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The war that enveloped Europe from 
1914 to 1918 had an enormous impact on 
the countries fighting in that conflict. Great 
Britain, France, Germany, and, to a lesser 
extent, Russia lost a generation of their sons, 
many in trench warfare that saw thousands of 
lives snuffed out with hardly any measurable 
gains. For the United States, which did not 
declare war until April 1917, the losses were 
fewer and the fighting took place thousands 
of miles away. While we lost men, our 
casualties were far fewer than those of our 
Allies. Perhaps even more importantly, the 
fighting never touched our soil, and we did 
not have the thousands of killed and wounded 
civilians suffered in Europe.

But we did play an important role once 
we entered the war, and so the Society dedi
cated its 2018 Silverman Lectures to mark the 
centennial of what is still known in Europe as 
“the Great War.” I was honored to give the 
first lecture in the series, and my task was 
to lay out the broad outlines of the role that 
the Constitution in general, and the Supreme 
Court in particular, played during the conflict.

Although normally the Supreme Court 
tries to hold off deciding cases that may 
have an immediate effect on governmental 
policy, sometimes the administration needs 
to have the Court make a decision. This

was the issue in the Selective Draft Law 
Cases. Both Congress and the Wilson Ad
ministration needed to know if the Selective 
Service System that had been created was 
constitutional. If yes, the preparations for 
training American troops could go on; if not, 
no one wanted to send young men overseas 
to possibly be killed under the aegis of an 
illicit law. Christopher Capozzola, professor 
of history at MIT, talks about these cases, the 
Court’s decision, and its impact.

During the Civil War, Abraham Lincoln 
faced the daunting challenge of not only 
preserving the Union but doing so in a legiti
mate manner. Where would the Union get its 
authority to wage war when the Constitution 
itself never mentions a civil war? Lincoln and 
a handful of legal scholars came up with what 
we now call the “adequacy of the Constitu
tion” theory—namely, that even if the docu
ment itself did not specifically mention a civil 
war, common sense required that the Framers 
intended the Union to have the necessary 
powers to protect itself. Although Wilson 
probably knew about this, he must surely 
have been gratified that his opponent in the 
1916 election, the former governor of New 
York, Charles Evans Hughes, endorsed an 
expansive view of the war powers. Matthew 
C. Waxman, Liviu Librescu Professor of Law
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at Columbia Law School, takes us through 
Hughes’s speech and its importance.

Everyone who has gone to law school 
since 1945 has studied the free speech cases 
that the Court heard after the war ended. 
But the laws that led to the cases were very 
much a part of the Wilson Administration’s 
grand design, and at the time only a handful 
of people protested. But those protests led 
to the establishment of the American Civil 
Liberties Union and also led Holmes and 
Brandeis to change their minds. Laura Wein- 
rib, Harvard Law School professor, guides us 
through those cases, and the famous opinions 
that mark the beginning of a major shift in 
judicial thinking and the beginning of First 
Amendment jurisprudence.

In addition, we have an article dealing 
with freedom in another wartime setting:

when Cassius Clay, who had become 
Muhamad Ali, refused to be drafted to 
serve in Vietnam. Winston Bowman, the 
Associate Historian at the Federal Judicial 
Center, tells us the tale of a case that has 
remained an important landmark in First 
Amendment jurisprudence.

Last but certainly not least is our reg
ular feature, Grier Stephenson’s “Judicial 
Bookshelf.” In this issue, Grier looks at 
how some older histories of the Court have 
held up, as well as some newer treat
ments of the Great Chief Justice, John 
Marshall. As always, Grier doesn’t just men
tion books, but gives us a thoughtful essay on 
them.

While this issue may not be the wide 
potpourri we sometimes have, there is more 
than enough food for thought. Enjoy!
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As I am a his to r ian, le t m e do what 

m y m e nto r, Bill Le u chte nbu rg, tau ght me: 

“Begin with a story.”

Alice Brandeis was in her Washington 

apartment on a cold December day in 1917 

catching up on Boston news with her old 

friend Elizabeth Evans when the phone rang 
a little after 4:00. “Who is there?”  she asked 

the building operator. “The President.”  When 

Alice again asked who was calling, the opera

tor said “President Wilson.”  Realizing it was 

no joke, she told the woman to transfer the 

call to 809, the small apartment Justice Louis 

D. Brandeis rented as a study. Within an hour, 

Woodrow Wilson arrived at Stoneleigh Court 

and went up to see the Justice, while the two 

Secret Service men who accompanied him 

waited outside the door.1

We will  get to what they talked about 

shortly, but first we have to set the context— 

the United States in a war unlike any it had 

ever fought before.
My assignment is not, as it has often 

been in the past, to look at one particular 

Justice—although I will  do a little of that—

or discuss one set of cases, although I will  

do some of that as well. Rather, my task is 

to provide an overview, a context for the 

three remaining talks in this series of Leon 
Silverman Lectures.

The Great War, as it is still called in Eu

rope, began in August 1914: a war that no one 
wanted and that nearly everyone predicted 
would never happen. There is disagreement 

about the total number of casualties, but 

conservative estimates say that before the 

fighting ended, more than eight million sol

diers and twelve million civilians had died. 

Germany lost 1.7 million dead and another 

four million were wounded. The United 

States did not enter the conflict until April

1917, and its first troops arrived in France 

the following September. In the fourteen 

months before the armistice in November
1918, 50,000 Americans fell in battle.2

The last big war the United States had 

fought was between the states from 1861 
to 1865, and while that conflict raised a 

number of constitutional issues—such as the 

legitimacy of the blockade, the emancipation
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o f s lave s , and the s u s p e ns io n o f habe as 

co rp u s—for the most part Supreme Court 

decisions played a relatively minor role. 

Abraham Lincoln has been accused, primar

ily by southern sympathizers, of ignoring 

the Constitution and acting as a tyrant. 

Lincoln did neither, but he did “stretch” the 

Constitution.3

Before the Civil War, the accepted view 

held that the Constitution had created a 

government of restricted powers, which could 

act only in those areas specifically ascribed to 

it. Under John Marshall, the Supreme Court 

had broadly interpreted the reach of these 
delegated powers, but even Marshall often 
referred to the government as one of limited 

authority. While southerners took a narrower 

view of federal powers than did people in the 

North, even the latter shared this conceptual 

framework. If  true, then the government in 

Washington had no powers to wage a war 

against the secessionist states, and the Union 
would collapse. While the obvious answer 

was to amend the Constitution, this route was 

impractical with eleven states in rebellion.4
To support Lincoln’s prosecution of the 

war, northern legal writers developed what 
the abolitionist legal scholar Timothy Far

rar called the “adequacy of the Constitu

tion” theory. Farrar and others argued that 
the southern emphasis on the negative con

straints in the Constitution hid the positive 

commandments for the government to act ef

fectively to preserve itself and the Union. As 

Sidney George Fisher, another legal writer, 

explained, the President and Congress had 

the power to react to concrete situations 

such as the rebellion and they also had the 

discretion to choose the most effective means 
to do so. Preserving the Union constituted a 

positive requirement of government, even if  

the particular means had not been spelled out 

in constitutional detail.5

As Timothy Huebner explained in his 

recent study of constitutional issues during 

the Civil War, the Constitution would either 

need to be adequate to meet the crisis, or

it would have to be abandoned. The latter 

choice was unthinkable, and so Lincoln ex

panded the understanding of constitutional 

power in his strong reaction to secession. In 

so doing, he also resolved the antebellum 

debate over state sovereignty versus national 

supremacy by asserting the idea of America 

as a unitary state, one that was empowered 

by and acted on the authority of the people— 

his famous assertion at Gettysburg that the 

war was fought so “ that government of the 

people, by the people, for the people, shall 

not perish from the earth.” 6

While the federal government did grow 
in size and power during the war years, after 

the end of Reconstruction in 1877 the old the

ory of limited government returned, shared 

by all parts of the country. Between 1877 

and 1917, the only wars the country faced 

involved the army subduing the Indian tribes, 

and what John Hay called “a splendid little 
war”  against Spain that left the United States 

with new territories in both the Caribbean 

and the Pacific. Theodore Roosevelt’s use 

of the “bully pulpit” presaged what modern 
Presidents could do, but although he would 

have liked to lead the nation in wartime, that 
task fell to Woodrow Wilson.

Wilson had been a former government 
professor and had written popular books on 

the state and national governments.7 He un

doubtedly knew the writings of scholars like 

Farrar and Fisher, and he did not criticize Lin

coln’s war leadership in any of his writings. 

Constitutionally, however, he remained an 

unreconstructed Jeffersonian who opposed 

big government. In the 1912 election, Wilson 

had countered Theodore Roosevelt’s New 

Nationalism, in which big business would 

be controlled by big government, with his 
New Freedom, in which big business would 

be kept in check by the rules of competi

tion. Wilson desperately tried to keep the 

United States out of war, but when Germany 

resumed unrestricted attacks by U-boats on 

neutral shipping going to the Allies—mainly 

American boats—Wilson had little choice



T H E  G R E A T  W A R : A N  IN T R O D U C T IO N ONMLKJIHGFEDCBA2 5 3

O n  F e b r u a r y  3 ,1 9 1 7 ,  P r e s id e n t W o o d r o w  W ils o n  a n n o u n c e d  b e fo r e  C o n g r e s s  th a t  th e  n a t io n  w a s  o f f ic ia l ly  b r e a k in g  

o f f r e la t io n s  w ith  G e r m a n y . T h e  U n ite d  S ta te s  w a s  u n p r e p a r e d  to  g o  to  w a r .utsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

bu t to as k Co ngre s s fo r a de claratio n o f war 

o n Ap ril 2, 1917.

To put it charitably, the United States 

was terribly unprepared to go to war. In May 
1916, Congress, under intense pressure from 

the White House, passed the first measure 

to put the country in a state of preparedness 

should it become necessary to enter the 

war. At the suggestion of Secretary of War 

Newton D. Baker, Congress authorized the 

creation of a Council of National Defense, 

but although it had an implied mandate of 

helping to mobilize the private sector for war 

production, no one really knew what it could 

or should do, and it had little authority to 

exert. The Army and Navy initially  saw it as a 
sort of a shield between them and pork barrel 

politics, but the bill passed by Congress 

envisioned something more vague, and the 

agency was given a budget of only $10,000. 

As far as Congress was concerned, the Coun
cil would play a minor advisory role.8

Just as in the Civil War, the Great War 
placed strains not only on American society 

but also on the Constitution itself. Here is 

a short list of constitutional questions that 
arose in the war:9

1. MLKJIHGFEDCBAM ilita ry  conscr ip tion . Although both the 

Union and the Confederacy had resorted 

to drafts during the Civil War, they had 

not been popular, especially as a well- 

to-do man could pay someone else to 

take his place. The constitutionality of the 

draft law did come before the Supreme 

Court,10 and for that story see Professor 

Christopher Capozzola’s article in this 

issue.
2. E conom ic regu la tion . The exigencies of 

war led to increased federal regulation 
of economic activity. A combination 

of congressional statutes and executive 

orders led to government intervention 

and regulation of areas as diverse as
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agricu ltu re , m anu factu r ing, m ining, rail

roads and telegraph, and even rents. Two 

of the most important laws passed by 

Congress, the Lever Act of 1917 and 

the Overman Act of early 1918, gave 

the federal government enormous con

trol over both agriculture and industry, 

to an extent never before seen in our 

history.11 Both these laws, it should be 

noted, formed part of the template for 

Franklin Roosevelt’s New Deal efforts 

to fight the Great Depression. This will  
be discussed further because some of 

these issues did in fact come before the 
Court.

3. MLKJIHGFEDCBAL abo r re la tions. Years ago, the noted his
torian Richard Hofstadter wrote that war 

is the enemy of reform, yet during World 

War I, reform seemed to be strengthened 

rather than weakened.12 The War Labor 

Board, co-chaired by former President 

William Howard Taft, worked to reduce

labor-management strife; in doing so, it 

also forced management to pay workers 

a decent wage. The War Labor Policies 

Board, headed by Felix Frankfurter, tried 

to set policies for wages, hours, and union 

recognition. Wilson himself took a keen 

interest in hourly wages. Social welfare 

groups played a prominent role in training 

American troops, and urban reformers 

helped build the many army camps needed 

to house and train soldiers.
4. T he en franch isem en t o f w om en . In an era 

of reform, it is little wonder that women 

saw an opportunity finally to win the suf

frage. Because suffrage had always been 

considered primarily a matter of state 

power (and is so even today, despite the 
Fifteenth Amendment and the 1965 Vot

ing Rights Act), women had begun lobby

ing state legislatures right after the Civil  

War. The Wyoming Territory granted suf

frage to women in 1869, but by 1900, only
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fo u r s tate s allo we d wo m e n to vo te . The 

m o ve m e nt p icke d u p s te am afte r 1912, 
when Alice Paul, a Quaker and social 

worker, returned from an apprenticeship 

with the militant suffragists of England. 
Adopting the techniques she had learned 
in the mother country, the day before 

Wilson’s inauguration, she led a march on 

Washington to promote the new goal of 

the movement—a constitutional amend

ment. When unruly opponents broke up 

the parade, the women had the publicity 

they needed. By 1916, the Republican 

Party had endorsed a women’s suffrage 

amendment, and eleven states had given 

women the franchise.
Wilson, who had extremely traditional 

views about women, opposed giving them 
the vote. He refused to endorse the 

amendment, insisting that states should 

control suffrage.13 But the President 

found himself in a rapidly shrinking 

minority. Under Paul’s leadership, the

new Women’s Party regularly picketed 

the White House, provoked arrests, and 

went on well-publicized hunger strikes in 

prison. When the United States entered 

the war, allegedly to save democracy, 
political wisdom dictated that one could 

not send Americans to fight and die for an 
ideal overseas while denying it to half the 

population at home.

Wilson finally capitulated and went be

fore Congress on September 30, 1918, 

to recommend a constitutional amend

ment. Congress had turned down similar 
proposals ever since Reconstruction, and 

while the House passed the proposal eas

ily, the Senate rejected it, once in 1918 

and twice in 1919. With Wilson’s backing, 

however, Congress finally approved the 
Nineteenth Amendment on June 4, 1919, 

and on August 18, 1920, Tennessee be

came the 36th state to ratify it, in time for 

women to vote in that fall ’s presidential 

election.
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5. MLKJIHGFEDCBAP roh ib ition o f a lcoho l. Prohibition has 

such a bad name in our history—the Great 
Experiment that totally failed—that we 

often forget it constituted one of the most 
important of Progressive Era reforms.14 

The Lever Act, under the mandate of 

preserving scarce food resources, autho

rized the President to limit or forbid the 

use of foodstuffs for the production of 

alcoholic beverages. On this issue there 

was to be extensive participation by the 

Court, and because of that, we will pay 

some attention to it.

6. P ersona l l iber ties. Here, of course, we 
have to deal with the emergence of mod

ern notions of free speech and press, 

covered by Professor Laura Weinrib’s ar

ticle. Suffice it to say for now that during 

the war Congress, at the administration’s 

behest, passed the most restrictive laws on 

speech and press since the Alien and Sedi

tion Acts of the late eighteenth century.

7. T he L eague o f  N ations. Too often the fight 

over American entry into the League is 

portrayed as a spitball fight between two 

recalcitrants, Wilson and Senator Henry 

Cabot Lodge of Massachusetts. That sce
nario is only partially correct.

The Constitution gives the President 

treaty-making powers, but for an agree

ment to go into effect, it needs the ap

proval of two-thirds of the Senate. This 

is a typical example of the checks and 

balances built into our system of govern
ment. Yet Wilson took no senator with 

him to the Paris conference, and when 

he returned with the treaty, he essentially 

brushed off the Senate, saying that the 

document had been signed, so the Senate 

must be committed to it as well. The 

Senate, jealous of its powers, did not 
agree.

Moreover, Wilson should have known 

better. In his book C o n s t i tu t io n a l G o v 

e r n m e n t (1908), he had written that when 

faced by a stubborn Senate, a President 

might well follow a more conciliatory

course, “which one or two Presidents of 

unusual political sagacity have followed, 
with the satisfactory results that were to 

have been expected.”

The Senate had some legitimate consti

tutional questions. None stood out more 

clearly than Article X of the League 
of Nations Covenant, which called for 

collective action against aggression. Did 

this mean that if  the United States ratified 

the treaty and joined the League, it auto

matically had to go to war if  aggression 
occurred? What did this imply for the con

stitutional requirement that only Congress 

could commit the country to war? The 

Allies were willing  to yield on this point, 

but not Wilson, and his stubbornness— 

he would have no changes—doomed the 
treaty. His rigid interpretation of presiden

tial powers, despite what he had written 
earlier, would not allow him to com

promise, and together with the Senate’s 

insistence on doing its constitutional duty 

of reviewing treaties, he played into the 

hands of his opponents.15

This stand-off between the two branches 

of government had important effects. No 
President after Wilson dismissed the role 

of the Senate in making treaties. When 

Harry Truman went to the San Francisco 

conference in 1945, where the charter 

of the United Nations would be signed, 

he took senators from both parties with 

him. Truman would certainly have fit  

into Wilson’s group of Presidents “with 
unusual sagacity.”

8. T he g row th o f p residen tia l pow er. 

Congress delegated a great deal of 
power to the President, albeit often 

with many misgivings. Charles Evans 

Hughes, who had been the Republican 

candidate in 1916, justified the expansion 
of governmental power in a speech to 

the American Bar Association.16 The 

importance of Hughes’s arguments is 
explored in Professor Matthew Waxman’s 

article. All of these issues presented
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co ns titu tio nal questions, but not all of 

them came up before the Court, nor, with 

one exception, did they involve members 

of the Court. We should keep in mind 

that, until fairly recently, Presidents often 

spoke with members of the Court about 

policy matters. In World War II, for 
example, Franklin D. Roosevelt consulted 

frequently with three Justices: Felix 

Frankfurter, Robert H. Jackson, and to a 

lesser degree William O. Douglas. In the 
first war, however, Wilson only trusted 

the advice of one member of the Court, 

Louis Brandeis, who became one of the 

President’s closest wartime confidants.

Let us now return to our story on that 

late afternoon in December 1917. The matter 

that concerned Wilson involved railroads and 

their seeming inability to move raw materials 

to plants or desperately needed war supplies 

from plants to Atlantic ports. Wilson had 

been besieged by people clamoring for the 
government to take over the rail lines, join 

them into a unified system, and then give 

one man the necessary authority to run it. 

His Attorney General assured the President 

that such a step would be legal, as Congress 

had empowered the President to do so in 

the 1916 national defense act. Yet Wilson 
had his doubts, both about taking over the 

lines and about setting up such a powerful 

governmental agency.17 And so he went to 

see the man whose advice he would trust, the 
man whom Wilson’s biographer, Arthur Link, 

called “ the intellectual architect of the New 
Freedom,” and whom Wilson knew shared 

his views on government and the economy. 

Wilson also wanted Brandeis’s evaluation of 

Secretary of the Treasury William Gibbs 
McAdoo, and whether he was capable.18

Justice Brandeis understood that in 

wartime, things had to be done differently 

and reassured the President that not only 

would the takeover be legitimate, but that he 
should name McAdoo to run the railroads. 

Although Wilson recognized McAdoo’s en

ergy and talents, he needed him at Trea

sury to cope with the problems of financing 

the war. Surprisingly, given his well-known 

views on the limitations of individuals to run 

large enterprises, the Justice told Wilson that 

McAdoo could do both jobs and do them 

well. Less than a week later, the White House 

announced that the government would take 

over the railroads for the duration of the war 
and named McAdoo as director general.

To an extent that would be deemed 

highly questionable these days, members of 
the administration frequently consulted with 

Justice Brandeis, although they, like Wilson, 

did so quietly. Throughout the war, Brandeis 

made recommendations of men for certain 

positions or met with cabinet members: 

Shortly after the declaration of war, Secretary 

of the Treasury McAdoo made the first of 

many trips to the Brandeis apartment, sefek- 

ing recommendations for expanded Treasury 
agencies but also for a commission that 

Wilson planned to send to Russia. Newton 
D. Baker, the former mayor of Cleveland and 

now Secretary of War, who had only known 

Brandeis slightly before the war, also became 
a regular visitor. Brandeis let it be known to 

Wilson and others that, rather than go to Cape 

Cod after the Court recessed, he would stay in 

Washington over the summer of 1917. As he 

told Alice, he had a very busy schedule those 

months.
When Baker asked Felix Frankfurter, 

who was on leave from Harvard Law School 

and serving as his special assistant, to prepare 
a memorandum on dealing with strikes called 

by the radical International Workers of the 
World, Frankfurter submitted it with a note 

that Brandeis had read and approved it. Henry 

L. Stimson, General Enoch Crowder, Bernard 

Baruch, Col. Edward M. House, and many 

others all found their way to Stoneleigh Court 

to consult the Justice.19

Brandeis had great respect for Herbert 

Hoover, whom Wilson put in charge of food 

production and distribution. “The only per

son who seems to go forward is Hoover,”
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Brande is to ld his wife , y e t he “has no au tho r

ity in law for practically anything.” 20 When 

Alfred Brandeis, a grain merchant, told his 

brother that he had some ideas on how to 

improve the movement of foodstuffs, Louis 

immediately put him in touch with Hoover. 

After Alfred made his recommendations, 
Hoover asked him to join the Food Admin

istration as a dollar-a-year man to serve as 

Hoover’s special assistant.

Although Wilson recognized that he 

would not be able to utilize Brandeis’s talents 

in any formal capacity while he remained 

on the Court, he continued to talk with him 
on everything from organization to appoint

ments, and every time a new problem came 

up, people would suggest putting Brandeis 
in charge. Wilson knew that if  he appealed 

to Brandeis as a matter of patriotism, the 
Justice would step down from the Court.

But it had been too great a struggle to get 

him onto the bench, and the President had 

no intention of removing him. At a meet

ing with Rabbi Stephen Wise, after Wilson 

complained about how hard it had been to 

get someone for an important post, Wise had 

said, “Why don’t you ask Justice Brandeis?”  

“ I need him everywhere,”  Wilson responded, 

“but he must stay where he is.” 21

Brandeis must have surely anticipated 

that at least some of the administration’s 

actions would have constitutional repercus

sions and could eventually come before the 

Supreme Court. In that case, would Brandeis 

recuse himself, and if  so, how would that be 

explained? Or did he think that the advice 

he gave Wilson on wartime powers rested on 

such firm constitutional ground that should 
the matter reach the high court the Justices 

would overwhelmingly endorse it? As it 

turned out, a number of matters did come 

before the Court.
Before looking at these cases, we should 

note that the Court has always tried to avoid 

getting in the way of the other branches 

of government during wartime. The Justices 

would immediately hear cases involving life, 

but if property and other matters were at 

issue, the Court would put them off until 

after the war. In economic matters, if  the 

government exceeded its authority during 

the war, monetary payment would make 
property owners whole again. But if lives 

were involved, that would be another story. 

The administration wanted the Court to hear 

challenges to the draft as soon as possible. If, 

for any reason, the high court found the draft 

law unconstitutional, the government did not 

want anyone to die because of an invalid law. 

The Court consolidated several challenges 

and heard them in late 1917, and upheld the 

law.22

The Court wanted to be as helpful in the 

war effort as it could within constitutional 

limits, although none of the Justices went 
to enlist in the military, as Frank Murphy 
did in World War II. When Felix Frankfurter
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re co gnize d that two labo r cas e s we re o n the 
Co u rt’s cale ndar fo r which he was s u p p o s e d 

to be co u ns e l, he wo rr ie d o ve r it be cau s e 

as a go ve rnm e nt o fficial no w, he wo u ld be 

u nable to argu e the m . The atto rne y ge ne ral o f 

Ore go n was willing fo r the Co u rt to de cide 

o nly o n the bas is o f the brie fs , bu t Brande is 

had be e n invo lve d e arlie r in tho s e cas e s and 

wo u ld have to re cu s e . Frankfu rte r was no t 

s u re a m ajo rity o f the re m aining Ju s tice s 

wo u ld s u p p o rt the laws .

He m ade an ap p o intm e nt to s e e Chie f 

Ju s tice Edward Do u glas s White and, afte r 
e xchanging a fe w p le as antr ie s , White s aid, 

“My s o n, what brings y o u here?”

Frankfurter, who knew White was a 

devout Catholic, said “Mr. Chief Justice, 1 am 

not at all clear that I should put to you this 

matter, but I come to you as though to the 

confessional.”

Leaning forward, White said “Tell me. 

Just speak freely.”
So Frankfurter did, and a few days later 

saw that the Court had turned down Oregon’s 

request to have the case decided on the 

briefs.23

In a similar vein, the administration 

wanted the Court to delay deciding an im

portant antitrust case initiated by the Justice 

Department against the U.S. Steel Corpo

ration during the Taft administration. The 
case had slowly moved through the lower 

courts and was due to be argued before 

the Supreme Court in the October 1917 

term. Whatever its other faults, U.S. Steel 

made steel, armor plating, and other products 

desperately needed by the Army and Navy. 
The Wilson administration was not willing  

to abandon the case, but neither did it want 

a decision in the middle of the war that, 

if  the government won, would lead to the 

breakup of the giant corporation. The country 

needed that steel, and once again the Court 

quietly helped; it delayed hearing the case 

until March 1, 1920—nearly ten years after 

the complaint had been filed—and then dis

missed the suit.24

Crusaders against alcohol had won their 

first victory in Congress with the passage of 
the Webb-Kenyon Act in 1913. That measure 

reinforced state prohibition laws by closing 

off the channels of interstate commerce to 

liquor destined for a state where its use or 

sale had been prohibited. The statute did not 

have any provisions for federal enforcement, 

as up until this point the Prohibitionists had 

always intended that states should enforce 

dry laws. A divided Court upheld that law in 
1917.25

As many states refused to adopt Prohibi

tion, reformers saw Webb-Kenyon as a sort of 
blueprint for their next step, a constitutional 

amendment. The law had a nascent concur

rent enforcement provision, that is, it could 

be enforced by both state and federal power, 
but under a constitutional amendment, the 

federal power would certainly be exercised. 

The war gave the “drys” a great boost. 

In the draft law passed in the spring of 
1917, Congress forbade the sale of liquor 

to servicemen, and also prohibited alcohol 

sales within five miles of military bases, 
which had the effect of closing dozens of 

saloons in many cities. As earlier noted, the 

Lever Act, under the mandate of preserving 

scarce food resources, authorized the Presi

dent to limit or forbid the use of foodstuffs 

for the production of alcoholic beverages. 

The War Revenue Act discouraged drinking 
even without prohibition. In 1917 the tax on 

whiskey nearly tripled, from $1.10 to $3.20 
per gallon, while the beer tax doubled from 

$1.50 to $3.00 per barrel. But the refusal 
of many local authorities, especially in large 

cities, led the drys to seek a constitutional 
amendment in order to get stronger federal 

enforcement. In December 1917, Congress 

passed a constitutional amendment and sent it 

to the states for ratification. (Please note that 

in order for Congress to pass a constitutional 
amendment, a two-thirds vote is required in 

each of the House and Senate. The Eigh

teenth Amendment was not foisted off  on the 

country by a small cabal of Prohibitionists; it
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cle arly had wide s p re ad s u p p o rt, and was s e e n 

by m any p e o p le as a re fo rm measure.)

Wilson issued a series of war proclama

tions from December 1917 through Septem

ber 1918 that in effect established near-total 

prohibition. One week MLKJIHGFEDCBAa fte r the armistice, 
Wilson signed the Wartime Prohibition Act, 

which made it illegal to sell alcoholic bev
erages in the domestic market. Even though 

the fighting had stopped and the armistice 

signed, a peace treaty had not been signed, 

and technically the United States remained 

in a state of war. The Kentucky Distilleries 

Company could not market whiskey it had 

in its warehouses and went to court arguing 

that since the war had ended, Congress could 
no longer exercise its war powers. The law, it 

claimed, violated the Tenth Amendment.

In December 1919, a unanimous Court 

upheld the law. As Brandeis explained, al
though the Tenth Amendment normally con

veyed the power to regulate alcohol in the 
states, Congress had a legitimate interest 

in maintaining wartime mobilization even 

though the fighting had ended. Just because 

the hostilities had ceased, it did not mean they 

would not break out again. Congress had the 
responsibility for ensuring that the country 

would be prepared if  that occurred.26

Because the various wartime measures 

had given the dry forces a great deal of 
momentum, it is important to note that in 

many ways Prohibition is one of the war’s 

constitutional legacies. In January 1919, 

the thirty-sixth state ratified the Eighteenth 

Amendment, with nationwide prohibition to 

go into effect one year later. In October 

1919, Congress, over Wilson’s veto, passed 
the Volstead Act,27 defining an intoxicating 

beverage as one with 0.5 percent or more 

alcohol by volume.

At the beginning of 1920, the Court 

heard a challenge to the Volstead Act and up

held the law by a slim 5-4 decision. In Jacob 
R uppert v . C affey , Brandeis again spoke for 

the majority and explained that the states, in 

legislation and judicial decisions, had consis

tently determined that prohibition laws were 

ineffective unless they embraced nearly all 

drinks that included alcohol. Since Congress 

had the power to prohibit intoxicating liquors, 

it could adopt such means as it concluded 

were “necessary to the administration of 

the law.” Although the fighting had stopped, 

there was still no peace treaty, and so “ the 
implied war power over intoxicating liquors 

extends to the enactment of laws which will  

not merely prohibit the sale of intoxicating 

liquors but will  effectively prevent their sale.”  

The plaintiffs had argued that a drink with 

0.5 percent alcohol was not intoxicating, 

but Brandeis said that did not matter and 
it did not concern the Court. Congress had 

to establish some definitive standard, and 

the judiciary would not second guess the 

determination made by Congress.28

There is a dissent in this case, and it is a 

rare instance in which any Justice questioned 

the need for wartime interference with private 
property rights. The opinion by Justice James 

C. McReynolds, joined by Justices William 

R. Day and Willis  Van Devanter, was incredu

lous that a ban on nonintoxicating beer could 

be imposed nearly a year after the end of the 

fighting. Food was now abundant, and the ban 

could no longer be justified as a war measure. 

As far as these three were concerned, the 

idea that war powers could still be exercised 
because a peace treaty had not been signed 

was a nonsensical fig leaf.29

The dissent, however, is important in 

foreshadowing how the conservative Court 

of the 1920s and early 1930s would behave. 

Because the Court had not heard any of 

the property cases during the war, the lib

ertarian McReynolds and Van Devanter had 

not had the opportunity to comment on the 

administration’s expansion of governmental 

powers as they now said that the expan
sion should never have taken place. “The 

Constitution of the United States is a law 

for rulers and people, equally in war and 

in peace, and covers with the shield of its 
protection all classes of men, at all times,
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and u nde r all circu m s tance s .”  The s u s p e ns io n 

o f co ns titu tio nal lim itatio ns du ring tim e s o f 

“gre at e xige ncie s ... le ads dire ctly to anarchy 
o r de s p o tis m .” In the ne xt “gre at e xige ncy ,”  

the decade-long Depression that began in 

1929, this view commanded a majority of 

the Court, and led to the great constitutional 

crisis of 1937.
Although all but two states eventually 

ratified the Eighteenth Amendment, there 

was still a great deal of anti-Prohibition senti

ment in the country, and the “wets”  went into 
court to challenge not only the implement

ing legislation—the Volstead Act—but the 

amendment itself. In 1920, a distinguished 
battery of lawyers, including William D. 

Guthrie and the venerable Elihu Root, at

tacked the amendment on two grounds. First, 

they claimed, the Constitution had not created 

an unlimited amending power, and the Eigh

teenth Amendment involved subject matter 

that should not be reached in the Constitu

tion. Second, the unique enforcement provi

sion of Section 2, giving both Congress and 
the states concurrent powers, undermined 

the federal system. According to Root, the 

amendment was “wholly inconsistent with 

the fundamental idea upon which the Amer
ican Union is based,” for it intruded upon 

“ local self-government.”  The interests of free 

government, he argued, “will  not endure too 

much limitation of personal liberty.”

The Court brushed aside both arguments 

in the seven suits consolidated in the MLKJIHGFEDCBAN ationa l 

P roh ib ition C ases (1920). The Eighteenth 

Amendment had to be treated the same as 

any other amendment, and Section 2 did not 

alter any of the traditional lines of authority. 
Congress had plenary power that could reach 

both interstate and intrastate commerce; the 
states’ concurrent powers did nothing more 

than supplement federal power. In essence, 

the Court said that Section 2 meant nothing.30

There was another case that came down 

between the attacks on the Volstead Act and 

the Eighteenth Amendment. In June 1920, 

the high court in H aw ke v. Sm ith unani

mously thwarted efforts by opponents of both 
women’s suffrage and prohibition to allow 

voter referenda to override the ratification 

of amendments by the state legislatures. In 

other words, even if  a state legislature had 

ratified the prohibition amendment, a popular 

voter referendum could nullify that action. 

Justice Day spoke for a unanimous Court in 

holding that a state could not deviate from 

the ratification methods prescribed by the 
Constitution.31

In the summer of 1916, Congress, as part 

of its preparedness legislation, had autho
rized the President to take over the railroads 
in wartime; you will  recall that Wilson did 

not act until he had consulted with Brandeis 

in late December 1917. After that meeting, 

Wilson ordered the takeover of the rail lines, 

and under the terms of the takeover, the 

government would run the railroads, finance 

the purchase of new equipment, and compen

sate the owners for the use of their property. 

The law under which Wilson acted did not 

suspend “ the lawful police regulation of the 
several states” and allowed the states to tax 

the railroads.
Director General McAdoo established a 

rate system that covered intrastate as well as 

interstate service, and despite the statutory 

language, had no intention of submitting 

intrastate schedules to state regulatory agen

cies. The North Dakota Utilities Commission 

filed suit to block this action and won a 

victory in state courts, which ruled that the 

federal government had exceeded its author

ity under the Commerce Clause. McAdoo 
appealed to the Supreme Court, and thirty- 

seven states joined the suit on behalf of North 

Dakota.
The Supreme Court unanimously re

versed with Chief Justice White, writing a 
sweeping opinion upholding the authority of 

the President. In taking over the roads, the 

chief executive had not been bound by the 

limits of the Commerce Clause but oper

ated under the war powers of the country 

that, according to White, reached as far as
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ne ce s s ary . Mo re o ve r, s ince the go ve rnm e nt 

had p ro m is e d to co m p e ns ate the railro ad 

o wne rs , it had no t vio late d the Takings 
Clau s e .32

There are several things noteworthy in 
this decision:

First, Brandeis did not recuse even though 

his advice had been critical in Wilson’s 
decision.33

Second, although he did not use the word 

“adequate,” White’s opinion is definitely 

within the parameters of the “adequacy of 

the Constitution” theory on which Lincoln 

had relied, and very much paralleled the 

Hughes speech covered in Professor Wax
man’s article.

Third, the Court had been in no rush to 

hear this case. It had not been argued 

until May 5, 1919, and decided one month 

later. This case did not involve lives, and 

the government had already promised the 

railroad owners to compensate them for any 

losses.

The Lever Act, which governed the pro
duction and distribution of food, proved to 

be the only wartime statute to run afoul of 

the courts, and that in only one provision. 

The Cohen Grocery Company was charging 

$10.07 for 50 pounds of sugar, and $19.50 

for a 100-pound bag, prices that were out
rageously high even during the inflation that 

followed the war.
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In 1919, Congress amended Section 4 of 

the Lever Act, which criminalized the making 
of “any unjust or unreasonable rate.” The 

law was intended to prevent usurious rates 

of interest—that is, rates so high as to be 

completely unfair and unethical. It also made 

it illegal to charge unreasonably high rates 

for necessities. Congress, however, failed to 

define what constituted either a usurious rate 

of interest or an unreasonable price, and 

instead delegated that task to the courts.

The owner of Cohen Grocery Store ar

gued that Congress cannot assign its leg
islative powers to another branch, and that 

the Lever Act amendments were unconstitu

tional for having done so. The Court agreed 

unanimously and struck down the law as 
overbroad and vague. To declare something 

illegal, Congress had to do more than merely 
describe it as “unreasonable.” 34

Two things to note about this case. 

First, because the Court voided the law on 

vagueness grounds, it did not have to decide 

whether Congress had unconstitutionally del

egated its powers. Second, the Court made 
it clear that the federal government during 

wartime did have the power to fix  food prices. 
Remember what Brandeis said about Hoover: 

He gets things done, yet he “has no authority 

in law for practically anything.”  In this case, 

the Court was validating what Hoover—and 

the government—had done in wartime.

Among the various things that the gov

ernment did during the war that no admin

istration had done before was to fix rental 

prices. In October 1919 (although hostilities 

had ceased, much of the federal government 

remained on a wartime footing), Congress 

established a commission with the power to 

regulate rental property in the District of 
Columbia. The size of the government had 

expanded enormously during the war, not 

only through the creation of new agencies, 

but by the expansion of older ones. Bernard 

Baruch had hundreds of people working 

for the War Industries Board, nearly all of 

whom had come to Washington from other

places. Similarly, William Gibbs McAdoo, 

faced with the complex job of financing the 
war, also hired on hundreds of people, and 

again, most of them came from out of town. 

Home building had practically stopped, not 

only in Washington but around the country, as 

the government took all building materials to 

erect the various training posts needed to turn 

civilians into soldiers. The housing shortage 

in the capital led many landlords to raise 

their rents to a point that many government 

workers could not afford.

The statute essentially said that tenants 
could stay in their rented property past the 

day their leases expired. As long as the 
tenant paid the rent, he could stay in the 

property indefinitely, and the landlord could 

not change the lease terms, including the 

rental. Block was a tenant in an apartment 

building on F Street. Hirsh had recently 

purchased the building, and wanted Block to 

leave so he and his family could move in. 

The statute required that if  the owner wanted 

to occupy the premises, he could evict the 

tenant but had to give the tenant a thirty-day 
notice. Hirsh did not give the requisite notice, 

Block refused to move, and Hirsh went to 
court, where the Court of Appeals held the 

statute unconstitutional. Block appealed to 

the Supreme Court.
In a 5^4 decision written by Justice 

Oliver Wendell Holmes, the Court upheld the 

validity of the law. Wartime circumstances, 
wrote Holmes, “have clothed the letting of 

buildings in the District of Columbia with a 

public interest so great as to justify regulation 

by law.” In times of trouble, such as war, 

governmental action otherwise considered 
impermissible must be allowed.35

One line in Holmes’s opinion deserves 

special notice. The question, he declared, 

was “whether Congress was incompetent to 
meet [the emergency] in the way in which 

it has been met by most of the civilized 

countries of the world.” He took a very 

broad view of the federal police power—a 

power that many conservatives denied even
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e xis te d—and that he claimed extended “ to 
all the great public needs.” It could be 

exerted to meet whatever the prevailing 

morality or preponderant public opinion 

deems necessary.

In this case, as in several others, the 

Court majority essentially said that emer

gencies could clothe the government with 

expanded powers, not only under the spe

cific constitutional clauses, but also under 

a general police power. The law, Holmes 
concluded, had been carefully crafted, its 

criteria clear, and its tenure limited to two 

years. In a companion case, MLKJIHGFEDCBAM arcus B row n 

C o. v. F eldm an , the Court upheld a similar 
New York statute.36

Not everyone agreed with Holmes, 

and White, McKenna, Van Devanter, and 

McReynolds dissented. White had argued in 

the Cohen Grocery case that emergencies did 
not create new powers or wipe away constitu

tional limits. Justice McKenna took the same 

position. Where Holmes had essentially put

forward an “adequacy of the Constitution”  ar

gument, McKenna, while admitting that war 

constituted an emergency, it neither created 

new powers nor abolished the Constitution. 
The argument had not been settled when 

another emergency arose a decade later, the 

Great Depression, and once again raised the 

question of how far the government could go 
in trying to deal with it.

By the time the Court heard the case, its 
two-year limit had already expired; the last 

shots on the front had been fired two-and- 

a-half years earlier, the League of Nations 

had been defeated, and Warren Harding, not 

Woodrow Wilson, lived at 1600 Pennsylvania 

Avenue. Within a few months, White would 

be dead, and William Howard Taft would be 

Chief Justice.

Nonetheless, the commission remained 

in business, and in August 1922, it ordered 
that rents in the Chastleton apartment build

ing be reduced. The owners brought suit, and 

when the case reached the Supreme Court
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Ho lm e s again de live re d the o p inio n, this tim e 

fo r a u nanim o u s be nch. The e m e rge ncy had 

p as s e d, he wro te , and go ve rnm e nt co u ld no 
lo nge r e xe rcis e the p o we rs that had co m e into 

be ing with the war.37

The Great War left an indelible consti

tutional footprint on American history, and 

the decisions that came before the high court 

would have a lasting influence. When the 
United States had to prepare itself for World 

War II, no one questioned the constitutional 

legitimacy of the draft or of the huge expan

sion of governmental powers exercised by the 
administration.

Although we tend to think of the 
1920s as a reactionary period, with the 

Taft Court striking down one reform mea

sure after another, that picture is not en

tirely true, and needs refinement. Although 

McReynolds, Van Devanter, and other con

servatives wanted to treat the war as a 

constitutional anomaly, the Court majority 

upheld the expansion of federal powers even 
in peacetime, and certainly privileged federal 

authority over that of the states.
In addition, the Supreme Court in the 

1920s slowly began the incorporation of 
the Bill of Rights through the Fourteenth 

Amendment’s Due Process Clause so as to 

apply those protections against the states as 
well as the national government. That debate 
began with the speech cases in 1919.38

During the Great War, one person pay

ing very close attention to how the gov

ernment’s authority expanded to meet the 

crisis was the young assistant secretary of 

the Navy, Franklin Delano Roosevelt. As 

William Leuchtenburg has shown, the New 

Deal often employed the analogue of war. 

Roosevelt promised in his inaugural that 
if Congress could not solve the problems 

caused by the Depression, he would ask 

for “broad Executive authority to wage war 

against the emergency, as great as the power 

that would be given to me if we were in 
fact invaded by a foreign foe.” The key 

legislative proposal, the National Industrial

Recovery Act, was modeled on the War In

dustries Board, and Roosevelt, like Lincoln, 

intuitively understood that the Constitution 
would be adequate to meet the demands both 

of Depression and of war.39

E N D N O T E S

1 Alice Goldmark Brandeis to Susan Goldmark, April  

20, 1918, MLKJIHGFEDCBAL ou is D . B rande is P apers, Brandeis Law 

School Library, Louisville, Kentucky.

2 There are many books on the Great War, but American 

participation is well handled in two older works, Robert 

H. Ferrell, W o o d r o w  W ils o n  a n d  W o r ld  W a r  I ,  1 9 1 7—  

1 9 2 1 (New York, 1985), and David M. Kennedy, O v e r  

H e r e : T h e F ir s t  W o r ld  W a r  a n d A m e r ic a n  S o c ie ty 

(New York, 1982).

3 James G. Randall, C o n s t i tu t io n a l P r o b le m s U n d e r  

L in c o ln  (Urbana, 1926, rev. 1951) is the classic and out

dated statement of Lincoln exceeding the Constitution. 

For a lawyerly approach, see Daniel Farber, L in c o ln ’ s 

C o n s t i tu t io n  (Chicago, 2003).

4 The best overview of the Civil War period is James M. 

McPherson, B a t t le  C r y  o f  F r e e d o m (New York, 1988; 

2nd ed. 2003).

5 Harold M. Hyman and William M. Wiecek, E q u a l  J u s

t ic e U n d e r  L a w :  C o n s t i tu t io n a l D e v e lo p m e n t , 1 8 3 5 - 

1 8 7 5 (New York, 1982): 234.

6 Timothy S. Huebner, L ib e r ty  &  U n io n : T h e C iv i l  

W a r  E r a  a n d  A m e r ic a n  C o n s t i tu t io n a l is m  (Lawrence, 

2016); see especially ch. 6.

7 Among Wilson’s academic writings, see S ta te o f  F e d 

e r a l  G o v e r n m e n ts o f  t h e  U n ite d  S ta te s (Boston, 1889); 

C o n g r e s s io n a l G o v e r n m e n t : A  S tu d y in  A m e r ic a n  

P o l i t ic s (Boston, 1885); and C o n s t i tu t io n a l G o v e r n 

m e n t in  t h e U n ite d S ta te s (New York, 1908). For 

Wilson’s pre-presidential career, see Arthur S. Link, 

W ils o n :  T h e R o a d t o  t h e  W h ite  H o u s e (Princeton, NJ, 

1947).

8 For the Council, see Robert D. Cuff, T h e W a r  I n d u s 

t r ie s B o a r d : B u s in e s s -G o v e r n m e n t R e la t io n s d u r in g  

W o r ld  W a r  I  (Baltimore, 1973), passim .

9  I  am following in large part the topical list in William 

G. Ross, W o r ld  W a r  I  a n d  t h e  A m e r ic a n  C o n s t i tu t io n  

(New York, 2017).

10 Selec tive D ra ft L aw C ases, 245 U.S. 366 (1918).

11 The Food and Fuel Control Act, also known as the 

Lever Act, is at 40 Stat. 276 (1917); the Departmental 

Reorganization Act, also known as the Overman Act, is 

at 40 Stat. 556(1918).

12 See Otis L. Graham Jr., T h e G r e a t C a m p a ig n s : 

R e fo r m  a n d  W a r  in  A m e r ic a , 1 9 0 0 -1 9 2 8 (Englewood 

Cliffs, NJ, 1971), and Ellis Wayne Hawley, T h e G r e a t 

W a r  a n d  t h e S e a r c h f o r  a M o d e r n  O r d e r ,  1 9 1 7 -1 9 3 3

(New York, 1979).



2 6 6ONMLKJIHGFEDCBAJ O U R N A L  O F  S U P R E M E  C O U R T  H IS T O R Y utsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

13 Christine A. Lunardini and Thomas J. Knock, 

“Woodrow Wilson and Women Suffrage: A New Look,”  

95 MLKJIHGFEDCBAP o litica l Science Q uarter ly 655 (Winter 1980-81).

14 A good overview is Richard F. Hamm, S h a p in g 

t h e E ig h te e n th A m e n d m e n t : T e m p e r a n c e R e fo r m , 

L e g a l C u ltu r e ,  a n d  t h e  P o l i t y , 1 8 8 0 -1 9 2 0 (Chapel Hill,  

1995).

15 There are numerous works on the treaty fight, but 

a balanced view is John Milton Cooper Jr., W o o d r o w  

W ils o n : A  B io g r a p h y  (New York, 2009), chs. 21 and 

22.

16 Charles Evans Hughes, “War Powers Under the Con

stitution,”  R eport o f the F ortie th A nnua l M eeting o f the 

A m erican B ar A ssoc ia tion (Baltimore, 1917).

17 See Daniel D. Stid, T h e P r e s id e n t a s S ta te s m a n : 

W o o d r o w  W ils o n  a n d  t h e  C o n s t i tu t io n  (Lawrence, KS, 

1998).

18 Link, W ils o n :  R o a d t o  W h ite  H o u s e : 4 8 9

19 Melvin I. U r o fs k y , L o u is  D . B r a n d e is : A  L i fe  (New 

York, 2009): 498.

20 Brandeis to Alice Brandeis, July 10, 1918, Brandeis 

mss.

21 Stephen S. Wise, “Justice Brandeis,” sermon deliv

ered following Brandeis’s death, Stephen S. W ise P apers, 

American Jewish Historical Society, New York.

22 Selec tive D ra ft L aw C ases, 245 U.S. 366 (1918).

23 Harlan B. Phillips, e d ., F e l ix F r a n k fu r te r  R e m i

n is c e s (N e w  York, 1960): 99-101.

24 U n ited Sta tes v . U n ited Sta tes Stee l C orp ., 251 U.S. 

417 (1920).

25 C la rk D istil l ing  C o. v . W estern M ary land R a ilw ay C o., 

242 U.S. 311 (1917).

26 H am ilton v. K en tucky D istil le r ies &  W arehouse C o. 

(also known as the W artim e P roh ib ition C ases), 251 U.S. 

146(1919).

27 Also known as the National Prohibition Act, 41 Stat. 

305 (1919).

28 Jacob R uppert v. C affey , 251 U.S. 264 (1920).

29 Id . at 304.

30 N ationa l P roh ib ition C ases, 253 U.S. 350 (1920).

31 H aw ke v. Sm ith , 253 U.S. 221 (1920).

32 N orthern P ac ific R a ilw ay v . N orth D ako ta , 250 

U.S. 135 (1919); the same day the Court upheld the 

government’s takeover of telephone, telegraph, radio, 

and marine cable communications systems in D ako ta 

C en tra l T elephone C o. v. Sou th D ako ta , 250 U.S. 163 

(1919).

33 He did, however, concur separately in the railroad 

case, and dissented in the telegraph decision, in both 

cases without opinion.

34 U n ited Sta tes v. /.. C ohen G rocery C o., 255 U.S. 81 

(1921).

35 B lock v. H irsch . 265 US. 135 (1921).

36 M arcus B row n v. F eldm an , 256 US. 170 (1921).

37 C hastle ton C orp . v. S inc la ir , 264 U.S. 543 (1924).

38 Melvin 1. Urofsky and Paul Finkelman, A  M a r c h  

o f L ib e r ty :  A  C o n s t i tu t io n a l H is to r y  o f  t h e U n ite d  

S ta te s (3rd ed., New York, 2011), chs. 28 and 29.

39 William E. Leuchtenburg, “The New Deal and the 

Analogue of War,” in John Braeman e t al., eds., 

C h a n g e a n d  C o n t in u i t y  in  T w e n t ie th  C e n tu r y  A m e r 

ic a  (Columbus, 1964).



C o n s t i tu t io n a l W a r  P o w e r s  in  W o r ld  
W a r  I : C h a r le s  E v a n s  H u g h e s  a n d  th e  
P o w e r  to  W a g e  W a r  S u c c e s s fu l ly ONMLKJIHGFEDCBA

M A T T H E W  C . W A X M A N utsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

On Se p te m be r 5, 1917, at the height 

of American participation in the Great War, 

Charles Evans Hughes famously argued that 
“ the power to wage war is the power to wage 

war successfully.” This moment and those 

words were a collision between the onset 

of “ total war,” MLKJIHGFEDCBAL ochner-era jurisprudence, 
and cautious Progressive-era administrative 

development. This article tells the story 

of Hughes’s statement—including what he 

meant at the time and how he wrestled with 

some difficult questions that flowed from 

it. The article then concludes with some 

reasons why the story remains important 

today.1

H u g h e s  a n d  th e  F ig h t in g  C o n s t i tu t io n

Hughes’s “war powers axiom”—that the 

power to wage war is the power to wage 

war successfully—has been widely cited and 

quoted for the past century in court decisions 

and briefs. It is often used in executive

branch opinions about war powers, including 
recent ones concerning wars against terrorist 

organizations. It frequently appears in legal 

scholarship about war powers. But when 

Hughes uttered those words that day, he was 
not doing so as a Supreme Court Justice—or 

in his other public roles, such as Secretary of 

State. He was speaking as a private member 

of the bar.

There is some irony that Hughes’s voice 

would reverberate so influentially in war 

powers jurisprudence, given that he never 

ruled on a major war powers case as a judge. 

He served first on the Supreme Court from 

1910 until 1916, when he stepped down to 
run for President as the Republican candi

date against incumbent Democrat Woodrow 
Wilson, whose supporters stressed that he 

kept us out of the Great War. Hughes then 

served again, this time as Chief Justice, from 

1930 to 1941. Both of these happened to be 

relatively peaceful, dry spells for significant 

war powers cases, and in both instances,
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Hu ghe s le ft the Co u rt le s s than a y e ar be fo re 

the Unite d State s de clare d war.
In Se p te m be r 1917, when Hughes gave 

his most detailed analysis of constitutional 

war powers, he did so in a private capacity, 

not as a government official of any kind, in a 

speech to the annual meeting of the American 

Bar Association titled “War Powers Under the 

Constitution.” 2 Hughes defended expansive 

government powers invoked by Wilson and 

the Democrat-controlled Congress to wage 
modern, industrial-age and industrial-scale 

warfare.
By way of context, this was five months 

after the United States declared war on 
the side of the Allies against the Central 

Powers—a war that had already been destroy

ing Europe for three years.3 During those 

months, the United States had built from near 
scratch a massive army unlike any previous 

American force. In doing so, the federal gov

ernment had assumed unprecedented pow
ers over American society. When President 

Wilson had requested a war declaration from 

Congress, he pledged not only to defend the 

United States from immediate aggression but 

also to prevent the recurrence of war and to 
make the world safe for democracy. These 

aims are especially important later in the 
story.

It is hard to imagine today a speech 

by any modem figure about major constitu

tional issues that would carry the weight of 

Hughes’ words. The MLKJIHGFEDCBAN ew Y ork T im es covered 

his American Bar Association speech on 
the front page, beneath the headline: “War 

Power Ample, Hughes Declares: He Tells Bar 
Association There Is Full Warrant for All  that 

We Are Doing.” 4 Many other major news

papers across the country covered or even 

distributed the remarks. For example, the 

St. L ou is P ost-D ispa tch reprinted the entire 

speech in its Sunday editorial section later 
that week.5 It did not hurt that, in the later 

words of Justice Robert H. Jackson, Hughes 

“ look[ed] like God and talk[ed] like God.”  

Indeed, Hughes carried personal authority

and credibility on constitutional issues to an 

extent that would be hard for anyone—esp

ecially in a private capacity—to match today.

So what were the issues Hughes was 

concerned with in this speech about “War 

Powers Under the Constitution”? Today’s 

biggest constitutional war powers controver

sies tend to focus on the President, especially 

the question of whether the chief executive 

has the power to launch a military action 

or the scope of his exclusive powers over 
how military operations are carried out. But 

in 1917, there was no serious doubt that, 
in those circumstances, only Congress could 

take the nation formally into the Great War. 

In any event, Wilson sought and received 

Congress’s war declaration in April of that 

year, as well as very broad delegations of 

power for all the other actions he took. At that 

time, the most contentious and consequential 

war powers questions were less about the 

President than about the scope of Congress’s 

powers in wartime.

When Hughes proclaimed that “ the 
power to wage war is the power to wage 

war successfully,” he was making a detailed 

Article I argument about legislative power, 

namely, that by virtue of the Necessary and 

Proper Clause, Congress’s powers expanded 

during war as necessary to provide the means 

needed for victory. If  required by wartime ex

igency, Article I powers were to be read more 

expansively than during peacetime. Mean

while, restrictions on those powers were to be 

loosened. This included loosening the princi

ple of nondelegation, the idea that Congress 

could not transfer its policy-making function 

to the President. Hughes also envisioned a 
loosening of basic rights in wartime. Again, 

this was the L ochner era, so the most signifi

cant rights at that time were economic rights, 

such as freedom of contract.

Hughes described in his research notes 

these flexible, elastic wartime features as part 
of the “Genius of our institutions.” 6 He by no 

stretch invented the core idea that constitu

tional powers must match unpredictable and
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e vo lving s e cu rity needs; he credits Alexander 

Hamilton for laying the idea’s foundation in MLKJIHGFEDCBA
T he F edera lis t, for example, and especially 

F edera lis t essay numbers 23 and 26. In those 

essays, Hamilton wrote about the core power 

of the government to protect the Union and 

the dangers of imposing immovable limits 

on its ability to do so. Hughes also credits 
President Lincoln for putting these ideas into 

action during the Civil War, a conflict that 

also required new levels of national mobiliza

tion and that generated many legal precursors 

to the specific powers Hughes discusses. But 

Hughes both expanded on the theory and lent 

special political and intellectual credibility to 

this understanding at a time of simultaneous 

upheaval in constitutional law and in military 

technology and strategy.
Over the past century since Hughes 

spoke, this basic view—that the Constitution 

bends to meet wartime needs—has been 

accepted by all three branches of government. 

At the time, however, he was pushing against 
two other powerful schools of thought in 

American constitutional thinking.

One of those contrary schools viewed 

war powers as “extra-constitutional” : The 

Constitution did not have to accommo

date wartime needs because its requirements 
would naturally be suspended in wartime. 

Hughes, by contrast, lodged all necessary war 

powers firmly  within the Constitution.

Another school viewed congressional 

powers as fixed in both war and peace: The 
Constitution already built in all the express 

powers needed to wage war effectively, and 

the dangers of interpreting implied powers 

fluidly were too great to allow. Rejecting 

this rigid view, Hughes saw war powers as 

evolving, because warfare itself evolved. As 

he said in concluding his 1917 War Powers 

speech:

It has been said that the Consti

tution marches. That is, there are 
constantly new applications of un

changed powers, and it is ascer

tained in novel and complex situ

ations, the old grants contain, in 

their general words and true sig

nificance, needed and adequate au

thority. So, also, we have a figh ting 

constitution....

In the end, Hughes’s view won out. In 

World War I, our “ fighting Constitution”  was 

marching at a very fast clip. No other single 

document better shows it.

W a r  P o w e r s  C o n tr o v e r s ie s  o f 1 9 1 7

So what, then, were the specific contro

versies that Hughes had in mind in September 

1917? Why did he feel the need to offer such 
a strong constitutional defense of the U.S. 

government’s wartime actions?

In constitutional law discussions today, 
World War I is mostly remembered for 

free-speech restrictions. Most notably, after 

Congress passed the Espionage Act of 1917 

and the Sedition Act of 1918, the Wilson 
Administration aggressively prosecuted hun

dreds of cases against publishers and dis
senters for allegedly interfering with the war 

effort. Hughes does not say a word in his 

1917 war powers speech about the Espionage 

Act, even though it had been passed several 
months earlier after considerable debate. He 

does not say anything about free expression at 

all, in fact, on which there was little judicial 

precedent at the time.

Instead, the two big issues that Hughes 
addresses—the ones at which his “power 

to wage war successfully” axiom aimed— 

were (1) the national draft and (2) exten

sive economic regulation. These were radical 

expansions of federal government authority 

based on Congress’s war powers.
Note that these particular radical 

expansions—a national draft and extensive 
economic regulation—were actions taken on 

the home front. Controversial war powers 

were not about actions “over there” ; they 
were about actions over here. They were 

domestic national powers deemed necessary
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to waging m o de rn co m bat tho u s ands o f m ile s 

away—necessary because twentieth-century 

warfare looked nothing like the Framers 
could have imagined. These are also policies 

that are now constitutionally uncontroversial 
even in peacetime, following the New Deal- 

era expansion of Congress’s power over the 

domestic economy and following early Cold 

War experiences in maintaining permanently 

high levels of military readiness.

As to the draft, when the United States 

entered the war in April 1917—a war that 
had been devouring European soldiers at 

an unprecedented pace—the nation had only 

a few hundred thousand troops, mostly on 
the Mexican border. The political leadership 

knew that only a national draft, and more 

specifically a “selective service” system, 

could efficiently and rapidly grow that force 

by an order of magnitude while also keeping 

workers in critical industries in their jobs on 

the home front.

The draft was an emotional issue for 

Hughes. In the six weeks leading up to 
the speech, he had spent a lot of his time 

as chairman of the New York City Draft 

Appeals Board, reviewing petitions for draft 
exemptions submitted by city draftees. By 

the time Hughes spoke, the board was de

ciding hundreds of cases a day. Aware that 
he was sending young men to risk their 

lives overseas, Hughes insisted on personally 

signing each appellant’s papers.7 The day 

before his war powers speech, he stood 

alongside former President Teddy Roosevelt 

and others in front of the New York Public 

Library to watch recently drafted soldiers 

march up Fifth Avenue.8 Many of those on 

parade likely had only weeks earlier received 
rejection letters bearing Hughes’s signature to 
their draft appeals.

Doctrinally, the constitutionality of a 

draft might seem like a pretty easy ques

tion, given that Article I gives Congress an 

unqualified power to “ raise and support 
armies,” 9 but throughout American history to 

that point there had been significant doubt

whether the federal government could con

script soldiers and additional doubt about 

whether those conscripted soldiers could be 
sent abroad. Hughes, therefore, devoted a lot 

of his speech to this issue, and his notes 

contained vast research on it.

The strongest constitutional objection to 

a national draft was not, as one might guess, 

one based on individual rights. It was a 

structural argument about federalism. Invol

untary conscription, ran the argument, was 

an integral aspect of traditional state militia 

powers protected by the Constitution’s Militia  
Clauses. Those clauses give states the power 

to keep and train well-regulated militias (his
torically made up heavily of local conscripts) 

that could be called into service by Congress 

for limited purposes. To allow the federal 
government to conscript able-bodied men di

rectly could, in effect, nullify  these state pre

rogatives and protections. This constitutional 

objection had carried powerful weight when 

Secretary of War James Monroe unsuccess

fully  recommended a federal draft during the 

War of 1812 and during the Civil War, when 

the constitutionality of a federal draft was 
hotly contested and never firmly  resolved.10

Until World War I, a national draft was at 

least constitutionally suspect, but for Hughes 
its readily apparent military necessity—he 

had watched the European armies rely on it 

for several years—made its constitutionality 

an easy matter: “There is no limitation upon 

the authority of Congress to create an army 
and it is for the president as Commander- 

in-Chief to direct the campaigns of that 

army wherever he may think they should be 

carried on.”  For Hughes, the needs of modem 

warfare had displaced early-American faith 
in state militias as safeguards of republican 
government.

As it happened, Hughes’s argument was 

vindicated the next year by the Supreme 

Court in a set of challenges grouped together 

as the MLKJIHGFEDCBASelec tive D ra ft L aw C ases.11 Draw

ing on the widespread international practice 

of conscription, the Court, in a unanimous
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o p inio n in tho s e cas e s , he ld that the Militia 
Clau s e s we re no t a lim itatio n o n Co ngre s s’s 

p o we r to ins titu te a natio nal draft—at least 

not in the context of twentieth-century 

warfare.
Moving from the question of the draft 

to economic regulation, Hughes defended on 

war powers grounds vast new federal author

ity, as well as congressional delegation of 

that authority to the executive branch. In the 

words of historian and political scientist Clin

ton Rossiter, the wartime economic power 

granted by Congress was “ infinitely more ... 
than had ever been given to an American 

president. In absolute terms, it far exceeded 
Lincoln’s, for it extended to a control of the

nation’s economic life that would have caused 

a revolution in 1863.” 12

In the months prior to Hughes’s war 

powers speech, Congress had passed several 

far-reaching laws committing to President 

Wilson vast authority. Among the most fa

mous was the Food and Fuel Control Act 
(also known as the Lever Act), which gave 

the President broad powers “ to make such 

regulations and to issue such orders as are 

essential” to ensure adequate and equitable 

supply and distribution of those critical 

resources.13 This went against peacetime 
limitations on congressional power. It went 

against peacetime limits on congressional 

delegation of policy discretion. And it went
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agains t p e ace tim e u nde rs tandings o f Fifth 

and Fo u rte e nth Am e ndm e nt r ights p ro te cting 

so-called “private”  economic activities.

Hughes argued that those peacetime lim

itations on Congress’s powers must give way 

to wartime needs. Congress, he argued, “ is 
confided the power to enact whatever legis

lation is necessary to prosecute the war with 

vigor and success.” In these ways, Hughes’s 

flexible and adaptive interpretation of the war 

power addressed the major problem he saw 
in September 1917, namely, how to mobilize 

the entire national industrial economy for 
modern, expeditionary war.

Again, in the end, the Supreme Court 

validated Hughes’s views on wartime eco
nomic regulation and administration. Despite 

plenty of challenges and opportunities for

judicial repudiation, no significant wartime 

economic regulation was struck down as 

beyond Congress’s powers, as an unconsti

tutional delegation, or as violating constitu

tional economic or contractual rights.

This was, as Hughes would say, the 

Constitution marching in step with changes 

in warfare.

T h e  P r o b le m  o f  W a r  T e r m in a t io n

In addressing one constitutional 

problem, however, Hughes walked into 
another one that echoes today. For him, 

the elasticity of the power to wage war 

successfully was justified on two confident 

assumptions: that clear lines exist between 

wartime and peacetime, and that following 

successful war, there would be a reversion to
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co ns titu tio nal no rm ality . War-waging power 

would be only temporary. But what if  it were 

not so temporary?

On November 11, 1918, the Allies and 

Germany signed the Armistice that ended 

the remaining fighting on the Western Front. 

Often an armistice is only a pause, or a cease

fire pending further negotiations, but this was 

a much more dramatic and decisive event. 
Two days earlier, German Kaiser Wilhelm II  

had abdicated. Under the Armistice terms, 

Germany had to withdraw its troops and hand 
over the bulk of its navy. President Wilson 

declared that day to Congress, “The war thus 

comes to an end, for, having accepted these 

terms of armistice, it will  be impossible for 
the German command to renew it.” 14

The ultimate mission was not yet ac

complished in November 1918, however. 

Although Germany had been subdued mil

itarily at that point, President Wilson had 

taken the country to war with a boldly 

ambitious set of international security and 

diplomatic aims. He said we were making the 
world safe for democracy. Wilson viewed as 

essential to American security the replac

ing of traditional European balance-of-power 

politics with a new system of diplomatic 

rules, ideals, and collective responses to 

threats—and he had requested a war decla

ration from Congress on those terms. This 
ambitious, global agenda greatly complicated 

the task of determining when some baseline 

level of security was achieved and, therefore, 

when the expansive war powers of Congress 

and the President were required to retract 
back to peacetime form.

Put another way, if  “ the power to wage 

war is the power to wage war successfully,”  

should those war powers have come to an end 

on November 11, 1918? Is the war success

fully waged when the fighting stops on the 

battlefield? Or when the goals are achieved? 

Or something else? The U.S. government’s 

position was that, although military victory 
was achieved in November 1918, as a legal 

matter war powers continued to operate.

At this point, the story of Hughes and 

war powers takes a major twist. For the next 

couple of years, Hughes repeatedly spoke 

out, wrote—and litigated—against the gov

ernment for war powers overreach.

Hughes’s statements after the November

1918 Armistice show anxiety about consti

tutional adjustment, not the confidence of 

his 1917 speech. In a Columbia University 

lecture just weeks after the Armistice, he 

remarked that the “astounding spectacle of 

centralized control ... has been the mani
festation of the Republic in arms, fighting 

as a unit, with powers essential to self- 

preservation, which the Constitution not only 
did not deny but itself conferred.” 15 He 

went on to warn, however, that wartime 

conditions could be used pretextually to 

advance political and legal agendas, and he 

expected courts to play a checking role to 
ensure that the return to peace brought also 

a dismantling of the wartime administrative 

apparatus. “What will  it profit the Republic 
if it gains the whole world and loses its 

own soul?” he asked in a 1919 New York 
Bar Association address.16 Once modem war 

powers were turned on, Hughes worried that 

the government would resist turning them 

off.
In a fascinating 1919 case, MLKJIHGFEDCBAC om m erc ia l 

C ab le C o. v . B ur leson ,17 Hughes unsuccess

fully  litigated this issue of when World War I 

ended as a legal matter. The specific dispute 
went as follows. Pursuant to a broad delega

tion of power over telecommunications sys

tems, the federal government seized control 

of the undersea cables operated by private 
American companies. This would not have 

been very legally controversial, especially 

under Hughes’s theories of expansive and 

flexible war powers, except for an important 

wrinkle: The government’s seizure of the 

cables did not occur until about a week 

after the Armistice. Combat operations in 

Europe had halted. Hughes, who was in

1919 litigating cases at an incredible pace, 

regarded the seizures as “wholly unwarranted
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and arbitrary ,” and s o he re p re s e nte d o ne o f 
the cable co m p anie s .18

A notable aspect of this case is that 

it featured a dramatic courtroom debate in 
the Southern District of New York between 

Hughes and Judge Learned Hand—two of 

the greatest legal minds of the time—over 
how to measure the end of war. Was it based 

on readily observable military conditions, 

or did it depend on a political assessment 

that war aims had been achieved? Thanks to 

an extensive MLKJIHGFEDCBAN ew Y ork T im es report of the 

courtroom arguments, we have a good record 

of their exchange across the bench.19

The main crux of Hughes’s argument 

was that the cable seizure exceeded statutory 

authority, which was tied to the existence of 
an ongoing war and a threat to national secu

rity or defense, but there was also a constitu
tional dimension: He argued that in light of 

present circumstances, the broad delegation 

of power was illegitimate. Hughes argued 
that the war was, in a practical sense, over, 

and therefore the government’s expansive, 

wartime regulatory authorities had expired.

Judge Hand pressed Hughes hard on this 

point in court: “ [T]he security or defense of

the nation depends, does it not, upon the 

objects for which the war was fought, and 

until those objects have been ascertained au

thoritatively by a peace, it cannot be said that 

the security and defense is established....Is 
that not so?”

Hughes responded:

I think that what may be achieved, 

in the sense of the final results 

of the war, will probably not be 

determined during our lifetime. ...

It was not a danger in the sense 

of a nebulous regard for possible 
policies, which could not be vindi

cated and carried through by force, 

that Congress had in mind. It was 

an actual state of applied force that 
we were looking to in arming the 

President with these extraordinary 
powers....

Hughes pushed further in saying that this 

was not just any armistice: He pointed out 

that the President himself had told Congress 

that the enemy had been reduced to a state 

of helplessness. The President had stated that 

the enemy could not have resumed the war.
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The p re s ide nt ackno wle dge d that the war no 

lo nge r p o s e d a dire ct s e cu rity thre at to the 

p e o p le o f the Unite d State s .
Ju dge Hand the n tu rne d Hu ghe s’s axio m 

back o n him , e s s e ntially s ay ing that if the  

p o we r to wage war is the p o we r to wage war 

s u cce s s fu lly , the n s u cce s s s ho u ld be gau ge d 

no t ju s t by the abs e nce o f im m e diate dange r 

bu t by re fe re nce to the u ltim ate war aim s— 
and the President and Congress should deter

mine what those aims are. “ [Sjurely all means 

necessary to the achievement of that final end 

are necessary to the security and defense of 

the nation.”

Hughes lost that case—Judge Hand in

terpreted the President’s cable seizure power 

as unreviewable,20 and Hughes’s appeal to 

the Supreme Court was mooted when the 
government relinquished control over the 

cables—but Hughes continued to press this 

war termination issue. In fact, in a 1920 

speech, he ramped up his warnings, declaring 

that “we may well wonder in view of the 
precedents now established whether constitu

tional government as heretofore maintained 
in this republic could survive another great 

war even victoriously waged.” 21 Around that 

time, Hughes litigated other claims that the 
security threat had sufficiently diminished 

so that the government’s war power should 

cease, too, but those cases were all resolved 

on other grounds.
The story of Hughes and his war powers 

axiom then takes another turn, however. Just 

a few years later, Hughes curiously seems to 

have backed off his earlier concerns, taking 

him back around to his core 1917 position, as 

his worries about war termination and indefi

nite war powers were apparently allayed. In a 

series of 1927 Columbia University lectures, 

Hughes, without at all addressing the end- 

of-war issue, re-emphasized his arguments 

that the power to wage war is the power to 

wage war successfully.22 As Chief Justice, 

in a 1934 opinion about a state mortgage 
regulation during the Great Depression, he 

doubled down on this war powers axiom by

using it now to help justify general emer

gency powers.23

Part of the answer to why Hughes re

turned to this position is probably the result 

of political process. Upon taking control of 

the White House in 1921, President Warren 

Harding had pledged the return to “nor

malcy.” Hughes would serve as Harding’s 
Secretary of State, and Hughes negotiated the 

formal peace treaty with Berlin soon after the 

President signed Congress’s joint declaration 

finally ending World War I in July 1921. 

Another factor in Hughes’s apparent return to 

comfort with vast war power probably has to 

do with the judiciary. Also in the early 1920s, 

the Supreme Court seemed to reserve at least 

some minimal role for courts in policing 

the durational boundaries of war powers.24 

These precedents, especially when combined 
with the political shifts just mentioned, would 

likely have mitigated Hughes’s concerns that 
war powers would be perpetuated indefi

nitely. Yet it remains somewhat of a mystery 
how Hughes reconciled his expansive the

ory of wartime legislative powers with the 

concern—so clearly illustrated in the cable 

seizure case—that they could and would 
be extended in time well beyond what he 

thought was justified.

T h e  F ig h t in g  C o n s t i tu t io n  a  C e n tu r y  L a te r

Studying Hughes’s 1917 speech today, 
a little more than a century later, one is 

struck by both its timeless and its anachro

nistic features. The specific controversies— 

the draft and economic regulation—are of 

a bygone era, but the central claim that 

our “ fighting constitution” confers flexible 

powers to “wage war successfully”  still holds.

Today’s war powers controversies 

are rarely about the extent and limit of 
Congress’s powers, as they were in 1917. 

They are mostly about the scope of the 

President’s unilateral war powers. One reason 
for this shift in emphasis is the growth 

of presidential power, especially since the
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e arly Co ld War. Bu t ano the r re as o n, s o 
ap p are nt in re fle cting o n Hu ghe s’s s p e e ch, 

is that Co ngre s s’s o the r p o we rs—its nonwar 

powers—have expanded so dramatically 

since World War 1. All of the domestic 

economic regulations justified during World 

War I as an exercise of constitutional war 

powers could, by the end of World War 

II, easily have been justified under a far- 

broadened reading of the commerce power— 

even in peacetime. Doctrines and the exercise 

of nonwar emergency legislative powers have 

expanded, too. Since World War I, Congress 

has enacted hundreds of emergency power 
provisions that the President may activate by 

proclaiming a national emergency, whether 
or not the country is in a state of war.

Looking back, then, World War I was 
probably the pivotal moment in American 

history when the differential between the fed

eral government’s war powers and its normal, 

peacetime powers reached its apex. Once 

warfare became “ total”  in the early twentieth

century, legislative war powers became the 

basis for completely transforming a largely 

laissez faire system into a centrally adminis
tered statist one and for subordinating a state 

militia system to the federal government’s 

army powers. War has continued to become 

more complex, but legislative war powers 

have not had to keep up in part because other 

constitutional powers now provide such vast 

authority. Reading Hughes’s speech today is 

an important reminder that war no longer 

opens much otherwise locked-up legislative 
power.

I say “much,” because it does open 

some powers. The wars against al-Qaeda 
and the “ Islamic State”  terrorist organization 

in recent decades have reopened the issue 

of the substantive scope of legislative war 
powers. In particular, they have raised ques

tions (sometimes answered using citations to 

Hughes’s 1917 axiom), such as the scope 

of wartime constitutional powers to detain 

enemy fighters or to try them in military
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co m m is s io ns .25 On the one hand, these 

claimed powers seem exceptional because the 

war against sprawling transnational terrorist 

groups lacks the organizational, geographic, 

and temporal boundaries usually associated 

with modem warfare, although this story is a 

good reminder that struggling with temporal 

boundaries of warfare is not a new problem. 

On the other hand, powers such as detaining 

enemy fighters or trying them in military 

commissions are quite ordinary and limited. 
The context in which the government seeks 

to use these powers is extraordinary, but the 

measures themselves are traditional to mili 

tary conflict, much more akin to the wartime 

powers that the constitutional framers envi

sioned than those Hughes defended during 

World War I.
Finally, the ongoing war with transna

tional terrorist groups has made Hughes’s 

post-Armistice concerns about enduring war 

powers seem forewarning. One hears echoes 

of Hughes’ cable-seizure-case arguments in 
today’s arguments against indefinite wars 

with terrorist groups. The challenge of in

definite war against terrorist organizations 
is not simply one of attaining a success

ful military outcome. As with determining 

whether World War I had been “wage[d] 

successfully,” it is also a matter of defining 

the terms of victory.
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In the his to ry o f the Firs t Am e ndm e nt, 

the fre e s p e e ch cas e s o f Wo rld War I have 

lo ng as s u m e d a le ading, if  u ns avo ry , ro le . Ac

cording to the conventional account, the na

tion’s constitutive commitment to free speech 

emerged phoenix-like from the wreckage of 

the war. The Supreme Court’s decisions up

holding convictions of wartime political dis
senters reflected, on this view, an indefensible 

departure from American values. Yet judicial 

complicity was generative. It provoked an 

awakening to the importance of constitu

tional rights and inspired courageous dissent

ing opinions from Justices Oliver Wendell 

Holmes Jr. and Louis Brandeis. Thus, the 

cautionary tale of wartime capitulation cul

minates in a shared celebration of American 

constitutional heritage. The great dissents 

marked a watershed in constitutional under

standing, the dawn of a new age of judicial 
review.1

There is truth to this familiar narrative. 

Certainly, the enforced conformity of World

War I was stifling and pervasive. The ar

bitrary application of coercive state power 

inflicted great personal harms and depleted 

democratic discourse. As contemporaneous 

critics alleged, a war ostensibly intended to 

defeat autocracy abroad produced domestic 

repression on an unprecedented scale.2
Yet the pat progression from tyranny to 

liberation misrepresents the history of civil  
liberties in the United States in two funda

mental ways. First, as a matter of historical 

causation, the World War I cases were less 

formative for the modern First Amendment 

than scholars have long assumed. Among the 

most notable features of the wartime repres

sion was its persistence after the Armistice. 

Whereas parallel expansions of state power 

receded with the cessation of hostilities, 

censorship spilled over into peacetime. More 

than wartime conformity itself, it was the 

prospect of perpetual suppression that pro

voked public concern. Moreover, even during 
the postwar Red Scare, free speech advocates
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we re far m o re like ly to e ndo rs e e xe cu tive 
re s traint o r co ngre s s io nal o ve rs ight than ju

dicial intervention.

Second, and relatedly, the widespread 

aversion to what now seems an obvious 

alternative to state overreach—namely, the 

judicial enforcement of the First Amendment 

to invalidate democratically enacted laws—is 

more intelligible than it appears at first blush. 

Demands for judicial review of wartime 

legislation were dampened not only by war 

hysteria but by deeply rooted concerns about 

counter-majoritarian courts.3

This article endeavors to explain why 
opposition to the wartime cases was so muted 

despite mounting concern for preserving free 

speech. To make sense of this seeming dis

junction, it seeks to unsettle the dominant 

depiction of the wartime decisions as an 

inexplicable lapse in judgment and instead to 

take seriously the debates about judicial role 

that roiled American society before and after 
World War I. To that end, the attempt here 

is to disaggregate the judicial enforcement 

of the First Amendment from a democratic 
commitment to freedom of speech.

I

In his foundational 1919 article, F r e e

d o m  o f S p e e c h in  W a r  T im e , Zechariah 

Chafee Jr. described an “unprecedented ex

tension of the business of war over the 

whole nation.” 4 According to Chafee, the 

government’s wartime propaganda campaign 

had transformed the United States into a “ the

ater of war.” 5 Operations on the home front 
were multifaceted. The Committee on Public 

Information, under the leadership of George 

Creel, sought to mobilize public opinion 

by issuing inflammatory pamphlets, politi
cal cartoons, and motion pictures, among 

other materials.6 Propaganda of this kind 

inflamed anti-immigrant sentiment and anti

radicalism along with antipathy to the Kaiser. 

Patrioteering groups formed for the pur

pose of sniffing out German sympathizers.

Sometimes they reported their suspicions 

to the authorities. Often they took matters 

into their own hands, engaging in unlawful 

surveillance and vigilante violence, including 
brutal lynchings.7 Years later, George Creel 

acknowledged the pernicious effects of these 

“ ‘patriotic’ bodies,” whose “patriotism was 

a thing of screams, violence and extremes.” 8 

Others anticipated Creel’s retroactive assess

ment. Norman Thomas, the Presbyterian 

minister who would go on to lead the So
cialist Party, described a “war psychology”  

that “ invaded the home, the street and the 
marketplace.” 9 The esteemed legal scholar 

Ernst Freund complained of “waves of mil
itant nationalism” that threatened America’s 

“ free institutions.” 10 In short, opposition to 

the war was treated as tantamount to treason.

Rather than discourage such excesses, 
wartime judges often encouraged them or 

at least deferred to them. Across the nation, 

as ordinary Americans organized patriotic 

parades, public officials turned to prosecuting 

dissenters. In the thousands of cases that 

resulted, judges and juries eagerly convicted. 

With a handful of exceptions, appellate 

courts upheld their draconian sentences. 
They affirmed convictions for stray remarks 

about the inefficacy of the armed forces and 

for petitions to state officials to adjust the 
administration of the draft. They approved 

official actions that today would qualify 

as patently unconstitutional incursions on 

freedom of speech.11

Generations of historians have endeav

ored to explain this apparent anomaly. Some 

have cast prosecutorial zeal and judicial def
erence as efforts to contain mob violence, 

that is, to divert the tide of vigilantism 

into ostensibly lawful channels. Others have 
assumed that the courts fell victim to the 

same virulent patriotism that was infecting 

the other branches. War fervor often sup

planted rational argument; as Ernst Freund 
put it, “ the voice of reason [was] not heard.” 12 

The few judges who issued speech-protective 

decisions exposed themselves to scathing



2 8 0ONMLKJIHGFEDCBAJ O U R N A L  O F  S U P R E M E  C O U R T  H IS T O R Y utsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

critique, negative career repercussions, and in 

some cases threats of violence. Even for life- 

tenured judges, the crushing conformism of 

World War I was difficult  to escape.

Such assessments, which depict judicial 

non-enforcement of the First Amendment as 

a concession to wartime pressures, are infor

mative but incomplete. As an initial matter, 

the wartime cases rarely turned on constitu
tional interpretation. Hardly anyone regarded 

the First Amendment as a serious obstacle to 
the prosecution of antiwar dissenters. More 

to the point, those scholars and judges who 

expressed the most anxiety about the repres

sive political climate were often the most 

reluctant to address the problem through 

judicial enforcement of constitutional rights.

Explaining their reluctance requires a 
wider historical lens. The wartime cases did 

not arise in an ideological or jurisprudential 

vacuum. Rather, they lay along a trajectory of 
contestation over judicial review that began 

decades before the initiation of hostilities in 

Europe. From the earliest years of the twen

tieth century, conflicts over constitutional 
rights were at the center of public debate. 

Instead of the speech clause of the First 

Amendment, however, controversy centered 

primarily on the due process clauses of the 

Fifth and Fourteenth Amendments, with their 

purported protection of liberty of contract. 

To use the language of contemporaries, the 
courts of the Progressive Era policed MLKJIHGFEDCBAp rop

erty rights, not persona l rights.

Among the many prewar constituencies 

who accused the courts of pandering 
to industrial interests were mainstream 

progressives. The progressives of the early 

twentieth century differed on many issues, 

but they converged on a deep-seated distrust 
of court-centered constitutionalism. After all, 

the courts had relied on alleged interference 

with property rights and liberty of contract to 

invalidate some of the most celebrated reform 

initiatives of the progressive era, including 
workers’ compensation and minimum wage 

laws. The most notorious example, the

Court’s 1905 decision in L ochner v . N ew 

Y ork ,13 struck down a state maximum-hours 

law and furnished the label “ the L ochner era”  

as shorthand for the judiciary’s approach to 

so-called constitutional limitations. Many 

progressives also shared concerns raised by 

labor leaders about the courts’ more routine 

and active role in policing labor disputes 

through criminal law and labor injunctions. 

Some accepted the common charge that 
judges—whether by temperament, training, 

or outright graft—inevitably privileged 
capital over labor.14

Progressive hostility to judicial power 

carried over to the conception of individ

ual rights on which the courts’ decisions 

were purportedly grounded. In place of the 

autonomous individual, progressives cham

pioned the common good. Roscoe Pound, 

who shaped the progressive school of legal 

thought known as sociological jurisprudence, 
was emblematic of this approach. In Pound’s 

view, individual rights deserved protection 

only insofar as they promoted the public wel
fare. The problem with L ochner-e ts. consti

tutionalism was that it “exaggerate^] private 

right at the expense of public interest.” 15 He 

and other progressives rejected the formalist 

fiction that individuals are autonomous social 

actors with equal bargaining power, along 

with the notion that courts should protect 

personal autonomy from the encroachment of 
state laws.16

In short, on the eve of American entry 

into World War I, progressives had artic
ulated a fierce critique of the judiciary as 

an institution and especially of the judicial 

enforcement of constitutional rights. Even 

a congressional commission linked labor 

unrest to a perception among workers that 

justice was unavailable to them in capitalist 

courts.17 Notably, few progressives suggested 

that the solution to judicial preference for 

property rights was to supplement enforce

ment of personal rights. Instead, they sought 

to curb judicial power. They issued proposals 

to strip jurisdiction, enable the popular recall
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o f ju dge s and ju dicial de cis io ns , and e lim i
nate judicial review.18

It is unsurprising that this thoroughgoing 

critique of court-centered constitutionalism 

should have impeded the development 

of a speech-protective First Amendment 
jurisprudence during World War I. 

Significantly, no such jurisprudence yet 

existed, notwithstanding the judiciary’s active 

involvement in reviewing legislation and 

executive action in other domains. Periodic 

efforts to expand the sweep of the First 
Amendment during the nineteenth and early 

twentieth centuries had failed to produce a 

meaningful constitutional commitment to 

expressive freedom. The First Amendment 

did not bind the states until the mid-1920s, 
and courts consistently declined to curtail 
even federal encroachments on expression.19

Indeed, this perceived hypocrisy was part 

and parcel of the progressive critique of the 

courts. Conservatives who otherwise favored

a judicial approach were hesitant to pursue an 
aggressive interpretation of First Amendment 

freedoms. Although they included freedom 

of speech among the rights purportedly guar

anteed by the Constitution and enforceable by 

the courts, they distinguished between MLKJIHGFEDCBAl iber ty 
and l icense and assigned radical agitation to 

the l icense side of the line.20

Yet progressives had done little to re

dress the deficiency. At first blush, their 

inaction is puzzling. At the level of policy, 

many progressives were hostile to censorship 

and suppression. The progressive era was 
marked by rapid social and scientific trans

formation premised on robust intellectual ex

change. Moreover, progressive officials and 

advocates regarded the suppression of sub
versive beliefs as counterproductive. In the 

early twentieth century, economic dislocation 

and income inequality prompted massive 

strikes, work site sabotage, and occasion

ally assassinations and bombings. As they
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wo u ld du ring Wo rld War I, ho s tile o fficials 
cas t u nre s t as a thre at to p u blic s afe ty and 

Am e rican ins titu tio ns . The y ro u tine ly p ro s

ecuted political radicals who were critical 

of capitalism, along with labor leaders who 

engaged in picketing and boycotts. To many 

progressives, repression of this kind appeared 

more likely to trigger violence than to thwart 
it. Some even supported efforts by socialists 

and Wobblies, assisted by the pioneering Free 

Speech League, to provoke arrest for street 

speaking and thereby to draw attention to the 

uneven application of constitutional rights.21
Still, their antagonism to MLKJIHGFEDCBAL ochner-zrn 

legalism led most progressives to pursue 

discursive openness through politics rather 

than litigation. Progressives trusted that a 

strong state could exercise restraint in the 

public interest. They urged legislatures and 

executive actors not to criminalize or pros

ecute dissent, rather than asking judges to 

invalidate convictions.22

In short, in the years leading up to World 

War I, conservatives opposed the extension 
of constitutional protection to speech that 

threatened law and order, and those pro

gressives who disagreed were typically loath 
to litigate the matter, which threatened to 

empower the courts. Judicial enforcement 

of the First Amendment lacked an effective 

champion, and few judges were eager to 

intervene of their own accord.

II

Given this background, judicial acqui
escence to suppression during World War 

I appears less an aberration than a reprise 

of prewar themes. Certainly, the repressive 

climate was more palpable and swept in more 

constituencies, but the basic terms of the 

problem were familiar ones, and the solutions 

were similarly recognizable.

As before the war, conservatives distin

guished between liberty and license and as

signed antiwar advocacy to the latter bucket. 

It was not that conservatives suspended

their emphasis on liberty altogether. On the 

contrary, the notion that a strong judiciary 

was necessary to preserve American liber

ties from the long arms of the state only 

intensified after the 1917 Bolshevik Revo

lution, which almost immediately disman

tled most existing courts.23 The panicked 

bar invoked the Bolshevik threat to private 

property—what they decried as the “menace 
of Socialism.” 24 Yet what motivated conser

vatives in this moment was “ free competi
tion,” not free speech.25 More to the point, 

conservatives evinced little discomfort about 

framing their concerns in straightforward 
language about the danger of economic redis

tribution: the courts, they assured the public, 

would serve as a bulwark against “extreme 
collectivism.” 26

In later years, civil liberties would 

emerge as a foil to Soviet-style authoritar

ianism. New Deal conservatives eager to 

preserve substantive due process understood 
that property rights had lost their luster, and 

they touted judicial review for its defense 
of free speech and minority rights instead.27 

During World War I, by contrast, conserva
tive lawyers unabashedly cautioned against 

the unprecedented expansion of government 

power into Americans’ economic life. The 
president of the American Bar Association 

lamented that state regulation was eroding 

“ individual freedom,” but what he decried 

as “astonish[ing]” was the baldness of con

gressional economic regulation, which ex

tended to “ fixing hours of labor and rates of 

wages upon the transportation system”28— 

not postal censorship or the policing of 

private beliefs. To be sure, the war effort 
had required the “ temporary suspension” of 

constitutional limitations; but according to 

an ABA  committee, radicals were contriving 

to make such concessions permanent.29 In 

preventing this evil from taking root, the sup

pression of dissent was a tool, not a barrier.

For their part, progressives believed that 
individual rights must yield to public welfare. 

As Roscoe Pound had put the point, “The
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individu al inte re s t in fre e be lie f and o p inio n 

m u s t alway s be balance d with the s o cial in
terest in the security of social institutions.” 30 

Balanced against infringement on personal 

liberty, the national interest in a successful 

war effort seemed clearly to prevail. Of 

course, progressives also recognized a pub

lic interest in open debate. They had long 

advised state actors to tolerate disfavored 

speech, if  for no other reason than what Ernst 

Freund described as “political prudence.” 31 

Such policy interests, however, proved in

adequate to safeguard free speech during 
wartime. Many progressives felt that the win

dow for democratic deliberation had closed 

when war was declared—and in any case, that 
free speech could not come at the expense 

of victory in the war, which they considered 

essential to preserving democracy.

As a result, there was little public oppo

sition to the 1917 Espionage Act, the federal

statute that served as the basis for many of the 

wartime prosecutions. President Woodrow 
Wilson signed the bill in June 1917, two 

months after the United States entered the 

war. Enacted at his urging, the Espionage 

Act made it unlawful to interfere with the 

recruitment of troops or to disclose informa

tion that would be damaging to the war effort. 

More than a thousand convictions eventually 

resulted, along with the exclusion of one 

hundred publications from the mails. That the 

statute did not provoke greater opposition at 

the time of its passage is partly a function of 

legislators’ misguided expectations. When it 
was debated, few anticipated that defendants 

would face twenty-year prison terms and 

$10,000 fines for impolitic remarks about 

deficiencies in the nation’s war policies. By 
contrast, there was extensive discussion of 

a section conferring unilateral power on 

the post office to ban the mailing of any
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co m m u nicatio n u nlawfu l u nde r the s tatu te . 
Still, the Es p io nage Act p as s e d with co ns id

erable progressive support.32

As war fervor intensified, however, 

some scholars and public figures began to 

grow uneasy. Their ambivalence flowed in 

part from the sheer scale of the wartime 

repression, which pervaded private life. 

Even more salient was the sense that 

the Espionage Act was serving as cover 

for the suppression of groups that had 
long aggravated government officials but 

were only incidentally opposed to war. 

Chief among these were the socialists, 

anarchists, and labor radicals who regarded 
American militarism as a concession to 

industrialists and profiteers. It was not lost 

on contemporaries that almost all of the 

important wartime cases involved radical 

defendants. Some, like perennial Socialist 

Party presidential candidate Eugene V Debs, 
were familiar targets.33 Many who were 

less prominent are recognizable to today’s

lawyers from the names of the foundational 
First Amendment cases. Charles Schenck,34 

Jacob Frohwerk,35 and Jacob Abrams36 all 

were radicals who asserted, as the Supreme 

Court put it in MLKJIHGFEDCBAF rohw erk v. U n ited Sta tes, “ the 

usual repetition that we went to war to protect 

the loans of Wall Street.” 37 In the progressive 

mindset, it was one thing to suspend civil  

liberties to beat the Kaiser, to win the war 

to end all wars. It was an entirely different 

matter to use expansive wartime legislation 
as a lever for suppressing radical agitation.

Concerns of this sort were amplified by 

postal censorship of the M asses, a respected 

socialist magazine. As it happened, the editor 

of the M asses was Max Eastman, whose sis
ter Crystal had served as executive secretary 

of the American Union Against Militarism 

and helped to found its Civil Liberties Bu

reau, which subsequently reorganized as the 

National Civil Liberties Bureau, or NCLB, 

and eventually became the ACLU.38 In typ

ical progressive fashion, the first reaction to
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F e b r u a r y  2 8 , 1 9 2 0

p r o f . F e l ix  F r a n k fu r te r ,
H a r v a r d  L a w  8 e h o o l ,
C a m b r id g e , K a e e .

D e a r F r a n k fu r te r : -

> T h a n k s f o r  y o u r s o f t h e 1 8 th .utsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA 
w h ic h  I  h a v e o n m y  r e tu r n  t o d a y . I t ’ s g o o d 
t o  h a v e y o u w ith  u » . I  a m  s u r e t h e C o m m it te e 
w i l l  w a n t t o  h a v e F r u e n d  a n d a ls o F le x n e r 
i f  h e is r e a l ly  in te r e s te d . I  h a d a s s u m e d 
f r o m  a n o te h e w r o te m e in  t h e e a r ly  d a  v s o f  
t h e w a r , a f te r  h e h a d b e e n t o  R u s s ia , t h a t  h e 
w a s q u i te  o u t o f s y m p a th y w ith  a n y e f fo r t s t o  
m a in ta in  u n r e s t r io te d  f r e e s p e e c h , t h e r ig h t  
o f a s s e m b la g e , p e a c e fu l p ic k e t in g , e tc . A r e  
y o u c e r ta in  t h a t  h e r e a l ly  f e e ls s t r o n g lv  o n  
t h e is s u e .

Y o u r s a lw a y s ,

B H B .R B

R o g e r B a ld w in  r e c r u ite d  H a r v a r d  L a w  S c h o o l p r o fe s s o r F e l ix  F r a n k fu r te r , a n  e x p e r t o n  in ju n c t io n s  a g a in s t la b o r  

u n io n s  a n d  u n io n  o r g a n iz e r s , to  s e r v e  o n  th e  A C L U  N a t io n a l C o m m it te e . In  th is  le t te r , B a ld w in  q u e r ie s  h im  a b o u t 

in v it in g  P a u l F r e u n d  a n d  B e r n a r d  F le x n e r  to  jo in  th e  c o m m it te e  a s  w e ll .

the ce ns o rs hip o f the MLKJIHGFEDCBAM asses by the fu tu re 

fo u nde rs o f the ACLU was to atte m p t to 

ne go tiate with adm inis tratio n o fficials . Bu t 

the Po s tm as te r Ge ne ral re fu s e d to bu dge and 
invite d the m to p u rs u e the m atte r in co u rt.39

Despite their real reservations about a 
court-centered approach, they accepted the 

challenge. Within months, the NCLB had 
assembled a team of cooperating attorneys 

throughout the country who were assisting 

in an average of 125 cases a week. The 

organization defined itself as a clearinghouse 

for information and legal aid, providing le

gal advice and representation to individuals 
whose constitutional rights were violated.40 

With a few exceptions, its core leadership 

embraced the substantive causes of the rad
icals they represented. In their outward com

munications, however, they dissociated their 

civil  liberties work from the underlying com

munications of their clients. As co-founder

Roger Baldwin explained to a correspondent 

in the Socialist Party, the NCLB was in 

“entire sympathy”  with the socialist program 

but would leave to other groups the task 
of mobilizing the masses.41 The role of the 

NCLB was to “keep people’s mouths open, 

and their printing presses free.” 42

This strategy, of course, would become 
the hallmark of the ACLU, and in subse

quent decades it proved wildly successful. 

During World War I, however, the litigation 

campaign generated few genuine victories. 

In fact, the NCLB failed to save even the 

M asses, despite an auspicious start that had 

made litigation appear promising. In one 

of the most celebrated speech-protective de

cisions of the war, Judge Learned Hand 
decided in late July as a matter of statutory 

interpretation that the suppression of the 

M asses on the basis of its antiwar editorials 

and political cartoons exceeded the authority
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co nfe rre d o n p o s tal o fficials by the Es p io nage 
Act.43 In contrast to the “bad tendency”  test 

that judges typically applied in the wartime 
cases, which held speakers criminally ac

countable for statements likely to lead to pro

hibited conduct, Hand would have required 

direct incitement to violation of the law. 
But in early November, the Second Circuit 

reversed Hand’s decision.44 Deprived of its 

second-class mailing privileges, the MLKJIHGFEDCBAM asses 

was forced to shut down. Courts throughout 

the country followed the Second Circuit in 

deferring to the administration’s expansive 
interpretation of the Espionage Act.45

If  the NCLB failed to shield its radical 

clients from conviction under the Espionage 

Act, it proved moderately more success
ful in its fallback task. Even judicial de

feats, according to Baldwin, could “show 

up miscarriage of justice” and thereby stim

ulate change.46 Indeed, motivated by cases 

like the M asses, progressive outlets began 
by the fall of 1918 to feature ambivalent

appeals to free speech. The N ation insisted 
in October that “ the right to free speech 

must be upheld, throughout the country”— 

that “ freedom of legitimate criticism” must 
not be denied.47 In the N ew R epub lic , the 

philosopher John Dewey initially  doubted the 

prospect of widespread suppression, though 

he enjoyed the irony of “ultra-socialists ral
lying to the ... sanctity of individual rights 

and constitutional guaranties.” 48 Two months 

later, Dewey revised his views. He remained 

skeptical of claims to individual autonomy, 

but he articulated a defense of wartime 
tolerance that emphasized pluralism and the 
social good.49

It bears emphasis, however, that these 
defenses of free speech typically sidestepped 

constitutional constraints. Even Judge Hand’s 
opinion in M asses mentions neither the “First 

Amendment” nor the “Constitution.” Sub

sequent scholars have portrayed progressive 

silence on the First Amendment as a failure 

of imagination or a concession to pragmatic
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co ns traints . In its m o m e nt, ho we ve r, 

the p ro gre s s ive p re fe re nce fo r s tatu to ry 

inte rp re tatio n and p o licy m o de ratio n was 

u nde rs tandable . Afte r all, e ve n as it u p he ld 

m as s ive e xte ns io ns o f go ve rnm e nt p o we r 

du ring war, the Su p re m e Co u rt re m aine d 

de e p ly co m m itte d to its traditio nal co nce p

tion of individual rights. In December 1917, 
the same month that it heard oral argument in MLKJIHGFEDCBA
A rver v. U n ited Sta tes,50 in which it affirmed 

the legality of conscription, the Court issued 

a bitterly divisive decision in a labor case. 

In H itchm an C oa l and C oke C om pany v. 

M itche ll it upheld a sweeping injunction 

against the United Mine Workers of America 
for interfering with the “constitutional rights 

of personal liberty and private property”  

that inhered in employers and anti-union 

employees.51 According to the N ew R epub lic , 
the case would “confirm the popular feeling 

... that a majority of the Supreme Court are 

endeavoring to enforce their own reactionary 

views of public policy, in direct opposition to 
the more enlightened views prevailing in leg

islatures and among the public.” 52 It is little 

wonder that progressives proved unenthusi- 

astic about defending the rights of dissenters 

through constitutional litigation in the courts.
Developments over the following 

months led a few progressives to reconsider 

their views. In the spring of 1918, 
President Wilson endorsed the Sedition 

Act amendments to the Espionage Act. 

The new provisions explicitly empowered 

the government to suppress undesirable 

speech. They forbade all “disloyal, profane, 

scurrilous, or abusive language about the 

form of government of the United States,”  

the Constitution, the armed forces, and the 
American flag.53 Significantly, they also 

prohibited advocacy of “any curtailment 
of production in this country” of anything 

“necessary ... to the prosecution of the 

war.” 54 In other words, the law seemed 

expressly to outlaw strikes and slowdowns in 

war-related industries. The bill engendered 

a heated debate, and a few legislators

balked, citing the dangers of bureaucratic 

censorship, the absence of protection for 
truthful criticism, and the potential for 

partisan abuses. Nonetheless, the Sedition 

Act passed easily, and on May 16, President 
Wilson signed it into law.55

The new legislation posed a difficult  

challenge for progressive critics of counter- 

majoritarian constitutionalism. In practice, 

some of the old arguments for pursuing 

administrative moderation remained 

available. Wilson’s Attorney General was 

concerned about the reach of the statute, and 

he immediately cautioned U.S. attorneys that 
the Sedition Act “should not be permitted 

to become the medium whereby efforts 
are made to suppress honest, legitimate 
criticism of the administration or discussion 

of Government policies.” 56 A few months 

later, he issued a supplemental circular 

requiring his express authorization of any 

prosecution under the statute.57 Still, plenty 

of prosecutions went forward. The Sedition 

Act demonstrated palpably that democratic 

majorities were capable of enacting laws that 
were deeply inconsistent with progressive 

principles, and that administrators were 
capable of enforcing them. The new statute 

made it practically impossible to engage in 

hand waving about statutory authority or 

prosecutorial overreach.
Even then, though, comparatively few 

progressives favored the reversal of con

victions on First Amendment grounds, let 

alone judicial invalidation of the Sedition 

Act. Their hesitation was not simply another 

concession to the war hysteria. Rather, it 

was based on extensive experience defending 

progressive measures from constitutional liti 

gation and, correspondingly, a thoroughgoing 

critique of the judiciary as an institution. Pro

gressives remained disinclined to invest the 
courts with more authority and thereby risk 

the further entrenchment of judicial review.

Such was the situation, then, on the 

eve of the Armistice. Conservatives tended 

to regard the Espionage and Sedition Acts
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as s alu tary che cks o n dange ro u s agitato rs . 
Pro gre s s ive s wo rr ie d abo u t s tifling le gitim ate 

dis s e nt bu t re taine d the ir s tro ng ave rs io n to 

court-centered constitutionalism. There were 

as yet no effective champions for the modern 

First Amendment.

I l l

On November 11, 1918, hostilities in 

Europe ceased. The Selective Service and 

Sedition Acts elapsed with the Armistice, 
although some pending prosecutions contin

ued. The end of the war did not, however, 

bring an end to state suppression. As the 
nation transitioned from war hysteria to “Red 

Hysteria,” the machinery of repression was 

quickly retooled to target radicals directly.58 

As the MLKJIHGFEDCBAN ation later lamented, “When war is 

declared on a foreign foe, it is also declared 
on every forward-looking cause, every 

liberal, every reformer at home.” 59

The postwar Red Scare was triggered in 

part by reports of radical violence abroad, es

pecially the Russian Revolution. Its primary 

impetus was, however, domestic. During the 
war, the foreign deployment of millions of 
workers had increased the bargaining power 

of organized labor. Although the government 

had targeted radical unions, the American 

Federation of Labor, with the weight of the 

administration behind it, had made signifi

cant gains. But the concessions it attained 

during the war proved fleeting. After Repub

licans took control of Congress in 1918, Wil 
son shifted his favor from labor to industry. 

Meanwhile, the reintegration of soldiers into 

the labor force sparked race riots and hostility 

to immigrants along with union militancy. 
Shortages of consumer goods increased the 

cost of living, fueling support for labor radi
calism as well as anxiety about revolution.60

In the spring of 1919, the frenzied cli

mate intensified when bombs were mailed 

to public figures, along with a leaflet signed 

“The Anarchist Fighters.” J. Edgar Hoover 

worked quickly and thoroughly to locate sub

versives, and Attorney General A. Mitchell 

Palmer initiated the deportation of foreign- 

born radicals. Congress, too, joined the cru

sade, and the Senate’s Overman Committee 

convened hearings on alleged Bolshevik el

ements in the United States. At the state 

level, legislatures enacted a flood of criminal 

syndicalism and sedition laws. Meanwhile, 

within a few short months, four million work

ers went on strike. For the most part, state 

and federal officials responded by assisting 

employers and ushered in a crushing defeat 
for the American labor movement.61

In assessing the legacy of the wartime 

speech cases, several features of the Red 
Scare are particularly salient. First, to Amer

ican progressives, the specter of Bolshevism 

appeared contrived, a political lever as 

opposed to a legitimate threat. Repressive 

government practices could no longer be 

justified as incidental to an expansive war 
power, and in contrast to Wilson’s wartime 

policies, the Red Scare targeted only the 

Left. During the war, the expansion of state 

power had assumed an even-handed cast. 
Businesses resentful of Wilson’s relationship 

with the AFL had accused the administration 
of abusing its war power to pander to labor. 

In fact, they complained repeatedly that their 

own “civil liberty” was under attack.62 But 

this uneasy equilibrium did not survive the 

war. In contrast to other wartime expansions 

of power, enforced conformity did not retreat 

with the Armistice. As civil liberties lawyer 

Gilbert Roe complained in December 1918: 

“The President told us yesterday that the 

moment the armistice was signed he took the 

harness off  from business, but he did not say 
anything about taking the halter off  from free 
speech.” 63

This constellation of features provoked 
progressives to repudiate state repression 

more explicitly than they had in wartime. 

As before the war, progressives who rejected 

radical methods and aspirations nonethe

less believed that it was better to tolerate 

dissent than to push it underground or make
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m arty rs o f agitato rs . Pre s ide nt Wils o n him

self purported always to have “believe[d] 
that the greatest freedom of speech was the 

greatest safety.” 64 In March 1919, a socialist 

newspaper welcomed the news that American 

liberals were willing at last “ to aid in the 

struggle to restore political democracy in the 

United States.” 65 Eventually, even establish

ment lawyers acknowledged the excesses of 

Red Scare repression. When the New York 

Assembly expelled its socialist members in 

January 1920, Charles Evans Hughes wrote 

a letter condemning the action on behalf of 

the New York bar.66 Hughes was celebrated 

for his courageous stance, as MLKJIHGFEDCBAL ite ra ry D igest 
reported, in “Republican, Democratic, and 

Socialist newspapers alike.” 67

Crucially, it was during the Red Scare, 

not the war, that the foundational First 
Amendment cases involving wartime prose

cutions were drafted. Even more than the war, 

the Red Scare prompted progressives—who 

increasingly rallied to the label liberal— 
to consider the potential pathologies of 

majoritarian democracy and the dangers of 

unbridled administrative discretion. It was 

not that liberals doubted the legitimacy of 

state power; on the contrary, they believed 

that the increasing complexities of modern 

society required careful coordination by a 
robust administrative state. More and more, 

however, they saw free speech as a necessary 
prerequisite for its prudent exercise. That

is, free speech would serve to buttress and 

legitimate the state’s role in regulating social 

and economic decisions, not to undermine

it. 68

It was an understanding of this kind 
that the pioneering free speech scholar 

Zechariah Chafee articulated in the H arva rd 

L aw R eview in 1919, shortly after the 

first of the Supreme Court’s wartime 
cases came down. Like his progressive 

forebears, Chafee emphasized what he called 

the “social interest in the attainment of 
truth,”  not individual rights.69 Unlike prewar 

progressives, who typically urged restraint in

the political branches,70 Chafee carved out a 

role for the judiciary in delimiting the scope 

of constitutional protection, or as he put it, of 
defining “where the line runs.” 71

Chafee’s article, expanded in 1920 to 

book form, is widely considered to be the 

blueprint for modem First Amendment the

ory and a powerful influence on Justice 
Holmes.72 Chafee lamented in his piece that 

Holmes had squandered an opportunity to 

demarcate the boundaries of protected free 
speech. He also argued, disingenuously, that 

the “clear and present danger” standard that 

Holmes had introduced in his majority opin

ion in Schenck, affirming the defendant’s 

conviction under the Espionage Act, meant 
that speech could be punished only at the 

brink of unlawful action.73

Chafee enlisted a small cadre of promi

nent intellectuals and jurists in a campaign 
to disseminate the new constitutional un

derstanding. Together with Felix Frankfurter, 

Harold Laski, and Learned Hand, he scored 
some considerable successes. The most no

table convert to the cause was Justice Holmes 

himself.74 In the summer of 1919, Laski 
arranged a meeting between Holmes and 

Chafee. In November, Holmes, joined by Jus

tice Brandeis, penned the first of his famous 
dissents. “When men have realized that time 

has upset many fighting faiths, they may 
come to believe even more than they believe 

the very foundations of their own conduct 

that the ultimate good desired is better 

reached by free trade in ideas,”  he poignantly 
proclaimed in A bram s v. U n ited Sta tes J5 Just 

over a year after insisting to Learned Hand 

that freedom of speech “stands no differently 

than freedom of vaccination,” 76 Holmes de

clared that open intellectual exchange was 

the only sound basis for strong public policy. 

In Holmes’s revised view, “only the present 

danger of immediate evil or an intent to bring 
it about [would warrant] Congress in setting a 
limit  to the expression of opinion.” 77 A more 

restrictive rule, he reasoned, would run afoul 

of the First Amendment.
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The Ho lm e s and Brande is dis s e nts in the 

re m aining Es p io nage and Se ditio n Act cas e s 

ce rtainly s p u rre d s u p p o rt fo r fre e s p e e ch. 

So m e p ro gre s s ive s im m e diate ly e m brace d 
the ne w Firs t Am e ndm e nt u nde rs tanding. 

Many , ho we ve r, re taine d re s e rvatio ns abo u t a 

court-centered approach that rested on con

stitutional rights, even if  they were grounded 

in social interests. Frankfurter fretted about 

judicial overreach and preferred to pursue 

administrative tolerance, notwithstanding the 

proven limitations of that approach.78 Ernst 

Freund was less sanguine about adminis

trators but no more enthusiastic about the 
courts. He criticized the Supreme Court’s 

interpretation of the Espionage Act, which 

traded an “arbitrary executive”  for “arbitrary 
judicial power.” 79 The distinguished consti

tutional scholar Edward Corwin preferred 
to pursue the “ responsibility of legislators,”  

not their “ lack of power.” 80 Even Chafee 

considered the First Amendment to be “an 

exhortation and a guide for the action of 

Congress,” anticipating subsequent calls for 

constitutionalism outside the courts.81

In any case, such squabbles were re
served for academic debate. However stirring 

their language, the great MLKJIHGFEDCBAd issen ts were just 

that. Despite their stubborn adherence to 

the retooled clear-and-present-danger test, 

Holmes and Brandeis did not manage to sway 

their fellow Justices. Over the course of the 

1920s, the Supreme Court upheld a slew 

of convictions for subversive speech, first 

under the Espionage and Sedition Acts and 

later under state criminal syndicalism laws. 

Compelling though the dissents may appear 

in retrospect, there was little reason in 1920 

to believe that they would woo a majority. 
After all, Justice Holmes had issued another 
iconic dissent, in L ochner v. N ew Y ork .*2 His 

insistence there that “a constitution is not 

intended to embody a particular economic 
theory,” 83 repeated resolutely over the years 

by Holmes and Brandeis, was further re

moved from the majority position in 1920 

than it had been when it was decided.

IV

How, then, did the modern First Amend

ment take root? I have argued elsewhere 

that the constitutionalization of free speech 

in the United States was the product of a 
peculiar coalition comprising those progres

sives who hewed to the Holmes and Brandeis 

dissents and conservatives who distrusted 

state regulation and hoped to buttress judicial 
legitimacy, along with socialists and radical 

unionists.84 At the helm of this awkward 

alliance was the ACLU, which explicitly 

committed itself at its founding in 1920 to the 

cause of organized labor, and which sought to 
preserve a “ right of agitation” encompassing 

labor’s most powerful weapons: the rights 

to picket, boycott, and strike. The founders 

of the ACLU had started out as progressive 

reformers, and as such they were deeply 
skeptical of the judiciary. For the first half 

of the 1920s, they undertook constitutional 

litigation above all to discredit the courts, 
with the goal of eroding their power. But 

as the prospect of meaningful labor agita
tion dimmed, the ACLU set in for a more 

protracted fight. It began to litigate in less 

controversial areas, such as academic free
dom and sex education, in which a speech- 

protective stance might garner mainstream 

support. In its radical and labor cases, it 

argued about procedural irregularities and 

insufficiency of the evidence instead of de
manding invalidation of repressive laws. Well 

into the New Deal, the ACLU ’s leadership 

distrusted the courts, and they helped to 
draft the legislation that stripped the federal 

courts of their injunctive power in labor 
disputes. But their gradual victories made it 

increasingly plausible that the Court might 

someday identify a First Amendment right 

to engage in concerted labor activity, a goal 

that came to pass, however fleetingly and 
incompletely, on the brink of World War II.

In short, ambivalence about judicial 

enforcement of a strong First Amendment 

persisted among both progressives and
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co ns e rvative s , albe it fo r diffe re nt re as o ns , 

we ll into the 1930s. Among the last holdouts 

were New Deal liberals, who were convinced 

that the judicial enforcement of free speech 

would eventually undermine democratic 

gains. The free speech coalition included 

business groups and corporate lawyers who 
hoped to use the First Amendment as a stand- 

in for substantive due process, a mechanism 

for protecting commercial advertising, 

lobbying, and workplace anti-unionism as 

constitutionally protected speech. That fact 

was not lost on New Dealers, who worried 

that civil liberties lawyers had inadvertently 

supplied judges with a new tool to strike 

down the same pressing social and economic 

reforms that the “constitutional revolution”  

had ostensibly insulated from judicial review. 

Fully two decades after the World War I 

defendants first pleaded their case in court, 

many of the most ardent admirers of Justice 

Holmes and Brandeis’s substantive due 
process dissents continued to believe that 

“ [jjudicial protection for civil liberties by 

means of the power to invalidate laws cannot 

be separated from judicial protection for the 
selfish interests of large property.” 85

These debates over the role of a counter- 

majoritarian judiciary in a democracy, which 

preoccupied lawyers and public figures 

on the eve of American entry into World 
War II, would shape judicial review for the 

remainder of the twentieth century. In the 

immediate aftermath of World War I, they 

would have seemed fanciful. In 1921, 

the first item on an ACLU list of factors 

suppressing civil liberties after the war was 

the “ reactionary decisions of federal and 

state supreme courts.” 86 The MLKJIHGFEDCBAA bram s case, 

despite Justice Holmes’s dissent, had left 

“ the status of civil liberty hopeless so far as 

it is the concern of the courts of law.” 87 What 

the conventional account has heralded as the 

arrival of the modern First Amendment was 

only a distant prelude.
At one level, the upshot of a fuller 

history of the emergence of modern First

Amendment doctrine is the decentering of 
some of the most storied opinions in the 

history of the constitutional law; the effects 

of the great dissents were more attenuated 

than the constitutional law casebooks have 

suggested. Viewed differently, however, 

the wartime cases are more, not less, 
instructive. Rather than a caricature of 

patriotic complicity, they reflect an earnest 

debate among lawyers, litigants, and judges 

confronting new challenges to their deeply 

held conceptions of America’s legal and 

political institutions.

To be sure, the free speech cases of 

World War I will continue to serve as a 

reminder of the dangers of patriotic exuber
ance as well as the vital role of political 

dissent in democratic governance. But they 
deserve an even more capacious legacy. They 

offer insights of profound importance for a 

constitutional democracy that is struggling 
simultaneously to establish the appropriate 

limits of executive and legislative power and 
to determine, with new urgency, the role of 

the judiciary in defining the purpose and 

meaning of the First Amendment.
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By m o s t acco u nts , the care e r o f the  

Se le ctive Se rvice Act o f 1917 before the 

Supreme Court of the United States was 
remarkably short. In January 1918, the Court 

dispensed with constitutional challenges to 

the recently adopted military conscription 

law in a brief, unanimous opinion following 

a session of oral argument in which the 
Justices were widely reported to be bored by 

the case and impatient to issue their ruling. 

But the Supreme Court’s engagement with 

conscription and its enforcement marked a 

contingent and transformative moment for 

the Constitution, the Court, and the United 

States. The legacies of the Court’s ruling in MLKJIHGFEDCBA
A rver v . U n ited Sta tes include a surprising 

cast of characters: not only drafted soldiers 

and conscientious objectors, but a Hungarian 

refugee, a Canadian nurse, and an unwed 
teenage mother from rural Virginia. A cen

tury later, as Americans continue to grapple 

with the obligations of citizenship, the limits 

of federal power, and the extent of personal 

privacy, we might pause to consider a crucial 

moment when war brought the federal gov

ernment into direct contact with the body and 

soul of every American citizen.1

The Selective Service Act asserted the 

federal government’s power at its most ex
treme. During the war, the basic premise 

that political obligations implied military 

ones was rarely challenged, and the general 

sense of compliance was not lost on a re

porter for the N ew Y ork T im es who spent 
one registration day in the rough-and-tumble 

neighborhood around Peck Slip on the East 

River waterfront in Manhattan. There, 3,528 

men—among them the longshoremen, dock 

workers, and drifters who filled the neighbor

hood’s lodging houses—registered, without 

complaint, at the makeshift offices of New 
York Local Board No. 92. “There was no use 

complaining,”  wrote the reporter:

To ask the average registrant what 

he thought of the whole affair would 

be to receive a shrug of the shoulder 

and the acknowledgment that he 

really saw no use in having any 

thought on the subject at all, further
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than that it was the law o f the land, 

and that e ve ry lo y al citize n o we d it 

to him s e lf and to his co u ntry to o be y 

that law.2

The New York newspaper reporter mar

veled that this unprecedented registration for 

military service looked almost like “part of 

America’s second nature.” But, in fact, it 
wasn’ t. Adopting, enforcing, and upholding 

America’s first universal military draft re

quired a remarkable departure from the na

tion’s political traditions of civic voluntarism 

and militia service. That was a point made by 

the law’s opponents, who were not so quick 

to shrug their shoulders. By the war’s end, 

conscription brought America courtroom bat

tles, shootouts in the Ozark Mountains, and 

even a fistfight in the cloakroom of the United 

States Senate. There were torchlight parades 

and midnight raids; a Kaiser hanged in effigy, 

a man hanged in a noose. Through it all, 

the registration forms poured into Selective 

Service headquarters. And to those we ought 
to pay a bit of attention.

“Accustomed to consider themselves 

more or less outside of the social organism 

of society,”  the reporter noted, draft-age men 

“were suddenly compelled to locate them

selves ... ask themselves many questions that 

had not concerned them before—who they 

were—what they were—where they were.”  

To the men, the forms were nuisances, be

side the point. What the registrants of Peck 

Slip did not realize was that filling  out the 

forms, “ locating”  themselves before the state, 
was the main fact—and their cards were 

symbols of the new terms of citizenship. 

Selective Service created new categories of 

citizens: conscripts, conscientious objectors, 

draft dodgers. As drafted men and their fam

ilies interacted with military administrators, 

they reworked the meanings of American 

citizenship and its relation to our bodies and 

our souls. When the Supreme Court joined 

the debate, it left a remarkably long legacy 
for such a short opinion.3

C o n s c r ip t io n  a n d  C o e r c io n

World War I represented a drastic trans

formation in the power of the federal gov

ernment. By almost any metric, from the 

size of the federal budget to the number of 

federal employees, to the number of soldiers 
in the standing army, government expanded 

dramatically during the war and never went 

back to its prewar size. Before the war, 
the largest federal budget was $762 million. 

After the war, the smallest federal budget 

was $2.8 billion. In 1913, the Sixteenth 

Amendment brought America the income 

tax, and the Seventeenth Amendment estab

lished the direct election of senators. The war 

confirmed this constitutional mind-set and 

accelerated the expansion of federal power. 

During the war, the government began to 

regulate alcohol, first as a temporary wartime 
measure in 1917 and then in the Eighteenth 

Amendment, ratified in 1919. The govern

ment intervened in disputes between business 
and labor. It nationalized the railroads and 

the coal industry. It administered the first IQ 
tests. It instituted daylight savings time. Un

cle Sam was truly everywhere in Americans’ 
lives.4

The Selective Service Act of May 1917 

is a clear example of the dynamic relationship 

between expanding state power and voluntary 

participation during World War I. The idea of 

universal male obligation to military service 

was not unknown, but the draft did not come 

easily to the United States in World War I. 
During the Civil War, both the Union and 

the Confederacy adopted conscription, but 

these notorious systems—marked by violent 

uprisings in the North and widespread deser

tion in the South—sent relatively few men 

into the Civil War armies; only 8% of the 

Union military force came from conscription. 

In 1917, support for the war was broad, 

but opposition to the draft was widespread. 

Facing objections from southern populists 

and northern progressives in his own party, 

President Woodrow Wilson made common
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A

I
F O R U .S .A R M Y

N E A R E S T  R E C R U IT IN G  S T A T IO N

B y  th e  e n d  o f W o r ld  W a r I , th e  W a r D e p a r tm e n t h a d  p r in te d  fo u r m il l io n  c o p ie s  o f J a m e s  M o n tg o m e r y  F la g g 's  

fa m o u s  r e c r u itm e n t p o s te r . H e  s u p p o r te d  th e  w a r  e f fo r t  a s  a n  a r t is t in  m a n y  w a y s , in c lu d in g  o f fe r in g  a  f r e e  p o s te r  

to  a n y o n e  w h o  b o u g h t a  $ 1 ,0 0 0  L ib e r ty  B o n d .

cau s e with Re p u blicans acro s s the ais le to 

p u s h the bill thro u gh Co ngre s s .5

Political debates and bureaucratic con

cerns led to a compromise, the Selective 

Service Act of 1917, which required all 
male citizens of draft age, and aliens who 

had taken out first papers of citizenship, to 

register with local draft boards. Liability to 

registration was universal, but liability to 
service was, in the language of that day 

(and ours), “selective.” A man’s health, his 

engagement in a “useful” war industry, or 
his obligations to dependent family members 

determined whether he would stay home or

end up in uniform. But adopting conscrip

tion and implementing it were two different 

things. Although the draft boards had help 

in the task of identification from the United 
States Census Bureau, local post offices, and 

private insurance companies, the state could 

not locate or identify all those who lived 
under its authority. A generation later, draft 

officials could track a man down through 

his birth certificate, his driver’s license, voter 
registration, passport, or Social Security card. 

In 1917, however, the average American 

man lacked most of these documents; many 

carried none of them at all.
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Vo lu ntar is m thu s p lay e d an im p o rtant 

ro le in the s p ir it o f Se le ctive Se rvice . Cas t
ing the registration process as a volunteer 

“service” to the state—which would do 

the “selecting” based on its principles of 

efficiency—gave the draft an aura of consent. 

Thus we see President Woodrow Wilson’s 

puzzling formulation of the 1917 draft law: 

“ it is in no sense a conscription of the 
unwilling; it is a selection from a nation 

which has volunteered in mass.” 6

Arver v. United States

Some of those unwilling men pursued 
their claims in the nation’s courts. Georgia’s 

Tom Watson, a leading figure in populist 

politics of the previous generation, emerged 

as the most prominent opponent of military 

conscription. In the summer of 1917, Watson 

recruited two men, and $100,000, for a test 

case. Joining in an unlikely alliance with civil  
libertarian and veteran New York litigator 

Harry Weinberger, Watson argued that Selec

tive Service legislation violated the Constitu

tion. First of all, Watson said, it violated the 
Thirteenth Amendment’s prohibition against 

“ involuntary servitude”—an ironic deploy

ment of the Thirteenth Amendment by one of 

Jim Crow’s most ardent supporters. Nor, he 

argued, did the Constitution, which mentions 

a militia but does not speak of conscrip

tion, authorize the raising of armies by such 

means. Weinberger added his own line of rea

soning: by exempting clergymen and divinity 

students from the draft, the Selective Service 

Act had also violated the First Amendment’s 
Establishment Clause separating church and 

state.7

Their arguments went nowhere. On Jan

uary 7, 1918, the U.S. Supreme Court unan

imously upheld the constitutionality of con

scription. Chief Justice Edward D. White 

wrote for the Court in a series of cases 

collected as the Selective Draft Law Cases 

and headed by MLKJIHGFEDCBAA rver v . U n ited Sta tes. He 

located the power of the government to exact

enforced military duty in the “ raise and 

support armies” clause of the Constitution’s 
Article I. Citizenship, the Court ruled, im

plies the “ reciprocal obligation of the citizen 

to render military service in time of need 

and the right to compel it.”  Any other notion, 

asserted Chief Justice White, “challenges the 

existence of all power, for Governmental 

power which has no sanction to it and which 

can only be exercised provided the citizen 

consents is in no substantial sense a power.”  

White thus believed that citizens’ fundamen

tal duties to the state preceded the opinions 
they might have about any one particular pol

icy. Consent followed from citizenship, not 
the other way around. Watson’s Thirteenth 

Amendment claim, White remarked, was 

“ refuted by its mere statement,”  and the “un

soundness” of Weinberger’s religious estab

lishment claim was “ too apparent to require”  

a counterargument. This was justice by asser

tion, but no matter. A rver, while authoritative, 

announced nothing new. Every single court 

that heard a challenge to the draft denied it.8

E n fo r c in g  th e  D r a f t

No matter how forcefully the Court 

spoke in the Selective Draft Law Cases, 

however, opposition to the draft persisted. 

At least as many as 350,000 Americans 

dodged the draft and became—in the slang 

of the period—“slackers.” The response of 

Americans to draft dodging marked a crucial 

moment in the evolution of federal power. 

During the course of the war, thousands of 

letters arrived at Selective Service headquar

ters alleging slackerism on the part of neigh
bors, colleagues, and even family members. 

Edna Shaw of St. Louis, Missouri, wrote 

to draft officials to turn in her friend Otto 

Schaflitzel. “ I wouldn’t say anything about 

it,” she wrote, “only he is so disloyal for 

only being 24 years of age and single. [He 

is] hurting my feelings, when he talks about 

the country, cause I have brothers in service 

and I will almost think ... if  I only had a
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Su ffe r The Consequences
The Government demands that you register for tlie selective draft conscrip

tion, at your voting precinct on the Stii, day of June—1917—unless your 21st, birth
day comes after the nth, day of June, 1917, or unless your 31st, birthday comes be
fore the Gth, day of June, 1917.

This Means You. The United States Government 
Cannot Be Trifled With

If  you. arc within the ages from 21 to 31 as described above and do not regis
ter on the nth day of June, 1917, the Governments Agents will  find you and your 
minimum punishment for not registering will  he one year of hard labor in the United 
States penitentiary, and maybe more.

NO EXCUSE WILL  BE TAKEN
If  you are sick send for the Registrar.
Tf you have to be away register before you go.
For further information call at my office.
Herein Fail Not. at Your Peril, Remember June 5th, 1917.,

This Applies To White and Colored Alike

JOSEPH McLAWHORN
SHERIFF PITT COUNTY

T h e  c o u n ty  s h e r i f f  in  P it t  C o u n ty , N .C ., th r e a te n e d  s ig n if ic a n t p e n a lt ie s  fo r  d r a f t e v a d e r s  in  J u n e  1 9 1 7 . D e s p ite  th e  

S u p r e m e  C o u r t ’s  r u l in g s  in  S e le c t iv e  S e r v ic e  D r a f t L a w  c a s e s , m o r e  th a n  3 5 0 ,0 0 0  A m e r ic a n s  d o d g e d  th e  d r a f t .

gun I would kill  him.” Emma Wolschendorf 

of East Bridgewater, Massachusetts, wrote to 

the draft board in May 1918 asking them 

to draft her husband. “He is not a good 

father to his two little babies, and therefore 
I want our great ‘Uncle Sam’ to take care 

of him.” 9

Some mechanisms of coercion were 

more personal. Parents often accompanied 

children to draft registration centers, where 

they received registration buttons that they 

were asked to wear prominently on their 

lapels. The wartime draft also attached the

nation-state to the bodies of draft-age men in 

the form of draft cards—the first mass state- 

issued identity documents in U.S. history— 

that men were legally bound to carry at 

all times and show upon request. Churches 
read out the names of members of their 

congregations who had registered for the 

draft, a process ostensibly aimed at honoring 

the registrants, but that also acted to ensure 

compliance.
Swamped with requests for investigation 

of draft dodging, the Justice Department’s 

Bureau of Investigation (which would later
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be co m e the FBI) supported a group of 

Chicago activists in the formation of the 

American Protective League in early 1917. 

By the time of the League’s dissolution in 
February 1919, as many as 250,000 men— 

and a small number of women—may have 

served in this secret organization. The APL 
was best known for conducting the so-called 

slacker raids, massive dragnets designed to 

ferret out men who had not registered for the 

draft and therefore were not in possession of 

their draft cards. In the course of three days 
in September 1918, slacker raiders in New 

York City interrogated as many as 500,000 

men and held almost 60,000 in custody. The 

APL reflected the historical transition that 

it participated in: it was a private voluntary 
association with roots in local habits of vigi- 

lantism, but it was also an arm of an emergent 
federal surveillance state that employed mod

ern methods of social control to uphold the 

law. The APL’s methods eventually generated 

press criticism and Congressional debate. On 

the extent of the APL’s authority to enforce 

the draft, the Supreme Court was never asked 

to rule.10

T e s t in g  S in c e r i ty

If  Selective Service registration and its 

enforcement transformed the federal govern

ment’s relationship to the American body, the 

law’s provisions on conscientious objection 

reflected an equally invasive transformation 

of the American soul. The new draft law in

cluded a provision that allowed exemption for 

members of “any well-recognized religious 
sect or organization organized and existing 

May 18, 1917, and whose then existing creed 

or principles forbid its members to participate 
in war in any form.” Nearly 65,000 regis

trants filed initial claims when they filled out 
their draft cards.11

Americans actively opposed draft ex

emptions for conscientious objectors. Their 

methods ranged from scriptural argument in 

the pews of the nation’s churches to physical

harassment in its military prisons. Against 

great odds, objectors earnestly tried to recon

cile the dictates of personal conscience with 
the needs of the state, and after extensive 

lobbying from peace groups and religious 
organizations, military officers and civilian 

legislators ultimately crafted an official pol
icy that recognized the category and found 

a small and fragile place for objectors in the 

American polity. At least on paper.

But once again, the question for a small 

federal government fighting a great war re

mained: How would the policy be enforced? 

The soul was even less amenable to inves

tigation than marriage or employment, and 

Americans demanded tangible measures to 

regulate the invisible consciences of their 

fellow citizens. The War Department em
barked on a campaign of scrutiny, officially  

evaluating the contents of American citizens’ 

minds and hearts. This can be seen most 

clearly in the work of the Board of Inquiry. 

Under the authority of an executive order, 

the War Department established the board 

in June 1918 to “discover and weigh and 

measure the secret motives which actuated 

the objector to resist authority.” Three legal 

heavyweights comprised it: Major Walter G. 

Kellogg of the U.S. Army Judge Advocate 
Corps; progressive judge Julian W. Mack; 

and Harlan Fiske Stone, then the Dean of 

the Columbia Law School. Between June 

1918 and the Armistice that November, the 

three men traveled across the United States 

interrogating 2,294 conscientious objectors 

stationed at the nation’s military camps. 

The board traveled to every major mili 

tary installation where COs had been en

camped, and based on brief interrogations, 

usually no more than a few minutes, fulfilled  
its obligation to fix, with legal authority, 

the “sincerity” of each of the men they 
interviewed.12

Much depended on the board’s decisions: 

Those deemed sincere could be assigned to 

noncombat alternatives such as a farm fur

lough, while the insincere faced the choice of
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do nning a u nifo rm and e m barking fo r France , 
o r awaiting an Arm y court-martial with the 

power to execute the guilty. Board members 

such as Stone subjected the men to interro

gations about scriptural evidence, suggested 

pacifism’s inability to defend mothers and 

sisters from marauding Germans, and offered 

counterarguments linking the war effort to 

Christianity and presenting it as a spiritual 

crusade. One of Stone’s favorite questions 

asked whether objectors had used postage 

stamps since the outbreak of war, convincing 

evidence (in Stone’s mind, anyway) that these 
consciences could bear the benefits of the 

state but not its burdens.

The interrogations did what they were 

implicitly meant to do: reduce the number of 

objectors. Take, for example, the operations 
of the Board of Inquiry at Camp Gordon 

near Atlanta. After the board interviewed 177 

objectors there in June 1918, it persuaded 

72 men to choose noncombatant service; 54 

failed to convince the board of their sincerity 
and were forced to accept any service ordered 

by their commanding officer. Twelve men 

withdrew their objections “or it was found 

by the board that they had misunderstood 

the original questions” and weren’t really 

conscientious objectors in the first place. 

In total, the Board of Inquiry heard 2,294 

cases during its existence, and a majority of 

its subjects either relinquished their claims 
or were deemed insincere.13 Between May 

1917 and November 1918, of the 24 million 

men who registered for the draft, only 3,989 
men pursued their objections after they had 

spent some time at camp—not even two 

hundredths of one percent. In a sense, then, 

Stone’s tests worked. It is highly unlikely 

that among the 3,989 objectors who resisted 

all forms of military service there remained 

anyone whose stance was insincere, but the 

policy’s success came at a cost—namely, that 

numerous citizens with sincere objections to 

organized killing  found it impossible to claim 

a legal right that had been designed precisely 

for them.14

Years after the Armistice, then presiding 

over the Supreme Court, Harlan Fiske Stone 
received a letter from a former CO, who 

wanted to know if  the Chief Justice who had 

ruled against most objectors’ claims had had 

a change of heart. Even as he crafted a more 

durable legacy of civil libertarianism during 

his tenure on the nation’s highest court, 

even as he voted in MLKJIHGFEDCBAW est V irg in ia B oard o f 

E duca tion v . B arnette (1943) to affirm the 

rights of Jehovah’s Witness children not to be 

required to salute the flag or recite the Pledge 

of Allegiance, Stone’s answer was: he hadn’ t. 
“ I believe that inasmuch as I must live in and 

be a part of organized society, the majority 

must rule, and that consequently I must obey 

some laws of which I do not approve, and 

even participate in a war which I may think 

ill  advised,” he wrote. In the later twentieth 

century, as America did battle with totalitar

ian enemies, the toleration of conscientious 

objectors was sometimes lauded as a sign 
of liberalism’s durability. During the Viet

nam War, CO provisions expanded, and the 

Supreme Court generally upheld them. The 
draft itself ended in 1973. But in America’s 

first world war, objectors found little shelter 

in public opinion or the Constitution.15

C a r r ie  B u c k

It is thus clear that the Selective Service 

Act of 1917 shaped the lives of American 

men, whether they fought or not. But how did 

Selective Service affect American women? 
Little in the Selective Service Act applied 

directly to women, but the war’s coercions 

of all its citizens’ bodies laid the ground

work for new understandings of women’s 

relationships to the state in the postwar era. 
And, significantly, the justification for that 

coercion provided by the Supreme Court in 

A rver v. U n ited Sta tes would reappear in 

some surprising places.
In the 1929 case U n ited Sta tes v . 

Schw im m er, the Supreme Court ruled that 

a pacifist woman who said she would not



3 0 2ONMLKJIHGFEDCBAJ O U R N A L  O F  S U P R E M E  C O U R T  H IS T O R Y

B e tw e e n  J u n e  1 9 1 8  a n d  th e  A r m is t ic e  th a t  N o v e m b e r , C o lu m b ia  S c h o o l L a w  D e a n  H a r la n  F is k e  S to n e  (p ic tu r e d ) , 

M a jo r  W a lte r  K e llo g g  o f  th e  U .S . A r m y  J u d g e  A d v o c a te  C o r p s , a n d  J u d g e  J u l ia n  M a c k  t r a v e le d  a c r o s s  th e  U n ite d  

S ta te s  in te r r o g a t in g  2 ,2 9 4  c o n s c ie n t io u s  o b je c to r s  s ta t io n e d  a t th e  n a t io n 's  m il i ta r y  c a m p s  to  d e te r m in e  th e ir  

s in c e r i ty .utsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

be ar arm s to de fe nd the Unite d State s s ho u ld 

be de nie d natu ralizatio n as a citize n. Ro s ika 

Schwim m e r was a fifty-two-year-old Hun

garian citizen who supported progressive, 

feminist, and pacifist causes. In 1921 she fled 

political persecution in Hungary and moved 
permanently to the United States. In Septem

ber 1926, not as a test case but because she 

believed it would help her support her family,

she applied for naturalization. Statutes at the 

time required that applicants be “attached 

to the principles of the Constitution” and 

take an oath to defend the United States 

“against all enemies, foreign and domestic.”  
Asked on a form if she were “willing to 

take up arms in defense of this country,”  
Schwimmer wrote that “ I would not take 

up arms personally.” Federal officials, likely
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lo bbie d by the Wo m e n’s Au xiliary o f the 

Am e rican Le gio n, de nie d he r natu ralizatio n 

p e titio n. A s e rie s o f cas e s bro u ght Ro s ika 

Schwim m e r be fo re the U.S. Su p re m e Co u rt 
in Ap ril 1929.16

Ruling for the Court that May, Jus
tice Pierce Butler insisted that Schwim- 

mer’s refusal to take up arms disqualified 

her for citizenship. “That it is the duty of 

citizens by force of arms to defend our 

government against all enemies whenever 

necessity arises is a fundamental principle 
of the Constitution,” he announced, and he 

cited MLKJIHGFEDCBAA rver v . U n ited Sta tes to support his 

views. Butler deemed irrelevant the fact that 

Schwimmer, a 52-year-old woman, was un

likely to be included in any military force. 

It was the principle that mattered. Rosika 
Schwimmer lived for the next twenty years 

in New York City as a resident alien. So 

did Marie Bland, a Canadian nurse whose 

petition for naturalization was struck down 

two years later. Relying on Schw im m er and 

A rver as precedents, the Court ruled that 

Bland’s religious pacifism also made her 

ineligible for citizenship, despite the fact 

that she had actually served as a volunteer 
nurse for American soldiers in France during 

World War I.17

A more indirect—and deeply 
disturbing—appearance of A rver came 

in B uck v. B ell, a 1927 ruling by the Supreme 

Court upholding the provisions of a Virginia 

statute that authorized the sterilization of 
teenager Carrie Buck, then a patient at the 

State Colony for Epileptics and the Feeble 

Minded. The opinion is notorious for a 

remark by Justice Oliver Wendell Holmes, 

Jr. Reflecting upon the fact that Carrie 

Buck was purported to be the daughter of a 

“ feebleminded” woman and the mother of 
another, Holmes opined cruelly that “ three 
generations of imbeciles are enough.” 18

State sterilization laws such as Virginia’s 

were relatively new, and some had been 

extended as part of wartime regulation of 

sex work around military camps—a fed

eral power authorized by Section 13 of the 

Selective Service Act and upheld by the 

Supreme Court in the forgotten 1919 case 

of M cK in ley v . U n ited Sta tes, which cited as 
its primary authority A rver v . U n ited Sta tes. 

During the war, women suspected of prostitu

tion were disproportionately young, working- 

class, immigrants, or women of color, often 

guilty of little more than enjoying public 

amusements or appearing in public in the 
company of a uniformed serviceman. The 

women soon found themselves detained, in

terned, and forced to submit to medical exam
ination, at times without legal authority. At 

best, women were quickly released; others, 

particularly those with sexually transmitted 

diseases, languished indefinitely in hospitals 
and prisons, in makeshift detention centers, 

or workhouses—some behind barbed wire— 

where they performed manual labor under the 

watchful eye of armed guards.19

Suspected prostitutes were subjected 

to psychological examinations, and women 
found to be “ feebleminded” were regularly 

turned over to institutions without their con

sent and with no formal hearing. Further 
complicating matters, between 1910 and 

1917, sixteen states passed laws authorizing 

the sterilization of the feebleminded, and 

some of the presumptive prostitutes were 
sterilized. It is unclear how many women 

faced the strong arms of the law, of medicine, 

and of the nation’s moral vigilance groups 

during the war. Official documents from 

the period report as few as 15,000 women 

arrested as prostitutes, but the number may 

be closer to 30,000 in federal facilities alone, 

excluding an even greater number who en

countered local laws and organizations but 
were never formally arrested. It was, as 

Army Lieutenant George Anderson boasted, 

“a united and coherent front... for the drastic 

suppression of the offence.” 20

Arguing on behalf of Carrie Buck 

before the Supreme Court in May 1927, 

attorney I.R Whitehead urged the Court to 

recognize that the Virginia law “violates her
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constitutional right of bodily integrity and is 

therefore repugnant to the due process clause 
of the Fourteenth Amendment.” Handing 

down the Court’s opinion just ten days later, 

Justice Holmes disagreed. “The rights of the 

patient,” he concluded, “are most carefully 

considered.” In 2018, the United States 

marked the centennial of the end of World 
War I with small-town parades, statewide 

ceremonies, and an official service at Wash

ington’s National Cathedral. But the war 
was not memorialized in the Charlottesville,

Virginia, cemetery, where Carrie Buck’s 

small gravestone stands as a silent—and 

surprising—memorial to America’s first 

world war. The passage in MLKJIHGFEDCBAB uck v . B ell 

to which we must attend is not Holmes’s 

remark about the “ imbeciles,” which was 

a trademark Holmesian epigram, but a 

distraction—an offhanded comment inconse

quential to his argument. Rather, we should 

examine the analogy in Holmes’s opinion 
that actually structured his thought. The 

involuntary sterilization of a feebleminded
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wo m an, he claim e d, was le gally analo go u s 

to the no ble s acrifice s o f a citizen-soldier. 

“We have seen more than once,” Holmes 

wrote, “ that the public welfare may call upon 

the best citizens for their lives. It would be 
strange if  it could not call upon those who 

already sap the strength of the State for these 

lesser sacrifices.” In his sweeping opinion, 

Justice Holmes cited no authority for this 

claim. Had he wished to, there was one close 
at hand: MLKJIHGFEDCBAA rver v . U n ited Sta tes.21
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Fe w cas e s are s im u ltane o u s ly as we ll 
kno wn and as m is u nde rs to o d as MLKJIHGFEDCBAC lay v . 

U n ited Sta tes (1971), the Supreme Court 

decision that overturned boxing legend 
Muhammad Ali ’s conviction for draft 

evasion.1 Even many of those who remember 

the case erroneously believe that Ali  served 

time for his beliefs.2 Other observers have 

described C lay as a landmark in the history 

of religious freedom, although the Court’s 

per cu r iam decision had little to say on that 

issue.3 Moreover, the case broke relatively 

little new ground in the law of conscientious 

objection, even though it is probably the 

best-known conscientious objection case in 
Supreme Court history; indeed, the Court 

never actually held that Ali was a consci

entious objector.4 As an exemplar of the 

premise that personal belief is illegible to the 

machinery of the legal system, however, 

the case is virtually without parallel.

The whole investigative apparatus of the 

modern American state was brought to bear

on the interrogation and interpretation of 

Ali ’s beliefs after he claimed that, as an 
adherent and minister of the Nation of Islam, 

he could not serve in the military. Often 
labeled the world’s most famous man in his 

prime, Ali  never lived a private life.5 As his 

pleas progressed through the Selective Ser

vice System and the federal courts, however, 

the scrutiny accompanying his every word 
and deed increased. The Federal Bureau of 

Investigation (FBI), for example, conducted 

a remarkably detailed investigation into his 

background, interviewing his family, busi

ness partners, ex-wife, neighbors, and even 
high school teachers.6 Recently declassified 

documents suggest the FBI also employed 

informants within the Nation of Islam who 
reported, in te r a lia , on Ali ’s activities with 

the group.7

Nevertheless, what strikes one who pores 

over the thousands of pages of Ali ’s court 

records is the extent to which the objective 

reality of his subjective beliefs remains ut

terly inscrutable for all that scrutiny. This 

is not simply a byproduct of the hesitancy
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to dig into religious convictions that federal 

courts espoused both before and since MLKJIHGFEDCBAC lay? 

Indeed, as Jeremey Kessler has shown, con

scientious objection stood as an exception 

to that general trend. In the draft context, 
many saw greater bureaucratic attention to 

individual belief as a bulwark of religious 

conscience.9 Instead, Ali ’s case exemplifies 
the breakdown of that vision and the broader 

failure of attempts to fashion the adminis
trative state into a guardian of individual 

freedom in mid-century America.

A li ’s  C o n v e rs io n

Ali was born in Louisville, Kentucky, 

in 1942. His parents named him Cassius 

Marcellus Clay, Jr., and raised him in the 
Baptist tradition.10 It seems likely that he 

was first exposed to the Nation of Islam 

in or around 1959. Over the course of the 

early 1960s, he attended events at mosques, 
but it is hard to say when he became a 

regular devotee.11 Witnesses questioned as 
part of the FBI inquiry into Ali ’s conscien

tious objector status placed his conversion in 

every year from 1959 to 1964.12 Although 

Ali ’s brother Rahman (nee Rudolph) also 

converted, the rest of his family seems to 

have disdained Islam, and Ali  appears to have 

kept his religious views to himself initially, at 

least in part because he feared their revelation 
would adversely affect his career.13

Shortly after scraping through high 

school, Ali  won gold at the 1960 Olympics 
in Rome.14 He subsequently turned profes

sional and worked his way up the ranks 
until he astounded critics by defeating heavily 

favored champion Sonny Liston in 1964.15 

The young boxer’s growing reputation in the 

ring was eclipsed only by his ebullient and 

self-aggrandizing public persona. Ali  had a 

quick wit and a knack for playing both the 
heel and the clown. He also covered doubts 

and uncomfortable truths with boasts.16 The 

champion’s tendency to fudge facts in this 

way makes it difficult to gauge the accuracy

of claims he later made about his religious 

conversion.17 The swirl of controversy that 

followed him throughout the 1960s makes 
that task even harder.

Although he eventually became a na

tional hero, Ali was, for a time, deeply 

unpopular with a breed of sports fan un

accustomed to a black athlete eager to tell 
anyone within earshot just how “great” and 
how “pretty”  he was.18 His association with a 

religious order mired by allegations of racial 
hatred and criminality damaged his public 

image for an even broader cross section of 

the public.19 Prominent sports writer Jimmy 

Cannon went so far as to claim that Ali  had 

embraced a “more pernicious hate symbol 

than [German champion Max] Schmeling 

and Nazism.” 20 Ali  became a national pariah 

in 1966 when, on finding his draft status 

had been reclassified such that he was now 
eligible for immediate induction, he pro

nounced that he had “no quarrel with them 
Viet Cong.” 21 Coming at a time before many 

public figures had spoken against the war, 

Ali ’s statements ignited a blaze of negative 

public sentiment.22 His lawyers later claimed, 

with some plausibility, that this unpopularity 

clouded the administrative decision-making 

process as Selective Service System officials 

received piles of mail demanding that they 

deny Ali  objector status.23

A li a n d  th e  S e le c t iv e  S e rv ic e  S y s te m

As required by law, Ali  had registered for 

the draft when he turned eighteen in I960.24 
With American involvement in Vietnam then 

still in its infancy, he seems to have given 

little thought to the prospect of being in

ducted. Low scores on a military aptitude 

test meant that Ali  was initially classified I- 

Y, a designation that rendered him unlikely 

to be called up for military service. As 

American involvement in the war intensified 

and the demand for troops grew, however, 

the military lowered its test standards and Ali  
was reclassified I-A  on February 18, 1966.25
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As his infamous “Viet Cong” remark 

suggested, Ali  had no intention of joining the 

army. On February 28, 1966, he filed a form 

with his local draft board indicating for the 
first time that he would claim conscientious 

objector status.26 In subsequent letters to 

the board, Ali  articulated multiple arguments 

against his induction, including financial and 

family hardship.27 The Department of Justice 

(DOJ) subsequently placed significant weight 

on these alternative justifications, arguing 

they showed that Ali ’s beliefs were insincere 

or, at the very least, that his religious objec

tions were ancillary to his desire to maintain 

a lucrative boxing career.28

These arguments played into a concep

tion of conscientious objection that dogged 
Ali ’s case: that to be sincere, an objection 

had to be an all-consuming and exclusive 

belief. This concept was nowhere contained

in either the U.S. Code or the U.S. R e p o r ts , 
but it suffused both the public and legal 

dialogue about the case in a way seldom 
seen in other types of cases employing 

multiple alternative defenses or legal argu

ments. There is no inherent contradiction, 

for example, in claiming that joining the 

military would cause financial hardship MLKJIHGFEDCBAand 

violate one’s religious beliefs. Yet lawyers 

and judges routinely insinuated that the in

troduction of mammon into the conversation 

cast doubt on Ali ’s sincerity. This attitude 

also seems to have flown in the face of 

Supreme Court precedent, which held that 

an objector’s secular criticisms of war did 

not negate his religious ones, although it 
seems to have been in keeping with the more 

widespread culture of skepticism toward any 

but the most pious forms of conscientious 
objection.29
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Draft legislation placed most determi

nations of sincerity in the hands of local 

boards like the one Ali  faced in Louisville. 

These boards were composed of laypeople 

recommended by governors and notionally 
appointed by the President. Should Ali fail 

to convince the board, he could appeal to a 
board of appeal, which would rule based on 

a hearing conducted by a lawyer or judge, 

an investigation report compiled by the FBI, 

and a legal recommendation from the DOJ. If  

the board members disagreed or the Director 

of the Selective Service System intervened, 

the National Selective Service Appeal Board 

(also known as the “Presidential Board” ) 

could hear a final appeal.30

To facilitate the rapid induction of hun

dreds of thousands of men, Congress ex

cluded the draft bureaucracy from the sort 
of judicial review applied to decisions of 
other federal agencies.31 There were only two 

routes open to most inductees seeking judi

cial review: (1) submit to induction and peti
tion for a writ of habeas corpus or (2) refuse 

induction and face a criminal trial. Even 

when an objector came before a federal court, 

however, judges could only reverse draft 

board determinations unsupported by any 

“basis in fact,”  a standard of review courts of
ten called “ the narrowest known to the law.” 32 

Given the inherently ambiguous and abstract 

nature of the beliefs implicated in consci

entious objection claims, it was rare that 

government lawyers could fail to find a single 
fact supporting a denial of objector status.

In an attempt to circumvent this process, 

Ali ’s attorneys launched a series of federal 

lawsuits in Kentucky and Texas that existed 

in parallel with his administrative proceed

ings in the Selective Service System.33 These 

suits challenged the validity of the draft 
system itself, arguing that the selection pro

cess for draft boards systematically excluded 

blacks.34 There was little question that the 

draft process involved few black decision
makers and tended to produce kinder re

sults for whites. Even so, these suits were

uniformly dismissed on procedural grounds, 

primarily because Ali  had not exhausted his 

remedies in the Selective Service System or 

the criminal courts.35

Ali fared no better with the draft bu

reaucracy. The Louisville board rejected his 

initial request for a conscientious objector ex
emption, and he appealed.36 At the next stage 

in the administrative proceedings, retired 

Kentucky state court judge Lawrence Grau- 

man conducted a hearing using the FBI’s de

tailed background report, Ali ’s live testimony, 

and evidence from witnesses Ali adduced 

to explain the Nation of Islam’s attitudes to 

war.37 Like virtually everyone the FBI had 

questioned, Judge Grauman concluded that 

Ali ’s pacifism was sincere, and he recom

mended that the board of appeal grant Ali ’s 
request for conscientious objector status.38

T h e  D O J  O p in io n  L e t te r

Nonetheless, the DOJ’s opinion letter 
recommended that the board reject Ali ’s 

appeal, arguing that he failed all three of 

the conscientious objector criteria. While 

he acknowledged that many witnesses had 

attested to Ali ’s sincerity, T. Oscar Smith, the 

Chief of the DOJ’s Conscientious-Objector 

Section, emphasized the more ambiguous 

elements of those statements. For example, 

an attorney for the group of businesspeople 

sponsoring Ali ’s boxing exploits stated that 

Ali  was as sincere “ to the extent [he] could 
be sincere in a belief^,]” noting that Ali  

was prone to changing his mind. In view 

of Ali ’s capriciousness, the attorney stated 

that he “would not be surprised ‘ if  a year 

from now [Ali]  becomes disenchanted with 

the Muslims and voluntarily joins the United 
States Marines.’ ” 39 These ambiguities were 

reinforced, in Smith’s view, by Ali ’s failure 

to assert his religious objections until his 
induction became imminent.40

The letter’s reliance on the timing of 

Ali ’s objections was probably a stretch, 

however. Late-in-the-day conversions were



A L P S  L E G A L  F IG H T  A G A IN S T  T H E  V IE T N A M  D R A F T ONMLKJIHGFEDCBA3 1 1utsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

not uncommon in draft cases and sometimes 

posed difficulties for decision-makers. 

Although judicial precedents suggested that 

boards could MLKJIHGFEDCBAconsider the timing of claims 

in assessing sincerity, there was no rule 

ba rr ing delayed claims in the way the letter 

intimated. Smith incorrectly asserted that “a 

registrant has not shown overt manifestations 

sufficient to establish his subjective belief 

where ... his conscientious-objector claim 

was not asserted until military service 

became imminent.” To the contrary, several 

judicial decisions both before and after 
C lay referenced the nick-of-time biblical 

conversion of Paul the Apostle on the road 

to Damascus in stressing that late objections 

did not preclude a finding of sincerity.41

On the religious belief and training com

ponent of Ali ’s claim, Smith attempted to 

parse the religious, racial, and political tenets 

of the Nation of Islam’s teachings to make 

the case that “ insofar as [Ali ’s objections] are 

based upon the teachings of the Nation of 
Islam, [they] rest on grounds which primarily 

are political and racial.” 42 The Nation’s status 
as a religion was complex, as it blended 

elements of political and racial theory with 
Islam and premillennial eschatology.43 And 

the DOJ’s view of the Nation, while it was 

contested, was mainstream in the 1960s. In 

1964, for example, the Court of Appeals for 

the Second Circuit ruled that, despite pos

sessing “some characteristics of a religious 

sect[,]” the Nation was primarily a political 

organization. On that ground, the Second 

Circuit questioned the view that the Nation’s 

adherents should be “ treated in the same way 

as are Catholics, Protestants and Jews.” 44

Despite this wariness of the Nation’s 

religious bona tides in legal circles, however, 

the Warren Court’s capacious interpretation 

of “ religious belief” in draft cases should 

have militated strongly in Ali ’s favor. In 
U n ited Sta tes v. Seeger (1965), the Court 

had held that seemingly secular beliefs that 

“occupie[d] a place in the life of its possessor 

parallel to that filled by the orthodox belief

in God”  were sufficient to meet the statutory 

requirements for religiosity.45 The Court had 

reached this interpretation to avoid possible 
First and Fourteenth Amendment claims that 

the law discriminated against nonbelievers.46 

It was hard to argue that Ali ’s devotion to 

the Nation failed this standard even if  one 

accepted the view that the group’s tenets 

fused religion and politics in unusual ways. 

Ali  was a frequent participant in events at 
mosques, a regular speaker at Nation events, 

and appears to have divorced his first wife 

in large part because she was unwilling to 

devote herself to the Nation.47
The letter’s final claim was that Ali  did 

not object to all military conflict, but only to 

fighting on the side of the white-dominated 

American government or, at most, for non- 

Muslims.48 This position was more difficult  

to gainsay. As Justice William O. Douglas 

would later point out, although it was the 
draftee’s individual beliefs that counted, Ali  

was affiliated with a global Islamic tradi

tion that propounded a complex, but long
standing, doctrine of holy war.49 And the 

Nation’s more specific teachings rejected the 

notion of fighting for one’s oppressors more 
than the concept of war itself.50

Smith’s legal opinion letter emphasized 

Ali ’s testimony that he would join a war if  

Elijah Muhammad instructed him to do so on 

Allah’s authority.51 As Justice John Marshall 

Harlan later concluded, this language likely 

invoked religious wars akin to those contem

plated by otherwise pacifist sects. Nonethe

less, Ali did occasionally countenance the 

possibility that he would fight in a war 

furthering secular causes that he considered 

just. Shortly before he was charged with draft 
evasion, for instance, he claimed that, “ [i]f  

I thought my joining the war and possibly 

dying would bring peace, freedom, justice 

and equality to 21 million so-called Negroes, 

they would not have to draft me. I would 

join tomorrow.” 52 Off-the-cuff, hypothetical 

remarks like these might not necessarily 

have foreclosed Ali ’s conscientious objector
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claims. Even so, they clouded the evidence 

of Ali ’s pacifism to an extent that it is at least 

plausible that the Supreme Court might have 

upheld Ali ’s conviction had the DOJ relied 

solely on selectivity.

For the time being, however, there was 

little sign that Ali ’s draft eligibility faced 

any chance of reversal. Apparently acting 
on the DOJ’s recommendation, the board of 
appeal upheld Ali ’s classification. Although 

the board’s decision was unanimous, Lieu

tenant General Lewis Hershey, the Director 

of the Selective Service System, initiated an 

appeal to the Presidential Board, which again 
upheld Ali ’s eligibility.53 It is not entirely 

clear why Hershey appealed the decision, but 

it is plausible that he was keen to maintain 

an appearance of fairness in the induction 

of the nation’s most high-profile draftee.54 

As Ali ’s setbacks began to pile up, he in

creasingly despaired of the chances that the 
government would recognize his objections. 

“ [Wje’re over there so that the people of 

Vietnam can be free[,]” he claimed, “ [b]ut 
I ’m here in America and I ’m being punished 

for upholding my beliefs.” 55

To vindicate those beliefs in the courts, 

Ali  would now have either to accept induction 

and petition for a writ of habeas corpus 

releasing him from the military or else refuse 

to join entirely and risk prosecution. On 

April 28, 1967, he chose the latter path 

by declining induction at a draft center in 

Houston (where he had relocated during the 
draft proceedings).56 Moments after receiv

ing news that Ali had formally refused to 
enter the military, the New York Athletic 
Commission, a powerful regulatory body in 

the boxing world, suspended Ali ’s boxing 

license.57 Other licensing organizations soon 

followed suit, making it virtually impossible 

for Ali  to box in the United States. On May 8, 

1967, a federal grand jury in the U.S. District 

Court for the Southern District of Texas in
dicted Ali  for failure to submit to induction.58

Ali ’s legal team for the trial was led, 
as it had been throughout much of the

administrative process, by Hayden Covington 

and Quinnan Hodges. A Texas attorney, 

Hodges served as Covington’s local counsel 

and provided assistance at several phases of 

the case. Himself originally from Texas, but 

long since based in New York, Covington 

had been general counsel to the Watch Tower 

Tract and Bible Group, the primary national 
organization of Jehovah’s Witnesses, for 

more than two decades. Although he had won 

several landmark Supreme Court victories 

for the Witnesses, who frequently claimed 

objector status, in the 1940s and 1950s, Cov

ington had fallen out with the sect’s hierarchy 
and been “disfellowshipped”  in 1963.59

At trial, Covington opted not to empha

size the potential weaknesses in the DOJ’s 

legal recommendations, primarily relying on 

other defenses including arguments that Ali  

should be classified as a religious minister 
and that the draft process itself was unfair.60 

Covington likely should have been aware 

that the DOJ’s recommendations offered a 
real opportunity to attack Ali ’s classification, 

however. Several years earlier, he had suc

cessfully argued an analogous case, MLKJIHGFEDCBAS icu re lla 

v. U n ited Sta tes (1955), in which the Supreme 

Court reversed the conviction of a consci

entious objector because of a flawed DOJ 
recommendation.61 Importantly, in S icu re lla 

the Court had held that erroneous advice 

on any element of a conscientious objector 

claim required reversal of a draft evasion 

conviction even if the board might have 

decided the case on other, valid grounds. The 

Court reasoned that, because boards did not 
produce written opinions stating the rationale 

for their decisions, it was impossible to tell 

whether an objector’s claim had been denied 

on proper or improper grounds.62

Ali ’s trial began on June 19, 1967, and 

lasted less than two days. The prosecution 

case was straightforward: Ali was draft- 

eligible and he refused to be drafted. After 

District Judge Joe Ingraham restricted his 
ability to introduce evidence on the racial 

disparities in the draft system, Covington
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attempted to establish that the government 

had rushed through the classification process 

and could not possibly have considered 

the thousands of pages of documents in 

the file in the time taken to decide Ali ’s 

initial classification and subsequent appeals. 

He also sought, without much success, to 
establish that the boards had been influenced 

by a host of negative press clippings and 

correspondence that was included in Ali ’s 

draft record.63

The court then heard protracted argu

ment from Covington, Hodges, and District 

Attorney Morton Susman as to whether there 

was a basis in fact for Ali ’s draft classi

fication. At this stage, Covington arguably 

missed a chance to drive home the flaws in 
the DOJ’s legal assessment of Ali ’s sincerity 

and religious beliefs, as again he focused on 

other arguments. Judge Ingraham ruled that 

there had been an adequate basis in fact for 

denying Ali ’s conscientious objector claims, 

based largely on the timing of those claims. 
This logic was akin to that employed by the 

recommendation letter itself: the timing of 

Ali ’s conscientious objection was too con

venient to be credible. At the very least, 

the judge reasoned, it provided MLKJIHGFEDCBAsom e basis 
for the board’s determination, and the court 

could not go beyond that baseline assessment 

to evaluate whether the board had in fact 
reached the “correct”  result.

Judge Ingraham’s logic on that point was 

conventional, even though it was ultimately 

overruled, and the trial itself was so straight

forward that one could scarcely fault the 

judge’s impartiality before the jury. Neverthe

less, his language outside the presence of the 

jury occasionally suggested that Ingraham 

had little love for Ali  or the positions he rep

resented. Indeed, at a few points, Ingraham 
let slip statements that today would likely 

give rise to accusations of racial bias. He 
lamented, for instance, that the manner of 
address for older black men had changed over 

the years, referred to Mexican immigrants

as “wetbacks,”  and feigned ignorance of the 

meaning of the word “discrimination.” 64

With the basis-in-fact question resolved, 

there was little surprise when the jury re

turned a guilty verdict in approximately 
twenty minutes.65 Judge Ingraham sentenced 

Ali to the maximum penalty of five years 

in prison and a $10,000 fine. In setting the 

sentence, the judge noted that the case would 

almost certainly be appealed and that, even 

if  the appeal was unsuccessful, the sentence 

could be subject to reduction. The judge 

indicated that if  he showed Ali  clemency in 

the initial sentence and that sentence was 
subsequently reduced, it could produce an 

unduly liberal result. Although there were 

several other examples of judges imposing 
the maximum sentence on draft evaders, it 

appears that Ali ’s punishment was unusually 
severe. Covington claimed that the average 

sentence was eighteen months, and even 

Susman indicated he would not oppose a 
lighter sentence. Importantly, however, the 

judge permitted Ali  to remain free on bail 

during his appeal, which meant that he stayed 
out of prison.66

Ali ’s freedom was limited in other 

important ways by the verdict, however. 
Shortly after the trial, he filed a motion 
requesting permission to leave the country 

for a boxing match in Japan. While Ali  had 

not testified during his trial, he took the 

stand in support of this motion. Although 

Ali  assured the court he would not flee once 

abroad, Susman used the opportunity to 

paint him as a disloyal citizen who would 

likely stay abroad if permitted to leave. 

The prosecutor launched a series of pointed 

questions about Ali ’s participation in a peace 

rally in California, for instance, suggesting 

that he had encouraged other young people 

to follow his example in evading military 
service. Although Ali insisted that, for all 

his criticisms of the war, he remained a loyal 
American, Judge Ingraham denied his motion 

and ordered him to turn in his passport.67
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Since Ali  could neither fight abroad nor at 

home, this ruling seemed to spell the end of 

his professional boxing career.

In i t ia l A p p e a l

When Ali appealed his conviction to 

the Court of Appeals for the Fifth Circuit, 

he did so without Covington’s assistance. It 

appears the two fell out shortly after the trial, 
and Hodges took charge of the hearing on 

Ali ’s travel request. Covington subsequently 

sued Ali for $284,615 in fees he claimed 
Ali had failed to pay him.68 Though the 

grounds for this disagreement were unclear 

and Ali  subsequently expressed his gratitude 

for Covington’s work, the attorney’s legal 

strategy had not borne much success to that 

point, and even Judge Ingraham had seemed 

unimpressed with several of the arguments at 

trial.
Ali ’s new legal team was led by civil  

rights lawyers Charles Morgan, Jr., and 

Chauncey Eskridge. Morgan had built a 
sterling reputation as an advocate capable 
of ruffling feathers in his native south. His 

most famous victory came in the seminal 

voting rights case of MLKJIHGFEDCBAR eyno lds v. S im s (1964), 

in which the Supreme Court established 

the “one person, one vote” standard for 

electoral apportionment, enhancing the effi

cacy of urban and African-American votes 

in many previously gerrymandered areas of 

the country.69 Eskridge, who had previously 

worked with Ali  on other legal matters, was 

among the nation’s best-known black lawyers 

and had represented the Southern Christian 

Leadership Conference, an important civil  
rights organization, along with its founding 

president, Martin Luther King.70

Morgan and Eskridge focused much of 
their attention on attacks on the fairness 

of the trial and administrative procedures. 

Although they also argued that Ali was 

entitled to conscientious objector status, the 

court appears to have given little credence 

to this argument. Judge Robert Ainsworth,

Jr.’s opinion for the unanimous Fifth Circuit 

three-judge panel relied on the evidence pre
sented in the DOJ letter to hold there was an 

adequate basis in fact for the finding that Ali ’s 

beliefs were not “ truly held[.]” The court 

of appeals did not, however, delve further 

into the adequacy of Smith’s reasoning, but 

simply stated that “ the threshold question of 

sincerity” was one for the draft bureaucracy, 

rather than the courts.71

Although Ali  and his lawyers had failed 

to persuade the court, by the time the Fifth 
Circuit issued its opinion in 1968, the nation 

was gradually beginning to reevaluate both 

the war in Vietnam and the value of objec

tions like Ali ’s. When Ali  decried American 
intervention in Vietnam in 1966, he spoke 

for a small minority of the public. At that 

time, most Americans continued to credit 

the Johnson Administration’s argument that 

the war was essential to stem the spread of 

Communism in Asia.72 Indeed, this attitude 

briefly entered Ali ’s case when Susman ex

pressed disbelief that Ali did not consider 
the Vietnam War a defensive war against 

Communism.73 As the death toll began to 

mount and news from the front became 
increasingly negative, however, many Ameri

cans soured on the war. Protests on university 

campuses and city streets across the nation 
spread a growing sense of dissatisfaction 

with the war that was not mollified by the 

election of Richard Nixon. Although Nixon 

announced that he had a plan to end the 

war quickly, it continued to drag on as the 

decade came to a close, leading an increasing 

number of Americans to question the war’s 

purpose and the legitimacy of the draft.74 As 

Ali ’s case moved its way up and down the 
judicial system during the appeals process, 

it did so against a backdrop of changing 

attitudes about his claims.

R e m a n d  a n d  S e c o n d  A p p e a l

Even so, the Supreme Court might not 

have taken Ali ’s initial appeal from the Fifth
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Circuit’s decision. The case was saved when 

the DOJ revealed, while the Supreme Court 

appeal was pending in 1969, that the FBI had 

engaged in a series of illegal wiretaps that 
might have affected several cases then before 

the Court, including Ali ’s.75 The Court then 

remanded the case to the trial court for a 

hearing as to whether the wiretaps had tainted 

Ali ’s conviction.76

On remand in the District Court, Judge 

Ingraham again presided. Although he made 

no explicit mention of the gravity of the 

government’s actions, he seems to have taken 

the surveillance issue, with its corresponding 

risk of reversal, very seriously; indeed, the 

hearing on remand lasted considerably longer 
than the initial trial. At issue were five wire

tapped conversations involving Ali,  including 

two conversations with Elijah Muhammad

and a conversation between Ali  and the now- 

deceased King, with both Muhammad and 

King having been the subjects of sustained 

surveillance efforts.77 The government ar

gued that one of the five messages had been 

authorized by the Attorney General for the 

purpose of foreign intelligence surveillance 

and that its contents should not be divulged to 

the defense for security reasons.78 Each of the 

other conversations was recorded only in the 

form of a brief memorandum summarizing 
the content of the conversation.79

Ali ’s attorneys argued that the revelation 

of these conversations warranted substantial 
investigation into any other surveillance in

volving Ali  and whether the contents of the 

eavesdropped conversations had tainted the 

FBI’s and Justice Department’s handling of 
Ali ’s draft case.80 Judge Ingraham, however,
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denied both these claims, citing concerns 

that Ali ’s lawyers were attempting to use 

the litigation process to create a fishing ex
pedition into government practices.81 Judge 

Ingraham did, however, rule that Ali ’s at

torneys were entitled to view the contents 

of the four domestic conversations and to 

question the FBI agents involved in the 

surveillance. He also permitted the lawyers to 

question the attorneys who contributed to the 

DO J’s recommendation letter to the board of 

appeal.82
This testimony, the judge ruled, estab

lished that the conversations formed no part 

of the determination of Ali ’s draft case.83 

Moreover, he reasoned that the content of the 

conversations themselves was so innocuous 

that it could have had no meaningful impact 

even if  the information had been disclosed 

to the Justice Department lawyers.84 For 

instance, in his conversation with King, Ali  

apparently warned the civil rights icon to

“watch out for them whities.” 85 Ali ’s lawyers 

argued that this use of a pejorative racial term 

could have informed the DOJ’s conclusion 

that Ali ’s objections to the draft were primar

ily predicated on racial and political, rather 

than on religious, grounds. Judge Ingraham, 

however, reasoned that:

The common slang reference was 

not within a context which could 

have had any bearing on the defen

dant’s beliefs. A Negro not a mem
ber of the Nation of Islam would 

be as likely to say the same thing.
In addition, if  it had been in such 

a context, and it could be construed 

to be even viciously derogatory, ... 

there was ample evidence from an 

independent origin before the De

partment to conclude that the Mus
lim religion holds the white race in 

contempt.86
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Finally, Judge Ingraham ruled that the 

defense was not entitled to disclosure of the 

fifth conversation on the grounds that its 

secrecy was in the national interest. After re

viewing the conversation MLKJIHGFEDCBAin  cam era , however, 

the judge ruled that its contents were unlikely 
to have prejudiced the government’s handling 

of Ali ’s draft case.87 To whom Ali  was talking 

and what they discussed remain unclear.
After a second appeal to the Fifth Circuit 

failed, Ali again found himself before the 
Supreme Court in the 1970-1971 term.88 

Though his distinct lack of success at every 

prior phase of the case might not have 

augured well for his chances in this final ap

peal, several developments inside and outside 

the courtroom may have given the former 

champion cause for cautious optimism by 

the early 1970s. Arguments that conscription 

unfairly discriminated against racial minori

ties and poor whites further undermined the 
legitimacy of the system in the eyes of an 

increasing number of Americans. As a conse
quence, views on the fairness of both the war 

and the draft that had once seemed radical 

had become increasingly commonplace. In a 

special message to Congress in 1970, for ex

ample, even President Nixon acknowledged 

that “ [w]e all know the unfairness of the 
present systemf.]” 89 Against this backdrop, 

many began to see Ali ’s lengthy opposition 

to mandatory military service as a principled 

stand against an arbitrary system rather than 

an act of petulance or cowardice.
Ali  channeled this changing mood effec

tively. He arguably made an attractive symbol 
for the antiwar movement, as his race and 

manifest masculinity helped to counter the 

stereotype of the effete, privileged, white ob

jector. He turned this quality, along with his 

personal charm and passion for conscientious 

objection, into a second career, touring the 

nation’s universities to give a popular series 
of speeches about his draft resistance.90 This, 

in turn, led to renewed invitations to appear 

on mainstream television shows for inter

views and self-parodying acting cameos. He

endorsed a fast-food chain known as “Champ 

Burger.” He even appeared on Broadway.91 

Much as the public attitude toward the war 

had cooled over the course of Ali ’s legal case, 

perceptions of Ali  himself began to warm as 

the image of the gregarious former champ 
displaced that of the militant black radical in 
the public imagination. Finally, in 1970, Ali  

had regained the right to fight. An important 

part of that process came in a federal civil  suit 
in the U.S. District Court for the Southern 

District of New York, where Judge Walter 

Mansfield found that the New York Athletic 
Commission had unfairly singled Ali out 

for sanctions in violation of the Fourteenth 

Amendment’s Equal Protection Clause.92 Ali  

won two bouts before narrowly losing to 

“Smokin’ Joe”  Frazier in the so-called Fight 

of the Century just weeks before oral argu

ments in C lay v. U n ited Sta tes?1’ For once, 

however, Ali  would have better luck in court 

than in the ring.

Clay v. United States in  th e  S u p r e m e  

C o u r t

In contrast to many other phases of the 

case, which had dealt with multiple legal 

issues, in this appeal the Supreme Court 

focused on a single question: Should Ali ’s 

conviction be vacated “because the denial to 

[Ali]  of a conscientious exemption may have 
been based upon the DOJ’s erroneous char

acterization of his objections to participate 

in wars as ‘political and racial’ rather than 
‘religious’”?94 Justice William J. Brennan 

seems to have felt that, in view of the mount

ing suspicion that the draft process itself 

was not fairly administered, the Court should 

not reject such a high-profile conscientious 

objector claim without at least hearing Ali ’s 

arguments. Although Brennan believed the 

Court’s review should have been broader, 
he apparently persuaded some of his more 

reluctant colleagues to grant certiorari in 
C lay on this single issue.95
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Both sets of lawyers seemed intent on 

broadening the appeal well beyond the ques
tion presented at oral argument, however. 

Solicitor General Erwin Griswold effectively 

conceded that Ali ’s beliefs were sincere and 
religious, but he attempted to sidestep those 

issues by claiming that the only material 

ground on which the DOJ had made its 

recommendations was that Ali ’s objections 

to war were selective.96 As law clerk Robert 

Gooding, Jr., noted in a memorandum to Jus

tice Harry Blackmun, this was probably not a 
“ fair reading” of Smith’s recommendation.97 

Griswold, however, likely felt that the selec

tivity  issue provided the government with its 
strongest argument in light of the apparent 

weaknesses in the DOJ’s earlier analysis.
Arguing the case for Ali, Eskridge 

claimed that Ali  met all three conscientious 
objection criteria. Some commentators, and 

a few of the Justices, criticized Eskridge’s 

approach for needlessly confusing the issues 
in the case.98 By broadening his arguments 

to include questions of selectivity, Eskridge 
also risked playing to the strengths of the gov

ernment’s case. Indeed, the lawyers debated 

that issue to such an extent at oral argument 
that Justice Potter Stewart expressed concern 

that the lawyers were arguing a different case 
from the one for which the Court had granted 

certiorari.99 This seemed to suit Griswold’s 

purpose. As the question of selectivity was a 

close one, the Court was less likely to over

turn the Selective Service System’s ruling 

on that issue, particularly given the level of 

deference accorded to draft classifications.

Following oral argument, the eight Jus

tices who heard the case—Justice Thurgood 

Marshall had recused himself because he 
was Solicitor General when the DOJ dealt 

with the selective service appeal—met to 

deliberate and to give initial indications as 
to their likely votes.100 It appears that a 5-3 

majority tentatively voted to affirm Ali ’s con

viction. Notes taken by Justices Blackmun 

and Douglas, however, indicate that some of 

those voting to affirm considered the case

very close.101 Justice Blackmun’s interoffice 

memoranda suggested that he was undecided 
prior to oral argument but was unimpressed 

with the case laid out by Eskridge 

(Blackmun, who had a habit of grading 

lawyers’ performances, gave Eskridge a 
“C” ) i°2 Sjmjiar]y ; Justice Byron White 

appears to have specifically acknowledged 

that he might ultimately change his vote.103

Chief Justice Warren Burger assigned 

the writing of the Court’s majority opinion 

to Justice Harlan. At the urging of a clerk, 

who evidently favored reversing Ali ’s con
viction, Harlan read excerpts from Elijah 

Muhammad’s M e s s a g e t o  t h e B la c k  M a n ,  

which eventually persuaded Harlan that the 

government’s conclusion on the question of 
selectivity was erroneous.104 Harlan reasoned 

that the wars countenanced by the Nation 

of Islam were comparable to the apocalyptic 
fight between good and evil contemplated 

by members of other pacifist religions.105 

Ali ’s testimony at Judge Grauman’s hearing 

confirmed a similar reading of his belief that 

he should fight only in the unlikely event 
that Allah, acting through Elijah Muhammad, 

commanded him to do so. On June 9, 1971, 

Harlan wrote a letter to the Chief Justice 
informing him that he would be changing 

his vote and lamenting that this left the 

Court both in a 4 4 tie and with little time 

before the end of the Court’s term to produce 
a new opinion.106 Apparently attempting to 

persuade the other Justices in the erstwhile 
majority, Harlan then circulated a memo

randum containing a draft opinion reversing 

Ali ’s conviction.107

Justice Stewart followed suit by 

circulating an alternative opinion based 

on the ground that Griswold had conceded 
that the DOJ had erred in advising the board 

that Ali was insincere and that his beliefs 
were not religious.108 This opinion relied 

squarely on MLKJIHGFEDCBAS icu re lla’s rule that selective 

service decisions supported by multiple legal 

rationales must be overturned if  any of the 

those rationales turned out to be flawed. In
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Ali ’s case, as the board could have reached 

its decision on the incorrect grounds that 

his objections were neither sincere nor 

religious, there was no need to decide the 
harder selectivity question. Stewart’s opinion 

persuaded a majority of his colleagues, who 
adopted it as the Court’s MLKJIHGFEDCBAper cu r iam .109

Although Justice Harlan had initially  

turned the case in Ali ’s favor, he felt that the 

per cu r iam’s reasoning pressed Griswold’s 

concessions too far. While Griswold had 

acknowledged Ali ’s sincerity and religiosity, 
he had also claimed that the DOJ had only 

mentioned those issues to support its defen

sible argument that Ali ’s beliefs were selec

tive. The per cu r iam rejected that reading, 

stating that Smith had advanced three sepa

rate rationales, two of which were incorrect. 

These errors would be dispositive regardless 

of any government concessions on appeal. 

Adopting a more limited approach, Justice

Harlan wrote a brief concurring opinion that 

abandoned his original theory. He noted that 

part of Smith’s letter might be read to set 

up a bright-line rule that barred all consci

entious objector claims made shortly before 

induction. Several precedents had established 

there was no such bar on last-minute objec

tions provided that they met other statutory 

criteria. As the board might have relied on 

this erroneous advice, Harlan argued the 
conviction should have been reversed.110

Justice Douglas also wrote a separate 
concurring opinion that in places showed that 

Douglas had initially drafted it as a dissent. 

Engaging in an analysis of Islamic traditions 

he had learned about on his personal travels 

in the Middle East, Douglas argued that 

Ali ’s objections w ere selective. However, in 

Douglas’s view the statutory distinction be

tween selective and universal objections to 

war was unconstitutional because it improp

erly discriminated between religious sects, 

like the Quakers, that embraced a broad- 
based pacifism and those whose teachings 

only forbade adherents from engaging in “un
just” wars.111 Douglas’s concurring opinion, 

not joined by any other member of the Court, 

was the only judicial opinion to hold that Ali ’s 

beliefs were protected by the Constitution.

On the day the Court heard oral argu

ments in C lay , Justice Blackmun privately 

despaired that “ [t]he Court will be excori

ated whether it upholds or reverses” Ali ’s 
conviction.112 Some detractors griped that 

Ali had avoided the draft largely through 

his ability to afford a lengthy legal chal

lenge beyond the financial reach of ordinary 
inductees. Nevertheless, fading support for 
the war and Ali ’s surging personal popu

larity ensured that the Court’s decision was 

heralded by most observers.113 Much of the 

reaction arguably focused on issues other 

than those on which the Court had ruled. 

While some media outlets noted that the 
Court’s decision turned on the DOJ’s flawed 

legal advice, many saw the decision as a 

broader vindication of Ali ’s religious rights
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or a symbolic validation of the ability of 

one man to speak truth to power, an impres

sion that grew stronger over time.114 Ali ’s 

decision to follow a more moderate path as 
the Nation of Islam splintered in the 1970s 

made his religious and racial views more 
palatable to a broader range of white Amer

icans than they had been in the mid-1960s. 

Increasingly, public portrayals of Ali ’s draft 

resistance deemphasized the more radical 

elements of his opposition to the war. A series 

of popular books and films portraying his 

accomplishments further inculcated a heroic 

view of Ali ’s objections to the draft. In 2005, 

President George W. Bush awarded Ali  the 

Presidential Medal of Freedom, the nation’s 
highest civilian honor, noting, in language 

that would have been unthinkable forty years 

earlier, that Ali ’s “deep commitment to equal 
justice and peace has touched people around 

the world.” 115

C o n c lu s io n

There are a few striking takeaways from 

Ali ’s legal saga. The first is relatively banal, 

but one should acknowledge that Ali ’s case 

reflected his remarkable level of personal 

tenacity and courage. His contemporary 

critics were almost certainly right that he 

would never have been able to sustain 

his five-year legal fight had he not been 
extraordinarily wealthy. And it seems likely 

that even with all his resources, the Supreme 

Court might not have taken his case had 

he not also been one of the most famous 

figures in American life.116 Yet Ali ’s dogged 

insistence that the government could not 

force him to fight was an essential ingredient 
of the case, as it gave the lie to suggestions 

that his stated convictions were insincere or 

prompted by convenience. In 1966, it was 

probably fair for a witness to muse about the 
prospect of Ali  one day joining the marines 

on a whim.117 By 1971 no one could seriously 

make such a remark. This may also suggest 

ways that the arduous litigation process, and

especially the swirl of hatred and controversy 

that enveloped Ali in the aftermath of 

his “Viet Cong” remark, reinforced and 

deepened his beliefs, including his pacifism.
Arguably, however, the ways American 

culture dealt with and processed beliefs like 

Ali ’s had at least as much impact on the 

case’s outcome as the beliefs themselves. 

The Justices, after all, spent relatively little 

time scrutinizing Ali ’s individual beliefs in 

determining whether they comported with 

the statutory and precedential standards for 

conscientious objection. A radical black man 

protesting the draft may not have been em

braced by mainstream America in the early 

1970s, but he might well have been better 

understood then as a cultural “ type” than he 

was in 1966.

Finally, the fact that the Supreme Court 
went from a 5-3 decision against Ali  to a 
unanimous decision in his favor suggests the 

surprisingly open texture of seemingly rigid 

and narrow legal principles once they were 

overlaid on such a malleable and unknowable 

subject as individual belief. Perhaps, in the 

end, the case is also a caution about the folly  

of trying to fit such beliefs into boxes in the 
first place.
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D . G R I E R  S T E P H E N S O N , J R .

In t r o d u c t io nutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Ju dge s , atto rne y s , s cho lars , and m o s t 

ce rtainly re ade rs o f this jo u rnal will s u re ly 
agre e o n o ne fact co nce rning the U.S. 

Su p re m e Court: an abundance of literature in 
print and, increasingly, in digital form exists 

about this capstone institution of the third 

branch of government. For confirmation, one 
needs merely to conduct a subject search in 

even a modest-sized library or on Google to 

reveal literally hundreds of titles on virtually 
every aspect of the Court’s work as well as on 

the Justices. Yet in contrast to this present- 

day cornucopia of analysis, perspective, and 

information is the truth that, with barely a 

handful of exceptions, systematic study of 
the Court began only about a century ago as 

history, law, and political science emerged as 

distinct professional academic disciplines.
For example, the first edition of so es

sential a mainstay today of judicial history, 
particularly for the early nineteenth-century 

Court, as Charles Warren’s T h e S u p r e m e 

C o u r t  in  U n ite d S ta te s H is to r y  was not 

published until 1922. Warren’s three-volume 

work (a revised edition in two volumes 

became available in 1926) itself appeared

a scant six years after Senator Albert J. 

Beveridge’s magisterial four volumes of T h e 

L i fe  o f  J o h n  M a r s h a l l .  This was also shortly 

after Edward S. Corwin1 and Charles Grove 

Haines2 began to publish their seminal stud

ies of the origins of judicial review. The 
timing of the works by these authors was 

revealing. While it had been fully apparent 
at least since Marshall’s day that the Court 

was a politically and not merely a legally 

significant institution, it had become abun

dantly clear, if  any doubters remained, by the 
second decade of the twentieth century, that 

the Court had moved well beyond its initial 

dispute-resolution role and had become in 

many ways a maker of public policy for 

uniform application across the nation.

Indeed, as Warren noted in the 1926 

revised edition of T h e S u p r e m e C o u r t  in  
U n ite d S ta te s H is to r y , his objective was 

to provide “a narrative of a section of our 

National history connected with the Supreme 
Court.... As words are but ‘ the skin of a 

living thought,’ so law cases as they appear 

in the law reports are but the dry bones 

of very vital social, political and economic 

contests: they have lost all fleshly interest.”  

For Warren, his book was an attempt to
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“ re vivify the im p o rtant cas e s de cide d by the  

Co u rt its e lf fro m y e ar to y e ar in its co nte m
porary setting.” 3 Yet, surveying the books of 

his day, Warren lamented the fact that “ few 

published works”  existed for “ those who wish 

to view the Court and its decided cases, as 

living elements and important factors in the 

course of the history of the United States.”  

Indeed, aside from Beveridge’s foray into 

Marshall, there was little serious work on a 
large-scale basis besides Gustavus Myers’s 

H is to r y  o f t h e U n ite d S ta te s S u p r e m e 

C o u r t ,  which Warren, perhaps disdainfully, 
described as written “ from a purely Socialis

tic standpoint.” 4

Fortunately, most of the deficiencies in 
the literature that Warren noted have long 

since been corrected. While it would clearly 

be an error to insist that subsequent writing 

on the Court can be traced back to Beveridge 
and Warren, it does not seem an exaggeration 

to suggest that their scholarship helped to 

stimulate much of what followed. Historians, 

lawyers, and students of politics in subse
quent years have sought to understand what 

the Court has done not because of a client- 

centered necessity to win cases but because 

of the reason-centered desire to comprehend 

the Court, as Beveridge and Warren did, as a 

component in the political system and a force 

in shaping the nation.

Moreover, more recent scholars inspired 
by legal realism have endeavored through a 

behavioral focus to move beyond or beneath 

the “what” and the “how” by seeking also to 

explain judicial decisions, that is, to probe 
the “why” as well. This multifaceted thrust 

accounts for much of the multidisciplinary 

character of judicial studies today. The cu

mulative result of these labors has been a 
vast body of serious scholarship that falls into 

several categories that are nicely illustrated 

by recent books. Aside from commentary 

on particular decisions, probably the most 

venerable of these groupings, as illustrated 
by Beveridge’s trailblazing work on Chief 

Justice John Marshall, is biography.

N e w  M a rs h a l l B io g ra p h ie s

Indeed, two biographies of Marshall 

appeared within weeks of each other in 

2018, with Joel Paul’s W ith o u t  P r e c e d e n t 

being quickly followed by political journalist 

Richard Brookhiser’s J o h n  M a r s h a l l . 5 Paul’s 

addition to the Marshall bibliography was 

assessed in a recent issue of this MLKJIHGFEDCBAjou rna l,6 

and a close look at Brookhiser’s is merited 

here.

Each volume has added to the probabil

ity that the fourth Chief Justice remains the 
principal subject of more publications than 

any other single member of the Court. Along

side some ten full or partial biographies 

or Marshall-focused books,7 a number that 

includes Paul’s and Brookhiser’s, is a host 

of more narrowly focused volumes, reams of 

articles, plus a multitude of other studies in 
which Marshall’s handiwork figures promi

nently. At the 1955 bicentennial of his birth, 

one bibliography included nearly 750 titles.8 
The intervening years may now have pushed 
that number above 1,000.

Such attention is understandable if  
also somewhat surprising. The considerable 

scholarship on Marshall could be expect

ed because of a long-standing consen

sus among scholars, as well as among 

his contemporaries—admirers and detractors 

alike, that he had exercised outsized influ

ence on American constitutional law and on 

the Supreme Court as both took shape in 
the early nineteenth century. To write about 

Marshall after 1800 was to have written 

about the Supreme Court, and to have written 
about the Supreme Court in the first third 

of the nineteenth century was, with only a 

few exceptions such as William Johnson and 

Joseph Story, to write about Marshall, the 

individual who is sometimes referred to as 

“The Great Chief Justice,” as if  no one else 

could ever be his equal. His place in the 

American pantheon has meant, therefore, that 

he has rarely been allowed to stray far from 
the center of scholarly attention. Any dispute
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that re m ains abo u t his ju r is p ru de ntial and 

ins titu tio nal co ntr ibu tio ns co nce rns no t the ir 
e xis te nce bu t the s co p e and dim e ns io ns o f 

the ir m agnitu de . In o ne ap p rais al, the re are 

ve ry fe w individu als

in o u r le gal his to ry o ve r who m o ne 

he s itate s in m aking [a] general de

nial of individual influence: in the 

Federal Constitutional Convention, 

Madison; on the bench, Marshall 

alone....Generally what has made 

men “great”  in our law has been that 

they saw better where the times led 
and took their less imaginative, less 

flexible, or less courageous brethren 

in that direction faster and with a 

minimum of waste and suffering.9

Yet the attention Marshall has attracted 

from biographers and others is in some 
respects also surprising. Surely anyone con

templating a comprehensive study of Mar

shall faces a challenge aside from the fact 

that Marshall’s life is a field that has been 

frequently tilled. The discomforting truth for 

a prospective author is that plainly there is so 

much to Marshall’s life. For the biographer, 

the essential task is to grasp and convey a 
remarkable variety of accomplishments that 

would fill  a modern-day resume even before 

one arrives at his life-defining responsibility 

as Chief Justice, a tenure that spanned more 

than thirty-four years.

In short, one challenge Marshall presents 

for an author may well be similar to that 

posed by any one of the three or four most 
important American Presidents, especially 

when one remembers that most of Marshall’s 

public service coincided with the formative 

years of the nation. Thus, a test of success for 
biographies of Marshall is whether authors 

are able to get their arms around Marshall’s 
multifaceted life and then to relate it to 

the reader comprehensively, intelligibly, and 

engagingly. Brookhiser’s successful contri

bution is no doubt aided by the fact that, 

although he may be a newcomer to judicial

biography, he is already a well-published 
biographer, with volumes on Abraham Lin

coln, James Madison, George Washington, 

John and John Quincy Adams, and Alexander 
Hamilton.

The attractiveness of Marshall for schol

ars is surprising also because of challenges 

that range beyond the breadth and depth 
of his life—what Brookhiser calls a “ long 

story.” 10 As he suggests, there might be even 

more books on Marshall but for his career in 
law, the very thing that has allowed him to 

be an alluring subject. Brookhiser’s point is 

that the technical nature of the law “keeps the 

numbers down.” 11

Similarly, one suspects that time itself 
compounds the complexity of Marshall’s 

life—as it would for the study of any Jus

tice from that period—because the Supreme 

Court of today is so vastly different from the 

Court of Marshall’s time, both jurispruden- 

tially and institutionally. Despite Marshall’s 

deserved reputation in constitutional law, one 

must realize that the bulk of the Court’s 

work then and for years afterward was non

constitutional in nature. Private law cases 
vastly outnumbered public law cases. In fact, 
of the 1,121 cases the Court decided dur

ing Marshall’s tenure (1801-1835), only 76 

raised federal constitutional issues. Instead, 

the majority involved admiralty and maritime 

issues (which were numerous given the fact 

that most of the nation’s commerce before 

the Civil  War was waterborne), common-law 

matters, and diversity disputes. Such topics 

are unfamiliar to many scholars today and so 

present obstacles of their own. Even the body 

of congressional statutes was only a shadow 
of what it would become in the decades after 

the Civil  War. The Court Marshall knew was 

still largely a tribunal for the final settlement 
of disputes between individual parties. The 

Court’s role as policymaker that is so familiar 

today was decidedly secondary. Moreover, 

while the Justices of yesteryear assembled 
in Washington as the Supreme Court as 

they do today, most of their working time
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was s p e nt no t the re bu t as individu al circu it 

ju dge s , ho lding co u rt in the far re ache s o f an 
e xp anding u nio n.

As Bro o khis e r e xp lains , the s tu dy o f 

Mars hall is als o m ade m o re difficu lt be cau s e 

alo ngs ide his long-accessible Supreme Court 

and circuit court opinions, there “are gaps 
in the record of [his] life. He left less to 
work with than other founders; he kept no 

diary or journal and was careless with his 
papers.” 12 While there are twelve volumes 

of the Marshall papers in print,13 Brookhiser 
notes that the comparable edition of the pa

pers of Alexander Hamilton, who lived thirty- 

two years fewer than Marshall, numbers 

twenty-seven. Finally, anyone approaching 
Marshall’s public career must master the nu

ances of not only an event-filled life but one 

that extends from the Virginia frontier and the 
Revolutionary War through the founding era 

and into the Jacksonian period, with judicial 

rulings touching on “corporations and steam 
power, the Napoleonic Wars and the cam

paign against the slave trade.” 14 Fortunately, 

none of these challenges proved to be a 
debilitating obstacle for Brookhiser, who has 

provided a thorough, engaging addition to 

the shelf of Marshall biographies, one that 

anyone encountering the Chief Justice for the 

first time should find especially accessible 

and serviceable. Along with helpful docu

mentation and a thorough bibliography and 

index, the book also contains an unexpected 
gem tucked between pages 150 and 151: 

some sixteen handsomely reproduced illus
trations, most of which are in color.

Brookhiser’s subtitle—“The Man Who 
Made the Supreme Court”—captures the 
principal theme of the book. Finding the 

Court the national government’s “ fledging, 

almost its orphan,” Marshall transformed 

it into “a pillar of the nation” so that by 

his death in 1835, “he had rebuked two 

presidents, Congress, and a dozen states and 

laid down principles of law that still apply.” 15
Alongside that primary thesis are several 

familiar secondary ones prominent not only

near the beginning but that surface period

ically throughout: the influence of George 
Washington in Marshall’s life and the Chief 

Justice’s constitutional populism. The first re

sulted from the “most formative experiences 

of Marshall’s life”  that came “not in court but 

in battle.” Planted indelibly in his memory 

were the lessons he learned from the general’s 

talents and courage so that for the “ rest of his 

life”  he “saw Washington as his commander 

and himself as one of his troops.” 16 Thus, 

when Washington urged Marshall to run for 

Congress in 1798, Marshall obeyed. After 
Washington’s death in 1799, Marshall eulo

gized him on the floor of the House as “ first in 

war, first in peace, and first in the hearts of his 
countrymen.” 17 As a national party system 

emerged and Marshall identified himself with 

the Federalists, his policies were the same as 

Washington’s: “a strong federal government 

that could pay its debts, foster commerce, 
and sustain a unified nation in a turbulent 

world.” 18

An additional secondary theme was Mar

shall’s understanding of the Constitution, a 

vision that lay at the basis of his view 

of the role of the Supreme Court in the 
new political system as expounder of the 

nation’s fundamental charter. This was an 
idea he articulated in MLKJIHGFEDCBAM arbu ry v . M ad ison ''’  

and in other cases throughout his career. 

For Marshall, the Constitution—itself “a very 
great exertion [not] ... to be frequently 

repeated” 20—represented the supreme will  of 

the people and so both authorized and limited 

the actions of those officials whom the people 
chose to rule over them. Yet because the Con

stitution was also law, it was “emphatically 

the province and duty of the courts to say 
what the law is.” 21 Consequently, any law 

enacted in violation of the Constitution was 

void and it was the duty of the Court to 

pronounce it so. This function, however, did 

not imply a superiority of unelected judges 

over elected legislators. “ It only supposes,”  as 
Alexander Hamilton had written in F edera lis t 

No. 78, “ that the power of the people is
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s u p e rio r to bo th [so] that where the will  

of the legislature, declared in its statutes, 

stands in opposition to that of the people, 

declared in the Constitution, the judges ought 

to be governed by the latter rather than the 
former.” Considering the MLKJIHGFEDCBAF edera lis t a “com

plete commentary on the Constitution,” 22 

Marshall, who had purchased one of the first 

printings of the essays, would have been 

thoroughly familiar with them by his time on 

the Supreme Court.
It is this particular secondary theme that 

prompts Brookhiser to pose a central ques

tion and variations on it in his introduction: 

Given the pivotal role that the Supreme Court 
has played in the political system, “ [w]as 

John Marshall right? Is his vision of the Con

stitution as the supreme statement of popular 

will  and the Supreme Court as its defender 
in fact workable? Do judicial guardians in

evitably decay into unelected legislators? Are 

we too far away from the Constitution to 

think about it as intelligently, or care about it 

as passionately, as he did?” 23 Or, to reframe 

the author’s concern, has the Court become 
the “proud preeminence” 24 as Pennsylvania 

jurist (and Marshall critic) John Banister 

Gibson claimed in 1825? Brookhiser’s con

cluding chapter on the Chief Justice’s legacy 

appears to leave answers to the reader, partic
ularly in light of his point that “Marshall was 

virtually the last jurist, and certainly the last 

justice of the Supreme Court, to have a living 

relationship to the Constitution,”  thus making 

it difficult  for successor Justices to “ recapture 

his intimacy with a document ratified”  many 
decades before they were born.25

As Brookhiser tells his story, Marshall’s 

life unfolds in four sections of the book: (I) 

Early Life, (II) Beleaguered Chief Justice, 

(III)  Magisterial Chief Justice, and (IV)  Chief 

Justice: The Waning Years. Aficionados of 
Marshall will  find M arbu ry and F le tcher v . 

P eck16 considered in the first, with D art

m outh C o llege v. W oodw ard2 '' M cC u lloch v . 
M ary land ,28 and C ohens v . V irg in ia29 in the 

second.

It is in the fourth section that the reader 
comes across an unexpected find: a thorough 

discussion of B arron v . B a ltim o re ,29 a case 

that occasioned Marshall’s last opinion in 

a constitutional case and that sometimes 
receives only passing mention in Marshall 

biographies, or is ignored altogether. B arron 

remains memorable principally because of 

what the Court did no t do and because of the 

superb example it provides of Marshall’s style 

of legal reasoning.

The case arose after the city of Balti

more, under acts of the Maryland legislature, 

diverted the flow of storm runoff from several 

streets and streams, resulting in the deposit of 

silt around a wharf that was owned by John 
Barron and John Craig just east of the inner 

harbor. Because the resulting silt made the 

wharf unfit for shipping, Barron and Craig 

sued for damages and won a judgment from 

a local court that was then reversed by a state 

appeals court. The case then advanced to the 

U.S. Supreme Court, where counsel for the 
wharf owners claimed that the city’s action 

had deprived them of property without just 

compensation in violation of the last clause 

of the Constitution’s Fifth Amendment. Rep

resenting the city was Roger Taney, then 
U.S. Attorney General31 and whom President 

Andrew Jackson would name as Marshall’s 
successor in 1836. As Brookhiser explains, 

what Taney “might have told the Court will 

never be known, because after Chares Mayer, 

counsel for Barron and Craig’s successor, 

had presented his argument, Marshall “ told 

Taney to say nothing at all.” 32 Presumably 

the Justices had already discussed the case 

and reached a decision. The Chief Justice’s 

1,800-word opinion followed five days later. 

Rejecting Barron’s claim, Marshall observed 

that the case “ raised a question of great 

importance, but not of much difficulty,” and 
he concluded “ that the provision in the Fifth 

Amendment to the Constitution, declaring 

that private property shall not be taken for 

public use without just compensation is in

tended solely as a limitation of the power of
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the Unite d State s , and is no t ap p licable to the 
le gis latio n o f the s tate s .” 33

That result followed from both the text 

and history of the Constitution. The Con
stitution contained limitations on national 

power in section 9 of Article I and on state 
governments in section 10  of the same article. 

The seeming repetition could be explained by 

the view that, unless states were specifically 

referenced, “all the Constitution’s powers 
and restrictions referred to that government 

alone.” 34 Therefore, the Fifth Amendment 

applied to the national government but did 

not restrain the states. History was similarly 

dispositive. With echoes of what he had 
written in his L i fe  o f  G e o r g e W a s h in g to n ,3 5 

Marshall insisted that in “almost every 

convention by which the constitution was 

adopted, amendments to guard against the 
abuse of power were recommended. These

amendments demanded security against the 

apprehended encroachments of the general 
[federal] government, not against those of the 

local [state] governments.” 36

Brookhiser queries why Marshall “had 
decided so quickly and written so tersely.”  
His not entirely satisfying answer is that 

ruling “on the Fifth Amendment took him 

away from those parts of the Constitution 

with which he was most comfortable” yet 

[confirming the power of the states, and 

so broadly, was equally unusual for him.” 37 

Here, however, Brookhiser might have kept 

in mind Marshall’s position in MLKJIHGFEDCBAG ibbons v. 
O gden , in which, although he toyed with 

the notion that the federal commerce power 

was exclusive, Marshall, nonetheless, allotted 

ample room for states to legislate under 
their police power and left to his colleague 

Justice William Johnson to insist forthrightly
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in a co ncu rr ing o p inio n o n the e xclu s ivity o f 

the co m m e rce p o we r. Mo re o ve r, Bro o khis e r 

m aintains that MLKJIHGFEDCBAB arron is e xp laine d by the fact 
that “Mars hall was in u nfam iliar te rr ito ry . 

He had be e n s o fo r m u ch o f his care e r as 

chie f ju s tice , e s p e cially in his e arlie r day s , 

whe n the re we re p re ce de nts to e s tablis h and 
e ne m ie s to be fo u ght. Bu t no w Mars hall 
was o ld.” 38 True, by 1833 Marshall was 

eight years past the biblical summit, but one 

suspects the conclusion in the case may have 

rested on something besides senectitude or 

unfamiliar textual turf.

A contrary ruling would have had im

mense consequences for the jurisdiction of 

the Court, resulting in a vast change in 

the content of its docket. As a result of 

B arron , most legal disputes between a state 

government and one of its citizens remained 

outside the federal judicial system, unless the 
Commerce or Contract Clauses, for example, 
were at issue. This is important to remember 

because, until the twentieth century, govern

ment action and government policy largely 

meant the action and policy not of the 

national government but of state and local 

governments. In addition, Marshall’s many 

years of public service may have prompted 

him to be especially cognizant of the limits 
to judicial power, as reflected in his reply to 

a toast from the Philadelphia bar, in which he 

insisted that he and his associates “have never 
sought to enlarge the judicial power beyond 

its proper bounds, nor feared to carry it to the 
fullest extent that duty required.” 39

Also, Brookhiser is not entirely correct 

when he observes that the “Bill of Rights 

would not be applied to the states until the 

twentieth century” 40 in that the Supreme 

Court took its first step on the long road 

to that objective in 1897, when it applied 

the just compensation clause of the Fifth 

Amendment—the same provision involved 

in B arron— to the states,41 not, however, by 

overruling B arron , but through interpretation 
of the Fourteenth Amendment, which had 

become part of the Constitution in 1868,

thirty-three years after Marshall’s death. In

deed, it was in 1947 that Justice Hugo Black 

lamented his colleagues’ failure to act deci
sively upon an opportunity to inter B arron '.

My study of the historical events 
that culminated in the Fourteenth 

Amendment, and the expressions of 

those who sponsored and favored, 

as well as those who opposed, its 

submission and passage persuades 
me that one of the chief objects that 

the provisions of the Amendment’s 

first section, separately and as a 
whole, were intended to accomplish 

was to make the Bill of Rights, 

applicable to the states. With full  
knowledge of the import of the 

Barron decision, the framers and 

backers of the Fourteenth Amend
ment proclaimed its purpose to be to 

overturn the constitutional rule that 

case had announced. This histori

cal purpose has never received full  

consideration or exposition in any 

opinion of this Court interpreting 
the Amendment.42

E ly ’s  The Contract Clause

Biographies like Brookhiser’s are en

riched by another category of judicial lit 

erature: constitutional history, or accounts 

of the developing interpretations of various 

parts of the Constitution. In that group one 

places T h e C o n t r a c t  C la u s e by James W. 
Ely Jr., emeritus professor of law and his

tory at Vanderbilt University.43 His book, 

the first thorough book-length look at this 
part of the Constitution since Benjamin F. 

Wright’s classic treatment over eight decades 

ago,44 is a useful companion to a pair of 

Ely’s other books: T h e G u a r d ia n  o f  E v e r y  

O th e r  R ig h t :  A  C o n s t i tu t io n a l H is to r y  o f  

P r o p e r ty  R ig h ts (1992) and R a i l r o a d s a n d  
A m e r ic a n L a w  (2001). In T h e C o n t r a c t  

C la u s e , Ely’s focus is the provision tucked
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into Article I, s e ctio n 10 that is distinctive 

because it is one of a very few express 

prohibitions on the exercise of power by the 
states in the document of 1787: “No State 
shall ... pass any Bill  of Attainder, ex post 

facto Law, or Law impairing the Obligation 

of Contracts..phrasing that John Marshall 

referred to in the Yazoo land case MLKJIHGFEDCBA(F le tcher 

v. P eck) as “a Bill  of Rights for the people of 

each State.” 45

Referring in his C o m m e n ta r ie s o n  t h e 
C o n s t i tu t io n  to the protection afforded con

tracts, Justice Joseph Story insisted “ there is 

not a single clause of the constitution, which 

has given rise to more acute and vehement 

controversy; and the nature and extent of 
whose prohibitory force has called forth more 

ingenious speculation, and more animated 

juridical discussion.” 46 Writing near the end 

of the nineteenth century, Michigan’s Judge 

Thomas M. Cooley noted that the prohibition 

was inserted “almost without comment” at 

the Philadelphia Convention and in the F ed

era lis t essays

is barely alluded to twice.... Appar
ently nothing was in view at the time 

except to prevent the repudiation of 
debts and private obligations, and 

the disgrace, disorders, and calami

ties that might be expected to follow.

In the construction of this provision, 

however, it has become one of the 

most important, as well as one of the 
most comprehensive, in the Consti

tution; and it has been the subject 

of more frequent and more extended 

judicial discussion than any other.47

Ely adds a latter-day echo to those obser

vations, remarking that under John Marshall’s 
leadership, the Supreme Court “construed 

the provision expansively, and it rapidly be
came the primary vehicle for federal judi

cial review of state legislation before the 

adoption of the Fourteenth Amendment,”  

with the result that the clause turned out 

to be “one of the most litigated” parts of

the Constitution “ throughout the nineteenth 
century.” 48

Indeed, for those concerned about in

roads by state legislatures on private rights, 

resort to the Contract Clause was essential in 
the wake of the decision by the pre-Marshall 

Court in C a lder v . B u ll,49 which had given 

a narrow construction to the ex post facto 

clause, a companion provision in section 10. 

At issue in that early case was the validity of 

a Connecticut statute that altered an existing 

statute so that one party in an inheritance 

dispute could then challenge the ruling by 
a probate court. Confining the application 

of ex post facto laws to retroactive penal 

legislation, the Court held that “ the restraint 
against making any ex post facto laws was not 

considered by the framers of the Constitution 
as extending to prohibit the depriving a 

citizen even of a vested right to property or 

the provision ‘ that private property should 
not be taken for public use, without just 

compensation’ was unnecessary.” 50 While 

all ex post facto laws were retrospective, 
all retrospective laws were not necessarily 

ex post facto laws. Thus, if even “vested”  

property rights could be subject to retroactive 

laws, the Court’s holding appeared to create a 

wide breach in the protection that otherwise 
might be afforded individual rights. The 

four participating Justices51 wrote ser ia tim 

in the case. Justice Chase seemed nearly 

apologetic for the outcome, even suggesting 

that legislation adversely affecting vested 

rights might alternatively be set aside as 

violation of natural law. “There are certain 

vital principles,” he observed, “ in our free 

republican governments which will deter

mine and overrule an apparent and flagrant 

abuse of legislative power. An act of the 
legislature (for I cannot call it a law) contrary 

to the great principles of the social compact 

cannot be considered a rightful exercise of 

the legislative authority.” 52

Yet, as Ely explains, even after invigora- 

tion of the Contract Clause, “courts carved 

out several malleable exceptions to the
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co ns titu tio nal p ro te ctio n o f co ntracts—most 

notably the notion of an inalienable police 

power—thereby weakening the protection of 

the Contract Clause and enhancing state 
regulatory authority” 53 in what was a con

tinuing tug-of-war between public power and 

private rights. Eventually, Ely summarizes, 
the “exceptions gradually began to swallow 
the provision,” diminishing its importance, 

with a “near fatal blow”  being dealt by MLKJIHGFEDCBAH om e 
B u ild ing and L oan A ssoc ia tion v . B la isde ll'  ̂

when a narrow majority of the Court upheld 

a mortgage moratorium during the Great De

pression. As an ever more permissive judicial 

view of government authority in economic 

matters gained ascendancy after 1937, the 

Contract Clause became “a casualty of this 

jurisprudential change and largely fell into 
disuse for several decades.” 55 Moreover, de

spite some judges’ modest revival of interest 
in the clause in very recent years, anecdotal 

evidence suggests that it is no longer em

phasized even in the classroom outside the 

context of study of the Supreme Court during 
the Marshall and Taney eras.

Given the clause’s slide into relative 
obscurity and its failure to regain its previous 

vigor, one wonders, therefore, what now jus

tifies another look at a piece of constitutional 

history that Benjamin Wright analyzed so 

thoroughly in 1938. Ely offers several reasons 

to justify his readable, thoroughly researched, 
and productive reconsideration of this bit of 

the framers’ legacy.
In addition to incorporating more recent 

research on the framers’ understanding of 
the contract clause, Ely has broadened the 

scope beyond Wright, who concentrated on 

decisions by the Supreme Court of the United 

States. The result is a volume that now blends 

decisions by state courts and lower federal 
court in each of the time periods surveyed. 

As Ely explains,

I have also considered the extent 

to which state constitutions might 

be construed to provide enhanced

protection for contracts. It is impor
tant to remember that state courts 

did much of the heavy lifting  in in

terpreting and enforcing the contract 

clause. They are an integral, if  too 

often Overlooked part of the story.56

Second, because “constitutional ques
tions are not decided in a vacuum,” Ely 

has endeavored, perhaps beyond Wright’s 
objectives, “ to place evolving contract clause 

jurisprudence within the broader context of 

the legal culture, which values contracts as 

an expression of individualism and a market 

economy.” 57 Pursuing that goal means that 

the author also “ takes account of social, 

political and economic developments as they 

illuminate the role of contracting in US 
society.” 58 [However, one questions the ed

itorial decision to substitute “US” in place 
of “United States” or “U.S.” throughout. 

Perhaps the publisher’s rationale was mere 

convenience in that surely little page space 

or ink was actually saved. When it appears, 
the stark upper case “US”  nearly jumps from 

the page, reminding one of the brands seared 

onto the backsides of Army mules during the 

heyday of the Contract Clause.]

Third, as was certainly true with Wright’s 

study, a close inspection of the evolution 

of the Contract Clause “provides a window 

into the shifting concerns in assumptions 

of Americans” implicating “matters central 

to US constitutional history, including the 

protection of economic rights, the growth of 
judicial review, and the role of federalism.” 59 

In short, one suspects that there probably has 

been no serious aspect of economic life in the 

United States that has remained untouched by 

the Contract Clause.

As befits a volume of constitutional 
history, Ely has organized his book chrono

logically. The first chapter is devoted to 

the origins of the clause in the post- 
Revolutionary era up to the advent of Mar

shall’s chief justiceship. It is here that Ely 
highlights the irony of the framers’ insistence
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o n the inclu s io n o f p ro te ctio n o f co ntracts 

in the do cu m e nt at the s am e tim e that s o m e 

o f the m argu e d that a bill o f r ights was 

u nne ce s s ary . It is als o in this initial chap te r 

that the au tho r co nte nds fro m adm itte dly 

fragm e ntary e vide nce that the “p ro vis io n 
co u ld re as o nably be co ns tru e d to s afe gu ard 

bo th p rivate and p u blic agre e m e nts fro m 

s tate abridge m e nt” 60—a view that would be 

critical to Marshall’s opinion in MLKJIHGFEDCBAF le tcher v. 

P eck. Discussion of that first instance of 

the Court’s invalidation of a state statute on 

constitutional grounds appears in chapter 2, 

where the author demonstrates that the Con
tract Clause was “a centerpiece of Marshall 

Court jurisprudence.” 61

In the third chapter, Ely addresses the 

impact of the Jacksonian movement and the 
chief justiceship of Roger B. Taney on Con

tract Clause jurisprudence. Indeed, Taney’s 

tenure was still in its early years when the 

Court decided C har les R iver B ridge v . W ar

ren B ridge,62 perhaps the most significant 

Contract Clause case of his twenty-eight 
years in the center chair. For the majority, the 

clause embodied the principle that corporate 

charters were to be strictly construed, so that 

privileges such as monopoly or tax exemption 

were never to be implied. “The continued 

existence of a government,”  Taney insisted,

would be of no great value, if  by im

plications and presumptions it was 

disarmed by the powers necessary to 
accomplish the ends of its creation; 

and the functions it was designed 

to perform, transferred to the hands 

of privileged corporations....While
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the r ights o f p rivate p ro p e rty are 
s acre dly gu arde d, we m u s t no t fo rge t 

that the co m m u nity als o has r ights , 

and that the hap p ine s s and we ll

being of every citizen depends on 

their faithful preservation.63

As a leading scholar of the decision 

concluded, the “ touchstone of Taney’s opin

ion was its practicality, its responsiveness 

to contemporary reality—in short it was a 

document of public policy.” 64 Yet Ely makes 
clear that Taney hardly waged war on con

tracts; in other cases, the Court “vigorously 

invoked the provision to safeguard the rights 

of parties under private agreements and to up

hold clearly expressed tax exemptions.” By 

the time of Taney’s death in 1864 “ the basic 

contours of contract clause jurisprudence had 

been established.” 65

After the abundant contract cases that 

arrived at the Court during the Civil War 
and Reconstruction are examined in chapter 

4, chapter 5 explores what Ely terms “a 

seeming paradox.” That is, even “as courts 

in the late nineteenth century developed a 

vigorous property-conscious jurisprudence, 

the contract clause declined in importance”  
as judges increasingly relied on other consti

tutional provisions—principally the due pro
cess clause of the Fourteenth Amendment— 

to shield economic rights. Alongside this de

velopment was a wave of mounting criticism 

aimed at the notion of the inviolability of 
corporate charters, with the Court embracing 

“ the principle that states could not bargain 
away the police power to preserve public 

health and safety.”  Combined with the rule of 

strict construction of corporate charters, “ the 

police power exception did much to undercut 
the sanctity of corporate charters.” 66

The final seventh and eighth chapters 

treat what a reader might regard as the “ twi

light”  of the Contract Clause. These chapters 

review the clause from the end of World War 

II to approximately the present time, but it 
is in chapter 6, with its focus on interpretive

developments from about 1900 to 1945, that 
the author explores a period during which 

the constitutional force of what once had 

been a major restraint on state legislatures 

diminished considerably. In Ely’s analysis, 

that part of the story is suitably characterized 

by the MLKJIHGFEDCBAB la isde ll case decided in 1934 and 

among the Supreme Court’s early rulings 

from the New Deal era.

B la isde ll, also known as the Mortgage 

Moratorium Case, highlighted the tension 
that arose between the Contract Clause and 

state legislative efforts to temper some of 

the Great Depression’s harsh effects. Citing 
economic emergency, Minnesota lawmakers 

in 1933 enacted a statute that attempted to 

limit deficiency judgments by authorizing 

county courts to extend the period of redemp

tion from foreclosure sales, provided that the 

debtor could pay the creditor a reasonable 

amount toward the payment of taxes, insur

ance, interest, and principal mortgage indebt

edness. While the obvious beneficiaries of 

the measure would be financially distressed 
farmers and homeowners, Ely notes that “ rel

atively few” individual mortgagors actually 
sought protection under the law. Moreover, 

the B la isde ll litigation involved neither a 

farm nor traditional homeowner, but instead 

a Minneapolis boardinghouse that had fallen 

upon hard times.

The Court’s 5-4 decision upholding the 
law was significant not only because it be

came the basis “ for the modern reading of 
the contract clause” 67 but for other reasons 

as well. It encouraged what shortly proved 
to be a misimpression that the Court would 

also look favorably on various New Deal 

policies then emerging from Congress, and 

it occasioned Chief Justice Charles Evans 

Hughes to advance what Ely describes as 

a “Janus-faced approach” to the Contract 

Clause in his opinion for the majority of 

five. That is, the existence of the emergency 

justifying the moratorium was itself subject 

to judicial inquiry, thus allowing Hughes to 
“cabin the reach of his opinion” so that it
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wo u ld no t “u nde rcu t the fu tu re e fficacy” 68 of 

the constitutional limitation.
Hughes’s position then led Justice 

George Sutherland to issue one of the most 

powerful dissents of his sixteen-year career 

as he lamented the prospects of “ future 
gradual but ever-advancing encroachments 

upon the sanctity of private and public 

contracts,” noting accurately that the clause 
had been framed with times of economic 

hardship clearly in mind. “ If  the provisions 

of the Constitution be not upheld when they 

pinch as well as when they comfort, they 

may as well be abandoned.” 69

Finally, the Chief Justice’s opinion itself 

took shape as a result of a serious exchange 
of views within the majority, so MLKJIHGFEDCBAB la isde ll 

is important not only for its impact on the 

Contract Clause but also because of what 

it teaches about the workings of the Court 
itself. With a majority consisting of himself 

and Justices Louis D. Brandeis, Benjamin 
N. Cardozo, Harlan F. Stone, and Owen J. 

Roberts, Hughes tried to distinguish between 

the obligation of the contract and the remedy; 

he emphasized that the moratorium did not 
impair the obligation but merely modified the 

remedy. Justices Cardozo and Stone read the 

Chief Justice’s first draft with misgivings so 

serious that each considered writing a con

curring opinion. Cardozo actually prepared 
a draft, never officially published, that advo

cated a Contract Clause that would adapt with 

the times. The “contract clause is perverted 

from its proper meaning,”  urged Cardozo,

when it throttles the capacity of 

the states to exert their govern

mental power in response to crying 

needs.... [T]he welfare of the social 

organism in any of its parts is bound 

up more inseparably than ever with 
the welfare of the whole.... The 

state when it acts today by statutes 

like the one before us is not further

ing the selfish good of individuals or 
classes as ends of ultimate validity.

It is furthering its own good by 

maintaining the economic structure 

on which the good of all depends.

Such at least is its endeavor, how
ever much it miss the mark.” 70

I t  w a s C a r d o z o ’ s t h e m e t h a t  H u g h e s b u i l t  

in to  h is f in a l  d r a f t .  “ I t  is m a n ife s t ,”  H u g h e s 

e x p la in e d ,

that there has been a growing ap
preciation of public needs and of 

the necessity of finding ground for 

a rational compromise between indi

vidual rights and public welfare....

With a growing recognition of pub

lic needs and the relation of indi
vidual right to public security, the 

Court has sought to prevent the 
perversion of the clause through its 

use as an instrument to throttle the 

capacity of the states to protect their 

fundamental interests....71

P e r s p e c t iv e s  o n  S c a l ia

Akin to judicial biographies and consti

tutional histories are volumes that focus on a 
particular Justice. That category is illustrated 

by two very different kinds of books on 

the same Justice: Antonin Scalia. The first 
of these, T h e C o n s e r v a t iv e R e v o lu t io n o f  

A n to n in  S c a l ia , is edited by political scien

tists David A. Schultz of Hamline University 
and Howard Schweber of the University 

of Wisconsin-Madison.72 Their volume was 

occasioned by the sudden death of the 103rd 

Justice on February 13,2016, just four weeks 

shy of his eightieth birthday and by the 

widely shared view that he was truly both an 

important and uncommonly rare jurispruden

tial figure.

Justice Scalia’s passing meant the loss of 

not only a rapier wit, critic of an imperious ju

diciary, and perhaps in recent years the most 

energetic questioner at oral argument but also 

one of the modem era’s most dependable and 
enthusiastic judicial advocates of originalism
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and te xtu alis m as inte rp re tative m e tho ds . The 

de p artu re o f s o dis tinctive a vo ice quickly 

made it apparent that the Court’s public 
sessions had fundamentally changed as had, 

as many suspected, its internal dynamics as 
well. Also different would be the public face 

that the institution’s decisions and opinions 

projected.

Moreover, once Republican leaders in 

the U.S. Senate announced that they would 

not consider a replacement nominee until 

after the presidential election in Novem

ber 2016, the Court faced the prospect 
of functioning for an undetermined period 

with only eight Justices, fewer if another 

Justice recused. The resulting state of af
fairs was characterized by partisan-driven 

neglect and inaction not witnessed since the 

nineteenth century. Thus, despite President 
Barack Obama’s nomination on March 16, 

2017, of Chief Judge Merrick Garland of the 

Court of Appeals for the District of Columbia 

Circuit, Scalia’s seat remained vacant until 

after the Senate confirmed President Donald 

Trump’s nomination of Judge Neil Gorsuch 
of the Tenth Circuit Court of Appeals in April  

2017.

Ironically, Scalia’s appointment to the 
Supreme Court had come about through the 

confluence of a rare judicial event and an

other unusual political situation. On June 17, 
1986, President Ronald Reagan, then midway 

through his second term, made two important 

announcements: the retirement decision of 

Chief Justice Warren E. Burger, who had 

succeeded Earl Warren as Chief in 1969, 

and the nomination of Justice William H. 

Rehnquist as Chief Justice, a move that would 

make Rehnquist only the third Chief to have 

been selected from within the Court itself. 
Applying a variation on the double switch 
in baseball, Reagan then revealed his choice 

of Judge Antonin Scalia of the Court of 

Appeals for the District of Columbia Circuit 

to fill  Rehnquist’s seat as Associate Justice. 

Scalia had sat on the appeals court since 1982 

and would become the first Italian American

to serve on the nation’s highest court. His 

appellate judicial service was preceded by 

seven years of private practice in Cleveland, 
Ohio (1960-1967), followed by teaching po

sitions in the law schools at the University 
of Virginia, University of Chicago, Stanford 

University, and Georgetown University. He 

had also been general counsel in the Office 

of Telecommunications Policy in the Execu

tive Office of the President, 1971-1972, and 

assistant attorney general, Office of Legal 
Counsel, in the Department of Justice during 

1974-1977, as well as chair of the U.S. 
Administrative Conference, 1972-1974.

The timing of Scalia’s nomination was 

auspicious, in that Republicans had been the 
majority party (53:47) in the U.S. Senate 

since 1981 for the first time since the early 

1950s, assuring that direction of the confir

mation process in the Judiciary Committee 

and the scheduling of floor debate and a vote 
would be in Republican, not Democratic, 

hands, important because party control is 
a significant consideration in confirmation 

politics, as Judge Robert Bork, whom Reagan 

seriously considered naming in 1986 in place 
of Scalia, painfully discovered in 1987, after 

Democrats regained control of the Senate 
following the 1986 elections.73 Probably also 

a “positive”  for Scalia’s nomination was that 

the Court of the mid-1980s was widely per

ceived as ideologically balanced in a way that 

adding Scalia would not cause a major shift in 

its position on the most politically and legally 

salient issues. Rather Scalia “ represented 

an even trade for the Rehnquist vote, as 

Rehnquist did, more or less, for Burger’s.” 74 

However, the success of Scalia’s nomination 

first required Rehnquist’s confirmation.

From the outset, the Rehnquist nom

ination encountered intense opposition in 
what Utah’s Senator Orrin Hatch called a 

“Rehnquisition.” 75 In part a repeat airing 

of concerns that had surfaced during the 

hearings in 1971,76 when President Richard 

Nixon named Rehnquist to replace Justice 

John M. Harlan, and in part a review of his
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te nu re o f s o m e fifte e n y e ars o n the high co u rt, 

he arings by the Ju diciary Co m m itte e o n the 

Rehnquist nomination consumed four days, 

and Senate floor debate five. Confirmation by 

a vote of 65-33 came on September 17. Not 

since 1836, when the Senate confirmed Roger 

Taney, had a nominee for Chief Justice been 

approved by a ratio of less than two to one.

Perhaps because the Senate’s scrutiny 

of Rehnquist was so intense, Scalia’s nom

ination generated only mild turbulence. It 

was as if  the Senate’s negative energy had 
already been fully expended. The prospect 

of two back-to-back anti-nominee crusades 
may have seemed unappealingly daunting 

for many Democrats. Besides, particularly 

in light of the nominee’s Italian heritage, 
many Democratic senators could hardly ig

nore their ethnic constituencies. Remarkably 

brief in light of more recent confirmation pro

ceedings, the Judiciary Committee’s hearings 
on Scalia lasted only two days and produced 

a favorable vote of 18-0. Floor debate did not 

exceed five minutes. Following the vote on

Rehnquist, the Senate confirmed Scalia, 98- 

0. (Rehnquist is indeed distinctive in that both 

of his confirmations occurred in the context 

of paired nominations.)
Schultz and Schweber explain that when 

Scalia took his seat on the Court, some 

observers “hoped or feared” that his arrival 

“would guarantee a conservative counter

revolution that would reverse the liberal 

jurisprudence of the Supreme Court under 
Chief Justice Earl Warren which had con

tinued to some extent and the Burger Court 

through the influence of Justice William 

Brennan.” 77 By 2016, while the Court had 

moved somewhat to the right by most mea
sures, some of that shift was already under

way before his arrival. Thus, the question 
arises about the “depth or scope of his 

contribution or his impact.” 78

Intriguingly, the title chosen for their 

book suggests a concluding answer to that 

question: that there was a jurisprudential 

revolution of sorts and that Scalia had a major 
part in achieving that result. However, their
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intro du ctio n quickly casts considerable doubt 

on that initial impression in much the same 

way as did the subtitle of Vincent Blasi’s 

edited volume on the Burger Court: T h e 

C o u n te r -R e v o lu t io n T h a t W a s n ’ t (1986). 

As Schultz and Schweber maintain, while

Scalia’s proclivity in oral arguments 

and sting in his opinions, mostly 

dissents, may have earned him head

lines in the news, they also often 

guaranteed that he would be alone 

(or joined by Clarence Thomas) in 

his views. Unlike Brennan, who 

was legendary in his ability to win 

over others and build coalitions, 

Scalia was not famous for that. His 

professional attitude toward others 
may have cost him influence and 

majorities.79

The editors then nudge the reader again 

by suggesting that Scalia’s influence may 

have “ turned out to be far less than it 

could have been, and his ability to persuade 

other justices to adopt his legal views— 

both substantively and methodologically— 

was perhaps less than many mainstream 

media accounts recognize.” They also ask 
alternatively whether Scalia was “among the 

greatest justices ever on the Supreme Court, 

or even its intellectual leader.” 80 Those con
trasting back-and-forth possibilities set up as 

the challenge for the book, to assess Scalia’s 

legacy. To achieve that objective, the editors, 

in addition to contributing a jointly authored 

introduction, assembled an impressive col

lection of a dozen essays by sixteen scholars. 

The result is a major contribution to the 

literature, a book that any future student 

of Scalia’s work on the Court will  need to 

consult.

Moreover, given the topics covered by 

the essays, one suspects the book will  be seen 

as a model for other books seeking to assess a 
particular Justice’s legacy. For example, a pair 

of essays examines Scalia’s theory of politics 

and his connection to the legal conservative

movement. Another pair looks at his origi- 

nalist approach from different perspectives. 

Others examine the Justice and the difference 

he made institutionally at the Court through 
his propensity to write concurring opinions 

and his emphasis on an unusually active and 
even combative style at oral argument. Still 

other essays treat substantive areas such as 

administrative law, employment discrimina
tion law, “culture war” issues, employment 

discrimination law, and criminal justice.

Another contributed chapter, “Justice 

Scalia’s Confirmation Hearing Legacy,” by 

Alexander Denison and Justin Wedeking, 

finds a connection among Justice Scalia’s 

placid confirmation in the Senate, his judicial 
career, and some of the more recent and 

far from placid Senate hearings and floor 

debates on Supreme Court nominees. That 
connection is that, “despite the lack of con

flict  at that hearing both the event and Scalia’s 

own later influence helped usher in an era 

of highly partisan ideological examinations 

of judicial candidate [sic], a development of 
which Scalia himself personally approved.” 81 

That is, Scalia’s success as a Justice in ar
ticulating with nearly evangelistic fervor his 

particular view of constitutional and statu
tory interpretation as both respectable and 

serviceable has sometimes prompted senators 
supporting or opposing later nominations to 

base their votes on the degree to which the 

nominee seems like, or unlike, the former 

Justice in those respects. Thus, one sup

poses that unanimity in confirmation votes 

on a Supreme Court nominee in the post- 

Scalia era will be rare indeed. (In their 

summary of the Dennison and Wedeking 

essay, the editors are mistaken when they 

write that “Scalia’s own hearing followed the 

extremely contentious hearings addressing 
the nomination of Robert Bork.” 82 Rather, 

examination of Scalia in the Senate for the 

Supreme Court MLKJIHGFEDCBAp receded Bork’s by about a 

year.) Nonetheless, the paradox remains in 
that a nominee (Bork) was rejected in 1987 

partly because he professed a jurisprudential
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o u tlo o k bare ly dis tingu is hable fro m Scalia’s 

in 1986. Ironically, in the wake of Judge 
Bork’s emphatic rejection by the Senate in 

1987, the Senate’s vote in February 1988 

to approve Judge Anthony M. Kennedy for 

Justice Lewis F. Powell’s seat—a seat that 

otherwise would have been Bork’s—was 98- 

0. Thus, the decade of the 1980s witnessed 

two unanimous votes for a Supreme Court 

nominee, barely seventeen months apart.

Schultz and Schweber’s collection con

cludes with an unexpected finding in an 

essay by James Staab, “Was Antonin Scalia 

a ‘Great’ Supreme Court Justice?”  The ques
tion posed by his title reminds one of a 

parlor game Court watchers might play on 

a rainy evening, where views about favored 

and disfavored Justices do battle with others’ 

evaluations. However, Staab has moved well 

beyond a simple level of verbal skirmishes 

by bravely laying out criteria by which one 

might gauge judicial greatness. While his 

method hardly banishes controversy—one 
might want to add or subtract a criterion 

from his list or quibble about how a par
ticular criterion might apply to a particular 

Justice—the virtue in his approach, which he 

acknowledges builds on the work of others, 

is that it does make explicit a basis on which 

Justices might be evaluated, so that, at the 

outset of any appraisal, every Justice is being 

measured against the same benchmarks as the 

others.

Staab’s analysis of greatness employs 

seven criteria: (1) length of service; (2) 

judicial craftsmanship, where Staab insists 

that Scalia’s judicial opinions “set a high bar 

and are a lasting testament to his hard work 

ethic and attention to detail” 83; (3) influence, 

“or whether the judge has left an indelible 

mark on the law; (4) judicial temperament, 

or the qualities of being dispassionate and 

even-tempered; (5) impartiality, or the qual

ities of disinterestedness and maintaining a 

strict detachment from partisan activities; (6) 

vision of the judicial function, or the proper 

role of judges in a constitutional democracy;

and (7) game changers, or whether the judge 

foreshadowed the future direction of the law 
and was on the right side of history.” 84

Judging whether one was or is on the 

“ right side of history” raises complex ques

tions of historiography and epistemology, but 
that seems not to deter Staab, who counts 

Scalia’s role as a dissenter as a distinct 

negative because he sees dissents as unlikely 

to be “vindicated by future generations.” 85 

After he completes his estimate, Staab awards 

Scalia “very high marks for (1), (2) and (3); 

low marks for (4) and (5); an average mark 
for (6); and a low score for (7).” He thus 

places Scalia “ in the category of a ‘near 
great’ justice.” 86 Alongside the 105 prede

cessor Justices, achieving a mark that seems 

easily to amount to B+ or perhaps even 

A— for one’s career seems commendable, 

provided Staab allowed no grade inflation to 

creep into his calculations.
The second book on Justice Scalia is 

S c a l ia S p e a k s ,8 7 a collection, edited by 

Christopher J. Scalia and Edward Whalen, of 

the late Justice’s speeches, to which Justice 
Ruth Bader Ginsburg contributed the Fore

word. Christopher Scalia, the eighth of the 
Justice’s nine children, is a former professor 

of English who now works in public relations 

near Washington, DC, and Edward Whalen, 

who was a law clerk to Justice Scalia during 

the 1991—1992 term, is president of the 

Ethics and Public Policy Center in Washing

ton.

This valuable set of Justice Scalia’s pub
lic remarks on some forty-eight occasions 

that approximately span his time on the 

Supreme Court—from as early as June 14, 

1986, to January 7, 2016—is divided into 
six sections: On the American People and 

Ethnicity, On Living and Learning, On Faith, 

On Law, On Virtue and the Public Good, and 

On Heroes and Friends. The principal virtue 

of a book like S c a l ia S p e a k s is that it opens 

a window into the thoughts, personality, and 

character of a man whose previously known 

principal public contributions largely have
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de rive d fro m his ju dicial s e rvice , o n bo th the 

Co u rt o f Ap p e als and the Su p re m e Co u rt. 

Co ntr ibu tio ns fro m Ju s tice Scalia’s Su p re m e 

Co u rt te nu re co ns is t o f his questions dur

ing oral argument and his judicial opinions, 

a literally voluminous collection. By one 

count, the Justice authored 870 opinions 

during his thirty years on the Supreme Court, 

including 281 majority or plurality opin
ions, 274 dissents, and some 315 concurring 
opinions.88 If those opinions embody the 

bulk of Scalia’s professional identity, this 

book, as Justice Ginsburg explained in her 

Foreword, “capture[s] the mind, heart, and 

faith of a Justice who has left an indelible 

stamp on the Supreme Court’s jurisprudence 
and on the teaching and practice of law.” 89 

Or, as Christopher Scalia explained in the 

Introduction, he and Whalen “were eager to 
work on this collection because we think it ’s 

important that Americans have an accessible 

way to encounter Justice Scalia’s ideas and 
personality.” 90 The operable word in that 

sentence is “accessible.” The Justice’s oral 

presentations on such a variety of topics 
make him MLKJIHGFEDCBAaccessib le to a wider range of 

readers than do his opinions alone. Indeed, as 

well-crafted as were many of those opinions, 

they were still legal documents, necessarily 

at times cast not in casual prose but in the 

technical and often specialized language of 
the law.

Yet the desire to share someone’s words 
with a wider public is distinctly different 

from carrying out that desire. As the Intro

duction recounts, “Ed and I sorted through 

hundreds of files and documents, as well 

as dozens of floppy disks that we received 

from Dad’s secretary.” (Mention of “ floppy 

disks” suggests the magnitude of technolog

ical change over the time of the Justice’s 
service.) Apparently the searching and sort

ing yielded surprises in that neither Whalen 

nor the younger Scalia had been aware of 

“ the number of speeches, the breadth of 

their subject matter, and their consistent high 
quality. Neither of us knew that he’d delivered

so many speeches that weren’t about legal 

subjects, or to so many groups unassociated 

with the law. The sheer variety of mate

rial and the many surprises we encountered 

made the process a joy.” 91 With reference 

to a statement that the Justice once made 
to son Christopher that good writing was 

hard work, the editors found in one speech 
an elaboration where he indicated that the 
main things separating ordinary writing from 

good writing were “ time and sweat—writing, 
revising, rethinking, and writing again.” 92

The editors reveal that while Justice 

Scalia sometimes spoke from a prepared text, 

he just as often relied on what they simply 

call “The Outline”—a “barebones series of 
prompts...though that’s giving it too much 

credit—which he took to every speaking 

engagement, even if he was delivering a 

different, unrelated set of remarks.” The 

Justice’s assistant “Angela Frank still laughs 

at the idea of Justice Scalia taking his security 
blanket with him, but she was always sure 

to have multiple copies available and a copy 
ready for every trip he took.” 93 At other 

times, depending on the type of occasion, 

“The Outline” would be only a single sheet 

of paper with a few words typed and perhaps 

even misspelled in a font that indicated it 

might have originated in a typewriter.

As a collection of addresses and less 

formal talks, S c a l ia S p e a k s falls into a 

rich subcategory of judicial literature that 

perhaps originated with the tenures of Jus
tices David J. Brewer94 (1889-1910) and 

Oliver Wendell Holmes Jr.95 (1902-1932) 

and continued with Justice Felix Frankfurter 
(1939-1962)96 and Chief Justice Earl War

ren (1953-1969).97 Such compilations of 

speeches and similar public papers have al

lowed scholars and others access to glimpses, 

apart from judicial opinions, into the minds, 

interests, and concerns of Justices. Similar 

books of speeches by Charles Evans Hughes 

predated his first appointment to the Supreme 
Court98 as were his important six lectures on 

the Court at Columbia University in 1927,
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p u blis he d as T h e S u p r e m e C o u r t  o f t h e 

U n ite d  S ta te s in  1 9 2 8 .

Ce rtainly , in what m ay be co ns ide re d 

a m ajo r additio n to the bo dy o f p u blis he d 

out-of-Court materials by Justices of the 
modern Court, Christopher Scalia and Ed

ward Whalen have given readers a more 

complete picture of the person who was 
Antonin Scalia." One quickly discovers that 

he was not merely a jurist, but also a mas

terful wordsmith and performer with eclectic 

interests. His judicial service as well as the 

political maneuverings that ensued in filling  

his seat are themselves vivid reminders of the 

continuing role of the Justices in not only the 

legal but in the political life of the nation, a 

reality amply illustrated by each of the books 

appraised here.

T H E  B O O K S  S U R V E Y E D  IN  T H IS  A R T IC L E  

A R E  L IS T E D  A L P H A B E T IC A L L Y  B Y  A U T H O R  

B E L O W
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York: Basic Books, 2018). Pp. 324. ISBN: 

978-0-465-09662-0, cloth.

El y , Ja m e s W., Jr . T h e C o n t r a c t  C la u s e : A  

C o n s t i tu t io n a l  H is to r y  (Lawrence, KS: The 
University Press of Kansas, 2016). Pp. 376. 

ISBN: 978-0-7006-2307-5, cloth.
Sc a l ia , Ch r is t o ph e r J., a n d Ed w a r d Wh e

l a n , e d s. S c a l ia S p e a k s : R e f le c t io n s o n  

L a w , F a i th , a n d L i fe  (New York: Crown 

Publishing Group, 2017). Pp. xi, 420. ISBN: 

978-0-525-57332-6, cloth.
Sc h u l t z, Da v id A., a n d Ho w a r d Sc h w e- 

b e r . T h e C o n s e r v a t iv e R e v o lu t io n o f  A n 
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