Introduction

It is always our aim to provide our
readers with a rich diversity of materials on
the history of our nation's highest court, but I
think this issue is one of the most diverse in
my quarter-century as editor of the Journal.
We have articles on legal strategy, the con-
stitutional validation of the Union victory in
the Civil War, the maneuverings that took a
little-known lawyer from the heartland to the
Supreme Court, the end of one of the most
important eras in the Court's history, and
how environmental concerns made their way
into the volumes of U.S. Reports.

John Marshall, the great Chief Justice,
is always ranked as one of the three most
important persons to have sat on the high
court, along with Oliver Wendell Holmes,
Jr., and Louis Dembitz Brandeis. Scholars,
myself included, consider the decisions
handed down by Marshall in his thirty-four
years on the bench to be the building blocks
of our constitutional structure. Yet if one
looks closely, the really important decisions
took place in his first two decades, and of the
opinions in his last years, the Cherokee cases
stand almost alone. Professor William Da-
venport Mercer of the University of Ten-
nessee suggests that if we look closely at the
last years of the Marshall Court, we will see
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that circumstances—both of a personal and
political nature—had changed dramatically
from the heyday of McCulloch and Gibbons.

Two years ago the Society sponsored a
lecture series on “Presidents and Their
Cabinets,” and due to a variety of circum-
stances, we were unable to print all of the
lectures in the same issue. We now have the
last of those lectures, the one on Salmon P.
Chase, who served as Lincoln's Secretary
of the Treasury, and then became Chief
Justice to succeed Roger Taney. Professor
Cynthia L. Nicoletti of the University of
Virginia Law School reminds us that
Chase's famous comment, that “the Con-
stitution, in all its provisions, looks to an
indestructible Union, composed of in-
destructible states,” which is now accepted
as a foundational constitutional tenet, was
not always so, especially in the years before
Texas v. White (1869).

In the history of the First Amendment's
Speech Clause, most historians see the in-
famous case of Dennis v. United States
(1951) as an unfortunate stumble by the
Court on the road from Abrams v. United
States (1919) to Brandenburg v. Ohio
(1969). In fact, the Court reversed itself in
just six years in the Yates case. Why and
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how this volre-fuce came about has been at-
tributed to a number of causes—changes in
the political environment and personnel
changes on the bench being the two most
common reasons given. Hayden Thorne, a
doctoral student at Victoria University in
Wellington, New Zealand, suggests another
reason: a significant shift in legal strategy,
which appealed to the sitting judges in both
the trial and appellate courts far more than
the effort of the Dennis attorneys to make it a
political trial.

For environmentalists, no member of
the Supreme Court is held in higher esteem
than William O. Douglas, who made pro-
tecting our natural resources his chief ex-
trajudicial activity. Many legal scholars
mocked him when in dissent he suggested
that trees and rivers ought to have legal
standing so that they could challenge the
depredations visited upon them by devel-
opers. Although trees may not yet have
standing, the courts have proven more
friendly to groups like the Sierra Club who,
in a way, speak for the trees. The Hon. M.
Margaret McKeown, a judge on the Court
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of Appeals for the Ninth Circuit, takes a
fresh look at the case that included the
Douglas dissent, Sierra Club v. Morton
(1972), and has come up with new and
interesting findings.

A number of years ago I had the priv-
ilege of interviewing Justice Harry A.
Blackmun, and he rather self-deprecatingly
referred to himself as “old number three,”
meaning that he had been Richard Nixon's
third choice to replace Abe Fortas, after the
Senate turned down his first two nomi-
nations. Melissa Nathanson, after a career as
a practicing attorney, is now at work on a
full-scale biography of Blackmun, and she
tells us here what a strange web of events led
not only to his appointment to the high court,
but to his earlier nomination to the Court of
Appeals for the Eighth Circuit by President
Eisenhower. It was almost as if he had the
luck to be standing on the right corner when
the right bus came by.

So that is our smorgasbord for this issue
—it is rich. it is diverse, and we hope that
you will find it as interesting as we did.
Enjoy!



The Last Days of the Marshall Court

WILLIAM DAVENPORT MERCER

Introduction

Consider this political issue from the first
decade of the American republic: while the new
Constitution required the President to update
Congress on a periodic basis, it did not specify
the etiquette required of Congress by way of a
response. In the 1790s, when the capital resided
in New York City and then Philadelphia,
congressmen began traveling together as a
procession to the President’s residence to wait
on the President and give their response. After
the capital moved to the new District of
Columbia in 1800, this custom was discon-
tinued within one year, replaced by a courier.’
Criticized as overly aristocratic and not befitting
the representatives of a republic, the congres-
sional procession came to an end because of the
changing notions of deference exemplified
politically by the transition from federalist to
republican control of the government. Marching
across marshy and unfinished Washington,
D.C., however, also raised objections rooted
more in practicality, annoyance, and the reality
that the government had moved to a city that
barely existed.

Similarly, when we examine the early
history of the Supreme Court, we should
likewise understand it not only as driven by

legal doctrine or grand political ideology, but
as an institution perpetuated by people living
in a particular place in time. The Justices
reacted to the death of loved ones, illness, and
changing work conditions as much as they
responded to political events or novel legal
questions. We cannot neatly segment activities
deemed political from those considered social,
cultural, or even environmental.

While the Marshall Court was successful
as a result of a membership filled with qualified
jurists who had the good fortune to work
together as a unit for over a decade, the
convergence of three factors—personality,
place, and timing—played as important a role.
By the last five years of the Marshall Court, the
circumstances surrounding all three had
changed significantly. Chief Justice John Mar-
shall was entering the final years of his life,
beset by personal illness, preoccupied by the
death of family and friends, and unable to
maintain the accord seen in the Court’s early
years. Relatedly, Washington was no longer a
city in its infancy; the enforced seclusion that
initially aided in creating a unified court
dissipated as the city and the government
matured and its new members scattered.
Finally, the country had moved away from
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the Court’s expansive vision of the constitu-
tional order.

A focus on the very difficult last five years
of the Marshall Court make it apparent that
Marshall and his longtime judicial allies looked
to their handiwork not with a sense of
accomplishment but largely with a sense of
resignation and an understanding that their body
of work could soon be undone. In this way,
much of the Marshall Court canon that we
lionize today has a bit of a modern gloss to it.
Of course, politics contributed to this denoue-
ment. If, however, we consider Aristotle’s
famous observation that man is a political
animal, we can begin to collapse the artificial
distinction between the personal and political
that deems the former to reside in the unofficial
domain of sentimentality and the latter to be
official, and thus relevant. If we view politics as
did Aristotle, as an essential attribute of man’s
existence and necessary to the development of
his highest purpose, and the city as the place
through which people can exercise these
abilities in order to truly exist to the fullest
degree, where the Justices lived, how they
socialized, and who they loved and lost are
important concerns.” In this respect, the new
city of Washington was as important an actor in
the Supreme Court narrative as the Justices
themselves. Simply defining politics as the
domain of legislatures and presidents, and of
edicts and laws, will only tell part of the story.

Madeira and Good Conversation

Piloting the Supreme Court from 1801
until his death in 1835, John Marshall is
naturally a focal point for historians. Scholars
have long recognized, however, that even in its
most powerful early decades, the Court was
not uniform in its outlook or its decision
making, as Marshall did not solely set its
agenda or make its decisions.” We should not
discount the talents of the many Justices who
served on the high court for the first three
decades of the nineteenth century. Nonetheless,
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while the Court’s voice was not simply
Marshall’s, try to imagine it without him.

Marshall’s thirty-four years as Chief
Justice have long given historians the oppor-
tunity to classify his tenure into distinct eras;
most consider the period between 1812 and
1823 as the Marshall Court’s “golden age,”
with McCulloch v. Maryland in 1819 as the
high-water mark of its influence.* In these
years, we see as its most recognizable element
the Court speaking with one voice, usually
Marshall’s, attributable to the Justices working
together as a group. Much of this success was
due to timing. While the Court was issuing
decisions that concerned hotly contested
matters, like the constitutionality of the Bank
of the United States during a severe economic
depression, the states’ rights movement that
took off in the 1820s had not yet begun to
target the Court.’ The rise of states’ rights
ideologies that culminated at the federal level
with the ascension of Andrew Jackson to the
presidency by the end of the decade made the
nationalism of the Marshall Court seem not
only anachronistic but dangerous to some.
Indeed, foreign observers noted that the
speeches in Congress during the 1831 session
all seemed to share the common thread of
opposing the federal government and trum-
peting the supremacy of the speaker’s state.
English visitor Frances Trollope found their
reasons puzzling, noting that

every debate 1 listened to in the
American Congress was upon one
and the same subject, namely, the
entire independence of each indivi-
dual state, with regard to the federal
government. ... I speak solely of the
very singular effect of seeing man
after man start eagerly to his feet, to
declare that the greatest injury, the
basest injustice, the most obnoxious
tyranny that could be practised [sic]
against the state of which he was a
member, would be a vote of a few
million dollars for the purpose of
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making their roads or canals; or for
drainage; or, in short, for any purpose
of improvement whatsoever.®

Marshall and his judicial brethren found
themselves increasingly out of synch with
many of the changes transforming the country.
The Court’s rulings sanctioned the move
toward national markets, empowered corpora-
tions to undertake development, and kept
states and localities from interfering in these
national projects. At the same time, the Court
itself was becoming increasingly isolated from
the country. The democratic ethos that en-
gulfed the United States after the War of 1812
was represented not just in the obvious places,
such as the removal of property requirements
for voting across the country. It also appeared
in how Americans socialized, how they related
to one another, and even how they dressed.
Indeed, Marshall visually appeared as a relic
from a rapidly passing generation. By the
1830s, cravats had disappeared, surpassed by
replaceable white collars, while breeches and
stockings were supplanted by pantaloons, or
trousers. Men’s fashion had changed so much
that by the 1834 New York mayoral race, the
term “‘silk stocking” had first been used against
candidates to paint them negatively as pseudo-
Federalists. In spite of these changes, Mar-
shall’s daily appearance had barely changed in
decades: breeches, a long coat, waistcoat,
cravat, stockings, and shoes fastened with
silver buckles. This outfit remained almost
entirely black, sans the white cravat, and was
generally unkempt. He still kept his hair
messily tied back, although by 1830 it had
largely turned gray and begun to thin.’

The Marshall Court was successful for a
number of reasons we can attribute to Jegal or
political acumen. Relatedly, there was a
consistency of membership that allowed the
Justices to tackle constitutional issues that
lesser courts could have mangled. Not coin-
cidentally, the Justices remained the same for
the eleven years of the Court’s “golden age.”®
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This consistency, coupled with Marshall’s
unique personality, produced the camaraderie
essential for the Court’s success. Appointed
Chief Justice by John Adams, the last Amer-
ican President identified as a Federalist,
Marshall managed to maintain a consensus of
thought on the Court throughout much of his
tenure despite the steady addition of Justices
by Republican administrations. Notwith-
standing that William Johnson, Gabriel Duvall,
and Joseph Story had all been appointed by
Republican Presidents, they came together for
some of the Court’s most profound accom-
plishments—upholding the constitutionality of
the Bank of the United States in McCulloch,
insulating corporate entities from state inter-
ference in Dartmouth College v. Woodward,
and affirming the prerogative of the Federal
Government to regulate interstate commerce in
Gibbons v. Ogden.®

This cohesion is often attributed to parti-
cular traits of Marshall’s personality. From his
time as a young officer in the Revolutionary
War through his service as Chief Justice,
Marshall relied upon an easy sociability that
was not instrumental, but part of his character.
In many ways, the affability that allowed
Marshall to create the necessary cohesion on
the Court also allowed him to flourish as well.
In this way, the political and personal are rarely
separated so neatly. Unlike his cousin and long-
time nemesis Thomas Jefferson, who was noted
to use social gatherings to make political points,
Marshall seemed to have genuinely enjoyed
company.'® Marshall in 1788 helped organize
Richmond’s earliest social club, known alter-
natively as the Quoits Club, after the horseshoe-
style game he learned growing up in western
Virginia and perfected playing with his men
during his service in the war, or as the Barbecue
Club, after the feasting and drinking that
occupied the members’ time when they were
not pitching quoits. Remaining a member until
his passing, Marshall helped concoct a semi-
official drink for the group—a potent combina-
tion of brandy, rum, and his lifelong favorite,
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Madeira. This was no high tea of dainty finger
sandwiches and powdered wigs, and Marshall
was no dandy. Marshall astonished visitors to
the club with his common touch. One young
visitor noted that Marshall was quite simply
drunk and pitching quoits while wolfing down
mint juleps. To break ties, Marshall was known
to get to his knees in the dirt to measure the
correct distance of the quoit throws.'' He spoke
with a bit of a backcountry accent more in line
with settlers in western Virginia than the
tidewater gentry.'”> Charles Fenton Mercer
once told a story about meeting a man serving
as a state commissioner in western Virginia in
the summer of 1812. The man was there to
traverse the James River, presumably to un-
cover the best methods to remove the obstruc-
tions choking off navigation. Wearing bark
around his ankles to ward off rattlesnake bites,
sleeping on a bed of leaves and twigs, and
making his own tea of sassafras, the man turned
out to be John Marshall, who was also serving
as the current Chief Justice of the Supreme
Court."”

While men's fashions changed during his thirty-four
years on the Court, Chief Justice Marshall (pictured
here circa 1808) continued to wear the same black,
unkempt outfit of breeches, a long coat, waistcoat,
white cravat, stockings, shoes fastened with silver
buckles, and with his hair messily tied back.
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Washington City

The effectiveness of Marshall’s person-
ality on the success of the Court was
unmistakably aided by the particular circum-
stances of holding court in Washington. For
roughly two months each year, the Justices
would return to the capital to hear cases before
dispersing to attend to their circuit riding duties.
Washington was still very much an aspirational
city when the Supreme Court began its tenure
there in 1801; historian Catherine Allgor
described it as “more potential than place.”™*
The optimism of the young nation was evident
in its plans for structures that were more at
home in classical Rome than along the swampy
Potomac River. While the initial proposals for
the federal capital included a Supreme Court
building, a dedicated court structure was not
realized until 1935."> During Marshall’s term,
the Court met most often in the basement of the
Capitol building, although damage from the
War of 1812 forced it into a private home for a
time.'® This rudimentary arrangement meant
that there were no judges’ offices or private
chambers."” Indeed, the courtroom did not even
provide a place for the Justices to change into
their robes privately."® As a result, the
boardinghouses the Justices occupied for their
annual Washington sessions served as a hub for
a myriad of professional and social activities;
court business was done at the same location
where the Justices ate, drank, and socialized.
Given the blurring of professional and social
lines in this way, it is easy to see how a
personality as gregarious as Marshall’s could
draw seeming opponents into an esprit de
corps.'® The move to Washington was essential
for building the camaraderie of the Court in
ways that would have been difficult had the
capital remained in the more cosmopolitan and
livelier Philadelphia.”’

1830

While the Marshall Court had successfully
weathered the political currents of the early
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republic, in its final five years, from 1830 to
1835, the Court faced perhaps its most
insurmountable challenges. Much of the tur-
moil faced by the Court in these final five years
can be traced to the election of Andrew
Jackson in 1828. Joining Marshall on the
Court during the election year were Joseph
Story (Massachusetts). William Johnson
(South Carolina), Gabriel Duvall (Maryland).
Smith Thompson (New York), and Bushrod
Washington (Virginia). With the exception of
Thompson, these Justices had served together
as one group since Story’s appointment in
1812. The seeds of the breakup were none-
theless evident. Longtime ally Brockholst
Livingston (New York) died in office in
1823. Appointed by Jefferson in 1807 and
noted as a staunch anti-Federalist in his
politics, Livingston nonetheless joined the
Marshall orbit. Noted to possess a friendly
and approachable manner, Livingston likely
converted to Marshall’s viewpoints in part
because of the latter’s sociability. 2" Tapped to
replace Livingston in [824, Smith Thompson
proved less amenable to the consensus fostered
by Marshall, especially as it related to
Thompson’s more restrictive readings of the
commerce clause than the Marshall Court
accepted.”> Nonetheless, Thompson under-
stood the camaraderie required by his member-
ship on the Court. He sold the home he
purchased in Washington during his tenure as
Secretary of the Navy and joined his new
brethren at Brown's Indian Queen Hotel.™
Robert Trimble replaced nineteen-year
member and fellow Kentuckian Thomas
Todd after Todd’s death in 1826. but Trimble
was in ill health and passed away in August
1828 after only two terms.>* The death of long-
time friend Bushrod Washington in November
of 1829 hit the hardest. Washington was the
only member of the Court with more seniority
than Marshall, having been appointed by John
Adams in 1799. He and Marshall had quite
similar backgrounds; both were Virginians.
fought in the Revolution, studied law with
George Wythe at William and Mary, practiced
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law in Richmond. and served in the Virginia
Convention that ratified the Constitution.?

Marshall exhibited great hesitancy about
returning to Washington for the 1830 term; he
considered Congress’s recent attempt to limit
the Court’s jurisdiction a constitutional crisis.
More important, Marshall was facing this
challenge with a Court whose personal dy-
namics were changing in ways that upset the
unwritten customs carefully developed over the
Jast three decades. To make this more difficult
still. Marshall was also attending to a Court that
was in the process of a Jacksonian overhaul.
Replacing Bushrod Washington that Januvary
was Henry Baldwin of Pennsylvania, while
Robert Trimble’s seat was filled by John
McLean of Ohio.”® If Thompson represented
the start of a transformation of the traditional
dynamic of the Marshall Court, the additional
appointments of Baldwin and McLean began its
collapse.

McLean was elevated to the Court by
President Jackson from his position as
Postmaster General so the administration
could control lucrative postal service
Jackson’s predecessor,
John Quincy Adams, had likewise soured
on McLean. Although McLean denied
Adams’s accusation that he used his position
as postmaster to attend more to patronage
efficient the President
remained unmoved. confiding to his diary
slick
double-dealer. Citing scripture. Adams char-

: 27
appointments.

than governance,

that Mclean was no more than a
acterized McLean as one whose “words are
smoother than butter, but war is in his
heart."** While scholars have since defended
McLean from Adams’s critique regarding
mismanagement of the post office, the jab
about double-dealing seemed to stick.”
After taking his seat on the bench, McLean
continued to engage in politics; his personal
correspondence is rife with letters regarding
national politics and political intrigue, while
the political establishment routinely gossiped
about his political loyalties and his chances
of success in obtaining the presidency.™ The
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Marshall arranged for the Justices to lodge together at various boardinghouses for three decades, but by 1830
they had settled on Brown's Indian Queen Hotel (above). Brown's was located on Pennsylvania Avenue and

served as a social hub for the city of Washington.

worst-kept-secret nature of McLean’s poli-
tical aspirations must have vexed Marshall,
who, by the Adams/Jackson contest of 1828,
had not voted in an election for the
presidency for over twenty years, and
throughout his career had made public
showings of his obligation as a judge to
steer clear of formal politics.”'

In addition to continuing his political
activities, McLean upset the customs of the
Court by failing to integrate into the
boardinghouse culture. Having served as
postmaster since his appointment by Pre-
sident Monroe in 1823, McLean already had
a separate house in D.C., where he lived with
his family, and thus he never resided with the
other Justices. This deviation also signaled to
William Johnson that it was finally time to

leave the boardinghouse, away from the pull
of Marshall. Without McLean and Johnson,
the boardinghouse culture that had existed
since the move to Washington began to
collapse. In contrast, at least during his first
term in 1830, it appeared that Baldwin would
mesh well with the existing ethos and culture
of the Court. Indeed, Marshall and Story
were initially quite pleased, and Baldwin
seemed to fit in well during this first year.*?

1831

The Justices returned to Washington in
January for the 1831 term under ominous
circumstances. On January 24, 1831, James
Buchanan, then a representative from Penn-
sylvania, unsuccessfully pushed a bill to
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repeal Section 25 of the Judiciary Act of
1789, the clause that gave the Supreme Court
the authority to hear appeals from state
courts. Indeed, national legislators like
Buchanan had taken up what had been a
state cause célebre since the 1821 decision
in Cohens v. Virginia, when the Court had
accepted jurisdiction of an appeal from a
conviction for violation of a state criminal
statute. Although the Justices ruled in favor
of Virginia, the Court’s assertion that it had
the right to hear such an appeal from a state
court struck Virginia as an affront to its
sovereignty. Equally ominous, Buchanan
had also served as a manager in the House
impeachment of Federal Judge James H.
Peck the year before. Peck’s trial before the
Senate occurred at the same time Buchan-
nan’s repeal bill made its way through the
House. While Peck was found not guilty by
the Senate, he was the first federal judge
charged with impeachment since Samuel
Chase was tried and acquitted in 1805.%
Heading home to Richmond following
the 1831 term, Marshall had only a few
weeks before he needed to head out on
circuit to hear cases. Although the journey
was always arduous, this time the prospect of
making the trip was much worse. That
spring, Marshall began to feel intense pain,
making walking difficult and urination un-
bearable. In addition to the discomfort, the
lack of mobility took away an activity that
had been part of his daily routine for as long
as anyone could remember. Marshall was an
early riser; in Washington, he spent this time
taking long walks before most of the other
Justices were even out of bed. These walks
may have benefitted Marshall’s analysis of
the cases before the Court that day, not to
mention the positive impacts on his overall
mental outlook. They also helped him with
relationships, as, for example, Marshall was
known to walk with fellow early riser John
Quincy Adams. Even more so than these
benefits, this daily exercise was part of his
personality. Earlier that year, the Chief
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Justice was spotted walking to the Court on
a uniquely cold day with an unbuttoned coat
and without a hat.** Much like his fondness
for good wine and easy conversation,
walking was part of his authentic nature
that helped him pilot the Court through its
most difficult days. The loss of this mobility,
along with the acute pain, made the
remainder of 1831 quite difficult. His wife
Polly gave him a specially designed cushion
to help his long and bumpy 150-plus-mile
ride to Raleigh in May to attend to his
circuit-riding obligations.*

Tired of the pain, limited mobility, and
the side effects of the various medications he
ingested to deal with what his doctor in
Richmond accurately diagnosed as bladder
stones, Marshall revised his will and im-
mediately set out for medical treatment in
Philadelphia that September.>® Once in
Philadelphia, Marshall saw Dr. Philip Syng
Physick, an eminent surgeon who, like
Marshall, was in the twilight of his career.
Indeed, like Marshall, Dr. Physick was also a
bit of a throwback to the last century, as he
continued to powder his graying hair and
pull it back into a queue, a style more
reminiscent of the revolutionary generation.
Tied to the table and lacking anesthesia,
Marshall survived a tortuous procedure in
which Dr. Physick removed hundreds of
small particles from his bladder.”’

After convalescing for several weeks in
Philadelphia, Marshall was able to return to
Richmond for his duties on the circuit court
by the end of November.*® There, Marshall
was faced with perhaps the most daunting
challenge of all, the rapidly declining health
of his wife Mary, known better to genera-
tions of historians as “my dearest Polly,” as
he affectionately referred to her in three
decades of correspondence. Polly did not
travel with her husband to Philadelphia, as
her own health concerns prevented the trip.
Indeed, Polly had long been fragile, both
physically and emotionally. While she and
John had six children survive to adulthood,
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they lost four in succession between 1789
and 1792. These traumas left Polly with a
sense of melancholy for the rest of her life.
Marshall’s personal life was defined by
Polly’s frailty; Marshall accepted her perma-
nent delicate state and played a bigger role in
the parenting of their remaining children. He
also doted on her, writing scores of letters
during his absences, showering her with
gifts, and going to great lengths to compen-
sate for her frail nerves. Shortly after
Marshall’s return to Richmond, Polly fell
gravely ill. For most of December, she was
unable to leave her bed. On Christmas Day,
Polly died.*®

Polly’s death was devastating. Indeed,
death and illness seemed to shadow the
Court that year, as old friends and loved ones
passed on. Former President James Monroe
died that July 4; together Marshall and
Monroe attended school, fought a revolution,
and served in the Virginia House of
Delegates, and both went on to national
prominence. More so, they were similar in
temperament, as they used to frequent
taverns to drink, play cards, and shoot
billiards when court was out of session in
Richmond. They were similar even stylisti-
cally, as Monroe was one also of the few,
like Marshall, who continued the tradition of
dressing in a fashion similar to that of the
eighteenth century.*’

Story also had his own loss earlier that
May, when his ten-year-old daughter Louisa
succumbed to disease. The correspondence
between Marshall and Story is heart-
breaking. Seeking to comfort Story, Marshall
dredged up the memories of his four lost
children buried underneath four decades of
grief: “You ask me if Mrs. Marshall and
myself have ever lost a child. We have lost
four—three of them bidding fairer for health
and life than any that have survived them.
One, a daughter about six or seven was
brought fresh to our minds by what you say
of yours. She was one of the most fascinating
children I ever saw.” Calling forth this
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memory opened even more painful recollec-
tions, as Marshall continued, that his
daughter Mary “was followed within a
fortnight by a brother whose death was
attended by a circumstance we can never
forget.” Marshall then explained the subse-
quent death of his son John James, a
horrifying scenario in which Marshall had
convinced Polly to leave the room when it
appeared John James had passed but instead
had remained breathing.*' While Marshall
recovered from these losses in a professional
sense, consider, however, that this letter to
Story was written by a man in his seventy-
sixth year, in nearly constant pain from
bladder stones, and who was now remem-
bering these events that haunted him, losses
from which Polly would never quite recover.
This correspondence to Story required him to
revisit the moment that altered the remainder
of their lives together.

While Marshall was awaiting surgery in
Philadelphia, the members of the bar created
a committee to host a dinner for him in his
honor. Although he turned down the invita-
tion because of his health, the committee
then sought to commission a portrait of the
Chief Justice. Despite anticipating an ago-
nizing operation, Marshall very patiently
walked to Henry Inman’s studio to sit for
the portrait. In many ways, this episode
encapsulates much of what Marshall was
facing in the final years. He sought to use the
Court to maintain his vision of the ideal
constitutional order but had passed into the
phase of life where many praised him as if he
had already retired from the fight. Within a
few months, newspapers began printing
rumors that Marshall intended to resign at
the end of the 1832 term.*? More important,
the Court would decide a case that would
compromise its authority altogether.

1832

Marshall returned to Washington just a
few weeks after Polly’s death.*> Marshall
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and Story were not alone in illness and loss
in 1831. William Johnson visited Raleigh
that year only to become seriously ill and
spend the fall and winter in North Carolina
convalescing. When the Justices returned to
Washington, Johnson would not be among
them and would miss the entire 1832 term.
Moreover, before the Justices dispersed at
the end of the 1831 term, the conversation at
the boardinghouse turned to plans for the
next year. The camaraderie seen by Henry
Baldwin in 1830 was fast dissipating as he
grew increasingly erratic. While fellow new
arrival John McLean was often distant,
Baldwin would ultimately prove affirma-
tively disruptive. Not only had he further
fragmented the Court’s practice of issuing
unitary opinions, dissenting at least five
times in 1831 alone, but he began to upset
the very fabric of the Court’s unity.*

The previous year, Baldwin told Mar-
shall that he did not want to reside at the
Court’s current boardinghouse.”” A white
four-story structure rechristened in 1820 as
Brown’s Indian Queen Hotel after Jesse
Brown had adorned the front of the hotel
with a large rendering of Pocahontas, the
boardinghouse was located on Pennsylvania
Avenue, the thoroughtare intended to con-
nect the Capitol building with the White
House.*® Although the poplar trees planted
along Pennsylvania Avenue during the
Jefferson administration would have been
coming in nicely, the Indian Queen often
benefitted more from its position as a hotel in
a new city with few other options.*” Maybe
it was the unfinished road that ran in front of
the hotel; the road was not macadamized
until 1832. Possibly Baldwin knew this and
did not want to reside at the hotel while all
the noise and construction took place.”
Marshall relented and agreed to let Baldwin
find new quarters; Baldwin did nothing on
his end, leaving Marshall to scramble to find
accommodations for the 1832 term.*’ Mar-
shall found lodging about two miles from the
Capitol building for himself, Duvall, Story.
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Thompson. and Baldwin with Tench Ring-
¢old, the long-serving Marshal of the District
of Columbia recently forced out by
Jackson.™

Returning to Washington not only
meant a new living situation but a funda-
mentally different session for all the Justices.
Marshall was faced with two months away
from Richmond, but this time there would be
no letters to Polly. Story would return fresh
from the loss of his daughter. Johnson would
never make it to Washington because of his
itllness. By this time, Duvall, though only
three years older than Marshall, was largely
dependent on the Chief Justice during their
time in Washington. As Duvall was almost
entirely hearing-impaired. Marshall took it
upon himselt to make sure that Duvall lived
with them. writing to Story that “Brother
Duval must be with us or he will be unable to
attend consultations.”"

In the midst of these changes, the Court
decided the third of three cases that im-
plicated not only the fate of native peoples in
the United States and the balance of power
between the states and the Federal govern-
ment, but even the power of the Court itself.
In 1802, the state of Georgia deeded its
western land claims to the Federal govern-
ment. In return. the United States agreed to
extinguish all native land claims within the
state.”” Twenty-five years later, the Cher-
okee Nation in the northwest
portion of the state. Georgia hoped that
Andrew Jackson would be more sympathetic

remained

to its position, so shortly after his election in
1828, the state annexed the Cherokee lands,
but it deferred enforcement until June 1,
1830. Georgia bet right; four days before the
law was set to take effect, Jackson signed
into law the Federal Indian Removal Act,
which provided for the relocation of the five
civilized tribes of the southeast to west of the
Mississippi.™ The Cherokees turned to the
federal courts to force the U.S. government
to uphold its specific treaty obligations
against the state of Georgia.
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Marshall and the Court had seen the
confrontation between Georgia and the
Cherokees coming for several years. In
December 1830, Marshall summoned
Georgia to appear before the Supreme Court
for its death sentence against a Cherokee
man accused of killing another Cherokee on
Cherokee land. While Georgia proceeded
against the defendant under an expansive
view of its own jurisdiction, at the same time
it refused to recognize the Court’s jurisdic-
tion to review its claimed authority. To make
matters worse, Georgia ostentatiously exe-
cuted the prisoner two days after it received
Marshall’s order. Newspapers took notice,
many speculating not only whether Marshall
would punish Georgia but also whether he
even had the power to do so.>

Three days later, the Cherokees served
their federal petition for an injunction on the
Georgia governor to stop the state from
claiming Cherokee land; this landed on the
Court’s docket during its 1831 term. While
in Cherokee Nation v. Georgia (1831),
Marshall ruled against the Cherokees as not
possessing the attributes of sovereignty that
would constitute them as a “foreign state”
and thus allow them to use the federal courts
pursuant to Article III of the Constitution, he
did indicate that he would be amenable to
hearing the dispute once this jurisdictional
hurdle was cleared.”> After Georgia arrested
two northern missionaries for living among
the Cherokees without the state-mandated
license and sentenced them to four years of
hard labor, that moment had arrived.”®
Marshall had followed Jackson’s navigation
of the Indian Removal Act through Congress
and was concerned.”’ In Worcester v.
Georgia (1832), Marshall finally had a
chance to weigh in on Georgia’s actions.
On the morning of March 3, 1832, Marshall
read in court the majority opinion in the case.
His voice frail, Marshall read aloud from
several unbound sheets of paper, some torn,
most scribbled upon. For close to an hour,
Marshall rebuked Georgia on all counts,
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holding that their laws over the Cherokee
Nation were null and void.*® And then ...
nothing.

Racing to the Georgia courthouse with a
copy of Marshall’s decision, local counsel
for the Cherokees intended to secure the
missionaries’ release. The judge refused to
release the prisoners or even admit the
decision into evidence and instead quickly
adjourned court so he could travel to the
former Cherokee lands to hear cases now
that Georgia claimed jurisdiction.>® For his
part, Jackson continued to move forward
with his plans to relocate the five civilized
tribes to west of the Mississippi. Believing
that “[t]he decision of the supreme court has
fell still born,” he did not fall for what some
historians believe was Marshall’s re-election
year trap: enforcing the order would anger
his southern supporters, while refusing to do
so would reinforce his image in the north as
more of a king than the president of a
republic.® Jackson rightly interpreted that
this was not a problem, as the intended
conundrum presumed that a shared apprecia-
tion of the supremacy of the Court’s
decisions outweighed the actions of a
popular President. Jackson simply continued
his removal plan without regard for the
Court’s decision.

Marshall was unable to react to this
political challenge to the Court with the
same success he had shown in the past.
Perhaps not coincidentally, the two Justices
who did not reside with the others at the
boardinghouse—McLean and Baldwin—did
not join the majority opinion. Baldwin
dissented, while MclLean wrote a separate
concurring opinion that played it safe by
ruling that Georgia was in violation of
Federal treaties but then leaving a significant
invitation for the state to act if the Cherokees
were later viewed as incapable of governing
themselves.®’ The Court invalidated the
convictions of the missionaries, but it did
not specifically order Georgia to take any
definite action before the Court ended its



LAST DAYS OF THE MARSHALL COURT

1832 session in mid-March.®* This omission
meant that Georgia was not immediately in
violation of a federal court order and would
allow the state to adopt the position that
there was technically no order for Jackson to
enforce. Moreover, at the same time that the
press began reporting Jackson’s intention to
do nothing to enforce Worcester, Marshall
was still quibbling with the clerk of court
over the exact citations to place in the
reported case, although the decision was
quickly becoming a dead letter. The Court
would have to wait until its 1833 term to take
up the matter again.®’

A lifelong devotee of long walks, Marshall had a hard
time in 1831 when his health declined. His wife,
Polly (above), gave him a specially designed cushion
to ease the pain during the long and bumpy rides to
attend to his circuit court obligations.

The wait proved excruciating. While
every day of 1832 had slowly crystalized the
reality that the President was leaving the
Court ever more humiliated and exposed,
news from South Carolina, of the State’s
nullification of federal law, portended
problems for the Union itself. While the
immediate focus of South Carolina’s
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objection was the 1828 federal tariffs, the
source of the rage was largely attributable to
the cratering price of cotton, the state’s
signature export over the last decade.®* By
November, South Carolina nullifiers met in
convention and passed the Nullification
Ordinance, which declared among other
things that both the 1828 and 1832 compro-
mise tariffs were void within the state after
February 1, 1833, and that any attempt to
enforce the tariff would result in South
Carolina’s declaring itself as an independent

Indeed, for much of the rest of the year,
Marshall remained alternatively anxious and
resigned about the upcoming 1833 term.
Sitting at his desk in Richmond on Christmas
day of 1832, the one-year anniversary of
Polly’s death, Marshall expressed his reserva-
tions to Joseph Story. Marshall began by
congratulating Story on the imminent release
of his Commentaries on the Constitution.
Although the Commentaries signaled that
Story was gearing up to fight for the Court’s
legacy in promoting the interests of a strong
federal nation, Marshall grew more resigned.
In light of the growing unrest over the federal
tariff, Marshall was hesitant over Virginia’s
response and openly feared for dismember-
ment of his home state over South Carolina’s
real plan to form a “southern confederacy.”®

1833

The Court returned to hear its first oral
arguments for the 1833 session on January
15.57 Only one day earlier, the Georgia
missionaries accepted a pardon offered by
the governor.(’8 The case was officially moot,
although the indignity of Georgia’s ignoring
the Worcester order would remain. More
pressing, on January 16, Jackson sought the
approval of Congress for the use of military
force against South Carolina.®’

In the midst of these dual crises, the
Marshall Court heard its last constitutional
case. Arising from a dispute in which two
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Baltimore wharf owners brought an action
against the city for taking their property
without compensation, a violation of the
Fifth Amendment, Barron v. Baltimore
represented what was the Court’s final
opportunity to shape constitutional law.™
Facing Georgia’s disregard of its Worcester
order from the year before and in the midst
of an ever-worsening constitutional crisis in
which South Carolina threatened secession
over obedience to federal law, the Court had
to decide a particularly thorny question:
Were the states obligated to follow the Bill
of Rights?

While this issue was resolved in the
twentieth century when the Court began its
process of selectively incorporating the
provisions of the Bill of Rights against the
states through the Fourteenth Amendment, at
the time it was an open question. Many
courts routinely applied the liberties con-
tained in the Bill of Rights against state
action, as their inclusion in the Constitution
was largely treated as unconnected to the
question of whether the Bill of Rights was
meant to apply to the states. Rather, most
courts viewed these liberties—the right to
possess firearms, the right against double
jeopardy, and the right to compensation for
takings of private property, for example—as
emanating from extra-constitutional sources
like the common law or natural right. Their
inclusion in the Bill of Rights was not
thought to provide the right; instead, written
documents like the federal or many state
constitutions simply recognized that the right
existed.”!

Regardless, Marshall found in favor of
the city of Baltimore and against the wharf
owners by viewing the dispute primarily as a
matter of jurisdiction. As the Bill of Rights
was only meant to bind the new federal
government, he posited, the prohibition
against takings could not be used against
the state of Maryland. In so doing, Marshall
viewed this right as emanating from the
Constitution instead of a liberty found in
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generations of the common law, natural
right, or even specifically recognized as a
fundamental principle of all free govern-
ments dating to Magna Carta in 1215. Thus,
after a career of fortifying federal power, the
Marshall Court ended its constitutional
jurisprudence on a note that many scholars
have thought largely out of tune.’”

We must, however, consider the specific
context. If we return to the snowy Saturday
morning of February 16, when the Justices
trudged to the Capitol building to issue the
decision in Barron, there was much more
before the Court than a question of payment
for a wharf.”® Instead, Washington society
was enthralled by the drama taking place in
the Senate, where John C. Calhoun was in
the middle of a two-day oration defending
the actions of his state and attacking the
administration’s request to Congress to
collect the revenue, better known as the
Force Bill.”* Beginning on Friday and
continuing into Saturday morning, Calhoun
spared no hyperbole in his attacks, accusing
the proposed law of authorizing a massacre
of South Carolinians.”> When Calhoun
finally ceded the floor, Daniel Webster of
Massachusetts immediately rebutted Cal-
houn’s charges that the states created the
Union through a constitutional compact and
that as a result South Carolina retained its
sovereignty to determine whether to follow
laws it deemed unconstitutional.”® Before
enthralled standing-room-only galleries, the
Senate chamber erupted with accusations
equating political positions with support for
violence, slaughter, and revolution. For two
days, Calhoun and Webster debated nothing
less than the very basis of the Union itself.

That same Saturday morning, John Mar-
shall and his brethren also headed to the
Capitol building. Instead of following the
crowds to the Senate, they headed downstairs
to the small basement room directly under-
neath, where the Court resided. The Court
occupied a simple space under the Senate: its
lack of natural light and low ceilings not only
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reminded many observers more of a cellar than
a courtroom, but in many ways the space
mirrored the Court’s still very aspirational
importance.”” In the midst of the constitutional
crisis playing out upstairs, Marshall released
the Court’s decision absolving the states from
having to follow the Constitution as it related
to individual rights.

The decision makes more sense when
we consider it in light of Marshall’s concern
over not just the nullification crisis but the
continued existence of the Union itself, a
fear that had consumed him for the last
several years. The Court was not insulated
from the storm raging directly above it;
Marshall had followed Webster’s arguments
and highly approved of them.”® The state
sovereignty backlash the Court had endured
over the course of the 1820s seemed to
escalate precipitously in the last few years.
Georgia had refused to recognize the Court’s
jurisdiction a year earlier; New York had
followed its lead and similarly refused to
recognize the Court’s authority to hear a

Dubbed “the father of American surgery,” Philip
Syng Physick removed hundreds of kidney stones
from Marshall. The Philadelphia physician was
unable, however, to provide a cure for the enlarged
liver that led to the Chief Justice's death in 1835.
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boundary dispute case brought by New
Jersey.” South Carolina was now taking
this argument a dangerous step further.
Indeed, Marshall had been preoccupied
with the escalating showdown between
South Carolina and the federal government;
he had carried on correspondence with Story
since the year before where he fretted that
southern politicians were “determined to risk
all the consequences of dismemberment.”*
Even after the dispute formally wound down
in March 1833 with the passage of a
compromise tariff, his fears continued.®’

Closer to home, by November 1833,
Marshall’s long-term project to redeem his
son John from a lifetime of bad habits and
squandered opportunities had ended when
John Jr. succumbed to alcoholism at age
thirty-five; Marshall arranged to take care of
John’s widowed wife and three children.®
That same month, Marshall commiserated with
Story about what seemed like their never-
ending search for stable housing in Wa-
shington. Frustratingly, although Baldwin
began the Court on its search for alternate
lodgings away from Brown’s Hotel, Baldwin’s
increasingly erratic behavior caused him to
miss the 1833 term entirely.*® Tench Ringgold
was leaving the city and could no longer house
the Justices as he had for the last two terms.®
By the end of the year, the Court was still
without a residence, and Gabriel Duvall was
scouring D.C. for something suitable. True to
form, Marshall was amenable to even taking
the small room if necessary.”> He was
concerned about finding accommodations
only for himself, Duvall, and Story. Baldwin
missed the 1833 term and McLean never
resided with his brethren. In addition, Smith
Thompson’s wife passed away in September
of 1833. As no one had heard from Thompson
since, it was not clear whether he would join
them next year.g(’

Marshall attempted to keep up old
routines. Back in Richmond, he continued his
attendance at the Quoits club, attending
Saturday barbeques as he could; they were
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still held under the same oaks at a nearby
spring. Marshall and his friends would pitch
quoits and drink hard punch and mint juleps
before sharing the barbeque on a single table
under a tent. ¥ No doubt the company of his
few remaining friends with whom he founded
the club would prove fortifying, notwith-
standing the absence of most of his peers.

1834

Arriving in Washington for the 1834
term, the remaining Justices who still resided
together—Marshall, Story, and Duvall—
unpacked and greeted each other at a
boardinghouse owned by Mrs. R. Dunn,
located on Capitol Hill. At this point,
however, Marshall recognized that he was
no longer seeking accommodations for the
Court as a body. William Johnson’s illness
ultimately caused him to miss the entire
1834 term. He died on August 4 in New
York City, following complications from
jaw surgery.®®
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Questions of great constitutional import
came before the Court during the 1834 and
1835 sessions, but the Court did not rule on
them. One concerned whether Kentucky had
issued prohibited bills of credit by effec-
tively issuing a state currency, in violation of
Article I, Section 10. Another questioned
whether New York’s requirement that ship
captains provide lists of incoming passengers
in an attempt to stem the tide of indigent
immigrants to the city violated the commerce
clause. Both cases would have required the
Court to define the balance of power
between the states and the federal govern-
ment, questions that the Marshall Court had,
in decades past, confidently answered. Here,
however, Marshall wrote opinions that noted
the absence of a quorum, due to illness and
resignation of certain Justices, which pre-
cluded the Court from issuing decisions
where constitutional questions were raised.®

Although 1834 did not witness the high
drama of the preceding year, Marshall was
nonetheless still pessimistic. He braced for
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In 1832 Marshall found rooms for five of the Justices at the house of Tench Ringgold (pictured), the long-
serving Marshal of the District of Columbia who had been recently forced out by President Andrew Jackson. By
1835, only Marshall and Joseph Story were sharing lodging together.
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another year of what he felt was an assault
on decades of work. Writing to Henry Lee,
he noted that:

we have a stormy session abounding
with subjects of great excitement.
The old federalists see much to
deplore and not much to approve.
We fear that the fabric erected for us
by our predecessors is about to be
tumbled into ruins. But I mix so little
with politicians that it would be
presumption in me to hazard con-
jectures on the future. The papers will
give you some idea on the state of
public feeling. Providence has saved
us more than once, and I hope, will
save us again.””

With his usual humility, he attributed the
concern for the upcoming year to “our
predecessors,” while in reality much of his
worry seemed to revolve around the destruc-
tion of a system he played an essential role in
creating.

That summer, Marshall sat alone in his
Richmond house. It had been two-and-one-half
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years since Polly had passed. He tinkered with
his will, adjusting the lands he had planned on
giving to his son John to vest in his grand-
children.”’ A sculptor arrived that May.
Commissioned by a Boston institution to create
a bust of his likeness, the artist realized that
Marshall lived by himself in a house empty
except for the domestic—read enslaved—help.
(Marshall was an almost lifelong slave owner.
Most Marshall biographers tend to reconcile
this by noting that he owned considerably fewer
slaves than his elite contemporaries and was a
supporter of the colonization movement. None-
theless, Marshall profited from the legally
coerced labor of many enslaved men and
women throughout his life.) Marshall, true to
form, asked the sculptor to stay for dinner as
well as for two or three glasses of Madeira and
even sent him away with a bottle aged at least
thirty years.”” A September with his son James
Keith Marshall at James’s estate north of

Richmond took him away from this seclusion,
but once he returned, he continued his
correspondence, which generally lamented the
damage done to the cause of Union by the
nullification crisis.

93

The Old Supreme Court Chamber where the Marshall Court heard cases in the 1830s.
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1835

New faces replaced old ones for the
1835 term. Duvall retired in January, leaving
Marshall and Story as the final adherents of
the old boardinghouse culture. Johnson was
replaced by James M. Wayne of Georgia.
Marshall and Story moved into a boarding-
house located near the Indian Queen without
the other Justices.”

Marshall kept in contact with the
sculptor and bought seven copies of the
bust produced the previous year. His return
to Richmond at the close of the session was
disastrous; his stage coach flipped over and
left him seriously injured.”® Back at home
and still in great pain, Marshall finalized
plans to retire to James Keith’s estate. He
went through the mundane arrangements of
sending his effects, paying particular atten-
tion to the timing of moving his wine and
spirits so that he and they would arrive
around the same time.”® He wrote to old
friends, lamenting his failing health and the
limits of the medical profession, as he
complained that his “old worn out frame
cannot [ beleive [sic] be repaired. Could I
find the mill which would grind old men, and
restore youth, I might indulge the hope of
recovering my former vigor and taste for the
enjoyments of life. But as that is impossible,
I must be content with patching myself up
and dragging on as well as I can.”’

After collapsing during a walk to visit
Polly’s grave, Marshall again sought out
medical treatment in Philadelphia. An en-
larged liver protruded into his stomach and
made it impossible to keep food down. Dr.
Physick was unable to provide a cure. On the
evening of July 6, 1835, at seventy-nine,
Marshall died.”®

Conclusion

Speeches, memorials, and resolutions
were quickly produced across the country
that celebrated Marshall’s legacy as “the
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judicial father of all.”®® The Tennessee
Supreme Court noted that “[w]hen it could
be ascertained what had been the opinion of
Chief Justice Marshall, on any important and
doubtful legal question, doubts were generally
no longer felt, and we willingly followed a
guide, who so seldom erred. His name
stamped with a seal, of the highest authority,
all the decisions of that tribunal, of which he
was the head, throughout the whole Union,
and insured for them, the highest respect, in
all civilized countries.”'™ And with his death
began the preferred memory of both the Chief
Justice and his Court, a remembrance that
largely minimizes the difficult final five years.
In our contemporary estimation, Marshall is
the Chief Justice, and the Court that operated
for the first three decades of the nineteenth
century under his direction represents its most
celebrated age. The scores of biographies of
the Chief Justice attest to our continuing
fascination with and understanding of Mar-
shall as a personally transformative figure
who created the Court as a true institution in
American life. What this appreciation some-
times obscures is the contingencies of place
and era that provided Marshall and the other
Justices the basis upon which they could
enjoy this successful tenure. The challenging
five final years of the Marshall Court shows
the importance of very contingent variables to
their success. When Washington was no
longer in its infancy as a city, the Justices
were no longer forced by necessity to live
together, and the country turned away from
the nationalist vision present in so many of
the Court’s most farﬁous decisions, the
forceful nature of Marshall’s personality,
upon which many predicate the Court’s
success, seems less pivotal.
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Chief Justice Salmon P. Chase and
the Permanency of the Union

Chief Justice Salmon P. Chase is probably
best known for what one historian called the
most enduring thing Chase ever said: that the
Union was “an indestructible Union of in-
destructible states.”! Chase made this state-
ment in the 1869 Supreme Court opinion in
Texas v. White, in which he rejected the doc-
trine of state secession from the Union and the
legal theory undergirding the establishment of
the Confederacy. The case thereby vindicated
the Union’s view of the Civil War and rejected
the Confederate theory of the conflict.> As the
author of the opinion in Texas v. White, Chase
is best known to the law world, or at least to
the legal history world, as the person who es-
tablished the permanency of the Union, who
enshrined the idea that Union victory had
rested on a firm legal foundation. Chase’s de-
cision solidified the judgment of the battlefield
and made it apparent that the permanency of
the Union was not only the result of the mili-
tary might of the Union army. In Texas v.
White, the Supreme Court told the nation that it
was also what the Constitution required.

Today, Chase’s decision in Texas v.
White seems like a foregone conclusion or the
natural analog of the Union victory. It seems
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like the fitting legal cornerstone capping the
Civil War, and so lawyers and historians tend
not to think very much about it. It is the type
of decision that slides into our legal and his-
torical consciousness, to the extent it even
does that, as totally unsurprising, the way the
American legal system would inevitably have
confronted and resolved the question of the
permanency of the Union in the aftermath of
the Civil War. We rarely look any deeper than
that, perhaps because this is a stone we em-
phatically want to leave unturned.

Historians are bad at leaving well enough
alone, however, and I am no exception. If we
go back to a time before Texas v. White was
decided in the spring of 1869, what we see is a
far less straightforward picture about the ulti-
mate legal significance of the Civil War. It was
not at all clear before the decision that the
Supreme Court—or any court—would find that
secession was unconstitutional. In April 1865,
victory on the battlefield was the sole deter-
minant of the Union’s permanency. In the af-
termath of the Civil War, Chief Justice Chase
confronted the secession‘issue in another case,
one fraught with much more danger. This was
a case where secession would be much harder
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to resolve in favor of the Union, where it would
be harder to ensure it would come out in the
“right” way. Indeed, it seemed quite possible
that Chase would have to preside over a case
that could instead vindicate secession and the
Confederate cause. As a circuit court judge,
Chase had to face the secession question head-
on in a case with a much higher profile than
Texas v. White ever had: Jefferson Davis’s
prosecution for treason in federal court in
Virginia.

Jefferson Davis, the president of the
Confederacy, had fled the Confederate capital
of Richmond on April 2, when the city had
fallen to the Union. He traveled south, and
when President Lincoln was assassinated later
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From there, Davis was put on a ship and sent
to Fort Monroe, Virginia, where he would
spend the next two years in prison.* Here the
lives of the former Confederate president and
the Chief Justice of the United States inter-
sected in a strange way: Salmon P. Chase was
sailing on the same boat that conveyed Davis,
now a prisoner, to Fort Monroe. Chase wrote
in his diary that someone had asked him
whether he wanted to meet the prisoner during
the trip. Chase refused, citing impropriety.’
This was not the last time Chase refused to

interact with Davis and his case over the
course of the next four years, although the
problems raised by Davis’s case became in-
creasingly difficult to handle.

Having fled Richmond when it fell to the Union, Jefferson Davis, the president of the Confederacy, was eventually
arrested and imprisoned in Fort Monroe, Virginia. He spent two years in this cell awaiting trial.

that month, the new President, Andrew
Johnson, had put a price on Davis’s head,
accusing him of involvement in the conspiracy
to assassinate Lincoln.> Union troops had
caught up with Davis in Irwinville, Georgia,
on May 10 and had taken him into custody.

While Davis awaited trial at Fort Monroe,
Union officials contemplated, and then later
discarded, the idea of trying Davis for war
crimes, either based on the assassination or for
the treatment of Union prisoners at Ander-
sonville.® Andrew Johnson and his cabinet



156

decided, after considerable discussion, to try
another tack. Instead of charging Davis with
violations of the law of war, they would put
Davis on trial for committing treason against
the United States. There was no doubt that the
government could make out a prima facie case
against Davis for treason. The facts were not in
doubt: Davis had obviously served as president
of the Confederacy and, in that capacity, had
led great armies against the United States.
There could hardly be any dispute that Davis
had thus “levied war” against the United States
within the meaning of Article Il of the U.S.
Constitution.” Indeed, his job was to levy war
against the United States.

Where the government ran into difficulty
was with respect to Davis’s defense. It was
widely anticipated that Davis would argue that
the secession of his home state of Mississippi in
January 1861 constituted an affirmative defense
to the treason charge. Treason was a crime of
loyalty, which could only be committed by
someone who was a citizen of the United
States.” If Mississippi’s secession had been
legal and effective, it would have removed
Mississippi from the United States and Davis’s
United States citizenship along with it. And if
Davis was no longer a United States citizen, he
would have been incapable of committing
treason against the United States. Secession
would come up in Davis’s case as a defense to
the crime of treason, if he chose to raise it.

Davis’s prosecutors contemplated that the
case would raise the issue of secession’s con-
stitutionality and indeed would likely turn on it.
Secession had been a hotly debated topic in
American political discourse throughout the
antebellum period. As the sectional crisis over
slavery in the territories had heated up
throughout the 1840s and 1850s, southerners
had threatened to secede from the Union in
order to prevent northerners from interfering
with their right to hold slaves. The Constitution
was silent on whether states possessed a legal
right to withdraw from the Union, but
secessionists and perpetual Unionists looked to
the circumstances surrounding the adoption of
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the Articles of Confederation and the Con-
stitution to bolster their arguments. Here con-
stitutional thinkers distinguished between a
legal right to secede (permissible within the
bounds of the United States Constitution), and a
revolutionary one, which necessarily derived
from extralegal sources.”

Americans looked to Jefferson Davis's treason case
to provide a legal judgment on the legality of
secession.

Secessionists argued that the present Union
(under the Constitution) had been created
through secession, because each of the states
had seceded from the old government created
by the Articles of Confederation in order to join
the new one governed by the Constitution.
Perpetual Unionists argued instead that the
United States had been created in 1774 by all
the people and that the substitution of the
Constitution in lieu of the Articles simply con-
stituted a change in the form of government and
not the nation itself. In 1860 and 1861, fol-
lowing President Lincoln’s election, eleven
southern states had seceded from the Union
because of his pledge to halt the expansion of
slavery in the territories, which they argued was
itself a violation of the Constitution.'” As the
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Supreme Court had decided in the highly con-
troversial Dred Scott case several years earlier,
the federal government was obligated both to
protect slavery in the territories and to promote
the interests of all the states (both slave and
free) equally.'’

But if secession had been a fraught,
open question in 1860 to 1861, could the
same be said about the issue in 1865, after
the Civil War had been fought? How did
government officials imagine that the
issue could possibly be resolved in Da-
vis’s favor? Would victory on the battle-
field be counted in the legal analysis?

First, the government’s lawyers worried
about the possibility of an adverse jury verdict
or a hung jury. Although President Johnson’s
cabinet discussed the option of trying Davis in a
military tribunal,'” his Attorney General, James
Speed, insisted that the trial be conducted in
accordance with the Constitution, to ensure that
the verdict would be seen as legitimate in the
formerly Confederate South."* Treason was a

President Andrew Johnson's Attorney General, James
Speed (above), insisted that the trial be conducted in
accordance with the Constitution, to ensure that the
verdict would be seen as legitimate in the formerly
Confederate South. He rejected the notion that Davis
be tried in a military court.

civil crime, Speed reasoned, and so it had to
be conducted in a civil court.'* It also had to
be conducted in accordance with Article III
of the Constitution, which said that the trial
had to be held in the “place where the crime
was committed.”"® Speed considered—and
rejected—the possibility of stretching the
meaning of this phrase and trying Davis for
treason anywhere the Confederate army
had marched or Confederate raiders had
infiltrated, including Ohio, Indiana, or
Pennsylvania.'® This left Speed with the al-
ternative of trying Davis for the treason he
had committed with his pen, at his desk in
the Confederate capital of Richmond.'”

Trying Davis for treason before a jury in
Richmond was a risky proposition in 1865, as
the government realized. Jury nullification was
a distinct possibility. Federal jurors were re-
quired to take the ironclad oath, swearing their
unbroken loyalty to the United States. In theory,
this meant that no Confederates could serve on
the jury.'® But in practice, no one could be sure
what the jury would do in a place as deeply
Confederate as Richmond. It was impossible to
ensure that every juror took his oath in good
faith and that no clandestine Confederate sym-
pathizers would slip through the cracks and
seize upon the opportunity to acquit Davis.'? Tt
was possible, despite a judge’s instruction that
secession was illegal and did not provide a
defense to a treason charge, that the jury would
ignore the instruction and refuse to convict. And
it would only take one juror to prevent the
conviction. This problem was compounded
after the Supreme Court’s 1867 decision in Ex
parte Garland, which did not allow federal
courts to prevent ex-rebel lawyers who had re-
ceived presidential pardons from arguing before
the federal courts. This ruling clearly extended
beyond attorneys, but it remained unclear
whether repentant jurors were included. As
historian Harold Hyman argued, “the courts
never decided upon the legality of jurors’ test
oaths,” and Davis’s prosecutors worried about
the possible implications of Garland and the
other test oath cases.””
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What was equally troubling, but perhaps
less intuitive, was the uncertainty of what the
judges might do. Chief Justice Chase’s views
on the ultimate disposition of the Davis case
were surprisingly difficult to predict in the
spring of 1865. Chase was one of two judges
set to preside over the Davis case in the
federal circuit court in Virginia. All Supreme
Court Justices had to ride circuit, and the
circuit court was presided over by the district
judge and the Supreme Court Justice assigned
to that circuit. Chase’s circuit was the Fourth,
which included Virginia and North Carolina.
So Chief Justice Chase was assigned to pre-
side over Davis’s case, along with District
Court Judge John C. Underwood.

Both Chase and Underwood were Re-
publicans and were generally counted as part
of the Radical wing of the Republican Party.
Chase, in particular, had had a long career as a
politician before his appointment to the bench;
he had been serving in Lincoln’s cabinet as the
Secretary of the Treasury until he was ap-
pointed to replace Chief Justice Roger B.
Taney in late 1864. Chase had previously been
the governor of Ohio and, perhaps more to the
point, he had thrown his name into the mix as
a possible presidential candidate in 1860 and
1864, and he would run again in 1868. Un-
derwood, too, had been active in party politics
in Virginia and had served as head of the state
constitutional convention in 1867.%'

But political party labels were somewhat
fluid in this time. Chase had always been
staunchly antislavery, and he was fully com-
mitted in 1865 to securing the vote for Af-
rican Americans. But he had also been a
Democrat before going over to the newly
formed Republican Party in the mid-1850s.
He had believed, as most Democrats did, in
hard money and in state sovereignty. Chase
had very much been a states’ rights man when
he had championed the antislavery cause in
Ohio, and he had employed states’ rights ar-
guments on behalf of fugitive slaves. He had
used the state’s personal liberty laws to try to
shield fugitive slaves who escaped to Ohio
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from the reach of the harsh federal Fugitive
Slave Act of 1850.*

These prewar commitments led some
people to speculate that Chase endorsed or,
indeed, would have to endorse secession
in Davis’s case. Ohio Congressman Lewis
Campbell told President Johnson that Chase
“knows that if he has to try Jeff. Davis he must
either acquit him or back down from his
former state sovereignty positions—either of
which horns of the dilemma would greatly
interfere with his aspirations.” The New York
World commented on the “awkwardness of
Chase’s position in respect to the treason
trials.”** The Cincinnati Commercial com-

mented that in facing Davis’s trial, the Chief
Justice would be obliged to admit that his
prewar defense of state sovereignty in fugitive
slave cases put him “on identically the same
platform’™ as Jefferson Davis.”>

Chief Justice Salmon P. Chase kept finding excuses
not to preside over the Davis trial as a circuit judge.

Chase’s prewar state sovereignty views
were not the only reasons he might endorse
secession. In the Prize Cases, decided in the
midst of the Civil War, the Supreme Court had
endorsed the Union government’s decision to
treat the Confederacy as a separate entity—a
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belligerent power—under international law.?
Indeed, soon after the case was decided, many
legal commentators worried that, by doing so,
the Court had in effect tacitly endorsed se-
cession—because it had legitimized the view
that the Confederacy was an entity distinct
from the United States—although the Court’s
opinion, read carefully, had done no such thing.
The Court had said that the United States
government “may exercise both belligerent and
sovereign rights” in its dealings with the Con-
federacy. It could treat the Confederates as
traitors under U.S. domestic law or as alien
enemies under the law of war. The availability
of one body of law did not imply the loss of the
other. According to the Court’s opinion in the
Prize Cases, recognition of the Confederacy’s
belligerent status did not have any implications
about the legitimacy of secession under the
U.S. Constitution.

The Supreme Court made clear that both
the law of nations and U.S. domestic law ap-
plied to the Confederacy, but it did not set forth
any guidelines as to where the boundaries of
each might lie. It had not clarified the collateral
consequences of Confederate belligerency. The
Union had maintained throughout the war that
the Confederacy possessed a dual legal char-
acter as both a belligerent power (under inter-
national law) and as a criminal insurgency
(under domestic law). But in the aftermath of
the war, some jurists argued that the Supreme
Court’s recognition of Confederate belliger-
ency in the Prize Cases should be interpreted
to preclude prosecutions of individuals for
treason. Under international law as it stood in
the nineteenth century, war was a legal method
of settling disputes between nation states, al-
though the U.S. Constitution criminalized
“levying war” against the United States. If the
Supreme Court had recognized belligerency of
the Confederate quasi-state during the war, had
it also immunized individuals who levied war
on its behalf from treason prosecutions?
Jefferson Davis’s lawyers thought that perhaps
they might make use of the Prize Cases’
acknowledgment of Confederate belligerency
to excuse their client’s treason.

The law of belligerency had other potential
uses as well—for Republican politicians. Some
of the Republican architects of Radical
Reconstruction, notably Pennsylvania Con-
gressman Thaddeus Stevens, also sought to
harness the Confederacy’s status as a bellig-
erent power in the service of their policy goals.
During Reconstruction, Republicans hoped to
bypass southern state governments and rewrite
state laws in order to eradicate the legacy of
slavery and secure the rights of African
Americans. This required them to place the
states of the former Confederacy under direct
national control—a massive deviation from the
normal operations of the federal system in the
United States. They needed a constitutional
theory in order to sustain such an un-
precedented outlay of federal power.

Some Radical Republicans found a legal
predicate by connecting Reconstruction to se-
cession. Along with Massachusetts Senator and
fellow Radical Charles Sumner, Stevens re-
jected President Lincoln’s (and President
Johnson’s) view that the states’ status had re-
mained unchanged due to their purported se-
cession from the Union in 1860 to 1861.
Sumner argued that in attempting secession (an
illegal act), the Confederate states had essen-
tially self-destructed and reverted to territorial
status. They had, by their own actions, ceased
to exist, and forfeited their rights as in-
dependent governments. Stevens found the
same power by a different route. Stevens en-
dorsed the idea that secession had been effec-
tive, if not precisely legal, in carrying the states
out of the Union in 1860 and 1861. During the
pendency of the war, the Confederate govern-
ment had enjoyed the shadowy legitimacy of a
belligerent power. Confederate military defeat
had reduced the seceded states to “conquered
territory” and empowered the national govern-
ment to replace their laws at will. *’ Stevens
believed so wholeheartedly in this theory that
he made some overtures to Davis’s camp,
recognizing that perhaps an endorsement of
secession in Davis’s case might prove helpful.
He even offered to represent Davis in his case,
but was rebuffed by Davis’s 1awyers.28
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In 1865, the connection between secession,
belligerency, and Radical Reconstruction was
powerful enough to give rise to legitimate fears
that Chief Justice Chase, who was also a be-
liever in racial egalitarianism, might find
common cause with Stevens.”” He might ac-
tually find use for secessionist arguments and
therefore instruct the jury in the Davis case that
secession was legal, and he might even go so
far as to espouse this view on the Supreme
Court. Davis’s lawyers realized that this prop-
osition was realistic enough to worry the gov-
ernment, and they told President Johnson’s
close confidante Francis Preston Blair that there
was a distinct possibility that Chase would en-

dorse secession. Blair was shaken by the con-
versation, which he duly reported back to the
President. Blair told Johnson that, although
he thought that the Supreme Court could
be counted on to condemn secession, Chase
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“might decide otherwise, as he holds the states
out of the Union and so mere belligerents.”*

Chase, meanwhile, was doing everything
he could to avoid Davis’s case. President
Johnson requested a meeting with Chase to
discuss the Davis matter, but Chase refused to
consult with him, citing impropriety.>' Gi-
deon Welles, the Secretary of the Navy,
criticized Chase for standing on ceremony,
especially as Chase had previously met with
the administration about other judicial mat-
ters. He reported that the President found
Chase to be “cowardly and arrogant, shirking
and presumptuous, forward and cvasi\re,”32
and declared that “there was no desire on the
part of the Chief Justice to preside at the trial
of Davis.”*

Chase certainly found a number of ex-
cuses to avoid presiding over the Davis case.
He first declared his unwillingness to sit on

Twelve members of a pool of twenty-four potential petit jurors appointed by the U.S. Circuit Court for the District of
Virginia in 1867 as part of proceedings against Davis on treason charges were African-American, a first for a federal
jury. Standing from left to right are E. Fox, J. Freeman, J. R. Fitchett, Joseph Cox, and Herman L. Wigand. Seated
from left to right: W. A. Parsons, L. Carter, C. P. Fitchett, John Newton Van Lew (in foreground), F. Smith, and J. E.

Frazier.
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the federal bench because of the military
presence in Reconstruction-era Virginia. The
civil courts, he insisted, could not operate
under military restraint.>* If he were to sit in
Virginia under military oversight, he could
potentially be countermanded by a military
official. Chase believed that “members of the
highest tribunal of the United States should
not be subjected to that supervision.”*® One
of Davis’s defense attorneys pointed out that
Chase had had no objection to sitting in
Maryland beginning with his appointment in
1864, although the state had also been placed
under martial law during the war. This sug-
gested to Davis’s defense team that Chase’s
professed motivations were false ones. ¢

President Johnson responded to Chase’s
objections by issuing a proclamation in April
1866 declaring the insurrection at an end and
further declaring that martial law would end in
Virginia. But Chase found the measure to be
insufficient, because he had observed that
military commissions were still being convened
in Virginia in spite of the proclamation.®” This
time, he agreed to meet with Johnson to discuss
the matter, but he would not sit in Virginia until
Johnson issued a stronger proclamation. After
Johnson complied in August, Chase agreed that
it was now “fair to conclude that martial law
and military government are permanently ab-
rogated.”38

Then Chase found a new problem. In July
1866, Congress had passed the Judicial
Circuits Act, which had reduced the number
of federal circuits and altered their geo-
graphical coverage.”® But the statute had
failed to specify how Supreme Court Justices
would be assigned to the reconstituted circuits.
Chase’s old circuit—the Fourth—had added
the districts of West Virginia and South Car-
olina and subtracted that of Delaware, but the
districts of Maryland, Virginia, and North
Carolina remained part of the circuit.* Al-
though Virginia’s circuit allocation remained
unaltered, Chase was inclined not to preside
there and sought his fellow Supreme Court
Justices” approval of this decision. Not all of

them agreed with him, however. It was not
lost on the other Justices that Chase’s opinions
on circuit court duty were formed with the
Davis case firmly in mind.*' They were aware
that Chase’s query was not a neutral one that
implicated only procedure. Unsurprisingly,
Chase ultimately concluded that he should not
resume circuit duty until Congress acted to
remedy the faulty legislation.*?

Again the President tried to rectify the
problem Chase had identified. President
Johnson asked his Attorney General, Henry
Stanbery, whether there was anything he could
do about the circuit allotments, and Stanbery
replied that the President could do nothing in
this regard. But, Stanbery also said, the Chief
Justice was dissembling. His reluctance to ride
circuit was manufactured, according to
Stanbery. Either Congress could allot the cir-
cuits, or the Court could do it itself.** Indeed,
when Congress finally responded to Chase’s
objections, it passed a new act directing the
Court to allot the circuits.™

Once Chase’s formal objections to pre-
siding over the case expired, he found new
reasons not to appear in Richmond whenever
the Davis case came near the docket. His
personal safety would be compromised in
Richmond, he said, which prompted the gov-
ernor to reassure him that he would not be
molested. He then decried the awkwardness of
staying at the same hotel as Davis, which re-
quired new arrangements for the Chief Jus-
tice’s lodgings.*> And then Chase resorted to
the best solution of all: just not showing up. In
November 1867, for example, prosecutor Ri-
chard Henry Dana awaited Chase’s arrival on
the 2:30 train, “but the train came without him,
and a telegram came to the District Judge from
him, saying that he sent papers by mail which
would arrive by morning.”*®

Both historians and contemporaries have
judged Chase’s actions harshly, thinking that
political considerations rather than jurisdic-
tional barriers prevented Chase from attending
court in Richmond.*’ Tt was widely understood
that Chase wanted to avoid presiding over
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Jefferson Davis’s case. The Natchez Courier
mocked Chase’s explanations for avoiding
circuit court duty. “Was [there] ever so flimsy
a pretext, so illy-covered a deceit?” the paper
queried, going on to declare that these excuses
proved that Chase ‘“dare not try Jefferson
Davis.”*® The New Orleans Crescent similarly
rebuked Chase's “invent[ed]” objections,
which imparted “a rather strong element of the
farcical into the proceedings.”*® But Chase
himself never acknowledged, even in his
private correspondence, that anything but logic
and practical considerations kept him away
from Richmond.™

JOURNAL OF SUPREME COURT HISTORY

sued a North Carolina defendant to recover on
a prewar promissory note. Instead of paying
the plaintiff, during the war, the defendant had
paid the amount due on the note to the
Confederate government as required by the
Confederate Sequestration Acts. These acts
confiscated all the property of alien enemies,
i.e., northerners, located in the Confederate
States, including debts owed by southerners to

northern Unionists.”' The defendant con-

tended that compliance with the Confederate
statute had discharged his debt. In making this
argument, Macon’s counsel relied on the Prize
Cases, arguing that the U.S. government’s

On Christmas Day 1868, President Johnson pardoned Jefferson Davis for the crime of treason. The charges
against Davis were dropped early in 1869; he is pictured here at home in Beauvoir, Mississippi in

about 1884.

Chase did, however, make it to North
Carolina in the summer of 1867, where
he presided over the case of Shortridge v.
Macon. In Shortridge, a Pennsylvania plaintiff

recognition of the Confederacy’s belligerent
status accorded its actions a certain legitimacy
that American courts were bound to respect.
Chase rejected the defendant’s contentions.>?
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Chase’s opinion was wide-ranging. In
the course of denying Macon’s claim, Chase
condemned secession as well as the argu-
ment that a state’s secession would excuse
an individual’s treason, and he repudiated
the idea that Confederate belligerency had
any collateral consequences in the postwar
world. The opinion revealed the extent to
which Chase considered himself bound by
the decision of the battlefield. “Those who
engage in rebellion must consider the con-
sequences,” Chase declared. “If they suc-
ceed, rebellion becomes revolution, and the
new government will justify its founders.”
Otherwise, their military actions would be
deemed illegal and could “originate no rights
which can be recognized by the courts of the
nation” against which they had rebelled.’

Chase flatly denied secession’s con-
stitutionality. In doing so, he relied on the
results of the war to do much of the ana-
lytical work for him. “No elaborate dis-
cussion of the theoretical question seems
now to be necessary. The question as a
practical one is at rest, and is not likely to be
revived.” Nonetheless, Chase maintained
that the “answer which it has received [on
the field of battle was the one that] con-
struction of the constitution warrants and
requires.” Moreover, secession was not a
defense to treason. Treason was the levying
of war, and war levied “under the pretended
authority” of the Confederate government
“was treason against the United States.”
North Carolina’s secession ordinance did not
“thereby absolve[] the people of the state
from all obligations as citizens of the United
States.”>*

Chase intended the Shortridge decision to
signal his views about secession to Jefferson
Davis’s lawyers. One of Davis’s lawyers lit-
erally stumbled over the opinion when fifty
copies were sent to his office.® The lawyers
reached the conclusion Chase had wanted
them to reach—that the Chief Justice had no
practical use for the secession argument in the
postwar context and felt free to deny its con-

stitutional basis. He would not be moved to
vindicate the argument in Davis’s case.

Morever, it seemed apparent that Chase
wanted to avoid the Davis case altogether if
he possibly could. As the 1868 presidential
election drew near, Charles O’Conor,
Davis’s lead lawyer, suspected that Chase
avoided the Davis case because of his desire
for the presidency. In fact, in 1868, Chase
was running for the presidency for a third
time, this time on the Democratic ticket. And
he needed to attract Democratic votes.
O’Conor believed that because “Chase is an
eager candidate for the presidency, he is
quite anxious to get rid of the case.” If
possible, Chase would attempt to get the
district judge to try it alone.”®

Davis’s lawyers wondered whether
Chase’s political ambitions could be chan-
neled in their favor.”’ And in 1868, they
found an incongruous ally in Chase in their
quest to get the case dismissed. At some
point in the summer of 1868, Chase met with
one of Davis’ defense lawyers, George Shea,
and, over tea, got out his copy of the newly
ratified Fourteenth Amendment. Chase read
aloud from Section Three: “No person shall
hold any office, civil or military, under the
United States who shall have engaged in
insurrection or rebellion against the same.”®

Chase told Shea that he thought that this
section “seems to make doubtful the liability
to further punishment for treason of persons
engaged in the rebellion.”® Shea was startled
—but motivated—by this reading of the
clause.®® Later that fall, Davis’s counsel
checked again with Chase and then presented
his argument to the circuit court as part of a
motion to quash the indictment against
Davis.®! While Chase’s ex parte discussions
with defense counsel would certainly trans-
gress the bounds of judicial ethics today, his
behavior was more ethically uncertain by
nineteenth-century standards. Chase certainly
did not want to publicize his involvement in
the formulation of defense counsel’s argu-
ment in the case, but he did not take great
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pains to keep his actions hidden, which sug-
gests that his behavior was ethically dubious,
but did not rise to the level of blatant mis-
conduct.®® Davis’s lawyers speculated that
Chase’s reading of Section 3 might be his
way of gaining white southerners’ support for
the Fourteenth Amendment. It was a plausible
theory. As O’Conor told Davis, “Whether this
14" Amendment has ever been adopted in
such a perfect and effectual manner as to form
a part of the Constitution is a question. Per-
haps [Chase] hopes that a decision of the
Supreme Court in this case might con-
clusively and finally determine that question
in the affirmative.”®

In November, Chase actually showed up
for court in Richmond. The grounds of the
motion made by the defense were not known
to the prosecution until the court appearance.
When the prosecutors scoffed at the argu-
ment presented, Chase blandly remarked that
he had anticipated that the motion would be
grounded on ‘“the common principle of
constructive repeal,” and kept mum about
where the argument originated.®* Un-
surprisingly, Chase ruled in the defense’s
favor, while the district judge did not, which
meant that the question would be certified to
the Supreme Court for resolution. At this
juncture, President Johnson grew weary and
issued an amnesty proclamation exempting
Davis for criminal punishment, and the
prosecution subsequently dropped the case
against Davis.®

Following Jefferson Davis’s release, the
Army and Navy Journal forecast that there
would be no final legal disposition of the
secession question. It would probably go
“undecided into history. Or, if it be exhumed
at some distant day, it will appear in some
dry, legal dictum, interesting as a pro-
fessional opinion, but taking no vital hold as
a fact upon the people of the republic.”®® The
paper was wrong about when secession
would get another legal hearing, but it was
not wrong about the type of case in which it
would be raised. Texas v. White, a case about

JOURNAL OF SUPREME COURT HISTORY

the repayment of government bonds, came
on the heels of U.S. v. Jefferson Davis. The
case involved Texas’s attempt to block
payment on U.S. government bonds sold by
the state during the Civil War.%’

When Texas v. White came to the Su-
preme Court in early 1869, no one thought
that the case would turn on secession. At
issue in the suit was the ability of certain
bondholders to receive payment on United
States bonds given to Texas as part of the
Compromise of 1850.°® Texas had sold some
of the bonds to the defendants in the midst of
the Civil War pursuant to a state act to
“provide funds for military purposes,” in
exchange for supplies. Texas sued the de-
fendants after the war for recovery of the
bonds, arguing that the state, while in re-
bellion, was unauthorized to sell bonds for
the “purpose of aiding the overthrow of the
Federal government.”®’

The case came to the court on original
jurisdiction, which allows for lawsuits to be
instituted in the Supreme Court when a state is
a party. Defendant George White claimed that
Texas, which was not represented in Congress
during Reconstruction, was not presently one
of the United States and could not therefore
invoke the original jurisdiction of the Supreme
Court. This meant that the threshold issue was
a basic but difficult jurisdictional question: was
Texas a state? Here White asked the Supreme
Court to weigh in on one of the most con-
tentious political issues of the day: the validity
of the federal government’s Reconstruction
measures.”’ The status of the former Con-
federate states had been an issue percolating
below the surface in both Mississippi v.
Johnson and Georgia v. Stanton, both original
suits in the Supreme Court brought in 1867
and 1868, but both were dismissed on other
grounds. The Supreme Court had not touched
it then.”'

In Texas v. White, neither party raised the
secession question in the briefs. Counsel for
the bondholders had argued that Texas could
not qualify as a state because Congress had
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excluded its representatives from Congress and
subjected it to direct federal supervision as part
of military Reconstruction. They did not,
however, touch secession, except to assure the
Court that in 1861 Texans had sincerely be-
lieved that the Constitution had enshrined such
a right.72 Argumentation about Texas’s state-
hood was confined to discussions about the
significance—and the validity—of the federal
government’s program of Reconstruction,
which suspended normal governmental oper-
ations in the former Confederate states after
Confederate defeat. It was possible to address
the statehood issues raised by Reconstruction
without discussing secession.

Chase, however, did address the secession
issue in Texas v. White, and we might say he
reached for it. He declared that Texas was a
state because it had never legally seceded from
the Union—because secession was uncon-
stitutional and therefore impossible. Chase
disposed of the secession argument in about a
paragraph, recycling President Lincoln’s
arguments from his first inaugural, which
focused on the fact that the Articles of Con-
federation had declared the Union formed
thereunder to be perpetual, and the Con-
stitution had made the Union “more perfect.””
To be more perfect, Chase declared, the Union
must have remained indissoluble. He said not a
word about the war; the opinion did not
suggest that his logic owed anything to the
triumph of the Union army, as it had when he
issued the Shortridge opinion two years earlier.
This time, his conclusions about secession
rested solely on legal reasoning.”

At the time, Chase’s opinion attracted
little attention, and when it did, many people
read it through a partisan lens. No one re-
ported that the decision had changed his
mind through the force of its logic.”®> Writing
in the 1980s, historian David Currie ex-
pressed disappointment with the opinion,
saying that Chase’s perfunctory discussion
was “hardly . . . an adequate treatment of
an issue on which reasonable people had
differed to the point of civil war.”’®

Looking back from the vantage point of
2019, we might ask ourselves whether
Chase did the right thing. Chase avoided the
secession question in a case as fraught as
Davis’s but took the opportunity to declare
the Union to be perpetual when it was safe
to do so. He reached for the issue and im-
printed the Unionist vision of national
structure onto the U.S. Reports, where it
would reside in posterity. In writing his
most memorable paragraph, we might say
that Chase was doing what was necessary to
ensure that the law as made by the courts fit
with the ruling already issued on the bat-
tlefield. After all, Chase had little choice in
the matter, and it is true that he faced
enormous pressure to ensure that the bat-
tlefield’s determination was ratified by law.
Perhaps it is the proper role for the Chief
Justice of the United States to issue deci-
sions that owe nothing to the logic of events
and rest solely on recognizable patterns of
legal argumentation.

However much we might empathize
with Chase’s predicament with respect to the
heavy responsibility of dealing with the se-
cession question in the aftermath of the Civil
War, there is still something troubling about
his actions in both the Davis case and in
Texas v. White. Chase never acknowledged,
even in private, that reconciling the war and
the law in the postbellum world was a dif-
ficult task for an introspective American.
Chase insisted that he simply followed logic
in making the law, even though his actions
belied what he said. At a time in which the
nation’s foremost legal thinkers struggled
openly to figure out how to conform the law
to the realities of life in a post-Appomattox
world, the Chief Justice professed to act as
though legal outcomes were wholly divorced
from the world around them. He took the
path that looked more to a sanitized future
than the messy present, thus allowing the
nation to forget that there had ever been a
serious discussion about secession’s con-
stitutionality after Appomattox.
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The Influence of Legal Strategy in
Dennis v. U.S. (1951) and
Yates v. U.S. (1957)

In 1951, the Supreme Court of the United
States upheld the convictions of eleven leaders
of the Communist Party of the United States of
America (CPUSA) in Dennis v. United States
despite a strong constitutional defense based on
the First Amendment right of freedom of
speech.l Six years later, in June 1957, the
Supreme Court effectively reversed Dennis in
Yates v. United States with a decision that
greatly reduced the scope of the relevant
legislation, the Alien Registration Act (1940),
colloquially called the Smith Act> As this
article demonstrates, current scholarship on that
interpretive change neglects an important factor
in the Court’s decision-making process—the
influence of changes in legal strategy.

In an atmosphere of heightened anti-
Communist tension in the early stages of the
Cold War, the Federal Bureau of Investigation
(FBI) and Justice Department deployed Smith
Act provisions against CPUSA leaders in New
York, where the Party had its headquarters. The
conviction of the CPUSA leaders occurred
after a ten-month trial that ended in October
1949. The convictions were upheld by the

HAYDEN THORNE

Court of Appeals for the Second Circuit.> On
appeal from that ruling, the Supreme Court’s
majority in Dennis ruled that the Smith Act did
not violate freedom of speech.

In Dennis, the Justices relied on a 1919
precedent, Schenck v. United States, which
used what was known as the “clear and present
danger” test to allow limitations on civil
liberties during periods of heightened threats
such as wartime.* In the case of the CPUSA
defendants, the majority, upholding the con-
victions, accepted the U.S. District Court’s
decision that, based on quotations from Marx-
ist-Leninist publications and speeches, the
defendants intended to overthrow the govern-
ment. The Court also upheld contempt of court
convictions against the defendants’ lawyers for
their actions during the trial.’

After the Supreme Court had issued that
decision, using the same Smith Act provisions,
the FBI arrested other CPUSA officials,
including fifteen Los Angeles—based leaders
who were prosecuted in a six-month trial in
1952. The Los Angeles trial resulted in the
conviction of fourteen defendants (one
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defendant, Mary Doyle, was removed from the
case in the early stages), and the imprisonment
of Oleta Yates on the additional charge of
contempt of court for refusing to testify about
other defendants’ CPUSA membership.® Again,
the Court of Appeals upheld the convictions.’
In its 1957 decision, the Supreme Court strictly
construed the Smith Act to protect free speech
and freedom of assembly and set aside the
convictions from the federal District Court in
Los Angeles, rendering the Act unusable for the
majority of CPUSA prosecutions.® This ana-
lysis explores the contribution of legal strategies
to that shift in interpretation.

Many scholars have analyzed the Su-
preme Court decisions in Dennis and Yates.
Despite emanating from a broad range of
disciplines and approaches, the authors reach
one of two different conclusions. Some
scholars, including Michael Belknap and
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William Wiecek, attribute the change in
interpretation to broad contextual factors,
particularly the anti-Communist hysteria that
was near its peak in 1951 and had greatly
diminished in 1957.° The alternative argu-
ment, taken up by Scott Martelle, Arthur
Sabin, and others, is that the shift in
interpretation was largely the result of
changes to the composition of the Supreme
Court.'” Both factors were undoubtedly
important in shaping the 1957 interpretation,
but examining the legal strategy adopted by
the attorneys in the two cases can provide a
more nuanced explanation that makes a
major contribution to our understanding of
the Supreme Court’s decision-making pro-
cess. The lawyers for the defendants in the
New York trial whose appeal resulted in the
Dennis decision, and the Los Angeles legal
team that conducted the appeal process,

In 1948, eleven U.S. Communist Party leaders were arrested and charged with violating the Alien
Registration Act (front row: Eugene Dennis, William Z. Foster, Benjamin Davis; back row: John Williamson,
Henry Winston, and Jack Stachel). As they had never openly called for the violent overthrow of the
government, the prosecution depended on passages from the works of Marx and Lenin that advocated
revolutionary violence and on the testimony of former members of the party who claimed they had privately

advocated the use of violence.
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which resulted in the Yares decision, utilized
contrasting legal strategies. This article
explores those strategies and argues that
they were a major factor in explaining the
different outcomes of the appeals when they
reached the Supreme Court.

The New York Trial

From its beginnings in the 1948 New
York trial to the Dennis decision and the
upholding of the lawyers’™ convictions for
contempt of court, the case was a legal
marathon. Five attorneys constituted the
defense team: Harry Sacher, Abraham
Isserman, George W. Crockett, Jr., Richard
Gladstein, and Louis F. McCabe."' Eugene
Dennis represented himself, possibly in an
attempt to ensure CPUSA control over the
legal strategy.'> Their conduct of the case
was vigorous, resulting in a trial conducted
in a hostile and at times aggressive manner.
U.S. District Court Judge Harold Medina
repeatedly demonstrated a loathing for the
defense team and the defendants. It was thus
not a surprise that the case did not end well
for the defendants or their attorneys. Judge
Medina convicted all six attorneys of con-
tempt of court and sentenced them to jail
terms of two to six months.'?

The size of the defense team contributed
to the length of the trial and at least partially
explains why Medina quickly became so
exasperated with them. All six insisted
on exhaustively stating the case for their
clients. The defense took up considerable
time in presenting its case: 82 days out of
158 days in court, compared to 39 for the
prosecution.'® Often repeating what the other
attorneys had argued, each lawyer presented
a closing argument that further dragged out
the already lengthy trial."? By contrast. the
prosecution operated with a smaller and
more cohesive team. The prosecutors did
not have to worry about presenting multiple
statements or emphasizing different ideas
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because they were representing the same
entity, with the same goals and same
strategy. The prosecution drew attention to
the defense team’s repetitive practices,
describing a “flood of words” that was
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“overwhelming,” as well as “long summa-
tions” and “tirades,” in an intentional effort
to add to the rancor in the Foley Square
courtroom.'® By emphasizing the contrasting
nature of the two approaches, the prosecu-
tion further denigrated the defense team’s
reputation in the eyes of Medina and
the jury.

As the indictment had alleged that the
defendants had conspired to “organize as
the Communist Party of the United States
of America” and that the Party was “a
society, group, and assembly of persons
who teach and advocate the overthrow and
destruction of the United States by force
and violence,” the prosecution organized its
case accordingly, contriving a set of tactics
that reoccurred in subsequent Smith Act
trials.'” Seeking to prove that the defen-
dants had conspired to advocate and teach
the overthrow and destruction of the U.S.
government by force and violence, the
prosecutors extensively quoted from
CPUSA books, speeches, and informer
testimony. They stressed the importance
of Communist dogma over understanding
the views of individual defendants, whether
or not they subscribed to all the doctrinal
principles. The prosecution strategy sought
to prove that the defendants belonged to a
criminal conspiracy, the CPUSA, and had
violated provisions in the Smith Act, which
provided criminal penalties for editing,
printing, distributing, or displaying “any
written or printed matter advocating, ad-
vising, or teaching the duty, necessity,
desirability, or propriety of overthrowing
or destroying any government in the United
States by force or violence,” or attempts to
do so and any attempt to organize to
achieve that goal.'® The prosecution’s
that the CPUSA

strategy stressed
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leadership was dedicated to achieving the
goals outlined in Marxist—Leninist texts.
The testimony of FBI informers rein-
forced the prosecution strategy by attributing
revolutionary intentions to the defendants. In
particular, ex-Communist Louis Budenz
testified about events occurring during his
involvement with the CPUSA leadership and
his editorship of the CPUSA newspaper, the
Daily Worker. Budenz testified that the Daily
Worker and the CPUSA’s National Litera-
ture Department placed great importance on
promulgating Marxist-Leninist concepts,
and that the CPUSA required that, as
CPUSA officials, the defendants strictly
adhere to those doctrines.' The prosecution
combined informer testimony and textual
quotations to construct the evidentiary basis
for convicting the defendants because their
Marxist-Leninist principles included a com-
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mitment to the “overthrow or destruction” of
the American government by force and
violence.

To strengthen the impact of their strategy,
the prosecution sought to evoke fear in the jury
by heightening prevailing concerns about the
un-American nature of Communism during the
post-war Red Scare. Throughout his summa-
tion to the jury, prosecuting attorney John F.X.
McGohey repeatedly appealed to anti-Com-
munist sentiment, asserting that “a few key
men in a few key industries could paralyze our
whole industrial machine and bring on a
national crisis.”*” He argued that “by placing
disciplined Communists, who are subject to
their direction, in the proper positions in
industry, these defendants, when the time of
national crisis is upon us, intend ... to bring
about the violent overthrow and destruction of
the Government of the United States.””' He

In the New York trial, U.S. District Court Judge Harold Medina convicted all six defense attorneys of contempt
of court and sentenced them to jail terms of two to six months. He also showed a clear bias against the
defendants during the nine-month trial. Medina is pictured here in October 1949 leaving the courthouse after
sentencing the Communist leaders convicted of conspiracy to overthrow the government.
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referred to the defendants as ‘“‘professional
revolutionaries” who “well fit Lenin’s descrip-
tion of what the Party leadership should be.”*
McGohey also told the jury that “they can’t
plead immunity nor do their acts become any
less criminal because their number is large or
because they masquerade as a political
party.”® The evocation of Red Scare fears
formed the crux of the government’s case,
acting as an appeal to the patriotic conscience
of the jury to protect the American way of life
from a subversive conspiracy.

In rebuttal, the defense attorneys repeat-
edly attacked the practice of quoting from
“the works of Marx, Engels, Lenin and
Stalin,” in order to:

prejudice the jury to believe that
since these works are basic classics
of Marxism-Leninism, and since the
defendants are avowed adherents of
Marxism-Leninism, it presumably
follows that the defendants... are
committed to a course of using
these classics ... as blueprints, blue-
prints for the alleged objective of
establishing socialism in the United
States by the sole method of
employing force and violence

but the prosecution strategy created a
dilemma for the defense.”*

As CPUSA officials, the defendants
could not repudiate official doctrines without
jeopardizing their affiliation. The CPUSA
position challenging the legitimacy of the
U.S. government constituted another problem
that made it difficult to use arguments based
on the Bill of Rights, as the CPUSA insisted
on the hypocrisy of capitalist democracy and
the constitutional framework. Hemmed in by
the CPUSA disciplinary apparatus, the defen-
dants and their lawyers faced considerable
difficulty in mounting a successful response
to the prosecution.

The defense team faced an additional
challenge in presenting a coherent defense as
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a result of internal disagreement over legal
strategy. The CPUSA wanted to use the trial
as a political exposé, while the lawyers
wanted to conduct a defense that avoided
convictions. As lawyers are duty-bound to
take instructions from their clients, and those
clients preferred to engage in a political
battle, it was difficult to develop legal
arguments that might have been more
appealing to the judge and jury. Attorney
Richard Gladstein’s correspondence points
to the extent of the disagreement over the
legal strategy. Shortly before the trial began,
Gladstein wrote to Abe Unger, another
attorney, discussing the defendants’ ap-
proach and the problem of inconsistent
public communications about the trial.
Gladstein, in an appeal to creation of a
consensus approach, said that “we must be
agreed upon a theory of the case, [and] upon
a general court-room handling of a jury
trial.”** He continued that “the theory of our
case must be that this is a shocking and
menacing case of political persecution,” and
that so far, “your clients have been issuing
public statements wholly inconsistent with
that theory and to my mind extremely
bad.”*® He pointed to statements by the
defendants that “they will teach Communism
from the witness stand” and argued that “it is
very unwise to be telling people in advance
that they intend to use the court as a
classroom.”?’

Clearly there was a disconnect between
the way Gladstein wanted to conduct the
defense and the defendants’ attitudes leading
up to the trial. This was emphasized in a
September 1951 letter to Gladstein from an
unknown lawyer who commented “we await
receipt of a copy of your original letter
regarding Foley Square [New York trial]
wherein you say you made suggestions
which were not followed.”® Delays in
paying the lawyers added to the tension
between the defense lawyers and their
clients.”® While preliminary court proceed-
ings were still underway in early February



INFLUENCE OF LEGAL STRATEGY IN DENNIS V. U.S. (1951)

{ FB.L - NYC. |
§ 100-81752=16428 %

" JULY 20 1940

When Eugene Dennis (pictured) and his co-defen-
dants were found guilty, they appealed to the
Supreme Court, which ruled 6-2 against them in
1951. Dennis was subsequently imprisoned for five
years.

1949, Gladstein wrote a memorandum de-
ploring the absence of a “proper relation-
ship” between clients and lawyers, which
meant that the “clients do not have a proper
understanding of what is involved in the
professional handling of this case.”*” The
lawyers also found it difficult to coordinate
their work in the early stages of the trial. A
letter from Maurice Sugar, another lawyer
involved in the case, who was not listed as
an attorney of record, to Gladstein, Sacher,
Isserman, and Winter noted that “we have
not effected the proper organization among
the attorneys for doing our work efficiently
and accurately” and added the admonition
that “a system must be worked out, and
adhered to.”' The lawyers resolved their
issues, but the differences over strategy
between lawyers and defendants persisted,
exacerbated by the dual role of Dennis as
attorney and defendant.

As a result of CPUSA insistence, the
defense was primarily conducted on a
political level, with the defendants criticizing
the trial itself as an illegitimate political
attack. They often did so by promoting or
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discussing Communist ideology rather than
focusing on the more technical legal argu-
ments that could have been given greater
emphasis. The aggressive attack on the
judicial proceedings helped create antag-
onism between the lawyers and the judge,
which did not aid the defendants and
ultimately resulted in contempt of court
proceedings against the defense team. The
same approach continued during the trial and
subsequent appeals, with the legal team
focused on procedural issues relating to the
jury selection process, the conduct of the
judge, and the conduct of the prosecution
lawyers. Trying to place the legal system on
trial suited the CPUSA but did not convince
judges or juries of the defendants’ inno-
cence. Required to comply with their clients’
preferred strategy, the defense team empha-
sized attacks on the political nature of the
prosecution. Sacher pointed to the key
element in the defense strategy in his closing
address, telling the jury, “I shan’t dwell at
any length on the large significance which
necessarily attaches in this country to a
criminal trial of a political party. A criminal
trial of a political party: just ponder that a
moment.”*> The defense team repeatedly
made the same point in their arguments to
the jury. Gladstein’s letter to Unger rein-
forces that same thought, insisting that the
claim about political persecution took pre-
cedence over other legal arguments33 :

Naturally, all legal points will be
made during the course of the trial,
and there will always be in reserve the
issue of “clear and present danger”
—but those remained of secondary
importance to the defense case. ™

Along with stressing the political nature
of the case, the defense emphasized the
negative impact of a conviction on the
United States. In a draft of his closing
argument, Gladstein argued that “your ver-
dicts will affect the future of the vast
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majority of 150 Million men, women, and
children who constitute the American
people.”®® There is also an idea that the
lawyers, in representing their clients, were
also performing a “duty to my country, to my
people, to the Jewish people, the Negro
people, the workers—all of the American
people.”*® In a similar vein, Sacher told the
jury that “by your verdict you affect not only
the lives of these eleven men ... you will
affect the rights of the American people in
the most literal sense of the word.”"’
Isserman likewise informed the jury that a
not-guilty verdict “will support the institu-
tions of American democracy and will
enable America to go forward in its tradi-
tions and not as a state ridden by fear,
clamped on by censorship and turned over to
reactionary forces.™® The eloquent refer-
ences to the idea of American rights and
democracy, coupled with an emphasis on
political repression, formed the bedrock of
the defense case.

As Gladstein outlined the strategy, he
argued that “the defense objections will, in so
far as possible, implement our basic conception
of the case; that it presents political issues not
triable in criminal proceedings.”*’ The defense
planned to object to all prosecution witnesses
and documents, because “under this theory no
document which the government could pro-
duce is free from objection. In fact, we insist
that is so—and this constitutes another aspect
of our basic position that the case is not triable
in a criminal court.™* Further, the defense
consumed a substantial part of the trial in
objecting to the evidence the government
introduced, on the ground that the charge
was not properly triable in a criminal court.
Less successfully, the team objected to
evidence introduced that related to events
outside of the Southern District of New
York, where the Grand Jury had issued the
indictment.*'

The defense strategy in the New York
case exacerbated what might have already
been a tense relationship between Judge
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Medina and the defense team. Medina
believed the defense lawyers were con-
spiring to drag out the trial proceedings and
damage his health because that scenario had
occurred in a 1947 Smith Act prosecution.
The judge in United States v. McWilliamns
et al. had died after eight months of an ill-
tempered trial.** In convicting the lawyers of
contempt, Medina concluded “that the acts
and statements to which I am about to refer
were the result of an agreement between
these defendants,” forming a conspiracy to
cause “such delay and confusion as to make
it impossible to go on with the trial.” to
provoke “incidents which they intended
would result in a mistrial,” and to impair
“my health so that the trial could not
continue.”* In short, he believed that the
defendants sought to create a mistrial by
maliciously causing so much aggravation
that he might suffer the same fate as his
unfortunate colleague. The only pieces of
evidence he provided to substantiate this
allegation were extracts from the trial record
of instances where the lawyers had acted
contemptuously.** Moreover, a study of the
record of the case supports Justice William
O. Douglas’s dissent in the lawyers’ con-
tempt case: he wrote that it is difficult to tell
“whether members of the bar conspired to
drive a judge from the bench or whether the
judge used the authority of the bench to
whipsaw the lawyers, to taunt and tempt
them, and to create for himself the role of the
persecuted,”45

The defense team did attempt to pub-
licize the judge’s perceived misconduct. It
issued a press release about “a pattern of
judicial conduct characterized by bias
against the defendants and their counsel,
the effect of which tends to deprive the
defendants of a fair trial and to obstruct the
defense lawyers in the performance of their
duty.”*® A similar sentiment was expressed
in a pamphlet published by the Public
Relations Department of the “Trial of the
12,7 noting Medina’s repeated findings
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The 1952 Los Angeles trial of fifteen California Communist officials for violating the Smith Act was more
successful than the New York trial. Pictured left to right are defendants Henry Steinberg, Slim Connelly, Al
Richmond, Carl R. Lambert, Ernest O. Fox, Albert J. Lima, (second row) Dorothy Healey, Loretta Stack, Rose
Chernin, Mary Bernadette Doyle, and Oleta Yates.

Defense attorneys Alexander H. Schullman, Norman Leonard, Leo Branton Jr., Ben Margolis, and A.L. Wirrin
(front row) focused their energies on legal and technical arguments, not political ones.
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during the trial that counsel had been
contemptuous.*’ Further, the legal team
filed motions for a mistrial based on
Medina’s conduct, alleging that he had
demonstrated “active bias, prejudice, parti-
ality, temper, rudeness, impatience, sar-
casm, disbelief, and hostility against and
towards the defendants and their counsel”
and had in many instances taken on “the
functions of the prose«::utor.”48 It is, how-
ever, easy to imagine how this conflict
between the judge and the defense may
have played out in front of the jury, who are
taking their cues from the judge.*’

The climate of the time was hostile to
lawyers acting on behalf of Communists, and
Medina certainly appeared to share those
views. There was significant pressure being
placed on the legal profession by the
American Bar Association (ABA) and At-
torney-General (later Supreme Court Justice)
Tom Clark to remove Communists and
Communist sympathizers from the profes-
sion. Clark even went as far as to write an
article in Look magazine threatening the
investigation of “lawyers who act like
Communists.”® In contrast to the angry
reaction from the left-leaning National
Lawyers Guild (NLG), Medina’s conduct
drew a much more favorable reaction from
anti-Communist groups and individuals.
Indeed, Director of the FBI J. Edgar Hoover,
who had supplied key witnesses from his
agency and was himself a noted anti-
Communist, wrote to Medina after the trial,
but prior to sentencing, commending him on
the way he conducted the trial.”'

The attorneys appealed the contempt
convictions up to the Supreme Court, after
being rebuffed by the Court of Appeals for
the Second Circuit.”* In Sacher et al., v.
United States a narrow 5-3 majority affirmed
the convictions, with strong dissents from
Felix Frankfurter, Hugo L. Black, and
William O. Douglas.>? Black concluded
that “it is difficult to escape the impression
that his [Medina’s] inferences against the
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lawyers were colored, however uncon-
sciously, by his natural abhorrence for the
unpatriotic and treasonable designs he attrib-
uted to their Communist leader clients.”>*
Even the American Civil Liberties Union
(ACLU), which had earlier passed a resolu-
tion barring Communists from holding
office, stated, while expressing concern
about free speech issues, that it was
“unalterably opposed” to Communism.””
Finding “no violations of civil liberties” in
the contempt case, the ACLU refused to
support the lawyers in their appeals, leaving
it up to the NLG to defend the attorneys.®

In sum, the New York defense team
faced substantial difficulties with a hostile
judge and obdurate clients determined to
profess their commitment to the CPUSA.
What ensued was a long and rancorous trial in
which they defended Communist ideology,
attacked the trial as an example of political
repression, and questioned its legitimacy at
the expense of legal arguments that gained
greater prominence in the appeals process,
and in subsequent cases including Yates.
Issues like the pertinence of the clear-and-
present danger doctrine, the timing and
location of the offense, and the sufficiency
of evidence received less attention, thus
making the appeals process less likely to
succeed when it came before the Supreme
Court as Dennis v. United States.

The Los Angeles Trial

Soon after the Supreme Court had
rejected the appeal in Dennis, a federal
grand jury in Los Angeles indicted fifteen
California Communist officials for violating
the Smith Act. The trial began in February
1952, with the defendants represented by six
attorneys: Leo Branton, Norman Leonard (a
partner in Gladstein’s law firm), Ben Mar-
golis (who would be the attorney of record),
Alexander Schullman, Leo Sullivan, and
A.L. Wirrin. All six attorneys put consider-
able effort into the defense case, particularly
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at the trial stage.’” Their conduct of the trial
differed considerably from the New York
strategy, suggesting that the lawyers con-
tributed to the successful outcome in 1957.

The prosecution conducted the Los
Angeles trial following the template laid
down by the Smith Act and the New York
case. The prosecutors sought to demonstrate
that Marxism—Leninism was the official
ideology of the CPUSA and its officials,
which included a commitment to the over-
throw of the United States by force and
violence.”® In his closing statement for the
prosecution, U.S. attorney Walter S. Binns
argued that the authors of the U.S. Constitu-
tion had demonstrated their interest “in
insuring [sic] domestic tranquility, and we
know that the most flagrant breach of
domestic tranquility would be an insurrec-
tion in this country.”>® He also questioned
the democratic nature of the CPUSA.®
Rather than achieving political change “by
the ballot,” Communists “are going to do it
as the classics say, by a civil war, they are
going to do it by capturing power, then you
see where the pertinency of having key
people or people in basic industries come
in.”®! The government’s case appealed to the
Red Scare fears of the jury about revolution
and hostility to Communism. Binns told the
jury that Marxism-Leninism “is something
that I fail to see the appeal in” because it
lacks “brotherly love, kindness, charity. It is
all hard and harsh.”®> He and his fellow
prosecutors tried to prove the claim under-
lying this sentiment during the six-month
trial, which concluded in August 1952.

As the Supreme Court had upheld the
convictions in Dennis, the federal prosecu-
tors in Los Angeles saw no need to change a
winning strategy. As evidence, the prosecu-
tion relied on quotations from Marxist texts,
just as the prosecutors had done in the New
York trial. They stressed these classic texts
to prove that the defendants met the Smith
Act criteria relating to violent revolution®;
one of their lawyers wrote that the texts
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proved that “these people conspired to
advocate the overthrow of the United States
by force and violence.”®* They continued to
use the testimony of informers while relying
upon the anti-Communist sentiment already
well-entrenched in a city where the House
Un-American Activities Committee (HUAC)
and Senator Joseph McCarthy had convinced
many people of the danger of Communist
subversion.

In the early stages of the case, the defense
team in Los Angeles enjoyed greater success
than had their New York counterparts. Prior to
the start of the trial, the defense had success-
fully appealed the amount required for bail.
They also had some encouragement from a
habeas corpus petition to the Court of Appeals,
where a divided panel ruled against them but
they received a strong dissent from Circuit
Judge Healy, who felt that “their claim that the
bail fixed in their cases is excessive is worthy
of serious attention.”®> The bail issue bounced
around the courts multiple times on a variety of
different questions, with the result that the
defendants received a reduction. This repre-
sented a significant success for the defendants
and for the defense attorneys, given that similar
motions in New York were unsuccessful.

The second notable early success came
in December 1951 with the approval of a
motion to dismiss the initial indictment.%®
The defendants in this case alleged that the
indictment had failed to include the element
of intent.®” Judge Mathes found that as a
long and expensive trial was likely, “caution
added to grave doubt,” justified a ruling that
the indictment was insufficient, and thus he
granted the motion to dismiss.®® Unfortu-
nately for the defendants, the prosecution
amended the indictment to remove any
ambiguity over the elements of the offense
to be proved. Despite the hollowness of this
victory, it demonstrates that the defense team
paid a greater level of attention to legal
details, and it further suggests that Judge
Mathes was fairer and less hostile toward the
defendants and their attorneys than Judge
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As primary witness for the defense, Oleta Yates (left) argued that Marxism is not a set of instructions but
rather a set of principles which can be used to create positive change, without reliance on violent revolution.
She refused to testify about the CPUSA membership of the other defendants and was charged with contempt
of court. U.S. Marshal Peggy Costello (right) is pictured escorting her to jail.

Medina had been. Unsuccessful motions also
demonstrated that greater attention was
being paid to the legal arguments and the
specific issues of the case. In particular, a
supplementary memorandum shows early
recognition of the argument that became a
ground for reversal in the Supreme Court in
1957.°° The general rule that words should
be given their natural and ordinary meaning
developed into the argument that the offense
of “organizing” the CPUSA could only have
been committed in July 1945 and was
therefore barred by the statute of limit-
ations.”” The defense argued that “the
existence of a conspiracy to commit an
offense does not survive the completion of
the substantive offense.””' Although this
motion did not succeed initially, it laid the
legal groundwork for the subsequent

Supreme Court reversal, and demonstrates
a greater willingness to use legal avenues in
the conduct of the case rather than engaging
in political polemics.

Another legal success. in which one
judge was removed from the case, led to a
better relationship between the attorneys
and the judge than was the case in New
York. Judge James M. Carter conducted the
pretrial bail hearings in the District Court.
At the arraignment, the defendants moved
that he recuse himself on the grounds of
personal bias and prejudice against the
defendants.”> Carter chose not to do so,
leaving Philip Connelly, one of the defen-
dants, to appeal to the Court of Appeals for
a writ of prohibition forbidding Carter from
acting in the case.”> In that hearing, an
affidavit was presented to the Court
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detailing a conversation between a defense
lawyer and Carter, during which Carter
expressed the sentiment *“I am sorry to see
you getting mixed up with these
Commies.”’* The Court found that the facts
proved “a sufficient showing of personal
prejudice against the petitioner to deprive
the respondent judge of the jurisdiction to
hear and determine any issue, bail or
otherwise, affecting petitioner.”’> The
Court of Appeals’ decision contained a
thinly veiled rebuke of the judge’s conduct.
The majority opinion, by Chief Judge
William Denman, noted that “here we find
the respondent judge, in the presence of
another attorney, deprecating the action
of ... an able member of the bar of this
court ... having the presumption of inno-
cence of the charge which that officer of
this court has devoted his proper profes-
sional services.”’® Upon receiving the writ
preventing him standing in matters invol-
ving Connelly, Judge Carter disqualified
himself from the whole case, and the matter
was then assigned to Judge Mathes.”’
William Schneiderman, then State Secre-
tary of the Communist Party in California, was
unimpressed with Judge Mathes, likening him
to Judge Medina, with the qualification that
“whereas Medina used a sledge hammer,
Mathes concealed a stiletto.””® Despite that,
the relationship between Mathes and the
attorneys was mostly cordial, with the case
conducted in a professional and largely civil
manner. The defense was therefore able to
conduct the trial in a much calmer and more
favorable atmosphere. As is inevitable in such
a long trial, there were disputes between
attorneys and judge, but these did not come
close to rivalling the animosity seen in New
York. In an indirect sense, this allowed the
case to move forward in a much different
manner from that used in Dennis. During the
appeal, it was possible to shut out anti-
Communist sentiment in favor of a focus on
the specific legal issues that remained in play.
This was likely a factor in helping the Supreme
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Court to reach its decision to reverse the
convictions and to order either that the charges
be dismissed or that a new trial be held for the
defendants.

Also unsuccessful, but significant, was a
defense motion to have the court hear
testimony from civil liberties experts regarding
the constitutionality of the statute itself. The
defense submitted an “Offer of Proof of the
Unconstitutionality of the Smith Act as
Applied,” which argued the case for expert
testimony to prove the unconstitutionality of
the legislation.”” The defense team proposed
that Osmond Fraenkel of the ACLU and NLG,
Roger Baldwin of the ACLU, and prominent
civil liberties lawyer Joseph Rauh testify that
“there has been since the enactment of the
statute herein involved ... a general, wide-
spread and pervasive restraint in the United
States ... upon the expression of social, eco-
nomic, scientific, and political beliefs,” with
the Smith Act one of the major causes.®
Although it was denied, the motion showed a
more creative approach in making use of
constitutional principles as part of the defense.
That the case was conducted in a more
legalistic manner provided the possibility of
broader support from lawyers, civil libertar-
ians, and potentially from Justices William O.
Douglas and Hugo L. Black.

Despite this renewed focus on the legal
aspects of the case, Schneiderman continued
with the political approach to the trial.
Schneiderman defended himself at the trial
because “not only my political beliefs and
ideals by which I live, but the meaning of my
whole life is on trial here, and [ must defend it
myself.”®' In a series of internal memos
outlining the CPUSA’s position regarding the
trial, Schneiderman makes it clear “that the
best defense of the Party is a full and
affirmative statement of its policies and
activity. We must take the offense and keep
it.”®> The Party’s policy appears to have
started out along the same lines as in New
York, with a policy memorandum noting a
two-fold objective “to defend our party against
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a political frameup...and to defend our
constitutional right to function as a political
party advocating peace, democracy and
"85 This policy was intended to
draw on the developments since the “fiction”
of the Foley Square trial, which would “expose
the Government’s hypocrisy.”84 In essence,
they wanted to follow the same line of defense
as they did in New York, emphasizing the
nature of the “political frameup” and attacking

Socialism.

the govermnment’s role in persecuting the
CPUSA.

Schneiderman wanted to wage “a mass
struggle to defend the democratic rights of
Americans, which affects the rights not only
of Communists, not only of those progres-
sives who actively fight for peace, or for
Negro rights, or for Labor’s demands, but the
rights of the whole American people ... ."*
In another internal document, he wrote that
“the Party shall demand and fight militantly
for its full rights under the Constitution, but it
shall place its basic reliance in the mass
backing it is able to mobilize in support of the
case.”® He argued the need for “a complete
trial of the entire issues at stake,” and stated
“{we] must have no pure-and-simple ‘civil
liberties’ type of defense.”®’ Somewhat
surprisingly, he also suggested that “we
should also stress the right of revolution,
written into the Declaration of Independence
and twice practiced by the American people,
in 1776 to 1783 and 1861 to 1865, as he
sought to insert the right to revolution into
American historical precedents.®®

The similarities with the approach in New
York are startling. There was the same idea of
attacking the political nature of the trial, the
same full defense of Party policy and ideas,
and the same method of militant defense and
mass demonstration as opposed to a more
purely legalistic approach to the case.
Schneiderman also suggested that the attorneys
“shall be required to defend the Party. ...We
cannot expect them to defend Communism as
such, but we must expect them to take at least
as advanced a position as the Supreme Court
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did in the Schneiderman case.”® These
memoranda, which appear to have been
written prior to the start of the trial, suggest
that CPUSA officials were unwilling to
compromise their principles in search of a
legal victory. Yet, over the course of the trial,
the defendants appear to have taken a much
less confrontational approach.

When it came to the trial, ten of the
fourteen defendants rested their case at the
conclusion of the prosecution’s case, with
only William Schneiderman, Oleta Yates,
Loretta Stack, and Frank Carlson electing to
present a defense.”” Those four defendants
had planned to present a significant number of
witnesses and other pieces of evidence, but in
the end only offered one substantive witness
before also resting their case. Yates was the
primary witness for the defense, using a long
direct testimony to present the defendants’
side of the story, and their understanding of
Marxism-Leninism. Yates testified that “I
understand that once one learns the basic
scientific theories of Marxism, then it be-
comes possible to be guided by these theories
... in much the same way that science is used
to meet the needs of action of society.”' She
pointed out that Marxism is not a set guide
with instructions on how to do things, but
rather a set of scientific principles which can
be used to create positive change, without
reliance on violent revolution.

On cross-examination, Yates was asked
to name individuals who were involved in
the CPUSA during her association with it.
She refused to become “an informer,” telling
the court that, “I will not play the role of a
witness for the Government, I will not add to
the prosecution’s case against people who
have rested, who are defendants and who are
putting no further defense. I am sorry, your
Honor, I cannot answer that question.”g2
Despite pressure from the judge and the
threat of a contempt conviction, Yates
refused to name names, asserting, “I stated
what I did because in all conscience I cannot
do otherwise and I must maintain that



INFLUENCE OF LEGAL STRATEGY IN DENNIS V. U.S. (1951)

position ... ”®> She was jailed for the
remainder of the trial and subsequently was
convicted of contempt of court. The defense
highlighted the heroism on Yates’s part in a
press release seeking sympathy because “the
prosecution could not shake her testimony.
Hence, the prosecution resorted to the sordid
expedient of seeking to imprison her for
contempt by posing the alternatives—inform
on others, or go to jail.”94 These commu-
nication strategies also represent a departure
from the militant stance taken in the New
York trial.

The Yates testimony and subsequent
contempt citation created a dilemma for the
defense team.”” Schneiderman informed the
Court that “we had intended to call possibly
10 to 15 witnesses for the defense, including
the three remaining defendants who had not
rested, on the position of the Communist
Party and the meaning of the books and
literature in evidence, as well as the intent of
the defendants.”®® Because of the prosecu-
tion’s insistence on seeking names from the
witnesses, the defense was “confronted with
the alternative of continuing under these
trying circumstances and subjecting future
witnesses to the same kind of ordeal, or
resting our case.”®’ This development, pre-
sented by the defense as an improper attack
by the prosecution, had in fact been
predicted by the defense team. In a pretrial
memo regarding the scope of permissible
cross-examination, it was made clear that
“under the broad views which the courts
frequently take on the question of what is
within the scope of direct, it would be
exceedingly difficult, if not impossible, to
frame a direct examination which would not
open the question of names.””® The defense
were therefore aware that it would be nearly
impossible to prevent questioning witnesses
about names, and presumably it had already
prepared to cut their defense testimony short
once the prosecution had asked Yates to
identify CPUSA members who might be
subject to indictment.
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The Los Angeles defense strategy
contained a strong element of conscious
pragmatism. It was pragmatic in the sense
that the defense seized opportunities,
where available, to make the argument
that had the most realistic chance of
success, and it was conscious in the sense
that the lawyers, and to a lesser extent the
defendants, had drawn lessons from the
New York trial. The defendants, as
CPUSA officials, did intend to defend
their ideological commitments with the
same vigor that the New York defendants
adopted, but, as the trial continued, parti-
cularly as they experienced some success
by sticking closer to legal arguments, there
appears to have been a shift in the dynamic
of how to conduct the best defense, with
the legal team influencing the defendants.

Schneiderman, in accepting a more
legalistic approach to the defense than had
been used in New York, seems to have
realized that the CPUSA tactics had not
succeeded during the New York trial.” A
note by Schneiderman details the shift.
Asking about the conduct during the trial,
it states emphatically, “Avoid lawyers going
to jail — Don’t repeat N.Y. Experience —
Were we overly cautious? — Effect of more
militant stand? Did it have any effect in NY
outside courtroom?”'% This suggests that
the CPUSA officials recognized the difficul-
ties caused by contempt charges imposed on
the lawyers and the problems created by the
more militant approach to the case. Schnei-
derman also commented on the trial itself,
noting “fairly good public image” an “ex-
cellent legal stance” and a presentation of the
CPUSA position that was “probably better
understood than NY.”'°! He also suggested
that “winning the bail fight gives us a certain
advantage” and that there is “less hysteria in
LA” and “better press.”'

Schneiderman’s shift in thinking started
to occur between the bail hearings and the
start of the trial proper. He noted in his
memoirs that “our first concern was to avoid
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some of the pitfalls of the New York trial,”
while also suggesting a desire to “keep our
lawyers out of jail. "' Schneiderman wrote
that “we set as our goal to make clear that the
issue in this trial was our constitutional right
to advocate the Party’s principles and
program,” an idea he repeated in a discussion
with CPUSA official William Foster during
the later stages of the trial.'® This represents
a significant shift, from Schneiderman’s
early discussions of defending “party poli-
cies and activities,” to advocating “the right
of advocacy, not the correctness of our
views.”'?

The evidence of this changing CPUSA
position and the situation of the defendants
helps to explain how the trial progressed.
In the later stages of the trial, the
attorneys’ not calling large numbers of
witnesses or attempting to pile on evidence
as took place in the New York defense
suggests greater pragmatism and an un-
willingness to antagonize the judge and
jury. The increased use of legal tools,
through various motions and appeals,
showed a growing willingness to utilize
the legal system rather than to denounce it
as unjust. This consciously pragmatic
approach was likely driven by the experi-
enced legal team, who knew about the
likely consequences of doing otherwise,
based on their study of the mistakes made
during the New York trial. Norman Leo-
nard’s opening statement to the jury
supports this point.'’® He elected to make
his opening statement after the prosecution
had made its case, and he placed sub-
stantial emphasis on the legal side of the
case when he addressed the jury.'’’ In
particular, he argued that “not only must
you of the jury find that the defendants
conspired to advocate the ideas in ques-
tion, and find that the ideas mean what the
prosecution say they mean ... but you must
find that the defendants agreed to advocate
thus
making the prosecution assume the burden

those ideas with that meaning,”
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of demonstrating intent rather than just
imputing it by quotation from texts.'8

The defense in Los Angeles took a much
more legalistic approach, instead of mounting
a political battle. While political arguments
remained a part of the case, they were
presented in a much clearer and more legally
coherent manner. The defense also did not
take up significant time presenting evidence,
and they seemed not to have antagonized the
judge or alienated the jury. While this did not
result in acquittal, the legal strategy laid the
groundwork for the eventual reversal by the
Supreme Court in 1957.

A major difference in the Los Angeles
case was the level of support the defendants
and their legal team received from within the
California area. Defense attorney Leonard’s
correspondence extensively documents co-
operation with other lawyers, particularly in
terms of borrowing and sharing copies of
briefs and transcripts from other relevant
cases, which were either too expensive or
were not easily available to the defense
team.'” Leonard’s files also demonstrate
that he reached out to groups who may have
had an interest in the case to seek their
support in filing amicus curiae briefs with
the court. One such request was made to
Harry Bridges, leader of the International
Longshore and Warehouse Union (ILWU),
which Gladstein and Leonard had served as

attorneys.''”

Leonard drew on this experi-
ence in dealing with anti-Communist forces.
The legal team was also able to draw on the
experience of two new attorneys for the
Supreme Court appeal in the form of
Augustin Donovan and Robert W. Kenny,
who were experienced lawyers in their own
right, and conveniently friends of Chief
Justice Earl Warren.''" This demonstrates
that the defense team was focused on finding
outside assistance in strengthening their legal
strategy, which ultimately produced a suc-
cessful outcome.

The NLG provided strong support for
the defense, with a focus on the legal side of
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the battle. It provided its members with
regular updates on the court case and urged
its membership to stay involved in seeing the
case decided in their favor. The Los Angeles
lawyers also appear to have enjoyed greater
support from the ACLU than had the New
York lawyers, because Wirin was very active
in the ACLU’s Southern California branch.
Although the nationwide ACLU rules on
membership and involvement of Commu-
nists remained in place, branches like the
Northern and Southern California units
exercised a degree of independent action.
Ernest Besig, Director of the Northern
California branch, made it clear that he
objected to the anti-Communist stance taken
by ACLU headquarters in New York: “We
have always taken the position that so long
as Executive Committee members and staff
are willing to defend the civil liberties of all
without distinction nothing more is re-
quired.”' "2

The defendants did, however, have
difficulty, similar to that experienced by the
New York defendants, in finding counsel to
represent them, particularly when it came to
the appeal process. Ben Margolis, on behalf
of the defendants, took their complaints to
the California State Bar, arguing that *it
appears to us that the reasons which have led
prominent counsel to refuse to act in this
case constitute a problem for the bar as a
whole rather than a matter which can best be
solved by any individual attorney.”''* Mar-
golis wrote to Irwin Goodman, another
attorney, regarding the process, suggesting
that “we had been turned down not because
lawyers were unwilling to take the case but
because of the fear of consequences to the
lawyer.”''* That fear no doubt stemmed
from the contempt convictions and jail
sentences of the New York lawyers, along
with attacks by the Attorney General Clark
and the ABA. The California State Bar
Board of Governors responded to Margolis’s
request by passing a resolution specifically
“referring to the necessity of lawyers taking
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Smith Act cases.”''> The support of the
NLG, the State Bar Association, and the
local ACLU branches ensured that the
defense lawyers avoided the harsh treatment
experienced by the New York lawyers.

Differences in Legal Strategies

Given the different results in the Su-
preme Court’s rulings in Dennis and Yates, it
is useful to examine how the defendants’
lawyers proceeded at trial differently in the
two cases. The legal team in Los Angeles
focused their energies away from political
arguments, instead placing much greater
emphasis on technical, legal arguments,
including the same arguments that would
later prove successful before the Supreme
Court. They also cultivated a better relation-
ship with the judge and the jury. From the
start, the legal strategy won the Los Angeles
defendants several important concessions
and motions early in the trial, including
more reasonable bail, a redrafting of the
indictment, and the removal of an anti-
Communist judge.

To what extent does this change in
strategy help to explain the difference in
outcomes when the cases came before the
Supreme Court? It is difficult to make broad
claims because of a shift in the political
atmosphere between 1951 and 1957 that no
doubt played a part. The fall from power of
Senator Joseph McCarthy in 1954 as con-
servatives came to see him as a liability to the
Republican Party and to anti-Communism was
a factor. Indeed, Yates was announced on the
same day as other decisions in which Com-
munists were on the winning side, drawing the
wrath of Congress but irreparably weakening
McCarthyism.''® The change in leadership at
the Court, with Earl Warren succeeding Fred
Vinson as Chief Justice in 1953, had led the
Court in a new direction. What can be
demonstrated is that the Dennis
displayed a substantial focus on the issue of

decision
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clear and present danger, the formulation of
that test, and the question of whether danger
existed. The Supreme Court decision followed
the pattern of the trial—a political, rather than
a legal, focus. By contrast, in the Yares
decision, the Court emphasized the legal
arguments, with little reference to political
issues at all. It is thus clear that this conscious
change in strategy had an impact on the
Supreme Court’s change in position.
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The Trees Are Still Standing: The
Backstory of Sierra Club v. Morton

The query “Should trees have standing?”
ranks among the iconic phrases in American
jurisprudence. As environmental litigation
blossomed in the 1970s, the Supreme Court
took up the case of Sierra Club v. Morton.'
Justice William O. Douglas’s stirring dissent,

arguing that “[t]he river as plaintiff speaks for

the ecological unit of life that is part of it

was a rallying cry for opening the courts to
protecting nature. Concern about ecology, in
Douglas’s view, “should lead to the conferral
of standing upon environmental objects to sue
for their own preservation.™ Hence, the
notion that trees have standing took root.
This article tells the backstory of how
Douglas’s dissenting opinion came to be,
focusing on his longstanding relationship with
the Sierra Club and the impact of an as-yet-
unpublished law review article® that landed on
Douglas’s desk while the case was pending.
For the first time, these events are explored
through the lens of the case files in the lower
courts, the Supreme Court docket, chambers
papers from Justices Douglas, Potter Stewart,
Thurgood Marshall, and Harry Blackmun, the
Sierra Club archives, and interviews with key

M. MARGARET MCKEOWN

players. These sources provide a window into
the debate about standing for environmental
organizations, offers insights into the Justices’
thought processes and judicial decision
making, and highlights the ethical tensions
surrounding judicial conflicts of interest and
ex parte contacts with the Court.

The Man and His Mountains®

Although Douglas was a giant in the legal
world, he is often remembered for his four
wives, as a potential vice-presidential nominee,
as a target of impeachment proceedings led by
then-Congressman Gerald Ford, and for his
tenure as the longest-serving Justice, even
now, from 1939 to 1975. A committed civil
libertarian, he authored landmark decisions
about privacy,® free speech,” and criminal
procedure.® But perhaps his most enduring
legacy is his public and private advocacy for
environmental causes and his success in that
endeavor.”

Douglas’s love for the mountains was his
childhood refuge in Yakima, Washington. In
his autobiography, Go East Young Man,
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Douglas wrote, “My love of mountains, my
interest in conservation, my longing for the
wilderness—all of these were established in
my boyhood in the hills around Yakima and
in the mountains to the west of it.”'® After
attending Whitman College and a brief stint
teaching at Yakima High School, Douglas
headed east to Columbia Law School."!
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Although he toyed with returning to
Washington to practice law and even dipped
his toe in a country practice, Douglas
eventually stayed in New York. He worked
both as a lawyer at the now-famed Cravath
firm and as a professor at Columbia. After
an unexpected offer from Yale Law School
—Douglas professed he “actually did not
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Justice William O. Douglas’s love of nature stemmed from his boyhood growing up in Yakima, Washington
and hiking the mountains to the west. On the Court, he became “a one-man lobby shop for the environment.”
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know where [it] was”'>—he moved to New

Haven. He was at Yale only six years before
the other Washington—the nation’s capital
—beckoned. Nonetheless, he maintained a
physical and spiritual connection with
Washington State. His summer home was
a cabin in Goose Prairie, which he de-
scribed as “my place in a sense that
Washington, D.C., never could be. My roots
are deep in the Prairie. I am a part of the
rhythm of the place ... .”"°

With a strong interest in politics, ties to
the Democratic Party, and an expertise in
corporate law, it was no surprise that
Douglas landed a job with Joseph P.
Kennedy, the first Chairman of the Securities
and Exchange Commission. Before long, he
was confirmed as a commissioner. The
Yakima Republic boasted in a January 29,
1936, editorial: “It is not every day that a
Yakima boy can make the first page of the
Wall Street Journal” Calling him “[l]iberal
Douglas,” the paper wrote that “[w]hether he
reforms the world of finance and makes Wall
Street a safe place for the lambs is not
predictable, but he will do it if anybody can.”
Just a year later he was named chairman,
only days before a stock market plunge on
Black Tuesday, September 7, 1937.'

By then, Douglas was a Washington
insider and a frequent guest at the poker
parties of the President, Franklin Delano
Roosevelt.'” Roosevelt’s nomination of
Douglas to fill the seat of retiring Justice
Louis D. Brandeis was not totally unex-
pected. In 1939, at the age of forty, Douglas
joined the Court.

Despite joining the “third branch,”
Douglas kept a toe in politics and remained
a Washington player.'® Truman asked him to
be his running mate in 1948 and Douglas
demurred, writing in July 1948 “that politics
had never been my profession and that I
could serve my country best where I am.”"”
He continued to receive overtures from
Democratic players but, as he wrote to
banker James Paul Warburg in January 1952,
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there are many things in the stream of
events which I would like to change
and some which perhaps 1 could
change. But the court is a custodian
of an important tradition. If we can
keep the tradition alive, perhaps that
is as great a contribution as one can
expect to make.

He concluded that,

after long reflection, [] my place in
public life is on the Court."®

This personal resolution to stay on the
Court was in contrast with a statement made
earlier in his tenure, when he “said that the
Supreme Court is an old man’s job.”"”

Posterity has linked Douglas to environ-
mental and conservationist causes, but Dou-
glas’s public commitment to the environment
did not emerge until more than a decade after
he took his seat on the Court. In 1954, several
years after publishing his watershed
autobiographical account of his spiritual con-
nection with nature, Of Men and Mountains, 20
Douglas spearheaded a protest hike on the
Chesapeake and Ohio Canal to save the canal
from a proposed road. “With Douglas’s
leadership, the byway was stopped, and in
1970 Congress approved a historic park.”!
Later he protested a proposed highway down
the Olympic coast in Washington State and
teamed up with Olaus and Mardy Murie,
iconic conservation advocates, on an expedi-
tion to the Brooks Range in Alaska to highlight
the fragility of the Arctic landscape.”

In a manner unthinkable today, from his
chambers at the Supreme Court, Douglas was a
one-man lobby shop for the environment. This
is not to say that other Justices, such as
Brandeis and Felix Frankfurter, were not
playing the political long game with their
presidential contacts,” but Douglas’s approach
was laser focused on the environment and
particular projects. He cajoled and persuaded
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Douglas's advocacy for the environment included spearheading a protest hike in 1954 along the Chesapeake
and Ohio Canal to save it from becoming a scenic highway. Charles A. Reich, clerk to Justice Black, is
pictured walking behind Justice Douglas.

the Secretaries of the Interior and Agriculture,
badgered the Forest Service and the National
Park Service, and inveigled Senators and
members of Congress to support his causes,
all in the spirit of preserving wilderness. We
know all of this because his papers are now
public at the Library of Congress. His
commitment to conservation and the wilderness
was no secret, but the scope of his advocacy
was not fully known during his lifetime.
Douglas believed that wilderness spaces
provide solitude and strength and connect the
individual to environmental and historical
forces larger than oneself. He viewed auto-
mobiles as a culprit in the fight to preserve
wilderness. In describing nature, his books,
speeches, and court opinions are filled with
references to “solitude,” “sanctuary,” and

“refuge.” In 1965, he published A Wilderness
Bill of Rights, advocating that “[w]hen it
comes to wilderness we need a similar Bill
of Rights [to the U.S. Constitution] to protect
those whose spiritual values extend to rivers
and lakes, the valleys and the ridges, and who
find life in a mechanized society worth living
only because those splendid resources are not
despoiled.”™* This theme would find its way
into his dissent in Sierra Club v. Morton.

Legal Challenges to the Development of
Mineral King

The Mineral King Valley is in central
California. It is a twelve-mile glacial valley in
the southern Sierra Nevada Mountains.”> The
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Sierra Club v. Morton story begins there, far
from the rarified atmosphere of the Supreme
Court. The valley’s floor is an expanse of
open, verdant meadows, which give way on
both sides to steep, rocky slopes, dotted by
clusters of ancient conifers. Above the tree
line, sheer granite walls form sharp, towering
peaks. Mineral King Valley nurtures beautiful
flora, along with abundant and diverse wildlife,
including black bears, mule deer, yellow-
bellied marmots, and an array of freshwater
fish. No commercial services are available. In
short, Mineral King is a true wilderness.

In 1969, however, a normally benign
force imperiled Mineral King’s pristine and
unspoiled vistas: Walt Disney Productions,
Inc. The company received approval from
the United States Forest Service to develop a
$35 million year-round resort in the Mineral
King Valley. Disney’s construction plans
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included fourteen ski lifts, a chapel, an ice-
skating rink, convenience shops, restaurants,
a conference center, two large hotels, a
heliport, and a 60,000 square-foot under-
ground facility to house resort services. The
company estimated that the resort would
attract 2.5 million visitors within its first year
of operation—approximately the same as
today’s annual traffic at Bryce Canyon
National Park in Utah.”

Opposition arrived quickly and forcefully.
Opponents pointed out that Mineral King’s
official name was, after all, the Sequoia
National Game Refuge. They insisted that
development would desecrate the fragile valley
and destroy its ecosystem. In no time, bumper
stickers bearing the message, “Keep Mineral
King Natural,” appeared across the region.
Opponents also staged “hike-ins” at Mineral
King and a march on Disneyland.”’

Justice Douglas took notes for a book about protecting the wilderness during the three-day, twenty-two-mile
hike along the Olympic Peninsula coast he undertook to protest a proposed highway.
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Over time, the Sierra Club’s position
evolved, as did the scope of the planned resort.
“In 1948 [the Club] viewed Mineral King as an
area with high potential for ski development. In
1953 it was not opposed to making the area
more accessible, and a policy favoring modest
development still prevailed in the mid-
Sixties.”””® Fast forward to 1965, the Club
unsuccessfully sought a public hearing on the
proposed development, and, in later correspon-
dence with the Forest Service and the Depart-
ment of the Interior, expressed specific objec-
tions to Disney’s plans. With the Forest
Service’s approval, however, significant com-
mercial development of the Mineral King
Valley seemed inevitable.

But the Sierra Club refused to give up.
In June 1969, the Club sued in the United
States District Court for the Northern
District of California.®”> A committee of
the Sierra Club chose a young San
Francisco lawyer, Leland R. Selna, Jr., as
its lead counsel; he represented the Club
through all of the proceedings, including
the Supreme Court.*’

The Sierra Club asked for a declaration
that vartous aspects of Disney’s proposed
development violated federal laws and regula-
tions governing the preservation of national
parks, forests, and game refuges.”' The Club
also wanted preliminary and permanent in-
junctions restraining federal officials from
granting approval or issuing permits for the
development.32 The Club sued as a member-
ship corporation with “a special interest in the
conservation and sound maintenance of the
national parks and forests and particularly
lands on the slopes of the Sierra Nevada
mountains.”*?

In crafting its complaint, the Club had to
make a strategic choice. As all good lawyers
know, some actual or imminent injury or stake
in the outcome of the controversy is required
for purposes of standing to sue.** And, under
the standard at the time, to obtain an
injunction, a plaintiff needed to demonstrate
“a strong likelihood or reasonable certainty” of
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prevailing and an irreparable injury, balancing
the damage to both parties.*

The Sierra Club worried that if the
court were to stop the project, the harm to
Disney would outweigh any injury to the
Club or its members. The potential injury
to Mineral King’s environment, however,
would likely eclipse any harm to Disney.
For that reason, the Sierra Club alleged
only that the environment of Mineral King
Valley would suffer injury; it did not allege
any injury to itself or its members. The
Ninth Circuit characterized the complaint
in this way:

The complainant does not assert
that any of its property will be
damaged, that its organization or
members will be endangered or that
its status will be threatened. Cer-
tainly it has an “interest” in the
sense that the proposed course of
action indicated by the Secretaries
does not please its officers and
board of directors and through
them all or a substantial number of
its members. It would prefer some
other type of action or none at all.*

Sierra Club’s counsel recognized the
risk of this approach: “It was a tortured issue.
You had the risk of what happened, but it
was a risk the Club wanted to take.”*’ The
Club’s strong position “was that California
already had more skiers than all resorts,
including Mineral King, could accommo-
date, so in terms of harm to the body politic,
stopping development would not take some-
thing away—it was not ‘the final brick.”” But
“the pathway to get to the resort, let alone
what was to be on the site,” was the focus of
irreparable harm; the Club “was not saying
the valley had standing but it was saying the
irreparable harm was to the valley.”*®

At first, this strategy worked. After two
days of hearings, the district court granted
the Sierra Club’s request for a preliminary
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injunction.” The court rejected the govern-
ment’s challenge to the Sierra Club’s
standing, writing that the Sierra Club “may
be held to be sufficiently aggrieved to have
standing as a plaintiff.”*" It also determined
that the complaint raised questions ‘“con-
cerning possible excess of statutory
authority, sufficiently substantial, and ser-
jous to justify a preliminary injunction.”™'
The court topped off the opinion with this
reminder:

The court is not concerned with the
controversy between so-called pro-
gressives and so-called conserva-
tionists. Our only function is to
make sure that administrative ac-
tion, even when taken in the name
of progress, conforms to the letter

and intent of the law ... .**

The government quickly appealed—and
won. In September 1970, the Ninth Circuit
Court of Appeals reversed the judgment of
the district court.*® Regarding standing, the
Ninth Circuit underscored that there was “no
allegation in the complaint that members of
the Sierra Club would be affected by the
actions of [the respondents] other than the
fact that the actions are personally dis-
pleasing or distasteful to them.”**

Earlier in its opinion, the court con-
cluded:

We do not believe such club concern
without a showing of more direct
interest can constitute standing in the
legal sense sufficient to challenge
the exercise of responsibilities on
behalf of all the citizens by two
cabinet level officials of the govern-
ment acting under Congressional
and Constitutional authority.*’

In closing the discussion of standing,
the court pointed to two other cases where
“the Sierra Club was joined by local
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conservationist organizations with a
direct and obvious interest” and contrasted
them with this case, in which “[n]o such
persons or organizations joined as
plaintiffs.”*® The Ninth Circuit vacated the
injunction because the Club did not show
irreparable injury or a likelihood of success
on the merits.*’

The Sierra Club was undeterred. On
November 5, 1970, the Club petitioned the
Supreme Court for a writ of certiorari.*®
Douglas’s relationship with two institutions
—the Sierra Club and the Southern Cali-

fornia Law Review—would shape both his

role and his legal theory in the case. This
case was made for Douglas and Douglas was
made for this case.

Justice Douglas and the Sierra Club

Douglas was no stranger to the Sierra
Club. He had been a member for many years
by the time the Club filed its petition; he
even served on the Club’s Board of Directors
from 1961 to 1962. Upon receiving the John
Muir Award from the Sierra Club in 1975,
Douglas acknowledged that “[bleing a di-
rector made me realize that my views as to
policy in environmental matters do not
always jibe with those of others, but my
views are patterned after models” such as
John Muir and Clarence Darrow.”” The
Sierra Club’s case would throw into sharp
relief Justice Douglas’s views on environ-
mental policy.

Douglas resigned as a director of the
Sierra Club after just one year, stating that
“in fairness to the office which I hold and in
fairness to the Sierra Club I should no
longer serve as a member of the Board of
Directors.”™ He went on to detail that
“[t]he reason that I am resigning is that I
understand from some of our mutual friends
that the Sierra Club, like other conservation
agencies, may be engaging in litigation
in the state of [sic] federal courts on
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Over the years, Douglas meticulously saved communications from the Sierra Club, including his annual
membership cards.

conservation matters which at least in their
potential might reach this court.”' He
explained that during his time on the board,
he was not aware of “any actual or
contemplated litigation.” And in an earlier
letter to Charles Reich, his longtime friend
and then a professor at Yale, Douglas wrote
that he resigned “because the Club may, I
hear, get into litigation.”>* The Sierra Club
acknowledged the Justice’s stated reason
but wrote that it “[h]oped the Club can
continue to benefit” from Douglas’s “broad
experience on behalf of conserving some of
the non-completely-spoiled as well as wild-
erness parts of the earth.”® Years later,
however, Douglas would state that he
resigned as a director not because of
potential ethical conflicts but rather “be-
cause of the impossibility of getting to the
[Club’s] meetings in San Francisco.”>*
Whatever his reasons, the Sierra Club
acknowledged Douglas’s resignation but
made him a “life member.” Douglas did
not abdicate this membership until his

December 2, 1970 letter to Dr. Philip Berry,
then president of the Sierra Club:

The problems of the environment
are so numerous and so great and
the Sierra Club is, or may be, in
many of them. Nobody knows what
the future will bring forth. I do not
want to be disqualified in cases
which come before the Court. 7 am
not thinking of any case in parti-
cular. 1 have not seen one here, nor
have I heard of one which is on its
way.>

According to an unsigned, undated
memorandum in the Douglas files at the
Library of Congress, Douglas checked with
the Clerk’s Office the day before authoring
this letter to see whether there were any
Sierra Club cases currently on the docket,
and was erroneously told “No.”°

The notion that Douglas was not “thinking
of any case in particular” strains credulity and
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surely Dr. Berry must have been taken aback at
the reference as the litigation had been pending
for years and the petition for certiorari was filed
a month before. Why make such an inquiry and
request, out of the blue, eight years after
resigning from the board? By all indications,
Douglas must have known the case was
coming to, or was in, the Court, and he wanted
to ensure that he could sit on the case.
Although Douglas had resigned from
the Sierra Club Board long before, over the
years he received and meticulously saved

‘fours faithfully,
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communications from the Club, including his
annual membership cards. For example, a board
report on litigation found in Douglas’s files,
dated in 1969, reflects that “Sierra Club
standing to sue has taken a decided turn for
the better with the recent decisions in Sierra
Club v. John Volpe and in the Disney case.”
The summary also notes that the Club was
seeking amicus status “in the United States
Supreme Court in support of the adapso.”’ The
report explains that the Club hoped to cabin
the case “to commercial cases” and avoid

T

rry, Prosident

£olk Rosd .
california 94705

Douglas did not fully resign his Sierra Club membership until this December 2, 1970 letter to Dr. Philip Berry,
the club’s president. While he worries about having to recuse himself if the Sierra Club is involved in a case
before the Supreme Court, he erroneously states that he was “not thinking of any case in particular.” In fact,
the Sierra Club had filed a cert. petition a month earlier.
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extending it “to cases such as Sierra Club v.
Hickel in which the plaintiff has noncommercial
interests and is suing to preserve a public
interest.”>®

In Association of Data Processing
Services Organizations, Inc. v. Camp, an
association of data processors sued the
Comptroller of the Currency, challenging a
ruling that permitted national banks to
provide data services incidental to their
banking services. In an opinion authored by
Douglas, the Court upheld the association’s
standing and held that the association
satisfied Article III’s “case or controversy”
requirement because it alleged that competi-
tion by the banks caused competitive injury.
Citing earlier decisions, the opinion noted
that an aggrieved party’s “interest ... may
reflect ‘aesthetic, conservational, and recrea-
tional” as well as economic values.”’

Another reference point as to Douglas’s
likely familiarity with the appeal was his
service as the Court’s “Circuit Justice”
assigned to the Ninth Circuit Court of
Appeals.® In this role, he regularly attended
the Ninth Circuit’s judicial conferences and,
in a nod to his western heritage, hired his
clerks almost exclusively from states within
the Ninth Circuit.®’ He would almost
certainly have been aware of key Ninth
Circuit decisions.

In addition, news of Disney and the
Mineral King development had been perco-
lating in the press for some time. Indeed,
Douglas later acknowledged in his dissent
that, although he had not visited the area,
he “ha[d] seen articles describing its pro-
posed ‘development.””®* Contemporary arti-
cles had also appeared, for example, in the
news sections of the New York Times, the
National Observer, the San
Chronicle, the Fresno Bee, and the Los
Angeles Times.®* And Douglas’s long-time
pal, Stewart Udall, Secretary of Interior,
highlighted Mineral King in an article,
noting that “some courts have grown surpris-
ingly receptive to ecological arguments,”

Francisco
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citing a decision that “halted efforts by the
U.S. Forest Service to lease Mineral King
Valley in California to the Walt Disney
organization, which wanted to turn this
wilderness into a big ski resort.”®* Once
the Ninth Circuit issued its opinion and the
case was headed to the Supreme Court in
the fall of 1970, Mineral King resurfaced in
the press, including the New York Times, the
New York Post, the Wall Street Journal,
the San Francisco Chronicle, the Far West
News, and the Chicago Sun Times.%

Only a few years before the Sierra Club
case came before the Court, Douglas was
once again in close contact with the Club in a
major way. In 1967, Douglas and his wife
Cathy Douglas Stone, recently married,
headlined a protest hike—organized by the
Cumberland Chapter of the Sierra Club—to
fight the effort to dam the Red River Gorge
in Kentucky. Several Sierra Club organizers,
like others before them, wanted national
attention; recruiting Douglas was central to
their plan. Diane Sawyer, then a young
reporter for the local television station,
joined Douglas and filmed the hike. Another

113

reporter characterized Douglas as “a show-
boat,” which was precisely the point; one of
the Sierra Club members concluded, “I'm
not sure we could have stopped the dam if he
hadn’t come.”®® That same year, the Club
again invoked Douglas’s help: “We would
greatly appreciate it if you would consider
using your contacts with the Forest Service
to see if it is possible to get deferment of [a]
particular timber sale.”®’

Just a year after the hike, Douglas was
in touch with David Brower, Executive
Director of the Sierra Club, and offered to
do “anything in particular you would like to
have me do apropos of the Sierra Club salute
to the First Lady [Lady Bird Johnson].”®®
Not one to mince words, he went on to say
that no credit was due President Lyndon B.
Johnson for the Red River Gorge, “of which
I had something to do with,” and castigated
the President’s environmental record:
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Sierra v. Morton forced the Court to confront incongruities between traditional standing doctrine and the
relatively new field of environmental litigation. The Justices heard arguments on whether the Sierra Club had
standing to sue on behalf of the environment (Mineral King Valley is pictured), as no harm had been caused to

the organization itself.

“I hope any publicity which is released
will play down the achievements of LBJ as
a conservationist, because the guy. in my
view, is a complete phoney [sic] on that
score.”®’

The protest hike at the Red River Gorge
was not the only tie Douglas maintained with
the Sierra Club. Just months before oral
argument, he communicated with the Club in
July 1971 about efforts to classify as wild-
erness the Cougar Lakes area of Washington
State. The Sierra Club, which invested
heavily in the fight, noted that resolution of
the controversy would be “a question of
strategy and tactics™ and promised to keep
Douglas advised.”” Perhaps he viewed the
Washington State controversy as divorced
from the pending Sierra Club case, permit-
ting him to coordinate with the Club while at
the same time considering its appeal. What-
ever Douglas’s mindset, the Sierra Club later

lauded him as “the highest-placed advocate
of Wilderness in the United States.””'

According to William Alsup, a clerk for
the 1971-72 term, “the big question sur-
rounding this case [Sierra Club v. Morton)
was whether Justice Douglas would partici-
pate—it was a source of gossip around the
Court. Douglas did not consult his clerks on
the question. He was undecided whether to
sit but ultimately decided to sit through
arg_zunn:m."72

Douglas’s extensive ties, both formal
and informal, with the Sierra Club raise the
kind of ethical questions that continue to
command the attention of lawyers and
In thinking about conflicts of
interest, it appears that Douglas focused on
his Sierra Club board membership a decade
before and the potential actual conflict of
interest, while glossing over the question of
appearances and his ongoing support of and

3
scholars.”
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“connect[ion]” to the Club. At the time,
Supreme Court Justices had a guiding ethics
statute”*—the precursor to today’s 28 U.S.C.
§ 455—although they were always bound by
their oath to “faithfully and impartially
discharge and perform” the duties of judicial
office.”” The 1948 statute directly raises the
question of appearance of conflict that would
“make it improper,” in the opinion of a
Justice, to sit on the appeal. Although this
version of the statute did not put in sharp
relief the obligation to recuse when a
Justice’s “impartiality might reasonably be
questioned,” as today’s version makes ex-
plicit,”® the sentiment was certainly on the
table. Indeed, maintaining the appearance of
propriety is important in terms of public
confidence in the judiciary.”’

Once Douglas resigned from lifetime
membership in the Sierra Club and overcame
what he perceived as a potential actual conflict,
whether he analytically considered the appear-
ance of a conflict, we will never know. We do
know that he contemplated the conflict issue
and that the question was floating around the
Court. By the time he married Cathy some five
years earlier in 1966, she said he was “getting
very concerned” about conflicts and that he
was “less and less active” in environmental
causes because he felt “it would present an
actual or apparent conflict.””® Nonetheless, it
appears that he took a very narrow view of
recusal vis-a-vis his environmental endeavors:
“At times in the past Mrs. Douglas and I have
hiked or in other ways protested certain
government projects. In such cases the pro-
tester should not sit as a judge because he has
at least a partial commitment on the merits.””
Fortunately for Douglas, he had not joined the
hiking protests in Mineral King Valley.

The Supreme Court’s Opinion in Sierra
Club v. Morton

On February 22, 1971, the Court agreed
to hear the Sierra Club’s appeal.*” Although
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Douglas was an acknowledged conserva-
tionist and had focused very recently on his
prior role with the Sierra Club, perhaps his
concerns about conflicts informed his vote
on granting a writ of certiorari: he did not
take a position, but said, “pass.’®' The
requisite four Justices voted to grant: Justices
Harry Blackmun, William J. Brennan, John
Marshall Harlan, and Hugo L. Black. Chief
Justice Warren E. Burger and Justices
Thurgood Marshall, Byron R. White, and
Potter Stewart voted to deny the petition for
certiorari.*

Morton was both historically and legally
significant. The Supreme Court Historical
Society lists it as one of the significant
arguments of the Burger Court,%’ and it has
been dubbed a “golden age classic” of
Lawyers and judges
nowadays are accustomed to seeing the Sierra
Club in federal court, but Morton was the
Club’s first appearance as a party before
the Supreme Court.*> Morton also forced the
Court to confront incongruities between
traditional standing doctrine and the relatively
new—and ever-evolving—field of environ-
mental litigation.

Ultimately, the Court cleaved to tradi-
tion. In April 1972, the Court affirmed the
Ninth Circuit in a 4-3 decision.*® Justices
William H. Rehnquist and Lewis F. Powell,

who joined the Court in January 1972, did
87

environmental law.®*

not participate in the decision.

Justices Stewart, Burger, and Blackmun
dominated questioning during the Sierra
Club’s argument.*® Blackmun pressed on
whether the record showed that some of the
Sierra Club members used Mineral King, a
point on which counsel acknowledged there
was “no direct testimony.” Blackmun rhetori-
cally mused that “[t]his goes back to the days
of John Muir, is it not?” He was apparently
referring to the fact that Muir was the founder
of the Sierra Club. Stewart was looking for a
principle to cabin the argument: “I was just
wondering how far your argument would go.”
Trying to save the situation, Leland Selna,
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counsel for the Sierra Club, strategically
pleaded: “We do not ask the court to be
wide open.”® Douglas was pretty quiet
during oral argument. He pursued only one
point: during the government’s argument, he
pointed out that Michigan had “enacted a law
to give standing down to [a] citizen and [the]
environment” and that a pending bill in
Congress “did the same thing.” Solicitor
General Erwin Griswold shot back: “I am
not sure that even Congress has the power to
create a case or controversy ... """

Curiously, at the conference a few days
following argument, Douglas passed when
his turn came to offer his view. (We now
know that by that time Douglas had already
produced a first draft of his dissent.) In
contrast, Brennan gave a broad explanation
of his position:

This case did not require the Sierra
Club to present the issue as broadly
as it did. No injury in fact is
pleaded. That relates to the use of
the Mineral King area by Sierra
Club members. That kind of evi-
dence could be brought in under
allegations on the petition. That
supports the ruling of the district
court and brings it under Data
Processing. Is standing a function
of the case or controversy require-
ment? It is a real case controversy,
as my separate opinion in Data
Processing shows. The latter allows
aesthetic as well as economic fac-
tors to be taken into account.”’

He queried “whether it is in the district
court record,” to which Justice White
responded that “it is not.”®? Brennan went
on to conclude, “I would not decide the
broad question if we need not. 1 would
reverse and remand.”®? Justice Blackmun
was in accord. Justice Stewart, who authored
the majority opinion, was direct and
succinct: “I cannot agree with the district
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court; I agree with the court of appeals. 1
would be willing to decide the broad
question and remand this, but [ would prefer
to affirm.”*

Blackmun’s notes from the conference
are particularly revealing on the question of
a potential conflict of interest: “The notes
indicate that Justice Douglas initially passed
when it came his turn to vote and then later
explained that he might recuse himself from
the case because he had been a member of
the Sierra Club for ten years, and lately an
honorary member, though he had resigned
years ago.”g5 Justice White responded,
“everyone in the [United States] is not a
private Attorney General.”%°

Apart from veiled criticism of Douglas’s
role in the Sierra Club, there was a “negative
feeling” among some Justices that the Sierra
Club set up “a test case to try to transform
standing doctrine.”®” This recollection is not
inconsistent with the Sierra Club’s earlier-
discussed litigation strategy and the recogni-
tion that its standing argument would be
stretching the limits.

Writing for the Court, Justice Stewart
—joined by Chief Justice Burger and
Justices White and Marshall—held that
the Sierra Club lacked standing to sue
because it did not allege that the Club itself
was injured by Disney’s planned resort.®
Justice Stewart explained that because “the
Constitution’s Case-or-Controversy Clause
prohibits courts from issuing advisory
opinions, any legal wrongs from which
the Administrative Procedure Act protects
must, at minimum, meet the prevailing
constitutional requirements of standing.”®’
The Sierra Club’s legal interest in the case,
according to the Court, seemed to rely on a
“zone of interests” test that Justice Douglas
had announced in two recent cases.'®
Declining to clarify the meaning of the
term ‘“‘zone of interests,” however, the
Court noted simply that broadening the
categories of the necessary “injury” is
fundamentally different “from abandoning
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In 1972, Justice Potter Stewart (seated, left), joined by Justices Byron White, Thurgood Marshall, and Chief
Justice Warren E. Burger, agreed with the Ninth Circuit that the Sierra Club had not alleged any legal interest
in the case. Douglas (seated, second from left) advocated in his dissent for “a federal rule that allowed
environmental issues to be litigated before federal agencies or federal courts in the name of the inanimate
object about to be despoiled, defaced, or invaded by roads and bulldozers and where the injury is the subject

of public outrage.”

the requirement” that plaintiffs be injured
at all.'"!

Justice Stewart circulated his initial draft
majority opinion the same day Douglas
circulated his dissent.'” Justices White,
Marshall, and Burger joined the final

193 Notably, the opinion contained a

opinion.
key footnote of advice to the Sierra Club:
“Our decision does not, of course, bar the
Sierra Club from seeking in the District Court
to amend its complaint by a motion under
Rule 15, Federal Rules of Civil
Procedure.”'™ This footnote was inserted

just a week before publication.'®

How Justice Douglas’s Dissent Came
to Be

Douglas’s dissent, buttressed with
Stone’s rights-of-nature theory, stemmed
from a heartfelt belief that the courts should
open their doors to citizen challenges. It is
surprising that Blackmun’s dissent, which

was equally eloquent and founded on a
firmer footing, generally goes unmentioned.

Justice Douglas’s Dissent

Douglas penned one of the most famous
and passionate dissents in the Supreme
Court’s history. He reasoned that the ques-
tion of “standing” would be

simplified and also put neatly in
focus if we fashioned a federal rule
that allowed environmental issues to
be litigated before federal agencies
or federal courts in the name of the
inanimate object about to be de-
spoiled, defaced, or invaded by roads
and bulldozers and where the injury
is the subject of public outrage.'®

In other words, Justice Douglas favored a
rule that would recognize Mineral King Valley
itself as the plaintiff for purposes of standing.
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Douglas’s position was informed in part
by the writings of Aldo Leopold, the father
of wildlife ecology and the American
wilderness system. Leopold viewed nature
as an ecological community united by “the
land ethic.” According to Leopold, the land
ethic “simply enlarges the boundaries of the
community to include soils, waters. plants,
and animals, or collectively: the land.”'"’
Douglas believed that if this concept were
applied to standing, “[tlhen there will be
assurances that all of the forms of life” that
inanimate, natural objects represent “will
stand before the court—the pileated wood-
pecker as well as the coyote and bear, the
lemmings as well as the trout in the
streams.” '

Douglas borrowed the constitutional
theory underlying his dissent from Christo-
pher Stone’s Southern California Law Review
article, a preview of which landed in
Douglas’s lap just as he put pen to paper.
How the article found its way to Douglas and
into the dissent is a story of strategy and
serendipity. Although much has been written
by Stone'” and others about Douglas's
dissent and the role of Stone’s theory, this
article for the first time reconstructs the
chronology based on the integration of
Stone’s writings and recollections, correspon-
dence between the law review and Douglas,
Douglas’s papers, and the recollection of the
law clerks.

The University of Southern California
looms large in this story. Douglas was a
prolific writer. He authored thirty-two books
and hundreds of articles. His publications ran
the gamut from law review pieces to Good
Housekeeping and Plavboy articles.''” So it
was no surprise that he agreed to write a
preface for the Sowuthern California Law
Review’s first Law and Technology issue,
scheduled for publication in 1972.'"" In the
fall of 1970, the editor sent Douglas a
tentative list of contributors, which did
not include Stone because he had never
been slated to write for that volume. The
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publication informed Douglas that manu-
scripts would be sent in Spring and Summer
1971.'"2

A vyear later, on November 17, 1971—
perhaps not coincidentally the day of the
argument in Sierra Club v. Morton—the
editor sent Douglas “brief synopses of the
articles which will appear in the issue” and
offered to send the “full text” of the articles
if that “would be more helpful.”""" Now,
Stone’s name was associated with the law
review publication. The collection of sy-
nopses contained a one-paragraph summary
of Stone’s article but advised, “Professor
Stone’s draft has not yet been edited but
because of its extraordinary nature, we are
sending along a draft of the first sixty
paragraphs.”''* Alongside technology-
themed articles like “Personal Liberty and
Behavior Control Technology and Freedom,
Responsibilities and Control of Science,” the
Stone piece—then titled “Legal Rights for
the Environment?”—was decidedly out of
p]ace.”5

Stone recognized that Douglas “got a
jump in looking at the article,” including the
early synopsis.''® As it turns out, following
the argument, Douglas wrote the first draft of
his dissent in about two hours.'"” It was not
uncommon for Douglas to do research
during oral arguments and even to start
drafting his opinion. He was known as a
quick. although some said sloppy. writer.''
His clerk, William Alsup, remembers it as
“the most beautiful thing [he] had ever
read.”"!” He thought. “[This is] so vintage
Douglas. I could not presume a law clerk to
improve it.” so he found a comma or moved
a semicolon, but he did not want to change
the opinion."* The criticism that Douglas’s
opinions read like “rough drafts” did not
hold true here; the opinion evolved and was
polished over the course of twelve iterations.
The dissent’s rationale for granting standing
to inanimate objects more than resembles the
Stone synopsis. In the first draft, Douglas
explained that “[i]nanimate objects are
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sometimes parties in litigation,” and that “a
ship has a legal personality, a fiction found
useful for maritime purposes. The corpora-
tion sole—J[a] creature of ecclesiastical law
—is an acceptable adversary and large
fortunes ride on its cases.”'?' These princi-
ples mirror the synopsis of Stone’s article
that Douglas had at the time of the first draft:
“Investing objects with ‘rights’ is nothing
new to the law, Stone observes instancing
ships and corporate bodies.”'?* In terms that
Douglas echoed in his dissent, Stone wrote:
“The river as plaintiff speaks for the
ecological unit of life that is part of it,”
and “[t]hat is why these environment issues
should be tendered by the inanimate object—
itself.”'??

The law review’s November 7 letter
and its multiple enclosures surely had not
arrived when Douglas penned his first draft
that very day of oral argument. But, as luck
would have 1t, Richard Jacobson, one of
Douglas’s law clerks who did not work on
the case, had been a protégé and friend of
Stone. As Jacobson put it, “I know how
WOD [William O. Douglas] knew about
Chris Stone’s article. I am the culprit.”'* It
is likely that Jacobson received an earlier
summary directly from Stone or the law
review and then passed it on to Douglas
before the argument.

Once Douglas was privy to Stone’s
“trees have standing” theory, he was anxious
to get the full article. Douglas’s secretary
immediately wrote back to the law review
editor, “Mr. Justice Douglas has your letter
of November 17. The draft of Professor
Christopher Stone, however, was not en-
closed. Inasmuch as time is of the essence,
the Justice would appreciate your getting off
the copy of this to him right away.”'** The
urgency was, of course, that Douglas was in
the throes of drafting a dissent that relied on
Stone’s analysis. Records do not reveal when
a final copy of the article arrived in
chambers, but by February 1972,
footnotes referencing the article had been

new
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126 and Douglas cited
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inserted into the draft,
the article in the final text of his dissent.

After adopting Stone’s theory in his
initial drafts, Douglas expanded his dissent
with an assault on the Forest Service. He had
a stack of books on his desk, which he
directed Alsup to “summarize into a series of
footnotes to explain how the Forest Service
has sold out to the logging industry.”'?®
Douglas asserted that “[t]he Forest Service—
one of the federal agencies behind the
scheme to despoil Mineral King—has been
notorious for its alignment with lumber
companies, although its mandate from Con-
gress directs it to consider the various
aspects of multiple use in its supervision of
the national forests.”'?’ This attack on the
Forest Service was ironic; Gifford Pinchot,
Chief of the United States Forest Service,
was a “boyhood hero” and, along with Teddy
Roosevelt, a “romantic woodsman.” Of
course that was before Douglas learned of
“Pinchots™ and the Forest Service’s multiple
use philosophy.'*"

In Alsup’s words, placing footnotes in
the dissent was a “tough assignment.”131
Because “there seemed to be no logical place
to put the footnotes,” Alsup wrote them in
chronological order so they make sense
when read sequentially. Douglas offered a
rare compliment: “This is great. This is just
what T wanted.”'*?

In juxtaposition to Douglas’s approach,
the Solicitor General viewed the issue
through the lens of separation of powers.
As part of his optnion, Douglas appended an
excerpt from the argument of the Solicitor
General, who urged against “a system of
government in which every legal question
arising in the core of government would
be decided by the courts” and warned that
“[i]f there is standing in this case, I find it
very difficult to think of any legal issue
arising in government which will not have to
await one or more decisions of the Court
before the administrator ... can take any

. 33
action.”!
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The Genesis of Stone’s Law Review Article

Serendipity and strategy guided Stone’s
article to Douglas’s desk and ultimately to
the first paragraph of his dissent. In a
property class, Stone was lecturing about
the development of property rules and how
society defines property. Speaking off the
cuff, “beyond his notes,” he floated the
general idea that a river could have its own
persona and have standing. The students’
reaction was derisive, to say the least,
thinking that he had “gone too far.”'*

Stone pondered, “What would it take to
give a river its own existence? What does it
mean to dole out rights to nonhumans?” To
test this theory, he needed a case with a
standing issue, an object that had its own
damages, and an effective remedy on behalf
of nature."*®> When Stone asked the library to
look for such a case, the reference librarian
quickly came up with the Sierra Club case in
the Ninth Circuit.'*® By then the case was
headed to the Supreme Court.

The match was perfect, according to
Stone: “This [case], it was apparent at once,
was the ready-made vehicle to bring to the
Court’s attention the theory that was taking
shape in my mind. Perhaps the injury to the
Sierra Club was tenuous, but the injury to
Mineral King—the park itself—was not.”'"’

So Stone sat down with the editor-in-
chief of the Southern California Law Review
and what followed was a strategic effort to
bring the article to the Supreme Court’s
attention, or more specifically, to Douglas’s
attention because of the likelihood of a
sympathetic ear.'”® The coincidence that
Douglas was writing a preface for the next
volume of the law review was too good to
hope for, so Stone quickly penned the
piece.'” Apparently, no one raised an
ethical concern that sending a targeted legal
missive to a single Justice in the form of an
unpublished article while the appeal was
pending might be seen as a violation of the
ex parte contact rule and the Supreme
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Court’s procedure for the filing of amicus
curiae briefs.'*® Tt could be that the players
were not familiar with professional conduct
rules governing litigation or that they didn’t
consider the issue because they were sending
a law review article, not a letter or other
communication. Stone was a corporate law
professor, not a litigator, and the law review
was populated with students who had yet to
practice law.

To be sure, law professors and others are
often amici curiae in high-profile cases, but
those submissions follow the Supreme
Court’s rules on the filing of amicus briefs.
Indeed, this case generated considerable
interest from outside groups. The Environ-
mental Defense Fund, the National Environ-
mental Law Society, and the Wilderness
Society filed amicus briefs in support of the
Sierra Club. On the other side, the County of
Tulare, the American National Cattlemen’s
Association, and the Far West Ski Associa-
tion filed briefs supporting the government’s
position. The Stone article fell well outside
the deadline for filing an amicus brief, but its
arrival over the transom had a monumental
impact on Douglas’s dissent.

Yes, Douglas was writing a preface for
the law review, but Stone’s article referenced
the pending litigation, named the Sierra Club
and other organizations as appropriate ad-
vocates for the environment, and was shoe-
horned in for a specific purpose—to float
the nature’s right proposition to Justice
Douglas.'*" Final publication of the article
virtually coincided with publication of
the Court’s opinion, which meant that it
was not available to the Court, counsel, or
the public until the spring of 1972. The
preface Douglas wrote for the journal spoke
generally to the intersection of law and
technology, with a passing reference to the
“environmental crisis that gave us
garbage unlimited.”'*? No mention was
made of Stone’s article or its thesis.

In Stone’s view, he had conceived of
“other ways of looking at nature that others
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had not considered.”'** The final version of

his article, “Should Trees Have Standing?—
Toward Legal Rights for Natural Objects,”
observed that inanimate objects are often
parties to litigation, for example, ships in
matters of maritime law, or corporations in
most civil matters.'** In other words, Stone
believed that conferring rights on inani-
mate, natural objects—such as valleys,
meadows, rivers, lakes, and even air—
would not be extreme or unprecedented.
Stone further concluded that economic and
social policy favored bestowing such
rights."*> Douglas’s dissent echoes Stone’s
thesis. Although the phrase, “should trees
have standing?” was decidedly Stone’s
creation, it became so closely associated
with Douglas’s dissent that it is often
attributed to Douglas.

Justice Blackmun’s Dissent

Although Douglas’s dissent is the one
remembered today, Justice Blackmun, who
also dissented, was equally passionate about
nature and was expansive about the environ-
mental impact of the Disney proposal.'*®
Even though he was never tagged with the
moniker of “environmentalist,” he was
“la]lways a lover of nature,”'*” often
walking in Theodore Roosevelt Island
National Park. At the time of the Morton
argument, Blackmun had been on the Court
for just eighteen months; over time, “he
generally became a reliable vote in favor of
environmental interests.”"**

Unlike Douglas’s papers, which are
comparatively skimpy for such an important
case, Blackmun’s case file reflects a careful
analysis before argument, including a series
of questions posed by the appeal, a four-page
memorandum from the Justice himself
reflecting on the case, a law clerk bench
memorandum, and detailed argument
notes.'*® Foreshadowing his dissent, in his
preargument note, Blackmun posited: “If
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petitioner has no standing, who conceivably
does?”"° Blackmun reflected on the Su-
preme Court’s expansion of standing,
stating, “Ten years ago Sierra would have
had no recognizable standing. On the other
hand, I think this court in the data processing
and related cases has gone far down the road
to uphold standing in a litigant.”'>'

In the face of Douglas’s flowery dissent,
Blackmun’s eloquent argument for nature is
often overlooked. To begin, he highlighted
“the Nation’s and the world’s deteriorating
environment with its resulting ecological
disturbances.”'*? Blackmun took a practical
approach, outlining the real world conse-
quences of the majority’s green flag for the
project and recognizing that “[rJeasons, most
of them economic, for not stopping the
project will have a tendency to multiply.”'*

Blackmun would have upheld the dis-
trict court’s judgment on the condition that
the Sierra Club amend its complaint to allege
some sort of injury to the Club or its
members.'™ As a second option, Blackmun
would have permitted “an imaginative
expansion of our traditional concepts of
standing in order to enable an organization
such as the Sierra Club, possessed, as it is, of
pertinent, bona fide, and well-recognized
attributes and purposes in the area of
environment, to litigate environmental
issues.”'”> Blackmun was confident that
courts could fashion rules to ensure that
such an “incursion upon tradition” would
not be “very extensive.”' ¢ In conference, he
hinted that his view was a product of
emotion, rather than reason. “I may be
reaching for a position I emotionally desire
enough here in the interest of Sierra Club
members to sustain their standing.”'”’

In contrast to Douglas, whose dissent
had little in the way of facts about Mineral
King, Blackmun focused on the scope of the
project and emphasized the large number of
visitors and automobiles that the develop-
ment would spawn. And he noted that any
actual user would be unlikely to challenge
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The Mineral King controversy tarnished Walt Disney Productions’ reputation as friendly to nature
conservation. Walt Disney, who died in 1966, was an honorary life member of the Sierra Club and would
probably have jettisoned the project when environmentalist opposition heated up. In 1977, the legal case was

dismissed by agreement of the parties.

the project because of personal economic
interests. He queried, “Are we to be rendered
helpless to consider and evaluate allegations
and challenges of this land because of
procedural limitations rooted in traditional
concepts of standing?"'*®

Brennan, who earlier had tried to get the
appeal dismissed as improvidently granted.
joined Blackmun’s opinion as stated in the
second alternative. He would have reached
the merits, but he also noted his agreement
with Blackmun “that the merits are sub-
stantial.”"?”

Although hailed as a landmark standing
decision, in reality the case also boiled down
to a lesson in civil procedure and pleading.
The Sierra Club had rolled the dice and lost
in its effort to tie standing to place, not
people. In the wake of the Court’s ruling,
the Sierra Club followed the advice of the
majority and Blackmun: it returned to the

e . : 60
district court with an amended complaint.'®

The second time around, the Sierra Club
alleged a sufficient injury to its members to
confer standing on the Club. The amended
complaint also added a claim under the
newly enacted National Environmental
Policy Act.'® The district court concluded
that “notwithstanding the Court of Appeals’
‘*handwriting on the wall,” plaintiffs still
have their right to proceed on the merits.”'®>

Development of the proposed project
stalled until the almost 600-page environ-
mental assessment was completed in 1978.
Despite Forest Service efforts to revive the
plan. Disney was done. Ironically. like
Douglas, Walt Disney had been a lifetime
member of the Sierra Club, primarily in
recognition of his pathbreaking nature series,
True-Life Adventures. He died in 1966, long
before the litigation heated up; despite his
passion for the resort, had he lived, Disney
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might well have jettisoned the project long
before the company chose to fight the fight.
In 1977, the case was dismissed by agree-
ment of the parties.'®®

The State of Nature’s Rights

The notion of standing for inanimate
objects was not just an academic exercise. In
fact, the rights of nature movement, some-
times referred to as “RoN,” has gained some
traction in the international arena over the
past four decades. The Universal Declaration
of the Rights of Mother Earth, which grew
out of the World People’s Conference on
Climate Change and the Rights of Mother
Earth, reflects these values.'®® Ecuador’s
constitution, for example, the first of its
kind in affording rights to nature, now grants
legal rights to rivers, forests, and other
natural entities.'® Similar provisions are
being developed in Brazil, Argentina, and
Nepal.]66 In New Zealand, recent agree-
ments between the Crown and a local Maori
population recognize the Whanganui River
and Mount Taranaki as “persons” under the
law.'®” Colombia’s Supreme Court reached a
similar conclusion regarding the Rio
Atrato.'®® By contrast, India’s Supreme
Court recently rejected an effort to declare
the Ganges River a person,'® and the
European Court of Human Rights rejected
efforts to obtain standing to sue on behalf of
a chimpanzee.' ™

As environmental litigation has ex-
panded, conservationists in the United States
have found some solace, albeit not necessa-
rily success, invoking the theory underlying
Douglas’s dissent. This notion has yet to
gain acceptance in American courts because
of, as one commentator put it, “the attenu-
ated, almost fictive connection between the
interested or injured party and the threatened
resource.”'”! Not long after the decision in
Morton, lawyers in New York sued in the
name of the Byram River, although the river
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never had to face the standing issue because
the complaint also named an individual
“directly and adversely affected by the
claimed pollution.”!”?

Recognizing the standing hurdle in the
courts, several Jocal governments have en-
acted ordinances that directly give nature
rights. For example, in an effort to target
pollution, the Tamaqua Borough of
Schuylkill County, Pennsylvania, adopted
an ordinance that permits a civil enforcement
suit against a person or corporation “who
deprives any Borough resident, natural com-
munity, or ecosystem of any rights, privi-
leges or immunities secured by [the]
Ordinance.”'”® That effort grew out of “a
new approach to grassroots organizing
centered on Democracy Schools, which
trained community residents ‘to confront
the usurpation by corporations of the rights
of communities, people and earth.””'”*
Douglas would have lauded this approach,
as it mirrored his earlier advocacy of
“Committees of Correspondence” to initiate
local citizen action.'”

The themes of wilderness and sanctuary
were mainstays of Douglas’s judicial
philosophy. He surely would have embraced
the views of biologist and nature writer
David George Haskell, who wrote that
“because life is a network, there is no
‘nature’ or ‘environment’ separate and apart
from humans. ... [T]The human/nature duality
that lives near the heart of many philoso-
phies is, from a biological perspective,
illusory.”'”® In his farewell letter to collea-
gues, Douglas analogized his time on the
Court to a canoe trip in the wilderness,
noting the Justices were ‘“strangers at the
start but warm and fast friends at the end.”"”’
Douglas hoped that future Justices would
“leave these wilderness water courses as
pure and unpolluted as we left those which
we traversed.”!’®

Although Douglas’s views did not carry
the day in Sierra Club v. Morton or later
cases, the influence and impact of his dissent
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on environmental litigation endures to this
day. The trees remain standing.

Author’s Note: Judge McKeown thanks
Nicholas DiCarlo, David Thoreson, David
Martin, Morgan Weiland, and Valerie Railey
for their research assistance and the librar-
ians at the Library of Congress, Manuscript
Division, the University of Southern Cali-
fornia Special Collections, and the Univer-
sity of California-Berkeley, Bancroft Li-
brary, for their assistance. She is also
grateful to Professors Judith Resnik and
Mary Harnett for their review of the draft
manuscript.© 2018 M. Margaret McKeown
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“Standing on the Corner When the
Bus Came By”: Harry A. Blackmun’s
Appointments to the United States
Court of Appeals for the Eighth
Circuit (1959) and the United
States Supreme Court (1970)

Anyone familiar with Richard Nixon’s
Supreme Court legacy knows about the so-
called “Minnesota Twins,” the first two of
Nixon’s four appointees. Warren E. Burger
was sworn in as the 15th Chief Justice of the
United States on June 23, 1969. Harry A.
Blackmun became an Associate Justice a
year later, on June 9, 1970. Blackmun and
Burger shared a long history, having grown
up within blocks of each other in the
working class Dayton’s Bluff neighborhood
on the east side of St. Paul. They attended
the same grammar school, recited Bible
verses in the same Sunday school class,
and belonged to the same Boy Scout troop.
Blackmun was best man at Burger’s wed-
ding. Their designation as “Minnesota
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Twins” shortly after Blackmun joined the
Court played on the name of the American
League baseball team that relocated to
Minneapolis—St. Paul’s “twin city”—in
1961. But it also reflected the regularity
with which Blackmun and Burger voted
together during the early 1970s.'

Long active in Republican Party poli-
tics, the hard-charging Burger was and is
widely credited with facilitating the rise of
his lower-profile friend to the federal appel-
late bench and then to the Supreme Court.
Burger never claimed responsibility for
putting Blackmun on the Court, according
to Blackmun, and Blackmun never directly
disputed Burger’s role in either of his
appointments.” Instead, Blackmun usually
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stuck to broad generalities when describing
how they came about. The key to becoming a
federal judge, he said, was to “be on the
corner when the bus comes by.”* He quipped
that at least a dozen people claimed indivi-
dual responsibility for putting him on the
Supreme Court, repeating a pattern he first
observed a decade earlier when “at least
twenty people” took individual credit for his
appointment to the Eighth Circuit Court of
Appeals.”

This article seeks to present a richer
account of how Blackmun’s personal and
political capital helped make the unassuming
Minnesotan a judge and then a Justice. In
early 1959, Eighth Circuit Judge John B.
Sanborn, Jr., and Burger, then a judge on the
Court of Appeals for the District of Co-
lumbia Circuit, together brought Blackmun
to the attention of the Justice Department as
the best candidate to fill Sanborn’s seat upon
his contemplated retirement. Once the no-
mination was made, Blackmun’s association
with Burger almost prevented him from
getting a hearing before the Senate Judiciary
Committee because the junior Senator from
Minnesota, resentful of Burger for having
accused him of protecting subversives in
government, refused to turn in his blue slip
until he had time to investigate the relation-
ship between Blackmun and Burger. It was
Blackmun’s surprisingly large and robust
Minnesota network of professional and
personal relationships that jump-started his
stalled nomination when the window for
judicial confirmations was about to slam shut
in the run-up to the 1960 presidential
election.

Ten years later, a colleague of Black-
mun’s on the Eighth Circuit, Judge Pat
Mehaffy of Little Rock, chartered a be-
neath-the-radar “southern strategy” that
helped deliver Blackmun safely onto the
U.S. Supreme Court after Nixon’s first two
nominees for the seat vacated by Associate
Justice Abe Fortas—Southerners both—
were defeated in the Senate.
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The Road to the Court of Appeals for
the Eighth Circuit

Late on a Friday afternoon in early
November 1958, Harry A. Blackmun, resi-
dent counsel at the Mayo Clinic in Roche-
ster, Minnesota, drove up to St. Paul to visit
his former boss.® Twenty-six years had gone
by since Judge Sanborn, newly appointed to
the Eighth Circuit, had hired Blackmun as
his law clerk. In the depths of the Great
Depression, Blackmun had returned home
from Harvard Law School without a job and
without any immediate prospect of getting
one.” Sanborn had thrown him a lifeline,
launching him on a course to partnership in a
prestigious Minneapolis law firm and an
executive position at a world-renowned
medical institution. As they sat down
beneath the mahogany-beamed ceiling of
the private Minnesota Club for dinner, Judge
Sanborn got right to the point. He planned to
retire and wanted to know if Blackmun
would consider succeeding him.® Sanborn
was disheartened by the condition of his
court. It had been one of the stronger federal
appeals courts when he was appointed to its
bench in 1932, but now he felt it was one of
the weaker ones. Three of its seven judges
had been there since Blackmun’s clerkship
days. At seventy-five, Sanborn was the
youngest of the three. Along with his
concerns about the ability of some of the
more recently appointed judges, Sanborn
feared that the waning faculties of the older
judges had eroded the court’s reputation. His
plan was to muster whatever influence he
could to ensure that his replacement was a
strong one.” Blackmun was, in Sanborn’s
eyes, the best legal scholar he had ever
known, “the single person who,” in San-
born’s view, “would be the ideal appellate
judge.”'o And he believed Blackmun’s
friend, Judge Warren E. Burger of the D.C.
Circuit, could help bring about the desired
result. Before his appointment to the bench,
Burger had served as an Assistant Attorney
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General in the Eisenhower Justice Depart-
ment and knew all the key players there.

Flattered and gratified, Blackmun pro-
tested that he lacked the necessary experi-
ence and qualifications, not to mention the
political connections he thought necessary
for securing a judgeship.'' Sanborn assured
him he had “everything that is needed to
make an outstanding Circuit Judge” and
advised him to talk things over with Burger.
He added that he had already written to
Burger himself, asking him to find out
“whether the Court of Appeals could trade
a 75 year old Sanborn for a 50 year old
Blackmun.”'?

Blackmun and Burger talked over San-
born’s proposal later that month. After
Blackmun signaled his willingness to pro-
ceed, Sanborn and Burger were able to put
him at the head of the line before word got
out about Sanborn’s impending retirement.
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Also working in Blackmun’s favor was an
arrangement between the Eisenhower admin-
istration and the American Bar Association
to have every candidate under serious
consideration for a specific judicial nomina-
tion vetted by the ABA’s Standing Com-
mittee on the Judiciary, part of an effort to
make judicial appointments less partisan and
more meritocratic."* The advantage of this
procedure for someone as removed from
party politics as Blackmun was considerable.
In early February 1959, Sanborn and
Burger went to see Deputy Attorney General
Lawrence Walsh about Sanborn’s plan to
retire. They argued that Blackmun was the
individual best qualified to replace him.
Walsh asked them to name others who
were “reasonably well qualified.” Sanborn
and Burger came up with three, making it
clear in each case that Blackmun was the
stronger candidate.'® Coming midway
ey

Judge John B. Sanborn, Jr., congratulated his protégée and successor, Harry A. Blackmun, when he was
appointed to the Court of Appeals for the Eighth Circuit in 1959, as his daughters, Sally, Nancy, and Susan,
and his wife, Dorothy, looked on. Blackmun had been Sanborn's law clerk from August 1932 to

December 1933.
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through Eisenhower’s second term, San-
born’s proposal was attractive to the incum-
bent administration. Democrats held the
majority in the Senate, giving them a firm
grip on the processing and timing of
confirmations. With the next election in
sight and the hope of putting a member of
their own party in the White House, they
would be in no rush to fill court seats which,
if left vacant, might soon be filled with their
own party’s appointees. Walsh told Sanborn
he believed the Senate would soon stop
confirming the administration’s nominees,
leading Sanborn to think the Justice Depart-
ment would act quickly."

Ordinarily, the Justice Department
would have cleared Blackmun at an early
stage with Minnesota’s two Senators to
ensure that neither of them opposed the
nomination. But Walsh bypassed the incum-
bents—Hubert H. Humphrey and Eugene J.
McCarthy, both Democrats—conferring in-
stead with Walter Judd, a Minneapolis
Republican serving in the U.S. House of
Representatives, and former Senator Ed
Thye, also a Republican, who had lost his
seat to McCarthy in the last election.'® Judd
and Thye reacted favorably to nominating
Blackmun, but the failure to reach out to
Humphrey and McCarthy would turn out to
be a major blunder.

Soon after the meeting with Walsh,
Burger advised Sanborn that Blackmun was
the frontrunner and that Sanborn should put
his intentions in writing on a confidential basis
so that a background check on Blackmun
could commence.'” Keeping his ear to the
ground back in Rochester, Blackmun heard
passing speculation about several prospective
federal court vacancies. “I am, of course,
doing nothing and remain somewhat troubled
in spirit,” he wrote Burger. “Perhaps that is the
proper state of mind. I have never been able
“to go out after’ these things.”'®

In March, the ABA began making
inquiries.'® Before long, the organization
returned to Walsh with a preliminary rating
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of “well qualified” for Blackmun.* At the
end of April, Burger reported that the only
thing standing in the way of Blackmun’s
nomination was an official letter of retire-
ment from Judge Sanborn.?! It was a difficult
step for Sanborn to take because he could not
be sure that Blackmun would be named to
take his seat. Concluding that things were
“lined up as well as they can be,” he notified
the President at the beginning of May that he
was “handing in [his] dinner pail” effective
June 30, 1959.%*

Several weeks passed before the press
took notice. Once it did, speculation about
a successor began. “Line Is Forming for
U.S. Judgeship,” the Minneapolis Star
reported on May 20, adding that a “major
political scramble is developing in Minne-
sota to fill the vacancy.”*” “Mayo Counsel
Top Choice for 8th Circuit Court Post,” the
St. Paul Pioneer Press declared two days
later, naming a total of eight contenders for
the seat.”® Three days after that, the
Minneapolis Tribune hinted at a brewing
conflict:

Harry A. Blackmun, general
counsel for the Mayo clinic, Roche-
ster, Minn., who was Sanborn’s law
clerk in 1932, is said to have [the]
support of the retiring jurist. It is
who is
believed to be a Republican even
though he is unknown to party

known that Blackmun,

officials, has not sought the post.

The Mayo attorney may have im-
portant backing in other quarters.
He is a friend of Federal Judge
Warren Burger, former Minnesotan
who recently was named to the
board of the Mayo Association.”

Blackmun was distressed by the pub-
licity linking Sanborn and Burger to his
prospective nomination, believing it might
embarrass the judges.”® His concern only
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On April 15, 1970, Judge Blackmun flew home to Rochester, Minnesota, the day after his nomination to the
U.S. Supreme Court was announced. He had been in St. Louis attending an Eighth Circuit Council meeting
when he heard the news.

deepened after an acquaintance passed along
another clipping reporting on Blackmun’s
“well-muscled Eisenhower administration
backing” and detailing the opposition of
active Minnesota Republicans “who never

heard his name until it appeared in news
dispatches from Washington.™’

Walsh told his good friend Bernard G.
Segal, chairman of the ABA’s Standing
Committee on the Federal Judiciary, about
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the skirmishing underway in Minnesota. Segal
replied that he was hopeful that the committee
would be able to raise Blackmun’s rating to
“exceptionally well qualified.” In a letter to a
committee member, Segal argued that Black-
mun’s was exactly the type of nomination the
ABA should be encouraging, noting that
Blackmun was ‘“under serious consideration
although he has never held political office or
been active in the party. Since there is going to
be such a scramble for this position,” Segal
concluded, “I have the feeling we ought to
accord the top man our top classification if he
deserves it.” The committee duly raised
Blackmun from “well qualified” o “excep-
tionally well qualified.”?®

Once word about Blackmun was out,
well-wishers tried to help move things along.
The local bar association passed a resolution
supporting Blackmun’s nomination and sent
it to the U.S. Attorney General.*® One local
judge wrote to the President; another wrote
to Senator McCarthy and Attorney General
William P. Rogers.™ Conspicuously lacking,
though, was any sign of movement from
inside the Eisenhower
don’t know what is going on now,” Burger
wrote to Blackmun in mid-May, “but that’s
inevitable. It’s like a pregnancy—you can
start it but it’s hard to control after that.”
Burger had seen Walsh at a dinner the night
before. The Deputy Attorney General had
been noncommittal, saying only that the
nomination “was now in the laps of the
‘gods.””!

June 30 came and went. The local paper

administration. “I

announced Sanborn had gone on “senior
status”: although retired, he continued
hearing cases.”” Still there was no official
word of his replacement. Blackmun knew
from Burger and others that the delay
resulted, at least in part, from a promise
made to Republican stalwart George E.
MacKinnon to compensate him in some
form for resigning his position as U.S.
District Attorney to carry the party standard
in a foredoomed race for governor in 1958.%
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Burger, the Republican insider, had to do
some fast footwork when newspaper reports
tied him to Blackmun’s nomination. In a
handwritten note to MacKinnon, Burger
somewhat disingenuously attempted to dis-
entangle himself, explaining:

I am sure the Mayos would fire me
from the Board if they thought I
was trying to lure Blackmun away.
I would assume, however, that the
story is correct as to Sanborn
recommending Blackmun who is
almost like a son to him.**

Privately, Burger expressed his exaspera-
tion with the delay to Blackmun, blaming it on
Walsh’s boss, Attorney General William P.
Rogers.> Only later would Blackmun learn
from Walsh that the White House had signed
off on his nomination in June, but that
Arkansas Senator John L. McClellan, a senior
member of the Senate Judiciary Committee,
had prevailed upon the administration to delay
the nomination until they were able to work
out a deal to fill a federal district court seat in
his state with a Democrat.*®

Burger took a six-week vacation in
Europe that summer. From Italy, he wrote
of his frustration with the lack of information
coming from the Justice Department.’’
Blackmun responded with surprising equa-
nimity, taking the opportunity to extend the
pregnancy metaphor Burger had offered
before leaving:

My own posture here remains some-
what anomalous, but I don’t mind
too much. It is like having one’s
pregnancy announced very early.
After a while, people start to worry
about you but say very little and
then, as the months drag by, wonder
if after all you lost the baby.*®

He could afford to be equable. Months
earlier he had begun huddling with
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well-connected friends at his old law office,
Dorsey, Owen, Scott, Barber, and Marquart,
and at the Mayo Clinic, developing his own
lines of intelligence.* His sources informed
him that the Minnesota Republicans were in
disarray and had not come up with a
plausible candidate with whom to counter
him.*® From a Mayo doctor, he learned the
Republican organization in Minnesota had
been told in no uncertain terms that the
appointment would be made at the White
House and to “keep hands off.”*!

Finally, on August 18, 1959, President
Eisenhower announced Blackmun’s nomina-
tion and sent his name to the Senate for
confirmation. Blackmun was in Michigan
visiting his daughter Nancy at music camp
when the Associated Press called his office
to follow up on the story, which is how he
learned he had been nominated. He found it
strange that no one from the Justice Depart-
ment had contacted him.*?

Blackmun’s name had gone “up to the
Hill” at last, but there it sat. Burger’s
Republican connections could advance mat-
ters only so far. The action had moved to the
Senate, where a Democratic majority was in
control. For months, the Senate Judiciary
Committee had been sitting on every nomi-
nation that came before it. By the end of
August, when Blackmun’s name arrived
there, nineteen were caught in the logjam,
half of them since the middle of March, one
since January. The committee had conducted
hearings on most of the nominees but never
reported them out to the floor of the Senate
for the necessary confirmation votes.*?
Blackmun encountered trouble getting even
that far. Under Senate rules, both Senators
from a nominee’s home state had to turn in
“blue slips” indicating their approval before
his name could be sent to the Judiciary
Committee. No blue slips were forthcoming
from the state of Minnesota, but no one knew
why.**

Walsh and Blackmun discussed the
situation by telephone in the late afternoon
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on September 1. The Senate was scheduled
to go into recess ten days later. Nominations
that were not approved by that date would
not be addressed until January. It was time to
“jog” the blue slips loose from the recalci-
trant Senators.*’

Walsh urged Blackmun to enlist the aid
of James C. Cain, a doctor on the Mayo
Clinic staff and personal physician to the
Senate’s powerful Democratic majority
leader, Lyndon B. Johnson of Texas.*®
Blackmun found the idea of openly cam-
paigning for the position distasteful, but,
with just ten days left for the Senate to act,
he dialed Cain’s number as soon as he hung
up with Walsh. Cain told Blackmun he had
never asked Johnson for a political favor but
would give it a try.’ The next day, he
reported back that while he had not yet been
able to reach LBJ, he had spoken to LBJ’s
protégée Bobby Baker, Secretary to the
Senate Majority, and had “other lines” out
as well *8

On Monday, September 7—Labor Day
—word came from Washington that twelve
of the pending nominees would be reported
out of committee and put to a vote of the full
Senate that week.*” Blackmun was not
among them because his name had never
gone into committee. The pressure was on,
as these would likely be the last judges
confirmed before the November elections.

Over the next five days, bar leaders and
Blackmun’s personal and professional net-
works swung into high gear, launching an
“all-out-effort to blast [the] nomination
loose.”® On Tuesday, September 8, Bernard
Segal of the ABA urged the immediate past
president of the Minnesota Bar Association
to light a fire under A.M. (“Sandy”) Keith,
an ambitious young member of Minnesota’s
Democratic-Farmer-Labor (“DFL”) Party.5 !
Keith, who had worked with Blackmun at
the Mayo Clinic, had recently been elected to
the Minnesota State Senate. Keith called
Senator Humphrey and tried to persuade him
to put in his blue slip. Humphrey told Keith
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The far-flung Blackmuns reunited at the family home in Rochester after their father became the third
nominee to the seat vacated by Abe Fortas. Seated with Blackmun, left to right, are daughter Susan Karl
(husband Roger standing to the left); Dorothy Blackmun with the family chihuahua, Pitter; daughter Sally

Funk (husband Rick standing to the left); and daughter Nancy Blackmun.

he would confer with McCarthy and that the
two would act together one way or the
other.>

On Wednesday, September 9, the cur-
rent and past presidents of the Minnesota Bar
Association sent telegrams to Senators
Humphrey and McCarthy, urging them to
work for Blackmun’s confirmation before
the Senate recessed.”® Blackmun’s wife,
Dottie Blackmun, called her former boss,
William J. Hickey, who was well connected
in St. Paul’s influential Catholic commu-
nity.>* Hickey reached out to the Most Rev.
James P. Shannon, a close confidant of
McCarthy and president of McCarthy’s
alma mater, St. Thomas College, and to
Ignatius O'Shaughnessy, a major benefactor
of the college. Both men sent McCarthy

telegrams on Blackmun’s behalf. Hickey
prevailed on McCarthy’s campaign manager
to talk to McCarthy directly. Then he called
Humphrey himself.”> On Tuesday and Wed-
nesday that week, the St. Paul papers
reported there was no chance Blackmun
would be confirmed before the Senate
recessed.”® On Thursday, the Minneapolis
Star ran an editorial excoriating Senate
Democrats generally and Senators Hum-
phrey and McCarthy in particular for playing
politics with Blackmun’s nomination.>’

On Friday evening, after conferring
once again with Dr. Cain, Blackmun reached
out to John Chisholm, a Rochester bank
executive who was well connected in DFL
circles. Chisholm offered to call McCarthy.
A few hours later, he called Blackmun back
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with a full report. McCarthy was upset that
the Attorney General had not cleared Black-
mun’s name with him. He learned of the
nomination only when he read about it in a
press release. He pointed out to Chisholm
that he had also not approved the last two
Minnesota judicial selections, one of whom
was Warren E. Burger. McCarthy had not
forgotten that, six years earlier, when he was
running for reelection to Congress, Burger
had attacked him for protecting subversives
in the federal government.”® McCarthy won
the election, but had harbored bitter feelings
against Burger ever since.”® Still resentful,
McCarthy was concerned about Blackmun’s
connection with Burger, especially because
of Burger’s recent appointment to the Mayo
Association Board of Directors. McCarthy
told Chisholm that he had “no personal
animus” toward Blackmun but wanted to
make his own investigation and would take
no further action until January, after the
election.®® Humphrey’s previously stated
position was that he and McCarthy would
act—or not act—together. It appeared that
all was lost.

The weekend came. On Saturday
morning, Blackmun wrote to Judge Sanborn,
apologizing for his “inability to get con-
firmed.”®' He spent the afternoon on the roof
of his house removing leaves and painting
gutters in preparation for another Minnesota
winter. At 2:30 p.m. he was called to the
telephone. Deputy Attorney General Walsh
was on the line, calling to report that
McCarthy was wavering.®? Just before
6 p.m., another call came through. Senator
Humphrey greeted Blackmun with news that
the tide had turned: Humphrey, McCarthy,
and several others had been trying all
afternoon “to rush all this through.” A
subcommittee hearing on Blackmun’s nomi-
nation had been scheduled for 10:30 a.m. on
Monday. Could Blackmun be in Washington
by 10:00?

No sooner did Blackmun hang up with
Humphrey than the telephone rang again. It
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was the Justice Department, calling to notify
him of his hearing. Next, Dr. Cain called to
debrief Blackmun on the day’s events as
related to him by Senator Humphrey: Bobby
Baker had “worked hard on Humphrey at
lunch that day [and] Senator Johnson had
gone to work on McCarthy,” with the result
that the hearing had at long last been
scheduled. Before turning in for the night,
Blackmun phoned Burger, who knew
nothing of these most recent developments.

Blackmun’s hearing on Monday, Sep-
tember 14, lasted all of twelve minutes.%’
Senator Humphrey kidded, “This guy really
has contacts.” Afterward, during a private
fifteen-minute visit in the Senate dining
room, McCarthy told Blackmun about his
grievance against Burger. Then, with nothing
left to do but wait, Blackmun found a seat in
the Senate Gallery and took in the proceed-
ings. At 10:00 p.m. he returned to his room
at the Cosmos Club to retire for the evening.
In the early hours of the morning, at about
2:30 a.m., the Senate voted to confirm his
nomination.**

Once the matter reached its hoped-for
conclusion, Judge Sanborn pronounced the
delay had done more good than harm. “{T]he
publicity and the efforts of your friends
certainly gave you a send-off and a reputation
that you would not otherwise have had
initially,” he wrote Blackmun.®® For Dottie
Blackmun, the week’s events confirmed one
of her more incisive observations about the
man she had married eighteen years earlier:
Harry Blackmun, despite his avoidance of
party politics, was the most astute politician
she had ever known.*

The Road to the Supreme Court

On January 20, 1969, President Richard
M. Nixon came to office with a single
Supreme Court seat to fill. Four months later
he had two.®” An extraordinary chain of
events enabled Nixon to begin reshaping the
Court soon after his election. A year earlier,
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Blackmun visited the Capitol Hill office of Minnesota Senator Eugene J. McCarthy (left) in advance of his
Senate Judiciary Committee confirmation hearing in 1970. They were joined by the junior Senator from

Minnesota, Walter F. Mondale (center).

at the end of March 1968, a monumentally
unpopular President Lyndon Johnson had
announced he would not run for reelection in
November.”® In June, Chief Justice Earl
Warren announced his intention to retire
from the Supreme Court “effective at [the
President’s] pleasure,” giving Johnson what
seemed like a reasonable window to appoint
a successor before leaving office.”” But
Johnson stumbled badly by trying to elevate
his long-time political fixer and confidante,
Associate Justice Abe Fortas, to Warren’s
seat.”’ Those hoping for a Republican
victory in November argued that the next
President, not Johnson, should make the
appointmem.7I Separately, Fortas came

under attack for having continued to advise
the President after Johnson appointed him
Associate Justice in 1965, violating the
bedrock constitutional principle of separa-
tion of powers.””> Fortas’s nomination lin-
gered in the Senate Judiciary Committee as
summer turned to fall. In September, allega-
tions of a conflict of interest surfaced. That
summer, Fortas had taught a course at
American University, and his $15,000 sti-
pend had not been paid from university
funds but by clients from his former legal
practice, powerful business leaders who
might someday find themselves with cases
before the Supreme Court.”> When the
nomination was reported out of committee
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to the full Senate by a vote of 11-6, Fortas’s
opponents began a filibuster.”* With cloture
to shut off the filibuster having failed, on
October 2, a month before the election,
Johnson withdrew the nomination at Fortas’s
request.75 The Court remained as it was, with
Earl Warren as Chief Justice, his retirement
hanging fire until after the new President
assumed office in January, and Fortas
continuing as Associate Justice.

In the wake of the Fortas episode,
newly inaugurated President Nixon was in
no hurry to act. Better to wait until passions
cooled before launching his own nominee
into the fray. Chief Justice Warren agreed to
continue serving until the end of the
Supreme Court term in June 1969.7° Nixon’s
patience paid off. At the beginning of May
1969, new allegations of financial impropri-
eties propelled Fortas back into the head-
lines, this time with intimations of worse to
follow. Three years earlier, Fortas had
accepted, although he later returned, a
$20,000 honorarium from the Wolfson
Family Foundation, whose founder was
then under investigation for (and subse-
quently convicted of) securities laws viola-
tions. The story triggered an IRS investiga-
tion, which uncovered an agreement for the
foundation to pay Fortas $20,000 a year for
life in exchange for advisory services. The
beleaguered Associate Justice resigned from
the Court under pressure on May 14, 1969,
giving Nixon a second seat to fill.”’

Nixon had definite ideas about his
prospective Supreme Court nominees.
Like Eisenhower, he preferred to promote
from within the judiciary, believing an
extant body of judicial opinions the best
indicator of future performance. He sought
younger judges—under the age of sixty—
with the hope that they would remain on
the bench for years to come. Especially
after LBJ’s blunder with Fortas, he had no
interest in appointing anyone who could be
tagged as his crony. Having made a
campaign issue of the Warren Court’s
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“activist” holdings, particularly in the
area of criminal procedure, Nixon needed
to make good on his promise to appoint
“law and order” Justices who would halt
the expansion of rights for the accused. He
said his nominees would be “strict con-
structionists.” He was highly motivated to
appoint a Southerner to shore up his
support among a key regional constituency
that had helped carry him to victory. And,
not a product of the Ivy League himself and
suspicious of elites, he told his Attorney
General to find nominees from “meat-and-
potatoes™ law schools.”®

Nixon did not, however, have the luxury of
being inflexible. After eight years of Demo-
cratic Party control of both the White House
and both houses of Congress, there were few
federal judges who met all his standards. When
he came to office, only four Republicans under
sixty were sitting on U.S. courts of appeals and
only two Republicans under sixty were on state
supreme courts of southern states, both of them
in border state Maryland.”

For the top spot, he tapped Blackmun’s
old friend Warren E. Burger, who became
the 15th Chief Justice of the United States on
June 23, 1969. While few would have
predicted Burger would take the top seat,
he fit Nixon’s general criteria. Burger had
served on the D.C. Circuit since 1956, where
he waged a losing battle against the “im-
placable effort” of other federal judges to
expand procedural protections for the ac-
cused in criminal proceedings.®® Nixon had
noted with approval a commencement
speech Burger delivered at Ripon College
criticizing the Warren Court’s criminal
procedure rulings.®' The two had known
each other for years through their involve-
ment in Republican Party politics, although
they were not personal friends. Burger,
having turned sixty-one a few months before
the 1968 election, was slightly beyond
Nixon’s preferred age for a Supreme Court
nominee, but he was a graduate of an
unaccredited night law school, which
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satisfied Nixon’s “meat-and-potatoes” re-
quirement. As Chief Justice Warren’s antici-
pated retirement date approached, rumors
began flying that Burger would be appointed
to the Court.*® Before the end of May, those
rumors became reality.

But what about Harry Blackmun? Even
before Nixon’s 1968 victory, Blackmun had
some idea his own name had been advanced,
or might be advanced, for consideration. In
late October, eight days before the election,
he visited his youngest daughter, Susan, a
sophomore at DePauw University in Green-
castle, Indiana, and mentioned the aston-
ishing possibility to her. “What you told me
at lunch about the Supreme Court didn’t
really hit me until I had time to think about it
later,” she wrote him afterward, “and I must
say I'm kind of stunned.” Blackmun had
indeed said something to his daughter but, as
is evident from the rest of her letter, his
remarks were less than transparent:

I can take it two ways and am
confused as to which is the correct
[one]. First, you're extremely
modest and somewhat of a pessi-
mist, meaning that there’s a lot
better chance than you indicated.
This would be my first assumption,
but the second throws me off the
more [ think about it. What that
amounts to is that you're a normal
human being and need to express
your hopes and accomplishments as
much as the next guy, so maybe you
were just opening up to me. Some-
times you’re so hard to figure out!™

Many years later, Blackmun’s daughters
recalled that their father had known he was on a
“short list” for the Supreme Court long before
he was nominated.® There were, in fact, two
lists. In the early days of the Nixon adminis-
tration, before the President made his first
appointment, Attorney General John Mitchell
compiled the names of all those who “merited
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consideration” for a seat on the Court. This
“long list” of 150 names was winnowed to ten
before Nixon selected his first nominee.®
According to a later account by
Mitchell, this “short list” included
Blackmun, Burger, Fourth Circuit Judge
Clement F. Haynsworth, Jr., and former
American Bar Association President Lewis
F. Powell, Ir.3¢ With the exception of
Blackmun, all these men—and many others
—saw their names floated in the press as
possible nominees between Nixon’s election
and his selection of Burger.
Behind-the-scenes efforts to get
Blackmun nominated to the Court had begun
the preceding November, immediately fol-
lowing Nixon’s election. Blackmun’s good
friend Dr. Howard P. Rome, head of psy-
chiatry at the Mayo Clinic, had written several
letters on Blackmun’s behalf. The first was to
their U.S. Congressman, Albert H. Quie.
Rome was insistent that he had “not consulted
Judge Blackmun about this move inasmuch as
it is done wholly on my personal initiative.”%
Quie followed up by writing to Bryce N.
Harlow, assistant to the President-elect, re-
commending Blackmun for a Court
nomination.*® Rome also solicited aid from
his brother, Edwin P. Rome, a prominent
lawyer in Philadelphia. Ed Rome’s good friend
Bernard G. Segal—the same Bernard Segal
who had worked closely with the Justice
Department to get Blackmun’s Eighth Circuit
nomination through the Senate in 1959—was
president-elect of the American Bar Associa-
tion and might be in a position to help. While
Dr. Rome may have taken these actions
“wholly on [his] own personal initiative,” it
seems likely that he and Blackmun had already
discussed Blackmun’s prospects for a Supreme
Court appointment. At the very latest, Rome
laid his cards on the table in December 1968, a
month after he initiated his writing campaign
and a month before the Nixon inauguration,
when he sent his correspondence with Con-
gressman Quie to Blackmun (“I think you
ought to have these for your confidential files”)
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Dorothy Blackmun helped the new Justice with his robe. She said that, despite his avoidance of party
politics, her husband was the most astute politician she had ever known.

and advised Blackmun of his letter to Ed
Rome.* In May, following Fortas’s resigna-
tion, Quie again took up his pen, writing to
both the President and Attorney General
Mitchell to renew his support for Blackmun.”

After Burger was nominated, Blackmun’s
prospects appeared dim. The Fortas seat was
still vacant, but it appeared that geography
would work against Blackmun. The Common-
wealth of Virginia claimed the new Chief
Justice as its own—by then the Burger family
had been living in Arlington for fifteen years—
but there was no question that Burger’s roots
were in Minnesota. It was improbable that a
President would choose two successive nomi-
nees from that state. The next appointment—
and any future appointments that might come
along during Nixon’s remaining term in office
—would likely go to lawyers from other parts
of the country. Blackmun knew the odds
against two boyhood friends from the same
Midwestern working-class neighborhood

ending up on the Supreme Court at the same
time were astronomical. After Burger became
Chief Justice, Blackmun’s mood darkened for
months. Dottie Blackmun attributed her hus-
band’s discouragement to Burger’s appoint-
ment. With Burger on the Court, Blackmun
might never get there himself.”’

Among the many letters that arrived in
Burger’s office congratulating him on his
nomination was a curious one from Judge
Pat Mehaffy of Little Rock:

It may seem presumptuous on my
part to even write as I only met you
once a few years ago . . . but I have
heard Harry Blackmun speak of you
so often and with such esteem that it
has left me with the feeling that I
know you well.

I have such high regard for Harry
Blackmun as a man and as a judge
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that I was most hopeful he would
receive an appointment to the
Supreme Court, but you know he
is such a modest fellow he would
not raise a finger in his own
behalf.”

Mehaffy, appointed by John F. Kennedy
in 1963, was Blackmun’s best friend on the
Eighth Circuit.”® A former assistant state
attorney general and prosecutor, the Ar-
kansas native had gone into private practice
in Little Rock in the early 1940s. With his
partners, he built one of the most politically
connected law firms in the state. One of
those partners, Herschel Friday, had frequent
dealings with a New York bond lawyer
named John N. Mitchell, who had become a
close friend and was now Nixon’s Attorney
General, responsible for vetting and recom-
mending Supreme Court nominees.

Immaculately dressed, with a low, grav-
elly voice, Mehaffy had long been a behind-
the-scenes mover and shaker in his home
state’s Democratic Party, and he knew the
state’s officials in Congress.g4 Arkansas
wielded outsize influence in the nation’s
capital. Its two U.S. Senators had served in
that chamber continuously since the mid-1940s
and held important committee chairmanships;
in the House of Representatives, another
Arkansan chaired the powerful Ways and
Means Committee. Mehaffy prided himself
on being the only person in his state who got
along with everyone: the Faubus faction,g5 the
McClellan faction,”® and the Fulbright
faction.”” Conservative in many respects, he
was a legendary raconteur with a talent for
getting the more staid Blackmun to loosen up
and laugh.®® Blackmun respected Mehaffy as
an able judge and delighted in his company.

In the words of an Eighth Circuit
colleague of both Mehaffy and Blackmun,
“Pat thought the world began and ended with
Harry.”” Like Judge Sanborn, who passed
away six months after Mehaffy joined the
court, Mehaffy saw in Blackmun a judge’s
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judge. He respected Blackmun for his
scholarship, common sense, integrity, and
tireless work ethic. “If President Nixon could
find two or three justices of Harry’s ability,”
he told others, “he would be doing a great
service to this country.”'® Mehaffy was
determined to get his friend a seat on the
Supreme Court and used his powerful
Washington connections to help bring it
about.

During the weekend immediately be-
fore Burger’s Supreme Court investiture,
John McClellan, Arkansas’s senior U.S.
Senator, visited Little Rock. On Saturday,
June 21, during a daytime meeting and then
over dinner that evening, Mehaffy con-
vinced him that Blackmun was the ideal
nominee for the remaining Court vacancy.
Back in Washington on Monday, after
Burger was sworn in as Chief Justice,
McClellan dined aboard the presidential
yacht Sequoia, where he “most forcefully”
brought Blackmun to the attention of
President Nixon. Mehaffy wrote to
Blackmun of these developments, telling
him that McClellan would meet with
Attorney General Mitchell on Tuesday,
after which he would call Mehaffy “to
advise whether or not the time is right to set
the hounds loose.”!! By “hounds,” he
meant Blackmun’s supporters. Mehaffy
was about to step into the role of lead dog
as Blackmun’s unofficial campaign man-
ager. (Relying on an account of these events
he heard from Blackmun, Judge Richard S.
Arnold placed Mehaffy’s intervention with
McClellan and the latter’s intervention with
Nixon ten months later, after the April 8,
1970 defeat of the nomination of Judge J.
Harrold Carswell, but the documentary
evidence is to the contrary.'??)

That spring, the retired chaplain of
Rochester Methodist Hospital recommended
Blackmun to Minnesota Democrat Walter F.
Mondale, who had succeeded Humphrey in
the Senate following Humphrey’s 1964
election as Vice President. Mondale sent
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the recommendation to the Attorney Gen-
eral.'®® In June and July, two more of
Blackmun’s politically minded Minnesota
friends—Gregg Orwoll, Blackmun’s suc-
cessor as resident counsel at the Mayo
Clinic, and Robert A. Bezoier, president of
Rochester’s First National Bank—reached
out to Minnesota’s House Republicans and
the Justice Department.'™ Judge Mehaffy
advised from the sidelines:

[A] movement in Harry’s behalf
should be started by the Minnesota
congressional delegation—at least
the Republican members of the
delegation. If the congressional
delegation would get busy on this
and convey their strong recommen-
dations to the Attorney General,
then I am sure that lawyers and
judges through the Eighth Circuit as
well as other parts of the country
would join in the project. I know
that would be true in my part of the
country and we probably would
have started it here except for the
most part we have been Democrats
and are wary of putting too much
Southern influence on such a move-

ment. 105

As much as he may have wished to seize
the initiative himself, Mehaffy was mindful
that “too much Southern influence” had the
potential to backfire, causing northern and
liberal constituencies to question Blackmun’s
stance on civil rights. “If, however, a campaign
is initiated by the leader of the Minnesota
Republican congressional delegation,” Me-
haffy reasoned, “it most likely would do no
harm to supplement anything done in Minne-
sota by recommendations from other parts of
the country.” Once the Minnesotans got the
ball rolling, Mehaffy would “do everything in
[his] power” to help.'® As they had a decade
earlier, partners at Blackmun’s old law firm
went to work on his behalf, reaching out to
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clients who could assist with recommendations
to the Nixon administration. They reported
making “‘[v]arious communications to this
effect,” including “one approach through a
partner in the old Nixon law firm.”'?’

Encouraging news soon came from the
nation’s capital. On July 25, the Washington
Evening Star featured Blackmun as a possible
nominee.'”™ “This is all to the good,” Chief
Justice Burger wrote after the article appeared.
But he suggested that someone other than
Blackmun would get the nod. “Seeds need time
to grow, but they need planting!”'® Burger was
right. Just as quickly as it had appeared,
Blackmun’s name vanished from public view.
Nonetheless, Blackmun took the possibility of
being nominated seriously. Preparing for that
contingency, he began collecting material that
might be helpful if and when the call came. The
file included a list of Blackmun’s most
important judicial opinions, headed by Ro-
binson v. United States, in which he had
memorably protested the advantages criminal
defendants seemed to be gaining: “Somewhere
the rights of the public and the rightful demands
of orderly criminal procedure deserve protec-
tion, too.”''* Over the next twelve months, he
would continue adding to his nomination file.

Although it is not clear how he came by
the information, by August 8, 1969,
Blackmun knew the likely nominee for the
seat vacated by Fortas was Chief Judge
Clement Haynsworth of the Fourth Circuit
and that the announcement would be made
“very soon.”'"" Ten days later, on August
18, Nixon named Haynsworth as his choice
for the Court. Any regret Blackmun felt at
being passed over was quickly oversha-
dowed by the firestorm that engulfed the
new nominee. Haynsworth’s nomination was
widely perceived as politically motivated,
part of Nixon’s “Southern Strategy” to
solidify the Republican Party’s growing
political base among disaffected Democrats
in that part of the country.''?

Unions and civil right groups opposed
Haynsworth on policy grounds. AFL-CIO
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Dr. James C. Cain, a specialist in internal medicine at the Mayo Clinic and personal physician to Senate
Democratic Majority Leader Lyndon B. Johnson, told Blackmun he had never asked Johnson for a political
favor but was willing to give it a try to advance Blackmun's appointment to the Eighth Circuit. Blackmun was
Mayo’s resident counsel when President Eisenhower nominated him in August 1959. Cain and Johnson are
pictured here in October 1965 as Johnson recovered from surgery during his second term in the White House.

President George Meany testified that Hayns-
worth had taken the antilabor side in seven
cases that were reviewed by the Supreme
Court and been reversed in all of them—
unanimously in six of the cases, with Justice
Whittaker as the sole dissenter in the
seventh.''® Civil rights leader Clarence
Mitchell testified that Haynsworth was a
segregationist who would grant rights to black
Americans “with an eye dropper.”''* Repre-
sentative Shirley Chisholm of New York told
the Judiciary Committee that Haynsworth’s
confirmation would make it difficult for black
leaders to persuade young people “you do not
have to riot in the streets.”''> But the main
event was the pounding the nominee took on
the issue that had felled Fortas: conflict of
interest. In 1963, Haynsworth had cast the
deciding vote in an unfair labor practices case
in favor of the employer, a textile company.''®

The Textile Workers” Union complained
afterward that he should have recused himself
because of his interest in a vending machine
company that had a contract with the parent
company of the employer textile company to
sell food in three of its plants. Discussion of
Judge Haynsworth’s interest in the Carolina
Vend-A-Matic Corp. pervaded all eight days
of his Senate Judiciary Committee hearing. In
the middle of his ordeal, Blackmun’s mother
wrote her son, “I still can’t understand the
Haynsworth situation. I don’t know but
what you will be a very lucky man if you
stay just where you are. This maligning of a
man’s character and integrity just gets me
down.”""”

Haynsworth’s nomination was defeated
in a 55-45 Senate vote on November 21,
1969. “Judge Haynsworth was really put
through a wringer and, in my view,
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undeservedly so,” Blackmun wrote a former
law school classmate:

It must have been a time of great
distress and humiliation for his
family and for him. I do not under-
stand just why it was carried down
to the actual vote. 1 suspect that
there was poor staff work originally
either in the White House or in the
[Department of Justice]. I hope that
he does not feel that he is destroyed
for future work on the federal
bench. What the next step will be
I do not know. I would suspect that
the President would not name an-
other until Congress begins its
second session. There would be
little to gain by an earlier appoint-
ment and perhaps much to lose. The
Court needs its ninth member. I
only hope he or she will be a good,
solid lawyer.''®

The next nominee was someone whose
name had originated with Chief Justice
Burger the prior year, when the Nixon
administration invited then-Judge Burger to
suggest candidates for promotion within the
judicial ranks.''® Judge G. Harrold Cars-
well, a Republican and an Eisenhower
appointee, had been serving on the U.S.
District Court for the Northern District of
Florida since 1958. In May 1969, President
Nixon elevated Carswell to the Fifth
Circuit. The Senate approved the nomina-
tion with no opposition from the floor,
although the Leadership Conference on
Civil Rights submitted a memo detailing
Carswell’s “strong bias against Negros
asserting civil rights claims™ as a district
court judge.'?"

When Nixon nominated Carswell to the
Supreme Court half a year later, his
opponents were ready. Two days after the
President announced him as his new choice
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for the Fortas seat, a reporter unearthed
evidence that during a run for the Georgia
legislature in 1948 Carswell had made a
speech in which he declared his allegiance to
segregation and white supremacy. Carswell
immediately repudiated his words and ideas
of twenty-two years before as “obnoxious
and abhorrent to [his] personal
philosophy.”'*' Testimony during the Senate
Judiciary Committee hearing on his nomina-
tion, however, cast strong doubt on Cars-
well’s repudiation. In 1956, after the U.S.
Supreme Court issued a ruling prohibiting
the segregation of municipal recreational
facilities, Carswell, while serving as U.S.
Attorney, helped privatize a public golf
course, a move many understood was
motivated by a desire to place the club
beyond the reach of the Court’s ruling.'?* As
a judge, Carswell had treated young black
lawyers in civil rights cases with open
hostility,'” and he had given advice to a
city prosecutor on how to flout a civil rights
decision of the Fifth Circuit.'**

Carswell was further singled out as a
particularly undistinguished jurist. Two-
thirds of his colleagues on the Fifth Circuit
failed to extend the customary courtesy of
endorsing his nomination.'*> Louis H.
Pollak, dean of Yale Law School and later
a federal district court judge, described
Carswell as presenting “more slender cre-
dentials than any nominee for the Supreme
Court put forth in this century.”I26 Oppo-
nents pointed to Carwell’s disproportionately
high reversal rate as indicative of his
deficiencies as a district court judge.'?’
With little to be said in the nominee’s
defense, Senator Roman Hruska of Nebraska
made an ill-advised attempt to stick up for
Carswell during a broadcast interview.
“Even if he were mediocre, there are a lot
of mediocre judges and people and lawyers,”
he ventured. “They are entitled to a little
representation, aren’t they, and a little
chance.”'
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Blackmun watched closely as Nixon’s
second attempt to fill Fortas’s seat unraveled.
“T suspect that the President has had a
commitment to the South and that, whatever
happens to the Carswell nomination, he has
fulfilled it,” he wrote at the beginning of
1970. “The Court needs to have that empty
chair filled. I received this impression when I
had a chance to visit with the Chief.
Actually, something has to be done to
alleviate the mountain of work they have.”
Blackmun had been in Washington for an
organizational meeting of the Federal Judi-
cial Center’s interim Advisory Committee on
Judicial Activities when Carswell was no-
minated on January 19 and had met with
Burger later the same evening.lzg

On Wednesday, April 8, 1970, the
Senate rejected Carswell, 51-45. Nixon
reacted with an indignant statement that “I
cannot successfully nominate to the Supreme
Court any Federal appellate judge from the
South who believes as 1 do in the strict
construction of the Constitution.” He de-
scribed the Senate’s rejection of Carswell as
an “act of regional discrimination.”'*" His
next nominee would not be from that part of
the country. All of a sudden, being from
Minnesota didn’t look so bad.

The day after Carswell’s defeat, At-
torney General Mitchell called Blackmun
and asked him to be in Washington by the
next morning. Mitchell was solidly behind
the Minnesotan, having been assured of his
bona fides both by his close friend Hershel
Friday, the Arkansas bond lawyer, and by
Friday’s former law partner—and Black-
Judge Pat Mehaffy.
Chief Justice Burger’s recommendation was
another significant factor.””! Blackmun flew
to Washington that evening. He spent the
first part of the following day, Friday. April
10, 1970, undergoing a lengthy interview
with two of Mitchell’s Assistant Attorneys
General, Johnnie Walters, head of the Justice
Department’s tax division, and a middle-

mun’s close friend

aged lawyer from Arizona named William
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H. Rehnquist, head of the Office of Legal
Counsel.'*?

The preceding year, when Blackmun
had first been considered for the Fortas seat
before Nixon settled on Haynsworth, Rehn
quist had been charged with reviewing
Blackmun’s Eighth Circuit opinions. After
a “necessarily fragmentary” examination—
presumably because Rehnquist was asked to
complete the job on short notice—he con-
cluded that Blackmun was ‘“a responsible,
conservative judge, attuned to the Presi-
dent’s desire that judges ‘interpret, not make
13 He then summarized three
decisions illustrating his point: one up-
holding the death sentence of a college
student convicted of shooting and killing
three bank employees while robbing the
bank; the second upholding the dismissal of
a civil rights plaintiff’s complaint in a
discriminatory housing case (Rehnquist
added that Blackmun, however, had “not
hesitated to enforce desegregation on [sic]
local schools where he felt that the law
required it”); and a third in which the Eighth
Circuit held that the showing for a search
warrant under the Fourth Amendment had
been met."** Rehnquist went on to say of
Blackmun, “I would not say that he is a top
notch writer, and his opinions seem on
occasion longer than necessary; however,
they do deal with the points in issue.”

Since that time, the Justice Department
had undertaken a more comprehensive study
of Blackmun’s record, which would form the
basis for a letter transmitted to the Senate
Judiciary Committee over the signature of
Assistant Attorney General Richard Klein-
dienst in support of the nomination.'*> This
second canvass presented a more nuanced
picture of Judge Blackmun, with its uni-
dentified author concluding that Blackmun
“can be fairly characterized as a conserva-
tive-to-moderate in both criminal law and

the law.

civil rights,” who “does not uniformly come
out on one side or the other, though his
tendencies are certainly more in the
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conservative direction than in the liberal. His
opinions are all carefully reasoned, and give
no indication of a preconceived bias in one
direction or the other.”'*® The Kleindienst
memo includes an assortment of decisions
bearing out this assessment.

After Rehnquist and Walters finished
grilling the prospective nominee, Blackmun
and Attorney General Mitchell traveled to
the White House for a meeting with the
President. This was no mere formality:
Nixon had met with neither Haynsworth
nor Carswell before nominating them to the
Court.'"*” Twice burned, the President had
some pointed questions for Blackmun.

“Judge Blackmun, what are you worth?”
Nixon asked without preliminaries. Black-
mun’s hackles rose at what he felt was an
inappropriate question, but answered that apart
from the family’s home in Rochester his net
worth was probably less than $70,000. “We
have reached the point where we have to put
paupers on the Supreme Court,” the President
grumbled. “Do not misunderstand me,” Nixon
elaborated. “What I mean is that anyone with
substantial wealth is under a disadvantage
from the start.”'*®

With institutions of higher learning
across the country roiled by antiwar demon-
strations, the President wanted to know if
Blackmun was caught in the “generation
gap.” Was he able to communicate with his
three daughters, now twenty-one, twenty-
three, and twenty-seven? Had any of them
been active in campus protests? Blackmun
assured him on all these points."*® Nixon
warned Blackmun of the social set that would
do its best to “elbow in” on his family after
they moved to Washington. Would the judge
and Mrs. Blackmun be able to resist craven
wooing by the “Georgetown crowd”?
Blackmun told President Nixon that he
thought that they could.'*® When the Pre-
sident finished, Blackmun shared a concern of
his own. He worried that his life-long
relationship with the Chief Justice might
cause some people to think that Burger would
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be able to influence his vote. “Look, you two
grew up together,” the President reassured
him. “Your paths separated when you went to
different high schools. But you have remained
good friends. [ don’t see what anyone can find
wrong with that.”'*'

Meanwhile, FBI agents swarmed all
over Rochester, St. Paul, Minneapolis, and
points beyond to complete a background
check on the new candidate.'*> Under the
direction of former Deputy Attorney General
Walsh, who was now its chair, the ABA
Standing Committee on the Federal Judiciary
compiled what was, by the standards of the
time, a gargantuan list of references: it had
interviewed all members of the Eighth
Circuit, the chief judges of each of the
federal district courts in the circuit, and other
federal and state judges within the circuit; it
had interviewed and received reports from
over 100 lawyers who practiced in the
Eighth Circuit; and it had interviewed the
deans of four law schools within the circuit,
twenty-five law school deans outside the
Eighth Circuit, and a “substantial number” of
judges and some lawyers outside the Eighth
Circuit.'"*? Blackmun had not been told to
bring his tax returns to Washington, so
Assistant Attorney General Walters flew
back to Rochester, as did Blackmun, fol-
lowing the meeting with Nixon. After
completing his review the next morning,
Walters pronounced Blackmun’s returns the
cleanest he had ever seen.'**

Then it was back to work as usual.
Blackmun flew that evening, Saturday, April
11, to St. Louis, where the Eighth Circuit
heard argument, to get ready for the court’s
April session. He heard cases all day
Monday and Tuesday morning. Tuesday
afternoon, April 14, he and the other judges
assembled in a conference room for a Circuit
Council meeting. By 3:30 p.m., there was an
audible rumble in the hallway outside. This
could mean only one thing. Blackmun
returned to his chambers through adjoining
offices, trying to avoid the gathering crush of
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reporters and television cameras. But when
he got there, the media burst in on him. It
was at that moment Blackmun first heard the
White House had announced his nomination.
In that initial, impromptu press conference,
Blackmun admitted to feeling “as though a
ton of bricks” had landed on him.'*

Blackmun flew home to Rochester the
next day. Flashbulbs popped as the judge
deplaned from the 5:30 p.m. Ozark Airlines
flight from St. Louis; inside the terminal
Dottie Blackmun was waiting with an
enterprising young reporter named Nina
Totenberg from the National Observer by
her side."*® On Friday, Blackmun held a
formal press conference in his Rochester
chambers."*” For the first time in his life, the
name “Harry Blackmun” was splashed all
over newspapers across the country.

The National Observer story that ran the
following week led with the Blackmun-
Burger connection. It reported on Black-
mun’s Oval Office meeting and the concern
he shared with the President that “some
people might say that his vote would be
subject to Mr. Burger’s influence, that
‘Blackmun was in Burger’s pocket.”” The
story also quoted Blackmun’s mother, who
recounted how, when Burger was appointed
to the Court a year earlier, he invited
Blackmun to let him know whenever he
needed help sorting out recent Supreme
Court decisions. “But Judge Blackmun,”
the story continued, “quickly declined the
invitation, making it clear to the Chief
Justice that he did not think receiving such
assistance would be proper.”'*®

Burger was displeased. On the eve of
Blackmun’s Senate Judiciary Committee
hearing the following week, he sent
Blackmun a letter filled with stern words of
warning about the press. He assured his
friend that not one member of the Court
trusted any reporter—as far as he knew. If
Blackmun let his guard down for even a
second he would surely get burned. He
should be especially wary of women repor-
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ters. “[T]rue to history—or is it biology—the
female of the species is the more deadly,”
Burger opined.'*® Burger told Blackmun that
the press would play on his vanity to win
him to the liberal cause, and would do its
best to come between them. “The activist-
liberal-avant garde boys will spare nothing to
create tension between Justices,” Burger
warned, “and they will especially go to
work on us now because of our long
friendship.”

Burger also took the opportunity to
allude to his own role in Blackmun’s
nomination. He recalled a conversation he
had had a year earlier with Blackmun’s
twenty-seven-year-old daughter, Nancy,
when the “happy prospect” of Blackmun’s
nomination to the Court “began to take shape
in my mind as being within the range of
possible accomplishment.” Burger described
how he told Nancy “what the ‘next step’
was” and how “[s}he opened those eyes of
hers—very wide—and said something like,
‘Do you think it's possible!”!*°

Burger was not the only one looking
back on his role in what had come to pass.
After Blackmun’s nomination was an-
nounced, letters of support for the prospec-
tive Supreme Court Justice began flowing
into Senator McClellan’s office. The Senator
answered all of them, but when responding
to correspondents he knew well enough to
address by first name, he promised there was
a good story behind it all. “I have personally
been in touch with this situation for quite a
long time,” he wrote to federal District Court
Judge Oren Harris. “I will tell you about it
someday.”'®' To the widow of another
federal judge, he wrote, “It is my intention
to support [Blackmun’s] nomination. I will
tell you a little story about this someday
when I see you.”'>?

Judge Mehaffy was in Little Rock on the
day of Blackmun’s Senate Judiciary Committee
hearing. In that era, hearings on Supreme Court
nominations were not televised, but with an
informant in the hearing room, Mehaffy was
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able to monitor the proceedings closely by
telephone. In the middie of the day, he wrote to
Blackmun:

I’'m keeping check on the action of
the committee today and at the
moment Senator Kennedy is ques-
tioning you. I know everything will
be one hundred per cent all right ...

If my informant is correct, every-
thing is in perfect shape. I'll get a
periodic call on it and will certainly
be alerted if anything else needs to
be done.'”

This confirmation hearing, like the one
ten years earlier when Blackmun was
nominated to the Eighth Circuit, was almost
a nonevent. It lasted only three hours. When
the hearing opened, both Senators from
Minnesota and two members of the House
of Representatives from the state were in the
room to introduce the nominee. Blackmun
was the only sworn witness. No one had
asked to testify against him. His credentials
were sterling. The ABA had given him its
highest rating.'”* Every judge in his circuit
had endorsed him.">®> Somewhat grudgingly,
labor would lend its support the following
week.'?°

Civil rights groups did nothing to stand in
Blackmun’s way. In fact, NAACP Washington
Bureau director Clarence Mitchell called
Nixon’s nomination of Blackmun an act of
“divine intervention,” lauding Blackmun as an
“able and fair-minded person.”">’ His opinion
was informed by the experiences of Little Rock
attorney John W. Walker, who, based on his
representation of plaintiffs in school desegrega-
tion cases before the Eighth Circuit, observed
that Blackmun might “be philosophically closer
to [Justice] Brennan than anyone suspects.”'®
Unlike civil rights advocates who suffered
rough treatment at the hands of defeated
nominee Harrold Carswell, Walker and his
co-counsel had been met with courtesy and
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kindness when they appeared in Blackmun’s
courtroom. On “a few off-the-bench occasions,”
Blackmun had “indicated full sympathy and
support for the civil rights cause” and had
expressed “‘great concern” when the Attorney
General supported efforts to delay school
desegregation in Mississippi and with the Nixon
Justice Department’s “general change in direc-
tion” with respect to civil rights enforcement. In
August 1969, the Nixon administration had
taken the unprecedented action of asking for an
extension of a court-ordered school desegrega-
tion deadline. Two months later, the Supreme
Court rejected the request.'™ Passing along
Walker’s appraisal of Blackmun to the office of
Senator Birch Bayh of Indiana, who had been a
vocal opponent of both the Haynsworth and
Carswell nominations, NAACP leader Mitchell
observed that it looked as though the Justice
Department’s investigation had once again
“missed some important points about the
nominee’s views but this time the oversight
was in our ﬁlw)r.”l(’o

Recalling the conflict-of-interest issue
that had defeated Judge Haynsworth’s no-
mination, Blackmun preemptively released
all his financial records. He volunteered
without being asked and ahead of the hearing
the circumstances surrounding several cases
involving companies in which he held small
amounts of stock.'®' He had cleared each
with the chief judge of his circuit before
deciding to sit on the cases, but he acknowl-
edged that he might act differently now
given what had transpired in the last few
years.'®?

Similarly, Blackmun preempted criti-
cism of his opposition to capital punishment.
Despite personal reservations, he had written
several opinions upholding death sentences
on the Eighth Circuit. In 1967, he drafted an
opinion in a capital case that included a
statement explaining his own views, only to
withdraw it after every other member of the
en banc panel, with one exception,
objected.'® A year later, he again decided
to voice his opposition, but this time he did
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not back down, although the other judges
hearing the case, while joining his opinion,
did not join his personal statement. The
defendant’s death sentence, Blackmun
wrote,

makes the decisional process in a
case of this kind particularly ex-
cruciating for the author of this
opinion who is not personally con-
vinced of the rightness of capital
punishment and who questions it as
an effective deterrent. But the
advisability of capital punishment
is a policy matter ordinarily to be
resolved by the legislature or
through executive clemency and
not by the judiciary.'®

Blackmun’s candor about his deeply
held belief, paired with his demonstrated
ability to put it to one side in the fulfillment
of his judicial duties, reassured those who
needed reassurance that he would join the
Court without any hidden agenda.'®

As expected, Blackmun’s friendship
with Burger was raised during his hearing.
A sympathetic Senator Edward M. Kennedy
of Massachusetts asked whether Blackmun,
as an Associate Justice, would be comfor-
table disagreeing with Chief Justice Burger.
Blackmun readily acknowledged the inevit-
ability of future differences. He anticipated
occasions when the “friendship of the past”
would “be strained mightily because of
disagreement,” assuring his interlocutor, I
do not fear this.”'*

At the end of the April 29 hearing, the
Judiciary Committee decided not to vote until
the following week, “in light of the long
delays over the first two defeated
nominees.”'®” On May 5, the committee
took “not more than three or four minutes”
to vote Blackmun’s nomination out to the
floor of the Senate, unanimously.l(’8 When the
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full Senate took up Blackmun’s nomination,
some complained of a double standard that
worked against Southerners, but all were
united in their support of the man from
Minnesota.'®®

On May 12, 1970, by a vote of 94-0,
with six Senators absent (but who had
indicated support for the nomination), the
Senate confirmed Judge Blackmun as the
98th member of the U.S. Supreme Court.'™
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