Introduction

Melvin 1. Urofsky

In the last issue, we noted that a long-
time friend of the Society, Justice John Paul
Stevens, had retired from the Court after more
than three decades of service. As is our cus-
tom, we are pleased to offer two tributes to
Justice Stevens. One is from his former col-
league, a man we honored similarly only a
year ago, former Justice David Souter, who,
throughout his own tenure on the Court, served
alongside Stevens. The other is from one of
Justice Stevens’ former clerks, Cliff Sloan.
Both tributes reinforce the widespread view of
John Paul Stevens as not only a fine judge but
also, even more importantly, a very fine human
being.

This issue is devoted primarily to the lec-
tures delivered in 2009, the year that the en-
tire nation celebrated the 200" anniversary
of the birth of Abraham Lincoln. As with
many of our series, the number of lectures—
and the resulting articles—could have been
far longer. A quick search of the Library of
Congress online catalogue came up with more
than 1,000 entries for the nation’s sixteenth
President, and, because of his leadership of the

Union during the Civil War, he figures promi-
nently in any study of the Constitution and its
development.

The four articles by Robert K. Faulkner,
Lucas E. Morel, James F. Simon, and Paul
Finkelman look at different aspects of Lin-
coln’s constitutional views. These views have
been denounced by some—primarily those
who endorsed the secessionist view—as a be-
trayal of the document, and they damned Lin-
coln for his alleged flouting of constitutional
limits on presidential authority. Most scholars
believe that given the circumstances of the re-
bellion, Lincoln miraculously kept the Consti-
tution alive, and showed that the Framers—
even if they had not specifically foreseen
such an event as a civil war—had nonetheless
clothed the government with authority to deal
with the crisis. This notion of the “adequacy
of the Constitution” has been a key element in
our thinking ever since, especially when con-
fronted by domestic crises or foreign wars.

Speaking of long lists, the annual output
of books dealing with the Court, its members,
and the issues it must face is also far more
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than we could possibly review in this journal, pile and calling our attention to those books he
even if we devoted every page of every issue  deems particularly worthwhile.

to the task. So we are, as always, grateful to So, as with every issue, we hope that you
Grier Stephenson for winnowing through that  will be enlightened and that you will enjoy.



Tribute to John Paul Stevens

DAVID H. SOUTER

Justice Stevens is supposed to be older than I am, but the evidence is mixed. I remember
one morning back in June of 2009, for example, when he and I happened to get to work at just
the same time. [ was in a suit, but John was still in tennis shorts, after one of his four weekly
singles matches at 7:00 a.m. (He usually arrived in civvies.) I asked him, how’d the game go.
There was a little victory leap. “I really beat him.” John’s a player.

Which is enough to make you wonder why
the old urge to win another game didn’t keep
him on the Bench for just two years and a few
days more, all it would have taken to pass Jus-
tice Douglas’s record tenure. There was no rea-
son he had to step down from the one Court
while he was still running around the other one;
he had deputized me to tell him if he stayed
too long, thereby giving me the only sinecure
I ever held. And it’s not as though he only skir-
mished on a tennis court: consider the bridge
playing and dissents like Citizens United.!

But the Supreme Court isn’t a personal
game, and there’s more to John Stevens than
the player. He doesn’t live his life reacting to
the way others live theirs, any more than he
ever felt a need to know how someone else
on the Court viewed a case before he decided
what to do on it himself. You could see it in the
way he worked over the years. Justices range
all over the spectrum of inclination (or not) to
talk about the argued cases in the couple of

days between coming off the Bench and sit-
ting down at conference. John’s door was al-
ways open to anyone who wanted to bat some-
thing around, but he was hardly ever (maybe
never) the one to ask about a colleague’s take
on an issue before all nine of us were sitting
down together, ready for the first pass at it. He
thought the Court would do its best thinking if
we brought our own thinking fresh to the table;
the singular insight was less likely to get lost in
hasty consensus, and any homogenizing could
be done just as well after conference. He didn’t
reach out for the comfort of pre-agreement.
And a good thing that was, for often
enough he was the one who saw something
the rest of us didn’t, or saw it in some way we
didn’t, especially in those cases that challenge
the best of judges to stay awake. The Court
has its share of them, usually raising statu-
tory construction issues: is the clause limiting
something or just giving a random illustration?
Matters like that. It’s not that you let yourself
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John Paul Stevens was assigned to a code-breaking
team from 1942 to 1945 and earned a Bronze Star
for his service in 1946. While stationed in Pearl Har-
bor, Hawaii, he served as a watch officer analyzing
intercepted Japanese communications.
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give them short shrift when they come along;
they just don’t stimulate. When it was time to
take up one like that at conference, I (at least)
might be sitting there with a weak pulse, and
then it would be John’s turn, and we’d hear
something like this: “You know, when you get
into it, this is really a fascinating little case.”
And he’d mean it, and he’d say why. He might
not get eight other votes for “fascinating,” but
he’d give the case a shot of pep it hadn’t had
before. No appellate judge I’ve ever known has
done more honor to the rule an old New Hamp-
shire trial judge told me years ago: “There are
no unimportant cases.” That’s not so hard to
remember when the parties are right there in
front of you in a trial courtroom, but John
didn’t seem to have any trouble realizing it
two courts later, when the sky wouldn’t fall no
matter which way we went.

Thus, for nearly thirty-five years he has
paid the same attention to the least as to the

&

Stevens clerked for Justice Wiley Rutledge during the 1947-1948 Term. He is pictured here with his co-
clerks on the front steps of the Supreme Court (second from the right, second row).



TRIBUTE TO JOHN PAUL STEVENS

greatest. He’s shared Holmes’ genius for find-
ing the universe in a grain of sand, and it’s been
an expanding universe, too, not measured only
by the numbers on the United States Reports,
but by the thought of a judicial lifetime com-
pounding on itself as he doubled back from
time to time on the enduring issues that are
ever with us.2 Through all the years and all
the Stevens opinions, there run the unbroken
strands of intelligence, honesty, and decency:

197

whence comes the integrity that alone earns
the Republic’s trust and the Supreme Court its
authority.

ENDNOTES

YCitizens United v. Federal Election Comm’n, 130 S. Ct.
876, 929-79 (2010) (Stevens, J., dissenting).

ZJust look at his valedictory opinion in McDonald v.
City of Chicago, Ill., 130 S. Ct. 3020, 3088-120 (2010)
(Stevens, J., dissenting).



A Clerk’s View

CLIFF SLOAN

One enduring challenge of being a law clerk for Justice Stevens was trying to prove, at least
to yourself, that the Justice actually needed a clerk. He could do it all himself—and he frequently
did. It wasn’t just the fact that he drafted his own opinions, although that was definitely part of it.
(What exactly do you say as a young, recent lawschool graduate when he gives you his polished
and carefully conceived draft? “Good effort, Justice, I think you’re coming along nicely”?) And
it wasn’t just the fact that he would read the same mountain of briefs as you and then come
up with an insight that nobody had seen and that irrevocably turned the case on its side for all
concerned, including the lawyers and the other Justices.

It was also the fact that he already pos-
sessed a vast, intimate, and easy knowledge
of seemingly all legal subjects, including, of
course, the decisions of the Supreme Court. In
his modest, genial manner, he always assumed
that everybody shared that same familiarity.
I remember him commenting collegially that
it was redundant to include the year of the
decision in Supreme Court case citations. If
you knew the reporter volume number, then,
of course, you already knew the year. My co-
clerk and I nodded sagely.

Justice Stevens’ profound and lasting con-
tributions to the Court’s jurisprudence have
been chronicled elsewhere,! and they will en-
dure for generations. He is the “rule of law”
Justice, and he blazed trails on issues rang-
ing from civil liberties and national security?
to the presidency,’ the right to liberty,* the

First Amendment in cyberspace,’ and numer-
ous other areas.® From a former clerk’s per-
spective, he stands for all of that and for some-
thing more—an example about how to live a
life.

Justice Stevens taught us to do the right
thing. Not in a preachy, self-righteous way, but
rather through his own habits and practices.
Every case is important—because that’s the
right thing to do. A judge gives every case a
fair hearing, with his or her all—because that’s
the right thing to do. You come to your own
views carefully and honestly, and then you lay
them out for the world to see—because that’s
the right thing to do.

Justice Stevens frequently tells a story
from his time on the Seventh Circuit in the
early 1970s. Father James Groppi, an an-
tipoverty protestor, led a group that disrupted
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Members of the Supreme Court posed underneath a portrait of Abraham Lincoln in the East Room of the
White House in 1985 with Ronald Reagan. Justice Stevens is at left wearing his signature bow tie.

Justice Stevens and Chief Justice Roberts were photographed on the day of Roberts’ investiture in 2005.
Stevens had sworn in Roberts at a White House ceremony several days earlier.
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Justice Stevens served on the Supreme Court for
almost thirty-five years, having been appointed by
Gerald Ford in 1975. Only William O. Douglas and
Stephen J. Field had longer tenures.

the Wisconsin legislature by occupying the
floor of the Assembly. Groppi was cited for
contempt and jailed, without any procedu-
ral safeguards. Then-Judge Stevens dissented
from the Seventh Circuit’s en banc decision to
uphold the contempt punishment, and he wrote
extensively on the lack of due process.” At the
time, he felt certain that his dissent meant that
he was giving up any chance of going on the
Supreme Court. This was the height of ten-
sions over unlawful and disruptive protests,
after all, and President Nixon was in office.
Dissenting on behalf of a notorious protestor
was no way to advance a judicial career. But
Justice Stevens knew what he had to do. In
the end, Justice Stevens’ position was unani-
mously approved by the Supreme Court,* and

JOURNAL OF SUPREME COURT HISTORY

his courageous dissent was hailed as one of
his important contributions when he was nom-
inated to the Court. I know more than one clerk
who has made a life decision to follow his or
her conscience with that story in mind.

But it would be a mistake to think that
Justice Stevens’ example about leading a life
is about being serious and moralistic. To think
of Justice Stevens is to think of him laughing.
He'd talk with delight about subjects ranging
from baseball to Shakespeare. We’d hear about
tennis and bridge, about his wife and his fam-
ily. His immersion in the law as a Justice was
a passion and a joy, just as it had been for him
as a lawyer, not drudgery or obligation. Life in
the law, he taught us, needn’t narrow you as a
person, needn’t restrict or confine your inter-
ests or your happiness. That, too, has been a
lesson of abiding importance.

Justice Stevens is the most unassuming
of men, with no pomp or pretense. Although
the description surely would embarrass him,
he also is a genuine American hero, in law and
in life.

ENDNOTES

ISee, e.g., “The Honorable John Paul Stevens,” 43 U.C.
Davis Law Review 885 (2010).

2See, e.g., Hamdan v. Rumsfeld, 548 U.S. 557 (2006).
3See, e.g., Bushv. Gore, 531 U.S. 98, 123 (2000) (Stevens,
1., dissenting): Clinton v. Jones, 520 U.S. 681 (1997).
4See, e.g., Bowers v. Hardwick, 478 U.S. 186, 214 (1986)
(Stevens, .. dissenting), see also the majority opinion
in Lawrence v. Texas, 539 U.S. 558, 578 (2003) (“Jus-
tice Stevens’ analysis . .. should have been controlling in
Bowers and should control here™).

3Reno v. ACLU, 521 U.S. 844 (1997).

SSee, ¢.g.. Wygant v. Jackson, 476 U.S. 267, 313 (1986)
(Stevens, J., dissenting)

"Groppi v. Leslie, 436 F2d 331, 332 (7th Cir. 1971)
(Stevens. J., dissenting).

8Groppi v. Leslie, 404 U.S. 496 (1972),



Lincoln and the Rebirth of Liberal

Democracy

ROBERT K. FAULKNER

It is a privilege to speak in this, the house of the Supreme Court of the United States, of
Abraham Lincoln, our supremely great President. His task, he said, was greater than George
Washington’s. In the United States’ gravest crisis and most terrible war, Lincoln saved the
country, its democratic republic, and the republic’s devotion to the equal rights of man. He did
more than save. He renewed the republic and purified it of slavery.

My topic this evening is more about the
saving and the renewing than the purifying.
I mean to discuss chiefly not the new birth
of freedom, but the rebirth of a republic fit
to be the home of freedom. Lincoln knew
that “[slavery] was, somehow, the cause of the
war.”! He had always hated slavery, and he
devised, in my opinion, the only practicable
way to emancipation. But only if “the home
of freedom” lived could it provide that new
birth of freedom.

We live amidst a lesser rebirth, a revived
appreciation of Lincoln’s greatness. If any-
thing is original in this essay, it is the com-
prehensive political focus. I try to bring out
Lincoln’s understanding of what makes a lib-
eral democracy work. Put prosaically, away
from Lincolns gorgeous metaphors, he re-
vived both a government and a people. He en-
ergized constitutional institutions grown weak
with strict construction and sedition. He turned

in a liberal direction a Northern majority
tempted to be excessively populist, and he
turned in a politic direction Northern lead-
ers tempted to be excessively principled. Very
broadly put, he carved a way just as well
as politic between Stephen Douglas’s popu-
lar sovereignty and William Lloyd Garrison’s
abolitionism. So I shall contend. I talk first
of Lincoln’s energizing of our institutions, and
then of his fostering in majority and their lead-
ers reverence for free institutions and equal
rights—both.

Popular Government—with Teeth

Lincoln is famous or notorious for contend-
ing that the Civil War’s chief purpose was to
defend our republican government and union,
not to abolish slavery. His first war message
to the new Congress explains: “Is there, in all
republics, this inherent, and fatal weakness?
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Must a government, of necessity, be too strong
for the liberties of its own people, or too weak
to maintain its own existence?”? This was
no idle question. Since its famous revolution,
France had had six other revolutions, two of-
ficial republics (not counting the crises within
each), two monarchies, and two Napoleonic
emperors, not to mention a reign of terror and
the revolutionary and imperial wars that killed
millions. In 1861, the year of Lincoln’s mes-
sage, France had been for nine years under its
second Napoleonic tyranny. Back home, in the
United States, skeptics had existed from the
start. Alexander Hamilton doubted whether a
democratic republic could be forceful enough;
Thomas Jefferson, whether any forceful gov-
ernment would not tyrannize. Lincoln was not
a skeptic, but he knew the skepticism: the lib-
eral party throughout the world, he said in the
Peoria Address, worries about the fate of the
United States.> He saw the Civil War itself
as a great test of the republican experiment:
the “central idea” of this struggle is the neces-
sity of proving “that popular government is not
an absurdity.”™ Two points had already been
proved: a “constitutional republic, or democ-
racy,” could be established, and it could be
administered. A third test remained, he told
Congress: could it be maintained against a
formidable rebellion?

To pass the test, the people and their gov-
ernment had to demonstrate for the world—not
just for us—*“that those who can fairly carry
an election, can also suppress a rebellion.” The
government had to show elemental authority:
strength enough to defend a constitutional ma-
jority’s decision. It was a great object of his,
he said, to teach “the futility of...[an] ap-
peal ... from the ballot to the sword.” So the
country must not give in to a politics of extor-
tion. It must not permit an extortion of slavery
extension in the Territories by threats against
an administration whose leading promise was
to oppose just that. The extortionists would
thus overrule popular government on a crucial
point. As Southern states continued to declare
independence, Lincoln, as President-elect, re-
fused the compromises that would condone ex-
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tension. Without encouraging war, he allowed
war to come, and he repeated the significance:
no popular government could survive a prece-
dent that forces those elected to obtain their
offices only by renouncing their principles.’
But there was another side to Lincoln’s
forceful republicanism: the country’s consti-
tutional institutions. A war had to be fought
not only effectively, but also constitutionally.
If the fighting of a war did not abide by our
institutions, it refuted what it was to prove: it
would show that popular government was too
weak to defend itself. What the Framers con-
stituted and followers put into practice, Lin-
coln’s generation had to perpetuate. That was
his fundamental duty. His first major address
was titled “On the Perpetuation of Our Politi-
cal Institutions,” and it recommended popular
“reverence” for our law, especially for our fun-
damental law. Lincoln’s later actions matched
his early words, despite the charges often heard
of Lincoln the Dictator and Lincoln the Law-
breaker. During terrible civil war, he moved
between relentless forcefulness, so that popu-
lar government could prevail, and respect for
liberties and the Constitution, so that it could
live up to itself. I shall take up examples to
sketch the two sides and to argue, despite some
stretchings, for Lincoln’s complicated consis-
tency. After all, even in the Perpetuation Ad-
dress he gave himself a small but inevitable
out: obey law . . . “if not too intolerable.”®
Lincoln’s first forcefulness as President
was to insist that the nation was to endure and
that he would defend it. Despite legal language
and measured reassurances, his first Inaugural
Address held up an iron fist. “I hold. .. that
the Union of these States is perpetual, . . . [and]
that no State, upon its own mere motion, can
lawfully get out of the Union.” And then: “I
shall take care, as the Constitution itself ex-
pressly enjoins upon me, that the laws of the
Union be faithfully executed in all the States.””
The iron stood out. The previous Pres-
ident, James Buchanan, had dithered. When
Southern planning led to actual secession af-
ter Lincoln’s election, the lame duck Buchanan
dithered crucially. Seven states had claimed
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FORCING SLAVERY DO
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I T
WN THE THROAT OF A FREESOILER

President James Buchanan did not address the issue of slavery and secession head-on, and he denied the
right of the federal government to coerce a state either to permit or to forbid slavery within its territory.

independence and had seized federal facilities,
including armories and arms. Buchanan him-
self spoke of a “great revolution” in progress.
But he caved. He proposed to the lame-duck
Congress an amendment recognizing slavery
in the Territories and in states that chose to
adopt it. These were proposals contrary to
the platform of the incoming President just
elected. True, Buchanan did deny the right of
a state to secede. But he also denied the possi-
bility of resisting it. For he denied the right of
the federal government to coerce a state, and
he threw upon a Congress dominated by rebels
the issue of preserving the country. The revo-
lution, he said, was so “vast and alarming” as
to be “above and beyond Executive control.”®
The new President Lincoln, on the other
hand, was emphatic to the new Congress. The
U.S. Constitution, like all others, supposed
its own perpetuity. It made no provision, ex-
press or implied, for its own dissolution. The
word “secession” was “an ingenious sophism.”
The South was actually in a vast rebellion.
The Constitution was the “supreme law of the
land,” and the supreme government it estab-
lished, like all others, had powers to put down
a rebellion that threatened its supremacy.
Those powers were especially executive
powers. Lincoln’s energizing of government

was especially an energizing of the execu-
tive’s powers over war. His presidency was a
war presidency, more than any other before or
since. War came within a month after Lincoln’s
inauguration with the assault on Fort Sumter
in Charleston (April 12—13, 1861). This Pres-
ident did not forgo his powers or his duty. He
called forth 75,000 members of the militia,
ordered a blockade of rebel ports, and then
called forth 80,000 more men. With that call
he first brought into the open his war power,
his authority as Commander-in-Chief as well
as executive of law. He had “no choice but
to call out the war power,” he told the new
Congress.”?

In war, Lincoln was a force. He was press-
ing, pressing, pressing for comprehensive ac-
tion from his generals until he finally found
his Grant, his Sheridan, his Sherman. Impa-
tient with the generals, he even inspired and
directed a successful attack on Norfolk that
ended in destruction of the feared Confeder-
ate ironclad Virginia. Nothing had been hap-
pening, said a union officer, until Lincoln
began “stirring up dry bones.” But the force-
fulness was chiefly in the planning and prod-
ding. Lincoln, before Grant, thought up the
winning strategy of multiple simultaneous at-
tacks by multiple armies. Thus the Union’s
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The attack on Fort Sumter came within a month of Lincoln becoming President. Charleston, South Carolina
was ransacked toward the end of the war, in 1865, and is shown here in ruins.

superior wealth and numbers could overcome
the South’s ability to transfer forces within
a compact perimeter. The President most
without military experience became, James
McPherson says, our greatest and most en-
gaged Commander-in-Chief.!”

But—was Lincoln unconstitutional in his
forcefulness? Was his a presidential dictator-
ship? The charge came first from Democratic
partisans angry at coercion of states and then
from radical Republicans angry that he did
not fight from the start for emancipation and
reconstruction. Scholars to this day have con-
demned his exercise of powers to raise money
and troops, his suspension of the writ of habeas
corpus, and the establishment of widespread
martial law. Lincoln as war President, said one
scholar, dealt “with both Congress and Con-
stitution in a manner more imperious than any
President before or since.”'! If true, did that
make him a dictator, or one who acted beyond

the constitutional limits of his office? It is not
enough to reply, as did the impressive J.G. Ran-
dall, that Lincoln made war without disdain-
ing moderation, proportion, and law, and that
his intent was good. He made war as a duty
to preserve a popular republic of liberties and
law, not for glory or empire, to say nothing of
revenge.'? But Randall underplayed Lincoln’s
stretchings of the law. Granting a disposition
to observe the law, did Lincoln observe it? He
himself intimated violations, while never ad-
mitting them.

The big picture, I think, is this. Lin-
coln fundamentally restored the presidency
to the energetic power that its Framers had
planned. .. even when he stretched some pro-
visions. As Commander-in-Chief the Presi-
dent has a general power of conducting war,
albeit with specific exceptions for Congress to
declare war and to raise and support armies. >
Besides, the President is to preserve, protect,
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and defend the Constitution. But that, Lincoln
said, obliged him to preserve the government
and nation “of which that constitution was or-
ganic law.” He could use “every indispensable
means.” Accordingly, he might free slaves in
enemy states—but not in loyal states. The crit-
ics of limited executive emancipation miss the
limits of Lincoln’s office. He could not act
against slavery just because he or Congress
thought it wrong, given the constitutional guar-
antees, and given, too, the division of powers
between federal government and states. But
as Commander-in-Chief, he could seize for
war on things not ordinarily to be touched by
the federal government. That included slav-
ery. Another of his wonderful metaphors: “by
general law life and limb must be protected;
yet often a limb must be amputated to save a
life; but a life is never wisely given to save a
limb.”!4

This spirit justifies in emergencies what
would otherwise be violations. Lincoln pro-
claimed a blockade, although the Constitu-
tion says that Congress is to declare war.!®
Two years later, the Supreme Court held that
civil war may exist by dint of rebellion, even
without a congressional declaration of war,
and that it may be met with force under the
Commander-in-Chief’s war power.'® Else, the
country would go undefended.

This interpretation of the war power ac-
cording to the necessities of defense underlies
other stretchings. Lincoln at the start raised
money and regular troops, although the Con-
stitution prescribes that Congress appropriate
money and raise and support armies.!” Even
Lincoln did not claim that this initial expan-
sion of the military on 3 May 1861 was strictly
legal. “Whether strictly legal or not,” he said,
the measures were by “a popular demand, and a
public necessity,” trusting that Congress would
ratify what was not beyond Congress’s “con-
stitutional competency.”'® Consider the two
excuses, and then the ultimate subordination
to Congress’s judgment. First, the republican
argument: to follow popular demand while
raising popular armies signaled a legitimate
intent. Besides, raising troops was within at
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least Congress’s constitutional authority. But
the question remains: why could the Presi-
dent do it? So the second and decisive argu-
ment, from necessity: Lincoln had to defend
the government or surrender it. This is exec-
utive action beyond the law, and sometimes
against the law, but under pressure of real ne-
cessity. It is what the Framers had in mind, as
did John Locke, inventor of the constitutional
executive.!® There were American precedents.
I quote a scholarly authority: Lincoln acted
“as Presidents Washington and Jefferson did
in making military purchases when the threat
of war suddenly loomed in 1793 (with France)
and in 1807 (with Great Britain); and he jus-
tifies himself before Congress and sometimes
before a court of law.”?° So Lincoln acted and
justified himself. He reinvigorated executive
power, fulfilled a constitutional duty, and pre-
served the Constitution’s fundamental superi-
ority.

But what of suspension of the writ of
habeas corpus even outside zones of combat?
The Constitution places suspension among
Congress’s powers,?! and the judiciary is to de-
cide civil cases. This executive act Lincoln de-
fended. The Constitution permits suspension
when the “public safety” requires it, and it does
not say who should suspend. Since the provi-
sion was made for a “dangerous emergency,”
Lincoln would not suppose that the Framers
wished “the danger should run its course, until
Congress could be called together.” “Are all
the laws, but one,” he said, “to go unexecuted,
and the government itself go to pieces, lest that
one be violated?”?? Our popular government
was a modern government, and it contained in
the executive a general-in-chief for emergen-
cies.

A final and famous illustration: the mil-
itary arrest, when Ohio was not under mili-
tary rule, of a prominent Ohio Democrat for
big speeches against conscription. Lincoln and
his cabinet were dubious about such an arrest.
Nevertheless, Lincoln stoutly defended his
general’s power to do it when necessary. The
real issue here, Lincoln wrote to some restive
Northerners, was not what critics charge, that
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is, judicial trial without safeguards. The real
issue was preventive detention during a vast
rebellion in which spies, guerrillas, and sym-
pathizers penetrated a divided population. A
civil court would be useless: half the jury might
hang the prosecutor rather than the defendant.
Nor was this a case about freedom for speech
criticizing the administration. It was a case of
seditious words that amount to “warring on the
military.” Lincoln’s illustration was published
all over the North: “Must I shoot a simple-
minded soldier boy who deserts, while I must
not touch a hair of a wily agitator who induces
him to desert?”?3

Nevertheless, there is another side to Lin-
coln the forceful constitutionalist that Randall
rightly saw: an eye for humane proportion. Yes,
Lincoln would be forceful as necessary. But
there must be a real, a genuine, necessity.?*
While he would press for audacious strategy
and aggressive fighting, he discouraged cru-
elty, retaliation, and harsh punishments. His
government freed those who agitated against
conscription, for example, after the relevant
conscription quota had been reached.?> Simi-
larly, Lincoln’s own papers are cluttered with
cancellations of death sentences for simple-
minded soldier boys who had deserted. During
the whole rebellion, according to one scholar,
the Union side took no life and carried out
no sentence of fine or imprisonment in any
judicial prosecution for treason. Charges and
arrests there were, but the charges involving
political offenses were almost always contin-
ued and then dismissed. Four treason cases
came to trial and conviction during Lincoln’s
presidency. They ended with judgments unen-
forced and the prisoners released.?®

Lincoln’s tolerance and humanity came
out not least as he dealt with a critical press and
seditious churches. Some Democratic papers
assaulted Lincoln’s war as merely a war on
slavery, and Southern generals gleaned from
them details of Union troop movements. Yet
only two major papers were suppressed, and
this for a total of six days. Anti-Lincoln and
anti-Union organs were, as a rule, left undis-
turbed. A similar leniency appeared as to dis-
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loyal preachers and divided congregations. If
a preacher had to be arrested for disloyalty, or
a church had to be used for military purposes,
so be it—but the government must not under-
take “to run the churches.”*’ Lincoln’s instruc-
tion to a general summed up his outlook: “You
will only arrest individuals, and suppress as-
semblies, or newspapers, when they may be
working palpable injury to the military in your
charge; and in no other case will you interfere
with the expression of opinion in any form,
or allow it to be interfered with violently by
others. In this you have a discretion to ex-
ercise with great caution, calmness, and for-
bearance.”® A country is fortunate when such
forcefulness is accompanied by such discre-
tion.

The Morals of Self-Government

I turn from forceful government to Lincoln’s
second great effort: the rebirth of a people ca-
pable of governing and being governed.

“Public opinion in this country is every-
thing,” Lincoln once said. It is “the great mov-
ing principle of free government.” To that ex-
tent, popular government is by the people, not
the government. Government of, by, and for the
people Lincoln thought right, even in a pinch.
He held the 1864 election despite the war, and
despite the likelihood he would lose to a can-
didate who would give up war, union, and the
priority of freedom. But Lincoln won. Victo-
ries by Sherman and Sheridan turned around
popular discouragement. The moving princi-
ple could be moved—and by persuasion as
well as victories. “He who moulds public sen-
timent,” Lincoln also said, “goes deeper than
he who enacts statutes or pronounces deci-
sions.”?

Lincoln is probably this country’s master
of popular persuasion, and he knew that his
example could teach other statesman-orators.
His speeches are magnificent mixtures of cool
reasoning and poetic inspiring, coolly wielded
to mould public sentiment. His first impor-
tant speech, the Lyceum (or Perpetuation) Ad-
dress, breeds popular reverence for the law.
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His last, the famous Second Inaugural, mod-
erates gloating in the triumphant North, to
help restore a union even in sentiment with a
humiliated South.

I concentrate here on four less well-known
speeches that focus on the morals of a lib-
eral democratic people. The famous speeches
deal with the urgent problem: the slave
states’ demands and the subsequent war. So
Gettysburg, Peoria, Dred Scott, House Di-
vided, Cooper Union, and the two inaugurals.
But two pairs of speeches deal with defending
a liberal democratic regime, not from an ur-
gent external threat, but from causes within—
from, indeed, internal dissolution. These are
the Perpetuation and Temperance addresses
from 1838 and 1842, and two speeches from
1859, on Discoveries and Inventions and a
free economy (“Address before the Wisconsin
State Agricultural Society”).

These four speeches stand out, as pairs
and as peculiarly meditative. As pairs, they in-
dicate something of Lincoln’s comprehensive
thinking as to the morals and the economy fit-
ting self-government; as meditative, they get to
fundamentals. They deal with big dangers in-
herent in both the people and their leaders: that
is, with inherent difficulties in both democ-
racy and liberal leadership. So Lincoln takes
up popular lawlessness, intemperance, inhu-
mane righteousness, mere ambition and greed,
a general preoccupation with consumer lux-
uries and technological progress, and the op-
pressions of big property and big capital. Pop-
ular self-government needs self-governing cit-
izens freed from passions for drink and indig-
nant vengeance and freed also from obsessions
with wealth and technical devices. The Per-
petuation and Temperance addresses foster a
people law-abiding—especially Constitution-
abiding—and leaders who encourage humane
self-restraint and refrain from preacherly righ-
teousness. The speeches on progress and the
economy encourage popular education, rather
than a leisured class of the learned, and small
business and thorough work, rather than great
acquisitiveness and money kings or land kings.
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The best known of these four, the Lyceum
Address, focuses expressly on “The Perpetua-
tion of Our Institutions.” It makes this startling
recommendation: a “political religion” of rev-
erence for law and especially the Constitution.
This initiative, I think, is intended to correct
both sides of the founding tradition, the Jef-
fersonian and the Federalist. Lincoln praises
Jefferson’s principles as “the definitions and
axioms of free society.”3? But he abstains ut-
terly from Jefferson’s fatuous optimism as to
the endurance of popular government: the sug-
gestions that each generation remake the Con-
stitution and that intellectual progress leads
inevitably to better and better constitutions.
Jefferson supposed that more democracy and
more enlightenment would promote more hu-
man rights and more popular institutions. Lin-
coln sees otherwise. The Democratic party,
which Jefferson founded and Jackson further
democratized, was in the South defending slav-
ery and in the North proclaiming indiffer-
ence as to whether slavery was right or wrong
(let “popular sovereignty” decide). Jefferson
had feared above all enemies of the people—
“the few” who were rich and powerful. Lin-
coln fears also our people’s own disregard of
their institutions. He fears in particular vigi-
lantism against criminals and gamblers—and
against blacks and abolitionists. “Wild and fu-
rious passions” replace “the sober judgment
of Courts;” “worse than savage mobs” replace
“the executive ministers of justice.”3! Like the
Framers and Federalists, unlike Jefferson, Lin-
coln would revere our constituted institutions
as a blessing from the great Washington.

Yet the proposal for a cult of reverence
also corrects Washington and the party of the
Framers.*?> The Framers had thought to check
amajority’s excesses by a diversity of factions,
thus to protect minority rights, and by a Sen-
ate, Presidency, and Court, thus to balance the
democratic House. But the cause of minorities
had been taken up by Southern slaveholders to
the extent of state nullification of federal laws.
And Senate, Presidency, and Court were domi-
nated by the Democratic party, with a Southern
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wing leaning toward slave-supported aristoc-
racy and a Northern wing toward plain and
thus illiberal democracy. The party’s South-
ern leaders defended states’ rights and would
not defend the nation against the states. Nor
would they defend a key principle of the na-
tion. Said a Senator on the Senate floor, the
proposition that all men are created equal is
“a self-evident lie.” These leaders dangled the
presidency before Stephen Douglas and James
Buchanan, ambitious Northerners who would
condone the expansion of slavery. Great am-
bition, said the Perpetuation Address, “thirsts
and burns for distinction; and, if possible, it
will have it, whether at the expense of eman-
cipating slaves, or enslaving freemen.”>3

Hence the need to strengthen popular rev-
erence for our institutions, institutions that
will inevitably be challenged. By reverence,
Lincoln has in mind more than veneration,
of which the Framers did speak. Veneration
comes from habit and time. But habits fade.
The American people’s devotion to represen-
tative institutions has faded with time. The “gi-
ant oaks” of the old revolutionary generation
are dying off, and with them living reminders
of the great cause. Besides, there is the prob-
lem of natural passions once suppressed by
revolutionary ardor. That redirection is long
gone. Popular envy and spite, aimed at leaders
above, was once directed toward the foreign
enemy. No longer. Ambition for distinction
and glory had once bent itself to demonstrate
“the capability of a people to govern them-
selves.” No longer. That “game is caught.”3*
The people are losing their devotion to consti-
tutional government, Lincoln thought, just as
the few look for new ways to honor and glory.
Lincoln’s solution is popular dedication, a ra-
tional but general reverence for our institutions
in which each dedicates himself.

But what brings that about in a
public not so rational? Answer: the statesman-
orator, even statesman-poet. Lincoln’s mem-
orable speeches are meant to be memo-
rable, and to show others how to do it, too.
He restores something of the self-conscious
political-moral importance of the ancient poet.
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Here is a longish but quintessential sample
from the Lyceum Address.

As the patriots of seventy-six did
to the support of the Declaration of
Independence, so to the support of
the Constitution and Laws, let every
American pledge his life, his prop-
erty, and his sacred honor;—let ev-
ery man remember that to violate the
law, is to trample on the blood of his
father, and to tear the charter of his
own, and his children’s liberty. Let
reverence for the laws, be breathed by
every American mother, to the lisping
babe, that prattles on her lap .. . let it
be taught in schools, in seminaries,
and in colleges;—let it be preached
from the pulpit, proclaimed in leg-
islative halls, and enforced in courts
of justice. And, in short, let it become
the political religion of the nation;
and let the old and young, the rich
and the poor, the grave and the gay,
of all sexes and tongues, and colors
and conditions, sacrifice unceasingly
upon its altars.>

Now, if all this doesn’t carry you away,
you will note a certain bemused self-parody
followed by, just afterward, a cool and quiet
qualification. Obey the law . .. “if not too in-
tolerable.” Lincoln knows what he is doing,
and he indicates to those who can follow how
they, too, can knowingly do it.

The Morals of a Reasonable People

Indeed, just how to move people in a rational
direction is a thematic topic of Lincoln’s other
great early speech, on temperance.>® The se-
cret: the road to a man’s reason is his “heart.”
Lincoln’s example here is a transformed tem-
perance movement that appeals humanely to
equals, rather than preaching righteously to
sinners.

We smile at temperance movements, and
yet thoughtful people even now do not smile
at the drug culture and the alcoholic. Our
laws can be harsh as to the former, and strict
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therapies abound for the latter. Lincoln did
not despise the temperance movement as to
alcohol. But he strongly commended a ver-
sion more humane and less moralistic in both
teacher and manner. These lessons in popular
persuasion were intended to apply to others of
these moral movements, I suspect, and perhaps
not least to the antislavery movement.

The old way, the preacherly way of a
“cold abstract theory” of abstinence, was of
limited appeal. But when reformed drinkers
were put in charge, as in today’s Alcoholics
Anonymous, the creed of abstinence becomes
a spreading conqueror of hearts. “A drop of
honey catches more flies than a gallon of gall.”
Convince by persuasion, as a man’s friend, not
with the righteousness of a “Lordly judge,”
who utters “anathema and denunciation.” So
man must be led, Lincoln declares, even to
his own best interest. If the Perpetuation Ad-
dress breeds reverence for political institu-
tions, its mate, the Temperance Address, would
replace lordly moralists—or perhaps Kantian
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The Kansas-Nebraska Act of
1854 allowed slavery in the
formerly restricted areas wherever
voters approved, prompting
Lincoln to return to the political
realm.

moralists—with leaders who humanely lead
free human beings to control themselves. This
is a rational morality for equal citizens. Lin-
coln calls it “moral freedom,” as did Kant. He
fosters it seriously, although, truth to tell, one
sees an unKantian twinkle—and indeed con-
siderable sympathy for warm-hearted types
who fall for drink. Nevertheless, he seems se-
rious in a striking conclusion: moral freedom
from corrupting appetites is both more valu-
able than political freedom and a “noble ally
to it.”3” Living rationally is good for you. It is
good for a free country, too. Devotion to free
government does not come from the drunk, the
greedy, or, in general, those driven by wild and
furious passions.

The Morals of Enlightenment and Work

The pair of speeches on “Discoveries and
Inventions™ and the economy think out the
progress and prosperity that best fit a free
people. Progress in knowledge, we learn, is
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only secondarily about technology and new
products. Progress is crucially the improve-
ment of language and mind, and especially
the improvement in enlightening the popular
mind—to the point of “universal education.”
The greatest invention, then, is that of writ-
ing, or perhaps printing. Cheap books mean
general enlightenment and widespread equal-
ity. Printing came into the world to emancipate
“the great mass of men” from the belief that the
educated few are “superior beings” while they
themselves are “incapable of rising to equal-
ity.”38

As to economics proper, Lincoln calls for
a free labor economy, by which he means an
economy that gives a chance to all and al-
lows the industrious to improve their lot. He
praises equality of opportunity, both the equal-
ity and the opportunity for inequality, with
special attention to the equality. The begin-
ner works for someone else, then for himself,
then hires others. Yet Lincoln worries about
the power of capital and landed wealth. Poli-
tics must enter. He recommends a free labor
party and, elsewhere, unions, although he also
cautions unionists against class warfare.* In
this speech he dwells on the moral side, espe-
cially for the people at large. In a free econ-
omy, as in free politics, popular self-control
is crucial. He praises especially the virtue of
thoroughness: that is, of devotion to complete
and excellent work. Educated or not, a ma-
jority must work to live. Thoroughness breeds
pride in one’s work and therefore more de-
votion to it. Also, thoroughness enables even
the smallholder and small businessman to im-
prove his lot. And finally, it encourages edu-
cation. A person who perfects what he does
wants to learn, first about bettering his work,
and then often about more. Thoroughness in
work breeds enlargement of mind. So Lincoln
points us. He fosters moral seriousness and
intellectual development, while discouraging
the passion to acquire more and more. Here,
too, there is reform in the rebirth.

In short, our most contemplative Presi-
dent provides four remarkable meditations on
the class composition and citizen morals that
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make democracy work and that also ennoble it.
I’ve touched only the surface. These speeches
repay study.

The Morals of Equal Freedom

To complete this account of Lincoln’s revival
of patriotic devotion we must at least touch the
famous speeches: those dealing with the cri-
sis revolving about slavery. For Lincoln’s task
came to involve arevival of popular devotion to
his country’s distinctive purpose, securing the
equal rights of man. The fundamental danger
goes beyond our institutions to their animat-
ing spirit and becomes clear with the Kansas-
Nebraska Act of 1854. That law, spearheaded
by Senator Stephen Douglas, broke the old re-
striction on the spread of slavery laid down
by the Missouri Compromise of 1820-1821.
The old Compromise had restricted slavery in
the Kansas and Nebraska territories, a portion
carved from the Louisiana Purchase. The new
law allowed slavery in the formerly restricted
areas wherever voters approved. The right to be
free would be secondary to the right of demo-
cratic choice. Slavery, then, was on the rise.
It was not “in course of ultimate extinction,”
as Lincoln (and many others) had once sup-
posed. This was a threat to the liberal cause
worldwide, as Lincoln says in the Peoria Ad-
dress of 1854, and indeed to the “white man’s
charter of freedom” as well as the black man’s.
It amounted to a revolution and brought on
a crisis. Lincoln saw it as nothing less. The
Kansas-Nebraska Act brought him back to po-
litical speaking and organizing with a passion
and for his greatest acts of devotion.

The Peoria Address confronts the revo-
lutionaries. It is in some ways the peak of
Lincoln’s rhetoric. His key appeal is to the
majority: the new dispensation threatens the
white man’s equal place as well as the black
man’s rights. By moving to permit slavery
where it had been prohibited by a seminal
compromise for thirty-four years, the Kansas-
Nebraska Act challenged the primacy of
freedom in the whole. A union for liberty was
in danger of a new “basis.” “Near eighty years



LINCOLN AND THE REBIRTH OF LIBERAL DEMOCRACY

ago we began by declaring that all men are
created equal; but now from that beginning we
have run down to the other declaration, that for
SOME men to enslave OTHERS is a ‘sacred
right of self-government.”” The very existence
of a modern free society is at stake, including
the free-enterprise economy. For it is the prin-
ciple of equal rights that “clears the path for
all—gives hope to all—and, by consequence,
enterprise, and industry to all.”*

How then to revive the primacy of “our
ancient faith?” That great task, of course, in-
volved chiefly great deeds. It required a Re-
publican party, a political campaign, a new
Congress and President, the war, victory in
the war. But how to revive the old faith so that
the North, West, and middling South would
rouse itself as a union, vote Republican, draw
a line, fight, and win? Speech was needed to
rouse men to the deeds.

In the Peoria Address, Lincoln returns to
the country’s most sacred political text, the
Declaration of Independence. But this return,
too, is also reform. Lincoln dwells on the sa-
credness, not merely the rightness or the self-
evidence. The principle that all men are created
equal is “our ancient faith.” Here is another
facet of our political religion. Lincoln would
make the Declaration, like the Constitution, a
revered object, much as the Good Book pro-
claiming the Savior unites the Christian flock.
This helps explain the peculiar national im-
portance of the Gettysburg Address. It is a lib-
eral democratic Apostles’ Creed, if one may
decently say such a thing. It has fittingly ex-
alted prose (“Four score and seven years ago,”
not eighty-seven). Indeed, the Peoria Address
has perhaps the most gorgeous Lincolnian po-
etry. Turn from this new indifference as to the
wrong of slavery; be dedicated (Lincoln im-
plies) as the faithful are to Christ. “Our repub-
lican robe is soiled, and trailed with dust. Let
us turn and wash it white, in the spirit, if not
the blood, of the Revolution.”*!

In short, Lincoln returns to the Declara-
tion with his own touch. The proposition that
all men are created equal becomes an ideal to
which citizens are to dedicate themselves, not
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a self-evident or natural truth that can be pre-
sumed.*? The Declaration, Lincoln said later,
sets up a “standard maxim” to be “constantly
looked to, constantly labored for, and even
though never perfectly attained, constantly ap-
proximated.” It is for “all people of all colors
everywhere.”#

Reviving this faith was not the totality of
Lincoln’s comprehensive plans for preserving
the republic. This essay dwells on the more
usual means needed among people and their
leaders. Lincoln grasped the typical dangers
of lawlessness, misleading education, technol-
ogy in excess, consumerism, and unequal eco-
nomic power. But his great and urgent task
arose with the fundamental challenge, a chal-
lenge implying the superior rights of mas-
tery, aristocracy, and states’ rights, and even of
plain democracy, with its erroneous liberties.
He defended intransigently our elective repub-
lic, the power of its representative government,
and especially its noble cause. The defense of
the proposition that all men are created equal
was the cornerstone—not the only stone, but
the defining stone—in Lincoln’s effort to save
American liberal democracy.
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Lincoln and the Constitution: A
Unionist for the Sake of Liberty

LUCAS E. MOREL

Ever true to Liberty, the Union, and the Constitution—true to Liberty, not selfishly,
but upon principle-—not for special classes of men, but for all men; true to the Union
and the Constitution, as the best means to advance that liberty.

Abraham Lincoln to a Committee of German Republicans, June 30, 1858!

A perennial question regarding Lincoln’s
understanding of the federal Constitution is
whether preserving the American Union was
more important to him than promoting liberty
for all. Lincoln took up the question of lib-
erty when he addressed a sanitary fair (the
Women’s Central Association of Relief) in
Baltimore, Maryland, on April 18, 1864. He
said,

The world has never had a good def-

may mean for some men to do as
they please with other men, and the
product of other men’s labor. Here
are two, not only different, but in-
compatable [sic] things, called by the
same name—Iliberty. And it follows
that each of the things is, by the re-
spective parties, called by two differ-
ent and incompatable names—liberty
and tyranny.”

inition of the word liberty, and the
American people, just now, are much
in want of one. We all declare for lib-
erty; but in using the same word we
do not all mean the same thing. With
some the word liberty may mean for
each man to do as he pleases with
himself, and the product of his la-
bor; while with others the same word

So what does it mean to be for liberty? For
Southerners who rejected Lincoln as President
and attempted to form a government separate
from the American Union, liberty meant the
right of a slaveholder to deprive a black man of
his freedom simply on the basis of race. Lin-
coln reminded Americans that this policy of
whites doing just what they please with black
slaves, “being responsible to God alone,” bore
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Lincoln’s nemesis, lllinois Senator Stephen A. Dou-
glas (pictured), proposed an alternative doctrine,
called “popular sovereignty,” which made consent
the prime directive and would simply “let the people
decide” on the question of slavery in the territories.

a “strong resemblance to the old argument for
the ‘Divine right of Kings.”” “Freedom for
me at the expense of thee” does not sound like
the proper application of the Declaration of
Independence, but this was how slaveholders
translated the fundamental charter of Ameri-
can liberty. This definition could only be found
in what Lincoln called at Baltimore “the wolf’s
dictionary.” Needless to say, Lincoln rejected
this definition of liberty.

But he also rejected the definition of lib-
erty offered by many abolitionists. Folks like
William Lloyd Garrison, publisher of the pre-
mier abolitionist newspaper in America, The
Liberator, defined liberty as the equal posses-
sion of all human beings, regardless of race.*
So far, Lincoln would agree. However, Lincoln
found their definition untenable as a practical
matter because Garrison and his ilk dismissed
the federal Constitution because it represented
a union with slaveholders and therefore an
unconscionable compromise with God’s en-
dowing all men with the same rights. In ad-
dition, so long as the national government

JOURNAL OF SUPREME COURT HISTORY

could be enlisted in the protection of slavery—
through the notorious Fugitive Slave Law
of 1850, for example—it was not a govern-
ment morally binding on any decent American
citizen.

Garrison’s rhetoric also created difficul-
ties for civic discussion and resolution re-
garding the future of slavery and freedom in
America. In 1832, Garrison called the U.S.
Constitution “the most bloody and heaven-
daring arrangement ever made by men” and
“an unblushing and monstrous coalition to do
evil that good might come.” In 1838, he helped
establish the New England Non-Resistance
Society, which proclaimed, “We cannot ac-
knowledge allegiance to any human govern-
ment.” In 1845, he said the United States “was
conceived in sin, and brought forth in inig-
uity.” In his most infamous formulation, Gar-
rison called the Constitution a “covenant with
death” and an “agreement with hell,” and con-
cluded that it was “a mighty obstacle in the way
of universal freedom and equality.” Clearly,
Garrison was no constitutionalist! Beholden
only to his conscience, he gave short shrift to
the consent of the governed that makes gov-
ernment legitimate, and, in America’s case,
brought the Union—the Unifed States—into
existence. This was a non-starter for Lincoln,
as it championed one principle of the Decla-
ration of Independence, equality, while giving
short shrift to that other key principle of the
Declaration, consent.

Lincoln’s nemesis, Illinois Senator
Stephen A. Douglas, proposed an alternative
to the immediatist abolition folks: his doctrine
of “popular sovereignty” made consent the
prime directive and eclipsed liberty as the
summum bonum of American politics. It
applied to what became the Nebraska and
Kansas territories in 1854 and would simply
“let the people decide” on the question of
slavery in those territories. Congressional
noninterference would be the rule, allowing
only the settlers of the territories to decide
the fate of slavery there. What could be more
American than letting majority rule determine
the outcome?
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But where Garrison sought equality for all
at the expense of government by the consent of
the governed, Douglas enshrined majority rule
at the expense of human equality. Douglas’s
professed indifference regarding the future of
slavery in the federal territories—a position
Lincoln referred to as the “don’t care” policy
because it taught Americans not to care about
slavery as long as it was black slavery—would
actually result in the spread of slavery and its
eventual legality in every state of the Union.
As Lincoln noted in his speech on the 1857
Dred Scott opinion of Chief Justice Roger B.
Taney:

This declared indifference, but as
I must think, covert real zeal for
the spread of slavery, I can not but
hate. I hate it because of the mon-
strous injustice of slavery itself. I
hate it because it deprives our re-
publican example of its just influ-
ence in the world—enables the en-
emies of free institutions, with plau-
sibility, to taunt us as hypocrites—
causes the real friends of freedom to
doubt our sincerity, and especially be-
cause it forces so many really good
men amongst ourselves into an open
war with the very fundamental prin-
ciples of civil liberty—criticising the
Declaration of Independence, and in-
sisting that there is no right principle
of action but self-interest.5

Applying popular sovereignty to the slavery
question taught Americans that as long as folks
voted on the issue, majority rule could deter-
mine whether slavery was right or wrong.
Lincoln wanted both human equality and
government by consent of the governed. He
believed justice required both, and so he was
devoted to the principles of the Declaration
of Independence as well as the practice of
self-government as manifested in the Con-
stitution and the rule of law. Replying to a
committee of German Republicans, Lincoln
wrote: “Ever true to Liberty, the Union, and

215

the Constitution—true to Liberty, not selfishly,
but upon principle—not for special classes of
men, but for all men; true to the Union and
the Constitution, as the best means to advance
that liberty.”” He exhorted the committee to
be true to three things: liberty, union, and the
Constitution. First on the list is liberty. Lincoln
explained that the way to be true to liberty is
to do so “not selfishly, but upon principle,”
which means universally: to wit, “not for spe-
cial classes of men, but for all men.” This
was his restatement of the human-equality
principle of the Declaration of Independence,
what he once called “that immortal emblem of
Humanity.”

Turning to union and the Constitution,
Lincoln said that true devotion to these things
is intimately tied to liberty, for they are “the
best means to advance that liberty.” For Lin-
coln, one demonstrates his commitment to lib-
erty by upholding the American Union and
federal Constitution as the best practicable
means of promoting liberty. Because the lib-
erties each person possesses by nature are not
self-enforcing, the mechanism by which these
liberties are to be protected becomes especially
important. In other words, to speak of liberty
as a priority without also explaining how one
believed liberty ought to be secured in practice
was to engage in mere moral grandstanding.

At a Republican banquet in Chicago after
the fall election of 1856, a reporter noted the
connection Lincoln made between liberty as
an end and union as its means: “He maintained
that the Liberty for which we contended could
best be obtained by a firm, a steady adherence
to the Union. As Webster said, ‘Not Union
without liberty, nor liberty without Union; but
Union and liberty, now and forever, one and in-
separable.’”® Note the extremes Webster seeks
to avoid: Union without liberty is a union of
American states indifferent to the spread of
black slavery, while liberty without Union is a
call to free American slaves without concern
for the rule of law and the Constitution—the
principal political mechanisms that secure lib-
erty in a civil society. Lincoln makes clear that
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union and liberty in America needed to be “one
and inseparable” in order for self-government
to survive.

After the Civil War, the former vice pres-
ident of the Confederate States of America,
Alexander H. Stephens, denigrated Lincoln’s
devotion to union: “I do not think he intended
to overthrow the Institutions of the country.
I do not think he understood them or the ten-
dencies of his acts upon them. The Union, with
him, in sentiment rose to the sublimity of a reli-
gious mysticism, while his ideas of its structure
and formation, in logic, rested upon nothing
but the subtleties of a sophism!”!° Did Lincoln
have only an emotional attachment to union, as
Stephens suggests, with no principled under-
standing of what it was or how it operated, or
did he explain what he believed the American
Union consisted of, how it operated, and what
its ends were? Lincoln wanted citizens to fa-
vor, not just any union of the American states,
but a particular kind of union: one he believed
was established by the American Founders, but
that in the mid-nineteenth century appeared to
be losing its hold on the public mind.

Lincoln’s reverence for the American
Union reflected his awareness of the fragility
of self-government. This explains his willing-
ness to support the Constitution, despite its
protections for slavery as it then existed, for
the good it already achieved and was yet ca-
pable of achieving. The peace of the union,
vital to the rights that the American experi-
ment in free government aimed to secure, was
something Lincoln never took for granted. In
fact, as he pointed out at length in his 1838
speech on “the perpetuation of our political
institutions,” the public peace was no simple
matter to achieve. It was the product of the
orderly processes of law and courts, and con-
ducive to the justice that is the hallmark of
self-government. But it also required the or-
derly processes of thought in public discourse.

Lincoln believed that the true enemy of
American self-government was internal, not
external, to the regime: namely, a condition of
political laxity whereby the people were cor-
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rupted by their own freedom, unmindful of the
true ground of their rights, and unaware of
the threat posed by mob violence that sought
justice but subverted the rule of law in the pro-
cess. That threat was a “towering genius” who
would exploit the instability and discord of the
community in the pursuit of glory either “at the
expense of emancipating slaves, or enslaving
freemen.”!!

Much is made of Lincoln’s focus on pre-
serving the Union as the aim of his presiden-
tial administration. Why not pursue something
nobler, like emancipating slaves? Lincoln be-
lieved that the executive department’s primary
responsibility was to enforce the laws. As he
put it at his first inauguration, “I shall take
care, as the Constitution itself expressly en-
joins upon me, that the laws of the Union be
faithfully executed in all the States.”!? Almost
eight months into the Civil War, in his first
State of the Union address, Lincoln discussed
the main objective of the war—as far as the
federal government was concerned:

In considering the policy to be
adopted for suppressing the insurrec-
tion, I have been anxious and care-
ful that the inevitable conflict for this
purpose shall not degenerate into a vi-
olent and remorseless revolutionary
struggle. 1 have, therefore, in every
case, thought it proper to keep the
integrity of the Union prominent as
the primary object of the contest on
our part, leaving all questions which
are not of vital military importance
to the more deliberate action of the
legislature.!?

The following year, in a famous letter respond-
ingto New York Tribune editor Horace Greeley,
Lincoln described his purpose in a statement
still debated to this day:

My paramount object in this struggle
is to save the Union, and is not ei-
ther to save or to destroy slavery. If
I could save the Union without free-
ing any slave I would do it, and if I
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could save it by freeing all the slaves,
I would do it; and if I could save it
by freeing some and leaving others
alone I would also do that.!

But again, why is “the Union” so impor-
tant to Lincoln that he would make emanci-
pation a secondary priority in the war effort?
For Lincoln, not any union, but a union of
a certain character, is essential. One hears so
much about Lincoln’s devotion to the Union
that one should not overlook what union signi-
fied for Lincoln: a national, common devotion
to certain principles of self-government that
Lincoln believed “gave promise that in due
time the weight would be lifted from the shoul-
ders of all men.”"> In preserving the Ameri-
can Union, Lincoln believed he was defend-
ing self-government, which was the key to
securing individual liberty. As Lincoln put it
in his Peoria Address of 1854: “Let us re-
adopt the Declaration of Independence, and
with it, the practices, and policy, which har-
monize with it....If we do this, we shall not
only have saved the Union; but we shall have
so saved it, as to make, and to keep it, for-
ever worthy of the saving.”'® He believed that
rejecting the universal principles of American
self-government, especially “the sentiment of
liberty in the country,” would lead people “to
transform this government into a government
of some other form.”!” Only by restoring lib-
erty as the end served by the Constitution
would the American Union be worth saving.
Two years later, he would argue that “we have
an interest in the maintenance of the principles
of the Government, and without this interest,
it is worth nothing . . . I think we have an ever
growing interest in maintaining the free insti-
tutions of our country.”!8

As the nation grew increasingly divided
over the future of slavery, Lincoln repeatedly
cited the Declaration of Independence to re-
mind Americans of the goal to which their fed-
eral union and governmental structures should
be devoted. To lose sight of the goal of “Lib-
erty to all” was to subvert American self-
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government. It would turn republican govern-
ment into a form of majority rule that allowed
mere numerical might to determine which in-
dividuals would receive the protection of their
rights. If this were to happen, Lincoln once re-
marked, he would “prefer emigrating to some
country where they make no pretence of loving
liberty—to Russia, for instance, where despo-
tism can be taken pure, and without the base
alloy of hypocracy.”!?

This particular union, therefore, required
a particular constitution: namely, one devoted
to liberty. Lincoln understood this liberty to be
the birthright of all men and women, the equal
entitlement of every human being, regardless
of race. For Lincoln, “[t]he Union, the Con-
stitution, and the freedom of mankind” were
always inextricably linked.?® Again, the Con-
stitution and the American Union do not exist
for their own sake, but to secure liberty. As the
Declaration of Independence states, “That to
secure these rights, governments are instituted
among men, deriving their just powers from
the consent of the governed.” One could say
that the Constitution channels the consent of
the governed, and if it is a prudently designed
constitution, it directs that consent toward pro-
tecting the natural rights of all.

What Lincoln called “the sheet anchor of
American republicanism”—the consent of the
governed—found its political expression in the
rule of law and the Constitution.?! In contrast
with vigilante justice or mob rule, laws and
courts operate to secure the public’s pursuit
of justice in an orderly, deliberative fashion.
What some interpret as Lincoln’s “inaction”
toward slavery is simply Lincoln’s profound
awareness that any good he tried to achieve po-
litically must derive from the powers of office
vested in him by the American people, whom
he called “my rightful masters.”?? Lincoln ex-
plained this in his now famous 1864 letter to
Albert Hodges: “I am naturally anti-slavery. If
slavery is not wrong, nothing is wrong. I can
not remember when I did not so think, and
feel. And yet I have never understood that the
Presidency conferred upon me an unrestricted
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right to act officially upon this judgment and
feeling.”?* He could not exercise power or au-
thority that was not first delegated to him by
the American people.

Now, the constraint of consent sets the
context for any progress in securing the rights
ofindividuals in a free society. True statesman-
ship in a self-governing society displays a clear
grasp of this just and necessary connection be-
tween republican means and ends. Simply put,
political prudence in a government “of the peo-
ple, by the people, for the people?* recognizes
that to achieve justice, moral posturing is not
enough; one has a duty to persuade one’s fel-
low citizens, which involves an appeal to both
their heart as well as their head. Persuasion,
not platitudes, is the democratic order of the
day. And Lincoln thought the best way to per-
suade people to pursue justice in the political
arena was to show them how it was in their
best interest to do so. This meant he had to
inform their opinions while he accommodated
their prejudices.?’

What form did this persuasion take for
Lincoln? It took a constitutional form. Simply
stated, a “constitutionalist” is someone who
understands the Constitution as a limiting del-
egation of political power, as well as an as-
piring instrument of liberty. In fact, without
the principled aspirations of the Constitution,
there would be no limitations on government’s
authority. To focus on the Constitution as a lim-
iting document, important as that is, without
due attention to the Constitution as an aspir-
ing document, is to forget that the Constitu-
tion is a means to an end and not an end in
itself. That said, Lincoln thought the Constitu-
tion deserved to be revered as the best means
of securing civil and religious liberty.

As early as 1838, at the Young Men’s
Lyceum of Springfield, Lincoln addressed a
problem the United States faced as its Revolu-
tionary War veterans passed this earth, leaving
no living memory to help perpetuate the grand
American experiment in self-government. Lin-
coln saw this as a major weakening of the
republic, and he believed that only a “politi-
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cal religion” of reverence for the laws and the
Constitution could prevent mob rule from giv-
ing rise to a “towering genius” who sought to
gratify his thirst for fame “at the expense of
emancipating slaves, or enslaving freemen.”
Lincoln proclaimed:

Let reverence for the laws, be
breathed by every American mother,
to the lisping babe, that prattles on
her lap—let it be taught in schools,
in seminaries, and in colleges;—let
it be written in Primmers, spelling
books, and in Almanacs;—let it be
preached from the pulpit, proclaimed
in legislative halls, and enforced in
courts of justice. And, in short, let it
become the political religion of the
nation; and let the old and the young,
the rich and the poor, the grave and
the gay, of all sexes and tongues, and
colors and conditions, sacrifice un-
ceasingly upon its altars.?

This political religion needed a political
preacher; by alerting his audience to the danger
that lurks in vigilante justice, Lincoln fulfilled
the role.

This early concern about lawlessness in a
self-governing regime turned out to be quite
prescient, as Lincoln would have to deal with
the most extensive lawlessness in the nation’s
history almost a quarter-century later when he
became President of a divided country. In his
First Inaugural Address, we find one of sev-
eral proof texts for establishing Lincoln’s bona
fides as a constitutionalist. After equating se-
cession with anarchy, a lawless social condi-
tion, Lincoln presents the only truly American
alternative:

A majority, held in restraint by consti-
tutional checks and limitations, and
always changing easily with deliber-
ate changes of popular opinions and
sentiments is the only true sovereign
of a free people. Whoever rejects it,
does, of necessity, fly to anarchy or
to despotism.?’
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A month before the 1864 presidential elec-
tion, Lincoln said of the citizenry: “Their will,
constitutionally expressed, is the ultimate law
for all.”?® Note the phrase “constitutionally
expressed.” For Lincoln, a written constitu-
tion, with suitable “checks and limitations,”
enables the people to secure their individual
rights and pursue the common good in a delib-
erate, thoughtful manner—what the Federalist
Papers called “the cool and deliberate sense of
the community.”?’

Lincoln’s constitutionalism reminded cit-
izens that the Constitution, laws, and courts
should be used by the people to secure the
rights of all and not just the self-interest of
the majority. To forget this is to undermine the
basis of the majority’s right to rule. This leads
to tyrannical abuses of power and hence the
subversion of constitutional self-government.
In particular, just as Lincoln limited his pres-
idential authority to his powers and role stip-
ulated in the Constitution, American citizens
should limit their political objectives to those
consistent with the ideals of the American re-
public. Lincoln located these in the Decla-
ration of Independence, what he called “the
father of all moral principle” in the Ameri-
can people.>® Contrary to Douglas’s popular
sovereignty, which turned majority rule into
crude majoritarianism by divorcing it from
the natural equality of human beings, Lincoln
taught the nation to resist the temptation to be-
come tyrants themselves: he exhorted them to
resist using their freedom to enslave, or per-
mit the enslavement of, others. In a note to
himself, Lincoln wrote, “As I would not be a
slave, so T would not be a master.”*! In a pub-
lic letter, this became, “he who would be no
slave, must consent to have no slave. Those
who deny freedom to others, deserve it not
for themselves; and, under a just God, can not
long retain it.”3? In the heat of the Kansas-
Nebraska crisis, Lincoln summed up every-
one’s justifiable fear of unaccountable power
when he said that “no man is good enough
to govern another man, without that other’s
consent.”>
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On December 30, 1860, President-elect
Lincoln received a letter from his former Whig
friend Stephens, who had spoken against se-
cession (to no avail) in his home state of Geor-
gia and would nevertheless be elected vice
president of the Confederate States of Amer-
ica. He asked Lincoln to “do what you can to
save our common country,” and quoted from
Proverbs 25:11: “A word fitly spoken by you
now would be like ‘apples of gold in pictures
of silver.””* A student of the Bible in his
own right, Lincoln reflected on Stephens’ bib-
lical reference and, in a note to himself, used
the “apples of gold” reference to clarify the
connection between America’s constitutional
union and the principle of “Liberty to all.”

This note offers a telling description of the
principle of equality that informed Lincoln’s
political philosophy. Lincoln wrote that “the
principle of ‘Liberty to all,”” expressed in the
self-evident truth of the Declaration of Inde-
pendence that “all men are created equal,” was
“the primary cause of our great prosperity.” He
thought that the American colonists could have
declared independence from England without
that principle, “but without it, we could not, I
think, have secured our free government, and
consequent prosperity.” Lincoln distinguished
“independence” from “our free government(]
and consequent prosperity” to point out that
mere separation from Great Britain would not
have prospered the American people unless
they had established their new government on
the principle of liberty. Without freedom as the
goal, “our fathers” would not have fought for
“a mere change of masters.”*® What Lincoln
called “a philosophical cause” was the very
heart of American self-government.

Alluding to Proverbs 25:11 (“A word fitly
spoken is like apples of gold in pictures of
silver”) himself, Lincoln added: “The asser-
tion of that principle, at that time, was the
word, ‘fitly spoken’ which has proved an ‘ap-
ple of gold’ to us. The Union, and the Consti-
tution, are the picture of silver, subsequently
framed around it. The picture was made, not
to conceal, or destroy the apple; but to adorn,
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and preserve it. The picture was made for the
apple—not the apple for the picture.” Lin-
coln’s repeated emphases of words and phrases
in his note on constitutional union and lib-
erty, especially in reference to Proverbs 25:11,
shows that he believed the word fitly spoken
had already been uttered—in the Declaration
of Independence, a document Stephens re-
jected in his infamous “Corner Stone Speech”
of March 21, 1861.37 All Lincoln could do was
to point the nation back to it as a way of mov-
ing forward so that “neither picture, or apple
shall ever be blurred, or bruised or broken.”

Lincoln’s illustration suggests how means
could be mistaken for ends in themselves.
“Pictures” or settings made of silver could be
mistaken as the main object of beauty, thereby
obscuring the real object to be noticed—the
apples of gold. Similarly, without human lib-
erty as the aim of the Constitution and Union,
the republican forms of government could be-
come instruments of oppression, as when one
group of people (for example, whites) uses its
numerical might to deprive another group of
people (for example, blacks) of their natural
rights.

To the extent Americans began think-
ing that slavery could be made compatible
with liberty—for example, by making slaves
of some men according to race—Lincoln be-
lieved the ground of liberty was eroding. In
his first State of the Union address, he warned
“against this approach of returning despo-
tism.”3® He said that he always hated slavery,
but that he kept “quiet about it” in the knowl-
edge that “the great mass of the nation ...
rested in the belief that slavery was in course
of ultimate extinction.” Back in his Peo-
ria Address of 1854, he cleverly equated the
Founders’ approach to the peculiar institution
with its eventual demise: “Let us turn slavery
from its claims of ‘moral right,” back upon
its existing legal rights, and its arguments of
‘necessity.” Let us return it to the position our
fathers gave it; and there let it rest in peace.”*®
With the send-off “rest in peace,” Lincoln em-
ployed the proverbial tombstone epitaph to
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suggest the restoration of the Founders’ inten-
tion that slavery be eliminated gradually, so as
not to disturb the civil peace that would be nec-
essary for self-government to take hold in the
nascent American republic. But the pun “rest
in peace,” requiescat in pace, makes clear that
Lincoln joins the Founders in expecting the
American people to put slavery in its grave
as soon as practicable. Alas, the peace of the
nation was disturbed by the notion of the com-
patibility of freedom and slavery, as long as it
was the enslavement of the African and what
Douglas called “other inferior races.”*!

Lincoln once wrote that the passage of
the Kansas-Nebraska Act in 1854 “aroused
him as he had never been before.”*? This act
repealed the 1820 Missouri Compromise by
treating slavery, not as an evil to be tolerated
where it already existed, but as a good for those
who would seek its use in the territory hitherto
held by the federal government as free. Lincoln
called American slavery “a state of oppression
and tyranny unequalled in the world.”*? Con-
trast this with Stephen Douglas, whom Lincoln
said had “no very vivid impression that the ne-
gro is a human” and therefore viewed slavery,
in Lincoln’s words, as “an exceedingly little
thing” and “something having no moral ques-
tion in it.”

Lincoln’s public statements and policy
proposals indicate that his concern for the sur-
vival of self-government meant that the key
priority in the 1850s was preventing slav-
ery’s spread into the federal territories. This
required that he remind white Americans in
free states such as Illinois that their rights de-
rived, not from their race or ethnicity, but from
their humanity, a nature they shared with the
black man on American soil. If he could not
get whites in the North to acknowledge the
natural rights of blacks, it was pointless even
to raise the question of equal civil and politi-
cal rights with that same prejudiced citizenry.
Put differently, we know how much Lincoln
was devoted to liberty by the seriousness with
which he took the greatest threat to liberty:
namely, the spread of slavery into the federal
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Lincoln had to remind white Americans in free states that their rights derived not from their race or ethnicity,
but from their humanity, a nature they shared with the black man on American soil. If he could not get whites
in the North to acknowledge the natural rights of blacks, it was pointless even to raise the question of equal

civil and political rights.

territories. He feared the American Union was
becoming a nation he did not recognize: “On
the question of liberty, as a principle, we are
not what we have been.”* During the 1856
presidential campaign, he stated the issue di-
rectly: “This government is sought to be put
on a new track. Slavery is to be made a ruling
element in our government.”*

Lincoln argued that during the founding
era, ownership of black slaves was viewed by
white citizens as a necessary evil. However, by
the 1850s, slavery was increasingly defended
in the South as good for both the master and
the slave, and a state institution that could not
be interfered with by the federal government.
This view of the Constitution meant that “the
Blessings of Liberty” promised in its preamble

would apply only to white Americans. Lincoln
believed the Constitution was being reinter-
preted to establish a race-based, federal sys-
tem of government that would eventually ex-
tend slavery into every territory and state of
the American Union. This “blurred” the mean-
ing of the Constitution, as it became a tool of
despotism rather than liberation.

By 1860, Lincoln would exhort the nation
to “have faith that right makes might, and in
that faith, let us, to the end, dare to do our duty
as we understand it.”*® He believed that mat-
ters of right and wrong were not the mere prod-
uct of majority vote but derived from moral
standards that transcended nations and reached
across time. Lincoln believed the Ameri-
can Founders declared their independence by
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appealing to these standards of right, and that
the nation now faced a crisis that could best be
resolved by a return to the Founders’ approach
to the issue.

So why did Lincoln want to save a con-
stitutional union that permitted the enslave-
ment of men on the basis of race and hence
violated “the original idea” of equality that
formed its basis? He replied, “We had slavery
among us, we could not get our Constitution
unless we permitted them to remain in slavery,
we could not secure the good we did secure if
we grasped for more, and having by necessity
submitted to that much, it does not destroy
the principle that is the charter of our liber-
ties.”#” He added, “If we cannot give freedom
to every creature, let us do nothing that will
impose slavery upon any other creature.” Lin-
coln pointed out that this holds true only if
the people rest in the conviction that slavery
is in the course of ultimate extinction. With
the “don’t care” rhetoric of an incumbent U.S.
Senator gaining credence, the American peo-
ple began to think they could continue to “se-
cure” the good of self-government while main-
taining slavery in their midst. The security of
self-government required, therefore, not only
the right political institutions, but also the right
political convictions for their long-term pres-
ervation.

But this required a certain understanding
of the American regime, a devotion to the
equal rights of humanity. Keep sight of this,
and Americans would be able, in the words of
Lincoln, to “rise up to the height of a genera-
tion of men worthy of a free Government.”*3
In Lincoln’s devotion to both “the cause of the
union and the liberties of the country,” one
finds a statesmanship of the highest order and
an abiding invitation to rise to the challenge of
American self-government. Lincoln’s legacy
is his repeated appeals to “the better angels of
our nature” in his political rhetoric. He was
concerned that the lesser angels of American
politics and society—the democratic demons,
if you will—would sabotage the nation’s ex-
periment in self-government.
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Abraham Lincoln loved union because of
what it could accomplish on behalf of liberty.
And when he saw it being corrupted for the
sake of slavery, or disrupted to that same end,
he made it his political goal to defend the
United States with words and deeds that stand
as the greatest political legacy of any Ameri-
can President.
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The prevailing ideas entertained by him

[Thomas Jefferson] and most of the leading

statesmen at the time of the formation of the

old constitution, were that the enslavement of

the African was in violation of the laws of na-

ture; that it was wrong in principle, socially,

morally, and politically. It was an evil they

knew not well how to deal with, but the gen-

eral opinion of the men of that day was that,

somehow or other in the order of Providence,

the institution would be evanescent and pass

away. This idea, though not incorporated in

the constitution, was the prevailing idea at that

time. The constitution, it is true, secured ev-

ery essential guarantee to the institution while

it should last, and hence no argument can be

justly urged against the constitutional guaran-

tees thus secured, because of the common sen-

timent of the day. Those ideas, however, were

fundamentally wrong. They rested upon the

assumption of the equality of races. This was

an error. It was a sandy foundation, and the
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government built upon it fell when the “storm
came and the wind blew.”

Our new government is founded upon ex-
actly the opposite idea; its foundations are laid,
its corner-stone rests upon the great truth, that
the negro is not equal to the white man; that
slavery—subordination to the superior race—
is his natural and normal condition.

This, our new government, is the first, in
the history of the world, based upon this great
physical, philosophical, and moral truth. ...

With us, all of the white race, however high
or low, rich or poor, are equal in the eye of the
law. Not so with the negro. Subordination is his
place. He, by nature, or by the curse against
Canaan, is fitted for that condition which he
occupies in our system . . . [B]y experience we
know that it is best, not only for the superior,
but for the inferior race, that it should be so. It
is, indeed, in conformity with the ordinance of
the Creator. It is not for us to inquire into the
wisdom of his ordinances, or to question them.
For his own purposes, he has made one race to
differ from another, as he has made “one star
to differ from another star in glory.”
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Lincoln and Chief Justice Taney

JAMES F. SIMON*

Abraham Lincoln and Chief Justice Roger B. Taney may have met only twice—in 1849,
when Lincoln made an oral argument before the Supreme Court, and in 1861, when Chief
Justice Taney administered the presidential oath of office to Lincoln. The two men’s roles in
American history are inextricably bound nonetheless, as I will attempt to demonstrate in this

essay.

The first meeting of Lincoln and Taney
probably took place when Lincoln made his
only argument before the Supreme Court of
the United States in March 1849. It occurred
shortly before he had completed his single—
and, to Lincoln, very disappointing—term as a
member of the U.S. House of Representatives.
At that time, he felt that he had made no signif-
icant mark in his two-year congressional term
and was resigned to returning to Springfield
to resume his full-time law practice.!

In his Supreme Court argument, Lincoln
represented the estate of an Illinois resident,
Matthew Broadwell, who in 1819 had sold a
parcel of land in Ohio to a man named William
Lewis. The problem, Lewis later discovered,
was that Broadwell did not own the land.
After the rightful owner ejected Lewis from
his land in 1825, Lewis sued Broadwell for
damages.?

In his Supreme Court argument, Lincoln
did not dispute that Broadwell had sold Lewis

land that he did not own. He argued only that
by the time Lewis sued, the statute of limi-
tations had run, so Lewis could not lawfully
collect from Broadwell’s estate. It came down
to a legal question of statutory interpretation.
Lincoln lost the case, and Chief Justice Taney
wrote the majority opinion rejecting his argu-
ment.> It was the first time that Lincoln and
Chief Justice Taney disagreed in a dispute be-
fore the Supreme Court, but it would not be
the last.

When Lincoln presented his argument in
the Lewis case, the Justices of the Supreme
Court did not sit in the current magnificent
courtroom— or any other. In fact, they listened
to Lincoln’s argument in a room in the base-
ment of the Capitol building. One member of
the Court, Justice John Catron of Tennessee,
later blamed the dark, dank basement quarters
for the bad health of many of the Justices.*

We have no physical description of
Lincoln when he argued the Lewis case
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Lincoln argued one case before the Supreme Court, Lewis v. Lewis, in 1849, a mundane land-sale dispute

that received little attention. Lincoln was admitted to the Supreme Court Bar on March 7 on the motion of
Washington attorney Alexander H. Lawrence, who argued the case that day. As co-counsel, Lincoln made the
concluding remarks the following day in what is now the refurbished Old Senate Chamber.

before Chief Justice Taney and his Brethren.
But thanks to photographs and contemporary
accounts, we know that Lincoln was very
tall—about 6'4”"—and thin and spoke in a
high, slightly shrill voice. His success as a
trial lawyer was by then well established. He
spoke plainly and effectively to both juries and
judges.®

In his Supreme Court brief, Lincoln ap-
pealed to what he termed “the dictate of com-
mon sense,” which, he added, “seems to be
the perfection of reason.” In urging the Court
to adopt his statutory interpretation, Lincoln
asked the Justices to draw their conclusions, in
his words, “without any metaphysical or hair
splitting distinctions.”®

When Taney heard Lincoln’s oral argu-
ment, the Chief Justice was seventy-two years
old, thirty-two years older than Lincoln. Like

Lincoln, Taney was tall and thin. But unlike
the Illinois lawyer, Taney never possessed Lin-
coln’s physical vigor. Since Taney had been a
young lawyer in Maryland, he regularly com-
plained that the stress of his work threat-
ened his health. His complaints were con-
stant, and so was his success as a trial lawyer
and as the state’s attorney general. Later, he
served President Andrew Jackson as U.S. At-
torney General and Secretary of the Treasury
and shared Jackson’s aversion to vested cor-
porate interests. Taney, like President Jack-
son, was an avowed Democrat (capital D) and
populist. It was no surprise, then, that Jack-
son nominated Taney in 1836 to become the
nation’s fifth Chief Justice, succeeding John
Marshall.”

Taney’s judicial appointment was greeted

with outrage and scorn by his and
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President Jackson’s detractors in the Whig
party. The New York American, a Whig pa-
per, complained that “[t]he pure ermine of the
Supreme Court is sullied by the appointment
of that political hack, Roger B. Taney.”® After
Daniel Webster, a leading Whig, had argued
his first case before the new Chief Justice, he
observed that “Taney is smooth and plausible,
but cunning and jesuitical, and as thorough go-
ing a party judge as ever got onto a bench of
justice.”

But by the time that Lincoln made his
only Supreme Court argument in 1849, Taney
had convinced the skeptics that he was an out-
standing leader of the Court. His colleagues, as
well as leaders of both major political parties,
Democratic and Whig, came to respect his in-
tellect, his quiet authority, and his well-crafted
judicial opinions.

In the Taney Court’s early decisions deal-
ing with the nation’s most divisive issue, slav-
ery, the Chief Justice maintained a cautious
position that state law, whether in the slave
states or free states, governed.! He refused
to write expansively about the constitutional
issue until his disastrous 1857 opinion in
Dred Scott v. Sandford,'! in which he declared
that African Americans had no constitutional
rights that white Americans were bound to
honor.

It is startling to realize that the author
of that opinion had been lauded only a few
years earlier for his high competence and fair-
ness, not only by pro-slavery Southerners but
also outspoken anti-slavery men in the North,
such as U.S. Senator William Seward of New
York, who would later serve as President Lin-
coln’s Secretary of State. Seward wrote Taney
in 1851 of “the high regard which, in common
with the whole American people, I entertain
for you as the head of the Judicial Depart-
ment.”?

okokoksk

Five years after Seward wrote that admir-
ing letter to Taney, the Supreme Court heard
oral arguments in the Dred Scott case. Three
questions were presented for resolution by the

227

Court. First, could Dred Scott, an African-
American slave who had been owned by an
army surgeon in the slave state of Missouri,
sue for his freedom in a federal court? Sec-
ond, had Scott become emancipated when he
had traveled with his master to the free state
of Illinois and later, to the northern part of
the Louisiana Purchase, which, under the Mis-
souri Compromise, was free? And finally, was
the Missouri Compromise of 1820, which pro-
hibited slavery in the northern section of the
Louisiana Purchase, constitutional?

A majority of the Justices first appeared
ready to decide the case on the narrow ground
that Dred Scott remained a slave under Mis-
souri law, affirming the Missouri supreme
court’s earlier decision, without reaching the
broader constitutional questions. This seemed
to be the uneasy compromise arrived at by a
majority of the Justices, despite the wishes of
individual members of the majority who pre-
ferred to decide all of the issues presented.
Justices from slave states, including Taney,
wanted to strike down the Missouri Com-
promise as unconstitutional because, they be-
lieved, Congress did not have the authority to
prohibit slavery in the territories. The two Jus-
tices in dissent, John McLean of Ohio and Ben-
jamin Curtis of Massachusetts, insisted that the
Missouri Compromise was constitutional and
that Dred Scott should have been declared a
free man.

The most cautious member of the Court
majority, Associate Justice Samuel Nelson of
New York, was assigned the Court opinion and
was expected to affirm the decision of the Mis-
souri supreme court that Dred Scott remained
a slave under Missouri law. Justice Nelson did
not intend to reach the broader and more con-
troversial issues posed by the case. But no
sooner had Justice Nelson begun writing his
opinion than the compromise unraveled, with
Nelson’s colleagues in the majority vowing to
write separate and more sweeping opinions.
Why this happened has never been fully doc-
umented. But we do know that on the mo-
tion of Justice James M. Wayne of Georgia,
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Lincoln made notes to prepare for his argument, outlining the applicable statutes and listing cases he thought
would support his argument. He wrote on both sides of the paper. Occasional prompts such as “Read” and
“Read x Comment” seem to indicate that Lincoln intended to refer to the notes during his presentation.

However, there is no known transcript of what he actually said.

the Court’s opinion was reassigned to Chief
Justice Taney, who then wrote his calamitous
opinion.'?

For two hours on March 6, 1857, Chief
Justice Taney read aloud his Dred Scott opin-

ion in a low, almost inaudible voice. His opin-
ion covered fifty-five pages in the official re-
port of Supreme Court decisions. In that opin-
ion, the Chief Justice emphatically rejected
all three arguments made by Dred Scott’s
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attorney.'* He said that Scott, as an African
American, could not be a U.S. citizen enti-
tled to sue in federal court. He also wrote that
Congress was not authorized under the Consti-
tution to prohibit slavery and that the Missouri
Compromise was therefore unconstitutional.

Y P G ot
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And finally, he concluded that Scott remained
a slave under Missouri law, as the Missouri
supreme court had decided.

In uncompromising terms, the Chief Jus-
tice declared that the Framers of the Decla-
ration of Independence and the Constitution
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intended that Dred Scott and every other
African American, slave or free black, were
forever destined to remain in a degraded sta-
tus in the United States and could never rise to
the level of national citizen.

It is beyond the scope of this essay to dis-
cuss in detail why I believe that Dred Scott was

the worst opinion Taney ever wrote. Suffice it
to say that the Chief Justice ignored significant
textual and historical evidence that supported
Dred Scott’s claims, as Justice Curtis skillfully
pointed out in his dissent.'’

Why did Taney destroy his widely ac-
claimed judicial reputation by writing his Dred
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Scott opinion? After all, until that opinion, he
was considered a worthy successor to the great
Chief Justice John Marshall.

One explanation was later offered by
Taney’s colleague, Justice Wayne. According
to Wayne, the Justices in the majority had,

R N

in his words, become “convinced that it was
practical for the Court to quiet all agitation
on the question of slavery in the Territories
by affirming that Congress had no constitu-
tional power to prohibit its introduction.”'®
In other words, Taney, Wayne, and other
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members of the Dred Scott majority believed
that they were performing a great public ser-
vice by resolving an important constitutional
issue that was dividing the nation. By deciding
that Congress could not prohibit slavery in the
territories, they thought that the issue would

simply disappear from the national political
debate.

The Court majority’s calculation was trag-
ically wrong. The Dred Scott decision widened
and deepened the gap between the slave
and free states. Taney’s opinion galvanized
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political opposition to slavery in the North,
not only among abolitionists, but also among
more moderate anti-slavery politicians such as
Abraham Lincoln of Illinois.

skokoskokok

After returning to Illinois in 1849, Lin-
coln had resumed his lucrative law practice
and seemed resigned to abandoning his po-
litical ambitions. He remained active in the
Whig party nonetheless and took positions on
the leading issues of the day, including slav-
ery. In the early 1850s, before the Court’s
Dred Scott decision, Lincoln’s views on slav-
ery were, ironically, not so different from those
of his future antagonist, Chief Justice Taney.
Both Lincoln and Taney opposed slavery. Lin-
coln could not remember a time that he did
not think slavery was wrong.'” As a young
attorney, Taney expressed a similar view in a
Frederick, Maryland courtroom in his defense
of an abolitionist preacher.'® And he acted on
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Only five days after oral argument, the Court
handed down its 6-1 decision. Lincoln lost,
with only Justice John McLean dissenting
from the majority opinion written by Chief
Justice Roger B. Taney. Despite being the
attorney of record in five other cases dock-
eted at the Court, Lincoln (pictured here
circa 1846) would never argue before the
Justices again.

his belief, freeing his own slaves. Both Lincoln
and Taney hoped that African Americans, free
blacks, and emancipated slaves would eventu-
ally be relocated to a self-governing colony in
Africa. Both were active in colonization so-
cieties in their respective states that worked
toward achieving that goal. Both also believed
that the Constitution protected the institution
of slavery in the Southern states and could only
be outlawed by the voters in those states.

The critical disagreement over slavery
between Lincoln and Taney centered on
Congress’s authority to prohibit the spread of
slavery, as provided by the Missouri Compro-
mise. Lincoln believed that Congress had the
authority to outlaw slavery in the territories.
Taney did not.

After the Supreme Court announced its
Dred Scott decision, Lincoln publicly attacked
the Taney opinion. In part, he was provoked
by a passionate defense of Taney’s Dred Scott
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Associate Justice Samuel Nelson was assigned the
Court opinion in Dred Scott and was expected to af-
firm the decision of the Missouri supreme court with-
out reaching the broader and more controversial is-
sues posed by the case.

opinion by Senator Stephen Douglas of Illi-
nois. By then, Douglas was considered a fa-
vorite to win the Democratic party’s nomina-
tion for President in 1860. And Lincoln, whose
political ambitions had been rekindled by the
intensifying debate over the future of slavery in
the United States, planned to challenge Dou-
glas for his Senate seat in 1858.

Lincoln sat attentively in the audience in
June 1857 when Douglas, in a major public
address in Springfield, applauded the Court’s
Dred Scott decision and accused critics of the
decision of being “enemies of the Constitu-
tion.” Attacks on the Court’s decision, Dou-
glas said, were tantamount to revolution. In
supporting the decision, Douglas proclaimed
that “negroes were regarded as an inferior race,
who, in all ages, and in every part of the globe
... had shown themselves incapable of self
government.”"”

In response to Douglas’s speech, Lincoln
challenged the Senator’s assertion that critics
of the Court’s decision were “enemies of the
Constitution.” Lincoln said that he spoke as a
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Chief Justice Taney's opinion in Dred Scott galva-
nized political opposition to slavery in the North, not
only among abolitionists, but also among more mod-
erate anti-slavery politicians such as Abraham Lin-
coln of lllinois.

lawyer and loyal U.S. citizen who challenged
a badly reasoned, morally flawed decision of
the Court that misread the intentions of the
Framers of the Declaration of Independence.
To Chief Justice Taney’s assertion in his Dred
Scott opinion that the Declaration of Indepen-
dence’s words “all men are created equal” were
limited to white men, Lincoln retorted: “I think
the authors of that notable instrument intended
to include all men.” The Framers considered
all men equal in “certain inalienable rights,
among which are life, liberty, and the pursuit
of happiness,” Lincoln contended. “This they
said,” he concluded, “and this they meant.”
Lincoln charged that the Court’s Dred Scott
decision guaranteed, in his words, “the spread
of the black man’s bondage,” further frustrat-
ing the Framers’ noble aspirations. “In those
days,” he said, “our Declaration of Indepen-
dence was held sacred by all, and thought
to include all; but now, to aid in making the
bondage of the negro universal and eternal, it
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The Prize Cases were argued for twelve days before the Taney Court in February 1863. Since Congress had
not declared war at the time that Lincoln ordered the blockade of Southern ports, shipowners contended that
there was no constitutional justification for seizing their property.

is assailed, and sneered at, and construed, and
hawked at, and torn, till, if the framers could
rise from their graves, they could not at all
recognize it.”?°
Fook koK

After his spirited attack on Senator Dou-
glas and the Court’s Dred Scott decision, Lin-
coln was nominated by the newly formed Re-
publican party to challenge Douglas for his
Senate seat in 1858. In accepting the nom-
ination, Lincoln delivered his “House Di-
vided” speech, predicting that the nation could
not endure “permanently half slave and half
free.”?! He also accused Chief Justice Taney—
together with Senator Douglas, former Pres-
ident Franklin Pierce, and President James
Buchanan—of being a member of a pro-
slavery national conspiracy. Lincoln’s point
was that all four men were perpetuating the
enormous moral wrong of slavery.

After the famous Lincoln-Douglas de-
bates, Lincoln lost the election to Douglas by
a narrow margin and was deeply disappointed.
He was satisfied nonetheless that in his opposi-
tion to slavery, he had championed a righteous
cause. But he wrote one friend, “I now sink out
of view, and shall be forgotten.”?? He was only
half right in his self-appraisal. He was justly
proud of his campaign against the spread of
slavery, but he woefully miscalculated his po-
litical future. Far from being buried in obscu-
rity, he would, just two years later, be elected
President of the United States.

sokokkok

On March 4™, 1861, Lincoln took the
presidential oath of office from Chief Jus-
tice Taney on a specially built platform at
the east portico of the Capitol. By then, seven
states had seceded from the Union and formed
the Confederate States of America. In his
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inaugural address, Lincoln insisted that the
Southern states had no constitutional right to
secede, because the Union was perpetual and
could not be broken up without the consent
of all the states. With the Chief Justice seated
nearby, he again attacked the Dred Scott de-
cision, suggesting that the Taney Court would
not have the final word on the issue of slavery.
The final decision, he said, would be made
by the American people. He ended his ad-
dress with a conciliatory appeal to the South-
ern states. “We are not enemies, but friends,”
he said. And he reminded all Americans, North
and South, that they shared “the mystic chords
of memory.” He looked forward to a future
Union when all would be touched “by the bet-
ter angels of our nature.”?*

The South’s response to the new Presi-
dent’s appeal came on April 12 at 4:30 a.m.
General Pierre G.T. Beauregard, commander
of the Confederate troops in Charleston, South
Carolina, ordered more than 4,000 rounds of
mortar and cannon shells to rain down on Fort
Sumter, one of the last federal military out-
posts in the lower South. The Civil War had
begun. Within a week, four more states had
joined the Confederacy.

At that time, the loyalty to the Union of
crucial border states, such as Maryland, was in
doubt. In fact, the struggle over Maryland led
to the most dramatic confrontation between an
American President and a Chief Justice of the
United States in our history.

sk ok ok

To understand the conflict between Pres-
ident Lincoln and Chief Justice Taney, it is
important to be aware of what today we might
term “facts on the ground.” In April 1861,
shortly after the firing on Fort Sumter, large
sections of Maryland supported the Confeder-
ate cause. In the state’s largest city, Baltimore,
the Confederate flag was proudly displayed
in front of many of the city’s buildings and
private homes. Baltimore’s mayor and police
chief openly supported the Confederacy.

Meanwhile, secessionists in northern
Maryland cut telegraph lines and destroyed
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railroad bridges between Washington, D.C.
and the Northern states. As a result, Presi-
dent Lincoln suspended the ancient writ of
habeas corpus for the critical area between
Philadelphia and the nation’s capital. The or-
der allowed military commanders to arrest sus-
pected secessionists and imprison them indef-
initely without an indictment, judicial hearing,
or trial. One. of the suspected secessionists ar-
rested by military troops in northern Maryland
was John Merryman, a wealthy landowner,
state legislator, and suspected secessionist cav-
alry officer. Merryman’s arrest and imprison-
ment in Baltimore’s Fort McHenry set into mo-
tion the events that led to the confrontation
between President Lincoln and Chief Justice
Taney.?*
koK

Merryman’s lawyer immediately drafted
a petition of habeas corpus demanding that
the prisoner be brought before a civilian court
to hear the specific charges against him. The
petition was delivered to Chief Justice Taney
on April 25", the same day that Merryman
was imprisoned. The next day Taney, act-
ing in his capacity as a circuit court judge,
signed the writ ordering General George Cad-
walader, commander of the military forces at
Fort McHenry, to appear before him with the
prisoner in the federal courtroom in Baltimore
on May 27,

On the appointed day, the Chief Justice
was escorted through the overflow crowd out-
side the courtroom to take his seat on the
bench. But neither General Cadwalader nor
Merryman appeared. Instead, Cadwalader sent
a military aide who told Taney that the gen-
eral’s absence was regrettable but unavoidable
given the pressing military business at Fort
McHenry. He then read aloud a statement from
the commander, informing the Chief Justice
that Merryman was charged with various acts
of treason and that his arrest was authorized
by the President of the United States, Abra-
ham Lincoln. Chief Justice Taney immediately
announced his decision. General Cadwalader
had acted in disobedience of the law, Taney
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said, and he ordered the general to appear be-
fore him the next day to show cause why he
should not be held in contempt of court.

The next day, Taney again waited in vain
for the general to appear. The Chief Justice
then read a written statement. John Merry-
man, he said, was illegally detained at Fort
McHenry. Taking direct aim at President Lin-
coln, Taney announced that “[t]he President,
under the Constitution and laws of the United
States, cannot suspend the privilege of the writ
of habeas corpus, nor authorize any military
officer to do so.”?

Later, in his full opinion, Taney gave his
reasons for his conclusion that Lincoln had
violated the terms of the Constitution. Taney
wrote that the Constitution provided for the
suspension of the writ of habeas corpus in
Article I, which dealt with the authority of
Congress, not the President. The President was
given powers as Commander-in-Chief under
Article II, Taney acknowledged, but those war
powers were severely limited by Congress and
the states and, in any case, did not include
the authority to suspend the writ of habeas
corpus. If military officers such as General
Cadwalader, under instruction from President
Lincoln, could deprive citizens of their civil
liberties “upon any pretext or under any cir-
cumstances,” Taney wrote, “the people of the
United States are no longer living under a
government of laws.” Under those intolera-
ble circumstances, he continued, every citi-
zen would “hold life, liberty and property at
the will and pleasure of the army officer in
whose military district he may happen to be
found.”26

Taney directed the clerk of the court to
send a copy of his opinion, under seal, to Pres-
ident Lincoln. “It will then remain for that high
officer, in fulfilment of his constitutional obli-
gation, to ‘take care that the law be faithfully
executed’ to determine what measure he will
take to cause the civil process of the United
States to be respected and enforced.”?’

For a month, Lincoln ignored Taney’s ju-
dicial order. Finally, on July 4%, 1861, in an ad-
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dress to Congress, Lincoln gave his answer. In
a pointed reference to the Chief Justice’s Mer-
ryman opinion, Lincoln said that “the attention
of the country has been called to the proposi-
tion that one who is sworn to ‘take care that the
laws be faithfully executed,” should not him-
self violate them.”?® But Lincoln insisted that
he had not violated the Constitution, contend-
ing that, under his Commander-in-Chief pow-
ers, the Constitution gave him the authority to
suspend the writ of habeas corpus. Whereas
Chief Justice Taney had concluded that the
power was indisputably Congress’s because it
was placed in Article I, which dealt with leg-
islative authority, Lincoln stressed that the text
of the Constitution was silent on which branch
could suspend the writ.

Lincoln called attention to the dire situa-
tion faced by the Union, a fact that was entirely
ignored in Taney’s opinion. He noted that a
third of the states were in open rebellion. “It
cannot be believed the framers of the instru-
ment intended that in every case, the danger
should run its course until Congress could be
called together,” he said. “[T]he very assem-
bling of Congress in such an emergency might
be prevented,” Lincoln continued, “as was in-
tended in this case, by the rebellion.” In such
an emergency, he asserted, the President must
have the authority to act.

Lincoln framed the constitutional ques-
tion raised by the Merryman case differently
from Taney: must a single law, the writ of
habeas corpus, be enforced at the cost of sacri-
ficing the government itself? His answer was
contained in another question. “[A]re all the
laws, but one, to go unexecuted,” he asked,
“and the government itself go to pieces, lest
that one be violated?” For Lincoln, preserva-
tion of the government must be the nation’s
highest priority.

sokskotok

Lincoln and Taney’s disagreement over
the President’s authority to suspend the writ of
habeas corpus was not the only constitutional
issue that divided the President and the Chief
Justice during the Civil War. In fact, before
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Taney wrote his Merryman opinion, President
Lincoln had already taken military action that
would lead to the major constitutional chal-
lenge of the Civil War before the Taney Court.
It focused on the President’s authority to block-
ade ports in the Southern states without a dec-
laration of war against the Confederacy.

When Lincoln announced the blockade of
Southern ports on April 19", 1861, he chose
his words carefully. His action was necessary,
he said, because the Union was threatened by
“a combination of persons engaged in insur-
rection.”?® The rebellion was initiated by in-
dividual citizens, he insisted, not the seceding
Southern states. The President’s denial of the
sovereignty of the seceding states was essential
to his overall war strategy. He wanted to keep
open the possibility that the seceding states
would soon return to their rightful place in the
Union. At the same time, Lincoln was signal-
ing to the European powers, especially Great
Britain, that the war was an internal rebellion,
not a conflict between two sovereign nations.
Lincoln’s description of the insurrection and
blockade made clear that his administration
would object to a foreign nation’s diplomatic
recognition of the Confederacy.

But the blockade posed legal problems for
Lincoln. A naval blockade was commonly un-
derstood to be a military act against a bel-
ligerent. By imposing the blockade, Lincoln
was implicitly acknowledging that the Union
was engaged in a civil war against the Con-
federate States of America. Under the Consti-
tution, however, only Congress could declare
war. At the time that Lincoln issued his orders
to blockade the Southern ports, Congress was
adjourned.

Within months of Lincoln’s action, the is-
sue of the constitutionality of the blockade—
and the war itself—was raised in federal courts
in Florida, Massachusetts, and New York. In
each case, a ship was captured and its cargo
confiscated by Union naval forces when the
vessel was either entering or leaving a South-
ern port. In all of the cases, the owners claimed
that their ships and cargoes had been illegally
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seized by the Union navy. Since Congress had
not declared war at the time of the blockade,
they argued, there was no constitutional justi-
fication for seizing their property.>

The law suits, known collectively as the
Prize Cases,>' were argued for twelve days
before the Taney Court in February 1863. The
stakes for the Lincoln administration were ex-
tremely high. If the Justices decided that the
Union had illegally seized the ships as prize,
the financially strapped government would be
liable for huge sums in restitution. Politically,
an adverse ruling would be profoundly embar-
rassing to the administration. Of even greater
consequence, such a ruling would undercut the
Union’s legal authority to put down the rebel-
lion.

The most formidable advocate for the
shipowners who challenged the legality of
the blockade was James Carlisle, a prominent
Washington lawyer.? Carlisle contended that
the case ultimately turned on Lincoln’s con-
stitutional argument that, as Commander-in-
Chief, he was authorized to take extraordinary
measures to preserve the Union, including
blockading Southern ports. The words of the
Constitution betrayed such a claim, Carlisle
argued. “It comes to a plea of necessity,”
but “[t]he Constitution knows no such word.”
Nowhere in the Constitution, Carlisle noted,
did the Framers give the President the author-
ity to declare war. That power was entrusted
to Congress alone. For the Court to give the
President the power to declare war when the
Constitution did not, Carlisle argued, would
“assert that the Constitution contemplated and
tacitly provided that the President should be
dictator, and all Constitutional government be
at an end.”

Carlisle’s argument was answered by
Richard Dana, Jr., the U.S. Attorney for Mas-
sachusetts, who was better known as the au-
thor of Two Years Before the Mast, a memoir
recounting his adventures at sea as a young
man. Defending Lincoln’s action, Dana asked:
“If a foreign power springs a war upon us
by sea and land during a recess of Congress,
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exercising all belligerent rights of capture,”
should the President not be authorized to re-
pel it? Dana’s answer, like Lincoln’s, was yes.
The purpose of a blockade, Dana argued, was
to coerce an enemy into submission. It was of
no consequence whether war had been offi-
cially declared or not. The blockade was jus-
tified by the actual state of hostilities between
combatants, not by the legislative will. And
there could be no doubt that the Union was
engaged in a war against the rebellious states.
He pointed out that only two months after Lin-
coln blockaded the Southern ports, Congress
had ratified his action. Without presidential
authority to act in an emergency, Dana said,
“there is no protection to the State.” Both
the President and Congress had endorsed the
blockade, he said. “This is conclusive on the
Courts.”
Aokokoksk

Lincoln’s Attorney General, Edward
Bates, described Dana’s argument as “lumi-
nous and exquisite.” But Dana’s most impor-
tant admirer was Justice Robert Grier of Penn-
sylvania. Grier was quoted by one court atten-
dant as saying, “Well, your little “Two Years
Before the Mast” has settled the question.”

On March 20" 1863, Grier announced the
Court’s decision in the Prize Cases for a nar-
row majority of five Justices who supported
the Lincoln administration’s position.>* Jus-
tice Grier was joined, critically, by three recent
Court appointees, all nominated by Lincoln.
The fifth member of the majority was Justice
Wayne, a strong nationalist who had chosen
to remain on the Court in Washington rather
than return to his home in Georgia. Chief Jus-
tice Taney joined three other members of the
Court in dissent.

In typically robust style, Justice Grier at-
tacked the contention of the shipowners that
Lincoln did not have the constitutional author-
ity to blockade the Southern ports before a con-
gressional declaration of war. “The President
was bound to meet [the insurrection] in the
shape it presented itself, without waiting for
Congress to baptize it with a name,” he wrote,
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“and no name given to it by him or them could
change the fact.” It was no less a war because
it was a rebellion against the lawful authority
of the United States. Under Grier’s interpre-
tation of the Constitution, Lincoln possessed
ample authority as Commander-in-Chief of the
armed forces to suppress the rebellion by what-
ever military means he deemed necessary.
sokskodok

Everything about wartime Washington in-
furiated Chief Justice Taney. Life in the na-
tion’s capital was “adulterated and corrupt,” he
wrote, and “truth and honesty is not the general
rule but the exception.”>* He complained that
his mail was being read and censored by gov-
ernment officials. He blamed Lincoln specif-
ically for curtailing his selection of newspa-
pers. “Although it may be difficult to say what
are the boundaries of the President’s power at
this day—or whether it has any boundaries,” he
wrote his son-in-law, “I am not willing to admit
that he has a right to prescribe what newspa-
pers I shall read—although I know from expe-
rience that he has the power to prescribe what
I shall not read.”¢

But newspaper censorship was the least of
the Chief Justice’s criticisms of the President’s
policies. Taney made frequent scathing refer-
ences to the paper currency that Congress had
authorized to help finance the war. As his per-
sonal bills mounted, he lamented that his salary
was paid “in the miserable trash which will
soon be utterly worthless.”>” He prepared for
the day that the government’s paper money, au-
thorized by the Legal Tender Act, would be de-
clared unconstitutional by the Supreme Court.
At home, he wrote a long memorandum of law
stating the reasons that he considered the con-
gressional statute unconstitutional. This opin-
ion was never published, since the issue did
not reach the Court for resolution during the
war.3®

Taney wrote another unofficial opinion,
entitled “Thoughts on the Conscription Law
of the Ulnited] States,” in which he charged
that the federal government’s draft statute,
which Lincoln vigorously defended, violated
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the rights of the states under the Tenth Amend-
ment. That opinion also remained unpublished,
because the issue was never argued before the
Supreme Court.>

sokokokok

Chief Justice Taney was hounded by his
critics in Congress even after his death in Oc-
tober 1864. Early in 1865, abolitionist Sena-
tor Charles Sumner of Massachusetts rose to
oppose a bill to appropriate funds for a bust
of Taney to be displayed in the courtroom of
the Supreme Court. “{I]f a man has done evil
during life,” Sumner intoned, “he must not be
complimented in marble.”*" The bill was de-
feated.

Sumner predicted that “an emancipated
country will fasten upon [Taney] the stigma
which he deserves.”*! And more than 150
years later, Taney’s judicial legacy is largely
defined by his Dred Scott opinion. But there
was another, admiring, view of Taney’s legacy
that was presented after his death by his former
colleague, Justice Curtis, who had written a
devastatingly persuasive dissent in Dred Scott.
Taney’s power of legal analysis, said Curtis,
exceeded that of any man he ever knew. Cur-
tis credited Taney and his predecessor, Chief
Justice Marshall, with bringing “stability, uni-
formity, and completeness to our national ju-
risprudence.”*?

Which portrait of Taney survives, Sum-
ner’s or Curtis’s? Both do, actually, though
Sumner’s has proved to be more enduring. Cer-
tainly Sumner, vitriol aside, accurately fore-
cast that Taney’s destructive Dred Scott opin-
ion would never be forgotten. But Justice Cur-
tis justifiably pointed to Taney’s broader judi-
cial record, which was characterized by a care-
ful, craftsmanlike approach to constitutional
problems. Taney abandoned that approach in
Dred Scott, and the Court’s decision cost the
nation and the Supreme Court dearly.

Had Taney died before he wrote his Dred
Scott opinion, he would undoubtedly have se-
cured a prominent place in our constitutional
history. But even his post—Dred Scott opin-
ions merit a respectful reading. His opinion
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in the Merryman case, for example, viewed in
the calmer atmosphere of a United States at
peace, has been endorsed by respected schol-
ars as well as later Supreme Court decisions.
No less an expert on the Court than Chief Jus-
tice Charles Evans Hughes recognized Taney’s
exceptional judicial talent. More than a half
century after Taney’s death, Hughes surveyed
Taney’s opinions in a wide range of fields, in-
cluding federal-state relations and civil liber-
ties, and concluded that he was “a great Chief
Justice.”*
sokook

If Abraham Lincoln had died before
Taney wrote his Dred Scott opinion, his place
in American history, like the Chief Justice’s,
would have been radically different. Without
Dred Scott, Lincoln might well have been re-
membered after his death as a good man, a
fine lawyer, and a frustrated politician. But he
was outraged by the Dred Scott decision and
the prospect of slavery spreading across the
United States. He challenged Senator Douglas
for his Senate seat in 1858 and very nearly
won, in large part because of his effective at-
tack on Dred Scott and what he termed the
pro-slavery conspiracy that included Douglas
and Chief Justice Taney. Even in defeat, Lin-
coln’s political star was ascendant, leading to
his election as President in 1860.

After the firing on Fort Sumter, Lincoln
prosecuted the war relentlessly, ignoring criti-
cism that his policies violated the Constitution.
In this regard, Chief Justice Taney was his un-
witting foil, challenging Lincoln’s assumption
of sweeping executive powers. But Lincoln
was not to be denied by Taney or anyone else in
his goal to preserve the Union and, ultimately,
to free African Americans from slavery. For
those achievements alone, he will always be
revered as one of our greatest Presidents.

Lincoln’s constitutional legacy is more
ambiguous. Like every other wartime Presi-
dent, he took measures to protect the nation’s
security at the expense of individual liberties.
But in judging Lincoln’s actions, unlike those
of other wartime Presidents, it is important to
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keep in mind that he had taken the presiden-
tial oath to see that the laws were “faithfully
executed” shortly before the Civil War created
the worst crisis in American history. Lincoln is
the only President to have blockaded domestic
ports and suspended the writ of habeas corpus.
But he is also the only President who faced a
rebellion that threatened the very existence of
the United States.

To be sure, Lincoln’s record on civil lib-
erties was vulnerable to scholarly criticism,
and that criticism has continued to this day. In
his defense, he consciously weighed the legit-
imate security needs of a nation under siege
against the individual liberties of its citizens.
That balancing impressed a recent member
of the Supreme Court, the Honorable San-
dra Day O’Connor. In a 2005 lecture, Justice
O’Connor said of Lincoln: “He appreciated
that the strength of the Union lay not only
in force of arms but in the liberties that were
guaranteed by the open, and sometimes heated,
exchange of ideas.”**

For Lincoln, the essential goal of the
Union in the Civil War was to repair the rup-
ture to the constitutional government estab-
lished by the Framers. He had anticipated that
monumental task when he told his friends at
Springfield’s Great Western Railroad depot on
a chilly morning in February 1861 that his
presidential challenge was greater than George
Washington’s. He had been elected to pre-
serve what he later described to be “the last
best hope™® for democratic government in the
world. When his body was returned to Spring-
field in May 1865, the entire nation knew that
he had met that challenge with courage and
wisdom to become the wartime President in-
dispensable to the future of the United States.
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Lincoln and Emancipation:
Constitutional Theory,
Practical Politics, and the
Basic Practice of Law

PAUL FINKELMAN

Abraham Lincoln is, by any measure, our greatest President. Whenever we are asked to
rank our Presidents, Lincoln comes out on top. This makes sense. His job, leading the nation
through four years of Civil War, was the hardest of any President and he accomplished it so
stunningly well: winning the War, preserving the Union, and ending slavery.

His reputation is mostly a function of the
challenges he faced and the success he had
in leading the nation. That he was a tower-
ing giant surrounded by six decades of Lil-
liputian Presidents is also a factor.! So too was
his incredible use of language. Lincoln’s Sec-
ond Inaugural is one of the greatest speeches
of nineteenth-century America; his Gettysburg
address helped resurrect the core values of the
Declaration of Independence while providing
a higher meaning than even nationalism for
the Civil War. Lincoln’s martyrdom made him
mysterious, tragic, and heroic.

Finally, of course, Lincoln’s place in his-
tory rests on his role as the Great Eman-
cipator.> With a stroke of his pen, Lincoln

brought liberty to about three million slaves.
The Emancipation Proclamation was essen-
tially a political document in the guise of a
war measure. But for Lincoln, the Proclama-
tion was also a constitutional document. It re-
flected his constitutional thought and under-
standing, filtered through the reality of the War
and political conditions. In March 1861, Lin-
coln declared—honestly and correctly—that
he had no constitutional power to touch slav-
ery where it existed. A year and a half later, in
September 1862, he declared—honestly and
correctly—that he did, in fact, have the con-
stitutional power to attack slavery in the Con-
federacy and order the emancipation of about
three million slaves.?
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Lincoln’s Proclamation did not, and could
not, end all slavery in the United States. To-
tal emancipation required military success and
the Thirteenth Amendment. Furthermore, Lin-
coln was hardly the only agent in the process.
Tens of thousands of slaves left their own-
ers during the War and ran to the protective
shield of the United States Army. From day
one of the War, slaves, former slaves, and free
blacks participated in the military effort as
guides, spies, civilian workers, and ultimately
uniformed soldiers. The more than 200,000
blacks who served the Union cause made sig-
nificant contributions to victory and liberty.
Moreover, as Ira Berlin has argued, simply
by showing up at military bases, slaves left
United States soldiers no choice but to of-
fer them shelter and protection. Berlin fur-
ther argues that slaves, by their very pres-
ence, helped shape military policy, and that
in turn helped shape civilian policy. Slaves
“did what they could to secure” freedom,
“throwing their full weight behind the Federal
cause, volunteering their services as teamsters,
stable hands, and boatmen; butchers, bakers,
and cooks; nurses, orderlies, and laundresses;
blacksmiths, coopers, and carpenters; and, by
the tens of thousands, as common laborers.”
Slaves cared for the wounded and helped bury
the dead, doubtless saying their own prayers to
speed the blue-clad liberators on to their final
destiny.

Similarly, Congress played a role in end-
ing bondage, with two confiscation acts, the
immediate end of slavery in the District of
Columbia through compensated emancipa-
tion, an act ending slavery in the Territo-
ries without any compensation, the repeal of
the federal Fugitive Slave Laws in 1864, and
other measures. Most importantly, in early
1865 Congress sent the states the Thirteenth
Amendment, which permanently ended slav-
ery everywhere in the United States. The
states played their proper role by ratifying the
Amendment in less than a year. Finally, of
course, the Army and Navy made emancipa-
tion possible. Without military victory, eman-
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cipation would have been impossible, or at
least incomplete.

But without a viable constitutional and po-
litical theory that allowed Congress, the Army,
and the President to free slaves, emancipa-
tion could not have happened. A number of
people helped shape these theories, including
Lincoln’s abolitionist Secretary of the Trea-
sury, Salmon P. Chase; one of his political
generals, Benjamin Butler; and the antislavery
Republicans in Congress, especially Thaddeus
Stevens, Charles Sumner, and Lyman Trum-
bull. In the end, however, the chief architect of
emancipation was the President.

Lincoln was a lifelong opponent of slavery.
During the Civil War, he famously declared
that he was “naturally antislavery” and could
“not remember when” he “did not so think, and
feel.” He believed that “if slavery is not wrong,
nothing is wrong.” His career bears this out.
With the exception of one lapse of judgment
when he represented a longtime client in a
fugitive-slave case, Lincoln never acted as an
attorney to defend the rights of slave own-
ers.® He lost this one fugitive-slave case, and
some scholars think he may even have repre-
sented his client less than zealously. More im-
portantly, in Bailey v. Cromwell (1841), Lin-
coln helped end the last vestiges of slavery
in Tllinois.” Throughout his political career,
Lincoln sought to hem in or constrict slav-
ery. In 1837, he was one of six members of
the Illinois legislature who opposed a proslav-
ery resolution that attacked abolitionists and
declared that slavery was “sacred to the slave-
holding States.” Lincoln then framed his own
resolution—supported by only one other mem-
ber of the Assembly—asserting that slavery
was “founded on both injustice and bad pol-
icy.” In this protest against the actions of a
majority in the legislature, Lincoln acknowl-
edged the traditional understanding that the
national government had “no power, under the
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constitution, to interfere with the institution
of slavery in the different States.” However,
Lincoln also asserted that Congress did have
“the power under the constitution, to abolish
slavery in the District of Columbia.”® In his
one term in Congress, Lincoln tried unsuccess-
fully to bring forward a bill that would have
led to the gradual abolition of slavery in the
District.

This, then, was Lincoln’s record on slavery
when he entered the White House. As alawyer,
he had almost always supported liberty. As a
candidate, he had famously opposed the spread
of slavery, and in his debates with Stephen
Douglas in 1858 had vigorously and forcefully
denounced the Dred Scott decision.” As a pub-
lic official, he had always supported limiting
slavery in any way that was constitutional and
never supported any resolution that sought to
justify the morality of the institution. As an
individual, he never missed an opportunity to
make clear that he was “naturally antislavery”
and that slavery is “wrong.”'? But, while “nat-
urally antislavery,” he was not a Garrisonian
abolitionist, willing to throw out the Consti-
tution and ignore its limitations in order to
achieve social justice.!!

A successful lawyer and lifelong student
of the U.S. Constitution, Lincoln began his
presidency with a strong sense of the lim-
itations that the Constitution placed on any
emancipation scheme. In his first inaugural,
he urged the seven seceding states to return to
the Union. Lincoln reminded the secessionists
that slavery was safe under the Constitution
and under his administration. He reiterated a
point made during the campaign: “I have no
purpose, directly or indirectly, to interfere with
the institution of slavery in the States where it
exists. I believe [ have no lawful right to do so,
and I have no inclination to do so.” He under-
scored this position by quoting the Republican
party platform:
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Resolved, That the maintenance invi-
olate of the rights of the States, and
especially the right of each State to
order and control its own domestic
institutions according to its own judg-
ment exclusively, is essential to that
balance of power on which the per-
fection and endurance of our political
fabric depend. . ..

He promised that during his administra-
tion, “all the protection which, consistently
with the Constitution and the laws, can be
given, will be cheerfully given to all the
States when lawfully demanded, for what-
ever cause—as cheerfully to one section as to
another.”'?

Lincoln’s position reflected an orthodox
and almost universally accepted interpretation
of the U.S. Constitution. Since 1787, virtu-
ally all mainstream constitutional theorists—
whether Southern or Northern, proslavery
or antislavery—had understood that national
government had no power to interfere with the
“domestic institutions” of the states. Thus, the
states—and not the national government—had
sole power to regulate, within their jurisdic-
tion, issues of personal status such as mar-
riage, divorce, child custody, inheritance, vot-
ing, and freedom, whether one was a slave or
a free person. The only exception to this gen-
eral rule was the Fugitive Slave Clause of the
Constitution, which prohibited the states from
emancipating runaway slaves from other juris-
dictions, and the Full Faith and Credit Clause,
which required the states to give legal recog-
nition to marriages, divorces, adoptions, and
other changes of social status that took place
in other states.

After the Constitutional Convention, Gen-
eral Charles Cotesworth Pinckney told the
South Carolina House of Representatives: “We
have a security that the general government can
never emancipate them, for no such author-
ity is granted and it is admitted, on all hands,
that the general government has no powers but
what are expressly granted by the Constitution,
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and that all rights not expressed were reserved
by the several states.”!* On the eve of his pres-
idency, Lincoln, like almost all constitutional
theorists, lawyers, and jurists, accepted Pinck-
ney’s understanding of the Constitution: that
it created a government of limited powers and
that any powers not explicitly given to the na-
tional government were retained by the states.
Antebellum constitutional jurisprudence had
strengthened this understanding and had also
expanded it to actually encroach on the powers
of Congress, limiting the reach of Congress to
regulate slavery even in areas where the Con-
stitution appeared to allow this to happen.'4
Except for a few constitutional outliers, such
as Lysander Spooner,'” no antebellum politi-
cians or legal scholars believed Congress had
the power to regulate slavery in the states. In
1860, a claim of federal power to end slavery in
the states was simply unthinkable for someone
like Lincoln, who took law and constitutional-
ism seriously.

In Dred Scott v. Sandford, Chief Justice
Roger B. Taney had asserted that Congress
could never ban slavery in the federal territo-
ries. Lincoln and most other Republicans re-
jected the legitimacy of that portion of the de-
cision on the grounds that once Taney found
Dred Scott had no standing to sue, the case
became moot, and everything Taney said af-
ter that was mere dicta.!® Republicans such
as Lincoln also rejected Taney’s conclusions
on substantive grounds. They argued that
Congress did indeed have the power to ban
slavery from the Territories. But even if Lin-
coln and his fellow Republicans were correct
on this issue—and Chief Justice Taney was
wrong—that did not affect emancipation in the
states. There was a huge difference between
banning slavery in new territories and taking
slave property from people in the states or even
in federal jurisdictions, such as Washington,
D.C., where slavery was legal. Thus, the ac-
cepted view was that the national government
could not end slavery in the states. The only
issue in dispute was whether the Republicans
were right and Congress could ban slavery in
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the Territories and the District of Columbia, or
whether Chief Justice Taney was correct and
Congress could not ban slavery in any federal
jurisdictions.

In addition to the constitutional limitation
on federal power, emancipation at the federal
level also raised significant issues surrounding
property rights—what modern legal scholars
call “takings.” The Fifth Amendment declares
that “No person. .. shall be deprived of life,
liberty, or property, without due process of law;
nor shall private property be taken for public
use without just compensation.” An emancipa-
tion proclamation might violate the due pro-
cess aspects of this Amendment; even if it did
not, it might violate the Takings Clause. Like
almost all lawyers at the time, Lincoln under-
stood that even if Congress had the power to
take slaves from U.S. citizens, it could only be
done through compensation, as required by the
Fifth Amendment.

As noted above, in his only term in
Congress, Lincoln had proposed a bill to end
slavery through gradual emancipation, a pro-
cess that would not constitute a taking because
no living slaves would be freed. Under grad-
ual abolition schemes, the children of all slave
women were born free but indentured to the
owners of their mothers until they reached the
age of majority. This compensated the masters
for raising these free-born children of slaves
while not actually taking any property from
the masters. Such legislation had been used to
end slavery in most of the Northern states in
the wake of the American Revolution.!”

Although Lincoln’s bill for gradual eman-
cipation in Washington never reached the floor
of Congress, it illustrates Lincoln’s under-
standing that slave property could not be taken
from masters without compensation. Indeed,
when Congress finally did end slavery in the
District of Columbia during the Civil War,
it did so through compensation, because that
was the only constitutionally permissible way
of immediately taking slave property in the
nation’s capital.'® By 1862, however, gradual
abolition was no longer realistic. No one in
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the government—and certainly not the slaves
in the Washington, D.C.—had any patience for
any emancipation that was gradual.

Thus, when Lincoln entered office he
fully understood that he had “no lawful right”
to “interfere with the institution of slavery in
the States where it exists.” Because he had no
“lawful right” to free slaves in the South, he
could honestly tell the seceding states he had
“no inclination to do so.” This statement in
his Inaugural Address could be interpreted to
mean that Lincoln had no personal interest in
ending or desire to end slavery. But Lincoln
chose his words carefully. His personal views
on slavery were clear: he hated slavery and had
always believed that slavery was wrong. But
his personal desires could not overcome con-
stitutional realities. Because he had no power
to touch slavery in the States, he could hon-
estly say he had no inclination to do so. Con-
sistent with his long-standing Whig ideology,
Lincoln rejected the idea of acting outside the
Constitution. Reflecting his sense of the po-
litically possible, Lincoln willingly reassured
the seceding states that he had no “inclina-
tion” to do what he could not constitutionally,
legally, or politically accomplish. When cir-
cumstances changed, so would Lincoln’s “in-
clination,” but in March 1861, Lincoln had
no reason to think that circumstances would
change.

This, then, was the constitutional frame-
work Lincoln understood as he entered the
White House. He personally hated slavery—
he was “naturally antislavery.”!® But he un-
derstood the constitutional limitations on his
actions.

Lincoln also knew, as all Americans did,
that slavery was the reason for secession and
the cause of the Civil War. Almost all the Con-
federate states made this clear when they se-
ceded. South Carolina, for example, explained
that it was leaving the Union because of the
“increasing hostility on the part of the non-
slaveholding States to the institution of slav-
ery.”?% South Carolina asserted the “right of
property in slaves was recognized” in the Con-
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stitution, but that “these ends for which this
Government was instituted have been defeated,
and the Government itself has been made de-
structive of them by the action of the non-
slaveholding States.”! The free states had
“denied the rights of property” in slaves, “de-
nounced as sinful the institution of slavery,”
and “permitted the open establishment among
them of societies, whose avowed object is to
disturb the peace and to eloign the property
of the citizens of other States.”?” The South
Carolinians also complained that the North-
ern states had “united in the election of a man
to the high office of President of the United
States, whose opinions and purposes are hos-
tile to slavery.”?* The other seceding states ex-
pressed similar views. Thus, because slavery
was clearly the cause of secession and the War,
it would seem that attacking slavery should
have been the first goal of the Lincoln admin-
istration. Root out the problem, destroy the
institution, and the Union could be restored.
However, such a simplistic response did not
comport with the reality of the crisis Lincoln
faced. As much as he hated slavery and would
have liked to destroy it—and as much as he
understood that the slaveholders of the South
were the cause of the crisis—Lincoln also un-
derstood that an assault on slavery required the
complete or partial fulfillment of four essen-
tial preconditions.

From the moment the Civil War began, Lin-
coln faced demands for emancipation. Abo-
litionists and antislavery Republicans wanted
Lincoln to make the conflict a war against
slavery. Northern free blacks were anxious to
serve in a war of liberation. From the be-
ginning of the War, slaves escaped to U.S.
Army lines, where they assumed—usually
correctly—that they would find freedom. But
the seriously committed opponents of slavery
in the North were relatively few in number, free
blacks in most of the North were politically
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Both Lincoln and Congress began to move towards emancipation only after a series of Union victories in early
1862. Lincoln then waited to announce emancipation until after a major victory that stopped Lee’s army
dead in its tracks—with huge casualties—at Antietam. Above is a staged portrait of the first reading of the
Emancipation Proclamation by Lincoln’s Cabinet in July 1862; below are some of the Confederate dead at
Antietam.
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disfranchised, and Southern slaves had no po-
litical influence in the first year of the War.
Most Northerners wanted a quick end to the
conflict and a restoration of the Union. Any at-
tempt at emancipation would prevent a speedy
restoration of the Union. Moreover, any na-
tional program for emancipation beyond the
Territories or the District of Columbia did not
fit into any generally recognized interpretation
of the Constitution.

Early attempts at emancipation, such as
General John C. Frémont’s precipitous and
near-disastrous proclamation freeing slaves in
Missouri, illustrate the complexity of the issue
and the delicate nature of achieving black free-
dom. Many abolitionists (and some modern-
day critics of Lincoln) have bristled at the idea
that achieving freedom could be delicate.?*
From their perspective, slavery was immoral,
wrong, and the cause of the War. Thus, eman-
cipation would be a great humanitarian act that
would strike at the heart of traitorous Confed-
erates. Without any regard to constitutional-
ism, the early proponents of emancipation sim-
ply argued that it was justified by secession.
President Lincoln, however, could not accept
such facile and simplistic arguments. For Lin-
coln, emancipation required the convergence
of four preconditions involving legal and con-
stitutional theory, popular support on the home
front, securing the loyal slave states, and mil-
itary success. Without these preconditions be-
ing met, emancipation was both meaningless
and impossible.

First, Lincoln needed a constitutional or
legal framework for taking slaves—the private
property of masters—and for freeing those
slaves. Mere hostility to the United States by
slave owners was not a sufficient reason for
taking their property. Creating a constitutional
framework for emancipation was complicated
by the different statuses of the slave states.
Four of the slave states—Maryland, Delaware,
Kentucky, and Missouri—had not joined the
Confederacy. Their citizens still enjoyed all of
the protections of the United States Constitu-
tion. Since neither Congress nor the President
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had any power to interfere with the local in-
stitutions of the states, Lincoln had no consti-
tutional power to end slavery in those states.
Thus, Frémont’s proclamation raised signifi-
cant constitutional issues, because Missouri
was part of the Union and its citizens were
fully protected by the Constitution. The gov-
ernment (including the army) could not take
property—even slave property—from loyal
citizens (which all citizens of Missouri pre-
sumptively were) without due process and just
compensation. Lincoln did believe Congress
could end slavery in the District of Columbia,
the Indian Territory, and other federal terri-
tories such as Utah and Nebraska. However,
emancipation in those places presumably re-
quired compensation, since the Fifth Amend-
ment prohibited the taking private property
without due process of law and just compensa-
tion. This provision of the Constitution would
also hold true for ending slavery in the loyal
slave states, if Lincoln somehow found a con-
stitutionally acceptable method of ending slav-
ery in these states.

The status of slaves in the putative Con-
federate nation was much less clear. Lincoln
believed that secession was unconstitutional
and that the Confederacy could not legally
exist. If this was true, then presumably the
citizens of the Confederacy were still pro-
tected by the Constitution. However, as com-
batants and enemies of the United States, Con-
federates were surely not protected by the
Constitution while making war against the
United States. Personal property used against
the United States—a weapon, a wagon, or a
horse—could, of course, be confiscated. Pre-
sumably, slaves used to aid the Confederate
cause—as teamsters, laborers, or even cooks
in military camps—might also be seized.

Thus, at the beginning of the War, there
was no clear legal theory on which emancipa-
tion might proceed, because it was not clear if
all the people in the Confederacy were enemies
making war on the United States. Lincoln be-
lieved that the Supreme Court, still dominated
by Chief Justice Taney and his proslavery
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allies, would overturn any emancipation
scheme that was not constitutionally ironclad.
At the beginning of the War, every one of
the six Justices on the Supreme Court was a
proslavery Democrat.? Five of the Justices, in-
cluding Chief Justice Taney, had been part of
the majority in Dred Scott and had held that the
Fifth Amendment protected slave property in
the Territories. The sixth, Nathan Clifford, was
a classic “doughface”™—a Northern man with
Southern principles—who could be expected
to support slavery and oppose emancipation.
In fact, Taney—a “seething secessionist”—
drafted an opinion striking down emancipa-
tion, just in case he had the opportunity to
use it.?8 Lincoln reasonably assumed the Court
would strike down any emancipation act that
was not constitutionally impregnable.

Second, even if Lincoln could develop
a coherent legal and constitutional theory to
justify emancipation, he still needed to have
political and popular support to move against
slavery. Most Northerners disliked slavery, but
this did not mean they were prepared for a long
bloody crusade against slavery. When the War
began, even Republicans who had been bat-
tling slavery all their adult lives, such as Chase
and William H. Seward, did not think there was
sufficient public support to attack slavery. Lin-
coln, who was already on his way to becoming
a master politician, needed to create the right
political climate to make emancipation an ac-
ceptable wartime goal. The War began as one
to save the Union, a goal that commanded sup-
port among almost all Northerners. Lincoln
could not afford to jeopardize that support by
moving too quickly to end slavery, even though
he deeply hated it.

Third, Lincoln needed to secure the four
loyal slave states before he could move against
slavery. This required a combination of politi-
cal and military success. The demographic and
geographic issues were crucial. There were
more than two and a half million whites liv-
ing in these states. If Missouri and Kentucky
seceded, they would become the second and
third largest states in the Confederacy. More
importantly, in terms of the crucial white pop-
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ulation that would provide troops for the Con-
federacy, they would be the largest and third
largest states in the Confederacy. If the border
slave states left the United States, they would
also provide three of the four largest cities
in the Confederacy—Baltimore, St. Louis,
and Louisville—dwarfing all other Confeder-
ate cities except New Orleans.?’ Strategically
and geographically, they were even more im-
portant. If Maryland joined the Confederacy,
the nation’s capital would be completely sur-
rounded by the enemy. If Missouri seceded,
there would be a Confederate army on the up-
per Mississippi poised to threaten Lincoln’s
home state of Illinois and able to penetrate
into Iowa and Minnesota.

Kentucky was the most crucial of the
states. A Confederate army on the south-
ern bank of the Ohio River would inter-
rupt east-west commerce and troop move-
ments; threaten the vast agricultural heartland
of Ohio, Indiana, and Illinois; and endanger
key cities, including Cincinnati, Chicago, In-
dianapolis, and Pittsburgh. With more than
200,000 slaves in the state, Kentucky was vul-
nerable to Confederate entreaties. A precipi-
tous movement towards emancipation would
push the Bluegrass State into the hands of the
enemy, and that would probably lead to seces-
sion in Missouri as well. Early in the War, a
group of ministers urged Lincoln to free the
slaves, because God would be on his side. He
allegedly responded, “I hope to have God on
my side, but I must have Kentucky.”?® Early
emancipation would almost certainly have cost
him that crucial state, and possibly the War.

This leads to the fourth precondition for
emancipation: the actual possibility of a mili-
tary victory. Lincoln could only move to end
slavery if he could win the War; if he attacked
slavery and did not win the War, then he ac-
complished nothing. Lincoln’s reply to a group
of ministers illustrates this point. In Septem-
ber 1862, Lincoln had already decided to move
against slavery, but was waiting for the right
moment—a substantial military victory. He
could not tell the ministers of his plans and
instead told them that emancipation was



LINCOLN AND EMANCIPATION

useless without a military victory. He said
an emancipation proclamation without a vic-
tory would be “like the Pope’s bull against
the comet.” He asked how he “could free the
slaves” when he could not “enforce the Con-
stitution in the rebel States.”?

This analysis turns modern critiques of
Lincoln on their head. Critics of Lincoln ar-
gue that he eventually moved towards eman-
cipation for military and diplomatic reasons,
because he needed black troops to repopulate
his army and to prevent Britain and France
from giving diplomatic recognition to the
Confederacy. Emancipation is explained as a
desperate act to save the Union, reflecting the
idea behind the title of Lerone Bennett’s book
that Lincoln was “forced into glory” by cir-
cumstances.’® But the chronology of eman-
cipation and all of Lincoln’s statements lead-
ing up to emancipation do not support this
analysis. Both Lincoln and Congress began to
move towards emancipation only after a se-
ries of Union victories in early 1862. Lincoln
then waited to announce emancipation until
after a major victory that stopped Lee’s army
dead in its tracks—with huge casualties—at
Antietam. Early emancipation would probably
have thrown Kentucky and Missouri into the
Confederacy and perhaps doomed the Union
cause.

While emancipation may be properly seen
as one of the elements of victory, it must also
be seen as an outcome of the ultimate vic-
tory. Victory would probably have been pos-
sible without emancipation, although it might
have been more difficult and perhaps taken
longer.3! Victory could also have been ac-
complished without black troops, although
they surely made a huge difference in the
last years of the War, but a general eman-
cipation was not a precondition to enlisting
blacks. But, while victory was possible with-
out emancipation, emancipation was clearly
impossible without victory. Conditions looked
bright after Antietam, when the preliminary
proclamation was announced, and Lincoln as-
sumed they would look just as bright in 100

251

days, when he planned to sign the Eman-
cipation Proclamation on January 1, 1863.
Thus, rather than being forced into glory when
he announced the preliminary Emancipation
Proclamation, Lincoln understood that moral
glory—emancipation—could only be possible
through military glory.

v

In the spring of 1861, none of the four precon-
ditions for emancipation existed. A year later,
the situation had dramatically changed. As al-
ready noted, in July 1861, Congress passed
the First Confiscation Act; in the spring and
summer of 1862 it ended slavery in the Dis-
trict of Columbia and the Territories, and later
in the summer it passed the second Confis-
cation Act. This signaled to Lincoln that he
had strong political support for ending slav-
ery. Similarly, military victories in early 1862
secured the loyal slave states and gave Lincoln
good reason to believe that he would eventually
win the War. Thus, three of the preconditions
for emancipation were in place by the end of
the summer of 1862. By this time, as I will
discuss below, Lincoln had developed a con-
stitutional theory that allowed for emancipa-
tion. Before seeing how that theory developed,
it is important to look briefly at the military
developments.

The change began in November 1861,
when Admiral Samuel DuPont seized most of
the sea islands off of South Carolina. This was
the beginning of the shrinking of the Confed-
eracy and of “one of the brightest periods of
the War for the North.”3? In early February,
General Ulysses S. Grant’s stunning triumphs
at Forts Henry and Donelson not only secured
Kentucky, but also allowed the United States
to move into Tennessee. By the end of the
month, the United States Army was sitting in
Nashville, Tennessee, the first Southern state
capital to fall. Instead of Kentucky possibly
going into the Confederacy, it was more likely
that Tennessee would be returned to the United
States. Similarly, in Arkansas, the Union
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victory at Pea Ridge in early March secured
Missouri and eliminated any chance of that
state seceding. In the next five months, the
United States Navy sealed off or captured ev-
ery Southern Atlantic port except Charleston,
South Carolina, and Wilmington, North Car-
olina. By May, the navy controlled the en-
tire Mississippi River except for Vicksburg;
United States soldiers had marched into a sec-
ond Confederate state capital, Baton Rouge,
the Confederacy’s biggest city, New Orleans,
as well as Natchez and many smaller river
towns in Mississippi, Louisiana, and Arkansas.
Hard fighting and much bloodshed would still
happen in Tennessee, and horrible guerilla
warfare would take place in Missouri, but by
the spring of 1862, the likelihood of United
States military victory seemed high.

Meanwhile, Lincoin pondered how to de-
velop a constitutional theory of emancipation.
However, demands for emancipation would
not wait until the circumstances allowed for it.
In the first half-year of the War, Lincoln faced
three different models for attacking slavery.
Two of these models satisfied the first three
preconditions: there was a legal/constitutional
basis for these two modes; they would not un-
dermine Northern support for the War; and
they would not chase Kentucky and Missouri
out of the Union. The third one, Frémont’s
proclamation freeing slaves in Missouri, failed
all of these tests, and Lincoln wisely overruled
it.

Almost immediately after the War started,
slaves began to abandon their masters and flee
to the safety and protection of the United States
Army. In exercising this self-emancipation,
these fleeing slaves created the need for a clear
government policy well before anyone in the
administration was ready to develop such a
policy. This set the stage for the clever lawyer-
ing that uitimately created a constitutional ba-
sis for emancipation. In his second inaugu-
ral, Lincoln would assert that in 1861, “[a]ll
knew” that slavery “was somehow the cause
of the War.” However, when the War began,
the administration could not attack slavery as
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the cause of the War because of the lack of
preconditions necessary to do so. Most im-
portantly, Lincoln still hoped to reunite the
Union without a war, and when the War clearly
came, he needed to keep the loyal slave states
in the Union. These priorities and the absence
of a constitutional theory for Emancipation led
Lincoln to defer any consideration of ending
slavery.

The slaves, however, were under no such
constraints. They knew, even more than their
masters or the blue-clad enemies of their mas-
ters, that this war was about slavery—about
them and their future. While Lincoln bided
his time, waiting for the moment to strike out
against slavery, hundreds and then thousands
of slaves struck out for freedom on their own.

From almost the beginning of the War,
slaves streamed into U.S. Army camps and
forts. The army was not a social welfare
agency and was institutionally unprepared to
feed, clothe, or house masses of refugees. Ini-
tially, the army returned slaves to masters who
came after them. This situation undermined
the morale of United States troops, who fully
understood that they were returning valuable
property to their enemies who would use that
property to make war on them. Slaves grew
the food that fed the Confederate Army, cared
for the horses the Confederates rode into bat-
tle, and labored in the workshops and factories
that produced the metals and weapons neces-
sary to fight the War.3* As Frederick Douglass
noted, “The very stomach of this Rebellion is
the negro in the form of a slave.” Douglass
urged the government to “arrest that hoe in
the hands of the Negro” and “smite the rebel-
lion in the very seat of its life.”3* Returning
slaves to Confederate masters was hardly dif-
ferent from returning guns or horses to them.
Initially, however, some army officers did just
that.

Circumstances began to change on May
23, 1861, when three slaves owned by Confed-
erate Colonel Charles K. Mallory escaped to
Fort Monroe, under the command of General
Benjamin F. Butler. A day later, Butler faced
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the surrealistic spectacle of Confederate Ma-
jor M. B. Carey, under a flag of truce, demand-
ing the return of the slaves under the Fugitive
Slave Law. Major Carey, identifying himself
as Mallory’s agent, argued that Butler had a
constitutional obligation to return the slaves.
Butler, a successful Massachusetts lawyer be-
fore the War, had devoted some thought to the
issue. He told Major Carey “that the fugitive
slave act did not affect a foreign country, which
Virginia claimed to be[,] and she must reckon
it one of the infelicities of her position that in
so far at least she was taken at her word.” But-
ler then offered to return the slaves to Colonel
Mallory if he would come to Fort Monroe and
“take the oath of allegiance to the Constitution
of the United States.”> Until Mallory took
such an oath, however, his slaves were contra-
bands of war and could not be returned.*®

That was the end of Mallory’s attempt
to recover his slaves, but it was the begin-
ning of a new policy for the United States.
In need of workers, Butler immediately em-
ployed the three fugitives, who had previously
been used by Mallory to build Confederate de-
fenses. Thus, taking slaves away from Mallory
and other Confederates served the dual pur-
pose of depriving the enemy of labor while
providing labor for the United States.

As slaves poured into military camps in
the summer of 1861, Butler’s new contraband
policy took hold gradually. During this period,
some officers returned slaves to all masters;
others only returned them to loyal masters in
Maryland, Kentucky, and Missouri. Some of-
fered sanctuary to all slaves who entered their
lines.

Clarity of sorts came on August 8, when
Secretary of War Simon Cameron informed
Butler of the President’s desire “that all exist-
ing rights in all the States be fully respected
and maintained” and that the War was “for
the Union and for the preservation of all con-
stitutional rights of States and the citizens of
the States in the Union.” Because of this, “no
question can arise as to fugitives from service
within the States and Territories in which the
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authority of the Union is fully acknowledged.”
This meant, of course, that military comman-
ders could not free fugitive slaves in Missouri,
Kentucky, Maryland, and Delaware. All of this
was consistent with Lincoln’s public position
at the beginning of the War. But Cameron
added an important new wrinkle, noting that
the President also understood that “in States
wholly or partially under insurrectionary con-
trol” the laws could not be enforced, and it
was “equally obvious that rights dependent on
the laws of the States within which military
operations are conducted must be necessarily
subordinated to the military exigencies created
by the insurrection if not wholly forfeited by
the treasonable conduct of the parties claiming
them.” Most importantly, “rights to services”
could “form no exception” to “this general
rule.”¥’

Lincoln had now quietly changed his ad-
ministration’s policy towards slavery in the
Confederacy. Under this policy, the military
would return fugitive slaves from the loyal
slave states—but not the Confederate states,
where, of course, most of the slaves were lo-
cated. The slaves of loyal masters who lived in
the Confederacy presented a “more difficult
question.” The solution was to have the army
employ the fugitives, but to keep a record of
such employment, so at some point loyal mas-
ters might be compensated for the use of their
slaves. Speaking for the President, Cameron
admonished Butler not to encourage slaves to
abscond or to interfere with the “servants of
peaceful citizens,” even in the Confederacy, or
in the voluntary return of fugitives to their mas-
ters “except in cases where the public safety”
would “seem to require” such interference.*®

By late August, Butler’s contraband pol-
icy had become the norm: the United States
Army could employ any slaves who ran to
its lines, provided they came from Confed-
erate states. This was not a general emanci-
pation policy, and indeed, the army was not
supposed to deliberately attempt to free slaves.
But the army would not return fugitive slaves
to masters in the Confederate states, even if the
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The Lincoln administration helped spur both emancipation and the war effort when it allowed the United
States Army to employ any slaves who ran to its lines, provided they came from Confederate states. More-
over, the army was not permitted to return fugitive slaves to masters in the Confederate states, even if the
masters claimed to be loyal to the United States. Pictured is “contraband” coming into a Union camp as a

consequence of the Emancipation Proclamation.

masters claimed to be loyal to the United
States. Shrewdly, the Lincoln administration
had become part of the process of ending slav-
ery while professing not to be doing so. To
abolitionists, the administration could point to
the growing thousands of “contrabands™ who
were being paid a salary and often wearing
the only clothing available, blue uniforms.>
By contrast, to conservatives and loyal masters
still living in the United States, the administra-
tion could point out that it was not interfering
with slavery in the states, only in those places
that claimed to be outside the United States
and were at war with the United States.

This emerging policy began with Butler’s
response to a Confederate colonel and was
soon adopted by the Department of War and
the President. It was not a direct attack on
slavery and it was not an emancipation policy
per se. But it did protect the freedom of thou-
sands of slaves who were developing their own
strategy of self-emancipation by running to

the United States Army. By the time Cameron
spelled out the policy to Butler, Congress had
endorsed it and pushed it further along with
the First Confiscation Act.

The First Confiscation Act, which
Congress passed on August 6, 1861, allowed
for the seizure of any slaves used for mili-
tary purposes by the Confederacy.*” This was
not a general emancipation act and was nar-
rowly written to allow the seizure of slaves
only in actual use by Confederate forces. The
law did not jeopardize the property of mas-
ters in the loyal slave states, even those sym-
pathetic to the Confederacy. Freeing slaves
under the Confiscation Act might have vio-
lated the Fifth Amendment if it was seen as
taking private property without due process.
But the law was carefully drawn as a mili-
tary measure. Surely the army could seize a
weapon in the hands of a captured Confeder-
ate soldier or take a horse from a captured
Confederate without a due-process hearing.
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Similarly, slaves working on fortifications or
being used in other military capacities might
also be taken.

The First Confiscation Act was ambigu-
ous and cumbersome and did not threaten
slavery as an institution. Under the law, only
those slaves being used specifically for mil-
itary purposes—relatively few in number—
could be freed. But the law did indicate a
political shift towards emancipation. It was
not decisive, because its emancipatory aspects
were limited, but it did show that Congress
was ready to support some kind of emanci-
pation. Neither Congress nor the American
people were ready to turn the military con-
flict into an all-out war against slavery. How-
ever, Congress—which presumably reflected
the ideology of its constituents—was ready to
allow the government to free some slaves in
the struggle against the Confederacy.

The First Confiscation Act and the contra-
band policy were major steps toward eventual
public support for emancipation. In the Con-
fiscation Act, Congress embraced the princi-
ple that the national government had the power
to free slaves as a military necessity. The log-
ical extension of this posture could be the to-
tal destruction of slavery in the Confederacy.
If Congress couid free some slaves through
the Confiscation Act, or the executive branch
could free some slaves through the contraband
policy, then the two branches might be able to
free all slaves if the military and social condi-
tions warranted such a result.

Just a few weeks after Lincoln signed the
Confiscation Act, Frémont issued his “Procla-
mation” declaring martial law in Missouri and
announced that all slaves owned by Confed-
erate activists in that state were free.! This
proclamation went well beyond the Confis-
cation Act. More importantly, it applied to a
state that was still in the Union. Lincoln im-
mediately and unambiguously urged Frémont
to withdraw his proclamation, pointing out
that it undermined efforts to keep Kentucky
in the Union: “I think there is great danger
that the closing paragraph, in relation to the
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confiscation of property, and the liberating
slaves of traitorous owners, will alarm our
Southern Union friends, and turn them against
us—perhaps ruin our rather fair prospect for
Kentucky.” Lincoln asked the general to “mod-
ify” his proclamation “on his own motion” to
confirm with the Confiscation Act. Aware of
the exaggerated egos of his generals, Lincoln
noted that “[t]his letter is written in a spirit of
caution and not of censure.”*?

While Lincoln waited for Frémont to
withdraw his proclamation, politicians, gen-
erals, and border-state unionists urged him
to directly countermand Frémont’s order. One
Kentucky Unionist told Lincoln, “There is not
a day to lose in disavowing emancipation or
Kentucky is gone over the mill dam.” 4> Lin-
coln agreed. He told Senator Orville Browning
that “to lose Kentucky is nearly . . . to lose the
whole game.”*

Lincoln hoped that Frémont—who had
been the Republican candidate for President
in 1856—would be politically savvy enough
to withdraw the order. However, hoping to
score points with the abolitionist wing of the
Republican party, embarrass Lincoln, and set
himself up to be the Republican candidate in
1864, Frémont refused to comply with the re-
quest of his Commander-in-Chief. Instead of
withdrawing his proclamation, he asked Lin-
coln to formally countermand it. In effect,
this would allow Frémont to later blame the
President for undermining emancipation. Lin-
coln “cheerfully” did so, ordering Frémont to
modify the proclamation. Still playing politics,
Frémont claimed he never received the order,
but only read about it in the newspapers, and
even after Lincoln issued it, Frémont contin-
ued to distribute his original order.** Frémont’s
stubbornness, lack of political sense, and mili-
tary incompetence led to his dismissal by Lin-
coln on November 2, 1861.% He would get
another command and fail there; by the end of
the War he would be marginalized and irrele-
vant.

Some scholars have asserted that Lin-
coln’s response to Frémont illustrates his
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insensitivity to black freedom. Here was a
perfect moment to strike a blow against slav-
ery and turn the War into a crusade against
slavery. However, unlike Frémont, Lincoln
understood that an unwinnable war would
not end slavery; it would only destroy the
Union and permanently secure slavery in the
new Confederate nation. Lincoln’s comments
to Frémont bear out his realistic assessment
that if Kentucky—and perhaps Missouri—
joined the Confederacy, the War might be
lost. Frémont’s proclamation jeopardized Ken-
tucky, and that led Lincoln to overturn it. The
fall of 1861 was simply not the time to begin an
attack on slavery, especially in the loyal slave
states.

Lincoln could have responded to Frémont
with a lecture on constitutional law. Free-
ing slaves as contrabands of war in the Con-
federacy was probably constitutional. Freeing
slaves within the United States—which in-
cluded Missouri—was not constitutional un-
less those slaves were actually being used as
part of an active resistance against the gov-
ernment. Because Missouri had not seceded,
Confederate sympathizers who were not in-
volved in direct combat were still protected
by the Constitution. But Frémont’s plan was
ambiguous about their status or the status of
their property. Moreover, because Frémont’s
plan would have summarily deprived U.S. ¢it-
izens living in the United States of their prop-
erty without due process, it clearly violated the
Fifth Amendment.

Some abolitionists within the Republi-
can party were deeply troubled by Lincoln’s
response to the Missouri Proclamation. Pri-
vately, Lincoln assured Senator Charles Sum-
ner that the difference between them on eman-
cipation was only a matter of time—a month
or six weeks. Sumner accepted this statement
and promised to “not say another word to you
about it till the longest time you name has
passed by.”#" In fact, the time would be more
like a year, but there is little reason to doubt
that Lincoln was moving toward some sort of
abolition plan.
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For Lincoln, timing was critical. He could
only attack slavery if he could win the War;
if he attacked slavery and did not win the
War, then he accomplished nothing. Critics of
Lincoln argue that he eventually moved to-
ward emancipation because he needed black
troops to win the War. But, the alternative
reading—starting with his correspondence
with Frémont—is that he could only move
against slavery after he had secured the border
states and made certain that victory was pos-
sible. Only then could he actually make eman-
cipation work. Rather than a desperate act to
save the war effort, emancipation became the
logical fruit of victory. Frémont’s proclama-
tion did not fit that bill; consequently, Lincoln
countermanded it.

vV

Lincoln clearly underestimated the time
needed before he could move against slavery.
The preconditions he needed for emancipa-
tion did not emerge in the month or six weeks
he had forecast to Sumner. As noted above,
it would be nearly a year before they were in
place. A call for emancipation had to be tied
to a realistic belief that the War could be won;
there was no point in telling slaves they were
free if the government could not enforce that
freedom.

But by the spring of 1862, Lincoln had a
reasonable chance of implementing an eman-
cipation policy for a substantial number of
slaves. Even if the War ended with some part
of the Confederacy intact, the President could
break the back of slavery in the Mississippi
Valley. Once free, these blacks could not be
easily re-enslaved.

Lincoln was also moving towards a legal
theory that would justify emancipation. The
theory was not complete, but it had been de-
veloping since Butler discovered the legal con-
cept of contrabands of war and brilliantly ap-
plied it to slaves. The First Confiscation Act
had supplemented it. In March 1862, Congress
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prohibited the military from returning fugi-
tive slaves, whether from enemy masters, loyal
masters in the Confederacy, or masters in the
border states. Under this prohibition, any offi-
cers returning fugitive slaves could be court-
martialed and, if convicted, dismissed from
military service.*® None of these laws or poli-
cies attacked slavery directly. Freeing contra-
bands required that the slaves take the initiative
of running to the army and that the army be in
close proximity to them. The Confiscation Act
only applied to slaves being used for military
purposes. Most slaves fit neither category. But
these policies showed that the national govern-
ment was now secure in its understanding that
it could implement an emancipation program.
These policies also indicated that Lincoln was
becoming comfortable with the idea that he
could attack slavery as Commander-in-Chief.
By the fall of 1862, Lincoln was convinced
that there were “no objections” to emancipa-
tion “on legal or constitutional grounds; for,
as commander-in-chief of the army and navy,
in time of war, I suppose I have the right to
take any measure which may best subdue the

enemy.” ¥

Vi

As Congress moved to end slavery in the Ter-
ritories and the District of Columbia, Lincoln
contemplated a much larger issue: ending slav-
ery in the Confederacy. Before Lincoln could
act, one of his generals once again began to
move against slavery without authority. On
May 9, 1862, Major General David Hunter,
the commander of U.S. forces in the Depart-
ment of the South, issued General Order No.
11, declaring martial law in his military dis-
trict, which comprised the states of South Car-
olina, Georgia, and Florida. The General Or-
der declared all slaves in those states to be
free. Hunter justified this on the grounds that
slavery was “incompatible” with a “free coun-
try” and undermined military operations and
his imposition of martial law.

257

Hunter had vastly exceeded his authority.
Evenif Lincoln had wanted to support Hunter’s
program, he could not possibly have approved
of a general acting in this manner without au-
thority from the executive branch. Not only did
Hunter lack authority for such an action, but he
had not even consulted with his military supe-
riors, the War Department, or the President. No
President could allow a military commander to
assume such powers. Not surprisingly, ten days
later Lincoln revoked Hunter’s order.>

This was not like the situation in Mis-
souri when Frémont acted in 1861. Lincoln
did not have to placate border-state slavehold-
ers. South Carolina, Georgia, and Florida were
already out of the Union. Nor would such an
order cause Lincoln any great political harm.
Most Northerners were by this time ready
to see the slaveocracy of the deep South de-
stroyed, and Hunter’s action was a major step
in that direction. Politically, it would not have
cost Lincoln much to move against slavery
in South Carolina, where the rebellion began.
But the need to preserve executive authority
and maintain a proper chain of command, if
nothing else, forced Lincoln to act. He simply
could not let major generals set political policy
or, more importantly, create new constitutional
law.

Even as he countermanded Hunter, Lin-
coln gave a strong and unambiguous hint of
his evolving theory of law and emancipation.
He rebuked Hunter for acting without author-
ity, but he did not reject the theory behind
Hunter’s General Order: that slavery was in-
compatible with both a free country and the
smooth operation of military forces suppress-
ing the rebellion. Instead, in his “Proclamation
Revoking General Hunter’s Order of Military
Emancipation of May 9, 1862,” Lincoln wrote:

I further make known that whether it
be competent for me, as Commander-
in-Chief of the Army and Navy, to
declare the Slaves of any state or
states, free, and whether at any time,
in any case, it shall have become a
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necessity indispensable to the main-
tenance of the government to exercise
such supposed power, are questions
which, under my responsibility, I re-
serve to myself, and which I can not
feel justified in leaving to the deci-
sion of commanders in the field.>!

Lincoln ended his public proclamation by urg-
ing the loyal slave states to accept Congress’s
recent offer to provide funds for compen-
sated emancipation to those states that would
“adopt a gradual abolishment of slavery.” He
asserted that “the change” such a policy “con-
templates” would “come as gentle as the dews
of heaven, not rending or wrecking anything.”
He asked the leaders of the slave states—
both within the Union and, presumably,
those who claimed to be outside it—if they
would “not embrace” this offer of Congress
to accomplish “so much good...by one
effort.”*?

In hindsight, this document is a stunning
example of Lincoln deftly and subtly shap-
ing public opinion in advance of announcing
his goals. By this time, he was fully aware that
none of the Confederate states were ever going
to end slavery on their own and that, for the
foreseeable future, neither would the border
states. But he was willing to continue to make
conciliatory gestures, urging a peaceful and
seemingly painless solution to the problem.
This led him to court conservatives, who might
be opposed to federal action against slavery,
while at the same time advocating abolition
and preparing the public for an eventual end to
slavery. He was offering a solution to Amer-
ica’s greatest problem with the least amount
of social disruption. But he also hinted that
there were alternative solutions. He did not
exactly say he had the power to end slavery as
Commander-in-Chief; he merely asserted that
if such power existed, it rested with him, and
that he was prepared to act against slavery if
he felt emancipation had “become a necessity
indispensable to the maintenance of the gov-
ernment.”

JOURNAL OF SUPREME COURT HISTORY

Lincoln was preparing the public for
what he would do. He was carefully lay-
ing the groundwork for public support and
constitutional legitimacy, on the basis of mil-
itary necessity. Lincoln the Commander-in-
Chief had found the constitutional authority
to end slavery that Lincoln the President did
not have. Like any good courtroom lawyer,
Lincoln was not ready to lay out his strategy
all at once. He wanted to prepare his jury—
the U.S. public—for what he was going to do.
He did not emphatically assert that he had the
constitutional power to end slavery in the Con-
federacy; he merely raised it as a theoretical
possibility. At the same time he made it un-
mistakably clear that if such power existed, it
rested with him, and that he was prepared to
use that power.

In mid-July 1862, a series of events con-
verged to convince Lincoln that emancipation
would have to come soon. On July 12, he met
for the second time with representatives and
senators from the Upper South, urging them
to endorse compensated emancipation—with
federal help—for their states. He argued that
by taking this stand, the loyal slave states would
help the war effort by showing the rebels “that,
in no event, will the states you represent ever
join their proposed Confederacy.” Although
Lincoln did not expect the border states to join
the rebellion, he apparently believed that vol-
untary emancipation in those states would be
a blow to Confederate hopes and morale.

He also urged the border-state senators
and representatives to act in a practical mat-
ter to salvage what they could for their con-
stituents. He famously told them that the “in-
cidents of war” could “not be avoided” and
that “mere friction and abrasion” would de-
stroy slavery. He bluntly predicted—or, more
accurately, warned—that slavery “will be gone
and you will have nothing valuable in lieu of
it.” He also pointed out that General Hunter’s
proclamation had been very popular and that
he considered Hunter an “honest man” and
“my friend.”>® The border-state representa-
tives and senators did not take the hint. Two
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days later, more than two-thirds of them signed
a letter denouncing any type of emancipation
as “unconstitutional.””*

On July 14-—the same day that
the border-state representatives denounced
emancipation—Lincoln took a final stab at
gradualism, although he doubtless knew the
attempt would fail. On the 14", he sent the
draft of a bill to Congress that would provide
compensation to every state that ended slav-
ery. The draft bill left blank the amount for
each slave that Congress would appropriate,
but provided that the money would come in
the form of federal bonds given to the states.
This bill was part of Lincoln’s strategy to end
slavery through state action where possible, as
a way of setting up the possibility of ending it
on the national level. If he could get Kentucky
or Maryland to end slavery, it would be easier
to end it in the South. This was also consistent
with pre-War notions of federalism and con-
stitutional interpretation, which held that the
states had sole authority over issues of prop-
erty and states. Congress reported this bill and
it went through two readings, but lawmakers
adjourned before acting on it.

Lincoln surely knew that this bill, like
his meeting with the border-state represen-
tatives, would not lead to an end to slavery
in the Upper South. Nevertheless, this very
public attempt at encouraging the states to
act to end slavery was valuable. As with his
response to Hunter, Lincoln showed the na-
tion that he was not acting precipitously or
incautiously. On the contrary, he was doing
everything he could to end slavery with the
least amount of turmoil and social dislocation
possible.

The proposed bill must also be seen in the
context of Lincoln’s actions on July 13, the day
before he proposed the bill and the day after his
meeting with the border-state representatives.
On the 13®, Lincoln privately told Secretary
of State William H. Seward and Secretary of
the Navy Gideon Welles that he was going to
issue an emancipation proclamation. This was
not a sudden response to the border-state rep-
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resentatives rejecting compensated emancipa-
tion. Had they accepted Lincoln’s proposal, it
would not have affected slavery in the Confed-
eracy, where most slaves lived. Indeed, Lincoln
told Welles that for weeks, the issue had “occu-
pied his mind and thoughts day and night.”*
That was probably an understatement: Lin-
coln had almost certainly been troubled by
the issue since he had been forced to coun-
termand Frémont’s proclamation, maybe even
from the moment he first heard of Butler’s con-
traband solution to runaways. Lincoln’s con-
flicting views over emancipation—his desire
to achieve it and his sense that the time was
not right—were surely evident in his response
to Hunter’s proclamation, which Lincoln an-
nounced on May 19—nearly two months be-
fore he spoke with Welles.

Up until this time, Lincoln had stressed
that he could not move against slavery until
there was a fair prospect of securing the bor-
der states and winning the War. He had also
framed his power to end slavery as inherent
within his powers as Commander-in-Chief. By
early July 1862, Lincoln believed he was win-
ning the War, he knew the loyal slave states
were secure, and he had a coherent legal and
constitutional rationale for emancipation. Ever
the master politician, Lincoln suddenly shifted
the argument for emancipation to one of mili-
tary necessity. This was the key to gaining full
Northern support for what he was about to do.

Thus, he told Welles that the issue was
one of military necessity. “We must free the
slaves,” he said, “or be ourselves subdued.”
Slaves, Lincoln argued “were undeniably an
element of strength to those who had their ser-
vice, and we must decide whether that ele-
ment should be with or against us.” Lincoln
also rejected the idea that the Constitution
still protected slavery in the Confederacy. “The
rebels,” he said, “could not at the same time
throw off the Constitution and invoke its aid.
Having made war on the Government, they
were subject to the incidents and calamities of
war.”>® Here Lincoln sounded much like Gen-
eral Butler in his response to Major Carey.



260

Since that incident, the administration had
accepted the idea that the Fugitive Slave
Clause of the Constitution could not be in-
voked by rebel masters. But why, Lincoln
might have asked, was the Fugitive Slave
Clause different from any other part of the
Constitution? If rebel masters were not enti-
tled to the protection of that clause, then they
were not entitled to the protection of any part
of the Constitution. Thus, Lincoln had found a
constitutional theory that would be acceptable
to most Northerners. It might not pass muster
with the U.S. Supreme Court, but that issue
might not arise until after most slaves had been
freed. More importantly, it would help secure
Northern public opinion.

The military-necessity argument is a more
curious one. Lincoln did not begin to move
towards emancipation until after the United
States had had substantial military success in
the first five months of 1862. Thus, eman-
cipation was not a desperate act forced by
military necessity. Rather, it was an act that
could only be accomplished by military suc-
cess. However, in framing its constitutional-
ity, Lincoln argued simultaneously that eman-
cipation grew out of military power—that is
his power as Commander-in-Chief—and that
as Commander-in-Chief he could do whatever
was necessary to win the War and thus preserve
the Union. This, too, would garner public sup-
port. Lincoln might know that he should free
the slaves for moral reasons and that he had
the constitutional power to do so, but he also
knew that he would have greater support in the
North if his actions appeared to be tied to mil-
itary necessity. Thus, the irony of emancipa-
tion emerged. Lincoln could only move against
slavery when he thought he could win the War,
but he could only sell emancipation to the
North—and only justify it constitutionally—
if he appeared to need it to win the War. This
irony, however, may be more apparent than
real: Lincoln moved against slavery when he
was winning the War, but he reasonably be-
lieved that emancipation would help secure a
final victory.
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Four days after speaking with Welles and
Seward, Lincoln signed the Second Confis-
cation Act into law.>’ This law was more
expansive than the First Confiscation Act. It
provided a death penalty, as well as lesser
penalties—including confiscation of slaves—
for treason and also allowed for the prose-
cution of “any person” participating in the
rebellion or who gave “aid and comfort” to
it. The law also provided for the seizure and
condemnation of the property of “any person
within any State or Territory of the United
States . ..being engaged in armed rebellion
against the government of the United States,
or aiding or abetting such rebellion.” This in-
cluded Confederate sympathizers in the border
states as well as in the Confederacy.

Two separate provisions of the Second
Confiscation Act dealt, in a comprehensive
way, with the issue of runaway slaves and
contrabands. Under Section 9 of the law, any
slave owned by someone “engaged in rebellion
against the government” who escaped to Union
lines or was captured by U.S. troops would be
“forever free of their servitude, and not again
held as slaves.” Section 10 prohibited the mil-
itary from returning any fugitive slaves to any
masters, even those in the border states, unless
the owner claiming the slave would “first make
oath that the person to whom the labor or ser-
vice of such fugitive is alleged to be due is his
lawful owner, and has not borne arms against
the United States in the present rebellion, nor
in any way given aid and comfort thereto.”

The Second Confiscation Act was one
more step toward creating public opinion that
would allow emancipation. It also helped clar-
ify the legal and constitutional issues by once
again affirming that under their respective war
powers, either Congress or the President might
emancipate slaves. The Act did not, however,
do much to actually free any slaves. Although
it provided numerous punishments for rebels,
their slaves would only become free after some
Jjudicial process. Had there been no Emancipa-
tion Proclamation or Thirteenth Amendment,
the Act might have eventually been used to
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litigate freedom, but it would have been a long
and tedious process. The only certain freedom
created by the Act came in Sections 9 and 10,
which secured liberty to fugitive slaves escap-
ing rebel masters, but this was not really much
of a change from existing policy.

On July 22, five days after signing the Sec-
ond Confiscation Act, Lincoln presented the
Cabinet with his first draft of the Emancipation
Proclamation. The draft began with a reference
to the Act and contained a declaration warn-
ing “all persons” aiding or joining the rebellion
that if they did not “return to their proper alle-
giance to the United States” they would suffer
“pain of the forfeitures and seizures™ of their
slaves.”® This language would not appear in
the final proclamation. However, a few days
after he showed this language to the Cabinet,
he recast it as a separate public proclamation.>

The rest of the first draft of the procla-
mation focused on Lincoln’s intent to urge
Congress to give “pecuniary aid” to those
states voluntarily ending slavery and “prac-
tically sustaining the authority of the United
States.” This was one more attempt to get the
loyal slave states to end slavery. The final sen-
tenice of this draft proclamation finally went to
the main issue. Lincoln declared that “as a fit
and necessary military measure,” he did “order
and declare” as “Commander-in-Chief of the
Army and Navy of the United States” that as
of January 1, 1863, “all persons held as slaves
within any state or states, wherein the con-
stitutional authority of the United States shall
not then be practically recognized, submitted
to, and maintained, shall then, thenceforward,
and forever be free.”

This was the great change for Lincoln.
The Cabinet now knew the President believed
that he had the constitutional power to end
slavery in the Confederacy.

Vil

For the rest of the summer, Lincoln quietly
prepared the public for emancipation. Illustra-
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tive of this was his famous letter to the New
York Tribune on August 22. In an editorial ti-
tled “The Prayer of Twenty Millions,” Horace
Greeley had urged Lincoln to end slavery. Lin-
coln responded with a letter declaring that his
goal was to “save the Union” and that he would
accomplish this any way he could. He would
free some slaves, all slaves, or no slaves to
save the Union. He also noted that this posi-
tion was a description of his “official duty”
and not a change in his “oft-expressed per-
sonal wish that all men every where could be
free.”®0

The answer to Greeley was one more step
to creating the political conditions for eman-
cipation. Lincoln had now warned the nation
that he would end slavery if it were neces-
sary to preserve the Union. He was also now
on record as asserting that he had the power
to end slavery, although he did not spell out
exactly what that power was or where in the
Constitution he found it.

Lincoln had been quietly and secretly
moving toward this result all summer. His let-
ter to Greeley was a prelude to what he had al-
ready determined to do. No Northerner could
be surprised when he did it. Abolitionists could
be heartened by having a President who be-
lieved, as they did, that “all men every where
[should] be free.” Conservatives would under-
stand that they had to accept emancipation as
a necessity.

On September 13, Lincoln replied coyly
to an “Emancipation Memorial” from a group
of Chicago ministers. He asserted that eman-
cipation was useless without a military vic-
tory and would be “like the Pope’s bull against
the comet.” He asked how he “could free the
slaves” when he could not “enforce the Consti-
tution in the rebel States.”®! Tied to this prob-
lem, he noted, was the possibility that eman-
cipation would take “fifty thousand bayonets”
from Kentucky out of the Union army and give
them to the Confederates.5? Lincoln surely no
longer believed this was the case, since Ken-
tucky was firmly in the Union, but the state-
ment underscored his long-standing belief that
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he had to make sure Kentucky was secure be-
fore he could move against slavery in the Con-
federacy. He also noted that he needed full
public support to succeed. Thus, he urged the
ministers to be patient. Emancipation could
only come with military success and the abil-
ity to “unite the people in the fact that con-
stitutional government” should be preserved.
In passing, Lincoln also noted that he had the
power, as Commander-in-Chief, to emancipate
the slaves in the Confederacy. Most impor-
tantly, perhaps, he also told these ministers
that he had no “objections of a moral nature”
to emancipation.®®

Even as he responded to the ministers,
evading any commitment and refusing to re-
veal his plans, Lincoln knew the moment of
emancipation was close. To end slavery, he
needed the prospect of military success, the
ability to secure the border states, public sup-
port for black freedom, and a constitutional
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Lincoln issued the preliminary Emanci-
pation Proclamation in his dual capac-
ity as “President of the United States
of America, and Commander-in-Chief
of the Army and Navy.” The purpose
of the Proclamation was the “restor-
ing [of] the constitutional relations” be-
tween the nation and all the states.

theory to justify his actions. The War had be-
ing going well since the previous December,
but he needed a significant battlefield victory
to have all his prerequisites in place. When he
had that victory, emancipation would not be a
“necessity” of preserving the Union, as he had
said in the Greeley letter; rather, it would be the
fruit of victory. The victory at Antietam was
the last piece of the puzzle. Lincoln could now
issue the Emancipation Proclamation as the
logical fruit of the military successes that had
taken place since the previous December.®*

On September 22, Lincoln issued the pre-
liminary Proclamation, declaring that it would
go into effect in 100 days. He chose the 22™
carefully, because it would be exactly 100 days
until January 1, 1863, thus tying emancipation
to the new year. He also now had his constitu-
tional and legal theory for issuing the procla-
mation, which he had laid out in the Greeley
letter.
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He issued the Proclamation in his dual
capacity as “President of the United States
of America, and Commander-in-Chief of the
Army and Navy.” The purpose of the Procla-
mation was the “restoring [of] the constitu-
tional relations” between the nation and all the
states. The preliminary Proclamation autho-
rized the enlistment of black troops and put
the nation on notice that in 100 days, Lincoln
would move against slavery in any place that
was still in rebellion against the nation.%

On January 1, 1863, the final Proclama-
tion was put into effect. Here Lincoln made
the constitutional argument even more precise.
He issued the Proclamation “by virtue of the
power in me vested as Commander-in-Chief,
of the Army and Navy of the United States in
time of actual armed rebellion.” Constitution-
ally, this was a war measure designed to crip-
ple the ability of those in rebellion to resist the
lawful authority ofthe United States. It applied
only to those states and parts of states that were
still in rebellion. This was constitutionally es-
sential. As Lincoln had told the ministers from
Chicago, he only had power to touch slavery
where he could not “enforce the Constitution.”
Where the Constitution was in force, fed-
eralism and the Fifth Amendment prevented
presidential emancipation. The document was
narrowly written, carefully designed to with-
stand the scrutiny of the Supreme Court, still
presided over by Chief Justice Taney. It nar-
rowly applied only to the states in rebellion.
It would not threaten Kentucky or Missouri,
and it would not threaten the constitutional
relationship of the states and the federal gov-
ernment.

VIl

In 1948, the great historian Richard Hofstadter
began a frontal assault on the iconic image
of Abraham Lincoln in U.S. history and cul-
ture. Hofstadter’s Lincoln was a cynical politi-
cian, “among the world’s great political pro-
pagandists.”%® Hofstadter severely criticized
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the Emancipation Proclamation and Lincoln’s
road to it. It had taken Lincoln more than a
year to even propose emancipation, and even
then Lincoln seemed to vacillate, apparently
willing to withdraw the preliminary Procla-
mation if the rebellious states would return to
the Union. He did not issue the final Emanci-
pation Proclamation until nearly two years into
the War. And when finally issued, the Procla-
mation did not free all the slaves in the United
States. Hofstadter offers a caustic critique of
the final document. Lincoln was one of the
greatest craftsmen of the English language in
U.S. political history. But here, in the most
important moment of his life, he was a pet-
tifogger, drafting a turgid and almost incom-
prehensible legal document that had, in Hofs-
tadter’s words, “all the moral grandeur of a bill
of lading.”®’

A careful reading of the Proclamation
suggests that Hofstadter was right: it did have
all the moral grandeur of a bill of lading. But
Hofstadter failed to understand the signifi-
cance of a bill of lading to a skilled railroad
lawyer, which is what Lincoln had been be-
fore the War. A bill of lading was the key
legal instrument used to guarantee the de-
livery of goods between parties who were
far apart and might never have known each
other. A bill of lading allowed a seller in New
York to ship goods safely to a buyer in Illi-
nois, with both knowing the transaction would
work. One contemporary of Lincoln’s living
in Britain, Karl Marx, fully understood the
highly legalistic nature of the Proclamation.
Writing for a London newspaper during the
War, Marx had a clear fix on what Lincoln
had done and why he did it the way he did:
the “most formidable decrees which he hurls
at the enemy and which will never lose their
historic significance, resemble—as the author
intends them to—ordinary summons, sent by
one lawyer to another.”6®

Thus, in the end, when all the precondi-
tions were met—the border states secured, mil-
itary victory likely, political support in place,
and the constitutional and legal framework
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developed—Lincoln went back to his roots
as a lawyer and wrote a carefully crafted,
narrow document: a bill of lading for the
delivery of freedom to some three million
Southern slaves. Fearful of a constitutional
challenge, Lincoln offered a document with
no frills and a concise constitutional theory:
that as Commander-in-Chief, he could use his
powers to take war-making property away from
the enemy. He did not use the Proclamation to
make a speech or to inspire. He wanted a tight
business document for the business at hand.
He wanted a bill of lading. The vehicle for
delivery would be the U.S. Army and Navy,
of which he was Commander-in-Chief. As the
armies of the United States moved deeper into
the Confederacy, they would bring the power of
the Proclamation with them, freeing slaves ev-
ery day as more and more of the Confederacy
was redeemed by military success. This was
the moral grandeur of the Proclamation and of
Lincoln’s careful and complicated strategy to
achieve his personal goal: that “all men every
where could be free.”®
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Change at the Supreme Court may be most visible and frequent in the progression of

statutory and constitutional questions the Justices resolve collectively, but it may also be equally
highlighted by an individual Justice’s decision. This reality became plainly apparent in a letter
that Justice John Paul Stevens sent to the White House on April 9, 2010, just eleven days
shy of his 90" birthday: “My dear Mr. President: Having concluded that it would be in the
best interests of the Court to have my successor appointed and confirmed well in advance of
the commencement of the Court’s next Term, I shall retire from regular active service as an
Associate Justice . . . effective the next day after the Court rises for the summer recess this year.”"
His statement was dated almost a year after Justice David Souter dispatched a similar notice to
President Obama on May 1, 2009, announcing his intention to leave the Bench. Thus, for the
fifth time in as many years, the machinery of executive nomination and senatorial advice and

consent for the High Court churned again.

Many who follow the Court closely prob-
ably grasped the significance of the depar-
ture of this Justice who had taken his seat
on December 19, 1975. President Gerald R.
Ford had nominated him on November 12 to
fill the vacancy created by the retirement of
Justice William O. Douglas after thirty-six
years of service. Indeed, Douglas had shat-
tered the record long held by Justice Stephen
J. Field, who sat for thirty-four years and nine
months, between March 1863 and December
1897. Stevens’ tenure, stretching across thirty-
four years and six months, even surpassed Jus-
tice Hugo L. Black’s thirty-four years and one
month.?

The American political system underwent
major changes between Justice Stevens’ ar-
rival and his departure. As evidence, one need
look no further than the judicial confirmation
process itself. The hearings before the Sen-
ate Judiciary Committee on the Stevens nom-
ination filled three days in December 1975.3
Alongside proceedings for more recent nom-
inees to the High Court, the hearings for
him merit a revisit. Senators seemed nearly
as concerned about his health—Stevens had
had heart surgery in the summer of 1974—
as his approach to constitutional interpreta-
tion. Although Roe v. Wade,* the landmark
abortion ruling, had come down in February
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1973, no Senator queried him about a woman’s
constitutionally protected right to terminate a
pregnancy. Discussion of a constitutional right
to privacy instead occurred in the context of
criminal justice, particularly with respect to
searches and seizures and electronic surveil-
lance.

As surprising as it may seem today, the
near invisibility of abortion as an issue in
the hearings® in one sense merely reflected
the times. Abortion had remained largely in
the background as an election issue in 1972.
Neither party platform mentioned it, although
Democrats considered and voted down 1,570
to 1,103 a minority plank favoring abortion
rights. Republican Richard Nixon was already
on record in opposition to “abortion on de-
mand” but advocated no action by the fed-
eral government. In separate statements dur-
ing in the winter and spring of 1972, Democrat
George McGovern spoke of abortion as “a pri-
vate matter which should be decided by a preg-
nant woman and her own doctor.” Nonetheless,
he believed that abortion was “a matter to be
left to the state governments,” which had “sole
jurisdiction.”® Even as late as the year before
Roe came down, abortion seemed to be a sub-
ject presidential politics should largely avoid.

That rule tended to characterize much of
the 1976 campaign as well. With Ford and
Jimmy Carter heading their respective tickets
in 1976, after Roe had come down, neither pro-
abortion nor anti-abortion activists could point
to an outspoken champion. Carter personally
disapproved of abortion but opposed a con-
stitutional amendment to end the practice, as
did Republican incumbent Ford. Instead, Ford
favored the status quo ante—an amendment
that would return abortion policy to the states.
Of major contenders for the Democratic and
Republican nominations in 1976, only Ronald
Reagan was uncompromising in his criticism
of policies that countenanced abortion. Indeed,
with Ford claiming a lead of barely sixty del-
egates in the days before the Republican con-
vention, Reagan tried to woo uncommitted del-
egates by claiming, among other things, that
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Ford was duplicitous on the issue.” Accord-
ingly, both Carter and Ford avoided polarizing
extremes and played down the issue of abor-
tion rights in their campaigns. It would not be
until 1980 that abortion rights seized a promi-
nent place in presidential campaign rhetoric, a
position the topic has not yet relinquished. In-
deed, it was not until Sandra Day O’Connor’s
nomination to the Supreme Court in 1981 that
the subject first became entangled in the pol-
itics of Supreme Court confirmations. Thus,
unencumbered by divisive social issues, the
Senate’s vote of 980 to confirm Ford’s nom-
inee Stevens on December 17 seemed almost
anticlimactic.

The Stevens experience, however, stood in
sharp contrast to what lay not far ahead. When
President Reagan picked Judge Robert Bork
to fill Justice Lewis Powell’s place little more
than a decade after Stevens took his seat, the
confirmation process had become truly nasty.
The Senate Judiciary Committee “took every-
thing Judge Bork had ever said or written,
ripped it from context, wove it into a rope, and
flung it across his shoulders like a hangman’s
noose,” according to one observer. “Ambitious
young lawyers watched and rethought their old
assumption that it would help them in their rise
to be interesting and quotable. In fact, they’d
have to be bland and indecipherable.”®

If confirmation politics changed
markedly between 1975 and 2010, so did
the Court’s business itself. When Justice
Stevens arrived on the Bench, the Justices had
yet to decide an affirmative action case on
the merits involving higher education. Well
before his retirement, the Court had issued
opinions in three.” Moreover, one suspects
that, as President Ford ranked the short list of
prospective nominees that Attorney General
Edward Levi had prepared for him,!® of all
the various considerations that might have
led Ford to pick Stevens, the legal status of
captured terrorists was not among them.'! Yet
near the end of Stevens’ career, not only was
that question prominent on the docket, but
Stevens had spoken for the majority in one of
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the Court’s most important pronouncements
on it.!2

Ironically, the Judiciary Committee’s
hearings gave the nominee an opportunity to
address both topics indirectly. The first came
in an exchange with Senator John Tunney of
California about what the Senator referred
to as “avoidance techniques,”'® whereby the
Court would sometimes decide a case with-
out addressing the underlying constitutional
question. When asked to illustrate that with an
example, Judge Stevens replied; “I was sur-
prised at the law school reverse discrimination
case. I would have thought the court would
have reached that issue on the basis of the
facts.”!* Stevens was referring to DeFunis v.
Odegaard,’® which was decided the year be-
fore his nomination. Here, the Court held that
a suit brought by a white lawschool applicant
challenging a racially preferential admissions
program at the University of Washington was
moot. Although the case had attracted national
attention, the majority concluded that since
Marco DeFunis had already been admitted to
law school by court order and was about to
graduate, he had suffered no injury.'®

Stevens’ comments on treatment of cap-
tured combatants occurred in an exchange with
Senator Robert C. Byrd of West Virginia. The
Senator referred to the chapter in Mr. Justice!’
that then-attorney John Stevens had authored
on Justice Wiley Rutledge, for whom the nom-
inee had clerked during 1947-1948. Byrd
focused specifically on a quotation Stevens
had drawn from Justice Rutledge’s dissent in
In re Yamashita,'® in which the Supreme
Court upheld the denial of General Tomoyuki
Yamashita’s writ of habeas corpus following
his conviction by a military commission for
war crimes committed by Japanese forces in
the Philippines near the end of World War
I1.!° Joined by Justice Frank Murphy, Rut-
ledge argued in a lengthy opinion that the pro-
cedures and rules of evidence employed by
the military commission in Yamashita’s trial
departed greatly from those used in courts-
martial and so fell short of what justice re-
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quired. “It is not too early-—it is never too
early—for the nation steadfastly to follow its
great constitutional traditions, none older or
more universally protective against unbridled
power than due process. . . . This long held at-
tachment marks the great divide between our
enemies and ourselves.”?® “Twenty-nine years
have passed since those words were written,”
mused Senator Byrd. “I am curious as to how
you would respond philosophically to the opin-
ion in this case. Is this a concept of law you
would take with you to the Supreme Court if
you are confirmed?” “Senator,” replied Judge
Stevens, “when I wrote that chapter on Mr. Jus-
tice Rutledge, I felt I could not improve upon
his language at the time it was written and 1
could not do so now.”?!

Even these brief exchanges at the hearings
illustrated that the Court remains central in the
American political system as much in terms of
its rulings as in the identity of those who sit on
its Bench, a reality reflected in recent books
about the judiciary.

Consider, for example, the first sentences
in The Supreme Court and the American
Elite, 1789-2008 by Lucas Powe, Jr.,?> who
teaches law and government at the University
of Texas: “Since the 1984 election the Supreme
Court has been front and center in presidential
politics. Each party’s candidate warns of dire
consequences should his opponent prevail and
be afforded the opportunity to appoint new Jus-
tices, thereby impacting the future well after
the president leaves office. Today the Supreme
Court is confident and powerful (enough so to
enter without hesitation the 2000 presidential
contest). It did not begin this way. Nor did it
have to end up this way. The Court’s history,
like all histories, is contingent.”?

Powe has written a history of the Court
within a larger history of the United States
and its politics. “In a typical book on Amer-
ican history,” he explains, “the Supreme
Court appears, if at all, as an interruption
here and there. ... Conversely, in a history of
the Supreme Court, political events intrude
occasionally, but the Court is so busy there
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is no chance for a sustained narrative of that
history.”?* Accordingly, the author attempts to
combine both, although, as befitting a volume
with barely 400 pages, the result could be nei-
ther a full history of the Court nor a full polit-
ical history of the nation. Given the complex-
ity of each subject, the book is profitably best
read by someone who begins with at least some
knowledge of both American political history
and the Court. It would probably not be ser-
viceable as a stand-alone volume to introduce
a novice to both.

The dominant theme of Powe’s book “is
that the Court is a majoritarian institution.” He
sees it “as part of a ruling regime doing its bit to
implement the regime’s policies.”?* As Powe
acknowledges, this was Finley Peter Dunne’s
point in his newspaper column near the turn of
the twentieth century, when he had his fictional
Irish American saloonkeeper Mr. Dooley ob-
serve that “th’ Supreme Coort follows th’ ilic-
tion returns.”2% Powe’s theme and Mr. Dooley’s
comment also embody a familiar principle of
political science that anticipates that the Court
will be responsive to changing political winds
sooner rather than later. “The political views
on the Court,” Robert Dahl concluded in the
1950s, “are never for long out of line with the
views dominant among the lawmaking majori-
ties of the United States.”?’ That is, instead
of persisting in a counter-majoritarian role at
odds with the popular mood, the Court even-
tually reverts to a legitimizing role in which
the Justices place the stamp of approval on
policies that once may have been deemed con-
stitutionally unacceptable. The proposition as-
sumes that time is on the side of the dominant
political party, either precipitating a change of
mind by a previously contrarian Bench or al-
lowing the appointment of Justices who reflect
the values of the ruling coalition. Moreover, as
Powe explains, “Justices are, after all, subject
to the same economic, social, and intellectual
currents as other upper-middle class profes-
sional elites.”?® This was Judge Benjamin Car-
dozo’s point when the future Justice advised
decades ago that “[t]he great tides and cur-
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rents which engulf the rest of men do not turn
aside in their course and pass the judges by.”?’
Still, Powe adds as a corollary to Mr. Dooley’s
wisdom that “it is easier for the Court to fol-
low the election returns if several justices die
or retire shortly after the election.”®® Readers
will want to test Powe’s theme alongside the
examples his narrative offers.

The narrative itself unfolds quickly and
is sprinkled with both insight and opinion.
No one’s favorite Justice or Court escapes
without needling. Consider several sentences
about the Florida election case, Bush v. Gore.’!
“As between the Florida [supreme] court and
the Court, Scalia had little doubt about who
should decide the matter. He also claimed that
the Court needed to put an end to the con-
test, because for the past three weeks the na-
tion ‘look[ed] like a fool in the eyes of the
world.” It was, apparently, one brief shining
moment when Scalia cared about world opin-
ion.” “In dissent Stevens asserted that it was
‘perfectly clear [that] the Nation’s confidence
in the judge as an impartial guardian of the
rule of law’ had been compromised. But opin-
ion polls showed virtually no change in the
public’s view of the Court before and after the
decision.”®* As for the stylistic quality of the
Court’s output in some recent decades, the au-
thor seems unimpressed: “The Court of the
Carter-Reagan period could compete with any
for producing lengthy, ponderous opinions on
top of more lengthy, ponderous opinions, ne-
cessitating reducing the type size in the United
States Reports. . . . Opinions were occasionally
lightened by Brennan’s bewailing a majority’s
refusal to adhere to precedent—hypocritical
words that he never uttered when he was rid-
ing high during the Warren era. Nevertheless,
with Black, Douglas, and Harlan gone, it be-
came clear that this was a diminished court,
one lacking the intellectual vigor of the past.
Only someone whose job required it would
read the Court’s opinions.”3*

Presumably, the Court matters principally
not because of the style of its prose, but be-
cause of the significance of the rulings it
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proclaims. And those declarations embody
“some of America’s most contentious issues,”
although the author is quick to add that the
list does not include the “hard ones like deal-
ing with the Wall Street financial crisis, health
care, Social Security, trade policy, immigra-
tion. .. and North Korea.” In his view, the Jus-
tices will steer clear of most such knotty mat-
ters. “[H]owever confident and pretentious,
the Court will continue to function as it has
for most of its existence—to harmonize the
Constitution with the demands of majoritarian
politics.”

Lincoln and the Court, by attorney Brian
McGinty,3¢ offers both a proving ground for
Powe’s majoritarian thesis and a description of
a judiciary that confronted truly “hard” ques-
tions in a situation unlike any the United States
had ever encountered. The presidential elec-
tion of 1860, which brought Abraham Lin-
coln to the White House, demonstrated, among
other things, a colossal failure of politics. At
its best, politics is a mechanism for conflict
resolution. In 1860, however, a large section
of the country refused to accept the dictates
of the ballot box, and violent calamity ensued.
Moreover, the election was what students of
American electoral politics term a critical or
realigning event—a once-a-generation occur-
rence. In this kind of political phenomenon,
the electorate decidedly moves from the ranks
of one party into another, thus handing con-
trol of most machinery of government—the
presidency, Congress, and many state politi-
cal systems—to the newly dominant party for
a period of years that typically span several
presidential terms. As a result, the limits of
what had been thought to be politically possi-
ble expand considerably.>’

In this instance, realignment allowed the
Republican party to emerge from the Civil
War with a firm grip on the presidency and
Congress. Not until 1874 did Democrats re-
capture control of the House of Representa-
tives for a term, and not until the election
of 1878 did they dominate both houses of
Congress. Until the election of 1912, the ex-

271

ecutive branch remained out of their hands
entirely, aside from Grover Cleveland’s bifur-
cated administrations following the elections
of 1884 and 1892.

But in the near term, the newly inaugu-
rated President confronted secession and civil
war by the spring of 1861. He and Congress
then took extraordinary steps to confront this
unprecedented crisis. Most scholars who have
studied Lincoln as Chief Executive recognize
him as one of the great molders of the Amer-
ican presidency. Most especially, his years as
Chief Executive demonstrate the impact that
happenstance-—what happens on a particular
President’s watch—can have on any admin-
istration. One has only to try to imagine a
Lincoln administration without the Civil War.
But whatever effects the Civil War had on
Lincoin and Lincoln on the Civil War years,
events of his presidency significantly affected
the Supreme Court. This is the story McGinty
tells in Lincoln and the Court. A determined
President was pitted against an equally deter-
mined Chief Justice Roger B. Taney in a con-
text and series of events that shaped both the
Court and the nation. Probably to the benefit
of both, neither the Court nor the new Re-
publican majority pressed its own interests too
far. The story that McGinty’s book relates is
good drama. In scope, style, and readability,
it is much like The Great Decision,>® which
recently recounted the conflict among Presi-
dents John Adams and Thomas Jefferson and
Chief Justice John Marshall that surrounded
Marbury v. Madison.>

For several reasons, McGinty believes re-
lations between Lincoln and the Court “have a
just claim on the attention of history.”*? First,
the Civil War was, at its heart, “a struggle be-
tween two competing theories of constitutional
law. According to one view the United States
was a league of sovereign states whose legal
ties were severable at any time for any reason,
subject only to the political judgment of the
severing states. . . . According to the other, the
United States was a permanent union of states
created by sovereign ‘people of the United
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States’ and tied together by a ‘supreme law’
that created firm bonds of nationhood.”*! Sec-
ond, “Lincoln was, more than any other chief
executive in the nation’s history, a ‘lawyerly’
president. . .. Many young men in nineteenth
century America became lawyers first and
sought political careers thereafter. . . . Lincoln,
in contrast, developed his interest in politics
at about the same time that he became inter-
ested in law.”*? Third, the future President’s
emergence as a major figure on the national
scene was manifestly assisted by the series
of the seven widely publicized debates dur-
ing the summer and fall of 1858 that, at Lin-
coln’s invitation, he had with Senator Stephen
A. Douglas of Illinois, who was already the
frontrunner for the Democratic presidential
nomination in 1860. The first round of that
campaign, however, began in 1858 in a contest
for Douglas’s seat in the United States Sen-
ate. “The prairies are on fire,”*> commented a
New York newspaper in describing the heated
race. Republicans in the state wanted Abra-
ham Lincoln to replace two-term Democrat
Douglas. This being long before the Seven-
teenth Amendment mandated direct election
of United States Senators, the Illinois legis-
lature was to make that choice. Accordingly,
if voters elected more Democrats to the state
house in Springfield on November 2, 1858
(as in fact happened), Douglas would “de-
feat” Lincoln. Similarly, if Republicans ob-
tained a majority, Lincoln would “win,” even
though neither man’s name was on any ballot
that any voter would cast. And a principal fo-
cus of those debates was the Supreme Court’s
decision of the previous year in Dred Scott
v. Sandford** Indeed, given the number of
words Lincoln and Douglas exchanged with
respect to the Dred Scott case, one wonders
what the two men would have talked about
had the Justices prudently avoided trying to
settle the vexing and sectionally divisive ques-
tion of Congress’s powers over slavery in the
western territories.** Fourth, both that decision
and Lincoln’s law practice had helped the fu-
ture President firm up his opinions both about
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slavery generally and, as a former Whig, seces-
sion in particular, even though McGinty makes
clear that Lincoln “was not a constitutional
scholar’*¢ and never claimed to be one.

Moreover, McGinty’s study is worthwhile
because of the Supreme Court cases that arose
during the Lincoln administration and sus-
tained the President’s and Congress’s “key ef-
forts to put down the rebellion and bring the
secessionist states back into the Union.”# It is
the story of the litigants and judges involved
in instances such as the Prize Cases,*8 the out-
come of which may have done nearly as much
as some battlefield successes to secure victory
for the North, that comprise much of the book.
Finally, and as background to those decisions,
there are the sometimes-overlooked changes
in judicial organization and the Court’s mem-
bership that the turmoil of secession and war
made possible.*

At the very least, by the time of Lin-
coln’s assassination in April 1865, the Court
that had been predominantly Democratic in its
membership and perceptibly pro-Southern in
slavery cases became mainly a Republican, or
Lincoln, Court. Inheriting an unfilled vacancy
from the last months of the Buchanan admin-
istration and being presented with four addi-
tional vacancies, Lincoln was able to appoint
five Justices by 1864, four Republicans and
one Democrat.’® All five easily met Lincoln’s
principal criterion: each was a firm Union
man. Even the Court’s size was in flux, as
Congress raised the number of Justices to ten
in 1863, only to cut the roster to seven in 1866
(the reduction would take place through re-
tirements), and then to fix the number at nine
in 1869, where it has remained ever since.
While several reasons account for these adjust-
ments, the effect was to deny the Union Demo-
crat from Tennessee, Vice President Andrew
Johnson, any appointments to the Supreme
Court once he succeeded Lincoln in the White
House.>!

Congress also undertook reorganization
of the circuits in both 1862 and 1866, to incor-
porate westward expansion and especially to
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reduce the Southern states’ dominance in the
circuits. By 1866, only one circuit was com-
posed exclusively of states that had seceded;
only two of the nine circuits comprised only
states that had allowed slavery in 1860. So far
as future Supreme Court appointments might
be “by circuit” (and that had long been the
custom, although it was not a legal require-
ment), the new arrangement would minimize
the number of Southern Justices in the fu-
ture. Indeed, the Supreme Court practically be-
came off-limits to Southerners. After the death
of Jackson appointee James Wayne of Geor-
gia in 1867, twenty-one years passed before
another Southerner graced the High Bench.
Congress wanted to make sure that the judi-
ciary remained “safe for the North—and Re-
publicans.”? Yet it is evidence of the rich-
ness of McGinty’s book that even a relatively
obscure Justice such as Wayne merits more
attention than he typically receives in writ-
ings on this period. Unlike Justice John Camp-
bell, who resigned his seat and returned to Al-
abama, Wayne remained on the Court after
Georgia seceded, insisting that “I shall leave
posterity to do me justice.” But as the author
observes, “[b]efore posterity could pass judg-
ment. . . his fellow Georgians claimed the right
to do so. Early in 1862, a grand jury assembled
in Savannah to declare the justice an ‘alien en-
emy’ and order that his property—real estate,
stocks, and even some slaves—all be confis-
cated.”?

If Lincoln is nearly uniformly ranked
among the greatest American Presidents,
William Howard Taft is not. Aside from what-
ever deficit he may have had in leadership and
visionary qualities, the twenty-seventh Chief
Executive had the misfortune, for his one-term
administration, to be wedged between the eight
years of Theodore Roosevelt and the eight
years of Woodrow Wilson. Taft lacked the ex-
citement of the former and the inspiration of
the latter. Furthermore, in contrast to his im-
pressive victory in 1908, when he won thirty
states and received two-thirds of the electoral
vote,>* he was the victim of a stunning de-
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The William Howard Taft Presidency, by historian
Lewis L. Gould of the University of Texas at Austin, is
interesting to Supreme Court aficionados because it
examines the six Court appointments Taft (pictured)
made during his presidency.

feat when he ran for a second term in 1912,
Carrying only the states of Utah and Vermont,
Taft finished third in the popular vote, behind
the Progressive or Bull Moose candidacy of
Roosevelt and the Democratic ticket headed
by Wilson.

Taft is now the subject of a new vol-
ume in the American Presidency Series pub-
lished by the University Press of Kansas.>
The William Howard Taft Presidency,’® by
historian Lewis L. Gould of the University of
Texas at Austin, replaces an earlier volume
on Taft in the same series that was written
by Paolo E. Coletta and published in 1973.%7
As explained by a note from the series pub-
lisher, the “change reflects our plan to refresh
volumes in the American Presidency Series
as unused source material and new interpreta-
tions come to light.”®

Gould’s thesis is that while Taft was not an
outstanding Chief Executive, “he was a cred-
ible president who confronted an unfavorable
political climate for his party and the chal-
lenges of Theodore Roosevelt as an alternative
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leader of the Republicans. Within these impor-
tant constraints, Taft was a competent chief
executive who, as he argued in 1912, had kept
the nation out of war, presided over a prosper-
ous economy, and observed the constitutional
limits of his office. Although these accom-
plishments do not enable him to rise above the
middle level of all presidents, they seem more
positive in light of the performance of some of
his modern successors who accomplished few
of the specific tangible achievements that Taft
enumerated.”

Yet, aside from the facts that Taft re-
mains the only President to have also sat on
the Supreme Court (he was appointed Chief
Justice of the United States by President War-
ren G. Harding in 1921) and that he is also
the only President to have sat as a judge on a
lower federal court (President Benjamin Harri-
son nominated him to one of the newly created
circuit courts of appeals in 1891),%° readers of
the Journal may fairly wonder why a book on
the Taft presidency belongs in a review article
on books about the Supreme Court. After all,
students of the Court typically consider Taft’s
Supreme Court legacy as consisting princi-
pally of two significant and lasting accom-
plishments, both of which date from his years
as Chief Justice: first, his energies in shaping
and encouraging passage of the Judges’ Bill of
1925, which greatly expanded the Court’s cer-
tiorari or discretionary review authority over
its appellate jurisdiction into something simi-
lar to what the Justices enjoy today; and sec-
ond, securing the congressional appropriation
for and overseeing the planning of the Supreme
Court building (even though the actual corner-
stone laying for the new structure fell to Taft’s
successor Chief Justice Charles Evans Hughes
in 1932, after Taft’s death in 1930).

Yet Taft did leave a Supreme Court legacy
as President—one that derived from his ju-
dicial appointments. During Taft’s four years
in the White House, unfolding events allowed
him to make a total of six appointments to
the Bench. This number included naming five
Associate Justices and elevating a sitting As-
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sociate Justice to the Chief Justiceship. This
is a remarkable tally. To date, besides George
Washington (who, in the Court’s first decade,
made the initial six appointments plus an ad-
ditional four) and Franklin D. Roosevelt (who,
having been elected for an unprecedented four
terms, made a total of nine appointments in-
cluding one elevation), only Presidents An-
drew Jackson, Lincoln, and Dwight Eisen-
hower also placed as many as five new faces
on the Court. Moreover, as Gould makes clear,
Taft hardly adopted a hands-off approach to
judicial selection. Whether for the lower fed-
eral bench or the Supreme Court, the Presi-
dent “acted as a kind of one-man search com-
mittee who sought out judges sympathetic to
his conservative views.”S! Although President
Taft had a highly competent Attorney General
in George Wickersham, he “acted as his own
attorney general when it came to making judi-
cial nominations.”%?

In light of Taft’s resume, of course, this
presidential style is entirely understandable.
Not only had he been a federal appeals judge,
he had sat on the Superior Court of Ohio
in Cincinnati and had been Solicitor Gen-
eral of the United States from 1890 to 1892.
This experience even carried over to other as-
pects of his presidency. As the author explains,
“On issue after issue, whether it was the tar-
iff, conservation, antitrust, or foreign affairs,
Taft brought judicial temperament to the Oval
Office. He consulted few people, weighted
his options in isolation, and rendered polit-
ical judgments as he had once delivered ver-
dicts.”®® Indeed, an affinity for the judicial pro-
cess seemed to be in his blood. “I love judges,
and I love courts,” he said in 1911, “They are
my ideals, that typify on earth what we shall
meet hereafter in heaven under a just God.”%

Understandably, therefore, and particu-
larly because of its aging members, it was
the Supreme Court for which Taft had a spe-
cial concern from practically the moment he
began his presidency. “The condition of the
Supreme Court is pitiable, and yet those old
fools hold on with a tenacity that is most
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discouraging,” wrote the new President at age
fifty-two. He described Chief Justice Melville
W. Fuller as “almost senile.” Other Justices
were deemed lazy or deaf. “It is most discour-
aging to the active men on the bench.”%

In the ninth chapter (“Taft as Administra-
tor””), Gould describes Taft’s efforts in filling
the Bench. He wanted to name individuals of
superior intellect who would be no older than
their mid-fifties when they took their seats,
with the expectation that they would be able to
serve at least a decade. The President had dif-
ficulty, however, in consistently applying these
criteria when making his selections, as other
considerations sometimes intruded. For exam-
ple, Taft’s first opportunity to make a Supreme
Court nomination occurred upon the death of
Justice Rufus Peckham in the fall of 1909.
Taft immediately turned to an old friend, Ho-
race H. Lurton, with whom Taft had served on
the Sixth Circuit Court of Appeals. The draw-
back with Lurton, however, was that he was
nearly sixty-six years old. Taft was torn, writ-
ing his Secretary of War that “there was noth-
ing that I had so much at heart in my whole ad-
ministration as Lurton’s appointment.”%® The
occasion demonstrated that where there is a
will, there can be a rationalization: Taft con-
vinced himself that Lurton’s experience com-
pensated for his age and so justified the nomi-
nation. Besides, as a Tennessee Democrat (and
Confederate veteran), Lurton might aid Taft in
his objective of strengthening the Republican
party in the South as a sufferable alternative
for Democrats for whom a vote for the Grand
Old Party was still an act of sectional betrayal.

The death of Justice David J. Brewer in
March 1910 opened the way for a Republican
replacement in the form of New York’s gov-
ernor, Charles Evans Hughes. Not only was
Hughes an outstanding choice, but his selec-
tion would remove a potential rival for 1912
should Taft choose to run for a second term.
The implied understanding with the nominee
was that the Court’s center chair would be his
should it become vacant.®’ It did, upon Chief
Justice Fuller’s death in July. Moreover, Taft
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actually soon found that he had two vacancies
to fill because of Justice William H. Moody’s
resignation in November.

Yet, it was the replacement for Fuller that
caused Taft real consternation. While Mrs.
Taft had been thoroughly content with Taft
as President, it was the Chief Justiceship that
had long been her husband’s goal. “If the
Chief Justice [Fuller] would only retire,” Taft
said before his election, “how simple every-
thing would become.”®® Even after becoming
ensconced in the White House, he was un-
comfortable. “If I were now presiding in the
Supreme Court of the United States as chief
justice,” he confided to a friend, “I should
feel entirely at home, but...I feel just like
a fish out of water.” Then, while pondering
Fuller’s successor, he sadly acknowledged, “It
seems strange that the one place in the gov-
ernment which [ would like to fill myself I
am forced to give to another.”®® Furthermore,
handing that nomination to Hughes, who was
forty-eight, would be doubly painful in that
it would likely have foreclosed “any possibil-
ity for Taft to be chief justice during his life-
time.”””° Thus, alongside other considerations,
Hughes’s anticipated longevity made Asso-
ciate Justice Edward Douglass White, who was
sixty-five, an especially appealing prospect.
More charitably, one should add that, like Lur-
ton, White was a Democrat and a Confederate
veteran and so fit with the President’s South-
ern strategy. Besides, Taft liked White’s “at-
titude toward antitrust issues.”’! White was
also conveniently Roman Catholic. Nominat-
ing a Catholic Democrat from the South would
be consistent with the Midwestern Unitarian
Republican President’s “profound distaste for
bigotry.”7? Taft’s plan to use appointments as a
vehicle to make the Republican party attractive
for white Southerners proved to be little more
than a hope, however. “Did you keep up with
my appointments to the Federal bench during
my term as President?” Taft once asked North
Carolinian Josephus Daniels, who was Presi-
dent Wilson’s Navy Secretary. When Daniels
assured Taft that Southerners appreciated what



276

he had done, the former President commented,
“T am sure the Southern people like me. They
would do anything except vote for me.””*

For White’s seat, Taft turned to U.S. ap-
peals judge Willis Van Devanter, age fifty-
one, of Wyoming. Even though he had
“already shown some of the difficulties in writ-
ing opinions that would characterize his work
on the Supreme Court,”’* Taft was nonethe-
less impressed by Van Devanter’s views and
Western background. Moody’s seat went to
former Georgia supreme court justice Joseph
R. Lamar, who was then in private practice
in Augusta. Taft had played golf with Lamar
and had visited with the former judge and his
wife during a national tour in 1909. His “prox-
imity to Taft’s social circles did not do him
any harm.””® Justice John Marshall Harlan’s
death in late 1911 allowed the President his fi-
nal Supreme Court nomination, which he ex-
tended to Judge Mahon Pitney, age fifty-four,
who was Chancellor of the New Jersey courts.

In the author’s view, what was Taft’s im-
pact on the Court? Gould notes that Taft was
proud of his judicial choices. As he was leaving
office, “the president recalled that he had told
these jurists, ‘Damn you, if any of you die, I’ll
disown you.””’® White served as Chief Justice
until 1921, though not as a notably success-
ful leader of the Court. Van Devanter proba-
bly best served Taft’s goal of longevity, sitting
for twenty-six years—well into the New Deal
era. Indeed, the retirement of this intellectual
leader of the conservative bloc in 1937 would
present President Franklin Roosevelt his first
opportunity to send someone to the Supreme
Court. Lurton and Lamar defied Taft’s admo-
nition and died during the Wilson adminis-
tration. Hughes did indeed harbor presidential
aspirations, as Taft suspected, and he resigned
to run against Wilson in 1916, only to be re-
turned to the Court as Taft’s successor in 1930.
“For all the time Taft devoted to the judiciary,
he was not a president who infused the Court
with excellent selections. Favoritism to men he
knew such as Lurton and Lamar and a desire to
preserve his own chance to be chief justice one

JOURNAL OF SUPREME COURT HISTORY

day, as in the case of White, governed his deci-
sions.””” In short, bountiful vacancies proved
to be no assurance of substantial influence on
the Court’s direction.

While the McGinty and Gould books
demonstrate the efforts by Presidents Lincoln
and Taft, respectively, to mold the Supreme
Court, surely no President has had greater
incentive to attempt to reshape the Court’s
decisions than Franklin D. Roosevelt. Hav-
ing crushed Republican President Herbert
Hoover’s hopes for a second term in the elec-
tion of 1932, Democrat Roosevelt, with the
help of substantial congressional majorities,
embarked on an aggressive legislative agenda
that he christened the New Deal to combat
the economic collapse that came to be known
as the Great Depression. Various innovations,
however, soon met legal challenges. Indeed,
in twelve rulings between the years 1934 and
1936, the Supreme Court declared unconsti-
tutional all or part of eleven New Deal mea-
sures’® —and these decisions were made by a
Bench without a single Roosevelt appointee.
None of the “nine old men” (as some journal-
ists called them) opted to retire during FDR’s
first term. By the summer of 1936, it looked
as if the Court had put the New Deal firmly on
the rack of unconstitutionality, rendering gov-
ernment impotent. The entire legislative pro-
gram apparently approved by the American
people at the polls in 1932 and 1934 appeared
to be in danger. What was the President to do?
He and Congress might limit the jurisdiction
of the Supreme Court, sponsor constitutional
amendments limiting the Court’s power or re-
versing its rulings, or wait for vacancies to
allow the appointment of Justices more ac-
cepting of an expansive regulatory authority.
Although many members of Congress urged
that something be done, they were uncertain
what to do, not quite sure whether the trou-
ble was the fault of the Constitution or of the
judges.

Throughout the campaign of 1936, FDR
had little to say about the Court, and
Democratic orators muted the administration’s
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dismay, giving no hint of what Roosevelt, if re-
elected, might do with respect to the Court. The
election results in 1936 could hardly have pro-
duced a more resounding validation of FDR’s
first term, and they consolidated a true elec-
toral realignment that persisted until the late
1960s. His 61 percent of the popular vote ex-
ceeded any previous President’s share. In car-
rying every state but Maine and Vermont, his
523 electoral votes surpassed the allotment of
any candidate since the advent of the party sys-
tem in 1800. In the House of Representatives,
Democrats added twenty-one seats to an al-
ready swollen majority; in the Senate, the gains
were even more impressive, with sixteen new
seats. Congressionally, Republicans seemed to
have become an endangered species.

In the wake of such an impressive elec-
toral tally, the President concluded that the
propitious moment had arrived for a move
against the Supreme Court. Unwilling to wait
for retirements or to pursue the arduous and
uncertain route of change via constitutional
amendment, FDR sent to Congress on Febru-
ary 5, 1937 his message proposing a drastic
shake-up in the judiciary because the Court
was behind in its docket. Justices past the age
of seventy would have six months in which
to retire. A Justice who failed to retire within
the appointed time could continue in office,
but the Chief Executive would appoint an
additional Justice, up to a maximum Bench
size of fifteen Justices—individuals presum-
ably younger and better able to carry the
heavy load. Because there were six members
of the Court already in this category, Roosevelt
would have been able to make that number of
appointments at once. In presenting his pro-
posal, the President gave no hint of wishing
to stem the tide of anti-New Deal decisions.
He tendered the hemlock cup to the elderly ju-
rists on the elevated ground that they slowed
the efficient dispatch of judicial business. It
was as if the President—or, more likely, an
adviser such as his Attorney General Homer
Cummings—had read a passage from The
American Commonwealth: “The Fathers of
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the Constitution studied nothing more than to
secure the complete independence of the judi-
ciary. ... One thing only was either forgotten
or deemed undesirable, because highly incon-
venient, to determine—the number of judges
in the Supreme court. Here was a weak point,
a joint in the court’s armour through which a
weapon might some day penetrate.”””

The story of the attempt to penetrate that
shield—the story of what quickly came to
be called the “Court-packing Plan”—is the
subject of Supreme Power, by Jeff Shesol, %
a published political analyst®! and deputy
speechwriter for President Bill Clinton. The
author’s interest in a constitutional confronta-
tion dating from well over seven decades in
the past was apparently sparked when an as-
sociate called his attention to “Joseph Alsop
and Turner Catledge’s as-it-happened account,
The 168 Days—one of the lost classics of
political literature.”$? The book drew Shesol
“into the ongoing arguments about the events
of 1937 and their causes, believing that “there
was more to a familiar story.”®* The happy
result of his curiosity is an exhaustively re-
searched and engagingly written volume that
brings to life significant events from an im-
portant juncture for the political system, the
Constitution, and the Supreme Court.

As those already at least modestly fa-
miliar with this episode will recall, President
Roosevelt ultimately lost his battle with the
Supreme Court but won the war. Skilled politi-
cian though he was, FDR lost the battle in part
because of the efforts of Justice Louis D. Bran-
deis, one of the Justices most friendly to the
New Deal agenda, to bring together Chief Jus-
tice Hughes and progressive Democrat Sen-
ator Burton Wheeler®* of Montana, who led
Senate opposition to the President’s proposal.
Hughes prepared a carefully worded docu-
ment for Wheeler’s use that not only under-
cut the President’s charge that the “old men”
were not abreast of their docket but also re-
vealed its composer as a canny dialectician.
Though carefully refraining from open oppo-
sition to the plan, the letter suggested that the
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President’s idea of an enlarged Court and
the hearing of cases in divisions might run
counter to the constitutional provision for “one
Supreme Court.” This demolition of FDR’s
principal argument put a fatal crimp in the
President’s scheme.

Roosevelt nonetheless prevailed against
the Court. In late March and mid-April, the
narrowest of majorities in West Coast Hotel v.
Parrish® and National Labor Relations Board
v. Jones & Laughlin® upheld state minimum-
wage and federal labor-organizing statutes, re-
spectively, that were strikingly at odds with
some recent decisions.®” The message was un-
mistakable: Chief Justice Hughes and Justice
Owen J. Roberts, in the famous “switch in
time that saved nine,”®® had modified their
positions. What had been unacceptable use of
government power would now be acceptable.
Then Justice Van Devanter announced in May
his intention to retire, handing the President
his first opportunity to make a Court appoint-
ment. Congressional enthusiasm for Court-
packing, which had already faced increasing
public opposition, consequently waned.®” In
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Supreme Power, by
Jeff Shesol, a political
analyst and former
deputy  speechwriter
for President Bill Clin-
ton, re-examines the
Court-packing episode
of 1937 in great detail
and in an engaging
manner. Here, Joseph
D. Keenan, Assistant to
the Attorney General,
is shown on March 12
on one of his daily
visits to the Senate
Judiciary Committee.
He is conferring
with Senator Henry
Ashurst of Arizona on
the progress of the
Court-enlargement bill.

July, a watered-down version of the bill was
sent back to the Senate committee, thus sealing
its fate. It was as if the person who had found
in Bryce mention of the Court’s soft under-
belly should have read further, for benefit of
Congress, the President, and the Court: “Tow-
ering over Presidents and State governors, over
Congress and State legislatures, over conven-
tions and the vast machinery of party, public
opinion stands out, in the United States, as the
great source of power, the master of servants
who tremble before it.”*" Princeton’s Professor
Edward Corwin called it “Constitutional Rev-
olution, Ltd.”*! It was a revolution American-
style, without violence.

Effects of FDR’s assault on the Court,
however, went far beyond a string of pro-New
Deal rulings. Had there been nothing more
than this, the confrontation between FDR and
the Court in 1937 would have been impor-
tant, but hardly epochal. Had they chosen an
alternative route, the Justices—probably with-
out grave political consequences—could have
continued to oversee economic and social pol-
icy by approving most such regulations but
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occasionally invalidating others. Instead, the
event marked a constitutional divide in two
principal respects.

First, a majority of the Justices soon re-
vealed that they had abandoned a half-century
or more of jurisprudence that accorded prop-
erty rights and, to a lesser extent, state pre-
rogatives a preferred place in the hierarchy
of constitutional values. As Shesol notes, by
1938, the Justices “signaled a near total re-
treat from the realm of economic policy.”%?
Henceforth, the government would no longer
have to justify a regulation by convincing the
Justices of the need for its enactment. Rea-
sonableness would be assumed from the fact
that a legislature had acted. Thus, an approach
to constitutional interpretation going back as
far as 1890—the “show us why this infringe-
ment on economic liberty is necessary” way
of thinking—was jettisoned.”

Yet the constitutional revolution has had
a second dimension that was independent of
the first: by 1938 the Court unveiled a new
set of constitutional values that would replace
the old. An early clue was appended as a foot-
note in Justice Harlan Fiske Stone’s opinion
in United States v. Carolene Products Co.>*
The footnote’s three paragraphs floated three
exceptions to the Court’s newly professed “tol-
erance for the majority” rule. The first was leg-
islation that “appears on its face to be within a
specific prohibition of the Constitution, such
as those of the first ten amendments.” The sec-
ond was legislation “restricting those political
processes which can ordinarily be expected to
bring about repeal of undesirable legislation.”
The third was legislation “directed at partic-
ular religious. .. or national...or racial mi-
norities.” Such “prejudice against discrete and
insular minorities may be a special condition
which tends seriously to curtail the operation
of those political processes ordinarily to be re-
lied upon to protect minorities, and which may
call for a correspondingly more searching ju-
dicial inquiry.”®> Under the freshly ascendant
banner of self-restraint, property rights would
be left to the ballot box. Judicial activism old-
style was dead; judicial activism new-style was
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just around the corner. Thanks in no small
measure to Roosevelt, the Court rewrote its
job description. New concerns—nonproperty
aspects of the Bill of Rights and the Four-
teenth Amendment—would replace the old.
“The Court,” the author summarizes, “at long
last had reconciled itself to the twentieth cen-
tlll'y.”%

“It is an abiding irony that so much of this
constitutional revolution, as well as the crisis
that instigated it, occurred during the tenure
of Charles Evans Hughes,” writes Shesol.
“Decades earlier, he had been known as a re-
former, but never a revolutionary. He placed
his faith, above all, in reason—in rational grad-
uval progress, the slow unfolding and maturing
of ideas.”®” At the height of the Court’s resis-
tance to the New Deal, Hughes was caught—
uncomfortably and untenably—between the
Court’s two camps. It was at about this time
that “a dance company performed an interpre-
tation of the Supreme Court. The three liber-
als danced on one side, the five conservatives
(including Roberts) on the other, and Hughes
flitted back and forth between them. This once
godlike man had become a tragic, or tragi-
comic, figure.”*® Perhaps Hughes thought that
his refusal “to alight for long in either camp
established some kind of balance. In fact, it
did the opposite. It accentuated the imbalance.
It confirmed many Americans’ sense of the
court as a political institution.”® In short, his
behavior helped to deal the Court one of the
“self-inflicted wounds” about which Hughes
had lectured, and warned, before becoming
Chief Justice.'%

The irony of Hughes’s situation was only
magnified in light of the observation by the
former Justice and future Chief Justice, amidst
his ruminations about self-inflicted wounds,
that “[i]t has repeatedly been sought to use
for political purposes the power of Congress
to fix the number of justices.”'®! Yet it was
in that same assessment, published in 1928,
that Hughes observed that “[w]hen we con-
sider...the fact the [Court] has come out
of its conflicts with its wounds healed, with
its integrity universally recognized, with its
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ability giving it a rank second to none among
the tribunals of the world, and that today no
institution of our government stands higher in
public confidence, we must realize that this is
due...to the impartial manner in which the
Court addresses itself to its never ending task,
to the unsullied honor, the freedom from po-
litical entanglements and the expertness of the
judges who are bearing the heaviest burden of
severe and continuous intellectual work that
our country knows.”19?

Well after Hughes’s tenure as Chief Jus-
tice, the twin dimensions of the revolution of
1937 acquired substantial permanency'® in
American constitutional law only because of
a succession of new faces that Roosevelt was
eventually able to send to the High Court.!®
One of these was the chair of the Securities and
Exchange Commission, William O. Douglas,
whose seat John Paul Stevens would fill many
years later.

As suggested by the Court-packing
episode, the American political system is gov-
erned by what Shesol terms a “dialectic” be-
tween law and individuals. “It is “one of the
many unhelpful antitheses that prevailed [dur-
ing the 1930s] and persist to this day . .. that
the Court is either a purely legal institution or a
political body; that the framers’ intentions are
either easily discernible or always ambiguous
(or even irrelevant); that legal doctrines are
either preordained by the Constitution or are
artificial constructs; and that the justices are
either impervious to social, political, and cul-
tural influences or utterly at their mercy.”!%
As demonstrated by the books surveyed here,
the acts of judging, and certainly the selection
of those who do the judging, are more com-
plex.
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tender cases (Knox v. Lee, 79 U.S. (12 Wallace) 457, 549
(1871)), and the income tax case (Pollockv. Farmers’ Loan
& Trust Co., 158 U.S. 601 (1895), rehearing).

01 yghes, The Supreme Court of the United States,
51,

102/4., 55.

1030ne uses the word “permanency” cautiously when
writing about the Supreme Court. As Justice Douglas
wrote in his concurring opinion in Gideon v. Wainwright,
“[H]appily, all constitutional questions are always open.”
372 U.S. 335, 346 (1963) (Douglas, J., concurring).
104Before the election of 1940, George Sutherland, Car-
dozo, Brandeis, and Pierce Butler, in addition to Van De-
vanter, were also gone. In their seats were Hugo L. Black,
Stanley E Reed, Felix Frankfurter, William O. Douglas,
and Frank Murphy. When Franklin Roosevelt took the
oath of office for an unprecedented third term in January
1941, only James C. McReynolds, Stone, Hughes, and
Roberts remained from the “old” Court of 1936-37, and
by late spring both McReynolds and Hughes had retired.
The President now had “his” Court.

193 Shesol, 523.
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