Introduction

Melvin 1. Urofsky

The articles in this issue of the Journal,
based on last fall’s annual lecture series, are
particularly timely in light of the current war
against terrorism and the fighting in Iraq and
Afghanistan. As anyone who has followed the
news can attest, there are a number of legal
issues involved regarding how people desig-
nated as “terrorists” or “enemy combatants”
are to be treated. How far do the normal pro-
cedural rules for criminal trials go when ap-
plied during wartime? How extensive are the
war powers claimed by the executive branch,
powers that definitely exist but are not spelled
out in the Constitution?

Some of these issues are already being
considered in lower federal courts, and so there
is good reason to believe that at some point
they will reach the Supreme Court. While one
can never predict how a current court will act
based on past experience, knowing that past ex-
perience may be a guide to understanding why
courts do—and do not—act in certain ways
during times of national crisis.

The six articles that comprise this issue
do not, of course, cover fully all war-related
issues that have come before the Court, nor
could they. But they do give a good sampling
of how the Court—which, one should always
remember, is a branch of the government and
not some abstract body of platonic guardians
hidden away in a marble Olympus—has re-
sponded when the nation has been threatened
in the past.

The record is, as we would expect, mixed.
In some instances, the Court has shown such
great deference to the political bodies as to
almost abdicate its responsibilities for inter-
preting the Constitution. In other instances, it
has essentially told the President and Congress
that despite the fact of war, fundamental con-
stitutional safeguards must be observed.

The problem, of course, is that the war
on terrorism—the first war in almost two cen-
turies to inflict casualties on our homeland—
is very different from the traditional wars
we fought during the twentieth century, even
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Vietnam. The issues are, in many ways, con-
fusing, since the acts of terrorists are so alien
to the rule of law that we cherish so highly.
But as prior courts have reminded us, even if
our enemies do not observe our constitutional

rules, we must, and how we do that is often
difficuit to discern.

These lectures give some idea of the prob-
lems involved. No doubt we shall learn much
more in the years to come.



Civil Liberties in Wartime

GEOFFREY R. STONE*

I have a simple thesis: In time of war—or, more precisely, in time of national crisis—we
respond too harshly in our restriction of civil liberties, and then later regret our behavior. To
explore this thesis, I will briefly review our experience in 1798, the Civil War, World War I,
World War II, the Cold War and the Vietnam War. I will then offer some observations.

The “Half War” with France

The period from 1789 to 1801 was a critical
era in American history. In an atmosphere of
fear, suspicion and intrigue, the new Consti-
tution was put to a test of its very survival.
Sharp internal conflicts buffeted the new na-
tion, which also found itself embroiled in a
fierce international struggle between Europe’s
two great powers, the French Republic and Im-
perial Britain. It was a time of bitter party war-
fare and rampant hysteria.

By 1798, many of the ideas generated by
the French Revolution had aroused deep fear
and hostility in some segments of the American
population. A rancorous political and philo-
sophical debate raged between the Federalists,
then in power, and the Republicans. The Fed-
eralists feared that the sympathy of the Repub-
licans for the French Revolution indicated a
willingness to plunge the United States into a
similar period of violent upheaval. The Repub-
licans feared that the Federalist sympathy for

England denoted a desire to restore aristocratic
forms and class distinctions in America.

As the war in Europe raged and the
United States found it increasingly difficult to
maintain a perilous neutrality, President John
Adams sent John Marshall to Paris to nego-
tiate a treaty to guarantee the immunity of
American shipping from attacks by French
corsairs. When this effort failed because the
French demanded “tribute” to help finance
their war with England, Americans were out-
raged at the arrogance of the French. A wave of
patriotic fervor swept the nation under the ral-
lying cry “Millions for Defense, but Not One
Cent for Tribute.” President Adams placed the
United States into a “virtual state of undeclared
war.”?

Congress gave the President everything he
asked for and more. It ordered additional war-
ships, appropriated substantial funds to fortify
harbors, established a new Department of the
Navy, expanded the army by adding twelve
new regiments of infantry, authorized the navy
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This 1798 cartoon shows France as a monster, with one foot in Switzerland, saying to Britain “We will come and
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plant the tree of liberty in your hearts and make your nation free.” The Federalists entered into an undeclared
war with France over its demand for tribute money to guarantee immunity from attacks by French ships, but
the Republicans believed that America should stay out of the Anglo-French conflict.

to attack armed French ships, and abrogated
all treaties with France. George Washington
was recalled from Mount Vernon to assume
command of America’s military forces. Adams
was suddenly a national hero. Whenever he ap-
peared in public, he was greeted with huzzas.
The nation was on a war footing.

The Republicans fiercely criticized these
measures. Vice President Thomas Jefferson
feared that a war with France would drive
the United States into the arms of England
and deliver the nation over to the forces
of anti-republicanism and monarchy. He be-
lieved that if the United States could main-
tain its distance from the European conflict,
the French might defeat the English and thus
make republicanism secure once and for all
in America.’> Republican Congressman Albert
Gallatin protested that the Federalists had ex-
aggerated the dangers facing the nation and
that the measures they proposed would precip-
itate an unnecessary and disastrous war with

France. He derided as “wild” the Federalist
claim that France intended to “subjugate our
country.”™ Congressman Brent added that he
was no more apprehensive of a French inva-
sion than he was of being “transported before
night into the moon.”

The Federalists were aghast. Congress-
man Robert Goodloe Harper warned that the
nation had to prepare immediately rather than
waiting until invasion was imminent, and Con-
gressman “Long John™ Allen of Connecticut
warned of “bloodshed, slaughter, pillage, and a
complete subjection to France.” Congressman
Edmund accused the Republicans of being
“so degraded, so reduced, and humbled” that
they were willing to receive whatever “boon
we can beg” from the French. He advocated
a more “manly course of conduct.” Samuel
Dana of Connecticut charged that the Republi-
cans’ peace of “passive obedience” was not
a peace “worthy [of] the American Repub-
lic.” Congressman Harper declared that he was
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“ready to go to war.”® President Adams ac-
cused the Republicans of supporting measures
that “would sink the glory of our country and
prostrate her liberties at the feet of France.”
Such persons, he declared, deserve only our
“contempt and abhorrence.”’

The Federalists accused Republicans of
acting as agents of France. Charging that Re-
publicans had resisted “every proposition for a
prompt, energetic, and effectual defence of our
country,” Congressman Allen raged that “were
France herself to speak through an Ameri-
can mouth, I cannot conceive” what it would
say “more than what we have heard from cer-
tain gentlemen to effect her purposes.” Con-
gressman Harper accused the Republicans of
preparing “the people for a base surrender of
their rights” and declared that “[whether we
want it or not,] we are now in war.” He accused
the Republicans of intentionally taking posi-
tions that would “tend directly to the destruc-
tion of the country,” and wondered “whose ser-
vants they were desirous of being.”®

Against the drumbeat of imminent war
against the world’s mightiest army, the Fed-
eralists enacted the Alien and Sedition Acts
of 1798. The Alien Acts arose out of the
Federalists’ concern that recent immigrants to
the United States, many of whom had fled
tyrannical governments, constituted a danger-
ous nest of potential disloyalty and Republi-
can strength. Federalists feared that these im-
migrants would “contaminate the purity . . . of
the American character.”® The Alien Friends
Act, which was enacted along strict party lines
as an “emergency” measure to deal with the
impending crisis, empowered the President to
seize, detain, and deport any noncitizen he
judged to be dangerous to the peace and safety
of the United States. The act accorded the
alien no right to a hearing and no right to
present evidence on his own behalf. Republi-
cans objected that the act was patently uncon-
stitutional. Federalists responded that aliens
“cannot complain of any breach of our Con-
stitution” because they have no constitutional
rights.!® Although the Alien Act was never en-
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forced, it had a powerful intimidating effect,
causing many aliens to flee the country.!!

The Sedition Act of 1798, which also was
enacted as an “emergency” measure, prohib-
ited the publication of “any false, scandalous,
and malicious writing” against the government
of the United States, the Congress, or the Pres-
ident with intent to defame them or bring them
into “contempt or disrepute.”!? In this legisla-
tion, the government of the United States de-
clared war on dissent. Congressman Otis main-
tained that the act was justified because the
very existence of the nation was endangered
by a “crowd of spies and inflammatory agents”
that had spread across the nation, “fomenting
hostilities” and “alienating the affections of
our own citizens.”'® In response to Republi-
can objections that the act violated the First
Amendment, Congressman Allen insisted that
the First Amendment “was never understood
to give the right of publishing falsehoods and
slanders, nor of exciting sedition, insurrection,
and slaughter, with impunity. A man was al-
ways answerable for the malicious publication
of falsehood; and what more does this bill
require?”!

Unlike the Alien Act, the Sedition Act
was vigorously enforced, but only against sup-
porters of the Republican party. Prosecutions
were brought against the leading Republican
newspapers and the most vocal critics of the
Adams administration. The act proved an ef-
fective weapon for the suppression of dissent.
Consider, for example, the plight of Matthew
Lyon, a Republican congressman from Ver-
mont. During his re-election campaign, Lyon
published an article in which he asserted that
under President Adams, “[E]very considera-
tion of the public welfare [was] swallowed up
in a continual grasp for power, in an unbounded
thirst for ridiculous pomp, foolish adulation,
and selfish avarice.” Because this statement
clearly brought the President into “disrepute,”
Lyon was convicted and sentenced to prison.
The Federalist press rejoiced, but Lyon be-
came an instant martyr and was re-elected to
Congress while in jail.!>
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In other illustrative prosecutions under the
Sedition Act, Republican journalist Thomas
Cooper was convicted for “falsely” accusing
President Adams of saddling the nation “with
the expense of a permanent navy” and un-
dermining the nation’s credit, James Callen-
der was convicted for “falsely” stating that
the President’s goal had been to instigate “a
French war, professedly for the sake of sup-
porting American commerce, but in reality for
the sake of yoking us into an alliance with the
British tyrant,” and Charles Holt was convicted
for “falsely™ asserting that the citizens of the
United States held a “natural and just abhor-
rence for standing armies.”'® In all, the Fed-
eralists arrested twenty-five Republicans un-
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While riding circuit, Jus-
tice Samuel Chase so
vigorously prosecuted Re-
publicans under the Sedi-
tion Act that the House
of Representatives voted
a bill of impeachment
against him in 1804. Al-
though an investigation
confirmed his impartiality
and intemperance, Chase
was saved from convic-
tion by Federalist Sena-
tors, who blocked a two-
thirds majority vote.

der the act. At least fifteen of these arrests re-
sulted in indictments. Ten cases went to trial,
all resulting in convictions before openly hos-
tile Federalist judges and juries.

Of all the Federalist judges, Justice
Samuel Chase was the one Republicans most
feared and loathed. They referred to Chase’s
conduct in sedition trials from 1798 to 1800
as “Chase’s Bloody Circuit.”'” In 1804, the
House of Representatives voted a bill of im-
peachment against Chase. The articles of im-
peachment found that in his conduct of the trial
of Callender, Chase had committed miscon-
duct in his rulings on the composition of the
jury, his refusal to permit witnesses to testify
for the defense, his “rude, contemptuous, and
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indecent conduct during the trial” and his per-
sistent refusal of continuances to the defense.
The articles declared that the trial had been
marked by “manifest injustice, partiality and
intemperance” and by “an indecent solicitude
for the conviction of the accused.”'® Only con-
siderations of Chase’s age and the presence of
a block of Federalist senators saved him from
conviction by the required two-thirds majority.

The Supreme Court did not have occasion
to rule on the constitutionality of the Sedition
Act at the time, and the act expired by its own
terms on the last day of Adams’s term of of-
fice. President Jefferson thereafter pardoned
all those who had been convicted under the
act, and in 1840 Congress repaid all the fines,
noting that the act had been passed under a
“mistaken exercise” of power and was “null
and void.”"” The Sedition Act was a critical

factor in the demise of the Federalist party, and
the Supreme Court has never missed an oppor-
tunity in the years since to remind us that the
Sedition Act of 1798 has been judged uncon-
stitutional in the “court of history.

20
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The Civil War

During the Civil War, the nation faced perhaps
its most severe challenge. As in most civil wars,
there were sharply divided loyalties, fluid mil-
itary and political boundaries, and easy oppor-
tunities for espionage and sabotage. Moreover,
the nation had to cope with the stresses of slav-
ery, emancipation, conscription, and stagger-
ing casualty lists, all of which triggered deep
division and even violent protest. Faced with
these tensions, President Abraham Lincoln had
to balance the conflicting interests of military
security and individual liberty. At the core of
this conflict was the writ of habeas corpus,
which has historically guaranteed a detained
individual the right to a prompt judicial deter-
mination of whether his detention by govern-
ment is lawful.

Shortly after the attack on Fort Sumter,
the Sixth Massachusetts Volunteers attempted
to march through Baltimore in order to reach
the nation’s capital. A mob of Confederate
sympathizers attacked the soldiers, resulting

On the streets of Baltimore, in 1861, the Sixth Massachusetts Volunteers fought Confederate sympathizers

who were trying to prevent the Union’s attempt to march to Washington and defend the nation’s capitol.
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in sixteen deaths and widespread rioting. To
prevent additional Union troops from enter-
ing the city, the mayor ordered the destruc-
tion of all railroad bridges connecting Balti-
more with the North. The nation’s capital was
isolated and gripped in fear.?! Members of
the Cabinet insisted on decisive and imme-
diate action. On April 27, to restore order in
Baltimore and to enable Union forces to pro-
tect Washington, Lincoln suspended the writ
of habeas corpus and declared martial law in
Maryland.?? Lincoln’s private secretaries, John
Nicolay and John Hay, later revealed that the
stress of this crisis put Lincoln in a state of se-
vere “nervous tension.””® Soon thereafter, in
the course of arresting suspected secession-
ists, Union soldiers seized John Merryman, a
cavalryman who had allegedly burned bridges
and destroyed telephone wires during the April
riots. Merryman immediately filed a petition
for a writ of habeas corpus, seeking his release
from military detention. The judge assigned
to hear Merryman’s petition was Chief Justice
Roger B. Taney.

As commander of Fort McHenry, General George Cad-
walader (above) had custody of John Merryman, the
Confederate cavalryman who had allegedly partici-
pated in the Baltimore riots.
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Taney ruled in Ex parte Merryman®* that
only Congress was authorized to suspend the
writ of habeas corpus and that Lincoln’s order
was therefore unconstitutional. Moreover, be-
cause Merryman was not a member of the mil-
itary forces of the United States, and because
the civil courts in Maryland remained open and
functioning, ordinary judicial process, rather
than military authority, had jurisdiction over
the matter. Indeed, Taney “supposed it to
be one of those points of constitutional law
upon which there was no difference of opin-
ion . . . that the privilege of the writ could not
be suspended, except by act of Congress.”?
To support this judgment, Taney invoked the
text of the Constitution,?® Chief Justice John
Marshall’s opinion in Ex parte Bollman,*’
Joseph Story’s Commentaries on the Con-
stitution,”® and President Thomas Jefferson’s
application to Congress for authority to sus-
pend the writ of habeas corpus when he found
it necessary to deal with the Aaron Burr con-
spiracy. In Taney’s judgment, the matter was
without doubt: “[T]he president has exercised
a power which he does not possess under the
constitution.”?’ Taney therefore issued the writ
of habeas corpus and commanded General
George Cadwalader, who was in charge of Fort
McHenry and had custody of Merryman, to
appear before him and to “have with you the
body of John Merryman” in order to comply
with whatever the “[Court shall] determine.”*°

Taney’s scathing attack on Lincoln and his
administration, which he intended to be a deci-
sive rejection of excessive executive authority,
was celebrated throughout the Confederacy. In
the North, it quickly became a critical part
of the anti-administration literature. Not sur-
prisingly, however, Taney’s action was severely
criticized by the pro-administration press. The
Washington Evening Star complained that it
exhibited “a determination on his part palpa-
bly to ignore the existing state of the country.”
The New York Times added that Taney’s de-
cision was “officious and improper” because
it “presents the ungracious spectacle” of a
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judicial officer who is “eager. . .to exculpate
a traitor.”!

Lincoln flatly refused to comply with the
Chief Justice’s ruling.> When the U.S. mar-
shal arrived at Fort McHenry to serve the writ
on Cadwalader, he was denied entry to the fort.
Taney was stymied. Although noting that the
U.S. marshal had the legal authority to seize
Cadwalader and bring him forcibly before the
court, Taney recognized that the marshal “will
be resisted in the discharge of that duty by
a force notoriously superior” to his own and,
“such being the case, the Court has no power
under the law.” Taney concluded that all he
could do was to “reduce to writing the reasons
under which I have acted” and report them
to the President, in the hope that he would
“perform his constitutional duty to enforce the
laws, in other words, to enforce the process
of this Court.”*3 Lincoln simply ignored the
court’s order.

Given the chaotic and fearful state of the
Union, there was no widespread public op-
position either to Lincoln’s suspension of the
writ of habeas corpus or to his disregard of
Taney’s decision.*® Merryman was released
several weeks later. Although charged with
treason, he was never tried because the govern-
ment recognized that no Maryland jury would
convict him.3

On July 4, ina special address to Congress,
Lincoln argued the matter in his own be-
half. He maintained that although the Con-
stitution “is silent” on whether suspension
of the writ of habeas corpus is a pres-
idential or congressional power, the “war
power” and the President’s constitutional role
as “commander-in-chief” placed upon him the
responsibility to defend the nation against im-
minent destruction.® He asserted that Chief
Justice Taney’s interpretation of the Consti-
tution would allow “all the laws, but one,
to go unexecuted, and the Government itself
go to piece, lest that one be violated.” This,
he implied, was implausible.?” Acknowledg-
ing that it was uncertain whether his actions
were “strictly legal or not,” Lincoln insisted
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that they were undertaken in circumstances of
“public necessity.” He also hastened to assure
Congress that the authority he had assumed
had “been exercised but very sparingly.”38

Two years later, in his replies to Eras-
tus Corning and the Ohio Democrats, Lincoln
elaborated on his rationale for the suspension
of habeas corpus. “Civil courts,” he argued,
“are organized chiefly for trials of individuals,
or, at most, a few individuals acting in con-
cert; and this in quiet times, and on charges
of crimes well defined in the law.” They are
“utterly incompetent” to deal with the demands
of a full-scale rebellion. The relevant provi-
sion of the Constitution for “a case of re-
bellion,” he maintained, is the clause provid-
ing that the “‘privilege of the writ of habeas
corpus shall not be suspended, unless when
in cases of rebellion or invasion, the public
safety may require it.”” That provision, he ex-
plained, “plainly attests the understanding of
those who made the Constitution, that ordinary
courts of justice are inadequate to ‘cases of re-
bellion’. . . [and] attests their purpose that, in
such cases, men may be held in custody whom
the courts, acting on ordinary rules, would
discharge.”?

Whatever the merits of Lincoln’s reason-
ing, his defiance of Chief Justice Taney’s order
in Merryman did not generate any appreciable
public outcry.** No doubt the public agreed
with the President that this was no time to quib-
ble over strict adherence to the Constitution.
The absence of any resistance to this initial as-
sertion of aggressive executive authority eased
the way for Lincoln to proceed on other fronts
as well. Only a few weeks later, Lincoln sus-
pended the writ in Florida. Over the course of
the war, Lincoln suspended the writ of habeas
corpus on eight separate occasions. His most
extreme suspension order, in September 1862,
was applicable nationwide and declared that
“[AJl persons. .. guilty of any disloyal prac-
tice . .. shall be subject to martial law.”*!

Although there were several accom-
plished constitutional lawyers in Congress, the
legislative branch proved much less concerned
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than the Chief Justice about its prerogatives
with respect to the suspension of habeas cor-
pus. Congress silently deferred to the Presi-
dent and then, in 1863, enacted legislation that
ratified the President’s actions.*> Once sus-
pension of the writ and declaration of martial
law had been accepted by Congress and the
public, the administration felt free to employ
these tactics at will to enforce conscription,
combat draft resistance, and defy judicial or-
ders that might otherwise have interfered with
government policy.*3

William Seward was widely quoted in the
Democratic press as having commented to the
British minister in Washington that “I can
touch a bell on my right hand and order the
arrest of a citizen in Ohio. I can touch the
bell again and order the imprisonment of a
citizen of New York, and no power on earth
but that of the President can release them. Can
the Queen of England, in her dominions, say
as much?” These arrests, which usually took
place at night, “spread fear and hate” among
those who dissented from the administration’s
policies.*

It is unknown exactly how many civilians
were arrested by military authorities during
the Civil War. Estimates range from 13,000
to 38,000.%° Most of these arrests were in the
border states and, as the war moved south,
in the states of the Confederacy; most were
for such offenses as draft evasion, deser-
tion, sabotage, and trading with the enemy.
Although phrases such as “treasonable lan-
guage,” “Southern sympathizer,” “disloyalty,”
and “inducing desertion” appear occasionally
in the prison records, relatively few individu-
als were arrested for their political beliefs or
expression.*®

Of those arrested for disloyal speech,
a few were persons of influence. The
most prominent example was Clement Val-
landigham, a former Ohio congressman who
was the most forceful spokesman of the Cop-
perheads. Vallandigham was convicted by a
military tribunal and exiled by Lincoln for
making a speech in Ohio in which he described
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the Civil War as “wicked, cruel, and unneces-
sary,” depicted it as “a war for the freedom of
the blacks and the enslavement of the whites,”
characterized General Order no. 38 as a “base
usurpation of arbitrary authority,” and urged
citizens to use “‘the ballot-box’ to hurl ‘King
Lincoln’ from his throne.”*’

Most of those arrested for disloyal expres-
sion, however, were men of obscurity whose
outbursts were hardly threatening to the war
effort. David Lyon of Illinois, for example, was
arrested for saying that “anyone who enlists is
a God Damn fool,” William Palmer of Ohio
was arrested for writing that “not fifty soldiers
will fight to free Negroes” and Jacob Wright
of New Jersey was arrested for saying that any-
one who enlists is “no better than a goddamned
nigger.”*

If there is a black mark on Lincoin’s civil
liberties record, it is surely that he did not
exercise sufficient oversight of his military
commanders in their relations with the civil-
ian population. Although Lincoln himself did
not encourage such conduct, did not propose
a new Sedition Act, and frequently counseled
restraint, he clearly gave too much rein to his
military officers, who too often assumed that
war substitutes the law of force for the rule of
law.

Shortly after the Civil War ended, the
Supreme Court finally considered the constitu-
tionality of Lincoln’s suspensions of the writ of
habeas corpus. Lambdin Milligan was seized
by military authorities in Indiana for allegedly
conspiring to engage in criminal acts to aid the
Confederacy. He was tried by a military com-
mission, convicted, and sentenced to death. In
Ex parte Milligan,® the Supreme Court held
that the government could not constitutionally
suspend the writ of habeas corpus or impose
martial law even in time of war or insurrec-
tion if the civil courts were open and func-
tioning, as they were in Indiana. To justify a
suspension of the writ, the Court added, “ne-
cessity must be actual and present; the inva-
sion real, such as effectually closes the courts
and deposes the civil government.”® In his
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opinion for the Court, Justice David Davis
explained:

The Constitution . . . is a law for rulers
and people, equally in war and in
peace, and covers with the shield
of its protection all classes of men,
at all times, and under all circum-
stances. No doctrine, involving more
pernicious consequences, was ever
invented by the wit of man than that
any of its provisions can be suspended
during any of the great exigencies of
government. Such a doctrine leads di-
rectly to anarchism or despotism, but
the theory of necessity on which it
is based is false; for the government,
within the Constitution, has all the
powers granted to it, which are neces-
sary to preserve its existence; as has
been happily proved by the result of
the great effort to throw off its just
authority.>!

World War |

The story of civil liberties during World War I
is, in many respects, an even more disturb-
ing chapter in our nation’s history. When the
United States entered the war in April 1917,
there was strong opposition to both the war
and the draft. Many citizens believed that our
goal was not to “make the world safe for
democracy,” but to protect the investments of
the wealthy. Many German-Americans, Irish-
Americans, socialists, pacifists, and anarchists
were sharply critical of the Wilson administra-
tion. Such compelling figures as Jane Addams,
Eugene Debs, and Emma Goldman all opposed
the war, as did more mainstream critics such
as Robert Jackson and Frank Murphy. Dur-
ing Congress’s debate on the war resolution,
Republican Senator Frank Norris of Nebraska
protested that “[W]e are about to put the dollar
sign upon the American flag,”? and Senator
James Reed warned that the reinstitution of the
draft “will have the streets of our American
cities running red with blood.”>?
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President Wilson had little patience for
such dissent. After the sinking of the Lusita-
nia, he warned that disloyalty “must be crushed
out” of existence,** and in calling for the first
federal legislation against disloyal expression
since the Sedition Act of 1798, he insisted
that disloyalty “was . . . not a subject on which
there was room for . . . debate,” for disloyal in-
dividuals “had sacrificed their right to civil
liberties.”>* In these and similar pronounce-
ments, Wilson set the tone for what was to
follow.

Shortly after the United States entered the
war, Congress enacted the Espionage Act of
1917. Although the act dealt primarily with
espionage and sabotage, several provisions
had serious consequences for the freedom of
speech. Specifically, the act made it a crime
for any person willfully to “cause or attempt to
cause insubordination, disloyalty, or refusal of
duty in the military forces of the United States”
or willfully to “obstruct the recruiting or enlist-
ment service of the United States.”® Although
the congressional debate makes clear that the
1917 Act was intended, not to suppress dissent
generally, butto address very specific concerns
relating directly to the operation of the mili-
tary, aggressive federal prosecutors and com-
pliant federal judges soon transformed it into a
full-scale prohibition of seditious utterance.’”
The administration’s intent in this regard was
made evident in November 1917 when Attor-
ney General Charles Gregory, referring to war
dissenters, declared: “May God have mercy on
them, for they need expect none from an out-
raged people and an avenging government.”®

In fact, the federal government worked
strenuously to create an “outraged people.” Be-
cause there had been no direct attack on the
United States, and no direct threat to our na-
tional security, the administration found it nec-
essary to generate a sense of urgency and a
mood of anger in order to exhort Americans
to enlist, to contribute money, and to make
the many sacrifices that war demands. To this
end, President Wilson established the Com-
mittee for Public Information (CPI), under the
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The Espionage Act of 1917

was enacted very shortly af-

ter the United States en-

tered World War I. Although

the act dealt primarily with
espionage and sabotage,
several provisions had seri-
ous consequences for free-

direction of George Creel, the charge of which
was to promote support for the war. The
CPI produced a flood of inflammatory and
often misleading pamphlets, news releases,
speeches, editorials, and motion pictures, all
designed to instill a hatred of all things German
and of all persons whose loyalty was open to
doubt.

In the first month of the war, Attorney
General Gregory asked every loyal Ameri-
can to act as a “voluntary detective,” sug-
gesting that “citizens should bring their sus-
picions. . . to the . .. Department of Justice.”’
As a result, literally thousands of accusations
of disloyalty poured into the department each

dom of speech.

day. The CPI and the Department of Justice ac-
tively encouraged patriotic “citizens groups”
to support this effort. The actions of these
groups went far beyond the reporting of sus-
pected disloyalty. With implicit immunity, they
engaged in breaking and entering, bugging of-
fices, tapping telephones, and examining bank
accounts and medical records. Vigilantes ran-
sacked the homes of German-Americans and
attacked those who questioned the war. In
Texas, six farmers were horsewhipped because
they declined to contribute to the American
Red Cross; in Oklahoma, a former minister
who opposed the sale of Liberty Bonds was
tarred and feathered; in Illinois, an angry mob
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MUST LIBERTY’S LIGHT GO OUT?

Thousands of accusa-
tions of disloyalty were
reported to the Justice
Department each day
under the Espionage Act,
and many citizens groups
were encouraged to ille-
gally tap telephones and
break and enter into the
offices of those suspected
of disloyalty. Lawyers who
criticized the war—or
even defended the war'’s
critics—were subjected

to ostracism.

wrapped an individual suspected of disloyalty
in an American flag and then murdered him on
a public street.*

After the war, Assistant Attorney General
John Lord O’Brian, one of the most thoughtful
government officials of this era, described
these citizens groups as one of the “chief em-
barrassments” caused by the war “mania.”®'
Even Creel later lamented that these asso-
ciations, which he had helped create, were
“hysteria-manufacturing bodies, whose patri-
otism was . . . a thing of screams, violence, and
extremes.”®? It was in this atmosphere that fed-
eral judges were called upon to apply the Es-
pionage Act of 1917.

The general tenor of the legal profession
in this era was both politically and jurispruden-
tially conservative. Bar associations tended to
be severely patriotic, and lawyers who criti-
cized the war—or even defended war critics—
were subjected to ostracism and occasionally
even formal discipline. Moreover, there was
as yet no deeply rooted commitment to civil
liberties within the legal profession, and there
was no well-developed understanding of the
freedom of speech. In this environment, and
in the absence of any clear judicial precedents
protecting this freedom, it was unlikely that
many judges would stand up to the pressures
for suppression.
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Nonetheless, a few judges did take a
strong stand in support of civil liberties.
In particular, federal district judges George
Bourquin of Montana, Charles Amidon of
North Dakota, and Learned Hand of New York
stood fast against the tide. Judges Bourquin
and Amidon insisted that in order to sustain a
prosecution under the Espionage Act, the gov-
ernment had to offer convincing evidence that
the defendant had specifically intended to in-
terfere with the war effort and that the speech
was likely to have that effect.®® Judge Hand
embraced a different approach. In his opinion
in the Masses case,®* Hand argued that speech
did not violate the Espionage Act unless the
speaker expressly urged others to do something
unlawful. “If that not be the test,” he cautioned,
“I can see no escape from the conclusion that
under this [Act] every political agitation. . . is
illegal.” This distinction, he emphasized, “is
not a scholastic subterfuge, but a hard-bought
acquisition in the fight for freedom.”®?

Few other judges displayed the wisdom—
or courage—of Judges Bourquin, Amidon, and
Hand. The Department of Justice prosecuted
more than 2,000 individuals for allegedly dis-
loyal or seditious expression in this era, and
in an atmosphere of fear, hysteria, and clamor,
most judges were quick to mete out severe pun-
ishment to those deemed disloyal. The prevail-
ing approach in the lower federal courts is well
illustrated by the decision of the United States
Court of Appeals in Shaffer v. United States.%®
In Shaffer, the defendant was charged with pos-
sessing and mailing copies of a book, The Fin-
ished Mystery, in violation of the Espionage
Act. The book contained the following pas-
sage, which was specified in the indictment:

If you say it is a war of defense against
wanton and intolerable aggression, I
must reply that...it has yet to be
proved that Germany has any inten-
tion or desire of attacking us. .. .The
war itself is wrong. Its prosecution
will be a crime. There is not a ques-
tion raised, an issue involved, a cause
at stake, which is worth the life of one
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blue-jacket on the sea or one khaki-
coat in the trenches.%’

Shaffer was convicted, and the Court of Ap-
peals affirmed, with the following reasoning:

It is true that disapproval of war and
the advocacy of peace are not crimes
under the Espionage Act; but the
question here . . . is whether the natu-
ral and probable tendency and effect
of the words . . . are such as are calcu-
lated to produce the result condemned
by the statute . ...

The service may be obstructed by
attacking the justice of the cause for
which the war is waged, and by un-
dermining the spirit of loyalty which
inspires men to enlist or to register
for conscription in the service of their
country. The greatest inspiration for
entering into such service is patrio-
tism, the love of country. To teach
that. . . the war against Germany was
wrong and its prosecution a crime, is
to weaken patriotism and the purpose
to enlist or to render military service
inthe war. ...

It is argued that the evidence fails
to show that [Shaffer] committed
the act willfully and intentionally.
But. .. he must be presumed to have
intended the natural and probable
consequences of what he knowingly
did.%®

This approach was embraced by almost
every federal court that interpreted the Es-
pionage Act during the course of the World
War 1.%° The result, as Judge Hand had feared,
was the suppression of virtually all criticism of
the war. Applying this standard, juries almost
invariably returned a verdict of guilty.”® Rose
Pastor Stokes, the editor of the socialist Jewish
Daily News, was sentenced to ten years in
prison for saying “I am for the people, while the
government is for the profiteers” during an an-
tiwar statement to the Women’s Dining Club of
Kansas City.”! D. T. Blodgett was sentenced to
twenty years in prison for circulating a leaflet



CIVIL LIBERTIES IN WARTIME

urging voters in Iowa not to re-elect a con-
gressman who had voted for conscription.”
The Reverend Clarence H. Waldron was sen-
tenced to fifteen years in prison for distributing
a pamphlet stating that “[I]f Christians [are]
forbidden to fight to preserve the Person of
their Lord and Master, they may not fight to
preserve themselves, or any city they should
happen to dwell in.””> As Paul Murphy has
observed, these judges and juries were clearly
“swayed by wartime hysteria.””*

In 1919, O’Brian explained that the Es-
pionage Act “was not directed against disloyal
utterances.” Rather, its “sole aim™ was “to pro-
tect the process of raising and maintaining our
armed forces.””® In practice, however, the act
became an efficient tool for the blanket sup-
pression of all “disloyal utterances.” Profes-
sor Zechariah Chafee later concluded that un-
der the “bad tendency” interpretation of the
Act, all “genuine discussion among civilians
of the justice and wisdom of continuing a
war . .. becomes perilous.””®

But even this was not enough. Angered
by the rulings of Judges Bourquin, Amidon,
and Hand, and determined to ensure that no
similar decisions would be possible, Congress
enacted the Sedition Act of 1918, which made
it criminal, among other things, for any per-
son to utter, print, write, or publish any dis-
loyal, profane, scurrilous, or abusive language
intended to cause contempt or scorn for the
form of government of the United States, the
Constitution, or the flag, or to utter any words
supporting the cause of any country at war with
the United States or opposing the cause of the
United States.”’

Even the signing of the Armistice did not
bring this era to a close. The Russian Revolu-
tion had generated deep anxiety in the United
States, and a series of violent strikes and spec-
tacular bombings triggered the period of in-
tense public paranoia that became known as the
“Red Scare” of 1919—-1920. Attorney General
A. Mitchell Palmer announced that the bomb-
ings were an “attempt on the part of radical
elements to rule the country.””® The New York
Times proclaimed: “Red Peril Here!”"
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Attorney General A. Mitchell Palmer (above) fueled
the hysteria of the Red Scare by charging in a sen-
sationalist way—and often unwarrantedly—that Com-
munists had instigated violent strikes and race riots.

Attorney General Palmer established the
General Intelligence Division (GID) within the
Federal Bureau of Investigation (FBI) and ap-
pointed J. Edgar Hoover to gather and coordi-
nate information about radical activities. The
GID unleashed a horde of undercover agents
and confidential informants to infiltrate rad-
ical organizations. From November 1919 to
January 1920, the GID conducted a series of
stunning raids in thirty-three cities. More than
5,000 people were arrested on suspicion of rad-
icalism. The general procedure was to make
wholesale arrests of people in places believed
to be radical hangouts. The GID aggressively
fed the Red Scare by publicly disseminating
sensational—and often unwarranted—charges
that communists and other dissidents had insti-
gated violent strikes and race riots. The public
was ecstatic. The Washington Post proclaimed
that “[Tlhere is no time to waste on hair-
splitting over any supposed infringements of
liberty.”®® Attorney General Palmer described
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the “alien filth” captured in these raids as
creatures with “sly and crafty eyes . . . lopsided
faces, sloping brows and misshapen features”
whose minds were tainted by “cupidity, cru-
elty,...and crime.”8! More than a thousand
individuals were summarily deported.

In the spring of 1920, a group of distin-
guished lawyers and law professors, including
Ernst Freund, Felix Frankfurter, and Roscoe
Pound, published a report on the activities of
the Department of Justice that carefully doc-
umented that the government had acted with-
out legal authorization and without complying
with the minimum standards of due process.%?
This report marked the beginning of the end of
this era. As the Christian Science Monitor ob-
served in June 1920, “[I]n the light of what is
now known, it seems clear that what appeared
to be an excess of radicalism” was met with a
real “excess of suppression.”®?

And where was the Supreme Court in
all this? The story of the Court in this era
is too familiar—and too painful—to bear re-
peating in detail. In a series of decisions in
1919 and 1920—Schenck, Frohwerk, Debs,
Abrams, Schaefer, Pierce, and Gilbert®*—the
Court consistently upheld the convictions of
individuals who had agitated against the war
and the draft, individuals as obscure as Mol-
lie Steimer, a Russian-Jewish émigré who had
distributed antiwar leaflets in Yiddish on the
lower East Side of New York, and as prominent
as Eugene V. Debs, who had received almost a
million votes as the Socialist party candidate
for President in 1912,

Gilbertv. Minnesota illustrates the Court’s
thinking at the time. Joseph Gilbert made a
speech charging that “We were stampeded into
this war by newspaper rot to pull England’s
chestnuts out of the fire.” Gilbert was tried and
convicted under a state law declaring it unlaw-
ful for any person to teach or advocate “that
men should not enlist in the military or naval
forces.” Justice Joseph McKenna affirmed the
conviction, explaining that “[E]very word that
he uttered in denunciation of the war was false,
was deliberate misrepresentation of the mo-
tives which impelled it, and the objects for
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which it was prosecuted.” McKenna added that
it would be a “travesty on the constitutional
privilege” Gilbert “invokes to assign him its
protection.”

Although Justices Oliver Wendell Holmes
and Louis Brandeis (eventually) separated
themselves from their brethren and launched
what became a critical underground tradi-
tion within the Court’s First Amendment
jurisprudence,® the Court as a whole showed
no interest in the rights of dissenters. As Harry
Kalven once observed, these decisions left no
doubt of the Court’s position: “While the na-
tion is at war, serious, abrasive criticism. . . is
beyond constitutional protection.” These de-
cisions, he added, “are dismal evidence of the
degree to which the mood of society penetrates
judicial chambers.” The Court’s performance,
he concluded, was “simply wretched.””®’

In December 1920, after all the dust had
settled, Congress quietly repealed the Sedition
Act of 191838 In 1924, Attorney General
Harlan Fiske Stone ordered an end to the
FBI’s surveillance of political radicals. “A
secret police,” he explained, is “a menace to
free government and free institutions.”® Be-
tween 1919 and 1923, the federal govern-
ment released from prison every individual
who had been convicted under the Espionage
and Sedition acts. A decade later, President
Roosevelt granted amnesty to all of these indi-
viduals, restoring their full political and civil
rights.

Over the next half-century, the Supreme
Court overruled every one of its World War I
decisions, holding, in effect, that every one of
the individuals who had been imprisoned or de-
ported in this era for his or her political dissent
had been punished for speech that should have
been protected by the First Amendment.*®

World War I

On December 7, 1941, Japan attacked Pearl
Harbor. On February 19, 1942, President
Roosevelt signed Executive Order 9066, which
authorized the Army to “prescribe military ar-
eas” from which “any or all persons may be
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excluded.” Although the words “Japanese” or
“Japanese American” never appeared in the
Order, it was understood to apply only to
persons of Japanese ancestry.”!

Over the next eight months, 120,000 in-
dividuals of Japanese descent were forced to
leave their homes in California, Washington,
Oregon, and Arizona. Two-thirds of these indi-
viduals were American citizens, representing
almost 90 percent of all Japanese Americans.
No charges were brought against these individ-
uals; there were no hearings; they did not know
where they were going, how long they would
be detained, what conditions they would face,
or what fate would await them. They were told
to bring only what they could carry. Many fam-
ilies lost everything.

On the orders of military police, these
individuals were assigned to temporary “de-
tention camps,” which had been set up in
converted racetracks and fairgrounds. Many
families lived in crowded horse stalls, often
in unsanitary conditions. Barbed-wire fences
and armed guard towers surrounded the com-
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In 1942, 120,000 persons of Japanese descent—two-thirds of whom were U.S. citizens—were forced to leave

their homes in California, Oregon, Washington, and Arizona. No charges were brought against them; they did
not know where they were going or for how long they would be detained.
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pounds. From there, the internees were trans-
ported to one of ten permanent internment
camps, which were located in isolated areas
in wind-swept deserts or vast swamplands.
Men, women, and children were placed in
overcrowded rooms with no furniture other
than cots. Although the internees had been
led to believe that these would be “resettle-
ment communities” rather than concentration
camps, they once again found themselves sur-
rounded by barbed wire and military police.
There they remained for some three years.

All this was done even though there was
not a single documented act of espionage, sab-
otage, or treasonable activity committed by
an American citizen of Japanese descent or
by a Japanese national residing on the West
Coast.”?

Why did this happen? Certainly, the days
following Pearl Harbor were dark days for the
American spirit. Fear of possible Japanese sab-
otage and espionage was rampant, and an out-
raged public felt an understandable instinct to
lash out at those who had attacked us. But
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this act was also very much an extension of
more than a century of poisonous racial prej-
udice against the “yellow peril.” Relations
with Japan had been tense, at best, for sev-
eral decades preceding Pearl Harbor. Much of
this unease stemmed from Japan’s protest of
the discrimination experienced by individuals
of Japanese ancestry in the United States. Laws
passed in the early 1900s denied Japanese the
right to become naturalized American citizens,
to own land, and to marry outside of their race.
In 1924, immigration from Japan was halted
altogether. Racist statements and sentiments
permeated the debate from December 1941 to
February 1942 about how to deal with individ-
uals of Japanese descent.

In the immediate aftermath of Pearl Har-
bor, however, there was no clamor for the
mass internment of either Japanese aliens or
Japanese Americans. Shortly after the attack,
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Attorney General Francis Biddle assured the
nation that there would be “no indiscrimi-
nate, large-scale raids.””® Congressman John
M. Coffee expressed his “fervent hope” that
“residents of the United States of Japanese
extraction will not be made the victim of
pogroms directed by self-proclaimed patriots
and by hysterical self-anointed heroes.””* And
in Hawaii, where the military never instituted
an internment of Japanese Americans, the mil-
itary governor assured the public that “[T]here
is no intention or desire on the part of the
federal authorities to operate mass concentra-
tion camps.” He added that “[T]his is America
and we must do things the American Way. We
must distinguish between loyalty and disloy-
alty among our people.”

In the days and weeks following Pearl Har-
bor, the FBI arrested approximately two thou-
sand Japanese aliens who were on its list of
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The evacuees were told to bring only what they could carry. Many lost their businesses. This San Francisco
dry-goods store hastily tried to sell off its merchandise before closing.
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potentially dangerous enemy aliens. These in-
dividuals were given hearings and were then ei-
ther released, paroled, or interned, along with
German and Italian nationals who had been
found to be dangerous to the national security.
On December 10, 1941, FBI Director Hoover
reported that “practically all” of the persons
whom the FBI intended to arrest had been
taken into custody. The offices of Naval Intel-
ligence and Military Intelligence shared this
assessment.”$

In the next several weeks, however, a de-
mand for the mass evacuation of all persons
of Japanese ancestry, including American citi-
zens, exploded along the West Coast. To some
extent, this demand was fed by fears of a
large-scale Japanese invasion of the mainland.
Conspiracy theories abounded, and neither
government nor military officials did anything
to allay these anxieties. To the contrary, local
officials were quick to pass on to the public
even the “wildest rumors of Oriental treach-
ery.” Los Angeles Mayor Fletcher Bowron,
for example, helped spread unsubstantiated
(and false) reports that Japanese fishermen
and farmers had been seen mysteriously wav-
ing lights along the shoreline. By January,
California was awash in suspicion.®’

On January 2, the Joint Immigration Com-
mittee of the California legislature asserted
that even ethnic Japanese born in the United
States are “totally unassimilable” and charged
that “every Japanese, wherever born, or resid-
ing,” owes primary allegiance to “his Emperor
and Japan.”®® On January 4, Hearst newspa-
per columnist Damon Runyon asked whether
anyone could doubt the “continued existence
of enemy agents” among the Japanese popu-
lation. On January 14, Republican Congress-
man Leland M. Ford insisted that “all Japanese,
whether citizens or not, be placed in inland
concentration camps.” The American Legion
demanded the internment of all individuals of
Japanese extraction.”®

Such demands were inflamed still further
by the Report of the Commission on Pearl
Harbor, which was released on January 25.
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Chaired by Justice Owen Roberts, the report,
which was hastily researched and written, as-
serted that persons of Japanese ancestry living
in Hawaii had engaged in espionage and facil-
itated the bombing of Pearl Harbor. Although
these assertions proved to be unfounded, the
report played a key role in turning Americans
against Americans.

On February 4, California Governor Cul-
bert Olson declared in a radio address that it
was “much easier” to determine the loyalty
of Italian and German aliens than of Japanese
aliens and Japanese Americans, and that “[AJll
Japanese people, I believe, will recognize this
fact.”1% Governor Olson added that the public
feel “they are living in the midst” of their ene-
mies. California Attorney General Earl Warren
argued that, unlike the situation with respect
to Germans and Italians, it was simply too
difficult to determine which Americans of
Japanese ancestry were loyal and which were
not. Warren observed that “[T]here is more po-
tential danger among the group of Japanese
who are born in this country than from the alien
Japanese who were born in Japan.”!%!

Although General John L. DeWitt, the top
Army commander on the West Coast, initially
resisted the idea of mass incarceration, the in-
creasing political pressure from West Coast of-
ficials took a toll. DeWitt himself came to the
rather bizarre view that “[Tthe very fact no
sabotage has taken place to date is a disturbing
and confirming indication” that the Japanese
had carefully orchestrated their subversion so
that when it came, it would come on a mass
basis.!%? Like many of the participants in this
process, DeWitt frequently expressed crudely
racist sentiments, including his infamous quip
that “[A] Jap is a Jap.”103

Throughout this period, the Department
of Justice maintained that a mass evacua-
tion of Japanese Americans was both un-
necessary and unconstitutional. FBI Director
Hoover reported to Attorney General Biddle
that the demand for mass evacuation was
based on “public hysteria” rather than on
fact. He repeatedly assured Biddle that the
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FBI had already identified suspected Japanese
agents and taken them into custody. Hoover
remarked that DeWitt was “getting a bit hys-
terical.” Biddle strongly opposed internment
as “ill-advised, unnecessary, and unnecessar-
ily cruel.” In response to an effort on the part
of the California congressional delegation to
pressure him into supporting internment, he
replied that “[U]nless the writ of habeas cor-
pus [were] suspended, . . . [[ know of no law-
ful way in which] Japanese born in this coun-
try . .. could be interned.”!%

The public clamor on the West Coast,
however, continued to build. The American
Legion, the National Sons and Daughters of
the Golden West, the Western Growers Protec-
tive Association, the California Farm Bureau
Federation, the Chamber of Commerce of Los
Angeles, and all the West Coast newspapers
cried out for a prompt evacuation of Japanese
aliens and citizens alike.

On February 14, General DeWitt of-
ficially recommended that all persons of
Japanese extraction should be removed from
“sensitive arecas.” Five days later, President
Roosevelt signed Executive Order 9066. The
matter was never discussed in the Cabinet “ex-
cept in a desultory fashion,”!% and the Presi-
dent did not consult General George Marshall
or his primary military advisors, the Joint
Chiefs of Staff. The public rationale for the de-
cision, laid out in General DeWitt’s “Final Re-
porton the Evacuation of the Japanese from the
West Coast,” was that time was of the essence
and that the government had no reasonable way
to distinguish loyal from disloyal persons of
Japanese descent,!%

Why did President Roosevelt sign the Ex-
ecutive Order, over the legal, constitutional,
and pragmatic objections of the Attorney Gen-
eral, the Director of the FBI, and the Office of
Naval Intelligence? Biddle has speculated on
Roosevelt’s thinking:

I do not think he was much con-
cerned with the gravity or impli-
cations of this step. He was never
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theoretical about things. What must
be done to defend the country must
be done. The decision was for his
Secretary of War, not for the Attor-
ney General, not even for J. Edgar
Hoover, whose judgment as to the ap-
propriateness of defense measures he
greatly respected. The military might
be wrong. But they were fighting
the war. Public opinion was on their
side, so that there was no question
of any substantial opposition. . .. Nor
do I think that the constitutional dif-
ficulty plagued him....That was a
question of law, which ultimately
the Supreme Court must decide.
And meanwhile—probably a long
meanwhile—we must get on with the
war.'07

Undoubtedly, public opinion played a key
role in the thinking of both the military and
the President. Even Secretary of War Henry
Stimson thought internment a “tragedy,” and it
seems certain that the War Department yielded
to the “clamor of politicians.”’% Even most
civil-liberties groups were relatively quiet in
the immediate aftermath of the President’s
decision, presumably in the interest of na-
tional unity. Politics certainly played a role
in Roosevelt’s thinking. 1942 was an elec-
tion year. Because of the attack on Pearl
Harbor, public opinion strongly urged the
President to focus American military force on
the Pacific. Roosevelt preferred a Europe-first
policy. The incarceration of 120,000 individu-
als of Japanese ancestry was, in part, a way to
pacify the “Asia-Firsters.” As Peter Irons has
observed, the internment decision “illustrates
the dominance of politics over law in a set-
ting of wartime concerns and divisions among
beleaguered government officials.”'®

In Korematsu v. United States,''° decided
in 1944, the Supreme Court, in a 6-3 decision,
upheld the President’s action. The Court, in
an opinion by Justice Hugo Black, offered the
following explanation:
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[W]e are not unmindful of the hard-
ships imposed. . . upon a large group
of American citizens. But hardships
are part of war, and war is an aggre-
gation of hardships. All citizens alike,
both in and out of uniform, feel the
impact of war in greater or lesser mea-
sure. Citizenship has its responsibil-
ities as well as its privileges, and in
time of war the burden is always heav-
ier. Compulsory exclusion of large
groups of citizens from their homes,
except under circumstances of dire
emergency and peril, is inconsistent
with our basic governmental institu-
tions. But when under conditions of
modern warfare our shores are threat-
ened by hostile forces, the power to
protect must be commensurate with
the threatened danger . . ..

To cast this case into out-
lines of racial prejudice. . . confuses
the issue. Korematsu was not ex-
cluded from the [West Coast] be-
cause of hostility to...his race,
[but] because...the...military au-
thorities . . . decided that the [] ur-
gency of the situation demanded that
all citizens of Japanese ancestry be
segregated from the [area]....We
cannot—by availing ourselves of the
calm perspective of hindsight—now
say that at that time these actions were
unjustified.!!!

In the years after World War II, at-
titudes about the Japanese internment be-
gan to shift. Many participants reconsidered
their actions. Some knew even at the time
that internment was immoral and unconsti-
tutional. In his dissenting opinion in Kore-
matsu, Justice Frank Murphy charged that
the government had gone beyond “the very
brink of constitutional power” and fallen into
the “ugly abyss of racism.”!'? In April 1942,
Milton Eisenhower, the National Director of
the War Relocation Administration, which
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was responsible for running the detention
camps, predicted sadly that “[Wlhen this war is
over...we, as Americans, are going to regret
the ... injustices” we have done. Two months
later, he resigned his position.!!®

Attorney General Biddle, who had con-
sistently opposed internment, continued to de-
plore the government’s action. In 1962, he
wrote that this episode showed “the power of
suggestion which a mystic cliché like ‘mili-
tary necessity’ can exercise on human beings.”
Because of a “lack of independent courage
and faith in American reality,” the nation had
missed a unique opportunity to “assert the hu-
man decencies for which we were fighting.”!!4

Justice Wiley Rutledge, who voted with
the majority in Korematsu, once told Chief Jus-
tice Harlan Fiske Stone that “I have had more
anguish” over this issue than any other “I have
decided” on the Supreme Court.!!> Rutledge’s
biographer later observed that the Japanese in-
ternment cases “pushed Wiley Rutledge along
the path to his premature grave.”!!6

Justice William O. Douglas, who also
joined the majority in Korematsu, vacillated
between describing his vote to uphold the
Japanese exclusion as “one of my mistakes”
and defending—or at least explaining—the
Court’s action. In 1980, Douglas confessed that
Korematsu was “ever on my conscience.” On
the other hand, he explained that the Court
“is not isolated from life. Its members are
very much a part of the community and know
the fears, anxieties, cravings and wishes of
their neighbors.” Although this “does not mean
that community attitudes are necessarily trans-
lated” into Supreme Court decisions, it does
mean that “the state of public opinion will of-
ten make the Court cautious when it should be
bold.”!"”

In 1962, Chief Justice Earl Warren, who
played a pivotal role in this episode as Califor-
nia Attorney General, reflected on the Court’s
decision in Korematsu. Warren observed that
war is “a pathological condition” for the nation,
and that in such a condition, “[M]ilitary judg-
ments sometimes breed action that, in more
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stable times, would be regarded as abhorrent.”
This places judges in a dilemma, because the
Court may conclude that it is not in a very
good position “to reject descriptions by the
Executive of the degree of military necessity.”
Moreover, judges cannot easily detach them-
selves from the pathological condition of war-
fare, although with “hindsight, from the van-
tage point of more tranquil times, they might
conclude that some actions advanced in the
name of national survival” had in fact violated
the Constitution.!'® In his 1974 memoirs, War-
ren conceded that Japanese internment was
“not in keeping with our American concept of
freedom and the rights of citizens,”!! and in
later years he admitted privately that he deeply
regretted his own actions in the matter.'?°
Years before he was appointed to the
Supreme Court, Tom Clark served as an As-
sistant Attorney General under Francis Biddle.
In that capacity, Clark acted.as Biddle’s liai-
son with General DeWitt’s legal staff. Clark
also assigned lawyers to assist the local United
States attorneys in the prosecution of the
criminal cases for violation of the internment
orders.'?! Upon retiring from the Supreme
Court in 1966, Justice Clark stated that “I have
made a lot of mistakes in my life....One is
my part in the evacuation of the Japanese from
California. ... As I look back on it—although
at the time I argued the case—I am amazed
that the Supreme Court ever approved it.”!??
On February 19, 1976, as part of the cel-
ebration of the Bicentennial of the Constitu-
tion, President Gerald Ford issued Presidential
Proclamation 4417, in which he acknowledged
that, in the spirit of celebrating our Consti-
tution, we must recognize “our national mis-
takes as well as our national achievements.”
“February 19™” he noted, “is the anniver-
sary of a sad day in American history,” for
it was “on that date in 1942 . .. that Executive
Order 9066 was issued.” President Ford ob-
served that “[W]e now know what we should
have known then”—that the evacuation and
internment of loyal Japanese American citi-
zens was “wrong.” Ford concluded by calling
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“upon the American people to affirm with me
this American Promise—that we have learned
from the tragedy of that long-ago experience”
and “resolve that this kind of action shall never
again be repeated.”'?>

In 1980, Congress established the Com-
mission on Wartime Relocation and Intern-
ment of Civilians to review the implementation
of Executive Order 9066. The commission was
composed of former members of Congress,
the Supreme Court, and the Cabinet, as well
as several distinguished private citizens. The
commission heard the testimony of more than
720 witnesses, including key government per-
sonnel who were involved in the issuance and
implementation of Executive Order 9066. It
reviewed hundreds of documents that had not
previously been available. In 1983, the com-
mission unanimously concluded that the fac-
tors that shaped the internment decision “were
race prejudice, war hysteria, and a failure of
political leadership,” rather than military ne-
cessity. The Commission recommended that
“Congress pass a joint resolution, to be signed
by the President, which recognizes that a grave
injustice was done and offers the apologies of
the nation for the acts of exclusion, removal,
and detention.”'?*

In 1983, Fred Korematsu filed a petition
for writ of error coram nobis to have his con-
viction set aside for “manifest injustice.” The
following year, Judge Marilyn Patel granted
Korematsu’s petition.'?> Judge Patel found that
in its presentation of evidence to the federal
courts in the course of Korematsu’s prose-
cution and appeal, including in the Supreme
Court of the United States, the United States
government had knowingly and intentionally
failed to disclose critical information that di-
rectly contradicted key statements in General
DeWitt’s “Final Report,” upon which the gov-
ernment had asked the courts to rely.'?¢ In
granting Korematsu’s petition, Judge Patel ob-
served that the Supreme Court’s decision in
Korematsu “stands as a constant caution that
in times of war or declared military necessity
our institutions must be vigilant in protecting
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constitutional guarantees.” It stands “as a cau-
tion that in times of distress the shield of
military necessity and national security must
not be used to protect governmental actions
from close scrutiny and accountability.” And
it stands “as a caution that in times of interna-
tional hostility” the judiciary must be prepared
to exercise its authority “to protect all citizens
from the petty fears and prejudices that are so
easily aroused.”'?’

Four years later, President Ronald Reagan
signed the Civil Liberties Act of 1988,!28
which officially declared that the Japanese in-
ternment had been a “grave injustice” that
was “carried out without adequate security
reasons” and without any documented acts
of “espionage or sabotage.” The act declared
that the program of exclusion and internment
had been “motivated largely by racial preju-
dice, wartime hysteria, and a failure of po-
litical leadership.” It offered an official pres-
idential apology and reparations to each of
the Japanese-American internees who had suf-
fered discrimination, loss of liberty, loss of
property, and personal humiliation because of
the actions of the United States government.'%°

Over the years, Korematsu has become a
constitutional pariah. The Supreme Court has
never cited it with approval of its result.!3

The Cold War

As World War II drew to a close, the nation
moved almost seamlessly into what came to
be known as the Cold War. The Berlin block-
ade, the fall of China, the Soviet atomic bomb,
the Korean War, and the Cuban missile cri-
sis were not a string of independent events,
but “a slow-motion hot war, conducted on the
periphery of rival empires.” During this era,
the nation demonized members of the Commu-
nist party, “endowing them with extraordinary
powers and malignity.” Hoover, the Catholic
Church, the American Legion, and a host of
political opportunists all fed—and fed upon—
the image of the domestic Communist as less
than a full citizen of the United States.'!
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When Harry Truman became President
in 1945, the federal and state statute books
were already bristling with anticommunist leg-
islation. As the glow of our wartime alliance
with the Soviet Union evaporated, Truman
came under increasing attack from a coali-
tion of southern Democrats and anti-New-Deal
Republicans who sought to exploit fears of
Communist aggression. As House Republi-
can leader Joe Martin declared on the eve of
the 1946 election, “[T]he people will vote to-
morrow” between chaos and communism, on
the one hand, and “the preservation of our
American life,” on the other. In Wisconsin,
Joseph R. McCarthy castigated his opponent
as “Communistically inclined,” and in Califor-
nia Richard Nixon charged that his opponent
“consistently voted” the Moscow line.!3? The
Democrats lost fifty-four seats in the House.

Thereafter, the issue of loyalty became
a shuttlecock of party politics. In 1947,
Truman’s Secretary of Labor demanded that
the Communist party be outlawed. “Why,” he
asked, “should they be able to elect people to
public office?” Attorney General Tom Clark
ordered individuals arrested because they “had
been making speeches round the country that
were derogatory to our way of life.” By 1948,
Truman was boasting on the stump that he had
imposed on the federal civil service the most
extreme loyalty program in the “Free World.”
Leaving no doubt of the matter, he proclaimed:
“I want you to get this straight now. I hate
Communism.” 1?3 There were limits, however,
to Truman’s anticommunism. In 1950, Truman
vetoed the McCarren Act, which called for
the registration of all Communists. - Truman
explained that the act was the product of
public hysteria and would lead to “Gestapo
witch hunts.”'** Congress passed the act over
Truman’s veto.'>

The red-baiting in the 1950 elections
reached unprecedented levels. Challenging
Herbert Lehman for the Senate in New York,
John Foster Dulles said of Lehman: “I know
he is no Communist, but I know also that the
Communists are in his corner.” In California,
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Congressman Nixon secured election to the
Senate by circulating a pink sheet accus-
ing his Democratic opponent, Helen Gahagan
Douglas, of voting the Communist party line.
And in Florida, Congressman George A.
Smathers defeated Claude Pepper by describ-
ing him as “Red Pepper” and calling him an
“apologist for Stalin.”!3

The long shadow of the House Com-
mittee on Un-American Activities fell across
our campuses and our culture. University of
Chicago President Robert M. Hutchins ob-
served that “The question is not how many
teachers have been fired [for their beliefs,]
but how many think they might be. The en-
tire teaching profession,” he declared, “is
intimidated.”'*” In hearings before HUAC,
such prominent actors as George Murphy
and Ronald Reagan testified that the me-
dia had been infected with sly, un-American
propaganda and insisted on loyalty oaths for
members of the Screen Actors Guild. Red-
hunters demanded, and got, the blacklisting
of such writers as Dorothy Parker, Dalton
Trumbo, Lillian Hellman, James Thurber, and
Arthur Miller. Fear of ideological contamina-
tion swept the nation like a pestilence of the
national soul.

In 1954, Congress enacted the Com-
munist Control Act, which stripped the
Communist party of all rights, privileges,
and immunities.'3® Only one Senator, Estes
Kefauver, dared vote against it. Irving
Howe lamented “this Congressional stampede
to...trample...liberty in the name of de-
stroying its enemy.”!3® Hysteria over the Red
Menace produced a wide range of federal and
state restrictions on free expression and asso-
ciation. These included not only the McCarren
and Communist Control acts, but also: exten-
sive loyalty programs for federal, state, and
local employees; emergency detention plans
for alleged subversives; pervasive webs of fed-
eral, state, and local undercover informers to
infiltrate dissident organizations; abusive leg-
islative investigations designed to harass dis-
senters and to expose to the public their private
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political beliefs and associations; and direct
prosecution of the leaders and members of the
Communist party of the United States.'4°

The Supreme Court’s response was mixed,
and evolved over time. The key decision was
Dennis v. United States,'*! which involved the
prosecution under the Smith Act of the leaders
of the American Communist party.'#?> The in-
dictment charged the defendants with conspir-
ing to advocate the violent overthrow of the
government. In a 6-2 decision, the Court held
that this conviction did not violate the First
Amendment. Although the Court in Dennis
overruled its World War I decisions uphold-
ing the convictions of socialists and anarchists
under the Espionage Act of 1917, it could
not bring itself to invalidate the convictions
of these Communists under the Smith Act of
1940.'43 Rather, diluting the Holmes-Brandeis
clear-and-present-danger standard, the Court
concluded that because the violent overthrow
of government is such a grave harm, the danger
need be neither clear nor present to justify sup-
pression. In a plurality opinion, Chief Justice
Fred Vinson explained that the “formation by
petitioners” of a “highly organized conspiracy,
with rigidly disciplined members,” combined
with the “inflammable nature of world condi-
tions, similar uprisings in other countries, and
the touch-and-go nature of our relations with
countries with whom petitioners were in the
very least ideologically attuned,” persuaded
them “that their convictions were justified.”!44

In a highly prescient dissenting opinion,
Justice Black observed that “Public opinion
being what it now is, few will protest the
conviction of these” Communists. “There is
hope,” he added, “that in calmer times, when
present pressures, passions and fears subside,
this . . . Court will restore the First Amendment
liberties to the. .. place where they belong in
a free society.”!4

Over the next several years, in a se-
ries of decisions premised on Dennis, the
Court upheld the Subversive Activities Con-
trol Act, sustained far-reaching legislative in-
vestigations of “subversive” organizations and
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The Court upheld the conviction of the leaders of the Communist party in its 1951 Dennis decision. Above,

Eugene Dennis (center), the General Secretary of the American Communist party, is served a subpoena by
Robert E. Stripling (right), investigator for the House UnAmerican Activities Committee.

individuals, and affirmed the exclusion of
members of the Communist party from the bar,
the ballot, and public employment.'*® In so do-
ing, the Court clearly put its stamp of approval
on an array of actions we look back today on
as models of McCarthyism.

In Garner v. Board of Public Works of Los
Angeles," for example, the Court upheld a re-
quirement that all public employees must ex-
ecute a loyalty oath and a non-Communist af-
fidavit. The Court reasoned that “[P]ast loy-
alty may have a reasonable relationship to
present and future trust.”'*® Similarly, in Adler
v. Board of Education,'® the Court sustained
New York’s Feinberg law, which prohibited any
member of the Communist party from holding
any position in any public school. The Court
explained that the state may properly “protect
the schools from pollution.”'>"

Reflecting on these and similar cases,
William Wiecek has noted that it was “natural”
for the Justices to draw upon the prevail-

ing “anticommunist image as a kind of gen-
eral template™ for their decisions. As Justice
Douglas observed about Korematsu, Justices
of the Supreme Court are “not exempt from
the fears and beliefs” of their times. For the
Justices of the Cold War era to resist “the ideo-
logical and emotional pressures” of pervasive
anticommunism would have required a high
degree of courage, wisdom, and equanimity,
qualities that were perhaps beyond the reach of
amajority of the Vinson Court. They therefore
found themselves compelled by the national
mood to reach results that were often unsup-
ported in fact. They tended to accept without
serious question “a generic ‘proof’ of Com-
munism’s seditious nature,” and simply shut
their eyes “to the real-word consequences” of
their decisions.'*! As David Caute has con-
cluded, in the early 1950s “[T]he Constitution
was concussed in the courts,” and this was es-
pecially so in the Supreme Court, which too
often served as “a compliant instrument of
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administrative persecution and Congressional

inquisition.”!?

Toward the end of the decade, however,
with changes in its composition and perspec-
tive, the Court began to take a more critical
look. In Watkins v. United States,'>* for in-
stance, the Court narrowly construed the au-
thorizing resolution of the House Committee
on Un-American Activities, sharply limiting
the permissible breadth of its activities. Chief
Justice Warren explained that the “mere sum-
moning of a witness and compelling him to tes-
tify” about his “beliefs, expressions, or associ-
ations” is a serious governmental interference
with the First Amendment, and that “[W]hen
those forced revelations concern matters that
are unorthodox, unpopular, or even hateful to
the general public, the reaction in the life of
the witness may be disastrous.”'>*

That same day, in Yates v. United States,">”
the Court adopted a narrow interpretation
of the Smith Act, effectively rendering the
act a dead letter. Over the next decade, the
Court constrained the power of legislative
committees to investigate political beliefs,'>¢
invalidated restrictions on the mailing of
Communist political propaganda,'®’ limited
the circumstances in which an individual
could constitutionally be denied public em-
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Three of the eleven Com-
munist leaders convicted
of conspiracy to overthrow
the government prepared
for their hearing. In Dennis
v. United States (1951),
the Court upheld the Smith
Act, which made it illegal
to belong to a subversive
organization.

ployment because of her political beliefs or
associations,"® and restricted the authority of
a state to deny membership in the bar to in-
dividuals because of their past Communist
affiliations.'>” Although the Court proceeded
in fits and starts during this decade, in the end
it played an important role in helping bring this
sorrowful era to a close.

The Vietnam War

In the Vietnam War, as in the Civil War and
World War I, there was substantial and often
bitter opposition to both the war and the draft.
Lest we forget the stresses of those years, it is
useful to recall Theodore White’s eyewitness
account of the 1968 Democratic Convention:

On Wednesday, the Democratic Con-
vention defeated the peace plank by a
close margin, while in Grant Park the
National Guard had arrived in force,
tojoin the police. The National Guard
fired tear-gas grenades at the demon-
strators on Michigan Avenue, while
triple ranks of picket lines of Chicago
policemen in blue helmets and car-
rying billy-clubs block the Michigan
Avenue bridges. The demonstrators
chant “Peace Now, Peace Now,” and
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as they approach the Chicago police
picket-lines they chant to the police
“Hey, Hey, Go Away”. ..

Then, like a fist jolting, like a
piston extending from its chamber,
comes a hurtling column of po-
lice... As the scene clears, there are
police clubbing youngsters, police
dragging youngsters, police rushing
them by the elbows, their heels drag-
ging, to patrol wagons....It is a
scene from...the Russian Revolu-
tion. Gas grenades explode, the po-
lice lift a yellow barricade and car-
rying it like a battering ran they rush
the crowd again. There are splotches
of blood....Demonstrators in the
front rank kneel, with arms folded
across their breasts, and begin singing
“America the Beautiful.” Those be-
hind them chant “Peace Now, Peace
Now.” Violence bursts again. A com-
motion explodes in the front rank;
one sees the clubs coming down.
There is much blood now. The chants
change to “The Whole World is
Watching.”!6

Over the next several years, the nation
suffered through a period of intense and of-
ten violent struggle. After President Nixon an-
nounced the American “incursion” into Cam-
bodia, student strikes closed a hundred cam-
puses. Governor Ronald Reagan, asked about
campus militants, replied: “If it takes a blood-
bath, let’s get it over with.”'®! On May 4,
National Guardsmen at Kent State University
responded to taunts and rocks by firing their
M-1 rifles into a crowd of students, killing four
and wounding nine others. Protests and strikes
exploded at more than 1,200 of the nation’s
colleges and universities. Thirty ROTC build-
ings were burned or bombed in the first week
of May. The National Guard was mobilized in
sixteen states. As Henry Kissinger put it later,
“The very fabric of government was falling
apart‘”l62
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Despite all this, there was no systematic
effort during the Vietnam War to prosecute in-
dividuals for their opposition to the war. As
Todd Gitlin has rightly observed, in compari-
son to World War I, “[Tlhe repression of the
late Sixties and early Seventies was mild.”!6?
There are many reasons for this, including, of
course, the compelling fact that most of the dis-
senters in this era were the sons and daughters
of the middle class, and thus could not so eas-
ily be targeted as the “Other.” But the courts,
and especially the Supreme Court, played a key
role in this period.

In 1969, in Brandenburg v. Ohio,'** the
Court overruled Dennis and held that even ad-
vocacy of unlawful conduct cannot be pun-
ished unless it is likely to incite “imminent
lawless action.” The Court had come a long
way in the fifty years since World War 1.16°
But the Court did not rest there. In other de-
cisions, it held: that the Georgia House of
Representatives could not deny Julian Bond
his seat because of his express opposition to
the draft;'é® that a public university could not
deny recognition to the Students for a Demo-
cratic Society (SDS) because the organiza-
tion advocated a philosophy of violence;'®’
that school children had a right to protest the
war even on school premises;'®® that the gov-
ernment could not punish an individual for
treating the American flag with contempt;'
that the government could not conduct na-
tional security wiretaps without prior judicial
approval;!’® and that the government could
not constitutionally enjoin publication of the
Pentagon Papers, even though the Defense
Department claimed that publication would
endanger national security.!”!

This is not to say that the government
did not find other ways to impede dis-
sent. The most significant of these was the
FBI’s extensive effort to infiltrate and to “ex-
pose, disrupt and otherwise neutralize” al-
legedly “subversive” organizations, ranging
from civil-rights groups to the various factions
of the antiwar movement.!”? In this counterin-
telligence program (COINTELPRO), the FBI
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compiled political dossiers on more than half
a million Americans.

Although Attorney General Stone had
ended the FBI’s surveillance of political radi-
cals in 1924, twelve years later President Roo-
sevelt secretly authorized Hoover to resume the
FBI's investigation of suspected fascists and
communists. The FBI promptly re-established
an aggressive informer program and a massive
classification system. Ina 1938 memorandum,

WHY ﬂ
ARE WE ¢
BURNING,

VIETNAM?
-+« TO PREVENT FREE
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In Healy v. James (1972), the
Court held that a public university
could not deny recognition to the
Students for a Democratic Soci-
ety (SDS) on the ground that the
organization advocated a philoso-
phy of violence. SDS worker Judy
Pardun, pictured, displayed “New
Left” buttons in 1965.

Hoover stressed the need to preserve the “ut-
most degree of secrecy in order to avoid criti-
cism.” Conceding that such undercover activi-
ties were “repugnant to the American people,”
he explained that it would be unwise to seek
special legislation that might focus attention on
the government’s plan to develop a program of
such magnitude.'™

The outbreak of the war in Europe forced
the FBI’s actions into the open, and in January
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1940 Hoover revealed to a House subcommit-
tee that the FBI had revived the GID.!” Upon
learning of this development, Senator George
Norris of Nebraska fumed that the FBI “exists
only to investigate violations of law,” not to
gather information about political dissidents.
He warned that these activities “are going to
bring into disrepute the methods of our en-
tire system of jurisprudence.”!”® Defending
the Department of Justice against this accusa-
tion, Attorney General Robert Jackson replied
that “[Olne of the first steps which I took upon
assuming office was to review the activities
and attitude of the Federal Bureau of Investi-
gation” and to reaffirm “the principles which
Attorney General Stone laid downin 1924.” He
assured Congress that Director Hoover agreed
with these principles and that he and Hoover
fully understood that the “usefulness of the
Bureau depends upon a faithful adherence to
those limitations.”!’® Little did he know.

Several years later, Attorney General
Biddle informed Hoover that there was “no
statutory authorization or other justification
for keeping a ‘custodial detention’ list of cit-
izens,” that the classification system used by
the FBI was “inherently unreliable,” and that
Hoover’s list should “not be used for any pur-
pose whatsoever.” Hoover, however, simply re-
named the project “Security Matter” rather
than “Custodial Detention” and directed FBI
agents to continue their work. He cautioned
that this program “should at no time be men-
tioned or alluded to in investigative reports dis-
cussed with agencies or individuals outside the
Bureau.”!”’ _

By the late 1950s, after the Supreme Court
began to embrace restrictive interpretations of
the Smith Act and other anticommunist legis-
lation, Hoover decided to take matters into his
own hands. Not content merely to compile ex-
tensive files on organizations and individuals
he viewed as dangerous to the national secu-
rity, Hoover launched COINTELPRO in 1956.
This program reflected a systematic effort to
harass dissident organizations, sow dissension
within their ranks, and inform public and pri-
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vate employers of the political beliefs and ac-
tivities of dissenters. Targeted initially at the
Communist party, the program gradually ex-
panded to include socialist, white hate, black
nationalist, civil rights, antiwar, and New Left
groups as well. COINTELPRO was launched
without any executive or legislative authoriza-~
tion, and its existence was a closely guarded
secret, shielded from public view by a care-
fully crafted system of multiple filings.!”®

When these activities finally came to light,
they were sharply condemned by congres-
sional committees. In 1976, the Senate Select
Committee to Study Government Operations
with Respect to Intelligence Activities made
the following findings:

The Government has often under-
taken the secret surveillance of cit-
izens on the basis of their political
beliefs, even when those beliefs
posed no threat of violence or il-
legal acts. ... The Government, op-
erating primarily through secret
informants, [has] swept in vast
amounts of information about the
personal lives, views, and associa-
tions of American citizens. Investi-
gations of groups. .. have continued
for decades, despite the fact that those
groups did not engage in unlawful ac-
tivity. [FBI] headquarters alone has
developed over 500,000 domestic in-
telligence files. [The] targets of in-
telligence activity have included po-
litical adherents of the right and the
left, ranging from activist to casual
supporters.'

Following the example of Attorney Gen-
eral Stone after the Red Scare, Attorney
General Edward Levi deciared that such prac-
tices were incompatible with our national
values and, in 1976, instituted a series of guide-
lines designed sharply to restrict FBI surveil-
lance of political and religious organizations
and activities.
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“The Secret of Liberty”

What can we learn from this history? I would
like to offer seven observations. First, we have
achieved consensus on two key propositions:
the Constitution applies in time of war, but the
special demands of war may affect the applica-
tion of the Constitution. We have thus rejected
the more extreme positions—that the Constitu-
tion is irrelevant in wartime, and that wartime
is irrelevant to the application of the Consti-
tution. What this means in practice is that in
applying the applicable constitutional standard
in any particular area of the law, whether it be
clear and present danger, compelling govern-
mental interest, probable cause, or whatever,
it is appropriate to take the special circum-
stances of wartime into account in determining
whether the government has sufficient justifi-
cation to limit the constitutional right at is-
sue. What it does not mean, however, is that
courts should abdicate their responsibilities in
the face of assertions of national security or
military necessity.

Second, we have a long history of over-
reacting to the perceived dangers of wartime.
Time after time, we have allowed our fears to
get the better of us. Although each of these
six episodes presented markedly different chal-
lenges, in each we went too far in restricting
civil liberties. Of course, this proposition can-
not be proved with the exactitude of a mathe-
matical formula. Nor can it be proved merely
by looking back and blithely inferring that be-
cause each of these crises ended well, the re-
strictions of civil liberties were unwarranted.
The fallacy of that logic is too patent to re-
quire explication. As with any counterfactual,
we cannot know for certain what would have
happened if Lincoln had not suspended the writ
of habeas corpus, or Wilson had not prose-
cuted those who protested the war, or Roo-
sevelt had not interned Japanese Americans.
Perhaps the South would have succeeded, per-
haps we would have lost World War I, perhaps
Japanese Americans would have sabotaged the
Pacific Coast, perhaps the Berlin Wall would
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still be standing. Perhaps. But it is difficult
to believe, with the benefit of hindsight,'8
that any of these consequences would have
resulted.

Because it is impossible to know the coun-
terfactual for certain, we have to rely to some
degree on reasoning by inference. Certainly
we know that in every one of these episodes,
we came, after the fact, to regret our actions
and to understand them, in part, as excessive
responses due largely to public hysteria and
government manipulation. Certainly we know
that it is human nature to be risk-averse in the
face of danger, especially when we can miti-
gate the danger to ourselves by disadvantaging
“others,” whether they be suspected Jacobins,
secessionists, anarchists, Japanese Americans,
communists, or “hippies.” This response en-
ables us both to secure our own safety and to
vent our anger and frustration at those we al-
ready view with contempt. Certainly we know
that the actual motivations for the restriction of
civil liberties in many of these episodes were
more complex than the government let on, and
that they frequently involved a range of polit-
ical, as well as military, considerations. All of
these factors help to explain and to ratify our
after-the-fact conviction that in each of these
instances we unnecessarily sacrificed the con-
stitutional rights of others.

Third, it is often argued that given the sac-
rifices we ask some individuals—especially
soldiers—to make in time of war, asking others
to surrender some of their peacetime freedoms
to help the war effort is requesting a small price
to pay. As members of Congress argued in de-
fense of the Sedition Act of 1918, surely peo-
ple can restrain their criticism of the govern-
ment in order to maintain the national unity
that is essential to the war effort.!8! And as
the Court argued in Korematsu, “[H]ardships
are part of war, and war is an aggregation of
hardships.”!82

This is a seductive argument, but a dan-
gerous one. To fight a war successfully, it is
necessary for soldiers to risk their lives. But
it is not necessarily “necessary” for others to
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surrender their freedoms. That necessity must
be convincingly demonstrated, not merely pre-
sumed. And this is especially true when, as is
almost always the case, the individuals whose
rights are sacrificed are not those who make
the laws, but minorities, dissidents, and nonci-
tizens. In those circumstances, “we” are mak-
ing a decision to sacrifice “their” rights—not
a very prudent way to balance the competing
interests.

It is also worth noting that this argument
is particularly insidious when the freedom of
speech is atissue. A critical function of free ex-
pression in wartime is to help us make wise de-
cisions about how to conduct the war, whether
our leaders are leading well, whether to end
the war, and so on. Those questions cannot
be put in suspension during a war. The free-
dom of speech in this context is not merely
a right of the individual, but a fundamental
national interest that is essential to the very
existence of democratic decision-making in
wartime.

Fourth, the Supreme Court matters. It is
often said that presidents do what they please
in wartime. Attorney General Biddle once ob-
served that “[TThe Constitution has not greatly
bothered any wartime President,”'®* and Chief
Justice William Rehnquist, in his recent book
on this subject, concluded that “[T]here is no
reason to think that future wartime presidents
will act differently from Lincoln, Wilson, or
Roosevelt.”18* The record, however, is more
complex than this might suggest. Although
presidents may think of themselves as bound
more by political than by constitutional con-
straints in time of war, the two are linked. Lin-
coln did not propose a Sedition Act, Wilson
rejected calls to suspend the writ of habeas
corpus, and George W. Bush has not advo-
cated loyalty oaths. The fact is that even dur-
ing wartime, presidents have not attempted
to restrict civil liberties in the face of set-
tled Supreme Court precedent. Although pres-
idents often push the envelope where the law
is unclear, they do not defy established consti-
tutional doctrine.
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Perhaps this is because they respect the
law. Perhaps it is because they do not want
to pick a fight with the Supreme Court in the
midst of a war. But whatever the explanation,
the phenomenon is unmistakable, and it is im-
portant. The Supreme Court is not powerless
to influence these matters. As Chief Justice
Rehnquist has noted, a decision “in favor of
civil liberty will stand as a precedent to reg-
ulate future actions of Congress and the Ex-
ecutive branch in future wars.”!%5 The record
bears this out.

What this suggests is that in periods of
relative calm, the Court should consciously
construct constitutional doctrines that will pro-
vide firm and unequivocal guidance for later
periods of stress. Clear constitutional rules
that are not easily circumvented or manipu-
lated by prosecutors, jurors, Presidents, and
even Supreme Court Justices are essential if
we are to preserve civil liberties in the face
of wartime fear and hysteria. Malleable prin-
ciples, open-ended balances, and vague stan-
dards may serve us well in periods of tranquil-
ity, but are likely to fail us when we need the
Constitution most.'86

Fifth, it is often said that the Supreme
Court will not decide a case against the gov-
ernment on an issue of military security during
a period of national emergency. The decisions
most often cited in support of this proposition
are Korematsu and Dennis. Clinton Rossiter
once observed that “the government of the
United States, in the case of military neces-
sity,” can be “just as much a dictatorship, after
its own fashion, as any other government on
earth.” The Supreme Court, he added, “will
not and cannot be expected to get in the way
of this power.”'®’

In fact, however, this does not give the
Court its due. There are many counterexam-
ples. During World War II, for instance, the
Court consistently upheld the constitutional
rights of American fascists and other dis-
sidents in a series of criminal prosecutions
and denaturalization proceedings. In 1943, the
Court held in Schneiderman v. United States
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that the government could not denaturalize
an American citizen because of his member-
ship in the Communist party unless it could
prove by “clear, unequivocal and convincing
evidence” that he had personally endorsed the
use of “present violent action which creates
a clear and present danger of public disor-
der or other substantive evil.”!® The follow-
ing year, in Baumgartner v. United States,
the Court held that an individual could not
be denaturalized for making even “sinister-
sounding” statements “which native-born cit-
izens utter with impunity.”'®® Baumgartner
effectively ended the government’s program to
denaturalize former members of the German-
American Bund.'®

In Taylor v. Mississippi,'”' an individ-
ual was prosecuted for stating that “it was
wrong for our President to send our boys. ..
[to be] shot down for no purpose at all.”
The Court held that even in wartime, “crim-
inal sanctions cannot be imposed for such
communication.”'? In Hartzel v. United
States,'*? the defendant was convicted for dis-
tributing pamphlets that depicted the war as a
“gross betrayal of America,” denounced “our
English allies and the Jews,” and assailed the
“patriotism of the President.” Although the
case was in many respects a rerun of Schenck,
the Court reversed the defendant’s conviction
because the government failed to prove that he
had specifically intended to obstruct the draft.
The Court added that “[A]n American citizen
has the right to discuss these matters either by
temperate reasoning or by immoderate and vi-
cious invective without running afoul” of the
law.'** This decision went a long way towards
ending government efforts to prosecute anti-
war dissent during World War I1.1%

In 1943, at the height of the war, the Court
held in West Virginia State Board of Educa-
tion v. Barnette!®® that the government can-
not require children in the public schools to
pledge allegiance to the American flag, ex-
plaining that “If there is any fixed star in our
constitutional constellation, it is that no offi-
cial, high or petty, can prescribe what shall be
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orthodox in politics, nationalism, religion, or
other matters of opinion.”'’ The Court held
that, less than one year after Pearl Harbor,
civilians in Hawaii could not be tried by mili-
tary tribunals.'”® And in 1944, the Court held
that Executive Order 9066 did not authorize
the detention of individuals of Japanese an-
cestry who had been found to be loyal Ameri-
can citizens, effectively marking the end of the
Japanese-American internment.'*?

During the Cold War, the Court rejected
President Truman’s effort to seize the steel
industry?® and, as I have already indicated,
helped end the era of McCarthyism. And dur-
ing the Vietnam War, the Court repeatedly re-
jected national security claims by the Exec-
utive. So, although it is true that the Court
must be careful not to overstep its bounds, it
is also true that the Court has a long record
of fulfilling its constitutional responsibility to
protect individual liberties—even in time of
war,

Sixth, we have made great progress over
time in our protection of civil liberties. This is
true not only when we are at peace, but when
we are at war as well. Almost all of the major
restrictions of civil liberties that I have dis-
cussed would be less thinkable today than they
werein 1789, 1861, 1918, 1942, 1950, or 1968.
This is a profound constitutional achievement,
and one we should not take for granted.

My final observation concerns the war
on terrorism. The current President Bush de-
serves high marks for his almost letter-perfect
response to the risk of hostile public reactions
against Muslims and Muslim-Americans.
The contrast with Wilson’s rhetoric about
German-Americans and Roosevelt’s treatment
of Japanese Americans is truly striking. On
the other hand, the administration has insti-
tuted a number of deeply troubling policies.
It has indefinitely detained both foreign na-
tionals and American citizens without recourse
to judicial review; it has imposed an unprece-
dented degree of secrecy on detention and
deportation hearings; it has constricted the
scope of the Freedom of Information Act;?!
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it has proposed a program (Terrorist Informa-
tion and Prevention System, or TIPS) that re-
calls almost precisely the World War I pro-
gram that George Creel described as a “thing of
screams and extremes; ” it has dramatically ex-
panded federal authority to investigate individ-
vals and organizations suspected of “terrorist”
activity;2? and, in disregard of the judgments
of Attorneys General Stone and Levi, it has
significantly eased the Justice Department’s
guidelines for FBI surveillance of political and
religious activities.2%*

The threat of terrorism is, of course, real,
and we expect our government to protect our
safety. But we can already discern disturbing—
and all-too-familiar—patterns in some of our
government’s reactions. To their credit, some
federal courts have stepped in to limit these
actions.?* It remains to be seen how this
Supreme Court will meet its test in this crisis.

It is, of course, much easier to look back
on past crises and find our predecessors want-
ing, than it is to make wise judgments when we
ourselves are in the eye of the storm. But that
challenge now falls to us. As Justice Brandeis
once observed, “[T]hose who won our indepen-
dence. .. knew that. .. fear breeds repression”
and that “courage [is the] secret of liberty.”?%
Those, 1 think, are the two most fundamental
insights for us to bear in mind.

To strike the right balance in our time, we
need political leaders who know right from
wrong, federal judges who will stand fast
against the furies of their age, members of the
bar and the academy who will help us see our-
selves clearly, an informed and tolerant public
who will value not only their own liberties but
also the liberties of others, and, most of all, Jus-
tices of the Supreme Court with the wisdom to
know excess when they see it and the courage
to preserve liberty when it is imperiled.

*I am grateful to the University of Chicago
Law School’s Harry Kalven, Jr. Research Fund
for financial support and to Shana Wallace,
Jake Kreilkamp, Justin Sandburg, Kelsi Brown
Corkran, and Nancy Stone for their invaluable
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research assistance and editorial suggestions.
I had the privilege of delivering versions of
this essay both as the Bernard L. Rudin Lec-
ture at the New York University School of
Law and as part of the “Chicago’s Best Ideas”
lecture series at the University of Chicago
Law School. Specific parts of this essay have
been developed more fully in Geoffrey R.
Stone, “Judge Learned Hand and the Espi-
onage Act of 1917: A Mystery Unraveled,” 70
U. Chi. L. Rev. 335 (2003); Geoffrey R. Stone,
“Abraham Lincoln’s First Amendment,” 78
NY.U L. Rev. 1 (2003); Geoffrey R. Stone,
“The Origins of the ‘Bad Tendency Test’: Free
Speech in Wartime,” 2002 Sup. Ct. Rev. 411;
and Geoffrey R. Stone, “Free Speech in World
War II: ‘“When Are You Going to Indict the
Seditionists?,”” 2 Int’l J Const. L (forthcom-
ing). For a full treatment of these issues, see
Geoffrey R. Stone, Free Speech in Wartime
{(New York: Norton, forthcoming).
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Military Curfew, Race-Based
Internment, and Mr. Justice

Rutledge

JOHN M. FERREN

The story is well known. A few months after Pearl Harbor, a curfew was imposed on West
Coast residents of Japanese ancestry, including American citizens. Then they were confined
at internment camps around the country. This tragic episode continues to generate scrutiny,
including three new books last year.! But there is at least one story, as yet untold, that will be
of particular interest to students of the Supreme Court. Why did Justice Wiley Rutledge, the
Court’s newest member, who was known for his unyielding allegiance to civil liberties, join the

majority in allowing internment?

First, the curfew case, then a little about
Rutledge, and finally the internment story. In
June 1943, in Hirabayashi v. United States,’
the Court resolved criminal charges against
Gordon Hirabayashi, an American citizen and
university student born to Japanese immi-
grants in Seattle. He had been convicted of vio-
lating two orders issued in the spring of 1942 by
Lieutenant General John L. DeWitt, the Pacific
Coast military commander, in furtherance of
a presidential Executive Order approved by
Congress. One DeWitt order imposed a curfew
onevery person of Japanese ancestry who lived
within large coastal sections of California,
Oregon, and Washington that the general des-
ignated as “military areas.” A second series of

orders, called “exclusion orders,” required all
such persons to leave their homes and report to
an assembly center as a “preliminary step” to
relocation and internment by the government.>

Hirabayashi contended that Congress un-
constitutionally had delegated to the mili-
tary commander its legislative authority to
impose the curfew, and that in any event
the Fifth Amendment prohibited discrimina-
tion “between citizens of Japanese descent
and those of other ancestry.™ In rejecting
the first argument, Chief Justice Harlan Fiske
Stone wrote for a unanimous Court that
Congress itself had “contemplated and autho-
rized” DeWitt’s curfew order as a means for
enforcing the President’s Executive Order, and
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Less than four months after the surprise Japanese attack on Pearl Harbor (pictured), a curfew was imposed
on West Coast residents of Japanese ancestry, including American citizens. The curfew was followed by an
order to confine them to internment camps.

thus that “no unlawful delegation of legislative
power” had occurred.’

As to the discrimination issue, Stone again
spoke for all the Justices. Congress and the
President, he wrote, had a “wide scope” for ex-
ercising their “judgment and discretion™ over
the “choice of means” for implementing the
war power. Thus, “at a time of threatened air
raids and invasion by the Japanese forces,”
the Court should evaluate Hirabayashi’s Fifth
Amendment rights under a highly deferential
test, namely:

whether in the light of all the facts and
circumstances there was any substan-
tial basis for the conclusion...that
the curfew as applied was a pro-
tective measure necessary to meet

the threat of sabotage and espionage
which would substantially affect the
war effort and which might reason-
ably be expected to aid a threatened
enemy invasion.®

Even though the Fifth Amendment con-
tained no equal protection clause, Stone con-
ceded, legislative discrimination based on race
alone might be serious enough to violate due
process. But given the “facts and circum-
stances” in this “particular war setting,” he
concluded, “[we] cannot close our eyes to the
fact, demonstrated by experience, that in time
of war residents having ethnic affiliations with
an invading enemy may be a greater source
of danger than those of a different ances-
try.” Stone wrote that espionage by persons
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sympathetic to the Japanese government had
been “particularly effective in the surprise at-
tack on Pearl Harbor,” that of the “126,000
persons of Japanese descent in the United
States,” approximately 112,000 were concen-
trated around Seattle, Portland, and Los An-
geles, and that “social, economic and political
conditions”—code words for legalized racial
discrimination of various sorts—had “inten-
sified their solidarity” and “in large measure
prevented their assimilation.” This solidarity,
observed Stone, was evidenced by the atten-
dance of many children of Japanese parents
at “Japanese language schools” in addition to
the public schools, and by the attendance of
as many as 10,000 of these children at schools
in Japan “for all or part of their education.”
Accordingly, concluded the Chief, “we cannot
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Soldiers posted the Cur-
few Order in Bainbridge
Island, Washington on
March 24, 1942,

reject as unfounded the judgment of the mili-
tary authorities and of Congress that there were
disloyal members of that population, whose
number and strength could not be precisely
and quickly ascertained” and “separately dealt
with.” Indeed, “it is not for any court to sit in
review of the wisdom” of legislative and ex-
ecutive action or to “substitute its judgment”
for those charged with implementing the war
power. The deferential test was met. The cur-
few order must be sustained.’

Finally, concluded the Chief Justice, be-
cause Hirabayashi received concurrent three-
month sentences for violating the curfew and
the exclusion orders, the Court, in sustain-
ing the curfew, had “no occasion” to con-
sider the redundant conviction and sentence
for violating the potentially more intrusive



In his opinion in Hirabayashi v. United States, Chief Justice Stone observed that legalized racial discrimination
had intensified the “solidarity” of Japanese-Americans, as evidenced by the attendance of many children of
Japanese parents at Japanese-language schools or at school in Japan “for all or part of their education.” These
children pledged allegiance to the United States flag at a San Francisco public school prior to the relocation
order.

exclusion order’®—a ruling that ignored the
fact that Hirabayashi would be left with a
criminal record showing two convictions, not
one.’

Justice William O. Douglas concurred
separately. He was not troubled by impos-
ing a curfew, or even temporary detention, on
all Japanese Americans. “[W]here the peril is
great and the time is short,” he wrote, “tempo-
rary treatment on a group basis may be the only
practicable expedient....[S]peed and dis-
patch may be of the essence.”'? Then, extend-
ing his discussion to evacuation and detention,
Douglas suggested that, after compliance with
the exclusion order, but only after compli-
ance, Hirabayashi and others might have an
administrative or a habeas corpus remedy that
would allow them to gain freedom by proving

their loyalty—an imperfect remedy, he recog-
nized, but one not foreclosed by the Court’s
ruling.!!

Initially, Justice Wiley Rutledge—and no
other Justice—joined Douglas, who in his first
draft had included language even more defer-
ential to the military, at least in tone, than the
Chief’s. Douglas emphasized that a country,
in waging war “to win,” cannot second-guess
“the decisions of its generals,” and that a “na-
tion which can require the individual to give up
his freedom and lay down his life .. . . certainly
can demand these lesser sacrifices from its
other citizens.”!?

Justice Frank Murphy alone among the
Justices had reserved decision at the confer-
ence and soon circulated a dissent, based pri-
marily on the lack of evidence that Japanese
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Americans were generally disloyal.'’> But,
as Peter Irons has documented in his bril-
liant study, Justice At War, Murphy began
to have second thoughts about speaking as
a lone dissenter. He may have responded
more to gentle nudges from Justice Stanley
Reed stressing judicial precedent than to Jus-
tice Felix Frankfurter’s accusation that Mur-
phy was portraying his colleagues as “behav-
ing like the enemy.”'* In any event, Murphy
eventually turned his dissent into a concur-
rence. He retained paragraphs emphasizing
that “[d]istinctions based on color and ancestry
are utterly inconsistent with our traditions and
ideals,” that the treatment of Japanese Ameri-
cans bore “a melancholy resemblance to the
treatment accorded to members of the Jew-
ish race in Germany and other parts of Eu-
rope,” and that the curfew order was at “the
very brink of constitutional power.” But Mur-
phy concluded, finally, that the “provisions of
the Constitution protecting essential liberties”
must yield to the military’s reasonable conclu-
sion that individual determinations of disloy-
alty before imposition of a curfew could not
have been made “without delay that might have
had tragic consequences.”’’

Murphy’s law clerk at the time reportedly
believed that if any other Justice had signed
on to Murphy’s dissent, he would not have
changed.'® And Rutledge seemed tempted to
do so0.!” Ultimately, however, Rutledge went
out on his own, removing his name from
the Douglas concurrence and writing a brief
concurrence emphasizing disagreement with
an implication in Stone’s opinion that nei-
ther Douglas nor Murphy expressly addressed.
Stone had left room for due process review of
a military commander’s exercise of discretion
in wartime. But other language in his opinion
supplied by Justice Hugo Black, stating that it
was “not for any court to sit in review of the
wisdom” of a military judgment,'® seemed in-
consistent with any enforceable protection of
civil liberties in a wartime case, unless the mil-
itary itself decided to offer the protection. That
was an absolutist proposition Rutledge could
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not accept, so he wrote one paragraph, in part,
as follows:

I concur in the Court’s opinion, except
for the suggestion. .. that the courts
have no power to review any action
a military officer may “in his discre-
tion” find it necessary to take with
respect to civilian citizens in military
areas or zones, once it is found that an
emergency has created the conditions
requiring . . . some degree of military
control short of suspending habeas
corpus. The officer of course must
have wide discretion and room for its
operation. But it does not follow there
may not be bounds beyond which he
cannot go and, if he oversteps them,
that the courts may not have power to
protect the civilian citizen.!®

It is interesting to note that Rutledge ini-
tially drafted a longer concurrence expressing
“‘strong sympathy with Mr. Justice Murphy’s
views’” and calling General DeWitt’s order “‘a
racial discrimination only war’s highest emer-
gency could sustain’” and “‘something which
approaches the ultimate stain on democratic in-
stitutions constitutionally established.”’?° But
Rutledge receded in favor of the one point he
published, confined as narrowly as possible to
the legal question presented.

Rutledge truly had been torn. Before the
Court announced Hirabayashi and a compan-
ion curfew case, Yasui v. United States,*' he
wrote the Chief: “I have had more anguish over
this case than any I have decided, save possi-
bly one death case in the Ct. of Appeals.”?? But
why the “anguish”? Who, in brief, was Wiley
Rutledge?

* % ok % %

When FDR met Rutledge, the President
reportedly said, “Wiley, you have a lot of
geography.”>® And indeed he did. The son
of a Baptist preacher, Rutledge was born in
Kentucky in 1894, grew up in Tennessee,
graduated from the University of Wisconsin,
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began law school at Indiana, came down with
tuberculosis and found treatment in North
Carolina, then married his college sweetheart
and “chased the cure” by heading west to
New Mexico. He taught high school there
before moving to Colorado, where he com-
pleted law school, practiced for two years, and
then began to teach. In 1926, Rutledge joined
the law faculty at Washington University in
St. Louis, where he eventually became dean,
and in 1935 he accepted the deanship at the
State University of Iowa.?*

In St. Louis, Rutledge became an outspo-
ken advocate for the New Deal, and at Iowa he
was one of the few law deans in the country
who spoke out in favor of Roosevelt’s Court-
packing plan. In 1939, he was runner-up to
Frankfurter”> and then Douglas?® for nomi-
nation to the Supreme Court; he received a
seat instead on the U.S. Court of Appeals for
the District of Columbia.?’ Four years later,
upon the resignation of Justice Byrnes, Wiley
Rutledge, age 48, received FDR’s last appoint-
ment to the Supreme Court.?

There were two major reasons for his
selection, according to an analysis prepared
for the Attorney General: Judge Rutledge’s
sound review of “administrative decisions, es-
pecially in the labor field,” and his strong com-
mitment to civil liberties.?’ Attorney General
Francis Biddle and his assistant, Herbert
Wechsler, had been looking for a Justice
who would support the more liberal views of
Black, Douglas, and Murphy on individual
rights, as against the more conservative posi-
tions of the other New Deal Justices, Reed,
Frankfurter, and Robert Jackson.’® In Rut-
ledge, they found their man. In fact, in the years
ahead, Rutledge, with Justice Murphy, would
outdistance Black and Douglas in support of
individual rights in both federal and state crim-
inal trials,’! in proceedings to revoke natu-
ralized citizenship,*? and in prosecutions for
war crimes—in particular, the dissents from
military-commission convictions of Japanese
generals Yamashita and Homma after World
War 11,33
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Pearl Harbor, however, was another mat-
ter. Several months before the surprise attack,
Rutledge acknowledged to his friend Willard
Wirtz, with respect to those who advocated
violent overthrow of the government, that “un-
democratic controls” might become necessary
when it appeared the danger had become so
great that our democracy otherwise might not
survive. He worried that the “danger with con-
ceding this” would be the tendency to take such
action too early.>* But on the trial record in
Hirabayashi—more judicial notice than fact—
Rutledge was willing to accept at least one
undemocratic control: as a way of protect-
ing against espionage and sabotage, a racially
discriminatory curfew could be imposed in
wartime on a population that embraced mostly
loyal Japanese Americans.

Insight into the Justice’s thought process
is available through remarks he made at the
time to his law clerk, Victor Brudney, in later
years a distinguished professor of law at Rut-
gers and then Harvard. While at the Solicitor
General’s office before his clerkship, Brudney
had been assigned to examine the constitution-
ality of a particular aspect of the President’s
Executive Order that did not involve the prob-
lems suggested by General DeWitt’s directives.
In the course of his inquiry, Brudney learned
that the FBI, like Attorney General Biddle,
had expressed serious doubts about the ne-
cessity for imposing sweeping restrictions that
applied without differentiation to all persons
of Japanese ancestry.>® Brudney suggested to
Justice Rutledge that the Court might benefit
from receiving that FBI analysis.>® More in as-
tonishment than in anger, Rutledge confronted
his clerk (as Brudney recalled the words):

What do you think you are doing?
Don’t you understand that there are
only nine of us sitting here, and that
the generals have said this [curfew]
is necessary for the preservation and
security of the country? Pear]l Harbor
was attacked and more may happen!
Who are we to question this? What
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In February 1942, newspapers anticipated the removal of all persons of Japanese ancestry.

makes you think any of us will ques-
tion this? Too much is at stake, and we
are too far removed from the realities.
Cut it out!?’

Rutledge’s anguish about the discrimi-
nation against mostly loyal Japanese Amer-
icans was real, but his inclination to trust
military judgment during wartime—while
clinging, theoretically, to the Court’s right of
judicial review—controlled his judgment in
Hirabayashi. Rutledge wrote from his head
in concurring separately to provide assurance
that the courts had the power and responsibil-
ity to protect against overreaching by generals;
but he emoted to Brudney from the heart, re-
vealing fear of further attack on the mainland
and judicial incompetence to second-guess
military necessity. “This was well before the
tides had turned in the war,” recalled Brudney,
“and the pressure in these matters was simply
unbelievable.™*

Sixteen months after Hirabayashi, on
October 11, 1944, a day when The Wash-
ington Post printed an eight-column head-
line, “Americans Blast 38 Ships Off Japan,”’
the Supreme Court began hearing argument
in Korematsu v. United States.*® This was
the infamous case in which a 6-3 major-
ity upheld the evacuation and exclusion from
their homes and, implicitly, the indefinite in-
ternment of 112,000 West Coast residents of
Japanese ancestry—including 70,000 native-
born American citizens—without regard to
their loyalty to the United States during World
War 1141 Korematsu resolved the issue left
open in Hirabayashi and upheld the constitu-
tionality of the portions of General DeWitt’s
exclusion orders requiring persons of Japanese
ancestry to leave the designated “military ar-
eas” and to gather at “assembly centers.”*?
Although the Court’s ruling went no further, it
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Some groups of evacuees boarded special motor coaches in Seattle, Washington.

was apparent that almost all those “assembled”
would leave under military control for indefi-
nite detention at ten “relocation centers” (com-
monly called “internment” camps) spread from
California to Arkansas.*> The only limitation
came in a companion case, Ex parte Endo,
in which the Court unanimously granted a
Japanese American’s demand for release from
a relocation center largely because the Justice
Department conceded she was “a loyal and
law-abiding citizen.”*

Here, then, is the Korematsu story. On
May 30, 1942, a San Leandro, California po-
lice officer stopped a young man who claimed
to be of Spanish-Hawaiian origin and produced
an obviously altered draft registration card in
the name of “Clyde Sarah.” He soon acknowl-
edged that he was Fred Korematsu, age 23,
occupation welder, born of Japanese parents
in Oakland. He was arrested and jailed for vi-
olating Exclusion Order No. 34, one of a se-
ries that required everyone of Japanese ances-

try in the prescribed military area to leave as a
“protection against espionage and sabotage.”
No one ever questioned Korematsu’s loyalty to
the United States. In September, the District
Court found Korematsu guilty of a misde-
meanor and entered an order placing him on
probation for five years. Despite granting bail,
the judge watched helplessly while military po-
lice seized Korematsu as he left the courtroom
and escorted the young man to an assembly or a
relocation center (it’s not clear which) pending
his appeal.*®

At the end of March 1943, the U.S. Court
of Appeals for the Ninth Circuit certified
Korematsu’s case (along with Hirabayashi and
Yasui) to the Supreme Court. While the two
curfew cases were ready for review on the mer-
its, the Court of Appeals posed only a procedu-
ral question in Korematsu: whether the district
judge’s probation order, in which he had failed
to impose either a fine or a prison sentence,
amounted to a “final decision” ripe for
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appeal. The Supreme Court answered “Yes”
and returned Korematsu to the Court of Ap-
peals for consideration on the merits. Relying
exclusively on Hirabayashi, the appellate court
affirmed the District Court’s order.*¢

The government’s war-power rationale for
sustaining the exclusion order was the same as
its justification for the curfew, but the real-
world sequence of events—compulsory evac-
uation from one’s home, temporary detention
at an assembly center, then indefinite confine-
ment at a relocation center, without any finding
of individual wrongdoing—felt exponentially
more outrageous than a curfew to those who
suffered the consequences. When Korematsu
reached the Supreme Court again, the Solicitor
General, Charles Fahy, tried to duck the reality
of confinement by emphasizing during oral ar-
gument that the only issue was evacuation, that
is, Korematsu’s conviction solely for refusing
to leave the military area. Questions of deten-
tion, he stressed, were not before the Court.
Korematsu’s counsel Charles Horsky, a volun-
teer ACLU attorney and formerly a lawyer in
the Solicitor General’s office, took the oppo-
site tack. Compelled evacuation inescapably
embraced an order to report for temporary de-
tention followed by indefinite confinement; re-
alistically, Horsky emphasized, there was but
one, nonseverable order at issue.4’

Because the Supreme Court did not tran-
scribe oral arguments at the time, the only
record of the Korematsu argument is the hand-
written notes of Colonel Archibald King, the
Judge Advocate General’s observer. King’s
record shows that the advocates stuck hard
to their positions while the Justices tried to
pin down whether confinement was part of
the case. Under pressure, Fahy acknowledged
that temporary detention was necessary to
facilitate evacuation. But a temporary hold
would open the door to “permanent deten-
tion,” Justice Jackson observed. And, inter-
jected Justice Rutledge, “Assuming all that you
say, . . . should not the order have given some
assurance of the temporary character of the de-
tention?” All Fahy could reply was that this
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suggested limitation would impose “too strict
a rule” on needed military flexibility.%®

In conference, according to notes pre-
served by Douglas and Murphy, the Chief
Justice pressed the government’s view. Only
violation of the order to leave the area was at is-
sue, argued Stone; General DeWitt’s relocation
order had not yet been invoked.*® Applying the
traditional understanding that a court decides
only issues squarely presented, Stone was say-
ing that the most severe deprivation, relocation,
was not before the Court and would have to
await the next case. Stone was wrong here. The
exclusion order itself not only required evacu-
ation from the area but also authorized trans-
fer to a relocation center.’® Moreover, Stone’s
distinction between failure to leave and relo-
cation ignored the intermediate step of tem-
porary detention for weeks or even months
at an assembly center, usually a racetrack or
fairground that housed people in “converted
horse stalls.”>! In any event, Black, Reed, and
Frankfurter joined their Chief at conference,
while Owen Roberts, Douglas, Murphy, and
Jackson called his hair-splitting disingenuous;
they perceived a case, fundamentally, of un-
constitutional confinement. There must have
been more than a little tension—indeed, a
moment of high drama on the nation’s high-
est court—when the most junior Justice, after
the others had divided 4 to 4, was ready to
speak. Announced Rutledge: “I had to swal-
low Hirabayashi. 1 didn’t like it. At that time I
knew if [ went along with that order I had to go
along with detention for [a] reasonably neces-
sary time. Nothing but necessity would justify
it.” Because of Hirabayashi, he concluded, “I
vote to affirm.”*?

Straightaway, Stone assigned the opinion
to Black as the Justice most likely to keep the
majority intact.> Initially, Justice Black made
the task easier by proceeding from Stone’s sus-
pect premise: that only exclusion from the area
was at issue. Then, relying on Hirabayashi,
though acknowledging that exclusion was “a
far greater deprivation” than a curfew, Black
circulated an opinion sustaining the conviction
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of “remaining in a prohibited area” without
reaching, as he put it, the “constitutional va-
lidity of the detention orders.”* The truth,
however, as Black soon recognized, was that
the detention issue could not be rejected out
of hand, because the exclusion order itself re-
quired everyone affected to gather at assem-
bly centers as way-stations intended “‘to in-
sure orderly evacuation and resettlement’ of
Japanese Americans.>® No one affected could
leave the area to live instead with a cousin in
Ohio or New Jersey.>°

In subsequent drafts, therefore, Justice
Black expressly acknowledged Korematsu’s
argument that the exclusion order embraced
temporary, then indefinite, detention, and that
these related deprivations should be treated
as inextricably linked subsets of one unlaw-
ful order.’” But Black himself continued to
treat the three subsets as legally distinct and
severable requirements, with only exclusion
before the Court untainted by any detention
and thus justified by a modest extension of
Hirabayashi.

Justice Black had circulated his first draft
in early November.® Almost immediately,
Rutledge and Reed signed on without com-
ment. In other chambers, however, Black’s
handiwork caused explosions. Justice Roberts
saw the exclusion orders and war relocation
program, not as a sequence of legally sever-
able steps of increasing severity, but as a “sin-
gle and indivisible™ effort to convict and pun-
ish an American citizen “for not submitting to
imprisonment in a concentration camp, based
on his ancestry, and solely because of his an-
cestry, without evidence or inquiry concerning
his loyalty and good disposition towards the
United States.” “I need hardly labor the con-
clusion,” he pronounced, “that Constitutional
rights have been violated.”>’

Justice Murphy saw the situation in sim-
ilar terms, calling the exclusion a “fall[] into
the ugly abyss of racism.” But unlike Justice
Roberts, who focused mainly on the major-
ity’s unwillingness to deal with internment,
Murphy reviewed the use of the war power it-
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self and found that the government had over-
reached. “The judicial test” under the war
power, wrote Murphy—citing precedent far
more stringent than Stone’s rather relaxed test
in Hirabayashi—is “whether the deprivation
is reasonably related to a public danger that is
so ‘immediate, imminent, and impending’ as
not to admit of delay and not to permit the in-
tervention of ordinary constitutional processes
to alleviate the danger.” Murphy saw no such
danger here that would preclude evaluation of
Japanese Americans “on an individual basis,”
since “nearly four months elapsed after Pearl
Harbor before the first exclusion order was is-
sued; nearly eight months went by until the last
order was issued; and the last of these ‘subver-
sive’ persons was not actually removed until al-
most eleven months had elapsed.”®® He noted
that the British had required only six months
to examine the loyalty of 74,000 Germans and
Austrians before “alien tribunals or hearing
boards.”®!

Justice Jackson, who at conference had
proclaimed, *““I stop with Hirabayashi,””%? cir-
culated a curious dissent. He acknowledged
the evils that Roberts and Murphy had cited,
adding his own complaint that the record gave
the Court insufficient information for review-
ing the military order. But courts, he added,
“never have any real alternative to accepting
the mere declaration of the authority that is-
sued the order that it was reasonably nec-
essary from a military viewpoint.” And if a
court were to sustain a racially discriminatory
military order under the Due Process Clause,
wrote Jackson, that would be “a far more sub-
tle blow to liberty than the promulgation of
the order itself.” Why? Because a military or-
der, he said, “is not apt to last longer than
the military emergency,” whereas an approv-
ing court order “for all time” would validate
the “principle of racial discrimination in crim-
inal procedure” that would “lie[] about like
a loaded weapon ready for the hand of any
authority that can bring forward a plausible
claim of an urgent need.” Accordingly, Jackson
seemed to be saying, the very likelihood of



262

approving a military order that “may overstep
the bounds” of the Constitution was reason
enough for the courts to forbear from pass-
ing in review. Rather than taking the chance
of legitimating an unconstitutional order they
were in no position to scrutinize, implied
Jackson, the courts—for lack of information
and expertise—simply should back off and
permit the military to do its job.%

That sounds like the doctrine of absten-
tion, which would have left Korematsu to his
plight. In his last paragraph, however, strik-
ing a Janus-like posture, Jackson did an about-
face and announced that he “would reverse the
judgment and discharge the prisoner.”®* While
he believed he could not review the merits of a
military judgment, he would not have the Court
be a party to enforcing an order that facially vi-
olated constitutional principles. Therefore, be-
cause the military had sought a court’s help by
initiating the criminal proceeding, Jackson, in
effect, would remove that proceeding from the
criminal court’s docket and, as a consequence,
free Korematsu.

As a matter of law, of course, Justice
Jackson did review a military judgment, for
he voted to “reverse” Korematsu’s conviction.
Probably the only way he could have invoked
an abstention rationale would have been to say
that the case presented a nonjusticiable polit-
ical question, a result that would have left the
young man entirely without protection aside
from the military itself. But Jackson, in the
end, was not going to tolerate what he believed
would be a perverse outcome; he concluded
that courts should not “execute a military ex-
pedient that has no place in law under the
Constitution.”® In answer to Jackson, Justice
Frankfurter filed a concurrence to remind that
the war power is as much a provision of the
Constitution as any other, and that “dialectic
subtleties” should not be employed to avoid
judicial review of its use.%

In the meantime, Justice Douglas was
having second thoughts. He, too, had circu-
lated a dissent emphasizing the inevitability
of indefinite relocation once someone, such as
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Korematsu, had been excluded from a mili-
tary area and detained at an assembly center.®’
To Douglas, therefore, Justice Black’s opin-
ion was deficient, first of all, in failing even
to accept that temporary assembly—and thus
at least some period of detention—was inher-
ent in the exclusion order. Douglas recognized
that Korematsu had no lawful way of leav-
ing the area without remaining for a while
against his will in an assembly center. Nor
did Korematsu fall within categories, such as
the elderly or the infirm®® or certain agricul-
tural workers,® who might qualify during the
assembly period for exemption from reloca-
tion. But, possibly because there was an es-
cape route from the assembly centers at least
for a few, Douglas offered Black a bargain:
Douglas would withdraw his dissent if Black
agreed to add a sentence that, while not ac-
knowledging an inevitable link between steps
one and three—exclusion and relocation—at
least recognized and justified the tight link be-
tween steps one and two, exclusion and tem-
porary detention.”” Douglas believed that the
majority opinion would be disingenuous with-
out accepting at least that reality, and he was
prepared to retreat from his own view that re-
location also was at issue if Black would cure
the defect Douglas had identified.

Black agreed. “Some of the members of
the Court,” wrote Black in words supplied
by Douglas,”! “are of the view that evac-
uation and detention in an Assembly Cen-
ter were inseparable.””? But, continued Black
quoting Douglas, even if that assembly pro-
cess “was conceived as a part of the machinery
for group evacuation[,] ... any forcible mea-
sure” justified by “military imperative,” such
as the evacuation here, “must necessarily en-
tail some degree of detention or restraint.”’3
This military necessity coupling evacuation
with temporary detention was constitutional,
according to Douglas’s concurrence earlier in
Hirabayashi, and thus approval of that cou-
pling supplied for Douglas the missing legal
piece required for candid approval of the ex-
clusion order in Korematsu.
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But now the Chief Justice was not sat-
isfied. He was troubled by Black’s failure to
state expressly that Korematsu’s violation of
the exclusion order did not necessarily expose
him to indefinite detention under a relocation
order. Stone was insistent here because Jus-
tice Roberts now was arguing forcefully in dis-
sent regarding the inevitability of relocation—
the very point that Douglas had abandoned.
Black recognized that Stone still was misread-
ing the record. Exclusion and relocation were
not legally separable any more than exclusion
and assembly were; the exclusion order em-
braced all three. Nonetheless, Black compro-
mised. Douglas did not object. And in the end,
Black wrote: Had Korematsu “left the prohib-
ited area and gone to an assembly center we
cannot say either as a matter of fact or law
that his presence in that center would have
resulted in his detention in a relocation cen-
ter....It will be time enough to decide the
serious constitutional issues which petitioner
seeks to raise when an assembly or relocation
order is applied or is certain to be applied to
him, and we have its terms before us.””*

At that point, the coherency of Black’s
opinion unraveled. The terms of an assembly
and relocation order were before the Court; the
exclusion order that Korematsu violated inex-
orably triggered both kinds of detention, ab-
sent an identified, applicable exemption. In-
deed, once Black compromised with Douglas
by accepting that, for some Court members,
temporary detention was in the case, there
was no credible way to ignore that indefi-
nite relocation was as well. Perhaps one could
try to distinguish temporary assembly from
indefinite relocation as meaningfully differ-
ent in degree for constitutional purposes, but
compulsory assembly for weeks or months
in a horse stable, although temporary, hardly
seems an insignificant detention. Possibly for
this reason, therefore, Black personally con-
tinued to avoid that kind of distinction. In fact,
he began the majority opinion by stressing
that any discrimination against “a single racial
group” is “immediately suspect,” requiring
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“the most rigid scrutiny.” Ironically, as a result,
Korematsu can be cited today as seminal au-
thority for holding racial classifications of any
kind inherently suspect.”” But despite requir-
ing “rigid scrutiny,” Black did not apply his
own test to determine the result here. Instead,
he adopted a formalistic analysis that defined
the problem away by shifting the focus from
the terms of the DeWitt order to the terms of
the charge against Korematsu.

Thus, for his own rationale in the major-
ity opinion—in contrast with the alternative
added to satisfy Douglas—Black steadfastly
employed the fiction that no detention what-
soever was at issue, simply because the pros-
ecutor, in charging Korematsu with failure to
evacuate, had not added a count charging fail-
ure to assemble.”® Unlike Douglas, therefore,
Black never was willing to confront the con-
stitutional implications of Korematsu’s fail-
ure to leave the area through the only door
legally available marked, in practical effect,
“detention exit.” Black accordingly was will-
ing to achieve the government’s purpose by
deciding a “hypothetical case,””” without le-
gitimating what really had been going on.
Technically, therefore, one can say that the
Supreme Court never upheld relocation and in-
ternment. But by acknowledging that “some
members of the Court” found that “evacua-
tion and detention in an Assembly Center were
inseparable,” the majority opinion effectively
sustained major racial discrimination tanta-
mount to imprisonment under the war power
and—to use Justice Jackson’s analogy—Ileft
a loaded weapon ready for use in the next
case.

The decision to affirm the Court of Ap-
peals came down 6—3 on December 18, 1944.
The majority’s unwillingness to deal with the
reality that Fred Korematsu and thousands like
him faced indefinite confinement was one of
the saddest episodes in the Court’s history.
Because Korematsu was arrested and jailed im-
mediately upon violating the evacuation order,
there was no way, under the majority’s the-
ory, for him to test the relocation provision
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Lieutenant General John
L. De Witt (right) was
the military commander
of the Pacific Coast who
directed the evacuation
of residents of Japanese
ancestry from so-called
military areas along the
West Coast as a “protec-
tion against espionage
and sabotage.” De Witt
used false claims of
subversive activities to
document military neces-
sity for the evacuation
program.

short of leaving home voluntarily for a reloca-
tion center. Furthermore, even without regard
to relocation, the evacuation and assembly re-
quirements were obviously much more intru-
sive than was Hirabayashi's curfew order. It
was disingenuous for the majority to conclude,
without elaboration, that the degree of depri-
vation was legally insignificant. Finally, the
Court did noteven purport to require trial-court
findings that General DeWitt had a basis for his
expressed judgment that everyone of Japanese
descent inherently was “subversive,””® that the
military exclusion areas had to be as large as
they were, or that there was no feasible basis
for checking into loyalty short of evacuation
and internment. This failure to insist on a more
satisfactory record might have revealed what
Justice Department lawyers knew at the time
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but were pressured not to disclose to the Court:
that DeWitt had documented military necessity
for the evacuation program with false claims
of subversive activities.”

Throughout the circulation of draft opin-
ions, Wiley Rutledge had remained silent.%"
He had signed on with Black before Douglas
added the gloss linking exclusion to deten-
tion, even though he was aware from cham-
bers research that detention and then reloca-
tion were inherent in the exclusion order. Nor,
once the detention issue was in the opinion,
did Rutledge address the majority’s purported
severance of relocation from the case. Why
was Rutledge so quick to vote for affirmance?
And why, during all that was going on, did he
watch passively, unlike his active participation
in Hirabayashi?
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The short answer is to take Rutledge at his
word: when he agreed to join in Hirabayashi,
he knew that he was deciding Korematsu.
Hirabayashi and the first Korematsu case were
argued the same day, May 11, 1943 %! less
than three months after Rutledge joined the
Court. Although Korematsu at the time pre-
sented only the threshold question of whether
the defendant’s probation order was a final,
appealable decision, it was clear to all the
Justices that, soon after the curfew challenge
was resolved, the Court would have to deal
with DeWitt’s exclusion order. It was true, of
course, that Korematsu was challenging con-
straints far more severe than a curfew. It also
was true that Rutledge himself, concurring in
Hirabayashi, had written that the courts had
“power to protect the civilian citizen” when
a military officer—though entitled to “wide
discretion”—oversteps “bounds beyond which
he cannot go.”$ But how was a court to discern
such bounds?

Remember Rutledge’s exclamation to
Victor Brudney while discussing Hirabayashi:
“Pearl Harbor was attacked and more may hap-
pen! Who are we to question this?”%* There
was no satisfactory way, in Rutledge’s view,
to weigh the constitutional demands of civil
liberty against the constitutional authority—
and responsibility-—to wage war. The “gen-
erals have said this [curfew] is necessary for
the preservation and security of the country,”
Rutledge had stressed to Brudney.84 How, then,
the Justice later would have asked himself, can
judges question the military judgment of gen-
erals who say that evacuation and relocation,
too, are necessary?

The answer, of course, should have been
that judges are in the business of weighing
competing demands and values—in setting the
“bounds”—in virtually an infinite variety of
difficult situations, including those in wartime.
The Constitution, as Rutledge himself well rec-
ognized, does not exempt generals from court
scrutiny entirely. Judges, thus, are duty-bound
to declare when the military strays too far from
constitutional values antithetical to the war
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power. Indeed, judges did so in World War II.
Federal district courts ruled against the mili-
tary in at least three cases challenging the ex-
clusion of Nazi sympathizers from designated
areas near the East Coast.> And the Supreme
Court itself struck down the continued use of
martial law in Hawaii after Admiral Nimitz had
testified it still was necessary.%6 In this connec-
tion, however, it is important to note that Jus-
tice Rutledge had not served in the military, so
he did not bring to judicial review of General
DeWitt’s orders the healthy skepticism of com-
mand judgments shared by former officers and
enlisted personnel who had seen the military’s
mindset from the inside. Deference to the mil-
itary probably came more easily to Rutledge
than to many judges.®’

It is not a stretch, moreover, to understand
how an external threat—indeed, a bombing
of American territory—would push the Jus-
tice’s alarm button, allowing him, with pro-
found “anguish” to accept temporary suspen-
sion of civil liberty, however racially discrim-
inatory it turned out to be, to protect our very
soil, not just our institutions and way of life.%8
He had to know that many American peo-
ple in the days following Pearl Harbor, es-
pecially on the West Coast, were terrified.*
More fundamentally, he had written earlier in
the year, for a symposium on constitutional
rights in wartime, not only that “[W]ar is au-
tocratic” but that the present war was “dif-
ferent” in “total scope” from all others in
our history, requiring mobilization of society
more pervasively—with greater “alterations of
power and liberty”—than ever before.”® Wiley
Rutledge the civil libertarian “couldn’t bear the
thought of those cases coming down,” accord-
ing to his law clerk at the time,”! but Wiley
Rutledge the judge was not about to inter-
fere with the judgment of John DeWitt the
general.

In reality, of course, the relocation pro-
gram was a political, not merely a military,
decision—including heavy deference to racial
prejudice reflected in demands for intern-
ment by western governors and by California
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Attorney General Earl Warren, who were
loudly opposed to mere evacuation and uncon-
trolled Japanese-American migration inland.*?
Thus, Rutledge was not deferring simply to
military judgment. He was deferring, more sig-
nificantly, to the President, who ultimately was
responsible for that judgment. Wiley Rutledge
had profound, even reverential, regard for
Franklin Roosevelt. Beginning with the De-
pression and then during the war, Rutledge
saw Roosevelt as a national savior, without
whom our institutions themselves might have
collapsed and our territory been overtaken.
Rutledge believed that Roosevelt had kept our
national life whole for the common people.
Now Roosevelt was leading the nation—
after Wilson’s failed peace at Versailles—
toward a second chance at a safe world or-
der, if only the Axis powers could be defeated.
Roosevelt had appointed Rutledge to the
Supreme Court. At some level of conscious-
ness, Wiley Rutledge was not going to turn his
back on his President.?®

There were other human factors affect-
ing Rutledge. The two Justices he respected
most at the time were Stone and Black. He had
enormous regard for the Chief Justice, a man
with strong impulses to protect civil liberties,
who so unhesitatingly saw the need to support
the government’s position first in Hirabayashi,
then in Korematsu. Rutledge occasionally had
disagreed with Stone and did not shrink from
taking a position contrary to the Chief’s. But
Korematsu was not a patent or an admiralty
case. Without a doubt, Stone, who was twenty-
two years Rutledge’s senior, was a judicial fa-
ther figure to the much younger and newest
Justice, who must have felt that kinship—and
the wisdom of that senior judgment—in this
case.”

Then there was Hugo Black. In contrast
with the New-Hampshire-born Stone—the
elite Ambherst college graduate, Columbia law
dean, and Republican Attorney General un-
der Coolidge®*—Black came from Alabama,
earned a law degree from the state university,
and served in the United States Senate as a pas-
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sionate New Dealer.”® Eight years Rutledge’s
senior, Black was more the brother than the el-
der to his newest colleague. They both came
from modest beginnings, and from their earli-
est years they both were Democrats.”” Most
significantly for Korematsu, Rutledge knew
Black as a committed civil libertarian and had
unqualified respect for Black as a person and
as a judge. And they had become friends.”®
Stone, therefore, had been shrewd indeed to
charge. Black with a writing assignment that,
from the initial 5—4 vote in conference, made
absolutely clear that the Chief had to hold an
uncomfortable Justice Rutledge.®

Did Rutledge later have regrets? All who
see an indelible national stain when looking
back at the relocation program, and who know
of Justice Rutledge’s strong commitment to
civil liberties, are likely to assume that he must
have wished at some point that he had voted to
reverse in Korematsu.'® Many would like to
believe that Rutledge surely must have come
to realize—as Korematsu’s counsel argued to
the Court—that by May 1942, when the rel-
evant exclusion order was issued, “all danger
of Japanese invasion of the West Coast had
disappeared.”'®! And some people like to say
that a reflective Justice such as Rutledge, look-
ing back to December 1944 when the Court
issued its opinion, would have seen the folly of
the relocation effort and wished he had used
the lesson of hindsight to pitch the decision
toward preventing another such travesty.'?2

Rutledge, to be sure, never would have
wished that he had trifled with the date as of
which the Court was obliged to decide the case.
Furthermore, even if Rutledge, taking stock,
were to have accepted the factors affecting his
vote that we have ascribed to his psyche, there
is little reason to believe that he would have
voted differently in Korematsu if given a sec-
ond opportunity. Rutledge freely corresponded
and chatted with friends about his agony over
deciding particular cases. His papers at the
Library of Congress are full of such talk. But
not a word of this sort about Korematsu can be
found, either in writing or in the memories of
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those available for interviews who knew him.
There is the possibility, of course, that a man
who had been a Justice less than two years
when the Court decided Korematsu might have
come out differently had the case reached him
later, when his confidence as a Justice had
increased—say, in early 1946, when he dis-
sented from the war-crimes convictions of gen-
erals Yamashita and Homma. But, if so, would
he not have told somebody and left a record
of that? We should add that Justice Rutledge
died in 1949, he had fewer than five years after
Korematsu to reflect.

There can be no doubt that the anguish
Rutledge felt over Hirabayashi was even more
intense when he voted in Korematsu. Both
decisions went against the very core of who
he was and what he believed. From that per-
spective, perhaps we can understand his si-
lence during Court deliberations after the
conference. His pain—his very awareness of
what he decided he had to do—may have
short-circuited any contribution he otherwise
might have made. He may have felt a paral-
ysis of sorts, caught between the military
necessity he accepted and the inability of
the Court—including Rutledge himself—to
come up with an entirely convincing opinion
sustaining it. But he took a stand nonethe-
less, not acknowledging a legal distinction
under the war power between a curfew and
an evacuation/internment program that even
the conservative Roberts and Jackson could
discern.

The question remains: did Wiley Rutledge
abandon principle out of loyalty to his Pres-
ident, or did he act instead with a kind of
courage by coming to grips, intellectually and
emotionally, with facts he reluctantly had to
agree created a military necessity that justi-
fied a constitutionally sound exception to his
deepest instincts and principles? Many who
knew him best would not hesitate to choose
the second answer, but the fact that he accepted
Black’s first draft and then a draft embracing a
second theory without engaging in the debate
may say something else to others.
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If it demonstrated anything, Korematsu
showed that virtually an intractable situation
can arise in which coherent, satisfactory reso-
lution will be impossible, leading to repercus-
sions from a judicial decision that can last for
decades. And yet the judges—as even Justice
Jackson finally agreed—cannot walk away.
The irony for Wiley Rutledge, when viewed
in hindsight, is that he participated in a Court
majority that handed down a ruling of a sort he
would have berated in other contexts as another
“Dred Scott decision.”
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The Supreme Court in Times of Hot
and Cold War: Learning from the
Sounds of Silence for a War

on Terrorism

DOUGLAS W. KMIEC

Introduction

Justice William J. Brennan once remarked that the Court has never fully developed a jurispru-
dence of national security. It is simply too episodic, he said.! Our present Chief Justice would,
it would seem, largely agree, though his own research shows some greater willingness for the
Court to superintend—at least after the fact>—the actions of the executive in times of war or
similar crisis. My assignment in this essay was to ask the question slightly differently; namely,
has the posture of the Court differed in times of hot or cold war, and if so, how has it differed?
As will be evident momentarily, that question is less helpful to our present circumstance than it
might seem. Why? Because, frankly, we are in neither a hot nor cold war, but something quite
different>—something that has the potential to be not only hot, but blistering, and something
which will likely never be fully appreciated as having gone truly cold.

It has been said often that the war on
terrorism is not like a conventional hot war.
It does not always involve a nation state or
sovereign claimant, though it can, as the war in
Afghanistan and Iraq suggests. Our enemies do
not uniformly aim at military or diplomatic tar-
gets, though, as we know from the U.S.S. Cole
and embassy bombings, they may. The present
war is also likely to be long-lasting with no def-

inite end date—no V-E or V-J Day—because,
frankly, we know neither the E nor the J, nor
how to define V.

So, too, the circumstance we now confront
is not like the Cold War: there is no sinister
communistic ideology seeking to undermine
democratic thought. Americans generally have
only the vaguest notion about the fanatical Is-
lamic beliefs that underlie the hatred of our
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Since the attack on the World Trade Center in 2001, the author argues, the United States has entered a new
kind of war—one that can be characterized as neither cold nor hot.

al-Qaeda enemies. Our President has repeat-
edly emphasized that those who attacked us do
not represent mainstream Muslim belief, and
we hardly fear that the fundamentalists who
have declared jihad or war against us will sur-

reptitiously win over the hearts and minds of

our youth. Joe McCarthy and the like might
have thought a Communist takeover imminent
in the 1950s, but in the American home of the
twenty-first century, the philosophical influ-
ence of radical Islam is more annoying than
worrisome. Yet, living today when it may not
be safe to work in an office tower or even
open the day’s mail is unnerving. Surely not
a violent overthrow of the republic, but just as
surely a more pervasive, deeply troubling, and
insidious constraint on American freedom. In
this time of coldly calculated terrorist hatred
that can boil over anywhere, any time, national
security and its reconciliation with civil lib-
erty may be less informed by the Court’s past
wartime history than even Justice Brennan be-
moaned.

In times of terrorist war, history cannot
repeat itself, since the nation has not previ-
ously been threatened by a fully analogous
war-like hatred. The present war is sustained
internationally and delivered domestically. It
is as likely to result in harm to military per-
sonnel as to average citizens. Perhaps the clos-
est analogue to the modern terrorist is the pi-
rate and brigand of old. While the lawlessness
of both makes them cousins, the analogy ulti-
mately fails, since the modern cousin can com-
mandeer technological resources that threaten
a far broader scope of civilization than a frigate
upon the high seas ever could.

With these qualifications, let us briefly ex-
amine some of the past decisions of the Court
in times of hot or cold war for the information
or guidance they do yield. The examination
focuses on the competing roles of the politi-
cal branches and the Court in selected prece-
dents from the Civil War, World Wars I and
I1, and the various shades of cold war associ-
ated with the Korean “conflict” as well as our
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“intervention” in Vietnam. What we will see
succinctly is that the judiciary has, by con-
scious, institutional choice, played little role
during hot war and reserved its relatively rare
attempts at constitutional boundary-keeping to
postwar analysis. In cold war, there has been
greater, but still infrequent, judicial involve-
ment. In these colder periods, an unvarnished
claim of military emergency has not been per-
mitted to dispose of free-speech claims asso-
ciated even with classified information. The
pseudo-normalcy of cold war periods seem-
ingly allows civil-libertarian claims to prevail
over asserted military need. Will our present
desire for normalcy also incline the Court to
be less deferential to military needs in a war on
terrorism that has no predicted end? Perhaps.
Here, the parallel to the cold war seems useful,
but only if the present tenuous peace lasts and
the horrible memory of 9/11 recedes.

In reviewing the Court’s role in hot- and
cold-war periods and contemplating what its
role yet may be in the terrorized times in which
we live, several postures of constitutional ad-
judication emerge. At one extreme, some ar-
gue that war should make no difference—the
Court is simply duty-bound to protect indi-
vidual civil liberty, whether or not such im-
pedes military success. At the other end of the
spectrum, some contend that the Court cannot
be asked to assess military or foreign-affairs
decision-making, even that which seems con-
trary to basic postulates of civil liberty. As
discussed below, these various judicial ap-
proaches have indeed been proffered by indi-
vidual members of the Court. That said, no
differentiation of hot- and cold-war periods
should obscure the Court’s overarching insti-
tutional reticence with respect to foreign pol-
icy generally. Properly, the Court manifests re-
spect for the constitutional assignment to (and
accountability of) the exercise of war power
by the political branches. These political ac-
tors are in a far better position to measure
threat and to gauge public sentiment for meet-
ing it. The political branches are constitution-
ally designed to undertake such inquires. The
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Court is not. Finally, there is the judicial de-
sire to avoid embarrassment and futility. Chief
Justice Roger Taney’s judicial disquisition that
Congress, not Abraham Lincoln, possessed the
power to suspend habeas corpus resulted nei-
ther in John Merryman’s release from custody
during the Civil War* nor enhanced respect for
judicial judgment.®> When Lincoln’s subordi-
nate commander General Cadwalader barred
the Court’s officer from even entering the fort
where Merryman was held, the judicial power
of the United States was reduced to the Chief
Justice writing the President a letter in the hope
that he might respond favorably. Perhaps it was
this unhappy experience that would convince
Justice Robert Jackson, fourscore years later,
to confess the absence of any role for the Court
in the review of military questions. In his dis-
senting opinion in Korematsu v. United States.’
Jackson opined that “[T]he military reason-
ableness of [military] orders can only be deter-
mined by military superiors. ... [Tlhe courts
wield no power equal to its restraint.”” Yet judi-
cial or constitutional nihilism has not been the
way of the Court, either. Indeed, it would be
Justice Jackson—albeit in a post—World War
11 and arguably cold-war Korean “conflict”
period—who would join a Court majority to
curtail executive military power and presume
to supply a detailed template for how the Court
would assess such disputes in the future.® In
many ways, Jackson’s qualification of Jackson
serves to frame the ambivalence of the Court’s
approach to the review of military questions.

More on Justice Jackson’s dissent to him-
self later, but first let us look at what aca-
demic scholars almost uniformly condemn—
the Japanese exclusion cases. Of course, this
brings us to the threshold of hot war.

. Hot War

A. Judicial Endorsement of War Power
[t is fair to construe the Court’s unanimous
1943 opinion in Hirabayashi v. United States®
as a full-throated judicial endorsement of the
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military decisions of war. Gordon Hirabayashi
was a senior at the University of Washington
who was convicted of violating the curfew
and exclusion orders of the military on the
West Coast in May 1942.1° The Ninth Circuit
affirmed his conviction and certified questions
of law to the Court.!! As indicated, the Court’s
disposition was without dissent, though there
is some historical evidence that a dissent was
only narrowly averted; some writers claim one
was even suppressed.!? Hirabayashi had re-
ceived a concurrent sentence for the curfew
and exclusion violations, but in order to write
the broadest possible endorsement of wartime
action, Chief Justice Harlan Fiske Stone con-
fined his analysis to the curfew provision
alone. 3

After reciting various procedural matters,
Stone’s opinion began by referencing the com-
ment of Charles Evans Hughes that “The war
power of the national government is ‘the power
to wage war successfully.””'* The President
and Congress were described as having a wide
constitutional scope for the “exercise of judg-
ment and discretion.”’®> Moreover, wrote the
Chief Justice, “[1]t is not for any court to sit
in review of the wisdom of [the] action of the
[political branches] or substitute its judgment
for theirs.”'® The Chief Justice admonished
that military decisions were to be judged not at
the time of opinion, but in light of the war con-
ditions prevailing when those military deci-
sions were made.!” Thus, in Hirabayashi, fac-
tual averments included not only the Japanese
surprise attack of December 7, 1941 at Pearl
Harbor, but also the judicial acceptance of
the military argument that the Japanese had
thereby gained “naval superiority,” and that
therefore “reasonably prudent men . . . had am-
ple ground for concluding that they must face
the danger of invasion, [and] take measures
against it.”!8 To the argument that these mea-
sures could not include a curfew applicable
only to persons of a given ancestry, rather
than to those few who might be judicially
found to be disloyal, the Court responded in
the negative.!® Wrote the Chief Justice, “[W]e
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think that constitutional government, in time
of war, is not so powerless and [it] does not
compel so hard a choice if those charged with
the responsibility of our national defense have
reasonable ground for believing that the threat
[of sabotage and espionage] is real.”2

In adopting and applying this posture of
minimal scrutiny against a claimed loss of
individual liberty based on generally illicit
criteria, the Court readily accepted the mil-
itary’s proffered suppositions. Military affi-
davits recited that Army and Navy bases were
located in proximity to the suspect popula-
tion, that espionage by persons sympathetic to
Japan played a role in Pearl Harbor, and even
that Japanese-Americans, for various reasons,
had not been fully assimilated into the larger
population.?! These race- or ethnicity-specific
qualities would readily run afoul of the Due
Process Clause in peacetime—or, today, the
Equal Protection Clause that has been judi-
cially incorporated within it. But in time of
hot war, the Court concluded that it was the
military, not the Court, that must “scrutinize
every relevant fact bearing on the loyalty of
populations in the danger areas.”?? That racial
distinctions in other contexts were repugnant,
said the Court, did not matter in wartime.?3

Does the Court’s deference in Hirabayashi
have any limit? In the words of Chief Justice
Stone, “We need not now attempt to define
the ultimate boundaries of the war power.”?*
Justice William Douglas was less generous, but
hardly more specific.? In his concurrence, he
accepted the proposition that “military mea-
sures of defense might be paralyzed if it were
necessary to try [individual issues of loyalty].
But a denial of that opportunity in this case
does not necessarily mean that petitioner could
not have had a hearing on that issue in some
appropriate proceeding.”?® What that appro-
priate proceeding might be, Justice Douglas
did not say, and the internal deliberations of
the Court suggest that Douglas himself could
not define such review. Indeed, Justice Hugo
Black complained to Justice Felix Frankfurter
that Douglas was seeking to bring “a thousand
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habeas corpus suits in the district courts.”?’

Justice Jackson thought the idea of individual
loyalty review so farfetched that he labeled it a
“hoax.”?® Nevertheless, one commentator re-
ports that Justice Douglas groused about the
Stone opinion as being overly favorable to the
military and its “perception of the likelihood
of a Japanese invasion.”?’

Justice Douglas’s attempt to at least con-
template, if not fully define, a method of ju-
dicial review of some sort has contemporary
resonance. It is, of course, quite similar to the
present debate over whether the judiciary may
superintend the military’s capture, classifica-
tion, and continued detention of alleged “en-
emy combatants” in the war on terrorism. As
this is written, counsel for Yaser Esam Hamdi,
caught warring against the United States and
the Northern Alliance in Afghanistan, argues
for some ex parte judicial review of the fac-
tual basis for his confinement.> The mili-
tary, through the Department of Justice, has
resisted this.3! Fearing disclosure of classi-
fied information, and arguing that the district
court’s “production order leaves no doubt but
that the district court applied an improper, de
novo standard of review to the military’s de-
termination that Hamdi is an enemy combat-
ant,” today’s government lawyers are uncon-
sciously borrowing from the hot-war precedent
of Hirabayashi.*? In initially remanding the
matter to the trial court,3* and in subsequently
dismissing Hamdi’s habeas petition as a matter
of law,3* the Fourth Circuit similarly admon-
ished that “[A]llowing alleged combatants to
call American commanders to account in fed-
eral courtrooms would stand the warmaking
powers of Article I and II on their heads.”

Deference, whether in the hot war of
World War II or the present circumstance, has
never played well with the academic mind that
insists, from the comfort of armchair study,
that there be greater judicial intervention to
ensure the subordination of military to civilian
power and accountability. Both are desirable,
and the academic nostrum that “[t]he Court
must review the exercise of military power in
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a way which permits ample freedom to the Ex-
ecutive, yet assures society as a whole that ap-
propriate standards of responsibility have been
met” is unassailable.3® Yet such bromides exist
at too high a level of generality to resolve real
cases. The problem of generality is lessened if
one focuses on what the academics condemn
most strongly in the military decision-making
of the hot war of World War II: that is, the
express or implied racial stereotype applied by
General John DeWitt, the source of most of the
military relocation orders on the West Coast.
The general did employ harsh, racially tinged
terminology in his reports. In times of war,
this is at least an understandable, even if not
excusable, description of how one describes an
enemy.>¢

That covert racial hatred existed as an ad-
ditional motivation is surely contemptible, and
as Chief Justice William Rehnquist has com-
mented, “[I]t is difficult to defend [the] mass
forced relocation under present constitutional
doctrine.”” Yet criticism of unequal treatment
hardly answers or denies the military concern
of avoiding espionage and sabotage by those
who bore systematic inequality and lived in
proximity to war defense plants in a geographic
area of the country that feared invasion. The
menace of the “fifth column,” as espionage
was then called, was hardly unknown in the war
in Europe.3® Moreover, a presidential commis-
sion, not just a single military commander, had
documented that “[e]spionage by persons in
sympathy with the Japanese Government had
been found to have been particularly effective
in the surprise attack on Pearl Harbor.”® The
Commission was chaired by Associate Jus-
tice Owen J. Roberts. Although the Commis-
sion report did not reference sabotage, “It did
enumerate in detail the espionage activities of
Japanese residents in Hawaii, and helped turn
the tide in favor of stricter measures.”*

Chief Justice Rehnquist suggests that the
Court might have drawn a distinction between
the relocation of Japanese nationals and their
native-born children.*! Given the plenary au-
thority over alienage, this is plausible, yet



THE SUPREME COURT IN TIMES OF HOT AND COLD WAR

275

ENATOR.
’ ish the work
r way to

Racial and ethnic segre-
gation of Japanese immi-
grants predated the World
War Il exclusion orders.
Discriminatory state laws
precluding intermarriage
and naturalized citizen-
ship prevented Japanese
assimilation. This 1920
senatorial election poster
shows that racial hostil-
ity had been in place for
decades.

the military order actually fashioned and pre-
sented to the Court was broader than this. It is
doubtful whether Chief Justice Stone would
have insisted that the military address only
the clearest cases of risk. Indeed, by virtue
of the Nationality Law of Japan, even some of
the children of Japanese citizens at the time re-
tained dual citizenship.*? Fine-grained distinc-
tions were not reconcilable with the exigency.
As Chief Justice Stone wrote, “The extent of

[the] danger [of espionage and sabotage] could
be definitely known only after the event and af-
ter it was too late to meet it. Whatever views
we may entertain regarding the loyalty to this
country of the citizens of Japanese ancestry,
we cannot reject as unfounded the judgment
of military authorities and of Congress that
there were disloyal members of that popula-
tion, whose number and strength could not be
precisely and quickly ascertained.”*
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B. The Attempt to Say Nothing
Thus far, we have focused on the Court’s
unanimous and largely unequivocal affirma-
tion of military power in a time of hot war.
This unanimity disappeared in the famous—
or infamous—case of Korematsu v. United
States.** In Korematsu, the Court upheld, 6
3, the criminal conviction of Fred Korematsu,
a Japanese-American, for failing to observe
his exclusion from a military area on the West
Coast.?
same presidential executive order and rati-
fying act of Congress that were at issue in
Hirabayashi.*® Chief Justice Stone assigned
the main opinion to Justice Black, whose civil-
libertarian credentials were already well estab-
lished. Black wrote simply and directly: “In

The basis for the exclusion was the

IT's BITTER, UNCLE.
BUT THE QUICKER
You SWALLOW IT, THE
BETTER FOR YOU,
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the light of the principles we announced in the
Hirabayashi case, we are unable to conclude
that it was beyond the war power of Congress
and the Executive to exclude those of Japanese
ancestry from the West Coast war area at the
time they did.”*’ Black admitted that exclu-
sion was more intrusive than curfew, but it also
had “a definite and close relationship to the
prevention of espionage and sabotage.”** That
said, the Court was careful to take one case
at a time, and in an opinion of the same day,
the Justices would differentiate authority to ex-
clude from authority to detain, at least as the
latter related to someone of conceded loyalty.*’
Nevertheless, the Justices perceived the mil-
itary’s judgment to exclude as reasonable in
context,” and the Court was not going to say

This January 1942 cartoon shows Associate Justice Owen J. Roberts as a physician offering medicine from a
bottle labeled “Truth about Pearl Harbor” to Uncle Sam. Roberts’s special investigating commission reported
that the disaster was due to “dereliction of duty” and “errors of judgment” by the military commanders in
Hawaii. It also found that “Espionage by persons in sympathy with the Japanese Government had been found
to have been particularly effective in the surprise attack.”
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Might the Court have drawn a distinction between the relocation of Japanese nationals and their native-born
children? The author doubts that the Court would have addressed only the clearest cases of military risk,
particularly since some children retained dual citizenship in Japan.

otherwise, even though the decision was again
said to manifest racial prejudice, or what today
would be called racial profiling. Justice Black
dealt with the race argument ina commonsense
fashion:

Korematsu was not excluded from
the Military Area because of hostil-
ity to him or his race. He was ex-
cluded because we are at war with the
Japanese Empire, because the prop-
erly constituted military authorities
feared an invasion of our West Coast
and felt constrained to take proper
security measures, because they de-
cided that the military urgency of the
situation demanded that all citizens
of Japanese ancestry be segregated
from the West Coast temporarily, and
finally, because Congress, reposing
its confidence in this time of war in

our military leaders—as inevitably it
must—determined that they should
have the power to do just this.”’

More interesting for our present inquiry
into the Court’s approach to military mat-
ters is the debate between Justices Frankfurter
and Jackson over what, if anything, the Court
should say while deferring to the military’s
judgment. Justice Jackson formally did not
defer to the military in Korematsu (he dis-
sented), even as he was willing to concede that
the military’s approach was reasonable mili-
tary precaution.>” Jackson thus attempted to
separate military necessity from constitutional
integrity. He wrote, “[I]f they were permissi-
ble military procedures, I deny that it follows
that they are constitutional.”>® Jackson’s argu-
ment was that “[M]ilitary decisions are not sus-
ceptible of intelligent judicial appraisal.”>* In
words that echo the modern debate over what
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latitude military tribunals should have to con-
sider hearsay or other evidence outside fed-
eral evidentiary rules, Jackson commented that
military decisions “do not pretend to rest on
evidence, but are made on information that of-
ten would not be admissible and on assump-
tions that could not be proved. Information in
support of an order could not be disclosed to
courts without danger that it would reach the
enemy.”>

In ali this, Justice Jackson was not just
making an argument of nonjusticiability. It was
not simply a political question for him. The
absence of manageable standard gave Jackson
pause, but it was ultimately the legacy that
a judicially standardless opinion would leave
that prompted Jackson’s admonition of judi-
cial silence.>® Military orders, right or wrong,
constitutional or not, he supposed, are transient
things, but a judicial opinion justifying them
under the Constitution is dangerous:

The principle then lies about like a
loaded weapon ready for the hand
of any authority that can bring for-
ward a plausible claim of urgent
need. ... A military commander may
overstep the bounds of constitution-
ality, and it is an incident. But if we
review and approve, that passing in-
cident becomes the doctrine of the
Constitution.>’

Jackson needed no further proof of
his claim than the slide from curfews in
Hirabayashi to the acceptance of exclusion in
Korematsu.

In response, Justice Frankfurter argued
that Jackson could not simply declare military
power to be outside constitutional analysis.>®
“The provisions of the Constitution which con-
fer on the Congress and the President powers
to enable this country to wage war are as much
part of the Constitution as provisions looking
to a nation at peace.”> Moreover, the Court
had a special obligation, argued Frankfurter,
to construe the document “in the context of
war.”8® Such construction was admitted to be
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different than peacetime. An “action is not to
be stigmatized as lawless because like action
in times of peace would be lawless.”®! This,
of course, did not mean that Justice Frank-
furter approved of the military action. That,
he quickly reminded us, was not his job, nor
was it that of the Court: “That is their business,
not ours.”%? So what level of judicial inquiry
did Frankfurter recommend? It is unclear. On
the one hand, he wrote that the business of
war was the military’s.%> On the other hand,
he suggested that review of military action is
of no greater strain on judicial capability than
the Court determining whether Congress has
stayed within the commerce power.% I take
Justice Frankfurter at his word, though mod-
ernly one might think the judicial tongue to be
planted firmly in cheek.

C. Saying as Little as Possible

On the same day as Korematsu, the Court
announced its decision in Ex parte Mitsuye
Endo.®> Endo was conceded by the War De-
partment to be a loyal citizen, and, by means
of habeas corpus, challenged her continued
detention.® The Court, per Justice Douglas,
decided unanimously in her favor.®” Two things
are noteworthy. First, in the best of our consti-
tutional tradition, the Court declined to reach
out for an unnecessary constitutional argument
when the case could be more narrowly de-
cided on the proposition that the War Reloca-
tion Authority, a civilian entity, simply lacked
implied authority to detain an admittedly loyal
citizen. Second, the Court emphasized that it
was disciplining, not the military directly, but
its civilian delegate. Some may consider these
matters to be judicial fig leafs, but they supply
plentiful and important cover for this reason:
unlike the Jackson dissent of Korematsu, they
at least provide rudimentary tools of analysis
that allow the Court to be more than an agnos-
tic sideline observer. For this reason, they are
also compatible with Justice Jackson’s admo-
nition not to leave a “loaded gun”®® lying about
to injure important civil liberty.
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The Court’s deference to military author-
ity emerged intact in Endo. That deference can
be seen in the words of the opinion and its tim-
ing. In language, Justice Douglas freed Endo,
but he did “not mean to imply that detention
in connection with no phase of the evacua-
tion program would be lawful. The fact that
the Act and the orders are silent on detention
does not of course mean that any power to de-
tain is lacking. Some such power might indeed
be necessary.”® Judicial deference to politi-
cal decision-making could also be seen in the
Court’s willingness to delay the announcement
of its opinion until after the President had de-
cided to allow loyal Japanese to be released
from internment camps generally.”® Political
scientists criticize the Court for this delay, but
in truth, it was salutary.71 Chief Justice Stone
was advancing constitutional comity, merely
seeking to avoid gratuitous judicial embarrass-
ment of the executive.

D. Contemporary Application
In light of our present wartime conditions,
one additional feature of Endo is noteworthy:
the Court pointedly did not question the juris-
diction of military tribunals. Citing Ex parte
Quirin,” the Court specified that it was not
construing the extent of the military’s per-
missible jurisdiction, as it had done in Ex
parte Milligan™ after the Civil War.”* This
nodding acceptance of military jurisdiction
should not obscure the fact that reconciling
the competing roles of military and civilian
courts is difficult. Figuring out this puzzle
is very much a part of the present circum-
stance of a festering war on terrorism. Are de-
tainees “enemy combatants,” or criminal de-
fendants? Pre-9/11, in a time of peace and
prosperity, attacks upon federal buildings and
the World Trade Center itself were unques-
tioningly routed to federal district court. Even
then, there were some who openly questioned
whether the competing interests of national se-
curity and fair-trial guarantees were compati-
ble. After the more recent and more devastat-
ing attack of 2001, it was again supposed that
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even foreign terrorists could be disposed of by
the normal rules of criminal procedure. Not
to proceed with traditional criminal charges,
trials, and sentencing procedures, civil liber-
tarians contended, would signal that the terror-
ists had actually won. Is this unassailable? By
the reckoning of Justice Jackson’s dissent in
Korematsu, perhaps normal peacetime process
ought not be subjected to the inevitable dis-
tortions necessary to accommodate wartime
necessity.

For reasons that now seem elusive or, at
best, naive, Zaccarias Moussaoui—arrested in
Minnesota before he could put his nascent
flight school training to evil use—was di-
rected into criminal court and labeled a crimi-
nal defendant.” Arguably, he should have been
labeled an enemy combatant, like his almost
identical counterparts, Yaser Esam Hamdi and
Jose Padilla, who are locked in a military
brig, subject to interrogation and detention for
the length of the war.”® Hamdi and Padilla
are nominally U.S. citizens, a fact that makes
Mr. Moussaoui’s “peace-time-like” treatment
all the more ironic. Indeed, all the benefits
of the ill-fitting criminal path have flowed to
Moussaoui. He has alternately fired his pub-
licly subsidized counsel and obliquely invited
their help.”” And when not equivocating over
whether to plead guilty (or at least half-guilty),
he fires off handwritten motions that contain
more epithet than reasoning. All of this has
meant delay and of course, because of the due
process observed in garden-variety criminal
practice, no questioning of him has been pos-
sible to learn how we might avert additional
terrorist attack.”®

Now some bigger terrorist confederates
have been captured, most notably Ramzi bin
al-Shibh, who was arrested in Pakistan in
September 2002.7° Mr. bin al-Shibh, a 30-year-
old Yemeni man, is—through financial trans-
action, planning, and otherwise—believed to
be a ringleader of the 9/11 attacks.®’ For ex-
ample, Mr. bin al-Shibh allegedly had a pen-
chant for sending Moussaoui and the other
hijackers financial subsidies.®! It should come
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as no surprise that Mr. Moussaoui’s sometime
public defenders want to subpoena Mr. bin al-
Shibh and Khalid Shaik Mohammed, the oper-
ations chief for al-Qaeda. As a matter of fed-
eral law in a capital case, they may have that
right as the district judge has ruled.®? Only one
problem: Mr. bin al-Shibh and Mr. Mohammed
are being held at an undisclosed location, and
the essence of their interrogation is properly
classified.®?> And without access to essential
witnesses, either the case will need to be ex-
tended indefinitely or Mr. Moussaoui will be
given some diluted form of confrontation. Nei-
ther outcome is a good one. As this is going
to press, the Justice Department has urged the
district judge to drop the Department’s indict-
ment of Moussaoui as a strategic way to appeal
to the Fourth Circuit the trial judge’s ruling up-
holding Moussaoui’s subpoena. The Depart-
ment has argued that “the Constitution does
not require, and national security will not per-
mit, the government to allow Moussaoui, an
avowed terrorist, to have direct access to his
terrorist confederates who have been detained
abroad as enemy combatants in the midst of
a war.” The Department is almost surely right
in that statement, except that, having chosen
to charge Moussaoui in a federal court, a fair
trial without access to material witnesses is
impossible.

Might the Department of Justice be wise
to create new quarters in a military brig out-
side the United States, where Mr. Moussaoui
and our national security could more comfort-
ably coincide? At least there, to use Justice
Jackson’s terms, the “transient” nature of mil-
itary need would not permanently alter the
rule of law.®* And if Mr. Moussaoui is to
face charges, they could be brought before a
military tribunal, which, while not immune
from the obligations of witness confrontation,
does allow—Dby conscious, advance design—
greater evidentiary flexibility to the presiding
officer.

While the prescription to keep Mr.
Moussaoui out of the peacetime judicial pro-
cess follows Justice Jackson’s caution to avoid
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littering the law with war-specific prece-
dent, the proceedings in the Fourth Circuit
with reference to Mr. Hamdi parallel Jus-
tice Douglas’s approach in Endo.®> Follow-
ing the September 11, 2001 attack on the
United States, the President, with congres-
sional approval, ordered U.S. armed forces into
Afghanistan to subdue al-Qaeda and the gov-
erning Taliban regime. In the process, thou-
sands of enemy combatants were captured,
including Hamdi, who was armed, on the field
of battle, and fighting for the Taliban.®¢ Hamdi
was initially taken to the Naval Base in Cuba
for questioning, but was transferred to the mil-
itary brig in Norfolk, Virginia, when it was
learned that he was born in Louisiana and may
not have renounced his citizenship.?’

In February 2002, the President deter-
mined Hamdi and others like him to be unlaw-
ful enemy combatants outside the prisoner-of-
war protections of the Geneva Convention.®
Nevertheless, when a series of habeas peti-
tions were filed on his behalf, a federal district
judge ordered that Hamdi be allowed to meet
with counsel in an unmonitored setting.® The
Fourth Circuit reversed.’® Taking a page from
Justice Douglas in Endo, Chief Judge J. Harvis
Wilkinson reminded his brother judge at the
trial level that “[T]he order arises in the con-
text of foreign relations and national secu-
rity, where a court’s deference to the politi-
cal branches is considerable.”! “The federal
courts have many strengths,” Judge Wilkinson
continued, “but the conduct of combat op-
erations has been left to others.”®? To judi-
cially contradict the President on Mr. Hamdi’s
status as an enemy combatant—or even just
to allow unmonitored access to counsel—has
“sweeping implications for the posture of the
judicial branch during a time of international
conflict...,” reasoned the court®® By the
same token, Judge Wilkinson was not initially
prepared to dismiss the action.**

On remand, the Defense Department sup-
plied a sworn affidavit as to the facts of
Hamdi’s capture. This, too, did not satisfy
the trial judge, but following Endo and its
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caution not to write more broadly than neces-
sary in this security-sensitive field, the Fourth
Circuit reversed again, although on very nar-
row grounds.” The appellate court found that
habeas review was reasonably satisfied with
the government’s sworn declaration reciting
that the defendant was captured armed and in
league with hostile forces in a combat zone
and that the decision to detain was a proper
exercise of war power. Were this not suffi-
cient, Judge William B. Traxler stated at oral
argument, “[y]ou would have judges making
credibility decisions on actions taken during
a war and overseeing decisions made by the
military.”*® Indeed, the appellate court noted
that the district judge had demanded copies
of all of Hamdi’s statements, notes taken by
interviewers, the names and addresses of all
interrogators, the statements of those foreign
nationals who had taken immediate custody of
Hamdi, and more. “The risk created by this
order,” reasoned the Fourth Circuit, “is that ju-
dicial involvement would proceed increment
by increment, into an area where the political

-
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branches have been assigned by law a preemi-
nent role.””’

To summarize, hot-war precedent seems
to be guiding the early judicial response to
the war on terrorism. It is highly deferential
to military decision. This judicial approach is
not without its critics. Insofar as the Attorney
General has launched investigations focused
on individuals with characteristics in common
with those who attacked our nation on 9/11
(e.g., Islamic fundamentalists; those associ-
ated with Muslim charities suspected of laun-
dering money; those traveling to or from des-
tinations in the Middle East known to harbor
terrorists; and so forth), allegations of racial
profiling fill the air. Racism deserves condem-
nation, but the use of the term sometimes ob-
scures more than it reveals. As Justice Douglas
observed years later about the Japanese relo-
cation, “It is, however, easy in retrospect to de-
nounce what was done, as there actually was
no attempted Japanese invasion of our coun-
try . ... But those making plans for defense of
the Nation had no such knowledge and were

b &

In 1988, President Ronald Reagan signed into law the Civil Liberties Act, which supplied U.S. $20,000 in
reparations to Japanese internment-camp survivors and their next of kin.
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In 1814, General Andrew Jackson declared martial law in the city of New Orleans in response to the British
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capture of the area. Although the Treaty of Ghent ended the war on Christmas Eve 1814, Jackson deliberately
suppressed word of peace in order to maintain military authority until March 1815. The battle depicted above

took place on January 8, 1814.

planning for the worst.”®® If individual injus-
tice results from wartime necessity, it is more
likely remedied outside the judiciary. True,
some lower courts would respond to coram
nobis petitions to effectively expunge the
Hirabayashi and Korematsu convictions.” Yet
efforts to obtain monetary reparation through
the judicial branch failed.'® Ultimately, it
would be the political branches who would at-
tempt to rectify (as best as money can ever rec-
tify anything)—in peacetime—the perceived
necessities of war. President Reagan signed
into law the Civil Liberties Act of 1988,
which supplied U.S.$20,000 in reparations to
internment-camp survivors and their next of
kin.'%!

Il. Cold War

Cold war as a concept is a bit elusive. It can-
not simply mean the absence of U.S. troops
in hostile territory, since the United States has
seldom not been militarily engaged somewhere
in the world. Nor, for the sake of analytical

completeness, would one necessarily limit this
term to the more colloquial 1950s and 1960s
and a concern with subversive communist in-
fluence. In this essay, the term is used more
broadly to refer to periods of time in which the
domestic soil of the United States itself was not
perplexed by hostility. When one’s own terri-
tory is threatened, in dispute, or under siege,
as it was in the War of 1812,'%2 the Mexican-
American War, the Civil War, and World War
I1, the war is hot. At other times, it is fair to
say the war is cold (or at least colder)—often
fought through the skirmishing of diplomatic
endeavor, targeted but not continuous military
engagement, and intelligence and counterintel-
ligence. Does the Court’s appraisal of consti-
tutional authority differ in these cold-war pe-
riods? The short answer is yes. In periods of
cold war, judicial review is more searching. In
his now colloquial “clear and present danger”
test,!%% Justice Oliver Wendell Holmes told us
that context matters, and it does. In the first part
of'this essay, surveying hot-war judicial review,
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executive power was largely conceded. By con-
trast, the different—Iless apparently exigent—
context of cold war invites the Court to inquire
more directly into the origin, scope, and pur-
poses of executive power.

A. The Constitution and Foreign Af-
fairs Power—The “Inherent” Executive
Advantage
The design of the Constitution leaves questions
of foreign affairs opaque. In concurrence in
Youngstown Sheet & Tube Co. v. Sawyer,!%
Justice Jackson lamented:

A judge, like an executive adviser,
may be surprised at the poverty of
really useful and unambiguous au-
thority applicable to concrete prob-
lems of executive power as they ac-
tually present themselves. Just what
our forefathers did envision, or would
have envisioned had they foreseen
modern conditions, must be divined
from materials almost as enigmatic as
the dreams Joseph was called upon to
interpret for Pharoh. A century and a
half of partisan debate and scholarly
speculation yields no net result but
only supplies more or less apt quota-
tions from respected sources on each
side of any question. They largely
cancel each other.!%

Jackson wrote these words as a prelude
to a concurrence that, remarkably and quite
unusually, would second-guess and set aside
executive or military decision-making.

Why is the Youngstown outcome unusual?
Because, notwithstanding the textually divided
allocation of authority over matters of war be-
tween legislative and executive branches in
the Constitution, the Court has long recog-
nized that the President has inherent power in
the area of foreign affairs. This is especially
true in those foreign-affairs contexts that bear
most closely upon matters of national security.
As Acting Attorney General John K. Richards
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nicely summarized in legal advice in the late
nineteenth century:

The preservation of our territorial
integrity and the protection of our
foreign interests is intrusted, in the
first instance, to the President....In
the protection of these fundamental
rights, which are based upon the Con-
stitution and grow out of the jurisdic-
tion of this nation over its own ter-
ritory, . . . the President is not limited
to the enforcement of specific acts of
Congress. [The President] must pre-
serve, protect, and defend those fun-
damental rights which flow from the
Constitution itself and belong to the
sovereignty it created.!%®

The notion of inherent presidential au-
thority in foreign affairs has been derided
by academics and said to flow only from
dicta in United States v. Curtiss-Wright Export
Corp.'% In actuality, its pedigree is far older,
and largely consistent with Justice George
Sutherland’s formulation in Curtiss-Wright.
One familiar endorsement of executive power
is Alexander Hamilton’s exposition in Feder-
alist no. 74 that “[TThe direction of war most
peculiarly demands those qualities which dis-
tinguish the exercise of power by a single hand.
The direction of war implies the direction of
the common strength; and the power of direct-
ing and employing the common strength forms
[a vital] and essential . . . definition of the ex-
ecutive authority.”!% Every President from the
first onward readily put this inherent power to
work. Consider for example, George Washing-
ton’s diplomatic reception of France’s Citizen
Genet (1793), establishing the unilateral exec-
utive recognition of foreign governments, or
his neutrality proclamation during the French
and British war of 1794. Hamilton and James
Madison would debate inherent presidential
authority in the Pacificus-Helvidius letters, but
Congress’ subsequent ratification of Washing-
ton’s unilateral action suggests that Pacificus
(Hamilton) had the better of it.
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Inherent presidential authority is thus
deeply rooted. Yet, when the managed threats
of cold war heat up, that authority—even
when coupled with the Commander-in-Chief
text of the Constitution'®—begs reconcili-
ation with other express delegations of the
power to Congress to declare war!!? or to raise
and support armies and govern their general
organization.!"! Academic writers in thrall of
congressional power tend to insist that these
clauses give plenary authority to the legislature
over the deployment of military force.!'? For
example, John Hart Ely contends that absent a
direct attack—something that, unfortunately,
is no longer remote or unthinkable—the Pres-
ident is without authority to act militarily.!!®

Agreeing with Ely and similar senti-
ments, the cold-war cases are more equivocal
than their hot-war counterparts. To illus-
trate, consider the following cases: Curtiss-
Wright (strongly affirming inherent presiden-
tial power);'* Youngstown (resolving strongly
against inherent executive authority);!!® and
New York Times v. United States''® (also re-
solving against inherent power but in a fash-
ion that gives it fairly ample acknowledgment).
Finally, the cold-war equivocation is evident
in cases dealing with communist advocacy,
which unevenly reconciled civil-liberty claims
with the needs of national security through-
out the subtle—and not always decipherable—
evolution of the “clear and present danger”
test.

B. The Cold-War Cases
1. Curtiss-Wright. The decision in Curtiss-
Wright concerned the validity of a 1936 crim-
inal indictment premised upon the alleged vi-
olation of a presidential prohibition of sales of
arms or munitions to certain countries in South
America.''” The President had issued his pro-
hibitory proclamation pursuant to his own au-
thority as well as that specifically vested in
him by a congressional resolution.!!® The de-
fendants argued, among other things, that the
President lacked authority in his own right and
that Congress could not delegate it to him on
the broad terms that it had—in particular, upon
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the President’s discretion that the proclama-
tion was necessary to re-establish peace in the
region.!"?

Justice Sutherland wrote for the Court
over one unelaborated dissent.!?’ He pointed
out two features that have influenced the
Court’s thinking on foreign affairs ever since:
the President’s power is both textual as
well as inherent; and the President’s author-
ity in external matters is necessarily more
extensive than that dealing with domestic
questions.'?! Sutherland’s case for inherent
power rested partially on historical account
and assessment.'?? In particular, he cited Con-
gressman John Marshall’s proposition from
1800 that “The President is the sole organ of
the nation in its external relations, and its sole
representative with foreign nations.”!23

Justice Sutherland did not explain the
origin of the quotation in his opinion, but
it is traceable to the so-called Robbins/Nash
debate on the floor of Congress on March
7, 1800.!2* Robbins/Nash involved an extra-
dition question, specifically whether it was
proper for President Adams to direct a fed-
eral court to grant a British extradition re-
quest for Robbins—alias Thomas Nash—who
was suspected of committing mutiny aboard a
British frigate.!?> The Republicans challenged
Adams’s intervention in what they claimed
was a judicial matter.'?¢ Marshall refuted this
proposition with multiple examples of execu-
tive questions arising under treaties that were
beyond judicial competence: “the establish-
ment of the boundary line between the Amer-
ican and British dominions” (pursuant to the
Jay Treaty); President Washington’s neutrality
proclamation; and the disposition of vessels
or “prizes made within the jurisdiction of the
United States [and of] privateers fitted out in
their ports.”!?’

The issue of executive determination of
who was entitled to the possession of the prize
of a belligerent vessel is particularly interest-
ing for present purposes, since it parallels, in
some ways, President Bush’s asserted authority
to determine who is an enemy combat-
ant, Like modern-day advocates of searching
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Jjudicial review over the combatant determina-
tion, the Republicans of Adams’s day argued
against presidential intervention in extradition.
The Republicans insisted that the Washing-
ton administration had conceded prize deter-
minations to the courts.'?® Marshall responded
tellingly, however, that both the concession and
the judiciary’s assumption of the duty was sub-
jectto “national demand (or interest),” but that
ultimately any judicial decision would be “reg-
ulated by the principles established by the ex-
ecutive department.”!?’

Marshall’s reasoning explaining why ex-
tradition was an executive, not a judicial, mat-
ter also seems to bolster the proposition that
it is for the President, not the Court, to de-
termine a question of combat status under the
laws of war and international agreement (the
Geneva Conventions). In portraying the Pres-
ident as the “sole organ” or decision-maker,
Marshall instructed us to evaluate: (1) the
origin of the matter; (2) the operational du-
ties needed to be undertaken to carry it out;
and finally, (3) the nature of the judgment
necessitated. '3 In brief, was it a juridical point
of law or “political law,” as Marshall called it?
In matters of extradition, as in our relationship
with Afghanistan, Iraq, or al-Qaeda, the ori-
gin of the matter is one, not of private lawsuit,
but of sovereign integrity. In terms of the na-
ture of the duties undertaken, the detention of
enemy combatants—like the earlier detention
of British mutineers—involves the practical
power of executive officers. Executive officers
are the ones at risk in apprehending and
holding enemy combatants. Finally, whether
to extradite or treat someone as a lawful or
unlawful enemy combatant involves the deli-
cate interpretation of international agreement.
Marshall opined that it was the executive,
not Congress or the Courts, who must have
this necessary capability.!3! Marshall asked
rhetorically:

If at any time policy may temper the
strict execution of the contract, where
may that political discretion be placed
so safely, as in the department whose
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duty it is to understand precisely the
state of the political intercourse and
connection between the United States
and foreign nations; to understand the
manner in which the particular stip-
ulation is explained and performed
by foreign nations; and to understand
completely the state of the union?!32

Perhaps it is a shame that Justice Suther-
land did not extend his opinion in Curtiss-
Wright with this historical elaboration of
Marshall’s views. If he had, the modern-
day criticism that Marshall “[a]t no time...
suggest[ed] that the President could act uni-
laterally to make foreign policy”'** could be
put to rest. Nevertheless, Justice Sutherland
traced executive foreign-affairs authority—
rightly, in my judgment—to a concept of
sovereignty that is preconstitutional, derived
from the incorporation of the American polity
in the Declaration of Independence. The log-
ical corollary is that even as “[r]ulers come
and go; [and] governments end and forms of
government change; . . . sovereignty survives.
A political society cannot endure without a
supreme will somewhere. Sovereignty is never
held in suspense.”’3* Yet Justice Sutherland
was careful to observe that even as the Pres-
ident’s power “does not require as a basis for
its exercise an act of Congress, . .. like every
other governmental power, [it] must be exer-
cised in subordination to applicable provisions
of the Constitution.”!>

And therein lies the rub, of course. In-
deed, there is an often-overlooked portion of
Marshall’s “sole organ” defense of executive
power. Several paragraphs after his expansive
description of executive power, Marshall went
on to posit that “[Clongress unquestionably
may prescribe the mode, and Congress may
devolve on others the whole execution of the
contract, but till this be done, it seems the duty
of the executive department to execute the con-
tract, by any means it possesses.”!3¢ The first
part of this observation is benign—Congress
can determine means. But does the sec-
ond proposition follow—that Congress may
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devolve on others the whole execution of for-
eign policy? Historians suggest that while “it
is impossible to be confident about the im-
plications of [this aspect of Marshall’s] re-
mark . . . there is no compelling reason to read
this one sentence to contradict the overall tenor
of his comments.”!3” If true, that is good news
for the executive—and of course, intellectually
tidy. Yet the remark certainly clouds that which
Marshall clarified just sentences earlier. More-
over, the remark plants a mischievous seed, al-
lowing the notion to emerge that the legislature
can compartmentalize the executive’s foreign-
policy needs and national-security functions
in ways that may have insufficient correspon-
dence to security threat.

We now know that preventing FBI and
other foreign-intelligence officers from shar-
ing information with their counterparts in
criminal-law enforcement (and vice versa)
made us more vulnerable to terrorists. We
frankly did not fully perceive this vulnera-
bility during the colloquial cold war period
beginning in the late 1940s, nor even in the
latter part of the 1970s when Congress en-
acted the Foreign Intelligence Surveillance Act
(FISA)"® to codify intelligence-gathering di-
rected at foreign agents, whether or not they
were U.S. persons. Prior to FISA, these ex-
ercises were thought to be entirely constitu-
tional premised only upon inherent executive
power. However, in the 1980s the Justice De-
partment was led to believe by lower-court
misconstruction of FISA that the law erected
a wall between law enforcement and foreign
intelligence. ! In this regard, several courts of
appeal opined that FISA could only be used
if the government’s primary purpose was the
pursuit of foreign intelligence, and not crim-
inal prosecution.!*® Even after 9/11, the spe-
cial court created to administer FISA exacer-
bated this formalistic separation when, in May
2002, it ruled that “[L]aw enforcement offi-
cials shall not make recommendations to in-
telligence officials concerning the initiation,
operation, continuation, or expansion of FISA
searches or surveillance.”!#!
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The recent attacks upon our sovereignty
tragically illustrate that erecting artificial
boundaries between law-enforcement investi-
gations and foreign intelligence gathering can
be unworkable. This is a boundary unsustain-
able in a real world and unobserved by any al-
Qaeda cell, even as academic apologists would
continue to applaud such parchment separa-
tion, and others like it, as the “Due Process of
Foreign Policy Administration,”!4?

On recent appellate review, no wall was
found to exist.'"** There was no FISA lan-
guage supporting it, and the USA Patriot Act
now makes clear that a FISA warrant can
be obtained even if criminal prosecution is
a parallel mechanism through which terror-
ism is to be addressed.'** It is interesting
to assess this appellate deconstruction of the
illusory FISA wall from the standpoint of
Marshall’s commentary upon inherent execu-
tive power in the area of foreign affairs. Unless
Marshall’s caveat swallows his rule, it is fair
to say that previous judicial attempts to con-
struct that wall were incipient violations of the
separation of powers, intruding deeply into the
“internal organization and investigative proce-
dures of the Department of Justice which are
the province of the Executive branch.”'4* Of
course, this was not the first time that inherent
executive power in the area of foreign affairs
was controversially limited. Youngstown Sheet
& Tube Co. v. Sawyer,' a case that arose in the
midst of an undeclared hot war turning rapidly
cold, is exhibit A.

2. Youngstown. Historian Charles Lofgren
undertook an exhaustive study of the Korean
“conflict.”'#” In the early 1950s, it was po-
litically expedient, if not constitutionally cor-
rect, not to call it a war.!*® Again, presidential
power, like free speech, is contextual. When
Youngstown was decided, the nation was tired
of war, tired of the mounting loss of life (over
108,000 American lives had been expended
in Korea at the time of Youngstown), and un-
willing to distort domestic labor policy to
further vanquish a distant foe that it feared



THE SUPREME COURT IN TIMES OF HOT AND COLD WAR

287

This June 4, 1952 cartoon expressed approval for the Supreme Court's decision that President Truman's

seizure of the steel mills was unconstitutional.

ideologically, but did not perceive as an im-
mediate danger to its own national territory.
Youngstown involved a looming labor stoppage
in the steel industry that, by uncontroverted af-
fidavit, would have seriously curtailed the pro-
duction of military munitions being shipped
to Korea.'* There was no evidence that the
threatened strike would have been of short
duration. Essentially, two routes existed for re-
sponding to the strike: one under Taft-Hartley,
“created to deal with peacetime disputes,” and
one involving the Wage Stabilization Board,
created for war pursuant to the Defense Pro-
duction Act.'>® President Truman chose the
latter route, which delayed the strike ninety-
nine days (slightly longer than the alternative

cooling-off period under Taft-Hartley of eighty
days), but matters did not settle.'>' On April 9,
1952, Truman issued an executive order to
temporarily take possession of steel plants to
continue their operation.'>

Truman understood his actions as preserv-
ing the status quo. He immediately reported
his thinking to Congress and invited them to
act either in affirmation of his action or con-
trary to it.'>® Congress did neither. Instead,
the steel firms sought injunctive relief in fed-
eral district court, and it was granted.'>* The
Supreme Court affirmed, 6-3, with Justice
Black writing the lead opinion affirming the
lower court and curtly informing the President
that “The Founders of this Nation entrusted
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the law-making power to the Congress alone
in both good and bad times.”!>* The President
lacked specific statutory authority to take pos-
session of private firms, and his responsibil-
ity as Commander-in-Chief apparently did not
include supplying legislatively unauthorized
munitions to his men and women in the field.
Black stated that “[W]e cannot with faithful-
ness to our constitutional system hold that the
Commander in Chief of the Armed Forces has
the ultimate power as such to take possession
of private property in order to keep labor dis-
putes from stopping production.”'>®

Justice Black’s opinion is remarkable for
its brevity and lack of meaningful reference
to the inherent aspect of presidential power in
foreign affairs. Yet the most startling aspect
of Youngstown is the flip of positions by Jus-
tices Jackson and Frankfurter from the con-
stitutional territory they individually staked
out in the Japanese exclusion cases.!>” There,
you will remember, Jackson was minimalist,
urging the Court to stay clear of the review
of military action and to be hesitant to issue
judicial opinions that sanctioned actions that
could not be fully reconciled with a peace-
time constitution.!*® By contrast, Frankfurter
thought the Court had little choice but to re-
solve constitutional dispute, whether in war
or in peace.!”® In Youngstown, it was just
the opposite. Justice Jackson cautioned the
Court to scrutinize presidential claims of for-
eign affairs power in order to preserve the
“equilibrium established by our constitutional
system.”!6? It was now Justice Frankfurter who
urged restraint. After all, Frankfurter wrote,
“The Framers. .. did not make the judiciary
the overseer of our government.”'®! More-
over, Frankfurter espoused that “It ought to
be, but apparently is not, a matter of common
understanding that clashes between different
branches of the government should be avoided
ifa legal ground of less explosive potentialities
is properly available.”'%2

Justice Frankfurter was particularly dis-
turbed by Justice Jackson’s typology that
sought to pigeonhole various presidential ac-
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tions as acting in accord with Congress, in ar-
eas of twilight where Congress had not spoken,
or unilateral and contrary to congressional
will.!193 In Jackson’s mind, the President was
on weak ground when he acted either be-
fore Congress did or contrary to it.!%* Aca-
demic commentators have rightly criticized
Jackson’s schematic analysis for failing to
account for the difference between domes-
tic and external spheres or the importance of
national security.'> However, its more basic
defect may have been that pinpointed by Jus-
tice Frankfurter: namely, that war power issues
should be met “without attempting to define
the President’s powers comprehensively . .. . It
is as unprofitable to lump together in an undis-
criminating hotch-potch past presidential ac-
tions...as it is to conjure up hypothetical
future cases. The judiciary may . . . have to in-
tervene . . . But in doing so we should be wary
and humble.”!%6

Frankfurter’s admonition of judicial re-
straint is so similar to Jackson’s in the earlier
Japanese cases that the mind craves an expla-
nation for their reversal of role. Could it be
that both perceived the dangers of an activist
Court, but only where it disadvantaged a fa-
vored interest? Jackson feared the insidious
harm to civil liberty from an overly expansive
judicial endorsement of military necessity.'¢”
Frankfurter, by contrast, worried more about
a judicially active Court weakening the proper
allocation of powers needed to meet a national
emergency. '8

In the end, Truman may have lost not be-
cause of any long-lasting denial of inherent
presidential authority in matters of foreign af-
fairs, but because his war policy was second-
guessed by the Court. In dissent, Chief Justice
Fred Vinson observed that “There [was] no ju-
dicial finding that the executive action was un-
warranted [in light of the emergency. Rather,]
the gravity of the emergency and the immedi-
acy of the threatened disaster are considered
irrelevant as a matter of law.”!

If the issues of gravity and immediacy
sound familiar, it is because they often arise
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in the speech context. Free-speech cases from
times of both hot and cold war bring grav-
ity and immediacy into especially sharp re-
lief. Initially in World War I and well into the
Cold War or McCarthy-era investigations of
subversive influence, the Court was deferential
to reasonable assessments of gravity. There-
after, the Court ruled out either prior restraint
or after-the-fact punishment, except where it
believed the speech incited imminent harm.!”
Can the speech cases from times of war be
kept in a separate analytical box from the exec-
utive’s foreign-affairs authority? Perhaps not.
After all, the real issue in both is: What consti-
tutes a dangerous threat to public order or secu-
rity? And in the foreign-affairs context alone,
Lofgren tells us that “[t]o answer that question
takes one beyond the province of constitutional
law.”!7! For this reason, in most military cases,
as we have seen, the Court is deferential. Is
that also true when speech and national se-
curity interests directly conflict?!”? It would
seem not. Overlay speech doctrine and that
deference lessens considerably. The next case
illustrates.

3. New York Times Company v. United States.
If cold war is understood as the lack of
external threat to sovereign territory, then
one can scarcely countenance anything more
controversial—and, to many, unpleasant and
unpopular—than the U.S. military involve-
ment in Vietnam. While the Court steadfastly
refused to consider challenges to the legal-
ity of the intervention in Vietnam,'” it took
up a matter related to the conduct of that
intervention in New York Times Company v.
United States.'™ Here, the Court could not
keep speech claims and claims of inherent
executive authority in entirely separate cate-
gories. Congress had not acted, and inherent
presidential authority was asserted to preclude
the publication of a large number of classified
volumes containing defense analysis.'”®> The
volumes had been stolen and delivered to the
New York Times and the Washington Post.'™®
The strength of the First Amendment doctrine
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against prior restraints prompted six Justices,
in a hurried per curiam opinion, to find that
the government had not met its heavy bur-
den to overcome the presumption against such
restraint.!”’

That said, virtually every Justice, whether
in majority or dissent, displayed “a strong
undercurrent favoring Curtiss-Wright’s vision
of executive supremacy in foreign affairs.”!7®
Justices Douglas and Black noted that there
was “no statute barring the publication by
the press of the material,” and further, that
given the absence of a declared war, the Court
“need not decide. .. what leveling effect the
war power...might have.”!” Similarly, in
a separate concurrence, Justice Brennan ob-
served that a narrow class of prior restraints
are permitted when the nation is at war, but
that the so-called Pentagon Papers materials—
which the Times and Post portrayed as largely
historical in nature—did not present a like
question. '3 Justice Brennan did posit that even
without a war, if certain information “would
set in motion a nuclear holocaust,” suppres-
sion would be permissible.'®! Given the bio-
logical threat posed by the rogue actions of Iraq
and the announced nuclear-development pro-
gram of North Korea, this insight has renewed
timeliness.

Not surprisingly, the dissenters attempted
to lay out the need for greater judicial delib-
eration (the case was decided with unusual
haste—fifteen days from district-court com-
plaint to Supreme Court opinion), even as the
newspapers involved had possession of the
documents for an extended (three-month) pe-
riod. The dissenters also lamented the lack of
reasonable judicial deference in the evaluation
of matters that threaten the security of the na-
tion. Justice John Marshall Harlan was joined
by Chief Justice Warren Burger and Justice
Harry Blackmun in the dissenting observation
that “It is plain. .. that the scope of the judi-
cial function in passing upon the activities of
the Executive Branch of the Government in
the field of foreign affairs is very narrowly
restricted.”'®? The dissenters did not want an
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abdication of all review, but preferred one that
would be confined to determining whether
the matter fell within “the proper compass of
the President’s foreign relations power.”1%3 In-
strumentally, Justice Harlan posited that any
decision of nondisclosure be made by the head
of the appropriate Executive Department pur-
suant to principles that apply in executive-
privilege cases.'8* ‘

Insofar as New York Times involved a
claimed need for prior restraint—a form of
governmental action least susceptible to justi-
fication under the First Amendment’s original
understanding—it is difficult to fully evalu-
ate this decision’s meaning for general mat-
ters of national security. Nevertheless, our
understanding of the opinion has been facil-
itated somewhat by the subsequent release
of a “secret brief” filed by Solicitor General
Erwin Griswold on behalf of the government’s
case.'®5 This brief, initially filed under seal
with the Court and only obliquely alluded to
by the Solicitor General in oral argument, laid
out eleven objections to publication of the Pen-
tagon Papers in terms of national security. '8
Now that this briefing material is public, the
question can be asked whether the Court’s dis-
position was sufficiently deferential to the gov-
ernment’s concerns. More important, is the
Pentagon Papers standard well suited to meet-
ing terrorist threat?

Regrettably, the judicial standard itself is
not readily identifiable from the Court’s brief
per curiam, or from the Justices’ individual
opinions (each member of the Court wrote).
Academic reviewers, however, believe the gov-
erning rationale to be that articulated by Jus-
tice Stewart: namely, no restraint of a publi-
cation unless it would result in “direct, im-
mediate, and irreparable damage to our Na-
tion or its people.”'®” The Court found the
governmental interest insufficient to meet this
standard, even as the sealed brief now demon-
strates how some materials thought to be pos-
sessed by the news organizations (four so-
called negotiating volumes) disclosed which
nations were helping America (clandestinely)
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to seek peace.!®® This assistance, especially
from nations not in overtly friendly relations
with the United States at that time, was likely
to evaporate with disclosure, Solicitor General
Griswold argued.'®® What is more, the vol-
umes contained derogatory comments about
specific persons that, if known, would strain
or end needed diplomatic relationships for in-
telligence and communication.'*°

While it would later be learned that the
negotiating volumes had not, in fact, been
leaked to the news organizations, there was
ample other classified information of poten-
tially great value to our enemies that had been.
For example, the stolen materials sought to be
enjoined contained: the names of CIA and Na-
tional Security Agency operatives still active
in Southeast Asia;'°! military plans for dealing
with armed aggression in Laos; 192 4 discussion
of our intelligence methods not then known to
the Soviet Union;'** a Joint Chiefs memoran-
dum recommending “a nuclear response” in
the event of a Chinese attack on Thailand;!%*
and a fulsome discussion of the extent to which
the National Security Agency had been able
to break the codes of other nations.'”® With
respect to the last item, the Solicitor General
pointed out the obvious: that disclosure of our
code-breaking abilities would permit an enemy
nation “‘to minimize our chance of successful
interception’ with adverse consequences for
current U.S. military operations.”'%

Why was this not enough to warrant in-
junctive relief? It was not so largely for rea-
sons that had developed separately in the First
Amendment cases during cold-war periods—
specifically, the need to show that advocacy (or
publication) would result in immediate or im-
minent harm.'”” Not fully realizing how this
nuance of speech jurisprudence might trump
inherent executive power over foreign affairs,
Griswold lost his case at oral argument when
he conceded:

[Tlhe materials specified in my
closed brief. .. materially affect the
security of the United States. It will
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The author posits that Solicitor General Erwin Gris-
wold suggested, in his arguments for the Pentagon
Papers case, that the doctrine that speech or publi-
cation can be punished only after the fact and only
when harm is immediately upon us is not sustainable
in time of cold war.

affect lives. It will affect the process
of the termination of the war. It will
affect the process of recovering pris-
oners of war. I cannot say that the
termination of the war, or recovering
prisoners of war, is something which
has an “immediate” effect on the se-
curity of the United States. I say that
it has such an effect on the security
of the United States that it ought to
be the basis of an injunction in this

case.'%8

Why did Griswold not see this as a fatal
concession? Perhaps it was because the need
for immediacy or imminent lawless action to
punish speech or publication was only a late-in-
history judicial graft on the First Amendment.
More proximate to the founding, Joseph Story
would write that “[T]he language of [the First
Amendment] imports no more, than that ev-
ery man shall have a right to speak, write, and
print his opinions upon any subject whatso-
ever, without any prior restraint.”'*” But Story
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also observed that the speech right exists only
if the speaker “does not injure any other per-
son in his rights, person, property, or reputa-
tion; and so always that he does not thereby
disturb the public peace, or attempt to subvert
the government.”?% That this amendment was
intended, therefore, to secure to every citizen
an absolute right to speak, or write, or print
whatever he might please, without any respon-
sibility, public or private, is a supposition too
wild to be indulged by any rational man. In
Griswold’s day, the accepted reading of this
passage condemned prior restraints, but it did
not necessarily make them all unconstitutional.
Griswold might well have understood the Story
passage as confirming a right to speak with-
out restraint only if there is no disturbance of
public peace or subversion of the government.
After New York Times, by contrast, speech or
publication can be punished only after the fact,
and only when harm is immediately upon us.
This is now standard doctrine, but is it com-
pletely faithful to the original understanding
and sustainable in the national security con-
text? Erwin Griswold, I believe, was suggest-
ing otherwise in a time of cold war.

Much work has been done tracing the de-
velopment of modern free-speech doctrine.?"!
It has not proceeded in a straight line. Un-
like New York Times, many cases in the war
context are strikingly unprotective of speech.
For example, in the hot-war case of Schenck v.
United States,> the Court upheld postspeech
convictions under the Espionage Act of 1917
for circulating antiwar literature to men who
had been called by the draft.>® Speech was
given little protection in the between-World-
Wars decision of Whitney v. California®®* up-
holding Anita Whitney’s conviction under the
California Criminal Syndicalism Act for hav-
ing the “bad tendency” to advance subversion.
In like manner, in Dennis v. United States**®
and its shading in Yates v. United States,?* the
Court upheld Smith Act convictions of abstract
communist advocacy of the “overthrow and
destruction of the Government of the United
States.”?’ In each case, the Court attempted
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to articulate what harm constitutes a “clear
and present danger” suitable for postspeech
punishment.?® All this changed dramatically
in Brandenburg v. Ohio,?%° where issues of bad
intent or tendency and the gravity of public
harm were set aside for a singular focus upon
imminence.?!® The Brandenburg Court wrote
that “[T]he Constitutional guarantees of free
speech and free press do not permit a state to
forbid or proscribe advocacy of the use of force
or of law violation except where such advocacy
is directed to inciting or producing imminent
lawless action or is likely to incite or produce
such action.”?!!

Of course, Holmes’s original “clear and
present danger” formulation, forged in the heat
of World War I, impliedly stressed imminence
in a context capable of evaluating the grav-
ity of a speech-adduced harm.?'? Writing for a
plurality in Dennis, Chief Justice Vinson for-
mulated the “clear and present danger” test to
do the same by embracing the formula of Judge
Learned Hand: “In each case [courts] must ask
whether the gravity of the ‘evil,” discounted by
its improbability, justifies such invasion of free
speech as is necessary to avoid the danger.”?!3
Academic commentators, of course, frowned
upon Hand’s formula as insufficiently gener-
ous to “protected” speech—the adjective, of
course, begging the question.?!4

Does the terrorist threat now undermine
the standard academic commentary that reflex-
ively immunizes all speech activity short of
imminent harm from illegal action??'> What
would Solicitor General Griswold tell us? My
supposition is that it was startling to Griswold
that a lack of immediate or imminent dam-
age to national security would preclude the in-
junctive relief he sought in New York Times.
Griswold argued that an imminence standard
was overly narrow and that it would be better
phrased as “great and irreparable harm to the
security of the United States.”?'® Griswold did
not know the diabolical nature of the present
al-Qaeda threat, of course, but with extraor-
dinary prescience, he further stated, “In the
whole diplomatic area the things don’t happen
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at 8:15 tomorrow morning. It may be weeks
or months.”?!7 Indeed, al-Qaeda would bring
it to New York at 8:48 a.m. one unexceptional
September morning, and an anxious nation is
still uncertain what dangers lie ahead.

C.Beyond Hot and Cold War: Response

to Terrorism
Appropriately, President Bush and the
Congress have not perceived a need for
any substantial prior restraint of speech or
publication in the present crisis. The Patriot
Act and other measures are aimed largely at
updating means of intelligence-gathering and
strengthening existing laws that punish the
provision of “material support” to terrorist
organizations.?!® Asthese investigative powers
were expanded to encompass the full impli-
cations of international terrorism, Congress
was careful to provide that, for example,
document and other court production orders
shall not be issued “solely upon the basis of
activities protected by the first amendment to
the Constitution.”?!® Section 802 of the Patriot
Act?®® creates a federal crime of “domestic
terrorism” that extends to “acts dangerous to
human life that are a violation of the crim-
inal laws [and] appear to be intended...to
influence the policy of a government by
intimidation or coercion.”??! While civil lib-
ertarians argue over the supposed vagueness
of such formulations, it is reasonably plain
that the aim of Congress by this provision is
the suppression, not of speech, but of highly
endangering action.

In a few contexts, the Bush administration
has asked for secrecy. For example, the Chief
Immigration Judge issued a blanket memoran-
dum closing to all but counsel certain “special
interest” deportation cases related to interna-
tional terrorism. The government’s need for se-
crecy is multifaceted, and is said to include
the need to protect intelligence sources that
may have been employed in finding the depor-
tee being held, to prevent disclosure of how
much the government knows about means of
illegal entry, and to avoid witness intimidation
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and the alteration of behavior by those who
might be “tipped off” by the detention of
another. The lower courts have divided on
the effort. The Third Circuit recognized the
scope of executive discretion in foreign af-
fairs and immigration,???> while the Sixth
Circuit??? discovered a new First Amendment
right of access to executive action by analogy
to precedent that deals with access to crimi-
nal proceedings.??* In the Third Circuit, Chief
Judge Edward Becker remarked:

We are keenly aware of the dangers
presented by deference to the exec-
utive branch when constitutional lib-
erties are at stake, especially in times
ofnational crisis, when those liberties
are likely in greatest jeopardy. On bal-
ance, however, we are unable to con-
clude that openness plays a positive
role in special interest deportation
hearings at a time when our nation is
faced with threats of such profound
and unknown dimension.??’

The counterpoint by Judge Damon Keith
in the Sixth Circuit was more rhetorical and
far less deferential to executive function. Judge
Keith wrote: “Democracies die behind closed
doors. ... When government begins closing
doors, it selectively controls information right-
fully belonging to the people. Selective infor-
mation is misinformation.”??¢ The immigra-
tion process is, by design, largely conducted
within the executive branch, and most cases
have not been directly tied to 9/11. Yet, it is
not facetious to posit the different visions of the
Third and Sixth Circuit as the descendants of
the long-running—and never fully resolved—
competing suppositions of Curtiss-Wright and
Youngstown.

These contrasting perspectives over con-
stitutional authority may never be fully set-
tled. However, even before 9/11, the judi-
cial insistence on proof of imminence in New
York Times had become the anomaly when the
case touched foreign affairs. In other words,
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since New York Times, the Supreme Court,
both on the merits and in matters of justi-
ciability, has more often embraced the def-
erence of Curtiss-Wright*? than the artificial
cabining of Youngstown. For example, in Haig
v. Agee, Chief Justice Burger upheld the
Secretary of State’s implicit authority to re-
voke Agee’s passport as “an inhibition of ac-
tion” or conduct, rather than a suppression of
speech.??® Similarly, in Dames & Moore v. Re-
gan, Justice Rehnquist for the Court upheld the
nullification of private attachments under the
government’s hostage accord with Iran.??° The
case implicated inherent power, since, on its
face, the International Emergency Economic
Powers Act (IEEPA) was silent as to whether
the executive could suspend private claims.?*0
In a twist that may further confirm Justice An-
tonin Scalia’s suspicions about reliance upon
legislative history, one academic writer com-
plained about the decision in Dames & Moore
that the Court “ignored the statute’s legislative
history, which clearly evinced congressional
intent to restrict presidential power, in favor of
the statutory language,” which favored it.?3!
The distance the Court has traveled away
from Youngstown and back toward Curtiss-
Wright in the pre-9/11 cold-war era is proba-
bly best summarized by the following passage
from Justice Rehnquist’s opinion in Dames
& Moore: “Congress cannot anticipate and
legislate with regard to every possible ac-
tion the President may find it necessary
to take...Such failure of Congress specifi-
cally to delegate authority does not, ‘espe-
cially...in the areas of foreign policy and
national security,” imply ‘congressional disap-
proval’ of action taken by the Executive.”?3?
This is well said, for it echoes the wisdom of
Chief Justice Vinson’s dissent in Youngstown:
“Unlike an administrative commission con-
fined to the enforcement of the statute under
which it was created, or the head of a depart-
ment when administering a particular statute,
the President is a constitutional officer charged
with taking care that a ‘mass of legislation’ be
executed.”?33 “[The Framers did not] create an
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automaton impotent to exercise the powers of
Government at a time when the survival of the
Republic itself may be at stake.”?3¢

Conclusion

What do we know from these hot- and cold-war
examples?

1. Context matters. There is one Constitution,
but it applies differently in peacetime and
wartime. Each constitutional actor is ex-
pected to understand this, including indi-
vidual citizens. Those who wish to preserve
freedom run the risk of losing it altogether if
the scope of peacetime freedom is assumed
to govern every era. Freedom is necessarily
governed by truth—the truth of the human
person, as well as the truthful or authen-
tic need to preserve the sovereign commu-
nity in which human persons can live and
thrive.

2. The level of risk and the level of libertarian
sacrifice matters. Of course, the greater the
threat, the greater the reasonableness of ex-
pecting peacetime liberties to bear some of
the costs of security. A mechanical or un-
thinking requirement of imminence should
not obscure this.

3. The judiciary is not sidelined in war, but the
limits of its institutional capacity are obvi-
ous. That said, the Court acts at its best when
it is, not absent, but abstentious. Decid-
ing opinions on nonconstitutional grounds,
after the times of greatest threat have
passed, and on the narrowest possible basis
aids, the country in returning to normalcy
when the sword of war is returned to its
sheath.

4. The Court can play a constructive role in
ensuring that the political branches are both
engaged in a unified war effort. Yet an opin-
ion such as Youngstown and the inquiry into
whether Congress and the President have
acted together is merely a reasonable start-
ing point. Justice Jackson’s Youngstown cat-
egories are useful, but hardly self-evident
in application, nor do they fully credit the
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inherent foreign-affairs powers of the pres-
idency in times of war.

5. Rights matter, but rights are subject to
diminution both by one’s own government
and by the terror that threatens the continu-
ation of one’s government. As difficult as it
may be, the Court’s job is to keep a jealous
eye on both threats, or at least not to blind
the executive from doing so.

ENDNOTES

'William J. Brennan, Jr., “The Quest to Develop a Ju-
risprudence of Civil Liberties in Times of Security Crises,”
December 22, 1987 lecture to the law school of Hebrew
University, Jerusalem, Israel.

2For example, when various citizen, nonmilitary members
of secret societies plotted in 1864 to assassinate the Gover-
nor of Indiana and free Confederate prisoners, they were
put on trial before a military tribunal, even as the civil-
ian courts remained open. They were sentenced to hang.
However, in 1866, more than a year after the Civil War had
concluded, the Supreme Court held in Ex parte Milligan
(4 Wall. 2 [1866]), that such civilians could not be tried
before a military tribunal. /d. As Chief Justice Rehnquist
has observed: “{t]he courts, for their part, have largely re-
served the decisions favoring civil liberties in wartime to
be handed down after the war was over. Again, we see the
truth in the maxim Inter Arma Silent Leges—in time of
war the laws are silent.” William H. Rehnquist, “Dwight
D. Opperman Lecture,” 47 Drake L. Rev. 201, 204, 208
(1999).

3«The events of September 11 differ from the events of the
post World War Il era in several ways. . . . Though the ulti-
mate objective of terrorism is political, the enemy imple-
ments its goals by destruction. Unlike traditional warfare,
the enemy is not easily identifiable . . . . Further, civilian’s
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not people in the military who had volunteered to risk
their lives to defend their country. Rather, they were an as-
sortment of blue and white collar civilian workers.” Lori
Sachs, Comment, “September 11, 2001: The Constitution
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Alarm Bells from the Past: The
Troubling History of American
Military Commissions

MICHAL R. BELKNAP

Among the most controversial of President George W. Bush’s responses to the deadly
September 11, 2001 al-Qaeda attacks on the World Trade Center and the Pentagon was his
issuance two months later of an order authorizing the trial before military commissions of aliens
suspected of membership in that murderous organization or of involvement in terrorist activities.!
Two years after Bush’s promulgation of that November 13, 2001 military order, no terrorist has
yet stood trial before such a tribunal. That is not a bad thing. The history of American military
commissions suggests that this is a legal device vulnerable to abuse that should be used only

with the utmost caution.

Besides being susceptible to misuse, mil-
itary commissions are a type of court unfa-
miliar to most twenty-first-century Americans.
The United States has not employed such tri-
bunals since the immediate aftermath of World
War II. Although long forgotten here, military
commissions are a well-recognized method
for dealing with irregular fighters, such as
al-Qaeda terrorists, who ignore internationally
accepted laws of war. When such “unlawful
combatants” fall into the hands of the enemy,
the detaining state may subject them to trial in
either a civil court or a military one.’

Americans began subjecting such defen-
dants to military justice during the Revolution-
ary War. In 1780, acting pursuant to a congres-

sional resolution, a court martial tried and con-
victed Joshua Hett Smith, a civilian, of aiding
and abetting the treason of General Benedict
Arnold.> A military court also decided the fate
of a more famous Arnold accomplice, Major
John Andre of the British Army, who, while out
of uniform and in disguise, received from the
notorious traitor papers concerning the Amer-
ican fortifications at West Point. Andre was
convicted of spying, a violation of the custom-
ary laws of war.* In 1818, U.S. General Andrew
Jackson used courts martial to try two British
civilians accused of inciting Creek Indians to
wage war against the United States.’
Although in each of these cases a group
of soldiers vested with judicial power adjudged
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Major John André of the British Army was captured as a spy near West Point in 1780 after receiving secrets
about American fortifications from General Benedict Arnold.

r

The first military commission occurred during the Mexican War, when General Winfield Scott declared martial
law and issued a general order providing that certain crimes against American soldiers (and crimes committed
by American soldiers) should be punished by military commissions. This lithograph shows Vera Cruz during
the bombardment on March 25, 1847,
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the notorious Andersonville prison camp (pictured), were used widely during the Civil War. Such commissions
continued for more than five years after the end of the war.

a defendant guilty of violating the laws of
war, the tribunals that decided them were not
military commissions. The first use of some-
thing comparable to what President Bush au-
thorized in his order of November 13, 2001
occurred during the Mexican War. After in-
vading central Mexico, General Winfield Scott
declared martial law and issued a general order
providing that certain crimes against Amer-
ican soldiers committed by Mexican civil-
ians (including murder, robbery, and theft)
should be punishable by military commis-
sions. In addition, Scott mandated the use
of such tribunals to try members of his own
army who had been accused of similar of-
fenses; the Articles of War authorized the
court-martial of American troops only for the
offenses the Articles enumerated, which were
limited mainly to breaches of discipline.® “In
essence,” law professor Carol Chomsky ex-

plains, “these military commissions [which
General Zachary Taylor also employed] re-
placed the civilian criminal courts in occupied,
hostile territory after the declaration of mar-
tial law.”” To punish violations of the “laws of
warfare,” Scott employed another type of mili-
tary tribunal, referred to as a “council of war.”
These court-martial-like bodies provided the
models for what we refer to today as military
commissions.®

During the Civil War, the Union Army
made extensive use of this type of military
commission to punish war crimes.” Most of
these trials took place in hotly contested bor-
der areas, and the defendants were generally
accused of guerrilla activities, horse-stealing,
and bridge-burning.'’ After the fighting ended,
Captain Henry Wirz, the commandant of
the infamous Confederate prison camp at
Andersonville, Georgia, was tried before a
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military commission on charges of violating
“the laws and customs of war.”!!

Although widely used during the Civil
War, military commissions had many critics,
some of whom questioned their legality. To be
sure, Francis Lieber, the pioneering political
scientist who drafted for the War Department a
comprehensive “general order” governing the
conduct of United States armies in the field,
maintained that under the conditions that pre-
vailed in many places, “[A] citizen . . . must be
tried by military courts because there is no
other way to try him and repress the crime
which may endanger the whole country.”!? But
statutory authority for what he advocated was
meager.!> Disputing Lieber’s conclusion, in
1864 a commission headed by General John
A. Dix, commander of the Department of the
East, concluded “that no persons except such
as are in the military or naval service of the
United States are subject to trial by military
courts, spies only excepted; and that except
in districts under martial law, a military com-
mission cannot try any person whatsoever not
in the U.S. military or naval service.”'* Jus-
tice David Davis of the U.S. Supreme Court
also became increasingly concerned about the
propriety of trying civilians before military
tribunals.!> So did both houses of Congress,
which in March 1865 passed resolutions con-
demning the practice.'®

Despite this condemnation, however, the
trial of civilians before military commissions
continued during the Reconstruction period
following the Civil War. Military commis-
sions were used in the occupied South, as
they had been in conquered territory dur-
ing the Mexican War, to restrain misbehaving
soldiers.!” The defendants in many of these
Reconstruction trials, however, were civilians.
Some were accused of participating in guer-
rilla warfare activity while the war was still
going on, but others were charged with of-
fenses such as selling liquor to soldiers and
defrauding the government.'® Section 3 of the
Military Reconstruction Act (which Congress
passed on March 2, 1867 to provide for army
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supervision of the South while it was being
restored to what the North regarded as loyal
rule) authorized commanders placed in charge
of southern states to employ military commis-
sions when they considered these necessary to
suppress insurrection, disorder, and violence
or to punish breachers of the public peace.'®
According to Pulitzer-Prize-winning historian
Mark Neely, there were 1,435 military com-
mission trials between the end of April 1865
and January 1, 1869. There were still more in
1869 and 1870.20

Although initiated to deal with the emer-
gency of the Civil War, military commis-
sions continued for more than five years af-
ter it ended. This happened despite an 1866
Supreme Court decision holding it was un-
constitutional to subject civilians to military
trials where the civil courts were open and
functioning.?! Military commission trials also
continued despite a June 12, 1867 opinion is-
sued by Attorney General Henry Stanberry.
Stanberry concluded that because hostilities
had ceased, any act conferring military author-
ity over civilians must be strictly construed.
Consequently, commanders might properly su-
persede civil jurisdiction by the institution of
such tribunals only in extreme emergencies.>?
Although military-commission trials contin-
ued long after the Civil War ended, their num-
ber did eventually decline, and they ended
entirely when all of the southern states were
readmitted to the Union.??

The United States had no further experi-
ence with this type of trial until World War II.
In 1942, President Franklin D. Roosevelt au-
thorized the use of a military commission to
try eight German saboteurs who had been cap-
tured after landing in New York and Florida on
a sabotage mission.?* After hostilities ended
in 1945, the United States made extensive use
of actual military commissions and of spe-
cially constituted military tribunals staffed by
civilian lawyers and judges to try enemy sol-
diers, sailors, and civilians for war crimes.”
Some of these bodies, such as the courts
that tried the leading German war criminals
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at Nuremberg and the top leaders of Impe-
rial Japan in Tokyo, were international bod-
ies in which a number of nations joined in
prosecuting and judging the accused.?é Oth-
ers were purely American operations. For
example, the United States alone tried thir-
teen senior German generals and admirals at
Nuremberg for war crimes, as well as for initi-
ating wars of aggression and invasions of other
countries.?” It also prosecuted a number of
bureaucrats from the Economic and Adminis-
trative Main Office (Wirtschaftsverwaltungs-
Hauptamt, or WVHA) for war crimes and
crimes against humanity.?® The United States
also assumed sole responsibility for trying of-
ficers of the Japanese Imperial Navy for killing
unarmed American prisoners of war in the
Marshall Islands and trying two Japanese gen-
erals for outrages perpetrated by their troops
in the Philippines.?’ The most famous of these
purely American post—World War 11 trials was
that of General Tomoyuki Yamashita. A U.S.
military commission sentenced Yamashita to
death for crimes committed by his troops,
which included exterminating Filipino civil-
ians and cruelly and inhumanely maltreat-
ing both civilian detainees and prisoners of
war.30

During the halfa century after Yamashita’s
execution, military commissions of the type
that had sentenced the Japanese general to
death disappeared from the American legal
landscape. Although they had become unfa-
miliar by the time President Bush issued his
order of November 13, 2001, the sort of tri-
bunals for which that order provides are hardly
unprecedented. While it is stretching a point
to say that these executive creations are autho-
rized by statute,?! Congress has repeatedly rec-
ognized and accepted their existence. Military
commissions received their first congressional
recognition in legislation passed in 1863. The
1874 version of the Articles of War provided
for them in section 1343, and the 1917 one did
so in article 15.2 Three provisions of today’s
Uniform Code of Military Justice (UCMJ) also
mention this type of court. Article 36 autho-
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rizes the President to prescribe the rules of
procedure for “military commissions and other
military tribunals.”** Article 104 says that any
person who renders certain kinds of assistance
to the enemy “shall suffer death or such other
punishment as a court-martial or military com-
mission may direct.”* Perhaps most reflec-
tive of the approach taken by the UCM]J, a
statute that Congress enacted in 1950, soon
after World War 11, is Article 21. It declares
that the provisions of the code conferring ju-
risdiction on courts martial “do not deprive
military commissions. . . of concurrent juris-
diction with respect to offenders or offenses
that by statute or by the law of war may be tried
by military commissions.”* In other words, it
does not eliminate whatever authority they al-
ready had.

That authority is, of course, limited by
the Constitution. In the 1866 case of Ex parte
Milligan, the Supreme Court raised serious
doubts about the constitutionality of military
commissions, at least when they were used out-
side a theater of operations to try defendants
who were not members of the American armed
forces. Such a tribunal convicted Lambdin
P. Milligan and several fellow antiwar Demo-
crats of committing treason during the Civil
War. Their trial, as well as their alleged of-
fenses, had taken place in Indiana—a state
that was not in rebellion against the national
government—and at a location far removed
from the scene of the fighting.>® In granting
them a writ of habeas corpus, the Supreme
Court held that trying a citizen who was not
a member of the armed forces before a mili-
tary commission, rather than in a civilian fed-
eral court authorized by Congress, in an area
where such courts were open and satisfactorily
administering criminal justice, violated both
the Sixth Amendment’s guarantee of a speedy
and public trial before an impartial jury and the
Fifth Amendment’s requirement that all prose-
cutions not involving members of the military
be initiated by grand-jury indictment.3” The
Court rejected the government’s contention
that the emergency created by the existence
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Because the Nazi saboteurs had passed military lines after landing from submarines and had taken off their
military uniforms, they were considered unlawful belligerents and forfeited their right to be treated as prisoners
of war. They were tried by a military commission for violation of the laws of war. Attending the trial at the
Department of Justice were (from left to right) Attorney General Francis Biddle, J. Edgar Hoover, and Colonel

Ristine.

of a war justified using military commissions
in areas not within a theater of operations.®
The government fared much better three-
quarters of a century later in Ex parte Quirin.
The petitioners in that case were the German
saboteurs whom President Roosevelt had or-
dered tried before a military commission. Af-
ter landing in this country from submarines
in 1942, these eight Nazi agents disposed of
their military uniforms, thereby forfeiting their
right to be treated as prisoners of war.** That
made trying them legal under international
law. Since none of the saboteurs was a mem-
ber of the American armed forces, however,
Milligan seemed to dictate that they be tried
in a civil court. Convinced precedent required
this, the military lawyers appointed to repre-
sent them petitioned for a writ of habeas cor-
pus and carried the case quickly up to the
Supreme Court.*’ The Court unanimously re-
jected their argument. Noting that Milligan had
been a nonbelligerent who was neither part of

nor associated with the enemy’s armed forces,
the Court maintained that its opinion in his
case did not govern this one.*! Because the
Quirin petitioners had passed military lines out
of uniform for purposes of committing sab-
otage, they were unlawful belligerents. That
made it constitutional to try them before a mil-
itary commission for violation of the laws of
war.*?

Precisely what Quirin made constitutional
is unclear. In his opinion for the Court, Chief
Justice Harlan Fiske Stone announced: “We
have no occasion now to define with metic-
ulous care the ultimate boundaries of the ju-
risdiction of military tribunals to try persons
according to the law of war.”** Among the
questions which Quirin leaves unanswered is
whether its holding applies to America’s foes
in the current fight against terrorism. Unlike
World War 11, that conflict is not a war de-
clared by Congress. Also, al-Qaeda is not a
nation-state, like Germany. The Association
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of the Bar of the City of New York takes
the position that there must be a predicate
war to justify the use of military tribunals,
and that only hostilities between states qual-
ify as wars.** Quirin also does not resolve the
question of whether international-law scholar
Jordan Paust is correct when he argues that
whatever authority the President derives from
his power as Commander-in-Chief to set up
military commissions “applies only during ac-
tual war within a war zone or relevant occu-
pied territory.”* If Paust is right, of course, it
is unconstitutional for President Bush to use
military commissions sitting in Cuba to try vi-
olations of the law of war committed against
Americans in Afghanistan or New York.
Quirin also provides no clear answer to the
question of whether trying a U.S. citizen before

One of the saboteurs,
22-year-old Herbert Hans
Haupt (center), had been
recruited for the sabo-
tage mission in Germany,
where he returned after
fleeing Chicago for Mexico
when he got his girlfriend
pregnant.
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such a commission would violate the Consti-
tution. Although all of the petitioners in that
case were German-born, two had become nat-
uralized United States citizens. One of those,
Herbert Hans Haupt, had been recruited for
the sabotage mission after finding himself in
Germany at the end of an ill-fated odyssey that
began when he fled Chicago for Mexico after
getting his girlfriend pregnant.*® His attorney,
Kenneth Royall, insisted that Haupt had never
taken an oath of allegiance to Germany, joined

the German army or the Nazi party, or done
anything else that constituted renunciation of
his U.S. citizenship. Hence, he remained a U.S.
citizen.*” The Supreme Court found it “unnec-
essary to resolve” Royall’s contention.*® Since
it never decided Haupt’s citizenship status, one
can argue both that Quirin is and that it is not
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a precedent for trying a U.S. citizen before a
military commission.

Quirin clearly offers no support for the
Bush administration’s apparent attempt to fore-
close habeas corpus review of the President’s
November 13, 2001 order. That order de-
clares that the individuals to whom it applies
“shall not be privileged to seek any remedy or
maintain any proceeding, directly or indirectly,
or to have any such remedy or proceeding
sought on [their] behalf, in. . . any court of the
United States.” This stipulation replicates
one Roosevelt included in his 1942 proclama-
tion, setting up the military commission that
tried the Quirin defendants. That provision was
clearly intended to prevent the Nazi saboteurs
from challenging the legality of the commis-
sion by petitioning a civilian court for a writ
of habeas corpus.’® The government argued
that Roosevelt’s proclamation precluded any
court from granting the Nazi saboteurs a hear-
ing, even on the issue of whether his decree
applied to their case.’! Bending over back-
wards to avoid conflict with the Executive, the
Supreme Court claimed the President’s direc-
tive did not have that effect. It then went on
to assert that “[N]either the Proclamation nor
the fact that they are enemy aliens forecloses
consideration by the courts of petitioners’ con-
tention that the Constitution and laws of the
United States constitutionally enacted forbid
their trial by military commission.”?

The Court reiterated that point in /n re
Yamashita. In that case, it declared that where
“military tribunals have lawful authority to
hear, decide, and condemn, their action is
not subject to judicial review merely because
they have made a wrong decision on disputed
facts.”>> While Congress had not authorized
the courts to review the determinations of such
tribunals, however, the judiciary was empow-
ered to look into whether the detention about
which a petitioner complained was within the
authority of those holding him. Judges could
use their power to grant writs of habeas corpus
““for the purpose of inquiring into the cause
of restraint of liberty.””** Congress had not
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deprived, and could not deprive, those it sub-
jected to trial by military commission of the
right to question whether the Constitution and
laws of the United States withheld the power
to conduct such trials. “It has not withdrawn,
and the Executive branch of the government
could not, unless there was suspension of the
writ, withdraw from the courts the duty and
power to make such inquiry into the authority
of the commission as may be made by habeas
corpus,” the Supreme Court declared.*®

Although asserting very firmly its power
to determine whether the military had jurisdic-
tion to try General Yamashita, the Court de-
clined to issue him the writ of habeas corpus
that he sought.>® In doing so it affirmed the le-
gitimacy of military commissions, such as the
one that had tried the Japanese general. “An
important incident to the conduct of war,” the
Court asserted, “ is the adoption of measures
by the military commander, not only to repel
and defeat the enemy, but to seize and subject
to disciplinary measures those enemies who,
in their attempt to thwart or impede our mil-
itary efforts, have violated the law of war.”’
The legal basis of the commission was the war
power, and it was not limited to achieving vic-
tory in the field, Stone declared. Along with
that went the authority to try and punish en-
emy combatants. This is what Congress had
used in creating bodies such as the one that
tried Yamashita.>®

Four years later, the Supreme Court again
endorsed the use of military commissions
to try enemy war criminals. In Johnson v.
Eisentrager (1950), it affirmed a federal dis-
trict court’s dismissal of habeas corpus peti-
tions filed by former German soldiers who had
been convicted by such a tribunal for contin-
uing to engage in belligerent activity against
American forces in China after Germany sur-
rendered, officially taking it out of the war.>
“The jurisdiction of military authorities during
or following hostilities to punish those guilty
of offenses against the laws of war is long-
established,” the Court declared. It considered
“well established” the power of the military to
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exercise jurisdiction over “enemy belligerent
prisoners of war, or others charged with vio-
lating the laws of war.”%

Although the Supreme Court repeatedly
endorsed military commissions during and
after World War I, those rulings did not elim-
inate all constitutional limitations on such tri-
bunals. Despite the ambiguity created by the
Court’s failure to rule on Haupt’s citizenship
status, trying a United States citizen before
such a body—even for his involvement with
the enemy in a foreign war—would appear
to be unconstitutional, at least if done within
the United States. In Milligan, the Supreme
Court rejected as unsound the proposition that,
in time of war, the commander of an armed
force, when convinced that the exigencies of
the country demand it, may suspend all civil
rights and their remedies and subject citizens
as well as soldiers to his will, restricted only
by whatever restraints superior officers and the
President may impose. Except for members
of the military, all “citizens of states where
the courts are open, if charged with a crime
are guaranteed the inestimable privilege of
trial by jury,” the Court declared.®! Resort to
martial law was permissible only where, due
to foreign invasion or civil war, the courts
were closed and it was “impossible to ad-
minister criminal justice according to law.”%?
Historian Frank Klement lauds this procla-
mation “in sweeping terms and living prose
that the constitutional rights of citizens would
be protected by the federal courts, in times
of war as well as in peace.”®® Chief Justice
William Rehnquist echoes his praise, declar-
ing: “The Milligan decision is justly celebrated
for its rejection of the government’s position
that the Bill of Rights has no application in
wartime.”%*

During World War I, the government con-
tinued to adhere to Milligan’s rejection of
military trials for civilians, ignoring the many
panicky voices advocating this method of com-
bating subversion. In 1917, New York attorney
Henry A. Forster argued that it might be nec-
essary to court-martial “all enemy spies and
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some enemy sympathizers.”> A Minnesota
judge joined him in calling for the use of mil-
itary tribunals because they “can’t be fooled
with alot of technicality and red tape.”¢ Attor-
ney General Thomas Gregory reported hear-
ing “from every section of the country ... the
cry that the disloyal and seditious should be
tried by military courts-martial.”®’ Gregory
and President Woodrow Wilson opposed what
they regarded as constitutionally dubious leg-
islation, however, and none of it passed.%?

Indeed, Wilson and his Attorney General
had such strong reservations about military
trials within the United States that the Presi-
dent commuted the death sentence a German
naval officer had received in such a proceed-
ing. Lothar Witzke, who had entered this coun-
try in civilian clothes for purposes of spying,
was guilty of espionage. Wilson spared his
life only because the Attorney General advised
him that the defendant should have been tried
in a civilian court.®

Of course, under the Supreme Court’s
subsequent decision in Quirin, Witzke could
have been tried before a military commission.
Quirin, however, did not rest on pre-existing
case law and was essentially an exercise in
judicial fiat. According to political scientist
David Danelski, in the Nazi saboteur case,
Chief Justice Stone “began with an essentiaily
intuitive justification and then asked his law
clerks to find authorities to support it.”’® Stone
thought he saw a distinction between this case
and Milligan. The venerable 1866 precedent
seemed to require civil trials for the Nazi sabo-
teurs, because they were not members of the
American armed forces and the civilian crim-
inal courts were open and functioning where
they had committed their crimes, been cap-
tured, and were being tried. Stone believed
Quirin could be distinguished from Milligan
on the basis that these petitioners were unlaw-
ful belligerents. That, he thought, placed them
within the jurisdiction of military tribunals,
which the President, as Commander-in-Chief,
could set up independently of the Fifth and
Sixth Amendments on which Milligan rested.
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“But Stone’s clerks could find little authority to
support his justification,” Danelski reports.’!
For that reason, at almost every crucial point
in his Quirin opinion, the Chief Justice found
himself forced to cite analogous cases, rather
than ones that were truly on point.”? Al-
though resting on a foundation of sand, his
handiwork pleased Attorney General Francis
Biddle. “Practically...the Milligan case is
out of the way and should not again plague
us,” Biddle wrote to President Roosevelt
the day the Supreme Court published its
decision.”

The sort of trial its apparent elimination
made possible has very real practical advan-
tages. One benefit of military commissions,
as Gary Solis points out, is that violations
of the law of war are likely to be better
judged by those whose business is armed con-
flict than by civilian jurists unfamiliar with
warfare.” Proponents of such tribunals also
contend that they can do the job of trying ac-
cused al-Qaeda terrorists more quickly than
can the civil courts.”> Another advantage of
such tribunals is juror safety. As Solis ob-
serves, “Courtroom security on a military base
or ship is an easier matter than in a civil-
ian courthouse.””® Trying suspected terror-
ists before military commissions also reduces
the opportunities for them to exploit their tri-
als for political purposes by turning court-
rooms into platforms from which to broad-
cast their message to the world. As former
Solicitor General Robert Bork warned readers
of National Review: “An open trial . . . covered
by television, would be an ideal stage for an
Osama bin Laden to spread his propaganda to
all the Muslims in the world.””” Bork’s prefer-
ence for closed proceedings is in line with the
views of those who see as a major advantage of
military-commission trials for suspected ter-
rorists the fact that these can be held in secret.
As Attorney General John Ashcroft told jour-
nalist Tom Brokaw, “Frankly, you don’t want to
compromise intelligence information in times
of war.” Proponents of military tribunals fear
civilian trials might do just that. As Solis notes,
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however, “Secret intelligence sources and in-
telligence gathering techniques need not be
revealed in a commission.””

Despite the evident advantages of military
commissions, there is ample evidence to sug-
gest that unrestrained resort to such tribunals
may be dangerous. The fact that the princi-
pal precedent supporting them has no real le-
gal foundation merely makes more disturbing
a pattern of abuses and injustices associated
with their past use. History reveals, for exam-
ple, that the secrecy cited as one of the great
advantages of military commissions can hide
not only sensitive defense information from the
enemy but also governmental blundering from
the American public. The Quirin case illus-
trates this problem. All of the Nazi saboteurs
were arrested within two weeks after the first
of them splashed ashore on Long Island. To
outside observers, this rapid roundup looked
like an example of brilliant counterintelligence
and skillful investigative work. The FBI basked
in the warm glow of laudatory publicity.” Its
director, J. Edgar Hoover, who had been ac-
tively seeking favorable publicity ever since
some of his agents gunned down gangster John
Dillinger outside a Chicago theater in 1934,%
hurried up from New York to announce the
capture. He gave the Bureau sole credit for the
apprehension of the saboteurs.®!

Actually, as a public trial would have re-
vealed, two of the German agents were far more
responsible for the arrests than were Hoover
and his men. The saboteurs who landed on
Long Island had barely gotten ashore when
they encountered an unarmed Coast Guard
beach patrolman, John Cullen. The leader of
the saboteur team, George John Dasch, first
tried to convince Cullen that the Germans were
fisherman who had run aground. Then, saying
he did not want to have to kill him, he offered
the Coast Guardsman $260 U.S. to forget the
encounter. The saboteurs left the beach and
headed for New York City, while Cullen dashed
off to report the incident to his superiors. By
daybreak, the Coast Guard had discovered uni-
forms and explosives that the saboteurs had



Although the FBI took
full credit for the cap-
ture of the saboteurs, the
men were caught only
because one of them,
39-year-old George John
Dasch, turned himself in.
Here, Dasch (right) awaits
trial with Haupt (left), on
whom he had informed,
and Lt. Meakin of the U.S.
Army. The secrecy of the
military trial enabled the
FBI to hide its blundering
in the case.

buried on the beach, and by 11:00 a.m. it had
reported the incident to the FBL.®?

The Bureau did nothing with the infor-
mation. Fortunately, after Dasch and another
member of his team, Ernest Peter Burger,
confided in one another that they had be-
come deeply disaffected with the Nazi regime,
Dasch, with his partner’s tacit support, con-
tacted the FBI. By then, the Coast Guard had
informed the Bureau about Cullen’s encounter
with the four men on the Long Island shore,
and agents had taken possession of the military
uniforms and explosives found buried there.
When Dasch telephoned the New York field
office for the purpose of paving the way for
a meeting with Director Hoover, however, the
agent who answered the phone took no action
beyond simply recording the call. The turncoat
saboteur contacted the Bureau again five days
later, this time from Washington. The agent
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who took that call thought he was a crack-
pot. When he had the caller brought to his
office, however, Dasch matched the descrip-
tion Cullen had given of one of the men on
the beach. Once Dasch produced a briefcase
containing $82,550 in $50 bills, the agent be-
came convinced he was what he claimed. The
turncoat saboteur ultimately gave the FBI a
254-page typed confession. Using information
supplied by Dasch, the invisible writing on a
handkerchief he gave agents, and some help
from Burger, the FBI tracked down most of
the other saboteurs. It arrested Haupt when he
walked into its Chicago office in a bold attempt
to clear himself of draft-evasion charges.®’
Although the Bureau had apprehended the
saboteurs far less because of skill than because
of luck, that is not what a joyous public, cele-
brating one of America’s few successes in a
war this country had been losing, was told.
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The publicity-seeking Hoover hustled up to
New York to announce and claim credit for
the arrests. According to Attorney General
Biddle, it was generally believed that a par-
ticularly brilliant FBI agent had managed to
get on the inside and make regular reports
to America, probably by attending the sab-
otage school where the Nazi agents trained.
That, of course, was nonsense. Hoover did not
bother to correct such convenient misconcep-
tions, however.?* Indeed, according to testi-
mony that Agent Norvel D. Willis gave dur-
ing the saboteurs’ military trial, FBI officials
actually offered to arrange a presidential par-
don for Dasch if he would plead guilty and
not testify about his role in the apprehension
of his confederates.®> Although Secretary of
War Henry Stimson insisted that a secret pro-
ceeding was necessary because “particular evi-
dence which was especially dangerous” would
come out during a public hearing,® the secrecy
of the Quirin trial seems really to have been de-
signed less to safeguard national security than
to preserve the self-inflated reputation of the
FBI.

A public trial would have embarrassed not
only the Bureau but also the Coast Guard. The
reason Cullen pretended to take Dasch’s $260
bribe and left the saboteurs on the beach was
that he was in no position to capture them; he
had no weapon. Although the United States had
been at war for six months, the Coast Guard
was still employing unarmed beach patrols on
Long Island.?” Cullen did the best he could,
which was to run directly to his station, re-
port his encounter with the saboteurs, and turn
in the $260. By daybreak, the Coast Guard
had checked the location he identified and un-
earthed the uniforms and explosives the Ger-
mans had buried on the beach. Inexplicably, it
then waited until 11:00 a.m. to inform the FBI
of its discovery. This delay gave the saboteurs
time to flee the area. When the Bureau was
finally notified, they were already in Queens,
buying new clothes.®® Thus, the secrecy often
cited as one of the benefits of military com-
mission trials enabled both the Coast Guard
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and the FBI to hide their blundering from the
public and thus avoid political accountability
for their mistakes.

Seventy years earlier, another supposed
advantage of such tribunals—the rapidity of
their proceedings—facilitated massive injus-
tice in the prosecution of nearly 400 Native
Americans. The defendants in these trials were
Dakota Sioux who had participated in an 1862
uprising during which seventy-seven Ameri-
can troops, twenty-nine citizen soldiers, and
approximately 358 white settlers were killed.
The leaders of the Dakota received assurances
from the commander of the volunteer troops
who defeated them, Brigadier General Henry
H. Sibley, that he would punish only those who
had committed “murders and outrages upon
the white settlers.”8°

Sibley did not keep his word. That is per-
haps not surprising, for these cases are a clas-
sic example of the problems that can arise
when we confuse the concepts of “enemies”
and “criminals,” failing to distinguish between
those who merely carry out obligations they
owe to societies with which we are in armed
conflict and those who break rules of law ap-
plicable even to acts committed by members
of one nation against another.”® Many of the
392 Dakota who stood trial between September
28 and November 3 were accused of nothing
more than participation in the fighting. Never-
theless, the six-member military commission
Sibley appointed to hear their cases convicted
all but sixty-nine of them and sentenced 303
to death.” Chomsky reports that “All defen-
dants found to have participated in any fight-
ing, whether against soldiers or against settlers,
whether in a pitched battle or in a raid, were
convicted and sentenced to be hanged.”®? The
high rate of conviction and the harsh sentences
imposed are hardly surprising, for all mem-
bers of the commission were local residents
who had themselves participated in the fight-
ing against the Dakota.”> They did not need
much time to find their foes guilty and con-
demn them to death, trying as many as forty-
two in a single day.**
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Local ministers and officials who re-
viewed the transcripts of these military com-
mission hearings for President Abraham
Lincoln found their contents disturbing.®
Even General Sibley, although maintaining
that with troops in the field “it would have
been impossible to devote as much time in elic-
iting the details in each of so many hundred
cases,” conceded that the commission had not
concerned itself with the “degree of guilt” of
individual defendants.’® Worried that injustice
had been done to the Dakota, Lincoln com-
muted the death sentences of all but thirty-nine
of them.®” “It has become a commonplace ob-
servation,” Chomsky notes, “that the United
States-Dakota war trials were unfair.”®

Along with such examples of unfairness,
the history of American military commis-
sions includes a number of notorious polit-
ical trials. Several of these occurred amidst
the passions of the Civil War, when, as
Chomsky observes, “[IJrregularities in trial
procedure and overzealousness in prosecut-
ing and sentencing” often marred the pro-
ceedings of such tribunals.®® The case of
Clement L. Vallandigham illustrates her point.
Vallandigham was a pro-southern “Copper-
head” Democrat, who called openly for an
end to efforts to preserve the Union by force
and condemned the abolition of slavery, the
Union’s military draft, the Lincoln admin-
istration’s suspension of the writ of habeas
corpus, and its policy of subjecting civil-
ians to arbitrary arrest.'® His speeches chal-
lenged an administration policy of silencing
dissenting voices, exemplified by Lincoln’s
September 24, 1862 proclamation making
“all persons discouraging volunteer enlist-
ments, resisting militia drafts, or guilty of
any other disloyal practices” subject to mar-
tial law and liable to trial by court-martial
or military commission.!®! In line with that
policy, General Ambrose Burnside, comman-
der of the Department of the Ohio, issued
General Orders Number 38, which proclaimed
that “The habit of declaring sympathies for the
enemy will not be allowed in this Department.

JOURNAL OF SUPREME COURT HISTORY

Persons committing such offenses will be at
once arrested.”!%?

On May 1, 1863, while seeking the Demo-
cratic gubernatorial nomination (and appar-
ently courting martyrdom in the hope that
it would enhance his appeal to his fellow
Democrats), Vallandigham gave a speech at a
political rally in which he claimed the war was
a wicked, cruel, and unnecessary struggle be-
ing fought to crush liberty and erect despotism.
It would, he charged, bring freedom to blacks
but slavery for whites. Vallandigham also lam-
basted General Orders Number 38 and urged
resistance to Burnside’s directive. Four days
later, soldiers arrested him.'

Brought to trial before a military commis-
sion, Vallandigham maintained that it had no
jurisdiction over him. Because he was notin the
army, navy, or militia, the dissident Democrat
contended, he could be tried only in a civilian
court after being charged by a grand jury. A
petition for a writ of habeas corpus, filed with
Judge Humphrey H. Leavitt, failed to secure
his release, and the U.S. Supreme Court re-
fused to grant a writ of certiorari in the case.!%

This challenge to the commission’s
jurisdiction consumed nine days, but
Vallandigham'’s trial took only two.!% He did
not even have time to subpoena one of his
witnesses.'% The only person to testify for
the defense was Samuel S. Cox, a Democratic
congressman who had been present at the
speech that triggered Vallandigham’s arrest.
He claimed to have heard no advocacy of
forcible resistance to laws or military orders.
The army officers who testified for the
prosecution did not dispute Cox. Indeed, one
of them admitted that Vallandigham had said
he would not counsel resistance to military
107 Nevertheless, the commission
convicted the defendant and sentenced him
to close confinement for the duration of the
war. !0

or civil law.

The Vallandigham prosecution provoked
massive protest by Democrats and even
drew criticism from many Republicans.!®®
Responding to this denunciation, Lincoln
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When Clement L. Vallandigham was brought to trial before a military commission for protesting the Civil War
and the Lincoln administration’s suspension of the writ of habeus corpus, he maintained that the court had
no jurisdiction over him because he was not a soldier. This cartoon shows Lincoln menaced by Copperheads

(Peace Democrats), with Vallandigham leading the way.

conceded that it would have been wrong to
arrest the Ohio Democrat merely for giv-
ing a speech that damaged the political
prospects of his administration. But, he in-
sisted, the defendant had been hurting the
army by encouraging desertion and discour-
aging enlistments.''” Nevertheless, the whole
affair proved sufficiently embarrassing that the
President changed Vallandigham’s punishment
from imprisonment to banishment beyond the
Union lines.'"!

Like Vallandigham’s case, Ex parte
Milligan illustrates how military commissions
have been abused for political purposes. One
of the men arrested with Milligan, Harrison
Horton Dodd, was probably guilty of treason.
Dodd had accepted money from Confederate
agents to subsidize a revolt by an organiza-
tion he had created, called the Sons of Liberty.
A military posse took him into custody after
a detective learned that he was expecting a
shipment of revolvers, intended for use in a

“rebellion” (for which he had tried without
much success to enlist support). Dodd, how-
ever, escaped from custody in the middle of his
trial and fled to Canada.''? The defendants he
left behind, including Milligan, were tried for
treason, not because they had committed that
offense, but because prosecuting them served
the political interests of Indiana’s Republican
Governor, Oliver P. Morton, who wanted to dis-
credit the Democratic opposition on the eve
of the 1864 elections. Morton asked an aide,
Brigadier General Henry B. Carrington, and
the commander of the local military depart-
ment to dig up evidence against top Democrats
and make arrests. Detectives working for Car-
rington put several men allegedly associated
with the Sons of Liberty (an organization that
existed mostly in Dodd’s head and on paper)
under surveillance. One was Milligan, whom
Dodd had—apparently without bothering to
tell him—appointed a major general in the or-
ganization’s military branch.!'?
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0.R MORTON.

BOT OF INDIANA

As historian Frank Klement reports,
“Morton was most anxious that [the] trial
before a military commission begin in
September, in time to grind grist for the Octo-
ber state elections.”''* Klement adds that Ma-
jor Henry L. Burnett, the judge advocate who
chose the members of the commission, “se-
lected seven army officers, several of whom
were personal friends of the governor and
strong partisans.”''® Dodd’s escape was, of
course, a political bonanza for the Republi-
cans. The commission convicted him in absen-
tia and sentenced him to death. It then recessed
for a number of days while several members
gave political speeches.''®

The Republicans won the gubernatorial
election. After celebrating that victory, Judge
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Milligan was tried for trea-
son because Indiana governor
Oliver P. Morton wanted to dis-
credit the Democrats on the
eve of the 1862 election. Pros-
ecuting Milligan, although he
was innocent of the treason
charge, served that purpose.

Advocate Burnett prepared for the upcom-
ing presidential contest by drafting charges
and specifications against the remaining
defendants.''”” As was customary in mili-
tary commissions, the accused were arraigned
on a series of general allegations (“Conspir-
acy Against the Government of the United
States,” “Affording Aid and Comfort to Rebels
Against the Authority of the United States,”
and “Inciting Insurrection”), each one accom-
panied by more particularized stipulations of
the conduct that made each accused guilty
of that offense. Neither the charges against
Milligan and his co-defendants nor the spec-
ifications enumerated under them cited any
federal statute criminalizing the conduct in
which they had allegedly engaged.''® Because
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Conspirators in the plot to assassinate President Lincoln were tried before a military tribunal because Secretary
of War Edwin Stanton and Judge Advocate General Joseph Holt feared a civilian jury sitting in Washington, DC
might not convict them. Pictured is the conspirators’ trial in the courtroom in the old Penitentiary building.

they were being tried by a military tribunal,
however, that did not matter. As Chief Justice
Rehnquist has pointed out, since “a military
commission could simply decide foritself what
acts were criminal, and what sentence was ap-
propriate upon conviction, a defendant before
such a commission suffered [a] serious depri-
vation, compared with his counterpart in a civil
court.”'? Also handicapping Milligan and his
co-defendants was the fact that, under then-
existing rules, the judge advocate (in their case,
the highly partisan Major Burnett) was, in ef-
fect, not only the prosecutor but (because he
told the members what the law was) the judge
as well.'?0

Not surprisingly, the commission con-
victed every defendant and sentenced all but
one to death.'?! Although Governor Morton
had publicly pronounced the accused guilty
even before the trial began, he now launched

a campaign for executive clemency.'?? As al-
ways, his motives were political: “[h]e had
used the arrests and trials as a stratagem to
insure his own and Lincoln’s reelection, but
now he did not want the blood of the convicted
men upon his hands,” Klement explains.'?
Fortunately for Morton as well as for the de-
fendants, the Supreme Court overturned their
convictions in Ex parte Milligan. Nevertheless,
Milligan s history offers a dramatic demonstra-
tion of how military tribunals can be misused
for political purposes.

Had the Supreme Court decided that case
a year earlier, it would have prevented an-
other proceeding that further tarnishes the rep-
utation of military commissions, enhancing
the impression that what they provide is not
justice but a legalistic veneer for vengeance.
The eight men and women accused of con-
spiring with John Wilkes Booth to assassinate
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President Lincoln were tried before a military
tribunal primarily because Secretary of War
Edwin Stanton and Judge Advocate General
Joseph Holt feared that a civilian jury sit-
ting in Washington, DC, where there were
many southern sympathizers, might not con-
vict them. Stanton and Holt persuaded the
new President, Andrew Johnson, to use a mil-
itary tribunal, despite the fact that former
Attorney General Edward Bates considered
this unconstitutional.'** His successor, James
Speed, probably did also, until Stanton pres-
sured him into issuing an opinion affirming
its legality.!?> As one student of the case has
written, “The defendants were at a clear dis-
advantage in being tried by military officers,
none of whom had served previously as judges
or attorneys.”!?

They were also disadvantaged by the fact
that much of the prosecution’s most damn-
ing evidence had little to do with them. It
showed that the president of the Confeder-
acy, Jefferson Davis, and various Confederate
agents operating out of Canada had conspired
to kill Lincoln and also to commit such atroci-
ties as starting epidemics on the East Coast.'?’
As Chief Justice Rehnquist has pointed out,
the most this evidence tended to prove was
that Booth had murdered Lincoln, something
no one was disputing.'?® Besides being of du-
bious relevance and inflammatory, this evi-
dence was also false: all of the witnesses the
prosecution called to prove these contentions
lied.!®

Despite the quality of its evidence and its
failure to establish that many of the accused
had participated in the alleged conspiracy to
kill Lincoln, Vice President Johnson, Secretary
of State William Seward, and General Ulysses
S. Grant, the military commission convicted all
of the accused.!3® Chief Justice Rehnquist be-
lieves that the government presented evidence
proving that four of the accused were guilty of
something, although in several cases not the
crime with which they were charged.'®' He
also thinks that the evidence against Edward
Spangler, a stagehand who briefly held Booth’s
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horse outside Ford’s theater while he was in-
side killing Lincoln, was barely sufficient to
support a finding that Spangler hindered the
pursuit of the assassin.!>? That leaves George
Atzerodt, who agreed to kill Johnson, but lost
his nerve and never got closer to the Vice
President than the bar at the hotel where he was
living, Dr. Samuel Mudd, who set Booth’s bro-
ken leg while he was a fugitive, and Mrs. Mary
Surratt, who owned a boarding house where
one of the conspirators lived under an as-
sumed name and where Booth met with other
members of the group and who also deliv-
ered a package for him on the day of the
assassination.'>* The Chief Justice does not
seem to find the evidence against Atzerodt
particularly persuasive and regards that against
Mudd as “too sketchy to have convicted him
as a conspirator in the plot to kill Lincoln.”!34

On the other hand, Rehnquist finds it “dif-
ficult to fault the commission for having found
Mary Surratt guilty of conspiracy.”'>* Her trial
remains highly controversial, however, primar-
ily due to the tactics employed by prosecutors
determined to convict and execute her. Stanton
helped one of the principal witnesses against
Mrs. Surratt get a government job soon after
the trial.!3¢ Although prosecutors introduced
into evidence most of the other items taken
from Booth’s body, they failed to produce his
diary, an omission that looks all the more sus-
picious because there were pages missing from
this document, which, even as it stood, would
have weakened the government’s case.'®’ Fi-
nally, Judge Advocate General Holt apparently
hid from President Johnson a petition signed
by five of the nine members of the commis-
sion asking him to commute Surratt’s death
sentence. 3

Holt and Stanton wanted to avenge Lin-
coln’s murder, and they used a military com-
mission to obtain vengeance a civilian jury
probably would have denied them. Their ob-
Jective in trying Captain Henry Wirz before
such a tribunal was similar. Wirz had been
the commandant of the Confederacy’s infa-
mous Andersonville prison camp. Along with
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Mary Surratt, the owner of the boardinghouse where the conspirators met, was hung on July 7, 1865 along with

three of the other alleged conspirators in Lincoln’s assassination. Prosecutors had been determined to secure
her execution, and the Secretary of War helped one of the principal witnesses against her get a government

job soon after the execution.

much of the Northern public, Stanton believed
that Davis and other high-ranking Confeder-
ates were responsible for Lincoln’s death and
had also conspired to murder Union prisoners
of war. They could not prove any of this, so
Wirz became a convenient scapegoat and his
trial an outlet for northern rage.'** The war
was over, and the offenses of which he was
accused—murder and conspiracy—were state
crimes. Nevertheless, he was tried by a mili-
tary commission. Wirz argued that the com-
mission had no jurisdiction over anyone who
was not a member of the U.S. armed forces,
but Stanton and Holt responded that because
his crimes had been committed in pursuit of
military objectives, they were violations of the
law of war. The prosecutors won the jurisdic-
tional argument. 4

Wirz had probably committed war crimes
for which he deserved severe punishment.'4!

But his trial by a military commission was
a mockery of justice that has left lingering
doubts about his guilt. The judge advocate, of
course, served as both prosecutor and judge. In
addition, two of his friends were members of
the commission. Entries in the diary of one of
these, who served as its president, show that he
was not only prepared to defer completely to
the judge advocate, but was also biased against
the accused.'*? The prosecution’s star witness
turned out to be an army deserter who had lied
about his identity.'* Much of its evidence was
hearsay, and the testimony of government wit-
nesses was vague and contradictory.'** Never-
theless, the commission convicted Wirz and
ordered him “to be hanged by the neck til
he be dead.”'* “Like the U.S.-Dakota trials,”
writes Peter Maguire, “the Trial of Captain
Henry Wirz provided a dramatic spectacle of
vengeance.”'40
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The desire of victims for vengeance is nat-
ural, and retribution is one of the purposes
of punishment. It is supposed to be admin-
istered, however, only after an impartial pro-
cess decides that the recipient’s conduct mer-
its condemnation. Often, in the past, military
tribunals have failed to provide that process.
They have delivered retribution quickly, but of-
ten unfairly and for political reasons. Protest-
ing the way the case of General Yamashita
was handled, Justice Wiley Rutledge, who cer-
tainly had no sympathy for anyone who would
commit the sort of atrocities with which the
Japanese general was charged, maintained that
even Yamashita should be given a fair trial:
“there can be and should be justice adminis-
tered according to law,” Rutledge declared.'?’
He feared that in its haste to punish an enemy,
this country was forsaking “the basic standards
of trial,” which were among the very things the
nation had been fighting to preserve.!*® We
could do that again through hasty and exces-
sive resort to military commissions in the war
against terrorism. The result, as Yamashita’s
American lawyer, Frank Reel, warned, could
be “damage, to ourselves and to the faith of
men the world over in the honesty and objec-
tiveness of our legal structure.”'*
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The Supreme Court, Separation
of Powers, and the Protection
of Individual Rights during
Periods of War or National
Security Emergency*

ROBERT F. TURNER

To paraphrase Lincoln, there is little that I could say on the history of the Supreme Court’s
handling of civil-liberties issues during periods of war or national emergency that could add or
detract from the truly masterly job Chief Justice William Rehnquist has already done in A the
Laws But One.' [ highly recommend that book to any who have not yet read it. Because the
Chief Justice has provided such an outstanding overview of the subject, I shall depart a bit from

what I might otherwise have said on this topic.

While I do not intend to challenge the
Chief Justice’s book—I would give it a grade
of A+—one of my goals this evening is to
challenge another popular book. In 1990, my
very able friend Professor Harold Koh, of Yale
Law School, published a volume called The
National Security Constitution. It was se-
lected by the American Political Science Asso-
ciation forthe 1991 Richard E. Neustadt Award
as “the best book on the American presidency,”
and has been tremendously influential in the
academic community.? In the book, Professor

Koh argues against what he called “unchecked
executive discretion™ in foreign affairs. He ar-
gues two points that I believe are fundamen-
tally mistaken. First, he perceives a struggle
within the judiciary between two foreign pol-
icy paradigms, each represented by a landmark
twentieth-century Supreme Court decision. He
then argues that the courts have been too reluc-
tant to intervene in this area.

Professor Koh’s central thesis is that the
Court’s landmark 1936 decision in United
States v. Curtiss-Wright Export Corporation*



324

&

The Court's 1936 decision in Curtiss-Wright con-
cerned an alleged violation of a prohibition of sales
of arms or munitions to certain countries in South
America. These men and women worked the produc-
tion line at a St. Louis plant making airplanes for the
Curtiss-Wright Corporation.

£

was essentially, to use his word, “trumped” by
Justice Robert H. Jackson’s concurring opin-
ion in the 1952 case of Youngstown Sheet &
Tube Co. v. Sawyer, often referred to as the
“Steel-Seizure Case.”

Candidly, I think Professor Koh has pre-
sented us with a false dichotomy. I see no fun-
damental conflict between Curtiss-Wright and
Youngstown. For more than sixty years, the
Supreme Court has been guided by Curtiss-
Wright in dealing with issues of foreign af-
fairs. The case has been cited time and again
by the Court in literally scores of decisions
since 1936, making it the most frequently cited
foreign-affairs case in our history. Indeed, it is
evident that Justice Jackson himself saw no
conflict between his views in the Steel Seizure
case and in the ecarlier Curtiss-Wright case,
since he expressly cited Curtiss-Wright as con-
trolling authority for foreign-affairs cases in
which the President acts with the concurrence
of Congress®—a fact pattern he proceeded to
distinguish from that of the Steel Seizure case.
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Those of you who are knowledgeable
about Curtiss-Wright will likely realize by the
time I am finished that I believe the Court
achieved the right result—but for the wrong
reasons. It remains the seminal case in the area
of foreign affairs, however, and I think rightly
S0.

I believe that Professor Koh has made a
simple but serious error. Because administra-
tion lawyers, in attempting to justify President
Truman’s order directing Commerce Secretary
Charles Sawyer to seize privately owned steel
mills during the Korean War, made reference to
his “Commander-in-Chief” and “war” powers,
Koh asks us to view the case as comparable to
Curtiss-Wright. Butas Columbia Law School’s
Professor Louis Henkin correctly observed in
his 1972 volume on Foreign Affairs and the
Constitution, “Youngstown has not been con-
sidered a ‘foreign affairs case.””’

Indeed, the distinction is clear from even
a cursory reading of both Justice Hugo Black’s
majority opinion and Justice Jackson’s concur-
rence. Consider this language from the opinion
of the Court:

The order cannot properly be sus-
tained as an exercise of the President’s
military power as Commander in
Chief of the Armed Forces. ...Even
though “theater of war” be an expand-
ing concept, we cannot with faithful-
ness to our constitutional system hold
that the Commander in Chief of the
Armed Forces has the ultimate power
as such to take possession of private
property in order to keep labor dis-
putes from stopping production. This
is a job for the Nation’s lawmakers,
not for its military authorities.®

The Court clearly perceived this as a Fifth
Amendment case involving the taking of pri-
vate property without due process of law. The
same theme is apparent from Justice Jackson’s
concurring opinion, in which he wrote:

[N]o doctrine that the Court could
promulgate would seem to me more
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sinister and alarming than that a Pres-
ident whose conduct of foreign affairs
is so largely uncontrolled, and often
even is unknown, can vastly enlarge
his mastery over the internal affairs
of the country by his own commit-
ment of the Nation’s armed forces to
some foreign venture . . .. We should
not use this occasion to circumscribe,
much less to contract, the lawful role
of the President as Commander-in-
Chief. I should indulge the widest
latitude of interpretation to sustain
his exclusive function to command
the instruments of national force, at
least when turned against the outside
world for the security of our society.
But, when it is turned inward, not be-
cause of rebellion but because of a
lawful economic struggle between in-
dustry and labor, it should have no
such indulgence.’

Indeed, in a concurring opinion joined by Chief
Justice Burger and two other members of the
Court in Goldwater v. Carter,'® the Taiwan
Treaty case, then—Associate Justice William
Rehnquist noted:

The present case differs in several im-
portant respects from Youngstown. . ..
In Youngstown, private litigants
brought a suit contesting the Presi-
dent’s authority under his war powers
to seize the Nation’s steel industry, an
action of profound and demonstrable
domestic impact. . . . Moreover, as in
Curtiss-Wright, the effect of this ac-
tion, as far as we can tell, is “entirely
external to the United States, and
[falls] within the category of foreign
affairs.”!!

In my view, Professor Koh’s primary er-
ror is a failure to understand the constitutional
foundation for the President’s primary respon-
sibility in managing the nation’s external af-
fairs. A few brief quotations from his book
may be illustrative:
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One cannot read the Constitution
without being struck by its astonish-
ing brevity regarding the allocation
of foreign affairs authority among the
branches. Nowhere does the Consti-
tution use the words “foreign affairs”
or “national security.”!?

[TThe first three articles of the
Constitution expressly divided for-
eign affairs powers among the
three branches of government, with
Congress, not the president, being
granted the dominant role.!

Article I gives Congress almost all
of the enumerated powers over for-
eign affairs and Article II gives the
president almost none of them. !4

Harold Koh is an exceptionally intelligent,
articulate, and, indeed, charming legal scholar.
If I seem to be picking on him, it is because
his book has been so influential in the aca-
demic community. For many legal scholars, it
has become the new “conventional wisdom.”
But, with all due respect, I submit that in this
instance, Koh has not done his homework.
He simply does not understand the theory by
which the Framers entrusted the President with
primary responsibility in foreign affairs.

Locke and the Executive Power Clause

The Framers of our Constitution were remark-
ably well-read men. They were familiar with
John Locke’s Second Treatise of Civil Gov-
ernment, in which Locke coined the term
“Federative Power” to describe “the Power
of War and Peace, Leagues and Alliances,
and all the Transactions, with all Persons and
Communities without the Commonwealth.”!
For reasons of what we now often call “in-
stitutional competency,” Locke argued that
this “federative” power over external rela-
tions must be placed in the hands of the
Executive:

These two Powers, Executive and
Federative, though they be really
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distinct in themselves, yet one com-
prehending the Execution of the Mu-
nicipal Laws of the Society within its
self, upon all that are parts of it; the
other the management of the security
and interest of the publick without,
with all those that it may receive ben-
efit or damage from, yet they are al-
ways almost united. And though this
federative power in the well or ill
management of it be of great mo-
ment to the commonwealth, yet it is
much less capable to be directed by
antecedent, standing, positive Laws,
than [by] the Executive; and so must
necessarily be left to the Prudence
and Wisdom of those whose hands it
is in, to be managed for the publick
good.

Locke explained that

what is to be done in reference to
Foreigners, depending much upon
their actions, and the variation of de-
signs and interests, must be /eft in
great part fo the Prudence of those
who have this Power committed to
them, to be managed by the best of
their Skill, for the advantage of the
Commonwealth.'®

In Federalist no. 64, John Jay came close
to plagiarizing Locke’s Second Treatise. But
in those days, the argument was so well known
as to not warrant a footnote. After discussing
the need for secrecy, speed, and dispatch, Jay
explained to the American people that, under
the new Constitution, the President “will be
able to manage the business of intelligence
in such manner as prudence may suggest.”!’
The primary basis of the President’s author-
ity over foreign affairs is found in Article II,
Section I, of the Constitution, which vests in
the President the nation’s “executive” power.
While a member of the First Congress, James
Madison explained in June of 1789 “that the
Executive power being in general terms vested
in the President” by the Constitution, “[A]ll
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Thomas Jefferson repeatedly recognized that the
President had large areas of responsibility in which
his discretion was unchecked by the other branches
of government.

power of an Executive nature, not particularly
taken away must belong to that department.”'®

The idea that the President had large ar-
eas of responsibility in which his discretion
was unchecked by the other branches of gov-
ernment was recognized repeatedly by Thomas
Jefferson, perhaps the best-read of our Found-
ing Fathers. In an April 1790 memorandum
to President Washington, responding to an in-
quiry about where the Constitution had placed
the general control of diplomacy, Jefferson ob-
served that the Constitution had vested the na-
tion’s “executive Power” in the President. He
then reasoned:

The transaction of business with for-
eign nations is Executive altogether.
It belongs then to the head of that
department, except as to such por-
tions of it as are specially submitted
to the Senate. Exceptions are to be
construed strictly.!”

Jefferson wrote “endorsed by Washington™ in
the corner of his copy of this memorandum,
a position that is corroborated by Washing-
ton’s own diary. Three days after receiving
Jefferson’s memo, Washington recorded this
entry:



THE SUPREME COURT, SEPARATION OF POWERS

Had some conversation with Mr.
Madison on the propriety of consult-
ing the Senate on the places to which
it would be necessary to send persons
in the Diplomatic line, and Consuls;
and with respect to the grade of the
first—His opinion coincides with Mr.
Jay’s and Mr. Jefferson’s—to wit—
that they have no Constitutional right
to interfere with either, and that it
might be impolitic to draw it into a
precedent, their powers extending no
further than to an approbation or dis-
approbation of the person nominated
by the President, all the rest being Ex-
ecutive and vested in the President by
the Constitution.?’

It appears that Professor Koh was un-
aware of this history when he wrote The Na-
tional Security Constitution. He attributes the
first claim of a broad “executive Power” over
foreign affairs to Alexander Hamilton, who,
in 1793, did embrace the same paradigm in
his first Pacificus essay. To defend Presi-
dent Washington’s proclamation of neutrality,
Hamilton reasoned:

The general doctrine then of our con-
stitution is, that the EXECUTIVE
POWER of the Nation is vested in
the President; subject only to the ex-
ceptions and qualifications which are
expressed in the instrument. . ..

It deserves to be remarked, that as
the participation of the senate in the
making of Treaties and the power of
the Legislature to declare war are ex-
ceptions out of the general “Execu-
tive Power” vested in the President,
they are to be construed strictly—and
ought to be extended no further than
is essential to their execution.?!

In his landmark 1922 book, The Control
of American Foreign Relations, the late Profes-
sor Quincy Wright noted: “[W]hen the consti-
tutional convention gave ‘executive power’ to
the President, the foreign relations power was
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the essential element in the grant, but they care-
fully protected this power from abuse by pro-
visions for senatorial or congressional veto.”%?
In a line that would shock most commentators
today, Professor Wright added: “Declarations
of foreign policy may be made by Congress in
the form of joint resolutions, but such resolu-
tions are not binding on the President. They
merely indicate a sentiment which he is free to
follow or ignore.”?

A decade before the landmark Curtiss-
Wright decision, writing for the Court major-
ity in Myers v. United States, Chief Justice
William Howard Taft provided an excellent
survey of early constitutional history of the
Executive Power Clause and then stated:

Our conclusion on the merits, sus-
tained by the arguments before stated,
is that Article II grants to the Presi-
dent the executive power of the Gov-
ernment, [and] . . . that the provisions
of the second section of Article II,
which blend action by the legislative
branch, or by part of it, in the work
of the executive, are limitations to be
strictly construed and not to be ex-
tended by implication.?*

As late as 1959, in a speech at Cornell
Law School, even Senate Foreign Relations
Committee Chairman J. William Fulbright as-
serted that “The pre-eminent responsibility of
the President for the formulation and conduct
of American foreign policy is clear and unalter-
able. He has, as Alexander Hamilton defined
it, all powers in international affairs ‘which the
Constitution does not vest elsewhere in clear
terms.’”?

What all this means, I submit, is that Pro-
fessor Koh and numerous other modern schol-
ars are mistaken in their suggestion that the rea-
son Presidents Washington, Adams, Jefferson,
Madison, Monroe, and so on played the senior
role in the making and conduct of American
foreign relations was a fluke, a usurpation, or a
matter of “convenience” because of their supe-
rior institutional competency. On the contrary,
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it was part of the original plan. And that was
widely understood by both political branches
until about the time of the Vietnam War,
when we seem to have suffered something
like a national “hard drive™ crash and both
branches stopped mentioning the Executive
Power Clause.

John Marshall and Marbury v. Madison

If one cannot come from the University of
Virginia without paying tribute to Thomas
Jefferson, anyone with a love for history prob-
ably ought not come to the Supreme Court
without a reference to Jefferson’s Federalist
rival, Chief Justice John Marshall, and his
first major opinion—perhaps the most famous
of all Supreme Court decisions—Marbury v.
Madison.*®

As a bit of Supreme Court trivia, this was
a decision that almost did not and perhaps
should not have happened. Had John Jay not
turned down President John Adams’ offer to
again name him Chief Justice after the resig-
nation of Chief Justice Oliver Ellsworth, Sec-
retary of State John Marshall would not have
been named to the Court and thus would not
have been there to issue his masterly Marbury
opinion.

One might add that, certainly by mod-
ern rules of professional responsibility, John
Marshall probably should have recused him-
self from any part in the consideration of the
case, since both he and his brother James had
played key roles in the transactions that led
to the litigation and an affidavit from James
was a part of the evidence. Indeed, Secretary
of State Marshall had signed the very com-
missions that his successor, defendant James
Madison, had failed to deliver to the “midnight
judges.” And had the Chief Justice recused, the
Court might then have lacked a quorum to even
decide the issue. This, at least, was the conclu-
sion of Mr. Justice Burton 150 years later in a
fascinating article in the ABA Journal *’

One might observe further that no one
represented the defendant before the Court in
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Although Levi Lincoln, Jefferson's Attorney General,
made an appearance as a witness at Marbury’s trial,
no one represented the defendant before the Supreme
Court.

the case of Marbury v. Madison. Jefferson’s
Attorney General, Levi Lincoln, did make an
appearance, but only as a witness. Nor, ap-
parently, was any record of the case kept by
the Court beyond a few notations that hearings
were held and the final opinion issued.

Then there is the fact that Chief Justice
Marshall held that the Court lacked jurisdic-
tion to issue the writ being sought. That should
have ended the case. But Marshall reversed the
normal order of things in his opinion and pon-
tificated at great length in Marbury about the
merits of the dispute before turning to jurisdic-
tion and dismissing the case. His words were
thus mere obiter dictum, yet they were widely
embraced as establishing the fundamental right
of the Court to judicial review. Thereafter, the
Court would have the power to declare acts
of Congress null and void as contrary to the
Constitution.

The Jefferson administration technically
won the case, but Jefferson was outraged at
what he viewed as Marshall’s challenge to the
fundamental principle that the three branches
of the federal government were created inde-
pendent and coequal. In Jefferson’s view, that
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meant that each branch was competent to de-
cide the meaning of the Constitution in its
own sphere of activity, and no branch could
impose its own interpretation on the other
two. 28

[ mention Marbury v. Madison in part be-
cause it is so fundamental to understanding the
important role in our system of government
entrusted to the Supreme Court, and also be-
cause of the important distinction Chief Justice
Marshall drew between two types of issues. He
explained:

By the Constitution of the United
States, the president is invested with
certain important political powers, in
the exercise of which he is to use
his own discretion, and is account-
able only to his country in his polit-
ical character, and to his own con-
science . . ..

The subjects are political. They
respect the nation, not individual
rights, and being entrusted to the ex-
ecutive, the decision of the executive

is conclusive.?

I mention this because of the popular view
today—and Harold Koh is hardly alone in
this contention—that the courts should play
a much greater role in resolving national se-
curity disputes. Some want the courts to get
involved in the oversight of intelligence activ-
ities, military deployments, and the like. I be-
lieve Chief Justice Marshall was correct when
he asserted that some presidential discretion
under the Constitution is unchecked—and, I
would submit, intentionally unchecked—save
by the President’s own conscience or by the
voters in a future election.’® He was also
correct—as was the Court in Youngstown—in
distinguishing cases involving the conduct of
foreign relations from those involving individ-
ual rights. But that distinction, as important as
it is, does not solve all of our problems, as the
line between such cases is not always a clear
one.
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The Constitutional Significance of
Formal Declarations of War

Permit me to make one more digression be-
fore I try to draw some lessons from Supreme
Court civil-liberties cases. There is a lot of dis-
cussion these days about the importance of
a formal “declaration of war.” Even Justice
Jackson seemed to stumble on this point a bit
in Youngstown.>! Time will not permit me to
go into a detailed discussion of this issue, but
a brief comment may be useful.

Summarized briefly, when on August 16,
1787, James Madison moved to change the
power being given to Congress from the power
to “make War” to the more limited power
to “declare War,” he was importing into our
Constitution a term of art from the Law of
Nations. And the great publicists on interna-
tional law—men such as Grotius, Burlamaqui,
and Vattel—all argued that formal declara-
tions of war were only necessary for what we
would today describe as “aggressive” wars.>2
During the past century, with treaties such as
the Kellogg-Briand Pact and the UN Charter,
the world community outlawed the kinds of
wars historically associated with formal dec-
larations, and no nation has clearly issued a
true “declaration of war” in more than half-a-
century.

I would add that as early as 1800, the
Supreme Court upheld the use of congres-
sional joint resolutions that did not formally
“declare war” as a means of authorizing the
President to engage in hostilities,>3 and that the
point was affirmed again the following year by
Chief Justice Marshall in the case of Talbot v.
Seeman.>* So I submit that focusing on the ex-
istence of a formal “declaration of war” may
be less useful in the modern era than looking
to see whether Congress has ratified a presi-
dential decision that the nation faces a serious
crisis. Indeed, I suspect that formal congres-
sional sanction may be more important in its
impact upon civil-liberties issues than it is on
the lawfulness of a presidential decision to use
force.
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With treaties such as the
Kellogg-Briand Pact and
the United Nations Char-
ter, the world commu-
nity outlawed the kinds
of wars historically associ-
ated with formal declara-
tions, and no declarations
of war have been issued
in more than fifty years.
Pictured is the United
Nations building in the
1950s.

And thus, while I would agree with the ob-
servation of the Chief Justice when he wrote
that “Without question the government’s au-
thority to engage in conduct that infringes
civil liberty is greatest in time of declared
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war, I would place the emphasis upon
the existence of either legislative authoriza-
tion of the conflict or—far more preferable—
legislative authorization for the infringement
of civil liberties. For in these situations, Jus-
tice Jackson’s concurrence in Youngstown is

particularly appropriate.’

Presidential Power in a Post-UN
Charter Era

This next point may surprise some of you, but
when the Senate consented to the ratification of
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the UN Charter in 1945 and the House joined
the Senate later that year in passing the UN
Participation Act (UNPA), the view embraced
in the unanimous committee reports and floor
debates of both chambers was that the Presi-
dent was empowered by the Constitution and
the Charter to send U.S. forces into combat for
peacekeeping purposes without any need for
further congressional authorization.’” Indeed,
an amendment to the UNPA offered by Senator
Burton Wheeler that would have expressly re-
quired the President to get the approval of both
houses of Congress by joint resolution before
sending U.S. troops into hostilities that had
been authorized by the UN Security Coun-
cil got fewer than ten votes and was widely
denounced by the leaders of both political
parties.’®
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President Truman was assured by Foreign Relations
Committee Chairman Tom Connally (above) that he
had ample authority to send U.S. troops to Korea in
1950 without congressional approval.

When President Truman pondered how
to respond to the invasion of South Korea in
June 1950, he telephoned Foreign Relations
Committee Chairman Tom Connally and was
assured that he had ample authority to send
U.S. troops without congressional approval,
and Connally was part of a consensus cho-
rus from Congress urging the President to
“stay away” from Congress on the issue. Ironi-
cally, the once top-secret records from this pe-
riod show that Truman had actually directed
the State Department to draft an authorization
statute and had repeatedly expressed a desire
to go before a joint session of Congress before
he was talked out of it by congressional leaders
of both parties.>’

Thus, I would argue that the President’s
constitutional powers today during the war
on terrorism, like the powers of Presidents
during Vietnam and Operation Desert Storm,
are equivalent to the powers held by James
Madison in the War of 1812 and FDR in World
War II. But that is perhaps another topic.
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I have already made the point that, as a
general matter, the President’s political powers
over diplomacy and foreign affairs—some of
which are exclusive and others of which are
checked by congressional negative or veto—
are largely beyond the reach of the courts. As
Justice Brennan observed in Baker v. Carr,
“Not only does resolution of such issues fre-
quently turn on standards that defy judicial
application, or involve the exercise of a dis-
cretion demonstrably committed to the exec-
utive or legislature; but many such questions
uniquely demand single-voiced statement of
the Government’s views.”*

That often changes when individual rights
become an issue and ripe “cases or contro-
versies” come before the courts. Even when
individual rights are involved, however, the
courts are generally deferential to the po-
litical branches of government when issues
of national security are at stake. In Haig v.
Agee, when the Court balanced the constitu-
tional right to travel of American citizen Philip
Agee—a former CIA employee who was trav-
eling around the world exposing the identi-
ties of alleged CIA case officers in foreign
countries—the Court once again observed that
it was “obvious and unarguable” that “no gov-
ernmental interest is more compelling than the
security of the Nation.”*! In Agee’s case, there
was evidence that his behavior was getting in-
telligence operatives killed, and the Court up-
held the revocation of his passport. Congress
later passed a law making it a criminal act
to intentionally disclose the identities of U.S.
intelligence agents.*?

In the modern era, the government some-
times loses, especially when it attempts to ex-
ercise prior restraint on the news media. These
cases—along with those involving discrimina-
tion on racial or religious grounds—are sub-
jected to the highest levels of scrutiny by the
Court. But even in the Pentagon Papers43 case,
the various opinions were replete with strong
language about broad, unconstrained presiden-
tial power over the nation’s foreign affairs and
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“EXCEPT FOR THOSE OF US WHO ARE ABOVE IT"
:

military operations. For example, in their con-
curring opinion, Justices Potter Stewart and

Byron White acknowledged:

In the governmental structure cre-
ated by our Constitution, the Ex-
ecutive is endowed with enormous
power in the two related areas of
national defense and international
relations. This power [is] largely
unchecked by the Legislative and
Judicial branches....For better or
for worse, the simple fact is that a
President of the United States pos-
sesses vastly greater constitutional in-
dependence in these two vital areas of

In 1981, the Supreme
Court upheld the revo-
cation of Philip Agee's
U.S. passport following
evidence that the former
CIA employee had been
caught traveling around
the world exposing the
identities of CIA oper-
atives and endangering
their lives and national se-
curity. This 1977 cartoon
expressed fears that the
FBI and CIA operated out-
side the law.

power than does, say, a prime minis-
ter of a country with a parliamentary
form of government.**

When the Court in 1974 unanimously rejected
a claim of executive privilege in United States
v. Nixon, it repeatedly emphasized that the
case did not involve a claim by the President
to protect military, diplomatic, or national se-
curity secrets. Consider this excerpt from the
decision:

He [Nixon] does not place his claim
of privilege on the grounds they are
military or diplomatic secrets. As to
these areas of Art. II duties the courts
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have traditionally shown the utmost
deference to Presidential responsibil-
ities. In C. & S. Air Lines v. Waterman
S.S. Corp. . . ., dealing with Presiden-
tial authority involving foreign policy
considerations, the Court said:

The President, both as
Commander-in-Chief and as
the Nations organ for foreign
affairs, has available intelligence
services whose reports are not
and ought not to be published to
the world. It would be intolerable
that courts, without the relevant
information, should review and
perhaps nullify actions of the
Executive taken on information
properly held secret.*’

Should the Laws Be Silent in Wartime?

Let me turn now to a fundamental issue. The
final chapter of Chife Justice Rehnquist’s All
the Laws But One is entitled “Inter Arma
Silent Leges,” Latin for “In war, the laws are
silent.” Before we dismiss that as dangerous
silliness, we must keep in mind that some of
our greatest presidents have found the principle
persuasive. In attempting to justify the viola-
tion of the First Amendment rights of Clement
L. Vallandigham, President Lincoln reasoned:
“Must I shoot a simple-minded soldier boy who
deserts, while I must not touch a hair of the wi-
ley [sic] agitator who induces him to desert?”4¢
I am less impressed with that reasoning than
are some, but I think there is a parallel that
does strike home. In order to protect our secu-
rity during time of war, we empower our Pres-
ident and his agents to make quick decisions
on the basis of imperfect information that we
know will occasionally result in the destruc-
tion of innocent human lives—some of them
Americans. In such a setting, given the tremen-
dous stakes involved, we do not permit our
young soldiers, upon being ordered to charge
up Hamburger Hill, to seek an injunction from
their local federal district judge. As General
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Sherman put it, “War is Hell!” Does it make
sense to tie the President’s hands by telling him
that our courts will stay his hand and prevent
him from taking the steps he believes are nec-
essary to protect the nation until he proves in
court that each decision he makes will not at
least temporarily violate another citizen’s civil
liberties?

When I listen to some of our legislators or
representatives of the ACLU insist that there
be no curtailment of civil liberties in the cur-
rent war, my mind goes back to the horrors
of seeing totally innocent women and chil-
dren blown into little pieces because some-
one somewhere along the line made an error.
Perhaps it was faulty intelligence or an error
in programming coordinates for an artillery
strike. Perhaps, from a distance, a noncombat-
ant with a farm implement over his shoulder
looked like a soldier carrying a rifle. Or maybe
in the dark, as happened tragically in Operation
Desert Storm, an American armored personnel
carrier was mistaken for an Iraqi tank and de-
stroyed by “friendly fire.” The end result is
the same, and it is a painful thing to witness.
And I cannot help but wonder if those who
think the highest priority must be to avoid any
constraints on the civil liberties of those safe
at home do not need some sort of a “reality
check” about the inherent horrors of war.

The Chief Justice selected the title of his
superb book from a quotation from an address
to Congress by Abraham Lincoln on July 4,
1861:

Are all the laws, but one, to go unexe-
cuted, and the government itself to go
to pieces, lest that one be violated?

Once again, being from the University of
Virginia, I cannot help but observe that
Thomas Jefferson said it at least as well more
than half a century earlier, when, in a letter to
Maryland newspaper editor J. B. Colvin dated
September 20, 1810, he reasoned:

A strict observance of the written
laws is doubtless one of the high du-
ties of a good citizen, but it is not the
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highest. The laws of necessity, of self-
preservation, of saving our country
when in danger, are of higher obliga-
tion. To lose our country by a scrupu-
lous adherence to written law, would
be to lose the law itself, with life, lib-
erty, property and all those who are
enjoying them with us; thus absurdly
sacrificing the end to the means.*’

It would be difficult, I suggest, to find a
greater champion of civil liberties in our na-
tion’s formative years than Jefferson. Yet, in
practice, as Leonard Levy has observed in his
book Jefferson and Civil Liberties, Jefferson
sometimes subordinated the protection of civil
liberties to what he perceived as more critical
ends. As Governor of Virginia during the Rev-
olutionary War, he feared that we might lose
all of our freedoms if we did not unite together,
and he had little interest in protecting the rights
of those who opposed his cause. Writing about
the trial of Aaron Burr for treason, in which I
believe John Marshall had quite properly dis-
missed the case, Jefferson reasoned:

[ did wish to see these people get what
they deserved; and under the maxim
of the law itself, that inter arma silent
leges, that in an encampment expect-
ing daily attack from a powerful en-
emy, self-preservation is paramount
to all law, I expected that instead of
invoking the forms of the law to cover
traitors, all good citizens would have
concurred in securing them. Should
we have ever gained our Revolution,
if we had bound our hands by mana-
cles of the law ... 748

If we move forward to the Civil War era, in
the Milligan case, the government argued be-
fore the Supreme Court that the Bill of Rights
was only for peacetime and, like other laws,
was “silent amidst arms, and when the safety of
the people becomes the supreme law.”*” These
are not frivolous arguments, in my view, but I
firmly believe they are wrong. The law ought
not be silent during war. And I would empha-
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size that I am not just talking about U.S. consti-
tutional law, but also our obligations under in-
ternational law. But that, too, is another topic.

Balancing Competing Interests

Much of law involves balancing competing in-
terests and values. Many of those we cherish
as Americans are encompassed in our Bill of
Rights. For example, the Fifth and Fourteenth
Amendments assure us that we may not be de-
prived of our liberties without due process of
law. But I would note that this is not the only
right protected by that justly famous clause in
the Fifth Amendment providing in part that
“No person shall be. .. deprived of life, lib-
erty, or property, without due process of law.”
Note that this list is not alphabetical. “Lib-
erty” interests are listed ahead of “property,”
but “life” is listed first. And the simple real-
ity is that, in time of war, if the government
fails to place any restrictions on our civil lib-
erties, many of our fellow citizens—in and out
of military uniform—may well lose their lives.
There are no simple answers in such a setting.

To mention one of the most obvious
cases—at least obvious to me, because I have
spent a lot of extra hours waiting at airports
to have strangers search through my belong-
ings and run their hands and little magic wands
around my person—is that after September 11,
anyone who wishes to fly is likely to be
seriously searched. Like many Americans, I
find that experience inconvenient and at least
mildly offensive—but 1 find it less offensive
than having my plane blown up because the
authorities did not search another passenger
on my flight.

But what about our Fourth Amendment
protections against “unreasonable searches
and seizures” without “probable cause?” The
security personnel at airports have no evidence
of wrongdoing that would warrant searching
me. The short answer is that what is “reason-
able” is contextually dependent. As a frequent
flyer, I encounter relatively few people who en-
joy being “frisked” or having to arrive an hour
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earlier for their flight. But I find fewer still
who do not understand that these new security
procedures are in our interest.

In a similar way, what constitutes “due
process of law” is also contextually depen-
dent. As Chief Justice Rehnquist observed for
the Court majority in the 1987 Salerno™ case,
which involved the detention without bail or
trial of an alleged organized crime leader for
more than two years, “We have repeatedly held
that the Government’s regulatory interest in
community safety can, in appropriate circum-
stances, outweigh an individual’s liberty inter-
est.” Referring specifically to periods of “war
or insurrection,” he added that “[T]The Govern-
ment may detain individuals whom the gov-
ernment believes to be dangerous.”!

Conclusions

In 1759, Benjamin Franklin wrote: “They that
can give up essential liberty to obtain a little
temporary safety deserve neither liberty nor
safety.””? I would add that if we sacrifice our
Bill of Rights on the altar of the War on Ter-
rorism, Osama bin Laden will have won a far
greater victory than was evident as we searched
for bodies in the days and weeks after Septem-
ber 11. Every American will be a victim.

Qur Constitution remains the Supreme
Law of the Land in war as in peace. I be-
lieve that in the conduct of war and foreign
affairs, the President has a tremendous amount
oflargely unchecked power—discretion vested
in his office because our Founders realized
that defending the nation required unity of de-
sign, secrecy, and speed and dispatch. And
they knew that a large deliberative assembly
like Congress could neither exercise those at-
tributes nor anticipate all of the rapid changes
that might occur on a battlefield or in a foreign
government that might necessitate a dramatic
shift in American policy.

But, as the Court correctly observed in
Youngstown, the President’s war powers do not
include a broad power to discard the Bill of
Rights whenever it becomes inconvenient. [am

335

not suggesting that there are no situations in
which the President or his military agents may
interfere with constitutionally protected liber-
ties in extreme circumstances in order to fur-
ther operational success or protect the lives of
other citizens. But the general principle ought
to be to curtail civil liberties no more than is
reasonably necessary for the national safety,
and to secure the sanction of the Congress
where possible when the rights of individuals
must be limited.

The Supreme Court has historically been
reticent to tie the President’s hands during
wartime, all the more so when the war is go-
ing badly and the perceived threat to the na-
tion is greatest. Past experience suggests that to
do otherwise would invite presidents to ignore
judicial edicts, quite possibly with the strong
support of the public. At the same time, for the
Court to embrace highly questionable consti-
tutional practices—such as the internment of
Americans of Japanese ancestry during World
War II—can have lasting harm far in excess
of that produced by the wrongheaded policies
themselves. Thus, it may be wiser, in some set-
tings, for the Court to avoid passing judgment
on some controversial decisions of the politi-
cal branches—particularly when Congress has
authorized the action—until peace has been
restored and judicial pronouncements may be
enunciated both to redress past wrongs and to
establish principles for future guidance.

Finally, I commend to you Chief Justice
Rehnquist’s closing words in All the Laws But
One, which are worth repeating here:

[T]here is every reason to think that
the historic trend against the least jus-
tified of the curtailments of civil lib-
erty in wartime will continue in the
future. It is neither desirable nor is
it remotely likely that civil liberty
will occupy as favored a position in
wartime as it does in peacetime. But
it is both desirable and likely that
more careful attention will be paid
by the courts to the basis for the
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government’s claims of necessity as a
basis for curtailing civil liberty. The
laws will thus not be silent in time of
war, but they will speak with a some-
what different voice.>

And that seems like a good note on which to
close.

*This article is drawn from remarks delivered
to the Supreme Court Historical Society at the
United States Supreme Court on Wednesday,
November 12, 2002, as part of the Silverman
Lecture Series.
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of “reams of information about CIA operations,” but had
been turned away because the offer seemed “too good to be
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true” and thus was likely a CIA plot. Agee then offered his
assistance to the Cuban DGI (Cuban Intelligence Service),
and—according to this source—much of the information
for Agee’s subsequent books was actually provided by
Soviet intelligence. See Christopher Andrew and Vasill
Mitrokhin, The Sword and the Shield: The Mitrokhin
Archive and the Secret History of the KGB 230-34
(1999). About the same time, Agee and his wife moved
from Germany and took up residence in Cuba.
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Property Rights versus “Public
Necessity”’: A Perspective on
Emergency Powers and the
Supreme Court*

HARRY N. SCHEIBER

Chief Justice Earl Warren once wrote that a free government is continuously “on trial for
its life.”! And never are the foundations of constitutional liberties more fragile than in periods
of emergency, when government invokes extraordinary powers. Invariably, emergency powers
involve the immediate curtailment of some rights; at their extreme in martial law, they can warrant
an entire suspension of normal civilian governmental functions, as well as full suspension of due-
process guarantees.? Once the constitutional fabric has been stretched to accommodate urgent
public necessity in such situations, moreover, restoration to its earlier condition is not automatic
or inevitable. On the contrary, as Justice Robert Jackson presciently warned, once the Supreme
Court validates as constitutional the abridgement of essential rights during an emergency—and
especially when the Court does so in relation to “the vague, undefined and undefinable ‘war
power’”—any principle that is thus articulated to justify such emergency action “then lies about
like a loaded weapon ready for the hand of any authority that can bring forward a plausible claim

of an urgent need.”

The history of American law since the Even so, the history of the last few decades
1940s indicates that Jackson had it right. There  does not tell the whole story. The present-day
has been a steady expansion of discretionary  content of classic Fifth Amendment guarantees
presidential emergency powers, and a conse-  oflife, liberty, and property has been shaped in
quent weakening of congressional authority in  vital ways over the course of two centuries by
thisregard. And the judiciary has largely acqui-  the constitutional jurisprudence that came out
esced in this process—indeed, insomerespects  of successive military and peacetime emergen-
it has advanced it.* cies. Understandably enough, it is “life” and
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Although the Civil War cases involving emergency war powers get more attention, many important cases from
that era bore directly on government confiscation and property rights.

“liberty” rather than “property” that immedi-
ately come to mind when one thinks of the
crises in which the exercise of the war pow-
ers or other extraordinary government powers
have had the greatest impact. The due-process
questions raised by the use of martial law in
the Civil War and in World War 11, the severe
repression of First Amendment freedoms dur-
ing World War I, and the systematic prosecu-
tion of dissenters against the war policy during
the Vietnam conflict are all well known and
well studied.’ The present study, however, has
a different focus. I am concerned here with the
problem of how property rights—the third ele-
ment in the “life, liberty, property” triad—have
figured in American constitutional law in var-
ied situations in which emergency powers were
mobilized. Several distinctive types of events
are included in the scope of the discussion: (1)
periods of declared war; (2) periods of armed
conflict without formal congressional decla-
ration of war, of which there have been many,
dating from the campaign against the Barbary
pirates and down to the present day and the so-
called war on terrorism; (3) crises stemming
from fire or natural disasters in peacetime;
and (4), uniquely important from the stand-
point of property rights, periods of economic
crisis, most especially the New Deal years of
the 1930s depression, when a great deal of the
present-day constitutional and statutory appa-

ratus of emergency powers was first laid in
place.

* * *x k *

Some general aspects of the property-
rights nexus with emergency powers re-
quire some attention before proceeding to the
specifics of the Supreme Court’s history on this
matter:

1. Even in the highest moments of drama in
the government s denial of basic rights during
emergencies, property rights may be at issue,
albeit only below the surface or as a secondary
consequence.

Consider what is today quite universally
regarded, in retrospect, as the indefensible
action of the government during World War I1
in subjecting tens of thousands of Japanese
Americans—citizens as well as aliens—to
arbitrary removal from their homes and a long
period of internment under armed guard in the
internment centers located in bleak and deso-
late locations in the western United States.® We
do not think immediately of property rights as
part of the suffering that ensued. But property
losses were an important dimension of the pol-
icy. To illustrate: In one roundup of Japanese
Americans immediately after Pearl Harbor, the
Federal Bureau of Investigation and military
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Properties left behind by Japanese-American internees, such as this San Francisco laundry, were turned over
to the Federal Reserve Bank in San Francisco, an agency ill prepared and lacking the expertise (and perhaps
the integrity) to guard their interests. In disposing of the property while the internees were absent, the bank
probably realized only a tenth or less of market value on behalf of the owners.
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officers in charge of detention distributed
to each of the prisoners a document entitled
“Citizen Detention Questionnaire,” which
read as follows:

We know that you are inconve-
nienced. However, we ask that you
recognize our problem [and that] our
job is not pleasant in this regard.

We know that your being detained
leaves some of your property, par-
ticularly real property, unguarded. It
is our desire to protect every bit
of your property pending your de-
tention . . .. Some of you will imme-
diately believe that this is a ruse
to make you divulge your holdings
in order that the government might
take possession of the same. While
the government might do that, it
could do the same without the aid of
any information that you might give
it. THIS QUESTIONNAIRE HAS
BEEN PUT UP IN ORDER THAT
WE MAY BE BETTER ABLE TO
PROTECT YOUR PROPERTY.’

To the vast majority of the internees, the
promises of benevolence with respect to their
property rights proved to be almost completely
meaningless. The photographic record tells
the story of how, notoriously, farmland and
homes were thrown onto the market at any
price the owner could obtain before families
were herded into buses and trains for removal
to the distant campus; or how returnees came
back at the end of the war to find their busi-
nesses or other properties trashed or taken over
illicitly. Property left behind by the Japanese
Americans on the West Coast was turned over
to the Federal Reserve Bank in San Francisco,
an agency ill prepared and lacking the exper-
tise (and perhaps the integrity, in the circum-
stances) to guard the interests of the internees.
The federal official who headed the adminis-
tration of internment would estimate that in
disposing of the property while the internees
were absent, the Federal Reserve Bank proba-
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bly realized only a tenth or less of market value
on behalf of the owners.?

This episode serves as a vivid reminder
that when civil liberties are suspended and nor-
mal due process is not allowed to persons in-
carcerated for whatever “emergency” reasons
government puts forth to justify its actions,
there is inevitably an immediate economic
impact on such persons and their families
and/or jobs or business affairs. It is similarly
the case with the burden of legal expenses
when persons are caught in the toils of the
law, whether involving criminal prosecutions
or civil claims, stemming from “emergency”
measures against them. This constitutes an im-
portant dimension, in very human terms, of
how “the great rights” under pressure in emer-
gencies implicate economic interests of the
persons, groups, or organizations who are the
target of government actions.’

2. Many of the leading cases in which
the federal courts have confronted the issue
of emergency powers have been cases primar-
ily concerned, however, with seizure or uses of
private property, rather than with incarcera-
tion or restraint of persons.

Again, the pictorial record serves as a
reminder as to this dimension of history,
exemplified in the photograph (used as an
illustration in many history textbooks) of
the Montgomery Ward Company’s president,
Sewell Avery, being forcefully carried out of
his office in 1944 by helmeted soldiers—with
the U.S. Attorney General present in person
to oversee Avery’s ejection. This operation
was carried out in response to Avery’s refusal
to accept War Labor Board emergency reg-
ulations that guaranteed certain labor-union
rights, leading to a government takeover of
Montgomery Ward by the government. '

Of course, the ramifications of that
episode and of the several cases in the Supreme
Court directly involving individual or corpo-
rate property-rights issues, as they will be dis-
cussed in this study, extended far beyond the
specific property questions at the bar. In most
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of these cases, two opposed “age-old, time-
honored principles of law...[met] head-on
in conflict.”!" Those principles were the doc-
trines of vested property rights on the one side,
and, on the other, the claims of “necessity” ad-
vanced by the government, whether under the
umbrella of the war powers or in a peacetime
crisis context. It was the doctrinal resolution of
these cases, however, that counted in these in-
stances. That is to say, although property rights
may have been the immediate issues before the
courts, it was the expanding scope of emer-
gency powers in the generic sense that had an
impact extending far beyond property rights
and into the crucial domains of law regulating
the guarantees of “life and liberty.”

3. American constitutional doctrine re-
garding emergency powers and property
rights in the United States is grounded

HOPING FOR-
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In 1944, after the Mont-
gomery Ward Company
failed to obey a govern-
ment order to hold fair
union elections, the gov-
ernment took over the ex-
ecutive offices, and when
the company chairman,
Sewell Avery, refused to
leave, soldiers carried him
out. This cartoon paro-
dies the famous photo-
graph of the eviction and
urges greater cooperation
between industry and la-
bor during World War II.

in a long and complex history in Anglo-
American law regarding the scope of govern-
ment authority, both in domestic crises and in

wartime.

The doctrines of taxation, eminent do-
main, and police power have been in a constant
situation of tension with the basic guarantee
of “vested rights” throughout the full course
of American legal history. Courts have con-
stantly reappraised and redefined private rights
in the light of successive challenges based on
changing circumstances, public needs as ex-
pressed in legislation and litigative claims, and,
above all, a time-honored concept of “public
rights” as a validating canon for governmental
interventions that trench on private property
claims.'?

Thus, the very foundations of emergency
powers more generally are rooted deeply in
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legal and jurisprudential concepts that had
property rights as a major focus. Both in En-
glish common law and in the doctrines of inter-
national law, long predating the founding of the
United States as an independent nation, juridi-
cal writers and the courts had much to say about
property in relation to emergency powers. For
example, in the history of how the eminent-
domain power was formulated and applied by
American state courts in the early nineteenth
century, judges relied to a very great extent
upon Vattel, Pufendorf, Binkershoek, Grotius
and other writers of the continental natural-law
and civil-law schools for the basic concepts of
both positive state power and its limitations in
regard to property rights.'> When considering
more generally municipal law and the proper
limits of sovereign power in the nation-state,
the civil-law writers gave extensive attention
to the problem of property rights in relation
to “public necessity.” They sought to define
the boundaries that separate private property
rights and the claims of the sovereign (which,
in the common-law courts and treatises, be-
came also the claims of the public); and they
developed a classification of conditions un-
der which property could properly be seized
or damaged by government, and with what re-
quirements for compensability. These writers
asserted that such extraordinary powers could
legitimately be used for the public welfare—
for salus populi—and not just for the narrow
interests of sovereign itself. The doctrine of
salus populi was invoked specifically as val-
idating government’s trenching on ordinary
property rights in the face of potentially mor-
tal crises, including epidemics, fires, safety
hazards, and other peacetime emergencies—
not only in war.'* In these “times of ne-
cessity,” or “times of exigencies,” as such
crises were described, there were few limits
on the sovereign’s authority to act quickly and
decisively. '

Much the same line of doctrine was to
be found in the English courts and in Anglo-
American treatises on the common law. A long
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history of precedent in the common-law courts
on private torts provided a robust doctrinal re-
inforcement for rules that immunized public
officials from individual liability in emergen-
cies that threatened the public good.!® With
few exceptions, the American state courts ac-
cepted English precedent in regard to emer-
gencies such as fire, ruling that it was lawful
for government officers to raze houses to the
ground in order to prevent the spread of flames
to nearby woods or structures. The judges thus
systematically applied the rationale of “neces-
sity” to rationalize takings without compulsory
compensation to property owners in emergen-
cies of this sort.!” Similarly, in the nineteenth
century, the claims of “public necessity”—
or even of merely “the expedience of the
state”!®—as a parallel to “emergency” claims
were advanced to warrant a major expansion of
the legitimacy of eminent-domain takings for
a variety of uses.!® It was a matter for the leg-
islature to decide whether to compensate for
losses suffered by property owners, and if so
at what level 2

The claims of the public and its welfare
similarly were prominent in the common law of
waterways, with writers beginning with Lord
Matthew Hale contending for a classification
of shoreline waters, navigable waters, and wa-
ters privately owned by “affected with a public
interest”—a concept imported into American
constitutional law first in the law of waters
and then, most famously, in the Munrn case in
1877, with its enormous impact on constitu-
tional doctrine for more than half a century
thereafter.?!

Destruction of property by military or
other officials in wartime to prevent equip-
ment, supplies, or structures from falling into
the hands of the enemy or in order to im-
pede enemy troop movements was viewed
from the same perspective by the law writ-
ers and in the precedents from the English
courts. That is, they defined the natural rights
of the sovereign as including, above all, the
right—and, indeed, obligation—of seeing to
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the self-preservation of the state and to salus
populi. Moreover, there was a hard pragmatic
aspect to the doctrines warranting takings and
damages to property in wartime—namely, that
if governments were to be held strictly li-
able for monetary damages for property de-
stroyed during military operations, it would
likely produce bankruptcy of the national
treasury.??

4. An important element of the doctri-
nal legacy from the civil-law and natural-law
writers, in influencing American property and
emergency-powers law, was the jurisprudence
of “the law of nations.”

In their writings on international law,
then termed “the law of nations,” the civil
lawyers and natural-law writers sought to
identify moral principles that might underpin
rules of law that would restrain the actions
of sovereigns in wartime, although they con-
ceded that such restraints were a matter of the
sovereign’s own grace, accepted in the inter-
ests of humane considerations. Their theories
on these matters were motivated in part, too,
by a desire to protect property rights in com-
merce, especially in cases in which the car-
goes of vessels captured on the high seas or
in port were taken as prizes by warships or
privateers. These writers also addressed the
question of the status of foreign merchants and
their property in inventories held in countries
that suddenly were at war with the nation of
their own citizenship. In their arguments de-
fending such rights against arbitrary action of
the host government once war broke out, the
civil-law writers showed a great solicitude for
the property rights of alien enemies caught
by the outbreak of hostilities. Their justifica-
tion for such solicitude was in part a practical
one, based on considerations of how retaliation
in the event of arbitrary seizures might esca-
late such harms, and also on considerations of
how lack of comity in such situations might
be detrimental more generally to the interests
of the commerce so vital in the economy of
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the early nation-states and their mercantilist
empires.?

As was true of the doctrinal heritage of
civil and common law in the general realm of
property rights versus public needs, the law
of nations, too, would play a major part in
shaping the U.S. Supreme Court’s jurispru-
dence of emergency powers. The relation-
ship of accepted principles of international
law to the enumerated powers and to the
war power was a major preoccupation of the
Marshall Court in the first decades of the nine-
teenth century, as will be discussed further
below. The basic problem of how that rela-
tionship should be defined in light of mod-
ern developments in international law and
evolving consciousness of human rights re-
mained a prominent issue in our law in sub-
sequent eras of American history.>* Indeed,
the debate persists in full vigor to our own
day.?’

* * % * *

The varied interwoven configurations of
property-law doctrine and the emergency
power in American constitutional law came
at first largely from tests of the war power in
the nineteenth century. Without restricting my-
self to landmark cases, and without pretend-
ing to touch on all the landmark decisions,
I would like to discuss three types of cases
that were of particular importance from the
Republic’s beginnings to the Reconstruction
era. First was a pair of Marshall Court deci-
sions on property issues that arose from Amer-
ica’s confrontations with France and Great
Britain that culminated in the War of 1812.
Then I will turn to a landmark case on in-
dividual liability of military officers in the
field, originating from an incident in the War
with Mexico. Two cases from the Civil War
era will be considered. T will conclude my
analysis with a brief examination of some
twentieth-century developments that have
elaborated and, to a great degree, transformed
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Although the United States never formally declared war on France, it did suspend commercial intercourse
between the two countries in 1799 and authorize the President to stop any American ship on the high seas
suspected of carrying cargo to France or its dependencies, including those in the West Indies. An American
captain who captured a prize ship returning from the French islands was found to have done so illegally by
the Supreme Court in 1804, but his indemnification was later paid by Congress.

the heritage from the previous eras of
constitutional law.

1. Marshall Court Decisions on Prizes
and Confiscation of Enemy Property

Two decisions of the Marshall Court will il-
lustrate a few vitally important aspects of
its jurisprudence in the early years of the
Republic.

In the case of Little v. Barreme, decided
in 1804, the Court confronted the highly in-
teresting question of what roles Congress and
the Executive played, respectively, in fashion-
ing emergency policies in a situation of “im-
perfect” war.?® The Court adopted this last
phrase because the situation involved hostili-
ties against France in the absence of a war dec-
laration, the specific legislation at issue before
them being the act of February 1799 suspend-

ing commercial intercourse between France
and the United States. In coming to its deci-
sion, however, the Court also ruled on what the
personal liabilities were of the American naval
officer who was found to have acted outside
the law in an action on the high seas.

The statute had authorized the President to
stop and examine all American flagships on the
high seas suspected of carrying cargoes o any
port in France or any of its dependencies, in-
cluding the West Indies island possessions that
were so important as a market for American
mainland producers in that era. The crux of
the Court’s decision was that when Congress
specifically authorized such an action (involv-
ing cargoes en route fo specified ports), it was
not open to the President to instruct naval com-
manders (as he did in official orders imple-
menting the act) to interdict cargoes en route
“to or from” French ports.
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The cargo vessel in question had been
boarded and seized by the U.S. Navy brig-
antine Boston, commanded by Captain Lit-
tle. He brought the prize vessel into Boston
for judgment and condemnation, and the dis-
trict court initially ruled that it had been a
lawful capture and thus validated the prize.
On appeal, the vessel was determined to be
Danish (despite suspicious circumstances that
gave credence to Captain Little’s conclusion
that it was American). For the Marshall Court,
however, the key issue had to do with the
President’s instructions and their legality. In
his opinion for the Court, Chief Justice John
Marshall found that there was no justification
for a finding that the vessel was bound 70 a
French port; rather, it was clearly proceeding
from the French islands. Hence, its capture was
illegal under the terms of the statute. On this
finding, the Court held Captain Little person-
ally liable for all damages to the owners’ in-
terests with respect to capture, detention, and
value of cargo. It was a harsh judgment, and
it obviously pained Marshall greatly. He ex-
pressed eloquently his personal sympathy for
the plight of an officer engaged in a military
operation of this sort, with all its dangers, and
in light of “that implicit obedience which mil-
itary men usually pay to their orders of their
superiors, which indeed is indispensably nec-
essary to every military system.” Yet he had
become convinced, Marshall wrote, “that the
instructions cannot change the nature of the
transaction, or legalize an act which without
those instructions would have been a plain
trespass.”?’

The Court’s assertion in this case of con-
gressional power to specify limits—even only
implicitly, in this instance, on presidential war
powers—was fated to become a lightning rod
for constitutional controversy in every war or
war-related emergency from that day to our
own. The Barreme case is remembered best for
that reason, and for the way in which the Court
advanced its institutional campaign to exercise
jurisdiction and to maintain its posture in de-
fense of the rule of law at a time of inflamed
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public opinion.?® But I would like to dwell for a
moment on the consequence for Captain Little
and others who found themselves in a position
similar to his in subsequent years. Both civilian
officials in emergencies of all kind and mili-
tary and naval officers in war situations are
forced to depend—as was this naval captain—
on the generosity of the legislature after the fact
to relieve them of the personal obligation to
pay indemnification in cases in which their ac-
tions are challenged in private suits and found,
in retrospect, to have been illegal. It is some-
times said that for military and other officials
in a similar position, the possibility of being
held personally liable after the fact can serve
as a source of restraint—as an effective check,
as it were, on the exercise of arbitrary power.
That is, the officer has to calculate whether the
emergency action is clearly enough justified
by explicit law, or at least by what evidence of
authentic “urgent necessity” might be adduced
afterward to justify the action taken.?®

The extent to which such a check is truly
effective in reducing the possibility of unwar-
ranted action is a matter of speculation, and
certainly individual personality will play a part
in a specific situation. One can hardly doubt
that Captain Little—who, in fact, did win re-
lief later from Congress—would have believed
that the Court had acted unwisely in not ex-
tending the cloak of immunity to him in the
circumstances precisely because the Court’s
doctrine might serve to instill excessive cau-
tion in commanders, or even subject them and
the country to harms that speedy and forceful
action could have headed off.

As our Mexican War case of Harmony
v. Mitchell reveals, the problem persisted
for the military leadership of the country in
later years.3® Indeed, even a century after
the Mexican War, the indemnification ques-
tion plagued the commanders who had been
in charge of martial law in Hawaii during
World War I, as postwar private indemnifi-
cation suits followed as soon as the Supreme
Court ruled the regime to have been unconsti-
tutional. The generals and other military and
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During the Mexican War, U.S. Army Colonel Alexander
William Doniphan (pictured) ordered the seizure of
merchandise (pulled by a train of mules with wag-
ons) valued at U.S.$90,000 from Manuel Harmony,
a naturalized American citizen who had developed
a lucrative business trading with U.S. Army forces
during their southward march into Mexico. Doniphan
justified the seizure of goods, animals, and wagons
as being necessary for his troops on their long march
to Chihuahua and so that Harmony would not sell to
the enemy.

civil officials who were being sued personally
complained of inadequate legal support and
promise of financial backing from the War
Department, predicting that if they were not
given such backing, no commander in a fu-
ture war would risk fortune and reputation by
moving resolutely (as they believed they had
done) to do what they deemed necessary. Un-
like Chief Justice Marshall, the federal trial
judge who presided over the generals’ trial in
Hawaii instructed the jury that a respondeat
superior defense was sufficient, so that even
if the generals had exceeded their constitu-
tional authority, if they had “exercised reason-
able judgment in good faith, under the circum-
stances as [they] saw them at the time,” they
could not be held liable. Consequently, unlike
Captain Little, the World War Il generals did
not have to look to Congress to make them
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whole financially after enduring an extended
period of litigation in the civil courts.?'

Brown v. U.S., decided in 1814, is the
other Marshall Court case to be considered
here in which the Justices’ understanding of
the law of nations, together with its applica-
bility in the American constitutional context,
became a determinative factor in adjudication
of emergency powers. Brown was a property
case in that it involved the claims of legal own-
ership to a cargo of timber and lumber prod-
ucts originally loaded at a Georgia harbor and
then taken to New Bedford, Massachusetts for
safekeeping when the war with Britain broke
out.*> There it was unloaded, with some of it
held on the wharfs but the timber floated on
a nearby creek for safekeeping. It was sub-
sequently seized as being enemy-owned and
therefore subject to the embargo against Great
Britain during the War of 1812. An informer
who stood to gain from the proceeds of con-
demnation reported the location of the prop-
erty, and the government moved to seize it. The
entire legal question in the Supreme Court ap-
peal turned on the law of nations and its rules,
pertaining to whether a sovereign at war had
the authority to seize property in this status
when it was held on land as opposed to seizure
of the property of enemy aliens taken as a prize
at sea.

In the Court’s majority opinion, Chief
Justice Marshall conceded that under the ex-
ecutive war power, the President might legit-
imately order confiscation of enemy-owned
property on any terms. But in that respect,
“the will” must be express, with no implication
from silence that such a discretionary power
was intended to be effective, or else there must
be a specific act of Congress authorizing con-
fiscations of particular kinds. Lacking such
express intent, Marshall ruled, the law of na-
tions would provide the basis for adjudication.
That law provided for “mitigations of this rigid
rule” of the sovereign’s plenary authority over
enemy persons and property in wartime, man-
dating “the humane and wise policy of modern
times” that provided immunity from seizure for
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enemy property on land.>* Marshall offered an
excursus into the writings of Vattel, Chitty, and
other sources of the law of nations. He also
cited the traditional view taken by British ad-
miralty courts, admitting that they were not
following the humane rule themselves in the
present war, since they had taken American
property similarly situated on their soil. The
depth of Marshall’s commitment to interna-
tional law was evidenced in his response to that
fact. If English admiralty courts “have done
wrong, and proceeded against the modern law
of nations in these cases,” he wrote, “this hon-
orable Court will not, for that reason, adopt so
unjust a practice.”**

This was one of those rare occasions on
which the Marshall Court was bitterly split,
as Justice Joseph Story—whose decision in
circuit court was overturned in this case—
reprinted verbatim his lengthy opinion from
the circuit case, presenting an entirely different
interpretation of the law-of-nations heritage
and insisting upon the need for application of
English admiralty precedent. To this he ap-
pended a strident declaration of the implicit
or inherent powers of the President, buttressed
by a Hamiltonian-style exposition on the Nec-
essary and Proper Clause as relevant to the
conduct of war.3® From a property case, then,
emerged a framework for continuing debate of
vital constitutional questions of much larger
import. As it had done in other decisions as
well, in this case the Marshall Court laid out
here the basic framework of future constitu-
tional controversies. It did so, moreover, in
specific terms that remain strikingly familiar
to us as we deal with issues of our own day
raised by the “war on terrorism” and more
generally by the modern “National Security
Constitution.”36

2. “Military Necessity,” Judicial Review,
and Personal Liability: The Mexican
War Trader’s Case

The Marshall Court’s decisions supporting pri-
vate rights in relation to the war power in
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these early cases found echoes in a decision,
Mitchell v. Harmony, that arose during the war
with Mexico and involved the property claims
of Manuel Harmony, a naturalized American
citizen.’” Harmony was a trader in the west-
ern territories who decided to follow behind
the U.S. Army forces on the famous march
southward into the heart of Mexico under
the command of Colonel A. W. Doniphan.
With a train of mules and with wagons and
merchandise valued at U.S.$90,000 or more,
Harmony apparently did well selling to set-
tlers along the route and probably to the Army
as well. At a moment when the march had
reached an admittedly dangerous region far
from the base of their force or in reach of rein-
forcements, Doniphan ordered the column to
move on to Chihuahua, some 300 miles far-
ther into the interior. Harmony decided the
risk was too great to warrant continuing, and
he prepared to pull out. On Doniphan’s or-
ders, Colonel Mitchell, the officer directly in
charge, then seized Harmony’s entire stock
of goods, together with wagons and animals,
for use of Mitchell’s troops—but also, as he
would claim later, to assure that Harmony
would not trade with the enemy. Following
the war, Harmony sued Mitchell personally
for restitution. In a remarkable, almost stri-
dent, charge to the jury, the trial judge put
his own spin on the facts (including a state-
ment to effect that the long march on Chi-
huahua, though it proved a military triumph
in the end, seemed close to folly when it was
ordered), and he virtually instructed the jury to
find for Harmony. And so it did, with an appeal
taken to the federal courts immediately by the
colonel.

Chief Justice Roger Taney wrote the opin-
ion for the ‘Supreme Court in 1851, finding
for Harmony and ordering Mitchell to pay
full damages and interest. Taney’s position re-
flected and advanced the rule on illegal in-
structions that Marshall had stated in Bar-
reme. Property rights were to be respected,
Taney averred, no matter what a military of-
ficer’s “zeal for the honor and interest of his
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country. .. in the excitement of military op-
erations.” In what would become an explicit
standard on which future courts would rely in
reviewing not only property takings but other
executive actions in wartime, Taney wrote that
to justify seizure, “the danger must be im-
mediate and impending; or the necessity ur-
gent for the public service, such as will not
admit of delay....Every case must depend
on its own circumstances. It is the emergency
that gives the right, and the emergency must
be shown to exist before the taking can be
justified.”® The burden of proving that a qual-
ifying emergency had existed fell upon the
officer in command; and it would then be “for
a jury to say” whether the suspension of pri-
vate rights for “the common and public good”
had been justified.>® Relying, one must as-
sume, on the New York trial judge’s character-
ization of the Chihuahua march, Taney found
that Mitchell had taken Harmony’s property
in order to support “a distant and hazardous
expedition” in an aggressive action; the com-
mander was not seeking to defend his troops in
the face of an impending attack by the enemy.
In such circumstances, Taney declared, “[We]
think it very clear that the law does not permit
it.”40

Apart from implanting the potent lan-
guage about “danger...immediate and im-
pending” as a justification for emergency
actions, Taney also reinforced the Marshall
Court’s position that asserted the power of ju-
dicial review. Most important of all for future
adjudication, the Court reserved to the judi-
ciary and normal judicial process the authority
to reach a final judgment as to whether a gov-
ernment action was supported by the claim of
“necessity.” If “it is the emergency that gives
the right,” it would be the Court that would es-
tablish whether the emergency, as a prior con-
dition, actually existed in fact. “Necessity” was
at the crux of the inquiry as to constitution-
ality. On that crucial element in emergency-
power law, the Court was unwavering, whether
in the hands of Federalists or those of their
Jacksonian succession.*!
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3. Confiscation, Compensation, and
Emergency Powers: The Civil War Crisis

In the standard constitutional account of emer-
gency powers, the Civil War era is remembered
best, understandably enough, for the landmark
postwar decision in Ex parte Milligan.*? The
Court’s split-opinion ruling in Milligan went
by a narrow majority against the government
and declared that constitutional rights must
be respected in wartime emergency situations
unless there were conditions of actual, not
merely anticipated, invasion—a reiteration of
the Taney Court rule from Harmony—and, fur-
ther, unless the civilian courts were closed and
unable to function. So would the law stand on
the question of martial law for the next eighty
years, until World War I1.43

As crucially important as Milligan is in the
history of emergency powers, there were also
important cases from that era that bore directly
upon property rights. The most far-reaching le-
gal change in the Civil War years and after was,
of course, with regard to emancipation of the
slaves—an issue that had been framed in legal
discourse down to 1861, against the rising out-
rage of abolitionist sentiment, in property-law
terms. Without revisiting that dramatic subject,
there were interesting cases that arose from
wartime policies that touched general property
rights in wartime. Two of these cases will be
considered, United States v. Pacific Railroad**
and Miller v. United States.®

Both the arguments of counsel and the
opinions of a divided Court in Miller, decided
in 1870, addressed the ways in which the war
powers under the Constitution were affected by
the terms of the law of nations. That issue was
interwoven with others—due process concerns
rooted in the Fifth and Sixth amendments, plus
the question of whether states in rebellion had
a status equivalent to that of foreign enemy
states.

By acts of 1861 and 1862, dating from
the dark days for the Union cause, when the
military outcome of the Civil War was hardly
certain, Congress had authorized the President
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to issue a proclamation for confiscation of the
property of Confederate civil and military of-
ficers (and also all former office-holders in
the United States who accepted an office in
the Confederate government). The 1862 Act
is best remembered, of course, for its historic
provisions granting freedom to all slaves who
escaped from or were captured by the Union
forces in the hands of slave-owners “engaged
in [the] rebellion . . . or who should in any way
give aid and comfort thereto.” The statute also
authorized the President to employ African
Americans “in the suppression of the rebel-
lion,” opening the way to their recruitment for
the Union armies.

These were revolutionary measures, con-
stituting the portentous first legislative steps
toward full emancipation and equal rights for
blacks. By contrast, the Union government’s
implementation of the confiscation policy be-
came largely bogged down by complexities
stemming from deference to the northern state
governments’ policies, conflicting effects of
presidential pardons and amnesties, and the
like.*’ Ironically, however, it was a confisca-
tion action, in Miller, that the Court seized
upon to re-examine some fundamental consti-
tutional issues that the southern states’ seces-
sion had raised—and to advance significantly
the doctrine of emergency war powers.

Samuel Miller was a locally prominent
judge and legislator in Virginia, and he served
the Confederate States government and his
own state during the rebellion in various public
offices, thus clearly qualifying. him as a can-
didate for confiscation action under the 1861
and 1862 statutes. On information ex parte in
an affidavit from one Thacher, a New York res-
ident, that Miller had admitted to him in private
conversation that he was dedicating 10 percent
or more of his income voluntarily to the cause
of the Confederacy, the federal district attorney
in Detroit moved to attach and confiscate com-
mon stock of significant value in two Michigan
railroad corporations.*® In accord with the pro-
cedures specified in the statutes, this was done
under admiralty and revenue-collection rules.
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In these proceedings, no personal service of
notice was required and no opportunity for jury
trial was afforded. The federal marshal served
notice upon the company offices in Michigan,
and then notice of his action was filed in the
federal district court by the federal attorney.
Following that filing, in early 1864, the gov-
ernment confiscated Miller’s stock holdings.

After the war, Miller and then, after his
death, his heirs sued in federal court for recov-
ery of his losses by that action. Their claims
denied in the courts below, they brought their
case to the Supreme Court in the December
1870 term, six years after the confiscation. It
was also five years after the Appomattox sur-
render, but, as the Court’s opinions would in-
dicate, important constitutional questions still
remained outstanding.

Justice William Strong wrote for the
Court, upholding the government, and, in a dis-
sent joined by Justice Nathan Clifford, Justice
Stephen Field took issue with virtually every
aspect of the majority’s decision. On the ex-
tent of congressional authority to take enemy
property, the majority essentially endorsed the
argument of government counsel—that under
rules of law in the law of nations, Congress
might have ordered confiscation of Miller’s
property (or any other enemy’s) “by the mere
force of the statute, without any other proceed-
ings whatever, or it could adopt any other pro-
cess it should choose.”*

The statutory language had specifically
adverted in a preamble to the fact that ordi-
nary judicial process was impossible, by dint of
the rebellion’s having closed federal courts and
offices. Under those circumstances, the char-
acter of the emergency bore directly on the
validity of suspending ordinary due-process
guarantees, opting for revenue and admiralty
procedures. Even that aspect of the contro-
versy was not a necessary element of justifica-
tion in the Court’s broad view of governmental
power in this emergency context. For once the
guns at Fort Sumter had sounded, the condition
of war “was alike an actual and a recognized
fact, [and] the United States were invested with
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belligerent rights in addition to the sovereign
powers previously held.”*®

“[T]he power to declare war,” the Court
declared, “involves the power to prosecute it
by all means and in any manner in which war
may be legitimately prosecuted. It therefore
includes the right to seize and confiscate all
property of an enemy and to dispose of it at
the will of the captor.”®! Having thus recon-
firmed the broad and virtually plenary author-
ity of Congress vis-a-vis enemies in time of
war, the Court also provided a wholesale en-
dorsement of delegation of a wide discretion
to the President. The statutes would become
effective when the President decided to issue
a proclamation initiating their enforcement.
Once such a proclamation actually was issued
from the White House, however, Congress pre-
scribed specifically that “made it the duty of the
President” to confiscate.>?

Rejecting arguments that the confisca-
tion violated the due-process provisions of the
Fifth and Sixth Amendments, the Court fur-
ther ruled that the statutes, being an exercise
of the war power and not criminal law, were not
constrained by those amendments. The Court
also rejected arguments that the law of nations
protected Miller because he was not a for-
eign enemy. A person abetting a rebellion had
no more rights than those of an alien enemy;
and the Marshall Court decisions that spoke
of rules of war as giving benefit of “civilized”
and “humane” consideration to property rights
were not taken as mandatory restrictions on the
legitimate authority of a government at war.

In a strident and comprehensive dissent,
Justice Field contended that the statutes were
plainly criminal law, so that the confiscation
had been a taking in stark violation of es-
tablished property rights. By the majority’s
validation of a proceeding in rem under ad-
miralty and revenue rules against a property
holder in this way, Field declared, the court
“works a complete revolution in our crimi-
nal jurisprudence.”>® He was willing to ac-
cept the broad scope of the war power as Chief
Justice Marshall had laid it out in Brown, but
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the abridgment of enemy property rights that
Marshall had conceded as legitimate should
not apply to Miller. “By enemies is meant
permanent inhabitants of the enemy’s coun-
try,” Field contended, and Miller’s residence
in Virginia, even during the rebellion, did not
meet that definition.>*

One final aspect of Miller and its doc-
trinal heritage is of special interest here, be-
cause the majority opinion adverted to a “doc-
trine of confiscation” in terms that we will
encounter again, with broad ramifications, in
a case involving seizure of property during
World War 1.5 This element of the Court’s
findings was derived from its reading of the
law of nations. “The whole doctrine of confis-
cation,” expressed in the rules of war in the au-
thoritative texts, “is built upon the foundation
that it is an instrument of coercion, which, by
depriving the enemy of property within reach
of his power . . . impairs his ability to resist the
confiscating government, while at the same
time it furnishes to that government means for
carrying on the war.”>

The second Civil War property case of
special interest, United States v. Pacific Rail-
road (1887), came to the Court later in time and
involved very large financial stakes. Whereas
the Miller confiscation case had involved the
dry-as-dust procedural issues of taking intan-
gible property from a company office in a town
hundreds of miles distant from the field of bat-
tle, the Pacific Railroad case originated with
the orders of a Union Army general promul-
gated in the heat of battle and facing a po-
tentially catastrophic defeat if he failed to act
decisively. A Confederate force led by Gen-
eral Sterling Price, in his famous western cam-
paign of fall 1864, had invaded Missouri and
was threatening the defenses of St. Louis, a
major Union city. Defending against the Con-
federate force was General William Rosecrans,
who ordered his Union Army to destroy several
large, strategic railroad bridges “as a military
necessity” in order to slow Price’s advance.®’
St. Louis was spared, and as the tide of battle
turned Rosecrans found it equally imperative,
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as a matter of “military necessity,” to rebuild
those same bridges for use of his own force.
He met with the officers of the railroad com-
pany, obtaining agreement that they would do
as much rebuilding at their own expense as was
possible; but the general also announced his in-
tention to order the reconstruction by the gov-
ernment of any bridge the companies lacked
the capacity to restore. He would, he said, ex-
pect the companies to bear the costs involved
for the government in reconstructing bridges,
through a withholding of any freight revenues
owed them for carrying military or other gov-
ernment freight. If this arrangement were later
to come up in a court of law, it was entirely
agreeable to Rosecrans; he anticipated a set-
tlement of any dispute “on principles of law
and equity.” For the moment, however, the vi-
cissitudes of war required instant action, and
the railroad’s officers were in no position to
quarrel with the arrangements that Rosecrans
imposed.*®

Justice Field wrote for a unanimous Court
this time, ruling on the company’s claim that
the government should refund freight earnings
withheld since the war on the basis of Rose-
crans’s order. Unlike in the Michigan bond case
involving Miller’s property rights, in this in-
stance Field invoked the war powers and gov-
ernment discretion in the broadest terms. The
stated “necessities of war” were determinative
for the Court, and those “necessities . . . called
for and justified” both Rosecrans’ action in
destroying the bridges and his orders for their
reconstruction. “The safety of the state in such
cases overrides all considerations of private
loss,” Field wrote: “Salus populi is then, in
truth, suprema lex.”> In the heat of battle, with
invading troops on the march, the Court did not
assert the need for close judicial scrutiny of the
commanding general’s decision to invoke “ne-
cessity.” As we shall note, some of the land-
mark twentieth-century cases would be of a
different character, both as to wartime situa-
tions and as to the shift in emphasis to adjudi-
cating the claims of “necessity” in response to
general economic crises in peacetime.
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The civil-law doctrine as formulated by
Vattel was extensively cited in this opinion, as
it had been relied upon repeatedly in the pre-
vious deliberations of the Court on emergency
power. Approvingly quoted was Vattel’s rule
that when damage was caused by “inevitable
necessity” in the course of active combat, it
was no different from loss at the hands of en-
emy troops. “All the subjects are exposed to
such damages; and woe to him on whom they
fall! The members of a society may well en-
counter such risk of property, since they en-
counter a similar risk of life itself.”*® Were the
state to be held responsible for such private
losses in war, moreover, it would completely
exhaust the public resources, and hence was
““a thing utterly impracticable.”!

Field buttressed his argument further
with historical examples that militated against
compensation to the company for the bridges
rebuilt by the government, citing various deci-
sions by Congress on claims for reimburse-
ment. There was a consistent pattern, he
concluded, “[that] sufferings by the general
ravages of war had never been compensated
by this or any other government.”®> Some
emotional effect must have been evoked from
another reference—viz., a veto message by
President Grant, in which the old command-
ing general refused to sign a special act
of Congress compensating a homeowner for
losses suffered when his home, which had
served enemy sharpshooters, had been burned
on order of Union officers to prevent its be-
ing used by the Confederates. Private property,
Grant declared, was, “[as] a general principle
of both international and municipal law,” sub-
ject to be occupied, taken, “or even actually
destroyed, in times of great public danger, and
when the public safety demands,” with no le-
gal obligation on the part of the government to
pay compensation.®®

Having endorsed this broad construction
of war powers, however, the Court placed
on the government, no less than the railroad
company, the obligation to carry burdens that
war placed upon it. Although there was no
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requirement to pay the company any reim-
bursement for its expenses in replacing bridges
destroyed by the retreating Union forces, the
opinion continued, neither was there an obli-
gation upon the company to reimburse the
government for the Army’s expenses in re-
building their other bridges. To that extent,
the Court did place a judicial barrier in the
way of indirect government “impressments,”
as it were, of private-property rights. And
it comes as no surprise that it was Justice
Field who wrote for the Court. The decision
as he framed it presaged his strong support
for both governmental authority (where it met
his standard of legitimacy) and famously un-
yielding arguments for property rights against
government action that he believed crossed
the boundary line limiting its constitutional
authority.®

Judicial consideration of where that line
ought to be drawn in a wartime emergency
was one distinctive kind of exercise in con-
stitutional interpretation. Distinctively differ-
ent in vital respects was the judicial quest
to determine the legitimacy of broad emer-
gency power in economic crises. Especially
interesting among the twentieth-century de-
velopments were two vital questions. First,
could powers once granted in wartime, explic-
itly to meet the war emergency, continue to
be exercised after the hostilities had ended,
and if so, was there any limit on their dura-
tion? And second—and no less difficult and
portentous—was it constitutional (whether a
wise policy or not) for Congress to delegate
to the Executive broad discretion to declare
the existence of emergencies and then suspend
normal guarantees of rights? Such authoriza-
tions to the President to declare emergencies
have proliferated dramatically, in fact, since
the 1930s, both as to scope and as to num-
ber of authorizations. To what extent, then, has
the “traditional” Constitution—as known un-
til, say, the 1930s—been supplanted by a qual-
itatively different structure of governance, and
with effects for the future upon the traditional
guarantees of fundamental liberties to which
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Earl Warren referred as the underpinnings of
“a free government™?

Many historians and legal scholars have
written on these themes, and it is not my in-
tention here to go over the same ground very
broadly.%® Rather, in the concluding section of
this study, I want to underline some of the ways
in which the constitutional theory of property
rights has been of prominent concern to the
Supreme Court in its ongoing reconsideration
of emergency powers.

* k% ok kX

The issues we have discussed had typ-
ically been embedded, as considered by the
high court, in cases arising from the war
power. In the twentieth-century cases, one of
the Justices’ concerns was to clarify the rela-
tionship between the powers associated with
conduct of war and the “ordinary” emergency
power as exercised by civilian government in
peacetime. I want to examine here some spe-
cific doctrines that the Court formulated in
this enterprise, but also to discuss briefly the
larger process of changes in policy and law that
have produced the seemingly irreversible in-
crease in the Executive’s power and the conse-
quent distribution of real power in the modern
American constitutional order.

1. The Impact of Mobilization During
World War |

When the United States entered World War 1,
the President and Congress moved quickly to
put policies in place for mobilization of la-
bor and resources. In addition to sweeping
laws regulating freedom of speech and insti-
tuting censorship of the press through controls
over use of the mails, Congress authorized the
President to nationalize or take over the op-
erations of railroads and water-transport sys-
tems, telephone and telegraph companies, and
ship-building facilities. Under the Lever Act of
August 1917, further presidential powers were
legislated, covering a vast array of economic
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activities and interests. Given unlimited au-
thority to create agencies and reorganize the
government to implement Lever Act powers,
President Wilson ordered new controls over
mining, food supply and prices, mineral pro-
duction, and the processing of alcoholic bev-
erages. Meanwhile, Congress extended virtu-
ally plenary power over the property of enemy
governments and enemy aliens, together with
authority to establish comprehensive presiden-
tial control over imports and exports.5® All this,
of course, happened parallel to the harsh cam-
paign of repression of speech and press un-
der espionage and sedition acts, against the
background of a war-propaganda operation un-
der the Commiittee for Public Information, that
further enhanced Executive authority and cur-
tailed traditional individual rights in addition
to the property rights affected by the economic
controls.®’

Two constitutional issues that arose from
the administration of emergency powers dur-
ing the war and the immediate postwar years
are of special interest to us in light of the ear-
lier history. The first issue—a familiar one,
with roots in the Marshall Court decisions—
concerned the property rights of enemy aliens
as presented in the case of U.S. v. Chemical
Foundation, Inc., decided in October 1926,
eight years after the armistice that ended
hostilities.%® It is a curious case in that the
petitioner was the federal government itself,
which had brought suit to obtain invalida-
tion of a transfer of certain industrial patents
“seized” as enemy property during the war.
The wartime government officer in charge, the
Alien Property Custodian, had taken control
of valuable patents to chemical processes, to-
gether with various trademarks, and then trans-
ferred this property by sale. The purchaser
was the Chemical Foundation, a corporation
founded under the laws of Delaware in 1919 for
the stated purpose of purchasing the patents in
question. Once it had ownership, the founda-
tion was empowered to manage these rights “in
afiduciary capacity for the Americanization of
such industries as may be affected thereby, for

355

the exclusion or elimination of alien interests
hostile or detrimental to the said industries, and
for the advancement of chemical and allied
science and industry in the United States.”®
The transfer of the patent rights was made at
private sale for $271,000. It was done with-
out notice, an unusual arrangement justified
by a provision obligating the corporation “to
grant non-exclusive licenses upon equal terms
to qualified American manufacturers.”’0

The corporation apparently was up and
running, and bringing in revenues that sup-
ported the salaries of its top officers and di-
rectors, meanwhile contributing to the “Amer-
icanization” of technologies that had been
developed in Germany and the stream of
revenue that they were producing. All this
attracted the government’s attention when
Warren Harding’s appointees in the Justice
Department succeeded the Wilson administra-
tion after the 1920 election. What the govern-
ment’s lawyers found improper—and possibly
illegal—was that the same individuals as had
conceived the project of forming this corpo-
ration and had provided the legal counsel on
which the terms of the patent transfer to the
corporation had been written were also the
key officers and directors of the corporation.
They included, above all, the Alien Property
Custodian himself!

The government initially filed a com-
plaint in federal district court, alleging: that
a small group of chemical manufacturers had
conspired to obtain these patents “at nominal
prices” through the establishment of the Chem-
ical Foundation, Inc.; that they had used the
patents obtained to further combinations and
monopoly of “certain chemical industries” in
the United States; and that the property had
been obtained through “fraudulent deception”
in violation of federal statutes governing the
terms of sale for government property. The
trial court rejected the claim of unlawfulness in
the transfer, and the case came to the Supreme
Court on appeal on the question of whether
the sale had been illegal under the statutes for-
bidding conflicts of interest such as appeared
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so blatantly here when government officers
or fiduciaries transferred property held by the
federal government.

In accord with the basic doctrine of the
law of nations, adopted by the Marshall Court
in the early cases and asserted in categorical
terms again in Civil War cases,”' the Court
now reaffirmed that enemy property is en-
tirely at the mercy of the U.S. government
when the war powers are invoked legitimately.
As a war measure, the Trading with the En-
emy Act “should be liberally construed,” the
Court declared. The power of a war govern-
ment was plenary: “Congress was untram-
meled and free to authorize the seizure, use
or appropriation of [enemy] properties without
any compensation to the owners.” Although
the government might stand ready to negoti-
ate compensation with Germany or its nation-
als, this matter was not a justiciable one. The
President had been free to determine at his dis-
cretion how the properties should be disposed
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of, by what agency, and under what terms.
Hence, the contract for transfer stood valid and
binding.

This sweeping reaffirmation of plenary
government control over enemy alien rights
would take on even greater importance in a
later era of American constitutional law, when
the Court effectively merged the Chemical
Foundation ruling on unlimited presidential
authority in this regard (under the Trading with
the Enemy Act, still in effect, amended, well
into our own day) with the doctrine of excep-
tional breadth of presidential authority vis-a-
vis Congress in foreign affairs, set forth in
the famous Curtiss-Wright decision of the late
1930s.7

The second issue of long-term importance
to which 1 would like to give brief attention
is the “durational” one with respect to war
measures. This had come up to the Court in
various Civil War era cases,” but after Novem-
ber 1917 the question arose again, with respect

This widow from a small Texas town wrote to President Roosevelt in 1942 pleading for rent control so that
she and her daughter would not be evicted from her home. The Office of Emergency Management imposed
rent controls during the war to protect those living on the home front.
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to legislation actually enacted after the cessa-
tion of hostilities but before any formal end
to the war by treaty. The cases raising this is-
sue concerned the prohibition of manufacture
and sale of hard liquor, and also the imposition
of rent controls in the District of Columbia.
The Court ruled that such emergency legisla-
tion was valid under the war powers not only
during the period of the fighting, but for a rea-
sonable period beyond that time.

In two decisions written by Justice Oliver
Wendell Holmes, Jr., the arguments of “ne-
cessity” for the rent-control legislation were
considered in a framework of analysis that
was embedded in police-power jurisprudence.
That is to say, Holmes argued that, like tradi-
tional peacetime powers for regulation of pub-
lic health, safety, and welfare, the war pow-
ers might go “to the verge” and so be found
to require payment of compensation to prop-
erty owners who suffered from government ac-
tion. But as late as 1921, in his opinion for
the court in Block v. Hirsh,’* he ruled against
the contention that there had been an effective
“taking” in the rent controls. Three years later,
however, the Court looked again at the ques-
tion of whether changed circumstances had
rendered the same law unconstitutional.”

The Court’s reaffirmation that the termi-
nation of hostilities was not determinative as
to emergency powers was only one side of the
coin. The other was that by stressing the im-
portance of “circumstances,” the Court was,
in effect, asserting here that it would examine
the factual evidence presented in suits relat-
ing to the continued existence of emergency
conditions. It would not take a congressional
statement regarding the “necessity” issue as
determinative. We will encounter this impor-
tant question—viz., who has the final say as
to necessity, whether of a congressional emer-
gency statute or an act of a military commander
in the field or at sea?—in other decisions that
followed.

One final observation is appropriate con-
cerning the impact of constitutional change
during World War 1. Because the Trading with
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the Enemy Act remained in force, with its
provisions for presidential declaration of a
war-related emergency, a significant arsenal
of latent authority was available to Franklin
D. Roosevelt when global events during the
1930s presaged the outbreak of World War
II. In the interim, since the Hundred Days of
1933, Congress had given the President a great
panoply of new emergency powers with which
to address the economic crisis in the Depres-
sion. “Even before 1939,” Clinton Rossiter
has written, “Mr. Roosevelt, in an emergency
to be ascertained and declared by himself,
could have prohibited transactions in foreign
exchange, seized power houses and dams, in-
creased the army and navy beyond their au-
thorized enlisted strength, devaluated the dol-
lar, forbidden all Federal Reserve transactions
except under regulations which he approved,
seized (in war or when war was imminent) any
plant refusing to give preference to govern-
mental contracts or to manufacture arms for a
fair price, requisitioned any American vessel,
and exercised complete control over all com-
munications in the United States.””® Open-
ended congressional authorizations empower-
ing the Executive to declare an emergency had
effected that fundamental change in the con-
stitutional order that has been so frequently
remarked.

Even in the first years of his administra-
tion, when emergency power centered only on
the domestic economic crisis, FDR so often
invoked the Trading with the Enemy Act and
the arsenal of earlier constitutional adjudica-
tions on the emergency power that it could
plausibly be said that Roosevelt was govern-
ing largely on the basis of “the First World
War Constitution”!”” By the end of World War
II, however, that version of the Constitution
had yielded to one even more dramatically sub-
jectto presidential powers under invocations of
emergency. The number of statutes authorizing
the President to suspend normal processes and
constitutional guarantees, along with the scope
of their subject matter, continued to expand
through the decades following the war. And, of
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course, with the current crisis following 9/11,
the constitutional issues involved today are of
new and urgent importance.

2. The New Deal and After: A
Transformed Constitutional Order

Reflecting on the events of his first hec-
tic months as President in 1933, the year of
the Hundred Days and the founding of the
New Deal, FDR wrote: “Every day that went
by ...brought before me and the Cabinet and
the Congress some new emergency which
cried out for action.”’® The responses that
Roosevelt espoused, insofar as they were not
merely pragmatic and asserted ex cathedra,
rested upon the constitutional foundation of
emergency powers. It is axiomatic in the work
of virtually all constitutional historians and an-
alysts of 1930s political history to begin with
the words from FDR’s inaugural in which he
compares the Depression to a war—and tells
the country, and Congress in particular, that
he requires the same degree of discretionary
power as though it were an armed conflict.
Throughout the New Deal years, the rhetoric of
“war” persisted, as it does in a different con-
text today (the “war on terror,” the “war on
drugs,” and other causes and policies). And
Roosevelt never let up in pressing the Congress
for expanded statutory authority, never failed
to interpret in the broadest possible terms such
authority as was given him in legislation. Not
least important, he never slackened in pressing
claims to act on prerogative power by assert-
ing the inherent authority of the President as
“commander-in-chief” or in exercising general
“executive” powers.

The high point of drama in that consti-
tutional story, more than matching the signif-
icance of even the “Court-packing” episode,
was an overt threat from FDR in 1942 (dur-
ing one of the most difficult periods of the
war) to nullify a statute if Congress did not
do his will. This was in relation to a provision
of the Emergency Price Control Act that ex-
empted agriculture from the wartime controls
to a degree that Roosevelt believed was un-
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dermining the economic regime and harming
the war effort. “In the event that the Congress
should fail to act, and act adequately,” he pro-
claimed, “I shall accept the responsibility, and I
will act.””® In that instance, Congress yielded,
and the issue was quieted. In many other in-
stances, however, both as to economic mea-
sures and as to foreign policy, taking broad
liberties with both the Constitution and the spe-
cific terms of neutrality legislation, Roosevelt
did not bother to go to Congress at all, whether
to seek compliance after the fact or to make ex-
plicit threats. Domestic emergency and over-
seas threats spoke for themselves as justifi-
cation for executive initiatives in the implicit
philosophy of his administration.

The full story of the New Deal and the
Court—and especially the “constitutional rev-
olution” that so fundamentally altered the in-
herited “Lochner era” and interwar doctrines
of contract, police-power, and separation-of-
powers law—has been told many times (albeit
in divergent interpretive versions) by eminent
scholars, and there is little purpose in review-
ing that aspect of the property-rights issue
here.?! In addition, however, to the Court’s re-
sponses to those questions, largely raised by
congressional legislation and actions of the
Executive, there was another dimension of ju-
dicial response to which I do want to give
brief notice. This was the way in which the
Justices sought to work out what might be
termed a “generic” emergency-power doctrine
that would be applicable generally, at least in
peacetime, and that could be a reliable and con-
sistent check against abuse of property rights.
The Court’s approach to this problem was ex-
emplified in the famous Minnesota Mortgage
case, to which we turn next.

3. The “Generic” Emergency Power:
The Rhetoric of Rights, Powers, and
“Necessity”

In few areas of constitutional law has the
Supreme Court produced such ambiguous
rhetoric, so many Delphic pronouncements,
and such complex doctrinal confusion as it
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long did in its quest for a generic doctrine of
emergency powers. In the war-powers cases,
the lines had been drawn fairly clearly—and
resolved largely in the government’s favor, as
has been noted here. In the matter of peace-
time uses of emergency powers, however, as
the Great Depression spread its baleful effects
throughout the nation, the Court’s position was
anything but certain. .

The case of Loan Association v. Blais-
dell®? brought to the Court a challenge to
the constitutionality of a mortgage-payments
moratorium law enacted in Minnesota in 1933.
The statute was enacted amidst a wave of fore-
closures that was feeding what the Minnesota
attorney general declared in argument was a
perilous decline of public order. Declaring an
emergency, the statute provided for “temporary
and conditional relief”®* by authorizing state
trial courts to stop a foreclosure and approve
extension of time for payments due. Signifi-
cantly, the act was to be effective “only during
the continuance of the emergency” and in any
event for no longer than two years from the
time of its passage.®*

Argument centered on whether the exten-
sion of state police power to this extent was in
blatant violation of the Contract Clause, which,
after all, had been written in the1780s against
the background of “stay laws” not much dif-
ferent than Minnesota’s statute. Was the emer-
gency of such moment that it warranted an
abrogation—even if only temporary—of obli-
gations of a mortgage contract? And if so, on
what principle would a limit on the reach of
the Contract Clause owing to emergency con-
ditions be justified in generic terms?

The Court had already faced such a ques-
tion two years earlier in a more familiar type
of police-power case, New State Ice Company
v. Liebmann.3> The regulation of ice business
by the State of Oklahoma was at issue, and
the Court’s majority, including Chief Justice
Charles Evans Hughes, struck down the law on
grounds that the ice business was not “affected
with a public interest”—the standard, dating
from Munn in 1877, that was still being ap-
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plied regularly when state regulatory laws were
challenged. Justice Louis Brandeis’s dissent in
this case is famous for its memorable argu-
ment that the principles of constitutional fed-
eralism meant that “a single courageous State
may, if its citizens choose, serve as a labora-
tory; and try novel social and economic ex-
periments without risk to the rest of the coun-
try.” What is recalled less commonly is that
Brandeis did not rely wholly on the appeal to
the principle of federalism: he also contended
for recognition by the Court of exceptional
circumstances. The Depression, he asserted,
in language that foreshadowed FDR’s famous
declaration in his 1933 inaugural speech, had
produced “an emergency more serious than
war.” For the Court to apply the tired standard
of business affected with a public interest, dis-
counting completely the urgency of such a cri-
sis, appeared to Brandeis a dangerous course. %

By introducing the emergency aspect
through a focus on circumstances in the
Oklahoma case, Brandeis was invoking a stan-
dard of adjudication in regard to property
rights that resonated with the reasoning ap-
plied in at least one major case of an earlier
day involving state (as opposed to national)
authority. Specifically, in Noble State Bank v.
Haskell in 1911, the Court, in a unanimous
opinion written by Justice Holmes, had upheld
an Oklahoma statute that required banks to pay
compulsory assessments to support a statewide
deposit guarantee fund. Although it was a less
startling use of the regulatory power than the
Minnesota mortgage moratorium twenty-three
years later, still it was open to a serious chal-
lenge under the terms of the Contract Clause.
The Court’s decision upholding the Oklahoma
statute was rendered at a moment when the
Panic of 1907, a serious event in the national
financial markets, was still a fresh memory. It
was therefore especially significant in the his-
tory of property rights and emergency pow-
ers that Holmes specifically stated that the
Oklahoma law had been enacted in hopes that
it “would make a [bank] failure unlikely and a
general panic almost impossible.” The power



360

of a state to head off an emergency in this way
“must be recognized, if government is to do its
proper work.”8

In judging the constitutionality of such
statutes, Holmes went on to say, it was of course
necessary to draw lines as to their reach and
constitutional limits: “[As] elsewhere in the
law,” he wrote, “lines are pricked out by the
gradual approach and contact of decisions on
the opposing sides.”®® Here, then, was pre-
cisely the same approach as that which Holmes
would apply in the post-World War I rent-
control cases. The Court would consider cir-
cumstances, and after making a determina-
tion as to whether the state government’s ac-
tion was reasonable in light of those circum-
stances, it would decide whether the cumula-
tive “pricking out” process had come so far
that the dots had been connected and a firm
doctrinal boundary line had been formed.*

The echo of those cases and principles of
adjudication were heard in the Hughes Court’s
approach to the issues posed in Blaisdell. Writ-
ing for the majority, the Chief Justice under-
lined the urgency of conditions in Minnesota
that lay behind the legislature’s decision to
adopt such a measure, quoting from Marshall
in McCulloch v. Maryland the famous phrase
that “[I]t is a Constitution we are expound-
ing...intended to endure for ages to come
and consequently to be adapted to the vari-
ous crises of human affairs.”®® Adverting to
the evidences of far-reaching social instabil-
ity and the threat of violence that Minnesota
had introduced in argument, Hughes compared
the economic crisis there to the “limited and
temporary interpositions” that the Constitu-
tion must permit, even against the Contract
Clause’s terms, “if made necessary by a great
public calamity such as fire, flood, or earth-
quake.” To ignore the severity of the crisis in
Minnesota, would amount to a blindness to the
importance of “the maintenance of a govern-
ment by virtue of which contractual relations
are worth while.” Having made this important
rhetorical move, Hughes then proceeded to at-
tempt a generic construct that would serve as a
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principled basis for application of emergency
powers—a construct that would be responsive
to what he termed the “growing appreciation
of public needs and of the necessity of find-
ing ground for a rational compromise between
individual rights and public welfare.”!

At hand for Hughes in Blaisdell was the
highly enigmatic dictum, from a 1917 de-
cision, that “[A]lthough an emergency may
not call into life a power which has never
lived, nevertheless emergency may afford a
reason for the exertion of a living power al-
ready enjoyed.”®? This effort at a generic doc-
trine was suggestive but hardly sufficient, as
Hughes recognized, and so he offered his own
formulation of the appropriate general prin-
ciple: The existence of an emergency itself,
Hughes wrote, “does not create power; ”” how-
ever, “emergency may furnish the occasion for
the exercise of power....The constitutional
question presented in the light of an emergency
is whether the power possessed embraces the
particular exercise of it in response to particu-
lar conditions.”*

Not long after deciding Blaisdell, the
Court shifted ground in its decisions on
comparable regulatory measures in the states
that were prompted by Depression conditions.
Rather than adhere to the approach it had taken
in the Minnesota case, building on the con-
cept of emergency power, the Court instead
allowed a much broader discretion for state
legislatures in their decisions and programs
for economic regulation by two famous shifts
away from earlier doctrine: by its repudiation
in Nebbia v. New York® of the “affection with
a public interest” standard for judging which
specific economic interests might be regulated
and which ones must be immune; and by its ex-
tension of the congressional regulatory power’s
reach under an expansive interpretation of the
Commerce Clause. The latter movement, es-
sentially giving Congress a broad-ranging po-
lice power in economic regulation, culminated
in Wickard v. Filburn.%

Historians and legal scholars have recog-
nized the importance of Filburn as a landmark
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Commerce Clause case. What is almost never
mentioned, however, is the important fact the
Court decided this case in the parlous early
days of America’s involvement in combat dur-
ing World War II. It was in the midst of emer-
gency conditions, then, with a full mobiliza-
tion of the economy and of labor under way,
that the Court upheld in Filburn an extreme
degree of governmental control over the cul-
tivation and uses of farm products. Whether
the Court would have reached so firm a po-
sition on what now amounted to a nearly ple-
nary police power for Congress had the case
come up in a different context unrelated to war
emergency is a question worth pondering. In
any event, the kind of efforts that the Court
had made earlier toward constructing a generic
emergency power doctrine—most notably in
Wilson v. New and in Blaisdell—had proven
to be a false start. It had given way to action
along these other doctrinal paths that the Court
followed in its progressive accommodation of
the new impulse for enlarged governmental au-
thority over property rights and operations of
the economy generally.%

And so the Court has made a record of giv-
ing ground in both the New Deal and the World
War II periods with respect to state regulatory
regimes, and from that time to the present day
with respect to war powers, as Congress itself
has vested the President with a wide and pow-
erful discretion with respect to invoking emer-
gency powers in the name of national security.
It would be misleading, however, to conclude
that the Court had removed itself altogether
from any role in protecting property rights
when emergency powers were at issue. This
was signaled by the extraordinary Steel Seizure
case, Youngstown Sheet & Tube Company v.
Sawyer, decided by the Court in 1952.%7

4. Executive Powers and Judicial
Intervention: The Steel Seizure Case

The Steel Seizure case was concerned above
all with adjudging the claims advanced by
the Truman administration as to the “inher-
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ent powers” of the President. American troops
were in the field of battle in Korea, and a steel
strike was in the offing that would undercut
production in this vital war-related industry.
Hence, President Truman ordered the Secre-
tary of Commerce to seize the nation’s steel
plants and operate them under government di-
rection until the strike issues had been settled.
In his opinion for the Court’s six-member ma-
jority, Justice Hugo Black ruled that the prin-
ciple of separation of powers must prevail, and
since no congressional statute had authorized
the President to seize these industrial facilities,
his action was patently unconstitutional.

One centrally important aspect of the Steel
Seizure case merits brief additional mention
here.?® Government counsel pressed the Court
to be mindful of what it termed “the necessity,
the vital necessity” of keeping the steel mills
running. Their argument from this premise, of
course, was that responsibility properly rested
with the President, and not the judiciary, in
establishing whether such “vital necessity”
should prevail over other considerations, even
what in less urgent situations might be legit-
imate constitutional barriers.”” Here was the
time-honored claim, then, of “necessity”—and
the persistent question whether, once the Ex-
ecutive (or, in a different context, the military
authorities under authority of the President as
Commander-in-Chief) declares an emergency,
administrative discretion prevails and is im-
mune from effective judicial review of circum-
stances as well as the law.

President Truman and members of his ad-
ministration had said in widely noticed pub-
lic statements that the question lay outside the
proper realm of the judiciary. The same argu-
ment denying jurisdiction was made by the
government lawyers in the lower courts. To
Justice Black, we can be certain, this was a
challenge of a very special order. For one so
dedicated to the notion of the federal courts
as the palladium of liberty, one must think, no
argument would have been more unacceptable
than a claim that the Supreme Court should
rule itself out of the arena of constitutional
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process. This had been Black’s stated position
earlier in the 1946 martial law case Duncan v.
Kahanamoku, when he wrote the Court’s ma-
jority opinion ruling that the Army’s military
administration in Hawaii during World War II
had been illegal. Perhaps even more tellingly,
Black had expressed the same concern in even
stronger terms in his private exchanges with
the other Justices, including especially Chief
Justice Harlan Fiske Stone, when the latter
sought to soften and narrow draft opinions that
Black circulated while Duncan was being con-
sidered. His message was simple: if the Army
and the government can close federal courts in
Hawaii and keep them from functioning to pro-
tect due process and constitutional liberty, then
by the same reasoning, they could close the
Supreme Court itself.!®® The Court thus made
clear in Duncan that it would not supinely ac-
cept as determinative a decision by the military
that “necessity” required a prolonged imposi-
tion of martial law in the absence of invasion or
insurrection when there was no statute law or
constitutional provision on which such a policy
could be justified.

That the Court has an important role to
play in scrutinizing claims of “necessity” when
emergency powers are invoked is a proposi-
tion given special force, moreover, by what
historical study in archival records has proven
with respect to the way in which the notori-
ous Japanese-American internment cases were
argued during World War II. We know now
that the Solicitor General, in oral argument
before the Supreme Court, suppressed evi-
dence that clearly would have discredited the
Army’s claims that there was imminent danger
of sabotage or espionage and that time pres-
sure had required the mass removal of Japanese
Americans from the West Coast without con-
ducting loyalty investigations of individuals
that would have indicated the degree of any real
danger that was posed by their presence.!?!

In Youngstown, though by no means deny-
ing congressional authority to vest specific
emergency powers in the Executive, the Court
asserted its power to hold the President ac-
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countable when the terms of statutory grants of
power were exceeded, let alone when Congress
had authorized a different way of handling
the emergency.!®? When the Court’s decision
was announced, Earl Warren, then governor of
California, welcomed it because of its reaf-
firmation that “[E]veryone in the nation, in-
cluding the President, is subject to the written
provisions of law.”'%® And, as Maeva Marcus’s
analysis of the Court’s later decisions on sepa-
ration of powers and on claims of inherent pres-
idential powers has shown, the Youngstown
Court’s basic proposition regarding rule of law
under the Constitution was deployed success-
fully against the Nixon administration to con-
front a President bent on asserting uncontrol-
lable power in defiance of the judiciary and
Congress alike.!* The persistence of this rule-
of-law ideal has operated prominently, too, in
the post-9/11 “war on terror,” as lower federal
courts and units within the Department of Jus-
tice itself have engaged in an ongoing, inten-
sive confrontation between “necessity” and the
nation’s traditional commitments to liberty and
constitutional due process.'%

The division of opinion among the Jus-
tices in Youngstown was an indicator of the
Court’s continuing inability to formulate a
workable generic theory of emergency power.
Indeed, Jackson adverted to “the poverty of re-
ally useful and unambiguous authority appli-
cable to concrete problems of executive power
as they actually present themselves. . .. A cen-
tury and a half of partisan debate and schol-
arly speculation yields no net result but only
supplies more or less apt quotations from re-
spected sources on each side of any question.
They largely cancel each other.” The Delphic
pronouncements of the Court in Blaisdell
and other earlier cases did not serve. Hence,
Jackson offered an alternative approach to as-
sessing constitutionality of presidential actions
according to a categorization of “practical situ-
ations” based on cases “as they actually present
themselves.”!%6

Jackson’s effort at working through the
conceptual problem was reminiscent of Chief
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Justice Stone’s dictum in his concurring opin-
ion in the Hawaii martial law case. Stone wrote
that the meaning and reach of “martial law”
must be viewed in terms of the situation pre-
sented to the Court: “Its object, the preser-
vation of the public safety and good order,
defines its scope.” But even this pragmatic ap-
proach could not be open-ended. “A law of
necessity,” Stone declared, can justify impor-
tant sacrifices of constitutional liberty in or-
der to avoid undermining national defense and
security when military power needs to be ex-
ercised in a war emergency. Stone ended by
going full circle, however, stating that govern-
ment’s power to command such sacrifice “may
not extend beyond what is required by the ex-
igency which calls it forth.”!%” Thus, in the
Hawaii case, he would not accept as fiat the
military commander’s judgment of necessity,
and after reviewing the situation that had pro-
duced the decision to impose martial law and
assessing the persuasiveness of the evidence
that had been presented at trial as to immi-
nence of real danger, Stone found against the
Army.

5. The Pacific Railroad Doctrine
Revividus: Caltex of the Philippines

One encounters no comparable ambiguities or
judicial angst over the application of tradi-
tional emergency-powers doctrines when the
Court considered the conventional issue of
property losses in the heat of battle. In U.S.
v. Caltex of the Philippines, Inc.,'® a case de-
cided in 1952, the issue was similar to that of
the Civil War situation in which bridges were
burned in order to defend St. Louis against
Price’s army. In Caltex, a private corporation
that owned large facilities of storage and move-
ment of fuel oil in the Philippines suffered
heavy financial losses when the commander
of U.S. forces in Manila seized the properties
as Japanese invading forces were advancing
toward the port and Japanese bombers were
attacking the city. To have the Caltex facili-
ties and fuel taken by the Japanese and used
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for their naval vessels would have been catas-
trophic from the standpoint of American forces
in the Pacific. The American military torched
the facilities as Japanese troops were literally
entering Manila. After the war, Caltex sued for
compensation.

In an 8-1 decision, the Court cited the
doctrine of “necessity” in precisely the terms
that Justice Field had done in Pacific Railroad,
stating that losses experienced in this manner
in the heat of battle fell upon the unfortunate
sufferers. Field was quoted at length on this
point:

The destruction or injury of private
property in battle, or in the bombard-
ment of cities and towns, and in many
other ways in the war, had to be borne
by the sufferers alone as one of its
consequences. Whatever would em-
barrass or impede the advance of the
enemy, as the breaking up of roads, or
the burning of bridges, or would crip-
ple and defeat him, as destroying his
means of subsistence, were lawfully
ordered by the commanding general.
Indeed, it was his imperative duty to
direct their destruction. The necessi-
ties of the war called for and justified
this. The safety of the state in such
cases overrides all considerations of

private loss.!%?

Whether or not what Field had written was only
“a maxim” at the time, the Caltex Court de-
clared, “It is law today.”!'® Hence, the corpo-
ration could not hope, in this case, to receive
compensation for its loss. Had the same losses
occurred in the heat of battle as the Japanese
directly engaged U.S. forces, as happened im-
mediately after the torching, certainly no claim
for compensation would have been honored.
Therefore, the Army’s decision to destroy the
property when enemy forces were actually in
sight, with Japanese capture of the port nearly
certain, had to be judged in the same light. It
was not a “taking” or impressment of property,
requiring compensation, for the U.S. military
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commanders were not seeking to appropriate
the facilities and fuel for their own use in field
operations.'!! The torching of the property had
been intended to prevent the enemy from hav-
ing the advantage of using it against the United
States and its Pacific forces.!'? And so the “for-
tunes of war” argument—the extreme version
of “necessity” and salus populi from the com-
mon law—yprevailed here, just as it had done
in classic emergency situations since the be-
ginnings of the Republic. Here there was no
difficulty deriving from lack of an adequate
generic theory.

Conclusion

The Caltex story can serve as a reminder of
the historic core doctrine from which emer-
gency powers took root—and of the durability
of that legacy. However, the larger history of
the Supreme Court’s efforts to tame and cabin
the reach of powers justified by “necessity”
and to fashion a proper balance between emer-
gency imperatives and the guarantees of con-
stitutional liberty, including the protection of
property rights in various forms—the history
that I have sought to illustrate with the cases
discussed here—is indicative of how complex
and challenging is the vital process of constitu-
tional adjudication in a system that rests upon
the fundamental ideal of a free government “on
trial for its life.”
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65 See especially works by Rossiter, Lobel, Koh, Belknap,
and Gross as cited in the notes, supra.

66The Lever Food Control and Fuel Act, 40 Stat. 276
(1917); Trading with the Enemy Act, 40 Stat. 411 (1917);
Rossiter, Constitutional Dictatorship, 243—45. A thor-
ough overview of the emergency administration under
Wilson is in Alfred H. Kelly, Winfred A. Harbison, and
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The President: Office and Powers, 1787-1948 (3rd ed.,
New York, 1948). Chapters 4-6.

73 See James G. Randall, Constitutional Problems Under
Lincoln (New York, 1926), chapter 3.

74256 U.S. 135 (1921).

5 Chastleton Corp. v. Sinclair, 264 U.S. 543 (1924). See
full discussion in May, In the Name of War, 223-53.
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“Why the President (Almost) Always Wins,” cited ear-
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owned by an American mining and trading corporation
were destroyed by U.S. forces in Cuba when the Amer-
ican commanders received information that the property
might contain yellow-fever germs that would threaten their
troops with the disease. The Court ruled that because the
decision had been taken in good faith to assure “the health,
efficiency, and safety” of forces under arms and at war, it
was valid under the rules of war; the American ownership

369

of the buildings did not serve as a basis for a claim, as they
were in enemy territory and hence to be treated in law as
enemy property. Juragua Iron Co., Ltd. v. US., 212 US.
297 (1909).

12 And in that respect, the Court pointed out, it was dis-
tinguished from the taking of Harmony’s wagon train and
cargo in the Mexican War case of Mitchell v. Harmony,
discussed above.
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Standard nomenclature in Supreme Court literature contrasts the “old Court” and the “new

Court” (or, sometimes, the “modern Court”). By most accounts, the dividing line between the
two falls during the years 1937-1940, when the nation witnessed a judicial and constitutional
revolution. The proverbial “irresistible force” (in the form of President Franklin Roosevelt’s New
Deal program to cope with the Great Depression) met the “immovable object” (in the guise ofthe
Supreme Court under the leadership of Chief Justice Charles Evans Hughes that, for a short time,
stymied many of the President’s initiatives). The result was Roosevelt’s audacious assault on the
Court through the Court-packing plan and the hasty change of mind by Hughes and Justice
Owen J. Roberts that gave Roosevelt the five sure votes he needed so that his agenda could
receive the constitutional stamp of approval. This flip-flop was promptly followed by the Court’s
adoption of a new agenda for itself, one that elevated civil liberties into a preferred position
in the hierarchy of constitutional values and demoted property interests, which heretofore had

been accorded heightened judicial protection.

To be sure, the categories of old Court
and new Court, as they are usually understood,
are helpful in understanding a pivotal period
in Supreme Court history. Yet they may ob-
scure as much as they reveal in grasping fun-
damental changes in the Court’s development
across more than two centuries. For this task,
perhaps the nomenclature of “classical Court”
and “modern Court” (albeit with the “new” or
post-1937 Court being a subset of the latter) is
more appropriate. Compared to the relatively
sudden transformation after 1937, however, the
shift from classical to modern Court occurred
gradually during roughly the last thirty years

of the nineteenth century. That would include
the last three years of the Chase Court (1864—
1873), all of Morrison Waite’s Chief Justice-
ship (1874—-1888), and the first twelve years of
the Fuller Court (1888-1910).

The era of the classical Court was marked
by (1) an exceedingly limited federal jurisdic-
tion, (2) a structure that made the Bench mainly
a court of errors, not a court of legal policy, and
(3) onerous circuit-riding duties. Those famil-
iar with the history of federal jurisdiction know
that the great bulk of litigation in the federal
courts until after the Civil War consisted of
admiralty and diversity cases. The latter posed
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questions that would have been heard by state
courts except for the fact that the parties were
citizens of more than one state and because
the dollar amount at issue met a threshold set
by Congress. The relatively small number of
cases in the Supreme Court that raised federal
constitutional questions usually came from the
highest court of a state; under section 25 of
the Judiciary Act of 1789, these qualified for
Supreme Court review only if the court below
had ruled against the federal claim.
Moreover, except for admiralty and a
handful of other cases, the Supreme Court
was the sole tribunal in existence to hear ap-
peals within the federal judicial system (the
circuit courts were principally trial, not appel-
late, bodies). There was no intermediate appel-
late bench between the circuit courts and the
Supreme Court. Thus, much of the Justices’
energy was expended reviewing trial-court de-
cisions, regardless of their importance. Every
case in federal court, it seemed, had an equal
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claim on the Supreme Court’s time, unless it
was a criminal case.'

The burden of review by right of an ever-
expanding number of circuit-court rulings was
compounded by the system of judicial staffing
that Congress had decreed in 1789. There were
three types of federal courts (district, circuit,
and Supreme Court), but only two types of
federal judges (district judges and Supreme
Court Justices). A circuit court for a district
was staffed by the local district judge and, af-
ter 1793,2 a Supreme Court Justice assigned
to that circuit. Except for a brief period in
1801 when Congress created separate circuit
judgeships (before a new Congress repealed
that measure in 1802) and a distance-driven
creation of a circuit judgeship for California
in 1855, there were no distinct circuit judges
until 1869, when Congress also reduced the
circuit-riding duties of the Justices.

In contrast, the era of the modern Court
has been marked by (1) a vastly expanded

As the sole court of appeal for almost all cases originating in the federal courts, the Supreme Court saw a
surge in such cases under Chief Justice Morrison Waite and was severely overworked. Relief did not come
until three years after the death of Waite (third from right, facing).
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federal jurisdiction, (2) a marked increase in
cases involving individual rights, and (3) a
structure that has allowed the Court to be-
come a court of policy for the nation. The
first and second were propelled by the out-
come of the Civil War. The three Recon-
struction amendments to the Constitution (the
Thirteenth in 1865, the Fourteenth in 1868, and
the Fifteenth in 1870), combined with con-
gressional statutes to enforce those amend-
ments, imposed new restrictions on state au-
thority as a means of protecting individual
rights. Moreover, the “convenient vagueness”>
in the language of the all-important Section 1
of the Fourteenth Amendment presented the
Supreme Court with unprecedented opportu-
nities to determine just how broad or narrow
those protections for individual rights would
be.

The addition of those amendments proved
even more significant for the federal judiciary
because of a jurisdictional leap Congress took
in 1875. It was then that Congress granted the
circuit courts full Article III jurisdiction: the
authority to entertain suits involving a statute,
the Constitution, or a treaty of the United
States, as well as a right of removal of such
cases from state to federal court. Nearly si-
multaneously, the number of cases raising is-
sues under the Bill of Rights, while small
by contemporary standards, became a dis-
cernible part of the Supreme Court’s business
for the first time. Ratification of the Fourteenth
Amendment also reopened the federalism-
rattling question of the applicability of the Bill
of Rights to the states, even as it allowed the
federal courts to become the arbiters of racial
equality.

Despite a docket invigorated by the arrival
of such novel issues alongside the standard
judicial fare, the organization of the federal
courts during the 1870s and 1880s remained
as it had been in 1800, with the exceptions of
the addition of separate circuit judges and the
reduction (but not elimination) of the Justices’
circuit-riding duties. The Waite Court, for in-
stance, remained the sole court of appeal for al-
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most all cases originating in the federal courts.
This was a painful fact, because the number of
such cases was surging.

The first steps toward relief did not come
until three years after Waite’s death. (If any
Chief Justice can be said to have died from
overwork, it was Morrison Waite.) His Court
had demonstrated how anachronistic the clas-
sical organization of the federal courts had be-
come. The system was breaking down under
the strain.* Congress responded in 1891 with
the Circuit Court of Appeals Act. In at least
three ways, the statute—passed 101 years after
the Supreme Court’s first session—radically
broke with the classical tradition. First, it cre-
ated a layer of intermediate appellate courts—
the circuit courts of appeals. For the first time,
for most cases in federal court, the first point of
appeal would not be the Supreme Court of the
United States. Second, for certain categories
of cases, the circuit courts of appeals would
ordinarily be the court of last resort. Third, the
Supreme Court was granted limited certiorari
jurisdiction, under which the High Court’s re-
view of a case would be discretionary, not by
right. The effects of the 1891 legislation were
nearly instantaneous. In Waite’s last Term, 482
new cases had been docketed, a number that
grew to 623 new cases in 1890 after Melville
Fuller became Chief Justice. In 1891, after the
new law had been in effect for only a few
months, new cases dropped to 379, and then
to 275 in 1892.3 The statute also eliminated
circuit-riding by the Justices, ironically just as
interstate rail transportation had become reli-
able, fast, and comfortable.

Viewed alongside these developments, the
Court of the late nineteenth century was truly
part classical and part modern. Organization-
ally, the Waite Court had far more in com-
mon with the Marshall Court (1801-1835)
than nearly all of the Fuller Court (1888-1910)
that succeeded it. In other respects, however,
the Waite Court had more in common with
the Fuller and later twentieth-century Courts
than with any Court that preceded it. Given the
nature of Reconstruction amendments, cases
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In his new work, Law in America, Stanford University legal historian Lawrence Friedman describes how the
Charles River Bridge case epitomized the shift in American law away from protecting vested interests.

arising under them invariably involved a claim
that constitutional rights had been violated.
True, the claim was frequently a claim asso-
ciated with property, but that was no less a
claim based on an individual right. Moreover,
the docket in that transition period had its share
of juror and voting rights cases that went to the
heart of the question regarding those whom
the Constitution had admitted to the political
community—those to be counted among “We
the People.”® Thus, in that transition one finds
the earliest signs of a “rights culture” develop-
ing, in which Americans would routinely look
to the judiciary to both vindicate and sustain
their liberties.

Readers of Law in America’ by Stanford
University legal historian Lawrence Friedman
will likely conclude that this transformation
from classical to modern was probably in-
evitable. “American law,” Friedman writes, “is
a reflection of what goes on in American soci-
ety in general. The reflection may not be exact:
it may be like the reflection of a face in a slowly
moving river, that is, somewhat refracted and

distorted. But it is a reflection nonetheless.”®
And one might add that if social conditions and
trends shape the law, then surely the law also
shapes society. By “the law” Friedman refers
to “collective action: action through, and by
a government.” The term encompasses the le-
gal system, which in the United States actu-
ally means at least fifty-one such systems, each
with officials who make, interpret, and enforce
legal rules and lawyers “who advise people on
how to follow the rules or cope with the rules
or get around the rules, or how to use them to
their best advantage.”

The book offers an ambitious survey of
American law from colonial times to the
present. That is no easy task for what is no more
than a 183-page essay. Almost a century ago,
a U.S. attorney general remarked that practi-
cally every Supreme Court decision “becomes
apage of history.”'” With respect to Friedman’s
compact volume, nearly every page contains at
least one pithy observation on the relationship
between American law and culture. Readers
are forewarned: his pace is fast, and his style is
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both grand and sweeping. To skip a paragraph,
or to wander off mentally for a moment, risks
missing a decade or two. This volume thus dif-
fers in two significant respects from the same
author’s A History of American Law, origi-
nally published three decades ago.!! First, the
older book was, in word count, at least six times
longer than the new one. Second, it was largely
a study of eighteenth- and nineteenth-century
legal developments, with the twentieth-century
rating only an epilogue.

Several themes emerge from Friedman’s
whirlwind tour. Although American law de-
rives from English law (the latter being all
that the ecarliest settlers knew), law on this
side of the Atlantic underwent important
modifications because of different conditions.
Embarrassingly, one American addition to the
English legal tradition was the law of slavery.
Hardly embarrassing was the egalitarian thrust
Americans injected into other parts of the law.
Primogeniture, under which land passed to the
eldest son, was largely replaced by partible in-
heritance, under which land was typically di-
vided equally among children.'? Without that
change, the family farm that was a dominant
feature of American society in the eighteenth
and nineteenth centuries would have been im-
possible. Moreover, public policy tended to
favor “dynamic property, not static property.
English law had had the habit of protecting
vested rights. ... American law took a sharp
turn away from this position. The laws strongly
favored doers, not holders; the active farm-
ers, merchants, builders of roads and canals,
not men who simply owned or held on to
property.”!3

The Charles River Bridge case,'* which
Friedman calls “a notable instance,”'” epit-
omized this modification. The facts of this
Contracts Clause'® decision by the early Taney
Court deserve a brief restatement. In 1785, the
Charles River Bridge Company agreed to con-
struct a link between Boston and Charlestown,
Massachusetts, in exchange for a state char-
ter that granted to the company the right to
collect tolls for forty years. Six years after
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the first pedestrians, wagons, and carriages
crossed the bridge in 1786, the Massachusetts
legislature extended the charter for an addi-
tional thirty years. The bridge business proved
profitable: by 1814 stock in the company was
selling for six times its original price. By 1828,
however, public pressure for a second bridge
moved the legislature to charter the War-
ren Bridge Company. This new bridge would
touch the Charlestown bank of the river less
than ninety yards from the first bridge. Mak-
ing Charles River Bridge stock even shakier,
tolls on the Warren Bridge would cease after
six years.

Not surprisingly, investors in the first
bridge made loud their protestations against
a second bridge. In their view, the state was
obliged to protect, not virtually to destroy, their
capital. Although their charter (which under
Dartmouth College v. Woodward'? was con-
stitutionally equivalent to a contract between
the state and the investors) contained no ex-
plicit grant of a bridge monopoly, the Charles
River Bridge investors argued that it should be
construed broadly; otherwise, no investment
in public improvements would be safe. De-
fenders of the Warren Bridge insisted on a
narrow reading of their rival’s charter. Thus,
on one side was existing privilege; on the
other was the drive for progress, or “creative
destruction.”’® The opinion of the Court by
Chief Justice Taney, which sided with the War-
ren Bridge Company, seized on a way both to
protect vested rights and to encourage new in-
vestment and growth. The social and economic
needs of a growing nation would come first.
Charter rights would be protected, but strictly
construed. Uncertainties in charters would be
resolved against the risk-takers and in favor of
the larger public good.

A second theme of Law in America is
the “law explosion” and the shift in legal en-
ergy from the “periphery” (the states) to the
“center” (the national government).!® Both be-
gan in the late nineteenth century and were
propelled by technology, urbanization (and
later suburbanization), and the emergence of
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a national economy and a real-time commu-
nications system. “A national economy meant
national problems.”?’ Both the proliferation of
laws and the increasingly important role of the
national government in public policy are il-
lustrated by the Supreme Court’s transition-
era decision in Munn v. Illinois,?" the most
important due-process decision of the nine-
teenth century. Indeed, Felix Frankfurter once
counted it “among the dozen most important
decisions in our constitutional law.”?? The ef-
fects of Munn still reverberate in the twenty-
first century.

Technology allowed American farmers,
especially those in midwestern states, to be-
come the most productive in the world. They
benefited from a revolution in agricultural ma-
chinery and an expanded-—even continental—
railroad network. Farmers now had speedy and
efficient access to far-flung markets and sup-
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pliers that had largely been out of reach for
most producers in the prewar years. Inflows
of wheat by rail into Chicago by 1868, for
example, were counted in the tens of mil-
lions of tons, allowing the city to become
the grain capital of the world. Thanks to the
telegraph, commodity fluctuations in Chicago
nearly instantly affected prices in New York,
and, after the laying of the Atlantic cable,
in England. With expanded opportunity, how-
ever, came increased dependency. Farmers
were no longer self-sufficient or reliant on
local markets only. Maintaining agricultural
prosperity now hinged on continued access to
distant markets at a reasonable cost.
Squeezed by declines in grain prices in
the late 1860s and very early 1870s, farmers
faced hikes in freight rates and encountered
what they thought was erratic and unrespon-
sive service from the same railroads on which
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A theme in Friedman'’s book is the redirection of law away from the states toward the national government.
This change was helped by an expansion in technology, which allowed, for example, farmers to become the
most productive in the world. Thanks to the telegraph, commodity fluctuations in Chicago nearly instantly
affected prices in New York and, after the laying of the Atlantic cable, in England.
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their livelihood now depended. Higher charges
for transporting and storing grain, in turn, se-
riously and negatively affected an industry in
which a difference of a few cents in commodi-
ties prices could spell the difference between
farm affluence and ruin. Working through the
National Grange of the Patrons of Husbandry
(the Grangers), farmers succeeded in obtain-
ing a provision in Illinois’s new constitution of
1870 authorizing the needed relief. The state
legislature in 1871 then enacted a set of rate
regulations for the railroads and warehouses
and established a commission to enforce them.

Chief Justice Waite’s opinion in Munn up-
holding the legislation in its entirety—against
a challenge under the recently enacted Four-
teenth Amendment—was highly significant
in at least two ways: it vindicated legislative
power to make laws; and, while minimizing
the judicial oversight role, it was nonetheless a
reminder that state regulation had to conform
to the federal Constitution, as determined by
an institution of the national government. And
by the end of the Waite era, it was apparent that
a majority of the Supreme Court was ready to
subject such regulations to more stringent con-
stitutional scrutiny.

A third theme of Law in America is
the rights culture that began to grow to epi-
demic proportions about a half-century ago.
For Friedman, this was an outgrowth of the in-
dividualism that has characterized American
society practically from the outset.?> Again
one finds the inception of this phenomenon
in the late nineteenth century, as the Supreme
Court and the rest of the federal judiciary un-
derwent its transition from classical to modern.
Not only did white male Americans increas-
ingly look to the judiciary—which, more often
than not, came to mean the federal judiciary—
to vindicate their rights, but other parts of the
population (women and African Americans in
particular) that had never enjoyed the same
panoply of rights resorted to both the judicial
and legislative processes to expand the notion
of equality—hence, the notion of what Fried-
man calls “plural equality.”?* “Group rights

JOURNAL OF SUPREME COURT HISTORY

turn out to be, in the end, primarily individual
rights.” Why? “Chiefly to allow its members
to exercise the full range of individual choice,
to achieve their own ‘personal best.””?

A subset of individualism and the rights
culture is religious liberty, a concern as
old as the oldest English settlements in
North America and the subject of Religious
Freedom?$ by constitutional historian Melvin
Urofsky of Virginia Commonwealth Univer-
sity. This comprehensive study, which opens
in the colonial period, is as current as the end
of the Supreme Court’s October 2000 Term,
including the Establishment Clause decisions
in Mitchell v. Helms and Santa Fe Indepen-
dent School District v. Doe.?’ As of this writ-
ing, the only important religious liberty de-
cision by the Court that came down too late
to be included is the school-voucher case of
Zelman v. Simmons-Harris.?® Four chapters of
narrative and analysis are followed by a refer-
ence chapter entitled “Key People, Cases, and
Events” that contains eighty-four entries writ-
ten by James F. Van Orden. The sixth chap-
ter is a 170-page collection of excerpts from
thirty documents, addresses, statutes, and judi-
cial decisions, ranging from the Virginia Rules
on Conduct and Religion of 1619 to Agostini
v. Felton,” the landmark sectarian school-aid
case from 1997. The book concludes with a
chronology, a table of cases, and a fourteen-
page annotated bibliography covering both pri-
mary and secondary sources from the Inter-
net and the printed page. Religious Freedom
should prove to be a valuable resource for
novices and scholars alike.

The reader confronts the contemporary
relevance of the topic on the first page of the
Preface: “[T]he history of religious freedom
in the United States has a greater meaning
to Americans in the wake” of the horrendous
events of September 11, 2001. “The type of
open, free society enjoyed in the United States,
in which religion is a matter of private con-
science, offends those who believe that their
religion calls for conformity to a specific set
of divinely inspired rules, which dictate not
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In his book Religious Freedom, Melvin Urofsky engagingly reveals the legal problems faced by the Church
of Jesus Christ of Latter-Day Saints in the late nineteenth century, particularly in regard to the practice
of polygamy. This portrait of a Mormon and his six wives was taken in 1885, three years after Congress

disfranchised polygamists and their wives.

only the mode and content of religious wor-
ship, but how people live their everyday lives
as well. ... [This] model proposed by funda-
mentalists of any religion. . . is not only offen-
sive but worrisome as well.”3?

Yet the American tradition of religious
toleration and an avoidance of an official
church—at least at the national level—were
an outgrowth more of necessity than of high-
minded principle. The ban in Article VI of
the Constitution of a religious test for public
office meant that, in its leadership, the fed-
eral government could not be sectarian. In the
First Amendment, the twin provisions of non-
establishment and free exercise have had com-
plementary objectives—preserving liberty and
order. The Free Exercise Clause preserves a
sphere of religious practice free of interfer-
ence by the government. Most Americans in
the late 1700s probably did not crave tolera-
tion for beliefs other than their own. Given the
presence of so many faiths, however, they had
no choice. The violent alternative—as tragi-

cally demonstrated in some places in the world
even today—was unacceptable. Even though a
few states still maintained some kind of offi-
cially supported or designated church when the
Bill of Rights was ratified in 1791, the Estab-
lishment Clause declared that the nation could
not have one. Nonestablishment was thus part
of the price of union. Then as now, the First
Amendment sets the government off limits as
a prize in a nation of competing faiths. The
Establishment Clause thus protects free exer-
cise by disabling all groups so that none can
employ public resources to threaten the others.

Yet widespread agreement on the impor-
tance of religious liberty has not guaranteed
similar agreement on what the Constitution’s
three religion clauses allow and forbid. That
much is apparent from the continued presence
of religious-freedom cases on the Supreme
Court’s docket in nearly every Term. Neither
has consensus on the importance of religious
liberty meant that the United States has been
free of religious persecution, as Urofsky’s
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gripping account of the legal problems faced
by the Church of Jesus Christ of Latter-Day
Saints (the Mormons) in the late nineteenth
century illustrates.

A national campaign against the Mormons
began fifteen years after Brigham Young led
his band of believers in 1847 to the Utah
Territory, where they established a theocratic
community called Deseret. Once in Utah,
Mormons were geographically well removed
from most of the rest of the country, but
distance did little to lessen the widespread
and intense opposition to their distinctive and
well-publicized practice of polygamy, which
many Americans considered as morally offen-
sive as slavery. Accordingly, in 1862 Congress
made polygamy a crime in any U.S. terri-
tory, punishable by a fine and imprisonment
up to five years; it revoked the territorially
granted charter of the Mormon Church; and
it annulled all acts passed by the Utah ter-
ritorial legislature that it deemed protective
of polygamy. In 1874, another congressional
act transferred local jurisdiction in civil and
criminal cases to district courts staffed by fed-
eral appointees, and limited other courts, con-
trolled by Mormons, to cases involving es-
tates, guardianships, or divorce. Congress also
gave the U.S. Supreme Court jurisdiction over
capital cases and bigamy convictions appealed
from the Utah Territory’s Supreme Court. Still
more federal legislation in 1882 (Congress
was indeed becoming intensely serious in its
efforts to eradicate polygamy) disfranchised
polygamists and their wives (the territorial leg-
islature had conferred the right to vote on
women in 1870). It also made it easier to ob-
tain convictions for polygamy by criminaliz-
ing “unlawful cohabitation,” thus eliminating
any prosecutorial need to show proof of mar-
riage. Prosecutors had only to demonstrate that
aman lived with two or more women who were
neither his mother nor his sisters, not that they
were formally married. Finally, a statute passed
in 1887, among other things, directed the at-
torney general to seize all real property valued
above $50,000 that belonged to the Mormon
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church.?! Cumulatively, the statutes all had the
same objective: to dissolve the church, or at
least to force it to abandon polygamy.

The Supreme Court’s direct involvement
in this anti-Mormon crusade began after
George Reynolds, who was Brigham Young’s
personal secretary, was convicted of polygamy
in 1875, sentenced to five years at hard labor,
and fined $5,000. When his appeal reached
the High Court, his principal argument was
that the trial judge had erred by not instructing
the jury that his sincerely held religious belief
in polygamy was grounds for acquittal. Thus,
Reynolds was not asking the Court to invali-
date Congress’s criminalization of polygamy,
but asking the Court to carve out a religiously
based exemption, grounded in the Free Ex-
ercise Clause, to an otherwise valid law of
general application. Taking that step “would
be introducing a new element into criminal
law,” Waite observed for the Court in rejecting
Reynolds’s contention. “Laws are made for the
government of actions,” explained the Chief
Justice in this first construction of the Free
Exercise Clause, “and while they cannot inter-
fere with mere religious belief and opinions,
they may with practices.”? In short, when the
dictates of the government collided with the
dictates of religion, law trumped faith.

The Waite Court upheld other anti-
Mormon/antipolygamy policies as well. These
were not litigated in a First Amendment con-
text, yet the outcome in each directly affected
the degree of free exercise of religion al-
lowed communicants of that church. Murphy
v. Ramsey,’® for example, upheld the dis-
franchisement of polygamists and their wives.
Congress had plenary authority over how ter-
ritories would be governed, explained Justice
Stanley Matthews. “[NJo legislation can be
supposed more wholesome and necessary in
the founding of a free, self-governing com-
monwealth,” he added, “than that which seeks
to establish it on the basis of the idea of the
family, as consisting in and springing from the
union for life of one man and one woman in the
holy estate of matrimony; the sure foundation
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of all that is stable and noble in our civiliza-
tion, the best guaranty of that reverent morality
which is the source of all beneficent progress in
social and political improvement. And to this
end, no means are more directly and immedi-
ately suitable than those provided by this act,
which endeavors to withdraw all political in-
fluence from those who are practically hostile
to its attainment.”

Just months later, Cannon v. United
States™ allowed trial courts to draw inferences
about the 1882 statute’s prohibition of “co-
habitation.” The defendant had married three
women, but “lived” only with one. Another oc-
cupied separate quarters in Cannon’s house,
and the third lived in a separate house. Angus
Cannon claimed that the law criminalized only
multiple sexual relationships, but that he was
living sexually only with one woman, having
explained to the others that he had to abide by
the law. Speaking for the Court, Justice Samuel
Blatchford, over dissents by Miller and Field,
gave the statute a broad sweep against Can-
non’s defense. “Compacts for sexual noninter-
course, easily made and as easily broken, when
the prior marriage relations continue to exist,
with the occupation of the same house and ta-
ble and the keeping up of the same family unity,
is not a lawful substitute for the monogamous
family which alone the statute tolerates.”3® For
a Bench with Victorian sensibilities, such lan-
guage was as explicit as one finds in the U.S.
Reports during this period.*’

The statutorily decreed confiscation of
church property was upheld two years af-
ter Waite’s death in Late Corporation of the
Church of Jesus Christ of Latter-Day Saints
v. United States®® With Justices Field and
Lamar dissenting, Justice David J. Brewer—
in language similar to contemporary court
opinions dealing with seizure of property
connected with racketeering and organized
crime—decreed that the confiscation was law-
ful because the stance of the church in fur-
therance of polygamy was unlawful. Only af-
ter the church officially recanted doctrinally on
polygamy in 1890 was Congress inclined to re-
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ciprocate, as it did in restoring church property
by 1896.

It would be another half century before
the Court seriously engaged the First Amend-
ment’s other guarantee of religious liberty:
the Establishment Clause. That occurred when
Fred M. Vinson was Chief Justice.>® Since his
death almost exactly fifty years ago, this thir-
teenth Chief Justice has oddly fallen nearly out
of sight. Few recall his lengthy career in all
three branches of the national government and
his record of remarkable accomplishments. In-
stead, little lingers besides a reputation as a
mediocre figure on the Supreme Court’s ros-
ter. Indeed, it is worse than that: the most com-
monly cited scholarly ranking of all ninety-
six Justices through 1967 counts him among
the eight “failures.”*® This state of affairs may
be about to change, however. Publication of
Chief Justice Fred M. Vinson of Kentucky*!
by James E. St. Clair and Linda C. Gugin—
Jjournalism and political science professors, re-
spectively, at Indiana University Southeast—
should certainly rescue Vinson’s public ser-
vice from oblivion. It may even lead others
to revisit and reappraise his Chief Justiceship.
The authors’ carefully researched and engag-
ing account of Vinson’s life should be neces-
sary reading for anyone interested in either the
New Deal and wartime years or the Supreme
Court between Harlan Fiske Stone and Earl
Warren. Their book is noteworthy for another
reason as well: for the first time, a modern
biography is available for every Chief Justice
from Marshall through Warren.

This “folksy, bushy-browed man”*? from
Louisa, Kentucky, was a veteran of local Ken-
tucky politics and a prominent member of the
U.S. House of Representatives, where, as a
member of the Ways and Means Committee,
he helped to fashion the Social Security Act
of 1935. Named to the U.S. Court of Appeals
by Franklin D. Roosevelt in 1938, he left the
bench in 1943 at his President’s request to be
the country’s economic czar as Director of the
Office of Economic Stabilization, a position
he held until 1945 when FDR, in his last major
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With the publication of
James E. St. Clair's and
Linda C. Gugin’s biogra-
phy of Fred M. Vinson
(right), there is finally a
modern biography of ev-
ery Chief Justice from
Marshall through Warren.

appointment, named Vinson Director of the
Office of War Mobilization and Reconversion.
Picked by President Harry Truman to be Secre-
tary of the Treasury in July 1945, Vinson was
also Truman’s choice for Chief Justice upon
the death of Stone in 1946.

By 1952, Truman was trying to convince
Vinson to run for President. The nomination
might, in fact, have been within his reach.*}
His life to that point would have provided the
perfect raw material for any political publicist.
“He was the stuff of American legends,” write
St. Clair and Gugin. True, Vinson had not been
born in a log cabin, but he had been born in the
residence attached to the jail where his father
was the elected jailkeeper.** Reared in a small
mountain town in a family of meager means,
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Vinson “became a scholar and star athlete [in
baseball and basketball] at [Centre College]
through raw intelligence, hard work, and deter-
mination; married his hometown sweetheart;
won election after election with the support
of Republicans as well as Democrats; sat at
the right hand of Presidents to help them in
times of war and peace; and took on the job as
Chief Justice to restore respect for a fractured
Supreme Court.”#

But Vinson resisted and remained on the
Bench. “There is none of the virus of that
type in my blood,” he explained. “My sole
desire and ambition is to assist in maintain-
ing and securing the respect of the country for
the Court and its product.”*® On January 23,
1953, he administered the oath of office to
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Dwight D. Eisenhower as the 34" President.*’
On September 8, the Chief Justice succumbed
to a heart attack at the age of 63.

His refusal to heed Truman’s pleadings
might have been the only time he ever said
“no” to a President. “Available Vinson,”*® as
some called him, had given up a lifetime judi-
cial appointment in 1943 to answer FDR’s call.
In 1948, Truman wanted him to make a trip to
Moscow to meet with Soviet Premier Joseph
Stalin with the objective of reducing tensions
between the two countries. Vinson agreed to
g0, saying he would leave immediately, but told
Truman that he would have to resign the Chief
Justiceship.*® This he would surely have done
had Secretary of State George Marshall not
nixed the plan as a bad idea that might dam-
age the Western alliance. Vinson was indeed
an intensely loyal person.

Yet the same strengths that made Vinson
so appealing to Roosevelt and Truman may
have undercut his stature among his fellow
Justices at the Court and among scholars who
have followed the work of the Court at that
time. Vinson was a pragmatist, not an ideo-
logue, on a Bench marked by sharp ideological
and jurisprudential (and personal) divisions.
Vinson’s style was to focus “on the problem at
hand with no fixed ideological or philosoph-
ical position but rather with a belief that so-
lutions would present themselves after a thor-
ough study of the matter and after open, honest,
and harmonious debate. He was fond of saying,
“Things go better when you don’t get hot and
bothered.’”>® That leadership style apparently
worked better in the executive branch than in
the judiciary.

Neither, with one important exception,
was Vinson among those Justices regarded
as being at the cutting edge of constitutional
law in the realm of civil liberties that was
taking shape. Moreover, without the flair for
writing possessed by a Hugo Black or a
Robert Jackson, he seemed to fall short in-
tellectually. A tendency to assign opinions
in some very important cases to others also
did nothing to enhance his reputation among
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Court-watchers. Even Vinson’s deserved rep-
utation as a peacemaker and problem-solver
was no match for the personal conflicts that
persisted among some of his colleagues and
for a growing tendency toward nonunanimous
decisions.>' Aside from the bad feelings be-
tween Black and Jackson, which were public
knowledge,> there were the behavioral eccen-
tricities of Felix Frankfurter, who took affront
when Vinson did not vote the way the former
thought he should. According to one Vinson
law clerk, “[TThere was a period when Frank-
furter would not sign a Vinson opinion no mat-
ter what it said....Frankfurter, even though
he agreed with every word, would write a sep-
arate concurrence, a practice that greatly ir-
ritated Vinson,”>> who placed a premium on
solidarity.

Nonetheless, Vinson’s Chief Justiceship
may well deserve higher marks than it has
received, particularly because of his record
on civil rights. He was personally opposed
to racial segregation, at a time when segre-
gation was legally imbedded in many states
and informally entrenched in others, and an-
guished over how it could most wisely be
eradicated. He authored the Court’s opinion
in Shelley v. Kraemer,>* which ended judi-
cial enforcement of any racially restrictive
covenants in deeds. His opinion in McLaurin
v. Oklahoma State Regents>® declared un-
constitutional the bizarre policy of a state
university that kept a black graduate student
physically separated from his peers in the
classroom. Most important, perhaps, was his
opinion in Sweatt v. Painter,”® decreeing an
end to application of the separate-but-equal
doctrine in the context of legal education in
Texas. Vinson’s opinion took into account pro-
fessional and psychological inequalities that
were unavoidably the result of racially sepa-
rate law schools, thus anticipating the thrust
of Chief Justice Warren’s opinion in Brown
v. Board of Education,”” which was decided
only months after Vinson’s death. One suspects
that Browrn would not have come down en-
tirely as it did had the Vinson Court not already
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engaged in some significant trail-blazing on its
own.

Recent decisions by the Court under an-
other Chief Justice have generated renewed po-
litical and scholarly interest in the Eleventh
Amendment. State Sovereign Immunity,>® by
Melvyn R. Durchslag of the law school at Case
Western Reserve University, is a compact and
useful study for anyone interested in explor-
ing this corner of American constitutional law.
It also complements nicely two older book-
length treatments of the subject.>® Durchslag’s
volume is one of the first titles to appear in
Reference Guides to the United States Con-
stitution, a series under the general editorship
of Jack Stark that promises a walloping thirty-
seven titles. Well-researched, provocative, and
largely accessible even to the layperson, this
entry sets a high bar for those to follow.®

The text of the Eleventh Amendment
could hardly be more straightforward: “The
Judicial power of the United States shall not
be construed to extend to any suit in law or
equity, commenced or prosecuted against one
of the United States by Citizens of another
State, or by Citizens or Subjects of any Foreign
States.” Students of the Constitution know that,
in taking aim at Chisholm v. Georgia,®' which
understandably so unnerved financially belea-
guered state governments, this was the first of
four amendments intended wholly or partly
to reverse a decision by the U.S. Supreme
Court.®? Yet, anyone even vaguely familiar
with Eleventh Amendment jurisprudence will
agree with two points made by William P.
Marshall in the Foreword. “The only thing cer-
tain about the Eleventh Amendment . . . is that
its meaning and application remain entirely un-
resolved.” Moreover, the amendment “has be-
come shorthand for the debate over the mean-
ings of federalism and state sovereignty.”®*
That is an understatement: the amendment
has become a battleground in the federalism
wars. Its construction today directly shapes
congressional authority to set national policy
that encompasses state governments. Should
the amendment be read mainly as a limita-
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tion of the diversity jurisdiction of the federal
courts, or as the constitutional embodiment of
sovereign immunity for the states?

Some background may demonstrate why
the amendment is important in understand-
ing questions of individual rights in the con-
text of federalism today. In 1890, Hans v
Louisiana® went beyond the actual language
of the amendment by barring a suit in fed-
eral court by a citizen of Louisiana against
the state of Louisiana after the latter failed to
pay interest on its bonds. The Court concluded
that the principle of sovereign immunity—that
a state cannot be sued without its consent—
was an implied limitation on the jurisdiction
of the federal courts outlined in Article III. As
a result, the federal courts were off-limits to
suits against states by citizens and noncitizens
alike. Other cases, however, greatly diminished
this immunity. Indeed, on the same day Hans
was decided, Lincoln County v. Luning® held
that a state’s sovereign immunity did not ex-
tend to its municipal subdivisions.®® Then Ex
parte Young®” held that state officials, as dis-
tinguished from the state itself, were subject
to suits brought in federal court. Fitzpatrick v.
Bitzer®® allowed Congress to abrogate a state’s
Eleventh Amendment immunity in a suit for
damages because of Congress’s authority un-
der Section 5 of the Fourteenth Amendment
(ratified 70 years after the Eleventh Amend-
ment) “to enforce, by appropriate legislation,
the provisions of the” amendment. Similarly,
Pennsylvania v. Union Gas Co.% allowed suits
against states for monetary damages on the
basis of Congress’s powers under Article I.
Relying on the political process to safeguard
federalism,’® the Court reasoned that a clear
statement in a statute of an intention to abro-
gate state immunity was an adequate check on
congressional overreaching.

This theory was rejected seven years later
in Seminole Tribe v. Florida.”" The Court over-
ruled Union Gas and denied that Congress
could negate a state’s immunity from suit in
federal court under its Article I powers, with
or without a clear intention to do so. The trend
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toward augmenting political safeguards with
judicial checks continued in Alden v. Maine.”
The Fair Labor Standards Act allowed ag-
grieved state workers to sue their employer in
state court for violating the law’s overtime pro-
visions. Because Maine had not consented to
suit, the Court reasoned that Congress could
not compel the state courts to accept the suit.
“[TThe sovereign immunity of the States nei-
ther derives from nor is limited by the terms
of the Eleventh Amendment,” declared Justice
Anthony Kennedy. Rather, the immunity “is a
fundamental aspect of the sovereignty which
the States enjoyed before the ratification of
the Constitution, and which they retain to-
day...except as altered by the plan of the
Convention or certain constitutional Amend-
ments.” Because the Eleventh Amendment
confirmed but did not establish state immunity,
“[1]t follows that the scope of the States’ immu-
nity from suit is demarcated not by the text of
the Amendment alone but by fundamental pos-
tulates implicit in the constitutional design.””?
Just as Seminole Tribe closed the federal courts
to suits against states when Congress acted
on its Article I powers, Alden blocked them
from the courts of unconsenting states. One
Term later, the same five Justices comprising
the majority in Seminole Tribe and Alden re-
stricted Congress’s authority under the Four-
teenth Amendment to abrogate state immu-
nity. Kimel v. Florida Board of Regents™ held
that Congress could not force states to sub-
mit to suits for monetary damages in federal
courts brought by employees under the Age
Discrimination in Employment Act (ADEA).
In reasoning similar to that followed in Cizy
of Boerne v. Flores,” the Court found that the
ADEA was not “appropriate legislation” under
Section 5 of the amendment because its pro-
tections against age discrimination went far be-
yond what the Court had held the amendment
required.”® The effect of these and other recent
cases has been profound, because they have
“place[d] the interests of individuals, constitu-
tionally declared by federal law, largely at the
mercy of state charity.” To do so, the author
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believes, “is a direct threat to the supremacy
of federal law, a constitutional value at least
as explicit as the constitutional value of state
autonomy.”””

Ironically, the first amendment to the Con-
stitution after ratification of the Bill of Rights
arose from a dispute over federalism, one of
two genuine American contributions to polit-
ical science. Uncertainty over the precise na-
ture of the relationship between national and
state governments has had far-reaching con-
sequences for the nation since the beginning,.
“When we come near the line,” James Wilson
had insisted at the Philadelphia Convention
in 1787, “it cannot be found. ... A discretion
must be left on one side or the other. ... Will
it not be most safely lodged on the side of
the National Government?”’® With respect to
the federal judiciary, the Eleventh Amend-
ment unequivocally answered Wilson’s query
in the negative. Hence the second dimension
to the irony of this presumably straightforward
amendment: 200 years “after its ratification,
[it] continues to be a work in progress and
is likely to continue to be so for quite some
time.””°

The Eleventh Amendment is one of the
many subjects treated in the new edition of
A Companion to the United States Con-
stitution and Its Amendments’ by politi-
cal scientist John Vile of Middle Tennessee
State University. The operative word in the ti-
tle is companion. The book is a concise desk-
top compendium that first charts the events
that culminated in the Constitution and then
explicates the origin and contemporary appli-
cation of every article, section, and clause in
the document. The narrative and analysis draw
on areas of scholarly consensus and integrate
key Supreme Court cases as well. Those de-
cisions, however, have been frugally chosen.
The author’s objective was “to present mate-
rials in such a way that the reader’s view of
the constitutional forest remains unobscured
by attention to too many judicial trees.”! So
structured, the volume is both similar to and
different from the venerable The Constitution
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and What It Means Today,? the first edition
of which originally appeared in 1920, or even
Understanding the Constitution,* first pub-
lished in 1949. Vile’s Companion covers much
the same ground, but it is intentionally more fo-
cused and considerably less detailed than either
of the others. Moreover, it contains additional
reference features, such as glossary-style sum-
maries of some fifty leading decisions, follow-
ing the twelve substantive chapters. Aside from
the timely presentation, the advantage is that
essential facts and information are thus more
quickly accessible.

As is true for other books surveyed
here, Vile’s handbook prominently displays the
heavy imprint of the Supreme Court, both clas-
sical and modern, on the nation’s fundamental
law.
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