Introduction: “All the Facts
That Surround”

Melvin I. Urofsky

This issue of the Journal of Supreme
Court History follows a pattern that will be
quite familiar to our readers: namely, one of
eclecticism. As the study of legal and constitu-
tional history continues to mature as a field, it
expands its view of what may legitimately be
included within its scope. This does not mean
that the great cases will be ignored (as Edward
Purcell’s article on the Erie case shows), but
rather that we now look at other things than
just the bottom line of a holding (again, as the
Purcell article so brilliantly does).

This pattern is not unique to legal and
constitutional history, but is part of a larger
development in the broader field of history.
At one time, all that mattered was politics—
the great decisions made by the great men.
Then we discovered that history also included
how common folk lived, how the arts and
culture of a nation affected its history, how
women and minorities played a far greater
role than that with which they had previously
been credited, and historical work began to
look like what it should be—a complex tapes-
try of a nation’s story, with different threads

representing different groups and strata, all
tied together in a beautiful pattern. Politics is
still there, and it is still important, but we now
understand it far better for our knowledge of
these other strands.

Similarly, great cases, while still impor-
tant, are now seen as one part of a broader pic-
ture. We do not ignore the cases, but we recog-
nize that a narrow focus on the legal holding
robs us of the broader vision that courts play in
our national life. Louis D. Brandeis used to say
that in order to understand an issue properly,
one had to know “all the facts that surround.”
If one wanted a subtitle for this issue, it might
well be “all the facts that surround.”

When one teaches the First Amendment
Press Clause, the normal pattern is to talk about
the John Peter Zenger case early in the eigh-
teenth century, then the Alien and Sedition
Acts at the end of the century, and then to skip
130 years to Near v. Minnesota (1931), when
the Supreme Court incorporated the Press
Clause and applied it to the states through the
Fourteenth Amendment. Last year, in one of
the Society’s lecture series, David Rabban
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spoke about the history of the Speech Clause
before Schenck and Abrams (see his “Free
Speech: The Lost Years,” 25 Journal of Su-
preme Court History 145 [2000]). In this issue,
Ralph Frasca provides a similar look at the
early and unknown history of public nuisance
prosecution in the mid-nineteenth century, in a
case that gives us a better understanding of just
how important Near would be.

Similarly, Kurt Hohenstein, who is the
winner of this year’s Hughes-Gossett Student
Essay Award, takes a Supreme Court decision
and gives us the facts that surround, in an ex-
amination of congressional efforts to regulate
both narcotics and the medical profession dur-
ing the Progressive Era.

Edward Purcell won the Society’s trien-
nial Erwin Griswold Award for his brilliant
book Brandeis and the Progressive Consti-
tution (which will be featured in a review
essay in our next issue). The lecture he gave at
the Court in May 2001 showed how, in the
hands of a talented historian, knowledge of all
the facts that surround can lead us to under-
standing cases that we thought we knew well

in ways that we did not even imagine. My
guess is that every law school professor who
teaches Federal Courts and Jurisdiction will
now have to revise their lectures on Erie.

A few years ago, my good friend James
Patterson of Brown University asked me to
read his manuscript on the aftermath of the fa-
mous Warren Court landmark decision, Brown
v. Board of Education (1954). After I read it, I
determined that when the book came out, there
would be an essay review of it in the Journal.
This is a very important book; it forces us to
look not just at the actual holding in the case,
but at its results nearly fifty years afterwards. It
is a somber and sobering story. Eventually, [
hope, historians will take a look at other impor-
tant cases, such as Miranda v. Arizona (1966)
or Roe v. Wade (1973), to see just how the deci-
sion played out in the everyday life of the na-
tion, to look at all the facts that surround.

Last but certainly not least, Grier Ste-
phenson continues to report on the wide range
of books relating to the history of the Supreme
Court.

It is a rich feast that awaits you. Enjoy!



The Helderberg Advocate:
A Public-Nuisance Prosecution a
Century before Near v. Minnesota

RALPH FRASCA

For Helderberg had groaned and shook for years,
E’en from the time that Holland hither sent

Her yonkers, boors and lordly patroon-peers,

To hoard up beaver-skins and wheat and rent.!

William Gallup seethed with the same righteous indignation in May 1842 that John Morri-
son, Jay Near, and Howard Guilford did almost a century later. Furious that a Schoharie
County, New York grand jury had declared his newspaper, The Helderberg Advocate, to be a
“public nuisance” for his support of tenant farmers during a rent rebellion, Gallup exploded
with angry sarcasm in his next issue:

Oh! horrible!! Shall a public newspa- was used to silence their reformist newspapers.
per, printed and published in this en- In the 1920s, Minnesota judicial proceedings
lightened country—this boasted land declared Morrison’s The Duluth Rip-Saw and
of liberty and equal rights—where Near and Guilford’s The Saturday Press to be
the liberty of speech and the liberty public nuisances and threatened them with sus-
of the PRESS are held sacred—be pension unless they stopped offending govern-
permitted to “SPEAK APPROV- ment leaders and prominent citizens. Morrison
INGLY” of the rising of the Irish ten- died of a blood clot in the brain before he had
ants against their cruel and tyrannical the chance to fight the public-nuisance pro-
lords, who have for centuries ground nouncement, but Near—financed and assisted
them in the dust? It must not be!2 by Chicago Tribune publisher Robert Mc-

Cormick—took his case to the Supreme Court
Similar sentiments welled up in Morrison,  of the United States.? There, in a landmark de-
Near, and Guilford when the same measure cision, the Supreme Court overturned the pub-
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In 1842 a grand ]ury in Schohane County, New York, declared The Helderberg Advocate to be a “publu: nui-
sance” because of its support for tenant farmers during a rent rebellion. The little-known case was an early

instance of prior restraint on press freedom.

lic-nuisance law as an unconstitutional prior
restraint on press freedom. It was the first time
in U.S. history that the Supreme Court decided
a free-press case involving prior restraint.

The “suppression as a public nuisance of

a newspaper or periodical is unusual, if not
unique, and raises questions of grave impor-
tance transcending the local interests involved
in the particular action,” Chief Justice Charles
Evans Hughes wrote in the Opinion of the
Court.5 Expressing the majority’s amazement
at a public-nuisance presentation being used
to restrain press freedom, Hughes noted, “The
fact that for approximately one hundred and
fifty years there has been almost an entire ab-
sence of attempts to impose previous re-
straints upon publications relating to the mal-
feasance of public officers is significant of the
deep-seated conviction that such restraints
would violate constitutional right.”® That the
Supreme Court’s majority in Near v. Minne-
sota chose to emphasize the virtual singularity
of a public-nuisance statute being used as a
prior restraint on the press indicates the im-
portance of considering the Helderberg Advo-
cate case. It may be instructive to examine
this little-known early episode of a prior re-
straint on press freedom as a means of placing
Near v. Minnesota in clearer historical con-
text, and of better understanding the status of
prior restraints in the nineteenth century.

The Anti-Rent War

The Helderberg Advocate was published from
1841 to 1843 in Schoharie and in nearby
Berne, New York during the “Anti-Rent War.”
This war was begun by tenants who rented land

under the “patroon” system, a semifeudal land
monopoly. The patroon system was created in
the seventeenth century to promote Dutch col-
onization in North America. The Dutch gov-
ernment granted large tracts of land in remote
regions of colonial New York to anyone will-
ing to settle and develop them. These grantees,
called patroons, had to establish a settlement of
fifty adults on each tract before they could re-
ceive title to the land. The settlers paid rent to
the patroons, most of whom were absentee
landlords who remained in Holland. When the
English expelled the Dutch from New York in
1675, the monarchy retained the patroon sys-
tem and issued new royal indentures. Most
leases were perpetual. Tenants who held leases
were not allowed to buy the land they worked,
and they had difficulty getting out of a lease
once it was signed. If the land was turned over
to another tenant farmer, even an heir, one-
fourth of the transaction costs went to the
patroon. Furthermore, the provisions of most
land leases under the patroonship required the
tenants to provide agricultural products and
labor to the patroon.”

For example, Arent Van Der Carr entered
into a typical perpetual-tenant lease with
patroon Stephen Van Rensselaer III in 1797.
In order to farm 148 acres in the mountain vil-
lage of Berne, New York, Van Der Carr signed
an indenture to pay a “yearly rent of sixteen
bushels of good, clean, merchantable Winter
Wheat™ and to “perform one days service with
carriage & horses” for Van Rensselaer. The
lease required Van Der Carr “TO HAVE AND
TO HOLD, the said farm . . . for ever.”$ Most
contracts also required the tenant to pay all
taxes and clear the property for agricultural
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use, while the patroon reserved the right to all
wood, mineral, and water rights. Thus, while
the rent was not excessive, the patroon re-
tained the advantages of landownership while
foisting most of the obligations—such as taxes
and property maintenance—off on the tenants.

By the nineteenth century, the patroon-
ships in upstate New York were concentrated
in the hands of a few powerful landlords, none
of whom was more powerful than Stephen
Van Rensselaer I1I. He was well-liked by his
tenants, mostly because he was lenient about
collecting rents.? However, following his
death in 1839, his enormous Rensselaerwyck
tract was divided between two of his sons: Ste-
phen Van Rensselaer IV inherited the “west
manor,” or land west of the Hudson River, and
William Van Rensselaer inherited the “east
manor,” in an area that covered four counties,
with Albany at the center, and was home to
more than 60,000 tenant farmers. The heirs
proved to be strict landlords, who immediately
launched resolute campaigns to collect the de-
linquent rents their father had ignored.!? In an
1841 broadside appeal to tenants, Stephen Van
Rensselaer IV asserted his legal right to collect
the overdue rent. As a pro-tenant writer con-
ceded, “No man can reasonably require him to
sacrifice the interests of himself and his family
in order that he might benefit others who are
bound to take care of themselves.”!!

Although lawful, these rent collections
stimulated latent dissatisfaction among ten-
ants, who posited four main objections:

¢ They contended the feudalistic patroon
system clashed with the concepts of re-
publicanism, democracy, and self-deter-
mination that flourished in the Jacksonian
era.

* They resented feeling compelled to sup-
port their landlord’s political views, for
fear of oppression.

* The perpetual nature of the leases re-
sulted in the tenancy obligations being
passed from father to son. This meant that
rents had been paid on most tracts of land
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The rent war was started by tenants who rented land
under the “patroon” system, a semi-feudal land
monopoly that had been created in the seventeenth
century to promote Dutch colonization in North Amer-
ica. Under this system, tenants paid property taxes to
maintain the property, but were not allowed to buy the
land they worked and had trouble getting out of their
leases. Powerful patroon Stephen Van Rensselaer 11|
(1764-1839) was well-liked because he was lax at
collecting rent, but his sons were much harsher.

for generations, and many tenants, par-
ticularly in the area west and southwest
of Albany, felt they had already paid
enough to be entitled to own the land.

* Some renters even claimed they had a
right to own the land because the Ameri-
can Revolution had effectively dissolved
all patents issued by the British Crown.

Most of the tenants shared these objec-
tions. Soon, the discontentment among the
Rensselaerwyck tenants spread to neighboring
patroonships, notably that of General Jacob
Livingston, which included much of Scho-
harie and Delaware counties. As a result, ten-
ants began to organize in 1839, calling for
modification or even cessation of the patroon
system, and the opportunity to purchase out-
right the land to which they were bound by in-
denture.!2 “We demand the enactment of such
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laws as will enable the tenants to purchase the
land of the Patroons at a fair consideration,
and if it be necessary, we call for an amend-
ment to the State Constitution that will forever
put an end to the Patroon system,” the Blen-
heim Hill Anti-Rent Society asserted in its
platform. Its members contended that “these
leases ought to be shorn of their hateful traits
of ancient feudalism, by the shears of legisla-
tive authority, and the tenants confirmed in the
holding and enjoyment of the farms.”!3 Others
drew analogies between the anti-rent cause
and the American Revolution, both as a form
of legitimizing their activities and as a process
of renewing their connection with their grand-
parents’ struggle for independence and equal-
ity.!4 The Rensselaer County Libertymen’s
Association issued a “Declaration of Inde-
pendence” from patroons, claiming that “No-
bility and Lordships cannot constitutionally
exist in the United States of America; and that
Patroonry, i.e. Aristocracy, is repugnant to
Democratic Republican principles.”t5

While most renters were united in their
belief that the patroon system was flawed,
they disagreed about how to resolve the mat-
ter. Some preferred the peaceful but time-con-
suming method of seeking redress in the judi-
ciary or state government. “We say to our
brethren in bonds, be not discouraged,” the
pseudonymous writer “Many Tenants” ad-
vised. If persuasion of judges or legislators
succeeds, “ere long it shall be your privilege
to behold the last relic of feudal times fall to
rise no more.”!6

Others favored more aggressive tactics.
Beginning in 1841, patroon agents collecting
overdue rents and sheriffs serving eviction no-
tices met armed resistance in the Helderberg
region. The tenants blew tin dinner horns as a
signal to alert each other, and began dressing
as “Indians,” in calico tunics and pantaloons,
with war paint or calico masks covering their
faces. They refused to allow eviction papers to
be served, disrupted most attempted foreclo-
sure sales of farm property, and tarred and
feathered patroon or government agents who
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traveled up their mountains. Some of these
conflicts became violent and resulted in the
deaths of tenants, patroon agents, and law-
enforcement personnel.l7 “There is great ex-
citement in these parts,” one observer wrote,
noting “the indians are collecting to the
amount of several thousands, they seemed de-
termined to resist the laws. These are strange
times.”18 Their resistance was met by shows of
force by the sheriffs and their deputies, and
occasionally the most troublesome mountain
communities looked like military encamp-
ments. “If you were in our village now, you
would think that we were indeed preparing for
war—the drums beating every day, 100 men
who have enlisted under the sheriff are march-
ing the streets ready for duty when called
which is every-day,” an observer wrote from
Schoharie to a relative in New York City.!9

The patroons and the administrators who
worked for them were amazed by this sudden
uprising, after almost two centuries of relative
calm among the tenants. “The purpose avowed
by them is downright repudiation of all Com-
pacts relating to Land held under leases of
every description, and open resistance to the
Laws, wherever they can combine in sufficient
numbers to prevent by force the execution of
legal process,” patroon agent Charles Hath-
away complained. “For this object they are
instructed in a sort of tactic, and furnished
with Specimens of Indian disguises to be worn
when occasion shall require.””20

The Helderberg Advocate

Despite the disagreement over how best to op-
pose the patroon system, tenants agreed early
in their rebellion that they needed to establish
a newspaper to represent their grievances in a
public forum and unite disaffected renters
throughout the region. A committee of tenants
enticed William H. Gallup, editor of the politi-
cally partisan weekly The Schoharie Republi-
can, to commence an anti-rent newspaper. He
began publishing The Helderberg Advocate
(named for the nearby Helderberg Mountains)
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every other Wednesday, starting on Septem-
ber 1, 1841. “Printed for the Committee,” The
Helderberg Advocate’s nameplate bore the
slogan, “We ask for nothing but what is clearly
RIGHT, and are DETERMINED to submit to
nothing WRONG.”2! Purporting to be “the
only medium through which the views and the
grievances of the tenants can be conveyed to
the public,” this four-page newspaper was in-
tended to bring to the attention of state govern-
ment in Albany the plight of the renters and the
necessity of abolishing the antiquated system
of land tenancy.?2 The newspaper also re-
ported the efforts of the tenants to resist rent
payments and evictions, compared their situa-
tion to those of colonial patriots, and chroni-
cled their confrontations with patroons, law
enforcement, and state militia.23

The twenty-eight-year-old Gallup was an
active participant in community organiza-
tions. He was secretary of the Young Men’s
Literary Association and the County Agricul-
tural Society, and chairman of the executive
committee of the Temperance Society. De-
spite these seemingly tranquil activities, he
could also be a strident agitator. The year be-
fore, he had edited a successful campaign
newspaper on behalf of William Henry Harri-
son called The Huge Paw, and he proceeded
to turn The Helderberg Advocate into a viru-
lent anti-rent organ.24 In an early issue, he
chided Stephen Van Rensselaer IV for amass-
ing a personal fortune and then offering no
leniency to poverty-stricken tenants, and he
branded sheriffs and their deputies sent to col-
lect the overdue rent “so obnoxious a speci-
men of Natural History” that most people find
their inclusion in the human species repulk
sive.25 “Mr. Gallup was a careful, conscien-
tious writer, modest to assume and direct, but
when aroused, bold and forcible,” a contem-
porary recalled.?6

The bold and forcible tone of his newspa-
per attracted the attention of Irish radical and
land-reform advocate Thomas Ainge Devyr.
Born into poverty in Donegal, Ireland, Devyr
spent his entire adult life crusading against
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land barons. In 1836, he wrote a pamphlet ad-
vocating the abolition of land monopoly in
Ireland. Equal distribution of land, he said,
“would civilize and refine the people, destroy
intemperance and crime, root out misery from
the land, [and] add to our strength and impor-
tance as a nation, by keeping at home the
flower of our population, who now go to per-
ish in the American wilds.”27 Forty-six years
later, Devyr remembered that “when I saw
any evil standing out from among the com-
mon order of things, I traced that evil to mo-
nopoly of the soil by a few, and exclusion
from it of the many.”28

After immigrating to the United States to
escape prosecution for attempted overthrow of
the British government in 1840, Devyr be-
came editor of a small weekly in Williamsburg
(now Brooklyn), New York. While there, he
saw an early issue of The Helderberg Advo-
cate and offered to contribute essays in the
form of letters directly addressed to the most
powerful patroon in the region, Stephen Van
Rensselaer IV.29 In one, Devyr reproached the
patroon for being “content to forego the dig-
nity of man’s nature . . . by preying upon the
produce of others’ toil.”30 In another, he
scolded Van Rensselaer, “You find around
you wealth for which you never labored—you
eat the bread of indolence and non-production,
and if the wine of the midnight revelry be com-
mingled with human tears, it makes no differ-
ence: it is swallowed down all the same.”3!

The tenant farmers warmly embraced
Devyr as a man who saw a moral imperative in
their struggle. He was fond of quoting from the
Book of Leviticus: “For the land is mine, saith
the Lord, for ye are strangers and sojourners
with me.”32 They invited him to speak at the
Independence Day celebration in the antirent
stronghold of Rensselaerville, where they
formed a pact: “they help me to free the Public
Lands, to actual settlers only, I to aid them in
their local war—write—attend their conven-
tions,” Devyr recalled.33

Devyr correctly perceived that one of the
renters’ foremost objections was the patroons’
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control over the transfer of land among ten-
ants. “There is a clause in the leases which
provides that when a farm is sold you shall re-
ceive one fourth part of the price paid for it.
This is itself a pretty cool piece of impudence;
but the cool impudence does not stop here, it
goes farther,” Devyr addressed Van Rens-
selaer in The Helderberg Advocate. “When a
farm is sold, a first offer of it must be made to
your lordship, and if it pleases you to take it at
one fourth less than the stipulated price you
can do so.” This provision, Devyr wrote,
duped simple farmers “to expend their toil and
capital in subduing the Wilderness; nominally
for their own benefit, in reality for yours.”34

Escalation of Civil Disobedience

Many of the region’s editors thought Gallup
and Devyr were pushing too hard against the
established social order. Three months after
The Helderberg Advocate commenced publi-
cation, one editor stated his belief that Gallup
“has another touch of mania.”35 Another, a
former newspaper co-worker of Devyr’s, vili-
fied Devyr as “the instrument of evil and the
agent of mischief” whose “vanity, his assump-
tion of infallible judgment upon all things, his
dictatorial conduct, his acts of petty tyranny,
his ungovernable temper and unregulated
tongue, are wholly unbearable.””36

Despite this censure from their peers, the
journalistic tandem of Gallup and Devyr fo-
mented revolution among the antirenters by
giving public voice to their private complaints.
The tenants’ refusal to pay rent and opposition
to legal authority, coupled with their pressure
on neighbors hesitant to disobey the law,
began to escalate in April 1842. After one ten-
ant had informed neighbors he intended to pay
his rent to patroon Livingston, a band of “Indi-
ans,” led by tenant farmers Jacob H. Martin
and Palmer Bouton, conducted a night raid on
his house. They kidnapped the law-abiding
tenant, brought him to a tavern and forced him
to sit in a chair in the center of the room for
five hours until he consented to jump up three

JOURNAL OF SUPREME COURT HISTORY

times and shout, “Down with the rent!”” Arrest
warrants were subsequently issued for Martin,
Bouton, and four others; sheriff’s deputies
pursuing them were harassed by “Indians.”37

This rebellious episode required a re-
sponse, New York Governor William H. Sew-
ard decided. He issued a proclamation, dated
April 26 and published in most newspapers
throughout the region, warning the antirenters
he would tolerate no more disobedience. “It
has been represented to me that civil authori-
ties in Schoharie county have been unlaw-
fully and forcibly resisted in the execution of
legal process by tumultuous bodies of dis-
guised and armed men,” he stated. “I do there-
fore give notice that all the powers of the laws
will be exercised to prevent the recurrence of
such unlawful transactions, and to bring to
condign punishment those who have of-
fended, or shall hereafter offend in that man-
ner.” He also offered a reward of $700 for any
information leading to the arrest and convic-
tion of the suspects.3®8 Martin and Bouton
were arrested, tried, and convicted in Scho-
harie Circuit Court days later. They were
fined $250 and $150, respectively, and both
were imprisoned for thirty days.3?

Rather than breaking the will of the ten-
ants, as Seward intended, the convictions cata-
lyzed riots and stiffened resistance. As the tri-
als of other antirenters took place in Schoharie
in the second week of May, their calico-clad
brethren intercepted and threatened witnesses
traveling to the court to testify against the pro-
testers. The tactic worked. “The Sheriff by
order of the Court, summoned a posse of men
and proceeded to the town of Broome to se-
cure the attendance of several witnesses, but
without success—they were not to be found,”
The Schoharie Patriot reported.40

The Helderberg Advocate offered a sar-
castic response to the witness tampering. “We
have been informed this morning that the In-
dians in Broome are engaged in stopping the
people who are on their way to attend the Cir-
cuit Court, which sits in Schoharie this week,”
an item titled “SCHOHARIE INDIANS” in
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the May 11 issue noted. “We fear they have
not seen the Governor’s proclamation, or per-
haps they are not sufficiently acquainted with
the English language to read it.”4! When
patroon Jacob Livingston read those words
and others like them in the May 11 issue, he
decided to strike back at the antirenters’ in-
cendiary newspaper.

The Grand Jury Presentation

Two related stories received prominent place-
ment on May 11, 1842 in the nineteenth issue
of The Helderberg Advocate. The first, titled
“Anti Rent meeting,” announced a planned
gathering of tenants to discuss the convictions
of Martin and Bouton. “The trial and convic-
tion and the treatment received by two young
men now confined in jail and the duty of the
tenants towards these individuals will be taken
into consideration,” the article noted. Also,
“some measures to insure a fair and impartial
trial to those who may hereafter be brought be-
fore our Courts of Justice will be proposed and
discussed at this meeting.” To this notice was
appended this suggestive statement: “It is high
time that more energetic measures should be
adopted to ensure to the tenants that respect
which is justly due to them as citizens of a free
Government.”42

The second, titled “Proclamation,” of-
fered a sardonic response to Governor Sew-
ard’s $700 bounty on the antirenters. “The In-
dians it is true have been rather troublesome in
Schoharie County but it is a question in the
minds of the tenants whether it would not be
equally proper to issue a proclamation pro-
claiming all these great Landlords a nuisance
in Society and banishing them from this land of
liberty and equal rights,” the article chided.*?
Gallup subsequently added that a more useful
offer would be “a reward to any one who would
invent some method to relieve the tenants from
their present degraded condition.”#4

Livingston became concerned that the in-
flammatory nature of these articles would in-
cite his manor’s tenants, who had heretofore
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been less organized and more obedient than
those in the neighboring Van Rensselaer
manor. He instructed his lawyer and rent-
collection agent, John O’Brien, to file a com-
plaint with Judge John P. Cushman, the same
judge who had sentenced Martin and Bouton
days earlier.#5> Cushman scheduled the hear-
ing immediately, and on May 13, the four-
teen-member grand jury empaneled for the
May term of the Schoharie County Court of
Oyer and Terminer heard O’Brien’s oral argu-
ment.46

At least four members of the grand jury
may have been biased against Gallup. Dr.
Samuel B. Wells was the chairman of the
Schoharie County Whig Party—the political
opponents of the Democrats, in whose service
Gallup published The Schoharie Republican.
George Bouck was a relative of the Schoharie
County undersheriff. Ira Rose operated a tav-
ern in Gilboa that the sheriff used as a head-
quarters when hunting antirenters in the south-
ern reaches of the county. And, at the time of
the action against The Helderberg Advocate,
jury foreman Charles Watson was a judge on
the county Common Pleas Court.47

O’Brien marked the offending articles in
a copy of the newspaper and distributed them
to the grand jury, calling them “dishonorable,
seditious and insurrectionary sentiments.”
The jury agreed the articles were “highly im-
proper and reprehensible,” and issued a “Pre-
sentation” against The Helderberg Advocate.
Also known as a “presentment,” this declara-
tion is a formal written accusation, initiated
by a grand jury, that an indictment should be
drawn by a prosecutor, immediately or in the
future, for the commission of a crime. The
fourteen jurors judged that “the tendency of
said newspaper publications is in a high de-
gree Seditious and calculated to unsettle the
right of property in the Country generally.”
To reinforce the claim of seditiousness, the
Grand Jury asserted that the newspaper’s in-
tention was “to cast unmerited disrespect and
contempt upon the Government of this State,
upon the laws thereof and upon the officers &
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proceedings of our Courts of Justice within
the State.”48

The grand jury levied other charges
against The Helderberg Advocate, proclaim-
ing it to be “highly immoral and insurrection-
ary in its tendency, injurious to the rights and
characters of the tenants themselves and a libel
upon the good sense, morals and patriotism of
the people.” Most remarkably, though, the
Grand Jury concluded, “we do hereby present
the said newspaper as a public nuisance.”*

Gallup was infuriated, particularly by the
grand jury’s judgment that his newspaper was
a public nuisance because it “speaks approv-
ingly of the spontanious [sic] rising of the Irish
tenantry against Landlords and of ‘Revolu-
tions.’”’50 This court action was one more in a
series of misfortunes for Gallup. His twenty-
seven-year-old wife had died of “bilious
cholic” less than eighteen months earlier, leav-
ing him with a three-year-old daughter.5!
Making matters worse, Peter Mix, the pro-
landlord editor of the rival Schoharie Patriot,
had lately been conducting a journalistic as-
sault on Gallup’s character, questioning his
sanity and accusing him of violating the Third
Commandment by setting type and playing
cards on Sunday.52

In the next issue of The Helderberg Advo-
cate, the beleaguered Gallup responded sar-
castically to the grand jury’s verdict. He noted
that many other publications throughout the
state had criticized the state government and
its laws generally, and that newspapers in New
York and in other states had expressed support
for the antirenters in particular. “Surely the
next intelligent grand jury in Schoharie will
not fail to notice these ‘insurrectionary’ publi-
cations. . . and present the same as ‘public nui-
sances,’”” he wrote in the May 25 issue. “The
grand jury of Schoharie county has certainly
set a glorious example, and if it should be
followed up by juries in other counties, we
should soon hear of a great surplus quantity of
the article called ‘public nuisances,’ in every
county in the state.”3

Gallup surely recognized the novelty of a
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newspaper being labeled a “public nuisance,”
and probably even recognized the irony in that
pronouncement, just two days after he had
used the same concept to describe the land-
lords. However, he had no way to know how
unusual this charge would prove to be in legal
and journalism history.

The Public-Nuisance Presentation in
Near v. Minnesota

After the Helderberg Advocate case, it was a
long time before a grand jury’s “public nui-
sance” charge was used as a prior restraint on
the press. More than eighty years later, moral
reformer John L. Morrison used his weekly
newspaper, The Duluth Rip-Saw, as a weapon.
He printed sensational stories about politi-
cians and candidates whom he disliked, sport-
ing such headlines as “Pretty Chickies Pleased
Georgie” and “Lommen Buys Booze For Au-
rora Voters.” A Hibbing, Minnesota munici-
pal court found Morrison guilty of criminal
libel in December 1924.54

Soon thereafter, several of the state legis-
lators whom Morrison had targeted drafted
and secured passage of the Public Nuisance
Law, declaring that the publisher of “an ob-
scene, lewd and lascivious newspaper, maga-
zine, or other periodical” or “a malicious,
scandalous, and defamatory newspaper” is
“guilty of nuisance, and all persons guilty of
such nuisance may be enjoined.” Although it
applied to all Minnesota publishers, the 1925
law was chiefly intended to punish Morrison
or intimidate him into obedience.55

The recalcitrant Morrison refused to re-
lent. He took aim at gubernatorial candidate
George Emerson Leach and Duluth Commis-
sioner of Public Utilities W. Harlow Tischer,
publishing “Minnesotians [sic] Do Not Want
Loose-Love Governor” and “Tischer and His
Gang Fail to Establish Graft Plan.” Morrison
was arrested and his newspaper temporarily
restrained, but before he could be tried and
The Duluth Rip-Saw permanently suppressed
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under the new state law, he died of a stroke in
a Superior, Wisconsin hospital in 1926.56
The Public Nuisance Law was used the
following year against The Saturday Press, a
newspaper edited and published by Jay Near
and Howard Guilford. In their November 19
issue, they wrote that “ninety per cent of the
crimes committed against society in this city
are committed by Jew gangsters” who are
“practically ruling Minneapolis,” and they
labeled County Attorney Floyd Olson a “Jew
lover” who is “now under our journalistic
guns.”7 Two days later, Olson filed a com-

More than eighty years after The Helderberg Ad-
vocate case, moral reformer John L. Morrison was
found guilty of criminal libel for printing sensational
stories in his publication, The Duluth Rip-Saw. Mor-
rison’s targets persuaded Minnesota legislators to
pass a Public Nuisance Law intended to silence him,
but he continued to publish his muckraking stories.
Morrison was arrested, but died of a stroke in 1926
before his case went to trial.
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plaint with a Hennepin County court, alleging
that The Saturday Press had run afoul of the
state’s Public Nuisance Law. Successive
courts agreed, and The Saturday Press was
permanently enjoined. Near (alone, after Guil-
ford relinquished his interest in the newspa-
per), made an unsuccessful appeal to the Min-
nesota Supreme Court, which decided that a
newspaper may be suppressed as a public nui-
sance when libel laws do not adequately pro-
tect the public from its defamations.>®

Near exhausted his final appeal, to the Su-
preme Court of the United States. There, in a
5-4 ruling, the Court invalidated the Minne-
sota public-nuisance statute as a prior restraint
and “an infringement of the liberty of the press
guaranteed by the Fourteenth Amendment.”>?

Parallels Between The Helderberg
Advocate and Near v. Minnesota

The link between the suppression of The Sat-
urday Press and the grand-jury presentment of
The Helderberg Advocate—a public-nuisance
decree to censor the newspapers—was a
device that allowed government to restrict
speech and press freedom in a less direct man-
ner. Other tactics, such as restraining orders,
injunctions, and conspiracy laws, have also
been used to suppress threats—ostensibly to
public peace, but covertly to punish critics.
However, the Supreme Court’s decision in
Near v. Minnesota “was an attempt to move
away, and move the country away, from the
use of informal local controls to limit freedom
of expression,” legal historian Paul L. Murphy
wrote. “Just as the majority condemned the
ongoing use of the police power to restrict
civil liberties, so it condemned a situation
which made it possible for local officials,
often acting at the behest of private local
power, to selectively use their discretion in the
law enforcement process to curtail expression
that was distasteful or threatening to the local
power establishment.”0 To Near, the private
local power was wielded by gangsters who
had corrupted city politicians and police. To



224 JOURNAL OF SUPREME COURT HISTORY

A year after Morrison’s death, the Public Nuisance
Law was used against The Saturday Press, a news-
paper published and edited by Jay Near (right) and
Howard Guilford, for writing that “Jew gangsters”
were “practically ruling Minneapolis.” Minnesota
courts permanently enjoined the newspaper, but
when Near (alone, after Guilford relinquished his 3
interest in the paper) appealed to the Supreme g
Court, the Justices ruled 5-4 to invalidate the public . :
nuisance statute.
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Gallup, that power was wielded by patroons,
and the legislative and judicial authorities who
reinforced the status quo of land monopolies.

During their legal ordeals, neither Near
nor Gallup received much encouragement
from newspapers in their state. The Minneap-
olis Tribune identified Near’s newspaper as
one of Minnesota’s “scandalmongering black-
mailing sheets which thrive and prosper under
the guarantee of a free press.” After the Su-
preme Court verdict was announced, invali-
dating the public-nuisance law, The Minneap-
olis Journal lamented, “Minnesota must now
grope for some other remedy for an evil which
she thought had been effectively scotched.”6!

Gallup experienced a similar lack of
media support. Most newspapers in New York
were generally pro-landlord, denouncing the
antirenters as “banditti”’62 and “infuriated
ruffians” who preyed on “order-loving citi-
zens.”63 One editor claimed that this editorial
slant existed because newspapers published in
Albany and Troy “were all more or less, in the
pay, or under the control of the landlords and
their agents, and of course, inclined to their
interests.”64 Gallup’s editorial contributor,
Devyr, wrote that most newspapers published
falsehoods against the antirent faction, and
seemed to be “straining to tone up public opin-
ion to a tension at once discordant and danger-
ous—stoutly insisting that ‘law’ must be en-
forced, (no talk of altering it,) whether good or
bad, and at whatever cost, cheap or dear.”65 In
response to the grand jury’s presentment of
The Helderberg Advocate, several newspapers
published cautious and neutral blurbs$ or
avoided the subject entirely. The Schoharie
Patriot secured a copy of the Presentation the
same day it was filed with the court, and trium-
phantly published every word of it.57

The most significant link between The
Helderberg Advocate and The Saturday Press
is that they may have been the only two news-
papers in United States history prior to the
landmark Near v. Minnesota decision that
were prosecuted as “public nuisances” for crit-
icizing public officials and government poli-
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cies.8 Writing the opinion of the Court in
Near v. Minnesota, Chief Justice Charles
Evans Hughes referred to the Near case as
“unusual, if not unique,” and suggested that
throughout the nation’s history there was “al-
most an entire absence of attempts to impose
previous restrictions upon publications.” His
use of the word “almost” is curious, because
he identified no precedent cases in which a
public-nuisance statute was used to restrain
the press from commenting on public officials
and issues. Most likely, it was a qualification
he chose to employ in the event some prior ep-
isode, like the one involving The Helderberg
Advocate, had escaped his attention.%9

Although it is doubtful Hughes was famil-
iar with “The Presentation of The Helderberg
Advocate,” he seemed keenly aware of the es-
sential problem of using a public-nuisance
statute against newspapers. “The statute not
only operates to suppress the offending news-
paper or periodical, but to put the publisher
under an effective censorship,” he wrote.
“Thus, where a newspaper or periodical has
been suppressed because of the circulation of
charges against public officers of official mis-
conduct, it would seem to be clear that the re-
newal of the publication of such charges would
constitute a contempt, and that the judgment
would lay a permanent restraint upon the pub-
lisher, to escape from which he must satisfy the
court as to the character of the new publica-
tion.”70

The Effect on The Helderberg Advocate

One important distinction between The Satur-
day Press and The Helderberg Advocate is
that the former was enjoined until after the Su-
preme Court decision, while the latter contin-
ued to publish.7! However, it is impossible to
be certain about the circumstances of The
Helderberg Advocate’s continued publication.
Only two copies—one dated December 8§,
1841 and the other dated May 25, 1842—of
the paper are known to exist in any historical
repository or private collection in the United
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Writing for the Court, Chief
Justice Charles Evans Hughes
referred to the Near case as
“unusual, if not unique” and
suggested that there was “almost
an entire absence of attempts
to impose previous restrictions
upon publications.” He failed to
cite The Helderberg Advocate
case or any other previous epi-
sode involving a public-nuisance
statute.

States.”2 Furthermore, all mentions of the case
against The Helderberg Advocate were ob-
viously deliberately omitted from the court
records.”? Despite these obstacles, enough evi-
dence exists in other sources to draw infer-
ences about the effect the grand jury’s public-
nuisance presentment had on The Helderberg
Advocate.

Chief Justice Hughes’ explanation of the
“effective censorship” a public-nuisance pro-
nouncement would have is the most plausible
explanation for what happened to the antirent
newspaper. The presentment, which was es-
sentially an accusation and instruction that an

indictment be drawn, was intended to censor

Gallup and his writers, notably the vitupera-
tive Devyr. Gallup did not immediately suc-
cumb, printing his sarcastic rejoinders and an-
other Devyr “letter” to Van Rensselaer in the
May 25 issue. Devyr took the opportunity to
tell the patroon that his plan to turn Helder-

JOURNAL OF SUPREME COURT HISTORY

berg denizens into “obedient serfs” was
doomed to fail. “You forgot entirely that men
might neither submit to your insults and extor-
tions, nor quit the homesteads won from the
wilderness by their own toil,” he wrote. “You
quite forgot, my lord, that men finding they
had been grossly deceived by accomplished
lawyers, might fall back on the Natural Right”
of rebellion.”

However, after Gallup received threats of
jail and loss of advertising, the editorial tone
of the newspaper changed. Gallup stopped
publishing Devyr’s letters, prompting the re-
former to address the tenant farmers via a
handbill he printed himself. “I have been shut
out from the privilege of communicating with
you for a period of many months, and I take
this means of informing you that I have,
within that time, made repeated attempts to
obtain a hearing through the columns of the
Advocate, but without effect,” he wrote early
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in 1843.75 Devyr explained that Gallup was
being intimidated with legal and financial
threats. “Your paper is, in fact and reality,
under the censorship of your enemies. On one
side Mr. Gallup is threatened with fine and
imprisonment if he publishes anything which
may give offense to ‘ears polite.” And on the
other hand Mr. Gallup has been, I understand,
threatened with loss of legal patronage. I do
not pretend to judge what portion of this influ-
ence was directed against my humble produc-
tions. It is enough for me to know that they
were first altered to suit the taste of the cen-
sors; and afterward shut out altogether.”76
Librarian Donald Cameron, who had seen
a since-vanished complete set of The Helder-
berg Advocate, reported a similar observation.
Shortly after the public-nuisance presentment,
The Helderberg Advocate “becomes less vio-
lent in its views and comes to be more of an or-
dinary newspaper,” he wrote.”” However, that
did not appease Gallup’s critics. Cameron
noted that Gallup was compelled to cease pub-
lication in 1843 after being threatened with a
loss of political financing and advertising for
his other newspaper, The Schoharie Republi-
can. On the eve of an election year, in which
his party’s frontrunner Martin Van Buren ex-
pected tough competition from Whig candi-
date Henry Clay (both of whom were ulti-
mately defeated by James K. Polk), Gallup
could look forward to substantial political-pa-
tronage revenue for his party newspaper. Evi-
dently, he chose not to jeopardize that subsidy.
Of The Helderberg Advocate’s final issue,
dated August 16, 1843, Cameron noted that
“there is not a word about rents, nor about in-
justice, nor any mention of the patroon.”78

Epilogue

Despite the intentions of the pro-landlord legal
establishment, the cessation of The Helder-
berg Advocate did not mean that the antirent
cause went long without a newspaper outlet
for its views. The Helderberg Advocate was
succeeded by The Guardian of the Soil, spon-
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sored by a union of antirenters from Albany,
Delaware, Otsego, Rensselaer and Schoharie
counties. While promising to be an “independ-
ent” newspaper, its purpose was to “lay before
the public much useful information, correct all
erroneous impressions as to our motives, and
strengthen and encourage each other and de-
fend and vindicate our principles against the
assaults of our opponents.”7® This newspaper
received little support and folded the fol-
lowing year.80 Undaunted, antirent leaders
Charles F. Bouton and Ira Harris founded The
Albany Freeholder in 1845. They named
Devyr the first editor, but dismissed him sev-
eral months later. “Too vain and presumptu-
ous to act a subordinate part, he is too rash and
indiscreet to be a leader,” Bouton wrote.8t
Devyr then founded a competing newspaper,
The Anti-Renter. ““1 started The Anti-Renter
and sank in it my last resources,” Devyr re-
called wistfully. It ceased publication after a
year.82 The Albany Freeholder succeeded
where others had failed, though, boosting its
circulation from 270 to more than 2,700 in its
first year, and remaining in publication until
1852. “The Helderberg Advocate and Guard-
ian of the Soil had failed for want of patron-
age,” Bouton wrote. “We have succeeded be-
yond our expectation.”83

Gallup continued to publish The Scho-
harie Republican until 1854. He revisited the
Schoharie County court during his final year
as editor, this time as plaintiff, to sue an ad-
vertiser who did not pay his bill. Gallup won,
and collected $14.89 in damages.3* He moved
to Noyesville (now River Forest), Illinois in
1856, and died in 1862 at the age of 49. His
passing was mourned by his old adversary,
Schoharie Patriot publisher Peter Mix.85

The antirent war became bloodier by
1845, attracting national attention as the ex-
emplar of the need for land reform. This
became one of Horace Greeley’s favorite
causes, and he joined the Helderberg antirent
movement as part of his crusade. “An earnest
consideration of the causes and progress of
the ‘Anti-Rent’ difficulties has led us to re-
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gard with favor the . . . idea of stopping the
sale and further monopoly of the Public
Lands,” he wrote.8 The tenants finally pre-
vailed in the courts and the voting booths, and
by 1860 the leasehold system was virtually
eliminated from upstate New York. Farmers
became the owners, not merely the renters, of
the land they tilled. This phenomenon of a
semifeudal system of land ownership, which
had existed for two centuries, finally yielded
to the Jeffersonian ideal of America as a na-
tion of small, independent farmers.

As for the press, “The Presentation of
The Helderberg Advocate” demonstrated that
it would take longer—until the 1931 case of
Near v. Minnesota—for the Jeffersonian ideal
of press freedom to be constitutionally pro-
tected.87
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Just What the Doctor Ordered:
The Harrison Anti-Narcotic Act,
the Supreme Court, and the

Federal Regulation of Medical
Practice, 1915-1919

KURT HOHENSTEIN

I want to commend those respectable doctors who prescribe narcotics to the addict
only after examination of the patient as a last resort. This act will allow us to practi-
cally wipe out the morphine addict’s habit in Atlanta before Christmas, and do so
without imposing needless suffering on the part of the unfortunate.!

Hooper Alexander, United States District Attorney,
Atlanta District, June 15, 1915

The Clinton Administration said Monday physicians in California and Arizona who
order illegal drugs such as marijuana for their patients would lose their prescription-
writing privileges . . . and face criminal charges. Attorney General Janet Reno said U.S.
attorneys will proceed on a case-by-case basis in deciding whether to prosecute. ... “We
are not going to focus on any one profession. It is not just doctors; it is everybody in-
volved.” Criteria for federal action would include the absence of a legitimate doctor-
patient relationship, a high volume of prescribing marijuana or other drugs, significant
profits from such prescribing patterns, and providing drugs to minors, Reno said.2

Houston Chronicle
December 30, 1996

I. Introduction tax on the sale and use of opium and opium de-

rivatives and required physicians and pharma-

In 1915, in the political and social throes of the  cists to register and report their prescriptions to
Progressive movement, Congress passed the the Department of the Treasury. What ensued
Harrison Anti-Narcotic Act,3 whichimposeda soon after passage of the act can fairly be de-
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scribed as the most comprehensive general
criminal enforcement of any law against medi-
cal professionals in U.S. history.

The law was structured as a regulatory
tax measure to avoid potential constitutional
conflict with state police power authority. The
main feature of the act was found at Section 2,
which required all physicians and druggists
prescribing opium or opium-derivative prod-
ucts to attest to and report the prescription to
the Treasury Department on federally man-
dated forms.# Prescribing opium for addicts
and other patients was a commonly accepted
practice. While the act did not prohibit the
practice, it required that such prescriptions be
issued “in the course of (the physician’s) pro-
fessional practice only.” The penalty for vio-
lation of the statute was a fine of up to $2000
and five years in prison.
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In the early 1900s, the regulation of medi-
cal practice was exclusively a state function.
The issuance of medical licenses and manage-
ment of disciplinary actions against doctors
and druggists was regulated by state boards of
examiners, if at all.® Similarly, the regulation
of the issuance of medical prescriptions, where
it occurred, was exclusively a state function.
Much of the impulse for such regulation came
from reformers who desired to clean up the
patent medicine business and vestiges of
medical quackery. The progressive goal of
professionalization naturally led to the regula-
tion of medical practice by state officials.

The enforcement of the Harrison Act fell
to the Department of the Treasury, which
immediately issued regulations, registration
forms, and reporting requirements for the act.
The Bureau of Narcotics was created within

In 1915, Congress passed the Harrison Anti-Narcotic Act, imposing a tax on the sale and use of opium and

opium derivatives and requiring physicians and pharmacists (such as this one in New York City) to register and
report their prescriptions to the Department of the Treasury. The law was structured as a regulatory tax mea-
sure to avoid potential constitutional conflict with state police power authority.
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The Harrison Act prompted the widespread arrest of doctors and druggists for unlawfully prescribing narcotics

or failing to report under the law’s provisions. In 1916, the Supreme Court dealt a blow to the act when it
ruled narrowly in Jin Fuey Moy that a doctor who had prescribed opium to an unregistered addict could not be
prosecuted because the narcotic was strictly for the addict’s personal use.

the Treasury Department and was given au-
thority to investigate and enforce violations of
the act. Soon after passage, field revenue
agents, in cooperation with the U.S. Attorney’s
Office, began arresting and prosecuting doc-
tors and druggists for unlawful prescribing or
failing to report under the law’s provisions.

The Harrison Act marked the origin of a
new policy that set out to control nonmedical
use of narcotics and that evolved into the pro-
hibition of nonmedical uses and the regulation
and control of medical uses.” This was the
first intrusion by national authorities into the
regulation of local medical practices that had
formerly been the exclusive province of state
officials. By the time Treasury had drafted the
enforcing regulations, the entire weight of the
burden of compliance with the act’s labyrin-
thine provisions fell squarely on the prover-
bial backs—and books—of the doctors.?

From the first days of the Harrison Act,
revenue agents began to arrest doctors and
druggists, and to warn others of potential ar-
rest. All across the country physicians, wary
of the law and uncertain of the rules for com-
pliance, requested clarification. In 1916, the
Supreme Court of the United States provided
it in United States v. Jin Fuey Moy® when it
ruled 7-2, in a decision written by Justice Oli-
ver Wendell Holmes, that Dr. Fuey Moy did
not violate the provisions of the act when he
had prescribed opium for addict Willie Mar-
tin, despite Martin’s failure to register under
the act. Justice Holmes, strictly interpreting
Section 8 of the act, found that since Martin
did not “produce, import, manufacture, com-
pound, deal in, dispense, sell, distribute or
give away” the opium, but merely possessed
and used it, there was no conspiracy between
Dr. Fuey Moy and Martin when the good doc-
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tor prescribed opium for his personal use.!0
Only “persons” so defined were subject to the
act.

This decision dealt a devastating blow to
the enforcement activities of the Bureau of
Narcotics, but it did not dissuade their further
efforts. A short three years later, a set of two
cases appeared to negate the Jin Fuey Moy
restriction. In United States v. Doremus!! and
Webb v. United States,'? the Supreme Court
fully sustained the Harrison Act and made the
provisions of the act apply to “dope fiends,”
whom the government argued had escaped its
clutches in Fuey Moy. Only doctors who pre-
scribed opium to their patients in the course of
medical treatment, said the Court, could avoid
the registration, enforcement provisions, and
potential criminal liability laid down in the
act. The 5—4 decision in Doremus sustained
the constitutionality of the statute by the bar-
est of margins, but Webb, decided the same
day by the same slim margin, left no doubt as
to the act’s vitality.

Dr. W. S. Webb was a doctor in Memphis,
Tennessee, one of the hotbeds of narcotic pros-
ecution, who had cooperated with a pharmacist
to regularly prescribe morphine to habitual
users. He issued prescriptions based on their
need, without “consideration of the applicant’s
individual case, and in such quantities and with
such direction as, in his judgment, would tend
to cure the habit or as might be necessary or
helpful in an attempt to break the habit, but
without such consideration and rather in such
quantities as the applicant desired for the sake
of continuing his accustomed use.”!3 The
Court sustained the lower court’s finding that
“to call such an order for the use of morphine a
physician’s prescription would be so plain a
perversion of meaning that no discussion of the
subject is required.”'4 This apparently dra-
matic shift from Fuey Moy to Doremus and
Webb sanctioned the increased involvement in
the regulation of individual medical practices
by the authority of the federal government.

Commentators have variously attempted
to ascribe political and social meanings to the
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apparent change in constitutional position.
David Musto, the most renowned expert on
narcotic law and enforcement, attributed the
change in judicial outlook to a change of social
attitudes between 1916 and 1919. World War I
and the imposition of the Eighteenth Amend-
ment, he argues, combined with the Red Scare
of 1919-1920 to change judicial opinion.
Musto claims that drug use came to be widely
viewed as an antisocial and degenerative ac-
tivity and that by 1918 drug addiction was not
simply immoral but had become a “threat to
the national war effort,”!5 and that the Justices
ultimately endorsed those reactionary social
attitudes. For Musto, the dynamics of cultural
change “explain the remarkable change of
opinion in the Supreme Court to the point that
the maintenance of addiction—the pandering
to the sensual desires of habitués—was con-
sidered so obviously an immoral notion that
the majority of the Court thought it not worthy
of discussion or justification.”!6 Musto placed
the genesis of this “remarkable change of
opinion” clearly on the doorstep of reactionary
and changing social attitudes.

Other historians have taken a different,
but equally externalist view. The second
stream of argument asserts that antivice cru-
saders, who supported the Treasury Depart-
ment’s unbending enforcement efforts against
doctors, shifted public opinion against the
“dope doctors”—those who prescribed large
quantities of opium without actually examin-
ing their patients. As prosecutions and publi-
city increased, public opinion rose against the
maintenance of addicts by the doctors, who be-
came, not healers, but purveyors of the drugs
that led to a myriad of social ills.!” The
demonization of the addict, often with stereo-
typical racial overtones, and the attendant im-
pact on maintenance doctors was responsible
for the 1919 reversal of Fuey Moy. This view
began to define and to critically examine the
role of the “dope doctors,” but in the main it
continued to find the impetus for the apparent
judicial reversal in factors exclusively external
to the judicial and administrative processes.
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World War | and the Red Scare of 1919-1920 transformed drug use into an anti-social and degenerative
activity that was considered, not simply immoral, but a “threat to national security.” This 1919 cartoon por-
trays it as more dangerous than alcohol abuse.
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A final corollary view, which confuses the
Fuey Moy, Doremus, and Webb discourse, ex-
amines the internal rationale of those judicial
opinions from a purely legalistic viewpoint.
The Harrison Act, after all, was a tax act, and
was part of a continuous line of tax acts by
which Congress sought to regulate activity that
it could not otherwise constitutionally regulate
through the police power given to the state leg-
islatures. The Court, argue these scholars, was a
conservative bastion that generally protected
the status quo against the assault of reformers. 18
In Fuey Moy, the Court interpreted the Harrison
Act strictly as a tax matter, and defined “per-
son” so as to prevent conviction. Strictly pre-
sented as tax cases, Doremus and Webb simply
permitted the Court in 1919 to assert the full
power, short of arbitrary and unreasonable ac-
tion, to impose a tax on narcotics. By limiting
the construct to a tax provision, the Supreme
Court was consistent in all three cases.

None of these views can be fully sus-
tained. A close examination of the record of
the cases, the briefs, and the Court files, as
well as an examination of the primary archival
evidence of the enforcement arm of the Trea-
sury Department, offers a distinct, fuller un-
derstanding which eschews the externalist ex-
planation. Yet it also gives credence to the
Court’s understanding of the relationship be-
tween the federal government’s taxing author-
ity and the states’ police power relating to the
regulation of medical practice. The cases in
1916 and 1919 can be read together to support
both the congressional intent of the Harrison
Act and the legitimate practice of doctors and
druggists.

This article will assert and document this
new and richer understanding as the clearest
explanation for the apparent change in Su-
preme Court opinion from Fuey Moy to
Doremus and Webb. This view maintains that
the Supreme Court decisions are fundamen-
tally consistent and were a response to a coop-
erative federal effort to regulate dangerous
narcotics. The excesses of enforcement were
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not the consequences of a radically expan-
sionist interpretation by the Supreme Court in
Doremus; instead, they were caused by fed-
eral law enforcement authorities’ success in
gradually shifting public opinion about the
nature of certain medical practices and the le-
gitimacy of federal regulation.

Il. Origins of the Harrison Act

While the story of the Harrison Act’s creation
is well known, certain specific issues have not
been fully examined.!® Two of these issues re-
late to the motivation of the supporters of the
act, which were not uniformly accepted. The
third issue relates to the treaty-making origins
of the act, which appears most notably as a
missed opportunity for the government law-
yers in Fuey Moy.

The debates in Congress in the fall of
1914 were replete with intentional dissem-
bling. The progressive supporters of the act—
such as Representative Francis Burton Harri-
son (D-NY), a Tammany Democrat, and Rep-
resentative James R. Mann (R-IL), who was
best known for his sponsorship of the White
Slave Act which bore his name20—wasted no
time in characterizing the act as a measure
that would limit and eventually eliminate the
use of opium. However, all parties to the de-
bate recognized the potential unconstitution-
ality of an act of Congress, under the Com-
merce Clause of the Constitution, which
prohibited the use or possession of any nar-
cotic then legal in most states.

An exchange taken from a colloquy be-
tween Representative Harrison and Represen-
tative Sisson (D-GA) during debate on the
portion of the three-part Harrison Act that
dealt with the prohibition on smoking opium
makes the issue clear.

Mr. Sisson: Is it the purpose of the
bill to raise revenue?

Mr. Harrison: The purpose of the bill
can hardly be said to raise revenue,
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Representative Francis Burton Harrison (D-NY) was a
Tammany Democrat who supported the act in order
to limit and eventually reduce the use of opium.
However, he and other politicians responsible for the
act did recognize its potential unconstitutionality
under the Commerce Clause of the Constitution
because it prohibited the use or possession of any
narcotic then legal in most states.

because it prohibits the importation
of something upon which we have
heretofore collected revenue.

Mr. Sisson: The gentleman bases the
right of Congress to make this legis-
lation upon the Interstate Commerce
Clause of the Constitution?

Mr. Harrison: I do.

Mr. Sisson: Does the gentleman be-
lieve that the regulation of interstate
commerce under the decisions of the
Supreme Court will permit a law to
absolutely prohibit commerce en-
tirely?2!

At this point, Harrison cited the constitutional
doctrine, expressed by Justice John Marshall
Harlan, that granted Congress wide latitude to
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regulate commerce between the states and
foreign countries, which could be construed to
prohibit such commerce in certain instances.
Representative Sisson, however, was not con-
tent to let the issue die. He focused the debate:

Mr. Sisson: The gentleman now gets
at the point of the case. Does the gen-
tleman believe that the Constitution
construed as a whole ever contem-
plated that Congress would exercise
either of those powers in the exercise
of a police power? The purpose of
this bill—and we are all in sympathy
with it—is to prevent the use of
opium in the United States, destruc-
tive as it is of human happiness and
human life; but the question now is
whether or not the purpose you de-
sire to reach is a purpose that would
be permitted under any clause of the
Constitution.??

Representative Sisson had framed the consti-
tutional dilemma perfectly. The progressive
reformers were faced with the problem of ex-
ercising federal power to remedy what they
perceived as a whole set of social evils, yet
without violating the constitutional limita-
tions on the federal authority. Since police
powers had not been given to the central gov-
ernment by the Framers, being reserved to the
states, any law that looked like the exercise of
that sort of authority was constitutionally sus-
pect.23 So the reformers who considered the
state governments unable to cope with the
scope and degree of these emerging social ills
created another method to achieve their goals.

Over a period of years, Congress had ef-
fectively created a national police power
through an expansive use of the taxing power.
Since Article I, Section 8 of the Constitution
is limited only by the requirement of unifor-
mity and by the prohibition against levying
duties on goods exported from any state, the
grant to Congress of the “Power to lay and
collect Taxes, Duties, Imposts and Excises,
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Representative James Robert Mann (R-IL, right), a Harrison Act
supporter, was best known for his sponsorship of the White
Slave Act which bore his name. His fears that opium drove
women into white slavery as they were forced to become prosti-
tutes to support their habits were reflected in the popular press.




THE FEDERAL REGULATION OF MEDICAL PRACTICE

[and] to pay the Debts and provide for the
common Defence and general Welfare of the
United States”?* is broad indeed.

The Supreme Court gave wide latitude to
that congressional power to tax, checking it
only when it could find little or no connection
between the taxing power and the purpose of
the act. Representative Sisson was making the
point of that connection. If the Harrison Act
was going to be ultimately construed as a tax
act, as was the drafters’ intention, there must
be some legitimate connection between the
provisions of the act and its revenue character.
Simply using the taxing authority of Con-
gress, however broadly defined, to prohibit
the then legal and widely accepted medical
use of opium would have imposed a constitu-
tional infirmity on the act, making it doubtful
it could have been sustained.

This development toward an expansive
interpretation of congressional taxing author-
ity to counter “social evil” faced an uncertain
fate in the Supreme Court. Decisions seemed
to depend on the particular evil and the Jus-
tices’ social values and constitutional princi-
ples.25 A decision could ultimately rest on
whether a majority of the Court thought the
social ill was evil enough to be exterminated
by sustaining the congressional tax. When the
Supreme Court invalidated regulatory taxes, it
generally did so on the basis of “dual federal-
ism,” which maintained that the national gov-
ernment is one of separately enumerated pow-
ers and that, within their respective spheres,
the national and state governments were sov-
ereign and equal.26 In the years prior to the
Harrison Act cases, the Court approved taxes
on oleomargarine, adulterated foods, and
phosphorus matches as progressive measures
whose end was to remedy social ills. These
cases provided hope and a legal roadmap for
the reformers wanting to rid the American
scene of opium use.

The second issue, however, was more
difficult to navigate. Opium in 1913 did not
have the same social stigma of today. Thou-
sands of doctors regularly prescribed opium
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to numerous patients. Medical practitioners
commonly prescribed opium

[tJo mitigate pain, to allay spasm, to
promote sleep, to relieve nervous
restlessness, to produce perspiration
and to check profuse mucous dis-
charges from the bronchial tubes and
gastro-intestinal canal. But experi-
ence has proved its value in relieving
some diseases in which not one of
these indications can be at all times
distinctly traced.?’

Physicians recognized the problems of addic-
tion, and developed treatment regimens that
understood the complicated medical dilemma
created by the use of a miracle medicine with
the potential for addiction.

The states also recognized that potential
abuse, and, in conjunction with their tradi-
tional role as regulator of state medical prac-
tices, many had passed laws controlling and
regulating the use and dispensing of narcotics.
New York took the lead in passing several
acts that sought to address both legitimate
medical treatment and the problem of doctors
who prescribed without recognition of the po-
tential for addiction. Under the direction of
Dr. Charles E. Terry, Florida established a
method of addiction control in Jacksonville in
1912; other state attempts at control had
proven ineffective. A year before the Harrison
Act, the state of Tennessee passed legislation
that permitted limited maintenance prescrip-
tions to opium addicts in an effort to ease their
suffering and still prevent “the traffic in the
drug from getting into underground and hid-
den channels.”28

Clearly, prior to the passage of the Harri-
son Act, states had taken the initiative in regu-
lating medical practice generally and the use of
opium medicines in those practices particu-
larly. Given the dual-federalism bent of the Su-
preme Court, unless the Harrison Act was con-
strued primarily as a taxing measure, it was
likely the Court would defer to those states that
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An 1880 American-Chinese commercial treaty forbade American citizens from engaging in the sale of opium
in any of the open ports in China. However, the export of opium to America continued to be a major source of
tension in Chinese-American relations. Pictured is an opium trader boat in Hong Kong in 1900.

had traditionally been regulating medical prac-
tice under their independent police power and
constitutional reserve of authority in the Tenth
Amendment.

The final issue, which looms in hindsight
as a lost legal opportunity for the government
in Jin Fuey Moy, was the international origin
of the Harrison Act. Long before the debates
among Reps. Sisson, Harrison, and Mann on
the act itself were ringing in the House cham-
ber, several medical and political profession-

als were stirring the pot in hopes of advancing
their social recipe of opium regulation and
prohibition. Internationally, opium in the Far
East, particularly in China, had become a
major source of tension. A series of treaties to
which the United States was a signatory party
attempted to regulate the importation and use
of opium. The 1880 American-Chinese com-
mercial treaty forbade American citizens to
engage in the importation of opium into any
of the open ports in China.2? However, China
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Dr. Hamilton Wright, a dashing reformer, was appointed to a State Department commission in charge of inves-
tigating the international opium trade and its impact on the use of opium in the U.S. He is one of the angels
depicted in this cartoon of reformers at the international conference on opium held in Geneva in 1923.

was one thing; the Philippines, by then a U.S.
possession, were something altogether differ-
ent. When the opium problem in the Philip-
pines became evident, the voices of the likes
of Dr. Hamilton Wright, a dashing, ebullient
reformer with a political bent and experience
in the Far East, began to dominate the de-
bate.30 Wright was appointed to a State De-
partment commission in charge of investigat-
ing the international evil of opium and its con-
sequent impact on the use of the drug in the
United States. All of this was done in prepara-
tion for the Shanghai Opium Commission in
1909. These efforts ultimately led to the Sec-
ond International Opium Conference, held in
1913, which ratified the imposition of strict
international and domestic laws intended to
restrict the use of opium and allied narcotics
to strictly medicinal purposes. All but ten of
the world’s nations signed this convention.3!
Wright ignored no prejudice in promoting

his panacea. After the conference ended,
knowing that no strict domestic legislation ex-
isted on the books that would keep the Ameri-
can promise given at the conference, Wright
began to stress the evils of the rampant use of
cocaine, especially among the “humbler ranks
of the Negro population in the South.”32 To-
gether with Representative Mann, he tied co-
caine use to criminal classes, especially those
that were promoting the white slave traffic.
Wright's reports asserted the need for stricter
control of opium and its derivatives, since “[i]t
has been stated on very high authority that the
use of cocaine by the Negroes of the South is
one of the most elusive and troublesome ques-
tions which confront the enforcement of law in
the Southern states.”33 Even Coca-Cola was
not exempt: politicians argued that it was
habit-forming, and Representative Harrison
thought coca leaves ought to be included in an
early version of the bill, since from them were
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made “Coca-Cola and Pepsi-Cola and all those
things that are sold to Negroes all over the
South.”34

The significance of these appeals was not
their blatant prejudice, though that certainly
affected their political palatability, but the fact
that that the Harrison Act arose from treaty ob-
ligations and in response to the Second Opium
Conference. The Southern congressional con-
tingent opposed the increased federal in-
fluence the conference mandated, but were
persuaded by the appeals to accept it. The do-
mestic legislation that became the Harrison
Act was promoted, drafted, and encouraged by
the Department of State in order to comply
with the conference convention. By 1915,
then-Secretary of State William Jennings
Bryan was solidly behind the legislation, for
his own social and moral reasons.

The Harrison Act had its early legislative
origins in the Foster Act.35 By 1913, it had be-
come a streamlined proposal that required
physicians and druggists to register and pro-
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Although coca and its derivatives had been lauded as a miracle drug in the 1880s, Dr. Wright's reports called
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vided for standard order and reporting forms
to be used by any purchaser of narcotics,
which had to be kept for two years and to be
available for inspection by revenue agents at
will. Physicians could dispense drugs without
keeping such records if doing so in actual at-
tendance on their patients. Retail druggists
and practicing physicians could obtain a tax
stamp upon proper registration for one dollar
a year.

When the bill finally passed Congress on
December 14, 1914, its practical significance
was still being debated among the professional
groups affected, and there was no general
agreement on what would be the actual or de-
sirable method of enforcement of the law.36
The act’s supporters had kept the promise of
the international conference by passing a bill
that regulated domestic opium use. Soon, how-
ever, the parameters and the omnivorous na-
ture of the enforcement by the Bureau of Nar-
cotics became painfully evident to the many
physicians and druggists affected by the act.

for stricter controls on Coca-Cola, and politicians argued that it was habit-forming. Representative Harrison
thought coca leaves ought to be included in an early version of his anti-narcotic bill.
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1. Enforcement of the Harrison Act

While it was clear that the record-keeping and
tax stamp provisions of the act would inevita-
bly place burdens on doctors and druggists, the
onerous nature of the act did not become fully
apparent until mid-January 1915, when the
Treasury Department began to promulgate
regulations. These regulations were the direc-
tions to the agents of the Bureau of Narcotics
and to the U.S. Attorneys regarding how the
act ought to be read and enforced.3” Treasury
decisions added new requirements to the act.
Significantly, while Section 2(a) exempted
doctors who dispensed narcotics “in the course
of [their] professional practice only,” the regu-
lations interpreted the statute to mean that ex-
emption applied only when the physician per-
sonally attended—that is, visited away from
the office—any such person. Also, the regula-
tions did not allow addicts to register person-
ally, and thus put the entire burden on the phy-
sician or druggist prescribing or dispensing
any affected drug.

The debate in the House had covered the
first issue and appeared to resolve the conflict:
it was not the visit away from the office, but the
repeated filling of opium prescriptions without
examining the patient that Section 2(a) ad-
dressed. Again, a colloquy between Represen-
tative Sisson and Representative Harrison is
instructive.

Mr. Sisson: Then it requires . . . the
physician . . . shall be in personal at-
tendance upon such patient. Suppose
a patient were sick or were addicted
to the use of the drug, would it be
necessary for the patient to have a
doctor to come and visit him, and in
addition to that have a prescription
written . . . would the patient have to
have a new visit from the doctor and
a new prescription and be compelled
to pay for it every time he went to
him?
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Mr. Harrison: I know of no better
way to control it than that . . . one of
the witnesses before the hearings . . .
stated it as his opinion that over half
of the cases acquired the habit from
doctors’ prescriptions, and I invite to
the consideration of the gentleman
from Mississippi the misfortune that
would come in permitting an unre-
stricted refilling of old prescriptions
by persons who in that way acquired
the drug habit. There are two horns
of this dilemma, and I think we have
chosen the lesser.38

It seems obvious that Congress cared less
about the location of the doctor’s visit—be it a
house call or at his regular office—than about
unregulated refilling of prescriptions.

This was fundamental to the Harrison
Act, and to what would become and remain
the most misunderstood feature of its enforce-
ment and judicial interpretation. This “good
doctor-bad doctor” dichotomy was readily ap-
parent in the Wright report, in the House floor
debates on the measure, even in the extant
medical journals, which weighed in regarding
the burdens of enforcement on the practice of
medicine. (“Good doctors” prescribed opium
only to patients under their direct care. Medi-
cal societies and organizations began to coun-
tenance action against “bad doctors” and
druggists who prescribed the drug on a more
random and less professional basis.) How-
ever, the Treasury Department and the Bureau
of Narcotics did not fully account for that di-
chotomy in their regulations or in their early
strategy of enforcement. This myopia led to
the legal rebuff in Jin Fuey Moy, the near de-
feat in Doremus and Webb, and the funda-
mental misunderstanding by the commenta-
tors and scholars of the nature of judicial
decision-making in the area of medical prac-
tice.

By June 30, 1916, 124,000 physicians,
47,000 retail druggists, 37,000 dentists, 11,000
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veterinarians, and 1,600 manufacturers, im-
porters, and wholesalers had registered with
the Treasury Department.3? Almost immedi-
ately, agents began to make arrests and pro-
secutions were instituted against hundreds of
doctors and druggists. Initially, the Treasury
officials attacked maintenance doctors who
regularly prescribed doses of narcotics to
addicted patients as a medical regimen to
maintain, rather than cure, their habit. In 1915,
maintenance as a medical treatment was
widely accepted by the medical community.
When prosecutions of these doctors began to
reach federal district courts, they generally in-
terpreted the language of the act strictly as a tax
measure, and since it did not permit the regis-
tration of addicts, as thus construed the act did
not prohibit their simple possession of narcot-
ics. Conspiracy cases filed alleging the doctors
conspired with the addicts to permit their un-
lawful possession were routinely dismissed. In
Pittsburgh, Memphis, Atlanta, and Jackson-
ville, where prosecution was most zealous, and
in numerous other jurisdictions, U.S. Attor-
neys questioned the nature of the enforcement
effort. Even Assistant Attorney General
William Wallace conceded that it would be
difficult to enforce the act against a physician
who issued a prescription to a “drug fiend,”
even if he was not attempting to perfect a
cure.40 The growing sense was that, until the
Supreme Court clarified the law, efforts at
widespread enforcement would be sporadic
and uncertain.

Still, the enforcement continued. The Bu-
reau of Narcotics maintained scrapbooks that
detailed the extent and vigorousness of the en-
forcement effort. These scrapbooks contain
newspaper articles dramatizing local arrests
and prosecutions, and detail the growing dis-
tinction between “drug doctors” and those
physictans who were practicing legitimate
medicine. An article in the Memphis Press de-
scribed “drug doctor” Benjamin Friedman as
having engaged in “the practice of damning
human souls by writing prescriptions for drug
slaves for money.”#! It continued, “[t]he vilest

JOURNAL OF SUPREME COURT HISTORY

murderer or midnight assassin is no worse than
a doctor or druggist who promotes the dope
traffic. Such people should be drummed out of
the city by an aroused public.” The Atlanta
Constitution headlined a common presump-
tion when it reported in a June 15, 1915 head-
line that “Federal Agents Claim Harrison Act
is Violated Extensively Here.”#2 In Atlanta,
the U.S. Attorney drew a distinction between
respectable doctors and those who needlessly
perpetuated the suffering of the dope fiend.

The articles often had difficulty drawing
the distinction between good and bad doctors.
They came closest to that fine line by focusing
on the doctors’ volume of business. The Trea-
sury regulations and decisions also required
its agents to consider a doctor’s volume of
prescriptions in relation to a normal supply.43
Though this important determinant was osten-
sibly intended to provide a means of separat-
ing users who could evade the tax provisions
of the act from those who could not, the field
agents arrested and the newspapers publicized
stories about any physician or druggist who
appeared to be prescribing more than the nor-
mal amount of narcotics. Dr. W. A. Allen was
convicted and sentenced to one year and one
day in jail for a violation of the act; it was em-
phasized that he had over one hundred dope
patients and had issued over 400 prescriptions
to those “dope fiends” in a sixty day period.
Sensational stories of “dope fiend babies” and
wide-scale police raids on “drug rings” and
enormous profits being made by drug doctors
help explain the increasingly strident enforce-
ment efforts, even in light of the repeated judi-
cial setbacks.44

Those setbacks did not go unnoticed: the
Bureau of Narcotics scrapbooks contain nu-
merous letters from field attorneys requesting
advice on policy, and other articles and com-
mentary on the judicial reaction to the effort.
A May 29, 1915 letter from the Commissioner
of Internal Revenue to U.S. Attorney Hubert
F. Fistus of the Western District of Tennessee
explained the meaning of Treasury Regula-
tion 2200. It stated that
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[A] doctor can prescribe only such
amount as is necessary to meet the
immediate needs of a patient in the
ordinary care . . . or a physician
should include on the prescription, if
it is to meet needs beyond that, the
purpose for which the unusual quan-
tity of a drug so prescribed is to be
used.45

In a Savannah, Georgia clipping of March 25,
1915, the essence of the debate was made
plain when the article stated, “The law no-
where forbids the administration of sufficient
narcotics by the physicians to ease the dope
‘fiend’ while curing the habit.”46 The target of
the Harrison Act—the evil to be prevented—
was as much the unscrupulous practice of
doctors and druggists as it was the evil of
opium itself.

Medical journals weighed in on what the
profession came to regard as the onerous and
illogical requirements of the act. One early
commentator, clearly representing the views
of the “good doctors,” contended that the re-
striction on refilling prescriptions added un-
necessary cost to the patient with a persistent
medical condition. The added cost of consult-
ing the physician each time a patient needed a
prescription filled “discriminates in favor of
the physician and against the poor man, who
. . . is compelled to pay the physician every
time he desires a new supply of any prescribed
narcotic mixture.”4’7 Another commentary de-
tailed recent prosecutions of doctors for pre-
scribing opium and reminded physicians that
merely using a prescription was not a protec-
tion, “unless it is for legitimate purposes.”#8 In
an editorial entitled “The Narcotic Drug Evil,”
a commentator detailed recent New York
hearings in response to the Harrison Act en-
forcement, and lamented that doctors and
druggists were involved in the matter at all.
“The gratifying assertion,” the article stated,
“that the medical profession and the pharma-
cists are not involved to any appreciable extent
in the illegitimate traffic in narcotic drugs, was
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further confirmed by the statistics furnished
by the District Attorney of the County of New
York, who said that less than ten percent of the
offenders against the narcotic drug laws were
either doctors or druggists.”4® Further restric-
tions on the “legitimate practice of medicine”
was a gross injustice to the profession and pa-
tients who had a legitimate need for the drugs.

Not to be outdone, the pharmacists, too,
offered their opinion on the Harrison Act. In a
journal replete with advertisements for patent
medicines and drug cures, including an adver-
tisement for the New York Quinine and Chem-
ical Works Company, the American Pharma-
ceutical Association proposed a Model State
Narcotic Law that would clarify the uncertain
liability of druggists under the act. The article
added that the drafting committee “does not
advocate the enactment of this or of any other
measure unless there is a real need for new leg-
islation to correct existing state laws or to bring
them into compliance with Federal law, known
as the Harrison Act.”50

Despite the mixed signals sent by and the
uncertainty of the act, its enforcement against
primarily doctors and druggists progressed to
a final judicial resolution of those uncertain-
ties. In the first fourteen years of the act, U.S.
Attorneys prosecuted over 77,000 violations.
Most were medical professionals. While the
average sentence for Volstead Act violations
during Prohibition was between 20 and 30
days, the length of sentences for Harrison Act
violations steadily rose until the average sen-
tence in 1928 was one year and 10 months.5!
Even in the early years of enforcement, before
the Supreme Court decisions, there existed the
very real possibility of prosecution and a
prison sentence upon conviction. The federal
prison system created special wings in their
prison facilities specifically for the doctors
and druggists caught in the snare of the act,
and Congress authorized “two narcotic farms”
to house drug convicts in 1928.52 Because of
this enforcement, all across the country af-
fected professionals paid great heed to the ju-
dicial decisions winding their way through
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lower courts to the ultimate resolution of
those uncertainties before the Supreme Court.

IV. The Supreme Court Response:
Jin Fuey Moy, Doremus, and Webb

At first glance, the three Supreme Court cases
decided in 1916 and 1919 appear to be nearly
inapposite. A cursory examination of them
out of historical context reveals a Court which
strictly interprets the Harrison Act, almost
finds it unconstitutional in 1916 as an over-
reaching of the federal power to regulate oth-
erwise lawful state matters, but is persuaded a
short three years later by the immorality of the
drug trade and its social and moral effect on
the country to reluctantly sustain the act as a
necessary tool against the evil of opium. That
romanticized view gives greater weight to
outside influence and to social and moral sua-
sion and reflects minimally on the shape of
the cases as they appeared on appeal, on the
nature of the litigants and on their arguments,
on the Court’s commitment to precedent, and
on cooperative federal-state relations.53 That
view, which has been the predominant one for
decades, tends to ignore the hard facts of law
and the hard law of facts in ascribing a revela-
tory epiphany to judicial decision-making.

The truth of the matter is far more com-
plicated. A contextual scrutiny of those deci-
sions permits a broader, fuller view of the ju-
dicial decision-making the Supreme Court
employed in the Harrison Act cases, and of-
fers a different vision of the judicial view of
federal regulation of medical practice, one
that the predominant view has obscured.

Dr. Jin Fuey Moy was a Pittsburgh physi-
cian who prescribed a dram, or about one-
sixteenth of an ounce, of morphine sulfate to
Willie Martin, an addict. The indictment
charged Fuey Moy with conspiring with the
addict to place in the addict’s possession mor-
phine, not for medical purposes, “but for the
purpose of supplying one addicted to the use
of opium.”54 According to the Treasury De-
partment’s interpretation of the Harrison Act,
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it was illegal for anyone not registered under
the act to obtain morphine except by a pre-
scription written in good faith. It followed that
Martin’s possession and Fuey Moy’s com-
plicity in permitting that possession consti-
tuted a conspiracy to violate the Harrison Act.
Fuey Moy’s attorneys filed a motion to
quash the indictment, alleging that, since Mar-
tin was not a “person” who was required to
register under the act, being a mere possessor
rather than an “importer, producer, manufac-
turer, dealer, dispenser, seller or distributor,”
it was not a violation for Martin to possess the
drug, and consequently, there could be no con-
spiracy by Fuey Moy to violate any law, since
none had been violated. The district court sus-
tained the motion to quash; the state appealed
it. As is common practice, there was no evi-
dentiary hearing on the motion; other than the
bare assertions in the indictment, the record is
devoid of any evidence, beyond the indict-
ment, about the nature or extent of Fuey
Moy’s medical practice.55 Significantly, that
is the entirety of the evidence that would ulti-
mately be considered by the Supreme Court.
The appellate briefs of both sides amply
detail the issues in the case before the Court,
with one notable exception. For the parties,
the case revolved around the strict interpreta-
tion of the Harrison Act’s constitutionality as
arevenue measure, and of the act’s applicabil-
ity to the particular facts of one medical trans-
action. Fuey Moy merely needed to convince
the Justices that the only persons regulated by
the act were the classes of “persons” enumer-
ated. The government was left to argue, essen-
tially, that Congress could not draft an act that
excluded the kind of enforcement it specifi-
cally intended to encourage. Relegated by the
language of the act itself to that backdoor per-
suasion, the government was content with
saving the act itself. Their brief weakly con-
tended that because the lower court had not
found the Harrison Act unconstitutional, the
Supreme Court should not do so either, stating
that “when the question is properly raised, it
will be time to consider whether the Act is not
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constitutional as an exercise of the taxing
power.”56

The missed opportunity described above,
which the government first argued in a reply
brief, was the impact of the treaty power on
national legislation. While that topic is be-
yond the scope of this article, it should be
noted that there was substantial congressional
testimony and extensive history that the Har-
rison Act was in fact passed as a result of and
in accordance with a treaty obligation. It is
possible that, had the treaty authority been
considered, the act would have been more
broadly construed under the broad logic of the
treaty powers of the Constitution.’7 While it
would not have changed the factual issue of
what constituted a person under the act, the
Court clearly could have considered the act to
be constitutional under the treaty powers and
the Holland doctrine. The failure to present
the issue full-square to the Court may be ex-
plained by the lack of any evidentiary basis
for the presentation of that argument due to
the procedural method employed in resolving
the case in the lower court.

Jin Fuey Moy was decided June 5, 1916,
by a vote of 6-2, with Justice Oliver Wendell
Holmes, Jr., delivering the majority opinion.
(Justice Joseph R. Lamar heard arguments but
was off the Bench by the time of the vote, and
Justice Louis D. Brandeis had not yet taken
his seat.) Chief Justice Edward Douglass
White and Justices Joseph McKenna, Willis
Van Devanter, William Rufus Day, and James
C. McReynolds were in the majority; Charles
Evans Hughes and Mahlon Pitney dissented
with no opinion.

The decision of the Court followed in
lockstep with the lower court finding, and
held firm to a strict interpretation of a revenue
measure that also regulated commerce. The
Court drew the line with the same definitional
precision Congress had employed, but there
was more to the decision, which would be-
come apparent in the later cases. Most nota-
bly, there was no indication that Dr. Fuey
Moy was a bad doctor; the allegation that he
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had prescribed one dose to one addict hardly
seemed to be the kind of medical abuse the
Harrison Act intended to remedy. The Court
took the straightest line of decision, factual
and specific, and drew it in the legal sand in
freeing the good Dr. Fuey Moy from prosecu-
tion. The Court held:

The act is a revenue act and cannot
apply by construction to a class of
persons who are not permitted to
comply therewith or otherwise affect
the revenue, but is limited in scope to
requiring persons specified to regis-
ter and pay the tax imposed; . . . to
construe said act as a police regula-
tion to suppress the traffic in opium
and other drugs, within the several
states would be to render it unconsti-
tutional.>8

Absent from the opinion was any discussion
of the social evils of opium or on any limita-
tion of the medical practice of doctors. The
case, and the limited factual foundation for it
presented to the Court because of the indict-
ment and motion to quash procedure, did not
allow any broad discussion of the facts or so-
cial ills that the Harrison Act sought to pre-
vent. Dr. Fuey Moy was content with a dis-
missal of the indictment against him, and the
government was satisfied with preserving the
act until another day. It would be nearly three
years before that day would come.

United States v. Doremus and Webb v.
United States were decided by a sharply di-
vided Court on the third day of March, 1919.
Justice William Rufus Day delivered the
opinion for the Court, signed on by Holmes,
Pitney (who, unlike Day and Holmes, showed
consistency with his vote in Fuey Moy), Bran-
deis and John Clarke. True to their earlier
stances, Chief Justice White dissented—on
the grounds that the federal government did
not have authority to pass the Harrison Act—
and Justices McKenna, Van Devanter, and
McReynolds concurred in the dissent.

The Bureau of Narcotics had changed
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In United States v. Doremus and Webb v. United States, the Supreme Court reverted from its previous stance in
Fuey Moy by fully upholding the Harrison Act. Doremus and Webb were decided 5-4 on March 3, 1919, with
Oliver Wendell Holmes, Jr. (seated, second from right) and William Rufus Day (seated at left) switching from

their earlier stance in Fuey Moy.

much about its enforcement strategy in the
time between Jin Fuey Moy and these two
cases. Because the Supreme Court had not
ruled on any new Harrison Act cases, that
change remained obscured. However, the re-
cords of the Bureau of Narcotics and reports
and accounts of those enforcement efforts dra-
matize a steady shift away from the prosecu-
tion of doctors who were intermittent prescrib-
ers of opium towards a concerted effort to
identify and prosecute “drug doctors,” those
who, by the sheer numbers of prescriptions
they issued, appeared to cross the boundary
that Congress, the progressive reformers, and
the medical profession had drawn.5? Interest-
ingly, there was less jubilation about the Jin
Fuey Moy decision than might have been ex-
pected from doctors. This attitude, exempli-

fied in an American Medical Association

opinion piece that called for state regulation of

doctors” practice in light of the decision,® re-

flected the growing movement among the
medical profession to clean up its own act. No
doctors wanted federal intervention in and
regulation of their practices, but most recog-
nized that abuses were occurring.

The Doremus case arose from a San
Antonio, Texas prosecution of Dr. C. T.
Doremus, who had duly registered and paid
the Harrison tax. He was accused of supplying
one Alexander Ameris with 500 one-sixth-
gram tablets of heroin, of supplying one Frank
Halamoody with twenty-five one-half-gram
tablets of morphine, of supplying one Tom
Walsh with twenty-five one-half-gram tablets
of morphine, and finally of supplying one
May Moore with twenty-five one-half-gram
tablets of morphine, all on or about the 31st
day of October, 1916. It was alleged that all
four individuals were “dope fiends” and that
Dr. Doremus did not treat any of these people
as patients but rather simply prescribed the
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In Doremus and Webb, the Court said that doctors who prescribed opium to their patients in the course of

medical treatment could avoid the registration and enforcement provisions, but that addicts had to comply.
Unlike these Chinese-Americans, none of the addicts cited in the Supreme Court cases were of Asian origin.

drugs to them as a supplier of their habit. Spe-
cifically, the indictment stated the treatment
was “not in the regular course of [his] profes-
sional practice.”6!

In the same manner, the grand jury in-
dicted Dr. Webb, along with Jacob Gold-
baum, a druggist, for repeated and continuing
violations of the act. The Webb case was the
only one of the Harrison triad that actually

went to trial, and thus had the fullest factual
record developed and presented to the Court.
Webb and Goldbaum had registered and paid
the tax required by Section | of the act, and
all records had been properly kept. However,
beyond the procedural record-keeping, the
facts disclosed that Webb and Goldbaum
practiced a kind of medicine few would have
acknowledged as either professional or ethi-
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cal. The District Court of Tennessee and the
Sixth Circuit Court of Appeals adopted a fac-
tual finding, which the Supreme Court later
adopted nearly verbatim. The finding made it
evident that the bad Dr. Webb was not the or-
dinary doctor.

Webb and Goldbaum practiced in Mem-
phis, Tennessee. As a regular custom and
practice, Webb prescribed morphine to habit-
val users upon their application to him, not
after an office consultation or examination,
and not with such directions as “in his judg-
ment would tend to cure the habit or as might
be necessary or helpful in an attempt to break
the habit, but without such consideration and
rather in such quantities as the applicant de-
sired for the sake of continuing his accus-
tomed use.”62 In advance of the requests for
drugs for Webb’s patients, Webb and Gold-
baum had cooperatively agreed on a plan to
acquire and stock morphine which would be
used, at fifty cents a dose, to refill the pre-
scriptions of Webb’s “patients.” In a period of
eleven months, Goldbaum purchased from
wholesalers, pursuant to this arrangement,
thirty times as much morphine as was bought
by the average retail druggist doing a larger
business, and he sold narcotics in 6,500 in-
stances, filling over 4,000 of Webb’s pre-
scriptions. In one instance, a shady character
named Rabens came from another state and
was given ten so-called prescriptions by
Webb, which Goldbaum generously filled in
ten separate and fictitious names.5> The cir-
cuit court certified three questions to the Su-
preme Court based on its decision in Jin Fuey
Moy, but made clear in its opinion that it was
not disposed to give Dr. Webb the benefit of
the medico-legal doubt.

Doremus and Webb typified the changing
nature of the enforcement policy and target of
the Bureau of Narcotics, emphasizing the type
of practice of the physician rather than simply
the nature of the opium evil. The “good doc-
tor-bad doctor” dichotomy promoted by the
medical journals and the mainstream press was
the kind of evil that Representative Harrison
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had sought to address with the original bill. He
had conceded the acceptability of the medical
use of opium, and the credibility of the eco-
nomic interests in the country that imported the
drug, manufactured it, and made it available to
the medical community. In floor debate on the
branding, or labeling, of opium, Harrison ad-
mitted that Parke Davis and Company—a
major pharmaceutical company—alone made
3,600 different opium preparations, which de-
manded a uniform system for identifying those
among such preparations that had medicinal
uses.5 The Harrison Act did not intend to bar
the medical use of opium; it was designed to
regulate through the taxing authority exactly
the kind of abuse that Drs. Doremus and Webb
exemplified.

When the Supreme Court decided
Doremus, it was within the context of both
cases and of the unique and egregious factual
understanding of Doremus’s and Webb’s med-
ical practices, and in light of the previously
described constitutional implications of the
taxing authority of Congress. Equally impor-
tantly, here the Justices had a factual basis de-
tailing a pattern and scale of abuse with which
they could frame the cases. The jury trial in
Webb and details of Doremus’s and Webb’s in-
discriminate issuing of prescriptions to addicts
was significantly distinct from Dr. Fuey Moy’s
issuance of one tablet to one patient he had ex-
amined. In Doremus, the issue came down to
whether the act, which clearly invaded the po-
lice power authority of the states more than had
any prior legislation, could be sustained under
the broad aegis of the taxing power of the Con-
stitution.

Doremus and Webb were decided by the
barest of majorities, yet the dissenters did not
assert that the underlying purposes of the Har-
rison Act were invalid. Instead, they held to
the belief that the control of both narcotics and
physicians’ practice were powers not dele-
gated to Congress, and that this invaded the
police power of the states.65 What distin-
guished the conundrum was the belief that cer-
tain medical practices were illegitimate and
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thus within the proper regulatory scheme of
the federal government. Justice Day’s opinion
made it clear that the majority did not consider
Dr. Doremus to be acting as a legitimate phy-
sician in his “treatment” of the “dope fiend”
Ameris. The Court went so far as to assume
that “Ameris, being as the indictment charges
an addict, may not have used this great number
(500) of doses for himself. He might sell some
to others without paying the tax . . . [and] Con-
gress may have deemed it wise to prevent such
dealings because of their effect upon the col-
lection of the revenue.”66 The Court sustained
the taxing powers since they were reasonably
related to the goal of the act. Representative
Harrison had not contemplated a scenario pre-
cisely like Doremus’s, but he had anticipated
multiple refilling of opium prescriptions and
had insisted on the requirement of a separate
doctor visit each time. Doremus circumvented
that provision by prescribing an initially ex-
cessive amount of opium in order to prevent
the need for a muitiple visit. Either way, the
Court saw a legitimate need and sustained the
congressional mechanism and mandate.

After Doremus, deciding Webb was easy.
If Doremus had found a way to circumvent
the multiple refilling predicament, Webb had
found a way to circumvent the entire law. Not
only did Webb not have to actually see a pa-
tient, he arranged for them to see his coopera-
tive neighborhood druggist Goldbaum di-
rectly, using forms he would simply sign, to
fill quantities of opium the patients could not
possibly need themselves. In answering the
certified question of whether a physician’s
prescription to an addict for morphine falls
under Section 2(b) of the act, which excepted
physician’s prescriptions “in the course of
their professional practice,” Justice Day dis-
missed the question out of hand, stating “As to
question three—to call such an order for the
use of morphine a physician’s prescription
would be so plain a perversion of meaning that
no discussion of the subject is required.”67 Jus-
tice Day was not saying that Section 2(b) was
invalid, merely that Webb was not acting like
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a good doctor, and that his orders to druggist
Goldbaum were not legitimate medical prac-
tice protected by the exception. In this, Day
was restating an opinion that held wide sway
in the medico-legal community, in the popular
press, and among the moderate progressive re-
formers. In both cases, the tax element of the
act was strictly interpreted in light of the facts
of particular medical practices. It was an opin-
ion entirely consistent with the Court’s deci-
sion in Jin Fuey Moy and represented no major
break in legal thought from 1916.

R. Alton Lee has described the develop-
ment of regulatory taxation as a process that
“[I]n all cases . . . depended upon the thinking
of the Justices in terms of the individual mem-
bers’ social values and constitutional princi-
ples.”68 He asserts that “if the Justices agreed
[that] the problem was ‘evil’ and should be
exterminated, the tax was upheld, [and] if they
believed the item was not ‘evil’, the tax was
struck down as an unconstitutional abuse of
power.”89 This simple appraisal of the power
of the Supreme Court over policy questions
does not take into account the full procedural
and factual evidence that often implicate the
features of a case. The appellate records of Jin
Fuey Moy, Doremus and Webb show in dra-
matic fashion how lower court procedure can
delimit or expand an evidentiary record, such
that the Court is able to read and consider the
broader political, social, and even medico-
legal parameters of a controversy in a way not
dependent on individual social and jurispru-
dential predilections.

The Supreme Court had occasion to clar-
ify what commentators have called an appar-
ent shift in opinion from Jir Fuey Moy to
Doremus when, in 1922, it heard another Har-
rison Act case from Utah. In United States v.
Wong Sing,’0 the defendant was indicted as a
purchaser of opium, not for medical reasons.
Significantly, a 1919 amendment to the act
had expanded the definition of “person” cru-
cial to Dr. Fuey Moy’s, adding consumer pos-
sessors to that category of persons who could
not lawfully obtain narcotics without a valid
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medical purpose and prescription.”! While the
government relied on the 1919 precedents for
the broad construction to justify the prosecu-
tion after Wong Sing had demurred to the in-
dictment, the Court overruled the demurrer
and sustained the prosecution. It ruled that,
since in Doremus and Webb it had sustained
as a complement to a revenue measure the
criminalization of sale, barter, or exchange of
regulated narcotics except under certain pre-
scribed conditions, all designed to make the
law effective as a revenue measure, clearly
Congress could put like conditions on pur-
chasers.”2

Fully sustained as a valid tax measure by
the early 1920s, the Harrison Act became the
standard of enforcement in the battle against
unlawful, nonmedical opium abuse for the
following fifty years.

V. Conclusion

The progressive movement to banish the evil
of opium was part of a broader social move-
ment in an age of reform that stretched from
the 1890s to World War 1. Scholarly debate
has produced an undulating change of opinion
about those years, when social probiems en-
gendered reform movements such as pure-
food and drug crusades, antiprostitution re-
forms, child labor advocacy, and juvenile jus-
tice reforms, where proponents carved out
their distinctive niche of interaction with the
law as it then existed.”? Early scholars at-
tempted to classify these movements inde-
pendently, using schools of thought and neat
identifiers such as the state hypothesis theory,
the urban/rural conflict theory, the rise of re-
form Darwinism theory, and the social control
theory, among others. The discordant nature
of this interpretation undercut the notion that
there was a singular progressive movement
and one explanatory theory equally applicable
to all reform experiences.’

Recent work has more fairly examined
the context of progressive reform that gives
agency to “the structures of politics, power,

JOURNAL OF SUPREME COURT HISTORY

and ideas.””5 Yet even the most recent litera-
ture on the Harrison Act has not kept pace
with these new interpretations of reform ide-
ology. Just as significantly, the new reformist
interpretations, which give credit to the law
and to legal institutions for their influence,
often do not fully appreciate the institutional,
operational, and procedural mechanics of the
legal system as it interacts with specific peo-
ple and facts and the political and social ques-
tions inherent in those controversies.

In the earliest days of the Harrison Act,
America’s doctors were frightened. Like the
private doctor from Cedar Rapids, lowa, who,
in anticipation of the ruling in Jin Fuey Moy,
wrote the Supreme Court on his humble office
stationery seeking directions about his own
practice, physicians and druggists across the
country were aware of the act and of the na-
scent but vigorous enforcement effort being
directed primarily at them.’6 Echoing that
concern, medical journals sought answers and
focused on the key issue for the majority of
practitioners: how would the Harrison Act af-
fect the treatment of patients? The director of
the Medical Society for the State of New York
feared that “[w]e seem to be approaching the
time in this country when privacy will be a
thing of the past, and when even the secrets of
family life must be recorded for inspection by
some state department of commission.”77 One
can imagine the reaction of the good doctor
from Cedar Rapids who, rising one morning,
was greeted by a morning newspaper that con-
tained the kind of stories regularly appearing
in the country’s press print in 1915:

Dr. J. E. Jones, physician on West
Goodde Street, former president of
the North Side Chamber of Com-
merce and one of the members of the
State Board of Library Trustees was
arrested . . . on a charge of violating
the Harrison Anti-narcotic act.’®

Dishonest physicians are responsible
for the ease with which victims get
dope.”™
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No physician can prescribe for a
dope fiend . . . if absolutely essential
that narcotic be used, it must be ad-
ministered to a patient in his own of-
fice.80

Not only doctors were fearful. Reformers
and law enforcement officials struggled with
a culture that seemed infused with narcotics.
In the 1880s, coca and its derivatives were
lauded as miracle drugs, as ingredients in elix-
irs, extracts, infusions, pastilles, wines, cor-
dials, cigarettes, inhalants, and medicated soft
drinks. The reformers saw a more sinister pat-
tern to coca’s use.8! Prostitutes “hitting the
pipe” on Dope Alley, criminals unable to con-
trol their drug usage, racially motivated fear
of the “cocaine-crazed Negro” and stories of
the ordinary citizen in a social and moral spi-
ral due to drug usage all fueled the fear of
rampant, uncontrolled opium addiction that
sparked the passage of the Harrison Act.82
America’s promise could not be reached so
long as it fell under the influence of the “un-
American” sway of the evil opium.

Finally, there was a fear among the “un-
fortunates,” those addicts who lived mostly
regular lives provided they could be main-
tained by a limited but steady supply of narcot-
ics. Narcotic clinics in larger cities—such as
Jacksonville, Florida, New Haven, Connecti-
cut, Albany, New York, Knoxville, Tennes-
see, Augusta, Georgia, Houston, Texas, and
dozens of other cities—provided regulated
prescriptions to an addict population esti-
mated at between 200,000 and 4,000,000 peo-
ple.83 While more addicts received their drugs
from private physicians and druggists than
from clinics, the early enforcement vigor of
the Bureau of Narcotics quickly throttled the
availability of those drugs from all sources.

The goals of these different groups were
clearly at cross-purposes within the confines
of the Harrison Act, and in the early years, the
Supreme Court walked a fine regulatory line
between legitimate medical practice and abu-
sive, uncontrolled issuance of prescriptions.
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Congress had established a scheme intended
to regulate, not bar, the medical use of narcot-
ics. The registration, reporting, and tax re-
quirements of the act were intended to place a
burden on what the doctors ordered for their
patients, but one to which no “good doctor”
would object. However, the enforcement di-
rectives of the Department of the Treasury,
spurred on by reformers such as Dr. Wright
and the culture in which the Mann and Vol-
stead Acts had been passed, were intended to
press upon the medical community a moral
prescription that would increasingly limit and
then eradicate the drug curse that they envi-
sioned as the root of many social ills. Their
imperative was the interpretation of the Harri-
son Act as a tool to end opium addiction, es-
pecially as encouraged by what they saw as
immoral and dubious medical practices in-
volving indiscriminate issuance of narcotic
prescriptions by unscrupulous doctors.

When the Supreme Court decided the set
of cases between 1916 and 1919 discussed
above, it was cognizant of these trends and im-
peratives. However, those external influences
and the international tumult that had precipi-
tated these attitudes were not the guideposts it
used to decide Jin Fuey Moy, Doremus, and
Webb. Contrary to scholarly opinion, it was in-
stead internal and institutional constructs that
guided the Court.84 The broad reign given
Congress in regulating conduct and economic
activity with revenue laws that bore a reason-
able relation to the purpose of the law gener-
ally received judicial acquiescence. Yet the
Court did not rule in a social vacuum, and
where those legislative attempts interfered
with state police power prerogatives such as
the regulation of medical practice, the high
court would, with a nip and a tuck, curtail that
legislative interference.

Central to any understanding of constitu-
tional interpretation is the recognition that
facts matter. The procedural meanderings of a
particular case can either disclose or disguise
the key facts, and recognition of the relevance
of the factual record is instrumental to a full
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comprehension of judicial decision-making.
Dr. Fuey Moy prescribed one small dose to
one patient and was set free; Drs. Doremus
and Webb were in the business of supplying
large and unregulated quantities of narcotics
to addicts they rarely or never saw and paid
the price for their conduct. The “good doc-
tor/bad doctor” dichotomy that Congress and
the medical community recognized was no
less apparent to the Justices when they were
presented with a factual record replete with
that evidence. Just as the story of the Harrison
Act continued a line of cases that had devel-
oped a doctrine of regulatory taxation cogni-
zant of the implications of that regulation on
legitimate medical practices, so too would a
full and fair appraisal of the internal and ex-
ternal influences on judicial decision-making
in relation to social policies aid in understand-
ing what portended to be a continuing med-
ico-legal dilemma in the years ahead.
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Brandeis, Erie, and the New Deal
“Constitutional Revolution™

EDWARD A. PURCELL, JR.

Considered as a historical artifact, Justice Louis D. Brandeis’s opinion in Erie Railroad
Co. v. Tompkins? is an American cornucopia. It pours forth an abundance of fascinating issues
that range from the Olympian heights of legal philosophy and constitutional theory through the
tangled jungles of political, economic, and social conflict to the street-smart litigation practices
of forum shopping and ambulance chasing. From the variety of issues it raises, I would like to
consider one that I noted but did not address in my book:3 the relationship between Brandeis’s
opinion in Erie and what is commonly called the New Deal “constitutional revolution.”*

Scholars disagree, of course, about when, why, and even whether a “constitutional revolu-
tion” occurred, about its nature and significance, and about its causal connection with the New
Deal itself. Regardless of the disagreements, however, few question the basic proposition that
between approximately 1937 and 1943 the Supreme Court made substantial changes in Ameri-
can constitutional law.5 Those changes included increasing the power of government at all lev-
els, vastly expanding the authority of Congress and the President, and narrowing the role of the
federal judiciary in supervising the actions of other branches of state and federal governments.

law rule to be applied. Erie changed matters
drastically. First, it terminated the power of

Erie came down in 1938, in the midst of
those changes, and overruled Justice Joseph

Story’s ninety-six-year-old decision in Swift v.
Tyson.6 Story had ruled that, in cases present-
ing questions of “general” common law, the
federal courts were not bound to follow the de-
cisions of state courts. Rather, in such cases
the federal courts could make their own “inde-
pendent judgment” as to the proper common

the federal courts to lay down their own “inde-
pendent” rules of general common law and re-
quired them, instead, to follow the decisions of
state courts in common law matters. Second, it
subordinated the federal judiciary to the law-
making primacy of Congress. It held that the
federal courts could not make nonconstitu-
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Erie Railroad Co. v. Tompkins (1937) overturned Justice Joseph Story's decision in Swift v. Tyson (1842) in
which Story had ruled that the federal courts, in cases presenting questions of “general” common law, were
not bound to follow the decision of state courts.
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tional rules of law in areas where Congress
lacked power to act and, further, at least sug-
gested that they should not make law in areas
where Congress did have the power to act but
had chosen not to do so. Finally, Erie not only
condemned Swift for bringing “injustice and
confusion™ to the law, but also leveled the
stunning charge that its doctrine violated the
Constitution of the United States.

While great variety exists among schol-
arly views concerning both Erie and the New
Deal, it is probably fair to say that those who
believe that there was a New Deal “constitu-
tional revolution™ are more likely to call atten-

tion to Erie and to see it as further evidence of

drastic change.® Conversely, those who stress
continuities with earlier and later periods are
more likely to ignore Erie or discount it as an

arcane outlier.”

My purpose here is not to consider the
nature and scope of the “constitutional revolu-
tion™ itself. I use the term only for conve-

259

nience, to refer to the series of decisions the
Court made after the spring of 1937 that upheld
the constitutionality of critical New Deal mea-
sures and helped bring major changes to Amer-
ican constitutional law. Rather, I wish to con-
sider the relationship between those changes
and Brandeis’s opinion in Erie.

At first glance, Erie seems to fit comfort-
ably within the “constitutional revolution.” It
came down during the crucial years from
1937 to 1943, and—Dby overruling a ninety-six
year old precedent—surely appeared “revolu-
tionary.” Moreover, the alignment of the eight
sitting Justices confirmed the Court’s New
Deal orientation. All of the “progressive” and
“swing” Justices voted to overturn Swift;!0 the
only dissenters were the two remaining hold-
overs from the legendary anti-New Deal
“Four Horsemen.” Furthermore, the Court’s

The eight Court members who heard Erie included only two dissenters—Justices Pierce Butler (seated at

right) and James C. McReynolds (seated second from right)—stalwart conservatives who were holdovers from
the anti-New Deal era. Benjamin Cardozo (standing at left), was too ill to participate.
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opinion expressly relied on the positivist
jurisprudence of Justice Oliver Wendell
Holmes, Jr., a hero to most New Dealers and
the fountainhead of reformist “legal realism.”
Similarly, Brandeis, the opinion’s author, was
a nationally known progressive who had for
more than twenty years defended regulatory
and reform measures that came before the
Court.!! Finally, in political and social terms,
Erie extinguished the pro-corporate federal
common law and placed new limits on the
lawmaking authority of the “conservative”
federal judiciary. Thus, it promised to benefit
progressive causes and assist social groups as-
sociated with the New Deal.!2

Further reflection, however, suggests
three reasons to question that preliminary
conclusion. One focuses on statements in
Brandeis’s opinion that appear to impose lim-
its on the powers of Congress. That language
seems directly contrary to two major themes
of the “constitutional revolution™: its expan-
sion of legislative and executive powers and
its embrace of “judicial restraint,” a broad
deference to the actions of those other
branches of government. A second doubt
arises from the fact that Erie required the fed-
eral courts to follow state common law and,
consequently, transferred lawmaking power
from the national government to the states.
Such a devolution of power seems inconsis-
tent with the centralizing drive of the New
Deal and the expansion of national power that
marked the “constitutional revolution.” The
third doubt emerges from the fact that Erie
limited the federal judicial power at exactly
the same time that the Supreme Court was ex-
panding that power in certain selected areas. !
The New Deal “constitutional revolution” in-
volved not only the expansion of national
power and a new “judicial restraint” but also
the articulation, and sometimes enforcement,
of doctrines that authorized the federal courts
to give “stricter scrutiny” to government acts
that impinged on certain favored non-
economic rights. In the late 1930s, as the
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Court abolished the doctrine of “liberty of
contract” and expanded congressional power,
it also advanced the idea that certain individ-
ual rights—such as those specified in the Bill
of Rights—held a “preferred” position that re-
quired the judiciary to protect them with spe-
cial vigilance and vigor. Erie’s limitation on
federal judicial power seems inconsistent with
this other aspect of the “constitutional revolu-
tion.”

Careful consideration, I submit, dispels
each of these doubts. The “congressional
power” doubt misunderstands Brandeis and
Erie, while the “decentralization” doubt mis-
understands Erie and the New Deal. The last,
the “stricter scrutiny” doubt, presents a more
complex question and requires a more ex-
tended analysis. Ultimately, however, it, also,
misconceives both Brandeis and his opinion.

The “congressional power” doubt rests on the
fact that Brandeis’s opinion contains language
that appears to set limits on the powers of
Congress. Erie stated that “Congress has no
power to declare substantive rules of common
law,” and it seemed to invoke the Tenth
Amendment, declaring Swift unconstitutional
because it allowed the federal courts to invade
“rights which in our opinion are reserved by
the Constitution to the several States,”!4
However, Brandeis was neither placing
limits on the power of Congress nor relying on
a substantive Tenth Amendment. Rather, the
constitutional theory he advanced was based
on two other and quite different propositions,
neither of which mandated any particular limit
on congressional powers. The first was what
Brandeis viewed as a fundamental constitu-
tional principle: that the powers of the legis-
lative and judicial branches of the federal gov-
ernment are “coextensive.”!5 The second was
Brandeis’s factual minor premise: that Swift v.
Tyson allowed the federal courts to declare
common law rules “which Congress was con-
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fessedly without power to enact as statutes.” !0
And on that factual point, Brandeis was surely
right: under Swift, the federal judiciary made
common law rules controlling insurance con-
tracts and determining legal rights in disputes
between states, two areas over which the Court
had held that Congress lacked legislative au-
thority.!7

Thus, in Erie Brandeis did not hold that
there was any new or particular limit on con-
gressional authority. His opinion limited the
lawmaking power of the federal courts, not
that of Congress. The statement that “Con-
aress has no power to declare substantive rules
of common law”!8 meant only that Congress
had no general lawmaking authority over
common law matters independent of its con-
stitutionally delegated powers. As a conse-
quence, under the axiom of coextensive pow-
ers, the federal courts were equally limited and
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The author of the Erie opinion,
Louis D. Brandeis, did not intend
to limit the power of Congress
but to limit the powers of the
federal courts. He also favored
extending both federal and state
power to address the nation's
social and economic problems.

could, therefore, claim no common law power
to make general law.

Given that constitutional theory, the Tenth
Amendment in Erie necessarily played only a
derivative role.!9 Swift’s fatal flaw was not that
it transgressed a substantive limit on federal
power created by the Tenth Amendment.
Rather, its flaw was that it allowed federal judi-
cial lawmaking in areas that were considered
—as of 1938—beyond the lawmaking power
conferred on Congress. Accordingly, and
solely as a corollary, such judicial lawmaking
also transgressed the Tenth Amendment.

That Brandeis did not intend to rely on a
substantive Tenth Amendment seems clear.
First, he favored recognition of broad federal
legislative powers and repeatedly rejected the
Tenth Amendment as an independent limit on
those powers. Second, in the formative drafts
of his opinion, where he developed and articu-
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lated Erie’s constitutional theory, he ignored
the amendment, framing his constitutional ar-
gument without reference to it. Third, even
when, in response to comments from Chief
Justice Hughes and Justice Butler, he added
apparent references to the amendment late in
the drafting process, he still carefully denied it
explicit recognition. He refused to identify it
by name, to cite it formally, or to place any of
the words of his opinion in quotation marks.
Finally, his purpose in Erie was not to limit
the powers of Congress but, rather, to limit the
powers of the federal courts.20 Thus, the “con-
gressional power” doubt is easily resolved.

The second doubt about Erie’s congruence
with the “constitutional revolution”—the “de-
centralization” doubt—rests on the fact that
Brandeis’s decision transferred lawmaking
power from the national government to the
states. This suggests that Erie was inconsistent
with the dominant thread of New Deal consti-
tutionalism, the expansion of national power.

This doubt, however, also proves insub-
stantial for two distinct—if related—reasons.
First, the decentralization doubt fails to distin-
guish between progressive and New Deal atti-
tudes toward the different branches of the fed-
eral government. The New Deal expanded
national legislative, executive, and adminis-
trative power, but not national judicial power.
Indeed, this last power it sought to limit.

For more than half a century, populists,
progressives, and New Dealers had criticized
the federal courts as protectors of private prop-
erty and major obstacles to essential social and
economic reforms. They had tried repeatedly
to limit the power of the federal courts, and
Brandeis had frequently supported their ef-
forts.2! Legal progressives fastened their
hopes for social and economic progress on
far-reaching and expertly designed programs
of legislative reform, and they cast wary eyes
on the ill-informed and “conservative” courts.

Erie was entirely consistent with those
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views and with the long political campaign of
these groups to limit the “conservative” fed-
eral courts.2? Brandeis’s opinion did not limit
the powers of Congress but, rather, used the
given scope of congressional power to reign
in and discipline the federal courts. Indeed,
Brandeis implied, federal judicial lawmaking
power was limited not only to those areas over
which Congress had constitutional authority
but also to those areas in which Congress had
chosen to act. State law controlled, Erie de-
clared, “[e]xcept in matters governed by the
Federal Constitution or by Acts of Con
gress.”23 Erie, then, stood for the proposition
that Congress—not the federal judiciary—
was the primary lawmaking agency of the na-
tional government. Aside from enforcing in-
dependent constitutional mandates, the fed-
eral courts should defer to Congress both
when it asserted national authority and when
it decided that national authority should not be
asserted in a specific area.

The second reason why the decentraliza-
tion doubt lacks substance is that it is based on
an erroneous factual premise. It assumes that
increasing national power was the sole thrust
of the New Deal and its “constitutional revo-
lution” and that expanding federal power in-
evitably meant a lessening of state power. En-
larged national power was essential, but the
New Deal supported the extension of govern-
mental power at all levels. The desire to regu-
late economic behavior and to ameliorate the
harsh consequences of the Great Depression
led New Dealers to favor the expanded use of
legislative and administrative powers at the
state and local level as well as at the national
level. Moreover, the New Deal changed sub-
stantially over time. While much of its early
thrust emphasized national planning and the
power of federal government to direct and
control economic behavior, by 1938 it had
largely abandoned that approach. After the
middle of 1937, in fact, it moved toward more
indirect regulatory approaches that left more
authority with both private enterprise and
state and local governments.24
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Similarly, the “constitutional revolution”
involved more than merely expanding na-
tional power. In repudiating the doctrine of
“liberty of contract,” for example, the Court
freed state legislatures from judicial con-
straints every bit as much as it freed Congress.
And, while it expanded congressional power
under the Commerce Clause, it also expanded
state legislative power under the same consti-
tutional provision by narrowing the con-
straints imposed on local regulations by the
dormant Commerce Clause.?

In expanding the regulatory powers of
both state and national governments, the “con-
stitutional revolution” followed an approach
that Brandeis had long advocated. “My own
opinion,” he explained during his early years
on the Court, “has been that it was wise (1) to
treat the constitutional power of interstate
Com. as very broad & (2) to treat acts of Con-
gress as not invading State power unless it
clearly appeared that the federal power was in-
tended to be exercised exclusively.”26 In other
words, Brandeis’s goal was to see an expan-
sive use of both state and federal powers to
address the nation’s social and economic
problems. The “recognition of Federal pow-
ers,” he insisted, “does not mean denial of
State powers.”?7

Thus, while Erie did shift lawmaking
power to the states, that result was not incon-
sistent with the “constitutional revolution.”
The decentralization doubt lacks substance,
then, for two equally compelling reasons. It
fails to distinguish between attitudes toward
judicial and legislative power, and it overlooks
the fact that the New Deal “constitutional rev-
olution” expanded governmental powers at all
levels and assumed that those expanded pow-
ers would complement one another.28

V.

That brings us to the third—and, by far, most
intriguing—doubt about Erie’s congruence
with the New Deal “constitutional revolution,”
the “stricter scrutiny” doubt. Indeed, given the
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arguments I have already made, Erie seems
quite inconsistent with this other aspect of the
“constitutional revolution.” Put most bluntly,
if Erie limited federal judicial power, pro-
claimed the lawmaking primacy of Congress,
and transferred judicial power from federal to
state courts, was it not inconsistent with the
idea of a stricter scrutiny standard that would
enhance federal judicial power?

That question, of course, implicates what
has arguably been the central issue in Ameri-
can constitutional law since the New Deal: the
development of different levels of judicial
review—minimal scrutiny for government
actions dealing with “economic” activities and
stricter scrutiny for government actions touch-
ing special “noneconomic” rights. My concern
here is with but one part of that overarching
issue. It is not a normative concern with the
justifications for using different levels of scru-
tiny, but an empirical concern about a specific
historical relationship: Was Brandeis’s opin-
ion in Erie consistent or inconsistent with
ideas of stricter scrutiny that emerged during
the New Deal “constitutional revolution™?

The answer, I suggest, is that Erie and the
stricter scrutiny idea were not only consistent,
but mutually reinforcing. Understanding why
that is so illuminates key elements of Bran-
deis’s constitutional jurisprudence, highlights
some of the distinctive characteristics of the
“constitutional revolution,” and helps us un-
derstand the ways in which the federal courts
—and our ideas about them—have changed
over the course of the twentieth century.2?

The historical congruence between Erie
and the stricter scrutiny approach holds on
three separate levels: political, theoretical, and
institutional.

A.
The first connection between Erie and the
stricter scrutiny idea lay in the political and
social sympathies they shared. Erie was rooted
in Brandeis’s suspicion of large corporations,
his conviction that those corporations often
abused their power, and his concern for the
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CroRrUS OF GRIEF-STRICKEN CONSERVATIVES : Oh, what an associate for such a pure and innocent
girl! And we have tried to bring her up o carefully. too!

Erie was rooted in Brandeis's suspicion of large corporations, his conviction that those corporations often
abused power, and his concern for the plight of ordinary human beings forced to litigate against such overpow-
ering foes. This cartoon satirizes the fears of industrialists and business leaders over the nomination of the
“people’s attorney” to the Supreme Court in 1916.
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plight of ordinary human beings forced to liti-
gate against such overpowering foes. The gen-
eral federal common law under Swift was
widely regarded as favoring corporate defen-
dants, and diversity removal jurisdiction al-
lowed those corporate defendants to take their
cases from state to federal courts and thereby
gain access to Swift’s more favorable federal
common law.30 Thus, in abolishing the Swift
doctrine, Erie promised to deprive those cor-
porations of a substantial advantage and to as-
sist ordinary individuals in enforcing their
legal rights against their much stronger adver-
saries.

The doctrine of Swift v. Tyson, Brandeis
charged, “rendered impossible equal protec-
tion of the law.”3! Because the Equal Protec-
tion Clause of the Fourteenth Amendment ap-
plied only to the states, while Erie condemned
the “course pursued”32 by the United States
courts, this invocation of “equal protection”
seemed to have no clear or even intelligible
doctrinal meaning. To Brandeis, however, his
statement had a meaning that was both clear
and compelling. It identified not the legal
basis of his decision but rather a factual predi-
cate. Paired with diversity removal jurisdic-
tion, Swift’s general federal common law gave
corporate defendants the invaluable advan-
tage of being able to choose not only between
different courts but also between different
bodies of substantive law. That, Brandeis de-
clared, constituted a systemic “injustice.”33
Swift was responsible for a “discrimination”
that was “far-reaching,” one that “in practice”
disadvantaged ordinary citizens who sought
to enforce their legal rights against national
corporations.34

Thus, Erie’s social and political sympa-
thies were attuned to the systemic exploitation
of weak and disadvantaged individuals by
large, organized, and well-financed adversar-
ies. Those sympathies were characteristic of
Brandeis’s jurisprudence,35 and they helped
shape the New Deal “constitutional revo-
lution” as well.36 More to the point, those
sympathies paralleled the intuitive sympathies
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that helped inspire and justify the emerging
idea of stricter scrutiny.

Indeed, a decade before the New Deal
came to power, the Court began—albeit cau-
tiously and sporadically—to expand the pro-
tections of the First and Fourteenth Amend-
ments. Reacting in part to progressive charges
that it was biased in favor of wealth and prop-
erty, the Court began to expand the scope of the
“liberty” it protected and to show a new sensi-
tivity to certain types of social and political
abuses. Between 1923 and 1937 it issued a
scattering of path-breaking decisions that pro-
tected certain noneconomic individual rights:
the speech rights of unpopular political dissi-
dents, the educational and child-rearing rights
of religious and ethnic minorities, the voting
rigats of African Americans in the South, and,
for criminal defendants—who in most of the
Court’s major decisions were, in fact, outra-
geously abused Southern blacks—therighttoa
fair trial free from intimidation, coercion, and
torture.37

These diverse lines of cases shared two
striking characteristics. One was their inter-
vention in legislative and executive mauers to
enforce judicially defined standards of fair-
ness and legal integrity. The other was their
enforcement of those new standards on behalf
of relatively weak, scorned, and politically
oppressed groups and individuals.

From the beginning, Brandeis supported
the Court’s tentative new direction in all four
of these lines of decisions. In the free speech
cases, in particular, he took an advanced and
aggressive position (usually, during the 1920s,
in dissent). In his famous 1927 concurrence in
Whitney v. California,3® for example, he main-
tained that the nation’s founders had placed
their faith “in the power of reason as applied
through public discussion” and had made that
belief “a fundamental principle of the Ameri-
can government.”3? To encourage judicial en-
forcement of that principle, Brandeis reshaped
the “clear and present danger” idea into an
elaborate and highly speech-protective limita-
tion on government action. A state could not
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“ordinarily” prohibit political speech, he in-
sisted, even when “a vast majority of its citi-
zens” regarded the speech as “false and fraught
with evil consequence.”40

In the 1930s, while the Court continued
hesitantly to expand the protections it offered,
world events combined to magnify the impor-
tance of its new decisions and to strengthen the
idea that the federal judiciary was an essential
guardian of the civil rights and liberties of
disfavored groups and individuals. Looking
abroad, Americans witnessed the spread of
“totalitarian” movements in Europe and in
1933 the shocking triumph of Nazism in
Germany. Increasingly, they worried about
the possibility that the United States might be
vulnerable to some similar homegrown move-
ment, and opponents of the New Deal warned
that the increasing centralization and ex-
panded executive authority of the federal
government threatened to introduce a presi-
dential dictatorship. Many Americans—sup-
porters as well as opponents of the New Deal
—responded by embracing the ideal of the
“rule of law” as the nation’s fundamental bul-
wark against such radical dangers. Central to
that ideal was the conviction that courts should
be independent of government and, when nec-
essary, willing and able to compel government
officials to answer at the bar of justice.

At the same time, looking inward during
the Great Depression, many Americans also
began to recognize that certain domestic
groups had been particularly disadvantaged
by a variety of social and political forces,
often including the prejudices of government
agencies and even of the courts themselves.4!
African Americans, Jews, Catholics, orga-
nized labor, diverse immigrant groups, and
various radical factions drew increasing sym-
pathy as they began raising the banner of con-
stitutional right to protect their interests and
activities. During the 1930s, moreover, the
political visibility and influence of those out-
sider groups grew substantially, and with
Roosevelt’s triumphant reelection in 1936
they established themselves as major compo-
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nents of a newly dominant national Demo-
cratic coalition.

Given those dramatic domestic and inter-
national challenges, and Brandeis’s own abid-
ing commitment to the value of personal pri-
vacy and the importance of governmental
integrity, it is not surprising that he would
look favorably on efforts to generalize the
Court’s scattered new civil liberties decisions
into a broader and more coherent doctrine of
constitutional stricter scrutiny.#2 Nor, to the
present point, is it surprising that the progres-
sive Justice who sought to expand federal ju-
dicial power in Whitney’s context would seek
to restrict it in Erie’s.

Although the Court’s civil liberties deci-
sions involved widely different issues than
those Erie presented, Erie and the civil liber-
ties decisions showed one paramount similar-
ity: in each, the Court found grounds to inter-
vene on behalf of the weak confronted by the
strong. Limiting federal judicial power in Erie
led to the same generic consequence that ex-
panding the federal judicial power brought in
the civil liberties cases. The result in each was
that those who lacked influence and resources
would receive from the courts some increased
protection against those who held and ex-
ploited society’s multiform levers of power.

B.

The second connection between Erie and the
stricter scrutiny idea was doctrinal and theo-
retical. Brandeis’s decision came down the
same day the Court announced its path-
breaking opinion in United States v. Carolene
Products Co.,*? the fountainhead of stricter
scrutiny theory. Carolene Products was writ-
ten by Justice Harlan F. Stone, a member of
the Court’s progressive wing who had worked
closely with Brandeis for more than a decade.
Stone was one of the Justices who joined to
give Brandeis his bare majority in Erie, and in
Carolene Products Brandeis did the same for
Stone, casting the vote that gave Stone a bare
majority for his tentative new proposals about
stricter scrutiny.#4
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Brandeis's vote in Carolene Products gave Justice Harlan F. Stone (pictured here with his wife, Agnes) a bare
majority for his tentative new proposals about “stricter scrutiny” for non-economic rights and liberties. Stone
had earlier joined other Justices to give Brandeis a similarly slim majority in Erie.
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Carolene Products is recognized as a
seminal case for two reasons. One is that it ex-
plicitly articulated for the first time the flaccid
“rational basis” test that the Court would sub-
sequently use to review “regulatory legis-
lation affecting ordinary commercial trans-
actions.”# That test represented the Court’s
highly deferential “New Deal” attitude toward
the regulation of commercial activities, and it
promised vast discretion to state and federal
legislatures. Needless to say, Carolene Prod-
ucts’s highly deferential standard of review fit
quite snugly with Erie’s premise of legislative
primacy. On that point, the two cases, quite
obviously, were one.

Carolene Products did something else, of
course, something that proved far more pro-
vocative than its “rational basis” test. The case
contained a footnote, numbered four, com-
monly called the most famous footnote in Su-
preme Court history.46 In it, Stone suggested
that legislation might be required to show
more than a mere “rational basis” in three spe-
cial situations: first, when it impinged upon
rights expressly protected by the Constitution
(such as those in the Bill of Rights); second,
when it restricted normal democratic “politi-
cal processes” through which people could
“ordinarily” protect themselves (as did stat-
utes that deprived citizens on racial grounds of
the right to vote); and, third, when it operated
against “discrete and insular minorities” (such
as disfavored racial or religious groups) that
might be prevented by “prejudice” from pro-
tecting themselves through the democratic
“political processes” upon which people could
“ordinarily” rely.47

In retrospect, then, Carolene Products
seems to be a critical transition point. Stone’s
opinion expressly embraced a sweeping judi-
cial deference toward economic regulation
while at the same time beginning to explore
the theoretical bases for a limited new judicial
activism that would provide special protection
for noneconomic civil rights and liberties.

When Stone proposed in Carolene Prod-
ucts that the courts give “more exacting judi-
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cial scrutiny” to legislation that interfered with
normal political processes, he was extending
an idea that Brandeis himself had tried to make
central to First Amendment jurisprudence
since 1920.48 Freedom of speech deserved
special protection, Brandeis had repeatedly ar-
gued, not just because it was an individual
right but because it was a social good, a neces-
sary instrument of intelligent democratic gov-
ernment. In his Carolene Products footnote,
Stone cited Brandeis’s concurrence in Whit-
ney,* where Brandeis had elaborated that
exact point. The Founders embraced freedom
of speech, Brandeis maintained there, because
they had “confidence in the power of free and
fearless reasoning applied through the pro-
cesses of popular government.”>0 Thus, pro-
posing that the courts should intervene to
preserve the open processes of democratic
government, Stone’s Carolene Products foot-
note generalized Brandeis’s own distinctive
First Amendment jurisprudence.

In terms of formal doctrine, of course,
Carolene Products addressed issues that were
entirely unrelated to those raised in Erie.
Across widely separated constitutional fields,
nonetheless, the two opinions blended in giv-
ing voice to similar constitutional values and
similar institutional prescriptions.

The fundamental congruence between
the two opinions held on two distinct levels.
The first centers on the core idea in Stone’s
footnote: that the judiciary should give more
searching scrutiny to government actions
when they either blocked or resulted from
blockage in “those political processes” which
“ordinarily” operated to prevent the passage
of “undesirable legislation.”5! In such special
cases, Stone reasoned, judicial intervention
might be necessary to open up and protect the
operation of normal democratic processes.
That proposition paralleled the progressive
theory that underlay Erie. Swift’s fatal consti-
tutional flaw, after all, was that it allowed
nonconstitutional federal judicial lawmaking
in areas where Congress could not act. By
prohibiting judicial lawmaking in those areas,
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Since the late nineteenth century, corporations operating in interstate commerce had regularly—and, in
Brandeis's mind, quite unfairly—exploited diversity removal jurisdiction to impose heavy legal and extra-legal
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rate removal tactics, causing litigation to mushroom to such an extent that Brandeis sought to render the pro-
cess more efficient. This cartoon suggests that corporations had the upper hand.
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Erie ensured that—absent a constitutional bar
—Congress would be able to alter or abolish
any federal judge-made rule of law. Thus, in
Erie, Brandeis acted, as Carolene Products
suggested was proper, to eliminate a long-
standing legal rule that blocked up normal
democratic lawmaking processes.52

The second parallel between Erie and
Carolene Products centered on Stone’s idea
that “discrete and insular minorities” might
suffer from disabilities that prevented them
from protecting themselves through ordinary
political processes. To recognize the parallel
between Erie and Carolene Products on this
level, we must backtrack a bit.

Two months before Erie and Carolene
Products came down, Stone wrote for the
Court in South Carolina State Highway De-
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partment v. Barnwell Brothers, Inc.53 In
Carolene Products, Stone cited his Barnwell
opinion in support of his proposition about
“discrete and insular minorities.” In Barnwell,
the Court heard a challenge to a state statute
that prohibited trucks from using the state’s
highways unless they conformed to certain
size and weight limits. Reviewing the statute
under the dormant Commerce Clause, Stone
suggested that the Court’s jurisprudence in
the area rested, in significant part, on an un-
derlying “thought™ that he traced back to the
Marshall Court and the constitutional conven-
tion.34 That thought was that the residents of a
state could use their local political power to
enact commercial regulations that discrimi-
nated against nonresidents because those non-
residents were not represented in the enacting

Na
v

In Justice Stone’s Barnwell opinion, he reasoned that residents of a state could use their local political power
to enact commercial regulations that discriminated against non-residents because those non-residents were
not represented in the enacting state’s political process and thus could not defend their interests. The case
challenged a South Carolina statute that prohibited trucks from using the state’s highways unless they con-

formed to certain size and weight limits.
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state’s political process and, hence, could not
defend their interests in that process. As a re-
sult, Stone reasoned, when states passed legis-
lation that unfairly favored the interests of
their own residents or unfairly burdened the
interests of nonresidents,55 judicial interven-
tion voiding the statutes was proper because
such statutes had not been enacted subject to
the “political restraints” of democratic repre-
sentation which “normally” operate to ensure
fairness and balance in the legislative process.

The thought that Stone advanced in
Barnwell echoed in both Carolene Products
and Erie. In Carolene Products, Stone gave
the thought a broad and theoretical form, gen-
eralizing it to state a fundamental principle.
Legislative action required “more searching
judicial inquiry,”56 Carolene Products pro-
posed, when it disadvantaged identifiable
groups that could not protect themselves in
the ordinary democratic political process. In
Erie, Brandeis gave the thought a different
form, specific and quite practical. He used it
to underwrite Erie’s particular finding that
federal law created a “far-reaching” discrimi-
nation that denied “equal protection” to an
identifiable class of persons.

While Stone’s application of Barnwell’s
thought in Carolene Products appears obvi-
ous, Brandeis’s use of it in Erie is not as
readily apparent.57 The key to understanding
the unity of the three opinions lies in recog-
nizing the ways in which Brandeis had to re-
cast Barnwell’s thought to adapt it to the dif-
ferent situation that Erie presented.

First, the law of diversity jurisdiction in-
volved in Erie—unlike the dormant Com-
merce Clause analysis in Barnwell—was
framed not in terms of “residents” and “non-
residents” but in terms of “citizens” and “non-
citizens.” Thus, Brandeis had to translate
Barnwell’s distinction into the appropriate
cognate distinction: “residents” became “citi-
zens,” and “nonresidents” became ‘“‘nonciti-
zens.” Then Brandeis had to relate the distinc-
tion, as Stone had done in Barnwell, to an
identifiable and unfair “discrimination.” For
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more than half a century, populists and pro-
gressives had condemned Swift and diversity
jurisdiction for unfairly benefiting national
corporations and heavily burdening ordinary
citizens who sought to sue them. Brandeis
shared that view, and in Erie he gave voice to
that progressive critique in the form of his “cit-
izen/noncitizen” distinction. “Swift v. Tyson,”
Brandeis declared, “introduced grave discrim-
ination by noncitizens against citizens.”8

Second, and less obvious, the “discrimi-
nation” Brandeis identified in Erie was struc-
turally the obverse of the discrimination at
issue in Barnwell. Thus, Brandeis had to in-
vert Barnwell’s reasoning. While Barnwell
addressed the situation where local law fa-
vored local residents over out-of-staters, Erie
addressed the reverse situation, where na-
tional law favored national actors—that is,
noncitizen corporations operating in interstate
commerce-—over local residents. Instead of
local residents using local law to disadvantage
nonresidents (as in Barnwell) Erie presented a
situation in which national actors used na-
tional law to disadvantage local actors. In di-
versity litigation, congressional jurisdictional
statutes and Supreme Court rulings under
Swift—national policy determinations—com-
bined to aid outsider noncitizens and to disad-
vantage local citizens. And on such national
policy issues, Brandeis believed, it was those
noncitizen foreign corporations that had en-
joyed the only effective voice in the relevant
“ordinary” political process—that of national
politics.

Revealingly, Brandeis’s opinion specifi-
cally pointed to the fact that national “legis-
lative relief has been proposed” to remedy
the discrimination against citizens, and he
cited a number of unsuccessful bills that had
been introduced in Congress over the years
to limit or abolish diversity jurisdiction and
to overturn Swift.5 All of those legislative
efforts had failed,%0 and as a matter of formal
legal analysis, they had neither weight nor
meaning. Consequently, Brandeis’s refer-
ences to them seemed puzzling. With the
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Barnwell/Carolene Products thought in mind,
however, Brandeis’s statements about the
long and futile efforts to obtain “legislative
relief” become both understandable and sa-
lient: the unsuccessful bills evidenced the in-
ability of local citizens to protect themselves
against noncitizens in the “ordinary” national
political process.

Thus, Erie shared not only the distinctive
democratic fairness values of Barnwell and
Carolene Products but also a similar theory of
judicial intervention. All three opinions sought
to recognize the primacy of the legislature,
while making room for special situations
where the courts—still remaining true to dem-
ocratic ideals—might act more vigorously and
independently.6! Tentatively, and with great
caution, the three opinions suggested the same
fundamental guiding principle: when ordinary
democratic political processes were blocked
up, or when they were used in systematic ways
to exploit the weak and disadvantaged, the
courts might properly intervene to provide
relief.

C.

The third connection between Erie and the
stricter scrutiny approach was less direct and,
to some extent at least, unintended. Nonethe-
less, it was important and, in the long run, per-
haps of greatest significance. That third con-
nection lay in the way that Brandeis and Erie
helped to reshape the very idea of the federal
judiciary as an institution of American gov-
ernment.

Brandeis was a sophisticated and broad-
visioned judge, and his jurisprudence was
complex and ambitious. As much as he be-
lieved in social justice and legislative pri-
macy, he believed equally in the need for sys-
tematization and efficiency.62 Beyond his
immediate political and social goals, Brandeis
designed Erie to help structure an integrated
judicial system in the United States, to ratio-
nalize the relationship between federal and
state courts, and to bring greater order and ef-
ficiency to their work.
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In the years after World War I, Brandeis
had grown increasingly concerned over the
proliferation of elaborate, exploitative, and
sometimes unethical litigation practices.5?
Since the late nineteenth century, corpora-
tions operating in interstate commerce had
regularly—and, in Brandeis’s mind, quite
unfairly—exploited diversity removal juris-
diction to impose heavy legal and extra-legal
burdens on individuals who sued them. In re-
sponse to that practice, an emerging urban
personal injury bar had gradually developed a
variety of counter-tactics to defeat corporate
removal practices. As a result, by the 1890s
large and increasing amounts of federal litiga-
tion centered on jurisdictional disputes that
were generated by the struggle over re
moval.%* After 1910 plaintiffs’ attorneys esca-
lated their tactical warfare by widening the
range of procedural devices they used to dis-
advantage corporate defendants and by shop-
ping their cases interstate in search of particu-
larly hospitable forums. Minnesota became a
particular favorite: its pro-plaintiff procedures
and liberal juries with well-deserved reputa-
tions for largesse attracted tort plaintiffs like a
big, legal “blue-light special.” Corporate
counsels reacted with their own tactical in-
novations. They counterattacked by forcing
claimants into costly multiple litigations, de-
veloping new theories to expand corporate ac-
cess to federal courts, using equity to defeat
claimants’ forum choices and deny them trials
by jury, and—after passage of the federal
Declaratory Judgment Act in 1934—initiating
suits in the federal courts for preemptive judg-
ments of nonliability under the Swift doc-
trine.%5

Disturbed by the mushrooming tactical
escalation and the compounding waste of so-
cial resources, Brandeis began exploring ways
to impose greater order and efficiency on liti-
gation practice. He experimented with the
Commerce Clause, the Full Faith and Credit
Clause, and even the politically dangerous
Due Process Clause as devices to minimize in-
centives for interstate forum shopping.66 Erie
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was a part of his overall campaign. Abolishing
the general federal common law would elimi-
nate a major incentive for intra-state forum
shopping and reduce the utility of a variety of

- popular manipulative tactics. That achieve-
ment, in turn, would mean that courts and liti-
gants could concentrate their efforts on ad-
dressing the substantive merits of disputes.
The result would be to simplify litigation prac-
tice, conserve social resources, and rationally
order the overall business of the nation’s judi-
cial system.

In attempting to systematize the work of
the courts, Erie pulled two related ideas in its
wake. One was relatively obvious, and surely
one that Brandeis intended. Systematizing the
judicial system implied specialization, and
Erie identified the special roles that state and
federal courts should play in an integrated na-
tional judicial system. Erie expressly held that
state courts were properly the authoritative
exponents of state law. It directed state law is-
sues to the state law experts, the state judges
who were most familiar with local rules and
local policies. Erie did not prescribe the role
of the federal courts so explicitly, but it im-
plied that they—as the courts of the nation sit-
ting in every state in the Union—should spe-
cialize in issues of national significance and
serve as comparable experts on questions of
national law. That, indeed, was Brandeis’s be-
lief, and he worked to spread that idea on and
off the Bench.67

The second idea that trailed in Erie’s
wake was not clearly stated, and it was not a
logically necessary implication of Brandeis’s
opinion. Indeed, as the law would subse-
quently develop, Brandeis might well have
qualified or even rejected it. Nonetheless, im-
plicit in Erie was a parallel idea: if state courts
were the authoritative voices of state law, then
the federal courts were the authoritative voice
of federal law. That idea contained two re-
lated elements. One was that it was the federal
judiciary as an integrated institution—not just
the Supreme Court, but the lower courts as
well—that constituted the authoritative voice
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of federal law. The other was that, when the
federal judiciary ruled on issues of federal
law, its decisions constituted truly “federal”
law; that is, they carried the mandate of the
Supremacy Clause and hence compelled obe-
dience from the states and their courts.8

The latter element was especially impor-
tant. Under Swift, the federal courts had made
what was called “federal” common law, but
established doctrine—and the jurisprudential
theory that underlay Swifr—defined their de-
cisions as merely “independent judgments” as
to what was properly “state” law. Conse-
quently, issues arising under Swift’s federal
common law did not present “federal ques-
tions” that conferred either original jurisdic-
tion on the lower federal courts or appellate
jurisdiction on the Supreme Court of the
United States. Even more important, because
decisions under Swift did not constitute truly
“federal” law, they were not binding on the
states under the Supremacy Clause.®9 In its
fundamental institutional significance, then,
Swift had been quite equivocal. It did give the
national courts power of a kind, but in other
ways—less obvious but ultimately more im-
portant—it squandered their power and dissi-
pated their influence. Swift placed the federal
courts in a position of ambiguous equality
with state courts, and it obscured the extent to
which they could create judge-made rules that
would have the full force of the Supremacy
Clause behind them.

Thus, Erie advanced—albeit with differ-
ent degrees of directness and intent—three
powerful and interrelated ideas about the na-
ture of the federal courts and their proper role
in American government: first, that they con-
stituted a special national system of courts;
second, that they properly specialized in—
and were the experts on—issues of national
law; and third, that they were the authoritative
institutional voice of national legal suprem-
acy. Brandeis’s opinion, then, did not simply
limit federal judicial power. Rather, it refo-
cused and redefined that power. It is doubtful
that Brandeis either saw or intended all of the
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implications and consequences that would
eventually flow from these ideas, but flow
they would.”0

Indeed, if timing is all, then Erie’s timing
in this regard was critical. The broader ideas
that were implicit in Brandeis’s opinion reso-
nated deeply with the nation’s experiences
and felt needs in the late 1930s and early
1940s. The New Deal’s innovative and far-
reaching social welfare and economic regu-
latory programs, and the massive social and
institutional demands of World War II, com-
bined to expand drastically the scope of fed-
eral law and to extend it into all aspects of
American life. Ironically, in fact, Erie’s
axiom of coextensive powers—announced
at a time when congressional authority was
being expanded substantially-—had the logical
consequence of expanding equally the power
of the federal judiciary. To identify state
courts with state law, while implicitly grant-
ing the federal courts a special portfolio for
federal law, at just such a time, was in fact to
confer on the national judiciary immense new
powers, a clearer institutional identity, and a
potentially commanding new status.

Strengthening those jurisprudential and
institutional developments, the late 1930s and
early 1940s witnessed an unusual conver-
gence of political forces in favor of expanding
the role of the federal courts and continuing
their institutional reorientation, which had
begun in the late nineteenth century.”! Politi-
cal conservatives, long enamored of the fed-
eral courts as the guardians of economic lib-
erty and private property, became even more
intensely committed to them and to the idea
that they played a special role in American
government. Their passionate campaign to
defeat Roosevelt’s Court-packing plan in
1937 elevated the federal judiciary to an al-
most sacred position. Moreover, in their ef-
forts to portray the Supreme Court as the great
bulwark of American constitutional rights,
they sought to broaden the Court’s appeal by
proclaiming it the essential safeguard not just
of private property but of a much wider set of
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individual rights and freedoms—as not
merely the protector of the wealth that the few
enjoyed but, far more broadly, the protector of
the fundamental liberties that all Americans
shared. Furthermore, political conservatives
were determined to constrain and control the
New Deal’s activist regulatory agencies, and
the federal courts readily appeared as their
most promising instrument. Accordingly,
they fought persistently to establish new pro-
cedures that would allow or require more ex-
tensive and exacting federal judicial review of
the actions of those agencies.’? Throughout
the 1940s, the need to defend and expand the
role of the national judiciary remained an arti-
cle of conservative faith.

At the same time, political liberals were
beginning to view the federal courts far more
favorably than their progressive forebears had
done. By the early 1940s, in fact, Roosevelt’s
judicial appointments had transformed both
the political orientation and the public image
of the national courts. As the ideology of late
New Deal liberalism coalesced and spread,
encouraging activist government and in-
creased federal involvement in social and eco-
nomic matters of national concern, its values
began gradually to seep into thinking about
the proper role of the federal courts. More-
over, liberals were beginning to force new is-
sues to the center of American politics. In-
creasingly, they decried the evils of racial
discrimination and urged vigorous federal ac-
tion to combat segregation and remedy other
racial abuses in the South. Similarly, they
gave new emphasis to the importance of pro-
tecting individual civil rights and liberties,
and they called for severe limitations on ad-
ministrative discretion in regulating intellec-
tual and cultural activities of First Amend-
ment concern.”? One after another, these new
liberal issues suggested ever more persua-
sively the need for a more active and exacting
federal judiciary.

Thus, in the decade after Erie, a pivotal,
if largely unarticulated, consensus began to
form. The federal judiciary appeared as an at-
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tractive and preferred institution for many
groups—Iliberal and conservative alike—with
important political and social interests that
stood in need of special protection.
Recognizing Erie’s broader institutional
implications, then, and understanding the par-
ticular resonance those implications had in the
decade after 1938, we are in a position to
identify more precisely the third and final
connection—indirect and subtle, but never-
theless powerful and pervasive—between
Brandeis’s decision and the emerging stricter
scrutiny idea. Erie advanced ideas of federal
judicial systematization, specialization, and
supremacy, and those ideas combined—in the
context of a tumultuous period of foreign cri-
ses and domestic transformations—to help in-
spire and spread a compelling belief among a
broad range of Americans that the federal
courts were the chosen and essential institu-
tional vindicators of certain fundamental indi-

vidual federal constitutional rights. As that
idea crystallized and spread, normative theo-
ries of stricter scrutiny began to emerge and
compel attention. When fundamental federal
constitutional rights were at stake, the new
special role of the federal courts required the
use of some type of stricter scrutiny.

D.
Understood in their historical context, then,
Erie and the stricter scrutiny idea were not
only compatible but mutually reinforcing. In
spite of differences between widely varying
doctrinal areas, and in spite of complexities in
a period of sweeping historical change,’* Erie
and the stricter scrutiny idea were united by
three fundamental and overriding characteris-
tics: first, a political and social sympathy with
the weak and disadvantaged; second, a theo-
retical congruence in seeking the grounds on
which the judiciary, in a democratic society,
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may properly act to make new law and, if nec-
essary, counter the decisions of the legislative
and executive branches; and, third, an institu-
tional assumption that the federal courts have
a special role in developing federal law, vin-
dicating federal rights, and protecting the
Constitution’s great principles of procedural
fairness, personal freedom, and popular repre-
sentative government.

V.

With the force of the three doubts dissipated,
Erie stands as an easily recognizable element
of the New Deal “constitutional revolution.”
Brandeis’s opinion shared the characteristic
social, economic, political, and intellectual
sympathies that informed the New Deal
Court’s distinctive jurisprudence that devel-
oped in the critical years after 1937.

This is not to say, of course, that either
the New Deal or the “constitutional revolu-
tion” was simple, unified, unchanging, wholly
new, or fully coherent. Quite the opposite:
they were both complex, multifaceted, contin-
uously evolving, and marked by inconsisten-
cies and incompletions. That, however, has
been the nature of America’s democratic gov-
ernment and, for better or worse, the nature of
its constitutional law as well.
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The Declaration of Independence captured the core of democratic theory when it referred
to “Governments . . . deriving their just powers from the consent of the governed.” Eighty-
seven years later, when the American states were at war with each other after eleven of them re-
fused to accept the outcome of the election of 1860, President Abraham Lincoln restated the
principle of consent as “government of the people, by the people, and for the people.” However
phrased, this founding principle must be made functional. Otherwise, the “dependence on the
people” that James Madison acknowledged in 1788 in The Federalist, no. 51, as “the primary
control on the government” will not be achieved.!

The Framers deployed the principle of consent in various ways in the plan of government
they devised in Philadelphia in 1787. The Constitution entrusted the conduct of elections for na-
tional offices to the popularly elected legislatures of the pre-existing states, subject to modifica-
tions that Congress might make. People eligible to vote for “the most numerous Branch of the
State Legislature” elected members of the House of Representatives. State legislatures selected
members of the Senate. Electors, “appoint[ed], in such Manner as the Legislature [of each state]
... may direct,” chose the President and Vice President. Except for constitutional amendments
that instituted popular election for senators and significantly broadened the franchise, these pro-
visions still control the election of national officers. By peacefully determining those who shall
govern and by bestowing legitimacy on the decisions they make, those provisions have pro-
vided answers to crucial questions faced by every political system.

Yet how did the Framers link the Supreme  “by and with the Advice and Consent of the
Court to the principle of consent? They delib-  Senate,” was to “appoint . . . Judges of the su-
erately detached that body from any meaning- preme Court” who, along with judges of the
ful “dependence on the people.” The President,  “inferior Courts,” were to “hold their offices
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during good Behavior” and to enjoy “a Com-
pensation, which shall not be diminished dur-
ing their Continuance in Office.” Thus, in May
1788, when Alexander Hamilton imagined the
Supreme Court and a national judicial power in
The Federalist, no. 78, he defended this “inde-
pendence of the judges™ as “an essential safe-
guard” against the people, “against the effects
of occasional ill-humors in the society.” Of pri-
mary concern to Hamilton were “infractions of
the constitution,” which the anticipated power
of judicial review would not only check once
they had occurred but perhaps even discourage
at their outset. As Princeton’s Professor Ed-
ward S. Corwin would observe almost 160
years later, “judicial review represents an at-
tempt by American Democracy to cover its
bet.”2 Hamilton, however, strove valiantly in
the seventy-eighth Federalist to lodge consent
in the Court. Judicial review, he argued, did not
“suppose a superiority of the judicial to the leg-
islative power. It only supposes that the power
of the people is superior to both.”

It was this convergence of an appointed
Bench with the popular will that Chief Justice
John Marshall articulated in Marbury v. Mad-
ison,3 the first defense of judicial review in a
decision by the Supreme Court of the United
States. “That the people have an original right
to establish, for their future government, such
principles as, in their opinion, shall most con-
duce to their own happiness, is the basis on
which the whole American fabric has been
erected. The exercise of this original right is a
very great exertion; nor can it, nor ought it, to
be frequently repeated. The principles, there-
fore, so established, are deemed fundamental.
... Those, then, who controvert the principle,
that the Constitution is to be considered, in
court, as a paramount law, . . . reduce[] to
nothing, what we have deemed the greatest
improvement on political institutions, a writ-
ten constitution. . . . 4 For Marshall, consent
had two dimensions: popularly derived au-
thority to rule combined with popularly de-
rived limits on that rule. This is the link Jus-
tice Robert H. Jackson succinctly captured
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almost a century and a half later in the steel
seizure case. Article II's command that the
President “shall take Care that the Laws be
faithfully executed . . . gives a governmental
authority that reaches so far as there is law,”
advised Jackson. Likewise, the Fifth Amend-
ment’s command that “No person shall be . . .
deprived of life, liberty or property, without
due process of law . . . gives a private right
that authority shall go no farther. These sig-
nify about all there is of the principle that ours
is a government of laws, not of men, and that
we submit ourselves to rulers only if under
rules.”s

Marshall is the subject of a new biogra-
phy by CIA historian David Robarge, A Chief
Justice’s Progress.® The book is engaging,
well written, and exhaustively researched and
documented.” Yet any student of the fourth
Chief Justice knows that this major figure in
American constitutional history poses two
unique challenges for any author. First, the
Great Chief Justice—as Marshall has long
been known, as if no one else could ever be
his equal—casts a large shadow on the Con-
stitution and on the development of American
political institutions. Surely few early na-
tional political leaders are more difficult to
portray adequately in a single volume. To
write about Marshall after 1800 is to write
about the Supreme Court, and—with only a
few exceptions, such as William Johnson and
Joseph Story—to write about the Supreme
Court in the first third of the nineteenth cen-
tury is to write about John Marshall. Second,
Marshall’s place in the American pantheon
means that he has rarely been allowed to stray
far from the center of scholarly attention.
Alongside several biographies lie a host of
more narrowly focused volumes and reams of
articles, plus countless other studies in which
Marshall’s handiwork figures prominently. At
the 1955 bicentennial of his birth, one bibliog-
raphy counted nearly 750 titles.? The past 46
years have surely pushed that number to well
over a thousand. So it must be exceedingly
difficult today even for an accomplished
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CIA historian David Robarge has published a new
biography of Chief Justice John Marshall (pictured)
entitled A Chief Justice’s Progress. It is the first book
about Marshall devoted primarily to his pre-Court
years.

scholar to find something new to say about
John Marshall. In short, how does one justify
yet another book about this man?

A Chief Justice’s Progress is the first
book about Marshall devoted primarily to his
pre-Court years. In Robarge’s view, “[w]hat
is still lacking in the Marshall historiography
is an interpretive ‘half-life’: a biography that
emphasizes the formative influences on John
Marshall during the years before he became
Chief Justice.”!0 Inspired by a study of Abra-
ham Lincoln in the 1850s,!" Robarge finds
that previous biographers of Marshall have
often dealt with the pre-Court years superfi-
cially, prefatorily, or both. However, these
years merit detailed examination in their own
right for at least two reasons. First, Marshall
enjoyed an active public life for a quarter of a
century before his appointment as Chief Jus-
tice launched a 34-year judicial career. The
period thus has intrinsic interest as a window
onto Marshall as a Revolutionary War sol-
dier, lawyer, delegate to the Virginia constitu-
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tional ratification convention, member of
Congress, diplomat, Federalist party activist,
secretary of state, historian, and confidant to
President John Adams. Wholly apart from his
judicial service, Marshall was an influential,
if not a leading, figure during the formative
years of American national history. Second,
the events and situations of Marshall’s nearly
46 pre-Court years comprise “a cumulative,
character-forming experience” that “shaped
Marshall’s personality and attitudes.”!2 The
assumption is that Marshall as Supreme Court
leader and expounder of constitutional princi-
ples—subjects addressed in a lengthy final
chapter—can be neither fully appreciated nor
fully understood without knowledge of the
man before he became the fourth Chief Jus-
tice.

Robarge acknowledges that his method is
not risk free. “The most dangerous conceptual
pitfall of the half-life is the fallacy of retro-
spection: using the subject’s later historical
reputation as a lens for viewing his early years
as an unfolding chronicle that inexorably leads
to whatever historical circumstance made him
important.” He attempts to avoid this trap “by
treating Marshall’s life before 1801 on its own
terms as he lived it, while at the same time
looking at it in new ways. In doing so, how-
ever, | have not tried to force Marshall into
preconceived interpretive schemes or use him
as a passive medium for examining broad
forces and trends.”!3

This results in added insight, lively anal-
ysis and narrative, and a wealth of detail. For
example, an outline of three phases of Mar-
shall’s life illustrates the environment that in-
fluenced him. First, despite Marshall’s habit
of being a haphazard record keeper “who did
not believe the paper paraphernalia of his life
was worth preserving,”!4 Robarge has largely
succeeded in excavating materials that yield a
probably unmatched view of Marshall’s law
practice. In this he was aided considerably by
the ongoing publication of The Papers of
John Marshall.!5 Largely self-taught, Mar-
shall quickly became one of the most eminent
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attorneys in a state whose bar was the envy of
the rest of the nation. Marshall had seemed at
the outset almost destined for the law. Neither
he nor his parents, in their plans for his future,
appear ever to have given serious attention to
farming, medicine, the ministry, or mercantile
activities.

Second, in addition to a lucrative law
practice, the volume reveals Marshall’s efforts
to further strengthen his financial position
through land speculation and the development
of western lands. Investment in land deals was
to the late eighteenth century what investment
in oil and gas exploration and Internet compa-
nies has been to the late twentieth and very
early twenty-first centuries. One could make
or lose much money in a very short period of
time. Eventually Marshall owned over 41,000
acres in his own name, and he participated as
well in the purchase of part of the gigantic 5.2
million-acre Fairfax property in the Northern
Neck region of Virginia. The latter venture
drew upon Marshall’s skills as an attorney,
and Robarge shows how Marshall was able to
gain “legal protection for the syndicate’s title
through adroit legal and political maneuvers”
and how this in turn helped him “surmount(]
the main obstacle blocking his entrance into
national affairs.”!6 Even his diplomatic mis-
sion to Europe in 1797 as part of what became
known as the XYZ Affair provided an oppor-
tunity to seek out financial backing for the
Fairfax purchase.

Third, two chapters (“Southern Federal-
ist” I and II) provide an extensive look at Mar-
shall as a Federalist party man. Given the
extreme views of many New England
Federalists, the portrait of that party in the late
Washington and early Adams years was not
flattering. By contrast, Middle Atlantic and
Southern Federalists seemed more flexible
and accommodating, stressing “participatory
politics . . . without the disabling anti-Jacobin
paranoia of their Yankee counterparts.” It was
with the southern faction that Marshall was al-
lied. For the author, Marshall’s brief congres-
sional career “can be seen as his effort to res-
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cue the Federalist Party from self-destruction
and oblivion by persuading it to adopt more
popular policies without sacrificing its core
beliefs.”17

Although he ultimately failed in this ob-
jective, Marshall did succeed in scuttling one
bizarre and desperate measure proposed in
Congress: the Disputed Elections Bill, “a wit-
less and probably unconstitutional attempt by
extreme Federalists to alter the presidential
election returns.”!8 With an eye toward Penn-
sylvania’s probable support for Jefferson in
1800, the bill provided for a “grand commit-
tee” consisting of six senators and six repre-
sentatives (picked by the Federalist Congress)
and the Chief Justice. This committee would
have had an unappealable veto over the valid-
ity of any contested votes cast by presidential
electors. Although his opposition posed risks
to his own political future within his party,
Marshall grasped an elementary principle of
the emerging party system: a party adapts or it
becomes irrelevant and eventually dies, as the
Federalists and, later, the Whigs would learn.

Marshall’s core Federalist beliefs com-
bined with Jeffersonian successes at the polls
appear to have been key reasons for his ac-
ceptance of President Adams’ invitation to
succeed Oliver Elisworth as Chief Justice. Be-
lieving that the Court should be a counter-
weight to the Republicans, Marshall also be-
lieved that leadership of the Court required
someone “with the right combination of con-
viction, intellect, political astuteness, and per-
sonality. Marshall, whose friendliness and
self-effacement concealed a resolute will and
deep self-confidence, believed he was that
man.”19

By the twentieth century, Marshall’s leg-
acy of recasting consent to allow judicial re-
straints on more or less transitory majorities
had evolved into rigorous judicial protection
of individual rights. In the 1940s, emphasis on
property rights in the period between 1890
and 1937 gave way to a preference for non-
proprietarian civil liberties and civil rights—
the rights revolution—that has dominated
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In addition to a lucrative law
practice, Marshall strengthened
his financial position through
land speculation. He came to
own 41,000 acres in his own
name and participated in the
purchase of the 5.2 million-acre
Fairfax property in Virginia's
Northern Neck region (shown on
this map). His diplomatic mis-
sion to Europe in 1791—which
became known as the XYZ Affair
—provided an opportunity to
seek financial backing for the
land purchase.

American culture and constitutional law ever
since. This was one hallmark of the constitu-
tional revolution, precipitated by President
Franklin Roosevelt’s audacious assault on the
Court following the presidential election of
1936.

Constitutional doctrine has always taken
shape in the context of cases—decisions
involving real-life controversies among peo-
ple. Wisconsin journalism professor Shawn
Francis Peters’ Judging Jehovah’s Wit-
nesses20 chronicles the doctrines, activities,
and growth of this small, well-out-of-the-
mainstream apocalyptic sect that generated
courtroom controversies in abundance and
significance well out of proportion to its num-
bers. Witnesses ran afoul of state laws and
local ordinances particularly because of ac-
tions based on their beliefs: confrontational
door-to-door, sound truck, and street corner
evangelizing. Even the American Civil Lib-
erties Union conceded that they proselytized
“by annoying methods.”2! Moreover, they op-
posed the flag salute and military service at a
time when war against the Nazis had reached
the level of a moral crusade and when the out-
come of the war and, with it, the future of
Western civilization were still in doubt. Some

Witnesses were even accused of being fifth-
column agents for the Germans. In the early
1940s, some 3,000 Witnesses were arrested
annually.

That was the good news. The bad news
was the pogroms in nearly all regions of the
nation, sometimes witnessed and silently con-
doned by police: job losses, mobbings, beat-
ings, arson, forced ingestion of castor oil and
other hazing, school expulsions, and being run
out of town. These predations became more
intense after the Supreme Court, through “Fe-
lix’s Fall-of-France Opinion,”22 ruled 8 to 1
against the Witnesses in the Gobitis flag-sa-
lute case.?3 “They’re [t]raitors —the Supreme
Court [s]ays [s]o.”24 The American Civil Lib-
erties Union reported that 1,488 Witnesses in
335 communities were victims of vigilante as-
saults between May and October 1940.25 Only
occasionally were the perpetrators of such at-
tacks successfully prosecuted.

However, Witnesses were constantly on
defense in court. Building on David Man-
waring’s account of the flag-salute cases and
Merlin Newton’s study of Witnesses in Ala-
bama,26 Peters shows how Witnesses helped to
jump-start the rights revolution. A few Wit-
ness cases that reached the Supreme Court
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ow the small apocalyptic sect generated

courtroom controversies in abundance and significance well out of proportion to its numbers because of its
members’ aggressive methods of proselytizing and their refusal to salute the flag or perform military service
during World War II. Above, 5,000 Jehovah's Witnesses are baptized in a New York City pool in 1952,

yielded some of the landmark decisions of the
period. Witnesses seemed to be a perfect match
for the category of “discrete and insular minor-
ities” deserving of special judicial protection
against majorities run amuck, which Justice
Harlan Stone had outlined in his famous Foot-
note Four in 1938.27 Lovell v. City of Griffin®8
pointed to the possibilities of unbridled censor-
ship when it struck down a municipal ordi-
nance that required distributors of printed ma-
terials to first obtain permission from the city
manager, who had total discretion to grant or
deny the request. It was in Cantwell v.
Connecticut® that the Court first applied the
Free Exercise Clause of the First Amendment
to the states by way of the Fourteenth Amend-
ment. Justice Stone first articulated his “pre-
ferred position” doctrine for the First Amend-
ment in Jones v. Opelika" References to
“fighting words”™ still surface in free speech
cases, and that exception to protected speech
was announced in Chaplinsky v. New Hamp-
shire.3! The right not to salute the flag received

its judicial imprimatur with a free speech—not
a free exercise—footing in Wesr Virginia
Board of Education v. Barnette 32 Extension of
the First Amendment to the streets of a com-
pany town occurred in Marsh v. Alabama.33
Even Minersville School District v. Gobitis,
which Barnette overruled, stands today as one
of the most profound debates in modern Su-
preme Court history over the role of the Court
in the political system. Lovell, Cantwell,
Jones, Chaplinsky, Barnett3¥, Marsh, and
Gobitas?> were all Witnesses. Yet, as is often
ironically true among persecuted zealots, Wit-
nesses were typically as intolerant of dissent-
ers within their ranks and of other faiths as
many non-Witnesses were of them.3¢
Between 1938 and 1946, lawyers for the
Witnesses and groups working on their behalf
argued 39 Witness cases that yielded 23 opin-
ions in the Supreme Court, most of them for
the Witnesses.3” This is no small achieve-
ment. In terms of their impact on the First
Amendment, Witnesses were to the 1940s
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what civil rights demonstrators were to the
early 1960s and what antiwar protestors were
to the late 1960s and early 1970s. Their cases
gave the Court an opportunity to define and
apply the First Amendment in new situations
under novel conditions. “I think the Jehovah’s
Witnesses,” commented Justice Stone, “ought
to have an endowment in view of the aid
which they give in solving the legal problems
of civil liberties.”38

Had groups like the Witnesses not pressed
their cases in the Supreme Court, and had the
Court not been at least reasonably receptive to
their claims, the contemporary Court’s rights-
centered jurisprudence might well be unimag-
inable. The Warren Court could probably not
today claim its impressive stature in American
constitutional history. By 1953, when Earl
Warren of California became the fourteenth
Chief Justice, the Court had aiready accus-
tomed itself to cases involving individual
rights. However, as late as the 1935 Term, only
two of the Court’s 160 decisions concerned
nonproperty issues in civil liberties and civil
rights. By the 1960 Term, that number had in-
creased to 54 of the 120 cases decided by full
opinion.39 The data point to a phenomenal
transformation in the substance of the Court’s
work. A new judicial inclination to decide
cases favorably to civil rights claimants begot
even more cases, just as a decreased inclination
to rule in favor of property rights brought about
the demise of proprietarian claims. The Court
learned that it could affect the content of its
docket in both direct and indirect ways.

Chief Justice between 1953 and 1969,
Warren led his Bench down one of the most
active and remarkable paths in American judi-
cial history. In altering constitutional doc-
trine, the Court quickly transformed Ameri-
can society in a variety of ways. Hardly any
aspect of life went untouched by landmark de-
cisions on race discrimination, legislative
districting, criminal justice, and the Bill of
Rights. The Warren Court initiated a revolu-
tion during the quiescent Eisenhower years
that is measured by Ike’s latter-day lament
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over Warren’s appointment: “The biggest
damn fool mistake I ever made.”40

The Warren Court is the subject of an
important book by Texas law and political
science professor Lucas A. Powe, Jr. The
Warren Court and American Politics4! ac-
knowledges that by the time Warren—a Cali-
fornia politician and former Republican vice-
presidential nominee without judicial experi-
ence—retired, “the name ‘Warren Court’ had
become a household word and there was no
doubt in anyone’s mind that the Supreme
Court was a co-equal branch of govern
ment.”42 Few living at that time can forget the
impression that the Supreme Court made on
American politics. The Court was the topic of
discussion in classrooms, from pulpits, and in
supermarkets and barber and beauty shops. For
the first time, billboards appeared along high-
ways demanding the impeachment of a Chief
Justice in order to “save the Republic.” Had
talk radio been a common broadcast format in
those days, the Warren Court would have dom-
inated the airwaves, too. Those Framers of the
Constitution who thought they had insulated
the Court from politics were poor prophets.43

Powe’s book has two objectives. The first
is discipline-oriented: “to help revive a valu-
able tradition of discussing the Supreme Court
in the context of American politics.”#4 Within
the past three decades, nonquantitative politi-
cal science has largely abandoned the Court,
leaving it to lawyers, law professors, and a few
historians. “Today a non-quantitative article
on the Supreme Court and politics in a political
science journal would stick out like an article
on physics in a law journal.”45 For Powe, the
“political science of judicial decision-making
is better when supplemented by the insights of
law and lawyers. Constitutional lawyering is
better when supplemented by the insights of
political science. There was a time when we
understood this synergy. . . . Butitis no longer
clear that we know this synergy.”46

The second objective seeks to replace ste-
reotypes of the Warren Court with informa-
tion derived from a synthesis of the many
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This 1957 cartoon heralded the Warren Court's increasing tendency to protect individual rights from Red
Scare abuses. The Warren Court so transformed constitutional doctrine that President Eisenhower once
lamented that the Chief Justice's appointment was “[t]he biggest damn fool mistake | ever made.”
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books and articles on the Court, its decisions,
and its Justices during Warren’s day. In this
sense, the book succeeds: Powe weaves deci-
sion-making, analysis of opinions, issues,
themes, political events and forces, and per-
spective into a consistent work. He acknowl-
edges the “huge interpretive disputes about
the legitimacy and efficacy of what the War-
ren Court did,”#’ but he recognizes points of
agreement too. “[Tlhe Warren Court con-
sisted of a group of powerful, talented men
who were more sympathetic to claims of indi-
vidual liberty while being simultaneously
more egalitarian than their predecessors, more
willing to intervene in contentious controver-
sies, more prone to ignore the past, and more
convinced that national solutions were supe-
rior to local solutions.”#8 He does not attempt
to evaluate the changes in terms of whether
they were good or bad, but rather to see how
they came about in the context of deciding
cases, how far they reached, and how they met
their limits, sooner or later.

Powe does this through eighteen chapters
(plus an introduction), divided into four parts.
The first three survey what he calls the “Three
Warren Courts.”#® The first of these covers
1953-1956; the emphasis is on Brown v.
Board of Education® and cases that began to
dismantle the domestic security program that
had emerged during the Cold War. The sec-
ond phase lasted for about five years. Powe
presents it as a stalemate between competing
visions of the Court’s role, as the aftermath to
the first part. It is in the third part, after Justice
Felix Frankfurter’s retirement, that the War-
ren Court appears full-blown. Nine chapters
cover those years, from 1962 to 1968, when
the Court displayed an “aggressive willing-
ness to implement liberal values, like those
being articulated across the street in Congress
and at the end of Pennsylvania Avenue at the
White House.”3! The fourth and final part of
the book surveys the final year of the Warren
Court and offers perspective and a conclusion.

As important as the Warren Court has
been to constitutional law, one also must rec-
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ognize that its decisions were part of a larger
rights orientation in American culture. Just as
it is difficult to imagine the sit-in demonstra-
tions of the late 1950s and early 1960s without
Brown v. Board of Education, it is difficult to
imagine some of the Warren Court’s later rul-
ings without all that preceded them in the early
and mid-1960s. The Court acted alongside, in
concert with, and in response to other rights-
centered forces in American society.

On reflection, much of this might never
have come about. Any number of isolated
events would have redirected American his-
tory. “It might have been Black, almost as old -
as Frankfurter, who suffered a stroke. . . . Or
Douglas might have gotten his wish . . . to be-
come secretary of state. Or, for that matter, the
horse that rolied over Douglas in 1950, break-
ing twenty-three of his ribs, might have killed
him, thereby giving Truman another slot for
one of his friends. With any of these possibili-
ties, history’s “Warren Court’ would not have
come into existence in the 1962 Term.”52 Even
President Kennedy’s two opportunities—of
what he thought would be many—to name
Justices to the Bench could easily have sty-
mied what became the thrust of Warren Court
jurisprudence in the 1960s. Kennedy’s first
choice of Byron R. White to replace Justice
Whittaker mirrored the “New Frontier”: a
“preference for the national government” in
claims against states but, “like the Kennedy
Justice Department, showing little concern for
claims of individual liberty.”53 Upon Frank-
furter’s retirement, the President’s choice
could easily have been Harvard law professor
Paul Freund, not Arthur Goldberg. “Had that
happened, the “fifth vote’ [for a consistent lib-
eral result in civil liberties cases] would have
waited at least until Clark retired (in 1967).”54

The volume concludes by posing a ques-
tion: “Was it truly the Warren Court?’55 Powe
believes it was. As significant a role as Justice
William Brennan played—and the author ac-
knowledges that Brennan became “the most
important Justice of the second half of the
twentieth century”—had Brennan’s judicial
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In The Warren Court in American Politics, Lucas A. Powe devotes nine chapters to the years 1962-1968, during
which the Court displayed an “aggressive willingness to implement liberal values.” The turning point was the
retirement of Justice Felix Frankfurter (second from right, seated) when he suffered a stroke in 1962. If he had
been replaced by Harvard law professor Paul Freund instead of the liberal Arthur Goldberg, the fifth consistent

vote in civil liberties cases would have waited at least until Tom Clark (seated at right) retired in 1967.

career ended in 1969, no one would today
make that assertion. “No one claimed that it
was the Brennan Court while Warren sat.”
Brennan’s career had just begun, and “he was
largely unknown.” During the Warren Court’s
16 years, “the public face of the revolutionary
Court was its dignified, genial chief Justice. . . .
When all the discussions are over, CBS com-
mentator Eric Sevareid needed but a single
word to explain why the Court was identified
with Warren rather than anyone else. Warren
possessed that rarest of traits— ‘gravitas.””56
In one of many respects, the Warren
Court contrasts sharply with the Burger Court
(1969-1986) that succeeded it. The presiden-
tial campaign of 1952 that handed the White
House to Dwight Eisenhower yielded no de-
bate on the Supreme Court. Ike’s appointment

of Earl Warren in 1953 was, by some ac-
counts, a payback for the California gover-
nor’s support at a crucial moment at the Re-
publican national convention in 1952, perhaps
a substitute for the vice-presidential nomina-
tion that went to fellow Californian Nixon in-
stead. And almost no one anticipated War-
ren’s soon-to-be reputation as leader of the
most progressive Bench in American history.
By contrast, in 1968, both candidates oppos-
ing the incumbent Democratic party and its
presidential nominee Vice President Hubert
Humphrey had made the Supreme Court an
issue in their campaigns.>? Richard Nixon, the
Republican nominee, and George Wallace, a
third-party candidate, differed only on the de-
gree to which they detested some of the land-
mark rulings of the Warren Court. As the vic-
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in the series entitled “Chief Justiceships of the United States Supreme Court” under the general editorship of
Herbert A. Johnson. Pictured are Justices John Paul Stevens, Lewis F. Powell, Jr., Harry A. Blackmun, William
H. Rehnquist, Thurgood Marshall, William J. Brennan, Jr., Chief Justice Warren E. Burger, and Justices Potter

Stewart and Byron R. White.

tor, Nixon was able to name four Justices to
the Bench by the winter of 1971-1972: Chief
Justice Warren Burger and Justices Harry A.
Blackmun, Lewis F. Powell, and William H.
Rehnquist. Thus, Nixon launched the Burger
Court. With Burger’s retirement in 1986, it
too, like the Warren Court, became part of
history. But what was the Burger Court?
One answer to that question is the subject
of The Chief Justiceship of Warren Bur-
ger, 1969-1986 by Rutgers-at-Camden law
professor Earl M. Maltz.58 It is the sixth in-
stallment in the series entitled “Chief Justice-
ships of the United States Supreme Court”
under the general editorship of Herbert A.
Johnson. Previous volumes treat the pre-
Marshall,32 Marshall, 60 Fuller,6! White,%? and
Stone/Vinson eras.53 Far briefer than any of
the volumes in the Holmes Devise History,
books in the Johnson series seemed designed
and written to attract a wider audience and
may prove nearly as useful. Maltz’s contribu-

tion meets the solid standard set by other se-
ries authors.

A study of the Burger Court presents any
author with challenges. First, the Burger Court
may be part of history, but only barely so. We
may still be too close to it to be comfortable
with a definitive reading of what it was and
how it fit into the sweep of Supreme Court his-
tory. As late as the spring of 1993, five of the
Supreme Court’s nine Justices had served with
Burger, a number reduced to three by the
spring of 2001. If a “Court” is partly defined
by its personnel, the Burger era continued in a
significant way well past its Chief’s retire-
ment. Once all members from the Burger era
have departed, access to papers and reflection
on their careers will no doubt yield additional
insight into the Burger Court. Justice Black-
mun’s papers, for example, will not be avail-
able for another several years.

Second, the Burger period is less easily
encapsulated in ideological terms than War-
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ren’s. The Court under Chief Justices Stone
(1941-1946) and Vinson (1946-1953) was in
a transition from the Hughes Court (1930-
1941) in the wake of the constitutional revolu-
tion of 1937. That transition was completed
under Warren, as Powe’s volume demon-
strates. The Warren Court left a legacy of po-
litically and socially transforming decisions,
rendered by a core of sufficiently like-minded
jurists. However, there was no single control-
ling signature bloc after 1969; as Maltz ex-
plains, “no particular viewpoint could com-
mand a consistent majority.”%* The reason for
this seems clear. Not only did Warren-era Jus-
tices comprise a majority on the Burger Court
until Justice Stevens’s arrival in 1975, but
three of them—IJustices Brennan, White, and
Marshall—were still sitting when Burger left.
One would therefore expect a mixed bag of
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decisions with no consistent ideological mes-
sage. “[T]he Court was composed of nine
independent contractors with widely differing
political and jurisprudential agendas.” What
emerged “reflected the shifting coalitions
among these independent contractors rather
than a single, easily described” focus.%

In contrast to scholars who label the Bur-
ger Court as either conservative or centrist,
Maltz argues that the picture is more complex.
For cases involving statutory construction, the
Bench “moved the state of the law perceptibly
to the right,”® as in cases on criminal proce-
dure, antitrust matters, and labor relations. In
contrast, many of the constitutional decisions
appear “quite liberal.”¢7 Tellingly, while a
few landmark rulings of the Warren Court
were trimmed at the margins and some were
not extended, not a single one was overturned

Maltz acknowledges that it will continue to be difficult to get a definitive reading on the Burger Court and how
it fits into the sweep of Supreme Court history until all members from the Burger era have departed and their
papers are made available. The papers of Harry A. Blackmun, who died in 1999, will not be available for sev-
eral years.
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outright. In addition, some Burger Court rul-
ings advanced the law in a liberal direction
well beyond what the Warren Court had done.
One thinks of Griggs v. Duke Power Co.
(1971) in Title VII job discrimination cases,
Roe v. Wade (1973) on abortion, and Grand
Rapids School District v. Ball (1985) on the
Establishment Clause.58 Burger spoke for the
8-0 Court in the first, and Blackmun spoke for
Court in the second, in which the seven-
Justice majority included both Burger and
Powell. In the third, Brennan could not have
retained his narrow majority of five on the
disputed Shared Time Program without the
votes of Blackmun and Powell. “No dis-
passionate observer would conclude that the
Burger Court moved the overall shape of con-
stitutional law significantly to the right.”6%
Moreover, while there were conservative de-
cisions, there was no consistently articulated
conservative theory that could offer a plausi-
ble alternative to the ideology of the Warren
Court.

These themes become apparent in the
twelve of Maltz’s fourteen chapters that re-
view substantive areas of the law, ranging
from free speech and economic regulation to
nonracial classifications and privacy. The
book is thus structured topically, not chrono-
logically, although within chapters analysis
proceeds mainly Term by Term. Each of the
twelve concludes with a table depicting vot-
ing alignments in each major case. The reader
is able to see at a glance the position taken by
each participating Justice. An appendix re-
prints tables from annual Supreme Court
review issues of the Harvard Law Review
showing the percentages, by Term, that each
Justice voted with every other Justice.

The book also contains an assessment of
Burger as Chief Justice. With his flowing
white hair and deep baritone voice, most
agreed that he looked and sounded the part.
Had he been an actor, he would have been
perfectly cast. With the possible exception of
William Howard Taft, Warren Burger was the
most active Chief Justice outside the Supreme
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Court. He treated the office like a pulpit from
which to preach energetically for changes in
legal education, professional standards for
Bench and bar, criminal sanctions, prisons,
and the administration of justice. He was also
among the most efficient Chiefs in heading
the Court and was tireless in his efforts on be-
half of the Court itself, in matters ranging
from the condition of the building, the intro-
duction of copying machines, and the recon-
figuration of the courtroom Bench to a leading
role in the creation of the Supreme Court His-
torical Society. Yet he never achieved a judi-
cial reform dear to his heart: establishment of
a national court of appeals, staffed by judges
who would rotate from the existing courts of
appeals, that would decide routine conflicts
among the circuits and push the most impor-
tant cases to the Supreme Court.”0

Moreover, Maltz acknowledges, chiefs
are usually “evaluated almost exclusively on
their impact on American jurisprudence.” On
this count, Burger receives a low mark. “[H]e
was not . . . a central figure in the develop-
ment of the law during his tenure. . . . Burger’s
views on a particular issue were rarely deci-
sive; instead, he was a necessary but not suffi-
cient member of any conservative majority.”
Furthermore, “he lacked the mental capacity
and rhetorical skill to adequately elaborate
and defend an alternative approach to Warren
Court activism; indeed, his efforts to assert in-
tellectual leadership . . . often degenerated
into fiascoes. . . . In short, from a purely juris-
prudential perspective, the Burger era bears
its name only because he held the formal title
of Chief Justice.””!

The task of articulating a conservative
jurisprudence in the Burger years, Maltz be-
lieves, fell to Justice Rehnquist, and it was
Rehnquist to whom President Reagan turned
in 1986 to replace Burger. In The Rehnquist
Court and the Constitution, a tightly written,
impressive, and thoroughly documented piece
of scholarship by East Carolina political sci-
ence professor Tinsley Yarbrough,”? the por-
trait of Chief Justice Rehnquist that emerges
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Political scientist Tinsley Yarbrough has written The Rehnquist Court and the Constitution. Along with an-
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alysis of decisions, the book presents behind-the-curtain information; unlike that reported in certain journal-
istic accounts, Yarbrough has documented his. Above are current members of the Court.

involves admiration of his skills as a leader, if
not agreement with his constitutional values.
The book is an example of the kind of analysis
of the Supreme Court in the context of Ameri-
can politics that Powe hopes will become
commonplace again. It depicts a Court that, as
of midwinter 2001, was still unfolding. (Yar-
brough’s book appeared in 2000, the year of a
presidential election that, ironically, may de-
termine how the story of the Rehnquist Court
concludes.)

Reagan’s selection of Rehnquist, the
author argues, was ‘“hardly accidental,””3
although one suspects that few Supreme
Court nominations are ever “accidental.” Yar-
brough’s point is that the appointment was
part of a pattern in the Reagan administration,
continued by the first President Bush, to chal-
lenge more aggressively than Nixon ever did
“the federal human rights orthodoxy of the

post—World War II era” by judicially advanc-
ing a conservative agenda.”

Did those efforts succeed? “The Reagan-
Bush judicial choices have had an undoubted
influence on the direction of constitutional
law, but not, to date, the sort of fundamental
impact for which the Reagan White House had
hoped.” Because of “centrist forces” evident
on the Bench, “[i]t is hardly surprising . . . that
much scholarly research on the Rehnquist
Court to date has emphasized doctrinal conti-
nuity rather than change—the extent to which
constitutional decision-making . . . has largely
kept faith in many fields of litigation with Bur-
ger Court, if not Warren Court, precedent.”’s
Nonetheless, Yarbrough cites “important de-
velopments on the Court with enormous po-
tential for exerting a substantial impact on fu-
ture decisional trends.” Aside from the usual
“hot-button™ examples from the October 1999
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Term, a high percentage of which were de-
cided by votes of 5 to 4, one thinks of cases
under the Commerce Clause and the Eleventh
Amendment where the majority questioned
Congress’s power over the states.’6 In addi-
tion, “takings” rulings under the Fifth Amend-
ment “cast doubt on the current status of the
constitutional ‘double standard,” under which
the post-1936 Supreme Court has presumed
the validity of economic regulations, leaving
the definition and protection of property rights
largely to the political arena . . ., while closely
scrutinizing governmental interferences with
non-economic personal rights.”77 The compo-
sition of the Bench during the coming decade
may well determine whether such trends flour-
ish or atrophy.

Yarbrough makes his case for both the
continuity and the signs of change in seven
chapters dealing with government power, the
double standard, unenumerated rights, the re-
ligion clauses, freedom of expression and as-
sociation, criminal justice, and equal protec-
tion. Aside from the analysis, which will be of
interest to students of constitutional law, read-
ers will catch glimpses of the author’s values,
traces of humor, and willingness to second-
guess the Court. With respect to the adherence
of some members of the Court to a “color-
blind Constitution,” the author recalls the
Civil Rights Cases8 that assumed that special
legal protection for the former slaves and their
offspring was no longer needed. Justice Har-
lan dismissed that assumption as “‘scarcely
just,” and with good reason,” Yarbrough
writes. “Justice Scalia and company could do
worse than to subject certain of their own pre-
mises to similar scrutiny.”’® In a reference to
Roe v. Wade, the author notes that “Justice
Blackmun was a frequent object of death
threats, presumably from antiabortion extrem-
ists zealously, but selectively, committed to
the sanctity of life.”80 Discussion of Clinton v.
Jones8! questions a key assumption of that
presidential immunity decision: that “there is
no basis for concluding that fear of civil liabil-
ity for private misconduct will inhibit a presi-
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dent’s performance of official duties”—albeit
with the advantage of postimpeachment hind-
sight. On the assumption that “those provid-
ing financial support and legal representation
for [Jones] were staunch opponents of Presi-
dent Clin*on’s position on abortion and other
controversial issues,” presidential fears of
civil liability in such cases “wculd appear at
least as likely to inhibit a president in the fear-
less and effective performance of his duties as
a suit directed at official misconduct.”82 (The
latter kind of suit had been ruled out of
bounds, by a vote of 5 to 4, in Nixon v. Fitz-
gerald.®3)

Along with analyses of decisions, the
book also presents in two chapters an engag-
ing portrait of the Justices, the selection and
confirmation proceedings, and how they de-
cide cases. There is much behind-the-curtain
information; unlike that reported in certain
journalistic accounts, Yarbrough has docu-
mented his. For example, there are the efforts
by Justice Blackmun in 1988 to make amends
after press accounts of a talk to the Eighth Cir-
cuit judicial conference yielded unflattering
comments about his colleagues.84 The reader
witnesses Chief Justice Rehnquist’s efforts to
speed along the opinion-writing process, es-
pecially during the “spring pileup,” suggest-
ing that “in the future he would give ‘some
preference’ in the assignment of additional
majority opinions to those Justices ‘who are
‘current’ with respect to past work.’”’85 This
pair of chapters depicts the Court as a very
fast track, where some scrambling is needed
just to keep up. They could stand by them-
selves as an introduction to the work of the
Supreme Court, and the chapters on substan-
tive decisions could stand alone as well.

Yarbrough’s book on the Relinquist Court
and the other four volumes surveyed here
serve as reminders of the continuing role of the
Supreme Court in American government.
“Democratic institutions are never done,” ob-
served Princeton professor Woodrow Wilson
over a century ago. “[TThey are like living tis-
sue—always a-making. It is a strenuous thing,
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this of living the life of a free people.”86 Be-
cause of the Supreme Court, America’s demo-
cratic institutions reflect the historic principle
of the consent of the governed as both an affir-
mation of and a limit on majority rule.
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Race, Education, and the Courts:
A Review of James T. Patterson’s
Brown v. Board of Education:

A Civil Rights Milestone and

Its Troubled Legacy

GREGORY NELSON HITE

The momentous 1954 Supreme Court ruling on school desegregation is the subject of

James T. Patterson’s new book. In Brown v. Board of Education: A Civil Rights Milestone
and Its Troubled Legacy (Oxford University Press, 2001), Patterson, who is the Ford Founda-
tion Professor of History at Brown and winner of the Bancroft prize for his book Great Expec-
tations: The United States, 1945-1974, seeks to address the multiple forces that led to the rul-
ing and to assess the various intended and unintended effects it had on American society. The
book is the first in the new “Pivotal Moments in American History” series by Oxford University
Press. Series editors David Hackett Fischer and James McPherson have written that the series is
intended to examine large historical problems through the lens of particular historical incidents.
The editors hope to “encourage a new way of writing history—one that combines the newest

understandings of the past with an old notion of history as a narrative art.

Patterson draws upon the excellent work
of Richard Kluger’s Simple Justice (1974)
and J. Harvie Wilkinson’s From Brown to
Bakke (1979).2 He has the advantage of view-
ing the decision over a longer period of time
than did they, and with an eye toward the per-
sonal as well as the political. Combining in-
sights from legal and social history, Patterson
weaves a complex and focused narrative as he
attempts to chart the intersection of two highly
charged issues in America: race and educa-
tion. His goal is to assess the “controversies,

]

legal, social, political, educational, that Brown
sparked from the late 1940s until the pres-
ent.”3 He takes care to introduce the reader to
the myriad of persons—judges, segregation-
ists, lawyers, pastors, psychologists, teachers,
governors, presidents, and children—who
helped to make the case and later struggled to
make sense of the decision.

The book is divided into three sections.
The first assesses the state of American race
relations and the specific events that led up to
the 1954 decision. The middle chapters tackle
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In his new book, Brown v. Board of Education: A Civil Rights Milestone and Its Legacies, James T. Patterson
points out that the post-World War 1l era saw a hint of liberalization in race relations, as African Americans
became concentrated in Northern cities and Southern blacks became urbanized. Patterson is careful, how-

ever, not to underestimate the power of Jim Crow.

the difficulties faced by the courts, the federal,
state, and local governments, and educators in
implementing the decision, the reaction of the
South, and the relationship of the decision to
the emerging civil rights movement. The last
section concerns the substantial shift by the
federal government and the courts from be-
nign neglect to active enforcement of Brown,
the shift from targeting de jure to de facto seg-
regation, and the unexpected social changes
that resulted from the black freedom move-
ment of the 1960s.

Following World War II, the general
trend in race relations in the United States
hinted at the possibility of liberalization. A
number of factors contributed to this, among
them the concentration of African Americans
in northern cities, increased urbanization
among Southern blacks, increased expecta-
tions for reform by returning veterans, and a
robust economy. However, while Patterson
takes note of this optimism, he is careful not

to underestimate the power that Jim Crow
held over Southern blacks. While the possibil-
ity of reform existed, the obstacles to be over-
come were formidable. The stain of Commu-
nism tainted any African-American reform
movement; even if one managed to avoid that
stigma, violent reprisal and economic intimi-
dation by whites were almost certainties. Pat-
terson rightly rejects the notion that the South
was inevitably moving toward a more liberal
racial agenda: “In retrospect it seems clear
that the hopeful liberals of the 1940s and
1950s had overly optimistic expectations.”™
Liberals underestimated the persistence of
American racial mores and overestimated the
power of the courts to alter the social and po-
litical landscape.

It was in this milieu of rising expectations
and limited possibilities that the National As-
sociation for the Advancement of Colored
People pursued its agenda. Patterson carefully
traces the development of the NAACP’s legal
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strategy for defeating Jim Crow. Since the
1930s, the plan had been to concentrate on ed-
ucation cases. Seeking to establish a series of
legal precedents, the NAACP hoped for an
eventual chance to argue a case before the Su-
preme Court overturning segregation. Patter-
son is at his best as he describes the NAACP’s
decade-long, case-by-case assault on Plessy v.
Ferguson’s “separate but equal” test. He care-
fully documents the details of each case while
moving the narrative forward, assessing the
strengths and weaknesses of each in the push
against Plessy. At the same time, he does not
sacrifice the personal side of each case.
Rather than reducing those at the center of
each case to mere plaintiffs, Patterson care-
fully portrays their hopes, fears, and struggles
to seek an education for themselves and their
children in a segregated world.

Two events are key to Patterson’s assess-
ment of these pre-Brown days. The first was
the decision of Thurgood Marshall, the lead
counsel for the NAACP’s Legal Defense
Fund, to depart from the established legal
strategy of challenging the “equality test” es-
tablished by Plessy and to pursue a challenge
of the “separate test” instead. For the most
part, it had been quite easy to establish that the
school facilities for blacks were grievously in-
ferior to those set up for whites. However,
these cases resulted only in specific remedial
measures. While funding for black schools
was slowly increasing as a result of these suits,
Marshall sought a case that struck at the very
heart of the system of segregated education,
not the particularities of each school board’s
facilities. By arguing that separate schools
were inherently unequal, Marshall hoped to
destroy the very premise of Jim Crow.

The second key event was the appoint-
ment of Earl Warren as Chief Justice by Eisen-
hower in 1953. Warren took a Court that was
deeply fractured along personal lines and on
philosophical grounds. His predecessor, Fred
Vinson, had overseen the Court as it heard the
first arguments of the school desegregation
cases in 1952, but the Justices stalled for time,
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ordering a rehearing six months later. In the
meantime, the Court asked both sides to
consider the relationship of the Fourteenth
Amendment to public education. During the
fall of 1953, Vinson died of a heart attack. Ei-
senhower appointed Warren, then governor of
California and a close political ally, to replace
him. While Warren was not considered a bril-
liant legal mind, he was a personable and able
administrator and within a month of his ap-
pointment had done a great deal to establish a
positive working relationship among the Jus-
tices.

Marshall and the NAACP lawyers pinned
their hopes for a reversal of Plessy, not on
legal precedents, but upon recent psychologi-
cal studies that theorized that racial segrega-
tion made children feel inferior and provided
an unfit learning environment, which there-
fore denied them equal protection under the
law. Writing for a three-judge panel that de-
cided the original Brown v. Board of Educa-
tion of Topeka in 1951, Judge Walter Huxman
refused to find a violation of the Plessy
“equality test,” ruling that the facilities in the
Topeka school system were equal. However,
he did attach a “Findings of Fact” to his deci-
sion that endorsed the psychological theories
the NAACP was arguing.

The most prominent advocate of these
theories was Kenneth Clark. Clark had re-
ceived his Ph.D. in experimental psychology
from Columbia in 1940. He had worked for
Gunnar Myrdal on his magnum opus An
American Dilemma (1944). Along with his
wife and colleague Mamie, Clark worked
with children with personality disturbances.
In the course of their work, the two collabo-
rated on a project designed to measure the ef-
fects of segregation on school children. The
validity of Clark’s “doll experiment” had long
been debated, and many on Marshall’s staff
had doubts as to the usefulness of the re-
search. However, Marshall felt it offered the
best chance for an all-out ruling against segre-
gation.

The new dynamic of the Warren Court
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Patterson carefully traces the
development of the NAACP's
legal strategy of concentrating
on education cases. At right are
Thurgood Marshall and Donald
Gaines Murray in 1936, after
Marshall's team at the NAACP
secured its first victory in the
legal fight against segregation in
a successful challenge to the
University of Maryland’s policy
of “awarding” scholarships to
blacks to seek enrollment out of
state.

made a decision in the NAACP’s favor a pos-
sibility for the first time. The Justices were
acutely aware of the import of the decision,
and Warren took it upon himself to write a de-
cision to which he thought all could agree.
Hoping to stave off Southern resistance to the
decision, Warren and others felt that the opin-
ion had to be unanimous in order for it to be
effective. Warren stated that the “opinion
should be short, readable by the lay public,
non-rhetorical, and unemotional and above
all, non-accusatory.” The Justices agreed to
the opinion on May 15, 1954. The eleven-
page opinion said little about Plessy or consti-
tutional law and relied heavily upon the
Clarks’ work. Warren wrote:

To separate them [black children in
grade school and high school] from
others of similar age and qualifica-
tions solely because of their race
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generates a feeling of inferiority as to
their status in the community that
may affect their hearts and minds in
a way unlikely ever to be undone.®

In defense of his assertion that segregation
negatively affected the educational develop-
ment of schoolchildren, Warren cited the
work of Clark and others in the now infamous
“footnote eleven.” The Court noted that the
decision would apply to all fifty states, not
simply those involved in the case.

Ironically, the decision did not mention
Justice Marshall Harlan’s dissent in Plessy—
“Our Constitution is color-blind, and neither
knows nor tolerates classes among its citi-
zens.”7 Even more notably, the opinion lacked
any direction as to how the courts and the
states were to implement the decision. Here
Patterson deals with the real crux of the issue,
the overarching question: what is the Brown
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decision’s place in history? Should it be
judged, as some have claimed, as the greatest
legal decision in modern American history, or
was it a glaring failure as others have argued?
Patterson rightly rejects both extremes; he is
careful to see the decision in light of the social
and political context in which it was fash-
ioned, and later in the changing social context
in which it was enforced. In 1954, the nine se-
nior white men who decided the case were
isolated enough from political pressures to ac-
cept the NAACP’s arguments and to sound
the death knell of Jim Crow. They empha-
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sized in plain language and in one voice that
“in the field of public education the doctrine
of separate but equal has no place,” but they
were also savvy enough to know that they
would not be the ones who changed the hearts
and minds of Americans.® That task would be
left to others.

Initial reaction among African Americans
was euphoric, that among whites surprisingly
subdued. Most states publicly announced that
they would abide by the decision. However,
within months, forces on both sides began mo-
bilizing to challenge the decision, with the

Dr. Kenneth Clark (right) and his wife Mamie collaborated on a project designed to measure the effects of seg-
regation on schoolchildren. Patterson’s book reports that many on Thurgood Marshall's staff had doubts as to
the validity of the Clarks’ “doll experiment” research, but that Marshall felt that presenting the results offered
the best chance for an all-out ruling against segregation.
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hope of pressing the courts and the federal
government into expanding it or of cajoling
the South into containing the damage the deci-
sion had wrought. In May of 1955, just over a
year after the Brown decision, the Court again
unanimously declared that segregation was
unconstitutional in public education. What
came to be called Brown II stated that the
South should proceed with dismantling segre-
gated school districts “with all deliberate
speed.”® These words represented a conscious
attempt by Warren and his colleagues to reaf-
firm their earlier decision without antagoniz-
ing the South. The Court was aware of grow-
ing resistance in the South and a lack of
willingness on the part of the Eisenhower ad-
ministration to actively enforce the decision.
Justices recalled the experience of Prohibition,
and Hugo L. Black argued that the Court
should not “issue what it cannot enforce.”10
Patterson is quick to reject what has been
termed the “backlash thesis.” Supporters of
this thesis claim that the race relations in the
South were in the process of liberalization
prior to 1954, and that Brown infuriated even
moderate Southern whites and radicalized
Southern white resistance. This resistance, in
turn, placed the emerging civil rights move-
ment in stark contrast to violent pro-segrega-
tion forces. The subsequent violent civil rights
clashes in Birmingham and Selma, supporters
argue, forced the federal government to enact
far-reaching legislation that forever altered the
political landscape in the South. However,
Patterson notes, Southern businessmen, gov-
ernment officials, and agitators became orga-
nized and emboldened only after black men
and women began to press the claims of
Brown. The Brown decisions were largely
symbolic: that is, they had no immediate effect
upon the lives of white and blacks. Instead,
they established the Court’s position and
spoke to a possibility of integration, a solution
Southerners thought they might avoid or at
least quietly delay. It was not the decision, but
the very real challengers to Jim Crow—the
Montgomery Bus Boycott, Autherine Lucy’s
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integration of the University of Alabama, and
the Little Rock Nine—that touched on the bas-
est fears of Southern whites: interracial sex
and outside agitation. Those issues had always
resulted in swift and violent reactions from
Southern whites against blacks.

Amidst all the initial celebration sur-
rounding Brown, Marshall himself warned his
colleagues, “You fools go ahead and have
your fun . . . we ain’t begun to work yet.”t! The
work that Marshall envisioned was much
more of the same. What he did not foresee—
what no one could have foreseen—was the
birth of the modern civil rights movement. In
1956, the Montgomery Bus Boycott cata-
pulted Martin Luther King, Jr., into the na-
tional spotlight and highlighted the determina-
tion of everyday men and women seeking their
full citizenship. David Garrow, John Ditmer,
Charles Payne, and others have established the
powerful emotional effect that the Brown de-
cision had upon veteran civil rights activists as
well as on a younger generation of African
Americans who grew up in the post-Brown
era. Between 1954 and 1960, pro- and anti-
integration forces squared off throughout the
South. For the most part the battles took place
in the schools and in the courts, with Mont-
gomery being the exception. In February
1960, four students at North Carolina A&T
launched the sit-in movement. Within weeks,
African-American college students were chal-
lenging every aspect of Jim Crow. That spring,
the Student Nonviolent Coordinating Com-
mittee was formed. The radicalization of the
civil rights movement cannot be attributed to
Brown alone, but neither can it be separated
from it completely. While Marshall and the
NAACP remained wary of nonviolent direct
action, a new group of dynamic leaders, young
and old, slowly emerged to push forward the
changes at which Brown had only hinted. Five
years later, after countless and often televised
confrontations, beatings, and deaths, Congress
was moved to enact sweeping legislative re-
forms with the Civil Rights Act of 1964 and
the Voting Rights Act of 1965.
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After 1965, judges, plaintiffs, lawyers,
educators, and civil rights activists began to
confront the issue of education head-on for
the first time. All of the details hitherto ig-
nored by both the NAACP and the courts
came center stage. Much had changed. New
educational research had been conducted; the
make-up of the Court had been altered, with
Thurgood Marshall being, in 1967, the first
African American appointed to the Court; and
the political climate in Washington and the
South had shifted dramatically. In 1966, as
part of Johnson’s Great Society Program,
Congress passed the Primary and Secondary
Education Act in an effort to accelerate the
pace of integration and provide funding for
“compensatory education” for “culturally de-
prived minorities.”!2

However, just as the government was set-
ting out to enforce the Brown decision, many
African Americans were seriously question-
ing the assumptions upon which that decision
was based. The rise of “Black Power” after
1966 forcefully challenged the idea that black
children “needed” white children in order to
succeed academically. This was nothing new.
Patterson traces the history of this position to
early statements by earlier activists, such as
W. E. B. DuBois. “Theoretically the Negro
needs neither segregated schools nor mixed
schools,” DuBois declared. “What he needs is
Education.”!3 The ramifications of the find-
ings of Clark and others had simply been ig-
nored while the lawyers pursued the greater
goal of dismantling Jim Crow. As parents and
educators began to work out the details of in-
tegrating schools, they refused to accept the
idea that all black institutions were inherently
inferior to white or integrated ones. Some ac-
tivists harkened back to the good old days of
segregation and the golden heyday of all black
institutions, but most dismissed the nostalgia
and concentrated instead on providing a qual-
ity education for their children.

In addition to the debate over the potential
efficacy of integrated education, the courts
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were confronted with the reality that there was
more than one way to end up with racially seg-
regated schools. In the early 1970s, the courts
moved beyond the South and began to chal-
lenge de facto segregation in the North, Den-
ver and Boston became hotbeds of judicial in-
tervention, radical opposition, and racial strife
over the issue of forced busing. As Patterson
notes:

Jim Crow was dead in the South,
as was de jure school segregation.
These were huge changes that few
could have imagined in 1960. But
hopeful integrationists in the 1960s
had come to expect more, and by
1974 they were worrying that true ra-
cial equality would remain a distant
dream. So would true integration. To
these once optimistic integrationists,
as to many others, it was becoming
increasingly clear that racial conflict
would continue to be a vast and com-
plicated national problem blighting
the North as well as the South. And it
remained unclear whether schools,
repositories of all sorts of utopian
expectations, could greatly promote
interracial understanding. Twenty
years following Brown, much had
been accomplished, and much re-
mained to be done.!4

Marshall, Clark, and other fervent believers in
integration were becoming increasingly disil-
lusioned with the slow pace and limited scope
of reform.

Other social, political, and economic fac-
tors contributed to the changing pace and di-
rection of reform. The incredible economic
growth of the 1960s ended; the country
slipped into a recession and later grappled
with an energy crisis. Watergate, Vietnam,
and social unrest—especially in the cities—
all undermined people’s faith in the ability
and willingness of the government to solve
the nation’s problems. The more conservative



RACE, EDUCATION, AND THE COURTS

Court, now under Warren Burger, moved
much more cautiously in this new milieu and
more readily applied judicial restraint. Local
communities, black and white, sought to re-
gain control of school boards. Questions of
pupil placement, tracking systems, standard-
ized tests, test gaps between black and white,
and disparities in school funding levels arose
as educators, judges, politicians, and parents
hotly debated the issues, with no answers
forthcoming.

Patterson firmly establishes Brown as one
of the pre-eminent legal decisions of the twen-
tieth century. Citing Kluger, he notes, “The
decision represented nothing short of the re-
consecration of American ideals.”!S While the
decision did not reverse the tide of racism in
the United States, it did signal a sea change in
the Court’s position involving race. To some-
how see that decision as a failure, Patterson
asserts, misses the importance of the decision.
From the first, Brown was less about the edu-
cation of black children and more about end-
ing the racial system under which they were
educated.

With regard to the effect Brown and sub-
sequent decisions had upon the state of Amer-
ican education, Patterson is more reluctant to
praise Brown. While the Court was far ahead
of public opinion and the academy in its origi-
nal decision, it lagged far behind both in later
years as it belatedly sought to implement its
decision. Ironically, the cost of the racial re-
form that Brown heralded has been the educa-
tional reform the decision had as its stated
goal.

While Patterson does weave an interest-
ing and compelling narrative, attempting to
explain the motivations and inner workings of
the major actors in the drama, he stops short of
providing enough information to fully explain
them. In addition, he is uneven in his treatment
of the subject. He makes no examination of the
religious motivations of either Thurgood Mar-
shall or Earl Warren, although he hints at War-
ren’s possible guilt over his role in interning
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Japanese-Americans during World War II.
When discussing arch-segregationist Leander
Perez of New Orleans, Patterson completely
omits Perez’s role as a Catholic segregationist
activist who was excommunicated by Arch-
bishop Rummel for his refusal to accept a
black priest in the Jesuit Bend parish of Loui-
siana. Nor does he mention Kenneth Clark’s
lifetime association with the New York Catho-
lic Interracial Council; Clark’s belief in inte-
gration came not only from his work, but also
from a deep Catholic piety that stressed the
brotherhood of man. Both are odd, consider-
ing Patterson’s use of Catholic support for
Brown, especially in the Archdiocese of Balti-
more, which he cites as an example of com-
mitted religious leadership in support of inte-
gration.

Patterson is much more comfortable with
the legal histories than with delving into the
social, political, and religious motivations of
the participants in the cases. However, the
mere fact that he has attempted such a grand
task—that of linking Brown to the larger story
of race relations in the United States—makes
the book a much-needed contribution to our
understanding of race, education, and the
courts in the twentieth century. Patterson has
succeeded in expanding the context in which
we view the courts, and has begun the difficult
process of integrating the disparate disciplines
of legal, social, religious, educational, and eth-
nic history. As with the decision about which
he writes, a great deal has been accomplished,
but much work remains to be done.
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New Developments

Two updates to “Women Advocates Before
the Supreme Court” (2001, vol. 26, no. 1) are
in order.

On January 20, 2001, Barbara D. Under-
wood was appointed Acting Solicitor Gen-
eral, becoming the first woman to head the
Office of the Solicitor General (OSG). She
served in that capacity until her presidentially
appointed successor was sworn in five months
later. In March 1998 Underwood had joined
the OSG as Principal Deputy Solicitor Gen-

eral. She argued one case before the Court
prior to this time and fifteen cases before the
Court while at the OSG, for a total of sixteen
arguments before the Court.

Another noteworthy development oc-
curred on June 28, 2001, when Pamela Talkin
was named Marshal of the Supreme Court. A
former deputy executive director of the Office
of Compliance, Talkin is the first woman to
hold that title.
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