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This issue of the Journal again displays 

the infinite variety of threads that make up the 

tapestry of Supreme Court history. Once 

more I ponder how much the study of our 

third branch of government has changed since 

I was a graduate student, or even a law stu­

dent two decades later. Back in the 1960s, 

"constitutional history" essentially meant the 

study of "great cases," and, while these cases 

were handed down by Justices who sat on the 

Supreme Court of the United States, one did 

not examine either the Justices' jurispruden­

tial philosophy or the institutional workings 

of the Court. There were only a few judicial 

biographies available, and only Alpheus T. 

Mason's book on Harlan Fiske Stone really 

examined the Court's inner workings. As for 

the cases themselves, not until Anthony 

Lewis published Gideon's Trumpet in 1964 

did we begin to look past the actual holdings 

of the cases to the people involved and their 

stories. 

In this issue we get a taste of the wide 

range of work now being written about the 

Court, its members, and its decisions. Linda 

V 

Przybyszewski, who last year gave us The 

Republic According to John Marshall Har­

lan, is now at work on a study of religious 

thought and the judiciary in the late nine­

teenth century, and her examination of Justice 

David J. Brewer tells us much about the 

Court and the cultural context in which it op­

erated. Along the lines of looking at the real 

people behind the cases, Ronald B. Flowers 

examines the Macintosh case, which, al­

though famous in its time, is less well known 

than some of the other decisions on citizen­

ship and pacifism. Douglas Clyde Macintosh 

wil1 strike many people as a good man, and 

lead us to wonder at the strangeness of laws 

that kept him from becoming an American 

citizen. 

We sometimes forget that before men and 

women become Justices, they must be ap­

pointed by a President, who will often have 

his own agenda. Calvin Coolidge, whose term 

in office is noted primarily for his effort not to 

do anything, apparently did have some ideas 

about the type of men he wanted on the na­

tion's high court. As Russell Fowler shows in 
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these pages, Coolidge named some very inter­
esting people to the Bench.

Interest in the Cherokee cases continues 
unabated, and Associate Justice Stephen 
Breyer chose them as the topic for the Soci­
ety’s Annual Lecture, which he delivered in 
June. We also get a glimpse of some internal 
issues that the Court and its members must 
occasionally face in the article by Artemus 
Ward on William O. Douglas’s retirement. 
The 1999 Hughes-Gossett student essay prize

was awarded to Professor Ward, who was 
then a doctoral student at Syracuse Univer­
sity.

And finally, if anyone doubts the 
wide-ranging nature of current scholarship on 
the Court, our regular book reviewer, D. Grier 
Stephenson, Jr., leads us through the current 
crop of studies.

All told, this is another rich feast, and no 
one can complain about this type of food for 
thought.
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ST E P H E N  B R E Y E R xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

In 1838, the United States and the State of Georgia forced the Cherokee Indian tribe to 

leave its home in Georgia and move to the West. The tribe did not want to move. It believed it 

had a legal right to stay, and in the early 1830s it  brought two actions at law designed to enforce 

that legal right in the Supreme Court of the United States. The story of those lawsuits is a story 

of courts caught in a collision between law and morality on the one hand and desire and force on 

the other. It  forces us to examine the relation between law and politics, particularly with respect 

to the Court’s ability to enforce its judgment during the early years of the Republic.

I  B ackground

We shall begin the Cherokee story during the 

Revolutionary War. With their Creek and 

Choctaw neighbors, the Cherokees hunted, 

fished, and made their homes upon land that 

now comprises Northern Georgia and Eastern 

Tennessee. Unfortunately, they supported the 

British—the wrong side—during the war. 

However, in May 1777 they signed a peace 

treaty with the newly independent American 

states that permitted them to retain their land 

in Georgia. In a second treaty, the Treaty of 

Hopewell, and then a third treaty named after 

the Holston River, the United States promised 

it would protect Cherokee land and guaran­

teed its boundaries. Congress ratified the third 

treaty, which contained that guarantee, in 

Philadelphia in 1793, well after the U.S. had 

adopted its Constitution and the thirteen inde­

pendent states had become a single nation.

During the next forty years, the Cherokee 

tribe dramatically changed its way of life. In 

1817, those who wished to lead the hunting 

and fishing life (about one third of the tribe) 

moved to Arkansas, under the auspices of a 

treaty with the U.S. that gave the hunters and 

fishermen Arkansas land. The Cherokees who 

remained in Northern Georgia turned to agri­

culture for their livelihood; they lived as farm­

ers, much as did the nearby Georgians. They 

used an alphabet developed by a tribal leader,
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U n d e r th e le a d e rs h ip o f th e  

g re a t C h ie f J o h n  R o s s , th e  C h e r­

o k e e s a d o p te d  a  fo rm a l C o n s ti­

tu t io n  in 1 8 2 7 .xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Se qu o y a h. The y e s ta blis he d a p r inting p re s s . 

The y bu ilt a c a p ita l, c a lle d Ne w Ec ho ta . And 

in 1827, under the leadership of the great 

Chief John Ross, the tribe adopted a Constitu­

tion similar in some respects to that of the 

United States. At that time the Cherokee pop­

ulation in Northern Georgia stood at about 

13,500— including, I am sorry to say, 1,277 

black slaves.

Since at least the early 1820s, the Chero­

kees had made it very clear that they were 

happy on their tribal lands in Northern Geor­

gia and did not want to move. President Mon­

roe sent Commissioners to the Cherokees to 

see if  they would sell their lands. The Council 

of Chiefs replied, “ It is the fixed and unalter­

able determination of this nation never again 

to cede one foot more of our land.”  The chiefs 

then sent a delegation to Washington to re­

mind the President that “ the Cherokees are not 

foreigners, but the original inhabitants of 

America”  and “ they now stand on the soil of 

their own territory.” The delegation added 

that “ they cannot recognize the sovereignty of ZYXWVUTSRQPONMLKJIHGFEDCBA
any State within the limits of their territory.”

Why, one might ask, was it necessary to 

emphasize this last point—that a state could 

not exercise its “ sovereignty”  within the lim ­

its of the Cherokee territory? The answer is 

that the state of Georgia seemed determined to 

exercise that sovereignty, preferably by tak­

ing the Cherokees’ territory for itself. In 1802, 

the federal government had promised Georgia 

it would try to extinguish Indian title to Indian 

land in that state. By 1824, Georgia com­

plained that the government was moving too 

slowly. In reply, President Monroe stated that 

the federal government would use only peace­

ful and reasonable methods to remove the In­

dians.

Georgia decided to take matters into its 

own hands. It negotiated a removal treaty, the 

Treaty of Indian Spring, with representatives 

of the Creek tribe, whose land was to the 

south of the Cherokees’ . President John 

Quincy Adams learned that the treaty was the 

product of treachery and formally denounced 

it, but the Georgians ignored the denunciation 

and began to survey the Creek tribe’ s land, 

which they claimed as their own. The Creeks
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Resolved by the yittional Committee 

and Council, That a child under till­

age of twelve years, whose tender 

age renders it improbable that lie or 

she should be impressed with a prop­

er sense of moral obligation or of suf­

ficient capacity, deliberately to have 

committed an offence, shall not be 

considered,. or found guilty of any 

crime or misdemeanor; nor n lunatic 

or a person insane without lucid in­

tervals, shall be found guilty of any 

crime with which he or she may lie 

charged; Provided the act so charg­

ed as criminal shall have been com­

mitted in the condition of such lunacy 

or insanity: Be it further resolved 

(hat an idiot shall not be found pn illy  
or punished for any crime or misde­

meanor with which he or she may be 

charged; Be it also further resolved 

that any person counseling, advising, 
or encouraging a child under the age 

of twelve years, nr a lunatic, or an 

idiot to commit an offence, shall he 

prosecuted for such offence when 

committed as principal, and if found 

g ifilly  shall suffer the same punish­

ment ns would have been inflicled on 

said child, lunatic or idiot, if ho nr 

site had possessed discretion, and had 
been cuilty.
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CORRESPONDENCE 

Between Cvmmutlonen on llv part of
the United Stales, and the Council of 

the Cherokee Xalitm, in the year 

1823.

[COKTIKUKD.]

The following it a reply fromdhe Cyn- 

missioners to the Council.

N e w t o w x, October 3V, 1823. 

Friends and Brothers: Y'our com­
munication of yesterday w'gs handed 

us by your messenger. W ’WfccI con­

strained by duly ami iiistiueiiwi lo re­

ply, and to reserve to ounclvus the 

pricUcge.oC i  e;dy;. as ofl.c'ii^we may 
consider it necessary. Iif^Miijf llii«, 

ivu v io la te no senti/nent Wiiieli we

kees and receives them into favor and

protection. The language of the 

Cherokees is submissive, and accepts 

the offer. So complete was the au­

thority acquired by these memorable 

operations, that \he territory of all 

those tribes was made the subject of 

'•alloltment.” All the lands which 

they now hold, lias been -'allotted ’ to 

them. Tiicir original title is forever 

gone. First, by discovery. Second­

ly, by conquest.' And, thirdly, by- 

treaty. But the surrenders which 

have been made from time to time by 

the Cherokees, go still further, cud 

authorize the United Slates to “man- 

agtj the trade of the Cherokees as they 

may think proper.”

Brothers: We have reference to 

these mailers of history and compact, 
not to shew your humility, but to 

shew your dependance. On the con­

trary, it does not degrade you to give 

you the evidence of your dependance: 

it is a matter of distinctioa, to be con­

nected with, and dependant upon, the 
Government of the United States.—  

There arc twenty-four states and 

three territories, which are found to 

acknowledge Ibis connection and de­

pendance. The advantago is mutual. 

TliqJJnitcil States give laws, give sta­

bility and protection, to the states, 

and the states give bhedicnce, sup­

port, and laves, to the Government. 
By this union, the Government be­

comes powerful—by a division, it 

would be feeb le. As relating to ll-.e 

different tribes of Indians who have 

settlements within the stales, the 

Government is p repared » •}«*» ;  
with candor and decision . I f  (bey I

ig, and retire within your Ian s.

If they aro> disposed to beeeine nu la­

bors of the stales, tliey can be '■•cur­

ed in a residence, and let into all pri­

vileges of ordinary citizens.

Brothers: We have thus laid before 

you some new topics lor «Ii»cus»i(-:t. 

This* involve considerations el vast 
iiiipuriauee to yeuiselves oi.d lo |< s- 
tiriiv. Listen Io Un m. and r.iwv.cr 

with calmr.tss ,:t:d d.lihcia.. n- 

Y ou an -not vnerted in iight «'-•*- 

pules or Iriliing »-• n»:»l»-i

lions arc panics lo Ibis i cirt 

onto. If we Uu.-tv ur (.. n t 
and ourselves, we  design sou co Ik .ip i. 

Our object is ihc good el’ the wl.. 'c 

American family.

We shall now proceed to mt fee 

saaraaJ' the rem arks ill yout_CCU'.tn'l- 

uicalion of jesterdoy, and clcse for 

the present.

The picture which you have drawn 

cf the separation of friends and rela­

tives at the emigration to Arkansas, 

is honorable to the sympathies c-fyc-cr 

hearts. Hut the heart often Weeds 

at what the judgement approves. A- 

mong ourselves, these separations cc- 

eur almost daily. You advert with 

some emphasis to  the -circumstances 

and means which caused the separa­

tion.”

Brothers: YY’c understand that it 

was wholly roluntury, % and that your 
citizens projected lint sihi-me tlu ni- 

selvt-s, us long ago as lM>. At that 

the l’resiil.
> frtin- s n -.p r .

Ills I.

the .Mississippi I.aJ  not hef-a ♦X}-l.’rC: 
The distresses of the i.i-cplc ;:i:d

T h e  C h e ro k e e s  e s ta b lis h e d  a  p r in tin g  p re s s  a n d  is s u e d  a  n e w s p a p e r fro m  th e ir c a p ita l c ity , N e w  E c h o ta , fe a ­

tu r in g  a rtic le s  b o th  in  E n g lis h  a n d  in  th e  n a tiv e  C h e ro k e e la n g u a g e , w h ic h h a d  b e e n  d e v e lo p e d  in to  a  w ritte n 

la n g u a g e  b y  S e q u o y a h , a  tr ib a l le a d e r.

protested, threatening force. The federal gov­

ernment backed them up. However, the Geor­

gians refused to back down. The Georgia leg­

islature passed resolutions claiming that 

Georgia owned the land. President Adams 

sent an Army general with a letter ordering 

that the land survey stop. Georgia’s Governor 

Troup replied that he felt it his “ duty to resist 

to the utmost any military attack which the 

Government of the United States shall . . . 

make upon . . . Georgia,” and he ordered 

Georgia’s militia to be held “ in readiness.”  He 

added that the United States had become the 

“ unblushing allfy] ”  of “ savages,”  and that he 

refused to submit the dispute to the Supreme 

Court because “ that court, being of exclusive 

appointment by the Government of the United 

States, will  make the United States the judge 

in their own cause.”  At the last moment, how­

ever, the federal government received word 

that the Creeks might sell their land. The U.S.

negotiated with the tribe, treaties were signed, 

and in 1828 the Creeks “voluntarily” ceded 

the last of their territory in Georgia.

Aware of the Creeks’ predicament, the 

Cherokees were determined to avoid their 

fate. However, two further developments 

spelled disaster for this goal: the election of 

Andrew Jackson in 1828 and the discovery of 

gold on Cherokee lands in 1829. The first 

weakened federal opposition to the takeover; 

the second led the Georgians to redouble their 

efforts to take possession of the land. In 1829, 

Georgians simply entered the Cherokee lands 

in order to work the gold mines, despite both 

federal laws and Cherokee laws that prohib­

ited anyone from settling or trading on Indian 

territory without a license. The Georgia legis­

lature passed laws confiscating much Chero­

kee land, nullifying all Cherokee laws within 

the confiscated territory, prohibiting meetings 

of the Cherokee legislative council, ordering
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T h e  p re s id e n tia l e le c tio n  o f A n d re w  J a c k s o n in 1 8 2 8  a n d  th e  d is c o v e ry o f g o ld  o n  C h e ro k e e la n d s s p e lle d  

d is a s te r fo r  th e  tr ib e . A b o v e , J a c k s o n  is  s w o rn in  b y  C h ie f J u s tic e  J o h n  M a rs h a ll, w h o w o u ld d e liv e r  th e  C o u rt’s  

o p in io n  in  fa v o r o f th e  C h e ro k e e s .xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

the a rre s t o f a ny Che ro ke e who influ e nc e d the 

tr ibe to re je c t e m igra tio n we s t, a nd e ve n fo r­

bidding Cherokees to dig for gold on their 

own land. And Georgia’s Governor wrote to 

President Jackson asking for withdrawal of 

federal troops from the gold fields. (He was 

urged on by a Georgia judge who complained 

of the “ deep humiliation”  he felt due to the ex­

ercise of federal power “ within the jurisdic­

tion of Georgia,”  while adding that he “ would 

disregard”  any U.S. Supreme Court “ interfer­

ence”  in “cases”  arising before him “ from the 

act of Georgia.” ) Jackson did not resist: he 

withdrew the federal troops, he negotiated a

removal treaty with the neighboring Choc­

taws, and he urged the Cherokees to come to 

terms. He announced that, treaties to the con­

trary notwithstanding, a state had the right to 

extend its laws to cover Indian land within its 

boundaries. And he supported enactment of 

an Indian Removal Bill  in Congress that au­

thorized the President to offer an exchange of 

western lands with any tribe “ now residing 

within the limits of the states or territories.”  

As a political symbol, it meant much more 

than its letter.

Many Northerners opposed this bill. 

Representative Henry Storrs of New York
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fo u nd it s e ns e le s s to “ remove the Indians for 

their own good from a community where they 

had pleasant homes, churches, and schools,”  

and send them “ to a wilderness.”  Representa­

tive William Ellsworth of Connecticut ac­

cused the Southerners of mercenary motives 

that drove their efforts to take over the Indi­

ans’ possessions. Representative Horace 

Everett of Vermont cried out that “ the evil... 

is enormous; the violence is extreme; the 

breach of public faith deplorable; the inevita­

ble suffering incalculable.” The Southerners 

replied with arguments based on states’ 

rights, adding that the New Englanders had 

long ago expelled Indian tribes from their 

own land. The result was a narrow victory for 

Jackson and the South: the bill passed the 

House 102 to 97.

At this point the Cherokees faced a set of 

Georgia laws that effectively took their land 

away from them, a Georgian political victory 

in the federal Congress, and a president whose 

sympathies seemed to lie with the GeorgiansZYXWVUTSRQPONMLKJIHGFEDCBA

T h e C h e ro k e e s h ire d W illia m  W irt to  f ile  a la w s u it 

a g a in s t th e s ta te o f G e o rg ia . A p o lit ic a l e n e m y o f 

P re s id e n t J a c k s o n  a n d  a fo rm e r U .S . A tto rn e y G e n ­

e ra l, W irt w a s a  g re a t c o n s titu tio n a l la w y e r a n d  a  s e a ­

s o n e d  S u p re m e  C o u rt a d v o c a te .

and who was asking them to negotiate their 

own removal. What could they do?

What the Cherokees did was refuse to ne­

gotiate. The Cherokee Legislative Council 

adopted a resolution stating “ we have no de­

sire to see the President on the business of en­

tering into a treaty for exchange of lands,”  but 

“ we still ask him to protect us”  in accordance 

with the “ [federal] treaties provided for our 

protection.” They added, “ [w]hen we [do] 

move, we shall move [not to the West, but] by 

the course of nature to sleep under ZYXWVUTSRQPONMLKJIHGFEDCBAth is ground 

which the Great Spirit gave to our ancestors.”  

After consulting with Daniel Webster and 

others, the Cherokees then hired a lawyer, 

William Wirt. Wirt was one of the greatest 

constitutional lawyers of his day, a political 

enemy of Jackson, and a former United States 

Attorney General. He advised the Cherokees 

to file a lawsuit.

I I T h e  F irs t L a w s u it

Wirt had very little doubt about the substan­

tive merits of his clients’ legal claim. Article 

VII  of the Treaty of Peace and Friendship of 

1791, entered into by the United States and 

the Cherokees, stated that the “ United States 

shall guarantee to the Cherokee nation [] all 

their lands not hereby ceded.” The Constitu­

tion itself made “Treaties”  the “ Supreme Law 

of the Land.” And the Supreme Court had 

made clear twenty years before— in the 

Yazoo lands case, F letcher v. Peck—that it 

would strike down state laws that violated 

constitutional provisions. Of course, Geor­

gia’s Governor George Troup had fulminated 

against F letcher at that time. (“ The founda­

tions of the Republic are shaken,” he re­

marked, “ and yet the judges sleep with tran­

quility at home.”  And he asked, “Why ... do 

the judges who passed this decision live and 

live unpunished?” ). By 1830, however, the 

Supreme Court’s power to announce deci­

sions that upheld the supremacy of federal law 

seemed well established. How then could 

Georgia, in a manner consistent with federal
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la ws a nd tre a tie s , extend its legal power to in­

clude Cherokee lands, thereby taking from the 

Cherokees land that had not been “ceded” ? As 

Wirt pointed out, “ many distinguished men”  

had assured the Cherokees “ that the Supreme 

Court would protect them and that they had 

only to secure eminent counsel to effect their 

object.”

However, Wirt still faced serious obsta­

cles. How could he get his case to the Su­

preme Court? Should he file a lawsuit in the 

lower federal courts, say, against the United 

States, or perhaps against President Jackson 

or Secretary of War John Eaton? Such a law­

suit would, in effect, seek a mandatory injunc­

tion requiring the United States or its officers 

to enforce treaty obligations, using force if  

necessary, to require the state of Georgia to 

back down. Such a suit would directly involve 

the President or his Cabinet. It would dramati­

cally illustrate the questions of political and 

institutional power at issue. And a request for 

injunctive relief would invite the Court to 

consider whether the question raised was a 

“ political question”  beyond the Court’s power 

to resolve. Wirt rejected this approach.

What about a civil  case, perhaps for “ tres­

pass,”  against individual Georgians who had 

entered Cherokee land? The trespassers 

would point to Georgia laws as a defense, and 

Wirt could then reply that Georgia’s laws vio­

lated the terms of treaties and the federal In­

dian Nonintercourse Act as well. Hence the 

state’s laws were invalid and provided no de­

fense. However, Wirt would then have to deal 

with the Georgia courts, or perhaps the lower 

federal courts sitting in Georgia, and Geor­

gians were unlikely to prove sympathetic to 

his claim.

In fact, a criminal case in Georgia at this 

time showed what might happen. The Georgia 

courts had convicted a Cherokee named Corn 

Tassel of murdering another Cherokee on 

Cherokee land. Wirt took control 1 of Corn 

Tassel’s case and appealed the conviction to 

the Supreme Court, a legal alternative that the 

Supreme Court, in ZYXWVUTSRQPONMLKJIHGFEDCBAM artin v. H unter’s Lessee

(1816), and C ohens v. V irg in ia (1821), had 

made clear was legitimate. The Supreme Court 

sent the local judge notice that the appeal had 

been filed. The judge immediately sent the Su­

preme Court’ s writ to Georgia’s Governor 

Gilmer, who transmitted it to the state legisla­

ture, along with the message: “ So far as con­

cerns the executive department, orders re­

ceived from the Supreme Court in any manner 

interfering with decisions of the courts of the 

state in the constitutional exercise of their ju­

risdiction will  be disregarded, and any attempt 

to enforce such orders will  be resisted with 

whatever force the laws have placed at my 

command.” The legislature then “ [rjesolved 

that the State of Georgia will  never so far com­

promise her sovereignty as an independent 

state as to become a party to the case sought to 

be made before the Supreme Court by the writ 

in question.”  The legislature authorized Com 

Tassel’s execution to proceed, and Corn Tassel 

was hanged two days later.

Understandably, Wirt concluded that he 

could not rely upon Georgia’s courts. Instead, 

he decided to sue Georgia directly. The Con­

stitution itself said that the “ Supreme Court 

shall have original Jurisdiction” in all cases 

“ in which a State shall be Party.”  Hence, Wirt 

could avoid the lower courts with their risks 

of delay or worse. He was aware that the Elev­

enth Amendment denied that the “Judicial 

power of the United States”  extended to law­

suits “commenced . . . against one of the . . . 

States by Citizens of another State, or by . . . 

Subjects of any Foreign State.”  However, the 

Cherokee Nation was not a “ citizen”  or “ sub­

ject”  of any State. Rather, it was itself a state, 

perhaps a “ foreign” one. So the Eleventh 

Amendment posed no obstacle, and in Janu­

ary 1831, Wirt filed a lawsuit on behalf of the 

Cherokee nation, C herokee N ation v. G eor­

gia , in the Supreme Court of the United 

States. He sought an injunction forbidding 

Georgia and its officers from enforcing “ the 

laws of Georgia... within the Cherokee terri­

tory, ... [as] designated by treaty between the 

United States and the Cherokee Nation.”
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Ge o rgia did no t file a n answer; nor did it  make 

any appearance in the case.

At oral argument, Wirt dwelled at some 

length upon the enforcement problem. “ Will  

you decline a jurisdiction clearly committed 

to you,”  he asked, “ from the fear that you can­

not, by your own powers, give it effect... ?”  

He maintained that it is “part of the sworn 

duty of the President of the United States to 

‘ take care that the laws be faithfully exe­

cuted.’ ... It is your function to say what the 

law is.”  In any event, “ is this Court to antici­

pate that the President will  not do his duty [or] 

... that a defendant State will  not do her duty 

in submitting to the decree of this Court?”  

There is “ a moral force in the public sentiment 

of the American community which will  . . . 

constrain obedience. At all events, let us do 

our duty, and the people of the United States 

will  take care that others do theirs.”

On March 18, 1831, the Supreme Court 

handed down its decision. “ If  courts were per­

mitted to indulge their sympathies,”  Chief Jus­

tice Marshall wrote, “ a case better calculated 

to excite them can scarcely be imagined. A  

people once numerous, powerful, and truly in­

dependent, found by our ancestors in the quiet 

and uncontrolled possession of an ample do­

main, . . . have yielded their lands by succes­

sive treaties,” and this application is made 

simply to “preserve” a “ remnant” (that is, 

merely that portion of the Cherokees’ former 

territory that “ is necessary to their comfortable 

subsistence” ). Nonetheless, a Court divided 4 

to 2 (with Justices Thompson and Story in dis­

sent) concluded that there was no jurisdiction.

The Court conceded that a State was in­

deed a “ party” and that fact gave the Court 

“ original jurisdiction”  under the second para­

graph of Article III, Section 2. However, it 

added, the Court could exercise judicial power 

over such a case only if  the “ judicial Power”  of 

the United States, as defined in the first para­

graph of Article III,  Section 2, extended to that 

case. This paragraph lists the matters to which 

the “ judicial Power”  extends. It specifies that 

the federal judicial power does “ extend to ...

Controversies”  between a “ State”  and “ foreign 

states,”  but the Court concluded that the Cher­

okee Nation is not a “ foreign state.”  Rather, ac­

cording to Chief Justice Marshall, its “ relation 

to the United States resembles that of a ward to 

his guardian” : the Indian tribes are “ domestic 

dependent nations.”

Marshall also noted that the “bill ”  would 

require “ us to control the legislature of Geor­

gia, and to restrain the exertion of its physical 

force”—an “ interposition by the court” that 

might be “questioned” as “ savour[ing] too 

much of the exercise of political power to be 

within the proper province of the judicial de­

partment.” However, the Court’s holding of 

no Article III  jurisdiction “ makes it unneces­

sary to decide this question.”

Strangely absent from Chief Justice Mar­

shall’s opinion is an explicit discussion of a 

related (but different) jurisdictional claim that 

one of the Cherokees’ lawyers had made. The 

first paragraph of Article III,  Section 2, says 

that the “ judicial Power”  of the United States 

also shall extend to cases “arising under . . . 

Treaties.” The Cherokees had argued that 

their case arose under a treaty. Consequently, 

they said, the first paragraph extends the fed­

eral judicial power to the case, and the second 

paragraph provides original jurisdiction in the 

Supreme Court. Chief Justice Marshall did 

not describe the flaw, if  any, in this jurisdic­

tional logic.

In any event, although the Cherokees had 

lost on the law, the Chief Justice delivered ad­

ditional views from the Bench. In these re­

marks, which one observer described as “ an 

extra-judicial opinion,”  Marshall said that he 

thought “ so much of the argument of counsel 

as was intended to prove the character of the 

Cherokees as a State, as a distinct political so­

ciety, separated from others, capable of man­

aging their own affairs and governing itself, 

has, in the opinion of a majority of the Judges, 

been completely successful.” He also sug­

gested that “ the mere question of right to their 

lands might perhaps be decided by the Court 

in a proper case with proper parties.”
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Still, a s o ne c o nte m p o ra ne o u s le tte r 

write r p u t it, a “ universal gloom, correspond­

ing to the former elevation of their hopes, pre­

vailed throughout the [Cherokee] nation.”  

Many Cherokees seemed ready to negotiate. 

Encouraging this defeatist mood, Georgia’ s 

Governor wrote to President Jackson that if  

“ the Cherokees are to continue inhabitants of 

the State, they must be rendered subject to the 

ordinary operation of the laws . . . The State 

must put an end to even the semblance of a 

distinct political society among them.”  Geor­

gia sent additional guards to the gold fields. 

And it passed new, more restrictive laws.ZYXWVUTSRQPONMLKJIHGFEDCBA

I ll T h e  S e c o n d  D e c is io n

Then, when all seemed lost, a new case gave 

grounds for hope. One of the new Georgia

laws required “ all white persons residing 

within the limits of the Cherokee nation” to 

have a license from the Governor and to take 

an “oath” to support the laws of Georgia. 

Governor George Gilmer decided to apply the 

law to a group of missionaries from New En­

gland, working in Cherokee country, who 

were encouraging the Cherokees to refuse to 

emigrate. He wrote to one of them, S. A. 

Worcester, asking him to take the oath of alle­

giance. Worcester replied that he understood 

he was “ liable to arrest,”  were he to remain on 

Cherokee lands without having taken the oath, 

but he denied having “excited the Indians to 

oppose the jurisdiction of the state.”  He made 

clear that he thought Georgia’s actions were 

wrong, and he concluded: “ I could not consci­

entiously take the oath which the law re­

quires,” for it would amount to “ perjury for

M is s io n a ry S a m u e l A u s tin  

W o rc e s te r b e c a m e a fr ie n d o f 

th e  C h e ro k e e N a tio n  a n d  tra n s ­

la te d  th e  B ib le  a n d h y m n s in to  

C h e ro k e e . H e re fu s e d to ta k e  

th e o a th o f a lle g ia n c e to  

G e o rg ia , b e c a u s e h e th o u g h t 

th e s ta te 's a c tio n s a g a in s t th e  

C h e ro k e e s  w e re w ro n g .
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o ne who is o f the o p p o s ite o p inio n,”  and, “ in 

the present state of feeling among the Indians, 

[would] greatly impair or entirely destroy my 

usefulness as a minister of the gospel among 

them.”  Worcester sent with his letter a copy 

“of the gospel of Matthew”  and a hymnbook 

that he had translated into the Cherokee lan­

guage. In July 1831 Worcester and ten other 

missionaries were arrested.

They were tried in September, found 

guilty and sentenced to several years of hard 

labor in prison. Governor Gilmer offered par­

dons if  the missionaries would take the oath. 

Nine of the eleven accepted the offer, but 

Worcester and a colleague refused. Jeremiah 

Evarts—a member of the American Board for 

Foreign Missions, the group that had sent the 

missionaries to Cherokee territory—wrote to 

Worcester that “ [i]f  you leave, I fear the Cher­

okees will  make no stand whatever... [Y]our 

leaving in these circumstances would greatly 

endanger, if  it  did not utterly ruin, the cause of 

the Cherokees . . . The people of the U.S. 

would say the case is hopeless. [However,] 

the most intelligent members of Congress are 

of the opinion that the Supreme Court will  

sustain the Indians and that the people of the 

U.S. will  yield and a settlement will  be made. 

That this would be done is the only earthly 

hope of the Cherokees, and it is of immense 

importance to this country and to the civilized 

world.”

Here was the case Wirt had been waiting 

for. Georgia would not treat Worcester as it 

had treated Corn Tassel, whom it had exe­

cuted post haste. Nor would Georgia release 

Worcester. Wirt, now representing Worcester, 

filed a notice of appeal in the Supreme Court. 

Georgia’s new Governor, Wilson Lumpkin, 

sent the Court’ s notice to appear to the state 

legislature along with a message stating that 

he would “ disregard all unconstitutional req­

uisitions” and would “ resist Federal usurpa­

tion.” The legislature resolved that any “ at­

tempt”  by the Supreme Court “ to reverse the 

decision of the Superior Court... will  be held 

by this state as an unconstitutional and arbi­

trary interference in the administration of her 

criminal laws and will  be treated as such.”

Nonetheless, from February 20 through 

February 23, 1832, the Supreme Court heard 

arguments in the case of ZYXWVUTSRQPONMLKJIHGFEDCBAW orcester v. G eor­

gia . Again, Georgia refused to appear. The ar­

gument on the petitioner’s side was straight­

forward, devoted mostly to the substantive 

legal merits. And on March 3, 1832, Chief 

Justice Marshall delivered the opinion of a 

nearly unanimous Court.

Jurisdiction, he said, posed no problem. 

Section 25 of the Judiciary Act “ enumerates 

the cases in which the final judgment... of a 

state court may be revised in the Supreme 

Court.”  They include those “ where ... the va­

lidity  of a treaty”  is questioned (and the lower 

court holds the treaty invalid) or where a stat­

ute of any state is challenged “ on the ground 

of [its] being repugnant to the Constitution, 

treaties, or laws of the United States and the 

[lower court decision] is in favor of [the] va­

lidity ” of the state statute. This case called 

into question the Cherokee treaties and also 

the Georgia statute. (Both were issues, he 

might have added, “ arising under”  the federal 

Constitution, treaties or laws, and hence were 

within the scope of Article Ill ’s grant of judi­

cial power.) “ It is, then, we think, too clear for 

controversy that the act of Congress by which 

this Court is constituted has given it the 

power, and of course imposed on it the duty, 

of exercising jurisdiction in this case. This 

duty, however unpleasant, cannot be avoided. 

Those who fill  the judicial department have 

no discretion in selecting the subjects to be 

brought before them.”  In sum, the Court could 

not refuse to hear the case, lest, contrary to 

C ohens v. V irg in ia , it deny jurisdiction to hear 

all criminal cases coming to it from state 

courts.

The Court did not find the merits of the 

case much more difficult. Marshall recited at 

some length the history of relations between 

the Indian tribes and the European nations, the 

colonies, and the United States. He pointed 

out that none had ever extinguished tribal in­
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de p e nde nc e , tha t a ll ha d tre a te d the India ns 

“ as nations capable of maintaining the rela­

tions of peace and war,”  that Great Britain and 

the United States had entered into treaties 

with Indian tribes, and that the United States 

had entered into specific treaties with the 

Cherokees in which it promised to stop other 

American citizens from settling on Cherokee 

lands, promised to be the sole and exclusive 

regulator of trade with the Indians for their 

own “benefit and comfort,”  and guaranteed to 

the Cherokees all their lands not ceded under 

the treaties. Congress, Marshall pointed out, 

recognized “ the several Indian nations as dis­

tinct political communities having territorial 

boundaries, within which their authority is ex­

clusive, and having a right to all the lands 

within those boundaries, which is not only ac­

knowledged, but guaranteed by the United 

States.”

The Chief Justice concluded that the 

“ Cherokee nation, then, is a distinct commu­

nity, occupying its own territory, with bound­

aries accurately described, in which the laws 

of Georgia can have no force, and which the 

citizens of Georgia have no right to enter, but 

with the assent of the Cherokees themselves, 

or in conformity with treaties, and with the 

acts of Congress . . . The act of the State of 

Georgia, under which the plaintiff in error 

was prosecuted, is consequently void, and the 

judgment a nullity.”

Marshall added that Worcester conse­

quently had been “ seized, and forcibly carried 

away, while under the guardianship of trea­

ties” and while “under the protection of the 

United States. He was seized while perform­

ing, under the sanction of the chief magistrate 

of the Union, those duties which the humane 

policy adopted by Congress had recom­

mended. He was apprehended . . . under col­

our of a law which has been shown to be re­

pugnant to the Constitution, laws, and treaties 

of the United States.”  Marshall noted that, had ZYXWVUTSRQPONMLKJIHGFEDCBA
property been so taken, the law would entitle 

its owner to its return, and “ it cannot be less 

clear when the [state’s] judgment affects per­

sonal liberty.” Finally, Marshall announced 

that “ [i]t  is the opinion of this Court that the 

judgment of the [Georgia] Superior Court”  

must be “ reversed and annulled.”

Worcester was to go free. The Cherokees 

had won. Or had they?dcbaZYXWVUTSRQPONMLKJIHGFEDCBA

IV  T he A fterm ath

After the Court’s decision was announced, 

Justice Joseph Story wrote to his wife: 

“Thanks be to God, the Court can wash their 

hands clean of the iniquity of oppressing the 

Indians and disregarding their rights.” Writ­

ing four days later to George Ticknor, he 

added that “The Court has done its duty. Let 

the Nation now do theirs.”  Story noted, how­

ever, that “ Georgia is full of anger and vio­

lence . . . Probably she will  resist the execu­

tion of our judgment, and if  she does, I do not 

believe the President will  interfere.”

Sad to say, Justice Story was correct. The 

Supreme Court issued its opinion on March 3, 

1832, immediately following it with a man­

date that reversed and annulled the Georgia 

judgment. On March 17, Worcester’s lawyers 

asked the Georgia court to receive the man­

date and release the prisoners. The Georgia 

court simply refused. Indeed, it refused to re­

cord anything, including its own decision not 

to obey the Supreme Court’s ruling.

The Georgia court did allow the lawyers 

to make an affidavit about what had hap­

pened. But when those lawyers then asked 

Governor Lumpkin to release the prisoners, 

he would put nothing in writing, saying, “ You 

got around [Judge] Clayton, but you shall not 

get ‘round me.” It seemed that Georgians 

themselves understood their Governor’s posi­

tion, a position that he clarified the following 

November in his annual message to the State 

legislature: “The Supreme Court,” he said, 

has “ attempted to overthrow the essential ju­

risdiction of the State in criminal cases. ... I 

have, however, been prepared to meet this 

usurpation of Federal power with the most 

prompt and determined resistance.”
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Whe n Co ngre s s m a n Jo hn Quincy Adams 

of Massachusetts, along with other Northern 

representatives, complained that “ no steps 

have been taken by the Government of the 

United States to prevent these manifest viola­

tions of its laws,” Congressman Augustin 

Clayton of Georgia replied that they “ were 

meddling with what did not concern them,”  

that the Supreme Court’ s judgment “ would be 

resisted with the promptitude and spirit which 

became Georgians,” and that the judgment 

“ would [never] be executed till  Georgia was 

made a howling wilderness.” That state, he 

added, would “ rather give up your Union,... 

[than] submit to be scourged by savages.”

Congressman Thomas Foster of Georgia 

responded to claims that the Union itself was 

at stake with the following arguments: first, 

the Supreme Court was not “unbiased and im­

partial” ; second, the question at issue was 

“political” ; third, ZYXWVUTSRQPONMLKJIHGFEDCBAC ohens v. V irg in ia (which 

permitted the Supreme Court to review state 

criminal decisions) was wrongly decided; 

fourth, the “ powers of the States”  were being 

“ swallowed up by the judiciary” ; fifth, since 

“ there has been no common umpire desig­

nated to determine questions of contested 

power,.. . each State as a party has a right to 

judge for itself ... of the infractions of the 

Constitution” and “ to resist the exercise of 

any power by the Federal Government not 

granted to it” ; and sixth, neither Court nor 

President could “command a posse sufficient 

to carry” the judgment “ into effect.” The 

words “ civil  war”  began to appear in the con­

gressional debates.

What about the President? He had made 

clear that, in his view, the state legislatures 

“had the power to extend their laws over all 

persons living within their boundaries,” and 

that he possessed “ no authority to interfere.”  

When he vetoed the national Bank Bill in 

July, Jackson reminded that it is “ as much the 

duty” of Congress and the President “ to de­

cide upon the constitutionality”  of bills as “ it 

is of the supreme judges.”  Thus, in his view, 

“ [t]he authority of the Supreme Court must

not... be permitted to control the Congress or 

the Executive.”

The N ew York D aily Advertiser pointed 

out that the President “has said . . . that he 

ha[s] as good a right, being a co-ordinate 

branch of the government, to order the Su­

preme Court as the Court ha[s] to require him 

to execute its decisions.” And popular wis­

dom quoted Jackson as having said, “Well, 

John Marshall has made his decision, now let 

him enforce it.” The two missionary prison­

ers, of course, remained in jail. It is thus no 

wonder that John Marshall wrote to Joseph 

Story: “ I yield slowly and reluctantly to the 

conviction that our Constitution cannot last.”

Then, just when all seemed lost, the 

wheel of fortune began to turn again; Geor­

gia’s resistance was overcome, and the mis­

sionaries were freed. This change took place 

because a different state—South

Carolina—decided that the time was ripe to 

put Georgia’s nullification theory into prac­

tice. On November 24, 1832, eighteen days 

after Georgia’s Governor Lumpkin promised 

the legislature’s “determined resistance” to 

the implementation of the Cherokee decision, 

South Carolina promulgated its own “ Nullifi ­

cation Ordinance.”  The ordinance essentially 

nullified a federal tariff  law. It announced that 

“ it shall not be lawful... to enforce the pay­

ment of duties imposed by the [federal] acts 

within the limits of this State.” The state 

courts would have to follow  “ state law”  on the 

matter; nor would any appeal to the Supreme 

Court be “ allowed,”  or the printing of any re­

cord for the purposes of such an appeal, and 

any person attempting to take such appeal 

“ may be dealt with as for a contempt of 

court.”

President Jackson suddenly began to un­

derstand the nature and gravity of the prob­

lem. On December 10th, he published a reply 

to South Carolina, saying: “ I consider, then, 

the power to annul a law of the United States, 

assumed by one State, incompatible with the 

existence of the Union, contradicted expressly 

by the letter of the Constitution, unauthorized
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by its s p ir it, inc o ns is te nt with e ve ry p r inc ip le 

o n whic h it wa s fo u nde d, a nd de s tru c tive o f 

the gre a t o bje c t fo r whic h it wa s fo rm e d.”  

Jackson immediately supported Congressio­

nal enactment of a Force Bill  that would give 

federal officials adequate powers to enforce 

the federal laws. Jackson consequently found 

new friends in Daniel Webster and Chief Jus­

tice Marshall, who saw that the President at 

last had begun to understand the importance 

of their arguments for national sovereignty. A  

few weeks made quite a difference. (As Har­

old Wilson would later point out, “ a day is a 

long time in politics” )

What, then, about Georgia? The publica­

tion ZYXWVUTSRQPONMLKJIHGFEDCBAU nited States Telegraph wrote that “ no 

person but a Jackson or Van Buren man can 

see any essential difference between the cases 

of Georgia and South Carolina.” Worcester 

had said from prison that he might bring his 

case right back to the Supreme Court; in light 

of his newfound position on the limits of 

states’ rights, Jackson began to say that he 

would carry into effect any decision that the 

Supreme Court might make. In short order, 

the newspapers began to predict that a “settle­

ment of the Cherokee case”  was at hand.

Before the Supreme Court could meet for 

its 1833 Term, friends of Georgia’s Governor 

Lumpkin visited Worcester in prison. They 

said the Governor had told them that, if  the 

missionaries would withdraw their suit, they 

would be discharged from prison, immedi­

ately and unconditionally. The American 

Board for Foreign Missions considered the 

matter and expressed its opinion that they 

should accept a pardon. After all, the Supreme 

Court decision had established their right to 

be free and the right of the Cherokees as well 

“ to protection from the President from the ag­

gressions of Georgia.”  What more would be 

gained by maintaining another lawsuit and re­

maining in prison?

Consequently, on January 8, 1833, 

Worcester wrote to Wirt and instructed him to 

stop all legal proceedings. He wrote to Gover­

nor Lumpkin, in effect requesting a pardon,

while adding that “ we have not been led to the 

adoption of this measure by any change of 

views in regard to the principles on which we 

have acted.”  When Worcester heard that the 

governor considered this latter remark an in­

sult, he quickly wrote a second letter, apolo­

gizing and adding that it is “ our intention sim­

ply to forbear the prosecution of our case and 

to leave the question of the continuance of our 

confinement to the magnanimity of the State.”  

On January 14, 1833, Governor Lumpkin 

signed a proclamation ordering the missionar­

ies’ release.dcbaZYXWVUTSRQPONMLKJIHGFEDCBA

V  C onclusion

The great Supreme Court historian Charles 

Warren later observed about this decision that 

the prestige and the authority of the Court 

went from a near-disastrous nadir in late 1832 

to its strongest position in fifteen years by the 

opening of the 1833 Term in January. But 

what of the Cherokees? Had they not also won 

the case? What happened to them?

On December 29, 1835, at New Echota, 

the Cherokees supposedly signed a treaty 

agreeing to their removal from Georgia to the 

West. Let me state the matter more accurately. 

Approximately three to five hundred mem­

bers of the Cherokee tribe, a tribe with a total 

population of over 17,000, went to New 

Echota and agreed to the treaty. Virtually 

every other member of the tribe immediately 

protested the treaty, claiming that it had been 

obtained through trickery. Despite protests 

against the treaty by representatives of the re­

maining Cherokees, the United States Senate 

ratified the treaty by a majority of one.

General Wool, who was in command of 

the federal troops in Cherokee territory, com­

municated the facts of the Cherokees’ resis­

tance to President Jackson. The President re­

sponded with a letter in which he ordered 

enforcement of the treaty; said that he “had 

ceased to recognize” any Cherokee govern­

ment; forbade the Cherokees to assemble to 

discuss the treaty; and directed that a copy of



THE CHEROKEE INDIANS 227xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

his le tte r be s ho wn to Che ro ke e Chie f Jo hn 

Ro s s , a fte r whic h “ no further communication 

by mouth or writing should be held with him 

concerning the treaty.”  General Wool later re­

ported that the Cherokees were “almost uni­

versally opposed to the Treaty.”  He said that 

the great majority of the tribe was “ [s]o deter­

mined in their opposition” that they had re­

fused to “ receive either rations or clothing 

from the United States lest they might com­

promise themselves in regard to the treaty,”  

that they “preferred living upon the roots and 

sap of trees rather than receive provisions”  

from the federal government, that “ many 

thousands . . . had no other food for weeks,”  

and that many “ said they will  die before they 

leave the country.”  Wool described the whole 

scene as “heartrending,” adding that, were it 

up to him, he “would remove every Indian to­

morrow beyond the reach of the white men 

who, like vultures, are watching, ready to 

pounce upon their prey and strip them of ev­

erything they have.”  “ Yes sir,”  he said, speak­

ing of the Cherokee people, “ninety-nine out 

of every hundred, will go penniless to the 

West.”  In short, the Cherokees won their legal 

battle and lost the war.

Governor Lumpkin later became an In­

dian commissioner, “commissioned to exe­

cute the Treaty of December 1835 with the 

Cherokee Indians.”  When he was asked by a 

few of the Cherokees’ lawyers for payment of 

their bills, he wrote that their efforts had been 

“ arduous, long and often unpleasant,” that 

they had supported the “ weaker of the two 

contending communities”  in a struggle “ with 

a stronger one” ; and that the “best interest of 

the Cherokee people would have been pro­

moted ... by avoiding the conflicts and con­

troversies”  into which the legal representation 

had plunged them. In his stated view, the law­

yers’ “ labors from first to last have been one 

unmitigated curse to the Cherokee people.”  

Wirt himself apparently received only $500 

on a claim for $20,000.

I shall end the story here. There is an ob­

vious winner, the Supreme Court of the 

United States; an obvious loser, the Cherokee 

tribe; and an obvious irony, namely that the 

Supreme Court and the Cherokee tribe were ZYXWVUTSRQPONMLKJIHGFEDCBA
allies, fighting on the sam e side of the issues. 

The story may also provide support for those 

who believe that politics and force, not law, 

determine the facts of history. However, I 

would draw a different lesson, one about the 

insufficiency of a judicial decision alone to 

bring about the rule of law. It helps us under­

stand John Marshall’s comment that the “peo­

ple made the Constitution, and the people can 

unmake it.”  It further helps us understand that 

our constitutional system does not consist 

only of legal writings. It consists of habits, 

customs, expectations, and settled modes of 

behavior engaged in by lawyers, by judges 

and by the general public, all developed grad­

ually over time. It is that system, as actually 

practiced by millions of Americans, that pro­

tects our liberty.

One hundred and twenty-five years after 

W orcester, the Supreme Court decided an­

other case, C ooper v. Aaron, which involved 

a different governor who was defying a dif­

ferent Court order, this time an order de­

manding that black children enter the door of 

a white school. This time the President sent in 

paratroopers; and the children entered that 

schoolhouse. Perhaps President Jackson’s ac­

tions helped President Dwight D. Eisenhower 

to understand both the importance of enforc­

ing a rule of law and the importance of pro­

tecting fundamental liberties. And perhaps 

that experience can help us understand our 

own responsibility to preserve and to pass on 

the traditions, habits, and expectations of be­

havior that underlie our modern system, cre­

ating the freedom we enjoy, not just on paper, 

but in reality. If  so, then a dangerous episode 

in the Court’s history, and a tragic story in the 

history of the Cherokee tribe, may at least 

help others whose basic liberties are threat­

ened.
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Justice David J. Brewer and  

the Christian NationdcbaZYXWVUTSRQPONMLKJIHGFEDCBA

L IN D A  P R Z Y B Y SZ E W SK I xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Du r ing a ba nqu e t to c e le bra te Ju s tic e Jo hn Ma rs ha ll Ha r la n’s twenty-fifth year on the Su­

preme Court of the United States in 1902, Justice David J. Brewer gave a speech in which he 

teased his colleague. Brewer explained to the distinguished audience that Harlan “ goes to bed 

every night with one hand on the Constitution and the other on the Bible, and so sleeps the sweet 

sleep of  justice and righteousness.” 1 The image may be comical, and Harlan bristled a little when 

a reporter for the ZYXWVUTSRQPONMLKJIHGFEDCBAW ashington Post asked about the remark during an interview in 1906. Yet 

Harlan embraced the parallel: “The Bible is supreme in respect of all matters with which it  deals, 

and the Constitution is supreme in this country in respect to all civil matters of national con­

cern.” 2 The truth in Brewer’s remark about Harlan calls attention to an idea common to the 

minds of nineteenth-century Americans: the link  between religious faith and legal thought.

Until fairly recently, this link  has gone largely neglected by legal historians. Perhaps this is 

because of fears about the oppression of religious minorities: paying attention to such beliefs 

among historical figures might be mistaken for an endorsement of their views. The impact of 

the legal realists is probably also responsible for this neglect. The realists sneered at the previ­

ous generation of legal formalists as legal theologians spouting transcendental nonsense, thus 

making antireligious metaphors the metaphors of choice for criticizing legal theory. Whatever 

the cause of this neglect, the result is that we have been left with the impression that the separa­

tion of church and state should cover the topic of religion and the law in the nineteenth century.

However, scholars have begun to reveal 

the neglected history of the personal religious 

faith of judges and lawyers of the previous 

century, and to investigate the impact it had 

on their work. For example, Stephen A. Siegel

has noted how the first assumption of many 

nineteenth-century American writers of legal 

treatises was that the first—and still reign­

ing—Lawgiver was God himself. Siegel 

quotes an 1868 volume by Joel Bishop, a
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write r o f s e ve ra l p o p u la r wo rks , in whic h he 

explains that “ [w]hen there is a concurrence 

of all the circumstances essential to a sound 

administration of justice . . . ‘Almighty God’ 

appears in the midst of the tribunal where it 

sits and reveals the right way to the under­

standings of the judges, as surely as he ap­

pears in the tempest on the ocean and teaches 

each water-drop where to lie.” 3 In like fash­

ion, Howard Schweber has argued that the 

men who organized nineteenth-century Amer­

ican legal education relied upon the same tra­

ditional model of scientific learning used by 

Protestant theologians who believed that their 

religious studies, like all branches of knowl­

edge, merely revealed the laws of Nature’ s 

God.4

Similarly, my book, T he R epub lic A c ­

cord ing  to  John M arsha ll  H ar lan ,  explains 

that the first Justice Harlan believed that the 

United States was destined to follow a provi­

dential plan of perfecting and spreading the 

legal equality of men.5 This is one of the rea­

sons for his famous dissent from ZYXWVUTSRQPONMLKJIHGFEDCBAP lessy v. 

Ferguson in 1896, in which he declared that 

“Our Constitution is color-blind.” 6 A tran­

script of Harlan’s lectures on constitutional 

law, delivered at Columbian University (now 

George Washington University) in 

1897-1898, records his religious explanation 

for American history. Of D red Scott v. Sand­

fo rd , he told his students: “ I think I may say 

that that case was a work of special Provi­

dence to this country, in that it laid the foun­

dation of a civil  war which, terrible as it was, 

awful as it was in its consequences in the loss 

of life and money, was in the end a blessing to 

this country in that it  rid us of the institution of 

African slavery.” 7 Harlan considered his own 

particular brand of Christianity, 

Presbyterianism, as essential to the Republic 

because “ it teaches man to read the Bible, and 

invites every one to freely utter his opinions, 

despite any authority that may attempt to con­

trol his thoughts. Aye, it teaches him to resist, 

as did his fathers, any authority that would as­

sume to trample upon the rights of man.” 8

As Harlan’s identification of Presby­

terianism with republicanism makes clear, to 

know that a judge was religious is not enough. 

Christian sects multiplied over the course of 

the nineteenth century in the United States, 

and their members argued over issues ranging 

from baptism to biblical interpretation. Al ­

though many of the Founding Fathers were 

deists who believed in a Creator but rejected 

traditional Christianity, evangelical Protes­

tantism ran contrary to the expectations of 

men like Thomas Jefferson by spreading dur­

ing the first half of the nineteenth century. The 

arrival of large numbers of Catholics from Ire­

land provoked fears among Protestants of Pa­

pist conspiracies. New theological challenges 

to Protestant orthodoxy began with the Uni­

tarians and Transcendentalists, and snow­

balled after the Civil  War as the discoveries of 

science cast doubt upon the literal truth of the 

Bible. By the end of the century, many con­

servative Protestants felt themselves to be on 

the defensive and went on the attack as funda­

mentalists defending the Bible and orthodox 

beliefs. In this maelstrom of religious belief 

and nonbelief, the particular faith of individ­

ual judges affected how they thought of their 

world and their place in it.

Justice Brewer may have felt free to tease 

Harlan about his dual devotion because he 

shared it: his family background was rich in 

religious tradition. Brewer was bom in 1837 in 

Smyrna, now in Turkey, to missionary parents 

set on converting the Greeks to Protestantism. 

One of his father’s reports from 1838 back to 

his sponsor, the New Haven Ladies’ Greek 

Association, boasted “ We have been instru­

mental in circulating the Scriptures and Tracts 

through all the regions of the seven apocalyp­

tic Churches...9 The elder Brewer returned to 

the United States with his family in 1838 and 

worked for missionary and antislavery causes. 

His work had a great effect upon his children: 

Justice Brewer noted that four of his siblings 

worked for the American Missionary Associa­

tion.10 The law as a profession was only a 

slightly less important family tradition. Justice
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Bre we r’s uncles, his mother’s brothers, were 

themselves the sons of a minister. David 

Dudley Field was a lawyer, scholar, and leader 

of the codification movement, and Stephen J. 

Field sat on the Supreme Court of the United 

States from 1863 to 1897.

Having returned to the United States as 

an infant, David J. Brewer attended Wesleyan 

College for two years and then finished his 

degree at Yale College in 1856. After reading 

law in the office of David Dudley Field and 

graduating from the Albany Law School in 

1858, Brewer went to practice law in Kansas, 

where he also helped organize the First Con­

gregational Church of Leavenworth.11 He 

served as a lower state judge, then on the Kan­

sas Supreme Court from 1871 to 1884, and 

then as a federal judge on the Eighth Circuit 

Court from 1884 to 1889. He then joined his 

uncle as an Associate Justice on the Supreme 

Court and served until his death in 1910.

Both Stephen J. Field and Brewer have 

been caricatured for their conservative juris­

prudence. Their political critics and earlier 

historians depicted them as men who misin­

terpreted the Constitution in order to benefit 

corporations and their wealthy owners at the 

expense of the public. This was an era in 

which the Court’ s record on corporate regula­

tion and labor issues became a political issue. 

Field’s dissent from the Court’ s first interpre­

tation of the Fourteenth Amendment in 1873, ZYXWVUTSRQPONMLKJIHGFEDCBA
The Slaughter-H ouse C ases, was one of the 

sources for the doctrines of liberty of contract 

and substantive due process, which protected 

employers and corporations from regulation. 

During the 1896 presidential election, Demo­

cratic candidate William Jennings Bryan ar­

gued that the people needed to have direct 

control over the judiciary.12 The most infa­

mous case of the era, Lochner v. N ew York 

(1905),13 struck down a New York state law 

that prohibited bakers from working more 

than ten hours a day, six days a week, on the 

ground that it violated their right to liberty of 

contract. Field was already gone by this time, 

but his long tenure and influence on the CourtZYXWVUTSRQPONMLKJIHGFEDCBA

D a v id  J . B re w e r re a d la w  in  th e  o ff ic e  o f h is  u n c le , 

D a v id  D u d le y F ie ld  (a b o v e ), b e fo re  g ra d u a tin g fro m  

A lb a n y L a w  S c h o o l in 1 8 5 8 . In  a d d it io n  to  b e in g  a  

la w y e r a n d  a  s c h o la r , F ie ld  w a s a  le a d e r o f th e  c o d if i­

c a tio n  m o v e m e n t a n d  p u b lis h e d  Draft Outlines of an 

International Code in 1 8 7 2 .

B re w e r’s o th e r u n c le , S te p h e n J . F ie ld , w a s 

a p p o in te d to  th e S u p re m e C o u rt in 1 8 6 3 . B re w e r 

w o u ld s h a re th e B e n c h w ith h im  fro m  1 8 8 9 u n til 

F ie ld ’s  re tire m e n t in  1 8 9 7 .
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a llo we d s c ho la rs to la y a t le a s t p a rt o f the 

bla m e fo r ZYXWVUTSRQPONMLKJIHGFEDCBALochner a t his do o r. Ho we ve r, 

Fie ld wa s no t, a s c ha rge d, a s o c ia l Da rwinis t 

de vo te d to a laissez-faire theory of govern­

ment. Charles W. McCurdy has shown that 

Field was instead an old Jacksonian Demo­

crat opposed to anything he considered class 

legislation designed to favor a select group.14 

Field was more concerned about the Bank of 

the United States than the theories pro­

pounded in Charles Darwin’s dcbaZYXWVUTSRQPONMLKJIHGFEDCBAT he O rig in  of 

Species.

Brewer’s judicial record was also gener­

ally conservative, and he is known for his 

votes against the interests of labor and in 

favor of corporations. Speaking for a unani­

mous Court, Brewer denied Eugene V. Debs, 

leader of the American Railway Union, a writ 

of habeas corpus after he was convicted of 

contempt of court for violating a federal in­

junction against the union’s organization of 

the Pullman strike in 1894.15 He voted with 

the majority in Lochner. He also wrote the 

majority opinion in Reagan v. Farm ers’  Loan 

and Trust C om pany in 1894, which struck 

down railroad rates set by a state commission.

Just as Field’s reputation has evolved 

over the years, so scholars have started to take 

a new look at Brewer. They have noted his re­

ligious faith, but more attention needs to be 

paid to it as the foundation of his thought.16 

His mutually reinforcing vision of religion 

and law can explain at least part of his record 

on the Bench. Brewer left behind an unparal­

leled set of off-the-Bench speeches and arti­

cles: copies of over 100 of his speeches dating 

from the 1880s to 1909 survive in published 

or manuscript form. Indeed, Brewer could 

have been voted “Judge most likely to give a 

speech”  at the turn of the last century. Oratory 

itself interested him; he edited a ten-volume 

set of “The World’s Best Orations,”  published 

in 1899. Brewer addressed adults, undergrad­

uates, and children. He spoke before audi­

ences of life insurance agents, bar association 

members, Bible teachers, and divinity stu­

dents. His articles—many of them reprints of

his speeches, some of which he was paid 

for—appeared in everything from the Atlantic 

M onth ly and the In ternationa l M onth ly to the 

Sunday School T im es and The C hristian En­

deavor W orld . Some sets of his lectures, de­

livered before college audiences, were pub­

lished as books.

Brewer was usually earnest and often 

quoted from the Christian Bible and popular 

Protestant hymns. He often ended his 

speeches, as the Christian Bible itself ends, 

with accounts of the second coming of Jesus 

Christ. Brewer also addressed current politi­

cal and legal issues. He could also be funny; a 

trip to Chicago warranted a joke about the 

stockyards—which is doubtless one of the 

reasons he kept being invited back.

Some of his articles focused exclusively 

on legal issues, such as the reform of the jury 

system, but it is astonishing how often he 

would slide into religious questions on a topic 

we might assume to be strictly legal or secu­

lar. For example, his 1905 speech entitled 

“The Enforcement of Arbitral Awards”  on in­

ternational arbitration opens and closes with 

religious hymns.17 A passage from an 1891 

speech on “ The Protection of Private Property 

from Public Attack,”  given before the gradu­

ating class of Yale Law School, shows how 

close the two subjects were to Brewer’s mind. 

He was discussing the power of eminent do­

main, i.e., the power of the state to take pri­

vate property for public purposes so long as it 

paid for it. This was an issue of great impor­

tance: under the doctrine of substantive due 

process, some businessmen argued, certain 

kinds of regulation actually amounted to con­

fiscation of their property. Brewer drew on a 

passage found in the Book of Micah 4:4: “ In 

the picture drawn by the prophet of millennial 

days, it is affirmed that, ‘They shall sit every 

man under his vine and under his fig  tree, and 

none shall make them afraid: for the mouth of 

the Lord of hosts hath spoken it. ’ If  we would 

continue this government into millennial 

times, it  must be built upon this foundation.” 18 

He then went on to call for an amendment to
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J u s tic e  B re w e r ( le ft, w ith J u s tic e  H a rla n ) w a s k e e n ly in te re s te d in  o ra to ry a n d  fre q u e n tly g a v e  s p e e c h e s  to  

a u d ie n c e s  o f l ife  in s u ra n c e  a g e n ts , b a r a s s o c ia tio n m e m b e rs , B ib le  te a c h e rs , a n d  d iv in ity  s tu d e n ts . B re w e r 

o fte n  q u o te d  fro m  th e  B ib le  a n d  fro m  P ro te s ta n t h y m n s , u s u a lly  e n d in g  h is  s p e e c h e s w ith a c c o u n ts  o f th e  

s e c o n d  c o m in g  o f J e s u s  C h ris t.xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

the Co ns titu tio n tha t wo u ld inc o rp o ra te the 

De c la ra tio n o f Inde p e nde nc e a nd its na tu ra l 

la w the o ry .

Bre we r is kno wn fo r a nno u nc ing fro m 

the Be nc h, in the u na nim o u s o p inio n ZYXWVUTSRQPONMLKJIHGFEDCBAC hurch 

of the H oly Trin ity v. U nited States (1892), 

that the United States “ is a Christian Na­

tion.” 19 As proof, he listed all of the ways in 

which Protestant Christianity permeated pub­

lic life, from the prayers that opened sessions

of Congress to oaths taken by witnesses in the 

country’s courtrooms. Historians of religion 

would agree that Protestantism was effec­

tively established in the United States on an 

informal and voluntary basis, although the 

complaints of Catholics and Jews against de­

liberate or thoughtless discrimination leads to 

questions about just how voluntary this estab­

lishment was.20 Brewer was clearly taken 

with the idea he had expressed, because he
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e la bo ra te d o n it in a s e r ie s o f le c tu re s in 1905 

at Haverford College in Pennsylvania entitled 

“The United States: A Christian Nation”  and 

invoked these ideas in other speeches.

So what did Brewer mean when he said 

the United States is a Christian nation? To 

begin with, what did he mean by Christian?

Brewer was a Congregationalist, a sect 

that took its name from the refusal of its Puri­

tan founders to acknowledge any higher insti­

tutional authority than the congregation itself. 

By the nineteenth century, the Congregation­

alist churches had split over revivalism and 

given birth to the Unitarians, who rejected tra­

ditional Christian doctrines, especially that of 

the Trinity. Brewer never went that far, but he 

clearly had broken with the Calvinism of the 

Puritans. Like other liberal Protestants of the 

era, he emphasized God’s love for humanity 

and the ethical teachings of Jesus Christ and 

believed that, under God’s guidance, human­

ity would progress until it brought about 

God’s kingdom on earth as foretold in the 

Bible. This meant that he abandoned or 

downplayed more traditional doctrines that 

were central to the beliefs of his Puritan an­

cestors: human depravity and sin, Christ’s 

atonement for human sin through his sacrifice 

on the cross, and eternal damnation. In fact, 

Brewer dismissed theological doctrine en­

tirely as unimportant.

Brewer conceived of God and Jesus 

Christ, whom he almost always called “ the 

Master,”  as primarily a comfort to humanity. 

In a speech that he gave in several places in 

1899, he recounted Beatrice Harraden’s short 

story of a painter who had lost his Christian 

faith only to refind it shortly before his death. 

Renewed by this faith, the painter’s last act 

was to finish his painting depicting “ an infi ­

nite God, with omnipotent arms underneath 

and supporting the bleeding head of a suffer­

ing and fainting Christ.”  Humanity needed to 

believe in God, Brewer explained, so as to 

feel that “ the everlasting arms are evermore 

beneath the wearied, suffering, bleeding chil­

dren of earth.” 21

This focus on humanity appeared con­

stantly in Brewer’s religious writings, includ­

ing those where he tried to cope with chal­

lenges to traditional Christianity. Early in the 

century, Protestant theologians had been able 

to enlist science to demonstrate how God’ s 

natural laws ruled both the physical and moral 

worlds. By the late nineteenth century, how­

ever, geologists argued that the earth was far 

older than the Bible’s accounts, while biolo­

gists embraced Charles Darwin’ s theory of 

natural selection, which allowed scant room 

for an all-loving Creator or the literal truth of 

Genesis. Faced with these challenges, Brewer 

turned inward to humanity itself for proof of 

the divine inspiration of the Bible. For exam­

ple, he refuted agnostics before an audience at 

the Bible Training School in New York City 

in 1904 with the argument that “ the very fact 

that this Book is such a comfort to the toiling 

and burdened ones of earth is among the evi­

dences that it is true, because a lie can never 

be an enduring comfort and consolation.” 22 In 

this speech and in many others, Brewer 

quoted Christ’ s gentle command from the 

Gospel according to Matthew 11:28: “ Come 

unto me, all ye that labor and are heavy laden, 

and I will  give you rest.”  The nonbeliever was 

effectively rebuked by Christianity’s satisfac­

tion of emotional needs. Brewer often quoted 

the poem “The Song of the Washer Woman.”  

The title character’s comforting faith in Jesus 

convinces the poem’s faithless narrator that 

“Human hopes and human creeds/Have their 

root in human needs,”  so he would be loath to 

deny “ Any hope that song can bring ... ,” 23 It 

was as though Brewer were prepared to an­

swer the theological problem of evil— in a 

nutshell, if  God is all good and all powerful, 

why is there evil in the world?—with the very 

fact of evil or, more precisely, with the prom­

ise of eventual comfort and heaven. Brewer 

reasoned that, since God is all good and 

all-powerful, he will  comfort those who have 

suffered evil on earth in the afterlife. In speak­

ing of his own quandaries as a judge, Brewer 

told a Congregational audience in 1904 that
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“ the inevitable failure of justice in this life is 

an assurance of a life to come.” 24 In this 

speech, entitled “ The Religion of a Jurist,”  

Brewer explained that, while listening from 

the Bench to “ the confused, conflicting voices 

of the court-room I have heard the majestic 

and prophetic words of the great Apostle 

[Paul]: ‘For this corruptible must put on 

incorruption, and this mortal must put on im­

mortality.’ ” 25 Brewer saw his own inadequa­

cies as a man and a judge as proof of God’ s 

complete sufficiency to right wrongs.

Like other liberal Protestants, Brewer fo­

cused on Christ’s ethical lessons more than 

his divine nature. Christ instructed his follow ­

ers on how they should behave towards one 

another, and Brewer took these instructions to 

heart. During his speech at the fiftieth  meeting 

of the American Missionary Association in 

1896, he quoted Christ, as recorded in Mat­

thew, saying that feeding the hungry and 

clothing the naked, “ such is the divine test of 

true religion.” 26 Brewer congratulated the 

missionary workers for serving Christ by 

what they had done for the least of his broth­

ers and assured them that Christ would wel­

come them into heaven as reward.

Brewer also believed that these kinds of 

moral reform efforts by men and women 

could help bring about the thousand years of 

peace and righteousness predicted in the Book 

of Revelation. This made him a post- 

millennialist, since he believed that Jesus 

Christ would appear only ZYXWVUTSRQPONMLKJIHGFEDCBAafter humankind 

had prepared the way for him. Brewer worked 

in the name of this belief on behalf of the 

peace movement and international arbitration. 

Before the Civil  War, the peace movement in 

United States was small and limited to reli­

gious pacifists like the Quakers and Menno- 

nites. After the Civil  War it grew, and minis­

ters and lawyers cooperated on larger 

projects. For example, it was a Congrega­

tional minister who was largely responsible 

for organizing an international conference 

that prompted Brewer’s uncle, David Dudley 

Field, to write dcbaZYXWVUTSRQPONMLKJIHGFEDCBAD ra ft  O utlines fo r  an In ter ­

nationa l C ode in 1872.27 Brewer shared this 

interest in international law and taught a 

course on it at Columbian University. He ex­

plicitly  identified legal institutions as the ful­

fillment of biblical prophecies of peace. For 

example, in a speech from 1896 on legal edu­

cation, Brewer said that the lawyer will  “bring 

in the glad day when the spear shall be turned 

into a plowshare and the sword into a pruning 

hook, and nations learn war no more.” 28 

Brewer was paraphrasing one of his favorite 

biblical passages from the prophet Isaiah 2:4 

telling of the last days.

Brewer was aware of two schools of 

thought in international law, what we might 

call justice versus convention, and he identi­

fied the school of justice in religious terms. In 

a speech from 1901, given before the New 

England Society of Pennsylvania, entitled 

“United States: A World Power?”  he defined 

the school of justice as based on “ a broad af­

firmation that principles of right and justice 

determine what are those rules and alone give 

them sanction.” 29 Indeed, many treatises on 

international law by American writers of the 

nineteenth century invoked the Creator as the 

great Lawgiver and relied on natural law. 

Theodore Dwight Woolsey, President of Yale 

College (Brewer’s alma mater) from 

1846-1871, explained in the first chapter of 

his In troduction  to the Study of In terna ­

t iona l  L aw  (first published in 1860) that “ [i]n  

order to protect the individual members of 

human society from one another, and to make 

just society possible, the Creator of man has 

implanted in his nature certain conceptions 

which we call rights, to which in every case 

obligations correspond.” 30 According to 

Brewer, the second school of international 

law was based on the idea that only “ that 

which has been assented to by the great family 

of civilized nations” was international law 

and otherwise each nation may act as it 

pleases “ irrespective of the interests of oth­

ers.” 31 Brewer declared proudly that the for­

eign policy of the United States was simply 

the Golden Rule—which may have been news
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to the re s t o f the wo r ld. In a ny c a s e , he e nde d 

this 1901 speech with millennial aspirations 

and an invocation of the Book of Revelation 

by St. John the Divine: “ Along life ’s toilsome 

way for unnumbered centuries the race has 

marched, looking evermore to the new heav­

ens and new earth on the far distant heights; 

and as from century to century it slowly as­

cends its mountain path the vision grows 

brighter and brighter, nearer and more glori­

ous. Under the inspiration of the Pilgrims, hu­

manity took a step upward and forward. May 

it be our blessed privilege, as it is our own 

birthright of duty to lead to still loftier heights 

and a larger foretaste of that peace and joy and 

glory which shall fill  the world when John’s 

dream is fulfilled and the new heavens and 

new earth become the home of the race.” 32

Brewer was a frequent speaker at the 

Mohonk Conferences on international arbitra­

tion, organized by Quaker Edward Everett 

Hale in 1895, which were largely responsible

for popularizing the peace movement in the 

United States. The movement had its first im­

portant victory in the organization of the 

Hague Conference in 1899 at which twenty-six 

nations agreed to establish the Permanent 

Court of International Arbitration; the United 

States signed on but stipulated that the Monroe 

Doctrine must still be considered in force. 

Brewer saw the Hague Conference as the ful­

fillment of the Christian millennialist impulse. 

His speech on the Hague Conference at the 

1905 Mohonk Conference ended with quota­

tions from a hymn welcoming the coming of 

Jesus Christ, the Prince of Peace.33

Premillennialist Christians, who ex­

pected Christ to come before any reign of 

peace and righteousness on earth was to be 

counted on, considered people like Brewer 

presumptuous in their faith in human efforts. 

After all, the passage from Isaiah of which 

Brewer was so fond indicates that the exercise 

of supernatural power is essential to the com­ZYXWVUTSRQPONMLKJIHGFEDCBA

B re w e r s a w  th e  1 8 9 9  H a g u e  P e a c e  C o n fe re n c e  (p ic tu re d ), w h e re 2 6  n a tio n s  a g re e d  to  e s ta b lis h  th e  P e rm a ­

n e n t C o u rt o f In te rn a tio n a l A rb itra tio n , a s  th e  fu lf il lm e n t o f th e  C h ris tia n  m ille n n ia lis t im p u ls e .
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ing o f e te rna l peace: it is God, not the Hague, 

who “ shall judge among the nations, and shall 

rebuke many people: and they shall beat their 

swords into plowshares, and their spears into 

pruning hooks: nation shall not lift  up sword 

against nation, neither shall they learn war 

any more.”  However, unlike antebellum evan­

gelicals, who placed most of their emphasis 

on a personal relationship with Jesus that 

would bring on their own spiritual rebirth, 

most postwar Protestants—especially the lib­

erals—did not envision as much active super­

natural intervention in their lives. The peace 

work, then, had to be done by men like 

Brewer.

By the early twentieth century, Brewer 

thought that his version of Christianity was 

ecumenical. After all, he had stopped using 

the Inquisition under the Catholic Church as 

his prime illustration of religious oppression, 

and had praised Pope Leo XIII  in 1903 for his 

efforts on behalf of the reunification of all 

Christians.34 He also praised the YMCA  in 

1904 for its nondenominationalism, and 

spoke in favor of the unity of all Christian 

churches at the Inter-Church Conference on 

Federation in 1905.35 However, to Brewer, 

ecumenicalism meant only that all Christians 

should be like him: liberal Protestants who 

disdained doctrine as he did. In a speech in 

1899, Brewer explained that arguments about 

the Trinity, incarnation, and atonement were 

unimportant because man would not be 

judged by God according to “ the clearness of 

his intellectual convictions . . . but by the pu­

rity of his life and the sweetness of its touch 

upon others.” 36 He once mocked a minister 

whose sermon tried to count the number of the 

faithful who had died and gone to heaven and 

the number of sinners in hell in order to calcu­

late when God would fulfill  the biblical 

prophecies of the judgment day: “ A minister 

should never spend time talking about any­

thing, belief one way or the other . . . which 

will  change no man’ s life and conduct.” 37 In 

1904 he praised Henry Ward Beecher, a popu­

lar nineteenth century and originally Congre­

gational minister known for downplaying reli­

gious doctrine. Beecher’s was a religion of the 

heart. Brewer predicted that Beecher “ will  be 

known and loved long after he who fashioned 

into form the most logical creed has been bur­

ied in the cold oblivion of unread history.” 38 

In 1902, he quoted approvingly the passage in 

Ellen Thomeycroft Fowler’s 1900 novel dcbaZYXWVUTSRQPONMLKJIHGFEDCBAT he 

F arr ingdons in which a character claimed 

her husband confused theological doubts with 

indigestion. “ So sure as he touches a bit of 

pork, he begins to worry hisself about the doc­

trine of Election,” she complained.39 Dis­

missing arguments about the Trinity, incarna­

tion, atonement, and election only made 

ecumenicalism possible by requiring conser­

vative sects to abandon their strong doctrinal 

beliefs in order to cooperate with liberal sects. 

Brewer was calling not so much for ecumeni­

calism as for liberal Protestantism to become 

the universal form of Christianity among 

Americans.

Brewer’s dismissal of doctrine may have 

been in part provoked by the higher criticism 

of the Bible coming out of Germany during 

the nineteenth century. The higher critics 

treated the Bible as a historical and literary 

work instead of a sacred text; they pointed out 

the contradictions it contained and redated its 

parts. Their arguments cast doubt on its au­

thorship as the divinely revealed word of God. 

Conservative theologians, such as those at the 

Princeton Theological Seminary, reacted by 

insisting on inerrancy: ZYXWVUTSRQPONMLKJIHGFEDCBAevery word in the Bible 

was divinely inspired; mistakes had not been 

made even by early copyists who nodded over 

their work. Liberals like Brewer, on the other 

hand, coped with the assaults of the higher 

critics by yielding ground. In an 1897 speech 

to divinity students, Brewer argued that 

“ [wjhatever may be the truth as to the nature, 

relations and purposes of Christ, no one 

doubts that His life stands as the mightiest and 

the most uplifting force that has entered into 

human history.” 40 In 1901 he recounted that 

his son had instructed his grandson “ in order 

to suggest the difference between narrative of
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fa c t a nd a lle go ry”  that “ the words of the Mas­

ter were all true”  but the Book of Revelation 

“ might be considered something like a 

dream.” 41 Brewer rejected a literal reading of 

Christ’s encounter with the devil in Matthew 

4:2-11 as “ grotesquely and absurdly false,”  

but suggested that this story was “ magnifi­

cently and superbly true” as a depiction of 

Christ realizing his divine power in confront­

ing the temptation to use it to benefit, attract, 

and bully humankind.42

Lessening the authority of the Bible al­

lowed Brewer to imagine more useful ways of 

spending Sunday than did his New England 

forebears, who limited people to church­

going and Bible-reading. Liberal Protestants’ 

observance of the Sabbath made it “ not 

merely rest from the ordinary toils of the 

week, but one in which the companionship of 

friends, the sweet influences of nature, and 

lessons from the higher forms of music and 

other arts are recognized as among its bene­

dictions.” Such practices were “ more really

Christian”  than the strict Sabbath of the Puri­

tans.43 So Brewer defined his brand of liberal 

Protestantism of the turn-of-the-century as the ZYXWVUTSRQPONMLKJIHGFEDCBA
rea l Christianity. He once went so far as to 

look forward to the “cooperation of all, Gen­

tile or Jew”  in moral reform projects, so that 

they could all look forward to being wel­

comed into heaven by Christ!44

As Justice Brewer effectively included all 

Americans, whether they would have liked it 

or not, within his particular spiritual frame­

work, so he placed all of Western history 

within a Protestant framework even if  it took 

some doing to make it fit. The United States 

became the final triumph of Christianity. For 

example, he announced in his 1904 address to 

the YMCA  that 400 years ago the races fought 

one another, the masses were uneducated, and 

“ religion, the religion of Christ, was largely 

buried beneath a mass of superstitions”  while 

“ the Bible was a chained book.” Then, three 

providential events occurred: Gutenberg in­

vented movable type, the Protestant Reforma­ZYXWVUTSRQPONMLKJIHGFEDCBA

ln  a  1 9 0 4  a d d re s s  a t a  Y M C A  b a n q u e t (s im ila r to  th is  o n e  h e ld  in  1 9 0 7 ), B re w e r a n n o u n c e d  th a t th re e  p ro v i­

d e n tia l e v e n ts o c c u rre d in  re lig io u s h is to ry : G u te n b e rg in v e n te d m o v a b le  ty p e , th e  P ro te s ta n t R e fo rm a tio n  

fre e d  th e  B ib le , a n d  A m e ric a  w a s  d is c o v e re d  a s  a  h a v e n  fo r th e  re lig io u s ly o p p re s s e d . In  h is  v ie w , A m e ric a  

re p re s e n te d  th e  f in a l tr iu m p h  o f C h ris tia n ity .
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tio n fre e d the Bible , a nd Am e ric a wa s dis c o v­

ered as a haven for the religiously oppressed. 

This was no coincidence. It suggested “ that in 

the councils of eternity it was thought out long 

before man began to be, that here in this Re­

public, in the Providence of God, should be 

worked out the unity of the race—a unity 

made possible by the influences of education 

and the power of Christianity.” 45

Brewer’s account of the settling of the 

North American continent continued this 

Protestant narrative. In an 1897 speech that 

must have appealed to his audience, which 

was made up of Sons of the Pilgrims of 

Charleston, South Carolina, he paraphrased 

Chapter 12 of Genesis to explain that, al­

though other races circled the globe looking 

for treasure and adventure, the English came 

seeking only a home. Just as Abraham obeyed 

God’s command to seek out Canaan, so “ did 

the pilgrims leave country and kindred and 

homes in the faith that God was leading them 

to a second Canaan, where should be the 

homes of themselves and their children for­

ever.” 46 Surely, being sons of the Pilgrims, 

most of his listeners would have noted to 

themselves that God had also promised Abra­

ham that He would make him a great nation. 

Brewer saw this kind of religious patterning 

throughout American history, as did many 

Protestant Americans, who saw the Bible as 

“ the story above all other stories.” 47 Brewer 

used a civic version of Christian typology, 

which interprets how Old Testament events 

foreshadow those of the New Testament: he 

found types in the Bible who foreshadowed 

important Americans. For example, he told a 

Kansas audience in 1895 that “ John Brown of 

Osawatomie [Kansas, the scene of Brown’s 

fight with proslavery men] was the John the 

Baptist, the forerunner of Abraham Lin­

coln.” 48 His listeners would have thought as 

well of the parallel between Christ crucified 

for all men’ s sins and Lincoln martyred for 

the country’s sin of slavery.

One might think that the First Amend­

ment’s ban on Congress’s power to establish a

religion would hamper Brewer’s effort to 

identify his country as a Christian nation. Far 

from it. One of Protestantism’s original em­

phases was on freeing the individual Christian 

from the control of the established Catholic 

Church of Europe and its Latin Bible, avail­

able only to the priests. Brewer drew on this 

tradition and argued that nothing should stand 

between the Christian and God, neither 

church nor state. He also used the very words 

of Christ as recorded in the Gospels to justify 

nonestablishment. In a series of lectures on 

“ American Citizenship”  delivered before the 

students of Yale College in 1902, Brewer ex­

plained that “ the very fact that [the United 

States] has no Established Church makes one 

of the highest credentials to the title of a Chris­

tian [sic] nation.”  Any nation that tends to es­

tablish a religion “ fails to recognize the im­

mortal truth contained in the Master’s words 

‘my kingdom is not of this world.’ ” The 

United States Constitution merely “ recog­

nized that truths which underlies Christianity 

[sic], to-wit, that love not law is the supreme 

thing.” 49 According to Brewer’s interpreta­

tion, when Christ encountered the devil in the 

wilderness and refused to perform miracles or 

to accept the devil’ s offer of all the kingdoms 

of the world in exchange for his devotion, 

Christ was refusing “ to attract the race by the 

displays of [his] magnificence, and by force to 

transform the rebellious into pure and loving 

children of the father.” 50 Instead, humankind 

was left free to choose Christ, and Protestants 

best recognized this freedom. In contrast, as 

Brewer explained in 1905 to members of a 

Congregational Club, the Catholic Church 

“ tells”  its parishioners what to believe.51 Free­

dom of conscience, a Protestant principle, re­

quired legal disestablishment.

This emphasis on volunteerism in spiri­

tual matters found its counterpart in Brewer’ s 

legal thought. The fundamental justification 

of Brewer’s belief in limited government may 

have been, not social Darwinism or corporate 

loyalties, but Jesus Christ. In 1895 Brewer 

explained that there were three social move-
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m e nts whic h ha d da nge ro u s a p p e a l fo r go o d 

people: first, “ that government do more and 

the individual do less” ; second, “ a more com­

plete subjection of one’s habits of life to the 

general judgment of what is best” ; and third, 

“ the swallowing up of the individual will  and 

action in that of the corporation and organiza­

tion.”  All  would lead to slavery. The correct 

pattern to follow was that of the Gospel, 

where “ there is no threat, no intimidation, no 

coercion, no boycott.” 52 He drew a more dra­

matic parallel in a speech before the Virginia 

State Bar Association in 1906 when he con­

demned the “constantly broadening”  exercise 

of the police power. “ My heart responds,”  he 

explained, “ to the gentle invitation of the 

Man of Galilee, ‘Come unto me all ye that 

labor and are heavy laden and I will  give you 

rest.’ ”  He rejoiced in Christ’s offer to prepare 

a place for him in his father’s house in the 

Gospel according to John 14:2, but “ if  the Al ­

mighty should come and say to me that I ZYXWVUTSRQPONMLKJIHGFEDCBAm ust 

enter the kingdom of heaven, there is some­

thing in my Anglo-Saxon spirit which would 

... from my lips the reply, ‘ I won’ t.’ ” Of 

course, Brewer had no real fear that the Lord 

was going to strong-arm him into heaven. His 

comparison was between Christ’s invitation 

to the free soul and the government’s powers 

of compulsion. Although at other times he 

would praise the policeman for keeping order 

in the cities, Brewer believed that voluntary 

Christianity was the primary means by which 

humans could create a better place on earth. 

He concluded: “ In short, I believe in the lib­

erty of the soul, subject to no restraint but the 

law of love, and in the liberty of the individ­

ual, limited only by the equal rights of his 

neighbor.” 53

Brewer found this cherished liberty bom 

of Christianity expressed in the Declaration 

of Independence, which he treated as a docu­

ment as legally binding upon the nation as the 

Constitution. In 1904 he called it “a living 

and glowing truth.” 54 He once explained, in 

an 1899 speech before the Liberal Club of 

Buffalo, New York, that his father’s aboli­

tionist convictions, based on the Declaration 

of Independence, “ instilled into my youthful 

soul ... the conviction that liberty, personal 

and political, is the God-given right of every 

individual, and I expect to live and die in that 

faith.” 55

In light of his judicial record on labor is­

sues, one is hardly surprised to find Brewer 

invoking this divinely approved version of 

liberty to condemn unions. What is surprising 

is how often he condemned corporations in 

the same breath. According to Brewer, both 

destroyed the liberty of the individual. In a 

1906 speech to the alumni of Yale College, he 

complained that unions announced to the 

worker “ Every one come into our midst or 

you shall not work” while “ corporations 

gather the wealth together and then demand 

that the individual must put his wealth and 

business into their hands, or be crushed.” 56 In 

1904, he warned the students of Albany Law 

School to beware of corporate clients who 

were interested in lobbying and corrupting 

Congress.57 He also worried about the con­

centration of land into few hands and sug­

gested that landowners seeking to have their 

property platted for city use be required to do­

nate six to twelve percent of it for schools or 

public buildings or parks.58 The unparalleled 

prosperity brought by economic growth in the 

late nineteenth century worried a man who 

knew the choice was between God and Mam­

mon. He considered Christianity to be “ the 

only sure antidote”  to materialism.59

In an age when public figures who are 

quick to quote Scripture are also often caught 

up in scandals, some may wonder how seri­

ously to take Brewer’s confessions of faith. Or 

they may ask, which came first, his conserva­

tive legal thought or a form of Christianity that 

would justify it? Admittedly, the Christian 

Bible has been liable to astonishingly varying 

interpretations, and someof Brewer’s interpre­

tation of the New Testament is poor. For exam­

ple, there may be no coercion or boycott in the 

Gospel, but the threat of eternal damnation 

would probably qualify as intimidation. None­
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the le s s , witho u t a ny e vide nc e tha t Bre we r’s 

apparently heartfelt words were mere 

mouthings designed either to impress or intim­

idate others, it is a poor historian who can dis­

miss them outright.

More damaging to Brewer’s religious 

reputation than the unproven charge of hypoc­

risy would be the conservative Christian’ s 

condemnation of liberal Protestantism as the 

thin edge of the wedge of secular humanism. 

For Christian fundamentalists of the early 

twentieth century, the liberal Protestant em­

phasis on morality over theology made the 

mistake of making humankind more important 

than Jesus Christ. There is one apparent slip of 

the tongue in a 1906 speech by Brewer to the 

Yale alumni of his class of 1856 that suggests 

a kernel of truth in such a criticism. It appears 

to have been a spontaneous speech, because it 

lacks the coherence, the rhetorical questions, 

and the lengthy quotations from hymns that 

are typical of Brewer’s work. It must have 

been taken down by someone for publication 

in the ZYXWVUTSRQPONMLKJIHGFEDCBAYale A lum ni W eekly, where it appeared. 

The copy of this speech in the Brewer Family 

Papers at the Yale Archives contains two tell­

ing corrections in longhand. After condemn­

ing capital and labor combinations, Brewer is 

recorded to have cried out “ give to the individ­

ual man the right to look up into the heaven, 

with neither pope, nor cardinal, nor bishop nor 

assembly nor anything else betw een him and 

that pow er w ith in ourselves w hich m akes fo r  

r ighteousness; and give him the right to look 

up politically to the government of his Nation 

with nothing between him and that govern­

ment but what is absolutely necessary for his 

neighbor’ s protection” (emphasis added).60 

Obviously, Brewer was once again setting up 

Congregationalism, which has neither pope 

nor assembly, as the superior form of Chris­

tianity.

More interesting is the meaning of the 

changes made to the first part of the sentence. 

The correction makes it read this way: no one 

stood between the individual "and that in fi ­

nite pow er outside ourselves w hich m akes fo r

r ighteousness”  (emphasis added).61 Did the 

note-taker make this single set of errors in tak­

ing down Brewer’s speech? Or did Brewer ac­

tually say what was recorded in the alumni 

magazine and come to regret it? In voicing 

this paean to the individual, had Brewer 

slipped and forgotten for a moment his 

Maker? I tend to think so. Although the refer­

ence to an innate moral sense in the recorded 

version of the speech fits into a general 

Protestant belief that God had planted such a 

sense into each human soul, the correction im­

plies that Brewer feared that, in his enthusi­

asm, he had failed to give full  credit where it 

was due. He fixed the passage in order to 

make clear, if  only to himself, that the ulti­

mate source of righteousness was the God 

who had made the free individual.

The slip of the tongue indicates how the 

religious foundation for legal thought could 

be left behind in the twentieth century. If  we 

sketch out a brief, admittedly artificial, gene­

alogy of the relationship of religion and law in 

Brewer’ s life, we can start by noting that reli­

gious faith was essential to the antislavery ef­

forts of men like Rev. Josiah Brewer. With its 

emphasis on natural law and the Declaration 

of Independence, the antislavery movement 

helped give rise to the doctrines of liberty of 

contract and substantive due process. In 

Brewer’s mind, the other side of the free indi­

vidual was his religious obligation to help the 

less fortunate and to value faith over material­

ism. Subtract the obligations and one would 

indeed have the heartless social Darwinist ad­

vocating laissez-faire. Brewer cherished both 

the liberty and the obligations: he too went to 

bed every night to sleep the sweet sleep of  jus­

tice and righteousness.
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The Naturalization of Douglas ClydeZYXWVUTSRQPONMLKJIHGFEDCBA 

Macintosh, Alien TheologiandcbaZYXWVUTSRQPONMLKJIHGFEDCBA

R O N A L D  B . F L O W E R S xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

On Ma y 25,1931, the Supreme Court of the United States decided the case of ZYXWVUTSRQPONMLKJIHGFEDCBAU nited. States 

v. M acintosh.1 It was one of the most famous cases of its era. The C hristian C entury compared 

it to the infamous D red Scott case.2 In the same editorial, it said the decision “ outrages the na­

tion’s conscience,”  and called it “ incredible,”  “monstrous,”  “ the inevitable death of spiritual re­

ligion.” 3 Who was Douglas Clyde Macintosh, why did he have a case before the Supreme 

Court, and why did a liberal Protestant magazine become so exercised about it?

Douglas Clyde Macintosh was bom in Canada in 1877 and received his undergraduate de­

gree from McMaster University in Toronto. In 1904 he became a graduate student at the Uni­

versity of Chicago. He was ordained to the ministry of the American Baptist Church in 1907. 

That same year he returned to Canada to teach in a small college. In 1909, the same year he 

completed his Ph.D. at the University of Chicago, he was invited to join the faculty of Yale Di­

vinity School.4 At the time of his case, he was Chaplain of the Yale Graduate School and 

Dwight Professor of Theology in the Divinity  School, one of the luminaries of the faculty.

In 1925 Macintosh filed with the U.S. 

District Court in New Haven, Connecticut, a 

declaration of intent to become a citizen. On 

March 18, 1929, he filed his application for 

naturalization. As part of that process, an ap­

plicant had to complete a form that provided 

pertinent information for the application. 

Question 20 on that form asked, “ Have you 

read the following oath of allegiance?”  which 

was then quoted. After the quotation the form

asked: “Are you willing  to take this oath in be­

coming a citizen?”  Macintosh answered both 

halves of this question “ Yes.” Question 22 

asked: “ If  necessary, are you willing  to take up 

arms in defense of this country?” Macintosh 

answered the question: “ Yes, but I should 

want to be free to judge of the necessity.” 5

This was not an acceptable answer to the 

government. Some background is necessary to 

understand why. The Naturalization Act of
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1906, operative at the time of Macintosh’ s ap­

plication, required that an applicant for citi­

zenship take an oath in which one promised to 

“ support and defend the Constitution and laws 

of the United States against all enemies, for­

eign and domestic, and bear true faith and alle­

giance to the same”  and demonstrate that one 

was “ attached to the principles of the Constitu­

tion of the United States, and well disposed to 

the good order ... of the same.” 6 Conse­

quently, the actual oath of naturalization read:

I hereby declare, on oath, that I abso­

lutely and entirely renounce and 

abjure all allegiance and fidelity to 

any foreign prince, potentate, state or 

sovereignty, and particularly to

_______________, of whom I have

heretofore been a subject; that I will 

support and defend the Constitution 

and laws of the United States of 

America against all enemies, foreign 

and domestic; and that I will  bear true 

faith and allegiance to the same.7

This oath appeared as Question 20 on the pre­

liminary form. The applicant was asked if  

he/she was willing  to take the oath to become 

a citizen. Macintosh answered “ Yes.” So it 

was not his response to the oath that got him 

in trouble, but his desire to qualify his answer 

about bearing arms.

Prior to Macintosh’s application for citi­

zenship, the Supreme Court had already de­

cided a case. ZYXWVUTSRQPONMLKJIHGFEDCBAU nited States v. Schw im m er, in 

which the applicant for naturalization was not 

willing  to promise to bear arms in defense of 

the country.8 Rosika Schwimmer was an inter­

nationally known feminist and pacifist. When 

she was confronted with the naturalization 

questionnaire, she answered Question 22 “ I 

would not take up arms personally.”  She ex­

panded on her refusal to fight in war by saying 

“ I am an uncompromising pacifist for whom 

even Jane Addams is not enough of a pacifist. I 

am an absolute atheist. I have no sense of na­

tionalism, only a cosmic consciousness of be­

longing to the human family.” 9 The Supreme 

Court denied Schwimmer’s citizenship. Jus­ZYXWVUTSRQPONMLKJIHGFEDCBA

H u n g a r ia n -b o rn p e a c e a c tiv is t a n d  

fe m in is t R o s ik a S c h w im m e r w a s  

d e n ie d  U .S . c it iz e n s h ip  b e c a u s e  s h e  

re fu s e d to  p ro m is e to  b e a r a rm s in  

d e fe n s e o f h e r c o u n try . C o n s c ie n ­

t io u s  o b je c to rs  “a re  l ia b le  to  b e  in c a ­

p a b le o f th e a tta c h m e n t fo r a n d  

d e v o tio n to th e p r in c ip le s o f o u r  

C o n s titu tio n th a t a re re q u ire d o f 

a lie n s  s e e k in g  n a tu ra liz a tio n ,”  w ro te  

th e  C o u rt in  1 9 2 9 .
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tic e Pie rc e Bu tle r , writing fo r a m a jo r ity o f six, 

held that the only way a person could defend 

the Constitution was by bearing arms: “That it 

is the duty of citizens by force of arms to de­

fend our government against all enemies 

whenever necessity arises is a fundamental 

principle of the Constitution.” 10 The fact that 

Schwimmer was a famous person, a public 

speaker, and an aggressive pacifist enabled 

Justice Butler to overlook the fact that she was 

female, over fifty  years old, and thus could not 

have served in the military if  she had wanted 

to. A  second reason for denying her citizenship 

was that she might influence others to become 

pacifists. Consequently, she was not attached 

to the principles of the Constitution as required 

by the Naturalization Act and thus could not be 

a citizen.11

Douglas Clyde Macintosh’s application 

for naturalization was considered in a prelimi­

nary hearing on June 10, 1929. Because he 

had answered Question 22 with a conditional 

answer, he submitted a statement to the exam­

iner to clarify his answer. That statement con­

tained the following:

I am willing  to do what I  judge to be 

in the best interests of my country, 

but only insofar as I can believe that 

this is not going to be against the best 

interests of humanity in the long run.

I do not undertake to support “ my 

country, right or wrong”  in any dis­

pute which may arise, and I am not 

willing to promise beforehand, and 

without knowing the cause for which 

my country may go to war, either 

that I will  or that I will  not “ take up 

arms in defense of this country,”  

however “ necessary” the war may 

seem to the Government of the day.

It is only in a sense consistent 

with these statements that I am will ­

ing to promise to “ support and de­

fend”  the Government of the United 

States “ against all enemies, foreign 

and domestic.” But, just because I

am not certain that the language of 

questions 20 and 22 will  bear the 

construction I should have to put 

upon it in order to be able to answer 

them in the affirmative, I have to say 

that I do not know that I can say 

“ Yes” in answer to these two ques­

tions.12

The formal naturalization hearing was 

before District Court Judge Warren B. Bur­

rows on June 24, 1929. At this hearing, 

Macintosh elaborated on his views on bearing 

arms. He said that

... his first allegiance was to the will  

of God, defined as what was morally 

right and for the ultimate well-being 

of humanity, and that after that he 

would put allegiance to one’s coun­

try as coming before all merely indi­

vidual and private interest. He stated 

further that he was ready to give to 

the United States, in return for citi­

zenship, all the allegiance he ever 

had given or ever could give to any 

country, but that he could not put al­

legiance to the government of any 

country before allegiance to the will  

of God.10

He also said that he did not anticipate engag­

ing in propaganda against any war in which 

the United States might fight, but that he 

could not even promise that in advance, with­

out knowing the circumstances.14

Another way that Macintosh tried to dis­

tinguish himself from Rosika Schwimmer and 

to make his own position on war perfectly 

clear was to say that he was not a pacifist. The 

evidence presented for that assertion was that 

Macintosh had served in World War I. In June 

1916, he was appointed a chaplain in the Ca­

nadian army and served at the front in the area 

of Vimy and in the battle of the Somme. 

Macintosh returned to teach in November 

1916. In the next year, he made about forty 

speeches rallying support for the Allied war
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C a n a d ia n D o u g la s C ly d e  

M a c in to s h h a d s e rv e d a t th e  

fro n t in  W o rld W a r I a s a c h a p ­

la in in th e  C a n a d ia n a rm y a n d , 

u p o n re tu rn h o m e , h a d m a d e  

a b o u t fo r ty s p e e c h e s ra lly in g  

s u p p o rt fo r th e  A llie d  w a r e ffo r t. 

A t r ig h t th e w o u n d e d in th e  

b a tt le o f th e S o m m e , w h e re 

M a c in to s h s e rv e d , a re ta k e n  

a w a y b y  a m b u la n c e .xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

e ffo r t. In the s p r ing o f 1918 he became an 

American Y.M.C.A. agent, working in 

France, including service at the front near St. 

Mihiel until the war was over.15

Mentioning Macintosh’s war record, of 

which he seemed to be proud, gives occasion 

to interrupt the narrative of his case to exam­

ine his views on war and peace. He wrote that 

his experience in the war and reflection on it 

had led him to some conclusions. While serv­

ing as a chaplain, he had firmly  believed in the 

cause of the Allies and in the effort to fight a 

war that was supposed to end all wars. He ex­

horted soldiers to serve their country and the 

future welfare of humanity in general by 

fighting in that noble cause. But the end of the 

war, and the fact that the peace turned out 

badly, taught him some things.

One is a profound distrust of war as a 

way of settling anything. And in 

view of the menace to civilization of 

unnecessary war, it now seems to me 

highly immoral for an individual to 

promise beforehand to support what 

he may have to regard at the time as 

an unnecessary and immoral war.16

What is an immoral war? There are several 

reasons why a war may be morally unjusti­

fied. It may have an unjust motivation. Or, 

perhaps it has a just cause, but it may have 

been launched prematurely, before all legiti­

mate means of conflict resolution had been 

tried. It may be that justice can never be the 

result of the war. Or the injustices inflicted on 

the other side may be out of proportion to the 

injustices originally experienced. That is, it 

may be better to suffer some injustices than to 

inflict  the devastation associated with modern 

warfare. A war of self-defense would be, in 

the abstract, a morally justified war. But there 

is the terrible destructiveness of modern war 

and the distressing tendency of nations to jus­

tify  any war they begin as defensive.17

On the basis of his statements accompa­

nying the preliminary form and in open court, 

the negative recommendation of the Natural­

ization Examiner, and—one assumes—the 

precedent of ZYXWVUTSRQPONMLKJIHGFEDCBASchw intm er, Judge Burrows de­

nied Macintosh’s application for citizenship. 

The reason given was “ Attachment to the 

principles of the Constitution not shown.” 18

It did not take long for this decision to at­

tract attention. There was some commentary
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in the s e c u la r p re s s , m o s t o f it de p lo r ing the 

de nia l o f c itize ns hip . Ty p ic a l wa s a n e dito r ia l 

in the ZYXWVUTSRQPONMLKJIHGFEDCBAN ew York W orld :

No s e ns ible go ve rnm e nt wo u ld do 

wha t ha s no w be e n done: deliber­

ately, by a trick question, provoke a 

purely theoretical debate over 

whether the will  of the majority or 

the will  of God is to prevail in a hy­

pothetical case. Such debates are in­

teresting, but governments ought to 

avoid them like the pest. They ought 

not to ask elderly women and super­

annuated professors of divinity 

whether they are prepared to surren­

der their convictions in advance in 

the event of a war against X.19

Another paper editorialized:

If  you put allegiance to conscience 

first, then you cannot be true to the 

principles of the United States Con­

stitution, and cannot be a good citi­

zen. Such is the absurd and dangerous 

decision of Federal Judge Burrows of 

New Haven, Conn.... For a country 

founded on the principles of religious 

freedom, such a dictum is untrue. For 

a country with a Quaker President 

[Herbert Hoover], it  is inconceivable.

For a country in which millions of 

splendid citizens hold the views thus 

outlawed, it is a mockery. For a coun­

try which initiated and signed an in­

ternational treaty for the renunciation 

of war, it  is hypocrisy.20

The N ew York W orld ran a long article based 

on an interview with Professor Macintosh. It 

gives a picture of the man and his ideas.

There is little about this Yale theolo­

gian to identify him with the usual 

articulate ecclesiastical foes of war.

He doesn’ t speak at peace conven­

tions. A small, gray, mild-looking

man in tweed knickers, there is noth­

ing violent about him, not even his 

opinions or his cry for peace.

He is a man who has tried to 

keep his mind free. He is a Baptist, 

but far from fundamentalism. . . . 

Though religion is his profession, he 

has never signed a creed. He has al­

ways been wary of pledges for the 

future.

He is a man of good will. For 

such a man “ the supreme sacrifice”  

is not to be killed, but to kill.

The article asserts that he believed that in 

America there ought to be room for a person 

to follow his conscience. That was the reason 

he intended to appeal his case.21

The C hristian C entury argued that Chris­

tianity would not have survived in the ancient 

world if  the early Christians had not had the 

conviction that they must obey God rather 

than man. But now, “ If  Judge Burrows’ deci­

sion is to stand, there might as well be written 

over the doors of naturalization courts: ‘No 

Christians need apply.’ ” The theory of gov­

ernment articulated by Judge Burrows was 

completely pagan because it subordinated the 

conscience of any person, applicant for citi­

zenship or citizen alike, Christian or not, to 

the will  of the state. It made a mockery of the 

naturalization oath, or any other civil oath, 

that normally was affirmed with the phrase, 

“ So help me God.”  Under the M acintosh doc­

trine, the will  of the state took precedence 

over one’s conscientious belief in God.22

Macintosh’s lawyer was Charles E. 

Clark, Dean of Yale Law School. Although 

Dean Clark was Macintosh’s lawyer at the 

District Court, as the case was appealed the 

New York law firm of Davis, Polk, Wardwell, 

Gardiner and Reed entered the picture.23 The 

“Davis”  of this firm was John W. Davis, one 

of the most esteemed lawyers in America. 

Macintosh could hardly have had more re­

spected counsel.24 By the time he took
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Ma c into s h’s case in 1929, he had been a 

member of the U.S. House of Representatives 

for two terms, the Solicitor General of the 

United States, the U.S. Ambassador to Great 

Britain, and a candidate for President in 1924 

(he was a compromise selection after the 

103rd ballot at the Democratic convention). 

During his years as Solicitor General and in 

private practice, he argued 140 cases before 

the Supreme Court, 67 of those in five years, 

more than any other lawyer up to his time. He 

was known as an advocate of consummate 

skill.25 Justice Oliver Wendell Holmes, Jr., 

said: “Of all the persons who appeared before 

the Court in my time, there was never any­

body more elegant, more clear, more concise 

or more logical than John W. Davis.” 26

Davis was enthusiastic about arguing the 

case. He believed strongly in the American 

tradition of religious freedom. He believed 

that the Macintosh case would enable him to 

uphold that tradition and argue that one’ s con­

scientiously held religious beliefs about war 

should not be the basis for denial of citizen­

ship. It would enable him to express his abid­

ing belief in the primacy of personal rights

over government power. He believed that a 

person of Macintosh’s intellectual and moral 

caliber was eminently qualified for citizen­

ship. His biographer says that “he felt more 

keenly about this case than almost any he ever 

argued.” 27

The case was argued at the Court of Ap­

peals for the Second Circuit on May 19, 1930, 

before Judges Martin T. Manton, Learned 

Hand, and Thomas W. Swan. On June 30, a 

decision in Macintosh’s favor came down, 

Judge Manton writing for a unanimous 

court.28

The decision began with the assertion 

that it was appropriate for the Naturalization 

Examiner to inquire into the religious and 

philosophical beliefs of an applicant for natu­

ralization. Given that the naturalization law 

requires that an applicant be of good moral 

character, attached to the principles of the 

Constitution, and willing to support and de­

fend the Constitution, it is only natural that the 

government may explore the beliefs of the ap­

plicant. However, “ Question 22 is merely in­

formative”  to the court and not dispositive of 

the case at hand. Citizens have a duty to fightZYXWVUTSRQPONMLKJIHGFEDCBA

J o h n  W . D a v is ( le ft) a rg u e d M a c in to s h ’s  a p p e a l w ith g re a t e n th u s ia s m  b e c a u s e h e b e lie v e d s tro n g ly in  th e  

A m e ric a n  tra d it io n  o f re lig io u s  fre e d o m . In  h is  v ie w , th e  in te lle c tu a l a n d  m o ra l c a lib e r o f M a c in to s h  ( r ig h t) , a  

p ro fe s s o r o f th e o lo g y  a t Y a le  D iv in ity  S c h o o l, m a d e  h im  e m in e n tly  q u a lif ie d  fo r c it iz e n s h ip .
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in de fe ns e o f the c o u ntry , bu t it is “well-rec­

ognized” that if  one has a religiously based 

conscientious objection to fighting, that per­

son “does not lack nationalism or affection for 

his government.”  Judge Manton demonstrated 

that the principle was “well-recognized” by 

citing, in two footnotes, statutes from six 

states and constitutional provisions from 22 

states that exempted persons with religious 

scruples against bearing arms from that re­

sponsibility. He also asserted that “ Congress 

has recognized that persons having conscien­

tious scruples against bearing arms shall be 

exempt.”  The principal examples he cited and 

described were the Militia  Act of June 2, 

191629 and the Selective Draft Act of May 18, 

1917.30 “ This federal legislation is indicative 

of the actual operation of the principles of the 

Constitution . .. .” 31

Next, Manton equated the beliefs of one 

who was a selective conscientious objec­

tor—refusing to fight only in wars considered 

to be unjust—and persons who have objec­

tions to fighting in all wars. The two kinds of 

objectors are the same because of their com­

mon desire to preserve peace and eliminate 

war. Manton ended this section by declaring 

that “ the rights of conscience are inalienable 

and out of the reach of government.” 32

Manton further held that a person who re­

fuses to enter military service because of con­

scientious scruples, so long as there is no ef­

fort to obstruct the war effort or to persuade 

others to do so, does not act against either so­

ciety or the Constitution. Furthermore, it does 

not matter if  the objector is not a member of a 

sect that teaches conscientious objection. That 

is, membership in a peace church is convinc­

ing evidence of religious scruples against par­

ticipation in warfare, but nonmembership in 

such a group does not suggest that one is 

incapable of possessing such scruples. The 

government should not treat applicants for 

citizenship differently from native-born citi­

zens.33

Finally, Manton distinguished this case 

from ZYXWVUTSRQPONMLKJIHGFEDCBASchw im m er. She was a strict pacifist;

Macintosh was willing  to fight in wars he con­

sidered just. She was an atheist; Macintosh 

based his conscientious objection on his con­

ception of the will  of God.

This applicant, from his answers, in­

dicates an upright sense of obligation 

to his God, and has carefully ex­

plained his willingness to be a citizen 

of the United States, assuming the 

responsibilities and obligations of its 

form of government, and at the same 

time he has a high regard for his gen­

eral duty to humanity. He wishes to 

keep pure his religious scruples.

Applicant’s application for citi­

zenship should have been granted.

The order is reversed, with directions 

to the District Court to admit appel­

lant to citizenship.34

The Supreme Court granted a writ of cer­

tiorari on November 24, 1930. The govern­

ment’s argument in its brief laying out its case 

against Macintosh, submitted over the name 

of Solicitor General Thomas D. Thacher, was 

fairly simple. Macintosh did not deserve to be 

naturalized because he did not conform to the 

requirements of the Naturalization Act of 

1906. The evidence of that is that he reserved 

to himself the right to determine when he 

would fight in a war.

The brief argued that the Court of Appeals 

held that once a person is admitted to citizen­

ship, that person has equal rights with the na­

tive-born citizen. This means that “his consci­

entious or religious scruples against bearing 

arms prior  to naturalization should be as ten­

derly regarded as if  he were a citizen.” 35 How­

ever, it maintained, the court was wrong. The 

only grounds on which a person may be 

granted citizenship are those explicitly con­

tained in the Naturalization Act, which do not 

make any exceptions for those who have con­

scientious scruples against participating in 

warfare. Furthermore, the Court of Appeals 

was wrong in asserting that Macintosh was a 

conscientious objector based on religious be­
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liefs! We have seen that Macintosh had argued 

from the beginning that he was not a pacifist, 

as a way of distinguishing himself from the de­

nial of citizenship to thorough-going pacifists 

demonstrated in ZYXWVUTSRQPONMLKJIHGFEDCBASchw im m er. He was not a 

pacifist because he was willing  to participate 

in wars he considered to be just, as his own 

service in World War I showed. Now the gov­

ernment turned that argument back on him. 

Because he wanted to judge for himself about 

the justification of a war, he was not opposed 

to all war on the basis of conscientious or reli­

gious scruples. Apparently the government 

believed that an individual’ s judgment about 

whether a war is just could not be based on the 

individual’s religious beliefs. “The position of 

respondent is m erely that of a highly educated 

man with that deep sense of right and wrong 

which every applicant for citizenship is pre­

sumed to possess, seeking to transfer from 

Congress to himself, the right to determine 

whether the defense of this country requires 

him to bear arms.” 36 If  he seeks to transfer that 

determination to himself rather than Congress, 

he is out of conformity with the Naturalization 

Law. Applicants for citizenship cannot be nat­

uralized unless there has been strict compli­

ance with statutory requirements.

The fact that Macintosh could not take 

the oath of naturalization without mental res­

ervation mitigates the nature of the oath itself. 

An oath has no authority if  it is taken with 

mental reservations. When, on Question 20 of 

the preliminary form, Macintosh was asked 

“ Are you willing  to take this oath in becoming 

a citizen?”  he answered “ Yes.”  But

[h]e was unable to give an affirma­

tive answer unless his interpretation 

of the oath was adopted. His inter­

pretation of the oath left him free to 

use his own judgment, or follow his 

own conscience as to what were the 

best interests of the United States.

His judgment and conscience in this 

respect would be governed by his 

views as to the best interests of hu­

manity. It is difficult  to conceive of a 

more vague and intangible basis for 

allegiance than this.... Such an oath 

can not be taken with any qualifica­

tions or reservations if  the statute is 

to be satisfied.37

The brief now centered on what it had 

only hinted at before. The decision of the 

Court of Appeals was inconsistent with 

U nited States v. Schw im m er. There the Su­

preme Court had said that willingness to bear 

arms is necessary to qualify for citizenship. In 

that light, it is simply impossible for one who 

wants to avoid military service because of 

conscientious or religious views to become a 

citizen. The Court of Appeals had granted 

Macintosh citizenship because the Congress 

had provided for exemptions for native-born 

citizens who were conscientious objectors, 

and applicants for citizenship should be 

treated the same, i.e., no more should be re­

quired of an applicant for citizenship than for 

a natural-born citizen. The government said 

that this argument was irrelevant.

The test is not what rights are permit­

ted to citizens after citizenship but 

what requirements are imposed by 

the naturalization statutes. ... Those 

conscientious objectors whom we 

have among our citizens are dealt 

with in the best way possible, but the 

naturalization statutes afford no 

ground for inferring that Congress 

intended to show the slightest toler­

ance for the individual view of alien 

applications which might interfere 

with full and complete performance 

of the duties of citizenship.38

Aside from what motivated them to object to 

war—religiously-informed conscience or 

conscience alone—the government saw 

Schw im m er and Macintosh’s case as exactly 

parallel. The subject in each case refused to 

comply completely with the authority of Con­

gress and the President in case of war.
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Fo r a ll the s e re a s o ns , it wa s c le a r tha t 

Ma c into s h c o u ld no t who le he a rte dly s we a r 

“ to support and defend the Constitution and 

laws of the United States against all enemies, 

foreign and domestic” and satisfy the Court 

that he was “ attached to the principles of the 

Constitution” as required by law. Conse­

quently, the Solicitor General urged the Su­

preme Court to reverse the Court of Appeals 

and affirm the decision of the District Court.

The brief prepared by John W. Davis’s 

firm  on behalf of Macintosh was considerably 

more elaborate than the government’s. It was 

organized around four points. The first of 

these asserted that Congress had not de­

manded that applicants for citizenship prom­

ise in advance to bear arms in any and all fu­

ture wars. Congress had at various times 

excluded Chinese, those opposed to organized 

government, and polygamists, among others, 

but had never explicitly legislated that those 

with conscientious objections to war be ex­

cluded. The government claimed that 

Macintosh vitiated the oath of naturalization 

by wanting to take it with mental reservations. 

However, Macintosh had never sought to alter 

the oath; he was willing to take it as it was 

written. One does not take an oath with mental 

reservations unless one’s beliefs and attitudes 

are inconsistent with the oath. Given that the 

Constitution and statutes did not demand that 

an applicant for citizenship bear arms con­

trary to religious objections, Macintosh’ s 

mental reservations were not inconsistent 

with the oath.39

Taking a different tack, the Macintosh 

brief pointed out that in the Constitution and 

the statutes of the land, when an oath is men­

tioned, there is also the option for a person to 

make an affirmation. This was principally out 

of deference to Quakers, who historically 

have been conscientious objectors to war. 

Furthermore, the oath of allegiance required 

of all persons being naturalized is essentially 

the same as that administered to all public of­

ficials except the President. Article 2, Section 

1 of the Constitution details the words the

President is to say on taking office, but gives 

the option of “ oath or affirmation.”  Article 6 

of the Constitution requires that all office 

holders “ shall be bound by Oath or Affirma­

tion.”  It is clear by implication from that lan­

guage that those having religious objections 

to war are not to be excluded from any public 

office, even the presidency. Furthermore, Ar­

ticle 6 specifically says that “ no religious Test 

shall ever be required as a Qualification to any 

Office or public Trust under the United 

States.”

We submit, therefore, that since a 

person with conscientious religious 

scruples against bearing arms is not 

precluded from taking either the oath 

of office or the oath of allegiance, it 

is idle to contend that the respondent 

in entertaining such scruples “ re­

fused to take the oath without quali­

fication or mental reservation” and 

that consequently he should be de­

nied citizenship.40

The brief also attempted to reinforce this point 

by arguing that the government had tried to 

show that Macintosh’s objections to unjust 

wars were not based on religious scruples, but 

only his own judgment. However, it was ex­

plicitly asserted in his statement before the 

District Court that “his first allegiance was to 

the will  of God, defined as what was morally 

right and for the ultimate well-being of hu­

manity.” 41

The second major point of the brief sup­

porting Macintosh’s case was that the Consti­

tution and the laws of the United States do not 

require that a person with religious objection 

should bear arms. The argument began with a 

survey of the laws of several of the original 

states, before the ratification of the Constitu­

tion, showing that they rather uniformly made 

some provision for those who had religious 

objections to military service. It then turned to 

the debate in the First Congress. Acutely con­

scious of the concern in the various states to 

accommodate matters of conscience, James
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Ma dis o n intro du c e d into the Ho u s e o n Ju ne 8, 

1789 a list of amendments to the Constitution, 

including language that would excuse from 

military service those who had religious scru­

ples against such service. Because of the ne­

cessity for brevity of language, the provision 

for excusing objectors from bearing arms was 

“ merged and incorporated into Article I of the 

Bill  of Rights.” 42 Moreover, a survey of the 

laws pertaining to the formation of militias 

and the conscription of soldiers for them “ fur­

ther proves that the Constitution and laws of 

the United States have ZYXWVUTSRQPONMLKJIHGFEDCBAalw ays recognized that 

persons having religious scruples against 

bearing arms need not do so.” 43 The same 

principle was incorporated in the constitutions 

of many states after the formation of the 

United States.

The brief continued this point by noting 

that the Supreme Court had interpreted the 

Free Exercise Clause of the First Amendment 

in such a way as to support Macintosh’s re­

quest for exemption from bearing arms. It 

cited Reynolds v. U nited States44 and D avis v. 

Beason,45 cases articulating the principle that 

the free exercise of religion may be limited by 

government, but only when religious behavior 

is contrary to the peace and good order of so­

ciety. Conscientious objection to war, particu­

larly selective conscientious objection such as 

Macintosh’s, is not religious behavior inimi­

cal to the welfare of society, particularly 

given that most people are willing  to fight in 

any and all wars. So, “ we submit, in the light 

of the prior adjudication of this Court and of 

other courts, that the constitutional protection 

of religious freedom does embrace conscien­

tious scruples against bearing arms in a 

war.” 46

The third point of Macintosh’s brief was 

that the government may not require an appli­

cant for citizenship to forego a privilege held 

by native-born citizens. A naturalized citizen 

enjoys all the privileges of the native-born ex­

cept eligibility for the presidency.47 Natural­

ization is not really a favor the government 

confers. Once Congress has set the conditions

for citizenship, “ the alien has a right which no 

court can deprive him.” 48 To require an appli­

cant for citizenship to promise to bear arms in 

wars against which he might have religious 

scruples puts that person in an unequal rela­

tionship with the native-born. Thus he must 

relinquish a privilege enjoyed by the natu­

ral-bom citizen as a price of citizenship. “That 

is the manifest result of the fixed principle of 

our Constitution, zealously guarded by our 

laws, that a citizen cannot be forced and need 

not bear arms in a war if  he has conscientious 

scruples against doing so.” 49

Finally, the brief asserted that the deci­

sion of the Court of Appeals granting 

Macintosh citizenship was consistent with 

U nited States v. Schw im m er. That view was 

based on the fact that Professor Macintosh 

and Schwimmer were very different people. 

The brief put Schwimmer in the worst possi­

ble light, concluding she would not “ recog­

nize or give to the United States the modicum 

of allegiance” that citizens should.50 On the 

other hand, it recalled that Macintosh had tes­

tified to the District Court “ that he was ready 

to give to the United States, in return for citi­

zenship, all the allegiance he . . . ever could 

give to any country, but that he could not put 

allegiance to the government of any country 

before allegiance to the will  of God.” 51 The 

brief stated that no thinking Christian could 

promise more to the country than Macintosh 

had. It also pointed out that, unlike 

Schwimmer, Macintosh was willing to fight 

in wars he thought were justified, as his war 

record showed—that, unlike her, he was not a 

pacifist.52

The government had noticed that 

Macintosh did not give an unequivocal prom­

ise that he would not engage in antiwar propa­

ganda. His lawyers responded by saying that 

he claimed no more than the average citizen, 

who is guaranteed freedom of speech by the 

Constitution. He did not want to promise to 

forfeit his rightful freedom of speech. The 

brief concluded the free speech issue with this 

strong statement: “ More and more it becomes
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e vide nt tha t the go ve rnm e nt c o nte nds in this 

c a s e fo r the na tu ra liza tio n o nly o f p e rs o ns 

who will  be c o m e u nifo rm , u nthinking, s la vis h 

ro bo ts . The go ve rnm e nt wo u ld de m a nd tha t 

r ight a nd wro ng, Go d a nd c o ns c ie nc e be be nt 

to na tio na lis m . It is a do c tr ine fit  o nly fo r de s­

pots.” 53

The case was argued before the Supreme 

Court on April  27, 1931. The decision, five to 

four against Macintosh, was announced May 

25. Justice George Sutherland wrote for the 

Court, Chief Justice Charles Evans Hughes in 

dissent. Justice Sutherland set the tone for his 

opinion by asserting that “ [njaturalization is a 

privilege, to be given, qualified, or withheld 

as Congress may determine, and which the 

alien may claim as of right only upon compli­

ance with the terms which Congress im­

poses.” 54 He then proceeded to justify the 

government’s inquiry into a person’s beliefs

on certain issues, including whether they are 

willing to bear arms in national defense, in 

order to determine whether they are fit  to be­

come good citizens. Part of being a good citi­

zen is to be willing  to support the government 

in war as well as peace, and whether they are 

willing  to help in defending the country, “ not 

to the extent or in the manner he may choose, 

but to such extent and in such manner as he 

lawfully may be required to do.” Macintosh 

had been examined and found to be of good 

character and conduct, so the case revolved on 

his views on his participation in national de­

fense.55 After a long review of Macintosh’ s 

statements in his application and in the hear­

ing before the District Court, Sutherland con­

cluded that he was unwilling to take the natu­

ralization oath except on his own terms. 

Consequently, the case was ruled by ZYXWVUTSRQPONMLKJIHGFEDCBA
Schw im m er. There the Court had said that it isZYXWVUTSRQPONMLKJIHGFEDCBA

J u s tic e  G e o rg e  S u th e r la n d  (s e a te d  a t r ig h t) w ro te th e  C o u rt 's  m a jo r ity  o p in io n  in  Macintosh, a n d  C h ie f J u s tic e  

C h a r le s E v a n s H u g h e s (c e n te r) , jo in e d b y J u s tic e s H o lm e s , B ra n d e is , a n d S to n e , is s u e d h is  f irs t d is s e n t. 

“W h e n o n e ’s b e lie f c o llid e s w ith  th e  p o w e r o f th e  S ta te ,” w ro te H u g h e s , “ th e  la tte r is  s u p re m e w ith in  its  

s p h e re  a n d  s u b m is s io n  o r p u n is h m e n t fo llo w s . B u t, in  th e  fo ru m  o f c o n s c ie n c e , d u ty  to  a  m o ra l p o w e r h ig h e r 

th a n  th e  S ta te  h a s  a lw a y s b e e n  m a in ta in e d .”
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the du ty o f c itize ns to de fe nd the c o u ntry by 

fo rc e o f a rm s whe n it be c o m e s ne c e s s a ry , a nd 

tha t, whe n o bje c to rs to wa r influ e nc e o the r 

p e o p le to do the s a m e , tha t m a y be m o re 

ha rm fu l to the na tio n tha n the ir o wn 

no np a rtic ip a tio n in wa r. Be c a u s e Ma c into s h 

qu a lifie d his willingne s s to fight o r to re fra in 

fro m p ro p a ga nda , ZYXWVUTSRQPONMLKJIHGFEDCBASchw im m er re qu ire d tha t 

he no t be a dm itte d.56

Sutherland acknowledged that war is a 

terrible thing and peace is to be desired by all 

civilized people. However, so far in human 

history, the impulse to war has seemed to be 

stronger than the inclination to peace. Conse­

quently, the Founders wrote war powers into 

the Constitution. And when the nation calls to 

implement the war powers of the Constitu­

tion, there can be no exceptions to service ex­

cept for those provided in the Constitution it­

self or in international law. Whatever 

exemptions from the waging of war there may 

be must be derived from acts of Congress, not 

the scruples of any individual.57 In fact, Con­

gress had repeatedly made exemptions for na­

tive-born conscientious objectors. That record 

had been so long it seemed that some thought 

the situation was permanent. That was partic­

ularly so in this case. Then Sutherland quoted 

a rather long passage from “ the carefully pre­

pared brief of respondent”  that contained the 

sentence quoted above and repeated here: 

“ [It]  is the manifest result of the fixed princi­

ple of our Constitution, zealously guarded by 

our laws, that a citizen cannot be forced and 

need not bear arms in a war if  he has conscien­

tious scruples against doing so.” Sutherland 

replied:

This, if  it means what it seems to say, 

is an astonishing statement. Of 

course, there is no such principle of 

the Constitution, fixed or otherwise.

The conscientious objector is re­

lieved from the obligation to bear 

arms in obedience to no constitu­

tional provision, express or implied; 

but because, and only because, it has

accorded with the policy of Congress 

thus to relieve him.58

Several of the news accounts of the read­

ing of this opinion said that Sutherland raised 

his voice to emphasize some points.59 This 

was surely one of those places. Following 

hard on that was another, in which Justice 

Sutherland wrote an astonishing statement of 

his own, and probably also raised his voice. 

He pointed out that the flaw in Macintosh’ s 

attitude toward defending the country was 

that he wanted to reserve to himself the judg­

ment as to when he should fight, and to base 

his choice on the will  of God. However,

When he speaks of putting his alle­

giance to the will  of God above his 

allegiance to the government, it is 

evident, in the light of his entire 

statement, that he means to make his 

ow n in terpreta tion of the will  of God 

the decisive test which shall con­

clude the government and stay its 

hand. We are a Christian people 

{H oly Trin ity C hurch v. U nited 

States 143 U.S. 457, 470-471), ac­

cording to one another the equal 

right of religious freedom, and ac­

knowledging with reverence the duty 

of obedience to the will  of God. But, 

also, we are a Nation with the duty to 

survive; a Nation whose Constitution 

contemplates war as well as peace; 

whose government must go forward 

upon the assumption, and safely can 

proceed upon no other, that unquali­

fied allegiance to the Nation and sub­

mission and obedience to the laws of 

the land, as well those made for war 

as those made for peace, are not in­

consistent with the will  of God.60

Sutherland followed this statement of 

civil religion with a “ slippery slope” argu­

ment. Macintosh refused to take the oath ex­

cept in an altered form, a form consistent with 

his understanding of a just war. If  his attitude
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we re to p re va il, if  the Co u rt s ho u ld a llo w him 

c itize ns hip , whe re s ho u ld the line be drawn? 

“ It is not within the province of the courts to 

make bargains with those who seek natural­

ization. They must accept the grant and take 

the oath in accordance with the terms fixed by 

the law, or forego the privilege of citizen­

ship.”  Professor Macintosh refused to accept 

the terms of the oath as prescribed by law. He 

must forego citizenship.61

Chief Justice Charles Evans Hughes 

began his dissent by acknowledging that citi­

zenship is a privilege that the government 

may grant or withhold, that Congress sets the 

conditions by which citizenship may be 

granted, and even that Congress has the au­

thority to require an applicant for citizenship 

to promise to bear arms in the event of war. In 

respect to the last, however, the question was 

whether Congress had in fact required such a 

promise. For Justice Hughes, the answer was 

clearly “No.”  For there to be certainty, Con­

gress should express its intent on the matter in 

explicit language, as it had on other matters, 

such as whether or not the applicant was a po­

lygamist. It had not done so. Macintosh had 

unjustly been denied citizenship: he had none 

of the forbidden beliefs or behaviors, and 

Congress had not explicitly required the 

promise to bear arms.62

Hughes then turned to the fact that the 

oath of naturalization is essentially the same 

as the oath required of office holders and sim­

ilar to that required of the President. The of­

fice holders’ oath contained the phrase “ that I 

will  support and defend the Constitution of 

the United States against all enemies, foreign 

and domestic; that I will  bear true faith and al­

legiance to the same;...”  Given that Article 6 

of the Constitution says: “but no religious 

Test shall ever be required as a Qualification 

to any Office or public Trust under the United 

States” and that many have struggled hero­

ically to establish and maintain religious free­

dom, it is impossible that Congress should 

frame the oath to require a religious test. More 

specifically, Congress had not required those

with religiously based objections to war to 

promise to fight as a condition of being natu­

ralized. There are other ways of defending the 

country than actually wielding arms. It  is clear 

that native-born office holders are not re­

quired by their oath to violate their religious 

beliefs or practices, or their consciences. The 

naturalization oath should be understood in 

the same way, given that the language of the 

two oaths is virtually identical. So, applicants 

for citizenship should be treated the same as 

native office holders, not differently.63

Hughes did not allow Sutherland’s state­

ment that the will  of the government is the 

same as the will  of God to go unanswered.

When one’s belief collides with the 

power of the State, the latter is su­

preme within its sphere and submis­

sion or punishment follows. But, in 

the forum of conscience, duty to a 

moral power higher than the State 

has always been maintained . . . The 

essence of religion is a belief in a re­

lation to God involving duties supe­

rior to those arising from any human 

relation. As was stated by Mr. Justice 

Field, in ZYXWVUTSRQPONMLKJIHGFEDCBAD avis v. Beason, 133 U.S.

333, 342: “The term ‘religion’ has 

reference to one’s views of his rela­

tions to his Creator, and to the obli­

gations they impose of reverence for 

his being and character and of obedi­

ence to his will. ” One cannot speak 

of religious liberty, with proper ap­

preciation of its essential and historic 

significance, without assuming the 

existence of a belief in a supreme al­

legiance to the will  of God . . . And, 

putting aside dogmas with their par­

ticular conceptions of deity, freedom 

of conscience itself implies respect 

for an innate conviction of para­

mount duty . . . There is abundant 

room for enforcing the requisite au­

thority of law as it is enacted and re­

quires obedience, and for maintain-
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ing the c o nc e p tio n o f the s u p re m a c y 

o f la w a s e s s e ntia l to o rde r ly go ve rn­

ment, without demanding that either 

citizens or applicants for citizenship 

shall assume by oath an obligation to 

regard allegiance to God as subordi­

nate to allegiance to civil  power.64

The government had made much of 

Macintosh’s refusal to promise to fight in those 

wars he considered unjust, so that he would 

take the oath with mental reservations. Hughes 

did not find this grounds for exclusion, for 

Macintosh’s attitude was not novel: many peo­

ple of great political importance had held simi­

lar views. If  Congress had recognized the legit­

imacy of the refusal to fight in all wars, as it  had 

in conscription laws and—at least by implica­

tion— in the oath for office, there was no rea­

son why it could not be equally solicitous of 

those who had objection to only some wars. 

The idea of “attachment to the principles of the 

Constitution” was not inherently opposed to 

the tradition of freedom of conscience.

Newspapers around the country carried 

the story of Macintosh’s defeat. The ZYXWVUTSRQPONMLKJIHGFEDCBAU nited 

Press ran an interview with Professor 

Macintosh himself, which is instructive about 

his immediate reaction to his defeat and his 

determination about his position.

Professor Douglas Clyde Macintosh, 

the theology teacher who was de­

clared “ ineligible”  for United States 

citizenship because he would not 

fight in wars “ against the will of 

God,” was disappointed but philo­

sophical to-day as he considered the 

supreme court [sic] decision.

“ I  rather expected it,”  he told the

United Press correspondent who 

brought him word of the decision at 

his study in Dwight Hall, one of the 

old Yale divinity school [sic] build­

ings.

He seemed to meditate a mo­

ment and then asked quickly: “ How 

did they stand?”

His face brightened with evident 

satisfaction when he was informed 

that his stand had won the support of 

the famous liberal trio of the su­

preme court [sic] Justices Holmes, 

Brandeis and Stone and caused Chief 

Justice Hughes to align himself with 

the minority and write his first dis­

senting opinion.

Prof. Macintosh will  not modify 

his views in order to gain citizenship, 

he said.

“ I ’m not budging from my stand 

one bit,”  he asserted. “ I will  make no 

further attempt to obtain citizen­

ship if my point of view is inac- 

ceptable.” 65

Apparently this was the only interview he 

gave about his case. It seems that he was very 

disappointed in his defeat.

Over the next week or two after the deci­

sion, the press gave the case considerable at­

tention. There was a similar case following 

Macintosh’ s through the courts. Marie Averil 

Bland had been a nurse who had gone to 

France just after the war to nurse war casual­

ties among the American forces. On the basis 

of this experience, plus her strong Christian 

faith (she was Episcopalian), she came to the 

conviction that war was contrary to the ethics 

of Christ. Unlike Macintosh, she was a paci­

fist, objecting to fighting in any war, although 

she was quite willing to be a nurse in war­

time. A native of Canada, she applied for 

American citizenship and was denied. The 

District Court cited Schw im m er as precedent. 

Her case was argued before the Supreme 

Court the same day as Macintosh’s and was 

decided the same day. She was also denied 

citizenship. However, both the opinion and 

the dissent in her case were very short, for all 

acknowledged that the decision in her case 

was controlled by the reasoning in 

M acintosh.^

The press coverage of the two cases was 

heavily weighted toward Macintosh’s. He
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wa s , a fte r a ll, a m u c h m o re p u blic p e rs o n tha n 

Mis s Bla nd, a nd a ll the inte re s ting Co u rt rhe t­

oric was contained in the opinions in his case. 

In one article, however, the day after the deci­

sion, the headline read: “ U.S. Won’ t Deport 

Professor, Nurse, Denied Citizenship.” They 

surely took some comfort in that. However, 

the article said, the Labor Department, which

had oversight of naturalization, would hence­

forth be more aggressive in barring pacifists 

from citizenship.67

The press coverage did not just report the 

facts of the Court’s decisions; there was much 

editorial commentary as well. Heywood 

Broun, in his syndicated column, said of the 

Justices:ZYXWVUTSRQPONMLKJIHGFEDCBA

T U R N E D  A W A Y

A lth o u g h  P ro fe s s o r M a c in to s h  w a s  v e ry  d is a p p o in te d  b y  th e  C o u rt’s  d e c is io n , h e  c h o s e  n o t to  m o d ify  h is  s ta n d  

o r m a k e  fu r th e r a tte m p ts  to  o b ta in  c it iz e n s h ip . T h e  g o v e rn m e n t m a d e  n o  e ffo r t to  d e p o rt h im .
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The nine hu m a n be ings c o nc e rne d in 

ha nding do wn a ve rdic t. . . be ha ve d 

in a c c o rda nc e with the ir gla ndu la r 

a lignm e nt a nd the ir p e rs o na l p re ju­

dices ... But no nine men in any kind 

of robes are sufficiently powerful to 

alter the fact that the chief duty of the 

individual is not and never has been 

to the Constitution alone. There is no 

sort of law or amendment which can 

wipe out the human conscience.68ZYXWVUTSRQPONMLKJIHGFEDCBA

The Baltim ore Sun said: “ As an expression of 

a national ideal, the decision of the majority of 

the Supreme Court of these United States is 

disheartening. They have made the nation safe 

for morons.” The Tacom a Ledger opined: 

“ It ’s lucky for Herbert Hoover that his Quaker 

family got into this country before the Su­

preme Court delivered that arms-bearing deci­

sion.” The Salem, Oregon Statesm an said: 

“ The court draws the line on finespun and 

senseless theory while opening the floodgates 

to the riff-raff  of the world.” 69 The N ew York 

T im es expressed doubt that the decision deny­

ing Macintosh citizenship would pass the 

“ rule of reason,” given Macintosh’s charac­

ter.70 Another paper said “We favor a new 

declaration of ‘ inalienable right’ which will  

confirm the right of judges to be perfect 

asses.”  After examination of the majority and 

dissenting opinions “ we favor conferring the 

degree of Doctor of Asinity upon members of 

the majority.” 71

Not all the editorial comment in the secu­

lar press was pro-Macintosh; many agreed 

with the decision of the Court. The general 

theme of these was that those applying for cit­

izenship want something from the country, 

and they ought to be willing  to give something 

in return. The Ann Arbor N ew s wrote of Bland 

and Macintosh:

After all they have no inherent right 

to become Americans. The condi­

tions for citizenship must be set up 

by the nation, and not by the individ­

uals. If the resulting hardship for 

them is too severe, they are privi­

leged to change their minds ... [I]  n a 

crisis, if  it comes, [America] has a 

right to expect every citizen to per­

form his duty. The native born can­

not be required to fight and the natu­

ralized citizens be given immunity.

If  America is worth living in, it is 

worth fighting for.72

Another paper agreed: “ No one wants war and 

no one wants oppression, but when the struc­

ture of the democracy is threatened, under 

which thrive our liberties, base, indeed, is the 

man or woman who will  not lend a shoulder to 

its support. No other sort is entitled to Ameri­

can citizenship.” 73 The Philadelph ia Record, 

in a column sensitive to the complexities of 

the case, finally agreed with the themes just 

expressed. The writer assumed, as many of 

those writing in these other papers did, that 

Macintosh and Bland were people of high 

quality, but maintained that personal excel­

lence was not the issue: the issue was the 

principle of equality of obligation with native- 

born citizens. “ True liberalism champions in­

dividual rights—but does not exalt them to the 

point of countenancing philosophic anar­

chism.” 74

When one examines the religious press, 

there is no agreement with the Supreme 

Court, but enormous and vociferous opposi­

tion. Before turning to the press per se, it is in­

teresting to notice that clergy mentioned the 

case in sermons and sometimes devoted entire 

sermons to it. Dr. Harry Emerson Fosdick, fa­

mous pastor of the Riverside Church in New 

York, was extensively quoted. He said that he, 

like Macintosh, would not support a morally 

wrong war. He affirmed Chief Justice 

Hughes’ dissent as representative of true reli­

gion and true Americanism. Just a few days 

after the decision was announced, he also ar­

ticulated a theme that was repeatedly asserted 

by the religious community: the idea that the 

decision “ announces in a particularly obnox-
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AT ZYXWVUTSRQPONMLKJIHGFEDCBAFO U RS AN D F IVES AQ AINZYXWVUTSRQPONMLKJIHGFEDCBA

S u P iL E N ie C o o f tT

O P lM iO N

iM Z \C i M T o S H -P ,l a N D CftSEJj

S u Y lA  e  R .  L  A  M O  -  

U A N D tV A N Y 6 (<  —  

N V  Q .E .N N O U D S  —  

r j.o P .e re .-T 's -  

S O Y l S !^ -—

By CARL ROSE in the Boston Herald

P re s s  re a c tio n  to  th e  Macintosh d e c is io n  in  th e  s e c u la r p re s s  w a s  m ix e d , b u t o p p o s it io n  b y  th e  re lig io u s  p re s s  

w a s  v o c ife ro u s a n d  u n a n im o u s . T h is  c a rto o n  m o c k s  th e  C o u rt 's  c lo s e  s p lit in  Macintosh a n d  in  United States 

v. Bland, a  d e c is io n  u p h o ld in g  th e  d e n ia l o f U .S . c it iz e n s h ip  to  M a r ie  A v e r il B la n d , a  C a n a d ia n  n u rs e  w h o  w a s  

a  p a c if is t.

IF FIVE SAY "YES” AND FOUR SAY "NO,”

IF FOUR SAY "BLACK ”  AND FIVE SAY "WHITE” ;

IF FIVE SAY "SO ”  IT  MUST BE SO—

YET FOUR SAY, "NO, THAT ISNT RIGHT.”

YET FIVE SAY "YES”  WHILE FOUR SAY "NO,”

AND FOUR SAY "BLACK ” WHILE FIVE SAY "WHITE”

WHILE FTVE SAY "SO-AND-SO”  IS SO!

THE FOUR STILL SAY —"IT  CANT BE RIGHT!”

ETC., ETC., ETC., UNTIL  THE SINGER GOES COMPLETELY CRAZY
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io u s fo rm the do c tr ine o f the na tio n’s right to 

conscript conscience . . . The nation in war 

time will  conscript our children, conscript our 

property, conscript our business . . . Has the 

nation, however, so taken the place of God 

Almighty that it can conscript our con­

sciences?” 75 Reverend George A. Crapullo, 

pastor of the Irvin Square Presbyterian 

Church, Brooklyn, said: “ If  Jesus were here 

today and applied for American citizenship, 

he would be politely informed that he was not 

eligible.” 76

Several denominations passed resolu­

tions in their conventions expressing discon­

tent with the Macintosh decision. Macintosh 

himself received letters from four denomina­

tional conventions, three Baptist and one 

Presbyterian.77 The language of the Texas 

Baptist Convention is typical of the views ex­

pressed. It is a strong statement of the Baptist 

tradition of support for religious liberty, free­

dom of conscience, and the belief that loyalty 

to the will  of God is paramount to loyalty to 

the state.78

The religious press exploded in anger 

against the Supreme Court. Here are some 

representative samples: From the Northern 

Baptist ZYXWVUTSRQPONMLKJIHGFEDCBABaptist: “No more serious situation 

has faced the Christian church in a generation 

than is provoked by this announcement.”  “ In 

the event of another war, it is likely, under the 

law as the Supreme Court has defined it, that 

the jails will  be filled to overflowing. There 

may come a time when it will  be a disgrace for 

a Baptist, with his spiritual heritage, to be out 

of jail.”  From the Methodist C hristian Advo­

cate: “The highest interests of the nation are 

safe only in the hands of those who refuse a 

blind allegiance to any requirement or prac­

tice which violates the sense of their own 

most sacred obligations to God.” From the 

Church of the Brethren G ospel M essenger: 

“ We have begun the suicidal business of re­

fusing to accept the sort of people who have 

made civilization possible.” And from the 

Seventh-day Adventist L iberty: “ The decision 

of the Court puts the government in the posi­

tion of attempting to coerce the conscientious 

convictions of citizens rather than to punish 

them for outright violations of the law.” 79

The most outspoken journal was the lib­

eral, nondenominational The C hristian C en­

tu ry. The C entury ran articles critical of the 

government’s position from the time 

Macintosh was first denied citizenship by the 

District Court. For example, it said of Judge 

Burrows’ decision: “ Never has a completely 

pagan theory of government been stated with 

more rigorous consistency or more unambigu­

ous clarity... ” 80 What raised the journal’s in­

dignation to white-hot levels was Justice 

Sutherland’s equation of the will  of the gov­

ernment with the will  of God. That was what 

caused the outburst mentioned at the beginning 

of this article. The problem, stated succinctly, 

was that in this case “ for once the religion of 

Christ comes squarely and uncompromisingly 

face to face with the religion of nationalism.” 81

According to the Supreme Court, all 

those who believe in God and seek to live by 

the will  of God will  now have to look to the 

government, which will  tell citizens what the 

will  of God is. The Court’s doctrine is equiv­

alent to Prussianism. It represents the deifica­

tion of the state and thus is a denial of mono­

theism. It portends the death of spiritual 

religion. “The decision of the supreme court 

[sic] in the Macintosh case is the most com­

plete and clear-cut enunciation of the doctrine 

of the supremacy of the state over the individ­

ual conscience—or in other words, of the 

Cult of the Omnipotent State—ever formu­

lated.”

Lest one think that the case involves only 

applicants for citizenship, the doctrine of the 

state asserted by the Court applies equally to 

native-born citizens. All  people who live in 

the country are subject to the “ Omnipotent 

State.”  That is the reason that the decision is 

so morally monstrous and intolerable. “ It 

stretches over all citizens the pagan panoply 

of a nationalistic God before whom all must 

bow in reverence.” Consequently, the doc­

trine propounded by the Court “ is tyranny in
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its wo rs t fo rm .”  Every citizen who believes in 

God is affected. But, more broadly, every citi­

zen who believes in freedom and the rights of 

conscience is affected.ZYXWVUTSRQPONMLKJIHGFEDCBA

The C hristian C entury, on its part, 

takes its place beside Dr. Macintosh.

We refuse to accept the constitution 

[sic] as interpreted by this decision 

of the supreme court [sic]. Our con­

science is not for sale. We give no 

government the power to conscript 

our religion. We refuse to bow down 

and worship the state. We refuse to 

bear arms or to aid in any way a war 

which we believe contrary to the will  

of God.

This may be treason— it is not 

for us to say. But if  it be treason, let 

the defenders of tyranny make the 

most of it! 82

It was not enough just to rail against the 

Supreme Court and the doctrine of the state 

that it had posited. The C hristian C entury for­

mulated a document, the “Declaration of an 

American Citizen”  (one magazine called it “ a 

new declaration of independence” 83), and en­

couraged all Americans to sign it and send it 

to Congress and the President. The mecha­

nism for this was publication of the “Declara­

tion”  in the C entury and thirty-two other reli­

gious or denominational papers. Readers were 

encouraged to cut it out, sign it, and return it 

to the C entury or to the paper in which they 

read it. The editors of the various papers 

would compile the responses and send them to 

Washington. It was a grass-roots movement to 

express to Congress and the President the dis­

satisfaction of the people over the state of af­

fairs created by M acintosh.

The document was a long one with ten 

“ Whereas”  clauses, including one containing 

Justice Sutherland’s paragraph equating the 

will  of the nation with the will  of God and one 

containing Chief Justice Hughes’ refutation of 

that concept. Other “Whereas” clauses com­

mented on the dire implications of the Court’s

doctrine or praised America’s tradition of lib­

erty of conscience. The meat of the document, 

expressing the action to which the signer 

promised to carry out, read:

Therefore, I, a native-born citizen of 

the United States, solemnly refuse to 

acknowledge the obligation which 

the supreme court [sic] declares to be 

binding upon native-born citizens. I 

have not promised, expressly or tac­

itly, to accept an act of Congress as 

the final interpretation of the will  of 

God, and I will  not do so. In my alle­

giance to my country I withhold 

nothing, not even my life. But I can­

not give my conscience. That be­

longs to God. I repudiate the obliga­

tion which the Supreme Court’s 

decision would impose upon me, and 

declare that the imposition of such an 

obligation is the essence of tyranny. I 

refuse to be bound by it.84

Independently of The C hristian C entury, 

a similar initiative was launched by theolo­

gians, clergy, and other religious leaders. 

Principally under the inspiration of Reinhold 

Niebuhr, Professor of Theology at Union 

Theological Seminary in New York, a state­

ment was drawn up to be sent to the President 

and Congress. It also expressed dissatisfac­

tion with the M acintosh decision. There were 

forty-eight initial signers, but the hope was to 

gain 2,000 before the petition was sent to 

Washington. Professor Niebuhr said that the 

petition was “ not a matter of indignation, but 

of common sense.” The petition said that 

some of its signers could not, because of con­

science, participate in any war. Others, like 

Macintosh, wanted to make a judgment about 

the legitimacy of the war before they would 

participate. But they all agreed with Chief 

Justice Hughes that it is imperative to recog­

nize a duty to a power higher than the state.85

It may be that the editor of L iberty maga­

zine best summed up the foreboding of the re­

ligious community about this case. “ Without
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R e in h o ld N ie b u h r, p ro ­

fe s s o r o f th e o lo g y a t 

U n io n T h e o lo g ic a l S e m i­

n a ry in N e w  Y o rk , s p e a r­

h e a d e d th e d ra ft in g o f a  

p e tit io n b y th e o lo g ia n s , 

c le rg y , a n d re lig io u s  

le a d e rs th a t w a s s e n t to  

C o n g re s s a n d th e P re s i­

d e n t. T h e p e tit io n c o n ­

d e m n e d th e Macintosh 

d e c is io n a n d d e c la re d  

th a t its s ig n e rs , l ik e  

M a c in to s h , w o u ld  n o t p a r­

t ic ip a te  in  a  w a r th a t th e y  

d id  n o t d e e m  le g it im a te .xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

c la im ing the gift o f p ro p he c y , we p re dic t tha t 

this will  m a rk the be ginning o f a n e ra o f into l­

erance. It is dreadful to contemplate what 

might occur when the war dogs are loosed, if  

in times of peace an unbiased tribunal like the 

Supreme Court of this nation can so far mis­

understand the spirit of America.” 86

Because of this wide press coverage, 

Macintosh received many letters, often from 

people he did not know. One of the more in­

teresting letters he received was from a six- 

teen-year-old student in a military academy. 

He said he had been interested in Professor 

Macintosh’s case from the beginning, but now 

even more so. At his school they were singing 

“ The Star Spangled Banner” in chapel when 

he noticed this line in the third stanza: “Then 

conquer we must, when our cause it is just.”  

The student said: “ Now it seems to me that 

this statement sung by all good Americans 

should have some influence to bear on your 

case. Since the United States Government re­

fuses to grant you your citizenship papers, be­

cause of your refusal to fight in an unjust war, 

it would be pertinent to ask why this statement 

could not be used as a defense.” He then 

wished Macintosh the best of luck in his ef­

forts for citizenship.87

In addition to wide coverage in the secu­

lar and religious press, there were also com­

mentaries about the case in law journals. Most 

of these were more reporting—“ case 

notes”—than analyses. Some of them sup­

ported the majority opinion,88 some of them 

the dissent.89 Typical of the former was the ar­

gument that Macintosh's petition for natural­

ization was unsound because he was not will ­

ing to submit to all laws, but just some laws, 

while the oath demands a pledge to obey the 

laws as a system, not just those with which the 

applicant agrees. “ In short, the Macintosh 

principle is nothing less than the ZYXWVUTSRQPONMLKJIHGFEDCBAr ight of ind i­

vidua l secession.”  If  the Court had agreed to 

that principle, the door would have been 

opened to ever greater exceptions to the law 

on the part of succeeding waves of applicants.
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The dis s e nt wa s fla we d be c a u s e it did no t ho ld 

Ma c into s h to the s ta nda rd o f the re ligio u s ex­

emptions laws. The law required religious ob­

jectors to war to be members of peace 

churches, those that have a historic aversion 

to war. Macintosh was not a member of such a 

group; he simply wanted to assert his personal 

religious objections to war. “Why did Con­

gress limit its tolerance to members of 

‘well-recognized religious sects or organiza­

tions?’ For the very practical reason that by 

this limitation alone could the masses of 

weak-kneed intellectual slackers be prevented 

from sheltering under, and abusing, this privi­

lege.” 90

Typical of the arguments against the de­

cision was the view that an oath is not taken 

with mental reservation unless there is some 

likelihood the event at issue will  occur. In this 

case, there was no possibility that the govern­

ment would call a man in his fifties to serve in 

the military, even in the event of war. “ An 

oath to support and defend the Constitution 

and laws should not be construed as a promise 

to do what cannot be compelled under the 

Constitution and laws as they now are.”  Fur­

thermore, to equate the will  of the government 

with the will  of God is to create the fiction of 

government infallibility.  The Constitution it­

self recognizes the limitation of government. 

The fact that the Founders established courts 

and formulated a system of checks and bal­

ances shows that they recognized the possibil­

ity of the abuse of power in the government 

they had created. Certainly the idea that the 

government does not have absolute sway over 

citizens is affirmed by the Ninth Amendment: 

“The enumeration in the Constitution of cer­

tain rights, shall not be construed to deny or 

disparage others retained by the people.” 91

After ZYXWVUTSRQPONMLKJIHGFEDCBASchw im m er, efforts began in Con­

gress to modify the Naturalization Act of 

1906 to accommodate applicants for citizen­

ship who had conscientious objections to war. 

After B land and M acintosh, those efforts in­

tensified. The proposed language would pro­

hibit the exclusion of those persons who had

religious or philosophical objections as to the 

lawfulness of war for settling international 

disputes. In spite of the strong support of 

many members of Congress, intense lobbying 

by groups both in favor of and against the 

measure, and extensive hearings by the appro­

priate congressional committees, none of the 

bills became law. Indeed, none ever made it 

out of committee to receive full  debate in ei­

ther chamber.92 In 1940 Congress made sig­

nificant changes to the naturalization laws. 

However, on the point crucial to this 

story—the wording of the naturalization 

oath— it made no changes whatsoever. It re­

tained the very language that had been the 

basis of the Court’s decisions in Schw im m er, 

B land, and M acintosh.92, On the congressional 

front there was thus no opening for Macintosh 

to become a citizen. Nor was there such an 

opening in the judicial arena, for the Supreme 

Court did not address the question again di­

rectly until 1946.

That year, the Court heard G irouard v. 

U nited States 9i James Louis Girouard was a 

Canadian who filed his petition for naturaliza­

tion in 1943. On Question 26 (the former 

Question 22) of the preliminary form, “ If  nec­

essary, are you willing  to take up arms in de­

fense of this country?” Girouard answered: 

“ No (Non-combatant) Seventh-day Adven­

tist.”  The District Court admitted him to citi­

zenship. The Court of Appeals for the First 

Circuit reversed, denying Girouard citizen­

ship. It based its decision, of course, on 

Schw im m er, B land, and M acintosh.95

The composition of the Court at this time 

was entirely different from that of the one that 

had decided B land and M acintosh. Only 

Harlan Fiske Stone remained from that earlier 

Court. Justice William  O. Douglas wrote for a 

majority of five in finding Girouard eligible 

for citizenship. In reaching his conclusion he 

drew heavily on the arguments of Chief Jus­

tice Hughes’ dissent in M acintosh, particu­

larly the parallel between the oath required of 

office holders and applicants for naturaliza­

tion. Because it was clear that the United
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Sta te s ha d ne ve r p re ve nte d p o te ntia l o ffic e 

ho lde rs who ha d re ligio u s s c ru p le s a ga ins t 

wa r fro m ta king the o a th, Do u gla s a rgu e d tha t 

s u c h s c ru p le s s ho u ld no t p re ve nt a p p lic a nts 

fo r c itize ns hip fro m do ing s o , e ithe r . The m o s t 

im p o rta nt s ingle s e nte nc e in the o p inio n was: 

“We conclude that the ZYXWVUTSRQPONMLKJIHGFEDCBASchw im m er, M acin­

tosh, and B land cases do not state the correct 

rule of law.” 96

Girouard had his citizenship. What about 

Professor Macintosh? The C hristian C entury 

begged him to reapply for citizenship, a re­

quest based on the desire to see the wrong to 

him corrected.97 However, it was not to be.

On May 3, 1946, a member of John W. 

Davis’s law firm  wrote to Macintosh. The let­

ter called his attention to G irouard and then 

said that the way seemed to be open for a re­

consideration of his case and for his admis­

sion to citizenship, “ if  you still desire to ob­

tain it.”  In order to find the best way to pursue 

that goal, the firm  had already asked one of its 

associates in Washington to inquire of the 

Clerk of the Supreme Court about procedure. 

The conclusion was that it would be impossi­

ble to request the Court to rehear the case after 

all these years. The associate had also in­

quired of the Immigration and Naturalization 

Commission. The suggestion there was that 

Macintosh reapply for citizenship at the Dis­

trict Court level, with the assumption that if  

everything else were acceptable his religious 

objection to war would not be a barrier, given 

that the Supreme Court had explicitly vacated 

his case. That was the recommendation of the 

Davis firm: that he obtain counsel and file a 

new application at the U.S. District Court in 

New Haven, where he still lived.98

In Dr. Macintosh’s scrapbook about his 

case, there is a copy of another letter from the 

Davis firm dated May 9, 1946 and addressed 

to Mrs. Macintosh. It says that those at the 

firm  were aware that Professor Macintosh had 

retired, but were not aware that he had had a 

debilitating stroke. In light of his health prob­

lems, only he, of course, could make the deci­

sion about pursuing naturalization. However,

Mrs. Macintosh had asked in her reply to the 

first letter if  there was any legal reason why a 

handicapped person could not seek naturaliza­

tion. The answer was that the law would not 

make his physical condition an impediment if  

he were otherwise qualified. This was the last 

correspondence between the Davis law firm  

and Mrs. Macintosh.99

Roger Baldwin of the ACLU wrote to 

Professor Macintosh on January 22, 1947. He 

also raised the possibility of citizenship in the 

light of G irouard. He suggested that a private 

bill  should be introduced in Congress as an al­

ternative to having to reapply and going 

through the entire process again. “Would you 

be willing  to have your case so handled? Or 

have you taken other steps?”  He wrote again 

on January 30, this time to Mrs. Macintosh. 

She had replied to his earlier letter, telling him 

of her husband’ s very precarious health. She 

apparently also said that at this late time in his 

life, Professor Macintosh still had great affec­

tion for Canada.100 So Baldwin wrote: “ I 

would hardly think it wise in view of his con­

dition and his strong Canadian loyalties for 

him to apply again. There ought to be an easy 

way to correct such an injustice in the light of 

the later wisdom of the court. But unhappily 

there is not.”  He wrote in pen at the bottom: 

“ My warm regards to you both.” 101 This 

seems to have been the last correspondence 

from anyone about the possibility of citizen­

ship.

Professor Macintosh died on July 6, 1948 

at his home in New Haven. He was sev­

enty-one. His obituary described him as “ one 

of the great empiricists of religion of the mod­

ern day, and his reputation was world-wide.”  

Discussing another dimension of his life, the 

article also said: “ Dr. Macintosh’s reputation 

as a scholar, however, was over-shadowed, in 

the popular mind, by his unsuccessful 

two-year battle to gain American citizenship,”  

which it then described in some detail.102

But death did not bring an end to Dr. 

Macintosh’s citizenship saga. In 1977 Paul 

Douglas Macintosh Keane enrolled in Yale
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Divinity Sc ho o l. Mr. Ke a ne’s parents had 

been good friends with Professor Macintosh, 

and had named their son after Macintosh in 

gratitude for his ministry and friendship to 

them. Paul Keane had never met his name­

sake, but he knew much about him because of 

what his parents had told him. When he got to 

Yale, it dawned on him that a fitting memorial 

to Macintosh would be to gain citizenship for 

him posthumously. He discussed this with 

Roland Bainton, Professor of Church History 

Emeritus, who had been friends with Mac­

intosh. John C. Danforth, at the time a United 

States senator from Missouri, was a former 

student of Professor Bainton’s. Professor 

Bainton approached Senator Danforth about 

the possibility of a bill  in Congress to award 

Macintosh honorary citizenship posthu­

mously. His letter mentioned that Macintosh 

would undoubtedly have pursued citizenship 

himself after ZYXWVUTSRQPONMLKJIHGFEDCBAG irouard, but was prevented by 

his frail health. “ I trust the attempt will  not 

lapse.” 103

On March 24, 1981, Senator Danforth in­

troduced a resolution, S.J. Res. 55. After sev­

eral “ whereas”  clauses that rehearsed Macin­

tosh’s military, professional, and legal history, 

it concluded: “ Resolved by the Senate and 

H ouse of Representatives of the U nited States 

of Am erica in C ongress assem bled, That the 

President is authorized and directed to declare 

by proclamation that Douglas Clyde Macin­

tosh is an honorary citizen of the United 

States.” 104 The Senate passed the resolution. 

Senator Danforth wrote to Professor Bainton 

that he was pleased to be part of the effort to 

achieve honorary citizenship for Macintosh. 

The resolution would now go to the House Ju­

diciary Committee. He hoped it would be 

acted on promptly.105

However, it was not. On April  27, 1981, 

Richard Fairbanks, the Assistant Secretary for 

Congressional Relations of the State Depart­

ment, wrote to Peter Rodino, Chair of the 

House Judiciary Committee, about the 

Macintosh resolution. The thrust of the letter 

was that the United States does not grant hon­

orary citizenship. In fact, it  had happened only 

once in U.S. history, when Winston Churchill 

was granted honorary citizenship in 1963. 

This was because of his extraordinary service 

to the world during World War II. The coun­

try regards honorary citizenship as the highest 

honor it can bestow; thus, it must be used 

sparingly. Only those who have made a con­

tribution to world history and to the 

well-being of the United States should receive 

such an honor. Consequently, the State De­

partment opposed the granting of honorary 

citizenship in this case. It suggested another 

plan that it did support: posthumous natural­

ization, for which there was considerable 

precedent. Given that the plan was to rectify 

the Court’s denial of citizenship,

[s]pecial legislation to provide post­

humous citizenship, rather than hon­

orary citizenship, would specifically 

rectify that denial, thereby drawing 

particular attention to its reasons and 

more clearly accomplishing the pur­

pose of the bill. At the same time, 

such legislation would avoid extend­

ing the status of honorary citizenship 

and preserve its symbolic nature as 

this country’s ultimate official rec­

ognition of extraordinary contribu­

tions to the world.106

I can find no other correspondence or any 

other indication that this initiative was ever 

considered again.

Professor Macintosh never became an 

American citizen, either before or after his 

death. However, the way to naturalization was 

opened for those having religious objections 

to war. In 1952, Congress modified the law so 

that the oath could be taken in such a way that 

one did not have to promise to bear arms in 

defense of the country. One could promise to 

fill  noncombatant roles in the military, or 

even to do alternative service outside the mili ­

tary. Now the oath of allegiance is:

I hereby declare, on oath, that I abso-
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lu te ly a nd e ntire ly re no u nc e a nd a b­

jure all allegiance and fidelity to any 

foreign prince, potentate, state, or 

sovereignty of whom or which I  have 

heretofore been a subject or citizen; 

that I will support and defend the 

Constitution and laws of the United 

States of America against all ene­

mies, foreign and domestic; that I 

will  bear true faith and allegiance to 

the same; that I will  bear arms on be­

half of the United States when re­

quired by the law; that I will  perform 

noncombatant service in the Armed 

Forces of the United States when re­

quired by the law; that I will  perform 

work of national importance under 

civilian direction when required by 

the law; and that I take this obliga­

tion freely without any mental reser­

vation or purpose of evasion; so help 

me God.107

However, a careful reading of the new 

oath and the law behind it reveals that 

Macintosh would not be admitted under the 

new language. When Professor Bainton wrote 

to Senator Danforth, asking his help in getting 

posthumous honorary citizenship for 

Macintosh, he said his primary interest was in 

vindicating the principle of selective conscien­

tious objection. This did not happen. There is 

no language in the Naturalization Act that 

would allow one to make a decision about spe­

cific wars in which to fight. Put more simply, 

one cannot pick and choose the wars in which 

one will  fight. Even after ZYXWVUTSRQPONMLKJIHGFEDCBAG irouard and the rad­

ical liberalization of the Naturalization Act and 

oath, Douglas Clyde Macintosh, with his par­

ticular style of religious objection to war, still 

could not become an American citizen.

*Note: This is an abridged version of a chap­

ter of a book by Professor F low ers on the 

Schw im m er, B land, M acintosh, and G irouard 

cases and their afterm ath, titleddcbaZYXWVUTSRQPONMLKJIHGFEDCBA T o D efend 

the C onstitu tion : R elig ion , C onscien tious

O b jection , N atu ra liza tion , and the Su­

p rem e C ourt, to be published by Scarecrow 

Press in 2002.
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e nd ‘a s tra nge r within thy ga te s .’ I was to be ZYXWVUTSRQPONMLKJIHGFEDCBAin  this Amer­
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R U SSE L L  F O W L E R xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Whe n a ny p re s ide nc y is s tu die d, a n u nde rs ta nda ble e m p ha s is is p la c e d o n the Pre s ide nt’s 

relationship with Congress, for the Constitution compels these overtly political branches to 

continually interact. The success of a presidency can depend on this relationship. In contrast, in­

teraction is intermittent between the chief executive and the third branch, the judiciary. There­

fore, this relationship is often overlooked unless a dramatic conflict arises—such as Franklin D. 

Roosevelt’s ill-fated Court-packing plan—or, more commonly, a Supreme Court decision im­

pacts presidential actions.

Due to their separate duties and daily functions, and the Supreme Court’s traditional and 

constitutional isolation, the dealings between the President and the Court are seldom character­

ized by active cooperation in pursuit of common goals. As Alexander Hamilton explained, this 

is because the Court has no “ will, ”  only “ judgment.” 1 Nevertheless, because of the interest and

efforts of President Calvin Coolidge, one of the 

tion between the two branches occurred during

The study of this phenomenon also serves 

to refute the myth that Coolidge was a 

“do-nothing”  President who snoozed away his 

tenure in the White House, only occasionally 

waking to proclaim that “ [t]he business of 

America is business.” First, these famous 

words—often all too conveniently used to 

summarize the man, his presidency, and his 

times—are misquoted and taken out of con­

text. Coolidge really said, “After all, the chief

most unusual yet productive periods of interac- 

his presidency from 1923 to 1929. 

business of the American people is business” 2 

at the beginning of an address asserting a 

higher idealism characterizing America. He 

went on to say, “Of course the accumulation 

of wealth cannot be justified as the chief end 

of existence,” 3 and he added:

We make no concealment of the fact 

that we want wealth, but there are 

many other things that we want
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m u c h m o re . We wa nt p e a c e a nd 

ho no r, a nd tha t c ha r ity whic h is s o 

s tro ng a n e le m e nt o f a ll c iviliza tio n.

The c hie f ide a l o f the Am e ric a n p e o­

ple is idealism. I cannot repeat too 

often that America is a nation of ide­

alists. That is the only motive to 

which they ever give any strong and 

lasting reaction.4

More importantly, Coolidge was an able 

and active administrator uniquely interested 

in the development of law, individual liberty, 

racial and religious tolerance, and the chal­

lenges confronting the courts. And important 

challenges they were. During Coolidge’ s 

presidency, American law was experiencing 

tension and change—philosophical, struc­

tural, and political—rarely witnessed since 

the nation’s founding. Compounding the ur­

gency, the Supreme Court was undergoing 

unprecedented attacks and reforms. During 

this critical period, Coolidge unexpectedly 

became the Court’s greatest champion.

Finally, the study of this facet of the 

Coolidge presidency takes another step to­

ward answering a general lack of scholarship 

on the administrations of the 1920s. Although 

the recent works on Coolidge by Robert H. 

Ferrell and Robert Sobel have made signifi­

cant contributions,5 there is still much to be 

done. As has been said, “ [w]e know more 

about the Socialists and Communists in the 

1920s than we do about the Republicans.” 6dcbaZYXWVUTSRQPONMLKJIHGFEDCBA

C oo lidge and the L aw

As a lawyer, it was only natural that the law 

and the administration of justice fascinated 

Coolidge. In fact, he originally entered poli­

tics only to further the development of his law 

practice.7 As he said of his days of learning 

“ the highest profession” 8 in Northampton, 

Massachusetts, I *

I was devoted to the law, its reason­

ableness appealed to my mind as the

best method of securing justice be­

tween man and man. I fully  expected 

to become the kind of country lawyer 

I saw all about me, spending life in 

the profession, with perhaps a final 

place on the Bench.9

Although Coolidge’s career did not end 

with a place on the Bench but with one in the 

White House, his interest in law never dimin­

ished. Admitted to the Massachusetts bar in 

1897,10 he developed a “ sincere love for the 

profession,” 11 grounded in a well-developed 

philosophy: the jurisprudence, eloquently ex­

pressed in speeches and writings, of the 

so-called formal or declarative theory. Ac­

cording to Coolidge, this traditional theory, 

which was the dominant theory of the nine­

teenth century, goes to the very root of human 

existence individually and as a community. 

As he said at Amherst in 1920,

The process of civilization consists 

of the discovery by men of the laws 

of the universe, and of living in har­

mony with those laws. The most im­

portant of them to men are the laws 

of their own nature.12

Coolidge explained that “ [m]en do not make 

laws. They do but discover them . . . That the 

state is most fortunate in its form of govern­

ment which has the aptest instruments for the 

discovery of laws.” 13 He believed the Ameri­

can people had found the “ aptest instruments”  

in their state and federal constitutions.

Through the means of a constitutional 

system of checks and balances, Coolidge and 

other traditionalists contended, it is the origi­

nal province of the legislature, reflecting the 

wisdom and will  of the people, to find “ natu­

ral laws.” 14 These laws are then reflected in 

man’ s statutes, what Coolidge described as 

“ supplemental] artificial laws.” 15 These sup­

plemental, artificial standards are indispens­

able, eternal, and even sacred, for they are a 

reflection of higher universal truths. As Cool­

idge stated:
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The la w re p re s e nts the vo ic e o f the 

p e o p le . Be hind it, a nd s u p p o rting it, 

is a divine s a nc tio n. Enfo rc e m e nt o f 

la w a nd o be die nc e to la w, by the 

ve ry na tu re o f o u r ins titu tio ns , a re 

no t m a tte rs o f c ho ic e in this re p u blic , 

bu t the expression of a moral re­

quirement of living in accordance 

with the truth.16

In the context of courts, the declarative 

theory is that law is composed of preexisting 

principles found and logically and impartially 

applied by the judge to the question at hand. 

These principles are found through legal rea­

soning guided by constitutionally derived 

statutes, precedent, and the development of 

the common law. It is never appropriate for 

the judge to “ make law”  or seek a result seen 

as desirable in accordance with the jurist’s 

values. To do otherwise will  sometimes pro­

duce a just result and often an unjust, but will  

always subject society to the unbridled and 

unelected will  and prejudices of the person 

presiding at the moment. Thus, declarative ju­

dicial reasoning—strictly confined and chan­

neled by legal, ethical, and constitutional con­

straints— is envisioned as a process calculated 

to reach the just conclusion objectively dis­

covered by the judge, a judge divorced from 

the subjective political and policymaking pro­

cess. In other words, the judge is not a law­

maker, but an unbiased and even mechanical 

spokesman of the law who does not form or 

even— in the most extreme application—fa­

cilitate implied policy. This classical theory 

was seen by Coolidge and others as support­

ive of separation of powers and a measure of 

predictability and finality.17 It also had the 

weight of history on its side, for it was the ap­

proach expounded by giants of Anglo-Ameri­

can jurisprudence such as William Black- 

stone, James Kent, and Joseph Story.

Notwithstanding the deference accorded 

to legislation by those adhering to declarative 

theory, there were limits. With the progres­

sive movement came all sorts of regulatory

legislation affecting social, economic, labor, 

and business activity like never before. Con­

servatives viewed the wave of regulation as a 

dangerous intrusion into individual and prop­

erty rights.18 By the 1920s, Chief Justice Wil ­

liam Howard Taft warned that the world 

would not be saved by this “ overwhelming 

mass of ill-digested legislation.” 19 In the same 

vein, then-Vice President Coolidge con­

cluded that “ [bjehind very many of these en­

larging activities lies the untenable theory that 

there is some short cut to perfection.” 20

Coolidge had been rather progressive 

while a member of the Massachusetts legisla­

ture,21 having earnestly supported women’s 

suffrage22 and bills helping workers and the 

poor.23 Yet by the early 1920s his growing 

concern about the direction of the law was ap­

parent—a direction he viewed as not just in­

vading property rights but also perilously 

striving to regulate morals and personal con­

duct. As Vice President he expressed his mis­

givings in a speech entitled “ The Limitations 

of the Law,” delivered before the American 

Bar Association convention at San Francisco 

on August 10, 1922. After praising earlier 

measures and motives, he warned of excesses:

But there is another part of the great 

accumulating body of our laws that 

has been rapidly increasing of late, 

which is the result of other motives. 

Broadly speaking, it is the attempt to 

raise the moral standard of society by 

legislation.

The spirit of reform is altogether 

encouraging. The organized effort 

and insistent desires for an equitable 

distribution of the rewards of indus­

try, for a wider justice, for a more 

consistent righteousness in human 

affairs, is one of the most stimulating 

and hopeful signs of the present era. 

There ought to be a militant public 

demand for progress in this direc­

tion. The society which is satisfied is 

lost. But in the accomplishment of
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the s e e nds the re ne e ds to be a be tte r 

u nde rs ta nding o f the p ro vinc e o f le g­

islative and judicial action. There is 

danger of disappointment and disas­

ter unless there be a wider compre­

hension of the limitations of the law.

The attempt to regulate, control, 

and prescribe all manner of conduct 

and social relations is very old. It 

was always the practice of primitive 

peoples. Such governments assumed 

jurisdiction over the action, property, 

life, and even religious convictions 

of their citizens down to the minutest 

detail. A large part of the history of 

free institutions is the history of the 

people struggling to emancipate 

themselves from all this bondage.24

The law, changed and change­

able on slight provocation, loses its 

sanctity and authority. A continua­

tion of this condition opens the road 

to chaos.

These dangers must be recog­

nized. These limits must be observed 

... It is time to supplement the ap­

peal to law, which is limited, with an 

appeal to the spirit of the people, 

which is unlimited.25

In the 1920s, with Coolidge’ s approval, a 

conservative Supreme Court struck down 

much regulation using a newly aggressive 

version of the declarative theory, chiefly to 

find prolabor legislation—such as statutes 

concerning minimum wage and work condi­

tions—unconstitutional. By the end of the de­

cade, Harvard Law Professor Felix Frank­

furter observed that “ [sjince 1920 the Court 

has invalidated more legislation than in fifty  

years preceding.” 26 Taft reasoned that “ the 

Constitution was intended, its very purpose 

was, to prevent experimentation with the fun­

damental rights of the individual.” 27

The primary method of preventing this 

experimentation was a refined interpretation 

of due process and equal protection in order to

encompass property and “ liberty of contact”  

rights. In reviewing the constitutionality of 

statutes, the meaning of the Constitution was 

only to be directly found in the words of the 

document and, if  necessary, from the original 

understanding of the Framers. It was argued 

that to do otherwise endangered the stability 

and purpose of the Constitution. If  the Consti­

tution, so strictly construed, did not specifi­

cally grant government the power to impose 

the restraint on contract and property rights, 

the restraint must fall. Hence many regulatory 

enactments were required to yield to the 

higher law of a timeless, changeless Constitu­

tion, unmodified and never reinterpreted to 

serve or conform to social conventions or 

public policy of the moment.28 In a defense of 

the Court’s actions, Coolidge stated in May of 

1923:

The authority of the law here is not 

something which is imposed upon 

the people; it is the will  of the people 

themselves. The decision of the court 

here is not something which is apart 

from the people; it is the judgment of 

the people themselves. The right of 

the ownership of property here is not 

something withheld from the people; 

it is the privilege of the people them­

selves. Their sovereignty is absolute 

and complete.29

Like Coolidge, most conservatives saw 

nothing truly new in the Court’s jurispru­

dence. It was the legislative power, not the ju­

dicial one, which had overreached its domain. 

The Court’s application of declarative theory 

was seen as the only legitimate means of de­

ciding cases. And it had been made all the 

more relevant and appealing, with its comfort­

ing links to the past and stability, by all the 

unsettling changes America was experienc­

ing. Still, many pronounced declarative juris­

prudence a fiction and claimed that the Court 

was simply protecting the existing political 

and economic order, and even making policy 

choices of its own, under the guise of an im­
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p a rtia l m e tho do lo gy . Ea r ly o n, Ju s tic e Olive r 

We nde ll Ho lm e s , Jr . a lle ge d tha t the Co u rt 

wa s re a lly le gis la ting by re a ding laissez-faire 

economic philosophy into the Constitution.30 

It was charged that the Court was negating so­

cial policy that should be allowed expression 

in legislation.

In the ultimate rejection of declarative 

theory, many began to espouse sociological 

jurisprudence, which contended that judges ZYXWVUTSRQPONMLKJIHGFEDCBA
m ake law as opposed to simply find ing it. This 

new reform-minded jurisprudence openly en­

couraged judges to craft decisional law in re­

sponse to social pressures. It saw the law as 

developing through experience, not logic or 

reasoned historical development, and main­

tained that at the core of adjudication there 

should be a consideration of expediency 

rather than any romantic pretense of an objec­

tive, timeless justice or constitutional will.  In­

stead of being bound to what were perceived 

as the intentions of dead Framers and petrified 

definitions, judicial progressives argued that 

courts should continually reinterpret the Con­

stitution to keep pace with current societal 

needs and customs.31 Thus judicial conserva­

tives viewed the Constitution as a rock of so­

cial stability, while liberals viewed it as an 

evolutionary organ of social progress and 

even experimentation.

The battle lines were drawn. With his un­

expected elevation to the presidency in Au­

gust of 1923, Calvin Coolidge was placed at 

the center of the storm, for he would be ap­

pointing the judges who would in turn decide 

which method of interpretation prevailed. As 

the first lawyer President since Taft, he under­

stood the stakes as well as anyone, but he had 

even higher priorities.dcbaZYXWVUTSRQPONMLKJIHGFEDCBA

C oo lidge, T a ft,  and the Jud ic ia ry

Leading the conservative cause on the Su­

preme Court was Chief Justice Taft.32 He 

found his way on the Bench as a result of the 

victory of the Harding-Coolidge ticket in 

1920. Warren Harding met Taft shortly after

that election and offered him the first avail­

able seat. Taft—who always wanted to be 

Chief Justice more than President—declined, 

reasoning that only the top position befitted a 

former chief executive. He could not tolerate 

equality with Woodrow Wilson’s appointees, 

such as Louis D. Brandeis, a Justice he had 

publicly criticized.33 Besides, he had been 

planning to be Chief Justice for years. As 

president, Taft had appointed Chief Justice 

Edward Douglass White in 1910, partly be­

cause White’ s advanced age increased the 

odds that the position would become available 

in the near future.34 With White’s timely 

death, Taft won his prize in 1921.

The new Chief moved to alter the liberal 

direction of the law, and—as he saw it—“ pre­

serve the form of government prescribed by 

our fathers.” 35 Reflecting his humor and pas­

sion, he said that his mission was “ to prevent 

the Bolsheviki from getting control” of the 

Court.36 On convening his first conference of 

the Justices, Taft later recalled how he an­

nounced that he “ had been appointed to re­

verse a few decisions,”  and with his engaging 

chuckle said, “ I looked right at old man 

Holmes when I said it.” 37 With Harding’s 

three subsequent appointments, on which Taft 

exerted great influence, an invincible conser­

vative majority set about what Taft called 

ending “ socialistic raids on property rights.” 38

Prior to becoming President, Coolidge 

hardly knew the Chief Justice, but had been a 

strong supporter of Taft’s doomed 1912 

re-election bid.39 Upon Coolidge’s elevation 

to the presidency, Taft moved swiftly to es­

tablish a relationship and influence, even 

being so bold as to approach him on Har­

ding’s funeral train to influence a lower court 

appointment.40 He found the new President 

“ very self-contained, very simple, very direct, 

and very shrewd in his observations” ; he was 

pleased to conclude that Coolidge would de­

fend “ the institutions of the country against 

wild radicals,” and was “ very much pleased 

with his views of things and his attitudes.” 41

As evidence of Coolidge’ s interest, Taft
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F o rm e r P re s id e n t a n d n o w  C h ie f J u s tic e  W illia m  H . T a ft ( in  ju d ic ia l ro b e  a t le ft) s w o re in  P re s id e n t C a lv in  

C o o lid g e  ( r ig h t) a t h is in a u g u ra tio n in 1 9 2 5 . T a ft w a s  a g g re s s iv e in  a d v o c a tin g  ju d ic ia l a p p o in tm e n ts , b u t 

C o o lid g e  s o o n  g re w  t ire d  o f h is  in te r fe re n c e  a n d  p ro v e d  s u ff ic ie n tly  s e lf-a s s u re d  a n d  c o m p e te n t to  c h o o s e  a b le  

ju d g e s  o n  h is  o w n .xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

s o o n o bta ine d the Pre s ide nt’s assistance in 

“ suppressing” a bill that would limit federal 

judges’ latitude in charging juries, but found 

the frugal Coolidge less receptive to a mea­

sure increasing judges’ salaries. However, 

Taft did succeed in securing White House 

neutrality and agreement not to veto the in­

crease, which was enough to achieve pas­

sage.42

Of greater importance, Coolidge’s “ direct 

invitation to Congress” on behalf of the 

“Judges’ Bill ” in 1925 proved indispens­

able.43 As the President stated to Congress in 

a formal message of December 3, 1924:

The docket of the Supreme Court is 

becoming congested. At the opening 

term last year it had 592 cases, while 

this year it had 687 cases. Justice 

long delayed is justice refused. Un­

less the court be given power by pre­

liminary and summary consideration 

to determine the importance of cases, 

and by disposing of those which are 

not of public moment reserve its time 

for the more extended consideration 

of the remainder, the congestion of 

the docket is likely to increase. It is 

also desirable that the Supreme 

Court should have power to improve 

and reform procedure in suits at law 

in the Federal courts through the 

adoption of appropriate rules.44

Along with other major procedural and 

jurisdictional reforms making the system 

more efficient and fair, this monumental act 

granted the Supreme Court wide discretion re­

garding the cases it accepted for review. As 

Coolidge had explained, freed from the bur-
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C h ie f J u s tic e  T a ft w a s s o e a g e r to  in f lu e n c e C o o lid g e th a t h e  e v e n a p p ro a c h e d h im  a b o u t a lo w e r c o u rt 

a p p o in tm e n t o n  fo rm e r P re s id e n t W a rre n H a rd in g ’s  fu n e ra l tra in  (p ic tu re d ).xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

de n o f ro u tine a p p e a ls , ju s tic e s c o u ld c o nc e n­

trate on important constitutional and federal 

law questions. Recognizing that greater effi­

ciency throughout the judiciary afforded by 

the reforms did not just benefit judges and 

lawyers, Taft argued that “ [a] rich man can 

stand the delay . . . but the poor man always 

suffers.” 45 Crafted and tirelessly pushed by 

Taft, this modernization effort won him rec­

ognition as a master architect of judicial ad­

ministration, but the proposals could not have 

overcome congressional objections without 

Coolidge’s intervention.

As demonstrated by his lobbying on the 

funeral train, Taft was particularly aggressive 

in advocating judicial appointments, but sadly 

confessed that “ I don’ t know that Coolidge 

will  follow my advice.” 46 Although he was 

concerned about judicial competence, Taft’ s 

chief aim was political. He saw his unprece­

dented lobbying as part of his mission to re­

verse “ radical”  currents. He claimed to be re­

moving politics from the appointment pro­

cess, particularly senatorial influence, but 

what he was doing was replacing it with his 

own. Historian Robert Ferrell has reasoned 

that the Chief Justice really wanted to circum­

vent the traditional political process and its 

compromising ways because those produced 

by it might compromise with labor.47 With 

Harding’s lack of interest or Taft’s intimida­

tion of Harding,48 Taft had simply conveyed 

his choices to Attorney General Harry M. 

Daugherty, and those choices were accepted 

without hesitation. Hoping to maintain this in­

fluence, Taft wrote Coolidge:

I hope you will  permit me to write 

you on questions of this sort, where I 

have any means of information, be­

cause of my intense interest in secur­

ing a good judiciary, and my earnest
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de s ire to he lp y o u in y o u r m a nifo ld 

la bo rs whe re I  think I  c a n be o f a s s is­

tance in a field like this one.49

Coolidge did not follow Taft’s advice on 

this first appointment, but gave assurances 

that “ he was prepared to draw a rigid line on 

some subjects and ignore political consider­

ations in matters like judicial appointments,”  

and he “did not expect to be embarrassed by 

the attitude of Senators on the subject of 

judgeships.” 50 For the first six months of 

Coolidge’s presidency, Taft maintained sig­

nificant influence on appointments.51 The 

President, however, soon proved to be less 

malleable than Harding and Daughtery, prob­

ably because he grew tired of Taft’s interfer­

ence, was never intimidated, and felt quite ca­

pable of handling the task without assistance.

Unlike Harding and most other Presi­

dents, Coolidge was greatly interested in ap­

pointments at all levels and spent an extraor­

dinary amount of time evaluating potential 

judicial nominees. As he stated in his autobi­

ography, “ One of the most perplexing and at 

the same time most important functions of the 

President is the making of appointments.” 52 

Reflecting the seriousness he gave such ap­

pointments, he was very secretive, not even 

discussing them with his closest advisors.53 

His method was to consider views slowly and 

carefully, particularly those of bar and politi­

cal leaders in the jurisdiction of the vacancy, 

and then make the decision himself.54 As 

Taft’s influence faded, however, Taft la­

mented that Coolidge was considering Sena­

tors’ wishes:

The President has not consulted me 

so much about the judges as he did. I 

think my constant interest and my at­

titude of opposition to Senators have 

tired the appointing power. [The 

President] is a singularly unsatisfac­

tory person with whom to deal in re­

spect to judges. He will  remember 

the recommendations of the Sena­

tors, because there is a political bond 

there, but I doubt if  he has in mind 

anything that I tell him, unless I 

make it almost a personal matter.55

Although thrilled with Learned Hand’s ap­

pointment to the circuit court, Taft wrote 

Hand a message reflecting his frustration: 

“ [I]n  our criticism of the selection of judges 

we must bear in mind that we have succeeded 

in getting some good ones from Calvin after a 

while.” 56 More negatively, Taft later com­

plained that “ [i]t  seems now that we have got 

to rejoice if  we don’ t have a bad appointment. 

We can’ t aspire to good ones.” 57

This criticism was unfair. On a number of 

occasions Coolidge resisted heavy political 

pressure, and he never adhered to the tradition 

and deference of senatorial courtesy.58 One 

historian has noted that “ [f]ew Presidents 

have set for themselves higher standards for 

appointees or acted more independently of so­

licitors” 59 and concluded that “ [i]n  choosing 

men for important positions, Coolidge seldom 

played politics, but tried honestly to select the 

best available candidate. A careful study of 

his appointments will  show that he was sel­

dom influenced by partisan motives, party 

man though he was.” 60 As far back as his fa­

mous “ Have Faith in Massachusetts” speech 

of 1914, given on his election as President of 

the Massachusetts Senate, Coolidge extolled 

the virtues of courts free of politics:

Courts are established, not to deter­

mine the popularity of a cause, but to 

adjudicate and enforce rights. No lit ­

igant should be required to submit 

his case to the hazard and expense of 

a political campaign. No judge 

should be required to seek or receive 

political rewards. The courts of Mas­

sachusetts are known and honored 

wherever men love justice. Let their 

glory suffer no diminution at our 

hands. The electorate and the judi­

ciary cannot combine. A hearing
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m e a ns a he a r ing. Whe n tr ia l o f 

c a u s e s go e s o u ts ide the c o u rtro o m , 

Anglo-Saxon constitutional govern­

ment ends.61

Coolidge’ s convictions resulted in 

high-quality appointees, with legal qualifica­

tions overriding political pull or ideological 

purity. For example, Coolidge’ s circuit court 

judges included legal giants such as Thomas 

W. Swan (formerly dean of Yale Law 

School), John J. Parker, and Learned and Au­

gustus Hand.62 As Coolidge said, “The public 

service would be improved if all vacancies 

were filled by simply appointing the best abil­

ity and character that can be found. That is 

what is done in private business. The adoption 

of any other course handicaps the government 

in all its operations.” 63 Concerning Coo­

lidge’ s method of governance, Court historian 

Henry J. Abraham wrote:

Shy and retiring yet stubborn and oc­

casionally mercurial in temper, the 

hard-working, scrupulously honest, 

colorless, and moral President, 

known affectionately as “ Silent 

Cal,”  was astonishingly popular. The 

times were tailor-made for his con­

servative businessman’s approach to 

government.64

In contrast to Franklin D. Roosevelt, who 

used district court judgeships to reward local 

politicians, Coolidge’s selections were law­

yers of merit. Tellingly, New Deal agency 

lawyers confessed that they preferred Cool­

idge’ s judges to FDR’s: as a legal historian 

observed, “ [t]he former might be politically
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c o ns e rva tive , bu t m o re o f a tru e la wy e r, a nd 

he nc e m o re willing to a c c e p t a re a s o ne d a rgu­

ment and enforce the law.” 65

Accordingly, it was Coolidge, not Taft, 

who made the greatest headway in removing 

politics from the appointment process. What 

upset Taft was that by 1925 his political influ­

ence regarding appointments was all but non­

existent. By the end of Coolidge’s presidency, 

Taft sighed that “ [t]hey pay no attention to me 

at the White House.” 66 However, as Robert H. 

Ferrell has pointed out, Taft should have con­

soled himself with the knowledge that Cool­

idge’s appointees were mostly judicial con­

servatives.67 They were also 94.1 percent 

Republican.68 These appointees would per­

meate the federal judicial system for decades; 

more importantly, they staffed the Bench with 

competence and fairness.

It should not be assumed from Taft’s de­

jection that he disliked Coolidge. Indeed, he 

liked him very much. Ironically, it was the 

Coolidge traits Taft most liked which pre­

vented Taft’s domination: self-confidence, 

sureness of purpose, and political savvy. As 

Taft confessed, “ He is nearly as good a politi­

cian as Lincoln.” 69dcbaZYXWVUTSRQPONMLKJIHGFEDCBA

C oo lidge, the C ourt, and the E lection 
of 1924

Coolidge’s immense popularity and political 

shrewdness became apparent to most observ­

ers in 1924. Between becoming President and 

the time of the Republican National Conven­

tion, he purged from the government the rem­

nants of the discredited Harding regime, dis­

associated the GOP from the scandals, and 

assumed complete control of the party appara­

tus. The party happily surrendered to Cool­

idge’ s dominance, for he was all that stood be­

tween it and oblivion. In an odd way, his 

accessibility and skillful use of the 

press—through such means as regular press 

conferences, colorful photo opportunities, and 

radio addresses—made him the first media 

President. Not only did he contain the damage

from Teapot Dome, he also swiftly managed 

his policies, pronouncements, and public 

image in such a way as to become the political 

personification of integrity and prosperity. In 

his taciturnity, he seemed to hover above the 

hubbub of petty politics; the less he said, the 

more authoritative were his words. Taft, who 

secretly helped to draft the Republican plat­

form,70 frantically urged as many people as he 

could to support Coolidge.71 He wrote An­

drew Mellon “ that the welfare of the country 

is critically dependent upon the success of 

President Coolidge. The Republican Party has 

no chance without him. I don’ t remember a 

case in which a party is so dependent on a 

man.” 72

Even Democratic leaders, such as Alfred 

E. Smith, Franklin D. Roosevelt, and presi­

dential nominee John W. Davis, prefaced crit­

icism with praise. In fact, the conservative 

Davis—a stellar lawyer but a disappointing 

politician—was nominated in an attempt to 

out-Coolidge Coolidge. However, as Roose­

velt admitted of the task confronting Davis, 

“ [t]o rise superior to Coolidge will  be a hard 

thing ... ” 73 The Democratic nominee proved 

unable to meet the challenge and became ir­

relevant as the President, press, and public ig­

nored him. By the summer of 1924, “ the Quiet 

President”  could survey the American politi­

cal landscape and see no real threats to his Re­

publican order. The same was not true for Taft 

and his Court.

The aging and ailing Senator Robert 

“ Fighting Bob”  La Follette of Wisconsin ac­

cepted the Progressive nomination and sum­

moned the energy to wage an energetic cam­

paign. Although La Follette attacked 

administration farm and labor policies, and 

even called for the nationalization of rail­

roads, his most radical proposals concerned 

the judiciary, a crusade that had become an 

obsession. Enraged over injunctions against 

strikers and Supreme Court rulings finding 

prolabor laws unconstitutional, La Follette 

called for the election of federal judges,74 the 

prohibition of inferior federal courts from de-
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da r ing a c ts o f Co ngre s s u nc o ns titu tio na l, a nd 

the e m p o we r ing o f Co ngre s s to o ve rtu rn de c i­

sions of the Supreme Court,75 or what he 

called “ the Supreme rulers.” 76 As La Follette 

decried:

Thus property rights are made su­

preme over human rights. Thus capi­

tal is exalted over labor. I offer this 

challenge to all those who regard 

judges as the sole defenders of our 

liberties: Show me one case in which 

the courts have protected human 

rights and I will  show you twenty in 

which they have disregarded human 

rights to protect property.77

Described by Elliott Roosevelt as politi­

cally “cool [and] cunning,” 78 Coolidge in­

stinctively wanted to ignore not only Davis 

but also La Follette. Furthermore, he did little 

campaigning, partly due both to the inevitabil­

ity of his victory and to the death of his son. 

Nevertheless, Taft and Vice President Charles 

G. Dawes sought to make the defense of the 

judiciary the chief issue of the campaign,79 the 

more so after the suggestions for amending 

the Constitution seemed to catch the imagina­

tion of liberal reformers and labor activists. 

Coolidge finally determined that responding 

to La Follette was politically expedient, espe­

cially considering the conservative temper of 

the times. In addition, riding to the defense of 

the Constitution and the Court, with the odds 

weighted so heavily in his favor, appealed to 

his mischievousness. Also certainly important 

in Coolidge’s calculations was his reverence 

for the Court and his sincere belief that it was 

acting properly. In any event, to Taft’s glee, 

two corresponding themes of Coolidge’ s 

low-key campaign were unveiled: the rule of 

law and the sanctity of the judiciary.

Both Coolidge and Taft shared profound
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c o nc e rns a bo u t wha t the y fe lt wa s a ge ne ra l 

la c k o f re s p e c t fo r the la w,80 but Coolidge’s 

interest in the subject was much deeper and 

broader. “ He thought the essence of the re­

public was not so much democracy itself as 

the rule of law,” observed British historian 

Paul Johnson, “and that the prime function of 

government was to uphold and enforce it.” 81 

As Coolidge himself said, “ But in resisting all 

attacks upon our liberty, you will  always re­

member that the sole guarantee of liberty is 

obedience to law under the forms of ordered 

government.” 82 Or, as he stated in his 1925 in­

augural address, “ In a republic the first rule 

for the guidance of the citizen is obedience to 

law.” 83 He believed this to be the key princi­

ple distinguishing America from the “ forces 

of darkness.” 84 Yet Coolidge’ s rule of law 

theme was more than patriotic platitudes: it 

included his longstanding concern for the 

civil and economic rights of African Ameri­

cans. As Robert Sobel has noted, “ . . . few 

presidents were as outspoken on the need to 

protect the civil  rights of black Americans as 

Calvin Coolidge.” 85

There was nothing new about Coolidge’ s 

interest in human rights and his intertwining 

of those rights with the rule of law and democ­

racy. As early as 1914, he urged the Massa­

chusetts Senate to “ [rjecognize the immortal 

worth and dignity of man ... Such is the path 

to equality before the law. Such is the founda­

tion of liberty under the law. Such is the sub­

lime revelation of man’s relation to 

man—Democracy.” 86 During his vice presi­

dency, he warned that “ [w]e need to learn and 

exemplify the principle of toleration. We are a 

nation of many races and of many beliefs.” 87 

In his first message to Congress, in December 

of 1923, he stated:

Numbered among our population are 

some twelve million colored people. 

Under our Constitution their rights 

are just as sacred as those of any 

other citizen. It is both a public and 

private duty to protect those rights.

The Congress ought to exercise all 

its powers of prevention and punish­

ment against the hideous crime of 

lynching . . . ” 88

During the 1924 campaign Coolidge 

spoke at Howard University and, in obvious 

criticism of the Ku Klux Kian, denounced 

“ the propaganda of prejudice and hatred”  and 

praised the contributions of black Americans 

in the recent war effort.89 As in his first mes­

sage to Congress, he called for tough federal 

antilynching laws in the GOP platform so that 

“ the full influence of the federal government 

may be wielded to exterminate this hideous 

crime.” 90 The platform went on to state his 

wish that a federal commission be created to 

investigate the “ social and economic condi­

tions” of African Americans and promote 

“ mutual understanding and confidence.” 91

Coolidge personally urged black Repub­

licans to run for public office, provided exten­

sive party patronage to their political organi­

zations and leaders in the South (such as 

Robert Church, Jr.’s Lincoln League in Mem­

phis),92 and repeatedly called for federal fund­

ing of medical school scholarships for black 

students.93 He was “ much troubled by insis­

tent discrimination”  against black Justice De­

partment employees, calling it “a terrible 

thing,” and pointedly instructed Attorney 

General John G. Sargent at a cabinet meeting 

“ to find a way to give them an even chance.” 94 

Although these stands may have been “politi­

cally imprudent” 95 considering the times, he 

never wavered in his commitment to civil  

rights and used the 1924 campaign to advance 

this cause.

On Saturday, September 6, 1924, at the 

dedication of a monument to Lafayette at Bal­

timore, Coolidge—the last President not to 

use a speechwriter— launched the other legal 

theme of his campaign, a passionate defense 

of the Supreme Court from La Follette’s at­

tacks. Coolidge declared that

[o]ne of the greatest contributions 

which America made to the science
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o f go ve rnm e nt wa s the e s ta blis hm e nt 

o f a n inde p e nde nt ju dic ia ry de p a rt­

ment under which this authority re­

sides in the Supreme Court. That tri­

bunal has been made as independent 

and impartial as human nature could 

devise. This action was taken with 

the sole purpose of protecting the 

freedom of the individual, of guard­

ing his earnings, his home, his life.

It is frequently charged that this 

tribunal is tyrannical. If  the Constitu­

tion of the United States be tyranny; 

if  the rule that no one shall be con­

victed of a crime save by a jury of his 

peers; that no orders of nobility shall 

be granted; that slavery shall not be 

permitted to exist in any state or ter­

ritory; that no one shall be deprived 

of life, liberty or property without 

due process of law; if these and 

many other provisions made by the 

people be tyranny, then the Supreme 

Court when it makes decisions in ac­

cordance with these principles of our 

fundamental law is tyrannical. Oth­

erwise it is exercising the power of 

government for the preservation of 

liberty. The fact is that the Constitu­

tion is the source of our freedom. 

Maintaining it, interpreting it, and 

declaring it are the only methods by 

which the Constitution can be pre­

served and our liberties guaran­

teed.96

Coolidge went on to explain why judicial 

power should not be “ transferred in whole or 

in part to the Congress”  because of its acqui­

escence to “ popular demand” and “partisan 

advantage.” 97 He concluded that these influ­

ences would endanger minority rights:

Some people do not seem to under­

stand fully  the purpose of our consti­

tutional restraints. They are not for 

protecting the majority, either in or 

out of the Congress. They can pro­

tect themselves with their votes. We 

have adopted a written constitution 

in order that the minority, even down 

to the most insignificant individual, 

might have their rights protected. So 

long as our Constitution remains in 

force, no majority, no matter how 

large, can deprive the individual of 

the right of life, liberty or property, 

or prohibit the free exercise of reli­

gion or the freedom of speech or of 

the press. If  the authority now vested 

in the Supreme Court were trans­

ferred to the Congress, any majority 

no matter what their motive could 

vote away any of these most precious 

rights.98

The President returned to Baltimore the 

following month and defended the Court with 

even stronger language at a Chamber of Com­

merce gathering:

It is not necessary to prove that the

Supreme Court never made a mis­

take. But if  this power is taken away 

from them, it is necessary to prove 

that those who are to exercise it 

would be likely to make fewer mis­

takes.

It is proposed to place this 

power, which it must be remembered 

is that of life and death, in the hands 

of the Congress. That would give to 

that body power to violate all the 

rights which I have just mentioned, 

the power to destroy the states, abol­

ish the Presidential office, close the 

courts, and make the will  of the Con­

gress absolute. Is it supposed that in 

the exercise of this power they would 

be more impartial, more independent 

than the judges of the Supreme 

Court? It seems to me that this would 

be a device more nearly calculated to 

take away the rights of the people 

and leave them subject to all the in­

fluences which might be exerted on
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the Co ngre s s by the p o we r a nd 

we a lth o f ve s te d inte re s ts o n o ne da y 

a nd the p a s s ing whim o f p o p u la r p a s­

sion on another day. The poor and 

the weak would be trampled under 

foot. Under such a condition, life, 

liberty, and property, and the free­

dom of religion, speech, and the 

press, would have very little secu­

rity. In time of national peril our 

Government would have no balance 

wheel. If this system should be 

adopted and put into effect, the histo­

rian would close the chapter with the 

comment that the people had shown 

they were incapable of self-govern­

ment and the American Republic had 

proved a failure. If  we are unable to 

maintain the guarantees of freedom 

in this land, where on earth can they 

be maintained?"

In the wake of the Red Scare of 1919 and 

1920, Republican functionaries had little dif­

ficulty in making La Follette seem like the ad­

vance guard of communism, while the edito­

rial pages and cartoons portrayed Coolidge as 

the selfless champion of constitutionalism. 

On election day, the size of the President’s 

landslide stunned even his most ardent sup­

porters. Attorney General Harlan Fiske Stone 

proclaimed it “ a triumph of decency and 

straightforwardness.” 100 Taft jubilantly wrote, 

“ It was a famous victory and one most useful 

in the lessons to be drawn from it, one of 

which is that this country is no country for 

radicalism. I think it is really the most conser­

vative country in the world.” 101dcbaZYXWVUTSRQPONMLKJIHGFEDCBA

C oo lidge’ s Justice

Between the election and the inaugural, Cool­

idge was presented with his only opportunity 

to name a Supreme Court Justice. The dodder­

ing Joseph McKenna of California, a McKin­

ley appointee, had finally been persuaded to 

retire by Taft, Holmes, and other members of

the Court.102 On January 25, 1925, brushing 

aside expectations that another Westerner 

would be chosen as a replacement103 and em­

phasizing lawyering skills over political con­

siderations (as with lower court appoint­

ments), Coolidge nominated Attorney General 

Harlan Fiske Stone, a former dean of Colum­

bia Law School and Wall Street lawyer.

Chiefly known in the worlds of law and 

education, the robust Stone had been ap­

pointed Attorney General in 1924 to replace 

the scandal-plagued Harry Daugherty, who 

had been forced from office by Coolidge as 

part of his government house-cleaning. Con­

gressman and Amherst alumnus Bertrand 

Snell originally recommended Stone to Cool­

idge.104 Naturally, many believed that Stone 

was selected because he attended Amherst 

with Coolidge, but, as Stone explained, “We 

were not of the same class and therefore were 

not intimates, although I doubt if  many were 

intimate with him. His extreme reticence 

made that difficult.” 105 Once installed at the 

Justice Department, Stone rebuilt morale106 

and became a vital part of Coolidge’s mission 

to restore trust in government, soon proving to 

be one of the nation’s greatest Attorneys Gen­

eral. Nevertheless, his investigations of cer­

tain business activities and trust-busting dis­

turbed some in conservative circles, causing 

the suggestion that he was being promoted to 

put an end to his antitrust efforts.107 Yet his 

dedication and directness impressed many, 

most importantly the President. He was also 

loyal to Coolidge, campaigning vigorously 

for him in 1924108 and joining in the denunci­

ation of La Follette’ s proposals regarding the 

Court.109 Taft, who had grown to admire 

Stone—albeit temporarily—wrote that “ [t]he 

President was loath to let him go, because he 

knew his worth as Attorney General.” 110

Despite his qualifications and support, 

Stone’s nomination encountered a small but 

determined opposition campaign in the Sen­

ate. The most vocal objections came from 

Senator Burton K. Wheeler of Montana and 

Senator George W. Norris of Nebraska.
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Whe e le r wa s a ngry o ve r the Atto rne y Ge n­

eral’ s refusal to end a prosecution against him 

brought by Daugherty. Norris incorrectly 

feared that Stone was a puppet of big business 

due to his Wall Street connections. Together 

with a handful of “ insurgent” Republicans, 

they presented real problems for the White 

House. However, Coolidge fought back. After 

flatly rejecting suggestions that he withdraw

the nomination, he applied maximum pressure 

on the Senate. Stone aided the effort when he 

broke precedent by being the first Supreme 

Court nominee to appear before the Judiciary 

Committee. After undergoing grueling ques­

tioning with dignity, he was recommended by 

the committee and confirmed by the Senate on 

February 5 by a vote of seventy-one to six.111

Sixteen years later, Senator Norris would



286ponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBAJOURNAL  OF SUPREME COURT HISTORYxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

ta ke the Se na te flo o r to express regret for his 

opposition.112 The reason for Norris’s change 

of heart soon became apparent. With his in­

vincible conservative majority, Taft thought 

his struggle for control of the heart and soul of 

the Court was won, and all he had to do was 

await the march of time to silence the dissent­

ing but aging voices of Holmes and 

Brandeis.113 He saw Stone as simply a safe 

and necessary replacement in his conservative 

line. However, within a year of Stone’s arrival 

on the Bench, the new Justice was increas­

ingly found in the dissident camp, especially 

in civil  rights and liberties cases.114

Stone’s separation from Taft’s majority 

arose from his ideals of tolerance and belief in 

the dignity of man. This spurred him to strike 

down perceived threats to individual liberty. 

Furthermore, his belief in self-government 

and the doctrine of judicial restraint com­

pelled him to defer to legislative power, even 

when personally disagreeing with the policy 

goals.115 This is similar to Coolidge’s reason­

ing on prohibition: while enforcing it vigor­

ously as the law of the land, he thought it an 

impractical policy and an improper intrusion 

into private lives.116 Perhaps Stone’s jurispru­

dence is best described as simply an honest, 

nonpolitical application of declarative theory. 

In any event, he subsequently ruled to uphold 

New Deal legislation and was appointed 

Chief Justice by Franklin D. Roosevelt in 

1941.

Some historians, such as Henry J. Abra­

ham, have surmised that Coolidge’s death in 

January of 1933 spared him the “ disappoint­

ment” of witnessing Stone’s liberal judicial 

career.117 However, Stone’s tendency to side 

with the dissenters was clear long before the 

New Deal, and there is no evidence that Cool­

idge was dismayed by it. It is probably a safe 

guess that Coolidge would have opposed New 

Deal regulation and government growth. He 

did live to see the Great Depression, the elec­

tion of Roosevelt, and the call for expanded 

government intervention. Evidencing his de­

spair at the turn of events, he confessed to a

friend, “ I feel I no longer fit in with these 

times.” 118 However, the fact that his conser­

vatism included a libertarian or “ live and let 

live”  streak and a sincere belief in civil  rights 

and liberties is often overlooked. He was an 

idealist, not an ideologue.

Although in different classes at Amherst, 

Coolidge and Stone shared and often ac­

knowledged a great influence on their social 

and legal philosophies: both were devoted 

students of the renowned Charles Edward 

Garman, who taught philosophy there.119 It 

was often said “ that if  you scratch an Amherst 

man who graduated just before or after the 

turn of the century, you will  find the quicken­

ing spirit of Garman.” 120 Coolidge called 

Garman “ one of the most remarkable men 

with whom I ever came in contact.” 121 Chief 

among the values Garman explored, extolled, 

and instilled through the Socratic method 

were independence of thought, skepticism of 

authority, rejection of materialism and in­

equality, economic justice, tolerance, human 

progress, spiritualism, and “ stewardship” or 

service to society and man. Coolidge remem­

bered that:

Above all we were taught to follow  

the truth whithersoever it might lead.

We were warned that this would of­

tentimes be very difficult and result 

in much opposition, for there would 

be many who were not going that 

way, but if  we pressed on steadfastly 

it was sure to yield the peaceable 

fruits of the mind. It does.122

In ethics he taught us that there is a 

standard of righteousness, that might 

does not make right, that the end 

does not justify the means and that 

expediency as a working principle is 

bound to fail. The only hope of per­

fecting human relationship is in ac­

cordance with the law of service 

under which men are not so solici­

tous about what they shall get as they 

are about what they shall give. Yet
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p e o p le a re e ntitle d to the re wa rds o f 

the ir indu s try . Wha t the y e a rn is  

the irs , no m a tte r ho w s m a ll o r ho w 

gre a t. Bu t the p o s s e s s io n o f p ro p e rty 

c a rr ie s the o bliga tio n to u s e it in a 

la rge r s e rvic e . Fo r a m a n no t to re c­

ognize the truth, not to be obedient to 

law, not to render allegiance to the 

State, is for him to be at war with his 

own nature, to commit suicide.123

Garman’s philosophy permeated Coolidge’s 

pronouncements and policies.124 Alpheus 

Thomas Mason, Stone’s principal biographer, 

has noted that, “ Stone’s motivating philoso­

phy in mature years reflected Garman’s teach­

ings.” 125 The professor’s notoriety derived not 

so much from his theories as from his teach­

ing methods.126 Stone said:

The student’ s critical faculties were 

stimulated; he was required to weigh 

evidence, to draw his own conclu­

sions and defend them. This method 

was, I think, the ultimate secret of 

Garman’s profound influence with 

his students. For the first time in 

their daily lives they were made to 

realize that they possessed a thinking 

apparatus of their own. It was only 

by the use of it that they could be­

come masters of their own moral and 

intellectual destiny.127

Coolidge similarly recalled Garman’s teach­

ing:

Our investigation revealed that man 

is endowed with reason, that the 

human mind has the power to weigh 

evidence, to distinguish between 

right and wrong and to know the 

truth. I should call this the central 

theme of his philosophy. While the 

quantity of the truth we know may be 

small it is the quality that is impor­

tant. If  we really know one truth the 

quality of our knowledge could not 

be surpassed by the Infinite.128

Considering the men, Coolidge and Stone 

each gave Garman their highest praise. Cool­

idge said, “ We looked upon Garman as a man 

who walked with God.” 129 Stone said, “What 

a lawyer Garman would make!” 130 With their 

common belief in the teachings of Charles 

Garman, perhaps Coolidge and Stone agreed 

more than they disagreed. Their approach to 

the world and their view of personal duty 

were in tandem. Speculations as to disagree­

ment and disappointment aside, most would 

agree with Henry Abraham that in Stone 

Coolidge gave America one of its greatest 

Justices.131dcbaZYXWVUTSRQPONMLKJIHGFEDCBA

C oo lidge, the C ourt,  and P residen tia l 

P reroga tives

Many Presidents have encountered the Su­

preme Court through litigation. Coolidge was 

no exception. What ZYXWVUTSRQPONMLKJIHGFEDCBAis exceptional is the ways 

in which the cases touching the Coolidge 

presidency show extraordinary resourceful­

ness in protecting and expanding presidential 

prerogatives against both coordinate branches 

of government.

Coolidge was creative at using his pardon 

power. On a number of occasions, he declined 

to issue a full  pardon but “ remitted”  or “ com­

muted”  sentences under this power.132 In this 

way, he slyly sought to foreclose any argu­

ment, since refuted by the Court in 1927,133 

that a pardon must be accepted to be effectual. 

He regularly took this course for a couple of 

reasons. Sometimes he simply wanted to save 

the cost of jailing a prisoner who presented no 

threat to society, such as in criminal contempt 

of court matters, or for punitive purposes.134 

For example, in 1925 Coolidge commuted the 

sentence of the notorious criminal and poet 

Gerald Chapman to time served. This opened 

the door for Connecticut to try and execute 

Chapman on state murder charges. Predict­

ably, the defense argued that the federal pris­

oner could not be turned over to state authori­

ties on the grounds that the commutation was 

a pardon and thus not effective since it was
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no t a c c e p te d. Co o lidge’s strategy worked: the 

federal court rejected Chapman’ s argument 

and found no “ right to incarceration,”  and the 

Supreme Court rejected his appeal.135

However, Coolidge’s use of the power in 

connection with contempt of court sentences 

drew the Court’s attention in 1925. A persis­

tent Chicago liquor dealer, Philip Grossman, 

was held in criminal contempt due to his vio­

lation of a district court restraining order is­

sued in an effort to enforce the Volstead Act. 

President Harding twice rejected applications 

for pardon. When a third application reached 

Coolidge in December of 1923, he wrote 

across the bottom, “ I do not wish pardon. Fine 

should be paid and sentence commuted.” 136 

Grossman promptly paid the fine.137 The dis­

trict court and prosecutors took umbrage at 

Coolidge’s actions, pronouncing it an invalid

breach of the principle of separation of pow­

ers on the basis that the Constitution only 

grants the President power to pardon “of­

fenses against the United States,”  meaning vi­

olations of criminal statues, and contempt of 

court is not such an offense. It was further as­

serted that contempt is in the inherent jurisdic­

tion of courts to uphold their orders and dig­

nity, and thus the extension of pardons to 

contempt citations would devolve supreme ju­

dicial power onto the executive and under­

mine the ability of courts to function.138 

Therefore, despite Coolidge’s pardon, 

Grossman was incarcerated139 and in Decem­

ber of 1924 his cause reached the Supreme 

Court.

Attorney General Stone appeared for the 

President and argued against his own prosecu­

tors. Writing for the Court the following year,ZYXWVUTSRQPONMLKJIHGFEDCBA

A fte r P re s id e n t H a rd in g h a d  

tw ic e re je c te d th e a p p lic a tio n s  

fo r p a rd o n s o f P h ilip  G ro s s m a n  

( r ig h t) , a C h ic a g o l iq u o r d e a le r 

h e ld in  c r im in a l c o n te m p t d u e  

to  h is  v io la tio n  o f a  d is tr ic t c o u rt 

re s tra in in g  o rd e r, C o o lid g e , in  a  

c re a tiv e u s e o f h is p a rd o n  

p o w e r, w ro te  o n  a  th ird  p a rd o n  

a p p lic a tio n in 1 9 2 3 : “ I d o n o t 

w is h p a rd o n . F in e s h o u ld b e  

p a id  a n d  s e n te n c e  c o m m u te d .”  

G ro s s m a n  p a id  th e  f in e  b u t w a s  

in c a rc e ra te d n o n e th e le s s w h e n  

th e d is tr ic t c o u rt c h a lle n g e d  

C o o lid g e ’s p a rd o n a s a b re a c h  

o f s e p a ra tio n o f p o w e rs . G ro s s ­

m a n ’s c a s e w e n t to th e  

S u p re m e  C o u rt.
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Chie f Ju s tic e Ta ft a c c e p te d Sto ne’s arguments 

that Coolidge’s commutation did not violate 

separation of powers but was a permissible im­

plementation of checks and balances, a presi­

dential check on the judicial branch.140 After 

discussing the wide scope of the pardoning 

power back to English common law and the 

deliberations of the founders, Taft discounted 

the dangers foretold by the lower court:

Our Constitution confers this discre­

tion on the highest officer in the na­

tion in confidence that he will  not 

abuse it. An abuse in pardoning con­

tempts would certainly embarrass 

courts, but it is questionable how 

much more it would lessen their ef­

fectiveness than a wholesale pardon 

of other offenses. If  we could con­

jure up in our minds a President will ­

ing to paralyze courts by pardoning 

all criminal contempts, why not a 

President ordering a general jail de­

livery?141

With this case, Coolidge successfully ex­

panded presidential power as a check on the 

judiciary. The case also demonstrates the Taft 

Court’s willingness to assist in the assertion of 

presidential authority, even at the expense of 

the judicial branch. The Court proved equally 

decisive in supporting the President in de­

fending his authority against legislative en­

croachment. This was particularly important 

since, unlike his relationship with the Court, 

Coolidge’s relationship with Congress was 

troubled. His vetoes and the Senate’s rejection 

of his nominee to replace Stone as Attorney 

General evidences this hostility.

A  confrontation that did not go unnoticed 

by the Court took place in 1924. The Senate 

passed a resolution that it was the sense of the 

chamber that the President should request the 

resignation of the Secretary of the Navy. 

Coolidge fired back a formal reply stating:

No official recognition can be given 

to the passage of the Senate resolu­

tion relative to their opinion con­

cerning members of the Cabinet or 

other officers under Executive con­

trol ... The dismissal of an officer of 

the government, such as is involved 

in this case, other than by impeach­

ment, is exclusively an Executive 

function. I regard this as a vital prin­

ciple of our Government.142

With this statement the President threw down 

the gauntlet regarding removal power, and he 

proved rather devious in efforts to circumvent 

statutory constraints on the power to remove 

officials without congressional approval. On 

two known occasions, he unsuccessfully tried 

to get prospective appointees to sign undated 

letters of resignation taking effect on the Pres­

ident’s acceptance.143

In 1926, with Coolidge’s certain approval 

and with Justice Stone’s drafting assis­

tance,144 Taft waded in on behalf of the Presi­

dent with characteristic enthusiasm. In the 

case of ZYXWVUTSRQPONMLKJIHGFEDCBAM yers v. U nited States,145 arising from 

President Wilson’s removal of a Portland 

postmaster, the Court addressed the removal 

of executive branch officers without Senate 

consent, even when law required advice and 

consent to appoint and remove. As in 

G rossm an, Taft exhaustively traced the his­

tory of the executive prerogative and the 

views of the Framers. He even approvingly 

included reference to Coolidge’s denunciation 

of the Senate’s request that the Secretary of 

the Navy be discharged.146 In the sweeping 

six to three decision, the Court upheld the 

President’s removal power and declared the 

restrictions unconstitutional. Taft later con­

fessed, “ I never wrote an opinion that I felt to 

be so important in its effect.” 147dcbaZYXWVUTSRQPONMLKJIHGFEDCBA

C onclusion of the C oo lidge E ra

William Howard Taft served as Chief Justice 

until his death in 1930. True to form, he used 

the opportunity of President Hoover’s visit to 

his deathbed to urge the appointment of for­
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m e r As s o c ia te Ju s tic e a nd Se c re ta ry o f Sta te 

Cha r le s Eva ns Hu ghe s a s his s u c c e s s o r a nd 

ho p e fu lly to fo re s ta ll the e le va tio n o f Sto ne , a 

c lo s e Ho o ve r fr ie nd.148 Convinced that 

Hughes would decline the offer, Hoover de­

cided to make the gesture and called Hughes 

on the telephone. As an aide watched, he saw 

the expression on the President’s face turn to 

one of horror. When the conversation ended, a 

devastated Hoover exclaimed, “Well, I ’ ll be 

damned, he accepted.” 149 Taft had won his 

last lobbying campaign.

Interestingly, in his deliberations, Hoover 

considered offering a future Court seat to 

Coolidge but was dissuaded by Stone.150 

Once when rumors reached Taft of Cool­

idge’s possible future appointment, he wrote, 

“There is one difficulty about it, and that is 

that there is no vacancy on the Bench, and the 

second is I don’ t think he would regard him­

self as quite prepared for that place, though he 

certainly would make as good a Judge as 

some he has appointed.” 151 If  offered the posi­

tion, Coolidge certainly would have declined 

it: why would he accept a final place on the 

Bench after declining certain re-election as 

President?

It looked safe for Taft to depart. He could 

not have predicted that his conservative block 

would crumble in 1937 following a titanic 

struggle with Franklin D. Roosevelt, in vivid  

contrast to the cooperation of the Coolidge 

years. Perhaps it is fortunate that Taft died be­

fore the Court’s confrontation with FDR. 

Compromise with the New Deal would not 

have been an option.

Declarative jurisprudence, classical and 

conservative, would also be a casualty, 

eclipsed by the methods of liberal judges who 

honestly admitted that they made law or— like 

the conservatives—used the terminology of 

tradition, the mystery of legalese, and preten­

sions of scientific objectivity to cloak their 

lawmaking and make it more acceptable. Re­

sult-oriented jurisprudence did not die; it just 

changed its name and party. The succumbing 

to temptation by the right and left not only

achieved imposition of political agendas, it 

also discredited true declarative adjudication 

as practiced for ages and the value in at least 

the attempt to “ find law”  or the goal of neu­

trality.

Taft’s procedural improvements were 

permanent and just, but his restructuring of the 

judiciary ironically aided access to the system 

by the liberal causes he worked so hard to hin­

der.152 In succeeding decades, litigation rather 

than legislation became the avenue of choice 

for those seeking social change, and their 

cases provided the forum for the destruction of 

many of the precedents and policies of Taft’s 

Court. This reversal of outlook even extended 

to precedents unrelated to social conditions, 

such as major backtracking in 1935 on the 

scope of removal power established in ZYXWVUTSRQPONMLKJIHGFEDCBAM yers 

v. U nited States.153 As argued by Stanley I. 

Kutler, Taft’s rulings “ ultimately—and deci­

sively—helped weigh the balance toward na­

tional power and supremacy”  to the benefit of 

the movements his rulings sought to inhibit 

when the national government began to sur­

pass the states in social experimentation.154

Coolidge left office amid overwhelming 

popularity. On his last day in office, he told 

Justice Stone that “ It is a pretty good idea to 

get out when they still want you.” 155 The for­

mer President did not live to witness the con­

flict  between the Court and the New Deal, but 

he experienced the vanquishing of the party 

he had done so much to save and the prosper­

ity he had come so much to represent. His 

usual optimism gone, he sadly commented, 

“ In other periods of depression, it has always 

been possible to see some things which were 

solid and upon which you could base hope, 

but as I look about me I see nothing to give 

ground for hope—nothing of man.” 156 As the 

Depression deepened and Republican for­

tunes fell, Coolidge’s popularity never dimin­

ished as many nostalgically longed for a re­

turn to the days of the Coolidge prosperity. 

There was even talk of drafting him for the 

Republican nomination in 1936,157 as if  re­

trieving its symbol could revive an era.
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P re s id e n t C o o lid g e  (w ith h a t o n  h e a rt a t h is  in a u g u ra tio n in  1 9 2 5 ) e m p h a s iz e d  q u a lif ic a tio n s  o v e r p o lit ic s  in  

th e  ju d ic ia l a p p o in tm e n t p ro c e s s  a n d  s e le c te d  ju d g e s  o f im p a rtia lity a n d  a b ility .xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

The p a s s a ge o f tim e a nd its to we r ing 

e ve nts ha ve o bs c u re d Pre s ide nt Co o lidge’ s 

legal legacy. His defenses of a philosophy of 

law, the rule of law, and a Supreme Court that 

implemented these values still contain wis­

dom worth retrieving. His emphasis on quali­

fications over politics in the appointment pro­

cess had beneficial effects for decades. The 

impartiality and ability of his judges, includ­

ing Justice Stone, modernized and opened the

courts as much as did the structural innova­

tions he supported. His process of selection 

seemed only natural to him, but unfortunately 

it was an anomaly. This practical example can 

and should be emulated.

Coolidge’s judicial appointments, his up­

holding of the judiciary, and the Supreme 

Court decisions in favor of executive preroga­

tives are examples of how cooperation be­

tween branches of government can be impor­
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ta nt in a s s is ting the s y s te m a s a who le . This is 

the p o s itive s ide o f Ma dis o nia n c he c ks a nd 

ba la nc e s , a nd the go o d will  tha t is a s e s s e ntia l 

to de m o c ra c y a s the ins titu tio na lize d c irc u m­

spection of men and motives. Considering the 

rewards to society, cooperation by leaders is 

possibly as admirable, if  not as colorful, as the 

acts of defiance that are often cited as the 

signs of strong leadership.

Franklin D. Roosevelt, an excellent judge 

of politicians, attested to the political dexter­

ity of Coolidge, his former rival for the vice 

presidency, saying, “To stick a knife into 

ghosts is always hard.” 158 In the same way, 

Coolidge’s legacy has proven difficult  to cap­

ture. Although recognized by the people of his 

time, why have his contributions in so many 

areas escaped notice today? Perhaps his 

agenda, marbled with traditional ideals of 

governance, institutions, and law, is not com­

patible with the agenda of many historians. 

And perhaps Coolidge himself is partly to 

blame. He made his evaluation too simple. He 

forged his image too well. His genuine per­

sonality and managed persona have hidden 

more important truths.

Coolidge was quiet yet eloquent, remote 

yet accessible, idealistic yet practical, a sym­

bol of rural simplicity yet intellectual, the par­

agon of the private sector yet the consummate 

politician who held more public offices than 

any other President. Admittedly, he was a 

combination of contradictions—but perhaps 

greatness demands the depth of contradic­

tions. Historians view the backdrop of great 

events—wars and revolutions—as a prerequi­

site for affixing greatness, and Coolidge’ s 

presidency, a respite of peace and plenty, fell 

between the dramas of world war and depres­

sion. His mission, for which no one was better 

suited, was of restoration and respectability, 

and his vision of the law and its administration 

was an important part of that mission. Maybe 

there are times when healing is as great a vir­

tue as reform. Maybe providing a nation with 

tranquilly and trust in the wake of war, corrup­

tion, and change is an ingredient of greatness.
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The Tenth Justice: The RetirementZYXWVUTSRQPONMLKJIHGFEDCBA 

of William 0. Douglas

ARTEMUS WARDxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Twenty-five years have passed since the retirement of Justice William  O. Douglas.1 Much 

was written at the time regarding his illness and its effect on the Supreme Court, but only re­

cently has the full  story come to light. The following analysis of Douglas’s departure not only 

provides a striking example of how a Justice approaches this important decision, but also sheds 

new light on the behavior of the Court when a Justice becomes ill.  Douglas’s struggle to partici­

pate in the Court’s work during his illness, and his attempts to rejoin the Court after his official 

retirement, were unprecedented in the Court’s history. While he was still active, his power was 

stripped by a Court majority, and as a result important constitutional questions were left unan­

swered by the internal decision-making of his colleagues. Was the Court’s action constitu­

tional? Should Douglas have retired sooner? Did the Douglas affair have a lasting impact on 

those who served with him?

Based on the following historical analysis, I contend that Douglas stayed on the Court after 

his health no longer permitted him to be a productive member. I argue that the Court’ s action in 

effectively taking away his power was constitutional. I also suggest that Douglas’s departure 

had a lasting impact on his colleagues, as every Justice who served with him has voluntarily 

stepped down.dcbaZYXWVUTSRQPONMLKJIHGFEDCBA

T he E ar ly  C ourt  Y ears

During the two decades after he was ap­

pointed to the Court, William  O. Douglas was 

perennially mentioned for a spot on the Dem­

ocratic presidential ticket. Though he pri­

vately said that he never had any desire to

leave the Court, he never made any statement 

publicly on the matter, which led many to be­

lieve he was available. In 1940, Douglas 

wrote Justice Frankfurter:

There is considerable talk in Wash­

ington about putting me on the
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tic ke t. I dis c o u nt it ve ry m u c h. I do 

no t re a lly think it will c o m e to a ny­

thing. But it is sufficiently active to 

be disturbing. It is disturbing be­

cause I want none of it. I want to stay 

where I am.2

In 1941, President Franklin D. Roosevelt 

wanted Douglas to head the Defense Depart­

ment. Members of the administration hinted 

that it might lead to the 1944 presidential 

nomination. Douglas wrote to Black, “ I can 

think of nothing less attractive.” 3 Black knew 

it would be difficult  for Douglas to resist a call 

from FDR and quickly replied in a lengthy 

handwritten letter, urging Douglas to remain 

on the Court:

The prospect that you might leave 

the Court disturbs me greatly . . . 

While I am compelled to admit that 

my desire to have you with me on the

Court may be of great weight with 

me ... I believe my judgment would 

be the same under wholly different 

conditions ... I am firmly  persuaded 

however that it is not to the best in­

terests of the United States for you to 

follow the course which has been 

planned. I must say that I entertain 

very grave doubts as to your success 

should you enter the defense picture 

at this stage ... I hope you remain on 

the Court.4

In 1944, Douglas’s name was once again 

mentioned as a possible vice presidential can­

didate, and President Harry S Truman was 

continually after Douglas to resign from the 

Court and join his administration.5 Douglas 

told friends “ my sole desire is to remain on the 

Court until I reach retirement.” 6

Nonetheless, Douglas was vacillating. He 

may not have wanted to join the Truman ad-
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m inis tra tio n, bu t his glo o m o ve r Mu rp hy’ s 

death led him to seriously contemplate step­

ping down. On August 15, as the new Term 

neared, he wrote Black, “ The matter I wrote 

you about has been gnawing away at me. It is 

really a dreadful thing. I have thought that 

perhaps the best thing that could happen 

would be for you + me to resign. I have been 

seriously considering it.” 7

In the fall of 1949, one day before the 

Court’s new Term was scheduled to begin, 

Douglas was thrown off his horse in the Cas­

cade Mountains of his home state of Washing­

ton. He landed partly down a mountain on a 

ledge and was nearly crushed to death when 

his horse fell on top of him. Douglas had a 

punctured lung, broke all but one of his ribs 

and was absent from the Court for months. 

His riding companion remarked, “ He just 

lived because he wanted to live.” 8 During his 

recovery, Douglas wrote Black, “ I am lucky

to be alive. I was in excellent physical condi­

tion or I would not be.” 9

As the 1952 presidential election ap­

proached, a number of Douglas’s friends and 

supporters urged him to run. As in the past, he 

declined, saying that “ my place in public life 

is on the Court.” 10 He was once again thought 

of by many in 1956 as a possible nominee but, 

as always, demurred.

R e tire m e n t E lig ib le

As Douglas’ s sixty-fifth birthday approached 

and he neared retirement eligibility, the inevi­

table rumors began circulating that he would 

retire. Hugo L. Black, Jr. wrote him, “ I have 

read in a couple of newspapers that you plan 

to retire upon reaching the age of 65. I hope 

this is not so.” 11 Douglas wrote back, “ There 

is absolutely nothing to the rumor that I plan 

to retire this year. Perhaps it all comes from
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the fa c t tha t I  will  be e ligible o n m y next birth­

day, but I have had no thought of retiring.” 12 

Though he had no intention of departing, 

Douglas was plainly aware that he was now 

eligible for retirement.

By the 1967-68 Term, Douglas had 

served on the Court for nearly thirty years and 

was slowing down noticeably. On June 5, 

1968, while sitting on the Bench for oral argu­

ment, Douglas collapsed and was carried to 

his chambers. He came to, began pacing the 

room, and collapsed again. Douglas suffered a 

heart attack and had to have a pacemaker in­

stalled to keep his heart beating at a normal 

rate. He made a full  recovery and returned to 

the Court for the October 1968 Term. When 

Chief Justice Earl Warren decided to step 

down, Douglas thought that he too should re­

tire. Douglas recalled:

In the spring of 1969 I had talked 

with Earl Warren, the then Chief Jus­

tice, just before his retirement in 

June. I  told him I  too wanted to retire 

because it was my thirtieth anniver­

sary on the Court. So he made ar­

rangements to reserve a suite of of­

fices for himself and another suite 

for me as a retired Justice. But as 

early as May and June of 1969 the 

hound dogs, having got Justice 

Fortas to resign, had started baying 

at me. I felt that if  I did retire under 

those circumstances, it would be an 

indication that somewhere, some­

how, there had been some deep dark 

sin committed and that I was seeking 

to escape its exposure. So I changed 

my mind about retiring and decided 

to stay on indefinitely until the last 

hound dog had stopped snapping at 

my heels—and that promised to be a 

long time, as Nixon naturally wanted 

to have my seat on the Court.13

Following their ouster of Abe Fortas, the 

“ hound dogs” set their sights on Douglas. A  

group of House Republicans, led by Gerald

Ford, started a formal attempt to impeach the 

liberal Justice. This was not the first attempt 

made by Douglas’s political enemies to re­

move him from office. Douglas had twice sur­

vived moves for impeachment in 1966, one 

deriving from his alleged “ immoral charac­

ter”—he had just been married for the fourth 

time—and the other stemming from his finan­

cial ties to a foundation. The latter charge was 

resurrected anew following the Fortas situa­

tion.14 On April 30, 1970, Douglas returned 

from a physical checkup and took the Bench 

for oral argument. He passed a note to his 

long-time colleague Justice Black: “ My  blood 

pressure is 140 over 70—which indicates that 

the Bastards have not got me down.”  Black re­

sponded:

Fine! Keep your smile! Mr. Ford and 

his crowd cannot get you. I am de­

lighted to know of the results of your 

medical examination. After my ap­

pointment to the Court when my op­

ponents were after me most vi­

ciously, I told my wife we needed an 

inscription on our bed reading as fol­

lows, “This too will  pass away.”  And 

it  did. So will  the flurry  and the noise 

about you. Of course you know I am 

on your side. Keep up your smile and 

health and read the 13 th chapter of 

1st Corinthians now and then.15

As they had done with Fortas, the Repub­

licans attacked Douglas’s extrajudicial con­

nections and writings. However, unlike the sit­

uation with Fortas, the Republicans failed to 

force Douglas’s resignation. Justice Harlan 

wrote him, “ I shall be on deck next Term, as 

... I know you will  be,”  and assured him that 

the “ miserable business” in the House “of 

course, can only have one ending.” 16 Just as 

Black and Harlan predicted, a House subcom­

mittee eventually cleared him of any wrongdo­

ing.

On October 29, 1973, Douglas became 

the longest-serving Justice in Supreme Court 

history, surpassing Stephen J. Field’s mark of
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thirty-four years, 195 days. On November 3, 

the Douglas Anniversary Convocation was 

held. Organized by a group of Douglas’s for­

mer clerks, the black tie affair was attended by 

the other Justices and Douglas’s family and 

friends. In his speech, Douglas was discussing 

committees when he playfully brought up the 

subject of retirement:

I do, however, think that the commit­

tee can serve a useful purpose. Re­

tirement of Justices on the Court has 

raised problems. Greer [sic], Field, 

and Holmes were each waited on by 

a committee suggesting he retire. 

Hughes was indeed the committee of 

one who called on Holmes ... When 

Chief Justice Hughes retired, he 

called a special conference at the end 

of a Term and announced that he had 

that day sent notice of his retirement 

to the President. He said he felt quite 

adequate for the job and knew he 

could continue for awhile. But with 

tears in his eyes he added, “ I have al­

ways been fearful of continuing in 

office under the delusion of ade­

quacy.”

So advisory committees can 

serve a long range need ... At times I 

thought I should retire to do some 

things I always wanted to do but 

never had the time to do ... 17dcbaZYXWVUTSRQPONMLKJIHGFEDCBA

D ecline and D issen t

On New Year’ s Day 1974, Douglas suffered a 

severe stroke.18 He was placed in intensive 

care. When Abe Fortas came to visit, he told 

the press that Douglas would be back at the 

Court in three or four weeks. However, Fortas 

knew that Douglas’s condition was much 

more severe than this would indicate. Douglas 

had trouble speaking, lost concentration eas­

ily, and had difficulty  moving his left arm and 

leg. Though he made it clear that he intended 

to return to work, his friends were not so sure.

On January 13, Douglas’s close friend Clark 

Clifford had a memorandum written that 

sketched the absences of Justices due to inca­

pacity and sent a copy to Douglas.19 The Jus­

tices were also skeptical of Douglas’s capac­

ity to work. They decided to put off oral 

argument in a number of cases where Douglas 

was likely to be the deciding vote.20

When Douglas returned to the Court, he 

decided to hold a press conference.21 He 

thought that he would show the press that he 

was fully  capable of doing his job and answer 

any doubts they might have. Instead, the press 

conference had the opposite effect. It was 

clear to everyone in the room that Douglas 

could no longer effectively do his job. He 

struggled to tear pages from a legal pad, spoke 

disjointedly and slurred his words. He in­

formed them that he had no intention of step­

ping down and invited them all on a fif ­

teen-mile hike in April. Rather than put to rest 

speculation of his departure, the press confer­

ence only added fuel to the fire. It was sug­

gested that partisanship played a role in 

Douglas delaying his retirement. It was re­

ported that he did not want to leave the Court 

under President Ford, who as House Minority 

Leader had led the fight to impeach Douglas 

in 1970. Eight months later it was reported 

that he told a friend, “ I won’ t resign while 

there’s a breath in my body, until we get a 

Democratic president.” 22

On March 31, Chief Justice Burger sent 

around the opinion assignment list. Every Jus­

tice was assigned two or three cases, except 

Douglas, who was not assigned any. Burger 

attached a letter of explanation:

The subject of opinion assignments 

came up at the Conference and ev­

eryone expressed the view that I 

should not risk retarding your prog­

ress by assigning opinions to you 

until the April sitting. You are mak­

ing progress but there will  be a heavy 

load getting through the petitions 

and jurisdictional statements for the
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In 1 9 6 8 , D o u g la s  s u ffe re d  a  h e a rt 

a tta c k a n d h a d a p a c e m a k e r 

in s ta lle d . H is c a p a c ity to w o rk 

d e te r io ra te d to  th e  e x te n t th a t th e  

o th e r J u s tic e s  d e c id e d  to  s tr ip  h im  

o f h is  p o w e r. C a s e s  th a t w e re  s p lit 

fo u r to fo u r , e x c lu d in g D o u g la s 's  

v o te , w e re h e ld o v e r to th e n e x t 

T e rm .xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Fr ida y Co nfe re nc e Ap r il 11 a nd p re­

paring for a dozen hard cases set for 

argument beginning April 14.23

Meanwhile, Douglas’s mental capacity 

began to deteriorate. He called people by the 

wrong name, and often mumbled or did not 

speak at all. Once he refused to be wheeled 

into his own office claiming it was the Cham­

bers of the Chief Justice. Douglas underwent 

physical therapy and tried different medica­

tions to help his condition, but nothing 

worked. He remained optimistic, however, 

even believing that he would some day walk 

again. He told his secretary, “ It could be 

worse. At least I can read and write.” 24

As the Term ended, Douglas and his wife 

flew back to the state of Washington. Long­

time friends were shocked by the Justice’s de­

cline, and urged a family friend, Charles 

Reich, to persuade Douglas to step down. 

Reich noted, “ He was in much, much worse 

shape than he or the public realized.” 25 Over 

three days Reich tried his best to convince 

Douglas that it was time to call it quits. He ap­

pealed on all fronts, asking Douglas to con­

sider his fragile health, and even the damage 

he might cause to his judicial reputation. 

Douglas protested that he had to return to the 

Court to defend the underprivileged. “ There 

will be no one on the Court who cares for 

blacks, Chicanos, defendants, and the envi­

ronment.” 26 He continued, “ Even if  I ’m only 

half alive, I can still cast a liberal vote. I ’m 

going back to Washington and try it... I have 

to decide for myself.” 27 When Reich asked



302 JOURNAL OF SUPREME COURT HISTORYxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

whe the r he wa s ha nging o n fo r a De m o c ra tic 

Pre s ide nt to a p p o int his s u c c e s s o r , Do u gla s 

s a id tha t it did no t m a tte r who wa s Pre s ide nt 

a nd tha t who e ve r wa s a p p o inte d wo u ld no t 

c a re fo r the dis a dva nta ge d. “The Court is my 

life,”  he told Reich, “What will  I do if  I  leave? 

I will  be committing suicide. Pm not quite 

ready to commit suicide.” 28

When Douglas returned from the summer 

recess intending to fully participate in the 

work of the Court, it was obvious that his con­

dition had not improved. In the middle of oral 

argument on October 6, Douglas asked to be 

wheeled from the Bench and taken home.29 

His handwriting was barely legible and he 

was becoming increasingly confused.30 His 

colleagues felt compelled to make an unprec­

edented decision. On October 17, 1975, with 

Douglas absent, the eight Justices met in con­

ference and decided to effectively strip 

Douglas of his power. Cases that were split 

four to four, excluding Douglas’s vote, would 

be held over to the next Term. Four Justices, 

again excluding Douglas, were now needed in 

order to agree to hear a case. One of the Jus­

tices explained:

Bill ’s votes were inconsistent with 

his prior positions. For example, he 

would vote to deny cert in cases 

where the issues were similar to ear­

lier cases in which he had consis­

tently voted to grant cert. So the pur­

pose of the agreement was to protect 

Bill  as well as the integrity of the 

Court.31

This unprecedented decision, however, 

was not unanimous. Justice Byron R. White 

was the lone dissenter. After the conference, 

White wrote a letter of protest to Chief Justice 

Burger and hand-delivered copies to the other 

Justices (see Appendix A). White felt the mat­

ter so sensitive that he did not even show the 

memo to his own clerks. White argued:

[The Constitution] nowhere provides 

that a Justice’s colleagues may de­

prive him of his office by refusing to 

permit him to function as a Justice.

[The only remedy is to] invite

Congress to take appropriate action.

If  it is an impeachable offense for an 

incompetent Justice to purport to sit 

as a judge, is it not the task of Con­

gress, rather than this Court, to un­

dertake proceedings to determine the 

issue of competence? If  it is not an 

impeachable offense, may the Court 

nevertheless conclude that a Justice 

is incompetent and forbid him to per­

form his duties?

[This decision is] plainly a mat­

ter of great importance. I  do hope the 

majority is prepared to make formal 

disclosure of the action that it has 

taken.

[Hjistory teaches that nothing 

can more readily bring the Court and 

its constitutional functions into dis­

repute than the Court’ s failure to rec­

ognize the limits of its own pow­

ers.32

Of course no public announcement of this 

unprecedented action was made. In the end, 

no case was affected due to Douglas’s deci­

sive vote. Though White was concerned about 

the constitutionality of his colleagues’ action, 

it was in keeping with the Court’s regular pro­

cedure for deciding cases. As Justice Brennan 

frequently remarked, five votes can do any­

thing at the Court, and in the case of denying 

cert., six votes can do anything. So techni­

cally, Douglas’s vote would never be decisive 

as long as five of his colleagues voted to hold 

a case over for reargument or six voted not to 

grant cert. The Court does not have to reveal 

the justification for its votes. So it is possible 

for five, six, or more of the Justices to get to­

gether and informally decide to effectively ig­

nore one or more of their colleagues if  they 

chose. This may have been what happened in 

the case of Justice Charles Evans Whittaker 

and probably has happened before in the
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J u s tic e  B y ro n  R . W h ite  ( fo u r th  fro m  r ig h t) d is s e n te d  fro m  h is  B re th re n s ’ d e c is io n  to  d e p r iv e  a n  a ilin g  D o u g la s  

( th ird  fro m  r ig h t) o f h is  p o w e r. H e  w ro te a  le tte r o f p ro te s t to  C h ie f J u s tic e  B u rg e r (s e c o n d  fro m  r ig h t) a s k in g  

h im  to  in v ite  C o n g re s s , n o t th e  C o u rt, to  ta k e  a p p ro p r ia te  a c tio n .xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Co u rt’ s earlier years, when infirmities were 

more common.33 With Douglas, the decision 

was taken more formally.

As the new Term began, Douglas once 

again took his place on the Bench. It was ob­

vious that his condition had not improved

over the summer, as he often had to leave his 

colleagues during oral argument or in confer­

ence when his physical pain became unbear­

able. When it came time to assign the first 

batch of opinions for the new Term, Burger 

did not assign any to Douglas. And in those



304 JOURNAL OF SUPREME COURT HISTORYxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

c a s e s whe re Do u gla s , a s s e nio r As s o c ia te Ju s­

tice, was technically supposed to assign the 

opinions, Justice Brennan instead consulted 

with the Chief on the assignments, with 

Brennan, Marshall, and White taking one 

each. Douglas again had nothing to write and 

his colleagues had given him their first unde­

niable hint that he ought to step down.

In October, doctors informed Douglas 

that he would never walk again and would re­

main in constant pain due to his condition. He 

wrote a friend:

[T]he top therapy man says that my 

chances of improvement—arm and 

leg are nil. That is a bleak and dreary 

outlook . . . The pain persists as

strong as ever. It is the only reason I 

should ever retire. Cathy, however, 

is pounding on me to resign . . . My  

son is aligned with her in that 

cause.34

Refusing to give up, on November 5th 

Douglas returned to the Bench for oral argu­

ment. Finding the pain unbearable, he quickly 

returned to his Chambers, and Chief Justice 

Burger postponed the proceedings until later 

in the day. After lunch, Douglas again at­

tempted to sit for oral argument. He instructed 

a messenger to get the volume of the federal 

statutes dealing with the retirement of federal 

judges. Once more, however, he had to be 

taken back to his chambers. Douglas wanted aZYXWVUTSRQPONMLKJIHGFEDCBA

J u s tic e  D o u g la s (s e a te d in  w h e e lc h a ir , w ith E liz a b e th H u g h e s G o s s e tt s ta n d in g  b e h in d  h im ) re tire d  in 1 9 7 5  

a fte r th ir ty -s ix  y e a rs  o n  th e  B e n c h , th e  lo n g e s t te n u re  in  th e  C o u rt’s  h is to ry . A fte r s te p p in g  d o w n  h e  in s is te d  

o n  w r it in g  a n  o p in io n in  Buckley v. Valeo (1 9 7 6 ) o n  th e  g ro u n d th a t h e  h a d  b e e n  a n  a c tiv e  m e m b e r o f th e  

C o u rt w h e n  c e r t io ra r i w a s  g ra n te d  in  th e  c a s e . C h ie f J u s tic e  B u rg e r ( r ig h t) re fu s e d  to  le t D o u g la s ’s  o p in io n  b e  

c irc u la te d  to  th e  p re s s .
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s e c o nd o p inio n o n his c o nditio n. The p ro gno­

sis was similar to the first, but Douglas was 

told that if  he rested, his condition might im­

prove. Douglas returned to the Court for con­

ference on Friday, but was again unable to 

participate because of excruciating pain and 

he returned to his chambers.

The following Monday, Douglas finally 

decided that he could not continue. He called 

on his old friends Abe Fortas and Clark Clif ­

ford to help draft his retirement letter to Presi­

dent Ford:

It was my hope, when I returned to

Washington in September, that I 

would be able to continue to partici­

pate in the work of the Supreme 

Court.

I have learned, however, after 

these last two months, that it would 

be inadvisable for me to attempt to 

carry on the duties required of a 

member of the Court. I have been 

bothered with incessant and demand­

ing pain which depletes my energy to 

the extent that I have been unable to 

shoulder my full  share of the burden

During the hours of oral argu­

ment last week pain made it neces­

sary for me to leave the Bench sev­

eral times. I have had to leave 

several times this week also. I shall 

continue to seek relief from this un­

abated pain but there is no bright 

prospect in view . . .

I shall miss [my colleagues] 

sorely, but I  know this is the right de­

cision.35

On November 12,1975, Douglas formally 

retired after thirty-six years, the longest tenure 

in the Court’s history. That morning, he in­

formed Chief Justice Burger of his decision. 

The Justices met for lunch that afternoon in 

their private dining room to celebrate Justice 

Harry A. Blackmun’s birthday. After the

Brethren sang Happy Birthday, Douglas sat si­

lently as Burger announced, “Bill  wants me to 

tell you he’s written a letter to the President.” 36dcbaZYXWVUTSRQPONMLKJIHGFEDCBA

A  R estless R etirem en t

The trouble, however, began almost immedi­

ately. After receiving a copy of Douglas’s re­

tirement letter, Burger hastily sent a handwrit­

ten reply which said in part, “At your 

convenience—and if  it is agreeable, I will  as­

sign you the Chambers heretofore occupied 

by Chief Justice Warren. It is a commodious 

suite, considerably larger than what you now 

occupy.” 37 Douglas replied:

Thanks for the suggestion that I 

might want the more commodious 

quarters which Earl Warren last used 

here, but the smaller quarters I have 

have suited me for many years and I 

am inclined to stay where I am.

Whoever is named to take my 

place might want the more commo­

dious space that is available. In fair­

ness to the other Brethren . . . you 

might consider giving them the op­

portunity to give up what they have 

now for the more commodious space 

available.38

That rebuff was but a portent of the difficul ­

ties to come.

On November 16, Douglas left the Court 

and flew to Portland, Oregon for treatment. 

As is customary, his clerks were reassigned to 

other chambers and Justice Brennan formally 

took over the role of senior Associate Justice. 

At the end of November, Douglas returned to 

his office to find his clerks gone. He wrote the 

Conference and explained why he still needed 

two law clerks, two secretaries, and a messen­

ger. He promised to write a 200-year history 

of the Court in order “ to untangle many of the 

cobwebs which have been spun”  in the recent 

publication of the Frankfurter Conference 

notes. He also pointed out that he needed help 

with the “huge amount of correspondence and
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the like”  which he had accumulated over his 

years at the Court.39 The next day, Justice 

Brennan had a clerk write him a memorandum 

on the statutes and authority over the quarters 

and services of retired Justices.40 The memo­

randum said that the Court had ultimate au­

thority over the quarters and staff of retired 

Justices. The Supreme Court Librarian also 

looked into the matter, inquiring with the Ad­

ministrative Office of the United States 

Courts, whose general counsel basically con­

firmed the information in the Brennan 

memo.41 Douglas saw both documents, copies 

of which are contained in his papers.

To the surprise and sadness of the other 

members of the Court, it soon became clear 

that Douglas intended to continue, in an un­

precedented way, as the Court’s tenth Justice. 

Douglas felt that he should be able to legiti­

mately participate in all cases in which cert, 

had been granted or jurisdiction noted while 

he was still an active member of the Court, 

prior to his November 12 retirement.42

Douglas announced that he would write 

an opinion in the case of ZYXWVUTSRQPONMLKJIHGFEDCBABuckley v. Valeo, 

which involved the Federal Election Cam­

paign Act of 1974.43 After writing his opin­

ion, Douglas had it printed and expected it to 

be circulated to his colleagues. When it was 

not, he wrote a thirteen-page memorandum to 

his colleagues saying that the Court’s attempt 

to exclude him from their deliberations was 

“ much more mischievous [szc] than the Roo­

sevelt [Court packing] plan. It tends to deni­

grate Associate Justices who ‘retire.’ Beyond 

that is the mischief in selecting the occasion 

when a Justice will  be allowed to hear and de­

cide cases.”  He called his exclusion “ a prac­

tice in politics,”  and added, “The Court is the 

last place for political maneuvering.” 44

The Justices had had enough of 

Douglas’s antics. On December 22, in confer­

ence, they decided to draft a reply that would 

make very clear to Douglas that his tenure at 

the Court was through. Burger drafted the 

three-page response. After minor changes by 

Justices Brennan and Potter Stewart,45 Burger

brought the letter to each Justice to sign (see 

Appendix B). The memorandum explained 

that, as a retired Justice, Douglas could not 

participate in oral argument, attend confer­

ence, vote in cases, or write opinions:

It seems clear beyond doubt that 

your retirement . . . operated to ter­

minate all judicial powers except 

such as would arise from assignment 

to one of the Federal courts other 

than the Supreme Court. The statutes 

seem very clear that a retired Justice 

cannot be assigned any duties of a 

Supreme Court Justice as such. This 

would apply to all cases submitted 

but not decided before you retired 

and to any case decided while you 

were a member of the Court on 

which rehearing is thereafter 

granted . . .

The formal conferences of the

Court are limited, as you know, to

Justices empowered to act on pend­

ing matters and do not include retired 

Justices ...

[Y]ou should be allowed to take 

your choice and have two secretaries 

rather than one secretary and one law 

clerk. It was agreed that your mes­

senger could be continued so that 

you would have someone to drive 

your car . . . you should have your 

present Chambers as you re­

quested . . .

No member of the Conference 

could recall any instance of a retired 

Justice participating in any matter 

before the Court and it was unani­

mously agreed that the relevant stat­

utes do not allow for such participa­

tion.46

As a consequence of his colleagues’ re­

buff, Douglas eventually ended his attempts 

to take part in the work of the Court. He re­

treated to his memoirs, having failed in his bid 

to alter the parameters of a retired Justice’ s
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du tie s . Two m o nths la te r , he wro te a fr ie nd 

a nd explained why he had stepped down:

I retired from the Court because of 

the pain that seemed to get no better.

It was impossible to sit on the Bench 

for longer than an hour or so and fol­

low the arguments. Intense mental 

concentration and intense pain are 

not compatible.

I ’ve about given up all hope. I ’m 

very depressed and while the pain is 

somewhat alleviated it still keeps me 

far below par. I have no plans for the 

future.47

Douglas’s departure was still remem­

bered by his former colleagues as late as 1994. 

In his farewell remarks from the Bench, Jus­

tice Blackmun said, “ As an old canoeist my­

self, I share Bill  Douglas’s vivid and eloquent 

description of our work together, the occa­

sional long and strenuous portages, and the 

last night’s and the last morning’s campfires, 

as he set it forth in his retirement letter.” 48

As Blackmun’s remarks suggest, 

Douglas’s departure had an important effect 

on his colleagues. Of the eight Justices who 

served with Douglas during his decline, all 

but Chief Justice William H. Rehnquist—the 

Court’s youngest member at the time—have 

retired. Though it can be argued that some 

have lingered a bit too long, none burdened 

and embarrassed the Court to the extent that 

Douglas’s departure did. Indeed, some Jus­

tices may have left prematurely, due in part to 

the Douglas experience.

A ppend ix  A

L etter  F rom  B yron  W hite  to

W arren  B urger , O ctober 20,1975

Dear Mr. Chief Justice:

I should like to register my protest against the 

decision of the Court not to assign the writing

of any opinions to Mr. Justice Douglas. As I 

understand it from deliberations in confer­

ence, there are one or more Justices who are 

doubtful about the competence of Mr. Justice 

Douglas that they would not join any opinion 

purportedly authored by him. At the very 

least, they would not hand down any judg­

ment arrived at by a 5-4 vote where Mr. Jus­

tice Douglas is in the majority. There may be 

various shadings of opinion among the seven 

Justices but the ultimate action was not to 

make any assignments of opinions to Mr. Jus­

tice Douglas. That decision, made in the ab­

sence of Mr. Justice Douglas, was supported 

by seven Justices. It is clear that the ground 

for the action was the assumed incompetence 

of the Justice.

On the assumption that there have been 

no developments since last Friday to make 

this unnecessary, I shall state briefly why I 

disagreed and still disagree with the Court’s 

action. Prior to this time, on every occasion in 

which I have dissented from action taken by 

the Court’s majority, I have thought the deci­

sion being made, although wrong in my view, 

was within the powers assigned to the Court 

by the Constitution. In this instance, the action 

voted by the Court exceeds its powers and 

perverts the constitutional design.

The Constitution provides that federal 

judges, including Supreme Court Justices, 

“ shall hold their Offices during good behav­

iour.” That document—our basic charter 

binding us all—allows the impeachment of 

judges by Congress; but it nowhere provides 

that a Justice’s colleagues may deprive him of 

his office by refusing to permit him to func­

tion as a Justice.

If  there is sufficient doubt about Justice 

Douglas’s mental abilities that he should have 

no assignments of opinions and if  his vote 

should not be counted in 5-4 cases when he is 

one of the five, I fail to see how his vote 

should be counted or considered in any case 

or why we should listen to him in conference 

at all. In any event, the decision of the Court 

precludes the effective performance of his ju­
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dic ia l fu nc tio ns by Mr. Ju s tic e Do u gla s a nd 

the Co u rt’s majority has wrongfully assumed 

that it has the power to do so.

If  Congress were to provide by statute 

that Supreme Court Justices could be re­

moved from office whenever an official com­

mission, acting on medical advice, concluded 

that a Justice is no longer capable of carrying 

on his duties, surely there would be substan­

tial questions about the constitutionality of 

such legislation. But Congress has taken no 

such action; nor has it purported to vest power 

in the Court to unseat a Justice for any reason. 

The Court nevertheless asserts the right to dis­

regard Justice Douglas in any case vote where 

it will  determine the outcome. How does the 

Court plan to answer the petitioner who would 

otherwise have a judgment in his favor, who 

claims that the vote of each sitting Justice 

should be counted until and unless he is im­

peached by proper authorities and who in­

quires where the Court derived the power to 

reduce its size to eight Justices?

Even if  the Court had the authority to do 

what seven Justices now purport to do, it did 

not, as far as I know, discuss the matter with 

Mr. Justice Douglas prior to voting to relieve 

him of a major part of his judicial duties, did 

not seek his views about his own health or at­

tempt to obtain from him current medical 

opinions on that subject.

Mr. Justice Douglas undoubtedly has se­

vere ailments. I do not discount the difficul ­

ties that his condition presents for his col­

leagues. It would be better for everyone, 

including Mr. Justice Douglas, if  he would 

now retire. Although he has made some noble 

efforts—very likely far more than others 

would have made—there remain serious 

problems that would best be resolved by his 

early retirement. But Mr. Justice Douglas has 

a different view. He listens to oral arguments, 

appears in conference and casts his vote on ar­

gued cases. He thus not only asserts his own 

competence to sit but has not suggested that 

he is planning to retire.

Based on my own observations and as­

suming that we have the power to pass on the 

competence of a fellow Justices, I am not con­

vinced, as each of my seven colleagues seems 

to be, that there is such doubt about the condi­

tion of Mr. Justice Douglas that I should re­

fuse to join any opinion that he might write. 

And, as I have said, as long as he insists on 

acting as a Justice and participating in our de­

liberations, I cannot discover the constitu­

tional power to treat him other than as a Jus­

tice, as I have for more than thirteen years.

The Constitution opted for the indepen­

dence of each federal judge, including his 

freedom from removal by his colleagues. I am 

convinced that it would have been better had 

retirement been required at a specified age 

and that a constitutional amendment to that ef­

fect should be proposed and adopted. But so 

far the Constitution has struck a different bal­

ance, and I will  not presume to depart from it 

in this instance.

If the Court is convinced that Justice 

Douglas should not continue to function as a 

Justice, the Court should say so publicly and 

invite Congress to take appropriate action. If  

it is an impeachable offense for an incompe­

tent Justice to purport to sit as a judge, is it not 

the task of Congress, rather than this Court, to 

undertake proceedings to determine the issue 

of competence? If  it is not an impeachable of­

fense, may the Court nevertheless conclude 

that a Justice is incompetent and forbid him to 

perform his duties?

This leads to a final point. The Court’ s 

action is plainly a matter of great importance 

to the functioning of the Court in the immedi­

ate future. It is a matter of substantial signifi­

cance to both litigants and the public. The de­

cision should be publicly announced; and I do 

hope the majority is prepared to make formal 

disclosure of the action it has taken.

Knowing that my seven colleagues, for 

whom I have the highest regard, hold different 

views, I speak with great deference. Yet his­

tory teaches that nothing can more readily 

bring the Court and its constitutional func­

tions into disrepute than the Court’s failure to
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re c o gnize the lim its o f its o wn p o we rs . I the re­

fore hasten to repeat in writing the views that I 

orally stated at our latest conference.

Sincerely,

Byron

The Chief Justice

Copies to: Mr. Justice Brennan

Mr. Justice Stewart

Mr. Justice Marshall

Mr. Justice Blackmun

Mr. Justice Powell

Mr. Justice Rehnquist

A ppend ix B

L etter  from

W arren  E . B urger , W illiam  J . B rennan 

Jr .,  P otter  Stew art, B yron  R . W hite, 

T hu rgood  M arsha ll,  H arry  A . B lackm un , 

L ew is F . P ow ell, and W illiam  H .

R ehnqu ist to  W illiam  O . D oug las, 

D ecem ber 22,1975

Dear Bill:

Your memos of November 15 and December 

17 tend to have a connection with one another 

and to the problems you raised in your letter to 

the Chief Justice with copies to the Confer­

ence dated December 20. The Chief Justice 

advised you on December 19 that these mat­

ters would be taken up in Conference. The 

Conference met today and considered all of 

these points.

For clarification of discussion these mat­

ters were divided into their separate catego­

ries. The Conference considered each of these 

matters separately and after discussion 

reached the following conclusions:

(1) Participation in pending argued cases: 

It seems clear beyond doubt that your retire­

ment by letter dated November 12 operated to 

terminate all judicial powers except such as 

would arise from assignment to one of the

Federal courts other than the Supreme Court. 

The statutes seem very clear that a retired Jus­

tice cannot be assigned any duties of a Su­

preme Court Justice as such. This would 

apply to all cases submitted but not decided 

before you retired and to any case decided 

while you were a member of the Court on 

which rehearing is thereafter granted. Spe­

cifically this would apply to ZYXWVUTSRQPONMLKJIHGFEDCBAW illiam s &  W il­

liam s v. U nited States, the copyright case you 

mentioned in your memorandum of Decem­

ber 20, and, of course, it would apply to all 

other cases which reargument has been 

granted including the death penalty cases.

(2) Passing on certiorari petitions and on 

appeals presented by jurisdictional state­

ments: Here, too, your retirement on Novem­

ber 12 terminates any power to participate in 

Conference actions granting or denying cer­

tiorari, actions on jurisdictional statements, 

motions, etc.

(3) Attendance at Conferences: Resolu­

tion of the two foregoing questions bears on 

the question of attendance at conferences. The 

formal conferences of the Court are limited, 

as you know, to Justices empowered to act on 

pending matters and do not include retired 

Justices.

(4) Staff and Chambers: The Chief Jus­

tice invited you to occupy the Chambers re­

served for retired Chief Justices which Earl 

Warren had occupied during his lifetime after 

retirement. You indicated you preferred to re­

main in your present quarters. In your letter of 

November 15, you may recall, you stated, 

“ Whoever is named to take my place might 

want the more commodious [retired Chief 

Justice] space that is available.”

In that same letter you confirmed earlier 

discussions about future staff with your state­

ment: “ I assume that my messenger will  con­

tinue on as well as my two secretaries.”  Ordi­

narily a retired Justice has been allowed only 

one secretary, and, if  he performed authorized 

judicial duties, he was allowed a law clerk. 

The Conference decision was that for the time 

being you should be allowed to take your
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c ho ic e a nd ha ve two s e c re ta r ie s ra the r tha n 

o ne s e c re ta ry a nd o ne la w c le rk. It wa s a gre e d 

tha t y o u r m e s s e nge r c o u ld be c o ntinu e d s o  

tha t y o u wo u ld ha ve s o m e o ne to dr ive y o u r 

c a r . The re a re no s ta tu te s expressly providing 

for the staff of a retired Justice but it is a mat­

ter of tradition, and the tradition is quite defi­

nite as to the extent of staff. Earl Warren, after 

his retirement, had one secretary, one messen­

ger who doubled as his driver, and for at least 

part of the time, one law clerk.

For clarification, the unanimous Confer­

ence decision is that you should have your 

present Chambers as you requested and also, 

as you requested, your messenger and two 

secretaries. There is no provision in the bud­

get for a staff exceeding three persons for a re­

tired Justice.

No member of the Conference could re­

call any instance of a retired Justice participat­

ing in any matter before the Court and it was 

unanimously agreed that the relevant statutes 

do not allow for such participation.

We hope this will  clarify the situation.

Best wishes,

Warren E. Burger

Thurgood Marshall

William J. Brennan Jr.

Harry A. Blackmun

Potter Stewart

Lewis F. Powell

Byron R. White

William H. Rehnquist
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The U.S. Supreme Court has compiled a record that now exceeds 210 years and that 

reflects the handiwork of the 108 individuals who have sat to date. Yet, just as some of those in­

dividuals remain far better known today than their colleagues, so do certain periods of the 

Court’s history stand out more prominently than others. A glance at the literature suggests an 

imbalance. If  one defines a Court period by its Chief Justice, as is commonly done (the Stone 

Court, the Vinson Court, and so on), it becomes plain that all judicial eras have not been created 

equal. Some have attracted more scholarly attention because of the legal and political impact 

the Court had on the America of that day. Alternatively, scholars have been drawn to some judi­

cial eras more than others because of the relevance of the Court’s decisions for a later day. The 

interest derives not so much from the Justices’ impact on their own times as from the perceived 

utility  of their handiwork for the present day, when the Court emerges as an ally (or adversary) 

in some current constitutional controversy. Still, there is evidence in the literature that some ju­

dicial periods have been unreasonably neglected,1 underappreciated,2 or improperly under­

stood.3

One such period may be the years during which Edward Douglass White served as Associ­

ate Justice and then as Chief Justice. Several recent books go far toward rectifying whatever im­

balance might exist. One of these is T he Suprem e C ourt  under E dw ard  D oug lass W hite, 

1910-1921 by Walter F. Pratt, Jr.4 It is the fifth  volume to appear in the series entitled “Chief 

Justiceships of the United States Supreme Court”  under the general editorship of Herbert A. 

Johnson. Previous volumes treat the pre-Marshall,5 Marshall,6 Fuller,7 and Stone/Vinson eras.8 

Far briefer than any of the installments in the Holmes Devise History, books in the Johnson se­

ries will  enjoy a wider audience and may prove nearly as useful. Pratt’s volume sets a solid 

standard for those to follow.
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A  s tu dy o f the White Co u rt p re s e nts bo th 

a c ha lle nge a nd a n o p p o rtu nity to a n a u tho r , 

be c a u s e the y e a rs 1910-1921 as a discrete 

block of Supreme Court history routinely rank 

among the less familiar. This seems so for 

several reasons.

White’s Court is usually not perceived as 

synonymous with particular policies or doc­

trines (as is the case with the Marshall Court, 

1801-1835, or the Warren Court, 1953-1969) 

or seismic events (as is the case with the 

Hughes Court, 1930-1941). Much of the 

Court’s work during White’s time either has 

fallen from or was never part of the political 

science/law school canon in constitutional 

law. A search of several current casebooks 

turns up no more than a small handful of deci­

sions rendered while White was in the center 

chair. Alternatively, the White years are 

sometimes lumped together with those of its 

predecessor (the Fuller Court, 1888-1910) 

and of its successors (the Taft Court, 

1921-1930, and the first six years of the 

Hughes Court) to depict the influence of lais­

sez-faire economics and social Darwinism on 

judicial decisions. That is easy to do because 

there appear to have been more doctrinal con­

tinuities than defining breaks as one Chief 

Justice replaced another.

Moreover, if length of tenure provides 

opportunity for a Chief Justice to influence 

the law and the Court, recall that White was 

not among the longest-serving chiefs. Named 

Associate Justice in 1894 in President Grover 

Cleveland’s second administration, White 

owed his distinction as the first Chief Justice 

selected from the ranks of sitting Associate 

Justices to President William Howard Taft. 

His ten and a half years (1910-1921) holding 

the position that Taft coveted place the ninth 

Chief exactly ninth in length of service among 

the sixteen who have occupied the center 

chair. Moreover, White may be more closely 

linked, not with being Chief Justice, but with 

the opinions he authored as Associate Justice 

in ZYXWVUTSRQPONMLKJIHGFEDCBAD ow nes v. B idw ell? one of the Insular 

Cases, and M cC ray v. U nited. States (1904),10

the oleomargarine tax case that came close to 

making the extent of Congress’s taxing power 

a “political question.”  Even the “ rule of rea­

son”  that White first enunciated in a majority 

opinion in the Standard Oil and American To­

bacco antitrust cases11 came shortly after his 

appointment as Chief.

Neither was White’s Court an especially 

star-studded Bench, at least not at that time. 

White himself remains the sole subject of only 

two book-length biographies.12 Pratt writes 

that “ the lassitude within the Supreme Court 

itself’ was almost as remarkable as the soci­

etal changes at work as the White Court 

began.13 True, of the twelve Justices who 

served with Chief Justice White, Harlan I, 

Holmes, Hughes, and Brandeis have been ac­

corded “great” or “near-great” status in sur­

veys of scholars. Yet, of these four, Harlan 

overlapped White as chief by less than a year, 

and Hughes and Brandeis served a clear mi­

nority of their Court years with White. Only 

Holmes was with White throughout his entire 

tenure as Chief. Some of the remaining eight 

at this distance seem either to have left fuzzy 

impressions (such as Justices Day, Joseph R. 

Lamar, McKenna, and Pitney) or to have been 

deemed “ failures”  (Justices Van Devanter and 

McReynolds).14

The White Court may not stand out as a 

prominent entity for a final reason as well: the 

second decade of the twentieth century was 

eventful in ways that had little initially  and di­

rectly to do with the Supreme Court. So much 

of vast importance happened outside the 

Court. The first half of White’s tenure wit­

nessed major effects of the Progressive move­

ment on institutions, policies, and processes 

that included the Sixteenth and Seventeenth 

Amendments to the Constitution, the launch 

of President Woodrow Wilson’s “New Free­

dom,” and an accelerated nationalization of 

issues. The second half of White’s tenure wit­

nessed American participation in the First 

World War, the aftermath of demobilization, 

and ratification of the Eighteenth and Nine­

teenth Amendments. Pratt thus sees “ two
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White Co u rts , no t o ne .”  In the first five years, 

“ the justices dealt with few cases that caused 

them genuine discomfort....”  In the next five 

years, “ the justices saw more and more new 

issues. Their fumbling attempts to deal with 

those issues showed how new they were and 

set the stage for other developments in subse­

quent decades.” 15

Pratt attributes the Court’s partial dis­

tance from national and international turmoil 

to the fact that the Justices lacked command 

of their agenda. Not only did White “ fail [] to 

use his position to promote change” in the 

Court’s jurisdiction, but “ the Court had not 

been fully included in the Progressives’ na­

tionalization of American politics.”  The result 

was a large number of “ insufferably insignifi­

cant cases”  each Term and a Bench that “ had 

neither the time nor the inclination to provide 

careful analysis of fundamental constitutional 

issues.” 16 The creation of the courts of appeals 

in 1891 had brought some relief, as did en­

largement of certiorari jurisdiction on a few 

matters that became effective in 1917, but it 

would not be until 1925 and the labors of 

White’s successor Taft that the Supreme 

Court could truly become a public law court, 

focusing mainly on matters of its own choos­

ing. This reviewer, however, could locate no 

mention in Pratt’s account of the Act of De­

cember 23,1914. This Progressive era legisla­

tion allowed appeal for the first time to the 

U.S. Supreme Court from the highest court of 

a state when the state court had ruled in favor 

of the federal claim.17dcbaZYXWVUTSRQPONMLKJIHGFEDCBA
T he Suprem e C ourt under E dw ard  

D oug lass W hite  does not radically alter pre­

vailing perceptions of the White years; rather, 

it refines, refocuses, and illuminates them. For 

instance, Pratt includes sufficient material to 

lend new appreciation to the judicial contribu­

tions of lesser-known figures such as Day, 

Lamar, Lurton, McKenna, Pitney, and Van 

Devanter—enough, indeed, to question the 

conventional wisdom that Van Devanter was 

a “ failure.”  There is also ample evidence that 

White was a reasonably effective, if not a

great, Court leader. Pratt applies the standard 

reference points on Court leadership,18 and 

gives White high marks as a social leader. He 

was amiable and attuned to the feelings and 

needs of his colleagues. With Holmes he had 

an especially warm relationship, which may 

have impressed others because the two had 

fought on opposite sides in the Civil War. 

White had that valuable and enviable quality 

of personality—whether in politics, business, 

or academe—that made it difficult  for others 

to dislike him. Colleagues might disagree 

with him, but only with great effort could they 

hold him in disdain.

It may be that in White’s case the other 

standard reference point—task leader­

ship—breaks down. As suggested some years 

ago,19 task leadership in the context of the Su­

preme Court seems to consist of at least two 

components: managerial leadership and intel­

lectual leadership. The first encompasses all 

that the Chief Justice does to keep the Court 

abreast of its docket and functioning smoothly 

as an institution. The second points to one or 

more individuals on the Court as sources of 

ideas and strategy who can shape doctrinal de­

velopment. Pratt’s account gives little indica­

tion that White excelled in intellectual leader­

ship; that duty may have been picked up by 

others. With respect to managerial leadership, 

the estimate seems mixed. He did well in man­

aging day-to-day business. He strove gallantly 

to keep the Court moving through its docket 

even though the volume of business was such 

that the Court usually appeared to be playing a 

game of judicial catch-up. Until his health 

began to fade, White set an example of being 

one of the most prolific Justices (usually in a 

race with Holmes) in terms of generating opin­

ions of the Court. His style also reflected a con­

tinuing desire “ to stop ‘ this dissenting busi­

ness’ ”  not only as a way of presenting a more 

unified Bench but as a way of avoiding impedi­

ments to the disposition of cases.20 Only in the 

1919-1920 Term, when his eyesight and hear­

ing had deteriorated badly, did the percentage 

of unanimous decisions drop to as low as 66
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In The Supreme Court under Edward Douglass White, 1910-1921, W a lte r F . P ra tt, J r ., c o n c lu d e s  th a t w h ile 

W h ite  ( f irs t ro w , c e n te r) m a y  n o t h a v e  e x c e lle d  a t in te lle c tu a l le a d e rs h ip , h e  w a s  re a s o n a b ly  e ffe c tiv e  a s  C h ie f 

J u s tic e  a n d  m a in ta in e d  g o o d  re la tio n s h ip s w ith  h is  B re th re n .xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

p e rc e nt.21 Ye t with re s p e c t to the bro a de r p ro b­

lem of jurisdiction and the Court’s place in the 

political system, White lacked vision or initia­

tive or both. “ [H]e left . . . without having 

shown an inclination to use the office of chief 

justice to lobby Congress or otherwise seek 

benefit for the Court.” 22

The book’s development proceeds chro­

nologically, not topically, thus departing from 

the format found in other volumes in the John­

son series. Sandwiched between an introduc­

tion and a conclusion23 are eleven chapters 

that begin with “The First Term” and “ The 

1911-1912 Term” and conclude with “ The 

1919-1920 Term”  and “ The Final Term.”  The 

advantage of this format is obvious: the reader 

witnesses the work of the Court as it occurs. 

This is not to say that each chapter, focused as 

it is on a particular Term, unfolds chronologi­

cally, but that in a given Term the reader 

senses the variety of issues that the Justices

confronted and how they resolved them. 

Typically a chapter begins with a discussion 

of membership changes and a managerial 

overview of the docket, before turning to the 

Term’s decisions. By this reviewer’s count, 

the shortest of the Term chapters (IV, on the 

1913-1914 Term) reviews 23 individually or 

collectively decided cases in its 15 pages. The 

longest of the Term chapters (VII, on the 

1916-1917 Term) reviews 37 such cases in its 

30 pages. The result is a clearer sense of the 

differences of substance and pace between 

Terms. And most readers will  appreciate the 

generous presence of what has become a rare 

luxury in book publishing: all citations and 

explanatory notes appear at the bottom of the 

page.

Likewise, the disadvantage of a Term by 

Term format should be obvious: anyone open­

ing this volume to see what the White Court did 

with respect to, say, civil rights or federalism
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(neither of which appears as an entry in the 

meagerly notated index) or other topics may 

face an uphill climb. Trade-offs may be neces­

sary at times, but an index24 that contains no 

case names is hardly offset by a “ Table of 

Cases”  appendix25 that contains no page refer­

ences to the book. Thus, suppose one wants to 

locate Pratt’s analysis of ZYXWVUTSRQPONMLKJIHGFEDCBAW eeks v. U nited 

States,26 an early statement of what has be­

come the much discussed, much praised, and 

much maligned exclusionary rule. A  citation to 

W eeks appears in the Table of Cases, but with­

out page references to the book. A  look in the 

index under “ exclusionary rule” points the 

reader to pages 255-257, where the only men­

tion of W eeks occurs in footnote 39 as a cita­

tion. On the chance that the index inadvertently 

omitted the page or pages where W eeks was 

discussed, this reviewer returned to the chap­

ters surveying the 1913-1914 and the 

1914-1915 Terms but, alas, could find no 

mention of the case. So apparently the book 

contains no discussion of this important Fourth 

Amendment holding. That may be an under­

standable omission that is surely the author’ s 

call, but finding that it  is an omission consumes 

unnecessary time that could have been saved 

by a functional Table of Cases. Each of the 

other volumes in this series displays a table of 

cases with page references; otherwise, the 

table is useless. Correction in an additional 

printing or in a revised edition of what must be 

an oversight would make the volume consider­

ably more useful as a reference.

Nonetheless, Pratt’s book is a useful ad­

dition to the shelves of Supreme Court his­

tory. It demonstrates how the Court “ tested 

old doctrines for suitability in new circum­

stances.” And, when it found various doc­

trinal categories inappropriate for a changing 

day, the Justices “began to test newer catego­

ries as [they] followed the rest of the nation 

into a modem world.” 27 The operative word in 

that sentence may be “ followed,”  a word that 

may best fit  the era of judicial history called 

the White Court, and that may not be a bad ep­

ithet for any court.

Indeed, that epithet is one that the contri­

butors to dcbaZYXWVUTSRQPONMLKJIHGFEDCBASober A s a Judge might well ap­

prove.28 Edited by Richard G. Stevens and 

Matthew J. Franck, the volume consists of 

contributions by seven authors: essays on five 

Justices (Nathan P. Clifford, Stanley 

Matthews, Edward Douglass White, Fred M. 

Vinson, and Antonin Scalia), a fourteen-page 

foreword, and an article-length introduction 

and epilogue.29 The book has two levels: ad­

vocacy (or statement of a theme) and analysis. 

Each is related to the other, although each can 

just as easily stand on its own. A  reader does 

not have to accept the former to benefit from 

the latter.

The first level is captured by the title, in 

which the key word is “ sober.” Overall the 

volume is an argument for a theory or style of 

judging and constitutional interpretation—as 

well as a Congress that demands it and Su­

preme Court Justices who adhere to it—that 

the editors call judicial “ sobriety.” 30 In lan­

guage of the contemporary debate over meth­

ods of constitutional interpretation, the sober 

judge turns to text and intent, not evolutionary 

doctrine. As such the Constitution is not “ liv ­

ing” but “ limiting.” 31 As the book’s subtitle 

(“The Supreme Court and Republican Lib­

erty” ) suggests, preservation of liberty de­

pends upon a larger role for the people and the 

legislative branch and a smaller role for the 

judiciary. “ We believe that there have been 

some good justices, some ‘sober justices’ who 

did not think it their prerogative to make the 

Constitution. Their opinions may very well be 

the better ones—better precisely because they 

are not exciting, because they don’ t ‘go’ any­

where, because they rightly regard constitu­

tional law as the creature of the Constitution, 

not the Constitution as the creature of consti­

tutional law. The sober justices have minded 

their own judicial business rather than usurp­

ing first the place of the Congress and then the 

place of the Framers.” 32

Suggesting “ with some confidence that 

no justice of the Supreme Court prior to the 

Civil  War had a theory of constitutional inter­
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p re ta tio n,” 33 the book dates the onset of judi­

cial insobriety from the post-Civil War pe­

riod. Prior to 1865, constitutional fault lines 

were determined by opposing interests such 

as slavery and tariffs. Encouraged by the ap­

parent latitude of the Fourteenth Amendment 

and the emergence of new ways of thinking 

about jurisprudence, those divisions were 

supplanted by ideology and doctrine that have 

allowed Justices to fall off the wagon. 

“ Hence, it is not until there is judicial tippling 

that judicial sobriety is specially noteworthy.”  

The result has been a Court that has been 

“ drunk on doctrine”  and in great need of “ so­

bering up.” 34

The second level—analysis of five judi­

cial careers—makes the volume more than yet 

another addition to the lively ongoing debate 

over the role of the Court. That is because, 

Justice Scalia aside, the Justices described 

here as sober may have been influential in 

their day but have only occasionally been the 

subject of scholarly inquiry. Thus, dcbaZYXWVUTSRQPONMLKJIHGFEDCBASober A s a 

Judge qualifies as a unique source of 

thought-provoking and perceptive essays for 

anyone interested in the judicial careers of 

Justices Clifford, Matthews, E. D. White, and 

Vinson.

For example, Dennis G . Stevens’ chapter 

on White reinforces the portrayal offered 

more than sixty years ago by Lewis Cassidy, 

who found in the Chief Justice an attitude of 

‘“ noble unconsciousness,’ for he ‘had no sus­

picion ... of being particularly anything.’ 

One may search in vain for the terse in his 

opinions, while that pleasing faculty was ha­

bitual with Holmes.” 35 For Stevens, those 

characteristics nonetheless had value. “ Felix 

Frankfurter says that White’s opinions are 

‘models of what judicial opinions ought not 

to be.’ . . . His opinions were considered 

dense, if  not obscure ... It could be said that 

his weaknesses were also his strengths, espe­

cially if  it is the business of a judge to inter­

pret the law in a quiet, objective manner.” 36 

Probing White’s views on the commerce 

power (including his view of the Sherman

Anti-Trust Act as embodying a “ rule of rea­

son”  that determined which restraints of trade 

were actually forbidden) and on the taxing 

power (including his dissent in the Income 

Tax Case37), Stevens concludes that his re­

spect for the law precluded White from a role 

as judicial “ innovator.” 38 It “ imposes upon 

him a kind of judicial restraint that is not ac­

tually demanded by his understanding of the 

Constitution. He reads the Constitution in the 

way that a pious person might read the Bible. 

Piety itself does not preclude error in inter­

pretation, but it does restrain such a reader 

from knowingly suggesting interpretations 

that are inconsistent with the dignity and au­

thority of the text. . . Justice White’s respect 

for the Constituton .. . ensures sobriety if  not 

wisdom.” 39

The Chief Justice’s jurisprudence derived 

from “ the view that people can reason about 

the law and that reason can help us transcend 

the personal. This view places him in the tra­

dition established by John Marshall . . . ” 40 

Yet the problem with White’ s rule of reason 

was the absence of “clear judicial standards 

for what is reasonable.” 41 His assumption was 

that “ the law is reasonable in the way that he 

is reasonable. One could say that White is 

right more often than his principles should 

allow.” 42 Perhaps, but is the explanation more 

complex? For example, the essay does not 

mention White’s votes, only a year apart, on 

opposite sides in two Commerce Clause 

cases, ZYXWVUTSRQPONMLKJIHGFEDCBAW ilson v. N ew and H am m er v. 

D agenhart.  ̂In the first the Chief Justice 

wrote the opinion upholding a federal hours 

and wage statute for interstate railways,44 but 

in the second joined Justice Day’s opinion 

striking down the Child Labor Act.

Further insight into White may be 

gleaned from William D. Reeves’ P aths to  

D istinction  45 The book depicts the lives, not 

only of White (in two chapters), but of his fa­

ther (E. D. White, in one chapter), his mother 

(Catherine Sidney Lee Ringgold White 

Brousseau 46 in one chapter), and a grandfa­

ther (James White, in two chapters). With a
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p re fa c e by Da vid D. Pla te r , dcbaZYXWVUTSRQPONMLKJIHGFEDCBAP aths to  D istinc­

t ion  re ve a ls bo th a re m a rka ble he r ita ge a nd a n 

u nc o m m o n u p br inging fo r the fu tu re Chie f 

Ju s tic e .

Ja m e s White wa s c e r ta inly no o ne’s typi­

cal grandfather. Educated as a physician in 

Philadelphia and a member of St. Mary’s 

Catholic parish in that city, he was a “charm­

ing and personable Irishman, alternatively im­

pressing the masses and the classes” before 

deciding “ to sell out and move on.” 47 Moving 

on entailed a series of adventures that carried 

him from Pennsylvania to North Carolina and 

into the present-day states of Tennessee, Mis­

sissippi, and Louisiana. While on a mission to 

deliver messages from the South to the Con­

gress in 1794 requesting aid from the Indians 

(he was the first territorial delegate to the 

House of Representatives) James literally ab­

ducted a young woman named Sukey as his 

wife, who shortly gave birth to Edward 

Douglas White.48 In the author’ s view, what 

was unusual was not a life that stretched be­

tween Philadelphia and St. Martinville, Loui­

siana, but a “ systematic step-by-step progress 

ever deeper into the forest, ever away from the 

crowds. . . . [O]nly inevitable death kept him 

from marching with Sam Houston into 

Texas.” 49

His son distinguished himself in Louisi­

ana politics, serving in the U.S. House of Rep­

resentatives and as governor of the state be­

fore returning to Congress again. Following

E. D. White’s death in 1847, his wife Sidney 

managed the plantation near Thibodaux, re­

married, and directed the education and rear­

ing of her children in increasingly turbulent 

times. “ Sidney Ringgold was one of those for­

midable nineteenth-century women who sur­

vived and succeeded. As a woman, she had to 

survive repeated childbirths [and] also had to 

survive yellow fever, cholera, and swamp 

fever, diseases that swept Louisiana regularly 

for most of the century ... .She was an anchor 

in that vibrant Esplanade Avenue society so 

fascinatingly described by Kate Chopin in 

T he A w aken ing .” 50

Her son “Ned” entered the Confederate 

Army as a teenager. He was taken prisoner 

after the fall of Port Hudson (located eighteen 

miles above Baton Rouge on the Mississippi 

River) in 1863, was paroled, and then limped 

home to Thibodaux with malaria. As a young 

lawyer White was elected to the state senate in 

1874 and then appointed to the state supreme 

court in 1879. When a rival faction of the 

Democratic party took control, however, the 

Constitution of 1880 reset the minimum age 

for justices at thirty-five, a requirement White 

(barely) did not meet.51 Among Supreme 

Court Justices, White has the distinction of 

probably being among a very few who were 

ever “ ratified” out of a judicial post. White 

made the most of this apparent misfortune. 

The successful legal career that ensued led to 

his election to the United States Senate where 

he served from 1891 until 1894, when he was 

President Grover Cleveland’s third choice, 

following Senate rejection of the first two, to 

replace Justice Samuel Blatchford.

The stories and episodes the book relates 

could easily have been the makings for one of 

the James Michener sagas. The book is thus 

less about Chief Justice White and more about 

those who guided and provided for him ini­

tially. However, lineage should not be over­

looked. What one becomes is influenced by 

the family, times, and circumstances into 

which one is born. “ Solomon’s justice,”  Mark 

Twain advised, “ depends upon how Solomon 

is raised.” 52

And it is also a book about the White 

home six miles from Thibodaux, along Bayou 

Lafourche, where Ned White spent his early 

years. A neighboring plantation belonged to 

Episcopal Bishop Leonidas Polk, who was 

later a Confederate general killed in action at 

Pine Mountain, Georgia. Indeed the house is 

literally at the center of the book: a double 

page fold-out following page 86 shows the lo­

cation of the probable furnishings on the first 

floor in 1847, soon after White’s birth.53 The 

house was constructed at the edge of a sugar­

cane plantation in the 1820s in the style of an
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W h ite  re s id e d  a t 1 7 1 7  R h o d e  Is la n d  A v e n u e  (a b o v e ) w h e n h e  l iv e d  in  W a s h in g to n , b u t h is  fa m ily 's  s u g a r 

p la n ta tio n in  L o u is ia n a  (o p p o s ite  p a g e ), a  fe w  m ile s  n o rth  o f T h ib o d a u x , w a s  h is  h o m e .xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Ac a dia n c o tta ge , with the firs t flo o r ra is e d o ne 

flo o r fro m the gro u nd. The dining a re a wa s o n 

the gro u nd le ve l, with the p r inc ip a l living a re a 

o n the firs t flo o r . Do rm e r windo ws o p e ning 

into a p a rtia l s e c o nd flo o r we re a dde d in 1848. 

Alongside imposing classical revival planta­

tion houses constructed in the 1840s and 

1850s, the White home appears more func­

tional and simple. It stands today on the origi­

nal site and is being restored.

Twenty cases decided while White was 

Chief Justice are among the 537 cases, almost 

entirely on constitutional law, selected for 

summary and analysis in dcbaZYXWVUTSRQPONMLKJIHGFEDCBAT he O xford  G u ide 

to  U n ited  Sta tes Suprem e C ourt  D ecisions, 

edited by Kermit L. Hall.54 The chief criterion
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fo r inc lu s io n in this e nc y c lo p e dia o f c a s e s is 

the e dito r’ s judgment on those that have been 

“ the ... most important.” 55 The selection pro­

cess seems to have worked well: it is difficult  

to think of a case meriting inclusion that did 

not make the cut. Current through June 1998, 

the 537 essays56 range in length from barely 

half a column to four or more columns57 and 

are helpfully arranged alphabetically by case, 

not chronologically. Contributors, including 

legal scholars, historians, and political scien­

tists, number 152. Each entry “ not only sheds 

light on the evolution of constitutional law but 

also maps the nation’s underlying social, cul­

tural, and political dynamics, a map traced in 

the actions of litigants and the justices who re­

sponded to them.” 58

Just as dcbaZYXWVUTSRQPONMLKJIHGFEDCBAT he O xford  G u ide allots cases 

varying amounts of space, so also do the cases 

fall unequally across Court periods, as Table 1 

illustrates. The volume’ s emphasis is decid­

edly contemporary, with slightly more than 

half the cases selected for inclusion having 

come down since 1953. Supplementing the 

analyses are a glossary, four tables on the ap­

pointment and succession of Justices, and 

thorough case and topical indexes. Novices 

and experts alike will  find T he O xford  G u ide 

a convenient reference work that nicely com­

plements, and updates in part, the same edi­

tor’s more substantial volume on the Supreme 

Court, produced by the same publisher in 

1992.59

Three cases not mentioned in T he O x ­

fo rd  G u ide were decided in 1906 and 1909 

while White was still an Associate Justice.60 

They involved an episode in Supreme Court 

history that has largely fallen out of sight: the 

contempt trial and conviction of Sheriff John

F. Shipp and others. Even Charles Warren’s 

monumental work,61 written little more than a 

decade later, made no mentioned of the affair. 

To their credit, Mark Curriden and Leroy 

Phillips, Jr.—a Dallas journalist and a Chatta­

nooga trial attorney respectively—have res­

cued the episode from obscurity in C on tem p t 

of  C ourt. 62

Events unfold in a fast-moving and rivet­

ing narrative that, once begun, is hard to put 

down. On January 23, 1906, a black man
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TABLE 1: Distribution of Cases in The Oxford Guide

Court Period Cases Included Average per YearxwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Pre-Marshall 5 0.45
Marshall 26 0.76
Taney 25 0.89
Chase 14 1.6
Waite 26 1.9
Fuller 35 1.6
White 20 1.8
Taft 21 2.3
Hughes 43 3.9
Stone 13 2.6
Vinson 28 4.0
Warren 79 4.9
Burger 103 6.0
Rehnquist (through June 1998) 99 8.2

named Ed Johnson was arrested in Chatta­

nooga, Tennessee, for the rape of a white 

woman named Nevada Taylor. Prior to the 

trial, a mob wrecked the county jail in an un­

successful attempt to lynch Johnson (who had 

been whisked out of town four hours earlier). 

Sheriff Shipp, facing reelection, declined to 

seek prosecution of any of the vigilantes. In 

February, less than three weeks after commis­

sion of the crime, the jury returned a verdict of 

guilty and the trial judge sentenced Johnson to 

death. Court-appointed counsel collectively 

declined to ask for a new trial or appeal, 

whereupon two black attorneys named Styles 

Hutchins and Noah Parden took the highly un­

usual step for that day of turning to the United 

States Circuit Court for habeas corpus relief. 

Circuit Judge Charles Clark doubted both the 

applicability of federal constitutional provi­

sions to state criminal justice and his authority 

to intervene in a state criminal case, even if  

the allegations of trial irregularities advanced 

by Johnson’ s new attorneys were true. How­

ever, he issued a short stay of execution to 

allow appeal to the U.S. Supreme Court.

Aided by Emanuel D. Molyneaux 

Hewlett, a black attorney in Washington who 

was a member of the Supreme Court bar, 

Parden traveled to Washington to appeal the 

lower court’ s ruling before Justice John Mar­

shall Harlan, who, as Circuit Justice, had 

oversight of the Sixth Circuit that included 

Tennessee. Harlan consulted with the full  

Court at Chief Justice Fuller’s home on 

Sunday morning, March 18, before allowing 

the appeal and further staying the execution. 

By Monday evening, word of the Court’s ac­

tion had spread through Chattanooga. At 

nightfall a mob gathered at the jail, laid siege, 

and before midnight broke through the re­

maining barriers and seized Johnson from his 

cell. Insisting on his innocence to the end, he 

was promptly hanged from a bridge spanning 

the Tennessee River. A note attached to his 

body condemned the Supreme Court for inter­

vening into a local matter.

An investigation by federal authorities 

led to the filing  of contempt charges against 

Sheriff Shipp and eight others and a trial for 

contempt before the Supreme Court. In the 

spring of 1909 the Court found Shipp and five 

of the others guilty of contempt, apparently 

the only such incident in which the “ Court en­

forced its own ruling.” 63 Justices Rufus 

Peckham, White, and Joseph McKenna 

judged the record lacking sufficient evidence 

and dissented. Justice William Moody64 did 

not participate. The Court then dismissed 

Johnson’s appeal, now “ abated by death of 

appellant.” 65 One can imagine the landmark
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W h e n P re s id e n t N ix o n  ( r ig h t) h a d  th e  o p p o rtu n ity to  n a m e  C h ie f J u s tic e  E a r l W a rre n 's s u c c e s s o r in 1 9 6 9 , 

A tto rn e y  G e n e ra l J o h n  M itc h e ll ( le ft) a n d  D e p u ty  A tto rn e y  G e n e ra l K le in d ie n s t g e n e ra te d  a  l is t o f 1 5 0  c a n d i­

d a te s , w h ic h  th e  P re s id e n t th e n  p a re d  d o w n  to  te n  n a m e s . In  a d d it io n  to  th e  e v e n tu a l n o m in e e , W a rre n E . 

B u rg e r, fu tu re  n o m in e e s  H a rry  A . B la c k m u n , L e w is  F . P o w e ll, J r ., a n d  C le m e n t H a y n s w o rth  a ls o  m a d e  th e  c u t.xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

s ta tu s the c a s e wo u ld ha ve ins ta ntly a c qu ire d 

ha d ly nc h la w no t p re va ile d a nd ha d the High 

Co u rt o rde re d a ne w tr ia l fo r Jo hns o n.

The a c c o u nt Cu rr ide n a nd Phillip s p ro­

vide succeeds on all counts but one. The trag­

edy may be “ The Turn-of-the-Century Lynch­

ing That Launched a Hundred Years of 

Federalism,”  as the subtitle of the book pro­

claims, but that remains to be shown. Discus­

sion of the wider impact of the episode is rele­

gated to a sixteen-page epilogue.66 Among the 

claims made there are that the Court’s actions 

were responsible for (1) a decline in the num­

ber of lynchings nationally in 1909 from 

ninety-seven to eighty-two,67 (2) an increase in 

the number of persons saved from lynchings 

from only six in 1906 to nineteen in 1910, and 

(3) a continuation of those trends during the 

decade that followed.68 Moreover, the authors 

point out that “ [njearly every single federal 

constitutional issue raised by Noah Parden and 

Styles Hutchins in their appeal . . . became 

legal precedent in the decades that fol­

lowed. ... In decision after decision spread

out over fifty  years, the justices have endorsed 

and implemented Parden’s original arguments 

into the law of the land.” 69 The data on lynch­

ings are undoubtedly correct, as is their charac­

terization of Supreme Court decisions from the 

1920s and 1930s through the 1960s and 1970s. 

What remains undocumented is the connection 

between the Johnson/Shipp affair on the one 

hand and the data and the Court’ s record on the 

other. A  more modest yet still significant claim 

would have been to assert that the affair vividly  

demonstrated the shortcomings of the consti­

tutional order in place in 1906 with regard to 

protecting individual rights.

The White Court ended almost exactly 

twenty-four years before the presidency of 

Harry S Truman began. And the Truman years 

mark the starting point for David Alistair 

Yalof’s dcbaZYXWVUTSRQPONMLKJIHGFEDCBAP ursu it  of  Justices,70 a consequential 

and aptly titled study on staffing the Supreme 

Court. Given the number of controversial 

nominations, successful and unsuccessful, to 

the Supreme Bench since 1965, practically a 

w ho le new subfield on judicial appointments
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W h e n th e re tire m e n t o f J u s tic e  

C h a r le s E . W h itta k e r in  1 9 6 2  le ft 

P re s id e n t J o h n  F . K e n n e d y  w ith  a  

v a c a n c y o n th e S u p re m e C o u rt, 

h e d ire c te d h is b ro th e r, A tto rn e y  

G e n e ra l R o b e rt F . K e n n e d y ( le ft) 

to  s u p e rv is e  th e  s e a rc h  fo r c a n d i­

d a te s . K e n n e d y in  tu rn  d e le g a te d  

th e a s s ig n m e n t to D e p u ty  

A tto rn e y G e n e ra l B y ro n R . W h ite  

a n d  to  a s s is ta n t a tto rn e y s  g e n e ra l 

N ic h o la s K a tz e n b a c h ( r ig h t) a n d  

J o s e p h D o la n (o p p o s ite p a g e ). 

W h ite w a s s e le c te d a s th e n o m ­

in e e w h e n h e w a s o n a tr ip to  

D e n v e r.xwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

ha s e m e rge d within p o litic a l s c ie nc e .71 Much 

of the research has focused on the politics of 

confirmation in the Senate, including the role 

of interest groups and often the deftness or in­

eptitude of presidential management once a 

nomination has been announced. What makes 

Yalof’ s contribution unique as far as the Su­

preme Court is concerned72 is his nearly exclu­

sive focus on the ZYXWVUTSRQPONMLKJIHGFEDCBAselection of a nominee: that 

is, the events, forces, and personalities in play 

prior to the moment that the president submits 

someone’s name to the Senate. What happens 

in this prenomination stage is significant be­

cause, despite the number of contentious nom­

inations in the past forty-five years, the over­

whelming majority have been confirmed.

“ [Wjhy were these particular candidates 

chosen over others possessing similar—and in 

some cases superior—qualifications?” Yalof 

asks. He rejects as being “ oversimplified”  the 

“ classic ‘ textbook’ portrayal of the Supreme 

Court nomination process” in which Presi­

dents choose Justices “ more for their judicial

politics than for their judicial talents.” That 

view “ usually ignores the more complex po­

litical environment in which modern presi­

dents must act, including the various intrica­

cies and nuances of executive branch politics.

... Modern presidents are often forced to arbi­

trate among factions within their own admin­

istrations, each pursuing its own interests and 

agendas. ... In recent administrations the 

final choice of a nominee has usually reflected 

one advisor’s hard-won victory over his ri­

vals, without necessarily accounting for the 

president’s other political interests.” 73

This conclusion arises from the author’s 

reliance on presidential papers, other manu­

script collections, oral histories, and inter­

views with participants such as former staff 

members at the White House and Department 

of Justice, as well as more conventional 

sources. Because many such sources from the 

presidencies of George H. W. Bush and Bill  

Clinton remained either sparse or entirely un­

available to Yalof, dcbaZYXWVUTSRQPONMLKJIHGFEDCBAP ursu it of Justices for-
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m a lly extends only through the Reagan presi­

dency. Otherwise systematic analysis across 

administrations would have been impossible. 

Nonetheless, for readers with an overweening 

desire for currency, a final chapter offers “ ini­

tial observations”  on the selection practices of 

the two most recent presidents.74

The comparative analysis draws on three 

sets of factors, which Yalof lays out in the in­

troduction. The first set highlights variables in 

the immediate political context, including the 

“ timing”  of a vacancy, the partisan and ideo­

logical composition of the Senate, the presi­

dent’s public approval ratings, attributes of 

the departing Justice, and the “ realistic pool”  

of available candidates.75 The second set of 

factors consists of different decisional frame­

works that Presidents since 1945 have tended 

to employ: (1) an “ open selection”  framework 

in which all important decisions about a nomi­

nee are made after the President learns of a va­

cancy; (2) a “ single-candidate focused”  

framework in which the probable nominee 

has been chosen in advance of any vacancy;

and (3) a “criteria-driven” framework where, 

prior to a vacancy, the President has decided 

upon specific criteria any nominee will  have 

to meet.76 Regardless of which framework is 

in operation, administrations vary in how they 

structure the selection process. “ On one end 

of a continuum lies a strictly personal ap­

proach ... in which the president primarily 

keeps his own counsel. ... On the other end 

lies a more bureaucratic approach, in which 

. . . advisors and subordinates make many 

critical selection decisions ... on behalf of the 

president.” 77 The third set of factors includes 

ten variables that the author finds most deci­

sive in shaping Court staffing since 1945. 

They encompass developments such as the 

growth and bureaucratization of both the 

White House and the Justice Department, split 

party control between the White House and 

the Senate, and an increasingly public and 

media-driven confirmation process.78

The book is filled with insight and detail 

that will  be new information to many students 

of the Supreme Court. When President Nixon
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ha d the o p p o rtu nity to na m e Chie f Ju s tic e Ea r l 

Wa rre n’s successor in 1969, Attorney Gen­

eral John Mitchell and Deputy Attorney Gen­

eral Richard Kleindienst generated a list of 

150 possible candidates. “ Mitchell then 

hand-carried the list over to the White House, 

where he and the president pared it down to 

ten names.” 79 That short list included not only 

the eventual nominee, Warren E. Burger, but 

also Harry Blackmun,80 Lewis Powell, and 

Clement Haynsworth, all of whom would 

soon be nominated to the Supreme Court.

President Kennedy’s nomination of 

Byron White in 1962 was even more involved 

and revealed considerable tension among the 

president’s closest advisers. According to the 

author, even before Justice Charles 

Whittaker’s departure became known, Ken­

nedy had promised a seat on the Court to Ar­

thur Goldberg, then serving as his Secretary 

of Labor.81 However, when faced with the va­

cancy, the consensus was that Goldberg was 

needed where he was. Robert Kennedy, the

Attorney General and the President’ s brother, 

directed Deputy Attorney General White to 

head the search for candidates. White was 

preparing to travel to Denver for a meeting 

and delegated the task to assistants Joseph 

Dolan and Nicholas Katzenbach with instruc­

tions to report their findings to the Attorney 

General. In the meantime, White House ad­

viser Theodore Sorenson prepared his own 

list for the President’s consideration. He pre­

ferred Harvard legal scholar Paul Freund 

above all other candidates, and others close to 

the President such as McGeorge Bundy cam­

paigned for Freund as well. Sorenson recom­

mended saving Goldberg for the Chief 

Justiceship when that became available. 

Among the top names on the Dolan- 

Katzenbach list were Freund and—thanks to 

Dolan—White himself. Robert Kennedy pre­

ferred Court of Appeals Judge William  

Hastie,82 but “ [t]he attorney general’ s top pri­

ority, however, was to blunt any possible in­

terest in Freund.”  A Kennedy supporter dur­
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ing the 1950s, Freund had turned down the 

President-elect’s request to be Solicitor Gen­

eral. “Robert Kennedy took the rejection per­

sonally; he perceived—perhaps accu­

rately—that Freund did not want to work 

under his command.... Learning of Sorenson 

and Katzenbach’ s support for Freund, Robert 

Kennedy now aggressively lobbied his 

brother against such a nomination.” 83

In a meeting on March 29, Robert Ken­

nedy invited Dolan and Katzenbach to the 

White House to discuss names. “ Dolan stren­

uously objected to Hastie’s nomination, fear­

ing it would ‘blow everything we’ve got 

going on the Hill. ’ Katzenbach favored 

Freund, though he noted that appointment of 

‘another Harvard professor’ might be a prob­

lem. Both Dolan and Katzenbach then spoke 

enthusiastically of Byron White. . . . After­

wards, Katzenbach and Dolan tried to use the 

Attorney General’s own vanity to benefit 

White’s cause: Katzenbach’s suggestion that 

the Justice Department might suffer substan­

tially in White’s absence may have helped 

move Robert Kennedy over to White’ s 

camp.” Thus the Attorney General’s “ stead­

fast efforts buried Freund’s candidacy even 

while it enjoyed the support of at least four 

other high-level advisors.”  Once White’ s ad­

vantages became clear, his nomination on 

March 30 “became all but inevitable.” 84

Four years after the first Justice named 

White became Chief Justice of the United 

States, he responded in uncharacteristic elo­

quence to a toast at the annual banquet of the 

American Bar Association. He pointed to the 

American flag. “ I can recollect the day when 

to me it was but the emblem of darkness, of 

misery, of suffering, of despair and despo­

tism,”  he declared. “But ah! In the clarified vi­

sion in which it is now given me to see it, as I 

look upon its azure field it is glorious not only 

with the north star’s steady light, but is re­

splendent with the luster of the southern cross; 

and as I contemplate its stripes, they serve to 

mark the broad way for the advance of a 

mighty people blessed with that plenitude of

liberty tempered with justice and self-restraint 

essential to the protection of the rights of 

all.” 85 The Supreme Court, he insisted, had a 

central role in protecting that constitutional 

order. Not quite nine decades later, the books 

surveyed here bear out the poignancy of Chief 

Justice White’ s claim.
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