Introduction
Melvin 1. Urofsky

Ever since the crack-up of communism in
the 1980s, there has been an almost feverish
interest in the American Constitution overseas,
especially in those countries emerging from
under the thumb of the Soviet Union. Within
the Constitution no section draws more interest
than the Bill of Rights, and there the greatest
object of curiosity, veneration and awe is the
First Amendment with its guarantees of freedom
of expression.

But the First Amendment Speech Clause,
which is the focus of this issue and the subject
of a series of lectures at the Court in 1999 spon-
sored by the Society, also confuses many
foreigners. While those for whom free speech
has been a dream yearn to be able to say what
they want, many also believe that there are
limits—even in a free society—to what one may
say.

In Australia, for example, the rules of libel
still reflect nineteenth-century English custom,
and a majority of libel suits in Australian courts
are filed by government officials against
newspapers who have been critical of their
performance in office. When I lectured on
American rights in eastern Europe for the United
States Information Agency, I could always count
on a good discussion about the limits of free
speech. Much as my audiences envied
American freedoms, they had a sense of
communal order that supported restrictions on
that very speech.

In this issue we get both a historical and a
contemporary sense of how the jurisprudence
of free speech has evolved in this country. Most
constitutional law professors start with the 1919
Holmes opinions in Schenck and Abrams, and

then jump to the great exposition by Brandeis
in Whitney v. California.

But recent scholarship argues that we need
to go back further in our history if we really
want to understand the First Amendment.
Murray Dry looks at the infamous Alien and
Sedition laws of the late eighteenth century to
start our historical journey, and David M.
Rabban, whose articles and books have been
suggesting earlier antecedents than the World
‘War [ cases, looks at what he has called “the
forgotten years.”

Students of free speech all leamn of the clear
and present danger test and, truth be told, that
may be all they learn. It is often unclear if they
really understand it. In these pages, Douglas
Laycock takes us on an illuminating tour of one
of the most famous constitutional tests ever
enunciated.

But what of the present? Is clear and
present danger still a viable test?

Departing from the standard lecture
format, the Society invited a panel, moderated
by Kenneth Tollett, to discuss that question.
The introductory remarks of the panelists,
Walter Berns and Philippa Strum, are published
here. They serve as a useful preface to Lilian
R. BeVier’s survey of free expression during
the Warren Court and Burger Court eras.

On a personal note, I had Professor BeVier
as a professor when I attended the University
of Virginia Law School, and while she and I
frequently disagreed, [ always found her views,
especially on the First Amendment,
challenging. Let me take this space to thank
her for helping me focus my own thoughts on
the issue.



The Origins and Foundations
of the First Amendment and
the Alien and Sedition Acts

Murray Dry

We seem to accord more importance to the First Amendment freedoms, and the Bill of Rights

in general, today than the American Founders did. Where they focused on the structure and
powers of government, we focus on individual rights against government. I overstate the differ-
ence in order to make this point; the best way to study the First Amendment freedoms of religion
and speech is to examine their relationship to the purpose of government as a whole.

This article has three main parts. In part one, I consider the significance of what could be
called our country’s dual founding: by Puritan settlers in the early seventeenth century and then
by rights-based constitution-makers in the latter part of the eighteenth century. In part two, I
look to the state constitutions for instruction about the meaning of religious freedom and free-
dom of speech. In part three, I examine the First Amendment, from the federal Constitution and

the Bill of Rights to Madison’s response to the Alien and Sedition Acts.

I. Origins and Foundations of Our First
Amendment Freedoms

In his introduction to volume one of De-
mocracy in America, published in 1835,
Alexis de Tocqueville emphasized democratic
revolution as the characteristic ofhis age. “This
whole book has been written under the impulse
of a kind of religious dread inspired by con-
templation of this irresistible revolution....”
Tocqueville calls for a “new political
science...for a world itself quite new.” More-
over, he views America as the country to study,

since “I saw in America...the shape of democ-
racy itself...its inclinations, character, preju-
dices, and passions....””

Convinced that freedom cannot survive
without good mores, and that good mores re-
quire religion, Tocqueville is most impressed
with the way religion supports freedom in
America. In France, on the other hand, “[m]en
of religion fight against freedom, and lovers of
liberty attack religions...honest and enlightened
citizens are the enemies of all progress, while
men without patriotism or morals make them-
selves the apostles of civilization and enlight-
enment!”
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Tocqueville’s concern for the opposition
between religion and freedom in France may
account for his discussion of the Puritans in
chapter two, which is titled “Concerning Their
Point of Departure and Its Importance for the
Future of the Anglo Americans.” Remarking
on the importance of origins for understand-
ing human beings, and then analogizing nations
to human beings, Tocqueville calls this chap-
ter, on the Puritans, “the germ of all that is to
follow and the key to almost the whole work.™

The Puritans came from England with a
common language, the germ of democracy, and
ahigh level of education. The education comes
from their religion: “[I]n America it is religion
which leads to enlightenment and the obser-
vance of divine laws which leads men to lib-
erty.”> Thus, the Puritans present Tocqueville
with “a marvelous combination,... the spirit of
religion and the spirit of freedom.”

Religion regards civil liberty as a noble
exercise of men’s faculties, the world
of politics being a sphere intended by
the Creator for the free play of intelli-
gence. Religion, being free and pow-
erful within its own sphere and content
with the position reserved for it, real-
izes that its sway is all the better estab-
lished because it relies only on its own
powers and rules men’s hearts without
external support.®

Tocqueville’s discussion of Puritan com-
pacts and their criminal codes complicates the
relationship between liberty and religion how-
ever. Here is a part of the Mayflower Com-
pact, which he quotes:

We whose names are underwritten
...having undertaken for the glory of
God, and advancement of the Christian
faith, and the honor of our king and
country... do enact, constitute, and
frame such just and equal laws ...as shall
be thought most meet and convenient
for the general good of the colony....”
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After quoting a part of Connecticut’s crimi-
nal code—"“If any man after legal conviction
shall have or worship any other God but the
Lord God, he shall be put to death—,”
Tocqueville adds:

Blasphemy, sorcery, adultery, and
rape are punishfable] by death; a son
who outrages his parents is subject to
the same penalty. Thus the legislation
of a rough, half-civilized people was
transported into the midst of an edu-
cated society with gentle mores; as a
result the death penalty has never been
more frequently prescribed by the laws
or more seldom carried out.®

Tocqueville does not hesitate to call these
“ridiculous and tyrannical laws,” as he reminds
his readers that they were “voted by the free
agreement of all the interested parties them-
selves.”

Apracticing Catholic, Tocqueville supports
a version of Christianity that rejects the sever-
ity of the Old Testament in the name of gentle
mores. Tocqueville not only celebrates a sig-
nificant revision in the relationship between
religion and government, but he implies that
the change was bound to occur, was not funda-
mental, and hence barely needs to be noted. 1
think a full account of the relationship between
the Puritans’ religious polity and the spirit of
religion and the spirit of liberty that character-
ize the American constitutional polity must
acknowledge a principled break as well as con-
tinuity. That is why I have included the term
foundations in the title of this essay. America’s
origins are with the Puritan settlers but our
foundations as a people, as a body politic, rest
on the principles of government articulated in
the Declaration of Independence. These prin-
ciples were embodied in the new state consti-
tutions and brought to completion in the new
federal Constitution, with its new form of fed-
eralism as well as its Bill of Rights.

There are differences between a body poli-
tic formed by the principles of the Declaration
of Independence, which are in miniature a state-
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Alexis de Tocqueville wrote that the Puritans possessed “a marvelous combination,...the spirit of religion and the

spirit of freedom.”

ment of John Locke’s political philosophy, and
the Puritan body politic. I will use John
Winthrop’s sermon on Christian charity, given
on board the Arbella in the Atlantic in 1630,
and the Declaration of Independence to make
this comparison. Each document describes
government in terms of a covenant. I will fo-
cus on the parties to the covenant, the laws that
guide them, and the purpose of the covenants.
For the Puritan body politic, the parties to
the covenant are the fellows in the company
and God, the laws are laws of nature and laws
of grace, and the community’s end is “to im-
prove our lives to do more service to the
Lord.”"® In the Declaration, the parties to the
covenant are every man to every man, the laws
are the law of nature and Nature’s God, and
the end is to secure the natural rights flowing
from that law, the right to life, liberty and the
pursuit of happiness. Winthrop’s law of na-
ture focuses on the duty to “love thy neighbor
as thyself,” and the law of the Gospel requires
even more, that one love one’s enemies. "

In the Declaration, when a people’s rights
are seriously violated, they may alter or abolish
their government and establish another. They
may appeal “to the Supreme Judge of the world
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for the rectitude of [their] intentions,” and they
may declare their independence “with a firm re-
liance on the Protection of Divine Providence,”
but it is their decision and they “mutually pledge
lives, fortunes and sacred honor.”

Winthrop, in contrast, warns his company
that

if we shall neglect the observation of

these articles...and dissembling with our
God, shall fall to embrace this present
world and prosecute our carnal inten-
tions, seeking great things for ourselves
and our posterity, the Lord will surely
break out in wrath against us, be re-
venged of such a perjured people, and
make us know the price of the breach
of such a covenant."

This speech reveals that the original politi-
cal communities in America were religious
polities, even if they were not, in the case of
the Puritans, hierarchical. It is not simply that
religion was bound up with politics. Divine
providence included an understanding of di-
vine punishment. And the way of life the
people were instructed to follow required a
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much stricter control over desires of the body
and passions for this worldly success than the
Declaration of Independence’s affirmation of
the inalienable natural rights of life, liberty, and
the pursuit of happiness.

Tocqueville may have deliberately con-
cealed what I am describing as a break from
the Puritans to the constitutional polity, in or-
der to be able to convince his countrymen that
religion and democratic freedom go together.

I am suggesting that the Declaration of In-
dependence and the subsequent state constitu-
tions and bills of rights reflect new principles
of government and that these principles of gov-
emment derive from the Enlightenment philoso-
phy of the seventeenth and eighteenth centu-
ries. For the Americans, this means Locke and
Montesquieu in particular. The Puritan influ-
ence was not eradicated with the introduction
ofthese new and different principles, however.
Changes in practice tend to take place over time.
Older language, and in some cases older laws,
remain. Even today, we find indications of the
dual character of our founding, or, differenty
stated, the tension between our Puritan begin-
nings and our liberal constitutional founding.
Here is a contemporary illustration of that du-
alism: Many Americans do not understand why
the Supreme Court has kept prayer out of the
public schools, while judges and lawyers gen-
erally regard school sponsored prayer as a vio-
lation of the Establishment Clause.

II. The First Amendment Freedoms
in the State Constitutions

The religious freedom that the First Amend-
ment protects derives from our constitutional
polity, not the Puritan polity. I now turn to the
earliest manifestations of our First Amendment
freedoms. I will start with religion.

A. Religion

From 1776 to 1784, every state but Rhode
Island and Connecticut framed a new constitu-
tion, six of them, Virginia, Pennsylvania, Mary-
land, North Carolina, Massachusetts, and New
Hampshire, included bills of rights as preambles
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to the frame of government, in their constitu-
tions. These bills of rights contain statements
of the purpose of government similar to the
Declaration of Independence. But the state-
ments about religion differ. Here is Virginia’s:

That religion, or the duty which we owe

to our Creator, and the manner of dis-
charging it, can be directed only by rea-
son and conviction, not by force or vio-
lence; and therefore all men are equally
entitled to the free exercise of religion,
according to the dictates of conscience;
and that it is the mutual duty of all to
practise Christian forbearance, love, and
charity towards each other."”

Pennsylvania’s provision also contains ex-
plicit prohibitions against compelled attendance
of religious worship or financial support.'* But
the Massachusetts bill of rights authorized the
towns, parishes and precincts to provide finan-
cial support for public Protestant teachers of re-
ligion, and the legislature to require attendance,
subject to considerations of conscience and con-
venience.”* John Adams, the main author of the
Constitution, described the laws of Massachu-
setts “the most mild and equitable establishment
of religion that was known in the world, if in-
deed they could be called an establishment.””'¢
Massachusetts also required that the governor be
a Christian. Except for Virginia and New Jer-
sey, every other constitution had some religious
requirement—either belief in God, Christianity,
or Protestantism—for office holding, and five
states had religious qualifications for the enjoy-
ment of civil rights. These provisions reflected
the view, stated in the Massachusetts Constitu-
tion, that “the happiness of a people, and the good
order and preservation of civil government, es-
sentially depend upon piety, religion, and mo-
rality....”"” This was Tocqueville’s argument
about mores and religion, used here to justify
government support for religion.

The fullest debate over public support for
religious instruction took place in Virginia.
That state’s religious freedom clause did not
expressly prohibit such support, and the legis-
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lature debated General Assessment bills twice
during the Confederation period.

The first effort was made in 1779, partly in
response to Jefferson’s bill for establishing re-
ligious freedom. Jefferson’s preamble began
as follows.

Well aware that the opinions and be-
lief of men depend not on their own will,
but follow involuntarily the evidence pro-
posed to their minds; that Almighty God
hath created the mind free, and mani-
fested his supreme will that free it shall
remain by making it altogether insuscep-
tible of restraint; that all attempts to in-
fluence it by temporal punishments, or
burthens, or by civil incapacitations, tend
only to beget habits of hypocrisy and
meanness, and are a departure from the
plan of the holy author of our religion,
who being lord both of body and mind,
yet chose not to propagate it by coercions
on either, as was in his Almighty power
to do, but to extend it by its influence on
reason alone....

Jefferson goes on to argue “that our civil
rights have no dependence on our religious
opinions,” and moreover “that truth is great and
will prevail if left to herself; that she is the
proper. . .antagonist to error....”* This pas-
sage reveals an interesting connection between
our First Amendment freedoms; what Jefferson,
following Locke and Milton, maintains about
religious opinions, John Stuart Mill extends to
political opinions; and later Justice Oliver
Wendell Holmes, Jr., brings it into American
constitutional law as the marketplace of ideas."

Neither Jefferson’s bill nor the first Assess-
ment bill was passed in 1779 and the issue was
not reconsidered until after the War. In 1784, a
second Assessment Bill was proposed and it
had strong support. The proponents argued
that legislative support for teachers of religion
was justified because Christian knowledge
tends to “correct the morals of men, restrain
their vices, and preserve the peace of society.”
They also argued that it was constitutional,
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since no distinctions were recognized “amongst
the different societies or communities of Chris-
tians....” Quakers and Menonists were permit-
ted to decide how their money could best be
used “to promote their particular mode of wor-
ship.”®
"When a final vote was delayed until after
the next election, Madison took the opportu-
nity to write out his objections to the bill and
send it to his political friends, who circulated
it among the people in 1785, urging them to
send the legislature resolutions opposing As-
sessment. As a result of Madison’s efforts,
along with the efforts of the Baptists and the
Presbyterians, the Assessment Bill was de-
feated and Jefferson’s bill was passed in 1786.
Madison’s Memorial takes the form of a
petition from the people addressed to the leg-
islature. It consists of fifteen points. Madison’s
central point was that “the establishment in
question is not necessary for the support of
Civil Government.” I am interested in his first
statement, which resembles Jefferson but is also
distinctively Madisonian,

Because we hold it for a fundamental
and undeniable truth, “that Religion or
the duty which we owe to our Creator
and the manner of discharging it, can
be directed only by reason and convic-
tion, not by force or violence.” The Re-
ligion then of every man must be left to
the conviction and conscience of every
man; and it is the right of every man to
exercise it as these may dictate. This
right is in its nature an unalienable right.
It is unalienable because the opinions
of men, depending only on the evidence
contemplated by their own minds[,]
cannot follow the dictates of other men:
It is unalienable also, because what is
here a right towards men, is a duty to-
wards the Creator. It is the duty of ev-
ery man to render to the Creator such
homage and such only as he believes to
be acceptable to him.?!

In her commentary on Madison’s Memo-
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rial, Eva Brann points out that Madison’s defi-
nition of religion, taken from the Virginia Dec-
laration of Rights, “is a conflation of the Roman
notion of obligatory performance and the bibli-
cal idea of obedience to the Creator, while the
Christian salvational sense, to be introduced in
the middle paragraphs, is here missing.”? Since
the divine duty is a right in relation to other men,
it must be “individually discharged.” Brannalso
notes that Madison’s account of the separation
of the realms of religion and government differs
from Roger Williams’s account of the “garden
of the church and the wilderness [Brann’s em-
phasis] of the world” in this manner:

In contrast, the precedence of the reli-
gious realm set out in the Memorial is
not seen from the perspective of the world
beyond, but from the position of a prac-
ticing citizen of this world, albeit with
prior obligations. This is precisely why
the functionaries of civil society may not
invade the realm of religion—because
that realm is here conceived as belong-
ing to the active life of the world, not to
civil society but certainly to society. The
suspicion and contempt of the world, on
the other hand, against whose intrusions
the soul and the church must be guarded,
belongs to Christian liberty, a theologi-
cal condition and not a civil right.*

Where Jefferson’s bill referred to the exten-
sion of “our religion” by “its influence on rea-
son alone,” “Madison’s civil theology,” by en-
compassing all religions, Brann argues, “is a far
more genuine grounding for religious plural-
ism.”* At the same time, the prominence that
Madison gives to “the active life of the world,”
in contrast to Roger Williams’ preference for the
“garden of the church” over the “wilderness of
the world,” agrees with Jefferson. This fact tells
against historian Mark DeWolf Howe’s argument
that Williams’ influence on the First Amendment
was greater than Jefferson’s.”> Williams was the
first to use the metaphorical “wall of separation”
language, in a letter written to John Cotton from
London in 1644. Jefferson appropriated the
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The sermon on Christian charity given by John
Winthrop aboard the Arbella in the Atlantic in 1630
included an understanding of divine punishment as well
as of divine providence. He instructed his fellow Puri-
tans to control strictly their desires of the body and
their passions for wordly success.

phrase, as an interpretation of the First
Amendment’s religion clauses, in a public ad-
dress to the Baptists of Danbury Connecticut in
1802.¢ That both Williams and Jefferson could
use the same metaphor to describe church-state
relations reflects what I have called our dual
founding. I turn now to freedom of speech.

B. Freedom of Speech and
Freedom of the Press

The state constitutional provisions concern-
ing freedom of speech and freedom of the press
address three points and are consistent from
state to state: three state constitutions include
a “Speech and Debate Clause™ for lawmakers
(Maryland, Massachusetts, and New Hamp-
shire); eight secure the people’s right to free-
dom of speech and press; and six states pro-
vide for the people’s right to assemble and pe-
tition the government. What does the freedom
of speech or of the press mean? Delaware’s
provision is the most complete.

The press shall be free to every citizen
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who undertakes to examine the official
conduct of men acting in a public ca-
pacity; and any citizen may print on any
subject, being responsible for the abuse
of that liberty. In prosecutions for pub-
lications investigating the proceedings
of officers, or where the matter pub-
lished is proper for public information,
the truth thereof may be given in evi-
dence; and in all indictments for libels,
the jury may determine the facts and the
law, as in other cases.?”’

This reflects a liberalized version of En-
glish common law on freedom of the press. To
understand it, we should turn to Blackstone’s
Commentaries on the Laws of England, the
authority in England and America from its pub-
lication in 1765-1769. Blackstone describes
liberty of the press at the end of his chapter
“Of Offences Against the Public Peace,” in par-
ticular after his discussion of libel. Libels as
public offenses, or seditious libels, are as

malicious defamations of any person,
and especially a magistrate, made pub-
lic by either printing, writing, signs, or
pictures, in order to provoke him to
wrath, or expose him to public hatred,
contempt, and ridicule. The direct ten-
dency of these libels is the breach of
the public peace, by stirring up the ob-
jects of them to revenge, and perhaps
to bloodshed.?®

In criminal libel, the truth can be no de-
fense “since the provocation, and not the fal-
sity, is the thing to be punished criminally....”
That is because “the tendency which all libels
have to create animosities, and to disturb the
public peace, is the sole consideration of the
law.”? In a civil action, however, “a libel must
appear to be false, as well as scandalous; for, if
the charge be true, the plaintiffhas received no
private injury, and has no ground to demand a
compensation for himself, whatever offence it
may be against the public peace....” Conse-
quently, Blackstone continues, “the liberty of
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the press, properly understood, is by no means
infringed or violated” by subsequent punish-
ments for libel, only by “previous restraints
upon [the] publications.” Punishment for “any
dangerous or offensive writings...is necessary
for the preservation of peace and good order,
of government and religion, the only solid foun-
dations of civil liberty.”*°

Blackstone’s account suggests that there is a
link between the two First Amendment freedoms.
As Americans thought more about the implica-
tions of government based on consent of the gov-
erned and limited in its object to securing the
rights of man, they were likely to view religion
in terms of an individual right and freedom of
speech as another right that is essential for hold-
ing officials responsible. The occasion to press
this latter point did not arise until a decade after
the Constitution’s ratification.

Until then, the English common law prin-
ciple was accepted, with one important qualifi-
cation. The qualification arose out of the fa-
mous John Peter Zenger case, decided in 1735.
Zenger printed criticism of the governor of New
York. Zenger’s lawyer, Andrew Hamilton, took
the position that the law favored truth as a de-
fense and a jury decision on the merits. The pre-
siding judge ruled against Hamilton on the law
and instructed the jury to limit themselves to the
question whether Zenger printed the material that
the judge found libelous. The jury acquitted,
much to the delight of the crowd, as editor James
Alexander reported. The Delaware constitution
reflected the liberalized position that Zenger’s
lawyer advocated, unsuccessfully to the judge
but successfully to the jury. This example of jury
nullification shows how legal precedent may lag
actual practice.’!

II1. The First Amendment Freedoms in the
Federal Constitution and in the Bill of Rights

A.The Federal Convention and the Rati-
fication Debate

The Framers of the federal Constitution, who
met in the summer of 1787 in Philadelphia,
hardly mentioned the subjects of freedom of
speech or religion. They focused, instead, on
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creating a genuine government for the union,
one that did not rely on state requisitions, but
had full powers to raise its own taxes and armies.
They created a new form of federalism, one that
included a full government of the union, albeit a
government with an enumeration of legislative
powers and which utilized two forms of legisla-
tive apportionment. Federalism plays a major
role in the framing and debate over the meaning
of the First Amendment.

Toward the end of the Convention, on Au-
gust 20, Charles Pinckney proposed a series of
Bill of Rights provisions, including these two:
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The liberty of the press shall be invio-
lably preserved:

No religious test or qualification shall
ever be annexed to any oath of office
under the authority of the U. S.*?

The prohibition on religious tests or oaths
became a part of the Constitution (VI-3). Pro-
vision for liberty of the press failed because
the Framers did not think the power of Con-
gress extended that far. I am not sure why the
Framers did not think the same about religious
oaths. A jury trial provision failed, at least in

In 1734 British troops
. burned copies of John
Peter Zenger’s Weekly
Journal because it
printed criticism of the

- governor of New York.
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“It is not the bar, printing and publishing of a paper that will make it a libel,” argued defense counsel Andrew
Hamilton during Zenger’s trial, “the words themselves must be libelous, that is, false, scandalous, and seditious,
else my client is not guilty.” The jury acquitted.

part because there were different practices in
the states.

I think the main reason why the Constitu-
tion contained no bill of rights is that it took a
while for the advocates of the Constitution to
figure out that the case for a federal bill of rights
was no different than was the case for a state
bill of rights. The original Federalist position
was that since the powers given were enumer-
ated, what was not enumerated remained with
the states. But the enumeration, plus the Nec-
essary and Proper Clause, left uncertainty con-
cerning the scope of federal powers.

Once the Federalists came to this conclu-
sion, and Madison, the father of the Constitu-
tion, was the first to grasp the issue fully, they
endeavored to provide a bill of rights which
did not compromise the structure of the fed-
eral government or its powers in relation to the
states. This task was complicated by the Anti-
Federalists’ strategy. While they advocated a
bill of rights after the fashion of the state bills
of rights, they also called for a second conven-
tion, with a view toward weakening the gov-
ernment altogether. After the Massachusetts
Federalists got its ratification convention to

ratify unconditionally, with the promise of
prompt consideration of amendments, subse-
quent Anti-Federal proposals included many
amendments that would have limited the pow-
ers to tax or raise armies during peace time.
So when Madison introduced amendments in
the First House, he had to confront two chal-
lenges: many Federalists thought it was too
soon to consider amendments and that the ma-
jor business was the creation of the new gov-
ernment; and the Anti-Federalists sought
amendments that would weaken the new gov-
ernment.*

B. The Bill of Rights

When he introduced his amendments on
June 8, 1789, Madison made clear that he had
no intention of reopening any question concern-
ing the structure or powers of the new govern-
ment.** Madison proposed to insert the amend-
ments into the original Constitution. The First
Amendment freedoms would have been part
of article I, section 9 in that case. The House
chose to keep the original Constitution, which
contained the signatures of the Framers, un-
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changed, and to place the amendments at the
end of the document. The House and the Sen-
ate passed twelve amendments, all based on
Madison’s proposals. Only after the first two,
dealing with representation and compensation,
were not ratified did the first amendment be-
come the First Amendment as we know it.

Here are Madison’s proposals for religious
liberty and freedom of speech as they were to
be applied to Congress.

The civil rights of none shall be abridged
on account of religious belief or worship,
nor shall any national religion be estab-
lished, nor shall the full and equal rights
of conscience be in any manner, or on
any pretext infringed.

The people shall not be deprived or
abridged of their right to speak, to write,
or to publish their sentiments; and the
freedom of the press, as one of the great
bulwarks of liberty, shall be inviolable.

The statement on religious freedom covers
more than rights of conscience, and hence might
be taken to prohibit general assessment as well
as restrictions on belief or worship. The state-
ment of freedom of speech and freedom of the
press is full, but it makes no reference to sedi-
tious libel or to the role of the jury in such cases.

On August 15, the full House took up
Madison’s religion proposal, which by then
read: “no religion shall be established by law,
nor shall the equal rights of conscience be in-
fringed.”¢ The responses varied. Mr. Silvester
feared the language might be misunderstood
and “have a tendency to abolish religion alto-
gether.” Mr. Sherman thought the amendment
unnecessary, which was Madison’s original po-
sition on the Bill of Rights altogether. Mr. Carroll
thought the amendment would conciliate the
minds of the people. Madison explained what
he intended: “that congress should not establish
areligion, and enforce the legal observation of it
by law, nor compel men to worship God in any
manner contrary to their conscience.”’ This was
in reply to the concern that Congress might pass
tax laws that infringe on the rights of conscience
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or establish a national religion. Mr. Hunting-
ton, sharing Mr. Sylvester’s concemn, asked what
effect the amendment might have on religious
establishments in the states. While he under-
stood the amendment to mean what Madison
said, he nonetheless thought that it could be in-
terpreted to threaten those New England states
that had religious establishments. In particular,
he feared that federal courts would not be able to
uphold obligations against individuals for sup-
port of ministers or the building of places of wor-
ship. Madison, in reply, was willing to add the
word “national,” which was in his original pro-
posal, but that brought an objection from Mr.
Gerry, on the grounds that the government was
federal not national (this discussion had already
occurred in the Federal Convention). Mr.
Livermore proposed an amendment to read “con-
gress shall make no laws touching religion, or
infringing the rights of conscience,” and, after
Madison withdrew his motion, the House passed
Livermore’s motion, 31-20.® Then on August
20, the House accepted Mr. Ames’ motion to
change the resolution to read “Congress shall
make no law establishing religion, or to prevent
the free exercise thereof; or to infringe the rights
of conscience. The final House resolution
substitut[ed] ‘prohibiting’ for ‘to prevent.’*

While there are records of the House debate
only, there are records of Senate motions. On
September 9 it agreed to incorporate the religion
and the speech clauses into one amendment.
Finally, in a joint conference committee, both
Houses agreed to the final language.

Congress shall make no law respecting
an establishment of Religion, or prohib-
iting the free exercise thereof; or abridg-
ing the freedom of Speech, or of the
Press; or the right of the people peace-
ably to assemble and petition the Gov-
ernment for a redress of grievancies.*

The House also discussed religion on Au-
gust 17, when it considered Madison’s proposal

concerning militias.

A well-regulated militia, composed of
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the body of the people, being the best
security of a free state; the right of the
people to keep and bear arms shall not
be infringed, but no person, religiously
scrupulous, shall be compelled to bear
arms.*!

Most of the comments turned on the ques-
tion whether this exemption from conscription
should be constitutionally compelled or left to
legislative discretion; some who favored it as
a constitutional right wanted to require a pay-
ment in lieu of service. Mr. Sherman thought
it should be left to the states’ discretion, as they
would be responsible for raising the militia; he
also pointed out that those with conscientious
objections would object to making a payment.
Mr. Benson agreed and moved to strike the
clause: “No man can claim this indulgence of
right. It may be a religious persuasion, but it is
no natural right, and therefore ought to be left
to the discretion of the government.” The mo-
tion to strike the clause was defeated by a nar-
row 22-24 vote.*? Further discussion took
place on August 20, and the language was
changed to “No person religiously scrupulous
shall be compelled to bear arms in person”. Two
days later, however, the House style commit-
tee dropped this without comment when it re-
ported the articles of admendment, with the
remaining religion provisions together as the
third article.”

The House considered the following free
speech provisions on August 15. “The freedom
of speech and of the press, and the right of the
people peaceably to assemble and consult for
their common good, and to apply to the gov-
ernment for redress of grievances shall not be
infringed.”**  After a brief consideration
whether the right of assembly had to be men-
tioned, Mr. Tucker, an Anti-Federalist, moved
to add the people’s right “to instruct their rep-
resentatives.” This provoked a much longer
discussion than the two separate discussions
on religion put together. Madison spoke co-
gently against the people’s right of instruction,
and the motion was defeated by a vote of 10 to
41.% Madison pointed out that the people al-
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ready had the free speech right to communi-
cate their sentiments and wishes to their rep-
resentatives. Madison thought popular sov-
ereignty allowed the people to change their
government, via revolution, but it did not
grant them a constitutional right to bind their
representatives with written instructions.*
I think Madison’s discussion of the people’s
right to communicate their sentiments to
their representatives prefigures his later argu-
ment for an expanded understanding of free-
dom of speech.

The deliberations in the First Congress do
not yield a clear conception of what the Fram-
ers meant by the two religion clauses. Con-
sider the Establishment Clause. Does the pro-
hibition on passing any laws respecting an es-
tablishment of religion require only neutrality
as between religions, which is known as “non-
preferentialism™? Or does it require a complete
neutrality as between religion and irreligion,
as the Supreme Court held in 1947? The diffi-
culties lie partly in the language and partly in
the varied practices in the several states. To
start with what we can conclude from the dis-
cussion, the Framers intended to leave state
practices alone. That is why Madison’s sepa-
rate proposal to prohibit the states from violat-
ing the rights of conscience failed. Next, when
Madison was arguing against the need for a bill
of rights, in the Virginia Ratification Conven-
tion, he asserted that Congress had no right to
“intermeddle with religion.” He surely did not
change his mind on this matter. Historian Tho-
mas Curry, citing Madison, argues against
“non-preferentialism.” He also notes that
Americans did not make a distinction between
permissible and impermissible forms of estab-
lishment. “American history offers abundant
examples of writers using the concept of pref-
erence, when, in fact, they were referring to a
ban on all government assistance to religion.”™’
Adams’ characterization of Massachusetts’
mild establishment referred to its qualifications
for office, not assessment. The disputes over
assessment, in New England and Virginia,
Curry claims, were not over establishment but
over the meaning of “freedom of religion.”*®
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And on that point, the Jefferson/Madison posi-
tion won.

Perhaps so, but I think the evidence is in-
conclusive. Here is another illustration of the
dual character of the American founding. The
only point that had to be made clear was that
the religion clauses would leave the states un-
affected; beyond that they could not go with-
out risking serious disagreement. This illus-
trates why a constitutional founding is never
complete. The language is majestic but as
tough cases arise in courts, judges will be re-
quired to ascend from the particular details of
history to a principled understanding of the
meaning of freedom of religion.

The decision to leave the matter of exempt-
ing the religiously scrupulous from the duty to
bear arms to the legislature, and not to include
it in the Constitution, is relatively clear. This
decision has a bearing on the Free Exercise
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Clause. [f we can generalize from what was
said and decided in the First Congress, special
exemptions from otherwise constitutional laws
can be granted by the legislature. The Supreme
Court has tended to follow this, although when
it was confronted with the conscientious ob-
jector cases, it expanded the law. It interpreted
“beliefin a relation to a Supreme Being involv-
ing duties superior to those arising from any
human relation” to encompass any serious ethi-
cal or moral objection to all wars.*

I turn now to the episode that provoked
Madison to think more about freedom of
speech.

C. The Alien and Sedition Acts, the Virginia
and Kentucky Resolutions, and the Virginia

Report.

The Alien and Sedition Acts were passed

The Alien and Sedition Acts were passed in 1798 in the wake of the revolutionary French government’s refusal to
meet the three person delegation (left) President John Adams sent to Paris to try to reestablish diplomatic rela-
tions, broken off after the Jay Treaty. Talleyrand is represented here as a greedy, multiheaded monster demand-
ing a bribe from the American envoys in order to commence negotiations.
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The Sedition Act, which made it a crime to criticize the U.S. government or its leaders, became law in 1798 and
was repealed in 1801. Of the twenty-five people arrested under the act, one was Rep. Matthew Lyon of Vermont,
shown in a contemporary engraving attacking a fellow member of Congress.

in June and July 1798, in the wake of the Revo-
lutionary French government’s refusal to meet
the three person delegation President John
Adams sent to Paris to try to reestablish diplo-
matic relations, broken off after the Jay Treaty.
French foreign minister Talleyrand sought an
American loan and a bribe for the Executive
Directory before negotiations could commence,
and that provoked the now famous “No, no;
not a sixpence.”™? When Adams notified Con-
gress of the failure of the mission, he referred
to Talleyrand’s go-betweens as “X, Y and Z.™"
This became the name of the affair that pro-
voked the Alien and Sedition Acts, the Virginia
and Kentucky Resolutions, the first organized
political party, and Jefferson’s election to the
presidency in 1800, which he called “the sec-
ond American Revolution.”

The Alien Acts gave the President special
powers to deport dangerous and enemy aliens.
These laws raised due process but not free
speech questions.

We are interested in the Sedition Act. [t
made unlawful any attempt at insurrection, riot,
or unlawful assembly or any counseling or ad-
vising or attempt to procure such an insurrec-
tion (section 1). It also outlawed any writing,
printing, uttering or publishing or the assisting
in any writing or publishing of false and scan-
dalous material against the Government of the
United States, with the intent to defame the
Government or the members of Congress or
the President (section 2). The penalties were
not to exceed a two thousand-dollar fine and
two years in prison.”> The Act incorporated the
Zengerian principles of allowing the jury to ren-
der a general verdict and allowing the defen-
dant to offer evidence of the truth as a defense.
It reflected an advance on the common law ver-
sion of the “no prior restraint” rule. But then it
was the first time the Americans were con-
fronted with such a law, and only Republicans
were prosecuted under it.

The Virginia and Kentucky Resolutions of
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1799-1800, authored by Madison and Jefferson
respectively, argued against the Sedition Acts
solely on the basis of federalism; that means
that Congress had no power to pass such laws.
We are confronted with the same problem we
noted with the Establishment Clause. If the
Framers meant to rule out any congressional
power over speech, in contrast to whatever
power the state governments might have, they
should have done a better job. And here, un-
like with religion, the state provisions are simi-
lar to one another and to the First Amendment.
The complete federalism argument must start
from the original Constifution’s enumeration
of powers. The Virginia and Kentucky Reso-
lutions do that. When Madison drafted an
elaboration of the Virginia Resolutions, known
as the Virginia Report, in 1800, he restated his
federalism arguments but he also broke new
ground in his understanding of freedom of
speech.

Madison argued that the common law un-
derstanding of freedom of speech did not ex-
haust the meaning of that freedom in republi-
can America because “the people, not the gov-
ernment, possess the absolute sovereignty.”
Moreover, Madison maintained that the prac-
tice in England was more liberal than its com-
mon law principles, and “the practice in
America must be entitled to much more re-
spect.”*

I think that Madison overstated the signifi-
cance of the difference between the British
Constitution and the American Constitution.
The rights of man were understood by the Colo-
nists to be rights of Englishmen, and they in-
cluded the right of representation, and, thus,
the right to criticize and displace members of
the House of Commons. But a thoroughly elec-
tive government is likely to take public criti-
cism of government more seriously. In addi-
tion, Madison’s claim that the actual practice
of freedom of the press is more extensive in
both countries than is the older legal principle
rings true, as we noted in the Zenger case and
the absence of any sedition act until 1798.
Madison goes on to say that “[sJome degree of
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abuse is inseparable from the proper use of
every thing; and in no instance is this more true,
than in that of the press.”*

What was Madison’s understanding of free-
dom of the press? Madison referred to the
magnitude of federal powers, the distance of
the federal government from its constituents,
and the difficulty of communicating adequate
knowledge to them. He then asked whether
such considerations might not

account for the policy of binding the
hand of the federal government, from
touching the channel which alone can
give efficacy to its responsibility to its
constituents; and of leaving those who
administer it, to a remedy for injured
reputations, under the same laws, and
in the same tribunals, which protect
their lives, their liberties, and their prop-
erties.”

This indicates that federal officials should
be able to gain satisfaction against libels in the
state courts. But what kind of libel action could
they bring or have brought, criminal or civil?
Madison’s statement about a more speech- pro-
tective rule than the common law provided re-
quires protection of the people against any se-
ditious libel action, prosecuted in either fed-
eral or state courts.

Madison confirmed this when he criticized
the liberalized approach to seditious libel. This
allowed a defendant to use truth as a defense
and gave the final say over matters of law as
well as fact to the jury. First, Madison noted
that even if the matter concerns facts alone, it
can be difficult to provide “the full and formal
proof, necessary in a court of law.”*® Second,
“opinions, and inferences, and conjectural ob-
servations, are not only in many cases insepa-
rable from the facts, but may often be more the
objects of the prosecution than the facts them-
selves....”” Then Madison criticized the “in-
tent to defame” requirement of the liberalized
seditious libel law in this manner. Seditious
libel laws punished truthful statements of facts
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or opinions and inferences from facts whose
tendency was to create animosities and to dis-
turb the peace. Moreover, the more true, or
thought to be deserved, the charges, the more
likely the speech would produce the result that
seditious libel punishes. That meant that the
people are disabled from criticizing their gov-
ernment and its officials in the name of fear of
disturbing the peace.® With such an argument
Madison transcended his federalism approach
to the subject. He still affirmed that all libel
actions must be prosecuted in state courts, but
his critique of seditious libel must be applicable
to the state governments as well as the federal
government. Otherwise, the people would be
in the strange position of not being able to criti-
cize their state government officials; they
would have sacrificed their freedom for the
sake of federalism. This is Leonard Levi’s great
discovery: that the attack on seditious libel was
not made before the Republicans were con-
fronted with the Sedition Act of 1798.%

The Supreme Court applied Madison’s ar-
gument in its landmark New York Times v.
Sullivan decision.®® The Court required pub-
lic officials to prove actual malice, or reckless
disregard for the truth, in order to be able to
win a libel judgment. The Court pointed out
that allowing public officials to win large civil
libel judgments against newspapers for pub-
lishing reports or political advertisements that
contained factual inaccuracies which were at
most negligent, but not malicious, would have
the same chilling effect on free speech that se-
ditious libel laws had.

Conclusion

I close by returning to my observation that
today most people identify with the Bill of
Rights more than the Constitution, whereas the
founders appear to have concentrated on the
Constitution. In large measure this change re-
flects the successful development of judicial
power, especially the Supreme Court’s ex-
pounding of the Constitution’s meaning in par-
ticular cases and controversies. I believe my
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account of the origins and foundations of the
First Amendment has shown two things. First,
freedom of religion and freedom of speech must
be understood in terms of the character of the
republican form of government that the Con-
stitution guarantees. Second, before the insti-
tution of judicial review was established, the
American founders, and especially James
Madison, successfully addressed important
constitutional arguments to the people. As the
country learned from its recent experience with
impeachment, there is a place for the people
and their political branches to take constitu-
tional questions seriously. And when they do,
they demonstrate that the Constitution’s First
Amendment freedoms must be understood
within the framework of a modern republican
polity. Sometimes this requires the affirma-
tion of rights against the government, and
sometimes it requires a recognition that gov-
ernment is necessary to secure these rights.
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Free Speech: The Lost Years

David M. Rabban

In this essay, I intend to cover three basic topics. First, I will explain how I became inter-
ested in the history of free speech in the United States before World War I. Second, I will present
an overview of my unexpected discoveries about this history in the years between the Civil War
and World War I. Finally, I will conclude by pointing out what I perceive to be some striking
similarities between the analysis of free speech before World War I and significant current criti-
cisms of First Amendment decisions by the Supreme Court since the 1970s.

My interest in free speech before World War I first developed while I was a student at Stanford
Law School between 1971 and 1974. During my three years at Stanford, I took general survey
courses in constitutional law and American legal history, advanced courses in constitutional law,
and seminars in constitutional history and free speech. As I completed these classes, I increas-
ingly was struck by the common, though largely unarticulated, assumption that no significant
legal interpretation of free speech had occurred between 1801, when the Sedition Act of 1798
expired, and 1917, when Congress passed the Espionage Act soon after the United States en-
tered World War 1. Scholars typically viewed Justice Holmes’ 1919 decision in Schenck v. United
States' as the Supreme Court’s initial confrontation with the meaning of free speech, and “Free-
dom of Speech in War Time,” published three months later by Professor Zechariah Chafee, Jr.,
as the earliest major law review article dealing with the subject. They similarly regarded the
American Civil Liberties Union (ACLU), founded in 1920, as the first significant organization
devoted to defending freedom of expression. Many perceived the legal history of free speech
since World War I primarily as the development of a “worthy tradition™ of protection for un-
popular speech, begun by the famous, mostly dissenting, opinions of Justices Holmes and Brandeis
from 1919 through the 1920s, and reaching fruition in a series of landmark decisions by the
liberal Supreme Court in the 1960s and early 1970s.
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By the end of my third year of law school, I
questioned the assumed absence of legal dis-
putes over free speech during the long period
between 1800 and 1917. The social unrest of
the late nineteenth and early twentieth centu-
ries—the years immediately before the sup-
posed beginning of First Amendment jurispru-
dence—seemed especially likely to have pro-
duced debate and litigation about free speech.
Just in the decades immediately before 1917, I
suspected, agitation by workers, anarchists, and
advocates of birth control tested the meaning
of free speech.

My hunch proved correct, and my recent
book, Free Speech in Its Forgotten Years
(Cambridge University Press, 1997), is the re-
sult. An enormous variety of cases at all levels
of the judicial system refutes the widespread
assumption that litigation over free speech be-
gan abruptly with prosecutions under the Es-
pionage Act of 1917. These cases, however,
have been obscured ever since Chafee mini-
mized and mischaracterized them in his 1919
article, “Freedom of Speech in War Time.” Re-
lying uncritically on Chafee, subsequent schol-
ars have not independently examined the pre-
war period. They exceed even Chafee in their
neglect of the substantial litigation over free
speech before World War 1. For example, no
major casebook on constitutional law includes
a single decision before 1917 in its section on
freedom of expression.’

Only a few scholars have tried to explain
the assumed absence of earlier judicial encoun-
ters with free speech issues. Like most people
interested in constitutional matters, these schol-
ars think mostly about the federal courts, par-
ticularly the Supreme Court. As a result, they
have focused on possible factors limiting fed-
eral jurisdiction. The text of the First Amend-
ment prohibits only Congress from abridging
free speech. Some have asserted that the Sedi-
tion Act of 1798, which expired in 1801, was
the only federal legislation before the Espio-
nage Act of 1917 that posed significant threats
to free speech. An important Supreme Court
decision in 1812 held that federal courts did
not have jurisdiction over common-law
crimes,’ thereby reducing their exposure to free
speech issues. The ratification of the Fourteenth
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Amendment following the Civil War intro-
duced federal jurisdiction over various forms
of state action, but the Supreme Court did not
“incorporate” First Amendment freedoms into
the rights protected by the Fourteenth Amend-
ment until 19257 During the period before
incorporation, scholars assumed, state depri-
vations of free speech could not be litigated in
federal courts. Hardly anyone thought about
developments within the states. An occasional
comment, however, observed that states rarely
passed legislation that implicated their own
constitutional guarantees of free speech.®

Examination of legal decisions before
World War I reveals that some of these expla-
nations for the assumed lack of free speech liti-
gation are incorrect or incomplete. The Sedi-
tion Act of 1798 was not the only federal leg-
islation that raised free speech issues before
1917. Congress passed the Comstock Act of
1873, which prohibited the interstate mailing
of obscene material, and the Alien Immigra-
tion Act of 1903, which provided for the ex-
clusion of aliens who advocated anarchist doc-
trines. Both of these acts produced Supreme
Court decisions that affected speech, as did
other postal legislation and an 1876 statute that
prohibited federal employees from financial in-
volvement in political campaigns. Requests
for injunctions against labor leaders for expres-
sion alleged to violate federal law provided
another source of free speech litigation in the
federal courts, including a Supreme Court case
brought by Samuel Gompers, the president of
the American Federation of Labor. The Su-
preme Court, moreover, occasionally ad-
dressed free speech issues arising under state
law without resolving debate over the rela-
tionship between the First and Fourteenth
Amendments. The most significant example
was the 1907 decision by Justice Holmes in
Patterson v. Colorado,’ which limited the
First Amendment to Blackstone’s prohibi-
tion against prior restraints. Holmes reached
this conclusion without resolving
Colorado’s claim that the Supreme Court
lacked jurisdiction over the case because the
Colorado Supreme Court had relied only on
state common law in upholding an editor’s
conviction for contempt.
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U.S. Senator Thomas Patterson (above) ridiculed the
Republican-dominated Colorado Supreme Court in
newspapers he published. The attorney general of
Colorado brought contempt proceedings against
Patterson on behalf of the court, which led to Patterson
v. Colorado (1907), a significant free speech decision
issued by the U.S. Supreme Court before World War I.

Although the Supreme Court and other fed-
eral courts decided many more free speech
cases than Chafee revealed and subsequent
scholars assumed, a significantly larger num-
ber of cases in state courts even more clearly
refutes the conventional wisdom that litigation
over the constitutional meaning of free speech
began in 1917. State courts frequently ad-
dressed whether various crimes and torts at
common law violated the First Amendment or
state constitutional protection for free speech,
and more state than federal statutes presented
free speech issues. Major topics of litigation
included libel, contempt, obscenity, speech in
labor disputes, political campaigning, public
speaking, and the relationship between speech
and crime.

Throughout the period from the Civil War
to World War I, the overwhelming majority of
decisions in all jurisdictions rejected free
speech claims, often by ignoring their exist-
ence. This judicial response might account for
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the many instances in which counsel did not
assert free speech claims made by some of their
colleagues in other cases. No court was more
unsympathetic to freedom of expression that
the Supreme Court, which rarely produced even
adissenting opinion in a First Amendment case.
Most decisions by lower federal courts and state
courts were also restrictive. Radicals fared par-
ticularly poorly, but the widespread judicial
hostility to free speech claims transcended any
individual issue or litigant. This historical
record poses a substantial challenge to current
constitutional theorists who identify an inde-
pendent judiciary as the best protection for in-
dividual rights in a democracy.

The most pervasive and fundamental judi-
cial approach to free speech issues between the
Civil War and World War I used the bad ten-
dency test derived from Sir William
Blackstone’s Commentaries on the English
common law in the eighteenth century. Many
decisions, like Justice Holmes in Patterson, fol-
lowed Blackstone’s conclusion that the legal
right of free speech precludes prior restraints,
but permits the punishment of publications for
their tendency to harm the public welfare. In
striking contrast to their increased oversight of
economic and social legislation that infringed
“liberty of contract™ and property rights, judges
gave great deference to the “police power” of
legislators and administrators to determine the
tendency of speech. Judges also readily found
that speech, even if not directly prohibited, had
a tendency to produce an action proscribed by
statute and therefore could be penalized as a
violation of the more general law.

The details of Holmes’ opinion in Patterson
highlights the reliance on Blackstone’s bad ten-
dency test in judicial decisions before World
War I. Thomas Patterson was a U.S. Senator
from Colorado. He also owned and edited news-
papers in his home state. Through his newspa-
pers, Patterson had actively supported reform-
ers who in 1902 won a referendum that amended
the state constitution by providing home rule
to Denver. Patterson, who was a populist, be-
came outraged when Republican members of
the recently enlarged state supreme court over-
turned elections in Denver by invalidating the
home rule amendment on state constitutional
grounds. Editorials, cartoons, and letters in his
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newspaper ridiculed the court. Their common
theme was that the judges essentially acted as
the tools of the utility corporations, which con-
trolled the Republican Party. The attorney gen-
eral of Colorado brought criminal contempt
proceedings against Patterson on behalf of the
state supreme court. The court convicted
Patterson and fined him and his publishing
company $1,000 without allowing him to prove
truth as a defense. It recognized that contempt
applied only to criticism of judges in pending
cases, but held that the decisions Patterson criti-
cized remained pending because the losing
parties could still request a rehearing.'

In his brief to the Supreme Court, Patterson
argued that the state supreme court had vio-
lated his federal and state constitutional rights
by precluding him from demonstrating the truth
of his accusations. He stressed that the Ameri-
can conception of popular sovereignty, con-
tained in the federal and in all state constitu-
tions, protected truthful criticism of “public of-
ficials as to their official conduct.” Only
through public discussion, Patterson reasoned,
“are the people who possess sovereign power
informed of the merits or demerits of those who
are chosen to rule over them.” Patterson did
not link this right of truthful public discussion
to the First Amendment, but to “those general
rights not specifically named in the constitu-
tion, which are reserved by the people.” By con-
trast, in discussing the Colorado constitution
Patterson found direct support in its provision
“that every person shall be free to speak or write
and publish whatever he will on any subject,
being responsible for all abuse of that liberty;
and that in all suits and prosecutions for libel,
the truth thereof may be given in evidence.”
Patterson maintained that this provision, although
explicitly limited to libel, announced a general
principle that “whenever the freedom of the press
is called in question in any form of proceeding,
it shall be sufficient to establish the truth of what
is published as a defense to the action.” Truthful
criticism of judges, Patterson emphasized, is not
an abuse of free speech. Invoking the federal
constitution generally, Patterson asserted that
“being armed with truth no man in this country
must face the open jail doors before he dares to
speak it, and having spoken it, to hear them close
behind him.”"
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Holmes tersely rejected Patterson’s attack
on his contempt conviction. The First Amend-
ment, Holmes declared, prevents all “previous
restraints upon publications,” but allows “the
subsequent punishment of such as may be
deemed contrary to the public welfare.” “The
preliminary freedom,” he added, “extends as
well to the false as to the true; the subsequent
punishment may extend as well to the true as
to the false.” Holmes supported this holding
with a citation to Blackstone’s Commentar-
ies and to state court decisions in 1788 and 1826
that had relied on Blackstone in libel cases.'
In the section of the Commentaries cited by
Holmes, Blackstone defined criminal libels as
writings “of an immoral or illegal tendency”
and considered them a subcategory of crimes,
such as “challenges to fight,” that tend to pro-
voke breaches of the peace. Blackstone em-
phasized that “the provocation, and not the fal-
sity, is the thing to be punished criminally.”"

Holmes believed that Blackstone’s reason-
ing, developed in the context of the common
law of criminal libel, was particularly appli-
cable to contempt of court. Publications criti-
cizing judicial behavior in pending cases, he
asserted, “tend to obstruct the administration
of justice,” whether or not the allegations are
true.'* Patterson’s brief had pointed out that
Colorado law allowed a petition for rehearing
to be filed at any time, and thus placed no limit
on the state supreme court’s definition of when
a case is pending. As a result, Patterson ar-
gued, Colorado could impose a perpetual ban
on criticism of judicial conduct. Without di-
rectly responding to this argument, Holmes
simply maintained that the definition of when
a case is pending should be decided under lo-
cal law, “without interference from the Con-
stitution of the Unites States,” as long as there
was no showing that “innocent conduct has
been laid hold of as an arbitrary pretense for
an arbitrary punishment.”'* Holmes found no
such showing by Patterson.

Justice Harlan’s dissent in Patterson con-
tained a vigorous, if undeveloped, defense of
free speech under the First Amendment. Harlan
explicitly opposed Holmes’ conclusion that the
First Amendment prevents only prior restraints.
Holmes’ view, Harlan feared, would allow a
legislature to “impair or abridge the rights of a
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free press and of free speech whenever it thinks
that the public welfare requires that to be done.”
According to Harlan, legislative determinations
of the public welfare “cannot override consti-
tutional privileges,” a position he stressed in
interpreting the Constitution generally.'® Al-
though Harlan did not elaborate his views on
the First Amendment in other decisions, his
analysis in Patterson provided a doctrinal al-
ternative to the widespread practice of invok-
ing the alleged bad tendency of speech as an
automatic barrier against free speech claimants.

Although Patterson v. Colorado was the
case that most clearly relied on the bad ten-
dency test and that best revealed its source in
Blackstone’s Commentaries, other Supreme
Court decisions demonstrated the pervasive use
of this approach. I will mention one more ex-
ample, Fox v. Washington, which arose in a very
different factual context, and which illustrates
that the Supreme Court sometimes punished
speech for its bad tendency without even re-
ferring to the First Amendment. Jay Fox, the
editor of the newspaper published by the anar-
chist Home Colony, challenged a Washington
state statute that made it a gross misdemeanor
to publish, edit, or circulate written matter “in
any form advocating, encouraging or inciting,
or having a tendency to encourage or incite the
commission of any crime, breach of the peace
or act of violence, or which shall tend to en-
courage or advocate disrespect for law or for
any court or courts of justice.” Fox was con-
victed under this statute for editing an article
entitled “The Nude and the Prudes,” which pre-
dicted and encouraged a “boycott” against
those who interfered with nude bathing in the
community. The article described the Home
Colony as “a community of free spirits, who
come out into the woods to escape the polluted
atmosphere of priest-ridden, conventional so-
ciety.” Bathing “with merely the clothes na-
ture gave them” was “one of the liberties en-
joyed by the Homeites.” Unfortunately, “a few
prudes got into the community and proceeded
in the brutal, unneighborly way of the outside
world to suppress the people’s freedom” by
securing the arrests of nude bathers on charges
of indecent exposure.'’

Decided eight years after Patterson, Fox
gave Justice Holmes another opportunity to
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consider the relationship between the bad ten-
dency of speech and crime. As in Patterson,
Holmes allowed the punishment of speech for
its bad tendency and upheld Fox’s conviction.
But in Fox, unlike in Patterson, Holmes did
not address First Amendment issues, perhaps
because the brief for Fox only referred to them
in passing. Typically, Holmes stressed that the
decision of the Court had “nothing to do with
the wisdom of the defendant, the prosecution,
or the act. All that concerns us is that it cannot
be said to infringe the Constitution of the
United States.” With evident discomfort,
Holmes strained to limit a statute he apparently
did not like. He rejected the argument that the
act was “an unjustifiable restriction of liberty
and too vague for a criminal law.” Holmes con-
tended that, “by implication at least,” the state
court had “read the statute as confined to en-
couraging an actual breach of law.” Straining,
he reasoned that it “would be in accord with
the usages of English to interpret disrespect as
manifested disrespect, as active disregard go-
ing beyond the line drawn by the law.” More-
over, Holmes doubted that the statute could be
“construed to prevent publications merely be-
cause they tend to produce unfavorable opin-
ions of a particular statute or of law in gen-
eral.”®

In Fox, “the disrespect for law that was
encouraged was disregard of it—an overt
breach and technically criminal act.” The of-
fensive article, Holmes found, “by indirection
but unmistakably...encourages and incites a
persistence in what we must assume would be
a breach of the state laws against indecent ex-
posure.” He noted that even without statutory
prohibitions such statements, “if directed to a
particular person’s conduct, generally would
make him who uttered them guilty of a misde-
meanor if not an accomplice or a principal in
the crime encouraged.” Holmes acknowledged
that Fox’s article was directed to “a wider and
less selected audience,” but he added, as if to
dispose of this problem, that “[1]Jaws of this de-
scription are not unfamiliar,”"

The widespread judicial reliance upon the
bad tendency test between the Civil War and
World War I did not preclude the development
of more specific analysis of free speech issues
in connection with various discrete topics.
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The Free Speech League was convinced that increased government repression of speech had created
a broader group of Americans concerned about its protection. They particularly cited the imperialistic
suppression of dissenting speech in the American colonies won during the Spanish-American War
of 1898 and the outburst of legislation and prosecutions against anarchist speech after an anarchist
assassinated President McKinley in 1901 (pictured above).

Many cases dealt with familiar categories of
the common law, such as libel and contempt of
court. Others arose from federal and state stat-
utes that regulated areas as disparate as mail
delivery and political campaigns. Labor un-
rest generated free speech cases over public
speaking and the growing use of the injunc-
tion to restrain union activities. Moreover, in
cases ranging from film censorship to commer-
cial advertising, judges, and sometimes even
counsel for the parties, ignored what today
would be recognized as obvious free speech
issues. On the other hand, federal courts, as in
Patterson, occasionally addressed free speech
issues that arose from state action without re-
solving the logically preliminary question of
whether the First Amendment’s prohibition
against Congress extended to the states through
the Fourteenth Amendment.

The overwhelming weight of judicial opin-
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ion in all jurisdictions before World War I of-
fered little recognition and even less protec-
tion of free speech interests. Although radical
activity prompted many of the prosecutions, it
alone cannot account for the restrictive results.
Film censorship, political speech by govern-
ment employees, public sermons by ministers,
and newspaper reports of crime also produced
decisions that rejected First Amendment
claims. A general hostility to the value of free
expression permeated the judicial system. This
pervasive hostility had few doctrinal underpin-
nings, nor was it openly expressed. Judges
often emphasized the sanctity of free speech
in the very process of reaching adverse deci-
sions in concrete cases.

Some opinions, predominantly in the state
courts, reveal that restrictive decisions did not
reflect the entire judicial spectrum. Courts oc-
casionally protected freedom of expression and
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Passed by Congress in 1873 and amended in 1876,
the Comstock Act (named after anti-vice activist
Anthony Comstock, above) prohibited the interstate
mailing of “obscene” material. Censorship and
convictions under the Comstock Act provoked many
libertarian radicals to move from theoretical support
of free speech to active engagement in its defense.

pointed to issues that contemporary scholars
and postwar judicial decisions addressed more
systematically. For the most part, however, the
few relatively libertarian opinions were not ana-
lytically more rigorous than the norm for this
period. Even when supporting free speech
claims, they generally did not explain in any
meaningful detail the basis for the result. They
did not attempt to develop guidelines for de-
termining what constitutes speech or when
speech may be unlawful, perhaps because they
devoted so little attention to considering the
interests the constitutional protection for speech
was designed to safeguard.

The analytical sterility of most opinions,
regardless of outcome, was self-perpetuating.
Judges did not challenge each other to think
deeply about free speech and were therefore
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less likely to revise their views. There were,
however, a sufficient number of protective deci-
sions to suggest that judges were not simply
unable to conceive of more generous ap-
proaches to constitutional guarantees of free
speech. Free speech claimants in some cases
cited protective decisions by other courts. Even
without the assistance of counsel, it seems
likely that many judges who reached restric-
tive decisions knew some of the protective pre-
cedents and consciously, if seldom explicitly,
rejected them. In any event, the fact that some
prewar judges could be sympathetic to free
speech claims suggests that the tradition of in-
sensitivity was not so dominant that only an
intellectual breakthrough in constitutional in-
terpretation could have created the possibility
of different results. The existence of protec-
tive decisions, even more than their relative
paucity, emphasizes the general judicial hos-
tility toward free speech before World War 1.

Scholars as well as judges considered the
meaning of freedom of expression between the
Civil War and World War I. Just as many legal
decisions confronted free speech issues before
the Espionage Act cases, treatises and articles
preceded Chafee. This legal scholarship stands
in striking contrast to the tradition of judicial
hostility to free speech claims. Unlike the pre-
war decisions, which were generally restrictive
and poorly reasoned, much of the legal writing
of this period used sophisticated analysis to
reach protective standards. The authors in-
cluded some of the most eminent scholars in
the country. They offered convincing doctri-
nal support for freedom of expression, but their
ideas did not gain significant judicial accep-
tance until after the United States entered World
War 1.

Within this scholarship, five authors were
particularly important. The prodigious writ-
ings of Theodore Schroeder were the most ex-
tensive and libertarian treatments of free speech
in the first two decades of the twentieth cen-
tury.” Two respected and widely cited treatises,
Thomas Cooley’s Constitutional Limitations,
first published in 1868 and reissued in numer-
ous subsequent editions,”" and Ernst Freund’s
The Police Power, published in 1904, included
sections on free speech.”? Henry Schofield, a
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professor at Northwestern University Law
School, presented a comprehensive paper on
“Freedom of the Press in the United States™ at
the annual meeting of the American Sociologi-
cal Society in 1914.* Roscoe Pound, perhaps
the most influential legal scholar of his gen-
eration, wrote two articles in the Harvard Law
Review in 1915 and 1916 that, while limited in
scope, offered highly original and provocative
interpretations of the First Amendment.*

The prewar scholars had remarkably simi-
lar views on many important free speech is-
sues, even though they often derived these
views from vastly different social theories.
They objected particularly to the common ju-
dicial position that the First Amendment and
analogous provisions of state constitutions sim-
ply incorporated Blackstone’s account of the
English common law of free speech in the eigh-
teenth century. The abuses of government
power allowed by this English common law,
many stressed, contributed to the grievances
that provoked the American Revolution. They
maintained that the constitutional protection for
free speech in the United States helped to se-
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cure the revolutionary victory by overturning
the prior English common law. In particular,
they emphasized that the American constitu-
tions precluded the punishment of speech on
matters of public concern for its alleged bad
tendency. An expanded definition of free
speech, they believed, was an essential element
of the distinctively American conception of
popular sovereignty and democratic govern-
ment.

Just as most commentators have traced ju-
dicial and scholarly interpretation of the First
Amendment from the period beginning with
World War I, they have followed organized ad-
vocacy of free speech rights from the creation
of the ACLU in the years between 1917 and
1920. The ACLU’s initial focus on the protec-
tion of unpopular political dissent, they ob-
serve, understandably derived from the war-
time and postwar repression that generated its
founders’ interest in free speech. They point
out, however, that over time the ACLU devel-
oped a fuller conception of free speech that
encompassed literary and artistic expression
previously considered obscene. The work be-

Lincoln Steffens (left), the nationally recognized “muckraking” journalist, served on the board of directors of the
Free Speech League, which was organized in 1902 to defend free speech for all viewpoints. The League repeat-
edly assisted radicals such as Emma Goldman (right), who was often arrested during her national speaking tours
on topics such as anarchism and birth control.
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gun by the small group of brave advocates in
the ACLU after World War I, commentators
generally conclude, culminated in the 1960s,
when the Warren Court gave meaningful con-
stitutional protection to the broad free speech
rights that the ACLU had advocated for de-
cades.

The lost tradition of libertarian radicalism
obscured by the postwar civil libertarians re-
veals a substantially different history of free
speech. Its defense did not begin with the re-
spectable professionals who founded the ACLU
after World War 1. Before most of these people
ever thought about the subject, an even smaller
and braver group of libertarian radicals, often
on the intellectual and social fringes of Ameri-
can society, advocated a much more protective
conception of free speech that extended well
beyond political expression.

Libertarian radicalism defended the pri-
mary role of individual autonomy against the
power of church and state. It originated before
the Civil War in individualist anarchism, in
freethought, in radical abolitionism, and in
struggles for labor reform and women’s rights.
Often provoked by disappointment with early
experiments in utopian socialism, individual-
ist anarchists instead emphasized the impor-
tance of individual sovereignty in social and
economic life. Freethinkers rejected the au-
thority of the church and asserted that religious
truth can only be interpreted by autonomous
individuals. Radical abolitionists insisted that
the sinful and coercive laws of the state placed
barriers between individuals and God’s “higher
law.” Referring to marriage as a form of sla-
very, some early feminists claimed that wives,
like slaves, lost their individual autonomy to
white, male masters. Libertarian radicalism had
fewer adherents following the Civil War, but it
remained powerfully attractive into the early
twentieth century for Americans who rejected
both the competitive individualism of laissez-
faire capitalism and the emphasis on social
harmony in progressive thought.

The ideology and experiences of libertar-
ian radicals produced a broad conception of free
speech as an aspect of their underlying belief
in individual autonomy. Just as individual au-
tonomy justified freedom of conscience from
religious and political authority, freedom to de-
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termine the use of one’s sexual organs even
within marriage, and freedom to retain the value
of one’s own labor, it justified freedom to ex-
press personal opinions on any subject.

Many libertarian radicals, especially those
who expressed radical views about sex, suf-
fered in the late nineteenth century from the
application of the Comstock Act and analogous
state legislation. Passed by Congress in 1873
and amended in 1876, the Comstock Act pro-
hibited the interstate mailing of “obscene” ma-
terial. Although the statute failed to define
obscenity, judicial decisions developed an ex-
pansive interpretation and provided postal of-
ficials with virtually unreviewable discretion
to censor publications as “obscene.” Led by
Anthony Comstock, postal authorities deemed
obscene publications that, in recognizing a
woman’s right to control her body, opposed
legal regulation of marriage and provided sexu-
ally explicit information about contraception.
They also defined obscenity to include blas-
phemy.

Censorship and convictions under the
Comstock Act provoked many libertarian radi-
cals to move from theoretical support of free
speech to active engagement in its defense.
Edward Bliss Foote, the author of a popular
medical treatise, supplied much of the funding
for these efforts. Convicted and heavily fined
under the Comstock Act in 1876 for including
information about birth control in his book,
Foote deleted the offending material from sub-
sequent editions. Foote and his son, however,
subsequently devoted themselves to the defense
of free speech, especially through financial
support to the National Defense Association
and the Free Speech League, organizations es-
tablished by libertarian radicals decades before
Roger Baldwin and other postwar civil liber-
tarians created the ACLU.

The National Defense Association, founded
in 1878, strenuously opposed the Comstock Act
and aided defendants prosecuted under it. Lib-
ertarian radicals had more ambitious goals
when they organized the Free Speech League
in 1902. They were convinced that increased
government repression of speech had created
a broader group of Americans concerned about
its protection. They particularly cited the im-
perialistic suppression of dissenting speech in



154

the American colonies won during the Span-
ish-American War of 1898 and the outburst of
legislation and prosecutions against anarchist
speech after an anarchist assassinated President
McKinley in 1901. The Free Speech League,
unlike the National Defense Association, com-
mitted itself to defending free speech for all
viewpoints. Theodore Schroeder, who soon
became the key administrator of the League,
translated his scholarly views on free speech
into arguments during actual controversies.
Although the founders of the League and
Schroeder were libertarian radicals, more main-
stream figures took an active part in its work.
The board of directors, for example, included
Lincoln Steffens, the nationally recognized
“muckraking” journalist, and Gilbert Roe, the
best friend and former law partner of Wiscon-
sin Senator Robert M. La Follette.

The Free Speech League followed through
on its commitment to defend speech for all
viewpoints, but its major beneficiaries were
radicals. The League repeatedly assisted Emma
Goldman, who was frequently arrested during
her national speaking tours on topics such as
anarchism and birth control; Margaret Sanger,
whose publications linking birth control to class
struggle provoked censorship and arrests by
Comstock and local authorities; and the Indus-
trial Workers of the World (IWW), whose free
speech fights aroused national attention and ex-
tensive popular debate about the meaning of
free speech. Among its many other activities,
the League participated in two Supreme Court
cases. It hired Clarence Darrow and Edgar Lee
Masters in 1904 to defend a British journalist
deported in the midst of an American lecture
tour addressing various anarchist subjects. The
League also represented Jay Fox, the anarchist
editor convicted for publishing an article ad-
vocating nude bathing. The repression of anti-
war speech under the Espionage Act, which
transformed the founders of the ACLU and
other progressives into civil libertarians, be-
came yet another issue that the Free Speech
League added to its already large agenda.
Drawing on the commitment to individual au-
tonomy in libertarian radicalism and on their
long experience as activists, the leaders of the
Free Speech League tried repeatedly but un-
successfully to convince the emerging ACLU
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that the defense of free speech should extend
beyond the protection of dissenting political
speech.

My investigation of the prewar period made
me realize that developments during and im-
mediately after World War I did not spontane-
ously create the modern era of free speech.
Instead, these developments rapidly obscured
the libertarian radical tradition and transformed
judicial interpretation of the First Amendment.
The impact of the war and its aftermath on
progressives lies at the core of this process and
reveals a decisive turning point in the history
of American liberalism. In brief, World War I
transformed many progressives into civil lib-
ertarians.

Before World War I, most progressives
challenged traditional conceptions of individual
rights protected by the Constitution. They iden-
tified constitutional rights with the excessive
individualism to which they attributed the de-
structive inequality and division they saw
throughout American society. Judicial recog-
nition of these rights, they pointed out, blocked
necessary social reform through positive state
action. Property and liberty of contract—indi-
vidual constitutional rights that the Supreme
Court increasingly invoked to invalidate reform
legislation— dominated the progressive attack
on rights. But progressives were not sympa-
thetic to other assertions of individual consti-
tutional rights, including claims based on the
First Amendment.

The emphasis by progressives on social
harmony similarly limited their conception of
free speech. Progressives often appreciated
free speech, and even dissent, as qualities that
a democratic society should nurture. But many
reacted against dissent that was not directed
toward positive social reconstruction.
Progressives often saw no value in speech that
expressed the structural inevitability of class
conflict or that denied the feasibility of ulti-
mate social unity.

World War I brought to the surface these
latent but important views about free speech
that had been embedded in the prior scholar-
ship of progressive intellectuals. Most
progressives supported the war. They often
treated pacifists with impatience or even hos-
tility, a reaction most dramatically illustrated
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by a series of essays John Dewey published in
The New Republic soon after the United States
entered the war in 1917. Dewey, who was the
leading public intellectual in the country, em-
phasized the social importance of widespread
critical inquiry more than most progressives.
Yet he criticized pacifist opposition to the war
as a failure to seize its democratic possibilities
and ridiculed dissenters for invoking “early
Victorian platitudes” about “the sanctity of in-
dividual rights.”?

The failure of World War I “to make the
world safe for democracy,” combined with the
widespread repression of speech during and
after the war, forced many progressives, includ-
ing Dewey, to reconsider both their prewar faith
in a benevolent state and their corresponding
aversion to constitutional rights. They retained
their belief that property and liberty rights
should not block progressive social and eco-
nomic legislation. They also came to recog-
nize, however, the state as a constant threat to
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civil liberties, and they emphasized the cen-
trality of constitutional free speech to the demo-
cratic themes that they had elaborated before
the war. This combination of views became
the core of New Deal constitutional ideology
in the 1930s.

The progressives who became postwar civil
libertarians developed a conception of free
speech that differed significantly from defenses
that prevailed before the war. Reflecting the
lingering impact of their earlier views, the post-
war civil libertarians based their emerging con-
cern about free speech on its contribution to
democracy rather than on its status as a natural
right of autonomous individuals. They stressed
the social benefits derived from freedom of po-
litical expression and essentially ignored the
many other free speech issues that libertarian
radicals, legal scholars, and other commenta-
tors addressed before the war. The actual cir-
cumstances that transformed progressives into
civil libertarians, especially the severe repres-

Professor Zachariah Chafee of Harvard Law School minimized and mischaraterized free speech cases that arose
before World War I in his 1919 article “Freedom of Speech in Wartime.” He is pictured at left here in 1929 with
Walter N. Pollack, a fellow member of President Hoover’s crime commission.
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sion of antiwar and postwar radical speech, re-
inforced their intellectual predisposition to fo-
cus on the protection of political expression.

In a pragmatic and largely successful ef-
fort to advance their new commitment to free-
dom of political speech, the postwar civil lib-
ertarians obscured both the more restrictive ju-
dicial tradition and the more protective liber-
tarian radical tradition. Chafee’s 1919 article
in the Harvard Law Review was the key docu-
ment in this effort. Like many progressives,
Chafee had been uninterested in free speech
issues before World War I. He began his study
of free speech cases when he became an assis-
tant professor at Harvard Law School in 1916.
His reading soon led him to decisions holding
that antiwar speech violated the Espionage Act,
results that horrified Chafee. By the time he
wrote “Freedom of Speech in War Time,”
Chafee had come to share the widespread dis-
appointment among progressives with the out-
come of the war. The failure to achieve the
idealistic goals underlying American interven-
tion, Chafee suggested, could be attributed to
the repression of dissenting speech that had
precluded honest debate during the war. Like
most progressives who became civil libertar-
ians, Chafee stressed social interests rather than
individual rights in free speech. He especially
emphasized that the emergence of truth about
matters of public concern requires broad safe-
guards for political expression.

Chafee’s article and subsequent 1920 book,
Freedom of Speech,” soon became the start-
ing point for analyzing the meaning and his-
tory of the First Amendment. Yet Chafee’s own
account of that history was misleading. He
essentially ignored prewar discussion of free
speech that differed from his own focus on the
protection of political dissent in a democracy.
Chafee did not fairly portray the prewar cases.
Moreover, despite the urgings of other schol-
ars he conspicuously ignored the extensive
publications of Theodore Schroeder, the lead-
ing prewar commentator on free speech who
wrote from the perspective of libertarian radi-
calism. The contrast between their scholarship
istelling. For example, Schroeder emphasized
that the use of anti-obscenity legislation to cen-
sor publications about contraception and other
sexual topics violated the First Amendment,
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whereas Chafee claimed that laws prohibiting
obscenity did not raise constitutional issues.

To support his interpretation of the First
Amendment, Chafee made related historical
and legal arguments. He maintained that the
Framers of the Constitution, in order to secure
the popular sovereignty won by the American
Revolution, intended the First Amendment to
overthrow the English common law on free
speech as formulated by Blackstone earlier in
the eighteenth century. Blackstone interpreted
the common law to preclude prior restraints on
speech, but to allow subsequent punishment of
expression for its tendency to disrupt peace and
good order. Until Congress passed the Espio-
nage Act in 1917, Chafee asserted, American
federal and state courts rarely decided cases
involving free speech claims. He added that
the few prewar cases had not indicated the
boundaries between protected and unprotected
speech. Asaresult, he lamented, federal judges
lacked sufficient guidance when suddenly con-
fronted with an avalanche of prosecutions
against antiwar speech under the Espionage
Act.

Chafee complained that most of these
judges applied the ancient English common-
law test of bad tendency, which allowed the
state to punish speech that had any tendency,
however remote, to bring about violations of
law. According to Chafee, prosecutors and
judges previously relied on the bad tendency
test only once in American history—under the
Alien and Sedition laws passed by the Feder-
alist Congress in 1798. The repressive results,
Chafee stressed, enraged the American people
and destroyed the Federalist party. Chafee was
incredulous that American judges more than
one hundred years later had revived this dis-
credited approach.

Among the many judicial interpretations of
the Espionage Act, Chafee found a few hope-
ful signs. He praised at length a decision by
federal district judge Learned Hand, which
overturned the refusal of the New York Post-
master to mail The Masses, a radical journal
that contained articles and cartoons opposing
the war.*” Hand had rejected the bad tendency
test while construing the Espionage Act to re-
quire a direct incitement to unlawful activity
before speech could be punished. Chafee found
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further encouragement in the opinion of Jus-
tice Holmes in Schenck v. United States, one
of the initial group of Espionage Act cases de-
cided by a unanimous Supreme Court in March
1919. Although all four of these cases had up-
held convictions for antiwar speech, Chafee
maintained that Holmes’ opinion in Schenck—
particularly a sentence containing the phrase,
“clear and present danger”—closely resembled
Hand’s incitement standard and clearly rejected
the bad tendency test.

For decades, scholars accepted uncritically
Chafee’s major conclusions. Many of his con-
temporaries in the law schools shared his re-
vulsion at the repression of antiwar speech and
had little incentive to question his welcome
analysis. Subsequent scholars, who generally
agreed with Chafee’s defense of broad protec-
tion for political speech, did not reexamine the
underlying research of what had become a clas-
sic article by an eminent professor. In 1960,
however, Leonard Levy’s Legacy of Suppres-
sion? vigorously attacked Chafee’s interpre-
tation of the original meaning of the First
Amendment. Based on extensive historical in-
vestigation that Chafee himself never under-
took, Levy “reluctantly” concluded that the
Framers of the First Amendment had not in-
tended to abolish either the English common-
law crime of seditious libel or the bad tendency
test. Both before and after Levy’s book, other
major scholars criticized Chafee’s claim that
Holmes intended the phrase “clear and present
danger” in Schenck as a protective standard of
First Amendment interpretation. Still, when I
was a law student in the early 1970s, Chafee’s
historical assertion that no significant judicial
encounters with free speech occurred between
1800 and 1917 remained unchallenged.

My research in Chafee’s private papers and
published reminiscences revealed that he was
familiar with many of the prewar free speech
cases when he wrote “Freedom of Speech in
War Time.” | realized that this seminal article
had obscured the earlier cases both by mini-
mizing their extent and significance and, more
importantly, by refusing to disclose their heavy
reliance on the alleged bad tendency of speech
to deny free speech claims. An accurate pre-
sentation of the judicial tradition would have
undermined Chafee’s historically incorrect as-
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sertion that judges construing the Espionage
Act of 1917 had revived that bad tendency test
for the first time since the disastrous Sedition
Act prosecutions at the close of the eighteenth
century. Instead of criticizing the prewar cases
directly, as had many previous scholars, Chafee
tried to hide them as part of a disingenuous at-
tempt to create a protective interpretation of
the First Amendment out of a restrictive past.
Chafee’s accounts of the Framers’ original in-
tent and of clear and present danger, which both
ascribed more protection to speech than the
evidence permitted, supported my conclusion
that he was writing more as an advocate than
as a scholar,

Chafee had a receptive audience for his le-
gal and historical misconstructions as the war-
time and postwar repression of speech trans-
formed a growing number of Americans into
civil libertarians. Most significantly, Chafee’s
article provided intellectual cover for Justices
Holmes and Brandeis when they began to dis-
sent in First Amendment cases in the fall of
1919. Holmes had written three of the four
Espionage Act decisions for the unanimous Su-
preme Court the previous March.” Justice
Brandeis wrote the fourth, which avoided ad-
dressing the underlying First Amendment is-
sues by dismissing the case on technical
grounds. The Supreme Court decided its next
Espionage Act case, Abrams v. United
States,*® in November 1919. During the in-
tervening months, when the hysteria of the
postwar “Red Scare” and the disillusionment
with the Versailles Peace Treaty peaked,
Holmes and Brandeis entered the ranks of
the postwar civil libertarians. Although the
Supreme Court majority in Abrams closely fol-
lowed Holmes’ March opinions while again re-
jecting First Amendment attacks on Espionage
Act convictions, Holmes, joined by Brandeis,
dissented.

In writing his dissent in 4brams, Holmes
faced a major problem. Shackled by the heavy
weight of restrictive precedents, including his
own earlier Espionage Act opinions, Holmes
had to find legal doctrines to support his
changed views. Chafee’s article, published in
June 1919 between the original March deci-
sions and Abrams, provided a brilliant and con-
venient solution. The myth Chafee created
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about the original appearance of “clear and
present danger” in Schenck allowed Holmes in
Abrams to reject the bad tendency test without
repudiating his own prior decisions that had
relied so heavily upon it. Holmes actually de-
veloped the concept of clear and present dan-
ger from a theory of judicial deference to
majority will and used the phrase as a vari-
ant of the bad tendency test. Yet clear and
present danger became, through Chafee’s
mediation, a protective standard of consti-
tutional adjudication in the Abrams dissent.
In a remarkable series of opinions from 1920
through 1927, Brandeis, relying heavily and
often explicitly on Chafee’s scholarship, elabo-
rated and expanded the protection for speech
introduced by Holmes in Abrams. Like other
postwar civil libertarians, Holmes, and espe-
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cially Brandeis, emphasized the importance of
political speech in a democracy.

Just as Holmes and Brandeis, with the sub-
stantial assistance of Chafee, transformed and
obscured the restrictive prewar judicial tradi-
tion, the ACLU, with which Chafee maintained
a close affiliation, overshadowed and super-
seded the libertarian radicals who had led the
defense of free speech since the Civil War. Like
other progressives who became postwar civil
libertarians, many of the people who founded
the ACLU in 1920 had little interest in the sub-
ject of free speech before the war. Aroused by
the Espionage Act prosecutions and the ensu-
ing Red Scare, they conceived of free speech
almost exclusively in political terms. The early
organizational work of the ACLU reflected this
ideological orientation. Concentrating on the
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protection of political speech, the ACLU ig-
nored many issues that had preoccupied pre-
war defenders of free speech and that would
become part of its own agenda in subsequent
decades. Itisrevealing thatin 1923 the ACLU
rejected pleas from Schroeder and other liber-
tarian radicals to defend a serious play about
prostitution closed under a New York obscen-
ity law. Although opposition to obscenity pros-
ecutions had dominated the defense of speech
by libertarian radicals before the war, the
ACLU, reflecting Chafee’s scholarly views,
denied that the suppression of allegedly ob-
scene material posed any significant threats to
free expression.

In Chafee, Holmes, Brandeis, and many
eminent people who joined the ACLU, World
War I created a larger and more influential
group than ever before committed to the de-
fense of free speech. Themes that Justices
Holmes and Brandeis borrowed from Chafee
and developed in opinions throughout the
1920s became accepted by the Supreme Court
majority in the 1930s. Many Supreme Court
cases since the 1930s have reversed or implic-
itly overruled restrictive precedents decided
before World War 1. Yet the same postwar civil
libertarians who ultimately helped transform
judicial interpretation of the First Amendment
viewed it more narrowly than had libertarian
radicals and many other prewar commentators
whose conception of free speech extended
beyond political expression.

I want to close by observing that the key
transformation of prewar progressives into
postwar civil libertarians relates directly to a
major, and perhaps the central, First Amend-
ment debate of our time. There are significant
parallels between the prewar views of the
progressives and recent scholarly attacks on
First Amendment decisions by the Supreme
Court since the 1970s.3! The typical free
speech claimant today, these scholars observe,
is no longer the unpopular dissenter who was
the focus of the “worthy tradition” that began
with the postwar civil libertarians and culmi-
nated in decisions by the Warren Court. In-
stead, the free speech claimant in landmark
First Amendment cases has become the eco-
nomically and politically powerful individual

159

or corporation seeking to prevent regulation
of campaign financing, the media, and harm-
ful speech directed against minorities, women,
and children. Just as prewar progressives at-
tacked the judicial reliance on formally neu-
tral rights of property and contract under the
Fourteenth Amendment to protect the eco-
nomic advantages of the wealthy, current
scholars complain that judicial construction of
the First Amendment preserves inequality by
relying on formally neutral rights to free
speech. And just as prewar progressives ar-
gued that social interests limited individual
rights of property and contract, current schol-
ars invoke the democratic social interest while
advocating restrictions on individual rights to
free speech. Current scholars seem unaware
of these analogies and may not be familiar with
the experience of the progressives. Yetin con-
sidering the understandable calls for state ac-
tion against speech that arguably skews the
electoral process or harms the most vulnerable
members of society, it is important to remem-
ber what the progressives learned so painfully
during and after World War 1. Government
regulation of speech, however well intentioned
initially, can easily lead to repression of merely
unpopular views. The progressives who be-
came civil libertarians after the war grew to
appreciate the social value of First Amendment
rights against the state. Their example indi-
cates that the search for alternatives to the Su-
preme Court’s First Amendment decisions over
the past twenty-five years should lead in other
directions than the disparagement of “rights
talk.”
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The Clear and Present Danger Test

Douglas Laycock

“Clear and present danger” is one of a very few phrases that passed from a Supreme Court
opinion into the public imagination and common vocabulary. Just in the week before this article
was delivered as a lecture at the Court in October 1999, the wife of a Presidential candidate said that
racism “is a clear and present danger;” the Secretary of the Air Force warned of a clear and present
danger to the quality of the research force at Air Force labs;? scholarly commentators described a
clear and present danger to the neighbors of rogue states,® and of a credit crisis in East Asia;* and a
columnist decried the clear and present danger of “the subsidy ideology.” The week before that,
the President warned about the clear and present danger of terrorism,® and a United States Senator
denounced the clear and present danger of gun violence.” The week before that, the New York Post
reported a clear and present danger to the Mets in the bottom of the eighth.®

The phrase has spread around the world to where ever English is written; I found quite recent
examples from Toronto,’ Sydney,!° Canberra,!! Jakarta,'? Jerusalem," Tel Aviv,'* Ankara,'* and
General Santos City, The Philippines, where City Councilor Florentina Congson said that imported
fish pose a clear and present danger to the city’s fishing industry.!* All told, I found 1,807 appear-
ances of “clear and present danger” in newspapers and magazines from the beginning of 1998 to the
week of this lecture in October 1999.17 No other phrase coined by the Supreme Court appeared so
often."®

“Clear and present danger” appears in the title
of eight books in my University’s library, on top-
ics from freedom of speech to surging polar ice
streams.'* It was the title of a Harrison Ford
movie® based on a Tom Clancy technothriller,”!
and no doubt vastly more people learned it from
Harrison Ford than from Justice Holmes. But
like the less famous authors before him, Clancy

chose the phrase in part because it would be fa-
miliar and evocative. “Clear and present dan-
ger” has had an eighty-year run as rhetoric and is
still going strong as cliche.

It had a much shorter run as law. “Clear and
present danger” was the dominant standard in
free speech cases for only a decade. The phrase
meant very different things to different Justices,
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and even very different things to the same Jus-
tices at slightly different points in time. And it
never recovered from its debacle in Dennis v.
United States.”

The remarkable true story of the clear and
present danger test is well known to scholars in
the field, but littie known to the American people
or even to most lawyers. The best account of the
origins and early years of the phrase is by my
colleague David Rabban, in the final chapters of
Free Speech in Its Forgotten Years.”? Perhaps
the best account of the later years is by my teacher
Harry Kalven in A Worthy Tradition.* Fully
persuaded by their telling of the basic story, I can
add only a few interesting details, some observa-
tions about judicial method, and (in section VI) a
brief response to their principal critic. With re-
spect to judicial method, I am struck by the irrel-
evance of constitutional text in the early cases,
and by the relationship between the clear and
present danger test and its successor, the com-
pelling interest test.

1. Historical Context

The phrase “clear and present danger” origi-
nates in some of the most fundamental of free
speech cases, those growing out of resistance to
American policy in World War I. War is always
an occasion for dissenting speech and a threat to
the freedom of that speech. In World War I, cir-
cumstances combined to produce an unusual de-
gree of dissent and to make that dissent seem, to
government officials, especially threatening.

Even for a war, World War I was awful. Tac-
tics failed to adapt to huge advances in the tech-
nology of killing, and a generation of Europeans
died in the long stalemate in the trenches. Some
blamed the arms merchants who sold the new
technology. President Wilson said it was a war
to make the world safe for democracy, but it could
also be interpreted as a continuation of ancient
European feuds and a battle for dominance among
European empires. Today it seems obvious that
our national interest was in the survival of the
other great democracies. But that was less obvi-
ous in 1917, when some Americans still thought
of Great Britain as our historic national enemy.?

World War I also came at a time of worker
unrest throughout the industrialized world. In-
dustrialization had created miserable factory jobs
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for long hours at low pay; it had not yet created
high standards of living for most of the popula-
tion. In the United States, these conditions
spawned a large union movement, and within
that movement, a much smaller but still substan-
tial socialist wing.

In 1910, more than a quarter of the adult male
population was foreign born.? Much of the re-
cent immigration was from eastern and south-
ern Europe, and these new immigrants seemed
of doubtful reliability to many Americans. Some
of them had sympathized with revolutionary
movements in Europe, and some of them brought
those sentiments with them to America. About
ten percent of the population were either Ger-
man-born or the children of German-born par-
ents.?”’ It had been perfectly legitimate to sym-
pathize with Germany during the three years of
American neutrality; that suddenly changed
when the United States entered the war on the
side of the Allies.

These currents of dissent combined to gen-
erate a substantial body of anti-war protest, mix-
ing peace themes with socialist workers themes
and German ethnic themes. Congress was
alarmed, and in the Espionage Act,2® it moved
deliberately to limit dissent. The Conference
Committee deleted a section expressly autho-
rizing censorship of the press,” but left in a sec-
tion expressly authorizing censorship of the
mails. The most far reaching clauses of the origi-
nal Act provided:

[W]hoever, when the United States is at
war, shall willfully cause or attempt to
cause insubordination, disloyalty, mu-
tiny, or refusal of duty, in the military or
naval forces of the United States, or shall
willfully obstruct the recruiting or enlist-
ment service of the United States, to the
injury of the service or of the United
States, shall be punished by a fine of not
more than $10,000 or imprisonment for
not more than twenty years, or both.>

It would have been easy to interpret this stat-
ute to minimize free speech problems. If “will-
fully” and “attempt” had been read to require
specific evidence of criminal intent, if “cause”
had been read to require a close and direct causal
relationship to actual insubordination or obstruc-
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Union leader and perennial presidential candidate of the Socialist Party, Eugene Debs was prosecuted for
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making a speech in 1918 opposing the war on the ground that working men should oppose capitalists and not

fight each other.

tion, if the courts had assumed that Congress did
not mean to criminalize political debate, this ar-
ticle might never have been written.

Learned Hand took a large step in that direc-
tion in his opinion in Masses Publishing Co. v.
Patten,”' a suit seeking to compel the Postmas-
ter General to permit the mailing of a left wing
anti-war publication called 7he Masses. Hand
construed the statute to prohibit only direct in-
citement to unlawful conduct, arguing that any
more restrictive meaning would be so at odds
with American traditions of free speech that he
would not impute it to Congress without a very
clear Congressional statement of the more re-
strictive rule.

The Second Circuit promptly reversed, in an
opinion that emphasized deference to the discre-
tion of the Postmaster General, and also empha-
sized the then prevailing judicial doctrine in free
speechcases.”> This doctrine, taken directly from
the English common law of seditious libel, has
come to be known as the “bad tendency” test. It
held that government could punish speech that
tended to cause unlawful consequences.*

The most shocking recent application in the

Supreme Court had been Patterson v. Colo-
rado,** affirming the conviction of a newspa-
per publisher (who was also a United States
Senator) for criticizing decisions of the Colo-
rado Supreme Court. The decisions were in
fact outrageous, but the criticized justices held
Patterson in contempt of court.® It was per-
haps a saving grace that the penalty was only
a $1,000 fine.

In Patterson, as in the quoted section of the
Espionage Act and in the common law of sedi-
tious libel, falsehood was not an element of the
crime and truth was not a defense. Justice
Holmes wrote for the Court that the First Amend-
ment protects against prior restraints of publica-
tion, but allows “the subsequent punishment of
such [publications] as may be deemed contrary
to the public welfare. The preliminary freedom
extends as well to the false as to the true; the
subsequent punishment may extend as well to
the true as to the false.”

Under the bad tendency test, any criticism of
the war, including truthful criticism, potentially
violated the Espionage Act. Criticism of the war
had the foreseeable effect of making young men
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less likely to enlist, and speakers were presumed
to intend the natural consequences of their acts;
therefore, to criticize the war was willfully to
obstruct the recruiting service. The more harsh
or radical the criticism, the more likely the vio-
lation. The government argued that any publi-
cation or any speech to a large group might reach
draft-age men; when necessary, it argued that
communications to women might be passed on
to their sons, brothers, and sweethearts. Judges
instructed on some variation of the bad tendency
test in all but a handful of the more than two
hundred speech prosecutions during the war. So
instructed, juries convicted.”’

The government was surely right that criti-
¢ism of the war made men less likely to enlist.
The problem was not that the law made no sense,
or that the speech did no harm. The problem
was that criticism of government policy is at the
very core of the Free Speech Clause and at the
very core of democratic self-government. This
is why the cases were so fundamental.

It has become a common observation in our
time, not yet tested by a war with unambiguously
important stakes for the nation, that television
coverage of war has made democracies unwill-
ing to take casualties. The government’s fear in
World War I was similar. The government feared
that vivid descriptions of warfare and vivid at-
tacks on the wisdom of the war might make men
less willing to serve and less willing to risk be-
coming casualties. There were two ways of de-
scribing the issue, and both descriptions were
true. Unlimited criticism of the war would hurt
the war effort, although the government plainly
overestimated the effects. Unlimited criticism
of the war was also core political speech in a
democracy.

Even if the courts had held that harsh criti-
cism of government policy could not in itself be
a criminal offense, that would leave hard ques-
tions about statements that went beyond harsh
criticism. What if the harsh critic implicitly—or
explicitly—urged men to violate laws regulat-
ing conduct? Harsh criticism easily spills over
into rhetoric about resistance, often hyperbolic,
sometimes serious. Effective political rhetoric
rarely draws the fine distinctions found in phi-
losophy journals and law reviews. If the war
oppressed the masses, it easily followed that the
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masses should not cooperate in their own op-
pression.

I1. The First Opinions

The war was over by the time the issue
reached the Supreme Court. But tolerance of
political dissent had not been restored, and the
prosecutions continued, even increased. The
peace negotiations did not achieve Wilson’s ide-
alistic vision of the war, and it turned out that
there had been secret treaties and territorial am-
bitions among the Allies; this partial vindication
of the critics, however slight, was not welcome
news. The Bolshevik Revolution and the Rus-
sian Civil War were new sources of conflict and
governmental fear, and there was a major Red
Scare in 1919-20. The Communist Party U.S.A.
was formed in 1919, a majority of states enacted
new legislation against radical speech, and in
January 1920, the federal government arrested
ten thousand suspected Communists in the
Paimer raids.*®

The Court wrote its first three Espionage Act
opinions in March 1919. Charles Schenck, the
lead defendant in United States v. Schenck, had
arranged the printing and distribution of fifteen
thousand flyers for the Socialist Party.® The flyer
said the Conscription Act violated the Thirteenth
Amendment and was “a monstrous wrong
against humanity,” and that those who failed to
assert their rights were helping to deny the rights
of all. It said “Do not submit to intimidation,”
but the Court noted, “in form at least, [it] con-
fined itself to peaceful measures, such as a peti-
tion for the repeal of the act.” Both defendants
were convicted; their sentences do not appear in
the reports. This was the government’s stron-
gest case in the Supreme Court, because Schenck
had mailed the flyer only to men who had re-
ceived their draft notices, and because a large
mailing so directed might have supported an in-
ference of actual intent to disrupt the draft.

The defendant in Debs v. United States was
Eugene Debs, the great union leader and peren-
nial presidential candidate of the Socialist Party.*0
He was prosecuted for a speech to the party’s
1918 state convention in Canton, Ohio. The
speech was mostly about socialism, which the
Court conceded was outside the Espionage Act.
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But socialists opposed the war, because work-
ing men were killed and maimed in the fighting
and because working men of different countries
should be united against capitalists instead of
fighting each other. In his speech to the conven-
tion, Debs had vigorously criticized the war,
praised several persons who had been convicted
of aiding or encouraging others to refuse induc-
tion, urged delegates to decide for themselves
whether there should be a war, and told them “to
know that you are fit for something better than
slavery and cannon fodder.” Debs was convicted
and sentenced to ten years in prison.

United States v. Frohwerk was a prosecution
of Jacob Frohwerk, who had published a series
of articles criticizing the war and the draft in a
German-language newspaper in St. Louis.” The
statement that came closest to urging unlawful
action appears to have been a paragraph to the
effect that it would be understandable if soldiers
refused to fight, even though such soldiers would
technically be in the wrong. Frohwerk was con-
victed and sentenced to ten years in prison.

Justice Holmes wrote the opinion in all three
cases. The famous phrase first appears in
Schenck v. United States, and only in Schenck:

The question in every case is whether the
words used are used in such circum-
stances and are of such a nature as to cre-
ate a clear and present danger that they
will bring about the substantive evils that
Congress has a right to prevent. Itisa
question of proximity and degree.*”

Applying this standard, the Court unani-
mously affirmed the conviction in Schenck. A
week later, it unanimously affirmed Frohwerk
and Debs on the authority of Schenck. In 1920,
running from his prison cell, Debs got 919,000
votes for President of the United States. In 1921,
President Harding commuted his sentence, along
with twenty-three others imprisoned for politi-
cal speech.®®

Later the clear and present danger test came
to be understood as protective of speech. “Clear”
and “present” came to be restrictive modifiers,
limiting the class of dangers to only those that
would clearly and presently follow from the
speech. But none ofthis is in Schenck, Frohwerk,
or Debs. It seems clear that for Holmes, “clear
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and present danger” was merely a paraphrase of
the bad tendency test. In the paragraph that con-
tained the phrase “clear and present danger,” he
twice referred to the flyer’s “tendency” to ob-
struct the draft.*

The leading casebook notes that the jury
could not have been instructed on clear and
present danger, and asks why there was not a
remand for a new trial under proper instruc-
tions.* The easy answer would be that Holmes
was cheating on the record, but that is not the
explanation. The explanation is that the jury had
been instructed on the bad tendency test, and in
Holmes’ view, that instruction was correct. As
of March 1919, bad tendency and clear and
present danger were the same.

The Schenck opinion did take one step to-
wards greater protection for speech: Holmes
confessed possible error in his earlier statement
that the Free Speech Clause protects only against
prior restraints.*®* An amicus brief in Debs had
targeted that issue, arguing that the limitation to
prior restraints came from Blackstone, that it rep-
resented a disputed view even in England and
even when it was written, that the Speech Clause
was intended to supersede Blackstone and the
law of seditious libel, and that Americans had
repeatedly so concluded, citing St. George
Tucker’s American edition of Blackstone in 1803
and the nearly universal repudiation of the Sedi-
tion Act The brief compared Blackstone’s belief
in the efficacy of a rule against prior restraints to
his belief in witchcraft: both had an “historical
interest,” but neither was a credible measure of
constitutional liberty in the United States.*’
Patterson v. Colorado seemed to confine the
Speech Clause to prior restraints,”® and Schenck
appeared to repudiate that error. Ina 1922 letter
to Professor Zechariah Chafee, Holmes con-
fessed much more clearly than in Schenck that
he had not known the relevant history and had
simply been mistaken in Patterson.”’

III. The Irrelevance of Constitutional Text

The Schenck opinion’s brief discussion of
prior restraint seemed to acknowledge that the
Speech Clause must mean something. But the
most striking thing about the unprotective opin-
ions in this era is the utter irrelevance of consti-
tutional text. It appears to have made no differ-
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ence to the judges that speech was singled out
for special constitutional protection. Holmes
drew his analysis of speech offenses in Schenck
directly from his analysis of criminal attempts in
The Common Law, the book that had begun
his scholarly career nearly forty years before.*
The Common Law sought to minimize the rel-
evance of subjective intent. Holmes argued that
the government can punish conduct that causes
consequences the government wishes to discour-
age. It can punish as an attempt conduct that
failed to produce the forbidden consequence, if
the conduct would normally have had the for-
bidden consequence as its natural and probable
effect. Holmes treated the speech in Schenck
like an attempted obstruction of the draft; the dif-
ference between attempt by speech and attempt
by physical acts appears to have made no differ-
ence. The sentence immediately following and
elaborating the reference to clear and present
danger—*It is a question of proximity and de-
gree”—was taken verbatim from an earlier
Holmes opinion discussing an attempt to mo-
nopolize.”'
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Fellow Russian emigres
Samuel Lipman, Hyman
Lychowsky, Mollie Steiner,
and Jacob Abrams were
convicted under the Espio-
nage Act of distributing sev-
eral thousand copies of leaf-
lets in English and in Yid-
dish to munitions workers
calling on them to strike.
They did not oppose the war
in Germany but rather U.S.
intervention in Russia’s civil
war.

Perhaps even more revealing, Holmes had
said in a letter to Hand that freedom of speech
“stands no differently than freedom from vacci-
nation,™’ a substantive due process claim that
the Court had recently rejected.”® The Court
explicitly equated free speech with substantive
due process ina 1925 speech case, Gitlow v. New
York: “Every presumption is to be indulged in
favor of the validity of the statute. . . . [Plolice
‘statutes may only be declared unconstitutional
where they are arbitrary or unreasonable . . .””*
In support of this point, the Court cited Mugler
v. Kansas,” a case upholding prohibition of al-
coholic beverages against a substantive due pro-
cess challenge, and Great Northern Railway v.
Clara City,® a case upholding a requirement that
a railroad build a sidewalk across its right-of-
way.

It appeared not to matter that there is no vac-
cination clause, but there is a Speech Clause; or
that the Constitution expressly authorizes regu-
lation of commerce, but specifically prohibits
laws abridging the freedom of speech, and that it
does so in language that is textually absolute. It
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is not clear what difference it made that the
Speech Clause had been added to the Constitu-
tion, or what difference it would have made if
the Speech Clause had been repealed. The Due
Process or any other clause would do as well.
This seems to be an extreme instance of the Con-
stitution being what the judges say it is. Whole
clauses could appear and disappear at will. For
Justice Holmes and Justice Brandeis, the Speech
Clause was about to appear.

IV. The Conversion of Holmes and
Brandeis

In the summer of 1919, Holmes and Brandeis
decided that the prosecution of speech had gone
too far. It is not clear what changed their minds.
Holmes never admitted that he had changed his
mind,”’ and Brandeis appears to have acknowl-
edged a shift in position only in conversations
with Felix Frankfurter.*®

We know that even before Schenck, Holmes
and Brandeis had been more willing than the rest
of the Court to protect speech in the most egre-
gious cases. Holmes had prepared a dissent in a
case in which the defendant was convicted un-
der the Espionage Act for sending a private peti-
tion to the governor of South Dakota and two
other officials. The majority was prepared to
affirm, but the government confessed error.”

We know the three opinions in the spring
were heavily criticized in published articles and
in private correspondence, including an article
by Emnst Freund in The New Republic.®®° We
know that Holmes had conversations with some
of those people over the summer. We know that
there were pressures on Harvard that summer to
fire Felix Frankfurter, Harold Laski, and Roscoe
Pound, and that Holmes wrote the president of
Harvard on their behalf.® Many American in-
tellectuals who had supported the war and had
given little thought to the speech prosecutions
during the war now became concerned about the
threat to free speech. A significant free speech
movement began to emerge.®

The most important published critique was
Chafee’s “Freedom of Speech in War Time,” in
the June 1919 issue of the Harvard Law Review.%
Chafee reported cases far more shocking than
those that had been affirmed by the Supreme
Court. Awoman had been sentenced to ten years
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in prison for writing a letter to the editor of the
Kansas City Star that said, “I am for the people
and the government is for the profiteers,” and
men prosecuted for comments in private conver-
sations.*

But Chafee did not blame the Supreme Court,
and he did not call for outright repudiation of all
three decisions from the spring. He endorsed
Hand’s incitement test from Masses as consis-
tent with both the First Amendment and the com-
mon law of attempts. Then he said that Schenck
and Frohwerk “were clear cases of incitement to
resist the draft, so that no real question of free
speecharose.” This was a stretch as to Schenck,
and preposterous as to Frohwerk; if these publi-
cations counted as incitement, an incitement test
would be little help. Anyway, neither case had
been decided on the ground of incitement. But
now Chafee had to reject only one case as
wrongly decided.

Next he quoted what Holmes had said about
free speech in Schenck, italicizing the sentence
about “a clear and present danger that they will
bring about the substantive evils that Congress
has aright to prevent.” Chafee noted that Holmes
had not defined the substantive evils to which he
referred in this sentence, but that if the relevant
evils were “overt acts of interference with the
war,” then the clear and present danger test was
very close to Hand’s incitement test.% This is
remarkable from our perspective, after many
years of contrasting Hand with Holmes. But the
reasoning seems to have been that only direct
incitement is likely to create a clear and present
danger. And Chafee had ratcheted up the required
danger, from the possibility that someone some-
where might try to evade the draft to “overt acts
of interference with the war.”

Chafee conceded that if the Court had ap-
plied the clear and present danger test to Debs, it
would have had to reverse. Apparently Holmes
had not closely attended to the jury instructions;
the jury had been permitted to convict on a mere
showing of bad tendency. “Ifthe Supreme Court
test is to mean anything more than a passing ob-
servation, it must be used to upset convictions
for words when the trial judge did not insist that
[those words] must create a ‘clear and present
danger’ of overt acts.”® :

Chafee was the first to use “clear and present
danger” to mean anything more than just dan-
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ger. He gave the phrase content that it seems to
have in ordinary English but that it had not had
in Schenck. Surely Holmes was not fooled. But
if Holmes were looking for a way to change his
mind without confessing error, Chafee had of-
fered him a way.

The change of position came in November,
in Abrams v. United States.®® Abrams differed
from Schenck, Frohwerk, and Debs in several
ways, and those differences might have mattered
to Holmes and Brandeis. The differences might
have suggested possible distinctions; they might
also have suggested that there was little limit to
how far these prosecutions might go, although
the South Dakota petition case should have al-
ready shown them that.

The first difference was that Abrams and his
codefendants did not oppose the war with Ger-
many, but rather the futile U.S. intervention in
the Russian Civil War. Lenin and the Bolshe-
viks seized control of the Russian government
essentially by a coup in St. Petersburg; there fol-
lowed a three-year Civil War for control of the
country.”® The United States landed troops at
Murmansk, Arkhangel’sk, and Vladivostok, with
no clear idea of what they might do, and without
nearly enough numbers to make any difference.”
The North Russia contingent sat in trenches
through the winter, six hundred miles north of
St. Petersburg, in 24-hour darkness with aver-
age temperatures at 30 below. The Vladivostok
contingent moved inland along the Trans-Sibe-
rian railroad, mostly staying behind the fighting,
and left the way they had come when the tide
turned in favor of the Reds. The whole episode
was one of the dumber foreign policy adventures
in American history. But that was the target of
the Abrams protest.

Abrams and his associates produced several
thousand copies of two leaflets, one in English
and one in Yiddish, waming munitions workers
that they were making bullets to kill Russians as
well as Germans, and urging a general strike to
protest American opposition to the Russian Revo-
lution. They insisted that they hated German
militarism more than the American government
did. Some of these leaflets were distributed in
secret; the rest were dumped out of an upper story
window.

The other difference between Abrams and the
earlier cases is that Abrams and his associates

JOURNAL OF SUPREME COURT HISTORY

were convicted under the 1918 Amendments to
the Espionage Act.”' The Attorney General had
complained that while the Espionage Act was
effective against organized propaganda, it did not
reach “individual, casual, or impulsive disloyal
utterances.”” To correct this perceived defect,
Congress added several new offenses to the Es-
pionage Act, and increased the maximum sen-
tence. The amendments made it a felony, pun-
ishable by imprisonment for twenty years, to
“willfully display the flag of any foreign enemy,”
or to utter or publish “any disloyal, profane, scur-
rilous, or abusive language about the form of gov-
ernment of the United States,” or its flag, or its
military forces, or their uniform. Perhaps most
remarkably, it was a felony punishable by twenty-
years imprisonment to “by word or act oppose
the cause of the United States” in the war. Debs
had been charged with opposing the cause of the
United States, but the jury had acquitted on that
count.”

The Abrams defendants were convicted of
conspiring to publish words intended to encour-
age resistance to the United States in the war and
of conspiring to advocate curtailment of produc-
tion of war materials with intent to hinder pros-
ecution of the war. They were sentenced to
twenty years in prison. The Supreme Court af-
firmed on the authority of Schenck.

Holmes and Brandeis dissented. In Holmes’
dissent, “clear and present danger” became “a
clear and imminent danger that it will bring about

forthwith certain substantive evils that the United
States constitutionally may seek to prevent.” And
atanother point: “immediate danger.” And again:
“present danger of immediate evil or an intent to
bring itabout.” Specific intent—not mere natu-
ral consequences this time—was relevant be-
cause “it might indicate a greater danger and at
any rate would have the quality of an attempt.””®
But there was no evidence of intent to hinder the
war effort; the only intent was to hinder attacks
on the Russian revolutionaries, with whom we
were not at war.

Then came a peroration about the values of
free speech, and an emphatic rejection of the
government’s claim that the Speech Clause had
not altered the English law of seditious libel.”
And then this:

Only the emergency that makes it imme-
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diately dangerous to leave the correction
of evil counsels to time warrants making
any exception to the sweeping command,
“Congress shall make no law . . . abridg-
ing the freedom of speech.””

The tone and methodology of this opinion
could not be more different from those opinions
and correspondence that equated freedom of
speech with the most deferential version of sub-
stantive due process. Here was the germ of the
modem compelling interest test: The constitu-
tional text states a sweeping command; only
immediate necessity justifies implied exceptions
to that command.

Earlier opinions had defined things into and
out of constitutional rights mostly by drawing
categorical boundaries—sometimes sensibly and
sometimes quite artificially. But to take a broad
constitutional command at face value and imply
exceptions by necessity was hardly ever done.
The nearest precedent I can think of is dictum in
Ex parte Milligan, reversing the conviction of a
confederate sympathizer tried before a court
martial.”® The Court said that civilians might be
tried in courts martial without a jury in places
where the civil courts could not sit. But the courts
were sitting in Indiana, so Milligan’s military trial
was unconstitutional. To say that the clause ap-
plies and is prima facie violated, but that emer-
gency can justify exceptions, is a very different
technique—often more honest, certainly more re-
alist, and much more a feature of modern opin-
ions—than to claim that the clause does not even
apply. The Abrams dissent is among the earliest
of this new style of opinion.

V. The Aftermath

In every case after Abrams, Holmes and
Brandeis dissented or concurred separately, and
the majority ignored them. The Court affirmed
a suspension of mailing privileges™ and two
more convictions® under the Espionage Act, and
a state conviction under a similar statute from
Minnesota.® Two of these cases were prosecuted
under a section forbidding false statements made
with intent to interfere with the war effort, and
the Court appears to have held that it was crimi-
nal falsehood to say that the United States en-
tered the war for any reasons other than those
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offered by President Wilson in his address to
Congress seeking a declaration of war.® Mak-
ing falsehood an element of the offense is no pro-
tection if every disagreement with official pro-
nouncements is deemed criminally false.

Chafee expanded his article into a book pub-
lished in 1920.% He said the Holmes dissent in
Abrams carried great weight, not only because it
was better reasoned than the majority’s “meager
discussion,” not only because it was Holmes, but
also because “it [was] only an elaboration of the
principle of clear and present danger laid down
by him with the backing of a unanimous Court
in Schenck.”

The next substantial developments came in
two long delayed cases, Gitlow v. New York® in
1925 and Whitney v. California® in 1927. Both
cases charged speech that occurred in 1919,
growing out of conventions of new organizations
that had spun off from the Socialist Party and
would soon form the Communist Party U.S.A.

Gitlow became part of the Left Wing Sec-
tion of the Socialist Party, which issued a mani-
festo condemning the regular socialists for pur-
suing change at the ballot box; the manifesto
urged the necessity of Communist Revolution
by revolutionary mass action. Gitlow was pros-
ecuted for his role in issuing this manifesto un-
der a criminal anarchy statute that made it an
offense to “advocate, advise, or teach the duty,
necessity, or propriety of overthrowing organized
government by force and violence or by any un-
lawful means.”’

The New York Court of Appeals found no
express advocacy of force or violence, but it held
such advocacy unnecessary to conviction.®® The
U.S. Supreme Court, reading the manifesto for
itself, thought it found the language of “direct
incitement,” despite the lack of any specifics
about how or where or when the mass action
should begin.* “There was no evidence of any
effect resulting from the publication and circu-
lation of the manifesto.”°

Gitlow’s brief relied heavily on the clear and
present danger test, and for the first time, the
majority took notice of it. Justice Sanford did
not say that the test was merely a paraphrase of
the bad tendency test, or that its meaning was
fixed by the affirmance on the facts of Schenck,
which had involved less advocacy of illegal con-
duct than Gitlow. Holmes and Brandeis and
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In 1925 the Supreme Court upheld the convic-
tion of Benjamin Gitlow for publishing an ar-
ticle calling on workers to overthrow capitalism
and the government by force.

Chafee were beginning to win the battle of mak-
ing clear and present danger mean something.

Instead, Sanford said that the clear and
present danger test applied only to statutes like
the Espionage Act, and not to statutes like the
criminal anarchy statute in Gitlow. The Espio-
nage Act forbade conduct tending to produce a
particular consequence—obstruction of the re-
cruiting service. When the government charged
that this statute was violated by speech, the Court
had to decide in each case whether the speech
was sufficiently likely to cause the forbidden
consequence. Clear and present danger ad-
dressed that question.”!

But in the criminal anarchy act, the legisla-
ture had forbidden certain kinds of speech as
such. The legislature had made the judgment
that this speech was so dangerous that it must be
forbidden. The Court must defer to this legisla-
tive judgment. Holmes and Brandeis ignored
the distinction; they dissented on the authority
of the “criterion sanctioned by the full court in
Schenck”— meaning the clear and present dan-
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ger test.”

In the majority’s view, the state need take no
chances: “A single revolutionary spark may
kindle a fire that, smoldering for a time, may burst
into a sweeping and destructive conflagration.””
The state was entitled to extinguish every such
spark, without waiting to see the consequences.
Holmes had used a similar but less far-reaching
metaphor in Frohwerk: it might have been found
that the German language newspaper was circu-
lated “in quarters where a little breath would be
enough to kindle a flame.”*

Whitney v. California® involved a similar
manifesto issued by the California branch of the
Communist Labor Party, another group that had
seceded from the Socialists. Whitney herself had
opposed the manifesto, sponsoring a resolution
urging that the Party work through the political
process. But she remained a member after the
manifesto was adopted, and for this she was pros-
ecuted under the California Criminal Syndical-
ism Act. Criminal syndicalism is an odd phrase
that came to mean the use of unlawful acts or
terrorism to seek political change.”

Sanford’s opinion in Whitney was much like
his opinion in Gitlow. Individual intent was ir-
relevant; the statute punished mere knowing
membership. The legislature had decided that
such membership was too dangerous to be per-
mitted, and its judgment was entitled to defer-
ence. Brandeis concurred on the ground that
Whitney had not preserved the issue of whether
there was a clear and present danger; Holmes
joined the Brandeis opinion.

But this concurring opinion by Brandeis of-
fered the full elaboration of the clear and present
danger test in its protective form. “Present”
meant imminent or immediate, as Holmes had
said in his Abrams dissent. The requirement of a
“substantive evil Congress has a right to prevent”
was ratcheted up to a “substantial” or “serious”
evil. Moreover:

In order to support a finding of clear and
present danger it must be shown either
that immediate serious violence was to
be expected or was advocated, or that the
past conduct furnished reason to believe
that such advocacy was then contem-
plated.”
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And Brandeis elaborated on the measure of
imminence:

[N]o danger flowing from speech
can be deemed clear and present, unless
the incidence of the evil apprehended is
so imminent that it may befall before
there is time for full discussion. If there
be time . . . to avert the evil by the pro-
cesses of education the remedy to be ap-
plied is more speech, not enforced si-
lence. Only an emergency can justify
repression.*®

There were also echoes of Hand’s incitement
test: “The wide difference between advocacy
and incitement, between preparation and attempt,
between assembling and conspiracy, must be
borne in mind.”™

This is an enormously important and helpful
opinion. It goes far to solve the deep conun-
drums in the clear and present danger test. What
was the danger in the World War I cases? That
one man might read a flyer and decide not to
enlist? Or that cumulative criticism would make
it impossible to fill the ranks and force Congress
to abandon the war effort? The first danger was
not sufficiently serious; the second was never
sufficiently imminent.

The danger of bringing the war effort to a
halt depended on persuading thousands or mil-
lions of men, and for that, there was always time
for counterspeech. If counterspeech were inef-
fective, the danger might still come to pass. But
would that be a criminal offense, or democracy
at work? It cannot be that government acquires
the power to censor just as a political movement
begins to succeed—that puny anonymities are
protected but Debs was a criminal, or that Eu-
gene McCarthy, the anti-war candidate of half a
century later, lost his First Amendment rights
when he nearly won the New Hampshire pri-
mary.'® If the radicals are winning the argu-
ment, the government’s constitutional remedy is
to make a better case why the radicals are wrong.

V1. Explaining Holmes?

When able judges change position without
plausible explanation, it is always possible that
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some unstated distinction reconciled all their
positions—a distinction that made sense to them
but is lost to us.'”" In the case of Holmes and
free speech, the possibility of some unstated dis-
tinction is highlighted by the fact that his change
of position was not cleanly chronological. He
wrote the three opinions affirming convictions
in March 1919, and he joined no opinion of the
Court thereafter, but in 1920, he mysteriously
concurred in the result in Gilbert v. Minnesota,
upholding a state misdemeanor conviction for
what appears to have been one of the milder anti-
war statements to come before the Court.!? The
principal issue in Gilbert was whether federal
law pre-empted the similar state law, but the
Court also rejected a free speech challenge, and
Holmes’ concurrence seems inconsistent with all
his other votes from 4Abrams forward.’®®

Holmes biographer Sheldon Novick believes
that Holmes was consistent throughout this pe-
riod: that for Holmes, the central issue was spe-
cific intent to interfere with the draft or the war
effort, and that he voted to affirm in all those
cases, and only those cases, where there was suf-
ficient evidence of such intent to support a jury
verdict.'® Novick reads the Holmes opinions in
light of an 1894 article in which Holmes had ar-
gued that specific intent is relevant to certain tort
cases, including cases in which the defendant
induces another to harm the plaintiff.'® The
analogy is that in the World War I cases, speak-
ers were charged with attempting to induce lis-
teners to obstruct the war effort. Novick’s argu-
ment is too elaborate to fully explore here, and I
have certainly not untangled all of Justice
Holmes’ thought about intent. But I do not see
how specific intent can explain either the results
or the opinions of 1919 and later.

In his Abrams dissent, Holmes clearly dis-
tinguished specific intent—actual motive to
achieve the forbidden end — from the presump-
tion that a speaker intends the natural conse-
quences of his words:

I am aware of course that the word intent
as vaguely used in ordinary legal discus-
sion means no more than knowledge at
the time of the act that the consequences
said to be intended will ensue. ... But,
when words are used exactly, a deed is
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not done with intent to produce a conse-
quence unless that consequence is the aim
of the deed. ... [An actor] does not do
the act with intent to produce it unless
the aim to produce it is the proximate
motive of the specific act, although there
may be some deeper motive behind it.'%

Novick claims that this distinction was there
all along, and that it is what Holmes meant the
previous spring in Schenck, Debs, and Frohwerk.
Novick concedes that in Schenck, it “is not clear
.. .whether the ‘specific intent’ required by the
Constitution was an actual subjective intent . . .
or was simply an intent imputed from the mani-
fest tendency to do harm.”'” Indeed it is not
clear, although it seems to be the latter: the
opinion’s principal statement about intent infers
Schenck’s intent from Holmes’ view of the ef-
fect that should have been expected.'® And al-
though Novick puts quotation marks around the
phrase “specific intent,” that phrase does not
appear in the Schenck opinion.

Frohwerk is much more explicit that Holmes
meant only an imputed intent: “Small compen-
sation would not exonerate the defendant if it
were found that he expected the result, even if
pay were his chief desire.”'” Thus in Frohwerk
Holmes said it is enough that defendant “ex-
pected” the forbidden result; in Abrams, he said
it is not enough that defendant had “knowledge”
that the forbidden result would ensue. In
Frohwerk he said defendant is guilty even if a
permitted result was defendant’s “chief desire;”
in Abrams he said defendant is innocent unless
the forbidden result was his “proximate motive.”
Unless the result that a person “expect[s]” is dif-
ferent from the result that he “know[s] . . . will
ensue,” and unless his “chief desire” in doing a
thing is different from his “proximate motive”
in doing the thing, the intent required in Frohwerk
is irreconcilable with the intent required in the
Abrams dissent. The quoted sentence from
Frohwerk is the clearest statement on intent in
the three opinions in March, but Novick disre-
gards it.

Novick relies principally on Holmes” com-
ment that the Debs jury was instructed that it must
find both that “the words used had as their natu-
ral tendency and reasonably probable effect to
obstruct the recruiting service,” and that the “de-
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fendant had the specific intent to do so in his
mind.”"'® This is the strongest evidence for
Novick’s position, but it must be read in light of
what Holmes said in Frohwerk the same day, and
the tension between the two opinions largely dis-
appears when one examines the whole jury
charge in Debs.

The Debs jury charge said many things about
intent, and it is impossible to know what the jury
understood."! The judge repeatedly told the jury
that conviction required “a specific, wilful, crimi-
nal intent,” including “the specific criminal in-
tent to produce the results and consequences for-
bidden by the law.” But he never defined “spe-
cific criminal intent,” apart from some comments
about how “intent” could be found. He did de-
fine “wilfully,” to mean “willingly, knowingly,
purposely, intentionally, as contradistinguished
from accidentally or inadvertently.”

Most important, he told the jury that “a per-
son is presumed to intend the natural and prob-
able consequences of his words and acts,” and
he suggested that the jury could find intent based
on what Debs “expect[ed],”or what he “ought”
to have “reasonably foreseen” about what
“would” or “might be” the natural consequences
of his speech. He told them that good motives
were irrelevant to the question of intent.

In short, specific intent in this jury charge
meant exactly what Novick denies that Holmes
meant: “simply an intent imputed from the mani-
fest tendency to do harm.”"'? Despite the lan-
guage of specific intent, this intent was presumed
from the same evidence that would support a
finding of intent as natural consequences, and
thus, at the appellate level, a requirement of spe-
cific intent added nothing to the evidence re-
quired to support a conviction. The only differ-
ence would be that some language of specific
intent would have to appear in the jury instruc-
tion, and in theory, a defendant could overcome
the presumption and persuade the jury that he
had not acted with specific intent. This instruc-
tion did defendants no good even in theory at the
appellate level, and it is hard to imagine that it
did them any good in fact with the jury.

The challenge for Novick’s theory then
would be to find some minimally sufficient evi-
dence of specific intent that was present in the
March cases and in Gilbert v. Minnesota, but was
not present in any of the other cases. With re-
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An organizer for the Communist party in Georgia in the 1930s, Angelo
Herndon was convicted under a slave insurrection statute for distributing
literature advocating ecomomic and political reforms and “self determina-

tion for the Black Belt.”

spect to Abrams, Novick must read Holmes as
saying that no reasonable jury could find spe-
cific intent to interfere with the war with Ger-
many in light of defendants’ express focus on
the American intervention in Russia. That is
straightforward enough, but it is not consistent
with the results in Schenck, Debs, and Frohwerk.
Certainly Abrams was guilty under the jury in-
struction in Debs: his explicit call for a strike in
ammunition plants would foreseeably hinder the
war effort, and he was presumed to specifically
intend that result even if he also had a lawful
motive to oppose the intervention in Russia. The
problem in all four cases is that the very same
words would manifest both the lawful intent to
persuade the government to change its policies
and the unlawful intent to hinder the war effort.

Either such words were enough to support a con-
viction, or they were not.

Whatever one does with Abrams, there is no
explaining Gitlow. The manifesto in Gitlow ex-
pressly advocated mass action to overthrow the
government. Unlike Abrams, there was no claim
of an alternative and lawful goal, and unlike
Schenck, Debs, and Frohwerk, there was no reli-
ance on innuendo coupled with disclaimers of
unlawful goals. A judge voting consistently on
the basis of whether there was minimally suffi-
cient evidence of specific intent could not vote
to affirm in Schenck, Debs, and Frohwerk and
then vote to acquit in Gitlow.

Even if Holmes’ votes could all be recon-
ciled with some series of technical distinctions,
it would be impossible to reconcile the rhetoric
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ofthe opinions. In Schenck, Debs, and Frohwerk,
speech was nothing special; nothing in these three
opinions is at all inconsistent with Holmes” pri-
vately expressed view that freedom of speech
“stands no differently than freedom from vacci-
nation.” The Abrams dissent is full of soaring
rhetoric about the importance of free speech, and
thereafter Holmes joined a whole series of
Brandeis opinions with similar rhetoric. The
great weight of scholarly opinion is that Holmes
and Brandeis changed their position in free
speech cases,'® and I fully agree.

VII. The Long Transition

From Schenck to Whitney there were ten free
speech decisions in eight years, all decided for
the government. The first three were unanimous;
in the next seven, Holmes and Brandeis filed
separate opinions. Holmes’ popular reputation
as a civil libertarian is based almost entirely on
these seven cases; he showed almost no civil lib-
ertarian inclinations in any other area of the law.

This is an early example of Justices persist-
ing in dissent and refusing to accept the views of
the majority. As disruptive as that may be to the
Court’s deliberations, and as frustrating as it un-
doubtedly is when the other fellow does it, this
early example must count in favor of the prac-
tice.""* Eventually the Court came over to some-
thing like the Holmes-Brandeis position.

That long transition began on the same day
as Whitney, in Fiske v. Kansas."® Fiske was
charged with criminal syndicalism for distribut-
ing radical literature of the Wobblies, the Inter-
national Workers of the World. The Court unani-
mously set aside the conviction because there
was no evidence to support it. The Wobbly lit-
erature advocated a change in the form of gov-
ernment, but nothing in that literature expressly
advocated unlawful means to achieve the desired
change. The conviction was therefore “an arbi-
trary and unreasonable exercise of the police
power of the State, unwarrantably infringing the
liberty of the defendant in violation of the due
process clause of the Fourteenth Amendment.”!'6
Clear and present danger played no role, but this
was the first victory for free speech in the Su-
preme Court.

The transition continued through the 1930s.
Stromberg v. California struck down as uncon-
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stitutionally vague a law against displaying a red
flag “as a symbol or emblem of opposition to
organized government.”""” The Court announced
a firm ban on prior restraints in Near v. Minne-
sota,"'® and it struck down a discriminatory tax
on certain newspapers in Grosjean v. American
Press Co.'® It reversed another free speech con-
viction for lack of evidence in DeJonge v. Or-
egon.'® Tt struck down standardless licensing
requirements for distributing leaflets in Lovell v.
Griffin'' and for assembling in the streets in
Hague v. CIO."? None of these cases involved
the argument about clear and present danger, but
each of these cases indicated a changing attitude
toward freedom of speech. In Palko v. Connecti-
cut, the Court said in dictum that “freedom of
thought and speech . . . is the matrix, the indis-
pensable condition, of nearly every other form
of freedom.”'

The Court returned to clear and present dan-
ger in Herndon v. Lowrey.'” Hermndon was a
black organizer for the Communist Party in Geor-
gia. He distributed literature urging a list of eco-
nomic and foreign policy demands; one item on
the list was “self-determination for the Black
Belt.” The state argued that this referred to a
book, found in Herndon’s room, outlining the
Party’s position that a new state should be carved
out with a black majority. Herndon was pros-
ecuted under a slave insurrection statute that for-
bad “any attempt, by persuasion or otherwise, to
induce others to join in any combined resistance
to the lawful authority of the State.”?

Chafee famously commented that of all the
defendants in all these cases, Herndon was the
most dangerous, because the black population
of Georgia had so many just grievances and so
little chance to redress those grievances through
the political process.'” But there was no evi-
dence that Herndon had advocated force or vio-
lence. The book advocating the new state con-
tained the usual ambiguities about how the state
should be created, and anyway, there was no
evidence he had distributed the book or even
shown it to anyone.

Once again, the Court reversed for lack of
evidence. It added that if the statute permitted
conviction on a jury’s inferences about possible
future violence not yet advocated, the statute was
unconstitutionally vague. Justice Roberts’ opin-
ion did not adopt the clear and present danger
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test, but it went far towards rejecting the bad ten-
dency test. He quoted and seemed to approve
the rule in Gitlow: that ifthe legislature expressly
forbad speech, the courts should defer—but, he
added, only if the “statute denounced as crimi-
nal certain acts carefully and adequately de-
scribed.”?" Gitlow did not mean

that under a law general in its descrip-
tion of the mischief to be remedied and
equally general in respect of the intent of
the actor, the standard of guilt may be
made the “dangerous tendency” of the
words.

The power of a state to abridge the free-
dom of speech and of assembly is the ex-
ception rather than the rule and the pe-
nalizing even of utterances of a defined
character must find its justification in a
reasonable apprehension of danger to
organized government.'?

Abridgments of speech and assembly are “the
exception rather than the rule.” That is rather a
basic proposition to have to announce 146 years
after ratification of the First Amendment, but
better late than never. The majority consisted of
Chief Justice Hughes, and Justices Brandeis,
Stone, Roberts, and Cardozo—the same major-
ity that changed direction on economic regula-
tion in the same Term. Justices Van Devanter,
McReynolds, Sutherland, and Butler dissented.

The final victory for the clear and present
danger test came in a pair of cases about peace-
ful labor picketing, Thorrhill v. Alabama'® and
Carlson v. California,'*® decided together in
1940. From a contemporary perspective, these
cases appear to have been much easier than the
earlier cases; the facts were far removed from
obstructing the war effort or overthrowing the
government. Organized labor was an essential
part of the New Deal coalition, and it is almost
inconceivable that the New Deal Court would
permit states to criminalize peaceful picketing
by labor unions. But labor picketing was highly
controversial at the time; there is evidence that
Justice Murphy struggled with the opinion, which
was bitterly criticized.”®' These difficulties had
mostly to do with picketing, not with clear and
present danger. A momentous change in the gen-
eral standard for free speech cases would occur
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with little debate, subsumed in a fact-specific
battle about a particular kind of speech and in a
case where the result was inevitable.

In Thornhill, Murphy said that restrictions
on political discussion “can be justified only
where the clear danger of substantive evils arises
under circumstances affording no opportunity to
test the merits of ideas by competition for ac-
ceptance in the market of public opinion.”!2
Murphy’s footnote at this point said simply: “See
Mr. Justice Holmes in Schenck and Abrams.” He
did not even mention that Abrams had been a
dissent, or that the Court had rejected the posi-
tion of that dissent in ten consecutive cases. He
continued:

We hold that the danger of in-
jury to an industrial concern is nei-
ther so serious nor so imminent as to
justify the sweeping proscriptions of
freedom of discussion embodied in
[this statute]. . ..

[N]o clear and present danger of
destruction of life or property, or inva-
sion of the right of privacy, or breach
of the peace can be thought to be in-
herent in the activities of every person
who approaches the premises of an em-
ployer and publicizes the facts of a la-
bor dispute . . .!*

The Court decided Carison on the authority
of Thornhill, again finding “no clear and present
danger of substantive evils within the allowable
area of State control.”***

The Abrams dissent, as elaborated and clari-
fied by the uncited Brandeis concurrence in
Whitney, had become the law. The vote was eight
to one; Justice McReynolds dissented without
opinion. A month later, in Cantwell v. Connecti-
cut, the West Publishing Company made a head-
note of the clear and present danger test'* for
the first time since Schenck.

Harry Kalven called the 1940s “the heydey
of clear and present danger.”*¢ Justice Jackson
said the test had become “a commonplace.”"’
The test was invoked in some twenty cases in
the 1940s, usually but not always leading to a
decision protecting speech. Hardly any of these
cases involved war resisters or revolutionaries;
there was much less opposition to World War I
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than to World War I, although there was more
dissent, and more prosecutions, than one would
infer from the Supreme Court’s docket.'*® The
prosecuted speakers in the 1940s were mostly
labor organizers,'* fascists,'® Jehovah’s Wit-
nesses,'! and for some reason, vehement critics
of judicial opinions.'*? In these contexts, the ar-
gument was less about the imminence of the dan-
ger than about the seriousness of the danger: what
dangers were great enough to justify suppres-
sion of speech? Clear and present danger —a
particular test about the connection between
speech and harmful action—was evolving in the
direction of compelling governmental interest—
a general test about fundamental constitutional
rights.

It is hard to see how this Court can enforce
constitutional rights without assessing the impor-
tance of the reasons offered to justify infringing
those rights. But judicial assessments of the
weight of competing interests have always been
controversial, and the apparent consensus in Jus-
tice Murphy’s two labor picketing cases did not
survive the shift of emphasis.

Two Terms after Murphy’s two labor opin-
ions, Justice Frankfurter dissented for four in
Bridges v. California.'® This was a case about
whether the state could punish vigorous criticism
of judges, coupled with threats to call a lawful
but dangerous strike in one case, and to editori-
alize against the judges’ re-election in the com-
panion case, if the judges decided pending cases
in ways the critics did not like. It is one of
history’s coincidences that this case about threat-
ening judges with a longshore strike that would
tie up the whole West Coast was decided on the
day after Pearl Harbor.

Justice Black for the majority reviewed the
clear and present danger test and summarized it
as follows: “[T]he substantive evil must be ex-
tremely serious and the degree of imminence
extremely high before utterances can be pun-
ished.”"* Finding that defendants’ attitudes were
well known to the judges, and that the risk of
strikes and editorials would have been obvious
whether or not they had been explicitly threat-
ened, the majority found no clear and present
danger. Justice Frankfurter, dissenting, denied
that clear and present danger was a formula; he
insisted that there was only a “literary difference,”
without constitutional significance, between
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“clear and present danger” and California’s re-
quirement of a “reasonable tendency.”'** He was
all the way back to Schenck’s original equation
of clear and present danger with mere bad ten-
dency.

Frankfurter dissented again in the second flag
salute case, West Virginia v. Barnette.'* He ar-
gued that to require “imminence of national dan-
ger” was to take clear and present danger wholly
out of context and to assume for the Court “a
legislative responsibility that does not belong to
it”'“7 He also implausibly insisted that the man-
datory flag salute put no burden on freedom of
speech, so there was nothing to justify.

The Court heard only two cases of protest
against World War I1. Taylor v. Mississippi was
a prosecution of a Jehovah’s Witness for con-
demning flag salutes as idol worship."*® The
Court reversed on the ground that if it were law-
ful to refuse to salute the flag, then it must be
lawful to advocate refusal to salute the flag. A
right to advocate lawful conduct is a potentially
broad principle with applications to threats of
editorials just before the next election and to ad-
vocacy of strikes, of refusing to work in defense
plants, of declining to enlist unless drafted, of
exhausting all appeals before submitting to the
draft, and so on.

Another count in Taylor charged a conversa-
tion in which the defendant had said to several
women, two of whom had lost sons in the war,
that the war was wrong and “these boys were
being shot down for no purpose at all.”'** The
Court unanimously reversed, finding no crimi-
nal intent, no incitement, and “no clear and
present danger to our institutions or our Govern-
ment.”'

The other war protest case, Hartzel v. United
States,"' was a prosecution under the Espionage
Act. Hartzel printed three pro-German pamphlets
and mailed them anonymously to selected lead-
ers, including military officers. The pamphlets
argued that the United States should abandon its
allies and convert the war into a war of the white
race against the yellow race.

The language of the Espionage Act was un-
changed. The plurality read a requirement of
specific intent into the statutory term “willfully.”
It also said that the statute required “a clear and
present danger that the activities in question will
bring about the substantive evils which Congress
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has aright to prevent.”'*> The government must
prove both the specific intent and the clear and
present danger beyond a reasonable doubt. The
plurality found no evidence of specific intent to
induce refusal of duty among the generally high-
ranking military recipients of the letter, and Jus-
tice Roberts concurring found no evidence of
something—he would not say what—so the con-
viction was reversed. Justices Reed, Frankfurter,
Douglas, and Jackson dissented, arguing that the
jury could have inferred specific intent from the
words of the pamphlets. Neither side discussed
whether the government had proved clear and
present danger. It is fair to describe the case as
coming within one vote of restoring Schenck.'>*
As in Schenck, Hartzel targeted the military with
his mailing. But even more clearly than in
Schenck, Hartzel simply argued policy and ad-
vocated no specific or unlawful response by his
recipients.

There were other dissents, and occasional
decisions to uphold restrictions on speech, in
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these cases in the 1940s. The clear and present
danger test was the law, but it had determined
critics, and its supporters interpreted it with vary-
ing degrees of stringency and enthusiasm. It was
not in good shape for a renewed encounter with
genuinely radical speech.

VIII. Dennis v. United States

That encounter came most directly in Den-
nis v. United States, the prosecution of the top
leadership of the Communist Party U.S.A."** 1
assume that this series will have a separate lec-
ture on the Cold War cases, and I cannot begin to
do them justice today.'”* But let me briefly fin-
ish the story of the clear and present danger test.

Dennis was in one sense the opposite of many
of the cases in the 1940s. Here the substantive
evil was as great as could be imagined—the vio-
lent overthrow of constitutional government and
the substitution of a regime that took Joseph
Stalin as its leader, hero, and model.

Sl Fie

Laying a wreath in 1934 to commemorate the 17" anniversary of the United States’ entry into

World War I, these students pledged not to support future wars.

But during World War II there

were few anti-war protests and most prosecutions involving speech were directed at labor organiz-

ers and Jehovah’s Witnesses.
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The government’s problem was that this dan-
ger was not present. It was about as remote as
could be imagined. Dennis was not charged with
violent overthrow, nor with attempted violent
overthrow, nor even with conspiracy to over-
throw. Dennis was charged with conspiracy to
advocate overthrow and with conspiracy to or-
ganize a group to advocate overthrow.'* Even
the advocacy of overthrow was remote and theo-
retical—that overthrow would be proper and
desirable when the opportunity presented itself,
and that the internal contradictions of capitalism
would eventually lead to economic collapse and
the opportunity for violent overthrow. As Jus-
tice Douglas argued so effectively in dissent, the
only time the opportunity might imaginably have
presented itself was in the past, in the depths of
the Depression when people were losing faith in
capitalism and when the purges and show trials
and other evils of Stalinism had not yet been re-
vealed.’”” Even then, the Communist Party
U.S.A. had been politically effective only when
it supported the government and emphasized its
anti-fascism. !

But the domestic communist party took its
instructions from the international communist
movement, and the international movement was
on a roll. Communists had just taken over in
China and all of Eastern Europe, and had nearly
thrown us into the sea in South Korea.'® There
were large Communist parties in several west-
ern European countries. Communist spies had
obtained secrets of nuclear weapons and advised
the President of the United States.'®® It was a
very hard time for judges to say that the domes-
tic leaders of this movement were free to oper-
ate and say what they wanted so long as they
refrained from illegal conduct. But everyone
agreed that the clear and present danger test was
now the law. How to convict the Communist
leaders when the danger so obviously was not
present?

Learned Hand, still sitting after all these
years, led the way in his opinion for the Court of
Appeals. He combined the separate elements of
clear danger, present danger, and serious danger
into a single sliding scale, modeled on his earlier
definition of negligence:'s! “In each case, courts
must ask whether the gravity of the ‘evil,” dis-
counted by its improbability, justifies such inva-
sion of free speech as is necessary to avoid the
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danger.”'62

If the gravity of the evil were infinite, then
the probability of the evil could be infinitesimal
and the test would still be met. The test had been
converted from two separate and stringent re-
quirements into one sliding scale in which nei-
ther element considered one at a time was even
a requirement, let alone a stringent one, and in
which there was no express statement that the
combined standard—the discounted probability
of evil—must be high to justify limitation of an
express constitutional right. Chief Justice
Vinson’s opinion for the Court adopted this re-
vised standard.'® He did not acknowledge that
he had changed anything; to have actually con-
fronted the precedents would have required him
to admit that this was a substantial reformula-
tion.

Justice Douglas insisted that no clear and
present danger had been shown, that the issue
should have been submitted to the jury, and that
even if it were to be decided by the trial judge,
the decision must be based on evidence and not
on judicial notice.'** Justice Black condemned
the majority’s “repudiat[ion]” of the clear and
present danger test, but made little effort to docu-
ment the earlier formulation or show how the
reformulation amounted to repudiation.'®

Justice Jackson, concurring, thought the clear
and present danger test inapplicable to express
advocacy of violent overthrow, even by an iso-
lated individual, citing Justice Sanford’s opin-
ion in Gitlow.'®® And a fortiori, he thought the
test inapplicable to the unique circumstances of
the Communist Party. No court could accurately
assess the danger.

Justice Frankfurter, who had never accepted
the test, delivered a full blown explanation of
why in his view, clear and present danger had
never been the law and could not be the law.'¢
But to the extent that it had sometimes appeared
in the cases, it had been as separate requirements
of immediacy and gravity, not the sliding scale
adopted by the majority. He professed to be
troubled by the convictions—advocacy of over-
throw is coupled with “criticism of defects in our
society,” and “It is a sobering fact that in sus-
taining the convictions . . . we can hardly escape
restrictions on the interchange of ideas.”'® But
Congress had made a judgment and it was not
for him to second guess. He voted to affirm the
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convictions.

All the Justices voting to affirm distanced
themselves from earlier cases. In those cases,
there really had not been a danger, but here there
really was. Even Frankfurter, the advocate of
judicial deference, said that “It requires exces-
sive tolerance of the legislative judgment to sup-
pose that the Gitlow publication in the circum-
stances could justify serious concern.””¢’

The clear and present danger test never re-
covered from Dennis. The majority’s reformu-
lation fundamentally changed the nature of the
test from two requirements to one sliding scale.
That might not have mattered on facts less ex-
treme than threatened violent overthrow, but talk
about violent overthrow would be a large part of
the Court’s speech cases in the 1950s. The re-
formulation left Black and Douglas with no con-
fidence in the test; they began to insist on abso-
lute protection for speech.'® Frankfurter had
repudiated the test outright, and Jackson had re-
pudiated it in cases about talk of violent over-
throw. Protection of radical speech would have
to find another vehicle.

IX. Protecting Speech After Dennis

There were two lines of development. With
respect to speech cases generally, and fundamen-
tal rights cases even more generally, the pre-Den-
nis requirement that the threatened danger be
serious re-emerged as the compelling interest test.
It was Justice Frankfurter of all people, concur-
ring in Sweezy v. New Hampshire, who first said
that to override a citizen’s “political autonomy,
the subordinating interest of the state must be
compelling.”'”" Sweezy involved an attempt to
silence a college professor, a threat to free speech
that Frankfurter had personally experienced in
1919, and those facts apparently overcame his
usual reluctance to assess the weight of govern-
ment interests.

Justice Harlan quoted Frankfurter’s formu-
lation in an opinion of the Court in NAACP v.
Alabama,'™ and “compelling interest” quickly
became a standard statement of the state’s bur-
den of justifying substantial restrictions on con-
stitutional rights.!” Its affinity to the serious-
ness prong of the clear and present danger test is
illustrated by Justice Stewart’s string citation to
the speech cases of the 1940s!™ and by an alter-
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nate formulation that occasionally appeared:
“Only the gravest abuses, endangering para-
mount interests, give occasion for permissible
limitation.” Justice Rutledge first offered this
sentence in 1945 as an elaboration of the clear
and present danger test;!”* Justice Brennan
quoted it in 1963 as an elaboration of the com-
pelling interest test.'’

There remained the more specific problem
of speech that threatened illegal conduct. The
roots of a solution to that problem were in
Learned Hand’s long ago opinion in Masses:
statutory interpretation before constitutional lim-
its, and an objective requirement of deliberate
incitement before, or instead of, a subjective as-
sessment of danger.

The key move came in Yates v. United
States.'" Yates was a carbon copy of Dennis, a
nearly identical prosecution of the leaders of the
California Communist Party. But in Dennis, the
Court had granted certiorari only on the consti-
tutionality of the Smith Act,!”® refusing to look
at the record or to consider sufficiency of the
evidence. In Yates, Justice Harlan looked at the
record, and it turned out that the government had
proved very little.

Harlan interpreted the Act to require concrete
advocacy of violent overthrow.'” Theoretical
discussion, or even advocacy in the abstract, was
not enough. He did not require immediacy—
that might have been too much in the teeth of
Dennis—but he did require incitement to some
specific action, even if in the future. His review
of the record gave meaning to the opinion’s ab-
stractions. The Court directed acquittals in five
cases, and granted new trials for all the others.
The opinion led to dismissals in nearly all the
remaining Smith Act prosecutions.'® Despite
highly effective government infiltration of the
party, the government apparently had no evidence
that the Communist leadership had advocated any
specific action directed towards violent over-
throw of the government.

Brandenburgv. Ohio'®' completed the recov-
ery from Dennis. Brandenburg combined the
element of immediacy from the clear and present
danger test with the element of incitement from
Masses and Yates; it held that government may
not “forbid or prescribe advocacy of the use of
force or of law violation except where such ad-
vocacy is directed to inciting or producing im-
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minent lawless action and is likely to incite or
produce such action.”* The Court struck down
the Ohio Criminal Syndicalism Act, enacted in
1919 and substantially the same as the Califor-
nia Act upheld in Whitney. Whitney was ex-
pressly overruled.

The idea of clear and present danger appears
in Brandenburg as “imminent lawless action”
“likely” to actually happen.'® The idea, but not
the phrase itself. The phrase was useless after
its reformulation into a sliding scale in Dennis,
and Dennis was too big a case, too big a political
symbol—certainly in 1969, and maybe still to-
day—to overrule or repudiate just to recover a
familiar phrase. And anyway, “imminent” is a
better word than “present;” “lawless action” is a
better phrase than “danger.” The new terms com-
municate more precisely what the Court meant
after thinking about it off and on for fifty years.

JAMES HULSE DOLSEN
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The incitement half of the Brandenburg test did
not improve on prior phrasings. Advocacy “di-
rected to” inciting or producing imminent law-
less action is ambiguous. It certainly includes
express words of incitement, and some commen-
tators have thought it limited to that. But on this
point I think Sheldon Novick is right; advocacy
“directed to” inciting imminent lawless action
includes advocacy specifically intended to incite,
even if the speaker cleverly avoids express words
ofincitement.'* But the opinion cannot be read
to include mere natural or foreseeable conse-
quences, for in that event, the likelihood of im-
minent lawless action would embody the whole
test, and “directed to inciting” would add noth-
ing.

Perhaps the principal strength of the
Brandenburg formulation is in its careful use of
the word “imminent,” which modifies both the

BENJAMIN LOWELL
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In Dennis v. United States (1951) the Supreme Court upheld the Smith Act, America’s first peacetime sedition law
since 1798, which outlawed any organized advocacy of changing the federal government by force or violence. As
a result, the government prosecuted more than 100 Communist Party members, including the six district lead-
ers from Pennsylvania, West Virginia, and Michigan shown above. Most of these defendants were convicted, but
most of the convictions were vacated after Yates v. United States (1957).
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danger element and the incitement element. “Im-
minent” limits the meaning of the verb by modi-
fying the verb’s object, and it is incorporated into
the next clause by the modifier “such.” The
speaker’s words must be “directed to . . . immi-
nent lawless action,” and “such action” must be
likely to result. It is thus permissible to stir up
opposition to government policy even with the
specific intent that members of the audience be
favorably disposed to lawless action at some fu-
ture time. And it is permissible to expressly ad-
vocate lawless action if no one is likely to act on
the advice, a principal that protects much emo-
tionally fulfilling radical rhetoric about imagi-
nary resistance.

Clear and present danger was an attempt to
protect speech by balancing interests, with the
scales tilted in favor of the constitutional right.
It was, as I have said, a narrowly targeted pre-
cursor of the compelling interest test. Incitement
is a categorical rule—certain narrowly defined
statements are unprotected, and all other state-
ments are protected.

Both forms of rule are necessary; either one
alone is often insufficient. The problem with
categorical rules is that they ignore the relative
weights of competing interests. Get the category
slightly wrong and you can find yourself pun-
ishing heartfelt exercises of core constitutional
rights—sometimes for trivial reasons. The prob-
lem with balancing interests is that it is more
difficult to administer and somewhat easier to
manipulate. It is easy to overestimate the dan-
ger and to underestimate the importance of an
annoying, idiosyncratic, or simply unfamiliar ex-
ercise of a constitutional right. The genius of
Brandenburg is belts and suspenders—it pro-
vides both kinds of protection.

If the Court had started with the premise that
criticism of government policy is the inviolable
core of the Free Speech Clause, the details of
how it described the unprotected residue would
have been less important. This would be a dif-
ferent kind of categorical rule—a category of
what is protected instead of a category of what
is unprotected. In the overlap of speech that is
political debate and speech that undermines gov-
ernment policy, the category of political debate
would control the legal outcome. But the Court
could not start with the premise that political
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debate is the protected core, because of the legacy
of the English law of seditious libel and the re-
peated efforts of American governments to res-
urrect that law—most obviously in 1798 and
1917.

This is why New York Times v. Sullivan is
the essential silent partner to our story, even
though it mentioned clear and present danger
only in passing.'®® New York Times removed
doubt about background presumptions by finally
and unambiguously holding that the Speech
Clause repealed the law of seditious libel. Ites-
tablished that criticism of government officials
and policies is the most-protected core of free
speech. Any statement of what is unprotected
must now be consistent with that starting prernise.
Radical criticism of the government is protected,
and any doctrinal line-drawing must be consis-
tent with that premise.

X. Conclusion

The phrase “clear and present danger” con-
tinues to appear in the reports after Brandenburg,
usually in contexts far removed from advocacy
of illegal action. It figured prominently in the
arguments in two cases about speech concem-
ing the judicial system,'¥ where the cases from
the 1940s on criticism of judges seemed factu-
ally relevant—but the Court did not rely on the
test in either case. It has been written into some
statutes,'®” and it appears in other passages the
Justices need to quote. Justice Stevens occasion-
ally invokes it voluntarily, but only in separate
opinions.'® It still seems to convey a powerful
meaning—but only if you take it literally and
ignore its history. As a significant part of the
Court’s doctrine, it is gone.

The problem it addressed is not gone. It will
appear again in some new guise, with skilled law-
yers arguing the need to punish speech that has
some tendency to encourage bad conduct or a
bad outcome. For that, we have Brandenburg,
and the legacy of Justice Holmes and Justice
Brandeis, and of the early Learned Hand.

Note: The author is grateful to Mitchell Berman,
William Forbath, L.A. Powe, and David Rabban
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Jor comments on an earlier draff, to John Barlow

and Bradley Curl for research assistance, and
to Jill Duffy and Marlyn Robinson of Tariton Law
Library for Tarlton s usual magnificent assistance
with obscure sources.
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danger); 31 U.S.C. sec.1344(b)(9) (1994) (authorizing
transportation of government employees from home to of-
fice, at government expense, in cases of clear and present
danger); Pa. Stat. Ann. tit. 52, sec.1406.3(3) (1998) (find-
ing that “mine subsidence has caused a very clear and
present danger” to public health, safety, and welfare).

18 See Regan v. Time, Inc., 468 U.S. 641, 700 n.4 (1984)
(Stevens, J., dissenting in part) (noting that advocacy of
counterfeiting would be unprotected if it caused a clear
and present danger of counterfeiting); Central Hudson
Gas & Elec. Corp. v. Public Serv. Comm'n, 447 U.S. 557,
581 (1980) (Stevens, J., concurring) (invoking clear and
present danger test against a ban on advertising that pro-
moted use of electricity); Smith v. United States, 431 U.S.
291, 318 n.16 (1977) (Stevens, J., dissenting) (describ-
ing features of the test); see also Central Hudson, 447
U.S. at 575 (Blackmun, J., concurring) (also invoking
the test).



Issue: The Clear and Present

Danger Test

On October 13, 1999, Howard University law professor Kenneth Tollett moderated a discus-
sion on the clear and present danger test. The following are the introductory remarks made by
the participants, Walter Berns and Philippa Strum.

Walter Berns:

Justice Holmes writing in the Schenck case: “The question in every case is whether the
words used are used in such circumstances and are of such a nature as to create a clear and
present danger that they will bring about the substantive evils that Congress has a right to pre-

vent. It is a question of proximity and degree.”

I have long thought this test inadequate as
a rule of law. Rather, it is a rule for prosecu-
tors or, perhaps, legislators. They, better than
judges, are likely to know whether a danger is
clear, and present—or, after the Abrams case,
clear and “imminent”™—or whether the “evil”
is substantive—or, again after the Abrams
case—“substantial” or “serious.” It seems to
me that my doubts about the test, about its ad-
equacy as a rule of law, are confirmed in the
history that Professor Laycock presents.

The Court’s decision in Dennis v. United

States was the decisive event in this history.
As Professor Laycock rightly says, “clear and
present never recovered from Dennis.” As I
read his account, Dennis, a leader of the Ameri-
can Community Party, would not have been
convicted under the test as formulated by
Holmes. First, as to the new or reformulated
test: it was drafted by Learned Hand in the
Second Circuit Court of Appeals and adopted
by the Supreme Court. It read as follows: “In
each case, courts must ask whether the gravity
of the “evil,” discounted by its improbability,
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justifies such invasion of free speech as is nec-
essary to avoid the danger.”* Professor
Laycock believes this is significantly different
from the test as formulated by Holmes in the
Schenck case. 1 doubt that. Secondly, under
the Holmes version, Schenck went to prison;
under the Hand version, Dennis went to prison.
And, in each case, politics played a part, just
as it played a part in the 1942 Korematsu case
in which the Court upheld the relocation of the
West Coast Japanese. My conclusion, and Pro-
fessor Laycock’s, is that something other than
the clear and present danger test is needed to
protect the right of free speech.

That “something,” he believes, was pro-
vided by Justices Black and Douglas beginning
in the Barenblatt case. As they made clear in
subsequent cases, that “something” was to
make free speech something of an absolute. In
doing this they went back to Holmes, not the
Holmes who wrote in Schenck, but the Holmes
who wrote in his dissent in Gitlow v. New York,
where he said, and became famous for saying,
“If, in the long run, the beliefs expressed in
proletarian dictatorship are destined to be ac-
cepted by the dominant forces of the commu-
nity the only meaning of free speech is that they
should be given their chance and have their
way.””? Black reiterated this in his dissent in
the 1961 case, Communist Party U.S.A. v. The
Subversive Activities Control Board. What this
means is that it is worse to suppress the advo-
cacy of Stalinism than to be ruled by a domes-
tic Stalin.

First Amendment scholars, particularly
those under the aegis of the ACLU, speak of
autonomous individuals as having antecedent
rights against the state, including the right to
say what they please irrespective of its effect
on the state. As they would have it, the right
protected by the First Amendment is a natural
right. Now, it is true that this nation was
founded by autonomous individuals, individu-
als living in the state of nature, who could say
whatever they wanted to say, irrespective of
its effect on a state because there was no state
in the state of nature. But it is also true, as
“Publius” (John Jay, in this case) said in Fed-
eralist Paper No. 2, “Nothing is more certain
than the indispensable necessity of government;
and it is equally undeniable that whenever and
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however [government] is instituted, the people
must cede to it some of their natural rights, in
order to vest it with requisite powers.” So, what
rights were surrendered and what rights were
retained?

Our particular question is this: does the
First Amendment protect the rights of autono-
mous individuals or the right of citizens, who,
on becoming citizens, ceased to be autono-
mous?

Endnotes

! United States v. Dennis 341 U.S. 494 (1951).
2 Gitlow v. New York, 268 U.S. 652 (1925).

Philippa Strum:

There have been a number of clear and
present danger doctrines, not the least the two
articulated on the one hand by Justice Holmes
and on the other by Justice Brandeis. The dif-
ference between them would be of interest only
to legal historians were it not for the fact that
their disagreement points up the confusion
about the role of speech in a democratic soci-
ety that existed on this Court through much of
the twentieth century and remains in the pub-
lic mind to this day.

As Professor Laycock indicated last week,
Holmes’ clear and present doctrine as first ex-
pressed in Schenck v. United States, in 1919,
was no more than a paraphrase of the bad ten-
dency test. Holmes’ words were, “If the act
(speaking or circulating a newspaper), its ten-
dency and the intent with which it is done are
the same, we perceive no ground for saying
that success alone warrants making the act a
crime.”! If speech might lead to an impermis-
sible result, however farfetched that possibil-
ity, the government had the power to
criminalize it.

This approach was very much in keeping
with Holmes’ general view of speech. Profes-
sor Laycock reminded us that Holmes wrote
to Judge Learned Hand that freedom of speech
“stands no better than freedom from vaccina-
tion.” Holmes, who believed that the world
and all human societies were governed by a
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brutal Darwinian struggle for survival rather
than the forces of rationality, simply did not
see speech as being of special importance to
human existence. If, in the end, all human his-
tory would reflect no more than survival of the
fittest, the kinds of ideas that were expressed
or the right to articulate them obviously was of
no consequence.

That was not Brandeis’ view. He believed
passionately that human beings could create a
society that would maximize their well-being,
which he defined as the fulfillment of each
individual’s potential. To Brandeis, the way to
advance from an imperfect society to one that
might still be imperfect but would be much bet-
ter was to permit the free flow of ideas. If
people could not talk freely about what their
society lacked and how it might be improved,
if they did not have access to each others’ ideas
about the benefits and liabilities that would
accrue from various proposed policies, then
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there was no hope of progress. But progress
was not inevitable; that is precisely why the
expression of ideas had to be left almost en-
tirely unrestrained. The fact that Brandeis be-
lieved fervently in the human ability perma-
nently to improve society and Holmes did not
was crucial for the differences in their speech
jurisprudence.

Brandeis quietly concurred with Holmes’
articulation of the clear and present danger in
Schenck and with the Court’s decision that
Schenck could be imprisoned for publishing a
flyer saying that the wartime draft was a “wrong
against humanity.” He very quickly gave up
that view, however. Let me show how and try
to explain why.

In a series of speech cases decided by the
Court in 1920, Brandeis dissented from the up-
holding of convictions similar to that in
Schenck. In one, Schaefer v. United States,? he
said that contrary to Holmes’ statement in

Brandenburg v. Ohio was perhaps the climax of the many Court decisions in the 1960s that signifiantly
expanded First Amendment freedoms. Clarence Brandenburg was a member of the Ku Klux Klan
who violated an Ohio syndicalism statute by advocating racial strife during a televised rally.
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Schenck, the right of speech was the same in
wartime as it was in peacetime—and perhaps
even more important then. In Pierce v. United
States® he commented that speech was vital if
people were to be able to strive for better con-
ditions and institutions. Brandeis had begun
thinking, for the first time, about the reasons
speech had to take precedence over govern-
ment power.

This became all the more apparent in his
famous concurrence in Whitney v. California,*
in 1927. Two parts of it are relevant here. The
first is the sentences in which he says that there
is no clear and present danger unless the evil
feared “is so imminent that it may befall be-
fore there is time for “the processes of educa-
tion.” The second set of sentences, which has
been almost totally ignored by both judges and
commentators alike, reads as follows:

The fact that speech is likely to result
in some violence or in destruction of
property is not enough to justify its sup-
pression. There must be the probabil-
ity of serious injury to the State (em-
phasis added).

Do you see how radical that is? Speech
that results “in some violence or in destruction
of property is not enough to justify its suppres-
sion.” One can disagree with Brandeis, but we
ought to understand what it is that he is say-
ing. Speech that makes people angry enough
to fight or results in property damage cannot
be punished by the government—although the
acts of violence certainly can. The only time
speech can be criminalized is when there is an
imminent probability that it will result in in-
jury to the very fabric of government itself.

Now, how do we get from Brandeis going
along with Holmes’ articulation of clear and
present danger in Schenck to that statement of
extreme protectiveness for speech? Felix
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Frankfurter reported that Brandeis told him in
1924 that he, Brandeis, had not understood what
free speech was all about, or “thought through”
the necessity for free speech, until he wrote his
dissents in Pierce and Schaefer, the two 1920
cases I mentioned earlier. Brandeis added that
among the “things that are fundamental” were
the right to speech and the right to education.’

Why are speech and education “fundamen-
tal?” Because, according to Brandeis, you can
not have democracy without them, and with-
out democracy, you can not achieve the condi-
tions that will allow human beings to fulfill
themselves. Donald Richberg wrote that, to
Brandeis, “democracy is not a political pro-
gram. It is a religion.”

It certainly was not a religion to Holmes. 1
would suggest that the needs of democracy
were not adequately “thought through” by sub-
sequent justices who watered down the clear
and present danger doctrine to the point that it
could be used in the 1950s to imprison the
people who expressed the idea that a proletar-
ian dictatorship would be good for the United
States. And so it was not until 1969 and the
effective adoption of the Brandeisian rather than
the Holmesian formulation of the clear and
present danger doctrine in Brandenburg v.
Ohio®—speech can be punished if it constitutes
“incitement to imminent lawless action”—that
the doctrine became what it should be: an aid
in keeping open the channels of communica-
tion so central to a democracy.

Endnotes
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SFelix Frankfurter, Untitled Notebook, Brandeis Papers,
Harvard Law School, Box 114-7.

SBrandenburg v. Ohio, 395 U.S. 444 (1969).



Free Expression in the
Warren and Burger Courts

Lillian R. BeVier

The three and a half decades of the Warren and Burger Courts—1953 to 1986—were

years during which First Amendment doctrine underwent profound change. The challenge of
capturing even the highlights of this change in this brief essay has required me not only to be
highly selective but, with regard to the material I have selected to discuss, to paint with a very
broad brush, to omit significant details, and to forego nuance almost entirely. Even more frus-
trating has been the necessity of leaving all but the barest outlines of supporting arguments on
the cutting room floor, for which I beg the reader’s understanding and indulgence.

The free expression cases of the Warren and Burger era reflected the gamut of social upheav-
als that flowered during those turbulent years. Not every First Amendment case that the Court
decided was an artifact of the salient controversies of those times, of course, but many were.
Nor was every momentous series of events equally productive of First Amendment controversy,
but—again—many were. Consider just four signal events: the Cold War and McCarthyism, the
Civil Rights movement, Vietnam, and Watergate.

First, the Cold War. When Chief Justice
Earl Warren took office, the Cold War was,
well, still pretty hot. McCarthyism, as embod-
ied in the Senator himself, may have just about
run its course: he was censured by his Senate
colleagues in 1954 and died in 1957. Still,
many in the country were preoccupied by the
internal threat that, they perceived, communists
and their sympathizers posed. These preoccu-
pations generated a variety of regulatory efforts,
the operation of which in turn produced a con-

siderable volume of First Amendment litiga-
tion. Suspected communists, for example, were
prosecuted and convicted for conspiracy to vio-
late the Smith Act,! which made it a crime to
advocate forcible overthrow of the government,
and they challenged their convictions.? The
Subversive Activities Control Act of 1950° re-
quired “Communist Action organizations” to
register, and they challenged the requirement.*
Government employees subjected to loyalty
programs;® witnesses reluctant to testify before
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legislative investigators;s'l bar applicants denied
admission for their failure to answer questions
concerning communist party membership;®
veterans claiming tax exemptions but refusing
to disclaim advocacy of government overthrow
by force or violence;” and teachers objecting
to filing annual affidavits listing the organiza-
tions to which they belonged®—all mounted
First Amendment challenges.

As the Civil Rights movement gained mo-
mentum, it manifested itself in a variety of
ways, and its opponents devised a number of
strategies that attempted to use law to impede
its progress. Many of these thrusts and
counterthrusts also produced important First
Amendment controversies. There were sit-ins,
stand-ins, parades and demonstrations.® The
government demanded information from citi-
zens, and its demands inspired refusals to com-
ply based on claims to freedom-of-associa-
tion.!® Activists organized litigation," and tried
to raise money—and public consciousness, and
in the course of these efforts made an occa-
sional defamatory and false statement of fact.'?
Some people burned flags.”* And always, it
seemed, to goad and provoke, there was the Ku
Klux Klan."

In the late 1960s and early 1970s the Viet-
nam War occupied center stage. Controversy
over US involvement drew from a deep well of
protest sentiment, which expressed itself in ac-
tivities that gave rise to some relatively novel
First Amendment claims: draft protesters
burned draft cards;!> students wore black
armbands to school;!® newspapers published
top secret Defense Department documents that
a former Pentagon official had purloined."
Young people emblazoned their clothes with
words and symbols of their disaffection;'® they
“misused” the American flag;'® they staged
skits wearing military uniforms which they had
no authorization to wear;? and they indiscrimi-
nately addressed others using language that in
days gone by would have been considered in-
sulting—to say the least.”!

The Watergate scandal that so distracted the
nation in 1973 and 1974 did not directly give
rise to First Amendment litigation, but indi-
rectly it did. For it was purportedly in response
to the campaign abuses that the Watergate scan-
dal brought to light that Congress passed the
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wide-ranging amendments to the Federal Elec-
tion Campaign Act of 1971, whose constitu-
tionality was challenged in what became the
flagship campaign finance case, Buckley v.
Valeo.

The First Amendment that emerged from
these eventful years lends itselfto analysis from
a variety of non-legal perspectives, but I pro-
pose to analyze its emergence primarily using
a lawyer’s terms of reference. I will consider
the Amendment as positive law—as a set of
rules that place formal limits on government
power and thereby inevitably affect the behav-
ior of private citizens by pro tanto guarantee-
ing their liberty. Using this legal perspective
enables one to gain insight into how some of
the doctrinal tools that the Warren and Burger
Court fashioned turned First Amendment
liitigation into a stage upon which practically
the entire dramatic repertoire of contemporary
American life could be played out.

One thing is certain: First Amendment doc-
trine in the shape it was in when Chief Justice
Warren was sworn in 1953 could not have
played the same role. It is startling to realize
how scrawny was the body of free speech doc-
trine to which Chief Justice Warren and his
Brethren fell heir, how underdeveloped its theo-
retical frame, how ill-stocked its methodologi-
cal closet. Take a glance. First, just two “tests”
of the substantive validity of government ac-
tion did all the explicit First Amendment work.
One was the “clear and present danger”® test
which several of the other essays in this vol-
ume discuss. [ will say very little more about
it except to note that, if the Court were willing
to discount a danger’s clearness and present-
ness by its gravity, as it did in the Dennis case
in 1951,* the “clear and present danger” test
would provide a most unreliable protective
shield against laws aimed at subversive speak-
ers.

The other First Amendment “test” that the
Warren Court inherited was in fact not really a
“test™ at all, if by test one denotes a stable cri-
terion or set of criteria by which the Court
would evaluate the constitutionality of particu-
lar governmental activity. Rather it was a meth-
odology, and a rather amorphous one at that,
which required the Court in each case to weigh
the government interest supposedly served by
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the challenged governmental action against the
First Amendment interest that the challenger
claimed to vindicate.” The pre-Warren Court,
of course, sometimes determined that the First
Amendment interest was the weightier,”® and
more than one Justice spoke about freedom of
speech in memorable and ringing terms,* but
the Court did not use a formula that explicitly
required it to take special care to preserve free
speech values. It neither consistently de-
manded that the government demonstrate a
“compelling interest” in achieving its postu-
lated goals, nor generally did it insist that
speech-related activity be regulated in the least
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When Earl Warren be-
came Chief Justice in
. 1953, the Cold War was in
full flower. Many citizens
were preoccupied by the
internal threat of commu-
nism, which led to numer-
ous attempts to restrict
speech.

restrictive manner.”® To the contrary, if pre-
Warren Court First Amendment balancing had
any tilt at all, it sometimes seemed to be a tilt
in the government’s direction. For example,
Justice Frankfurter insisted in his Dennis con-
currence that the Court had always engaged in
“careful weighing of conflicting interests.””
Still, he said, the Court “set aside the judgment
of those whose duty it is to legislate only if there
[were] no reasonable basis for it.”** Moreover,
the interests the Court considered did not al-
ways have comparable weight: the Court some-
times put the whole of the government’s—im-
plicitly the public’s—regulatory interest on one
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side, and weighed it against not the public s in-
terest in freedom of expression but rather the
relatively puny individual defendant’s interest
in exercising First Amendment rights on the
other.'

A second salient feature of the pre-Warren
Court First Amendment is that it embodied a
seemingly shared understanding that the
Amendment wholly excluded from its protec-
tive ambit a number of categories of speech.
The exclusions were taken for granted, unques-
tioned, and not in the least at odds with then-
reigning intuitions about the proper scope of
freedom of speech. Justice Holmes asserted in
Schenck a proposition that (even today) remains
unchallenged: “The most stringent protection
of free speech would not protect a man in falsely
shouting fire in a theater, and causing a
panic.”*? In 1940, the Court in Cantwell
v.Connecticut proclaimed in dictum that
“[r]esort to ... personal abuse is not ... safe-
guarded by the Constitution.”* In 1942, in
Chaplinsky v.New Hampshire,** sustaining the
conviction of a defendant who had called his
antagonist a “damned racketeer ... a fascist,”*
the Court confidently announced that “[t]here
are certain well-defined and narrowly limited
classes of speech, the prevention and punish-
ment of which have never been thought to raise
any constitutional problem. These include the
lewd and obscene, the libelous, and the insult-
ing or ‘fighting’ words. . . 3¢ In 1942, Valen-
tine v. Chrestenson® added “purely commer-
cial advertising” to the excluded list;*® in 1951,
Feiner v.New York® added incitement to riot;*
and in 1952 Beauharnais v.illinois*' cast out
group libel and upheld an Illinois law forbid-
ding speech which “portrays depravity, crimi-
nality, unchastity, lack of virtue of a group of
persons, race, color, creed or religion.”*

A closer look at the Warren Court’s First
Amendment inheritance, however, also reveals
pockets of nascent strength. A few seeds of
doctrinal growth had begun to sprout. First,
the question whether the First Amendment was
incorporated in the Fourteenth had been affir-
matively—almost blithely—resolved as early
as 1925 in the Gitlow case.*® Thus when the
time became ripe the Court would be able to
focus on the First Amendment’s substantive
content without getting that issue embroiled in
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the incorporation debate that so vexed the reso-
lution of other Bill of Rights controversies.*

Second, Schenck had eliminated the possibil-
ity that the Court would confine the First
Amendment to a prohibition on prior restraints,
and not extend it to subsequent punishment.*

Third, the Court had taken the first step toward
development of what has come to be known as
the “public forum doctrine” when it announced,
in Hague v. CIO (1939), that “[w]herever the
title of streets and parks may rest, they have
immemorially been held in trust for the use of
the public and, time out of mind, have been used
for purposes of assembly, communicating
thought between citizens, and discussing pub-
lic questions.”™® The Hague dictum was preg-
nant with ambiguity: it took on the “rhetorical
‘aura of a large democratic principle’ of guar-
anteed access to public places...[it did] not
specify the principle’s lineage...[and] provided
no analytical guidance on the criteria for de-
termining™’ its appropriate application in the
future.

The Court was able in the following decade
and a halfto avoid directly confronting Hague’s
substantive uncertainties. Instead it resolved
disputes over speech in public places by de-
ploying a second order decisional strategy that
eventually became an important component of
the modern vagueness doctrine, which in turn
developed into a crucial vehicle for implement-
ing the First Amendment vision that the War-
ren and Burger Courts championed.*®

During the immediate post-Hague years, by
enforcing  the  requirement  that
“legislatures...set reasonably clear guidelines
for law enforcement officials and triers of
fact,”® the Court was able to overturn convic-
tions for violations of broad breach of the peace
statutes or permit schemes that conferred stan-
dardless discretion on low level officials.® In
doing so, the Court strongly hinted to legisla-
tures that if they wanted to manage public prop-
erty without running afoul of First Amendment
constraints they themselves would have to con-
front the policy choices squarely: regulation
pursuant to a specific relevant legislative judg-
ment would probably survive, the Court said,
so long as it limited the discretion of licensing
authorities by confining them to considerations
of time, place and manner.”
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Despite these seeds of doctrinal growth, the
overall picture of pre-Warren Court First
Amendment doctrine is of rules and method-
ologies that offered fragile and undependable
protection to a far-from-inclusive set of expres-
sive activities. Sensitive though the Court
claimed to be, and occasionally was, in weigh-
ing conflicting interests, its decisional tools
lacked analytical subtlety, rested on a narrow
view of what the stakes were in free speech
cases, and avoided having to confront difficult
theoretical issues by unquestioningly embrac-
ing the apparently conventional wisdom em-
bodied in the categorical exclusions.

Contrast this with the First Amendment in
1986, when Chief Justice Burger retired. A
transformation had occurred. The 98-1b. weak-
ling of 1953 had become the (pro-wrestler)
Jesse Ventura of constitutional amendments.
Look at just four examples of the First
Amendment’s progress.

First, the Court no longer engaged in ad hoc
balancing in First Amendment cases. Instead,
when a challenger was able to persuade the
Court that legislation burdened First Amend-
ment rights, the Court engaged in strict scru-
tiny, requiring the government to defend the law
by demonstrating that it served a compelling
state interest by the least restrictive means.
Second, in place of an implicit conception of
law as a “transparently ideal set of commands
or regulations’? that constitutional doctrine
could assume operated within a frictionless and
error-free world, the Court had adopted an ap-
proach that impelled it to try to craft rules ex-
plicitly to accommodate and correct for law’s
opacity, officials’ temerity, and citizens’ fail-
ures of nerve. For example, it had firmly and
self-consciously put in place techniques of ad-
judication and substantive doctrines, such as
vagueness and overbreadth, that attempted to
avert the danger “of tolerating, in the area of
[delicate, vulnerable and precious] First
Amendment freedoms, the existence of...penal
statute[s] susceptible to sweeping and improper
application,”* to prevent substantive First
Amendment violations by erecting procedural
barriers to speech regulation,” and to craft rules
that, by giving freedom of expression “breath-
ing space,” would foster “uninhibited, robust,
and wide-open public debate.”® Moreover, the
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Court had begun to link its results directly to
rationales that took account of the foibles of
both private and legal actors® and that tried to
implement a disparate array of instrumental
First Amendment theories.®® Third, the shift-
ing, open-ended, unpredictable and unreliably
protective clear-and-present danger test had
given way to a considerably harder and faster
Brandenburg rule that “the constitutional guar-
antees of free speech and free press do not per-
mit a state to forbid or proscribe advocacy of
the use of force or of law violation except where
such advocacy is directed to inciting or pro-
ducing imminent lawless action and is likely
to incite or produce such action.”® And fourth,
the Court had rejected in principle the idea that
the First Amendment excluded entire catego-
ries of speech. It announced, in Police Dept of
Chicago v.Mosley,® that “above all else, the
First Amendment means that government has
no power to restrict expression because of its
message, its ideas, its subject matter or its con-
tent.”¢! Specifically, it had explicitly absorbed
two of the formerly excluded categories within
the First Amendment’s protective mantle.

Libel’s “talismanic immunity from constitu-
tional limitations” yielded to the “profound na-
tional commitment to the principle that debate
on public issues should be uninhibited, robust
and wide-open.”? And the First Amendment
exception of commercial speech had suc-
cumbed to society’s “strong interest in the free
flow of commercial information.”?* Two of the
other excluded categories had been confined
within narrow boundaries, both procedural and
substantive. Fighting words could apparently
only be punished pursuant to very precisely
drawn statutes limited in their reach to the use
of “insulting and provocative epithets that de-
scribe a particular individual and are addressed
specifically to that individual in a face-to-face
encounter.”®  Significant procedural require-
ments constrained the control of obscenity; in
addition the Court had “carefully limited” the
permissible substantive scope of regulation
under the obscenity rubric to “works which
depict or describe sexual conduct [that is] spe-
cifically defined by the applicable state law.”%*

Indeed, it had even concluded that nude danc-
ing was “not without its First Amendment pro-
tections.”
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The outward thrust of First Amendment
boundaries was by no means complete when
Chief Justice Warren retired in 1968. Conven-
tional wisdom acknowledges that the Burger
Court did not effect the across-the-board
“counter-revolution” in constitutional doctrine
that many observers had dreaded and some had
hoped for.*” Certainly there was no contrac-
tion of newly expanded First Amendment
boundaries. Still, one commentator thought
that the Burger Court’s First Amendment deci-
sions portended a “legal future” for the press
that looked “somewhat bleak™ on account of
the fact that the decisions displayed a less
“friendly attitude” than had the Warren Court.%®
Another discerned “much slippage” in speech
protective doctrines during the Burger Court
years.® Such assessments, in my view, miscon-
strue the state of the law of the First Amend-
ment when Chief Justice Burger retired in 1986.
The ambit of First Amendment coverage did
not contract during his years as Chief Justice.
In fact, it expanded—and by a not inconsider-
able distance. It was the Burger Court that
extended First Amendment protection to com-
mercial speech;” the Burger Court that lim-
ited the fighting words and offensive speech
exclusions;” the Burger Court that discovered
a First Amendment barrier to political patron-
age;” the Burger Court that gave the press an
almost complete victory in what had previously
been perceived to be an irreconcilable tension
between a free press and criminal defendants’
fair trial rights;” the Burger Court that found
a way to offer more reliable protection to sym-
bolic speech than had the Warren Court;™ the
Burger Court that protected nude dancing and
the showing of naked bodies on drive-in movie
theatre screens;” and the Burger Court that
refused to enjoin the New York Times and the
Washington Post from publishing the purloined
Pentagon Papers.”

It is true that the Burger Court refused to
push some Warren Court-discovered rights to
their logical limits. It rejected, for example,
Justice Brennan’s proposal in Rosenbloom v.
Metromedia™ to extend the New York Times
actual malice privilege regarding false and defa-
matory statements of fact to “all discussion and
communication involving matters of public or
general concern, without regard to whether the
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persons involved are famous or anonymous.””
Instead, the Burger Court opted for a rule that
made the privilege available only to false state-
ments of fact about public officials or public
figures.”

Another example of its refusal to push the
Warren Court’s jurisprudence to the limits of
its logic can be found in the Burger Court’s
occasional effort to delineate brighter, less per-
meable, First Amendment boundaries. For ex-
ample, early in Chief Justice Burger’s tenure,
the Court attempted to clarify the scope of per-
missible regulation of obscenity in Miller v.
California® and Paris Adult Theater v. Slaton ®!
And in Perry Educators’ Association v. Perry
Local Educators’ Association,® the Court an-
nounced a categorical treatment of speech
rights in public places, thus attempting to elimi-
nate some of the indeterminacy of Hague and
its progeny.®

And sometimes the Burger Court refused
to go into new territory so as fully to exploit
the implications of the Warren Court’s doctri-
nal innovations. It confined the reach of the
overbreadth doctrine to cases in which “the
overbreadth of a statute must not only be real,
but substantial as well, judged in relation to [its]
plainly legitimate sweep.”®* Moreover, despite
occasional rhetorical invocations of the notion
that the people have a right “to a free flow of
information and ideas on the conduct of their
government,”® the Court refused to recognize
either testimonial privileges for journalists®*® or
press rights of access to government informa-
tion.¥” In addition, whether some of the Burger
Court’s decisions advanced the First Amend-
ment ball depends on highly contested points
of theoretical view. Some observers, for ex-
ample, questioned the Burger Court’s refusal,
in Miami Herald Publishing Co. v. Tornillo,®
to permit fairness or right of reply obligations
to be imposed on print media, especially since
it had sustained the Federal Communications
Commission’s fairness doctrine as applied to
the electronic media in Red Lion Broadcasting
Co. v. FCC.® Others think the Court took a
wrong First Amendment turn when it applied
strict First Amendment scrutiny to campaign
finance regulations in Buckley v. Valeo® and
struck down a prohibition on corporate spend-
ing for political speech during referendum cam-
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paigns in First National Bank of Boston v.
Bellotti.”" To them, the political freedom that
the Court embraced in Buckley and Bellotti rep-
resents a misconceived view of the First
Amendment, which they view as implement-
ing not so much free political participation as
fair political deliberation, and which they there-
fore believe ought to be read to permit legisla-
tive efforts to enhance political debate.*

But every failure to expand when the op-
portunity arose, or every attempted clarifica-
tion of doctrine that might be described as un-
generous does not constitute slippage. Nor does
every controversial affirmation of First Amend-
ment rights in situations where some of the
Amendment’s usual cheerleaders were rooting
for a different result necessarily portend a bleak
future. Thus, it is not accurate to portray the
Burger Court cases in which such things oc-
curred as counterexamples of the expansionist
First Amendment trend that the Warren Court
began.

I propose in what follows to consider how
a few of the Warren Court’s early opinions re-
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Following parental com-
plaints, in 1963 police
commissioner Michael
Murphy (center) and
district attorney Frank
O’Connor (right)
raided a distributor of
allegedly obscene books
in Queens, N.Y. During
the tenures of Chief Jus-
tices Warren and
Burger, the Court at-
tempted to clarify the
== scope of permissible
X' regulation of obscenity.

veal that the expansion was initiated and to iden-
tify the crucial shifts in perspective that led to
the broadening of its factual and theoretical ho-
rizon. The opinions of Justice Brennan are
sometimes credited with having signaled the
sea-change and crafting its doctrinal embodi-
ment.”? Justice Brennan was a consistent cham-
pion of the First Amendment and the analytic
innovations he introduced did have profound
and lasting effects on free speech law. His land-
mark opinion in New York Times v. Sullivan,®
for example, amply testifies to his rhetorical
gifts and his facility at doctrinal innovation. But
Justice Brennan’s was not the only powerful ju-
dicial mind at work on First Amendment issues.
Justice Harlan, for example, who served on the
Court for most of the Warren Court years, made
an often overlooked contribution® to the First
Amendment’s expansion, despite the fact that
he embraced a generally more conservative ju-
dicial philosophy than did Justice Brennan and,
indeed, disagreed with him on the merits in a
number of First Amendment cases.”

A good place to begin tracing the shifts in
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the Court’s First Amendment perspective dur-
ing the Warren and Burger years is with four
of these particular Justices’ early opinions, Roth
v. United States,”’ and Speiser v. RandalP® from
Justice Brennan, and the other two, Yates v.
Unites States,” and NAACP v. Alabama,'®®
from Justice Harlan.

Begin with Roth, in which Justice Brennan
started the Warren Court on its “frustrating and
largely unsuccessful”'® effort to define, guide,
and constrain the regulation of obscenity. In
Roth, apparently without foreseeing the prac-
tical enforcement difficulties that eventually
persuaded him to abandon altogether his own
participation in the Court’s obscenity jurispru-
dence,!9? Justice Brennan treated the First
Amendment issue as if it could be resolved in
categorical, definitional terms. “The disposi-
tive question,” he said, “is whether obscenity
is utterance within the area of protected speech
and press.”'® The answer was no: obscenity,
is “utterly without redeeming social impor-
tance”'™ and may be suppressed without re-
gard to whether it creates a clear and present
danger.!%

For Justice Brennan in Roth, the First
Amendment question amounted to a boundary
issue pure and simple. The sole issue for the
Court was the extent of formal state power. The
Justice conceived of the boundary between
constitutional and unconstitutional exercises of
state power as preexisting and fixed, its loca-
tion independent of any effects the exercise of
power might have on citizens’ willingness to
engage in activity on the constitutionally pro-
tected side.

Justice Harlan’s approach in Yates also as-
sumed that the First Amendment clearly marked
the boundary between those occasions when
the exercise of state power to punish speech
required substantial justification and those
when it did not.' Yates overturned the Smith
Act conspiracy convictions of several members
of the Communist Party on the ground that they
had been convicted of advocating merely the
idea of violent overthrow of the government
rather than advocating action to that end.'”’
Justice Harlan’s opinion insisted that the Smith
Act did not purport to make mere advocacy a
crime, since to have done so Congress would
have had to “disregard a constitutional danger
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zone”—between advocacy of abstract doctrine
and advocacy directed at promoting unlawful
action—that Justice Harlan claimed was
“clearly marked.”'® Thus in Yafes Justice
Harlan did not use the conception that the First
Amendment had a clearly marked boundary to
justify a finding that the defendants had en-
gaged in an unprotected category of speech.
Instead, he used it to advantage the First
Amendment claimants by artfully deploying the
boundary concept in the service of strict con-
struction of the Smith Act. As Gerald Gunther
put it, by reading

the statute in terms of constitutional pre-
suppositions, [by striving] to find stan-
dards ‘manageable’ by judges and ca-
pable of curbing jury discretion, [and
insisting] on strict statutory standards
of proof emphasizing the actual speech
of the [defendants], . . . Harlan claimed
to be interpreting Dennis. In fact, Yates
... represented doctrinal evolution in a
new direction.'®

Justice Harlan was even more innovative
the next year in his opinion in NAACP v. Ala-
bama.''® Alabama had insisted that the
NAACP reveal the names and addresses of ail
its Alabama members and agents.""! The
NAACP resisted, claiming a First Amendment
right of nondisclosure based on evidence it pro-
duced that revelation of the identity of its rank
and file members exposed them to public hos-
tility and therefore had an adverse effect on the
organization’s ability to retain members and
thus to engage in effective group advocacy.!'?
Justice Harlan undertook a complex analysis
in which the existence of state power to regu-
late did not depend on the simple delineation
of the categorical boundaries of protected
speech. Rather it depended on the Court’s as-
sessment of the effects that attempts to comply
with the state’s regulations might be expected
to have, not merely upon those directly subject
to its commands but also upon other persons
in their communities:'"* by predictably caus-
ing other private actors to engage in retaliatory
actions against those who complied with the
regulation, the regulation would predictably
cause the regulated parties to engage in less
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expressive activity.!"

Justice Harlan’s opinion for a unanimous
Court sustained the NAACP’s claim that the
state’s demand for the NAACP’s membership
list was unconstitutional. The state argued that
no constitutional rights were involved because
the “repressive effect”!”® of disclosure followed
“not from state action but from private com-
munity pressures.”’® Justice Harlan rejected
the argument and announced, as if he were
merely reiterating a principle that had long been
firmly embedded in First Amendment doctrine,
that in determining the constitutionality of the
Alabama regulation “[t]he crucial factor is the
interplay of governmental and private action,
for it is only after the initial exertion of state
power represented by the production order that
private action takes hold.”""’

NAACP v. Alabama was recognized when
it was decided as a significant case in large part
because of the constitutional shield it provided
to major civil rights activists.!!® It also has
major importance for free speech doctrine, for
it was the first time the Court explicitly ac-
knowledged that group association enhances
effective advocacy and that a “vital relation-
ship [exists] between freedom to associate and
privacy in one’s associations.”"® Also the Court
articulated the connection between privacy in
group association and preservation of associa-
tional freedom.’® The full First Amendment
significance of NAACP v. Alabama resides nei-
ther in the particular factual assumptions upon
which the opinion rests, nor in the precise
causal connections between state actions and
private responses that the opinion traced; rather,
the full First Amendment significance of the
case resides in the methodological shift that it
initiated. For NAACP v. Alabama broadened
the Court’s First Amendment vision, and
thereby expanded the range of real world facts
that would henceforth be relevant to the reso-
lution of First Amendment cases—e.g., how
will compliance with disclosure requirements
affect the behavior of citizens who are hostile
to those whose membership is disclosed, how
in turn will their hostility affect those who
might otherwise become members, and how in
turn will that affect the organization’s ability
effectively to engage in group advocacy. It is
this latter point that may portend the most sig-
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nificant change, on account of its strong im-
plication that the First Amendment guarantees
not just the right to associate free from formal
state interference but the right to engage in ef-
Jective group advocacy.

Speiser v. Randall,"*' with Justice Brennan
writing for the Court, came down the same day
as NAACPv. Alabama. If nothing else, Speiser
indicates that NAACP v. Alabama was not an
aberration whose methodological innovations
were driven by—and likely to be deployed
solely in the service of—the Court’s deep com-
mitment to the civil rights cause. The chal-
lenged regulation in Speiser was prompted by
fear of communists, not of civil rights activ-
ists. The case involved a California tax exemp-
tion available to veterans, but only if they took
an oath that they did not advocate the forcible
overthrow of the government.'” As indeed he
was impelled to do on account of Dennis and
even of Yates, Justice Brennan conceded that
California had power to proscribe advocacy of
forcible overthrow, and he even conceded that
California could deny the tax exemption to vet-
erans who engaged in such advocacy.'”® But
as had Justice Harlan in NAACP v. Alabama,
he insisted that the constitutionality of the chal-
lenged requirement was not merely a function
of the formal existence of state power.'* And
as had Justice Harlan, he assessed the law’s
likely impact on the willingness of persons to
engage in protected speech.'” The fact that
the oath requirement was limited by its terms
to speech that could, according to the holding
in Dennis, constitutionally be punished did not
save it. Other perceived realities overwhelmed
the formal boundary question. California put
the burden on the taxpayer to prove that he had
not engaged in the proscribed speech.'® This
the Court found problematic: the line between
speech which may constitutionally be regulated
and speech which must be free is “finely
drawn,” and “sensitive tools” are needed to
draw it;'?" fact-finding in litigation has a “mar-
gin of error . . . which both parties must take
into account;”'® and finally, in a passage which
Professor Robert Post credits with “mark[ing]
a major innovation in American constitutional
law ... [and] lastingly reshap{ing] the very land-
scape of First Amendment jurisprudence,”?
Justice Brennan announced that
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[t]he vice of the present procedure is
that, where particular speech falls close
to the line separating the lawful and the
unlawful, the possibility of mistaken
fact finding—inherent in all litigation—
will create the danger that the legitimate
utterance will be penalized. The man
who knows that he must bring forth
proof and persuade another of the law-
fulness of his conduct necessarily must
steer far wider of the unlawful zone than
if the State must bear these burdens.
This is especially to be feared when the
complexity of the proofs and the gener-
ality of the standards applied provide
but shifting sands on which the litigant
must maintain his position. How can a
claimant whose declaration is rejected
possibly sustain the burden of proving
the negative of these complex factual
elements? In practical operation, there-
fore, this procedural device must nec-
essarily produce a result which the State
could not command directly. It can only
result in a deterrence of speech which
the Constitution makes free."*’

Yes, Speiser is of seminal importance, but
it must be seen in tandem with NAACP v. Ala-
bama. Both broadened the Court’s First
Amendment horizon and adumbrated a concep-
tion of the Court’s function that requires the
justices to be engineers of a system of free
speech rights, that charges them to identify and
forestall the effect of hitherto disregarded im-
perfections in seemingly carefully designed
regulatory efforts and that requires them to craft
rules that purport to take realistic account of
the incentives confronting a/l the affected ac-
tors. Both opinions implicitly set out not merely
to preserve formal freedom but to encourage—
or at the very least not predictably to discour-
age—its exercise. Both have about them an
air of down to earth, fact-bound realism, though
truth to tell what passes in each for pragmatic
assessment of law’s actual functioning is based
more on educated guesswork about how people
behave than on rigorous empiricism.

But whether they were rigorously empiri-
cal or not, Speiser and NAACP v. Alabama sig-
naled both normative and methodological shifts
that transformed the First Amendment. Nor-
matively, the Court embraced the notion that
more (and more effective) speech is a good
thing, so that laws which unnecessarily deter
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In NAACP v. Alabama (1958), a unanimous Court held unconstitutional Alabama’s demand that the
NAACP reveal the names and addresses of all its members and agents in the state. The decision
markedly broadened the horizons of the First Amendment.
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speech are bad. The methodological shift was
two-fold. First, the Court began systematically
and self-consciously to evaluate government
justifications strictly, and to insist that the state
needed to demonstrate that the interest it pur-
sued was “compelling.”” Second, the Court
shifted to a decision-making process that in-
cluded the incentives of private actors in the
First Amendment rule-making calculus, and it
crafted rules in a deliberate effort to maximize
speech opportunities by scrutinizing laws to
ensure that they reaped a minimal “unearned
increment of deterrence.”** These departures
from prior norms and practices significantly
affected the scope and content of substantive
doctrine. Also, the normative impulse and the
behavioral insight that it was the Court’s duty
to invalidate laws that would “chill” speech
accounted for the development of ancillary doc-
trinal tools whose principal function was stra-
tegically to fortify substantive First Amendment
protections.  Specifically, the Court erected
procedural barriers to regulation of First
Amendment activity,'® it developed the over-
breadth doctrine,’** and it put a specifically
First Amendment “spin” on the vagueness doc-
trine.!*

Consider first the procedural barriers that
the Court erected in such cases as Smith v. Cali-
Jornia,’® Freedmanv. Maryland,” and Carroll
v. President and Commissioners of Princess
Anne.'® The Court erected them to forestall
the implementation of substantive regulations
that would otherwise have had “the collateral
effect of inhibiting the freedom of expression,
by making the individual the more reluctant [or
the less legally free] to exercise it.”** In Smith
v. California, for example, a city ordinance
imposed strict criminal liability upon a book-
store owner who had obscene books in his shop.
Deploying the methodology of looking to the
incentive effect of such a rule on private be-
havior, Justice Brennan traced and found un-
acceptable the perverse consequences that the
“bookseller’s self-censorship” would have on
the amount of expressive activity that would
take place: “[T]he bookseller’s burden would
become the public’s burden, for by restricting
him the public’s access to reading matter would
be restricted...[TThe distribution of all books,
both obscene and not obscene, would be im-
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peded.”* In Freedmanv. Maryland, the Court
noted that a state “is not free to adopt whatever
procedures it pleases for dealing with obscen-
ity [Jwithout regard to the possible conse-
quences for constitutionally protected
speech,”*! and in order to obviate the poten-
tially onerous consequences from a system of
movie censorship it listed a number of consti-
tutionally mandated procedural safeguards,
such as placing the burden of persuasion on
the state and assuring timely judicial review of
administrative determinations. And, although
the Court had held in Walker v. City of Birming-
ham,'*? that the unconstitutionality of an in-
junction against expressive activity may not be
challenged in a contempt proceeding for its
violation, the subsequent case of Carroll v.
President and Commissioners of Princess Anne
mitigated Walker’s effect by holding that, with-
out a showing that it is impossible to serve or
notify opposing parties and give them an op-
portunity to participate, there “is no place
within this area of basic freedoms guaranteed
by the First Amendment™'* for the issuance of
ex parte temporary restraining orders without
notice.

Consider next the overbreadth doctrine,
which evolved from United States v. Robel’s
pronouncement that “when legitimate legisla-
tive concerns are expressed in a statute which
imposes a substantial burden on protected First
Amendment activities, Congress must achieve
its goal [only] by means which have [the least]
drastic impact on the continued vitality of First
Amendment freedoms.”'** The Warren Court
invoked this axiom in several other cases. In
Shelton v. Tucker, it invalidated an Arkansas
statute that compelled teachers in state institu-
tions annually to list their organizational affili-
ations. The statute’s “unlimited and indiscrimi-
nate sweep,” said Justice Stewart, went “far
beyond what might be justified in the exercise
of the State’s legitimate inquiry into the fitness
and competency of its teachers.”’* And in
NAACP v. Button,"¢ the Court invalidated a
section of a Virginia statute that, in pursuit of
preventing barratry, champerty and mainte-
nance, banned as improper solicitation of legal
or professional business certain litigation-re-
lated activities of the NAACP. Concluding that,
for “such a group as the NAACP,” association
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for the purpose of litigation is protected group
activity, Justice Brennan’s opinion for the Court
put the full power of his considerable rhetori-
cal muscle behind his analysis. The opinion
declared that First Amendment freedoms are
“delicate and vulnerable, as well as supremely
precious in our society...[and they] need breath-
ing space to survive.”'¥’ Accordingly, “gov-
ernment may regulate in the area only with nar-
row specificity.”'#

Although some commentators have seen
the overbreadth doctrine as a means by which
the Court enabled itself to avoid the difficult
task of delineating First Amendment bound-
aries,'®® the fact remains that in application
these doctrines shielded many First Amend-
ment actors not just from being convicted in
particular cases but from being subjected to
generally intrusive rules regarding expressive
activity. For overbreadth is an exception to two
usually applicable rules of constitutional liti-
gation. First, it permits individuals to challenge
laws “on their face” rather than “as applied,”
so that a defendant whose own speech could
constitutionally be punished may persuade the
Court to invalidate a statute by pointing out that
the statute also purports to regulate speech that
is constitutionally protected. Second, and be-
cause it permits a defendant to challenge a stat-
ute that could be constitutionally applied to him,
it confers standing on such defendants to liti-
gate not their own constitutional rights (which
by hypothesis have not been violated) but those
of third parties. In Gooding v. Wilson,'® Jus-
tice Brennan articulated the by-then familiar
intuition that justified the relaxation of ordi-
nary standing rules: “...persons whose expres-
sion is constitutionally protected may well re-
frain from exercising their rights for fear of
criminal sanctions provided by a statute sus-
ceptible of application to protected expres-
sion.”™!

Finally, consider the vagueness doctrine.
Recall that in pre-Warren Court days the doc-
trine that legislatures must set reasonably clear
guidelines for law enforcement officials and
triers of fact had been used to overturn the con-
victions of defendants accused of unlawful ex-
pressive activity on publicly-owned property.
Traditionally, the vagueness doctrine was un-
derstood to implement the concern with fair
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notice that has long been integral to the enforce-
ment of the requirements of due process of law.
This concern is captured by the rule that a law
is void on its face if it is so vague that persons
of “common intelligence must necessarily
guess at its meaning and differ as to its appli-
cation.”'s? In this guise it embodies “rule of
law” values that are not unique to the First
Amendment. It

signifies the constraint of arbitrariness
in the exercise of government
power....[I]t means that the agencies of
official coercion should, to the extent
feasible, be guided by rules—that is, by
openly acknowledged, relatively stable,
and generally applicable statements of
proscribed conduct. The evils to be re-
tarded are caprice and whim, the mis-
use of government power for private
ends, and the unacknowledged reliance
on illegitimate criteria of selection.!*

But during the Warren Court years the
Court began to understand that vagueness could
be deployed in strategic defense of First
Amendment values as well. The Court came
to believe that the vice of vagueness inhered
not merely in the license that vague mandates
conferred on arbitrary officials and in the lack
of fair warning inherent in unclear statutory
commands. In addition, building on the meth-
odological shift begun in NAACP v. Alabama,
the Court started to express concern with the
perverse private incentive effects that vague
statutes might have on the willingness of citi-
zens to engage in First Amendment activity. In
Baggettv. Bullett,"* for example, the Court in-
validated a loyalty oath for teachers citing
NAACPv. Alabama, and opining that vague stat-
utes cause citizens to “‘steer far wider of the
unlawful zone’ than if the boundaries of the
forbidden areas were clearly marked,”'> an
effect the Court deemed unacceptable because
it would cause citizens to “restrict[] their con-
duct to that which is unquestionably safe. Free
speech may not be so inhibited.”!*

From the vantage point of the present, the
First Amendment’s doctrinal expansion during
the Warren and Burger Court years has acquired
a certain aura of inescapability. It was not in-
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Police Commissioner L.B. Sullivan (second from left) celebrated his $500,000 state court libel
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victory over the New York Times in 1960. The Supreme Court overturned this victory in New York
Times v. Sullivan ruling that the press can be held liable for publishing false statements of fact only

when they have done so “with actual malice.”

evitable, however. There were some key forks
in the road, points at which a narrower view of
the Amendment’s reach was within the Court’s
doctrinal grasp but where instead it embraced
the broader vision."”” Without pausing to de-
fend that controversial assertion, I conclude this
essay by speculating about another issue: When
First Amendment boundaries expand, they stay
expanded. Why?

Of course to a certain extent by the force of
precedent alone new constitutional boundaries
once drawn tend to embed themselves inextri-
cably into the fabric of the law. But we can
enrich our appreciation of the complexity and
multiplicity of influences that exert pressure on
the shape and direction of legal doctrine if we
consider explanations in addition to precedent
for the resistance of First Amendment bound-
aries to contraction.

The most intriguing explanations derive
neither from the importance nor the great value
of freedom of expression, nor from the famil-
iar litany of broadly beneficial instrumental
purposes that disinterested persons might as-

cribe to protecting it. They take account rather
of serendipitous centrifugal forces that have
been created by the combination of a multi-
plicity of theoretical justifications for protect-
ing freedom of speech, and the increasing will-
ingness of the Court to deploy doctrine strate-
gically. The combination caused First Amend-
ment doctrine to flower. And now, putting aside
the question of whether it advances the com-
mon good, the legal status quo that has emerged
on account of this combination of forces serves
anumber of particularized interests so well that
they are inclined to invest significant resources
to preserve it. At the same time, except for
pockets of resistance from campaign finance
reformers, pornography regulators, hate-speech
monitors, and patriotic flag-protectors, no ef-
fective or stable constituency exists to iden-
tify, articulate, or consistently demand enforce-
ment of principled limits on First Amendment
rights.

Begin with the multiplicity of theoretical
justifications for freedom of expression. Dur-
ing the Warren and Burger Court years, a pro-
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fusion of First Amendment theorists took to the
law reviews.'”® Though most theorists have a
personal favorite among the panoply of First
Amendment values, it has become conventional
wisdom that the First Amendment implements
not one value but several, not one theory but a
multitude, and that it serves both instrumental
and noninstrumental objectives.'® Many if not
most people who think about the First Amend-
ment think it advances a veritable cornucopia
of benign ends, and what I wish to emphasize
about this is not what a gold mine of societal
beneficence freedom of expression is in fact
but rather that the very variety of justifications
for protecting it puts a highly diversified arse-
nal of rhetorical weapons into the hands of First
Amendment advocates. Defenders of narrow
First Amendment boundaries or single-valence
First Amendment theories, therefore, find
themselves fighting on many fronts. What
matters here is not the conceptual solidity of
any of the theories but that the very multiplic-
ity of justifications has rhetorical and persua-
sive utility to First Amendment advocates. For
the grab-bag of First Amendment premises
means that, in practically every case, where one
theoretical justification offers no support for a
First Amendment claim, another can be found.

The variety of First Amendment justifica-
tions, coupled with the perception that freedom
of speech serves both as an instrument for the
attainment of broad social goals and as an end
in itself, has had an additional, more subtle,
effect: it has created an impression that at least
at a general level freedom of speech is practi-
cally an unequivocal good. That is to say that
there exists no salient, systematically identifi-
able, inevitable, ever-present, rhetorically avail-
able social cost incurred in protecting freedom
of speech. Its protection does not inevitably
imply an obvious and fundamental choice be-
tween the beneficiaries of First Amendment
rights and a class of their victims. This is not
because protection of free speech involves no
trade-offs, nor is it because those who exercise
their speech rights cause no harm. Rather it is
because the costs of protecting speech have
come to seem remote, tenuous, and even specu-
lative whereas its benefits more obviously ac-
crue in one way or another to practically ev-
eryone. Also, those who suffer particularized
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harm on account of others’ speech do not con-
stitute a stable group with whom we can easily
or consistently identify—they are isolated in-
dividuals who emerge only from case to case.
Nor do they tend to attract the support of spe-
cial interest groups who might through collec-
tive action enhance their ability to attract at-
tention to their grievances.

Moreover, the rhetorical deck is stacked in
two ways against the social goods—order, pro-
tection of national security, sexual morality—
that are potentially sacrificed in order to pur-
chase all the advantages—autonomy, knowl-
edge, self-fulfillment, political freedom—that
free expression provides. First, the social in-
terests that are thought to be threatened by free-
dom of expression are distant abstractions; they
do not appear to represent values that seem
genuinely in peril or even that at this point in
our country’s history many citizens are likely
to be passionate about defending. Second, and
more important, it has proved child’s play for
academics and First Amendment advocates to
portray the social interests that freedom of
speech threatens not as genuinely legitimate
objects of government concern but rather as the
obsessions of narrow-minded, tight-
sphinctered, paranoid reactionaries. When
commentators imply, for example, that freedom
of expression is incompatible with such fuddy-
duddy values as conformity, paternalism and
enforced orthodoxy, and that speech regulations
are reflections of impulses no more admirable
than the urge to suppress dissent, have you any
doubt whose side you want to be on?

Just as—perhaps because—there is neither
a stable group of victims of First Amendment
rights nor an energizing set of systematic rea-
sons to thwart expressive activities, there ex-
ists no stable legal or political constituency to
find, articulate, and advocate enforcement of
principled limits on the expansion of First
Amendment boundaries. The exercise of First
Amendment rights tends to evoke highly par-
ticularized opposition. Regulations applied to
or aimed at First Amendment activity tend to
be defended in Court by isolated non-repeat
players who seem to represent relatively paro-
chial interests.'*

On the other hand, the line-up of First
Amendment advocates is loaded with heavy
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and influential hitters. First Amendment schol-
ars supply a steady stream of theoretical, moral
and intellectual support both to one another and
to First Amendment litigators.'®! When it
comes to litigation, the First Amendment bar
boasts several extraordinarily talented repeat
players. Several individual lawyers have accu-
mulated impressive expertise and invaluable
experience arguing before the Court.'? Their
professional careers have been so heavily in-
vested in winning cases for First Amendment
clients that it would seem a betrayal were they
ever to assert that “the First Amendment has
gone too far.” Organizations such as the ACLU
(though of course there are no organizations
“such as” the ACLU—there’s only the ACLU),
long stalwart defenders of freedom of speech,
are also repeat players of the First Amendment
game, with a deep bench of able and experi-
enced members of the team.

Last but not least in the line-up of heavy-
hitting First Amendment advocates, of course,
is the media itself—the First Amendment’s
most obvious beneficiary and consequently its
most stalwart ally (as well as its most influen-
tial one). The press is reliably on the First
Amendment side when it comes to reporting
and commenting on decisions in First Amend-
ment cases, giving them what might seem to a
disinterested observer coverage possibly dis-
proportionate to their intrinsic or relative im-
portance. In Court, as litigant, the press vigor-
ously advocates its own cause. Although the
Court has never held that the press enjoys First
Amendment rights greater than the speech
rights of other citizens, several of the most sig-
nificant First Amendment expansions in recent
years have come at the behest of —and tend
primarily to benefit— the press. Unlike other
profit-making businesses, for example, for
whom the trend was in the direction of more
and stricter liability during the Warren and
Burger Court years, the press received a very
substantial reprieve. On account of the then
unprecedented reading of the First Amendment,
New York Times v.Sullivan, and its progeny, the
press is liable for publishing false defamatory
statements of fact only when they have done
so “with actual malice.”'®® Unlike other infor-
mation providers —commercial advertisers, for
example—the press enjoys the benefit of a pow-
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erful presumption against being subjected to
prior restraint: whereas injunctive relief has
typically been the (constitutionally permissible)
remedy of choice in litigation against mislead-
ing commercial advertisers, injunctions against
the press—even to restrain the publication of
secret, illicitly obtained government docu-
ments—cannot be obtained unless the govern-
ment carries an extremely “heavy burden of
showing justification for the imposition of such
arestraint.”'% On account of the First Amend-
ment, the print media enjoys almost wholly
unfettered editorial autonomy. So, now, does
the electronic media since the FCC, acting in
large part on its constitutional doubts, aban-
doned the Fairness Doctrine. '

The news media’s editorial autonomy is of
enormous strategic importance to the press it-
self, of course, for it enables journalists and
their editors and publishers to report what they
choose about government without having to
fear official sanction. In addition it enables
the press, through its choices about what sto-
ries to cover and what editorial positions to
adopt, to protect and enhance its own power
relative to that of other institutions. In addi-
tion to providing the press with a formal legal
shield, the First Amendment provides the press
with such a powerful rhetorical weapon that it
would almost never be in the press’ perceived
self-interest to concede the legitimacy of any
contraction of the First Amendment'®® or to op-
pose any expansion.

A final reason why the boundaries of the
First Amendment tend always to expand and
never to contract is that decisions giving broad
protection to First Amendment rights are al-
most never characterized as being too activist.
This is not to say that expansive results in par-
ticular cases uniformly escape criticism for hav-
ing perhaps gone too far. It is rather to note
that, in the seemingly endless debate over the
merits of judicial activism versus those of ju-
dicial restraint, those who decry activism al-
most never cite First Amendment jurisprudence
in general, or particular cases, as exemplifying
judicial overreaching. The observation holds
even for cases in which, in order to protect First
Amendment rights, the Court fundamentally
altered the boundary between federal and state
power and that between state and private ac-
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tion. For example, long before the incorpora-
tion controversy came to symbolize both the
federalism and the individual rights aspects of
activism versus restraint during Chief Justice
Warren’s tenure, the Court had without fanfare
incorporated the First Amendment into the
Fourteenth.'” And during Warren’s tenure, the
Court seemed to be tying itself'in knots to avoid
a head-on confrontation with the meaning of
“state action” in the civil rights arena, and com-
mentators were having a field day trying to fig-
ure out what principle had animated the Court
to find state action in Shelley v. Kraemer.'®
Meanwhile, New York Times v. Sullivan had
begun life as a garden variety state law private
defamation action.'” In an almost unnoticed—
but certainly crucial—step on its way to claim-
ing the power to decide it on First Amendment
grounds, the Court exhibited a stunning lack
of self doubt when it announced that a state
court judgment in private defamation litigation
amounted to state action.'”

But that academic commentators have been
able to ascribe such a versatile multitude of
benign ends to free expression, and that the
expansive tendencies of First Amendment
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boundaries are propelled by a variety of
serendipitously conjoined forces such as those
suggested above, only partially explain the doc-
trinal expansion that did in fact occur. The theo-
ries would have remained academic exercises,
and the interest groups that found it worth their
while to invest in First Amendment litigation
would never have coalesced around a common
agenda had not the Court developed, during the
Warren and Burger Court years, analytical tools
and decisional strategies that permitted the
theories to be woven into the fabric of First
Amendment doctrine and created a doctrinal
status quo that was worth preserving. The tools
of analysis that were available to the Court in
the mid-1950s could not have been used to
implement an expansionist agenda. Recall the
state of the First Amendment in 1953. Had the
Warren Court continued working with the doc-
trines it inherited—doctrines that stacked the
deck against First Amendment claimants, and
assumed away even the possibility, to say noth-
ing of the desirability, of protecting many kinds
of speech, the scholars who trumpeted the many
virtues of freedom of expression would likely
have remained voices crying in the academic

N % O G

In 1971 the Burger Court allowed newspapers to publish the Pentagon Papers, a top secret study of
the Vietnam War that had been purloined by a Pentagon employee. William Frazee, chief of the
presses at the Washington Post, checked the first edition headlining the Supreme Court’s 6-3 deci-
sion.
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wilderness. As we have seen, however, during
the Warren Court years the Court changed al-
most completely its approach to the tasks of
identifying what was at stake in First Amend-
ment cases and adjudicating First Amendment
claims. The Court came sympathetically to
embrace the ideas that, for whatever reason, the
First Amendment occupies a “preferred posi-
tion” in the hierarchy of constitutional freedoms
and that the exercise of First Amendment rights
by individual citizens is a Good Thing for so-
ciety—an activity to be encouraged, fostered
and celebrated rather than merely tolerated, and
never ever to be unnecessarily deterred if the
Court could help it.

More importantly, perhaps, led to the in-
sight by Justices Harlan and Brennan, the Court
came to understand that First Amendment doc-
trine has two very different kinds of effects.
The obvious, familiar, and strictly legal one is
the effect on the formal authority of public of-
ficials. The necessary corollary of First
Amendment rights is to constrain government,
to limit the reach of legislative and administra-
tive power, and to provide rules that have di-
rect impacts on official behavior. Not so ob-
vious is the indirect, incentive effect that First
Amendment rules have on the behavior of in-
dividual citizens. Devotees oftoday’s “law and
economics” approach would characterize the
Court’s attempt to evaluate First Amendment
rules in terms of their incentive effects as “ex
ante” analysis.'” Constitutional commentators
who noted the change in approach called it a
shift to “pragmatic” or “strategic” consider-
ations.'”? But the labels count for little. What
matters is that, with NA4ACP v. Adlabama and
Speiser v. Randall, the Court had come to rec-
ognize that First Amendment doctrine does
more than set the parameters for official con-
duct. It also affects the way individual citizens
behave and determines their relative willing-
ness to engage in expressive activity. Since
1958 the Court has frequently decided cases
and crafted rules that were explicitly premised
on its determination to eliminate unearned in-
crements of deterrence from laws that applied
to expressive activity. NAACP v. Alabama and
Speiser v. Randall were the first, but far from
the last, First Amendment decisions to take
account of the facts that citizens deciding
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whether to engage in expressive activity need
to know whether their conduct will be pro-
tected; that “the separation of legitimate from
illegitimate speech calls for...sensitive tools”'”
because otherwise “the possibility of mistaken
fact finding...create[s] the danger that the le-
gitimate utterance will be penalized;”'’* that
this would cause citizens to “steer far wider of
the unlawful zone”'” and thus deter “speech
which the Constitution makes free.” In other
words, the First Amendment as in effect the
impresario of “speech which the Constitution
makes free””!"®—this is the single most signifi-
cant idea that the Warren Court conceived and
the Burger Court embraced.

It seems appropriate to close with one of
the most eloquent rhetorical tributes ever paid
to the First Amendment, especially as it comes
from an opinion of Justice Harlan—his opin-
ion for the Court in Cohen v.California.'” 1
have offered in this essay a number of some-
what unconventional reasons why the First
Amendment has so much support from so many
quarters. The few sentences that follow serve
as reminders of the values which, ultimately,
vindicate our loyalty to the freedom it guaran-
tees:

The constitutional right of free expres-
sion is powerful medicine in a society
as diverse and populous as ours. It is
designed and intended to remove gov-
ernmental restraints from the arena of
public discussion, putting the decision
as to what views shall be voiced largely
into the hands of each of us, in the hope
that use of such freedom will ultimately
produce a more capable citizenry and
more perfect polity and in the belief that
no other approach would comport with
the premise of individual dignity and
choice upon which our political system
rests.!”
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