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Ever since the crack-up of communism in 

the 1980s, there has been an almost feverish 

interest in the American Constitution overseas, 

especially in those countries emerging from 

under the thumb of the Soviet Union. Within 

the Constitution no section draws more interest 

than the Bill of Rights, and there the greatest 

object of curiosity, veneration and awe is the 

First Amendment with its guarantees of freedom 

of expression. 
But the First Amendment Speech Clause, 

which is the focus of this issue and the subject 

of a series of lectures at the Court in 1999 spon

sored by the Society, also confuses many 

foreigners. While those for whom free speech 

has been a dream yearn to be able to say what 

they want, many also believe that there are 

limits-even in a free society-to what one may 

say. 

In Australia, for example, the rules of libel 

still reflect nineteenth-century English custom, 

and a majority of libel suits in Australian courts 

are filed by government officials against 
newspapers who have been critical of their 

performance in office. When I lectured on 

American rights in eastern Europe for the United 

States Information Agency, I could always count 

on a good discussion about the limits of free 

speech. Much as my audiences envied 

American freedoms, they had a sense of 

communal order that supported restrictions on 

that very speech. 

In this issue we get both a historical and a 

contemporary sense of how the jurisprudence 
of free speech has evolved in this country. Most 

constitutional law professors start with the 1919 
Holmes opinions in Schenck and Abrams, and 

then jump to the great exposition by Brandeis 

in Whitney v. California. 

But recent scholarship argues that we need 
to go back further in our history if we really 

want to understand the First Amendment. 

Murray Dry looks at the infamous Alien and 

Sedition laws of the late eighteenth century to 

start our historical journey, and David M. 

Rabban, whose articles and books have been 
suggesting earlier antecedents than the World 

War I cases, looks at what he has called "the 

forgotten years." 
Students of free speech all learn of the clear 

and present danger test and, truth be told, that 

may be all they learn. It is often unclear if they 

really understand it. In these pages, Douglas 

Laycock takes us on an illuminating tour of one 

of the most famous constitutional tests ever 

enunciated. 

But what of the present? Is clear and 

present danger still a viable test? 

Departing from the standard lecture 

format, the Society invited a panel, moderated 

by Kenneth Tollett, to discuss that question. 

The introductory remarks of the panelists, 

Walter Berns and Philippa Strum, are published 
here. They serve as a useful preface to Lilian 

R. Be Vier's survey of free expression during
the Warren Court and Burger Court eras.

On a personal note, I had Professor Be Vier 

as a professor when I attended the University 

of Virginia Law School, and while she and I 

frequently disagreed, I always found her views, 

especially on the First Amendment, 

challenging. Let me take this space to thank 
her for helping me focus my own thoughts on 

the issue. 



T he  O rig ins and  F oundations 

of  the  F irst  A m endm ent and  

the  A lien  and  S ed ition  A cts IHGFEDCBA

M u r r a y  D r y

W e seem  to  accord  m ore im portance  to  the  F irst  A m endm ent freedom s, and  the  B ill of  R igh ts  

in  general, today  than  the  A m erican F ounders d id . W here they  focused  on  the structu re and  

pow ers  of  governm ent, w e  focus  on  ind iv idual righ ts  against governm ent. I oversta te  the  d iffer

ence  in  order  to  m ake  th is  po in t: the  best  w ay  to  study  the  F irst  A m endm ent freedom s  of  re lig ion  

and  speech  is  to  exam ine their re la tionsh ip  to  the  purpose  of  governm ent as a  w hole .

T his artic le has  th ree m ain  parts . In  part one, I consider the sign ificance of  w hat cou ld  be  

called  our  coun try ’s dual found ing : by  P uritan  settlers in  the  early  seven teen th  cen tu ry  and  then  

by  righ ts-based constitu tion -m akers in  the la tter part of  the eigh teen th cen tu ry . In  part tw o , I 

look  to  the  sta te constitu tions fo r in struction  abou t the  m eaning  of  re lig ious freedom  and  free

dom  of  speech . In  part th ree , I exam ine  the  F irst  A m endm ent, from  the federal C onstitu tion  and  

the  B ill of  R igh ts to  M adison ’s  response  to  the  A lien and  S ed ition  A cts.

I .  O r i g i n s  a n d  F o u n d a t i o n s o f  O u r  F i r s t  

A m e n d m e n t F r e e d o m s

In  h is in troduction to  vo lum e one of  D e 

m o c r a c y i n  A m e r i c a , pub lished in 1835 , 

A lex is  de  T ocquev ille em phasized dem ocratic 

revo lu tion  as  the  characteristic of  h is  age. “T his  

w hole  book  has  been  w ritten  under  the  im pu lse  

of  a  k ind  of  re lig ious dread  in sp ired  by  con

tem plation of  th is irresistib le revo lu tion ....” 1 

T ocquev ille calls fo r a “new po litica l 

science...fo r a  w orld  itse lf  qu ite  new .” M ore 

over, he  v iew s A m erica  as the  coun try  to  study ,

since  “ I saw  in  A m erica ...the shape  of  dem oc 

racy itse lf...its inclinations, character, preju 

d ices, and  passions....” 2

C onvinced that freedom  canno t su rv ive 

w ithou t good  m ores, and  that good  m ores re

qu ire re lig ion , T ocquev ille is m ost im pressed 

w ith the w ay re lig ion supports freedom  in  

A m erica . In  F rance, on  the  o ther  hand , “ [m ]en  

of  re lig ion  figh t against freedom , and  lovers  of  

liberty  attack  re lig ions...honest and  en ligh tened  

citizens are the  enem ies of  all progress, w hile  

m en  w ithou t patrio tism  or  m orals m ake  them 

selves  the  apostles of  civ iliza tion and  en ligh t

enm ent!” 3
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T o c qu e v i l le’s concern fo r the opposition  

betw een re lig ion and  freedom  in  F rance m ay  

accoun t fo r h is d iscussion of  the P uritans in  

chap ter  tw o , w hich  is  titled  “C oncern ing  T heir 

P oin t of  D epartu re and  Its Im portance fo r the  

F utu re  of  the  A nglo  A m ericans.” R em ark ing  

on  the  im portance of orig ins fo r understand 

ing  hum an  beings, and  then  analog iz ing  nations  

to  hum an  beings, T ocquev ille calls th is chap 

te r, on  the  P uritans, “ the  germ  of  all that is to  

fo llow  and  the  key  to  alm ost the  w hole  w ork .” 4

T he P uritans cam e from  E ngland w ith a  

com m on  language, the  germ  of  dem ocracy , and  

a  h igh  level of  education . T he  education  com es  

from  their  re lig ion : “ [I]n  A m erica it is  re lig ion  

w hich leads to en ligh tenm ent and  the obser

vance of  d iv ine law s w hich  leads m en  to  lib 

erty .” 5 T hus, the  P uritans presen t T ocquev ille 

w ith  “a  m arvelous com bination ,... the  sp irit of  

re lig ion  and  the  sp irit of  freedom .”

R elig ion  regards  civ il liberty  as  a  nob le  

exercise of  m en ’s facu lties, the w orld  

of  po litics being  a  sphere in tended  by  

the C reato r fo r the  free p lay  of  in te lli

gence. R elig ion , being  free and  pow 

erfu l w ith in  its ow n  sphere  and  con ten t 

w ith  the position  reserved fo r it, real

izes  that its  sw ay  is  all the  better estab 

lished  because  it re lies on ly  on  its ow n  

pow ers and  ru les m en ’s hearts w ithou t 

ex ternal support.6

T ocquev ille’s d iscussion of  P uritan com 

pacts and  their crim inal codes com plicates the  

re la tionsh ip  betw een  liberty  and  re lig ion  how 

ever. H ere is a part of  the ONMLKJIHGFEDCBAM a y f l o w e r C o m 

p a c t , w hich  he  quo tes:

W e w hose nam es are underw ritten

...hav ing undertaken fo r the g lo ry of

G od, and  advancem ent of  the  C hristian  

fa ith , and  the honor of our k ing and  

coun try ... do enact, constitu te , and  

fram e  such  ju st  and  equal law s  ...as  shall 

be though t m ost m eet and  conven ien t 

fo r  the  general good  of  the  co lony ....7

A fter quo ting  a  part of  C onnecticu t’s  crim i

nal code— “If  any  m an  after legal conv ic tion  

shall have or w orsh ip any  o ther G od  bu t the  

L ord G od, he shall be pu t to death— ,”  

T ocquev ille adds:

B lasphem y, so rcery , adu ltery , and  

rape are pun ish [ab le] by  death ; a son  

w ho  ou trages h is paren ts is sub ject to  

the sam e  penalty . T hus the leg isla tion  

of a rough , half-c iv ilized peop le w as  

transported in to the m idst of an edu 

cated socie ty w ith gen tle m ores; as a  

resu lt the  death  penalty  has  never been  

m ore  frequen tly  prescribed  by  the  law s  

or  m ore  seldom  carried  ou t.8

T ocquev ille does  no t hesita te to  call these  

“rid icu lous and  ty rann ical law s,”  as  he  rem inds  

h is readers that they  w ere “vo ted  by  the free  

agreem en t of  all the in terested parties them 

selves.” 9

A  practic ing  C atho lic , T ocquev ille supports  

a  version  of  C hristian ity  that re jects the  sever

ity  of  the  O ld  T estam en t in  the  nam e  of  gen tle  

m ores. T ocquev ille no t on ly  celeb rates a  sig 

n ifican t rev ision in the re la tionsh ip betw een  

re lig ion and  governm ent, bu t he im plies that 

the  change  w as  bound  to  occur, w as  no t funda 

m ental, and  hence  barely  needs  to  be  no ted . I 

th ink  a  fu ll accoun t of  the  re la tionsh ip  betw een  

the P uritans ’ re lig ious po lity  and  the sp irit of  

re lig ion  and  the  sp irit of  liberty  that character

ize the A m erican constitu tional po lity m ust 

acknow ledge  a  princip led  break  as w ell as con 

tinu ity . T hat is  w hy  I have  included  the  te rm  

foundations in  the  title  of  th is  essay . A m erica’s  

orig ins are w ith the P uritan settlers bu t our  

foundations as  a  peop le , as  a  body  po litic , rest 

on  the  princip les of  governm ent articu la ted in  

the  D eclara tion of  Independence. T hese  prin 

cip les w ere em bodied  in  the  new  sta te consti

tu tions and  brough t to  com pletion in  the new  

federal C onstitu tion , w ith  its  new  fo rm  of  fed 

eralism  as  w ell as its B ill of  R igh ts.

T here  are  d ifferences betw een  a  body  po li

tic  fo rm ed  by  the  princip les of  the  D eclara tion  

of  Independence, w hich  are  in  m iniatu re  a  sta te-
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A lex is de  T ocquev ille  w rote  that the  P uritans possessed  “a  m arvelous com bination ,...the sp irit of  re lig ion  and  the  

sp irit of freedom .”

m ent of  John  L ocke ’s  po litica l ph ilosophy , and  

the P uritan body po litic . I w ill use John  

W inthrop ’s serm on on  C hristian  charity , g iven  

on  board  the ONMLKJIHGFEDCBAA r b e l l a in  the  A tlan tic in 1630 , 

and  the D eclara tion of  Independence to  m ake  

th is com parison . E ach docum ent describes 

governm ent in  te rm s of  a covenan t. I w ill fo 

cus  on  the  parties  to  the covenan t, the  law s that 

gu ide  them , and  the  purpose  of  the  covenan ts.

F or the P uritan  body  po litic , the  parties to  

the covenan t are the fe llow s in  the com pany  

and  G od, the  law s are law s of  natu re  and  law s  

of  grace , and  the com m unity ’s end  is “ to  im 

prove our lives to do m ore serv ice to the  

L ord .” 10 In  the D eclara tion , the  parties to  the  

covenan t are  every  m an  to  every  m an, the  law s  

are the law  of  natu re and  N ature ’s G od, and  

the end  is to  secure the natu ra l righ ts flow ing  

from  that law , the righ t to  life , liberty and  the  

pursu it of  happ iness. W inthrop ’s law  of  na 

tu re  focuses on  the du ty  to  “ love  thy  neighbor 

as thyself,”  and  the  law  of  the  G ospel requ ires 

even  m ore, that one  love  one ’s enem ies."

In  the D eclara tion , w hen  a  peop le ’s righ ts  

are seriously  v io la ted , they  m ay  alter or  abo lish  

their governm ent and  estab lish ano ther. T hey  

m ay  appeal “ to  the  S uprem e  Judge  of  the  w orld

fo r the  rectitude of [their] in ten tions,” and  they  

m ay  declare  the ir independence “w ith  a  firm  re 

liance on  the  P ro tection  of  D iv ine P rov idence,”  

bu t it is  their  decision  and  they  “m utually  p ledge  

lives, fo rtunes and  sacred  honor.”

W inthrop , in  con trast, w arns h is com pany  

that

if  w e shall neg lect the observation of  

these artic les...and  d issem bling w ith  our  

G od, shall fa ll to  em brace th is presen t 

w orld and  prosecu te our carnal in ten 

tions, seek ing  g reat th ings  fo r  ourselves  

and  our posterity , the L ord  w ill su rely  

break ou t in w rath against us, be re 

venged  of  such  a perju red  peop le , and  

m ake us know  the price of the breach  

of  such  a  covenan t.12

T his  speech  reveals that the  orig inal po liti

cal com m unities in  A m erica w ere re lig ious 

po lities, even if  they  w ere no t, in  the case of  

the  P uritans, h ierarch ical. It is  no t sim ply  tha t 

re lig ion w as bound  up  w ith  po litics. D iv ine  

prov idence included an understand ing of d i

v ine pun ishm ent. A nd the w ay of life the  

peop le w ere in structed to fo llow  requ ired a
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m u c h s tr ic te r c o ntr o l o ve r de s ir e s o f the bo dy 

a nd p a s s io ns fo r th is w o r ld ly s u c c e s s tha n the 

D e c la r a t io n o f Inde p e nde nc e’s affirm ation of  

the  inalienab le  natu ra l righ ts  of  life , liberty , and  

the  pursu it of  happ iness.

T ocquev ille m ay have delibera te ly con 

cealed w hat I am  describ ing as a  break  from  

the P uritans to  the  constitu tional po lity , in  or

der  to  be  ab le  to  conv ince  h is  coun trym en  that 

re lig ion  and  dem ocratic freedom  go  together.

I am  suggesting  that the  D eclara tion of  In 

dependence  and  the  subsequen t sta te  constitu 

tions and  b ills of  righ ts reflec t new  princip les 

of  governm ent and  that these  princip les of  gov 

ernm ent derive  from  the  E nligh tenm ent ph iloso 

phy  of  the seven teen th and  eigh teen th cen tu 

ries. F or  the  A m ericans, th is  m eans  L ocke  and  

M ontesqu ieu  in  particu lar. T he P uritan in flu 

ence  w as no t erad icated w ith  the in troduction  

of  these  new  and  d ifferen t princip les, how ever. 

C hanges  in  practice  tend  to  take  p lace  over  tim e. 

O lder language, and  in  som e  cases  o lder law s, 

rem ain . E ven  today , w e  find  ind ications of  the  

dual character of  our found ing , or, d ifferen ty  

sta ted , the  tension  betw een  our  P uritan  beg in 

n ings and  our libera l constitu tional found ing . 

H ere is a  con tem porary illu stra tion of  that du 

alism : M any  A m ericans do  no t  understand  w hy  

the S uprem e C ourt has  kep t prayer ou t of  the  

pub lic schoo ls, w hile  judges  and  law yers gen 

erally  regard  schoo l sponsored  prayer  as  a  v io 

la tion  of  the  E stab lishm en t C lause .

I I .  T h e  F i r s t  A m e n d m e n t F r e e d o m s 

i n  t h e  S t a t e C o n s t i t u t i o n s

T he  re lig ious freedom  that the  F  irst  A m end 

m ent pro tects derives from  our constitu tional 

po lity , no t  the  P uritan  po lity . I now  tu rn  to  the  

earliest m anifesta tions of  our  F irst  A m endm ent 

freedom s. I w ill start w ith  re lig ion .

A .  R e l i g i o n

F rom  1776  to  1784 , every  sta te  bu t R hode  

Island  and  C onnecticu t fram ed  a  new  constitu 

tion ; six  of  them , V irg in ia , P ennsy lvan ia , M ary 

land , N orth  C aro lina , M assachusetts , and  N ew  

H am psh ire , included  b ills  of  righ ts  as  pream bles

to  the  fram e of  governm ent, in  their constitu 

tions. T hese  b ills of  righ ts  con ta in  sta tem en ts 

of  the purpose of  governm ent sim ilar to the  

D eclara tion of  Independence. B ut the sta te

m ents  abou t re lig ion  d iffer. H ere  is  V irg in ia ’s:

T hat  re lig ion , or  the  du ty  w hich  w e  ow e  

to  our C reato r, and  the  m anner of  d is

charg ing  it, can  be  d irected  on ly  by  rea 

son  and  conv ic tion , no t  by  fo rce  or  v io 

lence; and  therefo re  all m en  are  equally  

en titled  to  the  free  exercise of  re lig ion , 

accord ing  to  the  d icta tes of  conscience; 

and  that it is the m utual du ty  of  all to  

practise  C hristian  fo rbearance, love, and  

charity  tow ards each  o ther.13

P ennsy lvan ia ’s prov ision also con ta ins ex 

p lic it proh ib itions against com pelled  attendance 

of  re lig ious w orsh ip  or  financia l support.14 B ut 

the M assachusetts b ill of  righ ts au thorized the  

tow ns, parishes and  precincts to  prov ide finan 

cia l support fo r  pub lic  P ro testan t teachers of  re 

lig ion , and  the  leg isla tu re to  requ ire  attendance, 

sub ject to  considera tions of  conscience  and  con 

ven ience.15 John  A dam s, the  m ain  au thor  of  the  

C onstitu tion , described  the law s of  M assachu 

setts  “ the  m ost  m ild  and  equ itab le  estab lishm en t 

of  re lig ion  that w as know n  in  the w orld , if  in 

deed  they  cou ld  be  called  an  estab lishm en t.” 16 

M assachusetts  also  requ ired  that  the  governor  be  

a  C hristian . E xcep t fo r  V irg in ia and  N ew  Jer

sey , every  o ther  constitu tion  had  som e  re lig ious 

requ irem en t— either  belief  in  G od, C hristian ity , 

or P ro testan tism— fo r office ho ld ing , and  five  

sta tes  had  re lig ious qualifica tions fo r  the  en joy 

m ent of  civ il righ ts. T hese  prov isions reflec ted  

the  v iew , sta ted  in  the  M assachusetts C onstitu 

tion , that  “ the  happ iness  of  a  peop le , and  the  good  

order and  preservation  of  civ il governm ent, es

sen tia lly depend  upon  p iety , re lig ion , and  m o 

ra lity ....” 17 T his w as T ocquev ille’s argum ent 

abou t m ores and  re lig ion , used  here to  ju stify  

governm ent support fo r  re lig ion .

T he fu llest debate over pub lic support fo r 

re lig ious in struction took  p lace in  V irg in ia . 

T hat sta te ’s re lig ious freedom  clause d id  no t 

expressly  proh ib it such  support, and  the  leg is
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la tu r e de ba te d G e ne r a l A s s e s s m e nt b i l ls tw ic e 

du r ing the C o nfe de r a t io n p e r io d .

T he f i r s t e ffo r t w a s m a de in 1779 , partly  in  

response to  Jefferson ’s b ill fo r  estab lish ing re 

lig ious freedom . Jefferson ’s p ream ble began  

as  fo llow s.

W ell aw are  tha t the  op in ions  and  be 

lie f  of  m en  depend  no t  on  their  ow n  w ill, 

bu t  fo llow  invo lun tarily  the  ev idence  pro 

posed  to  their  m inds; that  A lm igh ty  G od  

hath  created the m ind  free , and  m ani

fested  h is suprem e  w ill tha t free it shall 

rem ain  by  m aking  it  altogether in suscep 

tib le of  restra in t; that all attem pts to  in 

fluence it by  tem poral pun ishm ents, or  

burthens, or  by  civ il incapacita tions, tend  

on ly  to beget hab its of  hypocrisy and  

m eanness, and  are a  departu re from  the  

p lan  of  the ho ly  au thor of  our re lig ion , 

w ho  being  lo rd  bo th  of  body  and  m ind , 

yet  chose  no t  to  propagate  it  by  coercions 

on  either, as w as in  h is  A lm igh ty  pow er 

to  do , bu t  to  ex tend  it  by  its  in fluence on  

reason alone....

Jefferson goes on  to  argue “ that our civ il 

righ ts have no dependence on  our re lig ious 

op in ions,”  and  m oreover  “ that  tru th  is  great and  

w ill prevail if le ft to herself; that she is the  

proper. . .an tagon ist to erro r....” 18 T his pas 

sage  reveals  an  in teresting  connection  betw een  

our  F irst  A m endm ent freedom s; w hat  Je fferson , 

fo llow ing  L ocke  and  M ilton , m ain ta ins abou t 

re lig ious op in ions, John  S tuart M ill ex tends  to  

po litica l op in ions; and la ter Justice O liver 

W endell H olm es, Jr., brings it in to  A m erican  

constitu tional law  as  the  m arketp lace of  ideas.19

N either  Jefferson ’s  b ill nor  the  first  A ssess

m ent b ill w as passed  in  1779  and  the  issue  w as  

no t  reconsidered  un til after the  W ar. In  1784 , a  

second  A ssessm en t B ill w as proposed  and  it 

had  strong support. T he proponen ts argued  

that leg isla tive support fo r  teachers of  re lig ion  

w as ju stified because C hristian know ledge  

tends to  “correct the m orals of  m en, restra in 

their  v ices, and  preserve  the  peace  of  socie ty .”  

T hey also argued that it w as constitu tional,

since  no  d istinctions  w ere  recogn ized  “am ongst 

the  d ifferen t socie ties  or  com m unities of  C hris

tians....” Q uakers  and  M enonists  w ere  perm it

ted  to  decide how  their m oney  cou ld  best be  

used  “to  prom ote  their  particu lar m ode of  w or

sh ip .” 20

W hen  a  final vo te  w as delayed  un til after 

the nex t election , M adison  took  the opportu

n ity  to  w rite ou t h is ob jections to  the  b ill and  

send  it to  h is  po litica l friends, w ho  circu la ted  

it am ong  the peop le in 1785 , urg ing  them  to  

send  the leg isla tu re reso lu tions opposing  A s

sessm en t. A s a resu lt of M adison ’s effo rts , 

along  w ith  the effo rts of  the B aptists and  the  

P resby terians, the A ssessm en t B ill w as de 

feated  and  Jefferson ’s b ill w as  passed  in  1786 .

M adison ’s M e m o r i a l  takes the fo rm  of  a  

petition  from  the  peop le  addressed  to  the  leg 

isla tu re . It consists  of  fifteen  po in ts. M adison ’s  

cen tra l po in t w as that “the estab lishm en t in  

question is no t necessary fo r the support of  

C iv il G overnm ent.” I am  in terested  in  h is  first 

sta tem en t, w hich  resem bles  Jefferson bu t  is  also

d istinctively  M adison ian .

B ecause w e ho ld  it fo r a  fundam ental 

and  unden iab le tru th , “that R elig ion  o r  

the du ty  w hich  w e  ow e  to  our C reato r 

and  the m anner of  d ischarg ing it, can  

be  d irected on ly  by  reason  and  conv ic 

tion , no t  by  fo rce  or  v io lence.” T he  R e 

lig ion  then  of  every  m an  m ust  be  le ft to  

the  conv ic tion  and  conscience  of  every  

m an; and  it is  the  righ t of  every  m an  to  

exercise it as these m ay  d icta te . T his  

righ t is  in  its  natu re  an  unalienab le  righ t.

It is unalienab le because the op in ions  

of  m en, depend ing  on ly  on  the  ev idence  

con tem plated by their ow n m inds[,] 

canno t fo llow  the d icta tes of  o ther  m en :

It is unalienab le also , because w hat is  

here  a  righ t tow ards m en, is a  du ty  to 

w ards the  C reato r. It is  the  du ty  of  ev 

ery  m an  to  render to  the C reato r such  

hom age and  such  on ly  as  he believes  to  

be  accep tab le to  h im .21

In  her com m entary on  M adison ’s M e m o 
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r i a l ,  fedcbaZYXWVUTSRQPONMLKJIHGFEDCBAE va B r a nn p o in ts o u t tha t M a dis o n’s defi

n ition  of  re lig ion , taken  from  the  V irg in ia D ec

la ra tion  of  R igh ts, “ is  a  confla tion  of  the  R om an  

no tion  of  ob ligato ry  perfo rm ance and  the  b ib li

cal idea of  obed ience to  the C reato r, w hile the  

C hristian salvational sense , to  be in troduced in  

the  m idd le  paragraphs, is  here  m issing .” 22 S ince  

the  d iv ine  du ty  is  a  righ t in  re la tion  to  o ther  m en, 

itm ustbe“z 'n (/zw £/na//y d ischarged .” B rann  also  

no tes that M adison ’s accoun t of  the separation  

of  the  realm s of  re lig ion  and  governm ent d iffers 

from  R oger W illiam s’s accoun t of  the “garden  

of  the  church  and  the  ONMLKJIHGFEDCBAw i ld e r n e s s [B rann ’s em 

phasis] of  the  w orld”  in  th is  m anner:

In  con trast, the precedence of  the re li

g ious realm  set ou t in  the M em oria l is  

no t  seen  from  the  perspective of  the  w orld  

beyond , bu t from  the  position  of  a  prac

tic ing citizen of  t h i s w orld , albeit w ith  

prio r ob ligations. T his is  precise ly w hy  

the  functionaries of  civ il socie ty  m ay  no t 

invade the realm  of  re lig ion— because  

that realm  is here conceived  as belong 

ing  to  the  active life of  the  w orld , no t to  

civ il socie ty  bu t  certa in ly  to  socie ty . T he  

susp ic ion  and  con tem pt of  the  w orld , on  

the  o ther  hand , against w hose  in trusions 

the  sou l and  the  church  m ust  be  guarded , 

belongs  to C h r i s t i a n liberty , a  t h e o lo g i

c a l c o n d i t i o n and  no t a  c i v i l  r i g h t?

W here  Jefferson ’s b ill referred  to  the  ex ten 

sion  of  “our re lig ion” by  “ its in fluence on  rea

son  alone,” “M adison ’s civ il theo logy ,”  by  en 

com passing  all re lig ions, B rann  argues, “ is  a  far 

m ore genu ine ground ing fo r re lig ious p lu ral

ism .” 24 A t the sam e  tim e, the  prom inence that 

M adison  g ives  to  “ the  active life of  the  w orld ,”  

in  con trast to  R oger  W illiam s  ’ preference fo r  the  

“garden  of  the church”  over the “w ilderness of  

the  w orld ,”  agrees  w ith  Jefferson . T his  fact te lls 

against h isto rian  M ark  D e  W olf  H ow e ’s  argum ent 

that  W illiam s’ in fluence  on  the  F irst  A m endm ent 

w as  greater  than  Jefferson ’s.25 W illiam s w as  the  

first to  use  the  m etaphorical “w all of  separation”  

language, in  a  le tter w ritten  to  John  C otton  from  

L ondon in 1644 . Jefferson appropria ted the

T he serm on on C hristian charity g iven by John  

W inthrop aboard  the  A r b e l l a in the  A tlan tic in 1630  

included  an  understand ing  of  d iv ine  pun ishm ent as  w ell 

as of  d iv ine  prov idence. H e  in structed h is fe llow  P uri

tans to con tro l stric tly their desires of the body and  

their passions fo r w ord ly  success.

phrase , as an in terp re ta tion of the F irst 

A m endm ent’s re lig ion clauses, in a  pub lic ad 

dress  to  the  B aptists of  D anbury  C onnecticu t in  

1802 .26 T hat bo th  W illiam s and  Jefferson  cou ld  

use  the  sam e  m etaphor to  describe church-sta te 

re la tions reflec ts w hat I have called our dual 

found ing . I tu rn  now  to  freedom  of  speech .

B .  F r e e d o m  o f  S p e e c h a n d

F r e e d o m  o f  t h e  P r e s s

T he  sta te  constitu tional prov isions  concern 

ing  freedom  of  speech  and  freedom  of  the  press  

address th ree po in ts and are consisten t from  

sta te to  sta te : th ree sta te constitu tions include  

a  “S peech  and  D ebate C lause”  fo r law m akers 

(M ary land , M assachusetts , and N ew  H am p 

sh ire); eigh t secure the peop le ’s righ t to  free

dom  of  speech and  press; and  six sta tes pro 

v ide  fo r  the  peop le ’s  righ t to  assem ble and  pe 

tition  the  governm ent. W hat does  the  freedom  

of  speech or of  the press m ean? D elaw are’s  

prov ision  is  the  m ost com plete .

T he  press shall be  free  to  every  citizen
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w ho u nde r ta ke s to exam ine  the  offic ia l 

conduct of  m en  acting in  a  pub lic ca 

pacity ; and  any  citizen  m ay  prin t on  any  

sub ject, being  responsib le  fo r the  abuse 

of  that liberty . In  prosecu tions fo r  pub 

lica tions investigating  the  proceed ings  

of officers, or w here the m atter pub 

lished  is  proper  fo r  pub lic  in fo rm ation , 

the  tru th  thereo f m ay  be g iven  in  ev i

dence; and  in  all ind ic tm en ts fo r  libels, 

the  ju ry  m ay  determ ine  the  facts  and  the  

law , as  in  o ther cases.27

T his reflec ts a  libera lized version  o f E n

g lish  com m on law  on  freedom  of  the  press. T o  

understand  it, w e shou ld  tu rn  to  B lackstone ’s  

C o m m e n t a r i e s o n  t h e  L a w s  o f  E n g l a n d , the  

au thority  in  E ngland  and  A m erica  from  its  pub 

lica tion in 1765-1769 . B lackstone describes 

liberty of  the press at the end  of  h is chap ter 

“O f  O ffences  A gainst the  P ublic  P eace,”  in  par

ticu lar after h is d iscussion  of  libel. L ibels as 

pub lic  offenses, or sed itious libels, are  as

m alic ious defam ations of  any  person , 

and  especia lly  a  m ag istra te , m ade  pub 

lic  by  either prin ting , w riting , signs, or  

p ictu res, in order to provoke h im  to  

w rath , or expose  h im  to  pub lic  hatred , 

con tem pt, and  rid icu le . T he  d irect ten 

dency of  these libels is the breach of  

the  pub lic  peace, by  s tirring up  the  ob 

jec ts of  them  to  revenge, and  perhaps  

to  b loodshed .28

In crim inal libel, the tru th can be no de 

fense “since the  provocation , and  no t the fa l

sity , is the  th ing  to  be  pun ished  crim inally ....”  

T hat is  because  “the  tendency w hich  all libels 

have to  create an im osities, and  to  d istu rb  the  

pub lic peace, is the so le considera tion of  the  

law .” 29 In  a  civ il action , how ever, “a  libel m ust 

appear  to  be fa lse , as  w ell as  scandalous; fo r, if  

the  charge  be  true , the  p lain tiff  has  received  no  

private in ju ry , and  has  no  ground  to  dem and  a  

com pensation  fo r  h im self, w hatever offence it 

m ay  be against the pub lic peace....” C onse 

quen tly , B lackstone con tinues, “ the ONMLKJIHGFEDCBAl i b e r t y  o f

t h e  p r e s s , properly  understood , is  by  no  m eans  

in fringed  or  v io la ted”  by subsequen t pun ish 

m ents fo r libel, on ly  by  “prev ious restra in ts 

upon  [the] pub lica tions.” P unishm ent fo r  “any  

dangerous or o ffensive w ritings...is necessary  

fo r the  preservation of  peace and  good  order, 

of  g overnm ent and  re lig ion , the  on ly  so lid  foun 

dations of  civ il liberty .” 30

B lackstone ’s accoun t suggests  that there  is  a  

link  betw een  the  tw o  F irst  A m endm ent freedom s. 

A s  A m ericans though t m ore  abou t the  im plica

tions  of  governm ent based  on  consen t  of  the  gov 

erned and  lim ited in  its ob ject to  securing the  

righ ts of  m an, they  w ere likely  to  v iew  re lig ion  

in  te rm s o f  an  ind iv idual righ t and  freedom  of  

speech  as  ano ther  righ t that is  essen tia l fo r  ho ld 

ing  offic ia ls responsib le . T he  occasion  to  press 

th is  la tter po in t d id  no t arise  un til a  decade  after 

the  C onstitu tion ’s ra tifica tion .

U ntil then , the E nglish com m on law  prin 

cip le w as accep ted , w ith  one  im portan t qualifi

cation . T he qualifica tion arose ou t o f  the fa 

m ous  John  P eter Z enger case , decided  in  1735 . 

Z enger  prin ted  critic ism  of  the  governor  of  N ew  

Y ork . Z enger’s  law yer, A ndrew  H am ilton , took  

the  position  tha t the law  favored  tru th  as a  de

fense and  a  ju ry  decision  on  the  m erits . T he  pre 

sid ing  judge  ru led  against H am ilton  on  the  law  

and  in structed  the  ju ry  to  lim it them selves  to  the  

question  w hether Z enger  prin ted  the  m ateria l that 

the  judge found  libelous. T he  ju ry  acqu itted , 

m uch  to  the  deligh t of  the  crow d, as  ed ito r  Jam es  

A lexander reported . T he  D elaw are constitu tion 

reflec ted the libera lized position that Z enger’s  

law yer advocated , unsuccessfu lly to  the  judge  

bu t  successfu lly  to  the  ju ry . T his  exam ple  of  ju ry  

nu llifica tion  show s  how  legal preceden t m ay  lag  

actual practice .31

I I I .  T h e  F i r s t  A m e n d m e n t F r e e d o m s i n  t h e  

F e d e r a l C o n s t i t u t i o n  a n d  i n  t h e  B i l l  o f  R i g h t s

A .  T h e  F e d e r a l C o n v e n t i o n  a n d  t h e  R a t i 

f i c a t i o n  D e b a t e

T he  F ram ers  of  the  federal C onstitu tion , w ho  

m et in  the sum m er of 1787 in  P hiladelph ia , 

hard ly  m entioned the sub jects of freedom  of  

speech  or re lig ion . T hey  focused , in stead , on
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c r e a ting a ge nu ine go ve r nm e nt fo r the u n io n, 

o ne tha t d id no t r e ly o n s ta te r e qu is i t io ns , bu t 

ha d fu l l p o w e r s to r a is e i ts o w n taxes  and  arm ies. 

T hey  created  a  new  fo rm  of  federalism , one  that 

included  a  fu ll governm ent of  the  un ion , albeit a  

governm ent w ith  an  enum eration of  leg isla tive 

pow ers  and  w hich  u tilized  tw o  fo rm s of  leg isla

tive apportionm ent. F ederalism  p lays a m ajor 

ro le  in  the  fram ing  and  debate  over  the  m eaning  

of  the F irst A m endm ent.

T ow ard  the end  of  the C onven tion , on  A u 

gust 20 , C harles P inckney  proposed  a  series of  

B ill of  R igh ts prov isions, includ ing  these  tw o :

T he liberty of  the press shall be inv io 

lab ly  preserved ;

N o  re lig ious test or qualifica tion shall 

ever be annexed to any oath of  office  

under  the  au thority of  the  U . S .32

T he proh ib ition on  re lig ious tests or oaths  

becam e  a  part of  the  C onstitu tion  (V I-3 ). P ro 

v ision fo r liberty of  the p ress fa iled because  

the F ram ers d id  no t th ink the pow er of  C on 

gress  ex tended  that far. I am  no t su re  w hy  the  

F ram ers d id  no t th ink  the  sam e  abou t re lig ious 

oaths. A  ju ry  tria l prov ision  fa iled , at least in

In 1734 B ritish troops  

burned cop ies of John  

P eter Z enger’s ONMLKJIHGFEDCBAW e e k ly 

J o u r n a l because it 

prin ted  critic ism  of  the  

governor of  N ew  Y ork .



ORIGINS OF FIRST AMENDMENTIHGFEDCBA 1 3 7fedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

“ It is no t the  bar, prin ting  and  pub lish ing  o f  a  paper that w ill m ake it a libel,”  argued  defense counsel A ndrew  

H am ilton during  Z enger’s  tria l, “ the  w ords them selves m ust be  libelous, tha t is , fa lse , scandalous, and  sed itious, 

else m y  clien t is no t gu ilty .”  T he ju ry  acqu itted .

part because there w ere d ifferen t practices in  

the sta tes.

I th ink  the m ain  reason  w hy  the C onstitu 

tion  con ta ined  no  b ill of  righ ts is that it took  a  

w hile fo r the advocates o f  the C onstitu tion to  

figu re  ou t  that the  case  fo r  a  federal b ill of  righ ts  

w as no  d ifferen t than  w as the case fo r a sta te  

b ill of  righ ts. T he orig inal F ederalist position  

w as that since the  pow ers g iven  w ere enum er

ated , w hat w as no t enum erated  rem ained  w ith  

the sta tes. B ut the  enum eration , p lus  the  N ec

essary  and  P roper  C lause , le ft uncerta in ty con 

cern ing  the scope  of  federal pow ers.

O nce the F ederalists cam e to  th is conclu 

sion , and  M adison , the fa ther o f  the C onstitu 

tion , w as the  first to  grasp  the  issue  fu lly , they  

endeavored to prov ide a b ill of  righ ts w hich  

d id  no t com prom ise the structu re of  the fed 

eral governm ent or  its  pow ers in  re la tion  to  the  

sta tes. T his  task  w as com plicated  by  the  A nti- 

F ederalists ’ stra tegy . W hile  they advocated  a  

b ill of  righ ts after the  fash ion  of  the sta te b ills  

of  righ ts, they  a lso  called  fo r  a  second  conven 

tion , w ith a  v iew  tow ard  w eaken ing the gov 

ernm ent altogether. A fter the M assachusetts 

F ederalists go t its ra tifica tion conven tion to

ra tify uncond itionally , w ith the prom ise of  

p rom pt considera tion of  am endm ents, subse 

quen t A nti-F ederal proposals included m any  

am endm ents that w ould  have  lim ited  the pow 

ers to tax or ra ise arm ies during peace tim e. 

S o  w hen  M adison  in troduced am endm ents in  

the F irst H ouse, he had  to  confron t tw o  chal

lenges: m any F ederalists though t it w as too  

soon  to  consider am endm ents and  that the  m a 

jo r business w as the creation of  the new  gov 

ernm ent; and the A nti-F ederalists sough t 

am endm ents tha t w ould  w eaken  the  new  gov 

ernm ent.33

B . T h e  B i l l  o f  R i g h t s

W hen he in troduced h is am endm ents on  

June 8 , 1789 , M adison  m ade  clear that he  had  

no  in ten tion of  reopen ing  any  question  concern 

ing  the  structu re or  pow ers of  the  new  govern 

m ent.34 M adison  proposed  to  in sert the  am end 

m ents in to  the  orig inal C onstitu tion . T he  F irst 

A m endm ent freedom s w ould have been part 

of  artic le I, section 9 in  that case . T he H ouse  

chose  to  keep  the  orig inal C onstitu tion , w hich  

con ta ined the signatu res of  the F ram ers, un 
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c ha nge d, a nd to p la c e the a m e ndm e nts a t the 

e nd o f the do c u m e nt. T he H o u s e a nd the Se n

ate passed  tw elve am endm ents, all based on  

M adison ’s  proposals. O nly  after the  first tw o , 

dealing  w ith  rep resen ta tion  and  com pensation , 

w ere no t ra tified d id  the first am endm ent be 

com e  the  F irst A m endm ent as  w e  know  it.

H ere  are  M adison ’s  proposals  fo r  re lig ious 

liberty  and  freedom  of  speech  as they  w ere  to  

be  app lied  to  C ongress.

T he  civ il righ ts  of  none  shall be  abridged  

on  accoun t of  re lig ious  belief  or  w orsh ip , 

nor shall any  national re lig ion  be  estab 

lished , nor  shall the  fu ll and  equal righ ts  

of  conscience be in  any  m anner, or on  

any  pretex t in fringed .

T he peop le shall no t be deprived or  

abridged  of  their  righ t to  speak , to  w rite , 

or to  pub lish  their sen tim en ts; and  the  

freedom  of  the  press, as  one  of  the  great 

bu lw arks  of  liberty , shall be  inv io lab le .35

T he sta tem en t on  re lig ious freedom  covers  

m ore  than  righ ts  of  conscience, and  hence  m igh t 

be  taken  to  proh ib it general assessm en t as  w ell 

as restric tions on  belief  or  w orsh ip . T he sta te

m ent of  freedom  of  speech  and  freedom  of  the  

press is fu ll, bu t it m akes no  reference to  sed i

tious  libel or  to  the  ro le  of  the  ju ry  in  such  cases.

O n A ugust 15 , the fu ll H ouse took up  

M adison ’s re lig ion proposal, w hich by  then  

read : “no  re lig ion  shall be  estab lished  by  law , 

nor shall the  equal righ ts of  conscience  be  in 

fringed .” 36 T he  responses  varied . M r. S ilvester 

feared the language m igh t be m isunderstood  

and “have a  tendency  to  abo lish  re lig ion  alto 

gether.” M r. S herm an  though t the am endm ent 

unnecessary , w hich  w as M adison ’s  orig inal po 

sition  on  the  B ill of  R igh ts  altogether. M r. C arro ll 

though t the am endm ent w ould concilia te the  

m inds  of  the  peop le . M adison  exp la ined  w hat 

he  in tended : “ that congress shou ld  no t estab lish  

a  re lig ion , and  enfo rce  the  legal observation  of  it 

by  law , nor  com pel m en  to  w orsh ip  G od  in  any  

m anner  con trary  to  their  conscience.” 37 T his  w as  

in  rep ly  to  the  concern  that C ongress  m igh t pass  

tax  law s  that in fringe  on  the  righ ts  of  conscience

or estab lish  a  national re lig ion . M r. H unting- 

ton , sharing  M r. S ylvester’s  concern , asked  w hat 

effect the am endm ent m igh t have on  re lig ious 

estab lishm en ts in  the sta tes. W hile he  under

stood  the am endm ent to  m ean w hat M adison  

said , he  nonetheless though t that it cou ld  be  in 

te rp re ted to  th reaten those  N ew  E ngland  sta tes 

that had  re lig ious estab lishm en ts. In  particu lar, 

he  feared  that federal courts  w ould  no t  be  ab le  to  

upho ld  ob ligations against ind iv iduals fo r sup 

port  of  m inisters or  the  bu ild ing  of  p laces  of  w or

sh ip . M adison , in  rep ly , w as  w illing  to  add  the  

w ord  “national,”  w hich  w as in  h is  orig inal pro 

posal, bu t that brough t an  ob jection from  M r. 

G erry , on  the  grounds  that the  governm ent w as  

federal no t  national (th is  d iscussion  had  already  

occurred in the F ederal C onven tion ). M r. 

L iverm ore  proposed  an  am endm ent to  read  “con 

gress shall m ake no  law s touch ing  re lig ion , or  

in fring ing the righ ts of  conscience,” and , after 

M adison  w ithdrew  h is  m otion , the  H ouse  passed  

L iverm ore’s  m otion , 31 -20 .38 T hen  on  A ugust 

20 , the H ouse accep ted M r. A m es ’ m otion to  

change the reso lu tion to  read  “C ongress shall 

m ake  no  law  estab lish ing  re lig ion , or  to  preven t 

the  free  exercise  thereo f; or  to  in fringe  the  righ ts  

of  conscience. T he final H ouse reso lu tion  

substitu ted ] ‘proh ib iting ’ fo r ‘to  preven t.’39

W hile  there  are  records of  the  H ouse  debate  

on ly , there are records of  S enate m otions. O n  

S ep tem ber 9  it  agreed  to  incorporate  the  re lig ion  

and  the speech clauses in to one am endm ent. 

F inally , in  a  jo in t conference com m ittee , bo th  

H ouses agreed  to  the  final language.

C ongress shall m ake  no  law  respecting  

an  estab lishm en t of  R elig ion , or  proh ib 

iting  the  free  exercise  thereo f; or  abridg 

ing  the freedom  of S peech , or of  the  

P ress; or  the  righ t of  the  peop le  peace

ab ly  to  assem ble and  petition  the  G ov 

ernm ent fo r a  red ress of  grievancies.40

T he H ouse  also  d iscussed  re lig ion  on  A u 

gust 17 , w hen  it considered  M adison ’s  proposal 

concern ing  m ilitias.

A  w ell-regu la ted m ilitia , com posed  of
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the bo dy o f the p e o p le , be ing the be s t 

s e c u r i ty o f a fr e e s ta te ; the r igh t o f the 

p e o p le to ke e p a nd be a r a r m s s ha l l no t 

be in fr inge d, bu t no p e r s o n, r e l ig io u s ly 

s c r u p u lo u s , s ha l l be c o m p e lle d to be a r 

a r m s .41

M ost of  the  com m ents tu rned on  the  ques

tion  w hether  th is  exem ption  from  conscrip tion  

shou ld  be  constitu tionally  com pelled  o r  le ft to  

leg isla tive d iscre tion ; som e  w ho  favored  it as  

a  constitu tional righ t w anted  to  requ ire a  pay 

m ent in  lieu  of  serv ice . M r. S herm an  though t 

it shou ld  be  le ft to  the  sta tes’ d iscre tion , as  they  

w ould  be  responsib le  fo r  ra ising  the m ilitia ; he 

also  po in ted  ou t that those  w ith  conscien tious 

ob jections w ou ld  ob ject to  m aking  a  paym ent. 

M r. B enson agreed and m oved  to strike the  

clause: “N o  m an  can  cla im  th is  indu lgence o f  

righ t. It m ay  be a  re lig ious persuasion , bu t it is  

no  natu ra l righ t, and  therefo re ough t to  be  le ft 

to  the  d iscre tion of  the  governm ent.”  T he  m o 

tion  to  strike  the  clause  w as  defeated  by  a  nar

row  22-24 vo te .42 F urther d iscussion  took  

p lace on  A ugust 20 , and  the language w as  

changed  to  “N o  person  re lig iously  scrupu lous  

shall be  com pelled  to  bear  arm s  in  person” . T w o  

days la ter, how ever, the H ouse sty le com m it

tee  dropped  th is  w ithou t com m ent w hen  it re

ported the artic les of  adm endm ent, w ith the  

rem ain ing re lig ion  prov isions together as the  

th ird artic le .43

T he H ouse considered the fo llow ing free  

speech  prov isions  on  A ugust 15 . “T he  freedom  

of  speech  and  of  the  press, and  the  righ t of  the  

peop le  peaceab ly  to  assem ble and  consu lt fo r 

their com m on  good , and  to  app ly  to  the gov 

ernm ent fo r red ress of  grievances shall no t be  

in fringed .”44 A fter a brief considera tion  

w hether the  righ t of  assem bly  had  to  be  m en 

tioned , M r. T ucker, an  A nti-F ederalist, m oved  

to  add  the  peop le ’s  righ t “ to  in struct their rep 

resen ta tives.” T his provoked  a  m uch longer 

d iscussion than  the tw o separate d iscussions  

on  re lig ion  pu t together. M adison  spoke  co 

gen tly  against the  peop le ’s  righ t of  in struction , 

and  the  m otion  w as  defeated  by  a  vo te  of  10  to  

41 ,45 M adison  po in ted  ou t that the  peop le al

ready  had  the free speech  righ t to  com m uni

cate their sen tim en ts and  w ishes to  their rep 

resen ta tives. M adison  though t popu lar sov 

ereign ty  allow ed  the  peop le  to  change their 

governm ent, v ia revo lu tion , bu t it d id no t 

gran t them  a  constitu tional righ t to  b ind  their 

rep resen ta tives w ith w ritten in structions.46  

I th ink  M adison ’s d iscussion  of  the  peop le ’s  

righ t to com m unicate their sen tim en ts to  

their rep resen ta tives prefigu res h is la ter argu 

m ent fo r an  expanded  understand ing of  free

dom  of  speech .

T he delibera tions in  the  F irst C ongress do  

no t y ield  a  c lear concep tion  of  w hat the  F ram 

ers m eant by  the tw o re lig ion clauses. C on 

sider  the  E stab lishm en t C lause . D oes  the  pro 

h ib ition  on  passing  any  law s respecting  an  es

tab lishm en t of  re lig ion  requ ire on ly  neu tra lity  

as  betw een  re lig ions, w hich  is  know n  as  “non-  

preferen tia lism”?  O r  does  it  requ ire  a  com plete 

neu tra lity as betw een re lig ion and  irre lig ion , 

as  the  S uprem e  C ourt held  in  1947? T he  d iffi

cu lties lie  partly  in  the  language and  partly  in  

the varied  practices in  the several sta tes. T o  

start w ith  w hat w e  can  conclude from  the  d is

cussion , the F ram ers in tended to leave sta te  

practices alone. T hat is w hy  M adison ’s sepa 

ra te  proposal to  proh ib it the  sta tes from  v io la t

ing  the  righ ts  of  conscience  fa iled . N ext, w hen  

M adison  w as argu ing  against the  need  fo r  a  b ill 

of  righ ts, in  the  V irg in ia R atifica tion C onven 

tion , he  asserted  that C ongress had  no  righ t to  

“ in term edd le  w ith  re lig ion .” H e  su rely  d id  no t 

change  h is  m ind  on  th is  m atter. H isto rian  T ho

m as C urry , citing M adison , argues against 

“non-preferen tia lism .” H e also no tes that 

A m ericans d id  no t  m ake  a  d istinction  betw een  

perm issib le and  im perm issib le fo rm s  of  estab 

lishm en t. “A m erican  h isto ry  offers abundan t 

exam ples of  w riters using  the  concep t of  pref

erence, w hen , in  fac t, they  w ere  referring  to  a  

ban  on  all governm ent assistance  to  re lig ion .” 47 

A dam s ’ characteriza tion of M assachusetts ’ 

m ild  estab lishm en t referred  to  its  qualifica tions 

fo r office , no t assessm en t. T he d ispu tes over 

assessm en t, in N ew  E ngland and  V irg in ia , 

C urry  cla im s, w ere  no t over  estab lishm en t bu t 

over the  m eaning  of “freedom  of  re lig ion .” 48
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A nd o n tha t p o in t, the Jefferson /M adison  posi

tion  w on.

P erhaps so , bu t I th ink  the ev idence is in 

conclusive . H ere is ano ther illu stra tion of  the  

dual character of  the  A m erican  found ing . T he  

on ly  po in t that had  to be m ade clear w as that 

the  re lig ion  clauses w ould  leave  the sta tes un 

affected ; beyond  that they  cou ld  no t go  w ith 

ou t risk ing serious d isagreem en t. T his illu s

tra tes w hy a constitu tional found ing is never 

com plete . T he language is m ajestic bu t as  

tough  cases arise in  courts, judges w ill be re 

qu ired  to  ascend  from  the  particu lar deta ils of  

h isto ry to a princip led understand ing of the  

m eaning  of  freedom  of  re lig ion .

T he  decision  to  leave  the  m atter of  exem pt

ing  the  re lig iously  scrupu lous from  the  du ty  to  

bear arm s to  the  leg isla tu re , and  no t to  include  

it in  the  C onstitu tion , is  re la tively clear. T his  

decision has a bearing on the F ree E xercise

C lause . If  w e can  generalize from  w hat w as  

said  and  decided  in  the  F irst C ongress, specia l 

exem ptions from  o therw ise constitu tional law s  

can  be  gran ted  by  the  leg isla tu re . T he  S uprem e  

C ourt has  tended  to  fo llow  th is , although  w hen  

it w as confron ted w ith the conscien tious ob 

jec to r cases, it expanded  the  law . It in terp re ted  

“belief in  a  re la tion  to  a  S uprem e  B eing  invo lv 

ing du ties superio r to those arising from  any  

hum an  re la tion”  to  encom pass  any  serious  eth i

cal or m oral ob jection  to  all w ars.49

I tu rn now  to the ep isode that provoked  

M adison to th ink m ore abou t freedom  of  

speech .

C .  T h e  A l i e n  a n d  S e d i t i o n  A c t s , t h e  V i r g i n i a  

a n d  K e n t u c k y  R e s o l u t i o n s , a n d  t h e  V i r g i n i a  

R e p o r t .

T he A lien and  S ed ition  A cts w ere passed

T he  A lien  and  S ed ition  A cts w ere  passed  in  1798  in  the  w ake  of  the  revo lu tionary  F rench  governm ent’s refusal to  

m eet the  th ree  person  delegation (left) P residen t John  A dam s sen t to  P aris to  try  to  reestab lish d ip lom atic re la 

tions, broken  off  after the  Jay  T reaty . T alley rand  is rep resen ted  here  as a  greedy , m ultiheaded  m onster dem and 

ing  a bribe  from  the  A m erican  envoys in  order to  com m ence nego tia tions.
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T he Se dit io n A c t, w hic h m a de i t a c r im e to c r i t ic ize the U .S . governm ent or  its  leaders, becam e  law  in  1798  and  

w as repealed in  1801 . O f  the  tw en ty -five peop le  arrested  under  the  ac t, one  w as  R ep . M atthew  L yon  of  V erm ont, 

show n  in  a  con tem porary  engrav ing  attack ing  a fe llow  m em ber of  C ongress.

in  June  and  Ju ly  1798 , in  the  w ake  of  the  R evo

lu tionary F rench  governm ent’s refusal to  m eet 

the th ree person delegation P residen t John  

A dam s sen t to  P aris to  try  to  reestab lish  d ip lo 

m atic  re la tions, b roken  o ff  after the  Jay  T reaty . 

F rench  fo re ign m inister T alley rand sough t an  

A m erican loan and  a bribe fo r the E xecu tive  

D irecto ry  befo re  nego tia tions cou ld  com m ence, 

and that provoked the now  fam ous “N o, no ; 

no t  a  sixpence.” 50 W hen  A dam s no tified  C on 

gress of  the  fa ilu re of  the  m ission , he  referred  

to  T alley rand ’s  go-betw eens as “X , Y  and  Z .” 51 

T his becam e the nam e of  the affa ir that pro 

voked  the  A lien  and  S ed ition  A cts, the  V irg in ia  

and  K entucky  R eso lu tions, the  first organ ized  

po litica l party , and  Jefferson ’s election to  the  

presidency  in 1800 , w hich  he called  “ the sec

ond  A m erican  R evolu tion .”

T he  A lien  A cts gave the P residen t specia l 

pow ers to  deport dangerous and  enem y  a liens. 

T hese law s ra ised due process bu t no t free  

speech  questions.

W e are in terested in the S ed ition A ct. It 

m ade  un law fu l any  attem pt at in su rrection , rio t, 

or  un law fu l assem bly o r  any  counseling  or  ad 

v ising  or attem pt to  procure such  an  in su rrec

tion  (section 1). It also  ou tlaw ed  any  w riting , 

prin ting , u ttering  or  pub lish ing  o r  the  assisting  

in  any  w riting  or  pub lish ing  o f  fa lse and  scan 

dalous m ateria l against the  G overnm ent of  the  

U n ited S tates, w ith the in ten t to defam e the  

G overnm ent or the m em bers of  C ongress or  

the P residen t (section 2). T he penalties w ere  

no t to  exceed a  tw o  thousand-do llar fine and  

tw o  years  in  p rison .52 T he  A ct incorporated  the  

Z engerian  princip les of  allow ing  the  ju ry  to  ren 

der a  general verd ic t and  allow ing the defen 

dan t to  offer ev idence  of  the  tru th  as  a  defense . 

It reflec ted  an  advance on  the  com m on law  ver

sion  o f  the  “no  prio r  restra in t” ru le . B ut then  it 

w as the first tim e the A m ericans w ere con 

fron ted  w ith  such  a  law , and  on ly  R epub licans 

w ere prosecu ted  under it.

T he  V irg in ia and  K entucky  R eso lu tions o f
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1799-1800 , au thored  by  M adison  and  Jefferson  

respectively , argued  against the S ed ition  A cts  

so le ly  on  the basis of  federalism ; that m eans  

that C ongress had  no  pow er  to  pass  such  law s. 

W e  are  confron ted  w ith  the  sam e  prob lem  w e  

no ted w ith the E stab lishm en t C lause . If  the  

F ram ers m eant to  ru le ou t any  congressional 

pow er over speech , in con trast to w hatever 

pow er  the  sta te  governm ents m igh t have, they  

shou ld  have  done  a  better job . A nd  here , un 

like  w ith  re lig ion , the  sta te  prov isions  are  sim i

la r  to  one  ano ther  and  to  the  F irst  A m endm ent. 

T he com plete federalism  argum ent m ust start 

from  the orig inal C onstitu tion ’s enum eration  

of  pow ers. T he  V irg in ia and  K entucky  R eso 

lu tions do that. W hen M adison drafted an  

elaboration  of  the  V irg in ia  R eso lu tions, know n  

as  the  V irg in ia  R eport, in  1800 , he  resta ted  h is  

federalism  argum ents bu t he also broke new  

ground in h is understand ing of freedom  of  

speech .

M adison  argued  that the  com m on  law  un 

derstand ing of  freedom  of  speech  d id  no t ex 

haust the  m eaning  of  that freedom  in  repub li

can  A m erica  because  “ the  peop le , no t  the  gov 

ernm ent, possess the abso lu te sovereign ty .”  

M oreover, M adison  m ain ta ined  that the  prac

tice  in  E ngland  w as m ore  libera l than  its  com 

m on law  princip les, and “ the practice in  

A m erica m ust be en titled to m uch m ore re 

spect.” 53

I th ink  that M adison  oversta ted  the  sign ifi

cance of  the d ifference betw een the B ritish  

C onstitu tion and  the A m erican C onstitu tion . 

T he  righ ts  of  m an  w ere  understood  by  the  C olo 

n ists to  be  righ ts of  E nglishm en , and  they  in 

cluded the righ t of  rep resen ta tion , and , thus, 

the righ t to  critic ize and  d isp lace m em bers of  

the  H ouse  of  C om m ons. B ut a  tho rough ly  elec

tive governm ent is likely to  take pub lic criti

cism  of  governm ent m ore seriously . In add i

tion , M adison ’s cla im  that the actual practice 

of  freedom  of  the press is m ore ex tensive in  

bo th  coun tries than  is  the  o lder legal princip le  

rings true , as  w e  no ted  in  the  Z enger case  and  

the absence of any sed ition act un til 1798 . 

M adison  goes  on  to  say  that “ [sjom e  degree  of

abuse is in separab le from  the proper use of  

every  th ing ; and  in  no  in stance  is  th is  m ore  true , 

than  in  that of  the  press.” 54

W hat w as  M adison ’s  understand ing  of  free

dom  of  the press? M adison referred to the  

m agnitude of  federal pow ers, the d istance of  

the federal governm ent from  its constituen ts, 

and  the  d ifficu lty of  com m unicating adequate  

know ledge to them . H e then  asked  w hether 

such  considera tions m igh t no t

accoun t fo r the po licy of  b ind ing the  

hand  of  the federal governm ent, from  

touch ing  the channel w hich alone can  

g ive  efficacy  to  its responsib ility  to  its  

constituen ts; and  of  leav ing  those  w ho  

adm in ister it, to  a  rem edy fo r in ju red  

repu ta tions, under the sam e law s, and  

in the sam e tribunals, w hich pro tect 

their  lives, their  liberties, and  their  prop 

erties.55

T his ind icates that federal offic ia ls shou ld  

be  ab le  to  gain  satisfaction against libels in  the  

sta te  courts. B ut  w hat  k ind  of  libel action  cou ld  

they  bring  or  have  brough t, crim inal or civ il?  

M adison ’s  sta tem en t abou t  a  m ore  speech-  pro 

tec tive  ru le  than  the  com m on  law  prov ided  re 

qu ires  pro tection  of  the  peop le  against any  se 

d itious libel action , prosecu ted in  either fed 

eral or  sta te courts.

M adison  confirm ed  th is  w hen  he  critic ized  

the  libera lized  approach  to  sed itious  libel. T his  

allow ed  a  defendan t to  use  tru th  as a  defense  

and  gave  the final say  over m atters of  law  as  

w ell as fact to  the  ju ry . F irst, M adison  no ted  

that even  if  the  m atter concerns facts alone, it 

can  be  d ifficu lt to  prov ide  “ the  fu ll and  fo rm al 

proof, necessary  in  a  court of  law .” 56 S econd , 

“op in ions, and  in ferences, and  con jectu ra l ob 

servations, are  no t on ly  in  m any  cases in sepa

rab le  from  the  facts, bu t  m ay  often  be  m ore  the  

ob jects of  the  prosecu tion  than  the  facts them 

selves....” 57 T hen  M adison  critic ized the  “ in 

ten t to  defam e”  requ irem en t of  the  libera lized 

sed itious libel law  in  th is m anner. S ed itious  

libel law s  pun ished  tru th fu l sta tem en ts of  facts
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o r o p in io ns a nd in fe r e nc e s fr o m fa c ts w ho s e 

te nde nc y w a s to c r e a te a n im o s it ie s a nd to d is

tu rb the peace. M oreover, the m ore true , or  

though t to  be  deserved , the charges, the  m ore  

likely  the  speech  w ould  produce  the  resu lt that 

sed itious libel pun ishes. T hat m eant that the  

peop le  are  d isab led  from  critic iz ing  their gov 

ernm ent and  its  offic ia ls in  the  nam e  of  fear of  

d istu rb ing  the  peace.58 W ith  such  an  argum ent 

M adison  transcended  h is federalism  approach  

to  the sub ject. H e still affirm ed that all libel 

actions m ust be  prosecu ted  in  sta te  courts, bu t 

h is  critique of  sed itious libel m ust  be  app licab le 

to  the  sta te  governm ents as  w ell as  the  federal 

governm ent. O therw ise , the  peop le  w ould  be  

in  the  strange  position  of  no t  being  ab le  to  criti

cize their sta te governm ent offic ia ls; they  

w ould  have sacrificed their freedom  fo r the  

sake  of  federalism . T his  is  L eonard  L evi’s  great 

d iscovery : that the  attack  on  sed itious  libel w as  

no t m ade befo re the R epub licans w ere con 

fron ted  w ith  the S ed ition  A ct of  1798 .59

T he  S uprem e  C ourt app lied  M adison ’s  ar

gum ent in its landm ark ONMLKJIHGFEDCBAN e w Y o r k T im e s v . 

S u l l i v a n decision .60 T he C ourt requ ired  pub 

lic  offic ia ls to  prove  actual m alice , or  reck less 

d isregard fo r the tru th , in  order to  be  ab le to  

w in  a  libel judgm ent. T he C ourt po in ted  ou t 

that allow ing  pub lic  offic ia ls to  w in  la rge  civ il 

libel judgm ents against new spapers fo r pub 

lish ing  reports or  po litica l advertisem en ts that 

con ta ined factual inaccuracies w hich  w ere at 

m ost neg ligen t, bu t  no t m alic ious, w ould  have  

the  sam e  ch illing  effect on  free  speech  that se 

d itious libel law s  had .

C o n c l u s i o n

I close  by  re tu rn ing  to  m y  observation  that 

today m ost peop le iden tify w ith the B ill of  

R igh ts  m ore  than  the  C onstitu tion , w hereas  the  

founders appear to  have concen tra ted on  the  

C onstitu tion . In  la rge  m easure  th is  change  re 

flec ts the successfu l developm ent of  jud ic ia l 

pow er, especia lly the S uprem e C ourt’s ex 

pound ing  of  the  C onstitu tion ’s  m eaning  in  par

ticu lar cases and  con troversies. I believe m y

accoun t of  the orig ins and  foundations of  the  

F irst  A m endm ent has  show n  tw o  th ings. F irst, 

freedom  of  re lig ion  and  freedom  of  speech  m ust 

be  understood  in  te rm s of  the character of  the  

repub lican fo rm  of  governm ent that the C on 

stitu tion  guaran tees. S econd , befo re  the  in sti

tu tion  of  jud ic ia l rev iew  w as estab lished , the  

A m erican founders, and especia lly Jam es  

M adison , successfu lly addressed im portan t 

constitu tional argum ents  to  the  peop le . A s  the  

coun try  learned  from  its  recen t experience  w ith  

im peachm ent, there is a  p lace fo r the peop le  

and  their po litica l branches to take constitu 

tional questions seriously . A nd  w hen  they  do , 

they  dem onstra te that the C onstitu tion ’s F irst 

A m endm ent freedom s m ust be understood  

w ith in  the fram ew ork of  a  m odem  repub lican  

po lity . S om etim es th is requ ires the affirm a

tion of righ ts against the governm ent, and  

som etim es it requ ires a  recogn ition that gov 

ernm ent is  necessary  to  secure  these  righ ts.
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F ree S peech : T he  L ost Y ears IHGFEDCBA

D a v i d  M .  R a b b a n

In  th is essay , I in tend  to  cover th ree basic  top ics. F irst, I w ill exp la in  how  I becam e in ter

ested  in  the  h isto ry  of  free  speech  in  the  U n ited S tates  befo re W orld  W ar  I. S econd , I  w ill presen t 

an  overv iew  of  m y  unexpected d iscoveries abou t th is  h isto ry  in  the  years  betw een  the  C iv il W ar 

and  W orld  W ar I. F inally , I w ill conclude by  po in ting  ou t w hat I perceive to  be  som e strik ing  

sim ilarities betw een  the  analysis of  free  speech  befo re  W orld  W ar I and  sign ifican t cu rren t criti

cism s of  F irst A m endm ent decisions by  the S uprem e C ourt since  the 1970s.

M y  in terest in  free  speech  befo re  W orld  W ar I first developed  w hile  I  w as  a  studen t at S tanfo rd  

L aw  S choo l betw een 1971 and  1974 . D uring  m y  th ree  years at S tanfo rd , I took  general su rvey  

courses  in  constitu tional law  and  A m erican legal h isto ry , advanced  courses  in  constitu tional law , 

and  sem inars in  constitu tional h isto ry and  free speech . A s  I com pleted  these  classes, I increas

ing ly  w as struck  by  the  com m on, though  la rgely  unarticu la ted , assum ption  that no  sign ifican t 

legal in terp re ta tion of  free speech had  occurred  betw een 1801 , w hen  the S ed ition  A ct of  1798  

exp ired , and 1917 , w hen  C ongress passed  the E sp ionage  A ct soon  after the U nited S tates en 

te red  W orld  W ar  I. S cho lars  typ ically  v iew ed  Justice  H olm es ’ 1919  decision  in  ONMLKJIHGFEDCBAS c h e n c k v . U n i te d 

S ta te s ' as the  S uprem e  C ourt’s  in itia l confron ta tion  w ith  the  m eaning  of  free  speech , and  “F ree

dom  of  S peech  in  W ar  T im e,” 2 pub lished  th ree  m onths  la ter by  P rofesso r Z echariah  C hafee , Jr., 

as the earliest m ajor law  rev iew  artic le dealing  w ith  the sub ject. T hey  sim ilarly regarded  the  

A m erican  C iv il L iberties U nion  (A C L U ), founded  in  1920 , as the  first sign ifican t organ ization  

devo ted  to  defend ing  freedom  of  expression . M any  perceived  the legal h isto ry  of  free speech  

since  W orld W ar I prim arily as the developm ent of  a  “w orthy  trad ition” 3 of  pro tection fo r un 

popu lar  speech , begun  by  the  fam ous, m ostly  d issen ting , op in ions  o f  Justices  H olm es  and  B randeis 

from  1919  th rough  the 1920s, and  reach ing fru ition in  a series of  landm ark decisions by  the  

libera l S uprem e C ourt in  the 1960s and  early 1970s.
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B y  the e nd o f m y th ir d y e a r o f la w s c ho o l, I  

qu e s tio ne d the a s s u m e d a bs e nc e o f le ga l d is

pu tes over free speech  during  the long  period  

betw een 1800  and 1917 . T he socia l unrest of  

the la te n ineteen th and  early  tw en tie th cen tu 

ries— the years im m ediate ly befo re the sup 

posed  beg inn ing  of  F irst  A m endm ent ju risp ru 

dence— seem ed  especia lly likely  to  have  pro 

duced  debate and  litigation abou t free speech . 

Just in  the  decades im m ediate ly  befo re 1917 ,1 

suspected , ag ita tion  by  w orkers, anarch ists , and  

advocates of  b irth  con tro l tested  the m eaning  

of  free speech .

M y  hunch  proved correct, and  m y  recen t 

book , F r e e S p e e c h i n  I t s  F o r g o t t e n  Y e a r s 

(C am bridge U niversity  P ress, 1997), is  the  re 

su lt. A n  enorm ous  varie ty  of  cases  at all levels  

of  the  jud ic ia l system  refu tes the w idespread  

assum ption  that litigation  over free speech  be 

gan  abrup tly w ith  prosecu tions under the E s

p ionage A ct of 1917 . T hese cases, how ever, 

have been obscured ever since C hafee m ini

m ized  and  m ischaracterized them  in  h is 1919  

artic le , “F reedom  of  S peech  in  W ar  T im e.” 4 R e 

ly ing  uncritica lly  on  C hafee , subsequen t scho l

ars have  no t independen tly exam ined  the pre 

w ar period . T hey  exceed  even  C hafee in  their 

neg lect of  the substan tia l litigation over free  

speech  befo re W orld  W ar I. F or exam ple , no  

m ajor casebook  on  constitu tional law  includes  

a  sing le decision  befo re 1917  in  its section  on  

freedom  of  expression .5

O nly  a  few  scho lars have tried  to  exp la in  

the  assum ed  absence  of  earlier  jud ic ia l encoun 

te rs  w ith  free speech  issues. L ike  m ost peop le  

in terested  in  constitu tional m atters, these  scho l

ars th ink  m ostly  abou t the  federal courts, par

ticu larly the  S uprem e C ourt. A s a  resu lt, they  

have focused  on  possib le facto rs lim iting  fed 

eral ju risd ic tion . T he  tex t of  the  F irst A m end 

m ent proh ib its on ly  C ongress from  abridg ing  

free  speech . S om e  have  asserted  that the  S ed i

tion  A ct of 1798 , w hich  exp ired  in 1801 , w as  

the on ly federal leg isla tion befo re the E sp io 

nage  A ct of  1917  that posed  sign ifican t th reats 

to  free speech . A n  im portan t S uprem e C ourt 

decision in 1812 held  that federal courts d id  

no t have ju risd ic tion over com m on-law  

crim es,6 thereby  reducing  their  exposure  to  free  

speech  issues. T he  ra tifica tion  of  the  F ourteen th

A m endm ent fo llow ing the C iv il W ar in tro 

duced  federal ju risd ic tion over various fo rm s  

of  sta te  action , bu t the  S uprem e C ourt d id  no t 

“ incorporate”  F irst  A m endm ent freedom s  in to  

the  righ ts  pro tected  by  the  F ourteen th  A m end 

m ent un til 1925 .7 D uring  the  period  befo re  

incorporation , scho lars assum ed , sta te depri

vations  of  free  speech  cou ld  no t  be  litigated  in  

federal courts. H ard ly  anyone  though t abou t 

developm ents  w ith in  the  sta tes. A n  occasional 

com m ent, how ever, observed  that sta tes  rare ly  

passed leg isla tion that im plicated their ow n  

constitu tional guaran tees of  free speech .8

E xam ination of legal decisions befo re  

W orld  W ar I reveals that som e  of  these  exp la 

nations  fo r  the  assum ed  lack  of  free  speech  liti

gation  are  incorrect or  incom plete . T he S ed i

tion  A ct of  1798  w as no t the  on ly  federal leg 

is la tion that ra ised free speech issues befo re  

1917 . C ongress passed  the C om stock  A ct of  

1873 , w hich  proh ib ited  the  in tersta te m ailing  

of  obscene m ateria l, and  the  A lien Im m igra

tion  A ct of 1903 , w hich  prov ided  fo r the ex 

clusion  of  aliens  w ho  advocated  anarch ist doc 

trines. B oth  of  these acts produced  S uprem e  

C ourt decisions that affected speech , as d id  

o ther  posta l leg isla tion  and  an  1876  sta tu te  that 

proh ib ited  federal em ployees  from  financia l in 

vo lvem ent in  po litica l cam paigns. R equests  

fo r  in junctions  against labor  leaders  fo r  expres

sion alleged to v io la te federal law  prov ided  

ano ther source  of  free speech  litigation in  the  

federal courts, includ ing  a  S uprem e  C ourt case  

brough t by  S am uel G om pers, the  presiden t of  

the A m erican F ederation of  L abor. T he S u 

prem e C ourt, m oreover, occasionally ad 

dressed  free speech  issues arising  under sta te  

law  w ithou t reso lv ing  debate over  the  re la 

tionsh ip betw een the F irst and F ourteen th  

A m endm ents. T he  m ost sign ifican t exam ple  

w as  the 1907  decision  by  Justice  H olm es in  ONMLKJIHGFEDCBA
P a t te r s o n v . C o lo r a d o ,9 w hich lim ited the  

F irst A m endm ent to B lackstone’s proh ib i

tion  against prio r  restra in ts. H olm es  reached  

th is conclusion w ithou t reso lv ing  

C olorado ’s cla im  that the S uprem e C ourt 

lacked  ju risd ic tion  over  the  case  because  the  

C olorado  S uprem e  C ourt had  re lied  on ly  on  

sta te com m on  law  in  upho ld ing  an  ed ito r’s  

conv ic tion  fo r con tem pt.
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U .S . S enato r T hom as P atterson (above) rid icu led the  

R epub lican-dom inated C olorado S uprem e C ourt in  

new spapers he pub lished . T he atto rney general of 

C olorado brough t con tem pt proceed ings against 

P atterson  on  behalf  of  the  court, w hich  led  to  ONMLKJIHGFEDCBAP a t te r s o n 

v . C o lo r a d o (1907), a sign ifican t free speech decision  

issued  by  the  U .S . S uprem e  C ourt befo re  W orld  W ar  I.

A lthough  the  S uprem e  C ourt and  o ther  fed 

era l courts decided m any m ore free speech  

cases than C hafee revealed and subsequen t 

scho lars assum ed , a sign ifican tly la rger num 

ber of  cases in  sta te courts even  m ore clearly  

refu tes the  conven tional w isdom  tha t litigation  

over  the  constitu tional m ean ing  of  free speech  

began in 1917 . S tate courts frequen tly ad 

dressed w hether various crim es and to rts at 

com m on  law  v io la ted  the  F irst A m endm ent or  

sta te constitu tional pro tection fo r free speech , 

and  m ore sta te than  federal sta tu tes presen ted  

free speech  issues. M ajor top ics of litigation  

inc luded  libel, con tem pt, obscen ity , speech  in  

labor d ispu tes, po litica l cam paign ing , pub lic  

speak ing , and  the  re la tionsh ip  betw een  speech  

and  crim e.

T hroughou t the  period  from  the C iv il W ar 

to  W orld  W ar I, the  overw helm ing  m ajority  of  

decisions in all ju risd ic tions re jected free 

speech cla im s, often by ignoring their ex ist

ence. T his  jud ic ia l response  m igh t accoun t fo r

the m any  in stances in  w hich counsel d id  no t 

assert free  speech  cla im s  m ade  by  som e  o f  their 

co lleagues in  o ther cases. N o  court w as m ore  

unsym pathetic to freedom  of expression that 

the  S uprem e  C ourt, w hich  rare ly  produced  even  

a  d issen ting op in ion  in  a  F irst  A m endm ent case . 

M ost  decisions  by  low er  federal courts  and  sta te  

courts  w ere  a lso  restric tive . R adicals fared  par

ticu larly poorly , bu t the w idespread  jud ic ia l 

hostility  to  free  speech  c la im s  transcended any  

ind iv idual issue or litigan t. T his h isto rica l 

record  poses  a  substan tia l challenge to  curren t 

constitu tional theorists w ho  iden tify an  inde

penden t  jud ic iary  as  the  best pro tection  fo r in 

d iv idual righ ts in  a  dem ocracy .

T he  m ost pervasive and  fundam ental jud i

cia l approach  to  free  speech  issues  betw een  the  

C iv il W ar and  W orld  W ar I used  the bad  ten 

dency test derived from S ir W illiam  

B lackstone’s C o m m e n t a r i e s on the E nglish  

com m on  law  in  the  eigh teen th  cen tu ry . M any  

decisions, like  Justice  H olm es  in  P a t te r s o n , fo l

low ed B lackstone’s conclusion that the legal 

righ t of  free speech  precludes prio r restra in ts, 

bu t  perm its the  pun ishm ent of  pub lications fo r 

their tendency to  harm  the  pub lic w elfare . In  

strik ing  con trast to  their increased oversigh t o f  

econom ic and  socia l leg isla tion  that in fringed  

“ liberty of  con tract” and  property  righ ts,  judges  

gave great deference to  the  “po lice pow er”  of  

leg isla to rs and  adm in istra to rs to  de term ine the  

tendency  of  speech . Judges  a lso  read ily  found  

that speech , even  if  no t  d irectly  proh ib ited , had  

a  tendency  to  produce an  action  proscribed  by  

sta tu te and  therefo re cou ld  be penalized as a  

v io la tion  of  the  m ore  general law .

T he deta ils  of  H olm es ’ op in ion  in  P a t te r s o n 

h igh ligh ts  the  re liance  on  B lackstone’s  bad  ten 

dency  test in  jud ic ia l decisions befo re W orld 

W ar I. T hom as P atterson  w as a U .S . S enato r 

from  C olorado . H e  also  ow ned  and  ed ited  new s

papers  in  h is  hom e  sta te . T hrough  h is  new spa

pers, P atterson had  actively  supported  refo rm 

ers  w ho  in  1902  w on  a  referendum  that am ended  

the sta te constitu tion by  prov id ing hom e ru le  

to  D enver. P atterson , w ho  w as a  popu list, be 

cam e ou traged  w hen  R epub lican m em bers of  

the  recen tly  en larged sta te  suprem e  court over

tu rned  e lec tions in  D enver by  invalidating  the  

hom e ru le am endm ent on  sta te constitu tional 

grounds. E dito ria ls , cartoons, and  le tters in  h is
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ne w s p a p e r r id ic u le d the c o u r t. T he ir c o m m o n 

the m e w a s tha t the ju dge s e s s e ntia l ly a c te d a s 

the to o ls o f the u ti l i ty c o r p o r a t io ns , w hic h c o n

tro lled  the  R epub lican  P arty . T he  atto rney  gen 

eral of C olorado brough t crim inal con tem pt 

proceed ings against P atterson  on  behalf  of  the  

sta te suprem e court. T he court conv ic ted  

P atterson and  fined h im  and h is pub lish ing  

com pany  $  1 ,000  w ithou t allow ing  h im  to  prove  

tru th  as  a  defense . It recogn ized  that con tem pt 

app lied  on ly  to  critic ism  of  judges in  pend ing  

cases, bu t  held  that  the  decisions  P atterson  criti

cized rem ained pend ing because the lo sing  

parties cou ld  still request a  rehearing .10

In  h is  brief  to  the  S uprem e  C ourt, P atterson  

argued that the sta te suprem e court had  v io 

la ted  h is  federal and  sta te  constitu tional righ ts  

by  preclud ing  h im  from  dem onstra ting  the  tru th  

of  h is  accusations. H e  stressed  that the  A m eri

can concep tion of  popu lar sovereign ty , con 

ta ined in  the federal and  in  all sta te constitu 

tions, pro tected  tru th fu l critic ism  of  “pub lic  of

fic ia ls as to their offic ia l conduct.” O nly  

th rough  pub lic  d iscussion , P atterson  reasoned , 

“are the  peop le  w ho  possess sovereign  pow er 

in fo rm ed  of  the  m erits  or  dem erits of  those  w ho  

are chosen to ru le over them .” P atterson d id  

no t link  th is  righ t of  tru th fu l pub lic  d iscussion  

to  the  F irst A m endm ent, bu t to  “ those  general 

righ ts no t specifica lly nam ed  in  the constitu 

tion , w hich  are  reserved  by  the  peop le .”  B y  con 

trast, in  d iscussing the C olorado constitu tion  

P atterson  found  d irect support in  its  prov ision  

“ that every  person  shall be  free  to  speak  or  w rite  

and  pub lish  w hatever he w ill on  any  sub ject, 

being  responsib le fo r all abuse  of  that liberty ; 

and  that in  all su its and  prosecu tions fo r libel, 

the tru th thereo f m ay  be g iven  in  ev idence.”  

P atterson  m ain ta ined  that  th is  prov ision , although  

exp lic itly lim ited  to  libel, announced  a  general 

princip le  that  “w henever  the  freedom  of  the  press  

is called  in  question  in  any  fo rm  of  proceed ing , 

it shall be  su ffic ien t to  estab lish  the  tru th  of  w hat 

is  pub lished  as a  defense  to  the  action .”  T ru th fu l 

critic ism  of  judges, P atterson  em phasized , is  no t 

an  abuse of  free speech . Invok ing  the federal 

constitu tion generally , P atterson asserted that 

“being  arm ed  w ith  tru th  no  m an  in  th is coun try  

m ust face  the  open  ja il doors  befo re he  dares to  

speak  it, and  hav ing  spoken  it, to  hear  them  close  

beh ind  h im .” 11

H olm es te rse ly  re jected P atterson ’s attack  

on  h is  con tem pt conv ic tion . T he  F irst A m end 

m ent, H olm es declared , preven ts all “prev ious  

restra in ts upon  pub lications,”  bu t allow s “ the  

subsequen t pun ishm ent of such as m ay be  

deem ed  con trary  to  the  pub lic  w elfare .” “T he  

prelim inary freedom ,” he added , “ex tends as  

w ell to  the  fa lse as to  the  true; the subsequen t 

pun ishm ent m ay  ex tend  as w ell to  the true as  

to the fa lse .” H olm es supported th is ho ld ing  

w ith a cita tion to  B lackstone’s C o m m e n t a r 

i e s and  to  sta te  court decisions  in  1788  and  1826  

that had  re lied  on  B lackstone in  libel cases.12 

In  the section of  the C o m m e n t a r i e s cited  by  

H olm es, B lackstone defined  crim inal libels as  

w ritings “of  an  im m oral or illegal tendency”  

and  considered  them  a  subcategory  of  crim es, 

such  as “challenges to  figh t,”  that tend  to  pro 

voke breaches of  the peace. B lackstone em 

phasized  that “ the  provocation , and  no t  the  fa l

sity , is the  th ing  to  be  pun ished  crim inally .” 13

H olm es  believed  that B lackstone ’s  reason 

ing , developed  in  the con tex t of  the com m on  

law  of  crim inal libel, w as particu larly app li

cab le  to  con tem pt of  court. P ublications criti

ciz ing  jud ic ia l behav io r in  pend ing cases, he  

asserted , “ tend  to obstruct the adm in istra tion 

of  ju stice ,” w hether or no t the allegations are  

true .14 P atterson ’s brief had  po in ted  ou t that 

C olorado  law  allow ed  a  petition  fo r  rehearing  

to  be  filed  at any  tim e, and  thus  p laced  no  lim it 

on  the  sta te  suprem e  court’s  defin ition  of  w hen  

a case is pend ing . A s a resu lt, P atterson ar

gued , C olorado  cou ld  im pose a  perpetual ban  

on  critic ism  of  jud ic ia l conduct. W ithou t d i

rectly respond ing to th is argum ent, H olm es  

sim ply  m ain ta ined  that the defin ition  of  w hen  

a  case is pend ing  shou ld  be  decided  under lo 

cal law , “w ithou t in terference from  the C on 

stitu tion  of  the  U nites S tates,”  as  long  as  there  

w as no show ing that “ innocen t conduct has  

been  la id  ho ld  of  as an  arb itrary pretense fo r 

an  arb itrary pun ishm ent.” 15 H olm es found  no  

such  show ing  by  P atterson .

Justice H arlan ’s d issen t in  ONMLKJIHGFEDCBAP a t te r s o n con 

ta ined  a  v igorous, if  undeveloped , defense of  

free  speech  under  the  F irst  A m endm ent. H arlan  

exp lic itly  opposed  H olm es ’ conclusion  that the  

F irst  A m endm ent preven ts  on ly  prio r  restra in ts. 

H olm es ’ v iew , H arlan feared , w ould allow  a  

leg isla tu re to  “ im pair or  abridge  the  righ ts of  a
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fr e e p r e s s a nd o f fr e e s p e e c h w he ne ve r i t  th inks 

tha t the p u b l ic w e lfa r e r e qu ir e s tha t to be do ne .”  

A ccord ing  to  H arlan , leg isla tive  determ inations 

of  the  pub lic  w elfare “canno t override consti

tu tional priv ileges,” a  position  he stressed in  

in terp re ting the C onstitu tion generally .16 A l

though  H arlan d id  no t elaborate h is v iew s on  

the F irst A m endm ent in o ther decisions, h is  

analysis in  ONMLKJIHGFEDCBAP a t te r s o n prov ided  a  doctrinal al

te rnative to  the  w idespread  practice of  invok 

ing  the alleged  bad  tendency  of  speech  as an  

au tom atic  barrier against free  speech  cla im an ts.

A lthough  P a t te r s o n v . C o lo r a d o w as the  

case that m ost clearly re lied on  the bad  ten 

dency  test and  that best revealed its source in  

B lackstone’s C o m m e n t a r i e s , o ther S uprem e  

C ourt decisions  dem onstra ted  the  pervasive use  

of  th is  approach . I w ill m en tion  one  m ore ex 

am ple , F o x  v . W a s h in g to n , w h ich  arose in  a  very  

d ifferen t factual con tex t, and  w hich  illu stra tes 

that the S uprem e C ourt som etim es pun ished  

speech  fo r its bad  tendency  w ithou t even  re

ferring  to  the  F irst A m endm ent. Jay  F ox , the  

ed ito r of  the  new spaper pub lished  by  the  anar

ch ist H om e C olony , challenged  a  W ashing ton  

sta te sta tu te  that m ade  it a  gross  m isdem eanor 

to  pub lish , ed it, or  circu la te w ritten m atter “in  

any  fo rm  advocating , encourag ing  o r inciting , 

or  h av ing  a  tendency  to  encourage  or  incite  the  

com m ission of  any  c rim e, breach  of  the  peace  

or act of  v io lence, or w hich  shall tend  to  en 

courage or advocate d isrespect fo r law  or fo r 

any  court or courts of  ju stice .” F ox  w as con 

v icted  under th is sta tu te fo r ed iting an  artic le 

en titled  “T he  N ude  and  the  P rudes,”  w hich  pre 

d icted and encouraged a “boyco tt” against 

those  w ho  in terfered  w ith  nude  bath ing  in  the  

com m unity . T he artic le described the H om e  

C olony  as “a  com m unity o f  free sp irits , w ho  

com e  ou t in to  the w oods  to  escape  the  po llu ted  

atm osphere of  priest-ridden , conven tional so 

cie ty .” B ath ing “w ith  m erely  the clo thes na 

tu re gave  them ”  w as “one o f  the liberties en 

joyed  by  the  H om eites.” U nfortunate ly , “a  few  

prudes  go t in to  the  com m unity  and  proceeded  

in  the  bru ta l, unneighborly w ay  of  the  ou tside  

w orld to suppress the peop le ’s freedom ” by  

securing  the  arrests of  nude  bathers on  charges 

of  indecen t exposure .17

D ecided eigh t years after P a t te r s o n , F o x  

gave Justice H olm es ano ther opportun ity to

consider the  re la tionsh ip betw een  the  bad  ten 

dency  of  speech  and  crim e. A s in  P a t te r s o n , 

H olm es allow ed  the  pun ishm ent of  speech  fo r 

its  bad  tendency  and  upheld  F ox ’s conv ic tion . 

B ut in  F o x , un like in  P a t te r s o n , H olm es d id  

no t address F irst A m endm ent issues, perhaps  

because  the  brief  fo r  F ox  on ly  referred  to  them  

in  passing . T ypically , H o lm es stressed  that the  

decision  of  the C ourt had  “no th ing  to  do  w ith  

the  w isdom  o f  the  defendan t, the  p rosecu tion , 

or  the  act. A ll that concerns  us  is  tha t it canno t 

be said to in fringe the C onstitu tion of  the  

U nited S tates.” W ith ev iden t d iscom fort, 

H olm es stra ined  to  lim it a  sta tu te  he  apparen tly  

d id  no t like . H e  re jected  the  argum ent that the  

ac t w as “an  un justifiab le restric tion of  liberty  

and  too  vague  fo r  a  crim inal law .”  H olm es con 

tended  that, “by  im plication  a t least,”  the  sta te  

court had  “read  the sta tu te as confined  to  en 

courag ing an  actual breach  of  law .” S tra in ing , 

he reasoned  that it “w ould  be in  accord  w ith  

the  usages  o f  E nglish  to  in terp re t d isrespect as 

m an ifested d isrespect, as active d isregard  go 

ing  beyond  the  line  draw n  by  the  law .” M ore 

over, H olm es doub ted  that the  sta tu te  cou ld  be  

“construed  to  preven t pub lica tions m erely  be 

cause  they  tend  to  produce unfavorab le op in 

ions of  a  particu lar sta tu te or of  law  in gen 

eral.” 18

In  F o x , “ the d isrespect fo r law  that w as  

encouraged w as d isregard of it— an overt 

breach  and  techn ically crim inal act.” T he  of

fensive  artic le , H olm es found , “by  ind irection 

bu t unm istakab ly ...encourages and  incites a  

persistence in  w hat w e  m ust assum e  w ould  be  

a  breach  of  the  sta te law s against indecen t ex 

posure .” H e  no ted  that even  w ithou t sta tu to ry  

proh ib itions such  sta tem en ts, “ if  d irected  to  a  

particu lar person ’s conduct, generally w ould  

m ake  h im  w ho  u ttered  them  gu ilty  of  a  m isde

m eanor if  no t an  accom plice or a  p rincipal in  

the  crim e  encouraged .” H olm es  acknow ledged  

that F ox ’s artic le w as d irected  to  “a  w ider and  

less selected  aud ience,”  bu t he  added , as if  to  

d ispose  of  th is  prob lem , tha t “ [l]aw s of  th is  de 

scrip tion  are  no t unfam iliar.” 19

T he w idespread  jud ic ia l re liance upon  the  

bad  tendency  test betw een the C iv il W ar and  

W orld  W ar  I d id  no t  p reclude  the  developm ent 

of  m ore  specific analysis of  free speech  issues  

in connection w ith various d iscre te top ics.
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T he Fr e e Sp e e c h L e a gu e w a s c o nv inc e d tha t inc r e a s e d go ve r nm e nt r e p r e s s io n o f s p e e c h ha d c r e a te d 

a br o a de r gr o u p o f A m e r ic a ns c o nc e r ne d a bo u t i ts p r o te c t io n . T he y p a r t ic u la r ly c ite d the im p e r ia l is t ic 

s u p p r e s s io n o f d is s e nting s p e e c h in the A m e r ic a n c o lo n ie s w o n du r ing the S pan ish -A m erican W ar  

of 1898 and the ou tburst of leg isla tion and prosecu tions against anarch ist speech after an anarch ist 

assassinated P residen t M cK in ley in 1901 (p ic tu red above).

M any cases dealt w ith fam iliar categories of  

the  com m on  law , such  as  libel and  con tem pt of  

court. O thers arose  from  federal and  sta te  sta t

u tes that regu la ted areas as d isparate as m ail 

delivery and  po litica l cam paigns. L abor un 

rest generated free speech cases over pub lic  

speak ing and the grow ing use of  the in junc

tion  to  restra in un ion  activ ities. M oreover, in  

cases  rang ing  from  film  censorsh ip  to  com m er

cia l advertising , judges, and som etim es even  

counsel fo r the parties, ignored w hat today  

w ould be recogn ized as obv ious free speech  

issues. O n  the  o ther hand , federal courts, as in  ONMLKJIHGFEDCBA
P a t te r s o n , occasionally addressed  free speech  

issues that arose from  sta te action  w ithou t re 

so lv ing the log ically prelim inary question of  

w hether the F irst A m endm ent’s proh ib ition  

against C ongress  ex tended  to  the  sta tes  th rough  

the F ourteen th  A m endm ent.

T he  overw helm ing  w eigh t of  jud ic ia l op in 

ion  in  all ju risd ic tions befo re W orld  W ar I of

fered little recogn ition and even less pro tec

tion  of  free speech  in terests . A lthough  rad ical 

activ ity  prom pted  m any  of  the  prosecu tions, it 

alone  canno t accoun t fo r  the  restric tive resu lts . 

F ilm  censorsh ip , po litica l speech by  govern 

m ent em ployees, pub lic  serm ons  by  m inisters, 

and  new spaper reports of  crim e also  produced  

decisions that re jected F irst A m endm ent 

cla im s. A  general hostility  to  the  value  of  free  

expression  perm eated  the  jud ic ia l system . T his  

pervasive  hostility  had  few  doctrinal underp in 

n ings, nor w as it open ly expressed . Judges  

often em phasized the sanctity of free speech  

in the very  process of  reach ing adverse deci

sions in  concrete cases.

S om e  op in ions, predom inan tly in  the  sta te  

courts, reveal that restric tive decisions d id  no t 

reflec t the  en tire  jud ic ia l spectrum . C ourts  oc 

casionally  pro tected  freedom  of  expression  and
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Pa s s e d by C o ngr e s s in 1873 and am ended in 1876 , 

the C om stock A ct (nam ed after an ti-v ice activ ist 

A nthony  C om stock , above) proh ib ited the in tersta te  

m ailing of “obscene” m ateria l. C ensorsh ip and  

conv ic tions under the C om stock A ct provoked m any  

libertarian rad icals to  m ove  from  theoretica l support 

of free speech to  active engagem ent in  its defense .

po in ted to issues that con tem porary scho lars  

and  postw ar  jud ic ia l decisions  addressed m ore  

system atically . F or  the  m ost  part, how ever, the  

few  re la tively  libertarian  op in ions  w ere  no t  ana 

ly tica lly m ore rigo rous than  the norm  fo r th is 

period . E ven w hen supporting free speech  

cla im s, they generally d id  no t exp la in in  any  

m ean ingfu l deta il the  basis  fo r  the  resu lt. T hey  

d id  no t attem pt to  develop gu idelines fo r de 

te rm in ing w hat constitu tes speech or w hen  

speech  m ay  be un law fu l, perhaps  because  they  

devo ted so little atten tion to considering the  

in terests  the  constitu tional pro tection  fo r  speech  

w as designed  to  safeguard .

T he analy tica l sterility of  m ost op in ions, 

regard less o f  ou tcom e, w as self-perpetuating . 

Judges d id no t challenge each o ther to th ink  

deep ly abou t free speech and  w ere therefo re

less likely  to  rev ise their v iew s. T here w ere, 

how ever, a  su ffic ien t num ber  of  pro tective  deci

sions to suggest that judges w ere no t sim ply  

unab le to conceive of m ore generous ap 

proaches to constitu tional guaran tees of free  

speech . F ree speech  cla im an ts in  som e cases  

cited  pro tective decisions  by  o ther  courts. E ven 

w ithou t the assistance of counsel, it seem s  

likely that m any  judges w ho reached restric

tive  decisions  knew  som e  of  the  pro tective  pre 

ceden ts and  consciously , if  seldom  exp lic itly , 

re jected  them . In  any  even t, the  fac t that som e  

prew ar judges cou ld be sym pathetic to free  

speech  cla im s suggests  that the  trad ition  of  in 

sensitiv ity w as no t so dom inan t that on ly  an  

in te llec tual break th rough in  constitu tional in 

te rp re ta tion cou ld  have  created  the  possib ility 

of  d ifferen t resu lts . T he ex istence of  p ro tec

tive decisions, even m ore than their re la tive 

paucity , em phasizes the general jud ic ia l hos 

tility  tow ard free speech  befo re W orld  W ar I.

S cho lars as w ell as  judges considered  the  

m eaning of  freedom  of  expression  betw een  the  

C iv il W ar  and  W orld  W ar I. Just as m any  legal 

decisions confron ted  free  speech  issues  befo re  

the  E sp ionage  A ct cases, trea tises and  artic les 

preceded  C hafee . T his legal scho larsh ip  stands  

in  strik ing  con trast to  the trad ition of  jud ic ia l 

hostility  to  free  speech  cla im s. U nlike  the  pre 

w ar  decisions, w hich  w ere  generally  restric tive 

and  poorly  reasoned , m uch  of  the  legal w riting  

of  th is period used soph istica ted analysis to  

reach pro tective standards. T he au thors in 

cluded  som e of  the m ost em inen t scho lars in  

the coun try . T hey  offered conv incing doctri

nal support fo r  freedom  o f  exp ression , bu t  their 

ideas d id  no t gain sign ifican t jud ic ia l accep 

tance  un til after  the  U nited  S ta tes  en tered  W orld  

W ar I.

W ith in  th is scho larsh ip , five au thors w ere  

particu larly im portan t. T he prod ig ious w rit

ings  o f  T heodore S chroeder w ere  the  m ost ex 

tensive and  libertarian  trea tm en ts of  free  speech  

in  the first tw o decades o f  the tw en tie th cen 

tu ry .20 T w o  respected  and  w idely  cited  trea tises, 

T hom as  C ooley ’s C o n s t i t u t i o n a l  L i m i t a t i o n s ,  

first pub lished  in 1868  and  re issued  in  num er

ous subsequen t ed itions,21 and  E rnst F reund ’s  

T h e  P o l i c e P o w e r , pub lished  in  1904 , included  

sections on  free speech .22 H enry  S chofie ld , a
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p r o fe s s o r a t N o r thw e s te r n U niversity L aw  

S choo l, presen ted a com prehensive paper on  

“F reedom  of  the P ress in  the U nited  S tates”  at 

the  annual m eeting  of  the  A m erican S ocio log i

cal S ocie ty  in 1914 .23 R oscoe  P ound , perhaps  

the m ost in fluen tia l legal scho lar of  h is gen 

eration , w rote  tw o  artic les in  the  ONMLKJIHGFEDCBAH a r v a r d  L a w  

R e v ie w in  1915  and  1916  that, w hile  lim ited  in  

scope, offered  h igh ly  orig inal and  provocative  

in terp re ta tions of  the F irst A m endm ent.24

T he prew ar scho lars had  rem arkab ly sim i

la r v iew s on m any im portan t free speech is

sues, even though they often derived these  

v iew s from  vastly d ifferen t socia l theories. 

T hey  ob jected  particu larly to  the com m on  ju 

d icia l position that the F irst A m endm ent and  

analogous  prov isions  of  sta te  constitu tions sim 

p ly incorporated B lackstone’s accoun t of  the  

E nglish  com m on  law  of  free  speech  in  the  eigh 

teen th cen tu ry . T he abuses of  governm ent 

pow er allow ed by  th is E nglish com m on law , 

m any stressed , con tribu ted to the grievances 

that provoked the  A m erican R evolu tion . T hey  

m ain ta ined  that the  constitu tional pro tection  fo r 

free speech in  the U nited S tates helped  to  se 

cure the revo lu tionary v icto ry by  overtu rn ing  

the prio r E nglish com m on law . In particu lar, 

they em phasized that the A m erican constitu 

tions precluded the pun ishm ent of  speech on  

m atters of  pub lic concern fo r its alleged bad  

tendency . A n expanded defin ition of free  

speech , they  believed , w as  an  essen tia l elem en t 

of the d istinctively A m erican concep tion of  

popu lar sovereign ty and dem ocratic govern 

m ent.

Just as m ost com m entato rs have  traced  ju 

d icia l and  scho larly in terp re ta tion of  the F irst 

A m endm ent from  the period beg inn ing w ith  

W orld  W ar  I, they  have  fo llow ed  organ ized  ad 

vocacy  of  free speech  righ ts from  the  creation  

of  the A C L U  in the years betw een 1917 and  

1920 . T he  A C L U ’s in itia l focus  on  the  pro tec

tion of unpopu lar po litica l d issen t, they ob 

serve , understandab ly derived from  the w ar

tim e and  postw ar rep ression  that generated  its  

founders ’ in terest in  free speech . T hey  po in t 

ou t, how ever, that over tim e the  A C L U  devel

oped a fu ller concep tion of free speech that 

encom passed lite rary and artistic expression  

prev iously  considered  obscene. T he  w ork  be-

L inco ln  S teffens (left), the  nationally  recogn ized  “m uckrak ing”  jou rnalist, served  on  the  board  of  d irecto rs of  the  

F ree S peech L eague, w hich  w as organ ized in 1902  to  defend  free speech  fo r all v iew poin ts. T he L eague  repeat

ed ly  assisted  rad icals such  as  E m m a  G oldm an  (righ t), w ho  w as  often  arrested  during  her national speak ing  tou rs  

on  top ics such  as anarch ism  and  b irth  con tro l.
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gu n by the s m a ll gr o u p o f br a ve a dvo c a te s in 

the A C L U  after W orld W ar I, com m entato rs 

generally conclude, cu lm inated in  the 1960s, 

w hen  the  W arren  C ourt gave  m eaningfu l con 

stitu tional pro tection to  the  broad  free speech 

righ ts that the A C L U  had  advocated fo r de 

cades.

T he lo st trad ition of  libertarian rad icalism  

obscured  by  the postw ar civ il libertarians re

veals a substan tia lly d ifferen t h isto ry of  free  

speech . Its defense d id  no t beg in  w ith  the  re

spectab le  professionals w ho  founded  the  A C L U  

a fter  W orld  W ar  I. B efore m ost of  these  peop le  

ever  though t abou t  the  sub ject, an  even sm aller 

and  braver group  of  libertarian rad icals, often  

on  the  in te llec tual and  socia l fringes of  A m eri

can  socie ty , advocated  a  m uch  m ore  pro tective 

concep tion of  free speech that ex tended  w ell 

beyond  po litica l expression .

L ibertarian rad icalism  defended the pri

m ary  ro le of  ind iv idual au tonom y  against the  

pow er  of  church  and  sta te . It orig inated  befo re  

the C iv il W ar in ind iv idualist anarch ism , in  

free though t, in rad ical abo lition ism , and in  

strugg les  fo r  labor  refo rm  and  w om en ’s  righ ts. 

O ften  provoked  by  d isappo in tm en t w ith  early  

experim en ts in  u top ian  socia lism , ind iv idual

is t anarch ists in stead em phasized the im por

tance of  ind iv idual sovereign ty in socia l and  

econom ic life . F reeth inkers re jected the au 

tho rity  of  the  church  and  asserted  that re lig ious 

tru th can on ly  be in terp re ted by  au tonom ous  

ind iv iduals. R adical abo lition ists in sisted  that 

the  sin fu l and  coercive law s  of  the  sta te  p laced  

barriers  betw een  ind iv iduals and  G od ’s  “h igher 

law .” R eferring to  m arriage as a fo rm  of  sla 

very , som e  early  fem in ists cla im ed that w ives, 

like slaves, lo st their ind iv idual au tonom y  to  

w hite , m ale  m asters. L ibertarian  rad icalism  had  

few er adheren ts fo llow ing  the  C iv il W ar, bu t  it 

rem ained pow erfu lly attrac tive in to  the early  

tw en tie th cen tu ry  fo r  A m ericans w ho  re jected  

bo th  the  com petitive ind iv idualism  of  la issez- 

fa ire cap ita lism  and  the em phasis on socia l 

harm ony  in  progressive though t.

T he ideo logy  and  experiences of  libertar

ian  rad icals produced  a  broad  concep tion  of  free  

speech  as an  aspect of  their underly ing  belief 

in  ind iv idual au tonom y. Just as  ind iv idual au 

tonom y  ju stified freedom  of  conscience from  

re lig ious and  po litica l au thority , freedom  to  de 

te rm ine the use of  one ’s sexual organs even  

w ith in  m arriage, and  freedom  to  re ta in  the  value  

of  one ’s ow n  labor, it  ju stified  freedom  to  ex 

press personal op in ions  on  any  sub ject.

M any  libertarian rad icals, especia lly those  

w ho expressed rad ical v iew s abou t sex , su f

fered in  the la te n ineteen th cen tu ry from  the  

app lica tion  of  the C om stock  A ct and  analogous  

sta te leg isla tion . P assed  by  C ongress in 1873  

and  am ended  in 1876 , the C om stock A ct pro 

h ib ited  the  in tersta te  m ailing  of  “obscene”  m a 

te ria l. A lthough the sta tu te fa iled to define  

obscen ity , jud ic ia l decisions developed  an  ex 

pansive  in terp re ta tion and  prov ided  posta l of

fic ia ls w ith  v irtually unrev iew ab le d iscre tion  

to  censor pub lications as “obscene.” L ed  by  

A nthony  C om stock , posta l au thorities deem ed  

obscene pub lications that, in recogn iz ing a  

w om an ’s righ t to con tro l her body , opposed  

legal regu la tion  of  m arriage  and  prov ided  sexu 

ally  exp lic it in fo rm ation abou t con tracep tion . 

T hey  also defined obscen ity to include b las

phem y.

C ensorsh ip and conv ic tions under the  

C om stock  A ct provoked  m any  libertarian  rad i

cals to  m ove from  theoretica l support of  free  

speech to active engagem ent in its defense . 

E dw ard B liss F oo te , the au thor of  a  popu lar 

m edical trea tise , supp lied  m uch of  the  fund ing  

fo r  these  effo rts . C onvicted  and  heav ily  fined  

under  the  C om stock  A ct in  1876  fo r includ ing  

in fo rm ation abou t b irth con tro l in h is book , 

F oote  dele ted  the  offend ing  m ateria l from  sub 

sequen t ed itions. F oote  and  h is  son , how ever, 

subsequen tly  devo ted  them selves  to  the  defense  

of free speech , especia lly th rough financia l 

support to the N ational D efense A ssocia tion  

and  the  F ree  S peech  L eague, organ izations es

tab lished  by  libertarian  rad icals decades  befo re  

R oger B aldw in and  o ther postw ar civ il liber

ta rians created  the  A C L U .

T he  N ational D efense  A ssocia tion , founded  

in  1878 , strenuously  opposed  the  C om stock  A ct 

and  aided  defendan ts  p rosecu ted  under  it. L ib 

ertarian rad icals had m ore am bitious goals 

w hen  they  organ ized  the F ree S peech  L eague  

in 1902 . T hey  w ere conv inced  that increased  

governm ent rep ression of  speech  had  created  

a  broader  group  of  A m ericans concerned  abou t 

its pro tection . T hey  particu larly cited  the im 

peria listic suppression  of  d issen ting  speech  in
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the A m e r ic a n c o lo n ie s w o n du r ing the Sp a n

ish -A m erican W ar of  1898  and  the  ou tburst of  

leg isla tion and  prosecu tions against anarch ist 

speech  after an  anarch ist assassinated  P residen t 

M cK in ley  in  1901 . T he  F ree S peech  L eague, 

un like  the  N ational D efense  A ssocia tion , com 

m itted itse lf to defend ing free speech fo r all 

v iew poin ts. T heodore S chroeder, w ho soon  

becam e the key  adm in istra to r of  the L eague, 

transla ted h is scho larly v iew s on  free speech  

in to argum ents during actual con troversies. 

A lthough the founders of the L eague and  

S chroeder  w ere  libertarian  rad icals, m ore  m ain 

stream  figu res took  an  active part in  its w ork . 

T he  board  of  d irecto rs, fo r exam ple , included  

L inco ln S teffens, the nationally recogn ized  

“m uckrak ing”  jou rnalist, and  G ilbert R oe, the  

best friend  and  fo rm er law  partner of  W iscon 

sin  S enato r R obert M . L a  F olle tte .

T he  F ree  S peech  L eague  fo llow ed  th rough  

on its com m itm en t to defend speech fo r all 

v iew poin ts, bu t its m ajor benefic iaries w ere  

rad icals. T he  L eague  repeated ly  assisted  E m m a  

G oldm an , w ho  w as  frequen tly  arrested  during  

her national speak ing  tou rs on  top ics such  as  

anarch ism  and  b irth  con tro l; M argaret S anger, 

w hose  pub lications  link ing  b irth  con tro l to  class  

strugg le provoked censorsh ip and  arrests by  

C om stock  and  local au thorities; and  the  Indus

tria l W orkers of  the  W orld  (IW W ), w hose  free  

speech  figh ts  aroused  national atten tion  and  ex 

tensive popu lar debate abou t the m eaning of  

free speech . A m ong  its m any  o ther activ ities, 

the  L eague  partic ipated in  tw o  S uprem e C ourt 

cases. It  h ired  C larence  D arrow  and  E dgar  L ee  

M asters in 1904  to  defend  a  B ritish  jou rnalist 

deported in  the m idst of  an  A m erican lec tu re  

tou r  addressing  various  anarch ist sub jects. T he  

L eague  also  rep resen ted  Jay  F ox , the  anarch ist 

ed ito r conv ic ted fo r pub lish ing an  artic le ad 

vocating  nude  bath ing . T he  rep ression  of  an ti

w ar speech under the E sp ionage A ct, w hich  

transfo rm ed the founders of  the A C L U  and  

o ther progressives in to civ il libertarians, be 

cam e yet ano ther issue that the F ree S peech  

L eague added to its already la rge agenda. 

D raw ing  on  the  com m itm en t to  ind iv idual au 

tonom y  in  libertarian rad icalism  and  on  their 

long  experience as activ ists , the  leaders of  the  

F ree S peech L eague tried repeated ly bu t un 

successfu lly  to  conv ince the  em erg ing  A C L U

that the defense of  free speech  shou ld  ex tend  

beyond  the pro tection of  d issen ting po litica l 

speech .

M y  investigation  of  the  prew ar  period  m ade  

m e realize that developm ents during  and  im 

m ediate ly  after W orld  W ar I d id  no t spon tane

ously create the m odem  era of free speech . 

Instead , these developm ents rap id ly  obscured  

the  libertarian  rad ical trad ition  and  transfo rm ed  

jud ic ia l in terp re ta tion of  the  F irst  A m endm ent. 

T he im pact of  the w ar and its afterm ath on  

progressives lies  at the  core  of  th is  process  and  

reveals a  decisive tu rn ing  po in t in  the h isto ry  

of  A m erican libera lism . In  brief, W orld  W ar I 

transfo rm ed m any  progressives in to  civ il lib 

ertarians.

B efore W orld W ar I, m ost progressives 

challenged  trad itional concep tions  of  ind iv idual 

righ ts  pro tected  by  the  C onstitu tion . T hey  iden 

tified constitu tional righ ts w ith  the excessive  

ind iv idualism  to  w hich  they  attribu ted  the  de 

structive inequality and d iv ision they saw  

th roughou t A m erican socie ty . Jud ic ia l recog 

n ition  of  these  righ ts, they  po in ted  ou t, b locked  

necessary  socia l refo rm  th rough  positive sta te  

action . P roperty  and  liberty  of  con tract— ind i

v idual constitu tional righ ts that the S uprem e  

C ourt increasing ly  invoked  to  invalidate  refo rm  

leg isla tion—  dom inated  the  progressive  attack  

on  righ ts. B ut progressives w ere no t sym pa 

thetic to  o ther assertions of  ind iv idual consti

tu tional righ ts, includ ing  cla im s based  on  the  

F irst A m endm ent.

T he em phasis by  progressives on socia l 

harm ony  sim ilarly lim ited  their concep tion  of  

free speech . P rogressives often apprecia ted  

free speech , and  even  d issen t, as qualities that 

a  dem ocratic socie ty  shou ld  nurtu re . B ut  m any  

reacted against d issen t that w as no t d irected  

tow ard positive socia l reconstruction . 

P rogressives often  saw  no  value  in  speech  that 

expressed the structu ra l inev itab ility of  class  

conflic t or that den ied  the feasib ility of  u lti

m ate socia l un ity .

W orld  W ar I brough t to  the su rface these  

la ten t bu t im portan t v iew s abou t free speech  

that had  been  em bedded in  the prio r scho lar

sh ip of progressive in te llec tuals. M ost 

progressives supported the w ar. T hey often  

trea ted  pacifists w ith  im patience or even  hos 

tility , a  reaction m ost dram atically illu stra ted
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by a s e r ie s o f e s s a y s Jo hn D e w e y p u b l is he d in ONMLKJIHGFEDCBA
T h e N e w  R e p u b l i c s o o n a fte r the U nited  S tates 

en tered  the  w ar in  1917 . D ew ey , w ho  w as  the  

lead ing  pub lic in te llec tual in  the coun try , em 

phasized  the socia l im portance of  w idespread  

critica l inqu iry m ore than m ost progressives. 

Y et he  critic ized  pacifist opposition  to  the  w ar 

as  a  fa ilu re to  seize its  dem ocratic possib ilities 

and rid icu led d issen ters fo r invok ing “early  

V icto rian p la titudes”  abou t “ the  sanctity  of  in 

d iv idual righ ts.” 25

T he fa ilu re of  W orld W ar I “ to m ake the  

w orld  safe  fo r  dem ocracy ,”  com bined  w ith  the  

w idespread rep ression of speech during and  

after  the  w ar, fo rced  m any  progressives, includ 

ing  D ew ey , to  reconsider bo th  the ir  prew ar fa ith  

in a  benevo len t sta te and  their correspond ing  

aversion  to  constitu tional righ ts. T hey  re ta ined  

their belief that property and liberty righ ts 

shou ld  no t b lock  progressive socia l and  eco 

nom ic leg isla tion . T hey also cam e to recog

n ize , how ever, the  sta te as a  constan t th reat to

civ il liberties, and they em phasized the cen 

tra lity  of  constitu tional free  speech  to  the  dem o 

cratic them es that they  had  elaborated befo re  

the w ar. T his com bination of  v iew s becam e  

the core of  N ew  D eal constitu tional ideo logy  

in  the 1930s.

T he  progressives  w ho  becam e  postw ar  civ il 

libertarians developed a concep tion of free 

speech  that d iffered  sign ifican tly  from  defenses  

that prevailed befo re the w ar. R eflecting the  

lingering  im pact of  their  earlier v iew s, the  post

w ar  civ il libertarians based  their  em erg ing  con 

cern abou t free speech on its con tribu tion to  

dem ocracy  ra ther than  on  its sta tus  as  a  natu ra l 

righ t of  au tonom ous  ind iv iduals. T hey  stressed  

the  socia l benefits derived from  freedom  of  po 

litica l expression and essen tia lly ignored the  

m any  o ther free speech  issues that libertarian 

rad icals, legal scho lars, and  o ther com m enta

to rs addressed  befo re the  w ar. T he  actual cir

cum stances tha t transfo rm ed progressives in to  

civ il libertarians, especia lly the  severe  rep res

P rofesso r Z achariah  C hafee  of  H arvard  L aw  S choo l m inim ized  and  m ischaraterized free  speech cases  that arose 

befo re  W orld  W ar I in  h is 1919  artic le “F reedom  of  S peech in  W artim e.”  H e is p ictu red  at le ft here  in  1929  w ith  

W alter N . P o llack , a  fe llow  m em ber of P residen t H oover’s  crim e  com m ission .



1 5 6 JOURNAL OF SUPREME COURT HISTORYfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

s io n o f a ntiw a r a nd p o s tw a r r a d ic a l s p e e c h, r e

in fo rced  their in te llec tual pred isposition  to  fo 

cus on  the  pro tection  of  po litica l expression .

In a pragm atic and  la rgely successfu l ef

fo rt to  advance  their new  com m itm en t to  free

dom  of  po litica l speech , the  postw ar civ il lib 

ertarians obscured  bo th  the  m ore  restric tive  ju 

d icia l trad ition and  the m ore pro tective liber

ta rian  rad ical trad ition . C hafee ’s 1919  artic le 

in  the  ONMLKJIHGFEDCBAH a r v a r d  L a w  R e v ie w w as  the  key  docu 

m ent in  th is effo rt. L ike m any  progressives, 

C hafee had  been  un in terested in free speech  

issues  befo re  W orld  W ar I. H e  began  h is  study  

of  free  speech  cases w hen  he  becam e  an  assis

tan t professo r at H arvard  L aw  S choo l in  1916 . 

H is  read ing  soon  led  h im  to  decisions ho ld ing  

that an tiw ar speech  v io la ted  the  E sp ionage  A ct, 

resu lts that horrified C hafee . B y  the tim e he  

w rote “F reedom  of S peech in W ar T im e,”  

C hafee had  com e  to  share  the  w idespread  d is

appo in tm en t am ong  progressives  w ith  the  ou t

com e of  the w ar. T he fa ilu re to ach ieve the  

idealistic goals  underly ing  A m erican  in terven

tion , C hafee suggested , cou ld  be  attribu ted  to  

the rep ression of d issen ting speech that had  

precluded  honest debate during  the  w ar. L ike  

m ost progressives w ho  becam e civ il libertar

ians, C hafee  stressed  socia l in terests  ra ther  than  

ind iv idual righ ts  in  free  speech . H e  especia lly  

em phasized  that the em ergence of  tru th  abou t 

m atters of  pub lic  concern  requ ires broad  safe

guards fo r  po litica l expression .

C hafee ’s  artic le and  subsequen t 1920  book , 

F r e e d o m  o f  S p e e c h ,2 6 soon  becam e the  start

ing  po in t fo r analyzing the m eaning and  h is

to ry  of  the  F irst  A m endm ent. Y et C hafee ’s  ow n  

accoun t of  that h isto ry w as m islead ing . H e  

essen tia lly ignored  prew ar d iscussion of  free  

speech  that d iffered  from  h is  ow n  focus  on  the  

pro tection  of  po litica l d issen t in  a  dem ocracy . 

C hafee  d id  no t fa irly  portray  the  prew ar cases. 

M oreover, desp ite the  urg ings of  o ther scho l

ars he consp icuously ignored the ex tensive 

pub lications of  T heodore S chroeder, the  lead 

ing  prew ar com m entato r on  free speech  w ho  

w rote  from  the  perspective of  libertarian rad i

calism . T he  con trast betw een  their scho larsh ip  

is  te lling . F or  exam ple , S chroeder em phasized  

that the  use  of  an ti-obscen ity  leg isla tion  to  cen 

so r  pub lications abou t con tracep tion  and  o ther 

sexual top ics v io la ted the F irst A m endm ent,

w hereas C hafee cla im ed  that law s proh ib iting  

obscen ity  d id  no t ra ise constitu tional issues.

T o support h is in terp re ta tion of  the F irst 

A m endm ent, C hafee m ade re la ted h isto rica l 

and  legal argum ents. H e m ain ta ined that the  

F ram ers of  the  C onstitu tion , in  order  to  secure  

the  popu lar sovereign ty  w on  by  the  A m erican  

R evolu tion , in tended  the  F irst A m endm ent to  

overth row  the E nglish com m on law  on free  

speech  as fo rm ulated  by  B lackstone earlier in  

the  eigh teen th  cen tu ry . B lackstone in terp re ted  

the  com m on  law  to  preclude  prio r  restra in ts on  

speech , bu t  to  allow  subsequen t pun ishm ent of  

expression  fo r  its  tendency  to  d isrup t  peace  and  

good  order. U ntil C ongress passed  the  E sp io 

nage  A ct in 1917 , C hafee asserted , A m erican  

federal and sta te courts rare ly decided cases  

invo lv ing  free speech  cla im s. H e added  that 

the few  prew ar cases had  no t ind icated the  

boundaries  betw een  pro tected  and  unpro tected  

speech . A s  a  resu lt, he  lam en ted , federal  judges  

lacked  su ffic ien t gu idance  w hen  sudden ly  con 

fron ted w ith an avalanche of  prosecu tions  

against an tiw ar speech under the E sp ionage  

A ct.

C hafee com plained that m ost of these  

judges app lied the ancien t E nglish com m on- 

law  test of  bad  tendency , w hich allow ed the  

sta te to  pun ish  speech  that had  any  tendency , 

how ever rem ote , to  bring  abou t v io la tions of  

law . A ccord ing to C hafee , prosecu to rs and  

judges prev iously  re lied on  the bad  tendency  

test on ly  once  in  A m erican  h isto ry— under  the  

A lien  and  S ed ition  law s passed  by  the F eder

alist C ongress  in  1798 . T he  rep ressive  resu lts , 

C hafee  stressed , enraged  the  A m erican  peop le  

and  destroyed  the  F ederalist party . C hafee  w as  

incredu lous that A m erican  judges m ore than  

one hundred  years la ter had  rev ived  th is d is

cred ited  approach .

A m ong  the  m any  jud ic ia l in terp re ta tions of  

the E sp ionage  A ct, C hafee found  a  few  hope 

fu l signs. H e praised  at leng th  a  decision  by  

federal d istric t judge L earned H and , w hich  

overtu rned the refusal of  the  N ew  Y ork  P ost

m aster to  m ail T h e M a s s e s , a rad ical jou rnal 

that con ta ined  artic les and  cartoons opposing  

the  w ar.27 H and  had  re jected  the  bad  tendency  

test w hile constru ing  the  E sp ionage  A ct to  re 

qu ire a  d irect incitem en t to  un law fu l activ ity  

befo re  speech  cou ld  be  pun ished . C hafee  found
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fu r the r e nc o u r a ge m e nt in the o p in io n o f Ju s

tice H olm es in  ONMLKJIHGFEDCBAS c h e n c k v . U n i te d S ta te s , one  

of  the  in itia l group  of  E sp ionage  A ct cases de 

cided  by  a  unan im ous  S uprem e  C ourt in  M arch  

1919 . A lthough  all fou r  of  these  cases  had  up 

held conv ic tions fo r an tiw ar speech , C hafee  

m ain ta ined  that H olm es ’ op in ion  in  S c h e n c k—  

particu larly a  sen tence con ta in ing  the  phrase , 

“clear and  presen t danger”— closely  resem bled 

H and ’s  incitem en t standard  and  clearly  re jected  

the  bad  tendency  test.

F or  decades, scho lars  accep ted  uncritica lly 

C hafee ’s  m ajor conclusions. M any  of  h is  con 

tem poraries in  the law  schoo ls shared  h is re

vu lsion  a t  the  rep ression  of  an tiw ar speech  and  

had little incen tive to question h is w elcom e  

analysis. S ubsequen t scho lars, w ho  generally  

agreed  w ith  C hafee ’s  defense  of  b road  pro tec

tion  fo r  po litica l speech , d id  no t  reexam ine  the  

underly ing  research  of  w hat had  becom e  a  clas

sic artic le by  an  em inen t professo r. In 1960 , 

how ever, L eonard  L evy ’s  L egacy  of  S uppres

sion 28 v igorously  attacked C hafee ’s in terp re

ta tion of  the orig inal m eaning of the F irst 

A m endm ent. B ased  on  ex tensive  h isto rica l in 

vestigation that C hafee h im self never under

took , L evy “re luctan tly” concluded that the  

F ram ers of  the F irst A m endm ent had  no t in 

tended  to  abo lish  either the  E nglish  com m on- 

law  c rim e  of  sed itious  libel or  the  bad  tendency  

test. B oth  befo re  and  after L evy ’s  book , o ther 

m ajor scho lars critic ized C hafee’s cla im  that 

H olm es in tended  the  ph rase  “clear and  presen t 

danger”  in  S c h e n c k as  a  pro tective standard  of  

F irst A m endm ent in terp re ta tion . S till, w hen  I 

w as  a  law  studen t in  the  early 1970s, C hafee ’s  

h isto rica l assertion  that no  sign ifican t jud ic ia l 

encoun ters  w ith  free  speech  occurred  betw een  

1800  and  1917  rem ained  unchallenged .

M y  research  in  C hafee ’s  private  papers  and  

pub lished  rem in iscences revealed  that he  w as  

fam iliar w ith  m any  of  the prew ar free speech  

cases w hen  he w rote “F reedom  of  S peech in  

W ar T im e.”  I realized  that th is sem inal artic le 

had  obscured  the earlier cases bo th  by  m ini

m izing  the ir  ex ten t and  sign ificance and , m ore  

im portan tly , by  refusing  to  d isclose  their  heavy  

re liance on  the  alleged  bad  tendency  of  speech  

to  deny  free speech  cla im s. A n  accurate pre 

sen ta tion of  the  jud ic ia l trad ition w ould  have  

underm ined C hafee ’s  h isto rica lly  incorrect as

sertion that judges constru ing the E sp ionage  

A ct of  1917  had  rev ived  that bad  tendency  test 

fo r the  first tim e since  the d isastrous S ed ition 

A ct prosecu tions at the  close  of  the  eigh teen th  

cen tu ry . Instead  of  critic iz ing  the  prew ar  cases  

d irectly , as  had  m any  prev ious scho lars, C hafee  

tried  to  h ide  them  as  part of  a  d isingenuous at

tem pt to create a pro tective in terp re ta tion of  

the F irst A m endm ent ou t of  a  restric tive past. 

C hafee ’s accoun ts of  the  F ram ers ’ o rig inal in 

ten t and  of  clear  and  presen t danger, w hich  bo th  

ascribed m ore pro tection to speech than  the  

ev idence perm itted , supported m y  conclusion  

that he  w as w riting  m ore as an  advocate than  

as a  scho lar.

C hafee  had  a  recep tive aud ience  fo r  h is  le 

gal and  h isto rica l m isconstructions as  the  w ar

tim e and  postw ar rep ression of  speech  trans

fo rm ed a  grow ing  num ber of  A m ericans in to  

civ il libertarians. M ost sign ifican tly , C hafee ’s  

artic le prov ided  in te llec tual cover fo r Justices  

H olm es and  B randeis w hen  they  began  to  d is

sen t in  F irst A m endm ent cases in  the fa ll of  

1919 . H olm es had  w ritten th ree of  the four 

E sp ionage  A ct decisions  fo r the  unan im ous  S u

prem e C ourt the prev ious M arch .29 Justice  

B randeis w rote the fourth , w hich  avo ided ad 

dressing  the underly ing F irst A m endm ent is

sues by d ism issing the case on techn ical 

grounds. T he  S uprem e  C ourt decided  its  nex t 

E sp ionage A ct case , A b r a m s v . U n i te d 

S ta te s ,30 in  N ovem ber 1919 . D uring  the  in 

te rven ing m onths, w hen  the hysteria of  the  

postw ar “R ed  S care”  and  the  d isillu sionm ent 

w ith the V ersailles P eace T reaty peaked , 

H olm es and  B randeis en tered the ranks of  

the  postw ar civ il libertarians. A lthough  the  

S uprem e  C ourt m ajority  i n  A b r a m s closely  fo l

low ed  H olm es ’ M arch  op in ions  w hile  again  re

jec ting F irst  A m endm ent attacks  on  E sp ionage  

A ct conv ic tions, H olm es, jo ined  by  B randeis, 

d issen ted .

In  w riting h is d issen t in  A b r a m s , H olm es  

faced  a  m ajor  prob lem . S hack led  by  the  heavy  

w eigh t of  restric tive preceden ts, includ ing  h is  

ow n  earlier E sp ionage A ct op in ions, H olm es  

had to find legal doctrines to support h is  

changed  v iew s. C hafee ’s artic le , pub lished  in  

June 1919 betw een the orig inal M arch deci

sions and^46ram , prov ided  a  brillian t and  con 

ven ien t so lu tion . T he m yth C hafee created
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a bo u t the o r ig ina l a p p e a r a nc e o f “clear and  

presen t danger”  in  ONMLKJIHGFEDCBAS c h e n c k allow ed  H olm es in  

A b r a m s to  re ject the  bad  tendency  test w ithou t 

repud ia ting h is ow n prio r decisions that had  

re lied  so  heav ily  upon  it. H olm es actually  de 

veloped  the  concep t of  clear and  presen t dan 

ger from  a theory of  jud ic ia l deference to  

m ajority w ill and  used  the phrase as a  vari

an t of  the bad  tendency  test. Y et clear and  

presen t danger becam e, th rough C hafee ’s  

m ediation , a pro tective standard of consti

tu tional ad jud ication in  the  A b r a m s d issen t. 

In  a  rem arkab le series of  op in ions  from  1920  

th rough 1927 , B randeis, re ly ing heav ily and  

often  exp lic itly  on  C hafee ’s  scho larsh ip , elabo 

ra ted and  expanded  the pro tection fo r speech  

in troduced  by  H olm es in  A b r a m s . L ike  o ther 

postw ar civ il libertarians, H olm es, and  espe 

In th is 1918 cartoon  

U ncle S am  rounds up  

enem ies of the U nited  

S tates. D uring W orld  

W ar I, C ongress passed  

an am endm ent to the  

E sp ionage A ct of 1917 , 

im posing severe penal

ties on  speech  that in ter

fered w ith the prosecu 

tion  of  the  w ar.

cia lly  B randeis, em phasized  the  im portance of  

po litica l speech  in  a  dem ocracy .

Just  as  H olm es and  B randeis, w ith  the  sub 

stan tia l assistance of  C hafee , transfo rm ed and  

obscured  the restric tive prew ar jud ic ia l trad i

tion , the  A C L U , w ith  w hich  C hafee  m ain ta ined  

a close affilia tion , overshadow ed and super

seded  the libertarian rad icals w ho  had  led  the  

defense  of  free  speech  since  the  C iv il W ar. L ike  

o ther progressives w ho  becam e postw ar civ il 

libertarians, m any  of  the  peop le  w ho  founded  

the  A C L U  in  1920  had  little  in terest in  the  sub 

jec t of  free speech  befo re  the  w ar. A roused  by  

the E sp ionage  A ct prosecu tions and  the ensu 

ing  R ed  S care , they  conceived of  free speech  

alm ost exclusively  in  po litica l te rm s. T he  early  

organ izational w ork  of  the  A C L U  reflec ted  th is  

ideo log ical orien ta tion . C oncen tra ting on  the
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p r o te c t io n o f p o l i t ic a l s p e e c h, the A C L U  ig 

nored  m any  issues that had  preoccup ied  pre 

w ar defenders of  free speech  and  that w ould  

becom e  part of  its ow n  agenda  in  subsequen t 

decades. It  is  revealing  that in  1923  the  A C L U  

re jected  p leas  from  S chroeder and  o ther  liber

ta rian  rad icals to  defend  a  serious p lay  abou t 

prostitu tion  closed  under a  N ew  Y ork  obscen 

ity  law . A lthough  opposition  to  obscen ity  pros

ecu tions had  dom inated  the  defense  of  speech  

by libertarian rad icals befo re the w ar, the  

A C L U , reflec ting C hafee ’s scho larly v iew s, 

den ied  that the suppression of  alleged ly ob 

scene  m ateria l posed  any  sign ifican t th reats  to  

free expression .

In C hafee , H olm es, B randeis, and m any  

em inen t peop le  w ho  jo ined  the  A C L U , W orld  

W ar I created a la rger and  m ore in fluen tia l 

group  than  ever befo re com m itted to  the de 

fense of  free speech . T hem es that Justices  

H olm es and  B randeis borrow ed  from  C hafee  

and developed in op in ions th roughou t the  

1920s  becam e  accep ted  by  the  S uprem e  C ourt 

m ajority  in  the 1930s. M any  S uprem e C ourt 

cases  since  the  1930s  have  reversed  or  im plic

itly overru led restric tive preceden ts decided  

befo re  W orld  W ar  I. Y et  the  sam e  postw ar  civ il 

libertarians w ho  u ltim ate ly helped  transfo rm  

jud ic ia l in terp re ta tion of  the  F irst  A m endm ent 

v iew ed  it m ore  narrow ly  than  had  libertarian 

rad icals and  m any  o ther  prew ar com m entato rs 

w hose concep tion of free speech ex tended  

beyond  po litica l expression .

I w ant to  close by  observ ing  that the  key  

transfo rm ation of  prew ar progressives in to  

postw ar civ il libertarians re la tes d irectly  to  a  

m ajor, and  perhaps the  cen tra l, F irst A m end 

m ent debate  of  our  tim e. T here  are  sign ifican t 

paralle ls betw een the prew ar v iew s of  the  

progressives and  recen t scho larly attacks on  

F irst A m endm ent decisions by  the S uprem e  

C ourt since the 1970s.31 T he typ ical free  

speech  cla im an t today , these  scho lars  observe, 

is  no  longer the  unpopu lar d issen ter w ho  w as  

the  focus  of  the  “w orthy  trad ition”  that began  

w ith  the  postw ar civ il libertarians and  cu lm i

nated  in  decisions by  the  W arren C ourt. In 

stead , the free speech cla im an t in landm ark  

F irst A m endm ent cases has becom e the eco 

nom ically  and  po litica lly  pow erfu l ind iv idual

or corporation seek ing  to  preven t regu la tion  

of  cam paign  financing , the  m edia , and  harm 

fu l speech  d irected  against m inorities, w om en , 

and  ch ild ren . Just as  prew ar progressives at

tacked  the  jud ic ia l re liance on  fo rm ally neu 

tra l righ ts of  property  and  con tract under the  

F ourteen th A m endm ent to  pro tect the eco 

nom ic advan tages of  the w ealthy , curren t 

scho lars  com plain  that  jud ic ia l construction  of  

the F irst A m endm ent preserves inequality  by  

re ly ing on fo rm ally neu tra l righ ts to free  

speech . A nd  ju st as prew ar progressives ar

gued  that socia l in terests lim ited ind iv idual 

righ ts of  property  and  con tract, curren t scho l

ars  invoke  the  dem ocratic socia l in terest w hile  

advocating  restric tions on  ind iv idual righ ts  to  

free speech . C urren t scho lars seem  unaw are  

of  these  analog ies  and  m ay  no t  be  fam iliar w ith  

the  experience  of  the  progressives. Y et in  con 

sidering  the  understandab le calls fo r sta te ac 

tion against speech that arguab ly skew s the  

electo ra l process  or  harm s  the  m ost  vu lnerab le  

m em bers of  socie ty , it is  im portan t to  rem em 

ber  w hat the  progressives learned  so  pain fu lly  

during and  after W orld W ar I. G overnm ent 

regu la tion  of  speech , how ever  w ell in ten tioned  

in itia lly , can  easily  lead  to  rep ression  of  m erely  

unpopu lar v iew s. T he  progressives w ho  be 

cam e civ il libertarians after the w ar grew  to  

apprecia te  the  socia l value  of  F irst  A m endm ent 

righ ts against the sta te . T heir exam ple ind i

cates  that the  search  fo r  alternatives to  the  S u 

prem e  C ourt’s  F irst  A m endm ent decisions  over 

the  past tw en ty -five years shou ld  lead  in  o ther 

d irections than  the d isparagem ent of  “righ ts  

ta lk .”
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D o u g l a s L a y c o c k

“C lear and  p resen t danger” is one of  a  very  few  phrases that passed  from  a S uprem e C ourt 

op in ion  in to  the  pub lic im ag ination and  com m on  vocabu lary . Just in  the  w eek  befo re th is artic le 

w as  delivered  as  a  lec tu re  at  the  C ourt in  O ctober 1999 , the  w ife  of  a  P residen tia l cand idate  said  that 

racism  “ is  a  clear  and  presen t danger;” 1 the  S ecretary of  the  A ir  F orce  w arned  of  a  clear and  presen t 

danger  to  the  quality  of  the  research  fo rce at  A ir F o rce labs;2 scho larly  com m entato rs described  a 

clear  and  p resen t danger  to  the  neighbors  of  rogue  sta tes,3 and  of  a  cred it crisis in  E ast  A sia;4 and  a 

co lum nist decried  the  clear and  presen t danger of  “ the  subsidy  ideo logy .” 5 T he  w eek  befo re  that, 

the  P residen t w arned  abou t the  clear and  presen t danger  of  te rro rism ,6 and  a  U nited  S tates S enato r 

denounced  the  clear  and  p resen t d anger  of  gun  v io lence.7 T he  w eek  befo re  that, the  ONMLKJIHGFEDCBAN e w  Y o r k  P o s t 

reported a  clear and  presen t danger  to  the  M ets  in  the  bo ttom  of  the  eigh th .8

T he phrase  has sp read  around  the  w orld  to  w here  ever E nglish  is w ritten ; I found  qu ite  recen t 

exam ples from  T oron to ,9 S ydney ,10 C anberra ,11 Jakarta ,12 Jerusalem ,13 T el A viv ,14 A nkara ,15 and  

G eneral S an tos  C ity , T he  P hilipp ines, w here  C ity  C ouncilo r  F loren tina  C ongson  said  that im ported  

fish  pose  a  clear and  presen t danger  to  the  city ’s  fish ing  industry .16 A ll to ld , I found  1 ,807  appear

ances  of  “clear  and  presen t danger”  in  new spapers  and  m agazines from  the  beg inn ing  of  1998  to  the  

w eek  of  th is  lec tu re  in  O ctober 1999 .17 N o  o ther  phrase  co ined  by  the  S uprem e  C ourt appeared  so  

often .18

“C lear  and  presen t danger”  appears  in  the  title 

of  eigh t  books  in  m y  U niversity ’s  lib rary , on  top 

ics from  freedom  o f  speech  to  su rg ing  po lar ice  

stream s.19 It w as the title of  a  H arrison F ord  

m ovie20 based  on  a  T om  C lancy  techno th riller,21 

and  no  doub t  vastly  m ore  peop le  learned  it from  

H arrison F ord  than  from  Justice H olm es. B ut 

like  the  less fam ous au thors  befo re  h im , C lancy

chose  the  phrase  in  part because  it w ould  be  fa 

m iliar and  evocative . “C lear and  presen t dan 

ger”  has  had  an  eigh ty -year run  as  rheto ric  and  is  

still go ing  strong  as  cliche .

It had  a  m uch  shorter  run  as law . “C lear and  

presen t danger” w as the dom inan t standard in  

free  speech  cases fo r  on ly  a  decade. T he  phrase  

m eant very  d ifferen t th ings  to  d ifferen t Justices,
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a nd e ve n ve r y d iffe r e n t th ings to the s a m e Ju s

tices at sligh tly  d ifferen t po in ts in  tim e. A nd  it 

never recovered from  its debacle in  ONMLKJIHGFEDCBAD e n n is v . 

U n i te d S ta te s .2 2

T he rem arkab le true sto ry  of  the clear and  

presen t danger test is  w ell know n  to  scho lars in  

the  fie ld , bu t  little  know n  to  the  A m erican  peop le  

or  even  to  m ost  law yers. T he  best accoun t of  the  

orig ins and  early  years of  the phrase is by  m y  

co lleague  D avid  R abban , in  the  final chap ters  of  

F r e e  S p e e c h i n  I t s  F o r g o t t e n  Y e a r s .2 3 P erhaps  

the  best  accoun t  of  the  la ter  years  is  by  m y  teacher 

H arry  K alven  in  A  W o r t h y  T r a d i t i o n . 2 4 F ully  

persuaded  by  their  te lling  of  the  basic  sto ry , I  can  

add  on ly  a  few  in teresting  deta ils , som e  observa

tions  abou t  jud ic ia l m ethod , and  (in  section  V I) a  

brief  response  to  their principal critic . W ith  re 

spect to  jud ic ia l m ethod , I am  struck  by  the  irre l

evance of  constitu tional tex t in  the early cases, 

and  by  the re la tionsh ip betw een the clear and  

presen t danger test and  its successo r, the com 

pelling  in terest test.

I .  H i s t o r i c a l  C o n t e x t

T he  phrase  “clear and  presen t danger”  orig i

nates in som e of  the m ost fundam ental of  free  

speech  cases, those  grow ing  ou t of  resistance to  

A m erican  po licy  in  W orld  W ar I. W ar  is  alw ays 

an  occasion  fo r  d issen ting  speech  and  a  th reat to  

the  freedom  of  that speech . In  W orld  W ar I, cir

cum stances com bined  to  produce  an  unusual de 

gree  of  d issen t and  to  m ake  that d issen t seem , to  

governm ent offic ia ls , especia lly  th reaten ing .

E ven  fo r  a  w ar, W orld  W ar  I w as  aw fu l. T ac

tics  fa iled  to  adap t to  huge  advances in  the  tech 

no logy  of  k illing , and  a  generation  of  E uropeans 

d ied  in  the  long  sta lem ate in  the  trenches. S om e  

b lam ed  the arm s m erchan ts w ho so ld  the new  

techno logy . P residen t W ilson  said  it w as a  w ar 

to  m ake  the  w orld  safe  fo r  dem ocracy , bu t  it  cou ld  

also  be  in terp re ted as a  con tinuation of  ancien t 

E uropean  feuds  and  a  battle  fo r  dom inance  am ong  

E uropean  em pires. T oday  it seem s  obv ious  that 

our national in terest w as in  the su rv ival of  the  

o ther  great dem ocracies. B ut  that w as  less  obv i

ous  in  1917 , w hen  som e  A m ericans still though t 

of  G reat B rita in  as  our  h isto ric  national enem y.25

W orld  W ar I also  cam e at a  tim e of  w orker 

unrest th roughou t the industria lized w orld . In 

dustria liza tion  had  created  m iserab le  facto ry  jobs

fo r long  hours  at low  pay ; it  had  no t  yet created  

h igh  standards of  liv ing  fo r  m ost of  the  popu la 

tion . In the U nited S tates, these cond itions  

spaw ned  a  la rge un ion  m ovem ent, and  w ith in  

that  m ovem ent, a  m uch  sm aller  bu t  still substan 

tia l socia list w ing .

In  1910 , m ore  than  a  quarter  of  the  adu lt  m ale  

popu lation  w as  fo re ign  bom .26 M uch  of  the  re 

cen t im m igration w as from  eastern and  sou th 

ern  E urope, and  these  new  im m igran ts seem ed  

of  doub tfu l  re liab ility  to  m any  A m ericans. S om e  

of  them  had sym path ized w ith revo lu tionary  

m ovem ents  in  E urope, and  som e  of  them  brough t 

those  sen tim en ts w ith  them  to  A m erica . A bout 

ten  percen t of  the popu lation w ere either G er

m an-bom  or the  ch ild ren  of  G erm an-bom  par

en ts.27 It had  been  perfectly  leg itim ate to  sym 

path ize  w ith  G erm any  during  the  th ree  years  of  

A m erican neu tra lity ; that sudden ly changed  

w hen  the U nited  S tates en tered  the  w ar on  the  

side  of  the  A llies.

T hese  curren ts of  d issen t com bined  to  gen 

erate  a  substan tia l body  of  an ti-w ar  pro test, m ix 

ing  peace  them es  w ith  socia list w orkers  them es 

and G erm an ethn ic them es. C ongress w as  

alarm ed , and  in  the E sp ionage  A ct,28 it m oved  

delibera te ly to lim it d issen t. T he C onference 

C om m ittee dele ted a section expressly au tho 

riz ing  censorsh ip  of  the  press,29 bu t  le ft in  a  sec 

tion expressly au thoriz ing censorsh ip of  the  

m ails. T he  m ost  far  reach ing  clauses  of  the  orig i

nal A ct prov ided :

[W jhoever, w hen  the  U nited  S tates  is  at 

w ar, shall w illfu lly cause or attem pt to  

cause in subord ination , d isloyalty , m u 

tiny , or  refusal of  du ty , in  the  m ilitary  or  

naval fo rces  of  the  U nited  S tates, or  shall 

w illfu lly  obstruct the  recru iting  or  en list

m ent serv ice  of  the  U nited  S tates, to  the  

in ju ry of  the serv ice or of  the U nited  

S tates, shall be  pun ished  by  a  fine  of  no t 

m ore  than  $10 ,000  or  im prisonm ent fo r 

no t m ore  than  tw en ty  years, or  bo th .30

It  w ould  have  been  easy  to  in terp re t th is  sta t

u te  to  m inim ize free  speech  prob lem s. If  “w ill

fu lly” and  “attem pt” had  been  read  to  requ ire  

specific ev idence of  crim inal in ten t, if  “cause”  

had  been  read  to  requ ire  a  close  and  d irect causal 

re la tionsh ip  to  actual in subord ination  or  obstruc-
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U nion leader and  perenn ia l presiden tia l cand idate of the S ocia list P arty , E ugene D ebs w as prosecu ted fo r 

m aking  a  speech  in  1918  opposing  the  w ar on  the  ground  that w ork ing  m en  shou ld  oppose  cap ita lists and  no t 

figh t each  o ther.

tion , if  the  courts  had  assum ed  that C ongress  d id  

no t m ean  to  crim inalize po litica l debate , th is  ar

tic le m igh t never have  been  w ritten .

L earned  H and  took  a  la rge  step  in  that d irec

tion  in  h is op in ion  in  ONMLKJIHGFEDCBAM a s s e s P u b l i s h in g C o . v . 

P a t te n ,3 ' a  su it seek ing  to  com pel the  P ostm as

te r G eneral to  perm it the  m ailing  of  a  le ft w ing  

an ti-w ar pub lication called T h e M a s s e s . H and  

construed  the sta tu te to  proh ib it on ly  d irect in 

citem en t to  un law fu l conduct, argu ing  that any  

m ore restric tive m eaning w ould  be so  at odds  

w ith  A m erican  trad itions of  free speech  that he  

w ould  no t im pu te it to  C ongress w ithou t a  very  

clear C ongressional sta tem en t of  the m ore re 

stric tive ru le .

T he  S econd  C ircu it prom ptly  reversed , in  an  

op in ion  that em phasized  deference  to  the  d iscre

tion  of  the  P ostm aster G eneral, and  also  em pha

sized  the  then  prevailing  jud ic ia l doctrine  in  free  

speech  cases.32 T his  doctrine , taken  d irectly  from  

the E nglish  com m on  law  of  sed itious libel, has  

com e  to  be  know n  as  the  “bad  tendency”  test. It 

held  that governm ent cou ld  pun ish  speech  that 

tended  to  cause  un law fu l consequences.33

T he  m ost shock ing  recen t app lica tion  in  the

S uprem e C ourt had  been  P a t te r s o n v . C o lo 

r a d o  ,34 affirm ing the  conv ic tion  of  a  new spa 

per pub lisher (w ho w as also a U nited S tates  

S enato r) fo r critic iz ing decisions of  the  C olo 

rado S uprem e C ourt. T he decisions w ere in  

fact ou trageous, bu t  the  critic ized  ju stices held  

P atterson in  con tem pt of  court.35 It w as per

haps  a  sav ing  grace that the  penalty  w as on ly  

a  $1 ,000  fine .

In  P a t te r s o n , as in  the  quo ted  section  of  the  

E sp ionage  A ct and  in  the  com m on  law  of  sed i

tious libel, fa lsehood  w as no t an  elem en t of  the  

crim e and tru th w as no t a defense . Justice  

H olm es  w rote  fo r  the  C ourt that  the  F irst  A m end 

m ent pro tects against prio r  restra in ts of  pub lica

tion , bu t allow s “ the subsequen t pun ishm ent of  

such  [pub lica tions] as m ay  be  deem ed  con trary  

to  the  pub lic  w elfare . T he  prelim inary freedom  

ex tends as w ell to  the fa lse as to the true; the  

subsequen t pun ishm ent m ay  ex tend as w ell to  

the  true  as  to  the  fa lse .” 36

U nder  the  bad  tendency  test, any  critic ism  of  

the  w ar, includ ing  tru th fu l critic ism , po ten tia lly  

v io la ted  the  E sp ionage  A ct. C ritic ism  of  the  w ar 

had  the  fo reseeab le  effect of  m aking  young  m en
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le s s l ike ly to e n l is t , a nd s p e a ke r s w e r e p r e s u m e d 

to in te nd the na tu r a l c o ns e qu e nc e s o f the ir a c ts ; 

the r e fo r e , to c r i t ic ize the w a r w a s w il l fu l ly to 

o bs tr u c t the r e c r u it ing s e r v ic e . T he m o r e ha r s h 

o r r a d ic a l the c r i t ic is m , the m o r e l ike ly the v io

la tion . T he governm ent argued  that any  pub li

cation  or  any  speech  to  a  la rge  group  m igh t  reach  

draft-age m en; w hen  necessary , it argued  that 

com m unications to  w om en  m igh t be  passed  on  

to  their sons, bro thers, and  sw eethearts . Judges  

in structed  on  som e  varia tion  of  the  bad  tendency  

test in  all bu t a handfu l of  the m ore than  tw o  

hundred  speech  prosecu tions  during  the  w ar. S o  

in structed , ju ries conv ic ted .37

T he governm ent w as su rely  righ t that criti

cism  of  the  w ar m ade  m en  less likely  to  en list. 

T he  prob lem  w as  no t  that  the  law  m ade  no  sense , 

or that the speech d id  no  harm . T he prob lem  

w as  that critic ism  of  governm ent po licy  is  at the  

very  core of  the F ree S peech  C lause and  at the  

very  core  of  dem ocratic self-governm ent. T his  

is  w hy  the  cases  w ere  so  fundam ental.

It has  becom e  a  com m on  observation  in  our  

tim e, no t  yet  tested  by  a  w ar  w ith  unam biguously  

im portan t stakes fo r the nation , that te lev ision  

coverage of  w ar has  m ade  dem ocracies unw ill

ing  to  take  casualties. T he  governm ent’s  fear in  

W orld  W ar  I  w as  sim ilar. T he  governm ent feared  

that v iv id  descrip tions of  w arfare and  v iv id  at

tacks  on  the  w isdom  of  the  w ar  m igh t  m ake  m en  

less w illing  to  serve and  less  w illing  to  risk  be 

com ing  casualties. T here  w ere  tw o  w ays  of  de 

scrib ing the issue , and  bo th  descrip tions w ere  

true . U nlim ited  critic ism  of  the  w ar  w ould  hurt 

the  w ar effo rt, although  the  governm ent p lain ly  

overestim ated the effects. U nlim ited critic ism  

of  the w ar w as also core po litica l speech in  a  

dem ocracy .

E ven  if  the  courts had  held  that harsh  criti

cism  of  governm ent po licy  cou ld  no t in  itse lf  be  

a  crim inal offense , that w ould  leave  hard  ques

tions abou t sta tem en ts that w ent beyond  harsh  

critic ism . W hat if  the  harsh  critic  im plic itly— or  

exp lic itly— urged  m en  to  v io la te law s regu la t

ing  conduct? H arsh  critic ism  easily  sp ills over 

in to  rheto ric abou t resistance , often  hyperbo lic , 

som etim es serious. E ffective po litica l rheto ric 

rare ly  draw s the fine d istinctions found  in  ph i

lo sophy  jou rnals and  law  rev iew s. If  the w ar 

oppressed  the  m asses, it easily  fo llow ed  that the

m asses shou ld  no t cooperate in  their ow n  op 

pression .

I I .  T h e  F i r s t  O p i n i o n s

T he w ar w as over by  the tim e the issue  

reached the S uprem e C ourt. B ut to lerance of  

po litica l d issen t had  no t been  resto red , and  the  

prosecu tions con tinued , even increased . T he  

peace  nego tia tions  d id  no t  ach ieve  W ilson ’s  ide 

alistic v ision  of  the w ar, and  it tu rned  ou t that 

there  had  been  secre t trea ties and  te rrito ria l am 

b itions  am ong  the  A llies; th is  partia l v ind ication  

of  the  critics, how ever sligh t, w as  no t w elcom e  

new s. T he  B olshev ik  R evolu tion  and  the R us

sian  C iv il W ar  w ere  new  sources  of  conflic t and  

governm ental fear, and  there w as a  m ajor R ed  

S care  in  1919-20 . T he  C om m unist P arty  U .S .  A . 

w as  fo rm ed  in  1919 , a  m ajority  of  sta tes enacted  

new  leg isla tion against rad ical speech , and  in  

January 1920 , the federal governm ent arrested  

ten thousand suspected C om m unists in the  

P alm er ra ids.38

T he  C ourt  w rote  its  first th ree  E sp ionage  A ct 

op in ions in  M arch 1919 . C harles S chenck , the  

lead  defendan t in  ONMLKJIHGFEDCBAU n i te d S ta te s v . S c h e n c k , had  

arranged  the  prin ting  and  d istribu tion  of  fifteen  

thousand  flyers  fo r  the  S ocia list P arty .39 T he  flyer 

said  the  C onscrip tion  A ct  v io la ted  the  T hirteen th  

A m endm ent and w as “a m onstrous w rong  

against hum anity ,”  and  that those  w ho  fa iled  to  

assert their  righ ts  w ere  help ing  to  deny  the  righ ts  

of  all. It said  “D o  no t subm it to  in tim idation ,”  

bu t the C ourt no ted , “ in  fo rm  at least, [it] con 

fined  itse lf  to  peacefu l m easures, such  as  a  peti

tion  fo r  the  repeal of  the  act.” B oth  defendan ts 

w ere  conv ic ted ; their sen tences do  no t  appear in  

the reports . T his w as the governm ent’s stron 

gest  case  in  the  S uprem e  C ourt, because  S chenck  

had  m ailed  the flyer on ly  to  m en  w ho  had  re 

ceived  their draft no tices, and  because a la rge  

m ailing  so  d irected  m igh t have  supported  an  in 

ference of  actual in ten t to  d isrup t the  draft.

T he  defendan t in  D e b s v . U n i te d S ta te s w as  

E ugene  D ebs, the  g reat un ion  leader and  peren 

n ial  presiden tia l cand idate  of  the  S ocia list P arty .40 

H e w as prosecu ted fo r a  speech to  the party ’s  

1918 sta te conven tion in C anton , O hio . T he  

speech  w as m ostly  abou t socia lism , w hich  the  

C ourt conceded  w as  ou tside  the  E sp ionage  A ct.
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B u t s o c ia l is ts o p p o s e d the w a r , be c a u s e w o r k

ing  m en  w ere  k illed  and  m aim ed  in  the  figh ting  

and  because  w ork ing  m en  of  d ifferen t coun tries 

shou ld  be un ited  against cap ita lists in stead of  

figh ting  each  o ther. In  h is  speech  to  the  conven 

tion , D ebs had  v igorously critic ized the w ar, 

praised  several persons  w ho  had  been  conv ic ted  

of  aid ing  or  encourag ing  o thers  to  refuse  induc 

tion , urged  delegates to  decide fo r them selves 

w hether  there  shou ld  be  a  w ar, and  to ld  them  “ to  

know  that you  are fit fo r som eth ing  better than  

slavery  and  cannon  fodder.”  D ebs  w as  conv ic ted  

and  sen tenced  to  ten  years  in  prison .ONMLKJIHGFEDCBA
U n i te d  S ta te s v . F r o h w e r k w as  a  prosecu tion  

of  Jacob  F rohw erk , w ho had  pub lished  a  series 

of  artic les critic iz ing the  w ar and  the  draft in  a  

G erm an-language new spaper  in  S t. L ouis.41 T he  

sta tem en t that cam e closest to  urg ing un law fu l 

action  appears to  have  been  a  paragraph  to  the  

e ffect that it  w ould  be  understandab le  if  so ld iers 

refused  to  figh t, even  though  such  so ld iers  w ould  

techn ically  b e  in  the  w rong . F rohw erk  w as  con 

v icted  and  sen tenced  to  ten  years in  prison .

Justice  H o lm es  w rote  the  op in ion  in  all th ree  

cases. T he fam ous phrase first appears in  

S c h e n c k v . U n i te d S ta te s , and  on ly  in  S c h e n c k ' .

T he  question  in  every  case is  w hether  the  

w ords used are used in such circum 

stances  and  are  of  such  a  natu re  as  to  cre

a te a  clear and  presen t danger that they  

w ill bring  abou t  the  substan tive ev ils  that 

C ongress has a  righ t to  preven t. It is a 

question of  prox im ity  and  degree .42

A pply ing th is standard , the C ourt unan i

m ously  affirm ed the conv ic tion in  S c h e n c k . A  

w eek la ter, it unan im ously affirm ed F r o h w e r k 

and  D e b s on  the  au thority  of  S c h e n c k . In  1920 , 

runn ing  from  h is  prison  cell, D ebs  go t 919 ,000  

vo tes  fo r  P residen t of  the  U n ited  S tates. In  1921 , 

P residen t H ard ing  com m uted  h is  sen tence, along  

w ith  tw en ty -th ree o thers im prisoned  fo r po liti

cal speech .43

L ater  the  clear and  presen t danger test cam e  

to  be  understood  as  pro tective  of  speech . “C lear”  

and  “presen t” cam e to  be  restric tive m odifiers, 

lim iting the class of  dangers to  on ly  those that 

w ould clearly and  presen tly fo llow  from  the  

speech . B ut  none  of  th is  is  in  S c h e n c k , F r o h w e r k , 

or  D e b s . It seem s clear tha t fo r  H olm es, “clear

and  presen t danger”  w as  m erely  a  paraphrase  of  

the  bad  tendency  test. In  the  paragraph  that con 

ta ined  the  phrase “clear and  presen t danger,”  he  

tw ice referred to  the flyer’s “ tendency”  to  ob 

struct the  d raft.44

T he lead ing casebook no tes that the  ju ry  

cou ld no t have been in structed on  clear and  

presen t danger, and  asks w hy  there w as no t a  

rem and fo r a  new  tria l under proper in struc

tions.45 T he easy  answ er  w ould  be that H olm es 

w as cheating on  the record , bu t that is no t the  

exp lanation . T he  exp lanation  is  that  the  ju ry  had  

been  in structed  on  the bad  tendency  test, and  in  

H olm es ’ v iew , that in struction  w as correct. A s  

of  M arch 1919 , bad  tendency and  clear and  

presen t danger  w ere  the  sam e.

T he S c h e n c k op in ion  d id  take one step  to 

w ards greater pro tection fo r speech : H olm es 

confessed  possib le  erro r in  h is earlier sta tem en t 

that  the  F ree  S peech  C lause  p ro tects  on ly  against 

prio r  restra in ts.46 A n  am icus brief  in  D e b s had  

ta rgeted  that issue , argu ing  tha t the  lim ita tion  to  

prio r  restra in ts  cam e  from  B lackstone, that it  rep 

resen ted a  d ispu ted  v iew  even  in  E ngland  and  

even  w hen  it  w as  w ritten , that  the  S peech  C lause  

w as in tended to supersede B lackstone and  the  

law  of  sed itious libel, and  that A m ericans had  

repeated ly so concluded , citing S t. G eorge  

T ucker’s  A m erican  ed ition  of  B lackstone  in  1803  

and  the  nearly  un iversal repud ia tion  of  the  S ed i

tion  A ct  T he  brief  com pared  B lackstone ’s  belief 

in  the  efficacy  of  a  ru le  against prio r  restra in ts to  

h is  belief  in  w itchcraft: bo th  had  an  “h isto rica l 

in terest,”  bu t neither w as a  c red ib le m easure o f  

constitu tional liberty in the U nited S tates.47  

P a t te r s o n v . C o lo r a d o seem ed to confine the  

S peech  C lause  to  prio r restra in ts,48 and  S c h e n c k 

appeared  to  repud ia te  that erro r. In  a  1922  le tter 

to P rofesso r Z echariah C hafee , H olm es con 

fessed  m uch  m ore clearly than  in  S c h e n c k that 

he  had  no t know n  the  re levan t h isto ry  and  had  

sim ply  been  m istaken  in  P a t te r s o n . *9

I I I .  T h e  I r r e l e v a n c e  o f  C o n s t i t u t i o n a l  T e x t

T he S c h e n c k op in ion ’s brief d iscussion of  

prio r restra in t seem ed  to  acknow ledge that the  

S peech  C lause m ust m ean  som eth ing . B ut the  

m ost strik ing  th ing  abou t the unpro tective op in 

ions in  th is era  is  the  u tter irre levance of  consti

tu tional tex t. It appears  to  have  m ade  no  d iffer-
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Fe llo w R u s s ia n e m igr e s 

Sa m u e l L ip m a n, H y m a n 

L y c ho w s ky , M o ll ie Ste ine r , 

a nd Ja c o b A br a m s w e r e 

c o nv ic te d u nde r the E s p io

nage  A ct of  d istribu ting  sev 

eral thousand  cop ies  of  leaf

le ts in E nglish and in  Y id 

d ish to m unitions w orkers  

calling on them  to strike . 

T hey  d id  no t oppose  the  w ar  

in  G erm any  bu t ra ther U .S . 

in terven tion  in  R ussia ’s  civ il 

w ar.

ence to  the  judges that speech  w as sing led  ou t 

fo r specia l constitu tional pro tection . H olm es  

drew  h is  analysis of  speech  offenses in  ONMLKJIHGFEDCBAS c h e n c k 

d irectly  from  h is  analysis  of  crim inal attem pts in  

T h e  C o m m o n L a w ,  the book  that had  begun  

h is scho larly  career nearly  fo rty  years befo re .50 

T h e  C o m m o n  L a w  sough t to  m inim ize the  re l

evance  of  sub jective in ten t. H olm es argued  that 

the  governm ent can  pun ish conduct that causes  

consequences  the  governm ent w ishes  to  d iscour

age. It can pun ish as an attem pt conduct that 

fa iled  to  produce  the fo rb idden  consequence, if  

the conduct w ould  norm ally have had  the fo r

b idden  consequence as its natu ra l and  probab le  

effect. H olm es trea ted the speech in  S c h e n c k 

like  an  attem pted  obstruction  of  the  draft; the  d if

ference betw een  attem pt by  speech  and  attem pt 

by  physical acts  appears  to  have  m ade  no  d iffer

ence. T he  sen tence im m ediate ly fo llow ing  and  

elaborating the reference to clear and  presen t 

danger— “ It is a question of  prox im ity and  de 

gree”— w as taken verbatim  from  an earlier 

H olm es op in ion d iscussing an  attem pt to  m o 

nopo lize .51

P erhaps even m ore revealing , H olm es had  

said  in  a  le tter to  H and  that freedom  of  speech  

“stands  no  d ifferen tly  than  freedom  from  vacci

nation ,” 52 a substan tive due  process cla im  that 

the C ourt had recen tly re jected .53 T he C ourt 

exp lic itly equated free speech  w ith  substan tive  

due  process  in  a  1925  speech  case , G i t l o w  v . N e w  

Y o r k : “E very  presum ption is to  be indu lged  in  

favor of  the  valid ity  of  the sta tu te .... [P jo lice 

‘sta tu tes m ay  on ly  be  declared unconstitu tional 

w here  they  are  arb itrary  or  unreasonab le.. .’” 54 

In  support of  th is po in t, the  C ourt cited  M u g le r 

v . K a n s a s ,5 5 a  case upho ld ing  proh ib ition  of  al

coho lic  beverages against a  substan tive  due  pro 

cess challenge, and  G r e a t N o r th e r n R a i lw a y v . 

C la r a  C i t y ,5 6 a  case  upho ld ing  a  requ irem en t that 

a ra ilroad bu ild  a sidew alk across its righ t-o f- 

w ay.

It appeared  no t to  m atter that there  is  no  vac 

cination  clause , bu t there is a  S peech  C lause; or  

that the  C onstitu tion expressly  au thorizes regu 

la tion of  com m erce, bu t specifica lly proh ib its 

law s  abridg ing  the  freedom  of  speech , and  that it 

does  so  in  language  that is  tex tually  abso lu te . It
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is no t c le a r w ha t d iffe r e nc e i t m a de tha t the 

Sp e e c h C la u s e ha d be e n a dde d to the C o ns ti tu

tion , or w hat d ifference it w ould  have  m ade if  

the  S peech  C lause  had  been  repealed . T he  D ue  

P rocess or any  o ther clause w ould  do  as w ell. 

T his  seem s  to  be  an  ex trem e  in stance  of  the  C on 

stitu tion  being  w hat the  judges  say  it is . W hole  

clauses cou ld  appear  and  d isappear at w ill. F or  

Justice  H olm es  and  Justice  B randeis, the  S peech  

C lause  w as abou t to  appear.

I V .  T h e  C o n v e r s i o n  o f  H o l m e s a n d  

B r a n d e i s

In  the  sum m er  of  1919 ,  H olm es  and  B randeis 

decided  that the  prosecu tion  of  speech  had  gone  

too  far. It is  no t  clear  w hat changed  their  m inds. 

H olm es  never adm itted  that he  had  changed  h is  

m ind ,57 and  B randeis appears  to  have  acknow l

edged  a  sh ift in  position  on ly  in  conversations 

w ith  F elix  F rankfu rter.58

W e  know  that even  befo re  ONMLKJIHGFEDCBAS c h e n c k , H olm es  

and  B randeis  had  been  m ore  w illing  than  the  rest 

of  the  C ourt to  pro tect speech  in  the  m ost egre

g ious  cases. H olm es  had  prepared  a  d issen t in  a  

case  in  w hich  the  defendan t w as conv ic ted  un 

der  the  E sp ionage  A ct fo r  send ing  a  private  peti

tion  to  the governor of  S outh  D akota and  tw o  

o ther offic ia ls . T he m ajority w as prepared to  

affirm , bu t  the  governm ent confessed  erro r.59

W e know  the th ree op in ions in  the sp ring  

w ere  heav ily  critic ized  in  pub lished  artic les and  

in  private correspondence, includ ing  an  artic le 

by  E rnst F reund  in T h e N e w R e p u b l i c .6 0 W e  

know  that H olm es  had  conversations  w ith  som e  

of  those  peop le  over  the  sum m er. W e  know  that 

there  w ere  pressu res  on  H arvard  that sum m er  to  

fire  F elix  F rankfu rter, H aro ld  L ask i, and  R oscoe  

P ound , and  that H olm es w rote the  presiden t of  

H arvard  on  their behalf.61 M any  A m erican  in 

te llec tuals w ho  had  supported the  w ar and  had  

g iven  little though t to  the speech  prosecu tions 

during  the  w ar  now  becam e  concerned  abou t  the  

th reat to  free speech . A  sign ifican t free speech  

m ovem ent began  to  em erge.62

T he  m ost im portan t pub lished  critique w as  

C hafee ’s  “F reedom  of  S peech  in  W ar  T im e,”  in  

the  June  1919  issue  of  the  H a r v a r d  L a w  R e v ie w .6 3 

C hafee reported cases far m ore shock ing  than  

those that had  been affirm ed by  the S uprem e  

C ourt. A  w om an  had  been  sen tenced  to  ten  years

in  prison  fo r  w riting  a  le tter to  the  ed ito r of  the  

K a n s a s C i t y  S ta r that said , “ I am  fo r  the  peop le  

and  the governm ent is fo r the  profiteers,” and  

m en  prosecu ted  fo r  com m ents  in  private  conver

sations.64

B ut  C hafee  d id  no t  b lam e  the  S uprem e  C ourt, 

and  he  d id  no t  call fo r  ou trigh t repud ia tion  of  all 

th ree decisions from  the sp ring . H e endorsed  

H and ’s incitem en t test from  M a s s e s as consis

ten t  w ith  bo th  the  F irst  A m endm ent and  the  com 

m on  law  of  attem pts. T hen  he  said  that S c h e n c k 

and  F r o h w e r k “w ere  clear  cases  of  incitem en t to  

resist the draft, so  that no  real question  of  free  

speech  arose .” 65 T his  w as  a  stre tch  as  to  S c h e n c k , 

and  preposterous as  to  F r o h w e r k , if  these  pub li

cations  coun ted  as  incitem en t, an  incitem en t test 

w ould  be  little help . A nyw ay , neither case  had  

been  decided  on  the  ground  of  incitem en t. B ut 

now  C hafee had  to re ject on ly one case as  

w rong ly  decided .

N ext he  quo ted  w hat H olm es  had  said  abou t 

free speech  in  S c h e n c k , ita lic iz ing the sen tence  

abou t “a  clear and  presen t danger  that they  w ill 

bring  abou t the substan tive ev ils that C ongress  

has  a  righ t  to  preven t.”  C hafee  no ted  that  H olm es 

had  no t  defined  the  substan tive  ev ils  to  w hich  he  

referred  in  th is  sen tence, bu t that if  the  re levan t 

ev ils w ere “overt acts of  in terference w ith  the  

w ar,”  then  the  clear and  presen t danger  test w as  

very  close to  H and ’s incitem en t test.66 T his is  

rem arkab le from  our perspective , after m any  

years  of  con trasting  H and  w ith  H olm es. B ut  the  

reason ing seem s to  have been  that on ly  d irect 

incitem en t is  likely  to  create a  clear and  presen t 

danger. A nd  C hafee  had  ra tcheted  up  the  requ ired  

danger, from  the  possib ility  that som eone  som e

w here  m igh t try  to  evade  the  draft to  “overt acts  

of  in terference w ith  the  w ar.”

C hafee conceded  that if  the C ourt had  ap 

p lied  the  clear  and  presen t danger  test  to  D e b s , it 

w ould  have  had  to  reverse . A pparen tly  H olm es  

had  no t closely  attended  to  the  ju ry  in structions; 

the  ju ry  had  been  perm itted  to  conv ic t on  a  m ere  

show ing  of  bad  tendency . “If  the  S uprem e  C ourt 

test is  to  m ean  any th ing  m ore  than  a  passing  ob 

servation , it m ust be  used  to  upset conv ic tions 

fo r  w ords  w hen  the  tria l  judge  d id  no t  in sist that 

[those w ords] m ust create a ‘clear and  presen t 

danger ’ of  overt acts.” 67

C hafee  w as  the  first to  use  “clear  and  presen t 

danger”  to  m ean  any th ing  m ore than  ju st dan 
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ge r . H e ga ve the p hr a s e c o nte nt tha t i t s e e m s to 

ha ve in o r d ina r y E nglis h bu t tha t i t  ha d no t ha d ONMLKJIHGFEDCBA
i n  S c h e n c k . Su r e ly H o lm e s w a s no t fo o le d . B u t 

i f  H o lm e s w e r e lo o k ing fo r a w a y to c ha nge h is 

m ind w itho u t c o nfe s s ing e r r o r , C ha fe e ha d o f

fered  h im  a  w ay.

T he  change  of  position  cam e in  N ovem ber, 

in  A b r a m s v . U n i te d S ta te s ? * A b r a m s d iffered  

from  S c h e n c k , F r o h w e r k , and  D e b s in several 

w ays, and  those  d ifferences m igh t  have  m attered  

to  H olm es and  B randeis. T he  d ifferences m igh t 

have  suggested  possib le  d istinctions; they  m igh t 

also  have  suggested  that there w as little lim it to  

how  far these  prosecu tions m igh t go , although  

the S outh  D akota  petition  case shou ld  have al

ready  show n  them  that.

T he  first d ifference w as  that  A bram s  and  h is  

codefendan ts d id  no t oppose  the  w ar w ith  G er

m any , bu t ra ther the fu tile U .S . in terven tion in  

the R ussian C iv il W ar. L enin and  the B olshe

v iks seized  con tro l of  the R ussian  governm ent 

essen tia lly  by  a  coup  in  S t. P etersburg ; there  fo l

low ed  a  th ree-year C iv il W ar fo r con tro l of  the  

coun try .69 T he U nited S tates landed  troops at 

M urm ansk ,  A rkhangelsk , and  V lad ivostok , w ith  

no  clear idea  of  w hat  they  m igh t do , and  w ithou t 

nearly  enough  num bers  to  m ake  any  d ifference.70 

T he N orth R ussia con tingen t sat in trenches 

th rough  the w in ter, six  hundred  m iles north  of  

S t. P etersburg , in  24-hour darkness w ith aver

age  tem peratu res at 30  below . T he  V lad ivostok  

con tingen t m oved  in land  along  the  T rans-S ibe

rian  ra ilroad , m ostly  stay ing  beh ind  the  figh ting , 

and  le ft the w ay  they  had  com e w hen  the tide  

tu rned  in  favor  of  the  R eds. T he  w hole  ep isode  

w as  one  of  the  dum ber  fo re ign  po licy  adven tu res 

in  A m erican  h isto ry . B ut that w as the  ta rget of  

the  A b r a m s pro test.

A bram s  and  h is  associa tes produced  several 

thousand  cop ies of  tw o  leafle ts , one  in  E nglish  

and  one  in  Y idd ish , w arn ing  m unitions w orkers 

that  they  w ere  m aking  bu lle ts  to  k ill R ussians  as  

w ell as  G erm ans, and  urg ing  a  general strike  to  

pro test  A m erican  opposition  to  the  R ussian  R evo 

lu tion . T hey in sisted that they  hated G erm an  

m ilitarism  m ore  than  the  A m erican  governm ent 

d id . S om e of  these leafle ts w ere d istribu ted in  

secre t; the  rest  w ere  dum ped  ou t  of  an  upper  sto ry  

w indow .

T he  o ther  d ifference  betw een /!b r a m s and  the  

earlier cases is that A bram s and  h is associa tes

w ere conv ic ted  under  the 1918  A m endm ents to  

the  E sp ionage  A ct.71 T he  A tto rney  G eneral had  

com plained that w hile the E sp ionage A ct w as  

effective  against organ ized  propaganda, it  d id  no t 

reach  “ ind iv idual, casual, or  im pu lsive d isloyal 

u tterances.” 72 T o  correct th is  perceived  defect, 

C ongress  added  several new  offenses to  the  E s

p ionage  A ct, and  increased  the  m axim um  sen 

tence . T he  am endm ents m ade it a  fe lony , pun 

ishab le by  im prisonm ent fo r tw en ty years, to  

“w illfu lly  d isp lay  the  flag  of  any  fo re ign  enem y,”  

or  to  u tter  or  pub lish  “any  d isloyal, profane, scur

rilous, or  abusive  language  abou t  the  fo rm  of  gov 

ernm ent of  the  U nited  S tates,”  or its flag , or  its  

m ilitary  fo rces, or  their un ifo rm . P erhaps m ost 

rem arkab ly , it  w as  a  fe lony  pun ishab le  by  tw en ty - 

years im prisonm ent to  “by  w ord  or act oppose  

the  cause  of  the  U nited  S tates”  in  the  w ar. D ebs  

had  been  charged  w ith  opposing  the  cause  of  the  

U nited  S tates, bu t the  ju ry  had  acqu itted  on  that 

coun t.73

T he A b r a m s defendan ts w ere conv ic ted of  

consp iring  to  pub lish  w ords  in tended  to  encour

age  resistance  to  the  U nited  S tates  in  the  w ar  and  

of  consp iring  to  advocate  curta ilm en t of  produc 

tion  of  w ar  m ateria ls w ith  in ten t to  h inder  pros

ecu tion of  the w ar. T hey w ere sen tenced to  

tw en ty  years in  prison . T he  S uprem e C ourt af

firm ed  on  the  au thority  of  S c h e n c k .

H olm es  and  B randeis  d issen ted . In  H olm es ’ 

d issen t, “clear and  presen t danger”  becam e “a  

clear  and  im m in e n t danger  that  it  w ill bring  abou t 

f o r t h w i th  certa in  substan tive  ev ils  that  the  U nited  

S tates  constitu tionally  m ay  seek  to  preven t.”  A nd  

at  ano ther  po in t: “ im m e d ia te danger.”  A nd  again : 

“presen t danger  of  im m e d ia te ev il or  an  in ten t to  

bring  it  abou t.” 74 S pecific  in ten t— no t  m ere  natu 

ra l consequences th is tim e— w as re levan t be 

cause “ it m igh t ind icate a  greater danger and  at 

any  ra te  w ould  have  the  quality  of  an  attem pt.” 75 

B ut  there  w as  no  ev idence  of  in ten t to  h inder  the  

w ar effo rt; the  on ly  in ten t w as to  h inder attacks 

on  the R ussian  revo lu tionaries, w ith  w hom  w e  

w ere  no t at w ar.

T hen  cam e a  pero ration  abou t the  values of  

free speech , and  an  em phatic re jection of  the  

governm ent’s cla im  that the  S peech  C lause  had  

no t altered  the E nglish  law  of  sed itious libel.76 

A nd  then  th is:

O nly  the  em ergency  that  m akes  it  im ine-
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d ia te ly da nge r o u s to le a ve the c o r r e c t io n 

o f e v i l c o u ns e ls to t im e w a r r a nts m a king 

a ny excep tion  to  the  sw eep ing  com m and , 

“C ongress  shall m ake  no  law ...  abridg 

ing  the  freedom  of  speech .” 77

T he tone and  m ethodo logy of  th is op in ion  

cou ld  no t  be  m ore  d ifferen t from  those  op in ions  

and  correspondence that equated freedom  of  

speech  w ith  the  m ost deferen tia l version  of  sub 

stan tive due  process. H ere  w as  the  germ  of  the  

m odem  com pelling in terest test: T he  constitu 

tional tex t sta tes a sw eep ing com m and; on ly  

im m ediate  necessity  ju stifies  im plied  excep tions 

to  that com m and .

E arlier op in ions  had  defined  th ings  in to  and  

ou t of  constitu tional righ ts m ostly  by  draw ing  

categorical boundaries— som etim es sensib ly  and  

som etim es qu ite  artific ia lly . B ut  to  take a  broad  

constitu tional com m and  at  face  value  and  im ply  

excep tions by  necessity  w as hard ly  ever done. 

T he nearest preceden t I  can  th ink  of  is  d ictum  in  ONMLKJIHGFEDCBA
E x p a r te M i l l i g a n ,  reversing  the  conv ic tion  o f  a 

confederate sym path izer tried befo re a court 

m artia l.78 T he  C ourt said  that civ ilians m igh t be  

tried  in  courts m artia l w ithou t a  ju ry  in  p laces 

w here the  civ il courts  cou ld  no t sit. B ut  the  courts  

w ere  sitting  in  Ind iana, so  M illigan ’s  m ilitary  tria l 

w as unconstitu tional. T o  say  that the  clause ap 

p lies and  is  p r im a  f a c ie v io la ted , bu t that em er

gency  can  ju stify  excep tions, is  a  very  d ifferen t 

techn ique— often  m ore  honest, certa in ly  m ore  re

alist, and  m uch  m ore a  featu re of  m odem  op in

ions— than  to  cla im  that  the  clause  does  no t  even  

app ly . T he A b r a m s d issen t is  am ong  the  earliest 

of  th is  new  sty le  of  op in ion .

V .  T h e  A f t e r m a t h

In every case after A b r a m s , H olm es and  

B randeis d issen ted  or  concurred separate ly , and  

the  m ajo rity ignored  them . T he  C ourt affirm ed  

a suspension of  m ailing priv ileges79 and  tw o 

m ore  conv ic tions80 under  the  E sp ionage  A ct, and  

a sta te conv ic tion under a sim ilar sta tu te from  

M inneso ta .81 T w o  of  these  cases  w ere  prosecu ted  

under  a  section  fo rb idd ing  fa lse  sta tem en ts  m ade  

w ith  in ten t to  in terfere w ith  the  w ar effo rt, and  

the  C ourt appears  to  have  held  that it  w as  crim i

nal fa lsehood  to  say  that the  U nited S tates en

te red  the w ar fo r any  reasons o ther than  those

offered by  P residen t W ilson in  h is address to  

C ongress seek ing  a  declara tion  of  w ar.82 M ak

ing  fa lsehood  an  elem en t of  the  offense  is  no  pro 

tec tion  if  every  d isagreem en t w ith  offic ia l pro 

nouncem ents is deem ed  crim inally fa lse .

C hafee expanded  h is  artic le  in to  a  book  pub 

lished  in  1920 .83 H e  said  the  H o lm es d issen t in  

A b r a m s carried great w eigh t, no t  on ly  b ecause  it 

w as  better  reasoned  than  the  m ajority ’s  “m eager 

d iscussion ,”  no t  on ly  because  it  w as  H olm es, bu t 

also  because  “ it [w as] on ly  an  e laboration  of  the  

princip le of  clear and  presen t danger la id  dow n 

by  h im  w ith  the  back ing  of  a  unan im ous C ourt 

in  S c h e n c k .” ^

T he  nex t substan tia l developm ents cam e in  

tw o  long  delayed  cases, G i t l o w  v . N e w Y o r k N in  

1925  and  W h i tn e y v . C a l i f o r n ia ^ in  1927 . B oth  

cases charged speech that occurred in 1919 , 

g row ing  ou t  o f  conven tions  of  new  organ izations 

that had  spun  off from  the S ocia list P arty and  

w ould  soon  fo rm  the  C om m unist P arty  U .S .A .

G itlow  becam e part of  the L eft W ing S ec

tion  of  the  S ocia list P arty , w hich  issued  a  m ani

festo  condem ning  the  regu lar socia lists fo r  pur

su ing change at the ballo t box ; the m anifesto  

urged  the necessity of  C om m unist R evolu tion  

by  revo lu tionary m ass  action . G itlow  w as  pros

ecu ted fo r  h is  ro le in  issu ing  th is m anifesto  un 

der a crim inal anarchy sta tu te that m ade it an  

offense to  “advocate , adv ise , or teach  the  du ty , 

necessity , or  proprie ty  of  overth row ing  organ ized  

governm ent by  fo rce  and  v io lence  or  by  any  un 

law fu l m eans.” 87

T he  N ew  Y ork  C ourt of  A ppeals found  no  

express  advocacy  of  fo rce  or  v io lence, bu t  it  held  

such  advocacy  unnecessary  to  conv ic tion .88 T he  

U .S . S uprem e C ourt, read ing  the  m anifesto fo r 

itse lf, though t it found  the language of  “d irect 

incitem en t,” desp ite the lack of  any specifics 

abou t how  or w here or w hen  the m ass action  

shou ld  beg in .89 “T here  w as  no  ev idence of  any  

e ffect resu lting from  the  pub lica tion and  circu 

la tion  of  the  m anifesto .” 90

G itlow ’s  brief  re lied  heav ily  on  the  c lear  and  

presen t danger test, and  fo r the first tim e, the  

m ajority took  no tice o f  it. Justice S anford  d id  

no t say  tha t the  test w as m erely  a  paraphrase o f  

the bad  tendency  test, or that its m eaning  w as  

fixed  by  the  affirm ance on  the  facts of  S c h e n c k , 

w hich  had  invo lved  less  advocacy  of  illegal con 

duct than G i t l o w . H olm es and  B randeis and
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In 1925 the S uprem e C ourt upheld the conv ic 

tion of B enjam in G itlow  fo r pub lish ing an ar

tic le calling on w orkers to overth row  cap ita lism  

and the governm ent by fo rce .

C hafee  w ere  beg inn ing  to  w in  the  battle  of  m ak 

ing  clear and  presen t danger m ean  som eth ing .

Instead , S anford said that the clear and  

presen t danger test app lied  on ly  to  sta tu tes like  

the E sp ionage A ct, and  no t to sta tu tes like the  

crim inal anarchy sta tu te in  ONMLKJIHGFEDCBAG i t l o w . T he  E sp io 

nage  A ct fo rbade conduct tend ing  to  produce a  

particu lar consequence— obstruction of  the re 

cru iting  serv ice . W hen  the  governm ent charged  

that  th is  sta tu te  w as  v io la ted  by  speech , the  C ourt 

had  to decide in  each case w hether the speech  

w as su ffic ien tly likely to cause the fo rb idden  

consequence. C lear and  presen t danger ad 

dressed  that question .91

B ut in  the crim inal anarchy  act, the leg isla

tu re had fo rb idden certa in k inds of speech as  

such . T he leg isla tu re had  m ade the  judgm ent 

that th is  speech  w as  so  dangerous  that it m ust be  

fo rb idden . T he  C ourt m ust defer to  th is leg isla

tive judgm ent. H olm es and  B randeis ignored  

the d istinction ; they d issen ted on  the au thority  

of  the “criterion sanctioned  by  the fu ll court in  

S c h e n c k —̂  m eaning  the  clear and  presen t dan 

ger  test.92

In  the  m ajority ’s  v iew , the  sta te  need  take  no  

chances: “A  sing le revo lu tionary spark m ay  

k ind le  a  fire  that, sm oldering  fo r  a  tim e, m ay  burst 

in to  a  sw eep ing  and  destructive  conflag ration .” 93 

T he sta te w as en titled  to  ex tingu ish every  such  

spark , w ithou t w aiting  to  see  the  consequences. 

H olm es had  used  a  sim ilar bu t less far-reach ing 

m etaphor  in  F r o h w e r k ' . it  m igh t have  been  found  

that the  G erm an  language  new spaper w as  circu 

la ted  “ in  quarters w here  a  little breath  w ould  be  

enough  to  k ind le  a  flam e.” 94

W h i tn e y v . C a l i f o r n ia 9 5 invo lved a sim ilar 

m anifesto  issued  by  the  C alifo rn ia  branch  of  the  

C om m unist L abor P arty , ano ther group  that had  

seceded  from  the  S ocia lists . W hitney  herself  had  

opposed  the  m anifesto , sponsoring  a  reso lu tion  

urg ing  that the  P arty  w ork  th rough  the  po litica l 

process. B ut she  rem ained a  m em ber after the  

m anifesto  w as  adop ted , and  fo r  th is  she  w as  pros

ecu ted  under the  C alifo rn ia C rim inal S ynd ical

ism  A ct. C rim inal synd icalism  is  an  odd  phrase  

that cam e to m ean the use of  un law fu l acts or  

te rro rism  to  seek  po litica l change.96

S anford ’s  op in ion  in  W h i tn e y w as  m uch  like  

h is op in ion  in  G i t l o w . Ind iv idual in ten t w as ir

re levan t; the sta tu te pun ished m ere know ing  

m em bersh ip . T he leg isla tu re had  decided that 

such  m em bersh ip  w as too  dangerous to  be  per

m itted , and  its  judgm ent w as en titled to  defer

ence. B randeis concurred on the ground  that 

W h i tn e y had  no t preserved  the  issue  of  w hether 

there w as a clear and presen t danger; H olm es 

jo ined  the  B randeis op in ion .

B ut th is concurring  op in ion  by  B randeis of

fered  the  fu ll elaboration  of  the  clear and  presen t 

danger test in its pro tective fo rm . “P resen t”  

m eant im m inen t or im m ediate , as H olm es had  

said  in  h is  A b r a m s d issen t. T he  requ irem en t of  a  

“substan tive  ev il C ongress  has  a  righ t  to  preven t”  

w as ra tcheted up  to  a  “substan tia l”  or “serious”  

ev il. M oreover:

In  order  to  support a  find ing  of  clear and  

presen t danger it m ust be show n  either 

that im m ediate serious v io lence w as to  

be  expected  or  w as  advocated , or  that the  

past conduct fu rn ished  reason  to  believe  

that such advocacy w as then con tem 

p lated .97
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A nd B r a nde is e la bo r a te d o n the m e a s u r e o f 

im m inence:

[N ]o danger flow ing from  speech  

can  be  deem ed  clear and  presen t, un less  

the  incidence of  the  ev il apprehended  is  

so im m inen t that it m ay befall befo re  

there is  tim e  fo r  fu ll d iscussion . If  there  

be  tim e ... to  avert the  ev il by  the  pro 

cesses  of  education  the  rem edy  to  be  ap 

p lied is m ore speech , no t enfo rced si

lence . O nly an  em ergency can  ju stify  

rep ression .98

T here  w ere  also  echoes  of  H and ’s  incitem en t 

test: “T he w ide d ifference betw een advocacy  

and  incitem en t, betw een  preparation  and  attem pt, 

betw een assem bling and  consp iracy , m ust be  

borne  in  m ind .” 99

T his  is  an  enorm ously  im portan t and  help fu l 

op in ion . It goes far to so lve the deep conun 

drum s  in  the  clear  and  presen t danger  test. W hat 

w as the  danger in  the  W orld  W ar I cases? T hat 

one m an  m igh t read a  flyer and  decide no t to  

en list? O r  that cum ulative  critic ism  w ould  m ake  

it im possib le  to  fill the  ranks  and  fo rce  C ongress  

to  abandon  the  w ar  effo rt? T he  first danger  w as  

no t su ffic ien tly serious; the second  w as never 

su ffic ien tly  im m inen t.

T he danger of  bring ing  the w ar effo rt to  a  

halt depended  on  persuad ing  thousands or  m il

lions  of  m en, and  fo r  that, there  w as  alw ays  tim e  

fo r coun terspeech . If  coun terspeech  w ere inef

fective , the  danger  m igh t still com e  to  pass. B ut 

w ould  that be  a  crim inal offense , or  dem ocracy  

at w ork? It canno t be  that governm ent acqu ires 

the  pow er  to  censor  ju st  as  a  po litica l m ovem ent 

beg ins to  succeed— that puny  anonym ities are  

pro tected  bu t D ebs w as a  crim inal, or that E u 

gene  M cC arthy , the  an ti-w ar cand idate  of  half  a  

cen tu ry la ter, lo st h is F irst A m endm ent righ ts  

w hen  he nearly w on  the N ew  H am psh ire pri

m ary .100 If  the rad icals are w inn ing  the  argu 

m ent, the  governm ent’s  constitu tional rem edy  is  

to  m ake  a  better  case  w hy  the  rad icals are  w rong .

V I .  E x p l a i n i n g  H o l m e s ?

W hen  ab le  judges change position  w ithou t 

p lausib le exp lanation , it is alw ays possib le  that

som e unsta ted d istinction reconciled all their 

positions— a  d istinction  that  m ade  sense  to  them  

bu t is lo st to  us.101 In  the case of  H olm es and  

free  speech , the  possib ility  of  som e  unsta ted  d is

tinction  is  h igh ligh ted  by  the  fact that  h is  change  

of  position w as no t clean ly chrono log ical. H e  

w rote the th ree op in ions affirm ing conv ic tions 

in  M arch 1919 , and  he  jo ined  no  op in ion  of  the  

C ourt thereafter, bu t in 1920 , he m ysteriously  

concurred  in  the  resu lt in  ONMLKJIHGFEDCBAG i lb e r t v . M in n e s o ta , 

upho ld ing a sta te m isdem eanor conv ic tion fo r 

w hat appears  to  have  been  one  of  the  m ilder  an ti

w ar  sta tem en ts to  com e  befo re  the  C ourt.102 T he  

principal issue in G i lb e r t w as w hether federal 

law  pre-em pted the sim ilar sta te law , bu t the  

C ourt also  re jected  a  free  speech  challenge, and  

H olm es ’ concurrence  seem s  inconsisten t w ith  all 

h is  o ther  vo tes  f r o m  A b r a m s fo rw ard .103

H olm es  b iographer S heldon  N ovick  believes 

that H olm es w as consisten t th roughou t th is pe 

riod : that fo r  H olm es, the  cen tra l issue  w as  spe 

cific in ten t to  in terfere w ith  the  draff or  the  w ar 

effo rt, and  that he vo ted  to affirm  in  all those  

cases, and  on ly  those  cases, w here  there  w as  su f

fic ien t ev idence of  such  in ten t to  support a  ju ry  

verd ic t.104 N ovick  reads  the  H olm es  op in ions  in  

ligh t of  an  1894  artic le in  w hich  H olm es  had  ar

gued  that specific  in ten t is  re levan t to  certa in  to rt 

cases, includ ing cases in  w hich  the defendan t 

induces ano ther to  harm  the p lain tiff.105 T he  

analogy  is  that in  the  W orld  W ar I cases, speak 

ers w ere charged  w ith  attem pting  to  induce  lis

teners  to  obstruct the  w ar  effo rt. N ovick ’s  argu 

m ent is  too  elaborate  to  fu lly  exp lo re  here , and  I 

have certa in ly no t un tang led all of Justice  

H olm es ’ though t abou t in ten t. B ut I do  no t see  

how  specific  in ten t can  exp la in  either  the  resu lts 

or  the  op in ions  of  1919  and  la ter.

In  h is  A b r a m s d issen t, H olm es clearly d is

tingu ished specific in ten t— actual m otive to  

ach ieve  the  fo rb idden  end— from  the  presum p 

tion  that a speaker in tends the natu ra l conse 

quences  of  h is  w ords:

I am  aw are  of  course  that  the  w ord  in ten t 

as  vaguely  used  in  ord inary  legal d iscus

sion  m eans no  m ore than  know ledge at 

the  tim e  of  the  act that the  consequences 

said  to  be  in tended  w ill ensue. ... B ut, 

w hen  w ords are used  exactly , a  deed  is
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no t do ne w ith in te n t to p r o du c e a c o ns e

quence  un less  that  consequence  is  the  aim  

of  the  deed . ... [A n  acto r] does  no t do  

the act w ith in ten t to  produce it un less  

the aim  to  produce it is the prox im ate  

m otive  of  the  specific  act, although  there  

m ay  be  som e  deeper  m otive  beh ind  it.106

N ovick  cla im s  that th is  d istinction  w as  there  

all along , and  that it is w hat H olm es m eant the  

prev ious  sp ring  in  ONMLKJIHGFEDCBAS c h e n c k , D e b s , and  F r o h w e r k . 

N ovick  concedes  that in  S c h e n c k , it “ is  no t  clear 

.. .w hether the ‘specific in ten t’ requ ired  by  the  

C onstitu tion  w as an  actual sub jective in ten t...  

or  w as  sim ply  an  in ten t im pu ted  from  the  m ani

fest tendency  to  do  harm .” 107 Indeed  it is no t 

clear, although it seem s to be the la tter: the  

op in ion ’s  principal sta tem en t abou t in ten t in fers 

S chenck ’s in ten t from  H olm es ’ v iew  of  the ef

fec t that shou ld  have  been  expected .108 A nd  al

though  N ovick  pu ts  quo tation  m arks  around  the  

phrase “specific in ten t,” that phrase does no t 

appear in  the  S c h e n c k op in ion .

F r o h w e r k is  m uch  m ore  exp lic it that  H olm es  

m eant on ly  an  im pu ted  in ten t: “S m all com pen 

sation w ould  no t exonerate the defendan t if  it 

w ere found  that he expected  the resu lt, even  if  

pay  w ere  h is  ch ief  desire .” 109 T hus  in  F r o h w e r k 

H olm es said it is enough  that defendan t “ex 

pected”  the  fo rb idden  resu lt; in  A b r a m s , he  said  

it is  no t enough  that defendan t had  “know ledge”  

that the fo rb idden resu lt w ould ensue. In  

F r o h w e r k he said  defendan t is gu ilty  even  if  a  

perm itted  resu lt w as  defendan t’s  “ch ief  desire ;”  

in  A b r a m s he  said  defendan t is innocen t un less  

the  fo rb idden  resu lt w as  h is  “prox im ate  m otive .”  

U nless  the  resu lt that a  person  “expect[s]”  is  d if

feren t from  the  resu lt that he  “know [s] ...  w ill 

ensue,”  and  un less h is  “ch ief  desire”  in  do ing  a  

th ing  is d ifferen t from  h is “prox im ate m otive”  

in  do ing  the  th ing , the  in ten t requ ired  in  F r o h w e r k 

is irreconcilab le w ith  the in ten t requ ired  in  the  

A b r a m s d issen t. T he quo ted sen tence from  

F r o h w e r k is the clearest sta tem en t on  in ten t in  

the  th ree op in ions in  M arch , bu t N ovick  d isre

gards  it.

N ovick  re lies principally on  H olm es ’ com 

m ent  that  the  D e b s ju ry  w as  in structed  that it  m ust 

find  bo th  that “ the  w ords  used  had  as  their  natu 

ra l tendency  and  reasonab ly probab le effect to  

obstruct  the  recru iting  serv ice ,”  a n d  that  the  “de 

fendan t had  the specific in ten t to do so  in  h is  

m ind .” 110 T his is the strongest ev idence fo r 

N ovick ’s  position , bu t it m ust  be  read  in  ligh t of  

w hat H olm es  said  in  F r o h w e r k the  sam e  day , and  

the  tension  betw een  the  tw o  op in ions  la rgely  d is

appears w hen one exam ines the w hole ju ry  

charge  in  D e b s .

T he  D e b s ju ry  charge  said  m any  th ings  abou t 

in ten t, and  it  is  im possib le  to  know  w hat  the  ju ry  

understood .111 T he  judge  repeated ly  to ld  the  ju ry  

that  conv ic tion  requ ired  “a  specific , w ilfu l, crim i

nal in ten t,”  includ ing  “ the specific crim inal in 

ten t  to  produce  the  resu lts  and  consequences  fo r

b idden  by  the  law .” B ut he  never defined  “spe 

cific  crim inal in ten t,”  apart from  som e  com m ents 

abou t how  “ in ten t”  cou ld  be  found . H e  d id  de 

fine “w ilfu lly ,”  to  m ean  “w illing ly , know ing ly , 

purposely , in ten tionally , as con trad istingu ished  

from  acciden ta lly  or  inadverten tly .”

M ost im portan t, he  to ld  the  ju ry  that “a  per

son  is  presum ed  to  in tend  the  natu ra l and  prob 

ab le consequences of  h is w ords and  acts,”  and  

he  suggested  that  the  ju ry  cou ld  find  in ten t based  

on  w hat D ebs “expect[ed ],”or  w hat he  “ough t”  

to have “reasonab ly fo reseen” abou t w hat 

“w ould”  or  “m igh t  be”  the  natu ra l consequences 

of  h is speech . H e  to ld  them  that good  m otives  

w ere irre levan t to  the  question  of  in ten t.

In short, specific in ten t in  th is  ju ry  charge  

m eant exactly  w hat N ovick  den ies  that H olm es 

m eant: “sim ply  an  in ten t im pu ted  from  the  m ani

fest tendency  to  do  harm .” 112 D esp ite the lan 

guage  of  specific  in ten t, th is  in ten t w as  presum ed  

from  the sam e ev idence that w ould support a  

find ing of  in ten t as natu ra l consequences, and  

thus, at  the  appella te level, a  requ irem en t of  spe 

cific in ten t added no th ing to the ev idence re 

qu ired  to  support a  conv ic tion . T he  on ly  d iffer

ence w ould  be  that som e language of  specific 

in ten t w ould  have  to  appear in  the  ju ry  in struc

tion , and  in  theory , a  defendan t cou ld  overcom e  

the presum ption and  persuade the  ju ry  that he  

had  no t acted  w ith  specific in ten t. T his  in struc

tion  d id  defendan ts  no  good  even  in  theory  at  the  

appella te level, and  it is hard  to  im ag ine that it 

d id  them  any  good  in  fact w ith  the  ju ry .

T he challenge fo r N ovick ’s theory then  

w ould  be  to  find  som e  m inim ally  su ffic ien t ev i

dence of  specific in ten t that w as presen t in  the  

M arch  cases  and  in  G i lb e r t  v . M in n e s o ta , bu t  w as  

no t presen t in  any  of  the  o ther cases. W ith  re-



CLEAR AND PRESENT DANGERIHGFEDCBA 1 7 3fedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

A n o r ga n ize r fo r the C o m m u nis t p a r ty in G e o r g ia in the 1930s, A ngelo  

H erndon w as conv ic ted under a slave in su rrection sta tu te fo r d istribu ting  

lite ra tu re advocating  ecom om ic and  po litica l refo rm s and “self de term ina

tion fo r the B lack  B elt.”

spect to  ONMLKJIHGFEDCBAA b r a m s , N ovick  m ust read H olm es as 

say ing  that no  reasonab le ju ry  cou ld  find spe 

cific in ten t to in terfere w ith the w ar w ith G er

m any in ligh t of  defendan ts ’ express focus on  

the A m erican in terven tion in R ussia . T hat is  

stra igh tfo rw ard enough , bu t it is no t consisten t 

w ith  the  resu lts in  S c h e n c k , D e b s , and  F r o h w e r k . 

C erta in ly  A bram s w as gu ilty  under the  ju ry  in 

struction  in  D e b s ' , h is  exp lic it call fo r a  strike  in  

am m unition  p lan ts  w ould  fo reseeab ly  h inder  the  

w ar effo rt, and  he  w as presum ed  to  specifica lly 

in tend that resu lt even if  he also had  a law fu l 

m otive  to  oppose  the  in terven tion in  R ussia . T he 

prob lem  in  all four cases is that the very  sam e  

w ords w ould  m anifest bo th  the law fu l in ten t to  

persuade the governm ent to  change its po lic ies 

and  the un law fu l in ten t to  h inder the  w ar effo rt.

E ither such  w ords  w ere  enough  to  support a  con 

v iction , or  they  w ere no t.

W hatever one does w ith  A b r a m s , there  is  no  

exp la in ing  G i t l o w . T he  m anifesto  in  G i t l o w  ex 

pressly advocated m ass action  to  overth row  the  

governm ent. U nlike  A b r a m s , there  w as  no  cla im  

of  an alternative and law fu l goal, and un like  

S c h e n c k , D e b s , and  F r o h w e r k , there  w as  no  re li

ance on  innuendo coup led  w ith d iscla im ers of  

un law fu l goals. A  judge  vo ting  consisten tly  on  

the  basis of  w hether there w as m inim ally su ffi

cien t ev idence of  specific in ten t cou ld  no t vo te  

to  affirm  in  S c h e n c k , D e b s , and  F r o h w e r k and  

then  vo te  to  acqu it in  G i t l o w .

E ven if  H o lm es ’ vo tes cou ld all be recon 

ciled w ith  som e  series o f  techn ical d istinctions, 

it w ould  be  im possib le to  reconcile the  rheto ric
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o f the o p in io ns . In  ONMLKJIHGFEDCBAS c h e n c k , D e b s , a nd F r o h w e r k , 

s p e e c h w a s no th ing s p e c ia l; no th ing in  the s e th r e e 

o p in io ns is a t a l l inc o ns is te n t w ith H o lm e s’ pri

vate ly expressed v iew  that freedom  of  speech  

“stands  no  d ifferen tly  than  freedom  from  vacci

nation .” T he  A b r a m s d issen t is fu ll of  soaring  

rheto ric  abou t  the  im portance  of  free  speech , and  

thereafter H olm es jo ined a w hole series of  

B randeis op in ions w ith sim ilar rheto ric . T he  

great w eigh t of  scho larly  op in ion  is  that H olm es  

and B randeis changed their position in free  

speech  cases,113 and  I fu lly  agree .

V I I .  T h e  L o n g  T r a n s i t i o n

F rom  S c h e n c k to  W h i tn e y there  w ere  ten  free  

speech  decisions in  eigh t years, all decided  fo r 

the  governm ent. T he  first  th ree  w ere  unan im ous; 

in  the nex t seven , H olm es and  B randeis filed  

separate op in ions. H olm es ’ popu lar repu ta tion  

as  a  civ il libertarian is  based  alm ost en tire ly  on  

these  seven  cases; he  show ed  alm ost  no  civ il lib 

ertarian  inclinations in  any  o ther  area  of  the  law .

T his is  an  early exam ple of  Justices persist

ing  in  d issen t and  refusing  to  accep t the  v iew s  of  

the  m ajority . A s  d isrup tive  as  that m ay  be  to  the  

C ourt’s  delibera tions, and  as frustra ting  as  it un 

doub ted ly  is  w hen  the  o ther fe llow  does it, th is  

early  exam ple m ust coun t in  favor of  the  prac

tice .114 E ven tually  the  C ourt cam e  over  to  som e

th ing  like  the  H olm es-B randeis position .

T hat long  transition  began  on  the  sam e day  

as W h i tn e y , in  F is k e v . K a n s a s . "5 F iske w as  

charged  w ith  crim inal synd icalism  fo r  d istribu t

ing  rad ical lite ra tu re of  the  W obblies, the  In ter

national W orkers  of  the  W orld . T he  C ourt  unan i

m ously set aside the conv ic tion because there  

w as no  ev idence to  support it. T he W obbly  lit

eratu re advocated  a  change in  the  fo rm  of  gov 

ernm ent, bu t no th ing  in  that lite ra tu re expressly  

advocated  un law fu l m eans  to  ach ieve  the  desired  

change. T he  conv ic tion  w as therefo re “an  arb i

trary and  unreasonab le exercise of  the po lice  

pow er  of  the  S tate , unw arran tab ly  in fring ing  the  

liberty of  the defendan t in  v io la tion of  the due  

process  clause  ofthe  F ourteen thA m endm ent.” 116 

C lear  and  presen t danger  p layed  no  ro le , bu t  th is  

w as the first v icto ry fo r free speech in  the S u 

prem e  C ourt.

T he  transition  con tinued  th rough  the 1930s. 

S t r o m b e r g v . C a l i f o r n ia  struck  dow n  as  uncon 

stitu tionally  vague  a  law  against d isp lay ing  a  red  

flag “as a sym bol or em blem  of  opposition  to  

organ ized  governm ent.” 117 T he  C ourt announced  

a  firm  ban  on  prio r restra in ts in  N e a r v . M in n e

s o ta , 118 and  it struck  dow n  a  d iscrim inato ry  tax  

on  certa in  new spapers in  G r o s je a n v . A m e r i c a n 

P r e s s C o ." 9 It reversed  ano ther free  speech  con 

v iction fo r lack  of  ev idence in  D e J o n g e v . O r 

e g o n .™ It struck  dow n  standard less licensing  

requ irem en ts fo r  d istribu ting  leafle ts in  L o v e l l v . 

G r i f f i n ' 2 ' and  fo r assem bling in  the streets in  

H a g u e v . C I O . '2 2 N one  of  these  cases  invo lved  

the  argum ent abou t  clear  and  presen t  danger, bu t 

each  of  these  cases  ind icated  a  chang ing  attitude 

tow ard  freedom  of  speech . In  P a lk o v . C o n n e c t i

c u t , the C ourt said  in  d ictum  that “freedom  of  

though t and  speech  ... is  the  m atrix , the  ind is

pensab le cond ition , of  nearly  every  o ther fo rm  

of  freedom .” 123

T he  C ourt re tu rned  to  clear  and  presen t dan 

ger in  H e r n d o n v . L o w r e y . '2 4 H erndon  w as a  

b lack  organ izer  fo r  the  C om m unist P arty  in  G eor

g ia . H e  d istribu ted  lite ra tu re  urg ing  a  lis t  of  eco 

nom ic  and  fo re ign  po licy  dem ands; one  item  on  

the lis t w as “self-determ ination fo r the B lack  

B elt.” T he sta te argued  that th is referred to  a  

book , found  in  H erndon ’s room , ou tlin ing the  

P arty ’s  position  that a  new  sta te  shou ld  be  carved  

ou t w ith  a  b lack  m ajority . H erndon  w as pros

ecu ted  under  a  slave  in su rrection  sta tu te  that fo r

bad  “any  attem pt, by  persuasion  or  o therw ise , to  

induce  o thers  to  jo in  in  any  com bined  resistance 

to  the  law fu l au thority  of  the  S tate .” 125

C hafee fam ously  com m ented  that of  all the  

defendan ts in  all these cases, H erndon  w as the  

m ost dangerous, because the b lack  popu lation  

of  G eorg ia had  so  m any  ju st grievances and  so  

little  chance  to  red ress  those  grievances  th rough  

the po litica l process.126 B ut there w as no  ev i

dence  that H erndon  had  advocated  fo rce  or  v io 

lence . T he  book  advocating  the  new  sta te  con 

ta ined  the  usual am bigu ities abou t  how  the  sta te  

shou ld  be created , and  anyw ay , there w as no  

ev idence he had  d istribu ted the book  or even  

show n  it to  anyone.

O nce again , the C ourt reversed fo r lack  of  

ev idence. It added  that if  the  sta tu te perm itted  

conv ic tion  on  a  ju ry ’s  in ferences abou t possib le  

fu tu re  v io lence  no t  yet  advocated , the  sta tu te  w as  

unconstitu tionally  vague. Justice  R oberts ’ op in 

ion  d id  no t adop t the clear and  presen t danger
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te s t, bu t i t  w e nt fa r to w a r ds r e je c t ing the ba d te n

dency  test. H e quo ted  and  seem ed  to  approve  

the  ru le  in  ONMLKJIHGFEDCBAG i t l o w . that  if  the  leg isla tu re  expressly  

fo rbad speech , the  courts shou ld  defer— bu t, he  

added , on ly  if  the  “sta tu te denounced  as  crim i

nal certa in acts carefu lly and adequate ly de 

scribed .” 127 G i t l o w  d id  no t  m ean

that under a law  general in  its descrip 

tion  of  the  m isch ief to  be  rem ed ied  and  

equally  general in  respect of  the  in ten t of  

the acto r, the standard of  gu ilt m ay  be  

m ade the “dangerous tendency” of  the  

w ords.

T he  pow er of  a  sta te  to  abridge  the  free

dom  of  speech  and  of  assem bly  is  the  ex 

cep tion  ra ther than  the ru le and  the  pe 

naliz ing  even  of  u tterances of  a  defined  

character m ust find  its  ju stifica tion in  a  

reasonab le apprehension of  danger to  

organ ized  governm ent.128

A bridgm ents  of  speech  and  assem bly  are  “ the  

excep tion  ra ther than  the  ru le .” T hat is  ra ther a  

basic  proposition  to  have  to  announce 146  years  

after ra tifica tion of  the F irst A m endm ent, bu t 

better la te  than  never. T he  m ajority  consisted  of  

C hief Justice H ughes, and  Justices B randeis, 

S tone, R oberts, and  C ardozo— the  sam e  m ajor

ity  that changed  d irection on  econom ic regu la

tion  in  the sam e  T erm . Justices V an  D evan ter, 

M cR eyno lds, S utherland , and  B utler d issen ted .

T he final v icto ry fo r the clear and  presen t 

danger  test cam e  in  a  pair of  cases  abou t peace

fu l labor  p icketing , T h o r n h i l l v . A la b a m a '2 9 and  

C a r l s o n v . C a l i f o r n ia ,130 decided  together in  

1940 . F rom  a  con tem porary  perspective , these  

cases appear  to  have  been  m uch  easier than  the  

earlier cases; the facts w ere far rem oved from  

obstructing the w ar effo rt or overth row ing the  

governm ent. O rgan ized  labor w as an  essen tia l 

part of  the  N ew  D eal coalition , and  it is alm ost 

inconceivab le that the N ew  D eal C ourt w ould  

perm it sta tes to  crim inalize peacefu l p icketing  

by  labor  un ions. B ut  labor  p icketing  w as  h igh ly  

con troversia l at the  tim e; there is ev idence that 

Justice  M urphy  strugg led  w ith  the  op in ion ,  w hich  

w as  b itterly  critic ized .131 T hese  d ifficu lties had  

m ostly  to  do  w ith  p icketing , no t w ith  clear and  

presen t danger. A m om entous  change  in  the  gen 

eral standard  fo r  free speech  cases  w ould  occur

w ith little debate , subsum ed  in  a fact-specific 

battle  abou t a  particu lar k ind  of  speech  and  in  a  

case  w here  the  resu lt w as inev itab le .

In T h o r n h i l l , M urphy said  that restric tions 

on  po litica l d iscussion “can  be  ju stified on ly  

w here  the  clear  danger  of  substan tive  ev ils  arises 

under  circum stances affo rd ing  no  opportun ity  to  

test the m erits of  ideas by  com petition fo r ac 

cep tance in  the m arket of  pub lic op in ion .” 132 

M urphy ’s  foo tno te  at  th is  po in t  said  sim ply : “S ee  

M r. Justice  H olm es  in  S c h e n c k m A  A b r a m s .”  H e  

d id  no t even  m ention  that A b r a m s had  been  a  

d issen t, or  that the C ourt had  re jected  the  posi

tion  of  that d issen t in  ten  consecu tive  cases. H e  

con tinued :

W e ho ld  that the danger of in 

ju ry  to an industria l concern is nei

ther so  serious nor so  im m inen t as  to  

ju stify  the  sw eep ing  proscrip tions of  

freedom  of d iscussion em bodied in  

[th is sta tu te], . . .

[N ]o  clear and  presen t danger of  

destruction  of  life  or  property , or  inva 

sion  of  the  righ t of  privacy , or breach  

of  the peace can  be  though t to  be in 

heren t in  the  activ ities of  every  person  

w ho  approaches  the  prem ises of  an  em 

p loyer and  pub lic izes the  facts of  a  la 

bor  d ispu te . . ,133

T he  C ourt decided  C a r l s o n on  the  au thority  

of  T h o r n h i l l , again  find ing  “no  clear  and  presen t 

danger  of  substan tive ev ils  w ith in  the  allow ab le 

area  of  S tate  con tro l.” 134

T he  A b r a m s d issen t, as  elaborated  and  clari

fied  by  the uncited B randeis concurrence in  

W h i tn e y , had  becom e  the  law . T he  vo te  w as  eigh t 

to  one; Justice M cR eyno lds d issen ted  w ithou t 

op in ion . A  m onth  la ter, in  C a n tw e l l v . C o n n e c t i

c u t , the  W est P ublish ing  C om pany  m ade  a  head- 

no te of  the clear and  presen t danger test135 fo r 

the  first tim e  since  S c h e n c k .

H arry  K alven  called  the 1940s  “ the  heydey  

of  clear  and  presen t danger.” 136 Justice  Jackson  

said  the test had  becom e “a  com m onplace .” 137 

T he test w as invoked  in  som e tw en ty  cases in  

the 1940s, usually  bu t no t alw ays lead ing  to  a  

decision  pro tecting  speech . H ard ly  any  of  these  

cases invo lved  w ar resisters or revo lu tionaries; 

there  w as  m uch  less  opposition  to  W orld  W ar  II
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tha n to W o r ld W a r I, a ltho u gh the r e w a s m o r e 

d is s e nt, a nd m o r e p r o s e c u tio ns , tha n o ne w o u ld 

in fe r fr o m the Su p r e m e C o u r t’s docket.138 T he  

prosecu ted speakers in  the 1940s w ere m ostly  

labor organ izers,139 fascists ,140 Jehovah ’s W it

nesses,141 and  fo r  som e  reason , vehem ent critics 

of  jud ic ia l op in ions.142 In  these  con tex ts, the  ar

gum ent  w as  less  abou t  the  ONMLKJIHGFEDCBAim m in e n c e of  the  dan 

ger  than  abou t  the  s e r i o u s n e s s of  the  danger: w hat 

dangers w ere great enough  to  ju stify suppres

sion  of  speech? C lear and  presen t danger — a  

particu lar test abou t the connection betw een  

speech  and  harm fu l action— w as  evo lv ing  in  the  

d irection  of  com pelling  governm ental in terest—  

a  general test abou t fundam ental constitu tional 

righ ts.

It is hard  to  see  how  th is C ourt can  enfo rce  

constitu tional righ ts  w ithou t assessing  the  im por

tance  of  the  reasons  offered  to  ju stify  in fring ing  

those righ ts. B ut jud ic ia l assessm en ts of  the  

w eigh t of  com peting  in terests have  alw ays  been  

con troversia l, and  the  apparen t consensus  in  Jus 

tice  M urphy ’s  tw o  labor  p icketing  cases  d id  no t 

su rv ive  the  sh ift of  em phasis.

T w o  T erm s after M urphy ’s tw o  labor op in 

ions, Justice F rankfu rter d issen ted fo r four in  

B r id g e s v . C a l i f o r n ia . '4 2 T his  w as a  case  abou t 

w hether  the  sta te  cou ld  pun ish  v igorous  critic ism  

of  judges, coup led  w ith  th reats to  call a  law fu l 

bu t dangerous strike in  one  case , and  to  ed ito ri

alize  against the  judges ’ re-e lection in  the  com 

pan ion  case , if  the  judges  decided  pend ing  cases  

in  w ays the critics d id no t like . It is one of  

h isto ry ’s  co incidences  that  th is  case  abou t  th reat

en ing  judges  w ith  a  longshore strike  that w ould  

tie  up  the  w hole  W est C oast w as decided  on  the  

day  after P earl H arbor.

Justice B lack  fo r the  m ajority  rev iew ed  the  

clear and  presen t danger  test and  sum m arized  it 

as  fo llow s: “ [T ]he substan tive ev il m ust be  ex 

trem ely serious and  the degree of  im m inence 

ex trem ely h igh  befo re u tterances can  be pun 

ished .” 144 F ind ing  that defendan ts ’ attitudes  w ere  

w ell know n  to  the  judges, and  that the risk  of  

strikes and  ed ito ria ls w ould  have  been  obv ious  

w hether or no t they  had  been  exp lic itly th reat

ened , the m ajority found  no  clear and  presen t 

danger. Justice F rankfu rter, d issen ting , den ied  

that clear and  presen t danger  w as a  fo rm ula; he  

in sisted  that  there  w as  on ly  a  “ lite rary  d ifference,”  

w ithou t constitu tional sign ificance, betw een

“clear and  presen t danger”  and  C alifo rn ia’s re 

qu irem en t of  a  “reasonab le  tendency .” 145 H e  w as  

all the  w ay  back  to  S c h e n c k 's orig inal equation  

of  clear and  presen t danger w ith  m ere bad  ten 

dency .

F rankfu rter  d issen ted  again  in  the  second  flag  

salu te case , W e s t V i r g in ia  v . B a r n e t te .1 4 6 H e  ar

gued  that  to  requ ire  “ im m inence  of  national dan 

ger”  w as  to  take  clear and  presen t danger  w holly  

ou t of  con tex t and  to  assum e fo r the C ourt “a  

leg isla tive responsib ility  that does  no t belong  to  

it.” 147 H e  also  im plausib ly  in sisted  that  the  m an 

dato ry  flag  salu te pu t no  burden  on  freedom  of  

speech , so  there  w as  no th ing  to  ju stify .

T he C ourt heard on ly  tw o cases of  pro test 

against W orld  W ar II. T a y lo r v . M is s i s s ip p i w as  

a  prosecu tion of  a  Jehovah ’s W itness fo r con 

dem ning flag salu tes as ido l w orsh ip .148 T he  

C ourt reversed  on  the  ground  that if  it  w ere  law 

fu l to  refuse to  salu te the flag , then  it m ust be  

law fu l to  advocate refusal to  salu te the  flag . A  

righ t to  advocate  law fu l conduct is  a  po ten tia lly  

broad  princip le w ith app lica tions to  th reats of  

ed ito ria ls  ju st  befo re  the  nex t election  and  to  ad 

vocacy  of  strikes, of  refusing  to  w ork  in  defense  

p lan ts, of  declin ing to  en list un less drafted , of  

exhausting  all appeals befo re subm itting  to  the  

draft, and  so  on .

A nother  coun t  in  T a y lo r  charged  a  conversa

tion  in  w hich  the defendan t had  said  to  several 

w om en , tw o  of  w hom  had  lo st sons  in  the  w ar, 

that the w ar w as w rong and  “ these boys w ere  

being  sho t dow n  fo r no  purpose  at all.” 149 T he  

C ourt unan im ously  reversed , find ing  no  crim i

nal in ten t, no incitem en t, and  “no clear and  

presen t danger  to  our  in stitu tions or  our  G overn 

m ent.” 150

T he  o ther  w ar  pro test case , H a r t z e l v . U n i te d 

S ta te s ,151 w as  a  prosecu tion  under  the  E sp ionage  

A ct. H artzel prin ted  th ree  pro-G erm an  pam phlets 

and  m ailed  them  anonym ously  to  selected  lead 

ers, includ ing  m ilitary officers. T he  pam phlets 

argued  that the  U nited  S tates  shou ld  abandon  its  

allies and  convert the  w ar  in to  a  w ar  of  the  w hite  

race  against the  yellow  race .

T he  language  of  the  E sp ionage  A ct w as  un 

changed . T he p lu rality read a  requ irem en t of  

specific  in ten t in to  the  sta tu to ry  te rm  “w illfu lly .”  

It also  said  that the  sta tu te requ ired  “a  clear and  

presen t danger  that the  activ ities in  question  w ill 

bring  abou t  the  substan tive  ev ils  w hich  C ongress
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ha s a r igh t to p r e ve nt.” 152 T he  governm ent m ust 

prove  bo th  the specific in ten t and  the  clear and  

presen t danger  beyond  a  reasonab le  doub t. T he  

p lu rality  found no  ev idence  of specific in ten t to  

induce  refusal of  du ty  am ong  the  generally  h igh- 

rank ing  m ilitary  recip ien ts of  the  le tter, and  Jus 

tice R oberts concurring found  no ev idence of  

som eth ing— he  w ould  no t  say  w hat— so  the  con 

v iction  w as  reversed . Justices  R eed , F rankfu rter, 

D ouglas, and  Jackson  d issen ted , argu ing  that  the  

ju ry  cou ld  have  in ferred  specific in ten t from  the  

w ords  of  the  pam phlets. N either side d iscussed  

w hether the governm ent had  proved  clear and  

presen t danger. It is fa ir to  describe the  case  as 

com ing  w ith in  one vo te  of  resto ring  ONMLKJIHGFEDCBAS c h e n c k . '5 3 

A s  in  S c h e n c k , H artzel ta rgeted  the  m ilitary  w ith  

h is m ailing . B ut even m ore clearly than in  

S c h e n c k , H artzel sim ply  argued  po licy  and  ad

vocated  no  specific or  un law fu l response  by  h is  

recip ien ts.

T here w ere o ther d issen ts, and occasional 

decisions to upho ld  restric tions on speech , in

these cases in  the 1940s. T he  clear and  presen t 

danger test w as the law , bu t it had  determ ined  

critics, and  its  supporters  in terp re ted  it  w ith  vary

ing  degrees  of  s tringency  and  en thusiasm . It  w as  

no t in  good  shape  fo r  a  renew ed  encoun ter w ith  

genu inely  rad ical speech .

V I I I .  Dennis v. United States

T hat encoun ter cam e m ost d irectly in  D e n

n i s v . U n i te d S ta te s , the prosecu tion of  the top  

leadersh ip of  the  C om m unist P arty  U .S .A .154 I 

assum e that th is series w ill have  a  separate lec

tu re  on  the  C o ld  W ar  cases, and  I canno t beg in  to  

do  them  ju stice  today .155 B ut le t m e  briefly  fin 

ish  the  sto ry  of  the  clear and  p resen t danger  test.

D e n n is w a s in  one  sense  the  opposite  of  m any  

of  the  cases in  the 1940s. H ere the substan tive  

ev il w as  as  great as  cou ld  b e  im ag ined— the  v io 

len t overth row  of  constitu tional governm ent and  

the substitu tion of a reg im e that took Joseph  

S talin  as its leader, hero , and  m odel.

L aying a w reath in 1934 to com m em orate the 17 ,h ann iversary of the U nited S tates’ en try in to  

W orld W ar I, these studen ts p ledged no t to support fu tu re w ars. B ut during W orld W ar II there  

w ere few  an ti-w ar pro tests and m ost prosecu tions invo lv ing speech w ere d irected at labor organ iz 

ers and Jehovah ’s W itnesses.
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T he go ve r nm e nt’s  prob lem  w as  that  th is  dan 

ger w as no t presen t. It w as abou t as  rem ote as 

cou ld  be  im ag ined . D ennis  w as  no t  charged  w ith  

v io len t overth row , nor w ith attem pted v io len t 

overth row , nor even  w ith consp iracy to over

th row . D ennis w as charged  w ith  consp iracy  to  

advocate overth row  and  w ith  consp iracy  to  or

gan ize  a  group  to  advocate overth row .156 E ven  

the  advocacy  of  overth row  w as  rem ote  and  theo 

re tica l— that overth row  w ould  be proper and  

desirab le w hen  the  opportun ity  presen ted  itse lf, 

and  that  the  in ternal con trad ic tions of  cap ita lism  

w ould  even tually  lead  to  econom ic  co llapse  and  

the opportun ity fo r v io len t overth row . A s Jus 

tice  D ouglas  argued  so  effectively  in  d issen t, the  

on ly  tim e  the  opportun ity  m igh t im ag inab ly  have  

presen ted  itse lf  w as  in  the  past, in  the  dep ths of  

the  D epression  w hen  peop le  w ere  lo sing  fa ith  in  

cap ita lism  and  w hen  the  purges and  show  tria ls 

and  o ther  ev ils of  S talin ism  had  no t  yet  been  re 

vealed .157 E ven  then , the C om m unist P arty  

U .S .A . had  been  po litica lly  effective on ly  w hen  

it supported  the  governm ent and  em phasized  its  

an ti-fascism .158

B ut the dom estic com m unist party  took  its  

in structions from  the in ternational com m unist 

m ovem ent, and  the  in ternational m ovem ent w as  

on  a  ro ll. C om m unists had  ju st taken  over in  

C hina  and  all of  E astern  E urope, and  had  nearly  

th row n  us  in to  the  sea  in  S ou th  K orea.159 T here  

w ere la rge C om m unist parties in  several w est

ern  E uropean  coun tries. C om m unist sp ies had  

ob tained  secre ts  of  nuclear  w eapons  and  adv ised  

the P residen t of  the U nited S tates.160 It w as a  

very  hard  tim e  fo rjudges  to  say  that the  dom es

tic leaders of  th is m ovem ent w ere free to  oper

ate and  say  w hat they  w anted so  long as they  

refra ined from  illegal conduct. B ut everyone  

agreed  that the  clear  and  presen t danger  test w as  

now  the law . H ow  to  conv ic t the C om m unist 

leaders w hen  the danger so  obv iously  w as no t 

presen t?

L earned H and , still sitting after all these  

years, led  the  w ay  in  h is  op in ion  fo r  the  C ourt of  

A ppeals. H e  com bined  the  separate  elem en ts of  

clear  danger, presen t danger, and  serious  danger 

in to  a  sing le  slid ing  scale , m odeled  on  h is  earlier 

defin ition  ofneg ligence:161 “In  each  case , courts  

m ust ask  w hether the grav ity  of  the ‘ev il,’ d is

coun ted  by  its  im probab ility , ju stifies such  inva

sion  of  free speech  as is  necessary  to  avo id  the

danger.” 162

If  the grav ity  of  the  ev il w ere in fin ite , then  

the  probab ility of  the  ev il cou ld  be  in fin itesim al 

and  the  test  w ould  still be  m et. T he  test  had  been  

converted from  tw o separate and  stringen t re 

qu irem en ts in to  one  slid ing  scale in  w hich  nei

ther elem en t considered  one  at a  tim e  w as  even  

a  requ irem en t, le t alone a  stringen t one, and  in  

w hich  there w as no  express sta tem en t that the  

com bined  standard— the  d iscoun ted  probab ility  

of  ev il— m ust be  h igh  to  ju stify  lim ita tion  of  an  

express constitu tional righ t. C hief Justice  

V inson ’s op in ion  fo r the C ourt adop ted  th is re 

v ised  standard .163 H e  d id  no t acknow ledge  that 

he  had  changed  any th ing ; to  have  actually  con 

fron ted  the  preceden ts w ould  have  requ ired  h im  

to  adm it that th is w as a  substan tia l refo rm ula

tion .

Justice D ouglas in sisted that no clear and  

presen t danger had  been show n, that the issue  

shou ld  have  been  subm itted  to  the  ju ry , and  that 

even  if  it w ere to  be  decided  by  the  tria l judge, 

the  decision  m ust be  based  on  ev idence  and  no t 

on  jud ic ia l no tice .164 Justice  B lack  condem ned  

the m ajority ’s “repud ia tion ]” of  the clear and  

presen t danger  test, bu t  m ade  little  effo rt to  docu 

m ent the earlier fo rm ulation or show  how  the  

refo rm ulation am ounted  to  repud ia tion .165

Justice  Jackson , concurring , though t  the  clear 

and  presen t danger test inapp licab le to  express  

advocacy  of  v io len t overth row , even  by  an  iso 

la ted ind iv idual, citing Justice S anford ’s op in 

ion  in  ONMLKJIHGFEDCBAG i t l o w .166 A nd  a  f o r t i o r i ,  he  though t the  

test inapp licab le to  the  un ique  circum stances of  

the  C om m unist P arty . N o  court  cou ld  accurate ly  

assess  the  danger.

Justice  F rankfu rter, w ho  had  never  accep ted  

the test, delivered a  fu ll b low n exp lanation of  

w hy  in  h is v iew , clear and  presen t danger had  

never been  the  law  and  cou ld  no t be  the  law .167 

B ut  to  the  ex ten t that it  had  som etim es  appeared  

in  the  cases, it  had  been  as  separate  requ irem en ts 

of  im m ediacy  and  grav ity , no t the slid ing  scale  

adop ted  by  the m ajority . H e professed to  be  

troub led  by  the  conv ic tions— advocacy  of  over

th row  is  coup led  w ith  “critic ism  of  defects  in  our  

socie ty ,”  and  “ It is a sobering fact that in  sus

ta in ing  the  conv ic tions...  w e  can  hard ly  escape  

restric tions on  the  in terchange  of  ideas.” 168 B ut 

C ongress had  m ade a  judgm ent and  it w as no t 

fo r  h im  to  second  guess. H e  vo ted  to  affirm  the
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c o nv ic t io ns .

A ll  the Ju s t ic e s vo ting to a ffi r m d is ta nc e d 

the m s e lve s fr o m e a r l ie r c a s e s . In  tho s e c a s e s , 

the r e r e a l ly ha d no t be e n a da nge r , bu t he r e the r e 

r e a l ly w a s . E ve n Fr a nkfu r te r , the a dvo c a te o f 

ju d ic ia l de fe r e nc e , s a id tha t “ It requ ires exces

sive  to lerance  of  the  leg isla tive  judgm ent to  sup 

pose  that the ONMLKJIHGFEDCBAG i t l o w  pub lication  in  the  circum 

stances cou ld  ju stify  serious concern .” 169

T he clear and  presen t danger test never re 

covered  from  D e n n is . T he m ajority ’s  refo rm u

la tion  fundam entally changed  the  natu re of  the  

test from  tw o  requ irem en ts to  one  slid ing  scale . 

T hat m igh t no t have  m attered on  facts less ex 

trem e  than  th reatened  v io len t overth row , bu t  ta lk  

abou t  v io len t overth row  w ould  be  a  la rge  part of  

the C ourt’s speech  cases in  the 1950s. T he  re 

fo rm ulation  le ft B lack  and  D ouglas  w ith  no  con 

fidence in  the  test; they  began  to  in sist on  abso 

lu te pro tection fo r speech .170 F rankfu rter had  

repud ia ted  the  test ou trigh t, and  Jackson  had  re 

pud iated  it in  cases abou t ta lk  of  v io len t over

th row . P ro tection  of  rad ical speech  w ould  have  

to  find  ano ther  veh ic le .

I X .  P r o t e c t i n g  S p e e c h A f t e r  Dennis

T here  w ere  tw o  lines  of  developm ent. W ith  

respect to  speech  cases  generally , and  fundam en 

ta l righ ts  cases  even  m ore  generally , the  p r e - D e n

n i s requ irem en t that the th reatened danger be  

serious  re-em erged  as  the  com pelling  in terest test. 

It w as  Justice  F rankfu rter of  all peop le , concur

ring  in  S w e e z y v . N e w  H a m p s h i r e , w ho  first said  

that to  override a  citizen ’s “po litica l au tonom y, 

the subord inating in terest of  the sta te m ust be  

com pelling .” 171 S w e e z y invo lved  an  attem pt to  

silence  a  co llege  professo r, a  th reat to  free  speech  

that F rankfu rter had  personally experienced in  

1919 , and  those facts apparen tly overcam e h is  

usual re luctance to  assess  the  w eigh t of  govern 

m ent in terests .

Justice H arlan  quo ted  F rankfu rter’s fo rm u 

la tion  in  an  op in ion  of  the C ourt in  N A A C P v . 

A la b a m a ,1 1 1 and  “com pelling  in terest”  qu ick ly  

becam e a  standard  sta tem en t of  the sta te ’s bur

den  of  ju stify ing  substan tia l restric tions on  con 

stitu tional righ ts.173 Its affin ity to  the  serious

ness  prong  of  the  clear  and  presen t danger  test is  

illu stra ted  by  Justice S tew art’s string  cita tion  to  

the  speech  cases  of  the  1940s 174 and  by  an  alter

nate fo rm ulation that occasionally appeared : 

“O nly the gravest abuses, endangering para

m ount in terests , g ive occasion fo r perm issib le 

lim ita tion .” Justice R utledge first offered  th is  

sen tence in 1945 as an  elaboration of  the clear 

and  presen t danger test;175 Justice B rennan  

quo ted  it in  1963  as an  elaboration  of  the  com 

pelling  in terest test.176

T here rem ained the m ore specific prob lem  

of  speech  that th reatened illegal conduct. T he  

roo ts of  a so lu tion to that prob lem  w ere in  

L earned H and ’s long  ago op in ion in  M a s s e s ' . 

sta tu to ry  in terp re ta tion  befo re  constitu tional lim 

its , and  an  ob jective requ irem en t of  delibera te 

incitem en t befo re , or  in stead  of, a  sub jective  as

sessm en t of  danger.

T he key  m ove cam e in Y a te s v . U n i te d 

S ta te s .1 1 1 Y a te s w as a  carbon  copy  of  D e n n is , a  

nearly  iden tica l prosecu tion  of  the  leaders of  the  

C alifo rn ia  C om m unist P arty . B ut in  D e n n is , the  

C ourt had  gran ted  certio rari on ly  on  the  consti

tu tionality of  the S m ith  A ct,178 refusing  to  look  

at the record or to  consider su ffic iency of  the  

ev idence. In  Y a te s , Justice  H arlan  looked  at the  

record , and  it  tu rned  ou t  that  the  governm ent had  

proved  very  little .

H arlan  in terp re ted  the  A ct  to  requ ire  concrete 

advocacy  of  v io len t overth row .179 T heoretica l 

d iscussion , or  even  advocacy  in  the  abstract, w as  

no t enough . H e d id  no t requ ire im m ediacy—  

that m igh t have been  too  m uch  in  the tee th  of  

D e n n is— bu t he  d id  requ ire incitem en t to  som e  

specific  action , even  if  in  the  fu tu re . H is  rev iew  

of  the  record  gave  m eaning  to  the  op in ion ’s ab 

stractions. T he  C ourt d irected  acqu itta ls in  five  

cases, and  gran ted  new  tria ls fo r all the  o thers. 

T he op in ion  led  to  d ism issals in  nearly all the  

rem ain ing S m ith  A ct prosecu tions.180 D esp ite  

h igh ly  effective governm ent in filtra tion of  the  

party , the  governm ent apparen tly  had  no  ev idence  

that  the  C om m unist leadersh ip  had  advocated  any  

specific action d irected tow ards v io len t over

th row  of  the  governm ent.

B r a n d e n b u r g v . O h io 1 * 1 com pleted  the  recov 

ery  from  D e n n is . B r a n d e n b u r g com bined  the  

elem en t of  im m ediacy  from  the  clear  and  presen t 

danger  test w ith  the  elem en t of  incitem en t from  

M a s s e s and  Y a te s ' , it held  that governm ent m ay  

no t “fo rb id  or  prescribe advocacy  of  the  use  of  

fo rce or  of  law  v io la tion  excep t w here such  ad 

vocacy  is d i r e c te d t o  i n c i t i n g  or  producing  im 
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m in e n t l a w le s s a c t i o n a n dfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA is l i k e l y  t o  i n c i t e o r  

p r o d u c e s u c h a c t i o n .” ' 3 2 T he C o u r t s tr u c k do w n 

the O hio C r im ina l Sy nd ic a l is m A c t, e na c te d in  

1919  and  substan tia lly the sam e as the  C alifo r

n ia  A ct upheld in W h i tn e y . W h i tn e y w as ex 

pressly  overru led .

T he  idea  of  clear and  p resen t danger  appears 

in B r a n d e n b u r g as “ im m inen t law less action”  

“ likely”  to  actually  happen .183 T he  idea , bu t no t 

the phrase itse lf. T he phrase w as useless after 

its refo rm ulation in to  a  slid ing  scale in  D e n n is , 

and  D e n n is w as  too  b ig  a  case , too  b ig  a  po litica l 

sym bol— certa in ly in 1969 , and  m aybe still to 

day— to  overru le or repud ia te ju st to  recover a 

fam iliar phrase . A nd  anyw ay , “ im m inen t” is a 

better w ord  than  “presen t;”  “ law less action”  is  a  

better  phrase  than  “danger.” T he  new  te rm s  com 

m unicate m ore precise ly w hat the C ourt m eant 

a fter th ink ing  abou t it off  and  on  fo r  fifty  years.

T he incitem en t half  of  the  B r a n d e n b u r g test d id  

n o t im prove on  prio r phrasings. A dvocacy  “d i

rected  to”  inciting  or producing  im m inen t law 

less action  is am biguous. It certa in ly includes 

express  w ords  of  incitem en t, and  som e  com m en 

ta to rs  have though t it lim ited  to  that. B ut on  th is  

po in t 1 th ink  S heldon  N ovick  is righ t; advocacy  

“d irected to” inciting im m inen t law less action  

includes  advocacy  specifica lly  in tended  to  incite , 

even  if  the  speaker cleverly  avo ids  express  w ords  

ofincitem en t.184 B ut the  op in ion  canno t be  read  

to include m ere natu ra l or fo reseeab le conse 

quences, fo r in  that even t, the likelihood  o f  im 

m inen t law less action  w ould  em body  the  w hole  

test, and  “d irected to  inciting”  w ou ld  add  no th 

ing .

P erhaps the principal streng th of the 

B r a n d e n b u r g fo rm ulation  is in  its carefu l use  of  

the w ord  “im m inen t,”  w hich  m odifies bo th  the

In  D e n n is v . U n i te d  S ta te s (1951) the  S uprem e  C ourt upheld  the  S m ith  A ct, A m erica’s  first peacetim e  sed ition  law  

since 1798 , w  h ich  ou tlaw ed  any  organ ized  advocacy  of  chang ing  the  federal governm ent by  fo rce o r  v io lence. A s  

a  resu lt, the  governm ent prosecu ted m ore  than  100  C om m unist P arty  m em bers, includ ing  the  s ix  d istric t lead 

ers  from  P ennsy lvan ia , W est V irg in ia , and  M ich igan  show  n  above. M ost of  these  defendan ts w ere  conv ic ted , bu t 

m ost of  the conv ic tions w ere  vacated  after Y a te s r. U n i te d  S ta te s (1957).
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da nge r e le m e nt a nd the inc i te m e nt e le m e nt. “ Im 

m inen t”  lim its  the  m eaning  of  the  verb  by  m odi

fy ing  the  verb ’s  ob ject, and  it  is  incorporated  in to  

the nex t clause by  the m odifier “such .” T he  

speaker’s  w ords  m ust  b e  “d irected  to ... im m i

nen t law less action ,”  and  “such  action”  m ust be  

likely  to  resu lt. It is thus  perm issib le to  stir up  

opposition  to  governm ent po licy  even  w ith  the  

specific in ten t tha t m em bers of  the  aud ience  be  

favorab ly  d isposed  to  law less action  at som e  fu 

tu re  tim e. A nd  it is  perm issib le  to  expressly  ad 

vocate  law less  action  if  no  one  is  likely  to  act on  

the  adv ice , a  principal tha t pro tects m uch  em o

tionally fu lfilling rad ical rheto ric abou t im ag i

nary  resistance .

C lear and  presen t danger w as an  a ttem pt to  

pro tect speech  by  balancing in terests , w ith  the  

scales tilted  in  favor of  the  constitu tional righ t. 

It w as, as I have said , a  narrow ly  ta rgeted  pre 

curso r  of  the  com pelling  in terest test. Incitem en t 

is a  categorical ru le— certa in narrow ly defined  

sta tem en ts are unpro tected , and  all o ther sta te

m ents  a re  pro tected .

B oth  fo rm s of  ru le  a re  necessary ; either one  

alone is often in su ffic ien t. T he prob lem  w ith  

categorical ru les is that they  ignore  the  re la tive 

w eigh ts  of  com peting  in terests . G et the  category  

sligh tly  w rong  and  you  can  find  yourself  pun 

ish ing  heartfe lt exercises of  core constitu tional 

righ ts— som etim es  fo r  triv ia l reasons. T he  prob 

lem  w ith  balancing in terests is that it is m ore  

d ifficu lt to  adm in ister and  som ew hat easier to  

m anipu la te . It is easy  to  overestim ate the  dan 

ger and  to  underestim ate the im portance of  an  

annoy ing , id iosyncratic , or  sim ply  unfam iliar ex

erc ise of  a constitu tional righ t. T he gen ius of  ONMLKJIHGFEDCBA
B r a n d e n b u r g is belts and suspenders— it pro 

v ides  bo th  k inds  o f  pro tection .

If  the  C ourt  had  started  w ith  the  prem ise  that 

critic ism  of  governm ent po licy  is  the  inv io lab le  

core of  the F ree S peech C lause , the deta ils of  

how  it described  the  unpro tected  residue  w ould  

have been  less im portan t. T his w ould  be  a  d if

feren t k ind  of  categorical ru le— a  category of  

w hat is  pro tected  in stead of  a  category  of  w hat 

is unpro tected . In  the  overlap  of  speech  that is 

po litica l debate and  speech  that  underm ines  gov 

ernm ent po licy , the  ca tegory  of  po litica l debate  

w ould  con tro l the  legal ou tcom e. B ut  the  C ourt 

cou ld  no t start w ith the prem ise that po litica l

debate  is  the  pro tected  core , because  of  the  legacy  

of  the  E ng lish  law  o f  sed itious libel and  the  re 

peated  e ffo rts of  A m erican  governm ents to  res

urrect that law — m ost obv iously in 1798 and  

1917 .

T his is w hy  N e w Y o r k T im e s v . S u l l i v a n is  

the essen tia l silen t partner to our sto ry , even  

though it m entioned clear and  presen t danger 

on ly  in  passing .185 N e w Y o r k T im e s rem oved  

doub t  abou t  b ackground  presum ptions  by  finally  

and  unam biguously ho ld ing that the S peech  

C lause  repealed  the  law  of  sed itious  libel. It es

tab lished  that critic ism  of  governm ent offic ia ls 

and  po lic ies is the m ost-p ro tected core o f  free  

speech . A ny  sta tem en t of  w hat is unpro tected  

m ust  now  be  consisten t w ith  that  starting  prem ise . 

R adical critic ism  of  the  governm ent is  pro tected , 

and  any  doctrinal line-d raw ing  m ust be  consis

ten t w ith  that p rem ise .

X .  C o n c l u s i o n

T he  ph rase  “clear and  presen t danger”  con 

tinues  to  appear  in  the  reports  after  B r a n d e n b u r g , 

usually  in  con tex ts far rem oved  from  advocacy  

of  illegal action . It figu red  prom inen tly in  the  

argum ents in  tw o  cases abou t speech  concern 

ing  the  jud ic ia l system ,186 w here  the  cases  from  

the 1940s  on  critic ism  of  judges seem ed  factu 

ally  re levan t— bu t the  C ourt d id  no t re ly  on  the  

test in  either case . It has  been  w ritten  in to  som e  

sta tu tes,187 and  it appears in  o ther passages  the  

Justices  need  to  quo te . Justice  S tevens  occasion

ally  invokes it vo lun tarily , bu t on ly  in  separate  

op in ions.188 It still seem s  to  convey  a  pow erfu l 

m eaning— bu t on ly  if  you  take it lite ra lly and  

ignore its h isto ry . A s a sign ifican t part of  the  

C ourt’s  doctrine , it is gone.

T he  prob lem  it  addressed  is  no t  gone. It  w ill 

appear  again  in  som e  n ew  gu ise , w ith  sk illed  law 

yers a rgu ing the  need  to  pun ish  speech  tha t has  

som e tendency  to  encourage bad  conduct or a 

bad  ou tcom e. F or that, w e  have B r a n d e n b u r g , 

and  the legacy of  Justice H olm es and  Justice  

B randeis, and  of  the  early  L earned  H and .

N o t e : T h e a u th o r i s  g r a te fu l t o  M i t c h e l l  B e r m a n , 

W i l l i a m  F o r b a th , L .A . P o w e , a n d  D a v id  R a b b a n
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a n d  B r a d le y C u r l  f o r  r e s e a r c h a s s i s ta n c e , a n d 

t o  J i l l  D u f f y  a n d  M a r ty n  R o b in s o n o f  T a r l t o n  L a w  

L ib r a r y  f o r  T a r l t o n s u s u a l m a g n i f i c e n t a s s i s ta n c e 

w i th  o b s c u r e s o u r c e s .
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fo rm ation  to  h is  fe llow  citizens of  the  U nited  S tates in  the  
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Issue: T he  C lear and  P resen t 

D anger T est

O n  O ctober 13 , 1999 , H ow ard  U niversity  law  professo r K enneth  T olle tt m oderated  a d iscus

sion  on  the  c lear and  p resen t danger test. T he  fo llow ing  are  the  in troducto ry  rem arks m ade  by  

the  partic ipan ts, W alter B em s and  P hilippa S trum .IHGFEDCBA

W a l t e r  B e r n s :

Justice H olm es w riting in  the ONMLKJIHGFEDCBAS c h e n c k case: “T he question  in  every case is w hether the  

w ords used  are used  in  such  circum stances and  are of  such  a  natu re as to  create a  clear and  

p resen t danger that they  w ill bring  abou t the  substan tive ev ils that C ongress has  a  righ t to  pre 

ven t. It is  a  question of  prox im ity  and  degree .”

I have  long  though t th is  test inadequate as  

a  ru le of  law . R ather, it is a  ru le fo r prosecu 

to rs or, perhaps, leg isla to rs. T hey , better than  

judges, are  likely  to  know  w hether a  danger is  

clear, and  presen t— or, after the  A b r a m s case , 

clear and  “ im m inen t”— or w hether the “ev il”  

is substan tive— or, again after the A b r a m s 

case— “substan tia l” or “serious.” It seem s to  

m e  that m y  doub ts  abou t the  test, abou t its  ad 

equacy  as a  ru le of  law , are confirm ed in  the  

h isto ry  that P rofesso r L aycock  presen ts.

T he C ourt’s decision in  D e n n is v . U n i te d

S ta te s w as the decisive even t in  th is h isto ry . 

A s  P rofesso r L aycock  righ tly  says, “clear and  

presen t never recovered from  D e n n is .” A s I 

read  h is  accoun t, D ennis, a  leader  of  the  A m eri

can C om m unity P arty , w ould no t have been  

conv ic ted under the test as fo rm ulated by  

H olm es. F irst, as to  the  new  or refo rm ulated 

test: it w as drafted by  L earned H and  in  the  

S econd  C ircu it C ourt of  A ppeals and  adop ted  

by  the  S uprem e  C ourt. It read  as fo llow s: “In  

each  case , courts  m ust ask  w hether the grav ity  

of  the “ev il,”  d iscoun ted  by  its im probab ility ,
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ju s t i f ie s s u c h inva s io n o f fr e e s p e e c h a s is ne c

essary to avo id the danger.” 1 P rofesso r 

L aycock  believes th is  is  sign ifican tly  d ifferen t 

from  the  test as fo rm ulated by  H olm es in  the  ONMLKJIHGFEDCBA
S c h e n c k case . I doub t that. S econd ly , under  

the H olm es version , S chenck  w ent to  prison ; 

under  the  H and  version , D ennis  w ent to  prison . 

A nd, in  each  case , po litics p layed  a  part, ju st 

as  it p layed  a  part in  the 1942  K o r e m a ts u case  

in  w hich  the  C ourt upheld  the  re location  of  the  

W est C oast Japanese . M y  conclusion , and  P ro 

fesso r L aycock ’s, is  that som eth ing  o ther than  

the clear and  presen t danger test is needed  to  

pro tect the  righ t of  free speech .

T hat “som eth ing ,” he believes, w as pro 

v ided  by  Justices  B lack  and  D ouglas  beg inn ing  

in  the  B a r e n b la t t case . A s  they  m ade  clear in  

subsequen t cases, that “som eth ing” w as to  

m ake  free  speech  som eth ing  of  an  abso lu te . In  

do ing  th is they  w ent back  to  H olm es, no t the  

H olm es  w ho  w rote  in  S c h e n c k , bu t  the  H olm es  

w ho  w rote  in  h is  d issen t in  G i t l o w  v . N e w Y o r k , 

w here  he  said , and  becam e  fam ous fo r say ing , 

“ If, in  the long  run , the beliefs expressed in  

pro le tarian d icta to rsh ip are destined  to  be  ac 

cep ted  by  the  dom inan t fo rces of  the  com m u 

n ity  the  on ly  m eaning  of  free  speech  is  that they  

shou ld  be g iven their chance and  have their 

w ay.” 2 B lack re itera ted th is in  h is d issen t in  

the 1961 case , C o m m u n is t P a r t y U .S .A . v . T h e 

S u b v e r s i v e A c t i v i t i e s C o n t r o l B o a r d . W hat th is  

m eans is  that it is  w orse  to  suppress the  advo 

cacy  of  S talin ism  than  to  be  ru led  by  a  dom es

tic S talin .

F irst A m endm ent scho lars, particu larly  

those under the aeg is of  the  A C L U , speak  of  

au tonom ous ind iv iduals as hav ing  an teceden t 

righ ts against the sta te , includ ing  the righ t to  

say  w hat they  p lease irrespective of  its effect 

on  the sta te . A s they  w ould  have it, the  righ t 

pro tected  by  the  F irst A m endm ent is a  natu ra l 

righ t. N ow , it is true that th is nation w as  

founded  by  au tonom ous  ind iv iduals, ind iv idu 

als  liv ing  in  the  sta te  of  natu re , w ho  cou ld  say  

w hatever they w anted to say , irrespective of  

its effect on  a  sta te  because there  w as no  sta te  

in the sta te of  natu re . B ut it is also true , as  

“P ublius”  (John  Jay , in  th is case) said  in  F e d

e r a l i s t P a p e r N o . 2 , “N oth ing  is m ore certa in  

than  the  ind ispensab le  necessity  of  governm ent; 

and  it is  equally  unden iab le  that w henever and

how ever [governm ent] is  in stitu ted , the  peop le  

m ust cede  to  it som e  of  their natu ra l righ ts, in  

order  to  vest  it  w ith  requ isite  pow ers.” S o , w hat 

righ ts w ere su rrendered  and  w hat righ ts w ere  

re ta ined?

O ur particu lar question is th is: does the  

F irst A m endm ent pro tect the  righ ts of  au tono 

m ous ind iv iduals or  the  righ t of  citizens, w ho, 

on  becom ing citizens, ceased to be au tono 

m ous?

E n d n o t e s

’ • U n i te d S ta te s v . D e n n is 341 U .S . 494  (1951).

2 - G i t l o w  v . N e w Y o r k , 268  U .S . 652  (1925).

P h i l i p p a  S t r u m :

T here have been a num ber of clear and  

presen t danger doctrines, no t the  least the  tw o  

articu la ted on  the  one  hand  by  Justice  H olm es 

and  on  the  o ther  by  Justice  B randeis. T he  d if

ference  betw een  them  w ould  be  of  in terest on ly  

to  legal h isto rians w ere it no t fo r the  fact that 

their d isagreem en t po in ts up the confusion  

abou t the  ro le  of  speech  in  a  dem ocratic soci

ety  that ex isted  on  th is C ourt th rough  m uch  of  

the  tw en tie th cen tu ry  and  rem ains in  the  pub 

lic  m ind  to  th is day .

A s  P rofesso r L aycock  ind icated  last w eek , 

H olm es ’ clear and  presen t doctrine as  first ex 

pressed  in  S c h e n c k v . U n i te d S ta te s , in 1919 , 

w as  no  m ore  than  a  paraphrase of  the  bad  ten 

dency  test. H olm es ’ w ords w ere, “If  the act 

(speak ing  or  circu la ting a  new spaper), its ten 

dency  and  the  in ten t w ith  w hich  it is done  are  

the sam e, w e perceive no ground  fo r say ing  

that success alone w arran ts m aking  the act a  

crim e.” 1 If  speech  m ig h t lead  to  an  im perm is

sib le resu lt, how ever farfe tched that possib il

ity , the governm ent had the pow er to  

crim inalize it.

T his approach  w as very  m uch  in  keep ing  

w ith  H olm es ’ general v iew  of  speech . P rofes

so r L aycock rem inded us that H olm es w rote  

to  Judge  L earned  H and  that freedom  of  speech  

“stands no  better than  freedom  from  vaccina

tion .” H olm es, w ho believed that the w orld  

and all hum an socie ties w ere governed  by  a
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br u ta l D a r w in ia n s tr u gg le fo r s u r v iva l r a the r 

tha n the fo r c e s o f r a t io na l i ty , s im p ly d id no t 

s e e s p e e c h a s be ing o f s p e c ia l im p o r ta nc e to 

hu m a n ex istence . If, in  the  end , all hum an  h is

to ry  w ould  reflec t no  m ore  than  su rv ival of  the  

fittest, the k inds of  ideas that w ere expressed  

or  the  righ t to  articu la te them  obv iously  w as  of  

no  consequence.

T hat w as no t B randeis ’ v iew . H e  believed  

passionate ly  that hum an  beings cou ld  create a  

socie ty  that w ould  m axim ize their w ell-being , 

w hich he defined as the fu lfillm en t of each  

ind iv idual’s  po ten tia l. T o  B randeis, the  w ay  to  

advance from  an  im perfect socie ty  to  one  that 

m igh t still be  im perfect bu t w ould  be  m uch  bet

te r w as to perm it the free flow  of ideas. If  

peop le cou ld  no t ta lk  freely abou t w hat their 

socie ty  lacked  and  how  it m igh t be  im proved , 

if  they  d id  no t  have  access  to  each  o thers ’ ideas  

abou t the benefits and liab ilities that w ould  

accrue from  various proposed po lic ies, then

there w as no  hope of  progress. B ut progress  

w as no t inev itab le ; that is precise ly w hy  the  

expression of  ideas had  to be le ft alm ost en 

tire ly  unrestra ined . T he  fact that B randeis be 

lieved ferven tly in  the hum an ab ility perm a

nen tly  to  im prove socie ty  and  H olm es d id  no t 

w as crucia l fo r the d ifferences in  their speech  

ju risp rudence.

B randeis qu ietly concurred w ith H olm es ’ 

articu la tion of  the  clear and  presen t danger in  ONMLKJIHGFEDCBA
S c h e n c k and w ith the C ourt’s decision that 

S c h e n c k cou ld  be  im prisoned  fo r pub lish ing  a  

flyer  say ing  that the  w artim e  draft w as  a  “w rong  

against hum anity .” H e very  qu ick ly  gave up  

that v iew , how ever. L et m e  show  how  and  try  

to  exp la in  w hy.

In  a  series of  speech  cases decided  by  the  

C ourt in 1920 , B randeis d issen ted  from  the  up 

ho ld ing of conv ic tions sim ilar to that in  

S c h e n c k . In  one, S c h a e fe r v . U n i te d S tates,2 he  

said that con trary to H olm es ’ sta tem en t in

B r a n d e n b u r g v . O h io w as perhaps the clim ax of the m any C ourt decisions in the 1960s that sign ifian tly  

expanded F irst A m endm ent freedom s. C larence B randenburg w as a m em ber of the K u K lux K ian  

w ho v io la ted an O hio synd icalism  sta tu te by advocating racia l strife during a te lev ised ra lly .
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S c h e n c k ,fedcbaZYXWVUTSRQPONMLKJIHGFEDCBA the r igh t o f s p e e c h w a s the s a m e in  

w a r t im e a s i t w a s in p e a c e tim e— and  perhaps  

even  m ore  im portan t then . In  P ie r c e v . U n i te d 

S ta te s3  he  com m ented  that speech  w as v ita l if  

peop le  w ere  to  be  ab le  to  strive  fo r  better con 

d itions and  in stitu tions. B randeis had  begun  

th ink ing , fo r the first tim e, abou t the  reasons  

speech had  to take precedence over govern 

m ent pow er.

T his becam e all the m ore apparen t in  h is  

fam ous  concurrence in  W h i tn e y v . C a l i f o r n ia ,1 ' 

in  1927 . T w o  parts  ofit are  re levan t here . T he  

first is  the  sen tences  in  w hich  he  says  that  there  

is no  clear and  presen t danger un less the  ev il 

feared “ is so  im m inen t that it m ay  befall be 

fo re  there  is  tim e fo r “ the  processes of  educa 

tion .” T he  second  set of  sen tences, w hich  has  

been  alm ost to ta lly  ignored  by  bo th  judges  and  

com m entato rs alike , reads as  fo llow s:

T he  fact that speech  is likely  to  resu lt 

in som e v io lence or in  destruction of  

property  is  no t  enough  to  ju stify  its  sup 

pression . T here  m ust be  t h e p r o b a b i l

i t y  o f  s e r i o u s i n j u r y  t o  t h e S ta te (em 

phasis added).

D o  you  see how  rad ical that is? S peech  

that resu lts  “ in  som e  v io lence  or  in  destruction  

of  property  is  no t  enough  to  ju stify  its  suppres

sion .”  O ne  can  d isagree  w ith  B randeis, bu t  w e  

ough t to  understand  w hat it is that he is say 

ing . S peech  that m akes peop le  angry  enough  

to  figh t or resu lts in  property  dam age canno t 

be  pun ished  by  the  governm ent— although  the  

acts of  v io lence certa in ly can . T he  o n l y tim e  

speech  can  be  crim inalized is  w hen  there  is  an  

im m inen t probab ility that it w ill resu lt in  in 

ju ry  to  the  very  fab ric of  governm ent itse lf.

N ow , how  do  w e  get from  B randeis go ing  

along  w ith  H olm es ’ articu la tion of  clear and  

presen t danger in  S c h e n c k to  that sta tem en t of  

ex trem e pro tectiveness fo r speech? F elix

F rankfu rter reported  that B randeis to ld  h im  in  

1924  that  he, B randeis, had  no t  understood  w hat 

free  speech  w as  all abou t, or  “ though t  th rough”  

the  necessity  fo r  free  speech , un til he  w rote  h is  

d issen ts in  P ie r c e and  S c h a e fe r , the  tw o 1920  

cases  I m entioned  earlier. B randeis added  that 

am ong  the  “ th ings  that are  fundam ental”  w ere  

the  righ t to  speech  and  the  righ t to  education .5

W hy  are  speech  and  education  “fundam en 

ta l?” B ecause , accord ing  to  B randeis, you  can  

no t have dem ocracy w ithou t them , and  w ith 

ou t dem ocracy , you  can  no t ach ieve  the  cond i

tions that w ill allow  hum an  beings to  fu lfill 

them selves. D onald R ichberg w rote that, to  

B randeis, “dem ocracy is no t a po litica l pro 

gram . It is  a  re lig ion .”

It certa in ly  w as  no t a  re lig ion  to  H olm es. I 

w ould suggest that the needs of dem ocracy  

w ere  no t  adequate ly  “ though t  th rough”  by  sub 

sequen t ju stices w ho  w atered dow n  the clear 

and  presen t danger doctrine  to  the  po in t that it 

cou ld be used  in  the 1950s to im prison the  

peop le  w ho  expressed  the  i d e a that a  pro le tar

ian  d icta to rsh ip w ould  be  good  fo r  the  U nited  

S tates. A nd  so  it w as no t un til 1969  and  the  

effective  adop tion  of  the  B randeisian  ra ther  than  

the H olm esian fo rm ulation of  the clear and  

presen t danger doctrine in  B r a n d e n b u r g v . 

O h io 6— speech  can  be  pun ished  if  it constitu tes 

“ incitem en t to  im m inen t law less action”— that 

the  doctrine becam e  w hat it shou ld  be: an  aid  

in  keep ing  open  the channels of  com m unica

tion  so  cen tra l to  a  dem ocracy .

E n d n o t e s

'S c h e n c k v . U n i te d  S ta te s , 249  U .S . 47  (1919).

2S c h a e fe r v . U n i te d S ta te s , 2 5 1 U .S . 266  (1920).

'P i e r c e v . U n i te d S ta te s , 252  U .S . 239  (1920).

* W h i tn e y v . C a l i f o r n ia , 274  U .S . 356  (1927).

’F elix F rankfu rter, U ntitled N otebook , B randeis P apers, 

H arvard  L aw  S choo l, B ox  114-7 .

'B r a n d e n b u r g v . O h io , 395  U .S . 444  (1969).



F ree  E xpression  in  the  

W arren  and  B urger C ourts IHGFEDCBA

L i l l i a n  R .  B e V i e r

T he  th ree and  a  half  decades of  the  W arren  and  B urger C ourts— 1953  to 1986— w ere  

years during  w hich  F irst A m endm ent doctrine underw en t profound  change. T he challenge of  

cap tu ring even  the  h igh ligh ts of  th is change in  th is brief  essay  has requ ired  m e  no t on ly  to  be 

h igh ly  selective bu t, w ith  regard to  the  m ateria l I have  selected  to  d iscuss, to  pain t w ith  a  very  

broad  brush , to  om it sign ifican t deta ils , and  to  fo rego  nuance alm ost en tire ly . E ven  m ore  frus

tra ting  has  been  the  necessity  of  leav ing  a ll bu t the  barest ou tlines of  supporting  a rgum ents on  

the  cu tting  room  floo r, fo r  w hich  I beg  the  reader’s  understand ing  and  indu lgence.

T he  free expression  cases  of  the  W arren  and  B urger e ra  reflec ted  the  gam ut of  socia l upheav

als  that flow ered  du ring  those  tu rbu len t years. N ot every  F irst A m endm ent case  that the  C ourt 

decided  w as an  artifac t of  the salien t con troversies of  those tim es, of  course , bu t m any  w ere. 

N or  w as  every  m om entous series of  even ts  equally  productive  of  F irst  A m endm ent con troversy , 

bu t— again— m any  w ere. C onsider  ju st four  signal even ts: the  C old  W ar  and  M cC arthy ism , the  

C iv il R igh ts  m ovem ent, V ietnam , and  W atergate .

F irst, the C o ld  W ar. W hen C hief Justice  

E arl W arren took office , the C old W ar w as, 

w ell, still pretty  ho t. M cC arthy ism , as em bod 

ied  in  the  S enato r  h im self, m ay  have  ju st abou t 

run  its  course: he w as censured  by  h is  S enate  

co lleagues in 1954 and d ied in 1957 . S till, 

m any  in  the  coun try  w ere preoccup ied  by  the  

in ternal th reat that, they  perceived , com m unists 

and  their sym path izers posed . T hese preoccu 

pations  generated  a  varie ty of  regu la to ry  effo rts , 

the  operation  of  w hich  in  tu rn  produced  a  con

siderab le vo lum e of  F irst A m endm ent litiga

tion . S uspected  com m unists , fo r exam ple , w ere  

prosecu ted  and  conv ic ted  fo r  consp iracy  to  v io 

la te the S m ith  A ct, 1 w hich  m ade it a  c rim e to  

advocate  fo rc ib le  overth row  of  the  governm ent, 

and  they challenged their conv ic tions.2 T he  

S ubversive  A ctiv ities C ontro l A ct of  1950 3 re 

qu ired  “C om m unist A ction organ izations” to  

reg ister, and  they  challenged  the  requ irem en t.4 

G overnm ent em ployees sub jected to loyalty  

program s;5 w itnesses re luctan t to  testify  befo re
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le g is la t ive inve s t iga to r s ;5 ' bar  app lican ts  den ied  

adm ission  fo r  their fa ilu re  to  answ er questions  

concern ing com m unist party m em bersh ip ;6 

veterans cla im ing  tax  exem ptions bu t refusing  

to  d iscla im  advocacy  of  governm ent overth row  

by  fo rce or v io lence;7 and  teachers ob jecting  

to  filing  annual affidav its lis ting  the  organ iza

tions to  w hich they belonged8— all m ounted  

F irst A m endm ent challenges.

A s  the  C iv il R igh ts m ovem ent gained  m o 

m entum , it m anifested itse lf in a varie ty of  

w ays, and  its opponen ts dev ised  a  num ber of  

stra teg ies that attem pted  to  use  law  to  im pede  

its progress. M any of these th rusts and  

coun terth rusts also produced im portan t F irst 

A m endm ent con troversies. T here  w ere  sit-in s, 

stand-ins, parades and  dem onstra tions.9 T he  

governm ent dem anded  in fo rm ation from  citi

zens, and  its  dem ands  in sp ired  refusals  to  com 

p ly  based on cla im s to freedom -of-associa- 

tion .10 A ctiv ists organ ized  litigation ,11 and  tried  

to  ra ise  m oney— and  pub lic  consciousness, and  

in  the course of  these effo rts m ade an occa

sional defam ato ry  and  fa lse  sta tem en t of  fact.12 

S om e peop le burned flags.13 A nd  alw ays, it 

seem ed , to  goad  and  provoke, there  w as  the  K u  

K lux  K ian .14

In  the  la te 1960s  and  early 1970s  the  V iet

nam  W ar occup ied  cen ter stage. C ontroversy  

over  U S  invo lvem ent drew  from  a  deep  w ell of  

pro test sen tim en t, w hich  expressed  itse lf  in  ac 

tiv ities that gave  rise  to  som e  re la tively novel 

F irst A m endm ent cla im s: draft pro testers 

burned draft cards;15 studen ts w ore b lack  

arm bands to schoo l;16 new spapers pub lished  

top  secre t D efense  D epartm en t docum ents  that 

a fo rm er P en tagon offic ia l had purlo ined .17 

Y oung  peop le em blazoned their clo thes w ith  

w ords  and  sym bols  of  their  d isaffection ;18 they  

“m isused” the A m erican flag ;19 they  staged  

sk its  w earing  m ilitary un ifo rm s  w hich  they  had  

no  au thorization  to  w ear;20 and  they  ind iscrim i

nate ly  addressed  o thers  using  language  that in  

days  gone  by  w ould  have  been  considered  in 

su lting— to  say  the  least.21

T he  W atergate scandal that so  d istracted  the  

nation  in 1973 and 1974 d id  no t d irectly g ive  

rise to F irst A m endm ent litigation , bu t ind i

rectly  it d id . F or  it  w as  purported ly  in  response  

to  the  cam paign  abuses  that  the  W atergate scan 

dal brough t to  ligh t that C ongress passed  the

w ide-rang ing  am endm ents  to  the  F ederal E lec

tion  C am paign A ct of 1971 , w hose constitu 

tionality w as challenged in  w hat becam e the  

flagsh ip cam paign finance case , ONMLKJIHGFEDCBAB u c k le y v . 

V a le o .1 1

T he F irst A m endm ent that em erged from  

these  even tfu l years  lends  itse lf  to  analysis  from  

a  varie ty  of  non-legal perspectives, bu t I pro 

pose  to  analyze its em ergence prim arily  using  

a  law yer’s te rm s of  reference. I w ill consider 

the A m endm ent as positive law — as a set of  

ru les that p lace fo rm al lim its on  governm ent 

pow er  and  thereby  inev itab ly  affect the  behav 

io r of  private citizens by  p r o  t a n to guaran tee

ing  their liberty . U sing  th is legal perspective 

enab les one  to  gain  in sigh t in to  how  som e of  

the  doctrinal too ls  that the  W arren  and  B urger 

C ourt fash ioned tu rned F irst A m endm ent 

liitigation in to  a  stage  upon  w hich  practica lly 

the  en tire  dram atic reperto ire of  con tem porary  

A m erican  life cou ld  be  p layed  ou t.

O ne  th ing  is  certa in : F irst  A m endm ent doc 

trine in  the  shape  it w as in  w hen  C hief  Justice  

W arren w as sw orn in 1953 cou ld no t have  

p layed  the sam e  ro le . It is startling to  realize 

how  scraw ny  w as  the  body  of  free  speech  doc 

trine to w hich C hief Justice W arren and  h is  

B reth ren  fe ll heir, how  underdeveloped  its  theo 

re tica l fram e, how  ill-stocked  its  m ethodo log i

cal closet. T ake  a  g lance. F irst,  ju st  tw o  “ tests”  

of  the substan tive valid ity of  governm ent ac 

tion  d id  all the  exp lic it F irst  A m endm ent w ork . 

O ne  w as  the  “clear and  presen t danger” 23 test 

w hich  several of  the o ther essays in  th is vo l

um e  d iscuss. I w ill say  very  little m ore  abou t 

it excep t to  no te  that, if  the  C ourt w ere  w illing  

to  d iscoun t a danger’s clearness and  presen t

ness  by  its  grav ity , as it d id  in  the  D e n n is case  

in 1951 ,24 the  “clear and  presen t danger”  test 

w ould prov ide a m ost unreliab le pro tective 

sh ie ld  against law s  aim ed  at subversive  speak 

ers.

T he  o ther F irst A m endm ent “ test”  that the  

W arren  C ourt inherited  w as in  fact no t really  a  

“ test”  at all, if  by  test one  deno tes a  stab le  cri

te rion or set of  criteria by  w hich the C ourt 

w ould  evaluate  the  constitu tionality of  particu

la r  governm ental activ ity . R ather  it  w as  a  m eth 

odo logy , and  a  ra ther am orphous one at that, 

w hich  requ ired  the  C ourt in  each  case  to  w eigh  

the  governm ent in terest supposed ly  served  by
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W he n E a r l W a r r e n be

cam e C hief Justice in  

1953 , the C old W ar w as in  

fu ll flow er. M any citizens  

w ere preoccup ied by the  

in ternal th reat of com m u 

n ism , w hich led to num er

ous attem pts to restric t 

speech .

the  challenged  governm ental action  against  the  

F irst A m endm ent in terest that the challenger 

cla im ed  to  v ind icate .25 T he  pre-W arren C ourt, 

of  course , som etim es determ ined  that the  F irst 

A m endm ent in terest w as the w eigh tier,26 and  

m ore  than  one  Justice spoke  abou t freedom  of  

speech  in  m em orab le and  ring ing  te rm s,27 bu t 

the C ourt d id  no t use  a  fo rm ula  that exp lic itly  

requ ired  it to  take  specia l care  to  preserve free  

speech values. It neither consisten tly de 

m anded that the governm ent dem onstra te a  

“com pelling in terest” in ach iev ing its postu 

la ted goals, nor generally d id it in sist that 

speech-re la ted  activ ity  be  regu la ted  in  the  least

restric tive m anner.28 T o the con trary , if  pre- 

W arren  C ourt F irst A m endm ent balancing  had  

any  tilt at all, it som etim es seem ed  to  be  a  tilt 

in  the governm ent’s d irection . F or exam ple , 

Justice F rankfu rter in sisted  in  h is  ONMLKJIHGFEDCBAD e n n is con 

currence that the  C ourt had  alw ays engaged  in  

“carefu l w eigh ing of  conflic ting in terests .” 29 

S till, he  said , the  C ourt “set aside  the  judgm ent 

of  those  w hose  du ty  it is  to  leg isla te  o n l y  if  there  

[w ere] no  reasonab le  basis  fo r  it.” 30 M oreover, 

the in terests the C ourt considered d id  no t al

w ays  have  com parab le  w eigh t: the  C ourt som e 

tim es pu t the  w hole  of  the  governm ent’s— im 

p lic itly  the  pub lic ’s— regu la to ry  in terest on  one
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s ide , a nd w e ighe d i t  a ga ins t no t the ONMLKJIHGFEDCBAp u b l i c ’s in

te rest in  freedom  of  expression  bu t ra ther the  

re la tively  puny  ind iv idual defendan t’s in terest 

in  exercising F irst A m endm ent righ ts on  the  

o ther.31

A  second salien t featu re of  the  pre-W arren  

C ourt F irst A m endm ent is that it em bodied  a  

seem ing ly shared understand ing that the  

A m endm ent w holly  excluded  from  its  pro tec

tive am bit a  num ber of  categories of  speech . 

T he  exclusions  w ere  taken  fo r  gran ted , unques

tioned , and  no t in  the  least at odds  w ith  then- 

re ign ing in tu itions abou t the proper scope of  

freedom  of  speech . Justice  H olm es  asserted in  

S c h e n c k a  proposition  that (even  today)  rem ains 

unchallenged : “T he m ost stringen t pro tection  

of  free  speech  w ould  no t  pro tect a  m an  in  fa lse ly  

shou ting fire in a theater, and causing a 

pan ic .” 32 In 1940 , the C ourt in C a n tw e l l 

v .C o n n e c t i c u t procla im ed in d ictum  that 

“ [r]eso rt to ... personal abuse is no t ... safe

guarded by  the C onstitu tion .” 33 In 1942 , in  

C h a p l i n s k y v .N e w H a m p s h i r e ,3 *  susta in ing  the  

conv ic tion of  a  defendan t w ho  had  called  h is  

an tagon ist a  “dam ned  racketeer... a  fascist,” 35 

the  C ourt confiden tly  announced that “ [t]here  

are certa in w ell-defined and  narrow ly lim ited  

classes of  speech , the preven tion  and  pun ish 

m ent of  w hich  have  never  been  though t  to  ra ise  

any  constitu tional prob lem . T hese  include  the  

lew d  and  obscene, the  libelous, and  the  in su lt

ing  or ‘figh ting ’ w ords... ,” 36 In  1942 , V a le n

t i n e v . C h r e s te n s o n3 7 added  “purely  com m er

cia l advertising”  to  the  excluded lis t;38 in  1951 , 

F e in e r v .N e w Y o r k3 9 added  incitem en t to  rio t;40  

and  in 1952  B e a u h a r n a i s v . I l l i n o i s * 1 cast ou t 

g roup  libel and  upheld  an  Illino is law  fo rb id 

d ing  speech  w hich  “portrays deprav ity , crim i

nality , unchastity , lack  of  v irtue of  a  group  of  

persons, race , co lo r, creed  o r  re lig ion .” 42

A  closer look  at the W arren C ourt’s F irst 

A m endm ent inheritance , how ever, a lso  reveals 

pockets of  nascen t streng th . A  few  seeds of  

doctrinal grow th had  begun  to sp rou t. F irst, 

the  question  w hether  the F irst  A m endm ent w as  

incorporated in  the  F ourteen th had  been  affir

m atively— alm ost b lithely— reso lved  as early  

as 1925  in  the G i t l o w  case 43 T hus w hen  the  

tim e becam e ripe the C ourt w ould  be ab le to  

focus on  the F irst A m endm ent’s substan tive  

con ten t w ithou t getting  tha t issue  em bro iled  in

the  incorporation  debate  that so  vexed  the  reso 

lu tion  of  o ther B ill o f  R igh ts con troversies.44  

S econd , S c h e n c k had  elim inated the  possib il

ity that the C ourt w ould confine the F irst 

A m endm ent to  a  proh ib ition  on  prio r  restra in ts, 

and  no t ex tend  it to  subsequen t pun ishm ent.45 

T hird , the  C ourt had  taken  the  first s tep  tow ard  

developm ent of  w hat has  com e  to  be  know n  as  

the  “pub lic  fo rum  doctrine”  w hen  it  announced , 

in  H a g u e v . C I O  (1939), that “ [w ]herever the  

title of  streets and  parks m ay  rest, they  have  

im m em oria lly been  held  in  trust fo r  the  use  of  

the  pub lic  and , tim e  ou t  of  m ind , have  been  used  

fo r purposes of assem bly , com m unicating  

though t betw een  citizens, and  d iscussing  pub 

lic  questions.” 46 T he  H a g u e d ictum  w as  preg 

nan t w ith  am bigu ity : it took  on  the  “ r h e to r i c a l 

‘aura  of  a  la rge dem ocratic princip le ’ of  guar

an teed access to pub lic p laces...[it d id ] no t 

specify  the  princip le ’s lineage...[and] prov ided  

no  a n a l y t i c a l gu idance on  the criteria fo r de 

te rm in ing” 47 its appropria te app lica tion in  the  

fu tu re .

T he  C ourt w as ab le  in  the fo llow ing  decade  

and  a  half  to  avo id  d irectly  con fron ting  H a g u e 's 

substan tive uncerta in ties. Instead  it reso lved  

d ispu tes over speech in  pub lic p laces by  de 

p loy ing  a  second  o rder decisional stra tegy  that 

even tually  becam e  an  im portan t com ponen t of  

the  m odem  vagueness doctrine , w hich  in  tu rn  

developed  in to  a  crucia l veh ic le  fo r  im plem en t

ing  the F irst A m endm ent v ision  that the  W ar

ren and  B urger C ourts cham pioned .48

D uring  the  im m ediate  p o s t - H a g u e years, by  

enfo rcing the requ irem en t that 

“ leg isla tu res...se t reasonab ly clear gu idelines  

fo r law  enfo rcem en t offic ia ls and triers of  

fact,” 49 the  C ourt w as ab le  to  overtu rn  conv ic

tions  fo r v io la tions  o f  broad  breach  of  the  peace 

sta tu tes or  perm it schem es  that conferred  stan 

dard less d iscre tion  on  low  level offic ia ls .50 In  

do ing  so , the  C ourt strong ly  h in ted  to  leg isla

tu res  that if  they  w anted  to  m anage  pub lic  prop 

erty  w ithou t runn ing  a fou l of  F irst  A m endm ent 

constra in ts  they  them selves w ould  have  to  con 

fron t the po licy cho ices squarely : regu la tion  

pursuan t to  a  specific  re levan t leg isla tive  judg 

m ent w ou ld  probab ly  su rv ive , the  C ourt said , 

so  long  as  it lim ited  the  d iscre tion  of  licensing  

au thorities by  confin ing  them  to  considera tions 

of  tim e, p lace and  m anner.51
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D e s p ite the s e s e e ds o f do c tr ina l gr o w th , the 

o ve r a l l p ic tu r e o f pre-W arren C ourt F irst 

A m endm ent doctrine is of  ru les and  m ethod 

o log ies that offered  frag ile and  undependab le  

pro tection  to  a  far-from -inclusive set of  expres

sive activ ities. S ensitive though  the C ourt 

cla im ed  to  be, and  occasionally  w as, in  w eigh 

ing conflic ting in terests , its decisional too ls  

lacked  analy tica l sub tle ty , rested  on  a  narrow  

v iew  of  w hat the stakes w ere in free speech  

cases, and  avo ided  hav ing  to  confron t d ifficu lt 

theoretica l issues  by  unquestion ing ly  em brac

ing  the apparen tly conven tional w isdom  em 

bod ied  in  the  categorical exclusions.

C ontrast th is  w ith  the  F irst A m endm ent in  

1986 , w hen C hief Justice B urger re tired . A  

transfo rm ation  had  occurred . T he  98-lb . w eak 

ling of 1953 had  becom e the (p ro -w restler) 

Jesse V entu ra of  constitu tional am endm ents. 

L ook at ju st four exam ples of the F irst 

A m endm ent’s  progress.

F irst, the  C ourt no  longer  engaged  in  ad  hoc  

balancing  in  F irst A m endm ent cases. Instead , 

w hen a challenger w as ab le to persuade the  

C ourt that leg isla tion burdened  F irst A m end 

m ent righ ts, the C ourt engaged  in  stric t scru 

tiny , requ iring  the  governm ent to  defend  the  law  

by  dem onstra ting that it served a com pelling  

sta te in terest by  the least restric tive m eans.52 

S econd , in  p lace of  an  im plic it concep tion of  

law  as  a  “ transparen tly ideal set of  com m ands  

or regu la tions” 53 that constitu tional doctrine  

cou ld  assum e  operated  w ith in  a  fric tion less and  

erro r-free w orld , the  C ourt had  adop ted  an  ap 

proach  that im pelled  it to  try  to  craft ru les ex 

p lic itly  to  accom m odate and  correct fo r law ’s  

opacity , offic ia ls’ tem erity , and  citizens ’ fa il

ures of  nerve. F or  exam ple , it had  firm ly  and  

self-consciously  pu t in  p lace  techn iques of  ad 

jud ication and  substan tive doctrines, such  as  

vagueness and  overb read th , that attem pted to  

avert the danger “of  to lera ting , in  the area of  

[delica te , vu lnerab le and precious] F irst 

A m endm ent freedom s, the  ex istence  of...penal 

sta tu te[s] suscep tib le  to  sw eep ing  and  im proper 

app lica tion ,” 54 to  preven t substan tive F irst 

A m endm ent v io la tions by  erecting  procedural 

barriers  to  speech  regu la tion ,55 and  to  craft ru les  

that, by  g iv ing  freedom  of  expression  “breath 

ing  space ,”  w ould  foster “un inh ib ited , robust, 

and  w ide-open  pub lic  debate .56 M oreover, the

C ourt had  begun  to  link  its resu lts d irectly  to  

ra tionales that took  accoun t of  the fo ib les of  

bo th  private  and  legal acto rs57 and  that tried  to  

im plem en t a d isparate array of in strum en tal 

F irst A m endm ent theories.58 T hird , the  sh ift

ing , open-ended , unpred ic tab le and  unreliab ly  

pro tective clear-and-p resen t danger test had  

g iven  w ay  to  a  considerab ly  harder and  faster ONMLKJIHGFEDCBA
B r a n d e n b u r g ru le  that “ the  constitu tional guar

an tees of  free  speech  and  free  press  do  no t  per

m it a  sta te to  fo rb id  or proscribe advocacy  of  

the  use  of  fo rce  or  of  law  v io la tion  excep t w here  

such  advocacy is d irected to inciting or pro 

ducing  im m inen t law less action and  is likely  

to  incite  or  produce  such  action .” 59 A nd  fourth , 

the  C ourt had  re jected  in  princip le  the  idea  that 

the F irst A m endm ent excluded  en tire catego 

ries  of  speech . It announced , in  P o l i c e D e p t o f  

C h ic a g o v .M o s le y f that “above all else , the  

F irst A m endm ent m eans that governm ent has  

no  pow er to  restric t expression  because of  its  

m essage, its  ideas, its  sub ject m atter or  its  con 

ten t.” 61 S pecifica lly , it had  exp lic itly  absorbed  

tw o  of  the  fo rm erly  excluded  categories w ith in  

the F irst A m endm ent’s pro tective m antle . 

L ibel’s “ ta lism an ic im m unity from  constitu 

tional lim ita tions”  y ielded  to  the  “profound  na 

tional com m itm en t to  the  princip le  that debate  

on  pub lic  issues shou ld  be  un inh ib ited , robust 

and  w ide-open .” 62 A nd  the  F irst A m endm ent 

excep tion of com m ercia l speech had suc 

cum bed  to  socie ty ’s  “strong  in terest in  the  free  

flow  of  com m ercia l in fo rm ation .” 63 T w o  of  the  

o ther excluded categories had  been  confined  

w ith in  narrow  boundaries, bo th  procedural and  

substan tive . F igh ting  w ords cou ld  apparen tly  

on ly  be pun ished pursuan t to very precise ly  

draw n  sta tu tes lim ited  in  their reach  to  the  use  

of  “ in su lting  and  provocative ep ithets that de 

scribe  a  particu lar ind iv idual and  are  addressed  

specifica lly  to  that ind iv idual in  a  face-to -face 

encoun ter.” 64 S ign ifican t procedural requ ire

m ents constra ined  the  con tro l of  obscen ity ; in  

add ition  the  C ourt had  “carefu lly lim ited”  the  

perm issib le substan tive scope of  regu la tion  

under the obscen ity rubric to “w orks w hich  

dep ic t or  describe  sexual conduct [that is] spe 

cifica lly  defined  by  the  app licab le sta te  law .” 65 

Indeed , it had  even  concluded  that nude  danc 

ing  w as  “no t  w ithou t its  F irst  A m endm ent pro 

tec tions.” 66
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T he o u tw a r d th r u s t o f F ir s t A m e ndm e nt 

bo u nda r ie s w a s by no m e a ns c o m p le te w he n 

C hie f Ju s t ic e W a r r e n r e t ir e d in 1968 . C onven 

tional w isdom  acknow ledges that the B urger 

C ourt d id no t effect the across-the-board 

“coun ter-revo lu tion”  in  constitu tional doctrine  

that  m any  observers  had  dreaded  and  som e  had  

hoped  fo r.67 C erta in ly there w as no  con trac

tion of new ly expanded F irst A m endm ent 

boundaries. S till, one com m entato r though t 

that the  B urger C ourt’s  F irst  A m endm ent deci

sions portended  a  “ legal fu tu re” fo r the press  

that looked  “som ew hat b leak” on  accoun t of  

the fact that the decisions d isp layed a less  

“ friend ly  attitude”  than  had  the  W arren  C ourt.68 

A nother d iscerned  “m uch  slippage”  in  speech  

pro tective doctrines during  the B urger C ourt 

years.69 S uch  assessm en ts, in  m y  v iew , m iscon 

strue the sta te of  the law  of  the F irst A m end 

m ent  w hen  C hief  Justice  B urger  re tired  in  1986 . 

T he am bit of  F irst A m endm ent coverage d id  

no t con tract during  h is  years as  C hief  Justice . 

In  fact, it expanded— and  by  a  no t inconsider

ab le d istance . It w as the B urger C ourt that 

ex tended  F irst A m endm ent pro tection  to  com 

m ercia l speech ;70 the B urger C ourt that lim 

ited  the figh ting w ords and  offensive speech  

exclusions;71 the  B urger C ourt that d iscovered  

a  F irst A m endm ent barrier to  po litica l patron 

age;72 the  B urger C ourt that gave  the  press an  

alm ost com plete  v icto ry  in  w hat  had  prev iously  

been  perceived  to  be  an  irreconcilab le tension  

betw een  a  free  press  and  crim inal defendan ts ’ 

fa ir tria l righ ts;73 the B urger C ourt that found  

a  w ay  to  offer  m ore  re liab le pro tection  to  sym 

bo lic speech  than  had  the  W arren  C ourt;74 the  

B urger C ourt that pro tected  nude  dancing  and  

the  show ing  of  naked  bod ies  on  drive-in  m ovie  

theatre screens;75 and  the B urger C ourt that 

refused  to  en jo in  the  ONMLKJIHGFEDCBAN e w Y o r k T im e s and  the  

W a s h in g to n P o s t from  pub lish ing  the  purlo ined  

P en tagon  P apers.76

It is true that the B urger C ourt refused  to  

push  som e  W arren C ourt-d iscovered righ ts to  

their log ical lim its . It re jected , fo r exam ple , 

Justice B rennan ’s proposal in  R o s e n b lo o m v . 

M e t r o m e d ia1 1 to  ex tend  the  N e w Y o r k T im e s 

actual m alice  priv ilege  regard ing  fa lse  and  defa

m atory  sta tem en ts of  fact to  “all d iscussion  and  

com m unication invo lv ing  m atters of  pub lic  or  

general concern , w ithou t regard  to  w hether  the

persons  invo lved  are  fam ous  or  anonym ous.” 78 

Instead , the  B urger C ourt op ted  fo r a  ru le  that 

m ade  the  priv ilege  availab le  on ly  to  fa lse  sta te

m ents of  fact abou t pub lic offic ia ls or pub lic  

figu res.79

A nother exam ple of  its refusal to  push  the  

W arren C ourt’s  ju risp rudence to  the lim its of  

its log ic can be found in  the B urger C ourt’s  

occasional effo rt to  delineate  brigh ter, less  per

m eable , F irst  A m endm ent boundaries. F orex- 

am ple , early  in  C hief  Justice B urger’s  tenure , 

the  C ourt attem pted  to  clarify  the  scope  of  per

m issib le regu la tion of  obscen ity in  M i l l e r  v . 

C a l i f o r n ia * 0 and  P a r i s  A d u l t T h e a te r v . S la to n P  

A nd  in  P e r r y  E d u c a to r s ’ A s s o c ia t i o n v . P e r r y  

L o c a l E d u c a to r s ’ A s s o c ia t i o n ?2 the  C ourt an 

nounced a categorical trea tm en t of speech  

righ ts  in  pub lic  p laces, thus  attem pting  to  elim i

nate  som e  of  the  indeterm inacy of  H a g u e and  

its  progeny .83

A nd  som etim es the B urger C ourt refused  

to  go  in to  new  te rrito ry so  as fu lly  to  exp lo it 

the  im plications of  the  W arren  C ourt’s  doctri

nal innovations. It confined  the reach  of  the  

overb read th doctrine to cases in  w hich “ the  

overb read th  of  a  sta tu te  m ust no t on ly  be  real, 

bu t  substan tia l as  w ell,  judged  in  re la tion  to  [its] 

p lain ly  leg itim ate sw eep .” 84 M oreover, desp ite  

occasional rheto rica l invocations of  the  no tion  

that the  peop le  have a  righ t “ to  a  free flow  of  

in fo rm ation and  ideas on  the  conduct of  their 

governm ent,” 85 the  C ourt refused  to  recogn ize  

either  testim on ial priv ileges fo r  jou rnalists86 or  

press  righ ts of  access to  governm ent in fo rm a

tion .87 In  add ition , w hether som e  of  the  B urger 

C ourt’s decisions advanced  the F irst A m end 

m ent ball depends on  h igh ly  con tested  po in ts  

of  theoretica l v iew . S om e observers, fo r ex 

am ple , questioned  the B urger C ourt’s refusal, 

in  M ia m i H e r a ld  P u b l i s h in g C o . v . T o r n i l l o ,8 8 

to  perm it fa irness or  righ t of  rep ly  ob ligations 

to  be  im posed  on  prin t m edia , especia lly  since  

it had  susta ined  the  F ederal C om m unications 

C om m ission ’s fa irness doctrine as app lied  to  

the  electron ic  m edia  in  R e d L io n  B r o a d c a s t i n g 

C o . v . F C C .i 9 O thers th ink  the C ourt took  a  

w rong  F irst A m endm ent tu rn  w hen  it app lied  

stric t F irst A m endm ent scru tiny  to cam paign  

finance regu la tions in  B u c k le y v . V a le o9 0 and  

struck  dow n  a  proh ib ition  on  corporate spend 

ing  fo r  po litica l speech  during  referendum  cam -
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Fo llo w ing p a r e nta l c o m

p lain ts, in 1963 po lice  

com m issioner M ichael 

M urphy (cen ter) and  

d istric t a tto rney  F rank 

O ’C onnor (righ t) 

ra ided a d istribu to r of  

a lleged ly  obscene  books  

in  Q ueens, N .Y . D uring  

the  tenures  of  C hief  Jus 

tices W arren and  

B urger, the C ourt at

tem pted to clarify the  

scope of perm issib le  

regu la tion  of  obscen ity .

paigns in ONMLKJIHGFEDCBAF i r s t  N a t io n a l B a n k o f  B o s to n v . 

B e l l o t t i .9 ' T o them , the  po litica l freedom  that 

the  C ourt em braced  in  B u c k le y and  B e l l o t t i rep 

resen ts a m isconceived v iew  of the F irst 

A m endm ent, w hich  they  v iew  as im plem en t

ing  no t so  m uch  f r e e po litica l partic ipation as 

f a i r  po litica l delibera tion , and  w hich  they  there

fo re  believe ough t to  be read  to  perm it leg isla

tive effo rts to  enhance  po litica l debate .92

B ut every  fa ilu re to  expand  w hen  the op 

portun ity arose , or every  attem pted clarifica

tion  of  doctrine  that m igh t be described  as  un 

generous  does no t  constitu te slippage. N or  does 

every  con troversia l affirm ation of  F irst  A m end 

m ent righ ts in situations w here som e of  the  

A m endm ent’s  usual cheerleaders w ere  roo ting  

fo r  a  d ifferen t resu lt necessarily  portend  a  b leak  

fu tu re . T hus, it is no t accurate to  portray the  

B urger C ourt cases in w hich such  th ings oc 

cu rred  as  coun terexam ples of  the  expansion ist 

F irst A m endm ent trend  that the  W arren  C ourt 

began .

I p ropose  in  w hat fo llow s to  consider how  

a  few  of  the  W arren  C ourt’s early  op in ions re 

veal that the  expansion  w as in itia ted  and  to  iden

tify  the  crucia l sh ifts in  perspective that led  to  

the  b roaden ing  of  its  factual and  theoretica l ho 

rizon . T he op in ions of Justice B rennan are  

som etim es cred ited w ith hav ing signaled the  

sea-change and  crafting its doctrinal em bodi

m ent.93 Justice  B rennan  w as  a  consisten t cham 

p ion  of  the F irst A m endm ent and  the analy tic  

innovations he in troduced d id  have profound  

and  lasting  effects on  free  speech  law . H is  land

m ark op in ion in  N e w Y o r k T im e s v . S u l l i v a n ,9 ' '  

fo r exam ple , am ply testifies to h is rheto rica l 

g ifts  and  h is  facility  at doctrinal innovation . B ut 

Justice  B rennan ’s  w as  no t  the  on ly  pow erfu l  ju 

d icia l m ind  a t  w ork  on  F irst  A m endm ent issues. 

Justice  H arlan , fo r  exam ple , w ho  served  on  the  

C ourt fo r  m ost  of  the  W arren C ourt years, m ade  

an  often  overlooked con tribu tion 95 to  the  F irst 

A m endm ent’s expansion , desp ite the fact tha t 

he  em braced  a  generally  m ore  conservative  ju 

d icia l ph ilosophy  than  d id  Justice  B rennan  and , 

indeed , d isagreed w ith  h im  on  the m erits in  a 

num ber of  F irst A m endm ent cases.96

A  good  p lace to  beg in  trac ing  the sh ifts in
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the C o u r t’s F irst A m endm ent perspective dur

ing  the  W arren and  B urger years is w ith  four 

of  these  particu lar Justices ’ early  op in ions,  ONMLKJIHGFEDCBAR o th 

v . U n i te d  S ta te s ?1 and  S p e is e r v . R a n d a lU from  

Justice B rennan , and  the o ther tw o , Y a te s v . 

U n i te s S ta te s ?9 and  N A A C P v . A la b a m a ,1 0 0 

from  Justice  H arlan .

B egin  w ith  R o th , in  w hich  Justice  B rennan  

started  the  W arren  C ourt on  its  “frustra ting  and  

la rgely  unsuccessfu l” 101 effo rt to  define , gu ide, 

and  constra in the regu la tion of  obscen ity . In  

R o th , apparen tly w ithou t fo reseeing the  prac 

tica l enfo rcem en t d ifficu lties that even tually  

persuaded  h im  to  abandon  altogether h is ow n  

partic ipation  in  the  C ourt’s  obscen ity  ju risp ru 

dence,102 Justice B rennan trea ted the F irst 

A m endm ent issue  as if  it cou ld  be  reso lved  in  

categorical, defin itional te rm s. “T he d isposi

tive question ,”  he said , “ is w hether obscen ity  

is  u tterance  w ith in  the  area  of  pro tected  speech  

and  press.” 103 T he  answ er w as  no : obscen ity , 

is “u tterly w ithou t redeem ing socia l im por

tance” 104 and  m ay  be suppressed  w ithou t re 

gard  to  w hether it creates a  clear and  presen t 

danger.105

F or Justice B rennan in R o th , the F irst 

A m endm ent question  am ounted  to  a  boundary  

issue  pure and  sim ple . T he so le issue fo r the  

C ourt w as  the  ex ten t of  fo rm al sta te  pow er. T he  

Justice conceived of the boundary betw een  

constitu tional and  unconstitu tional exercises of  

sta te pow er as  preex isting and  fixed , its loca

tion  independen t of  any  effects the  exercise of  

pow er m igh t have on citizens ’ w illingness to  

engage  in  activ ity on  the  constitu tionally pro 

tec ted  side .

Justice  H arlan ’s approach  in  Y a te s also  as

sum ed  that  the  F irst  A m endm ent clearly  m arked  

the boundary  betw een those occasions w hen  

the exercise of  sta te pow er to  pun ish speech  

requ ired substan tia l ju stifica tion and  those  

w hen  it d id  no t.106 Y a te s overtu rned  the  S m ith  

A ct consp iracy  conv ic tions  of  several m em bers 

of  the  C om m unist P arty  on  the  ground  that  they  

had  been  conv ic ted  of  advocating m erely the  

i d e a of  v io len t overth row  of  the governm ent 

ra ther than advocating action to that end .107 

Justice  H arlan ’s  op in ion  in sisted  that  the  S m ith  

A ct d id  no t purport to  m ake  m ere advocacy  a  

crim e, since  to  have  done so  C ongress w ould  

have  had  to  “d isregard  a  constitu tional danger

zone”— betw een  advocacy  of  abstract doctrine  

and  advocacy  d irected  at prom oting  un law fu l 

action— that Justice H arlan cla im ed w as  

“clearly m arked .” 108 T hus in Y a te s Justice  

H arlan  d id  no t  use  the  concep tion  that the  F irst 

A m endm ent had  a  clearly  m arked  boundary  to  

ju stify a find ing that the defendan ts had  en 

gaged in  an u n p r o te c te d category of  speech . 

Instead , he used it to advan tage the F irst 

A m endm ent cla im an ts  by  artfu lly  dep loy ing  the  

boundary  concep t in  the  serv ice of  stric t con 

struction  of  the  S m ith  A ct. A s  G erald  G unther 

pu t it, by  read ing

the  sta tu te  in  te rm s  of  constitu tional pre 

suppositions, [by  striv ing] to  find  stan 

dards ‘m anageab le ’ by  judges and  ca 

pab le of  curb ing  ju ry  d iscre tion , [and  

in sisting ] on  stric t sta tu to ry standards  

of  proof  em phasiz ing  the  actual speech  

of  the  [defendan ts],...  H arlan  cla im ed  

to  be  in terp re ting  D e n n is . In  fact, Y a te s 

...  rep resen ted  doctrinal evo lu tion  in  a  

new  d irection .109

Justice H arlan w as even  m ore innovative  

the  nex t year in  h is op in ion  in  N A A C P v . A la 

b a m a . 1 1 0 A labam a had in sisted that the  

N A A C P  reveal the  nam es and  addresses of  all 

its A labam a m em bers and agen ts.111 T he  

N A A C P  resisted , cla im ing  a  F irst  A m endm ent 

righ t of  nond isclosu re  based  on  ev idence  it pro 

duced  that revela tion  of  the  iden tity  of  its  rank  

and  file  m em bers exposed  them  to  pub lic  hos 

tility  and  therefo re  had  an  adverse  effect on  the  

organ ization ’s ab ility to re ta in m em bers and  

thus  to  engage  in  effective group  advocacy .112 

Justice H arlan undertook  a com plex analysis  

in  w hich  the  ex istence of  sta te  pow er to  regu 

la te d id  no t depend  on  the sim ple delineation  

of the categorical boundaries of pro tected  

speech . R ather it depended  on  the  C ourt’s  as

sessm en t of  the  e f fe c t s that attem pts to  com ply  

w ith  the  sta te ’s  regu la tions m igh t be  expected  

to  have, no t  m erely  upon  those  d irectly  sub ject 

to  its com m ands bu t also  upon  o ther persons  

in  their com m unities:113 by  pred ic tab ly caus

ing  o ther  private  acto rs  to  engage  in  re ta lia to ry 

actions against those w ho com plied w ith  the  

regu la tion , the regu la tion w ould  pred ic tab ly  

cause the regu la ted parties to engage in less



WARREN AND BURGER COURTSIHGFEDCBA 1 9 9fedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

expressive  activ ity .114

Justice H arlan ’s op in ion  fo r a  unan im ous  

C ourt susta ined  the N A A C P ’s cla im  that the  

sta te ’s  dem and  fo r  the  N A A C P ’s  m em bersh ip  

lis t w as  unconstitu tional. T he  sta te  argued  that 

no  constitu tional righ ts  w ere  invo lved  because  

the  “rep ressive  effect” 115 of  d isclosu re  fo llow ed  

“no t from  sta te action  bu t from  private com 

m unity  pressu res.” 116 Justice  H arlan  re jected  

the argum ent and announced , as if he w ere  

m erely  re itera ting  a  princip le  that  had  long  been  

firm ly  em bedded  in  F irst  A m endm ent doctrine , 

that in  determ in ing  the  constitu tionality of  the  

A labam a  regu la tion  “ [t]he  crucia l facto r is  the  

in terp lay of  governm ental and  private action , 

fo r it is on ly  after the in itia l exertion of  sta te  

pow er  rep resen ted  by  the  production  order  that 

private  action  takes  ho ld .” 117ONMLKJIHGFEDCBA
N A A C P v . A la b a m a w as recogn ized  w hen  

it  w as  decided  as  a  sign ifican t case  in  la rge  part 

because  of  the  constitu tional sh ie ld  it  prov ided  

to m ajor civ il righ ts activ ists .118 It also  has  

m ajor im portance fo r  free  speech  doctrine , fo r 

it w as the first tim e the C ourt exp lic itly ac 

know ledged that group associa tion enhances  

effective advocacy and  that a “v ita l re la tion

sh ip  [ex ists] betw een  freedom  to  associa te and  

privacy  in  one ’s  associa tions.” 119 A lso  the  C ourt 

articu la ted the  connection  betw een  privacy  in  

group  associa tion  and  preservation  of  associa- 

tional freedom .120 T he fu ll F irst A m endm ent 

sign ificance of  N A A C P v . A la b a m a resides  nei

ther  in  the  particu lar factual assum ptions  upon  

w hich the op in ion rests , nor in the precise  

causal connections betw een sta te actions and  

private  responses  that  the  op in ion  traced ; ra ther, 

the fu ll F irst A m endm ent sign ificance of  the  

case  resides in  the  m ethodo log ical sh ift that it 

in itia ted . F or  N A A C P v . A la b a m a broadened  

the C ourt’s F irst A m endm ent v ision , and  

thereby  expanded  the  range  of  real w orld  facts  

that w ould  hencefo rth  be  re levan t to  the  reso 

lu tion of  F irst A m endm ent cases— e .g . , how  

w ill com pliance w ith  d isclosu re requ irem en ts 

affect the  behav io r of  citizens w ho  are hostile  

to  those  w hose  m em bersh ip  is d isclosed , how  

in tu rn w ill their hostility affect those w ho  

m igh t o therw ise  becom e  m em bers, and  how  in  

tu rn  w ill that affect the organ ization ’s ab ility  

effectively  to  engage  in  group  advocacy . It is  

th is  la tter po in t that m ay  portend  the  m ost sig 

n ifican t change, on  accoun t of  its strong  im 

p lication  that the  F irst  A m endm ent guaran tees 

no t  ju st the  righ t to  associa te free  from  fo rm al 

sta te  in terference bu t the  righ t to  engage  in  e f

f e c t i v e group  advocacy .

S p e is e r v . R a n d a l l ,121 w ith  Justice  B rennan  

w riting  fo r  the  C ourt, cam e  dow n  the  sam e  day  

as  N A A C P v . A la b a m a . If  no th ing  else , S p e is e r 

ind icates that N A A C P v . A la b a m a w as no t an  

aberra tion w hose  m ethodo log ical innovations  

w ere driven by— and likely to be dep loyed  

so le ly  in  the  serv ice  of— the  C ourt’s  deep  com 

m itm en t to  the civ il righ ts cause . T he chal

lenged  regu la tion  in  S p e is e r w as  prom pted  by  

fear of  com m unists , no t of  civ il righ ts activ 

is ts . T he  case  invo lved  a  C alifo rn ia  tax  exem p 

tion  availab le  to  veterans, bu t  on ly  if  they  took  

an  oath  that they  d id  no t advocate  the  fo rc ib le 

overth row  of  the  governm ent.122 A s  indeed  he  

w as im pelled  to  do  on  accoun t of  D e n n is and  

even  of  Y a te s , Justice B rennan conceded  that 

C alifo rn ia had  pow er  to  proscribe  advocacy  of  

fo rc ib le overth row , and  he  even  conceded  that 

C alifo rn ia  cou ld  deny  the  tax  exem ption  to  vet

erans w ho  engaged  in  such  advocacy .123 B ut 

as had  Justice H arlan in  N A A C P v . A la b a m a , 

he  in sisted  that  the  constitu tionality  of  the  chal

lenged  requ irem en t w as  no t m erely  a  function  

of  the  fo rm al ex istence  of  sta te  pow er.124 A nd  

as had  Justice H arlan , he assessed the law ’s  

likely  im pact on  the  w illingness of  persons to  

engage in  p r o te c te d speech .125 T he fact that 

the  oath  requ irem en t w as lim ited  by  its  te rm s  

to  speech  that cou ld , accord ing  to  the  ho ld ing  

in  D e n n is , constitu tionally  be  pun ished  d id  no t 

save  it. O ther  perceived  realities overw helm ed  

the  fo rm al boundary  question . C alifo rn ia pu t 

the  burden  on  the  taxpayer  to  prove  that he  had  

no t engaged  in  the  proscribed  speech .126 T his  

the  C ourt found  prob lem atic : the  line  betw een  

speech  w hich  m ay  constitu tionally  be  regu la ted  

and speech w hich m ust be free is “ finely  

draw n ,” and “sensitive too ls” are needed to  

draw  it;127 fact-find ing in  litigation  has  a  “m ar

g in  of  erro r . . . w hich  bo th  parties m ust take  

in to  accoun t;” 128 and  finally , in  a  passage  w hich  

P rofesso r R obert P ost cred its w ith  “m ark ing] 

a  m ajor innovation  in  A m erican  constitu tional 

law ... [and] lasting ly  reshap ing] the  very  land 

scape of  F irst A m endm ent ju risp rudence,” 129 

Justice  B rennan  announced  that
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[t]he v ice of the presen t procedure is 

that, w here  particu lar speech  fa lls close  

to  the  line  separating  the  law fu l and  the  

un law fu l, the possib ility of  m istaken  

fact find ing— inheren t in  all litigation—  

w ill create  the  danger  that the  leg itim ate 

u tterance w ill be penalized . T he m an 

w ho know s that he m ust bring fo rth  

p roof  and  persuade ano ther of  the  law 

fu lness  of  h is  conduct necessarily  m ust 

steer  far  w ider  of  the  un law fu l zone  than  

if the S tate m ust bear these burdens. 

T his is  especia lly to  be  feared w hen  the  

com plex ity  of  the proofs  and  the  gener

ality of  the standards app lied prov ide  

bu t sh ifting  sands  on  w hich  the  litigan t 

m ust m ain ta in  h is  position . H ow  can  a  

cla im an t w hose declara tion is re jected  

possib ly  susta in  the  burden  of  prov ing  

the negative of these com plex factual 

elem en ts? In  practica l operation , there

fo re , th is procedural dev ice m ust nec

essarily  produce  a  resu lt w h ich  the  S tate  

cou ld  no t com m and  d irectly . It can  on ly  

resu lt in  a  deterrence of  speech w hich  

the C onstitu tion m akes free .130

Y es, ONMLKJIHGFEDCBAS p e is e r is of  sem inal im portance, bu t 

it m ust be  seen  in  tandem  w ith  N A A C P v . A la 

b a m a . B oth broadened the C ourt’s F irst 

A m endm ent horizon  and  adum brated  a  concep 

tion  of  the C ourt’s function that requ ires the  

ju stices to be eng ineers of a system  of free 

speech  righ ts, tha t charges  them  to  iden tify  and  

fo resta ll the  effect of  h itherto d isregarded im 

perfections in seem ing ly carefu lly designed  

regu la to ry  effo rts and  that requ ires them  to  craft 

ru les that purport to take realistic accoun t of  

the incen tives confron ting  a l l  the affected ac 

to rs. B oth  op in ions  im plic itly  set  ou t no t  m erely  

to  p reserve fo rm al freedom  bu t  to  encourage—  

or at the  very  least no t pred ic tab ly to  d iscour

age— its exercise . B oth have abou t them  an  

air  of  dow n  to  earth , fact-bound  realism , though  

tru th to  te ll w hat passes in  each  fo r p ragm atic 

assessm en t o f  law ’s  actual function ing  is  based  

m ore  on  educated guessw ork  abou t how  peop le  

behave  than  on  rigo rous em piric ism .

B ut w hether they  w ere rigo rously em piri

cal or  no t, S p e is e r and  N A A C P v . A la b a m a sig 

naled  bo th  norm ative  and  m ethodo log ical sh ifts  

that transfo rm ed the F irst A m endm ent. N or- 

m atively , the C ourt em braced the no tion  that 

m ore (and m ore effective) speech is a good  

th ing , so  that law s w hich  unnecessarily deter

VOTfc run
f r eed o m

In N A A C P v . A la b a m a (1958), a unan im ous C ourt held unconstitu tional A labam a’s dem and that the  

N A A C P reveal the nam es and addresses of all its m em bers and agen ts in the sta te . T he decision  

m arked ly broadened the horizons of the F irst A m endm ent.
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s p e e c h a r e ba d. T he m e tho do lo g ic a l s h ift w a s 

tw o-fo ld . F irst, the  C ourt  began  system atically 

and self-consciously to evaluate governm ent 

ju stifica tions stric tly , and  to  in sist that  the  sta te  

needed  to  dem onstra te that the  in terest it pur

sued  w as “com pelling .” 131 S econd , the  C ourt 

sh ifted  to  a  decision -m ak ing process that in 

cluded  the incen tives of  private acto rs in  the  

F irst A m endm ent ru le-m ak ing  calcu lus, and  it 

crafted  ru les  in  a  delibera te effo rt to  m axim ize 

speech opportun ities by  scru tin iz ing law s to  

ensure that they  reaped  a  m inim al “unearned  

increm en t of  deterrence.” 132 T hese  departu res 

from  prio r norm s and  practices sign ifican tly  

affected the scope and  con ten t of  substan tive  

doctrine . A lso , the  norm ative im pu lse  and  the  

behav io ra l in sigh t that it w as  the  C ourt’s  du ty  

to invalidate law s that w ould “ch ill” speech  

accoun ted  fo r  the  developm ent of  ancillary  doc 

trinal too ls  w hose  principal function  w as stra

teg ically  to  fo rtify  substan tive  F irst  A m endm ent 

pro tections. S pecifica lly , the C ourt erected  

procedural barriers to regu la tion of F irst 

A m endm ent activ ity ,133 it developed  the  over

bread th doctrine ,134 and  it pu t a  specifica lly  

F irst  A m endm ent “sp in”  on  the  vagueness  doc 

trine .135

C onsider first the  procedural barriers that 

the  C ourt erected  in  such  cases  as  ONMLKJIHGFEDCBAS m i th v . C a l i 

f o r n ia , '3 6 F r e e d m a n v . M a r y la n d , '3 1 and  C a r r o l l  

v . P r e s id e n t a n d C o m m is s io n e r s o f  P r in c e s s 

A n n e .,3 S T he C ourt erected  them  to  fo resta ll 

the  im plem en tation of  substan tive regu la tions 

that w ould  o therw ise have  had  “ the  co lla tera l 

effect of  inh ib iting  the  freedom  of  expression , 

by  m aking  the  ind iv idual the  m ore  re luctan t [o r 

the  less  legally  free] to  exercise  it.” 139 In  S m i th 

v . C a l i f o r n ia , fo r exam ple , a city ord inance  

im posed  stric t crim inal liab ility  upon  a  book 

sto re  ow ner  w ho  had  obscene  books  in  h is  shop . 

D eploy ing  the  m ethodo logy  of  look ing  to  the  

incen tive effect of  such  a  ru le on  private be 

hav io r, Justice B rennan  traced and  found  un 

accep tab le the  perverse consequences that the  

“bookseller’s self-censorsh ip”  w ould  have  on  

the am ount of  expressive activ ity that w ould  

take  p lace: “ [T ]he bookseller’s burden  w ould  

becom e the  pub lic ’s  burden , fo r by  restric ting  

h im  the  pub lic ’s  access  to  read ing  m atter  w ould  

be restric ted ...[T ]he d istribu tion of  all books, 

bo th  obscene and  no t obscene, w ould  be im 

peded .” 140 In  F r e e d m a n v . M a r y la n d , the  C ourt 

no ted  that a  sta te  “ is  no t  free  to  adop t w hatever 

procedures it p leases fo r dealing  w ith  obscen 

ity [Jw ithou t regard to the possib le conse 

quences fo r constitu tionally pro tected  

speech ,” 141 and  in  order to  obv iate the  po ten 

tia lly  onerous consequences from  a  system  of  

m ovie  censorsh ip  it lis ted  a  num ber of  consti

tu tionally m andated procedural safeguards, 

such  as p lacing the burden of  persuasion on  

the  sta te  and  assu ring  tim ely  jud ic ia l rev iew  of  

adm in istra tive determ inations. A nd, although  

the  C ourt had  held  in  W a lk e r v . C i t y  o f  B i r m in g 

h a m , '4 2 that the unconstitu tionality of  an  in 

junction  against expressive  activ ity  m ay  no t  be  

challenged in a con tem pt proceed ing fo r its  

v io la tion , the subsequen t case of C a r r o l l  v . 

P r e s id e n t a n d  C o m m is s io n e r s o f  P r in c e s s A n n e 

m itigated  W a lk e r 's effect by  ho ld ing  that, w ith 

ou t a  show ing  that it is im possib le to  serve or  

no tify  opposing  parties and  g ive them  an  op 

portun ity to partic ipate , there “ is no p lace  

w ith in  th is area  of  basic freedom s guaran teed  

by  the  F irst  A m endm ent” 143 fo r  the  issuance  of  

e x p a r te tem porary  restra in ing orders w ithou t 

no tice .

C onsider nex t the overb read th doctrine , 

w hich  evo lved  from  U n i te d S ta te s v . R o b e l’ s 

pronouncem ent that “w hen  leg itim ate leg isla

tive  concerns are  expressed  in  a  sta tu te w hich  

im poses  a  substan tia l burden  on  pro tected  F irst 

A m endm ent activ ities, C ongress  m ust ach ieve  

its  goal [on ly ] by  m eans  w hich  have  [the  least] 

drastic  im pact on  the  con tinued  v ita lity  of  F irst 

A m endm ent freedom s.” 144 T he  W arren  C ourt 

invoked  th is ax iom  in  several o ther cases. In  

S h e l to n v . T u c k e r , it invalidated an  A rkansas  

sta tu te  that com pelled  teachers in  sta te  in stitu 

tions  annually  to  lis t their  organ izational affili

ations. T he  sta tu te ’s  “un lim ited  and  ind iscrim i

nate sw eep ,” said Justice S tew art, w ent “ far 

beyond  w hat m igh t be  ju stified  in  the  exercise  

of  the  S tate ’s  leg itim ate inqu iry  in to  the  fitness 

and com petency of its teachers.” 145 A nd  in  

N A A C P v . B u t to n , '4 6 the C ourt invalidated a  

section  of  a  V irg in ia sta tu te that, in  pursu it of  

preven ting barra try , cham perty and m ain te

nance, banned  as  im proper so lic ita tion  of  legal 

or professional business certa in litigation -re

la ted  activ ities of  the  N A A C P . C onclud ing  that, 

fo r “such  a  group  as  the  N A A C P ,”  associa tion
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fo r the p u r p o s e o f l i t iga t io n is p r o te c te d gr o u p 

a c tiv i ty , Ju s t ic e B r e nna n’s  op in ion  fo r  the  C ourt 

pu t the  fu ll pow er of  h is considerab le rheto ri

cal m uscle beh ind  h is analysis. T he op in ion  

declared that F irst A m endm ent freedom s are  

“delica te and  vu lnerab le , as  w ell as  suprem ely  

precious  in  our  socie ty ...[and  they] need  breath 

ing  space to  su rv ive .” 147 A ccord ing ly , “gov 

ernm ent m ay  regu la te  in  the  area  on ly  w ith  nar

row  specific ity .” 148

A lthough som e com m entato rs have seen  

the  overb read th  doctrine as a  m eans by  w hich  

the C ourt enab led  itse lf to  avo id  the d ifficu lt 

task of  delineating F irst A m endm ent bound 

aries,149 the fact rem ains that in  app lica tion  

these doctrines sh ie lded m any F irst A m end 

m ent acto rs no t ju st from  being conv ic ted in  

particu lar cases bu t from  being sub jected to  

generally in trusive ru les regard ing  expressive  

activ ity . F or  overb read th  is  an  excep tion  to  tw o  

usually  app licab le ru les of  constitu tional liti

gation . F irst, it  perm its  ind iv iduals  to  challenge  

law s “on  their face”  ra ther than  “as app lied ,”  

so  that a  defendan t w hose ow n  speech  cou ld  

constitu tionally  be  pun ished  m ay  persuade  the  

C ourt  to  invalidate  a  sta tu te  by  po in ting  ou t  that 

the  sta tu te  also  purports  to  regu la te  speech  that 

is constitu tionally pro tected . S econd , and  be 

cause  it  perm its a  defendan t to  challenge  a  sta t

u te  that  cou ld  be  constitu tionally  app lied  to  h im , 

it confers stand ing  on  such  defendan ts to  liti

gate  no t  their ONMLKJIHGFEDCBAo w n constitu tional righ ts (w hich  

by  hypo thesis  have  no t  been  v io la ted ) bu t  those  

of  th ird  parties. In  G o o d in g v . W i ls o n , '5 0 Jus 

tice B rennan articu la ted the by-then fam iliar 

in tu ition that ju stified the re laxation of  ord i

nary  stand ing  ru les: “ ...persons  w hose  expres

sion  is  constitu tionally pro tected  m ay  w ell re 

fra in from  exercising their righ ts fo r fear of  

crim inal sanctions prov ided  by  a sta tu te sus 

cep tib le of app lica tion to pro tected expres

sion .” 151

F inally , consider the vagueness doctrine . 

R ecall that in  pre-W arren C ourt days  the  doc 

trine  that leg isla tu res m ust set  reasonab ly  clear 

gu idelines fo r law  enfo rcem en t offic ia ls and  

triers of  fact had  been  used  to  overtu rn  the  con 

v ictions  of  defendan ts accused  of  un law fu l ex 

pressive activ ity  on  pub lic ly -ow ned  property . 

T rad itionally , the  vagueness doctrine w as un 

derstood  to im plem en t the concern w ith fa ir

no tice  that  has  long  been  in teg ral to  the  enfo rce

m ent of  the  requ irem en ts of  due  process  of  law . 

T his  concern  is  cap tu red  by  the  ru le  that a  law  

is  vo id  on  its face  if  it is  so  vague  that persons  

of “com m on in te lligence m ust necessarily  

guess  at its  m eaning  and  d iffer as  to  its app li

cation .” 152 In  th is gu ise it em bodies “ru le of  

law ” values that are no t un ique to the F irst 

A m endm ent. It

sign ifies the  constra in t of  arb itrariness 

in the exercise of governm ent 

pow er....[I]t m eans  that the  agencies of  

offic ia l coercion shou ld , to  the ex ten t 

feasib le , be  gu ided  by  ru les— that is , by  

open ly  acknow ledged , re la tively  stab le , 

and  generally  app licab le sta tem en ts of  

proscribed  conduct. T he  ev ils  to  be  re 

ta rded  are caprice and  w him , the  m is

use of governm ent pow er fo r private  

ends, and  the  unacknow ledged  re liance 

on  illeg itim ate criteria of  selection .153

B ut during the W arren C ourt years the  

C ourt  began  to  understand  that vagueness  cou ld  

be dep loyed in stra teg ic defense of F irst 

A m endm ent values as w ell. T he C ourt cam e  

to  believe that the v ice of  vagueness inhered  

no t m erely  in  the  license  that vague  m andates 

conferred  on  arb itrary  offic ia ls and  in  the  lack  

of  fa ir w arn ing inheren t in  unclear sta tu to ry  

com m ands. In  add ition , bu ild ing  on  the  m eth 

odo log ical sh ift begun  in  N A A C P v . A la b a m a , 

the C ourt started  to  express concern  w ith  the  

perverse private incen tive effects that vague  

sta tu tes m igh t have  on  the  w illingness of  citi

zens  to  engage  in  F  irst  A m endm ent activ ity . In  

B a g g e t t v . B u l l e t t , '5 *  fo r  exam ple , the  C ourt in 

validated a loyalty oath fo r teachers citing  

N A A  C P  v . A  l a b a m a , and  op in ing  that  vague  sta t

u tes cause citizens to  “ ‘steer far w ider of  the  

un law fu l zone ’ than if  the boundaries of  the  

fo rb idden areas w ere clearly m arked ,” 155 an  

effect the  C ourt deem ed  unaccep tab le because  

it w ould  cause  citizens to  “restric t[] their con 

duct  to  that w hich  is  unquestionab ly  safe . F ree  

speech  m ay  no t  be  so  inh ib ited .” 156

F rom  the  van tage  po in t of  the  presen t, the  

F irst  A m endm ent’s  doctrinal expansion  during  

the  W arren  and  B urger  C ourt  years  has  acqu ired  

a  certa in  aura  of  inescapab ility . It w as no t in -



WARREN AND BURGER COURTSIHGFEDCBA 2 0 3fedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Po lic e C o m m is s io ne r L .B . Su ll iva n (second from le ft) celeb rated h is $500 ,000 sta te court libel 

v icto ry over the ONMLKJIHGFEDCBAN e w Y o r k T im e s in 1960 . T he S uprem e C ourt overtu rned th is v icto ry in N e w Y o r k 

T im e s v . S u l l i v a n ru ling that the press can be held liab le fo r pub lish ing fa lse sta tem en ts of fact on ly  

w hen they have done so “w ith actual m alice .”

ev itab le , how ever. T here  w ere  som e key  fo rks 

in  the  road , po in ts  at w hich  a  narrow er v iew  o f  

the  A m endm ent’s  reach  w as  w ith in  the  C ourt’s  

doctrinal grasp  bu t w here in stead  it em braced  

the broader v ision .157 W ithou t pausing  to  de 

fend  that con troversia l assertion , I conclude  th is  

essay  by  specu la ting  abou t ano ther  issue: W hen 

F irst  A m endm ent boundaries  expand , they  stay  

expanded . W hy?

O f  course  to  a  certa in  ex ten t by  the fo rce  of  

preceden t alone  new  constitu tional boundaries  

once  draw n  tend  to  em bed  them selves inex tri

cab ly  in to  the fab ric of  the law . B ut w e can  

enrich  our apprecia tion of  the com plex ity and  

m ultip lic ity  of  in fluences that exert pressu re  on  

the shape  and  d irection of  legal doctrine if  w e  

consider exp lanations in  add ition  to  preceden t 

fo r the  resistance of  F irst A m endm ent bound 

aries to  con traction .

T he m ost in trigu ing exp lanations derive  

neither  from  the  im portance  nor  the  g reat value  

of  freedom  of  expression , nor from  the fam il

iar litany of broad ly benefic ia l in strum en tal 

purposes that d isin terested persons m igh t as

cribe  to  pro tecting  it. T hey  take  accoun t ra ther 

of serend ip itous cen trifugal fo rces that have  

been created by the com bination of  a m ulti

p lic ity  of  theoretica l ju stifica tions fo r pro tect

ing  freedom  of  speech , and  the  increasing  w ill

ingness  of  the  C ourt to  dep loy  doctrine stra te

g ically . T he  com bination  caused  F irst  A m end 

m ent doctrine  to  flow er. A nd  now , pu tting  aside  

the question of  w hether it advances the com 

m on  good , the  legal sta tus  quo  tha t has  em erged  

on  accoun t of  th is  com bination  of  fo rces serves  

a  num ber of  particu larized  in terests so  w ell that 

they  are inclined  to  invest sign ifican t resources 

to preserve it. A t the sam e tim e, excep t fo r 

pockets of  resistance from  cam paign finance  

refo rm ers, pornography  regu la to rs, hate-speech  

m on ito rs, and  patrio tic flag -p ro tecto rs, no  ef

fective o r stab le constituency ex ists to iden 

tify , a rticu la te , or  consisten tly  dem and  enfo rce

m ent of  princip led  lim its on  F irst A m endm ent 

righ ts.

B eg in w ith the m ultip lic ity of  theoretica l 

ju stifica tions fo r freedom  of  expression . D ur

ing  the  W arren  and  B urger C ourt years, a  pro 
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fu s io n o f F  i r s t A m e ndm e nt the o r is ts to o k to the 

la w r e v ie w s .158 T hough  m ost theorists have  a  

personal favorite am ong  the  panop ly of  F irst 

A m endm ent values, it  has  becom e  conven tional 

w isdom  that the  F irst  A m endm ent im plem en ts 

no t one  value  bu t several, no t one  theory  bu t a  

m ultitude, and  that it serves  bo th  in strum en tal 

and  non instrum en tal ob jectives.159 M any  if  no t 

m ost  peop le  w ho  th ink  abou t  the  F irst  A m end 

m ent th ink  it advances a  veritab le cornucop ia  

of  ben ign  ends, and  w hat I w ish  to  em phasize  

abou t th is is no t w hat a  go ld  m ine of  socie ta l 

beneficence freedom  of  expression is ONMLKJIHGFEDCBAi n  f a c t 

bu t  ra ther that the  very  varie ty  of  ju stifica tions 

fo r  pro tecting  it pu ts  a  h igh ly  d iversified  arse

nal of  rheto rica l w eapons  in to  the  hands  of  F irst 

A m endm ent advocates. D efenders of  narrow  

F irst  A m endm ent boundaries  or  sing le-valence 

F irst A m endm ent theories, therefo re , find  

them selves figh ting on  m any fron ts. W hat 

m atters here is no t the concep tual so lid ity of  

any  of  the  theories bu t that the  very  m ultip lic

ity  of  ju stifica tions has rheto rica l and  persua 

sive  u tility  to  F irst  A m endm ent advocates. F or  

the grab-bag of F irst A m endm ent prem ises 

m eans  that, in  practica lly  every  case , w here  one  

theoretica l ju stifica tion  offers no  support fo r  a  

F irst  A m endm ent cla im , ano ther can  be  found .

T he varie ty of  F irst A m endm ent ju stifica

tions, coup led  w ith  the  percep tion  that freedom  

of  speech  serves bo th  as an  in strum en t fo r the  

atta inm en t of  broad  socia l goals and  as  an  end  

in itse lf, has had an add itional, m ore sub tle , 

effect: it has  created  an  im pression  that at least 

at a  general level freedom  of  speech  is practi

cally  an  unequ ivocal good . T hat is  to  say  that 

there  ex ists  no  salien t, system atically iden tifi

ab le , inev itab le , ever-p resen t, rheto rica lly  avail

ab le  socia l cost incurred  in  pro tecting  freedom  

of  speech . Its pro tection does no t inev itab ly  

im ply  an  obv ious  and  fundam ental cho ice  be 

tw een the benefic iaries of  F irst A m endm ent 

righ ts and  a  class of  their v ictim s. T his is  no t 

because  pro tection  of  free speech  invo lves no  

trade-o ffs, nor  is  it  because  those  w ho  exercise  

their speech  righ ts cause  no  harm . R ather it is  

because the costs of  pro tecting speech have  

com e  to  seem  rem ote , tenuous, and  even  specu 

la tive w hereas its benefits m ore obv iously  ac 

crue in  one w ay  or ano ther to  practica lly ev 

eryone. A lso , those  w ho  su ffer particu larized

harm  on  accoun t of  o thers ’ speech  do  no t con 

stitu te  a  stab le  group  w ith  w hom  w e  can  easily  

or consisten tly  iden tify— they  are iso la ted  in 

d iv iduals w ho  em erge on ly  from  case  to  case . 

N or do  they  tend  to  attrac t the  support of  spe 

cia l in terest groups  w ho  m igh t th rough  co llec

tive action enhance their ab ility to attrac t at

ten tion  to  their grievances.

M oreover, the  rheto rica l deck  is  stacked  in  

tw o  w ays  against the  socia l goods— order, pro 

tec tion  of  national security , sexual m orality—  

that are po ten tia lly sacrificed in  order to  pur

chase all the advan tages— au tonom y, know l

edge, self-fu lfillm en t, po litica l freedom — that 

free expression  prov ides. F irst, the socia l in 

te rests  that are  though t  to  be  th reatened  by  free

dom  of  expression  are  d istan t abstractions; they  

do no t appear to rep resen t values that seem  

genu inely  in  peril or even  that at th is po in t in  

our coun try ’s h isto ry  m any  citizens are likely  

to  be  passionate  abou t  defend ing . S econd , and  

m ore im portan t, it has proved  ch ild ’s  p lay  fo r 

academ ics and  F irst A m endm ent advocates to  

portray the socia l in terests that freedom  of  

speech th reatens no t as genu inely leg itim ate 

ob jects  of  governm ent concern  bu t  ra ther  as  the  

obsessions of narrow -m inded , tigh t- 

sph inctered , parano id reactionaries. W hen  

com m entato rs im ply , fo r  exam ple , that freedom  

of  expression  is  incom patib le  w ith  such  fuddy- 

duddy  values as confo rm ity , paternalism  and  

enfo rced  orthodoxy , and  that speech  regu la tions 

are  reflec tions of  im pu lses no  m ore  adm irab le 

than  the  urge  to  suppress  d issen t, have  you  any  

doub t w hose  side  you  w ant to  be  on?

Just  as— perhaps  because— there  is  neither 

a  stab le  group  of  v ictim s of  F irst A m endm ent 

righ ts nor  an  energ iz ing  set of  system atic rea 

sons to  thw art expressive activ ities, there ex 

is ts no  stab le legal or  po litica l constituency  to  

find , articu la te , and  advocate enfo rcem en t of  

princip led lim its on the expansion of  F irst 

A m endm ent boundaries. T he  exercise  of  F irst 

A m endm ent righ ts tends to  evoke  h igh ly  par

ticu larized  opposition . R egulations app lied  to  

or aim ed  at F irst A m endm ent activ ity  tend  to  

be defended in C ourt by  iso la ted non-repeat 

p layers w ho  seem  to  rep resen t re la tively  paro 

ch ia l in terests .160

O n the o ther hand , the line-up of F irst 

A m endm ent advocates is loaded w ith heavy



WARREN AND BURGER COURTSIHGFEDCBA 2 0 5fedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

a nd in flu e ntia l h it te r s . F ir s t A m e ndm e nt s c ho l

ars  supp ly  a  steady  stream  of  theoretica l, m oral 

and  in te llec tual support  bo th  to  one  ano ther  and  

to F irst A m endm ent litigato rs.161 W hen it 

com es to  litigation , the F irst A m endm ent bar  

boasts several ex trao rd inarily ta len ted repeat 

p layers. S everal ind iv idual law yers  have  accu 

m ulated im pressive expertise and  invaluab le  

experience argu ing  befo re  the  C ourt.162 T heir 

professional careers have been  so  heav ily in 

vested  in  w inn ing  cases fo r F irst A m endm ent 

clien ts  that it w ould  seem  a  betrayal w ere  they  

ever to  assert that “ the F irst A m endm ent has  

gone  too  far.” O rgan izations such  as  the  A C L U  

(though of  course there are no  organ izations 

“such  as”  the  A C L U — there ’s  on ly  the  A C L U ), 

long sta lw art defenders of  freedom  of  speech , 

are  also  repeat p layers  of  the  F irst  A m endm ent 

gam e, w ith  a  deep  bench  of  ab le and  experi

enced  m em bers of  the  team .

L ast bu t no t least in  the line-up  of  heavy 

h itting  F irst  A m endm ent advocates, of  course , 

is the m edia itse lf— the F irst A m endm ent’s  

m ost obv ious  benefic iary  and  consequen tly  its  

m ost sta lw art ally  (as w ell as  its  m ost in fluen 

tia l one). T he press is re liab ly on  the F irst 

A m endm ent side w hen it com es to  reporting  

and  com m enting  on  decisions in  F irst  A m end 

m ent cases, g iv ing  them  w hat m igh t seem  to  a  

d isin terested observer coverage possib ly  d is

proportionate to  their in trinsic or re la tive im 

portance. In  C ourt, as  litigan t, the  press  v igor

ously  advocates its ow n  cause . A lthough  the  

C ourt has  never  held  that the  press  en joys  F irst 

A m endm ent righ ts greater than the speech  

righ ts  of  o ther  citizens, several of  the  m ost sig 

n ifican t F irst  A m endm ent expansions  in  recen t 

years have com e at the behest of  — and  tend  

prim arily  to  benefit—  the  press. U nlike  o ther 

profit-m ak ing businesses, fo r exam ple , fo r 

w hom  the  trend  w as in  the d irection of  m ore  

and stric ter liab ility during the W arren and  

B urger C ourt years, the  press received  a  very  

substan tia l rep rieve. O n  accoun t of  the then  

unpreceden ted  read ing  of  the  F irst  A m endm ent, ONMLKJIHGFEDCBA
N e w  Y o r k T im e s v .S u l l i v a n , and  its  progeny , the  

press is liab le fo r  pub lish ing  fa lse  defam ato ry  

sta tem en ts of  fact on ly  w hen  they  have done  

so  “w ith  actual m alice .” 163 U nlike  o ther  in fo r

m ation  prov iders  — com m ercia l advertisers, fo r 

exam ple— the  press  en joys  the  benefit of  a  pow 

erfu l presum ption against being sub jected to  

prio r restra in t: w hereas in junctive re lief has  

typ ically  been  the  (constitu tionally  perm issib le) 

rem edy  of  cho ice  in  litigation  against m islead 

ing  com m ercia l advertisers, in junctions  against 

the  press— even  to  restra in the pub lication of  

secre t, illic itly ob tained governm ent docu 

m ents— canno t be  ob tained  un less  the  govern 

m ent carries an ex trem ely “heavy  burden of  

show ing  ju stifica tion  fo r  the  im position  of  such  

a  restra in t.” 164 O n  accoun t of  the  F irst  A m end 

m ent, the prin t m edia en joys alm ost w holly  

unfettered  ed ito ria l au tonom y. S o , now , does  

the  electron ic m edia since  the  F C C , acting  in  

la rge part on  its constitu tional doub ts, aban 

doned  the  F airness D octrine .165

T he  new s  m edia ’s  ed ito ria l au tonom y  is  of  

enorm ous stra teg ic im portance to  the  press it

self, of  course , fo r it enab les jou rnalists and  

their  ed ito rs and  pub lishers  to  report w hat they  

choose abou t governm ent w ithou t hav ing to  

fear offic ia l sanction . In add ition it enab les  

the press, th rough  its cho ices abou t w hat sto 

ries to cover and  w hat ed ito ria l positions to  

adop t, to  pro tect and  enhance its ow n  pow er 

re la tive to  that of  o ther in stitu tions. In  add i

tion  to  prov id ing  the  press  w ith  a  fo rm al legal 

sh ie ld , the  F irst  A m endm ent prov ides  the  press  

w ith  such  a  pow erfu l rheto rica l w eapon  that it 

w ould  alm ost never be  in  the  press ’ perceived  

self-in terest to  concede the leg itim acy of  any  

con traction  of  the  F irst  A m endm ent166 or  to  op 

pose  any  expansion .

A  final reason  w hy  the boundaries of  the  

F irst A m endm ent tend  alw ays to  expand  and  

never  to  con tract is  that decisions  g iv ing  broad  

pro tection to F irst A m endm ent righ ts are al

m ost never characterized as  being  too  activ ist. 

T his  is  no t  to  say  that expansive  resu lts in  par

ticu lar cases  un ifo rm ly  escape  critic ism  fo r  hav 

ing  perhaps gone too far. It is ra ther to  no te  

that, in  the  seem ing ly  end less debate over the  

m erits of  jud ic ia l activ ism  versus  those of  ju 

d icia l restra in t, those w ho decry  activ ism  al

m ost  never  cite  F irst  A m endm ent  ju risp rudence 

in  general, or  particu lar cases, as  exem plify ing  

jud ic ia l overreach ing . T he observation  ho lds  

even  fo r  cases  in  w hich , in  order  to  pro tect F irst 

A m endm ent righ ts, the C ourt fundam entally  

altered  the  boundary  betw een  federal and  sta te  

pow er and  that betw een sta te and  private ac 
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t io n . Fo r exam ple , long  befo re  the  incorpora

tion con troversy cam e to sym bolize bo th  the  

federalism  and  the  ind iv idual righ ts aspects o f  

activ ism  versus restra in t during C hief  Justice  

W arren .’s  tenure , the  C ourt had  w ithou t fan fare 

inco rporated the F irst A m endm ent in to the  

F ourteen th .167 A nd  during  W arren ’s  tenure , the  

C ourt seem ed  to  be  ty ing itse lf  in  kno ts  to  avo id  

a head-on confron ta tion w ith  the m eaning of  

“sta te  action”  in  the  civ il righ ts  arena, and  com 

m entato rs w ere  hav ing  a  fie ld  day  try ing  to  fig 

ure  ou t w hat p rincip le had  an im ated  the  C ourt 

to find sta te action in ONMLKJIHGFEDCBAS h e l l e y v . K r a e m e r . 

M eanw hile , N e w Y o r k T im e s v . S u l l i v a n had  

begun  life  as a  garden  varie ty  sta te  law  private  

defam ation  action .169 In  an  alm ost unno ticed—  

bu t  certa in ly  crucia l— step  on  its  w ay  to  cla im 

ing  the  pow er  to  decide  it on  F irst A m endm ent 

grounds, the C ourt exh ib ited a stunn ing lack  

of  self doub t w hen it announced that a sta te  

court  judgm ent in  private  defam ation  litigation  

am ounted  to  sta te action .170

B ut that academ ic  com m entato rs have  been  

ab le to ascribe such a versa tile m ultitude of  

ben ign ends to free expression , and that the  

expansive tendencies of F irst A m endm ent

boundaries are propelled by a varie ty of  

serend ip itously  con jo ined  fo rces such  as  those  

suggested  above, on ly  partia lly  exp la in  the  doc 

trinal expansion  that d id  in  fact occur. T he  theo

ries  w ou ld  have  rem ained  academ ic exerc ises, 

and  the  in terest groups  that found  it w orth  their 

w hile to  invest in  F irst A m endm ent litigation  

w ould  never  have  coalesced around  a  com m on  

agenda  had  no t  the  C ourt developed , during  the  

W arren  and  B urger  C ourt years, analy tica l too ls 

and decisional stra teg ies that perm itted the  

theories to be w oven in to the fab ric of F irst 

A m endm ent doctrine and created a doctrinal 

sta tus  quo  tha t w as  w orth  preserv ing . T he  too ls  

of  analysis that w ere availab le to  the C ourt in  

the m id-1950s cou ld no t have been used to  

im plem en t an  expansion ist agenda. R ecall the  

sta te  of  the  F irst  A m endm ent in  1953 . H ad  the  

W arren  C ourt con tinued  w ork ing  w ith  the  doc 

trines it inherited— doctrines that stacked the  

deck  against F irst A m endm ent cla im an ts, and  

assum ed  aw ay  even  the  possib ility , to  say  no th 

ing  of  the desirab ility , of  pro tecting  m any  k inds  

of  speech , the  scho lars  w ho  trum peted  the  m any  

v irtues of  freedom  of  expression  w ould  likely 

have  rem ained vo ices cry ing  in  the  academ ic

In 1971 the B urger C ourt allow ed new spapers to pub lish the P en tagon P apers, a top secre t study of  

the V ietnam  W ar that had been purlo ined by a P en tagon em ployee. W illiam  F razee , ch ief of the  

p resses at the W a s h in g to n P o s t , checked the first ed ition head lin ing the S uprem e C ourt’s 6-3 deci

sion .
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w ilde r ne s s . A s w e ha ve s e e n, ho w e ve r , d in ing 

the W a r r e n C o u r t y e a r s the C o u r t c ha nge d a l

m ost com plete ly its approach to  the tasks of  

iden tify ing  w hat w as at stake  in  F irst A m end 

m ent cases  and  ad jud icating  F irst  A m endm ent 

cla im s. T he C ourt cam e sym pathetica lly to  

em brace  the  ideas  that, fo r  w hatever  reason , the  

F irst A m endm ent occup ies a  “preferred  posi

tion”  in  the  h ierarchy  of  constitu tional freedom s 

and  that the  exercise  of  F irst  A m endm ent righ ts  

by  ind iv idual citizens is a  G ood  T hing  fo r so 

cie ty— an  activ ity to  be encouraged , fostered  

and  celeb rated  ra ther  than  m erely  to lera ted , and  

never ever to  be  unnecessarily deterred if  the  

C ourt cou ld  help  it.

M ore im portan tly , perhaps, led  to  the in 

sigh t  by  Justices  H arlan  and  B rennan , the  C ourt 

cam e  to  understand  that F irst  A m endm ent doc 

trine has tw o very d ifferen t k inds of  effects. 

T he  obv ious, fam iliar, and  stric tly  legal one  is  

the  effect on  the  fo rm al au thority  of  pub lic  of

fic ia ls . T he necessary coro llary of F irst 

A m endm ent righ ts  is  to  constra in  governm ent, 

to  lim it the  reach  of  leg isla tive  and  adm in istra

tive  pow er, and  to  prov ide ru les that have  d i

rect im pacts on  offic ia l behav io r. N ot so  ob 

v ious  is  the  ind irect, incen tive effect that F irst 

A m endm ent ru les have  on  the  behav io r of  in 

d iv idual citizens. D evotees  of  today ’s  “ law  and  

econom ics” approach  w ould characterize the  

C ourt’s attem pt to  evaluate F irst A m endm ent 

ru les in  te rm s of  their incen tive effects as “ex  

an te”  analysis.171 C onstitu tional com m entato rs 

w ho  no ted  the change in  approach  called  it a  

sh ift to “pragm atic” or “stra teg ic” consider

a tions.172 B ut the  labels coun t fo r  little . W hat 

m atters is that, w ith  ONMLKJIHGFEDCBAN A A C P v . A la b a m a and  

S p e is e r v . R a n d a l l , the  C ourt had  com e  to  rec

ogn ize that F irst A m endm ent doctrine does  

m ore  than  set the  param eters fo r offic ia l con 

duct. It  also  affects  the  w ay  ind iv idual citizens 

behave and  determ ines their re la tive w illing 

ness to engage in  expressive activ ity . S ince  

1958 the C ourt has frequen tly decided cases  

and  crafted  ru les  that w ere  exp lic itly  prem ised  

on  its determ ination to  elim inate unearned  in 

crem en ts of  deterrence from  law s that app lied  

to  expressive  activ ity . N A A C P v . A la b a m a and  

S p e is e r v . R a n d a l l w ere the  first, bu t far from  

the last, F irst A m endm ent decisions to take  

accoun t of  the facts that citizens decid ing

w hether to  engage  in  expressive activ ity  need  

to know  w hether their conduct w ill be pro 

tec ted ; that “ the  separation  of  leg itim ate from  

illeg itim ate speech  calls  fo r...sensitive  too ls” 173 

because  o therw ise  “ the  possib ility  of  m istaken  

fact find ing ..,c reate[s] the danger that the le 

g itim ate u tterance w ill be penalized ;” 174 that 

th is  w ould  cause  citizens to  “steer far  w ider of  

the un law fu l zone” 175 and  thus deter “speech  

w hich  the C onstitu tion  m akes free .” In  o ther 

w ords, the F irst A m endm ent as in effect the  

im presario of  “speech  w hich  the C onstitu tion  

m akes  free” 176— th is  is  the  sing le  m ost sign ifi

can t idea  that the  W arren  C ourt conceived  and  

the  B urger C ourt em braced .

It seem s appropria te to  close w ith  one of  

the  m ost eloquen t rheto rica l tribu tes ever  paid  

to  the  F irst  A m endm ent, especia lly  as  it com es  

from  an  op in ion  of  Justice H arlan— h is op in 

ion  fo r the C ourt in C o h e n v .C a l i f o r n ia . '1 1 I 

have  offered in  th is essay  a  num ber of  som e 

w hat unconven tional reasons w hy  the F irst 

A m endm ent has  so  m uch  support  from  so  m any  

quarters. T he  few  sen tences that fo llow  serve  

as rem inders of  the  values w hich , u ltim ate ly , 

v ind icate our  loyalty  to  the  freedom  it guaran 

tees:

T he  constitu tional righ t of  free  expres

sion  is pow erfu l m edicine in  a  socie ty  

as d iverse and  popu lous as ours. It is  

designed  and  in tended  to  rem ove gov 

ernm ental restra in ts from  the arena of  

pub lic d iscussion , pu tting  the  decision  

as  to  w hat v iew s  shall be  vo iced  la rgely  

in to  the  hands  of  each  of  us, in  the  hope  

that use  of  such  freedom  w ill u ltim ate ly  

produce a  m ore capab le citizen ry and  

m ore  perfect po lity  and  in  the  belief  that 

no  o ther  approach  w ould  com port w ith  

the prem ise of  ind iv idual d ign ity and  

cho ice  upon  w hich  our  po litica l system  

rests .178
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S unste in  &  M ark  V . T ushnet, C o n s t i t u t i o n a l  L a w ,  804-13  

(3ded . 1996).

4 5 S c h e n c k v . U n i te d  S ta te s , 2 4 9 U .S . 4 7 ,51  (1919)(H olm es, 

J.)(“ It w ell m ay  be  that the  p roh ib ition  of law s abridg ing  

the freedom  of speech is no t confined to prev ious re 
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