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In 1938, in his famous footnote in the 
Carolene Products case, Justice Harlan Fiske 
Stone suggested that while economic regula­
tion should receive only a simple review by 
the courts, those laws restricting civil liber­
ties or affecting “discrete and insular minori­
ties” required a more exacting scrutiny. Much 
of the history of the Court in the six decades 
since that case has revolved around the Court’s 
response to the pleas of minorities for the 
equality promised to them in the Fourteenth 
Amendment’s Equal Protection Clause.

No minority has suffered more in Ameri­
can history than African-Americans, those 
brought here against their will to be slaves in 
the English colonies and their descendants. 
Despite the promise of emancipation contained 
in the Civil War amendments, blacks suffered 
continuing discrimination after the end of Re­
construction. The South’s efforts to create a seg­
regated society received the Court’s imprima­
tur in Plessy v. Ferguson, a decision that, how­
ever justifiable at the time, has been roundly 
criticized as wrogly decided by commentators 
covering the whole range of the jurisprudential 
spectrum.

Yet the abandonment of Plessy’s separate- 
but-equal doctrine also constitutes one of the

great chapters in American political and constitu­
tional history. The role of the Supreme Court in 
declaring, as Chief Justice Earl Warren did in 
Brown v. Board of Education, that segregation 
based on race is wrong, surely stands as one fo the 
noblest moments in the Court’s commitment to 
equal justice under law.

The road since Brown has not been smooth, 
and there are many people who believe that we as 
a society should be further along the road to real 
equality, that the Court should have done more to 
quash not only de jure segregation but also the 
badges of discriminiation that remained. But this 
view misinterprets the role of the judiciary in a 
government of separated powers within the fed­
eral system.

The articles in this issue of the Journal are 
derived from one of the most important and 
popular educational activities of the Society, its 
annual lecture series held in the courtroom of 
the Supreme Court. Each year we are pleased to 
publish these lectures and thus make them avail­
able to a wider audience. Our only regret on this 
issue is that Professor William Van Alstyne was 
unable, due to other commitments, to revise his 
talk on the pre-P/essy era and get it to us in time 
for publication; we hope to be able to carry that 
article in a future issue.
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In Ma y 1896, the Supreme Court of the United States held in VUTSRQPONMLKJIHGFEDCBAP lessy v. F erguson2 that a 

Louisiana statute requiring that black and white railroad passengers be transported in “ equal, but 

separate”  cars was consistent with the Fourteenth Amendment’s guarantee of  the equal protec­

tion of the laws. Actually the majority opinion implied much more than this. The message of 

P lessy, if  you read it  carefully, was not just that a law requiring segregated transportation facili­

ties was constitutional; nor did the Court remotely suggest that whatever was separate had to be 

precisely equal. What the Court said, and meant, was that a racial classification was like any 

other classification under the Fourteenth Amendment— it  was constitutional if  reasonable— and 

that a law separating the races was, in the nature of  things, an appropriate exercise of  the state’ s

police power.3

Alone in dissent, the first Justice John 

Marshall Harlan protested that the Constitution 

prohibited any law drawing a racial distinction: 

“ Our Constitution is color-blind, and neither 

knows nor tolerates classes among citizens.”  

P lessy has been regarded ever since as the case 

confirming the legality of segregation, and 

Harlan’s dissent as its quintessential refutation. 

This dual landmark of constitutional law was 

reported by T he N ew Y ork T im es as a brief item

in its regular weekly column of  railroad news—  

as Professor Lofgren discovered— “ sand­

wiched between reports of another Supreme 

Court railway decision, which overturned an 

Illinois law ordering minor rerouting of inter­

state passenger trains, and a request by the re­

ceivers of the Baltimore &  Ohio for authority 

to issue new improvement bonds.” 4

In May 1954, the Court held in B row n v. 

B oard o f E duca tion that racially segregated



1 5 6 TSRQPONMLKJIHGFEDCBAJOURNAL  OF SUPREME COURT HISTORY jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

p u blic s c ho o ls vio la te d the Equ a l Pro te c tio n 

Cla u s e .5 The opinion by Chief Justice Earl 

Warren put the decision on the narrowest pos­

sible ground, short of naked fiat: it dealt with VUTSRQPONMLKJIHGFEDCBA
P lessy by saying that P lessy was a case about 

railroads, not schools. This time the country 

was intensely interested. Informed observers 

immediately inferred that the Court had reached 

conclusions about government-sponsored race 

classifications going much further than any it  

was prepared to announce. An editorial in the 

next Sunday’s N ew Y ork T im es explained that 

the decision in B row n had made Justice 

Harlan’s dissent in P lessy “ in effect... a part 

of  the law of  the land.”  This was exactly what 

the Court had been careful not to say, but it  

was true, and it would remain true for more 

than a decade thereafter.6

Juxtaposing these two cases in a constitu­

tional law casebook or a lecture series carries 

several perfectly natural implications. The dis­

tance between them seems to define a period, 

post-P/essy and pre-5roww, that can conve­

niently be called “ the ‘separate but equal’ era.” 7 

One of the Court’s most reviled decisions 

(P lessy ranks with D red Sco tt in this regard) is 

implicitly  answered by the decision that is the 

most revered in the history of  the Court. If  we 

assume that this transformation in doctrine is 

like the other long-running stories in constitu­

tional history— the expansion of  the Commerce 

Clause, or the incorporation of the Bill  of 

Rights—we might expect to find a course of 

decisions by which the old view of equal pro­

tection is criticized, reworked, and reformed 

to yield, eventually, the new understanding. Ac­

tually we find no such thing.

I have three ideas to propose about this 

post-P/essy, pre-Prow« interval, and the first 

is in some sense to quarrel with the topic. P lessy 

does not begin a period, and B row n does not 

end one. Rather, these famous decisions are 

emblematic of  two adjacent periods in  the con­

stitutional history of  race: 1937, the year of  the 

Court-packing crisis, marks a symbolic divid­

ing line. The first of  the two periods begins not 

in 1896 but in 1883, with T he C iv il R igh ts

C ases8—when the Court held that the Civil  

Rights Act of 1875 (prohibiting segregation in 

transportation and public accommodations) 

was unconstitutional because it  was beyond the 

power of Congress to enact. The Fourteenth 

Amendment restricts states, not individuals 

(“ No state shall make or enforce any law...” ). 

The Court held in 1883 that the congressional 

power to enforce this prohibition on the states 

did not carry with it the power to legislate di­

rectly concerning the rights and duties of  indi­

viduals. This, of course, was the formal an­

nouncement of the “ state action doctrine” — a 

problem to which we shall return shortly. But 

for our purposes just now, defining periods, the 

1883 decision was an announcement that the 

Court would not thereafter go out of  its way to 

interpret the Fourteenth Amendment in a man­

ner that was helpful to the cause of  racial equal­

ity. The former slave, wrote Justice Joseph P. 

Bradley, must finally  “ [take] the rank of  a mere 

citizen, and [cease] to be the special favorite 

of the laws.” 9 This meant, so far as his consti­

tutional protection was concerned, that he must 

henceforth be content with what the text of  the 

amendment necessarily required. Congress in 

1866 had been careful to draft the Fourteenth 

Amendment in such a way that what it  neces­

sarily required was relatively little.10

By contrast, the period that followed—  

starting around 1937—was one in which the 

civil  rights plaintiff  did for a time become, as 

Justice Bradley would certainly have com­

plained, “ the special favorite of the laws.”  It  

was a “ civil-rights era”  of  approximately thirty- 

five years, lasting into the mid-1970s, during 

which the Court was visibly unwilling that the 

cause of  civil  rights for racial minorities should 

be seen to be defeated in any significant case 

that came before it.11 To this end the Court was 

fully  prepared to set aside history and prece­

dent,12 to overturn or manipulate settled doc­

trine,13 to decide cases without giving reasons,12 

to create new constitutional rights,14 or— in  ex­

trem is— to refuse to decide cases that it found 

no means to decide as it  wished.15 P lessy was a 

routine case and a foregone conclusion under
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l i e  o r d e r  c o m m it t e e  m e t l a s t  n ig h t a n d jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA 
p a s s e d  u p o n  s o m e  m in o r  m a t t e r s .

. I I M C E O W L A W .
U P H E L D  B Y  T H E  I  X I T E D  S T A T E S  

S U P R E M E  C O V K T .

S t a t u t e  W it h in  t h e  C o m p e t e n c y  o f  

t h e  L o u i s ia n a  L e g i s la t u r e n n « I  

H n i l r o u r ia — M u s t F u r n i s h  S e p ­

a r a t e  C a r s f o r W h it e s a n i l  

B la c k s .

T h e r e  a r e  t h e  u s u a l n u ; 
s e e k e r s h e r e . T h e y h a v  
N e w  O r le a n s  a n d  f r o m  o t  
t h e  S la t e . S o m e  o f  t h e m  
f u . l y  in  t h e  in t e r e s t o f  . t l 
t l o n in  t h e l a s t l i g h t , 1 
o t h e r s p r o b a b ly w h o  a r  
o f l i c e  w h o  d id  n o t b e c o m  
t h e a d m in i s t r a t io n u n t i l 
c e r t a in  t h a t G o v e r n o r  F <  
c o n t in u e d  in  t h e c h a ir .

s t e n o g r a p h e r I n c o u r t , 
) l e  n o t e d  t h i s  a s  b e in g  a  
t , a s  M r . B o r d e n  s h o u ld  
e e n  o n  h a n d .

Plessy v. Ferguson got  more HGFEDCBA 

play  in  the  local  Louisiana  

newspaper  (right)  than  in  

The New York Times, which  

treated  it  as  as  a brief  item  

in its  regular  column  of  

railroad  news.  The lone  

dissent  of  John  Marshall  

Harlan  (inset)  would  not  

become  the  law  of  the  land  

for  more  than  a half-century  

later.

I E  C I T Y  H A L L .

* r M u r p h y P r o m u l -

F e w  A p p o in t m e n t s—  
C o m m it t e e M e e t in g . .

In a communication  to the
«, notified  that  body  that the  j 
tlon  of a  school  building  on  ' 
between Lafayette  and Cy- !  

ixamlncd.  The bid  of O’Neill*!  

$25,940 and that  of Jobn  Me- .
26,493. Aa the specification*  ’ 
ird  of the  contract  to  the  low-  , 
tell  ejseommended  that  the bid  
>e accepted.
papers  It was made  to  appear  
rphlcal  error  and transposition  ' 
fcNally's  bid  was for  $25,943, 1 
>tance was suggested.  It may  ' 

he bid  of McNally  while  very  

that  of the  other  bidders,  does  , 
■rice  of  filling,  but  Inasmuch  as . 

:h the school  Is Intended  to be  

quires  grading,  this  Item  is  not  

very  Important.  j

W a s h in g t o n , M a y 1 8 .— T h e S u p r e m e  
C o u r t t o d a y  I n  a n  o p in io n  r e a d  b y  J u s ­

t i c e  B r o w n , s u s t a in e d  t h e  c o n s t i t u t io n ­

a l i t y  o f t h e  la w  in  L o u i s ia n a  r e q u lr -  
t h e  r a i l r o a d s  o f  t h a t S t a t e  t o  p r o ­

s e p a r a t e  c a r s f o r  w h i t e  a n d  c o l ­

o r e d  p a s s e n g e r s . T h e r e  w a s  n o  in t e r ­

s t a t e . c o m m e r c e ' f e a t u r e in t h e c a s e  
f o r  t h e r a i l r o a d  u p o n  w h ic h  t h e  in c i ­

d e n t o c c u r r e d  g iv in g  r i s e  t o  c a s e — P le s -  
F c r g u s o n — E a s t L o u i s ia n a  

w a s a n d  i s o p e r a t e d  w h o l ly  
w it h in  t h e  S t a t e , t o  t h e  l a w s  o f  C o n ­

g r e s s o f m a n y o f t h e S la t e s . T h e  
o p in io n  s t a t e s t h a t b y  t h e a n a lo g y  o f  
t h e  l a w s  o f  C o n g r e s s , a n d  o f  m a n y  o f  
s t a t e s r e q u ir in g  e s t a b l i s h m e n t o f  s e p ­

a r a t e  s c h o o l s  f o r  c h i ld r e n  o f  t w o  r a c e s  
a n d  o t h e r  s im i la r  l a w s , r h e  s t a t u t e  in  
q u e s t io n w a s w it h in c o m p e t e n c y o f  
L o u i s ia n a L e g i s la t u r e , e x e r c i s in g t h e  
p o l i c e  p o w e r o f t h e S t a t e . T h e  j u d g ­

m e n t o f t t > e S u p r e m e C o u r t o f S t a t e  
u p h o ld in g  la w  w a s  t h e r e f o r e  u p h e ld .

M r . J u s t i c e  H a r la n  a n n o u n c e d  a  v e r y  
v ig o r o u s d i s s e n t s a y in g  t h a t h e s a w  
n o t h in g  b u t m is c h ie f in  a l l s u c h  l a w s . 
I n  h i s  v ie w  o f  t h e  c a s e , n o  p o w e r  in  
t h e  l a n d  h a d  r ig h t t o  r e g u la t e  t h e  e n ­

j o y m e n t o f  c iv i l r ig h t s u p o n  t h e  b a s i s  
o f r a c e . I t  w o u ld  b e  j u s t a s  r e a s o n a ­

b le  a n d  p r o p e r , h e  s a id , f o r  s t a t e s t o  
p a s s l a w s r e q u ir in g  s e p a r a t e c a r s t o  
b e  f u r n i s h e d  f o r  C a t h o l i c  a n d  P r o t e s t ­

a n t s . o r f o r d e s c e n d a n t s o f t h o s e o f  
T e u t o n ic r a c e a n d t h o s e o f L a t in  
r a c e .

S e n a t o r R e m a in a n d  
o t h e r  u e m b e r s  o f  t h e  L e a  
o l  t h e  g e n t l e m e n  f r o m  t h  
v o t e d  a g a in s t t h e D e t n c  
p r o p o s i t i o n t o  g o  b c h in t 
w e r e o n  t h e p la t f o r m  j  
p a r t i c ip a t e d in  t h e c e r  
d e n t t o  t h e  in a u g u r a t lo r  
e r n o r . T h a t  w a s  a l l v e r y  
w a y , b u t i t  i s  t o  b e  q u e s t  
t h e  a c t io n  o f t h e  r e p r e s  
a t t e n d e d  t h e  O d d  F e l lo w  
in g  w i l l d o v e t a i l w i t h  t l 
y e s t e r d a y .

I t i s  s a id  t h a t w h e n  t l 
c o n ie s  u p  f o r  c o n s id e r u l i t 
t e e  a n  a t t e m p t w i l l b e  r  
s a w m i l l s o n  t h e  t a x a b le  
t h e  e x i s t in g  l a w  s a w m i l l 
f r o m  t a x a t io n . T h e  s a w  
f o s t e r e d  b y  w is e  l e g i s l a t t  
t o  b e  o n e  o f  t h e  m o s t  im i 
S t a t e , a n d  n o  in d u s t r y  j  
p r o m is e ’ o f c o n t in u e d  
W h e t h e r o r n o t t h e l e  
t a k e  k in d ly  t o  t h e  p r o n <  
t h e  lu m b e r  m i l l s  o n  t h e  
c u l t n o w  t o  s a y .

E x - R e p r e s e n t a t iv e K in  
h e r e  f o r  a  f e w  d a y s  e n j t 
H e  h a s  h a d  t o  b e  r e - in t  
e v e r . W h e n  M r . K n ig  w  
L e g i s la t u r e h e  w a s  c o n t <  
I n  p u b l i c  w it h  a  d a in t y  1 1 1  
b u t n o w  h e  s p o r t s  a  lu x u

A r e  Y o n  O n e

O f t h o s e  u n h a p p y  p e o p le  w h o  a r e  s u t v  
c n  s e n t t o  t h e  C r im in a l S h e r i f f , f e r ln g  w it i i w e a x  n e r v e s , s t a r t in g  a t

C o l . I . D . M o o r e  I s  h e r e  
P r ic e  I n  b e in g  e l e c t e d  t 
C o l . M o o r e  h a s  h a d  t h e  c  
m e e t m a n y  o f  h i s # 1  f r i e  
I s c a n v a s s in g  f o r  ? . .m s e l 
u s u a l ly  r u n s I n  h a r d  lu c l 
g e t s  b e a t e n , b u t h e  h a s  a  
t y  o f  w in n in g  t h e  f i g h t s  t  
g e s  f o r  o t h e r s ; a n d  h e  h  
d a l ly  s u c c e s s f u l w h e n e  
h a n d le d  a n y  o f  M r . P r ic e

M r . P r ic e w i l l n o t b e  
f r i e n d s  t o  l o o k  a f t e r  h i s  i

the fir s t o f the s e c o ns titu tio na l re gim e s . VUTSRQPONMLKJIHGFEDCBAB row n 

wa s a ny thing bu t a ro u tine c a s e , bu t its o u t­

come was equally a foregone conclusion, un­

der the second.

The dramatic advance of  civil  rights on the 

agenda of  the Supreme Court coincides with a 

revolution in constitutional law that we already 

know about: the Court-packing crisis, the aban­

donment of  federalism, the (temporary) surren­

der of substantive due process. My  idea about 

what happened is very simple. For the remade 

Supreme Court that emerged from the consti­

tutional crisis of 1937, putting the Court and 

the Constitution on the side of racial equality 

was a matter of  first priority. The political con­

victions of the new majority coincided, as it  

happened, with the need to identify and assert 

a new institutional role. The Supreme Court 

had just been forced to surrender what had 

been, for 150 years, its central constitutional 

responsibility— the role of  “ umpire to the fed­

eral system,”  or guardian of state prerogatives 

against expansive national power—and it  was 

publicly mulling over the question of what to 

take up next. The self-conscious choice of a 

new role for the Court appears in the famous 

C aro lene P roducts footnote in 1938, where 

Justice Harlan Fiske Stone suggested that the 

Court might properly devote special attention 

to the rights of “ discrete and insular minori­

ties” —particularly where those rights were 

unlikely to be vindicated by ordinary political 

processes.16

A  post-1937 majority that had decided to 

make constitutional adjudication into an instru­

ment of racial equality faced obstacles of two 

kinds. There were problems of constitutional 

doctrine, and problems of political means—  

meaning simply, the problem faced by any 

court of enforcing compliance with its man­

date. Under the heading of doctrine, the two 

biggest roadblocks were “ separate but equal”
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a nd “ state action.”  The obstacle on the politi­

cal side was the obvious difficulty  of  calculat­

ing how far and how fast the Court might go in 

ordering a change in the country’s racial ar­

rangements without provoking successful re­

sistance. The evidence suggests that it  was pri­

marily this practical question of judicial power, 

rather than the doctrinal difficulties, that gave 

the Court reason to hesitate.

The very first segregation case of  this new 

era, VUTSRQPONMLKJIHGFEDCBAM issou r i v. ex rel G aines v. C anada '- ' in 

1938, about a whites-only law school at the 

University of Missouri— shows that P lessy v. 

F erguson was no longer persuasive to a ma­

jority of the Court as a reading of the Four­

teenth Amendment. Hindsight makes it easier 

to come to this conclusion, but we can see it  

even if  we limit  our view to 1938.

The University of  Missouri had never ad­

mitted a black student. Lloyd Gaines applied 

for admission to the law school and was re­

jected because of  his race. Missouri had an all­

black university—Lincoln University— that 

had no law school. The State of Missouri 

claimed that it  was ready to start a law school 

at Lincoln as soon as there was a demand for 

one, but no one had ever applied to study law 

at Lincoln. In the meantime, a Missouri statute 

provided that if  a black student wanted to study 

a subject not offered at Lincoln, the state would 

pay his tuition at the university of any adjoin­

ing state to which he might be admitted. The 

Supreme Court held that this was not good 

enough: white students were able to study law 

without going out of state, and black students 

were entitled to the same treatment.

The result in G aines seems so obvious to­

day that we will  miss the real implications of 

the decision unless we can see it from the 

defendant’s point of view— the way a segre­

gationist would have seen it. The implication 

of P lessy was that there was nothing intrinsi­

cally wrong with a racial classification; more 

specifically, that racial segregation was a le­

gitimate legislative purpose, a reasonable ex­

ercise of  the police power. If  those propositions 

were still valid in 1938, it  was hard to see why

Missouri was not making a reasonable accom­

modation for Lloyd Gaines by offering to pay 

his tuition out of state. Of course he was not 

given the same treatment as a white law stu­

dent. But that is not a sufficient objection, be­

cause our constitutional entitlement to the equal 

protection of the laws does not mean that we 

are entitled to the same treatment our neighbor 

receives. It  turns out that “ equal protection”  is 

not really about treating people the same, but 

about the reasonableness of the lines that the 

government inevitably draws in  treating people 

differently. A  racially segregated state univer­

sity system is unacceptable and unconstitu­

tional today because we have rejected the idea 

that a racial classification, drawn for the pur­

pose of segregation, is a permissible exercise 

of legislative power. That means rejecting 

P lessy, at least in its broader implications. And 

that means that the Court rejected P lessy in 

1938, though of course it did not say so at the 

time.

With the second of  the two doctrinal road­

blocks, the problem of  “ state action,”  the post- 

1937 shift was just as abrupt. Judged by both 

text and history, “ state action”  is a real and sig­

nificant limitation on the reach of the Four­

teenth Amendment. This is something the Court 

has never denied. One of the distinguishing 

features of  the post-1937 civil  rights era, how­

ever, is the Court never found that discrimina­

tory conduct was no t state action in any case it  

agreed to decide.

The first example of the new approach 

came in the “ white primary”  cases. Black reg­

istered voters in  Texas were not allowed to vote 

in the Democratic primary. This was a blatant 

violation of the Fourteenth and Fifteenth 

Amendments, if  the discrimination was the 

action of the state; but a series of  well-known 

Supreme Court decisions had marked out what 

seemed to be a clear distinction. If  the Texas 

Democrats themselves, without state interven­

tion, decided that only white Democrats should 

choose the party’s nominees, there could be—  

the Court had made clear—no constitutional 

objection. Liberals and conservatives on the
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The  author  argues  that  the  Jones & Laughlin Steel case  of  1937 paved  the  way  for  ShelleyHGFEDCBA 

v. Kraemer (1948), because  the  Commerce  Clause  and "state-action"  controversies  

ultimately  turned  on  the  same  issue:  the  allocations  of  political  authority  between  state  

and  federal  governments.  Shelley declared  unconstitutional  "restrictive  covenants" —  

agreements  among  home  owners  that  they  would  not  sell  or  rent  to  a non-white.  Pictured  

in  their  St. Louis  home  are  the  plaintiffs  in  that  case,  J.D. and  Ethel  Lee Shelley,  and  their  

children. jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Co u r t s p lit s ha rp ly a t e a r lie r s ta ge s o f the white 

p r im a ry c o ntro ve rs y , bu t the de c is io n to dra w 

the line he re—putting the internal procedures 

of a political party in the private rather than 

the public sphere—won unanimous support in VUTSRQPONMLKJIHGFEDCBA
G rovey v. T ow nsend in 193 5.19 The line so care­

fully  drawn was then unceremoniously erased 

in Sm ith v. A llw r igh t only nine years later: this 

time the vote was nearly unanimous the other 

way.20 Justice Owen J. Roberts, dissenting, pro­

tested that the decisions of the Court were be­

ing put in “ the same class as a restricted rail­

road ticket, good for this day and train only.” 21

Justice Roberts was right when he com­

plained that nothing in the constitutional analy­

sis had changed in the intervening nine years. 

What was different was the relative weight of 

the competing political principles involved. We 

tend to think of  “ state action”  as a purely nega­

tive concept, a reason for not doing something,

but the idea has a positive side to it as well: it  

affirms the existence of  a private sphere of ac­

tivity  in which the laws of the states, and not 

the federal judiciary, retained paramount au­

thority. As late as 1935, the Court was unani­

mously agreed on the importance of  maintain­

ing this public/private distinction, with its im ­

plications for federalism, even at the cost of a 

political outcome— the exclusion of  black vot­

ers from any real participation in Texas poli­

tics— that many members of  the Court in G rovey 

v. T ow nsend undoubtedly found repugnant. 

Nine years later, the balance between these com­

peting principles was altogether different. The 

values of  federalism protected by “ state action”  

had been in eclipse since 1937. And on the other 

side of the scale—given the overtones for do­

mestic politics of  our wartime ideology—a po­

litical outcome that had been repugnant in 1935 

had become literally intolerable.
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Shelley v. K raem er12jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA o ffe rs a n e ve n be tte r 

example, because the state action issue here was 

not nearly as close as in the white primary 

cases. The question was the status of  a “ restric­

tive covenant”  on a piece of  real estate— in  this 

case, a prohibition on occupancy “ by people 

of the Negro or Mongolian Race.”  This was a 

covenant “ running with the land”  and validly 

attached, under M issouri law, to a piece of  prop­

erty in St. Louis. Neither the City of St. Louis 

nor the State of Missouri could have imposed 

racial zoning by statue or ordinance, but it  was 

settled law that there was no constitutional 

objection to a private restriction. Conceding 

that the covenant itself might be valid, the Court 

in Shelley v. K raem er made restrictive cov­

enants effectively illegal by holding that the 

jud ic ia l en fo rcem en t of  such a covenant would 

be unconstitutional state action.

The difficulty  here is very substantial. If  

judicial enforcement of  a real property covenant 

is state action, it  is hard to see why the enforce­

ment or protection of any other property right 

is not also state action. (A  law school hypo­

thetical would ask what happens if  as a private 

landowner I  choose to prosecute trespassers of 

one race and not another. That hypothetical 

became a real-life question, one that the Court 

was unable to resolve, in the series of sit-in 

cases that arose in the early 1960s.23)

Because Sm ith v. A llw r igh t and Shelley v. 

K raem er are decisions that stretched the settled 

conception of state action to meet a political 

imperative, they bear a certain resemblance to 

the Jones &  L augh lin Stee l case24 of 1937— if  

we can take Jones &  L augh lin to symbolize 

the point at which the Court officially re­

nounced its opposition to expanding federal 

regulation on Commerce-Clause grounds. The 

problem of defining the internal limits to the 

commerce power resembles the problem of 

defining state action in a number of respects. 

Both issues turn on a fundamental constitu­

tional distinction that is clear at its core but is 

difficult or impossible to enforce at the mar­

gin. Both issues relate directly to the question 

of federalism, meaning the allocation of po­

litical authority between state and national gov­

ernments. (“ State action”  is essentially a fed­

eralism question, as I  have suggested, because 

if  the Court imposes constitutional restraints 

on private conduct it is exercising the general 

legislative power that the Fourteenth Amend­

ment had left with the states.) Both issues 

turned on a question of abstract constitutional 

principle, and in both cases the central interest 

protected by the abstract principle was the po­

litical position of the states in the federal sys­

tem. Yet in both settings, the practical contro­

versy at hand—economic regulation in one 

case, racial equality in the other—was one in 

which dominant public opinion was looking to 

the federal government for a solution, and not 

to the states. The cases are not usually discussed 

in the same lecture, but I  think it  is not too fan­

ciful to suggest that Jones &  L augh lin made 

Shelley v. K raem er substantially easier—not to 

mention B row n itself.HGFEDCBA

I I .

The most interesting academic debate cur­

rently being pursued on the topic of B row n v. 

B oard o f E duca tion is not about the constitu­

tional legitimacy of  the decision, but about how 

much difference it actually made. Michael 

Klarman, of the University of Virginia Law 

School, reminds us of  the significance of  non­

jud ic ia l developments affecting the status of 

black Americans at midcentury:

There exists a widespread ten­

dency to treat B row n as the inaugural 

event of  the modem civil  rights move­

ment. Nothing could be farther from 

the truth. The reason the Supreme 

Court could unanimously invalidate 

public school segregation in 1954... 

was that deep-seated social, political 

and economic forces had already be­

gun to undermine traditional Ameri­

can racial attitudes. . . . [T]he same 

underlying forces that made B row n a 

realistic judicial possibility in 1954 

also rendered it  unnecessary from the
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p o int o f vie w o f long-term racial 

change.

The factors that Klarman proceeds to identify 

include “ World War II, the ideological 

revulsion against Nazi fascism, the Cold War 

imperative, the growing political empowerment 

of northern blacks, the increasing economic 

and social integration of the nation, and 

changing southern racial attitudes.” 25

The Court’s decision in VUTSRQPONMLKJIHGFEDCBAB row n and its 

presumed consequences stand today as the 

cornerstone of the Supreme Court’s political 

influence, indeed of our whole conception of 

the function of American constitutional law; 

so Professor Klarman’s suggestion that we 

reconsider the relations of cause and effect 

surrounding B row n has been received in some 

quarters as a form of  lese-m a jeste . The debate 

over the practical significance of B row n and 

its measurable consequences lies outside my 

assigned topic, and I will  not pursue it here. 

But that debate is part of a broader puzzle, 

about the workings of judicial power in our 

political system, which forms one of the 

pervasive themes in the case law of our post- 

P lessy, pre-B row n interval. The cases remind 

us of certain fundamental constraints on the 

Court’s power to make things happen.

This theme is announced very early in the 

century in  the context of  voting rights. The case 

is G iles v. H arr is in 1903.26 Black citizens of 

Alabama alleged that they had been excluded 

from registering to vote, solely because of  race, 

pursuant to a scheme designed to eliminate 

black voters. Of  course the allegations were true 

(this was 1903); of course there was state ac­

tion; of course there was a violation of  the ex­

press terms of the Fifteenth and Fourteenth 

Amendments. But what exactly would we have 

the Supreme Court do about it in 1903, even 

judged with the benefit of hindsight? G iles v. 

H arr is is an extraordinary case because Jus­

tice Holmes, with his characteristic impatience 

and lack of tact, described candidly why the 

Court was refusing to issue an injunction:

The bill  imports that the great mass 

of the white population intends to 

keep the blacks from voting .... If  the 

conspiracy and the intent exist, a name 

on a piece of paper will  not defeat 

them. Unless we are prepared to su­

pervise the voting in that State by of­

ficers of  the court, it  seems to us that 

all the plaintiff  could get from equity 

would be an empty form. Apart from 

damages to the individual, relief from 

a great political wrong, if  done, as al­

leged, by the people of  a State and the 

State itself, must be given by them or 

by the legislative and political depart­

ment of  the Government of  the United 

States.27

Present-day biographers and commenta­

tors quote these words of Holmes with 

reactions that range from dismay to outrage. I  

call them to your attention, on the contrary, 

because from our privileged perspective at the 

end of the twentieth century we can see that 

Holmes’ description of the judicial dilemma 

was extraordinarily prescient. Of course a 

more liberal court in 1903 could have given the 

plaintiffs in G iles v. H arr is what Holmes 

contemptuously called “ a name on a piece of 

paper.”  The Court post-1937 did everything it  

could, ruling in Sm ith v. A llw r igh t that the 

Texas Democratic Party was an agency of  the 

state, even managing to find in T erry v. 

A dam s2*  that a local political club violated the 

Fifteenth Amendment when it  excluded blacks 

from its slate of recommended candidates. Of 

course the white primary cases made a 

difference. But judicial decrees could not 

finally  remedy what Holmes called the “ great 

political wrong” : massive disfranchisement, 

on the basis of  race, in  defiance of  the Fifteenth 

Amendment. They could not do so, because 

the wrong was accomplished— as it had been 

accomplished in G iles v. H arr is—by the 

discriminatory administration of voter regis­

tration. That wrong could be remedied, as
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The  Court  in  Berea College (1908) did  not  even  mention  Plessy v. Ferguson (1896) because HGFEDCBA 

it  did  not  treat  the  later  case  as a segregation  case  at all. Berea  College  was  a small,  

private  institution  in  rural  Kentucky  that  taught  black  and  white  students  together  until  

the  Kentucky  legislature  passed  a statute  outlawing  the  practice.  The Supreme  Court  

upheld  this  segregation  law  against  a constitutional  challenge,  but  on  a narrow,  almost  

painfully  artificial  ground.  Berea  College  was  a Kentucky  corporation,  and  the  Supreme  

Court  ruled  that  the  state  was  merely  exercising  its  power  to  lim it  the  activities  of  

corporations  it  had  chartered. jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Ho lm e s p re dic te d, o nly by s u p e rvis ing o r 

re p la c ing the a dm inis tra to rs a nd by re m o ving, 

s o fa r a s p o s s ible , the p o s s ible gro u nds o f 

dis c r im ina tio n. This wa s exactly the relief that 

was finally  given by the Voting Rights Act of 

1965— in Holmes’ words, “ by the legislative 

and political department of  the Government of 

the United States.”

Holmes’ dark vision in VUTSRQPONMLKJIHGFEDCBAG iles v. H arr is  

should make us think about two constraints on 

constitutional adjudication that explain a great 

deal about the course of Supreme Court deci­

sions post-P lessy and pre-B row n . The first of 

these constraints is the sheer political neces­

sity of  avoiding the issuance of  a mandate that 

can be successfully disobeyed. The problem is 

epitomized by Andrew Jackson’s remark—sup­

posedly uttered during a fight with the Court

over Georgia’s treatment of the Cherokee In­

dians in 1832— “ Well, John Marshall has made 

his decision, now let him enforce it.” 29 The 

Court’s ultimate authority as expositor of the 

Constitution depends entirely, in our system, 

on the loyalty and acquiescence of the political 

branches. A  Supreme Court that finds itself too 

far out in front, or that lags too far behind, will  

see its constitutional mandate ignored, defied, 

or repudiated. This is what almost happened in 

1937 on the great question of federalism, and 

the Court was determined not to run any such 

risk again— for desegregation or any other 

cause. This is why the constitutional history 

that forms the prologue to B row n is preoccu­

pied, not with questions of  constitutional prin­

ciple, but with  judicial strategy and tactics; why 

the Court refused to take up the question of
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s c ho o l s e gre ga tio n u ntil it wa s c o nvinc e d, in 

Ju s tic e Fra nkfu r te r’s words, that public opin­

ion had finally  “ crystallized against it” ;30 why 

even then the Court hesitated—until it  realized 

that it could declare a new rule of equal pro­

tection without having to enforce it. The Court 

waited until May 1955 before it  announced that 

the school segregation cases would be re­

manded to the district courts, with instructions 

that they find the means to enforce the plain­

tiffs ’ constitutional rights “ with all deliberate 

speed.” 31

A  second major constraint on constitu­

tional adjudication brings us back to the prob­

lem of state action. Discrimination in voting 

rights and school segregation presented prob­

lems that were subject to constitutional law—  

if  not always subject to judicial remedy—be­

cause they resulted from the action of  the state. 

Beyond this legal discrimination, however, lay 

all the rest of  social relations, where the fact of 

racial inequality was reflected and reinforced 

by private choice.

By an expansive reading of what consti­

tuted state action, the Court might prohibit the 

judicial enforcement of  a restrictive covenant, 

as it did in VUTSRQPONMLKJIHGFEDCBAShelley v. K raem er, but a private 

refusal to sell real property is wholly self-en­

forcing. The refusal to sell can only be made 

illegal by legislation that constrains the private 

actor’s usual freedom of choice: in this case, 

the federal Civil  Rights Act of 1968 or compa­

rable state legislation. In the case of employ­

ment discrimination—an even greater barrier 

to social and economic equality than segregated 

housing—the inherent limits to the judicial 

mandate were just as plain. The constitutional 

guarantee of  equal protection or privileges and 

immunities conveyed no protection against a 

private entity’s racially motivated refusal to 

make a contract. Like the Civil  Rights Act of 

1866, the Fourteenth Amendment undoubtedly 

secured to all persons “ the same right.. .to make 

and enforce contracts.. .as is enjoyed by white 

citizens” —but that is only the right to make an 

enforceable contract with someone who wants 

to make one with you.32 With employment as

with housing, it  would take plenary legislative 

authority to constrain a self-enforcing private 

choice: in this case, Title VII  of  the Civil  Rights 

Act of 1964.

Now by 1964, when it finally decided to 

act in this area, Congress possessed plenary 

legislative authority over the employment re­

lationship—because the constitutional revolu­

tion of 1937 had changed the old enumeration 

of  powers, granting the federal government full  

legislative authority at least in matters of eco­

nomic regulation. (If  the Civil Rights Act of 

1964 had been enacted in 1934, it  would have 

been held unconstitutional.) A  case could be 

made that the Supreme Court’s most important 

contribution to this century’s unfinished revo­

lution in  racial equality was no t B row n v. B oard 

o f E duca tion but N L R B v. Jones &  L augh lin 

Stee l.

Looking back on it now, a generation af­

ter the modem civil-rights statutes were put in 

place, we can see that the fight over the state- 

action doctrine was a struggle by the Court to 

escape certain inherent limitations that distin­

guish the judicial from the legislative function. 

The Court took up an argument that was logi­

cally and historically awkward—attempting to 

cast the discriminatory choices of private ac­

tors as discrimination by the state—because it  

was determined to advance the cause of  racial 

equality before Congress was ready to do so. 

Yet where the Court moved too far ahead of 

Congress, it  laid claim to ground that it  lacked 

the forces to occupy; with the result that this 

territory was not really gained for the cause of 

civil  rights until it was retaken, in the 1960s, 

by “ the legislative and political department of 

the Government of  the United States.”  As Jus­

tice Holmes had pointed out in 1903, there was 

really no other way to do it.

III.

One of the characteristic features of the 

post-Pfewy, pro -B row n interval is the Court’ s 

occasional willingness to declare constitutional 

law exceeding the reach of its mandate. This
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m e a ns , o f c o u rs e , tha t in e va lu a ting the a c c o m­

plishments of the Court in the area of  race we 

must try  to measure the influence of  the Court’s 

pronouncements as distinct from the immedi­

ate force of its decrees. The pros and cons of 

“ all deliberate speed”  make this a familiar con­

troversy for the civil-rights era at midcentury, 

but we encounter the same problem, very unex­

pectedly, in our earlier period as well. The first 

two decades of  the twentieth century saw cases 

in which the Court clearly went out of its way 

to suggest the existence of  constitutional prin­

ciples of  equality and nondiscrimination that it  

was not yet prepared, perhaps not yet even 

inclined, to enforce. Let me describe the three 

instances that I find most intriguing.

The first episode is a dog that did not bark: 

This was the Court’s treatment of the VUTSRQPONMLKJIHGFEDCBAB erea 

C o llege case in 1908.33 Berea College was a 

small, private institution in  rural Kentucky that 

taught black and white students together. The 

Kentucky legislature passed a statute outlaw­

ing the practice. The Supreme Court upheld this 

segregation law against a constitutional chal­

lenge, but on a narrow, almost painfully artifi­

cial ground. Berea College was a Kentucky cor­

poration, and the Supreme Court ruled that the 

state was merely exercising its power to limit  

the activities of corporations it had chartered. 

To judge by the majority opinion, in other 

words, this was not a segregation case at all.

Why did the Court in B erea C o llege not 

even mention P lessy v. F erguson? Narrowly 

construed, the decision twelve years earlier had 

been about segregated railroad cars, not segre­

gated education. But nobody construed it  that 

narrowly. As I suggested at the outset, P lessy 

taught that the Fourteenth Amendment im ­

posed no special barrier to a legislative classi­

fication on racial lines; moreover, that a law 

separating the races might be a reasonable and 

valid exercise of  the police power. In upholding 

the validity of the Berea College statute, the 

Supreme Court of Kentucky read and cited 

P lessy in exactly this way.34 When the College 

appealed, the state pressed the same argument 

before the U. S. Supreme Court. Since the Court

had decided to let the Kentucky result stand, 

why not adopt the Kentucky reasoning as well?

B erea C o llege draws our attention to a 

curious and significant fact about P lessy v. 

F erguson . On the narrow issue of segregating 

railroad passengers, and on this issue alone, 

P lessy was treated as authoritative.35 But the 

avowed reasoning of the majority opinion—  

and, I would argue, the plain meaning of the 

decision to anyone who read it  in May 1896—  

proved to have no vitality whatsoever in the 

Court that had issued it. Apart from two rail­

road cases, no subsequen t dec is ion by the 

U n ited Sta tes Suprem e C ourt ever re ferred to 

Plessy v. Ferguson as a gu ide to the m ean ing 

o f the F ourteen th A m endm en t. It is true that 

the Court before 1937 showed no inclination 

to revisit the question of segregation in trans­

portation and public education, the two areas 

where segregation had been the status quo well 

before P lessy?6 But the Court never once re­

ferred to P lessy as authority to support either 

another form of segregation or any other type 

of racial discrimination. B erea C o llege is in­

teresting because the Court so noticeably kept 

its distance from the reasoning the Kentucky 

judges had enthusiastically embraced—going 

out of  its way to avoid reaffirming what it  had 

said only twelve years earlier.

My second example is M cC abe v. 

A tch ison , T opeka &  San ta F e R a ilw ay,31 de­

cided in 1914. Here the Court considered an 

Oklahoma statute of  the P lessy kind, mandat­

ing separate but equal facilities for black and 

white railroad passengers. But the Oklahoma 

law had a peculiarity: it  provided that first-class 

accommodations, in sleeping and parlor cars, 

might be provided exclusively for passengers 

of one race, with no equivalent provision for 

the other. By a vote of 5-4, in an opinion by 

Justice Charles Evans Hughes, the Court de­

clared this law unconstitutional. The railroad 

tried to justify the reasonableness of the stat­

ute by pointing to the relative lack of demand 

among black passengers for first-class accom­

modations: a separate black Pullman car would 

have run empty most of the time. Hughes de-
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da re d s u c h c o ns ide ra tio ns ir re le va nt, o n the 

gro u nd tha t “ it  is the VUTSRQPONMLKJIHGFEDCBAind iv idua l who is entitled 

to the equal protection of the laws.” 38

M cC abe was not a ruling against segrega­

tion, in practical effect: Railroads could still 

create a “ separate but equal”  Pullman or din­

ing car by installing a curtain or a removable 

partition at one end of the car. And yet the de­

cision carried extraordinary implications. Part 

of what makes the case extraordinary is that 

Hughes’ opinion, for a narrow majority of the 

Court, was transparently ob iter d ic tum . After 

giving what was in effect an advisory opinion 

about the constitutionality of the Oklahoma 

statute, the Court announced that the case 

would be dismissed because the plaintiffs had 

no standing to sue. (They had not bought tick­

ets since the effective date of the law.) Obvi­

ously, the Court’s 5-4 majority was going far

out of its way to make a point. What was the 

point? Hughes’ opinion in  M cC abe meant more 

than it said, because what it said cannot be 

taken at face value. It  is simply not true that “ it  

is the individual that is entitled to the equal 

protection of  the laws,”  if  that means that each 

of us has a constitutional claim to whatever 

benefits the law may provide to others. M cC abe 

makes sense only if  we understand it to mean 

something quite different: that a law requiring 

racial segregation is constitutionally permissible 

only if  the segregated facilities are kept rigor­

ously equal. But that is a strained reading of 

P lessy, very different from the rule that was ac­

tually announced in 1896—which was that a 

segregation law would be constitutional so long 

as it was reasonable in the eyes of the Court.

I do not wish to overstate the point. The 

decision in M cC abe does not begin to prove

A  majority  of  the  Justices  showed  their  discomfort  with  Plessy in  the  1914 McCabe v.HGFEDCBA 

Atchison, Topeka & Santa Fe Railway decision  in  which  the  Court  struck  down  an  Oklahoma  

statute  mandating  separate-but-equal  facilities  for  black  and  white  railroad  passengers.  

The  constitutional  flaw  in  the  statute  was  a rule  that  first-class  accommodations,  such  as  

those  shown  above, might  be provided  exclusively  for  passengers  of  one  race, with  no  

equivalent  provision  for  the  other.  The railroad  tried  to  justify  the  reasonableness  of  the  

rule  by  pointing  to  the  relative  lack  of  demand  among  black  passengers  for  first-class  

accommodations:  a separate  black  Pullman  car  would  have  run  empty  most  of  the  time.



1 6 6 TSRQPONMLKJIHGFEDCBAJOURNAL  OF SUPREME COURT HISTORY

In  writing  about  the  meaning  of  the  Fourteenth  Amendment  in  1917, Justice  William  Rufus HGFEDCBA 

Day  cited  an 1880 case, Strauder v. Virginia, that  held  the  exclusion  of  blacks  from  jury  

selection  unconstitutional.  "What  is  [the  Fourteenth  Amendment]"  he  read,  "but  declaring  

that  the  law  in  the  States  shall  be  the  same  for  the  black  as  for  the  white;  that  all  persons,  

whether  colored  or  white,  shall  stand  equal  before  the  laws  of  the  States,  and,  in  regard  

to  the  colored  race,  for  whose  protection  the  amendment  was  primarily  designed,  that  no  

discrim ination  shall  be  made  against  them  by  law  because  of  their  color?"  Pictured  is  an  

all-white,  all-male  jury  in  New  York  in  1869.jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

tha t five m e m be rs o f the Co u r t, ha d the y ha d 

the p o we r to do s o , wo u ld ha ve o u tla we d a ll 

fo rm s o f s e gre ga tio n in 1914. And yet the de­

cisions in VUTSRQPONMLKJIHGFEDCBAB erea C o llege and M cC abe show us 

something extremely interesting. Not two de­

cades after P lessy, more than half the mem­

bers of the Supreme Court had shown them­

selves to be uncomfortable with the reasoning 

of the case that was the leading authority for 

the legality of  segregation under the Fourteenth 

Amendment. At a bare minimum, I would ar­

gue, the Hughes opinion in M cC abe is a state­

ment that a racial classification is no t like any 

other classification, constitutionally valid if  rea­

sonable. On the contrary, Hughes and his col­

leagues treat a racial classification as inherently 

suspect— though without acknowledging any 

such judgment.

Justice Holmes, who saw precisely what 

Hughes was up to, accused him in correspon­

dence of insisting on “ logical exactness”  in

enforcing equal rights.39 This was not meant as 

a compliment. The usual test of equal rights 

incorporates what might be called a rule of  rea­

son; the standard guarantee of the Fourteenth 

Amendment is not that all persons be treated 

identically in all circumstances, but that legis­

lative classifications resulting in different treat­

ment be drawn on reasonable lines. P lessy ap­

plied this rule of reason to the question of ra­

cial segregation, treating it  as self-evident that, 

for purposes of a statute regulating railroad 

passenger facilities, the race of the passenger 

was a meaningful distinction. Hughes reached 

his result in M cC abe by tacitly rejecting this 

rule of  reason where a racial classification was 

concerned.

Whether the Hughes approach is called 

“ logical exactness”  or “ stricter scrutiny,”  the 

result is that a racial classification is, to some 

extent at least, disfavored. Because P lessy had 

implied just the opposite, P lessy was, to that
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extent, tacitly disapproved. To find these im ­

plications in a Supreme Court opinion written 

in 1914— an opinion that five members of the 

Court persisted in issuing, while admitting that 

they had no case or controversy to decide—  

has to make us rethink what we think we know 

about “ the era of separate but equal.”

The last of  my three instances is the Court’s 

unanimous opinion in VUTSRQPONMLKJIHGFEDCBAB uchanan v. W arley40 in 

1917. The case arose from a growing move­

ment in southern and border-state cities to re­

inforce racially segregated housing patterns by 

municipal ordinance. Louisville, Kentucky, had 

adopted an ordinance with typical provisions: 

a house on a city block predominantly occu­

pied by white residents could not be sold to a 

black purchaser, and vice-versa. In  a unanimous 

opinion by Justice Day, the Court in  B uchanan 

v. W arley held that this ordinance violated the 

Fourteenth Amendment.

B uchanan was (among other things) a case 

about the right of an owner to dispose of his 

property, and it is reasonable to surmise that 

the decision would not have been unanimous 

if  the case had lacked this implicit appeal to 

substantive due process. The rights of the ag­

grieved property owner are mentioned in the 

opinion, but they are not the basis on which 

Justice Rufus Day placed the reasoning of  the 

Court.

The Fourteenth Amendment, the Court 

declared in 1917, “ ordains that no State shall 

deprive any person of  life, liberty, or property, 

without due process of  law, or deny to any per­

son within its jurisdiction the equal protection 

of  the laws. W hat is th is bu t dec la r ing tha t the 

law  in  the Sta tes sha ll be the sam e fo r  the b lack 

as fo r  the w h ite ; tha t a ll  persons, w hether co l­

ored or  w h ite , sha ll stand equa l be fo re the law s 

o f the Sta tes, and , in  rega rd to the co lo red race, 

fo r  w hose pro tec tion the am endm en t w as pr i ­

m ar ily designed , tha t no d iscr im ina tion sha ll 

be m ade aga inst them by law  because o f the ir 

co lo r?” 4 '

Justice Day was reading from Strauder v. 

V irg in ia ,42 a case decided in 1880 about racial 

discrimination in selecting juries; but he spoke

in the present tense, about the meaning of  the 

Constitution in 1917. It was an extraordinary 

thing to say. If  the Fourteenth Amendment de­

c la res tha t the law in the Sta tes sha ll be the 

sam e fo r  the b lack as fo r  the w h ite , many people 

would conclude that it prohibits not only 

Louisville’s housing ordinance but every other 

form of segregation as well. Even if  we give 

the words the most modest interpretation they 

will  bear, they still imply that constitutional law 

in 1917—meaning the practical reality of the 

Court’ s mandate at the time— fell somewhere 

short of the constitutional command.

The suggestion that the Constitution some­

times requires more than the Court can yet de­

liver is the same that we see in the words of 

Chief Justice Stone in 1943, when he de­

clared— in the bitterly ironic context of the 

Japanese Relocation Cases—that “ Distinctions 

between citizens solely because of  their ances­

try are by their very nature odious to a free 

people.” 43 We see it again in 1955, when the 

Court conceded that the Fourteenth Amend­

ment rights of  black schoolchildren could only 

be enforced in an indefinite future, “ with all 

deliberate speed.”

An  implicit if  intermittent promise of  future 

mandates forms one of the primary stories of 

the interval between P lessy and B row n . A  later 

generation of civil-rights lawyers would find 

these implications in M cC abe 's unstated but 

unmistakable hostility to Jim Crow practices; 

in B uchanan 's evocation of an older nondis­

crimination principle as the basis for a decision 

against segregated housing; in the seemingly 

unequivocal denunciation of “ Distinctions be­

tween citizens solely because of their ances­

try,”  even as such distinctions were being re­

luctantly upheld. Given the helpful fact that the 

original, expansive reasoning of P lessy had 

never reappered in any subsequent decision of 

the Court, these recuring intimationsover the 

years were what permitted the civil-rights 

forces, in the years immediately preceding 

B row n , to argue that P lessy had long since been 

abandoned, and that not only segregation but 

any legally-imposed racial classification had
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be c o m e p la inly u nc o ns titu tio na l. So in the ir fi ­

nal consolidated brief in the School Segrega­

tion Cases, filed on the eve of  the VUTSRQPONMLKJIHGFEDCBAB row n deci­

sion in late 1953, the lawyers for the NAACP 

Legal Defense Fund, led by Thurgood 

Marshall, summarized their principal argument 

by stating that “ Distinctions drawn by state 

authorities on the basis of  color or race violate 

the Fourteenth Amendment.”  They reiterated 

in  closing: “ [T]hat the constitution is color blind 

is our dedicated belief.” 45

Throughout the interval between P lessy 

and B row n it was Justice Harlan’s dissenting 

opinion, and not the reasoning of the P lessy 

majority, that represented the meaning of ra­

cial equality for anyone who cared about ra­

cial equality. The majority in 1896 had shown 

how easily the command of equal protection 

might be accommodated to the existing state 

of race relations in America; Harlan’s dissent 

anticipated a time when the Court might seek 

to change them. The constitutional law of  race 

between P lessy and B row n reminds us that the 

political significance of  constitutional doctrine 

sometimes falls short of the Court’s mandate, 

and sometimes outruns it. This makes the ques­

tion of the Court’s influence a more complex 

and a more interesting one than if  the Justices 

could simply tell us what to do.
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It  ha s be e n a lo ng tim e s inc e I fir s t c a m e to this c ha m be r to s p e a k a bo u t VUTSRQPONMLKJIHGFEDCBAB row n v. B oard o f 

E duca tion o f T opeka .1 In 1952,1 stood facing this Bench and urged that a Kansas statute that 

permitted racial segregation in some of the state’ s public schools was not unconstitutional. I  

lost. This evening I  have a different purpose. I have no case to argue, no ax to grind. I  shall not 

talk about constitutional law. My  remarks will  be personal and anecdotal - some even trivial. 

They will  concern matters not written about by scholars, but they will  reflect some of  my recol­

lections about B row n .

In Richard Kluger’ s book, PONMLKJIHGFEDCBAS im p le  J u s t i c e , 

the author introduces me by writing, “ By East­

ern standards, Paul Wilson was a hayseed. His 

background and practice did not seem to 

qualify him very well... as a reluctant dragon 

[in] defending his state’ s Jim Crow public 

schools.” 2 I do not take exception to Mr. 

Kluger’s assessment. I  was a country lawyer. I 

had practiced in the county seat of the rural 

Kansas county where I was bom. My  clients 

there were farmers and tradespeople and the 

proprietors of  small businesses, most of  whom 

found litigation distasteful. I served as pros­

ecuting attorney but my constituents were law

abiding people and serious crime was minimal. 

Felony prosecutions were rare. Racial discrimi­

nation cases were unknown because there was 

no one to discriminate against. We were all 

white. My  courtroom experience was largely 

limited to the local county and district courts. I  

had never argued an appeal, either on the fed­

eral or state level. After four years, I had left 

this prairie nirvana to become an assistant state 

attorney general. My  objective was twofold. I  

had an interest in state politics and wanted to 

extend my statewide acquaintance. Also, I  

wanted to broaden my professional experience. 

Particularly, I  wanted to get some experience as
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a n a p p e lla te la wy e r . A  y e a r la te r I  m a de m y fir s t 

a rgu m e nt be fo re a n a p p e lla te c o u r t. The c o u r t 

wa s the Su p re m e Co u r t o f the United States. 

My  case was VUTSRQPONMLKJIHGFEDCBAB row n v. B oard o f  E duca tion o f 

T opeka .

In the language of civil  rights, B row n v. 

B oard o f E duca tion o f T opeka means not a 

single case, but the rule drawn from the con­

solidation of four, or perhaps five, cases. Dur­

ing the second week in December 1952, the Su­

preme Court heard appeals from the states of 

Kansas,3 South Carolina,4 Virginia,5 Delaware,6 

and from the District of Columbia.7 Although 

each was a separate case and was appealed on 

its own discrete record, all raised the issue of 

the constitutionality of laws requiring or per­

mitting racial segregation in the public schools. 

The four state cases were decided in a single 

opinion bearing the caption B row n v. B oard o f 

E duca tion o f T opeka . Kansans are often em­

barrassed that their state is so conspicuously 

known as a place where racial discrimination 

was sanctioned by law. They ask why couldn’ t 

it have been South Carolina or Virginia where 

the issue was more critical and the impact of 

the decision was greater. The answer is that the 

Kansas case was the first docketed for argu­

ment in the Supreme Court. It  was not the first 

to be appealed. The South Carolina case was 

appealed earlier but was returned to the trial 

court for further proceedings. Meanwhile, the 

B row n appeal reached the Supreme Court and 

was assigned a place in the docket. Thus the 

free state of  Kansas and not Clarendon County, 

South Carolina, became identified as the place 

where public school segregation made its last 

stand. My  remarks here will  be limited to the 

Kansas case.

In 1951, the laws of Kansas prohibited 

racial discrimination in the public schools, ex­

cept in cities of  the first class where boards of 

education were empowered, not required, to 

segregate in the elementary grades only.8 Cit­

ies of the first class are those with 15,000 or 

more inhabitants. In 1951 there were twelve 

such cities. The elementary grades were grades 

one through six. Of the twelve cities affected

Paul Wilson was a country lawyer from ruralHGFEDCBA 

Kansas who became an assistant attorney 

general because of his interest in state politics 

and his desire to gain experience as an appellate 

lawyer. A year later he made his first argument 

before an appellate court. The case was Brown 

v. Board of Education and the court was the  

Supreme Court of the United States. He bought 

a new  blue wool suit (pictured) to argue the case 

on the lay-away plan because he could ill-afford 

an unplanned expenditure of $45. The suit now  

hangs in the Kansas Museum of History.

by the statute, one had never segregated its 

schools, two had abandoned their earlier poli­

cies of segregation, and three others were in 

the process of desegregating. Thus, in only six 

districts of  the state were there established poli­

cies of segregation with no plan for abandon­

ment. Topeka was one of those cities. Its 

schools were governed by a board of educa­

tion of six elected members.

In 1951, there were twenty-two elemen­

tary schools in Topeka— four were for African- 

American students only and the rest were al­

most, but not quite, lily  white. Hispanics, Na­

tive Americans and other non-African children 

attended the white schools. The external facili­

ties of  all schools were substantially equal, the 

only difference being that transportation was 

provided for students attending the black
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s c ho o ls a nd wa s no t p ro vide d fo r the white s .

In  the fa ll o f 1950, Oliver Brown, who lived 

in a racially mixed neighborhood, attempted to 

enroll his eight-year-old daughter, Linda, in  their 

neighborhood elementary school. The child 

was denied admission solely because of her 

color. Instead, she was assigned to attend an 

all-black school twenty-two blocks away. Other 

families were experiencing similar rejections as 

part of a coordinated effort. With the support 

and assistance of the NAACP, the aggrieved 

families prepared and filed a lawsuit claiming 

that the segregation policy of  the board of  edu­

cation and the state statute permitting it, vio­

lated the Equal Protection Clause of  the Four­

teenth Amendment. Thirteen parents represent­

ing twenty children joined as plaintiffs. The 

names of  Oliver and Linda Brown appeared first 

on the caption of the complaint. Because of 

this fortuitous circumstance, Linda Brown has 

become an icon of the civil  rights movement 

while the names of  the other plaintiffs are sel­

dom remembered.

The defendants named in the complaint 

were the Board of Education, the Superinten­

dent of  Schools, and the principal of  the school 

that rejected Linda Brown’ s application. The 

state of  Kansas was not sued. Still, the heart of 

the plaintiff ’ s claim was the unconstitutional­

ity  of  a state statute. At  the urging of  the Board 

of  Education, the Governor and other state and 

local officials, the Attorney General, whose 

personal sympathies were with the plaintiffs, 

reluctantly intervened on the state’ s behalf less 

than two weeks before the date set for trial. 

The state’ s answer denied that the state statute 

was unconstitutional. It neither admitted nor 

denied the plaintiffs’ claims concerning the 

Topeka school system. The case was tried in 

Topeka before a three-judge federal court in 

midsummer 1951. An Assistant Attorney Gen­

eral was present at the trial but his role was 

passive. He produced no evidence, examined 

no witnesses nor made any argument. Judg­

ment was for the defendants. The court found 

that the facilities for the education of  black and 

white children were substantially equal and that

under the rule in  VUTSRQPONMLKJIHGFEDCBAP lessy v. F erguson9 there was 

no denial of equal protection. But the court 

added as its Finding of  Fact no. 8:

Segregation of  white and colored chil­

dren in  public schools has a detrimen­

tal effect upon the colored children.

The impact is greater when it  has the 

sanction of the law; for the policy of 

separating the races is usually inter­

preted as denoting the inferiority of 

the negro group. A  sense of inferior­

ity  affects the motivation of  a child to 

learn. Segregation with the sanction 

of law, therefore, has a tendency to 

retard the educational and mental de­

velopment of negro children and to 

deprive them of some of the benefits 

they would receive in a racial[ly] in­

tegrated school system.10

This finding was a gratuitous one, irrelevant 

in view of  the court’ s narrow interpretation of 

P lessy. But as I  have later realized, the judges, 

who had no sympathy for separate but equal, 

were deliberately laying the foundation for re­

versal on appeal. In due time, the decision was 

appealed to the Supreme Court and assigned a 

place on the October 1952 docket.

I became an assistant attorney general in 

December 1951. The B row n case was among 

my early assignments. As the Attorney Gen­

eral discussed the case with me, he explained 

that he wanted me to become familiar with the 

case and prepare a suggested draft of  the state’ s 

brief. He stated that he expected to make the 

oral argument to the Court but that I should 

accompany him to Washington, sit at the coun­

sel table, and be admitted to the Supreme Court 

Bar. The suggestions pleased me and I  set about 

my task.

When I  was satisfied that I  understood the 

case and the issues it  raised, I  began to prepare 

for briefing. As I came to understand the law, 

it  supported our position. The precedents were 

abundant. History, the traditions and attitudes 

of  our culture, were on our side. The law, I  felt
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Oliver  Brown attempted to enroll hisHGFEDCBA 

daughter, Linda (pictured with her own  

children), in the neighborhood school, but 

Linda was denied admission because she 

was black. Instead, she was assigned to  

attend an all-black school twenty-two 

blocks away. Brown and other aggrieved 

families who had faced similar rejections 

filed a lawsuit claiming that the segregation 

policy violated the Equal Protection Clause. 

In all there were thirteen parents 

representing twenty children as plaintiffs, 

but the Brown's names appeared first on the  

caption of the complaint.jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

c o u ld no t p e rm it u s to lo s e bu t a s I  re fle c te d o n 

the p ro ble m I  a ls o tho u ght we p ro ba bly wo u ld 

no t win. Whe the r p re c e de nt a nd tra ditio n o f 

the la w wo u ld p re va il o ve r the twentieth-cen­

tury conscience was the question the Court 

would decide. It might find that the separate- 

but-equal concept had outlived its usefulness.

Along with my substantive preparation, I 

undertook to learn something of  Supreme Court 

procedure and protocol. I read Stern and 

Gressman on S u p r e m e C o u r t  P r a c t i c e , then 

a single, not-very-thick, volume. I read about 

Courtroom decorum—where I  should sit, when 

I should stand, how I should address the court, 

what I  should wear. It  was the matter of  proper 

garb that gave me pause. I  was pleased to leam 

that the traditional formal dress was no longer 

required but a little disturbed to read that the 

acceptable alternative was a conservative busi­

ness suit “ in a dark color in keeping with the 

dignity of the court.”  My  dark suit had been 

purchased several years before and no longer

fit. My  more recent purchases had been a tan 

gabardine, a pepper and salt tweed, and miscel­

laneous sport jackets and trousers. These 

served well in Kansas, but I had a date in the 

Supreme Court and nothing to wear. Seeking 

assistance, I  went to the Palace Clothing Store, 

then the Topeka counterpart of Brooks Broth­

ers, where I found a midnight-blue suit of  wor­

sted wool; a perfect fit. I was assured by the 

salesman that a garment of that quality was a 

bargain at forty-five dollars. But this only par­

tially  solved the problem. In 1951 the state of 

Kansas was not a lavish paymaster. With house 

payments, a car payment, a wife, three children, 

and a household, I could ill-afford an un- 

planned-for expenditure of forty-five dollars. 

The era of the credit card had not yet arrived. 

Hence, this solution. With a five dollar deposit, 

the suit was removed from the display rack and 

laid away to be picked up and paid for when I 

needed it. Eventually I  wore the suit during the 

argument. Forty-six years later, my blue suit, in
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go o d c o nditio n a nd a n approximate fit,  reposes 

in the Kansas Museum of History to remind 

posterity of  the time, place, and by whom it  was 

worn. This is hardly the kind of immortality to 

which I aspired, but, I suppose, it beats 

oblivion.

When I  advised the Attorney General that 

I was ready to commence composing the brief, 

he told me to wait. It was his thought that as 

the Board of Education was the principal de­

fendant and we were in the case for a limited 

purpose, our effort should be coordinated with 

the board’s and we should not proceed until its 

position was known. But the board had not 

determined its position. As public school seg­

regation began to attract national interest and 

publicity, Kansans who had been largely indif­

ferent began to inquire why the free state of 

Kansas would stand before the Supreme Court 

to defend a scheme based on an assumption of

racial inequality. Some, I think, were merely 

embarrassed. Others, on reflection, could find 

no justification for the Topeka board’s policy. 

The position of the state and the policy of the 

board were becoming politically unpopular and 

both the board and the Attorney General were 

politically sensitive. To an observer it  was clear 

that their enthusiasm for their lawsuit was wan­

ing. But neither seemed to know what to do. In 

consequence, neither did anything.

In April 1952, three incumbents stood for 

reelection. All  were defeated. While segrega­

tion had not been an overt issue in the cam­

paign, the vote was a clear repudiation of the 

status quo. And the result of the election was 

that a majority of  the board’ s members did not 

favor the position it was defending in the ap­

peal.

For me, the summer was a season of un­

certainty. We received and studied the briefs

Seasoned  advocate  John  W. Davis moved forHGFEDCBA 

Wilson's admission to the Supreme Court Bar 

and coached him  on his arguments. Davis 

made his 140th— and last— Supreme Court 

argument in Briggs v. Elliot (representing 

South Carolina in one of the many companion 

cases to Brown) for which he received neither 

a retainer nor a fee.



A  TIME TO LOSE PONMLKJIHGFEDCBA 1 7 5jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

a nd o the r do c u m e nts file d by the a p p e lla nts a s 

we ll a s the re s p o ns e s o f So u th Ca ro lina a nd 

Virginia . A  do ze n o rga niza tio ns , with o u r c o n­

sent, filed briefs as friends of  the Court. None 

of  them were our friends. The most unkind cut 

of all came when the Attorney General of the 

United States appeared with a brief suggesting 

that the separate-but-equal doctrine be reex­

amined and overruled.

Toward the end of  summer, the new board 

members took office. The superintendent of 

schools resigned and the board fired the law 

firm  that had successfully represented it  in the 

trial. A  new attorney was employed and there 

were rumors that the board would not resist 

the appeal. Although I had begun to be con­

cerned about our position, the Attorney Gen­

eral continued to say that in  due time we would 

move. As late as September 10, he wrote to 

Governor Byrnes of South Carolina that “ we 

shall defend in every way the validity of our 

state statute.” 11 Still I knew he was struggling 

to reconcile his sense of official duty and his 

understanding of  the law with his personal lack 

of sympathy for the traditional Topeka policy 

and his political aspirations. Meanwhile, I  

waited and wondered. Arguments in the Kan­

sas, South Carolina, and Virginia appeals were 

originally scheduled to commence on October 

14. Early that month the date was continued to 

December 8.

On October 6, the board of education an­

nounced that it  would make no defense in the 

Supreme Court. It instructed its attorney to 

advise the Court that Topeka would not appear. 

Upon learning of  the board’ s decision, the At­

torney General announced that he had changed 

his mind and that the state would make no ap­

pearance. He reasoned that the board was the 

principal defendant, that the policy under at­

tack had been established and enforced by the 

board, that the board had power to discontinue 

its segregated schools, and that if  the board was 

unwilling to defend the policy that it and its 

predecessors had enforced for nearly a century, 

the state ought not to assume that burden. More­

over, election day was only a month away and

the General was running for re-election.

My  views were somewhat different. I  felt 

that as members of  the bar representing a party 

before the Supreme Court of  the United States, 

we had a duty to make some response - either 

to defend the trial court’ s decision or admit that 

it was wrong. I found it hard to reconcile our 

inaction with my notions of professional re­

sponsibility. Besides, I  had a new blue suit on 

layaway at the Palace with apparently no place 

to wear it. The General was adamant. He lis­

tened to me patiently and said we would not 

appear.

As we procrastinated, our eastern coun­

terparts, particularly those in South Carolina 

and Virginia, became restive. Their frequent 

letters and phone calls were referred to me, and 

I  didn’ t know what to say. VUTSRQPONMLKJIHGFEDCBAB row n would be the 

first of  the cases called for argument. They were 

concerned with the impact that a default by 

Kansas might have on their cases. When they 

learned of  the decision not to appear, their con­

cern deepened. The pressure became more in­

tense. Virginia offered to send lawyers to To­

peka to assist in preparing a brief. But the At­

torney General said no. Kansas would not ap­

pear. Then, on November 24, the Supreme 

Court on its own motion entered an order that 

required that we evaluate our position. The 

Court’ s order took notice of the pendency of 

the case, the decision of the board not to ap­

pear, and the failure of the state to respond. 

The order continued, “ Because of  the national 

importance of  the issue presented and because 

of  its importance to the state of  Kansas, we re­

quest that the state present its views at oral ar­

gument.” 12

The Attorney General was out of the of­

fice when we learned of the court’ s order. I  

spoke with him by telephone but because of 

the intervening Thanksgiving holiday we were 

not able to discuss the matter until the 28. By 

that time he had decided that we were obliged 

to defend the constitutionality of the statute. 

After reviewing the file he returned it to me 

with the admonition “ Do what you can with 

the damn thing.”  I had already begun to as­
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s e m ble the m a te r ia l fo r a br ie f a nd, with the 

Ge ne ra l’s approval, I  started writing. I  had ten 

days to write the brief, have it  printed, filed and 

served on opposing counsel. This was in the 

pre-computer era when procedures were less 

streamlined than now, and I, a somewhat bewil­

dered country lawyer, was in charge. Four days 

later, the board relented a bit and allowed its 

attorney to collaborate with me and to join in 

submitting the brief.

On the afternoon of  December 4, the brief 

was ready and I took it to the General for his 

approval. He thought it adequate and wanted 

to discuss our further action. While writing the 

brief I  had assumed that in spite of  his personal 

views, the General would appear for the state 

or, perhaps, waive oral argument. But on that 

Thursday afternoon, I  learned that his thoughts 

were different. He told me that he felt the state 

ought to be present for argument, that his 

schedule would not permit him to be in Wash­

ington at that time, and that I  was familiar with 

the case so he wanted me to make the state’ s 

argument. It was then Thursday afternoon. I 

would have a weekend to prepare. As I think 

about the events of that Thursday afternoon, I  

sometimes recall something that I first read in 

my college Shakespeare course sixty-five years 

ago: “ Some [men] are bom great; some achieve 

greatness; and some have greatness thrust 

upon them.”

My  first act was to visit the Palace and pick 

up my blue suit. Then I  called the Clerk of  the 

Supreme Court to report that I  would be present 

at the docket call. After that were the logistical 

arrangements. In Washington, I  would stay at 

the Carlton, now the Sheraton-Carlton. I  would 

travel to Washington by train. The twenty-six 

hour train ride alone would give me the oppor­

tunity to think and to plan an argument. Satur­

day at noon, I  boarded the east bound Santa Fe 

Chief.

My argument, as I thought it through, 

would not be very imaginative. We would not 

urge or approve segregation as a matter of 

policy. We would only assert that the statute 

permitting it  was not unconstitutional. I  would

argue precedent, of which there was an abun­

dance on our side. I would argue history and 

tradition and the need for stability in the law. I  

would point out that implicit in  the laws passed 

by more than a score of legislatures including 

the Congress of  the United States was reliance 

on the Court’ s prior interpretation of  the Equal 

Protection Clause. I would argue for the right 

of the sovereign state of Kansas and its local 

governments to fix  policies for the manage­

ment of their local schools. Then I would say 

that if  the state’ s public schools were to be 

within the purview of the Fourteenth Amend­

ment, under Section 2 it  would be for Congress, 

not the judiciary, to prescribe standards. To 

rebut Finding no. 8 that segregation was harm­

ful to black children, I would argue that the 

evidence did not support the finding and that, 

in any case, there was no evidence to show that 

any of  the plaintiffs had suffered or was in  jeop­

ardy of irreparable injury; that mere member­

ship in a class does not entitle one to injunc­

tive relief.

By the time the train reached Harper’ s 

Ferry, I  knew what I  wanted to say to the Court. 

As we headed toward Washington, I relaxed, 

subconsciously wishing that the train ride 

would go on forever. It  didn’ t. I  left the train at 

Washington’ s Union Station and as I  waited to 

retrieve my luggage, I  bought a newspaper. The 

banner headline read “ Legal Giants to Vie in 

Segregation Case.”  That, I  thought, is my case, 

and I  was a little surprised to be so described. 

As I  read the story, I found that the writer had 

in  mind John W. Davis and Thurgood Marshall, 

who would argue the South Carolina case. 

Kansas and its counsel were barely mentioned. 

Another story, which identified me by name, 

suggested that the Kansas case might be the 

most difficult to decide since in Kansas the 

physical facilities had been found equal, but 

the court had made the further finding that seg­

regation was detrimental. Only the Kansas case 

presented the issue of  constitutionality of seg­

regation per se.

After checking into my hotel, I delivered 

copies of my brief and met Mr. Robert Carter
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Robert  L. Carter  (far  right),  who  presented  the  government's  arguments  for  the  Kansas case, wasHGFEDCBA 

Wilson's adversary before the Bench. Carter was deputy to  Thurgood Marshall (with his arms around 

Roy Wilkins and Walter White) at the NAACP, and later became a federal judge. The are pictured here  

celebrating their victory in Brown.jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

who wo u ld be m y a dve rs a ry in the Su p re m e 

Co u r t. The re I  a ls o m e t Thu rgo o d Ma rs ha ll a nd 

a do ze n o the r la wy e rs who s e na m e s ha ve be e n 

p ro m ine nt in c ivil r ights his to ry . The s e we re 

gra c io u s a nd a gre e a ble m e n. The y we re c o nfi­

dent they would win. Later that evening, I met 

the lawyers who would sit on my side of the 

table. They too were gracious and agreeable 

men who expected to win. I  learned from them 

that the arguments had been postponed until 

Tuesday. This would give me an extra day for 

preparation.

Monday, I found the courthouse, filed my 

brief, and met Mr. Willey, the Clerk, who showed 

me the courtroom. In the evening, I met in a 

strategy session with the other attorneys who 

would sit on my side of the table. This was a 

high point in the experience. Then I met and 

talked with John W. Davis who would argue for 

South Carolina. Mr. Davis, sometimes said to 

have been the greatest appellate advocate of 

this century, was a friend of South Carolina’s

governor and was representing the state with­

out retainer or fee. For several minutes, per­

haps half an hour, he talked with me about the 

case, discussing my oral presentation, antici­

pating questions, and suggesting answers that 

might please the court. He spoke with no impa­

tience or condescension. He made me feel im ­

portant. Near the end of our conversation he 

offered to act as my sponsor and move for my 

admission to the Supreme Court Bar. I grate­

fully  accepted his offer.

On the next day, as the time for argument 

approached, the attorneys moved to their posi­

tions. I sat immediately left of the podium, 

where I waited to make my first appellate ar­

gument. To my immediate left sat Mr. Davis, 

who would make his 140th Supreme Court ar­

gument. To his left were the other distinguished 

lawyers who would argue for their states. Rob­

ert Carter, my adversary, sat next to the po­

dium on the right. Next to him was Thurgood 

Marshall and beyond him were other lawyers
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who ha ve m a de his to ry . Whe n the a rgu m e nts 

be ga n, Mr. Ca r te r s p o ke fir s t. Whe n he ha d fin­

ished, the Chief Justice, with a disarming smile, 

addressed me as General Wilson. I stood and 

spoke and I think I was generally coherent.

I was able to present the argument that I  

had planned en route. Five Justices interrogated 

me. None seemed hostile; indeed, most were 

helpful in developing my argument. In re­

sponse to a question by Justice Felix Frank­

furter, candor required me to say there would 

be no serious consequences in Kansas if  the 

segregation law were struck down. When I  had 

spoken for a little more than half an hour, the 

Justices stopped asking questions, which I  took 

as a signal that they had heard enough. So I sat 

down feeling that I had said all that could be 

said for Kansas and that I  had said it  as well as 

I could.

Richard Kluger, who read the transcript 

twenty years later, described my argument as 

perfectly able but somewhat simplistic.131 sus­

pect I agree with Mr. Kluger. To me, VUTSRQPONMLKJIHGFEDCBAB row n 

was a fairly simple case. Notwithstanding my 

personal misgivings about segregated schools 

in mid-twentieth century Kansas, to me it was 

clear that it  was permitted by law. As I saw it, 

my oath and my duty was to uphold the law. 

Moral and social issues were to be decided by 

others. I  don’ t know how I  would stand today. 

I hope that age has not diminished my com­

mitment to duty. But time and reflection may 

have mellowed my perception.

The Kansas case was only a preliminary. 

The South Carolina case featuring Thurgood 

Marshall and John W. Davis was the main at­

traction. I sat through those arguments, which 

must be ranked as one of the great debates in 

Supreme Court history. When the argument 

ended, I  took the train home to wait. When the 

word came, it was different from what I had 

expected. The cases would be restored to the 

docket for re-argument. Counsel would give 

special attention to the Fourteenth 

Amendment’ s impact on segregated schools 

intended by the Congress that proposed and 

the legislatures that ratified it.14

This time there was no procrastination or 

equivocation. Kansas would respond. The 

Board of Education would proceed indepen­

dently and would not defend against the claims 

of  unconstitutionality. With plenty of  time and 

the help of  a law professor from Washburn, we 

prepared what I  thought to be a good brief and 

filed it on time. We found no evidence that ei­

ther Congress or the ratifying legislatures in­

tended that the Fourteenth Amendment would 

preclude segregated schools. We found some 

evidence that it did not. We also pointed out 

the desegregation occurring in Kansas com­

munities. Kansas, we argued, could take care 

of  its own problems if  permitted.

With the brief completed, I turned my at­

tention to the oral argument. I did not often 

write speeches, but this time was special. I  care­

fully  wrote my tentative argument and placed 

the manuscript in a loose leaf binder carefully 

indexed and tabbed. Then I  was ready.

During the late summer, other events oc­

curred that were to have impact on the case. 

The first was the death of Chief Justice Fred 

Vinson and the appointment of Governor Earl 

Warren of California as his successor. My  

southern associates were disturbed. They had 

regarded the deceased Chief Justice, a Kentuck­

ian, as their friend. They were dubious about 

the new appointee. Then, in Topeka, the board 

of education announced that it would termi­

nate segregation “ as rapidly as practicable.” 15 

This raised a question of mootness. I thought 

the case was not moot. Topeka had not con­

ceded that the plaintiffs’ claims were valid. Its 

elementary schools were still segregated. The 

board’ s resolution was only a promise to end 

segregation at some indefinite time in the fu­

ture. Mr. Carter agreed with me. So our prepa­

ration had continued with scant attention to 

mootness.

I again traveled to Washington by train. 

This time I was accompanied by my wife and 

our six-month-old son. We again stayed at the 

Carlton. Upon arriving, we found that the or­

der of argument had been rearranged. The 

South Carolina and Virginia cases had been
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c o ns o lida te d a nd wo u ld be a rgu e d fir s t, fo l­

lowed by a statement by the Attorney General 

of the United States, then Kansas, Washing­

ton, D.C., and Delaware.

When the Court assembled with the new 

Chief Justice presiding. I  sat spellbound while 

the consolidated South Carolina—Virginia ar­

guments were heard. I then heard Mr. Rankin, 

who appeared for the Department of Justice, 

argue that public school segregation was un­

constitutional. Then it was Kansas’ turn. Mr. 

Carter had spoken only a few words when Jus­

tice Frankfurter asked, “ Isn’ t this case moot?”  

With Mr. Carter, the Justices pursued the 

mootness issue for several minutes. Finally, Mr. 

Carter asked leave to yield to the state (me) to 

hear what I  had to say. I  was embarrassed. There 

was nothing in my prepared argument about 

mootness. There was no one to whom I could 

yield. Thus, instead of going for the jugular 

vein, I  began my argument with an extempora­

neous effort to stay in Court. My  reasoning did 

not satisfy Justice Frankfurter. He continued to 

pursue the matter. After several minutes and 

growing despair, the Chief Justice came to my 

rescue. He thought the case was not moot and 

directed me to proceed. I did proceed, but not 

with the speech I  had prepared. I  had begun to 

sense that the Court saw my argument as a 

mere rehash of arguments they had already 

heard, so I  abbreviated, summarized and passed 

over points that were relevant but not critical, 

and as the Justices began to yawn, I  picked up 

my carefully prepared speech and withdrew. 

Forty years later, I  deposited my VUTSRQPONMLKJIHGFEDCBAB row n papers 

in the library at my university. Among these 

contributions to future generations of  scholars 

is the transcript of my speech that was never 

spoken.

When the arguments ended I again re­

turned to Topeka and waited. The answer came 

on May 17, 1954. The world knows what it  

was. Kansas along with its sister states lost. 

Most interested Kansans were pleased. The 

plaintiffs were jubilant. Members of  the Board 

of Education praised the opinion. The Gover­

nor expressed satisfaction. The Attorney Gen­

eral, whose name appeared above mine on the 

Kansas brief, wrote to the Chief Justice con­

gratulating him on the Court’s wise and coura­

geous opinion. My  own feelings were mixed. I  

could not disapprove the result. Early in  B row n

I  concluded that there was no moral, social, or 

economic justification for segregated schools 

in Kansas in 1951.1 agreed that the law should 

reflect the common idea of justice. I  also thought 

it  was the responsibility of  the state legislature 

and the Board of  Education to put their houses 

in order. It  was a little saddening that they did 

so only when ordered by the Supreme Court. 

Such lethargy diminishes the stature of state 

and local government. Also, I  had been a loser 

in an adversarial proceeding, and fifty-nine 

years as a lawyer have taught me that losing is 

less fun than winning.

There was a third argument in the spring 

of 1955. Often called B row n I I , the concern 

was how and when the decision of 1954 would 

be implemented. In  Kansas, there was no longer 

a controversy. The main issue was settled and 

Topeka and other Kansas cities were moving 

forward with desegregation plans. This time I  

went to Washington with the Attorney Gen­

eral, he to make the oral argument and I  to carry 

his papers. From this round of  arguments came 

the order to desegregate “ with all deliberate 

speed.” 16

Although Topeka readily accepted the 

B row n decision in principle, problems arose 

with its implementation. There was protracted 

litigation and the district court still retains ju­

risdiction. However, after nearly forty-eight 

years and twenty million  dollars, Topekans are 

in agreement that the mandate of B row n has 

been fully  complied with and the court’s super­

vision is about to end. The motto of  our state is 

ad astra per A spera— “ to the stars through 

difficulties.”  Stated differently, we often do 

things the hard way but we eventually suc­

ceed.

I  did not participate in  the case after B row n

I I  so my story should end here. But before I  

stop, I ask license to make one further state­

ment. I  have been often asked whether I  regret
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m y ro le in VUTSRQPONMLKJIHGFEDCBAB row n . The a ns we r is , “ I do not.”  

B row n gave me the opportunity to represent 

my state before the Supreme Court of  the United 

States, an honor that does not often come to a 

country lawyer. Here the Court was being asked 

to decide one of the most important issues of 

the century— to reverse a trend that was sup­

ported by precedent, by history, and by the 

traditional attitudes of our society. To decide 

the issue correctly, the Court had to be fully  

informed. Kansas had an important contribu­

tion to make to the case. Located in the heart of 

America, Kansas was different. Its history, tra­

ditions. and culture were different from those 

of the other states. Its laws were different and 

had been enacted in a different environment. 

These were considerations that the Court 

needed to complete its record, and had specifi­

cally requested. I said all that could be said for 

Kansas, and I said it as well as I could. So I 

have no regrets. Besides, had it not been for 

B row n , I  would not have been invited to speak 

to you on this very pleasant occasion.
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Whe n I  re c e ive d the invita tio n to de live r the le c tu re , u p o n whic h this a r tic le is ba s e d, fo r the 

Su p re m e Co u r t His to r ic a l So c ie ty a nd to ta lk a bo u t VUTSRQPONMLKJIHGFEDCBAB row n v. B oard o f  E duca tion ,21 a c c e p te d 

qu ic kly , re a s o n c lo u de d by the p ro s p e c t o f o nc e m o re s ta nding u p to s p e a k in the Co u r t, p a r tic u­

larly without having to endure tough questions from the Bench. But a sense of  pleasure quickly 

turned to dismay when I began to wonder what in the world to say that had not already been 

said. A  quick computer search turned up more than 1,000 articles that dealt with B row n and 

scores of  books devoted in whole or part to the case.

Justifying a Counterfactual History

I  decided to talk about what I  think might have happened if  we had lost the case, something 

I  have thought about from time to time. Speculation about consequences is commonplace. Su­

preme Court opinions, often dissents, theorize about what will  happen because the Court has 

come to a decision that the dissent opposes. In P lessy v. F erguson ,2 which enshrined the sepa- 

rate-but-equal doctrine in constitutional law in 1896, the point at which the B row n story may be 

said to have begun, Justice Harlan’ s dissent predicted the aftermath of  the majority decision.4

What can more certainly arouse race 

hate, what more certainly create and 

perpetuate feeling of  distrust between 

these races, than state enactments, 

which, in fact, proceed on the ground 

that colored citizens are so inferior

and degraded that they cannot be al­

lowed to sit in public coaches occu­

pied by white citizens?5

In a comprehensive discussion of sta re 

dec is is in P lanned P aren thood v . C asey,6 Jus­
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tic e s Sa ndra Da y O’Connor, Anthony Kennedy, 

and David Souter discussed whether precedent 

should be overruled as turning, in part, on an 

assessment of consequences. They wrote of 

“ gaug[ing] the respective costs of reaffirming 

the overruling of a prior case.” 7

And, indeed, in deciding VUTSRQPONMLKJIHGFEDCBAB row n itself, as 

the Justices conferred on whether to affirm or 

overrule P lessy, they considered potential after 

effects. Some of them spoke of the possibility 

of  violent resistance and that public schools in 

the South might be closed.8 The brief for the 

United States as am icus cu r iae made a moral 

argument resting on prediction of conse­

quences, that racial segregation “ undermine[s] 

the foundations of a society dedicated to free­

dom, justice, and equality.” 9 It quoted Secre­

tary of State Dean Acheson, who had referred 

to Soviet propaganda that disparaged the 

United States and the hostile attitude of  other­

wise friendly peoples toward the United States 

generated by our racial practices.10 In view of 

the foregoing, I  hope that my fictional account 

is within the parameters of  acceptable jurispru­

dential discussion.

My mythical account will  describe the 

imaginary development of race relations and 

related constitutional law in the United States 

from 1953 to 1973, B row n had been decided 

adversely to the plaintiffs. True B row n was 

decided in 1954 on the merits only after it had 

been argued twice; it  was argued one more time 

on the procedure for implementation, decided 

in 1955. My  scenario assumes a decision ad­

verse to plaintiffs in 1953 following only one 

argument. I  think that my imagined 1953 out­

come and what follows is plausible and rooted 

in known events and patterns of conduct of 

institutions, governmental bodies, and people. 

In supporting my conjectures I will  alternate 

between speculating about what might have 

happened and describing true historical events 

that lend that narrative plausibility. As my in­

vented history advances further in time from 

1953, the year of the make-believe 

B row n decision against plaintiffs, the events 

that I  conjure up will  become less credible be­

cause the interacting factors will  have increased 

exponentially in number.

The  Effort  that  Led  to  Brown

I start with the real life campaign of the 

NAACP and the NAACP Legal Defense Fund 

that culminated in the true B row n decision in 

1954, because it  has within it  the seeds of  both 

the true and fictional histories. It  was the prod­

uct of a remarkable planning paper by Nathan 

Margold, commissioned by Charles Houston, 

that was the foundation of a campaign com­

menced in the early thirties.11 The Margold Re­

port, as it  was called, rejected a proposal to file  

lawsuits to equalize black and white schools in 

seven school districts-all the cases the organi­

zation could afford to fund-on the ground that 

too many cases would be required to achieve 

and maintain tangible equality in segregated 

systems and that, if  those seven suits were won, 

continuous litigation would be needed to main­

tain equality even in  those districts. It  proposed, 

instead, a frontal attack on school segregation 

per se, that it called the “ very essence of the 

existing evils,”  making the central argument 

that, historically, segregation always has been 

accompanied by inequality and, therefore, was 

unconstitutional under the doctrine of Y ick W o 

v. H opk ins.'1 In that case the Court held that 

where the San Francisco ordinance, that pro­

hibited operating laundries in wooden build­

ings, had almost always been applied to require 

closing Chinese-owned laundries-which nearly 

always were in such buildings-it was just as 

unconstitutional as if  the discrimination had 

been written into the law.

As it  turned out, while following Margold’s 

plan at first, Houston and Thurgood Marshall, 

who succeeded him in directing the campaign, 

veered off  into a somewhat different direction. 

Litigation against all white state universities 

took precedence: there was no accredited state 

university in the South (except Howard Uni­

versity in Washington, D.C., which, while in 

the South, was not a sta te university; more­

over, some parts of it  were not yet accredited)
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whe re bla c ks c o u ld o bta in the Ph.D., a la w, o r 

o the r p ro fe s s io na l de gre e except for Meharry, 

in  Nashville, Tennessee, where blacks could earn 

the M.D. It was easier to establish inequality 

where the black half of the equation was zero. 

Moreover, a handful of mature university stu­

dents presented less of a social threat to the 

segregationist white South than large numbers 

of  black and white boys and girls attending in­

tegrated schools, and, therefore, courts might 

be less reluctant to order admission of  blacks to 

higher education than to primary and second­

ary schools. And, opening professional schools 

would augment the almost nonexistent South­

ern professional leadership class. So, in 1936 

the NAACP brought and won VUTSRQPONMLKJIHGFEDCBAP earson v. 

M urray12 in the Maryland state courts that 

ended segregation at the University of Mary­

land law school. In its minimalist response that 

presaged the response of universities across 

the South, Maryland opened its law school to 

blacks, but kept other parts of  the university all 

white until forced to admit blacks by lawsuits

extending well into the fifties. In 1939, the 

Houston-Marshall team won a case against the 

University of Missouri law school in the Su­

preme Court of the United States,14 but the 

University did not desegregate any other divi­

sion without further litigation; no other state 

followed the decision. In time it  was necessary 

to bring suit-in cases that lasted into the early 

sixties-against every southern state system 

of higher education, other than Arkansas, 

where threat of suit sufficed, to force admit­

ting black applicants.15

In 1950 the Supreme Court of  the United 

States decided Sw ea tt v. P a in ter '6 and 

M cL aur in v. O klahom a.'2 Both decisions were 

based on reasoning with far reaching conse­

quences; they factored intangibles in the edu­

cational process into the equality measuring 

formula, weighing the value of  being educated 

in classes with members of  the majority, more 

powerful, group of white students, develop­

ing relationships with them, the prestige of  in­

stitution, and so forth. Sw ea tt and M cL aur in
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le d de c is ive ly a wa y fro m the ra tio na le o f VUTSRQPONMLKJIHGFEDCBAY ick 

W o, to the fo rm u la tio n a rgu e d in B row n a nd 

a c c e p te d by the Co u r t, tha t the p s y c ho lo gic a l 

a nd e du c a tio na l e ffe c ts o f s c ho o ling in a s e g­

regated setting amounted to inequality per se.

The Court’ s im ag ina ry pro-segregation 

opinion in B row n ,'* which I conjecture having 

been handed down in May 1953, and which I  

have cobbled together, from the briefs of the 

states, records of  the Court’s conferences, other 

Court materials, and scholarly articles, did not 

follow  through on the implications of Sw ea tt 

and M cL aur in , as the real B row n decision did. 

It  distinguished them as having dealt with small 

numbers of students in higher education at in­

stitutions they had selected voluntarily. It  rested 

first on sta re dec is is, citing the long-standing 

doctrine of separate but equal, embodied in 

P lessy v. F erguson , which had been decided 

in 1896. It pointed out that in 1927, in G ong 

L um v. R ice,19 the Court, on which sat three of 

the most highly respected Justices in our his­

tory, Oliver Wendell Holmes, Jr., Louis D. 

Brandeis, and Harlan Fiske Stone, unanimously 

had upheld the applicability of  P lessy to elemen­

tary and high school education. It argued that 

for generations the states had organized their 

educational systems on the authority of  P lessy 

and G ong L um . Even if  one were to look behind 

those opinions to the original meaning of the 

Equal Protection Clause of the Fourteenth 

Amendment, it was impossible to ignore that 

the Congress that adopted it had maintained 

segregated schools in the District of  Columbia 

and that among the ratifying states were some 

that had segregated schools themselves.

Concerning plaintiffs’ social science testi­

mony and references, upon which they relied 

to demonstrate the harmful psychological and 

educational consequences of segregation, the 

fictional B row n Court addressed the testimony 

of  Dr. Kenneth Clark, whom plaintiffs had called 

as a witness, which had been based on inter­

views he conducted in the course of  social sci­

ence studies and of children who attended 

school in some of the defendant districts. The 

Court wrote that the sample was too small, its

terminology unclear, and his conclusions were 

predetermined. The opinion remarked that in 

Clark’s projective tests of school children, 

whether a child chose a white or black doll that 

he displayed to them, Clark concluded that seg­

regation either made them pathologically con­

scious of race or forced them to evade reality. 

The fictional Court argued also that to base a 

decision on social science testimony risked the 

possibility of creating constitutional doctrine 

that could shift continuously according to evi­

dence that happened to be presented.20

The imaginary opinion addressed the ar­

gument made by the United States as am icus 

cu r iae that racial segregation harmed this coun­

try in its foreign relations, observing that, even 

assuming it were true, the conduct of foreign 

affairs was confided to the executive branch. 

The Court was precluded from basing a deci­

sion on the consequences it might have for 

foreign policy.

George  W. McLaurin (foreground with hisHGFEDCBA 

back to the camera), the first black person  

to attend graduate school at the University 

of Oklahoma, was forced to sit at a desk for 

blacks. His equal protection case, McLaurin 

v. Oklahoma, went before the Supreme 

Court in 1950 and generated one of two  

decisions that year holding that the  

psychological effects of schooling in a  

segregated setting amounted to inequality 

per se.
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conducted projective 

tests with school chil­

dren. He concluded 

that segregation ei­

ther made them  

pathologically con­

scious of race or 

forced them  to evade  

reality.jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

The o p inio n c o nc lu de d, in la ngu a ge tha t I 

ha ve ta ke n fro m He rbe r t We c hs le r’s article, 

“ Towards Neutral Principles of Constitutional 

law” : “ [g]iven a situation where the state must 

practically choose between denying the asso­

ciation to those individuals who wish it  or im ­

posing it  on those who would avoid it,... there 

[is no]... basis in neutral principles for hold­

ing that the Constitution demands that the 

claims for association should prevail.” 21

Plaintiffs' Legal Strategy Changes

The fictional account continues. Follow­

ing the make-believe VUTSRQPONMLKJIHGFEDCBAB row n opinion, Roy 

Wilkins, secretary of the NAACP, announced 

that it  “ regretted ... that the Court has not abol­

ished govemmentally-imposed segregation, but 

... [we pledge ourselves to] continue to press 

our fight for integration and equality until it is 

won.”  This is adopted from a draft press re­

lease that would have been issued if  the case 

had been lost.22 Thurgood Marshall issued a 

similar statement. At  the same time he convened 

a conference of  his advisers to plan next steps.

Together they resolved that they had no

alternative but to file cases that sought as re­

lief  the equalization of schools within a segre­

gated system. Although, from the time o fP lessy , 

equalization litigation had failed to equalize 

schools, they would try again. While their ulti­

mate goal remained integration, maybe the high 

cost of equalization would exert pressure to­

ward consolidating black and white systems.

By 1952 Southern states were spending 

on black schools only 80% of  their expenditure 

for white schools. Years before, the discrep­

ancy had been greater. The current deficit 

rested on a base of  even greater inequality that 

had developed over generations. Some black 

schools were no more than tar paper shacks. 

Outdoor plumbing was not uncommon. White 

school libraries had almost five books per child; 

black school libraries had fewer than two. Sev­

eral classes commonly were combined in a 

single classroom. When South Carolina first 

faced the B row n litigation, it floated a bond 

issue of $75,000,000 with a 3% sales tax to 

support it, from which it intended to equalize 

black schools.23 As things turned out, fol­

lowing make-believe B row n , with the threat 

of  desegregation no longer looming, anti-tax
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s e ntim e nt o u twe ighe d the p re s s u re to e qu a l­

ize, and the equalization movement wound 

down.

In September 1954, Marshall and com- 

pany-fictionally-filed suits in  the United States 

District Court in Macon, against the Georgia 

State Board of Education alleging that Macon 

and all other school districts within the state 

funded black schools at a level substantially 

below that of  white schools. There followed a 

minuet common in civil  rights litigation of  that 

period. The state moved that the court abstain 

on the ground that the statutes in question had 

not yet been construed by a state court.24 It  

prevailed on that motion and in the state court 

moved for dismissal on the ground that plain­

tiffs  had not exhausted their administrative rem­

edies.25 The state court agreed and dismissed. 

Plaintiffs then pursued administrative com­

plaints before the local and state boards, both 

of which denied relief. Finally, after endless 

motions and maneuvering, in which the state 

statutes were construed and plaintiffs exhausted 

administrative remedies, by 1957 there was a 

three-week trial in federal court. Plaintiffs dem­

onstrated that statewide and within individual 

districts black schools were inferior to white 

schools.

Without tracing all the steps, plaintiffs law­

yers ultimately, in 1960, won an imaginary 

decision in the Court of Appeals for the Fifth 

Circuit that the Macon schools for black chil­

dren were manifestly inferior to those for 

whites. The district court then entered an or­

der requiring local and statewide authorities to 

raise and spend the funds necessary to equal­

ize black and white schools. This Court denied 

certiorari.

Legal Defense Fund lawyers faced two 

major hurdles: to turn the decision into real 

gains for black students in Macon and to repli­

cate the decision across the South. I base my 

fictional account on what has happened dur­

ing more than two decades of recent school 

equalization litigation in state courts. Those 

cases followed this Court’s decision in VUTSRQPONMLKJIHGFEDCBASan 

A nton io Schoo l D istr ic t v. R odriguez,26 which

held that there is no right under the federal 

Equal Protection Clause to equal school fund­

ing, leaving to proponents of  equal school fund­

ing the alternative of turning to state courts. 

There, on state constitutional grounds, they 

won as many as fifteen cases in which state 

courts-in the true history of that effort-held 

that their constitutions mandated equal fund­

ing for all schools.27 But equalization rarely, if  

ever, occurred.28

It is not much of a stretch to assume that, 

in my imaginary history, in southern states, 

where the equalization issue was bound up with 

issues of racial equality, an order to equalize 

schools would fare no better. In most places 

throughout the South blacks could not vote 

except with great difficulty  and often not at all. 

There would have been little political will  to 

spend the requisite amount of  money for black 

schools. The imagined controversy bundled 

together enough racial prejudice with the fa­

miliar reluctance to increase taxes to ensure leg­

islative inaction.

Just as Southern state universities failed 

to comply with the Supreme Court’ s decisions 

of 1939 and 1950 without suit, no school dis­

trict, including those in the Fifth Circuit, com­

plied with the Court of Appeals equalization 

decision without first being sued. Foot drag­

ging; convoluted, baffling debates over mea­

surement of money spent per student; capital 

versus current expenditure; inflation; deprecia­

tion; insurable versus appraised value and so 

forth; assertions of  states’ rights and federalist 

doctrine as they related to education; proce­

dural wrangles, rather than express defiance, 

characterized the resistance. In the final analy­

sis, legislatures had to appropriate and they did 

not.

In the real history, not until 1965 did the 

Department of Justice get authority to sue to 

enforce the Equal Protection Clause.29 In my 

fictional history, the Department of  Justice did 

not get the right to sue for school equalization 

until later than that because the impetus to act 

was weaker than in the true history, in which 

B row n was flouted openly. Therefore, all civil
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The Freedom  Rides,  blacks and whites traveling on interstate buses and seated in seatsHGFEDCBA 

reserved for a race other than theirs, started as a commemoration of Brown. If the Brown 

decision had gone the other way, the author argues, then Gayle v. Browder, which had  

been filed to enjoin the law  that required segregation on intrastate buses, would have had  

to reaffirm Plessy v. Ferguson and allow  the segregation to continue.jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

r ights s u its ha d to be file d by p r iva te la wy e rs . 

Bu t So u the rn white la wy e rs , with ra re s t o f ex­

ceptions, did not bring civil  rights cases for fear 

of  affecting their practices adversely. Black law­

yers were few and far between, and in some 

states, such as Delaware, Alabama, and Loui­

siana, for decades there was only a single black 

lawyer in the state. Following VUTSRQPONMLKJIHGFEDCBAB row n , South­

ern states launched fierce attacks on civil  rights 

lawyers, which required them to spend a great 

deal of  time defending themselves. Moreover, 

not many Southern black lawyers were famil­

iar with sophisticated constitutional litigation. 

They also had to spend most of  their time earn­

ing a living.

Nevertheless, the small band of Southern 

black lawyers working with the Legal Defense 

Fund filed several dozen cases across the South 

and won several dozen judgments that had to 

be enforced against reluctant districts.

The Effect on Black Protest

Black protest, a constant theme through­

out American history, has continuously inter­

acted with legal and social developments. Two 

contradictory strains have characterized it: in- 

tegrationist and separatist.30

In real life, as well as fictionally, main­

stream civil rights groups depended for 

progress not only on lawsuits and protests, but 

also on legislation. In real history they, in com­

bination with other forms of  protest, produced 

the powerful civil  rights acts of the mid-six­

ties. In fictional history I  will  suppose that even 

a hobbled civil  rights movement, bereft of the 

legal and moral force of the B row n decision, 

also would have brought about enactment of 

some civil  rights laws. But they would not have 

been as effective as those enacted in 1964 and 

later in that decade.

At this point, a counterfactual historian 

cannot confidently speculate about the nature 

and extent of protest and reactions following 

the imaginary B row n decision. But it seems 

likely  that peaceful, nonviolent, integrationist 

protest would have been set back. Separatism,
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p u nc tu a te d by vio le nc e , wo u ld ha ve go tte n the 

u p p e r ha nd. This wa s Ma r tin Lu the r King’ s 

view,31 expressed in  his Letter from the Birming­

ham Jail. He warned that if  the nonviolent move­

ment were to meet with failure “ then millions of 

Negroes will,  out of  frustration and despair, seek 

solace and security in black-nationalists’ ide­

ologies-# development that would inevitably 

lead to a frightening racial nightmare.” 32

The real VUTSRQPONMLKJIHGFEDCBAB row n decision inspired much of 

the protest that followed it. The following is 

true:

Four days after B row n a civil  rights leader 

in Montgomery threatened a boycott if  humili­

ating seating policies aboard city buses were 

not improved.33 Rosa Parks, whose refusal to 

be segregated aboard a Montgomery bus in 

December 1955, and subsequent arrest sparked 

the Montgomery bus boycott, has written that 

after B row n , “ African Americans believed that 

at last there was a real chance to change the 

segregation laws.” 34 She and her husband were 

members of the NAACP; she became its sec­

retary in Montgomery35 and as a matter of

course received its materials that referred of­

ten to B row n . Martin Luther King held prayer 

pilgrimages on May 17 each year, the anniver­

sary of the true B row n decision.36 Inspired in 

part by B row n , sit-in demonstrators began their 

protests in 1960 by refusing to move from lunch 

counter seats where they were denied service 

because of  race.37 The freedom rides started as 

a commemoration of  B row n?* blacks and whites 

protested by traveling on interstate buses, 

seated in seats reserved for the race other than 

theirs, starting out in  Nashville on May 4,1961, 

with the aim of  arriving in  New Orleans on May 

17. During the period that began with B row n , 

through the emergence of dissonant protest in 

the sixties, the NAACP was the largest civil  

rights organization, with membership that- 

while it  had its ups and downs39-was always in 

the hundreds of thousands and concentrated 

in the South. Its publications repeatedly ad­

dressed school segregation and other segrega­

tion disputes. Many of the earliest demonstra­

tors were NAACP youth and college chapter 

members who either acted for the organization

A  freedom  riders  bus  was  greeted  in  Jackson, Mississippi, by police and their dogs inHGFEDCBA 

1961. There were no incidents of violence, but the "riders" were arrested and jailed. 

Freedom riders in Southern states were arrested and convicted by the hundreds but were  

exonerated on appeal. They would have remained in jail if Brown had been won by the  

states.
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o r , be lie ving it wa s no t s u ffic ie ntly a ggre s s ive , 

a c te d o n the ir o wn. Cle a r ly , this gro u p wa s s u f­

fused with the VUTSRQPONMLKJIHGFEDCBAB row n story.

In this real history, following Rosa Park’ s 

arrest, black citizens of Montgomery, led by 

Martin Luther King, boycotted city buses. The 

city retaliated by criminal prosecutions and a 

suit to enjoin the protesters. The boycott and 

the cases that sought to prohibit it  were resolved 

in favor of the boycotters when the Supreme 

Court, in November 1956, affirmed a three 

judge federal court decision in G ayle v. 

B row der,40 which merely cited B row n v. B oard 

o f E duca tion , and other cases.

But, in my fictional history, B row n was a 

case that as recently as 1953 had reaffirmed 

P lessy v. F erguson . So, fictionally, the District 

Court’ s 1955 decision would have had to up­

hold segregation, citing P lessy and B row n , 

which, of course, had been a reaffirmation of 

P lessy. The Supreme Court, fictionally, if  it  

were to follow  precedent, would have had no 

alternative to affirming the District Court’ s 

decision. G ayle v. B row der, which had been 

filed to enjoin the law that required the segre­

gation that was the subject of the boycott and 

which, of course, was about intrastate bus 

travel, could do no less than reaffirm P lessy, 

as close to being on all fours with it as a case 

could be. It would have defied conventional 

legal reasoning to have held in 1953 that P lessy, 

which had (fictionally, in imaginary B row n) 

required affirming school segregation, would 

not control another intrastate travel case, closer 

to it on the facts than even B row n .

The city then was free to proceed with its 

suit against the boycott. It successfully pros­

ecuted Martin Luther King, who was found 

guilty and fined. The boycott ended in a com­

promise that at early stages of the protest had 

been under discussion between the protesters 

and the city: blacks would be seated from the 

back of the bus forward and whites from the 

front toward the back. In the imagined history, 

Martin Luther King was the leader of a group 

that won a questionable victory marred by ac­

ceptance of segregation.

It was not until 1960 in the true history 

that the spirit of the Montgomery bus boycott 

spread across the South. The new movement 

might be classified into three components: sit- 

ins, which were a spontaneous student move­

ment; freedom rides initiated by CORE; 

marches and demonstrations, the best known 

of  which were led by Martin Luther King.41 The 

nearly uniform segregationist response was to 

arrest and prosecute the protestors. This Court 

invalidated almost all sit-in convictions, either 

as having been based on no evidence, citing 

T hom pson v. L ou isv ille ,42 or as having been 

based on statutes that did not give fair warn­

ing43 or as constituting enforcement of segre­

gation laws in violation of B row n .44 But, in a 

fictional world in  which P lessy retained vitality, 

prosecutions for violation of segregation laws 

would have been upheld. In an effort to pre­

serve segregation, states and cities that would 

have lost their sit-in cases on no-evidence or 

no fair-warning grounds began to prosecute 

only for violation of segregation laws. Where 

segregation in public accommodations had 

been maintained by custom and enforced by 

trespass and breach of the peace laws, states 

and local governments enacted public accom­

modations laws that required segregation. Lest 

this reaction seem implausible today, we must 

remember that Lester Maddox, a restaurant 

owner who forcibly barred black people from 

his Pickrick restaurant in Atlanta and threat­

ened them with pick axe handles, was elected 

governor of  Georgia from 1967 to 1971 (thirteen 

to seventeen years after the true B row n deci­

sion) on the strength of his resistance to the 

Civil  Rights Acts.

Freedom rides, following which demonstra­

tors had been convicted by the hundreds but 

were exonerated in  the real world by this Court 

on appeal,45 met a mixed fate in the imagined 

world.

Protest marches and demonstrations were 

treated differently. Protected by the First 

Amendment, most were sheltered against pro­

hibition by the state. But, in  my imagined world 

of B row n having been lost, the protest move­
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m e nt wa s dim inis he d by the c o u r tro o m de fe a ts 

o f m a ny sit-in demonstrators and freedom rid­

ers.

In real life, Black Panthers, Black Mus­

lims led by Malcolm X, SNCC and other sepa­

ratist, threatening groups had begun to emerge 

following the actual VUTSRQPONMLKJIHGFEDCBAB row n decision.46 Their 

activity and numbers were much greater fol­

lowing the pretended lost B row n . Peaceful pro­

test offered less promise, violent challenges 

were more attractive. The true history was that 

in the latel950s, in Monroe, North Carolina, 

Robert Williams formed a black rifle club and 

self-defense force.47 Blacks in  Louisiana formed 

the Deacons for Defense and Justice, an armed 

group that protected civil  rights workers.48 

In 1964-1965 major riots erupted in several 

cities. The Watts riot broke out in 1965. In 

1966 there were twenty-one major riots in a 

dozen cities.49 By 1967, the Kemer Commis­

sion concluded, over the past several years 

there had been seventy major riots,50 gener­

ally precipitated by police arrest of  a black sus­

pect followed by allegations of  brutality. A  cross 

section of the working-class community par­

ticipated in these events: half to three-quarters 

of  those arrested were skilled and semi-skilled 

workers.51

Still recounting the events of  real life, the 

black power movement began its rise. Stokely 

Carmichael recruited blacks in Alabama. Un­

der Carmichael, SNCC broke away from Mar­

tin Luther King and forced the resignation of 

now Congressman John Lewis, who was an 

advocate of  nonviolence and integration, SNCC 

expelled whites, called for the overthrow of  capi­

talism, and advocated guerrilla warfare. The 

Lowndes County Freedom Organization was 

established as a political party and adopted the 

symbol of the black panther. Armed Panthers 

disrupted a session of  the California legislature 

in 1967 and recruited a thousand members in 

twelve new chapters.52

Still recounting true history: Around the 

same time Malcolm X  began to advocate vio­

lent resistance and black separatism in north­

ern inner-cities.53 These tumultuous events oc­

curred in an environment of social disorgani­

zation manifested in campus riots and antiwar 

demonstrations.

In real life  the revolutionary, violent sepa­

ratists protest began to fade around the end of 

the decade. Robert Williams fled to Cuba and 

then to China.54 By 1971 SNCC had all but dis­

appeared. The Panther party collapsed and 

separatist violence faded, in part because of 

vigorous police and FBI attacks, in  part because 

peaceful integrationists and mainstream civil  

rights organizations had produced some 

progress.55 But, in my imaginary scenario, in 

which equality under law remained an appar­

ently unattainable dream, the separatist, vio­

lent manifestation of  black discontent persisted.

On  the  Legislative  Front

More difficult than divining what might 

have happened in the courts if  B row n had been 

decided adversely to plaintiffs is conjuring up 

a counterfactual description of the political 

forces that led to the Civil  Rights Act of 1964. 

The NAACP was primarily a political organi­

zation and, particularly in view of  the discour­

aging returns from the courts in my fictional 

account, it looked to Congress to accomplish 

its aims. In  the real world, however, it  had never 

been able to win even passage of  an antilynch­

ing bill. The Congress was dominated by 

Southern Democrats elected by virtually all 

white constituencies. These Congressmen and 

Senators, 100 of  whom, in response to the real 

B row n decision, signed the Southern Mani­

festo, denouncing this Court, were able to block 

civil  rights proposals by means of committee 

membership and numbers sufficient to mount 

successful filibusters.56

The first effective civil  rights legislation 

following that enacted at the end of the Civil  

War, in fact, was first enacted in 1964 followed 

by the Voting Rights Act of 1965. Passage of 

these laws was hardly a foregone conclusion. 

In the true history of the times the 1964 bill  

was introduced by President Kennedy in 1963, 

partly, in reaction to the protests led by Martin
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If  Martin  Luther  King (left) had failed in his Montgomery, Alabama, bus boycott, as he hadHGFEDCBA 

in other cities, the author argues that it might have had a debilitating effect on his  

leadership. Malcolm  X  (right) and the separatist movement may have benefitted politically 

from King's inability to achieve his immediate goals.jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Lu the r King in Birm ingha m . Lo c a l a u tho r itie s 

ha d re a c te d by a tta c king the p ro te s to rs with fir e 

ho s e s a nd p o lic e do gs , c re a ting im a ge s tha t 

p ro vo ke d o u tra ge thro u gho u t the wo r ld. Ma r­

tin Luther King channeled public sentiment into 

support for civil rights legislation by leading 

the famous March on Washington, which cul­

minated in his great “ I Have a Dream”  speech. 

President Kennedy went on national television, 

calling on the nation to take a clear moral stand 

against segregation and discrimination and in­

troduced into Congress what later became the 

Civil  Rights Act of 1964. But, as introduced, 

the administration bill did not, for example, 

contain Title VII,  the Equal Employment Op­

portunities Act,57 because the administration 

believed the proposal had no chance of enact­

ment. Kennedy feared that the legislation risked 

failure of passage at the hands of a Southern 

filibuster. The bill was going nowhere until 

November, when President Kennedy was as­

sassinated. The Act received its final impetus 

that led to passage from the nation’ s emotional 

reaction to the assassination.

Fictionally, King ’ s mastery of  public pro­

test had been impaired by his ineffectual lead­

ership in the Montgomery bus boycott. It  

should be remembered that he was not always 

successful. In Albany, Georgia; Selma, Ala­

bama; St. Augustine, Florida; and later in Chi­

cago, among other places, King failed in the 

sense of not having achieved his immediate 

goals, although he added to the total fund of 

discontent with the regime of segregation.58 

Further lack of success debilitated his leader­

ship in the fictional history.

The International Dimension

International relations and black protest 

intersected. As the civil  rights movement was 

weakened by the defeat in fictional VUTSRQPONMLKJIHGFEDCBAB row n , a 

barrage of  criticism from around the world over 

the status of its black citizens hit the United 

States. In the true history the NAACP filed a 

petition in the UN that addressed how the 

United States treated black people.59 In that his­

tory Malcolm X  also denounced what he called
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exploitation of  colonized populations in  Africa, 

Asia, and Latin America and developed con­

tacts with the Organization of  African Unity.60 

In fact, also, some protestors, who were sepa­

ratists advocating or engaging in violence, 

sought to identify themselves with communist 

regimes. Bobby Seale sold copies of  quotations 

from Chairman Mao and used the funds to buy 

firearms.61

Panther classes actually used Mao’s writ­

ings that taught how to structure chains of  com­

mand and to use weapons. After Robert Will ­

iams fled to Cuba and China he broadcast Ra­

dio Free Dixie from both countries. Panthers 

and SNCC leaders regularly denounced capi­

talism. In true history the Soviets subsidized 

the American Communist Party. It is, there­

fore, reasonable to imagine that in the made- 

up history, the Soviet Union capitalized on 

the affinity of separatist, violent protestors, 

for communism and anticapitalism. They pur­

sued that course by funneling money to the 

Panthers and, just as they had armed insur­

rectionists opposed to the United States 

around the globe, they sent weapons as well. 

Their fictional funding of Panthers built on 

their experience in actually funding, train­

ing, and arming the African National Con­

gress in its struggle to overthrow apartheid 

in South Africa. This, in the imagined world, 

made the Panthers a far more formidable threat 

than they were in actual history and, fiction­

ally, Panthers frightened whites across the 

United States by claiming responsibility for 

bombing public buildings. Their militancy fur­

ther weakened the NAACP and SCLC, which 

had produced little  to attract the black popula­

tion at large. It  stoked the flames of  racial preju­

dice among threatened whites.

As a means of persuading third world 

countries to spurn Soviet overtures to enlist 

them against the United States, one compo­

nent of  U. S. foreign policy since the end of  the 

Second World War had been to urge its allies 

to liberate their colonies. But, following 

counterfactual VUTSRQPONMLKJIHGFEDCBAB row n , denouncing United 

States’ s racial practices became a central fea­

ture of opposition to American foreign poli­

cies among third world nations and European 

countries with strong communist movements. 

The black citizens of  Rhodesia, Kenya, Ghana, 

Senegal, Cote D ’ Ivoire, Mozambique, and other 

colonies were agitating, even revolting to be 

freed from England, France, Belgium, and Por­

tugal. As we used public and private pressure 

to move these nations to free their colonies their 

governments and media retorted that our black 

citizens were in a virtual state of colonialism 

themselves.

With Greece’s anticommunist government 

and, therefore, its allegiance to the West hang­

ing by a thread, Greek newspaper editorials cas­

tigated the United States for racial discrimina­

tion and segregation. The Soviet Union main­

tained a drumbeat of propaganda directed at 

race relations in the United States, and secured 

a General Assembly condemnation of this 

country’s racial practices.62 When the United 

States denounced the crimes of Stalin, 

Khrushchev, and the Soviet regime, the stock 

retort referred to our race relations. That line 

played well in Asia, Africa, and Latin America 

where people identified with Americans with 

darker skin color.

When Gamel Abdul Nasser nationalized 

the Suez Canal in 1956, Great Britain, France 

and the United States opposed him. Third world 

countries rallied to his support and prominent 

among their denunciations of  the United States 

was that our Supreme Court had upheld segre­

gation in the fictional 1953 B row n case. The 

United States had to worry about the anti- 

American rhetoric of  The Red Brigades in  Italy, 

the Baader-Meinhof Gang in Germany, as well 

as Leftist parties in Chile, Nicaragua, El Salva­

dor, Argentina, Bolivia, and Honduras. Our ra­

cial segregation was grist for anti-American 

mills.

1973: Black Plaintiffs Sue forHGFEDCBA 

Desegregation Again

I  move forward twenty years from the faux 

B row n decision to 1973. It is virtually impos­

sible to describe race relations and constitu-
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The author  imagines  that  the  Soviet  Union  might  have  capitalized on the affinity ofHGFEDCBA 

separatist, violent protestors, for communism and anticapitalism. The USSR might have  

funneled money and weapons to the Black Panther Party (pictured), making it a far more  

formidable threat than it actually was. The civil rights movement could have shifted from  

one that peacefully sought legislative and social change into the hands of militants with  

ties to adversaries to the United States.jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

tio na l la w two de c a de s a fte r a n im a gina ry de­

cision reaffirming VUTSRQPONMLKJIHGFEDCBAP lessy. Because my 1953 

counterfactual history first guessed about law 

and society only a few years after a known 

world, my description of  imaginary black pro­

test, international relations and the constitu­

tional implications of fictional B row n , while 

not inevitable, is plausible. But, guesses about 

two decades later would have to be imagined 

happenings constructed on an imagined scene. 

I won’ t venture guesses about whether 

Thurgood Marshall was on the Court in 1973 or 

remained at the Legal Defense Fund to pursue 

the war on segregation. I won’ t guess about 

the black vote and whether it  could have made 

a difference in Congress by that time. The Viet 

Nam war, recessions and/or prosperity, might 

have mattered in my imagined world but so 

many variables might have affected it that I 

won’ t begin down that path.

I  can, however, offer only one scenario with 

some confidence, although as with other imag­

ined events, some uncertainty: in a case I will  

call B lack v. B oard o f  E duca tion , NAACP Le­

gal Defense Fund lawyers returned to the origi­

nal Margold plan. They commissioned studies 

comparing black and white schools in all states 

that had laws requiring school segregation. The 

black schools invariably were tangibly inferior 

to white schools. Court orders in nearly fifty  

cases decided between 1953 and 1973 had not 

achieved equality. Compelled improvements 

were ephemeral. Some schools were equalized, 

but in a few years the black schools became 

once more inferior.

Plaintiffs appealed five consolidated cases 

from five states to the Supreme Court of the 

United States. They argued that a segregated 

school system was unconstitutional under the 

doctrine of Y ick W o v. H opk ins.63 This time the 

Court found the case for desegregation com­

pelling. While the imagined B row n decision had 

upheld segregation in 1953 on the authority of 

P lessy, the Court was not obliged to follow  it
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o n a re c o rd tha t de m o ns tra te d vio la tio n o f s ta n­

dards demanded by VUTSRQPONMLKJIHGFEDCBAT ick W o. The Justice held 

they could not be blind as judges to what they 

knew as men and women.64 They knew what 

else was going on in the world around them. 

The black community had become even more 

alienated from the white population than two 

decades earlier. Separate, unequal education 

had consequences outside the classroom. Black 

children were not being educated to function 

in the modem world. The nation suffered from 

a diminished work force. The civil  rights move­

ment had shifted from one that peacefully 

sought legislative and social change into the 

hands of militants with ties to adversaries of 

the United States. The country was being de­

bilitated by a chronic low level fever of racial 

conflict. These factors did not fit  neatly into 

conventional categories of  constitutional inter­

pretation, but they contributed to a sense of 

comfort with the decision that rested on Y ick 

W o.

In response to the decision in B lack v. 

B oard , the political environment became hos­

tile as it  did following the true B row n decision 

in 1954. One hundred Southern Congressmen 

and Senators signed a Southern Manifesto that 

denounced this Court for overstepping its 

bounds. As they did following B row n , every 

Southern state adopted resolutions of interpo­

sition and nullification. And, as following 

B row n , they set up State Sovereignty Commis­

sions to combat desegregation and filed pro­

ceedings of various sorts against the NAACP 

and the Legal Defense Fund and lawyers in­

volved in school segregation cases. While civil  

rights lawyers and organizations ultimately de­

feated these criminal prosecutions, injunctive 

actions, disbarment proceedings, legislative 

investigations, and other attacks, they con­

sumed their energies in defending themselves 

rather than fighting for desegregation. Legal 

scholars spun out articles arguing that the Court 

misunderstood and misapplied Y ick W o. And so 

forth.

I won’ t guess about whether there was a 

second decision on implementation as there 

was with the 1954 B row n case. I will  offer the

Had Brown upheld  segregation  and  Congress  not  have  passed  a legislative  remedy,  blackHGFEDCBA 

schoolchildren such as these could have become even more alienated from the white 

world and been unable to function in the modern work world.
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gu e s s , ho we ve r , tha t wha te ve r the im p le m e n­

tation formula, desegregation proceeded 

slowly. The segregating districts would not 

desegregate without suit. There were not 

enough black lawyers in the South to sue all 

the offending districts. Plaintiffs were intimi­

dated from suing by fear of  reprisal. They had 

few lawyers and those whom they might have 

enlisted were busy defending themselves. The 

federal government did not immediately ob­

tain authority to sue, and when it did, used it  

only occasionally.

But, in time the country accepted the de­

cision. In time, but certainly not immediately, 

no politician, including those who had opposed 

desegregation, dared argue it  was wrong. Some 

scholars said the reasoning was wrong but the 

result right. Others said both were right. The 

country then began the long upward climb to­

ward racial equality that began following the 

Civil  War but had been interrupted too many 

times.65

Consequentialism  in
Constitutional  Interpretation

Aesop ended his stories with a reflection 

and a moral. Apart from being a story that might 

amuse some listeners is there any moral to be 

learned from this fable? If  we accept that the 

price of ruling against plaintiffs might have 

been the fictional country described above, 

would that have been adequate reason to de­

cide for plaintiffs? Is consequentialism a re­

spectable mode of  constitutional interpretation? 

We start with the fact that, as demonstrated at 

the beginning of this talk, some opinions, in 

arguing for the conclusions to which they came, 

have adverted to the consequences of deci­

sions. A  conventional mode of argument, en­

gaged in by counsel, as well as judges, pre­

sents a parade of  horribles that might ensue for 

one outcome or another. But, pure 

consequentialism, while important in legisla­

tive decision making, is the antithesis of what 

should motivate courts, which are supposed to 

take the law as they find it and apply it  to cir­

cumstances before them. Courts, we believe, 

find the law in text, precedent, legislative his­

tory, evidence in the record, and so forth. They 

would be taking on legislative functions, it is 

said, if  they were “ result oriented.”  But, par­

ticularly when conventional legal materials can 

be mustered on either side of an issue, when 

pros and cons are in balance, why not turn to 

consequences? This is what apparently hap­

pened in VUTSRQPONMLKJIHGFEDCBAB row n when standard criteria for de­

ciding cases more or less balanced each other 

out. Consequentialism in  B row n was not a soli­

tary consideration.

Conventional theories of interpretation 

could have led to conflicting conclusions. 

Without trying to be exhaustive, there is a hand­

ful of such theories.66 They include (a) decid­

ing solely on the basis of  plain meaning of  the 

text as found in (i) the original understanding 

of framers and ratifiers, or (ii)  as understood 

in present-day parlance; (b) constitutional in­

tent as derived from legislative history; (c) ar­

guments based on constitutional theory of (i)  

the provision under consideration or (ii) the 

constitution as a whole; (d) arguments from 

precedent; (e) arguments from moral or policy 

considerations and, most important, a combi­

nation of all of  these. While these approaches 

alone or together need not have added up to a 

result in which any outcome would have been 

legitimate, B row n was a case where 

consequentialism could have decisively tipped 

the balance in favor of  plaintiffs.

Consider conventional constitutional inter­

pretation. Plain language leads to no certain 

conclusion. “ Equal protection of  the laws”  con­

sidered as text only, apart from historical or con­

temporary context, is susceptible of  meanings 

that are compatible, on the one hand, with en­

forced separation in schools and, on the other, 

with holding that school segregation is imper­

missible. “ Equal protection”  considered in 

terms of  “ original understanding”  also may be 

interpreted both ways. Many in the Congress 

that adopted the Amendment, and in the ratify­

ing states, thought that the equal protection 

clause would forbid school segregation. But the
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Co ngre s s tha t a do p te d the Fo u r te e nth Am e nd­

ment maintained separate schools in the Dis­

trict of Columbia and succeeding Congresses 

continued to fund those schools until 1954 

when VUTSRQPONMLKJIHGFEDCBAB o lling v. Sharpe, B row n 's companion 

case from the District, that was decided along 

with B row n , held segregation in the District 

unconstitutional. Some ratifying states segre­

gated schools at the time of ratification, too.

The framers intent may be understood two 

ways, depending on the level of generality an 

interpreter might choose. It was arguable that 

while the framers did not intend to abolish 

school segregation in 1868, they did intend to 

prohibit any discrimination in important as­

pects of life. In essence, that is what the 1954 

decision decided: school segregation may have 

been constitutional in 1868 but not in 1954 

because schools did not have the importance 

in 1868 they had achieved by 1954.

Arguments based on precedent would face 

contradictory cases: P lessy mandated segrega­

tion on railroads; G ong L um upheld classify­

ing a Chinese child with blacks in a segregated 

schools system. Those precedents strongly sug­

gest that school segregation was constitutional 

On the other hand, Sw ea tt and M cL aur in pro­

hibited segregation in graduate and profes­

sional schools on the basis of a theory that in­

cluded intangible factors in the educational 

equality measuring equation. To follow  those 

precedents would strongly suggest that elemen­

tary and high school segregation was uncon­

stitutional as well. But, those cases-the ones 

upholding segregation and others that con­

demned it as unconstitutional-were distin­

guishable from the situation facing the Court in 

B row n . P lessy was a travel case. It didn’ t ad­

dress education, although it  cited school cases 

in support of  its conclusion. G ong L um merely 

held that the state could classify a Chinese stu- 

dent-who didn’ t object to segregating blacks 

and whites-with blacks; she wanted to go to 

school with whites and so it  could be said that 

the decision didn’ t pass upon the constitution­

ality of segregation. On the other hand, if  the 

state had power to make that classification it

implicitly  could separate blacks from whites. 

Sw ea tt and M cL aur in might be distinguished 

on the ground that they dealt with higher edu­

cation, which is in many ways different from 

elementary and high schools.

Arguments based on constitutional theory 

also faced ambiguity. On the one hand, educa­

tion is singularly a concern of local and state 

government. Consideration of  federalism coun­

sel that the national government and the Su­

preme Court leave it  to them. On the other hand, 

the Fourteenth Amendment was adopted pre­

cisely to override state and local decisions that 

disadvantage persons because of their race.

The moral and value approach would sum­

mon up arguments to the effect that separating 

persons on the basis of race is morally unac­

ceptable. Virtually everybody agrees that to 

segregate black citizens stigmatizes and dis­

advantages them. But, on the other hand, while 

few persons embrace the position, to prohibit 

segregation would-to pursue Herbert 

Wechsler’ s “ Neutral Principles”  argument-in 

effect be committing a morally opprobrious act 

by forcing unwelcome association on those 

who were opposed to it.

Would not a Court be conflicted in facing 

all these pros and cons of conventional inter­

pretation? Might it not have contemplated, in 

weighing the mix of arguments, that even 

though they were somewhat in balance, the is­

sue should be resolved by deciding against the 

constitutionality of segregation, because fail­

ing to do so would consign the nation to incal­

culable harm at home and abroad, while decid­

ing to prohibit racial segregation would open 

the door to the possibility of creating a safer, 

healthier nation?

It ’s easy with hindsight. But with that hind­

sight I have concluded that true B row n was 

rightly decided and legitimately so within con­

ventional canons of  interpretation. And, in my 

faux B row n history, that case was wrongly de­

cided, which is why in 1973 the Court adopted 

another legal theory and came to the opposite 

conclusion in the imaginary decision in B lack 

v. B oard o f  E duca tion .
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2*A bbo tt V . B urke, 710 A.2d 450, 454 (N.J. 1998) (Call­
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although a great deal of black separatist sentiment, 

while strident and threatening, has not been physically 

destructive. There also has been nihilistic rioting not 
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C .O .R .E . : A  S t u d y  o f  t h e  C iv i l R ig h t s  M o v e m e n t , 

1942-1968 (New York: Oxford UP, 1972); Jerome 

Skolnick, T h e  P o l i t i c s  o f  P r o t e s t  (Washington, D.C., 

GPO, 1969); Robert Weisbrot, F r e e d o m  B o u n d :  A  H is ­
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After Brown
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The p re c e ding c ha p te rs in this vo lu m e ha ve fo c u s e d o n the U.S. Supreme Court and African- 

American rights in the years prior to the mid-twentieth century. That history shows the Court at 

its worst and at its best— as perpetuating racism and striving to overcome it. In  this chapter, I  will  

step back and ask if  the Court’s attempts to overcome racism made much difference to the lives of 

African-Americans. In particular, I  will  focus on the Court’s 1954 decision, VUTSRQPONMLKJIHGFEDCBAB row n v. B oard o f 

E duca tion ,' which unanimously struck down race-based segregation in elementary and second­

ary schools as violating the Equal Protection Clause of  the Fourteenth Amendment of  the U.S. 

Constitution. B row n is an apt case for focus on the Court’s contribution to change because it  has 

received praise across the legal spectrum and is celebrated by scholars and social critics as a 

landmark. As the legal historian Michael Klarman puts it, “ constitutional lawyers and historians 

generally deem B row n v. B oard o f E duca tion to be the most important U.S. Supreme Court 

decision of  the twentieth century, and possibly of  all time.” 2

The question I address in this article is 

whether the decision in B row n made the con­

tribution to American society that this com­

ment suggests. In asking this question, I  mean 

to disparage no one. Civil  rights lawyers like 

Thurgood Marshall, Jack Greenberg and count­

less others dedicated their careers, and some­

times their lives, to a principled belief injustice 

for all. My  question does not challenge their

commitment nor their principles. It does ask 

whether litigation was the right strategic choice 

to further their goals, whether their understand­

ing of the strengths and weaknesses of courts 

as agents of social change was subtle enough 

to guide them to the best strategy for change.

Underlying this question about B row n is 

a broader question about the role of the Su­

preme Court in  the larger society. Since the mid­
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twe ntie th c e ntu ry , the re ha s be e n a be lie f tha t 

c o u r ts c a n a c t to fu r the r the inte re s ts o f the 

re la tive ly dis a dva nta ge d. Sta r ting with c ivil 

r ights a nd s p re a ding to is s u e s ra is e d by 

wo m e n’s groups, environmental groups, politi­

cal reformers, and others, American courts 

seemingly have become important producers 

of political and social change. Cases such as VUTSRQPONMLKJIHGFEDCBA
B row n and R oe v. W ade3 are heralded as hav­

ing produced major change. Further, such liti ­

gation has often occurred, and appears to have 

been most successful, when the other branches 

of government have failed to act. Indeed, for 

many, part of  what makes American democracy 

exceptional is that it includes the world’s most 

powerful court system, protecting minorities 

and defending liberty in the face of  opposition 

from the democratically elected branches. 

Americans look to activist courts, then, as ful­

filling  an important role in  the American scheme.

Courts, many also believe, can bring height­

ened legitimacy to an issue. Courts deal with 

rights. Judges, at their best, are not politically 

beholden nor partisan. Rather, they are inde­

pendent and principled, deciding not what 

policy they want but rather what the Constitu­

tion requires. This gives judicial decisions a 

moral legitimacy that is missing from the ac­

tions of the other branches. Court decisions 

can remind Americans of our highest aspira­

tions and chide us for our failings. Courts, Bickel 

suggests, have the “ capacity to appeal to men’ s 

better natures, to call forth their aspirations, 

which may have been forgotten in  the moment’s 

hue and cry.” 4 For Rostow, the “ Supreme Court 

is, among other things, an educational body, 

and the Justices are inevitably teachers in a 

vital national seminar.” 5 Bickel agrees, viewing 

courts as “ a great and highly effective educa­

tional institution.” 6 Courts, one commentator 

put it, can provide “ a cheap method of  pricking 

powerful consciences.” 7

In  the confines of  a single chapter, I  can do 

little more than sketch out an answer to the 

question of  whether B row n made a major con­

tribution to civil  rights. Readers who wish to 

see a more fully  developed argument might con­

sult The Hollow  Hope and other work of  mine.8

Reasons  for  Caution
Before uncritically accepting this view of 

the Court as correct, there are at least three 

reasons to be skeptical. First, it is almost en­

tirely lawyers who make this argument. Al ­

though lawyers may be no less self-critical than 

other professionals, they may be no more self- 

critical either. That is, they may have deep- 

seated psychological reasons for believing in 

the importance of  the institutions in  which they 

work. This may lead to overvaluing the contri­

bution of the courts to furthering the interests 

of the relatively disadvantaged.

Second, there is an older view of the role 

of courts which sees them as much more con­

strained. Under this view, courts are the least 

able of any of the branches of government to 

produce change because they lack all of the 

necessary tools to do so. They are the “ least 

dangerous branch”  because they lack budget­

ary or coercive power. That courts are uniquely 

dependent on the executive branch is a view 

that was most forcefully argued over two hun­

dred years ago by Alexander Hamilton in  F ed­

era lis t 78 . Hamilton wrote: the judiciary “ has 

no influence over either the sword or the purse; 

no direction either of the strength or of the 

wealth of the society, and can take no active 

resolution whatever. It  may truly be said to have 

neither FORCE nor WILL  but merely judgment 

of and must ultimately depend upon the aid of 

the executive arm even for the efficacy of its 

judgments.” 9 As President Jackson reportedly 

commented in response to W orcester v. G eor­

g ia ,™ a decision with which he disagreed, 

“ [Chief Justice] John Marshall has made his 

decision, now let him enforce it.”  This view 

suggests that Court decisions furthering the 

interests of the relatively disadvantaged will  

only be implemented when the other branches 

are willing  to do so.

The third reason for skepticism about the 

role of courts as producers of progressive 

change comes from several decades of public 

opinion research. If  courts are dependent on
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p u blic a nd e lite s u p p o r t fo r the ir de c is io ns to 

be im p le m e nte d, a s Ha m ilto n s u gge s ts , this re­

quires both public knowledge of Court deci­

sions and a public willingness to act based on 

them. Proponents of an activist, progressive 

Court assume this. According to one defender 

of  the claim, “ without the dramatic intervention 

of so dignified an institution as a court, which 

puts its own prestige and authority on the line, 

most middle-class Americans would not be in­

formed about such grievances.” 11 However, 

decades of public opinion research paint a mixed 

picture, at best. In general, only about 40% of 

the American public report having read or heard 

something contemporary about the Court.12 As 

an example, in 1966, despite important Supreme 

Court decisions on race, religion, criminal jus­

tice, and voting rights, nearly half of respon­

dents could not recall VUTSRQPONMLKJIHGFEDCBAanyth ing a t a ll  that the 

Court had done recently.13 And when prompted 

with a list of eight “ decisions,”  four of which 

the Court had recently made and four of  which 

it  had never made, and asked to identify which, 

if  any, the Court had made, only 19%ofal966 

sample made five or more correct choices.14 In 

1973,20% of  respondents to a Harris poll iden­

tified the Court as a branch of  Congress, as did 

12% of respondents with college degrees. In a 

culture in which personality is important, the 

public, too, is quite ignorant of the Justices’  

identity. In a 1989 W ash ing ton P ost poll, for ex­

ample, 71% of 1,005 respondents could not name 

any Justice while only 2% could correctly name 

all nine. Somewhat humorously, while 9% named 

the distinguished Chief Justice of the United 

States (Rehnquist), a whopping 54%, six times 

as many respondents, correctly identified the 

somewhat less distinguished “ judge of  the tele­

vision show ‘The People’ s Court’ ”  (Judge 

Wapner).15 The Supreme Court is not in  the fore­

front of  the consciousness of  most Americans.

This lack of knowledge is not limited to 

Americans in general, as was illustrated by a 

fascinating 1990 study reported in that great 

“ scholarly”  journal, Spy M agazine. In a clev­

erly designed study, the magazine called six 

Washington heavyweights claiming to be as­

sistants to five other famous Washingtonians 

and one Hollywood power broker. The maga­

zine then timed how long it  took for the phone 

calls to be returned. Those called includedU.S. 

Secretary of Defense Dick Cheney; Ben 

Bradlee, editor of the W ash ing ton P ost; Jack 

Kent Cooke, owner of the football team the 

Washington Redskins; and Marlin Fitzwater, 

Press Secretary to President Bush. The caller 

claimed to be either the individual or an aid to, 

among others, Georgette Mosbacher (wife of 

Cabinet Secretary Robert Mosbacher and re­

nowned for throwing the best parties in  Wash­

ington); Ben Bradlee, the W ash ing ton P ost 

editor; Oliver North, William  H. Rehnquist, and 

Senator Moynihan. The results were stunning. 

The caller claiming to be an aid to Georgette 

Mosbacher was put immediately through to 

the Secretary of  Defense whose secretary “ sug­

gested interrupting a meeting”  to reach him. 

President Bush’ s press secretary, Marlin 

Fitzwater, returned the call an hour later. Chief 

Justice Rehnquist, alas, fared much less well. 

His calls were returned, on average, two days 

later than Mosbacher’s. Jack Kent Cooke’s 

secretary asked what company “ Mr. Lindquist”  

was with. Fitzwater’s secretary apologetically 

asked “ Who is he?”  Upon being told that he 

was the Chief Justice of the United States, it  

still  took Fitzwater four days to return the call.16

The point of this discussion is that there 

are good reasons to be wary of  claims that the 

Court can further the interests of  the relatively 

disadvantaged. Lacking the power to imple­

ment their decisions, courts are dependent on 

other elite institutions and the public at large. 

And given the findings of the survey litera­

ture, this is not a comforting thought for those 

who believe in the efficacy of the courts to 

further the interests of  the relatively disadvan­

taged. With this background in mind, I  return 

to B row n .

Examining the effects of B row n raises 

questions of  how to deal with complicated is­

sues of  causation. Because it  is difficult  to iso­

late the effects of court decisions from other 

events in furthering the interests of the rela­
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tive ly dis a dva nta ge d, s p e c ia l c a re is ne e de d in 

s p e c ify ing ho w c o u r ts c a n be e ffe c tive . On a 

ge ne ra l le ve l, o ne c a n dis tingu is h two ty p e s o f 

influ e nc e c o u r ts c a n exercise. Court decisions 

may produce significant social reform through 

a VUTSRQPONMLKJIHGFEDCBAjud ic ia l path that relies on the authority of 

the court. Alternatively, court influence can 

follow  an extra -jud ic ia l path that invokes court 

powers of  persuasion, legitimacy, and the abil­

ity to give salience to issues. Each of these 

possible paths of influence is different and re­

quires separate analysis.

The jud ic ia l path of causal influence is 

straightforward. It focuses on the direct out­

come of judicial decisions and examines whether 

the change required by the courts was made. In 

civil  rights, for example, if  a Supreme Court de­

cision ordering an end to public segregation 

was the cause of segregation ending, then one 

would see lower courts ordering local officials 

to end segregation, those officials acting to end 

it, the community at large supporting it, and, 

most important, segregation actually ending.

Separate and distinct from judicial effects 

is the more subtle and complex causal claim of 

extra -jud ic ia l effects. Under this conception 

of causation, courts do more than simply 

change behavior in the short run. Court deci­

sions may produce significant social reform by 

inspiring individuals to act or persuading them 

to examine and change their opinions. Court 

decisions, particularly Supreme Court decisions, 

may be powerful symbols, resources for change. 

They may affect the intellectual climate, the 

kinds of ideas that are discussed. The mere 

bringing of  legal claims and the hearing of  cases 

may influence ideas. Courts may produce sig­

nificant social reform by giving salience to is­

sues, in effect placing them on the political 

agenda. Courts may bring issues to light and 

keep them in the public eye when other politi­

cal institutions wish to bury them. Thus, courts 

may make it difficult for legislators to avoid 

deciding controversial issues.

In 1954, m  B row n v. B oard o fE duca tion ,17 

the U.S. Supreme Court found that state laws 

requiring race-based segregation in public el­

ementary and secondary schools violated the 

Equal Protection Clause of the Fourteenth 

Amendment. Overturning nearly sixty years of 

Court-sanctioned racial segregation, B row n is 

heralded as one of the U.S. Supreme Court’ s 

greatest decisions. In particular, B row n is the 

paradigm of  the Court’s ability to protect rights 

and bring justice to minorities. To the human 

rights activist Aryeh Neier, B row n is the great 

“ symbol”  of  courts’ ability to protect rights and 

produce significant social reform.18 For Jack 

Greenberg, long-time civil  rights litigator, B row n 

is the “ principal inspiration to others”  who seek 

change and the protection of rights through 

litigation.19

Given the praise accorded to the B row n 

decision, examining its actual effects produces 

quite a surprise. The surprise is that a decade 

after B row n virtually nothing had changed for 

African-American students living  in  the eleven 

states of  the former Confederacy that required 

race-based school segregation by law. For ex­

ample, in  the 1963-1964 school year, barely one 

in one hundred (1.2%) of  these African-Ameri­

can children was in a nonsegregated school. 

That means that for nearly ninety-nine of  every 

100 African-American children in the South a 

decade after B row n , the finding of a constitu­

tional right changed nothing. A  unanimous 

landmark Supreme Court decision had no ef­

fect on their lives. This raises the question of 

why there was no change.

The answer, in a nutshell, is that there was 

no political pressure to implement the decision 

and a great deal of  pressure to resist it. On the 

executive level, there was little  support for de­

segregation until the Johnson presidency. Presi­

dent Eisenhower steadfastly refused to commit 

his immense popularity or prestige in support 

of desegregation in general or B row n in par­

ticular. As Roy Wilkins, executive secretary of 

the National Association for the Advancement 

of  Colored People (NAACP), put it, “ if  he had 

fought World War II  the way he fought for civil  

rights, we would all be speaking German to­

day.” 20 And Jack Peltason summed up 

Eisenhower’s position this way: “ Thurgood
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Ma rs ha ll go t his de c is io n, no w le t him e nfo rc e 

it.” 21 Although President Kennedy was openly 

and generally supportive of  civil  rights, he took 

little concrete initiative in school desegrega­

tion and other civil  rights matters until pres­

sured by events to do so. He did not rank civil  

rights as a top priority and, like Eisenhower 

before him, was “ unwilling to draw on the moral 

credit of  his office to advance civil  rights.” 22

Civil  rights were not supported by other 

national leaders until late in the Kennedy ad­

ministration. In  March 1956, Southern members 

of Congress, virtually without exception,23 

signed a document entitled a “ Declaration of 

Constitutional Principles,”  also known as the 

Southern Manifesto. Its 101 signers attacked 

the VUTSRQPONMLKJIHGFEDCBAB row n decision as an exercise of “ naked 

power”  with “ no legal basis.”  They pledged 

themselves to “ use all lawful means to bring 

about a reversal of this decision which is con­

trary to the Constitution and to prevent the use

of force in its implementation.” 24 This unprec­

edented attack on the Court demonstrated to 

all that pressure from Washington to implement 

the Court’s decisions in civil  rights would not 

be forthcoming.

If  national political leaders set the stage 

for ignoring the courts, local politicians acted 

their part perfectly. A  study of the 250 guber­

natorial candidates in the Southern states from 

1950 to 1973 revealed that after B row n “ ambi­

tious politicians, to put it  mildly, perceived few 

incentives to advocate compliance.” 25 This per­

ception was reinforced by Arkansas Governor 

Orval Faubus’s landslide reelection in 1958, af­

ter he repeatedly defied court orders to prevent 

the desegregation of Central High School in 

Little  Rock, demonstrating the “ political rewards 

of  conspicuously defying national authority.” 26 

Throughout the South, governors and guber­

natorial candidates called for defiance of  court 

orders. Any individual or institution wishing

A  decade  after  Brown virtually  nothing  had  changed  for  African-American  students  living  in  the  eleven HGFEDCBA 

states  of  the  former  Confederacy  that  required  race-based  school  segregation  by  law.  For  example,  in  

the  1963-1964 school year, barely one in one hundred of these African-American children was in a 

nonsegregated school. That means  that for nearly ninety-nine of every 100 African-American children 

in the South a decade after Brown, the finding of a constitutional right to nonsegregated education 

changed nothing.
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to e nd s e gre ga tio n p u rs u a nt to c o u r t o rde r , tha t 

is , to o be y the la w a s m a nda te d by the Su p re m e 

Co u r t, wo u ld inc u r the wra th o f s ta te p o litic a l 

le a de rs a nd qu ite p o s s ibly na tio na l o ne s . The 

be s t the y c o u ld ho p e fo r wa s a la c k o f o u tr ight 

c o nde m na tio n. Po litic a l s u p p o r t fo r de s e gre­

gation was virtually nonexistent.

At  the prodding of  state leaders, state leg­

islatures throughout the South passed a vari­

ety of  pro-segregation laws. By 1957, only three 

years after VUTSRQPONMLKJIHGFEDCBAB row n , at least 136 new laws and 

state constitutional amendments designed to 

preserve segregation had been enacted.27 These 

ranged from depriving policemen of  their retire­

ment and disability if  they failed to enforce the 

state’s segregation laws (Georgia), to denying 

promotion or graduation to any student of a 

desegregated school (Louisiana), to simply 

making it  illegal to attend a desegregated school 

(Mississippi) to Virginia’s massive resistance 

including closing public schools, operating a 

tuition grant scheme, suspending compulsory 

attendance laws, and building private segre­

gated schools. In 1960-1961 alone, the Louisi­

ana legislature met in one regular and five ex­

traordinary sessions to pass ninety-two laws 

and resolutions to maintain segregated public 

schools. As the Southern saying went, “ as long 

as we can legislate, we can segregate.” 28

Along with opposition to desegregation 

from political leaders at all levels of govern­

ment, there was hostility from many white 

Americans. Law and legal decisions operate 

in a given cultural environment, and the 

norms of  that environment influence the de­

cisions that are made and the impact they 

have. In the case of civil rights, decisions 

were announced in a culture in which sla­

very had existed and apartheid did exist. Insti­

tutions and social structures throughout 

America reflected a history of, if  not a present 

commitment to, racial discrimination. Cultural 

barriers to civil  rights had to be overcome 

before change could occur. And courts do 

not have the tools to do so. This is well illus­

trated in the decade after B row n .

One of the important cultural barriers to

civil  rights was the existence of  private groups 

supportive of segregation. One type, repre­

sented by the Ku Klux  Kian, White Citizens’  

Councils, and the like, existed principally to 

fight civil  rights. Either through their own acts, 

or the atmosphere these groups helped create, 

violence against blacks and civil  rights work­

ers was commonplace throughout the South. 

Spectacular cases such as the murder of 

Medgar Evers, the attacks on the freedom rid­

ers, the Birmingham Church bombing that killed 

four black girls, and the murder of three civil  

rights workers near Philadelphia, Mississippi, 

are well known. But countless bombings and 

numerous murders occurred throughout the 

South.29 During the summer of 1964 in Missis­

sippi alone there were thirty-five shootings, 

sixty-five bombings (including thirty-five 

churches), eighty beatings, and six murders.30 

It  was a brave soul indeed who worked to end 

segregation or implement court decisions.

Another tactic used by white groups to 

fight civil  rights was economic coercion. Since 

whites controlled the economy throughout the 

South, this was extraordinarily effective.31 In 

fact, so effective was this sort of intimidation 

that as late as 1961 no t a  sing le desegregation 

suit in  education had been filed in  Mississippi.32

A  totally different kind of private group 

resisted civil  rights by simply ignoring court 

decisions and going about their business as if  

nothing had changed. Public carriers, for ex­

ample, even when owned by non-Southemers, 

looked to the “ segregationist milieu”  in which 

they operated and thus took a “ narrow view of 

desegregation decrees, implementing them mini­

mally, if  at all.” 33

The cultural biases against civil  rights that 

pervaded private groups also pervaded local 

governments. Court-ordered action may be 

fought or ignored on a local level, especially if  

there is no pressure from higher political lead­

ership to follow  the law and pressure from pri­

vate groups not to. It  was common to find, for 

example, that where bus companies followed 

the law and removed segregation signs in ter­

minals, state and local officials put them back
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u p .34 In the five Deep South states, as a matter 

of  principle no school-board member or super­

intendent openly advocated compliance with 

the Supreme Court decision.35 And despite VUTSRQPONMLKJIHGFEDCBA
C ooper v. A aron ,36 and the sending of troops 

to Little Rock in 1957, as of June 1963, only 

sixty-nine out of  7,700 students at the suppos­

edly desegregated, “ formerly”  white, junior and 

senior high schools of  Little  Rock were black.37 

Public resistance, supported by local political 

action, can almost always effectively defeat 

court-ordered civil  rights.

In sum, in civil rights, court-ordered 

change confronted a culture opposed to that 

change. That being the case, the American 

judicial system, constrained by the need for 

both elite and popular support, constrained 

change.

The analysis above, however, omits one 

key institution and one key group: the judi­

ciary, lawyers and their academic counterparts. 

The South, like the rest of  the country, has both 

state and federal courts as well as lawyers. And 

the courts have a natural constituency in the 

American legal profession. Indeed, Justice 

Frankfurter believed that lawyers’ support of 

the Court’s decision in B row n would be deci­

sive. As he put it  in a letter to a friend, “ it  is the 

legal profession of the South on which our 

greatest reliance must be placed... because the 

lawyers of  the South will  gradually realize that 

there is a transcending issue, namely respect 

for law as determined so impressively by a 

unanimous court [in Brown].” 38 But Justice 

Frankfurter was to be doubly disappointed; 

both Southern lawyers and elite lawyers and 

legal academics throughout the country con­

demned the case or offered only the most tepid 

support.

Lawyers  and  the  Legal  Profession

While there were undoubtedly some white 

Southern lawyers who supported the Court, 

they were few and far between. Opponents, in 

contrast, were everywhere. And surprisingly, 

opposition was voiced not merely by white

Southerners but also by elite, Northern lawyers 

as well. A  notable example was the American 

Bar Association (ABA), which is the nation’s 

major professional legal organization. Politi­

cally neutral, it claims the legitimacy of pro­

fessional expertise. However, in the wake of 

B row n , it  lent the pages of  its journal, the A B A 

Jou rna l, to condemnation of  B row n , from the 

vicious to the technical. It published only the 

most tepid, rule-of-law, defenses of the deci­

sion. Not once, in either editorials or articles, 

was there an argument that B row n was morally, 

constitutionally, or substantively correct.

The ABA  was not alone. In 1958, the Con­

ference of  Chief Justices of  State Courts issued 

a report on the Court. While the body of the 

report was careful, the report finished with po­

lemical conclusions that criticized the Supreme 

Court for legislating. “ In the fields with which 

we are concerned [the report concluded]...the 

Supreme Court too often has tended to adopt 

the role of  policy-maker without proper judicial 

restraint.” 39 The report continued, “ it  has long 

been an American boast that we have a gov­

ernment of laws and not men. We believe that 

any study of recent decisions of the Supreme 

Court will  raise at least considerable doubt as 

to the validity of  that boast.” 40 The report was 

adopted by a vote of  36-8 and won praise in an 

A B A Jou rna l editorial for its “ attitude of  care­

ful  study, calm deliberation and temperate state­

ment.”

Elite legal academics also joined the fray. 

“ [S]peaking the rhetoric of  institutional legiti­

macy, a significant number of northeastern, 

white, liberal lawyers joined with white, south­

ern, never-say-die segregationists in question­

ing the Court’s authority and legitimacy in 

Brawn.” 41 Although there was some support 

for the decision in law reviews immediately fol­

lowing B row n , it was found mostly in short 

pieces. In contrast, elite law reviews repeatedly 

blasted the Court. For example, the H arva rd 

L aw R eview poured out a torrent of criticism, 

especially in its annual Forewords. B row n was 

criticized as poorly thought out, insufficient to
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s u p p o r t o the r c a s e s , a nd u np r inc ip le d. The m o s t 

im p o r ta nt a r tic le wa s u ndo u bte dly wr itte n by 

He rbe r t We c hs le r , a la w p ro fe s s o r a t Co lu m bia 

University in  New York  City. Giving the Holmes 

Lecture at Harvard, and appearing as the Fore­

word to the 1959 VUTSRQPONMLKJIHGFEDCBAH arva rd L aw  R eview ,42 B row n 

was criticized as unprincipled. B row n lacked a 

neutral principle, Wechsler argued, because 

separate but equal, if  truly equal, was itself a 

neutral principle and there was no neutral way 

of  deciding between it  and equality. Wechsler’s 

piece is the second most cited law review ar­

ticle in the period 1957 through March 1985! 

The popularity of  his critique of  B row n as un­

principled is a powerful indicator of  the lack of 

support elite academic lawyers gave to B row n .

Local  Courts

Judges seldom stepped in where politi­

cians, lawyers, and the public at large were un­

willing  to go. The “ fifty-eight lonely men”  who 

served the federal judiciary in the South were 

being asked to dismantle a social system they 

had grown up with and of which they were a 

part. Even a judge as pro-civil-rights as John 

Minor Wisdom was sympathetic, finding it  “ not 

surprising that in a conservative community a 

federal judge may feel that he cannot jeopar­

dize the respect due the court in all of  his cases”  

by vigorously supporting civil rights.43 Al ­

though there were some outstanding Southern 

federal judges such as J. Skelly Wright, John 

Minor Wisdom, Bryan Simpson, and Frank 

Johnson, there were also some who were not. 

For example, Judge Elliott (M. Dist. GA) stated 

that he did not want “ pinks, radicals and black 

voters to outvote those who are trying to pre­

serve our segregation laws.” 44 Judge Cox (S. 

Dist. Miss.), speaking from the Bench in  March 

1964, referred repeatedly to black voter-regis­

tration applicants in derogatory language (as 

“ a bunch of  niggers” ) who were “ acting like a 

bunch of  chimpanzees.” 45 It  is important to note 

that both judges Elliott and Cox were Kennedy 

appointees. In the Dallas school desegregation 

case, started in 1955 and still pending in 1960,

in  which the federal district court was reversed 

six times, Judge Davidson complained that the 

“ white man has a right to maintain his racial 

integrity, and it can’ t be done so easily in inte­

grated schools.” 46

On the state levels judges were even more 

biased. Chief Justice J. Edwin Livingston of  the 

Alabama Supreme Court, speaking in 1959 to 

several hundred students and business lead­

ers, announced: “ I ’m for segregation in every 

phase of life  and I  don’ t care who knows it.. ..I 

would close every school from the highest to 

the lowest before I would go to school with 

colored people.” 47 Alabama circuit judge Walter 

B. Jones wrote a column in the M ontgom ery 

A dvertiser that he devoted to the “ defense of 

white supremacy.”  In  June 195 8 he told readers 

that in  the case against the NAACP, over which 

he was presiding, he intended to deal the 

NAACP a “ mortal blow”  from which it “ shall 

never recover.” 48 It  is no wonder, then, that de­

spite clear Supreme Court rulings, Alabama was 

able to keep the NAACP in litigation for eight 

years and effectively incapacitated in  the State. 

As Leon Friedman, who talked with scores of 

civil  rights lawyers in  the South concluded, “ the 

states’ legal institutions were and are the prin­

cipal enemy.” 49

The use of the courts in the civil rights 

movement is considered the paradigm of  a suc­

cessful strategy for social change. Yet, a closer 

examination reveals that courts had virtually 

no d irec t effec t on ending discrimination in edu­

cation. Courageous and praiseworthy decisions 

were rendered, and nothing changed. B row n 

and its progeny stand for the proposition that 

courts are impotent to further the interests of 

the relatively disadvantaged. B row n is a para­

digm, but for precisely the opposite view.

This, however, is not the end of the story. 

By  the 1972-1973 school year, more than 91% 

of African-American children in the eleven 

states of  the former Confederacy were in a non- 

segregated school. Eighteen years after B row n , 

Southern school systems were desegregated. 

How did this occur?

Change came to Southern school systems
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The landslide  reelection  of  Arkansas Governor Orval Faubus in 1958, after he repeatedly ignoredHGFEDCBA 

court orders to prevent the desegregation of Central High School in Little Rock, demonstrated that 

defying court orders paid off at the polls. The black students pictured above could only safely enter 

Central High School under the protection of the U.S. Army.jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

in the wa ke o f c o ngre s s io na l a nd executive 

branch action. Title VI  of  the 1964 Civil  Rights 

Act permitted the cut-off of federal funds to 

programs receiving federal monies where racial 

discrimination was practiced, and the 1965 El­

ementary &  Secondary Education Act provided 

a great deal of  federal money to generally poor 

Southern school districts. By the 1971-1972 

school year, for example, federal funds com­

prised from between 12% and 27.8% of  South­

ern state school budgets, up from between 

4.6%and 11.1% in the 1963-1964 school year. 

This combination of federal funding and Title 

VI  gave the executive branch a tool to induce 

desegregation when it chose to do so. When 

the U.S. Department of  Health, Education, and 

Welfare began to threaten fund cut-offs to 

school districts that refused to desegregate, 

dramatic change occurred. By the 1972-1973 

school year, more than 91% of  African-Ameri­

can school children in the eleven Southern 

states were in integrated schools, up from 1.2% 

in the 1963-1964 school year. With only the con­

stitutional right in force in  the 1963-1964 school

year, no more that 5.5% of  African-American 

children in any Southern state were in school 

with whites. By the 1972-1973 school year, 

when economic incentives were offered for de­

segregation, and costs imposed for failure to 

desegregate, in no Southern state were fewer 

than 80% of  African-American children in in­

tegrated schools. School desegregation oc­

curred in the years 1968-72, then, because a 

set of  conditions provided incentives for it  and 

imposed costs for failing to desegregate. When 

those conditions were lacking, as in the first 

decade after VUTSRQPONMLKJIHGFEDCBAB row n , constitutional rights were 

flouted. What a Court decision was unable to 

accomplish, federal dollars were able to 

achieve. The Supreme Court, acting alone, 

lacked the power to produce change.

Indirect Effects

The judicial path of influence is not the 

only way an institution can contribute to civil  

rights. By bringing an issue to light courts may 

put pressure on others to act, sparking change.
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Thu s VUTSRQPONMLKJIHGFEDCBAB row n a nd its p ro ge ny m a y ha ve be e n the 

ins p ira tio n tha t e ve ntu a lly le d to c o ngre s s io na l 

a nd executive branch action and some success 

in civil  rights. According to one commentator, 

“ B row n set the stage for the ensuing rise in 

black political activism, for legal challenges to 

racial discrimination in voting, employment, 

and education, as well as for the creation of a 

favorable climate for the passage of  the subse­

quent civil  rights legislation and the initiation 

of the War on Poverty.” 50 Indeed, most com­

mentators (and I  assume most readers) believe 

this is the case and hold their belief with little  

doubt. As C. Herman Pritchett put it, “ if  the 

Court had not taken that first giant step in 1954, 

does anyone think there would now be a Civil  

Rights Act of 1964?” 51

In the next few pages I examine these 

claims. What evidence exists to substantiate 

them? How important was B row n to the civil  

rights struggle? In examining these questions, 

it must be noted that social scientists do not 

understand well enough the dynamics of  influ ­

ence and causation to state with certainty that 

the claims of Court influence (or any other 

causal claims) are right or wrong. Similarly, so­

cial scientists do not understand fully  the 

myriad of factors that are involved in an 

individual’s reaching a political decision. Ideas 

seem to have feet of their own, and tracking 

their footsteps is an imperfect science. Thus, 

even if  I  find little  or no evidence of  extra-judi­

cial influence, it is simply impossible to state 

with certainty that the Court did not contribute 

in a significant way to civil  rights. On the other 

hand, claims about the real world require evi­

dence. Otherwise, they are merely statements 

of  faith.

Turning to the specifics, I have tried to 

delineate the links that are necessary for the 

Court to have influenced civil  rights by the ex­

tra-judicial path. The bottom line, the last link, 

is that the action of the President and Con­

gress resulted in change. That is, the passage 

of the 1964 Civil Rights Act brought about 

change. I have demonstrated this elsewhere52 

and it is assumed to be true throughout this

chapter. The key question, then, is the extent to 

which congressional and presidential action 

was a product of Court action.

One hypothesized link postulates that 

Court action gave civil  rights prominence, put­

ting it  on the political agenda. Media coverage 

of civil rights over time could provide good 

evidence to assess this link. A  second link, put 

quite simply, is that Court action influenced 

both the President and Congress to act. The 

Court, in other words, was able to pressure the 

other branches into dealing with civil  rights. A  

third hypothesized link  proposes that the Court 

favorably influenced white Americans in gen­

eral about civil  rights and they in turn pres­

sured politicians. By bringing the treatment of 

black Americans to nationwide attention, the 

Court may have fomented change. A  final hy­

pothesized link  suggests that the Court influ ­

enced black Americans to act in favor of civil  

rights and that this in turn influenced white 

political elites either directly or indirectly 

through influencing whites in general.

Salience

When the Supreme Court unanimously 

condemned segregation in 1954, it  marked the 

first time since 1875 that one of the three 

branches of the federal government spoke 

strongly in favor of  civil  rights on a fundamen­

tal issue. The Court, it  is claimed, put civil  rights 

on the political agenda. “ B row n”  Neier writes, 

“ launched the public debate over racial equal­

ity.” 53 One important way in  which the political 

agenda is created is through the press. Thus, 

one way in which the Court may have given 

salience to civil  rights is through inducing in­

creased press coverage of  it  and balanced treat­

ment of  blacks.

Press  Coverage

Overall, there is no evidence of such an 

increase or major change in reporting in the 

years immediately following B row n . In  general, 

newspaper coverage of civil  rights was poor 

until the massive demonstrations of  the 1960s.
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Nu m e ro u s s tu die s s u p p o r t this c o nc lu s io n. C. 

A. Mc Knight, executive director of  the South­

ern Education Reporting Service, found that 

in the years following VUTSRQPONMLKJIHGFEDCBAB row n Supreme Court 

treatment of segregation received “ minimum 

coverage.” 54 In 1956, Ralph McGill, editor of 

the A tlan ta C onstitu tion , chided newspapers for 

failing to do “ a good job of  presenting and in­

terpreting the segregation controversy.” 55 This 

was particularly true in the South, where there 

was a “ paucity”  of  coverage and where the wire 

services “ seldom reported the story in its full  

dimensions and meaning.” 56 And T im e maga­

zine criticized Southern newspapers for doing 

a “ patchy, pussyfooting job of covering the 

region’s biggest running story since the end of 

slavery.” 57 In general, the Southern press did 

not greatly increase or balance its civil  rights 

coverage in response to the Court.

The most powerful way to determine if  there 

was a sustained increase in press coverage of 

civil  rights in response to B row n is to actually 

count press stories over time. The evidence 

shows that while press coverage of  civil  rights, 

as measured by the number of stories dealing 

with the issue in the R eader’s G uide T o P eri­

od ica l L itera tu re , increased moderately in 1954 

over the previous year’s total, by 1958 and 1959 

coverage actually dropped below the level 

found in several of the years of the late 1940s 

and early 1950s! In addition, if  one examines 

the magazines in  America in  the 1950s and early 

1960s with the largest circulations, R eader’s 

D igest, L ad ies H om e Jou rna l, L ife , and the 

Satu rday E ven ing P ost, the same general pat­

tern again repeats. And it was not until 1962 

that T V G uide ran a story having to do with 

civil  rights. Thus, press coverage provides no 

evidence that the Court’s decision gave civil  

rights salience for most Americans.

It is possible, of course, that the political 

agenda is formed more by elites than by ordi­

nary citizens. Thus, it may be that the maga­

zines most likely  read by elites would provide 

increased coverage of civil  rights in the wake 

of  the Court’s decision. But this is not the case. 

The magazines most likely  to be read by politi-

By the 1972-1973 school year, more than 91%  ofHGFEDCBA 

African-American children in the eleven states of 

the  former Confederacy were in a nonsegregated 

school. The author makes the case that this 

desegregation did not occur through court battles 

but in the wake of congressional and executive 

branch action.

cal elites, T he N ew Y ork T im es M agazine, 

N ew sw eek, T im e, and the N ew R epub lic , show 

the same pattern. In fact, for each of these 

magazines there was as much, if  not more, cov­

erage of civil  rights in several of the years of 

the 1940s as in 1958 or 1959. The same gen­

eral pattern holds for civil  rights coverage in 

T he N ew Y ork T im es as measured by the pro­

portion of  pages in the T im es Index devoted to 

discrimination. In 1952, there was actually 

more coverage than in 1954 or 1955. Further, 

coverage in the years 1954, 1955, 1958, and 

1959 was barely equal to or actually less than 

the coverage allotted to civil  rights in four of 

the years of  the 1940s! Here again, there is no 

evidence that the Court’s action indirectly af­

fected elites by putting civil  rights on the po­

litical agenda through the press.

There was one media outlet that gave enor­
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m o u s c o ve ra ge to VUTSRQPONMLKJIHGFEDCBAB row n ', Vo ic e o f America! 

The decision was immediately translated into 

thirty-four languages and broadcast around the 

world. In poignant contrast, Universal News­

reels, the company that made news reports for 

movie theaters in  the United States, never men­

tioned B row n .58

In sum, press coverage of  civil  rights pro­

vides no evidence for the claim that the Court 

has important extra-judicial-effects claim. This 

finding is striking since B row n is virtually uni­

versally credited with having brought civil  

rights to national attention.

Elites

The extra-judicial-effects argument claims 

that the actions of the Supreme Court influ ­

enced members of  Congress, the President, and 

the executive branch. The argument might be 

that because of  the “ deference paid by the other 

branches of government and by the American 

public” 59 to the Supreme Court, its decisions 

prodded the other branches of  the federal gov­

ernment into action. Further, the argument might 

run that the Court’s actions sensitized elites to 

the legitimate claims of blacks. As Wilkinson 

puts it, “ B row n was the catalyst that shook up 

Congress.” 60

Legisla t ion

A  sensible place to look for evidence of 

indirect effects is in the legislative history and 

debates over the 1957,1960, and 1964 civil  rights 

acts, and in presidential pronouncements on 

civil  rights legislation. If  Court action was cru­

cial to congressional and presidential action, 

one might reasonably expect to find members 

of  Congress and the President mentioning it  as 

a reason for introducing and supporting civil  

rights legislation. While it is true that lack of 

attribution may only mean that the Court’s in­

fluence was subtle, it  would cast doubt on the 

force, if  not the existence, of  this extra-judicial 

effect.

At  the outset, the case for influence is sup­

ported by the fact that civil  rights bills were

introduced and, for the first time since 1875, 

enacted in the years following B row n . While 

this makes it seem likely  that B row n played an 

important role, closer examination of the im ­

petus behind the civil  rights acts of 1957,1960, 

and 1964, does not support this seemingly rea­

sonable inference. The 1957 and 1960 bills were 

almost entirely driven by electoral concerns. 

Republicans attempted to court Northern ur­

ban black voters and, at the same time, embar­

rass the Democrats by exposing the major rift  

between that party’s Northern and Southern 

wings.61 The press and political opponents 

understood the bills as a response to electoral 

pressures, not to constitutional mandates.

The story of  the 1964 act is similar in that 

there is no evidence of Court influence and a 

great deal of evidence for other factors, in this 

case the activities of  the civil  rights movement. 

The Kennedy administration offered no civil  

rights bill  until February 1963 and the bill  it  of­

fered then was “ a collection of minor changes 

far more modest than the 1956 Eisenhower pro­

gram.” 62 When a House subcommittee modi­

fied and strengthened the bill, Attorney Gen­

eral Robert Kennedy met with the members of 

the full  Judiciary Committee in executive ses­

sion and “ criticized the subcommittee draft in 

almost every detail.” 63 The President specifi­

cally objected to the prohibition of job discrimi­

nation that became Title VII,  the provision mak­

ing the Civil  Rights Commission a permanent 

agency, the provision empowering the attor­

ney general to sue on behalf of individuals al­

leging racial discrimination, and the provisions 

mandating no discrimination in  federally funded 

programs and allowing fund cut-offs.64 It was 

not until the events of the spring of 1963 that 

the administration changed its thinking.

In Congress, there is little evidence that 

B row n played any appreciable role. The seem­

ingly endless congressional debates, with some 

four million  words uttered in  the Senate alone,65 

hardly touched on the case. References to 

B row n can be found on only a few dozen out of 

many thousands of pages of Senate debate.66 

While much of  the focus of the debate was on
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President  Johnson  was  the  first  President  to  speak  movingly  about  civil  rights  because  neither HGFEDCBA 

Presidents  Kennedy  nor  Eisenhower  were  willing  to  commit  the  moral  weight  of  their  office  to  the  

issue.  Yet in  signing  civil  rights  acts  (such  as  the  Voting  Rights  Act  of  1965 above)  Johnson  did  not  

mention  Supreme  Court  decisions.  Instead,  he  cited  the  violence  that  peaceful  black  protesters  were  

subject  to,  the  unfairness  of  racial  discrim ination,  and  the  desire  to  honor  the  memory  of  President  

Kennedy. jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

the c o ns titu tio na lity o f the p ro p o s e d le gis la tio n, 

a nd o n the Fo u r te e nth Am e ndm e nt, the c o n­

cern was not with how VUTSRQPONMLKJIHGFEDCBAB row n mandated legis­

lative action, or even how B row n made such a 

bill  possible. Even in the debates over the fund 

cut-off provisions, B row n was seldom men­

tioned.67 This is particularly surprising since it 

would have been very easy for pressured and 

uncertain members of  Congress to shield their 

actions behind the constitutional mandate an­

nounced by the Court. That they did not credit 

the Court with affecting their decisions prevents 

the debates from providing evidence for the 

indirect-effects thesis. Thus, there does not 

appear to be evidence for the influence of 

B row n on legislative action.

Reviewing the public pronouncements of 

Presidents Eisenhower, Kennedy, and Johnson 

on civil  rights legislation, I  do not find the Court 

mentioned as a reason to act. Neither 

Eisenhower nor Kennedy committed the moral 

weight of  their office to civil  rights. When they

did act, it was in response to violence or up­

coming elections, not in response to Court de­

cisions. While President Johnson spoke 

movingly and eloquently about civil  rights, he 

did not mention Court decisions as an impor­

tant reason for civil  rights action. In his moving 

speeches to Congress and the nation in sup­

port of  the 1964 Civil  Rights Act and the 1965 

Voting Rights Act he dwelt on the violence that 

peaceful black protesters were subjected to, the 

unfairness of  racial discrimination, and the de­

sire to honor the memory of  President Kennedy. 

It was these factors that Johnson highlighted 

as reasons for supporting civil  rights, not Court 

decisions.

In sum, I  have not found the evidence nec­

essary to make a case of clear attribution for 

the Court’s effects on Congress or the Presi­

dent. Students of  the Civil  Rights Acts of 1957, 

1960, and 1964 credit their introduction and 

passage to electoral concerns, or impending 

violence, not Court decisions. The extra-judi­
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cial-effects claim is not supported with Con­

gress or the President.

Whites

The extra-judicial-effects thesis views 

courts as playing an important role in alerting 

Americans to social and political grievances. 

The view here is that the Supreme Court 

“ pricked the conscience” 68 of white America 

by pointing out both its constitutional duty 

and its shortcomings. “ Except for VUTSRQPONMLKJIHGFEDCBAB row n ," 

Aryeh Neier contends, white Americans “ would 

not have known about the plight of  blacks un­

der segregation.” 69 For this claim to hold, in 

order for courts to affect behavior, directly or 

indirectly, people must be aware of what the 

courts do. While this does not seem an oner­

ous responsibility, I have shown earlier in this 

chapter that most Americans have little  knowl­

edge about U.S. courts and pay little attention 

to them. The specific question this leaves un­

answered is whether this holds true for a case 

such as B row n .

Public  Opinion —
Brown and  Civil  Rights

Surprisingly, and unfortunately, there ap­

pear to be no polls addressing awareness of 

B row n . There are, however, polls charting the 

reaction to B row n by Southerners over time. 

They show both very little support for deseg­

regation and lessening support throughout the 

1950s. By 1959, for example, support for deseg­

regation actually dropped, with only 8% of 

white Southerners responding that they would 

not object, down from 15% in 1954.™

If  there is little evidence that B row n 

changed opinions about school desegregation 

in the South, perhaps it helped change white 

opinions more generally. It  is clear that through­

out the period from the beginning of the Sec­

ond World War to the passage of  the 1964 Act, 

whites became increasingly supportive of  civil  

rights. Is there evidence that this change was 

the effect of  Court action? The answer appears 

to be no. Writing in 1956, Hyman and Sheatsley

found that the changes in attitude were “ sol­

idly  based”  and “ not easily accelerated nor eas­

ily  reversed.” 71 Further, they found that the 

changes were not due to any specific event, 

such as Kennedy’s assassination, or a Supreme 

Court decision. They found that changes in 

national opinion “ represent long-term trends 

that are not easily modified by specific— even 

by highly dramatic—events.” 72

Another way of  examining the indirect-ef­

fects claim on white Americans is to look at 

how the sensitivity of  Americans to civil  rights 

changed generally. According to one propo­

nent of judicial influence, the “ B row n decision 

was central to eliciting the moral outrage that 

both blacks and whites were to feel and ex­

press about segregation.” 73 If  the Court served 

this role, it would necessarily have increased 

awareness of the plight of blacks. The evi­

dence, however, shows no sign of such an in­

crease. Survey questions as to whether most 

blacks were being treated fairly  resulted in af­

firmative responses of  66% in 1944,66% in 1946, 

and 69% in 1956.74 The variation of  3% is virtu­

ally meaningless. By 1963, when Gallup asked 

if  any group in America was being treated un­

fairly, 80% said no. Only 5% of the sample 

named “ the Negroes”  as being unfairly treated 

while 4% named “ the whites.” 75 Most 

poignantly, in December 1958, when Gallup 

asked its usual question about the most ad­

mired men in  the world, Governor Orval Faubus 

of Arkansas, who had repeatedly defied court 

orders a year earlier to prevent the desegrega­

tion of  Central High School in Little  Rock, was 

among the ten most frequently mentioned.76 As 

Burke Marshall, head of the Justice 

Department’s Civil  Rights Division put it, “ the 

Negro and his problems were still pretty much 

invisible to the countiy...until mass demonstra­

tions of  the Birmingham type.” 77 These results, 

and the change over time, hardly show an 

America whose conscience is aroused. If  the 

Court pricked the conscience of  white Ameri­

cans, the sensitivity disappeared quickly.

In sum, in several areas where the Su­

preme Court would be expected to influence
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white Am e r ic a ns , e vide nc e o f the e ffe c t ha s no t 

be e n fo u nd. Mo s t Am e r ic a ns ne ithe r fo llo w Su­

preme Court decisions nor understand the 

Court’s constitutional role. It  is not surprising, 

then, that change in public opinion appears to 

be oblivious to the Court. Again, the extra-ju­

dicial-effects thesis lacks evidence.

Blacks

The indirect-effects thesis makes claims 

about the effect of  the Supreme Court on black 

Americans. Here, a plausible claim is that VUTSRQPONMLKJIHGFEDCBAB row n 

was the spark that ignited the black revolution. 

By recognizing and legitimizing black griev­

ances, the public pronouncement by the Court 

provided blacks with a new image and encour­

aged them to act. This assumption is virtually 

universal among lawyers and legal scholars, 

and representative quotations can be found 

throughout this chapter. B row n “ begot,”  one 

legal scholar tells us, “a union of  the mightiest 

and lowliest in  America, a mystical, passionate 

union bound by the pained depths of  the black 

man’s cry for justice and the moral authority, 

unique to the Court, to see that justice real­

ized.” 78 Thus, B row n may have fundamentally 

re-oriented the views of black Americans by 

providing hope that the federal government, if  

made aware of  their plight, would help. Black 

action, in  turn, could have changed white opin­

ions and led to elite action and civil  rights. If  

this is the case, then there are a number of  places 

where evidence should be found.

One area where this effect should be seen 

is in civil  rights demonstrations. The evidence 

plainly indicates that civil  rights marches and 

demonstrations affected both white Americans 

and elites and provided a major impetus for civil  

rights legislation. As Wilkinson puts it, “ the 

Court sired the movement, succored it  through 

the early years, [and] encouraged its first tak­

ing wing.” 79 If  this were the case, if,  in  the words 

of civil  rights litigator Jack Greenberg, the di­

rect-action campaign would not have developed 

“ without the legal victories that we’d won ear­

lier,” 80 then one would expect to see an increase

in the number of demonstrations shortly after 

the decision. However, there is almost no dif­

ference in the number of civil  rights demon­

strations in the years 1953, 1954, and 1955. 

There was a large jump in 1956, due to the 

Montgomery bus boycott. But then the num­

bers drop. For example, 1959 saw fewer civil  

rights demonstrations than in four of  the years 

of the 1940s! And the number of demonstra­

tions skyrocketed in the 1960s, six or more 

years after B row n . This pattern does not sug­

gest that the Court played a major role. The 

time period is too long and the 1960s increases 

too startling to credit the Court with a mean­

ingful effect.

The  Montgomery  Bus  Boycott

The 1956 Montgomery bus boycott cre­

ated worldwide attention. Coming just a few 

years after B row n , it is quite plausible that it  

was sparked by the Court. If  this were the case, 

one might trace the indirect effect of  B row n to 

Montgomery to the demonstrations of  the 1960s 

to white opinion to elite action in 1964 and 1965 

to desegregation of  public schools in the early 

1970s. The problem is that there does not ap­

pear to be evidence even for this tortuous causal 

chain. The immediate crisis in  Montgomery was 

brought about by the arrest, in  December 1955, 

of  Mrs. Rosa Parks, a black woman, for refus­

ing to give up her seat to a white person and 

move to the back of  a segregated city bus. Parks 

was the fourth black woman arrested in 1956 

for such a refusal.81 It  is unclear why this par­

ticular incident sparked the boycott, although 

Parks was fairly  well-known and commanded 

respect in the black community. Because the 

Montgomery bus boycott is mentioned by so 

many civil rights activists, and because it  

launched both Dr. King’ s and Reverend 

Abernathy’s civil  rights careers, it  is worth ex­

amining briefly.

In the 1940s and early 1950s there were a 

number of black civil  rights organizations in 

Montgomery. One of  them, the Women’s Politi­

cal Council (WPC), began to focus on bus seg­
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re ga tio n a nd lo dge d c o m p la ints with the c ity 

a t the e nd o f 1953 and again in the spring of 

1954, before VUTSRQPONMLKJIHGFEDCBAB row n . Before B row n the WPC 

had prepared for a bus boycott by preparing a 

notice calling on the black community to act 

and by planning the distribution routes. “ On 

paper, the WPC had already planned for fifty  

thousand notices calling people to boycott the 

buses; only the specifics of  time and place had 

to be added.’’ 82 The arrest of Rosa Parks pro­

vided the opportunity the WPC was waiting for.

There is another piece of  evidence, as well, 

that suggests that B row n was not influential; 

the nature of the boycotters’ initial demands. 

Despite the efforts of the WPC, and the evi­

dent anger of  the black community, initially  the 

boycotters did no t demand an end to bus seg­

regation. Rather, the principal demand called 

for modified seating by race, with blacks start­

ing at the back and whites at the front. As late 

as April 1956 Dr. King was still willing  to settle 

on these terms.83 This led the NAACP to with­

hold support on the grounds that the demands

were too “ mild.” 84 As Abernathy puts it, “ at first 

we regarded the Montgomery bus boycott as 

an interruption of our plans rather than as the 

beginning of their fulfillment.” 85 Again, this 

suggests that a host of local factors provided 

the inspiration for the boycott.

Finally, four additional parts of  the histori­

cal context suggest that B row n had little influ ­

ence. First, the idea of a bus boycott was not 

new, having been used successfully by blacks 

in Baton Rouge, Louisiana, during the summer 

of 1953. Dr. Martin Luther King, Jr., the leader 

of the Montgomery bus boycott, knew the 

leader of  that boycott, T. J. Jemison, from col­

lege days, and spoke with him early in the boy­

cott.86 From the Baton Rouge boycott, 

Abernathy notes, Montgomery’s blacks took 

“ considerable inspiration.” 87 Second, 

Montgomery’s blacks “ did know that other cit­

ies in the Deep South, notably Mobile and At­

lanta, had already conceded the ‘ first come, first 

served’ principle.” 88 Third, in November 1955, 

Representative Adam Clayton Powell visited

This  sit-in  in  Greensboro,  North  Carolina,  which  took  place  in  February  1960, started  the  sit-in HGFEDCBA 

movement  of  the  1960s. Ronald  Martin,  Robert  Patterson,  and  Mark  Martin,  students  at  A&T  College, 

staged a day-long sit-down strike at Woolworth's lunch counter when they were refused service 

because they were black. The white woman at left decided not to lunch at the counter with them. 

Within sixty days of Greensboro, sit-ins had spread to at least sixty-five Southern cities.
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Mo ntgo m e ry a nd s u gge s te d tha t bla c ks u s e 

the ir e c o no m ic p o we r to fo rc e c ha nge . Cha ra c­

teristically, the flamboyant Powell took credit 

for instigating the bus boycott.89 Finally, King 

specifically addressed the influence of VUTSRQPONMLKJIHGFEDCBAB row n 

on the boycott. It  was clear, he said, that B row n 

“ cannot explain why it  happened in Montgom­

ery”  and that the “ crisis was not produced 

by...even the Supreme Court.” 90 Although 

Montgomery may have inspired blacks, there 

does not appear to be much evidence that the 

Court inspired Montgomery.91

Sit-Ins

Another possible way in  which B row n may 

have sparked change is through providing the 

inspiration for the sit-in movement and the dem­

onstrations of the 1960s. The decision might 

have given blacks new hope that the federal 

government would work to end discrimination. 

It  might have confirmed their own belief in the 

unfairness of  segregation. If  this were the case, 

one might plausibly expect to find participants 

in, and students of, the demonstrations talking 

and writing about the Court’s decision as one 

reason for their actions. A  review of biogra­

phies, autobiographies, and scholarly studies 

of the civil  rights movement provides the evi­

dence for assessing the claim.

The sit-in in Greensboro, North Carolina, 

in  February 1960 started the sit-in movement of 

the 1960s. Organized by four black college stu­

dents, it does not appear to have been Court- 

inspired. After Greensboro, the sit-ins spread 

quickly throughout the South. Within sixty 

days of Greensboro, sit-ins had spread to at 

least sixty-five Southern cities.92 For black stu­

dents throughout the South, the inspiration 

was the action of other students, as well as 

Montgomery and King. Instead of looking to 

courts for inspiration and support, the demon­

strators “ appealed to a higher law”  because 

they “ weren’ t sure about the legality”  of their 

actions.93 When black students from Atlanta 

joined the sit-ins, they took out a lull-page ad­

vertisement in Atlanta’s newspapers listing

their demands and defending their actions. En­

titled “ An Appeal For Human Rights,”  the de­

tailed and lengthy list of grievances was sup­

ported by six separate justifications of  the sit- 

ins. No mention of  the Court, the Constitution, 

or B row n is found anywhere in the text.94 The 

six-year time interval between B row n and the 

sit-ins, the lack of attribution to the Court, the 

crediting of  several non-Court factors, and the 

rapidity with which the movement spread, all 

suggest it  was unlikely that B row n played much 

of  a role.

Why did the sit-ins work? Was it because 

white business owners, in the wake of  B row n , 

saw the constitutional legitimacy of the pro­

testors’ claims? The evidence does not sup­

port this conclusion. In most places businesses 

rejected the demands and refused to alter their 

practices. Constitutional principle did not ap­

pear to motivate them. Rather, they tried to 

outlast the demonstrators. However, sit-ins and 

ensuing black boycotts took their toll. In 

Greensboro, for example, Wolff  writes of the 

“ tremendous economic pressure put on the 

stores by the Negroes’ boycott, along with the 

reticence of whites to trade there because of 

fear of  trouble.”  The Woolworth’s store where 

the sit-ins started registered a $200,000 drop in 

sales in I960.95 Economic pressure, not consti­

tutional mandate, appears the best explanation 

for the success of the sit-ins.

Dr. Martin  Luther  King,  Jr.

One possible way in which B row n might 

have ignited the civil  rights movement is by 

inspiring Dr. King. His ringing denouncements 

of segregation, his towering oratory, and his 

ability to inspire and move both blacks and 

whites appear to have played an indispensable 

role in creating pressure for government ac­

tion. Was King motivated to act by the Court? 

From an examination of King ’s thinking, the 

answer appears to be no. King rooted his be­

liefs in Christian theology and Gandhian non­

violence, not constitutional doctrine. His atti­
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tu de to the Co u r t, fa r fro m a s o u rc e o f ins p ira­

tion, was one of  strategic disfavor. “ Whenever 

it is possible,”  he told reporters in early 1957, 

“ we want to avoid court cases in this integra­

tion struggle.” 96 He rejected litigation as a ma­

jor tool of  struggle for a number of  reasons. He 

wrote of  blacks’ lack of  faith in it, of  its “ unsuit­

ability”  to the civil  rights struggle, and of its 

“ hampering progress to this day.” 97 Further, he 

complained that to “ accumulate resources for 

legal actions imposes intolerable hardships on 

the already overburdened.” 98 In addition to its 

expense, King saw the legal process as slow. 

Blacks, he warned, “ must not get involved in 

legalism [and] needless fights in lower courts”  

because that is “ exactly what the white man 

wants the Negro to do. Then he can draw out 

the fight.” 99 Perhaps most important, King be­

lieved that litigation was an elite strategy for 

change that did not involve ordinary people. 

He believed that when the NAACP was the 

principal civil rights organization, and court 

cases were relied on, “ the ordinary Negro was 

involved [only] as a passive spectator”  and 

“ his energies were unemployed.” 100 Montgom­

ery was particularly poignant, he told the 1957 

NAACP annual convention, because, in 

Garrow’ s paraphrase, it demonstrated that 

“ rank-and-file blacks themselves could act to 

advance the race’s goals, rather than relying 

exclusively on lawyers and litigation to win in­

cremental legal gains.” 101 And, as he told the 

NAACP Convention on July 5, 1962, “ only 

when the people themselves begin to act are 

rights on paper given life  blood.” 102 King ’s writ­

ings and actions do not provide evidence for 

the Dynamic Court view that he was inspired 

by the Court.

Black  Groups

The founding of the Student Non-Violent 

Coordinating Committee (SNCC), the Congress 

of Racial Equality (CORE), and the Southern 

Christian Leadership Conference (SCLC), the 

organizations that provided the leadership and 

the shock troops of  the movement, could quite

plausibly have been inspired by the Court. Al ­

though SNCC was not founded until six years 

after VUTSRQPONMLKJIHGFEDCBAB row n , and CORE was not revitalized un­

til 1961, it may have taken that long for the 

effect to be felt.

However, it is quite clear that the Court 

played no role in inspiring these key groups of 

the civil  rights movement to form. To the con­

trary, they were formed as an explicit rejection 

of  litigation as a method of social change. The 

SCLC, for example, was founded in the winter 

of 1957. The moving force behind it  was not the 

inspiration of  B row n but an attempt to capital­

ize on the success of  the Montgomery bus boy­

cott.103 The founding of  SNCC in 1960 is similar 

and was aimed at helping students engaged in 

sit-ins to create at least some communication 

and organization network.104 And CORE was 

founded in 1942 as a Gandhian-type movement 

of  mass non-violent direct action.105 As its Ex­

ecutive Director James Farmer told Roy Wilkins 

of the NAACP in response to Wilkins’s oppo­

sition to the Freedom Ride, and preference for 

litigation, “ we’ve had test cases and we’ve won 

them all and the status remains quo.” 106 The 

point is that B row n is simply not mentioned as 

a source of inspiration.

If  B row n is not mentioned by those who 

sat in, demonstrated, and marched, was any­

thing? The answer is a clear yes. The partici­

pants pointed to a number of sources of inspi­

ration for their actions. For some, the emergence 

of black African nations and the movements 

that accompanied their liberation had a “ pro­

found effect.” 107 Over the twelve months from 

June 1960 to June 1961, eleven African coun­

tries gained independence. “ We identified with 

the blacks in  Africa,”  John Lewis of  SNCC said, 

“ and we were thrilled by what was going on.” 108 

Third-world liberation movements were also 

prominently mentioned by King in his classic 

L e t t e r  F r o m  B ir m in g h a m  J a i l . 1 0 9  For others, 

the Montgomery bus boycott was an “ inspira­

tion.” 110 James Forman, a powerful force in 

SNCC, credits the bus boycott with having a 

“ very significant effect on the consciousness 

of  black people”  and a “ particularly important
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e ffe c t o n y o u ng bla c ks .”  Montgomery, Forman 

believed, “ helped to generate the student move­

ment of I960.” 111 Participants in sit-ins also 

pointed to other sit-ins as inspiration, and to 

Dr. King, either by his actions or his writings.112 VUTSRQPONMLKJIHGFEDCBA
B row n and the Supreme Court may have played 

a role in inspiring the activists of  the early 1960s 

but they did not mention it in describing their 

inspiration for acting. And given the fact that 

they did point to other factors as inspiring them, 

the lack of attribution of  B row n is all the more 

telling.113

In exploring the case for extrajudicial ef­

fects with blacks, I looked for evidence in a 

variety of  places, including the Court’s ability 

to inspire black activists, black protest activity, 

and black leaders. In none of these places was 

evidence found for the claim and in a number of 

places the evidence seems to contradict it. 

Again, the extra-judicial-effects thesis lacks 

support.

Before I sum up these findings, it  is impor­

tant to note that while there is little evidence 

that B row n helped produce positive change, 

there is some evidence that it hardened resis­

tance to civil  rights among both elites and the 

white public. I  have documented how, through­

out the South, white groups intent on using 

coercion and violence to prevent change grew. 

Resistance to change increased in all areas, not 

merely in education but also in voting, trans­

portation, public places, and so on. B row n “ un­

leashed a wave of  racism that reached hysteri­

cal proportions.” 114 On the elite level, B row n 

was used as a club by Southerners to fight any 

civil  rights legislation as a ploy to force school 

desegregation on the South. In hearings and 

floor debates on the 1957 Civil Rights Act, 

Southerners repeatedly charged that the bill,  

aimed at voting rights, was a subterfuge to 

force school desegregation on the South.115 

When Attorney General Brownell testified be­

fore a Senate committee on the 1957 bill,  he was 

queried repeatedly and to his astonishment 

on whether the bill gave the President the 

power to use the armed forces to enforce 

desegregation.116 By stiffening resistance

The  Montgomery  bus  boycott  and  Martin  Luther HGFEDCBA 

King,  Jr.'s,  writings  and  actions  did  more  to  

inspire  the  civil  rights  activists  of  the  early  1960s  

than  Brown or  other  Supreme  Court  rulings.  

Here  Dr. King  escorts  schoolchildren  in  1966 to  

a formerly  all-white  school  in Grenada,  

Mississippi,  where  desegregation  had  already  

produced  several  deadly  incidents  of  violence.

and raising fears before the activist phase of 

the civil  rights movement was in place, B row n 

may actually have delayed the achievement of 

civil  rights.

In sum, the claim that a major contribu­

tion of  the courts in civil  rights was to give the 

issue salience, press political elites to act, prick 

the consciences of  whites, legitimate the griev­

ances of  blacks, and fire blacks up to act is not 

substantiated. In all the places examined, where 

evidence supportive of  the claim should exist, 

it does not. The concerns of clear attribution, 

time, and increased press coverage all cut 

against the thesis. Public-opinion evidence 

does not support it and, at times, clearly con­

tradicts it. The emergence of the sit-ins, dem­

onstrations, and marches, does not support it. 

While it must be the case that Court action in­

fluenced some people, I have found no evi­

dence that this influence was widespread or of 

much importance to the battle for civil  rights. 

The evidence suggests that B row n’ s major
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p o s itive im p a c t wa s lim ite d to re info rc ing the 

be lie f in a le ga l s tra te gy fo r c ha nge o f tho s e 

a lre a dy c o m m itte d to it. The bu rde n o f s ho w­

ing that VUTSRQPONMLKJIHGFEDCBAB row n accomplished more now rests 

squarely on those who for years have written 

and spoken of  its immeasurable importance.

Conclusion:  The  Fly-Paper  Court

This chapter has examined whether the 

Supreme Court’s decision in  B row n v. B oard o f 

E duca tion was able to desegregate schools. 

Surprisingly, the analysis showed the Court’s 

decision, praiseworthy as it  was, did not make 

much of a contribution. This is the case be­

cause, on the most fundamental level, courts 

depend on political support to produce such 

reform. Thus, political hostility doomed the 

Court’s contributions.

Courts will  also be ineffective in produc­

ing change, given any serious resistance be­

cause of their lack of implementation powers. 

The structural constraints built into the Ameri­

can judicial system, make courts virtually pow­

erless to produce change. They must depend 

on the actions of others for their decisions to 

be implemented. With civil  rights, little  changed 

until the federal government became involved. 

Where there is local hostility to change, court 

orders will  be ignored. Community pressure, 

violence or threats of  violence, and lack of  mar­

ket response all serve to curtail actions to imple­

ment court decisions. When Justice Jackson 

commented during oral argument in  B row n , “ I 

suppose that realistically this case is here for 

the reason that action couldn’ t be obtained from 

Congress,” 117 he identified a fundamental rea­

son why the Court’s action in the case would 

have little  effect.

In general, then, not only does litigation 

steer activists to an institution that is con­

strained from helping them, but also it  siphons 

off  crucial resources and talent, and runs the 

risk of  weakening political efforts. In terms of 

financial resources, social reform groups do not 

have a lot of  money. Funding a litigation cam­

paign means that other strategic options are

starved of funds. In civil  rights, while B row n 

was pending in June 1953, Thurgood Marshall 

and Walter White sent out a telegram to sup­

porters of  the NAACP asking for money, stat­

ing “ funds entirely spent.” 118 Compare this to 

the half-million-dollar estimates of  the cost of 

the freedom rides, largely due to fines and 

bail.119 Further, the legal strategy drained off  

the talents of people such as Thurgood 

Marshall and Jack Greenberg. As Martin Luther 

King, Jr., complained: “ to accumulate resources 

for legal actions imposes intolerable hardships 

on the already overburdened.” 120

It  is important to note here that there were 

options other than litigation. Massive voter- 

registration drives could have been started in 

the urban North and in some major Southern 

cities. Marches, demonstrations, and sit-ins 

could have been organized and funded years 

before they broke out, based on the example of 

labor unions and the readiness of groups like 

the CORE. Money could have been invested in 

public relations. Amazingly, in 1957 the NAACP 

spent just $7,814 for its Washington Bureau 

operations. Its entire “ public relations and in­

formational activities”  spending for 1957 was 

$17,216. NAACP lobbyists did not even try to 

cultivate the black press or the black church, 

let alone their white counterparts. And even in 

1959 the public relations budget was only 

$10,135.121 When activists succumbed to the 

“ lawyers’ vision of change without pain,” 122 a 

“ massive social revolution”  was side-tracked 

into “ legal channels.” 123 Because the NAACP 

failed to understand the limits on U.S. courts, 

its strategy was bound to fail.

If  this is the case, then there is another 

important way in which courts effect social 

change. It  is, to put it simply, that courts act as 

“ fly-paper”  for social reformers who succumb 

to the “ lure of litigation.”  Courts, I have ar­

gued, can seldom produce significant social 

reform. Yet if  groups advocating such reform 

continue to look to the courts for aid, and spend 

precious resources in litigation, then the courts 

also limit  change by deflecting claims from sub­

stantive political battles, where success is pos­
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s ible , to ha rm le s s le ga l o ne s whe re it is no t. 

Eve n whe n m a jo r c a s e s a re wo n, the a c hie ve­

ment is often more symbolic that real. Thus, 

courts may serve an ideological function of  lur­

ing movements for social reform to an institu­

tion that is structurally constrained from serv­

ing their needs, providing only an illusion of 

change.

This conclusion does not deny that courts 

can occasionally, though rarely, help social re­

form movements. Sometimes, too, litigation can 

remove minor but lingering obstacles to 

change. But here litigation is often a mopping- 

up operation, and it  is often defensive. In civil  

rights, for example, when opponents of  the 1964 

and 1965 acts went to court to invalidate them, 

the courts’ refusal to do so allowed change to 

proceed. Similarly, if  there had never been a VUTSRQPONMLKJIHGFEDCBA
B row n decision, a Southern school board or 

state wanting to avoid a federal fund cut-off in 

the late 1960s might have challenged its state 

law requiring segregation. An obliging court 

decision would have removed the obstacle with­

out causing much of  a stir, or wasting the scarce 

resources of civil  rights groups. This is a very 

different approach to the courts than one based 

on using them to produce significant social re­

form.

Litigation can also help reform movements 

by providing defense services to keep the move­

ment afloat. In civil  rights, the NAACP Legal 

Defense and Educational Fund, Inc. (Inc. Fund) 

provided crucial legal service that prevented 

the repressive legal structures of  the Southern 

states from totally incapacitating the movement. 

In springing demonstrators from  jail, providing 

bail money, and forcing at least a semblance of 

due process, Inc. Fund lawyers performed cru­

cial tasks. But again, this is a far cry from a 

litigation strategy for significant social reform.

These findings also suggest that a great 

deal of writing about courts is fundamentally 

flawed. Treating courts and judges as either 

philosophers on high or as existing solely 

within a self-contained legal community ignores 

what they actually do. This does not mean that 

philosophical thinking and legal analysis

should be abandoned. It emphatically does 

mean that the broad and untested generaliza­

tions offered by constitutional scholars about 

the role, impact, importance, and legitimacy of 

courts and court opinions that pepper this chap­

ter must be rejected. When asking those sorts 

of  questions about courts, they must be treated 

as political institutions and studied as such. To 

ignore social science literature and eschew em­

pirical evidence, as much court writing does, 

makes it impossible to understand courts as 

they are.

American courts are not all-powerful insti­

tutions. They were designed with severe limi ­

tations and placed in a political system of di­

vided powers. To ask them to produce signifi­

cant social reform is to forget their history and 

ignore their constraints. It is to cloud our vi­

sion with a naive and romantic belief in  the tri­

umph of  rights over politics. And while romance 

and even naivete have their charms, they are 

not best exhibited in courtrooms.
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A  Half-Century ofHGFEDCBA 

Presidential Race Initiatives: 

Some Reflections

JOHN  HOPE  FRANKLIN jihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

If  context is not everything—and I am one who believes it is not— it is, nevertheless, a 

valuable instrument for gaining perspective on the past as well as the present. In the scheme of 

things, fifty  years does not seem a very long time, but in the life of a human being it  constitutes 

at least two-thirds of  the life span that one can reasonably expect. I  was reflecting on such matters 

not long ago as I  was attempting to place the rise of  Harry S Truman in  the context of  his times and 

attempting to understand the complexities of  the period following World War II  that had been an 

extraordinarily brutal affair, in some ways the most brutal in  human history. It  introduced some of 

the most impersonal methods of  slaughtering human beings, the most brutal of  all was, of  course, 

nuclear warfare itself.

Perhaps the type of warfare and the 

human casualties were the only thing that 

overshadowed the miserable state of human 

and race relations that characterized the war 

years in the United States. It  was not only that 

my brother, drafted from his position as a high 

school principal, was told by a white sergeant 

that he would dedicate his years in the army to 

seeing that my brother did nothing more 

exalting than peel potatoes. It  was not merely 

that with four years of experience as an office 

manager and more than adequate secretarial

skills, and a Ph.D. from Harvard, I  was told by a 

Navy recruiter, desperate for people to manage 

the naval offices after Pearl Harbor, that I  had 

everything but color! It  was also the Jim Crow 

flying field at Tuskegee, the racially segre­

gated blood banks, the Jim Crow facilities at 

every military installation, the job discrimina­

tion in civilian life, and the general segregation 

of the United States armed forces as the men 

and women left home to fight abroad for the 

four freedoms. It  was the mockery of  the highly 

touted war aims that caused some white
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While Afr ic a n Am e r ic a ns we re c a lle d o n to fight fo r de m o c ra c y du r ing Wo r ld Wa r II,  the y s u ffe re d a ra w 

de a l a t ho m e . The y bo re the bru nt o f s e gre ga tio n, hu m ilia tio n, a nd dis c r im ina tio n tha t this c o u ntry s e rve d 

u p , inc lu ding second-class status in public facilities and accomodations.

Americans and most black Americans to 

wonder if  the United States was really serious 

in claiming that its crusade was against 

tyranny, Nazi racism, and Japanese militarism.

It did not take some foreign ideology or 

some home-grown radicalism to understand 

that the carefully cultivated racism in the 

United States was a powerful force for evil and 

that the bitterness of African Americans was 

carefully nurtured by military and public 

policy. By the spring of 1945, some 497,566 

African American men and women were 

serving overseas in every theater of  war, while 

an equal number served in the armed forces at 

home. Meanwhile, millions of  them worked in 

every war-related industrial activity in which 

they were permitted to serve. In every 

conceivable way, they bore the brunt of 

segregation, humiliation, and discrimination 

that this country could serve up without the 

slightest twinge of conscience that one could 

observe. Small wonder that there were

innumerable racial clashes on and off  military 

posts. There were riots at Fort Bragg, Camp 

Robinson, Camp Davis, Camp Lee, Fort Dix, 

and elsewhere. The emotional conflicts and 

frustrations that African Americans experi­

enced as they sought to reconcile the doctrine 

of the four freedoms with their own plight 

discouraged many and even left some quite 

disillusioned when they were mustered out of 

the armed forces.

Coming to the presidency in the spring of 

1945, Harry S Truman was not long in 

recognizing that the racial situation in the 

United States was not only explosive and 

dangerous, but that it  was the responsibility of 

the United States government to assume a 

clear responsibility: to take the initiative in 

ameliorating, even changing things in funda­

mentally important ways. The Fair Employment 

Practices Commission, established by Presi­

dent Franklin D. Roosevelt, had been a first 

step in providing training and employment for
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Afr ic a n Am e r ic a ns . The y s o o n dis c o ve re d, 

ho we ve r , tha t the o p p o r tu nitie s we re lim ite d 

a nd fre qu e ntly de p e nde d o n the m e rc y o f s o m e 

good-hearted prospective employer rather 

than the rigorous enforcement of  the law. This 

was the thanks they received for purchasing 

war bonds, serving in the civilian defense 

corps, and volunteering in dozens of ways on 

the civilian front. The experience of living in 

two worlds, as African Americans had always 

done, had prepared them to wage two fights 

simultaneously. Even as they fought on 

foreign soil, they felt compelled to carry on 

the fight for better treatment at home. As 

Eleanor Roosevelt had said early in the war, 

“ The nation cannot expect colored people to 

feel that the United States is worth 

defending if  the Negro continues to be treated 

as he is now.”

If  President Truman had any doubt that

racial injustice existed, he had only to look up 

and down Pennsylvania Avenue, take a ride

through any section of  the nation’ s capital, or 

look out of the window in any direction from 

the White House. At the National Theater, a 

few blocks away, blacks were not admitted to 

attend performances. At Constitution Hall, 

they could not perform. Only at the Supreme 

Court, the Methodist Building, and the Union 

Station could they find a place to eat within 

walking distance of  the Library of  Congress. I 

remember this period almost too well. During 

President Truman’ s first year in office, I spent 

a portion of that year at the Library of 

Congress. One Friday afternoon, the distin­

guished historian C. Vann Woodward came 

by my study room and suggested that we 

have lunch the following day. I  happily agreed 

at first, then remembered that the following 

day would be Saturday and there would be no 

place close by where we could dine together. I 

told him that we would have to postpone

lunch until the following week, on a weekday. 

He then asked me what I did about food on the

Although the Truman Committee on Civil Rights had little impact on the deplorable status of 

Africans Americans, the formation of the Committee in 1947 by Truman, a descendant of 

Confederate soldiers, was nonetheless a courageous step. Pictured above is a visit by Catholic 

officials to the White House in 1950 to congratulate President Harry S Truman on his Civil Rights 

program.
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we e ke nd whe n I  wo rke d in the Libra ry . I  to ld 

him tha t o n Sa tu rda y s I c a m e to the Libra ry a 

bit la te r , bro u ght a s a ndwic h, a p ie c e o f fru it, o r 

s o m e c a ndy . Whe n I  c o u ld no t be a r the p a ngs 

o f hu nge r a ny lo nge r , I wo u ld go ho m e to a n 

e a r ly dinne r . Va nn s a id tha t m y re gim e n wa s 

ra the r to u gh, a nd tha t if  he ha d to live in s u c h a 

m a nne r , he wa s no t c e r ta in tha t he wo u ld wa nt 

to be a his to r ia n. I re s p o nde d tha t fo r a n 

Afr ic a n Am e r ic a n would-be scholar, fending 

for food on a weekend was one of the VUTSRQPONMLKJIHGFEDCBAm ino r 

inconveniences.

While President Truman, perhaps, had no 

knowledge of the inconveniences of a would- 

be African American scholar, he was not only 

alert but was particularly sensitive to some of 

the difficulties that African Americans experi­

enced during the war and continued to face in 

the postwar years. To a group of fellow 

Southerners who asked him to “ soften” his 

views on such problems and, in time, 

everything would turn out well, he replied, 

“ My  stomach turned over when I learned that 

Negro soldiers, just back from overseas, were 

being dumped out of army trucks in Missis­

sippi and beaten. Whatever my inclinations as 

a native of Missouri might have been, as 

President I  know this is bad. I  shall fight to end 

evils like this.”

One way that President Truman would 

fight was to establish in December 1946 the 

President’ s Committee on Civil  Rights. In the 

preamble of the Executive Order establishing 

the Committee, the President condemned the 

“ action of individuals who take the law into 

their own hands and inflict  summary punish­

ment and wreak personal vengeance on 

citizens.”  He called each action “ subversive of 

our democratic system of  law enforcement and 

public criminal justice, and gravely threatens 

our form of  government.”  T  o the Committee he 

appointed some of the nation’ s most distin­

guished leaders from the civic, labor, religious, 

and educational communities. From labor he 

named James B. Carey, from education there 

were John Sloan Dickey and Frank Porter 

Graham, from the faith community came Father

Francis J. Haas, Bishop Henry Knox Sherrill, 

and Rabbi Roland Gettelsohn. Dr. Sadie T. 

Alexander, a distinguished member of the 

Philadelphia Bar, and Channing Tobias, a 

former YMCA  executive and prominent civic 

leader, were the two African-American mem­

bers of  the fifteen-person committee.

The committee understandably placed its 

principal attention on the ways and extent to 

which Americans were failing to live up to the 

idea of freedom and equality. Like the 

President, the Committee fully  appreciated the 

direction in which the nation had moved and 

was continuing to move toward the ideal of 

freedom and equality. But, like him, the 

Committee did not feel that a season of self- 

congratulation would contribute significantly 

to the solution of the racial and other social 

problems that the country faced. While the 

Committee members harbored some differ­

ences that they were unable to reconcile, there 

was still a significant measure of common 

ground on which they could stand. Surely, one 

of  these was the unanimous declaration stated 

early in their report: “ The aspirations and 

achievements of each member of our society 

are to be limited only by the skills and energies 

he brings to opportunities offered equally to all 

Americans. We can tolerate no restrictions 

upon the individual which depend upon such 

ir re levan t factors as race, color, religion, or the 

social position into which a person is bom.”

After holding meetings and hearings from 

January to September in 1947, the Committee 

brought its work to a close and began to write 

its report. It  called for the strengthening of  the 

machinery of  civil  rights, the right to safety and 

security of the person, the right to citizenship 

and its privileges, the right to freedom of 

conscience, and the right to equal opportunity. 

This was such high ground that the members 

could meet on it without serious debate or 

disagreement. Its rejection of racial segrega­

tion, highly controversial in 1947, and its call 

for an end to lynching have long been 

accepted goals even when they are, at times, 

violated in the breach.
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It is e a s y to m inim ize the im p o r ta nc e o f 

the a c c o m p lis hm e nts o f the Tru m a n Co m m it­

tee, and VUTSRQPONMLKJIHGFEDCBAits importance does not rest on its long­

term achievements. What it achieved in the 

long-run is as much the responsibility of  those 

living  in 1998 as it  was for those living  in 1947. 

Taken on its own terms and in its own time, it  

was a courageous step for Harry S Truman, a 

descendant of Confederate soldiers— as he 

was always quick to remind us—to bring 

together fifteen Americans of varied back­

grounds and stations in life and ask them to 

take on a task as difficult as the one he 

assigned to them. The assignment was to 

construct a road map by which the people of 

the United States could move away from 

bigotry and hate to a goal of civility  and 

equality. That, in and of itself, was no small 

achievement. They not only took him seri­

ously, but they complied with his request. In 

one place they eloquently argued that “ the 

persuasive gap between our aims and what we 

actually do is creating a kind of moral dry rot 

which eats away at the emotional and rational 

bases of  democratic beliefs.... It  is impossible 

to decide who suffers the greatest moral 

damage from our civil rights transgressions, 

because all of  us are hurt.”

The Committee also emphasized that the 

economic reasons for the nation to revisit its 

violations of  the rights of some, impoverishes 

the entire community. The Committee also 

pointed to the international consequences of 

short-sighted policies of  racial discrimination. 

Such policies would clearly have an adverse 

effect on the relations of  the United States and 

other countries, some of which called democ­

racy an empty fraud and a constant oppressor 

of underprivileged people. The United States 

was not so strong, they argued, that it could 

ignore what the world thinks of its civil  rights 

record.

But there were a few signs that suggested 

to some that the nation was turning an 

important comer—at least in the area of 

education. First, there was a legal assault on 

segregated education. Oklahoma finally  opened

its law school to Ada Lois Spuel after a 

protracted period of  resisting, shadow-boxing, 

and posturing. In Johnson v. the U n ivers ity o f 

K en tucky, a young Thurgood Marshall 

challenged the state to show why it should not 

open its graduate program in history to Lyman 

Johnson at the University of  Kentucky. As the 

expert witness in the case, I was prepared to 

show that the curriculum, library resources, 

and faculty personnel at the Kentucky State 

College for Negroes were all hopelessly 

inferior. But the district federal judge, H. 

Church Ford, accepted Marshall’ s argument 

that the state did not have a case and ordered 

that Johnson be admitted to the University of 

Kentucky.

Shortly thereafter, Heman Sweatt won his 

right to enter the University of Texas Law 

School. The battle soon moved to secondary 

public schools. The outlines of the story are 

too well known to repeat here. It should be 

observed, however, that the members of the 

non-legal midnight seminars at the New York 

offices of  the NAACP Legal Defense Fund, in 

which I was a regular participant, would 

doubtless overstate their own importance in 

the litigation.

In later years, they would insist that they 

made a decisive contribution in  persuading the 

Supreme Court to strike down segregation in 

public schools in B row n vs. B oard of 

E duca tion . They were diligent and perhaps 

offered a valuable nugget here and there, but 

the Supreme Court had its own reasons and its 

own logic for deciding the case in favor of 

Thurgood Marshall and his colleagues. In 

some ways, conditions improved if  in no way 

other than that sensitivities were heightened, 

and the agitation for additional legislation at 

every level to secure and protect the civil  

rights of all continued. With Martin Luther 

King, Jr., at the height of his powers and 

influence during the Kennedy and Johnson 

years, it became clear that the country would 

do well to consider additional legislation that 

would guarantee the civil rights and voting 

rights of all. The March on Washington, the
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Me m be rs o f the Na tio na l Advis o ry Co m m is s io n o n Civil Dis o rde rs p o s e d du r ing a m e e ting in 1968 investigating 

the race riots that had swept across the country that summer. From left to right are Rep. James Corman of 

California, Rep. William  McCulloch of Ohio, Sen. Fred Harris of Oklahoma, Roy Wilkins of the NAACP, New 

York Mayor John V. Lindsay, Illinois Governor Otto Kerner, David Ginsburg, Victor Palmieri, Atlanta Police 

Chief Herbert Jenkins, I.W. Abel of the United Steelworkers, Sen. Edward Brooke of Massachusetts, Charles 

Thornton of Litton Industries, and former Kentucky Commissioner Katherine G. Peden.

violence in the streets, the bombings of  homes 

and churches, and the March from Selma to 

Montgomery all served notice on the people of 

the United States that the situation was 

becoming more serious and, indeed, more 

volatile with every passing day. As a 

participant in the Selma March, I can attest to 

the determination of the supporters of civil  

rights to persevere until they had attained their 

objective.

It  was not merely the violence, bad as that 

was, or even the imprisonment of men and 

women who claimed the right to function as 

American citizens. It  was the refined and subtle 

acts by which whites withheld from blacks the 

right to purchase homes and to secure 

employment for which they were well qualified. 

It was quite all right for me to chair the 

department of  history at Brooklyn College, but 

when I sought to purchase a home in the 

pleasant residential neighborhood surround­

ing the College, no real estate dealer would 

show me a home and when I found one on my

own, no bank in the city of New York would 

grant me a loan for the purchase. My  insurance 

company had set aside many millions for loans 

to their customers, but when I  sought a loan, it  

parted company with me, and I hastened to 

part company with it.

And so it went in those two decades 

following the report of  the Truman Committee. 

Almost twenty years after that committee made 

its report, there was yet another, urgent need 

to reexamine the whole state of  race relations in 

the United States. The summer of 1967 

witnessed several serious racial incidents, the 

very nature of which bespoke an urgency, 

bordering on desperation, to address the 

problem. In July, two racial conflicts, one in 

Newark, New Jersey, the other in Detroit, 

Michigan, set off chain reactions that 

indicated the volatile nature of the situation 

and highlighted the importance of taking 

immediate steps to prevent the spread of 

violence.

In a matter of days, President Lyndon B.
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Jo hns o n to o k s te p s no t o nly to he a d o ff 

a dditio na l a c ts o f vio le nc e bu t to inqu ire into 

why the y occurred; and what could be done to 

change the conditions that spawned them. On 

July 29, 1967, the President established a 

national Advisory Commission on Civil  

Disorders. It was chaired by Governor Otto 

Kerner of  Illinois, with Mayor John Lindsay of 

New York serving as vice chairman. Other 

members included Senators Fred Harris of 

Oklahoma and Edward Brooke of Massachu­

setts, Congressmen James C. Cormon of 

California and William  McCulloch of  Ohio, Roy 

W ilkins of the NAACP, I.W. Abel of the 

United Steelworkers, Atlanta Police Chief 

Herbert Jenkins, Charles Thornton of Litton 

Industries, and Katherine G. Peden, former 

Kentucky Commissioner of  Commerce. Where, 

some asked, were those who would truly 

represent the bold critics of American society, 

such as Martin Luther King, Jr., Stokely 

Carmichael, Tom Hayden, and Floyd 

McKissick? Tom Wicker, a Southern critic 

himself, said that just as it sometimes takes a 

hawk to settle a war, so did it take bona fide 

moderates to validate the case that had to be 

made.

On the day that he established the 

Commission, President Johnson addressed the 

nation. Among other things he called for an 

end to the violence and made it  clear that every

Former Illinois Governor 

Otto Kerner, who headed 

the 1968 Commission on 

Civil  Disorders, warned a 

Senate Judiciary subcom­

mittee in 1971 that high 

unemployment among mi­

nority groups could 

touch off future disor­

ders. Kerner is holding 

a copy of his com­

mission’ s Report on 

Civil Disorders.

resource, national as well as local, would be 

used to end it. Then he added, “ In America we 

seek more than the uneasy calm of  martial law. 

We seek peace based upon one man’ s respect 

for another man—and upon mutual respect for 

the law. We seek a public order that is built on 

steady progress in meeting the needs of all of 

our people.... The only genuine, long-range 

solution for what has happened lies in an 

attack—mounted at every level—upon condi­

tions that breed despair and violence. All  of  us 

know what those conditions are: ignorance, 

discrimination, slums, poverty, disease, not 

enough jobs. We should attack these 

conditions, not because we are frightened by 

conflict but because there is simply no other 

way to achieve a decent and orderly society in 

America.”

The Commission then went about the 

work of inquiring into the causes of the 

disorders, holding hearings in the several 

affected communities, and examining in great 

detail what conditions existed that called for 

the remedies that the Commission could 

recommend. The members must have been 

shocked to hear from participants and 

observers about the extent of violence, the 

depth of the bitterness and hate, and the 

deplorable conditions that caused the unrest 

and violence. The shock was expressed by the 

Commission in the now famous lines, “ Our
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na tio n is m o ving to wa rd two s o c ie tie s , o ne 

bla c k, o ne white—separate and unequal.”  It  

then pointed out that “ No American—white or 

black—can escape the consequences of the 

continuing social and economic decay of our 

major cities ... the major need is to generate a 

new will — the will  to tax ourselves to the extent 

necessary to meet the vital needs of  the nation 

.... The major goal is the creation of a true 

union— a single society and a single American 

identity.”  To achieve that goal, the Commis­

sion proposed that the country open up 

opportunities to those who had been restricted 

by racial segregation and discrimination, 

eliminating all barriers in the choice of  jobs, 

education, and housing, providing opportuni­

ties for people to take control of  their own lives 

in every way, and increasing opportunities for 

communities to meet across racial lines. 

Doubtless, the recommendations flowed out of 

the strong admonition given the Commission 

and the American people when the President 

said, “ Let us resolve that this violence is going 

to stop and there will  be no bonus to flow  from 

it. We can stop it, we must stop it, and we will  

stop it. And let us build something much more 

lasting: faith between man and men, faith 

between race and race. Faith in each other—  

and faith in the promise of a beautiful 

America.”  Numerous specific recommenda­

tions spelled out in  detail what the Commission 

hoped the country would do.

Just as there were those who criticized the 

Commission’s makeup, there were critics of  its 

conclusions and recommendations. Appear­

ing before the Commission to express his 

views of  the ills  of  America and how they could 

be treated was the distinguished social 

psychologist, Kenneth B. Clark. He was not so 

critical as he was simply weary of seeing a 

group going over the same ground that its 

predecessors had covered and, in the long run, 

failing to make any significant strides towards 

solving the problems. Referring to the Chicago 

riot of 1919, Clark said, “ I  read that report... 

and it is as if  I were reading the report of the 

investigating committee of the Harlem riot of

1935, the report of  the Cone Commission on the 

Watts riot [of  1965]. I  must again in all candor 

say to you members of  this Commission— it  is 

a kind of  Alice in Wonderland—with the same 

moving pictures re-shown, over and over 

again, the same analysis, the same recommen­

dations, and the same inaction.” When the 

Commission concluded its report, it admitted 

that it had uncovered no startling truths, no 

unique insights, no simple solutions. Indeed, 

the Commission observed, “ The destruction 

and bitterness of racial disorder, the harsh 

polemics of black revolt and the white 

repression have been seen and heard before in 

this country. It is time now to end the 

destruction and a violence, not only in the 

streets or in the ghetto but in the lives of the 

people.”

For one who has been concerned over the 

past fifteen months with many problems with 

which the Committees dealt in 1947 and 1967, 

I  must admit that, like Kenneth B. Clark, I  had 

a sense of deja vu. When President Clinton 

appointed an Advisory Board to his Initiative 

on Race, there was no dire emergency, no riots 

or bombings, and he concluded that, for once, 

the country should have the luxury of giving 

attention to the centuries-old problem of race 

in the relative quiet of the years, 1997 and 

1998. He was quite aware of the persistent 

inequities in our society, the persistent 

discrimination in the workplace, the continued 

if  subtle discrimination in housing, unequal 

opportunities in education and health, and 

numerous other areas that required attention in 

any effort to eliminate inequalities based on 

race and ethnicity in our society.

In addition, the changing demographic 

picture in  the United States added significantly 

to the complexity of the racial divide as we 

stood at the threshold of a new century and a 

new millennium. On June 13, 1997, President 

Clinton announced the establishment of an 

Advisory Board to an ambitious Initiative that 

he was undertaking. The seven-member Board 

included Governors Thomas Kean of New 

Jersey and William Winter of Mississippi,
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Ange lo Oh, a dis tingu is he d m e m be r o f the 

Ca lifo rnia Ba r , Su za n Jo hns o n Co o k, p a s to r o f 

the Fa ith o f Fe llo ws hip Chu rc h in Bronx, New 

York, Linda Chavez Thompson, Executive Vice 

President of  Republic Industries, Bob Thomas, 

and myself. Once again, the composition of  the 

Board was severely criticized because no 

Native American was named to the Board. The 

Board, in turn, sought to address this criticism 

by appointing aNative American, Laura Harris, 

as Senior Consultant, and other Native 

Americans to the Board Staff. The Executive 

Director, Judith Winston, General Counsel in 

the Department of  Education, saw to it  that the 

staff reflected, to the extent possible, the 

populations of the United States.

At the Commencement exercises at the 

University of California at San Diego, on the 

day following the appointment of the Advi­

sory Board and with all members present, the 

President indicated that while it  was important 

for the nation to confront the problem of  race, 

we should all be aware of the important 

changes that had occurred that significantly 

changed the racial equation. He then pointed 

out that conditions in the new century would 

add to the problems of race and ethnicity and 

usher in a whole new world of race relations. 

The old minorities would constitute the new 

majority of people of color, while the old 

majority would be the new minority of white 

people. He then called for a new dialogue on 

race in which the differences among us should 

be regarded as an asset rather than a liability.  

He further urged us to respect our differences 

and never use them as a basis for exploitation. 

He promised the Board his support and urged 

us to keep him informed of our activities. In 

keeping with his request, I made monthly 

reports to him not only informing him of our 

activities but making recommendations for him 

to take action in certain areas. He invariably 

responded and in virtually every instance, he 

followed our recommendations with action. 

They took the form of communications with 

certain key groups, instructions to Cabinet 

officers, executive orders, and recommenda­

tions to Congress for action.

Quite early, it  became clear to the members 

of the Advisory Board that many citizens 

welcomed its creation if  for no other reason 

than it provided them with a mechanism 

through which they could air their complaints. 

Many thought that the Advisory Board was VUTSRQPONMLKJIHGFEDCBA
em pow ered to dea l with their grievances. 

Thus, they flooded the Board with requests to 

look into their claims of  racial discrimination. 

One Latino man drove from New Jersey to my 

home in  North Carolina to plead with me to take 

up his case against his former employer who 

dismissed him, he was certain, because of his 

ethnic background. Another man, this time a 

white resident of  Durham, came to my home to 

urge me to have the Advisory Board turn the 

heat up on the “ white bigots” who were 

determined to maintain their superior advan­

tage regardless of  the costs to our society. We 

early came to realize that each citizen who took 

an interest in our existence defined our 

functions in a way that was consonant with 

their own needs and aspirations.

In keeping with the President’ s call for a 

national dialogue, I spoke at the first meeting 

of  the Advisory Board and used as my subject 

“ Let the Dialogue Begin.”  I urged my fellow 

citizens to reach out to their friends and 

neighbors in a spirit of  good will  and talk with 

them about problems of  race without acrimony 

and with civility.  Dialogue did, indeed, become 

a principal centerpiece of  the Board’ s work. It  

produced a One A m e r ic a  D ia lo g u e G u id e  

designed to assist community leaders and 

others who desired to join in the discussion of 

race. It also sponsored a week of dialogue for 

schools, colleges, and universities; and 

numerous other discussions designed to 

dispel the widespread notion that racial and 

ethnic problems had already been solved and, 

if  not, the strides of the last generation would 

set in motion the forces that would su re ly 

solve them in the foreseeable future.

Another centerpiece was the monthly 

meetings of  the Advisory Board during which 

explored problems related to education,
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ho u s ing, e m p lo y m e nt, he a lth, the a dm inis tra­

tion of justice, stereotypes, and poverty. 

Experts invited to the meeting provided the 

Board with invaluable information regarding 

such matters as the nature and extent of race 

prejudice and discrimination, increasing diver­

sity in higher education, and ethnic lines. All  

meetings of the Advisory Board were open to 

the public, and a period was set aside for public 

participation. Such activities were not always 

pleasant or even constructive, but they proved 

invaluable in ascertaining the attitudes of the 

public toward what the Board was attempting 

to do.

In the interim between Board meetings, 

the members accepted invitations to partici­

pate in annual meetings of national groups, 

meet with public leaders, attend local 

meetings, and to promote the work of the

Advisory Board in numerous ways. They 

attended meetings of such groups as the 

American Council on Education, the Ameri­

can Society of Newspaper Editors, the 

Children’ s Defense Fund, the Society of  Black 

Engineers, the Congressional Black Caucus, 

The Civil Rights Meeting of the AFL-CIO, 

The Annual Conference of Southern Gover­

nors, North Carolina’ s Governor’ s Conference 

on Race, and the Seminar sponsored by the 

National Conference. It encouraged local 

groups to develop what it called “ Promising 

Practices” that were illustrations of what 

communities could do in developing harmony, 

and which could be replicated in other places. 

To facilitate such a replication, the Board 

placed many of these “ practices” on its 

Website and later published a volume called 

P a t h w a y s t o O n e A m e r ic a i n  t h e 2 1 s t

When President William Clinton launched his Initiative on Race in 1997, unlike with previous 

commissions there was no dire emergency in terms of racial conflict, although racial inequities persisted. 

Author John Hope Franklin was one of seven members named to the Advisory Board, which was intended 

to reflect, to the extent possible, the population of the United States. The seven-member Board included 

(left to right) Governor William Winter of Mississippi; Angelo Oh, a distinguished member of the 

California Bar; Governor Thomas Kean of New Jersey; Dr. Franklin; Bob Thomas; Linda Chavez 

Thompson, Executive Vice President of Republic Industries, and Suzan Johnson Cook, pastor of the Faith 

of Fellowship Church in Bronx, New York.
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R e c o n c i l i a t io n . The re we re o the r Bo a rd 

a c tivitie s a nd o the r a c tivitie s o f individu a l 

Bo a rd m e m be rs to o nu m e ro u s to e nu m e ra te 

he re .

The re a re , inde e d, p a infu l s im ila r itie s in 

the p ro ble m s tha t the Tru m a n Co m m itte e , 

Jo hns o n Co m m is s io n, a nd the Clinto n Advi­

sory Board faced. If  there was more violence in 

the periods in which the first two served, it  

should be remembered that violence was not 

altogether absent during the period in which 

the Clinton Board served. If  there was less 

violence during the period of the Clinton 

Board, there was more lethargy and less 

enthusiasm, bom of some resentment that 

racial bigotry could be laid at the door of this 

country at the end of the twentieth century. If  

the first two periods were characterized by 

open, blatant racism, the last period was 

characterized by subtle, elusive, and even 

discreet forms of racism equally sinister and 

more difficult  to handle.

Of course there were disappointments. 

When I sought to broaden the perspective of  a 

fellow  Board Member by reminding her that the 

race problem existed in this country long 

before the Hispanics or Asians arrived, the 

press reported it as a wide rift within the 

Advisory Board. When I  told the press that no 

opponents of affirmative action had been 

invited to a session on how to increase 

diversity in higher education, the press 

reported that I said that I would not invite 

conservatives to the meetings of the Board 

because they had nothing to offer. I was 

invited to address a general session of the 

American Society ofNewspaper Editors with 

more than 10,000 in attendance, fewer than 

100 came to the session. When Native 

Americans in Denver refused to let me speak 

on African Americans as stereotypes after 

Secretary of Energy Frederica Pena had 

spoken on Hispanic stereotypes, I was 

disappointed. But I was immensely pleased 

with the hundreds of promising practices 

that pointed toward ways of  resolving racial

contacts, leveling the playing field by 

according to others in different racial groups 

the civility,  respect, and equality they deserve 

because they are human beings. These were 

more than enough to offset insults, brush-offs, 

and humiliation of  any kind.

On September 18, 1999, the Advisory 

Board made its report to the President. We 

discussed our experiences with him, told him 

that, on the whole, the dialogue that he had 

called on the nation to conduct had gone well, 

and we urged him to continue the Initiative so 

that I  could complete the work already begun. 

Among the many things we requested him to 

do was to establish a President’ s Council for 

One America that could develop a long-term 

strategy designed to build on the vision of  one 

America. We also asked him to create and 

maintain a public education program to inform 

the public of  the facts about race in  America. If  

a Council for One America was the centerpiece 

of  our recommendations, a presidential “ call to 

action”  of leaders from all sections of society 

was indispensable to the implementation of  the 

Council’ s agenda. Finally, we asked the 

President to continue the focus on youth that 

we had begun. Without engaging the youth in 

everything that we plan, the future would be 

dark indeed. The President accepted our report 

and pledged to continue to work for One 

America.

In all three periods there was, on the one 

hand, a strong determination on the part of 

some Americans to correct inequities, no 

matter what the cost. On the other hand, there 

was a cynicism that expressed itself by 

insisting that nothing could be done to change 

people’ s convictions and habits. In all three 

periods, even when we had a sense of  deja vu, 

there was a vigorous pursuit of the ideal of 

equality and fairness. That was the strength 

and the hope of  those who worked on the race 

initiatives of the Truman Committee that 

produced To Secure These Rights and the 

Johnson commission that produced the Kemer 

Report on Civil Disorders. That was also the 

guiding light of those who worked on the
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Clinto n Initia tive in 1997 and 1998 and a continued, relentless struggle on the part of 

produced One America in the 21st Century, all of us can get the task done.

After fifty  years, many problems remain. Only
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