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Despite complaints from scholars (includ
ing myself) that periodizing Supreme Court his
tory by the tenures of Chief Justices is histori
cally inaccurate, scholars (including myself) 
continue to do that. We know that there are 
problems. Sometimes Associate Justices, such 
as Holmes, Brandeis, Black, Frankfurter, and 
Brennan are more important in determining the 
Court's direction than the multiple Chiefs un
der which they serve. Black and Douglas, for 
example, began their careers on the Court un
der Hughes, and outlasted Stone, Vinson and 
Warren, finally retiring under Burger. Moreover, 
the Chief has only one vote out of nine, and 
U.S. Reports is full of decisions in which the 
Chief Justice is in the minority. 

Why, then, do we look so much at the man 
in the center chair when we study the history 
of the Court? One reason is that while the 
Chief Justice may have only one vote, he is, at 
the least, "primus inter pares"-first among 
equals, and a strong Chief Justice can and will 
lead the Court. There is a big difference be
tween the behavior of the Court under strong 
Chiefs such as Taft, Hughes and Warren, and 
weak Chiefs such as Stone and Vinson. Even 
when the make-up of the side judges, as 
Holmes called them, does not change very 

much, the tone of the Court as a whole is greatly 
affected by the skills of the Chief. The Court 
that Earl Warren welded together to hand down 
a unanimous decision in the segregation cases 
consisted of the same people who had frac
tured the Bench in the preceding decade. 

In addition, just as we see the President as 
the head and the embodiment of the executive 
branch, so we see the Chief Justice as the head 
and embodiment of the judicial branch. The 
Consitution gives the Chief two roles, one as 
leader of a particular court, and the other as 
"Chief Justice of the United States," leader of 
the judiciary. 

In the essays in this volume we see how 
six of the men who have sat in the center chair 
have shaped the judicial history of this coun
try. For those whose appetites are whetted by 
these essays, John Taylor provides an exten
sive bibliography by which to pursue further 
readings. 

John Marshall's story may be the most fa
miliar, but as Herbert Johnson shows, it is one 
always worth retelling, to remind ourselves 
how great men have influenced our history. 
Roger Brook Taney is remembered chiefly as 
author of the infamous Dred Scott decision, 
but his lengthy career on the Bench left the 



nation a legacy in some ways second only to 
that of Marshall in establishing the judiciary 
as a co-equal branch of the government. 
James O’Hara argues that Taney’s reputa
tion has been unfairly tarnished by that one 
decision, and offers a different light on evalu
ating Taney.

Melville W. Fuller is not a name that leaps 
to our lips, and even students of the Court 
may be hard-pressed to say much about him. 
James W. Ely, Jr., however, believes that Fuller 
acted in the finest traditions of his predeces
sors in leading the Court through a period of 
rapid economic, social, and political change in 
this country.

Two of the essays that may prove most 
enlightening to longtime devotees of Court his
tory are those by Robert Post and Barry 
Cushman. Post, who is writing the Holmes

Devise volume of the Taft Court, shows how 
the former President reshaped the role of Chief 
Justice to become chief administrator of the 
court system, and in doing so greatly strength
ened the federal judiciary. Cushman is one of 
the leading revisionist historians about the 
Court crisis of the 1930s, and in this essay he 
suggests that Hughes, rather than being an 
enemy of the New Deal, tried to show the ad
ministration how its controversial program 
could pass constitutional muster.

Finally, we note with sorrow that the essay 
by Bernard Schwartz will be the last by the 
one-time dean of American constitutional his
tory. Shortly after delivering this lecture on 
Earl Warren, or the “Super Chief’—a phrase 
that Schwartz popularized, the Tulsa Law 
School professor was hit by a car and died De
cember 23, 1997. We shall miss him greatly.
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H erb ert  A . Joh n son *

T h e S u p re m e C o u rt H is to r ic a l S o c ie ty is to  

b e c o m p lim e n te d u p o n i ts d e c is io n to fo c u s 

u p o n th e c h a n g in g p la c e o f  th e C h ie f Ju s tic e o f  

th e U n ite d S ta te s th ro u g h o u t h is to ry . B o th th e 

le g a l p ro fe ss io n a n d so c ie ty in  g e n e ra l, h a v e 

b e c o m e v e ry p re se n tis t in  th e ir p e rc e p tio n s , a n d 

a ll o f  u s te n d to fo rg e t th a t to d a y’ s S u p re m e 

C o u rt ju s t “ a in’ t  w h a t i t  u se d to  b e .”  T h is is 

n o t to m a k e a v a lu e ju d g m e n t c o n c e rn in g e i

th e r p a s t o r p re se n t m e m b e rsh ip o f  th e C o u rt. 

Q u ite th e c o n tra ry , o u r fo c u s m u st b e o n th e 

e v o lu t io n o f  w h a t fo r  m a n y o f  u s is th e m o st 

im p o r ta n t b ra n c h o f  o u r fe d e ra l g o v e rn m e n t—  

th e S u p re m e C o u rt o f  th e U n ite d S ta te s a n d th e 

c o n s ti tu t io n a lly d e n o m in a te d “ in fe r io r c o u r ts”  

e s ta b l ish e d b y C o n g re ss in  a c c o rd a n c e w ith  

A rtic le  I I I  o f  th e C o n s titu t io n . I t  is w ith in  th a t 

f ra m e w o rk th a t w e a re a sk e d to ta k e a c lo se 

lo o k a t a g ro u p o f  C h ie f Ju s tic e s w h o h a v e 

p la y e d a s ig n if ic a n t ro le in  sh a p in g th e C o u rt 

in to th e in s t i tu t io n o f  to d a y .

Joh n  M arsh a ll’s  S ign ifican ce

F e w o f  u s h a v e n o t sp e n t so m e t im e s tu d y

in g th e c o n tr ib u tio n s o f  C h ie f Ju s tic e Jo h n 

M a rsh a ll to  A m e r ic a n c o n s ti tu t io n a l la w . H o w 

e v e r , o n th is o c c a s io n i t  w il l  h e lp to  p u t m a tte rs 

in  p e rsp e c tiv e b y w a y o f  a b r ie f re v ie w . In  YXWVUTSRQPONMLKJIHGFEDCBA
M a rb u ry v . M a d iso n , M a rsh a ll b ro u g h t ju d i

c ia l re v ie w in to  th e S u p re m e C o u rt’ s c a se la w , 

a d o p tin g th e ra t io n a le o f  F ed era list N u m b er  

78 , a n d fo l lo w in g  th e le a d o f  a n u m b e r o f  s ta te 

tr ib u n a ls a n d lo w e r fe d e ra l c o u r ts .1 M a rb u ry’ s 

im p o r ta n c e l ie s n o t in  i ts o r ig in a l i ty , b u t ra th e r 

in  i ts e s ta b l ish m e n t o f  th e S u p re m e C o u rt a s 

th e p r im a ry in s tru m e n t fo r  c o n s ti tu t io n a l in te r

p re ta tio n w ith in  th e U n ite d S ta te s . In  F le tch er 

v . P eck a n d D a rtm o u th C o lleg e , th e C h ie f Ju s

t ic e p ro v id e d a n e x p a n s iv e in te rp re ta tio n o f  th e 

C o n tra c t C la u se n e c e ssa ry to th e S u p re m e 

C o u rt’ s ta sk o f  in v a l id a tin g s ta te e c o n o m ic re g u

la t io n su b v e rs iv e o f  p r iv a te p ro p e r ty r ig h ts . In
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c o n ju n c tio n w ith  o th e r c a se s , YXWVUTSRQPONMLKJIHGFEDCBAF le tch er a n d 

D a rtm o u th C o lleg e e n c o u ra g e d A m e r ic a n e c o

n o m ic d e v e lo p m e n t b y  p ro v id in g fe d e ra l g u a r

a n te e s to  b o th fo re ig n a n d d o m e s tic in v e s to rs .2 

F re e tra d e a m o n g th e A m e r ic a n s ta te s s ti l l  re s ts 

u p o n C h ie f Ju s tic e M a rsh a ll’ s e n c y c lo p e d ic 

d e c is io n in  G ib b o n s v . O g d en , w h ic h k i l le d  th e 

d ra g o n o f  s ta te m e rc a n ti l ism a n d o p e n e d th e 

c h a n n e ls o f  c o m m e rc e th ro u g h o u t th e U n io n .3 

T h e se e c o n o m ic d e c is io n s h a v e n o t g o n e w ith 

o u t c r it ic ism ,4 b u t th e y w e re c r it ic a l to  th e su r

v iv a l  o f  w h a t w e to d a y w o u ld c a ll a “ th ird  w o r ld  

n a tio n ,”  sh a k e n b y  p o li t ic a l d isu n ity a n d th re a t

e n e d b y  e c o n o m ic c h a o s .

T h e c o rn e rs to n e in  M a rsh a ll’ s c o n s ti tu

t io n a l a rc h w a s M cC u llo ch v . M a ry la n d , th e 

c a se th a t u p h e ld th e c o n s ti tu t io n a li ty o f  th e 

S e c o n d B a n k o f  th e U n ite d S ta te s a n d d e fe n d e d 

i t  f ro m  a M a ry la n d s ta te ta x im p o se d u p o n i ts 

b a n k n o te issu e . F o llo w in g a c a re fu l c a ta lo g

in g  o f  th e c o n c e p ts o f  e n u m e ra te d a n d im p lie d 

p o w e rs , th e C h ie f Ju s tic e re a d in to  la w  a b ro a d , 

o r lo o se , c o n s tru c tio n o f  th e N e c e ssa ry a n d 

P ro p e r C la u se . M cC u llo ch p ro v id e d a so u n d 

c o n s ti tu t io n a l b a s is u p o n w h ic h to  e x e m p t fe d

e ra l g o v e rn m e n ta l a c tiv i ty f ro m  s ta te in te r fe r

e n c e . F in a l ly , i t  re c o g n iz e d th a t ta x in g p o w e r 

w a s c o n c u rre n t in  b o th th e fe d e ra l a n d s ta te 

g o v e rn m e n ts , a n d b e g a n th e te d io u s p ro c e ss 

o f  d e lin e a tin g w h a t s ta te ta x e s m ig h t le g it im a te ly 

b e im p o se d o n fe d e ra l o p e ra tio n s .5

T o  th is c a ta lo g o f  M a rsh a ll’ s c o n s ti tu t io n a l 

la w  d e c is io n s w e m u st a d d th o se im p o r ta n t 

o p in io n s th a t d e f in e d th e S u p re m e C o u rt’ s ju 

r isd ic t io n . P r in c ip a l a m o n g th e se w a s C o h en s 

v . V irg in ia , w h ic h w a s a c r im in a l p ro se c u tio n in  

V irg in ia , b a se d u p o n th e d e fe n d a n ts’  sa le o f  a 

D is tr ic t o f  C o lu m b ia lo tte ry t ic k e t. In  th e ir d e

fe n se , th e C o h e n s b ro th e rs a rg u e d th a t s in c e 

th e lo tte ry w a s e s ta b l ish e d b y C o n g re ss io n a l 

s ta tu te , i t  w a s su p re m e o v e r s ta te c r im in a l la w . 

U ltim a te ly , th e C o u rt h e ld th a t th e D is tr ic t o f  

C o lu m b ia lo tte ry w a s a lo c a l m a tte r , a n d th a t 

C o n g re ss h a d n o t in te n d e d th e s ta tu te to a p

p ly  th ro u g h o u t th e U n ite d S ta te s . T h u s C h ie f 

Ju s tic e M a rsh a ll w a s a b le to  d e n y re l ie f to  th e 

d e fe n d a n ts , a n d a v o id c o n fro n ta tio n w ith  th e 

V irg in ia  a u th o r it ie s . H o w e v e r, th e k e y d e c is io n 

in  th e c a se w a s th e S u p re m e C o u rt’ s a c c e p

ta n c e o f  ju r isd ic t io n . V irg in ia  h a d a rg u e d th a t 

th e S u p re m e C o u rt la c k e d a u th o r ity to  h e a r a n

a p p e a l b ro u g h t a g a in s t th e s ta te , w h ic h c la im e d 

th e p ro te c tio n o f  th e E le v e n th A m e n d m e n t. 

M a rsh a ll re je c te d th is a sse r t io n o f  im m u n ity 

f ro m  a p p e lla te re v ie w b y  th e S u p re m e C o u rt o f  

th e U n ite d S ta te s . In  d o in g so , h e h e ld th a t in  

s itu a tio n s w h e re ju r isd ic t io n is b a se d u p o n a 

fe d e ra l q u e s tio n a s w e ll a s u p o n th e s ta tu s o f  

th e p a r t ie s , th e p r im a ry a u th o r ity fo r  S u p re m e 

C o u rt ju r isd ic t io n is fo u n d in  th e fa c t th a t th e 

c a se ra ise s issu e s c o n c e rn in g th e C o n s titu t io n , 

s ta tu te s , o r tre a tie s o f  th e U n ite d S ta te s . T h u s 

C o h en s w a s a n im p o r ta n t a sse r t io n o f  S u p re m e 

C o u rt ju r isd ic t io n th a t c la r i f ie d so m e o f  th e 

a m b ig u it ie s in h e re n t in  th e p ro v is io n s o f  th e 

E le v e n th A m e n d m e n t.6

U n q u e s tio n a b ly , th e se a re n o te w o rth y a c

c o m p lish m e n ts . S ta n d in g a lo n e , th e y q u a li fy  

M a rsh a ll fo r  th e t i t le  o f  “ T h e G re a t C h ie f Ju s

t ic e .”  Y e t, I  h a v e c o m e to  th e c o n c lu s io n th a t 

M a rsh a ll’ s g re a tn e ss is to b e m e a su re d m o re 

b y  h is c o n tr ib u tio n s to  th e in s t i tu t io n a l d e v e l

o p m e n t o f  th e C o u rt th a n to  h is u n d e n ia b le a c

c o m p lish m e n ts in  c o n s ti tu t io n a l la w . T h e 

fo rm e r te n d to  b e o v e r lo o k e d , s im p ly b e c a u se 

th e y a re le ss a c c e ss ib le fo r  s tu d y , a n d b e c a u se 

th e e v id e n c e te n d s to b e m o re o b sc u re . W e 

n e e d to sp e n d m o re t im e s tu d y in g C h ie f Ju s

t ic e M a rsh a ll’ s le a d e rsh ip . T h is re q u ire s c lo se 

a tte n tio n to  h o w  h e a n d th e A sso c ia te Ju s tic e s 

re la te d to  e a c h o th e r . W e a lso h a v e to  e x a m in e 

th e la s t in g c h a n g e s C h ie f Ju s tic e M a rsh a ll m a d e 

to th e m a n a g e m e n t o f  th e C o u rt, a n d to th e 

sh a p in g o f  i ts tra d it io n s .

S u p rem e  C ou rt  Ju stices  in  th e  

C ircu it C ou rts

T h e m o st s tr ik in g d if fe re n c e b e tw e e n Jo h n 

M a rsh a ll’ s S u p re m e C o u rt a n d th e C o u rt o f  to 

d a y is th a t h e a n d h is c o lle a g u e s ro d e c irc u it. 

In d e e d , th e Ju s tic e s c o n tin u e d to d o so u n ti l 

th e e n a c tm e n t o f  th e E v a rts A c t  in  1 8 9 1 , w h ic h 

le f t o n ly o n e v e s tig e o f  th a t a ss ig n m e n t— th e 

p ra c tic e o f  a ss ig n in g su rv e i l la n c e o f  so m e c ir

c u it b u s in e ss to  a S u p re m e C o u rt Ju s tic e d e s

ig n a te d to m o n ito r th a t c irc u it.7 In  Jo h n 

M a rsh a ll’ s d a y , r id in g  th e c irc u it m e a n t b e in g a 

tr ia l ju d g e fo r m o st o f  th e y e a r , a n d m o v in g 

a m o n g th e s ta te c a p ita ls a n d so m e o th e r m a jo r 

c it ie s h e a r in g c a se s in  th e p r in c ip a l fe d e ra l tr ia l 

c o u r ts .8
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A lth o u g h th e D is tr ic t C o u rt ju d g e sa t w ith  

th e S u p re m e C o u rt Ju s tic e a n d p re s id e d jo in t ly  

o v e r th e C irc u it C o u rt, i t  w a s th e S u p re m e C o u rt 

Ju s tic e w h o d e liv e re d v ir tu a l ly  a ll o f  th e o p in

io n s a n d w h o w a s re sp o n s ib le fo r  th e b u s in e ss 

o f  th e C irc u it C o u rt. T h e n e e d fo r  k n o w le d g e 

o f  s ta te p ro c e d u re s , im p o se d b y th e P ro c e ss 

A c t o f  1 7 8 9 , re q u ire d s tu d y a n d e x p e r ie n c e o n 

th e p a r t o f  th e S u p re m e C o u rt Ju s tic e .9 T o a 

d e g re e , th e p ra c tic e o f  a ss ig n in g a S u p re m e 

C o u rt Ju s tic e to  a c irc u it w h e re h e h a d e x p e r i

e n c e in  o n e o f  i ts s ta te s h e lp e d th e Ju s tic e s 

b e tte r p e r fo rm th e ir d u tie s . H o w e v e r, n o e x te n t 

o f  la w  p ra c tic e o r t im e o n a s ta te c o u r t b e n c h 

w a s fu l ly  a d e q u a te p re p a ra tio n fo r  d e a lin g w ith  

th e v a r ie ty o f  issu e s ra ise d in  th e C irc u it C o u rts . 

C h ie f Ju s tic e M a rsh a ll , fo r  e x a m p le , h a d v ir tu 

a lly  n o fa m il ia r i ty  w ith  a d m ira lty la w  b e fo re h e 

w a s c o n f irm e d a s C h ie f Ju s tic e . H is ju d ic ia l 

c o rre sp o n d e n c e sh o w s th a t in  m a tte rs o f  m a ri

t im e la w  h e so u g h t th e a d v ic e o f  Ju s tic e Jo

se p h S to ry o r Ju s tic e B u sh ro d W a sh in g to n , 

b o th o f  w h o m  h a n d le d la rg e a d m ira lty d o c k e ts 

in  th e ir re sp e c tiv e c irc u its .1 0

R id in g th e c irc u its p u t S u p re m e C o u rt Ju s

t ic e s a t th e c u tt in g e d g e o f  e v o lv in g fe d e ra l ju 

d ic ia l p o w e r. T h e re a re a d v a n ta g e s a n d d isa d

v a n ta g e s in  o c c u p y in g th a t ro le— d e p e n d in g o n 

w h e th e r o n e is th e c u tte r o r th e c u tte e . In  a 

p o s it iv e se n se , tra v e l in g th ro u g h o u t th e n a tio n 

b ro u g h t th e Ju s tic e s in to  c o n ta c t w ith  th e p ro b

le m s a n d le g a l issu e s o f  th e v a r io u s s ta te s a n d 

re g io n s . W ith  a sm a ll e x e c u tiv e b ra n c h m a in ly 

re p re se n te d lo c a l ly b y c u s to m s a n d re v e n u e 

o f f ic e rs , th e S u p re m e C o u rt Ju s tic e s o n  c irc u it 

w e re th e h ig h e s t ra n k in g fe d e ra l o f f ic ia ls 

re a d ily a c c e ss ib le to  th e p e o p le . A lth o u g h th e 

M a rsh a ll C o u rt w ise ly re f ra in e d f ro m  th e e a r

l ie r p ra c tic e o f  d e liv e r in g p a r t isa n g ra n d ju ry  

c h a rg e s , i ts Ju s tic e s n e v e r th e le ss c o n tin u e d to  

b e v e ry v is ib le e m b o d im e n ts o f  fe d e ra l a u th o r

i ty  in  e v e ry s ta te o f  th e U n io n .

H o w e v e r, p u b lic a c c e ss ib i l i ty c u t b o th w a y s , 

a s C h ie f Ju s tic e M a rsh a ll d isc o v e re d w h e n 

P re s id e n t T h o m a s Je f fe rso n m a n e u v e re d h im  

in to  b e in g th e tr ia l  ju d g e fo r  fo rm e r V ic e P re s i

d e n t A a ro n B u rr .1 1 W e sh a ll p ro b a b ly n e v e r 

k n o w  e x a c tly w h a t B u rr p la n n e d to d o in  th e 

M id w e s t b e tw e e n 1 8 0 5 a n d 1 8 0 7 , b u t i t  w a s 

Jo h n M a rsh a ll’ s ru l in g o n th e c o n s ti tu t io n a l

A t  issu e in YXWVUTSRQPONMLKJIHGFEDCBAC o h en s v . V irg in ia (1 8 2 1 ) , th e la n d m a rk M a rsh a ll d e c is io n ru l in g th a t th e S u p re m e C o u rt 

h a d th e a u th o r ity o f a p p e lla te re v ie w , w a s th e c r im in a l p ro se c u tio n in V irg in ia o f th e C o h e n s 

b ro th e rs fo r se ll in g a lo tte ry t ic k e t in th e D is tr ic t o f C o lu m b ia . In th e ir d e fe n se , th e C o h e n s 

a rg u e d th a t s in c e th e lo tte ry w a s e s ta b l ish e d b y C o n g re ss io n a l s ta tu te , i t  w a s su p re m e o v e r s ta te 

c r im in a l la w . T h e i l lu s tra t io n a b o v e sh o w s th e d ra w in g o f p r iz e s a t a B a lt im o re lo tte ry .
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d e f in it io n o f  tre a so n th a t p ro te c te d B u n f ro m  

Je f fe rso n’ s p ro se c u to rs . F o r o u r p u rp o se s , th e 

c a se i l lu s tra te s h o w a h ig h ly p o li t ic iz e d tr ia l 

c a n g e n e ra te s tro n g c r it ic ism o f  a tr ia l ju d g e 

a n d in f l ic t  g re a t s tre ss . C h ie f Ju s tic e M a rsh a ll 

b e g a n th e p ro c e e d in g s w ith  th e c le a r re c o g n i

t io n  th a t h e w o u ld b e su b je c t to  c lo se sc ru tin y 

b y  th e Je f fe rso n ia n s a n d th e p u b lic p re ss . H is 

fe a rs p ro v e d w e ll- fo u n d e d .1 2 O n th e o th e r h a n d , 

i t  w a s m e re c h a n c e th a t h e a tte n d e d o n e o f  h is 

u su a l “ la w y e rs’ d in n e rs ,”  a t w h ic h h e fo u n d 

th e d e fe n d a n t e n jo y in g b o th h is re le a se o n b a il 

a n d a g o o d m e a l. T h e Je f fe rso n ia n p re ss 

sq u e a le d in  d e lig h t a s i t  d e ta i le d th e C h ie f’ s 

p u rp o r te d f ra te rn iz a tio n w ith  th e a c c u se d , a n d 

M a rsh a ll w a s h u n g in  e f f ig y  in  B a lt im o re .1 3 

T h e re w e re o b v io u s d a n g e rs in  r id in g  th e c ir 

c u it.

T h e B u rr t r ia l ’ s h is to r ic a l p ro m in e n c e d ra

m a tic a l ly i l lu s tra te s th e th re a t to  h e a lth a n d w e ll 

b e in g th a t S u p re m e C o u rt Ju s tic e s fa c e d o n c ir

c u it. L a te r in  th e C o u rt’ s h is to ry , Ju s tic e 

S te p h e n J . F ie ld b e c a m e e m b ro i le d in  a d a n g e r

o u s e n c o u n te r w ith  a d isg ru n tle d a n d a rm e d 

l i t ig a n t. T o  F ie ld’ s g o o d fo r tu n e , th e w o u ld -b e 

a ssa ila n t m e t h is d e a th a t th e h a n d o f  a U n ite d 

S ta te s m a rsh a l a ss ig n e d to  p ro te c t h im .1 4 L e ss 

w e ll-k n o w n is th e sa d c a se o f  M a rsh a ll’ s p re

d e c e sso r o n th e S u p re m e C o u r t B e n c h , Ju s tic e 

Ja m e s I re d e ll o f  N o rth C a ro l in a . A s a S o u th - 

e m -b o m Ju s tic e , I re d e ll d re w th e u n e n v ia b le 

ta sk o f  r id in g  th e 1 ,9 0 0 m ile S o u th e rn c irc u it—  

w h ic h c o v e re d G e o rg ia a s w e ll a s N o rth a n d 

S o u th C a ro l in a . D e sp ite I re d e ll’ s su c c e ss fu l 

lo b b y in g fo r  C o n g re ss to  d ire c t a s ta tu to ry ro 

ta t io n o f  S o u th e rn c irc u it d u tie s , h e ro d e th e 

lo n g c irc u it f iv e  t im e s b e fo re h is d e a th , w h ic h 

o c c u rre d ju s t tw o  w e e k s a f te r h is fo r ty -e ig h th 

b ir th d a y .1 5

S u p re m e C o u rt Ju s tic e s g a in e d so m e p ro

c e d u ra l a d v a n ta g e s f ro m  r id in g  th e c irc u it. O n e 

o f  th e se w a s th e a b il i ty  to  re fe r d if f ic u lt  q u e s

t io n s to  th e S u p re m e C o u rt, in  c a se s w h e re th e y 

a n d th e D is tr ic t C o u rt ju d g e d isa g re e d . T h u s , 

i t  w a s p o ss ib le to h a s te n th e a d ju d ic a tio n o f  

le g a l c o n f l ic ts th a t m ig h t n o t o th e rw ise h a v e 

b e e n a p p e a le d b y th e p a r t ie s .1 6

T h e o th e r a d v a n ta g e o f  C irc u it C o u rt d u

t ie s m a y h a v e b e e n th a t i t  re d u c e d th e s iz e o f  

th e S u p re m e C o u rt’ s a p p e lla te d o c k e t. T h e fe d

e ra l C irc u it C o u rts w e re th e la rg e s t so u rc e o f

c a se s h e a rd o n a p p e a l b y  th e S u p re m e C o u r t.1 7 

H o w e v e r, d isa p p o in te d l i t ig a n ts fa c e d th e p ro s

p e c t th a t th e S u p re m e C o u rt Ju s tic e w h o h a d 

tr ie d th e c a se w o u ld a lso w rite th e C o u rt’ s o p in

io n  o n a p p e a l. T h a t ra re ly h a p p e n e d , b u t th e 

p o ss ib i l i ty m u st h a v e h a d a d e p re ss in g im p a c t 

u p o n th e a p p e lla te c a se lo a d . M a rsh a ll a n d 

W ill ia m  Jo h n so n n e v e r re v ie w e d th e ir o w n 

c a se s o n a p p e a l; S m ith T h o m p so n a n d 

B u sh ro d W a sh in g to n a f f irm e d th e m se lv e s 

tw ic e . S to ry a n d Jo h n M c L e a n a f f irm e d th e ir 

o w n C irc u it C o u rt d e c is io n s fo u r t im e s , a n d i t  is 

S to ry’ s a f f irm a n c e th a t h a m m e rs h o m e th e 

a p p e lla n t’ s d ile m m a :

T h e g ro u n d s u p o n w h ic h a d e c re e o f  

c o n d e m n a tio n w a s p ro n o u n c e d in  th e 

C irc u it C o u rt fu l ly  a p p e a r in  th e o p in io n 

o f  th a t c o u r t w h ic h a c c o m p a n ie s th is 

re c o rd . T h a t o p in io n h a s b e e n su b m it

te d to m y b re th re n , a n d a m a jo r ity o f  

th e m c o n c u r ....

Ju s t to  m a k e su re th e p o in t w a s w e ll ta k e n , th e 

S u p re m e C o u rt re p o r te r re p r in te d th e C irc u it 

C o u rt o p in io n b y  Ju s tic e S to ry .1 8

C h ie f Ju s tic e M a rsh a ll w a s se n s it iv e to  th e 

d is ru p tiv e e f fe c t th a t a p p e a ls f ro m  C irc u it C o u rts 

c o u ld h a v e u p o n S u p re m e C o u rt c o lle g ia l i ty . 

Ju s tic e S to ry a n d Ju s tic e Jo h n so n p re s id e d o v e r 

m a n y a d m ira lty tr ia ls , a n d th e y d isa g re e d o n 

a d m ira lty ju r isd ic t io n in  c o n tra c t m a tte rs . T h e ir 

p ro fe ss io n a l c o n f l ic ts a n d p e rso n a li ty c la sh e s 

o f te n in f la m e d te m p e rs a m o n g th e Ju s tic e s . 

M a rsh a ll w ise ly w e n t o u t o f  h is w a y to d is

c o u ra g e th e se c o n fro n ta tio n s . W h e n a S to ry 

o r Jo h n so n C irc u it C o u rt a d m ira lty c a se w a s o n 

a p p e a l, M a rsh a ll n e v e r a ss ig n e d a u th o rsh ip o f  

th e re v ie w in g o p in io n to  th e o th e r w a rr in g Ju s

t ic e . In s te a d , h e d e le g a te d th e ta sk to  a n e u tra l 

a d m ira lty e x p e r t, u su a lly Ju s tic e W a sh in g to n 

o r Ju s tic e B ro c k h o ls t L iv in g s to n .1 9

W h e n S u p re m e C o u rt Ju s tic e s ro d e th e c ir 

c u its th e y w o rk e d c lo se ly w ith  th e fe d e ra l D is

tr ic t Ju d g e s , a n d g a in e d n o t o n ly  th e te c h n ic a l 

su p p o r t th e y n e e d e d in  lo c a l p ro c e d u re b u t a lso 

a c lo se a c q u a in ta n c e w ith  ju d g e s in  th e lo w e r 

fe d e ra l c o u r ts . A s a c o n se q u e n c e , th e S u p re m e 

C o u rt c o lle c t iv e ly k n e w  b o th th e p ro b le m s th a t 

a f fe c te d th e lo w e r fe d e ra l c o u r ts a n d th e c o m

p e te n c e a n d p e rso n a li ty o f  th e ju d g e s w h o
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s ta f fe d th o se tr ib u n a ls . T h e re w a s n o n e e d fo r  

a n A d m in is tra t iv e O ff ic e o f  U n ite d S ta te s C o u rts 

in  Jo h n M a rsh a ll’ s d a y ! F u rth e rm o re , th e p re s

e n c e o f  th e Ju s tic e s in  th e C irc u it C o u rts h e lp e d 

to  u n ify  th e fe d e ra l ju d ic ia ry a n d to  re e n fo rc e 

th e in d e p e n d e n c e o f  lo w e r fe d e ra l c o u r t ju d g e s 

w h o o th e rw ise m ig h t h a v e b e e n iso la te d b y  

th e ir o f f ic e a n d ju d ic ia l a c tiv i ty .

T h e  A u th orsh ip  an d  D elivery  of  

S u p rem e  C ou rt  O p in ion s

O n e o f  th e m o st n o ta b le c h a n g e s in  S u

p re m e C o u rt p ro c e d u re im p le m e n te d b y  Jo h n 

M a rsh a ll w a s th e issu a n c e o f  a n o p in io n o f  th e 

C o u rt ra th e r th a n a llo w in g th e d e liv e ry o f  YXWVUTSRQPONMLKJIHGFEDCBAse

r ia tim  o p in io n s . C h ie f Ju s tic e O liv e r E llsw o rth 

m a y h a v e s ta r te d th is p ro c e ss b y u s in g b r ie f 

p er cu r ia m o p in io n s to  d isp o se o f  le ss s ig n if i

c a n t c a se s o n  th e S u p re m e C o u rt’ s d o c k e t. H o w 

e v e r , i t  w a s M a rsh a ll w h o e s ta b l ish e d th e u n i

ta ry o p in io n o f  th e C o u rt, a n d th e n a p p a re n tly 

a sse r te d h is p e rso n a l r ig h t to  d e liv e r th e o p in

io n s w h e n e v e r h e w a s p re se n t o n th e B e n c h . 

M a rsh a ll’ s p re e m in e n c e in  o p in io n d e liv e ry m a y 

w e ll h a v e b e e n b a se d u p o n h is se n io r i ty b y  

v ir tu e o f  b e in g C h ie f Ju s tic e . T h is e n tit le d h im  

to  p re s id e a t C o u rt se ss io n s , a n d e ith e r b y  tra

d it io n o r th ro u g h th e a c q u ie sc e n c e o f  h is e ld

e r ly  c o lle a g u e s , h e w a s th e Ju s tic e w h o sp o k e 

o n b e h a lf o f  th e S u p re m e C o u rt.2 0

C h ie f Ju s tic e M a rsh a ll’ s p re d o m in a n c e in  

o p in io n d e liv e ry c o n tin u e d fo r  a b o u t te n y e a rs 

a f te r h e b e c a m e C h ie f Ju s tic e . A fte r th a t, th e 

a rr iv a l o f  Ju s tic e S to ry , a n d a sp a te o f  d isse n ts 

c o n c e rn in g W a r o f  1 8 1 2 p r iz e c a se s , b ro k e th e 

p a tte rn . B y  th e e n d o f  h is c h ie f ju s t ic e sh ip , 

M a rsh a ll d e liv e re d a b o u t o n e - th ird o f  th e C o u rt 

o p in io n s issu e d .2 1 A lth o u g h m a n u sc r ip t e v i

d e n c e is n o t a v a ila b le to  d o c u m e n t m y  b e lie f , I  

su sp e c t th a t M a rsh a ll a u th o re d m o st, i f  n o t a ll , 

o f  th e o p in io n s th a t h e d e liv e re d o n b e h a lf o f  

th e C o u rt.2 2

U n ita ry o p in io n s o f  th e C o u rt w e re a v ita l 

p a r t o f  th e S u p re m e C o u rt’ s r ise to  p ro m in e n c e 

in  th e p u b lic e y e . M o st s ig n if ic a n tly , th e y m e a n t 

th a t th e S u p re m e C o u rt sp o k e a s a u n it in  re

g a rd to  m o st o f  th e v ita l c o n s ti tu t io n a l la w  d e

c is io n s o f  th e M a rsh a ll e ra . In  a d d it io n , th e 

C o u rt o p in io n s g a v e a m o d ic u m o f  p ro te c tio n 

to  in d iv id u a l Ju s tic e s a t a t im e w h e n th e C o u rt

w a s u n d e r h e a v y p o li t ic a l a tta c k . T h is m a y 

h a v e b e e n o f  p a r t ic u la r c o m fo r t to  Ju s tic e s W il 

l ia m  P a te rso n a n d S a m u e l C h a se , b o th o f  w h o m 

h a d b e e n o v e rb e a r in g in  p re s id in g o v e r p ro s

e c u tio n s o f  Je f fe rso n ia n n e w sp a p e r e d ito rs a n d 

a c c u se d in su rg e n ts in d ic te d in  c o n n e c tio n w ith  

th e F r ie s a n d W h isk e y R e b e ll io n s .2 3

O n th e o th e r h a n d , g a in in g su p p o r t fo r a 

m a jo r ity o p in io n d e m a n d e d th e n , a s i t  s ti l l  d o e s , 

th e c o m p ro m ise o f  d if fe re n c e s a m o n g th e 

C o u rt m e m b e rs . D u r in g th e M a rsh a ll y e a rs , 

th e b e s t d o c u m e n te d re c o rd o f  su c h a c o m

p ro m ise c o n c e rn e d N e w  Y o rk  s ta te’ s in so l

v e n c y la w s e n a c te d w h e n th e re w a s n o fe d

e ra l b a n k ru p tc y le g is la t io n . S tu rg es v . 

C ro w n in sh ie ld , d e c id e d in 1 8 1 9 , in v o lv e d 

th e N e w  Y o rk  s ta te in so lv e n c y s ta tu te , w h ic h 

w a s fo u n d to  b e re tro sp e c tiv e in  i ts o p e ra tio n 

a n d th u s v io la t iv e o f  th e fe d e ra l C o n s titu t io n’ s 

im p a irm e n t o f  C o n tra c t C la u se .2 4 E ig h t y e a rs 

la te r , in  h is se p a ra te o p in io n in  O g d en v . 

S a u n d ers ,1 5 Ju s tic e Jo h n so n e x p la in e d th e 

“ c o m p ro m ise”  b y  w h ic h th e C o u rt a rr iv e d a t a 

ju d g m e n t in  S tu rg es. H e w ro te :

T h e c o u r t w a s,. .. g re a tly d iv id e d .. . 

a n d th e ju d g m e n t p a r ta k e s a s m u c h o f  a 

c o m p ro m ise , a s o f  a le g a l a d ju d ic a tio n .

T h e m in o r ity th o u g h t i t  b e tte r to  y ie ld  

so m e th in g th a n r isk  th e w h o le . A n d , a l

th o u g h th e ir c o u rse o f  re a so n in g le d 

th e m to  th e g e n e ra l m a in te n a n c e o f  th e 

S ta te p o w e r o v e r th e su b je c t, c o n tro l le d 

a n d l im ite d a lo n e b y  th e o a th a d m in is

te re d to  a ll th e ir p u b lic fu n c tio n a r ie s to  

m a in ta in th e c o n s ti tu t io n o f  th e U n ite d 

S ta te s , y e t, a s d e n y in g th e p o w e r to  a c t 

u p o n a n te r io r c o n tra c ts c o u ld d o n o 

h a rm , b u t, in  fa c t, im p o se d a re s tr ic t io n 

c o n c e iv e d in  th e tru e sp ir i t o f  th e c o n

s ti tu t io n , th e y w e re sa tis f ie d to a c q u i

e sc e in  i t , p ro v id e d th e d e c is io n w e re 

so g u a rd e d a s to  se c u re th e p o w e r o v e r 

p o s te r io r c o n tra c ts , a s w e ll f ro m  th e 

p o s it iv e te rm s o f  th e a d ju d ic a tio n , a s 

f ro m  in fe re n c e s d e d u c ib le f ro m  th e re a

so n in g o f  th e c o u r t.2 6

T h e S tu rg es d isp o s it io n w o u ld su g g e s t e x

tra o rd in a ry e f fo r ts to  a rr iv e a t a s in g le o p in io n 

o f  th e C o u rt, e v e n th o u g h i t  o b sc u re d v ie w s
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S tu rg es v . C ro w n in sh ie ld ,dcbaZYXWVUTSRQPONMLKJIHGFEDCBA d e c id e d in  1 8 1 9 , in v o lv e d th e N e w Y o rk  s ta te in so lv e n c y s ta tu te , w h ic h w a s 

fo u n d to b e re tro sp e c tiv e in  i ts o p e ra tio n a n d th u s v io la t iv e o f th e fe d e ra l C o n s titu t io n’ s im p a ir

m e n t o f C o n tra c t C la u se . T h e s ta tu te h a d b e e n e n a c te d b e fo re th e p a ssa g e o f fe d e ra l b a n k ru p tc y 

le g is la t io n . P ic tu re d is a 1 7 8 9 i l lu s tra t io n o f a d e b to r’ s p r iso n o n W a te r S tre e t, w h e re in so lv e n t 

N e w Y o rk e rs w e re so m e tim e s in c a rc e ra te d .

s tro n g ly h e ld b y th e Ju s tic e s . A lth o u g h Ju s

t ic e Jo h n so n d o e s n o t n a m e th e C h ie f Ju s tic e 

a s th e a rc h ite c t o f  th is c o m p ro m ise , th e re w o u ld 

se e m to  b e l i t t le  d o u b t a b o u t h is ro le in  a rr iv in g 

a t th e m a jo r ity d e c is io n . S in c e th e C o u rt c o u ld 

n o t a g re e o n th e m o re b a s ic issu e s c o n c e rn in g 

fe d e ra l b a n k ru p tc y p o w e r a n d p ro p e r ty r ig h ts 

u n d e r th e C o n tra c t C la u se , i t  w a s b e s t to  p o s t

p o n e a d e c is io n s in c e th e re tro sp e c tiv e n a tu re 

o f  th e N e w  Y o rk  s ta tu te w a s a d e q u a te b a s is fo r  

a h o ld in g o f  u n c o n s ti tu t io n a l a p p lic a tio n .2 7 A s 

Ju s tic e Jo h n so n o b se rv e d , ra th e r d e r is iv e ly , i t  

w a s a c o m p ro m ise a n d n o t a le g a l ju d g m e n t. 

A n d  y e t is i t  n o t th e v e ry n a tu re o f  o p in io n s o f  

th e C o u rt th a t, to b e c o lle c t iv e , th e y m u st b e 

th e p ro d u c t o f  c o m p ro m ise s w o rk e d o u t in  C o n

fe re n c e ?

C h ie f Ju s tic e M a rsh a ll n e ith e r d o m in a te d 

h is c o lle a g u e s n o r d id  h e re sh a p e h is v ie w s to  

se c u re a ta c t ic a l a d v a n ta g e th ro u g h w rit in g  th e 

C o u rt’ s o p in io n . T h e h a z a rd o u s p o li t ic a l s itu a

t io n  o f  th e C o u rt, c o u p le d w ith  M a rsh a ll’ s n a tu

ra l g e n iu s fo r  in te rp e rso n a l re la t io n s , m a d e h im  

a s tro n g a n d e f fe c tiv e le a d e r a t a c r it ic a l s ta g e 

in  th e h is to ry o f  th e S u p re m e C o u rt.2 8 I t  w il l

b e h e lp fu l to  re c a l l , i f  o n ly  b r ie f ly , th e c irc u m

s ta n c e s u n d e r w h ic h M a rsh a ll to o k o f f ic e a s 

C h ie f Ju s tic e o f  th e U n ite d S ta te s .

T h e  C ou rt  an d  M arsh a ll in  1801

A lth o u g h w e h a v e a le ss th a n c o m p le te p ic

tu re o f  C h ie f Ju s tic e M a rsh a ll , th e su rv iv in g 

b its a n d p ie c e s o f  h is p a p e rs , c o u p le d w ith  a 

c a u tio u s g la n c e a t o f t- re p e a te d a n e c d o te s , p ro

v id e so m e se n se o f  h is m e th o d s o f  sm a ll g ro u p 

le a d e rsh ip . M a rsh a ll w a s e m p h a tic a l ly a 

“ p e o p le p e rso n ,”  a n in d iv id u a l w h o k e p t f r ie n d s 

fo r  l i fe ,  re g a rd le ss o f  th e ir p o li t ic a l a lle g ia n c e s . 

P o p u la r w ith  th e v o te rs , h e w a s h ig h ly su c

c e ss fu l in  h is y o u th a s a c a n d id a te fo r  th e V ir 

g in ia H o u se o f  D e le g a te s . In  1 7 9 8 h e w o n e le c

t io n  to  th e U n ite d S ta te s H o u se o f  R e p re se n ta

t iv e s in  a s tro n g ly Je f fe rso n ia n -R e p u b lic a n d is

tr ic t in  a n d a ro u n d R ic h m o n d . A  m e m b e r o f  th e 

M a so n ic o rd e r , h e se rv e d a s m a ste r o f  h is lo c a l 

lo d g e a n d d e p u ty g ra n d m a ste r fo r th e C o m

m o n w e a lth o f  V irg in ia  g ra n d lo d g e . W ith in  h is 

fa m ily  a n d in - la w  g ro u p , M a rsh a ll w a s k n o w n 

a s th e p e rso n w h o w o u ld b r in g s tre n g th a n d
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so la c e w h e n i l ln e ss o r d e a th c a m e to  c a ll .2 9 H is 

le tte rs to Jo se p h S to ry o n th e d e a th o f  h is 

c o lle a g u e’ s d a u g h te r re f le c t h is d e e p c o m p a s

s io n a n d e m p a th y w ith  th e su f fe r in g o f  a fe l lo w  

h u m a n b e in g .3 0 M a rsh a ll’ s f r ie n d s w e re b o th 

n u m e ro u s a n d lo y a l, fo r  th e C h ie f J u s t ic e’ s h e a r t 

w a s e v e n b ig g e r th a n h is u n g a in ly a n d la rg e 

f ra m e .

M a rsh a ll jo in e d th e S u p re m e C o u rt a t a c r it i 

c a l t im e in  i ts e x is te n c e . U n d e r C h ie f Ju s tic e s 

Jo h n Ja y a n d E llsw o rth , e a c h o f  th e Ju s tic e s 

se e m to  h a v e o p e ra te d q u ite in d e p e n d e n tly . 

T o a d e g re e , th is m a y w e ll h a v e b e e n d u e to  

th e c o n c e n tra t io n o f  b u s in e ss in  th e C irc u it 

C o u rts , a n d to th e re la t iv e ly l ig h t c a se lo a d 

o f  th e S u p re m e C o u rt. T h e l i te ra ry m a n ife s ta

t io n  o f  th is in d e p e n d e n c e w a s th e YXWVUTSRQPONMLKJIHGFEDCBAser ia tim o p in

io n , w h ic h , a lo n g w ith  C irc u it C o u rt g ra n d ju ry  

c h a rg e s , e x p o se d e a c h Ju s tic e to  p u b lic sc ru

t in y .3 1

A  p e rs is te n t p ro b le m w ith  th e S u p re m e 

C o u rt in  th e Ja y -E llsw o rth e ra w a s th e ra p id 

tu rn o v e r o f  Ju s tic e s . T h e S e n a te’ s re je c tio n o f  

Jo h n R u tle d g e’ s n o m in a tio n to  b e C h ie f Ju s tic e 

in  1 7 9 5 w a s a te m p o ra ry se tb a c k . B o th C h ie f 

Ju s tic e Ja y a n d C h ie f Ju s tic e E llsw o rth to o k 

le a v e o f  th e C o u rt to  a c c e p t d ip lo m a tic a p p o in t

m e n ts , a n d Ja y re s ig n e d h is se a t to  a c c e p t e le c

t io n  a s g o v e rn o r o f  N e w  Y o rk  s ta te . T h e se n se 

o f  d r if t ,  a n d th e la c k o f  “ h a n d s-o n”  le a d e rsh ip , 

m a y h a v e d e p re sse d th o se le f t b e h in d to c o n

d u c t th e S u p re m e C o u rt’ s b u s in e ss w ith  le ss 

th a n a fu l l  B e n c h . W ith in  th e C o u rt th a t a w a ite d 

M a rsh a ll’ s a rr iv a l, th e re m a y w e ll h a v e b e e n a 

h ig h g ro u p e x p e c ta tio n fo r a s tro n g e r le a d e r

sh ip s ty le a n d so m e p ro te c tio n f ro m  th e g la re 

o f  p u b lic i ty .3 2

M a rsh a ll c a m e to  th e S u p re m e C o u rt w ith  

fu l l  a p p re c ia t io n o f  h is a g e d if fe re n tia l f ro m  h is 

c o lle a g u e s , b u t h e a lso b ro u g h t a re p u ta tio n 

fo r  a s tu te p o li t ic a l se n s it iv i ty in  th e e x e rc ise o f  

b o th le g is la t iv e a n d e x e c u tiv e d u tie s . In  th e 

la s t y e a r o f  Jo h n A d a m s’  a d m in is tra t io n , i t  w a s 

M a rsh a ll w h o h a d b e e n m o st in f lu e n tia l in  th e 

d is tr ib u tio n o f  p a tro n a g e to F e d e ra l is t P a rty 

p o li t ic ia n s . M a rk e d a s a re sp e c te d A d a m s 

F e d e ra l is t, M a rsh a ll n e v e r th e le ss h a d m a in

ta in e d a re p u ta tio n fo r in te l l ig e n c e , c o o p e ra

t io n , a n d p ra g m a tism , a m o n g h is p o li t ic a l a d

v e rsa r ie s in  b o th p a r t ie s .3 3 P r io r to  h is a p p o in t

m e n t a s C h ie f Ju s tic e , M a rsh a ll se rv e d a s S e c

re ta ry o f  S ta te . T h a t p e r io d o f  se rv ic e f ro m  

Ju n e 1 8 0 0 th ro u g h th e M a rc h 1 8 0 1 in a u g u ra

t io n o f  P re s id e n t T h o m a s Je f fe rso n , g a v e 

M a rsh a ll v a s tly in c re a se d s ta tu s a m o n g m e m

b e rs o f  b o th p a r t ie s . H e p ro v id e d a s tu te d ip lo 

m a tic le a d e rsh ip in  s ta b i l iz in g re la t io n s w ith  

B r ita in , a n d w a s su c c e ss fu l in  g u id in g n e g o tia

t io n s w ith  re p u b lic a n F ra n c e , h a v in g p e rsu a d e d 

P re s id e n t A d a m s to su p p o r t h is m o d e ra te 

s ta n c e in  F ra n c o -A m e r ic a n re la t io n s . F in a l ly , 

M a rsh a ll w a s th e p r in c ip a l C a b in e t o f f ic e r in  

P h ila d e lp h ia , th e n th e fe d e ra l C a p ita l, w h e n 

A d a m s to o k in c re a s in g ly lo n g e r v a c a tio n s in  

M a ssa c h u se tts . T h e o v e ra l l d ire c tio n o f  th e 

fe d e ra l g o v e rn m e n t, a n d th e d isp e n sa tio n o f  

p a tro n a g e , b e c a m e M a rsh a ll’ s p r im a ry re sp o n

s ib i l i t ie s .3 4 A t  a t im e w h e n th e S u p re m e C o u rt 

re m a in e d a s th e so le su rv iv in g F e d e ra l is t 

b ra n c h o f  th e g o v e rn m e n t, M a rsh a ll’ s s ta t

u re a s a n a s tu te a n d su c c e ss fu l p o li t ic a l 

le a d e r g a v e th e Ju s tic e s n e w c o n f id e n c e a n d 

e sp r it . M a rsh a ll a lso b ro u g h t s ta b i l i ty . D r. 

C h a r le s H o b so n , th e e d ito r o f  M a rsh a ll’ s 

p a p e rs , c o n c lu d e s th a t “ c a u tio n , p ru d e n c e , 

a n d m o d e ra tio n w e re th e h a llm a rk s o f  . . . 

[M a rsh a ll’ s ] le a d e rsh ip .” 3 5

T h a t w a s a v e ry im p o r ta n t c h a n g e fo r  m e n 

w h o fa c e d n o t o n ly  s tro n g p o li t ic a l o p p o s it io n , 

b u t a lso a sh a rp ly d im in ish e d s ta tu s in  th e e y e s 

o f  th e ir c o u n try m e n , a n d in d e e d , a lso o f  th e m

se lv e s . W e h a v e a lre a d y m e n tio n e d th e h ig h ly  

in f la m m a to ry c o n d u c t o f  C irc u it C o u rt tr ia ls b y  

Ju s tic e s C h a se a n d P a te rso n , w h ic h le f t th e m 

a n d th e ir C o u rt c o lle a g u e s in  je o p a rd y o f  im 

p e a c h m e n t. In  a d d it io n to  th e im p e a c h m e n t a t

te m p t, Ju s tic e S a m u e l C h a se su f fe re d f ro m  tw o 

sk e le to n s in  h is c lo se t: d u r in g th e A m e r ic a n 

R e v o lu tio n , h e w a s d isc o v e re d to h a v e sp e c u

la te d in  w h e a t fu tu re s b a se d u p o n h is in s id e 

k n o w le d g e a s a m e m b e r o f  th e C o n tin e n ta l 

C o n g re ss ; a n d h e h a d c a m p a ig n e d a g a in s t ra t i

f ic a t io n o f  th e C o n s titu t io n in  M a ry la n d .3 6 Ju s

t ic e P a te rso n a lso h a d re a so n s b e y o n d th e im 

p e a c h m e n t th re a t to fe e l in se c u re . A  

sh o p k e e p e r’ s so n , h e m a d e g o o d b y  a tte n d in g 

P r in c e to n a n d b y  b e in g a d m itte d to  th e b a r . H is 

e f fo r ts in  su p p o r t o f  th e R e v o lu tio n g a in e d h im  

p re e m in e n c e in  N e w Je rse y p o li t ic s , b u t h is 

b io g ra p h e r d e ta i ls P a te rso n’ s la rg e ly fu t i le  e f

fo r ts to m a in ta in so c ia l c o n ta c ts w ith  fo rm e r 

c la ssm a te s a t P r in c e to n . F in a l ly , P a te rso n h a d
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b e e n th e le a d in g c o n te n d e r fo r  e le v a tio n to  th e 

c h ie f ju s t ic e sh ip a t th e t im e Jo h n M a rsh a ll 

w a s a p p o in te d .3 7

T h e o th e r A sso c ia te Ju s tic e s a lso h a rb o re d 

a p sy c h o lo g ic a l n e e d fo r a s tro n g a n d a s tu te 

le a d e r a s C h ie f Ju s tic e . Ju s tic e W ill ia m  C u sh in g 

o w e d h is ro y a l ju d g e sh ip to  h is fa th e r , w h o re

fu se d to re s ig n f ro m  th e M a ssa c h u se tts S u

p re m e C o u rt u n ti l h is so n w a s a p p o in te d . A n d  

C u sh in g h a d re fu se d th e c h ie f ju s t ic e sh ip w h e n 

i t  w a s o f fe re d to  h im  b y  P re s id e n t W a sh in g to n 

in  1 7 9 5,3 8 Ju s tic e A lf re d  M o o re d e liv e re d o n ly  

o n e o p in io n in  h is f iv e  y e a rs o n th e S u p re m e 

C o u rt; h is b io g ra p h e r r ig h tly  c o n c lu d e s th a t 

h is “ c a re e r m a d e sc a rc e ly a r ip p le in  A m e r ic a n 

ju d ic ia l h is to ry ,”  a n d th a t h e w a s o v e rsh a d o w e d 

b y  h is c o lle a g u e s .3 9 A m o n g th e Ju s tic e s a w a it

in g  M a rsh a ll’ s a rr iv a l, o n ly  B u sh ro d W a sh in g

to n p o sse sse d b o th th e s ta tu s a n d th e a b il i ty  

to  o p p o se th e n e w C h ie f Ju s tic e . B u t h e w a s a n 

o ld f r ie n d o f  th e C h ie f’ s . In d e e d , i t  w a s Jo h n 

M a rsh a ll w h o in  1 7 9 8 h a d re fu se d a p p o in tm e n t 

to th e S u p re m e C o u rt a n d u rg e d P re s id e n t 

A d a m s to a p p o in t Ju s tic e W a sh in g to n in  h is 

s te a d .4 0

B y  w a y o f  c o n tra s t to th e A sso c ia te Ju s

t ic e s , n e w ly a p p o in te d C h ie f Ju s tic e M a rsh a ll 

w a s a c o m b a t v e te ra n o f  th e A m e r ic a n R e v o lu

t io n  w h o h a d th e e n d o rse m e n t o f  G e o rg e W a sh

in g to n in  h is p o li t ic a l c a re e r . H is f r ie n d sh ip 

w ith  th e G e n e ra l’ s n e p h e w , Ju s tic e W a sh in g

to n , a lre a d y in v o lv e d h im  in  w rit in g th e 

P re s id e n t’ s b io g ra p h y . In  a d d it io n , h is p e r fo r

m a n c e a s A d a m s’  S e c re ta ry o f  S ta te w a s b o th 

su c c e ss fu l a n d h ig h ly c o m m e n d a b le . L itt le  

w o n d e r th a t h e e a s ily le g it im a te d h is le a d e r

sh ip o f  th e S u p re m e C o u rt a n d to o k u p o n h im 

se lf th e o b lig a tio n o f  p ro n o u n c in g i ts u n if ie d 

o p in io n . Ju s tic e Jo h n so n s iz e d u p th e s itu a

t io n  in  1 8 0 4 w h e n h e jo in e d th e S u p re m e C o u rt 

u p o n th e d e a th o f  Ju s tic e M o o re . H e re c a l le d 

th a t C h ie f Ju s tic e M a rsh a ll w ro te th e C o u rt o p in

io n s b e c a u se :

C u sh in g w a s in c o m p e te n t, C h a se c o u ld 

n o t b e g o t to  th in k  o r w rite— P a tte rso n 

[s ic ] w a s a s lo w  m a n a n d w il l in g ly  d e

c l in e d th e tro u b le , a n d th e o th e r tw o  

ju d g e s [ th a t is M a rsh a ll a n d W a sh in g

to n ] y o u k n o w  a re c o m m o n ly e s tim a te d 

a s o n e ju d g e .4 1

T h e  F irst  C h allen ge

I ro n ic a l ly , th e M a rsh a ll C o u rt o w e d a g re a t 

d e a l o f  i ts in te rn a l c o h e s io n to i ts a rc h e n e m y , 

P re s id e n t Je f fe rso n . I t  w a s h is a d a m a n t f ig h t 

a g a in s t M a rsh a ll a n d th e S u p re m e C o u rt th a t, 

m o re th a n a n y th in g e lse , m a d e i t  p o ss ib le fo r  

th e ju d ic ia ry to  r ise to  n e w le v e ls o f  d is t in c t io n 

a n d p o w e r. A s o f te n a s th e “ G re a t L a m a o f  th e 

M o u n ta in s”  in v o k e d p u b lic a n d p o li t ic a l p re s

su re a g a in s t th e C o u rt, ju s t a s f re q u e n tly C h ie f 

Ju s tic e M a rsh a ll d e v e lo p e d a d ro it le g a l m a n e u

v e rs to  tu rn th e s itu a tio n in to  a n e n h a n c e m e n t 

o f  ju d ic ia l p o w e r u n d e r th e C o n s titu t io n .

T h e fa m il ia r s to ry b e g in s w ith  th e re p e a l o f  

th e Ju d ic ia ry A c t  o f  1 8 0 1 , a n d th e re tu rn o f  S u

p re m e C o u rt Ju s tic e s to c irc u it d u tie s . S in c e 

th a t s ta tu te c re a te d a d d it io n a l ju d g e sh ip s th a t 

w e re f i l le d  b y  Jo h n A d a m s’  “ m id n ig h t a p p o in t

m e n ts”  o f  F e d e ra l is ts , i t  w a s a p r im e ta rg e t fo r  

re p e a l w h e n th e n e w a d m in is tra t io n to o k o f 

f ic e . O th e r ju d g e sh ip s w e re c re a te d b y  a le ss 

c o n tro v e rs ia l re o rg a n iz a tio n o f  c o u r ts in  th e 

D is tr ic t o f  C o lu m b ia . T h is a c t a u th o r iz e d ju s

t ic e s o f  th e p e a c e fo r  th e fe d e ra l c a p ita l d is tr ic t 

a n d th u s fo rm e d th e b a c k g ro u n d fo r th e YXWVUTSRQPONMLKJIHGFEDCBA
M a rb u ry c a se .4 2

W ith  C o n g re ss a n d th e W h ite H o u se se

c u re ly w ith in  th e ir c o n tro l, P re s id e n t Je f fe rso n 

a n d h is a ll ie s m o v e d p ro m p tly to  re v e rse w h a t 

th e F e d e ra l is ts h a d d o n e in  th e Ju d ic ia ry A c t  o f  

1 8 0 1 . T h e in d e p e n d e n t C irc u it C o u rts w e re a b o l

ish e d , a n d th e o ld sy s te m o f  c irc u it r id in g b y  

th e S u p re m e C o u rt w a s re e s ta b l ish e d . T h ro u g h 

a n o v e rs ig h t, c e r ta in ju s t ic e s o f  th e p e a c e c o m

m iss io n s h a d n o t b e e n d e liv e re d u n d e r th e D is

tr ic t o f  C o lu m b ia c o u r t a c t. T h e n e w S e c re ta ry 

o f  S ta te , Ja m e s M a d iso n , re fu se d th e a p p o in

te e s’  d e m a n d s fo r  th e se c o m m iss io n s . W ill ia m  

M a rb u ry a n d h is fe l lo w  w o u ld -b e ju s t ic e s o f  

th e p e a c e b ro u g h t a n o r ig in a l ju r isd ic t io n c a se 

in  M a rsh a ll’ s S u p re m e C o u rt, a sk in g th a t a m a n

d a m u s b e issu e d to  c o m p e l d e liv e ry . T o  fo re

s ta l l th e C o u rt’ s e n te r ta in m e n t o f  c h a lle n g e s to  

th e Ju d ic ia ry A c t ’ s re p e a l, a n d to  d e la y a c tio n 

o n M a rb u ry’ s p e tit io n , th e Je f fe rso n ia n C o n

g re ss c a n c e le d th e n e x t tw o  T e rm s o f  th e S u

p re m e C o u rt.

O f  th e tw o  issu e s ra ise d b y  C o n g re ss’ s a c

t io n s , th e m o st s ig n if ic a n t w a s w h e th e r th e 1 8 0 1 

s ta tu te h a d b e e n re p e a le d in  su c h a w a y th a t
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th e S u p re m e C o u rt Ju s tic e s m ig h t c o n s ti tu t io n

a lly  re su m e th e ir c irc u it d u tie s .4 3 G iv e n th e d e la y 

im p o se d u p o n th e C o u rt b y a c t o f  C o n g re ss , 

C h ie f Ju s tic e M a rsh a ll h a d m o re th a n a d e q u a te 

o p p o r tu n ity to  w rite to  h is c o lle a g u e s , re q u e s t

in g  th e ir a d v ic e c o n c e rn in g th is m a tte r . A ll  o f  

th e Ju s tic e s , w ith  th e e x c e p tio n o f  C h a se , c o n

c lu d e d th a t th e y sh o u ld re su m e th e ir c irc u it 

d u tie s , a n d in  d e c id in g YXWVUTSRQPONMLKJIHGFEDCBAS tu a r t v . L a ird  th e C o u rt 

p u b lic ly  a f f irm e d th a t d e c is io n .4 4 In  h is re fe rra l 

le tte r , M a rsh a ll in d ic a te d th a t h e w o u ld b e 

b o u n d b y  th e m a jo r ity o p in io n . W h e n th e m a t

te r w a s ra ise d in  th e S tu a r t a p p e a l, Ju s tic e 

C h a se a c q u ie sc e d in  th e m a jo r ity v ie w , a n d 

M a rsh a ll re c u se d h im se lf s in c e h e h a d h e a rd 

th e c a se w h ile s itt in g in  th e V irg in ia C irc u it 

C o u rt. T h e C o u rt’ s d e c is io n w a s a c irc u m sp e c t 

a c q u ie sc e n c e in  c o n g re ss io n a l a u th o r ity to  e s

ta b l ish th e lo w e r fe d e ra l c o u r t sy s te m .4 5

M a rsh a ll’ s c o n su lta t io n w ith  th e A sso c i

a te Ju s tic e s w e ll in  a d v a n c e o f  h e a r in g a rg u

m e n t o n th e m a tte r p ro v id e s a n in te re s tin g e x

a m p le o f  h is le a d e rsh ip s ty le . E v e n th o u g h h e 

w a s n e w o n th e C o u rt, h e so u g h t th e a d v ic e o f  

h is c o lle a g u e s . S u c h a p ro c e d u re m ig h t w e ll b e 

c o n s tru e d a s w e a k n e ss o n th e p a r t o f  M a rsh a ll . 

I t  m ig h t a lso b e se e n a s w h a t w e n o w c a ll 

T Q M — to ta l q u a li ty m a n a g e m e n t. S h a r in g d e

c is io n -m a k in g is a sk i l l  th a t e n h a n c e s su b o rd i

n a te s’  m o ra le a n d m a k e s th e m p a r t o f  th e m a n

a g e m e n t te a m , b u t i t  c a n e a s ily b e c o n s tru e d a s 

in d e c is iv e le a d e rsh ip . D o u b tle ss th e se 

th o u g h ts , e v e n i f  c o n s id e re d b y a d if fe re n t 

n a m e , m u st h a v e o c c u rre d to  M a rsh a ll . H o w 

e v e r m u c h h is c o n f id e n c e a n d s ta tu re a s C h ie f 

Ju s tic e c o n fe rre d p o w e r, M a rsh a ll to o k a c a l

c u la te d r isk  a t th e v e ry o u tse t o f  h is S u p re m e 

C o u rt se rv ic e w h e n h e so u g h t h is A sso c ia te 

Ju s tic e s’  c o u n se l a n d a d v ic e b e fo re d e a lin g w ith  

th e c irc u it c o u r t q u e s tio n .4 6

W h a t o c c u rre d n e x t v a lid a te d C h ie f Ju s tic e 

M a rsh a ll’ s c re d e n tia ls a s a n a s tu te p o li t ic ia n . 

S ix  d a y s a f te r S tu a r t v . L a ird ’ s a c q u ie sc e n c e in  

c o n g re ss io n a l re s tru c tu re o f  th e fe d e ra l c o u r ts , 

M a rsh a ll a n n o u n c e d th e C o u rt’ s d e c is io n in  

M a rb u ry v . M a d iso n .*1 D e ft ly  e lim in a tin g a ll 

issu e s o th e r th a n th e o r ig in a l ju r isd ic t io n o f  

th e S u p re m e C o u rt to issu e a w rit  o f  m a n d a

m u s, th e C h ie f Ju s tic e issu e d a n o p in io n o f  th e 

C o u rt th a t in c o rp o ra te d th e d o c tr in e o f  ju d ic ia l 

re v ie w in to  S u p re m e C o u rt p re c e d e n t. S h a p e d

b y  th e d o c tr in e o f  fu n d a m e n ta l c o n s ti tu t io n a l 

la w  a n d th e C o n s titu t io n’ s su p re m a c y o v e r le g

is la t iv e e n a c tm e n ts , ju d ic ia l re v ie w w a s in  g e n

e ra l u se th ro u g h o u t m a n y s ta te a n d fe d e ra l 

c o u r ts .4 8 M a rb u ry s im p ly re p re se n ts th e S u

p re m e C o u rt’ s d e c is io n to  a p p ly th e d o c tr in e to  

th e q u e s tio n o f  i ts o w n o r ig in a l ju r isd ic t io n .

W h a t is u n iq u e in  th e C o u rt’ s a c tio n , a n d 

h e n c e in  M a rsh a ll’ s s tra te g y , w a s n o t a d o p tio n 

o f  ju d ic ia l re v ie w , b u t ra th e r th e c o n f lu e n c e o f  

th e C o u rt’ s a c q u ie sc e n c e in  c irc u it d u tie s u n

d e r S tu a r t v . L a ird , a n d i ts d e n ia l o f  o r ig in a l 

ju r isd ic t io n a n d a sse r t io n o f  ju d ic ia l re v ie w in  

M a rb u ry . I f  n o t b e fo re , c e r ta in ly th e re a f te r , 

Je f fe rso n re c o g n iz e d a n a b le a d v e rsa ry in  th e 

n e w C h ie f Ju s tic e .

T h e Je f fe rso n ia n s p e rc e iv e d q u ite c o rre c tly 

th a t a ju d ic ia ry c o n tro l le d b y  F e d e ra l is ts , a n d 

n o w  a rm e d w ith  ju d ic ia l re v ie w , m ig h t w e ll  u n

d e rm in e th e ir e n tire le g is la t iv e p ro g ra m . T h e 

m e m b e rs o f  th e C o u rt, o n th e o th e r h a n d , h a d 

g o o d re a so n to  fe a r th e p o li t ic a l p o w e r w ie ld e d 

b y P re s id e n t Je f fe rso n a n d h is p a r ty in  C o n

g re ss . Im p e a c h m e n t p ro c e e d in g s w e re f i rs t  in i 

t ia te d a g a in s t D is tr ic t C o u rt Ju d g e Jo h n 

P ic k e r in g , a F e d e ra l is t ju r is t w h o f lu c tu a te d b e

tw e e n d ru n k e n s tu p o rs o n th e b e n c h a n d in 

sa n e ra v in g s a t h o m e . A fte r th e S e n a te c o n

v ic te d P ic k e r in g , th e H o u se o f  R e p re se n ta tiv e s 

p ro c e e d e d to  im p e a c h Ju s tic e C h a se— o n ly  to  

b e f ru s tra te d b y d e fe c tio n s f ro m th e 

Je f fe rso n ia n m a jo r ity . C h a se w a s a c q u itte d , a n d 

th e in d e p e n d e n c e o f  th e ju d ic ia ry w a s th u s a s

su re d , b u t th e S u p re m e C o u rt w a s n o t se c u re 

f ro m  le g is la t iv e a tta c k . In d e e d f ro m  1 8 0 1 u n ti l 

Je f fe rso n’ s d e a th in  1 8 2 6 , th e re w a s c o n tin u a l 

p re ssu re to  a lte r th e ju r isd ic t io n o f  th e S u p re m e 

C o u rt, p a r t ic u la r ly in  re g a rd to  i ts a u th o r ity to  

h e a r a p p e a ls f ro m  th e h ig h e s t c o u r ts o f  th e s ta te s 

in  fe d e ra l q u e s tio n c a se s .4 9

T h e  Jefferson ian  Ju stices  on  

th e  M arsh a ll C ou rt

T h e a d v a n c e d a g e o f  M a rsh a ll’ s F e d e ra l is t 

B re th re n , w ith  th e e x c e p tio n o f  th ir ty -n in e y e a r- 

o ld  B u sh ro d W a sh in g to n , g u a ra n te e d th a t th e 

C h ie f Ju s tic e w o u ld so o n b e re q u ire d to d e a l 

w ith  Je f fe rso n ia n a p p o in te e s . Ju s tic e Jo h n so n 

w a s th e f i rs t  Je f fe rso n ia n to  jo in  th e C o u rt. A s 

w e h a v e a lre a d y n o te d , Jo h n so n d id d is ru p t
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th e tra n q u il i ty o f  th e S u p re m e C o u rt, b u t se e m s 

to  h a v e d o n e so p r im a r i ly a f te r S to ry to o k h is 

se a t in  1 8 1 2 . Ju s tic e T h o m a s T o d d , a p p o in te d 

to th e C o u rt in  1 8 0 7 b y a n e x p a n s io n o f  th e 

C o u rt m e m b e rsh ip to  se v e n , w a s n e v e r e x c e p

t io n a l ly  p ro d u c tiv e o f  o p in io n s , a n d fo r  a t le a s t 

p a r t o f  h is t im e , w a s p re o c c u p ie d c o u r t in g h is 

se c o n d w ife . Ju s tic e B ro c k h o ls t L iv in g s to n , 

a f te r d is t in g u ish e d se rv ic e o n th e N e w Y o rk  

S u p re m e C o u rt, jo in e d th e C o u rt in  1 8 0 6 . G a b r ie l 

D u v a ll to o k h is se a t a t th e sa m e t im e S to ry d id , 

b u t h e w a s n o ta b le m o re fo r h is s i le n c e a n d 

la c k o f  o p in io n s , d isse n tin g o r o th e rw ise . A l 

th o u g h e a c h a p p o in te e u p to S to ry’ s a p p o in t

m e n t h a d im p e c c a b le Je f fe rso n ia n -R e p u b lic a n 

c re d e n tia ls , th e y a ll w e re m e n w ith  e x te n s iv e 

e x p e r ie n c e in  p ra c tic e a n d o n th e B e n c h . T h e y 

v a r ie d in  a b il i ty  a n d in  w i l l in g n e ss to  f i le  c o n

c u rr in g o r d isse n tin g o p in io n s , b u t a s a g ro u p 

th e y w e re m u c h b e tte r e q u ip p e d to c h a lle n g e 

M a rsh a ll’ s le a d e rsh ip th a n w e re th e ir F e d e ra l

is t p re d e c e sso rs . A n d  so w e m u st a sk , w h y  d id  

C h ie f Ju s tic e M a rsh a ll’ s C o u r t c o n tin u e to  fo l 

lo w  w h a t Je f fe rso n m o st c o n d e m n e d— a 

p ro n a tio n a lis t v ie w  o f  fe d e ra l ism , a n d a c o m

m e rc ia l, e c o n o m ic d iv e rs if ic a tio n , v ie w  o f  

A m e r ic a’ s fu tu re ?

T o  a n sw e r th a t q u e s tio n i t  is h e lp fu l to  lo o k  

b r ie f ly  a t th e re la t io n sh ip b e tw e e n th ir ty - th re e 

y e a r-o ld S to ry a n d f i f ty -se v e n y e a r-o ld 

M a rsh a ll w h e n th e y o u n g e r m a n jo in e d th e 

C o u rt in  1 8 1 2 . T h e M a ssa c h u se tts la w y e r a r

r iv e d in  W a sh in g to n w ith  a se n se o f  a n x ie ty , 

a n d p e rh a p s e v e n d e p re ss io n . Y e t, a s a fo rm e r 

m e m b e r o f  th e H o u se o f  R e p re se n ta tiv e s , a n d 

a s a p p e lla te c o u n se l in  YXWVUTSRQPONMLKJIHGFEDCBAF le tch er v . P eck , h e w a s 

a lre a d y a c q u a in te d w ith  m a n y o f  h is n e w c o l

le a g u e s . H is f i rs t im p re ss io n s o f  M a rsh a ll , 

L iv in g s to n , a n d W a sh in g to n h a d b e e n m o st 

fa v o ra b le . O f  M a rsh a ll , S to ry in  1 8 0 8 e x c la im e d 

th a t h e “ lo v e d h is la u g h , i t  is to o h e a r ty fo r  a n 

in tr ig u e r , a n d h is g o o d te m p e r a n d u n w e a r ie d 

p a tie n c e a re e q u a lly a g re e a b le o n th e b e n c h 

a n d in  th e s tu d y .”  Y o u n g S to ry q u ic k ly  se tt le d 

in to th e C o u rt’ s ro u tin e , a n d h is b io g ra p h e r , 

K e n t N e w m y e r, su g g e s ts th a t i t  w a s u n d o u b t

e d ly M a rsh a ll w h o d id th e m o st to e a se th e 

a n x ie ty o f  h is f i rs t fe w  d a y s .5 0

P ro fe sso r N e w m y e r c o rre c tly a sse sse s th e 

p o s it io n o f  M a rsh a ll o n th e C o u rt, a n d th e re la

t io n sh ip th a t so o n d e v e lo p e d b e tw e e n th e C h ie f

Ju s tic e a n d h is n e w e s t A sso c ia te Ju s tic e :

... th a n k s to  M a rsh a ll’ s g e n iu s fo r  le a d

e rsh ip , “ to g e th e r”  w a s th e w a y th e C o u rt 

w o rk e d , a t le a s t u n ti l th e in s t i tu t io n a l 

c r is is o f  th e m id -1 8 2 0 s . M a rsh a ll w a s 

c le a r ly th e c a ta ly t ic fo rc e o n th e C o u rt 

a t th e t im e o f S to ry’ s a sc e n s io n a n d 

a f te rw a rd a s w e ll.

... H e d id  n o t u su rp th e d u tie s o f  h is 

a sso c ia te s b u t, b y  v ir tu e o f  h is p a tie n c e , 

g ra c e , a n d g e n tle h u m o r, b ro u g h t fo r th  

w h a t th e y h a d to g iv e . A n d th is w a s 

th e k e y to S to ry’ s e a sy m a tr ic u la t io n a s 

w e ll a s h is c o n tr ib u tio n to  th e M a rsh a ll 

C o u r t. T h e C h ie f Ju s tic e s sa w h im  fo r  

th e le g a l g e n iu s th a t h e w a s a n d h a r

n e sse d h is e n e rg y to  th e c o lle c t iv e w o rk  

o f  th e C o u rt, e v e n i f  i t  m e a n t, a s i t  d id , 

su rre n d e r in g so m e o f  h is o w n p re e m i

n e n c e .5 1

M a rsh a ll’ s re a d y a c c e p ta n c e a n d e n c o u ra g e

m e n t o f  S to ry is a g o o d e x a m p le o f  a n e s ta b

l ish e d g ro u p le a d e r w il l in g ly  e n d o rs in g th e a b il i

t ie s o f  th e n e w c o m e r,5 2 a n d th e re b y re c ru it in g 

th e n e o p h y te in to c o o p e ra tio n w ith  th e g ro u p . 

S u c h a p p ro v a l o f  th e n e w m e m b e r’ s su p e r io r i ty 

im m e d ia te ly re l ie v e s th a t in d iv id u a l o f  th e n e e d 

to  im p re ss o th e rs . A t  th e sa m e t im e , a le a d e r’ s 

se lf -d e p re c a tio n is d isa rm in g , a n d i t  o b v ia te s 

th e n e e d fo r  th e n e w m e m b e r to  re so r t to  d e fe n

s iv e b e h a v io r .5 3

A s a n e w  m e m b e r o f  th e C o u rt, Ju s tic e S to ry 

b ro u g h t th e g if t  o f  a th o ro u g h l ib e ra l a r ts e d u

c a tio n a n d a s tro n g g ra sp o f  th e A n g lo -A m e r i

c a n a n d C o n tin e n ta l le g a l sy s te m s. M a rsh a ll 

a n d th e o th e rs w o u ld d ra w h e a v ily u p o n h is 

k n o w le d g e a n d s tro n g re a so n in g in  th e y e a rs 

a h e a d . H o w e v e r, h is in te g ra tio n in to  th e g ro u p 

o f  s itt in g Ju s tic e s d e p e n d e d to a c o n s id e ra b le 

d e g re e u p o n h is b e c o m in g a n a ttra c tiv e c o m

p a n io n : b y d e m o n s tra t in g sh a re d v a lu e s , a n d 

b y  e s ta b l ish in g so c ia l l in k s th a t d id  n o t re p re

se n t a th re a t to th e s ta tu s o f  h is fe l lo w  Ju s

t ic e s .5 4 I t  w a s in  th e se m a tte rs th a t th e C h ie f 

Ju s tic e’ s a c c e p ta n c e a n d a ss is ta n c e p ro v e d to  

b e in v a lu a b le .

S to ry h a d “ a n u n q u e n c h a b le c a p a c ity fo r  

ta lk in g ,”  a tra it h e a c q u ire d f ro m  h is m o th e r .
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“ W h y d id C h ie f 

Ju s tic e M a rsh a ll’ s 

C o u rt c o n tin u e to  

fo l lo w  w h a t 

P re s id e n t T h o m a s 

Je f fe rso n m o st 

c o n d e m n e d— a 

p ro n a tio n a lis t v ie w  

o f fe d e ra l ism a n d a 

c o m m e rc ia l v ie w  o f  

A m e r ic a’ s fu tu re ?”  

a sk s th e a u th o r . T h e 

a n sw e r c a n b e fo u n d 

b y e x a m in in g 

M a rsh a ll’ s re la t io n

sh ip w ith h is y o u n g 

a lly , Jo se p h S to ry .

A t  le f t is a l i th o 

g ra p h e d s i lh o u e tte 

o f th e G re a t C h ie f 

Ju s tic e .

P ro fe sso r N e w m y e r, n o tin g S to ry’ s h e a lth p ro b

le m s , c o m m e n te d th a t, “ U n fo r tu n a te ly , re c re

a tio n fo r  h im  w a s ta lk in g , n o t w a lk in g .”  O n th e 

o th e r h a n d , h e re sp e c te d h is fa th e r’ s “ g re a t a n d 

n a tu ra l ta c t a n d sa g a c ity w ith  l i t t le  p re te n se to  

le a rn in g .” 5 5 S to ry’ s e x p e r ie n c e s in  th e ro u g h 

a n d tu m b le p o li t ic s o f  N e w  E n g la n d a d d e d to  

h is n a tu ra l c o m b a tiv e n e ss a n d s tro n g a m b it io n . 

Y e t h e h a d b e e n a c tiv e in  b u ild in g p o li t ic a l 

b r id g e s b e tw e e n th e re m n a n ts o f  th e M a ssa

c h u se tts F e d e ra l is t p a r ty o n o n e h a n d , a n d l ik e 

m in d e d R e p u b lic a n s o n th e o th e r .5 6

D e sp ite th e ir su b s ta n tia l p e rso n a li ty d if fe r

e n c e s , th e re w a s m u c h a b o u t C h ie f Ju s tic e 

M a rsh a ll th a t S to ry a d m ire d . In  tu rn , M a rsh a ll 

se e m s to h a v e b e e n so m e th in g o f  a g u a rd ia n 

a n g e l, tu rn in g c o n f l ic t a w a y f ro m  th e lo q u a

c io u s S to ry’ s d o o r . S in c e th e A m e r ic a n R e v o

lu t io n , w h e n h e m o ll i f ie d  th e a n g e r o f  fe l lo w  

o f f ic e rs w h o fe lt s l ig h te d b y  th e ir c o m m a n d e rs , 

th e C h ie f Ju s tic e h a d b e e n a p e a c e m a k e r.5 7 H e 

d o u b tle ss p e r fo rm e d th e ta sk fo r S to ry a n d 

m a n y o th e rs , b u t o n e in s ta n c e f ro m  M a rsh a ll’ s 

ju d ic ia l c a re e r is c le a r ly d o c u m e n te d . A p p a r

e n tly e ith e r d u r in g a rg u m e n t, o r in  th e o ra l d e

l iv e ry  o f  a n o p in io n , S to ry h a d re fe rre d to  a tto r

n e y L itt le to n W a lle r T a z e w e ll’ s a rg u m e n t a s 

b e in g “ su b tle .”  T h e c h a ra c te r iz a tio n ra n k le d 

b e c a u se o f  e x tra n e o u s c irc u m sta n c e s , a n d i t  

fe l l  to  M a rsh a ll to  e x p la in S to ry’ s la c k o f  m a lic e 

to T a z e w e ll a n d to p e rsu a d e S to ry to re m o v e 

th e o f fe n d in g c o m m e n t f ro m  th e p r in te d o p in

io n .5 8

A fte r a m o d e s t c o n tr ib u tio n to  th e C o u rt’ s 

o p in io n s in  th e 1 8 1 2 T e rm , S to ry h it h is s tr id e 

f ro m  1 8 1 3 th ro u g h 1 8 1 7 , s in c e th e d o c k e t w a s
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h e a v ily w e ig h te d to w a rd m a rit im e a n d p r iz e 

c a se s , a re a s l i t t le  k n o w n to M a rsh a ll a n d th e 

o th e r A sso c ia te Ju s tic e s . T h e C o u rt’ s C o n fe r

e n c e s u n d o u b te d ly b e c a m e m o re h e a te d a s th e 

fu l l  im p a c t o f  S to ry’ s in te l le c t a n d v o lu b i l i ty  

w e re fe lt . A s N e w m y e r su g g e s ts , th e se c h a r

a c te r is t ic s i r r i ta te d c o lle a g u e s o n th e B e n c h , 

b u t C h ie f Ju s tic e M a rsh a ll w a s a b le to  so o th e 

h u r t fe e l in g s a n d m o v e th e C o u rt fo rw a rd in  i ts 

b u s in e ss .5 9

W h ile i t  w o u ld b e u n w ise to  g e n e ra l iz e f ro m  

th e re la t io n sh ip b e tw e e n M a rsh a ll a n d S to ry , i t  

se e m s sa fe to su g g e s t th a t m a n y tra its e x h ib

i te d b y  th e C h ie f Ju s tic e in  th is f r ie n d sh ip w e re 

a lso p re se n t in  h is a sso c ia t io n w ith  o th e r m e m

b e rs o f  th e S u p re m e C o u rt. T h e C o u rt c o n tin

u e d to b e v e ry m u c h M a rsh a ll’ s C o u rt, e v e n 

a f te r th e a c c e ss io n o f  Je f fe rso n ia n Ju s tic e s . 

M a rsh a ll’ s d isse n t in  YXWVUTSRQPONMLKJIHGFEDCBAO g d en v . S a u n d ers , s tr ik

in g th o u g h i t  a p p e a rs in  th e h in d s ig h t o f  h is

to ry , d id  n o t b e g in a se r ie s o f  d isse n ts b y  th e 

C h ie f Ju s tic e .6 0 Ju s tic e H e n ry B a ld w in’ s m e n

ta l b re a k d o w n a n d a g g re ss iv e b e h a v io r w a s 

ta k e n in  s tr id e . T h e C o u rt m a n a g e d to  a c h ie v e 

a m o d ic u m o f  u n ity  in  i ts  a p p ro a c h to  th e C h e ro

k e e c a se s d e sp ite th e fa c t th a t th e l i t ig a tio n 

b e tw e e n re p o r te rs H e n ry W h e a to n a n d R ic h

a rd P e te rs h a d sh a rp ly p o la r iz e d th e C o u rt.6 1

C h ie f Ju s tic e M a rsh a ll’ s a b il i ty  to  m a in ta in 

u n ity a m o n g m e m b e rs o f  th e C o u rt su g g e s ts 

th a t h is “ p e o p le sk i l ls ,”  su p p le m e n te d b y  th e 

c irc u m sta n c e s o f  th e C o u rt in  1 8 0 1 , a n d th e v e ry 

n a tu re o f  th e C o u rt’ s b u s in e ss , d re w th e Ju s

t ic e s to g e th e r in to  a c o h e re n t u n it. A t  th e o u t

se t o f  M a rsh a ll’ s c h ie f ju s t ic e sh ip th e re w a s a 

v a c u u m in  le a d e rsh ip (a n d p e rh a p s in  p re s tig e ) , 

w h ic h h e im m e d ia te ly f i l le d . H is sa g a c ity in  

p o li t ic a l m a n e u v e r w a s d e m o n s tra te d b y th e 

p a ire d d e c is io n s in  S tu a r t v . L a ird  a n d M a rb u ry . 

O n ly a f te r h e h a d a sse r te d th is le a d e rsh ip d id  

th e Je f fe rso n ia n a p p o in te e s b e g in to a rr iv e . 

M a rsh a ll’ s q u ie t c h a rm a n d w il l in g n e ss to  sh a re 

d e c is io n m a k in g w ith  h is c o lle a g u e s , fa c i l i ta te d 

th e c o n tin u e d u se o f  th e m a jo r ity o p in io n e v e n 

a f te r M a rsh a ll c e a se d to  b e th e p r im a ry so u rc e 

o f o p in io n s o f  th e C o u rt. H o w e v e r, C o u rt 

re c o rd s sh o w th a t M a rsh a ll’ s a b se n c e f ro m  th e 

B e n c h tr ig g e re d a te n d e n c y to w a rd ser ia tim 

o p in io n s . “ W h e n th e c a t w a s a w a y , th e m ic e 

d id  p la y ,” 6 2 q u ip p e d Ju s tic e W ill ia m  Jo h n so n’ s 

b io g ra p h e r , D o n a ld M o rg a n .

O n th e o th e r h a n d , th e v e ry n a tu re o f  th e 

C o u rt’ s w o rk  a n d th e b a c k g ro u n d o f  i ts m e m

b e rs m a d e fo r  c o h e s io n . T h is w a s, a f te r a ll , a 

c o u r t o f  la w  c o m p o se d o f  m e n tra in e d fo r  th e 

B e n c h a n d b a r . I t  w a s a c o u r t in  w h ic h a p p o in t

m e n ts fo r  l i fe  in su la te d th e m e m b e rs f ro m  p o

l i t ic a l  re tr ib u tio n , p a r t ic u la r ly a f te r th e d e b a c le 

o f  th e C h a se im p e a c h m e n t tr ia l in  1 8 0 5 . T h e 

e q u a li ty o f  S u p re m e C o u rt Ju s tic e s in  v o tin g 

o n c a se d isp o s it io n m a d e p e rsu a s io n a n d e x

c h a n g e s o f  a d v ic e th e w a y in  w h ic h d e c is io n s 

w e re re a c h e d . T h e C o u rt w a s w h a t P ro fe sso r 

P e te r M . B la u h a s d e sc r ib e d a s a w o rk  g ro u p 

th a t w a s a m u tu a l p a r tn e rsh ip . S u c h g ro u p s 

e x is t w h e n th e in d iv id u a l m e m b e rs h a v e a b o u t 

th e sa m e c o m p e te n c e , a n d th e re is le sse n e d 

a n x ie ty c o n c e rn in g s ta tu s b e c a u se o f  th a t e q u a l

i ty . 6 3

In  a d d it io n , th e S u p re m e C o u rt d e c id e d 

c a se s b y  fo rm in g m a jo r ity c o a li t io n s a m o n g th e 

Ju s tic e s . O n ly in  th a t w a y c o u ld a c o m m o n 

p u rp o se b e a c h ie v e d . P ro fe sso r B la u su g g e s ts 

th a t su c h a s itu a tio n n o t o n ly c re a te s a n e e d 

fo r  le a d e rsh ip , b u t th a t i t  a c tu a l ly fa c i l i ta te s i ts 

d e v e lo p m e n t.

In  g ro u p s th a t h a v e c o m m o n o b je c tiv e s ,

..., th e in d iv id u a l w h o m a k e s th e m a jo r 

c o n tr ib u tio n to th e ir a tta in m e n t o b li

g a te s a ll  m e m b e rs to  a c c e p t h im  a s th e ir 

su p e r io r in  re tu rn fo r th e a d v a n ta g e s 

th e y a ll d e r iv e f ro m  h is e f fo r ts .6 4

D e c is io n m a k in g w a s a lso fa c i l i ta te d b y  th e 

Ju s tic e s’  c o m m o n b a c k g ro u n d in  th e le g a l p ro

fe ss io n , a n d in  m a n y c a se s b y  p a s t e x p e r ie n c e 

o n s ta te c o u r ts . W h ile la w y e rs d o n o t n e c e s

sa r i ly a g re e , a c o m m o n fo u n d a tio n in  le g a l re a

so n in g m a k e s i t  p o ss ib le fo r th e m to id e n ti fy  

th e n a tu re o f  th e ir d isa g re e m e n ts . In  a d d it io n , 

p ra c tic in g la w y e rs q u ic k ly le a rn th e v a lu e o f  

c o m p ro m ise , w h ic h in  tu rn d e m a n d s th a t d is

c u ss io n b e tw e e n o p p o s in g c o u n se l ta k e p la c e 

o n a p ro fe ss io n a l le v e l a n d n o t b e c o m e p e r

so n a lly o f fe n s iv e .

Iso la tion  an d  C oh esion

S o c io lo g is ts a n d so c ia l p sy c h o lo g is ts te l l 

u s th a t o p p o s it io n b y  e x te rn a l fo rc e s m a k e s a n 

in -g ro u p m o re c o h e s iv e .6 5 T h e M a rsh a ll C o u rt
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C h ie f Ju s tic e M a rsh a ll m a n a g e d to m a in ta in 

u n ity o n th e C o u rt d e sp ite v a r io u s te n s io n s . 

E v e n th e m e n ta l b re a k d o w n a n d a g g re ss iv e b e

h a v io r o f Ju s tic e H e n ry B a ld w in (a b o v e ) w a s 

ta k e n in s tr id e .

c e r ta in ly g iv e s e v id e n c e o f  th a t p h e n o m e n o n . 

E v e n a f te r th e a p p o in tm e n t o f  a Je f fe rso n ia n - 

R e p u b lic a n m a jo r ity , th e C o u r t re ta in e d i ts u n a

n im ity , a n d se e m e d to fo l lo w  M a rsh a ll’ s le a d . 

In  a fu ry , fo rm e r P re s id e n t Je f fe rso n w ro te to 

Ju s tic e Jo h n so n in  1 8 2 2 , b e ra tin g h im  fo r h is 

fa i lu re to d isse n t f ro m  M a rsh a ll’ s o p in io n s .6 6 

A lth o u g h Jo h n so n’ s d isse n t ra te in c re a se d 

s l ig h tly , h e w a s n o t p e rsu a d e d to p o se a c o n

t in u in g c h a lle n g e to M a rsh a ll’ s le a d e rsh ip . 

U n d o u b te d ly , th e re w a s fa r m o re d isa g re e m e n t 

a m o n g th e Ju s tic e s th a n th e p u b lic re c o rd re

v e a ls , b u t e a c h o f th e m re a l iz e d th a t in s t i tu

t io n a l su rv iv a l d e p e n d e d u p o n so lid a r ity in  th e 

p u b lic e y e . S ig n if ic a n tly , M a rsh a ll’ s o n ly  d is

se n t in  a c o n s ti tu t io n a l c a se o c c u rre d in  YXWVUTSRQPONMLKJIHGFEDCBAO g d en 

v . S a u n d ers , d e c id e d in  1 8 2 7 , tw o y e a rs a f te r 

Je f fe rso n’ s d e a th .6 7

T h e Ju s tic e s’  iso la t io n f ro m  th e so c ia l a c

t iv i t ie s o f  th e n a tio n a l c a p ita l a d d e d to th e ir 

c o h e s io n . Je f fe rso n se g re g a te d th e Ju s tic e s 

f ro m  a ll b u t th e m o st fo rm a l g o v e rn m e n ta l a n d

c e re m o n ia l e v e n ts , th e re b y d r iv in g th e m e v e n 

c lo se r to g e th e r . P ro fe sso r B la u su g g e s ts th a t 

e x c lu s io n a n d iso la t io n p ro m o te s e x te n s iv e in 

g ro u p a sso c ia t io n a n d c o m m u n ic a tio n— a n d a n 

e x c e lle n t o p p o r tu n ity to d isc u ss g r ie v a n c e s 

a g a in s t o p p re sso rs . F u rth e rm o re , h e p o in ts o u t 

th a t iso la t io n w e a k e n s th e so c ie ta l re s tra in ts 

th a t m ig h t o th e rw ise b e im p o se d o n th e e x

c lu d e d g ro u p th ro u g h c o m m u n ity n o rm s.6 8

S o c ia l e x c lu s io n o f  th e S u p re m e C o u rt Ju s

t ic e s p e rs is te d th ro u g h o u t th e Je f fe rso n y e a rs , 

b u t th e C o u rt g a in e d so c ia l re sp e c ta b i l i ty d u r

in g th e M a d iso n a d m in is tra t io n— in  fa c t, o n e 

m ig h t sa y i t  “ m a rr ie d”  in to  th e so c ia l w h ir l . Ju s

t ic e T o d d , w h o jo in e d th e C o u rt in  1 8 0 7 , w a s a 

w id o w e r, a n d so o n w a s p a y in g c o u r t to L u c y 

P a y n e , D o lly  M a d iso n’ s n ie c e . T h e y m a rr ie d in  

th e W h ite H o u se in 1 8 1 2 , a n d th e S u p re m e 

C o u rt g a in e d a fo o t in  th e d o o r . T h a t c la im  to  

so c ia l a c c e p ta b i l i ty w a s e n h a n c e d w h e n C h ie f 

Ju s tic e M a rsh a ll’ s g ra m m a r sc h o o l c la ssm a te , 

Ja m e s M o n ro e , b e c a m e P re s id e n t in  1 8 1 7 . H o w 

e v e r , th e C o u rt’ s in i t ia l se c lu s io n f ro m  

W a sh in g to n’ s so c ia l l i fe  h a d g iv e n b ir th to a 

n e w tra d it io n th a t w o u ld w e ll se rv e th e g o a l o f  

S u p re m e C o u rt u n a n im ity .6 9

S in c e th e ir w iv e s d id n o t a c c o m p a n y th e 

Ju s tic e s to th e W a sh in g to n se ss io n s o f  th e 

S u p re m e C o u rt, th e Ju s tic e s d e c id e d to ro o m 

to g e th e r in  th e sa m e b o a rd in g h o u se . W e d o 

n o t k n o w i f  th is p re d a te d M a rsh a ll’ s jo in in g  

th e C o u rt, b u t th e m o v e m e n t o f  th e c a p ita l to  

W a sh in g to n a n d th e re su lt in g la c k o f  a m e n i

t ie s , m a y w e ll h a v e m a d e th is a M a rsh a ll in n o

v a tio n . D u r in g M a rsh a ll’ s c h ie f ju s t ic e sh ip , th e 

b o a rd in g -h o u se a rra n g e m e n t p e rm itte d in fo r

m a l c o n fe re n c in g o v e r m e a ls a n d in  th e e v e n in g 

h o u rs .7 0 T h e c o n v iv ia l i ty o f  th e b o a rd in g h o u se 

p ro v id e d a n e x c e lle n t b a c k g ro u n d a g a in s t 

w h ic h th e C o u rt m ig h t w o rk  o u t c o m p ro m ise s 

th a t w e re n e c e ssa ry fo r  u n ita ry C o u rt o p in io n s . 

I t  w a s a s itu a tio n th a t c a p ita l iz e d o n M a rsh a ll’ s 

u se o f  h is fo rm id a b le “ p e o p le sk i l ls .”

A s th e c ity  o f  W a sh in g to n tra n s fo rm e d f ro m  

a sw a m p y to w n w ith  u n p a v e d s tre e ts in to  a n a

t io n a l c a p ita l, th e b o a rd in g h o u se tra d it io n w a s 

u n d e rm in e d . In 1 8 2 8 th e C o u rt re p u lse d a 

fe m in in e a ssa u lt u p o n i ts m o n a s tic l iv in g  a r

ra n g e m e n ts . Ju s tic e S to ry’ s w ife  a c c o m p a n ie d 

h im  to W a sh in g to n a n d a rra n g e m e n ts w e re 

m a d e fo r  h e r to  re s id e w ith  S to ry in  th e C o u rt’ s



16 JO U R N A L  1998 , V ol. IdcbaZYXWVUTSRQPONMLKJIHGFEDCBA

b o a rd in g h o u se . M a rsh a ll g ru d g in g ly a c q u i

e sc e d w ith  a c h iv a lro u s c o m m e n t a b o u t h o w  

p le a sa n t i t  w o u ld b e to  h a v e fe m a le c o m p a n y 

to  l ig h te n th e ir so c ia l h o u rs . H o w e v e r, h e fo l 

lo w e d w ith  a p o in te d o b se rv a tio n to  S to ry th a t 

h e h o p e d S a ra h S to ry’ s p re se n c e w o u ld n o t 

d is tra c t th e Ju s tic e f ro m  a tte n tio n to  th e C o u rt’ s 

b u s in e ss . E ith e r th e S to ry s to o k th e h in t th e 

fo l lo w in g  y e a r , o r th e la d y t i re d o f  le g a l ta b le 

ta lk . In  a n y e v e n t, sh e re m a in e d a t h o m e d u r

in g  th e su c c e e d in g T e rm s o f  th e M a rsh a ll C o u rt. 

H o w e v e r, M a rsh a ll’ s f ra te rn ity o f  ju r is ts w a s 

m o re v u ln e ra b le to  th e g ro w in g l ik e l ih o o d th a t 

n e w ly a p p o in te d Ju s tic e s w o u ld a lre a d y h a v e 

a re s id e n c e in  W a sh in g to n , o r  w o u ld m o v e th e ir 

fa m il ie s th e re u p o n a p p o in tm e n t. T h is b e g a n 

in  1 8 2 9 w h e n Ju s tic e Jo h n M c L e a n , fo rm e r ly 

P o s tm a s te r G e n e ra l a n d a re s id e n t o f  W a sh in g

to n , re fu se d to m o v e o u t o f  h is o w n h o m e to  

jo in  th e C o u rt in  i ts b o a rd in g h o u se .7 1

W h ile h is to r ia n s h a v e k n o w n a b o u t 

M a rsh a ll’ s b o a rd in g h o u se fo r  m a n y y e a rs , i t  is 

re m a rk a b le th a t i t  h a s n o t b e e n h ig h l ig h te d a s 

a n im p o r ta n t in s tru m e n t fo r  c o h e s io n a n d tra n

q u il i ty  a m o n g th e Ju s tic e s . S tu d e n ts o f  g ro u p 

d y n a m ic s p o in t o u t th a t so u n d d e c is io n m a k in g 

is  th e p ro d u c t o f  c o n s tru c tiv e d isa g re e m e n t a n d 

d e b a te w ith in  a g ro u p , a n d th is is c a lle d c o g n i

t iv e c o n f l ic t. H o w e v e r, i f  th e d if fe re n c e s b e

c o m e p e rso n a liz e d a n d fe e l in g s a re d a m a g e d , 

a n im o s ity c a n d e v e lo p a n d b e d e s tru c tiv e to  

fu tu re g ro u p e f fo r ts . T h is is c a lle d a f fe c tiv e 

c o n f l ic t.7 2 T h e o n ly s ig n if ic a n t in d ic a tio n o f  

a f fe c tiv e c o n f l ic t o n th e M a rsh a ll C o u rt se e m s 

to b e th e c o m p e tit iv e n e ss a n d p e rso n a l a v e r

s io n th a t p e rs is te d b e tw e e n Ju s tic e S to ry a n d 

Ju s tic e Jo h n so n . T o a d e g re e , th is m a y h a v e 

b e e n fu e le d b y  ju r isp ru d e n tia l d isa g re e m e n ts , 

b u t Ju s tic e S to ry’ s te n d e n c y to  sp e a k e n d le ss ly 

w ith  a g re a t sh o w o f  e ru d it io n m a y w e ll h a v e 

i r r i ta te d n o t o n ly Jo h n so n , b u t a lso a n n o y e d 

o th e r m e m b e rs o f  th e C o u rt. Jo h n so n w a s 

k n o w n to h a v e a q u ic k te m p e r a n d so m e 

b e h a v io r ia l a sp e c ts th a t w e w o u ld to d a y c h a r

a c te r iz e a s la c k in g in  so c ia l g ra c e s . H e m a y 

th u s h a v e h a d le ss to le ra n c e fo r S to ry’ s la w  

le c tu re s th a n d id th e o th e r Ju s tic e s . T h e y in  

tu rn d e p lo re d Jo h n so n’ s v e rb a l a tta c k u p o n th e 

C h ie f Ju s tic e in  th e c o u rse o f  M a rsh a ll’ s p u b lic 

d e liv e ry o f  a n 1 8 2 0 S u p re m e C o u rt o p in io n .7 3

T h e b o a rd in g -h o u se a rra n g e m e n t m a x i

m iz e d th e p re ssu re to  re so lv e p ro fe ss io n a l d is

a g re e m e n ts in  a n o n e m o tio n a l a n d im p e rso n a l 

w a y . I t  is n o t e a sy to w o rk w ith  c o lle a g u e s 

a f te r a n a rg u m e n t; i t  w o u ld b e a c u te ly p a in fu l 

to d o so i f  th e y a re th e so le so u rc e o f  so c ia l 

c o m p a n io n sh ip , a n d y o u a re re q u ire d to e a t 

b re a k fa s t, lu n c h , a n d d in n e r w ith  th e m . In  su c h 

a n a tm o sp h e re , u n a n im ity o f  o p in io n is m o re 

e a s ily a c h ie v e d , a n d C h ie f Ju s tic e M a rsh a ll’ s 

in te rp e rso n a l sk i l ls w o u ld h a v e h a d th e ir g re a t

e s t im p a c t u p o n h is fe l lo w  Ju s tic e s .

C h ief  Ju stice  M arsh a ll’s  L ead ersh ip  S ty le

A s C h ie f Ju s tic e , M a rsh a ll s te p p e d in to  th e 

ro le a n d s ta tu s o f  b e in g th e d e s ig n a te d le a d e r 

o f  th e C o u rt, a s h a s e v e ry C h ie f Ju s tic e b e fo re 

a n d a f te r h im . H o w e v e r, h is u n iq u e c o n tr ib u

t io n  to  th a t o f f ic e w a s th e m a n n e r in  w h ic h h e 

g a in e d th e c o n f id e n c e a n d su p p o r t o f  h is A s

so c ia te Ju s tic e s . H is a c h ie v e m e n ts in  th is re

g a rd d e se rv e to  b e e x a m in e d in  te rm s o f  th e ir 

im p a c t o n th e S u p re m e C o u rt a s a n in s t i tu t io n .

W e te n d to ig n o re th e su b s ta n tia l c o n tin u ity 

th a t e x is ts f ro m  o n e c h ie f ju s t ic e sh ip to  th e n e x t. 

In d e e d , a p p o in tm e n t to th e S u p re m e C o u rt 

w o u ld se e m to  c o n fe r n o t o n ly  l i fe t im e te n u re , 

b u t a lo n g l i fe  in  w h ic h to e n jo y th a t te n u re . 

F o r e x a m p le , Ju s tic e M c L e a n’ s se rv ic e e x te n d e d • 

f ro m  M a rsh a ll’ s la s t f iv e y e a rs th ro u g h th e 

T a n e y C o u rt’ s YXWVUTSRQPONMLKJIHGFEDCBAD red S co tt v . S a n fo rd d e c is io n 

in  1 8 5 7 . S u c h lo n g e v ity c a n d o m u c h to  in s t i tu

t io n a l iz e m o d e s o f  d e c is io n m a k in g a n d so c ia l

iz a t io n . T o  w h a t e x te n t d o e s M a rsh a ll’ s a c h ie v e

m e n t c o n tin u e to in f lu e n c e th e C o u rt a n d i ts 

m e m b e rs?

S in c e M a rsh a ll’ s d a y , th e S u p re m e C o u rt 

h a s c o n tin u e d i ts p ra c tic e o f  u su a lly sp e a k in g 

w ith  a u n if ie d v o ic e th ro u g h a m a jo r ity o p in

io n . R e a c h in g a g re e m e n t a m o n g se v e ra l v e ry 

in d e p e n d e n t a n d s tro n g ly o p in io n a te d c o l

le a g u e s is n o s im p le ta sk . H o w e v e r, o u tr ig h t 

c o n f l ic t a n d o v e r t b e ll ig e re n c e b e tw e e n m e m

b e rs o f  th e C o u rt, su c h a s e m e rg e d in  th e c h ie f 

ju s t ic e sh ip s o f  H a r la n F isk e S to n e a n d F re d 

V in so n , h a s fo r tu n a te ly b e e n a ra re o c c u r

re n c e .7 4 M a jo r ity  o p in io n s a n d c o lle g ia l d e c o

ru m  a re in s t i tu t io n a l h a llm a rk s th a t b e a r th e 

M a rsh a ll s ta m p . B y  w a y o f  c o ro l la ry , c o n c u r

r in g o r d isse n tin g o p in io n s , e v e n th o u g h th e y 

m a y c o n ta in b a rb e d a n d sh a rp c r it ic ism  o f  th e
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m a jo r ity , d o n o t d e sc e n d to th e le v e l o f  p e r

so n a l a tta c k . M e m b e rs o f  th e C o u rt re c o g n iz e 

th a t y e s te rd a y’ s o p p o n e n t in  C o n fe re n c e m a y 

b e to m o rro w’ s a lly . K e e p in g c o g n it iv e (a n d 

th e re fo re , c o n s tru c tiv e ) c o n f l ic t f re e f ro m  p e r

so n a l in v e c tiv e m a y w e ll b e o n e o f  M a rsh a ll’ s 

m o st v a lu a b le le g a c ie s .

O n e o f  M a rsh a ll’ s m o st u se fu l ta le n ts w a s 

h is e a se in  c o n su lt in g w ith  h is A sso c ia te Ju s

t ic e s . T e ll in g  g ro u p m e m b e rs o f  a d if f ic u lt  p ro b

le m  is a v e ry u se fu l w a y o f  g e tt in g a d v ic e w ith 

o u t a sk in g fo r i t . 7 5 A n d a sk in g fo r a d v ic e is 

p re fe ra b le to  c o m m a n d in g o b e d ie n c e , p ro v id e d 

th e le a d e r d o e s n o t lo se re sp e c t in  th e e y e s o f  

h is c o lle a g u e s .7 6 C o n su lta t iv e p ro c e sse s e n

h a n c e th e p o s it io n o f  a n e s ta b l ish e d a n d c o n f i

d e n t g ro u p le a d e r , a n d w e f in d  M a rsh a ll u s in g 

th e m th ro u g h o u t h is c h ie f ju s t ic e sh ip . O b ta in

in g  a d v ic e o n a d m ira lty la w  a n d p ro c e d u re f ro m  

Ju s tic e s S to ry a n d W a sh in g to n , M a rsh a ll n o t 

o n ly  sa v e d h im se lf f ro m  e rro r , b u t a lso f la tte re d 

h is c o lle a g u e s w ith  re c o g n it io n o f  th e ir su p e

r io r k n o w le d g e . W ill in g n e ss to sh a re e x p e r

t ise , w o rk in g to g e th e r fo r  th e g o o d o f  th e C o u rt, 

a n d b e in g se n s it iv e to  th e a b il i t ie s a n d l im ita 

t io n s o f  o th e rs , w e re o th e r in s t i tu t io n a l le g a

c ie s le f t to  th e C o u rt b y  C h ie f Ju s tic e M a rsh a ll . 

B e fo re e n d in g th is c o n s id e ra tio n o f  C h ie f

Ju s tic e M a rsh a ll a n d th e S u p re m e C o u rt o f  h is 

d a y , i t is w ise to re m e m b e r o n c e m o re th a t 

to d a y’ s C o u rt is n o t w h a t i t  u se d to b e . T h e 

c irc u m sta n c e s th a t fa c e d M a rsh a ll w e re 

u n iq u e— a s w e re h is a d v a n ta g e s in  d e a lin g w ith  

th e m . H is m e th o d s w e re n o t o n ly v e ry p e r

so n a l, b u t th e y w e re m o re e f fe c tiv e b e c a u se o f  

th e t im e s a n d m o re s in  w h ic h th e y w e re u se d . 

A lth o u g h M a rsh a ll le f t a r ic h le g a c y b e h in d 

h im  w h e n h e d ie d in  1 8 3 5 , th e in s t i tu t io n a l d e

v e lo p m e n t o f  th e S u p re m e C o u rt o f  th e U n ite d 

S ta te s h a d o n ly b e g u n .

E n d n otes

1 5 U .S . (1 C ra n c h ) 1 3 7 (1 8 0 3 ) ; fo r so m e a n a ly se s o f  

ju d ic ia l re v ie w th e o ry in  th e e a r ly re p u b lic YXWVUTSRQPONMLKJIHGFEDCBAsee H . 

Je f fe rso n P o w e ll, “ T h e P o lit ic a l G ra m m a r o f  E a r ly 

C o n s titu t io n a l L a w ,”  7 1 N o rth C a ro lin a L a w R ev iew 

1 9 4 9 (1 9 9 3 ) ; D a v id E . E n g d a h l, “ Jo h n M a rsh a ll’ s 

‘ Je f fe rso n ia n’ C o n c e p t o f  Ju d ic ia l R e v ie w ,”  4 2 D u ke 

L a w Jo u rn a l 2 7 9 (1 9 9 3 ) ; R o b e rt L o w ry C lin to n , 

M a rb u ry v . M a d iso n a n d Ju d ic ia l R e v ie w (L a w re n c e : 

U n iv e rs ity P re ss o f  K a n sa s , 1 9 8 9 ) ; C h r is to p h e r W o lfe , 

T h e R ise o f M o d e rn Ju d ic ia l R e v ie w : F ro m C o n

D u r in g M a rsh a ll’ s c h ie f ju s t ic e sh ip th e Ju s tic e s l iv e d to g e th e r in  b o a rd in g h o u se s , su c h a s th is o n e , w h e re th e y 

to o k m e a ls to g e th e r a n d d isc u sse d c a se s in  th e e v e n in g h o u rs . W e d o n o t k n o w  i f  th is s itu a tio n p re d a te d M a rsh a ll’ s 

jo in in g  th e C o u rt, b u t th e m o v e m e n t o f  th e C a p ita l to  W a sh in g to n a n d th e re su lt in g la c k o f  a m e n it ie s , m a y w e ll 

h a v e m a d e th is a M a rsh a ll in n o v a tio n .



18 JO U R N A L  1998 , V ol. IdcbaZYXWVUTSRQPONMLKJIHGFEDCBA

s ti tu t io n a l In te rp re ta tio n to Ju d g e -M a d e L a w

(N e w Y o rk : B a s ic B o o k s , In c ., 1 9 8 6 ) ; a n d S y lv ia 

S n o w iss , Ju d ic ia l R e v ie w a n d th e L a w  o f  th e C o n

s ti tu t io n (N e w H a v e n : Y a le U n iv e rs ity P re ss , 1 9 9 0 ) . YXWVUTSRQPONMLKJIHGFEDCBA
S ee g e n e ra l ly , H e rb e r t A . Jo h n so n , T h e C h ie f Ju s

t ic e sh ip o f Jo h n M a rsh a ll , 1 8 0 1 -1 8 3 5 (C o lu m b ia : 

U n iv e rs ity o f  S o u th C a ro l in a P re ss , 1 9 9 7 ) , 5 7 -6 2 .

2 1 0 U .S . (6 C ra n c h ) 8 7 (1 8 1 0 ) ; D a rtm o u th C o lleg e v . 

W o o d w a rd , 1 7 U .S . (4 W h e a t.) 5 1 8 (1 8 1 9 ) . F o r d is

c u ss io n o f  th e se c a se s see R o b e rt L . H a le , “ T h e S u

p re m e C o u rt a n d th e C o n tra c t C la u se ,”  5 IH a rva rd 

L a w R ev iew 5 1 2 (1 9 4 4 ) ; N a th a n Isa a c s , “ Jo h n M a rsh a ll 

o n C o n tra c ts : A  S tu d y in  E a r ly A m e r ic a n Ju r is t ic 

T h e o ry ,”  7 V irg in ia L a w R ev iew 4 1 3 (1 9 2 1 ) ; C . P e te r 

M c G ra th , Y a z o o : L a w  a n d P o lit ic s in  th e N e w R e

p u b lic : T h e C a se o f  F le tc h e r v . P e c k (P ro v id e n c e : 

B ro w n U n iv e rs ity P re ss , 1 9 6 6 ) . S ee g e n e ra l ly , 

Jo h n so n , C h ie f Ju s tic e sh ip o f M a rsh a ll , 1 7 2 -1 8 1 .

3 2 2 U .S . (9 W h e a t.) 1 (1 8 2 4 ) ; Jo h n so n , C h ie f Ju s

t ic e sh ip o f M a rsh a ll , 1 6 3 -1 6 9 ; G e o rg e L . H a sk in s , 

“ Jo h n M a rsh a ll a n d th e C o m m e rc e C la u se o f  th e C o n

s ti tu t io n ,”  1 0 4 U n ive rs ity o f P en n sy lva n ia L a w R e

v iew 2 3 (1 9 5 5 ) ; M a u r ic e G . B a x te r , T h e S te a m b o a t 

M o n o p o ly : G ib b o n s v . O g d e n , 1 8 2 4 (N e w Y o rk : 

A lf re d  A . K n o p f , 1 9 7 2 ) ; F e lix F ra n k fu r te r , T h e C o m

m e rc e C la u se u n d e r M a rsh a ll , T a n e y a n d W a ite 

(C h a p e l H il l :  U n iv e rs ity o f  N o rth C a ro l in a P re ss , 

1 9 3 7 ) .

4 S ee M a x L e rn e r , “ Jo h n M a rsh a ll a n d th e C a m p a ig n 

o f  H is to ry ,”  3 9 C o lu m b ia L a w R ev iew 3 9 6 (1 9 3 9 ) .

5 1 7 U .S . (4 W h e a t.) 3 1 6 (1 8 1 9 ) ; Jo h n so n , C h ie f 

Ju s tic e sh ip o f M a rsh a ll , 1 4 2 -1 4 7 .

6 1 9 U .S . (6 W h e a t.) 2 6 4 (1 8 2 1 ) ; Jo h n so n , C h ie f 

Ju s tic e sh ip o f M a rsh a ll , 1 5 2 -1 5 4 ; W . R a y L u c e , 

C o h e n s v . V irg in ia (1 8 2 1 ) : T h e S u p re m e C o u rt 

a n d S ta te R ig h ts , a R e e v a lu a tio n o f In f lu e n c e s 

a n d Im p a c ts (N e w Y o rk : G a r la n d P u b lish in g C o ., 

1 9 9 0 ) ; Jo h n V . O rth , T h e Ju d ic ia l P o w e r o f th e 

U n ite d S ta te s : T h e E le v e n th A m e n d m e n t in  

A m e r ic a n H is to ry (N e w Y o rk : O x fo rd U n iv e rs ity 

P re ss , 1 9 8 7 ) , 3 7 -4 0 .

1 C irc u it C o u rt o f  A p p e a ls A c t o f 1 8 9 1 , M a r. 3 , 1 8 9 1 , 

2 6 S ta t. 8 2 6 -8 3 0 ; see a lso P e te r G . F ish , T h e O ff ic e 

o f C h ie f Ju s tic e o f th e U n ite d S ta te s : In to th e 

F e d e ra l Ju d ic ia ry’ s B ic e n te n n ia l D e c a d e 

(C h a r lo tte sv i l le : U n iv e rs ity o f  V irg in ia , W h ite B u rk e tt 

M ille r  C e n te r o f  P u b lic A ffa irs , 1 9 8 4 ) , 3 8 -3 9 .

8 Jo h n so n , C h ie f Ju s tic e sh ip o f M a rsh a ll , 1 1 3 - 

1 1 4 .

9 Ju liu s G o e b e l, J r ., A n te c e d e n ts a n d B e g in n in g s to  

1 8 0 1 , V o l. 1 , H is to ry o f th e S u p re m e C o u rt o f  

th e U n ite d S ta te s (N e w Y o rk : M a c m il la n C o ., 1 9 7 1 ) , 

5 3 7 -5 3 8 . W rit in g  o f  th e e x p e r t ise n e c e ssa ry to try  

c a se s o n c irc u it, A le x a n d e r H a m ilto n c ite d th e n e e d to  

k n o w th e la w  o f  a ll o f  th e c irc u it’ s s ta te s . T h e d if f i 

c u lty o f  g a in in g a n d u p d a tin g th is k n o w le d g e w a s a 

s tro n g a rg u m e n t fo r l i fe  te n u re fo r fe d e ra l ju d g e s . S ee 

F e d e ra l is t 7 8 , in  T h e F e d e ra l is t; o r T h e N e w C o n

s ti tu t io n (N e w Y o rk : H e r ita g e P re ss , 1 9 4 5 ) , 5 2 6 - 

5 2 7 . F o r th e P ro c e ss A c t p ro v is io n see se c . 2 , A n A ct 

to reg u la te P ro cesses in  th e C o u r ts o f  th e U n ited S ta tes, 

S e p t. 2 9 , 1 7 8 9 , 1 S ta t. 9 3 -9 4 , a t 9 3 .

1 0 Jo h n so n , C h ie f Ju s tic e sh ip o f  M a rsh a ll , 5 4 -5 5 , 

1 3 5 -1 3 7 .

1 1 T h e B u rr tr ia ls a re d isc u sse d a t Jo h n so n , C h ie f 

Ju s tic e sh ip o f M a rsh a ll , 1 2 4 -1 3 1 . S ee a lso T h o

m a s P e rk in s A b e m e th y , T h e B u rr C o n sp ira c y (N e w  

Y o rk : O x fo rd U n iv e rs ity P re ss , 1 9 5 4 ) , a n d R o b e rt 

K e n n e th F a u lk n e r , T h e Ju r isp ru d e n c e o f Jo h n 

M a rsh a ll (P r in c e to n : P r in c e to n U n iv e rs ity P re ss ,

1 9 6 8 ) , 2 6 9 -2 8 5 . T h e re is a th o u g h tfu l e d ito r ia l n o te , 

w ith  a c c o m p a n y in g d o c u m e n ta tio n in  T h e P o lit ic a l 

C o rre sp o n d e n c e a n d P u b lic P a p e rs o f A a ro n 

B u rr , 2 v o ls ., M a ry -Jo K lin e , e d . (P r in c e to n : P r in c e to n 

U n iv e rs ity P re ss , 1 9 8 3 ) , 2 : 9 1 9 -1 0 4 7 .

1 2 Jo h n so n , C h ie f Ju s tic e sh ip o f M a rsh a ll , 1 2 8 -  

1 2 9 .

1 3 A lb e r t J . B e v e r id g e , T h e L ife  o f  Jo h n M a rsh a ll , 4  

v o ls . (B o s to n : H o u g h to n M if f l in  C o ., 1 9 1 6 -1 9 1 9 ) , 4 : 

5 3 5 -5 4 0 .

1 4 T h e in c id e n t is d e sc r ib e d in  R o b e rt M c C lo sk e y , 

“ S te p h e n J . F ie ld ,”  T h e Ju s tic e s o f  th e U n ite d S ta te s 

S u p re m e C o u rt, 1 7 8 9 -1 9 6 9 , 4 v o ls ., L e o n F r ie d

m a n a n d F re d L . Is ra e l, e d s . (N e w  Y o rk : C h e lse a H o u se ,

1 9 6 9 ) , 2 : 1 0 8 3 -1 0 8 4 .

1 5 F re d L . Is ra e l, “ Ja m e s I re d e ll ,”  ib id ., I , 1 2 1 -1 3 2 , a t 

1 2 8 -1 2 9 , 1 3 1 -1 3 2 . A  re a l ig n m e n t o f  c irc u its p r io r to  

M a rsh a ll’ s ta k in g h is se a t p e rm itte d h im  to l im it  h is 

C irc u it C o u rt se rv ic e to V irg in ia a n d N o rth C a ro l in a , 

d e s ig n a te d th e F if th  C irc u it.

1 6 S ee th e d isc u ss io n o f  th e Ju d ic ia ry A c t o f 1 8 0 2 in  

G e o rg e L e e H a sk in s a n d H e rb e r t A . Jo h n so n , F o u n d a

t io n s o f  P o w e r: Jo h n M a rsh a ll , 1 8 0 1 -1 5 , V o l. I I  

H is to ry o f th e S u p re m e C o u rt o f th e U n ite d 

S ta te s (N e w Y o rk : M a c m il la n &  C o ., 1 9 8 1 ) , 6 2 8 .

1 7 Jo h n so n , C h ie f Ju s tic e sh ip o f M a rsh a ll , 1 1 3 -  

1 2 0 , d isc u sse s th e im p o r ta n c e o f  fe d e ra l c irc u it c o u r t 

c a se s to th e S u p re m e C o u rt’ s a p p e lla te c a se lo a d , a n d 

sp e c u la te s o n th e re la t io n sh ip b e tw e e n th o se c a se s a n d  

th e e x p e r t ise o f  th e S u p re m e C o u rt Ju s tic e s a ss ig n e d to  

th e c irc u its in v o lv e d .

1 8 Ib id ., 1 2 2 -1 2 3 , q u o ta tio n a t 1 2 3 ; th e c a se is T h e 

Ju lia , 1 2 U .S . (8 C ra n c h ) 1 8 1 , a t 1 9 0 (1 8 1 4 ) .

1 9 Ib id ., 1 2 2 -1 2 3 ; in  a c a se re v e rs in g h is c irc u it c o u r t 

d e c is io n Ju s tic e H e n ry B a ld w in w ro te a le n g th y d isse n t 

a c c u s in g th e m a jo r ity o f  e x c e e d in g th e ir a u th o r ity a s a n 

a p p e lla te c o u r t, ib id ., p . 1 2 2 .

2 0 C h a r le s F . H o b so n su g g e s ts th a t th e c u s to m fo r th e 

p re s id in g ju d g e to d e liv e r a c o u r t’ s o p in io n m a y h a v e 

b e e n d e r iv e d f ro m  th e tra d it io n e s ta b l ish e d b y E d m u n d 

P e n d le to n in  th e V irg in ia  C o u rt o f  A p p e a ls . T h e G re a t 

C h ie f Ju s tic e : Jo h n M a rsh a ll a n d th e R u le o f  

L a w  (L a w re n c e : U n iv e rs ity P re ss o f  K a n sa s , 1 9 9 6 ) , 

3 4 .

2 1 Jo h n so n , C h ie f Ju s tic e sh ip o f M a rsh a ll , 9 0 ; 

R o b e rt S e d d ig su g g e s ts th a t 1 8 1 2 w a s th e t im e w h e n 

M a rsh a ll c e a se d to d o m in a te o p in io n d e liv e ry , “ Jo h n 

M a rsh a ll a n d th e O rig in s o f S u p re m e C o u rt L e a d e r

sh ip ,”  3 6 U n ive rs ity o f P ittsb u rg h L a w R ev iew 7 8 5 , a t 

8 1 3 , 8 2 2 (1 9 7 5 ) .

2 2 Jo h n so n , C h ie f Ju s tic e sh ip o f  M a rsh a ll , 8 7 , 9 0 ; 

H a sk in s &  Jo h n so n , F o u n d a tio n s , 3 8 6 , d isc u sse s th e 

e v id e n tia ry d if f ic u lt ie s o f  d e te rm in in g a u th o rsh ip p r io r 

to 1 8 1 5 . T h e p ro b le m re m a in s , e v e n a f te r th e C o u rt’ s 

m a n u sc r ip t o p in io n s b e g a n to b e p re se rv e d a f te r 1 8 3 0 , 

s in c e m o st o f  th e m a re “ fa ir h a n d”  c o p ie s th a t sh o w 

n o in se r t io n s in  th e h a n d o f  a n o th e r Ju s tic e .

2 3 Ja m e s M o rto n S m ith , F re e d o m’ s F e tte rs : T h e
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A lie n a n d S e d it io n L a w s a n d A m e r ic a n C iv i l  

L ib e r t ie s ( I th a c a : C o rn e ll U n iv e rs ity P re ss , 1 9 5 6 ) , 

3 2 4 -3 2 8 , 3 6 5 -3 7 1 ; H a sk in s &  Jo h n so n , F o u n d a tio n s , 

9 5 , 1 2 6 , 2 3 8 -2 3 9 ; W ill ia m  R . C a sto , T h e S u p re m e 

C o u rt in th e E a r ly R e p u b lic : T h e C h ie f 

Ju s tic e sh ip s o f Jo h n Ja y a n d O liv e r E llsw o rth 

(C o lu m b ia : U n iv e rs ity o f  S o u th C a ro l in a P re ss , 1 9 9 5 ) , 

1 6 3 -1 7 2 . S in c e th e l im ite d n u m b e r o f  M a rsh a ll C o u rt 

a p p e lla te o p in io n s d a te f ro m  th e la te r d e c a d e s o f  th e 

c h ie f ju s t ic e sh ip , a n d C h a se a n d P a te rso n w e re o n th e 

e a r ly M a rsh a ll C o u rt, i t  is a n in te re s tin g sp e c u la tio n 

th a t th e lo ss o f  p a p e rs a n d th e p re se rv a tio n o f  o n ly  

“ fa ir c o p ie s”  o f  th e d e c is io n s , m a y in  p a r t b e a ttr ib u t

a b le to a d e s ire to p ro te c t th e id e n ti ty o f  th o se w h o 

su g g e s te d u n p o p u la r c h a n g e s in  th e te x t o f  o p in io n s .

2 4 1 7 U .S . (4 W h e a t.) 1 2 2 , a t 2 0 7 -2 0 8 (1 8 1 9 ) .

2 5 2 5 U .S . (1 2 W h e a t.) 2 1 3 -3 6 9 (1 8 2 7 ) .YXWVUTSRQPONMLKJIHGFEDCBA
2 6 Ib id ., 2 7 2 -2 7 3 .

2 7 C h a r le s H o b so n p o in ts o u t th a t w h ile M a rsh a ll d id  

n o t in d ic a te th a t th e re tro sp e c tiv e a sp e c t o f  th e c a se 

w a s th e b a s is fo r th e C o u rt o p in io n , h e d id sa y th a t th e 

C o u rt’ s o p in io n sh o u ld b e l im ite d in  a p p lic a tio n to th e 

a c tu a l c a se u n d e r c o n s id e ra tio n . G re a t C h ie f Ju s

t ic e , 1 0 0 . P e rh a p s i t  w a s th is a m b ig u ity th a t c a u se d 

Ju s tic e Jo h n so n to m a k e h is la te r c o m m e n t in  O g d en 

v . S a u n d ers .

2 8 T h e S h e r ifs su g g e s te d th a t w ith in  a sm a ll g ro u p th e 

le a d e rsh ip ro le u su a lly d e v e lo p s th ro u g h g ro u p in te r

a c tio n . I t  im p lie s c e r ta in o b lig a tio n s o f  th e le a d e r , a n d  

th e g ro u p g ro w s to e x p e c t h e w il l  a ssu m e th o se re

sp o n s ib i l i t ie s . A m o n g th e m is th e m o re w e ig h ty re

sp o n s ib i l i ty o f  h a n d lin g c o n ta c ts w ith  o th e r g ro u p s 

a n d th e ir le a d e rs . M u z a fe r a n d C a ro ly n W . S h e r if , 

G ro u p s in  H a rm o n y a n d T e n s io n : A n In te g ra

t io n o f  S tu d ie s o n In te rg ro u p R e la tio n s (N e w Y o rk : 

H a rp e r &  B ro th e rs , 1 9 5 3 ) , 4 3 , 4 5 .

2 9 Jo h n M a rsh a ll to A g a th a M a rsh a ll , Ju ly 1 , 1 8 2 0 , 

C o lle c tio n o f  th e la te M a rg a re t C a rd w e ll , C a m b r id g e , 

M a ss , (p h o to c o p y in  T h e P a p e rs o f  Jo h n M a rsh a ll , 

O m o h u n d ro In s t i tu te o f  E a r ly A m e r ic a n H is to ry a n d 

C u ltu re , W ill ia m sb u rg , V A ). F o r d isc u ss io n s o f  

M a rsh a ll’ s b a c k g ro u n d see Jo h n so n , C h ie f Ju s tic e

sh ip o f  M a rsh a ll , 1 6 -2 1 , a n d H o b so n , G re a t C h ie f 

Ju s tic e , 1 3 -1 4 .

3 0 H o b so n , ib id ., 1 9 -2 0 .

3 1 C a sto , S u p re m e C o u rt in  th e E a r ly R e p u b lic , 

1 1 0 -1 1 2 . P ro fe sso r C a sto n o te s th a t th e re is l i t t le  

e v id e n c e o f  f r ie n d ly d isc u ss io n in  a n y c o rre sp o n d e n c e 

b e tw e e n th e Ju s tic e s o f  th e Ja y a n d E llsw o rth C o u rts . 

Ib id ., 1 1 2 .

3 2 P ro fe sso r P e te r B la u su g g e s ts th a t p a s t e x p e r ie n c e s 

o f  g ro u p s a f fe c t th e ir so c ia l e x p e c ta tio n s o f  n e w le a d

e rsh ip . T h e n e w le a d e r m u st th e re fo re e ith e r l iv e u p 

to th e e x p e c ta tio n s g e n e ra te d b y a p o p u la r p re d e c e s

so r , o r in  th e a lte rn a tiv e , g e n e ra te re fo rm a g a in s t a 

p re d e c e sso r w h o h a s e ith e r b e e n u n p o p u la r o r le ss c o m

p e te n t th a n th e g ro u p h a d a n tic ip a te d . E x c h a n g e 

a n d P o w e r in  S o c ia l L ife  (N e w Y o rk : Jo h n W ile y  &  

S o n s , 1 9 6 4 ) , 1 4 7 -1 4 8 . R e la te d to th e se a sp e c ts o f  

le a d e rsh ip is th e im p a c t o f  ra p p o r t, a n d th e c o n v e r

g e n c e o f  g o a l id e n ti f ic a tio n a m o n g th e le a d e r a n d th e 

g ro u p . E lto n T . R e e v e s , T h e D y n a m ic s o f G ro u p 

B e h a v io r (N e w Y o rk : A m e r ic a n M a n a g e m e n t A sso

c ia t io n , 1 9 7 0 ) , 1 8 9 -1 9 2 , 1 9 5 -1 9 8 .

3 3 Je a n E d w a rd S m ith p o in ts to M a rsh a ll’ s n o m in a tio n 

to b e S e c re ta ry o f  S ta te a s a n e x a m p le o f  b ip a r t isa n 

e n d o rse m e n t o f  h is re p u ta tio n , Jo h n M a rsh a ll : 

D e f in e r o f  a N a tio n (N e w Y o rk : H e n ry H o lt &  C o ., 

1 9 9 6 ) , 2 6 8 -2 6 9 .

3 4 Ib id ., 2 2 9 -2 7 8 ; see a lso th e e d ito r ia l n o te in  T h e 

P a p e rs o f  Jo h n M a rsh a ll , 4 : 1 5 6 -1 6 1 , a n d th e d o c u

m e n ts th a t fo l lo w .

3 5 G re a t C h ie f Ju s tic e , 1 5 5 .

3 6 Jo h n D . C u sh in g , “ A  R e v o lu tio n a ry C o n se rv a tiv e : 

T h e P u b lic L ife  o f  W ill ia m  C u sh in g , 1 7 3 2 -1 8 1 0 ,”  (u n

p u b lish e d P h .D . d isse r ta t io n , C la rk U n iv e rs ity , 1 9 5 9 .

3 7 Jo h n E . O ’ C o n n o r, W ill ia m  P a te rso n , L a w y e r 

a n d S ta te sm a n , 1 7 4 5 -1 8 0 6 (N e w B ru n sw ic k : R u tg e rs 

U n iv e rs ity P re ss , 1 9 7 9 ) .

3 8 Ja n e S h a f fe r E lsm e re , Ju s tic e S a m u e l C h a se 

(M u n c ie : Ja n e v a r P u b lish in g C o ., 1 9 8 0 ) .

3 9 L e o n F r ie d m a n , “ A lf re d  M o o re ,”  in  Ju s tic e s o f  

th e U n ite d S ta te s S u p re m e C o u rt, 4 v o ls ., L e o n 

F r ie d m a n a n d F re d L . Is ra e l, e d s . (N e w Y o rk : C h e lse a 

H o u se P u b lish e rs , 1 9 6 9 ) , 1 : 2 6 9 -2 7 9 , q u o ta tio n a t 2 7 9 .

4 0 S ee th e e x c h a n g e o f le tte rs b e tw e e n T im o th y 

P ic k e r in g a n d M a rsh a ll , S e p t. 2 0 , 1 7 9 8 , a n d S e p t. 2 8 , 

1 7 9 8 , P a p e rs o f  Jo h n M a rsh a ll , 3 : 5 0 6 -5 0 9 .

4 1 Jo h n so n to T h o m a s Je f fe rso n , D e c . 1 0 , 1 8 2 2 , 

q u o te d a t D o n a ld G . M o rg a n , Ju s tic e W ill ia m  

Jo h n so n , T h e F irs t D isse n te r : T h e C a re e r a n d 

C o n s titu t io n a l P h ilo so p h y o f a Je f fe rso n ia n 

Ju d g e (C o lu m b ia : U n iv e rs ity o f  S o u th C a ro l in a P re ss , 

1 9 5 4 ) , 1 8 2 .

4 2 H a sk in s a n d Jo h n so n , F o u n d a tio n s , 1 8 3 -1 8 4 .

4 3 H a sk in s a n d Jo h n so n , F o u n d a tio n s , 1 5 7 -1 8 1 , 1 8 4 .

4 4 T h e in te rc h a n g e b e tw e e n M a rsh a ll a n d th e A sso c i

a te Ju s tic e s is c o v e re d in  d e ta i l in  ib id ., p p . 1 6 8 -1 8 0 ; 

th e S tu a r t v . L a ird  o p in io n is a t 5 U .S . (1 C ra n c h ) 

2 9 9 (1 8 0 3 ) .

4 5 A c c o rd in g to D r. H o b so n , M a rsh a ll w a s a c u te ly 

a w a re o f  th e S u p re m e C o u rt’ s v u ln e ra b il i ty to p o li t i 

c a l fo rc e s , a n d fo r th is re a so n h e w a s w il l in g  to c o n

c e d e C o n g re ss’ s a b il i ty  to c o n d u c t i ts le g is la t iv e b u s i

n e ss w ith o u t ju d ic ia l in te rv e n tio n . T h a t w a s tru e 

e v e n w h e n C o n g re ss b e s to w e d ju r isd ic t io n o n fe d e ra l 

c o u r ts to h e a r a ll c a se s in v o lv in g th e B a n k o f  th e 

U n ite d S ta te s . G re a t C h ie f Ju s tic e , 1 3 3 -1 3 5 , 1 5 9 .

4 6 E lto n R e e v e s c o m m e n ts th a t in v o lv in g th e g ro u p 

in  g o a l d e te rm in a tio n a n d d e c is io n m a k in g is a re

w a rd in g b u t d if f ic u lt  m e th o d o f  le a d e rsh ip . D y n a m

ic s o f  G ro u p B e h a v io r , 2 0 2 -2 0 4 .

4 7 Jo h n so n , C h ie f Ju s tic e sh ip o f  M a rsh a ll , 5 6 - 

5 7 .

4 8 H a sk in s a n d Jo h n so n , F o u n d a tio n s , 1 8 6 -1 9 1 ; a 

g o o d d isc u ss io n o f  th e e a r l ie r d e c is io n s e m b ra c in g 

ju d ic ia l re v ie w is in  H o b so n , G re a t C h ie f Ju s tic e , 

4 3 -4 6 , 5 5 , 6 2 -6 4 . H o b so n a lso c o n s id e rs M a rb u ry to  

b e a s tra te g ic re tre a t f ro m  th e a g g re ss iv e , p a r t isa n 

s ta n c e o f  th e Ja y -E llsw o rth C o u rts . Ib id ., 4 9 .

4 9 T h e C h a se a n d P ic k e r in g im p e a c h m e n ts a re d is

c u sse d in  H a sk in s a n d Jo h n so n , F o u n d a tio n s , 2 0 5 - 

2 4 5 ; fo r a su m m a ry o f  th e se m a tte rs a n d o th e r p o

l i t ic a l a n d le g is la t iv e a tta c k s o n th e S u p re m e C o u rt 

o r i ts Ju s tic e s , see Jo h n so n , C h ie f Ju s tic e sh ip o f  

M a rsh a ll , 6 2 -6 5 , 7 6 -8 4 .

5 0 R . K e n t N e w m y e r, S u p re m e C o u rt Ju s tic e Jo

se p h S to ry : S ta te sm a n o f th e O ld R e p u b lic
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(C h a p e l H il l :  U n iv e rs ity o f  N o rth C a ro l in a P re ss , 

1 9 8 5 ) , 7 5 -8 3 .YXWVUTSRQPONMLKJIHGFEDCBA
5 1 Ib id ., 8 1 .

5 2 B y th e t im e Ju s tic e S to ry jo in e d th e C o u rt in  

1 8 1 2 , C h ie f Ju s tic e M a rsh a ll h a d e s ta b l ish e d a n d le

g it im a te d h is le a d e rsh ip . P ro fe sso r P e te r B la u re

m in d s u s th a t,

A  p ro fe ss io n a l w h o m a n ife s ts h ig h re sp e c t 

a n d p ra ise fo r a c o lle a g u e im p lic i t ly  su b o rd i

n a te s h im se lf to th e o th e r , u n le ss h e is a 

re n o w n e d a u th o r ity w id e ly re sp e c te d in  h is 

f ie ld , in  w h ic h c a se h is p ra ise o f  th e c o lle a g u e 

is a m a g n a n im o u s g e s tu re th a t d o e s n o t a t a ll 

re f le c t a d v e rse ly o n h is o w n s ta n d in g .

E x c h a n g e a n d P o w e r, 3 2 4 ; see a lso ib id ., 1 4 2 . E lto n 

R e e v e s a lso c o m m e n ts th a t a le a d e r’ s re p o n s ib i l i ty 

in c lu d e s m a x im iz in g th e g ro w th a n d d e v e lo p m e n t o f  

in d iv id u a l g ro u p m e m b e rs . D y n a m ic s o f  G ro u p B e

h a v io r , 2 0 9 .

5 3 B la u , E x c h a n g e a n d P o w e r, 4 8 -4 9 , 6 2 , 7 5 , 1 3 7 .

5 4 R e e v e s , D y n a m ic s o f G ro u p B e h a v io r , 1 5 1 - 

1 5 3 .

5 5 N e w m y e r, Ju s tic e Jo se p h S to ry , 1 5 -1 6 , 1 5 7 .

5 6 N e w m y e r, Ju s tic e Jo se p h S to ry , 4 5 -4 8 , 1 7 2 - 

1 7 3 .

5 7 M a rsh a ll to T h o m a s P o se y , S e p t. 1 , 1 7 7 9 , P a p e rs 

o f  Jo h n M a rsh a ll , 1 : 3 2 -3 4 .

5 8 Jo h n so n , C h ie f Ju s tic e sh ip o f M a rsh a ll , 1 9 - 

2 0 .

5 9 Ib id ., 8 2 -8 3 .

6 0 D r. H o b so n c la im s th a t M a rsh a ll’ s s in g u la r d isse n t 

w a s d u e to th e fa c t th a t h e b e lie v e d th e m a jo r ity’ s 

o p in io n v io la te d th e v e ry e sse n c e o f  th e C o n s titu

t io n . A c c o rd in g to H o b so n , M a rsh a ll b e lie v e d th a t 

th e C o n tra c t C la u se fo rm e d a n in te g ra l p a r t o f  th e 

p ro h ib it io n s o n s ta te le g is la t iv e a c tio n ; th e se in  tu rn 

w e re th e su b s ti tu te fo r th e C o n g re ss io n a l v e to o n 

s ta te le g is la t io n p ro p o se d in  th e o r ig in a l V irg in ia  p la n . 

G re a t C h ie f Ju s tic e , 7 7 , 1 0 7 .

6 1 Ib id ., 1 1 0 -1 1 1 ; S m ith , Jo h n M a rsh a ll , 5 1 0 -5 1 1 , 

5 1 6 -5 2 2 ; N e w m y e r, Ju s tic e Jo se p h S to ry , M O -  

1 4 2 .

6 2 T h e o p p o r tu n ity o f  M a rsh a ll’ s a b se n c e g a v e r ise 

to tw o sp u r ts o f  ser ia tim o p in io n s , o n e in 1 8 0 5 a n d 

th e o th e r in 1 8 0 7 . M o rg a n , W ill ia m  Jo h n so n , 1 7 9 .

6 3 B la u , E x c h a n g e a n d P o w e r, 1 7 0 .

6 4 Ib id ., 1 9 8 ; B la u a lso su g g e s ts th a t su c h p a tte rn s 

b e c o m e so c ia l in s t i tu t io n s th a t a re p e rp e tu a te d 

th ro u g h h is to r ic a l m e th o d s , o r th ro u g h th e c re a tio n 

o f  in te rn a l iz e d so c ia l v a lu e s tra n sm itte d th ro u g h th e 

p ro c e ss o f  so c ia l iz a tio n . Ib id ., 2 7 4 . S ee a lso M u z a fe r 

S h e r if , in  e d ito r’ s in tro d u c tio n to In te rg ro u p R e la

t io n s a n d L e a d e rsh ip : A p p ro a c h e s a n d R e se a rc h 

in In d u s tr ia l, E th n ic , C u ltu ra l, a n d P o lit ic a l 

A re a s (N e w Y o rk : Jo h n W ile y  &  S o n s , In c ., 1 9 6 2 ) , 

6 , 1 8 .

6 5 P e te r M . B la u in d ic a te s th a t th e o u t-g ro u p’ s h o s ti l

i ty  g e n e ra te s b o th c o h e s io n in  th e in -g ro u p a n d a

se n se o f  c o u n te r-h o s ti l i ty in  th e in -g ro u p . E x c h a n g e 

a n d P o w e r, 2 9 5 . R e e v e s su g g e s ts th a t th e g ro u p’ s 

m o st in n o v a tiv e a n d c re a tiv e a c tio n c a n re su lt f ro m  

i ts re a c tio n to a th re a t. D y n a m ic s o f G ro u p B e

h a v io r , 1 2 9 -1 3 0 .

6 6 T h e in c id e n t is d e ta i le d in  M o rg a n , W ill ia m  

Jo h n so n , 1 6 8 -1 7 7 . P ro fe sso r S h e r if su g g e s ts th a t 

w h e n a g ro u p is in  c o n f l ic t w ith  a n o th e r g ro u p , d e v i

a te p e rso n a li t ie s a n d f ru s tra te d m e m b e rs a re in f lu 

e n c e d to e x h ib it th e ir in te n se re a c tio n s w ith in  le v e ls 

o f  b e h a v io r a c c e p ta b le to th e g ro u p . M u z a fe r S h e r if , 

“ In tro d u c to ry S ta te m e n t,”  in  In te rg ro u p R e la tio n s 

a n d L e a d e rsh ip : A p p ro a c h e s a n d R e se a rc h in  

In d u s tr ia l, E th n ic , C u ltu ra l, a n d P o lit ic a l A r 

e a s , M u z a fe r S h e r if , e d . (N e w Y o rk : Jo h n W ile y  &  

S o n s , 1 9 6 2 ) , 1 9 . T h is w o u ld b e in  l in e w ith  W ill ia m  

Jo h n so n’ s d e sc r ip t io n o f  th e p re ssu re s b ro u g h t u p o n 

h im  n o t to d isse n t o r c o n c u r se p a ra te ly , M o rg a n , 

W ill ia m  Jo h n so n , 1 7 7 -1 8 2 .

6 7 In  O g d en , 2 5 U .S . (1 2 W h e a t.) 2 1 3 (1 8 2 7 ) , 

M a rsh a ll a d o p te d th e p o s it io n th a t a c o n tra c t a r ise s 

f ro m  th e a c t o f  th e p a r t ie s , a n d sh o u ld b e in te rp re te d 

to e n fo rc e th e ir in te n tio n . T h e m a jo r ity , f re e d f ro m  

M a rsh a ll’ s se le c tio n o f  a n a u th o r fo r th e ir o p in io n , 

o p te d to w rite in d iv id u a l ser ia tim o p in io n s , Jo h n so n , 

C h ie f Ju s tic e sh ip o f M a rsh a ll , 9 3 .

6 8 B la u , E x c h a n g e a n d P o w e r, 2 3 2 .

6 9 Jo h n so n , C h ie f Ju s tic e sh ip o f M a rsh a ll , 9 7 - 

9 9 ; G . E d w a rd W h ite , “ T h e W o rk in g L ife  o f  th e 

M a rsh a ll C o u rt, 1 8 1 5 -1 8 3 5 ,”  7 0 V irg in ia L a w R e

v iew , 1 , a t 3 2 , 4 0 (1 9 8 4 ) ; R o b e rt J . S te a m e r, C h ie f 

Ju s tic e : L e a d e rsh ip a n d th e S u p re m e C o u rt 

(C o lu m b ia : U n iv e rs ity o f  S o u th C a ro l in a P re ss , 1 9 8 6 ) , 

1 8 , 1 9 , 5 2 -5 3 .

7 0 P ro fe sso r B la u su g g e s ts th a t th e su p p ly o f  a d v ic e 

in  a g ro u p is m o re re a d ily a v a ila b le i f  th e e x p e r t 

m e m b e rs o f  th e g ro u p a re n o t u n d e r t im e p re ssu re , 

E x c h a n g e a n d P o w e r, 1 8 1 . T h e ro o m in g h o u se 

a rra n g e m e n t v a s tly in c re a se d th e t im e a v a ila b le fo r  

e a c h Ju s tic e to b o th c o n su lt a n d g a in a d v ic e f ro m  h is 

c o lle a g u e s . S ee a lso th e d isc u ss io n in  M o rg a n , W ill 

ia m Jo h n so n , 1 7 5 -1 7 6 ,

7 1 Jo h n so n , C h ie f Ju s tic e sh ip o f M a rsh a ll , 9 7 - 

9 9 .

7 2 A lle n  C . A m a so n , “ D is tin g u ish in g th e E ffe c ts o f  

F u n c tio n a l a n d D y s fu n c tio n a l C o n f l ic t o n S tra te g ic 

D e c is io n M a k in g : R e so lv in g a P a ra d o x fo r T o p M a n

a g e m e n t T e a m s,”  3 9 A ca d em y o f M a n a g em en t Jo u r

n a l, 1 2 3 (1 9 9 6 ) ; Ja m e s A . W a ll, J r . a n d R o b e rt 

C a ll is te r R o n d a , “ C o n f l ic t a n d i ts M a n a g e m e n t,”  2 1 

Jo u rn a l o f M a n a g em en t, 5 1 5 (1 9 9 5 ) .

7 3 Jo h n so n , C h ie f Ju s tic e sh ip o f M a rsh a ll , 3 3 - 

3 4 .

7 4 T h is c o lla p se o f  a d m in is tra t iv e le a d e rsh ip is d e

ta i le d in  M e lv in  I . U ro fsk y , D iv is io n a n d D isc o rd : 

T h e S u p re m e C o u rt u n d e r S to n e a n d V in so n , 

1 9 4 1 -1 9 5 3 (C o lu m b ia : U n iv e rs ity o f  S o u th C a ro l in a 

P re ss , 1 9 9 7 ) .

7 5 B la u , E x c h a n g e a n d P o w e r, 1 0 3 .

7 6 Ib id ., 1 3 0 , 1 4 1 .
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T an ey  as  C h ief  Ju stice

Jam es  B . O ’H ara

Ju s t a s p o li t ic a l h is to r ia n s ra n k P re s id e n ts ,1 

ju d ic ia l h is to r ia n s ra n k S u p re m e C o u rt Ju s tic e s . 

T h e re a re a d o z e n o r so ra n k in g s o f  g re a t Ju s

t ic e s , so m e lo n g , w ith  m a n y n a m e s , so m e sh o r t, 

w ith  o n ly  a fe w .2 Jo h n M a rsh a ll is a lw a y s f i rs t 

o n th e l is ts , a n d in v a r ia b ly w e f in d  O liv e r 

W e n d e ll H o lm e s , J r ., th e se n io r Jo h n M a rsh a ll 

H a r la n , L o u is D . B ra n d e is , a n d Jo se p h S to ry . 

H u g o L .  B la c k , F e lix  F ra n k fu r te r , C h a r le s E v a n s 

H u g h e s , E a r l W a rre n , B e n ja m in N . C a rd o z o , a n d 

W ill ia m  H . T a f t u su a lly ra n k h ig h . M o re o b sc u re 

o r m o re c o n tro v e rs ia l Ju s tic e s l ik e  R o b e rt H . 

Ja c k so n , Jo se p h P . B ra d le y , S a m u e l M ille r ,  

S te p h e n J . F ie ld , Jo h n A . C a m p b e ll , W ill ia m  

Jo h n so n , W ill ia m  O . D o u g la s , a n d th e se c o n d 

Jo h n M a rsh a ll H a r la n so m e tim e s a p p e a r .

B u t th e re is a n o th e r n a m e c o n s is te n tly 

fo u n d th a t ja rs th e o b se rv e r’ s e y e . I t  se e m s 

in a p p ro p r ia te , a lw a y s a c c o m p a n ie d b y  a n o m i

n o u s sh a d o w . T h e n a m e is T a n e y , a n d th e 

sh a d o w is YXWVUTSRQPONMLKJIHGFEDCBAD red S co tt.

T o u s , a c c u s to m e d to a lo n g tra d it io n o f  

c o n s ti tu t io n a lly g u a ra n te e d h u m a n r ig h ts , th e

D red S co tt d e c is io n , a n d m o re p a r t ic u la r ly 

T a n e y’ s o p in io n in  th a t c a se , se e m s b iz a rre . N o t 

e v e n a m o d e m b ig o t w o u ld a rg u e fo r  a re tu rn 

to s la v e ry a s T a n e y u n d e rs to o d i t . T a n e y in  

re tro sp e c t lo o k s h im se lf l ik e  a b ig o t, a S im o n 

L e g re e in  ju d ic ia l ro b e s w h o se w o rd s a re l ik e  

la sh e s o n a s la v e’ s b a c k . W h y  th e n d o  h is to r i

c a l sc h o la rs ra n k h im  so h ig h ? W h e re is h is 

g re a tn e ss? T h e s to ry o f  th is e x tra o rd in a r i ly 

c o m p le x m a n , w h o l iv e d  in  a n e x tra o rd in a r i ly 

c o m p le x a n d v e ry p e r i lo u s e ra , n e e d s to  b e to ld  

a g a in .

R o g e r B ro o k e T a n e y , f i f th  C h ie f Ju s tic e o f  

th e U n ite d S ta te s , w a s b o m  o n M a rc h 1 7 ,1 7 7 7 , 

in  a s ti l l -s ta n d in g h o u se o n th e fa m ily  fa rm in  

C a lv e r t C o u n ty , M a ry la n d , n o t fa r f ro m  th e 

C h e sa p e a k e B a y .3 H e w a s th e se c o n d so n o f  

th e s ix  c h ild re n o f  M ic h a e l a n d M o n ic a B ro o k e 

T a n e y . B o th th e T a n e y s a n d th e B ro o k e s h a d 

b e e n in  M a ry la n d fo r  m o re th a n o n e h u n d re d 

y e a rs a t th e t im e o f  R o g e r’ s b ir th . T h e fa m ily  

w a s la n d e d g e n try , l iv in g  c o m fo r ta b ly b u t n o t 

o p u le n tly , o n c ro p s o f  c o m  a n d to b a c c o , so w e d
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a n d re a p e d b y s la v e s . M a ry la n d w a s o n e o f  

th e fe w  p la c e s in  E n g lish A m e r ic a w h e re o n e 

c o u ld b e re sp e c ta b le a n d s ti l l  b e C a th o lic ; th e 

fa m ily  w a s o f  th a t fa ith . T a n e y’ s re l ig io n w a s a 

sh a p in g fa c to r in  h is l i fe , a n d se rv ic e to th e 

c h u rc h b e c a m e a re c u rr in g fe a tu re a s h e m a

tu re d . H e w a s th e f i rs t R o m a n C a th o lic to  se rv e 

in  a P re s id e n t’ s C a b in e t, a n d th e f i rs t to se rv e 

o n  th e S u p re m e C o u rt.4

T a n e y w a s f ra i l  a n d s ic k ly e v e n a s a c h ild , 

b u t h e e x c e lle d a t sw im m in g a n d r id in g , sk i l ls 

le a rn e d o n th e p la n ta tio n a n d in  th e n e a rb y 

w a te rs . L ik e  m a n y c h ild re n ra ise d in  ru ra l a re a s 

o f  th e d a y , h is e a r ly e d u c a tio n w a s sk e tc h y . H e 

s tu d ie d fo r  a w h ile a t a l i t t le  sc h o o lh o u se so m e 

te n m ile s f ro m  h is h o m e , b u t w re tc h e d ro a d s 

a n d b a d w e a th e r o f te n m a d e th a t a h it-o r -m iss 

e x p e r ie n c e . L a te r , a l iv e - in  sc h o o lm a s te r tu to re d 

th e T a n e y c h ild re n ; p e rh a p s th e sc h o o lin g w a s 

a ss is te d b y  a fa m ily  l ib ra ry : T a n e y’ s fa th e r h a d 

b e e n e d u c a te d b y  th e Je su its in  E u ro p e .

A t  s ix te e n , th e y o u n g m a n le f t fo r  C a r l is le , 

P e n n sy lv a n ia , to s tu d y a t D ic k in so n C o lle g e , 

th e n v e ry sm a ll w ith  a fa c u lty o f  th re e a n d a 

s tu d e n t b o d y o f  fe w e r th a n o n e h u n d re d . T h e 

s in g le b u ild in g w a s, in  T a n e y’ s w o rd s , “ sm a ll 

a n d sh a b b y ,”  a n d f ro n te d “ o n a d ir ty  a lle y .” 5 

D ic k in so n , w ith  i ts s tro n g P re sb y te r ia n ro o ts , 

m ig h t se e m a s tra n g e c h o ic e fo r  a d e v o u t C a th o

l ic  fa m ily , b u t T a n e y f lo u r ish e d th e re . T o th e 

e n d o f  h is l i fe , h e re ta in e d h is c a re fu l ly w ritte n 

s tu d e n t n o te s . A n d th e b r ie f b io g ra p h ic a l 

sk e tc h h e w ro te a b o u t h is e a r ly l i fe  sh o w s g re a t 

p r id e th a t h e w a s c h o se n v a le d ic to r ia n b y  h is 

c la ssm a te s . S m a ll th o u g h i t  w a s, D ic k in so n’ s 

e a r ly a lu m n i l is ts w e re fo rm id a b le . A t  o n e p o in t 

in  h is l i fe ,  T a n e y se rv e d o n  th e C o u rt w ith  Ju s

t ic e R o b e rt G rie r , a fe l lo w  a lu m n u s . P re s id e n t 

Ja m e s B u c h a n a n w a s a lso a D ic k in so n g ra d u

a te .6

A fte r g ra d u a tio n , th e y o u n g m a n to o k u p 

re s id e n c e in  th e s ta te c a p ita l o f  A n n a p o lis to  

re a d la w  u n d e r th e d ire c tio n o f  Ju d g e Je re m ia h 

C h a se , a n d fo u r y e a rs la te r h e w a s a d m itte d to  

th e M a ry la n d B a r. H e w a s a t th e sa m e a g e—  

tw e n ty - tw o— e le c te d to th e le g is la tu re , a l

th o u g h h is fa m ily  n a m e w a s p ro b a b ly m o re im 

p o r ta n t in  h is v ic to ry  th a n a n y sp e c ia l m e rit o n 

h is p a r t. V o tin g w a s re s tr ic te d to a v e ry fe w  

la n d o w n e rs , a n d C a lv e r t C o u n ty w a s sp a rse ly 

p o p u la te d .

A s a y o u n g la w y e r , T a n e y w a s f r ie n d ly w ith  

M o th e r S e to n , th e f i rs t A m e r ic a n -b o rn C a th o lic 

sa in t, w h o se sc h o o l w a s n o t fa r f ro m  F re d e r ic k , 

w h e re h e p ra c tic e d la w . E liz a b e th S e to n fo u n d e d 

th e S is te rs o f C h a r ity n e a r E m m itsb u rg , M a ry 

la n d , b e fo re h e r d e a th in 1 8 2 1 .

H is e a r ly le g a l p ra c tic e w a s, b e c a u se o f  th e 

l im ite d  p o p u la tio n , a lso re s tr ic te d . H e d o e s re

c o u n t h is f i rs t a p p e a ra n c e in  c o u r t. A t  th e la s t 

m in u te , th e re w a s a c h a n g e in  ju d g e s , a n d th e 

n e o p h y te la w y e r fo u n d h im se lf fa c in g o n e o f  

M a ry la n d’ s m o st re sp e c te d ju r is ts , G a b r ie l 

D u v a ll , la te r h im se lf to  b e c o m e a S u p re m e C o u rt 

Ju s tic e . T a n e y w a s te r r i f ie d b u t w o n th e c a se .

In  1 8 0 1 , re c o g n iz in g th a t th e o p p o r tu n it ie s 

fo r a y o u n g la w y e r w e re l im ite d in  h is h o m e 

c o u n ty , a n d th a t A n n a p o lis a n d B a lt im o re w e re 

a lre a d y w e ll se rv e d w ith  le a d in g la w y e rs , h e 

d e te rm in e d to  m o v e to  F re d e r ic k . I t  w a s a p ro s

p e ro u s to w n in  c e n tra l M a ry la n d w h e re T a n e y 

h a d re la t iv e s ,7 a n d w h e re th e d e a th a n d re t ire

m e n t o f  se v e ra l e s ta b l ish e d a tto rn e y s c re a te d 

p ro sp e c ts fo r th e fu tu re . H is c a lc u la t io n s 

p ro v e d w ise , a n d fo r  th e n e x t tw e n ty y e a rs h e 

g re w in  s ta tu re a s a le a d in g c it iz e n , w ith  a p ra c

t ic e th a t e s ta b l ish e d h is re p u ta tio n fo r le g a l 

c o m p e te n c e a n d so u n d a d v ic e . H is c l ie n ts in 

c lu d e d C h a r le s C a rro l l o f  C a rro l l to n , la s t su r

v iv in g  s ig n e r o f  th e D e c la ra tio n o f  In d e p e n

d e n c e a n d o n e o f  th e c o u n try’ s r ic h e s t m e n ; 

a n d T h o m a s Jo h n so n , R e v o lu tio n a ry W a r g o v

e rn o r o f  th e s ta te a n d a lso a fo rm e r Ju s tic e o f  

th e S u p re m e C o u rt o f  th e U n ite d S ta te s . H is
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T a n e y’ s f r ie n d a n d la w  p a r tn e r w a s F ra n c is S c o tt 

K e y (a b o v e ) , th e so n o f a p ro m in e n t la n d o w n e r 

a n d th e fu tu re a u th o r o f th e YXWVUTSRQPONMLKJIHGFEDCBAS ta r S p a n g led B a n

n er . H is s is te r , A n n e K e y , b e c a m e T a n e y’ s w ife in  

1 8 0 6 .

in te re s t in  m a tte rs re la t in g to th e c h u rc h a lso 

c o n tin u e d . H e w a s th e la w y e r fo r  M o u n t S a in t 

M a ry ’ s C o lle g e in  n e a rb y E m m itsb u rg , w a s a c

t iv e in  th e g ro w in g p a r ish o f  S t. Jo h n’ s , a n d 

w a s h o s t to  A rc h b ish o p M a re c h a l o f  B a lt im o re , 

w h e n th a t p re la te c o n d u c te d h is p a s to ra l v is i

ta t io n s .8 H e w a s f r ie n d ly w ith  M o th e r S e to n , 

th e f i rs t A m e r ic a n -b o rn C a th o lic sa in t, w h o se 

sc h o o l w a s n o t fa r f ro m  F re d e r ic k .9

B u t th e m o st im p o r ta n t e v e n t d u r in g 

T a n e y’ s F re d e r ic k y e a rs w a s h is m a rr ia g e in  1 8 0 6 

to A n n e K e y , d a u g h te r o f  a p ro m in e n t la n d - 

o w n e r a n d s is te r o f  T a n e y’ s d e a r f r ie n d a n d 

o n e tim e la w  p a r tn e r , F ra n c is S c o tt K e y . T h e 

m a rr ia g e w a s h a p p y , a n d th e c o u p le h a d se v e n 

c h ild re n , s ix d a u g h te rs a n d a y o u n g so n w h o 

d ie d in  c h ild h o o d . T h e y se tt le d in  a l i t t le  h o u se 

o n B e n tz S tre e t, m o d e s t a n d q u ite c ra m p e d fo r  

h is g ro w in g fa m ily .1 0

T o  th is p o in t in  h is c a re e r , T a n e y h a d b e e n 

a F e d e ra l is t, th e p a r ty o f  h is fa th e r . E a r ly in  h is 

F re d e r ic k d a y s , T a n e y h a d h e lp e d to  c re a te a n d 

e d it a p a r ty n e w sp a p e r, T h e F red er ick T o w n 

H era ld , so m e th in g o f  a n a n ti-Je f fe rso n sc re e d , 

a n d h e ra n o n th e p a r ty t ic k e t fo r  a se a t in  th e 

le g is la tu re , b u t lo s t. T h e e v e n ts le a d in g u p to 

th e W a r o f  1 8 1 2 b ro u g h t a sc h ism in  p a r ty ra n k s ,

h o w e v e r , a n d T a n e y v e e re d to th a t e le m e n t o f  

th e p a r ty th a t su p p o r te d th e w a r. U ltim a te ly , h e 

b e c a m e a Ja c k so n ia n , a rd e n tly so , in  a m o v e 

th a t w o u ld p ro fo u n d ly in f lu e n c e h is fu tu re .

A  fa m ily  sc a n d a l m a rre d h is F re d e r ic k y e a rs . 

In 1 8 1 9 , M ic h a e l T a n e y , h is w id o w e d fa th e r , 

b e c a m e in v o lv e d in  a f ig h t a t a p a r ty d u r in g 

w h ic h to o m u c h w in e w a s c o n su m e d . In  a 

sc u f f le o v e r a y o u n g w o m a n , th e e ld e r T a n e y 

g ra b b e d a k n ife a n d k i l le d  a n e ig h b o r , o n e Jo h n 

M a g ru d e r . D isg ra c e d , M ic h a e l f le d  to  V irg in ia , 

a n d d ie d th e re in  e x ile . A p p a re n tly , e x tra d it io n 

fo r  m u rd e r w a s n e v e r so u g h t.

R o g e r, m e a n w h ile , c o n tin u e d h is su c c e ss

fu l  c a re e r . In  a n a g e w h e n th e m o st re n o w n e d 

la w y e rs re l ie d o n f la m b o y a n t o ra to iy , T a n e y w a s 

a c o n sp ic u o u s e x c e p tio n . N e v e r p h y s ic a l ly 

im p re ss iv e , h e w a s e a rn e s t, s in c e re , w e ll-o rg a

n iz e d , a n d lo g ic a l a s h e sp o k e in  c o n v e rsa tio n a l 

to n e to  a ju ry  o r a n a p p e lla te b e n c h . H is re p u

ta t io n g re w o u ts id e F re d e r ic k , a n d f in a l ly , in  

1 8 2 3 , h e m o v e d to  th e m o re c o sm o p o li ta n c i ty  

o f  B a lt im o re . In  1 8 2 5 , h e b e c a m e a c tiv e in  th e 

n a tio n a l a re n a a n d a rg u e d h is f i rs t c a se s b e fo re 

th e S u p re m e C o u rt.1 1 In  1 8 2 6 , h e w a s c o -c o u n

se l w ith  D a n ie l W e b ste r , la te r h is g re a t n e m

e s is , in  E ttin g v . B a n k o f th e U n ited S ta tes.'2 

D u r in g h is p re p a ra tio n fo r  th is c a se , T a n e y w a s 

a g h a s t a t th e u n e th ic a l p ra c tic e s o f  th e b a n k’ s 

d ire c to rs a n d o f f ic e rs , a n d th is p ro b a b ly se t th e 

s ta g e fo r  h is w a r a g a in s t th e B a n k o f  th e U n ite d 

S ta te s la te r in  h is l i fe . In  th e fo l lo w in g  y e a r , 

h e a g a in a rg u e d b e fo re th e C o u rt in  B ro w n v . 

M a ry la n d , 1 3 th e c a se in  w h ic h Jo h n M a rsh a ll 

fo rm u la te d h is “ o r ig in a l p a c k a g e”  d o c tr in e , 

w h ic h d e c re e d th a t s ta te s m a y n o t ta x g o o d s 

im p o r te d f ro m  fo re ig n c o u n tr ie s i f  th e g o o d s 

re m a in in  th e ir o r ig in a l p a c k a g e s .

T a n e y a lso c o n tin u e d h is se rv ic e to h is 

c h u rc h . H e a tte m p te d to  m e d ia te a d isp u te b e

tw e e n th e A rc h b ish o p o f  B a lt im o re a n d th e Je

su it F a th e rs a t G e o rg e to w n U n iv e rs ity , w ith  

o n ly  m o d e s t su c c e ss .1 4 H e w a s o n e o f  th e fe w  

la y m e n to  a tte n d th e F irs t P ro v in c ia l C o u n c il o f  

B a lt im o re in 1 8 2 9 , a d v is in g th e a sse m b le d 

b ish o p s f ro m  a ll o v e r th e c o u n try o n m a tte rs o f  

c h u rc h in c o rp o ra tio n a n d p ro p e r ty .1 5 O n h is in i 

t ia t iv e , th e A rc h d io c e se o f  B a lt im o re w a s re in

c o rp o ra te d in  1 8 3 2 ,1 6 a n d th is re in c o rp o ra tio n 

su b se q u e n tly b e c a m e th e le g a l m o d e l fo r  m a n y 

C a th o lic d io c e se s , e v e n to  th e p re se n t.1 7 T h e re
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a f te r , h e w a s re g u la r ly c o n su lte d b y  th e b ish

o p s o f  B a lt im o re , N e w  Y o rk , a n d C h a r le s to n o n 

le g a l m a tte rs in v o lv in g  th e c h u rc h .1 8

B y 1 8 2 7 , T a n e y’ s p ro fe ss io n a l e m in e n c e 

b ro u g h t a b o u t h is a p p o in tm e n t b y G o v e rn o r 

K e n t, a p o li t ic a l o p p o n e n t, a s A tto rn e y G e n

e ra l o f  M a ry la n d . T h e e n tire b a r re c o m m e n d e d 

h im  fo r th is d is t in g u ish e d p o s it io n , a lth o u g h 

th e d u tie s o f  a d v is in g th e g o v e rn o r o n m a tte rs 

o f  la w  a n d re p re se n tin g th e s ta te in  l i t ig a tio n 

d id  n o t re q u ire h im  to  re n o u n c e h is p r iv a te p ra c

t ic e . F o u r y e a rs la te r , in  a n u n b e lie v a b le se r ie s 

o f  e v e n ts , h e w a s n a m e d A tto rn e y G e n e ra l o f  

th e U n ite d S ta te s .

A n d re w Ja c k so n’ s S e c re ta ry o f  W a r, Jo h n 

H . E a to n , h a d re c e n tly m a rr ie d a y o u n g w id o w , 

P e g g y O ’ N e il l  T im b e r la k e , w h o se so c ia l s ta n d

in g a n d re p u ta tio n fo r e a sy v ir tu e w a s a n a f

f ro n t to  th e w iv e s o f  o th e r C a b in e t o f f ic e rs , a n d 

th e y re fu se d to m e e t h e r so c ia l ly . P re s id e n t 

Ja c k so n w a s a g h a s t a t th is tre a tm e n t, a n d h e 

s id e d g a lla n tly w ith  th e E a to n s . A n  im p a sse 

fo l lo w e d , a n d f in a l ly  Ja c k so n re q u e s te d , a n d 

re c e iv e d , th e re s ig n a tio n s o f  h is e n tire C a b i

n e t.1 9

T h e re is n o re c o rd th a t Ja c k so n h a d e v e r 

m e t T a n e y , w h o b y  n o w  w a s a d e v o u t Ja c k so

n ia n , a lth o u g h h e h a d n o t ta k e n p a r t in  n a tio n a l 

p o li t ic s . O n th e a d v ic e o f  f r ie n d s w h o a ssu re d 

h im  o f  T a n e y’ s p o li t ic a l o r th o d o x y , Ja c k so n 

b ro u g h t th e M a ry la n d e r in to h is C a b in e t a s 

A tto rn e y G e n e ra l. T h e d u tie s h e re w e re n o t 

o n e ro u s ; in d e e d , T a n e y c o n tin u e d to  re s id e in  

B a lt im o re . P r in c ip a l ly , th e A tto rn e y G e n e ra l w a s 

e x p e c te d to g iv e le g a l a d v ic e to th e C a b in e t, 

a n d to  f i l l  th e ro le n o w  th e re sp o n s ib i l i ty o f  th e 

S o lic i to r G e n e ra l— a rg u in g c a se s b e fo re th e 

S u p re m e C o u rt w h e n th e U n ite d S ta te s w a s a 

p a r ty . T h e re w a s n o Ju s tic e D e p a rtm e n t w ith  

s ta f f o r le g is la te d re sp o n s ib i l i t ie s . B u t th e n a s 

n o w , a C a b in e t o f f ic e r’ s in f lu e n c e c o u ld b e 

g re a te r o r le sse r th a n th e a c tu a l p o r tfo l io , a n d 

th e m e a su re is , o f  c o u rse , c o m p a tib i l i ty w ith  

th e P re s id e n t.

T h e p a tr ic ia n T a n e y a n d th e ro u g h a n d u n

e d u c a te d Ja c k so n w e re c o m p a tib le f ro m  th e 

s ta r t, a n d th e ir m u tu a l d is tru s t o f  th e B a n k o f  

th e U n ite d S ta te s w a s th e g lu e th a t b o n d e d 

th e m e v e r c lo se r . In  a sh o r t t im e , T a n e y w a s 

Ja c k so n’ s m o st in t im a te a n d m o st tru s te d a d v i

so r .

C o n g re ss h a d c h a r te re d th e B a n k o f  th e 

U n ite d S ta te s in  1 8 1 6 , fo r  th e p u rp o se o f  s ta b i

l iz in g  th e b a n k in g sy s te m . T h e B a n k h a d b e e n

A n d re w Ja c k so n a p p o in te d T a n e y A tto rn e y G e n e ra l d e sp ite h is n e v e r h a v in g m e t th e M a ry la n d 

la w y e r , w h o la c k e d e x p e r ie n c e in n a tio n a l p o li t ic s . Ja c k so n h a d to f i l l  h is e n tire C a b in e t q u ic k ly , 

h a v in g g a lla n tly d ism isse d h is p re v io u s a p p o in te e s fo r re fu s in g to so c ia l iz e w ith th e n e w w ife o f h is 

S e c re ta ry o f  W a r, Jo h n H . E a to n ( le f t) . P e g g y T im b e r la k e E a to n ( r ig h t) , a w id o w , w a s f ro m  a m o d e s t 

so c ia l b a c k g ro u n d a n d h a d a re p u ta tio n fo r e a sy v ir tu e .
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c o n tro v e rs ia l f ro m  th e s ta r t, p a r t ic u la r ly in  th e 

W e st, a n d i ts e n e m ie s o p p o se d b o th i ts p o li

c ie s a n d i ts  p o li t ic s . T h e c h a r te r o r ig in a l ly  w a s 

g ra n te d fo r  tw e n ty y e a rs to  e x p ire in  1 8 3 6 , b u t 

th e b a n k’ s d ire c to rs d e c id e d to se e k a n e a r ly 

re n e w a l in  1 8 3 2 a t a t im e w h e n a m a jo r i ty o f  

b o th h o u se s o f  C o n g re ss a n d m o st o f  th e m e m

b e rs o f  th e C a b in e t w e re k n o w n to  fa v o r i t ,  d e

sp ite Ja c k so n’ s o w n g ra v e su sp ic io n s a b o u t 

i ts c o n s ti tu t io n a li ty a n d i ts  p ra c tic e s . T h e b a n k 

m isc a lc u la te d th e P re s id e n t’ s re so lv e . C o n g re ss 

d id  in d e e d re c h a r te r , a n d a m a jo r ity o f  th e C a b i

n e t d id  in  fa c t a p p ro v e , b u t Ja c k so n v e to e d th e 

b il l  in  a s tro n g m e ssa g e w ritte n b y  T a n e y .

A  p o li t ic a l u p ro a r fo l lo w e d , a n d Ja c k so n 

o rd e re d g o v e rn m e n t d e p o s its to b e re m o v e d 

f ro m  th e B a n k o f  th e U n ite d S ta te s , a n d to  b e 

p la c e d in  s ta te b a n k s . W h e n S e c re ta ry o f  th e 

T re a su ry W ill ia m  J . D u a n e w a s re lu c ta n t to  d o 

so , Ja c k so n f i re d h im  a n d p u t T a n e y in  h is p la c e . 

T a n e y re m o v e d th e d e p o s its w ith  e n th u s ia sm , 

a n d th e B a n k s lo w ly  d ie d .

T h e p u b lic p ic tu re o f  T a n e y a t th is p o in t in  

h is l i fe  is in te re s tin g a n d so m e w h a t a m u s in g . 

M a n y o f  h is c r it ic s (a n d th e re w e re m a n y ) sa w 

h im  a s Ja c k so n’ s d u p e , b lin d ly  fo l lo w in g  o r

d e rs th a t w e re n o t in  th e p u b lic in te re s t a n d 

th a t w o u ld b r in g f in a n c ia l ru in to th e n a tio n . 

O th e rs sa w h im  a s a g ra y e m in e n c e w h o u se d 

Ja c k so n a s a p u p p e t to  se tt le o ld sc o re s o n th e 

h a te d B a n k . T h e t ru th w a s a t n e ith e r e x tre m e : 

Ja c k so n w a s n o o n e’ s p u p p e t, b u t T a n e y a n d 

th e P re s id e n t w e re in  su c h c o m p le te a g re e m e n t 

p h ilo so p h ic a l ly th a t th e ir p o li t ic s h a rm o n iz e d .

B u t T a n e y h a d to p a y h is p r ic e . H is a p

p o in tm e n t to  th e T re a su ry h a d b e e n g iv e n d u r

in g a c o n g re ss io n a l re c e ss . W h e n C o n g re ss 

re tu rn e d , th e S e n a te re fu se d to c o n f irm  h im —  

th e f i rs t C a b in e t a p p o in tm e n t in  h is to ry to  b e 

re je c te d .

W h e n Ju s tic e G a b r ie l D u v a ll re s ig n e d f ro m  

th e S u p re m e C o u rt in  Ja n u a ry 1 8 3 5 , a f te r a l

m o st a d e c a d e o f  p ro fo u n d d e a fn e ss , Ja c k so n 

a p p o in te d h is f r ie n d T a n e y to  b e a n A sso c ia te 

Ju s tic e a n d o n c e a g a in T a n e y w e n t d o w n to  

d e fe a t. I t  a p p e a re d th a t h is p o li t ic a l l i fe  w a s 

o v e r . H e re tu rn e d to  le g a l p ra c tic e in  B a lt im o re .

In  Ju ly 1 8 3 5 , C h ie f Ju s tic e Jo h n M a rsh a ll 

d ie d . P re s id e n t Ja c k so n w a ite d a lm o s t s ix  

m o n th s , th e n o n c e a g a in se n t T a n e y’ s n a m e to  

th e S e n a te , n o w  fo r  th e o f f ic e o f  C h ie f Ju s tic e .

O n e y e a r h a d b ro u g h t a c h a n g e in  th e a tt i tu d e 

o f  th e S e n a te . D e sp ite a f lu r ry  o f  u n re a lis t ic 

a c tiv i ty to se c u re th e n o m in a tio n o f  Ju s tic e 

S to ry fo r  th e c h ie f ju s t ic e sh ip , a n d d e sp ite th e 

e n e rg e tic o p p o s it io n o f  H e n ry C la y , Jo h n C . 

C a lh o u n , a n d W e b ste r , th e S e n a te c o n f irm e d 

T a n e y b y a v o te o f 2 9 -1 5 . H is e n e m ie s b e

l ie v e d h e w o u ld d e s tro y e v e ry th in g M a rsh a ll 

h a d s to o d fo r . T h e y w e re w ro n g .

Jo h n M a rsh a ll’ s d e a th s ig n a le d th e e n d o f  

a n e ra , b u t re a l is t ic a l ly , th e e ra w a s o v e r b e fo re 

h e d ie d . M a rsh a ll’ s l ik e -m in d e d c o m p a tr io ts 

h a d p re d e c e a se d h im ; n o lo n g e r w e re th e g re a t 

c o n s ti tu t io n a l d e c is io n s u n a n im o u s . T h re e o f  

th e se v e n Ju s tic e s w e re a lre a d y Ja c k so n ia n 

a p p o in tm e n ts : Jo h n M c L e a n o f O h io , a p

p o in te d in  1 8 2 9 ; H e n ry B a ld w in o f  P e n n sy lv a

n ia , in  1 8 3 0 ; Ja m e s M o o re W a y n e o f  G e o rg ia , in  

1 8 3 5 . O n ly Ju s tic e S to ry o f  M a ssa c h u se tts , 

a p p o in te d b y P re s id e n t Ja m e s M a d iso n a n d 

n o w in  h is tw e n ty - fo u r th y e a r o n th e C o u rt, 

a n d Ju s tic e S m ith T h o m p so n , n a m e d b y  P re s i

d e n t Ja m e s M o n ro e a n d n o w  in  h is tw e lf th  y e a r , 

w e re re a l ly M a rsh a ll Ju s tic e s .

In  a ll , tw e n ty Ju s tic e s , in c lu d in g T a n e y h im 

se lf , se rv e d d u r in g th e tw e n ty -se v e n y e a rs h e 

w a s C h ie f Ju s t ic e , a lth o u g h fo u r o f  th e se w e re 

L in c o ln Ju s tic e s n a m e d a t th e e n d o f  T a n e y’ s 

l i fe . T h is c o n s ti tu te s a lm o s t a f i f th  o f  th e e n tire 

m e m b e rsh ip o f  th e C o u rt to  th e p re se n t d a y .

H is to r ia n s h a v e n o t b e e n g e n tle o n th e s ix 

te e n n o n -L in c o ln Ju s tic e s . A s id e f ro m  T a n e y 

h im se lf , a n d Ju s tic e s S to ry a n d B e n ja m in R . 

C u rtis , m o st h a v e n o w  b e e n fo rg o tte n , b u t th e 

v e rd ic t o f  m a n y ju d ic ia l h is to r ia n s is h a rsh e r 

th a n m e re o b sc u r ity . T h e d e a n o f  S u p re m e C o u rt 

sc h o la rs re fe rs to th e T a n e y Ju s tic e s a s “ c i

p h e rs ,”  “ le sse r l ig h ts w h o fa i le d to  m e a su re u p ,”  

“ n o n -e n ti t ie s ,”  a n d “ le ss th a n m e d io c re m e n .” 2 0

B u t m a n y o th e rs d isa g re e . I f  th e o v e ra l l 

re c o rd o f  th e T a n e y C o u rt is in  m a n y w a y s 

sp le n d id , su re ly in  so m e m e a su re w e m u st c re d it 

th e w isd o m , e x p e r ie n c e , ju d g m e n t, a n d in te l l i 

g e n c e o f  th e ju d g e s o n th e C o u rt. A ll  b u t fo u r 

o f  th e T a n e y Ju s tic e s se rv e d fo r  m o re th a n te n 

y e a rs , a n d n in e se rv e d fo r m o re th a n tw e n ty . 

A s a g ro u p , th e y b ro u g h t e x c e p tio n a l p o li t ic a l 

e x p e r ie n c e a n d a r ic h n e ss a n d v a r ie ty o f  b a c k

g ro u n d s to  th e ir w o rk .

I t  w o u ld ta x b o th p a tie n c e a n d t im e to  m e n

t io n  e a c h o f  th e Ju s tic e s in d iv id u a lly , b u t fo u r
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s ta n d o u t a s e x c e p tio n a lly sk i l le d a n d a b le .

Ju s tic e S to ry is o n e o f  th e g re a te s t f ig u re s 

in  th e h is to ry o f  A m e r ic a n la w . O n ly  th ir ty - tw o 

y e a rs o ld  a t th e t im e o f  h is a p p o in tm e n t, h e w a s 

o n th e C o u rt fo r  th ir ty - fo u r y e a rs . C o n c u rre n t 

w ith  h is ju d ic ia l w o rk , h e w a s D a n e P ro fe sso r 

o f  L a w  a t H a rv a rd ( th e f i rs t te a c h e r o f  la w  a t 

H a rv a rd ) a n d a u th o r o f  a se r ie s o f  le g a l tre a

t ise s th a t c o n tin u e d to e n d u re lo n g a f te r h is 

d e a th . S to ry’ s v o lu m e s w e re th e te x tb o o k s fo r  

th re e g e n e ra tio n s o f  le g a l p ra c ti t io n e rs th ro u g h 

th e n in e te e n th c e n tu ry .2 1

Ju s tic e M c L e a n h a d se rv e d a s a C o n g re ss

m a n a n d a s a ju d g e b e fo re b e c o m in g P o s tm a s

te r G e n e ra l u n d e r P re s id e n t Jo h n Q u in c y A d a m s 

a n d P re s id e n t Ja c k so n— so m e sa y th e g re a te s t 

P o s tm a s te r G e n e ra l in  h is to ry , e x c e p t p e rh a p s 

fo r  J im  F a r le y ! H is s tro n g in te l le c t a n d p e rso n

a li ty  w e re m a rre d , h o w e v e r , b y  o n e h u g e a n d 

o v e ra rc h in g f la w . D u r in g h is e n tire t im e o n th e 

B e n c h h e a n g le d c o n s ta n tly fo r a p re s id e n tia l 

n o m in a tio n , w h e re v e r h e c o u ld g e t i t . F o u r 

t im e s h e ra n fo r th e p re s id e n c y w h ile o n th e 

S u p re m e C o u rt, e a c h t im e o n th e t ic k e t o f  a d if 

fe re n t p a r ty . I t  w a s a lw a y s su sp e c te d , w ith  so m e 

ju s t i f ic a t io n , th a t h is ju d ic ia l d e c is io n s w e re 

p la n k s in  h is p la tfo rm .2 2

Ju s tic e C u rtis o f  M a ssa c h u se tts re p la c e d 

S to ry in  1 8 5 1 , a p p o in te d b y  P re s id e n t M illa rd  

F il lm o re . C u rtis w a s o n e o f  th e f in e s t la w y e rs 

o f  h is d a y , n o w  c h ie f ly  re m e m b e re d fo r  h is g re a t 

d isse n t in  YXWVUTSRQPONMLKJIHGFEDCBAD red S co tt. A fte r h is re s ig n a tio n 

f ro m  th e S u p re m e C o u rt, h e w a s c o u n se l fo r  th e 

d e fe n se o f  A n d re w Jo h n so n d u r in g th e im 

p e a c h m e n t tr ia l .2 3

F in a l ly , Ju s tic e C a m p b e ll sh o u ld b e s in g le d 

o u t. H ig h ly  re g a rd e d a s th e S o u th’ s le a d in g 

la w y e r , th e e n tire m e m b e rsh ip o f  th e S u p re m e 

C o u rt a sk e d P re s id e n t F ra n k l in P ie rc e to a p

p o in t h im , a n d th e P re s id e n t o b lig e d th e m . 

W h e n th e S o u th e rn s ta te s b e g a n to se c e d e a f

te r F o rt S u m te r , C a m p b e ll a tte m p te d to  m e d ia te . 

B u t f in a l ly , w h e n h is h o m e s ta te o f  A la b a m a 

se c e d e d , C a m p b e ll re s ig n e d to  se rv e a s a n A s

s is ta n t S e c re ta ry o f  W a r fo r th e C o n fe d e ra c y . 

In  th e w a n in g d a y s o f  th e w a r, C a m p b e ll m e t 

se c re tly w ith  L in c o ln  in  R ic h m o n d to  n e g o tia te 

te rm s a n d c o n d it io n s fo r  th e fa l le n S o u th , b u t 

L in c o ln ’ s d e a th sh o r t ly th e re a f te r e n d e d th e e f

fo r t. H e w a s ja i le d a t th e w a r’ s e n d , th e n p a r

d o n e d a t th e re q u e s t o f  S u p re m e C o u rt c o l

le a g u e s , o n ly  to  su r fa c e la te r a s o n e o f  th e a d

v o c a te s in  th e la n d m a rk S la u g h te rh o u se 

C a ses.2 4 H e re g u la r ly a rg u e d b e fo re th e C o u rt 

u n ti l  h is d e a th in  18 8 9 .2 5

In  a d d it io n to  th e se fo u r , th e re w e re o th e rs 

w h o b ro u g h t im p re ss iv e c re d e n tia ls to th e 

C o u rt. P h il ip  P . B a rb o u r is  th e o n ly  Ju s tic e w h o 

h a d b e e n S p e a k e r o f  th e H o u se ; N a th a n C lif fo rd  

h a d b e e n A tto rn e y G e n e ra l a n d c h ie f n e g o tia

to r o f  th e tre a ty w ith  M e x ic o a f te r th e M e x ic a n 

W a r; L e v i W o o d b u ry se rv e d a s g o v e rn o r o f  

N e w H a m p sh ire , a S e n a to r , a n d S e c re ta ry o f  

th e N a v y ; T h o m p so n w a s a lso a fo rm e r C a b i

n e t o f f ic e r ; Ja m e s M o o re W a y n e h a d b e e n 

m a y o r o f  S a v a n n a h a n d a m e m b e r o f  C o n g re ss .

Ju s tic e s Jo h n C a tro n , Jo h n M c K in le y , P e

te r V . D a n ie l, S a m u e l N e lso n , a n d R o b e rt C . 

G rie r , in  a d d it io n to th e a b o v e -m e n tio n e d 

B a rb o u r , a ll  h a d e x te n s iv e e x p e r ie n c e o n e ith e r 

th e s ta te o r fe d e ra l b e n c h .2 6 T h e se Ju s tic e s 

m a y n o w  b e fo rg o tte n , b u t th e y c e r ta in ly w e re 

a c c o m p lish e d a n d p o w e rfu l in  th e ir d a y .

I t  sh o u ld b e re m e m b e re d th a t th ro u g h o u t 

th e n in e te e n th c e n tu ry , S u p re m e C o u rt Ju s tic e s 

ro d e c irc u it, h e a r in g c a se s a t th e tr ia l le v e l in  

fe d e ra l c o u r ts sc a tte re d th ro u g h o u t th e c o u n

try . F o r m o st o f  th e Ju s tic e s th is m e a n t e x te n

s iv e tra v e l, o f te n o v e r d u s ty o r m u d d y ro a d s , 

w ith  f re q u e n t a c c id e n ts . T h e d isc o m fo r t, th e 

lo w  p a y , th e lo n g m o n th s a w a y f ro m  h o m e le d 

m a n y p o te n tia l Ju s tic e s to  d e c lin e a p p o in tm e n t, 

o r , a t le a s t, n o t se e k i t . T a n e y h im se lf h a d th e 

e a s ie s t c irc u it— D e la w a re , M a ry la n d , a n d V ir 

g in ia— a n d v is its to V irg in ia in v o lv e d o n ly a 

c ru ise d o w n th e C h e sa p e a k e B a y to  N o rfo lk . 

B u t s ti l l  th e c irc u it tra v e l to o k i ts  to l l . T h ro u g h

o u t h is tw e n ty -e ig h t y e a rs a s C h ie f Ju s tic e , h is 

h e a lth w a s p re c a r io u s .

T h e Ju s tic e s c a m e to W a sh in g to n o n ly  

o n c e a y e a r to  h e a r a p p e a ls fo r  a T e rm  th a t la s te d 

s ix w e e k s w h e n T a n e y jo in e d th e C o u rt, b u t 

th a t h a d b e c o m e th re e m o n th s b y  th e t im e o f  

h is d e a th . T h e Ju s tic e s b o a rd e d in  h o te ls o r 

s ta y e d w ith  f r ie n d s . T h e ir C o u rtro o m w a s a 

sm a ll c h a m b e r in  th e b a se m e n t o f  th e C a p ito l, 

n o w o p e n a s a m u se u m . T h e p la c e w h e re 

M a rsh a ll a n d T a n e y p re s id e d , a n d w h e re D a n ie l 

W e b ste r a rg u e d , w a s th e n v a r io u s ly d e sc r ib e d 

a s d a rk , d a m p , c o ld , fu l l  o f  d ra f ts , a n d sm o k y 

f ro m  w h a le o il  la m p s a n d m a lfu n c tio n in g f i re 

p la c e s .2 7 T h e Ju s tic e s h a d n o d in in g ro o m ,
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n o c o n fe re n c e ro o m , n o o f f ic e s , a n d a n in a d

e q u a te l ib ra ry . T h e y h a d n o c le rk s , n o se c re ta r

ie s , a n d , e x c e p t fo r  th e M a rsh a l, th e C le rk , a n d 

th e R e p o rte r , n o s ta f f . C a se s o f te n h a d to b e 

p o s tp o n e d b e c a u se th e T e rm w a s so sh o r t. I l l 

n e ss o r in a b i l i ty  to  tra v e l so m e tim e s m e a n t th e 

a b se n c e o f  a q u o ru m a n d so m e tim e s v a c a n c ie s 

e x te n d e d fo r  m a n y m o n th s b e c a u se o f  b a tt le s 

b e tw e e n th e S e n a te a n d th e P re s id e n t. Jo h n 

T y le r a lo n e h a d f iv e  S u p re m e C o u rt n o m in a

t io n s re je c te d .

B u t fo r  a ll th e se d if f ic u lt ie s , th e T a n e y C o u rt, 

a n d T a n e y h im se lf , m a d e e n d u r in g c o n tr ib u

t io n s .2 8 T h e re w a s, p a r t ic u la r ly , a se a c h a n g e in  

th e d ire c tio n o f  A m e r ic a n c o m m e rc ia l la w .

T h e C o n s titu t io n q u ite c le a r ly g iv e s to  th e 

fe d e ra l g o v e rn m e n t a ll re sp o n s ib i l i ty fo r th e 

re g u la t io n o f  c o m m e rc e “ a m o n g th e se v e ra l 

s ta te s .”  B u t in  th e in fa n c y o f  th e n a tio n , in te r

s ta te c o m m e rc e w a s n e g lig ib le . A lm o s t a l l  b u s i

n e ss w a s sm a ll a n d lo c a l. T h e p o li t ic a l fo ru m  

m o st re sp o n s ib le fo r re g u la t io n w a s th e s ta te 

le g is la tu re , n o t th e C o n g re ss .

W h e n b u s in e ss issu e s c a m e to  th e S u p re m e 

C o u rt, th e Ju s tic e s u su a lly w e re a b le to se tt le 

th e d isp u te s u s in g th e w e ll- re c o g n iz e d p r in 

c ip le s o f  c o n tra c t a s th e y h a d d e v e lo p e d in  th e 

c o m m o n la w . B u t, in  tru th , fe w  re a l b u s in e ss 

tra n sa c tio n s e v e n c a m e to th e fe d e ra l c o u r ts ; 

s ta te c o u r ts se tt le d th e m . H o w e v e r, a s th e c o u n

try  g re w in  p o p u la tio n a n d la n d a re a , a s fo re s ts 

w e re le v e le d a n d c it ie s w e re b u il t , a s c a n a ls 

w e re d u g a n d ro a d s w e re p a v e d , th e b r ig h t le

g a l l in e b e tw e e n fe d e ra l ly re g u la te d in te rs ta te 

c o m m e rc e a n d lo c a l ly  re g u la te d c o m m e rc e g re w 

d im m e r. S im ila r ly , th e o ld  c o m m o n la w  w a s 

s tre tc h e d to  i ts l im its  a s th e m e rc a n ti le sy s te m 

b e g a n to  d e c a y in  th e fa c e o f  in d u s tr ia l iz a tio n .

W h e n T a n e y b e c a m e C h ie f Ju s tic e in  1 8 3 6 , 

le ss th a n a d e c a d e a f te r th e n a tio n’ s f i rs t ra i l

ro a d tra c k s h a d jo in e d B a lt im o re to  E ll ic o tt C ity , 

a n e w lo o k a t th e C o m m e rc e C la u se w a s re

q u ire d , a lo n g w ith  a n e w u n d e rs ta n d in g o f  th e 

a p p lic a tio n s o f  th e c o m m o n la w  to  c o m m e rc ia l 

tra n sa c tio n s . D u r in g th e e n tire e ra w h e n Jo h n 

M a rsh a ll p re s id e d o v e r th e S u p re m e C o u rt, th e re 

w a s a c o n s is te n t te n d e n c y fo r  th e C o u rt to  e rr 

in  fa v o r o f  e s ta b l ish e d c o m m e rc ia l e n tit ie s a n d 

to lo o k sk e p tic a l ly a t d e v e lo p in g tre n d s . In  

re tro sp e c t, i t  is c le a r th a t th is p o lic y h a d to  

c h a n g e .

D u r in g T a n e y’ s f i rs t y e a r o n th e B e n c h , a 

c a se w ith  p ro fo u n d im p lic a tio n s c a m e to th e 

C o u rt. In  1 7 8 5 , th e le g is la tu re o f  M a ssa c h u

se tts h a d c h a r te re d a c o rp o ra tio n to b u ild a 

b r id g e c o n n e c tin g B o s to n a n d C a m b r id g e . T h e 

c o rp o ra tio n so ld b o n d s to ra ise c a p ita l, b u il t 

th e b r id g e , a n d th e n c h a rg e d to l ls to p a y o f f  

th e b o n d e d in d e b te d n e ss . N o w , so m e f i f ty  y e a rs 

la te r , th e d e b t h a d lo n g s in c e b e e n p a id , b u t th e 

to l ls c o n tin u e d a s a so u rc e o f  re g u la r in c o m e to  

b o n d h o ld e rs . A  n e w c o rp o ra tio n , se e k in g to  

b u ild  a se c o n d b r id g e , p a ra l le l to  th e f i rs t, p ro

p o se d to c h a rg e to l ls o n ly u n ti l th e s tru c tu re 

w a s p a id fo r . I t  w a s a f te rw a rd to  b e f re e .

M a n ife s tly , a n e w f re e b r id g e w o u ld d e s tro y 

th e in c o m e f lo w  o f  th e o ld e r b r id g e . S o th e 

o r ig in a l c o m p a n y su e d th e n e w o n e , c h a rg in g 

th a t th e n e w c h a r te r w a s i l le g a l ly  g ra n te d in  

v io la t io n o f  th e c o n tra c tu a l a g re e m e n t im p lie d 

in  th e f i rs t  c h a r te r . In  so m e w a y s , th e issu e s o f  

th e c a se re se m b le d th e D a rtm o u th C o lle g e c a se 

o f  1 8 1 9 , in  w h ic h th e M a rsh a ll C o u rt h e ld th a t a 

c o rp o ra te c h a r te r w a s a c o n tra c t th a t c o u ld n o t 

b e m o d if ie d in  a n y w a y b y  a su b se q u e n t le g is

la tu re . H a d th is re a so n in g p re v a ile d , th e o ld  

b r id g e c o m p a n y w o u ld h a v e w o n th e c a se . O b

v io u s ly , th is r ig id  re a d in g w o u ld h a v e im p o se d 

e n o rm o u s o b s ta c le s to A m e r ic a n c o m m e rc ia l 

d e v e lo p m e n t. Ju s tic e S to ry , Jo h n M a rsh a ll’ s 

s ta lw a r t f r ie n d a n d c lo se s t c o lla b o ra to r , w a s th e 

se n io r Ju s tic e o n th e T a n e y C o u rt. H e a g re e d 

w ith  D a n ie l W e b ste r th a t th e o w n e rs o f  th e o ld  

b r id g e sh o u ld p re v a il .

T a n e y d isa g re e d . A  re la t iv e ly y o u n g m a n , 

h is p o li t ic a l c a re e r a s S e c re ta ry o f  th e T re a su ry 

a n d A tto rn e y G e n e ra l in  th e C a b in e t o f  A n 

d re w Ja c k so n h a d m a d e h im  so m e th in g o f  a 

p o p u lis t, w ith  a p ro fo u n d d is tru s t o f  th e e n

tre n c h e d e s ta b l ish m e n t e m b o d ie d b y  th e o w n

e rs o f  th e f i rs t b r id g e . H e w a s a b le to  w in  th e 

su p p o r t o f  a m a jo r ity , a n d YXWVUTSRQPONMLKJIHGFEDCBAC h a r les R ive r B r id g e 

v . W a rren B r id g e2 9 h a s b e c o m e o n e o f  th e la n d

m a rk c a se s o f  A m e r ic a n ju r isp ru d e n c e .

T h e C h ie f Ju s tic e in s is te d th a t le g is la tu re s 

c o u ld n o t g iv e a w a y a p u b lic b e n e f it b y  im p li 

c a tio n , th a t m o n o p o lie s c o u ld n o t b e c re a te d 

a c c id e n ta l ly in  s i le n c e . H e w a s c o n c e rn e d th a t 

th e c o m m e rc ia l a n d in d u s tr ia l g ro w th o f  th e 

c o u n try w o u ld b e c r ip p le d i f  e v e ry c a n a l c o m

p a n y c o u ld c la im  a m o n o p o ly to  p re v e n t a ra i l

ro a d , i f  e v e ry m a n u fa c tu re r c o u ld u se i ts o w n
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O n e o f  T a n e y’ s g re a te s t ju r isp ru d e n tia l a c h ie v e m e n ts is YXWVUTSRQPONMLKJIHGFEDCBAC h a r les R ive r B r id g e v . W a rren B r id g e (1 8 5 7 ) , 

w h ic h p ro v id e s m a n y o f th e le g a l u n d e rp in n in g s fo r m o d e rn c o rp o ra te la w . A t issu e w a s w h e th e r 

th e o w n e rs o f th e C h a r le s R iv e r B r id g e (a b o v e ) , a to l l b r id g e b u il t in th e 1 7 8 0 s to l in k  B o s to n w ith  

C a m b r id g e , c o u ld c la im th a t th e ir s ta te c h a r te r g a v e th e m e x c lu s iv e r ig h t to tra f f ic a c ro ss th e r iv e r .

c h a r te r to fo re s ta l l n e w te c h n o lo g y , a n d i f  e v

e ry b r id g e c o m p a n y c o u ld v e to n e w b r id g e s 

d e sp e ra te ly re q u ire d b y  te r r i to r ia l g ro w th a n d a 

b u rg e o n in g p o p u la tio n . T a n e y’ s re a so n in g d id  

n o t re v e rse M a rsh a ll’ s e a r l ie r lo g ic , b u t i t  n u - 

a n c e d i t  in  su b tle w a y s th a t c h a n g e d i ts d ire c

t io n . T h e C h a r les R ive r B r id g e c a se p ro v id e d 

m a n y o f  th e le g a l u n d e rp in n in g s o f  m o d e m c o r

p o ra te la w .

T h e C o u rt a lso e n c o u ra g e d th e g ro w th a n d 

p o w e r o f  s ta te -c h a r te re d b a n k s ,3 0 a n d p e rm it

te d c o m p a n ie s in c o rp o ra te d in  o n e s ta te to d o 

b u s in e ss w ith o u t u n d u e im p e d im e n t in  o th e r 

s ta te s .3 1 In  C o o ley v . B o a rd o f W a rd en s,3 2 th e 

T a n e y C o u rt su p p lie d th e w o rk a b le d iv id in g  l in e 

fo r  fe d e ra l a n d s ta te re g u la t io n o f  b u s in e ss u n

d e r th e C o m m e rc e C la u se .

T h e C o o ley c a se b ro u g h t a n o rd e re d e n d 

to  th e a rg u m e n t th a t th e C o m m e rc e C la u se g a v e 

e x c lu s iv e p o w e r o v e r in te rs ta te c o m m e rc e to  

th e fe d e ra l g o v e rn m e n t a lo n e . B u t i t  a lso d is

p o se d o f  th e p e rn ic io u s id e a th a t th e s ta te s 

h a d a n e q u a l ro le w ith  th e fe d e ra l g o v e rn m e n t, 

a p o s it io n th a t w o u ld h a v e su b je c te d a g ro w 

in g  c o m m e rc ia l d e v e lo p m e n t to  o f te n p a ro c h ia l 

a n d f ic k le lo c a l in te re s ts . T h e re g u la t io n o f  

c o m m e rc e , th e C o u rt d e c la re d , b e lo n g e d to  th e 

fe d e ra l g o v e rn m e n t p r im a r i ly a n d to  s ta te g o v

e rn m e n ts su b o rd in a te ly . T h is h e a lth y ru b r ic 

s ti l l  p re v a ils .

I t  w a s a lso th e T a n e y C o u rt th a t f i rs t a n

n o u n c e d th e “ p o li t ic a l q u e s tio n”  d o c tr in e , 

w h ic h e s ta b l ish e d th a t so m e issu e s b e lo n g 

p ro p e r ly , n o t to c o u r ts , b u t to th e le g is la t iv e 

b ra n c h o f  g o v e rn m e n t, a n d th a t le g is la tu re s 

sh o u ld b e f re e o f  ju d ic ia l in te r fe re n c e w ith  th e ir 

w o rk .3 3

T h e re w e re re g u la r b a tt le s in v o lv in g th e 

re a c h o f  th e a d m ira lty p o w e rs . In  E n g lish la w , 

m a rit im e ju r isp ru d e n c e a p p lie d o n ly  in  w a te rs 

w h e re th e re w a s a t id e , b u t E n g la n d k n e w n o 

r iv e rs l ik e  th e O h io o r th e M iss iss ip p i, n o r d id  

E n g la n d h a v e th e G re a t L a k e s . U ltim a te ly , b o th 

s ta tu te a n d c o u r t d e c is io n s se tt le d th e q u e s

t io n in  fa v o r o f  fe d e ra l ju r isp ru d e n c e o n n a v i

g a b le w a te rw a y s , d e sp ite g re a t d iv e rg e n c e o n 

th e C o u rt. A t  o p p o s ite e x tre m e s w e re Ju s tic e 

S to ry , w h o i t  w a s sa id w o u ld a p p ly a d m ira lty
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la w  fo r  th e th e f t o f  a to y  b o a t f ro m  a b u c k e t o f  

w a te r , a n d Ju s tic e D a n ie l, w h o se ld o m fo u n d 

fo r  fe d e ra l ju r isd ic t io n a n y w h e re .3 4 In  e x te n d

in g  a d m ira lty ju r isd ic t io n , th e C o u rt o v e r tu rn e d 

c e n tu r ie s o f  E n g lish p re c e d e n t, a lo n g w ith  i ts 

o w n e a r l ie r d e c is io n s .

T a n e y’ s p e rso n a l c o n tr ib u tio n to th is n e w 

v is io n w a s im p re ss iv e . M o d e m c o n c e p ts o f  

c o n se rv a tism a n d l ib e ra l ism , s tr ic t c o n s tru c tio n 

a n d a c tiv ism , c a n n o t a c c u ra te ly b e a p p lie d to  a 

ju r is t w h o l iv e d  a c e n tu ry a n d a h a lf a g o . B u t 

th e re a re c h a ra c te r is t ic s o f  h is ju r isp ru d e n c e 

th a t h a v e a m o d e m re so n a n c e . H e w a s v e ry 

m u c h a Ja c k so n ia n p o p u lis t, w ith  a p ro fo u n d 

re v e re n c e fo r th e g o o d se n se o f  th e a v e ra g e 

m a n , n o t u n lik e A b ra h a m L in c o ln ’ s s im ila r v ie w . 

H e lo o k e d a t th e C o n s titu t io n a s a d o c u m e n t o f  

e sse n tia l c o m p ro m ise , a n d h e re a d i t  q u ite l i te r

a lly . H is u n d e rs ta n d in g o f  d u a l fe d e ra l-s ta te 

so v e re ig n ty m a d e h im  a Je f fe rso n ia n . H e w a s 

p e rso n a lly o p p o se d to  s la v e ry , a n d e m a n c ip a te d 

h is o w n s la v e s a s a y o u n g m a n , b u t h e a c c e p te d 

th e c o n s ti tu t io n a l c o m p ro m ise th a t m a d e s la

v e ry a d e c is io n le f t to th e s ta te s . B u t h is a b

h o rre n c e o f  th e in te rn a tio n a l s la v e tra d e , 

c o u p le d w ith  th e c o n s ti tu t io n a l p ro h ib it io n o f  

s la v e im p o r ta t io n m a d e h im  in f le x ib le o n th a t 

issu e . H e v o te d w ith  th e m a jo r ity to f re e th e 

A fr ic a n d e fe n d a n ts in  th e c e le b ra te d YXWVUTSRQPONMLKJIHGFEDCBAA m ista d 

c a se .3 5

T h e re is o n e o th e r a sp e c t o f  h is ju r isp ru

d e n c e th a t is th o ro u g h ly m o d e m . M o st o f  th e 

e a r ly Ju s tic e s , f ro m  W a sh in g to n’ s a p p o in te e s 

to  Ja c k so n’ s , fo l lo w in g  th e le a d o f  Ja m e s W il 

so n , re g a rd e d th e C o n s titu t io n a s su b se rv ie n t 

to  a d iv in e ly  e s ta b l ish e d h ig h e r la w — th e “ la w  

o f  n a tu re a n d o f  n a tu re’ s G o d” — a s Je f fe rso n 

so e lo q u e n tly p u t i t  in  th e D e c la ra tio n o f  In d e

p e n d e n c e . O f  th e tw e n ty - th re e Ju s tic e s b e fo re 

T a n e y , o n ly  S a m u e l C h a se h a d h in te d th a t th e 

c o n s ti tu t io n a l d e c is io n s o f  th e C o u rt h a d to  b e 

fo u n d e d o n th e te x t o f  th e C o n s titu t io n , o r o n 

th e te x t o f  la w s , ra th e r th a n o n a “ h ig h e r”  la w  

b e lie v e d to b e f ro m  G o d . T a n e y se t o u t o n a 

n e w c o u rse . H e w a s th e f i rs t c o n s ti tu t io n a l 

p o s itiv is t to se rv e o n th e C o u rt.

P e rh a p s i t  m ig h t h e lp u s to u n d e rs ta n d 

T a n e y i f  w e n o te th a t in  h is p o p u lism , in  h is 

re v e re n c e fo r  th e c o n s ti tu t io n a l te x t, in  h is ru ra l 

m o ra l i ty , in  h is c la r i ty  o f  e x p re ss io n , a n d in  h is 

c o m m o n se n se , h e w a s a n in e te e n th -c e n tu ry

H u g o L .  B la c k .

T a n e y a g e d g ra c e fu l ly . H e w a s f i f ty -se v e n 

w h e n a p p o in te d . A s t im e p ro g re sse d , h is lo n g 

h a ir tu rn e d w h ite a n d h is fa c e b e c a m e d e e p ly 

l in e d . H is l i fe - lo n g th in n e ss m a d e h im  a p p e a r 

e v e r m o re f ra i l , a n d i t  se e m e d th a t e a c h y e a r 

w o u ld b e h is la s t. B u t h e c a rr ie d o n w ith  n o 

im p a irm e n t o f  h is m e n ta l fa c u lt ie s .

B y  th e e a r ly 18 5 0 s , th e S u p re m e C o u rt w a s 

a t th e h e ig h t o f  i ts in f lu e n c e a n d re p u ta tio n . I t  

w a s u n iv e rsa l ly re sp e c te d , w ith  a C h ie f Ju s tic e 

a d m ire d a n d e v e n lo v e d . B u t in  1 8 5 5 , w h e n 

T a n e y w a s se v e n ty -se v e n y e a rs o ld , th e re b e

g a n a ra p id su c c e ss io n o f  th re e tra g e d ie s th a t 

m a d e T a n e y a s ta r-c ro sse d , b itte r , d e je c te d , a n d 

h a te d o ld  m a n .

T h e f i rs t  tra g e d y w a s p e rso n a l. In  th e su m

m e r o f  1 8 5 5 , w h ile  th e fa m ily  w a s v a c a tio n in g a t 

O ld  P o in t C o m fo r t, V irg in ia , a n e p id e m ic o f  y e l

lo w  fe v e r b ro k e o u t. O n th e sa m e d a y T a n e y 

lo s t h is w ife  a n d a d a u g h te r to  th e d ise a se . B e

w ild e re d a n d n u m b , h e re tu rn e d to  B a lt im o re , 

b u t w a s u n a b le to  re m a in in  h is h o m e b e c a u se 

o f  th e m e m o r ie s . S o m e w h a t h a s ti ly , h e m o v e d 

p e rm a n e n tly to  W a sh in g to n , p u rc h a s in g a to w n 

h o u se o n In d ia n a A v e n u e w h e re h e l iv e d  w ith  

tw o  d a u g h te rs . H is fa m ily  a n d h is c h u rc h w e re 

h is o n ly  c o n so la tio n s a n d h e b e c a m e in c re a s

in g ly  re se rv e d in  d e m e a n o r a n d iso la te d so

c ia l ly .

T h e se c o n d tra g e d y w a s th e D red S co tt 

c a se .3 6 S o m e w h a t su rp r is in g ly , in  th e f i f ty  y e a rs 

o f  th e S u p re m e C o u rt’ s e x is te n c e i t  h a d h e a rd 

re la t iv e ly fe w  c a se s b e a r in g d ire c tly o n s la v e ry . 

T h e v a s t m a jo r ity in v o lv e d p ro se c u tio n u n d e r 

th e F u g it iv e S la v e L a w s ; a fe w  a ro se o u t o f  th e 

c o n tin u in g im p o r ta t io n o f  s la v e s . T h e o p p o s i

t io n  to  th e la w s o n fu g it iv e s c a m e m o stly f ro m  

n o r th e rn c irc u its w h e re th e la w s w e re u n p o p u

la r— p a r t ic u la r ly in  O h io a n d M a ssa c h u se tts . 

I ro n ic a l ly , th e c a se s o n im p o r ta t io n a lso c a m e 

f ro m  th e N o rth , s in c e th e sh ip o w n e rs w e re 

m o stly f ro m  N e w  E n g la n d . B u t w h ile  th e a c tu a l 

p ro se c u tio n s u su a lly d id n o t re a c h th e d o c k e t 

o f  th e C o u r t i tse lf , th e Ju s tic e s o n c irc u it re g u

la r ly  e n c o u n te re d th e m .

T h e D red S co tt c a se p o se d n e w q u e s tio n s 

p o te n tia l ly d e v a s ta tin g fo r  th e p re se rv a tio n o f  

th e U n io n . T h e fa c ts a re w e ll k n o w n . D re d 

S c o tt w a s a s la v e o w n e d b y  a c it iz e n o f  M is 

so u r i, D r. Jo h n E m e rso n , a n a rm y d o c to r w h o
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to o k S c o tt w ith  h im  o n to u rs o f  d u ty f i rs t  to  th e 

f re e s ta te o f  I l l in o is , th e n to  fe d e ra l te r r i to ry in  

w h a t is n o w  M in n e so ta . U n d e r th e te rm s o f  th e 

M isso u r i C o m p ro m ise o f 1 8 2 0 , th e n o r th e rn 

p a r ts o f  th e se te r r i to r ie s w e re f re e . S c o tt c la im e d 

th a t h is l iv in g  o n f re e so il h a d f re e d h im . In i 

t ia l ly , h e m a d e h is c la im  in  th e s ta te c o u r ts o f  

M isso u r i, w h ic h ru le d a g a in s t h im .

A rg u in g e sse n tia l ly th e sa m e fa c ts , S c o tt 

to o k h is c la im  to  fe d e ra l c o u r t, a lle g in g d iv e r

s ity o f  c it iz e n sh ip , s in c e h e h im se lf w a s f ro m  

M isso u r i, a n d Jo h n S a n fo rd , a n e x e c u to r o f  

E m e rso n’ s w il l ,  w a s f ro m  N e w  Y o rk . T h e lo w e r 

fe d e ra l c o u r t fo u n d th a t s in c e th e c o u r ts o f  

M isso u r i h a d a lre a d y d e n ie d h is c la im , S c o tt 

w a s s ti l l  a s la v e a n d h a d n o s ta n d in g to su e in  

fe d e ra l c o u r t. I t w a s th e s ta n d in g issu e th a t 

b ro u g h t th e c a se to th e S u p re m e C o u rt.

H a d th e C o u rt m e re ly d e c id e d to l im it  i ts 

d e c is io n to  th e s ta n d in g c la im , YXWVUTSRQPONMLKJIHGFEDCBAD red S co tt w o u ld 

n o w b e fo rg o tte n . A n d th a t w a s th e C o u rt’ s 

o r ig in a l d isp o s it io n o f  th e c a se . Ju s tic e N e lso n 

w a s a ss ig n e d to w rite th e o p in io n . H o w e v e r, 

b y  th is t im e , th e c a se h a d a c h ie v e d so m e n o to

r ie ty . T h e a b o li t io n is t p re ss a g ita te d ; m e m b e rs 

o f  C o n g re ss p le a d e d f ro m  th e h a lls o f  th e S e n

a te a n d H o u se th a t th e C o u rt sh o u ld u se th e 

S c o tt c a se to se tt le th e q u e s tio n o f  s la v e ry in  

th e te r r i to r ie s o n c e a n d fo r  a ll . P re s id e n t F ra n k l in 

P ie rc e , th e n la te r P re s id e n t-e le c t Ja m e s 

B u c h a n a n , w a tc h e d a p p re h e n s iv e ly . T h e tw o  

d isse n tin g Ju s tic e s , M c L e a n a n d C u rtis , in d i

c a te d th a t th e y in te n d e d to d isc u ss th e su b

s ta n tiv e q u e s tio n s in  th e ir d isse n t. M c L e a n 

w a s ru n n in g fo r  P re s id e n t a g a in w h e n th e c a se 

w a s f i rs t a rg u e d ; th e Ju s tic e s v o te d to  h e a r a r

g u m e n ts a se c o n d t im e m a in ly to  k e e p th e C o u rt 

f ro m  b e c o m in g e m b ro i le d in  th e p re s id e n tia l 

c a m p a ig n o f  1 8 5 6 .

F in a l ly , Ju s tic e W a y n e p ro p o se d th a t th e 

C o u rt b ro a d e n i ts d e c is io n to  d e a l w ith  th e su b

s ta n tiv e c o n s ti tu t io n a l q u e s tio n s , a n d th a t th e 

C h ie f Ju s tic e w rite th e o p in io n o f  th e C o u rt. H e 

d id , w ith  d isa s tro u s re su lts .

T a n e y b e g a n b y  h o ld in g th a t S c o tt d id  n o t 

h a v e s ta n d in g a n d w a s s ti l l a s la v e . T h a t is 

w h e re h e sh o u ld h a v e s to p p e d . H e th e n to o k 

u p th e q u e s tio n o f  s la v e ry in  th e te r r i to r ie s , 

a n d ru le d th a t C o n g re ss c o u ld m a k e n o la w  

d e p r iv in g c it iz e n s o f  p ro p e r ty , e v e n s la v e p ro p

e r ty . T h e M isso u r i C o m p ro m ise w a s th e re fo re

D re d S c o tt, a M isso u r i s la v e , a p p e a le d fo r f re e

d o m b e c a u se h is o w n e r, a n a rm y su rg e o n , h a d 

ta k e n h im  o n se v e ra l to u rs o f d u ty in  f re e te r r i

to ry . A lth o u g h S c o tt lo s t th e su it, h is n e w o w n

e rs f re e d h im .

u n c o n s ti tu t io n a l. ( I t  h a d a c tu a l ly a lre a d y b e e n 

re p e a le d b y  th e C o m p ro m ise o f  1 8 5 0 , b u t s in c e 

th e e v e n ts o f  S c o tt’ s l i fe  h a d o c c u rre d b e fo re 

th e n , th e issu e w a s b e fo re th e C o u rt.) F in a l ly , 

T a n e y tra c e d , n o n e to o a c c u ra te ly , th e h is to ry 

o f  s la v e ry in  th e U n ite d S ta te s f ro m  c o lo n ia l 

d a y s a s a b a c k g ro u n d to re n d e r a d e f in it iv e 

le g a l d e f in it io n o f  c it iz e n sh ip . H e c o n c lu d e d 

th a t n o t o n ly w e re s la v e s n o t c it iz e n s , f re e d 

s la v e s c o u ld n o t b e c it iz e n s e ith e r .

In  th e c o u rse o f  h is lo n g o p in io n , th e C h ie f 

Ju s tic e m a d e re fe re n c e to  a n “ u n fo r tu n a te ra c e”  

th a t h a d n o r ig h ts th e w h ite m a n w a s “ b o u n d 

to re sp e c t.”  W h ile th a t la n g u a g e w a s u se d in  

th e c o n te x t o f  e a r ly c o lo n ia l s la v e ry , i t  w a s in 

f la m m a to ry a n d i t  in f la m e d .

V ir tu a l ly  e v e ry a sp e c t o f  th is c a se w a s s ta r- 

c ro sse d . O n e o f  S c o tt’ s la w y e rs w a s th e b ro th e r 

o f  o n e o f  th e Ju s tic e s ; o n e o f  th e Ju s tic e s w a s 

ru n n in g fo r  P re s id e n t; tw o  o f  th e Ju s tic e s w e re 

p r iv a te ly c o m m u n ic a tin g to  th e P re s id e n t-e le c t; 

o n e o f  th e Ju s tic e s a sk e d th e P re s id e n t-e le c t to  

u se h is in f lu e n c e to  sw a y a n o th e r Ju s tic e . T h e 

s ta n d a rd s o f  ju d ic ia l b e h a v io r a re n o w  h a p p ily 

d if fe re n t.

I t is h a rd to b e lie v e n o w , b u t T a n e y w a s 

a c tu a l ly a tte m p tin g to f in d  a m id d le g ro u n d . 

T h e a b o li t io n is t m o v e m e n t h a d d is in te rre d th e
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o ld d o c tr in e o f  n u ll i f ic a t io n a n d h a d e n c o u r

a g e d so m e n o r th e rn s ta te s to ig n o re e n fo rc e

m e n t o f  th e F u g it iv e S la v e L a w s. In  th e S o u th , 

a g ro w in g m o v e m e n t fo r se c e ss io n b e c a m e 

m o re in te n se . T a n e y se e m e d to  re a so n th a t th e 

U n io n c o u ld o n ly b e p re se rv e d i f  th e C o u rt 

c o u ld s te e r a c o u rse b e tw e e n n u ll i f ic a t io n a n d 

se c e ss io n . F o r h im , e v e n th o u g h h e h a d f re e d 

h is o w n s la v e s y e a rs b e fo re , th e p e r i lo u s a n d 

a m b ig u o u s c o m p ro m ise o f  th e C o n s titu t io n a l 

C o n v e n tio n w a s th e o n ly sa fe g ro u n d .

O b v io u s ly , th e a tte m p t fa i le d . T h e r i f t  b e

tw e e n N o rth a n d S o u th w id e n e d . T h e a b o li

t io n is t w in g o f  th e n e w ly fo rm e d R e p u b lic a n 

p a r ty w a s o u tra g e d , w h ile S o u th e rn v o ic e s 

h a ile d th e d e c is io n a s w ise a n d s ta te sm a n lik e . 

T h e fa c t th a t f iv e  o f  th e n in e m e m b e rs o f  th e 

C o u rt (T a n e y , M c K in le y , D a n ie l, W a y n e , a n d 

C a m p b e ll) c a m e f ro m  s la v e s ta te s , a n d th a t tw o  

o th e rs (G r ie r a n d N e lso n ) w e re “ D o u g h fa c e s ,”  

— N o rth e rn e rs w ith  S o u th e rn se n tim e n t— o n ly  

m a d e th in g s w o rse .

M o d e m h is to r ia n s a re u n a n im o u s in  c o n

d e m n in g th e d e c is io n , c a ll in g i t  ru in o u s to  th e 

C o u rt i tse lf , a n d a c a u se o f  th e C iv i l  W a r. W h ile 

th e d e c is io n e rre d fu n d a m e n ta l ly in  a tte m p tin g 

to  d e c id e a c o n s ti tu t io n a l issu e n o t re q u ire d b y  

th e l i t ig a tio n ,3 7 YXWVUTSRQPONMLKJIHGFEDCBAD red S co tt h a d v ir tu a l ly  n o  la s t

in g e f fe c t. I t  w a s o v e rru le d , a f te r a ll , b y  o n e 

C iv i l  W a r, th re e c o n s ti tu t io n a l a m e n d m e n ts , a n d 

h u n d re d s o f  a c ts o f  su b se q u e n t le g is la t io n b e

g in n in g w ith  th e R e c o n s tru c tio n C o n g re ss . 

O n e is a lso te m p te d to sa y th a t e v e n w ith o u t 

D red S co tt, th e c o n tin u in g a b o li t io n is t m o v e

m e n t a n d S o u th e rn re s is ta n c e to  i t  w o u ld h a v e 

b ro u g h t a b o u t se c e ss io n w ith  th e e le c tio n o f  

a n y R e p u b lic a n P re s id e n t in  1 8 6 0 . N o r w a s th e re 

a n y p e rm a n e n t d a m a g e to th e C o u rt. B y  th e 

e n d o f  th e C iv i l  W a r, L in c o ln h a d a p p o in te d 

f iv e  Ju s tic e s , in c lu d in g h is a b o li t io n is t S e c re

ta ry o f  th e T re a su ry S a lm o n P . C h a se a s su c

c e sso r to T a n e y , a n d c r it ic ism o f  th e C o u rt 

a b a te d w ith  e a c h a p p o in tm e n t. D re d S c o tt h im 

se lf w a s f re e d b y h is n e w o w n e rs . T h e im p a c t

In it ia l ly ,  S c o tt m a d e h is c la im  in  th e s ta te c o u r ts o f  M isso u r i, w h ic h ru le d a g a in s t h im . A rg u in g e sse n tia l ly 

th e sa m e fa c ts , S c o tt to o k h is c la im  to  a fe d e ra l c o u r t in  S t. L o u is (a b o v e ) , a lle g in g d iv e rs ity o f  c it iz e n sh ip , 

s in c e h e h im se lf w a s f ro m  M isso u r i, a n d Jo h n S a n fo rd , a n e x e c u to r o f  h is m a ste r’ s w il l ,  w a s f ro m  N e w  

Y o rk . T h e lo w e r fe d e ra l c o u r t fo u n d th a t s in c e th e c o u r ts o f  M isso u r i h a d a lre a d y d e n ie d h is c la im , S c o tt 

w a s s ti l l  a s la v e a n d h a d n o s ta n d in g to  su e in  fe d e ra l c o u r t. I t  w a s th e s ta n d in g issu e th a t b ro u g h t th e c a se 

to  th e S u p re m e C o u rt.
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o f  th e c a se w a s c h ie f ly sy m b o lic , b u t sy m b o ls 

a re o f te n m o re im p o r ta n t in  th e sh a p in g o f  

e v e n ts th a n re a l i ty e v e r c a n b e .

T h e th ird  tra g e d y w a s th e C iv i l  W a r i tse lf . 

T a n e y w a s a lm o s t u n iv e rsa l ly re g a rd e d a s a 

C o p p e rh e a d , l iv in g  in  th e N o rth b u t se c re tly in  

sy m p a th y w ith  th e C o n fe d e ra te c a u se . T w o  

S u p re m e C o u rt c a se s e n c o u ra g e d th is v ie w . In  

1 8 6 1 , L in c o ln  a u th o r iz e d th e a rm y c o m m a n d e r 

o f  F e d e ra l tro o p s in  B a lt im o re to  su sp e n d YXWVUTSRQPONMLKJIHGFEDCBAh a

b ea s co rp u s, i f  n e c e ssa ry . In  M a y  o f  th a t y e a r , 

i t  w a s th o u g h t n e c e ssa ry , a n d m o re th a n o n e 

th o u sa n d c it iz e n s o f  M a ry la n d , in c lu d in g th e 

m a y o r o f  B a lt im o re , w e re a rre s te d b y  th e m ili 

ta ry a n d c o n f in e d w ith o u t c h a rg e s a t F o rt 

M c H e n ry . O n e o f  th o se a rre s te d , Jo h n 

M e rry m a n , p e tit io n e d T a n e y , s itt in g in  c irc u it, 

fo r  re le a se . T h e C h ie f Ju s tic e o rd e re d G e n e ra l 

C a d w a la d e r to p ro d u c e M e rry m a n in  fe d e ra l 

c o u r t. E ffo r ts to se rv e p ro c e ss o n th e g e n e ra l 

p ro v e d fu t i le . T a n e y h e ld th a t M e rry m a n’ s a r

re s t w a s i l le g a l o n tw o c o u n ts : f i rs t, th e su s

p e n s io n o f  h a b ea s co rp u s se e m s to b e g iv e n 

b y  th e C o n s titu t io n n o t to th e P re s id e n t o r to  

th e m ili ta ry , b u t to C o n g re ss ; a n d se c o n d , th e 

c o u r ts o f  th e U n ite d S ta te s w e re o p e n a n d s it

t in g in  M a ry la n d . C h a rg e s a g a in s t c iv i l ia n s 

p ro p e r ly b e lo n g e d in  th o se c o u r ts , T a n e y re a

so n e d .3 8 B u t th e o ld  m a n re a l iz e d h e h a d n o 

p o w e r to  e n fo rc e h is ru l in g . H e se n t h is o p in

io n  to  L in c o ln , w h o ig n o re d i t . M e rry m a n w a s 

su b se q u e n tly in d ic te d fo r tre a so n , b u t w a s 

n e v e r b ro u g h t to  tr ia l . In te re s tin g ly , a fe w  y e a rs 

la te r , th e S u p re m e C o u rt, in  a s tr ik in g ly  s im ila r 

c a se , v o te d 9 -0 to  o rd e r th e re le a se o f  a c iv i l ia n  

a rre s te d b y  th e m ili ta ry  a n d fa c in g m ili ta ry  tr ia l . 

T h e d e c is io n w a s w ritte n b y Ju s tic e D a v id 

D a v is , a L in c o ln  a p p o in te e a n d d e a r f r ie n d .3 9

W h e n L in c o ln  o rd e re d a n a v a l b lo c k a d e o f  

S o u th e rn p o r ts b e fo re th e re h a d b e e n a c o n

g re ss io n a l d e c la ra tio n o f  w a r a g a in s t th e C o n

fe d e ra c y , sh ip o w n e rs w h o se v e sse ls w e re 

se iz e d b ro u g h t su it. B y  th e s l im m e s t o f  m a jo r i

t ie s , 5 -4 , th e C o u rt d e c id e d fo r  L in c o ln  a n d th e 

b lo c k a d e ; T a n e y d isse n te d .4 0 A lth o u g h th e 

v o te w a s n o t o n se c tio n a l l in e s , T a n e y’ s re p u

ta t io n su f fe re d fu r th e r .

T h e w a r w a s d e v a s ta tin g to T a n e y in  y e t 

a n o th e r w a y . In  a n a g e b e fo re s to c k m a rk e ts , 

T a n e y h a d lo n g a g o p la c e d h is p e rso n a l in v e s t

m e n ts in  S ta te o f  V irg in ia  b o n d s . H e h a d d o n e

so b e c a u se h e th o u g h t th a t a c o n f l ic t c o u ld 

o c c u r i f  h e h a d a p e rso n a l in te re s t in  U n ite d 

S ta te s b o n d s b e c a u se so m a n y c a se s b e fo re 

th e C o u rt c o u ld a f fe c t th e ir v a lu e . W h e n V ir 

g in ia le f t th e U n io n , h is l i fe  sa v in g s w e re lo s t. 

E v e n th o u g h T a n e y w a s in  h is e ig h tie s , h e c o u ld 

n o t re s ig n , h is m o d e s t sa la ry w a s h is o n ly  in 

c o m e .

W h e n f in a l ly  th e o ld  m a n d ie d o n O c to b e r 

1 2 , 1 8 6 4 , h e w a s in  d isg ra c e . T h e n a tio n a l 

m o u rn in g a t th e t im e o f  C h ie f Ju s tic e M a rsh a ll’ s 

d e a th b e c a m e a s ig h o f  re l ie f a t th e t im e o f  

T a n e y’ s . H e w a s d e n o u n c e d o n th e f lo o r o f  

C o n g re ss a n d in  th e p re ss . M o st o f  th e C a b i

n e t re fu se d to  a tte n d th e m e m o r ia l se rv ic e , a l

th o u g h P re s id e n t L in c o ln d id  c o m e . O n ly  A t 

to rn e y G e n e ra l E d w in B a te s ro d e o n th e tra in 

fo r  th e b u r ia l in  F re d e r ic k .

W ith in  th e y e a r , a p a m p h le t th a t a tta c k e d 

T a n e y w a s w id e ly d is tr ib u te d . I t  w a s c a lle d 

“ T h e U n ju s t Ju d g e ,” 4 1 a n d th e se n tim e n ts e s

p o u se d w e re w id e ly e n o u g h sh a re d th a t C o n

g re ss re fu se d to  a p p ro p r ia te fu n d s fo r  a b u s t o f  

th e C h ie f Ju s tic e to  b e c o m m iss io n e d , a lth o u g h 

a su b se q u e n t C o n g re ss c h a n g e d th is d e c is io n . 

I t  is sa fe to sa y th a t n o o th e r m e m b e r o f  th is 

C o u rt h a s e v e r re m a in e d in  su c h ig n o m in y a f

te r h is d e a th .

T h e in tr ig u in g fa c t is th a t h is c h ie f a n ta g o

n is ts l ik e  C h a r le s S u m n e r a n d H o ra c e G re e le y 

d id  n o t k n o w  h im . T h e p e o p le w h o re a l ly k n e w 

T a n e y in v a r ia b ly w e re d e e p ly im p re sse d b y  h is 

s im p lic i ty a n d s in c e r ity . A tto rn e y G e n e ra l 

B a te s , w h o se p o s it io n in  L in c o ln ’ s C a b in e t 

b ro u g h t h im  re g u la r ly b e fo re th e C o u rt, o f te n 

to a rg u e p o s it io n s c o n tra ry to th e p h ilo so p h y 

o f  th e C h ie f Ju s tic e , sp o k e w a rm ly o f  h is h u

m a n q u a li t ie s a n d re n d e re d g re a t k in d n e sse s to  

th e T a n e y c h ild re n a t th e t im e o f  th e ir fa th e r’ s 

d e a th . B a te s c a lle d T a n e y a “ m a n o f  g re a t a n d 

v a r ie d ta le n ts ; a m o d e l o f  a p re s id in g o f f ic e r ; 

a n d th e la s t sp e c im e n w ith in  m y  k n o w le d g e , o f  

a g ra c e fu l a n d p o lish e d o ld  fa sh io n e d g e n tle

m a n .” 4 2

Ju s tic e C u rtis , w h o d isa g re e d w ith  T a n e y 

so d e e p ly o n  D red S co tt sa id o f  h im : “ H is d ig 

n ity , h is lo v e o f  o rd e r , h is g e n tle n e ss , h is c a u

t io n , h is a c c u ra c y , h is d isc r im in a tio n , w e re o f  

in c a lc u la b le im p o r ta n c e . T h e re a l in tr in s ic c h a r

a c te r o f  th e tr ib u n a l w a s g re a tly in f lu e n c e d b y  

th e m ; a n d a lw a y s fo r  th e b e tte r .” 4 3
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A n d  f in a l ly ,  th e se w o rd s f ro m  th e g re a t Ju s

t ic e S a m u e l M ille r ,  a p p o in te d to  th e C o u rt b y  

L in c o ln :

W h e n I  c a m e to  W a sh in g to n , I  h a d n e v e r 

lo o k e d o n th e fa c e o f  Ju d g e T a n e y , b u t 

I  k n e w  o f  h im . I  re m e m b e re d th a t h e h a d 

a tte m p te d to th ro tt le th e B a n k o f  th e 

U n ite d S ta te s , a n d I  h a te d h im  fo r  i t . I  

re m e m b e re d th a t h e to o k h is se a t u p o n 

th e B e n c h , a s I  b e lie v e d , in  re w a rd fo r  

w h a t h e h a d d o n e in  th a t c o n n e c tio n , 

a n d I  h a te d h im  fo r  th a t. H e h a d b e e n 

th e c h ie f S p o k e sm a n o f  th e C o u rt in  th e 

D re d S c o tt c a se a n d I  h a te d h im  fo r  th a t.

B u t f ro m  m y  f i rs t  a c q u a in ta n c e w ith  h im ,

I  re a l iz e d th a t th e se fe e l in g s to w a rd h im  

w e re b u t th e su g g e s tio n s o f  th e w o rs t 

e le m e n ts o f  o u r n a tu re ; fo r b e fo re th e 

f i rs t  te rm  o f  m y  se rv ic e in  th e C o u rt h a d 

p a sse d , I  m o re th a n l ik e d  h im ; I  lo v e d 

h im . A n d  a f te r a ll  th a t h a s b e e n sa id o f  

th a t g re a t, g o o d m a n , I  s ta n d a lw a y s 

re a d y to sa y th a t c o n sc ie n c e w a s h is 

g u id e a n d se n se o f  d u ty h is p r in c ip le .4 4

T a n e y c a m e to  th e C o u rt a s M a rsh a ll’ s su c

c e sso r . W o rk in g w ith  a su c c e ss io n o f  f ie rc e ly 

in d e p e n d e n t Ju s tic e s , a p p o in te d b y  e le v e n d if 

fe re n t P re s id e n ts , h e le d w ise ly a n d w e ll. I f  

h is c r it ic s e x p e c te d a re v o lu t io n a g a in s t 

M a rsh a ll’ s ju r isp ru d e n c e , th e re w a s n o n e . W h a t 

re a l ly o c c u rre d w a s su b tle a d ju s tm e n t, n u a n c e d 

re e v a lu a tio n , a m o re b a la n c e d v ie w  o f  fe d e ra l

ism , a d e e p a p p re c ia t io n o f  c o n s ti tu t io n a l v a l

u e s , a n d a p ro fo u n d Ja c k so n ia n fa ith in  th e 

g re a tn e ss o f  o rd in a ry p e o p le . H is m isc a lc u la

t io n  o n  YXWVUTSRQPONMLKJIHGFEDCBAD red S co tt m a y h a v e d e s tro y e d h is h is

to r ic a l re p u ta tio n , b u t n o th in g c a n d e s tro y h is 

re a l c o n tr ib u tio n to  o u r c o u n try a n d i ts h is to ry .

In  re c e n t t im e s th a t re p u ta tio n h a s b e g u n 

to  b e c h a n g e d , a t le a s t a l i t t le . M o d e m h is to

r ia n K e n t N e w m y e r h a s th is to sa y : “ H e 

b ro u g h t. . . a h ig h in te l l ig e n c e a n d le g a l a c u

m e n , k in d n e ss a n d h u m il i ty , p a tr io t ism , a n d a 

d e te rm in a tio n to  b e a g re a t C h ie f Ju s tic e ....”  

H e w a s a S o u th e rn e r w h o lo v e d h is c o u n try , a 

s ta te s’  l ig h te r d e d ic a te d to  th e U n io n , a s la v e

h o ld e r w h o re g re tte d th e in s t i tu t io n a n d m a n u

m itte d h is s la v e s , a n d a n a r is to c ra t w ith  a d e m o

c ra tic p o li t ic a l p h ilo so p h y .” 4 5 C h ie f Ju s tic e

H u g h e s c a lle d h im  “ a g re a t C h ie f Ju s tic e ,” 4 6 a n d 

Ju s tic e F ra n k fu r te r d e e m e d h im  “ se c o n d o n ly  

to  M a rsh a ll .” 4 7 B u t th e c lo u d o f  D red S co tt w il l  

a lw a y s re m a in . H is  p o s it iv e c o n tr ib u tio n s h a v e 

b e e n a lm o s t c o m p le te ly fo rg o tte n ; h is g re a te s t 

m is ta k e h a s d e f in e d h im .

E n d n otes

1 T h e m o st re c e n t e x a m p le s o f  th is g e n re a re A rth u r 

M . S c h le s in g e r , J r ., “ T h e U ltim a te A p p ro v a l R a tin g ,”  

T h e N ew Y o rk T im es M a g a zin e (D e c . 1 5 , 1 9 9 6 ) 4 6 ; 

a n d W ill ia m  J . R id in g s , J r ., a n d S tu a r t B . M c Iv e r , 

R a tin g th e P re s id e n ts (1 9 9 7 ) .

2 R o b e rt C . B ra d le y su m m a r iz e d th e s ta n d a rd l is ts in  

h is a r t ic le “ W h o a re th e G re a t Ju s tic e s a n d W h a t 

C rite r ia D id  T h e y M e e t?”  in  W ill ia m  D . P e d e rso n 

a n d N o rm a n W . P ro v iz e r (e d s .) , G re a t Ju s tic e s o f  

th e U .S . S u p re m e C o u rt (1 9 9 3 ) 1 . S ee a lso B e r

n a rd S c h w a rtz , A  B o o k o f  L e g a l L is ts (1 9 9 7 ) , 3 -2 7 .

T a n e y is th e su b je c t o f  th re e tw e n tie th -c e n tu ry 

b io g ra p h ie s . T h e c la ss ic s ta n d a rd is C a r l B re n t S w ish e r , 

R o g e r B . T a n e y (1 9 3 5 ) . S ee a lso B e rn a rd C . S te in e r , 

L ife  o f R o g e r B ro o k e T a n e y (1 9 2 2 ) a n d W a lk e r 

L e w is , W ith o u t F e a r o r F a v o r (1 9 6 5 ) . T h e fa c tu a l 

d e ta i ls o f  th is p a p e r a re d ra w n p r in c ip a l ly f ro m  

S w ish e r .

4 T a n e y’ s C a th o lic ism , w h ile o f te n c r it ic iz e d in  th e 

se c ta r ia n p re ss , n e v e r se e m e d to b e a l ia b i l i ty  in  h is 

p o li t ic a l l i fe , a lth o u g h a ra th e r q u a in t b o o k o f  le tte rs 

a tta c k in g th e C a th o lic C h u rc h w a s p u b lish e d in 1 8 5 2 

u n d e r th e t i t le R o m a n ism a t H o m e : L e tte rs to  

th e H o n . R o g e r B . T a n e y , C h ie f Ju s tic e o f th e 

U n ite d S ta te s , w ritte n b y th e R e v . N ic h o la s M u rra y , 

a P re sb y te r ia n p o le m ic is t w h o u se d th e p se u d o n y m 

K irw in . S ee a lso R a y A lle n  B il l in g to n , T h e P ro te s

ta n t C ru sa d e 1 8 0 0 -1 8 6 0 : A  S to ry o f  th e O rig in s 

o f  A m e r ic a n N a tiv ism (1 9 3 8 ) , 2 5 3 .

5 S a m u e l T y le r , M e m o ir o f  R o g e r B ro o k e T a n e y , 

L L .D  (1 8 7 2 ) , 3 8 . T h e f i rs t c h a p te r o f  T y le r’ s b o o k , 

c o v e r in g T a n e y’ s e a r ly l i fe , w a s w ritte n b y T a n e y 

h im se lf .

6 T a n e y g ra d u a te d in 1 7 9 5 , G rie r in 1 8 1 2 , a n d 

B u c h a n a n in  1 8 0 9 .

7 O n ly a d o z e n m ile s f ro m  F re d e r ic k , a l i t t le  v i l la g e 

c a lle d T a n e y to w n a lre a d y b o re th e fa m ily  n a m e .

8 T h o m a s W . S p a ld in g , T h e P re m ie r S e e : A  H is

to ry o f th e A rc h d io c e se o f B a lt im o re , 1 7 8 9 -1 9 8 9 

(1 9 8 9 ) , 7 9 .

9 T e le p h o n e in te rv ie w w ith  S is te r B e tty A n n M c N e il, 

D C ; D a u g h te rs o f  C h a r ity , E m m itsb u rg , M a ry la n d , 

M a y 5 ,1 9 9 7 .

1 0 T h e h o u se a t 1 2 1 -1 2 3 S . B e n tz S tre e t is n o w a 

m u se u m u n d e r th e d ire c tio n o f  th e F re d e r ic k C o u n ty 

H is to r ic a l S o c ie ty .

1 1 Ja m e s B . O ’ H a ra , “ T h e Ju s tic e s a s L a w y e rs : Ju s

t ic e s W h o H a v e A rg u e d B e fo re th e S u p re m e C o u rt,”  

1 7 S u p rem e C o u r t H isto r ica l S o c ie ty Q u a r te r ly 

(1 9 9 6 ) , 9 . T h e c a se s w e re M a n ro v . A lm e id a , 2 3 U .S . 

(1 0 W h e a t.) 4 7 3 (1 8 2 5 ) a n d T h e G ra n P a ra , 2 3 U .S .
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(1 0 W h e a t.) 4 9 7 (1 8 2 5 ) .

1 2 2 4 U .S . (1 1 W h e a t.) 5 9 (1 8 2 6 ) .

1 3 2 5 U .S . (1 2 W h e a t.) 4 1 9 (1 8 2 7 ) .

1 4 L e w is , YXWVUTSRQPONMLKJIHGFEDCBAsu p ra n . 3 a t 9 4 -9 6 .

1 3 C o n c il ia P ro v in c ia i ia B a lt im o r i H a b ita A b  

A n n o 1 8 2 9 , u sq u e a d A n n u m 1 8 4 0 (1 8 4 2 ) 4 2 . 

S ee a lso P e te r G u ild a y , A  H is to ry o f  th e C o u n c ils 

o f B a lt im o re (1 9 3 2 ) , 8 9 .

1 6 1 8 3 2 M d . L a w s 3 0 8 .

1 7 Ja m e s B . O ’ H a ra , “ T h e M o d e m C o rp o ra tio n S o le ,”  

9 3 D ick in so n L a w R ev iew (1 9 8 8 ) , 2 3 -2 9 .

1 8 R ic h a rd S h a w , Jo h n D u B o is , F o u n d in g F a th e r 

(1 9 8 3 ) , 3 4 ; P e te r G u ild a y , T h e L ife  a n d T im e s o f  

Jo h n E n g la n d 1 7 8 6 -1 8 4 2 (1 9 2 7 ) , 5 9 2 .

1 9 T h e “ P e g g y O ’ N e il l A ffa ir ”  is re c o u n te d in  a ll th e 

s ta n d a rd Ja c k so n b io g ra p h ie s . S ee e .g ., A rth u r M .  

S c h le s in g e r , J r ., T h e A g e o f  Ja c k so n (1 9 4 5 ) , 5 4 , o r 

D o n a ld B . C o le , T h e P re s id e n c y o f  A n d re w Ja c k - 

so n (1 9 9 3 ) , 3 4 -3 9 .

2 0 S c h w a rtz , su p ra , n . 2 a t 3 9 .

2 1 G e ra ld T . D u n n e , Ju s tic e Jo se p h S to ry a n d th e 

R ise o f th e S u p re m e C o u rt (1 9 7 0 ) ; Ja m e s 

M c C le l la n , Jo se p h S to ry a n d th e A m e r ic a n C o n

s ti tu t io n (1 9 7 1 ) ; R . K e n t N e w m y e r, S u p re m e 

C o u rt Ju s tic e Jo se p h S to ry (1 9 8 5 ) .

2 2 F ra n c is P . W e ise n b u rg e r , T h e L ife  o f Jo h n 

M c L e a n (1 9 3 7 ) .

2 3 T h e re is n o m o d e m b io g ra p h y o f  Ju s tic e C u rtis , b u t 

th e m e m o ir b y  h is so n is s ti l l  u se fu l. S ee B e n ja m in R . 

C u rtis , J r ., (e d .) , M e m o ir o f B e n ja m in R o b b in s 

C u rtis (1 8 7 9 ) .

2 4 8 3 U .S . (1 6 W a ll.) 3 6 (1 8 7 3 ) .

2 5 H e n ry G . C o n n o r, Jo h n A rc h ib a ld C a m p b e ll 

(1 9 2 0 ) .

2 6 B r ie f  b io g ra p h ie s o f  th e T a n e y Ju s tic e s c a n b e fo u n d 

in  K e rm it L . H a ll (e d .) , T h e O x fo rd C o m p a n io n to  

th e S u p re m e C o u rt o f  th e U n ite d S ta te s (1 9 9 2 ) ; 

C la re C u sh m a n (e d .) , T h e S u p re m e C o u rt Ju s tic e s : 

I l lu s tra te d B io g ra p h ie s , 1 7 8 9 -1 9 9 5 (2 n d e d ., 1 9 9 5 ) ; 

M e lv in  I . U ro fsk y (e d .) , T h e S u p re m e C o u rt Ju s

t ic e s : A  B io g ra p h ic a l D ic tio n a ry (1 9 9 4 ) ; H e n ry 

J . A b ra h a m , Ju s tic e s a n d P re s id e n ts (3 rd e d ., 1 9 9 2 ) .

2 7 S ee T h e S u p re m e C o u rt C h a m b e r, 1 8 1 0 -1 8 6 0

(n .d .) . T h is p u b lic a tio n is a sm a ll g u id e b o o k d is tr ib

u te d a t th e o ld S u p re m e C o u rt C h a m b e r.

2 8 T h e d e f in it iv e s tu d y o f  th e T a n e y C o u rt is C a r l B . 

S w ish e r T h e T a n e y P e r io d 1 8 3 6 -6 4 (1 9 7 4 ) . S ee 

a lso R . K e n t N e w m y e r, T h e S u p re m e C o u rt u n

d e r M a rsh a ll a n d T a n e y (1 9 6 8 ) a n d F e lix F ra n k

fu r te r , T h e C o m m e rc e C la u se u n d e r M a rsh a ll , 

T a n e y a n d W a ite (1 9 3 7 ) . A  s ti l l  u se fu l s tu d y o f  

T a n e y’ s ju r isp ru d e n c e is C h a r le s W . S m ith , J r ., R o g e r 

B . T a n e y : Ja c k so n ia n Ju r is t (1 9 3 2 ) .

2 9 3 6 U .S . (1 1 P e t.) 4 2 0 (1 8 3 7 ) .

3 0 B r isco e v . C o m m o n w ea lth B a n k o f K en tu cky , 3 6 

U .S . (1 1 P e t.) 2 5 7 (1 8 3 7 ) .

3 1 B a n k o f A u g u sta v . E a r le , 3 8 U .S . (1 3 P e t.) 5 1 9  

(1 8 3 9 ) .

3 2 5 3 U .S . (1 2 H o w .) 2 9 9 (1 8 5 2 ) .

3 3 L u th e r v . B o rd en , 4 8 U .S . (7 H o w .) 1 (1 8 4 9 ) .

3 4 S ee S w ish e r , su p ra n . 2 8 , 4 2 3 -4 5 6 .

3 5 Ib id ., 1 8 9 -1 9 6 . T h e c a se i tse lf w a s U .S . v . T h e 

A m ista d , 4 0 U .S . (1 5 P e t.) 5 1 8 (1 8 4 1 ) .

3 6 T h e c la ss ic s tu d y o f D red S co tt is D o n E . 

F e h re n b a c h e r , T h e D re d S c o tt C a se (1 9 7 8 ) . T h e 

c a se i tse lf is S co tt v . S a n d fo rd , 6 0 U .S . (1 9 H o w .) 3 9 3 

(1 8 5 7 ) .

3 7 W ill ia m  H . R e h n q u is t, T h e S u p re m e C o u rt: H o w  

I t  W a s, H o w  I t  Is (1 9 8 7 ) , 1 4 4 .

3 8 E x p a r te M errym a n , see Ja m e s M a so n C a m p b e ll 

(e d .) R e p o rts o f  C a se s a t L a w  a n d E q u ity a n d in  

th e A d m ira lty D e te rm in e d in  th e C irc u it C o u rt 

o f th e U n ite d S ta te s fo r th e D is tr ic t o f M a ry 

la n d b y R o g e r B . T a n e y (1 8 7 1 ) , 2 4 6 .

3 9 E x p a r te M ill ig a n , 7 1 U .S . (4 W a ll.) 2 (1 8 6 6 ) .

4 0 T h e P r ize C a ses, 6 7 U .S . (2 B la c k ) 6 3 5 (1 8 6 3 ) .

4 1 L e w is su g g e s ts th a t th e a n o n y m o u s a u th o r o f  th e 

p a m p h le t w a s C h a r le s S u m n e r. S ee L e w is , su p ra n .3 

a t 4 7 7 -4 9 2 .

4 2 Q u o te d in  S w ish e r , su p ra n .3 a t 5 7 8 .

4 3 Q u o te d in  L e w is , su p ra n .3 a t 4 7 3 .

4 4 C h a r le s F a irm a n , M r. Ju s tic e M ille r  a n d th e 

S u p re m e C o u rt 1 8 6 2 -1 8 9 0 (1 9 3 9 ) 5 2 .

4 5 N e w m y e r, su p ra n .2 8 a t 9 4 .

4 6 Q u o te d in  S w ish e r , su p ra n . 3 a t 5 8 2 .

4 7 F ra n k fu r te r , su p ra n . 2 8 a t 7 3 .
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A p p o in te d C h ie f Ju s tic e b y P re s id e n t 

G ro v e r C le v e la n d in  1 8 8 8 , M e lv i l le  W . F u lle r 

p re s id e d o v e r th e S u p re m e C o u rt d u r in g a p iv 

o ta l e ra o f  A m e r ic a n h is to ry .1 F u lle r a n d h is c o l

le a g u e s w e re th e f i rs t  to  g ra p p le w ith  a m y r ia d 

o f  m o d e m le g a l issu e s a r is in g f ro m  th e e c o

n o m ic tra n s fo rm a tio n o f  th e U n ite d S ta te s in to  

a n in d u s tr ia l n a tio n . In  so d o in g , th e F u lle r 

C o u rt re n d e re d a h o s t o f  im p o r ta n t a n d w e ll- 

k n o w n d e c is io n s— YXWVUTSRQPONMLKJIHGFEDCBAP o llo ck , D eb s, E .C . K n ig h t 

C o ., th e in su la r c a se s , P lessy , L o ch n er— th a t 

d e f in e d e c o n o m ic a n d so c ia l in s t i tu t io n s w e ll 

in to  th e tw e n tie th c e n tu ry . T h e C o u rt a lso ru le d 

th a t c o m p e n sa tio n fo r p r iv a te p ro p e r ty ta k e n 

fo r  p u b lic u se w a s a n e sse n tia l e le m e n t o f  d u e 

p ro c e ss a s g u a ra n te e d b y th e F o u rte e n th 

A m e n d m e n t, a n d in v o k e d th e d o rm a n t C o m

m e rc e C la u se to p ro te c t th e n a tio n a l m a rk e t 

f ro m  s ta te - im p o se d o b s ta c le s to  c o m m e rc e .

B y  a n d la rg e , h o w e v e r , h is to ry h a s n o t b e e n 

k in d to F u lle r a n d h is a sso c ia te s . H is to r ia n s 

h a v e b e e n a ll to o p ro n e to e c h o th e v ie w s o f

th e P ro g re ss iv e s , w h o p ic tu re d th e F u lle r C o u r t 

a s a h a n d m a id e n o f  b ig  b u s in e ss . T h u s , O w e n 

M . F iss in  h is re c e n t b o o k e x p re sse d th e c o n

v e n tio n a l w isd o m : “ B y  a ll a c c o u n ts , th e C o m ! 

o v e r w h ic h M e lv i l le  W e sto n F u lle r p re s id e d , 

f ro m  1 8 8 8 to  1 9 1 0 , ra n k s a m o n g th e w o rs t.2  Y e t 

su c h a b le a k a sse ssm e n t is p ro b le m a tic . F irs t, 

i t  is c le a r ly su b je c tiv e , b e c a u se i t  d e p e n d s u p o n 

th e v a lu e c h o ic e s o f  th e e v a lu a to rs . S e v e ra l 

c o m m e n ta to rs h a v e re v e a lin g ly a rg u e d , fo r  in 

s ta n c e , th a t th e p ro b le m w ith  th e p re -N e w D e a l 

C o u rt w a s th a t th e Ju s tic e s g a v e c o n te n t to  th e 

p ro p e r ty c la u se s o f  th e C o n s titu t io n a n d e n

fo rc e d r ig h ts a sso c ia te d w ith  m a rk e t f re e d o m 

a g a in s t g o v e rn m e n t p o w e r. T h e se a p p a re n tly 

w e re th e w ro n g r ig h ts .3  B u t is  th e re a p r in c ip le d 

b a s is b y w h ic h w e c a n d e c id e th a t c o n s ti tu

t io n a l g u a ra n te e s o u g h t to  b e e n fo rc e d ? S h o u ld 

h is to r ic a l re p u ta tio n tu rn u p o n w h a t c la im s o f  

r ig h t a re c u rre n tly fa sh io n a b le in  p o li t ic a l o r 

a c a d e m ic c irc le s? S e c o n d , i t  ig n o re s a n a rra y 

o f  sc h o la rsh ip su g g e s tin g th a t th e tra d it io n a l
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im a g e o f  th e F u lle r C o u rt is m o re a b o g e y c o n

s tru c te d b y  th e P ro g re ss iv e s fo r p o li t ic a l p u r

p o se s th a n a p ro d u c t o f  c a re fu l in v e s tig a tio n . 

T h e P ro g re ss iv e s , o f  c o u rse , w e re fa r f ro m  d is

p a ss io n a te o b se rv e rs . O n th e c o n tra ry , th e y 

c h a m p io n e d g re a te r g o v e rn m e n ta l in te rv e n tio n 

in  A m e r ic a n l i fe  a n d c o n s tru c te d a v e rs io n o f  

c o n s ti tu t io n a l h is to ry se rv ic e a b le fo r  th e ir p u r

p o se .4

R e v is io n is t sc h o la rsh ip h a s in c re a s in g ly 

c h a lle n g e d th e o n c e s ta n d a rd a c c o u n t o f  la te 

n in e te e n th c e n tu ry ju r isp ru d e n c e e sp o u se d b y  

P ro g re ss iv e s a n d N e w D e a le rs .5 W h a t h a s 

e m e rg e d is a m o re b a la n c e d p o r tra it o f  th e w o rk  

o f  th e S u p re m e C o u rt a t th e tu rn o f  th e c e n tu ry . 

D ra w in g u p o n th is n e w l i te ra tu re , th is a r t ic le 

a im s to  ta k e a f re sh lo o k  a t F u lle r’ s le a d e rsh ip 

o f  th e C o u rt a n d to a n a ly z e th e ju r isp ru d e n c e

o f  th e F u lle r y e a rs . A  fu n d a m e n ta l g o a l is to  

d isp e l th e e n tre n c h e d m y th o lo g y th a t h a s lo n g 

d is to r te d o u r u n d e rs ta n d in g o f  th e F u lle r e ra .

F  orm ative  E xp erien ce

B o m in  M a in e in 1 8 3 3 a n d e d u c a te d a t 

B o w d o in C o lle g e , F u lle r re c e iv e d m o st o f  h is 

le g a l e d u c a tio n th ro u g h la w  f i rm  a p p re n tic e

sh ip . L ik e  so m a n y N e w  E n g la n d e rs o f  h is g e n

e ra tio n , F u lle r g ra v ita te d w e stw a rd . H e se tt le d 

in  C h ic a g o , a n d o v e r t im e e s ta b l ish e d a th r iv 

in g la w  p ra c tic e fo c u se d o n a p p e lla te a d v o

c a c y . F u lle r in c re a s in g ly re p re se n te d b a n k s , 

ra i lro a d s , a n d m e m b e rs o f  th e C h ic a g o b u s i

n e ss e li te , su c h a s M a rsh a ll F ie ld . D e sp ite 

th is o r ie n ta tio n to w a rd a c o rp o ra te p ra c tic e , h e 

v a lu e d p ro fe ss io n a l in d e p e n d e n c e . F u lle r c o n -

F u lle r b e c a m e 

p o li t ic a l ly  a c tiv e 

in  th e D e m o c ra tic 

P a rty in  C h ic a g o 

a n d su p p o r te d 

S te p h e n A .  

D o u g la s’ s 

c o m p ro m ise 

so lu t io n s to  th e 

se c tio n a l c o n f l ic t 

(D o u g la s is 

p ic tu re d o n a 

P re s id e n tia l 

c a m p a ig n p o s te r) . 

W ith  h is fe l lo w  

D e m o c ra ts , F u lle r 

sh a rp ly c r it ic iz e d 

th e L in c o ln  

a d m in is tra t io n , 

c a ll in g th e 

E m a n c ip a tio n 

P ro c la m a tio n a n 

u n c o n s ti tu t io n a l 

e x e rc ise o f  

p re s id e n tia l 

p o w e r.
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t in u e d to l i t ig a te o n b e h a lf o f  in d iv id u a ls a n d 

m u n ic ip a l b o d ie s , a n d s te a d fa s tly d e c lin e d o f 

fe rs to  b e c o m e th e re g u la r c o u n se l fo r  a n y b u s i

n e ss . H is e x te n s iv e a n d d iv e rs if ie d p ra c tic e 

re a c h e d m a n y f ie ld s o f  la w , ra n g in g f ro m  re a l 

p ro p e r ty a n d to r ts to  c o m m e rc ia l la w  a n d c o n

tra c tu a l l i t ig a tio n . U p o n F u lle r’ s a p p o in tm e n t 

to  th e S u p re m e C o u rt, YXWVUTSRQPONMLKJIHGFEDCBAH a rp er’s W eek ly d e c la re d 

th a t h e “ g o e s to th e b e n c h w ith  p ro b a b ly a 

w id e r e x p e r ie n c e o f  a ll  b ra n c h e s o f  th e la w  th a n 

h a s b e e n e n jo y e d a t th e b a r b y  a n y m e m b e r o f  

th e C o u r t.” 6

T h e le g a l p r in c ip le s a p p lie d b y  F u lle r a n d 

h is c o lle a g u e s h a d d e e p ro o ts in  Ja c k so n ia n 

D e m o c ra c y , w ith  i ts s tre ss o n e q u a l r ig h ts a n d 

i ts a v e rs io n to  c la ss le g is la t io n . P ro m o tin g m a r

k e t f re e d o m , th e Ja c k so n ia n s a tta c k e d s ta te - 

c o n fe rre d m o n o p o lie s , a n d la w s th a t g a v e sp e

c ia l p r iv i le g e s to  p a r t ic u la r g ro u p s . T u m -o f- 

th e -c e n tu ry ju r is ts d re w u p o n Ja c k so n ia n id e

o lo g y a s th e y so u g h t to  p ro te c t e c o n o m ic l ib 

e r ty a n d d is t in g u ish b e tw e e n a p p ro p r ia te re g u

la t io n fo r  th e p u b lic w e lfa re a n d i l le g it im a te la w s 

a d v a n c in g sp e c ia l in te re s ts .7 T h e im p o r ta n c e 

o f  th e Ja c k so n ia n id e o lo g y in  sh a p in g c o n s ti

tu t io n a l la w  a p p lie d w ith  sp e c ia l fo rc e to  F u lle r . 

R e a re d in  th e Ja c k so n ia n p o li t ic a l tra d it io n , 

F u lle r re m a in e d tru e to  th e p o li t ic a l c o n v ic t io n s 

fo rg e d in  h is y o u th . H e f re q u e n tly e sp o u se d 

th e m a x im s o f  s tr ic t c o n s tru c tio n a n d s ta te s’  

r ig h ts . In d e e d , th is c o m m itm e n t to  l im ite d  g o v

e rn m e n t w o u ld b e th e h a llm a rk o f  F u lle r’ s c o n

s ti tu t io n a l ju r isp ru d e n c e . “ P a te rn a l ism ,”  h e 

o b se rv e d in  1 8 8 0 , “ w ith  i ts c o n s ta n t in te rm e d

d lin g w ith  in d iv id u a l f re e d o m , h a s n o p la c e in  a 

sy s te m w h ic h re s ts fo r i ts s tre n g th u p o n th e 

se lf - re l ia n t e n e rg ie s o f  th e p e o p le .” 8

S o o n a f te r h is m o v e to  C h ic a g o , F u lle r b e

c a m e a c tiv e in  D e m o c ra tic P a r ty a f fa irs . In  th e 

la te 1 8 5 0 s h e su p p o r te d S te p h e n A . D o u g la s 

a n d fa v o re d a c o m p ro m ise so lu t io n to  th e lo o m 

in g se c tio n a l c r is is . A lth o u g h F u lle r b a c k e d 

m ili ta ry  a c tio n to d e fe a t se c e ss io n , h e w a s a 

sh a rp c r it ic o f  th e L in c o ln a d m in is tra t io n . 

E le c te d to  th e I l l in o is  H o u se o f  R e p re se n ta tiv e s 

in  1 8 6 2 , F u lle r fo u n d h im se lf q u ic k ly  e n v e lo p e d 

in  c o n tro v e rsy . H e jo in e d fe l lo w  D e m o c ra ts in  

a se r ie s o f  re so lu t io n s a ssa il in g L in c o ln ’ s p o li

c ie s , a n d d e n o u n c e d th e E m a n c ip a tio n P ro c la

m a tio n a s a n u n c o n s ti tu t io n a l e x e rc ise o f  p re s i

d e n tia l p o w e r.

N o tw ith s ta n d in g th e c o n s ta n t p o li t ic a l 

w ra n g lin g , F u lle r w a s a b le to  g a in th e re sp e c t 

o f  p o li t ic a l o p p o n e n ts . T h is a b il i ty  to re a c h 

a c ro ss p a r ty l in e s e x e m p lif ie d a c ru c ia l fa c e t o f  

F u lle r’ s p e rso n a li ty— h is sp e c ia l c a p a c ity to  

e s ta b l ish h a rm o n io u s p e rso n a l re la t io n s w ith  

p e rso n s o f  d iv e rse le g a l a n d p o li t ic a l o p in io n s . 

F u l le r’ s g e n ia l n a tu re a n d u rb a n e se n se o f  h u

m o r w o u ld se rv e h im  w e ll  b o th in  p ro fe ss io n a l 

l i fe  a n d a s C h ie f Ju s tic e .

T h is b r ie f  s tin t in  th e le g is la tu re m a rk e d th e 

e x te n t o f  F u lle r’ s in te re s t in  e le c tiv e o f f ic e . Y e t 

h e re m a in e d in v o lv e d in  p o li t ic s a n d w a s a 

d e le g a te to se v e ra l D e m o c ra tic P a rty n a tio n a l 

c o n v e n tio n s . In  t im e , F u lle r fo rm e d a c lo se 

re la t io n sh ip w ith  G ro v e r C le v e la n d . A n  e n th u

s ia s tic b a c k e r o f  th e C le v e la n d a d m in is tra t io n , 

F u lle r sh a re d th e P re s id e n t’ s c o m m itm e n t to  

f ru g a l g o v e rn m e n t, a h a rd -m o n e y p o lic y , a n d 

ta r i f f  re d u c tio n . T h e P re s id e n t w a s im p re sse d 

w ith  F u lle r’ s a b il i ty , a n d th e tw o  b e g a n a f re

q u e n t c o rre sp o n d e n c e . C le v e la n d c o n su lte d 

F u lle r o n th e d is tr ib u tio n o f  p o li t ic a l p a tro n a g e 

in  I l l in o is . In  1 8 8 5 C le v e la n d o f fe re d to  n a m e 

F u lle r c h a irm a n o f  th e C iv i l  S e rv ic e C o m m is

s io n . C iv i l  se rv ic e re fo rm w a s a m a jo r g o a l o f  

th e C le v e la n d a d m in is tra t io n , a n d th e c h a irm a n

sh ip w a s a p o w e rfu l p o s it io n . C itin g fa m ily  

n e e d s , F u lle r re fu se d th e a p p o in tm e n t. A  y e a r 

la te r C le v e la n d tr ie d a g a in , a sk in g F u lle r to  a c

c e p t th e p o s t o f S o lic i to r G e n e ra l. D e sp ite 

F u lle r’ s re p e a te d re je c tio n o f  fe d e ra l p o s it io n s , 

h e a n d C le v e la n d re m a in e d fa s t f r ie n d s . W h e n 

C h ie f Ju s tic e M o rr iso n R . W a ite d ie d in  M a rc h 

o f  1 8 8 8 , C le v e la n d re so lv e d to  se le c t a c a n d i

d a te f ro m  I l l in o is  w h o sh a re d h is c o n se rv a tiv e 

e c o n o m ic p h ilo so p h y . G iv e n th e ir p a s t a sso

c ia t io n , i t  w a s n o t su rp r is in g th a t h e se tt le d o n 

F u lle r . T h e fu tu re C h ie f w a s in i t ia l ly  re lu c ta n t 

to  a c c e p t th e n o m in a tio n a n d re q u e s te d t im e to  

c o n s id e r . B u t C le v e la n d d e c lin e d to  w a it a n d 

se n t F u lle r’ s n a m e to  th e S e n a te .

S in c e F u lle r w a s n o t w e ll-k n o w n n a tio n a lly , 

th e p u b lic re a c tio n to  h is n o m in a tio n w a s m u te d , 

i f  g u a rd e d ly fa v o ra b le . S o m e o p p o s it io n to  

c o n f irm a tio n e m e rg e d in  th e S e n a te . A  g ro u p 

o f R e p u b lic a n S e n a to rs e x p re sse d c o n c e rn 

o v e r F u lle r’ s p o li t ic a l a c tiv i t ie s d u r in g th e C iv i l  

W a r. O th e rs h o p e d to  d e la y c o n f irm a tio n u n ti l 

a f te r th e u p c o m in g p re s id e n tia l e le c tio n . A  

b ip a r t isa n c o a li t io n , h o w e v e r , in s is te d o n a v o te ,
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A  D e m o c ra tic P a rty fa ith fu l, F u lle r b a c k e d th e 

C le v e la n d a d m in is tra t io n’ s c o m m itm e n t to f ru 

g a l g o v e rn m e n t, a h a rd -m o n e y p o lic y , a n d ta r i f f  

re d u c tio n . P re s id e n t G ro v e r C le v e la n d (a b o v e ) 

w a s im p re sse d w ith F u lle r’ s a b il i ty , a n d o f fe re d 

h im  se v e ra l h ig h - le v e l fe d e ra l p o s ts— in c lu d in g 

S o lic i to r G e n e ra l— b e fo re se n d in g th e C h ic a g o 

la w y e r’ s n a m e to th e S e n a te fo r c o n f irm a

t io n a s C h ie f Ju s tic e w ith o u t w a it in g fo r  

F u lle r’ s c o n se n t.

a n d F u lle r w a s c o n f irm e d b y  a m a rg in o f  fo r ty -  

o n e to tw e n ty .9

C le v e la n d’ s e s te e m fo r  F u lle r , in c id e n ta l ly , 

w a s e n d u r in g . T h e tw o c o rre sp o n d e d re g u

la r ly  fo r  y e a rs .1 0 W h e n re -e le c te d to a se c o n d 

te rm a s P re s id e n t in  1 8 9 2 , C le v e la n d o f fe re d 

F u lle r th e p o s it io n o f  S e c re ta ry o f  S ta te . F u lle r 

d e c lin e d , e x p la in in g th a t th e “ su rre n d e r o f  th e 

h ig h e s t ju d ic ia l o f f ic e in  th e w o r ld  fo r  a p o li t ic a l 

p o s it io n , e v e n th o u g h so e m in e n t, w o u ld te n d 

to d e tra c t f ro m  th e d ig n ity a n d w e ig h t o f  th e 

tr ib u n a l.” ' 1

F u ller  as  C h ief  Ju stice

T h e n e w C h ie f Ju s tic e c o n fro n te d a v a r ie ty 

o f  d a u n tin g ta sk s . B e c a u se F u lle r h a s u n iv e r

sa lly re c e iv e d h ig h m a rk s a s a ju d ic ia l a d m in is

tra to r , w e sh o u ld g iv e a tte n tio n to  th is fa c e t o f  

h is te n u re . F u lle r f i rs t h a d to  e s ta b l ish h im se lf 

w ith  th e s itt in g Ju s tic e s . A lth o u g h h e h a d 

a rg u e d b e fo re th e S u p re m e C o u rt o n se v e ra l 

o c c a s io n s , F u lle r w a s h a rd ly a k n o w n q u a n tity

to h is c o lle a g u e s . S e v e ra l Ju s tic e s h a rb o re d 

p r iv a te d o u b ts th a t F u lle r w a s a su ita b le c h o ic e . 

T o  c o m p lic a te m a tte rs , Ju s tic e S te p h e n J . F ie ld , 

th e m o st in f lu e n tia l ju r is t o f  th e G ild e d A g e , 

h a d c o v e te d th e C h ie f’ s p o s it io n fo r h im se lf 

a n d w a s b itte r ly d isa p p o in te d w h e n C le v e la n d 

se le c te d F u lle r .1 2N o n e th e le ss , th ro u g h a c o m

b in a tio n o f  ta c t a n d d e fe re n c e , F u lle r w o n th e 

su p p o r t a n d a f fe c tio n o f  h is a sso c ia te s .

T h e c o m p o s it io n o f  th e C o u rt c h a n g e d f re

q u e n tly d u r in g F u lle r’ s te n u re . E le v e n n e w Ju s

t ic e s a p p o in te d b y f iv e P re s id e n ts jo in e d th e 

C o u rt w h ile F u lle r w a s C h ie f . Y e t F u lle r m a in

ta in e d g o o d w o rk in g re la t io n s w ith  th e in c o m

in g Ju s tic e s . H e w a s e sp e c ia l ly c lo se to  D a v id 

J . B re w e r a n d R u fu s W . P e c k h a m . F u lle r a lso 

fo rm e d a p e rso n a l b o n d w ith  O liv e r W e n d e ll 

H o lm e s , J r .,1 3 a n d in d e e d H o lm e s w a s o n e o f  

th e Ju s tic e s m o st in  a c c o rd w ith  F u lle r in  d e

c id in g c a se s d u r in g th e ir p e r io d o f  jo in t se r

v ic e . A m a ste r fu l so c ia l le a d e r , F u lle r h a rn e sse d 

th e ta le n ts o f  h is in d e p e n d e n t-m in d e d a sso c i

a te s a n d p re v e n te d d e s tru c tiv e p e rso n a l fe u d s 

f ro m  d a m a g in g a c o lle g ia l w o rk in g e n v iro n

m e n t. T o  th is e n d , F u lle r in a u g u ra te d th e p ra c

t ic e o f  re q u ir in g e a c h Ju s tic e to sh a k e h a n d s 

w ith  o th e r Ju s tic e s e a c h m o rn in g b e fo re C o n

fe re n c e s .

T w o d e v e lo p m e n ts a tte s t to F u lle r’ s m a n

a g e m e n t sk i l ls . F irs t, u n d e r h is le a d e rsh ip th e 

Ju s tic e s ra re ly d iv id e d a lo n g p a r t isa n l in e s . A s 

h is to r ia n C h a r le s W a rre n p e rc e p tiv e ly n o te d : 

“ th e s l ig h t im p o r ta n c e . . .w h ic h w a s to  b e a t

ta c h e d to  th e p a r ty d e s ig n a tio n s o f  th e Ju d g e s 

u p o n th e C o u rt w a s n e v e r b e tte r i l lu s tra te d th a n 

d u r in g F u lle r’ s C h ie f Ju s tic e sh ip .” 1 4 S e c o n d , 

F u lle r , l ik e  Jo h n M a rsh a ll , h o p e d to  c u r ta i l d is

se n tin g o p in io n s . L e a d in g b y  e x a m p le , F u lle r 

w ro te ju s t th ir ty  d isse n ts d u r in g h is y e a rs a s 

C h ie f a n d c o m p ile d a lo w  d isse n t ra te o f  o n ly  

2 .3 p e rc e n t. In d e e d , F u lle r w a s re m a rk a b ly su c

c e ss fu l in  p re se rv in g c o n se n su a l n o rm s. A l 

th o u g h u n a n im ity p ro v e d d if f ic u lt  to  se c u re in  

so m e p ro m in e n t c a se s , th a t sh o u ld n o t o b sc u re 

th e fa c t th a t th e d isse n t ra te u n d e r F u lle r w a s 

c o n s is te n tly lo w .

A s C h ie f Ju s tic e , F u lle r w a s re sp o n s ib le fo r  

a ss ig n in g th e p re p a ra tio n o f  o p in io n s w h e n h e 

w a s in  th e m a jo r ity . S in c e F u lle r g e n e ra l ly v o te d 

w ith  th e m a jo r ity , h e a ss ig n e d m o st o f  th e o p in

io n s d u r in g h is se rv ic e o n th e C o u rt. T h ro u g h -
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F u lle r h a d to  

p ro v e h im se lf to 

h is B re th re n 

b e c a u se , a lth o u g h 

h e h a d a rg u e d 

se v e ra l t im e s 

b e fo re th e C o u rt, 

h e w a s n o t w e ll 

k n o w n to  th e m a n d 

so m e d o u b te d h is 

c a p a b il i t ie s . H e 

w a s su c c e ss fu l a t 

g a in in g th e 

in d e p e n d e n t- 

m in d e d A sso c ia te 

Ju s tic e s’  re sp e c t, 

a n d e v e n m a n a g e d 

to  fo s te r a 

h a rm o n io u s 

w o rk in g re la t io n

sh ip a m o n g th e m . 

T o th is e n d , h e 

in a u g u ra te d th e 

p ra c tic e o f  

h a v in g a ll th e 

Ju s tic e s sh a k e 

h a n d s w ith  o n e 

a n o th e r b e fo re 

e a c h C o n fe re n c e .

o u t th e C o u rt’ s h is to ry , m a n y C h ie f Ju s tic e s 

h a v e c h o se n to w rite th e d e c is io n in  c a se s o f  

g re a te s t in te re s t. E a r ly in  h is te n u re F u lle r k e p t 

so m e o f  th e m a jo r o p in io n s , su c h a s YXWVUTSRQPONMLKJIHGFEDCBAP o llo ck 

a n d E . C . K n ig h t C o ., fo r  h im se lf . T h e re a f te r , 

a t c o n s id e ra b le c o s t to h is h is to r ic a l re p u ta

t io n , h e g e n e ra l ly a ss ig n e d s ig n if ic a n t c a se s to  

o th e rs .

T h e u se o f  a ss ig n m e n t p o w e r b y  th e C h ie f 

h a s so m e tim e s g e n e ra te d re se n tm e n t a m o n g h is 

B re th re n . F u lle r la rg e ly a v o id e d th is p ro b le m 

b y  fo l lo w in g  a n e m in e n tly fa ir  a n d e v e n h a n d e d 

a p p ro a c h to  a ss ig n m e n t d e c is io n s . T h e re is n o 

e v id e n c e th a t h e u se d a ss ig n m e n ts to re w a rd 

o r p u n ish c o lle a g u e s fo r th e ir v ie w s . S u c h a 

p o lic y w o u ld h a v e u n d e rm in e d F u lle r’ s e f fo r t 

to  fo s te r g o o d w il l  a m o n g th e Ju s tic e s . “ In  th e 

a ss ig n m e n t o f d e c is io n s to th e d if fe re n t 

ju d g e s ,”  H o lm e s la te r o b se rv e d , “ h is g ro u n d s

w e re n o t a lw a y s o b v io u s , b u t I  k n o w  h o w  se r i

o u s a n d so lid th e y w e re a n d h o w  re m o te w a s 

a n y p a r t ia l i ty f ro m  h is c h o ic e .” 1 5

A n  in d e fa tig a b le w o rk e r , F u lle r sh o u ld e re d 

fa r m o re th a n h is sh a re o f  o p in io n s fo r  th e C o u rt. 

H e a u th o re d 8 4 0 m a jo r ity o p in io n s , w r i t in g  fo r 

th e C o u rt m o re o f te n th a n a n y o th e r Ju s tic e 

d u r in g h is p e r io d o f  se rv ic e . A c c o rd in g to  o n e 

c a lc u la t io n , F u lle r w a s th e f i f th  m o st p ro d u c

t iv e o p in io n -w r ite r in  th e C o u rt’ s h is to ry .1 6 B e

c a u se h e a ss ig n e d m o st m a jo r c a se s to  o th e rs , 

F u lle r te n d e d to w rite u n g la m o ro u s o p in io n s 

d e a lin g w ith  ju r isd ic t io n a l a n d p ro c e d u ra l m a t

te rs o r c o m m e rc ia l tra n sa c tio n s . F e w o f  th e se 

ru l in g s h a d a lo n g - te rm im p a c t o n th e e v o lu

t io n  o f  le g a l d o c tr in e . M o re o v e r , F u lle r’ s ju d i

c ia l o p in io n s su f fe re d f ro m  h is v e rb o se a n d d if 

fu se s ty le o f  w rit in g .1 7 Y e t F u lle r’ s in f lu e n c e 

c a n n o t b e m e a su re d o n ly b y th e o p in io n s h e
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F u lle r’ s m o st im p o r ta n t ru l in g a s c irc u it ju s t ic e a ro se f ro m  th e c o n tro v e rsy o v e r o p e n in g th e 1 8 9 3 

W o rld ’ s C o lu m b ia n E x p o s it io n in C h ic a g o o n S u n d a y s . C o n g re ss h a d a p p ro p r ia te d fu n d s to h e lp 

u n d e rw r ite th e c o s ts o f th e fa ir o n e x p re ss c o n d it io n th a t th e e x h ib it io n n o t b e o p e n o n S u n d a y s . 

W h e n th e fa ir d ire c to rs v o te d to o p e n o n th a t d a y , th e fe d e ra l g o v e rn m e n t so u g h t a n in ju n c tio n to  

h a lt su c h o p e ra tio n s a s a b re a c h o f th e c o n d it io n . R e ly in g o n tra d it io n a l e q u ita b le p r in c ip le s , 

F u lle r d e n ie d th e in ju n c tio n o n g ro u n d s th a t th e re w a s n o p ro o f o f  i r re p a ra b le in ju ry  to  th e g o v e rn m e n t. S h o w n 

a b o v e is th e W o m e n’ s P a v il l io n a t th e E x p o s it io n .

a u th o re d . R e f le c tin g th e p re v a le n t c o m m itm e n t 

to  l im ite d g o v e rn m e n t a n d th e f re e m a rk e t, h e 

le d th e S u p re m e C o u rt to w a rd g re a te r p ro te c

t io n  o f  p ro p e r ty o w n e rsh ip a n d o p e n a c c e ss to  

in te rs ta te c o m m e rc e .

W h e n F u lle r b e c a m e C h ie f , h e in h e r ite d a 

h e a v y b a c k lo g o f  a p p e lla te c a se s a n d a n a n ti

q u a te d fe d e ra l c o u r t s tru c tu re . S p u rre d b y  in 

d u s tr ia l g ro w th , n u m e ro u s p a te n t c a se s , a n d 

th e im p a c t o f  th e F o u rte e n th A m e n d m e n t, th e 

w o rk lo a d o f  th e S u p re m e C o u rt in c re a se d 

s te a d ily in  th e G ild e d A g e . T h e re w a s a th re e 

y e a r d e la y in  th e d isp o s it io n o f  c a se s . F u lle r 

h a d lo n g fa v o re d th e c re a tio n o f  in te rm e d ia te 

c o u r ts o f  a p p e a l to e a se th e b u rd e n o f  th e S u

p re m e C o u rt, a n d a s C h ie f Ju s tic e h e a c tiv e ly 

su p p o r te d th e re fo rm e f fo r ts th a t c u lm in a te d in

th e E v a rts A c t o f 1 8 9 1 . C irc u it C o u rt d u tie s 

a lso c la im e d a sh a re o f  F u lle r’ s t im e . U n d e r th e 

Ju d ic ia ry A c t o f  1 7 8 9 , S u p re m e C o u rt Ju s tic e s 

w e re re q u ire d to  h o ld c irc u it c o u r t in  th e ir re

sp e c tiv e c irc u its . B e tw e e n 1 8 8 8 a n d 1 8 9 1 , th e re

fo re , F u lle r sp e n t m u c h o f  e a c h su m m e r p re s id

in g  o v e r tr ia ls a n d a d ju d ic a tin g la rg e ly ro u tin e 

m a tte rs o f  p r iv a te la w  in  th e F o u rth a n d S e v

e n th C irc u it C o u rts o f  A p p e a ls . A fte r  p a ssa g e 

o f  th e E v a rts A c t, F u lle r a s c irc u it ju s t ic e p a r

t ic ip a te d in  a n u m b e r o f  d e c is io n s re n d e re d b y  

th e F o u rth a n d S e v e n th C irc u it. A t  th e le a s t, 

F u lle r’ s e x p e r ie n c e d e m o n s tra te s th a t a c tiv e c ir

c u it c o u r t re sp o n s ib i l i t ie s fo r th e Ju s tic e s d id  

n o t e n d w ith  th e E v a rts A c t b u t c o n tin u e d in to  

th e e a r ly tw e n tie th c e n tu ry .

F u lle r’ s m o st im p o r ta n t ru l in g  a s c irc u it ju s
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t ic e a ro se f ro m  th e c o n tro v e rsy o v e r o p e n in g 

th e 1 8 9 3 W o rld ’ s C o lu m b ia n E x p o s it io n in  

C h ic a g o o n S u n d a y s . C o n g re ss h a d a p p ro p r i 

a te d fu n d s to  h e lp u n d e rw r ite th e c o s ts o f  th e 

fa ir  o n e x p re ss c o n d it io n th a t th e e x h ib it io n n o t 

b e o p e n o n S u n d a y s . W h e n th e fa ir d ire c to rs 

v o te d to  o p e n o n th a t d a y , th e fe d e ra l g o v e rn

m e n t so u g h t a n in ju n c tio n to  h a lt su c h o p e ra

t io n s a s a b re a c h o f  th e c o n d it io n . R e ly in g o n 

tra d it io n a l e q u ita b le p r in c ip le s , F u lle r d e n ie d 

th e in ju n c tio n o n th e g ro u n d th a t th e re w a s n o 

p ro o f o f  i r re p a ra b le in ju ry  to th e g o v e rn m e n t. 

A lth o u g h p h ra se d in  te rm s o f  e q u ita b le re l ie f , 

th e d e c is io n u n d e rsc o re s F u lle r’ s la c k o f  sy m

p a th y w ith  S u n d a y c lo s in g la w s . I t  c a n p e r

h a p s a lso b e v ie w e d a s a s te p to w a rd a n e w u n

d e rs ta n d in g a b o u t th e p la c e o f  re l ig io n in  a 

c h a n g in g a n d m o re d iv e rse so c ie ty .1 8

O th e r c h a lle n g e s , to o , te s te d F u lle r’ s a d

m in is tra t iv e a b il i ty . F o r in s ta n c e , h e h e lp e d to  

o rc h e s tra te th e 1 8 9 7 re t ire m e n t o f  Ju s tic e F  ie ld , 

w h o se d e c lin in g h e a lth h a d b e e n a n in c re a s in g 

so u rc e o f  w o rry  fo r  th e Ju s tic e s . A t  t im e s th e 

v a r ie d d e m a n d s o f  th e c h ie f ju s t ic e sh ip a lm o s t 

o v e rw h e lm e d F u lle r . “ I  a m  so w e a ry th a t I  c a n 

h a rd ly s it u p ,”  h e to ld  th e C o u rt’ s R e p o rte r in  

M a y  o f  1 8 9 0 .1 9 Y e t F u lle r p ro v e d a d e p t a t m a n

a g in g th e C o u rt’ s in te rn a l re la t io n s , k e e p in g h a r

m o n io u s re la t io n s a m o n g th e Ju s tic e s , re p re

se n tin g th e C o u rt in  i ts d e a lin g s w ith  o th e r 

b ra n c h e s o f  g o v e rn m e n t, a n d g u id in g th e C o u r t 

to w a rd a m o re a c tiv e ro le in  A m e r ic a n l i fe . In  

su m , h e m a d e a s ig n if ic a n t c o n tr ib u tio n to  th e 

m o d e m d e f in it io n o f  th e o f f ic e o f  C h ie f Ju s tic e . 

T h e re c o rd fu l ly  ju s t i f ie s F e lix  F ra n k fu r te r’ s la te r 

o b se rv a tio n th a t “ th e re n e v e r w a s a b e tte r a d

m in is tra to r o n th e C o u rt th a n F u l le r .” 2 0

Ju risp ru d en ce  of  th e  F u ller  C ou rt

W e sh o u ld n o w  tu rn to  a sse ss th e ju r isp ru

d e n c e o f  th e F u lle r e ra , a n d se e k to  u n c o v e r th e 

p re m ise s th a t in fo rm e d th e e x e rc ise o f  ju d ic ia l 

p o w e r. T h e c o n s ti tu t io n a l fo u n d a tio n o f  th e 

F u lle r C o u rt w a s th e p re se rv a tio n o f  in d iv id u a l 

l ib e r ty . “ T h e u tm o s t p o ss ib le l ib e r ty  to  th e in 

d iv id u a l, a n d th e fu l le s t p o ss ib le p ro te c tio n to  

h im  a n d h is p ro p e r ty ,”  Ju s tic e B re w e r a sse r te d 

in  1 8 9 2 , “ is  b o th th e l im ita t io n  a n d d u ty o f  g o v

e rn m e n t.” 2 1 In  c o n tra s t to m o d e m l ib e ra l ism , 

h o w e v e r , F u lle r a n d h is c o lle a g u e s d e f in e d f re e

d o m  la rg e ly in  e c o n o m ic te rm s . T o  n in e te e n th 

c e n tu ry A m e r ic a n s , th e a c q u is it io n a n d e n jo y

m e n t o f  p ro p e r ty w a s a m o n g th e m o st v ita l o f  

l ib e r ty in te re s ts . M o re o v e r , c o n s ti tu t io n a l 

th o u g h t e m p h a s iz e d th a t se c u r ity o f  p r iv a te 

p ro p e r ty w a s a v i ta l p re re q u is ite fo r  th e e x e r

c ise o f  o th e r in d iv id u a l l ib e r t ie s , su c h a s f re e 

sp e e c h . “ I t  sh o u ld n e v e r b e fo rg o tte n ,”  Ju s

t ic e F ie ld o b se rv e d in  1 8 9 0 , “ th a t p ro te c tio n to  

p ro p e r ty a n d to p e rso n s c a n n o t b e se p a ra te d . 

W h e re p ro p e r ty is in se c u re , th e r ig h ts o f  p e r

so n s a re u n sa fe . P ro te c tio n to th e o n e g o e s 

w ith  p ro te c tio n to th e o th e r ; a n d th e re c a n b e 

n e ith e r p ro sp e r ity n o r p ro g re ss w h e re e ith e r is 

u n c e r ta in .” 2 2 T h e F u lle r C o u rt a g g re ss iv e ly d e

fe n d e d p r iv a te p ro p e r ty a n d c o n tra c tu a l f re e

d o m a s a m e a n s to l im it  th e re a c h o f  g o v e rn

m e n t a n d th e re b y sa fe g u a rd l ib e r ty . H e n c e , th e 

h a llm a rk o f  F u lle r e ra ju r isp ru d e n c e w a s a n e m

b ra c e o f  e c o n o m ic l ib e r ty , n o t so m e d a rk sc h e m e 

to se rv e c o rp o ra te in te re s ts . E v e n a c r it ic  o f  

F u lle r’ s c o n s ti tu t io n a l o u tlo o k c o n c e d e d : “ L ib 

e r ty w a s th e g u id in g id e a l o f  th e F u lle r C o u rt, 

th e n o tio n th a t g a v e u n ity  a n d c o h e re n c e to i ts 

m a n y e n d e a v o rs .” 2 3

In  c h a m p io n in g e c o n o m ic l ib e r ty , th e F u lle r 

C o u rt d re w u p o n th e t im e -h o n o re d tra d it io n o f  

p ro p e r ty -c o n sc io u s c o n s ti tu t io n a lism . P ro p

e r ty o w n e rsh ip a n d p o li t ic a l l ib e r ty h a d lo n g 

b e e n l in k e d in  A n g lo -A m e r ic a n le g a l th o u g h t.2 4 

H is to r ia n s h a v e g iv e n in a d e q u a te a tte n tio n to  

th e c lo se c o n n e c tio n b e tw e e n th e F u lle r y e a rs 

a n d th e c o n s ti tu t io n a l p r in c ip le s e sp o u se d b y  

th e F ra m e rs o f  th e C o n s titu t io n . A s M o rto n J . 

H o rw itz n o te d , “ b y se e k in g to s tig m a tiz e th e YXWVUTSRQPONMLKJIHGFEDCBA
L o ch n er e ra , P ro g re ss iv e h is to r ia n s lo s t s ig h t 

o f  th e b a s ic c o n tin u ity in  A m e r ic a n c o n s ti tu

t io n a l h is to ry b e fo re th e N e w  D e a l.” 2 5 Je n n ife r 

N e d e lsk y h a s s im ila r ly o b se rv e d th a t “ th e n o

t io n  th a t p ro p e r ty a n d c o n tra c t w e re e sse n tia l 

in g re d ie n ts o f  th e l ib e r ty  th e C o n s titu t io n w a s 

to  p ro te c t, w a s c o m m o n to  M a d iso n , M a rsh a ll , 

a n d th e tw e n tie th c e n tu ry a d v o c a te s o f  la isse z - 

fa ire .” 2 6 V ie w e d in  h is to r ic a l c o n te x t, th e w o rk  

o f  th e F u lle r C o u rt c o u ld b e s t b e u n d e rs to o d a s 

a fu lf i l lm e n t  o f  th e p ro p e r ty -c o n sc io u s a tt i tu d e s 

th a t sh a p e d th e c o n s ti tu t io n -m a k in g p ro c e ss 

in  1 7 8 7 .

T h e F u lle r C o u rt’ s so lic i tu d e fo r  th e r ig h ts 

o f  p ro p e r ty o w n e rs s te m m e d f ro m  u ti l i ta r ia n 

g ro u n d s a s w e ll a s p h ilo so p h ic a l im p e ra tiv e s .
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A  s te a d y f lo w  o f  in v e s tm e n t c a p ita l w a s v ita l 

to  f in a n c e e c o n o m ic d e v e lo p m e n t. A sso c ia t

in g  se c u r ity o f  p r iv a te p ro p e r ty w ith  in d u s tr ia l 

g ro w th , th e C o u rt th e re fo re p e rs is te n tly la b o re d 

to  p ro te c t c a p ita l fo rm a tio n . In  th e ra i lro a d ra te 

c a se s , fo r in s ta n c e , th e Ju s tic e s s tre sse d th e 

im p o r ta n c e o f  p r iv a te c a p ita l, a n d e x p re sse d 

c o n c e rn th a t s tr in g e n t s ta te c o n tro ls w o u ld p ro

d u c e su c h a n in su f f ic ie n t re tu rn a s to  d isc o u r

a g e in v e s tm e n t.2 7 E x c e ss iv e re g u la t io n w o u ld 

c o n se q u e n tly n o t o n ly  d e s tro y th e v a lu e o f  e x

is t in g p ro p e r ty b u t in h ib it n e w in v e s tm e n t e s

se n tia l fo r  d e v e lo p m e n t. Ju s tic e P e c k h a m , w rit 

in g fo r th e C o u rt in  th e la n d m a rk c a se o f  YXWVUTSRQPONMLKJIHGFEDCBAE x 

P a r te Y o u n g , p o in te d ly o b se rv e d :

O v e r e le v e n th o u sa n d m ill io n s o f  d o l

la rs . .. a re in v e s te d in  ra i lro a d p ro p e r ty , 

o w n e d b y  m a n y h u n d re d s o f  p e o p le w h o 

a re sc a tte re d o v e r th e w h o le c o u n try 

f ro m  o c e a n to o c e a n , a n d th e y a re e n

t i t le d  to  e q u a l p ro te c tio n f ro m  th e la w s 

a n d f ro m  th e c o u r ts , w ith  th e o w n e rs o f  

a ll o th e r k in d s o f  p ro p e r ty ... ,” 2 8

T h is c o n c e rn w ith  c a p ita l fo rm a tio n a lso 

p la y e d a ro le in  th e P o llo ck d e c is io n s in v a l i

d a tin g th e 1 8 9 4 in c o m e ta x . C rit ic s p ic tu re d th e 

c o n tro v e rs ia l le v y  a s a n a tta c k o n  w e a lth , a v ie w  

sh a re d b y  Ju s tic e F ie ld w h e n h e d e c la re d : “ T h e 

p re se n t a ssa u lt o n c a p ita l is b u t th e b e g in

n in g .” 2 9 A s h is to r ia n M o rto n K e lle r h a s p e r

c e p tiv e ly n o te d w ith  re sp e c t to  la te n in e te e n th 

c e n tu ry ju d ic ia l b e h a v io r : “ a n o ld  c o n c e rn fo r  

p r iv a te r ig h ts a n d in d iv id u a l f re e d o m c o e x is te d 

w ith  th e d e s ire to fo s te r th e d e v e lo p m e n t o f  a 

n a tio n a l e c o n o m y .” 3 0

A lth o u g h p re p a re d to a f fo rd h e ig h te n e d 

p ro te c tio n to  th e r ig h ts o f  p ro p e r ty o w n e rs , th e 

F u lle r C o u rt’ s p a tte rn o f  d e c is io n -m a k in g w a s 

c o m p le x a n d to o k a c c o u n t o f  o th e r c o n s ti tu

t io n a l v a lu e s . F o re m o s t a m o n g th e se w a s a 

s tro n g c o m m itm e n t to  th e fe d e ra l sy s te m . C o n

s is te n t w ith  i ts d e d ic a tio n to a l im ite d fe d e ra l 

g o v e rn m e n t, F u lle r a n d h is c o lle a g u e s so u g h t 

to p re se rv e a la rg e m e a su re o f  a u to n o m y fo r  

th e s ta te s . A c c o rd in g ly , C o u rt te n d e d to  

d e fe r to s ta te g o v e rn a n c e o f  c r im in a l ju s t ic e , 

ra c e re la t io n s , a n d p u b lic m o ra ls .3 1

E v e n in  th e e c o n o m ic a re a , th e F u lle r C o u rt 

sa w a n im p o r ta n t ro le fo r  th e s ta te s . N o t o n ly

w e re m o st s ta te b u s in e ss re g u la t io n s su s ta in e d , 

b u t th e Ju s tic e s s tr iv e d to m a in ta in a b a la n c e 

b e tw e e n fe d e ra l a n d s ta te a u th o r ity o v e r th e 

e c o n o m y . T h is is p e rh a p s b e s t i l lu s tra te d b y  

F u lle r’ s o p in io n in £ . C . K n ig h t C o ., w h ic h d is

t in g u ish e d b e tw e e n c o m m e rc e a n d m a n u fa c

tu r in g a n d re s tr ic te d th e re a c h o f  th e S h e rm a n 

A c t. F u lle r e x p la in e d :

S lig h t re f le c t io n w il l  sh o w th a t i f  th e n a

t io n a l p o w e r e x te n d s to  a ll  c o n tra c ts a n d 

c o m b in a tio n s o f  m a n u fa c tu re , a g r ic u l

tu re , m in in g , a n d o th e r p ro d u c tiv e in 

d u s tr ie s , w h o se u lt im a te re su lt m a y a f

fe c t e x te rn a l c o m m e rc e , c o m p a ra tiv e ly 

l i t t le  o f  b u s in e ss o p e ra tio n s a n d a f fa irs 

w o u ld b e le f t fo r  s ta te c o n tro l.3 2

T o  F u lle r’ s m in d , th e p ro sp e c t o f  p le n a ry fe d

e ra l c o n tro l o v e r c o m m e rc e th re a te n e d th e p la c e 

o f  th e s ta te s in  th e c o n s ti tu t io n a l sy s te m , a n d 

w a s m o re m e n a c in g th a n th e su p p o se d d a n g e r 

o f  b u s in e ss c o n so lid a tio n s . T h e s ta te s’  r ig h ts 

th e m e w a s a lso p ro m in e n t in  P o llo ck . F u lle r 

v ie w e d th e D ire c t T a x C la u se a s o n e o f  th e c o m

p ro m ise s a t th e C o n s titu t io n a l C o n v e n tio n d e

s ig n e d to se c u re d u a l g o v e rn m e n t.3 3 I f  th is 

“ ru le o f  p ro te c tio n c o u ld b e f r i t te re d a w a y ,”  

F u lle r w a rn e d , “ o n e o f  th e g re a t la n d m a rk s d e

f in in g  th e b o u n d a ry b e tw e e n th e N a tio n a n d 

th e S ta te s o f  w h ic h i t  is c o m p o se d , w o u ld h a v e 

d isa p p e a re d , a n d w ith  i t  o n e o f  th e b u lw a rk s o f  

p r iv a te r ig h ts a n d p r iv a te p ro p e r ty .” 3 4 In  sh o r t, 

F u lle r e m p lo y e d th e D ire c t T a x C la u se to  p ro

te c t th e ro le o f  th e s ta te s a s w e ll a s in d iv id u a l 

p ro p e r ty o w n e rs b y c u r ta i l in g fe d e ra l ta x in g 

p o w e r.3 5 H e c o rre c tly p e rc e iv e d th a t th e in c o m e 

ta x w o u ld o p e n th e d o o r fo r a n e x p a n s io n o f  

fe d e ra l p o w e r a n d a fu n d a m e n ta l a lte ra tio n o f  

fe d e ra l-s ta te re la t io n s .

O f  c o u rse , th e re w a s a d e g re e o f  te n s io n 

b e tw e e n th e F u lle r C o u rt’ s d e fe n se o f  p ro p e r ty 

r ig h ts a n d re sp e c t fo r s ta te a u to n o m y . S ta te 

le g is la tu re s , a c tin g u n d e r th e ir p o lic e p o w e r to  

sa fe g u a rd p u b lic h e a lth , sa fe ty , a n d m o ra ls , 

to o k th e in i t ia t iv e in  se e k in g to  h a rn e ss th e n e w 

e c o n o m ic fo rc e s .3 6 In e v ita b ly , su c h e x e rc ise o f  

s ta te a u th o r ity e n tre n c h e d o n th e tra d it io n a l 

p re ro g a tiv e s o f  p ro p e r ty o w n e rs , s tim u la tin g a 

s te a d y s tre a m o f  le g a l c h a lle n g e s . T h e q u a n

d a ry in h e re n t in  p ro te c tin g p ro p e r ty o w n e rs
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T h e a u th o r m a k e s th e c a se th a t th e F u lle r C o u rt w a s in a c c o rd w ith  th e p re v a il in g p o li t ic a l id e o lo g y 

in  i ts d e c is io n m a k in g . In d e e d , e v e n th e YXWVUTSRQPONMLKJIHGFEDCBAIn  R e D eb s d e c is io n w a s g re e te d w ith  a p p ro v a l b y th e p u b lic , 

w h ic h , a p a r t f ro m  tra d e u n io n is ts , w a s h a rd ly c la m o r in g fo r a v a s t so c ia l w e lfa re n e tw o rk . P ic tu re d 

is E u g e n e D e b s , th e l i t ig a n t in  th a t su it, w h o , a s p re s id e n t o f th e A m e r ic a n R a ilw a y U n io n , in s t i

tu te d a p o lic y o f b o y c o tt in g ra i lro a d s th a t u se d P u llm a n c a rs . T h e in te n t w a s to g e t th e P u llm a n 

c o m p a n y to in c re a se its w o rk e rs’ p a y .

w h ile s im u lta n e o u s ly u p h o ld in g s ta te s’ r ig h ts 

w a s s tr ik in g ly  e v id e n t in  F u lle r C o u rt re v ie w o f  

s ta te - im p o se d ra i lro a d ra te s a n d s ta te re g u la

t io n s th a t b u rd e n e d in te rs ta te c o m m e rc e . A l 

th o u g h re c o g n iz in g th a t ra i lro a d s w e re su b je c t 

to p u b lic c o n tro l, th e F u lle r C o u rt fa sh io n e d 

th e fa ir v a lu e ru le a s a re s tra in t o n s ta te ra te

m a k in g a u th o r ity .3 7 S im ila r ly , F u lle r a n d h is c o l

le a g u e s s te a d fa s tly c h a m p io n e d th e n a tio n a l 

m a rk e t fo r  g o o d s . T o  th is e n d , th e F u l le r C o u rt 

c lo se ly sc ru tin iz e d s ta te la w s th a t p re v e n te d 

th e sh ip m e n t o f  c e r ta in p ro d u c ts a c ro ss s ta te 

l in e s . T h is c o m m itm e n t to  f re e tra d e a m o n g th e 

s ta te s le d th e Ju s tic e s to w ie ld fo rc e fu l ly th e 

d o rm a n t C o m m e rc e P o w e r to  re m o v e s ta te o b

s ta c le s to n a tio n a l e c o n o m ic l i fe .3 8 In d e e d , to 

th e a n n o y a n c e o f  p ro h ib it io n a d v o c a te s , th e 

F u lle r C o u rt m a in ta in e d th a t f re e d o m o f  in te r

s ta te c o m m e rc e e n c o m p a sse d th e r ig h t to  sh ip 

l iq u o r in to e a c h s ta te .3 9

T h e c o n f l ic t in g p u l l o f  su p p o r t fo r  p r iv a te 

p ro p e r ty r ig h ts a n d a h ig h re g a rd fo r  fe d e ra l ism 

a lso in fo rm e d th e F u lle r C o u rt’ s ta k in g s ju r is

p ru d e n c e . D u r in g F u lle r’ s te n u re , th e S u p re m e 

C o u rt f i rs t h a d a n o p p o r tu n ity to a d d re ss in  a 

sy s te m a tic m a n n e r th e T a k in g s C la u se a n d 

b ro u g h t a n e w v ita l i ty  to th is p ro v is io n . In  a 

n u m b e r o f  im p o r ta n t ru l in g s , th e Ju s tic e s 

s tre n g th e n e d th e T a k in g s C la u se a s a g u a ra n

te e o f  in d iv id u a l r ig h ts a g a in s t a rb itra ry g o v

e rn m e n ta l p o w e r.4 0 S tre ss in g th a t th e T a k in g s 

C la u se w a s a n in te g ra l p a r t o f  th e B il l  o f  R ig h ts , 

a u n a n im o u s C o u rt in  M o n o n g a h e la N a v ig a

t io n C o m p a n y d e c la re d th a t th e ju s t c o m p e n

sa tio n re q u ire m e n t “ p re v e n ts th e p u b lic f ro m  

lo a d in g u p o n o n e in d iv id u a l m o re th a n h is ju s t 

sh a re o f  th e b u rd e n s o f  g o v e rn m e n t, a n d sa y s 

th a t w h e n h e su rre n d e rs to th e p u b lic so m e

th in g m o re a n d d if fe re n t f ro m  th a t w h ic h is e x

a c te d f ro m  o th e r m e m b e rs o f  th e p u b lic , a fu l l
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a n d ju s t e q u iv a le n t sh a ll b e re tu rn e d to  h im .” 4 1 

T h e d e te rm in a tio n o f  ju s t c o m p e n sa tio n is o f  

c r it ic a l im p o r ta n c e , h o w e v e r , b e c a u se p a y m e n t 

o f  a n in a d e q u a te c o m p e n sa tio n u n d e rm in e s th e 

p ro te c tiv e fu n c tio n o f  th e T a k in g s C la u se . 

A c c o rd in g ly , in  YXWVUTSRQPONMLKJIHGFEDCBAM o n o n g a h e la N a v ig a tio n th e 

F u lle r C o u rt in s is te d th a t th e a sc e r ta in m e n t o f  

th e a m o u n t o f  c o m p e n sa tio n w a s a  ju d ic ia l, n o t 

a le g is la t iv e , fu n c tio n . T h e Ju s tic e s th e n ru le d 

th a t c o m p e n sa tio n “ m u st b e a fu l l  a n d p e r fe c t 

e q u iv a le n t fo r  th e p ro p e r ty ta k e n”  a n d th a t th e 

v a lu e o f  la n d sh o u ld b e d e te rm in e d b y  i ts p ro

d u c tiv e n e ss .4 2

P e rh a p s th e m o st im p o r ta n t c o n tr ib u tio n o f  

th e F u lle r C o u rt to  ta k in g s ju r isp ru d e n c e w a s 

th e e x te n s io n o f  th e ju s t c o m p e n sa tio n re q u ire

m e n t to  th e s ta te s . T h is s te p m a rk e d th e in i t ia l  

a c c e p ta n c e o f  th e v ie w  th a t th e D u e P ro c e ss 

C la u se o f  th e F o u rte e n th A m e n d m e n t m a d e c e r

ta in fu n d a m e n ta l p ro v is io n s o f  th e B il l  o f  R ig h ts 

a p p lic a b le to s ta te a n d lo c a l g o v e rn m e n t. In  

th e se m in a l c a se o f  C h ica g o , B u r lin g to n a n d 

Q u in cy R a ilro a d C o m p a n y v . C h ica g o , th e 

Ju s tic e s h e ld th a t c o m p e n sa tio n fo r  p r iv a te 

p ro p e r ty ta k e n fo r  p u b lic u se w a s a n e sse n

t ia l e le m e n t o f  d u e p ro c e ss a s g u a ra n te e d b y  

th e F o u rte e n th A m e n d m e n t.4 3 T h e c ity  c o n

te n d e d th a t th e a m o u n t o f  c o m p e n sa tio n to  b e 

a w a rd e d th e ra i lro a d fo r  th e c o n s tru c tio n o f  a 

p u b lic s tre e t a c ro ss la n d o w n e d b y  th e c a rr ie r 

w a s e n tire ly a m a tte r o f  lo c a l la w  a n d ra ise d n o 

fe d e ra l q u e s tio n .

W rit in g  fo r  th e C o u rt, Ju s tic e Jo h n M a rsh a ll 

H a r la n d e c la re d th a t th e m e re fo rm  o f  e m in e n t 

d o m a in p ro c e e d in g s d id n o t sa tis fy d u e p ro

c e ss u n le ss p ro v is io n w a s m a d e fo r  a d e q u a te 

c o m p e n sa tio n . “ D u e p ro te c tio n o f  th e r ig h ts o f  

p ro p e r ty ,”  h e p o in te d o u t, “ h a s b e e n re g a rd e d 

a s a v ita l  p r in c ip le o f  re p u b lic a n in s t i tu t io n s .” 4 4 

T h e o p in io n re s te d o n th e p re m ise th a t th e r ig h t 

o f  c o m p e n sa tio n w a s a fu n d a m e n ta l r ig h t in 

h e re n t in  f re e g o v e rn m e n t. B y  v ir tu e o f  C h i

ca g o , B u r lin g to n , th e D u e P ro c e ss C la u se 

o p e ra te d a s a ju s t c o m p e n sa tio n re q u ire m e n t 

im p o se d o n th e s ta te s .

W h ile m o v in g to  e s ta b l ish a v ig o ro u s ta k

in g s ju r isp ru d e n c e , F u lle r a n d h is c o lle a g u e s 

so u g h t to s tr ik e a b a la n c e b e tw e e n n a tio n a l 

c o n s ti tu t io n a l n o rm s a n d s ta te a u to n o m y . T h is 

w a s p a r t ic u la r ly e v id e n t w ith  re sp e c t to th e 

“ p u b lic u se”  re q u ire m e n t fo r  th e e x e rc ise o f  e m i

n e n t d o m a in . T h e Ju s tic e s g e n e ra l ly d e fe rre d 

to  s ta te d e c is io n s a s to  w h a t sh o u ld b e c o n s id

e re d p u b lic u se . C o n se q u e n tly , th e C o u rt d id  

n o t tre a t th e p u b lic u se re q u ire m e n t a s a m e a n

in g fu l re s tra in t o n th e u se o f  e m in e n t d o m a in . 

In  a l in e o f  c a se s , fo r  in s ta n c e , th e F u lle r C o u rt 

su s ta in e d th e a c q u is it io n o f  p r iv a te p ro p e r ty 

fo r  p u rp o se s o f  i r r ig a tio n o r m in in g , e v e n i f  th e 

d ire c t b e n e f it w a s l im ite d to  a h a n d fu l o f  in d i

v id u a ls .4 5

P lace  in  H istory

F ro m th e fo u n d a tio n o f  th e U n ite d S ta te s , 

e c o n o m ic l ib e r ty w a s tre a te d a s a n e sse n tia l 

e le m e n t o f  c o n s ti tu t io n a lism . In d e e d , fe d e ra l 

c o u r ts h a d lo n g a f fo rd e d p ro te c tio n to  th e p ro p

e r ty r ig h ts o f  in d iv id u a ls .4 6 W h a t, th e n , a c

c o u n ts fo r  th e u n iq u e p la c e o f  th e F u lle r e ra in  

S u p re m e C o u rt h is to ry ? T h e a n sw e r th a t 

e m e rg e s is th a t F u lle r a n d h is c o lle a g u e s e n

fo rc e d e n tre p re n e u r ia l f re e d o m w ith  h e ig h te n e d 

v ig o r a n d d a r in g . T o th is e n d , th e y s tre n g th

e n e d su b s ta n tiv e d u e p ro c e ss , c ra f te d th e l ib 

e r ty o f  c o n tra c t d o c tr in e , a n im a te d ta k in g s ju 

r isp ru d e n c e , a n d a g g re ss iv e ly re v ie w e d s ta te 

a n d fe d e ra l e c o n o m ic le g is la t io n .

N o t su rp r is in g ly , th is b u rs t o f  ju d ic ia l a c

t iv ism  a ro u se d o p p o s it io n . P o p u lis ts , 

P ro g re ss iv e s , a n d h is to r ia n s w h o re f le c t th e ir 

a tt i tu d e s , h a v e d isp a ra g e d th e w o rk  o f  th e F u lle r 

C o u rt a n d m a in ta in e d th a t a n y in v o c a tio n o f  

l ib e r ty  w a s s im p ly a c o v e r fo r  fa v o r it ism to  b u s i

n e ss in te re s ts .4 7 A d o p tin g a c o n sp ira to r ia l to n e , 

c r it ic s a lle g e d th a t th e Ju s tic e s w e re th w a rt in g 

p o p u la r w il l . S in c e th is d a rk le g e n d h a s c o l

o re d h is to r ic a l a c c o u n ts o f  th e F u lle r C o u rt, i t  

se e m s a p p ro p r ia te to c o n s id e r v a r io u s fa c to rs 

th a t b u ttre ss a lte rn a tiv e e v a lu a tio n s . I  w ish to  

d e v e lo p th re e p o in ts th a t m a y fa c i l i ta te a b e tte r 

u n d e rs ta n d in g o f  F u lle r e ra ju r isp ru d e n c e .

In  th e f i rs t  p la c e , o n e sh o u ld v ie w  th e w o rk  

o f  th e F u lle r C o u rt in  b ro a d p e rsp e c tiv e . I t  b e a rs 

e m p h a s is th a t th e S u p re m e C o u rt u n d e r F u lle r 

u p h e ld fa r m o re e c o n o m ic re g u la t io n s th a n i t  

s tru c k d o w n . T h e Ju s tic e s in  fa c t d e m o n s tra te d 

a c o n s id e ra b le to le ra n c e fo r  le g is la t io n p ro te c t

in g  p u b lic w e lfa re a n d sa fe ty a g a in s t h a rm fu l 

a c tiv i t ie s , a s w e ll a s fo r m e a su re s e n h a n c in g 

p u b lic m o ra ls . A  re v ie w o f  F u lle r C o u rt d e c i

s io n s d o e s n o t su p p o r t a n in te rp re ta tio n o f  a
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B e n c h f i rm ly  re so lv e d to  f ru s tra te a ll  le g is la t iv e 

in i t ia t iv e s .4 8

T o  b e su re , th e Ju s tic e s c a re fu l ly sc ru tin iz e d 

b o th th e g o a ls a lle g e d ly se rv e d b y  g o v e rn m e n t 

a c tio n a s w e ll a s th e re a so n a b le n e ss o f  th e 

m e a n s e m p lo y e d to  a c h ie v e th e a n n o u n c e d e n d . 

T h e y d e c lin e d to  a c c e p t th e o s te n s ib le p u rp o se 

o f  th e le g is la t io n a t fa c e v a lu e a n d in d e p e n

d e n tly w e ig h e d th e e v id e n c e a s to w h e th e r a 

re g u la to ry m e a su re w a s a v a lid  e x e rc ise o f  th e 

p o lic e p o w e r. In  p a r t ic u la r , th e F u lle r C o u rt 

tre a te d l ib e r ty  o f  c o n tra c t a s th e c o n s ti tu t io n a l 

n o rm a n d re q u ire d s ta te s to  ju s t i fy  la w s th a t 

in f r in g e d th is r ig h t. A m e r ic a n s o f  th e n in e

te e n th c e n tu ry a tta c h e d a h ig h v a lu e to c o n

tra c tu a l f re e d o m .4 9 I t  w a s th e re fo re a n e a sy s te p 

fo r c o u r ts to c o n c lu d e th a t th e r ig h t to e n te r 

c o n tra c ts a n d p u rsu e la w fu l o c c u p a tio n s d e

se rv e d sp e c ia l p ro te c tio n b y  th e ju d ic ia ry .

T h is le a d s u s to  th e m u c h m a lig n e d YXWVUTSRQPONMLKJIHGFEDCBAL o ch n er 

d e c is io n in  w h ic h th e C o u rt in v o k e d th e l ib e r ty  

o f  c o n tra c t d o c tr in e to in v a l id a te a s ta tu te l im 

i t in g  th e h o u rs o f  w o rk  in  b a k e r ie s .5 0 O n e o f  th e 

m o st im p o r ta n t c a se s in  A m e r ic a n c o n s ti tu

t io n a l h is to ry , L o ch n er re m a in s a t th e c e n te r o f  

a c o n tin u in g d e b a te a b o u t th e ro le o f  th e ju d i

c ia ry .5 1 M y  p re se n t p u rp o se is n o t to  e n te r th a t 

d ia lo g u e b u t ra th e r to  a rg u e th a t L o ch n er w a s 

w e l l g ro u n d e d in  th e p o li t ic a l e c o n o m y o f  th e 

d a y . D ism iss in g “ th e N e w  D e a l m y th”  a b o u t 

L o ch n er , B ru c e A c k e rm a n h a s a p tly o b se rv e d : 

“ T h e L o ch n er C o u rt w a s n o t m a k in g i t  u p.... 

P e c k h a m’ s d e c is io n in  L o ch n er h a s d e e p in te l

le c tu a l ro o ts in  o u r m o st su c c e ss fu l m o v e m e n ts 

o f  c o n s ti tu t io n a l p o li t ic s .” 5 2 In d e e d , re v is io n

is t sc h o la rs h a v e p e rsu a s iv e ly a rg u e d th a t 

L o ch n er v in d ic a te d e c o n o m ic l ib e r ty a n d h a s 

b e e n u n ju s tly c a s tig a te d .5 3 B u t w h e th e r o n e 

a c c e p ts th a t v ie w  o r n o t, L o ch n er w a s n o t a 

ty p ic a l c a se o n w h ic h to  b u ild  g e n e ra l iz a tio n s 

a b o u t th e F u lle r C o u rt. In  fa c t, F u lle r a n d h is 

c o lle a g u e s ra re ly a p p lie d th e l ib e r ty  o f  c o n tra c t 

d o c tr in e .5 4

M y  se c o n d p o in t is th a t th e F u lle r C o u rt 

o p e ra te d w ith in  th e c o n to u rs o f  d o m in a n t p u b

l ic  o p in io n . P u t a n o th e r w a y , F u lle r a n d h is 

c o l le a g u e s c h a m p io n e d v a lu e s b ro a d ly sh a re d 

b y  tu m -o f- th e -c e n tu ry A m e r ic a n s . A s R o b

e r t H ig g s h a s p o in te d o u t, m o st A m e r ic a n s 

in  th e 18 9 0 s w e re d e d ic a te d to  l im ite d g o v

e rn m e n t, p r iv a te p ro p e r ty , a n d c o n tra c tu a l

f re e d o m .5 5 P re s id e n t C le v e la n d , F u lle r’ s 

f r ie n d , g a v e a c la ss ic fo rm u la tio n to  th is se n

t im e n t in  1 8 8 7 : “ . . . th e le sso n sh o u ld b e 

c o n s ta n tly e n fo rc e d th a t th o u g h th e p e o p le 

su p p o r t th e G o v e rn m e n t, th e G o v e rn m e n t 

sh o u ld n o t su p p o r t th e p e o p le .” 5 6 T h a t th e 

F u lle r C o u rt w a s in  a c c o rd w ith  th e p re v a il in g 

p o li t ic a l id e o lo g y w a s m a d e c le a r b y  th e p re s i

d e n tia l e le c tio n o f 1 8 9 6 . W ill ia m  Je n n in g s 

B ry a n t a ssa ile d th e F u l le r C o u rt, u rg e d w e a lth 

re d is tr ib u tio n th ro u g h a n in c o m e ta x , a n d c a lle d 

fo r  in c re a se d g o v e rn m e n ta l in te rv e n tio n in  th e 

e c o n o m y .5 7 A m e r ic a n s d e c is iv e ly re je c te d th is 

P o p u lis t p ro g ra m in  1 8 9 6 a n d a g a in in  1 9 0 0 . I t  

is e n tire ly fa n c ifu l to  p o s it th a t th e g e n e ra l p u b

l ic  in  F u lle r’ s d a y w a s y e a rn in g fo r  b ig  g o v e rn

m e n t a n d v a s t so c ia l w e lfa re sc h e m e s .

A  s tu d y o f  th e p o p u la r re a c tio n to le a d in g 

d e c is io n s o f  th e F u lle r C o u rt re in fo rc e s th is 

c o n c lu s io n . A s id e f ro m  tra d e u n io n is ts , D eb s 

w a s w e ll re c e iv e d b y  m o s t se g m e n ts o f  p u b lic 

o p in io n .5 8 T h e P o llo ck ru l in g s su re ly a ro u se d 

h o s ti l i ty in  so m e q u a r te rs , b u t th e S u p re m e 

C o u rt d id  n o t la c k fo r  d e fe n d e rs . T h e W a sh in g

to n P o st, fo r  in s ta n c e , p ro c la im e d : “ T h e in c o m e 

ta x is d e a d . I t  is a c a se o f  H a lle lu ja h .” 5 9 A s 

d isc u sse d a b o v e , p u b lic a tt i tu d e s w ith  re sp e c t 

to  a n in c o m e ta x w e re d ire c tly te s te d in  th e p re s i

d e n tia l e le c tio n o f  1 8 9 6 . T h e o u tc o m e o f  th a t 

c a n v a ss se e m in g ly ra t i f ie d th e P o llo ck d e c i

s io n s a n d in  e f fe c t c lo se d th e d o o r o n a n in 

c o m e le v y  fo r  n e a r ly tw e n ty y e a rs .6 0 O n e n o te d 

h is to r ia n h a s c o n c lu d e d th a t P o llo ck “ m a y n o t 

h a v e b e e n to o fa r f ro m  th e a c tu a l d e s ire s o f  th e 

p u b lic .” 6 1 In it ia l  re a c tio n to  th e L o ch n er ru l in g  

w a s su b d u e d , a n d o n ly  la te r w a s i t  ta k e n u p a s 

a ca u se ce leb re b y  P ro g re ss iv e s .6 2 In  P lessy v . 

F erg u so n , th e S u p re m e C o u rt p la c e d i ts se a l o f  

a p p ro v a l o n th e e m e rg in g p a tte rn o f  ra c ia l se g

re g a tio n in  th e S o u th . S a d ly , th e o u tc o m e o f  

P lessy w a s c o n g ru e n t w ith  th e ra c is t a ssu m p

t io n s th a t p e rm e a te d p o p u la r a n d sc h o la r ly 

th o u g h t in  th e la te n in e te e n th c e n tu ry . B e

c a u se th e d e c is io n e m b o d ie d w id e ly sh a re d 

a tt i tu d e s , i t  w a s n o t a so u rc e o f  c o n te m p o

ra ry c o n tro v e rsy . 6 3

In  sh o r t, th e F u lle r C o u rt, d e sp ite i ts a c tiv

is t b e n t, g e n e ra l ly m irro re d th e a tt i tu d e s o f  

A m e r ic a n so c ie ty a s a w h o le . A s o n e sc h o la r 

h a s o b se rv e d , “ L o ch n er e ra ju r is ts re a l iz e d th e 

im p o r ta n c e o f  p u b lic o p in io n in  th e e v o lu tio n
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o f  c o n s ti tu t io n a l la w . In  p ro p o u n d in g la isse z - 

fa ire c o n s ti tu t io n a lism , th e y b e lie v e d p u b lic 

o p in io n w a s o n th e ir s id e .” 6 4

T h ird ly , h is to r ia n s w o u ld d o w e ll to lo o k  

w ith  a sk e p tic a l e y e a t th e P ro g re ss iv e le g is la

t iv e p ro g ra m . T o o o f te n th e to p ic o f  p ro p e r ty 

r ig h ts a t th e tu rn o f  th e c e n tu ry h a s b e e n p re

se n te d w ith in  th e s im p lis t ic c o n te x t o f  a c o n

f l ic t  b e tw e e n th e p u b lic in te re s t a n d a ju d ic ia ry 

d e d ic a te d to  b ig  b u s in e ss . B u t i t  u n fa ir ly lo a d s 

th e h is to r ic a l d e c k to p re su m e th e b e n ig n p u r

p o se a n d e f fe c t o f  so -c a l le d re fo rm le g is la t io n . 

T h e a c tu a l p ic tu re is m u c h le ss t id y . T h e re is 

ro o m  to  d o u b t th e e f f ic a c y o f  m a n y o f  th e re g u

la t io n s in tro d u c e d b y th e P ro g re ss iv e s . T h e 

P ro g re ss iv e fa ith in m a n a g e m e n t o f th e 

e c o n o m y b y  e x p e r ts a lo n g sc ie n ti f ic l in e s se e m s 

n a iv e a n d a lm o s t q u a in t to  m o d e m e y e s . H is to

r ia n H e rb e r t H o v e n k a m p h a s a p tly o b se rv e d : 

“ G o v e rn m e n t re g u la t io n p ro v e d to b e o n e o f  

th e g re a t e m b a rra ssm e n ts o f  P ro g re ss iv e le g a l 

th o u g h t.” 6 5 C e rta in ly , P ro g re ss iv e e ra le g is la

t io n p ro v e d n o p a n a c e a a n d a rg u a b ly c re a te d

a d d it io n a l p ro b le m s.6 6 A lth o u g h c o u c h e d in  

te rm s o f  g e n e ra l b e n e f it , m u c h o f  th e re g u la

to ry le g is la t io n w a s e n a c te d a t th e b e h e s t o f  

sp e c ia l in te re s t g ro u p s . In  fa c t, th e F u lle r 

C o u rt’ s sk e p tic ism a b o u t re g u la to ry so lu t io n s 

a n d d e d ic a tio n to e c o n o m ic l ib e r ty m a y w e ll 

h a v e p ro m o te d th e lo n g - te rm p u b lic in te re s t.

F u ller’s  L egacy

T h is c a ll fo r  a re c o n s id e ra tio n o f  M e lv i l le  

W . F u lle r d o e s n o t su g g e s t u n c r it ic a l c e le b ra

t io n . T im e h a s e ra se d m a n y o f  th e a c h ie v e

m e n ts o f  th e F u lle r C o u rt. W e a s a n a tio n h a v e 

tra v e l le d fa r f ro m  a c o n s ti tu t io n a l o rd e r b a se d 

o n th e p r in c ip le s o f  l im ite d  c e n tra l g o v e rn m e n t, 

s ta te s’ r ig h ts , a n d re sp e c t fo r  in d iv id u a l p ro p

e r ty o w n e rsh ip . O n th e c o n tra ry , ju d ic ia l a n d 

sc h o la r ly o p in io n h a s e m b ra c e d a g re a tly e x

p a n d e d ro le fo r g o v e rn m e n t in  A m e r ic a n l i fe .  

P ro p e r ty r ig h ts , th e c o rn e rs to n e o f  F u lle r’ s l ib 

e r ta r ia n ju r isp ru d e n c e , w e re se e n a s a b a rr ie r to  

e s ta b l ish in g g o v e rn m e n ta l a u th o r ity o v e r e c o

C h ie f Ju s tic e F u lle r (b o tto m , c e n te r) w a s e sp e c ia l ly c lo se to Ju s tic e s D a v id J . B re w e r (b o tto m , 

se c o n d f ro m  r ig h t) a n d R u fu s W . P e c k h a m ( to p , se c o n d f ro m  le f t) . F u lle r a lso fo rm e d a p e rso n a l 

b o n d w ith  O liv e r W e n d e ll H o lm e s , J r ., a n d , in d e e d , H o lm e s ( to p , le f t) w a s o n e o f th e Ju s tic e s m o st 

in a c c o rd w ith  F u lle r in  d e c id in g c a se s d u r in g th e ir p e r io d o f  jo in t se rv ic e .
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n o m ic d e c is io n m a k in g . C o n se q u e n tly , s in c e th e 

N e w  D e a l p e r io d th e c la im s o f  p ro p e r ty o w n e rs 

h a v e b e e n o f te n ig n o re d o r b e li t t le d , in  m a rk e d 

c o n tra s t to  ju d ic ia l so lic i tu d e fo r  a n e x p a n d in g 

a rra y o f  n o n e c o n o m ic r ig h ts . F u rth e r , a n 

e g a li ta r ia n e m p h a s is o n th e p lig h t o f  o u ts id

e rs g ra d u a lly re p la c e d th e F u l le r C o u rt’ s d e d i

c a tio n to  e c o n o m ic l ib e r ty  a s th e p r in c ip a l c o n

s ti tu t io n a l v a lu e . O n e m ig h t w e ll  b e te m p te d to 

d ism iss th e F u lle r C o u rt a s a re l ic o f  a n o th e r 

d a y .

A b se n t a se a c h a n g e in  a tt i tu d e s to w a rd 

g o v e rn m e n t, w e a re u n lik e ly  to  w itn e ss a fu l l-  

sc a le re v iv a l o f .F u l le r’ s c o n s ti tu t io n a l p h ilo so

p h y . N o n e th e le ss , I  c o n te n d th a t F u lle r’ s te n

u re a s C h ie f le f t a la s t in g im p r in t o n A m e r ic a n 

la w  a n d so c ie ty . F u lle r a n d h is c o lle a g u e s w e re 

m o re re c e p tiv e to  th e n e w re a l i t ie s o f  A m e r ic a n 

e c o n o m ic l i fe  th a n m a n y o f  th e ir c r it ic s , w h o se 

v a lu e s w e re o f te n ro o te d in  a p re - in d u s tr ia l 

w o r ld . T h e y e n v is io n e d a fu tu re b a se d o n c a p i

ta l is t e n te rp r ise a n d so u g h t, in  th e m a in , to  e n

c o u ra g e th e n e w in d u s tr ia l o rd e r b y  sa fe g u a rd

in g  in v e s tm e n t c a p ita l a n d n a tio n a l m a rk e ts . In  

so d o in g , th e F u l le r C o u rt w a s sw im m in g w ith  

th e c u rre n ts o f  h is to ry . I t  is h a rd ly n e w s th a t 

la rg e -sc a le c o rp o ra te e n te rp r ise h a s b e c o m e a 

p e rm a n e n t fe a tu re o f  A m e r ic a n l i fe . M o re o v e r , 

m a n y A m e r ic a n s re m a in sk e p tic a l a b o u t th e 

v ir tu e s o f  th e re g u la to ry s ta te . C u rre n t d e

re g u la t io n a n d ta x -c u tt in g in i t ia t iv e s re f le c t 

c o n tin u in g in te re s t in  f re e -m a rk e t o rd e r in g . R e

c e n tly , th e S u p re m e C o u rt h a s g in g e r ly re a f

f i rm e d th e n o tio n th a t th e fe d e ra l g o v e rn m e n t 

d o e s n o t p o sse ss p le n a ry la w m a k in g a u th o r

i ty .6 7 In  sh o r t, th e ju r isp ru d e n c e o f  th e F u lle r 

C o u rt w a s a b e tte r fo re c a s t o f  th e fu tu re th a n 

h is to r ia n s h a v e re c o g n iz e d .

E v e n m o re s tr ik in g h a s b e e n th e re tu rn o f  

p ro p e r ty r ig h ts to th e c o n s ti tu t io n a l a g e n d a . 

In  la n g u a g e re m in isc e n t o f  th e F u lle r e ra , ju 

r is ts a n d s c h o la rs h a v e re c e n tly jo in e d in  a l iv e ly  

a n d fa r - ra n g in g d e b a te o v e r th e a sso c ia t io n 

b e tw e e n p ro p e r ty o w n e rsh ip a n d a f re e so c i

e ty .6 8 In d e e d , m a n y o f  th e issu e s a d d re sse d 

b y  th e F u lle r C o u rt h a v e re e m e rg e d a s p a r t o f  

th e c o n s ti tu t io n a l d ia lo g u e .6 9 F u lle r , w h o , w ith  

th e F ra m e rs o f  th e C o n s titu t io n , b e lie v e d th a t 

p ro p e r ty a n d l ib e r ty w e re in te rd e p e n d e n t, 

w o u ld b e r ig h t a t h o m e .
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o n a n o th e r p o in t a s w e ll. A  le v y o n in c o m e s b re a c h e d 

th e w id e ly a c c e p te d c o n s ti tu t io n a l n o rm th a t ta x e s 

sh o u ld b e e q u a l a n d u n ifo rm . H o rw itz , T h e T ra n s fo r

m a tio n o f  A m e r ic a n L a w , 2 0 -2 7 . F o r F u lle r’ s ro le in  

th e P o llo ck c a se s , see E ly , T h e C h ie f Ju s tic e sh ip o f  

M e lv i l le  W . F u lle r , 1 1 8 -1 2 3 .

3 6 K e rm it L . H a ll, T h e M a g ic M irro r : L a w  in  A m e r i

c a n H is to ry (N e w Y o rk : O x fo rd U n iv e rs ity P re ss , 

1 9 8 9 ) , 1 9 7 -2 0 2 .

2 1S ee g e n e ra l ly Ja m e s W . E ly , J r ., “ T h e R a ilro a d Q u e s

t io n R e v is ite d : C h ica g o , M ilw a u kee &  S t. P a u l R a il

w a y v . M in n eso ta a n d C o n s titu t io n a l L im its o n S ta te 

R e g u la tio n s ,”  1 2 G rea t P la in s Q u a r te r ly 1 2 1 (1 9 9 2 ) ; 

R ic h a rd C . C o rtn e r , T h e I ro n H o rse a n d th e C o n

s ti tu t io n : T h e R a ilro a d s a n d th e T ra n s fo rm a

t io n o f th e F o u rte e n th A m e n d m e n t (W e s tp o r t, 

C T : G re e n w o o d P re ss , 1 9 9 3 ) .

3 8 E ly , T h e C h ie f Ju s tic e sh ip o f  M e lv i l le  W . F u lle r , 1 4 0 - 

1 4 8 .

3 9 R ic h a rd F . H a m m , S h a p in g th e E ig h te e n th A m e n d

m e n t: T e m p e ra n c e R e fo rm , L e g a l C u ltu re , a n d th e 

P o lity , 1 8 8 0 -1 9 2 0 (C h a p e l H il l :  U n iv e rs ity o f  N o rth C a ro

l in a P re ss , 1 9 9 5 ) , 6 8 -7 0 , 8 8 -9 1 , 1 7 6 -1 8 1 .

4 0 Ja m e s W . E ly , J r ., “ T h e F u lle r C o u rt a n d T a k in g s 

Ju r isp ru d e n c e ,”  1 9 9 6 Jo u rn a l o f S u p rem e C o u r t H is

to ry , v o l. I I , 1 2 0 .

4 1 M o n o n g a h e la N a v ig a tio n C o m p a n y v . U n ited S ta tes, 

1 4 8 U .S . 3 1 2 , 3 2 5 (1 8 9 3 ) .

4 2 Id ., a t 3 2 6 .

4 3 C h ica g o , B u r lin g to n a n d Q u in cy R a ilro a d C o m

p a n y v . C h ica g o , 1 6 6 U .S . 2 2 6 (1 8 9 7 ) .

4 4 Id ., a t 2 3 5 -2 3 6 .

4 5 E ly , “ T h e F u lle r C o u rt a n d T a k in g s Ju r isp ru d e n c e ,”  

1 2 7 -1 2 9 .

4 6 S ee C h a r le s F . H o b so n , T h e G re a t C h ie f Ju s tic e : 

Jo h n M a rsh a ll a n d th e R u le o f L a w  (L a w re n c e , 

K S : U n iv e rs ity P re ss o f  K a n sa s , 1 9 9 6 ) , 7 2 -1 1 0 (a n a

ly z in g th e k e y p la c e o f  c o n tra c t a n d p ro p e r ty r ig h ts in  

M a rsh a ll’ s ju r isp ru d e n c e ) .

4 7 E .g ., B e rn a rd S c h w a rtz , A  H is to ry o f  th e S u p re m e 

C o u rt (N e w Y o rk : O x fo rd U n iv e rs ity P re ss , 1 9 9 3 ) , 

1 7 4 -2 0 2 ; R u sse ll W . G a llo w a y , Ju s tic e fo r  A ll? T h e 

R ic h a n d P o o r in  S u p re m e C o u rt H is to ry , 1 7 9 0 - 

1 9 9 0 (D u rh a m , N C : C a ro l in a A c a d e m ic P re ss , 1 9 9 1 ) , 

7 7 -8 9 ; A rn o ld M . P a u l, C o n se rv a tiv e C ris is a n d 

th e R u le o f L a w : A tti tu d e s o f B a r a n d B e n c h , 

1 8 8 7 -1 8 9 5 ( I th a c a , N Y : C o rn e ll U n iv e rs ity P re ss , 

1 9 6 0 ) ; A v ia m  S o ife r , “ T h e P a ra d o x o f  P a te rn a l ism 

a n d L a isse z -F a ire C o n s titu t io n a lism : U n ite d S ta te s S u

p re m e C o u rt, 1 8 8 8 -1 9 2 1 ,”  5 L a w a n d H isto ry R ev iew 

2 4 9 , 2 5 0 -2 5 2 (1 9 8 7 ) .

4 8 M a ry C o rn e lia P o rte r , “ T h a t C o m m e rc e S h a ll B e 

F re e : A  N e w L o o k a t th e O ld L a isse z -F a ire C o u rt,”  

1 9 7 6 S u p rem e C o u r t R ev iew 1 3 5 , 1 4 0 -1 4 3 . S ee a lso 

M ic h a e l J . P h il l ip s , “ H o w  M a n y T im e s W a s L o ch n er- 

E ra S u b s ta n tiv e D u e P ro c e ss E ffe c tiv e ? ,”  4 8 M ercer 

L a w R ev iew 1 0 4 9 (1 9 9 7 ) .

4 9 Ja m e s W illa rd  H u rs t, L a w  a n d th e C o n d it io n s o f  

F re e d o m in th e N in e te e n th -C e n tu ry U n ite d 

S ta te s (M a d iso n : U n iv e rs ity o f  W isc o n s in P re ss , 

1 9 5 6 ) , 1 0 .

5 0 L o ch n er v . N ew Y o rk , 1 9 8 U .S . 4 5 (1 9 0 5 ) . S ee g e n

e ra l ly P a u l K e n s , P o w e r a n d R e fo rm P o lit ic s : T h e 

A n a to m y o f  L o ch n er v . N ew IHGFEDCBAYork (L a w re n c e , K S : 

U n iv e rs ity P re ss o f  K a n sa s , 1 9 9 0 ) .

5 1 E .g ., C a ss R . S u n s te in , ‘ “ L o ch n er’ s L e g a c y ,”  8 7 C o

lu m b ia L a w R ev iew 8 T 3 (1 9 8 7 ) ; M a ry C o rn e lia P o r

te r , “ L o ch n er a n d C o m p a n y : R e v is io n ism R e v is ite d ,”  

in  E lle n F ra n k e l P a u l a n d H o w a rd D ic k m a n , e d s ., L ib 

e r ty , P ro p e r ty , a n d G o v e rn m e n t: C o n s titu t io n a l 

In te rp re ta tio n B e fo re th e N e w D e a l (A lb a n y : S ta te 

U n iv e rs ity o f  N e w Y o rk  P re ss , 1 9 8 9 ) , 1 1 -3 8 .

5 2 B ru c e A c k e rm a n , “ L e v e ls o f  G e n e ra l i ty in  C o n s titu

t io n a l In te rp re ta tio n ,”  5 9 U n ive rs ity o f C h ica g o L a w 

R ev iew , 3 1 7 , 3 3 9 -3 4 0 (1 9 9 2 ) .

5 3 E .g ., B e rn a rd H . S ie g a n , “ ‘ R e h a b il i ta t in g L o ch n er’ ’  

2 2 S a n D ieg o L a w R ev iew 4 5 3 (1 9 8 5 ) .

5 4 S ee M e lv in  I . U ro fsk y , “ M y th  a n d R e a li ty : T h e S u 

p re m e C o u rt a n d P ro te c tiv e L e g is la t io n in  th e P ro

g re ss iv e E ra ,”  Y ea rb o o k 1 9 8 3 S u p rem e C o u r t H isto r ica l 

S o c ie ty 5 3 .

5 5 R o b e rt H ig g s , C ris is a n d L e v ia th a n : C rit ic a l E p i
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so d e s in  th e G ro w th o f  A m e r ic a n G o v e rn m e n t (N e w  

Y o rk : O x fo rd U n iv e rs ity P re ss , 1 9 8 7 ) , 7 9 -1 0 5 .

5 6 V e to M e ssa g e , “ D is tr ib u tio n o f  S e e d s ,”  F e b ru a ry 1 6 , 

1 8 8 7 , YXWVUTSRQPONMLKJIHGFEDCBAC o n g ress io n a l R eco rd , 4 9 th C o n g ., 2 n d S e s

s io n , v o l. 1 8 , p t. I I , 1 8 7 5 .

5 7 A la n F u rm a n W e stin , “ T h e S u p re m e C o u rt, th e P o p u

l is t M o v e m e n t a n d th e C a m p a ig n o f 1 8 9 6 ,”  1 5 Jo u r

n a l o f P o lit ics 3 , 3 0 -3 9 (1 9 5 3 ) .

5 8 S ee W ill ia m  G . R o ss , A  M u te d F u ry : P o p u lis ts , 

P ro g re ss iv e s , a n d L a b o r U n io n s C o n fro n t th e 

C o u rts , 1 8 9 0 -1 9 3 7 (P r in c e to n , N .J .: P r in c e to n U n i

v e rs ity P re ss , 1 9 9 4 ) , 2 8 , (n o tin g th a t th e “ re a c tio n 

a g a in s t th e d e c is io n in  D eb s w a s p r im a r i ly c o n f in e d to  

th e ra n k s o f  tra d e u n io n is ts” ) .

5 9 “ T h e L a s t o f  th e In c o m e T a x ,”  W a sh in g to n P o st, 

M a y 2 1 , 1 8 9 5 . In d e e d , th e P o st o p in e d th a t “ th e 

A m e r ic a n p e o p le w il l  h o ld in  re v e re n t a n d g ra te fu l 

m e m o ry fo re v e r”  th e n a m e s o f  F u lle r a n d th e o th e r 

m e m b e rs o f  th e m a jo r ity .

6 0 T h e S ix te e n th A m e n d m e n t, a u th o r iz in g a n in c o m e 

ta x , w a s n o t ra t i f ie d u n ti l 1 9 1 3 . W . E ll io t  B ro w n le e , 

F e d e ra l T a x a tio n in  A m e r ic a : A  S h o rt H is to ry 

(C a m b r id g e : C a m b r id g e U n iv e rs ity P re ss , 1 9 9 6 ) , 4 1 - 

4 4 ; M o rto n K e lle r , R e g u la tin g a N e w E c o n o m y : 

P u b lic P o lic y a n d E c o n o m ic C h a n g e in  A m e r ic a , 

1 9 0 0 -1 9 3 3 (C a m b r id g e , M A :  H a rv a rd U n iv e rs ity 

P re ss , 1 9 9 0 ) 2 1 5 -2 1 7 .

6 1 L o re n P . B e th , T h e D e v e lo p m e n t o f  th e A m e r i

c a n C o n s titu t io n , 1 8 7 7 -1 9 1 7 (N e w Y o rk : H a rp e r &  

R o w , 1 9 7 1 ) , 4 2 .

6 2 K e n s , Ju d ic ia l P o w e r a n d R e fo rm P o lit ic s , 1 2 8 - 

1 2 9 .

6 3 C h a r le s A . L o fg re n , T h e P le ssy C a se : A  L e g a l- 

H is to r ic a l In te rp re ta tio n (N e w Y o rk : O x fo rd U n i

v e rs ity P re ss , 1 9 8 7 ) , 1 9 6 -1 9 8 (n o tin g th a t P lessy “ e m b o d

ie d c o n v e n tio n a l w isd o m” ) . S ee a lso Ja m e s W . E ly , J r ., “ T h e

S o u th , th e S u p re m e C o u rt, a n d R a c e R e la tio n s , 1 8 9 0 - 

1 9 6 5 ,”  in  L a rry J . G rif f in  a n d D o n H . D o y le , e d s ., T h e 

S o u th a s a n A m e r ic a n P ro b le m (U n iv e rs ity o f  G e o rg ia 

P re ss , 1 9 9 5 ) , 1 2 6 ,1 2 7 -1 3 3 (d isc u ss in g in te l le c tu a l c l im a te 

a n d p o li t ic a l c irc u m sta n c e s w h ic h fu e le d th e se g re g a tio n

is t t id e ) .

6 4 S te p h e n A . S ie g e l, "L o ch n er E ra Ju r isp ru d e n c e a n d 

th e A m e r ic a n C o n s titu t io n a l T ra d it io n ,”  7 0 N o rth 

C a ro lin a L a w R ev iew , 1 , 1 0 8 (1 9 9 1 ) .

6 5 H e rb e r t H o v e n k a m p , “ T h e M in d  a n d H e a rt o f  P ro

g re ss iv e L e g a l T h o u g h t,”  8 1 Io w a L a w R ev iew 1 4 9 , 

1 5 7 (1 9 9 5 ) .

“  I t  h a s b e e n a rg u e d , fo r e x a m p le , th a t P ro g re ss iv e e ra 

ra i lro a d le g is la t io n w a s i l l -c o n s id e re d a n d se v e re ly h u r t 

th e ra i l in d u s try . A lb ro  M a rtin , E n te rp r ise D e n ie d : 

O rig in s o f th e D e c lin e o f A m e r ic a n R a ilro a d s , 

1 8 9 7 -1 9 1 7 (N e w Y o rk : C o lu m b ia U n iv e rs ity P re ss , 

1 9 7 1 ) . S im ila r ly , h is to r ia n s h a v e b e c o m e in c re a s in g ly 

sk e p tic a l a b o u t th e e f f ic a c y o f  P ro g re ss iv e m e a su re s 

to c u rb tru s ts , a n d th e P ro g re ss iv e c o n f id e n c e in  sc ie n

t i f ic  e x p e r t ise to re so lv e so c ia l a n d e c o n o m ic p ro b

le m s . H ig g s , C ris is a n d L e v ia th a n , 1 0 6 -1 2 2 .

6 7 U n ited S ta tes v . L o p ez, 5 1 4 U .S .5 4 9 (1 9 9 5 ) ; P r in tz 

v . U n ited S ta te s , 1 1 7 S .C t. 2 3 6 5 (1 9 9 7 ) .

6 8 E .g ., R ic h a rd A . E p s te in , T a k in g s : P r iv a te P ro p

e r ty a n d th e P o w e r o f E m in e n t D o m a in (C a m

b r id g e , M A ,  H a rv a rd U n iv e rs ity P re ss , 1 9 8 5 ) ; B e rn a rd 

H . S ie g a n , E c o n o m ic L ib e r t ie s a n d th e C o n s titu

t io n (C h ic a g o : U n iv e rs ity o f  C h ic a g o P re ss , 1 9 8 0 ) ; 

C a ro l M . R o se , “ P ro p e r ty a s th e K e y s to n e R ig h t? ,”  

7 1 N o tre D a m e L a w R ev iew 3 2 9 -3 6 6 (1 9 9 6 ) .

6 9 F iss , T ro u b le d B e g in n in g s o f  th e M o d e rn S ta te , 

3 9 4 -3 9 5 (a rg u in g th a t th e R e h n q u is t C o u rt, l ik e th e 

F u lle r C o u rt, a ss ig n s a h ig h e r p r io r i ty  to l ib e r ty  

th a n e q u a li ty , a n d v ie w s l ib e r ty in  te rm s o f  l im ite d  

g o v e rn m e n t.
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Ju d ic ia l D isin terest:

T h e  A ch ievem en ts an d  P erils of  

C h ief  Ju stice  W illiam  H ow ard  T aft
R ob ert  P ost

W ill ia m  H o w a rd T a f t h o ld s th e s ig n if ic a n t 

d is t in c t io n o f  b e in g th e o n ly  p e rso n in  th e h is

to ry o f  th e n a tio n to  p re s id e o v e r tw o  b ra n c h e s 

o f  th e fe d e ra l g o v e rn m e n t. H e w a s P re s id e n t 

f ro m  1 9 0 9 to 1 9 1 3 , a n d h e w a s C h ie f Ju s tic e o f  

th e U n ite d S ta te s f ro m  1 9 2 1 to 1 9 3 0 .’

T h is a c h ie v e m e n t o u g h t to h a v e se c u re d 

T a f t a p ro m in e n t p o s it io n w ith in  th e h is to ry o f  

th e C o u r t. Y e t T a f t h a s d r if te d in to  a lm o s t c o m

p le te p ro fe ss io n a l e c lip se . A lth o u g h fa m il ia r 

to sp e c ia l is ts in  le g a l h is to ry , T a f t is n o m o re 

k n o w n to th e a v e ra g e la w y e r o r la w  s tu d e n t 

th a n a re C h ie f Ju s tic e s W h ite , F u lle r , o r W a ite .

T a f t’ s c o n te m p o ra ry o b sc u r ity is re m a rk

a b le . W h e n T a f t d ie d o n M a rc h 8 , 1 9 3 0 , th e 

n a tio n c o n v u lse d in  a n o v e rp o w e r in g a n d sp o n

ta n e o u s w a v e o f  m o u rn in g . H e w a s w id e ly  c h a r

a c te r iz e d a s “ th e m o st b e lo v e d o f  A m e r ic a n s ,” 2 

a n d h a ile d b y o b se rv e rs l ik e  A u g u s tu s H a n d , 

th e n a fe d e ra l d is tr ic t Ju d g e in  N e w  Y o rk , a s 

“ th e g re a te s t f ig u re a s C h ie f Ju s tic e s in c e Jo h n 

M a rsh a ll .” 3 E v e n F e lix  F ra n k fu r te r , c e r ta in ly n o 

a d m ire r o f  T a f t’ s ju r isp ru d e n c e , w a s m o v e d to

o b se rv e th a t “ F e w  p u b lic m e n h a v e e v o k e d su c h 

sp o n ta n e o u s a n d w a rm  a f fe c tio n f ro m  th e p u b

l ic  a s h a s T a f t. ... H e is a d e a r m a n— a tru e 

h u m a n .” 4

T h is w a s a s tr ik in g tr ib u te to a m a n w h o 

h a d o n ly  e ig h te e n y e a rs b e fo re b e e n c ru sh in g ly 

re p u d ia te d . C a u g h t b e tw e e n T h e o d o re 

R o o se v e lt’ s N e w N a tio n a lism a n d W o o d ro w 

W ilso n’ s N e w  F re e d o m , T a f t w a s b la s te d a s a 

re a c tio n a ry , a n d m a n a g e d to  o b ta in o n ly  a h u

m ilia t in g e ig h t e le c to ra l v o te s in  h is 1 9 1 2 c a m

p a ig n fo r  re e le c tio n to  th e p re s id e n c y . T a f t to o k 

d e fe a t g ra c io u s ly , h o w e v e r , a n d h e q u ic k ly  b e

c a m e , in  th e fa m o u s p h ra se o f  jo u rn a l is t G e o rg e 

H a rv e y , “ o u r w o rs t l ic k e d a n d b e s t lo v e d P re s i

d e n t.” 5 A lth o u g h T a f t h a d b e e n k n o w n a s th e 

fa th e r o f  th e la b o r in ju n c tio n s in c e h is d a y s a s 

a n O h io s ta te c o u r t ju d g e , h e m o ll i f ie d  o rg a

n iz e d la b o r d u r in g W o rld W a r I  b y a ssu m in g 

th e jo in t  c h a irm a n sh ip (w ith  F ra n k P . W a lsh ) o f  

th e N a tio n a l W a r L a b o r B o a rd . T h e B o a rd 

sh o c k e d in d u s tr ia l le a d e rs n o t o n ly  b y e x p lic

i t ly  re c o g n iz in g th e r ig h t o f  A m e r ic a n w o rk e rs
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to  u n io n iz e , b u t a lso b y  p le d g in g o f f ic ia l su p

p o r t fo r th e r ig h t o f  e m p lo y e e s to re c e iv e a 

“ l iv in g  w a g e .” 6 T a f t a lso tra n sc e n d e d p a r t i

sa n p o li t ic s b y o p p o s in g th e le a d e rs o f  h is 

o w n p a r ty in c o u ra g e o u s ly a n d p u b lic ly  

c h a m p io n in g W o o d ro w W ilso n’ s c a m p a ig n 

to  jo in  th e L e a g u e o f  N a tio n s . A s a re su lt, 

H a rd in g’ s n o m in a tio n o f  T a f t fo r th e C h ie f 

Ju s tic e sh ip in  Ju ly 1 9 2 1 w a s g re e te d w ith  

“ a lm o s t u n a n im o u s a p p ro v a l.” 7 I t  w a s, a s 

th e YXWVUTSRQPONMLKJIHGFEDCBAT h e N ew Y o rk T im es re m a rk e d , “ a ‘ c o m e

b a c k’ u n p re c e d e n te d in  A m e r ic a n p o li t ic a l 

a n n a ls .” 8

W e m a y a sk , th e n , h o w  th is m a n , w h o , a s 

W a lte r L ip p m a n n’ s N ew Y o rk W o rld o b se rv e d , 

re t ire d “ a s C h ie f Ju s tic e w ith  th e e n d u r in g a f

fe c t io n o f  h is c o u n try m e n ,”  w ith a “ c a re e r”  

th a t “ h a s n o e q u a l in  o u r h is to ry ,” 9 c o u ld h a v e 

s l ip p e d so ra p id ly in to su c h d e e p p ro fe ss io n a l 

o b liv io n . T h e sh o r t a n sw e r, I  th in k , m a y b e 

fo u n d in  T im e m a g a z in e’ s p ith y  a sse ssm e n t o f

T h e a d m in is tra t iv e 

re sp o n s ib i l i t ie s o f  th e 

c h ie f ju s t ic e sh ip 

b e c a m e a p p a re n t to  

W ill ia m  H . T a f t 

q u ic k ly  a f te r ta k in g 

th e o a th o f  o f f ic e o n 

Ju ly 1 2 . T w o  w e e k s 

a f te r b e in g sw o rn in , 

T a f t le a rn e d th a t 

D e p u ty C le rk H e n ry 

M c K e n n e y h a d 

p a sse d a w a y , le a v in g 

n o o n e a u th o r iz e d to  

issu e o f f ic ia l  p a p e rs 

b e c a u se th e C le rk o f  

C o u rt, Ja m e s D .

M a h e r (p ic tu re d ) , 

h a d d ie d o n Ju n e 3 .

T o ld  i t  w a s 

u n n e c c e ssa ry to  

c o n su lt w ith  th e 

A sso c ia te Ju s tic e s o n 

su m m e r re c e ss , T a f t 

u n ila te ra l ly d e c id e d 

to  a p p o in t A ss is ta n t 

C le rk W ill ia m  R . 

S ta n sb u ry to f i l l  th e 

p o s it io n .

T a f t’ s re s ig n a tio n : “ O u ts ta n d in g d e c is io n s : 

n o n e .” 1 0

I t  is n o t, o f  c o u rse , th a t T a f t w ro te fe w  o p in

io n s . In d e e d , f ro m  O c to b e r 1 9 2 1 th ro u g h Ju ly 

1 9 2 9 , T a f t a u th o re d 2 4 9  o p in io n s fo r  th e C o u rt. 

T h e p ro d ig io u s n a tu re o f  th is a c c o m p lish m e n t 

c a n b e se e n b y  c o n tra s tin g T a f t’ s o u tp u t w ith  

th a t o f  th e fo u r o th e r Ju s tic e s w h o se rv e d c o n

t in u o u s ly d u r in g th o se e ig h t T e rm s: H o lm e s 

w ro te 2 0 5 o p in io n s fo r  th e C o u rt, B ra n d e is 1 9 3 , 

M c R e y n o ld s 1 7 2 , a n d V a n D e v a n te r o n ly  9 4 .1 1 

I t  is ra th e r th a t T a f t’ s o p in io n s w e re , a s H o lm e s 

p u t i t , “ ra th e r sp o n g y .” 1 2 A lth o u g h T a f t 

a u th o re d a g o o d m a n y o p in io n s th a t w e re , 

w ith in  th e c o n te x t o f  h is t im e , q u ite im p o r

ta n t, h is w rit in g w a s se ld o m c r isp o r e lo

q u e n t.1 3 T a f t’ s o p in io n s w e re o f te n su f fu se d 

w ith  ju d ic io u s c o m m o n se n se , w h ic h p e r

v e rse ly b lu rre d th e e x p re ss io n o f  a n y sh a rp - 

e d g e d a n d th e re fo re m e m o ra b le ju r isp ru d e n

t ia l v is io n .1 4
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T h u s , a t th e t im e o f  T a f t’ s d e a th , e v e n h is 

su p p o r te rs re c o g n iz e d th a t “ H is n a m e w il l  n o t 

b e . . . c o n n e c te d w ith  a n y o u ts ta n d in g d e c i

s io n s— a s a re th e n a m e s , fo r  in s ta n c e ; o f  C h ie f 

Ju s tic e M a rsh a ll a n d C h ie f Ju s tic e T a n e y .” 1 5 

In s te a d , T a f t’ s u n iq u e a c h ie v e m e n ts w e re sa id 

to  l ie  in  “ h is su c c e ss a s a n a d m in is tra to r o f  th e 

c o m p lic a te d fu n c tio n s a n d a c tiv i t ie s o f  th e [S u

p re m e C o u rt]... a n d h is ro le a s a su p e rv iso r o f  

th e F e d e ra l c o u r ts th ro u g h o u t th e c o u n try .” 1 6 

H is “ la s t in g m o n u m e n t”  w a s th a t h e “ la id th e 

fo u n d a tio n fo r  a re o rg a n iz a tio n o f  th e ju d ic ia l 

a d m in is tra t io n in  th is c o u n try .” 1 7 F r ie n d a n d 

fo e a lik e a c k n o w le d g e d th a t T a f t “ s im p li f ie d a n d 

e x p e d ite d th e p ro c e sse s o f  th e [S u p re m e ] c o rn ! 

a n d g re a tly im p ro v e d th e a d m in is tra t io n o f  ju s

t ic e in  th e F e d e ra l c o u r ts .” 1 8 A s C h a r le s E v a n s 

H u g h e s a c c u ra te ly o b se rv e d , T a f t’ s c a re e r “ f i t 

t in g ly  c u lm in a te d in  h is w o rk  a s C h ie f Ju s tic e ,”  

b e c a u se th e “ e f f ic ie n t a d m in is tra t io n o f  ju s t ic e 

w a s, a f te r a ll , th e d o m in a n t in te re s t o f  h is p u b

l ic  l i fe .” 1 9

H u g h e s’ o b se rv a tio n su g g e s ts a n im p o r

ta n t d is t in c t io n b e tw e e n A sso c ia te Ju s tic e s a n d 

a C h ie f Ju s tic e . T h e p r im a ry ta sk o f  A sso c ia te 

Ju s tic e s is to d e c id e c a se s a n d d e liv e r o p in

io n s , w h e re a s th e w o rk  o f  th e C h ie f Ju s tic e a lso 

in c lu d e s a d m in is tra t iv e re sp o n s ib i l i t ie s fo r  th e 

ju d ic ia l b ra n c h o f  th e fe d e ra l g o v e rn m e n t. 

T a f t’ s c u rre n t o b sc u r ity s tro n g ly in d ic a te s 

th a t e n d u r in g p ro fe ss io n a l re p u ta tio n d e

p e n d s u p o n th e fo rm e r ta sk , b u t n o t th e la t

te r . In d e e d , w h e n F ra n k fu r te r p ra ise d T a f t 

a s a g re a t “ la w  re fo rm e r”  a n d a c c o rd e d h im  

“ a  p la c e in  h is to ry... n e x t to  O liv e r E llsw o rth , 

w h o o r ig in a l ly d e v ise d th e ju d ic ia l sy s te m ,” 2 0 

h e u n w itt in g ly  re v e a le d w h a t a v e ry sm a ll p la c e 

th a t is .

I t  is , h o w e v e r , a p la c e w h o se c o m e rs I  sh a ll 

a tte m p t to i l lu m in a te . T h is p a p e r sh a ll a sse ss 

T a f t’ s c o n tr ib u tio n s a s C h ie f Ju s tic e , ra th e r th a n 

h is g e n e ra l ju r isp ru d e n c e a s e x p re sse d th ro u g h 

h is o p in io n s . I t  is m y  h o p e th a t b y  so d o in g a n 

im p o r ta n t b u t la rg e ly o v e r lo o k e d a sp e c t o f  o u r 

ju d ic ia l h is to ry m a y b e e x c a v a te d . In  p a r t ic u la r , 

I  sh a ll e x a m in e b o th th e b ir th o f  th e e f fo r t to  

su b je c t fe d e ra l c o u r ts to a re g im e o f  e f f ic ie n t 

ju d ic ia l m a n a g e m e n t, a n d th e s im u lta n e o u s o r i

g in  o f  im p o r ta n t te n s io n s b e tw e e n th is re g im e 

a n d tra d it io n a l A m e r ic a n n o rm s o f  ju d ic ia l d is

in te re s t.

I

T h e d is t in c t c h a ra c te r is t ic s o f  th e o f f ic e o f  

C h ie f Ju s tic e w e re fo rc ib ly  im p re sse d u p o n T a f t 

a lm o s t im m e d ia te ly a f te r h is a p p o in tm e n t. 

H a rd in g n o m in a te d T a f t o n Ju n e 3 0 ,1 9 2 1 , a n d 

th e S e n a te c o n f irm e d T a f t o n th a t sa m e d a y . A t  

th e t im e T a f t w a s in  M o n tre a l, s itt in g a s a n a rb i

tra to r to  d e te rm in e th e v a lu e o f  th e G ra n d T ru n k 

R a ilw a y C o m p a n y , w h ic h w a s b e in g n a tio n a l

iz e d b y  th e C a n a d ia n g o v e rn m e n t.2 1 T a f t jo u r

n e y e d to  W a sh in g to n to  ta k e th e o a th o f  o f f ic e 

a t th e D e p a rtm e n t o f  Ju s tic e o n Ju ly 1 2 . R e

tu rn in g to  C a n a d a to  h is su m m e r h o m e in  M u rra y 

B a y , Q u e b e c , h e w a s te le g ra p h e d o n Ju ly 3 0 b y  

Ju s tic e Jo se p h M c K e n n a , th e S e n io r A sso c i

a te Ju s tic e , th a t D e p u ty C le rk H e n ry M c K e n n e y 

h a d p a sse d a w a y .2 2

T h is p o se d a se r io u s d if f ic u lty  fo r  th e C o u rt, 

b e c a u se i ts C le rk , Ja m e s D . M a h e r, h a d d ie d o n 

Ju n e 3 . A t  th e t im e , fe d e ra l la w  p ro v id e d th a t 

th e C le rk c o u ld o n ly b e a p p o in te d b y th e 

C o u rt.2 3 I f  th e C le rk d ie d , th e D e p u ty C le rk 

c o u ld “ p e r fo rm th e d u tie s o f  th e c le rk in  h is 

n a m e u n ti l a c le rk is a p p o in te d a n d q u a li

f ie d .” 2 4 W ith  th e d e a th o f  D e p u ty C le rk 

M c K e n n e y , h o w e v e r , th e C le rk’ s o f f ic e w a s, a s 

A ss is ta n t C le rk W ill ia m  R . S ta n sb u ry te le

g ra p h e d T a f t, “ n o w  w ith o u t a n o f f ic ia l  h e a d a n d 

n o o n e a u th o r iz e d to issu e o f f ic ia l p a p e rs .” 2 5 

Y e t a C o u rt c o u ld n o t b e g a th e re d to  a p p o in t a 

n e w  C le rk .

T a f t p ro m p tly re tu rn e d to W a sh in g to n to  

m e e t w ith  M c K e n n a . T e le g ra p h ic c o n su lta t io n 

w ith  th o se A sso c ia te Ju s tic e s w h o c o u ld b e 

c o n ta c te d p ro v e d u n h e lp fu l, w h ic h , a s T a f t 

w ro te , “ o n ly sh o w s w h a t M c K e n n a a ssu re d 

m e th a t th e o th e r m e m b e rs o f  th e C o u rt e x p e c t 

m e to a tte n d to th e e x e c u tiv e b u s in e ss o f  th e 

C o u rt a n d n o t b o th e r th e m .” M c K e n n a im 

p re sse d th e p o in t o n h is n e w C h ie f : “ M c K e n n a 

sa id I  m u st re a l iz e th a t th e C h ie f Ju s tic e sh ip 

w a s a n o f f ic e d is t in c t f ro m  th a t o f  th e A sso c i

a te s in  e x e c u tiv e c o n tro l a n d w a s in te n d e d to  

b e a n d a ll o f  th e A sso c ia te s re c o g n iz e d i t ,  th a t 

in ju d ic ia l d e c is io n s a ll  w e re e q u a l b u t in  m a n

a g e m e n t I  m u st a c t a n d th e y w o u ld a ll  s ta n d b y  

i f  e v e r q u e s tio n w a s m a d e .” 2 6 T a f t b o ld ly  a n d 

p ro m p tly re so lv e d “ to d o so m e th in g w ith o u t 

s ta tu to ry a u th o r ity” 2 7 a n d a p p o in t S ta n sb u ry 

“ d e fa c to d e p u ty c le rk ,” 2 8 e x a c tin g “ a c o m m o n
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la w  b o n d f ro m  h im  to  p ro te c t e v e ry b o d y .” 2 9 H e 

h a d le a rn e d a v a lu a b le le sso n a b o u t th e d is

t in c t io n a n d p re ro g a tiv e s o f  th e C h ie f Ju s tic e

sh ip .

C h ie f Ju s tic e s a re ty p ic a l ly e v a lu a te d a s to  

h o w w e ll th e y e m p lo y th e se p re ro g a tiv e s to  

a d m in is te r th e d a y - to -d a y fu n c tio n in g o f  th e 

C o u rt. T h e y a re sc ru tin iz e d fo r  th e ir h a n d lin g 

o f  sm a ll e m e rg e n c ie s , l ik e  th e d e a th o f  D e p u ty 

C le rk M c K e n n e y , a n d fo r th e ir a b il i ty  to d is

p o se e f f ic ie n tly o f  ro u tin iz e d in s t i tu t io n a l n e

c e ss it ie s l ik e  a ss ig n in g o p in io n s o r m o d e ra tin g 

th e C o u rt’ s C o n fe re n c e s . M e a su re d b y  th e se 

s ta n d a rd s , i t  is c le a r th a t T a f t w a s a h ig h ly  su c

c e ss fu l C h ie f Ju s tic e . H e w a s ru th le ss ly e f f i 

c ie n t, m o v in g h e a v e n a n d e a r th to fo rc e th e 

C o u rt to  d im in ish i ts e m b a rra ss in g ly la rg e b a c k

lo g o f  c a se s . L o u is D . B ra n d e is re m a rk e d to  

F e lix  F ra n k fu r te r th a t T a f t, “ l ik e  th e S te e l C o r

p o ra tio n , is a tta in in g [a l l ]  t im e p ro d u c tio n 

re c o rd s .” 3 0 In  th e p o p u la r p re ss i t  w a s sa id o f  

T a f t th a t “ T h e sp ir i t o f  sp e e d a n d e f f ic ie n c y 

lu rk in g  in  th e c o rp u le n t fo rm  o f  a n e x -P re s id e n t 

o f  th e U n ite d S ta te s h a s e n te re d th e C o u rt a n d 

b ro k e n u p i ts o ld  le th a rg y .” 3 1

W ith in  th e C o u rt th e d o m in a n t im a g e o f  

T a f t w a s n o t th a t o f  a d isc ip l in a r ia n , b u t ra th e r 

o f  a m a n w h o c o u ld d isp o se “ o f  e x e c u tiv e 

d e ta i ls ... e a s ily”  a n d “ g e t th ro u g h th e m w ith 

o u t f r ic t io n .” 3 2 “ T h e n e w C h ie f Ju s tic e m a k e s 

th e w o rk  v e ry p le a sa n t,”  H o lm e s sa id . “ H e is 

a lw a y s g o o d n a tu re d a n d c a rr ie s th in g s a lo n g 

w ith  a sm ile o r a la u g h . ( I t  m a k e s a d e v il o f  a 

d if fe re n c e i f  th e C .J .’ s te m p e ra m e n t d im in ish e s 

f r ic t io n .) H e is v e ry o p e n to su g g e s tio n s a n d 

a p p re c ia te s th e la b o rs o f  o th e rs . I  ra th e r th in k  

th e o th e r JJ . a re a s p le a se d a s I  a m .” 3 3 B ra n d e is 

c o n c u rre d in  th is p o s it iv e a sse ssm e n t:

O n th e p e rso n a l s id e th e p re se n t C .J . 

h a s a d m ira b le q u a li t ie s , a g re a t im 

p ro v e m e n t o n th e la te C .J .; h e 

sm o o th e s o u t d if f ic u lt ie s in s te a d o f  

m a k in g th e m . I t ’ s a s to n ish in g h e 

sh o u ld h a v e b e e n su c h a h o rr ib ly  b a d 

P re s id e n t, fo r h e h a s c o n s id e ra b le 

e x e c u tiv e a b il i ty . T h e fa c t, p ro b a b ly , 

is th a t h e c a re d a b o u t la w  a ll th e t im e 

a n d n o th in g e lse . H e h a s a n e x c e lle n t 

m e m o ry , m a k e s q u ic k d e c is io n s o n q u e s

t io n s o f  a d m in is tra t io n th a t a r ise a n d i f

a la rg e o u tp u t w e re th e c h ie f 

d e s id e ra tu m , h e w o u ld b e v e ry g o o d .3 4

T a f t’ s g e n ia l a n d w in n in g p e rso n a li ty w a s p a r

t ic u la r ly  u se fu l in  m a n a g in g th e C o u rt’ s p o te n

t ia l ly  c o n te n tio u s c o n fe re n c e s . H o lm e s sa id 

th a t “ T h e m e e tin g s a re p e rh a p s p le a sa n te r th a n 

I  e v e r h a v e k n o w n th e m —  th a n k s la rg e ly to  

th e C .J .” 3 5 T h e Ju s tic e s a lso a p p re c ia te d h o w  

“ fa ir ly ”  T a f t d is tr ib u te d c a se a ss ig n m e n ts .3 6 

In d e e d , H a r la n F isk e S to n e la te r re m a rk e d th a t 

“ th e re w a s n e v e r a C h ie f Ju s tic e a s g e n e ro u s to  

h is b re th re n in  th e a ss ig n m e n t o f  c a se s .” 3 7 

M o st im p o r ta n t, h o w e v e r , T a f t e x e rc ise d a n a tu

ra l le a d e rsh ip w ith in  th e C o u rt.3 8 A s  A u g u s tu s 

H a n d w ro te to  h im :

Y o u h a v e a c e r ta in le a d e rsh ip in  th e

C o u rt th a t is e n o rm o u s ly im p o r ta n t a n d

I  d o n’ t b e lie v e h a s e v e r e x is te d s in c e 

th e t im e s o f  M a rsh a ll h im se lf . In d e e d I  

th in k  B ra n d e is , in  th e le f t  w in g , g re a tly 

a p p re c ia te s th is a n d k n o w s h o w  m u c h 

i t  m e a n s to  h a v e a C .J . w h o m  th e C o u rt 

w il l  in  c e r ta in re sp e c ts fo l lo w  a n d a t a n y 

ra te w il l  “ ra l ly  a ro u n d .” 3 9

S u p e rv is in g th e o n g o in g in s t i tu t io n a l ro u

t in e s o f  th e C o u rt in  th is m a n n e r h a s b e e n a n 

e sse n tia l ta sk o f  e v e ry C h ie f Ju s tic e s in c e 

M a rsh a ll . S o m e C h ie f Ju s tic e s , l ik e  T a f t, h a v e 

fu lf i l le d  th e se c h a lle n g e s m o re su c c e ss fu l ly 

th a n o th e rs , b u t a ll C h ie f Ju s tic e s h a v e u n d e r

s to o d a n d a c c e p te d th e se o b lig a tio n s o f  th e ir 

o f f ic e . T a f t’ s u n iq u e a c c o m p lish m e n t, h o w e v e r , 

is th a t h e m a n a g e d to  e x p a n d th e v e ry c o n c e p t 

o f  th e C h ie f Ju s tic e sh ip , so th a t h is su c c e sso rs 

h a v e a lso in  p a r t b e e n ju d g e d b y  th e ir re sp o n se s 

to  re sp o n s ib i l i t ie s n o t e v e n p e rc e p tib le b e fo re 

T a f t. “ I t  is c e r ta in ,”  R o b e rt S te a m e r w rite s in  

h is s tu d y o f  th e C h ie f Ju s tic e sh ip , “ th a t th e 

o f f ic e w a s n e v e r q u ite th e sa m e a f te r h e le f t 

i t . ” 4 0 M y  c o n c e rn in  th is p a p e r w il l  b e w ith  th e 

q u e s tio n o f  h o w  T a f t tra n s fo rm e d th e ro le o f  

C h ie f Ju s tic e , a n d m y  c o n te n tio n w il l  b e th a t h e 

d id  so b y  e n d o w in g i t  w ith  a d is t in c t iv e m a n a

g e r ia l o u tlo o k , o n e th a t h e h a d a c q u ire d a s C h ie f 

E x e c u tiv e o f  th e n a tio n .

T h is c la im  m a y so u n d s tra n g e , g iv e n T a f t’ s 

n o to r io u s in a d e q u a c ie s a s P re s id e n t. T a f t 

re a d ily a d m itte d th a t a s P re s id e n t h e fe lt  “ ju s t a
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b it l ik e  a f ish o u t o f  w a te r ,” 4 1 a n d th a t h e w a s 

“ n o t fo n d o f  p o l i t ic s .” 4 2 I t  w a s sa id o f  T a f t th a t 

a s P re s id e n t h e c o n s ti tu te d “ a  v e ry la rg e b o d y 

c o m p le te ly su rro u n d e d b y p o li t ic ia n s .” 4 3 In 

d e e d , T a f t’ s re p u ta tio n a s a p o li t ic ia n w a s so 

v e ry b a d th a t h e c o u ld e f fe c tiv e ly m o c k S e n a

to r  W ill ia m  B o ra h’ s d e n u n c ia t io n o f  T a f t’ s o w n 

n o m in a tio n a s H a rd in g’ s e f fo r t “ to  ta k e a p o li t i 

c ia n ... a n d p u t h im  o n th e S u p re m e B e n c h in  

th e in te re s t o f  p a r ty p o li t ic s” :4 4

I  se e m to  h a v e h e a rd a su g g e s tio n , 

b y  w a y o f  f r ie n d ly c r it ic ism , w h e n m y  

n a m e w a s u p fo r  th e C h ie f Ju s tic e sh ip , 

th a t a p o li t ic ia n w a s b e in g p u t u p o n th e 

b e n c h . A ll  I  h a v e to sa y is , th a t th a t 

w a s n e w s to  m e ( re n e w e d a n d in c re a s

in g  la u g h te r) , a n d I  th in k  i t  w a s n e w s to  

th e p e o p le .4 5

Y e t w h ile T a f t m a y h a v e b e e n , a s W ill ia m  

A lle n  W h ite tre n c h a n tly p u t i t , “ in n o c e n t o f  

p o l i t ic s ,” 4 6 h e w a s a lw a y s a c a p a b le a d m in is

tra to r , d e te rm in e d to  im p ro v e th e e f f ic ie n t m a n

a g e m e n t o f  th e e x e c u tiv e b ra n c h .4 7 A n d i t  is 

th is p e rsp e c tiv e th a t T a f t b ro u g h t w ith  h im  in to  

th e C h ie f Ju s tic e sh ip . M o st sp e c if ic a l ly , T a f t 

v ie w e d th e fe d e ra l ju d ic ia ry YXWVUTSRQPONMLKJIHGFEDCBAa s a co h eren t 

b ra n ch o f  g o vern m en t to b e m a n a g ed , a n d h e 

v ie w e d th e C h ie f Ju s tic e sh ip a s th e so u rc e o f  

th a t m a n a g e m e n t. T h is p e rsp e c tiv e w a s fu n 

d a m e n ta l ly n e w , a n d i ts im p lic a tio n s w e re p ro

fo u n d .

In  th e n e x t se c tio n , I  sh o u ld l ik e  to  u n fo ld 

so m e o f  th e m o st sa lie n t c o n se q u e n c e s o f  th is 

p e rsp e c tiv e fo r  T a f t’ s re w o rk in g o f  th e p o s it io n 

o f  th e C h ie f Ju s tic e sh ip in  i ts re la t io n sh ip to  

th e fe d e ra l ju d ic ia ry a n d to  th e C o n g re ss .

II

T h e m o st o b v io u s e x p re ss io n o f  T a f t’ s v i 

s io n o f  th e fe d e ra l ju d ic ia ry w a s th e A c t  o f  S e p

te m b e r 1 4 ,1 9 2 2 ,4 8 w h ic h , a s F e lix  F ra n k fu r te r 

a n d Ja m e s L a n d is h a v e a c c u ra te ly n o te d , 

m a rk e d “ th e b e g in n in g o f  a n e w c h a p te r in  th e 

a d m in is tra t io n o f  th e fe d e ra l c o u r ts .” 4 9 T h e 

A c t n o t o n ly a u th o r iz e d th e C h ie f Ju s tic e to  

a ss ig n d is tr ic t c o u r t ju d g e s te m p o ra r i ly to s it 

w h e re v e r in  th e c o u n try th e n e e d s o f  th e 

d o c k e t w e re g re a te s t,5 0 b u t i t  a lso c re a te d a

C o n fe re n c e o f  S e n io r C irc u it Ju d g e s to  “ a d

v ise a s to . .. a n y m a tte rs in  re sp e c t o f  w h ic h 

th e a d m in is tra t io n o f  ju s t ic e in  th e c o u r ts o f  th e 

U n ite d S ta te s m a y b e im p ro v e d ,”  a n d in  p a r

t ic u la r to  “ m a k e a c o m p re h e n s iv e su rv e y o f  th e 

c o n d it io n o f  b u s in e ss in  th e c o u r ts o f  th e U n ite d 

S ta te s a n d p re p a re p la n s fo r a ss ig n m e n t a n d 

tra n s fe r o f  ju d g e s to  o r f ro m  c irc u its o r d is tr ic ts 

w h e re th e s ta te o f  th e d o c k e t o r c o n d it io n o f  

b u s in e ss in d ic a te s th e n e e d th e re fo r .” 5 1 T h e 

e f fe c t o f  th e A c t, a s T a f t o b se rv e d , w a s to in 

tro d u c e “ in to  o u r ju d ic ia l sy s te m... a n e x e c u

t iv e  p r in c ip le to  se c u re e f fe c tiv e te a m w o rk ,”  so 

th a t “ ju d ic ia l fo rc e”  c o u ld b e d e p lo y e d “ e c o

n o m ic a l ly a n d a t th e p o in ts w h e re m o st 

n e e d e d .” 5 2 In  T a f t’ s v ie w , th e p r im a ry v ir tu e o f  

th e A c t w a s to  e m p o w e r th e C h ie f Ju s tic e a n d 

th e C o n fe re n c e o f  S e n io r C irc u it Ju d g e s “ te m

p o ra r i ly to  m a ss th e fo rc e o f  th e ju d ic ia ry w h e re 

th e a rre a rs a re g re a te s t.” 5 3

T a f t h a d b e e n a d v o c a tin g a re fo rm l ik e  th is 

fo r y e a rs ,5 4 a n d th e re w a s l i t t le  d o u b t a m o n g 

c o n te m p o ra r ie s th a t th e u lt im a te sh a p e o f  th e 

s ta tu te , a s w e ll a s i ts e n a c tm e n t, w e re “ la rg e ly 

th e re su lt”  o f  h is “ a c tiv e a d v o c a c y .” 5 5 T a f t lo b 

b ie d h a rd fo r  th e b il l ,  e f fe c tiv e ly m o b il iz in g h is 

n u m e ro u s c o n ta c ts w ith in  C o n g re ss , a n d h e 

r ig h tly  re c e iv e d th e l io n ’ s sh a re o f  th e c re d it fo r  

th e re su lts .5 6 F o u r a sp e c ts o f  th e A c t o f  S e p

te m b e r 1 4 ,1 9 2 2 , re q u ire e m p h a s is , b e c a u se e a c h 

e m b o d ie s a n o u tlo o k o n th e fe d e ra l ju d ic ia l 

b ra n c h th a t re f le c ts th e in f lu e n c e o f  T a f t’ s e x

p e r ie n c e a s P re s id e n t.

F irs t, a n d m o st fu n d a m e n ta l ly , th e A c t im 

p lie d “ a fu n c tio n a l u n if ic a tio n o f  th e U n ite d 

S ta te s ju d ic ia ry .” 5 7 Ju s t a s th e e x e c u tiv e b ra n c h 

h a s a lw a y s b e e n se e n a s a n in te g ra te d w h o le , 

d ire c te d b y  th e P re s id e n t, th e A c t fo r  th e f i rs t 

t im e c o n c e p tu a l iz e d fe d e ra l ju d g e s a s a lso in te

g ra te d in to  a s in g le , c o h e re n t b ra n c h o f  th e fe d

e ra l g o v e rn m e n t d e s ig n e d to a tta in fu n c tio n a l 

o b je c tiv e s . P re v io u s ly , a s F ra n k fu r te r h a s o b

se rv e d , “ fe d e ra l ju d g e s th ro u g h o u t th e c o u n

try  w e re e n tire ly a u to n o m o u s , l i t t le  in d e p e n

d e n t so v e re ig n s . E v e ry ju d g e h a d h is o w n l i t t le  

p r in c ip a l i ty . H e w a s th e b o ss w ith in  h is d is tr ic t, 

a n d h is d is tr ic t w a s h is o n ly  c o n c e rn .” 5 8 T h e 

A c t, in  c o n tra s t, “ o rg a n iz e d”  th e “ w h o le ju d i

c ia l fo rc e ... a s a u n it , w ith  a u th o r ity to se n d 

e x p e d it io n s to sp o ts n e e d in g a id .” 5 9

T h is id e a m a y se e m o b v io u s to u s to d a y ,
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b u t in  1 9 2 2 i t  p ro v o k e d g re a t re s is ta n c e . N o  

le ss a  ju d g e th a n H e n ry D . C la y to n (a f te r w h o m 

th e C la y to n A c t w a s n a m e d ) a tta c k e d th e A c t 

a s m a n ife s tin g “ a d ic ta to r ia l p o w e r o v e r th e 

c o u r ts u n re c o g n iz e d in  o u r ju r isp ru d e n c e .” 6 0 

C la y to n o b je c te d to  “ th e w a r id e a o f  m o b il iz in g 

ju d g e s u n d e r a su p re m e c o m m a n d e r a s so ld ie rs 

a re m a sse d a n d o rd e re d .” H e a rg u e d th a t 

“ ju d g e s a re n o t so ld ie rs b u t se rv a n ts , a n d th e 

p e o p le o n ly  a re th e m a ste rs w h o m  th e y se rv e .” 6 1

T o  p ro te s ts l ik e  th e se , T a f t re sp o n d e d w ith  

th e b ru ta l a n d im p la c a b le la n g u a g e o f  in s tru

m e n ta l ra t io n a li ty . A lth o u g h h e c o n c e d e d th a t 

“ in  th e ju d ic ia l w o rk  a ju d g e d o e s o n th e b e n c h , 

h e m u st b e in d e p e n d e n t,”  T a f t in s is te d th a t “ in  

th e d isp o s it io n o f  h is t im e a n d th e c a se s h e is 

to  h e a r , h e sh o u ld b e su b je c t to  a ju d ic ia l c o u n

c i l  th a t m a k e s h im  a c o g in  th e m a c h in e a n d 

m a k e s h im  w o rk  w ith  a ll th e o th e rs to  d isp o se 

o f  th e b u s in e ss w h ic h c o u r ts a re o rg a n iz e d to  

d o .” 6 2 T h e p re m ise th a t ju d g e s a re “ o rg a n iz e d”  

to  a c c o m p lish a c o lle c t iv e fu n c tio n re n d e rs th e

fe d e ra l ju d ic ia ry s tru c tu ra l ly p a ra l le l to  a n e x

e c u tiv e a g e n c y , w h ic h is c o n c e p tu a l iz e d a c c o rd

in g  to  a s im ila r lo g ic .

S e c o n d , i f  ju d g e s a re “ c o g s in  a m a c h in e ,”  

th e re m u st a lso e x is t so m e in te l l ig e n c e th a t d i

re c ts th e m a c h in e . O rg a n iz a tio n s re q u ire g u id

a n c e , a n d th e fu n c tio n a l u n if ic a tio n o f  th e ju d i

c ia ry th u s im p lie d th a t th e ju d ic ia l b ra n c h b e 

su b je c t to “ th e e x e c u tiv e m a n a g e m e n t”  o f  “ a 

h e a d c h a rg e d w ith  th e re sp o n s ib i l i ty o f  th e u se 

o f  th e ju d ic ia l fo rc e a t p la c e s a n d u n d e r c o n d i

t io n s w h e re ju d ic ia l fo rc e is n e e d e d .” 6 3 In  th is 

w a y th e A c t tra n s fo rm e d th e fe d e ra l ju d ic ia ry 

f ro m  a n “ e n tire ly h e a d le ss a n d d e c e n tra l iz e d”  

in s t i tu t io n ,6 4 in to  o n e c a p a b le o f  “ e x e c u tiv e su

p e rv is io n .” 6 5

T a f t d e fe n d e d th is tra n s fo rm a tio n a s m e re ly 

a m a tte r o f  “ in tro d u c in g in to  th e a d m in is tra t io n 

o f  ju s t ic e th e o rd in a ry b u s in e ss p r in c ip le s in  

su c c e ss fu l e x e c u tiv e w o rk .” 6 6 H e a rg u e d th a t 

th e m a ss iv e in c re a se in  fe d e ra l l i t ig a tio n re

q u ire d th a t “ w e m u st a p p ro a c h th e p ro b le m s o f

In  th e m in d o f  

C h ie f Ju s tic e T a f t

(p ic tu re d ) , th e 

C h ie f Ju s tic e , 

u s in g th e C o n fe r

e n c e o f S e n io r

C irc u it Ju d g e s a s a 

k in d o f c a b in e t, 

w a s re sp o n s ib le fo r  

th e m a n a g e m e n t 

o f th e ju d ic ia l 

b ra n c h , ju s t a s th e 

P re s id e n t w a s 

re sp o n s ib le fo r th e 

m a n a g e m e n t o f  

th e e x e c u tiv e 

b ra n c h . H is 

su c c e sso r , C h a r le s 

E v a n s H u g h e s , 

so u g h t b y c o n tra s t 

to d e c e n tra l iz e 

fe d e ra l ju d ic ia l 

a d m in is tra t io n .
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i ts d isp o s it io n in  th e sa m e w a y th a t th e h e a d o f  

a g re a t in d u s tr ia l e s ta b l ish m e n t a p p ro a c h e s th e 

q u e s tio n o f  th e m a n u fa c tu re o f  th e a m o u n t th a t 

h e w il l  n e e d , to  m e e t th e d e m a n d fo r  th e g o o d s 

w h ic h h e m a k e s .” 6 7 B u t in  fa c t th e n e c e ss ity o f  

e x e c u tiv e su p e rv is io n w a s a lso c e n tra l to  T a f t’ s 

c o n c e p tio n o f  th e P re s id e n t a s u lt im a te ly re

sp o n s ib le fo r th e “ a d m in is tra t iv e c o n tro l”  o f  

th e e x e c u tiv e b ra n c h .6 8 In  T a f t’ s m in d th e C h ie f 

Ju s tic e , u s in g th e C o n fe re n c e o f  S e n io r C irc u it 

Ju d g e s a s a k in d o f  c a b in e t, w a s re sp o n s ib le 

fo r  th e m a n a g e m e n t o f  th e ju d ic ia l b ra n c h , ju s t 

a s th e P re s id e n t w a s re sp o n s ib le fo r  th e m a n

a g e m e n t o f  th e e x e c u tiv e b ra n c h .6 9

T h e m a n a g e r ia l o b lig a tio n s th a t T a f t im 

p o r te d in to  th e o f f ic e o f  C h ie f Ju s tic e w e re n o t 

e x h a u s te d b y  th e o p e ra tio n o f  th e C o n fe re n c e . 

T a f t e n th u s ia s tic a l ly e m b ra c e d a se n se o f  g e

n e r ic re sp o n s ib i l i ty fo r  th e o v e r-a l l fu n c tio n in g 

o f  th e fe d e ra l ju d ic ia ry . E x e m p la ry a re th e le t

te rs T a f t w o u ld w rite to  ju d g e s w h o h a d fa i le d 

to d e c id e su b m itte d c a se s fo r  u n c o n sc io n a b ly 

lo n g p e r io d s o f  t im e :

I  w rite in  th e in te re s t o f  th e a d m in is

tra t io n o f  ju s t ic e , a n d fo r  th e re p u ta tio n 

o f  th e F e d e ra l Ju d ic ia ry , th a t y o u d is

p o se o f  th e p a te n t c a se , w h ic h y o u n o w  

m u st h a v e h a d a t h a n d a n d su b m itte d 

to y o u fo r m o re th a n fo u r y e a rs . ... I  

w rite  th is le tte r w ith  n o a ssu m p tio n th a t 

I  m a y e x e rc ise d ire c t a u th o r ity o v e r y o u 

in  th e d isc h a rg e o f  y o u r d u tie s , b u t a s 

th e h e a d o f  th e F e d e ra l Ju d ic ia ry I  fe e l 

th a t I  d o h a v e th e r ig h t to  a p p e a l to  y o u , 

in  i ts in te re s t a n d in  th e in te re s t o f  th e 

p u b lic w h o m i t  is c re a te d to se rv e , to  

e n d th is in d e fe n s ib le s itu a tio n .7 0

T o a c c e p t fo r th r ig h tly m a n a g e r ia l re sp o n

s ib i l i ty  in  th is w a y is n o t m e re ly to se iz e th e 

p o te n tia l o f  e x e c u tiv e su p e rv is io n , b u t a lso to  

c re a te l in e s o f  a c c o u n ta b i l i ty . F o r th is re a so n 

C h ie f Ju s tic e H u g h e s , w h e n th e C o u rt in  th e 

1 9 3 0 s w a s su b je c t to  w ith e r in g p o li t ic a l a ssa u lts , 

c h o se to  d im in ish th e e x p o su re a n d v u ln e ra b il

i ty  o f  su c h a n a g g re ss iv e m a n a g e r ia l p o s tu re 

b y  se e k in g a s C h ie f Ju s tic e to  d e c e n tra l iz e fe d

e ra l ju d ic ia l a d m in is tra t io n .7 1 B u t T a f t, in  th e 

fu l l  f lu sh o f  p ro g re ss iv e re fo rm a n d p e rso n a l 

p o p u la r i ty , h a d n o su c h q u a lm s .

T h ird , T a f t k n e w th a t th e m a n a g e m e n t o f  

th e ju d ic ia l b ra n c h w o u ld re q u ire th e e x e rc ise 

o f  th e d e e p ly h u m a n v ir tu e s o f  le a d e rsh ip , in 

sp ira t io n , a n d a c o m m itm e n t to w h a t T a f t re

p e a te d ly c a lle d “ te a m w o rk , u n ifo rm ity  in  a c tio n 

a n d a n in te re s t b y  a ll th e ju d g e s in  th e w o rk  o f  

e a c h d is tr ic t.” 7 2 T a f t v ie w e d th e C o n fe re n c e o f  

S e n io r C irc u it Ju d g e s a s a m e a n s fo r se rv in g 

th e se v a r io u s m a n a g e m e n t fu n c tio n s . T h e C o n

fe re n c e “ is a g o o d th in g ,”  sa id T a f t, b e c a u se i t  

“ so lid if ie s th e F e d e ra l Ju d ic ia ry”  a n d “ b r in g s 

a ll  th e d is tr ic t ju d g e s w ith in  a m ild  d isc ip l in a ry 

c irc le , a n d m a k e s th e m fe e l th a t th e y a re u n d e r 

re a l o b se rv a tio n b y th e o th e r ju d g e s a n d th e 

c o u n try .” 7 3 T h e C o n fe re n c e w a s a lso a m e th o d 

o f  g a th e r in g in fo rm a tio n a b o u t th e s ta te o f  th e 

fe d e ra l ju d ic ia ry , o f  c o lle c t in g b o th s ta tis t ic a l 

a n d n a rra tiv e d a ta . A n d  th e C o n fe re n c e w a s a 

to o l fo r  “ try in g  to  c o m e in  to u c h w ith  th e F e d

e ra l Ju d g e s o f  th e c o u n try , so th a t w e m a y fe e l 

m o re a lle g ia n c e to a te a m a n d d o m o re te a m

w o rk .” 7 4 T h e C o n fe re n c e c o u ld g e n e ra te th e 

“ e sp r it”  th a t c a m e f ro m  c lo se c o o rd in a tio n .7 5

T h e C o n fe re n c e , h o w e v e r , w a s o n ly  o n e to o l 

fo r  e x e rc is in g e x e c u tiv e le a d e rsh ip . In  fa c t, T a f t 

se iz e d th e o p p o r tu n ity fo r su c h le a d e rsh ip in  

a ll  h is d e a lin g s w ith  fe d e ra l ju d g e s . H e w a s a l

w a y s “ g la d to k e e p in  to u c h w ith  th e D is tr ic t 

Ju d g e s ,”  b e c a u se “ th e y a re th e w h e e l h o rse s 

o f  o u r sy s te m , a n d I  w a n t th e m to k n o w  th a t 

th e y h a v e th e d e e p e s t sy m p a th y in  th e ir e f

fo r ts in  th e d isp a tc h o f  b u s in e ss .” 7 6 H e w o u ld 

w rite to  a C irc u it Ju d g e re q u e s tin g “ a lo n g g o s

s ip y le tte r so th a t I  m a y a c q u ire in t im a te k n o w l

e d g e o f  th e s itu a tio n .” 7 7 D is tr ic t Ju d g e s 

th ro u g h o u t th e n a tio n d e e p ly a p p re c ia te d th is 

a tte n tio n a n d c a re , a n d th e y w ro te to T a f t e x

p re ss in g th e ir p le a su re .7 8 L e a rn e d H a n d , fo r  

e x a m p le , sa id to  T a f t th a t “ I t  is a g re a t c o m fo r t 

to  k n o w  th e in te re s t th a t y o u ta k e . T o  b e f ra n k , 

w e h a v e n e v e r fe lt  i t  b e fo re y o u r in c u m b e n c y .” 7 9 

A s a g o o d e x e c u tiv e , T a f t w ish e d “ to  h a v e a ll 

th e m e m b e rs o f  th e F e d e ra l Ju d ic ia ry re a l iz e th a t 

w e a re re m a n d e d to  th e to p , a n d th a t w h a te v e r 

w e c a n d o h e re in  W a sh in g to n to  h e lp , w e w il l  

d o .” 8 0

F o u rth , th e c o ro l la ry o f  th e fu n c tio n a l u n i

f ic a t io n o f  th e fe d e ra l ju d ic ia ry w a s th a t th e 

ju d ic ia l b ra n c h c o u ld n o w  a r t ic u la te i ts o n g o

in g  a n d ro u tin iz e d re q u ire m e n ts to  th e le g is la

tu re , ju s t a s d id  th e e x e c u tiv e b ra n c h . T h e C o n
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fe re n c e w a s th e p e r fe c t in s t i tu t io n a l v e h ic le fo r  

th is a r t ic u la t io n , a n d T a f t c o n c e iv e d i t  a s e n

a b lin g “ th e ju d ic ia ry to  e x p re ss i tse lf in  re sp e c t 

o f  c e r ta in su b je c ts in  su c h a w a y a s to  b e h e lp

fu l  to  C o n g re ss .” 8 1 T a f t ra p id ly a n d e f fe c tiv e ly 

m o ld e d th e C o n fe re n c e in to  a v o ic e fo r  th e in 

s ti tu t io n a l n e e d s o f  th e ju d ic ia l b ra n c h .8 2 A s 

h e a c c u ra te ly re p o r te d to th e C o n fe re n c e in  

1 9 2 5 : “ T h e re c o m m e n d a tio n s o f  th is C o n fe r

e n c e h a v e a g o o d d e a l o f  in f lu e n c e . I  m e a n th a t 

th e y a re a c c e p te d a s m a tte rs fo r se r io u s c o n

s id e ra tio n .” 8 3

T a f t w a s u n w il l in g , h o w e v e r , to  re g a rd th e 

C o n fe re n c e a s th e e x c lu s iv e v o ic e o f  th e ju d i

c ia ry .8 4 H e b e lie v e d q u ite s tro n g ly th a t th e C h ie f 

Ju s tic e w a s th e p r im a ry n a tio n a l sp o k e sm a n fo r  

th e c a u se o f  th e a d m in is tra t io n o f  ju s t ic e , a n d 

h e th e re fo re so u g h t to  m a in ta in a n a c tiv e p e r

so n a l p re se n c e in  C o n g re ss in  m a tte rs th a t tra n

sc e n d e d th e p ro n o u n c e m e n ts o f  th e C o n fe r

e n c e .8 5 In  th is re g a rd T a f t fu n c tio n e d a s a n 

in d e p e n d e n t lo b b y is t fo r  a le g is la t iv e a g e n d a , 

m u c h a s h e w o u ld h a v e a s C h ie f E x e c u tiv e .8 6 I t  

is to th is a sp e c t o f  T a f t’ s c o n c e p tio n o f  th e 

c h ie f ju s t ic e sh ip th a t I  w o u ld n o w  l ik e  to  tu rn .

Ill

F ro m th e v e ry o u tse t o f  h is c h ie f ju s t ic e

sh ip , T a f t “ th o u g h t th a t i t  w a s p a r t o f  m y  d u ty”  

a s th e h e a d o f  th e fe d e ra l ju d ic ia ry , “ to  su g g e s t 

n e e d e d re fo rm s , a n d to  b e c o m e ra th e r a c tiv e in  

p re ss in g th e m b e fo re”  C o n g re ss .8 7 T a f t w a s 

q u ite a w a re th a t th is w a s a n e w c o n c e p tio n o f  

h is o f f ic e . “ I  d o n’ t  th in k  th e fo rm e r C h ie f Ju s

t ic e h a d so m u c h to  d o in  th e m a tte r o f  le g is la

t io n  a s I  h a v e ,”  h e w ro te to  h is b ro th e r H o ra c e , 

b u t “ I  d o n’ t  o b je c t to  i t , b e c a u se I  th in k  C h ie f 

Ju s tic e s o u g h t to  ta k e p a r t in  th a t.” 8 8

T h ro u g h o u t h is se rv ic e o n th e C o u rt T a f t 

w a s a f re q u e n t w itn e ss b e fo re c o n g re ss io n a l 

c o m m itte e s , lo b b y in g h a rd fo r  ju d ic ia l re fo rm s . 

T a f t’ s re le n tle ss d e te rm in a tio n “ to  k e e p p re ss

in g ”  C o n g re ss fo r le g is la t io n8 9 b e g a n a lm o s t 

im m e d ia te ly a f te r h e a ssu m e d o f f ic e . O n O c to

b e r 5 ,1 9 2 1 , h e te s t i f ie d b e fo re th e S e n a te Ju d i

c ia ry C o m m itte e in  su p p o r t o f  th e A c t  o f  S e p

te m b e r 1 4 ,1 9 2 2 . H e re a l iz e d th a t h e h a d “ v io 

la te d th e p re c e d e n t in  d o in g th is ,”  b u t h e w a s 

u n fa z e d , b e c a u se “ I  a m  d e te rm in e d to  e x e rc ise 

su c h in f lu e n c e a s I  h a v e to h e lp th e ju d ic ia l

sy s te m o f  th e c o u n try . P re c e d e n ts th a t k e e p 

th e ju d g e s a w a y f ro m  c o m m itte e s w h o a re to  

h e lp a re n o t p re c e d e n ts th a t a p p e a l to m e .” 9 0 

B y  M a rc h 3 0 ,1 9 2 2 , in  th e c o u rse o f  te s t i fy in g 

b e fo re th e H o u se Ju d ic ia ry C o m m itte e in  fa v o r 

o f  b il ls  to  e n la rg e th e c e r t io ra r i ju r isd ic t io n o f  

th e S u p re m e C o u rt a n d to  re fo rm th e c o m p e n

sa tio n o f  th e C o u rt R e p o rte r , T a f t c o u ld c o m

fo r ta b ly re m a rk th a t “ I  h a te to  b e in  th e a tt i tu d e 

o f  a c o n tin u a l b e g g a r f ro m  C o n g re ss , b u t I  se e m 

to h a v e a rr iv e d a t th e c o u r t ju s t w h e n i t  w a s 

n e c e ssa ry .” 9 1

T a f t d id  n o t h e s ita te to  d ra f t h is c o lle a g u e s 

o n th e C o u rt to  a ss is t in  h is lo b b y in g e f fo r ts . In  

1 9 2 6 , fo r  e x a m p le , h e b ro u g h t Ju s tic e s H o lm e s 

a n d B ra n d e is w ith  h im  to  m a k e th e c a se b e fo re 

a S u b c o m m itte e o f  th e H o u se A p p ro p r ia t io n s 

C o m m itte e fo r a d e f ic ie n c y a p p ro p r ia t io n to  

e n a b le th e F irs t C irc u it to  p u rc h a se a n u rg e n tly 

n e e d e d b a r l ib ra ry . “ I  w a n te d to  b r in g so m e b ig  

g u n s to  b e a r ,”  T a f t e x p la in e d . “ I  a m  a c o n s ta n t 

v is ito r a n d I  d id  n o t c o n s id e r th a t I  h a d in f lu 

e n c e e n o u g h . T h is is a re a l e m e rg e n c y .” 9 2

T h e p re se n c e o f  T a f t’ s p o li t ic a l fo e s o n c o n

g re ss io n a l c o m m itte e s , p a r t ic u la r ly in  th e S e n

a te , so m e tim e s re n d e re d h is p e rso n a l te s t im o n y 

c o u n te r-p ro d u c tiv e . In  p re ss in g fo r  th e le g is

la t io n re fo rm in g th e S u p re m e C o u rt’ s ju r isd ic

t io n , fo r e x a m p le , T a f t le a rn e d f ro m  S e n a to r 

C u m m in s th a t “ so m e o f  m y  o ld  e n e m ie s o n th e 

[S e n a te Ju d ic ia ry ] c o m m itte e ra th e r re se n t m y  

b e in g p ro m in e n t in  p re ss in g le g is la t io n . T h e y 

w a n t m e to  ‘ sh in n y o n  m y  o w n s id e .’ ” 9 3 S o T a f t 

sh re w d ly se le c te d Ju s tic e s W ill is  V a n D e v a n te r , 

Ja m e s C . M c R e y n o ld s , a n d G e o rg e S u th e r la n d 

to sp e a k in  h is p la c e .9 4 T a f t te s t i f ie d in s te a d 

b e fo re th e H o u se Ju d ic ia ry C o m m itte e .9 5

I t  is c le a r , th e n , th a t T a f t d id  n o t re g a rd th e 

c h ie f ju s t ic e sh ip a s a n a c c o m m o d a tin g c iv i l  

se rv a n t, e sse n tia l ly p a ss iv e a lth o u g h re a d y to  

p ro v id e h e lp fu l a d v ic e w h e n re q u e s te d b y  c o m

p e te n t le g is la t iv e a u th o r it ie s . T a f t in s te a d u n

d e rs to o d th e p o s it io n a s a n a lo g o u s to a n e x

e c u tiv e o f f ic ia l  fu l ly  a u th o r iz e d to  c o n c e iv e a n d 

“ p u sh”  a le g is la t iv e a g e n d a . H e re a l iz e d th a t 

th e re sp o n s ib i l i ty o f  m a n a g in g th e ju d ic ia l 

b ra n c h c a rr ie d w ith in  i t  th e a n c il la ry re sp o n s i

b il i ty  o f  p ro m o tin g le g is la t iv e re fo rm s th a t 

w o u ld e n su re th e e f fe c tiv e n e ss o f  su c h m a n

a g e m e n t. T h e lo g ic o f  th is p o s it io n re m a in s 

m a n ife s t to  th is d a y . C h ie f Ju s tic e W ill ia m  H .
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R e h n q u is t, fo r  e x a m p le , in  a re c e n t a n n u a l a d

d re ss o n “ th e s ta te o f  th e ju d ic ia ry”  — a n a d

d re ss w h o se d e lib e ra te e v o c a tio n o f th e 

P re s id e n t’ s a n n u a l S ta te o f  th e U n io n a d d re ss 

w o u ld h a v e b e e n in c o n c e iv a b le b e fo re T a f t’ s 

tra n s fo rm a tio n o f  th e c h ie f ju s t ic e sh ip— c h o se 

to s tre ss th e p ro p o s it io n th a t th e fe d e ra l c o u r ts 

a n d C o n g re ss “ m u st w o rk to g e th e r i f  fe a s ib le 

so lu t io n s a re to  b e fo u n d to  th e p ra c tic a l p ro b

le m s th a t c o n fro n t to d a y’ s fe d e ra l ju d ic ia ry .” 9 6

A  sm a ll b u t te l l in g  e x a m p le o f  th e e n e rg e tic 

a n d c o m p re h e n s iv e m a n n e r in  w h ic h T a f t p u r

su e d th is a sp e c t o f  th e c h ie f ju s t ic e sh ip m a y b e 

fo u n d in  th e h is to ry o f  P u b lic L a w  N o . 5 6 3 , 

w h ic h e n d e d th e p ra c tic e in  fe d e ra l c o u r ts o f  

c h a rg in g d e fe n d a n ts w ith  a fe e to re c e iv e c o p

ie s o f  th e ir o w n in d ic tm e n ts .9 7

In  N o v e m b e r 1 9 2 5 , T a f t re c e iv e d a le tte r 

f ro m  Jo se p h C o u rse y , a n u n k n o w n la w y e r f ro m  

S o u th D a k o ta , c o m p la in in g o f  “ th e fa i lu re o f  

F e d e ra l la w  ... to  p ro v id e a c o p y o f  th e c h a rg e 

to  th e d e fe n d a n t.... I t  se e m s to  m e i t  sh o u ld b e 

a lm o s t fu n d a m e n ta l th a t a d e fe n d a n t b e g iv e n 

a s a m a tte r o f  r ig h t a c o p y o f  th e a c c u sa tio n 

a g a in s t h im .” 9 8 T a f t re sp o n d e d b y a sk in g 

C o u rse y w h e th e r th e c h a rg e fo r  th e in d ic tm e n t 

w a s im p o se d “ b y  la w , o r w h e th e r i t  re s ts in  a 

lo c a l ru le o f  p ra c tic e .” 9 9 C o u rse y a n sw e re d th a t 

h e d id  “ n o t k n o w w h e th e r th e ru le is o n e o f  la w

W h e n T a f t re c e iv e d a 

c o m p la in t f ro m  a 

p ro v in c ia l la w y e r 

th a t th e g o v e rn m e n t 

d id  n o t p ro v id e a 

c o p y o f  th e in d ic t

m e n t to  a d e fe n d a n t, 

h e to o k th e m a tte r u p 

w ith  S o lic i to r 

G e n e ra l W ill ia m  

M itc h e ll ( r ig h t) . 

D e sp ite M itc h e ll ’ s 

c a u tio n s th a t d o in g so 

w o u ld p la c e a 

f in a n c ia l a n d 

b u re a u c ra tic b u rd e n 

o n th e g o v e rn m e n t, 

T a f t a sk e d S e n a to r 

A lb e r t C u m m in s 

( le f t) , C h a ir o f  th e 

S e n a te Ju d ic ia ry 

C o m m itte e , to  

p re p a re a b il l  

re m e d y in g th e 

m a tte r .

o r p ra c tic e b u t I k n o w  p o s it iv e ly th a t in  th is 

D is tr ic t w e c a n n o t o b ta in su c h a c o p y w ith o u t 

p a y in g fo r i t  e x c e p t in  tw o c a se s : n a m e ly— i f  

th e d e fe n d a n t is c h a rg e d w ith  h o m ic id e o r w il l  

m a k e a p a u p e r sh o w in g .” 1 0 0

T a f t th e n w ro te to  S o lic i to r G e n e ra l W ill ia m  

M itc h e ll , a sk in g h im  to  f in d  o u t “ w h e th e r i t  is 

th e p ra c tic e to fu rn ish d e fe n d a n ts w ith  c o p ie s 

o f  th e in d ic tm e n t.”  H e e n c lo se d C o u rse y’ s le t

te r , a d d in g “ I  a m  ra th e r in c l in e d to  th in k  th a t h e 

h a s a g o o d c a se , a n d th a t th e d e fe n d a n t sh o u ld 

b e g iv e n a c o p y , a t th e e x p e n se o f  th e G o v e rn

m e n t.” 1 0 1 M itc h e ll se n t b a c k a d e ta i le d , s ix -p a g e 

le tte r , e x p la in in g th a t fe d e ra l s ta tu te s c u rre n tly 

re q u ire d c le rk s “ to  c h a rg e th e a c c u se d fo r  c o p

ie s o f  th e in d ic tm e n ts , e x c e p t in  c a se s in v o lv 

in g c a p ita l o f fe n se s ,”  a n d th a t c o u r ts h a d 

d e e m e d th e re q u ire m e n ts o f  th e S ix th A m e n d

m e n t sa tis f ie d “ b y  th e fo rm a li ty o f  re a d in g th e 

in d ic tm e n t to [ th e d e fe n d a n t] w h e n h e is a r

ra ig n e d .”  M itc h e ll w e n t o n to  c a u tio n th a t “ i f  

c le rk s a re d ire c te d g e n e ra l ly to fu rn ish c o p ie s 

o f  th e in d ic tm e n ts w ith o u t c h a rg e to th e a c

c u se d , i t  w o u ld g re a tly in c re a se th e v o lu m e o f  

w o rk to  b e p e r fo rm e d in  th e c le rk’ s o f f ic e , p a r

t ic u la r ly o n a c c o u n t o f  th e la rg e n u m b e r o f  

c a se s u n d e r th e N a tio n a l P ro h ib it io n A c t, a n d 

th a t th e c le rk s’  o f f ic e s a re n o w  sh o r th a n d e d a s  

th e re su lt o f  la c k o f  a d e q u a te a p p ro p r ia t io n .” 1 0 2
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N o t d e te rre d b y M itc h e ll ’ s w a rn in g , T a f t 

w ro te to  S e n a to r A lb e r t C u m m in s , C h a ir o f  th e 

S e n a te Ju d ic ia ry C o m m itte e , e x p la in in g th e s itu

a tio n a n d c o m m e n tin g th a t “ I  sh o u ld th in k... 

th a t th e G o v e rn m e n t o u g h t to fu rn ish , a t i ts 

o w n e x p e n se , in d ic tm e n ts to d e fe n d a n ts .” 1 0 3 

T a f t v ie w e d th e q u e s tio n a s o n e o f  ju s t ic e , ra th e r 

th a n c o n s ti tu t io n a l c o m p u ls io n , a n d h e d is

m isse d th e p o te n tia l b u re a u c ra tic b u rd e n w ith  

th e o b se rv a tio n th a t c le rk s c o u ld e a s ily ty p e 

in d ic tm e n ts in  tr ip l ic a te . C u m m in s a g re e d w ith  

T a f t’ s a sse ssm e n t, a n d h e a sk e d T a f t to “ p re

p a re a B il l  re la t in g to  fu rn ish in g c o p ie s o f  in 

d ic tm e n ts to d e fe n d a n ts a n d se n d i t  to m e . I  

w il l  b e g la d to  in tro d u c e i t .” 1 0 4

T a f t re q u e s te d th a t M itc h e ll d ra f t a b il l ,  

w h ic h th e S o lic i to r G e n e ra l d id , n o tin g th a t 

“ th o se in  c h a rg e o f  th e a p p ro p r ia t io n s fo r  th e 

D e p a rtm e n t o f  Ju s tic e h a v e e s tim a te d th a t”  th e 

b il l  w o u ld “ su b s ta n tia l ly in c re a se th e e x p e n se s 

o f  o p e ra tin g th e o f f ic e s o f  th e c le rk s o f  th e 

c o u r ts .... I  h a v e e x p la in e d , h o w e v e r , th a t th is 

B il l  is  n o t b e in g fu rn ish e d y o u a s a D e p a rtm e n t 

m e a su re , b u t m e re ly a s th e re su lt o f  a p e rso n a l 

re q u e s t fo r a d o c u m e n t to su p p ly S e n a to r 

C u m m in s’  w a n ts .” 1 0 5 T a f t fo rw a rd e d M itc h e ll ’ s 

d ra f t to C u m m in s , w h o a g re e d to “ in tro d u c e 

th e b il l  a n d h a v e i t  re fe rre d to  th e C o m m itte e .” 1 0 6 

T h e re su lt w a s P u b lic L a w  N o . 5 6 3 , w h ic h b e

c a m e la w  in  Ja n u a ry 1 9 2 7 .

T h a t T a f t w o u ld ta k e th e t im e to e v a lu a te 

th e c o m p la in t o f  a n u n k n o w n , u n so p h is t ic a te d , 

a n d p ro v in c ia l la w y e r , th a t h e w o u ld su m m o n 

th e e n e rg y a n d w il l  to  re m e d y th a t c o m p la in t in  

th e fa c e o f  b u re a u c ra tic o p p o s it io n , th a t h e 

c o u ld c o m m a n d th e p e rso n a l re sp e c t a n d a s

s is ta n c e o f  le a d e rs in  th e e x e c u tiv e a n d le g is la

t iv e  b ra n c h e s in  th is ta sk , a ll  re v e a l m u c h a b o u t 

T a f t’ s c o n s tru c tio n o f  th e ro le o f  C h ie f Ju s tic e . 

In  T a f t’ s e y e s , th e c h ie f ju s t ic e sh ip w a s m u c h 

c lo se r in  sp ir i t a n d re sp o n s ib i l i ty to  th e E n g lish 

p o s it io n o f  L o rd  C h a n c e llo r , a n e x e c u tiv e o f f i 

c ia l w h o se p o r tfo l io in c lu d e d th e a d m in is tra

t io n  o f  ju s t ic e , th a n to  a n y p re v io u s A m e r ic a n 

m o d e l o f  a fe d e ra l ju d g e .

T h e E n g lish m o d e l o f  a n e x e c u tiv e ju d ic ia l 

o f f ic ia l  d id  n o t, h o w e v e r , f i t  e a s ily in to  A m e r i

c a n c irc u m sta n c e s . R e fo rm in  th e A m e r ic a n 

c o n te x t o f te n re q u ire d p o li t ic a l m o b il iz a tio n , 

w h ic h p o te n tia l ly c o n f l ic te d w ith  tra d it io n a l 

A m e r ic a n n o rm s o f  ju d ic ia l n o n p a r t isa n sh ip .

T a f t w a s k e e n ly a w a re o f  th is te n s io n . W h e n 

T a f t b e c a m e C h ie f Ju s tic e h e g a v e u p a n e d ito

r ia l c o lu m n in  w h ic h h e h a d c o m m e n te d re g u

la r ly  o n c u rre n t e v e n ts , s ta tin g :

T h e d e g re e in  w h ic h a  ju d g e sh o u ld 

se p a ra te h im se lf f ro m  g e n e ra l a c tiv i t ie s 

a s a c it iz e n a n d a m e m b e r o f  th e c o m m u

n ity  is n o t u su a lly f ix e d  b y  s ta tu to ry la w  

b u t b y  a d u e se n se o f  p ro p r ie ty , c o n s id

e r in g th e n a tu re o f  h is o f f ic e , a n d b y  

w e ll-e s ta b l ish e d c u s to m . C e rta in ly , in  

th is c o u n try a t le a s t, a  ju d g e sh o u ld k e e p 

o u t o f  p o li t ic s a n d o u t o f  a n y d iv e rs io n 

o r a v o c a tio n w h ic h m a y in v o lv e h im  in  

p o li t ic s . I t  is o n e o f  th o se c h a ra c te r is t ic 

q u e e r in c o n s is te n c ie s in  th e B r it ish  ju 

d ic ia l sy s te m , w h ic h w a s th e fo re ru n n e r 

o f  o u r o w n , th a t th e h ig h e s t ju d ic ia l o f 

f ic e r in  G re a t B r ita in , th e L o rd  C h a n c e l

lo r , is o f te n v e ry m u c h in  p o li t ic s a n d 

h a s a lw a y s b e e n .1 0 7

T h e p a ssa g e is n o te w o rth y b e c a u se i t  c a s ts a 

w is tfu l g la n c e a t th e o f f ic e o f  th e E n g lish L o rd  

C h a n c e llo r a t th e v e ry m o m e n t th a t i t  a c k n o w l

e d g e s d is t in c t iv e ly A m e r ic a n o b lig a tio n s o f  

ju d ic ia l d is in te re s t.

D e sp ite h is g o o d in te n tio n s , T a f t v e ry 

q u ic k ly fo u n d th a t h e c o u ld n o t c o n ta in h is 

“ b u rs tin g e x p re ss io n .” 1 0 8 H e b e lie v e d th a t h e 

c o u ld re c o n c i le h is c o m m itm e n t to  la w  re fo rm 

w ith  A m e r ic a n ju d ic ia l n o rm s b y  sp e a k in g o u t 

o n ly to b a r a sso c ia t io n s in  o rd e r to m o b il iz e 

th e m to lo b b y in  su p p o r t o f  m e a su re s fo r  th e 

re fo rm o f  th e a d m in is tra t io n o f  ju s t ic e . “ O n e o f  

th e m o st im p o r ta n t e x tra c u rr ic u lu m th in g s 

th a t I  h a v e to  d o a s C h ie f Ju s tic e ,”  h e sa id , is 

“ to o rg a n iz e th e B e n c h a n d th e B a r in to a 

u n ite d g ro u p in  th is c o u n try d e d ic a te d to  

th e c a u se o f  th e im p ro v e m e n t o f  ju d ic ia l p ro

c e d u re .” 1 0 9 E lih u  R o o t in  fa c t c o m m e n te d to  

T a f t th a t h e w a s “ th e f i rs t C h ie f Ju s tic e to  fu l ly  

a p p re c ia te th e d y n a m ic s o f  th e B a r a s a n o rg a

n iz a tio n . I f  a n a tio n a l b a r sp ir i t c a n b e c re a te d i t  

w il l  h a v e a n im m e n se e f fe c t u p o n th e a d m in is

tra t io n o f  ju s t ic e .” 1 1 0

T a f t b e g a n h is p ro g ra m o f  m o b il iz in g th e 

b a r a lm o s t im m e d ia te ly u p o n ta k in g o f f ic e . O n 

A u g u s t 3 0 ,1 9 2 1 , h e sp o k e to  th e Ju d ic ia l S e c

t io n  o f  th e A m e r ic a n B a r A sso c ia t io n , se e k in g
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su p p o r t fo r w h a t w o u ld la te r b e c o m e th e A c t 

o f  S e p te m b e r 1 4 , 1 9 2 2 .1 1 1 F o u r m o n th s la te r , 

h e sp o k e to  th e C h ic a g o B a r A sso c ia t io n , se e k

in g  su p p o r t fo r  th e A c t, a s w e ll a s fo r  th e s im 

p li f ic a tio n o f  fe d e ra l p ro c e d u re a n d th e e x p a n

s io n o f  c e r t io ra r i ju r isd ic t io n in  th e S u p re m e 

C o u rt.1 1 2 T h e se sp e e c h e s w e re c r it ic iz e d o n th e 

f lo o r o f  th e U n ite d S ta te s S e n a te a s “ d if fe re n t 

f ro m  th o se m a d e b y  a n y o th e r C h ie f Ju s tic e .” 1 1 3 

S e n a to r W ill ia m  J . H a rr is o f  G e o rg ia o p in e d 

th a t “ th e ju d ic ia ry is g o in g to b e in ju re d , a n d 

th e p e o p le w il l  n o t h a v e th e sa m e h ig h re sp e c t 

fo r  i t  i f  th e C h ie f Ju s tic e a n d a sso c ia te ju s t ic e s 

o f  th e S u p re m e C o u rt o f  th e U n ite d S ta te s m a k e 

sp e e c h e s in  p u b lic n o t in  th e ir l in e o f  d u ty a s 

h a s b e e n d o n e re c e n tly .” 1 1 4

T a f t, h o w e v e r , w a s d e f ia n t. T h re e d a y s  la te r 

h e sh o t b a c k in  a n a d d re ss to th e N e w Y o rk  

C o u n ty B a r A sso c ia t io n :

I  v e n tu re to th in k th a t th e re a re so m e 

th in g s th a t a ju d g e m a y sp e a k o f  a n d 

m a y d isc u ss in  p u b lic a n d n o t u se a ju 

d ic ia l o p in io n fo r  th e p u rp o se . T h e su b

je c t is th a t o f  la w  re fo rm . F ro m  th e e a r l i

e s t tra d it io n s o f  th e E n g lish b e n c h f ro m  

w h ic h w e g e t o u r c u s to m s, th e ju d g e s 

o f  th e h ig h e s t c o u r ts o f  G re a t B r ita in 

h a v e ta k e n a n in te re s t in  a n d a p a r t in  

th e fo rm u la tio n o f  le g is la t io n fo r  b e tte r

in g  th e a d m in is tra t io n o f  ju s t ic e . T h e y 

h a v e w ritte n a n d sp o k e n o n su c h su b

je c ts w ith  e n tire f re e d o m a n d w ith o u t 

in c u rr in g c r it ic ism . Y o u d o u b tle ss re

m e m b e r th a t in  C a m p b e ll’ s L iv e s o f  th e 

L o rd  C h a n c e llo rs a n d th e C h ie f Ju s tic e s , 

a p a r t o f  th e s to ry o f  e a c h l i fe  is w o rk  

d o n e in  la w  re fo rm . M e a su re s o f  th is 

so r t th a t a re p u t th ro u g h in  E n g la n d a re

T a f t p re v a ile d o n h is 

b ro th e r , H e n ry W . 

T a f t ( le f t) , to h e lp 

ro u se o p p o s it io n to  

S . 3 1 5 1 , a b il l  th a t 

s tr ip p e d fe d e ra l 

d is tr ic t c o u r ts o f  

b o th fe d e ra l 

q u e s tio n ju r isd ic

t io n a n d d iv e rs ity 

ju r isd ic t io n . D e sp ite 

b e in g a n in f lu e n tia l 

m e m b e r o f th e N e w  

Y o rk  b a r a n d a 

n a m e d p a r tn e r a t 

C a d w a la d e r , 

W ic k e rsh a m &  T a f t, 

H e n ry w a s in e f fe c

t iv e a t g e n e ra tin g 

p u b lic i ty in  th e 

in f lu e n tia l N e w  

Y o rk  n e w sp a p e rs .
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u su a lly p re p a re d b y  th e la w  o f f ic e rs o f  

th e g o v e rn m e n t a n d so m e tim e s b y  th e 

L o rd  C h a n c e llo r h im se lf . T h e ju d g e s o f  

th e S u p re m e C o u rt h a v e ta k e n a n a c tiv e 

p a r t in  th e d isc u ss io n o f  th e m e a su re s 

a s th e y g o th ro u g h th e ir le g is la t iv e 

c o u rse . A n d w h y sh o u ld i t  n o t b e so ? 

W ith  th e ir a tte n tio n c o n s ta n tly d ire c te d 

to w a rd th e w o rk in g s o f  th e m a c h in e ry 

o f  th e a d m in is tra t io n o f  ju s t ic e , th e y a re 

a t a m o re a d v a n ta g e o u s p o in t o f  o b se r

v a tio n a n d i f  th e y u se th e ir o p p o r tu n i

t ie s , a re b e tte r a b le to  m a k e re c o m m e n

d a tio n s w ith  re sp e c t to  la w  re fo rm th a n 

a n y o th e r c la ss in  th e c o m m u n ity .1 1 5

T a f t n e v e r d id  re tre a t f ro m  h is p ro g ra m o f  m o

b il iz in g  p o li t ic a l su p p o r t fo r  th e c a u se o f  ju d i

c ia l re fo rm . H e u n d e rs to o d w e ll e n o u g h th a t 

A m e r ic a n ju d g e s w e re a p p ro p r ia te ly re lu c ta n t 

to  e n g a g e “ in  e x tra - ju d ic ia l a c tiv i t ie s”  b e c a u se 

th e y m ig h t b e c a s t in to p o s it io n s “ a c tu a l ly o r 

se e m in g ly in c o n s is te n t w ith  a b so lu te im p a r t ia l

i ty  in  th e d isc h a rg e o f . . . ju d ic ia l d u tie s .” 1 1 6 

B u t, e x p lic i t ly in v o k in g th e p re c e d e n t o f  th e 

E n g lish C h a n c e llo rs , T a f t a p p a re n tly b e lie v e d 

th a t a d v o c a c y o f  ju d ic ia l re fo rm w o u ld n o t 

c o m p ro m ise h is ju d ic ia l im p a r t ia l i ty b e c a u se , 

a s h e sa id , h e c o u ld “ d isc u ss”  th is su b je c t “ in  

p u b lic a n d n o t u se a ju d ic ia l o p in io n fo r th e 

p u rp o se .”  A s a g o o d c h ild o f  th e P ro g re ss iv e 

e ra , T a f t se e m in g ly re g a rd e d ju d ic ia l re fo rm a s 

p u re ly te c h n ic a l a n d a p o li t ic a l.1 1 7

B u t o f  c o u rse in  th e A m e r ic a n c o n te x t a n y 

su c h b e lie f is m e re ly n a iv e , a n d so in  a t le a s t 

tw o  d is t in c t w a y s T a f t’ s p u b lic a d v o c a c y so m e

t im e s th re w h im  p e r i lo u s ly c lo se to v io la t in g 

ju d ic ia l n o rm s o f  d is in te re s te d n e u tra l i ty . F irs t, 

in  A m e r ic a th e re w a s s im p ly n o c le a r l in e d is

t in g u ish in g ju d ic ia l re fo rm f ro m  p a r t isa n p o li

t ic s . T h is c a n p e rh a p s b e s t b e i l lu s tra te d b y  

T a f t’ s o p p o s it io n to S . 3 1 5 1 , a b il l  sp o n so re d 

b y P ro g re ss iv e R e p u b lic a n S e n a to r G e o rg e 

N o rr is o f  N e b ra sk a a n d s tro n g ly su p p o r te d b y  

D e m o c ra tic S e n a to r T h o m a s W a lsh o f  M o n 

ta n a , w h o w a s la te r se le c te d b y F ra n k l in D . 

R o o se v e lt a s A tto rn e y G e n e ra l. T h e b il l  

s tr ip p e d fe d e ra l d is tr ic t c o u r ts o f  b o th fe d e ra l 

q u e s tio n ju r isd ic t io n a n d d iv e rs ity ju r isd ic

t io n .1 1 8 B y  a s tro k e o f  g re a t i ro n y , N o rr is , w h o 

th o ro u g h ly d is l ik e d fe d e ra l c o u r ts— h e h a d a c

tu a l ly o n c e p ro p o se d a b o lish in g a ll fe d e ra l 

c o u r ts e x c e p t th e S u p re m e C o u rt1 1 9— w a s th e 

C h a ir o f  th e S e n a te Ju d ic ia ry C o m m itte e . R e

m a rk a b ly , S . 3 1 5 1 w a s re p o r te d fa v o ra b ly b y  

th e S e n a te Ju d ic ia ry C o m m itte e w ith o u t e v e n a 

h e a r in g .1 2 0

T a f t w a s a p p a lle d b y  w h a t h e re g a rd e d a s 

“ th e re m a rk a b le e f fo r t m a d e in  th e S e n a te b y  

N o rr is a n d W a lsh to e m a sc u la te th e ju r isd ic

t io n  o f  th e F e d e ra l tr ia l c o u r ts ... a n d to  sn e a k 

i t  th ro u g h w ith o u t th e c o u n try’ s b e in g a d v ise d 

a b o u t i t .” 1 2 1 H e sa w th e b il l  a s “ a g re a t a tta c k 

o n th e a d m in is tra t io n o f  ju s t ic e in  th is c o u n

try ,” 1 2 2 th e “ m o st ra d ic a l b il l  a f fe c tin g th e u se

fu ln e ss a n d e f f ic a c y o f  th e F e d e ra l Ju d ic ia ry 

th a t I re m e m b e r e v e r to h a v e h e a rd su g

g e s te d .” 1 2 3 T a f t th re w h im se lf in to  th e ta sk o f  

“ try in g to sa v e th e l i fe  o f  th e F e d e ra l Ju d i

c ia ry .” 1 2 4

I t  q u ic k ly  b e c a m e a p p a re n t, h o w e v e r , th a t 

T a f t’ s o p p o s it io n to S . 3 1 5 1 c o u ld n o t b e c o n

f in e d to th e n o n p a r t isa n e x p re ss io n o f  e x p e r

t ise . T h u s w h e n T a f t w ro te “ to  so u n d a n a la rm 

o n th e su b je c t”  to  h is f r ie n d C a sp e r Y o s t, e d i

to r o f  th e in f lu e n tia l YXWVUTSRQPONMLKJIHGFEDCBAS t. L o u is G lo b e-D em o cra t, 

h e c a u tio n e d th a t “ I  a m so s itu a te d th a t I  c a n 

n o t ta k e a p o li t ic a l p a r t, b u t... I  in v o k e y o u r 

in f lu e n c e in  m a in ta in in g th e p ro te c tiv e p o w e r 

w h ic h c it iz e n s m a y se c u re f ro m  th e F e d e ra l Ju

d ic ia ry in  d e fe n se o f  th e ir r ig h ts .” 1 2 5 Y o s t re

sp o n d e d b y  p u b lish in g a l iv e ly  e d ito r ia l.1 2 6

T h a t T a f t th o ro u g h ly u n d e rs to o d a n d w a s 

w il l in g  to  e x p lo it th e e x p lo s iv e p o li t ic s o f  S . 3 1 5 1 

is e v id e n t f ro m  a le tte r h e se n t to h is b ro th e r , 

H e n ry W . T a f t, a n in f lu e n tia l m e m b e r o f  th e N e w  

Y o rk  B a r,1 2 7 u rg in g h im  to  b e g in a p u b lic c a m

p a ig n a g a in s t th e b il l :

N o w  m y o w n ju d g m e n t a b o u t th is 

b il l  is  th a t i f  N o rr is tr ie s to  g e t i t  th ro u g h , 

a n d is su p p o r te d b y  th e D e m o c ra ts , i t  

w il l  p ro v e to b e d y n a m ite in  th e n e x t 

c a m p a ig n . I t  w il l  ro u se e v e ry n e g ro in  

th e U n ite d S ta te s , a n d th e y c a s t a g re a t 

m a n y v o te s n o w  in  th e la rg e c it ie s s in c e 

th e y h a v e m o v e d n o r th , a n d w h e n i t  

b e c o m e s k n o w n to th e m th a t th e y c a n 

n o t re so r t to th e lo c a l F e d e ra l c o u r ts , 

th e y w il l  c e r ta in ly b e c o n v in c e d , a s th e y 

o u g h t to b e , th a t th e y a re su f fe r in g a 

p ra c tic a l d e p r iv a tio n o f  th e ir F e d e ra l
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A lth o u g h T a f t tr ie d to k e e p o u t o f th e p o li t ic a l 

d e b a te o v e r b il l  S . 3 1 5 1 , S e n a to r R o y a l C o p e la n d 

o f N e w Y o rk  (a b o v e ) to ld h is c o lle a g u e s o n th e 

S e n a te f lo o r th a t th e C h ie f Ju s tic e o p p o se d i t .  

T h e b il l  w a s a m e n d e d to re s to re fe d e ra l q u e s

t io n ju r isd ic t io n .

r ig h ts a n d p ro te c tio n . I  th in k  y o u o u g h t 

to  g o to  th e YXWVUTSRQPONMLKJIHGFEDCBAN ew Y o rk T im es a n d to th e 

T r ib u n e a n d e x p la in th e e f fe c t o f  th e b il l  

a n d h a v e e d ito r ia ls p r in te d o n th e su b

je c t. R e fe re n c e to th e n e g ro e s w il l  f in d  

a n e c h o , a n d I  a m q u ite su re th a t th e 

T im e s w il l  fe e l l ik e  w a rn in g th e D e m o

c ra tic p a r ty a g a in s t a n y su c h ra d ic a l 

m e a su re . I  th in k  y o u o u g h t to  b r in g i t  to 

H il le s ’ a tte n tio n a n d th a t th e o p p o s i

t io n  to  i t  o u g h t to  b e m a d e a p la n k in  th e 

N a tio n a l R e p u b lic a n P la tfo rm .1 2 8

W h e n H e n ry p ro v e d in e p t in  g e n e ra tin g 

p u b lic i ty , p a ra ly z e d b y  C h a r le s E v a n s H u g h e s’  

fe a r th a t a n y th in g “ c o m in g f ro m  N e w Y o rk ”  

w o u ld b e d ism isse d a s re f le c t in g “ W a ll S tre e t 

in te re s ts ,” 1 2 9 T a f t lo s t p a tie n c e .1 3 0 “ W h a t I  w a s 

a n x io u s to  d o ,”  h e e x p la in e d , “ w a s to  h e a d th e 

m o v e m e n t b y  a n a n n o u n c e m e n t in  th e N e w  Y o rk  

T im e s , fo r  th e re a re a g re a t m a n y p e o p le w h o

lo o k to  th e T im e s a s a k in d  o f  B ib le .” 1 3 1 H e n ry 

a c c e p te d th e “ re b u k e”  a n d p ro m p tly c o n ta c te d 

R o llo  O g d e n , e d ito r o f  T h e N ew Y o rk T im es.1 3 2 

O n A p r i l  2 2 th e S u n d a y T im es p u b lish e d a n 

e d ito r ia l s tro n g ly o p p o s in g th e b il l . 1 3 3

T h e f ie rc e c o n tro v e rsy th a t su rro u n d e d S . 

3 1 5 1 s im u lta n e o u s ly c o n c e rn e d p o li t ic s a n d th e 

a d m in is tra t io n o f  ju s t ic e ; th e tw o  w e re in se p a

ra b ly c o m b in e d . T a f t k n e w th a t h e c o u ld n o t 

r isk  o v e r t in v o lv e m e n t, y e t h is n a m e a n d v ie w s 

f ig u re d p ro m in e n tly in  th e d e b a te . O n th e f lo o r  

o f  th e S e n a te , fo r e x a m p le , S e n a to r R o y a l 

C o p e la n d o f  N e w  Y o rk , se e k in g to  h a v e th e b il l  

re m a n d e d to th e C o m m itte e fo r h e a r in g s , o b

se rv e d th a t “ I  a m a d v ise d b y  th e a tto rn e y s w h o 

h a v e sp o k e n to  m e th a t th e C h ie f Ju s tic e o f  th e 

S u p re m e C o u rt fe e ls th a t th e b il l  is n o t a g o o d 

b il l  in  so m e re sp e c ts .” 1 3 4 In  i ts e d ito r ia l, T h e 

N ew Y o rk T im es sp e c if ic a l ly re fe rre d to th is 

c o m m e n t, re m a rk in g th a t “ I t  is n o se c re t, s in c e 

th e fa c t w a s s ta te d in th e S e n a te b y M r.  

C o p e la n d o f  N e w  Y o rk , th a t th e C h ie f Ju s tic e o f  

th e S u p re m e C o u rt re g a rd s so m e o f  th e fe a

tu re s o f  th is b il l  a s m o st u n d e s ira b le a n d h a rm

fu l.” 1 3 5 T w o w e e k s la te r , S e n a to r D u n c a n 

F le tc h e r o f  F lo r id a h a d re p r in te d in  th e C o n

g re ss io n a l R e c o rd a n e d ito r ia l in  th e A m er ica n 

B a r  A sso c ia tio n Jo u rn a l s tro n g ly o p p o s in g S . 

3 1 5 1 , w h ic h re l ie d h e a v ily o n a rg u m e n ts a ttr ib

u te d to  T a f t,1 3 6 a s w e ll a s a n e d ito r ia l f ro m  th e 

F lo r id a T im es U n io n th a t o p p o se d th e b il l  in  

p a r t o n th e g ro u n d s th a t “ th e C h ie f Ju s tic e o f  

th e U n ite d S ta te s S u p re m e C o u rt... is re p o r te d 

to  h a v e sa id th a t th is b il l  h a s fe a tu re s th a t c a n 

b e re g a rd e d o n ly  a s m o st u n d e s ira b le a n d h a rm

fu l.” 1 3 7

A s a re su lt o f  th e a c c u m u la tin g p re ssu re , 

N o rr is w a s fo rc e d to a m e n d h is b il l  to  re s to re 

fe d e ra l q u e s tio n ju r isd ic t io n .1 3 8 T a f t w ro te 

H e n ry , “ I  th in k N o rr is h a s h e a rd a g o o d d e a l 

a b o u t h is p ro p o se d c h a n g e s , a n d ... h e d o e s 

n o t f in d  th e m so e a sy to p u sh th ro u g h a s h e 

th o u g h t h e w o u ld , in  v ie w  o f  th e a g ita t io n y o u 

h a v e a ll s tir re d u p o n th e su b je c t.” 1 3 9 N o rr is’  

re v ise d b il l  e v e n tu a l ly s ta l le d in  th e S e n a te . Y e t 

T a f t’ s in te n se s tru g g le to d e fe a t i t  i l lu s tra te d 

th e u n e a sy l in e b e tw e e n d is in te re s te d la w  re

fo rm  a n d u n a b a sh e d ly p o li t ic a l m o b il iz a tio n .

T h e se c o n d re a so n w h y  T a f t’ s a p p e a l to a n 

E n g lish m o d e l o f  a n e x e c u tiv e ju d ic ia l o f f ic ia l  

w a s d a n g e ro u s in  th e A m e r ic a n c o n te x t c o n -
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c e m e d th e in s t i tu t io n o f  ju d ic ia l re v ie w . E a c h 

t im e T a f t b e c a m e in v o lv e d in  le g is la t iv e re fo rm , 

h e r isk e d p re ju d g in g th e c o n s ti tu t io n a li ty o f  

p ro p o se d le g is la t io n . T h is p o te n tia l lu rk e d e v e n 

in  th e m o st te c h n ic a l a n d b e n ig n m e a su re s . T h e 

p o in t c a n b e i l lu s tra te d b y  T a f t’ s in v o lv e m e n t 

in  th e p a ssa g e o f  a b il l  th a t tra n s fe rre d ju r isd ic

t io n o f  p a te n t a p p e a ls f ro m  th e C o u rt o f  A p 

p e a ls o f  th e D is tr ic t o f  C o lu m b ia to  th e C o u rt o f  

C u sto m s A p p e a ls . T a f t s tro n g ly su p p o r te d th e 

b il l ,  to  th e e x te n t th a t A c tin g  C o m m iss io n e r o f  

P a te n ts W ill ia m  A . K in n a n c o u ld in  c o n g re s

s io n a l h e a r in g s te s t i fy th a t “ T h e re h a s b e e n n o 

o b je c tio n a n y w h e re . I t  h a s b e e n in d ic a te d th a t 

th e C h ie f Ju s tic e o f  th e U n ite d S ta te s h a s lo o k e d 

in to  i t  a n d a p p ro v e d i t . I t  se e m s to  m e to  b e a n 

e f f ic ie n c y m e a su re .” 1 4 0

T a f t w ro te to  S e n a to r T h o m a s W a lsh o n M a y  

8 , 1 9 2 8 , u rg in g a p p ro v a l o f  th e b il l  o n th e 

g ro u n d s th a t th e D is tr ic t C o u rt o f  A p p e a ls w a s 

“ v e ry m u c h b u rd e n e d w ith  b u s in e ss ,”  w h ile th e 

C o u rt o f C u sto m s A p p e a ls d id “ n o t h a v e 

e n o u g h to d o .” 1 4 1 D e sp ite h is o n g o in g 

s tru g g le w ith  W a lsh o v e r S . 3 1 5 1 , T a f t w a s 

sw e e tly a n d n o n p a r t isa n ly so lic i to u s : “ I  a m 

so rry to im p o se o n y o u , m y d e a r S e n a to r , 

a n o th e r b u rd e n , b u t a s I  u n d e rs ta n d y o u a re 

o n th e c o m m itte e fo r  th e c o n s id e ra tio n o f  th is 

b il l ,  I  v e n tu re th u s to  w rite to  y o u . I t  w il l  c e r

ta in ly h e lp th e a d m in is tra t io n o f  ju s t ic e in  th e 

D is tr ic t.” 1 4 2 M o st s tr ik in g f ro m  a m o d e m p o in t 

o f  v ie w , h o w e v e r , is th a t T a f t in c lu d e d in  h is 

le tte r a lo n g d e fe n se o f  th e b il l ’ s c o n s ti tu t io n a l

i ty ,  w h ic h b e g a n :

I  u n d e rs ta n d th a t th e re a re tw o  p e r

so n s w h o th in k  th a t th e b il l  is u n c o n s ti

tu t io n a l. I  c a n n o t fo r  th e l i fe  o f  m e u n

d e rs ta n d h o w a n y su c h d o u b t c o u ld 

a r ise . T h e C o u rt o f  C u sto m s A p p e a ls is 

a p u re ly s ta tu to ry c o u r t, a n d C o n g re ss 

is n o t l im ite d in  a n y w a y in  th e fu n c

t io n s w h ic h i t  g iv e s to i t . 1 4 3

W a lsh re p l ie d to  T a f t th a t h e w o u ld “ m a k e a n 

e f fo r t to h a v e th e m a tte r p u t in ”  sh a p e fo r  a p

p ro v a l,1 4 4 a n d th e b il l , se e m in g ly u n c o n - 

tro v e rs ia l, w a s e n a c te d in to la w  M a rc h 2 , 

1 9 2 9 .1 4 5

I t  is re m a rk a b le th a t T a f t w o u ld su b m it a n 

a d v iso ry o p in io n a b o u t th e c o n s ti tu t io n a li ty

In  o rd e r to m a k e c le a r h is su p p p o r t fo r a b il l  

th a t tra n s fe rre d ju r isd ic t io n o f p a te n t a p p e a ls 

f ro m  th e C o u rt o f  A p p e a ls o f th e D is tr ic t o f C o

lu m b ia to th e C o u rt o f C u sto m s A p p e a ls , T a f t 

w ro te to S e n a to r T h o m a s W a lsh (a b o v e ) , th e 

m o st in f lu e n tia l D e m o c ra t o n th e S e n a te Ju d i

c ia ry C o m m itte e , o u tl in in g w h y h e th o u g h t th e 

b il l  w a s c o n s ti tu t io n a l. A p p a re n tly , th e C h ie f 

Ju s tic e fe lt f re e to g iv e c o n s ti tu t io n a l a d v ic e to a 

p o li t ic a l o p p o n e n t.

o f  a s ta tu te to  a S e n a to r w h o w a s in  m a n y w a y s 

h is a rc h o p p o n e n t. I t  in d ic a te s h o w  u n e m b a r

ra sse d T a f t m u st h a v e fe lt a b o u t th e p ra c tic e . 

A p p a re n tly h e re g a rd e d th e c o n s ti tu t io n a l is

su e s p o se d b y th e s ta tu te a s u n c o n tro v e rs ia l 

a n d se tt le d . B u t c o n s ti tu t io n a l ju d g m e n t in  th e 

U n ite d S ta te s is se ld o m a se c u re th in g . T a f t 

p re m ise d h is a rg u m e n t o n th e fa c t th a t th e C o u rt 

o f  C u sto m s A p p e a ls w a s a n A rtic le  I  c o u r t, y e t 

w ith in  o n ly  th ir ty  y e a rs C o n g re ss w o u ld i tse lf 

d e c la re th e (n o w  re n a m e d ) C o u rt o f  C u sto m s 

a n d P a te n t A p p e a ls a n A rtic le I I I  c o u r t,1 4 6 a 

c o n c lu s io n su s ta in e d b y  th e S u p re m e C o u rt o f  

th e U n ite d S ta te s .1 4 7

In  th is c o u n try , a s d is t in c t f ro m  E n g la n d , 

th e in s t i tu t io n o f  ju d ic ia l re v ie w re n d e rs a d v i

so ry o p in io n s d a n g e ro u s ly u n c e r ta in , a n d th is 

p o se s a p o w e rfu l d ile m m a fo r  a C h ie f Ju s tic e 

w h o w o u ld a c c e p t re sp o n s ib i l i ty fo r  p u sh in g a
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le g is la t iv e a g e n d a fo r  ju d ic ia l re fo rm . F o r le g

is la t iv e c h a n g e c a n n o t b e p ro p o se d w ith o u t b e

in g  e n d o rse d , a n d h o w  c o u ld T a f t e n d o rse le g

is la t io n w ith o u t re n d e r in g a n a d v iso ry o p in

io n ?1 4 8

T h e d ia le c tic o f  th is d ile m m a is v iv id ly  e x

p o se d in  th e s to ry o f  T a f t’ s a tte m p t to re l ie v e 

fe d e ra l c o u r ts o f  th e f lo o d  o f  sm a ll c r im in a l c a se s 

th a t P ro h ib it io n h a d sw e p t in to th e ir ju r isd ic

t io n . N o t o n ly  d id  th e se c a se s c lo g th e d o c k e t, 

b u t fe d e ra l ju d g e s fo u n d th e m in te n se ly d e

m o ra liz in g .1 4 9 A lm o s t f ro m  th e d a y h e to o k o f 

f ic e T a f t b e lie v e d th a t le g is la t io n w a s n e e d e d 

to a llo w  U n ite d S ta te s C o m m iss io n e rs to try  

su c h c a se s .1 5 0 In  1 9 2 3 , a t th e se c o n d m e e tin g 

o f  th e C o n fe re n c e o f  S e n io r C irc u it Ju d g e s , T a f t 

p u sh e d th ro u g h a re so lu t io n to th e e f fe c t th a t 

“ in  p ro h ib it io n a n d o th e r m isd e m e a n o r c a se s”  

U .S . C o m m iss io n e rs b e a u th o r iz e d “ in  a ll  c a se s 

in  w h ic h th e d e fe n d a n ts d o n o t f i le  w ritte n d e

m a n d s fo r  ju ry  tr ia l , to  ta k e a n d f i le  w ritte n p le a s 

o f  g u il ty  a n d to  h e a r th e e v id e n c e o n p le a s o f  

n o t g u il ty  a n d to  f i le  in  c o u r t th e ir re p o r ts o f  th e 

c a se s a n d th e ir re c o m m e n d a tio n s o f  w h a t ju d g

m e n t sh o u ld b e e n te re d .” 1 5 1 T a f t re g a rd e d th is 

re so lu t io n a s o n e o f  th e “ m o st im p o r ta n t”  o f  

th e C o n fe re n c e .1 5 2

T h e re c o m m e n d a tio n w e n t n o w h e re , h o w 

e v e r , a n d so in  D e c e m b e r 1 9 2 5 T a f t o n h is o w n 

in i t ia t iv e so u g h t to  re v iv e th e p la n . H e w ro te 

to  R e p re se n ta tiv e G e o rg e S . G ra h a m , C h a ir o f  

th e H o u se Ju d ic ia ry C o m m itte e , a n d to  S e n a to r 

A lb e r t C u m m in s , C h a ir o f  th e S e n a te Ju d ic ia ry 

C o m m itte e , th a t h e w a s “ v e ry m u c h tro u b le d 

a b o u t th e c o n d it io n s th a t p re v a il in  th e D is tr ic t 

C o u rts o f  th e U n ite d S ta te s . T h e y a re b e in g 

d e m o ra l iz e d b y  th is p o lic e c o u r t b u s in e ss .”  T a f t 

p ro p o se d a n e la b o ra te le g is la t iv e sc h e m e to  

re m e d y th e s itu a tio n .

H o w  w o u ld th is su g g e s tio n s tr ik e 

y o u ? P ro v id e th a t in  e v e ry D is tr ic t th e re 

sh o u ld b e a p p o in te d a Ju d ic ia l C o m m is

s io n e r to se rv e d u r in g g o o d b e h a v io r , 

th a t h e sh o u ld h a v e a u th o r ity to h o ld 

c o u r t, try  ju ry  tr ia ls a n d h a v e ju r isd ic

t io n to try  m isd e m e a n o rs a n d fe lo n ie s , 

p u n ish m e n t fo r  w h ic h sh a ll n o t e x c e e d 

tw o  y e a rs’  im p r iso n m e n t; th a t h e sh o u ld 

b e g iv e n th e p o w e r to c o m p e l th e d e

fe n d a n ts to e le c t w h e th e r th e y d e s ire

R e p re se n ta tiv e G e o rg e G ra h a m (a b o v e ) , C h a ir 

o f th e H o u se Ju d ic ia ry C o m m itte e , to ld R e p re

se n ta tiv e D u n c a n D e n iso n o f I l l in o is  th a t th e 

C h ie f Ju s tic e h a d m e re ly a le r te d m e m b e rs o f  

C o n g re ss to a p ro b le m in n e e d o f so lu t io n , 

w ith o u t p ro p o s in g a n y p a r t ic u la r le g is la t iv e 

re sp o n se . T h is w a s , in fa c t, u n tru e : s ix m o n th s 

e a r l ie r T a f t h a d w ritte n to G ra h a m to p ro p o se 

le g is la t io n to a llo w U .S . C o m m iss io n e rs to  

h e a r e a se s a r is in g f ro m  P ro h ib it io n so a s to  

k e e p th e p e tty c r im in a l c a se s f ro m  c lo g g in g 

fe d e ra l d o c k e ts .

ju ry  tr ia ls w ith in  te n d a y s a f te r th e f i l 

in g o f  th e in fo rm a tio n o r th e in d ic t

m e n t; th a t h e sh o u ld b e re q u ire d to  

a c t a lso a s a re g u la r U n ite d S ta te s 

C o m m iss io n e r , a n d m ig h t b e c a lle d 

u p o n b y  th e D is tr ic t Ju d g e to a c t a s a 

M a ste r in  C h a n c e ry o r a R e fe re e . . . .

I d o n’ t th in k h e th o u g h t to b e a p

p o in te d b y th e P re s id e n t, b u t th a t a s 

Ju d ic ia l C o m m iss io n e r h is m ig h t b e 

re g a rd e d a s a n in fe r io r o f f ic e , a n d u n

d e r th e C o n s titu t io n h e c o u ld b e a p

p o in te d b y  th e D is tr ic t C o u rt.... C a n 

n o t y o u th in k th is o v e r a n d f ra m e a 

b il l?  S o m e th in g o u g h t to  b e d o n e . I  ju s t 

th ro w o u t th is su g g e s tio n , w ith th e 

h o p e th a t i t  m a y g e rm in a te in to so m e

th in g .1 5 3
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S ix  m o n th s la te r , in  th e c o u rse o f  d e b a te o n 

a b il l  to  a u th o r iz e th e a p p o in tm e n t o f  a d d it io n a l 

d is tr ic t ju d g e s , R e p re se n ta tiv e G ra h a m o b

se rv e d o n th e f lo o r o f  th e H o u se th a t h e w a s 

“ in  c o n fe re n c e w ith  re p re se n ta tiv e s o f  th e S e n

a te Ju d ic ia ry C o m m itte e a n d so m e o f  th e ju d g e s 

o f  th e S u p re m e C o u rt try in g  to  w o rk  o u t so m e 

sc h e m e b y w h ic h th e c o u r ts o f  th e U n ite d 

S ta te s m ig h t b e re l ie v e d o f  so m e o f  th e v e ry 

h e a v y b u rd e n s w h ic h th e y a re n o w  o b lig e d to  

c a rry .”  G ra h a m p le d g e d to  “ s tr iv e to  c re a te so m e 

p la n b y  w h ic h a m in o r ju d ic ia ry m a y b e c re

a te d .” 1 5 4 R e p re se n ta tiv e D u n c a n D e n iso n o f  

I l l in o is  ro se to  in q u ire in to  “ th e w isd o m o f  ta k

in g in to th e se c o n fe re n c e s , in  try in g to w o rk  

o u t le g is la t io n th a t w il l  re l ie v e th e c o u r ts o f  a 

p a r t o f  th e ir w o rk , th e m e m b e rs o f  th e S u p re m e 

C o u rt. D o e s th e g e n tle m a n th in k  th a t is a w ise 

p o lic y ?” 1 5 5 T h ro w n o n th e d e fe n s iv e , G ra h a m 

q u ic k ly  b a c k p e d a le d :

M r. G R A H A M . W e ll, w ith o u t p a ss in g a n y 

o p in io n u p o n th e w isd o m o f  th e p o lic y , i t  c a m e 

a b o u t w ith o u t o u r so lic i ta t io n a n d w e a tte n d e d 

s im p ly a s c o n fe re e s .

M r. D E N IS O N . In  th e c o n s ti tu t io n a l c o n

v e n tio n ... th a t th e o ry w a s a b a n d o n e d a s b e

in g  u n w ise , th e th e o ry o f  h a v in g th e S u p re m e 

C o u rt a d v ise th e C o n g re ss a s to le g is la t io n , 

a n d I  th in k  i f  w e sh o u ld re tu rn to  th a t p o lic y  i t  

w o u ld b e a d a n g e ro u s o n e .

M r.  G R A H A M . I  m a y sa y th a t th is c o n fe r

e n c e a ro se a n d w a s c a lle d th ro u g h th e in te r

v e n tio n o f  th e S u p re m e C o u rt ju d g e s , u p o n 

o n e o f  w h o m , th e C h ie f Ju s tic e , th e re d e p e n d e d 

th e d u ty o f  re v ie w in g th e w o rk  in  th e d is tr ic t 

c o u r ts a ll o v e r th e U n ite d S ta te s in  th e c o n

g e s te d d is tr ic ts a n d try in g to p ro v id e a re m

e d y . H e s im p ly c a lle d th e c h a irm a n a n d th e ra n k

in g  m e m b e r o f  e a c h Ju d ic ia ry C o m m itte e in  to  

a sk th e m to  ta k e u p th e su b je c t a n d se e i f  th e re 

c o u ld n o t b e so m e p la n d e v ise d . T h a t is a ll .

M r.  D E N IS O N . W h a t I  h a v e in  m in d is  th is . 

S u p p o se th e C o n g re ss sh o u ld e n a c t le g is la

t io n  th a t is in te n d e d to  c re a te so m e so r t o f  su b

o rd in a te c o u r ts to re l ie v e th e o th e r c o u r ts o f  

so m e o f  th e ir d u tie s , a n d a f te rw a rd s th e c o n s ti

tu t io n a l i ty o f  th e le g is la t io n sh o u ld b e ra ise d in

th e c o u r ts , i f  th e S u p re m e C o u rt h a d b e e n c o n

su lte d a n d a d v ise d in  th e p re p a ra tio n o f  th e 

la w , i t  se e m s to  m e i t  w o u ld b e e m b a rra ss in g , 

a n d I  d o n o t b e lie v e th e c o m m itte e o f  th e H o u se 

o u g h t to d o th a t.

M r. G R A H A M . I  th in k , p e rh a p s , e th ic a l ly 

th e g e n tle m a n is c o rre c t, a n d I  a m  n o t g o in g to  

d isp u te th a t p ro p o s it io n , b u t I  d o sa y i t  w a s 

p e r fe c tly c o m p e te n t fo r  th o se w h o h a d c h a rg e 

o f  th e c o u r t b u s in e ss th ro u g h o u t th e c o u n try 

to  c a ll o u r a tte n tio n to  i t  a n d a sk u s to  ta k e i t  u p 

in d e p e n d e n tly ; a n d th a t is a ll th a t w a s d o n e .

M r.  D E N IS O N . I  se e n o o b je c tio n to  th a t.

M r. G R A H A M . T h a t is a ll th a t w a s d o n e . 

T h e y w o u ld n o t b e ta k e n in to  c o n s id e ra tio n in  

f ra m in g th e le g is la t io n fo r  th e le g is la t iv e d u ty 

w o u ld re s t u p o n th e H o u se a n d th e S e n a te .1 5 6

T h e d ia lo g u e c r isp ly c a p tu re s th e d ile m m a 

o f  a n y A m e r ic a n C h ie f Ju s tic e a sp ir in g to  a d

v o c a te le g is la t iv e re fo rm . R e p re se n ta tiv e G ra

h a m d e f t ly d e fu se d D e n iso n’ s c h a lle n g e b y  

a sse r t in g th a t T a f t h a d m e re ly c a lle d th e a tte n

t io n o f  m e m b e rs o f  C o n g re ss to a p ro b le m in  

n e e d o f  so lu t io n , w ith o u t p ro p o s in g a n y p a r

t ic u la r le g is la t iv e re sp o n se . B u t w e k n o w  f ro m  

T a f t’ s c o rre sp o n d e n c e o f  s ix  m o n th s e a r l ie r th a t 

th is w a s n o t tru e . H a d th e re a l fa c ts b e e n k n o w n , 

T a f t’ s “ e m b a rra ssm e n t”  w o u ld in d e e d h a v e 

b e e n a c u te .

T a f t a p p a re n tly to o k th e p o in t. W h e n 

F ra n c e s C a ffe y su b se q u e n tly w ro te h im  to  in 

q u ire a b o u t th e s ta tu s o f  th e 1 9 2 3 re c o m m e n

d a tio n o f  th e C o n fe re n c e o f  S e n io r C irc u it 

Ju d g e s so a s to b e a b le m o re e f fe c tiv e ly to  

lo b b y fo r  b il ls  e x p a n d in g th e ju r isd ic t io n o f  U .S . 

C o m m iss io n e rs th e n p e n d in g b e fo re C o n

g re ss ,1 5 7 T a f t re sp o n d e d w ith  u n c h a ra c te r is t ic 

c a u tio n : “ I  h a v e to b e c a re fu l in  ta k in g p a r t 

m y se lf in  th e p re p a ra tio n o f  su c h a b il l ,  b e c a u se 

a n y b il l  is l ik e ly  to  c o m e b e fo re o u r C o u rt fo r  

in te rp re ta tio n a n d in q u iry in to i ts v a lid ity .” 1 5 8 

T a f t’ s z e a l to  re fa sh io n ju d ic ia l a d m in is tra t io n 

h a d b e e n c h e c k e d b y  th e in s t i tu t io n a l re a l i t ie s 

o f  A m e r ic a n ju d ic ia l re v ie w .

S o m e tim e s , h o w e v e r , th a t z e a l p u sh e d T a f t 

p la in ly  b e y o n d w h a t w o u ld to d a y b e re g a rd e d
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a s e le m e n ta ry n o rm s o f  ju d ic ia l p ro p r ie ty . T h e 

s tro n g te m p ta tio n s g e n e ra te d b y h is u rg e n t 

se n se o f  re sp o n s ib i l i ty fo r  th e fe d e ra l ju d ic ia l 

b ra n c h a re w e ll re v e a le d b y  h is s tru g g le a g a in s t 

S . 6 2 4 , a b il l  sp o n so re d b y  S e n a to r T h a d d e u s 

C a ra w a y o f  A rk a n sa s th a t w o u ld m a k e i t  re

v e rs ib le e rro r fo r  a fe d e ra l ju d g e to  c o m m e n t o n 

th e c re d ib i l i ty  o f  w itn e sse s o r th e w e ig h t o f  th e 

e v id e n c e .1 5 9 M o st s ta te s p ro h ib ite d ju d g e s f ro m  

su c h c o m m e n ts , a n d T a f t h a d lo n g re g a rd e d 

th e se p ro h ib it io n s a s e m p o w e r in g “ a c u te a n d 

e lo q u e n t c o u n se l fo r  th e d e fe n se”  to  p ro m o te 

“ a n a tm o sp h e re o f  fo g a n d e rro r a n d c o n fu

s io n ,”  a n d so d ra s tic a l ly to im p e d e th e o rd e r ly 

a d m in is tra t io n o f  ju s t ic e .1 6 0 F o r d e c a d e s h e h a d 

ta k e n e v e ry o p p o r tu n ity p a ss io n a te ly to o p

p o se th e m .1 6 1 S o w h e n S . 6 2 4 w a s a p p ro v e d b y  

th e S e n a te Ju d ic ia ry C o m m itte e a n d th e n b y  

th e S e n a te i tse lf , T a f t w a s g a lv a n iz e d in to a c

t io n .

“ I  a m  try in g to  p re v e n t th e p a ssa g e o f  a b il l  

a im e d a t th e u se fu ln e ss o f  th e F e d e ra l c o u r ts ,”  

h e w ro te to  h is w ife :

w h ic h se e k s to  d e n y to  F e d e ra l Ju d g e s 

th e p o w e r to c o m m e n t o n th e e v i

d e n c e a s th e E n g lish Ju d g e s d o . T h is 

h a s a lw a y s b e e n d o n e in  th e F e d e ra l 

C o u rts a n d h a s c o n tr ib u te d m u c h to  

th e ir e f fe c tiv e n e ss . N o w  th e se d e m a

g o g u e s a n d d a m a g e la w y e rs a re a t

te m p tin g to  p u t th e F e d e ra l C o u rts o n 

th e b a s is o f  th e S ta te c o u r ts in  th is 

re g a rd . T h e b il l  h a s p a sse d th e S e n

a te a n d th e S e n a to rs y ie ld e d su p in e ly , 

e x c e p t R e e d o f  P e n n sy lv a n ia . I t  h a s 

b e e n re p o r te d o u t o f  th e H o u se Ju d i

c ia ry C o m m itte e , b u t I  a m h o p in g to  

h o ld i t  o v e r u n ti l th e n e x t se ss io n , in  

w h ic h c a se I  fe e l fa ir ly  c o n f id e n t th a t 

I  c a n in d u c e th e P re s id e n t to v e to i t ,  

a n d I  b e lie v e h is v e to w o u ld p re v e n t 

i ts p a ssa g e . T h e re is a se r io u s q u e s

t io n a s to  w h e th e r i t  is c o n s ti tu t io n a l, 

b u t I  w o u ld p re fe r m u c h to h a v e it  

b e a te n th ro u g h a v e to th a n to th ro w  

u p o n th e C o u rt th e q u e s tio n o f  i ts c o n

s ti tu t io n a li ty .1 6 2

T a f t a tte m p te d to  se c u re a c o m m itm e n t f ro m  

Ju d ic ia ry C o m m itte e C h a ir G e o rg e S . G ra h a m to

h o ld h e a r in g s o n th e b il l  in  th e H o u se , a n d h e 

so u g h t “ to h a v e th e v a r io u s B a r A sso c ia t io n s 

. . . a p p ly to th e c o m m itte e to b e h e a rd u p o n 

th is b il l  in  o p p o s it io n to i t ,  b o th o n th e g ro u n d 

o f  i ts d o u b tfu l c o n s ti tu t io n a li ty a n d a lso b e

c a u se o f  i ts in te r fe re n c e w ith  th e e f f ic ie n c y o f  

th e F e d e ra l c o u r ts .” 1 6 3

N o t c o n te n t w ith  th is b la ta n tly p o li t ic a l m a

n e u v e r in g a n d m o b il iz a tio n , T a f t o n D e c e m b e r 

2 ,1 9 2 4 , c o m p o se d a re m a rk a b le M e m o ra n d u m 

in  o p p o s it io n to  th e b il l .  T h e c o v e r sh e e t to  th e 

M e m o ra n d u m , w h ic h T a f t a p p a re n tly d ra f te d 

fo r  h is o w n re c o rd s , s ta te s :

I  a m  e x c e e d in g ly a n x io u s to  b e a t th e 

b il l ... b e c a u se i t  w il l  re a l ly g re a tly in 

te r fe re w ith  th e F e d e ra l ju d ic ia l sy s te m .

I  w a s a b le to h o ld th e b il l  o f f  la s t se s

s io n th ro u g h C h a irm a n G ra h a m a n d S n e ll 

o f  th e R u le s C o m m itte e in  th e H o u se . I  

h a v e b e e n to se e th e A tto rn e y G e n e ra l 

o n c e o r tw ic e a b o u t i t  a n d I  sa w th e 

P re s id e n t th is m o rn in g a n d a sk e d h im  

to re a d th is m e m o ra n d u m . I  a m q u ite 

s in e th a t h e w il l  b e in c l in e d to v e to th e 

b il l ,  b u t i t  o u g h t n o t to  c o m e to  h im , a n d 

I  th in k th e A tto rn e y G e n e ra l su g g e s ts 

h is se n d in g fo r G ra h a m a n d N ic k  

L o n g w o rth to  se e w h e th e r i t  c a n n o t b e 

sh e lv e d . I  su b m itte d th e m e m o ra n d u m 

to  V a n D e V a n te r [s ic ] a n d h e fu l ly  a p

p ro v e d th e s ta te m e n t, b u t h e th o u g h t 

th a t I  p u t a l i t t le  to o m u c h a d m ira tio n 

fo r  th e E n g lish in  i t .  H o w e v e r, a s th is is 

n o t to  b e p u b lish e d a n d is o n ly  a c o n f i

d e n tia l m e m o ra n d u m fo r  th e P re s id e n t 

a n d th e A tto rn e y G e n e ra l, a n d a s I  h a v e 

o n ly  g iv e n o u t o n e c o p y in  a d d it io n to  

th a t g iv e n to  V a n D e v a n te r , th e re is n o 

o c c a s io n fo r  c h a n g in g m y  v ie w  w h ic h 

is s ta te d h e re in , o r a m e lio ra tin g i t  w ith  

re fe re n c e to p re ju d ic e s a g a in s t E n

g la n d .1 6 4

T h e M e m o ra n d u m i tse lf is a tw e lv e -p a g e 

d o c u m e n t a rg u in g th a t th e C a ra w a y b il l  w o u ld 

g re a tly “ w e a k e n th e u se fu ln e ss a n d e f f ic ie n c y 

o f  F e d e ra l C o u rts in  th e d isp a tc h o f  b u s in e ss 

in v o lv in g  ju ry  tr ia ls .” 1 6 5 O n  p a g e s ix  th e M e m o

ra n d u m a d d re sse s th e “ q u e s tio n . . . w h e th e r 

C o n g re ss m a y b y  la w  e f fe c t th is d e m o ra l iz in g
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a ssa u lt o n th e tr ia ls in  o u r F e d e ra l C o u rts . F o r

tu n a te ly th e r ig h t o f  th e Ju d g e to  e x e rc ise th is 

p o w e r o f  su m m in g u p to  a  ju ry  u p o n th e fa c ts is 

c o n fe rre d u p o n h im  b y  th e C o n s titu t io n o f  th e 

U n ite d S ta te s , a n d c a n n o t b e ta k e n a w a y b y  

le g is la t io n .” 1 6 6 T h e re m a in d e r o f  th e M e m o ra n

d u m c o n s ti tu te s a d e ta i le d a rg u m e n t fo r th is 

p ro p o s it io n , c o n c lu d in g :

In  v ie w  o f  th e se a u th o r it ie s , i t  c a n 

n o t b e th a t C o n g re ss m a y ta k e a w a y th e 

p o w e r o f  a Ju d g e o f  a U n ite d S ta te s 

C o u rt in  c a rry in g o n a  ju ry  tr ia l , to  c o m

m e n t o n th e e v id e n c e a n d e v e n e x p re ss 

h is o p in io n o n th e fa c ts , i f  h e le a v e s th e 

q u e s tio n o f  fa c ts c le a r ly to  th e ju ry  u lt i 

m a te ly . I t  w a s a n e sse n tia l e le m e n t o f  a 

ju ry  tr ia l in  th e E n g lish c o u r ts w h e n th e 

D e c la ra tio n o f In d e p e n d e n c e w a s 

s ig n e d a n d o u r C o n s titu t io n w a s f ra m e d 

a n d a d o p te d a n d w h e n th e 7 th A m e n d

m e n t b e c a m e p a r t o f  i t .  T h a t b e in g tru e , 

C o n g re ss m a y n o t im p a ir th e in s t i tu t io n 

b y  a tte m p tin g to  re s tra in F e d e ra l Ju d g e s 

f ro m  th e d isc re tio n to  e x e rc ise th e p o w e r 

v e s te d in  th e m b y th e fu n d a m e n ta l 

la w .1 6 7

T h e M e m o ra n d u m is a s tu n n in g d o c u m e n t. 

I t  is  a fu l ly  d e v e lo p e d a d v iso ry o p in io n , c ra f te d 

b y  T a f t fo r  th e e x p lic i t p u rp o se o f  a f fe c tin g th e 

o u tc o m e o f  le g is la t io n . T a f t k n e w th a t th e 

M e m o ra n d u m w a s e th ic a l ly su sp e c t, w h ic h is 

w h y  h e c o n tro l le d so t ig h tly  i ts d isse m in a tio n . 

I t  is re v e a lin g th a t a t f i rs t T a f t c irc u la te d th e 

M e m o ra n d u m o n ly  to  th e P re s id e n t, w ith  w h o se 

s tru c tu ra l p o s it io n v is -a -v is C o n g re ss T a f t 

c le a r ly fe lt a s tro n g a f f in ity .

A s C a ra w a y c o n tin u e d to  p re ss h is le g is la

t io n , h o w e v e r , T a f t g re w b o ld e r . In  M a rc h h e 

w ro te to h is b ro th e r H e n ry th a t “ W e s to p p e d 

th e C a ra w a y b il l  to  ta k e a w a y th e p o w e r o f  th e 

F e d e ra l Ju d g e s in  c h a rg in g a  ju ry , a n d I  a m  g o

in g  to  ta k e t im e b y  th e fo re lo c k to  p r im e S e n a

to r D a v id R e e d o f  P e n n sy lv a n ia o n th e p ro b

a b le u n c o n s ti tu t io n a li ty o f  su c h a la w .” 1 6 8 T a f t 

e n c lo se d a c o p y o f  h is M e m o ra n d u m ,1 6 9 a n d in  

M a y  h e su g g e s te d to  H e n ry th a t “ I f  I  w e re y o u 

I  w o u ld o p e n a c o rre sp o n d e n c e w ith  th e o n ly  

m a n w h o o p p o se d i t  in  th e S e n a te , a n d th a t 

w a s S e n a to r R e e d o f  P e n n sy lv a n ia . Y o u  m ig h t

se n d a c o p y o f  i t  a lso to  S e n a to r C u m m in s a n d 

a n o th e r o n e to  S e n a to r G il le tt . D o n’ t  m a k e m e 

th e a u th o r o f  i t ,  fo r  re a so n s th a t y o u w il l  u n d e r

s ta n d .” 1 7 0

T a f t’ s o p p o s it io n to  th e C a ra w a y b il l  n e v e r 

d id e ru p t in to sc a n d a l, a lth o u g h th is se e m s 

m o re a m a tte r o f  lu c k  th a n a n y th in g e lse . T h e 

v e ry in te n s ity th a t T a f t b ro u g h t to  th e c a u se o f  

ju d ic ia l a d m in is tra t io n b e tra y e d h im  in to a c

t io n s th a t c o u ld sc a rc e ly b e d e fe n d e d in  p u b

l ic . O f  c o u rse , o n  th e o th e r s id e o f  th e c o in , i t  is 

n o d o u b t d u e to  T a f t’ s v ig o ro u s in te rv e n tio n s 

th a t fe d e ra l ju d g e s e n jo y to  th is d a y th e tra d i

t io n a l c o m m o n la w  p re ro g a tiv e to  c o m m e n t o n 

th e w e ig h t o f  e v id e n c e a n d th e c re d ib i l i ty o f  

w itn e sse s .1 7 1 B u t th is re su lt c a n n o t ju s t i fy  th e 

m e a n s T a f t u se d , w h ic h c a n o n ly  b e e x p la in e d 

b y  re fe re n c e b o th to  th e p a ss io n o f  h is c o m m it

m e n t a n d to th e in h e re n t a m b ig u it ie s o f  th e 

E n g lish m o d e l o f  a  ju d ic ia l e x e c u tiv e a d m in is

tra to r . T a f t’ s o p p o s it io n to  S . 6 2 4 d e m o n s tra te s 

w h a t a d a n g e ro u s m o d e l th is c o u ld b e w h e n 

tra n sp o se d to  th e A m e r ic a n c o n te x t.

IV

I t  w a s sa id o f  T a f t th a t th e c h ie f ju s t ic e sh ip 

w a s h is “ m a n ife s t d e s tin y .” 1 7 2 C e rta in ly h e 

f re e ly a d m itte d th a t th e o f f ic e w a s “ th e a m b i

t io n  o f  m y  l i fe .” 1 7 3 W h e n T a f t f in a l ly  a tta in e d 

th a t a m b it io n , i t  w a s a f te r a lo n g c a re e r o f  e x

e c u tiv e a d m in is tra t io n : a s G o v e rn o r o f  th e P h il

ip p in e s , S e c re ta ry o f  W a r, a n d P re s id e n t o f  th e 

U n ite d S ta te s . T a f t b ro u g h t th is e x p e r ie n c e w ith  

h im  a s h e a p p ro p r ia te d th e ro le o f  C h ie f Ju s tic e 

a n d m a d e i t  h is o w n . I t  w a s n a tu ra l fo r  h im  to  

re g a rd th e a d m in is tra t iv e d u tie s o f  th e c h ie f ju s

t ic e sh ip a s a n a lo g o u s to  th e e x e c u tiv e re sp o n

s ib i l i t ie s w ith  w h ic h h e w a s so fa m il ia r , e sp e

c ia l ly  b e c a u se th e re w e re p o w e rfu l E n g lish p re

c e d e n ts fo r  th is a p p ro a c h to  ju d ic ia l a d m in is

tra t io n .

T h e m o st la s t in g e f fe c t o f  T a f t’ s u n iq u e p e r

sp e c tiv e w a s i ts ro o t a ssu m p tio n th a t th e fe d

e ra l ju d ic ia ry w a s n o t a c o lle c t io n o f  in d e p e n

d e n t ju d g e s , b u t in s te a d a u n if ie d b ra n c h o f  

g o v e rn m e n t w ith  fu n c tio n a l o b lig a tio n s . N o  

C h ie f Ju s tic e a f te r T a f t h a s b e e n a b le to  e sc a p e 

b e in g e v a lu a te d o n  h is fu lf i l lm e n t  o f  th e se o b li

g a tio n s . In  th is re g a rd , T a f t d id  in d e e d tra n s

fo rm  th e o f f ic e o f  C h ie f Ju s tic e .
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B u t T a f t, f lu sh w ith  th e e n th u s ia sm o f  a n e w 

id e a , a n d f i l le d  w ith  th e c o n ta c ts a n d a ssu ra n c e 

o f  a n a d m ire d e x -P re s id e n t, p u sh e d th is p e r

sp e c tiv e to  i ts n a tu ra l l im its . T h e d if f ic u lty  h e 

e n c o u n te re d , b u t c le a r ly d id  n o t fu l ly  c o n c e p

tu a l iz e , w a s th a t e x e c u tiv e a d m in is tra t io n in  th e 

c o n te x t o f  a re g im e o f  se p a ra tio n o f  p o w e rs 

c o n ta in s im p o r ta n t e le m e n ts th a t a re e sse n tia l ly 

p o li t ic a l, a n d th a t th e re fo re s ta n d in  te n s io n 

w ith  A m e r ic a n id e a ls o f  ju d ic ia l n o n p a r t isa n sh ip 

a n d w ith  th e A m e r ic a n in s t i tu t io n o f  ju d ic ia l 

re v ie w . T a f t s tru g g le d w ith  th is te n s io n 

th ro u g h o u t h is te n u re a s C h ie f Ju s tic e , a c tin g 

in  w a y s th a t fe l l  o n d if fe re n t s id e s o f  w h a t to 

d a y m ig h t b e re g a rd e d a s o b v io u s e th ic a l 

b o u n d a r ie s .

T a f t tru ly  d e se rv e s to  b e k n o w n a s th e fa

th e r o f  fe d e ra l ju d ic ia l m a n a g e m e n t. W e c a n 

le a rn f ro m  h is d if f ic u lt ie s , h o w e v e r , h o w  su b tle 

a n d c o m p le x is th e re la t io n sh ip b e tw e e n th e 

im p e ra tiv e s o f  ju d ic ia l m a n a g e m e n t a n d A m e r i

c a n n o rm s o f  p ro p e r ju d ic ia l b e h a v io r . C h ie f 

Ju s tic e s a f te r T a f t c a n n o lo n g e r sh a re h is n a

iv e P ro g re ss iv e fa ith in  th e n e u tra l i ty o f  d is in

te re s te d a d m in is tra t io n . In  o u r o w n fa l le n w o r ld  

o f  p o s t-P ro g re ss iv e d is i l lu s io n , C h ie f Ju s tic e s 

m u st so m e h o w n e g o tia te b e tw e e n th e n e c e ss i

t ie s o f  fu n c tio n a l ra t io n a li ty a n d th e re q u ire

m e n ts o f  ju d ic ia l n e u tra l i ty . I f  T a f t c a n te a c h u s 

a n y th in g , i t  is th a t th is n e g o tia t io n w il l  b e n e i

th e r c le a r n o r e a sy .

E n d n otes

1 F ro m 1 9 1 3 th ro u g h 1 9 2 1 T a f t w a s K e n t P ro fe sso r o f  

C o n s titu t io n a l L a w  a t th e Y a le L a w  S c h o o l.

2H e rb e r t H o o v e r , “ A d d re ss C o m m e m o ra tin g th e 2 0 th 

A n n iv e rsa ry o f  th e B o y S c o u ts o f  A m e r ic a ,”  M a rc h 

1 0 , 1 9 3 0 , P u b lic P ap ers of th e P resid en ts of th e  

U n ited S ta tes: H erb ert H oover , Jan u ary 1 to  

D e c e m b e r 3 1 , 1 9 3 0 p . 8 7 (1 9 7 6 ) . YXWVUTSRQPONMLKJIHGFEDCBAS ee “ W ill ia m  

H o w a rd T a f t,”  T h e N ew Y o rk T im es, M a rc h 9 , 1 9 3 0 , 

S e c tio n 2 , p . 1 : “ O f  so m e p u b lic m e n , w h e n th e y p a ss  

in to th e sh a d o w e d v a lle y , i t  is sa id th a t th e y a re th e 

m o st a d m ire d o f  th e ir g e n e ra tio n . . . b u t a b o u t M r.  

T a f t th e re is a u n iv e rsa l a g re e m e n t th a t h e m a d e h im 

se lf th e m o st lo v e d . A lre a d y th e la n g u a g e o f  a f fe c tio n 

h a s b e e n e x h a u s te d .” S ee “ M r. T a f t’ s P la c e in  A ll  

H e a rts ,”  L ite ra ry D ig est, M a rc h 2 2 , 1 9 3 0 , p . 1 5 ; “ W il 

l ia m  H o w a rd T a f t,”  T h e W o rld ,M a rc h 1 0 ,1 9 3 0 ,p . 1 0 (“ F e w 

m e n h a v e h a d h is o p p o r tu n ity to  w a tc h th e a tt i tu d e o f  th e 

A m e r ic a n p e o p le r ip e n o v e r a p e r io d o f  so m a n y y e a rs in to  

a m o re u n iv e rsa l fe e l in g o f  w a rm a f fe c tio n a n d d e e p c o n

f id e n c e .” )

A ffe c tio n fo r T a f t tra n sc e n d e d p a r t isa n a n d e v e n

id e o lo g ic a l l in e s . T h e D e m o c ra tic g o v e rn o r o f  N e w  Y o rk , 

F ra n k l in D e la n o R o o se v e lt, o rd e re d N e w  Y o rk  s ta te f la g s 

to  b e h u n g a t h a lf s ta f f fo r  th ir ty  d a y s to  h o n o r T a f t, p ro

c la im in g :

T h e p a ss in g o f  W ill ia m  H o w a rd T a f t. . . 

b r in g s a fe e l in g o f  u n iv e rsa l so rro w to th e 

p e o p le o f  N e w  Y o rk . H is m a n y y e a rs o f  p u b lic 

se rv ic e in  w id e f ie ld s a n d th e s im p lic i ty a n d 

g e n e ro s ity o f  h is p e rso n a li ty w il l  b e h e ld a l

w a y s in  a f fe c tio n a te e s te e m .

“ S ta te T r ib u te to T a f t,”  T h e N ew Y o rk T im es, M a rc h 

1 0 , 1 9 3 0 , p . 5 . E v e n S e n a to r H ira m Jo h n so n , a p ro

g re ss iv e fo l lo w e r o f  T h e o d o re R o o se v e lt f ro m  C a li

fo rn ia , o n e o f  o n ly fo u r S e n a to rs to v o te a g a in s t T a f t’ s 

c o n f irm a tio n in 1 9 2 1 , c o u ld a f f irm  to th e p re ss th a t

O f  re c e n t y e a rs I  h a v e b e c o m e v e ry fo n d o f  

C h ie f Ju s tic e T a f t. I t  w a s w ith  th e u tm o s t re

g re t th a t I  le a rn e d o f  th e n e c e ss ity o f  h is re s

ig n a tio n . I fe e l th a t h e h a s re n d e re d a g re a t 

a n d la s t in g p u b lic se rv ic e a n d th a t h is d e a th is 

a v e ry se v e re lo ss to th e n a tio n .

“ T a f t’ s L ife  P ra ise d a s T ru ly  A m e r ic a n ,”  T h e N ew 

Y o rk T im es, M a rc h 9 , 1 9 3 0 , p . 2 6 . T a f t’ s a c c o m p lish

m e n ts a s C h ie f Ju s tic e c a n b e m e a su re d a g a in s t 

Jo h n so n’ s a sse ssm e n t o f  n in e y e a rs e a r l ie r , o n Ju ly 1 , 

1 9 2 1 , w h e n h e w ro te :

I  fe lt th a t I  w o u ld b e fa lse to th e o ld  R o o se v e lt 

f ig h t, fa lse to e v e ry p r in c ip le in  w h ic h I  b e

l ie v e d , fa lse to m y se lf , a n d fa lse to m y c o u n

try , i f  I v o te d fo r T a f t’ s c o n f irm a tio n . . . . 

Y e s te rd a y , w e m a y h a v e c h a n g e d th e c o u rse 

o f  o u r c o u n try , w e m a y h a v e a lte re d th e h is

to ry o f  th e w o r ld b y p la c in g in  th e p o s it io n 

w h e re h e w a s th e d e c id in g v o te in  th e m o st 

p o w e rfu l tr ib u n a l o f  th e u n iv e rse , a m a n d e

v o id o f  le a rn in g , ju d ic ia l te m p e ra m e n t, a n d o f  

p r in c ip le .

Jo h n so n to R a y m o n d R o b in s , H ira m Jo h n so n P a p e rs . 

’ “ L e a d e rs H e re L a u d C h a ra c te r o f  T a f t,”  T h e N ew Y o rk 

T im es, M a rc h 9 , 1 9 3 0 , p . 2 6 . S ee “ Ju d g e M o rto n 

R a n k s T a f t w ith  G re a te s t: P u ts H is S e rv ic e B e s id e s 

th a t o f  M a rsh a ll ,”  B o sto n G lo b e , F e b ru a ry 4 , 1 9 3 0 , p . 

1 6 .

4 R o b e rt M . M e n n e l a n d C h r is t in e L . C o m p sto n , e d s ., 

H olm es an d F ran k fu rter: T h eir C orresp on d en ce , 

1912-1934 , p . 2 4 9 (U n iv e rs ity P re ss o f  N e w E n g la n d 

1 9 9 6 ) .

5 “ P re s id e n t N a m e s H u g h e s C h ie f Ju s tic e a s T a f t R e

s ig n s B e c a u se o f  I l l  H e a lth W h e n T r ip  to A sh e v il le 

F a ils to A id  H im ,”  T h e N ew Y o rk T im es, F e b ru a ry 4 , 

1 9 3 0 , p . 2 .

6 S ee V a le r ie Je a n C o n n e r, T h e N ation a l W ar L ab or  

B oard : S tab ility , S ocia l Ju stice , an d th e V olu n 

tary S ta te in W orld W ar I (U n iv e rs ity o f  N o rth 

C a ro l in a P re ss 1 9 8 3 ) .

’ “ C h ie f Ju s tic e T a f t,”  L o s A n g e les T im es, Ju ly 2 , 1 9 2 1 , 

p . 4 :

P e c u lia r ly e n o u g h , C h ie f Ju s tic e T a f t h a s
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e n jo y e d a v a s tly g re a te r p o p u la r i ty s in c e h e 

re t ire d f ro m  th e p re s id e n c y th a n d u r in g th e 

p e r io d w h e n h e w a s th e n a tio n’ s C h ie f E x e c u

t iv e . T h e to le ra n t m a n n e r in  w h ic h h e e n

d u re d d e fe a t, th e u n se lf ish su p p o r t h e g a v e to  

th e m a n w h o h a d d e fe a te d h im  fo r th e p re s i

d e n c y , th e se lf -e f fa c e m e n t w h ic h h e p ra c tic e d 

d u r in g th e s tir r in g m o n th s o f  th e w a r p e r io d , 

th e lo g ic w h ic h h e b ro u g h t to b e a r in  su p p o r t

in g th e c a u se o f  r ig h t a n d ju s t ic e , b o th w h ile 

th e f ig h tin g w a s in  p ro g re ss a n d d u r in g th e 

p e a c e n e g o tia t io n s— a ll th e se th in g s w e re 

n o te d b y th e A m e r ic a n p e o p le a n d re m e m

b e re d . T h e a lm o s t u n a n im o u s a p p ro v a l w h ic h 

g re e te d h is a p p o in tm e n t, b o th b y th e S e n a te 

a n d b y th e c o u n try a t la rg e , g o e s fa r to d is

p ro v e th e th e o ry th a t re p u b lic s a re u n g ra te fu l 

o r th a t th e y h a v e sh o r t m e m o r ie s .

T h e p e rc e p tio n th a t n a tio n a l p u b lic o p in io n s tro n g ly 

fa v o re d T a f t w a s w id e ly sh a re d . YXWVUTSRQPONMLKJIHGFEDCBAS ee, e .g ., “ C h ie f Ju s

t ic e T a f t,”  T h e L ite ra ry D ig est, Ju ly 1 6 , 1 9 2 1 , p . 1 3 . 

E v e n T h e N ew R ep u b lic o b se rv e d th a t “ T h e p re ss g re e ts 

M r. T a f t’ s a p p o in tm e n t w ith  a lm o s t u n iv e rsa l a c c la im .”  

“ M r. C h ie f Ju s tic e T a f t,” T h e N ew R ep u b lic , Ju ly 2 7 , 

1 9 2 1 , V o lu m e 2 7 , p .2 3 0 .

8 “ T a f t G a in e d P e a k s in  U n u su a l C a re e r ,”  T h e N ew Y o rk 

T im es, M a rc h 9 , 1 9 3 0 , p . 2 7 . T h e N ew R ep u b lic c h a r

a c te r iz e d th e re m a rk a b le sh a p e o f  T a f t’ s c a re e r in  th is 

w a y :

I t  c a n b e sa id o f  W ill ia m  H o w a rd T a f t th a t a t 

th e m o m e n t w h e n h e le a v e s th e S u p re m e C o u rt 

h is re p u ta tio n w ith  th e A m e r ic a n p e o p le is  

u n d o u b te d ly h ig h e r th a n e v e r b e fo re . H is te rm 

a s P re s id e n t sa w a s te a d y d im in u tio n in  h is 

p re s tig e w h ic h w a s re f le c te d in  th e d ism a l fa i l

u re o f  h is c a n d id a c y in 1 9 1 2 , a t a t im e w h e n , 

a c c o rd in g to th e g e n e ra l p o li t ic a l c u s to m o f  

A m e r ic a , h e sh o u ld h a v e h a d a n a lm o s t a u to

m a tic re e le c tio n . S in c e th e n , b y h is m o d e s ty , 

g e n ia l i ty a n d u n f la g g in g e n e rg y in  h is w o rk , 

h e h a s re h a b il i ta te d h im se lf to a n e x te n t w h ic h  

n o o n e w o u ld h a v e v e n tu re d to p re d ic t e ig h

te e n y e a rs a g o .

“ T h e W e e k ,”  T h e N ew R ep u b lic , v o lu m e L X 1 , F e b ru

a ry 1 2 , 1 9 3 0 , p . 3 1 0 .

9 “ C h ie f Ju s tic e T a f t,”  N ew Y o rk W o rld , F e b ru a ry 4 , 

1 9 3 0 , p .1 0 .

1 0 “ Ju d ic ia ry : H u g h e s fo r T a f t,”  T im e M a g a zin e , V o l 

u m e X V ,  N o . 6 , F e b ru a ry 1 0 , 1 9 3 0 , p p . 1 1 -1 2 .

1 1 D u r in g th e p e r io d f ro m  O c to b e r 1 9 2 2 th ro u g h Ju ly 

1 9 2 9 , w h e n S u th e r la n d w a s o n th e C o u rt, h e a u th o re d 

1 4 2 o p in io n s fo r th e C o u rt. T a f t, in  c o n tra s t, w ro te 

2 2 2 o p in io n s fo r th e C o u rt d u r in g th a t sa m e p e r io d . 

D u r in g th e s ix te rm s b e tw e e n O c to b e r 1 9 2 3 a n d Ju ly 

1 9 2 9 , w h e n b o th B u tle r a n d S a n fo rd w e re o n th e C o u rt, 

th e y a u th o re d , re sp e c tiv e ly , 1 5 3 a n d 1 2 3 o p in io n s fo r  

th e C o u rt. T a f t w ro te 1 7 6 .

1 2 H o lm e s to H a ro ld J . L a sk i, Ja n u a ry 1 5 , 1 9 2 2 , in  

M a rk D e W o lfe H o w e , e d ito r , 1 H olm es-L ask i L et

ters: T h e C orresp on d en ce of M r. Ju stice H olm es  

an d  H aro ld  J . L ask i, 1916-1935 , p . 3 9 8 (H a rv a rd

U n iv e rs ity P re ss 1 9 5 3 ) .

1 3 T a f t re a d ily a d m itte d th a t “ I  h a v e g re a t d if f ic u lty  

m y se lf in  th e m a tte r”  o f  “ ju d ic ia l s ty le .” T a f t to  

C ly d e B . A itc h iso n , D e c e m b e r 4 , 1 9 2 5 , T a f t P a p e rs , 

R e e l 2 7 8 . T a f t w ro te p la in t iv e ly to H o lm e s in  a p p re

c ia t io n o f  H o lm e s’ o p in io n s : “ W h e n I  re a d th e m , I  

m a rv e l. T h e y re a d so w e ll a n d so e a s ily a n d I  a sk w h y  

c a n’ t I , b u t I  c a n’ t .”  L e tte r to O liv e r W e n d e ll H o lm e s , 

M a y 6 , 1 9 2 7 , H o lm e s P a p e rs , R e e l 3 8 . A n d h e c o n

fe sse d to H o lm e s th a t “ I re g a rd y o u r p o w e r ... to  

c o n c e n tra te o n th e p o in t in  fe w  w o rd s w ith  a d m ira tio n 

a n d a w e .” H o lm e s P a p e rs , D u cke tt &  C o . v . U n ited 

S ta tes, 2 6 6 U .S . 1 4 9 (1 9 2 4 ) .

1 4 S u th e r la n d’ s o p in io n s , a lth o u g h e x p re ss in g th e sa m e 

g e n e ra l c o n se rv a tiv e v is io n a s T a f t’ s , a re b y c o n tra s t 

b a ld ly id e o lo g ic a l a n d so re m a in in  th e c a n o n , i f  o n ly  

a s fo i ls .

1 5“ W ill ia m  H o w a rd T a f t,”  L o s A n g e les T im es, M a rc h 

1 0 , 1 9 3 0 , p . 4 . S ee S te p h e n B o n sa i, “ T h e M a n W h o 

S e rv e d U s— T a f t,”  W o rld ’s W o rk , A p r i l  1 9 3 0 , p . 7 9 : 

“ W h ile a s C h ie f Ju s tic e o f  th e U n ite d S ta te s M r. T a f t 

d e liv e re d se v e ra l n o ta b le o p in io n s o f  a p io n e e r in g q u a l

i ty , i t  is c e r ta in th a t h is w o rd s w il l  n o t b e s tu d ie d a n d  

p o n d e re d o v e r a s , sa y , th e d e c is io n s o f  M a rsh a ll , o f  

T a n e y , o r e v e n o f  F u lle r .”

1 6 B o n sa i, “ T h e M a n W h o S e rv e d U s— T a f t,”  W o rld’s  

W o rk , A p r i l  1 9 3 0 , p . 7 9 . T h e L o s A n g e les T im es o p in e d 

th a t T a f t’ s “ n a m e w il l . .. b e . . . c o n n e c te d w ith  ... th e 

sp e e d in g u p a n d m o d e rn iz in g o f  th e S u p re m e C o u rt 

a n d i ts re o rg a n iz a tio n to c o p e fu l ly  w ith  i ts w o rk . 

D ire c tly a n d in d ire c tly , T a f t e x e rc ise d a p ro fo u n d in 

f lu e n c e o n c o u r t p ro c e d u re , a n d i f  th e la w ’ s d e la y , o f  

w h ic h c o m p la in t h a s b e e n m a d e f ro m  t im e im m e m o

r ia l, sh a ll e v e r c e a se to b e a su b je c t o f  c o m p la in t i t  w il l  

b e in  la rg e p a r t d u e to h im .”  “ W ill ia m  H o w a rd T a f t,”  

L o s A n g e les T im es, M a rc h 1 0 , 1 9 3 0 , p . 4 .

1 7 Ju d g e H a rry A . H o llz e r , q u o te d in  “ Ju r is t H e re A d d s 

T r ib u te ,”  L o s A n g e les T im es, M a rc h 1 2 , 1 9 3 0 , p .2 .

1 8 “ T w o C h ie f Ju s tic e s ,”  W a sh in g to n P o st, F e b ru a ry 4 , 

1 9 3 0 , p .6 . S ee “ C h ie f Ju s tic e T a f t,”  T h e B a ltim o re 

S u n , F e b ru a ry 4 , 1 9 3 0 , p .1 4 .

■ ’ Q u o te d in  “ T a f t’ s L ife  P ra ise d a s T ru ly  A m e r ic a n ,”  

T h e N ew Y o rk T im es, M a rc h 9 , 1 9 3 0 , p .l. R e c a ll th a t 

e v e n d u r in g h is c a m p a ig n fo r th e p re s id e n c y in  1 9 0 8 , 

T a f t a v e rre d th a t, “ S p e a k in g g e n e ra l ly , I  b e lie v e th e 

g re a te s t q u e s tio n n o w b e fo re th e A m e r ic a n p u b lic is 

th e im p ro v e m e n t o f  th e a d m in is tra t io n o f  ju s t ic e , c iv i l  

a n d c r im in a l, b o th in  th e m a tte r o f  i ts p ro m p t d is

p a tc h a n d th e c h e a p e n in g o f  i ts u se .” “ T a f t W a n ts 

Q u ic k a n d C h e a p Ju s tic e ,”  T h e N ew Y o rk T im es, A u g u s t 

2 , 1 9 0 8 , p .l.

2 0 F e lix F ra n k fu r te r , “ C h ie f Ju s tic e s I  h a v e K n o w n ,”  in  

F elix F ran k fu rter on th e S u p rem e C ou rt, p p . 

4 8 7 -8 8 (B e lk n a p P re ss o f  H a rv a rd U n iv e rs ity P re ss 

1 9 7 0 ) . F ra n k fu r te r c re d ite d T a f t fo r a d a p tin g th e fe d

e ra l ju d ic ia l sy s te m “ to th e n e e d s o f  a c o u n try th a t h a d 

g ro w n f ro m  th re e m ill io n  to a h u n d re d a n d tw e n ty 

m ill io n . ”

2 1 S ee Jo h n A . E a g le , “ M o n o p o ly o r C o m p e tit io n : T h e 

N a tio n a liz a tio n o f  th e G ra n d T ru n k R a ilw a y ,”  T h e 

C a n a d ia n H isto r ica l R ev iew , M a rc h 1 9 8 1 , V o lu m e 

L X I I ,  p p . 3 -2 0 ; A .W . C u rr ie , T h e G ran d  T ru n k R ail

w ay of C an ad a (U n iv e rs ity o f  T o ro n to P re ss 1 9 5 7 ) ; 

L e s lie T . F o u rn ie r , R ailw ay N ation a liza tion in
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R ailw ays (M a c M il la n C o . 1 9 3 5 ) . C u r io u s ly e n o u g h , 

P ie rc e B u tle r w a s a t th a t t im e a p p e a r in g b e fo re th e 

a rb itra t io n p a n e l a s c o u n se l fo r th e C a n a d ia n g o v e rn

m e n t.

2 2 M c K e n n a to T a f t, Ju ly 3 0 , 1 9 2 1 , T a f t P a p e rs , R e e l 

2 3 1 . M c K e n n e y w a s s ix ty -n in e y e a rs o ld a n d h a d b e e n 

a n e m p lo y e e o f  th e C o u rt fo r th e p a s t f i f ty - tw o  y e a rs . 

2 2 3 6 S ta t. 1 1 5 2 c h . 2 3 1 (1 9 1 1 ) .

2 4 3 6 S ta t. 1 1 5 3 c h . 2 3 1 (1 9 1 1 ) .

2 5 W ill ia m  R . S ta n sb u ry to T a f t, Ju ly 3 0 , 1 9 2 1 , T a f t 

P a p e rs , R e e l 2 3 1 .

2 6 T a f t to H e le n H e rro n T a f t, A u g u s t 3 , 1 9 2 1 , T a f t 

P a p e rs , R e e l 2 8 .YXWVUTSRQPONMLKJIHGFEDCBA
2 7 Id .

2 8 T a f t to W ill ia m  R . S ta n sb u ry , A u g u s t 3 , 1 9 2 1 , T a f t 

P a p e rs , R e e l 2 3 1 .

2 9 T a f t to H e le n H e rro n T a f t, A u g u s t 3 , 1 9 2 1 , T a f t 

P a p e rs , R e e l 2 8 .

3 0 B ra n d e is to F e lix F ra n k fu r te r , M a rc h 6 , 1 9 2 5 , in  

M e lv in  I . U ro fsk y a n d D a v id W . L e v y , e d s ., “H alf  

B roth er , H alf S on :” T h e L etters of L ou is D . 

B ran d eis to F elix F ran k fu rter , p .1 9 6 (U n iv e rs ity 

o f O k la h o m a P re ss 1 9 9 1 ) .

3 1 H e rb e r t L itt le , “ T h e O m n ip o te n t N in e ,”  T h e A m er i

ca n M ercu ry , V o lu m e X V ,  N o . 5 7 , S e p te m b e r 1 9 2 8 , p . 

4 8 .

3 2 H o lm e s to S ir F re d e r ic k P o llo c k , O c to b e r 2 , 1 9 2 1 , in  

M a rk D e W o lfe H o w e , e d ., 2 H olm es-P o llock L et

ters: T h e C orresp on d en ce of M r. Ju stice H olm es  

an d S ir F red erick P ollock 1874-1932 , p .7 9 

(H a rv a rd U n iv e rs ity P re ss 1 9 4 1 ) .

3 3 H o lm e s to B a ro n e ss C h a r lo tte M o n c h e u r, Ju n e 2 , 

1 9 2 2 , H o lm e s P a p e rs , R e e l 2 6 , F ra m e 7 6 1 .

3 4 B ra n d e is to F e lix F ra n k fu r te r , Ju n e 2 8 , 1 9 2 3 , in  

M e lv in  I . U ro fsk y , “ T h e B ra n d e is -F ra n k fu r te r C o n

v e rsa tio n s ,”  1 9 8 5 S u p rem e C o u r t R ev iew 2 9 9 , 3 1 3 .

3 5 H o lm e s to S ir F re d e r ic k P o llo c k , F e b ru a ry 2 4 , 1 9 2 3 , 

in  M a rk D e W o lfe H o w e , e d ., 2 H olm es-P o llock L et

ters: T h e C orresp on d en ce of M r. Ju stice H olm es  

an d S ir F red erick P ollock 1874 -1932 , p p . 1 1 3 -1 4 

(H a rv a rd U n iv e rs ity P re ss 1 9 4 1 ) . B ra n d e is a g re e d : 

“ T h in g s g o h a p p ily in  th e C o n fe re n c e ro o m w ith  

T a f t— th e ju d g e s g o h o m e le ss t i re d e m o tio n a lly a n d 

le ss w e a ry p h y s ic a l ly , th a n in  W h ite’ s d a y s .”  B ra n d e is 

to F e lix F ra n k fu r te r , A u g u s t 6 , 1 9 2 3 , in  M e lv in  I .  

U ro fsk y , “ T h e B ra n d e is -F ra n k fu r te r C o n v e rsa tio n s ,”  

1 9 8 5 S u p rem e C o u r t R ev iew 2 9 9 , 3 2 2 .

“ B ra n d e is to F ra n k fu r te r , A u g u s t 6 , 1 9 2 3 , in  M e lv in  I .  

U ro fsk y , “ T h e B ra n d e is -F ra n k fu r te r C o n v e rsa tio n s ,”  

1 9 8 5 S u p rem e C o u r t R ev iew 2 9 9 , 3 2 1 .

’ ’ S to n e to T h o m a s R e e d P o w e ll, Ja n u a ry 3 0 , 1 9 4 0 , 

S to n e P a p e rs .

3 8In  M a y 1 9 2 1 , T a f t c h a ra c te r iz e d th e o f f ic e o f  C h ie f 

Ju s tic e in  th is w a y in  th e c o u rse o f  e u lo g iz in g th e d e

c e a se d C h ie f Ju s tic e W h ite : “ T h e C h ie f Ju s tic e is th e 

h e a d o f  th e c o u r t, a n d w h ile h is v o te c o u n ts b u t o n e in  

th e n in e , h e is , i f  h e b e a m a n o f  s tro n g a n d p e rsu a s iv e 

p e rso n a li ty , a b id in g c o n v ic t io n s , re c o g n iz e d le a rn in g , 

a n d s ta te sm a n lik e fo re s ig h t, e x p e c te d to p ro m o te te a m

w o rk b y th e c o u r t, so a s to g iv e w e ig h t a n d so lid a r ity 

to i ts o p in io n s .” “ C h ie f Ju s tic e W h ite ,”  in  Ja m e s F . 

V iv ia n , W illiam  H ow ard  T aft: C ollected E d itor i

a ls 1917-1921 , p . 5 8 1 (P ra e g e r 1 9 9 0 ) .

3 9 A u g u s tu s H a n d to T a f t, S e p te m b e r 1 8 , 1 9 2 9 , T a f t 

P a p e rs , R e e l 3 1 4 . O n T a f t’ s a b il i ty  to ra l ly  th e C o u rt, 

see H e n ry J . F r ie n d ly , “ R e v ie w o f  T h e U n p u b lish e d 

O p in io n s o f  M r. Ju s tic e B ra n d e is ,”  1 0 6 H a rva rd L a w 

R ev iew 7 6 6 , 7 6 8 (1 9 5 8 ) . F r ie n d ly w a s B ra n d e is’ la w  

c le rk d u r in g th e 1 9 2 7 T e rm . S ee a lso D a v id J . D a n e lsk i, 

“ T h e In f lu e n c e o f  th e C h ie f Ju s tic e in  th e D e c is io n a l 

P ro c e ss ,”  in  W a lte r F . M u rp h y &  C . H e rm a n P r itc h e tt, 

e d s ., C ou rts, Ju d ges, an d P olitics: A n In trod u c

tion  to th e Ju d ic ia l P rocess, p p .6 9 5 -7 0 3 (R a n d o m 

H o u se , In c . 1 9 7 9 ) .

4 0 R o b e rt J . S te a m e r, C h ief Ju stice: L ead ersh ip an d  

th e S u p rem e C ou rt, p p . 1 8 6 -8 7 (U n iv e rs ity o f  S o u th 

C a ro l in a P re ss 1 9 8 6 ) .

4 1T a f t to H .A . M o rr i l l ,  D e c e m b e r 2 , 1 9 0 8 , q u o te d in  

A lp h e u s T h o m a s M a so n , W illiam  H ow ard T aft: 

C h ief Ju stice , p . 3 3 (S im o n a n d S c h u s te r 1 9 6 4 ) .

4 2 T a f t to A lf re d  C . M e y e r, Ja n u a ry 2 8 , 1 9 2 4 , T a f t 

P a p e rs , R e e l 2 6 0 .

4 3 “ T h e C o u rts a n d M r. T a f t o n L a b o r ,”  A m er ica n 

F ed era tio n is t, M a rc h 1 9 2 1 , p . 2 2 0 . S ee C h a r le s W ill is  

T h o m p so n , “ T h e T w o T a f ts ,”  T h e A m er ica n M er

cu ry , V o lu m e I , N o . 3 , M a rc h 1 9 2 4 , p p . 3 1 5 -1 9 : “ [ I ]n  

p o li t ic s T a f t w a s e v e r a l l th u m b s . . . . T h e g e n e ra l 

d is l ik e o f  T a f t, w h ic h se e m s so q u e e r a th in g w h e n w e 

lo o k b a c k u p o n i t  . . . re s te d u p o n th e fa c t th a t ‘ h e 

c a n n o t o p e h is m o u th b u t o u t th e re f l ie s a b lu n d e r .’ ”

4 4 W ill ia m  B o ra h , q u o te d in  “ T a f t C h ie f Ju s tic e o f  S u 

p re m e C o u rt; C o n f irm e d 6 0 to 4 ,”  N ew Y o rk H era ld , 

Ju ly 1 , 1 9 2 1 , p . 1 .

4 5 S p e e c h o f  th e C h ie f Ju s tic e , T h e C h ica g o B a r A sso

c ia tio n R eco rd , V o lu m e 5 , N o . 3 , D e c e m b e r 1 9 2 1 , p . 

9 .

4 6 W ill ia m  A lle n  W h ite , M ask s in a P agean t 3 3 3 -3 4 

(M a c M il la n C o . 1 9 2 8 ) .

4 7 In  h is a d d re ss a c c e p tin g th e 1 9 1 2 R e p u b lic a n n o m i

n a tio n fo r  th e p re s id e n c y , fo r  e x a m p le , T a f t p ro c la im e d :

D u r in g th is a d m in is tra t io n w e h a v e g iv e n sp e

c ia l a tte n tio n to th e m a c h in e ry o f  g o v e rn

m e n t w ith  a v ie w  to in c re a s in g i ts e f f ic ie n c y 

a n d re d u c in g i ts c o s t. ... I  h a v e se c u re d a n 

a p p ro p r ia t io n fo r th e a p p o in tm e n t o f a n 

E c o n o m y a n d E ff ic ie n c y C o m m iss io n , c o n

s is t in g o f th e a b le s t e x p e r ts in  th e c o u n try , 

a n d th e y h a v e b e e n w o rk in g fo r tw o y e a rs o n 

th e q u e s tio n o f  h o w th e G o v e rn m e n t d e p a r t

m e n ts m a y b e re o rg a n iz e d a n d w h a t c h a n g e s 

c a n b e m a d e w ith  a v ie w  to  g iv in g  th e m g re a te r 

e f fe c tiv e n e ss fo r g o v e rn m e n ta l p u rp o se s o n 

th e o n e h a n d , a n d se c u r in g th is a t c o n s id e r

a b ly le ss c o s t o n th e o th e r .

S p e e c h o f W ill ia m  H o w a rd T a f t A c c e p tin g th e 

R e p u b lic a n N o m in a tio n fo r P re s id e n t o f  th e U n ite d 

S ta te s , S e n a te D o c u m e n t N o . 9 0 2 , 6 2n d C o n g re ss , 2 d 

S e ss io n (1 9 1 2 ) .

4 8 P u b lic L a w  N o . 2 9 8 , 4 2 S ta t. 8 3 7 (1 9 2 2 ) .

4 9 F e lix F ra n k fu r te r a n d Ja m e s M . L a n d is , “ T h e B u s i

n e ss o f th e S u p re m e C o u rt o f  th e U n ite d S ta te s— A  

S tu d y in  th e F e d e ra l Ju d ic ia l S y s te m— P a rt V I:  T h e 

C o n fe re n c e o f S e n io r C irc u it Ju d g e s ,” 4 0 H a rva rd 

L a w R ev iew 4 3 1 , 4 5 6 (1 9 2 7 ) .

5 0 T h e A c t p ro v id e d , h o w e v e r , th a t th e S e n io r C irc u it
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Ju d g e o f  th e d e s ig n a te d ju d g e m u st “ c o n se n t”  to th e 

a ss ig n m e n t, a n d th e S e n io r C irc u it Ju d g e o f  th e C irc u it 

to w h ic h th e d e s ig n a te d ju d g e is a ss ig n e d m u st c e r t i fy 

th e n e e d fo r  ju d ic ia l a ss is ta n c e to th e C h ie f Ju s tic e . 

A lth o u g h fe d e ra l ju d g e s w e re p re e m in e n tly lo c a l, th e re  

d id e x is t tw o p re c e d e n ts fo r th e p o w e r te m p o ra r i ly to  

tra n s fe r ju d g e s . T h e f i rs t w a s th e A c t o f  O c to b e r 3 , 

1 9 1 3 , P u b lic L a w  N o . 1 8 , 3 8 S ta t. 2 0 3 , w h ic h a u th o

r iz e d th e te m p o ra ry tra n s fe r o f  ju d g e s to th e S e c o n d 

C irc u it in  o rd e r to a lle v ia te c o n g e s tio n in  N e w Y o rk  

C ity , a n d th e se c o n d w a s th e a u th o r iz a tio n to a p p o in t 

c irc u it ju d g e s o n th e C o m m e rc e C o u rt fo r se rv ic e o n 

a n y c irc u it c o u r t. P u b lic L a w  N o . 2 1 8 , 3 6 S ta t. 5 3 9 , 

5 4 0 . F e lix F ra n k fu r te r a n d Ja m e s M . L a n d is , “ T h e 

B u s in e ss o f  th e S u p re m e C o u rt o f  th e U n ite d S ta te s—  

A  S tu d y in  th e F e d e ra l Ju d ic ia l S y s te m— P a rt V I:  T h e 

C o n fe re n c e o f  S e n io r C irc u it Ju d g e s ,” 4 0 YXWVUTSRQPONMLKJIHGFEDCBAH a rva rd 

L a w R ev iew 4 3 1 , 4 4 7 -4 8 (1 9 2 7 ) .

5 1 T h e A c t a lso a u th o r iz e d th e a p p o in tm e n t o f  tw e n ty 

fo u r n e w d is tr ic t c o u r t ju d g e sh ip s , w h ic h re p re se n te d 

a n in c re a se o f  a b o u t tw e n ty f iv e  p e rc e n t in  th e n u m b e r 

o f  a u th o r iz e d d is tr ic t c o u r t ju d g e sh ip s . A t  th e t im e 

fe d e ra l d o c k e ts w e re “ p a r t ic u la r ly sw a m p e d”  w ith  l i t i 

g a tio n re su lt in g f ro m  th e c a n c e lla t io n o f  w a rtim e c o n

tra c ts a n d w ith  c a se s a r is in g f ro m  th e e n fo rc e m e n t o f  

p ro h ib it io n . S ee F e lix F ra n k fu r te r a n d Ja m e s M . L a n d is , 

“ T h e B u s in e ss o f  th e S u p re m e C o u rt o f  th e U n ite d 

S ta te s— A  S tu d y in  th e F e d e ra l Ju d ic ia l S y s te m— P a rt 

V I:  T h e C o n fe re n c e o f  S e n io r C irc u it Ju d g e s ,”  4 0 

H a rva rd L a w R ev iew 4 3 1 , 4 4 4 (1 9 2 7 ) .

5 2 W ill ia m  H o w a rd T a f t, “ A d e q u a te M a c h in e ry fo r Ju

d ic ia l B u s in e ss ,”  7 A B A J 4 5 3 , 4 5 4 (1 9 2 1 ) .

5 3T a f t to C h a r le s D . H il l is ,  F e b ru a ry 5 , 1 9 2 3 , T a f t 

P a p e rs , R e e l 2 5 0 .

5 4S ee, e .g ., W ill ia m  H o w a rd T a f t, “ T h e C o u rts a n d th e 

P ro g re ss iv e P a rty ,”  S a tu rd a y E ven in g P o st, V o l. 1 8 6 , 

N o . 3 9 , M a rc h 2 0 , 1 9 1 4 , p . 4 7 ; W ill ia m  H o w a rd T a f t, 

“ A d d re ss o f  th e P re s id e n t,”  3 9 A m er ica n B a r A sso c ia

t io n R ep o r t 3 5 9 , 3 8 3 (1 9 1 4 ) ; W ill ia m  H o w a rd T a f t, 

“ T h e A tta c k s o f  th e C o u rts a n d L e g a l P ro c e d u re ,”  5  

K en tu cky L a w Jo u rn a l 3 , 1 3 -1 5 (1 9 1 6 ) . F o r a g o o d 

sh o r t su m m a ry o f  th e h is to ry o f  th e m o v e m e n t to  

im p ro v e th e a d m in is tra t io n o f  ju s t ic e in  th e U n ite d 

S ta te s , b e g in n in g w ith  R o sc o e P o u n d’ s e p ic -m a k in g 

p a p e r , “ T h e C a u se s o f  P o p u la r D issa tis fa c tio n w ith  

th e A d m in is tra t io n o f  Ju s tic e ,”  2 9 A m . B a r A ss ’ n . 

R ep . 3 9 5 (1 9 0 6 ) , a n d in  p a r t ic u la r o f  th e h is to ry to  

e s ta b l ish ju d ic ia l c o u n c ils p r io r to 1 9 2 2 , see F e lix  

F ra n k fu r te r a n d Ja m e s M . L a n d is , “ T h e B u s in e ss o f  

th e S u p re m e C o u rt o f  th e U n ite d S ta te s— A  S tu d y in  

th e F e d e ra l Ju d ic ia l S y s te m— P a rt V I:  T h e C o n fe re n c e 

o f  S e n io r C irc u it Ju d g e s ,”  4 0 H a rva rd L a w  R ev iew 4 3 1 , 

4 3 4 -4 3 (1 9 2 7 ) .

5 5N o te , “ U n if ic a tio n o f  th e Ju d ic ia ry : A  R e c o rd o f  

P ro g re ss ,”  2 T exa s L . R ev . 4 4 5 , 4 5 2 -5 3 (1 9 2 4 ) . S ee 

F e lix F ra n k fu r te r a n d Ja m e s M . L a n d is , “ T h e B u s in e ss 

o f  th e S u p re m e C o u rt o f  th e U n ite d S ta te s— A  S tu d y in  

th e F e d e ra l Ju d ic ia l S y s te m— P a rt V I:  T h e C o n fe re n c e 

o f  S e n io r C irc u it Ju d g e s ,” 4 0 H a rva rd L a w R ev iew 

4 3 1 , 4 5 5 (1 9 2 7 ) ; “ N e w L a w  U n if ie s F e d e ra l Ju d ic ia ry : 

C h ie f Ju s tic e M a d e E x e c u tiv e H e a d o f  Ju d ic ia l C o u n

c i l ,”  6 Jo u rn a l o f th e A m er ica n Ju d ica tu re S o c ie ty 6 9 

(1 9 2 2 ) ( “ w e re i t  n o t fo r th e g re a t e s te e m fe lt fo r th e 

C h ie f Ju s tic e , a n d fo r h is ta c t a n d p e rs is te n c e , so m e

th in g fa r in fe r io r to th e a c tu a l la w  w o u ld h a v e re

su lte d .” ) ; “ C o u ra g e o u s E x p re ss io n b y C h ie f Ju s tic e 

T a f t,”  6 Jo u rn a l o f th e A m er ica n Ju d ica tu re S o c ie ty 

6 7 (1 9 2 2 ) ; “ A  N e w E ra O p e n s ,”  6 Jo u rn a l o f A m er i

ca n Ju d ica tu re S o c ie ty 6 7 (1 9 2 2 ) . T a f t la te r sa id th a t 

“ A t  m y su g g e s tio n th e b il l  c o n ta in e d a p ro v is io n fo r a 

m e e tin g o f  a c o u n c il o f  ju d g e s a n n u a lly , to c o n s is t o f  

th e C h ie f Ju s tic e a n d th e se n io r c irc u it ju d g e o f  e a c h 

c irc u it, to ta k e in to c o n s id e ra tio n th e a rre a rs , w h e re 

th e y a re , a n d h o w  th e y c a n b e p ro v id e d fo r b y a ss ig n

m e n t o f  ju d g e s , w h o h a v e f re e t im e to th e b u rd e n e d 

d is tr ic ts .” T a f t to F ra n k H isc o c k , A p r i l  1 2 , 1 9 2 2 , 

T a f t P a p e rs , R e e l 2 4 1 .

5 6S ee, e .g ., ‘ “ I t  C a m e to P a ss— 7 Jo u rn a l o f th e 

A m er ica n Ju d ica tu re S o c ie ty 8 3 , 8 4 (1 9 2 3 ) .

“ “ R a lly S u p p o rt fo r D a u g h e rty B il l :  B a r o f  E n tire 

C o u n try A sk e d to L e n d A ss is ta n c e in  C a m p a ig n fo r  

E ffe c tiv e O rg a n iz a tio n o f  U n ite d S ta te s Ju d ic ia ry ,”  5  

Jo u rn a l o f th e A m er ica n Ju d ica tu re S o c ie ty 1 2 0 (1 9 2 1 ) . 

5 8F e lix F ra n k fu r te r , “ C h ie f Ju s tic e s I  h a v e K n o w n ,”  in  

F elix F ran k fu rter on th e S u p rem e C ou rt 4 8 7 -8 8 

(B e lk n a p P re ss o f  H a rv a rd U n iv e rs ity P re ss 1 9 7 0 ) . 

5 9“ T h e F irs t C o n fe re n c e ,”  9 A B A J 7 (1 9 2 3 ) .

“ H e n ry D . C la y to n , “ P o p u la r iz in g A d m in is tra t io n o f  

Ju s tic e ,”  8 A B A J 4 3 , 4 6 (1 9 2 2 ) (q u o tin g Ju d g e 

S h e p p a rd ) .

* 'Id .

“ T a f t to E . C o c k re l l , M a y 5 , 1 9 2 7 , T a f t P a p e rs , R e e l 

2 9 1 .

“ W ill ia m  H o w a rd T a f t, “ T h e A tta c k s o f  th e C o u rts 

a n d L e g a l P ro c e d u re ,”  5 K en tu cky L a w Jo u rn a l 3 ,1 6 - 

1 7 (1 9 1 6 ) . “ A  ju d ic ia l fo rc e o f  Ju d g e s o u g h t to b e 

u n d e r th e e x e c u tiv e d ire c tio n o f  so m e b o d y , so th a t th e 

n u m b e r o f  Ju d g e s n e e d e d to m e e t th e a rre a rs o f  b u s i

n e ss a t a p a r t ic u la r p la c e sh o u ld b e u n d e r th e c o n tro l o f  

o n e w h o k n o w s w h a t th e n e e d is .” T a f t to C h a r le s F . 

R u g g le s , N o v e m b e r 4 , 1 9 2 4 , T a f t P a p e rs , R e e l 2 6 8 . 

6 4N o te , “ U n if ic a tio n o f  th e Ju d ic ia ry : A  R e c o rd o f  

P ro g re ss ,”  2 T exa s L . R ev . 4 4 5 , 4 4 5 (1 9 2 4 ) .

“ W ill ia m  H o w a rd T a f t, “ T h e C o u rts a n d th e P ro g re s

s iv e P a rty ,”  S a tu rd a y E ven in g P o st, V o l. 1 8 6 , N o . 3 9 , 

M a rc h 2 0 , 1 9 1 4 , p . 4 7 . “ W h a t is n e e d e d ,”  w ro te T a f t, 

“ is a G e n e ra l D ire c to r w h o sh a ll b e a b le to  m a ss ju d ic ia l 

fo rc e te m p o ra r i ly a t p la c e s w h e re th e a rre a rs a re g re a t

e s t a n d th u s u se w h a t is a v a ila b le to d o th e w h o le 

ju d ic ia l w o rk . T h e re o u g h t to b e m o re u n ity in  th e 

a p p lic a tio n o f  Ju d g e s a t th e s tra te g ic p o in ts w h e re 

a p p lic a tio n is n e e d e d .”  T a f t to  A n g u s W ilto n  M c L e a n , 

D e c e m b e r 1 , 1 9 2 4 , T a f t P a p e rs , R e e l 2 6 9 .

“ W ill ia m  H o w a rd T a f t, “ T h e A tta c k s o f  th e C o u rts 

a n d L e g a l P ro c e d u re ,”  5 K en tu cky L a w Jo u rn a l 3 , 1 6 

(1 9 1 6 ) . “ S o m e b o d y . . . o u g h t to b e m a d e th e c h ie f o f  

th e b o d y o f  Ju d g e s w h o c o v e r a c e r ta in te r r i to ry a n d  

h a v e th e p o w e r to a ss ig n th e b u s in e ss , so th a t e a c h 

Ju d g e sh a ll b e b o u n d to fo l lo w  th a t a ss ig n m e n t. T h e re 

is n o t th e s l ig h te s t re a so n w h y th e sa m e s tra te g y . . . 

sh o u ld n o t b e se c u re d a s y o u f in d  in  la rg e b u s in e ss 

c o rp o ra tio n s .”  T a f t to H a rry A . H o llz e r , F e b ru a ry 1 4 , 

1 9 2 8 , T a f t P a p e rs , R e e l 2 9 9 .

“ W ill ia m  H o w a rd T a f t, “ A d d re ss o f  th e P re s id e n t,”  3 9 

A m er ica n B a r A sso c ia tio n R ep o r t 3 5 9 , 3 8 3 (1 9 1 4 ) . 

"■M yers v . U n ited S ta tes, 2 7 2 U .S . 5 2 , 1 2 2 (1 9 2 6 ) .

6 9 T a f t w a s n o t a lo n e in  th is c o n c e p tio n . T h u s F ra n k

fu r te r a n d L a n d is w rite :
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H u n d re d s o f  ju d g e s h o ld in g c o u r t in  a s m a n y 

o r m o re d is tr ic ts sc a tte re d o v e r a c o n tin e n t m u st 

b e su b je c te d to o v e rs ig h t a n d re sp o n s ib i l i ty a s 

p a r ts o f  a n a r t ic u la te d sy s te m o f  c o u r ts . T h e ju d i

c ia ry , l ik e  o th e r p o li t ic a l in s t i tu t io n s , m u st b e d i

re c te d . A n  e x e c u tiv e c o m m itte e o f  th e ju d g e s , 

w ith  th e C h ie f Ju s tic e o f  th e U n ite d S ta te s a t i ts 

h e a d , is a f i t  a n d p o te n t in s tru m e n t fo r  th e ta sk .

F e lix F ra n k fu r te r a n d Ja m e s M . L a n d is , “ T h e B u s in e ss 

o f  th e S u p re m e C o u rt o f  th e U n ite d S ta te s— A  S tu d y in  

th e F e d e ra l Ju d ic ia l S y s te m— P a rt V I:  T h e C o n fe re n c e 

o f  S e n io r C irc u it Ju d g e s ,” 4 0 YXWVUTSRQPONMLKJIHGFEDCBAH a rva rd L a w R ev iew 

4 3 1 , 4 5 6 (1 9 2 7 ) .

7 0T a f t to Jo h n A . P e te rs , O c to b e r 1 1 , 1 9 2 7 , T a f t P a

p e rs , R e e l 2 9 5 . S ee a lso Jo se p h B u f f in g to n to T a f t, 

N o v e m b e r 1 6 , 1 9 2 7 , T a f t P a p e rs , R e e l 2 9 6 ; T a f t to  

F e rd in a n d A . G e ig e r , N o v e m b e r 1 7 , 1 9 2 7 , T a f t P a

p e rs , R e e l 2 9 6 ; T a f t to W ill ia m  N . R u n y o n , M a rc h 1 2 , 

T a f t P a p e rs , R e e l 3 0 0 .

’ ■P e te r G . F ish , “ W ill ia m  H o w a rd T a f t a n d C h a r le s 

E v a n s H u g h e s : C o n se rv a tiv e P o lit ic ia n s a s C h ie f Ju d i

c ia l R e fo rm e rs ,”  1 9 7 5 S u p rem e C o u r t R ev iew 1 2 3 . 

7 2T a f t to Jo h n F . S a te r , A u g u s t 2 7 , 1 9 2 1 , T a f t P a p e rs , 

R e e l 2 3 3 .

7 3T a f t to R o b e rt T a f t, O c to b e r 2 , 1 9 2 7 , T a f t P a p e rs , 

R e e l 2 9 5 .

7 4T a f t to H o ra c e T a f t, D e c e m b e r 3 0 , 1 9 2 1 , T a f t P a

p e rs , R e e l 2 3 7 . T a f t w ro te : “ I a m try in g to g e t m o re 

so lid a r ity o f  a c tio n a m o n g th e F e d e ra l Ju d g e s , so th a t 

th e y sh a ll fe e l th a t w e a re a ll w o rk in g to w a rd th e sa m e 

e n d .” T a f t to H e le n M a n n in g , M a rc h 2 5 , 1 9 2 3 , T a f t 

P a p e rs , R e e l 2 5 2 .

7 5T a f t to F ra n k S . D ie tr ic h , Ja n u a ry 1 7 , 1 9 2 7 , T a f t 

P a p e rs , R e e l 2 8 8 . S ee Ja m e s M o rto n to T a f t, Ju n e 2 3 , 

1 9 2 5 , T a f t P a p e rs , R e e l 2 7 5 :

I  ju s t re c e iv e d a n d re a d th e re c o m m e n d a

t io n s o f  th e Ju d ic ia l C o n fe re n c e . I  w ish y o u 

c o u ld b e a D is tr ic t Ju d g e fo r a w h ile ju s t to  

k n o w w h a t e x c e lle n t w o rk y o u a n d th e C o n

fe re n c e a re d o in g . T h e re c o m m e n d a tio n la s t 

y e a r a b o u t l iq u o r c a se s ,— th a t th e F e d e ra l 

C o u rts sh o u ld e n te r ta in o n ly th e m o re im 

p o r ta n t o n e s ,— w a s o f  th e g re a te s t a ss is

ta n c e in  d e a lin g w ith  th e l iq u o r s itu a tio n .

I t g a v e th e D is tr ic t Ju d g e s so lid s ta n d in g 

g ro u n d f ro m  w h ic h to u rg e th a t c o u rse o n 

th e U n ite d S ta te s A tto rn e y s , w h o a re ra th e r 

in c l in e d to p ro se c u te e v e ry b o d y fo r e v e ry

th in g le s t th e y b e a c c u se d o f  fa v o r it ism o r 

re m issn e ss .

7 6T a f t to Jo h n S . P a rtid g e , Ja n u a ry 2 2 , 1 9 2 5 , T a f t 

P a p e rs , R e e l 2 7 1 . S ee T a f t to Jo h n M . C o tte ra l, M a y  

1 9 , 1 9 2 6 , T a f t P a p e rs , R e e l 2 8 2 :

I t  is to o b a d th a t w e in  th e C o u rt h e re in  

W a sh in g to n d o n o t h a v e g re a te r o p p o r tu n ity 

to m e e t in  th e f le sh th e Ju d g e s w h o a re o n th e 

f i r in g  l in e in  th e F e d e ra l Ju d ic ia ry , a n d w h o 

h a v e so m u c h la b o r th ru s t o n th e m w h ic h th e y 

d o n o t h a v e a ss is ta n c e e n o u g h p ro p e r ly to  

d isp o se o f . I a m c o n s ta n tly a fra id o f  h e a r in g

o f  th e b re a k in g d o w n o f  so m e o f  th e D is tr ic t 

Ju d g e s u n d e r th e b u rd e n th e y h a v e to c a rry , 

a n d I  w ish y o u to k n o w th a t w e h e re a t th e 

N a tio n’ s C a p ita l a re fu l ly  c o n sc io u s o f  th e 

d e b t th a t w e a n d th e c o u n try o w e to y o u D is

tr ic t Ju d g e s .

7 7T a f t to W ill ia m  B . G ilb e r t, D e c e m b e r 1 5 , 1 9 2 4 , T a f t 

P a p e rs , R e e l 2 7 0 .

™ S ee, e .g ., F ra n k S . D ie tr ic h to T a f t, Ja n u a ry 1 2 , 1 9 2 7 , 

T a f t P a p e rs , R e e l 2 8 8 ; A u g u s tu s H a n d to T a f t, M a y  

3 1 , 1 9 2 7 , T a f t P a p e rs , R e e l 2 9 2 .

’ ’ L e a rn e d H a n d to T a f t, M a rc h 1 , 1 9 2 3 , T a f t P a p e rs , 

R e e l 2 5 1 . A  y e a r la te r , H a n d w ro te to T a f t:

A s I  h a v e h a d o c c a s io n to te l l y o u b e fo re ,

I fe e l I  h a v e a v e s te d in te re s t in  y o u r b e in g 

C h ie f Ju s tic e , b e c a u se y o u a re th e f i rs t C h ie f 

Ju s tic e th a t e v e r re c o g n iz e d su c h th in g s a s 

D is tr ic t C o u rts e x c e p t w h e n th e y w e re o f f i 

c ia l ly  b ro u g h t to th e ir a tte n tio n to re v e rse .

L e a rn e d H a n d to T a f t, F e b ru a ry 8 , 1 9 2 4 , T a f t P a p e rs , 

R e e l 2 6 1 .

“ T a f t to F ra n k S . D ie tr ic h , Ja n u a ry 1 7 , 1 9 2 7 , T a f t 

P a p e rs , R e e l 2 8 8 .

8 1T a f t to R o b e rt T a f t, O c to b e r 2 , 1 9 2 7 , T a f t P a p e rs , 

R e e l 2 9 5 .

8 2B y 1 9 2 5 , fo r e x a m p le , w h e n C o n g re ss w a s a p p ro p r i

a tin g n e e d e d fu n d s fo r “ th e p u rc h a se o f  la w  b o o k s . . . 

fo r U n ite d S ta te s ju d g e s , d is tr ic t a tto rn e y s , a n d o th e r 

ju d ic ia l o f f ic e rs ,”  i t  su b je c te d th e d is tr ib u tio n o f  th e 

fu n d s “ to th e a p p ro v a l o f  th e c o n fe re n c e o f  se n io r 

c irc u it ju d g e s .”  P u b lic L a w  N o . 6 3 1 , 4 3 S ta t. 1 3 3 3 . 

I l lu s tra t iv e o f  th e w a y th a t T a f t p e rso n a lly u se d th e 

C o n fe re n c e m a y b e fo u n d in  h is c a m p a ig n to a u th o r iz e  

th e a p p o in tm e n t o f  e x tra fe d e ra l ju d g e s in  N e w Y o rk  

C ity . In  a le tte r to C h a r le s E v a n s H u g h e s , T a f t a sk e d 

h im  to p e tit io n C o n g re ss fo r th e a d d it io n a l ju d g e s , 

a d d in g “ I  sh a ll d o w h a t I  c a n h e re , a n d I  sh a ll g e t th e 

C o n fe re n c e o f  S e n io r C irc u it Ju d g e s ... to ta k e a c

t io n .”  T a f t to C h a r le s E v a n s H u g h e s , M a rc h 2 5 , 1 9 2 5 , 

T a f t P a p e rs , R e e l 2 7 2 . B e g in n in g in 1 9 2 5 , th e C o n

fe re n c e re p e a te d ly re c o m m e n d e d th e c re a tio n o f  th e se 

ju d g e sh ip s . T h e re c o m m e n d a tio n s f ig u re d p ro m in e n tly 

in  C o n g re ss’ s e v e n tu a l a u th o r iz a tio n o f  th re e a d d i

t io n a l ju d g e s fo r th e S o u th e rn D is tr ic t o f  N e w Y o rk . 

S ee P u b lic L a w  N o . 8 2 0 , 4 5 S ta t. 1 3 1 7 (1 9 2 9 ) . S ee 7 0 

C o n g ress io n a l R eco rd , 7 0 th C o n g ., 2 n d S e ss ., p p . 1 7 4 2 - 

1 7 4 8 (Ja n u a ry 1 5 , 1 9 2 9 ) . In  fa c t f re q u e n t re fe re n c e s 

to th e C o n fe re n c e le d R e p re se n ta tiv e G e o rg e G ra h a m 

to e x c la im , “ W e d id n o t su rre n d e r o u r le g is la t iv e fu n c 

t io n w h e n w e c re a te d”  th e C o n fe re n c e . Id . a t 1 7 4 3 . 

“ R e p o rt o f  th e F o u rth C o n fe re n c e o f  S e n io r C irc u it 

Ju d g e s c a lle d b y th e C h ie f Ju s tic e p u rsu a n t to th e A c t 

o f  C o n g re ss o f  S e p te m b e r 1 4 , 1 9 2 2 , p . 3 8 , T a f t P a

p e rs , R e e l 6 1 8 . T h e re a re m a n y in d ic a tio n s o f  th e 

in f lu e n c e o f  th e C o n fe re n c e’ s re c o m m e n d a tio n s . P u b

l ic  L a w  3 7 3 , 4 6 S ta t. 7 7 4 , fo r e x a m p le , a u th o r iz e d th e 

h ir in g o f  la w  c le rk s fo r c irc u it ju d g e s . 7 1s t C o n g ., 2 n d 

S e ss . (Ju n e 1 7 , 1 9 3 0 ) . T h e C o n fe re n c e h a d re c o m

m e n d e d su c h a la w  in  1 9 2 7 , 1 9 2 8 , a n d 1 9 2 9 , a n d i ts 

re c o m m e n d a tio n s f ig u re d p ro m in e n tly in  th e le g is la

t iv e h is to ry o f  th e A c t. S ee H o u se R e p o rt N o . 3 0 , 7 1s t
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C o n g ., 2 n d S e ss . (D e c e m b e r 1 2 , 1 9 2 9 ) ; S e n a te R e p o rt 

N o . 8 3 0 , 7 1s t C o n g ., 2 n d S e ss . (M a y 2 9 , 1 9 3 0 ) . In  th e 

s in g le m o n th o f  M a rc h 1 9 2 7 , th e 6 9 th C o n g re ss , in  

d ire c t re sp o n se to th e re c o m m e n d a tio n s o f  th e C o n

fe re n c e , c re a te d n e w ju d g e sh ip s in  th e N o rth e rn D is

tr ic t o f  C a lifo rn ia (P u b lic L a w  N o . 7 3 9 , 4 4 S ta t. 1 3 7 2 ) , 

th e D is tr ic t o f  M a ry la n d (P u b lic L a w  N o . 7 0 0 , 4 4 S ta t. 

1 3 4 6 ) , th e W e ste rn D is tr ic t o f  N o rth C a ro l in a (P u b lic 

L a w  N o . 6 9 3 , 4 4 S ta t. 1 3 3 9 ) , th e E a s te rn D is tr ic t o f  

P e n n sy lv a n ia (P u b lic L a w  N o . 7 0 1 , 4 4 S ta t. 1 3 4 7 ) , 

th e W e ste rn D is tr ic t o f  N e w Y o rk  (P u b lic L a w  N o . 

7 3 5 , 4 4 S ta t. 1 3 7 0 ) , th e E a s te rn D is tr ic t o f  M ic h ig a n 

(P u b lic L a w  N o . 7 4 7 , 4 4 S ta t. 1 3 8 0 ) , a n d th e D is tr ic t 

o f  C o n n e c tic u t (P u b lic L a w  N o . 7 0 3 , 4 4 S ta t. 1 3 4 8 ) . 

8 4T h u s in  M a rc h 1 9 2 7 C o n g re ss a lso c re a te d a n a d d i

t io n a l ju d g e sh ip fo r  th e N o rth e rn D is tr ic t o f  N e w  Y o rk . 

P u b lic L a w  N o . 7 4 1 , 4 4 S ta t. 1 3 7 4 . T h is ju d g e sh ip h a d 

n o t b e e n re c o m m e n d e d b y th e C o n fe re n c e , b u t th e 

S e n a te R e p o rt o n th e b il l  q u o te s a t le n g th f ro m  a le tte r 

b y Jo h n S a rg e n t, th e A tto rn e y G e n e ra l, w h o s ta te s :

A lth o u g h th e n o r th e rn d is tr ic t o f  N e w  

Y o rk  w a s n o t in c lu d e d a m o n g th e d is tr ic ts fo r  

w h ic h th e c o n fe re n c e o f  se n io r c irc u it ju d g e s 

h a s re c o m m e n d e d a d d it io n a l d is tr ic t ju d g e s , 

C h ie f Ju s tic e T a f t, w h o p re s id e s o v e r th e c o n 

fe re n c e , h a s , s in c e th e la s t m e e tin g o f  th e 

c o n fe re n c e , sp e c ia l ly e x a m in e d th e s itu a tio n 

in  th e n o r th e rn d is tr ic t o f  N e w Y o rk  a n d c o n

c lu d e d th a t a n a d d it io n a l d is tr ic t ju d g e is n e e d e d 

th e re . T h e C h ie f Ju s tic e sa y s :

“ I  h a v e b e e n e x a m in in g th e s ta tis t ic s o f  

th e c a se s in  th e n o r th e rn d is tr ic t o f  N e w Y o rk  

a n d in  th e w e ste rn d is tr ic t, a n d I  a m b o u n d to  

c o n c e d e th a t th e sh o w in g is s tro n g fo r a n a d

d it io n a l ju d g e in  th e n o r th e rn d is tr ic t a s w e ll 

a s in  th e w e ste rn d is tr ic t.”

S e n a te R e p o rt N o . 1 5 5 7 , 6 9 th C o n g re ss , 2 n d S e ss . 

(F e b ru a ry 2 7 ,1 9 2 7 ) .

8 5T h u s w h e n C o n g re ss a u th o r iz e d th e a p p o in tm e n t o f  

tw o e x tra ju d g e s fo r  th e E ig h th C irc u it a s re c o m m e n d e d 

b y th e C o n fe re n c e , P u b . L a w  N o . 5 5 5 , 4 3 S ta t. 1 1 1 6 , 

T a f t p e rso n a lly te s t i f ie d in  fa v o r o f  th e b il l ,  S e n a te 

R e p o rt N o . 7 0 5 , 6 8 th C o n g ., 1 s t S e ss . (Ju n e 3 , 1 9 2 4 ) , 

p p . 1 -5 . H is p e rso n a l su p p o r t f ig u re d p ro m in e n tly in  

c o n g re ss io n a l d e b a te s . YXWVUTSRQPONMLKJIHGFEDCBAS ee 6 6 C o n g ress io n a l R eco rd , 

p t. 5 , 6 8 th C o n g re ss , 2 n d S e ss ., 5 2 0 2 (M a rc h 2 , 1 9 2 5 ) . 

T h e d a y a f te r th e p a ssa g e o f  th e b il l  Ju d g e W ill ia m  

K e n y o n o f  th e E ig h th C irc u it w ro te T a f t th a t “ th e re is 

n o d o u b t in  m y m in d a s to w h o is re sp o n s ib le fo r i ts 

e n a c tm e n t, a n d I a m th e re fo re w rit in g  y o u th a n k in g 

a n d c o n g ra tu la t in g y o u o n b e h a lf o f  th is C irc u it. T h o u 

a r t th e m a n .” W ill ia m  K e n y o n to T a f t, M a rc h 4 , 

1 9 2 5 , T a f t P a p e rs , R e e l 2 7 2 .

8 6S o , fo r e x a m p le , T a f t w a s w il l in g  to re c o m m e n d th a t 

th e C o n g re ss a u th o r iz e a n a d d it io n a l ju d g e fo r  th e W e st

e rn D is tr ic t o f  M ic h ig a n to c o m p e n sa te fo r  th e in c a p a c i

ta te d C la re n c e S e ss io n s , e v e n th o u g h th e C o n fe re n c e h a d 

n o t m a d e a n y su c h re c o m m e n d a tio n . S ee P u b lic L a w  4 2 3 , 

4 3 S ta t. 9 4 9 ; H .R . R e p o rt N o . 1 4 2 7 ,6 8 th C o n g . 2 n d S e ss . 

(F e b ru a ry 1 0 , 1 9 2 5 ) ( “ T h is b il l  h a s th e a p p ro v a l o f  C h ie f 

Ju s tic e T a f t, w h o , a c c o rd in g to  th e h e a r in g s , h a s p e rso n

a lly  in v e s tig a te d th e p h y s ic a l c o n d it io n o f  Ju d g e S e ss io n s .” )  

F o r a s im ila r e x a m p le o f  T a f t g o in g o u ts id e th e re c o m

m e n d a tio n s o f  th e C o n fe re n c e , see P u b lic L a w  N o . 6 6 3 , 

4 5 S ta t. 1 0 8 1 (1 9 2 9 ) , w h ic h c re a te d a n a d d it io n a l ju d g e - 

sh ip in  th e S o u th e rn D is tr ic t o f  F lo r id a . T h e S e n a te R e p o rt 

o n th e b il l  re l ie s h e a v ily o n T a f t’ s p e rso n a l re c o m m e n d a

t io n . S e n a te R e p o rt N o . 6 3 1 ,7 0 th C o n g . 1 s t S e ss . (M a rc h 

2 6 , 1 9 2 8 ) . A n o th e r e x a m p le is P u b lic L a w  N o . 5 2 8 , 4 3 

S ta t. 1 0 9 8 , M a rc h 2 ,1 9 2 5 , w h ic h a u th o r iz e d th e a p p o in t

m e n t o f  a d is tr ic t ju d g e fo r  th e D is tr ic t o f  M in n e so ta . T h e 

a u th o r iz a tio n w a s n e c e ssa ry b e c a u se o f  th e u n e x p e c te d 

su ic id e o f  Ju d g e Jo h n M c G e e . A lth o u g h th e C o n fe re n c e 

h a d n o t re c o m m e n d e d th e a u th o r iz a tio n , th e H o u se R e

p o r t re l ie d u p o n T a f t’ s p e rso n a l e n d o rse m e n t. H o u se R e

p o r t N o . 1 5 4 0 ,6 8 th C o n g ., 2 n d S e ss . (F e b ru a ry 2 0 ,1 9 2 5 ) . 

8 7T a f t to F ra n k H . H isc o c k , A p r i l  1 2 , 1 9 2 2 , T a f t P a p e rs , 

R e e l 2 4 1 .

8 8T a f t to H o ra c e T a f t, M a rc h 3 0 , 1 9 2 2 , T a f t P a p e rs , 

R e e l 2 4 0 .

8 9T a f t to C h a r le s M . H e p b u rn , A p r i l  1 0 , 1 9 2 3 , T a f t 

P a p e rs , R e e l 2 5 2 . P e rs is te n c e , w ro te T a f t, “ is th e 

o n ly w a y o f  g e tt in g a n y th in g th ro u g h C o n g re ss .”  

9 0T a f t to H o ra c e T a f t, O c to b e r 6 , 1 9 2 1 , T a f t P a p e rs , 

R e e l 2 3 4 .

’ 'H e a r in g B e fo re th e H o u se C o m m itte e o n th e Ju d i

c ia ry o n H .R . 1 0 4 7 9 , 6 7 th C o n g ., 2 n d S e ss ., S e r ia l 3 3 , 

M a rc h 3 0 , 1 9 2 2 , p .1 0 .

’ ’ H e a r in g B e fo re S u b c o m m itte e o f  H o u se C o m m itte e 

o n A p p ro p r ia t io n s in  C h a rg e o f  D e f ic ie n c y A p p ro

p r ia t io n s o n th e S e c o n d D e f ic ie n c y A p p ro p r ia t io n s 

B il l ,  6 9 th C o n g ., 1 s t S e ss ., M a y 1 3 , 1 9 2 6 , p . 7 6 6 . T h e 

n e x t m o n th T a f t w a s “ d e lig h te d”  to n o tify  G e o rg e W . 

A n d e rso n o f  th e F irs t C irc u it th a t “ th e C o u rt o f  A p 

p e a ls h a s ru le d in  o u r fa v o r”  a n d a u th o r iz e d th e a p p ro

p r ia t io n . T a f t to G e o rg e W . A n d e rso n , Ju n e 4 , 1 9 2 6 , 

T a f t P a p e rs , R e e l 2 8 2 . S ee P u b lic L a w  N o . 4 9 2 , 4 4 

S ta t. 8 4 1 , 8 5 9 (Ju ly 3 , 1 9 2 6 ) .

9 3T a f t to C h a r le s P . T a f t, 2 n d , Ja n u a ry 2 7 , 1 9 2 4 , T a f t 

P a p e rs , R e e l 2 6 0 .

’ " •“ M c R e y n o ld s is a D e m o c ra t a n d k n o w s m a n y o f  th e 

S e n a to rs ,”  T a f t e x p la in e d . “ S u th e r la n d h a s b e e n a 

S e n a to r , a n d V a n D e v a n te r is o n e o f  th e m o st fo rc ib le 

o f  o u r C o u rt a n d m o st le a rn e d o n q u e s tio n s o f  ju r isd ic

t io n .” T a f t to T h o m a s W . S h e lto n , Ja n u a ry 3 1 , 1 9 2 4 , 

T a f t P a p e rs , R e e l 2 6 1 . T a f t w a s q u ite c le a r “ th a t in  

m y  ju d g m e n t i t  w il l  h e lp th e p a ssa g e o f  b o th b il ls  i f  I  d o 

n o t m a k e m y se lf p ro m in e n t in  th e ir a d v o c a c y .”  

9 5H e a r in g B e fo re th e C o m m itte e o n th e Ju d ic ia ry o f  

th e H o u se o f  R e p re se n ta tiv e s o n H .R . 8 2 0 6 , 6 8 th 

C o n g ., 2 n d S e ss ., D e c e m b e r 1 8 , 1 9 2 4 , S e r ia l 4 5 . A s 

T a f t sa id in  th e c o n te x t o f  h is p ro p o se d le g is la t io n 

th a t w o u ld e n a b le fe d e ra l c o u r ts to m e rg e la w  a n d e q

u ity  a n d p ro m u lg a te ru le s o f  p ro c e d u re , “ I a m d e te r

m in e d to p u sh a m o v e m e n t fo r th e b e tte rm e n t o f  th e 

p ro c e d u re in  th e F e d e ra l c o u r ts . I  su p p o se I w e ig h 

d o w n su c h re fo rm b y  m y  a d v o c a c y o f  i t ,  in  a ro u s in g th e 

o p p o s it io n o f  c e r ta in e le m e n ts , e sp e c ia l ly in  th e S e n a te , 

b u t I  d o n’ t k n o w  w h y th a t sh o u ld p re v e n t m y in i t ia t in g 

m a tte rs w h e n n o b o d y is l ik e ly  to d o so .”  T a f t to H o ra c e 

T a f t, A p r i l  1 7 ,1 9 2 2 , T a f t P a p e rs , R e e l 2 4 1 .

9 6 C h ie f Ju s tic e W ill ia m  H . R e h n q u is t, “ 1 9 9 6 Y e a r-E n d 

R e p o rt o n th e F e d e ra l Ju d ic ia ry ,”  T h e T h ird B ra n ch , 

V o l.  2 9 , N o . 1 (Ja n u a ry 1 9 9 7 ) , a t 1 ,6 .

’ ’ P u b lic L a w  N o . 5 6 3 ,4 4 S ta t. 1 0 2 2 (1 9 2 7 ) .
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“ Jo se p h C o u rse y to T a f t, N o v e m b e r 2 3 , 1 9 2 5 , T a f t P a 

p e rs , R e e l 2 7 8 .

"T a f t  to  Jo se p h C o u rse y , N o v e m b e r 2 8 ,1 9 2 5 , T a f t P a p e rs , 

R e e l 2 7 8 .

'“ “ Jo se p h C o u rse y to T a f t, D e c e m b e r 1 5 , 1 9 2 5 , T a f t P a 

p e rs , R e e l 2 7 8 .

'“ 'T a f t to W ill ia m  D . M itc h e ll , D e c e m b e r 2 0 , 1 9 2 5 , T a f t 

P a p e rs , R e e l 2 7 8 .

'“ W ill ia m  M itc h e ll to  T a f t, Ja n u a ry 8 , 1 9 2 6 , T a f t P a p e rs , 

R e e l 2 7 9 .

1 0 3T a f t to  A lb e r t C . C u m m in s , Ja n u a ry 1 1 , 1 9 2 6 , T a f t P a

p e rs , R e e l 2 7 9 .

'“ A lb e r t C . C u m m in s to T a f t, Ja n u a ry 1 2 , 1 9 2 6 , T a f t p a

p e rs , R e e l 2 7 9 .

1 0 5W ill ia m  M itc h e ll to  T a f t, M a rc h 3 , 1 9 2 6 , T a f t P a p e rs , 

R e e l 2 8 0 .

'“ A lb e r t C u m m in s to T a f t, M a rc h 5 , 1 9 2 6 , T a f t P a p e rs , 

R e e l 2 8 0 .YXWVUTSRQPONMLKJIHGFEDCBA
P u b lic L ed g er , Ju ly 1 4 , 1 9 2 1 , p .l. S ee M in n ea p o lis 

M o rn in g T r ib u n e , Ju ly 1 8 , 1 9 2 1 , p .6 . F o r a d isc u ss io n o f  

T a f t’ s c a re e r a s a c o lu m n is t, see Ja m e s F . V iv ia n , W illiam  

H ow ard  T aft: C ollected  E d itor ia ls 1917-1921  (P ra e g e r  

1 9 9 0 ) .

'“ A d d re ss to  N Y  C o u n try B a r A ss’ n , F e b ru a ry 1 8 , 1 9 2 2 , 

T a f t P a p e rs , R e e l 5 9 0 , p .2 .

'“ ’ T a f t to  C la re n c e K e lse y , A u g u s t 1 7 , 1 9 2 3 , T a f t P a p e rs , 

R e e l 2 5 6 . S ee T a f t to C h a r le s E v a n s H u g h e s , A p r i l  2 6 , 

1 9 2 6 , T a f t P a p e rs , R e e l 2 8 2 ( “ B a r A sso c ia t io n s a re fo rm e d 

to o o f te n fo r  m e re ly so c ia l e n jo y m e n t a n d f ra te rn iz a tio n , 

w ith  o n ly  a m o d ic u m o f  e f fo r t to . . . e x e r t a c o n tro l l in g 

in f lu e n c e u p o n th e le g is la t iv e b o d ie s fo r  re a l re fo rm m e a

su re s in  re sp e c t to  c o u r ts a n d le g a l p ro c e d u re .” )

" “ E lih u  R o o t to  T a f t, S e p te m b e r 9 ,1 9 2 2 , T a f t P a p e rs , R e e l 

2 4 5 .

“ '“ A d e q u a te M a c h in e ry fo r Ju d ic ia l B u s in e ss ,”  7 A B A J 

4 5 3 (1 9 2 1 ) .

" 2“ T h e C h ie f Ju s tic e ,”  5 T h e C h ica g o B a r A sso c ia tio n 

R eco rd p p . 8 -1 3 (D e c e m b e r 1 9 2 1 ) .

“ 36 2 C o n g ress io n a l R eco rd , p t. 3 , 6 7 th C o n g ., 2 n d S e ss ., 

p p . 2 5 8 2 -2 5 8 3 (F e b ru a ry 1 5 , 1 9 2 2 ) . S ee “ T a f t’ s P u b lic 

S p e e c h e s C rit ic iz e d in  th e S e n a te ,”  T h e N ew Y o rk T r ib u n e , 

F e b ru a ry 1 6 ,1 9 2 2 , p . 2 .

" 46 2 C o n g ress io n a l R eco rd , p t. 3 , 6 7 th C o n g ., 2 n d S e ss ., 

p p . 2 5 8 2 -2 5 8 3 (F e b ru a ry 1 5 , 1 9 2 2 ) . S e n a to r H a rr is a lso 

v e ry m u c h o b je c te d to  Ju s tic e C la rk e’ s re c e n t sp e e c h u rg

in g  c a n c e lla t io n o f  th e fo re ig n w a r d e b t. S ee “ Ju s tic e C la rk e 

U rg e s P ro m p t C a n c e lla t io n o f  W a r D e b t,”  C h ica g o Jo u r

n a l o f C o m m erce , F e b ru a ry 9 ,1 9 2 2 , p . 1 ; 6 2 C o n g ress io n a l 

R eco rd , p t. 3 ,6 7 th C o n g ., 2 n d S e ss ., p p . 2 5 2 5 -2 5 2 6 (F e b

ru a ry 1 4 , 1 9 2 2 ) (“ I  h a v e th e g re a te s t re sp e c t a n d a d m ira

t io n fo r  Ju s tic e C la rk e .... H o w e v e r, I  th in k  th a t th e 

Ju s tic e s o f  th e S u p re m e C o u rt o f  th e U n ite d S ta te s sh o u ld 

k e e p o u t o f  a n y m a tte rs th a t a re p o li t ic a l.. .. I  d o n o t th in k  

i t  is th e p a r t o f  w isd o m fo r a S u p re m e C o u rt Ju s tic e to  

p u b lic ly  d isc u ss m a tte rs to  b e d e c id e d b y C o n g re ss .” )  (R e

m a rk s o f  S e n a to r H a rr is ) .

" 5A d d re ss to  N Y  C o u n ty B a r A ss’ n , F e b ru a ry 1 8 , 1 9 2 2 , 

T a f t P a p e rs , R e e l 5 9 0 , p p . 2 -3 . T a f t le f t  n o d o u b t a b o u t th e 

ta rg e t o f  h is re m a rk s :

I t  is a so u rc e o f  so m e e m b a rra ssm e n t fo r  m e 

to  r ise h e re a n d n o t to  ta lk  to  y o u a s I  w o u ld l ik e  

to ta lk to y o u , f re e f ro m  th e fe tte rs o f  th e o f f ic e 

w h ic h I  h o ld .... I  a m  s tru g g lin g to  b e w o rth y o f

th e b e n c h o f  w h ic h I  a m a m e m b e r. I  a m s tru g

g lin g  to  fa l l  in to  th e c u s to m s a n d re q u ire m e n ts o f  

th a t p o s it io n . W e h a v e b e e n w a rn e d in  th e S e n

a te o f  th e U n ite d S ta te s w h a t o u r n a rro w fu n c tio n 

is a n d w ith  d u e re sp e c t to  th a t w a rn in g , I  a m g o

in g  to c o n f in e m y se lf to  a w ritte n m a n u sc r ip t.

Id . a t 1 -2 . F o r p re ss c o v e ra g e o f  th e sp e e c h , see “ T a f t A p 

p ro v e s L a w s to  C le a r C o u rt D o c k e ts ,”  N ew Y o rk T r ib u n e , 

F e b ru a ry 1 9 , 1 9 2 2 , p . 1 3 ; “ T a f t B a c k s B il ls  to S p e e d T r i 

a ls ,”  T h e N ew Y o rk T im es, F e b ru a ry 1 9 , p . 1 8 . 

" ’ ‘ M in n ea p o lis M o rn in g T r ib u n e , Ju ly 1 8 , 1 9 2 1 , in  T a f t 

P a p e rs , R e e l 6 2 6 .

1 1 7 T a f t’ s c o m m itm e n t to  th is p o s it io n is  e v id e n t in  th e C a n

o n s o f  Ju d ic ia l E th ic s th a t w e re a p p ro v e d b y  th e A B A  in  

Ju ly 1 9 2 4 . L isa L .  M ilo rd ,  T h e D e v e lo p m e n t o f  th e A B A  

Ju d ic ia l C o d e 1 3 1 -1 4 3 (A m e r ic a n B a r A sso c ia t io n 1 9 9 2 ) . 

T a f t h a d b e e n a p p o in te d in  F e b ru a ry 1 9 2 2 a s th e C h a ir o f  

th e sm a ll A B A  C o m m itte e c h a rg e d w ith  d ra f t in g th e C a n

o n s . S ee C o rd e n io S e v e ra n c e to T a f t, F e b ru a ry 4 , 1 9 2 2 , 

T a f t P a p e rs , R e e l 2 3 8 ; T a f t to  C o rd e n io S e v e ra n c e , F e b ru

a ry 9 , 1 9 2 2 , T a f t P a p e rs , R e e l 2 3 9 . C a n o n 2 3 e x p lic i t ly  

p ro v id e s :

A  ju d g e h a s e x c e p tio n a l o p p o r tu n ity to o b se rv e 

th e o p e ra tio n o f  s ta tu te s , e sp e c ia l ly th o se re la t

in g  to  p ra c tic e , a n d to  a sc e r ta in w h e th e r th e y te n d  

to im p e d e th e ju s t d isp o s it io n o f  c o n tro v e rs ie s ; 

a n d h e m a y w e ll c o n tr ib u te to  th e p u b lic in te re s t 

b y a d v is in g th o se h a v in g a u th o r ity to re m e d y 

d e fe c ts o f  p ro c e d u re , o f  th e re su lt o f  h is o b se rv a

t io n  a n d e x p e r ie n c e .

A n  e a r ly v e rs io n o f  th is C a n o n , d ra f te d a b o u t Ju n e 1 9 2 2 , 

w a s e v e n m o re e x p lic i t :

Ju d g e s h a v e a p e c u lia r o p p o r tu n ity to  o b se rv e 

th e o p e ra tio n o f  s ta tu te s , e sp e c ia l ly th o se re la t

in g  to  p ra c tic e , a n d to  a sc e r ta in w h e th e r th e y te n d  

to  im p e d e th e re a so n a b le a n d ju s t d isp o s it io n o f  

c o n tro v e rs ie s ; th e y sh o u ld n o t b e in d if fe re n t to  

sh o c k in g re su lts ; a n d th e y m a y w e l l  c o n tr ib u te to  

th e p u b lic in te re s t b y a d v is in g b o th th e p e o p le 

a n d th e ir re p re se n ta tiv e s o f  th e re su lt o f  th e ir o b

se rv a tio n a n d e x p e r ie n c e ; th e re is n o n e e d o f  d if 

f id e n c e in  th is re sp e c t, o u t o f  a fa lse fe a r o f  b e in g 

c o n s id e re d to  b e u n d u ly in te r fe r in g w ith  a n o th e r 

d e p a r tm e n t o f  th e G o v e rn m e n t.

Ju d g e s m a y w e l l  d ire c t d il ig e n t e f fo r t to w a rd  

se c u r in g f ro m  p ro p e r a u th o r ity su c h m o d if ic a tio n s 

o f  la w s o r ru le s te n d in g , in  th e ir e x p e r ie n c e , to  

im p e d e o r p re v e n t th e re a so n a b le a n d ju s t d isp o 

s it io n o f  l i t ig a tio n , a s w il l  re c ti fy th e e v ils d is

c o v e re d b y  th e m .

C h a r le s B o s to n to T a f t, Ju n e 8 , 1 9 2 2 , T a f t P a p e rs , R e e l 

2 4 2 . F o r th e A B A ’ s m o st re c e n t s ta n d a rd o n th is su b je c t, 

see A B A M o d e l C o d e o f  Ju d ic ia l C o n d u c t (1 9 9 0 ) , C a n o n 

4 (B ) , C o m m e n t 1 .

“ 8S . 3 1 5 1 , 7 0 th C o n g ., 1 s t S e ss . (F e b ru a ry 1 3 ,1 9 2 8 ) . O n 

o p p o s it io n to fe d e ra l c o u r t d iv e rs ity ju r isd ic t io n in  th e 

S o u th a n d W e st, see T o n y A .  F re y e r , “ T h e F e d e ra l C o u r ts , 

L o c a lism , a n d th e N a tio n a l E c o n o m y , 1 8 6 5 -1 9 0 0 ,”  5 3 

B u sin ess H isto ry R ev iew 3 4 3 (1 9 7 9 ) ; H a rry N . S c h e ib e r ,
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“ F e d e ra l ism , th e S o u th e rn R e g io n a l E c o n o m y , a n d P u b lic 

P o lic y S in c e 1 8 6 5 ,”  in  D a v id J . B o d e n h a m e r a n d Ja m e s 

W . E ly , J r ., A m b iva len t L egacy : A  L ega l H istory  of  th e  

S ou th  p p .6 9 -1 0 4 (U n iv e rs ity P re ss o f  M iss iss ip p i 1 9 8 4 ) . 

l l9 S e e 6 2 YXWVUTSRQPONMLKJIHGFEDCBAC o n g ress io n a l R eco rd , 6 7 th C o n g ., 2 n d S e ss ., 

p t. 5 , p . 5 1 0 8 (A p r i l  6 , 1 9 2 2 ) ( “ In  m y  ju d g m e n t w e o u g h t 

to a b o lish e v e ry U n ite d S ta te s d is tr ic t c o u r t in  A m e r ic a ; 

w e o u g h t to a b o lish e n tire ly th e U n ite d S ta te s C o u rt o f  

A p p e a ls , a n d le a v e n o th in g o f  o u r U n ite d S ta te s ju d ic ia l 

sy s te m e x c e p t th e S u p re m e C o u rt o f  th e U n ite d S ta te s . W e 

o u g h t to  g iv e to  S ta te ju d g e s a n d S ta te c o u r ts a ll th e ju r is

d ic t io n .” ) S ee G e o rg e N o rr is to  G . Ja y C la rk , Ja n u a ry 2 , 

1 9 2 8 , N o rr is P a p e rs ( “ In  fa c t, I  h a v e g o n e so fa r a s to  a d

v o c a te th e a b o li t io n o f  a ll F e d e ra l c o u r ts e x c e p t th e S u

p re m e C o u rt.” )

1 2 05 e e S e n a te R e p o rt N o . 6 2 6 ,7 0 th C o n g ., 1  s t S e ss . (M a rc h 

2 7 ,1 9 2 8 ) . T h e C o m m itte e R e p o rt sa id s im p ly , “ T h e c o m 

m itte e c a n c o n c e iv e o f  n o re a so n w h y  th e d is tr ic t c o u r t o f  

th e U n ite d S ta te s sh o u ld h a v e ju r isd ic t io n in  th e se c a se s .”  

Id . a t 2 .

l2 lT a f t to H o ra c e T a f t, A p r i l  1 6 , 1 9 2 8 , T a f t P a p e rs , R e e l

3 0 1 .

1 2 2T a f t to  G e o rg e W ic k e rsh a m , M a rc h 2 9 , 1 9 2 8 , T a f t P a

p e rs , R e e l 3 0 0 .

l2 3T a f t to  N e w to n B a k e r , A p r i l  5 , 1 9 2 8 , T a f t P a p e rs , R e e l 

3 0 1 .

1 2 4T a f t to  N e w to n B a k e r , A p r i l  1 9 ,1 9 2 8 , T a f t P a p e rs , R e e l 

3 0 1 .

1 2 5T a f t to  C a sp e r Y o s t, A p r i l  5 ,1 9 2 8 , T a f t P a p e rs , R e e l 3 0 1 . 

■“ “ F e d e ra l C o u rts in  P e r i l ,”  S i. L o u is D a ily  G lo b e-D em o

c ra t, A p r i l  1 0 , 1 9 2 8 , p . 1 8 . S ee C a sp e r Y o s t to  T a f t, A p r i l  

1 0 ,1 9 2 8 , T a f t P a p e rs , R e e l 3 0 1 . T a f t th a n k e d Y o s t fo r  th e 

e d ito r ia ls : “ I  fe e l su re th a t th e y w il l  a ttra c t a tte n tio n .”  T a f t 

to  C a sp e r Y o s t, A p r i l  1 6 , 1 9 2 8 , T a f t P a p e rs , R e e l 3 0 1 .

1 2 7 H e n ry T a f t w a s a n a m e d p a r tn e r in  th e f i rm  o f  

C a d w a la d e r , W ic k e rsh a m &  T a f t.

l2 8T a f t to  H e n ry W . T a f t, A p r i l  5 , 1 9 2 8 , T a f t P a p e rs , R e e l 

3 0 1 . T w o  d a y s la te r T a f t w ro te h is b ro th e r :

W h a t w e d e s ire is p u b lic i ty . . . . Y o u . . . m ig h t 

e n la rg e o n th e fa c t th a t su c h a b il l  a s th is w o u ld 

d e s tro y th e ju r isd ic t io n in  th o se c a se s w h ic h 

M c R e y n o ld s w ro te f ro m  O re g o n a n d f ro m  N e

b ra sk a o n th e r ig h t o f  th e C a th o lic s to  m a in ta in  

se p a ra te sc h o o ls a n d th e r ig h t o f  th e G e rm a n s to  

m a in ta in se p a ra te e d u c a tio n in  G e rm a n . I f  w e c a n 

s tir u p th e G e rm a n s a n d th e I r ish  a n d th e n e g ro e s 

to a n a p p re c ia t io n o f  th e im p o r ta n c e to  th e m o f  

m a in ta in in g th e ju r isd ic t io n o f  th e tr ia l  c o u r ts , w e 

c a n m a k e th e D e m o c ra ts a b it c h a ry o f  b u rn in g 

th e ir f in g e rs w ith  su c h a re v o lu t io n a ry p ro p o sa l.

T a f t to H e n ry W . T a f t, A p r i l  7 , 1 9 2 8 , T a f t P a p e rs , R e e l 

3 0 1 . In  a p o s tsc r ip t, T a f t a d d e d , “ I  a m m is ta k e n a s to  th e 

G e rm a n la n g u a g e c a se s . T h e y c a m e f ro m  th e S u p re m e 

C o u rts o f  th e S ta te s . T h e o th e r c a m e f ro m  th e U .S . D is 

tr ic t C o u rt.”

I2 9£ e e H e n ry W . T a f t to  T a f t, A p r i l  1 8 , 1 9 2 8 , T a f t P a p e rs , 

R e e l 3 0 1 .

1 3 0S e e T a f t to W ill is  V a n D e v a n te r , A p r i l  1 5 , 1 9 2 8 , V a n 

D e v a n te r P a p e rs : “ T h e y se e m to  b e s lo w  in  N e w  Y o rk  to  

ta k e u p th e q u e s tio n . M y  b ro th e r H a rry is p re p a r in g th e 

a rg u m e n t fo r  h is e d ito r ia l f r ie n d s in  N e w  Y o rk , b u t h e ta k e s 

so lo n g th a t th e y m ig h t p a ss th e b il l  in  th e S e n a te b e fo re

h e g e ts h is a r t ic le s re a d y .”

1 3 ’  T a f t to  H e n ry W . T a f t, A p r i l  2 1 , 1 9 2 8 , T a f t P a p e rs , R e e l 

3 0 1 .

l3 2H e n ry W . T a f t to  T a f t, A p r i l  2 0 ,1 9 2 8 , T a f t P a p e rs , R e e l 

3 0 1 . H e n ry W . T a f t a lso d ra f te d a lo n g re p o r t o n b e h a lf o f  

th e A B A  C o m m itte e o n Ju r isp ru d e n c e a n d L a w  R e fo rm , 

a n d m a n a g e d to h a v e th e A B A  E x e c u tiv e C o m m itte e g o 

o n re c o rd a g a in s t th e b il l  o n A p r i l  2 4 . S e n a to r C o p e la n d 

h a d th e E x e c u tiv e C o m m itte e re so lu t io n , a s w e ll a s th e 

re p o r t o f  th e C o m m itte e o n Ju r isp ru d e n c e a n d L a w  R e

fo rm , re p r in te d in  th e C o n g ress io n a l R eco rd . 6 9 C o n g res

s io n a l R eco rd 8 0 7 7 -8 0 8 0 , p t. 8 ,7 0th C o n g ., 1s t S e ss ., M a y  

8 , 1 9 2 8 . S ee a lso “ A n  U n w ise a n d D a n g e ro u s M e a su re ,”

1 4 4  W  2 6 6 (M a y 1 9 2 8 ) .

1 3 3 “ S e n a te a n d C o u rts ,”  T h e N ew Y o rk T im es, A p r i l  2 2 , 

1 9 2 8 , S e c tio n 3 , p . 4 .

1 3 4 6 9 C o n g ress io n a l R eco rd 6 3 7 9 , p t. 6 , 7 O 'h C o n g ., 1 s t 

S e ss ., A p r i l  1 3 , 1 9 2 8 . N o rr is re fu se d to  h o ld h e a r in g s o n 

th e b il l ,  sa y in g th a t “ i t  is a b il l  o n w h ic h I  th in k  n o p a r t ic u

la r h e a r in g s a re n e c e ssa ry . I t  is e n tire ly a le g a l p ro p o s i

t io n . ... I t  is p u re ly a q u e s tio n o f  p ra c tic e th a t th e la w y e rs 

o n th e Ju d ic ia ry C o m m itte e u n d e rs ta n d a s w e ll  a s d o o th e r 

a tto rn e y s .”  Id . a t 6 3 7 8 .

1 3 5 “ S e n a te a n d C o u rts ,”  T h e N ew Y o rk l im es, A p r i l  2 2 , 

1 9 2 8 , S e c tio n 3 , p . 4 .

I3 66 9 C o n g ress io n a l R eco rd 7 4 2 1 -7 4 2 2 , p t. 7 , 7 0,h 

C o n g ., 1s t S e ss ., A p r i l  3 0 , 1 9 2 8 . S ee “ W h itt l in g  A w a y  

a t th e F e d e ra l T r ib u n a ls ,”  1 4 A B A J 2 0 0 (1 9 2 8 ) . T h e 

A B A J e d ito r ia l p a r t ic u la r ly o b je c te d to th e B il l ’ s 

re p u d ia tio n o f  d iv e rs ity ju r isd ic t io n :

In  a n a d d re ss a t th e S a n F ra n c isc o m e e tin g 

o f  th e A m e r ic a n B a r A sso c ia t io n , C h ie f Ju s tic e  

T a f t, w h ile  d isc la im in g a n y d isc u ss io n o f  le g is la

t iv e  p o lic y , m a d e th e fo l lo w in g  p e r t in e n t re m a rk s 

b y w a y o f  c o m m e n t o n th e p ro p o sa l to re l ie v e 

th e F e d e ra l c o u r ts o f  c o n g e s tio n b y  ta k in g a w a y 

th is ju r isd ic t io n :

“ I  v e n tu re to  th in k  th a t th e re m a y b e a s tro n g 

d isse n t f ro m  th e v ie w  th a t d a n g e r o f  lo c a l p re ju

d ic e in  S ta te C o u rts a g a in s t n o n re s id e n ts is a t a n 

e n d . L it ig a n ts f ro m  th e e a s te rn p a r t o f  th e c o u n

try  w h o a re e x p e c te d to  in v e s t th e ir c a p ita l in  th e 

W e st o r S o u th w il l  h a rd ly c o n c e d e th e p ro p o s i

t io n  th a t th e ir in te re s ts a s c re d ito rs w il l  b e a s su re 

o f  im p a r t ia l ju d ic ia l c o n s id e ra tio n in  a W e ste rn 

o r S o u th e rn s ta te a s in  a fe d e ra l c o u r t.

T h e m a te r ia l q u e s tio n is  n o t so m u c h w h e th e r 

th e ju s t ic e a d m in is te re d is a c tu a l ly im p a r t ia l a n d 

fa ir , a s i t  is  w h e th e r i t  is  th o u g h t to  b e so b y  th o se 

w h o a re c o n s id e r in g th e w isd o m o f  in v e s tin g th e ir 

c a p ita l in  S ta te s w h e re th a t c a p ita l is n e e d e d fo r  

th e p ro m o tio n o f  e n te rp r ise s a n d in d u s tr ia l a n d  

c o m m e rc ia l p ro g re ss . N o s in g le e le m e n t... in  

o u r g o v e rn m e n ta l sy s te m h a s d o n e so m u c h to  

se c u re c a p ita l fo r  th e le g it im a te d e v e lo p m e n t o f  

e n te rp r ise s th ro u g h o u t th e W e st a n d S o u th a s th e 

e x is te n c e o f  F e d e ra l c o u r ts th e re , w ith  a ju r isd ic

t io n  to  h e a r d iv e rse c it iz e n sh ip c a se s .”

T a f t h a d a d d re sse d th e S a n F ra n c isc o m e e tin g o f  th e 

A m e r ic a n B a r A sso c ia t io n o n A u g u s t 1 0 , 1 9 2 2 . H is



76 JO U R N A L  1998 ,  V O L . IdcbaZYXWVUTSRQPONMLKJIHGFEDCBA

sp e e c h is re p ro d u c e d in  fu l l  in  6  YXWVUTSRQPONMLKJIHGFEDCBAJo u rn a l o f th e A m er ica n 

Ju d ica tu re S o c ie ty 3 6 (1 9 2 2 ) , a n d in  5 7 T h e A m er ica n L a w 

R ev iew 1 (1 9 2 3 ) . In  h is a d d re ss b e fo re th e A B A ,  T a f t h a d 

a lso b e e n c a re fu l to  o b se rv e : “ B u t o f  c o u rse th e ta k in g a w a y 

o f  fu n d a m e n ta l ju r isd ic t io n f ro m  th e F e d e ra l C o u rts is 

w ith in  th e p o w e r o f  C o n g re ss , a n d i t  is n o t fo r  m e to  d is

c u ss su c h a le g is la t iv e p o lic y .”  Id . a t 1 1 .

B ra n d e is d id  n o t a c c e p t T a f t’ s p o in t a b o u t th e im p o r

ta n c e o f  d iv e rs ity ju r isd ic t io n fo r fa c i l i ta t in g th e in v e s t

m e n t o f  e a s te rn c a p ita l in  w e ste rn a n d so u th e rn s ta te s :

H e sp e a k s fe e l in g ly o n th e su b je c t w h e n

e v e r i t  c o m e s u p . I  th in k h is p o in t is th e o re ti

c a l, l ik e  m u c h o f  th e e c o n o m is ts m o u th in g o f  

th e “ ra t io n a l m a n .”  O f  c o u rse , th e b a n k e rs &  

s ti l l  le ss th e in v e s to rs , d o n o t g iv e th e su b je c t 

o f l i t ig a tio n a n y th o u g h t w h e n th e y m a k e 

lo a n s .

B ra n d e is to F e lix F ra n k fu r te r , M a y 1 0 , 1 9 2 8 , in  M e lv in  

I . U ro fsk y a n d D a v id W . L e v y , e d s ., “H alf B roth er , 

H alf S on :” T h e L etters o f L ou is D . B ran d eis to  

F elix F ran k fu rter p . 3 3 1 (U n iv e rs ity o f  O k la h o m a 

P re ss 1 9 9 1 ) . F ra n k fu r te r la te r p u b lish e d a n a r t ic le 

th a n k in g N o rr is fo r sp o n so r in g S . 3 1 5 1 a n d th e re b y 

p ro v o k in g d isc u ss io n a b o u t th e a p p ro p r ia te sc o p e o f  

fe d e ra l ju r isd ic t io n , in  w h ic h h e v ir tu a l ly  re ite ra te d 

(w ith o u t a ttr ib u tio n ) B ra n d e is’ c o m m e n ts a b o u t d i

v e rs ity ju r isd ic t io n . F e lix F ra n k fu r te r , “ D is tr ib u tio n 

o f  Ju d ic ia l P o w e r B e tw e e n U n ite d S ta te s a n d S ta te 

C o u rts ,”  1 3 C o rn e ll L . Q . 4 9 9 , 4 9 9 n .l, p p . 5 2 1 -2 2 

(1 9 2 8 ) .

1 3 76 9 C o n g ress io n a l R eco rd 7 4 2 2 , p t. 7 , 7 0 th C o n g ., 1s t 

S e ss ., A p r i l  3 0 , 1 9 2 8 .

1 3 8S . 3 1 5 1 , 7 0 th C o n g ., 1 s t S e ss ., M a y 8 , 1 9 2 8 . S ee 6 9 

C o n g ress io n a l R eco rd 8 0 7 7 , p t. 8 , M a y 8 , 1 9 2 8 . S o m e

h o w T a f t m a n a g e d to a c q u ire a c o p y o f  a le tte r se n t b y 

N o rr is to L e w is G a n n e tt o f T h e N a tio n e x p la in in g th e 

p ro p o se d c h a n g e in  S . 3 1 5 1 . In  th e le tte r N o rr is w rite s  

th a t th e “ p r in c ip a l o b je c t o f  th is b il l  ... is to ta k e 

a w a y th e ju r isd ic t io n o f  th e F e d e ra l C o u rts in  th e d iv e rs ity  

o f  c i t iz e n sh ip . I t  is tru e th e b il l  ta k e s a w a y so m e o th e r ju 

r isd ic t io n s , b u t th e o th e r i te m s w e th o u g h t w e re o f  v e ry 

l i t t le  im p o r ta n c e . H o w e v e r, th e re is  n o o b je c tio n to  a m e n d

in g  th e b il l  so a s to  c o n f in e i t  e n tire ly to  d iv e rse c it iz e n

sh ip c a se s .”  N o rr is to  G a n n e tt, A p r i l  2 8 , 1 9 2 8 . T a f t se n t 

th e le tte r to W ill is  V a n D e v a n te r , d ry ly  c o m m e n tin g : “ I  

se n d y o u h e re w ith a c o p y o f  a le tte r w ritte n b y  N o rr is ... 

sh o w in g h o w c lo se ly h e sc ru tin iz e d th e e f fe c t o f  h is b il l  

b e fo re in tro d u c in g i t . ”  T a f t to  W ill is  V a n D e v a n te r , M a y  

4 , 1 9 2 8 , T a f t P a p e rs , R e e l 3 0 1 .

l3 9T a f t to  H e n ry W . T a f t, M a y 1 6 , 1 9 2 8 , T a f t P a p e rs , R e e l

3 0 2 .

'“ H e a r in g s B e fo re th e H o u se C o m m itte e o n th e Ju d ic ia ry 

o n H .R . 6 6 8 7 ,7 0 th C o n g ., 1 s t S e ss ., F e b ru a ry 1 , 1 9 2 8 , p . 

6 .

l4 1T a f t to T h o m a s W a lsh , M a y 8 , 1 9 2 8 , T a f t P a p e rs , 

R e e l 3 0 1 .

'“ Id .

'“ Id .

'“ T h o m a s W a lsh to T a f t, M a y 1 0 , 1 9 2 8 , T a f t P a p e rs , 

R e e l 3 0 1 . T h e n e x t d a y T a f t w ro te to A .C . P a u l th a t 

“ I s in c e re ly h o p e th a t [W a lsh ] w il l  b e a b le to g e t th e 

b il l  th ro u g h . I  fe a r th a t th e C h ie f Ju s tic e o f  th e C o u rt

o f  C u sto m s A p p e a ls w i l l  try  to  p re v e n t i t ,  b u t I  h o p e n o t.”  

T a f t to  A .C . P a u l, M a y 1 1 , 1 9 2 8 , T a f t P a p e rs , R e e l 3 0 1 . 

'“ P u b lic L a w  N o . 9 1 4 ,4 5 S ta t. 1 4 7 5 .

'“ 2 8 U .S .C . S e c tio n 2 1 1 (1 9 6 4 e d .) .

'“ G lid d en C o . v . Z d a n o k , 3 7 0 U .S . 5 3 0 (1 9 6 2 ) . T h e 

s to ry is w e ll to ld in  B ren n er v . M a n so n , 3 8 3 U .S . 5 1 9 , 

5 2 6 (1 9 6 6 ) .

'“ T h is sa m e d ile m m a n o w o c c u rs w h e n e v e r th e S u

p re m e C o u rt is i tse lf c a lle d u p o n to p ro m u lg a te ru le s . 

S o , fo r e x a m p le , Ju s tic e s D o u g la s a n d B la c k h a v e d is

se n te d f ro m  th e C o u rt’ s p ro m u lg a tio n o f  R u le s o f  C iv i l  

P ro c e d u re o n th e g ro u n d s , in te r a lia , th a t ru le m a k in g 

a u th o r ity sh o u ld b e tra n s fe rre d to “ th e Ju d ic ia l C o n

fe re n c e”  in  o rd e r to “ re l ie v e u s o f  th e e m b a rra ssm e n t 

o f  h a v in g to s it in  ju d g m e n t o n th e c o n s ti tu t io n a li ty 

o f  ru le s w h ic h w e h a v e a p p ro v e d a n d w h ic h a s a p p lie d 

in  g iv e n s itu a tio n s m ig h t h a v e to b e d e c la re d in v a l id .”  

3 7 4 U .S . 8 6 9 -7 0 (1 9 6 3 ) . T a f t w a s, o f  c o u rse , a g re a t 

su p p o r te r o f  in c re a s in g th e ru le m a k in g a u th o r ity o f  

th e S u p re m e C o u rt.

'“ T h u s A u g u s tu s H a n d w ro te T a f t: “ O u r o n ly re a l re

l ie f  is to g e t r id  o f  p e tty c r im in a l c a se s . I f  w e d o n o t d o 

th is , th is c o u r t w h ic h h a s b e e n o n e o f  th e m o st im p o r

ta n t a n d in te re s tin g tr ia l c o u r ts a n y w h e re is b o u n d , in  

m y o p in io n , to s in k to a v e ry lo w  le v e l.” A u g u s tu s 

H a n d to T a f t, D e c e m b e r 9 , 1 9 2 5 , T a f t P a p e rs , R e e l 

2 7 8 . E x e m p la ry is H e n ry S m ith’ s le tte r to T a f t e x

p la in in g w h y h e w a s re t ir in g a s a fe d e ra l d is tr ic t ju d g e :

I a m n o t c o n sc io u s o f  a n y d isa b il i ty , p h y s ic a l 

o r m e n ta l, a n d w o u ld d is l ik e to b e c o n s id e re d 

“ sh irk in g ,”  b u t th e b u rd e n o f th e im m e n se 

c r im in a l b u s in e ss o f  a p o lic e c h a ra c te r— e sp e

c ia l ly  th e f lo o d o f  l iq u o r c a se s— h a s b e c o m e 

v e ry g re a t. T h e y in v o lv e n o q u e s tio n s o f le

g a l im p o r ta n c e . Ju s t o n e sm a ll c r im in a l c a se 

a f te r a n o th e r , d e p e n d in g w h o lly  u p o n te s t i

m o n y a s to th e fa c ts . M y  e g o tism , I  su p p o se , 

p e rsu a d e s m e th a t I a m a l i t t le  th ro w n a w a y 

o n su c h w o rk , a n d im p e ls m e to th in k I h a d 

b e tte r tu rn i t  o v e r to a y o u n g e r , s tro n g e r , a n d 

le ss su sc e p tib le m in d .

H e n ry A .M . S m ith to T a f t, M a y 2 3 , 1 9 2 3 , T a f t P a

p e rs , R e e l 2 5 3 .

'“ In d e e d , in  a p p o in tin g T a f t, H a rd in g a n n o u n c e d th a t 

h e e x p e c te d T a f t to m o v e ra p id ly to re m e d y th e c o n

g e s tio n o v e r ta k in g fe d e ra l c o u r ts . “ A d d it io n a l ju d g e s 

w il l  b e n e e d e d ,”  h e sa id , a n d “ th e re m a y b e n e e d o f  

a u th o r iz a tio n o f c o m m iss io n e rs ; so m e th in g m u st b e 

d o n e to re l ie v e th e c o u r ts o f  c a se s o f  th e le ss c r im in a l 

ty p e . I m e a n c a se s g ro w in g o u t o f  th e V o ls te a d a c t.”  

G u s K a rg e r to T a f t, Ju n e 3 0 , 1 9 2 1 , T a f t P a p e rs , R e e l 

2 2 7 . S ee G e o rg e F . A u th le r , “ T a f t C o n f irm e d b y S e n

a te fo r P o s t o f  C h ie f Ju s tic e ,”  T h e M in n ea p o lis M o rn

in g T r ib u n e , Ju ly 1 , 1 9 2 1 , p . 1 .

l5 '“ T h e F e d e ra l Ju d ic ia l C o u n c il ,”  2 T exa s L a w R ev iew 

4 5 8 , 4 6 1 (1 9 2 4 ) . T h e C o n fe re n c e n o te d th a t th is 

re fo rm “ w o u ld b e e x p e d ie n t, p ro v id e d th e m a c h in e ry 

p ro p o se d is w ith in  c o n s ti tu t io n a l l im its .”  Id . 

l5 2T a f t to H o ra c e T a f t, S e p te m b e r 3 0 , 1 9 2 3 , T a f t P a

p e rs , R e e l 2 5 7 .

l5 3T a f t to A lb e r t C u m m in s , D e c e m b e r 3 , 1 9 2 5 , T a f t 

P a p e rs , R e e l 2 7 8 ; T a f t to G e o rg e G ra h a m , D e c e m b e r
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3 , 1 9 2 5 , T a f t P a p e rs , R e e l 2 7 8 . E v e r ta c tfu l, T a f t 

se n t a s im ila r le tte r to S e n a to r T h o m a s W a lsh , th e 

m o st in f lu e n tia l D e m o c ra t o n th e S e n a te Ju d ic ia ry 

C o m m itte e . T a f t to T h o m a s W a lsh , D e c e m b e r 3 , 1 9 2 5 , 

T a f t P a p e rs , R e e l 2 7 8 . W a lsh re p l ie d th a t “ W e a re so 

n e a r to g e th e r in  o u r id e a s c o n c e rn in g th e m e a su re fo r  

th e re l ie f o f  th e D is tr ic t Ju d g e s th a t th e re sh o u ld b e 

n o d if f ic u lty  in  m e e tin g e a c h o th e r’ s v ie w s .”  W a lsh 

p re fe rre d , h o w e v e r , to lo d g e th e a p p o in tm e n t p o w e r 

in  th e P re s id e n t ra th e r th a n th e D is tr ic t c o u r ts . 

T h o m a s W a lsh to T a f t, D e c e m b e r 4 , 1 9 2 5 , T a f t 

P a p e rs , R e e l 2 7 8 . T a f t re sp o n d e d th a t h e d id “ n o t 

w ish to in s is t o n th e a p p o in tm e n t b y th e D is tr ic t 

Ju d g e s ,”  a n d th a t h e w o u ld b e “ g la d to ta lk fu r th e r 

w ith  y o u a b o u t i t , b e c a u se so m e th in g o u g h t to b e 

d o n e .” T a f t to T h o m a s W a lsh , D e c e m b e r 5 , 1 9 2 5 , 

T a f t P a p e rs , R e e l 2 7 8 .

T a f t a lso a sk e d A u g u s tu s H a n d fo r h is c o m m e n ts 

o n th e p ro p o se d le g is la t io n . H a n d re sp o n d e d “ O f  c o u rse 

I  a m h e a r t i ly in  fa v o r o f  su c h a p la n th o u g h I  h a v e n o t 

lo o k e d u p th e la w  a n d d o n o t k n o w w h e th e r th e a p

p o in tm e n t o f  m a g is tra te s fo r su c h a tr ib u n a l a s y o u 

p ro p o se c a n b e d e le g a te d to th e c o u r ts .” A u g u s tu s 

H a n d to T a f t, D e c e m b e r 9 , 1 9 2 5 , T a f t P a p e rs , R e e l 

2 7 8 .

1 5 46 7 YXWVUTSRQPONMLKJIHGFEDCBAC o n g ress io n a l R eco rd 1 0 9 4 2 , p t. 1 0 , 6 9th C o n g ., 

1s t S e ss ., Ju n e 8 , 1 9 2 6 . G ra h a m c o n tin u e d :

O n e o f  th e g re a t d if f ic u lt ie s h a s a r ise n b y re a

so n o f  th e in v a s io n o f  w h a t b e lo n g e d h e re to

fo re to th e S ta te s a lo n e th ro u g h th e a d o p

t io n o f  th e e ig h te e n th a m e n d m e n t. B y  th e 

a d o p tio n o f  th a t a m e n d m e n t a g re a t b u rd e n 

o f  p o lic e w o rk w a s c a s t u p o n th e F e d e ra l 

G o v e rn m e n t w ith o u t fu rn ish in g th a t G o v e rn

m e n t th e p ro p e r e q u ip m e n t a n d m a c h in e ry 

fo r c a rry in g o n th e w o rk c re a te d b y  th e a d o p

t io n o f  th e e ig h te e n th a m e n d m e n t a n d th e 

la w s in te n d e d to c a rry i t  in to e f fe c t. T h a t is  

o n e re a so n w h y th e b u s in e ss o f  th e c o u r ts is  

su f fe r in g , w h y th e c o u r ts a re c o n g e s te d ....

Id .

,5 5Id .

™ Id . a t 1 0 9 4 2 -4 3 .

1 5 7F ra n c is G . C a ffe y to T a f t, M a rc h 1 7 , 1 9 2 7 , T a f t 

P a p e rs , R e e l 2 9 0 . S ee, e .g ., H e a r in g s b e fo re th e H o u se 

C o m m itte e o n th e Ju d ic ia ry o n H .R . 5 6 0 8 , H .R . 8 2 3 0 , 

H .R . 8 5 5 5 , a n d H .R . 8 5 5 6 , 7 0 th C o n g ., 1 s t S e ss ., Ja n u

a ry 1 7 , 1 9 2 8 , p .1 3 (T e s tim o n y o f  F ra n c is G . C a ffe y 

re fe rr in g to th e 1 9 2 3 re c o m m e n d a tio n o f  th e C o n fe r

e n c e o f  S e n io r C irc u it C o u rt Ju d g e s) .

1 5 8T a f t to F ra n c is G . C a ffe y , M a rc h 2 1 , 1 9 2 7 , T a f t 

P a p e rs , R e e l 2 9 0 . “ [B ]u t m y in te re s t in  i t is d e e p ,”  

c o n tin u e d T a f t, “ a n d I a m g la d to e x p re ss th e h o p e 

th a t u n ite d a c tio n w il l  b e ta k e n to h a v e th e n e x t C o n

g re ss a p p ro a c h th e su b je c t a n d d o th e b e s t i t  c a n .”  

P u sh e d b y R e p re se n ta tiv e W a lto n M o o re o f  V irg in ia , 

d e b a te o n e x p a n d in g th e p o w e rs o f  U n ite d S ta te s C o m

m iss io n e rs c o n tin u e d sp o ra d ic a l ly th ro u g h o u t th e d e

c a d e . S ee, e .g ., T a f t to W a lto n M o o re , M a rc h 2 1 , 

1 9 2 7 , T a f t P a p e rs , R e e l 2 9 0 ; W a lto n M o o re to T a f t, 

M a rc h 2 2 , 1 9 2 7 , T a f t P a p e rs , R e e l 2 9 0 ; T a f t to W a lto n 

M o o re , M a rc h 2 3 , 1 9 2 7 , T a f t P a p e rs , R e e l 2 9 0 . T h e

W ic k e rsh a m C o m m iss io n a lso e n d o rse d le g is la t io n o f  

th is k in d . S ee G e o rg e C o c h ra n D o u b a n d L io n e l 

K e s te n b a u m , “ F e d e ra l M a g is tra te s fo r th e T r ia l o f  

P e tty O ffe n se s : N e e d a n d C o n s titu t io n a li ty ,”  1 0 7 U n i

vers ity o f P en n sy lva n ia L a w R ev iew 4 4 3 , 4 5 2 -5 3 

(1 9 5 9 ) .

1 S 9C a ra w a y h a d b e e n a tte m p tin g to p ro m o te th is re

fo rm  fo r m a n y y e a rs . S ee, e .g ., A sh le y C o c k r i l l , “ T r ia l 

b y Ju ry ,”  5 2 A m er ica n L a w R ev iew 8 2 3 (1 9 1 8 ) . 

’ “ W ill ia m  H o w a rd T a f t, “ D e la y s a n d D e fe c ts in  th e 

E n fo rc e m e n t o f  L a w  in  T h is C o u n try ,”  1 8 7 N o rth 

A m er ica n R ev iew 8 5 1 , 8 5 7 (1 9 0 8 ) .

" “ S e e , e .g ., W ill ia m  H o w a rd T a f t, “ T h e C o u rts a n d 

th e P ro g re ss iv e P a rty ,”  S a tu rd a y E ven in g P o st, V o l.  

1 8 6 , N o . 3 9 , M a rc h 2 0 , 1 9 1 4 , p . 4 7 :

[S jta te le g is la tu re s h a v e c u t d o w n th e 

p o w e r o f  th e ju d g e so th a t n o w  in  m a n y s ta te s 

h e h a s l i t t le  m o re p o w e r to e x e rc ise th a n th e 

m o d e ra to r in  a re l ig io u s c o n fe re n c e . In  so m e  

s ta te s h e is re q u ire d to d e liv e r a w ritte n c h a rg e 

b e fo re a rg u m e n t o f  c o u n se l, a n d in  o th e rs h e 

is p e rm itte d o n ly to a c c e p t o r re je c t th e s ta te

m e n ts o f  th e la w  a s g iv e n b y  c o u n se l. H is o p

p o r tu n ity fo r u se fu ln e ss is c u r ta i le d , h is im 

p a r t ia l i ty m a d e th e su b je c t o f  su sp ic io n b y  

m o st u n w ise re s tr ic t io n s , a n d th e tr ia l is tu rn e d 

o v e r la rg e ly to th e c o n tro l o f  th e la w y e rs a n d  

th e l i t t le  re s tra in e d d isc re tio n o f  th e ju ry . T h e 

re su lt h a s b e e n th e p e rv e rs io n o f  ju s t ic e in  

ju ry  tr ia ls , th e in fu s io n in to th e m o f  m u c h 

m a u d lin se n tim e n t a n d i r re le v a n t c o n s id e r

a tio n s , a n d a d ra g g in g o u t o f  th e tr ia l to su c h 

a le n g th th a t i f  i t  b e a c iv i l  c a se th e c o s t o f  

l i t ig a tio n is g re a tly in c re a se d , a n d i f  i t  b e a 

c r im in a l c a se th e p u b lic c o m e to tre a t i t  a s a 

g a m e o f  w its a n d e lo q u e n c e o f  c o u n se l ra th e r 

th a n th e se tt le m e n t o f  a se r io u s c o n tro v e rsy 

in  a c o u r t o f  ju s t ic e . N e ith e r th e d ig n ity n o r 

th e e f fe c tiv e n e ss o f  ju d ic ia l a d m in is tra t io n 

u n d e r th e se c o n d it io n s im p re sse s i tse lf u p o n 

th e p u b lic .

’ “ T a f t to H e le n H e rro n T a f t, A p r i l  3 0 , 1 9 2 4 , T a f t 

P a p e rs , R e e l 6 3 9 . T a f t c o n tin u e d : “ C o n g re ssm a n S n e ll , 

w h o is th e C h a irm a n o f  th e C o m m itte e o n R u le s in  th e 

H o u se , p ro m ise d m e th a t h e c o u ld p o s tp o n e th e b il l .  I  

sa w th e C h a irm a n o f  th e Ju d ic ia ry C o m m itte e , M r.  

G ra h a m , a n d h e th in k s h e c a n . I  th in k I  sh a ll try  a n d 

se e N ic k  L o n g w o rth , th e le a d e r o f  th e H o u se , to m o r

ro w , a n d w ith  th o se a g re e d , I  h o p e th e p la n o f  d e la y 

c a n b e c a rr ie d o u t. I t  w il l  b e a g o o d d e a l e a s ie r to in 

d u c e th e P re s id e n t to v e to th e b il l  a f te r th e e le c tio n 

th a n b e fo re .”

‘ “ T a f t to  T h o m a s W . S h e lto n , A p r i l  1 3 , 1 9 2 4 , T a f t P a

p e rs , R e e l 2 6 3 . T a f t n o te d th a t “ I  a m n o t in  a p o s it io n 

to a p p e a r b e fo re th e c o m m itte e m y se lf , b e c a u se w e re 

I  to o p p o se i t , i t  w o u ld o n ly  sh a rp e n th e e a g e rn e ss o f  

m a n y to  p u t i t  th ro u g h .”  T a f t to  G a rd in e r L a th ro p , A p r i l  

2 7 , 1 9 2 4 , T a f t P a p e rs , R e e l 2 6 4 . O n B a r o p p o s it io n to  

th e m e a su re , see “ T h e E ffo r t to L im it  P o w e r o f  F e d

e ra l Ju d g e s ,”  1 0 A B A J 3 0 3 (1 9 2 4 ) ( “ T h e b il l  is p a r t 

a n d p a rc e l o f  a v ic io u s p la n to  d e s tro y th e p o w e rs a n d 

in d e p e n d e n c e o f  th e F e d e ra l Ju d ic ia ry , a n d to in v a d e
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i ts c o n s ti tu t io n a l p re ro g a tiv e s .” ) ; “ A n  U n w ise M e a

su re ,”  1 0 YXWVUTSRQPONMLKJIHGFEDCBAA B A J3 3 2 (1 9 2 4 ) (“ [T ]h e p ro p o sa l is w h o lly  

in d e fe n s ib le . . . . T h e in d isp u ta b ly g re a te r e f f ic ie n c y 

o f  th e fe d e ra l c o u r ts a s c o m p a re d w ith  th e v a s t m a jo r

i ty  o f  s ta te c o u r ts , o f  E n g lish c r im in a l c o u r ts a s c o m

p a re d w ith  o u r o w n , re s ts o n th e p o w e r w h ic h th e p re

s id in g ju d g e h a s to c o n tro l th e p ro c e e d in g s .” ) C o m

p a re “ L e tte rs o f  In te re s t to th e P ro fe ss io n ,”  1 0 A B A J 

4 4 3 (1 9 2 4 ) ( le tte r o f  C . F lo y d H u ff )  ( “ [A ]  ju ry  tr ia l is  

a m o c k e ry fa r m o re so u n d e r a sy s te m w h ic h p e rm its a 

Ju d g e to  m a k e th e la s t a rg u m e n t to  th e ju ry .” )  S ee a lso 

id  ( le tte r o f  A lv a h  J . R u c k e r) . C o m p a re H a rry E u g e n e 

K e lly , “ A n  Im p e n d in g C a la m ity ,”  1 1 A B A J 6 5 (1 9 2 5 ) 

w ith “ C u rb in g F e d e ra l Ju d g e s ,”  2 8 L a w N o tes 1 8 2 

(1 9 2 5 ) .

'“ M e m o ra n d u m , D e c e m b e r 2 ,1 9 2 4 , T a f t P a p e rs , R e e l 

6 3 9 .

> « /< /. a t 1 .

I6 6W . a t 6 .

1 6 7M . a t 1 2 .

1 6 8T a f t to  H e n ry W . T a f t, M a rc h 2 7 , 1 9 2 5 , T a f t P a p e rs , 

R e e l 2 7 2 .

l6 ’ H e n ry W . T a f t to  T a f t, M a rc h 2 8 , 1 9 2 5 , T a f t P a p e rs , 

R e e l 2 7 3 .

1 7 0T a f t to H e n ry W . T a f t, M a y 2 8 , 1 9 2 5 , T a f t P a p e rs , 

R e e l 2 7 4 . H e n ry re sp o n d e d b y  se n d in g to  T a f t a “ c o p y 

o f  th e p ro p o se d re p o r t o f  th e [A B A ]  C o m m itte e o n Ju

r isp ru d e n c e a n d L a w  R e fo rm , w h ic h I  p re p a re d so m e 

w e e k s a g o .... Y o u  w il l  se e f ro m  th e re p o r t th a t I  u se d 

y o u r m e m o ra n d u m o n th e C a ra w a y b il l  f re e ly , a d d in g 

so m e th in g o f  m y o w n .”  H e n ry W . T a f t to T a f t, M a y  

2 9 , 1 9 2 5 , T a f t P a p e rs , R e e l 2 7 4 .

1 7 1S e e W rig h t a n d M ille r ,  9  F e d e ra l P ra c tic e a n d P ro

c e d u re C iv i l  2 d S e c tio n 2 5 5 7 (1 9 9 5 ) ; Ja c k B . W e in s te in 

a n d M a rg a re t A .  B e rg e r , 1 E v id e n c e S e c tio n 1 0 7 (M a t

th e w B e n d e r 1 9 9 4 ) . S ee Q u erc ia v . U n ited S ta tes, 2 8 9 

U .S . 4 6 6 , 4 6 9 (1 9 3 3 ) ( “ In  a tr ia l b y  ju ry  in  a fe d e ra l 

c o u r t, th e ju d g e is n o t a m e re m o d e ra to r , b u t is th e 

g o v e rn o r o f  th e tr ia l fo r th e p u rp o se o f  a ssu r in g i ts 

p ro p e r c o n d u c t. . .” )

l7 2E m e st K n a e b e l to T a f t, Ju ly 1 , 1 9 2 1 , T a f t P a p e rs , 

R e e l 2 2 8 .

1 7 3“ T a f t A w e d B y  G a in in g G o a l o f  H is A m b it io n ,”  N ew 

Y o rk H era ld , Ju ly 1 , 1 9 2 1 , p .2 .
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C on stitu tion a l C on su lta tion

B arry  C u sh m an *

O u r c o n v e n tio n a l im a g e o f  th e S u p re m e 

C o u rt u n d e r C h a r le s E v a n s H u g h e s c a lls to  m in d 

th e r id d le o f  th e S p h in x : W h a t c re a tu re w a lk s 

o n fo u r fe e t in  th e m o rn in g , o n tw o a t n o o n , 

a n d o n th re e in  th e e v e n in g ? T h e a n sw e r w ith  

w h ic h O e d ip u s re sc u e d th e c ity  o f  T h e b e s f ro m  

a re ig n o f  te r ro r w a s, o f  c o u rse , “ M a n” : h e c ra w ls 

o n a ll  fo u rs in  in fa n c y , s ta n d s e re c t o n tw o  le g s 

in  a d u lth o o d , a n d le a n s o n a s ta f f in  o ld a g e . 

T h e e s ta b l ish e d s to ry o f  th e H u g h e s C o u r t in 

v e r ts th e c h ro n o lo g y so m e w h a t, b u t th e c h a r

a c te rs a re th e sa m e . In  th e m id -19 3 0 s , th e c ro tc h

e ty N in e O ld M e n im p e tu o u s ly f lo u te d th e 

p o p u la r w il l ,  e v isc e ra tin g th e N e w  D e a l. C h a s

te n e d b y  th e d isc ip l in in g h a n d o f  a s te m p re s i

d e n tia l fa th e r f ig u re in  1 9 3 7 , a re p e n ta n t C o u rt 

w a s “ re b o rn ,”  th e n b lo sso m e d in to b e a u tifu l 

b u t u n c e r ta in y o u th u n d e r H a r la n F isk e S to n e 

a n d F re d V in so n , a n d g re w in to m a tu re a d u lt

h o o d u n d e r E a r l W a rre n .

T h e s to ry h a s i ts  c h a rm , a n d a c e r ta in s im p le 

e le g a n c e . I t  h a s fo r m a n y y e a rs c a p tu re d th e

im a g in a tio n o f  a g re a t m a n y e x tre m e ly a b le a n d 

d is t in g u ish e d sc h o la rs . In  m y  o w n im p e tu o u s 

y o u th I  h a v e c o m e to c o n c lu s io n s th a t d if fe r 

f ro m  th e irs . B u t I  w il l  n o t b e la b o r a ll  o f  m y  re a

so n s fo r  re a c h in g th o se c o n c lu s io n s h e re , fo r  i t  

is n o t m y  im m e d ia te o b je c tiv e to  c o n v e r t y o u 

to m y  v ie w  o f  th e m a tte r . I  a sk o n ly  th a t y o u 

su sp e n d d isb e lie f . F o rg e t fo r  a m o m e n t, i f  y o u 

w il l ,  th a t th e Ju s tic e s in v a l id a te d N e w  D e a l in i 

t ia t iv e s b e c a u se th e y th o u g h t th e m u n w ise 

so c ia l p o lic y ; fo rg e t th a t th e y la te r u p h e ld fe d

e ra l re g u la t io n s o n ly  b e c a u se th e C o u rt-p a c k

in g  p la n p u t th e fe a r o f  G o d in to th e m ; fo rg e t 

th a t th e y c o n tin u e d to d o so o n ly  b e c a u se th e y 

h a d se e n th e l ig h t. F o rg e t th a t th e C o u rt’ s ro le 

u n d e r H u g h e s w a s e n tire ly re a c tiv e : f i rs t o b

s tru c tin g , th e n su rre n d e r in g to , th e p o li t ic a l 

b ra n c h e s . T h is w il l ,  o f  c o u rse , b e d iso r ie n tin g . 

B u t i f  a ll o f  th is fo rg e tt in g h a s n o t a lre a d y re n

d e re d y o u u n c o n sc io u s , i t  m a y e n a b le u s to  

se e th e H u g h e s C o u rt a n d i ts ro le in  th e N e w  

D e a l sa g a in  a n e w l ig h t.
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F ra n k l in D e la n o R o o se v e lt w a s th e g re a t

e s t p o li t ic ia n o f  h is a g e . B u t h e w a s n o t th e 

g re a te s t c o n s ti tu t io n a l la w y e r . F o r e x a m p le , h e 

h a d ra th e r u n o r th o d o x v ie w s o n q u e s tio n s o f  

th e se p a ra tio n o f  p o w e rs . E a r ly in  h is f i rs t te rm , 

th e P re s id e n t a p p ro a c h e d C h ie f Ju s tic e H u g h e s 

a n d su g g e s te d th a t th e tw o  o f  th e m fo rm  a so r t 

o f  c o n su lta t iv e re la t io n sh ip . A s o n e c o n te m

p o ra ry a c c o u n t h a s i t ,  R o o se v e lt “ in t im a te d th a t 

h e w o u ld l ik e  to  ta lk  o v e r w ith  th e C h ie f Ju s tic e 

a ll h is im p o r ta n t p la n s c o n c e rn in g th e g e n e ra l 

w e lfa re , to  g e t th e C o u rt’ s s la n t o n th e m b e fo re 

a c tin g .” 1 A rtic le  I I I ,  S e c tio n 2  o f  th e C o n s titu

t io n p ro v id e s th a t th e ju d ic ia l p o w e r o f  th e 

U n ite d S ta te s sh a ll e x te n d o n ly  to  c e r ta in sp e c i

f ie d c a se s a n d c o n tro v e rs ie s ; a n d th e S u p re m e 

C o u rt h a d f i rs t d e c lin e d a p re s id e n tia l re q u e s t 

fo r a n a d v iso ry o p in io n in G e o rg e 

W a sh in g to n’ s se c o n d te rm , w h e n th e f i rs t  P re s i

d e n t h a d so u g h t c o u n se l o n sp e c if ic q u e s tio n s 

o f  in te rn a tio n a l la w .2 H u g h e s s im ila r ly d e m u rre d 

to R o o se v e lt’ s o v e r tu re s , in fo rm in g th e P re s i

d e n t th a t ‘ “ th e S u p re m e C o u rt is a n in d e p e n

d e n t b ra n c h o f  g o v e rn m e n t.’ ” 3 A s o n e a c c o u n t 

p u ts i t , “ h e tu rn e d th e P re s id e n t d o w n f la t.” 4 

R o o se v e lt re la te d th is s to ry w h ile d e fe n d in g 

h is C o u rt-p a c k in g p la n to a d o u b tfu l S e n a to r . 

“ Y o u se e ,”  th e P re s id e n t s ig h e d , “ h e w o u ld n’ t  

c o -o p e ra te .” 5

T h e re is , I su g g e s t, n o l i t t le  i ro n y in  th is 

d e fe n se o f  th e e f fo r t to p a c k th e C o u rt. F o r in  

w a y s th a t R o o se v e lt a p p a re n tly d id n o t fu l ly  

a p p re c ia te , b u t w h ic h o th e rs d id , th e C o u rt w a s 

in  fa c t c o o p e ra tin g w ith  th e p o li t ic a l b ra n c h e s 

in  se e k in g to  fo rm u la te c o n s ti tu t io n a l so lu t io n s 

to  th e e c o n o m ic c r is is o f  th e 1 9 3 0 s . I  h o p e to  

i l lu m in a te th is p h e n o m e n o n b y  sk e tc h in g a se

r ie s o f  v ig n e tte s in v o lv in g th e fa te o f  se v e ra l 

D e p re ss io n -e ra p ro g ra m s. T h ro u g h th e se I  h o p e 

to  sh o w th a t w ith in  th e c h a n n e ls p re sc r ib e d b y 

A rtic le I I I ,  a n d o c c a s io n a lly o u ts id e th e m a s 

w e ll, th e H u g h e s C o u rt o f fe re d th e R o o se v e lt 

a d m in is tra t io n a d is t in c t iv e fo rm  o f  c o n su lta

t iv e re la t io n sh ip .

S e n a to r L y n n Jo se p h F ra z ie r (a b o v e ) w a s o n e o f th e a u th o rs o f th e F ra z ie r-L e m k e F a rm D e b t R e lie f 

A c t o f 1 9 3 4 . T h e A c t p ro v id e d e x tra o rd in a ry re l ie f to f in a n c ia l ly d is tre sse d fa rm e rs , a llo w in g th e m 

to s ta y fo re c lo su re p ro c e e d in g s fo r f iv e y e a rs b y p a y in g a re a so n a b le re n ta l o n th e m o rtg a g e d la n d . 

W h e n th e C o u rt o v e rru le d th e A c t, w h ic h h a d b e e n w id e ly c r it ic iz e d a s p o o r ly a n d h a s ti ly d ra f te d , 

a sy m p a th e tic L o u is D . B ra n d e is to o k p a in s in h is m a jo r ity o p in io n to su g g e s t h o w i t c o u ld b e 

re v ise d to p a ss c o n s ti tu t io n a l m u ste r .
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C o n s id e r , fo r  e x a m p le , th e F ra z ie r-L e m k e 

F a rm D e b t R e lie f A c t  o f  1 9 3 4 . T h e A c t  p ro v id e d 

e x tra o rd in a ry re l ie f to f in a n c ia l ly d is tre sse d 

fa rm e rs , a llo w in g th e m to  s ta y fo re c lo su re p ro

c e e d in g s fo r  f iv e  y e a rs b y  p a y in g a re a so n a b le 

re n ta l o n th e m o rtg a g e d la n d . A t  a n y t im e d u r

in g  th is p e r io d th e d e b to r c o u ld ta k e t i t le  to  th e 

la n d f re e a n d c le a r o f  a n y m o rtg a g e s im p ly b y  

p a y in g i ts a p p ra ise d v a lu e— e v e n i f  th a t v a lu e 

w a s su b s ta n tia l ly le ss th a n th e a m o u n t o f  th e 

m o rtg a g e d e b t.

T h e A c t “ in sp ire d a s to rm o f  c o n tro v e rsy 

[o v e r ] i ts  v a lid ity .” 6 C o m m e n ta ry in  th e la w  jo u r

n a ls c h a ra c te r iz e d th e A c t a s “ h a s ti ly d ra f te d 

a n d h u rr ie d ly p a sse d” 7 “ b y  a h a rr ie d C o n

g re ss ,” 8 ru sh in g i t  “ th ro u g h a s la s t m in u te e m e r

g e n c y le g is la t io n .” ’  I t  w a s c r it ic iz e d a s “ o n e o f  

th e w o rs t re c e n t e x a m p le s o f  d ra f tsm a n sh ip in  

F e d e ra l le g is la t io n .” 1 0 “ T h e fa i lu re o f  i ts u lt i 

m a te p a ssa g e e v e n w a s fe a re d a t t im e s ,”  n o te d 

o n e o b se rv e r .1 1 I t  w a s e n a c te d “ [d ]e sp ite .. .th e 

d o u b ts o f  m a n y m e m b e rs o f  C o n g re ss ,” 1 2 a n d 

“ th e fe a rs o f  i ts p ro p o n e n ts w e re n o t a lla y e d 

w h e n th e P re s id e n t re ta in e d th e b il l  fo r  te n d a y s 

b e fo re s ig n in g i t ” 1 3 “ w ith  a p p a re n t h e s ita t io n 

a n d m isg iv in g .” 1 4 A t  th e s ig n in g c e re m o n y 

R o o se v e lt p re sc ie n tly re m a rk e d , “ T h e b il l  is in  

so m e re sp e c ts lo o se ly w o rd e d a n d w il l  re q u ire 

a m e n d m e n t a t th e n e x t se ss io n o f  C o n g re ss .” 1 5

T h e A c t ’ s c o n s ti tu t io n a li ty w a s c h a lle n g e d 

b e fo re th e C o u rt in  th e S p r in g o f  1 9 3 5 in  th e 

c a se o f  YXWVUTSRQPONMLKJIHGFEDCBAL o u isv il le Jo in t S to ck L a n d B a n k v . 

R a d fo rd .16 T h e Ju s tic e s o f  th e S u p re m e C o u rt 

w e re u n a n im o u s ly o f  th e o p in io n th a t th e A c t 

tra n sg re sse d l im its im p o se d b y th e D u e P ro

c e ss C la u se o f  th e F if th  A m e n d m e n t. C h ie f Ju s

t ic e H u g h e s a ss ig n e d th e o p in io n to Ju s tic e 

L o u is D . B ra n d e is , w h o h a d g re a t sy m p a th y fo r  

th e p lig h t o f  d is tre sse d sm a ll fa rm e rs a n d fo r  

th e o b je c tiv e s o f  th e A c t.1 7 B ra n d e is d id n o t 

sq u a n d e r th e o p p o r tu n ity p re se n te d b y  th e a s

s ig n m e n t. H e o f fe re d a th ir ty -p a g e e x a m in a tio n 

o f  th e h is to ry o f  le g is la t iv e a tte m p ts to  p ro v id e 

re l ie f fo r d is tre sse d m o rtg a g o rs , in  w h ic h h e 

p a in s ta k in g ly id e n ti f ie d th e w a y s in  w h ic h th e 

F ra z ie r-L e m k e A c t e n la rg e d th e se p ro te c tio n s 

b e y o n d a n y th in g p re v io u s ly sa n c tio n e d b y  th e 

C o u rt. T h e Ju s tic e d id n o t c o n f in e h im se lf to  

id e n ti fy in g o n e o r tw o d e f ic ie n c ie s o f  th e A c t 

a n d le a v e C o n g re ss g u e ss in g w h e th e r o th e r 

fe a tu re s o f  th e A c t w o u ld re q u ire re v is io n in

o rd e r to  p a ss c o n s ti tu t io n a l m u ste r . In s te a d , h e 

l is te d f iv e sp e c if ic su b s ta n tiv e r ig h ts o f  th e 

c re d ito r th a t th e A c t in f r in g e d .1 8 A s o n e c o m

m e n t in  th e C o rn e ll L a w R ev iew n o te d , th e 

C o u rt “ d e f in ite ly sh o w e d th a t i t  a p p re c ia te d th e 

s itu a tio n w h ic h le d to  th is d ra s tic m e a su re ... .I t  

in d ic a te d th a t s im ila r le g is la t io n m ig h t b e u p

h e ld i f  i t  w e re fo u n d to  p re se rv e su b s ta n tia l ly 

th e r ig h ts o f  m o rtg a g e e s .” 1 9

T h e R a d fo rd c a se w a s h a n d e d d o w n o n 

“ B la c k M o n d a y” — M a y 2 7 , 1 9 3 5 . T h a t sa m e 

d a y th e C o u rt u n a n im o u s ly d re w th e c u r ta in o n 

th e b r ie f c a re e r o f  th e N a tio n a l In d u s tr ia l R e

c o v e ry A c t in  th e fa m o u s “ s ic k c h ic k e n”  c a se , 

S ch ech te r P o u ltry v . U n ited S ta tes. Im m e d ia te ly 

fo l lo w in g  d e liv e ry o f  th e d e c is io n s , B ra n d e is 

p u lle d R o o se v e lt l ie u te n a n t B e n C o h e n a s id e 

a n d to ld  h im  “ T h e P re s id e n t h a s b e e n l iv in g  in  

a fo o l ’ s p a ra d ise .... I  sh o u ld n o t b e su rp r ise d 

i f  e v e ry th in g w o u ld h a v e to b e re d ra f te d .” 2 0 

B ra n d e is’  m e ssa g e w a s c le a r . T h e C o u rt, d e

sp ite i ts u n a n im ity , w a s n o t sa y in g th a t th e fe d

e ra l g o v e rn m e n t w a s p o w e r le ss to  a d d re ss th e 

e c o n o m ic c r is is . H a d th is b e e n th e im p o r t o f  

th e d e c is io n s , th e re w o u ld h a v e b e e n l i t t le  

se n se in  re d ra f t in g a n y th in g . B ra n d e is’ p o in t 

w a s in s te a d th a t th e c r is is w o u ld h a v e to b e 

a d d re sse d w ith  m e a su re s c o n s is te n t w ith  th e 

C o n s titu t io n . A n d B ra n d e is’ o p in io n in  

R a d fo rd , w ith  i ts m e tic u lo u s d isc u ss io n o f  th e 

A c t ’ s c o n s ti tu t io n a l in f irm it ie s , p ro v id e d i l lu 

m in a tin g a d v ic e o n h o w  th e s ta tu te o u g h t to  b e 

re d ra f te d .

A n d  re d ra f te d i t  w a s.2 1 W ith in  te n d a y s o f  

th e R a d fo rd d e c is io n S e n a to r F ra z ie r h a d in tro

d u c e d a re v ise d b il l ,  a n d b y  th e f i rs t  o f  Ju ly th e 

S e n a te Ju d ic ia ry C o m m itte e h a d issu e d a u n a n i

m o u s fa v o ra b le re p o r t w ith  a m e n d m e n ts .2 2 

“ T h e ir ta sk w a s s im p li f ie d ,”  n o te d o n e o b se rv e r , 

“ b y  th e o p in io n p o in tin g o u t th e c o n s ti tu t io n a l 

d e fe c ts o f  th e fo rm e r A c t... .” 2 3 T h e re su lt, a s 

a n o th e r p u t i t , w a s a “ m o re c a re fu l ly d ra w n”  

s ta tu te th a t so u g h t “ to c u re th e f la g ra n t d e

fe c ts su m m a r iz e d b y  th e C o u rt.” 2 4

W h e n th e b il l  re a c h e d th e f lo o rs o f  th e 

H o u se a n d S e n a te , se v e ra l le g is la to rs a sk e d 

w h e th e r th e re v ise d b il l  h a d re c ti f ie d th e c o n

s ti tu t io n a l d e f ic ie n c ie s o f  th e f i rs t A c t, a n d i ts 

m a n y p ro p o n e n ts u n ifo rm ly p ro fe sse d c o n f i

d e n c e th a t i t  h a d .2 5 S e n a te Ju d ic ia ry C o m m it

te e C h a irm a n H e n ry A sh u rs t w a s o n e a m o n g
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m a n y w h o a ssu re d h is c o lle a g u e s th a t “ T h is 

b il l  is a n e a rn e s t a n d , I  b e lie v e , a n a b le e f fo r t 

to m e e t th e o b je c tio n a n n o u n c e d b y th e 

C o u rt.. .w ith o u t a n y a tte m p t to  d e fy th e C o u rt 

o r to c irc u m v e n t th e C o n s titu t io n . . . ,” 2 6 T h e 

o ld Id a h o P ro g re ss iv e S e n a to r W ill ia m  B o ra h 

te s t i f ie d th a t h e h a d v o te d a g a in s t th e f i rs t 

F ra z ie r-L e m k e A c t so le ly b e c a u se h e h a d 

th o u g h t i t u n c o n s ti tu t io n a l, b u t th a t h e su p

p o r te d th e re v ise d b il l ,  w h ic h h e b e lie v e d c o u ld 

ru n th e ju d ic ia l g a u n tle t.2 7 F lo o r a m e n d m e n ts 

re m o v e d o r m o d if ie d a n y re m a in in g p ro v is io n s 

o v e r w h ic h m e m b e rs h a d c o n s ti tu t io n a l 

q u a lm s ,2 8 a n d th e b il l  th e n p a sse d b o th c h a m

b e rs w ith o u t a d isse n tin g v o te .2 9 A  c o m m e n t 

in  th e YXWVUTSRQPONMLKJIHGFEDCBAC o lu m b ia L a w R ev iew p re d ic te d th a t 

“ S in c e th o se fe a tu re s o f  th e o r ig in a l a c t 

w h ic h th e C o u rt fo u n d c h ie f ly o b je c tio n

a b le h a v e b e e n e lim in a te d , th e re v ise d s ta t

u te w il l  p ro b a b ly b e h e ld c o n s is te n t w ith  d u e 

p ro c e ss .. . ,” 3 0

W h e n th e c o n s ti tu t io n a li ty o f  th e n e w A c t 

w a s c h a lle n g e d b e fo re th e C o u rt in  W rig h t v . 

V in to n B ra n ch B a n k? '' in  e a r ly 1 9 3 7 , th e d e b to r 

e m p h a s iz e d th e e f fo r ts o f  C o n g re ss to  re m e d y 

th e fa u lts o f  th e f i rs t A c t. T h e n e w A c t, h e a s

se r te d , w a s “ th e re su lt o f  a p a in s ta k in g a tte m p t 

b y C o n g re ss to c o m p ly w ith  th e d e c is io n o f  

th is C o u rt h o ld in g th e f i rs t F ra z ie r-L e m k e A c t 

u n c o n s ti tu t io n a l.” 3 2 A fte r re c o u n tin g th e le g

is la t iv e h is to ry o f  th e s ta tu te a n d d e ta i l in g i ts 

im p ro v e m e n ts u p o n th e o ld  A c t,3 3 th e d e b to r’ s 

b r ie f c o n c lu d e d : “ W e a re n o t h e re c o n c e rn e d 

w ith  th e d e c is io n o f  th e S u p re m e C o u rt h o ld in g 

th e o r ig in a l F ra z ie r-L e m k e A c t  u n c o n s ti tu t io n a l. 

T h is is n o t th e sa m e a c t, b u t a n e w a c t d ra f te d 

c a re fu l ly so a s to  c o m p ly w ith  th e m a n d a te la id  

d o w n b y  th e S u p re m e C o u rt in  th a t d e c is io n .” 3 4

T h e Ju s tic e s d id  v o te to  u p h o ld th e se c o n d 

F ra z ie r-L e m k e A c t, a n d H u g h e s a g a in a ss ig n e d 

th e o p in io n to B ra n d e is . “ T h e d e c is io n in  th e 

R a d fo rd c a se d id n o t q u e s tio n th e p o w e r o f  

C o n g re ss to  o f fe r to  d is tre sse d fa rm e rs th e a id 

o f  a m e a n s o f  re h a b il i ta t io n u n d e r th e b a n k

ru p tc y c la u se ,”  w ro te B ra n d e is . I t  h a d m e re ly 

h e ld th a t th e f i rs t A c t  v io la te d th e F if th  A m e n d

m e n t b y in f r in g in g th e f iv e  su b s ta n tiv e r ig h ts 

th e re e n u m e ra te d . “ In  d ra f t in g th e n e w F ra z ie r- 

L e m k e A c t,”  B ra n d e is o b se rv e d , “ i ts f ra m e rs 

so u g h t to  p re se rv e to  th e m o rtg a g e e a ll o f  th e se 

r ig h ts so fa r a s e sse n tia l to th e e n jo y m e n t o f  

h is se c u r ity . T h e m e a su re re c e iv e d c a re fu l c o n -
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In  1 9 3 7 D o ro th e a 

L a n g e p h o to g ra p h e d 

a S o u th C a ro l in a 

sh a re c ro p p e r ( le f t) , 

a n d R u sse ll L e e 

c a p tu re d Io w a 

c h ic k e n fa rm e rs 

(o p p o s ite ) , fo r th e 

F a rm S e c u r ity 

A d m in is tra t io n’ s 

p h o to d o c u m e n ta

t io n p ro g ra m . T h e 

re v ise d F ra z ie r- 

L e m k e b il l  w a s 

u p h e ld b y th e C o u rt 

a n d p ro v id e d m u c h - 

n e e d e d h e lp to  

d e sp e ra te fa rm e rs .

s id e ra tio n b e fo re th e c o m m itte e s o f  th e H o u se 

a n d th e S e n a te . A m e n d m e n ts w e re m a d e th e re 

w ith  a v ie w  to  e n su r in g th e c o n s ti tu t io n a li ty o f  

th e le g is la t io n re c o m m e n d e d . T h e C o n g re ss 

c o n c lu d e d , a f te r fu l l  d isc u ss io n , th a t th e b il l ,  a s 

e n a c te d , w a s f re e f ro m  th e o b je c tio n a b le fe a

tu re s w h ic h h a d b e e n h e ld fa ta l to  th e o r ig in a l 

A c t.” 3 5 B ra n d e is e x p la in e d h o w  th e n e w A c t 

re m e d ie d e a c h o f  th e d e fe c ts h is YXWVUTSRQPONMLKJIHGFEDCBAR a d fo rd o p in

io n  h a d id e n ti f ie d , d e m o n s tra t in g a t e a c h s te p 

a th o ro u g h m a ste ry o f  th e A c t ’ s le g is la t iv e h is

to ry . H is o p in io n n o te d a p p ro v in g ly th a t “ E m 

p h a s is u p o n th e d e lib e ra te in te n tio n to m e e t 

th e c o n s ti tu t io n a l o b je c tio n s ra ise d in  

[R a d fo rd \ d o m in a te d th e c o n s id e ra tio n o f  th e 

b il l  in  a ll s ta g e s .” 3 6 “ A m e n d m e n ts to th e b il l  

su b se q u e n t to i ts in tro d u c tio n p la in ly  

d e m o n s tra te ^ ] c a re fu l in te n tio n to le a v e th e 

[c re d ito r’ s ] l ie n  w h o lly  u n im p a ire d .” 3 7 T h e C o u rt

c o n c u rre d in  th e c o n g re ss io n a l ju d g m e n t th a t 

th e p ro v is io n s o f  th e re v ise d A c t m a d e n o u n

re a so n a b le m o d if ic a tio n o f  th e c re d ito r’ s r ig h ts , 

a n d h e n c e w e re v a lid .3 8

T h e W rig h t o p in io n w a s a n n o u n c e d o n 

M a rc h 2 9 , 1 9 3 7 , a t th e h e ig h t o f  th e c o n tro

v e rsy o v e r th e P re s id e n t’ s C o u rt-p a c k in g p ro

p o sa l. T h a t sa m e d a y th e C o u rt u p h e ld W a sh

in g to n s ta te’ s m in im u m w a g e s ta tu te ;3 9 tw o  

w e e k s la te r th e C o u rt u p h e ld th e a p p lic a tio n o f  

th e N a tio n a l L a b o r R e la tio n s A c t  to  th re e m a n u

fa c tu r in g c o n c e rn s ;4 0 in  M a y  th e C o u rt u p h e ld 

th e u n e m p lo y m e n t in su ra n c e p ro v is io n s o f  th e 

S o c ia l S e c u r ity A c t a s w e ll a s A la b a m a’ s 

c o m p le m e n ta ry s ta te u n e m p lo y m e n t c o m p e n

sa tio n a c t.4 1 T h e se d e c is io n s h a v e o f te n b e e n 

c h a ra c te r iz e d , e rro n e o u s ly in  m y  v ie w , a s ju r is

p ru d e n tia l a b o u t- fa c e s , re a c tio n s to su c h e x

te rn a l p re ssu re s a s R o o se v e lt’ s la n d s l id e e le c
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t io n  in  1 9 3 6 a n d /o r th e C o u rt-p a c k in g p la n . In  

th o se c a se s , i t  is c o n te n d e d , th e C o u rt c a p itu

la te d to th e N e w D e a l in  o rd e r to d e fu se th e 

C o u rt-p a c k in g th re a t. C o u ld i t  n o t b e c o n te n d e d 

w ith  e q u a l fo rc e th a t th e C o u rt’ s d e c is io n to  

u p h o ld th e se c o n d F ra z ie r-L e m k e A c t  w a s s im i

la r ly  m o tiv a te d ?

I  d o n’ t  th in k  so . F o r e v e n i f  w e a ssu m e th a t 

th e c o n v e n tio n a l e x p la n a tio n o f  th e m o re fa

m o u s d e c is io n s o f  th e sp r in g o f  1 9 3 7 is c o rre c t, 

th e YXWVUTSRQPONMLKJIHGFEDCBAW rig h t c a se s ta n d s o n a d if fe re n t fo o tin g . 

F o r a ll o f  th e o th e r c a se s to w h ic h I  h a v e a l

lu d e d w e re d e c id e d b y  v o te s o f 5 to 4 . N o t

w ith s ta n d in g th e p re ssu re s b ro u g h t to  b e a r b y  

th e e le c tio n a n d b y  th e C o u rt-p a c k in g p la n , th e 

F o u r H o rse m e n c o n tin u e d to  c a s t v o te s a g a in s t 

m a jo r in i t ia t iv e s fo r  so c ia l re fo rm in  th e m o st 

c e le b ra te d c a se s o f  th e d a y . T h e v o te in  th e 

W rig h t c a se , b y c o n tra s t, w a s u n a n im o u s . 

S u th e r la n d , B u tle r , V a n D e v a n te r , a n d 

M c R e y n o ld s w e re a ll w ith  th e m a jo r ity . G iv e n 

th e ir v o tin g re c o rd s b e fo re , d u r in g , a n d a f te r 

th e C o u r t-p a c k in g c r is is , i t  se e m s u n lik e ly in  

th e e x tre m e th a t th e y v o te d to u p h o ld th e se c

o n d F ra z ie r-L e m k e A c t fo r a n y re a so n o th e r 

th a n th a t th e y th o u g h t i t  w a s c o n s ti tu t io n a l. A  

m u c h m o re p e rsu a s iv e a sse ssm e n t w a s o f fe re d 

b y  a c o n te m p o ra ry c o m m e n ta to r in  th e C o lu m

b ia  L a w  R ev iew , w h o re m a rk e d , “ th is is a d ra

m a tic i l lu s tra t io n o f  th e m a n n e r in  w h ic h b y  c a re

fu l  d ra f tsm a n sh ip C o n g re ss c a n o v e rc o m e c o n

s ti tu t io n a l o b je c tio n s w h e n th e y a re e x p lic i t ly  

s ta te d , a n d th u s in  a su b s ta n tia l m e a su re a tta in 

th e o b je c tiv e s so u g h t b y  p re v io u s ly in v a l id a te d 

le g is la t io n .” 4 2

A  se c o n d n a tio n a l re g u la to ry in i t ia t iv e 

s tru c k d o w n b y  th e C o u rt in  1 9 3 5 w a s se c tio n 

9 (c ) o f  th e N a tio n a l In d u s tr ia l R e c o v e ry A c t.4 3 

In  a n e f fo r t to  s ta b i l iz e p e tro le u m p r ic e s in  th e 

fa c e o f  a f re n z y o f  w ild c a t d r i l l in g  m  th e E a s t 

T e x a s o il  f ie ld s , C o n g re ss a u th o r iz e d th e P re s i

d e n t to  p ro h ib it in te rs ta te tra n sp o r ta t io n o f  w h a t 

w a s c a lle d “ c o n tra b a n d”  o r “ h o t”  o il— th a t is , 

o il  p ro d u c e d in  e x c e ss o f  th e a m o u n t p e rm itte d 

b y  th e la w  o f  th e s ta te o f  p ro d u c tio n . T h e P re s i

d e n t h a d d o n e so b y  e x e c u tiv e o rd e r , a n d h a d 

in  tu rn d e le g a te d a u th o r ity to p ro m u lg a te a p

p ro p r ia te ru le s a n d re g u la t io n s to  th e S e c re ta ry 

o f  th e In te r io r . T h e P re s id e n t h a d b y fu r th e r 

e x e c u tiv e o rd e r a p p ro v e d a C o d e o f  F a ir C o m

p e tit io n fo r  th e P e tro le u m In d u s try . T w o  p e tro

le u m  c o m p a n ie s so u g h t to  re s tra in e n fo rc e m e n t 

o f  v a r io u s p ro v is io n s o f  th e o il  re g u la t io n p ro

g ra m .4 4

T h e l i t ig a tio n o f  th e H o t O il C a ses w a s 

so m e th in g o f  a f ia sc o . U n b e k n o w n s t to b o th 

th e o il  c o m p a n ie s a n d th e g o v e rn m e n t la w y e rs , 

a p ro v is io n o f  th e P e tro le u m C o d e a t issu e h a d 

b e e n in a d v e r te n tly re p e a le d b y a su b se q u e n t 

e x e c u tiv e o rd e r b e fo re th e su its h a d b e e n in i t i 

a te d .4 5 T h e A tto rn e y G e n e ra l’ s o f f ic e h a d b e e n 

u n k n o w in g ly d e fe n d in g th e c o n s ti tu t io n a li ty 

o f  a p ro v is io n th a t w a s n o t e v e n la w . S e c re ta ry 

o f  th e In te r io r H a ro ld Ic k e s w ro te in  h is d ia ry 

th a t i t  m a d e h im  s ic k w h e n h e th o u g h t o f  th e 

w a y th e Ju s tic e D e p a rtm e n t’ s re p re se n ta tiv e h a d 

h a n d le d th e c a se b e fo re th e S u p re m e C o u rt.4 6 

Y e t n o tw ith s ta n d in g a p o o r p e r fo rm a n c e b y  th e 

a tto rn e y s fo r th e g o v e rn m e n t, th e C h ie f Ju s

t ic e s ti l l  m a n a g e d to m a k e a l i t t le  le m o n a d e .

In  a n o p in io n w ritte n b y  H u g h e s , th e C o u rt 

b y  a v o te o f  8  to 1 h e ld th a t se c tio n 9 (c ) c o n s ti

tu te d a n u n c o n s ti tu t io n a l d e le g a tio n o f  le g is la

t iv e a u th o r ity to  th e e x e c u tiv e . “ [ I ]n  e v e ry c a se 

in  w h ic h th e q u e s tio n h a s b e e n ra ise d ,”  H u g h e s 

o b se rv e d , “ th e C o u r t h a s re c o g n iz e d th a t th e re 

a re l im its  o f  d e le g a tio n w h ic h th e re is n o c o n

s ti tu t io n a l a u th o r ity to  tra n sc e n d . W e th in k  th a t 

se c tio n 9 (c ) g o e s b e y o n d th o se l im its .” 4 7 

H u g h e s p a tie n tly re v ie w e d th e d e v e lo p m e n t o f  

th e C o u rt’ s d e le g a tio n ju r isp ru d e n c e f ro m  th e 

y e a rs o f  th e e a r ly re p u b lic to  th e 1 9 3 0 s , sh o w

in g  h o w  e a c h d e le g a tio n p re v io u s ly su s ta in e d 

h a d sa tis f ie d c r ite r ia th a t w e re u n m e t in  th e in 

s ta n t c a se .4 8 “ A s to tra n sp o r ta t io n o f  o il  p ro

d u c tio n in  e x c e ss o f  s ta te p e rm iss io n ,”  h e m a in

ta in e d , “ th e C o n g re ss h a s d e c la re d n o p o lic y , 

h a s e s ta b l ish e d n o s ta n d a rd , h a s la id d o w n n o 

ru le .” 4 9 “ S e c tio n 9 (c ) d o e s n o t s ta te w h e th e r , 

o r in  w h a t c irc u m sta n c e s o r u n d e r w h a t c o n d i

t io n s , th e P re s id e n t is to  p ro h ib it th e tra n sp o r

ta t io n . ... I t  e s ta b l ish e s n o c r ite r io n to  g o v e rn 

th e P re s id e n t’ s c o u rse .... S o fa r a s th is se c tio n 

is c o n c e rn e d , i t  g iv e s to  th e P re s id e n t a n u n lim 

i te d a u th o r ity ... .” 5 0

B u t a s H u g h e s’ o p in io n m a d e c le a r , th is 

p ro b le m w a s n o t i r re m e d ia b le . F o r a s th e c a se s 

sh o w e d , “ C o n g re ss . . . m a y e s ta b l ish p r im a ry 

s ta n d a rd s , d e v o lv in g u p o n o th e rs th e d u ty to  

c a rry o u t th e d e c la re d le g is la t iv e p o lic y , th a t is ,
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a s C h ie f Ju s tic e M a rsh a ll e x p re sse d i t , ‘ to f i l l  

u p th e d e ta i ls’ u n d e r th e g e n e ra l p ro v is io n s 

m a d e b y  th e le g is la tu re .” 5 1 “ I f  C o n g re ss sh a ll 

la y  d o w n b y  le g is la t iv e a c t a n in te l l ig ib le p r in 

c ip le to  w h ic h th e p e rso n o r b o d y a u th o r iz e d to  

[a c t] is d ire c te d to  c o n fo rm ,”  H u g h e s c o u n se le d , 

“ su c h le g is la t iv e a c tio n is n o t a fo rb id d e n d e l

e g a tio n o f  p o w e r.” 5 2

R e a d e rs o f  th e o p in io n w e re c o n f id e n t th a t 

th e d e fe c ts id e n ti f ie d b y  H u g h e s c o u ld b e “ e a s

i ly  re m e d ie d .”  A s o n e c o m m e n ta to r o b se rv e d , 

“ T h a t th e d e c is io n o f  th e C o u rt w a s l im ite d to  

th e p ro n o u n c e m e n t th a t th e ‘ p r im a ry s ta n d a rd’  

w a s to o v a g u e , in  e f fe c t, su g g e s ts th a t th e re is 

a p ro p e r w a y to a c c o m p lish th e e n d d e s ire d , 

i .e ., C o n g re ss m a y se t o u t d e f in ite ly su c h a s ta n

d a rd .” 5 3 R e p re se n ta tiv e C h a r le s W o lv e r to n 

m a in ta in e d th a t a s ta n d a rd a d e q u a te to sa tis fy 

th e C o u rt “ c o u ld h a v e b e e n p la c e d in  se c tio n

9 (c ) b y  th e u se o f  o n ly  a fe w  w o rd s .” 5 4 T h e re

q u ire m e n t th a t th e s ta tu te p ro v id e so m e s ta n

d a rd to g u id e th e P re s id e n t, o b se rv e d a n o th e r , 

“ re la te s m e re ly to  th e fo rm  o f  le g is la t iv e d ra f t

in g . A s  p o in te d o u t b y  o n e w rite r , ‘ th e e f fe c t o f  

th e d e c is io n m ig h t b e v e ry l ik e  th a t o f  th e S ta t

u te o f  U se s w h ic h h a s b e e n sa id m e re ly to  h a v e 

a d d e d s ix m o re w o rd s to e v e ry E n g lish c o n

v e y a n c e .’ ” 5 5

A t  th e h e ig h t o f  th e C o u rt-p a c k in g f ig h t, 

R o o se v e lt w o u ld c o n te n d th a t th e se r ie s o f  

d e c is io n s in v a l id a tin g N e w D e a l in i t ia t iv e s 

m e a n t th a t th e g o v e rn m e n t w a s p o w e r le ss in  

th e fa c e o f  g ra v e e c o n o m ic c r is is . In  e a r ly 1 9 3 5 , 

h o w e v e r , h e w a s m u c h le ss p e ss im is t ic . A t  a 

p re ss c o n fe re n c e fo l lo w in g  th e C o u rt’ s d e c i

s io n in  th e YXWVUTSRQPONMLKJIHGFEDCBAH o t O il C a ses, th e P re s id e n t to ld  

re p o r te rs , “ Y o u  a n d I  k n o w  th a t in  th e lo n g ru n 

th e re m a y b e h a lf  a d o z e n m o re c o u r t d e c is io n s

In  a n e f fo r t to s ta b i l iz e p e tro le u m p r ic e s in  th e fa c e o f a f re n z y o f  w ild c a t d r i l l in g  in  th e E a s t T e x a s 

o il f ie ld s (a b o v e ) , C o n g re ss a u th o r iz e d th e P re s id e n t to p ro h ib it in te rs ta te tra n sp o r ta t io n o f w h a t 

w a s c a lle d “ c o n tra b a n d”  o r “ h o t”  o il — th a t is , o il p ro d u c e d in e x c e ss o f th e a m o u n t p e rm itte d b y  

th e la w  o f  th e s ta te o f p ro d u c tio n . C h ie f Ju s tic e C h a r le s E v a n s H u g h e s’ o p in io n in  th e H o t O il C a ses 

s tru c k d o w n th e re g u la to ry in i t ia t iv e a s a n u n c o n s ti tu t io n a l d e le g a tio n o f le g is la t iv e a u th o r ity to  

th e e x e c u tiv e , b u t w e n t o u t o f  i ts w a y to a d v ise C o n g re ss o n h o w to re m e d y th e s ta tu te’ s d e fe c ts .
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b e fo re th e y g e t th e c o rre c t la n g u a g e , b e fo re 

th e y g e t th in g s s tra ig h te n e d o u t a c c o rd in g to  

c o rre c t c o n s ti tu t io n a l m e th o d s .” 5 6 H a ro ld Ic k e s 

su re ly to o k e n c o u ra g e m e n t f ro m  a c o n v e rsa

t io n h e h a d w ith  Ju s tic e R o b e rts a t a d in n e r 

p a r ty th re e d a y s a f te r th e C o u rt a n n o u n c e d i ts 

d e c is io n . Ic k e s re c o rd e d in  h is d ia ry th a t R o b

e r ts “ a ssu re d m e th a t h e is e n tire ly sy m p a th e tic 

w ith  w h a t w e a re try in g  to  d o in  th e o il  m a tte r 

a n d th a t h e h o p e d w e w o u ld p a ss a s ta tu te th a t 

w o u ld e n a b le u s to  c a rry o u t o u r p o lic y .” S 7

E le v e n d a y s a f te r th e C o u rt a n n o u n c e d i ts 

d e c is io n in  th e YXWVUTSRQPONMLKJIHGFEDCBAH o t O il C a ses, S e n a to r T o m  

C o n n a lly o f  T e x a s in tro d u c e d le g is la t io n to  re c

t i fy  th e p ro b le m s id e n ti f ie d in  th e C h ie f Ju s tic e’ s 

o p in io n .5 8 C o n n a lly , w h o a f f irm e d h is b e lie f 

th a t th e H o t O il  C a ses h a d b e e n c o rre c tly d e

c id e d ,5 9 a ssu re d h is c o lle a g u e s th a t h is b il l  “ w a s 

d ra w n in  c o lla b o ra tio n w ith  th e le g a l a u th o r i

t ie s o f  th e D e p a rtm e n t o f  th e In te r io r a n d h a s 

b e e n c a re fu l ly sc ru tin iz e d b y th e o il  p ro d u c

t io n  b o a rd a n d th e ir le g a l s ta f f .”  T h e y a ll  jo in e d 

th e m e m b e rs o f  th e S e n a te C o m m itte e o n 

M in e s a n d M in in g  in  b e lie v in g “ th a t th e p re se n t 

m e a su re o b v ia te s th e o b je c tio n s w h ic h w e re 

u rg e d to th e a c t b e fo re th e S u p re m e C o u rt.”  

T h e n e w b il l ’ s so lu t io n to  th e d e le g a tio n p ro b

le m  w a s a rre s tin g ly s im p le . R a th e r th a n d e l

e g a tin g a u th o r ity to  p ro h ib it in te rs ta te sh ip m e n t 

o f  h o t o il  to  th e P re s id e n t, C o n g re ss i tse lf  p ro

h ib ite d su c h sh ip m e n t b y  s ta tu te .6 0 “ W h ile th e 

S u p re m e C o u rt d id  n o t in  so m a n y w o rd s h o ld 

th a t th e C o n g re ss h a d a u th o r ity to p ro h ib it”  

su c h sh ip m e n ts , C o n n a lly m a in ta in e d , “ th e re 

is e v e ry su g g e s tio n in  th e o p in io n th a t in  th e 

o r ig in a l c a se i f  C o n g re ss i tse lf h a d p ro h ib ite d 

th e in te rs ta te sh ip m e n t o f  th is o il  i t  w o u ld h a v e 

b e e n b e tte r ... .” 6 1 T h e b il l  p a sse d b o th h o u se s 

o f  C o n g re ss w ith o u t a re c o rd v o te w ith in  s ix  

w e e k s o f  th e C o u rt’ s d e c is io n .6 2

O b se rv e rs w e re c o n f id e n t th a t th e C o n n a lly 

b il l  w o u ld p a ss m u ste r b e fo re th e C o u rt. “ [ I ] t  

w o u ld se e m ,”  w ro te o n e , “ th a t C o n g re ss h a s 

e f fe c tiv e ly m e t th e o b je c tio n s e x p re sse d b y  th e 

C o u rt to  th e fo rm e r A c t.” 6 3 “ [C jo rre c tiv e le g

is la t io n ,”  w ro te a n o th e r , “ h a s a lre a d y b e e n a c

c o m p lish e d b y  th e C o n n a lly B il l .  .. .’ ,6 4 “ [T ]h e 

im m e d ia te d a m a g e c a u se d b y  th e d e c is io n in  

th e [H o t  O il]  c a se ,”  re m a rk e d a th ird , “ is re

p a ire d .” 6 5 T h e se a sse ssm e n ts w e re v in d ic a te d 

in  d u e c o u rse . A tta c k s o n th e c o n s ti tu t io n a li ty

o f  th e A c t  w e re u n ifo rm ly  re b u f fe d in  th e lo w e r 

fe d e ra l c o u r ts .6 6 W h e n a n in d ic tm e n t fo r  v io la

t io n  o f  th e A c t  f in a l ly  c a m e b e fo re th e S u p re m e 

C o u rt in  1 9 3 9 , lo n g a f te r th e C o u rt-p a c k in g p la n 

h a d b e e n d e c is iv e ly re p u d ia te d , th e d e fe n d a n ts 

d id  n o t e v e n c h a lle n g e th e A c t ’ s c o n s ti tu t io n

a li ty . A n d th e u n a n im o u s o p in io n su s ta in in g 

th e in d ic tm e n t w a s jo in e d e v e n b y  th e tw o  re

m a in in g H o rse m e n , Ju s tic e s P ie rc e B u tle r a n d 

Ja m e s C . M c R e y n o ld s .6 7

Ju s t a s o v e rp ro d u c tio n h a d c re a te d tu rm o il 

in  th e p e tro le u m in d u s try , c u tth ro a t c o m p e ti

t io n  in  th e b itu m in o u s c o a l in d u s try e x e r te d d i

sa s tro u s d o w n w a rd p re ssu re s o n  p r ic e s , w a g e s , 

a n d w o rk in g c o n d it io n s . In  a n a tte m p t to im 

p o se o rd e r o n th is c h a o tic s itu a tio n , C o n g re ss 

e n a c te d th e G u ffe y C o a l A c t o f  1 9 3 5 . O n e p a r t 

o f  th e A c t re g u la te d th e p r ic e a t w h ic h c o a l 

m o v e d in  in te rs ta te c o m m e rc e .6 8 A n o th e r p a r t 

p ro v id e d fo r re g u la t io n o f  w a g e s , h o u rs a n d 

la b o r re la t io n s a t th e m in e s .6 9 M e m b e rs o f  b o th 

h o u se s w e re p la g u e d b y  d o u b ts a b o u t th e c o n

s ti tu t io n a li ty o f  th e la b o r p ro v is io n s , a n d th e 

R o o se v e lt a d m in is tra t io n h a d to re so r t to e x

tra o rd in a ry m e a su re s to  se c u re a fa v o ra b le c o m

m itte e re p o r t. T h e b il l  p a sse d b o th h o u se s b y  

u n u su a lly s l im  m a rg in s ; a n d th e se n tim e n ts o f  

m a n y w e re su m m e d u p b y S e n a to r M illa rd  

T y d in g s’  o m in o u s fo re c a s t o f  th e A c t ’ s fu tu re : 

“ L ik e  a n a u tu m n f lo w e r i t  w il l  b e b lo w n a w a y 

b y  th e f i rs t w in te r b la s t o f  th e C o u rt.” 7 0

T h e C o u rt d id h o ld th e la b o r p ro v is io n s 

u n c o n s ti tu t io n a l in  C a rte r v . C a rte r C o a l C o .1 ' 

in  1 9 3 6 . T h e m a jo r ity o p in io n d id  n o t, h o w e v e r , 

ru le o n th e v a lid ity  o f  th e p r ic e re g u la t io n p ro

v is io n s . In s te a d , th e m a jo r ity fo u n d th a t th o se 

se c tio n s w e re in se p a ra b le f ro m  th e o f fe n d in g 

la b o r p ro v is io n s . A c c o rd in g ly , th e e n tire s ta t

u te h a d to fa l l .7 2 H u g h e s w ro te se p a ra te ly , 

a g re e in g th a t th e la b o r p ro v is io n s w e re in v a l id , 

b u t c o n te n d in g th a t th e p r ic e p ro v is io n s w e re 

v a lid , a n d w e re se v e ra b le f ro m  th e la b o r p ro v i

s io n s .7 3 B e n ja m in N . C a rd o z o , jo in e d b y  

B ra n d e is a n d S to n e , a g re e d in  d isse n t th a t th e 

p r ic e re g u la t io n p ro v is io n s w e re v a lid  a n d se v

e ra b le .7 4 M o re o v e r , C a rd o z o n o te d su g g e s

t iv e ly , “ S ta b il iz in g p r ic e s w o u ld g o a lo n g w a y 

to w a rd s ta b i l iz in g la b o r re la t io n s b y  g iv in g  th e 

p ro d u c e rs c a p a c ity to  p a y a l iv in g  w a g e .” 7 5 I f  

C o n g re ss c o u ld e n a c t a la w  re g u la t in g th e m in i

m u m p r ic e a t w h ic h c o a l m o v e d in  in te rs ta te
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Ju s t a s o v e rp ro d u c tio n h a d c re a te d tu rm o il in th e p e tro le u m in d u s try , c u tth ro a t c o m p e tit io n in th e 

b itu m in o u s c o a l in d u s try e x e r te d d isa s tro u s d o w n w a rd p re ssu re s o n p r ic e s , w a g e s , a n d w o rk in g 

c o n d it io n s . In  a n a tte m p t to im p o se o rd e r o n th is c h a o tic s itu a tio n , C o n g re ss e n a c te d th e G u ffe y 

C o a l A c t o f 1 9 3 5 . A b o v e , u n e m p lo y e d m in e rs in  W e st F ra n k fo r t, I l l in o is , h a v e o p e n e d p r im it iv e 

w o rk in g s o n th e c o a l se a m o f a n a b a n d o n e d m in e , k n o w n a s a g o p h e r h o le .

c o m m e rc e , th e d isse n t in t im a te d , m a n y o f  th e 

la b o r d if f ic u lt ie s c a u se d b y  c u tth ro a t p r ic e c o m

p e tit io n m ig h t b e a m e lio ra te d a s a re su lt.7 6 A n d  

th e o p in io n s o f  H u g h e s a n d C a rd o z o , c o u p le d 

w ith  th e fa c t th a t th e m a jo r ity o p in io n h a d re

f ra in e d f ro m  d e c la r in g th e p r ic e p ro v is io n s th e m

se lv e s u n c o n s ti tu t io n a l, su g g e s te d th a t su c h 

a n a c t m ig h t w e ll p a ss c o n s ti tu t io n a l m u ste r .7 7

In  th e la te w in te r a n d e a r ly sp r in g o f  1 9 3 7 , 

C o n g re ss f ra m e d ju s t su c h a b il l .  T h e B itu m i

n o u s C o a l C o n se rv a tio n A c t  o f  1 9 3 7 e sse n tia l ly 

re e n a c te d th e G u ffe y C o a l A c t  w ith o u t th e o b

je c t io n a b le la b o r p ro v is io n s .7 8 B o th in  th e c o m

m itte e re p o r ts a n d o n th e f lo o r , sp o n so rs re

p e a te d ly q u o te d f ro m  th e H u g h e s a n d C a rd o z o 

o p in io n s , e m p h a s iz in g th e l im ite d sc o p e o f  th e 

m a jo r ity o p in io n a s th e y d id so .7 9 E v e ry o n e 

k n e w th a t e a c h o f  th e F o u r H o rse m e n h e ld v e ry 

re s tr ic t iv e v ie w s o f  g o v e rn m e n ta l p o w e r to  re g u

la te p r ic e s , a n d i t  w a s a lm o s t c e r ta in th a t th e y 

w o u ld h a v e b e e n p re p a re d to  in v a l id a te re g u la

t io n  o f  c o a l p r ic e s o n th e m e rits .8 0 S u p p o rte rs

o f  th e b il l  th e re fo re b e lie v e d th a t th e o n ly  re a

so n th a t th e YXWVUTSRQPONMLKJIHGFEDCBAC a rte r m a jo r ity o p in io n h a d n o t 

sq u a re ly a d d re sse d th e G u ffe y A c t ’ s p r ic e p ro

v is io n s w a s th a t Ju s tic e O w e n J . R o b e rts d id  

n o t c o n s id e r th e m u n c o n s ti tu t io n a l. A fte r a ll , 

th e y p o in te d o u t, i t  w a s R o b e rts w h o h a d w rit 

te n th e la n d m a rk o p in io n u p h o ld in g b ro a d g o v

e rn m e n ta l p o w e r to  re g u la te p r ic e s in  th e 1 9 3 4 

c a se o f  N eb b ia v . N ew Y o rk .* ' I f  b e tw e e n 1 9 3 4 

a n d 1 9 3 6 R o b e rts h a d “ h a d a n y c h a n g e in  m in d 

re la t iv e to th e p o w e r o f  C o n g re ss to re g u la te 

p r ic e s ,”  c o n te n d e d R e p re se n ta tiv e F re d V in so n , 

“ i t  w o u ld h a v e b e e n a n e a sy m a tte r to h a v e 

in v a l id a te d th o se p o in ts”  o f  th e G u ffe y A c t.8 2 

M e m b e rs o f  C o n g re ss th u s in te rp re te d th e o p in

io n s in  C a rte r C o a l to  m e a n th a t a m a jo r ity o f  

th e C o u rt w o u ld a p p ro v e a se p a ra te p r ic e re g u

la t io n m e a su re .8 3 S o lic i to r G e n e ra l S ta n le y F . 

R e e d te s t i f ie d to  h is v ie w  th a t th e b il l  w a s n o w  

c o n s ti tu t io n a l, a n d i ts  b a c k e rs in  C o n g re ss w e re 

o p tim is t ic a b o u t i ts p ro sp e c ts b e fo re th e 

C o u rt.8 4 E v e n S e n a to rs a n d R e p re se n ta tiv e s
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w h o h a d o p p o se d th e G u ffe y A c t o n c o n s ti tu

t io n a l g ro u n d s a n n o u n c e d th e ir su p p o r t fo r  th e 

re v ise d b il l . 8 5 A s S e n a to r G u ffe y p u t i t , “ T h e 

b il l  is d ra w n so a s to  b r in g i t  c le a r ly w ith in  th e 

l ig h t o f  l im ita t io n s w h ic h c o n s ti tu t io n a l in te r

p re ta tio n h a s im p o se d u p o n th e p o w e r o f  C o n

g re ss .” 8 6 “ A s a la w y e r a n d a M e m b e r o f  th is 

b o d y , I  sa y to  y o u th a t w e h a v e tr ie d to sq u a re 

th e la n g u a g e o f  th is b il l  w ith  th e d e c is io n s o f  

th e S u p re m e C o u rt,”  V in so n to ld  h is c o lle a g u e s . 

“ O u r e f fo r ts h a v e n o t b e e n to c irc u m v e n t a n y 

o p in io n o f  o u r h ig h e s t C o u rt, b u t w e h a v e 

w o rk e d in  a b o n a - f id e a tte m p t to  m e e t th e la w  

la id  d o w n b y  th e m in  a p ro p e r , le g a l, c o n s ti tu

t io n a l m a n n e r.” 8 7

W h e n th e 1 9 3 7 A c t w a s u p h e ld b y th e 

H u g h e s C o u rt in  1 9 4 0 , o n ly  Ju s tic e M c R e y n o ld s 

d isse n te d . “ T h e re is n o th in g in  th e YXWVUTSRQPONMLKJIHGFEDCBAC a rte r c a se 

w h ic h s ta n d s in  th e w a y ,”  w ro te Ju s tic e W ill 

ia m O . D o u g la s , e c h o in g a rg u m e n ts m a d e in

C o n g re ss th re e y e a rs b e fo re . “ T h e m a jo r ity o f  

th e C o u rt in  th a t c a se d id  n o t p a ss o n th e p r ic e

f ix in g  p ro v is io n s o f  th e e a r l ie r A c t. T h e C h ie f 

Ju s tic e a n d M r.  Ju s tic e C a rd o z o in  se p a ra te m i

n o r ity o p in io n s e x p re sse d th e v ie w  th a t th e 

p r ic e - f ix in g fe a tu re s o f  th e e a r l ie r a c t w e re c o n

s ti tu t io n a l. W e re s t o n th e ir c o n c lu s io n s fo r  

su s ta in in g th e p re se n t A c t.” 8 8

Y e t a n o th e r fe d e ra l in i t ia t iv e in v a l id a te d b y  

th e C o u rt in  1 9 3 5 w a s th e R a ilro a d R e tire m e n t 

A c t o f  1 9 3 4 .8 9 E n a c te d u n d e r th e a e g is o f  th e 

C o m m e rc e P o w e r, th e A c t se t u p a sy s te m o f  

c o m p u lso ry re t ire m e n t fo r  e m p lo y e e s o f  in te r

s ta te c a rr ie rs , u n d e r w h ic h a ll su c h e m p lo y e e s 

a n d c a rr ie rs w e re re q u ire d to c o n tr ib u te to a 

fe d e ra l fu n d f ro m  w h ic h a n n u it ie s w o u ld b e p a id 

to  re t ire e s . T h e m a jo r ity o p in io n w a s w ritte n b y  

Ju s tic e R o b e rts , w h o o p e n e d w ith  th e b ro a d

m in d e d a n n o u n c e m e n t th a t “ O u r d u ty . . . is 

fa ir ly  to  c o n s tru e th e p o w e rs o f  C o n g re ss , a n d

O w e n J . R o b e rts’  

m a jo r ity o p in io n 

in v a l id a tin g th e R a ilro a d 

R e tire m e n t A c t o f  1 9 3 4 

id e n ti f ie d n o fe w e r th a n 

n in e w a y s in  w h ic h i ts 

d e ta i le d p ro v is io n s 

v io la te d th e D u e P ro c e ss 

C la u se o f  th e F if th  

A m e n d m e n t. C h ie f 

Ju s tic e H u g h e s w a s 

d is tre sse d th a t th e 

o p in io n d id  n o t a d v ise 

C o n g re ss o n h o w  to  

sh a p e fu tu re a c ts to  

c o m p o rt w ith  th e

C o n s titu t io n . T h e A c t se t 

u p a sy s te m o f  c o m p u l

so ry re t ire m e n t fo r  

e m p lo y e e s o f  in te rs ta te 

c a rr ie rs ( in c lu d in g th e 

b ra k e m a n a t r ig h t a n d 

th e e n g in e e r o p p o s ite ) , 

u n d e r w h ic h a ll su c h 

e m p lo y e e s a n d c a rr ie rs 

w e re re q u ire d to  

c o n tr ib u te to  a fe d e ra l 

fu n d f ro m  w h ic h 

a n n u it ie s w o u ld b e p a id 

to  re t ire e s .
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to a sc e r ta in w h e th e r o r n o t th e e n a c tm e n t fa l ls 

w ith in  th e m , u n in f lu e n c e d b y p re d i le c t io n fo r  

o r a g a in s t th e p o lic y d isc lo se d in  th e le g is la

t io n .” 9 0 R o b e rts th e n p ro c e e d e d to b lu d g e o n 

th e A c t to d e a th , id e n ti fy in g n o fe w e r th a n 

n in e w a y s in  w h ic h i ts d e ta i le d p ro v is io n s v io 

la te d th e D u e P ro c e ss C la u se o f  th e F if th  

A m e n d m e n t.9 1 H a v in g p u m m e le d th e A c t to  a 

b lo o d y p u lp , R o b e rts th e n a d m in is te re d th e YXWVUTSRQPONMLKJIHGFEDCBA
co u p d e g ra ce-, e v e n w e re a ll o f  th e d u e p ro

c e ss d e fe c ts o f  th e s ta tu te re c ti f ie d , i t  w o u ld 

s ti l l  b e u n c o n s ti tu t io n a l, fo r  i t  w a s “ n o t in  p u r

p o se o r e f fe c t a re g u la t io n o f  in te rs ta te c o m

m e rc e w ith in th e m e a n in g o f  th e C o n s titu

t io n .” 9 2

H u g h e s w a s c le a r ly d is tre sse d . T h e m a jo r

i ty ,  in  h is v ie w , w a s n o t p e r fo rm in g i ts a p p ro p r i

a te c o n su lta t iv e fu n c tio n . I t  w a s n o t a d v is in g

C o n g re ss o n h o w  to sh a p e fu tu re e n a c tm e n ts 

so a s to c o m p o rt w ith  th e re q u ire m e n ts o f  th e 

C o n s ti tu t io n . I t  w a s in s te a d e re c tin g a n in su

p e ra b le o b s ta c le to  a n y su c h a m e lio ra tiv e le g

is la t io n . “ I f  th e o p in io n w e re l im ite d  to  th e p a r

t ic u la r p ro v is io n s o f  th e A c t, w h ic h th e m a jo r

i ty  f in d  to  b e o b je c tio n a b le a n d n o t se v e ra b le ,”  

h e c o m p la in e d in  d isse n t, “ th e C o n g re ss w o u ld 

b e f re e to o v e rc o m e th e o b je c tio n s b y a n e w 

s ta tu te ... ,” 9 3 “ W h a t w a s... fo u n d to  b e in c o n

s is te n t w ith  th e re q u ire m e n ts o f  d u e p ro c e ss 

c o u ld b e e x c ise d a n d o th e r p ro v is io n s su b s ti

tu te d . B u t a f te r d isc u ss in g th e se m a tte rs , th e 

m a jo r ity f in a l ly  ra ise a b a rr ie r a g a in s t a ll le g

is la t iv e a c tio n o f  th is n a tu re b y  d e c la r in g th a t 

th e su b je c t m a tte r i tse lf l ie s b e y o n d th e re a c h 

o f  c o n g re ss io n a l a u th o r ity to  re g u la te in te rs ta te 

c o m m e rc e . In  th a t v ie w , n o m a tte r h o w  su ita b ly
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l im ite d a p e n s io n a c t fo r ra i lro a d e m p lo y e e s 

m ig h t b e . . .s t i l l  u n d e r th is d e c is io n C o n g re ss 

w o u ld n o t b e a t l ib e r ty to e n a c t su c h a m e a

su re .” 9 4 “ T h e g ra v e s t a sp e c t o f  th e d e c is io n ,”  

H u g h e s re m a rk e d g ra v e ly , “ is th a t i t  d o e s n o t 

re s t s im p ly u p o n a c o n d e m n a tio n o f  p a r t ic u la r 

fe a tu re s o f  th e R a ilro a d R e tire m e n t A c t, b u t 

d e n ie s to  C o n g re ss th e p o w e r to  p a ss a n y c o m

p u lso ry p e n s io n a c t fo r  ra i lro a d e m p lo y e e s .” 9 5

T h is la m e n t w a s e c h o e d b y  C a ssa n d ra s in  

th e la w  re v ie w s ,9 6 b u t i t  p ro v e d to  b e u n w a r

ra n te d . In  th e A p r i l  issu e o f  th e YXWVUTSRQPONMLKJIHGFEDCBAS t. L o u is L a w  

R ev iew , R a lp h F u c h s p la y e d th e c o n tra r ia n . 

“ T h e d e c is io n o f  th e C o u rt d o e s n o t in  re a l i ty 

e x c lu d e th e p o w e r o f  C o n g re ss ,”  h e m a in ta in e d . 

“ N o re a so n a p p e a rs w h y C o n g re ss c o u ld n o t 

le v y  a p a y ro l l ta x u p o n th e c a rr ie rs a n d p ro v id e 

a lso fo r  th e p a y m e n t o f  p e n s io n s to  re t ire d e m

p lo y e e s o u t o fth e T rea su ry ''9 1 In  o th e r w o rd s , 

w h a t C o n g re ss c o u ld n o t a c c o m p lish th ro u g h 

i ts C o m m e rc e P o w e r i t  m ig h t n e v e r th e le ss b e 

a b le to a c h ie v e th ro u g h i ts p o w e rs to ta x a n d 

sp e n d . “ T o g u a rd a g a in s t a n a d v e rse d e c is io n 

u p o n a p e n s io n la w  e n a c te d u n d e r th e ta x in g 

p o w e r,”  F u c h s c a u tio n e d , “ i t  m ig h t b e w ise to  

se p a ra te th e ta x in g m e a su re a n d th e la w  a u th o

r iz in g th e p a y m e n t o f  th e p e n s io n s .” 9 8 F u c h s’  

th e o ry w a s th a t th e ta x , c o n s id e re d se p a ra te ly 

f ro m  th e p e n s io n p a y m e n ts , w o u ld b e u p h e ld 

a s a le g it im a te re v e n u e m e a su re . A n d  th e a p

p ro p r ia t io n s to p a y th e p e n s io n s , se p a ra te ly 

c o n s id e re d , w o u ld s im ila r ly su rv iv e c o n s ti tu

t io n a l c h a lle n g e— th o u g h fo r  d if fe re n t re a so n s 

th a t I  w il l  e x p la in m o m e n ta r i ly .9 9

T h a t su m m e r C o n g re ss fo l lo w e d th e c o u rse 

m a p p e d o u t b y  F u c h s , th o u g h i t  d id  so w ith o u t 

m u c h su b tle ty .1 0 0 H .R . 8 6 5 1 b e c a m e th e R a il- 

ro a d R e tire m e n t A c t  o f  1 9 3 5 ;1 0 1 H .R . 8 6 5 2 b e

c a m e th e C a rr ie r T a x in g A c t  o f  1 9 3 5 .1 0 2 T h e T a x

in g  A c t  w a s c a lib ra te d to  g e n e ra te th e a m o u n t 

o f  re v e n u e n e c e ssa ry to  fu n d th e p e n s io n p a y

m e n ts a u th o r iz e d b y  th e R e tire m e n t A c t. T h is 

s tra ta g e m se t o f f  so m e th in g o f  a c h a se sc e n e in  

th e S e n a te . O p p o n e n ts o f  th e p la n , w h ile s to p

p in g sh o r t o f  f ra n k ly  a c c u s in g th e ir c o lle a g u e s 

o f  su b te r fu g e , tr ie d to g e t th e p la n’ s sp o n so rs 

to  c o n fe ss th a t i t  w a s a n a tte m p t to  c irc u m v e n t 

th e C o u rt’ s d e c is io n . P ro p o n e n ts o f  th e b il l ,  

a ssu r in g th e ir in te r ro g a to rs th a t n o su c h le g e r

d e m a in w a s in te n d e d , s tru g g le d to k e e p a 

s tra ig h t fa c e w h ile e x p la in in g th a t th e re w e re

tw o  b il ls  ra th e r th a n o n e b e c a u se p e n s io n le g

is la t io n p ro p e r ly fe l l  u n d e r th e ju r isd ic t io n o f  

o n e c o m m itte e w h ile  ta x in g b il ls  fe l l  u n d e r th e 

ju r isd ic t io n o f  a n o th e r .1 0 3

W h e n th e D is tr ic t C o u rt o f  th e U n ite d S ta te s 

fo r  th e D is tr ic t o f  C o lu m b ia g ra n te d th e m a jo r 

ra i lro a d s a n in ju n c tio n re s tra in in g c o lle c t io n o f  

th e ta x in  Ju n e o f  1 9 3 6 ,1 0 4 i t  a p p e a re d th a t th e 

F u c h s s tra te g y h a d fo u n d e re d . C itin g e x te n

s iv e ly to  th e c o n g re ss io n a l d e b a te s ,1 0 5 th e d is

tr ic t  c o u r t c o n c lu d e d th a t th e C a rr ie r T a x in g A c t 

a n d th e R a ilro a d R e tire m e n t A c t  w e re tw o  p a r ts 

o f  a s in g le sc h e m e th a t, ta k e n a s a w h o le , c o n

ta in e d m a n y o f  th e d e fe c ts f ro m  w h ic h th e 1 9 3 4 

a c t h a d su f fe re d .1 0 6

T h e R a ilro a d R e tire m e n t B o a rd im m e d i

a te ly to o k a n a p p e a l.1 0 7 B u t in  D e c e m b e r o f  

1 9 3 6 , b e fo re th e C o u rt o f  A p p e a ls c o u ld h e a r 

a rg u m e n t in  th e c a se , P re s id e n t R o o se v e lt su g

g e s te d th a t ra i lw a y m a n a g e m e n t a n d la b o r g e t 

to g e th e r a n d n e g o tia te th e te rm s o f  a ra i lro a d 

re t ire m e n t a c t. R e p re se n ta tiv e s o f  a ll o f  th e 

m a jo r ra i lw a y la b o r u n io n s sa t d o w n w ith  

a g e n ts o f  a ll o f  th e m a jo r ra i lro a d c o m p a n ie s , 

m e m b e rs o f  th e R a ilro a d R e tire m e n t B o a rd , 

re p re se n ta tiv e s o f  th e T re a su ry D e p a rtm e n t a n d 

m e m b e rs o f  C o n g re ss . B y  th e su m m e r o f  1 9 3 7 

a n a g re e m e n t h a d b e e n re a c h e d , a n d i ts p ro v i

s io n s h a d b e e n e m b o d ie d in  th e C a rr ie r T a x in g 

A c t o f  1 9 3 7 , a n d th e R a ilro a d R e tire m e n t A c t 

o f 1 9 3 7 .1 0 8 C o n g re ssm e n p ra ise d th e p ro c e ss 

a n d th e a g re e m e n t a s “ a  g re a t tr ib u te to  th e p r in 

c ip le o f  c o lle c t iv e b a rg a in in g .” 1 0 9 S u c h c o lle c

t iv e  b a rg a in in g in  th e ra i lro a d in d u s try h a d b e e n 

in s t i tu t io n a l iz e d b y  th e R a ilw a y L a b o r A c t o f  

1 9 2 6 ,1 1 0 w h ic h th e C o u rt h a d u n a n im o u s ly su s

ta in e d in  a 1 9 3 0 o p in io n w ritte n b y H u g h e s 

h im se lf .1 1 1 S p o n so rs p ro fe sse d th e ir fa ith th a t 

b o th th e 1 9 3 7 b il ls  a n d th e 1 9 3 5 A c ts w e re c o n

s ti tu t io n a l.1 1 2 R e p re se n ta tiv e C la re n c e L e a 

a d d e d , h o w e v e r , th a t “ F r ie n d s o f  th is le g is la

t io n , in  m y  ju d g m e n t, n e e d n o t p a r t ic u la r ly fe a r 

u lt im a te C o u rt d isp o sa l o f  th is p ro b le m .” 1 1 3 F o r, 

a s R e p re se n ta tiv e C a r l M a p e s e x p la in e d , a s p a r t 

o f  th e d e a l “ I t  is a g re e d b e tw e e n th e re p re se n

ta t iv e s o f  th e ra i lro a d s a n d th e b ro th e rh o o d s 

th a t th e y w il l  n o t c o n te s t th e c o n s ti tu t io n a li ty 

o f  th is le g is la t io n .. .a n d th a t th e y w il l  u se th e ir 

in f lu e n c e a g a in s t h a v in g a n y o n e e lse b r in g su c h 

a c tio n .” 1 1 4 T h e p a r t ie s w e re tru e to th e ir 

w o rd s ,1 1 5 a n d th e re t ire m e n t sy s te m th e y e re -
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a te d re m a in s w ith  u s in  m o d if ie d fo rm  to  th is 

d a y .'1 6

T h e s tra te g y o f  th e sp o n so rs o f  th e C a rr ie r 

T a x in g A c t a n d th e R a ilro a d R e tire m e n t A c t  o f  

1 9 3 5 w a s in fo rm e d b y  th e o p in io n o f  th e C o u rt 

in  YXWVUTSRQPONMLKJIHGFEDCBAF ro th in g h a m v . M ello n ."1 T h e c a se w a s 

a c tu a l ly d e c id e d in  1 9 2 3 , w h e n W ill ia m  H o w a rd 

T a f t w a s C h ie f Ju s tic e . B u t a m a jo r ity o f  th e 

Ju s tic e s w h o jo in e d th a t u n a n im o u s o p in io n 

w e re a lso m e m b e rs o f  th e H u g h e s C o u rt. M ello n 

in v o lv e d a c o n s ti tu t io n a l c h a lle n g e to th e 

S h e p p a rd -T o w n e r M a te rn ity A c t o f 1 9 21 ,11 8 

w h ic h e s ta b l ish e d a fe d e ra l g ra n t- in -a id p ro

g ra m fo r  th e re d u c tio n o f  m a te rn a l a n d in fa n t 

m o rta l i ty . U n d e r th e s ta tu te , C o n g re ss a p p ro

p r ia te d fu n d s to  b e d isb u rse d to s ta te s th a t e s

ta b l ish e d q u a li fy in g p ro g ra m s fo r th e p ro m o

t io n  o f  m a te rn a l a n d in fa n t h e a lth . F ro th in g h a m 

c o m p la in e d th a t th e a p p ro p r ia t io n s w o u ld in 

c re a se th e b u rd e n o f  fu tu re fe d e ra l ta x a tio n a n d 

th e re b y ta k e h e r p ro p e r ty w ith o u t d u e p ro c e ss 

o f  la w . Ju s tic e S u th e r la n d’ s o p in io n , jo in e d b y  

Ju s tic e s H o lm e s , B ra n d e is , V a n D e v a n te r , B u t

le r , a n d M c R e y n o ld s , h e ld th a t F ro th in g h a m’ s 

s ta tu s a s a ta x p a y e r w a s in su f f ic ie n t to  g iv e h e r 

s ta n d in g to c h a lle n g e th e a p p ro p r ia t io n . H e r 

in te re s t in  th e m o n e y s o f  th e fe d e ra l tre a su ry , 

h e e x p la in e d , w a s sh a re d w ith  m ill io n s o f  o th

e rs , a n d w a s to o “ m in u te a n d in d e te rm in

a b le .” 1 1 9

T h is “ ta x p a y e r s ta n d in g d o c tr in e”  h a d e n o r

m o u s ra m if ic a tio n s fo r  fe d e ra l sp e n d in g p o lic y  

in  th e 1 9 3 0 s . A s E d w a rd C o rw in o b se rv e d a t 

th e t im e , “ so lo n g a s C o n g re ss h a s th e p ru d e n c e 

to  la y  a n d c o lle c t ta x e s w ith o u t sp e c ify in g th e 

p u rp o se s to  w h ic h th e p ro c e e d s f ro m  a n y p a r

t ic u la r ta x a re to  b e d e v o te d , i t  m a y c o n tin u e to  

a p p ro p r ia te th e n a tio n a l fu n d s w ith o u t ju d ic ia l

T h e S h e p p a rd -T o w n e r M a te rn ity A c t o f 1 9 2 1 , w h ic h e s ta b l ish e d a fe d e ra l g ra n t- in -a id p ro g ra m fo r  

th e re d u c tio n o f m a te rn a l a n d in fa n t m o rta l i ty , e m p o w e re d C o n g re ss to a p p ro p r ia te fu n d s to b e 

d isb u rse d to s ta te s th a t e s ta b l ish e d q u a li fy in g p ro g ra m s (su c h a s th e c l in ic p ic tu re d a b o v e ) , fo r th e 

p ro m o tio n o f m a te rn a l a n d in fa n t h e a lth . A  ta x p a y e r c o m p la in e d th a t th e a p p ro p r ia t io n s w o u ld 

in c re a se th e b u rd e n o f fu tu re fe d e ra l ta x a tio n a n d th e re b y ta k e h e r p ro p e r ty w ith o u t d u e p ro c e ss o f  

la w . T h e C o u rt h e ld th a t s ta tu s a s a ta x p a y e r w a s in su f f ic ie n t to g iv e h e r s ta n d in g to c h a lle n g e th e 

a p p ro p r ia t io n . T h is “ ta x p a y e r s ta n d in g d o c tr in e”  h a d e n o rm o u s ra m if ic a tio n s fo r fe d e ra l sp e n d in g 

p o lic y in  th e 1 9 3 0 s .
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le t o r h in d ra n c e .” 1 2 0 A p p ro p r ia t io n s f ro m  th e 

g e n e ra l re v e n u e , a s d is t in g u ish e d f ro m  e x p e n

d itu re s o f  d e s ig n a te d fu n d s c o lle c te d f ro m  a 

p a r t ic u la r ta x , s im p ly c o u ld n o t b e c h a lle n g e d 

in  th e c o u r ts .1 2 1 S u c h a n a p p ro p r ia t io n m ig h t 

e x c e e d c o n g re ss io n a l a u th o r ity to sp e n d fo r  

th e g e n e ra l w e lfa re , b u t th e fe d e ra l c o u r ts w o u ld 

n e v e r th e le ss re fu se to  re s tra in th e e x p e n d itu re . 

“ T h u s ,”  w ro te B e n ja m in W rig h t, “ th e sp e n d

in g  o f  b il l io n s o f  d o lla rs in  c iv i l ia n  re l ie f , a n d in  

th e b u ild in g o f  p u b lic w o rk s w a s b e y o n d th e 

ra n g e o f  c o n s ti tu t io n a l l i t ig a tio n .” 1 2 2 A s  W rig h t 

p u t i t , “ th e p r in c ip a l w a y in  w h ic h th e C o u rt 

su s ta in e d ... N e w  D e a l m e a su re s w a s b y  re fu s

in g to p a ss u p o n th e v a lid ity  o f  th e sp e n d in g 

p o w e r.” 1 2 3

A n d W rig h t w a s r ig h t. T h ro u g h o u t 

H u g h e s’ te n u re , th e S u p re m e C o u rt a n d th e 

lo w e r fe d e ra l c o u r ts re p e a te d ly in v o k e d th e YXWVUTSRQPONMLKJIHGFEDCBA
M ello n d o c tr in e in  re je c tin g c o n s ti tu t io n a l a t

ta c k s o n lo a n s a n d g ra n ts m a d e b y  o n e o f  th e 

m o st p o p u la r a n d im p o r ta n t N e w D e a l re l ie f 

a g e n c ie s , th e P u b lic W o rk s A d m in is tra t io n .1 2 4 

U n d o u b te d ly b e c a u se th e M ello n d o c tr in e 

p o se d su c h a n in su p e ra b le o b s ta c le to se c u r

in g  ju d ic ia l re v ie w , a v a s t a rra y o f  N e w  D e a l 

sp e n d in g p ro g ra m s, a ll f in a n c e d f ro m  g e n e ra l 

re v e n u e , n e v e r u n d e rw e n t c o n s ti tu t io n a l c h a l

le n g e d u r in g H u g h e s’  te n u re . E x a m p le s in c lu d e 

th e C iv i l ia n  C o n se rv a tio n C o rp s ,1 2 5 th e F a rm 

C re d it A c t,1 2 6 th e R e c o n s tru c tio n F in a n c e C o r

p o ra tio n ,1 2 7 th e R u ra l E le c tr i f ic a t io n A d m in is

tra t io n A c t,1 2 8 a n d th e E m e rg e n c y R e lie f A p 

p ro p r ia t io n A c t o f 1 9 3 6 .1 2 9 In d e e d , th e m o st 

s ig n if ic a n t th in g a b o u t th e H u g h e s C o u rt’ s 

m u c h -d isc u sse d sp e n d in g p o w e r ju r isp ru d e n c e 

is h o w  l i t t le  i t  a c tu a l ly m a tte re d in  l ig h t o f  th e 

ta x p a y e r s ta n d in g d o c tr in e .

O n e m a jo r N e w  D e a l sp e n d in g in i t ia t iv e th a t 

th e ta x p a y e r s ta n d in g d o c tr in e d id  n o t sh e lte r 

f ro m  ju d ic ia l re v ie w w a s th e A g r ic u ltu ra l A d 

ju s tm e n t A c t o f  1 9 3 3 .1 3 0 In  a n e f fo r t to  b o o s t 

sa g g in g c ro p p r ic e s re su lt in g f ro m  c h ro n ic a g

r ic u ltu ra l su rp lu se s , th e A c t  a u th o r iz e d th e S e c

re ta ry o f  A g r ic u ltu re to  e n te r in to  c o n tra c ts w ith  

in d iv id u a l fa rm e rs . In  th e c o n tra c t, th e fa rm e r 

w o u ld a g re e to re d u c e h is p ro d u c tio n o f  c e r

ta in sp e c if ie d a g r ic u ltu ra l c o m m o d it ie s in  e x

c h a n g e fo r a b e n e f it p a y m e n t.1 3 1 F o r p o li t ic a l 

re a so n s , h o w e v e r , P re s id e n t R o o se v e lt o p p o se d 

p a y m e n t o f  th e b e n e f its f ro m  g e n e ra l re v

e n u e s .1 3 2 H e d id  n o t w a n t i t  to  a p p e a r th a t th e 

n a tio n’ s fa rm e rs w e re fe e d in g a t th e p u b lic 

tro u g h . In s te a d , h e in s is te d th a t th e p ro g ra m 

b e a n d a p p e a r to  b e se lf - f in a n c in g .1 3 3 T h e n e c

e ssa ry fu n d s w e re th e re fo re to  b e d e r iv e d f ro m  

a sp e c ia l e x c ise ta x o n fo o d  p ro c e ss in g . T h e ta x 

w a s d e s ig n e d to g e n e ra te th e a m o u n t o f  re v

e n u e re q u ire d to m e e t th e b e n e f it p a y m e n ts 

c o n tra c te d fo r , a n d th e a c t a p p ro p r ia te d th e p ro

c e e d s o f  th e ta x fo r th a t p u rp o se .1 3 4 A  fo o d 

p ro c e sso r c h a lle n g in g th e v a lid ity  o f  th e e x c ise 

th e re fo re h a d s ta n d in g to q u e s tio n th e p ro p r i

e ty o f  th e e x p e n d itu re to  w h ic h th e p ro c e e d s o f  

h is ta x p a y m e n ts w e re sp e c if ic a l ly d e v o te d .1 3 5 

A n d in U n ited S ta tes v . B u tle r1 3 6 th e C o u rt 

s tru c k d o w n th e ta x a s a s te p in  a sc h e m e to  

u su rp th e s ta te s’  a u th o r ity to  re g u la te a g r ic u l

tu ra l p ro d u c tio n .1 3 7

B u t w h ile th e B u tle r o p in io n in v a l id a te d th e 

p ro c e ss in g ta x , th e g o v e rn m e n t c o n tin u e d to  

m a k e th e b e n e f it p a y m e n ts fo r  w h ic h i t  h a d c o n

tra c te d . W ith  th e p ro c e ss in g ta x n o lo n g e r e n

fo rc e d , n o o n e h a d s ta n d in g to c h a lle n g e th e 

a p p ro p r ia t io n s f ro m  g e n e ra l re v e n u e b y  w h ic h 

th e p a y m e n ts w e re n o w  fu n d e d .1 3 8 M o re o v e r , 

w ith in  tw o  m o n th s o f  th e B u tle r d e c is io n C o n

g re ss e n a c te d a s ta tu te to re p la c e th e A A A .  

T h e S o il C o n se rv a tio n a n d D o m e stic A llo tm e n t 

A c t  o f  19 3 61 3 9 a u th o r iz e d th e S e c re ta ry o f  A g 

r ic u ltu re to  p a y fa rm e rs to sh if t a c re a g e f ro m  

so il-d e p le t in g c ro p s to so il-c o n se rv in g c ro p s . 

I t  w a s n o t sh e e r c o in c id e n c e th a t th e so il-d e

p le tin g c ro p s w e re th e v e ry su rp lu s c o m m o d i

t ie s w h o se p ro d u c tio n th e A A A  h a d so u g h t to  

c o n tro l, w h ile th e so il-c o n se rv in g c ro p s w e re 

n o t o v e rp ro d u c e d . F iv e h u n d re d m ill io n  d o l

la rs w e re a p p ro p r ia te d to fu n d th e p a y m e n ts , 

b u t n o c o m p a n io n ta x in g m e a su re w a s e n a c te d 

to p ro v id e th e n e c e ssa ry re v e n u e . O p p o n e n ts 

o f  th e m e a su re c o m p la in e d th a t i t  w a s c le a r ly 

u n c o n s ti tu t io n a l in  l ig h t  o f  th e B u tle r d e c is io n . 

B u t b e c a u se th e re w a s n o ta x id e n ti f ie d w ith  

th e e x p e n d itu re , n o o n e h a d s ta n d in g to c h a l

le n g e th e c o n s ti tu t io n a li ty o f  th e p a y m e n ts .1 4 0 

S e n a to r D a n ie l H a stin g s c h a lle n g e d d e fe n d e rs 

o f  th e b il l ’ s c o n s ti tu t io n a li ty “ to  a d d to  i t  a ta x 

p ro v is io n to su p p ly th e n e c e ssa ry m o n e y a n d 

th u s g iv e to  th e A m e r ic a n p e o p le a n e a r ly o p

p o r tu n ity to  te s t i ts v a lid ity . D o  n o t d o th e c o w 

a rd ly th in g a n d se p a ra te th e ta x p ro v is io n f ro m  

th is b il l ,  th u s m a k in g i t  im p o ss ib le to  p re v e n t
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th e i l le g a l sp e n d in g o f  a t le a s t a h a lf  b il l io n  d o l

la rs .” 1 4 1 B u t p ro p o n e n ts o f  th e b il l ,  c h a s te n e d 

b y  th e fa te o f  th e A A A ,  ig n o re d th is sc h o o l- 

y a rd ta u n t, a n d th e la w  w a s e n a c te d a n d im p le

m e n te d in  i ts u n c h a lle n g e a b le fo rm .1 4 2

A s R o b e rt S te m o b se rv e d , h o w e v e r , th e so il 

c o n se rv a tio n s tra te g y w a s “ su b je c t to  th e l im i 

ta t io n s o f  a n y v o lu n ta ry sy s te m , e v e n o n e in  

w h ic h c o o p e ra tio n w a s m a d e p ro f i ta b le . T h e re 

w a s n o a ssu ra n c e th a t e n o u g h p ro d u c e rs 

w o u ld c o o p e ra te to  p e rm it a l im ita t io n o f  p ro

d u c tio n su f f ic ie n t to ra ise p r ic e s .” 1 4 3 A c c o rd

in g ly , in  1 9 3 8 C o n g re ss tu rn e d to  a re g u la to ry 

so lu t io n , e n a c tin g a se c o n d A g r ic u ltu ra l A d 

ju s tm e n t A c t. T h e 1 9 3 8 A c t d id n o t re g u la te 

th e YXWVUTSRQPONMLKJIHGFEDCBAp ro d u c tio n o f  s ta p le c ro p s— in s te a d , i t  a u

th o r iz e d th e S e c re ta ry o f  A g r ic u ltu re to p re

sc r ib e a n d a llo c a te m a rke tin g q u o ta s fo r  th o se 

c ro p s .1 4 4 D ra w in g o n a lo n g l in e o f  p re c e d e n ts 

h o ld in g th a t sa le s fo r  su b se q u e n t sh ip m e n ts in  

in te rs ta te c o m m e rc e w e re su b je c t to  fe d e ra l re g u

la t io n , C o n g re ss so u g h t to c o n tro l p r ic e s b y  

c o n tro l l in g th e su p p ly o f  a g r ic u ltu ra l p ro d u c e 

m o v in g in  in te rs ta te c o m m e rc e .1 4 5 B u t w h e re 

c o u ld fe d e ra l le g is la to rs h a v e g o tte n th e id e a 

th a t C o n g re ss m ig h t a c h ie v e th ro u g h i ts c o m

m e rc e p o w e r w h a t i t  c o u ld n o t a tta in u s in g i ts 

f isc a l p o w e rs?

T h e se a re th e o p e n in g l in e s o f  R o b e rts’  d is

c u ss io n o f  th e issu e o f  fe d e ra l p o w e r in  B u tle r . 

“ A rtic le  I ,  se c tio n 8  v e s ts su n d ry p o w e rs in  th e 

C o n g re ss ,”  h e w ro te . “ B u t tw o o f  i ts c la u se s 

h a v e a n y b e a r in g u p o n th e v a lid ity  o f  th e s ta t

u te u n d e r re v ie w .”  T h e f i rs t  w a s th e C o m m e rc e 

C la u se . B u t, a s R o b e rts o b se rv e d , “ th e a c t u n

d e r re v ie w d o e s n o t p u rp o r t to  re g u la te tra n s

a c tio n s in  in te rs ta te o r fo re ig n c o m m e rc e . I ts 

s ta te d p u rp o se is th e c o n tro l o f  a g r ic u ltu ra l p ro

d u c tio n , a p u re ly lo c a l a c tiv i ty .... In d e e d , th e 

G o v e rn m e n t d o e s n o t a tte m p t to u p h o ld th e 

v a lid ity  o f  th e a c t o n th e b a s is o f  th e c o m m e rc e 

c la u se , w h ic h , fo r th e p u rp o se o f  th e p re se n t 

c a se , m a y b e p u t a s id e a s i r re le v a n t.” 1 4 6

T h is w a s a c u r io u s p a ssa g e . T h e a c t d id  

n o t p u rp o r t to b e a n e x e rc ise o f  th e p o w e r to  

c o in m o n e y o r to  e s ta b l ish p o s t o f f ic e s e ith e r ; 

n o r d id  th e g o v e rn m e n t d e fe n d th e a c t a s e x e r

c ise s o f  th o se p o w e rs . W h y , i f  h e w a s to so 

q u ic k ly  la y  i t  a s id e a s in a p p o s ite “ fo r  th e p u r

p o se o f  th e p resen t c a se ,”  d id R o b e rts e v e n 

b o th e r to  m e n tio n th e c o m m e rc e p o w e r?

L e a rn e d s tu d e n ts o f  th e C o u rt’ s fe d e ra l ism 

ju r isp ru d e n c e th o u g h t th e y d e te c te d a fa m il ia r 

s ig n a l. In  1 9 2 1 C o n g re ss h a d so u g h t to  u se i ts 

f isc a l p o w e rs to  re g u la te sa le s o f  g ra in fu tu re s 

o n b o a rd s o f  tra d e . T h e F u tu re T ra d in g A c t1 4 7 

im p o se d a p ro h ib it iv e ta x o n a ll su c h sa le s , a n d 

th e n e x e m p te d f ro m  th e ta x a ll sa le s m a d e o n 

b o a rd s o f  tra d e c o m p ly in g w ith  fe d e ra l re g u la

t io n s . T h e C o u rt h a d d e c la re d th e A c t u n c o n

s ti tu t io n a l in  H ill  v . W a lla ce1 4 3 in  1 9 2 2 . C h ie f 

Ju s tic e T a f t’ s o p in io n fo r a u n a n im o u s C o u rt 

h e ld th a t th e A c t im p o se d a re g u la to ry p e n a lty 

ra th e r th a n a tru e ta x , a n d w a s a c c o rd in g ly n o t 

a v a lid  e x e rc ise o f  th e ta x in g p o w e r.1 4 9 In  d ic ta , 

h o w e v e r , T a f t h a d o f fe re d C o n g re ss a n a lte rn a

t iv e m e a n s o f  a c h ie v in g i ts g o a l. N o tin g th a t 

C o n g re ss “ d id  n o t h a v e th e e x e rc ise o f  i ts  p o w e r 

u n d e r th e c o m m e rc e c la u se in  m in d a n d so d id  

n o t in tro d u c e in to  th e a c t th e l im ita t io n s w h ic h 

c e r ta in ly w o u ld a c c o m p a n y a n d m a rk a n e x e r

c ise”  o f  th a t p o w e r, T a f t su g g e s te d th a t sa le s 

o f  g ra in fu tu re s m ig h t b e re g u la te d u n d e r th e 

c o m m e rc e p o w e r i f  “ th e y a re re g a rd e d b y  C o n

g re ss , f ro m  th e e v id e n c e b e fo re i t , a s d ire c tly 

in te r fe r in g w ith  in te rs ta te c o m m e rc e so a s to  b e 

a n o b s tru c tio n o r a b u rd e n th e re o n .” 1 5 0 T a f t 

e v e n h in te d th a t th e re v ise d s ta tu te b e b a se d 

o n  th e c u rre n t o f  c o m m e rc e d o c tr in e1 5 1 th e C o u rt 

h a d e m p lo y e d in  u p h o ld in g th e P a c k e rs a n d 

S to c k y a rd s A c t1 5 2 e a r l ie r in  th e T e rm .1 5 3 C o n

g re ss to o k th e h in t a n d e n a c te d th e G ra in F u

tu re s A c t,1 5 4 w h ic h th e C o u rt u p h e ld a s a le g it i

m a te e x e rc ise o f  th e c o m m e rc e p o w e r th e fo l 

lo w in g y e a r in  C h ica g o B o a rd o f T ra d e v . 

O lsen .1 5 5

S e n a to r Ja m e s P o p e o f  Id a h o , th e p r in c ip a l 

sp o n so r o f  th e A g r ic u ltu ra l A d ju s tm e n t A c t o f  

1 9 3 8 , d re w a tte n tio n to  th is p a ssa g e f ro m  R o b

e r ts’  B u tle r o p in io n in  h is d e fe n se o f  th e 1 9 3 8 

A c t ’ s c o n s ti tu t io n a li ty . “ T h e le g a l th e o ry o n 

w h ic h th e p e n d in g b il l  is b a se d is e n tire ly d is

t in c t f ro m  th a t w h ic h p ro v id e d th e b a s is fo r  th e 

A g r ic u ltu ra l A d ju s tm e n t A c t,”  P o p e e x

p la in e d .1 5 6 A sse r t in g th e n e e d to  m a k e th e A c t ’ s 

c o n s ti tu t io n a l fo u n d a tio n in  th e C o m m e rc e 

C la u se e x p lic i t in  th e p re a m b le , P o p e o b se rv e d 

th a t in  B u tle r “ th e C o u rt sa id b y  re a so n o f  th e 

fa c t th a t th e re w a s n o s ta te m e n t o r c la im  in  th a t 

b il l  th a t w e w e re p ro p o s in g to re g u la te in te r

s ta te c o m m e rc e , i t  w a s a p u re ly lo c a l tra n sa c

t io n .” 1 5 7 “ A s s ta te d b y  M r. Ju s tic e R o b e rts ,”



94 JO U R N A L  1998 , V O L . IdcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Ju s tic e L o u is D . B ra n d e is th o u g h t th a t C o n g re ss c o u ld u se i ts ta x in g p o w e r to e n c o u ra g e s ta te s to  

e n a c t u n e m p lo y m e n t c o m p e n sa tio n la w s b y d ra w in g o n th e a u th o r ity o f  YXWVUTSRQPONMLKJIHGFEDCBAF lo r id a v . M ello n . In  th a t 

1 9 2 7 c a se , th e T a f t C o u rt h a d u n a n im o u s ly u p h e ld a fe d e ra l in h e r ita n c e ta x th a t g ra n te d a c re d it fo r  

s ta te in h e r ita n c e ta x e s p a id . S ta te s th a t h a d e n a c te d in h e r ita n c e ta x e s fe a re d lo s in g th e ir w e a lth y 

re s id e n ts to s ta te s l ik e F lo r id a th a t h a d n o su c h ta x e s , a n d th e fe d e ra l p ro v is io n h a d b e e n d e s ig n e d 

to le v e l th e p la y in g f ie ld .

P o p e c o n tin u e d , “ th e c o m m e rc e c la u se o f  th e 

C o n s titu t io n w a s p u t a s id e a s i r re le v a n t in  th e 

B u tle r . . .d e c is io n . In te rs ta te a n d fo re ig n c o m

m e rc e , h o w e v e r , is c e r ta in ly n o t i r re le v a n t to 

th e p lig h t o f  a g r ic u ltu re a t th e p re se n t t im e , a n d 

th ro u g h th e p ro p er re g u la t io n b y  C o n g re ss o f  

.. . in te rs ta te a n d fo re ig n c o m m e rc e p u rsu a n t to 

th e p ro v is io n s o f  th is b il l  th e e c o n o m ic s itu a

t io n  o f  th e fa rm e r c a n b e se t a s id e .” 1 5 8

S o lic i to r G e n e ra l R o b e rt H . Ja c k so n , d e fe n d

in g th e A c t b e fo re th e C o u rt in  M u lfo rd v . 

S m ith ,'5 9 d re w th e o b v io u s a n a lo g y to  th e fa te 

o f  g ra in fu tu re s re g u la t io n u n d e r T a f t. “ I t  is c le a r 

f ro m  H ill  v . W a lla ce a n d C h ica g o B o a rd o f 

T ra d e v . O lsen f  h e w ro te in  h is b r ie f , “ th a t C o n

g re ss m a y u ti l iz e th e c o m m e rc e p o w e r to  re g u

la te su b je c ts w h ic h i t  m a y n o t re a c h u n d e r th e 

ta x in g p o w e r.” 1 6 0 T ru e to fo rm , R o b e rts u se d 

h is o p in io n in  M u lfo rd to re p l ic a te T a f t’ s p e r

fo rm a n c e in  C h ica g o B o a rd o f T ra d e v . O lsen . 

h e u p h e ld th e A c t a s a v a lid  re g u la t io n o f  in te r

s ta te c o m m e rc e .1 6 1 T w o y e a rs la te r Ja c k so n 

w ro te in  T h e  S tru gg le  fo r  Ju d ic ia l S u p rem acy

th a t “ th e d e c is io n w a s fo l lo w e d b y  a g o o d d e a l 

o f  u n in fo rm e d c o m m e n t to th e e f fe c t th a t M r. 

Ju s tic e R o b e rts h a d re v e rse d h is p o s it io n a n d 

th a t th e C o u rt h a d re v e rse d i tse lf o n th e su b

je c t o f  c o n tro l o f  a g r ic u ltu ra l p ro d u c tio n b y  th e 

F e d e ra l G o v e rn m e n t.”  “ T h is ,”  th e a s tu te Ja c k - 

so n in s is te d , “ w a s c e r ta in ly u n tru e .” 1 6 2

I  w o u ld b e re m iss i f  I  d id  n o t re la te o n e f in a l 

in s ta n c e o f  c o n s ti tu t io n a l c o n su lta t io n . I  re fe r 

to w h a t is n o w th e fa m il ia r s to ry o f  Ju s tic e 

B ra n d e is’ ro le in  f ra m in g th e u n e m p lo y m e n t 

c o m p e n sa tio n p ro v is io n s o f  th e S o c ia l S e c u

r i ty  A c t. In  th e su m m e r o f  1 9 3 3 B ra n d e is w a s 

v is ite d a t h is v a c a tio n c o tta g e b y  h is d a u g h te r , 

E liz a b e th B ra n d e is R a u sh e n b u sh , a n d h e r h u s

b a n d , P a u l. B o th w e re e c o n o m is ts a t th e U n i

v e rs ity o f  W isc o n s in , a n d d e e p ly in te re s te d in  

th e su b je c t o f  u n e m p lo y m e n t in su ra n c e . P a u l 

e x p re sse d to  th e Ju s tic e h is f ru s tra t io n th a t th e 

s ta te s h a d re s is te d e n a c tin g s ta tu te s o n th e 

su b je c t b e c a u se th e y w e re fe a r fu l th a t lo c a l 

b u s in e sse s w o u ld b e p la c e d a t a c o m p e tit iv e 

d isa d v a n ta g e v is -a -v is b u s in e sse s o f  s ta te s n o t
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h a v in g su c h la w s . B ra n d e is re p l ie d b y  a sk in g 

w h e th e r P a u l h a d c o n s id e re d th e c a se o f  YXWVUTSRQPONMLKJIHGFEDCBA
F lo r id a  v . M ello n .'6 3 In  th a t c a se th e T a f t C o u rt 

h a d u n a n im o u s ly u p h e ld a fe d e ra l in h e r ita n c e 

ta x th a t g ra n te d a c re d it fo r s ta te in h e r ita n c e 

ta x e s p a id . S ta te s th a t h a d e n a c te d in h e r ita n c e 

ta x e s fe a re d lo s in g th e ir w e a lth y re s id e n ts to  

s ta te s l ik e  F lo r id a th a t h a d n o su c h ta x e s , a n d 

th e fe d e ra l p ro v is io n h a d b e e n d e s ig n e d to  le v e l 

th e p la y in g f ie ld . B ra n d e is w a s su g g e s tin g th a t 

C o n g re ss c o u ld s im ila r ly u se i ts ta x in g p o w e r 

to e n c o u ra g e s ta te s to e n a c t u n e m p lo y m e n t 

c o m p e n sa tio n la w s . C o n g re ss c o u ld s im p ly 

im p o se a u n ifo rm n a tio n a l p a y ro l l ta x o n a ll 

e m p lo y e rs , th e p ro c e e d s to  b e p a id in to a fe d

e ra l u n e m p lo y m e n t in su ra n c e fu n d . E m p lo y e rs 

w o u ld b e a llo w e d a c re d it a g a in s t th e fe d e ra l 

ta x fo r  a n y a m o u n t p a id in to  a c o m p a ra b le in 

su ra n c e p la n e s ta b l ish e d b y  th e ir o w n s ta te s . 

S ta te s c o u ld th e n e n a c t su c h in su ra n c e p la n s 

f re e o f  th e c o n c e rn s th a t h a d p re v io u s ly re

s tra in e d th e m .

T h a t S e p te m b e r th e Ju s tic e w ro te P a u l a n d 

E liz a b e th a le tte r d e ta i l in g h is p ro p o sa l fo r a 

fe d e ra l u n e m p lo y m e n t c o m p e n sa tio n s ta tu te . 

T h ro u g h o u t th e fa l l  o f  1 9 3 3 B ra n d e is p e rso n

a lly  lo b b ie d a n u m b e r o f  h ig h a d m in is tra t io n 

o f f ic ia ls to su p p o r t h is p la n .1 6 4 A t  th e sa m e 

t im e h e h a d h is f r ie n d L in c o ln  F ile n e h e lp P a u l 

a n d E liz a b e th o rg a n iz e a m e e tin g o f  th e in f lu e n

t ia l to d isc u ss h is p ro p o sa l. A m o n g th o se in  

a tte n d a n c e w a s S e c re ta ry o f  L a b o r F ra n c e s 

P e rk in s .1 6 5 P e rk in s c o m m iss io n e d P a u l 

R a u sh e n b u sh a n d T h o m a s E lio t to  d ra f t a b il l  

b a se d o n B ra n d e is’  p ro p o sa l. W h e n i t  h a d b e e n 

in tro d u c e d in  th e H o u se a n d th e S e n a te , 

B ra n d e is re fe rre d to  th e b il l  a s “ m y  fe d e ra l e x

c ise ta x . . . to o f fse t i r re g u la r i ty o f  e m p lo y

m e n t.” 1 6 6

A s th e b il l  ra n in to  re s is ta n c e in  C o n g re ss 

a n d th e W h ite H o u se , E liz a b e th se rv e d a s th e 

Ju s tic e’ s e y e s , e a rs , a n d c h ie f l ie u te n a n t, lo b 

b y in g th e a d m in is tra t io n a n d re c ru it in g o p in

io n  le a d e rs to  su p p o r t th e B ra n d e is p ro p o sa l.1 6 7 

T h e Ju s tic e c o n sc r ip te d F e lix  F ra n k fu r te r to  a id 

h e r in  th e c ru sa d e fo r  th e “ o n e tru e fa ith ,”  a n d 

m e t p e rso n a lly w ith  E d w in W itte , th e E x e c u tiv e 

D ire c to r o f  S e c re ta ry P e rk in s’  C o m m itte e o n 

E c o n o m ic S e c u r ity , in  a n e f fo r t to  w in  h im  o v e r . 

B ra n d e is e v e n e x te n d e d h is e v a n g e lism to  th e 

O v a l O ff ic e— h e a n d R o o se v e lt h a d a p e rso n a l

c o n fe re n c e in  w h ic h B ra n d e is m a d e th e c a se 

fo r  h is sc h e m e o f  fe d e ra l-s ta te c o o p e ra tio n .1 6 8

T h e b il l  th a t u lt im a te ly e m e rg e d g a v e 

B ra n d e is m o st o f  w h a t h e h a d w a n te d . H is e a r ly 

in i t ia t iv e h a d f ra m e d th e d e b a te , a n d h is p o s i

t io n o n th e C o u rt g a v e sp e c ia l w e ig h t to h is 

c o u n se l.1 6 9 T h is c o u n se l w a s v in d ic a te d in  th e 

sp r in g o f  1 9 3 7 , w h e n th e C o u rt su s ta in e d th e 

A c t a g a in s t c o n s ti tu t io n a l c h a lle n g e .1 7 0 F ig u r

in g  p ro m in e n tly in  Ju s tic e C a rd o z o’ s m a jo r ity 

o p in io n w a s th e c a se o f  F lo r id a  v . M ello n F '

W h ile Ju s tic e s M c R e y n o ld s a n d B u tle r 

m a in ta in e d in  d isse n t th a t a n y su c h p ro g ra m 

w a s b e y o n d c o n g re ss io n a l p o w e r to e n a c t,1 7 2 

th e a u th o r o f  F lo r id a v . M ello n w ro te se p a

ra te ly .1 7 3 Ju s tic e S u th e r la n d h a d d e c id e d to  re

t i re f ro m  th e B e n c h in  M a rc h o f  1 9 3 7 , a n d w a s 

w a it in g o n ly  fo r  th e C o u rt-p a c k in g c o n tro v e rsy 

to su b s id e b e fo re ta k in g h is le a v e .1 7 4 H is c o l

le a g u e Ju s tic e V a n D e v a n te r h a d a n n o u n c e d 

h is re t ire m e n t M a y  1 8 , s ix  d a y s b e fo re th e S o

c ia l S e c u r ity A c t o p in io n s w e re d e liv e re d .1 7 5 

U n d e r th e se c irc u m sta n c e s , o n e m ig h t h a v e 

e x p e c te d th e se Ju s tic e s to  q u ie tly jo in  th e d is

se n t o f  th e ir fe l lo w  H o rse m e n . In s te a d th e y fa sh

io n e d a d isse n t th a t p ro v id e d p re c ise ly th e so r t 

o f  c o n su lta t io n th a t H u g h e s h a d c a lle d fo r in  

h is o w n d isse n t in  th e ra i lw a y p e n s io n c a se . 

S u th e r la n d b e g a n b y  a n n o u n c in g th a t h e a g re e d 

w ith  m o st o f  w h a t w a s sa id in  th e m a jo r ity o p in

io n .1 7 6 In  fa c t, th e o n ly  e le m e n t o f  th e sc h e m e 

to  w h ic h S u th e r la n d o b je c te d w a s a p ro v is io n 

th a t re q u ire d th e s ta te s to p a y th e p ro c e e d s 

f ro m  th e ir o w n p a y ro l l ta x e s in to th e fed e ra l 

tre a su ry , a n d a llo w e d w ith d ra w a ls o n ly  b y  s ta te 

a g e n c ie s a p p ro v e d b y  th e fe d e ra l b o a rd . S u c h 

a re q u ire m e n t, in  S u th e r la n d’ s v ie w , d id n o t 

“ c o m p o rt w ith  th e d ig n ity  o f  a q u a s i-so v e re ig n 

s ta te ;” 1 7 7 b u t th e o b je c tio n a b le p ro v is io n m ig h t 

a lso b e e a s ily re v ise d b y  C o n g re ss , S u th e r la n d 

e x p la in e d . In d e e d , h e m a in ta in e d th a t “ e v e ry

th in g w h ic h th e a c t se e k s to  a c c o m p lish fo r  th e 

re l ie f o f  u n e m p lo y m e n t m ig h t h a v e b e e n a c

c o m p lish e d . . . w ith o u t o b lig in g th e s ta te to  

su rre n d e r , o r to  sh a re w ith  a n o th e r g o v e rn m e n t, 

a n y o f  i ts p o w e rs .” 1 7 8 A s S u th e r la n d p o in te d 

o u t, th e S o c ia l S e c u r ity A c t ’ s o ld -a g e p e n s io n 

p ro v is io n s h a d a c c o m p lish e d th e ir g o a l in  a 

m a n n e r c o n s is te n t w ith  th e C o n s titu t io n , a n d 

h e a n d V a n D e v a n te r jo in e d th e o p in io n u p

h o ld in g th e m th a t v e ry d a y .1 7 9 M a k e o n e re la
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t iv e ly  m in o r re v is io n in  th e u n e m p lo y m e n t 

c o m p e n sa tio n p ro v is io n s o f  th e s ta tu te , th e ir 

d isse n t m a d e c le a r , a n d th e re w o u ld h a v e b e e n 

se v e n v o te s to  u p h o ld th e m a s w e ll.

T h a t sa m e d a y Ju s tic e S to n e w ro te th e m a

jo r i ty  o p in io n u p h o ld in g A la b a m a’ s s ta te u n

e m p lo y m e n t c o m p e n sa tio n a c t.1 8 0 M c R e y n o ld s 

s im p ly d isse n te d w ith o u t o p in io n .1 8 1 B u t 

S u th e r la n d , th is t im e jo in e d b y b o th V a n 

D e v a n te r a n d B u tle r , a g a in d isse n te d se p a ra te ly . 

“ T h e o b je c tiv e so u g h t b y  th e A la b a m a s ta tu te 

h e re in  q u e s tio n , n a m e ly , th e re l ie f o f  u n e m

p lo y m e n t, I  d o n o t d o u b t is o n e w ith in  th e c o n

s ti tu t io n a l p o w e r o f  th e s ta te ,”  S u th e r la n d b e

g a n . “ B u t i t  is a n o b je c tiv e w h ic h m u st b e a t

ta in e d b y le g is la t io n w h ic h d o e s n o t v io la te 

th e d u e p ro c e ss o r th e e q u a l p ro te c tio n c la u se 

o f  th e F o u rte e n th A m e n d m e n t. T h is s ta tu te , in  

m y  o p in io n , d o e s b o th , a lth o u g h i t  w o u ld h a v e 

b e e n a c o m p a ra tiv e ly s im p le m a tte r fo r  th e le g

is la tu re to a v o id b o th .” 1 8 2 A fte r d e ta i l in g th e 

w a y s in  w h ic h th e a c t d e n ie d d u e p ro c e ss a n d 

e q u a l p ro te c tio n ,1 8 3 S u th e r la n d o b se rv e d th a t 

“ o th e r s ta te s h a v e n o t fo u n d i t  im p o ss ib le to  

a d ju s t th e ir u n e m p lo y m e n t la w s to m e e t th e

c o n s ti tu t io n a l d if f ic u lt ie s th u s p re se n te d b y  th e 

A la b a m a a c t. T h e p io n e e r a m o n g th e se s ta te s 

is W isc o n s in .” 1 8 4 O f c o u rse , n e ith e r 

W isc o n s in’ s n o r a n y o th e r s ta te’ s u n e m p lo y

m e n t a c t w a s b e fo re th e C o u rt. S u th e r la n d n e v

e r th e le ss w e n t o n to e x p la in th e p ro v is io n s o f  

W isc o n s in’ s s ta tu te ,1 8 5 a n d to  o f fe r a n a d v iso ry 

o p in io n o n i ts c o n s ti tu t io n a li ty : “ I  e n te r ta in n o 

d o u b t th a t th e W isc o n s in p la n is so fa ir , re a

so n a b le a n d ju s t,”  h e w ro te , “ a s to  m a k e p la in 

i ts c o n s ti tu t io n a l v a lid ity .” 1 8 6 E v e n in  d isse n t 

a t th e e n d o f  th e ir c a re e rs , S u th e r la n d a n d V a n 

D e v a n te r w e re o f fe r in g p o in te rs o n h o w  to  a t

ta in p e rm iss ib le e n d s th ro u g h m e a n s c o n s is

te n t w ith  th e C o n s titu t io n . In c id e n ta l ly , th e 

W isc o n s in s ta tu te th e d isse n te rs p ra ise d h a d 

a lso b e e n d ra f te d b y  P a u l R a u sh e n b u sh . A n d  

th a t d ra f t w a s b a se d o n a m e m o ra n d u m w ritte n 

in  1 9 1 1 b y  a n e x tra o rd in a r i ly a b le c o n s ti tu t io n a l 

la w y e r : L o u is D . B ra n d e is .1 8 7

In  M a rc h o f  1 9 3 7 , a t th e h e ig h t o f  th e C o u rt

p a c k in g s tru g g le , C h ie f Ju s tic e H u g h e s w a s 

v is ite d a t h is h o m e b y S e n a to r B u rto n K .  

W h e e le r . D u r in g th a t c o n v e rsa tio n H u g h e s 

w o n d e re d a lo u d w h e th e r th e c o n s ti tu t io n a l h is

Ju s tic e B ra n d e is 

e n lis te d h is d a u g h te r , 

E liz a b e th B ra n d e is 

R a u sh e n b u sh , a n d 

h e r h u sb a n d , P a u l, 

b o th e c o n o m is ts a t 

th e U n iv e rs ity o f  

W isc o n s in a n d b o th 

d e e p ly in te re s te d in  th e 

su b je c t o f  u n e m p lo y

m e n t in su ra n c e , to  

h e lp h im  sh a p e th e 

u n e m p lo y m e n t 

p ro v is io n s o f th e 

S o c ia l S e c u r ity A c t.

A s th e b il l  e n c o u n te re d 

o p p o s it io n , E liz a b e th 

se rv e d a s th e Ju s tic e’ s 

e y e s , e a rs , a n d c h ie f 

l ie u te n a n t, lo b b y in g th e 

a d m in is tra t io n a n d 

re c ru it in g o p in io n 

le a d e rs to  su p p o r t th e 

b il l .  H e re sh e is p ic tu re d 

w ith  h e r fa th e r o n h is 

e ig h tie th b ir th d a y , 

N o v e m b e r 1 3 ,1 9 3 6 .
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to ry  o f  th e N e w  D e a l w o u ld h a v e b e e n d if fe r

e n t h a d R o o se v e lt a p p o in te d a d if fe re n t A tto r

n e y G e n e ra l. R e m a rk in g th a t “ th e la w s h a v e 

b e e n p o o r ly d ra f te d ,”  H u g h e s to ld W h e e le r , 

“ W e’ v e h a d to  b e n o t o n ly  th e C o u rt b u t w e’ v e 

h a d to  d o th e w o rk  th a t sh o u ld h a v e b e e n d o n e 

b y  th e A tto rn e y G e n e ra l.” 1 8 8 H u g h e s m ig h t h a v e 

b e e n re fe rr in g to a n y o f  a n u m b e r o f  fa i lu re s 

o n th e p a r t o f  th e Ju s tic e D e p a rtm e n t, b u t o n e 

w a s a lm o s t c e r ta in ly o n h is m in d . T h a t v e ry 

m o n th C o n g re ss w a s f ra m in g th e B itu m in o u s 

C o a l A c t th a t H u g h e s a n d h is C o u rt w o u ld u l

t im a te ly u p h o ld . In  1 9 3 5 a su b c o m m itte e o f  th e 

H o u se W a y s a n d M e a n s C o m m itte e h a d a sk e d 

A tto rn e y G e n e ra l H o m e r C u m m in g s to  a p p e a r 

a n d o f fe r h is v ie w s c o n c e rn in g th e G u ffe y C o a l 

A c t ’ s c o n s ti tu t io n a li ty .1 8 9 L a w y e rs in  h is Ju s

t ic e D e p a rtm e n t h a d b e e n c o n v in c e d th a t th e 

la b o r p ro v is io n s w e re u n c o n s ti tu t io n a l,1 9 0 a n d 

h a d re p o r te d ly to ld  h im  so b e fo re h is a p p e a r

a n c e . 1 9 1 B u t C u m m in g s h a d re fu se d to o f fe r 

C o n g re ss a n o p in io n o n th e b il l ’ s c o n s ti tu t io n

a li ty . In s te a d h e h a d a d v ise d th e su b c o m m itte e 

“ to  p u sh [ th e b il l ]  th ro u g h a n d le a v e th e q u e s

t io n  to  th e c o u r ts .” 1 9 2 F o r H u g h e s , th is e p iso d e 

w a s n o d o u b t e m b le m a tic o f  th e e a r ly N e w  

D e a l. In  h is e y e s , th e A tto rn e y G e n e ra l’ s o f f ic e 

h a d n o t g iv e n th e a d m in is tra t io n a n d C o n g re ss 

th e c o n s ti tu t io n a l c o u n se l th e y n e e d e d , b u t h a d 

le f t th a t im p o r ta n t ta sk to  th e C o u rt in s te a d . In  

h is S ta te o f  th e U n io n a d d re ss in  Ja n u a ry o f  

1 9 3 7 , R o o se v e lt h a d sa id , “ T h e ju d ic ia l b ra n c h 

.. .a lso is a sk e d b y  th e p e o p le to  d o i ts p a r t in  

m a k in g d e m o c ra c y su c c e ss fu l.” 1 9 3 In  H u g h e s’  

v ie w , th e ju d ic ia l b ra n c h h a d b e e n d o in g i ts  p a r t 

a n d m o re .

E v e ry f i rs t  y e a r la w  s tu d e n t le a rn s th a t c o n

s ti tu t io n a l la w  is n o t o n ly a b o u t th e p e rm is

s ib le e n d s o f  g o v e rn m e n t; i t  is a lso a b o u t th e 

m e a n s b y w h ic h su c h e n d s m a y b e a tta in e d . 

Y e t o u r c o n v e n tio n a l re n d e r in g s o f  th e H u g h e s 

C o u rt o b sc u re th is im p o r ta n t d is t in c t io n , p o r

tra y in g th e c o n s ti tu t io n a l d isp u te s o f  th e N e w  

D e a l e ra a s d isa g re e m e n ts p r in c ip a l ly a b o u t 

e n d s . In  su p p re ss in g th is e le m e n ta ry d is t in c

t io n  b e tw e e n th e le g it im a te o b je c tiv e s o f  g o v

e rn m e n t a n d th e m a n n e r in  w h ic h th o se o b je c

t iv e s m a y b e a c h ie v e d , w e h a v e lo s t s ig h t o f  

th e d is t in c t iv e ly c o n su lta t iv e ro le p la y e d b y  

th e C o u rt d in in g H u g h e s’  u n iq u e te n u re . I f  w e 

w il l  o n ly  re m e m b e r w h a t w e h a v e a lw a y s k n o w n ,

a n d w h a t so m a n y in  th e C o n g re ss o f  th e 19 3 0 s 

c le a r ly u n d e rs to o d , w e w il l  se e th a t th e S u p re m e 

C o u rt u n d e r th e c h ie f ju s t ic e sh ip o f  C h a r le s 

E v a n s H u g h e s fa c e d th e e c o n o m ic a n d p o li t i 

c a l c r ise s o f  th e 1 9 3 0 s n e ith e r o n fo u r fe e t n o r 

o n th re e , b u t in s te a d f i rm ly  o n tw o .

* T h a n k s to  Ja so n T il ly  a n d G re g K ra to f i l  fo r  

e x c e lle n t re se a rc h a ss is ta n c e .

E n d n otes

Jo se p h A lso p &  T u rn e r C a tle d g e , T h e 1 6 8 D a y s 1 6 , 

1 5 5 (1 9 3 8 ) ; L e o n a rd B a k e r , B a c k to B a c k : T h e D u e l 

B e tw e e n F .D .R . a n d th e S u p re m e C o u rt 1 1 0 

(1 9 6 7 ) ; M e rlo J .P u se y , C h a r le s E v a n s H u g h e s 7 3 3 

(1 9 5 1 ) ; B u rto n K . W h e e le r , Y a n k e e F ro m th e W e st 

3 3 0 (1 9 6 2 ) .YXWVUTSRQPONMLKJIHGFEDCBA
S ee W ill ia m  R . C a sto , T h e S u p re m e C o u rt in  th e 

E a r ly R e p u b lic 7 7 -8 1 (1 9 9 5 ) .

W h e e le r , su p ra n o te 1 , a t 3 3 0 .

A lso p &  C a tle d g e , su p ra n o te 1 , a t 1 6 .

Id . F o r th e su g g e s tio n o f  o n e N e w D e a le r th a t th e 

C o u rt o u g h t to b e re q u ire d to g iv e C o n g re ss a d v iso ry 

o p in io n s , see re m a rk s o f  R e p . M o n a g h a n , 7 9 C o n g . 

R ec . 7 1 5 0 , 7 4th C o n g . 1s t S e ss . (M a y 8 ,1 9 3 5 ) .

F . C a r l is le R o b e rts , “ T h e N e w F ra z ie r-L e m k e A c t—  

I ts P ro v is io n s , I ts C o n s titu t io n a li ty ,”  2 2 A .B .A . J . 1 5 

(1 9 3 6 ) . S ee, e .g ., Jo h n H a n n a , “ A g r ic u ltu re a n d th e 

B a n k ru p tc y A c t,”  1 9 M in n . L . R ev . 1 , 2 8 -3 2 (1 9 3 4 ) ; 

Jo h n F . R e in h a rd t, “ T h e N e w F ra z ie r-L e m k e A m e n d

m e n t,”  4 K a n . C ity . L . R ev . 1 9 (1 9 3 5 ) ; R . O . W ill ia m s , 

“ T h e F ra z ie r-L e m k e L a w ,”  1 3 N eb . L . B . 4 8 1 , 4 9 0 -9 1 

(1 9 3 5 ) ; N o te , “ B a n k ru p tc y : F e d e ra l F a rm M o rtg a g e 

R e lie f u n d e r th e B a n k ru p tc y A c t,”  2 1 C o rn . L . R ev . 

1 7 1 , 1 7 1 -7 2 (1 9 3 5 ) . F o r p re d ic t io n s th a t th e f i rs t A c t 

w o u ld b e h e ld u n c o n s ti tu t io n a l, see , e .g ., N o te , “ R e lie f 

o f  D is tre sse d F a rm e rs U n d e r th e F ra z ie r-L e m k e A c t?”  

3 G .W . L . R ev . 8 6 , 9 5 -9 6 (1 9 3 4 ) ; N o te , “ B a n k ru p tc y - 

V a lid ity  o f  F ra z ie r-L e m k e A c t,”  2 9 I I I .  L . R ev . 6 4 5 , 

6 5 3 (1 9 3 5 ) . Jo h n H a n n a , “ T h e F ra z ie r-L e m k e 

A m e n d m e n ts to S e c tio n 7 5 o f  th e B a n k ru p tc y A c t,”  

2 0 A .B .A . J . 6 8 7 , 6 8 9 (1 9 3 4 ) a n d R e u b e n G . H u n t, 

“ L a n d T it le s a s A ffe c te d b y B a n k ru p tc y ,”  2 0 A .B .A . J . 

7 1 9 , 7 2 2 (1 9 3 4 ) , su g g e s te d th e A c t ’ s c o n s ti tu t io n a li ty 

w a s o p e n to se r io u s q u e s tio n .

R o b e rts , su p ra n o te 6 .

“ B a n k ru p tc y : F e d e ra l F a rm M o rtg a g e R e lie f u n d e r 

th e B a n k ru p tc y A c t,”  su p ra n o te 6 , a t 1 7 3 .

“ R e lie f o f  D is tre sse d F a rm e rs U n d e r th e F ra z ie r- 

L e m k e A c t? ,”  su p ra n o te 6 , a t 8 7 .

“ T h e F ra z ie r-L e m k e A m e n d m e n ts to S e c tio n 7 5 o f  

th e B a n k ru p tc y A c t,”  su p ra n o te 6 , a t 6 8 9 . S ee a lso , 

R o b e rts su p ra n o te 6 , a t 1 5 ( “ a n o u ts ta n d in g e x a m p le 

o f  i l l -c o n c e iv e d le g is la t io n” ) .

“ R e lie f o f  D is tre sse d F a rm e rs U n d e r th e F ra z ie r- 

L e m k e A c t? ,”  su p ra n o te 6 , a t 8 7 . S ee a lso "B a n k

ru p tc y : F e d e ra l F a rm M o rtg a g e R e lie f u n d e r th e B a n k

ru p tc y A c t,”  su p ra n o te 6 , a t 1 7 4 .

“ R e lie f o f  D is tre sse d F a rm e rs U n d e r th e F ra z ie r-L e m k e 

A c t? ,’ su p ra n o te 6 , a t 8 7 .
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1 4

“ B a n k ru p tc y : F e d e ra l F a rm M o rtg a g e R e lie f U n d e r th e 

B a n k ru p tc y A c t,”  YXWVUTSRQPONMLKJIHGFEDCBAsu p ra n o te 6 , a t 1 7 3 .
1 5 T h e N ew Y o rk T im es, Ju ly 1 , 1 9 3 4 , a t 2 1 , q u o te d in  

“ B a n k ru p tc y : F e d e ra l F a rm M o rtg a g e R e lie f U n d e r 

th e B a n k ru p tc y A c t,”  su p ra n o te 6 , a t 1 7 3 , n . 2 2 . S ee 

N o te , “ T h e N e w F ra z ie r-L e m k e A c t: A  S tu d y ,”  3 7 

C o lu m . L . R ev . 1 0 9 2 , 1 0 9 4 (1 9 3 7 ) .
1 6 2 9 5 U .S . 5 5 5 (1 9 3 5 ) .

1 7 S ee L e w is J . P a p e r, B ran d eis 3 5 0 (1 9 8 3 ) ; M e lv in

I . U rofsk y , L ou is D . B ran d eis an d  th e P rogressive 

T rad ition 1 6 2 (O sc a r H a n d lin e d ., 1 9 8 1 ) .

T h o se w e re :

“ 1 . T h e r ig h t to re ta in th e l ie n u n ti l th e in d e b te d

n e ss th e re b y se c u re d is p a id .

2 . T h e r ig h t to re a l iz e u p o n th e se c u r ity b y a 

ju d ic ia l p u b lic sa le .

3 . T h e r ig h t to d e te rm in e w h e n su c h sa le sh a ll b e 

h e ld , su b je c t o n ly to th e d isc re tio n o f  th e c o u r t.

4 . T h e r ig h t to p ro te c t i ts [ th e m o rtg a g e e’ s ] in 

te re s t in  th e p ro p e r ty b y  b id d in g a t su c h sa le w h e n e v e r 

h e ld , a n d th u s to a ssu re h a v in g th e m o rtg a g e d p ro p

e r ty d e v o te d p r im a r i ly to th e sa tis fa c tio n o f  th e d e b t, 

e ith e r th ro u g h re c e ip t o f  th e p ro c e e d s o f  a fa ir c o m

p e tit iv e sa le o r b y ta k in g th e p ro p e r ty i tse lf .

5 . T h e r ig h t to c o n tro l m e a n w h ile th e p ro p e r ty 

d u r in g th e p e r io d o f  d e fa u lt, su b je c t o n ly to th e d isc re

t io n o f  th e c o u r t, a n d to h a v e th e re n ts a n d p ro f i ts 

c o lle c te d b y a re c e iv e r fo r  th e sa tis fa c tio n o f  th e d e b t.”  

2 9 5 U .S . a t 5 9 4 -9 5 .
1 9

“ B a n k ru p tc y : F e d e ra l F a rm M o rtg a g e R e lie f u n d e r 

th e B a n k ru p tc y A c t,"  su p ra n o te 6 , a t 1 7 3 .

R ic h a rd D . F r ie d m a n , C h arles E van s H u gh es as  

C h ief Ju stice , 1930-1941 : T h e C om p lex ities of  

M od era tion 2 3 1 (u n p u b lish e d D . P h il, d iss ., O x fo rd 

U n iv e rs ity , 1 9 7 8 ) .

S ee “ T h e N e w F ra z ie r-L e m k e A c t: A  S tu d y ,”  su p ra 

n o te 1 5 , a t 1 0 9 5 -9 6 .

S . 3 0 0 2 , 7 4th C o n g . I s1 S e ss . (1 9 3 5 ) w a s in tro d u c e d 

Ju n e 5 , 1 9 3 5 , 7 9 C o n g . R ec . 8 6 6 6 , 7 4 th C o n g . I s1 S e ss . 

(1 9 3 5 ) ; S . R e p . N o . 9 8 5 , 7 4,h C o n g . 1s t S e ss . (1 9 3 5 ) 

w a s su b m itte d Ju ly 1 , 1 9 3 5 , 7 9 C o n g . R ec . 1 0 4 6 3 . A  

c o m p a ra b le b il l ,  H . R . 8 7 2 8 , 7 4 th C o n g . 1s t S e ss . (1 9 3 5 ) 

w a s in tro d u c e d in  th e H o u se Ju n e 2 9 , 7 9 C o n g . R ec . 

1 0 4 5 8 , a n d re p o r te d w ith  a m e n d m e n ts A u g u s t 1 6 , 1 9 3 5 , 

H . R e p . N o . 1 8 0 8 7 4th C o n g . 1s t S e ss ., 7 9 C o n g . R ec . 

1 3 4 9 4 . H .R . 8 7 2 8 w a s ta b le d a n d th e S e n a te b il l ,  a s 

a m e n d e d , w a s p a sse d in  l ie u th e re o f . 7 9 C o n g . R ec . 

1 4 3 3 4 . T h e S e n a te su b se q u e n tly c o n c u rre d in  th e H o u se 

a m e n d m e n ts . Id . a t 1 3 2 3 3 -3 4 .
2 3

“ B a n k ru p tc y : F e d e ra l F a rm M o rtg a g e R e lie f u n d e r 

th e B a n k ru p tc y A c t,”  su p ra n o te 6 , a t 1 7 3 -7 4 .

W ill ia m  A . R e p p y , C o m m e n t, “ C o n s titu t io n a l L a w —  

B a n k ru p tc y— F ra z ie r-L e m k e A m e n d m e n t," 1 0 S o . 

C a l. L . R ev . 4 7 4 , 4 7 6 (1 9 3 7 ) . S ee a lso R o b e rts , su p ra 

n o te 6 . “ T h e c o n s ti tu t io n a li ty o f  th is A c t, b e c a u se o f  

th e fa te o f  i ts p re d e c e sso r , w a s th e p a ra m o u n t c o n s id

e ra tio n d u r in g i ts p ro g re ss th ro u g h C o n g re ss ,”  o n e c o m 

m e n ta to r p o in te d o u t. “ B a n k ru p tc y : F e d e ra l F a rm 

R e lie f U n d e r th e B a n k ru p tc y A c t,”  su p ra n o te 6 , a t 

1 7 6 . T h e n e w A c t w a s p a sse d “ a f te r e x te n s iv e h e a r

in g s ,”  R o b e rts su p ra n o te 6 , a t 1 5 , a n d “ [ t ]h e Ju d ic ia ry 

C o m m itte e o f  th e S e n a te . . . in c lu d in g so m e o f  th e 

m o st a b le la w y e rs in  th e u p p e r h o u se o n c o n s ti tu t io n a l 

q u e s tio n s , w a s u n a n im o u s ly in  fa v o r o f  th e b il l . ”  “ B a n k

ru p tc y : F e d e ra l F a rm R e lie f U n d e r th e B a n k ru p tc y 

A c t,”  su p ra n o te 6 , a t 1 7 6 , n . 3 9 . T h e re p o r t o f  th e 

S e n a te Ju d ic ia ry C o m m itte e b e g a n b y s ta tin g th a t “ T h is  

b i l l  h a s fo r  i ts o b je c t ... th e re w r it in g o f  su b se c tio n (s ) , 

w h ic h h a s b e e n h e ld u n c o n s ti tu t io n a l, so a s to c o n

fo rm  to th e d e c is io n o f  th e S u p re m e C o u rt.”  S . R e p . 

N o . 9 8 5 , 7 4 lh C o n g . I s' S e ss ., a t 1 (1 9 3 5 ) . “ W e fe e l 

th a t a ll th e p ro v is io n s in  th e re w r it te n su b se c tio n (s ) 

h a v e b e e n a p p ro v e d in  p r in c ip le in  n u m e ro u s d e c is io n s 

b y th e S u p re m e C o u rt.”  Id . a t 3 . T h e b a la n c e o f  th e 

re p o r t d e ta i le d h o w o b je c tio n a b le p ro v is io n s h a d b e e n 

e ith e r o m itte d e n tire ly , id . a t 4 , o r m o d if ie d so a s to  

re se m b le p ro v is io n s th a t th e S u p re m e C o u rt h a d p re

v io u s ly a p p ro v e d in  o th e r b a n k ru p tc y c a se s . Id . a t 5 - 

7 . H . R e p . N o . 1 8 0 8 , 7 4th C o n g . 1s t S e ss . (1 9 3 5 ) , w h ic h  

a c c o m p a n ie d H .R . 8 7 2 8 , 7 41 1 1 C o n g . 1s t S e ss . (1 9 3 5 ) , 

th e H o u se v e rs io n o f  th e b il l ,  w a s v ir tu a l ly  id e n tic a l to  

th e S e n a te re p o r t.

A sk e d b y S e n a to r M c K e lla r w h e th e r th e Ju d ic ia ry 

C o m m itte e w a s sa tis f ie d th a t th e b il l  w o u ld p a ss c o n s ti

tu t io n a l m u ste r , S e n a to r P a t M c C a rra n a ssu re d h im , “ I  

c a n o n ly a f f irm  o u r fa ith in  i ts c o n s ti tu t io n a li ty . . .W e 

so u g h t, a n d th e a u th o r o f  th e b il l  so u g h t, to re l ie v e th e 

b il l  o f  th o se p ro v is io n s w h ic h h a d b e e n d e c la re d to  

b e u n c o n s ti tu t io n a l b y th e S u p re m e C o u rt ... i f  a n y 

b il l  c a n b e e n a c te d w h ic h w il l  b e c o n s ti tu t io n a l i t  w il l  

b e a b il l  a lo n g th e se p a r t ic u la r l in e s... .T h e c o m m itte e 

h a s s tu d ie d th e q u e s tio n c a re fu l ly , a n d h a s in se r te d in  th e 

b il l  a n u m b e r o f  a m e n d m e n ts se e k in g to  h a v e i t  c o n fo rm 

to  w h a t w e b e lie v e to  b e c o n s ti tu t io n a l re q u ire m e n ts .... I  

b e lie v e w e h a v e o b v ia te d th e fe a tu re s w h ic h m ig h t v e rg e 

u p o n u n c o n s ti tu t io n a li ty .”  7 9 C o n g . R ec . 1 1 9 7 1 ,7 4th C o n g . 

1s t S e ss . (Ju ly 2 9 , 1 9 3 5 ) . S ee a lso 7 9 C o n g R ec . 1 3 4 1 1 , 

7 4 lh C o n g . 1s t S e ss . (A u g u s t 1 6 , 1 9 3 5 ) ( “ M r. R o b in so n : 

T h e p e n d in g b il l  is in te n d e d to  c o rre c t th e fe a tu re s o f  th a t 

a c t w h ic h w e re h e ld to b e u n c o n s ti tu t io n a l” ) ; id . ( “ M r.  

B o ra h : T h e p e n d in g b il l  is d e s ig n e d to , a n d i t  is  b e lie v e d i t  

d o e s , a v o id th e u n c o n s ti tu t io n a l fe a tu re s w h ic h w e re in  th a t 

la w ” ) ; id . a t 1 3 6 3 2 ( “ M r.  B o ra h : T h e p u rp o se o f  th e b il l  is 

to  a v o id th e o b je c tio n a b le fe a tu re s o f  th e fo rm e r a c t a s th e y 

w e re d e n o u n c e d b y  th e S u p re m e C o u rt.”  B o ra h th e n e x

p la in e d h o w  th e n e w b il l  d id  so ) ; id . a t 1 3 6 3 3 (S e n . B o ra h 

a n d S e n . F ra z ie r e x p la in to  S e n . H a stin g s , to  H a stin g s’  sa t

is fa c tio n , w h y  d isc re tio n v e s te d in  th e c o u r t to  o rd e r a sa le 

o f  th e p ro p e r ty e a r l ie r th a n 3 y e a rs f ro m  th e d a te o f  b a n k

ru p tc y re sc u e d th e A c t  f ro m  a c o n s ti tu t io n a l d if f ic u lty  th a t 

p la g u e d th e e a r l ie r a c t; id . a t 1 3 6 4 0 (S e n . R o b in so n c o n 

c u rs in  B o ra h’ s a n d F ra z ie r’ s e x p la n a tio n to  H a stin g s ) ; id . 

a t 1 3 8 3 1 ( “ M r. L lo y d : M r. S p e a k e r , th is is a b il l  th a t h a s 

b e e n re w r it te n b y  th e C o m m itte e o n th e Ju d ic ia ry a s a su b

s ti tu te fo r  th e b il l  th a t th e S u p re m e C o u rt d e c la re d u n c o n

s ti tu t io n a l. T h e c o m m itte e h a s g iv e n v e ry c a re fu l c o n s id

e ra tio n to  th e b il l .  W e h a v e in  n o w a y re d u c e d th e se c u r ity 

o f  th e m o rtg a g e e . W e h a v e le f t h is se c u r ity in ta c t, b u t w e 

h a v e m a d e i t  p o ss ib le fo r  th e b a n k ru p tc y c o u r t to re ta in 

ju r isd ic t io n fo r a p e r io d n o t to e x c e e d 3 y e a rs . I t  is th e 

fe e l in g o f  th e c o m m itte e th a t i f  th e fa rm e rs h a v e a b re a th

in g  sp e ll th e y w il l  b e a b le to  w o rk  o u t th e ir o w n sa lv a tio n . 

T h e b il l  w e p a sse d la s t y e a r w a s d e c la re d u n c o n s ti tu t io n a l 

o n th e g ro u n d th a t i t  im p a ire d th e se c u r ity o f  th e m o rt

g a g e e” ) ; id . a t 1 4 3 3 1 ( “ M r. L e m k e : A ll  th is b il l  d o e s is to  

c o m p ly w ith  th e d e c is io n o f  th e S u p re m e C o u rt, g iv in g  

th e fa rm e r a n o p p o r tu n ity to  g e t a b re a th in g sp e ll a f te r h e 

g o e s in to  b a n k ru p tc y” ) ; id . a t 1 4 3 3 2 ( “ M r. G re e v e r : D o e s
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th e g e n tle m a n fe e l th a t th e c o n s ti tu t io n a l fe a tu re th a t w a s 

d e c id e d b y th e S u p re m e C o u rt is n o w  fu l ly  c u re d ? M r. 

L e m k e : I  a g re e w ith  th e m e m b e rs o f  th e S e n a te Ju d ic ia ry 

C o m m itte e th a t, w ith  th e a m e n d m e n t th a t M r. S u m n e rs 

w il l  o f fe r , th e re w il l  b e n o c o n s ti tu t io n a l q u e s tio n a b o u t 

th e b il l .

M r. K lo e b : . . . is th e g e n tle m a n n o w sa tis f ie d in  h is 

o w n m in d th a t th is b il l  w il l  p a ss th e c o n s ti tu t io n a l 

te s t? M r. L e m k e : Y e s ; I  a m sa tis f ie d th a t th is b il l  

n o w c o m p lie s w ith  th e la n g u a g e o f  th e S u p re m e 

C o u rt d e c is io n . . . .W e h a v e c o m p lie d w ith  th e 

d e c is io n . . . .” ) ; YXWVUTSRQPONMLKJIHGFEDCBAid . a t 1 4 3 3 3 ( “ M r. M c C o rm a c k : I t  is 

th e g e n tle m a n’ s o p in io n th a t th is b il l  a s n o w d ra f te d 

c o m e s w ith in  th e c o n s ti tu t io n a l p o w e rs o f  th e C o n

g re ss? M r. S u m n e rs : A s I  e x p la in e d , th a t o p in io n is 

d ra w n la rg e ly f ro m  th e u n a n im o u s o p in io n o f  th e m e m

b e rs o f  th e C o m m itte e o n th e Ju d ic ia ry , w h o h a v e 

m o re c a re fu l ly e x a m in e d i t , b u t f ro m  th e e x a m in a tio n 

w h ic h I  h a v e m a d e , w h ic h is ra th e r c a su a l, I  d id n o t 

o b se rv e a n y th in g , i f  th is a m e n d m e n t is a d o p te d , w h ic h 

w o u ld m a k e m e a p p re h e n s iv e a s to i ts c o n s ti tu t io n a l

i ty ” ) ; S ee N o te , “ B a n k ru p tc y— T h e F ra z ie r-L e m k e 

A c t,”  2 2 V a . L . R ev . 2 1 8 , 2 1 9 (1 9 3 5 ) .
2 6 7 9 C o n g . R ec . 1 1 9 7 1 , 7 4,h C o n g . 1s t S e ss . (Ju ly 2 9 , 

1 9 3 5 ) . A sh u rs t a d d e d , “ I  e m p h a s iz e th e fa c t th a t th e 

Ju d ic ia ry C o m m itte e e x a m in e d m a n y a u th o r it ie s , a n d 

th e c o m m itte e c a re fu l ly c o n s id e re d th is b il l . ... I  

b e lie v e th e le a rn e d m e m b e rs o f  th e Ju d ic ia ry C o m m it

te e h a v e d o n e a g o o d w o rk o n th is b il l .  I f  i t  b e w ith in  

th e p o w e r o f  C o n g re ss to p a ss a la w  u p o n th e su b je c t, 

I  b e lie v e th is b il l  w il l  m e e t th e o b je c tio n s o f  th e S u

p re m e C o u rt. . . i f  C o n g re ss c a n c o n s ti tu t io n a lly p a ss

su c h a la w  a t a ll i t  w o u ld b e s im ila r to th is o n e .”  Id .
2 7

A sk e d b y S e n a to r C o p e la n d w h e th e r “ th is b il l ,  in  th e 

fo rm  in  w h ic h i t  is n o w p re se n te d to u s , is l ik e ly  to ru n 

th e g a u n tle t o f  th e c o u r ts a n d to b e d e c la re d v a lid  

le g is la t io n ?”  S e n a to r B o ra h re sp o n d e d th a t “ th a t w a s 

th e c o n c lu s io n w h ic h w a s re a c h e d b y  th e Ju d ic ia ry C o m

m itte e , in c lu d in g m y se lf . T h e Ju d ic ia ry C o m m itte e 

d e v o te d th e ir e f fo r t to w o rk in g o u t th e m e a su re so a s 

to b r in g i t  w ith in  th e C o n s titu t io n a n d o b v ia te th e 

o b je c tio n s m a d e b y th e C o u rt to th e p re v io u s a c t. I  d o 

n o t th in k th e re w a s a n y d isa g re e m e n t in  th e Ju d ic ia ry 

C o m m itte e th a t w e h a d f in a l ly  f ra m e d su c h a m e a su re . 

I t  is m y o p in io n th a t i t  w il l  ru n th e g a [u ]n tle t o f  th e 

c o u r ts ... in  m y o p in io n , th is b il l  is c o n s ti tu t io n a l.”  

C o p e la n d th e n a sk e d B o ra h w h e th e r h e h a d ta k e n “ a n 

o p p o s ite v ie w  re g a rd in g th e o r ig in a l F ra z ie r-L e m k e 

A c t?”  B o ra h re sp o n d e d th a t h e h a d “ o p p o se d th a t 

m e a su re h e re o n th e f lo o r , a s th e R E C O R D w il l  

sh o w . . . F o r th e re a so n th a t I  th o u g h t i t  w a s u n c o n s ti

tu t io n a l.” C o p e la n d re p l ie d , “ A t  le a s t, th o u g h , i t  a p

p e a le d to th e S e n a to r’ s h e a r t a n d h e w o u ld h a v e b e e n 

g la d to su p p o r t i t  i f  h e h a d th o u g h t i t  to b e c o n s ti tu

t io n a l?”  T o th is B o ra h re sp o n d e d : “ I  w o u ld h a v e b e e n 

a n x io u s to se e th e m e a su re p a sse d i f  I  h a d th o u g h t i t  

w o u ld , h a v e b e e n a b le to e sc a p e th e c o n s ti tu t io n a l o b

je c t io n .”  Id . a t 1 3 6 4 2 .

S e v e ra l S e n a to rs o b je c te d to a p ro v is io n in  th e S e n

a te b il l  th a t w o u ld h a v e l im ite d th e r ig h t o f  th e m o rt

g a g e e to b id o n th e p ro p e r ty a t a u c tio n o n th e g ro u n d 

th a t i t  “ w o u ld in v a l id a te th is m e a su re i f  i t  w e re re

ta in e d .”  Id . a t 1 3 6 3 4 (o b je c tio n o f  S e n . R o b in so n ) ; see 

a lso id . a t 1 3 4 1 3 (o b je c tio n o f  S e n . R o b in so n ) ; id . a t

1 3 6 3 2 -3 3 (o b je c tio n s o f S e n . R o b in so n a n d S e n . L o 

g a n ) ; id . a t 1 3 6 4 1 (o b je c tio n o f  S e n . T y d in g s ) . S e n a to r  

F ra z ie r w a s w a y a h e a d o f  th e m , a n d a n n o u n c e d h is 

in te n tio n to o f fe r a n a m e n d m e n t s tr ik in g th e o b je c

t io n a b le p ro v is io n , w h ic h h a d a lre a d y b e e n re m o v e d 

f ro m  th e H o u se v e rs io n b y th e H o u se Ju d ic ia ry C o m

m itte e . S e n a to r B o ra h c o n c u rre d , sa y in g “ I  d o n o t 

w ish to u rg e i t [ th e p ro v is io n o b je c te d to ] , i f  i t  b e 

re g a rd e d o f  d o u b tfu l v a lid ity ,”  id . a t 1 3 6 3 3 , a n d th e 

o b je c tio n a b le p ro v is io n w a s e x c ise d b y a m e n d m e n t. 

Id . a t 1 3 6 4 3 -4 4 . S ee a lso id . (B o ra h a n d A sh u rs t a s

su re L o g a n th a t th e o b je c tio n a b le p ro v is io n w il l  b e 

ta k e n o u t o f th e b il l) ;  id . a t 1 3 6 4 1 (B o ra h in fo rm s 

T y d in g s o f th e a g re e m e n t to s tr ik e th e p ro v is io n ) . 

S e n a to r R o b in so n a lso o b je c te d to a p ro p o se d “ p ro v i

s io n w h ic h I  th in k w il l  c a u se th e ra is in g o f  a n o th e r 

c o n s ti tu t io n a l q u e s tio n o n th is b il l ”  a n d w o u ld “ e n d a n

g e r th e v a lid ity  o f  th e p ro p o se d a c t.”  Id . a t 1 3 6 4 1 . S ee 

a lso id . a t 1 3 6 3 4 -3 6 , 1 3 6 4 0 -4 1 . S e n a to r A sh u rs t a g re e d  

to i ts e x c lu s io n , a n d th e a m e n d m e n t th a t w o u ld h a v e 

in c lu d e d th e o b je c tio n a b le p ro v is io n w a s d e fe a te d . Id . 

a t 1 3 6 4 3 . In  th e H o u se R e p re se n ta tiv e S u m n e rs so u g h t 

fu r th e r to se c u re th e A c t ’ s c o n s ti tu t io n a l fo u n d a tio n , 

o f fe r in g a n a m e n d m e n t, p ro m p tly a g re e d to , se c u r in g 

to th e m o rtg a g e e th e r ig h t to h a v e fo re c lo su re o n th e 

p ro p e r ty i f  th e d e b t w a s n o t p a id in  fu l l .  Id . a t 1 4 3 3 2 - 

3 3 .
2 9

W h e n th e b il l  w a s in tro d u c e d in  th e H o u se , c o n

g re ssm a n L e m k e a n n o u n c e d , “ T h is b il l  w a s v e ry c a re

fu l ly  c o n s id e re d b y a su b c o m m itte e o f  th e C o m m itte e 

o n th e Ju d ic ia ry o f  b o th th e H o u se a n d th e S e n a te , a n d 

b y th e fu l l  C o m m itte e o n th e Ju d ic ia ry o f  b o th th e 

H o u se a n d th e S e n a te , a n d la s t M o n d a y i t  w a s p a sse d 

a f te r a n h o u r a n d a h a lf d isc u ss io n o n th e q u e s tio n o f  

i ts c o n s ti tu t io n a li ty , w ith o u t a d isse n tin g v o te , in  th e 

U n ite d S ta te s S e n a te .”  Id . a t 1 4 3 3 2 . In  a c o n c lu d in g 

d e fe n se o f  th e b il l ’ s c o n s ti tu t io n a li ty S u m n e rs m a in

ta in e d th a t “ a lth o u g h th e re w a s d o u b t w ith  re fe re n c e 

to th e f i rs t b i l l [ ,]  I  u n d e rs ta n d f ro m  m y c o lle a g u e s o n 

th e c o m m itte e th e re is n o t n o w a n y d o u b t a s to th e 

c o n s ti tu t io n a li ty o f  th is b i l l .  . . . ,”  id . a t 1 4 3 3 3 . T h e 

b il l  w a s th e n p a sse d b y  a v o ic e v o te . T h e C o rn e ll L a w 

R ev iew o b se rv e d th a t “ th e la c k o f  o p p o s it io n in  b o th 

c h a m b e rs se e m s to in d ic a te th a t th e le g is la to rs w e re 

sa tis f ie d w ith  th e p re se n t A c t,”  a n d th a t “ th e c o n

se n su s o f  C o n g re ss io n a l o p in io n se e m s to b e th a t th e 

r ig h ts o f  th e c re d ito r h a v e b e e n fu l ly  p ro te c te d . . . .”  

“ B a n k ru p tc y : F e d e ra l F a rm M o rtg a g e R e lie f U n d e r 

th e B a n k ru p tc y A c t,”  su p ra n o te 6 , a t 1 7 4 , 1 7 6 .

C o m m e n t, “ C o n s titu t io n a l L a w — F if th  A m e n d

m e n t— In v a l id ity o f  F ra z ie r-L e m k e A m e n d m e n t to  

th e B a n k ru p tc y A c t,”  3 5 C o lu m . L . R ev . 1 1 3 6 , 1 1 3 8 

(1 9 3 5 ) . R e a c h in g th e sa m e c o n c lu s io n w e re N o te , 

“ C o n s titu t io n a li ty o f  th e N e w F ra z ie r-L e m k e A m e n d

m e n t to th e B a n k ru p tc y A c t,”  d G .W . L . R ev . 1 0 5 , 1 1 4 

(1 9 3 5 ) ; “ B a n k ru p tc y : F e d e ra l F a rm M o rtg a g e R e lie f 

U n d e r th e B a n k ru p tc y A c t,”  su p ra n o te 6 , a t 1 7 1 , 

1 7 6 ; R u fu s K . B re ih a n , “ T h e N e w F ra z ie r-L e m k e 

A m e n d m e n t,”  4 1 C o m . L . J . 1 5 2 (1 9 3 6 ) ; N o te , “ C o n

s ti tu t io n a l L a w — D u e P ro c e ss— V a lid ity  o f A m e n d e d 

F ra z ie r-L e m k e A m e n d m e n t to B a n k ru p tc y A c t,”  8 4 

U . P a . L . R ev . 5 4 5 , 5 4 6 -4 7 (1 9 3 6 ) .

N o t a ll c o m m e n ta to rs w e re so o p tim is t ic . S ee, 

e .g ., R o b e rts , su p ra n o te 6 ; N o te , “ C o n s titu t io n a l
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L a w — B a n k ru p tc y— V a lid ity  o f  A m e n d e d F ra z ie r-L e m k e 

F a rm M o rtg a g e M o ra to r iu m L a w ,”  1 3 YXWVUTSRQPONMLKJIHGFEDCBAN .Y .U . L . Q . 4 6 5 

(1 9 3 6 ) ; Jo h n H a n n a , “ N e w  F ra z ie r-L e m k e A c t,”  1 M o . L . 

R ev . 1 (1 9 3 6 ) ; R e in h a rd t, su p ra n o te 6 , a t 2 1 ,2 9 .

T h e m a jo r ity o f  th e lo w e r fe d e ra l c o u r ts h e a r in g c h a l

le n g e s to  th e re v ise d a c t h e ld i t  u n c o n s ti tu t io n a l. S ee C o m

m e n t, “ C o n s titu t io n a l L a w — B a n k ru p tc y— F ra z ie r-L e m k e 

A m e n d m e n t,”  1 0 S o . C a l. L . R ev . 4 7 4 , 4 7 6 (1 9 3 7 ) . F o r 

c o m m e n ts c r it ic iz in g th e se d e c is io n s a s re s tin g o n a m is

u n d e rs ta n d in g o f  th e R a d fo rd o p in io n , see N o te , “ C o n s ti

tu t io n a l L a w — D u e P ro c e ss— V a lid ity  o f A m e n d e d 

F ra z ie r-L e m k e A m e n d m e n t to  B a n k ru p tc y A c t,”  8 4 U . P a . 

L . R ev . 5 4 5 , 5 4 6 (1 9 3 6 ) ; N o te , “ B a n k ru p tc y— F ra z ie r- 

L e m k e A c t— D u e P ro c e ss— F u ll  F a ith a n d C re d it,”  4 G .W . 

L . R ev . 5 2 5 , 5 2 6 (1 9 3 6 ) ; N o te , “ B a n k ru p tc y— C o n s titu

t io n a l i ty o f  th e N e w F ra z ie r-L e m k e A c t,”  3 0 I I I .  L . R ev . 

7 9 4 , 7 9 5 (1 9 3 6 ) ; “ T h e N e w  F ra z ie r-L e m k e A c t: A  S tu d y ,”  

su p ra n o te 1 5 , a t 1 0 9 6 ; N o te , “ C o n s titu t io n a l L a w — D u e 

P ro c e ss a n d th e F ra z ie r-L e m k e A c ts ,”  3 5 M ich . L . R ev . 

1 1 3 0 , 1 1 3 4 -3 5 (1 9 3 7 ) . S ee a lso W rig h t v V in to n B ra n ch 

B a n k , 3 0 0 U .S . 4 4 0 ,4 5 7 (1 9 3 7 ) .
”  3 0 0 U .S . 4 4 0 (1 9 3 7 ) .

3 2 B r ie f  o n B e h a lf o f  R o b e rt P a g e W rig h t, p . 2 . “ W h e n  

th e S u p re m e C o u rt h e ld th e o r ig in a l F ra z ie r-L e m k e 

A c t u n c o n s ti tu t io n a l in  [R a d fo rd ]’ ’  th e b r ie f e x p la in e d ,

th e p re se n t a c t w a s in tro d u c e d in  b o th th e

S e n a te a n d th e H o u se . I t  w a s re fe rre d to th e

Ju d ic ia ry C o m m itte e s o f  th e S e n a te a n d th e

H o u se a n d b o th o f  th e se C o m m itte e s re fe rre d 

i t  to S u b c o m m itte e s fo r s tu d y a n d c o n s id e r

a tio n w ith  th e p u rp o se o f  c o m p ly in g w ith  th e 

c o u r t’ s d e c is io n .

T h e a u th o r o f  th e b il l  w a s c a lle d in  b y  

b o th o f  th e S u b c o m m itte e s . T h e A c t w a s th e n  

c a re fu l ly c o n s id e re d se n te n c e b y se n te n c e , 

se c tio n b y se c tio n , w ith  th e d e c is io n o f  th e 

S u p re m e C o u rt so a s to c o m p ly w ith  th a t d e

c is io n . M a n y c h a n g e s w e re m a d e b y th e S u b

c o m m itte e s .

A fte r th e S u b c o m m itte e s h a d f in ish e d 

th e ir w o rk th e b il l  w a s re in tro d u c e d w ith  th e 

c h a n g e s a n d a m e n d m e n ts m a d e b y th e S u b

c o m m itte e s a n d th e n w a s b ro u g h t u p b e fo re 

th e C o m m itte e s o f  th e W h o le o f  b o th th e 

S e n a te a n d th e H o u se . T h e re a g a in th e b il l  w a s 

g o n e o v e r se n te n c e b y se n te n c e , p a ra g ra p h

b y p a ra g ra p h a n d se c tio n b y se c tio n , c a re fu l ly

c o n s id e re d a n d c o m p a re d w ith  th e d e c is io n o f

th e S u p re m e C o u rt, a n d fu r th e r a m e n d m e n ts

m a d e .

T h e b il l  w a s th e n b ro u g h t u p o n th e 

f lo o r o f  th e S e n a te a n d th e H o u se a n d fu r th e r 

d e b a te d w ith  a v ie w  o f  h a v in g i t  c o m p ly w ith  

th e d e c is io n o f  th e S u p re m e C o u rt a n d w a s 

f in a l ly  p a sse d . . . w ith o u t a d isse n tin g v o te in  

e ith e r H o u se .

Id . a t 9 (e m p h a s is in  o r ig in a l) . T h is th e m e w a s a g a in 

e m p h a s iz e d a t o ra l a rg u m e n t. 3 0 0 U .S . a t 4 4 3 . S ee 

“ C o n s titu t io n a l L a w — D u e P ro c e ss a n d th e F ra z ie r- 

L e m k e A c ts ,”  su p ra n o te 3 0 , a t 1 1 3 6 n .3 1 .
3 3 B r ie f  o n B e h a lf o f  R o b e rt P a g e W rig h t, a t 3 -6 .

Id . a t 1 0 -1 1 . A t  a rg u m e n t W rig h t’ s c o u n se l m a in

ta in e d : “ T h e re is n o th in g n o v e l in  th e n e w A c t. I t  

s im p ly a p p lie s w e ll e s ta b l ish e d p r in c ip le s o f  b a n k ru p tc y 

la w  to a g r ic u ltu re . T h is m a y a p p e a r n o v e l, b u t th e re is 

n o p ro v is io n o f  th e A c t w h ic h th e b a n k ru p tc y c o u r ts 

h a v e n o t a lre a d y p a sse d u p o n .”  3 0 0 U .S . a t 4 4 3 .

C o m p a re th e B r ie f in  R e sp o n se to P e tit io n fo r  

W rit o f  C e rtio ra r i , a t 1 1 : “ R e sp o n d e n t re sp e c tfu l ly 

su b m its th a t a s tu d y o f  th e p re se n t a c t, a n d o f  th e 

o p in io n o f  th is H o n o ra b le C o u rt in  th e R a d fo rd c a se , 

a n d o f  th e f i rs t F ra z ie r-L e m k e A c t, th a t w a s b y th a t 

c a se h e ld u n c o n s ti tu t io n a l, w il l  d isc lo se a s tu d ie d e f fo r t 

b y th e d ra f tsm e n o f  th e p re se n t a c t to g iv e a n a p p e a r

a n c e o f  c o m p lia n c e w ith  th e R a d fo rd d e c is io n , w h ile a t 

th e sa m e t im e i t  ta k e s a w a y f ro m  th e c re d ito r th e 

sa m e su b s ta n tiv e r ig h t in  sp e c if ic p ro p e r ty th a t w a s 

i l le g a l ly  to b e a c c o m p lish e d b y th e f i rs t F ra z ie r-L e m k e 

A c t.”
3 3 3 0 0 U .S . a t 4 5 6 -5 7 .

3 6 Id . a t 4 6 4 n .9 .

3 7 Id . a t 4 5 8 n .2 .

3 8 Id . a t 4 7 0 .

’ ’  W est C o a st H o te l C o . v . P a rr ish , 3 0 0 U .S . 3 7 9 (1 9 3 7 ) . 

N L R B v . F r ied m a n -H a rry M a rks C lo th in g C o ., 3 0 1

U .S . 5 8 (1 9 3 7 ) ; N L R B v . F ru eh a u f T ra ile r C o ., 3 0 1 

U .S . 4 9 (1 9 3 7 ) ; N L R B v . Jo n es &  L a u g h lin S tee l C o rp ., 

3 0 1 U .S . 1 (1 9 3 7 ) .

S tew a rd M a ch . C o . v . D a v is , 3 0 1 U .S . 5 4 8 (1 9 3 7 ) ; 

C a rm ich a e l v . S o u th e rn C o a l &  C o ke C o ., 3 0 1 U .S . 

4 9 5 (1 9 3 7 ) .

C o m m e n t, “ C o n s titu t io n a l L a w — F ra z ie r-L e m k e 

A c t— Ju d ic ia l D isc re tio n a s A ffe c tin g V a lid ity ,”  3 7 

C o lu m . L . R ev . 1 0 0 5 , 1 0 0 6 (1 9 3 7 ) . S ee a lso “ C o n s ti

tu t io n a l L a w — D u e P ro c e ss a n d th e F ra z ie r-L e m k e 

A c ts ,”  su p ra n o te 3 0 , a t 1 1 3 5 -3 6 ( “ p e rh a p s th e m o st 

s ig n if ic a n t c o n c lu s io n s to b e d ra w n a b o u t th e re c e n t 

d e c is io n s o f  th e S u p re m e C o u rt in  th e R a d fo rd a n d 

W rig h t c a se s a n d th e h is to ry o f  th e tw o a c ts a re . . .th a t 

h a s ti ly d ra f te d , m o re o r le ss i l l -c o n s id e re d le g is la t io n 

(a s to m e a n s) w il l  n o t su rv iv e th e te s t o f  d u e p ro c e ss , 

w h ile c a re fu l ly w o rk e d o u t a n d p la n n e d s ta tu te s o n th e 

sa m e su b je c t a n d a c c o m p lish in g su b s ta n tia l ly th e sa m e 

o b je c ts w il l ” ) .
4 3 4 8 S ta t. 1 9 5 , 2 0 0 (1 9 3 3 ) .

4 4 P a n a m a R efin in g C o . v . R ya n , 2 9 3 U .S . 3 8 8 , 4 0 5 - 

1 2 (1 9 3 5 ) .

2 9 3 U .S . a t 4 1 0 . T h e re sp o n se to th is e m b a rra ss

m e n t w a s th e e s ta b l ish m e n t o f  th e F ed era l R eg is te r , in  

w h ic h su c h o rd e rs w o u ld th e n c e fo r th b e o f f ic ia l ly  p u b

l ish e d . S c h le s in g e r , T h e A ge of  R oosevelt: T h e P oli

tics of U p h eava l, 2 5 4 -5 5 (1 9 6 0 ) .
4 6 H a ro ld L . Ic k e s , T h e S ecret D iary of H aro ld L . 

Ick es, 2 4 7 (1 9 5 3 ) .
4 7 2 9 3 U .S . a t 4 3 0 .

Id . a t 4 2 1 -3 0 . “ T h e C o n s titu t io n h a s n e v e r b e e n 

re g a rd e d a s d e n y in g to th e C o n g re ss th e n e c e ssa ry re

so u rc e s o f  f le x ib i l i ty  a n d p ra c tic a l i ty , w h ic h w il l  e n

a b le i t  to p e r fo rm i ts fu n c tio n in  la y in g d o w n p o lic ie s 

a n d e s ta b l ish in g s ta n d a rd s , w h ile le a v in g to se le c te d 

in s tru m e n ta l i t ie s th e m a k in g o f  su b o rd in a te ru le s w ith in  

p re sc r ib e d l im its a n d th e d e te rm in a tio n o f  fa c ts to  

w h ic h th e p o lic y a s d e c la re d b y th e le g is la tu re is to  

a p p ly . W ith o u t c a p a c ity to g iv e a u th o r iz a tio n s o f  th a t 

so r t w e sh o u ld h a v e th e a n o m a ly o f  a le g is la t iv e p o w e r 

w h ic h in  m a n y c irc u m sta n c e s c a ll in g fo r i ts e x e r t io n
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w o u ld b e b u t a fu t i l i ty .  B u t th e c o n s ta n t re c o g n it io n o f  

th e n e c e ss ity a n d v a lid ity  o f  su c h p ro v is io n s , a n d th e 

w id e ra n g e o f  a d m in is tra t iv e a u th o r ity w h ic h h a s b e e n 

d e v e lo p e d b y m e a n s o f  th e m , c a n n o t b e a llo w e d to  

o b sc u re th e l im ita t io n s o f  th e a u th o r ity to d e le g a te , i f  

o u r c o n s ti tu t io n a l sy s te m is to b e m a in ta in e d .”  YXWVUTSRQPONMLKJIHGFEDCBAId . a t 

4 2 1 .
4 9

“ T h e re is n o re q u ire m e n t, n o d e f in it io n o f  c irc u m

s ta n c e s a n d c o n d it io n s in  w h ic h th e tra n sp o r ta t io n is 

to b e a llo w e d o r p ro h ib ite d .”  Id . a t 4 3 0 .

Id . a t 4 1 5 . R e fe rr in g to S e c tio n 1 o f  th e A c t, w h ic h  

se t fo r th th e A c t ’ s p o lic y in  g e n e ra l te rm s , H u g h e s 

w ro te , “ T h is g e n e ra l o u tl in e o f  p o lic y c o n ta in s n o th

in g a s to th e c irc u m sta n c e s o r c o n d it io n s in  w h ic h 

tra n sp o r ta t io n o f  p e tro le u m o r p e tro le u m p ro d u c ts 

sh o u ld b e p ro h ib ite d ,— n o th in g a s to th e p o lic y o f  

p ro h ib it in g , o r n o t p ro h ib it in g , th e tra n sp o r ta t io n o f  

p ro d u c tio n e x c e e d in g w h a t th e S ta te s a llo w . T h e g e n

e ra l p o lic y d e c la re d is ‘ to re m o v e o b s tru c tio n s to th e 

f re e f lo w  o f  in te rs ta te a n d fo re ig n c o m m e rc e .’ A s to  

p ro d u c tio n , th e se c tio n la y s d o w n n o p o lic y o f  l im ita 

t io n .”  Id . a t 4 1 7 -1 8 . “ T h e C o n g re ss d id n o t u n d e r ta k e 

to sa y th a t th e tra n sp o r ta t io n o f  ‘ h o t o il ’ w a s in ju r i 

o u s . T h e C o n g re ss d id n o t sa y th a t tra n sp o r ta t io n o f  

th a t o il w a s ‘ u n fa ir c o m p e tit io n .’ T h e C o n g re ss d id  

n o t d e c la re in  w h a t c irc u m sta n c e s th a t tra n sp o r ta t io n 

sh o u ld b e fo rb id d e n , o r re q u ire th e P re s id e n t to m a k e 

a n y d e te rm in a tio n o f a n y fa c ts o r c irc u m sta n c e s . 

A m o n g th e n u m e ro u s a n d d iv e rse o b je c tiv e s b ro a d ly 

s ta te d , th e P re s id e n t w a s n o t re q u ire d to c h o o se . T h e 

P re s id e n t w a s n o t re q u ire d to a sc e r ta in a n d p ro c la im 

th e c o n d it io n s p re v a il in g in  th e in d u s try w h ic h m a d e 

th e p ro h ib it io n n e c e ssa ry . T h e C o n g re ss le f t th e m a t

te r to th e P re s id e n t w ith o u t s ta n d a rd o r ru le , to b e 

d e a lt w ith  a s h e p le a se d . T h e e f fo r t b y in g e n io u s a n d  

d il ig e n t c o n s tru c tio n to su p p ly a c r ite r io n s ti l l  p e rm its 

su c h a b re a d th o f  a u th o r iz e d a c tio n a s e sse n tia l ly to  

c o m m it to th e P re s id e n t th e fu n c tio n s o f  a le g is la tu re 

ra th e r th a n th o se o f  a n e x e c u tiv e o r a d m in is tra t iv e 

o f f ic e r e x e c u tin g a d e c la re d le g is la t iv e p o lic y . W e f in d  

n o th in g in  se c tio n 1 w h ic h l im its o r c o n tro ls th e a u

th o r i ty c o n fe rre d b y se c tio n 9 (c ) .”  Id . a t 4 1 8 -1 9 . N o r 

c o u ld a n y o f  th e A c t ’ s o th e r se c tio n s “ b e d e e m e d to  

p re sc r ib e a n y l im ita t io n o f  th e g ra n t o f  a u th o r ity in  

se c tio n 9 (c ) .”  Id . a t 4 1 9 -2 0 .

“ I f  se c tio n 9 (c ) w e re h e ld v a lid , i t  w o u ld b e id le to  

p re te n d th a t a n y th in g w o u ld b e le f t o f  l im ita t io n s u p o n 

th e p o w e r o f  th e C o n g re ss to d e le g a te i ts la w -m a k in g 

fu n c tio n . T h e re a so n in g o f  th e m a n y d e c is io n s w e 

h a v e re v ie w e d w o u ld b e m a d e v a c u o u s a n d th e ir d is

t in c t io n s n u g a to ry . In s te a d o f  p e r fo rm in g i ts la w -m a k

in g fu n c tio n , th e C o n g re ss c o u ld a t w il l  a n d a s to su c h 

su b je c ts a s i t  c h o se tra n s fe r th a t fu n c tio n to th e P re s i

d e n t o r o th e r o f f ic e r o r to a n a d m in is tra t iv e b o d y . T h e 

q u e s tio n is n o t o f  th e in tr in s ic im p o r ta n c e o f  th e p a r

t ic u la r s ta tu te b e fo re u s , b u t o f  th e c o n s ti tu t io n a l p ro

c e sse s o f  le g is la t io n w h ic h a re a n e sse n tia l p a r t o f  o u r 

sy s te m o f  g o v e rn m e n t.”  Id . a t 4 3 0 . S ee R o y G . T u la n e , 

“ C o n s titu t io n a l L a w — T h e O il C o n tro l P ro v is io n s o f  

th e N .I .R .A .,”  1 0 W ise . L . R ev . 3 0 1 , 3 0 4 -0 5 (1 9 3 5 ) .
”  Id . a t 4 2 6 .

Id . a t 4 3 0 , (q u o tin g H a m p to n &  C o . v . U n ited S ta tes, 

2 7 6 U .S . 3 9 4 , 4 0 9 -1 1 (1 9 2 8 )) . T h e o p in io n w e n t o n 

to id e n ti fy “ a n o th e r o b je c tio n to th e v a lid ity  o f  th e

p ro h ib it io n la id d o w n b y th e E x e c u tiv e O rd e r u n d e r 

se c tio n 9 (c ) . T h e E x e c u tiv e O rd e r c o n ta in s n o f in d 

in g , n o s ta te m e n t o f  th e g ro u n d s o f  th e P re s id e n t’ s 

a c tio n in  e n a c tin g th e p ro h ib it io n . B o th se c tio n 9 (c ) 

a n d th e E x e c u tiv e O rd e r a re in  n o ta b le c o n tra s t w ith  

h is to r ic p ra c tic e . . .b y w h ic h d e c la ra tio n s o f  p o lic y a re 

m a d e b y th e C o n g re ss a n d d e le g a tio n s a re w ith in  th e 

f ra m e w o rk o f  th a t p o lic y a n d h a v e re la t io n to fa c ts 

a n d c o n d it io n s to b e fo u n d a n d s ta te d b y th e P re s id e n t 

in  th e a p p ro p r ia te e x e rc ise o f  d e le g a te d a u th o r ity . I f  i t  

c o u ld b e sa id th a t f ro m  th e fo u r c o m e rs o f  th e s ta tu te 

a n y p o ss ib le in fe re n c e c o u ld b e d ra w n o f  p a r t ic u la r 

c irc u m sta n c e s o r c o n d it io n s w h ic h w e re to g o v e rn th e 

e x e rc ise o f  th e a u th o r ity c o n fe rre d , th e P re s id e n t c o u ld 

n o t a c t v a lid ly  w ith o u t h a v in g re g a rd to th o se c irc u m

s ta n c e s a n d c o n d it io n s . A n d f in d in g s b y h im  a s to th e 

e x is te n c e o f  th e re q u ire d b a s is o f  h is a c tio n w o u ld b e 

n e c e ssa ry to su s ta in th a t a c tio n , fo r o th e rw ise th e c a se 

w o u ld s ti l l  b e o n e o f  a n u n fe tte re d d isc re tio n a s th e 

q u a li f ic a tio n o f  a u th o r ity w o u ld b e in e f fe c tu a l. ... T o  

h o ld th a t [ th e P re s id e n t] is f re e to se le c t a s h e c h o o se s 

f ro m  th e m a n y a n d v a r io u s o b je c ts g e n e ra l ly d e sc r ib e d 

in  th e f i rs t se c tio n , a n d th e n to a c t w ith o u t m a k in g 

a n y f in d in g w ith  re sp e c t to a n y o b je c t th a t h e d o e s 

se le c t, a n d th e c irc u m sta n c e s p ro p e r ly re la te d to th a t 

o b je c t, w o u ld b e in  e f fe c t to m a k e th e c o n d it io n s in o p

e ra tiv e a n d to in v e s t h im  w ith  a n u n c o n tro l le d le g

is la t iv e p o w e r.”  2 9 3 U .S . a t 4 3 1 -3 2 . In d e e d , su c h 

f in d in g s w e re m a n d a te d b y th e re q u ire m e n ts o f  th e 

F if th  A m e n d m e n t: “ i f  th e c it iz e n is to b e p u n ish e d 

fo r th e c r im e o f  v io la t in g a le g is la t iv e o rd e r o f  a n 

e x e c u tiv e o f f ic e r , o r o f  a b o a rd o r c o m m iss io n , d u e  

p ro c e ss o f  la w  re q u ire s th a t i t  sh a ll a p p e a r th a t th e 

o rd e r is w ith in  th e a u th o r ity o f  th e o f f ic e r , b o a rd 

o r c o m m iss io n , a n d , i f  th a t a u th o r ity d e p e n d s o n 

d e te rm in a tio n s o f  fa c t, th o se d e te rm in a tio n s m u st b e 

sh o w n .”  Id . a t 4 3 2 .

C o m m e n t, “ C o n s titu t io n a l L a w — D e le g a tio n o f  

L e g is la t iv e P o w e rs— N a tio n a l In d u s tr ia l R e c o v e ry 

A c t,”  8 S o . C a l. L . R ev . 2 2 6 , 2 2 9 (1 9 3 5 ) . S ee a lso 

C h a r le s K . B u rd ic k , “ C o n s titu t io n a l A sp e c ts o f  th e 

N e w D e a l in  th e U n ite d S ta te s ,”  1 3 C a n . B . R ev . 6 9 9 , 

7 1 0 (1 9 3 5 ) (“ th e p a r t ic u la r s itu a tio n . . .c a n b e m e t 

e a s ily b y a m o re d e f in ite c o n g re ss io n a l d e c la ra tio n o f  

p o lic y a n d p u rp o se to c o n tro l th e P re s id e n t’ s fu tu re 

e x e rc ise o f  d isc re tio n” ) ; C a r l H . B a e s le r , “ A  S u g g e s te d 

C la ss if ic a tio n o f  th e D e c is io n s o n D e le g a tio n o f  L e g

is la t iv e P o w e r,”  1 5 B . U . L . R ev . 5 0 7 , 5 2 9 (1 9 3 5 ) ( “ I f  

a s ta n d a rd— a re a so n a b le o n e— h a d b e e n p ro v id e d i t  is 

fa ir to a ssu m e th a t a c o n tra ry re su lt w o u ld h a v e b e e n

re a c h e d” ) .
5 4

“ S e c tio n 9 (c ) o f  th e N a tio n a l In d u s tr ia l A c t c o u ld 

h a v e b e e n re e n a c te d b y th e u se o f  th e sa m e la n g u a g e 

th a t w a s in  th e o r ig in a l a c t w ith  p ro b a b ly 1 0 to 2 0 

w o rd s a d d it io n a l to  b r in g i t  w ith in  th e ru le la id  d o w n b y  

th e S u p re m e C o u rt.”  7 9 C o n g . R ec . 2 1 3 5 -3 6 , 7 4,h C o n g . 

1“  S e ss . (F e b ru a ry 1 8 , 1 9 3 5 ) .

Jo se p h H . M u e lle r , “ C o n s titu t io n a l L a w — D e le g a

t io n o f  L e g is la t iv e P o w e r— N a tio n a l In d u s tr ia l R e c o v

e ry A c t,”  2 3 I I I .  B . J . 2 6 9 , 2 7 0 (1 9 3 5 ) , (c it in g T h e o d o re 

W . C o u se n s , “ T h e D e le g a tio n o f  F e d e ra l L e g is la t iv e 

P o w e r to E x e c u tiv e O ff ic ia ls ,”  3 3 M ich . L . R ev . 5 1 2 , 

5 4 4 (1 9 3 5 ) ( “ th o se w h o lo o k to th e S u p re m e C o u rt 

fo r p ro te c tio n a g a in s t e x te n s iv e d e le g a tio n s to th e
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E x e c u tiv e sh o u ld n o t ta k e to o m u c h c o n f id e n c e f ro m  th is 

d e c is io n . N o  su b s ta n tia l b a rr ie r to  d e le g a tio n is ra ise d b y  

th e YXWVUTSRQPONMLKJIHGFEDCBAP a n a m a R efin in g C o . c a se . A  s ta n d a rd m u st b e se t, b u t 

p re v io u s c a se s te a c h h o w  v a g u e su c h a s ta n d a rd m a y b e ..

. .T h e C o u rt h a s in d e e d se t a l im it,  b u t i t  is fo rm a l ra th e r 

th a n su b s ta n tia l a n d th e s l ig h te s t c a re in  b il l  d ra f t in g w il l  

a v o id in f r in g in g i t . A ll  in  a ll , w e m a y c o n c lu d e th a t th e 

c a se c h a n g e s n o th in g a n d th a t i ts im p o r ta n c e c a n v e ry e a s

i ly  b e e x a g g e ra te d” ) ) . S ee a lso N o te , “ D e le g a tio n o f  P o w e r 

b y  C o n g re ss ,”  4 8 H a rv . L . R ev . 7 9 8 ,8 0 6 (1 9 3 5 ) ( “ th e n e w 

re q u ire m e n t [o f  a f in d in g ] m a y a c c o m p lish n o m o re th a n 

to  a d d a fo rm a li ty  to  th e issu a n c e o f  a n e x e c u tiv e o rd e r” ) .

F ra n k l in D . R o o se v e lt, R e m a rk s a t P re ss C o n fe re n c e 

(Ja n . 9 , 1 9 3 5 ) q u o te d in  S c h le s in g e r , su p ra n o te 4 5 , a t 

2 5 5 .“ [T ]h e m is ta k e s in v o lv e d se e m e d e a s ily re m e d ia b le , 

a n d th e a d m in is tra t io n to o k th e a d v e rse d e c is io n p h ilo 

so p h ic a l ly .”  Id . W ill ia m  S w in d le r a g re e d : “ c a re le ss d ra f ts

m a n sh ip . . . p ro v e d to b e th e c ru x o f  th e m a tte r , a n d th e 

o p tim is ts a m o n g th e P re s id e n tia l a d v ise rs p ro fe sse d to  se e 

n o se r io u s th re a t to  th e ir g e n e ra l s ta tu to ry p ro g ra m e m e rg

in g . ... In  th e ‘ h o t o il ’  d e c is io n .. .th e o p tim is ts to o k h e a r t 

f ro m  th e fa c t th a t th e p o in t w a s a p ro c e d u ra l o n e w h ic h 

c o u ld b e re m e d ie d b y  s ta tu te . . . .”  S w in d le r , C ou rt an d  

C on stitu tion in  th e T w en tieth C en tu ry : T h e N ew  L e

ga lity , 1932-1968  3 3 (1 9 7 0 ) .

Ic k e s , su p ra n o te 4 6 , a t 2 7 3 .
5 8 S . 1 1 9 0 , 7 4 th C o n g . 1 " S e ss . (1 9 3 5 ) , in tro d u c e d a t 7 9 

C o n g . R ec . 6 3 2 , 7 4 th C o n g . 1 s t S e ss . (Ja n u a ry 1 8 , 1 9 3 5 ) . 

T h e C o m m itte e o n M in e s a n d M in in g  re p o r te d th e b il l  

b a c k fa v o ra b ly th e sa m e d a y . Id . a t 6 4 9 . T h e tw o -a n d - 

o n e -h a lf p a g e re p o r t, w h ic h c o n s is te d p r in c ip a l ly o f  

q u o ta tio n s f ro m  th e P a n a m a R efin in g o p in io n , c h a r

a c te r iz e d th e n e w b il l  a s “ a su b s ta n tia l b u t so m e w h a t 

e la b o ra te d re e n a c tm e n t o f  se c tio n 9 (c ) o f  th e N a

t io n a l In d u s tr ia l R e c o v e ry A c t. . . .”  S ee S . R e p . N o . 

1 4 , 7 4th C o n g . I s' S e ss . 1 (1 9 3 5 ) . T h e re p o r t o f  th e 

H o u se C o m m itte e o n In te rs ta te a n d F o re ig n C o m

m e rc e , issu e d o n V a le n tin e’ s D a y , e x p la in e d w h a t h a d 

b e e n w ro n g w ith  se c tio n 9 (c ) a n d h o w th e n e w b il l  

re p a ire d th e p ro b le m .

S e c tio n 9 (c ) d id n o t d e c la re a n y th in g 

to b e i l le g a l u n ti l th e P re s id e n t sh o u ld so d e

c la re . In  m a k in g su c h d e c la ra tio n , th e C o n

g re ss , in  th e o p in io n o f  th e S u p re m e C o u rt, 

d id n o t re q u ire th e P re s id e n t to a d h e re to a n y 

le g is la t iv e p o lic y , o r to fo l lo w  a n y s ta n d a rd 

la id d o w n b y i t , o r in  fa c t to b e g u id e d b y a n y 

ru le . N o p a r t ic u la r c irc u m sta n c e s , o r c o n d i

t io n s w e re se t fo r th a s a p e rq u is ite [s ic ] to  

th e P re s id e n t’ s d e c la ra tio n . T h e S u p re m e 

C o u rt c o n s tru e d th is a c tio n b y C o n g re ss to  

b e a n in v a l id d e le g a tio n o f  a u th o r ity .

In  S . 1 1 9 0 , a s a m e n d e d , C o n g re ss d e

c la re s in  n o u n c e r ta in te rm s th a t su c h sh ip

m e n ts , o r tra n sp o r ta t io n , in  in te rs ta te c o m

m e rc e a s d e f in e d th e re in , is p ro h ib ite d , a n d 

v io la t io n s o f  su c h F e d e ra l la w  is [s ic ] p u n ish

a b le in  th e m a n n e r p re sc r ib e d . Im m e d ia te ly 

u p o n th e p a ssa g e o f  th is a c t, th e re fo re , sh ip

m e n ts in  in te rs ta te c o m m e rc e o f  p e tro le u m 

a n d p e tro le u m p ro d u c ts , a s d e f in e d , b e c o m e 

a v io la t io n o f  th e la w  a n d th e re is n o d e le g a

t io n o f  a u th o r ity to th e P re s id e n t to d e te r

m in e a n y th in g b e fo re su c h la w  w o u ld b e

c o m e o p e ra tiv e .

H . R e p . N o . 1 4 8 , 7 4th C o n g . 1s t S e ss ., a t 3 -4 (1 9 3 5 ) ; see 

C o m m e n t, “ In te rs ta te R e g u la tio n o f ‘ H o t O il, ’ ”  2 3 

G eo L . J . 4 8 7 , 4 9 2 -9 4 (1 9 3 5 ) .

In  th e H o t O il C a ses, C o n n a lly re m a rk e d o n th e 

f lo o r , “ T h e S u p re m e C o u rt h e ld— a n d I  th in k p ro p

e r ly so— th a t th e C o n g re ss d id n o t p o sse s? th e p o w e r 

to d e le g a te a u th o r ity to th e P re s id e n t to p u t th e p ro

h ib it io n in  e f fe c t o r n o t in  e f fe c t a s h e m ig h t d e te r

m in e . . . .T h e C o u rt in d ic a te d , in  h a rm o n y w ith  o th e r 

d e c is io n s h e re to fo re m a d e , th a t h a d th e C o n g re ss se t 

u p a s ta n d a rd o r a m e a su re b y w h ic h th e P re s id e n t 

c o u ld d e te rm in e w h e n a n d w h e n n o t th e sh ip m e n t o f  

o il  sh o u ld b e p ro h ib ite d th e a c t w o u ld p ro b a b ly h a v e 

b e e n h e ld v a lid .”  7 9 C o n g R ec . 6 9 3 -9 4 , 7 4th C o n g . 1s t 

S e ss . (Ja n u a ry 2 1 , 1 9 3 5 ) .

A s C o n n a lly e x p la in e d i t , “ In  th e f i rs t se c tio n o f  th e 

b il l  th e re is a d e c la ra tio n o f  th e p o lic y o f  th e C o n g re ss . 

O n e o f  th e su g g e s tio n s in  th e d e c is io n o f  th e S u p re m e 

C o u rt w a s th a t C o n g re ss h a d n o t d e c la re d a n y p a r t ic u

la r p o lic y b u t h a d m e re ly d e le g a te d i ts a u th o r ity to th e 

P re s id e n t. T h e d e c la ra tio n o f  p o lic y h e re is th a t in  

o rd e r to re m o v e th e b u rd e n o f  in te r fe re n c e w ith  in te r

s ta te c o m m e rc e b y c o n tra b a n d o il , a n d in  o rd e r to  

c o o p e ra te w ith  th e v a r io u s s ta te s to th a t e n d , th e C o n

g re ss p ro h ib its th e in te rs ta te sh ip m e n t o f  o il  a n d o il  

p ro d u c ts w h e n th e p a r t ic u la r o il h a s b e e n p ro d u c e d o r 

re f in e d o r h a n d le d in  v io la t io n o f  so m e S ta te la w  o r 

so m e v a lid re g u la t io n o r o rd e r o f  th e S ta te c o m m is

s io n . . . . S e c tio n 2 th e n a b so lu te ly p ro h ib its th e sh ip

m e n t in  in te rs ta te o r fo re ig n c o m m e rc e o f  o il p ro

d u c e d in  v io la t io n o f  s ta te la w  o r re g u la t io n s .”  Id .

Id . S ee a lso re m a rk s o f  S e n . C o n n a lly , id . a t 7 5 3 ; 

re m a rk s o f  R e p . D ie s , id . a t 2 1 2 4 ; re m a rk s o f  R e p . 

W o lv e r to n , id . a t 2 1 3 5 -3 6 ; re m a rk s o f  R e p . D e m p se y , 

id . a t 2 1 5 0 . S e n a to rs K in g  a n d B o ra h ra ise d d e le g a tio n 

o b je c tio n s to S e c tio n 3 o f  th e b il l ,  w h ic h a u th o r iz e d 

th e P re s id e n t o r h is d u ly d e s ig n a te d a g e n t o r a g e n c y to  

m a k e su c h ru le s a n d re g u la t io n s a s m ig h t b e fo u n d 

n e c e ssa ry o r a p p ro p r ia te to e f fe c tu a te th e p u rp o se s o f  

th e a c t. Id . a t 7 6 2 . C o n n a lly re sp o n d e d th a t th is so r t 

o f  d e le g a tio n h a d b e e n re p e a te d ly u p h e ld b y th e C o u rt, 

c it in g a s a n e x a m p le U n ited S ta tes v . G rim a u d , 2 2 0 

U .S . 5 0 6 , in  w h ic h th e S e c re ta ry o f  A g r ic u ltu re h a d 

b e e n g iv e n v e ry b ro a d p o w e r to m a k e ru le s a n d re g u la

t io n s w ith  re sp e c t to th e fo re s t re se rv e . 7 9 C o n g . R ec . 

7 6 3 , 7 4 lh C o n g . 1s t S e ss . (Ja n u a ry 2 2 , 1 9 3 5 ) . B o ra h 

re sp o n d e d : “ Y e s ; I  k n o w  th e S u p re m e C o u rt h a s u p h e ld 

in  so m e in s ta n c e s th e se re g u la t io n s , u n d e r c e r ta in c ir

c u m sta n c e s , b u t I  in v ite th e S e n a to r’ s a tte n tio n to th e 

fa c t th a t w h e n th e se c a se s w e re f i rs t p re se n te d to th e 

S u p re m e C o u rt o f  th e U n ite d S ta te s , ru le s a n d re g u la

t io n s , th e v io la t io n o f  w h ic h c o n s ti tu te d a c r im e , w e re 

h e ld in v a l id . T h e C o u rt m o d if ie d i ts p o s it io n u p o n th e 

q u e s tio n . I  v e n tu re to sa y th a t i f  w e c o n tin u e to m a k e 

th e se ru le s a n d re g u la t io n s b y th e th o u sa n d s a n d th o u

sa n d s , th e v io la t io n s o f  w h ic h c o n s ti tu te a c r im e , th e 

S u p re m e C o u rt w il l  g o b a c k so m e o f  th e se d a y s to th e 

v e ry so u n d a n d sa fe ru le w h ic h i t  a n n o u n c e d in  th e 

b e g in n in g w h e n i t  f i rs t d e a lt w ith  th e q u e s tio n . T h e re 

m a y c o m e a t im e , a s in  th e d e c is io n in  th e o il c a se ,
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w h e n th e C o u rt w il l  c o n c lu d e a d a n g e r p o in t h a s b e e n 

re a c h e d .”  YXWVUTSRQPONMLKJIHGFEDCBAId . a t 7 6 3 -6 4 . C o n n a lly re p l ie d , sa y in g , “ In  

a la rg e m e a su re I  a g re e w ith  th e S e n a to r in  th e id e a 

th a t i t  is ra th e r d ra s tic to a u th o r iz e a n y d e p a r tm e n t to  

m a k e ru le s a n d re g u la t io n s p u n ish a b le b y f in e o r im 

p r iso n m e n t, b u t th e p r in c ip le h a s b e e n e s ta b l ish e d a n d 

fo l lo w e d o v e r a n d o v e r a g a in . U n d e r th is p a r t ic u la r 

m e a su re , o f  c o u rse , th e D e p a rtm e n t c a n n o t p re sc r ib e 

a n y ru le b e y o n d th e sc o p e o f  th e d ire c t a u th o r ity w h ic h  

th e C o n g re ss g ra n ts .”  Id . a t 7 6 4 . S ee a lso th e c o llo q u y 

b e tw e e n R e p . D isn e y a n d R e p . C o le o f  M a ry la n d , id . a t 

2 1 4 6 .

Id . a t 7 6 4 ; id . a t 2 1 5 0 . H u g h e s’ sp e c if ic a d v ic e o n 

h o w to f ra m e a c o n s ti tu t io n a l d e le g a tio n w a s n o t 

w a ste d . S e c tio n 4 o f  th e C o n n a lly A c t p ro v id e d th a t 

“ W h e n e v e r th e P re s id e n t f in d s th a t th e a m o u n t o f  

p e tro le u m a n d p e tro le u m p ro d u c ts m o v in g in  in 

te rs ta te c o m m e rc e is so l im ite d a s to b e th e c a u se , 

in  w h o le o r in  p a r t, o f a la c k o f  p a r ity b e tw e e n 

su p p ly . . .a n d c o n su m p tiv e d e m a n d . . . re su lt in g in  a n 

u n d u e b u rd e n o n o r re s tr ic t io n o f  in te rs ta te c o m m e rc e 

in  p e tro le u m o r p e tro le u m p ro d u c ts , h e sh a ll b y p ro c

la m a tio n d e c la re su c h f in d in g , a n d th e re u p o n th e p ro

v is io n s o f  se c tio n 3 [p ro h ib it in g in te rs ta te sh ip m e n t 

o f  “ h o t o il ” ] sh a ll b e in o p e ra tiv e u n ti l su c h t im e a s th e 

P re s id e n t sh a ll f in d  a n d b y p ro c la m a tio n d e c la re th a t 

th e c o n d it io n s w h ic h g a v e r ise to th e su sp e n s io n o f  th e 

o p e ra tio n o f  th e p ro v is io n s o f  su c h se c tio n n o lo n g e r 

e x is t.”  c . 1 8 , se c tio n 4 , 4 9 S ta t. 3 0 (1 9 3 5 ) . A s R e p re

se n ta tiv e C h a r le s W o lv e r to n o b se rv e d , “ T h e H o u se 

c o m m itte e . . . h a s p la c e d in  th is b il l  so m e th in g o f  a 

sa fe ty v a lv e , in  th a t th e P re s id e n t is a u th o r iz e d a n d 

e m p o w e re d to su sp e n d th e a c t i f  i t  sh o u ld a p p e a r th a t 

th e l im ita t io n o r c o n tro l o f  p ro d u c tio n o f  c ru d e o il  

w a s d e tr im e n ta l to th e n a tio n a l in te re s t. I f  th a t p ro v i

s io n h a d n o t b e e n p la c e d in  th is b il l ,  i t  w o u ld h a v e le f t 

th e e n tire m a tte r to th e ju d g m e n t o f  a n o il  p ro d u c in g 

s ta te a s to w h a t q u a n tity o f  c ru d e o il sh o u ld g o in to  

in te rs ta te c o m m e rc e .... [T h e b il l  a s a m e n d e d ] h a s n o t le f t 

i t  e n tire ly to  th e S ta te to  d e te rm in e , w ith o u t re g a rd to  th e 

r ig h ts o f  th e c o n su m in g p u b lic , h o w  m u c h o il  sh a ll g o in to  

in te rs ta te c o m m e rc e . P ro v is io n h a s b e e n m a d e th a t w h e n

e v e r th e P re s id e n t f in d s th e re is su c h a l im ita t io n o f  p ro

d u c tio n a s m ig h t b e h a rm fu l to  th e c o n su m in g p u b lic h e 

c a n a c t to  su sp e n d th e p ro v is io n s o f  th is b il l .  T h u s th e re is 

a sa fe ty v a lv e p ro v id e d in  th is b il l . .. .,”  id . a t 2 1 3 6 . T h e 

H o u se re p o r t e x p la in e d th e m a n n e r in  w h ic h th e p ro v iso 

h a d c irc u m sc r ib e d th e P re s id e n t’ s d isc re tio n in  c o m p lia n c e 

w ith  th e P a n a m a R efin in g d e c is io n— “ T h e c o m m itte e s 

in se r te d th e p ro v iso fo u n d in  th e b il l ,  w h ic h d o e s n o t a rb i

tra r i ly  d e le g a te to  th e P re s id e n t th e p o w e r to d e c la re th e 

la w  to  b e in o p e ra tiv e in  h is so le d isc re tio n , b u t o n ly  w h e n 

h e f in d s th a t th e c irc u m sta n c e s e x is t w h ic h a re se t fo r th  in  

th e s ta tu te . C o n g re ss sa y s to  th e P re s id e n t in  e f fe c t in  th e 

la n g u a g e o f  th e a m e n d m e n t—

Y o u a re p e rm itte d to d e c la re th e e x is te n c e o f  

th e fa c ts b y w h ic h th is la w  sh a ll b e in o p e ra

t iv e w h e n e v e r y o u f in d  th a t th e su p p ly o f  

p e tro le u m a n d th e p ro d u c ts th e re o f , m o v in g 

in  in te rs ta te c o m m e rc e , is so l im ite d a s to  

c a u se in  w h o le o r in  p a r t a la c k o f  p a r ity b e

tw e e n su p p ly , in c lu d in g im p o r ts , a n d d e m a n d , 

in c lu d in g e x p o r ts , re su lt in g in  a n u n d u e b u r

d e n o n , o r re s tr ic t io n o f , in te rs ta te c o m m e rc e 

in  p e tro le u m a n d th e p ro d u c ts th e re o f .

U n d e r th is la n g u a g e th e P re s id e n t, w e a ssu m e , w il l  re

q u ire a fa c tu a l b a s is fo r  h is f in d in g , th a t fa c tu a l f in d in g  

b e in g a d d re sse d to w h a t l im ita t io n th e re is u p o n th e 

su p p ly m o v in g in  in te rs ta te c o m m e rc e a n d w h e th e r 

th e re is a la c k o f  p a r ity b e tw e e n su c h su p p ly a n d d e

m a n d . T h is is a d e f in ite re q u ire m e n t, a s ta te m e n t o f  

c irc u m sta n c e s a n d th e im p o s it io n o f  c o n d it io n s , a ll o f  

w h ic h m u st b e d e te rm in e d b e fo re th e P re s id e n t c a n 

a c t. T h is p o w e r in  th e P re s id e n t p re su p p o se s a d e f in ite 

f in d in g a n d a s ta te m e n t o f  th e fa c ts fo r th e P re s id e n t’ s 

a c tio n b e fo re a n y su c h a c tio n is ta k e n .”  H . R e p . N o . 

1 4 8 , 7 4“ ' C o n g . 1s t S e ss ., a t 4 (1 9 3 5 ) . S ee a lso H . R e p . 

2 1 5 5 , 7 4,h C o n g . 1s t S e ss ., a t 5 (1 9 3 5 ) . T h e re a re n o 

re p o r te d c a se s c h a lle n g in g th e v a lid ity  o f  se c tio n 4 .

C o m m e n t, “ C o n s titu t io n a l L a w — D e le g a tio n o f  

L e g is la t iv e A u th o r ity ,”  1 M o . L . R ev . 6 8 , 7 0 (1 9 3 6 ) . 

S ee a lso Isa d o r L o e b , “ C o n s titu t io n a l In te rp re ta tio n 

in  a T ra n s it io n a l P e r io d ,”  2 1 S t. L o u is L . R ev . 9 5 , 1 0 2

L 1 9 3 6 )-
N o te , “ C o n s titu t io n a l L a w — D e le g a tio n o f  L e g is la

t iv e P o w e rs— ‘ H o t O il ’ — N IR A ,”  3 G . W . L . R ev . 3 9 1 , 

3 9 2 -9 3 (1 9 3 5 ) .

N o te , “ D e le g a tio n o f  L e g is la t iv e P o w e rs to th e E x 

e c u tiv e— th e N IR A  O il C a se ,”  2 U . C h i. L . R ev . 6 3 2 , 

6 3 6 (1 9 3 5 ) . F o r o th e r o p tim is t ic a sse ssm e n ts o f  th e 

A c t ’ s c h a n c e s b e fo re th e C o u rt, see N o te , “ C o n s titu

t io n a l L a w — D e le g a tio n o f  P o w e rs— V a lid ity  o f  A c t 

o f  C o n g re ss C o n fe rr in g D isc re tio n a ry A u th o r ity U p o n 

th e P re s id e n t,”  1 2 N .Y .U . L . Q . R ev . 5 2 0 , 5 2 2 (1 9 3 5 ) ; 

G e o rg e K . R a y &  H a rv e y W ie n k e , “ H o t O il o n U n 

c h a r te d S e a s o f  D e le g a te d P o w e rs ,”  2 9 I I I .  L . R ev . 1 0 2 1 , 

1 0 3 4 -3 5 (1 9 3 5 ) ; C o m m e n t, “ In te rs ta te R e g u la tio n o f  

‘ H o t O il,” ’ 2 3 G eo L . J . 4 8 7 , 4 9 4 (1 9 3 5 ) .

S ee G en eco v v . F ed era l P etro leu m B o a rd , 1 4 6 F . 2 d 

5 9 6 (5 th C ir ., 1 9 4 4 ) ; T h e P res id en t o f th e U n ited S ta tes 

v . S keen , 1 1 8 F . 2 d 5 8 (5 th C ir ., 1 9 4 1 ) ; H u r ley v . 

F ed era l T en d er B o a rd N o . 1 , 1 0 8 F . 2 d 5 7 4 (5 th C ir ., 

1 9 3 9 ) ; G risw o ld v . T h e P res id en t o f th e U n ited S ta tes, 

8 2 F . 2 d 9 2 2 (5 th C ir ., 1 9 3 6 ) ; P res id en t o f th e U n ited 

S ta tes v . A rtex R efin e r ies S a les C o rp ., 1 1 F . S u p p . 1 8 9 

(S .D . T e x ., 1 9 3 5 ) .

U n ited S ta tes v . P o w ers, 3 0 7 U .S . 2 1 4 (1 9 3 9 ) .
6 8 C h . 8 2 4 , 4 9 S ta t. 9 9 1 , 9 9 5 -1 0 0 1 , se c tio n 4 , p a r t I I  

(1 9 2 5 ) ( re p e a le d 1 9 3 7 , a s n o ted in 1 5 U .S .C . se c tio n s 

8 0 1 -8 2 7 ) .
6 9 Id . a t 1 0 0 1 -0 2 , se c tio n 4 , p a r t I I I .

S ee B a rry C u sh m a n , R eth in k in g th e N ew  D ea l 

C ou rt: T h e S tru ctu re of a C on stitu tion a l R evo 

lu tion 1 5 9 -6 1 (1 9 9 8 ) .
7 1 2 9 8 U .S . 2 3 8 (1 9 3 6 ) .

7 2 Id . a t 3 1 2 -1 6 .
7 3

Id . a t 3 1 7 -2 4 (se p a ra te o p in io n o f  H u g h e s , C .J .) .

Id . a t 3 2 4 (C a rd o z o , J ., d isse n tin g ) . C a rd o z o m a in

ta in e d th a t “ th e su its a re p re m a tu re in  so fa r a s th e y 

se e k a ju d ic ia l d e c la ra tio n a s to th e v a lid ity  o r in v a l id

i ty  o f  th e re g u la t io n s in  re sp e c t o f  la b o r ,”  a n d a c c o rd

in g ly  d id n o t c o n s id e r th e v a lid ity  o f  th o se p ro v is io n s . 

Id .
7 5 Id . a t 3 3 6 .

S ee C o m m e n t, “ C o n s titu t io n a l L a w — T h e G u ffe y 

C o a l A c t D e c is io n a n d th e F u tu re fo r F e d e ra l P r ic e
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R e g u la tio n ,”  YXWVUTSRQPONMLKJIHGFEDCBA\S O re .L . R ev . 6 7 ,7 9 (1 9 3 6 )(n o tin g th a t“ b y  

s ta b i l iz in g [ th ro u g h p r ic e re g u la t io n ] a n in d u s try in  d e s

p e ra te e c o n o m ic p lig h t a n d p la c in g i t  in  a p o s it io n w h e re 

i t  c a n a f fo rd to  p a y d e c e n t w a g e s to  la b o r , C o n g re ss m a y 

a v e r t m u c h o f  th e d a m a g e to  th e p u b lic w e lfa re f ro m  la b o r 

d if f ic u lt ie s , a n d m u c h o f  th e n e e d fo r  d ire c t re g u la t io n o f  

w a g e s , h o u rs , a n d o th e r la b o r c o n d it io n s , w h ic h c a n n o t b e 

c o n s ti tu t io n a lly im p o se d , in  th e o p in io n o f  th e S u p re m e 

C o u rt a t th e p re se n t t im e” ) . S ee a lso C o m m e n t, “ T h e B i 

tu m in o u s C o a l A c t  o f  1 9 3 7 ,”  2 5 G eo . L . J . 9 8 6 ,9 8 9 (1 9 3 7 ) ; 

H . R e p . N o . 2 9 4 ,7 5th C o n g . I s' S e ss ., a t 2  (1 9 3 7 ) ( “ I t  is th e 

o p in io n o f  th e c o m m itte e th a t th e s ta b i l iz a tio n o f  p r ic e s  

w h ic h th e b il l  se e k s to  e f fe c t a n d th e re su lt in g g u a ra n te e to  

o p e ra to rs o f  a fa ir  p r ic e fo r  th e ir c o a l w il l  g o a lo n g w a y 

to w a rd s ta b i l iz a tio n o f  la b o r c o n d it io n s in  th e in d u s try a n d 

to w a rd th e g u a ra n te e to  th e m in e rs o f  sa tis fa c to ry w o rk in g 

c o n d it io n s a n d a l iv in g  w a g e” ) .

S ee “ C o n s titu t io n a l L a w — T h e G u ffe y C o a l A c t 

D e c is io n ,”  su p ra n o te 7 6 , a t 6 7 , 7 1 -7 9 ; N o te , “ T h e 

F in a l P h a se o f  th e S c h e c h te r E p iso d e : C a rte r v . C a rte r 

C o a l C o .”  5 B ro o k lyn L . R ev . 4 5 4 , 4 6 9 -7 0 (1 9 3 6 ) ; 

C o m m e n t, “ T h e B itu m in o u s C o a l C o n se rv a tio n A c t 

o f 1 9 3 7 ,”  su p ra n o te 7 6 , a t 9 9 2 -9 3 .
7 8 5 0 S ta t. 7 2 (1 9 3 7 ) .

7 9 S ee S . R e p . N o . 2 5 2 , 7 5 th C o n g . I s' S e ss ., a t 4 -5 

(1 9 3 7 ) ; H . R e p . N o . 2 9 4 , 7 5 lh C o n g . 1s t S e ss ., a t 1 1 -1 4 

(1 9 3 7 ) ; re m a rk s o f  R e p . D irk se n , 8 1 C o n g . R ec . 2 1 2 0 , 

7 5“ 1 C o n g . 1s t S e ss . (1 9 3 7 ) ; re m a rk s o f  S e n . G u ffe y , id . 

a t 2 9 5 0 -5 2 ; re m a rk s o f  S e n . B o ra h , id . a t 2 9 5 6 ; re

m a rk s o f  S e n . N e e ly , id .', re m a rk s o f  R e p . V in so n , id . a t 

2 0 3 3 -3 4 , 2 0 3 6 -3 8 ; re m a rk s o f R e p . Je n k in s , id . a t 

2 0 4 1 -4 2 .
8 0 S ee, e .g ., N eb b ia v . N ew Y o rk , 2 9 1 U .S . 5 0 2 , 5 3 9 

(1 9 3 4 ) (M c R e y n o ld s , J ., d isse n tin g ) .

2 9 1 U .S . 5 0 2 (1 9 3 4 ) ; H . R e p . N o . 2 9 4 , 1 1 7 5,h 

C o n g . 1st S e ss . (1 9 3 7 ) ; re m a rk s o f  R e p . G u ffe y , 8 1 

C o n g . R ec . 2 9 5 3 , 7 5 th C o n g . 1s t S e ss . (1 9 3 7 ) ; re m a rk s 

o f  R e p . V in so n , id . a t 2 0 3 0 , 2 0 3 4 , 2 0 3 8 -3 9 ; re m a rk s 

o f  R e p . Je n k in s , id . a t 2 0 4 2 .

Id . a t 2 0 3 9 . S ee a lso C o m m e n t, “ C o n s titu t io n a l 

L a w — B itu m in o u s C o a l C o n se rv a tio n A c t o f 1 9 3 5—  

C o n g re ss io n a l P o w e r U n d e r th e C o m m e rc e C la u se to  

R e g u la te L a b o r C o n d it io n s in  L o c a l In d u s try a n d F ix  

th e P r ic e o f  S a le s in  In te rs ta te C o m m e rc e ,”  3 4 M ich . 

L . R ev . 1 1 6 7 , 1 1 7 8 -7 9 (1 9 3 6 ) (su g g e s tin g th a t N eb b ia 

p ro v id e d a u th o r ity fo r fe d e ra l re g u la t io n o f  th e p r ic e 

o f  c o a l so ld in  in te rs ta te c o m m e rc e ) ; “ C o n s ti tu t io n a l 

L a w — T h e G u ffe y C o a l A c t D e c is io n ,”  su p ra n o te 7 6 , 

a t 7 6 -7 9 .

S ee, e .g ., re m a rk s o f  R e p . Je n k in s , 8 1 C o n g . R ec . 

2 0 4 1 , 7 5“ ’ C o n g . 1s t S e ss . (M a rc h 9 , 1 9 3 7 ) .

R a lp h B a k e r , T h e N ation a l B itu m in ou s C oal 

C om m ission 6 6 (1 9 4 1 ) . S ee re m a rk s o f  R e p . Je n k in s ,

8 1 C o n g . R ec . 2 0 4 4 , 7 5 th C o n g . I s' S e ss . (M a rc h 9 , 

1 9 3 7 ) ; re m a rk s o f  R e p . C a se y , id . a t 2 0 4 7 .

S ee C u sh m a n , su p ra n o te 7 0 , a t 1 9 5 .

8 1 C o n g . R ec . 2 9 5 2 , 7 5th C o n g . 1s t S e ss . (1 9 3 7 ) .
8 7 Id . a t 2 0 3 2 .

8 8 S u n sh in e A n th ra c ite C o a l v . A d k in s, 3 1 0 U .S . 3 8 1 , 

3 9 6 -9 7 (1 9 4 0 ) .
8 9 A c t o f  Ju n e 2 7 , 1 9 3 4 , c . 8 6 8 , 4 8 S ta t. 1 2 8 3 .
9 0

“ T h e fa c t th a t th e c o m p u lso ry sc h e m e is n o v e l is , 

o f  c o u rse , n o e v id e n c e o f  u n c o n s ti tu t io n a li ty . E v e n 

sh o u ld w e c o n s id e r th e A c t u n w ise a n d p re ju d ic ia l to

b o th p u b lic a n d p r iv a te in te re s t, i f  i t  b e fa ir ly  w ith in  

d e le g a te d p o w e r o u r o b lig a tio n is to su s ta in i t . O n th e 

o th e r h a n d , th o u g h w e sh o u ld th in k th e m e a su re e m

b o d ie s a v a lu a b le so c ia l p la n a n d b e in  e n tire sy m p a th y 

w ith  i ts p u rp o se a n d in te n d e d re su lts , i f  th e p ro v is io n s 

g o b e y o n d th e b o u n d a r ie s o f  c o n s ti tu t io n a l p o w e r w e 

m u st so d e c la re .”  2 9 5 U .S . a t 3 4 6 .
9 1 Id . a t 3 4 8 -5 7 .
9 2

Id . a t 3 6 2 .
9 3

“ C la sse s o f  p e rso n s h e ld to b e im p ro p e r ly b ro u g h t 

w ith in  th e ra n g e o f  th e A c t c o u ld b e e lim in a te d . C rit i 

c ism s o f  th e b a s is o f  p a y m e n ts , o f  th e c o n d it io n s p re

sc r ib e d fo r th e re c e ip t o f  b e n e f its , a n d o f  th e re q u ire

m e n ts o f  c o n tr ib u tio n s , c o u ld b e m e t. E v e n in  p la c e o f  

a u n ita ry re t ire m e n t sy s te m a n o th e r so r t o f  p la n c o u ld 

b e w o rk e d o u t.”  Id . a t 3 7 5 .
9 4 Id . a t 3 7 5 .

“  Id . a t 3 7 4 -7 5 .

S ee, e .g ., C o m m e n t, “ C o n s titu t io n a l L a w — R a il

ro a d R e tire m e n t A c t,”  4 F o rd h a m L . R ev . 4 9 8 , 4 9 9 , 

5 0 1 (1 9 3 5 ) ; C o m m e n t, “ C o n s titu t io n a l L a w — D u e 

P ro c e ss— In te rs ta te C o m m e rc e— P o w e r o f C o n g re ss 

to P ro v id e fo r C o m p u lso ry R e tire m e n t a n d P e n s io n 

S y s te m fo r  C a rr ie rs ,”  2 0 M in n . L . R ev . 4 9 , 5 5 -5 6 (1 9 3 5 ) ; 

C o m m e n t, “ T h e R a ilro a d R e tire m e n t A c ts” , 1 0 S t. 

Jo h n’s L . R ev . 5 3 , 5 8 -5 9 (1 9 3 5 ) ; C o m m e n t, “ C o n s ti

tu t io n a l L a w — R a ilro a d R e tire m e n t A c ts ,”  2 5 G e o . L . 

J . 1 6 1 , 1 7 3 (1 9 3 6 ) ; C o m m e n t, “ C o n s titu t io n a l L a w —  

T h e R a ilro a d R e tire m e n t A c t— In te rs ta te C o m

m e rc e— D u e P ro c e ss ,”  3 3 M ich . L . R ev . 1 2 1 4 , 1 2 2 0 

(1 9 3 5 ) ; B ru c e R . T r im b le , “ T h e Ju d ic ia l T re a tm e n t o f  

th e N e w D e a l,”  4 K a n . C ity L . R ev . 1 0 4 , 1 0 7 (1 9 3 6 ) . 

S ee a lso “ R a d io A d d re ss o f  H o n . Jo h n A . M a rtin , o f  

C o lo ra d o , o n M a rc h 6 , 1 9 3 7 ,”  re p r in te d in  8 1 C o n g . 

R ec . A p p e n d ix 4 3 5 -3 7 , 7 5 lh C o n g . 1 s t S e ss . (1 9 3 7 ) ; 

S a m u e l H e n d e l, C h arles E van s H u gh es an d th e  

S u p rem e C ou rt 2 3 1 -3 2 (1 9 5 1 ) ; W ill ia m E . 

L e u c h te n b u rg , T h e S u p rem e C ou rt R eb orn 4 6 -4 7 

Q 9 9 5 ).

R a lp h F . F u c h s , “ Ju d ic ia l M e th o d a n d th e C o n s titu

t io n a l i ty o f  th e N .I .R .A .,”  2 0 S t. L o u is L . R ev . 1 9 9 , 

2 0 9 n .3 4 (1 9 3 5 ) (e m p h a s is m in e ) . S ee a lso C o m m e n t, 

“ C o n s titu t io n a l L a w — U n c o n s ti tu t io n a li ty o f  th e R a il

ro a d R e tire m e n t A c t— L im ita t io n o n P o w e r o f  C o n

g re ss O v e r th e In s tru m e n ta l i t ie s o f  In te rs ta te C o m

m e rc e ,”  3 5 C o lu m . L . R ev . 9 3 2 , 9 3 3 (1 9 3 5 ) (su g g e s t

in g th a t th e p o w e rs to ta x a n d sp e n d w e re “ b ro a d e r in  

sc o p e th a n th e c o m m e rc e p o w e r,”  a n d m ig h t th e re

fo re p e rm it c o n g re ss io n a l le g is la t io n c re a tin g a p e n

s io n sy s te m fo r ra i lw a y e m p lo y e e s) .
9 8 Id .
9 9

S ee N o te , “ C o n s titu t io n a l L a w — R a ilro a d R e tire

m e n t A c ts ,”  su p ra n o te 9 6 , a t 1 6 5 -6 6 , 1 7 0 .

A sk e d b y S e n a to r D u ffy  w h e th e r th e re v ise d R a il

ro a d R e tire m e n t A c t m e t th e o b je c tio n s ra ise d b y th e 

C o u r t in  A lto n , S e n a to r W a g n e r re sp o n d e d th a t A lto n 

“ w a s b a se d u p o n th e g ro u n d th a t w e h a d n o a u th o r ity , 

u n d e r th e p o w e r to re g u la te in te rs ta te c o m m e rc e , to  

re t ire o ld ra i lw a y e m p lo y e e s . . . .U n d e r th is b il l .  . . w e 

a re p ro c e e d in g o n a n e n tire ly d if fe re n t th e o ry , n a m e ly , 

th e p o w e r o f  C o n g re ss to im p o se ta x e s .”  7 9 C o n g . 

R ec . 1 3 6 4 6 , 7 4,h C o n g . 1s t S e ss . (A u g u s t 1 9 ,1 9 3 5 ) . In  

th e H o u se , R e p . M o n a g h a n p o in te d o u t th a t R o b e rts’  

A lto n o p in io n h a d h e ld “ th a t th e p o w e r ‘ to re g u la te
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c o m m e rc e’ d id n o t c a rry w ith  i t  th e p o w e r to p ro v id e 

p e n s io n s . H e d id n o t sa y w e c o u ld n o t p a y a n a n n u ity 

o u t o f  th e T re a su ry o f  th e U n ite d S ta te s . [T h a t] is th e 

th e o ry o f  th is b il l . ”  YXWVUTSRQPONMLKJIHGFEDCBAId . a t 1 3 6 7 1 .
1 0 1 4 9 S ta t. 9 6 7 (1 9 3 5 ) .

4 9 S ta t. 9 7 4 (1 9 3 5 ) .

I t  a ll b e g a n w h e n S e n a to r H a stin g s a sk e d w h y th e 

p ro v is io n s im p o s in g th e ta x e s a n d th e p ro v is io n s a u

th o r iz in g th e a p p ro p r ia t io n s w e re n o t a ll in  o n e b il l ,  a s 

th e y w e re in  th e S o c ia l S e c u r ity A c t. S e n a to r W a g n e r 

re sp o n d e d c ry p tic a l ly th a t i t  w a s “ a m a tte r o f  p ro c e

d u re .”  S e n a to r R o b in so n c a m e to W a g n e r’ s re sc u e , e x

p la in in g th a t “ N o rm a lly th e C o m m itte e o n In te rs ta te 

C o m m e rc e h a s ju r isd ic t io n o f  ra i lro a d p e n s io n le g is la

t io n . A lw a y s th e F in a n c e C o m m itte e h a s ju r isd ic t io n 

o f  ta x le g is la t io n . In  th e c a se o f  th e so c ia l-se c u r ity 

b il l ,  i t  w a s m y p e rso n a l th o u g h t th a t i t  w o u ld b e b e tte r 

to se p a ra te th e le g is la t io n , to h a v e th e a d m in is tra t iv e 

a n d o th e r p ro v is io n s in  o n e m e a su re , a n d th e ta x p ro

v is io n in  a se p a ra te m e a su re ; b u t th a t c o u rse w a s n o t 

fo l lo w e d . In  th e c a se o f  th e ra i lro a d p e n s io n s , th a t 

c o u rse is b e in g fo l lo w e d , a n d I  b e lie v e i t  is th e b e s t 

p ra c tic e .”  7 9 C o n g . R ec . 1 3 6 4 6 , 7 4 th C o n g . I s1 S e ss . 

(1 9 3 5 ) .

H a stin g s w a s n o t sa tis f ie d . “ M a y I in q u ire ,”  h e 

in q u ire d , “ w h e th e r th e re is a n y o b je c tio n to a d d in g a 

n e w t i t le  to th is b il l ,  in c lu d in g th e ta x , in s te a d o f  p a ss

in g a se p a ra te b il l? ”  “ Y e s ; th e re is a v a lid o b je c tio n ,”  

R o b in so n re sp o n d e d . “ [T ]h e S e n a te h a s n o p o w e r to  

o r ig in a te a re v e n u e m e a su re , a n d th e b o d y a t th e o th e r  

e n d o f  th e C a p ito l p ro b a b ly w o u ld ta k e th e v ie w  th a t 

w e w e re o r ig in a tin g a re v e n u e m e a su re i f  w e p u t in to  

th is b il l  a p ro v is io n fo r th e ta x to w h ic h th e S e n a to r is 

re fe rr in g .”  “ M a y I  in q u ire . . .w h y i t  w a s th a t th e H o u se 

m a d e th e se tw o se p a ra te b il ls?”  H a stin g s p e rs is te d . 

“ T h e re w a s n o re a so n w h y  th e H o u se c o u ld n o t a d d th e 

ta x in g fe a tu re to th e b il l .  W h y d id th e y n o t m a k e i t  in  

o n e b il l? ”  “ T h a t is th e b u s in e ss o f  th e H o u se ,”  w a s 

W a g n e r’ s c u r t i f  so m e w h a t ju v e n ile re sp o n se . Id . a t 

1 3 6 4 7 .

R o b in so n’ s ta c t ic w a s to re tu rn to th e th e m e o f  

c o m m itte e ju r isd ic t io n : “ M r. P re s id e n t,”  h e e x p la in e d , 

“ i t  m a y o r m a y n o t h a v e b e e n d u e to m y o w n su g g e s

t io n . I  fe lt th e n a n d s ti l l  fe e l th a t th e c o m m itte e w h ic h  

h a s ju r isd ic t io n o f  th e le g is la t io n to p ro v id e fo r p e n

s io n s , to w o rk o u t th e a d m in is tra t iv e fe a tu re s , is a 

d if fe re n t c o m m itte e f ro m  th a t w h ic h h a s th e ta x -ra is

in g a u th o r ity , a n d I  th in k th e c o u rse th a t h a s b e e n 

p u rsu e d is th e b e tte r c o u rse . O u r c o m m itte e fo rm u

la te d th e le g is la t io n— a c o m m itte e w h ic h is fa m il ia r 

w ith  th e su b je c t m a tte r o f  th is b il l .  T h e ta x in g c o m

m itte e , th e W a y s a n d M e a n s C o m m itte e , is c o m p o se d 

o f  m e n o f  e m in e n c e a n d o f  a b il i ty ; n e v e r th e le ss th e y 

h a v e n o t m a d e th e s tu d ie s a n d d o n o t p o sse ss th e k n o w l

e d g e o f  th is p a r t ic u la r su b je c t w h ic h is e sse n tia l to  

p ro p e r fo rm u la tio n o f  th e le g is la t io n . S o I  th in k th e 

c o u rse w h ic h th e H o u se h a s p u rsu e d is a g o o d o n e . I  a m 

p e r fe c tly w il l in g ,  i f  th e S e n a to r th in k s o th e rw ise , to  

h a v e h im  g e t th e m to re v e rse th e ir a c tio n i f  h e c a n d o 

so .”  Id .

W a g n e r h a d b y th is p o in t c a u g h t o n to R o b in so n’ s 

s tra te g y , a n d n o w c h im e d in : “ M r. P re s id e n t, le t m e 

sa y , in  l in e w ith  th e su g g e s tio n o f  th e S e n a to r f ro m  

A rk a n sa s , th a t l ik e th e In te rs ta te C o m m e rc e C o m

m itte e o f  th e S e n a te , th e In te rs ta te C o m m e rc e C o m

m itte e o f  th e H o u se la s t y e a r d e v o te d se v e ra l m o n th s 

to th e s tu d y o f  th is w h o le su b je c t. H e a r in g s c o v e re d a 

p e r io d o f  a t le a s t o n e m o n th . E x p e rts u p o n th is q u e s

t io n , th o se re p re se n tin g th e ra i lro a d p o in t o f  v ie w  a n d 

th o se re p re se n tin g th e e m p lo y e e s’  p o in t o f  v ie w , w e re 

h e a rd . In  v ie w  o f  th is lo n g s tu d y , i t  w o u ld se e m a lu d i

c ro u s p ro c e d u re to se n d th e m e a su re d e lib e ra te ly to  

a n o th e r c o m m itte e w h ic h w o u ld h a v e to b e g in th e 

h e a r in g s a ll o v e r a g a in a n d s tu d y th e q u e s tio n d e n o v o .”  

Id .

R o b in so n th e n la id b a re th e issu e H a stin g s h a d 

b e e n sn if f in g a ro u n d . “ I  a ssu re th e S e n a to r f ro m  D e la

w a re th a t th e c o u rse w h ic h h a s b e e n p u rsu e d d o e s n o t 

in v o lv e a n y le g e rd e m a in , i f  th a t is w h a t th e S e n a to r is 

in t im a tin g .”  “ I  a m g la d th e S e n a to r a ssu re s m e o f  th a t,”  

H a stin g s re p l ie d , “ b e c a u se I  a m  v e ry su sp ic io u s o f  i t ... In  

th is c a se a v e ry c le v e r th in g h a s b e e n d o n e , b y  d e s ig n o r 

o th e rw ise , w h ic h is to  se p a ra te th e g ra n tin g o f  a p e n s io n 

f ro m  th e le v y in g o f  th e ta x .... I  sa y th a t th a t in  m y  ju d g

m e n t m a k e s v e ry m u c h m o re c e r ta in th e c o n s ti tu t io n a li ty 

o f  th e tw o  a c ts , b u t I  sa y in  d o in g i t  S e n a to rs a re v io la t in g  

th e sp ir i t o f  th e C o n s titu t io n , a n d w h a t I  a m  try in g  to  f in d  

o u t is w h e th e r o r n o t i t  h a s b e e n d o n e d e lib e ra te ly a n d fo r  

th e p u rp o se o f  m a k in g m o re c e r ta in th e c o n s ti tu t io n a li ty 

o f  th e se tw o  b il ls .”  Id .

W a g n e r s tu c k w ith  R o b in so n’ s g a m e p la n , in s is t in g , 

“ I  k n o w  o f  n o su c h d e lib e ra te d e s ig n . I  th in k  a v e ry c le a r  

a n d p e rsu a s iv e e x p la n a tio n w a s m a d e a s to  w h y  th e tw o  

b il ls  w e n t to  th e se p a ra te c o m m itte e s .”  B u t R o b in so n , se e 

in g a fo re n s ic o p p o r tu n ity w h e re W a g n e r d id n o t, h a d 

sh if te d g ro u n d .

“ I f  th e S e n a to r f ro m  D e la w a re is in  sy m p a th y 

w ith  ra i lro a d p e n s io n le g is la t io n , i f  h e b e lie v e s th a t i t  

o u g h t to b e e n a c te d , h e c e r ta in ly c a n n o t o b je c t to a n y 

c o u rse th e C o n g re ss m ig h t d e c id e to ta k e w h ic h w o u ld 

te n d to su s ta in th e le g is la t io n a f te r i t  h a d b e e n p a sse d ,”  

h e c o n te n d e d . “ T h e re is n o th in g w ro n g , th e re is n o th

in g im m o ra l, a n d th e re is n o th in g tre a c h e ro u s in  se p a

ra t in g th e tw o su b je c ts . T h e y o u g h t to b e se p a ra te d fo r  

th e re a so n s w h ic h I  g a v e a fe w  m o m e n ts a g o .”  H e re h e 

re jo in e d W a g n e r. “ O n e c o m m itte e is fa m il ia r w ith  th e 

su b je c t m a tte r o f  o n e p h a se o f  th e le g is la t io n ; a n o th e r 

c o m m itte e is fa m il ia r w ith  th e su b je c t m a tte r o f  th e 

ta x le g is la t io n . Y e t th e S e n a to r f ro m  D e la w a re is su s

p ic io u s th a t th e re is so m e th in g w ro n g w ith  th e p o lic y  

o f  p a ss in g tw o b il ls— o n e a s a ta x b il l .  W e se ld o m p u t 

ta x le g is la t io n in  th e b il ls w e e n a c t fo r th e e x p e n d itu re 

o f  m o n e y . I t  w a s th e c o n s is te n t c o u rse w h ic h w a s p u r

su e d .”  Id . a t 1 3 6 4 7 -4 8 .

H e re S e n a to r B o ra h d ro v e h o m e R o b in so n’ s d e fe n se 

o f  se p a ra tin g th e b il ls a s a c o n s ti tu t io n a l s tra te g y . “ I  

u n d e rs ta n d th e q u e s tio n w h ic h is ra ise d h e re is to  w h a t 

th e e f fe c t c o n s ti tu t io n a lly w il l  b e b y  re a so n o f  p ro v id

in g th e tw o m e a su re s ,”  h e o b se rv e d . “ S u p p o se . . .th e 

le g is la t io n is b ro u g h t w ith in  th e C o n s titu t io n b y  re a so n 

o f  th a t fa c t, is i t  n o t o u r d u ty to  d o th a t v e ry th in g ?”  A t  th is 

p o in t W a g n e r a g a in c a u g h t u p to  h is c o lle a g u e s , h a lf a d

m itt in g  w h a t h e h a d d e n ie d a m o m e n t e a r l ie r . “ T h a t is  w h a t 

th e S e n a to r f ro m  A rk a n sa s su g g e s te d ,”  h e a g re e d , “ a n d I  

tr ie d to  su g g e s t th a t i f  w e a re f r ie n d s o f  th is m e a su re a n d 

a n x io u s to  p ro v id e a p e n s io n fo r  th e e m p lo y e e s , i f  th e S e n a

to r is r ig h t, th a t is th e v e ry c o u rse w h ic h w e o u g h t to  p u r

su e .”  Id . a t 1 3 6 4 8 .
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T h e re fo l lo w e d a c o llo q u y a m o n g S e n a to rs W a g n e r, 

F le tc h e r , a n d B a rk le y , in  w h ic h i t  w a s m a d e c le a r th a t th e 

p e n s io n s w e re to  b e p a id o u t o f  th e T re a su ry “ o u t o f  a n y 

fu n d s n o t o th e rw ise a p p ro p r ia te d ,”  a n d th a t w h ile th e ta x 

“ h a s b e e n f ig u re d o u t so a s to c o n fo rm to th e a c tu a r ia l 

re q u ire m e n ts”  o f  th e p e n s io n le g is la t io n , th e re w a s a “ th e o 

re t ic a l re la t io n sh ip b e tw e e n th e tw o”  b il ls , “ b u t n o t a d i

re c t c o n n e c tio n .”  YXWVUTSRQPONMLKJIHGFEDCBAId . 1 3 6 4 8 -4 9 . F o r a s im ila r d isc u ss io n in  

th e H o u se , see id . a t 1 3 6 7 0 -7 1 ( re m a rk s o f  M r.  H o ll is te r ) . 

T h is p ro m p te d S e n a to r T y d in g s to la u n c h th e se c o n d o f 

fe n s iv e a g a in s t th e p ro p o n e n ts’  c o n s ti tu t io n a l s tra te g y . 

T h ro u g h o u t th e d isc u ss io n th a t fo l lo w e d , T y d in g s n e v e r 

o n c e le t o n th a t h is su g g e s tio n , i f  a d o p te d , m ig h t c o m p ro

m ise th e c o n s ti tu t io n a l s tra te g y th a t la y  b e h in d th e se p a ra

t io n  o f  th e b il ls . N e v e rth e le ss , i t  c le a r ly w o u ld h a v e te n d e d 

to  d o so .

T y d in g s’ su g g e s tio n w a s to e a rm a rk th e ta x a n d 

p a y i ts p ro c e e d s in to a se p a ra te fu n d ra th e r th a n m ix 

in g th e m in  w ith  th e g e n e ra l re v e n u e . “ I  sh o u ld m u c h 

ra th e r h a v e th is fu n d se g re g a te d a n d th e re t ire m e n t 

b e n e f its p a id o u t o f  su c h fu n d th a n h a v e th e T re a su ry 

o f  th e U n ite d S ta te s , w ith o u t a n y l im ita t io n w h a tso

e v e r , b e c o m e th e so u rc e f ro m  w h ic h th e se p a y m e n ts 

a re to  b e m a d e ,”  sa id T y d in g s . “ I  b e lie v e i t  is e x tre m e ly 

b a d p o lic y to h a v e th e F e d e ra l G o v e rn m e n t m a d e th e 

b a n k to p a y p e n s io n s o f  th is c h a ra c te r . . . .”  Id . a t 

1 3 6 4 9 .

W a g n e r so u g h t to fe n d h im  o f f  b y v o u c h in g fo r  

th e p la n’ s a c tu a r ia l in te g r ity . “ T h e c a lc u la t io n s a re 

d e f in ite ly m a d e ; th e y a re p re d ic ta b le a s to th e a m o u n t 

w h ic h w il l  b e re q u ire d in  o rd e r to se c u re a so lv e n t fu n d 

fo r th e p a y m e n t o f  th e se p e n s io n s ; a n d a su f f ic ie n t ta x 

is im p o se d to se c u re th a t fu n d . S o w h e th e r i t  b e se g re

g a te d o r p u t in to th e g e n e ra l fu n d o f  th e T re a su ry is 

re a l ly a v e ry m in o r m a tte r .”  Id .

I f  i t  w a s su c h a m in o r m a tte r , T y d in g s re p l ie d , “ I  

ta k e i t  th e S e n a to r w o u ld h a v e n o p a r t ic u la r o b je c tio n 

to se g re g a tin g th e se fu n d s u n d e r th e R a ilro a d R e tire

m e n t B o a rd ?”  W a g n e r h e d g e d , p ro fe ss in g so lic i tu d e 

fo r e m p lo y e e s o f  th e T re a su ry D e p a rtm e n t: “ I  sh o u ld 

w a n t to c o n su lt th e T re a su ry a u th o r it ie s . I  th in k p e r

h a p s su c h se g re g a tio n w o u ld im p o se u p o n th e T re a

su ry D e p a rtm e n t u n n e c e ssa ry b o o k k e e p in g a n d u n

n e c e ssa ry w o rk . I t  is a m a tte r th a t I  d o n o t re g a rd a s 

v e ry im p o r ta n t, so lo n g a s th e c a lc u la t io n s a re d e f i

n ite ly m a d e , a n d th a t c a n b e d o n e .”  T y d in g s th e n e x

p re sse d h is w ish th a t W a g n e r “ a t th e v e ry f i rs t o p p o r

tu n ity . . .c o n su lt th e T re a su ry a b o u t th e a d v isa b il i ty o f  

h a v in g th e se m o n e y s se g re g a te d in to  a se p a ra te fu n d ,”  to  

w h ic h W a g n e r re sp o n d e d , “ V e ry w e ll.”  “ I  a m c e r ta in ,”  

T y d in g s p e rs is te d , “ i f  th e b il l  w e re n o w  so w o rd e d th a t i t  

w o u ld a ttra c t su p p o r t w h ic h o th e rw ise m ig h t n o t b e p re se n t. 

I  th in k  so m e S e n a to rs fe e l th a t a m a tte r th a t is e x tra n e o u s 

to  th e G o v e rn m e n t su c h a s th e se fu n d s , o n ly  b e in g a d m in

is te re d b y  th e G o v e rn m e n t, o u g h t n o t to  b e c o n fu se d w ith  

th e g e n e ra l re v e n u e s o f  th e G o v e rn m e n t.”  Id .

H e re W a g n e r b e c a m e c o n c i l ia to ry . “ I  m a y sa y th a t th e 

S e n a to r ra ise s a q u e s tio n re a l ly w o rth w h ile ,”  h e c o n c e d e d . 

“ U n d e r th is b il l  a c o m m iss io n is to  b e a p p o in te d to  m a k e 

a n in v e s tig a tio n o f  a ll th e m a tte rs th a t re la te to  th is w h o le  

su b je c t.... T h e c o m m iss io n m a y , a m o n g o th e r th in g s , s tu d y 

th e v e ry q u e s tio n w h ic h th e S e n a to r h a s ra ise d . F u rth e r

m o re , th e c o m m iss io n is to  re p o r t to  th e C o n g re ss o n Ja n u

a ry 1 n e x t, w h ic h w il l  b e 3 m o n th s p r io r to  th e e f fe c tiv e

d a te o f  th is p a r t ic u la r a c t; so th a t a m p le t im e w il l  b e a f

fo rd e d to  s tu d y th a t v e ry q u e s tio n .”  Id .

N o t q u ite sa tis f ie d , T y d in g s re p l ie d : “ E v e n so , i f  I  m a y 

so a sk th e S e n a to r , I  re q u e s t th a t h e a sc e r ta in i f  th e T re a

su ry w o u ld lo o k  w ith  fa v o r u p o n i t ;  a n d i f  th e T re a su ry 

sh o u ld lo o k  w ith  fa v o r u p o n i t  a n d th e a u th o r o f  th e b il l  

sh o u ld d o so , I  sh o u ld l ik e  to  se e su c h a p ro v is io n in c o rp o

ra te d in to th e la w . I f  su b se q u e n tly a f te r th e e x a m in a tio n 

sh a ll h a v e b e e n m a d e , h e sh o u ld f in d  th a t th e m o n e y sh o u ld 

b e c o v e re d in to  th e g e n e ra l fu n d fo r  o n e re a so n o r  a n o th e r , 

th a t w o u ld b e a d if fe re n t th in g . I  d o n o t l ik e  to  s ta r t th e b il l  

o u t in  th a t fo rm  i f  i t  c a n b e a v o id e d .”  A t  th is p o in t W a g n e r 

a sk e d to  b e le t o f f  th e h o o k . “ A t  th is la te d a te ,”  h e re p l ie d 

to  T y d in g s , “ I  h o p e th e S e n a to r w il l  n o t p re ss th e su g g e s

t io n , b e c a u se th e c o m m iss io n w il l  b e in  a p o s it io n to  s tu d y 

th e q u e s tio n a n d to  re p o r t to  u s b e fo re a n y ta x is im p o se d 

in  a c c o rd a n c e w ith  th e d e s ig n o f  th is b il l . ”  Id .

T y d in g s d id n o t p re ss th e su g g e s tio n , b u t H a stin g s  

re jo in e d th e c o llo q u y to su g g e s t th a t se g re g a tio n o f  

th e fu n d s ra th e r th a n p a y m e n t o f  th e p e n s io n s o u t o f  

th e T re a su ry w o u ld b e fa ta l to th e sc h e m e’ s c o n s ti tu

t io n a l i ty . W a g n e r a tte m p te d to c u t H a stin g s sh o r t. 

“ T h e re is n o n e e d o f  g o in g in to th a t; I k n o w th e 

S e n a to r’ s p o in t o f  v ie w  f ro m  th e s ta n d p o in t o f  th e la w  

u p o n th is su b je c t; b u t th e re is n o n e e d o f  o u r p u rsu in g 

i t  a n y fu r th e r . T h e c o u r ts w il l  f in a l ly  h a v e to sp e a k 

u p o n th a t q u e s tio n .”  Id . a t 1 3 6 4 9 -5 0 .

B u t H a stin g s h a d to h a v e th e la s t w o rd s , a n d th e y 

d r ip p e d w ith  b a re ly c o n c e a le d sa rc a sm a n d d isd a in . “ M r.  

P re s id e n t, I  th in k th is m e th o d o f  le g is la t in g is e s ta b

l ish in g a n e x c e e d in g ly b a d p re c e d e n t. I  w a s d e lig h te d 

to h e a r th e S e n a to r f ro m  N e w Y o rk  [M r .  W A G N E R ] 

su g g e s t th a t i t  w a s n o t d e s ig n e d ly d o n e . I  h a d th e d is

t in c t im p re ss io n th a t th e S o c ia l S e c u r ity A c t, a s to th e 

c o n s ti tu t io n a li ty o f  w h ic h m a n y o f  u s h a d se r io u s d o u b t, 

w a s d iv id e d in to se p a ra te t i t le s b e c a u se th e fe a r w a s 

e x is te n t th a t i f  th e fu n d w e re se g re g a te d , a s th e S e n a

to r f ro m  M a ry la n d [M r .  T Y D IN G S ] su g g e s te d h e w o u ld 

l ik e  to se e d o n e , th e re w o u ld b e v e ry g ra v e d a n g e r o f  

th e a c t b e in g d e c la re d to b e u n c o n s ti tu t io n a l. . . . w h e n 

I  fo u n d in  th e se tw o b il ls th a t th e tw o p ro p o sa ls a re 

se p a ra te d e n tire ly , I  re a c h e d th e c o n c lu s io n th a t so m e  

sm a rt p e rso n h a d p ro b a b ly th o u g h t h e w o u ld b e a b le to  

c irc u m v e n t th e C o n s titu t io n in  th a t w a y . I w a s n o t 

c e r ta in a n d I  a m n o t n o w c e r ta in w h e th e r th e S u p re m e 

C o u rt m a y ta k e th e tw o a c ts to g e th e r in  o rd e r to d e

te rm in e w h e th e r b o th o r e ith e r m a y b e c o n s ti tu t io n a l.

“ A s a n i l lu s tra t io n , w h e n w e p a ss th e se c o n d b il l  

p ro v id in g fo r a ta x u p o n ra i lro a d s , th e re is n o d o u b t 

th a t n o th in g in  th a t m e a su re w il l  sh o w th e p u rp o se fo r  

w h ic h th e ta x is le v ie d . T h e F e d e ra l G o v e rn m e n t m a y 

ta k e i t , m a y p a y th e p e n s io n s d u e th e W o rld W a r 

v e te ra n s , m a y u se i t  fo r re l ie f , m a y u se i t  to a ss is t th e 

fa rm e rs , m a y u se i t  a s th e F e d e ra l G o v e rn m e n t m a y 

u se a n y o th e r p a r t o f  th e g e n e ra l fu n d w h ic h c o m e s 

in to th e F e d e ra l T re a su ry . T h a t is u n d o u b te d ly tru e . 

T h e re is n o e a rm a rk to th e ta x a tio n . . . .B u t th e q u e ry 

I  h a v e in  m in d is w h e th e r o r n o t th e S u p re m e C o u rt m a y 

lo o k  a t th e tw o  a c ts a n d d e te rm in e th a t th e ta x w a s le v ie d 

fo r  a p u rp o se .

“ I d o n o t ra ise th e o b je c tio n h e re fo r a n y o th e r 

re a so n th a n to c a u tio n th e S e n a te a g a in s t th is k in d o f  

le g is la t io n w h ic h se p a ra te s a ta x b il l  f ro m  th e p u rp o se 

o f  th e ta x i tse lf . I th in k u n le ss w e c a n c o m b in e th e
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tw o , a n d sa fe ly c o m b in e th e tw o , w e o u g h t n o t to  

e n a c t i t  a t a ll . I  a m n o t in  fa v o r o f  c irc u m v e n tin g th e 

sp ir i t o f  th e C o n s titu t io n in  a n y w a y , W e h a v e d e v e l

o p e d n e w a n d im p o r ta n t m in d s re c e n tly . T h e y h a v e 

n e w id e a s . I t  se e m s to m e th a t th is is o n e id e a w h ic h 

th e y m ig h t b e a b le to ‘ p u t o v e r .’ I  a m g la d , in  v ie w  o f  

th a t th o u g h t, to h e a r th e S e n a to r f ro m  N e w Y o rk  [M r .  

W A G N E R ] sa y i t  w a s n o t d o n e d e s ig n e d ly , th a t i t  w a s 

n o t fo r a n y su c h p u rp o se a s th a t.

“ W ith  th a t s ta te m e n t in  th e re c o rd I  a ssu m e th e 

S u p re m e C o u rt, w h e n th e y c o m e to c o n s id e r o n e o f  

th e se a c ts , w il l  fe e l ju s t i f ie d in  c o n s id e r in g b o th o f  

th e m a n d re a d in g th e re c o rd in  o rd e r to a sc e r ta in 

w h e th e r o r n o t w e h a v e d o n e a la w fu l th in g .”  YXWVUTSRQPONMLKJIHGFEDCBAId . a t 

1 3 6 5 2 .

In  th e H o u se , R e p . M e rr it t e c h o e d H a stin g s’ o b

je c t io n s . “ M r. S p e a k e r , I  d o n o t p ro p o se to m a k e a n y 

g e n e ra l sp e e c h o r a rg u m e n t a g a in s t th is b il l ,  b u t I  th in k  

th e M e m b e rs o f  th e H o u se , i f  th e y d o n o t a p p re c ia te 

a lre a d y w h a t i t  is p ro p o se d to d o , sh o u ld h a v e i t  c a lle d 

to th e ir a tte n tio n . W h a t w e a re d o in g to d a y is to re e n

a c t a p a r t o f  a b il l  w h ic h h a s a lre a d y b e e n d e c la re d 

u n c o n s ti tu t io n a l. T h e w a y i t  is p ro p o se d to a v o id th e 

d e c is io n o f  th e S u p re m e C o u rt is to d iv id e th e b il l  in to  

tw o b il ls , a n d p a ss th is b il l ,  w h ic h g iv e s th e p e o p le w h o 

a re a f fe c te d b y i t , a g e n e ra l c la im  o n th e U n ite d S ta te s 

T re a su ry ; a n d th e n th is a f te rn o o n to p a ss a n a p p ro

p r ia t io n b il l  to c o v e r th e su p p o se d e x p e n se w h ic h w il l  

b e in c u rre d b y th is p e n s io n b il l . ”  Id . a t 1 3 6 7 3 . S ee a lso 

re m a rk s o f  R e p . H o ll is te r , id . a t 1 3 6 7 1 .

A lto n R . C o . v . R a ilro a d R etirem en t B o a rd , 1 6 F . S u p p . 

9 5 5 (D is t. D .C ., 1 9 3 6 ) .
1 0 5 Id . a t 9 5 6 -5 7 .

“ T h e tw o  ta k e n to g e th e r so d o v e ta i l in to  o n e a n o th e r a s 

to  c re a te a c o m p le te sy s te m , su b s ta n tia l ly th e sa m e a s th a t 

c re a te d b y  th e R a ilro a d R e tire m e n t A c t o f  1 9 3 4 . . . . T h e 

p ro v is io n s o f  th e tw o a c ts in  q u e s tio n a re so in te r re la te d 

a n d in te rd e p e n d e n t th a t e a c h is a n e c e ssa ry p a r t o f  o n e 

e n tire sc h e m e . T h is is n o t o n ly  a p p a re n t f ro m  th e te rm s o f  

th e a c ts th e m se lv e s , b u t is sh o w n b y  th e ir le g is la t iv e h is

to ry . I t  w a s c le a r ly th e in te n tio n o f  C o n g re ss th a t th e p e n

s io n sy s te m c re a te d b y  th e R e tire m e n t A c t sh o u ld b e su p

p o r te d b y  th e ta x e s le v ie d u p o n th e c a rr ie rs a n d th e ir e m

p lo y e e s .”  Id . a t 9 5 6 . “ In  th e c a se a t b a r .. .th e in te r lo c k in g 

a n d in te rd e p e n d e n t p ro v is io n s o f  th e tw o a c ts a n d th e ir 

le g is la t iv e h is to ry d o sh o w a n a tte m p t to  a c c o m p lish u n

d e r c e r ta in o f  i ts p o w e rs a n e n d w h ic h h a s b e e n h e ld to  b e 

u n c o n s ti tu t io n a l.”  Id . a t 9 5 7 . “ [F ] ro m  w h a t h a s b e e n sa id 

i t  n e c e ssa r i ly fo l lo w s th a t th e tw o  a c ts a re in se p a ra b le p a r ts 

o f  a w h o le , th a t C o n g re ss w o u ld n o t h a v e e n a c te d o n e w ith 

o u t th e o th e r , th a t th e ta x e s le v ie d u n d e r th e ta x a c t a re th e 

c o n tr ib u tio n s re q u ire d u n d e r th e a c t o f  1 9 3 4 ... .T h is b e

in g  tru e , i t  is c le a r th a t u n d e r th e v ie w s o f  th e S u p re m e 

C o u rt in  th e A lto n c a se th e ta x in g a c t tra n sc e n d s th e p o w 

e rs o f  C o n g re ss . T h e p e n s io n sy s te m so c re a te d is su b s ta n

t ia l ly  th e sa m e a s th a t c re a te d b y  th e a c t o f  1 9 3 4 , a n d , a p a r t 

f ro m  i ts  u n c o n s ti tu t io n a li ty a s a w h o le , su b je c t to  th e sa m e 

o b je c tio n s in  c e r ta in p a r t ic u la rs a s th o se p o in te d o u t b y  

th e S u p re m e C o u rt in  th a t c a se .”  Id . a t 9 5 8 . T h e c o u r t id e n

t i f ie d  so m e o f  th o se p a r t ic u la rs id . a t 9 5 9 .

T h e c o u r t re je c te d th e c la im  th a t th e tw o a c ts h a d to  

b e c o n s id e re d e n tire ly se p a ra te ly b e c a u se “ th e fu n d s a r is

in g  f ro m  th e ta x in g a c t a re n o t ‘ e a r m a rk e d ,’  n o t k e p t a s a 

se p a ra te fu n d fo r  th e p a y m e n t o f  p e n s io n s p ro v id e d fo r  in

th e R e tire m e n t A c t.... [T ]h e  p u rp o se o f  C o n g re ss in  p a ss

in g [ th e T a x in g A c t]  is c le a r ly a s sh o w n ... to p ro v id e 

fu n d s fo r  p e n s io n s ... a n d n o t to  p ro v id e fo r  th e e x p e n se s 

o f  th e g o v e rn m e n t.”  T h a t b e in g so , “ i t  w o u ld se e m to  b e 

im m a te r ia l w h e th e r th e fu n d s ra ise d b y  th e ta x a c t a re to  

b e se g re g a te d in  th e T re a su ry ; th a t w o u ld b e a m e re m a tte r 

o f  b o o k k e e p in g , a n d w o u ld n o t a f fe c t th e r ig h t o f  th e ta x

p a y e r .”  Id . a t 9 5 7 .

S e v e ra l c o m m e n ta to rs h a d p re d ic te d th is fa te fo r  th e 

1 9 3 5 p e n s io n le g is la t io n . S ee, e .g ., “ C o n s titu t io n a l L a w —  

R a ilro a d R e tire m e n t A c t,”  su p ra n o te 9 6 , a t 4 9 9 ,5 0 1 ; “ C o n

s ti tu t io n a l L a w D u e P ro c e ss— In te rs ta te C o m m e rc e—  

P o w e r o f  C o n g re ss to  P ro v id e fo r  C o m p u lso ry R e tire m e n t 

a n d P e n s io n S y s te m fo r  C a rr ie rs ,”  su p ra n o te 9 6 , a t 5 5 - 

5 6 ; “ T h e R a ilro a d R e tire m e n t A c ts ,”  su p ra n o te 9 6 , a t 5 8 - 

5 9 ; "C o n s ti tu t io n a l L a w — R a ilro a d R e tire m e n t A c ts ,”  su

p ra  n o te 9 6 , a t 1 7 3 .
1 0 7

T h is is re p o r te d in  B . &  O . R . C o . v . M a g ru d er , 7 7 F . 

S u p p . 1 5 6 , 1 5 6 -5 7 (D . M d ., 1 9 4 8 ) .

A s R e p . L e a , C h a irm a n o f  th e H o u se C o m m itte e o n 

In te rs ta te a n d F o re ig n C o m m e rc e e x p la in e d in  in tro 

d u c in g th e R a ilro a d R e tire m e n t A c t, “ R e p re se n ta tiv e s 

o f  th e 2 1 s ta n d a rd ra i lw a y e m p lo y e e s’ o rg a n iz a tio n s 

re p re se n tin g su b s ta n tia l ly a ll ra i lw a y e m p lo y e e s o n 

c la ss I  ra i lro a d s p a r t ic ip a te d in  th e n e g o tia t io n s . R a il

w a y m a n a g e m e n t re p re se n tin g 9 8 1 /2 p e rc e n t o f  th e 

to ta l m ile a g e o f  c la ss 1 ra i lw a y s o f  th e U n ite d S ta te s 

p a r t ic ip a te d in  th e n e g o tia t io n s . C la ss 1 ra i lro a d s , a s 

th e m e m b e rsh ip o f  th e H o u se is a w a re , e m b ra c e e v e ry 

ra i lro a d w h o se a n n u a l in c o m e is o v e r $ 1 ,0 0 0 ,0 0 0 .

“ M e m b e rs o f  th e F e d e ra l R a ilro a d R e tire m e n t 

B o a rd p a r t ic ip a te d w ith  re p re se n ta tiv e s o f  th e m a n

a g e m e n t a n d m e n in  th e se c o n fe re n c e s . F in a l ly a n 

a g re e m e n t w a s re a c h e d , th e su b s ta n c e o f  w h ic h w a s 

e m b o d ie d in  a b il l  b ro u g h t b e fo re th e In te rs ta te a n d 

F o re ig n C o m m e rc e C o m m itte e o f  th e H o u se . A s a 

re su lt o f  th e h e a r in g s a n d fu r th e r c o n s id e ra tio n o f  th a t 

m e a su re b y o u r c o m m itte e a n u m b e r o f  c h a n g e s w e re 

m a d e w h ic h w e re a p p ro v e d b y th e se tw o g ro u p s a n d  

e m b o d ie d in  th e b il l  n o w  p re se n te d to th e H o u se .”  8 1 

C o n g . R ec . 6 0 8 0 -8 1 , 7 5,h C o n g . I s* S e ss . (Ju n e 2 1 , 

1 9 3 7 ) . T h e C o m m itte e R e p o rts s im ila r ly n o te d th a t 

“ T h e p e n d in g b il l  h a s re c e iv e d th e e n d o rse m e n t o f  

b o th th e la b o r o rg a n iz a tio n s a n d th e c a rr ie rs , e x p re sse d 

in  h e a r in g s b e fo re th e c o m m itte e .”  H . R e p . N o . 1 0 7 1 , 

7 5th C o n g . 1s t S e ss ., a t 2 (1 9 3 7 ) . S ee a lso S . R e p . N o . 

8 1 8 , 7 5 lh C o n g . 1s t S e ss ., a t 2 (1 9 3 7 ) , w h ic h a d o p te d 

th e H o u se re p o r t a s i ts o w n .

A s R e p re se n ta tiv e D o u g h to n e x p la in e d , “ T h e 

m a tte r w a s g iv e n lo n g a n d p a in s ta k in g c o n s id e ra tio n , 

a n d w a s th o ro u g h ly d isc u sse d w ith  th e e m p lo y e rs , th e 

e m p lo y e e s , a n d re p re se n ta tiv e s o f  th e T re a su ry D e

p a r tm e n t. A fte r lo n g a n d d e lib e ra te c o n s id e ra tio n th e 

m e a su re n o w  h a s u n a n im o u s su p p o r t. I t  is a g re e d to b y  

th o se w h o w il l  p a y th e ta x , i t  is a c c e p ta b le to th e 

T re a su ry o f  th e U n ite d S ta te s , a n d i t  h a s th e u n a n i

m o u s su p p o r t o f  th e C o m m itte e o n W a y s a n d M e a n s .”  

8 1 C o n g . R ec . 6 3 0 2 , 7 5th C o n g . 1s t S e ss (Ju n e 2 4 , 1 9 3 7 ) . 

“ R e p re se n ta tiv e s o f  th e ra i lro a d m e n , re p re se n te d b y  

M r. G e o rg e H a rr iso n , p re s id e n t o f  th e 2 1 b ro th e rh o o d s , 

c a m e b e fo re o u r c o m m itte e ,”  n o te d R e p re se n ta tiv e 

Je n k in s , “ a n d in d ic a te d th a t th e y fa v o re d th is le g is la

t io n . T h e ra i lro a d e x e c u tiv e s , re p re se n te d b y M r. 

F le tc h e r , a c a p a b le a n d a b le re p re se n ta tiv e , s ta te d th a t
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th e y , to o , w e re in  fa v o r o f  th is le g is la t io n .”  YXWVUTSRQPONMLKJIHGFEDCBAId . a t 6 3 0 3 . 

R e p re se n ta tiv e W o lv e r to n re p o r te d th a t th e D is tr ic t C o u rt’ s 

in ju n c tio n “ p ro m p te d th e P re s id e n t to  su g g e s t to  re p re se n

ta t iv e s o f  ra i lro a d la b o r o rg a n iz a tio n s a n d ra i lro a d m a n

a g e m e n t th a t a n e f fo r t b e m a d e to  w o rk  o u t b e tw e e n th e m 

a re t ire m e n t p la n w h ic h w o u ld b e m u tu a lly sa tis fa c to ry .

“ In  a c c o rd a n c e w ith  th e su g g e s tio n o f  th e P re s id e n t, a 

c o m m itte e w a s a p p o in te d b y  th e A sso c ia t io n o f  A m e r ic a n 

R a ilro a d s to c o n fe r w ith  a c o m m itte e a p p o in te d b y th e 

R a ilw a y L a b o r E x e c u tiv e s A sso c ia t io n , re p re se n tin g th e 

e m p lo y e e s . A s a re su lt o f  th e c o n fe re n c e s h e ld b y th e se  

tw o  re p re se n ta tiv e g ro u p s th e p la n o f  re t ire m e n t w a s a g re e d 

u p o n a n d is e m b o d ie d in  a m e n d m e n ts to  th e e x is t in g la w . 

T h e b il l  n o w  b e fo re th e H o u se . .. re p re se n ts th a t p la n a s 

a g re e d u p o n b y  th e c a rr ie rs a n d th e ir e m p lo y e e s a n d a p

p ro v e d b y  th e C o m m itte e o n In te rs ta te a n d F o re ig n C o m

m e rc e a f te r c a re fu l s tu d y a n d e x te n s iv e h e a r in g s . T h e e n

a c tm e n t o f  th is b il l  in  i ts p re se n t fo rm  h a s b e e n a g re e d 

u p o n b y a ll th e in te re s te d p a r t ie s .”  T h e b il l  “ re p re se n ts 

a b so lu te a n d c o m p le te u n a n im ity o f  th o u g h t a n d d e s ire 

b e tw e e n m a n a g e m e n t a n d m e n . T h e re is n o fe a tu re o f  th is 

b il l  th a t p re se n ts a n y c o n tro v e rsy o r d isa g re e m e n t a s b e

tw e e n th e se tw o p a r t ie s . E v e ry p ro v is io n h a s th e su p p o r t 

o f  b o th w ith o u t a n y re se rv a tio n o n th e p a r t o f  e ith e r . I t  

re p re se n ts a u n if ie d e f fo r t to  p ro d u c e le g is la t io n th a t w il l  

b e sa tis fa c to ry a n d m u tu a lly b e n e f ic ia l, a n d c o m e s b e fo re 

th e H o u se w ith  th e u n ite d su p p o r t o f  ra i lro a d m a n a g e m e n t 

a n d a ll  th e s ta n d a rd b ro th e rh o o d s .”  Id . a t 6 0 8 4 -8 5 . S ee a lso 

id . a t 6 3 0 2 ( re m a rk s o f  R e p . S n e ll) ; id . a t 6 0 8 5 -8 6 ( re

m a rk s o f  R e p . M a rtin o f  C o lo ra d o ) ; id . a t 6 0 8 7 ( re m a rk s 

o f  R e p . M a p e s) ; id . a t 6 0 8 7 -8 8 ( re m a rk s o f  R e p . C o le o f  

M a ry la n d ) ; id . a t 6 0 8 9 ( re m a rk s o f  R e p . M e a d ); id . a t 6 0 9 2 

( re m a rk s o f  R e p . R a y b u rn ) ; id . a t 6 2 2 2 ( re m a rk s o f  S e n . 

W a g n e r) ; id . a t 6 2 2 4 ( re m a rk s o f  S e n . W h e e le r) ; id . a t 6 2 2 7 

( re m a rk s o f  S e n . B a rk le y ) .

S p o n so rs a lso e x p la in e d th e c o n s ti tu t io n a l th e o ry o f  

th e p la n , a n d th e re a so n s w h y  i t  w a s b e in g e n a c te d a s tw o  

b il ls  ra th e r th a n o n e . R e p re se n ta tiv e Je n k in s e x p la in e d th a t 

“ I t  w a s th o u g h t a d v isa b le to  d iv id e th e se b il ls  a n d p e rm it 

th e b il l  p ro v id in g th e a m o u n t th e ra i lro a d s sh o u ld p a y a n d 

th e m a n n e r o f  p a y m e n t a n d a ll in c id e n ts th e re to to  b e c o n 

s id e re d b y  th e W a y s a n d M e a n s C o m m itte e , w h ic h o f  r ig h t 

sh o u ld c o n s id e r i t .  A n d  i t  w a s a lso th o u g h t a d v isa b le th a t 

a n o th e r b il l  sh o u ld b e in tro d u c e d p ro v id in g w h o sh o u ld b e 

e n tit le d to d ra w th is p e n s io n a n d h o w m u c h e a c h c la ss 

sh o u ld d ra w , a n d a lso to  p ro v id e w h a t a g e m e n sh o u ld b e 

re q u ire d o r b e e lig ib le to  d ra w th e p e n s io n .”  Id . a t 6 0 9 1 .

In  th e S e n a te , S e n a to r D a v is e x p la in e d th a t “ T h e m e a 

su re n o w  b e fo re u s is n o t p re d ic a te d u p o n th e p o w e r to  

re g u la te c o m m e rc e , b u t u p o n tw o se p a ra te a n d d is t in c t 

p o w e rs v e s te d b y  th e C o n s titu t io n in  C o n g re ss , n e ith e r o f  

w h ic h w a s in v o lv e d in  th e c a se h o ld in g th e R e tire m e n t A c t 

o f  1 9 3 4 to  b e v o id .

“ T h e m e a su re n o w b e fo re u s is p re d ic a te d u p o n 

th e r ig h t o f  C o n g re ss to a p p ro p r ia te m o n e y . S e c tio n 

1 2 a u th o r iz e s a n a p p ro p r ia t io n fo r th e p u rp o se s o f  th e 

b il l  o u t o f  th e T re a su ry o f  th e U n ite d S ta te s . T h is 

a p p ro p r ia t io n is n o t p a y a b le o u t o f  a n y p a r t ic u la r fu n d , 

n o r o u t o f  a n y m o n e y e a rm a rk e d fo r th a t p u rp o se .”  

Id . a t 6 2 2 7 . S ee a lso id . a t 6 3 0 3 ( re m a rk s o f  R e p . 

Je n k in s ) .

In  th e H o u se th e re w a s a m ild  re p r ise o f  th e c o llo

q u y S e n a to rs W a g n e r, R o b in so n , H a stin g s , a n d T y d in g s 

h a d h e ld in  th e S e n a te tw o y e a rs e a r l ie r . R e p re se n ta

t iv e F ish a sk e d : “ Is a n y o f  th is m o n e y e a rm a rk e d fo r  

th is p u rp o se w h e n i t  g o e s in to th e T re a su ry ?”

R e p re se n ta tiv e F re d V in so n re p l ie d th a t i t  w a s n o t. 

“ T h is is a ta x in g b il l  th a t p ro d u c e s re v e n u e c o lle c te d 

b y th e B u re a u o f  In te rn a l R e v e n u e . T h e re v e n u e s g o 

d ire c tly in to th e F e d e ra l T re a su ry , th e g e n e ra l fu n d o f  

th e T re a su ry .”  F ish re sp o n d e d , “ I  s im p ly w a n t to a sk 

th e g e n tle m a n i f  th e re is a n y re a so n w h y th is m o n e y 

sh o u ld n o t b e e a rm a rk e d fo r th is sp e c if ic p u rp o se .”

V in so n re p l ie d th a t “ S o fa r a s th is a c t is c o n c e rn e d , 

th e a c t c o v e rs th e m o n e y in to th e T re a su ry o f  th e 

U n ite d S ta te s . C o n g re ss h a s th e p o w e r to a p p ro p r ia te 

th is m o n e y ju s t a s th e y a p p ro p r ia te a ll o th e r m o n e y 

th a t g o e s in to th e g e n e ra l fu n d o f  th e T re a su ry .”

T h is w a s u n re sp o n s iv e , a n d F ish to ld V in so n so . 

“ B u t th e g e n tle m a n h a s n o t a n sw e re d m y q u e s tio n . 

W h y sh o u ld i t  n o t b e e a rm a rk e d ?”

T h e fu tu re C h ie f Ju s tic e a n sw e re d : “ B e c a u se , f ro m  

th e b e g in n in g o f  o u r G o v e rn m e n t, u n ti l n o w , a s I  a m 

in fo rm e d , th e p o lic y o f  th e T re a su ry h a s n e v e r b e e n 

to e a rm a rk m o n e y c o m in g in to th e g e n e ra l fu n d o f  th e 

T re a su ry . . . .”  B u t “ W h a t a b o u t th e C o n g re ss?”  re

to r te d F ish . “ C a n n o t C o n g re ss d o th a t?”  H e re V in so n  

w a s f in a l ly  fo r th c o m in g : “ I  re c a l l o n e in s ta n c e w h e n 

th e C o n g re ss a tte m p te d to c o lle c t ta x e s fo r a sp e c ia l 

p u rp o se , w h ic h m a y b e c h a ra c te r iz e d a s e a rm a rk in g—  

i t  w a s th e A g r ic u ltu ra l A d ju s tm e n t A c t. T h e p ro c e ss

in g ta x e s w e re h e ld b y th e S u p re m e C o u rt to b e a n 

e x a c tio n w h ic h , u n d e r th e a c t, d id n o t g o in to th e 

g e n e ra l fu n d o f  th e T re a su ry , b u t w e re u se d fo r a sp e

c if ic  p u rp o se w h ic h th e S u p re m e C o u rt h e ld to b e b e

y o n d c o n g re ss io n a l p o w e r. I  a m c e r ta in th a t m y f r ie n d 

f ro m  N e w Y o rk  w il l  re c o g n iz e th a t a re c u rre n c e o f  

th a t so r t o f  th in g is n o t d e s ira b le . S o I  re p e a t th a t th is  

a c t is w h a t i t sa y s i t is— th e C a rr ie rs T a x in g A c t o f  

1 9 3 7— a re v e n u e b il l  in  w h ic h th e re v e n u e w il l  b e c o l

le c te d b y th e B u re a u o f  In te rn a l R e v e n u e , a s o th e r 

ta x e s a re c o lle c te d , a n d th e y w il l  b e c o m e p a r t a n d 

p a rc e l o f  th e g e n e ra l fu n d o f  th e T re a su ry o f  th e U n ite d 

S ta te s .” Id . a t 6 3 0 3 -4 .

I f  M r. F ish th o u g h t th a t su c h a re c u rre n c e w o u ld 

h a v e b e e n d e s ira b le , h e d id n o t sa y so . D e b a te c o n

c lu d e d a n d th e b il l  w a s p a sse d w ith o u t a re c o rd v o te . 

Id . a t 6 3 0 4 . T h e b il l  p a sse d th e S e n a te w ith o u t d e b a te 

a n d w ith o u t a re c o rd v o te . Id . a t 6 3 4 5 .
1 0 9

R e m a rk s o f  S e n . D a v is , id . a t 6 2 2 7 . T h is e c h o e d th e 

e n c o m iu m s o f  th e C o m m itte e R e p o rts , w h ic h s ta te d : 

“ w e w ish to c o m m e n d b o th th e c a rr ie rs a n d th e e m

p lo y e e s u p o n th e g re a t a b il i ty  th e y h a v e sh o w n to  

a d ju s t m a tte rs o f  th is so r t th ro u g h n o rm a l p ro c e ss o f  

c o lle c t iv e b a rg a in in g . T h e a g re e m e n t a s to th is m e a

su re c o n s ti tu te s a la n d m a rk in  th e h is to ry o f  in d u s tr ia l 

re la t io n s in  th is c o u n try .”  H . R e p . N o . 1 0 7 1 , 7 5th C o n g . 1s t 

S e ss ., a t 2  (1 9 3 7 ) ; see a lso S . R e p . N o . 8 1 8 ,7 5 th C o n g . 1 s t 

S e ss ., a t 2 (1 9 3 7 ) . C h a irm a n L e a e c h o e d th e se v ie w s o n 

th e f lo o r  o f  th e H o u se : “ T h is is  th e m o st fa r - re a c h in g a g re e

m e n t e v e r e n te re d in to  b e tw e e n c a p ita l a n d la b o r in  th is o r 

a n y o th e r c o u n try .”  8 1 C o n g . R ec . 6 0 8 1 ,7 5th  C o n g . 1s t S e ss . 

(Ju n e 2 1 ,1 9 3 7 ) ; see a lso re m a rk s o f  S e n . W a g n e r, id . a t 

6 2 2 2 . F o r fu r th e r p ra ise o f  th e a g re e m e n t, see re m a rk s o f  

R e p . W o lv e r to n , id . a t 6 0 8 5 ; re m a rk s o f  R e p . M a rtin o f  

C o lo ra d o , id . a t 6 0 8 6 ; re m a rk s o f  R e p . M a p e s , id . a t 6 0 8 7 ; 

re m a rk s o f  R e p . C o le o f  M a ry la n d , id . a t 6 0 8 8 ; re m a rk s o f  

R e p . M e a d , id . a t 6 0 8 9 -9 0 ; re m a rk s o f  R e p . R a y b u rn , id .
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a t 6 0 9 2 ; re m a rk s o f  S e n . C la rk , YXWVUTSRQPONMLKJIHGFEDCBAid . a t 6 2 2 2 -2 3 .

C h . 3 4 7 ,4 4 S ta t. 5 7 7 (1 9 2 6 ) .

T exa s &  N ew O rlea n s R a ilro a d C o . v . B ro th e rh o o d o f 

R a ilw a y a n d S tea m sh ip C le rks , 2 8 1 U .S . 5 4 8 (1 9 3 0 ) (Ju s

t ic e M c R e y n o ld s d id  n o t p a r t ic ip a te ) . S ee a lso V irg in ia n 

R a ilw a y C o . v . S ystem F ed era tio n , N o . 4 0 , 3 0 0 U .S . 5 1 5 

(1 9 3 7 ) (u n a n im o u s ly u p h o ld in g 1 9 3 4 a m e n d m e n ts to  th e 

A c t) ; W a sh in g to n , V irg in ia &  M a ry la n d C o a ch C o . v . 

N L R B , 3 0 1 U .S . 1 4 2 (1 9 3 7 ) (u n a n im o u s ly u p h o ld in g a p

p lic a tio n o f  N a tio n a l L a b o r R e la tio n s A c t  to  in te rs ta te b u s 

c o m p a n y ) ; N L R B v . Jo n es &  L a u g h lin S tee l C o rp ., 3 0 1 

U .S . 1 (1 9 3 7 ) (u p h o ld in g a p p lic a tio n o f  N L R A  to s te e l 

m a n u fa c tu re r) ; N L R B v . F ru eh a u f T ra ile r C o ., 3 0 1 U .S . 

4 9 (1 9 3 7 ) (u p h o ld in g a p p lic a tio n o f  N L R A  to  tra i le r m a n u

fa c tu re r) ; N L R B v . F r ied m a n -H a rry M a rks C lo th in g C o ., 

3 0 1 U .S . 5 8 (1 9 3 7 ) (u p h o ld in g a p p lic a tio n o f  N L R A  to  

c lo th in g m a n u fa c tu re r) ; A sso c ia ted P ress v . N L R B , 3 0 1 

U .S . 1 0 3 (1 9 3 7 ) (u p h o ld in g a p p lic a tio n o f  N L R A  to  w ire 

se rv ic e c o m p a n y ) .

C h a irm a n L e a s ta te d th a t “ I t  is th e b e l ie f o f  th e c o m

m itte e th a t th is a c t, a n d p a r t ic u la r ly i ts su b s ta n tia l fe a tu re s , 

w il l  b e h e ld c o n s ti tu t io n a l sh o u ld th e S u p re m e C o u rt b e 

c a lle d u p o n fo r i ts d e c is io n .”  8 1 C o n g . R ec . 6 0 8 1 , 7 5 " 1 

C o n g . I s1 S e ss . (Ju n e 2 1 ,1 9 3 7 ) . S ee a lso id . a t 6 3 0 2 (R e p . 

D o u g h to n p ro fe sse s fa ith in  c o n s ti tu t io n a li ty o f  C a rr ie r 

T a x in g A c t a n d R a ilro a d R e tire m e n t A c t o f  1 9 3 7 ) ; id . a t 

6 0 9 0 -9 1 (R e p . Je n k in s p ro fe sse s b e lie f in  c o n s ti tu t io n a l

i ty  o f  R a ilro a d R e tire m e n t A c t  o f  1 9 3 7 ) ; id . a t 6 0 9 3 (R e p . 

C ro sse r p ro fe sse s fa ith  in  c o n s ti tu t io n a li ty o f  R a ilro a d R e

t i re m e n t A c t  o f  1 9 3 7 ) ; id . a t 6 2 2 2 (S e n . W a g n e r e x p re sse s 

c o n f id e n c e in  th e c o n s ti tu t io n a li ty o f  th e 1 9 3 5 A c ts a n d o f  

th e R a ilro a d R e tire m e n t A c t o f  1 9 3 7 ) ; id . a t 6 0 8 7 (R e p . 

C o le o f  M a ry la n d p ro fe sse s fa ith in  th e c o n s ti tu t io n a li ty 

o f  th e 1 9 3 5 A c ts ) ; id . a t 6 0 9 2 (R e p . R a y b u rn d o e s th e sa m e ); 

id . a t 6 0 9 3 (R e p . C ro sse r d o e s th e sa m e ).
" 3 Id . a t 6 0 8 1 .
1 1 4

Id . a t 6 0 8 7 . T h is w a s re p e a te d se v e ra l t im e s o n  th e f lo o r . 

C h a irm a n L e a re p o r te d th a t “ T h e tw o  g re a t g ro u p s e n te r

in g  in to  a g re e m e n t re su lt in g in  th is le g is la t io n h a v e a g re e d  

n o t to c o n te s t i t .”  Id . a t 6 0 8 1 . R e p . W o lv e r to n re p o r te d 

th a t “ i t  h a s b e e n a g re e d b y e a c h o f  th e p a r t ie s th a t th e y  

w il l  u p o n i ts  e n a c tm e n t su p p o r t a n d d e fe n d i ts  p ro v is io n s .”  

Id . a t 6 0 8 5 . In  th e S e n a te W a g n e r re p o r te d th a t “ th e ra i l

ro a d s a g re e d w ith  th e re p re se n ta tiv e s o f  th e w o rk e rs th a t 

i f  th is m e a su re w e re e n a c te d th e y w o u ld n o t te s t i ts c o n s ti

tu t io n a li ty , b u t a c c e p t i t  a s la w  o f  th e la n d .”  Id . a t 6 2 2 2 . 

S ee a lso re m a rk s o f  S e n . W h e e le r , id . 6 2 2 4 -2 5 (su g g e s t

in g  th a t a s to c k h o ld e r o r sm a ll ra i lro a d m ig h t n e v e r th e le ss 

b r in g a c o n te s t) ; re m a rk s o f  R e p . L e a , id . a t 6 0 8 1 (h in t in g 

a t th e sa m e ). F o r fe a r th a t f lo o r a m e n d m e n ts w o u ld u n

ra v e l th e d e a l b e tw e e n th e ra i lro a d s a n d th e u n io n s , th e 

S e n a te d e c is iv e ly re je c te d tw o a m e n d m e n ts o f fe re d b y  

W h e e le r . S ee id . a t 6 2 2 4 -2 7 .

R e p . M a p e s a d d e d : “ I t  is fu r th e r u n d e rs to o d th a t 

a n y su it o r su its n o w  p e n d in g in  c o u r t to te s t th e c o n

s t i tu t io n a li ty o f  th e e x is t in g ra i lro a d re t ire m e n t la w  

w il l  b e w ith d ra w n .”  Id . a t 6 0 8 7 ; see a lso re m a rk s o f  R e p . 

W o lv e r to n , id . a t 6 0 8 5 . B e c a u se th e 1 9 3 7 A c t e x p re ss ly 

re p e a le d th e 1 9 3 5 A c t, th e C o u rt o f  A p p e a ls d ire c te d th e 

D is tr ic t C o u rt to  d ism iss th e A lto n su it o n th e g ro u n d s th a t 

i t  h a d b e c o m e m o o t. T h u s th e 1 9 3 5 A c t w a s n e v e r c h a l

le n g e d b e fo re th e S u p re m e C o u rt. S ee B . &  O . R . C o . v . 

M a g ru d er , 7 7 F . S u p p . 1 5 6 , 1 5 7 (D . M d ., 1 9 4 8 ) . 
l l5 In  C a lifo rn ia v . L a tim er , 3 0 5 U .S . 2 5 5 (1 9 3 8 ) , th e s ta te

so u g h t a n in ju n c tio n a g a in s t c o lle c t io n o f  th e ta x f ro m  i ts 

o w n S ta te B e lt R a ilro a d . T h e C o u rt a p p e a rs to  h a v e b e e n 

u n su re e x a c tly w h a t th e b il l  c la im e d . A s Ju s tic e B ra n d e is 

p u t i t ,  “ T h e b i l l  a sse r ts , a p p a re n tly , th a t a s a m a tte r o f  s ta tu

to ry c o n s tru c tio n , th e fe d e ra l [ re t ire m e n t] sy s te m is n o t 

a p p lic a b le to  th e e m p lo y e e s o f  th e S ta te B e lt R a ilro a d ; a n d 

a p p a re n tly th a t i f  c o n s tru e d a s a p p lic a b le to  th e m , th e le g

is la t io n is u n c o n s ti tu t io n a l.”  Id . a t 2 5 7 . T h e s ta te’ s th e o ry 

w a s th a t a p p l ic a tio n o f  th e C a rr ie r T a x in g A c t  to  th e S ta te 

B e lt R a ilro a d w o u ld c o n s ti tu te ta x a tio n o f  a s ta te in s tru

m e n ta l i ty in  v io la t io n o f  th e p r in c ip le o f  in te rg o v e rn m e n 

ta l ta x im m u n ity . S ee B r ie f  o n M o tio n fo r  L e a v e to  F ile 

B il l  o f  C o m p la in t, 6 ,2 0 -2 1 ; M o tio n  fo r  L e a v e to  F ile a n d 

B r ie f  o f  C o m p la in a n t S ta te o f  C a li fo rn ia in  S u p p o rt o f  

M o tio n  fo r  L e a v e to  F i le B il l  o f  C o m p la in t, 5 -2 0 , 2 8 -2 9 , 

4 4 -4 5 ; S u p p le m e n ta l B r ie f  o f  C o m p la in a n t S ta te o f  C a li

fo rn ia o n  D e fe n d a n ts’  M o tio n  to  D ism iss B il l  o f  C o m p la in t, 

1 0 -1 8 . In  th is la s t d o c u m e n t, f i le d  a f te r d o u b t w a s c a s t o n 

th e in te rg o v e rn m e n ta l im m u n ity c la im  b y  th e C o u rt’ s d e

c is io n in  H elve r in g v . G erh a rd t, 3 0 4 U .S . 4 0 5 (1 9 3 8 ) , th e 

s ta te a lso c o n te n d e d th a t th e 1 9 3 7 a c ts w e re g e n e ra l ly u n

c o n s ti tu t io n a l. Id . a t 1 8 -2 1 . T h e re l ie f p ra y e d fo r , h o w 

e v e r , w a s n o t th a t th e fe d e ra l ra i lro a d re t ire m e n t a c t le g is

la t io n b e d e c la re d u n c o n s ti tu t io n a l. I t  w a s in s te a d m o re 

m o d e s tly th a t i t  “ b e d e c la re d in a p p lic a b le to  th e S ta te B e lt 

R a ilro a d .”  3 0 5 U .S . a t 2 5 8 . B e c a u se th e C o u rt d ism isse d 

th e b il l  a s w ith o u t e q u ity , th e o p in io n re a c h e d n e ith e r th e 

s ta tu to ry n o r th e c o n s ti tu t io n a l issu e . T h e s ta te a g a in so u g h t 

e x e m p tio n f ro m  th e C a rr ie r T a x in g A c t  u n d e r th e p r in c ip le 

o f  in te rg o v e rn m e n ta l im m u n ity , a g a in w ith o u t su c c e ss , in  

S ta te o f C a lifo rn ia v . A n g lim , 3 7 F . S u p p . 6 6 3 (N .D . C a l., 

1 9 4 1 ) , a jfd ., S ta te o f C a lifo rn ia v . A n g lim , 1 2 9 F . 2 d 4 5 5 , 

4 5 9 (9 th C ir ., 1 9 4 2 ) , cer t, d en ., 3 1 7 U .S . 6 6 9 (1 9 4 2 ) . In  

tw o  c a se s lo w e r c o u r ts h e ld p a r t ie s e x e m p t f ro m  th e C a r

r ie r T a x in g A c t a s a m a tte r o f  s ta tu to ry c o n s tru c tio n . S ee 

O cea n S .S . C o . o f S a va n n a h v . A llen , 3 6 F . S u p p . 8 5 1 (M .D . 

G a „ 1 9 4 1 ) , a ffd ., 1 2 3 F . 2 d 4 6 9 (5 th C ir ., 1 9 4 1 ) ; N ew E n

g la n d F re ig h t H a n d lin g C o . v . H a sse tt, 3 3 F . S u p p . 6 1 0 

(D . M a ss ., 1 9 4 0 ) . S ee R o b e rt S te m , “ T h e C o m m e rc e C la u se 

a n d T h e N a tio n a l E c o n o m y , 1 9 3 3 -1 9 4 6 ,”  5 9 H a rv . L . R ev . 

6 4 5 , 6 9 3 (1 9 4 6 ) ( re p o r t in g th a t th e “ v a lid ity ”  o f  th e re

v ise d re t ire m e n t p ro g ra m “ h a s n e v e r b e e n c h a lle n g e d” ) . 
" 6S ee 4 5 U .S .C . 2 3 1 e t se q .; 2 6 U .S .C . 3 2 2 1 -3 2 3 2 .

" 7  2 6 2 U .S . 4 4 7 (1 9 2 3 ) .

" 8 A c t o fN o v . 2 3 , 1 9 2 1 , c . 1 3 5 ,4 2 S ta t. 2 2 4 .
1 1 9

2 6 2 U .S . a t 4 8 7 . F o r o th e r T a f t C o u rt e ra c a se s re b u f f 

in g  c h a lle n g e s to  fe d e ra l sp e n d in g o n th e b a s is o f  M ello n’ s 

ta x p a y e r s ta n d in g d o c tr in e , see , e .g ., E llio tt  v . W h ite , 2 3 F . 

2 d 9 9 7 (1 9 2 8 ) ( re je c tin g p e tit io n fo r  in ju n c tio n to  p ro h ib it 

a p p ro p r ia t io n s fo r  sa la r ie s fo r  fe d e ra l c h a p la in s ) ; W h eless 

v . M ello n , 1 0 F . 2 d 8 9 3 (1 9 2 6 ) ( re je c tin g su it to e n jo in 

e n fo rc e m e n t o f  a c t p ro v id in g fo r  a d ju s te d c o m p e n sa tio n

fo r  w a r v e te ra n s ) .
1 2 0

E d w a rd S . C o rw in , T w il ig h t  o f  th e S u p re m e C o u rt 

1 7 6 (1 9 3 4 ) .

S ee S a m u e l J . K o n e tsk y , C h ie f Ju s tic e S to n e a n d th e 

S u p re m e C o u r t 1 0 2 n .l l  (1 9 4 5 ) ; C a r l S w ish e r , A m e r i

c a n C o n s titu t io n a l D e v e lo p m e n t 8 3 8 (2 d e d . 1 9 5 4 ) ; D e a n 

A lfa n g e , T h e S u p re m e C o u rt a n d th e N a tio n a l W il l  1 7 8 - 

8 0 ,2 0 5 (1 9 3 7 ) .

B e n ja m in F . W rig h t, T h e G ro w th o f  A m e r ic a n C o n

s ti tu t io n a l L a w 1 8 4 (1 9 4 2 ) .
1 2 3Id . a t 1 8 3 .
1 2 4

S ee A la b a m a P o w er C o . v . Ickes, 3 0 2 U .S . 4 6 4 ,4 7 8 -7 9
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(1 9 3 8 ) ; YXWVUTSRQPONMLKJIHGFEDCBAD u ke P o w er v . G reen w o o d C o u n ty , 3 0 2 U .S . 4 8 5 

(1 9 3 8 ) ; C a lifo rn ia W a ter S erv . v . R ed d in g , 3 0 4 U .S . 2 5 2 

(1 9 3 8 ) ; C ity o f A lleg a n v . C o n su m ers ’ P o w er C o ., 7 1 F . 2 d 

4 7 7 ,4 8 0 (6 th C ir ., 1 9 3 4 ) , cer t, d en ied , 2 9 3 U .S . 5 8 6 (1 9 3 4 ) ; 

C en tra l I l l in o is  P u b . S erv . C o . v . C ity o f  B u sh n e ll, 1 0 9 F . 

2 d 2 6 , 2 9 (7 th C ir ., 1 9 4 0 ) ; D u ke P o w er C o . v . G reen w o o d 

C o u n ty , 9 1 F . 2 d 6 6 5 , 6 7 6 (4 th C ir ., 1 9 3 7 ) ; G reen w o o d 

C o u n ty v . D u ke P o w er , S I F . 2 d 9 8 6 , 9 9 7 (4 th C ir ., 1 9 3 6 ) ; 

A rka n sa s-M o . P o w er C o . v . C ity o f K en n e tt, 7 8 F . 2 d 9 1 1 , 

9 1 4 (8 th C ir ., 1 9 3 5 ) ; Io w a S . U til.  C o . v . T o w n o f L a m o n i, 

1 1 F . S u p p . 5 8 1 , 5 8 5 (S .D . Io w a , 1 9 3 5 ) ; M isso u r i P o w er 

&  L ig h t C o . v . C ity o f L a P la ta , 1 0 F . S u p p . 6 5 3 (E .D . 

M o ., 1 9 3 5 ) ; M isso u r i U til it ies C o . v . C ity o f C a lifo rn ia , 

8 F . S u p p . 4 5 4 , 4 6 4 (W .D . M o ., 1 9 3 4 ) . S ee a lso P erk in s 

v . L u ken s S tee l C o ., 3 1 0 U .S . 1 1 3 , 1 2 5 (1 9 4 0 ) ( re ly in g  

o n M ello n in  d e n y in g s ta n d in g to c h a lle n g e d e te rm in a

t io n m a d e u n d e r P u b lic C o n tra c ts A c t) ; G ra ff v . T o w n 

o f S ew a rd , 9 A la sk a 2 0 5 (1 9 3 7 ) (d e n y in g p la in t i f f  

s ta n d in g to c h a lle n g e P u b lic W o rk s A d m in is tra t io n ) .

M ello n ’s b ro a d e r ju s t ic ia b i l i ty d o c tr in e w a s a lso 

in v o k e d b y  th e lo w e r c o u r ts in  re p u ls in g a tta c k s o n th e 

N a tio n a l L a b o r R e la tio n s A c t, see B eth leh em S h ip

b u ild in g C o rp . v . N y la n d er , 1 4 F . S u p p . 2 0 1 , 2 0 7 (S .D . 

C a l., 1 9 3 6 ) ; O h io C u sto m G a rm en t C o . v . L in d , 1 3 F . 

S u p p . 5 3 3 , 5 3 6 (S .D . O h io , 1 9 3 6 ) ; th e se c o n d F ra z ie r- 

L e m k e A c t, see In  re C h ilto n , 1 6 F . S u p p . 1 4 ,1 6 (D . 

C o l., 1 9 3 6 ) ; In  re P a u l, 1 3 F . S u p p . 6 4 5 , 6 4 7 (S .D . 

Io w a , 1 9 3 6 ) ; th e E m e rg e n c y R e lie f A p p ro p r ia t io n A c t 

o f  1 9 3 5 , see B a m id g e v . U n ited S ta tes, 1 0 1 F . 2 d 2 9 5 , 

2 9 8 (8 th C ir ., 1 9 3 9 ) ; th e S e c u r it ie s a n d E x c h a n g e C o m

m iss io n , see D etro it E d iso n C o . v . S ecu r it ies &  E x

ch a n g e C o m m iss io n , 1 1 9 F . 2 d 7 3 0 , 7 4 0 (6 th C ir ., 

1 9 4 1 ) ; c e r ta in p ro v is io n s o f  th e a m e n d e d A g r ic u ltu ra l 

A d ju s tm e n t A c t, see W a lla ce v . G a n ley , 9 5 F . 2 d 3 6 4 , 

3 6 6 (D .C . C ir ., 1 9 3 8 ) ; a n d th e T e n n e sse e V a lle y  A u th o r ity , 

see F ra h n v . T en n essee V a lley A u th o r ity , 4 1 F . S u p p . 8 3 , 

8 4 , 8 6 (N .D . A la ., 1 9 4 1 ) ; T en n essee V a lley A u th o r ity v . 

A sh w a n d er , 7 8 F . 2 d 5 7 8 , 5 8 3 (5 th C ir ., 1 9 3 5 ) ; see a lso 

T en n essee E lec tr ic P o w er C o . v . T en n essee V a lley A u th o r

i ty , 3 0 6 U .S . 1 1 8 , 1 3 7 (1 9 3 9 ) ; A sh w a n d er v . T en n essee 

V a lley A u th o r ity , 2 9 7 U .S . 2 8 8 (1 9 3 6 ) .
1 2 5 4 8 S ta t. 2 2 , 2 3 (1 9 3 3 ) .

4 8 S ta t. 2 5 7 ,2 5 8 (1 9 3 3 ) .
1 2 7 4 9 S ta t. 1 ,4 (1 9 3 5 ) .

1 2 8 4 9 S ta t. 1 3 6 3 ,1 3 6 4 (1 9 3 6 ) .

4 9 S ta t. 1 5 9 7 ,1 6 0 8 (1 9 3 6 ) . A s  C a r l S w ish e r p u t i t ,  “ C o n

g re ss . . . c o n tin u e d to m a k e a p p ro p r ia t io n s o f  th is k in d , 

la rg e ly im m u n e f ro m  ju d ic ia l sc ru tin y .”  S w ish e r , su p ra n o te 

1 2 1 a t 8 3 8 -3 9 . T h e S u p re m e C o u rt a n d th e lo w e r fe d e ra l 

c o u r ts a lso re je c te d c h a lle n g e s to  th e H o m e O w n e rs’  L o a n  

C o rp o ra tio n o n  s ta n d in g g ro u n d s . S ee K a y v . U n ited S ta tes, 

3 0 3 U .S . 1 (1 9 3 8 ) . S ee a lso P ittm a n v . H o m e O w n ers 'L o a n 

C o rp ., 3 0 8 U .S . 2 1 (1 9 3 9 ) (a ssu m in g c o n s ti tu t io n a li ty o f  

H o m e O w n ers’  L o a n C o rp .)- , G ra ves v . N ew Y o rk ex re l. 

O ’K eefe , 3 0 6 U .S . 4 6 6 , 4 9 2 (1 9 3 9 ) (a ssu m in g c o n s ti tu 

t io n a l i ty o f  H o m e O w n ers’  L o a n C o rp .) ', U n ited S ta tes v . 

H ill,  9 0 F .2 d 5 7 3 (3 d C ir ., 1 9 3 7 ) , cer t, d en ., 3 0 2 U .S . 7 3 6 

(1 9 3 7 ) , reh ’g d en . 3 0 2U .S . 7 7 9 (1 9 3 7 ) (u p h o ld in g c o n s ti

tu t io n a l i ty o IH o m e O w n er 's L o a n C o rp o ra tio n ). T h e F e d

e ra l E m e rg e n c y R e lie f A c t, 4 8 S ta t. 5 5 , 5 6 (1 9 3 3 ) , w a s 

su b je c te d to  a n u n su c c e s fu l “ c o lla te ra l a tta c k”  in  L a n g er 

v . U n ited S ta tes, 7 6 F . 2 d 8 1 7 , 8 2 4 -2 5 (8 th C ir ., 1 9 3 5 ) , 

w h e re th e c o u r t u p h e ld th e A c t a s a le g it im a te e x e rc ise o f  

C o n g re ss’ s p o w e r to a p p ro p r ia te m o n e y fo r th e g e n e ra l

w e lfa re . In  a n y e v e n t, th e c o u r t h e ld , c it in g  M a ssa ch u se tts 

v . M ello n , 2 6 2 U .S . 4 4 7 (1 9 2 3 ) , F ro th in g h a m’ s c o m p a n 

io n  c a se , “ n o p e rso n a l r ig h t o f  a n y a p p e lla n t is in f r in g e d ,”  

a n d e v e n i f  th e A c t c o n s ti tu te d a n in v a s io n o f  s ta te p o w e r 

“ s ti l l  o n ly a n a b s tra c t q u e s tio n o f  p o li t ic a l c o n s ti tu t io n a l 

la w  w o u ld b e p re se n te d , w ith  w h ic h th e c o u r ts a re n o t c o n 

c e rn e d .”  Id . a t 8 2 5 .
1 3 0 A c t o f  M a y 1 2 , 1 9 3 3 , c h . 2 5 , 4 8 S ta t. 3 1 .

Id ., se c tio n 8 (1 ) .
1 3 2

A rth u r M .  S c h le s in g e r , J r ., T h e A g e o f  R o o se v e lt: T h e 

C o m in g o f  th e N e w  D e a l 9 7 (1 9 5 9 ) .

In  a 1 9 3 2 c a m p a ig n sp e e c h R o o se v e lt a rg u e d th a t a n y 

fa rm  p la n “ m u st f in a n c e i tse lf . A g r ic u ltu re h a s a t n o t im e 

so u g h t a n d d o e s n o t n o w  se e k a n y su c h a c c e ss to  th e p u b

l ic  tre a su ry a s w a s p ro v id e d b y th e fu t i le  a n d c o s tly a t

te m p ts a t p r ic e s ta b i l iz a tio n b y  th e F e d e ra l F a rm B o a rd . I t  

se e k s o n ly e q u a li ty o f  o p p o r tu n ity w ith  ta r i f f -p ro te c te d 

in d u s try .”  R a y m o n d M o le y , T h e F irst N ew  D ea l 2 5 0  

(4 9 6 6 ) .
4  A c t  o f  M a y 1 2 ,1 9 3 3 , c h . 2 5 , S e c tio n s 9 ,1 2 ,4 8 S ta t. 3 1

1 3 5 U n ited S ta tes v . B u tle r , 2 9 7 U .S . 1 , 5 7 -6 1 (1 9 3 6 ) . T h e 

d isse n t d id  n o t ta k e issu e w ith  th e m a jo r ity o n th e q u e s tio n 

o f  s ta n d in g . S ee 2 9 7 U .S . a t 7 8 (S to n e , J ., d isse n tin g ) . S ee 

a lso M f& ttg p , su p ra n o te 1 2 1 , a t 1 8 4 , 1 8 7 -8 8 .
1 3 6 2 9 7 U .S . 1 (1 9 3 6 ) .

Id . a t 6 8 . K e lly  a n d H a rb iso n re p o r te d “ a  ru m o r g iv e n 

w id e c re d e n c e in  W a sh in g to n”  th a t “ a sse r te d th a t C h ie f 

Ju s tic e H u g h e s h a d a t f i rs t b e lie v e d th e s ta tu te c o n s ti tu 

t io n a l, b u t th a t h e h a d u lt im a te ly v o te d w ith  th e m a jo r ity 

o n ly b e c a u se h e th o u g h t a n o th e r 5 - to -4 d e c is io n w o u ld 

se r io u s ly d a m a g e th e C o u rt’ s p re s tig e .”  A lf re d  H . K e lly ,  

e t a l., T h e A m e r ic a n C o n s titu t io n : I ts O rig in s a n d D e

v e lo p m e n t 7 5 0 (4 th e d . 1 9 7 0 ) . H a ro ld Ic k e s’  d ia ry re v e a ls 

th a t H o m e r C u m m in g s re p e a te d th is g o ss ip a t a C a b in e t 

m e e tin g in  e a r ly 1 9 3 6 . Ic k e s , su p ra n o te 4 6 , a t 5 3 5 -3 6 .
1 3 8 A lfa n g e , su p ra n o te 1 2 1 , a t 1 8 0 -8 1 . S ee F . G . V o g t &  

S o n s, In c . v . R o th en s ies, 1 1 F . S u p p . 2 2 5 , 2 2 6 (E .D . P a ., 

1 9 3 5 ) .

i4 o4 9 S ta t. 1 1 4 8 (1 9 3 6 ) .

S ee S w ish e r , su p ra n o te 1 2 1 , a t 9 0 2 ; F ra n k B . F re id e l, 

F ra n k l in D . R o o se v e lt: A  R e n d e z v o u s W ith  D e stin y 2 3 4  

(1 9 9 0 ) ; S te rn , su p ra n o te 1 1 5 , a t 6 8 9 -9 0 ; R ic h a rd 

K irk e n d a ll , “ T h e N e w  D e a l a n d A g r ic u ltu re ,”  in  B ra e m a n , 

B re m m e r &  B ro d y , e d s ., T h e N e w D e a l: T h e N a tio n a l 

L e v e l 9 4 (1 9 7 5 ) .
1 4 1 8 0 C o n g . R ec . 1 7 7 8 , 7 4th C o n g . 2 n d S e ss . (F e b ru a ry 

1 1 ,1 9 3 6 ) .
1 4 2 7

S ee N o te , “ S o il C o n se rv a tio n a n d D o m e stic A llo t 

m e n t A c t,”  2 4 G eo . L . J . 9 6 2 , 9 6 5 -6 7 (1 9 3 6 ) .

S te m , su p ra n o te 1 1 5 , a t 6 8 9 -9 0 . A rth u r S c h le s in g e r 

re p o r ts th a t S e c re ta ry o f  A g r ic u ltu re H e n ry W a lla c e 

“ w a s a w a re in  1 9 3 5 th a t A A A ,  in  i ts o r ig in a l fo rm , w a s 

b e g in n in g to p la y o u t. A c re a g e re d u c tio n w a s b re a k in g  

d o w n in  c e r ta in a re a s , p a r t ly b e c a u se to o m a n y o f  th e 

fa rm e rs (a s in  w h e a t) w e re s ta y in g o u ts id e th e sy s te m , 

p a r t ly b e c a u se in c re a se s in  p ro d u c tiv i ty n u ll i f ie d  th e 

e f fe c t o f  re d u c in g a c re a g e . . . .W a lla c e , a s h e to ld  H e n ry  

M o rg e n th a u o n a w a lk to w o rk o n a fa l l  m o rn in g in  

1 9 3 5 , w o u ld b e g la d e n o u g h to h a v e th e p ro c e ss in g ta x 

d e c la re d u n c o n s ti tu t io n a l, so th a t A A A  w o u ld th e re a f

te r g e t i ts m o n e y f ro m  th e g e n e ra l ta x fu n d s . I t  w a s 

c le a r to h im , a n d e v e n c le a re r to H o w a rd R . T o lle y , 

h e a d o f  th e P ro g ra m P la n n in g D iv is io n , th a t A A A  

w o u ld h a v e to e v o lv e in  n e w d ire c tio n s .”  S c h le s in g e r ,
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su p radcbaZYXWVUTSRQPONMLKJIHGFEDCBA n o te 1 3 2 , a t 8 2 .
^ 5 2 S ta t. 3 1 (1 9 3 8 ) .

1 4 5 S ee C u sh m a n , su p ra n o te 7 0 , a t 1 9 1 -9 2 , 1 9 6 -9 7 .

1 4 6 2 9 7 U .S . a t 6 3 -6 4 .
1 4 7

S ee e h . 8 6 , 4 2 S ta t. 1 8 7 (1 9 2 1 ) (a m e n d e d b y th e 

G ra in F u tu re s A c t, c h . 3 6 9 , 4 2 S ta t. 9 9 8 (1 9 2 2 )) (c o d i

f ie d a s a m e n d e d a t 7 U .S .C . se c tio n 1 -2 6 (1 9 9 2 )) .
1 4 8 2 5 9 U .S . 4 4 (1 9 2 2 ) .

1 4 9 Id . a t 6 6 -6 8 .

1 5 0 Id . a t 6 8 -6 9 .

5 1 Id . a t 6 9 .

5 2 S ee A c t o f  A u g . 1 5 , 1 9 2 1 , c h . 6 4 , 4 2 S ta t. 1 5 9 

(1 9 2 1 ) (c u rre n t v e rs io n a t 7 U .S .C . se c tio n 1 8 1 -2 2 9 

(1 9 9 2 )) .
5 3 S ee S ta ffo rd v . W a lla ce , 2 5 8 U .S . 4 9 5 (1 9 2 2 ) .

1 5 4 S ee c h . 3 6 9 , 4 2 S ta t. 9 9 8 (1 9 2 2 ) (a m e n d e d b y th e 

C o m m o d ity E x c h a n g e A c t, c h . 5 4 5 , 4 9 S ta t. 1 4 9 1 

(1 9 3 6 )) (c o d if ie d a s a m e n d e d a t 7 U .S .C . se c tio n 1 -2 6 

(1 9 9 2 )) .

2 6 2 U .S . 1 (1 9 2 3 ) .
1 ^ 8 2 C o n g . R ec . 3 4 1 , 7 5 th C o n g . 2 n d S e ss . (1 9 3 7 ) . 

Id . a t 3 4 0 -4 1 . P o p e a g re e d w ith  S e n a to r M c K e lla r

th a t C o n g re ss o u g h t to  “ m a k e p e r fe c tly c le a r to  th e C o u rt. 

. .w h a t C o n g re ss h a d in  m in d b y  s ta tin g th e p u rp o se o f  th e 

b il l  o n i ts fa c e ,”  p re d ic t in g th a t e v e ry m e m b e r w o u ld se e 

th e im p o r ta n c e o f  th e b il l ’ s le g is la t iv e f in d in g s c o n c e rn

in g  th e e f fe c t o f  u n re g u la te d a g r ic u ltu ra l m a rk e tin g o n in 

te rs ta te c o m m e rc e “ w h e n th e C o u rt c o m e s to  p a ss u p o n 

th e c o n s ti tu t io n a li ty o f  th e p e n d in g m e a su re .”  Id . a t 3 4 1 . 
1 5 8 Id . a t 3 4 1 .

‘ 3 93 0 7 U .S . 3 8 (1 9 3 9 ) .

B r ie f  fo r  th e U n ite d S ta te s a t 1 1 0 (c ita t io n s o m itte d ) .
'4‘ 3 0 7 U .S . a t 4 7 .

R o b e rt Ja c k so n , T h e S tru gg le for Ju d ic ia l S u 

p rem acy 2 3 8 (1 9 4 1 ) . S ee a lso S w ish e r , su p ra n o te 

1 2 1 , a t 9 5 7 ; C o m m e n t, “ In te rs ta te C o m m e rc e— F e d

e ra l R e g u la tio n o f  T o b a c c o M a rk e tin g H e ld C o n s titu

t io n a l,”  5 2 H a rv . L . R ev . 1 3 6 4 (1 9 3 9 ) .

2 7 3 U .S . 1 2 (1 9 2 7 ) .

A m o n g th e m w e re N R A  h e a d G e n e ra l H u g h Jo h n so n , 

N R A  c o u n se l D o n a ld R ic h b e rg , a n d C o m m iss io n e r o f  

S ta tis t ic s Isa d o r L u b in . B ru c e A . M u rp h y , T h e  

B ran d eis/F ran k fu rter C on n ection 1 6 7 (1 9 8 2 ) .

A lso in  a tte n d a n c e w e re p re s id e n tia l a id e T o m m y 

C o rc o ra n , S e n a to r R o b e rt W a g n e r, a n d C h a r le s 

W y z a n sk i, th e ta le n te d y o u n g L a b o r D e p a rtm e n t S o

l ic i to r  w h o w o u ld u lt im a te ly d e fe n d th e S o c ia l S e c u r ity 

A c t b e fo re th e C o u rt. Id . a t 1 6 8 .

S ee M u rp h y , su p ra n o te 1 6 4 , a t 1 6 5 -6 9 ; see a lso 

E liz a b e th B ra n d e is R a u sh e n b u sh to L D B , S e p t. 3 0 , 

1 9 3 3 ; E B R to L D B , S e p t. 2 4 , 1 9 3 3 ; L in c o ln F ile n e to  

L D B , D e c . 2 6 , 1 9 3 3 ; W . L . S to d d a rd to L D B , D e c . 2 7 , 

1 9 3 3 ; W . L . S to d d a rd to L in c o ln F ile n e , D e c . 2 7 , 1 9 3 3 ; 

T o m C o rc o ra n to P a u l R a u sh e n b u sh , Ja n . 2 6 , 1 9 3 4 ; 

P a u l R a u sh e n b u sh to T o m C o rc o ra n , Ja n . 2 6 , 1 9 3 4 

(B ra n d e is P a p e rs , U n iv e rs ity o f  L o u isv i l le , m ic ro fo rm ).

1 6 7 M u rp h y , su p ra n o te 1 6 4 , a t 1 6 9 ; E B R  to  L D B ,  F e b . 5 , 

1 9 3 4 ; B e u la h A m id o n to  E B R , F e b . 6 ,1 9 3 4 ; A .  J . A ltm e y e r 

to  E B R , F e b . 9 ,1 9 3 4 ; E B R  to  L D B ,  F e b . 1 0 ,1 9 3 4 ; E B R  to  

L D B ,  F e b . 1 2 ,1 9 3 4 ; E B R  to  L D B ,  F e b . 1 5 ,1 9 3 4 (B ra n d e is 

p a p e rs , U n iv e rs ity o f  L o u isv i l le , m ic ro fo rm ).

M u rp h y , su p ra n o te 1 6 4 , a t 1 6 9 -7 5 ; F D R  to  F F , Ju n e 

1 1 , 1 9 3 4 , in  R oosevelt an d  F ran k fu rter: T h eir  C orre

sp on d en ce , 1928-1945 1 2 2 -2 3 (M a x F re e d m a n , a n n o t. 

1 9 6 8 ) ; T o m  C o rc o ra n a n d B e n C o h e n to  F F , Ju n e 1 8 ,1 9 3 4 , 

id . a t 1 2 3 -2 6 . S ee a lso S c h le s in g e r , su p ra n o te 1 3 2 , a t 3 0 1 -  

0 3 , 3 0 5 -0 6 ; Jo se p h P . L a sh , D ea lers an d  D ream ers 2 4 4 - 

4 5 (1 9 8 8 ) ; W ill ia m  E . L e u c h te n b u rg , F ran k lin D . 

R oosevelt an d  th e  N ew  D ea l 1 3 0 (1 9 6 3 ) .

M u rp h y , su p ra n o te 1 6 4 , a t 1 7 6 -7 7 .
1 7 0 S tew a rd M a ch in e C o . v . D a v is , 3 0 1 U .S . 5 4 8 (1 9 3 7 ) .

1 7 1 Id . a t 5 9 1 -9 2 .
1 7 2

3 0 1 U .S . a t 5 9 8 (M c R e y n o ld s , J ., d isse n tin g ) ; 3 0 1 

U .S . a t 6 1 6 (B u tle r , J ., d isse n tin g ) .

Id . a t 6 0 9 (S u th e r la n d , J ., d isse n tin g ) .

S ee G e o rg e S u th e r la n d to R ic h a rd R . L y m a n , Ja n . 

2 1 , 1 9 3 8 ; G e o rg e S u th e r la n d to M r. P re s to n ( in it ia ls 

u n k n o w n ), Ja n . 1 8 , 1 9 3 8 ; G e o rg e S u th e r la n d to N ic h o

la s M u rra y B u tle r , Ja n . 1 2 , 1 9 3 8 , B o x 6 , S u th e r la n d 

M S S , L C .

A lso p &  C a tle d g e , su p ra n o te 1 , a t 2 0 6 ; P u se y , 

su p ra n o te 1 , a t 7 6 0 .

“ I  a g re e th a t th e p a y ro l l ta x le v ie d is a n e x c ise 

w ith in  th e p o w e r o f  C o n g re ss ; th a t th e d e v o tio n o f  

n o t m o re th a n 9 0 % o f  i t  to th e c re d it o f  e m p lo y e rs in  

s ta te s w h ic h re q u ire th e p a y m e n t o f  a s im ila r ta x u n d e r 

so -c a l le d u n e m p lo y m e n t- ta x la w s is n o t a n u n c o n s ti

tu t io n a l u se o f  th e p ro c e e d s o f  th e fe d e ra l ta x ; th a t th e 

p ro v is io n m a k in g th e a d o p tio n b y  th e s ta te o f  a n u n e m

p lo y m e n t la w  o f  a sp e c if ie d c h a ra c te r a c o n d it io n p re c e

d e n t to th e c re d it o f  th e ta x d o e s n o t re n d e r th e la w  in 

v a lid .”  3 0 1 U .S . a t 6 0 9 -1 0 (S u th e r la n d , J ., d isse n tin g ) .
J’ 7 A Z . a t 6 1 3 -1 4 .

1 7 8 3 0 1 U .S . a t 6 1 5 -1 6 (S u th e r la n d , J ., d isse n tin g ) . 

m Id .- , H elve r in g v . D a v is , 3 0 1 U .S . 6 1 9 (1 9 3 7 ) .

C a rm ich a e l v . S o u th e rn C o a l &  C o ke C o ., 3 0 1 U .S . 

4 9 5 (1 9 3 7 ) .

Id . a t 5 2 7 (M c R e y n o ld s , J ., d isse n tin g ) .
1 8 2 Id .

1 8 3 Id . a t 5 2 7 -3 0 .

1 8 4 A Z . a t 5 3 0 .

1 8 5 A Z . a t 5 3 0 -3 1 .

Id . a t 5 3 1 .

M u rp h y , su p ra n o te 1 6 4 , a t 9 3 -9 6 .

W h e e le r , su p ra n o te 1 , a t 3 2 9 .

B a k e r , su p ra n o te 8 4 , a t 4 9 -5 0 .
1 9 0

P e te r H . I ro n s , T h e N e w D e a l L a w y e rs 2 4 8 

Q 9 8 2 ).

B a k e r , su p ra n o te 8 4 , a t 5 0 (c it in g  T h e N ew Y o rk T im es, 

Ju ly 6 , 1 9 3 5 , a t 2 ) .

1 9 2a z .
1 9 3

T h e N ew Y o rk T im es, Ja n . 7 , 1 9 3 7 , p . 1 .
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S u p er  C h ief  in  A ction

B ern ard  S ch w artz

Y e a rs a f te r h is P re s id e n c y , Jo h n A d a m s 

sa id , “ M y  g if t  o f  Jo h n M a rsh a ll to th e p e o p le 

o f  th e U n ite d S ta te s w a s th e p ro u d e s t a c t o f  m y  

l i fe . ... I  h a v e g iv e n to m y  c o u n try a Ju d g e , 

e q u a l to  a H a le , a H o lt, o r a M a n s f ie ld .” 1

C o n tra r iw ise , w h e n fo rm e r P re s id e n t D w ig h t 

D . E ise n h o w e r w a s a sk e d b y h is b io g ra p h e r , 

S te p h e n E . A m b ro se , w h a t w a s h is b ig g e s t 

m is ta k e , h e re p l ie d h e a te d ly , “ T h e a p p o in t

m e n t o f  th a t S .O .B . E a r l W a rre n .” 2

H is to ry , h o w e v e r , d isa g re e d w ith th e 

E ise n h o w e r e s tim a te . In s te a d , th e c o n se n su s 

is p la in ly w ith V ic e P re s id e n t H u b e rt H . 

H u m p h re y’ s a sse r t io n th a t, i f P re s id e n t 

E ise n h o w e r “ h a d d o n e n o th in g e lse o th e r th a n 

a p p o in t W a rre n C h ie f Ju s tic e , h e w o u ld h a v e 

e a rn e d a v e ry im p o r ta n t p la c e in  th e h is to ry o f  

th e U n ite d S ta te s .” 3

D u r in g th e 1 9 5 3 L a b o r D a y w e e k e n d w h e n 

C h ie f Ju s tic e F re d M .  V in so n d ie d o f  a m a ss iv e 

h e a r t a tta c k , E a r l W a rre n s ta y e d u p la te 

re a d in g B e v e r id g e’ s c la ss ic L ife of Joh n  

M arsh a ll.4 W h e n , a m o n th la te r , P re s id e n t 

E ise n h o w e r a p p o in te d W a rre n to su c c e e d

V in so n , n o o n e e x p e c te d th e n e w C h ie f Ju s t ic e 

to ra n k n e a r M a rsh a ll h im se lf in  th e ju d ic ia l 

p a n th e o n . Y e t th a t is e x a c tly w h a t h a s 

h a p p e n e d . In  h is a u to b io g ra p h y , Ju s tic e W il 

l ia m  O . D o u g la s c o n c lu d e d , “ W a rre n c le a r ly 

ra n k e d w ith  Jo h n M a rsh a ll a n d C h a r le s E v a n s 

H u g h e s a s o u r th re e g re a te s t C h ie f Ju s tic e s .” 5 

S in c e D o u g la s w ro te , W a rre n’ s s ta tu re h a s , i f  

a n y th in g , g ro w n . In a 1 9 9 7 b o o k , I s ta te d , 

“ W a rre n’ s le a d e rsh ip a b il i t ie s a n d sk i l l a s a 

s ta te sm a n e n a b le d h im  to  ra n k a s se c o n d o n ly  

to  M a rsh a ll a m o n g o u r C h ie f Ju s tic e s .” 6

T h is re a l i ty w a s e n c a p su la te d b y Ju s tic e 

W ill ia m  J . B re n n a n , w h o , a f te r W a rre n re t ire d , 

b e g a n to  c a ll h im  th e “ S u p e r C h ie f’ a t i t le  so o n 

a d o p te d b y th o se g ro w in g in c re a s in g ly 

n o s ta lg ic a b o u t th e W a rre n y e a rs . “ T o th o se 

w h o se rv e d w ith  h im ,”  B re n n a n w ro te a f te r 

W a rre n’ s d e a th , “ E a r l W a rre n w il l  a lw a y s b e 

th e S u p e r C h ie f .” 7

W a rre n h im se lf w a s p ro u d o f  h is re p u ta

t io n in th is re sp e c t. A fte r h e re t ire d , h e 

d e liv e re d a ta lk  to  h u n d re d s o f  s tu d e n ts in  th e 

b a se m e n t lo u n g e o f  N o tre D a m e L a w  S c h o o l
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a n d re sp o n d e d to q u e s tio n s . A  w itn e ss 

re m e m b e rs : “ O n e o f  o u r c la ssm a te s p re fa c e d 

h is q u e s tio n w ith  th e o b se rv a tio n th a t ‘ S o m e 

sa y th a t y o u’ l l g o d o w n in h is to ry w ith  

M a rsh a ll a s o n e o f th e tw o g re a te s t C h ie f 

Ju s tic e s ....’  T h e C h ie f Ju s tic e sm ile d b ro a d ly 

a n d in te r ru p te d . ‘ C o u ld y o u sa y th a t a g a in— a 

l i t t le  lo u d e r , p le a se ? I ’ m  h a v in g a l i t t le  tro u b le 

h e a r in g !” ’ 8

L ead ersh ip  N ot  S ch o larsh ip

I rv in g S to n e , th e n o v e lis t, w h o h a d 

b e c o m e th e n -G o v e m o r W a rre n’ s f r ie n d , te l ls 

h o w  h e tr ie d to in tro d u c e W a rre n to m o d e m 

a r t. “ W h a t d o e s th is m e a n ? W h y h a sn’ t th is 

g o t a h e a d ?”  th e G o v e rn o r a sk e d w h e n sh o w n 

e x a m p le s . F in a l ly , W a rre n sa id , “ I rv in g , I  d o n’ t  

u n d e rs ta n d w h a t th is is a ll a b o u t. I t  is o u ts id e 

m y tra in in g .”  A sk e d w h e th e r W a rre n g o t to  

k n o w m o re a b o u t a r t a s th e ir f r ie n d sh ip 

r ip e n e d , S to n e la u g h e d a n d sa id , “ I  th in k h e 

le f t th e su b je c t a lo n e .” 9

D a v id H a lb e rs ta m h a s w ritte n a tr ib u te to  

Ju s tic e B re n n a n t i t le d , “ T h e C o m m o n M a n a s 

U n c o m m o n M a n .” 1 0 T h e t i t le c a n b e a p p lie d 

e q u a lly to E a r l W a rre n w h o w a s, in  A n th o n y 

L e w is’ s p h ra se , “ a n o rd in a ry m a n , a ra th e r 

s im p le m a n .” 1 1 In  m o st re sp e c ts , W a rre n c o u ld 

h a v e b e e n a c h a ra c te r o u t o f  a S in c la ir L e w is 

n o v e l. Ju s tic e P o tte r S te w a rt o n c e to ld m e , 

“ W a rre n’ s g re a t s tre n g th w a s h is s im p le b e lie f 

in  th e th in g s w e n o w la u g h a t: m o th e rh o o d , 

m a rr ia g e , fa m ily , f la g , a n d th e l ik e .”  T h e se , 

a c c o rd in g to  S te w a rt, w e re th e “ e te rn a l, ra th e r 

b ro m id ic , p la ti tu d e s in w h ic h h e s in c e re ly 

b e lie v e d .” T h e y w e re th e fo u n d a tio n o f  

W a rre n’ s ju r isp ru d e n c e , a s th e y w e re o f  h is 

w a y o f l i fe . W h e n w e a d d to th is W a rre n’ s 

g ru f f  m a sc u lin e b o n h o m ie , h is lo v e o f  sp o r ts 

a n d th e o u td o o rs , a n d h is la c k o f  in te l le c tu a l 

in te re s ts o r p re te n s io n s , w e e n d u p w ith a 

ty p ic a l re p re se n ta tiv e o f  th e M id d le A m e r ic a 

o f  h is d a y . In d e e d , th e m o st s tr ik in g im p re s

s io n W a rre n g a v e “ w a s w h a t a n o ld  fa sh io n e d 

A m e r ic a n f ig u re h e [w a s ] .” 1 2 I t  is  re v e a lin g th a t 

th e C h ie f Ju s tic e’ s fa v o r ite p o e m w a s W .E . 

H e n le y’ s YXWVUTSRQPONMLKJIHGFEDCBAIn v ic tu s1 3— a p o e m th a t w e n o w  

c o n s id e r a p r im e e x a m p le o f  tr i te V ic to r ia n 

se n tim e n ta l ism .

A fte r  W a rre n re fu se d to  h e a d th e c o m m is

s io n in v e s tig a tin g th e K e n n e d y a ssa ss in a tio n , 

e v e n th o u g h P re s id e n t L y n d o n B . Jo h n so n 

sa id th a t h e h a d “ b e g g e d” h im ,” 1 4 th e 

P re s id e n t p e rsu a d e d W a rre n to c h a n g e h is 

m in d b y a p p e a lin g to W a rre n’ s p a tr io t ism : 

“ M r.  C h ie f Ju s tic e , y o u w e re o n c e in  th e a rm y , 

w e re n’ t y o u ? W e ll, a s y o u r C o m m a n d e r- in - 

C h ie f , I ’ m  o rd e r in g y o u b a c k in to se rv ic e .”  

A c c o rd in g to th e ju s t-p u b lish e d Jo h n so n 

ta p e s , W a rre n th e n s ta r te d c ry in g a n d h e sa id , 

“ I  w o n’ t  tu rn y o u d o w n . I ’ l l  ju s t d o w h a te v e r 

y o u sa y .” 1 5 “ Y o u  k n o w ,”  W a rre n la te r to ld  h is 

la w c le rk , “ W h e n so m e o n e a p p e a ls to m y  

p a tr io t ism th a t w a y , I  d o n’ t  k n o w  h o w  I  c a n sa y 

n o .” 1 6

C e rta in ly , W a rre n w a s a n y th in g b u t a 

le a rn e d le g a l sc h o la r . “ I  w ish th a t I  c o u ld sp e a k 

to y o u in  th e w o rd s o f  a sc h o la r ,”  th e C h ie f 

Ju s tic e o n c e to ld a n a u d ie n c e , “ b u t i t  h a s n o t 

fa l le n to  m y  lo t  to  b e a sc h o la r .” 1 7

T h e w o rk o f a C h ie f Ju s tic e , h o w e v e r , 

d if fe rs g re a tly f ro m  th a t o f  o th e r m e m b e rs o f  

th e C o u rt a s fa r a s le g a l sc h o la rsh ip is 

c o n c e rn e d . W h ile c o n s id e r in g th e a p p o in t

m e n t o f  a su c c e sso r to C h ie f Ju s tic e V in so n , 

P re s id e n t E ise n h o w e r a sk e d a m e m b e r o f  

G o v e rn o r W a rre n’ s s ta f f w h e th e r W a rre n 

w o u ld re a l ly w a n t to  b e o n th e C o u rt a f te r h is 

y e a rs in  h ig h p o li t ic a l o f f ic e : “ W o u ld n’ t i t  b e 

p re tty ra t i f ie d fo r  h im ?”  “ Y e s ,”  c a m e b a c k th e 

a n sw e r, “ I  f ra n k ly  th in k  h e’ d  b e v e ry l ik e ly  to  

b e b o re d to d e a th [a s a n A sso c ia te Ju s tic e ] .”  

B u t, th e re sp o n se w e n t o n : “ M y  a n sw e r w o u ld 

b e e m p h a tic a l ly d if fe re n t i f  w e w e re ta lk in g 

a b o u t th e C h ie f Ju s tic e sh ip . H e c o u ld ru n th e 

p la c e .” 1 8

T h e s ta f f m e m b e r’ s a n sw e r g e ts to th e 

h e a r t o f  th e m a tte r . T h e e sse n tia l a ttr ib u te o f  a 

C h ie f Ju s tic e is n o t sc h o la rsh ip , b u t le a d e r

sh ip . O n e w h o c a n “ ru n th e p la c e”  a n d in d u c e 

th e Ju s tic e s to  fo l lo w ,  w il l  e f fe c tiv e ly h e a d th e 

C o u rt.

“ W a rre n h a d le a rn e d a s a n e x e c u tiv e in  

C a lifo rn ia to  le a d , to  m a n a g e , to  se t a to n e , a n d 

to g e t re su lts .” 1 9 A s su c h , h e b ro u g h t m o re 

a u th o r ity to th e C h ie f Ju s tic e sh ip th a n h a d 

b e e n se e n fo r  y e a rs . T h e m o st im p o r ta n t w o rk  

o f  th e S u p re m e C o u rt, o f  c o u rse , o c c u rs b e h in d 

th e sc e n e s , p a r t ic u la r ly a t th e C o n fe re n c e s , 

w h e re th e Ju s tic e s d isc u ss a n d v o te o n c a se s . 

In  a n in te rv ie w w ith  m e , Ju s tic e A b e F o rta s



114 1998  JO U R N A L , V ol. IdcbaZYXWVUTSRQPONMLKJIHGFEDCBA

su m m a r iz e d th e W a rre n C o n fe re n c e fo r te : “ I t  

w a s W a rre n’ s g re a t g if t  th a t, in  p re se n tin g th e 

c a se a n d d isc u ss in g th e c a se , h e p ro c e e d e d 

im m e d ia te ly a n d v e ry c a lm ly a n d g ra c io u s ly to  

th e u lt im a te v a lu e s in v o lv e d— th e u lt im a te 

c o n s ti tu t io n a l v a lu e s , th e u lt im a te h u m a n 

v a lu e s .”  In th e fa c e o f su c h a n a p p ro a c h , 

tra d it io n a l le g a l a rg u m e n ts se e m e d in a p p ro p r i

a te , a lm o s t p e tt i fo g g e ry . T o q u o te F o rta s 

a g a in , “ o p p o s it io n b a se d o n th e h e m stitc h in g 

a n d e m b ro id e ry o f  th e la w  a p p e a re d p e tty in  

te rm s o f  W a rre n’ s b a s ic v a lu e a p p ro a c h .”

A ll  th e Ju s tic e s w h o se rv e d w ith h im  

s tre sse d W a rre n’ s a b il i ty  to le a d th e C o n fe r

e n c e . Ju s tic e S te w a rt w e ll su m m a r iz e d th e 

W a rre n ro le : “ H e w a s a n in s t in c t iv e le a d e r 

w h o m y o u re sp e c te d a n d a s th e p re s id in g 

m e m b e r o f  o u r c o n fe re n c e , h e w a s ju s t id e a l.”  

W h e n I  a sk e d S te w a rt a b o u t c la im s th a t Ju s tic e 

H u g o L .  B la c k w a s th e in te l le c tu a l le a d e r o f  th e 

C o u rt, h e re p l ie d , “ I f  B la c k w a s th e in te l le c tu a l 

le a d e r . W a rre n w a s th e YXWVUTSRQPONMLKJIHGFEDCBAlea d er le a d e r .”

Ju s tic e B la c k , i t sh o u ld b e n o te d , a lw a y s 

c o n s id e re d h im se lf th e c a ta ly s t fo r  th e W a rre n 

C o u rt ju r isp ru d e n c e . In 1 9 6 8 h e d e liv e re d a 

le c tu re th a t th e m e d ia in te rp re te d a s c r it ic ism  o f  

th e C h ie f Ju s tic e . W h e n B la c k to ld  W a rre n th a t 

th e p re ss h a d d is to r te d h is s ta te m e n t, th e C h ie f 

la u g h e d a n d re to r te d , “ L o o k , H u g o , y o u c a n’ t  

u n r in g a b e ll .” 2 0

A  re a d in g o f th e a v a ila b le C o n fe re n c e 

n o te s o f  Ju s tic e s o n th e W a rre n C o u rt re v e a ls 

th a t, a f te r a n in i t ia l  p e r io d o f  fe e l in g h is w a y , 

th e C h ie f Ju s tic e w a s a s s tro n g a le a d e r a s th e 

C o u rt h a s e v e r h a d . In  a lm o s t a ll th e im p o r ta n t 

c a se s , W a rre n h im se lf le d th e d isc u ss io n 

to w a rd th e d e c is io n h e fa v o re d . I f  a n y C o u rt 

c a n p ro p e r ly b e id e n ti f ie d b y th e n a m e o f  

o n e o f  i ts m e m b e rs , h is C o u rt w a s e m p h a ti

c a lly th e W a rre n C o u rt a n d , w ith o u t 

a rro g a n c e , h e , a s w e ll a s th e c o u n try , k n e w i t .  

In jo u rn a l is t A n th o n y L e w is’ s w o rd s , th e 

W a rre n C o u rt’ s “ le g a l re v o lu t io n c o u ld n o t 

h a v e ta k e n p la c e . . . w ith o u t C h ie f Ju s tic e 

W a rre n .” 2 1

A  w o rd sh o u ld a lso b e sa id o n a 

w id e sp re a d c a n a rd a b o u t W a rre n— th a t W a r

re n h a d h a d n o  p ra c tic a l e x p e r ie n c e a s a la w y e r . 

“ W e m a d e a m is ta k e ,”  S e n a to r Jo se p h R . 

M c C a rth y o n c e c o m p la in e d a t a S e n a te 

h e a r in g , “ in  c o n f irm in g a s C h ie f Ju s tic e a m a n

w h o h a d n o ju d ic ia l e x p e r ie n c e a n d v e ry l i t t le  

le g a l e x p e r ie n c e .” 2 2 A la b a m a G o v e rn o r G e o rg e 

W a lla c e a sse r te d th a t W a rre n d id n o t k n o w  

e n o u g h la w  “ to  try  a c h ic k e n th ie f in  m y  h o m e 

c o u n ty !” 2 3 S u c h c r it ic ism , h o w e v e r , w a s 

m isp la c e d . A s h is m o st re c e n t b io g ra p h y p u ts 

i t ,  W a rre n “ w a s b e tte r p re p a re d a s a p ra c tic in g 

a tto rn e y th a n m a n y g a v e h im  c re d it fo r .” 2 4 In  

te rm s o f le g a l p ra c tic e , W a rre n h a d m o re 

e x p e r ie n c e th a n a n y m e m b e r o f  h is C o u rt. A s 

D is tr ic t A tto rn e y o f  A la m e d a C o u n ty , h e h a d 

h e a d e d o n e o f th e la rg e s t la w o f f ic e s in  

C a lifo rn ia fo r  th ir te e n y e a rs a n d th e n se rv e d a s 

h is s ta te’ s h ig h e s t le g a l o f f ic e r fo r  fo u r m o re .

W a rre n w a s th e c h ie f o f  th e D .A .  ’ s o f f ic e in  

fa c t a s w e ll a s n a m e . A c c o rd in g to  th e o f f ic e’ s 

c h ie f in v e s tig a to r , in “ e v e ry m a jo r c a se in  

A la m e d a C o u n ty E a r l W a rre n a sso c ia te d 

h im se lf in th e tr ia l .” 2 5 W a rre n p e rso n a lly 

a p p e a re d in  c o u r t in  m a n y c a se s . In  fa c t, h e 

p ro b a b ly h a d m o re tr ia l e x p e r ie n c e th a n m o st 

Ju s tic e s . A s W a rre n p u t i t  in  h is m e m o irs , “ A s 

d is tr ic t a tto rn e y , I h a d e n g a g e d in m u c h 

l i t ig a tio n , b o th c iv i l  a n d c r im in a l, a n d h a d 

a rg u e d a c a se in  th e U n ite d S ta te s S u p re m e 

C o u rt.” 2 6

T h e C h ie f Ju s tic e u se d to  re c a l l th e t im e , o n 

Ja n u a ry 7 , 1 9 3 2 , w h e n D is tr ic t A tto rn e y 

W a rre n a rg u e d b e fo re th e h ig h e s t C o u rt in  

d e fe n se o f  A la m e d a C o u n ty in  a c a se b ro u g h t 

a g a in s t i t  b y  th e C e n tra l P a c if ic R a ilw a y .2 7 T h e 

a rg u m e n t h a p p e n e d to b e th e la s t h e a rd b y  

Ju s tic e O liv e r W e n d e ll H o lm e s , J r . A fte r th e 

s itt in g th a t d a y , H o lm e s c a su a lly a n n o u n c e d , 

“ I  w o n’ t  b e d o w n to m o rro w ,”  a n d h e re s ig n e d 

a fe w  d a y s la te r .” 2 8 W a rre n sa id h is f r ie n d s 

a c c u se d h im  o f  d r iv in g  H o lm e s f ro m  th e B e n c h 

T h e y u se d to  te a se h im , “ o n e lo o k  a t y o u a n d 

h e sa id , ‘ I  q u it.’ ” 2 9

W arren  an d  IHGFEDCBABrown I

C h ie f Ju s tic e W a rre n’ s le a d e rsh ip o f  th e 

C o n fe re n c e a n d th e C o u rt is sh o w n m o st 

sp e c ta c u la r ly in  th e B ro w n se g re g a tio n c a se .3 0 

I h a v e a lre a d y q u o te d V ic e P re s id e n t 

H u m p h re y’ s a sse r t io n th a t, i f P re s id e n t 

E ise n h o w e r h a d d o n e n o th in g e lse o th e r th a n 

a p p o in t W a rre n , h e w o u ld h a v e e a rn e d a n 

im p o r ta n t p la c e in  o u r h is to ry . I f  E a r l W a rre n 

h a d d o n e n o th in g e lse o th e r th a n le a d th e
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B ro w ndcbaZYXWVUTSRQPONMLKJIHGFEDCBA f i rs t c a m e b e fo re th e C o u rt w h e n F re d V in so n w a s o c c u p y in g th e c e n te r c h a ir , b u t C h ie f Ju s tic e 

V in so n w a s n o t re a d y to o v e r tu rn P lessy v . F erg u so n , th e 1 8 9 6 ru l in g a llo w in g se g re g a tio n in  p u b lic 

tra n sp o r ta t io n (su c h a s th is b u s s ta tio n ) , p u b lic a c c o m m o d a tio n s , a n d in  sc h o o ls . I f  B ro w n h a d n o t b e e n 

re h e a rd th e n e x t T e rm w h e n E a r l W a rre n w a s C h ie f Ju s tic e , F e lix F ra n k u r te r b e lie v e d th a t fo u r o f  h is 

B re th re n (T o m  C . C la rk , S ta n le y F . R e e d , a n d R o b e rt H . Ja c k so n , in  a d d it io n to  V in so n ) w o u ld h a v e v o te d 

to u p h o ld se g re g a tio n .

I PRIVATE PROPERTY -3 
NO PARKING r

,'DriWngthrpugherTurning Around /

C o u rt to  i ts u n a n im o u s B ro w n d e c is io n , h e to o 

w o u ld h a v e e a rn e d a n im p o r ta n t p la c e in  o u r 

h is to ry .

W e n e e d n o t su b sc r ib e to C a r ly le’ s h e ro 

th e o ry to re c o g n iz e th a t o u ts ta n d in g ju d g e s 

d o m a k e a g re a t d if fe re n c e in  th e la w .3 1 I t  m a d e 

a g re a t d if fe re n c e th a t E a r l W a rre n , ra th e r th a n 

F re d M . V in so n , p re s id e d o v e r th e C o u rt th a t 

h a n d e d d o w n th e B ro w n d e c is io n . B ro w n 

i tse lf w a s th e w a te rsh e d c o n s ti tu t io n a l c a se o f  

th is c e n tu ry . Ju s tic e S ta n le y F . R e e d , w h o 

p a r t ic ip a te d m  B ro w n , to ld  h is la w  c le rk th a t “ i f  

i t  w a s n o t th e m o st im p o r ta n t d e c is io n in  th e 

h is to ry o f th e C o u rt, i t w a s v e ry c lo se .” 3 2 

W h e n B ro w n s tru c k d o w n sc h o o l se g re g a tio n , 

i t  s ig n a le d th e b e g in n in g o f  e f fe c tiv e e n fo rc e

m e n t o f  c iv i l  r ig h ts in  A m e r ic a n la w .

In  B ro w n , b la c k p la in t i f fs c h a lle n g e d th e 

c o n s ti tu t io n a li ty o f  se g re g a te d sc h o o ls in  fo u r 

s ta te s a n d th e D is tr ic t o f C o lu m b ia . B e fo re 

B ro w n , th e C o u rt h a d fo l lo w e d th e ru le la id  

d o w n in P lessy v . F erg u so n (1 8 9 6 ) ,3 3 th a t 

se g re g a tio n w a s n o t u n c o n s ti tu t io n a l, p ro

v id e d th a t th e re w e re “ e q u a l b u t se p a ra te 

a c c o m m o d a tio n s fo r th e w h ite a n d c o lo re d 

ra c e s .”  T h e su b se q u e n t s tru c tu re o f ra c ia l 

d isc r im in a tio n w a s b u i l t o n th is “ se p a ra te -b u t- 

e q u a l”  d o c tr in e .

B ro w n f i rs t c a m e b e fo re th e C o u rt w h e n 

C h ie f Ju s tic e V in so n sa t in i ts c e n te r c h a ir . 

W h e n th e Ju s tic e s d isc u sse d th e c a se o n 

D e c e m b e r 1 3 , 1 9 5 2 , V in so n s ta te d th a t h e w a s 

n o t re a d y to o v e rru le P lessy v . F erg u so n .3 4 A  

M a y 1 7 , 1 9 5 4 , M e m o ra n d u m fo r  th e F ile  In  re 

S eg reg a tio n C a ses b y Ju s tic e D o u g la s s ta te s , 

“ V in so n w a s o f th e o p in io n th a t th e P lessy 

c a se w a s r ig h t a n d th a t se g re g a tio n w a s 

c o n s ti tu t io n a l.”  W ith  th e C h ie f Ju s tic e in  fa v o r 

o f  u p h o ld in g se g re g a tio n ,3 5 th e V in so n C o u rt 

w a s fa r f ro m re a d y to issu e a r in g in g 

p ro n o u n c e m e n t o f  ra c ia l e q u a li ty . In d e e d , h a d 

V in so n p re s id e d o v e r th e C o u rt th a t d e c id e d 

B ro w n , th e re su lt w o u ld h a v e b e e n a sh a rp ly 

d iv id e d d e c is io n . A c c o rd in g to th e D o u g la s 

M e m o ra n d u m fo r th e F ile , “ In  th e o r ig in a l 

c o n fe re n c e th e re w e re o n ly fo u r w h o v o te d
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th a t se g re g a tio n in th e p u b lic sc h o o ls w a s 

u n c o n s ti tu t io n a l. T h o se fo u r w e re B la c k , 

B u rto n , M in to n  a n d m y se lf .... S o a s a re su lt o f  

th e in fo rm a l v o te a t th e 1 9 5 2 c o n fe re n c e ,... i f  

th e c a se s w e re to b e th e n d e c id e d th e v o te 

w o u ld b e f iv e to fo u r in fa v o r o f th e 

c o n s ti tu t io n a li ty o f  se g re g a tio n in  th e p u b lic 

sc h o o ls .”

Ju s tic e F ra n k fu r te r’ s c o u n t w a s a b a re 

m a jo r ity th e o th e r w a y . In  a M a y  2 0 ,1 9 5 4 , le tte r 

to Ju s tic e R e e d , th re e d a y s a f te r th e 

u n a n im o u s YXWVUTSRQPONMLKJIHGFEDCBAB ro w n d e c is io n w a s a n n o u n c e d , 

F ra n k fu r te r w ro te , “ I  h a v e n o d o u b t th a t i f  th e 

S eg reg a tio n c a se s h a d re a c h e d d e c is io n la s t 

T e rm th e re w o u ld h a v e b e e n fo u r d isse n te rs—  

V in so n , R e e d , Ja c k so n a n d C la rk— a n d c e r

ta in ly se v e ra l o p in io n s fo r th e m a jo r ity v ie w . 

T h a t w o u ld h a v e b e e n c a ta s tro p h ic .”

T h e “ c a ta s tro p h e” w a s a v o id e d w h e n 

B ro w n w a s se t fo r  re a rg u m e n t in  th e n e x t C o u rt 

T e rm a n d , in  th e in te r im , C h ie f Ju s tic e V in so n 

su d d e n ly d ie d . “ T h is is th e f i rs t  in d ic a tio n th a t 

I  h a v e e v e r h a d th a t th e re is a G o d ,”  F ra n k fu r te r 

c a u s tic a l ly re m a rk e d to  tw o  fo rm e r la w  c le rk s 

w h e n h e h e a rd o f  V in so n’ s d e a th .3 6 T h e Ju s tic e 

w a s c o n f irm e d in  h is c o m m e n t w h e n W a rre n 

w a s a p p o in te d a s V in so n’ s su c c e sso r . U n d e r 

th e n e w C h ie f Ju s tic e , th e C o u rt w a s a b le to  

issu e i ts la n d m a rk ru l in g s tr ik in g d o w n 

se g re g a tio n a n d to d o so u n a n im o u s ly , 

w ith o u t a s in g le c o n c u rr in g o r d isse n tin g 

v o ic e to  d e tra c t f ro m  th e d e c is io n .

B o th th e d e c is io n a n d th e u n a n im ity w e re 

a ttr ib u ta b le d ire c tly to  C h ie f Ju s tic e W a rre n’ s 

le a d e rsh ip . A  fe w d a y s b e fo re th e B ro w n 

d e c is io n w a s a n n o u n c e d , Ju s tic e H a ro ld H . 

B u rto n w ro te in h is d ia ry , “ i t lo o k s l ik e a 

u n a n im o u s o p in io n— a m a jo r a c c o m p lish m e n t 

fo r  h is [W a rre n’ s ] le a d e rsh ip .”  A n d , ju s t a f te r 

th e B ro w n o p in io n w a s re a d , B u rto n w ro te to  

W a rre n , “ T o y o u g o e s th e c re d it fo r th e 

c h a ra c te r o f  th e o p in io n s w h ic h p ro d u c e d th e 

a ll im p o r ta n t u n a n im ity .” 3 7 E v e n a c r it ic  o f  m y  

B ro w n in te rp re ta tio n— w h a t h e c a lls “ th e 

s ta n d a rd v e rs io n” 3 8— a g re e s th a t th a t v e r

s io n “ d o e s c a p tu re m o st o f W a rre n’ s 

c o n tr ib u tio n to  B ro w n ' a n d th a t “ in  th e e n d 

w h a t m a tte re d... w a s in d e e d W a rre n’ s a b il i ty  

to a c c o m m o d a te th e c o n f l ic t in g v ie w s o f  h is 

c o lle a g u e s .” 3 9

T h e n e w C h ie f Ju s tic e le d th e C o u rt to i ts

u n a n im o u s d e c is io n b y f i rs t se tt in g a c o m

p le te ly d if fe re n t C o n fe re n c e to n e th a n h is 

p re d e c e sso r . A c c o rd in g to  a la w  c le rk , W a rre n 

h a d c o m e to b e lie v e th a t “ P lessy w a s a 

d isa s tro u s o p in io n fo r  th e b la c k s .” 4 0 W ith  th a t 

b e l ie f , h e b e g a n h is f i rs t  B ro w n C o n fe re n c e o n 

D e c e m b e r 1 2 ,1 9 5 3 , w ith  a s tro n g s ta te m e n t o n 

th e u n c o n s ti tu t io n a li ty o f se g re g a tio n : “ I  

d o n’ t se e h o w  in  th is d a y a n d a g e w e c a n se t 

a n y g ro u p a p a r t f ro m  th e re s t a n d sa y th a t th e y 

a re n o t e n tit le d to  e x a c tly th e sa m e tre a tm e n t a s 

a ll o th e rs . T o d o so w o u ld b e c o n tra ry to th e 

T h ir te e n th , F o u rte e n th , a n d F if te e n th A m e n d

m e n ts . T h e y w e re in te n d e d to  m a k e th e s la v e s 

e q u a l w ith  a ll o th e rs . P e rso n a lly , I  c a n’ t se e 

h o w to d a y w e c a n ju s t i fy  se g re g a tio n b a se d 

so le ly o n ra c e .”

A s fa r a s P lessy v . F erg u so n w a s 

c o n c e rn e d , sa id W a rre n , “ th e m o re I ’ v e re a d 

a n d h e a rd a n d th o u g h t, th e m o re I ’ v e c o m e to  

c o n c lu d e th a t th e b a s is o f se g re g a tio n a n d 

‘ se p a ra te b u t e q u a l’ re s ts u p o n a c o n c e p t o f  

th e in h e re n t in fe r io r i ty o f  th e c o lo re d ra c e . I  

d o n’ t  se e h o w  P lessy a n d th e c a se s fo l lo w in g  i t  

c a n b e su s ta in e d o n a n y o th e r th e o ry . I f  w e a re 

to  su s ta in se g re g a tio n , w e a lso m u st d o i t  u p o n 

th a t b a s is .”  W a rre n th e n a sse r te d th a t, “ i f  th e 

a rg u m e n t p ro v e d a n y th in g , i t  p ro v e d th a t th a t 

b a s is w a s n o t ju s t i f ie d .”

T h e C h ie f Ju s tic e’ s C o n fe re n c e p re se n ta

t io n  w a s a m a ste r ly i l lu s tra t io n o f  th e W a rre n 

m e th o d o f  le a d in g th e C o n fe re n c e . I t  p u t th e 

p ro p o n e n ts o f  P lessy in  th e a w k w a rd p o s it io n 

o f a p p e a r in g to su b sc r ib e to ra c is t d o c tr in e . 

Ju s tic e R e e d , w h o sp o k e m o st s tro n g ly in  

fa v o r o f  P lessy , fe lt c o m p e lle d to  a sse r t th a t h e 

w a s n o t m a k in g “ th e a rg u m e n t th a t th e N e g ro 

is a n in fe r io r ra c e . O f  c o u rse th e re is  n o in fe r io r 

ra c e , th o u g h th e y m a y b e h a n d ic a p p e d b y  la c k 

o f o p p o r tu n ity .”  R e e d d id n o t, h o w e v e r , 

su g g e s t a n y o th e r g ro u n d o n w h ic h th e C o u rt 

m ig h t re ly  to  ju s t i fy  se g re g a tio n n o w .

W h e n th e C o n fe re n c e w a s f in ish e d , i t  

a p p e a re d th a t C h ie f Ju s tic e W a rre n h a d s ix  f i rm  

v o te s fo r h is v ie w  th a t se g re g a tio n sh o u ld b e 

ru le d in v a l id .4 1 T w o Ju s tic e s , R o b e rt H . 

Ja c k so n a n d T o m  C . C la rk , in d ic a te d th a t th e y 

w o u ld v o te th e sa m e w a y i f  a n o p in io n c o u ld 

b e w ritte n to sa tis fy th e m . O n ly Ju s tic e R e e d 

s ti l l  su p p o r te d th e P lessy d o c tr in e .

T h e C h ie f Ju s tic e n o w d e v o te d a ll h is
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L in d a B ro w n , n o w  

M rs . C h a r le s D . 

S m ith , w a s 

p h o to g ra p h e d in  

1 9 7 5 w ith h e r tw o  

c h ild re n , C h a r le s 

a n d K im b e r ly . 

T w e n ty - fo u r y e a rs 

e a r l ie r , L in d a’ s 

fa th e r , O liv e r 

B ro w n , h a d su e d 

th e c ity  o f  T o p e k a , 

K a n sa s , b e c a u se 

h is d a u g h te r h a d to  

c ro ss ra i lro a d y a rd s 

to c a tc h th e b u s fo r  

a b la c k sc h o o l 

tw e n ty -o n e b lo c k s 

a w a y w h e n th e re 

w a s a w h ite sc h o o l 

o n ly f iv e b lo c k s 

f ro m  h o m e .

e f fo r ts to e lim in a te th e d a n g e r o f  d isse n tin g 

a n d c o n c u rr in g o p in io n s . D u r in g th e m o n th s 

th a t fo l lo w e d , h e m e t c o n s ta n tly w ith h is 

c o lle a g u e s o n th e c a se , m o st o f te n ta lk in g to  

th e m in fo rm a lly in  th e ir C h a m b e rs . T h a t w a s 

th e w a y h e h a d b e e n a b le to  a c c o m p lish th in g s 

b a c k in  C a lifo rn ia . T h e re su lt YXWVUTSRQPONMLKJIHGFEDCBAin  B ro w n sh o w e d 

th a t h e h a d n o t lo s t a n y o f h is p e rsu a s iv e 

p o w e rs in  th e M a rb le P a la c e . In  p a r t ic u la r , a s  

Ju s tic e R e e d’ s b io g ra p h e r p u ts i t , W a rre n 

“ e n g a g e [d ] in a n u m b e r o f lo w -k e y b u t 

e f fe c tiv e c o n v e rsa tio n s re g a rd in g th e c a se s

w ith  R e e d . ” 4 2

D e sp ite th e C h ie f Ju s tic e’ s e f fo r ts , th e re 

a re in d ic a tio n s th a t Ju s tic e R e e d p e rs is te d in  

v o tin g to u p h o ld se g re g a tio n fo r m o n th s . H e 

a c tu a l ly s ta r te d to  p re p a re a d ra f t d isse n t.4 3 B y  

th e n , h o w e v e r , th e Ju s tic e s to o d a lo n e a n d 

W a rre n c o n tin u e d to w o rk o n h im  to c h a n g e 

h is v o te , b o th a t lu n c h e o n m e e tin g s a n d in  

p r iv a te se ss io n s . T h e n , th e C h ie f Ju s tic e p u t i t  

to  R e e d d ire c tly : “ S ta n , y o u’ re a ll b y  y o u rse lf 

in  th is n o w . Y o u ’ v e g o t to  d e c id e w h e th e r i t ’ s 

re a l ly th e b e s t th in g fo r th e c o u n try .”  A s
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d e sc r ib e d b y R e e d’ s la w c le rk , w h o w a s 

p re se n t a t th e m e e tin g , “ T h ro u g h o u t th e C h ie f 

Ju s tic e w a s q u ite lo w -k e y a n d v e ry se n s it iv e to  

th e p ro b le m s th a t th e d e c is io n w o u ld p re se n t 

to th e S o u th . H e e m p a th iz e d w ith Ju s tic e 

R e e d’ s c o n c e rn . B u t h e w a s q u ite f i rm  o n th e 

C o u rt’ s n e e d fo r  u n a n im ity o n a m a tte r o f  th is 

se n s it iv i ty .”

U ltim a te ly , Ju s tic e R e e d a g re e d to th e 

u n a n im o u s d e c is io n . H e s ti l l th o u g h t, a s h e 

w ro te to Ju s tic e F ra n k fu r te r , th a t “ th e re w e re 

m a n y c o n s id e ra tio n s th a t p o in te d to a 

d isse n t.”  B u t, h e w e n t o n , “ th e y d id  n o t a d d u p 

to a b a la n c e a g a in s t th e C o u rt’ s o p in io n . . . 

fa c to rs lo o k in g to w a rd a fa ir tre a tm e n t fo r  

N e g ro e s a re m o re im p o r ta n t th a n th e w e ig h t o f  

h is to ry .”

A t  th e C o n fe re n c e th a t to o k th e v o te to  

s tr ik e d o w n se g re g a tio n , i t  w a s a g re e d th a t th e 

o p in io n sh o u ld b e w r i t te n b y  th e C h ie f Ju s tic e . 

T o w a rd th e e n d o f  A p r i l ,  a f te r h e h a d se c u re d 

Ju s tic e R e e d’ s v o te , W a rre n w a s re a d y to  

b e g in th e d ra f t in g p ro c e ss . O n A p r i l 2 0 , 

Ju s tic e B u rto n w ro te in  h is d ia ry , “ A fte r  

lu n c h th e C h ie f Ju s tic e a n d [ I ]  to o k a w a lk 

a ro u n d th e C a p ito l th e n w e n t to h is 

c h a m b e rs w h e re h e u tte re d h is p re l im in a ry 

th o u g h ts a s to a u th o r se g re g a tio n c a se s .”  

S o o n th e re a f te r W a rre n w e n t to w o rk o n th e YXWVUTSRQPONMLKJIHGFEDCBA
B ro w n d ra f t o p in io n .

C h ie f J u s t ic e W a rre n’ s n o rm a l p ra c tic e w a s 

to le a v e th e a c tu a l d ra f t in g o f  o p in io n s to h is 

la w  c le rk s . H e w o u ld o n ly  o u tl in e th e w a y h e 

w a n te d th e o p in io n d ra f te d a n d w o u ld ra re ly 

g o in to p a r t ic u la rs o n th e d e ta i ls in v o lv e d in  

th e c a se . T h a t w a s fo r th e c le rk d ra f t in g th e 

o p in io n , w h o w a s le f t w ith a g re a t d e a l o f  

d isc re tio n , p a r t ic u la r ly o n th e re a so n in g a n d 

re se a rc h su p p o r t in g th e d e c is io n . I t  h a s b e e n 

a ssu m e d th a t th is p ro c e d u re w a s a lso fo l lo w e d 

in  th e B ro w n d ra f t in g p ro c e ss . H o w e v e r , th e re 

is a d ra f t o p in io n in  W a rre n’ s p a p e rs in  th e 

L ib ra ry o f  C o n g re ss th a t sh o w s th a t i t  w a s th e 

C h ie f Ju s tic e h im se lf w h o w ro te th e B ro w n 

d ra f t. H e a d e d s im p ly “ M e m o ra n d u m”  a n d 

u n d a te d , i t is in W a rre n’ s h a n d w r it in g , in  

p e n c il , o n n in e y e llo w  le g a l-s iz e p a g e s .

C h ie f Ju s tic e W a rre n’ s B ro w n d ra f t4 4 w a s 

w r i t te n in th e ty p ic a l W a rre n s ty le : sh o r t, 

n o n te c h n ic a l, w e ll w ith in th e g ra sp o f th e 

a v e ra g e re a d e r ; th e la n g u a g e is d ire c t a n d

s tra ig h tfo rw a rd . T h e d ra f t w a s b a se d o n th e 

tw o th in g s h e la te r s tre sse d to th e c le rk 

p r im a r i ly  re sp o n s ib le fo r  h e lp in g o n  th e B ro w n 

o p in io n : th e o p in io n sh o u ld b e a s b r ie f a s 

p o ss ib le , a n d it w a s to b e w ritte n in  

u n d e rs ta n d a b le E n g lish , a v o id in g le g a l ism s . 

T h e C h ie f Ju s tic e to ld  th e c le rk h e w a n te d a n 

o p in io n th a t c o u ld b e u n d e rs to o d b y th e 

la y m a n .

T h e W a rre n d ra f t c o n ta in s th e m o st 

fa m o u s p a ssa g e s in  th e B ro w n o p in io n . F irs t, 

a f te r re fe rr in g to  th e d e c is io n fa c in g th e C o u rt, 

th e d ra f t s ta te s , “ In  a p p ro a c h in g i t ,  w e c a n n o t 

tu rn th e c lo c k o f  e d u c a tio n b a c k to  1 8 6 8 , w h e n 

th e A m e n d m e n t w a s a d o p te d , o r e v e n to 1 8 9 5 

[s ic ] w h e n P lessy v . F erg u so n w a s d e c id e d .”

T h e W a rre n d ra f t a lso c o n ta in s B ro w n 's 

s tr ik in g p a ssa g e o n th e b a n e fu l e f fe c t o f  

se g re g a tio n o n b la c k c h ild re n : “ T o se p a ra te 

th e m f ro m  o th e rs o f  th e ir a g e in  sc h o o l so le ly 

b e c a u se o f th e ir c o lo r p u ts th e m a rk o f  

in fe r io r i ty n o t o n ly u p o n th e ir s ta tu s in  th e 

c o m m u n ity b u t a lso u p o n th e ir l i t t le  h e a r ts a n d 

m in d s in  a fo rm  th a t is u n lik e ly e v e r to b e 

e ra se d .”

C o n c e rn w ith  th e im p a c t o f  se g re g a tio n o n 

th e “ h e a r ts a n d m in d s”  o f  b la c k c h ild re n w a s 

ty p ic a l o f  th e W a rre n a p p ro a c h . In  th e c a se o f  

se g re g a tio n , th is v ie w  h a d ro o ts in  W a rre n’ s 

c o n ta c t w ith  E d g a r P a tte rso n , h is b la c k d r iv e r 

w h ile  h e w a s G o v e rn o r o f  C a lifo rn ia . P a tte rso n 

la te r re c a l le d h o w h e u se d to ta lk to th e 

G o v e rn o r a b o u t h is e a r ly y e a rs . W a rre n w o u ld 

a sk , “ T e ll m e a b o u t h o w y o u fe lt w h e n y o u 

w e re a l i t t le  k id , g o in g to sc h o o l. A n d  th e n I  

u se d to  te l l h im  a b o u t so m e o f  th e th in g s th a t 

h a p p e n e d in  N e w  O rle a n s , th e w a y b la c k k id s 

fe lt .” P a tte rso n th o u g h t th a t th e B ro w n 

o p in io n “ a lm o s t q u o te d th e id e a s th a t h e a n d I  

u se d to  ta lk  a b o u t o n fe e l in g s... th in g s th a t h e 

p ic k e d u p a s h e w a s a sk in g q u e s tio n s a b o u t 

h o w  th e b la c k m a n fe lt , h o w  th e b la c k k id  fe lt .”  

Ju s t b e fo re W a rre n’ s d e a th , P a tte rso n v is ite d 

h im  in  G e o rg e to w n U n iv e rs ity H o sp ita l a n d 

to ld h im  h is B ro w n d e c is io n “ se e m e d to b e 

b a se d o n o u r d isc u ss io n o f  m y  e a r ly sc h o o l l i fe  

in N e w O rle a n s .” W a rre n la u g h e d a n d 

in d ic a te d th a t m a n y o th e r fa c to rs h a d e n te re d 

in to th e d e c is io n .

In  a d d it io n , th e W a rre n d ra f t s tre sse d th e 

c h a n g e d ro le o f  e d u c a tio n in  m o d e m so c ie ty ,
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a s c o n tra s te d w ith th e s itu a tio n w h e n th e 

F o u r te e n th A m e n d m e n t w a s a d o p te d : “ N o  

c h ild  c a n re a so n a b ly b e e x p e c te d to  su c c e e d in  

l i fe  to d a y i f  h e is  d e p r iv e d o f  th e o p p o r tu n ity o f  

a n e d u c a tio n . I t a lso p o se d th e c ru c ia l 

q u e s tio n p re se n te d to th e C o u rt: “ D o e s 

se g re g a tio n o f  sc h o o l c h ild re n so le ly o n th e 

b a s is o f c o lo r , e v e n th o u g h th e p h y s ic a l 

fa c i l i t ie s m a y b e e q u a l, d e p r iv e th e m in o r ity 

g ro u p o f e q u a l o p p o r tu n it ie s in th e e d u c a

t io n a l sy s te m ?” — a s w e ll a s i ts a n sw e r: “ W e 

b e l ie v e th a t i t  d o e s .”

T h e W a rre n m e m o ra n d u m tra n sm itt in g th e YXWVUTSRQPONMLKJIHGFEDCBA
B ro w n d ra f t to th e Ju s tic e s d e c la re d , “ O n th e 

q u e s tio n o f se g re g a tio n in e d u c a tio n , th is 

sh o u ld b e th e e n d o f  th e l in e .”  I f  th a t w a s tru e , 

i t  w a s m a in ly th e C h ie f Ju s tic e’ s d o in g— m o re 

e v e n th a n c o m m e n ta to rs o n B ro w n h a v e 

re a l iz e d . T h e B ro w n d ra f t sh o w s th a t th e C h ie f 

Ju s tic e w a s p r im a r i ly re sp o n s ib le n o t o n ly  fo r  

th e u n a n im o u s d e c is io n , b u t a lso fo r th e 

o p in io n in  th e c a se . T h is w a s o n e c a se w h e re 

th e d ra f t in g w a s n o t d e le g a te d . T h e o p in io n 

d e liv e re d w a s e sse n tia l ly th e o p in io n p ro

d u c e d w h e n W a rre n h im se lf sa t d o w n a n d p u t 

p e n c i l to  p a p e r .

T h e f in a l B ro w n d ra f t w a s c irc u la te d o n 

M a y 1 3 , 1 9 5 4 , in  p r in te d fo rm . T h e n e x t d a y , 

S a tu rd a y , M a y 1 5 , w a s a C o n fe re n c e d a y . A t  

lu n c h , th e Ju s tic e s w e re e n te r ta in e d b y  Ju s tic e 

B u r to n , w ith a la rg e sa lm o n p ro v id e d b y  

S e c re ta ry o f  th e In te r io r D o u g la s M c K a y . Ju s t 

b e fo re , B u rto n w ro te in h is d ia ry , th e 

“ c o n fe re n c e f in a l ly a p p ro v e d S e g re g a tio n 

o p in io n s a n d in s tru c tio n s fo r d e liv e ry M o n 

d a y— n o p re v io u s n o tic e b e in g g iv e n to  o f f ic e 

s ta f fs e tc so a s to a v o id le a k s . M o st o f  u s—  

in c lu d in g m e— h a n d e d b a c k th e c irc u la te d 

p r in t to  C .J . to a v o id p o ss ib le le a k s .”

W h e n th e B ro w n o p in io n w a s d e liv e re d , 

th e Ju s tic e s w e re w e ll a w a re th a t th e y h a d 

p a r t ic ip a te d in  w h a t Ju s tic e F ra n k fu r te r te rm e d 

“ a d a y th a t w il l  l iv e in  g lo ry .”  A  fe w  d a y s 

e a r l ie r , in  a n o te to  W a rre n jo in in g  th e o p in io n , 

F ra n k fu r te r w ro te : “ W h e n— In o lo n g e r sa y ‘ i f  

— y o u b r in g th is c a rg o o f  u n a n im ity sa fe ly to  

p o r t i t  w il l  b e a m e m o ra b le d a y n o le ss in  th e 

h is to ry o f  th e N a tio n th a n in  th a t o f  th e C o u rt. 

Y o u  h a v e , i f  I  m a y sa y so , b e e n w ise ly a t th e 

h e lm th ro u g h o u t th is y e a r’ s jo u rn e y o f  th is 

l i t ig a tio n . F in is co ro n a t o m n ia” IHGFEDCBA

Brown E n forcem en t

T h e re is a n u n d a te d n o te , w ritte n o n a 

S u p re m e C o u rt m e m o p a d in Ju s tic e 

F ra n k fu r te r’ s h a n d w r it in g , th a t re a d s , “ I t  is  n o t 

fa ir to sa y th a t th e S o u th h a s a lw a y s d e n ie d 

N e g ro e s ‘ th is c o n s ti tu t io n a l r ig h t.’  I t  w a s N O T  

a c o n s ti tu t io n a l r ig h t t i l l  M a y  1 7 /5 4 .”

T h e c h a n g e in  Ju s tic e F ra n k fu r te r’ s p o s

tu re o n se g re g a tio n w a s e x p la in e d b y h im  

d u r in g a 1 9 6 0 C o n fe re n c e . “ D u r in g th e 

C o n fe re n c e ,” s ta te s a Ja n u a ry 2 5 , 1 9 6 0 , 

h a n d w r it te n n o te b y Ju s tic e D o u g la s in  h is 

p a p e rs in  th e L ib ra ry  o f  C o n g re ss , “ F ra n k fu r te r 

. . . sa id i f  th e c a se s h a d b e e n b ro u g h t u p 

[b e fo re B ro w n ] h e w o u ld h a v e v o te d th a t 

se g re g a tio n in  th e sc h o o ls w a s c o n s ti tu t io n a l 

b e c a u se ‘ p u b lic o p in io n h a d n o t th e n 

c ry s ta l l iz e d a g a in s t i t .  ’  H e sa id th e a rr iv a l o f  th e 

E ise n h o w e r C o u rt h e ra ld e d a c h a n g e in  p u b lic 

o p in io n o n th is su b je c t a n d th e re fo re e n a b le d 

h im  to  v o te a g a in s t se g re g a tio n . B il l  B re n n a n’ s 

re sp o n se w a s ‘ G o d A lm ig h ty .’

T h e M a y  1 7 ,1 9 5 4 , B ro w n o p in io n d e c la re d 

th e r ig h t to b a n se g re g a tio n , b u t i t  m a d e n o 

p ro v is io n fo r e n fo rc e m e n t o f  th e n e w r ig h t. 

In s te a d , C h ie f Ju s tic e W a rre n’ s o p in io n 

c o n c lu d e d b y  a n n o u n c in g th a t th e C o u rt w a s 

sc h e d u lin g fu r th e r a rg u m e n t o n th e q u e s tio n 

o f a p p ro p r ia te re l ie f . T h e s itu a tio n w a s 

su m m a r iz e d in  T h e N ew Y o rk T im es a c c o u n t o f  

th e B ro w n d e c is io n : “ w h e n i t re tu rn s in  

O c to b e r fo r  th e 1 9 5 4— 1 9 5 5 te rm [ th e C o u rt] 

w i l l  h e a r re a rg u m e n ts th e n o n th e q u e s tio n o f  

h o w  a n d w h e n th e p ra c tic e i t  o u tla w e d to d a y 

m a y f in a l ly  b e e n d e d .” 4 5

T h e th e m e fo r  th e se c o n d B ro w n d e c is io n 

a n d o p in io n w a s se t b y  C h ie f Ju s tic e W a rre n 

h im se lf a t th e C o n fe re n c e th a t m e t o n 

S a tu rd a y , A p r i l  1 6 , 1 9 5 5 , fo l lo w in g  th e o ra l 

re a rg u m e n t o n  th e te rm s o f  th e d e c re e e a r l ie r in  

th e w e e k . W a rre n’ s p re se n ta tio n o p e n in g th e 

C o n fe re n c e s ta te d th e m a in l in e s o f w h a t 

b e c a m e th e C o u rt’ s e n fo rc e m e n t d e c is io n . 

F irs t, th e C h ie f Ju s tic e re je c te d v a r io u s 

p ro p o sa ls th a t h a d b e e n d isc u sse d in th e 

C o u rt: a p p o in tm e n t o f  a m a ste r to  w o rk  o u t th e 

te rm s o f  a n e n fo rc e m e n t d e c re e , f ix in g  o f  a d a te 

fo r c o m p le tio n o f d e se g re g a tio n , re q u ir in g 

sp e c if ic d e se g re g a tio n p la n s f ro m  d e fe n d a n t 

sc h o o l d is tr ic ts , a n d im p o s in g o f  p ro c e d u ra l
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re q u ire m e n ts— a ll o f  w h ic h w e re a lso re je c te d 

b y  th e C o u rt’ s d e c is io n . T h e n h e e m p h a s iz e d 

th a t th e C o u rt sh o u ld fu rn ish g u id a n c e to th e 

lo w e r c o u r ts : “ th e o p in io n o u g h t to g iv e th e m 

so m e g u id a n c e . I t  w o u ld m a k e i t  m u c h e a s ie r 

a n d w o u ld b e ra th e r c ru e l to sh if t i t  b a c k to  

th e m a n d le t th e m f lo u n d e r .”  T h e g u id a n c e 

sh o u ld b e in  a n o p in io n l is t in g  th e fa c to rs to  b e 

ta k e n in to  a c c o u n t, ra th e r th a n a fo rm a l d e c re e : 

“ I  th in k  th e re sh o u ld b e a n o p in io n w ith  fa c to rs 

fo r  th e c o u r ts b e lo w to  ta k e in to  a c c o u n t ra th e r 

th a n a fo rm a l d e c re e .”  T h e o p in io n -n o t-d e c re e 

a p p ro a c h h a d th e a d v a n ta g e o f g re a te r 

f le x ib i l i ty .  F le x ib i l i ty  in  e n fo rc e m e n t w a s a lso 

th e k e y n o te o f  th e “ g ro u n d ru le s”  C h ie f Ju s tic e 

W a rre n su g g e s te d to g u id e th e e n fo rc e m e n t 

p ro c e ss .

O n c e a g a in , th e W a rre n p re se n ta tio n se t 

th e th e m e b o th fo r th e C o n fe re n c e a n d th e 

d e c is io n . A n d o n c e a g a in th e C o n fe re n c e

a g re e d th a t th e u n a n im o u s o p in io n sh o u ld b e 

w ritte n b y th e C h ie f Ju s tic e . W a rre n s tre sse d 

to h is c le rk s th a t th e o p in io n sh o u ld b e a s 

sh o r t a s p o ss ib le a n d c o v e r th e m a in p o in ts h e 

h a d m a d e a t th e C o n fe re n c e : th a t e n fo rc e m e n t 

b e f le x ib le , u n d e r a c c e p te d e q u ity p r in c ip le s , 

a n d th a t i t  ta k e in to a c c o u n t v a r io u s fa c to rs to  

b e b r ie f ly  l is te d to se rv e a s “ g ro u n d ru le s”  fo r  

th e lo w e r c o u r ts .

A s w a s tru e in  YXWVUTSRQPONMLKJIHGFEDCBAB ro w n I , th e d ra f t in g o f  th e 

B ro w n I I  o p in io n w a s b y th e C h ie f Ju s tic e 

h im se lf . In  M a y 1 9 5 5 , W a rre n o n c e m o re p u t 

p e n c il to p a p e r a n d p ro d u c e d a d ra f t o p in io n . 

T h e o r ig in a l is a g a in in  p e n c il in  th e C h ie f 

Ju s tic e’ s h a n d w r it in g o n s ix  y e llo w  le g a l-s iz e 

p a g e s a n d h e a d e d “ A /e z n o .” 4 6 A s w a s tru e o f  

W a rre n’ s B ro w n I  d ra f t, th is B ro w n I I  d ra f t is 

e sse n tia l ly s im ila r to  th e f in a l B ro w n / /o p in io n 

a n d c o n ta in s m o st o f  th e la tte r’ s la n g u a g e .

T h e m o st n o te d c h a n g e in W a rre n’ s

A lth o u g h P re s id e n t E ise n h o w e r a n d C h ie f Ju s tic e W a rre n w e re a ll sm ile s a t th is W h ite H o u se 

m e e tin g in 1 9 5 7 , E ise n h o w e r w o u ld la te r d e sc r ib e h is a p p o in tm e n t o f W a rre n a s “ th e b ig g e s t d a m n 

fo o l th in g I e v e r d id .”  F ro m le f t to r ig h t, f la n k in g th e P re s id e n t a n d th e C h ie f Ju s tic e , a re A sso c ia te 

Ju s tic e s W ill ia m  O . D o u g la s , F e lix F ra n k fu r te r , W ill ia m  J . B re n n a n , T o m C . C la rk , Jo h n M a rsh a ll 

H a r la n , C h a r le s W h itta k e r , H a ro ld H . B u rto n , a n d S ta n le y F . R e e d .
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B ro w n I I dcbaZYXWVUTSRQPONMLKJIHGFEDCBA o p in io n w a s m a d e a t Ju s tic e 

F ra n k fu r te r’ s u rg in g . T h e C h ie f Ju s tic e h a d 

c lo se d h is o r ig in a l d ra f t: “ T h e ju d g m e n ts o f  th e 

C o u rts o f A p p e a l a re a c c o rd in g ly re v e rse d 

(e x c e p t D e la w a re ) a n d th e c a u se s a re re

m a n d e d to th e D is tr ic t C o u rts to ta k e su c h 

p ro c e e d in g s a n d e n te r su c h o rd e rs a n d 

d e c re e s c o n s is te n t w ith th is o p in io n a s a re 

n e c e ssa ry a n d p ro p e r to a d m it p la in t i f fs a n d 

th o se s im ila r ly s itu a te d in th e ir re sp e c tiv e 

sc h o o l d is tr ic ts to  th e p u b lic sc h o o l sy s te m o n 

a n o n -d isc r im in a to ry b a s is a t th e ea r lies t 

p ra c tica b le d a te ."

In  th e f in a l B ro w n I I  o p in io n , th is w a s 

c h a n g e d to : “ T h e ju d g m e n ts b e lo w , e x c e p t 

th a t in  th e D e la w a re c a se , a re a c c o rd in g ly 

re v e rse d a n d th e c a se s a re re m a n d e d to th e 

D is tr ic t C o u rts to ta k e su c h p ro c e e d in g s a n d 

e n te r su c h o rd e rs a n d d e c re e s c o n s is te n t w ith  

th is o p in io n a s a re n e c e ssa ry a n d p ro p e r to 

a d m it to p u b lic sc h o o ls o n a ra c ia l ly 

n o n d isc r im in a to ry b a s is w ith a ll d e lib e ra te 

sp eed th e p a r t ie s to th e se c a se s .”

W h e n th e B ro w n I I  o p in io n d e c la re d th a t 

th e lo w e r c o u r ts w e re to e n su re th a t b la c k s 

w e re a d m itte d to sc h o o ls o n a n o n d isc r im in a

to ry  b a s is “ w ith  a ll d e lib e ra te sp e e d ,”  i t  le d to  

le a rn e d c o n tro v e rsy o n th e o r ig in s o f th e 

o x y m o ro n ic p h ra se— i tse lf so u n ty p ic a l o f  th e 

n o rm a l W a rre n m o d e o f e x p re ss io n . T h e 

p h ra se i tse lf c o m e s f ro m  Ju s tic e H o lm e s .4 7 

H o w e v e r, w e re m a in u n c e r ta in w h e re H o lm e s 

o b ta in e d th e p h ra se . W h a t is c e r ta in , n e v e r th e

le ss , is th a t Ju s tic e F ra n k fu r te r g o t i t f ro m  

H o lm e s a n d th e B ro w n I I  o p in io n g o t i t  f ro m  

F ra n k fu r te r . C o m m e n ta to rs o n B ro w n I I  h a v e 

a ll a ssu m e d th a t th is w a s th e c a se ; b u t th e y 

h a v e h a d to su p p o r t th e a ssu m p tio n o n ly b y  

c irc u m sta n tia l e v id e n c e . H o w e v e r, tw o le tte rs 

b y Ju s tic e F ra n k fu r te r to th e C h ie f Ju s tic e 

e n a b le u s to c o n f irm d e f in ite ly th a t th e Ju s tic e 

w a s re sp o n s ib le fo r  th e “ a ll d e lib e ra te sp e e d”  

la n g u a g e .

T h e se le tte rs sh o w th a t C h ie f Ju s tic e 

W a rre n h a d d isc u sse d th e o p in io n w ith  Ju s tic e 

F ra n k fu r te r e v e n b e fo re h is d ra f t o p in io n w a s 

c irc u la te d a n d th e Ju s tic e h a d th e n su g g e s te d 

th e H o lm e s p h ra se . O n M a y 2 4 , 1 9 5 5 , 

F ra n k fu r te r w ro te to W a rre n th a t h e h a d re a d 

th e d ra f t “ a n d I a m re a d y to s ig n o n th e 

U n d o tte d l in e .”  B u t F ra n k fu r te r w e n t o n , “ I  s t i l l

th in k th a t ‘ w ith a ll d e lib e ra te sp e e d’ . . . is 

p re fe ra b le to  ‘ a t th e e a r l ie s t p ra c tic a b le d a te .’ ”

C h ie f Ju s tic e W a rre n d id n o t m a k e th e 

c h a n g e in h is c irc u la te d d ra f t. S o Ju s tic e 

F ra n k fu r te r se n t h im  a M a y  2 7 le tte r re p e a tin g 

th e su g g e s tio n : “ I s ti l l s tro n g ly b e lie v e th a t 

‘ w ith a ll d e lib e ra te sp e e d’ c o n v e y s m o re 

e f fe c t iv e ly th e p ro c e ss o f t im e fo r th e 

e f fe c tu a tio n o f  o u r d e c is io n . ... I  th in k i t  is 

h ig h ly d e s ira b le to e d u c a te p u b lic o p in io n—  

th e p a r t ie s th e m se lv e s a n d th e g e n e ra l 

p u b lic— to  a n u n d e rs ta n d in g th a t w e a re a t th e 

b e g in n in g o f  a p ro c e ss o f  e n fo rc e m e n t a n d n o t 

c o n c lu d in g i t .  In  sh o r t, I  th in k  i t  is fa r b e tte r to  

h a b itu a te th e p u b lic ’  s m in d to  th e re a l iz a tio n o f  

th is , a s... th e p h ra se ‘ w ith  a ll  d e lib e ra te sp e e d’

... [ is ]  c a lc u la te d to  d o .”

C h ie f Ju s tic e W a rre n d id , o f  c o u rse , f in a l ly  

a c c e p t th e F ra n k fu r te r su g g e s tio n a n d th e “ a ll 

d e lib e ra te sp e e d”  p h ra se re m a in s th e m o st 

s tr ik in g o n e in  th e B ro w n I I  o p in io n . M o re 

im p o r ta n t, w a s th e tw o -e d g e d n a tu re o f  th e 

p h ra se . I t  e n su re d f le x ib i l i ty  b y  p ro v id in g t im e 

fo r e n fo rc e m e n t; b u t i t a lso c o u n te n a n c e d 

d e la y in  v in d ic a tin g c o n s ti tu t io n a l r ig h ts . “ A ll  

d e lib e ra te sp e e d” m a y n e v e r h a v e b e e n 

in te n d e d to  m e a n in d e f in ite d e la y . Y e t th a t is 

ju s t w h a t i t  d id  m e a n in  m u c h o f  th e S o u th .

S o m e o f  th e Ju s tic e s , in c lu d in g th e C h ie f 

Ju s tic e , la te r in d ic a te d th a t i t h a d b e e n a 

m is ta k e to  q u a li fy d e se g re g a tio n e n fo rc e m e n t 

b y  th e “ a ll d e lib e ra te sp e e d”  la n g u a g e . Ju s tic e 

B la c k’ s so n q u o te s h im  a s sa y in g , “ I t  te l ls th e 

e n e m ie s o f  th e d e c is io n th a t fo r  th e p re se n t th e 

s ta tu s q u o w il l  d o a n d g iv e s th e m t im e to  

c o n tr iv e d e v ic e s to s ta l l o f f  d e se g re g a tio n .” 4 8 

T h is B la c k s ta te m e n t is in c o n s is te n t w ith  w h a t 

h e sa id a t th e B ro w n e n fo rc e m e n t C o n fe re n c e . 

T h e A la b a m a Ju s tic e th e n h a d in d ic a te d th a t 

th e C o u rt sh o u ld n o t try to se tt le th e 

se g re g a tio n issu e to o ra p id ly . I f  i t  a tte m p te d to  

d o so , B la c k to ld th e c o n fe re n c e , i ts d e c re e 

“ w o u ld b e l ik e  P ro h ib it io n .”  B la c k , in  fa c t, w a s 

th e o n e Ju s tic e w h o p re d ic te d a t th e 

C o n fe re n c e th a t th e m o v e m e n t .to w a rd d e se g

re g a tio n in  th e S o u th w o u ld a t b e s t b e o n ly  

“ g la c ia l.”

T h e C h ie f Ju s tic e , to o , c a m e to  b e lie v e , th a t 

i t h a d b e e n a m is ta k e to a c c e p t th e “ a ll 

d e lib e ra te sp e e d”  la n g u a g e . In  h is la te r y e a rs 

W a rre n c o n c lu d e d th a t h e h a d b e e n so ld a b il l
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o f  g o o d s w h e n Ju s tic e F ra n k fu r te r in d u c e d h im  

to  u se th e p h ra se . I t  w o u ld h a v e b e e n b e tte r , h e 

la te r sa id , to h a v e o rd e re d d e se g re g a tio n 

fo r th w ith . B y  th e n , h o w e v e r , Ju s tic e B la c k’ s 

p re d ic t io n o f  th e “ g la c ia l”  p a c e o f  d e se g re g a

t io n h a d p ro v e d , i f  a n y th in g , o v e ro p tim is t ic . 

T h e Ju s tic e s h a d , to b e su re , n o t e x p e c te d 

e n th u s ia s tic c o m p lia n c e b y  th e S o u th . B u t th e 

e x te n t o f  o p p o s it io n w a s so m e th in g th a t h a d 

n o t b e e n fo re se e n . L o o k in g b a c k , W a rre n , a t 

le a s t, fe lt th a t m u c h o f  th e d e f ia n c e o f  YXWVUTSRQPONMLKJIHGFEDCBAB ro w n 

c o u ld h a v e b e e n a v o id e d i f  th e S o u th h a d n o t 

b e e n le d to b e lie v e th a t “ d e lib e ra te sp e e d”  

w o u ld c o u n te n a n c e in d e f in ite d e la y . W h e n a 

c o m p a ra b le p ro b le m a ro se in  1 9 6 4 in  c o n n e c

t io n  w ith  e n fo rc e m e n t o f  th e “ o n e p e rso n -o n e 

v o te’ p r in c ip le in  le g is la t iv e a p p o r t io n m e n ts ,4 9 

th e C h ie f Ju s tic e d id n o t h e s ita te to u rg e 

im m e d ia te e n fo rc e m e n t, re g a rd le ss o f th e 

p ro b le m s in  in d iv id u a l s ta te s in  a d a p tin g to  th e 

n e w ru le s .

E x c e p t in  th e B ro w n c a se , in  fa c t, C h ie f 

Ju s tic e W a rre n n e v e r le t th e q u e s tio n o f  

e n fo rc e m e n t a f fe c t h is d e c is io n s . H e a lw a y s 

fe lt th a t th e Ju s tic e s’  d u ty w a s o n ly  to d e c id e 

th e c a se s b e fo re th e m a s th e y th o u g h t th e 

C o n s titu t io n re q u ire d . W a rre n’ s C o u rt c a re e r 

w a s th e l iv in g  e x a m p le o f  th e o ld  m a x im : F ia t 

ju s tit ia e t ru a n t co e li (L e t ju s t ic e b e d o n e 

th o u g h th e h e a v e n s sh o u ld fa l l) .

B u t h e d id  n o t e x p e c t th e h e a v e n s to fa l l .  

O n c e , a f te r th e C o u rt h a d o rd e re d th e re le a se o f  

a n A rm y  p r iso n e r , o n e o f  h is la w  c le rk s a sk e d 

h im  h o w  th e y w e re g o in g to  m a k e th e A rm y  d o 

th a t. T h e C h ie f Ju s tic e ju s t la u g h e d a n d sa id , 

“ D o n’ t w o rry a b o u t i t . T h e y w il l  d o i t . ”  T h e 

c le rk p e rs is te d a n d re fe rre d to th e A n d re w 

Ja c k so n s ta te m e n t a b o u t Jo h n M a rsh a ll 

h a v in g to  e n fo rc e h is o w n d e c is io n .

“ L o o k ,”  W a rre n sa id in  re p ly , “ y o u d o n’ t  

h a v e to w o rry . I f  th e y d o n’ t d o th is , th e y’ v e 

d e s tro y e d th e w h o le re p u b lic , a n d th e y a re n’ t  

g o in g to d o th a t. S o y o u d o n’ t e v e n h a v e to  

w o rry  a b o u t w h e th e r th e y a re g o in g to  d o i t  o r 

n o t— th ey’re g o in g to d o ft! ” 5 0

L ead ersh ip  an d  R eap p ortion m en t

T h e 1 9 6 4 c a se in  w h ic h th e o n e -p e rso n - 

o n e -v o te p r in c ip le w a s la id d o w n w a s 

R eyn o ld s v . S im s.5 ' I t  a ro se o u t o f  c h a lle n g e s

to th e a p p o r t io n m e n t o f  th e A la b a m a le g is la

tu re . T h e a p p o r t io n m e n t issu e h a d a r ise n tw o  

y e a rs e a r l ie r in  B a ker v . C a rr ,5 1 w h ic h h a d 

d e c id e d th a t th e C o u rt h a d ju r isd ic t io n o v e r 

c a se s c h a lle n g in g le g is la t iv e a p p o r t io n m e n ts , 

th o u g h th e y h a d u n ti l th e n b e e n h e ld to  

in v o lv e o n ly “ p o li t ic a l q u e s tio n s”  b e y o n d 

ju d ic ia l c o m p e te n c e . S e v e ra l o f  th e Ju s tic e s , 

in c lu d in g C h ie f Ju s tic e W a rre n , h a d a lso 

w a n te d to d e c id e th e m e rits in  B a ker v . C a rr  

a n d a p p ly a s ta n d a rd o f  e q u a li ty o f  p o p u la tio n 

to le g is la t iv e a p p o r t io n m e n ts . T h e y w e re n o t, 

h o w e v e r , w il l in g  to  a p p ly i t  to  m o re th a n o n e 

H o u se .

T h e C h ie f Ju s tic e , in p a r t ic u la r , w a s 

in f lu e n c e d b y h is e x p e r ie n c e in C a lifo rn ia , 

w h e n o n ly  th e A sse m b ly w a s a p p o r t io n e d b y  

p o p u la tio n . E a c h C a lifo rn ia c o u n ty w a s 

re p re se n te d b y  o n e s ta te se n a to r , re g a rd le ss o f  

p o p u la tio n . In  h is m e m o irs , W a rre n c a lle d th is 

th e “ F e d e ra l S y s te m o f R e p re se n ta tio n”  

b e c a u se o f i ts re se m b la n c e to th a t in th e 

U n ite d S ta te s C o n s titu t io n .5 3 W a rre n h a d 

b e lie v e d th a t th e sy s te m w o rk e d fa ir ly  a n d h e 

th o u g h t th a t th e e q u a l-p o p u la tio n re q u ire m e n t 

sh o u ld n o t e x te n d to  s im ila r s ta te se n a te s .

T h e sa m e b e lie f w a s e x p re sse d d u r in g th e 

c o n fe re n c e d isc u ss io n s th a t fo l lo w e d th e 

a rg u m e n t in  N o v e m b e r 1 9 6 3 o f  R eyn o ld s v . 

S im s. L e d b y th e C h ie f Ju s tic e , m o st o f  th e 

Ju s tic e s q u ic k ly  d e c id e d th a t th e lo w e r H o u se 

a p p o r t io n m e n ts , w h ic h w e re n o t b a se d o n 

e q u a li ty o f p o p u la tio n , w e re in v a l id . B u t 

n e ith e r W a rre n n o r th e o th e rs w e re w il l in g  to  

a p p ly th e p o p u la tio n s ta n d a rd to  b o th H o u se s 

o f  th e s ta te le g is la tu re .

T h a t a m a jo r ity o f  Ju s tic e s c h a n g e d th e ir 

m in d s w a s a d ire c t re su lt o f C h ie f Ju s tic e 

W a rre n’ s le a d . T h e C h ie f Ju s tic e h a d a ss ig n e d 

th e R eyn o ld s o p in io n to h im se lf a t th e 

N o v e m b e r 2 2 ,1 9 6 3 , C o n fe re n c e— th e C o n fe r

e n c e a t w h ic h th e Ju s tic e s re c e iv e d w o rd o f  

P re s id e n t Jo h n F . K e n n e d y’ s a ssa ss in a tio n . 

A s W a rre n s ta r te d to  w o rk o u t h is re a so n in g , 

h e c a m e to  re a l iz e th a t h is C a lifo rn ia e x p e r ie n c e 

sh o u ld n o t b e d e te rm in a tiv e . In s te a d , h e 

c o n c lu d e d th a t th e e q u a l-p o p u la tio n s ta n d a rd 

m u st a p p ly to b o th H o u se s o f a s ta te 

le g is la tu re .

A fte r  th e C h ie f Ju s tic e h a d c o n c lu d e d th a t 

R eyn o ld s v . S im s h a d to b e d e c id e d b y a n
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e q u a l-p o p u la tio n s ta n d a rd a p p lic a b le to b o th 

H o u se s , h e w a s ta lk in g to  th e la w  c le rk w o rk in g 

o n th e c a se . H e b e g a n to  la u g h a n d re m a rk e d , 

“ Y o u  k n o w  I  g a v e a sp e e c h so m e y e a rs a g o in  

C a lifo rn ia su p p o r t in g o u r re a p p o r t io n m e n t 

sy s te m th e re .”  H e sa id i t  w a s b a se d o n th e 

fe d e ra l p r in c ip le th a t th e C o u rt w a s re je c tin g . 

“ Y o u k n o w ,”  h e w e n t o n , “ I n e v e r re a l ly 

th o u g h t v e ry m u c h a b o u t i t  th e n . A s a p o li t ic a l 

m a tte r i t se e m e d to m e to b e a se n s ib le 

a rra n g e m e n t. B u t n o w , a s a c o n s ti tu t io n a l 

m a tte r , w ith th e p o in t o f v ie w o f th e 

re sp o n s ib i l i t ie s o f  a Ju s tic e , I  k in d o f  g o t to  

lo o k a t i t  d if fe re n tly .”  T h e C h ie f Ju s tic e w a s 

n o t a t a ll tro u b le d b y  th e fa c t th a t h e h a d ta k e n 

a n e n tire ly d if fe re n t p o s it io n a s G o v e rn o r . “ I  

w a s ju s t w ro n g a s G o v e rn o r ,”  W a rre n la te r to ld  

a n o th e r la w  c le rk .5 4

E v e n th o u g h W a rre n’ s YXWVUTSRQPONMLKJIHGFEDCBAR eyn o ld s v . S im s 

o p in io n w a s m o re fa r - re a c h in g th a n th e 

C o n fe re n c e d isc u ss io n , i t w a s q u ic k ly a c

c e p te d b y a m a jo r ity . T h a t re su lt w a s d u e 

e n tire ly to  W a rre n’ s le a d e rsh ip . I t  w a s W a rre n 

a lo n e w h o d e c id e d th a t th e C o n fe re n c e 

c o n se n su s w a s w ro n g , a n d th a t th e e q u a l- 

p o p u la tio n s ta n d a rd h a d to g o v e rn a ll s ta te 

le g is la t iv e a p p o r t io n m e n ts . T h e C h ie f Ju s tic e 

a lso p e rso n a lly p e rsu a d e d th e Ju s tic e s w h o 

jo in e d h is o p in io n th a t th e fe d e ra l a n a lo g y 

sh o u ld n o t b e fo l lo w e d . H a d W a rre n n o t 

c h a n g e d h is m in d a n d c o n v in c e d th e o th e rs 

th a t h is n e w p o s it io n w a s c o rre c t, th e la w  o n 

th e su b je c t w o u ld b e e n tire ly d if fe re n t.

C h ie f Ju s tic e W a rre n n e v e r h a d d o u b ts 

a b o u t th e re a p p o r t io n m e n t d e c is io n . H e 

m a in ta in e d th a t, i f  th e “ o n e p e rso n , o n e v o te”  

p r in c ip le h a d b e e n la id d o w n y e a rs e a r l ie r , 

m a n y o f  th e n a tio n’ s le g a l so re s w o u ld n e v e r 

h a v e fe s te re d . “ I f  [ th e p r in c ip le ] h a d b e e n in  

e x is te n c e f i f ty  y e a rs a g o ,”  h e la te r in s is te d , 

“ w e w o u ld h a v e sa v e d o u rse lv e s a c u te ra c ia l 

tro u b le s . M a n y o f  o u r p ro b le m s w o u ld h a v e 

b e e n so lv e d a lo n g t im e a g o i f  e v e ry o n e h a d 

th e r ig h t to v o te , a n d h is v o te c o u n te d th e 

sa m e a s e v e ry b o d y e lse’ s . M o st o f th e se 

p ro b le m s c o u ld h a v e b e e n so lv e d th ro u g h th e 

p o li t ic a l p ro c e ss ra th e r th a n th ro u g h th e 

c o u r ts . B u t a s i t w a s, th e C o u rt h a d to  

d e c id e .” 5 5 In d e e d , Jo h n H a rt E ly , a fo rm e r 

W a rre n la w c le rk w h o is n o w a le a d in g 

c o n s ti tu t io n a l sc h o la r , w ro te in  a b o o k in  1 9 9 6 ,

“ T h e C h ie f u se d to  sa y th a t i f  R eyn o ld s v . S im s 

h a d b e e n d e c id e d b e fo re 1 9 5 4 , B ro w n n . B o a rd 

o f E d u ca tio n w o u ld h a v e b e e n u n n e c e s

sa ry .” 5 6

T h e C h ie f Ju s tic e w a s w e ll a w a re th a t 

R eyn o ld s v . S im s w a s th e p o li t ic a l d e a th 

w a rra n t fo r u n d e te rm in e d n u m b e rs o f  ru ra l 

le g is la to rs , w h o se se a ts w o u ld n o w b e 

re a p p o r t io n e d o u t o f  e x is te n c e . S o o n a f te r th e 

d e c is io n , W a rre n f le w  to h is h o m e s ta te o f  

C a lifo rn ia to  h u n t w ith  so m e o ld  f r ie n d s. O n e o f  

th e m w a s a sk e d to  in v ite  th e C h ie f Ju s tic e to  g o 

w ith  so m e s ta te se n a to rs o n a tr ip  to  h u n t q u a il . 

W h e n W a rre n w a s a sk e d i f  h e w a n te d to  d r iv e 

d o w n a n d jo in  th e m , h e lo o k e d in c re d u lo u s . 

“ A ll  th o se sen a to rs !”  h e in q u ire d in m o c k 

h o rro r . “ W ith  g u n s!” 5 1

C rim in a l L aw  C ases

Ju s tic e D o u g la s te l ls u s in  h is a u to b io g ra

p h y5 8 th a t w h e n W a rre n E . B u rg e r su c c e e d e d 

W a rre n a s C h ie f Ju s tic e , h e to ld th e C o n fe r

e n c e th a t th e C o u rt sh o u ld o v e rru le a n u m b e r 

o f  W a rre n C o u rt d e c is io n s— p a r t ic u la r ly th o se 

in  th e G id eo n a n d M ira n d a c a se s .5 9 T h e se 

w e re th e tw o  m o st fa m o u s c r im in a l- la w c a se s 

d e c id e d b y th e W a rre n C o u rt. T h e y w il l  b e 

d e a lt w ith  in  re v e rse o rd e r in  o u r d isc u ss io n o f  

th e le a d e rsh ip ro le o f  C h ie f Ju s tic e W a rre n in  

th o se d e c is io n s .

W rit in g  in  T h e N ew Y o rk T im es in  1 9 6 5 , 

A n th o n y L e w is p o in te d o u t th a t th e d if f ic u lty  

o f th e C o u rt’ s w o rk w a s in su f f ic ie n tly 

a p p re c ia te d b y  e ith e r th e C o u rt’ s c r it ic s o r i ts 

a d m ire rs . W h e n th e C o u rt re v e rse d a c o n v ic

t io n , th e d e c is io n w a s ju d g e d o n ly  in  te rm s o f  

th e “ p o o r d o w n tro d d e n d e fe n d a n t”  o r th e 

“ v ic io u s c r im in a l th re a te n in g o u r p e a c e .”

Y e t th e c r im in a l c a se s th a t c o m e to th e 

C o u rt c a n ra re ly b e d e a lt w ith  in  l ig h t o f  th e 

in d iv id u a l a tt i tu d e to w a rd th e p a r t ic u la r 

d e fe n d a n t. L e w is i l lu s tra te d th e p o in t b y  

re fe rr in g to  “ a ty p ic a l c r im in a l c a se th a t c o m e s 

b e fo re th e C o u rt th e se d a y s . A  su sp e c t h a s 

b e e n a rre s te d a n d b ro u g h t to a lo c a l p o lic e 

s ta tio n ; h e a sk s to  se e a la w y e r , a n d th e p o lic e 

isa y n o ; a f te r q u e s tio n in g b y  a re la y o f  o f f ic e rs 

h e c o n fe sse s . S h o u ld th e c o n fe ss io n b e 

a d m iss ib le a s e v id e n c e— o r e x c lu d e d b e c a u se 

i t  re su lte d f ro m  th e d e n ia l o f  c o u n se l?”  T h e
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S ix th A m e n d m e n t g u a ra n te e s th e r ig h t to 

c o u n se l in  “ a ll c r im in a l p ro se c u tio n s .”  B u t, a s 

L e w is n o te d , “ th e C o n s titu t io n d o e s n o t 

a n sw e r th e c r it ic a l q u e s tio n : W h e n d o e s th e 

r ig h t to c o u n se l b e g in ?” 6 0

T h o u g h L e w is p u b lish e d h is a r t ic le a lm o s t 

a y e a r b e fo re YXWVUTSRQPONMLKJIHGFEDCBAM ira n d a v . A r izo n a ,6 1 h is 

i l lu s tra t iv e c a se p re se n te d th e v e ry q u e s tio n 

p o se d in  M ira n d a . T h e a n sw e r g iv e n m a d e 

th a t c a se o n e o f  th e m o st c o n tro v e rs ia l in  th e 

W a rre n C o u r t.

M ira n d a i tse lf c a m e to  th e C o u rt a s a re su lt 

o f  th e C h ie f Ju s tic e’ s in i t ia t iv e . H e in s tru c te d 

h is la w  c le rk s th a t y e a r to  b e o n th e lo o k o u t fo r 

a c a se ra is in g th e M ira n d a issu e , sa y in g , “ I  

th in k w e a re g o in g to e n d u p ta k in g [su c h a ] 

c a se th is y e a r .” 6 2 M ira n d a h a d b e e n c o n v ic te d 

o f  k id n a p p in g a n d ra p e in  A r iz o n a . H e h a d

b e e n a rre s te d a n d ta k e n to a n in te r ro g a tio n 

ro o m , w h e re h e w a s q u e s tio n e d w ith o u t b e in g 

a d v ise d th a t h e h a d a r ig h t to  h a v e a n a tto rn e y 

p re se n t. A fte r tw o h o u rs , th e p o lic e se c u re d a 

c o n fe ss io n th a t w a s a d m itte d in to e v id e n c e 

o v e r M ira n d a’ s o b je c tio n . T h e s ta te su p re m e 

c o u r t a f f irm e d th e c o n v ic t io n .

T h e C h ie f Ju s tic e’ s q u e s tio n s a n d c o m

m e n ts d u r in g th e M ira n d a a rg u m e n t fo re sh a d

o w e d th e d e c is io n . O n e o f  th e p o in ts fo r th e 

C o u rt to d e c id e w a s w h e n th e p ro c e e d in g 

“ fo c u se d”  o n th e d e fe n d a n t fo r p u rp o se s o f  

h is F if th a n d S ix th A m e n d m e n t r ig h ts—  

w h e th e r a t th e s ta g e o f  p o lic e in te r ro g a tio n o r 

o n ly w h e n a n a c c u sa tio n w a s m a d e . T o  

W a rre n , th e a c c u sa to ry s ta g e w a s re a c h e d 

w ith M ira n d a’ s a rre s t. “ I d id n’ t k n o w ,”  h e 

c o m m e n te d d u r in g th e a rg u m e n t, “ th a t w e

C h ie f Ju s tic e W a rre n w a s k e e n ly in te re s te d in m e th o d s o f a rre s t, q u e s tio n in g o f su sp e c ts , a n d 

p o lic e c o n d u c t, b e c a u se h e h a d b e e n in t im a te ly fa m il ia r w ith  th e m w h e n h e w a s d o in g th e p ro se c u tin g y e a rs 

e a r l ie r a s d is tr ic t a tto rn e y in  A la m e d a C o u n ty , C a lifo rn ia . H is e x c e lle n t p u b lic re c o rd a s a p ro se c u to r h e lp e d 

p ro p e l h im  in to p o li t ic s . A b o v e , G o v e rn o r W a rre n is c e le b ra tin g th e e le c tio n re tu rn s w ith  h is fa m ily  in  h is 

su c c e ss fu l b id to b e c o m e a tto rn e y g e n e ra l o f  C a lifo rn ia in  1 9 3 8 . F ro m le f t to r ig h t a re M rs . W a rre n , D o ro th y , 

V irg in ia , G o v e rn o r W a rre n , E a r l, J r ., N in a , E liz a b e th , a n d B o b b y .
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c o u ld a rre s t p e o p le in th is c o u n try fo r  

in v e s tig a tio n . W o u ld n’ t y o u sa y i t w a s 

a c c u sa to ry w h e n a m a n w a s lo c k e d in  ja i l?”  

T h e C h ie f Ju s tic e a lso in d ic a te d th a t M ira n d a’ s 

r ig h t to c o n su lt c o u n se l w a s n o t a f fe c te d b y  

w h e th e r o r n o t h e c o u ld p a y fo r a la w y e r . 

“ W h e n d o e s th e r ig h t to c o u n se l a tta c h ?”  

W a rre n a sk e d , “ D o e s in a b i l i ty to h ire m e a n 

le ss g e n e ro u s tre a tm e n t b y  th e la w ?”

L a s t o f  a ll , th e C h ie f Ju s tic e s tre sse d th e 

fa i lu re to  a d v ise M ira n d a o f  h is r ig h ts— a fo c a l 

p o in t o f  th e YXWVUTSRQPONMLKJIHGFEDCBAM ira n d a o p in io n . W h e n c o u n se l 

a rg u e d th a t th e te s t w a s o n e o f  v o lu n ta r in e ss 

o f th e c o n fe ss io n , W a rre n c a m e b a c k , 

“ W o u ld n’ t th e b e s t te s t b e s im p ly th a t th e 

a u th o r it ie s m u st w a rn h im ?” T h e n th e 

d e fe n d a n t c o u ld in te l l ig e n tly d e c id e i f  h e 

w a n te d to ta lk w ith o u t c o u n se l. “ D o y o u 

a g re e ,”  W a rre n a sk e d , “ th a t i f  a m a n sa y s I  

w o u ld l ik e  to  ta lk  to  a la w y e r , th e p o lic e sh o u ld 

n o t in te r ro g a te ?” 6 3

Ju s tic e F o rta s , w h o h a d b e e n o n th e 

M ira n d a C o u rt, to ld m e th a t th e M ira n d a 

d e c is io n “ w a s e n tire ly h is” — i .e ., W a rre n’ s . 

T h e C h ie f Ju s tic e’ s le a d e rsh ip le d th e Ju s tic e s 

b o th to th e ir d e c is io n in  th e c a se a n d to th e 

se tt in g o u t o f w h a t th e o p in io n c a lle d 

“ c o n c re te c o n s ti tu t io n a l g u id e l in e s”  fo r  p o lic e 

in te r ro g a tio n .

A t  th e M ira n d a C o n fe re n c e , C h ie f Ju s tic e 

W a rre n le f t n o d o u b t w h e re h e s to o d . A s a t th e 

a rg u m e n t, th e C h ie f Ju s tic e s tre sse d th a t n o 

w a rn in g h a d b e e n g iv e n b y  th e p o lic e . In  su c h 

a c a se , th e p o lic e m u st w a rn so m e o n e l ik e  

M ira n d a o f  h is r ig h t to s i le n c e , th a t a n y th in g 

h e sa id c o u ld b e u se d a g a in s t h im , th a t h e 

c o u ld h a v e a la w y e r , a n d th a t h e c o u ld h a v e 

c o u n se l a p p o in te d i f  h e c o u ld n o t a f fo rd o n e .

T h e C h ie f Ju s tic e to ld  th e C o n fe re n c e th a t 

su c h w a rn in g s h a d b e e n g iv e n b y h is s ta f f 

w h e n h e h a d b e e n a d is tr ic t a tto rn e y . H e 

p la c e d a p a r t ic u la r e m p h a s is u p o n th e p ra c tic e 

fo l lo w e d b y  th e F e d e ra l B u re a u o f  In v e s tig a

t io n a n d e x p la in e d h o w i t w o rk e d . T h e 

“ s ta n d a rd”  F .B .I . w a rn in g c o v e re d th e e sse n

t ia l re q u ire m e n ts W a rre n h a d p o s ite d . T h e 

C h ie f Ju s tic e to ld th e C o n fe re n c e th a t th e 

F .B .I .’ s re c o rd o f  la w  e n fo rc e m e n t sh o w e d th a t 

re q u ir in g s im ila r w a rn in g s in a ll p o lic e 

in te r ro g a tio n s w o u ld n o t im p o se to o g re a t a 

b u rd e n . Ju s tic e B re n n a n , w h o w a s p re se n t,

sa id to  m e , “ th e s ta te m e n t th a t th e F .B .I . d id  i t  

. . . w a s a sw in g fa c to r . I  b e lie v e th a t w a s a 

tre m e n d o u s ly im p o r ta n t fa c to r , p e rh a p s th e 

c r it ic a l fa c to r in  th e M ira n d a v o te .”

T h e M ira n d a m a jo r ity a g re e d o n th e 

W a rre n a p p ro a c h to th e c a se a f te r th e C h ie f 

Ju s tic e e x p la in e d h is re a so n in g in  h is d ra f t 

o p in io n . A b o v e a ll , h e p e rsu a d e d o th e rs to  

a c c e p t w h a t a m o u n te d to a c o d e o f p o lic e 

p ro c e d u re g o v e rn in g in te r ro g a tio n o f su s

p e c ts . E v e n T h e N ew Y o rk T im es th o u g h t th a t 

th e W a rre n o p in io n w e n t to o fa r in  th is re sp e c t, 

sa y in g th a t th e l is t in g o f  p ro c e d u re s w a s a n 

“ o v e r-h a s ty tre sp a ss in to th e le g is la t iv e 

a re a .” 6 4 C h ie f Ju s tic e W a rre n h im se lf h a d n o 

d o u b ts in  th e m a tte r a n d , re ly in g o n h is y e a rs 

a s a c r im in a l p ro se c u to r a s w e ll a s th e F .B .I . 

e x p e r ie n c e , p e rsu a d e d a m a jo r ity to a g re e to  

h is fa r - re a c h in g o p in io n . T h e o p in io n o f  th e 

C o u rt th a t th e C h ie f Ju s tic e d e liv e re d in  

M ira n d a w a s e sse n tia l ly th e sa m e a s th e d ra f t 

th a t h e h a d o r ig in a l ly c irc u la te d .

In a m e m o ra n d u m a t th e t im e , Ju s tic e 

B re n n a n d e c la re d th a t th e M ira n d a o p in io n 

“ w il l  b e o n e o f  th e m o st im p o r ta n t o p in io n s o f  

o u r t im e .”  M ira n d a a lso tu rn e d o u t to b e th e 

m o st c o n tro v e rs ia l o f th e W a rre n C o u rt’ s 

c r im in a l- la w d e c is io n s , a n d g a v e r ise to  

a n g u ish e d c o m p la in ts f ro m  la w -e n fo rc e m e n t 

o f f ic e rs th ro u g h o u t th e c o u n try . T h e y d e

n o u n c e d M ira n d a fo r  p u tt in g , a s M a y o r S a m 

W . Y o rty  o f  L o s A n g e le s sa id , “ a n o th e r se t o f  

h a n d c u f fs o n th e p o lic e d e p a r tm e n t.” 6 5 

M ira n d a w a s c o n d e m n e d o n C a p ito l H il l  a n d 

b e c a m e a m a jo r issu e in  R ic h a rd M .  N ix o n ’ s 

p re s id e n tia l c a m p a ig n .

O n th e o th e r h a n d , M ira n d a , a s m u c h a s 

a n y th in g , e x e m p lif ie d C h ie f Ju s tic e W a rre n’ s 

b a s ic a p p ro a c h . E v e ry so o f te n in c r im in a l 

c a se s , w h e n c o u n se l d e fe n d in g c o n v ic t io n s 

w o u ld c ite le g a l p re c e d e n ts , W a rre n w o u ld 

b e n d h is b u lk  o v e r th e B e n c h to  a sk , “ Y e s , y e s 

— b u t w e re y o u fa ir?” 6 6 T h e fa irn e ss to  w h ic h 

th e C h ie f Ju s tic e re fe rre d w a s n o ju r isp ru d e n

t ia l a b s tra c tio n . I t re la te d to su c h th in g s a s 

m e th o d s o f a rre s t, q u e s tio n in g o f su sp e c ts , 

p o lic e c o n d u c t, a n d th e l ik e— m a tte rs th a t 

W a rre n s ti l l  u n d e rs to o d a s in t im a te ly a s w h e n 

h e h im se lf w a s d o in g th e p ro se c u tin g y e a rs 

e a r l ie r a s d is tr ic t a tto rn e y in  A la m e d a C o u n ty , 

C a lifo rn ia . T h e M ira n d a d e c is io n w a s th e
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u lt im a te e m b o d im e n t o f  th e W a rre n fa irn e ss 

a p p ro a c h . YXWVUTSRQPONMLKJIHGFEDCBAM ira n d a a lso i l lu s tra te s a n o th e r 

a sp e c t o f  th e W a rre n le a d e rsh ip . T h e s tro n g 

d isse n ts th e re le d Ju s tic e B re n n a n to d ra f t a 

sh o r t c o n c u rre n c e e m p h a s iz in g th a t th e C o u rt 

h a d n o t b e e n a s e x tre m e “ a s th e d isse n ts 

su g g e s t.”  B re n n a n sh o w e d h is d ra f t to th e 

C h ie f Ju s tic e b e fo re c irc u la t in g i t . W a rre n 

e x p re sse d c o n c e rn a t th e p ro sp e c t o f a 

se p a ra te o p in io n b y  a m e m b e r o f  th e m a jo r ity . 

T h o u g h B re n n a n e x p la in e d th a t th e c o n c u r

re n c e w a s b e in g issu e d so le ly to  e m p h a s iz e th e 

C o u rt’ s d e c is io n , th e C h ie f Ju s tic e w a s n o t 

m o ll i f ie d . I f  h e h a d a lo d e s ta r p r in c ip le fo r  

im p o r ta n t c a se s , i t  w a s th a t th e o p in io n o f  th e 

C o u rt sh o u ld sp e a k w ith  o n e v o ic e . In  th e e n d ,

W a rre n p e rsu a d e d B re n n a n n e ith e r to  c irc u la te 

n o r issu e th e c o n c u rre n c e a n d o n ly th e C h ie f 

Ju s tic e’ s o p in io n o f  th e C o u rt w a s issu e d fo r  

th e M ira n d a m a jo r ity .

D u r in g th e M ira n d a a rg u m e n ts C h ie f 

Ju s tic e W a rre n s ta te d th a t “ th is [c a se ] is n o t 

m u c h d if fe re n t f ro m  G id eo n '' H e w a s re fe rr in g 

to  G id eo n v . W a in w r ig h t,6 ’ ’  th e W a rre n C o u rt’ s 

la n d m a rk 1 9 6 3 c a se o n th e r ig h t to c o u n se l. 

T h e b o o k p u b lish e d th e n e x t y e a r b y  A n th o n y 

L e w is , G id eon ’s T ru m p et, a n d th e m o v ie 

b a se d o n i t  h a v e m a d e C la re n c e G id e o n a n d h is 

c a se a p a r t o f A m e r ic a n fo lk lo re . B u t fe w  

p e o p le re a l iz e th a t th e G id eo n d e c is io n 

re su lte d d ire c tly f ro m W a rre n’ s le a d e rsh ip . 

F o r y e a rs , W a rre n h a d fe lt , a s h e sa id in  a 1 9 5 4
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T h e 1 9 6 3 r ig h t- to -c o u n se l c a se 

o f C la re n c e G id e o n is n o w  

p a r t o f A m e r ic a n fo lk lo re 

th a n k s to A n th o n y L e w is’ s 

b o o k , G id eo n’s T ru m p et, a n d th e 

m o v ie th a t fo l lo w e d . A t le f t is 

th e h a n d w r it te n p e tit io n 

G id e o n f i le d w ith  th e S u

p re m e C o u rt fo r c e r t io ra r i . In  

i t h e c la im e d n o t to h a v e b e e n 

g iv e n d u e p ro c e ss w h e n h e w a s 

d e n ie d c o u n se l to d e fe n d 

h im se lf o n a c h a rg e o f  

b re a k in g a n d e n te r in g a 

p o o lro m w ith in te n t to c o m m it 

a c r im e— a fe lo n y u n d e r 

F lo r id a la w . W h a t m a n y w h o 

k n o w th e s to ry o f G id e o n’ s 

p e rso n a l c ru sa d e d o n o t 

re a l iz e , h o w e v e r , is th a t n o t 

lo n g b e fo re th e p e tit io n w a s 

f i le d , C h ie f Ju s tic e W a rre n’ s 

la w  c le rk s w e re g iv e n th e se 

in s tru c tio n s b y o n e o f th e 

p re v io u s T e rm ’ s c le rk s : “ K e e p 

y o u r e y e s p e e le d fo r a r ig h t to  

c o u n se l c a se . T h e C h ie f fe e ls 

s tro n g ly th a t th e C o n s titu t io n 

re q u ire s a la w y e r .”
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sp e e c h to  th e A m e r ic a n B a r A sso c ia t io n , “ th a t 

n o m a n a c c u se d o f  a se r io u s o f fe n se is c a p a b le 

o f re p re se n tin g h im se lf .” 6 8 N o t lo n g b e fo re 

G id e o n’ s p e tit io n w a s f i le d , th e C h ie f J u s t ic e’ s 

la w  c le rk s h a d b e e n in s tru c te d b y o n e o f  th e 

p r io r T e rm ’ s c le rk s , “ K e e p y o u r e y e s p e e le d 

fo r a r ig h t to c o u n se l c a se . T h e C h ie f fe e ls 

s tro n g ly th a t th e C o n s titu t io n re q u ire s a 

la w y e r .” 6 9

G id e o n h a d b e e n c o n v ic te d in  a F lo r id a 

c o u r t o f  b re a k in g a n d e n te r in g a p o o lro o m w ith  

in te n t to c o m m it a c r im e— a fe lo n y u n d e r 

F lo r id a la w . T h e tr ia l ju d g e re fu se d G id e o n’ s 

re q u e s t fo r  c o u n se l, a n d h e h a d to  c o n d u c t h is 

o w n d e fe n se . T h e h ig h e s t F lo r id a c o u r t 

a f f irm e d . G id e o n th e n se n t a p e tit io n to th e 

S u p re m e C o u rt fo r  c e r t io ra r i . T h e p e tit io n w a s 

la b o r io u s ly sc ra w le d in  p e n c il in  sc h o o lb o y - 

ty p e p r in t in g . G id e o n’ s p a p e rs a rr iv e d a t th e 

C o u rt Ja n u a ry 8 , 1 9 6 2— o n e o f  n in e YXWVUTSRQPONMLKJIHGFEDCBAin  fo rm a 

p a u p er is p e tit io n s in  th a t m o rn in g’ s m a il.

G id e o n’ s p e tit io n c la im e d th a t h e h a d b e e n 

d e n ie d d u e p ro c e ss : “ W h e n a t th e t im e o f  th e 

p e tit io n e rs tr ia l h e a sk th e lo w e r c o u r t fo r  th e 

a id o f c o u n se l, th e c o u r t re fu se d th is a id . 

P e ti t io n e r to ld  th e c o u r t th a t th is C o u rt m a d e 

d e c is io n to  th e e f fe c t th a t a ll c it iz e n s t r ie d fo r  a 

fe lo n y c r im e sh o u ld h a v e a id o f  c o u n se l. T h e 

lo w e r c o u r t ig n o re d th is p le a .”  A t  th e tr ia l , 

w h e n th e c o u r t h a d d e n ie d h is re q u e s t fo r  

a p p o in te d c o u n se l, G id e o n h a d a sse r te d , “ T h e 

U n ite d S ta te s S u p re m e C o u rt sa y s I  a m  e n tit le d 

to b e re p re se n te d b y  c o u n se l.” 7 0

G id e o n w a s, to b e su re , w ro n g in h is 

a sse r t io n . T h e le a d in g c a se th e n w a s B etts v . 

B ra d y ,7 1 w h e re th e C o u rt h a d h e ld in  1 9 4 2 th a t 

a n in d ig e n t d e fe n d a n t d id n o t h a v e a d u e 

p ro c e ss r ig h t to a p p o in te d c o u n se l in a 

n o n c a p ita l c a se u n le ss h e c o u ld sh o w th a t, 

u n d e r th e sp e c ia l c irc u m sta n c e s o f  h is c a se , h e 

c o u ld n o t o b ta in a “ fa ir  tr ia l”  w ith o u t a la w y e r . 

G id e o n’ s p e tit io n d id n o t c la im a n y su c h 

“ sp e c ia l c irc u m sta n c e s”  a n d , a s L e w is c h a ra c

te r iz e d i t  in  h is b o o k , th e p e tit io n w a s n o t th e 

ty p e th a t e v o k e d th a t ra re c o m m e n t in th e 

C le rk’ s o f f ic e , w h e re th e p e tit io n s w e re so r te d , 

“ H e re’ s o n e th a t I ’ l l  b e t w il l  b e g ra n te d .”  O n 

th e c o n tra ry , w ro te L e w is , “ In th e C le rk’ s 

O f f ic e i t  h a d n o r in g  o f  h is to ry to i t .” 7 2

B u t L e w is a n d o th e r C o u r t w a tc h e rs w e re 

u n a w a re o f  tw o  c ru c ia l fa c ts . O n e w a s th a t, a s

n o te d , th e W a rre n la w c le rk s h a d b e e n 

in s tru c te d to f in d  in  th e m a ss o f  p e tit io n s ju s t 

su c h a r ig h t- to -c o u n se l c a se . T h e se c o n d w a s 

th a t, in th e ir d isc u ss io n s o n C a rn ley v . 

C o ch ra n ,1 3 a c a se th e n p e n d in g , th e Ju s tic e s 

h a d c o m e c lo se to o v e rru l in g B etts v . B ra d y . 

H o w e v e r, b e fo re C a rn le y w a s d e c id e d , Ju s tic e 

W h itta k e r re s ig n e d a n d Ju s tic e F ra n k fu r te r 

b e c a m e in c a p a c ita te d b y a s tro k e . T h is g a v e 

th e C h ie f Ju s tic e , w h o w a s in fa v o r o f  

d isc a rd in g th e B etts v . B ra d y ru le , th e v o te s fo r  

a fo u r- to - th re e d e c is io n o v e rru l in g B etts . 

W a rre n d e c id e d , n e v e r th e le ss , th a t i t  w o u ld b e 

u n w ise to  o v e rru le a n im p o r ta n t p re c e d e n t b y  a 

b a re m a jo r ity o f  o n ly a se v e n -Ju s tic e C o u rt. 

T h e c a se w a s a ss ig n e d to Ju s tic e B re n n a n , 

w h o d ra f te d a n o p in io n o f  th e C o u rt re v e rs in g 

C a m le y’ s c o n v ic t io n w ith in  th e B etts v . B ra d y 

ru le . I t  w a s a f te r th is th a t C h ie f Ju s tic e W a rre n 

to ld h is c le rk s to lo o k fo r a r ig h t- to -c o u n se l 

c a se th a t w o u ld g iv e th e C o u rt a n o p p o r tu n ity 

to  o v e rru le B etts v . B ra d y .

C a rn ley a n d th e W a rre n in s tru c tio n s m a d e 

th e G id eo n c a se th e p ro v e rb ia l n e e d le in  th e in  

fo rm a p a u p er is h a y s ta c k . T h e C h ie f Ju s tic e’ s 

la w  c le rk s h a d th e sp e c ia l d u ty o f  sc ru tin iz in g 

th e I .F .P . a p p lic a tio n s a n d p re p a r in g a 

m e m o ra n d u m ( th e n c a lle d a “ f l im sy ,”  f ro m  th e 

th in  c a rb o n c o p y se n t to e a c h Ju s tic e ) . W h e n 

th e W a rre n c le rk w h o p re p a re d th e f l im sy  

c o n s id e re d th e c a se w o rth y o f  c o n s id e ra tio n , 

h e a tta c h e d th e re d e n v e lo p e c o n ta in in g th e 

o r ig in a l p e tit io n to  h is m e m o . T h is w a s d o n e in  

G id e o n’ s c a se a n d se rv e d a s a re d f la g  th a t th is 

w a s a r ig h t- to -c o u n se l c a se th a t m ig h t se rv e a s 

a v e h ic le fo r  o v e rru l in g B etts v . B ra d y .

A t C h ie f Ju s tic e W a rre n’ s u rg in g , th e 

G id eo n c e r t io ra r i C o n fe re n c e v o te d to g ra n t 

th e w rit,  w ith  o n ly  Ju s tic e T o m  C la rk fo r  d e n ia l. 

E v e n th e n o rm a lly c o n se rv a tiv e Ju s tic e Jo h n 

M a rsh a ll H a r la n h a d w ritte n a t th e e n d o f  h is 

c le rk’ s c e r t io ra r i m e m o , “ Y E S , I  th in k  th e t im e 

h a s c o m e w e sh o u ld m e e t th e B etts q u e s tio n 

h e a d -o n .”  T h e o rd e r g ra n tin g c e r t io ra r i s ta te d 

th a t c o u n se l w e re re q u e s te d to d isc u ss th e 

q u e s tio n , “ S h o u ld th is C o u rt’ s h o ld in g in  B etts 

v . B ra d y... b e re c o n s id e re d ?”

G id e o n th e n se n t a n o th e r p e n c ile d p e ti

t io n : “ I d o d e s ire th e C o u rt to a p p o in t a 

c o m p e te n t a tto rn e y to re p re se n t m e in  th is 

C o u rt.”  A t th e la s t C o n fe re n c e o f  th e 1 9 6 1
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T e rm , C h ie f Ju s tic e W a rre n su g g e s te d th a t 

A b e F o rta s , so o n to  b e a p p o in te d to  th e C o u rt 

h im se lf , sh o u ld b e a ss ig n e d to re p re se n t 

G id e o n . T h e Ju s tic e s a ll c o n c u rre d . T h e C o u rt 

C le rk p u t in  a c a ll to F o rta s , lo c a tin g h im  in  

D a lla s , a n d F o rta s sa id h e w o u ld b e h a p p y to  

se rv e .

“ I f  a n o b sc u re c o n v ic t n a m e d C la re n c e E a r l 

G id e o n ,”  d e c la re d A tto rn e y G e n e ra l R o b e rt F . 

K e n n e d y in  a sp e e c h a f te r th e S u p re m e C o u rt 

d e c is io n , “ h a d n o t sa t d o w n in  h is p r iso n c e ll 

w ith  a p e n c il a n d p a p e r to  w rite a le tte r to  th e 

S u p re m e C o u rt th e v a s t m a c h in e ry o f  

A m e r ic a n la w  w o u ld h a v e g o n e o n fu n c tio n

in g u n d is tu rb e d . B u t G id e o n d id w rite th a t 

le tte r . . . a n d th e w h o le c o u rse o f  A m e r ic a n 

le g a l h is to ry h a s b e e n c h a n g e d .” 7 4

Y e t i t  w a s C h ie f Ju s tic e W a rre n m o re th a n 

a n y o n e w h o w a s re sp o n s ib le fo r th e YXWVUTSRQPONMLKJIHGFEDCBAG id eo n 

d e c is io n . I t  w a s th e C h ie f Ju s tic e w h o w a n te d 

h is c le rk s to f in d  a c a se l ik e G id eo n , le d th e 

Ju s tic e s in  g ra n tin g c e r t iro a r i in  th e c a se , a n d 

su g g e s te d th a t F o rta s b e a ss ig n e d to a rg u e i t .  

T h o se w e re th e c ru c ia l s te p s th a t m a d e th e 

G id eo n d e c is io n in e v ita b le . T h e re s t w a s a n ti

c l im a x— th o u g h n o n e b u t th e Ju s tic e s w e re 

p r iv y  to  th a t re a l i ty .7 5

G id e o n w a s a rg u e d o n Ja n u a ry 1 5 ,1 9 6 3 . In  

h is a u to b io g ra p h y , D o u g la s c a lle d th e F o rta s 

a rg u m e n t th e b e s t h e h a d h e a rd .7 6 B u t F o rta s’ s 

e lo q u e n c e w a s o n ly th e b a tte r in g o n a n o p e n 

d o o r . T h e Ju s tic e s , in c lu d in g C la rk a n d H a r la n , 

w h o h a d n o t b e e n w il l in g  to g o th a t fa r th e 

p re v io u s y e a r in C a rn ley , h a d re a c h e d a 

c o n se n su s o n o v e rru l in g B etts v . B ra d y . L e d 

b y C h ie f Ju s tic e W a rre n , th e Ja n u a ry 1 8 

C o n fe re n c e q u ic k ly a g re e d th a t B etts v . 

B ra d y 's t im e h a d c o m e .

T h e C o n fe re n c e v o te d u n a n im o u s ly to  

re v e rse G id e o n’ s c o n v ic t io n a n d to o v e rru le 

B etts v . B ra d y . T h e y fo l lo w e d W a rre n’ s 

su g g e s tio n to l im it  th e o p in io n to th e c a se a t 

h a n d , w ith o u t a d d re ss in g th e q u e s tio n o f  h o w  

fa r th e n e w r ig h t to  a ss ig n e d c o u n se l e x te n d e d . 

T h e C h ie f Ju s tic e a ss ig n e d th e o p in io n to  

Ju s tic e B la c k— a g e s tu re p a r t ic u la r ly a p p re c i

a te d b y  th e o th e rs b e c a u se B la c k h a d d e liv e re d 

th e d isse n t in  B etts v . B ra d y . W h e n Ju s tic e 

B la c k w ro te th e o p in io n , h e s im p ly b a se d i t  o n 

h is p re v io u s d isse n t, a n d h e w a s a b le to  

c irc u la te a d ra f t w ith in tw o w e e k s . T h e

d e c is io n w a s a n n o u n c e d fo r a u n a n im o u s 

C o u rt o n M a rc h 1 8 .

T o  o n e in te re s te d in  h o w  a n e f fe c tiv e C h ie f 

Ju s tic e o p e ra te s , th e G id eo n c a se is a g o o d 

i l lu s tra t io n o f  th e W a rre n fa irn e ss in  a ss ig n in g 

o p in io n s . H e d id  n o t ta k e th e “ b ig ”  c a se s fo r  

h im se lf , e x c e p t w h e re , a s in th e B ro w n 

se g re g a tio n c a se , h e th o u g h t i t  w a s im p o r ta n t 

th a t th e C o u rt sp e a k th ro u g h th e C h ie f Ju s tic e , 

o r , a s in  R eyn o ld s v . S im s o r M ira n d a v . 

A r izo n a , h e w a n te d to b e a r th e b ru n t o f  th e 

e x p e c te d c r it ic ism . T h e Ju s tic e s a ll re c e iv e d 

th e ir sh a re o f  th e im p o r ta n t o p in io n s , th o u g h 

h e n a tu ra l ly g a v e m o re o f  th e m to th o se w h o 

w e re h is su p p o r te rs a n d w o u ld e x p re ss 

th e m se lv e s in  th e m a n n e r c lo se s t to h is o w n 

v ie w s .

W arren  an d  C ou rt  T V

E v e n a n a c u te o b se rv e r su c h a s Jo h n 

G u n th e r c o u ld l is t E a r l W a rre n’ s o u ts ta n d in g 

c h a ra c te r is t ic s a s “ d e c e n c y , s ta b i l i ty , s in c e r

i ty ,  a n d la c k o f  g e n u in e in te l le c tu a l d is t in c t io n ; 

h e w il l  n e v e r se t th e w o r ld  o n f i re  o r e v e n m a k e 

i t sm o k e .” 7 7 W a rre n m a y h a v e p ro je c te d a 

k in d ly , sm il in g , p u b lic p ic tu re , w h o se o u t

s ta n d in g c h a ra c te r is t ic w a s i ts b la n d n e ss . T h e 

o u te r im a g e w a s, h o w e v e r , d e c e iv in g . T h e 

Ju s tic e s w h o se rv e d w ith  h im  a ll re je c t th e 

b la n d n e ss n o tio n . “ H e w a s ro c k -h a rd . . . ,”  

Ju s tic e B y ro n R . W h ite sa id to m e , “ H e w a s 

v e ry f i rm ,  v e ry f i rm .... W h e n h e m a d e u p h is 

m in d , i t  w a s l ik e  th e su n w e n t d o w n .”

O n e su b je c t o n w h ic h W a rre n h a d f i rm  

c o n v ic t io n s w a s te le v is io n in  th e c o u r tro o m . 

B e c a u se o f th e a tte n tio n fo c u se d o n th a t 

su b je c t b y th e O .J . S im p so n tr ia l , th e C h ie f 

Ju s tic e’ s p r iv a te ly e x p re sse d v ie w  o n c o u r t T V  

sh o u ld b e o f  g re a t in te re s t to d a y .

T h e re is n o d o u b t a b o u t h o w  W a rre n fe lt 

a b o u t te le v is io n in th e c o u r tro o m . I t w a s 

W a rre n h im se lf w h o le d h is C o u rt to  i ts 1 9 6 5  

d e c is io n in E stes v . T exa s,7 8 re v e rs in g a 

c o n v ic t io n b e c a u se th e tr ia l h a d b e e n 

te le v ise d . T o W a rre n , T V  h a d n o le g it im a te 

p la c e in  a c r im in a l tr ia l . T o  a llo w  te le v is in g o f  

c r im in a l p ro c e e d in g s , h e d e c la re d in a n 

u n issu e d E stes d ra f t, m e a n s “ a llo w in g th e 

c o u r tro o m to b e c o m e a p u b lic sp e c ta c le a n d 

so u rc e o f  e n te r ta in m e n t.” 7 9
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T h e re is in  th e W a rre n p a p e rs a c o p y o f  th e 

re m a rk s th e C h ie f Ju s tic e m a d e to  h is la w  c le rk 

a b o u t th e YXWVUTSRQPONMLKJIHGFEDCBAE stes c a se , a s ta k e n d o w n b y th e 

c le rk .” 8 0 I f  te le v ise d tr ia ls a re p e rm itte d , 

W a rre n to ld  h is c le rk , “ w e tu rn b a c k th e c lo c k 

a n d m a k e e v e ry o n e in  th e c o u r tro o m a n a c to r 

b e fo re u n to ld m ill io n s o f  p e o p le . W e a re a sk e d 

a g a in to m a k e th e d e te rm in a tio n o f  g u il t o r 

in n o c e n c e a p u b lic sp e c ta c le a n d a so u rc e o f  

e n te r ta in m e n t fo r  th e id le a n d c u r io u s .”

T h e C h ie f Ju s tic e re c a l le d fo r  h is c le rk h o w  

“ [ t ]h e A m e r ic a n p e o p le w e re sh o c k e d a n d 

h o rr i f ie d w h e n P re m ie r C a stro tr ie d c e r ta in 

d e fe n d a n ts in a s ta d iu m .”  T h e sa m e th in g 

c o u ld h a p p e n h e re , W a rre n w a rn e d h is c le rk : 

“ [ I l f  o u r c o u r ts m u st b e o p e n e d to th e 

p e rv a s iv e in f lu e n c e o f  th e te le v is io n c a m e ra in  

o rd e r to  a c c o m m o d a te th e w ish e s o f  th e n e w s 

m e d ia , i t  is b u t a sh o r t s te p to  h o ld in g c o u r t in  

a m u n ic ip a l a u d ito r iu m , to  a c c o m m o d a te th e m 

e v e n m o re . A s p u b lic in te re s t in c re a se s in  a 

p a r t ic u la r tr ia l , p e rh a p s i t  w il l  b e m o v e d f ro m  

th e c o u r tro o m to  th e m u n ic ip a l a u d ito r iu m a n d 

f ro m  th e a u d ito r iu m to  th e b a se b a ll s ta d iu m .

T h e p re se n c e o f  th e te le v is io n c a m e ra , th e 

C h ie f Ju s tic e a sse r te d in  h is re m a rk s to h is 

c le rk , m e a n t th a t a ll  in  th e c o u r tro o m w o u ld a c t 

d if fe re n tly : “ T o th e e x te n t th a t te le v is io n h a s 

su c h a n in e v ita b le im p a c t, i t d e p r iv e s th e 

c o u r tro o m o f  th e d ig n ity  a n d o b je c tiv i ty th a t is 

so e sse n tia l fo r d e te rm in in g th e g u il t o r 

in n o c e n c e o f  p e rso n s w h o se l i fe  a n d l ib e r ty  

h in g e o n th e o u tc o m e o f  th e tr ia l .”

F e e lin g th e w a y h e d id  a b o u t c o u r t T V ,  th e 

c o m m e n t W a rre n m a d e to F re d W . F r ie n d ly 

a b o u t th e m a tte r is sc a rc e ly su rp r is in g . A fte r  

F r ie n d ly h a d b e e n a p p o in te d P re s id e n t o f  C B S 

N e w s, h e m e t th e C h ie f Ju s tic e a t a 1 9 6 4 

c o c k ta i l p a r ty . W a rre n w ish e d F r ie n d ly w e ll  in  

h is n e w jo b . In  th a n k in g th e C h ie f Ju s tic e , 

F r ie n d ly sa id h e h o p e d h e w o u ld s ti l l  h e a d C B S 

N e w s w h e n th e y h a d te le v is io n c a m e ra s o n th e 

m o o n a n d o n th e f lo o r  o f  th e S u p re m e C o u rt. 

W a rre n re sp o n d e d w ith  a sm ile , “ G o o d lu c k !  

Y o u  w il l  h a v e m o re lu c k  w ith  th e fo rm e r th a n 

th e la tte r .” 8 1

M irror  of  th e  M an

In  a c o m m e m o ra tiv e a r t ic le w ritte n a t th e 

t im e o f  C h ie f Ju s tic e W a rre n’ s d e a th in  1 9 7 4 ,

Ju s tic e D o u g la s w ro te th a t, w h ile W a rre n 

w o u ld b e re m e m b e re d m o st fo r th e m a jo r 

c a se s , su c h a s th e B ro w n sc h o o l se g re g a tio n 

c a se , “ in  m a n y w a y s th e le sse r c a se s m irro re d 

th e m a n .” 8 2 W a rre n th e m a n , a s w e ll a s th e 

le a d e r o f  th e C o u rt, w a s w e ll  sh o w n in  th e 1 9 6 7 

c a se o f  B ro o ks v . F lo r id a . T y ro n e B ro w n , th e 

la w  c le rk w h o w o rk e d o n th e c a se sa id to  m e 

th a t th e c a se “ w il l  n e v e r b e s ig n if ic a n t... b u t 

I  th in k , fo r m e a t le a s t, i t  re v e a le d v o lu m e s 

a b o u t th e c h a ra c te r o f  th e m a n .”

T h e B ro o ks c a se a ro se o u t o f  a fo o d r io t  b y  

b la c k s in a F lo r id a p r iso n . B ro o k s a n d th e 

o th e rs in v o lv e d w e re s tr ip p e d n a k e d a n d 

p la c e d in b a re p u n ish m e n t c e lls w h ic h th e 

S u p re m e C o u rt d e sc r ib e d a s “ th e w in d o w le ss 

sw e a tb o x ... a b a rre n c a g e f i t te d o n ly  w ith  a 

h o le in  o n e c o m e r in to w h ic h h e a n d h is c e ll 

m a te s c o u ld d e fe c a te .” 8 3 F o r tw o w e e k s , th e y 

w e re k e p t in  th e se c e lls o n  a d a ily  d ie t o f  tw e lv e 

o u n c e s o f  th in  so u p a n d e ig h t o u n c e s o f  w a te r . 

W ith in  m in u te s a f te r B ro o k s w a s b ro u g h t f ro m  

th e c e ll , h e s ig n e d a c o n fe ss io n . T h e 

c o n fe ss io n w a s u se d to c o n v ic t h im o f  

p a r t ic ip a tin g in  th e r io t. T h e h ig h e s t s ta te c o u r t 

a f f irm e d . B ro o k s f i le d  a n in  fo rm a p a u p er is 

p e tit io n fo r  c e r t io ra r i .

A t  th e c e r t io ra r i C o n fe re n c e , th e Ju s tic e s 

v o te d e ig h t- to -o n e , w ith  C h ie f Ju s tic e W a rre n 

d isse n tin g , n o t to ta k e th e c a se . T h e 

c o n se n su s w a s th a t i t in v o lv e d a m a tte r o f  

in te rn a l p r iso n d isc ip l in e in  w h ic h th e C o u rt 

sh o u ld n o t b e c o m e in v o lv e d . W a rre n w a s 

in d ig n a n t a t th e d e c is io n to  d e n y c e r t io ra r i . H e 

to ld  B ro w n to  w o rk  u p a d ra f t d isse n t. B ro w n 

p re p a re d a n u m b e r o f  d ra f ts , b u t th e C h ie f 

Ju s tic e k e p t sa y in g th a t th e y w e re n o t s tro n g 

e n o u g h .

A t  th e 1 9 9 4 U n iv e rs ity o f  T u lsa C o n fe r

e n c e o n th e W a rre n C o u rt, B ro w n d e sc r ib e d 

w h a t h a p p e n e d n e x t: “ S o h e c a lle d m e to h is 

o f f ic e a th ird t im e . R is in g f ro m  h is c h a ir , h e 

sa id , ‘ L e t’ s te l l  th e m w h a t re a l ly h a p p e n e d . T e ll 

th e m th a t th e a u th o r it ie s p la c e d th e se m e n in  

th re e s in t in y sw e a t b o x e s fo r tw o w e e k s , 

n a k e d a n d o n a s ta rv a tio n d ie t w ith  ju s t a h o le 

in  th e f lo o r  to  d e fe c a te in !  T e ll th e m th a t th e y 

b ro u g h t th e se m e n o u t, s ti l l  n a k e d , a n d fo rc e d 

w ritte n c o n fe ss io n s f ro m  th e m ! T e ll th e m th a t 

th e se c o n fe ss io n s w e re u se d to c o n v ic t th e se 

m e n o f  n e w c r im e s , th a t m a n y y e a rs w e re
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a d d e d to th e te rm s th e y a lre a d y w e re se rv in g . 

T e ll th e m w h a t re a l ly h a p p e n e d ,’ sa id th e 

C h ie f , ‘ in  p la in la n g u a g e . P u t i t  in  th o se b o o k s , 

sa id h e , p o in tin g to th e b o u n d v o lu m e s o f  

U n ited  S ta tes R ep orts o n th e sh e lv e s in  h is 

o f f ic e , ‘ a n d le t p o s te r i ty d e c id e w h o w a s r ig h t!  ’  

S o , th a t w a s w h a t w e d id ” 8 4 W a rre n c irc u la te d 

a n e x tre m e ly sh a rp d ra f t d isse n t o n N o v e m b e r 

9 ,1 9 6 7 , a n d , a s B ro w n d e sc r ib e d i t  to  m e , “ ju s t 

k in d  o f  sa t in  h is o f f ic e a n d w a ite d .”

S o o n th e re a f te r , th e Ju s tic e s c a m e in  o n e 

b y o n e a n d jo in e d th e d isse n t. B y  th e n e x t 

C o n fe re n c e o n th e c a se , th e C h ie f Ju s tic e h a d 

th e v o te s o f  a ll , n o t o n ly fo r th e g ra n tin g o f  

c e r t io ra r i , b u t fo r su m m a ry re v e rsa l. W a rre n 

h a d B ro w n d ra f t a sh o r t YXWVUTSRQPONMLKJIHGFEDCBAp er cu r ia m to th a t 

e f fe c t, w h ic h w a s issu e d D e c e m b e r 1 8 ,1 9 6 7 .

C a se s l ik e B ro o ks a n d th o se d isc u sse d 

a b o v e d e m o n s tra te th e W a rre n le a d e rsh ip in  

b o th th e la n d m a rk a n d le sse r c a se s . W e ll c o u ld 

W a rre n re p ly w h e n , o n h is re t ire m e n t, a 

re p o r te r a sk e d h im to d e sc r ib e th e m a jo r 

f ru s tra t io n o f  h is C o u rt y e a rs , th a t h e c o u ld n o t 

th in k o f  a n y . B re a k in g in to a w id e sm ile , th e 

re t ire d C h ie f Ju s tic e d e c la re d , “ I t  h a s n o t b e e n 

a f ru s tra t in g e x p e r ie n c e .” 8 5

In  th e  P an th eon

T o  th e e n d o f  h is l i fe , n e v e r th e le ss , W a rre n 

re g re tte d n o t h a v in g b e e n a b le to m a k e h is 

m a rk in  th e W h ite H o u se . H e a lw a y s b e lie v e d 

th a t h is P re s id e n tia l a tte m p t h a d b e e n 

f ru s tra te d b y  R ic h a rd M . N ix o n ’ s d e fe c tio n a t 

th e 1 9 5 2 R e p u b lic a n C o n v e n tio n . Ju s t a f te r 

sw e a r in g in  N ix o n  a s P re s id e n t in  1 9 6 8 , W a rre n 

to ld a c lo se N ix o n a d v ise r th a t h e c o u ld n o t 

h e lp fe e l in g th a t, b u t fo r N ix o n , h e h im se lf 

m ig h t h a v e ta k e n th e P re s id e n tia l o a th in  

1 9 5 3 .8 6

I t  c a n , h o w e v e r , b e sa id th a t W a rre n w a s 

a c tu a l ly a b le to a c c o m p lish m o re a s C h ie f 

Ju s tic e th a n a n y o c c u p a n t o f  th e O v a l O ff ic e 

s in c e m id c e n tu ry . In d e e d , a s A n th o n y L e w is 

te l ls u s , th e W a rre n C o u rt “ b ro u g h t a b o u t 

m o re so c ia l c h a n g e th a n... m o s t P re s id e n ts .” 8 7 

A n o th e r W a rre n b io g ra p h e r c o n c lu d e s : “ T h e 

o n ly o th e r f ig u re in  re c e n t A m e r ic a n h is to ry 

w ith  w h o m W a rre n c a n b e e q u a te d is F ra n k l in 

D e la n o R o o se v e lt.” 8 8 Jo h n H a rt E ly  su m m e d i t  

u p la s t y e a r : “ w h ile w e sh o u ld w e e p fo r th e

a b se n c e in  p u b lic l i fe  o f  m e n l ik e  E a r l W a rre n , 

w e n e e d n o t w e e p fo r h im . H e l iv e d th e 

A m e r ic a n D re a m . Q u ite a n u m b e r o f  m e n h a v e 

d o n e th a t, h o w e v e r . T h e C h ie f d id  so m e th in g 

th a t fe w  w il l  e v e r d o : h e d id  w h a t h e se t o u t to  

d o . A n d  th a t w a s to  m a k e th e A m e r ic a n D re a m 

m o re b ro a d ly a c c e ss ib le th a n i t  h a d e v e r b e e n 

b e fo re .” 8 9

E a r l ie r th is y e a r , Ja m e s J . K ilp a tr ic k , th e 

sy n d ic a te d c o lu m n is t, c r it ic iz e d m y  in c lu s io n 

o f  W a rre n a m o n g th e S u p re m e C o u rt g re a ts . 

“ Is  E a r l W a rre n p ro p e r ly ra n k e d a m o n g th e 1 0 

g re a te s t” ? K ilp a tr ic k  a sk e d . “ W a rre n w o u ld n’ t  

m a k e m y o w n l is t o f th e g re a te s t 2 5 . T h e 

g e n tle m a n w a s a . . . p o li t ic ia n f ro m  s ta r t to  

f in ish . H e h a d th e c o n s ti tu t io n a l d e p th o f  a 

d ish p a n ; h e w ro te te d io u s o p in io n s .” 9 0

P e rh a p s W a rre n c a n n o t b e d e e m e d a g re a t 

ju r is t ic te c h n ic ia n , n o te d fo r  h is m a ste ry o f  th e 

c o m m o n la w . B u t h e n e v e r p re te n d e d to  b e a 

le g a l sc h o la r . T o  h im , th e o u tc o m e o f  th e c a se 

m a tte re d m o re th a n th e re a so n in g b e h in d th e 

d e c is io n . H e to o k fu l l  re sp o n s ib i l i ty fo r th e 

fo rm e r a n d d e le g a te d th e la tte r , in  la rg e p a r t, to  

h is la w  c le rk s .

T h e re su lt m a y h a v e b e e n a d e f ic ie n c y in  

ju d ic ia l c ra f tsm a n sh ip th a t su b je c te d W a rre n 

to  a c a d e m ic c r it ic ism , b o th d u r in g a n d a f te r h is 

te n u re . W ith o u t a d o u b t, W a rre n d o e s n o t ra n k 

w ith  H o lm e s o r C a rd o z o a s a m a ste r o f  th e 

o p in io n , b u t h is o p in io n s h a v e a m a rk o f  th e ir 

o w n . W a rre n w o u ld g o o v e r th e d ra f ts 

p re p a re d b y h is c le rk s a n d m a k e c h a n g e s , 

u su a lly a d d in g o r su b s ti tu t in g s tra ig h tfo rw a rd 

la n g u a g e ty p ic a l o f  h is m a n n e r o f  p re se n ta tio n . 

A s o n e o f  h is la w  c le rk s to ld m e , “ H e h a d a 

p e n c h a n t fo r A n g lo -S a x o n w o rd s o v e r L a tin  

w o rd s a n d h e d id n’ t l ik e fo re ig n p h ra se s 

th ro w n in  i f  th e re w a s a g o o d A m e r ic a n w o rd 

th a t w o u ld d o .”

A s a c o n se q u e n c e , th e im p o r ta n t W a rre n 

o p in io n s h a v e a s im p le p o w e r a ll th e ir o w n ; i f  

th e y d o n o t re so u n d w ith  th e c a th e d ra l to n e s 

o f a M a rsh a ll , th e y sp e a k w ith th e m o ra l 

d e c e n c y o f a m o d e m M ic a h . P e rh a p s th e 

B ro w n o p in io n d id n o t a r t ic u la te th e ju r is t ic 

b a s is o f  i ts d e c is io n in  a s e ru d ite m a n n e r a s i t  

c o u ld h a v e , b u t a s th e C h ie f Ju s tic e w ro te in  

h is m e m o ra n d u m tra n sm itt in g th e B ro w n d ra f t, 

th e o p in io n w a s “ p re p a re d o n th e th e o ry th a t 

[ i t ]  sh o u ld b e sh o r t, re a d a b le b y  th e la y p u b lic ,
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n o n -rh e to r ic a l, u n e m o tio n a l a n d , a b o v e a ll , 

n o n -a c c u sa to iy .” 9 1 T h e d e c is io n in YXWVUTSRQPONMLKJIHGFEDCBAB ro w n 

e m e rg e d f ro m a ty p ic a l W a rre n m o ra l 

ju d g m e n t, w ith w h ic h fe w to d a y w o u ld 

d isa g re e . T h e W a rre n o p in io n w a s so r ig h t  th a t 

o n e w o n d e rs w h e th e r a d d it io n a l le a rn e d la b o r 

in sp e ll in g o u t th e o b v io u s w a s re a l ly 

n e c e ssa ry .

W h e n a ll is sa id a n d d o n e , W a rre n’ s p la c e 

in  th e p a n th e o n re s ts , n o t u p o n h is o p in io n s , 

b u t u p o n h is C o u rt’ s d e c is io n s . I f  im p a c t o n 

th e la w is th e h a llm a rk o f th e o u ts ta n d in g 

ju d g e , fe w  o c c u p a n ts o f  th e b e n c h h a v e b e e n 

m o re o u ts ta n d in g th a n C h ie f Ju s tic e W a rre n . 

A s P ro fe sso r Ja m e s W . E ly  h a s w ritte n , “ th is 

w a s u n m is ta k a b ly , a g re a t m a n .” 9 2

In th e e n d , h o w e v e r , c a n w e sa y th a t 

a n y o n e tru ly k n e w th e re a l E a r l W a rre n ? 

O u tw a rd ly h e w a s, a s E ly  d e sc r ib e s h im , a 

“ su n n y , e v e n jo l ly  m a n , a so r t o f lo v a b le 

u n c le ,” 9 3 o r , a s a b io g ra p h e r p u t i t , “ w ith  th e 

e n v e lo p in g f r ie n d l in e ss o f  S m o k e y th e B e a r.” 9 4 

F ro m  th e t im e h e to o k h is se a t, W a rre n tr ie d to  

m e e t e v e ry o n e in  th e S u p re m e C o u rt b u ild in g . 

“ I ’ m  E a r l W a rre n ,”  h e w o u ld sa y , a s h e sh o o k 

h a n d s a ll a ro u n d , in c lu d in g w ith  th e g u a rd s 

a n d p lu m b e rs . “ W h e n h e sa y s ‘ g o o d m o rn in g ,’  

h e d o e s i t  a s i f  h e h a d n’ t  se e n y o u fo r  a y e a r ,”  

sa id o n e Ju s tic e .9 5

Y e t, h is m o st re c e n t b io g ra p h y c o n c lu d e s , 

“ F o r a ll h is a f fa b i l i ty , E a r l W a rre n re m a in e d a 

p r iv a te m a n .” 9 6 T h e o u tw a rd c a m a ra d e r ie 

m a sk e d a d if fe re n t in n e r p e rso n . “ N o o n e ,”  a 

f r ie n d o f  W a rre n o n c e sa id , “ re a l ly k n o w s th is 

m a n .”  “ A ll  d a y lo n g ,”  a m e m b e r o f  W a rre n’ s 

g u b e rn a to r ia l s ta f f re c a l le d ,

w e u se d to h e a r th a t b o o m in g v o ic e , 

th a t b e lly la u g h , th a t lo u d , ‘H o w a re 

yo u T b u t so m e tim e s in  th e e v e n in g 

w h e n I  w o rk e d la te , I ’ d  se e h im  s itt in g 

in  h is o f f ic e a lo n e , h is b a c k to  th e d o o r , 

h is h e a d b o w e d , a n d o n th a t w a ll a b o v e 

h im  a sa d , b ro o d in g p ic tu re o f  L in c o ln . 

T h a t’ s th e E a r l W a rre n fe w  o f  u s e v e r 

sa w a n d n o n e o f  u s e v e r k n e w .9 7

E n d n otes

1 W a rre n , IT h e S u p rem e C ou rt in U n ited S ta tes 

H istory 1 7 8 (1 9 2 2 ) .

2 A m b ro se , “ T h e Ik e A g e ,”  T h e N ew R ep u b lic , M a y 9 , 

1 9 8 1 , p p . 2 6 , 3 0 . S ee s im ila r ly 2 A m b ro se , 

E isen h ow er: T h e  P resid en t 1 9 0 (1 9 8 4 ) : “ in  th e s ix t ie s , 

E ise n h o w e r f re q u e n tly re m a rk e d th a t h is b ig g e s t m is ta k e  

w a s th e a p p o in tm e n t o f  th a t d u m b so n o f  a b itc h E a r l 

W a rre n” ; C ra y , C h ie f Ju s tic e : A  B iograp h y of E arl 

W arren 1 0 (1 9 9 7 ) : “ th e b ig g e s t d a m n fo o l th in g I  e v e r 

d id .”

3 S c h w a rtz , S u p er C h ief: E arl W arren an d H is  

S u p rem e C ou rt— A Ju d ic ia l B iograp h y 6 2 7  

(1 9 8 3 ) , h e re a f te r c ite d a s S u p er C h ief.

4 W e a v e r , W a rre n : T h e M an , T h e C ou rt, T h e E ra  

1 9 0 (1 9 6 7 ) .

5 D o u g la s , T h e C ou rt Y ears 1939-1975 , 2 4 0 (1 9 8 0 ) .

6 S c h w a rtz , A  B ook of L ega l L ists 8 (1 9 9 7 ) .

7 S u p er C h ief v ii

8 O w e n s , “ B o o k R e v ie w ,”  1 5 T h e A p p e lla te P ra c tice 

Jo u rn a l 4 6 , 4 7 (1 9 9 7 ) .

9  S u p er C h ief a t 2 0 4 .

10 R eason an d P assion : Ju stice B ren n an ’s  

E n d u rin g In flu en ce 2 2 (R o se n k ra n z a n d S c h w a rtz , 

e d s . 1 9 9 7 ) .

" Id . a t 1 6 4 .

12 T h e S u p rem e C ou rt U n d er E arl W arren 1 5 2 

(L e v y , e d . 1 9 7 2 ) .

1 3 T h e p o e m th a t e n d s , “ I  a m th e , m a ste r o f  m y fa te ; I  

a m th e c a p ta in o f m y so u l.”  A n y o n e w h o h a s se e n 

R o d in’ s fa m o u s b u s t o f  H e n le y , see B u tle r , R o d in : T h e 

S h ap e of G en iu s 1 6 6 (1 9 9 3 ) , re a l iz e s a t o n c e h o w  

o u t-o f -d a te th e c h a ra c te r c a p tu re d th e re se e m s to d a y .

14 T ak in g C h arge: T h e Joh n son W h ite H ou se  

T ap es, 1963-1964 , 6 8 (B e sc h lo ss , e d ., 1 9 9 7 ) .

1 5 Id . a t 7 2 . T h e re is n o ta p e o f th e Jo h n so n -W a rre n 

c o n v e rsa tio n in th e Jo h n so n L ib ra ry . A p p a re n tly , 

e v e n L y n d o n Jo h n so n re a l iz e d th a t th is w a s o n e 

c o n v e rsa tio n th a t sh o u ld re m a in p r iv a te .

16 S u p er C h ief 4 9 6 .

1 7 Id . a t 2 8 7 .

1 8 Id . a t 4 .

1 9 W h ite , E arl W arren : A  P u b lic L ife 1 5 2 (1 9 8 2 ) .

2 0 C ra y , su p ra n o te 2 , a t 4 7 3 ; S u p e r C h ie f 6 2 9 .

2 1 S u p ra n o te 1 1 , a t 1 5 2 .

22 S u p er C h ief 1 8 3 .

2 3 C ra y , su p ra n o te 2 , a t 1 1 .

2 4 Id . a t 2 6 2 .

25 S u p er C h ief 1 0 .

26 W arren , T h e M em oirs of E arl W arren 1 7 6 

(1 9 7 7 ) .

2 7 C en tra l P a c ific R y. C o . v . A la m ed a C o u n ty , 2 8 4 U .S . 

4 6 3 (1 9 3 2 ) .

28 B ak er , T h e Ju stice from  B eacon H ill: T h e L ife  

an d T im es of O liver W en d ell H olm es 6 2 9

(1 9 9 1 ) .

29 S u p er C h ief 3 3 5 .

3 0 B ro w n v . B o a rd o f E d u ca tio n , 3 4 7 U .S . 4 8 3 (1 9 5 4 ) .

3 1 C o m p a re , F ra n k fu r te r , O f L aw  an d M e n 9 (1 9 5 6 ) .

3 2 S c h w a rtz , A  H istory of th e S u p rem e C ou rt 2 8 6 

(1 9 9 3 ) .

3 3 1 6 3 U .S . 5 3 7 (1 8 9 6 ) .

3 4 T h e C o n fe re n c e s ta te m e n ts in B ro w n a n d o th e r 

c a se s a re ta k e n f ro m  n o te s ta k e n b y Ju s tic e s w h o w e re 

p re se n t.

3 5 T h is c o n c lu s io n is d isp u te d in T u sh n e t, “ W h a t 

H a p p e n e d in  B ro w n v . B o a rd o f E d u ca tio n,”  9 1 C o l.
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L . R ev .dcbaZYXWVUTSRQPONMLKJIHGFEDCBA 1 8 6 7 , 1 9 0 3 -1 9 0 4 (1 9 9 1 ) .

3 6 T h is s ta te m e n t w a s c o n f irm e d fo r m e b y o n e o f  th e 

fo rm e r c le rk s o n a n o n id e n ti f ic a tio n b a s is .

3 7 T h e so u rc e s o f th e B u rto n q u o te s a n d o th e rs n o t 

a ttr ib u te d in th e B ro w n d isc u ss io n in S u p e r C h ie f , 

C h a p te r 3 .

3 8 T u sh n e t, su p ra n o te 3 5 , a t 1 8 7 5 .

3 9 Id . a t 1 8 7 8 .

4 1 1 C ra y , su p ra n o te 2 , a t 2 7 9 .

4 1 A c c o rd in g to Ju s tic e D o u g la s , W a rre n h a d o n ly f iv e  

v o te s . T u sh n e t, su p ra n o te 3 5 , a t 1 9 1 2 .

4 2 F a sse tt, N e w D e a l Ju s tic e : T h e L ife o f S ta n le y 

R e e d o f K e n tu c k y 5 7 1 (1 9 9 4 ) .

4 3 S ee id . a t 5 7 0 fo r a p o r t io n o f  th e R e e d d ra f t.

4 4 F o r th e d ra f t’ s te x t, see S c h w a rtz , T h e 

U n p u b lish e d O p in io n s o f th e W a rre n C o u rt 4 5 1 

(1 9 8 5 ) . C ra y , su p ra n o te 2 , a t 2 8 4 , is m is ta k e n in  

sa y in g th a t th e d ra f t o n ly “ o u tl in e d th e g e n e ra l 

a p p ro a c h th a t W a rre n w a n te d th e o p in io n to ta k e .”  

T h e te x t sh o w s th a t i t w a s a f i rs t d ra f t o f  th e B ro w n 

o p in io n , c o n ta in in g m o st o f i ts p a ssa g e s .

4 5 T h e N ew Y o rk T im es, M a y 1 8 , 1 9 5 4 , p . 1 8 .

4 6 F o r i ts te x t, see S c h w a rtz , su p ra n o te 4 4 , a t 4 6 3 .

4 7 V irg in ia v . W est V irg in ia , 2 2 2 U .S . 1 7 , 2 0 (1 9 1 1 ) .

4 8 S c h w a rtz , su p ra n o te 4 4 , a t 4 6 9 .

4 9 R eyn o ld s v . S im s, 3 7 7 U .S . 5 3 3

5 0 S u p e r C h ie f 7 5 9 .

5 1 3 7 7 U .S . 5 3 3 (1 9 6 4 ) .

5 2 3 6 9 U .S . 1 8 6 (1 9 6 2 ) .

5 3 W a rre n , su p ra n o te 2 6 , a t 3 0 9 .

5 4 S u p e r C h ie f 5 0 4 .

5 5 P o lla c k , E a r l W a rre n : T h e Ju d g e W H o  

C h a n g e d A m e r ic a , 2 0 9 (1 9 7 9 ) .

5 6 E ly , O n C o n s titu t io n a l G ro u n d 4 4 (1 9 9 6 ) .

5 7 S u p e r C h ie f 5 0 8 .

5 8 D o u g la s , su p ra n o te 5 , a t 2 3 1 .

5 9 G id eo n v . W a in w r ig h t, 3 7 2 U .S . 3 3 5 (1 9 6 3 ) ; 

M ira n d a v . A r izo n a , 3 8 4 U .S . 4 3 6 (1 9 6 6 ) .

6 0 T h e N ew Y o rk T im es, Ja n u a ry 1 7 , 1 9 6 5 , S e c tio n V I,  

p . 1 8 .

6 1 3 8 4 U .S . 4 3 6 (1 9 6 6 ) .

6 2 C ra y , su p ra n o te 2 , a t 4 5 5 .

6 3 S u p e r C h ie f 5 8 8 -8 9 .

6 4 S c h w a rtz , D e c is io n : H o w  th e S u p re m e C o u rt D e c id e s 

C a se s 1 0 9 (1 9 9 6 ) .

6 5 S u p e r C h ie f 5 9 3 .

“ C ra y , su p ra n o te 2 , a t 3 1 7 ,5 3 1 ; P o lla c k , su p ra n o te  

5 6 , a t 3 5 8 ; W e a v e r, su p ra n o te 4 , a t 9 .

6 7 3 7 2 U .S . 3 3 5 (1 9 6 3 ) .

6 8 W a rre n , “ T h e N e w H o m e o f th e P ro fe ss io n : T h e 

A m e r ic a n B a r C e n te r D e d ic a tio n A d d re ss ,” 4 0 

A .B .A .J . 9 5 5 , 9 5 6 (1 9 5 4 ) .

6 9 S u p e r C h ie f 4 5 8 .

7 0 L e w is , G id e o n’ s T ru m p e t 7 -8 , 1 0 (1 9 6 4 ) .

7 1 3 1 6 U .S . 4 5 5 (1 9 4 2 ) .

7 2 L e w is , su p ra n o te 7 0 , a t 7 .

7 3 3 6 9 U .S . 5 0 6 (1 9 6 2 ) .

7 4 S u p e r C h ie f 4 5 9 .

7 5 Id .

7 6 D o u g la s , su p ra n o te 5 , a t 1 8 7 .

7 7 G u n th e r , In s id e U .S .A . 1 8 , 2 0 -2 1 (1 9 4 7 ) .

7 8 3 8 1 U .S . 5 3 2 (1 9 6 5 ) .

7 9 S u p e r C h ie f 5 4 3 .

8 0 F o r i ts te x t, see S c h w a rtz , C o n s titu t io n a l Issu e s : 

F re e d o m o f th e P re ss 1 6 3 (1 9 9 2 ) .

8 1 S u p e r C h ie f 5 4 3 .

8 2 D o u g la s , “ A s C h ie f Ju s tic e ,”  6 0 A .B .A .J . 1 2 3 2 

(1 9 7 4 ) .

8 3 B ro o ks v . F lo r id a , 3 8 9 U .S . 4 1 3 , 4 1 4 (1 9 6 7 ) .

8 4 T h e W a rre n C o u rt: A R e tro sp e c tiv e 2 8 0  

(S c h w a rtz , e d . 1 9 9 6 ) .

8 5 S u p e r C h ie f 7 6 6 .

8 6 Id . a t 7 2 3 .

8 7 S u p ra n o te 1 1 , a t 1 5 1 .

8 8 K a tc h e r , E a r l W a rre n : A  P o lit ic a l B io g ra p h y 

4 7 3 (1 9 6 7 ) .

8 9 E ly , su p ra n o te 5 6 , a t 4 .

9 0 K ilp a tr ic k , “ 1 0 B e s t, 1 0 W o rs t,”  T u lsa W o rld , A p r i l  

1 4 , 1 9 9 7 , p . A -8 .

9 1 S u p e r C h ie f 9 7 .

9 2 E ly , su p ra n o te 5 6 a t 3 .

9 3 Id .

9 4 W e a v e r, su p ra n o te 4 , a t 7 .

9 5 S u p e r C h ie f 1 3 1 .

9 6 C ra y , su p ra n o te 2 , a t 3 1 7 ,

9 7 S u p e r C h ie f 1 3 2 .
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A lth o u g h C h ie f Ju s tic e s o f  th e U n ite d S ta te s 

te n d to d o w n p la y th e n o tio n th a t th e ir ro le is 

s ig n if ic a n tly m o re im p o r ta n t th a n th a t o f  A sso

c ia te Ju s tic e s , a n d a lth o u g h th e ir te n u re s d o 

n o t n e c e ssa r i ly c o in c id e w ith  p e r io d s th a t a re , 

o n th e b a s is o f  o th e r c r ite r ia , d isc re te e ra s in  

p o li t ic a l o r  ju d ic ia l h is to ry , o b se rv e rs o f  th e S u

p re m e C o u rt n e v e r th e le ss c o m m o n ly fo c u s o n 

C h ie f Ju s tic e s a n d d e f in e ju d ic ia l e ra s in  te rm s 

o f  th e m . In  m a n y c a se s , th a t is fu l ly  ju s t i f ie d . 

T h e M a rsh a ll a n d W a rre n C o u rts su re ly e x e m

p li fy  d is t in c t iv e a p p ro a c h e s to  th e u se o f  ju d i

c ia l p o w e r a n d th e su b s ta n c e o f  ju d ic ia l 

p o lic y m a k in g . B o th Jo h n M a rsh a ll a n d E a r l 

W a rre n h a d a m a jo r im p a c t o n th o se d e v e lo p

m e n ts , a n d b o th le f t th e C o u rt a s t im e s w e re 

c h a n g in g . W ill ia m  H o w a rd T a f t jo in e d th e 

C o u r t a t a t im e o f  p o li t ic a l tra n s it io n a n d h e f t- 

i ly  e m b o d ie d re a sc e n d a n t c o n se rv a tism . H e 

w a s su c c e e d e d b y C h a r le s E v a n s H u g h e s , 

w h o se p e r fo rm a n c e— w h e th e r v ie w e d a s 

s ta te sm a n lik e , v a c i l la t in g , o r o b fu sc a to ry— re

f le c te d th e d o c tr in a l sh if ts o f  h is t im e . M e lv i l le

W e sto n F u lle r w a s n o t th e p r im e m o v e r o n h is 

C o u rt, b u t a fo c u s o n h is te n u re e n c a p su la te s 

th e r ise o f  su b s ta n tiv e d u e p ro c e ss a t th e h a n d s 

o f  c o lle a g u e s su c h a s Ju s tic e S te p h e n J . F ie ld . 

In  m a n y re sp e c ts , R o g e r B ro o k e T a n e y a d a p te d 

th e w o rk o f  Jo h n M a rsh a ll , b u t h is C o u rt b e

c a m e a fo c a l p o in t fo r  th e o v e rr id in g m id -n in e

te e n th c e n tu ry c o n s ti tu t io n a l issu e s o f  s la v e ry 

a n d th e in te g r ity o f  th e U n io n . E a c h o f  th e se 

m e n w a s , m o re o v e r , p e rso n a lly n o te w o rth y in  

h is o w n w a y , a n d i t  w o u ld b e re m a rk a b le i f  th a t 

w e re n o t so . T h e p re c e d in g e ssa y s in  th is v o l

u m e th u s a p p ro p r ia te ly fo c u s o n th e se s ix  C h ie f 

Ju s tic e s a n d p a in t sk i l l fu l  p o r tra its o f  th e ir l iv e s 

a n d w o rk . W h a t re m a in s is to  su rv e y so m e o f  

th e re s t o f  th e v a s t l i te ra tu re o n th e m th a t o th e r 

sc h o la rs h a v e p ro d u c e d .

G en era l W ork s

B ro a d w o rk s o f  c o n s ti tu t io n a l h is to ry p ro

v id e a n o v e rv ie w o f  o u r su b je c ts in  c o n te x t. 

A lf re d  H . K e lly , W in fre d A . H a rb iso n , a n d
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H e rm a n B e lz , T h e  A m erican  C on stitu tion : Its  

O rig in s  an d  D evelop m en t, 7 th e d ., (N e w  Y o rk : 

W . W . N o rto n , 1 9 9 1 ) p ro v id e s a r ic h ly  d e sc r ip

t iv e a n d a n a ly t ic a l n a rra tiv e th a t se e k s to  b a l

a n c e th e c o n f l ic t in g im p u lse s o f  th e l ib e ra l n a

t io n a l is t a n d d e c e n tra l iz e d in d iv id u a lis t th e m e s 

in  A m e r ic a n c o n s ti tu t io n a l d e v e lo p m e n t. 

M e lv in  I .  U ro fsk y , A  M arch  of  L ib erty :  A  C on 

stitu tion a l H istory  of  th e  U n ited  S ta tes  (N ew  

Y o rk :  A lf re d  A .  K n o p f , 1 9 8 8 ; M c G ra w -H il l , 1 9 9 4 ) 

is a c le a r ly w ritte n a n d su c c in c t d isc u ss io n o f  

th e e v e n ts , issu e s , a n d tre n d s o f  A m e r ic a n c o n

s ti tu t io n a l h is to ry . L e o n a rd W . L e v y , K e n n e th 

L . K a rs t, a n d D e n n is J . M a h o n e y , e d s ., E n cy 

c lop ed ia  of  th e  A m erican  C on stitu tion , 4  v o ls . 

p lu s S u p p le m e n t (N e w  Y o rk : M a c m il la n , 1 9 8 6 , 

1 9 9 1 ) c o n ta in s a r t ic le s o n Ju s tic e s , ju d ic ia l d e

c is io n s , d o c tr in a l c o n c e p ts , a n d h is to r ic a l p e r

sp e c tiv e s . A  u se fu l se le c tio n f ro m  th e se a r

t ic le s , fo c u s in g o n sh o r t p e r io d s o f  c o n s ti tu

t io n a l h is to ry a n d th e C o u rt u n d e r e a c h o f  i ts 

C h ie f Ju s tic e s , is th e sa m e e d ito rs’ A m erican  

C on stitu tion a l H istory  (N e w  Y o rk : M a c m il la n , 

1 9 8 9 ) . A m o n g g e n e ra l w o rk s w ith  m o re sp e

c ia l iz e d th e m e s , K e rm it L .  H a ll, T h e  M agic  M ir

ror:  L aw  in  A m erican  H istory  (N e w  Y o rk : O x 

fo rd  U n iv e rs ity P re ss , 1 9 8 9 ) tra c e s th e e v o lu

t io n  o f  A m e r ic a n le g a l c u ltu re in  re la t io n to  so

c ia l, e c o n o m ic , a n d p o li t ic a l d e v e lo p m e n ts . 

Ja m e s W . E ly , J r ., T h e  G u ard ian  of  E very  O th er  

R igh t: A  C on stitu tion a l H istory  of  P rop erty  

R igh ts (N e w  Y o rk : O x fo rd U n iv e rs ity P re ss , 

1 9 9 2 ; 2 d e d ., 1 9 9 8 ) is a f in e  b r ie f h is to ry o f  is

su e s c o n c e rn in g th e c o n s ti tu t io n a l p ro te c tio n 

o f  p ro p e r ty r ig h ts , w h ic h w e re c e n tra l to th e 

p e r io d s o f  e v e ry C h ie f Ju s tic e u n d e r c o n s id e r

a tio n h e re e x c e p t E a r l W a rre n . S e e a lso M a x  

L e rn e r , “ T h e S u p re m e C o u rt a n d A m e r ic a n C a p i

ta l ism ,”  4 2 YXWVUTSRQPONMLKJIHGFEDCBAY a le L a w  Jo u rn a l 6 6 8 (1 9 3 3 ) , a n d 

Je n n ife r N e d e lsk y , P riva te  P rop erty  an d  th e  

L im its  of  A m erican  C on stitu tion a lism  (C h i

c a g o : U n iv e rs ity o f  C h ic a g o P re ss , 1 9 9 0 ) , w h o 

a rg u e s th a t f ro m  1 7 8 7 to 1 9 3 7 th e re w a s a c o n

se n su s th a t a fo c u s o n p ro p e r ty r ig h ts a s a l im it  

o n g o v e rn m e n ta l p o w e r w a s th e d e f in in g p r in 

c ip le o f  A m e r ic a n c o n s ti tu t io n a lism , a n d th a t 

th e p ro b le m s in c e 1 9 3 7 h a s b e e n to  d e v e lo p a n 

a lte rn a tiv e p r in c ip le fo r  th e e ra o f  th e re g u la

to ry  w e lfa re s ta te .

M a n y v a lu a b le w o rk s fo c u s o n th e S u p re m e 

C o u rt f ro m  i ts in c e p tio n . C h a r le s W a rre n , T h e

S u p rem e  C ou rt  in  U n ited  S ta tes  H istory  (B o s

to n : L itt le , B ro w n , 1 9 2 2 ,1 9 2 6 ) is a c la ss ic h is

to ry  o f  th e C o u rt u p to  1 9 1 8 th a t p a y s c o n s id e r

a b le a tte n tio n to  p u b lic re a c tio n to  i ts d e c is io n s . 

R o b e rt G . M c C lo sk e y , T h e  A m erican  S u p rem e  

C ou rt, (C h ic a g o : U n iv e rs ity o f  C h ic a g o P re ss , 

1 9 6 0 ; 2 d  e d ., re v ise d b y  S a n fo rd L e v in so n , 1 9 9 4 ) 

is s ti l l  th e b e s t b r ie f h is to ry o f  th e C o u rt a n d 

c h a ra c te r iz a tio n o f  i ts ro le . D a v id P . C u rr ie’ s 

tw o  v o lu m e s , T h e  C on stitu tion  in  th e  S u p rem e  

C ou rt: T h e  F irst  H u n d red  Y ears, 1789-1888  

a n d T h e  C on stitu tion  in  th e  S u p rem e  C ou rt: 

T h e S econ d  C en tu ry , 1888-1986 (C h ic a g o : 

U n iv e rs ity o f  C h ic a g o P re ss , 1 9 8 5 , 1 9 9 0 ) a re 

w ritte n f ro m  th e p e rsp e c tiv e o f  a la w y e r in te r

e s te d in  m e th o d s o f  c o n s ti tu t io n a l a n a ly s is a n d 

th e q u a li ty o f  th e p e r fo rm a n c e o f  i ts ju d ic ia l 

p ra c ti t io n e rs . B e rn a rd S c h w a rtz , A  H istory  of  

th e  S u p rem e  C ou rt  (N e w  Y o rk : O x fo rd U n iv e r

s ity  P re ss , 1 9 9 3 ) is a f in e  re c e n t s tu d y , a n d F re d 

R o d e ll , N in e  M en : A  P olitica l H istory  of  th e  

S u p rem e  C ou rt  from  1790  to  1955  (N ew  Y o rk : 

R a n d o m H o u se , 1 9 5 5 ) is  a n o ld e r s ta n d a rd w o rk . 

Jo h n A . G a rra ty e m p lo y s th e c a se -s tu d y a p

p ro a c h in  h is e d ite d v o lu m e Q u arrels T h at 

H ave S h ap ed  th e C on stitu tion (N e w Y o rk : 

H a rp e r a n d R o w , 1 9 6 4 ; re v . e d . 1 9 8 7 ) , w h ic h 

c o n ta in s d e f t ly  w ritte n a c c o u n ts o f  th e p e rso n

a li t ie s a n d p o li t ic s o f  m a jo r d e c is io n s o f  th e 

C o u rt u n d e r e v e ry C h ie f Ju s tic e c o n s id e re d h e re 

e x c e p t T a f t.

O th e r u se fu l s tu d ie s c o n c e n tra te o n th e 

C o u rt in  p a r t ic u la r e ra s . L o re n P . B e th , T h e  D e 

velop m en t of th e A m erican C on stitu tion , 

1877-1917  (N e w  Y o rk : H a rp e r &  R o w , 1 9 7 1 ) 

su rv e y s A m e r ic a n c o n s ti tu t io n a l d e v e lo p m e n t 

f ro m  th e e n d o f  R e c o n s tru c tio n to  W o rld  W a r I ,  

w ith  m a jo r a tte n tio n to  th e C o u rt’ s w o rk  in  th e 

a re a s o f  g o v e rn m e n ta l re g u la t io n o f  b u s in e ss 

a n d c iv i l  l ib e r t ie s a n d c iv i l  r ig h ts . B e th d o e s 

n o t se e a m o n o li th ic d e fe n se o f  b u s in e ss in  th e 

C o u rt’ s d e c is io n s , b u t ra th e r a p ra g m a tic a n d 

in c o n s is te n t c o u rse o f  d e c is io n -m a k in g a s i t  

d e a lt w ith  n o v e l so c io e c o n o m ic d e v e lo p m e n ts . 

W ill ia m  F . S w in d le r , C ou rt  an d  C on stitu tion  in  

th e  T w en tieth  C en tu ry : v o l. 1 T h e  O ld  L ega lity  

1889-1932 ,  v o l. 2  T h e  N ew  L ega lity  1932-1968 , 

su p p le m e n ta ry v o lu m e A  M od ern  In terp reta 

tion  ( In d ia n a p o lis , IN :  B o b b s-M e n il l , 1 9 6 9 ,1 9 7 0 , 

1 9 7 4 ) is a n a rra tiv e c o n s ti tu t io n a l h is to ry se t 

a g a in s t th e c o n te x t o f  so c ia l a n d p o li t ic a l d e
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v e lo p m e n ts a n d a tte n tiv e to th e in f lu e n c e o f  

C o n g re ss a s w e ll a s th e C o u rt o n c o n s ti tu t io n a l 

in te rp re ta tio n . Jo h n E . S e m o n c h e , C h artin g  

th e  F u tu re: T h e  S u p rem e  C ou rt  R esp on d s  to  a  

C h an g in g  S ociety , 1890-1920  (W e s tp o r t, C T : 

G re e n w o o d P re ss , 1 9 7 8 ) m a in ta in s th a t th e 

C o u rt d u r in g th e se y e a rs w a s n o t s im p ly a b a s

t io n  o f  la isse z - fa ire d o g m a b u t ra th e r fu n c tio n e d 

p ra g m a tic a l ly to a d a p t th e la w  to  th e re q u ire

m e n ts o f  a n in d u s tr ia l iz in g so c ie ty ; i t  se t u p 

so m e n o to r io u s o b s ta c le s to g o v e rn m e n ta l 

p o w e r, b u t th e y w e re re la t iv e ly fe w . P a u l 

M u rp h y , T h e C on stitu tion in  C risis T im es, 

1918-1969 (N e w  Y o rk : H a rp e r &  R o w , 1 9 7 2 ) 

p ro v id e s a h is to r ia n’ s p e rsp e c tiv e o n  th e C o u rt’ s 

e v o lu tio n f ro m  p ro te c to r o f  p ro p e r ty r ig h ts to  

p ro te c to r o f  a v e ry d if fe re n t se t o f  p e rso n a l 

r ig h ts . In  T h e  S u p rem e C ou rt from  T aft to  

B u rger , 3 d e d . (B a to n R o u g e : L o u is ia n a S ta te 

U n iv e rs ity P re ss , 1 9 7 9 ) , A lp h e u s T h o m a s M a

so n f in d s T a f t le g is la t in g o n b e h a lf o f  c o n se r

v a tism a n d u n d e rm in e d b y a fe a r o f  p ro g re s - 

s iv ism , w h ile H u g h e s ( in  a v ie w  le ss f la tte r in g 

th a n m a n y o th e rs ) is se e n a s le a d in g a c a m o u

f la g e d re tre a t f ro m  c o n se rv a tism , s ta r t in g in  

1 9 3 7 . T h e re v o lu t io n a ry W a rre n C o u rt is fa v o r

a b ly e v a lu a te d a g a in s t a b ro a d b a c k g ro u n d o f  

ju d ic ia l h is to ry .

T h e  C h ief  Ju sticesh ip

A m o n g w o rk s o n th e o f f ic e o f  C h ie f Ju s

t ic e , P e te r G . F ish , T h e  O ffice  of  C h ief  Ju stice  

(C h a r lo tte sv i l le : W h ite B u rk e tt M ille r  C e n te r o f  

P u b lic A ffa irs  o f  th e U n iv e rs ity o f  V irg in ia , 1 9 8 4 ) 

a n a ly z e s th e o f f ic e in  i ts m o d e m fo rm  a n d in 

c lu d e s m a te r ia l o n th e a d m in is tra t iv e p h ilo so

p h ie s a n d p ro g ra m s o f  W ill ia m  H o w a rd T a f t, 

C h a r le s E v a n s H u g h e s , a n d E a r l W a rre n . D a v id 

J . D a n e lsk i, “ T h e In f lu e n c e o f  th e C h ie f Ju s tic e 

in  th e D e c is io n a l P ro c e ss ,”  in  C ou rts, Ju d ges, 

an d  P olitics: A n  In trod u ction  to  th e  Ju d ic ia l 

P rocess, 3 d e d ., W a lte r F . M u rp h y a n d 

C .H e rm a n P r itc h e tt, e d s . (N e w  Y o rk : R a n d o m 

H o u se , 1 9 7 9 ) a sse sse s C h ie f Ju s tic e s T a f t a n d 

H u g h e s (a s w e ll a s H a r la n F isk e S to n e ) in  te rm s 

o f  ta sk a n d so c ia l le a d e rsh ip , o p in io n a ss ig n

m e n t, a n d a b il i ty  to  u n ite th e C o u rt. R o b e rt J . 

S te a m e r, C h ief  Ju stice: L ead ersh ip  an d  th e  

S u p rem e  C ou rt  (C o lu m b ia : U n iv e rs ity o f  S o u th 

C a ro l in a P re ss , 1 9 8 6 ) is a c o m p a ra tiv e s tu d y o f

so c ia l a n d ta sk le a d e rsh ip b y  C h ie f Ju s tic e s f ro m  

Jo h n M a rsh a ll to  W a rre n B u rg e r . S te a m e r f in d s 

th a t o n ly M a rsh a ll a n d to a le sse r e x te n t T a f t 

w e re su c c e ss fu l in  n o rm a lly u n it in g th e C o u rt 

in  m a jo r c a se s , a n d th a t o n ly M a rsh a ll a n d 

H u g h e s a c h ie v e d b o th p e rso n a l a n d in te l le c

tu a l le a d e rsh ip . R o g e r B . T a n e y d isp la y e d e le

m e n ts o f  b o th b u t lo s t h is a u th o r ity w ith  YXWVUTSRQPONMLKJIHGFEDCBAD red 

S co ttv . S a n d fo rd , 6 0 U .S . (1 9 H o w .) 3 9 3 (1 8 5 7 ) . 

M e lv i l le  W . F u lle r , T a f t, a n d W a rre n w e re p e r

so n a l le a d e rs w h o d e fe rre d to  o th e rs in te l le c tu

a lly . S te a m e r’ s b e s t— p e rh a p s g re a t— C h ie f 

Ju s tic e s— M a rsh a ll , H u g h e s , a n d W a rre n—  

w e re “ f i rs t  a n d fo re m o s t v e ry sk i l l fu l  p o li t ic ia n s”  

(2 9 6 ) . C u rre n t C h ie f Ju s tic e W ill ia m  H . 

R e h n q u is t c o n c u rs . In  “ C h ie f Ju s tic e s I  N e v e r 

K n e w ,”  3 H a stin g s C o n stitu tio n a l L a w Q u a r

te r ly 6 3 7 (1 9 7 6 ) , h e su rv e y s th e c h ie f 

ju s t ic e sh ip s o f  M a rsh a ll , T a n e y , T a f t, H u g h e s , 

a n d S to n e a n d c o n c lu d e s th a t th e sk i l ls re

q u ire d to b e a n e f fe c tiv e C h ie f m a y b e m o re 

re a d ily d e v e lo p e d in  a p o li t ic a l th a n a le g a l c a

re e r . R e h n q u is t’ s t i t le  g e n tly m o c k s Ju s tic e F e lix  

F ra n k fu r te r’ s p re te n tio u s “ C h ie f Ju s tic e s I  

H a v e K n o w n ,”  3 9 V irg in ia  L a w  R ev iew 8 8 3 

(1 9 5 3 ) . W rit in g  b e fo re E a r l W a rre n jo in e d 

th e C o u rt, F ra n k fu r te r c h a ra c te r iz e d F u lle r a s 

a n e x c e lle n t p re s id in g o f f ic e r a n d m o d e ra to r , 

T a f t a s a g re a t ju d ic ia l re fo rm e r, a n d H u g h e s a s 

a m a ste r fu l p re s id in g o f f ic e r a n d a ss ig n e r o f  

o p in io n s . A s o f  1 9 5 3 , F ra n k fu r te r c o n s id e re d 

M a rsh a ll , T a n e y , a n d H u g h e s a s th e th re e g re a t

e s t C h ie fs .

I f  h e h a d w ritte n a f te r W a rre n’ s t im e , 

F ra n k fu r te r’ s ju d g m e n t m ig h t w e ll h a v e b e e n 

th e sa m e . B e rn a rd S c h w a rtz , “ T h e Ju d ic ia l L iv e s 

o f  E a r l W a rre n ,”  1 5 S u ffo lk U n ive rs ity L a w  R e

v iew 1 (1 9 8 1 ) re c o u n ts th e s to ry o f  h o w  W a r

re n , a n e o p h y te o n th e C o u rt, w a s re c ru ite d b y  

b o th Ju s tic e H u g o L . B la c k a n d Ju s tic e F e lix  

F ra n k fu r te r . W a rre n in i t ia l ly  s id e d w ith  th e 

F ra n k fu r te r w in g  b u t h a d m o v e d to  B la c k’ s c a m p 

b y  th e e n d o f  th e 1 9 5 5 T e rm . T h e c a ta ly s t, a c

c o rd in g to  S c h w a rtz , w a s a v o te W a rre n re g re t

te d in  I rv in e v . C a lifo rn ia , 3 4 7 U .S . 1 2 8 (1 9 5 4 ) , 

a se a rc h a n d se iz u re c a se . In  “ F e lix  F ra n k fu r te r 

a n d E a r l W a rre n : A  S tu d y o f  a D e te r io ra tin g 

R e la tio n sh ip ,”  1 9 8 0 S u p rem e C o u r t R ev iew 1 1 5 , 

S c h w a rtz d ra w s o n th e F ra n k fu r te r p a p e rs to  

d o c u m e n t th e su b se q u e n t d e te r io ra tio n o f  h is 

p e rso n a l re la t io n sh ip w ith  W a rre n .
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G e n e ra l c o lle c t io n s o f  ju d ic ia l b io g ra p h y a re 

a n o th e r g o o d s ta r t in g p la c e fo r c o n s id e ra tio n 

o f  th e C h ie f Ju s tic e s u n d e r c o n s id e ra tio n . L e o n 

F r ie d m a n a n d F re d L .  Is ra e l, e d s ., T h e  Ju stices 

of  th e U n ited  S ta tes S u p rem e C ou rt 1789-  

1995: T h eir  L ives  an d  M ajor  O p in ion s, 5 v o ls . 

(N e w  Y o rk : C h e lse a H o u se , 1 9 9 5 ) c o n ta in s e s

sa y s o n a ll th e Ju s tic e s , w ith  fo c u s o n th e ir 

C o u rt te n u re , a n d te x ts o f  re p re se n ta tiv e o p in

io n s th e y w ro te in  S u p re m e C o u rt c a se s . C la re 

C u sh m a n , e d ., T h e  S u p rem e  C ou rt  Ju stices: 

Illu stra ted B iograp h ies, 1789-1995 , 2 d e d . 

(W a sh in g to n , D .C .: C o n g re ss io n a l Q u a rte r ly , 

1 9 9 5 ) p ro v id e s su c c in c t p o r tra its o f  th e l iv e s o f  

th e Ju s tic e s , w ith  a tte n tio n to th e ir a c tiv i t ie s 

p r io r to  jo in in g  th e C o u rt. M e lv in  I . U ro fsk y , 

e d ., T h e  S u p rem e  C ou rt  Ju stices: A  B iograp h i

ca l  D iction ary  (N e w  Y o rk : G a r la n d P u b lish in g , 

1 9 9 4 ) p re se n ts b io g ra p h ic a l e ssa y s fo c u s in g 

o n C o u rt se rv ic e . A ll  o f  th e se w o rk s l is t  o th e r 

b io g ra p h ic a l re fe re n c e s . B o th A ll iso n  D u n h a m 

a n d P h il ip  B . K u r la n d , e d s ., M r. Ju stice  (C h i

c a g o : U n iv e rs ity o f  C h ic a g o P re ss , 1 9 5 6 ) a n d 

G . E d w a rd W h ite , T h e  A m erican  Ju d ic ia l T ra 

d ition : P rofiles  of  L ead in g  A m erican  Ju d ges  

(N e w  Y o rk : O x fo rd U n iv e rs ity P re ss , 1 9 7 6 ) c o n

ta in p ro f i le s o f  M a rsh a ll , T a n e y , a n d H u g h e s ; 

W h ite a lso p a in ts a g ro u p p o r tra it o f  th e W a r

re n C o u rt. In fo rm a tiv e a c c o u n ts o f  th e a p p o in t

m e n ts o f  th e Ju s tic e s m a y b e fo u n d in  H e n ry J . 

A b ra h a m , Ju stices an d  P resid en ts: A  P oliti

ca l  H istory  of  A p p o in tm en ts  to  th e  S u p rem e  

C ou rt, 3 d e d . (N e w  Y o rk : O x fo rd U n iv e rs ity 

P re ss , 1 9 9 2 ) .

Joh n  M arsh a ll

In 1 8 2 7 , a t th e re q u e s t o f  Ju s tic e Jo se p h 

S to ry , M a rsh a ll w ro te A n  A u tob iograp h ica l 

S k etch  th a t c o n c lu d e s w ith  h is a p p o in tm e n t 

a s C h ie f Ju s tic e in  1 8 0 1 . T h is b r ie f a c c o u n t w a s 

e d ite d a n d p u b lish e d m o re th a n a c e n tu ry la te r 

b y Jo h n S to k e s A d a m s (A n n A rb o r : U n iv e r

s ity o f  M ic h ig a n P re ss , 1 9 3 7 ) . W e c a n le a rn 

m o re o f  h is p e rso n a l l i fe  f ro m  “ L e tte rs f ro m  Jo h n 

M a rsh a ll to H is W ife ,”  3 YXWVUTSRQPONMLKJIHGFEDCBAW illia m a n d M a ry 

Q u a r te r ly , 3 d se r ie s 7 3 (1 9 2 3 ) a n d f ro m  le tte rs 

c o lle c te d b y F ra n c e s N o rto n M a so n in  M y  

D earest P olly : L etters of  C h ief  Ju stice  Joh n

M arsh a ll (R ic h m o n d , V A :  G a rre tt &  M a ss ie , 

1 9 6 1 ) . S e le c tio n s f ro m  th e a u to b io g ra p h y a n d 

o th e r w rit in g s a re re p r in te d in  S ta n le y I .  K u tle r , 

e d ., Joh n  M arsh a ll (E n g le w o o d C lif fs , N J: 

P re n tic e -H a ll , 1 9 7 2 ) , w h ic h a lso in c lu d e s e x

c e rp ts f ro m  th e p o s it iv e a n d n e g a tiv e o p in io n s 

o f  c o n te m p o ra r ie s a n d e v a lu a tio n s o f  m o d e m 

sc h o la rs . M a rsh a ll’ s p o li t ic a l v ie w s a re re f le c te d 

in  h is T h e  L ife  of  G eorge  W ash in g ton , 5  v o l. 

(P h ila d e lp h ia : C . P . W a y n e , 1 8 0 5 -1 8 0 7 ; re p r in t, 

F re d e r ic k sb u rg , V A :  T h e C itiz e n s’ G u ild o f  

W a sh in g to n’ s B o y h o o d H o m e , 1 9 2 6 ) . Ja c k L . 

C ro ss , “ Jo h n M a rsh a ll o n th e F re n c h R e v o lu

t io n  a n d o n A m e r ic a n P o lit ic s ,”  1 2 W illia m  a n d 

M a ry Q u a r te r ly , 3 d se r ie s 6 3 1 (1 9 5 5 ) p re se n ts 

n in e o f  M a rsh a ll’ s le tte rs to  T im o th y P ic k e r in g , 

fo u r f ro m  th e p e r io d w h e n th e la tte r w a s S e c re

ta ry o f  S ta te a n d M a rsh a ll w a s o n th e d ip lo 

m a tic m iss io n th a t le d to  th e X Y Z  A ffa ir ,  a n d 

f iv e f ro m  th e p e r io d 1 8 0 0 -1 8 0 8 sh o w in g 

M a rsh a ll’ s a rd e n t F e d e ra l ism . C h a r le s C . S m ith , 

e d ., “ L e tte rs o f  C h ie f Ju s tic e M a rsh a ll ,”  1 4 P ro

ceed in g s o f th e M a ssa ch u se tts H isto r ica l S o

c ie ty , 2 d se r ie s 3 2 0 (1 9 0 0 ) re p r in ts le tte rs o n 

p u b lic issu e s , m o stly to Ju s tic e Jo se p h S to ry , 

w h ile C h a r le s W a rre n , “ T h e S to ry -M a rsh a ll 

C o rre sp o n d e n c e ,”  2 1 W illia m  a n d M a ry Q u a r

te r ly , 2 d se r ie s 1 (1 9 4 1 ) p re se n ts so m e o f  S to ry’ s 

le tte rs to  M a rsh a ll . Ja m e s A .  S e rv ie s , A  B ib li

ograp h y  of  Joh n  M arsh a ll (W a sh in g to n : U n ite d 

S ta te s C o m m isss io n fo r  th e C e le b ra tio n o f  th e 

T w o H u n d re d th A n n iv e rsa ry o f  th e B ir th  o f  

Jo h n M a rsh a ll , 1 9 5 6 ) is  a n a n n o ta te d b ib l io g ra

p h y o f  M a rsh a ll’ s w rit in g s a n d se le c te d w rit 

in g s a b o u t h im , in c lu d in g p a m p h le ts a n d 

sp e e c h e s , o r ie n te d m o re to w a rd h is to r ic a l u n

d e rs ta n d in g th a n le g a l a n a ly s is . I rw in  S . 

R h o d e s , T h e  P ap ers of  Joh n  M arsh a ll: A  D e 

scr ip tive C alen d ar (N o rm a n : U n iv e rs ity o f  

O k la h o m a P re ss , 1 9 6 9 ) p ro v id e s a c h ro n o lo g i

c a l l is t in g o f  M a rsh a ll’ s p a p e rs— c o u r t d e c i

s io n s , d o c u m e n ts , le tte rs , e tc .— w h ic h a re 

w id e ly sc a tte re d . E ig h t o f  a p ro je c te d tw e lv e 

c o m p re h e n s iv e v o lu m e s o f  T h e  P ap ers  of  Joh n  

M arsh a ll (C h a p e l H il l :  U n iv e rs ity o f  N o rth C a ro

l in a  P re ss , 1 9 7 4— ) , u n d e r v a r io u s e d ito rs , h a v e 

a p p e a re d so fa r . T h e y c o n ta in a ll  c o n s ti tu t io n a l 

a n d re p re se n ta tiv e o th e r S u p re m e C o u rt o p in

io n s , c irc u it c o u r t o p in io n s , a n d so m e c o rre

sp o n d e n c e (b u t m o st o f  th a t a p p e a rs n o t to  

h a v e b e e n p re se rv e d ) .
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S in c e m o st o f w h a t w e d o h a v e f ro m  

M a rsh a ll’ s o w n h a n d h a s b e e n m a d e a v a ila b le 

o n ly  fa ir ly  re c e n tly , i t  is n o t su rp r is in g th a t h is 

f i rs t g re a t b io g ra p h e r , A lb e r t J . B e v e r id g e , la

m e n te d o u r c le a r la c k o f  p e rso n a l in fo rm a tio n 

a b o u t h is su b je c t. B e v e r id g e’ s T h e  L ife  of  Joh n  

M arsh a ll, 4  v o ls . (B o s to n : H o u g h to n M if f l in ,  

1 9 1 6 ,1 9 1 9 ) is th e c la ss ic b io g ra p h y o f  th e “ f ro n

t ie rsm a n , so ld ie r , le g is la to r , la w y e r , p o li t ic ia n , 

d ip lo m a t,. . . s ta te sm a n , a n d . . . c o n s tru c tiv e 

ju r is t”  (1  :v i) ,  a h ig h ly  fa v o ra b le l i fe -a n d - t im e s 

a c c o u n t w h ic h ta k e s g re a t c a re to  se t M a rsh a ll’ s 

a c ts in  th e c o n te x t o f c o n te m p o ra ry h is to ry . 

L a n d o n C . B e ll, “ Jo h n M a rsh a ll : A lb e r t J . 

B e v e r id g e a s a B io g ra p h e r ,”  1 2 N S YXWVUTSRQPONMLKJIHGFEDCBAV irg in ia  L a w  

R eg is te r 6 4 1 (1 9 2 7 ) m a in ta in s th a t B e v e r id g e 

“ is n o t a d e p e n d a b le h is to r ia n a n d is a b ia se d 

b io g ra p h e r”  (6 4 1 ) , e x a lt in g M a rsh a ll a n d d e n i

g ra tin g Je f fe rso n . R o b e rt E u g e n e C u sh m a n ,

o n th e o th e r h a n d , in  h is re v ie w a r t ic le 

“ M a rsh a ll a n d th e C o n s titu t io n ,”  5  M in n eso ta 

L a w  R ev iew 1 (1 9 2 0 ) a f f irm s th a t B e v e r id g e’ s 

w o rk is b a se d o n “ a s to n ish in g ly a c c u ra te a n d 

e x h a u s tiv e h is to r ic a l re se a rc h”  (2 ) . C u sh m a n 

a lso h a s h ig h p ra ise fo r E d w a rd S . C o rw in’ s 

Joh n M arsh a ll an d th e C on stitu tion : A  

C h ron ic le  of  th e  S u p rem e  C ou rt  (N e w  H a v e n , 

C T : Y a le U n iv e rs ity P re ss , 1 9 1 9 ) , w h ic h is a lso 

a d m ir in g b u t so m e w h a t m o re c r it ic a l o f  M a rsh a ll 

a n d sy m p a th e tic to T h o m a s Je f fe rso n . 

C u sh m a n f in d s c o n se n su s o n M a rsh a ll’ s c o n

tr ib u tio n s in  e n h a n c in g th e a u th o r ity o f  th e 

C o u rt, e s ta b l ish in g ju d ic ia l re v ie w , fu r th e r in g 

n a tio n a lism , p ro te c tin g c o m m e rc e , a n d g u a ra n

te e in g th e sa n c ti ty o f  c o n tra c ts .

A m o n g m o re re c e n t b io g ra p h ic a l w o rk s , 

D a v id L o th ’ s C h ief  Ju stice:  Joh n  M arsh a ll an d  

th e  G row th  of  th e  R ep u b lic  (N e w  Y o rk : W .W .

Je f fe rso n’ s p o li t ic a l a lly , 

S p e n c e r R o a n e , w a s th e m o st 

p ro m in e n t m e m b e r o f

V irg in ia ’ s h ig h e s t c o u r t a n d 

th e s ta te’ s m o st p o w e rfu l 

p o li t ic ia n . T h e c o n v e n tio n a l 

v ie w  h a s lo n g b e e n th a t

R o a n e , ra th e r th a n M a rsh a ll , 

w o u ld h a v e b e e n C h ie f

Ju s tic e i f  Je f fe rso n , ra th e r 

th a n Jo h n A d a m s, h a d 

a p p o in te d O liv e r E llsw o rth’ s 

su c c e sso r . R e c e n t sc h o la rsh ip 

n o w  c a s ts d o u b t o n th a t 

a ssu m p tio n .
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N o rto n , 1 9 4 9 ) is  a n a d m ir in g n a rra tiv e o f  e v e n ts , 

w ith o u t c lo se a n a ly s is o f  c a se s , w h ile L e o n a rd 

B a k e r’ s Joh n  M arsh a ll: A  L ife  in  L aw  (N e w  

Y o rk : M a c m il la n , 1 9 7 4 ) is a c o m p re h e n s iv e d e

sc r ip t iv e h is to ry o f  M a rsh a ll’ s l i fe  a n d c a re e r , 

w ith  m a jo r a tte n tio n to th e p e r io d b e fo re h e 

jo in e d th e C o u rt. F ra n c is N . S tite s , Joh n  

M arsh a ll: D efen d er  of  th e  C on stitu tion  (B o s

to n : L itt le , B ro w n , 1 9 8 1 ) is a g o o d b r ie f a c c o u n t 

o f  M a rsh a ll’ s l i fe  a n d m a jo r a c c o m p lish m e n ts , 

w ith  b r isk a n d in c is iv e in te rp re ta tio n s . In  Joh n  

M arsh a ll: D efin er  of  aN ation  (N e w  Y o rk : H e n ry 

H o lt, 1 9 9 6 ) , Je a n E d w a rd S m ith’ s g o a l is n o t to 

b re a k n e w le g a l g ro u n d— h e d e f t ly su m m a r iz e s 

e x is t in g sc h o la rsh ip o n M a rsh a ll’ s c o n s ti tu

t io n a l d e c is io n s— b u t ra th e r to a d d re ss th e 

p ro b le m B e v e r id g e f i rs t  n o te d : o u r la c k o f  k n o w l

e d g e o f  M a rsh a ll th e m a n . H is fo c u s is th u s 

M a rsh a ll’ s c h a ra c te r a n d th e in f lu e n c e s th a t 

sh a p e d i t , a n d in  te l l in g M a rsh a ll’ s s to ry h e 

m a k e s in s ig h tfu l c o m m e n ts a s w e ll a b o u t th e 

o th e r g re a t p e rso n a li t ie s o f  th e t im e , a n d a b o u t 

th e n a tu re o f  th e ir re la t io n sh ip s . A  b r ie f e a r l ie r 

a tte m p t to  f i l l  th e v o id  o f  p e rso n a l in fo rm a tio n 

a b o u t M a rsh a ll is Ju s tic e H a ro ld H . B u rto n’ s 

“ Jo h n M a rsh a ll— T h e M a n ,”  1 0 4 YXWVUTSRQPONMLKJIHGFEDCBAU n ive rs ity o f 

P en n sy lva n ia L a w  R ev iew 3 (1 9 5 5 ) .

T h e w e ll-k n o w n s to ry o f  th e a p p o in tm e n t 

o f  C h ie f Ju s tic e M a rsh a ll a n d m a n y o th e r F e d

e ra l is t ju d g e s b y  th e la m e -d u c k P re s id e n t Jo h n 

A d a m s is a b ly to ld  in  tw o a r t ic le s b y  K a th ry n 

T u rn e r , “ T h e A p p o in tm e n t o f C h ie f Ju s tic e 

M a rsh a ll ,”  1 7 W illia m  a n d M a ry Q u a r te r ly , 3 d 

se r ie s 1 4 3 (1 9 6 0 ) a n d “ T h e M id n ig h t Ju d g e s ,”  

1 0 9 U n ive rs ity o f P en n sy lva n ia L a w R ev iew 

4 9 4 (1 9 6 1 ) . T h e h is to ry o f  th e M a rsh a ll C o u rt is 

re c o u n te d m o st c o m p re h e n s iv e ly in  tw o v o l

u m e s o f  T h e  O liver  W en d ell H olm es D ev ise  

H istory  of  th e  S u p rem e  C ou rt  of  th e  U n ited  

S ta tes. G e o rg e L e e H a sk in s a n d H e rb e r t A .  

Jo h n so n , F ou n d ation s of P ow er: Joh n  

M arsh a ll, 1801-1815  (N e w  Y o rk : M a c m il la n , 

1 9 8 1 ) p ro v id e s d e ta i le d c o v e ra g e o f ro u g h ly 

th e f i rs t  h a lf o f  M a rsh a ll’ s te n u re a s C h ie f Ju s

t ic e , fo c u s in g o n th e C o u rt’ s su c c e ss fu l e f fo r t 

to  a v o id th e a lte rn a tiv e fa te s o f  su rv iv a l th ro u g h 

i r re le v a n c e o r d e fe a t b y h o s ti l i ty . T h e C o u r t’ s 

s tra te g y , th e a u th o rs a rg u e , w a s to a sse r t i ts 

p o w e r b u t to re sp e c t i ts p ro p e r b o u n d s , a n d to  

b u ild a re c o rd o f  so lid p e r fo rm a n c e in  n o n c o n - 

tro v e rs ia l a re a s o f  th e la w . G . E d w a rd W h ite ,

w ith  th e a id o f  G e ra ld G u n th e r , T h e  M arsh a ll 

C ou rt an d  C u ltu ra l C h an ge, 1815-1835  (N e w  

Y o rk : M a c m il la n , 1 9 8 8 ; a b r id g e d e d it io n , N e w  

Y o rk : O x fo rd U n iv e rs ity P re ss , 1 9 9 1 ) p ro v id e s a 

n e w p e rsp e c tiv e b y  e n la rg in g u p o n le g a l a n d 

h is to r ic a l a n a ly s is to  v ie w  th e M a rsh a ll C o u rt 

a s a m e c h a n ism o f  a d a p ta tio n o f  A m e r ic a n re

p u b lic a n ism to c u ltu ra l c h a n g e a s th e R e v o lu

t io n a ry e ra re c e d e d . I ts te c h n iq u e , W h ite a r

g u e s , w a s s im u lta n e o u s ly to  a d a p t a n d u n iv e r

sa liz e f i rs t  p r in c ip le s w h ile  le g it im a tin g , b u t a lso 

m a sk in g , th e d isc re tio n a ry n a tu re o f  th a t ju d i

c ia l e n te rp r ise . A n  e a r l ie r a n d fa r m o re c r it ic a l 

w o rk  is  C h a r le s G ro v e H a in e s , T h e  R ole  of  th e  

S u p rem e  C ou rt  in  A m erican  G overn m en t  an d  

P olitics 1789-1835 (B e rk e le y : U n iv e rs ity o f  

C a lifo rn ia P re ss , 1 9 4 4 ; re p r in t, N e w  Y o rk : D a 

C a p o P re ss , 1 9 7 3 ) , a n in -d e p th p o li t ic a l h is to ry 

o f  th e C o u rt, w ritte n f ro m  a Je f fe rso n ia n p e r

sp e c tiv e to c o u n te r th e p re v a il in g , la u d a to ry 

v ie w . H a in e s c o n s id e rs M a rsh a ll to  h a v e fu n c

t io n e d o n th e B e n c h a s a c o n se rv a tiv e p o li t ic a l 

p a r t isa n , h o s ti le to  d e m o c ra c y , w h o se ju r isp ru

d e n c e h e lp e d p a v e th e w a y to  c iv i l  w a r . H e rb e r t 

A . Jo h n so n , T h e C h ief Ju sticesh ip  of Joh n  

M arsh a l], 1801-1835  (C o lu m b ia : U n iv e rs ity o f  

S o u th C a ro l in a P re ss , 1 9 9 7 ) c o n s id e rs th e 

M a rsh a ll C o u rt in  l ig h t o f  re c e n t c o n tro v e rsy 

a b o u t ju d ic ia l re v ie w a n d th e ju r isp ru d e n c e o f  

o r ig in a l in te n t. Jo h n so n e x a m in e s th e p o li t ic s 

o f  th e t im e s , th e p e rso n n e l o f  th e C o u rt, a n d 

M a rsh a ll’ s le a d e rsh ip , a n d h e re v ie w s th e 

C o u r t’ s w o rk in  th e a re a s o f  c o n s ti tu t io n a l, in 

te rn a tio n a l, a n d p r iv a te la w .

Jo h n M a rsh a ll is , o f  c o u rse , m o st fa m o u s 

fo r  h is d e c is io n in  M a rb u ry v . M a d iso n , 5  U .S . 

(1 C r.) 1 3 7 (1 8 0 3 ) , a n d th e e s ta b l ish m e n t o f  th e 

p o w e r o f  ju d ic ia l re v ie w . T h a t to p ic is e x p lo re d 

in  W . M e lv i l le  Jo n e s , e d . C h ief  Ju stice  Joh n  

M arsh a ll: A  R eap p ra isa l ( I th a c a , N Y :  C o rn e ll 

U n iv e rs ity P re ss fo r  th e C o lle g e o f  W ill ia m  a n d 

M a ry , 1 9 5 6 ) , a n im p o r ta n t c o lle c t io n o f  e ssa y s 

th a t a lso e x a m in e s th e p o li t ic a l a n d id e o lo g ic a l 

c o n te x t w ith in  w h ic h th e M a rsh a ll C o u rt fu n c

t io n e d a n d M a rsh a ll’ s c o n tr ib u tio n s to  th e la w  

a n d to  th e in s t i tu t io n o f  th e C o u rt. W ill ia m  W . 

V a n A ls ty n e p ro v id e s a n in d isp e n sa b le g u id e 

to  th e M a rb u ry o p in io n in  “ A  C rit ic a l G u id e to  

M a rb u ry v . M a d iso n , 1 9 6 9 D u ke L a w  Jo u rn a l 

1 , a c a re fu l, p o in t-b y -p o in t c r it iq u e o f  M a rsh a ll’ s 

h o ld in g s a n d th e ir ju s t i f ic a t io n , w ith  d isc u s
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s io n o f  th e p la u s ib le a lte rn a tiv e s . A  c o lle c t io n 

o f  v ie w s o n  ju d ic ia l re v ie w f ro m  p ro m in e n t c o m

m e n ta to rs o f  th e fo u n d in g g e n e ra tio n is a lso 

in c lu d e d . In  Joh n  M arsh a ll (B o s to n : H o u g h to n 

M if f l in ,  1 9 0 1 ; re p r in t N e w  Y o rk : D a C a p o P re ss , 

1 9 7 4 ) . Ja m e s B ra d le y T h a y e r , a n e s te e m e d sk e p

t ic  o f  a n e x p a n s iv e c o n c e p t o f  ju d ic ia l re v ie w , 

f in d s m a n y im p o r ta n t q u e s tio n s a b o u t th a t 

p o w e r u n a n sw e re d in  YXWVUTSRQPONMLKJIHGFEDCBAM a rb u ry a n d re g re ts th a t 

M a rsh a ll d id n o t g iv e th is c a se th e sa m e fu l l  

tre a tm e n t e v id e n t in  h is la te r g re a t o p in io n s . 

H e w ish e s , to o , th a t M a rsh a ll h a d b e e n o b lig e d 

to a n sw e r th e q u e s tio n s ra ise d b y  Ju d g e Jo h n 

B . G ib so n in  E a k in v . R a u b , 1 2 S e rg e a n t a n d 

R a w le 3 3 0 ,3 4 4 (P a . 1 8 2 5 ) . D o n a ld O . D e w e y 

a rg u e s in  M arsh a ll versu s  Jefferson : T h e  P o 

litica l B ack grou n d  of  IHGFEDCBAMarbury v . Madison 

(N e w  Y o rk :  A lf re d  A .  K n o p f , 1 9 7 0 ) th a t M a rsh a ll 

w a n te d to  e s ta b l ish ju d ic ia l re v ie w b u t th a t h e 

w a s fa r m o re c o n c e rn e d w ith  c o n te m p o ra ry 

p o li t ic a l n e e d s th a n w ith  th e e la b o ra tio n o f  a 

fu l l  ra t io n a le fo r  th a t d o c tr in e . T h e d e c is io n w a s 

b a se d o n a n e x tre m e ly n a rro w re a d in g o f  th e 

C o n s titu t io n , w h ic h w a s c e r ta in ly n o t 

M a rsh a ll’ s s ty le th e re a f te r . T h e o p in io n w a s 

le g a l ly f la w e d a n d le f t m a jo r q u e s tio n s a b o u t 

ju d ic ia l re v ie w u n a n sw e re d , D e w e y c o n c lu d e s ; 

i ts s ig n if ic a n c e f lo w s f ro m  w h a t la te r ju d g e s 

d id  w ith  i t . In  “ Jo h n M a rsh a ll’ s S e le c tiv e U se 

o f  H is to ry in  M a rb u ry v . M a d iso n ,”  1 9 8 7 Y ea r

b o o k o f th e S u p rem e C o u r t H isto r ica l S o c ie ty 

8 2 , a lso in  1 9 8 6 W isco n s in L a w R ev iew 3 0 1 , 

S u sa n L o w  B lo c h a n d M a e v a M a rc u s n o te th a t 

M a rsh a ll re a d th e C o n s titu t io n n a rro w ly in  ig 

n o r in g th e fa c t th a t S e c tio n 1 3 o f  th e Ju d ic ia ry 

A c t o f 1 7 8 9 h a d b e e n in v o k e d w ith o u t q u e s

t io n  in  th e 1 7 9 0 s . B y  ig n o r in g th o se c o n tra ry 

p re c e d e n ts in  M a rb u ry , M a rsh a ll w a s a b le to  

tra d e la rg e r o r ig in a l ju r isd ic t io n fo r  th e p o w e r 

o f  ju d ic ia l re v ie w— w h ic h se e m s l ik e  a p re tty 

g o o d b a rg a in . O n e m ig h t a sk w h y  h e d id  n o t 

o v e rru le th o se p re c e d e n ts ; w e m a y su rm ise th a t 

th a t w o u ld h a v e u n d e rm in e d a d e fe n se o f  ju d i

c ia l re v ie w b u ttre sse d b y  e x a m p le s c o n f in e d to  

th e n e e d to c o rre c t o b v io u s d e v ia t io n s f ro m  

th e C o n s titu t io n , a n d w o u ld h a v e h ig h l ig h te d 

th e e x e rc ise o f  ju d ic ia l d isc re tio n .

J . A .  C . G ra n t’ s “ M a rb u ry v . M a d iso n T o 

d a y ,”  2 3 A m er ica n P o lit ica l S c ien ce R ev iew 

6 7 3 (1 9 2 9 ) , is a w ith e r in g c r it iq u e th a t a rg u e s 

th a t M a rsh a ll w a s w ro n g a t e v e ry tu rn in  th is

g re a t c a se : h e sh o u ld h a v e re c u se d h im se lf , 

M a rb u ry’ s r ig h t to  th e c o m m iss io n sh o u ld n o t 

h a v e b e e n d e c id e d , th e q u e s tio n o f  h is r ig h t to  

th e c o m m iss io n w a s w ro n g ly d e c id e d , th e c o n

s ti tu t io n a li ty o f  S e c tio n 1 3 o f  th e Ju d ic ia ry A c t 

o f  1 7 8 9 sh o u ld n o t h a v e b e e n d e c id e d , a n d th e 

q u e s tio n o f  c o n s ti tu t io n a li ty w a s w ro n g ly d e

c id e d . M a rsh a ll fo rc e d th e issu e in  th is fa sh io n 

b e c a u se su p p o r t fo r  ju d ic ia l re v ie w w a s s l ip 

p in g a w a y ; th e C o u rt w a s fo r tu n a te th a t a tte n

t io n fo c u se d u p o n th e im m e d ia te p o li t ic a l is

su e , a lth o u g h i t  su f fe re d f ro m  b e in g p e rc e iv e d 

a s “ th e c h a m p io n o f  a d e fe a te d fa c t io n”  (6 8 0 ) . 

G ra n t’ s r ic h ly  i ro n ic  f in a l  ju d g m e n t is  th a t “ n o th

in g  re m a in s o f  M a rb u ry v . M a d iso n e x c e p t i ts 

in f lu e n c e u p o n th e d e v e lo p m e n t o f  o u r sy s te m 

o f  c o n s ti tu t io n a l la w ”  (6 8 1 ) . N o t su rp r is in g ly , 

Ju s tic e H a ro ld H . B u rto n’ s “ T h e C o rn e rs to n e 

o f  C o n s titu t io n a l L a w : T h e E x tra o rd in a ry C a se 

o f  M a rb u ry v . M a d iso n ',’ 3 6 A m er ica n B a r 

A sso c ia tio n Jo u rn a l 8 0 5  (1 9 5 0 ) , d e fe n d s a d e

c is io n th a t m e t th e “ n e e d ... fo r  a c o n v in c in g 

le c tu re o n c o n s ti tu t io n a l la w  u p h o ld in g th e e s

se n tia l p o w e r o f  th e C o u rt w h ile sa v in g th e fa c e 

o f  th e C h ie f E x e c u tiv e”  b y  n o t fo rm a lly ru l in g  

a g a in s t h im  (8 8 1 ) . B u rto n a g re e s w ith  G ra n t 

th a t th e C o u rt c o u ld h a v e a v o id e d th e c o n s ti

tu t io n a l q u e s tio n , o r d e c id e d i t  th e o th e r w a y , 

b u t h e a p p la u d s i t  fo r  n o t d o in g so in  o rd e r to  

e s ta b l ish th e c r it ic a l p o w e r o f  ju d ic ia l re v ie w , 

w h ic h M a rsh a ll u n d e rs to o d in  te rm s o f  a n a u

th o r i ta t iv e a n d b in d in g ju d ic ia l p o w e r o f  c o n

s ti tu t io n a l in te rp re ta tio n , in te n d e d to  a v o id th e 

c h a o s o f  th e Je f fe rso n ia n c o n c e p tio n o f  c o n

c u rre n t re v ie w . D a v id E . E n g d a h l, “ Jo h n 

M a rsh a ll’ s ‘ Je f fe rso n ia n’  C o n c e p t o f  Ju d ic ia l 

R e v ie w ,”  4 2 D u ke L a w Jo u rn a l 2 7 9 (1 9 9 2 ) , 

ta k e s issu e w ith  th a t in te rp re ta tio n , a rg u in g th a t 

M a rsh a ll in  M a rb u ry d id  n o t h o ld th e F e d e ra l

is t “ ju d ic ia l su p re m a c y”  th e o ry o f  ju d ic ia l re

v ie w — th a t th e S u p re m e C o u rt’ s in te rp re ta tio n s 

o f  th e C o n s titu t io n a re a u th o r ita t iv e a n d b in d

in g o n a ll o th e r o rg a n s o f g o v e rn m e n t— b u t 

ra th e r th e Je f fe rso n ia n v ie w — th a t e a c h o rg a n 

o f  g o v e rn m e n t is b o u n d to in te rp re t th e C o n

s ti tu t io n in d e p e n d e n tly a s th e n e e d a r ise s in  th e 

c o u rse o f  i ts w o rk , a n d th a t su c h in te rp re ta

t io n s a re n o t b in d in g o n o th e r o rg a n s . 

E n g d a h l su g g e s ts th e w isd o m o f  n o t h a v in g 

a f in a l c o n s ti tu t io n a l in te rp re te r a f te r a ll , a n d 

h e re v iv e s th e a rg u m e n ts o f  th e 1 9 3 0 s a g a in s t
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ju d ic ia l su p re m a c y .

E n g d a h l’ s is  b y  n o m e a n s th e o n ly  re v is io n

is t in te rp re ta tio n . S y lv ia S n o w iss , Ju d ic ia l R e 

v iew  an d  th e  L aw  of  th e  C on stitu tion  (N e w  H a

v e n , C T : Y a le U n iv e rs ity P re ss , 1 9 9 0 ) , a rg u e s 

th a t p r io r to  M a rsh a ll , th e u n d e rs ta n d in g o f  ju 

d ic ia l re v ie w w a s a s “ a n e x tra o rd in a ry p o li t ic a l 

a c t, a  ju d ic ia l su b s ti tu te fo r  re v o lu t io n ,”  (3 ) e n

fo rc in g th e fu n d a m e n ta l v a lu e s o f  a so c ia l c o n

tra c t. M a rsh a ll— n o t in  YXWVUTSRQPONMLKJIHGFEDCBAM a rb u ry b u t in  c a se s 

o v e r th e fo l lo w in g  th re e d e c a d e s— c o n v e r te d 

ju d ic ia l re v ie w f ro m  th is p o li t ic a l a c t to  a le g a l 

o n e , f ro m  th e in te rp re ta tio n o f  fu n d a m e n ta l la w  

( in c id e n ta l ly w ritte n d o w n ) to th e in te rp re ta

t io n  o f  su p re m e w ritte n la w , to  b e ju d ic ia l ly  c o n

s tru e d a n d a p p lie d b y th e sa m e p ro c e sse s a s 

s ta tu te s a re . M a rsh a ll a d ro it ly c a m o u f la g e d th is 

b a s ic tra n s fo rm a tio n , S n o w iss a rg u e s , so i t  h a s 

g o n e u n re a liz e d (a lth o u g h A le x a n d e r B ic k e l 

b e g a n to se n se i t  in  T h e L east D an gerou s  

B ran ch : T h e  S u p rem e  C ou rt  at  th e  B ar  of  P oli

tics ( In d ia n a p o lis , IN :  B o b b s-M e rr i l l , 1 9 6 2 )) . 

E liz a b e th M c C a u g h e y’ s “ M a rb u ry v . M a d iso n -. 

H a v e W e M isse d th e R e a l M e a n in g ?”  1 9 P res i

d en tia l S tu d ies Q u a r te r ly 4 9 1 (1 9 8 9 ) , su g g e s ts 

th a t M a rsh a ll w a s p ro p o u n d in g a c irc u m sc r ib e d 

a n d d e fe n s iv e c o n c e p t o f  ju d ic ia l re v ie w , d e

s ig n e d to a lla y c o n te m p o ra ry h o s ti l i ty to th e 

ju d ic ia ry b y re s tra in in g ju d ic ia l d isc re tio n . 

Ju d g e s h a d b e e n e n fo rc in g c o m m o n la w  p r in 

c ip le s , M c C a u g h e y a rg u e s ; n o w  th e y w e re to  

b e l im ite d  to  e n fo rc e m e n t o f  a w ritte n C o n s titu

t io n , o rd a in e d b y th e p e o p le . Ja m e s M .  

O ’ F a llo n , “ M a rb u ry”  4 4 S ta n fo rd L a w  R ev iew 

2 1 9 (1 9 9 2 ) , a rg u e s ju s t th e o p p o s ite : th a t 

M a rsh a ll’ s m a in fo c u s w a s th e im m e d ia te p o

l i t ic a l s itu a tio n a n d th a t h is p r im a ry p u rp o se 

w a s a c o n se rv a tiv e d e s ire to  k e e p th e p e o p le a t 

a rm ’ s le n g th . In  th is v ie w , b il ls  o f  a tta in d e r a n d 

ex p o st fa c to la w s a re n o t ju s t e x a m p le s o f  o b

v io u s o c c a s io n s fo r  ju d ic ia l re v ie w , b u t re a l 

fe a rs . M a rsh a ll n e e d n o t b e se e n a s a v is io n a ry 

a n d m a y b e se e n a s f ig h tin g  a lo s t b a tt le a g a in s t 

m a jo r ita r ia n d e m o c ra c y . Ju d ic ia l re v ie w d id  n o t 

n e e d a n e la b o ra te ju s t i f ic a t io n b e c a u se i ts v a

l id i ty  w a s w id e ly a c k n o w le d g e d . M a rsh a ll’ s 

c o n c e rn fo r  ju d ic ia l re v ie w , O ’ F a llo n c o n c lu d e s , 

“ h a s b e e n e x a g g e ra te d b y th e d e s ire o f  le g a l 

sc h o la rs fo r a s tro n g fo u n d a tio n fo r th is d o c

tr in e”  (2 1 9 ) . IHGFEDCBAIn  Marbury v. Madison an d  Ju d i

c ia l R ev iew  (L a w re n c e : U n iv e rs ity P re ss o f

K a n sa s , 1 9 8 9 ) a n d “ S u b s ta n tiv e D u e P ro c e ss , 

S e le c tiv e In c o rp o ra tio n , a n d th e L a te -N in e - 

te e n th C e n tu ry O v e rth ro w o f  Jo h n M a rsh a ll’ s 

C o n s titu t io n a l Ju r isp ru d e n c e ,”  5  Jo u rn a l o f L a w  

a n d P o lit ics 4 9 9 (1 9 8 9 ) , R o b e rt L o w ry  C lin to n 

o f fe rs y e t a n o th e r re v is io n is t p e rsp e c tiv e : th a t 

in  M a rb u ry M a rsh a ll d id  n o t a sse r t th e C o u rt’ s 

f in a l a u th o r ity to in te rp re t th e C o n s titu t io n in  

w a y s th a t b in d o th e r b ra n c h e s b e y o n d c a se s 

w h e re th e s ta tu te c o n c e rn s th e C o u rt’ s p e r fo r

m a n c e o f  i ts o w n fu n c tio n s . H e g o e s o n to  

a rg u e th a t th e S u p re m a c y C la u se g iv e s th e 

C o u rt m u c h c le a re r a u th o r ity to  m a k e b in d

in g d e c is io n s a b o u t s ta te la w s , w h ic h m a y 

b e w h y th e M a rsh a ll C o u rt in v a l id a te d se v

e ra l o f  th e m b u t o n ly o n e A c t o f  C o n g re ss . 

C a se s l ik e  M cC u llo ch v . M a ry la n d , 1 7 U .S . (4  

W h e a t.) 3 1 6 (1 8 1 9 ) a n d G ib b o n s v . O g d en , 2 2 

U .S . (9 W h e a t.) 1 (1 8 2 4 ) , o n th e o th e r h a n d , 

d isp la y n o g re a t n a tio n a lism b u t a re ra th e r e x

e m p la rs o f  g re a t d e fe re n c e to C o n g re ss . T h e 

m o d e m , e x p a n s iv e , a c tiv is t c o n c e p tio n o f  ju d i

c ia l re v ie w d e r iv e s n o t f ro m  M a rsh a ll , C lin to n 

c o n c lu d e s , b u t f ro m  su b s ta n tiv e d u e p ro c e ss 

a n d th e in c o rp o ra tio n o f  th e B il l  o f  R ig h ts . A ll  

o f  th is is to o m u c h fo r D e a n A lfa n g e , J r . In  

“ M a rb u ry v . M a d iso n a n d O rig in a l U n d e rs ta n d

in g s o f  Ju d ic ia l R e v ie w : In  D e fe n se o f  T ra d i

t io n a l W isd o m ,”  1 9 9 3 S u p rem e C o u r t R ev iew 

3 2 9 , A lfa n g e u p h o ld s th e tra d it io n a l v ie w  o f  

M a rb u ry a g a in s t S n o w iss , O ’ F a llo n , a n d 

C lin to n , w h o m  h e sh o w s to  b e in c o n s is te n t w ith  

e a c h o th e r a s w e ll  a s w ith  th e c a n o n . In  a le n g th y 

c r it iq u e , A lfa n g e f in d s th e f i rs t tw o  

w ro n g h e a d e d a n d d ism isse s C lin to n’ s in te rp re

ta t io n o f  M a rb u ry a s “ m a la rk e y”  (3 3 3 ) . A l 

th o u g h Ju d g e G ib so n’ s d isse n t in  E a k in v . 

R a u b d e m o lish e s M a rsh a ll’ s a tte m p t to  d e d u c e 

th e C o u rt’ s p o w e r o f  ju d ic ia l re v ie w f ro m  th e 

fa c t o f  a w ritte n C o n s titu t io n , A lfa n g e m a in

ta in s , a p a n th e o n o f  d is t in g u ish e d c o m m e n ta

to rs (w h o a p p re c ia te d G ib so n ) a re n o t w ro n g 

a b o u t w h a t M a rsh a ll se t o u t to a c c o m p lish in  

M a rb u ry , o r w h y  h e d id  so .

M a rsh a ll h a n d e d d o w n m a n y o th e r g re a t 

c o n s ti tu t io n a l d e c is io n s b e s id e s M a rb u ry . A ll  

o f  th e m a re c o lle c te d in  Jo se p h P . C o tto n , J r ., 

e d ., T h e C on stitu tion a l D ecision s of Joh n  

M arsh a ll, 2  v o l. (N e w  Y o rk :  G . P . P u tn a m’ s S o n s , 

1 9 0 5 ; re p r in t, N e w  Y o rk : D a C a p o P re ss , 1 9 6 9 ) , 

w ith  in tro d u c to ry n o te s to  se t th e p o li t ic a l a n d
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le g a l c o n te x t. YXWVUTSRQPONMLKJIHGFEDCBAM cC u llo ch v . M a ry la n d w a s so 

im p o r ta n t to M a rsh a ll th a t w h e n i t  p ro v o k e d 

c r it ic ism  in  th e fo rm  o f  p se u d o n y m o u s n e w s

p a p e r e ssa y s a c tu a l ly w ritte n b y  h is a rc h -r iv a l 

S p e n c e r R o a n e a n d a n o th e r V irg in ia  ju d g e , h e 

re p l ie d in  k in d . G e ra ld G u n th e r , e d ., Joh n  

M arsh a ll’s D efen se of  IHGFEDCBAMcCulloch v . Mary

land (S ta n fo rd , C A : S ta n fo rd U n iv e rs ity P re ss , 

1 9 6 9 ) , re p ro d u c e s th is re m a rk a b le e x c h a n g e , 

a lo n g w ith  M a rsh a ll’ s o p in io n in  th e c a se . 

M a rsh a ll is o f te n p ra ise d fo r  h is a b il i ty  to  tu rn 

th e im m e d ia te c irc u m sta n c e s o f  c a se s to h is 

la rg e r p u rp o se s , b u t H o w a rd J . P io u s a n d G o r

d o n E . B a k e r f in d h im  o v e rre a c h in g in  

“ M cC u llo ch v . M a ry la n d '. R ig h t P r in c ip le , 

W ro n g C a se ,”  9 S ta n fo rd L a w R ev iew 7 1 0 

(1 9 5 7 ) . T h e p r in c ip le o f  im p lie d p o w e rs w a s 

c ru c ia l, th e a u th o rs a sse r t, a lth o u g h M a rsh a ll 

h a d a sse r te d i t  fo u r te e n y e a rs e a r l ie r in  United 

S ta tes v . F ish er , 6  U .S . (2  C r.) 3 5 8  (1 8 0 5 ) . T h e 

h ig h ly  u n p o p u la r b a n k , h o w e v e r— m o re a p r i

v a te , p ro f i t-m a k in g e n tity th a n a n a rm o f  th e 

g o v e rn m e n t— w a s n o t a g o o d c a n d id a te fo r  ta x 

im m u n ity . T h e c a se w a s th u s n o t a p ro p it io u s 

v e h ic le fo r th e a sse r t io n o f  v ita l a n d c o rre c t 

p r in c ip le s , th e a u th o rs m a in ta in , a n d M a ry la n d 

c o u ld h a v e p re v a ile d w ith o u t sa c r if ic e o f  th o se 

p r in c ip le s . Ju s tic e F e lix  F ra n k fu r te r e x p re sse s 

th e tra d it io n a l v ie w  in  “ Jo h n M a rsh a ll a n d th e 

Ju d ic ia l F u n c tio n ,”  6 9 H a rva rd L a w  R ev iew 2 1 7 

(1 9 5 5 ) , w h e re h e c a lls M cC u llo ch M a rsh a ll’ s 

g re a te s t c a se a n d h is a d m o n it io n th a t “ i t  is a 

C o n s titu t io n w e a re e x p o u n d in g”  th e “ s in g le 

m o st im p o r ta n t u tte ra n c e in  th e l i te ra tu re o f  

c o n s ti tu t io n a l la w ”  (2 1 8 ) . In  “ I t  Is a C o n s titu

t io n  W e A re  E x p o u n d in g : C h ie f Ju s tic e M a rsh a ll 

a n d th e ‘ N e c e ssa ry a n d P ro p e r’ C la u se ,”  1 2 

Jo u rn a l o f L eg a l H isto ry 1 9 0 (1 9 9 1 ) , h o w e v e r , 

A . I . L . C a m p b e ll te n ta tiv e ly su g g e s ts a re v i

s io n is t in te rp re ta tio n o f  th e d o c tr in e o f  th e c a se , 

n a m e ly th a t M a rsh a ll d id  n o t in te n d h is fa m o u s 

p h ra se to ju s t i fy  b ro a d in te rp re ta tio n o f  th e 

C o n s titu t io n in  g e n e ra l. I t  m a y h a v e s ig n if ie d 

o n ly a w a rra n t fo r le g is la t iv e a d a p ta tio n , 

fo u n d e d u lt im a te ly o n th e a u th o r ity o f th e 

p e o p le . I f  so , C a n p b e ll a rg u e s , th e n “ a c a se 

fo u n d e d o n  ju d ic ia l re s tra in t m a y h a v e b e c o m e 

a b y -w o rd fo r  ju d ic ia l a c tiv ism”  (2 1 9 ) . W a lla c e 

M e n d e lso n a sk s , “ W a s C h ie f Ju s tic e M a rsh a ll 

a n A c tiv is t?”  in S te p h e n C . H a lp e rn a n d 

C h a r le s M .  L a m b , e d s ., S u p rem e  C ou rt  A ctiv 

ism  an d  R estra in t (L e x in g to n , M A :  L e x in g to n 

B o o k s /D .C . H e a th , 1 9 8 2 ) . M e n d e lso n’ s sh o r t 

a n sw e r is n o . N e ith e r th e H u g h e s n o r W a rre n 

C o u rt a c tiv is ts c a n c la im  M a rsh a ll a s th e ir in 

te l le c tu a l fa th e r , h e m a in ta in s ; th a t h o n o r g o e s 

to  Ju s tic e S te p h e n J . F ie ld .

T h e g re a t c o m m e rc e p o w e r c a se G ib b o n s v . 

O g d en is a n a ly z e d in  M a u r ic e G . B a x te r , T h e  

S team b oat  M on op o ly :  Gibbons r . Ogden, 1824  

(N e w  Y o rk :  A ll ie d  A .  K n o p f , 1 9 7 2 ) a n d in  G e o rg e 

L .  H a sk in s , “ Jo h n M a rsh a ll a n d th e C o m m e rc e 

C la u se o f  th e C o n s titu t io n ,”  1 0 4 U n ive rs ity o f 

P en n sy lva n ia L a w R ev iew 2 3 (1 9 5 5 ) , w h ic h 

a lso d isc u sse s th e im m e d ia te s ig n if ic a n c e o f  

o th e r c a se s a n d tra c e s th e ir c o n tin u in g in f lu 

e n c e o n th e la w . N a th a n Isa a c s , “ Jo h n M a rsh a ll 

o n C o n tra c ts : A  S tu d y in  E a r ly A m e r ic a n Ju r is

t ic  T h e o ry ,”  7  V irg in ia  L a w  R ev iew 4 1 3 (1 9 2 1 ) , 

a n a ly z e s M a rsh a ll’ s v ie w  o f  th e la w  o f  c o n tra c ts 

in  l ig h t o f  th e c o m m o n la w  u n d e rs ta n d in g o f  

th e la te e ig h te e n th c e n tu ry , a n d S te v e n R . B o y d 

a d d s m o re b a c k g ro u n d in  “ T h e C o n tra c t C la u se 

a n d th e E v o lu tio n o f  A m e r ic a n F e d e ra l ism , 

1 7 8 9 -1 8 1 5 ,”  4 4 W illia m  a n d M a ry Q u a r te r ly 3 d 

se r ie s 5 2 9 (1 9 8 7 ) . C . P e te r M a g ra th s tu d ie s a 

se m in a l c a se in  Y azoo: L aw  an d  P olitics  in  th e  

N ew  R ep u b lic: T h e  C ase  of  Fletcher v. Peck 

(P ro v id e n c e , R I:  B ro w n U n iv e rs ity P re ss , 1 9 6 6 ) , 

d e lv in g in to th e Y a z o o la n d f ra u d s th a t le d to  

F le tch er v . P eck, 1 0 U .S . (6  C r.) 8 7 (1 8 1 0 ) , in  

w h ic h M a rsh a ll fa sh io n e d th e la w  o f  o b lig a tio n 

o f  c o n tra c ts— a n d w h ic h m a y h a v e b e e n th e 

f i rs t  S u p re m e C o u rt c a se in  w h ic h a n o rg a n iz e d 

in te re s t g ro u p e n g a g e d in  lo b b y in g th ro u g h 

l i t ig a tio n . A  se c o n d k e y C o n tra c t C la u se c a se 

w a s D a rtm o u th C o lleg e v . W o o d w a rd , 1 7 U .S . 

(4  W h e a t.) 5 1 8 (1 8 1 9 ) ; i t  is fu l ly  c o n s id e re d in  

F ra n c is N . S tite s , P riva te In terest &  P u b lic  

G ain : T h e D artm ou th C ollege C ase , 1819  

(A m h e rs t: U n iv e rs ity o f  M a ssa c h u se tts P re ss , 

1 9 7 2 ) . T a k in g fo r g ra n te d th a t th e c a se w a s 

u lt im a te ly a b o u t th e r ig h ts o f  b u s in e ss c o rp o

ra t io n s , B ru c e A .  C a m p b e ll , “ Jo h n M a rsh a ll , th e 

V irg in ia  P o lit ic a l E c o n o m y , a n d th e D a rtm o u th 

C o lleg e D e c is io n ,”  1 9 A m er ica n Jo u rn a l o f 

L eg a l H isto ry 4 0 (1 9 7 5 ) , e x p lo re s th e d e v e lo p

m e n t o f  M a rsh a ll’ s v ie w s in  re la t io n to  h is b u s i

n e ss a n d c o m m e rc ia l d e a lin g s in  th e c o n te x t o f  

th e V irg in ia  p o li t ic a l e c o n o m y . T a k in g th is l in e 

o f  a rg u m e n t a g o o d d e a l fu r th e r , M a x  L e rn e r , 

“ Jo h n M a rsh a ll a n d th e C a m p a ig n o f  H is to ry ,”
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3 9 YXWVUTSRQPONMLKJIHGFEDCBAC o lu m b ia L a w R ev iew 3 9 6 (1 9 3 9 ) , p la c e s 

m o re e m p h a s is o n M a rsh a ll’ s e c o n o m ic g o a ls 

th a n o n h is c o n s ti tu t io n a l th e o ry , f in d in g h im  

“ th e s tra te g ic l in k  b e tw e e n c a p ita l ism a n d c o n

s ti tu t io n a lism”  (4 0 3 ) . H e fa u lts th e re a so n in g 

o f  M a rb u ry a n d F le tch er , v ie w in g th e m a lo n g 

w ith  D a rtm o u th C o lleg e a s p a r t o f  a c o u n te r

re v o lu t io n b y  th e p ro p e r t ie d c la sse s . M a rsh a ll’ s 

g re a t c o n tr ib u tio n w a s h is n a tio n a lism— a g a in 

in  a id o f  th e p ro p e r t ie d c la sse s , b u t w ith  th e 

t id e o f  h is to ry . T h e i ro n y , L e rn e r n o te s , is th a t 

M a rsh a ll’ s c o n c e p ts o f  v e s te d r ig h ts a n d ju d i

c ia l su p re m a c y w e re c o m b in e d b y  su b se q u e n t 

C o u rts to u n d e rm in e h is c o n c e p tio n s o f  th e 

n a tio n a l c o m m e rc e p o w e r a n d th e N e c e ssa ry 

a n d P ro p e r C la u se . A n  o p p o s in g i ro n y  is su g

g e s te d b y  E d w a rd S . C o rw in in  “ Jo h n M a rsh a ll , 

R e v o lu tio n is t M a lg re L u i,”  1 0 4 U n ive rs ity o f 

P en n sy lva n ia L a w  R ev iew 9 (1 9 5 5 ) . M a rsh a ll , 

a re v o lu t io n a ry to w a rd s th e B r it ish , w a s c h a r

a c te r iz e d b y  B e v e r id g e a s a su p re m e c o n se rv a

t iv e  b y  th e e n d o f  h is c a re e r . T h o u g h M a rsh a ll—  

w h o w a s fo r  in d iv id u a l l ib e r ty , n o t so c ia l e q u a l

i ty — w o u ld n o t h a v e a p p ro v e d , C o rw in d e

c la re s , h is o p in io n s in  G ib b o n s a n d M cC u llo ch 

b e c a m e th e b a s is fo r  th e c u lm in a tio n o f  a m o d

e m  l ib e ra l re v o lu t io n in  Ju s tic e S to n e’ s o p in io n 

m  U n ited S ta tes v . D a rb y , 3 1 2 U .S . 1 0 0 (1 9 4 1 ) .

M a rsh a ll’ s id e o lo g ic a l a n d ju r isp ru d e n tia l 

b e lie fs a n d o b je c tiv e s h a v e b e e n th e su b je c t o f  

m u c h sc h o la r ly d e b a te , w h ic h c a n o n ly b e 

sa m p le d h e re . M o rto n J . F r isc h , “ Jo h n 

M a rsh a ll’ s P h ilo so p h y o f  C o n s titu t io n a l R e p u b

l ic a n ism ,”  2 0  R e v ie w o f P o lit ics 3 4 (1 9 5 8 ) , is a n 

e a r ly a tte m p t to  p ro v id e a sy s te m a tic e x p o s i

t io n o f  M a rsh a ll’ s p o li t ic a l id e a s . S a m u e l J . 

K o n e fsk y , Joh n  M arsh a ll an d  A lexan d er  

H am ilton : A rch itects  of  th e  A m erican  C on sti

tu tion  (N e w  Y o rk : M a c m il la n , 1 9 6 4 ) , e x a m in e s 

th e p a ra l le ls b e tw e e n H a m ilto n a n d M a rsh a ll in  

th e fu r th e ra n c e o f  th e so c ia l p h ilo so p h y th e y 

la rg e ly sh a re d , a n d F ra n c is N e w to n T h o rp e , 

“ H a m ilto n’ s Id e a s in  M a rsh a ll’ s D e c is io n s ,”  1 

B o sto n U n ive rs ity L a w  R ev iew 6 0 (c o rre c te d ) 

(1 9 2 1 ) , e m p lo y s e x te n s iv e q u o ta tio n to i l lu s 

tra te M a rsh a ll’ s a g re e m e n t w ith  H a m ilto n ra th e r 

th a n Je f fe rso n . R o b e rt K .  F a u lk n e r’ s T h e  Ju 

r isp ru d en ce  of  Joh n  M arsh a ll (P r in c e to n , N J: 

P r in c e to n U n iv e rs ity P re ss , 1 9 6 8 ) , is a se m in a l 

s tu d y th a t p re se n ts a sy n th e s is o f  M a rsh a ll’ s 

u n d e rs ta n d in g a n d p u rsu it o f th e g re a t p u r

p o se s o f  A m e r ic a n c o n s ti tu t io n a lism : p ro te c

t io n o f  th e r ig h ts o f  l i fe , l ib e r ty , a n d p ro p

e r ty , m a in te n a n c e o f  a p o w e rfu l b u t re p u b li

c a n g o v e rn m e n t, a n d fu r th e ra n c e o f  th e ru le o f  

fu n d a m e n ta l la w  th ro u g h ju d ic ia l s ta te sm a n

sh ip . T h e v o lu m e a lso in c lu d e s a n e x te n d e d 

a n a ly s is o f  O liv e r W e n d e ll H o lm e s’  c r it ic a l e s

sa y “ Jo h n M a rsh a ll ,”  w h ic h m a y b e fo u n d in  

h is C ollected  L ega l P ap ers  (N e w  Y o rk : P e te r 

S m ith , 1 9 5 2 ) . W ill ia m  E . N e lso n , “ T h e E ig h

te e n th -C e n tu ry B a c k g ro u n d o f  Jo h n M a rsh a ll’ s 

C o n s titu t io n a l Ju r isp ru d e n c e ,”  7 6 M ich ig a n 

L a w  R ev iew 8 9 3 (1 9 7 8 ) , re je c ts th e v ie w s th a t 

M a rsh a ll b a s ic a l ly so u g h t to w rite F e d e ra l is t 

p o li t ic a l p re c e p ts in to  c o n s ti tu t io n a l la w , o r to  

se rv e th e in te re s ts o f  a p r iv i le g e d c la ss , o r s im 

p ly  to  a p p ly th e re v e a le d la w . S o m e w h a t te n ta

t iv e ly , h e a sse r ts th a t M a rsh a ll so u g h t to  m e d i

a te b e tw e e n a s ty le o f re so lv in g issu e s b y  

m a jo r ita r ia n p o li t ic a l c o n f l ic t— in  p la c e b y  

1 8 0 0— a n d a n o ld e r , m id -e ig h te e n th c e n tu ry 

s ty le o f  re so lv in g issu e s b y  re so r t to  n o n p o li t i

c a l c o n se n su s o n b a s ic v a lu e s . M e d ia tio n 

m e a n t th e c o u r ts sh o u ld e m p lo y th e la tte r 

m e th o d w h e n e v e r p o ss ib le a n d d e fe r to  p o li t i 

c a l re so lu t io n b y  th e o th e r b ra n c h e s w h e n c o n

se n su s w a s la c k in g . A s N e lso n re a l iz e s , h is 

in te rp re ta tio n a n d th e th re e h e re je c ts a re n o t 

n e c e ssa r i ly m u tu a lly e x c lu s iv e . In  a c o m p re

h e n s iv e re a sse ssm e n t, “ Jo h n M a rsh a ll : T h e 

N a tu re o f  L a w  in  th e E a r ly R e p u b lic ,”  9 8 V ir 

g in ia  M a g a zin e o f  H isto ry a n d B io g ra p h y 5 7 

(1 9 9 0 ) , R ic h a rd A . B r isb in , J r . e x a m in e s 

M a rsh a ll’ s c o n c e p tio n o f  la w  f ro m  th e v a n ta g e 

p o in t o f  p o li t ic a l th o u g h t, w h ic h in  h is t im e w a s 

u n d e rg o in g a tra n s it io n f ro m  re p u b lic a n ism to  

l ib e ra l ism . B r isb in fa u lts th e in te rp re ta tio n s o f  

F a u lk n e r ; H a sk in s a n d Jo h n so n ; N e lso n ; 

S n o w iss ; a n d W h ite (w h o se fo c u s o n c u ltu ra l 

c h a n g e c o m e s c lo se s t to  g e tt in g i t  r ig h t) , a rg u

in g  th a t M a rsh a ll w a s n e ith e r a re p u b lic a n n o r 

a l ib e ra l b u t a ju r is t d ra w in g o n o p p o s in g se ts 

o f  id e a s , w ith  c o n se q u e n t te n s io n s a n d in c o n

s is te n c ie s in  h is o p in io n s . T h o m a s C . S h e v o ry , 

e d ., Joh n  M arsh a ll’s  A ch ievem en t: L aw ,  P oli

tics , an d  C on stitu tion a l In terp reta tion s (N e w  

Y o rk : G re e n w o o d P re ss , 1 9 8 9 ) , is a p h ilo so p h i

c a lly  o r ie n te d c o lle c t io n o f  e ssa y s th a t a lso e x

a m in e M a rsh a ll’ s th o u g h t f ro m  th e p e rsp e c tiv e 

o f  la te e ig h te e n th a n d e a r ly n in e te e n th c e n tu ry 

c o n c e p tio n s o f  re p u b lic a n ism a n d l ib e ra l ism ,
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a s w e ll a s m o d e m a p p ro a c h e s to  le g a l s tu d ie s . 

S h e v o ry’ s Joh n  M arsh a ll’s  L aw : In terp reta

tion , Id eo logy , an d  In terest (W e s tp o r t, C T : 

G re e n w o o d P re ss , 1 9 9 4 ) , w ritte n f ro m  a c o n

c e rn fo r  c o n te m p o ra ry l ib e ra l ism a s th e le g it i- 

m iz e r o f  A m e r ic a n p o li t ic a l l i fe ,  v ie w s M a rsh a ll 

a s le ss le g a l th a n F a u lk n e r w o u ld h a v e h im , 

a n d m o re c o n c e rn e d to  re a c h re su lts in  a c c o rd 

w ith  h is in te re s ts a n d id e o lo g y . T h e a u th o r , 

h o w e v e r , n e v e r fu l ly  p u lls a ll  h is id e a s to g e th e r . 

Jo h n C h o o n Y o o h o ld s o u t fo r a n o ld e r , c o n

tra ry v ie w . In  “ M a rsh a ll’ s P la n : T h e E a r ly S u

p re m e C o u rt a n d S ta tu to ry In te rp re ta tio n ,”  1 0 1 YXWVUTSRQPONMLKJIHGFEDCBA
Y a le L a w  Jo u rn a l 1 6 0 7 (1 9 9 2 ) , h e a rg u e s th a t 

in  c o n s tru in g s ta tu te s , M a rsh a ll so u g h t to  d is

c o v e r c o n g re ss io n a l in te n t ra th e r th a n to fu r 

th e r F e d e ra l is t p o li t ic a l p r in c ip le s , in  o rd e r to  

d e v e lo p th e p e rc e p tio n o f  th e C o u rt a s a n o n

p a r t isa n f in d e r o f  th e la w . C h a r le s F . H o b so n is 

a h is to r ia n se e k in g to  p la c e M a rsh a ll in  th e c o n

te x t o f  A m e r ic a n p o li t ic a l th o u g h t. In  T h e  G reat 

C h ief  Ju stice: Joh n  M arsh a ll an d  th e  R u le  of  

L aw  (L a w re n c e : U n iv e rs ity P re ss o f  K a n sa s , 

1 9 9 6 ) , H o b so n e x a m in e s th e p r in c ip a l fo c i o f  

h is ju r isp ru d e n c e to  i l lu s tra te h is d is t in c t iv e ro le 

in  a p p ly in g th e se m in a l id e a s o f  th e fo u n d in g 

e ra to  c o n c re te p ro b le m s o f  g o v e rn a n c e in  th e 

e ra o f  g ro w th a n d d e v e lo p m e n t. C o n c lu d in g 

w ith  a n in te rp re ta tio n o f  M a rsh a ll’ s c o n c e p tio n 

o f  th e ju d ic ia l fu n c tio n , H o b so n f in d s M a rsh a ll 

th e g re a t e x p o u n d e r o f  th e C o n s titu t io n to  b e 

fu n d a m e n ta l ly in  h a rm o n y w ith  Ja m e s M a d i

so n , fa th e r o f  th e C o n s titu t io n .

W e h a v e a lre a d y n o te d th a t C h a r le s G ro v e 

H a in e s a n d Ja m e s M .  O ’ F a llo n v ie w  M a rsh a ll 

a s in im ic a l to  d e m o c ra c y . S a u l K .  P a d o v e r , “ T h e 

P o lit ic a l Id e a s o f  Jo h n M a rsh a ll ,”  2 6 S o c ia l 

R esea rch 4 7 (1 9 5 9 ) , a rg u e s th a t M a rsh a ll w a s 

“ c o n se rv a tiv e o n q u e s tio n s re la t in g to p ro p

e r ty b u t a d e m o c ra t in  h is fu n d a m e n ta l p o li t ic a l 

v ie w s”  (5 5 ) , fe a r in g o n ly  e x c e ss iv e d e m o c ra c y 

a n d re je c tin g a r is to c ra tic ru le . C h r is to p h e r L .  

E isg ru b e r d isc e rn s a c o m p le x re la t io n sh ip 

a m o n g M a rsh a ll’ s c o n s ti tu t io n a l p h ilo so p h y , 

h is a tt i tu d e to w a rd d e m o c ra c y , a n d th e d isp a r

i ty  b e tw e e n th e s ta te sm a n lik e q u a li ty o f  

M a rsh a ll’ s o p in io n s a n d th e ir te c h n ic a l d e f i

c ie n c ie s (su c h a s fa i lu re to  c ite p re c e d e n t) . In  

“ Jo h n M a rsh a ll’ s Ju d ic ia l R h e to r ic ,”  1 9 9 6 S u

p rem e C o u r t R ev iew 4 3 9 , h e f in d s th e e x p la n a

t io n  fo r  th e la tte r p ro b le m in  a c o n sc io u s rh e

to r ic a l s tra te g y . M a rsh a ll w a s c o n c e rn e d th a t 

n o t ju s t th e ju d ic ia ry , b u t th e n a tio n a l g o v e rn

m e n t in  g e n e ra l, b e p e rc e iv e d a s le g it im a te . 

R a th e r th a n try in g to  p ro v e d e b a ta b le p re m ise s , 

M a rsh a ll a ssu m e d th e m a n d a rg u e d th a t th e 

fa v o ra b le c o n se q u e n c e s th a t w o u ld e n su e w e re 

in  a c c o rd w ith  th e so v e re ig n w il l  o f  th e p e o p le 

a s o rd a in e d in  th e C o n s titu t io n . B u t th e le g it i

m a c y o f  th e C o n s titu t io n i tse lf w a s n o t y e t f i rm ly  

e s ta b l ish e d , E isg ru b e r a rg u e s ; M a rsh a ll c o u ld 

e s ta b l ish th e le g it im a c y o f  b o th th e C o n s titu

t io n a n d a c tio n s ta k e n u n d e r i t  i f  h e c o u ld re

so lv e c o n s ti tu t io n a l a m b ig u it ie s a s m e a n in g 

w h a t th e so v e re ig n p e o p le w e re p e rsu a d e d w a s 

in  th e ir b e s t in te re s ts .

D e b a te s a b o u t M a rsh a ll’ s a tt i tu d e to w a rd 

d e m o c ra c y in e v ita b ly ra ise th e issu e o f  h is re

la t io n sh ip to T h o m a s Je f fe rso n . D o n a ld G . 

M o rg a n’ s b io g ra p h y o f  Je f fe rso n’ s m o st im p o r

ta n t a p p o in te e to th e S u p re m e C o u rt, Ju stice  

W illiam  Joh n son : T h e F irst  D issen ter (C o

lu m b ia : U n iv e rs ity o f  S o u th C a ro l in a P re ss , 

1 9 5 4 ) , p re se n ts a m o d e ra te ly c r it ic a l v ie w  o f  

M a rsh a ll f ro m  a Je f fe rso n ia n p e rsp e c tiv e . Ju lia n 

P . B o y d’ s v ie w  in  “ T h e C h a sm th a t S e p a ra te d 

T h o m a s Je f fe rso n a n d Jo h n M a rsh a ll ,”  in  E s 

says on  th e A m erican C on stitu tion , e d . 

G o ttf r ie d D ie tz e (E n g le w o o d C lif fs , N J: 

P re n tic e -H a ll , 1 9 6 4 ) , is e v id e n t f ro m  h is t i t le . 

B o y d , sy m p a th e tic to Je f fe rso n , se e s 

M a rsh a ll— th e re p re se n ta tiv e o f la w — a n d 

Je f fe rso n— th e re p re se n ta tiv e o f  d e m o c ra c y—  

a s h a rb o r in g n o t o n ly i r re c o n c i la b le p e rso n a l 

d if fe re n c e s b u t a lso i r re c o n c i la b le v ie w s o f  m a n 

a n d so c ie ty a n d th e o r ie s o f  d e m o c ra tic g o v

e rn m e n t a s w e ll. N e ith e r u n d e rs to o d th e o th e r , 

a n d n e ith e r w a s f i t  fo r  th e o th e r’ s ro le . In  th e 

g re a t d e b a te o v e r th e ro le o f  th e ju d ic ia ry , B o y d 

o b se rv e s , Je f fe rso n fo rb o re b u t M a rsh a ll c o u ld 

n o t se e th a t. In  a n im p o r ta n t re v is io n is t s tu d y , 

R ic h a rd E . E ll is , T h e  Jefferson ian  C risis: C ou rt 

an d  P olitics in  th e  Y ou n g  R ep u b lic  (N e w  Y o rk : 

O x fo rd U n iv e rs ity P re ss , 1 9 7 1 ) , d o w n p la y s th e 

c o n f l ic t b e tw e e n Je f fe rso n a n d M a rsh a ll , m a in

ta in in g th a t th e y h a d m o re in  c o m m o n th a n e i

th e r th e y o r su b se q u e n t h is to r ia n s h a v e b e e n 

w i l l in g  to  a d m it. T h e re a l b a tt le s w e re b e tw e e n 

th e ra d ic a l a n d m o d e ra te fa c t io n s o f  th e ir re

sp e c tiv e p a r t ie s , E ll is a sse r ts ; M a rsh a ll a n d 

Je f fe rso n le d th e m o d e ra te s o n e a c h s id e (so m e 

o f  Je f fe rso n’ s rh e to r ic to  th e c o n tra ry n o tw ith
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s ta n d in g ) a n d sh a re d a b e lie f in  a n in d e p e n

d e n t ju d ic ia ry . R o b e rt L o w ry  C lin to n a d o p ts a 

s im ila r s ta n c e in  “ G a m e T h e o ry , L e g a l H is to ry , 

a n d th e O rig in s o f  Ju d ic ia l R e v ie w : A  R e v i

s io n is t A n a ly s is o f  YXWVUTSRQPONMLKJIHGFEDCBAM a rb u ry v . M a d iso n”  3 8 

A m er ica n Jo u rn a l o f P o lit ica l S c ien ce 2 8 5 

(1 9 9 4 ) . A p p ly in g g a m e th e o ry to  th e c irc u m

s ta n c e s o f  th e M a rb u ry c a se , C lin to n a rg u e s 

th a t th e y d id  n o t c o n s ti tu te a g a m e th a t M a rsh a ll 

w o n a n d Je f fe rso n lo s t, b u t re v e a l in s te a d a 

“ ta c it p o li t ic a l c o m p ro m ise”  (3 0 0 ) . T h e c h a rg e 

th a t M a rsh a ll’ s c o n d u c t o f  th e B u rr tr ia l w a s 

m a rre d b y h is h o s ti l i ty to w a rd Je f fe rso n , p u t 

fo rw a rd m o st p ro m in e n tly b y  E d w a rd S . C o rw in 

in  h is b o o k o n M a rsh a ll c ite d a b o v e , is c o n

v in c in g ly  re fu te d b y  R o b e rt K .  F a u lk n e r , “ Jo h n 

M a rsh a ll a n d th e B u rr T r ia l,”  5 3 Jo u rn a l o f 

A m er ica n H isto ry 2 4 7 (1 9 6 6 ) .

T h e re is le ss d o u b t a b o u t M a rsh a ll’ s re la

t io n sh ip w ith  Je f fe rso n’ s p o li t ic a l a lly  S p e n c e r 

R o a n e , th e m o st p ro m in e n t m e m b e r o f  V irg in ia ’ s 

h ig h e s t c o u r t a n d th e s ta te’ s m o st p o w e rfu l 

p o li t ic ia n (w h o se a tta c k o n  M cC u llo ch v . M a ry

la n d is d isc u sse d a b o v e ) . T h e N o te “ Ju d g e 

S p e n c e r R o a n e o f  V irg in ia : C h a m p io n o f  S ta te s’  

R ig h ts— F o e o f  Jo h n M a rsh a ll ,”  6 6 H a rva rd 

L a w  R ev iew 1 2 4 2 (1 9 5 3 ) , re v ie w s R o a n e’ s p o

l i t ic a l  a n d ju d ic ia l c a re e r , re p o r t in g th a t a lm o s t 

e v e ry im p o r ta n t ju d ic ia l d e c is io n h e m a d e c o n

tra d ic te d a S u p re m e C o u rt ru l in g . T h e c o n v e n

t io n a l v ie w  h a s lo n g b e e n th a t R o a n e ra th e r 

th a n M a rsh a ll w o u ld h a v e b e e n C h ie f Ju s tic e i f  

Je f fe rso n ra th e r th a n Jo h n A d a m s h a d a p

p o in te d O liv e r E llsw o rth’ s su c c e sso r . A c c e p t

in g  th a t v ie w , C h a r le s K e rr , “ I f  S p e n c e r R o a n e 

H a d B e e n A p p o in te d C h ie f Ju s tic e In s te a d o f  

Jo h n M a rsh a ll ,”  2 0 A m er ica n B a r  A sso c ia tio n 

Jo u rn a l 1 6 7 (1 9 3 4 ) , a rg u e s th a t R o a n e’ s p o s i

t io n s o n ju d ic ia l p o w e r a n d s ta te so v e re ig n ty 

w o u ld h a v e m a d e o u r c o n s ti tu t io n a l d e v e lo p

m e n t p ro fo u n d ly d if fe re n t. T h e a ssu m p tio n 

h e re , o f  c o u rse , is th a t th e o th e r Ju s tic e s w o u ld 

h a v e b e e n c o m p lia n t. S a m u e l R . O lk e n , “ Jo h n 

M a rsh a ll a n d S p e n c e r R o a n e : A n  H is to r ic a l 

A n a ly s is o f  th e ir C o n f l ic t o v e r U .S . S u p re m e 

C o u rt A p p e lla te Ju r isd ic t io n ,”  1 9 9 0 Jo u rn a l o f 

S u p rem e C o u r t H isto ry 1 2 5 , a rg u e s th a t 

Je f fe rso n w o u ld n o t h a v e a p p o in te d R o a n e . F o

c u s in g o n th e ro le R o a n e d id  p la y , O lk e n e x a m

in e s th e p e rso n a l, p o li t ic a l, e c o n o m ic , a n d le g a l 

c o m p o n e n ts o f h is c o n tin u in g b a tt le w ith

M a rsh a ll o v e r th e p o w e r o f  th e S u p re m e C o u rt 

to re v ie w d e c is io n s o f s ta te su p re m e c o u r ts . 

T h e a c c o u n t b e g in s w ith  M a rsh a ll’ s a rg u m e n ts 

in  th e V irg in ia  ra t i fy in g  c o n v e n tio n o f  1 7 8 8 a n d 

c u lm in a te s in  h is o p in io n in  C o h en s v . V irg in ia , 

1 9 U .S . (6  W h e a t.) 2 6 4 (1 8 2 1 ) . M a rk  A .  G ra b e r , 

“ T h e P a ss iv e -A g g re ss iv e V ir tu e s : C o h en s v . 

V irg in ia a n d th e P ro b le m a tic E sta b lish m e n t o f  

Ju d ic ia l P o w e r,”  1 2 C o n stitu tio n a l C o m m en

ta ry 6 7 (1 9 9 5 ) , a rg u e s th a t C o h en s is n o t th e 

c u lm in a tio n o f  th e f i rm  e s ta b l ish m e n t o f  ju d i

c ia l re v ie w b e c a u se , l ik e  M a rb u ry , i t  a sse r ts a 

f i rm  p r in c ip le b u t a v o id s a d e c is io n th a t c o u ld 

h a v e b e e n f lo u te d . A  fu r th e r p ro b le m is th a t 

M a rsh a ll e n g a g e s in  a q u e s tio n a b le m a n ip u la

t io n o f  a te c h n ic a l e x e rc ise in  s ta tu to ry c o n

s tru c tio n to  c o n c e a l th e b a s ic in c o n s is te n c y o f  

C o h en s w ith  M cC u llo ch v . M a ry la n d . In  b o th 

M a rb u ry a n d C o h en s, G ra b e r p o in ts o u t, th e 

C o u rt la c k s p o w e r in  th e se n se o f  b e in g a b le to  

m a k e so m e o n e d o so m e th in g h e w o u ld n o t o th

e rw ise d o ; h e n c e M a rsh a ll’ s re so r t to  p a ss iv e - 

a g g re ss iv e te c h n iq u e s to  fu r th e r p o li t ic a l g o a ls . 

W ill ia m  E . D o d d , “ C h ie f Ju s tic e M a rsh a ll a n d 

V irg in ia , 1 8 1 3 -1 8 2 1 ,”  1 2 A m er ica n H isto r ica l 

R ev iew 7 7 6 (1 9 0 7 ) , re c o u n ts th e M a rsh a ll fe u d 

w ith  th e V irg in ia  p o w e r s tru c tu re , fo c u s in g o n 

C o h en s a n d M a r tin v . H u n te r’s L essee , 1 4 U .S . 

(1 W h e a t.) 3 0 4 (1 8 1 6 ) . M a rsh a ll re c u se d h im 

se lf in  M a rtin b e c a u se h e w a s a v e ry in te r

e s te d p a r ty . F . T h o rn to n M ille r ,  “ Jo h n M a rsh a ll 

v e rsu s S p e n c e r R o a n e : A  R e e v a lu a tio n o f  M a r 

t in  v . H u n te r’s L essee’ ’  9 6 V irg in ia  M a g a zin e 

o f H isto ry a n d B io g ra p h y 2 9 7 (1 9 8 8 ) , fo c u se s 

m o re o n th e issu e o f  t i t le  to  th e la n d in  q u e s tio n 

th a n th a t o f  th e p o w e r o f  a p p e lla te re v ie w , n o t

in g  th a t th e S u p re m e C o u rt c o u ld n o t e n fo rc e 

Ju s tic e S to ry’ s d e c is io n o n th e m e rits (w h ic h 

h e f in d s u n p e rsu a s iv e ) a n d th a t th e M a rsh a ll 

fa m ily ’ s le g a l tro u b le s c o n tin u e d . M ille r  a g re e s 

th a t th e re is n o e v id e n c e th a t Je f fe rso n w o u ld 

h a v e a p p o in te d R o a n e .

S a u l K .  P a d o v e r , in  “ T h e P o lit ic a l Id e a s o f  

Jo h n M a rsh a ll”  re f le c ts a c o m m o n v ie w  w h e n 

h e re m a rk s th a t M a rsh a ll “ d o m in a te d th e C o u rt 

b y  th e sh e e r fo rc e o f  p e rso n a li ty”  (5 9 ) , a n d th e 

Je f fe rso n ia n s c e r ta in ly re se n te d th e sw a y h e 

se e m e d to  e x e r t o v e r h is c o lle a g u e s , a n d in  p a r

t ic u la r h is a b o li t io n o f  ser ia tim o p in io n s . R o b

e r t G . S e d d ig lo o k s c lo se ly a t th is issu e in  “ Jo h n 

M a rsh a ll a n d th e O rig in s o f S u p re m e C o u rt
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L e a d e rsh ip ,”  1 9 9 1 YXWVUTSRQPONMLKJIHGFEDCBAJo u rn a l o f S u p rem e C o u r t 

H isto ry 6 3 . S e d d ig a f f irm s th a t M a rsh a ll h a d 

a g re a t im p a c t n o t o n ly  o n th e c o n te n t o f  c o n

s ti tu t io n a l la w  b u t o n th e in s t i tu t io n a l d e v e lo p

m e n t o f  th e C o u rt, a n d h e e x p lo re s M a rsh a ll’ s 

a c h ie v e m e n t in  b r in g in g u n ity to th a t b o d y , 

c h ie f ly th ro u g h th e in i t ia t io n o f  th e o p in io n o f  

th e C o u rt (w h ic h h e m o st o f te n w ro te h im se lf ) . 

M a rsh a ll d id  n o t b u lly  h is C o u rt b u t ra th e r p ro

v id e d e f fe c tiv e ta sk a n d so c ia l le a d e rsh ip 

th ro u g h m o st o f  h is te n u re , S e d d ig a rg u e s , a n d 

h is a r t ic le re la te s th a t le a d e rsh ip to  th e s ta tu re 

o f  th e C o u rt a n d to  th e su b s ta n c e o f  th e la w  i t  

c re a te d . A  lo n g e r v e rs io n o f  th is a r t ic le , w ith  

m o re d isc u ss io n o f so c ia l p sy c h o lo g y a n d 

m o re ta b u la r a n d g ra p h ic a l d a ta , a p p e a rs in  

3 6 U n ive rs ity o f  P ittsb u rg h L a w  R ev iew 7 8 5 

(1 9 7 5 ) . In  a l ig h te r v e in in  “ Im a g in in g th e 

M a rsh a ll C o u rt,”  1 9 8 6 Y ea rb o o k o f th e S u

p rem e C o u r t H isto r ica l S o c ie ty 'l l ,  G . E d

w a rd W h ite u se s th e fa c ts o f a c tu a l issu e s 

a n d c a se s to  c o n s tru c t im a g in a tiv e v ig n e tte s 

o f  w h a t th e p e rso n a l re la t io n sh ip s a n d c o lle c

t iv e  d e c is io n m a k in g s ty le o f  th e M a rsh a ll C o u rt 

Ju s tic e s m ig h t h a v e b e e n . In  “ T h e W o rk in g L ife  

o f th e M a rsh a ll C o u rt, 1 8 1 5 -1 8 3 5 ,”  7 0 

U n ive r ts ity o f V irg in ia  L a w R ev iew 1 (1 9 8 4 ) , 

a p re l im in a ry v e rs io n o f  a c h a p te r f ro m  h is b o o k 

o n th e M a rsh a ll C o u rt, W h ite d e sc r ib e s a n d 

i l lu s tra te s th e se tt in g o f  i ts w o rk a n d i ts o p e r

a tin g p ro c e d u re s— b y  to d a y’ s s ta n d a rd s in fo r

m a l, n o n a c c o u n ta b le , a n d in  so m e re sp e c ts e th i

c a lly  u n a c c e p ta b le ( in  l ig h t  o f  th e m o d e m v ie w  

o f  la w  a s ju d g e -m a d e ). S in c e th e o r th o d o x v ie w  

w a s th a t th e la w  c o n ta in e d im m u ta b le p o li t ic a l 

p r in c ip le s , a n d th a t th e C o u rt fo u n d th e la w , 

W h ite re m in d s u s , o n ly  a n o p in io n o f  th e C o u rt 

w a s re q u ire d . F ro m  th is p e rsp e c tiv e , M a rsh a ll’ s 

in s t i tu t io n o f  th a t c u s to m w a s n o t n e c e ssa r i ly a 

s ig n o f  h is d o m in a tio n . D o n a ld G . M o rg a n 

e m p h a s iz e s in  “ T h e O rig in o f  S u p re m e C o u rt 

D isse n t,”  1 0 W illia m  a n d M a ry Q u a r te r ly 2 d 

se r ie s 3 5 3 (1 9 5 3 ) , h o w e v e r , th a t su c h a rg u m e n ts 

c o u ld h a rd ly a p p e a se Je f fe rso n a n d h is fo l lo w 

e rs . M o rg a n a rg u e s th a t M a rsh a ll h a d m a sk e d 

d iv is io n s o n th e C o u rt, a n d th u s re sp o n s ib i l i ty 

fo r  i ts a c tio n s , a fa c t b itte r ly  re se n te d b y  o p p o

n e n ts . U p o n th e p ro d d in g o f  T h o m a s Je f fe rso n , 

Ju s tic e W ill ia m  Jo h n so n , w h o h a d su c c u m b e d 

to M a rsh a ll e a r l ie r , b e g a n to sp e a k o u t in d e

p e n d e n tly in  c o n c u rr in g a n d d isse n tin g o p in

io n s , a p ra c tic e a d o p te d b y  n e w a p p o in te e s i f  

n o t th e c o n tin u in g m e m b e rs o f  th e C o u rt. 

D o n a ld M .  R o p e r c o n te n d s th a t M a rsh a ll p a id 

a p r ic e fo r u n a n im ity . M a rsh a ll d id n o t im 

p o se h is v ie w s o n th e C o u rt, R o p e r a rg u e s in  

“ Ju d ic ia l U n a n im ity a n d th e M a rsh a ll C o u rt—  

A  R o a d to R e a p p ra isa l,”  9  A m er ica n Jo u rn a l 

o f L eg a l H isto ry 1 1 8 (1 9 6 5 ) ; h e th o u g h t u n a

n im ity  e sse n tia l fo r th e p re se rv a tio n o f  ju d i

c ia l p o w e r f ro m  c o n g re ss io n a l a tta c k s a n d w a s 

w il l in g  to  c o m p ro m ise h is F e d e ra l is t p r in c ip le s 

in  o rd e r to a c h ie v e i t . W ill ia m  W in s lo w  

C ro ssk e y is fa r m o re ic o n o c la s tic in  “ Jo h n 

M a rsh a ll a n d th e C o n s titu t io n ,”  2 3 U n ive rs ity 

o f  C h ica g o L a w  R ev iew 3 7 7 (1 9 5 6 ) . C ro ssk e y 

c h a lle n g e s th e H o lm e s-B e v e r id g e v ie w  th a t 

M a rsh a ll d o m in a te d h is C o u rt a n d im p o se d 

F e d e ra l is t d o c tr in e o n i ts ju r isp ru d e n c e . F e d

e ra l is ts w e re fo r  s tr ic t c o n s tru c tio n a n d i t  w a s 

th e Je f fe rso n ia n s w h o w e re fo r  lo o se c o n s tru c

t io n ; v a r io u s M a rsh a ll d e c is io n s d e p a r t f ro m  

th e su b s ta n c e o f  F e d e ra l is t d o c tr in e a s w e ll. 

Je f fe rso n ia n s d o m in a te d th e C o u rt fo r  m o st o f  

M a rsh a ll’ s te n u re a n d th e o p in io n s w e re o f  th e 

C o u rt, n o t ju s t th e C h ie f Ju s tic e , w h o so w a n te d 

th e C o u rt to  sp e a k w ith  o n e v o ic e th a t h e so m e

t im e s w ro te o p in io n s w ith  w h ic h h e d isa g re e d . 

M a rsh a ll w a s a c tu a l ly f ig h tin g a re a rg u a rd , 

u lt im a te ly lo s in g b a tt le , a g a in s t Je f fe rso n ia n 

p r in c ip le s , C ro ssk e y a rg u e s ; h e w a s d is i l lu 

s io n e d a n d p e ss im is t ic in  h is f in a l y e a rs b u t 

d id  m u c h to  m in im iz e th e d a m a g e to  h is p r in 

c ip le s a n d s ti l l  d e se rv e s to  b e c o n s id e re d th e 

G re a t C h ie f Ju s tic e .

R oger  B rook e  T an ey

I t  h a s b e e n th e fa te o f  R o g e r B ro o k e T a n e y 

to  b e v ie w e d n o t s im p ly in  h is o w n r ig h t, b u t in  

re la t io n to  th e g re a t C h ie f Ju s tic e w h o p re c e d e d 

h im  a n d th e g re a t P re s id e n t w h o se rv e d c o n

te m p o ra n e o u s ly a t th e e n d o f  h is te rm o n th e 

C o u rt. E v e n m o re re m a rk a b le is th e fa c t th a t 

th e re p u ta tio n o f  a m a n w h o se rv e d a s C h ie f 

Ju s tic e fo r  tw e n ty -e ig h t y e a rs h in g e s to  a n e x

tra o rd in a ry d e g re e o n h is o p in io n in  ju s t o n e 

c a se , D red S co tt v . S a n d fo rd . I t  is sm a ll w o n

d e r th a t T a n e y’ s s ta tu re h a s b e e n e sp e c ia l ly 

su sc e p tib le to su c c e ss iv e c h a n g e s in  th e s ta n

d a rd s o f  h is to r ic a l in te rp re ta tio n , a n d h is u p s 

a n d d o w n s a re c a re fu l ly c h a r te d in  M a rv in
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L a u re n c e W in itsk y , “ R o g e r B . T a n e y : A  H is to

r io g ra p h ic a l In q u iry ,”  6 9  YXWVUTSRQPONMLKJIHGFEDCBAM a ry la n d H isto r ica l 

M a g a zin e 1 (1 9 7 4 ) .

S a m u e l T y le r , a f r ie n d a sk e d b y  T a n e y to  

w rite h is l i fe , p ro d u c e d a M em oir of R oger  

B rook e T an ey , L L D  (B a lt im o re , M D : Jo h n 

M u rp h y &  C o ., 1 8 7 2 ) , a n o v e rw ro u g h t d e fe n se 

o f  th e C h ie f Ju s tic e w ith o u t a n a ly s is o f  h is ju 

d ic ia l w o rk . T h e v o lu m e d o e s c o n ta in T a n e y’ s 

a u to b io g ra p h ic a l sk e tc h o f  h is e a r ly y e a rs a n d 

h is su p p le m e n t to— a n d d e fe n se o f— h is D red 

S co tt o p in io n . T h e la tte r d o c u m e n t, w ritte n in  

1 8 5 8 b u t a p p a re n tly n e v e r u se d , d ism isse s a ll 

c r it ic ism o f  th e o p in io n a s “ p e rv e rs io n s a n d 

m isre p re se n ta tio n s”  (6 0 7 ) . B e rn a rd C . S te in e r’ s 

L ife  of  R oger  B rook e  T an ey  (B a lt im o re , M D :  

W ill ia m s &  W ilk in s , 1 9 2 2 ; re p r in t, W e stp o r t, C T : 

G re e n w o o d P re ss , 1 9 7 0 ) , is a m o re b a la n c e d 

w o rk . T a n e y w a s p ro fo u n d ly w ro n g in  D red 

S co tt, S te in e r c o n c lu d e s , b u t w a s “ a g re a t ju d g e 

a n d a g o o d m a n”  (5 4 2 ) . W a lk e r L e w is , W ith ou t 

F ear  or  F avor: A  B iograp h y  of  C h ief  Ju stice  

R oger B rook e T an ey (B o s to n : H o u g h to n 

M if f l in ,  1 9 6 5 ) , is a n a rra tiv e a c c o u n t o f  T a n e y’ s 

l i fe , a d m ir in g o f  h is p e rso n a l q u a li t ie s , w h ic h 

ta k e s th e v ie w  th a t th e D red S co tt o p in io n w a s 

a s in c e re b u t m isg u id e d a b e rra tio n th a t sh o u ld 

n o t u n d e rm in e o u r a p p re c ia t io n o f  h is g re a t

n e ss . T h e s ta n d a rd b io g ra p h y is s ti l l  C a r l B re n t 

S w ish e r , R oger  B .  T an ey  (N e w  Y o rk : M a c m il la n , 

1 9 3 5 ) , sy m p a th e tic to th e m a n , w h ic h se e s 

T a n e y in  D red S co tt a s se e k in g to p re se rv e 

so u th e rn c u ltu re a n d in d e p e n d e n c e , a n d n o t 

s la v e ry— a lth o u g h th a t m ig h t w e ll b e th e 

b y p ro d u c t— f ro m  n o r th e rn e n c ro a c h m e n t.

S w ish e r is a lso th e a u th o r o f  th e m o st c o m

p re h e n s iv e h is to ry o f  th e C o u rt u n d e r T a n e y . 

T h e T an ey P eriod : 1836-64 (N e w Y o rk : 

M a c m il la n , 1 9 6 4 ) , a v o lu m e in  th e T h e  O liver  

W en d ell H olm es D ev ise H istory of  th e S u 

p rem e  C ou rt of  th e  U n ited  S ta tes, is a n e x

h a u s tiv e a c c o u n t in  w h ic h S w ish e r f in d s th e 

T a n e y C o u rt to b e m u c h th e sa m e a s th e 

M a rsh a ll C o u rt— b u t fa r le ss p h ilo so p h ic a l a n d 

lo w e r in  p re s tig e , p r im a r i ly b e c a u se i t  w a s 

c a u g h t u p in  se c tio n a l c o n f l ic t. A n  e a r l ie r h is

to ry is C h a r le s G ro v e H a in e s a n d F o s te r H . 

S h e rw o o d , T h e  R ole  of  th e  S u p rem e  C ou rt  in  

A m erican G overn m en t an d  P olitics , 1835-  

1864  (B e rk e le y : U n iv e rs ity o f  C a lifo rn ia P re ss , 

1 9 5 7 ; re p r in t, N e w  Y o rk : D a C a p o P re ss , 1 9 7 3 ) .

T h is se c o n d v o lu m e , m o re te m p e ra te a n d le ss 

ju d g m e n ta l th a n th e f i rs t H a in e s v o lu m e c ite d 

e a r l ie r , is la rg e ly th e w o rk  o f  S h e rw o o d , w h o 

c o m p le te d i t  a f te r H a in e s’ s d e a th . H e f in d s th a t, 

w ith  so m e m o d if ic a tio n s , th e T a n e y C o u rt e s

se n tia l ly e x te n d e d th e M a rsh a ll ia n th e m e s o f  

g ro w th o f  n a tio n a l a s a g a in s t s ta te p o w e r, e x

p a n s io n o f  fe d e ra l ju d ic ia l p o w e r, a n d p ro te c

t io n o f  p ro p e r ty r ig h ts , e sp e c ia l ly c o rp o ra te . 

T a n e y , h o w e v e r , la c k e d th e p o li t ic a l sa g a c ity o f  

M a rsh a ll . O th e r w rite rs e m p h a s iz e c o n tin u ity 

a s w e ll. B e n ja m in F . W rig h t, T h e C on tract 

C lau se  of  th e  C on stitu tion  (C a m b r id g e , M A :  

H a rv a rd U n iv e rs ity P re ss , 1 9 3 8 ) , f in d s th a t a l

th o u g h M a rsh a ll im b u e d th e C o n tra c t C la u se 

w ith  fa r m o re o f  H a m ilto n’ s d e s ire to  p ro te c t 

p ro p e r ty th a n th e F ra m e rs a n tic ip a te d , T a n e y’ s 

p r in c ip le s w e re c lo se to M a rsh a ll’ s . C h a r les 

R ive r B r id g e v . W a rren B r id g e , 3 6 U .S . (1 1 

P e t.) 4 2 0 (1 8 3 7 ) , is th e o n ly  c a se w h ic h c o m e s 

c lo se to b e in g a n e x c e p tio n , a n d i ts in f lu e n c e 

w a s n o t fe lt u n ti l a f te r T a n e y’ s d e a th . T a n e y’ s 

d e c is io n s a re p ro p e r ly v ie w e d a s a “ c o n so lid a

t io n  a n d a p p lic a tio n”  o f  h is p re d e c e sso r’ s d o c

tr in e in  th is a re a (6 3 ) . A  c lo se r fo c u s o n th e 

C h a r les R ive r B r id g e c a se is a v a ila b le in  

S ta n le y I .  K u tle r , P riv ilege  an d  C reative  D e 

stru ction : T h e IHGFEDCBACharles River Bridge Case 
(P h ila d e lp h ia : J .B . L ip p in c o tt, 1 9 7 1 ) . W rit in g  

o n T h e  C om m erce C lau se  U n d er  M arsh a ll, 

T an ey , an d  W aite  (C h a p e l H il l :  U n iv e rs ity o f  

N o rth C a ro l in a P re ss , 1 9 3 7 ) , Ju s tic e F e lix  F ra n k

fu r te r n o te s th a t, th ro u g h th e p e r io d o f  C h ie f 

Ju s tic e W a ite , th e C o m m e rc e C la u se w a s im 

p o r ta n t a s a l im ita t io n o n s ta te in c u rs io n s o n 

n a tio n a l p o lic y , ra th e r th a n a s a n in s tru m e n t fo r  

fu r th e r in g c o m m e rc e o n a n a tio n a l sc a le . In  th e 

ta sk o f  a d ju s tin g th e fe d e ra l b a la n c e , T a n e y d id  

n o t s im p ly o p p o se s ta te s’ r ig h ts v ie w s to  

M a rsh a ll’ s n a tio n a lism , F ra n k fu r te r f in d s , a n d 

h e is “ se c o n d o n ly  to  M a rsh a ll in  th e c o n s ti tu

t io n a l h is to ry o f  o u r c o u n try”  (7 3 ) . T h is a p

p e a ra n c e o f  c o n tin u ity m a y b e d e c e p tiv e , a r

g u e s G e ra ld G a rv e y in  “ T h e C o n s titu t io n a l 

R e v o lu tio n o f  1 8 3 7 a n d th e M y th  o f  M a rsh a ll’ s 

M o n o li th ,”  1 8 W este rn P o lit ica l Q u a r te r ly 2 7 

(1 9 6 5 ) . G a rv e y a d d re sse s th e d isa g re e m e n t 

o v e r w h e th e r T a n e y s ig n if ic a n tly d e p a r te d f ro m  

th e ju r isp ru d e n c e o f  M a rsh a ll in  th re e im p o r

ta n t c a se s in 1 8 3 7 : C h a r les R ive r B r id g e , 

B r isco e v . B a n k o f  K en tu cky , 3 6 U .S . (1 1 P e t.)
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2 5 7 , a n d YXWVUTSRQPONMLKJIHGFEDCBAM a yo r o f  N ew Y o rk v . M iln , 3 6 U .S . 

(1 1 P e t.) 1 0 2 ) . I t  is n o t s im p ly a q u e s tio n o f  

w h e th e r sta re d ec is is o r th e fo rc e o f  n e w so

c io e c o n o m ic c o n d it io n s p re v a ile d in  th e se d e

c is io n s , fo r T a n e y fo u n d in c o n s is te n c ie s in  

M a rsh a ll’ s p ro n o u n c e m e n ts o n th e k e y issu e s . 

T a n e y w a s th u s a b le to h a v e i t  b o th w a y s , 

G a rv e y a rg u e s , a d h e r in g to th e le tte r o f  

M a rsh a ll’ s la w  b u t g iv in g  i t  n e w m e a n in g .

O n th e w h o le , h o w e v e r , c o m m e n ta to rs se e 

m o re s im ila r i t ie s th a n d if fe re n c e s . B e n W . P a lm e r, 

M arsh a ll an d  T an ey: S ta tesm en  of  th e  L aw  

(M in n e a p o lis : U n iv e rs ity o f  M in n e so ta P re ss , 

1 9 3 9 ) , se e s th e tw o a s n o t so fa r a p a r t o n th e 

g re a t issu e s o f  fe d e ra l ism a n d p ro p e r ty , a n d 

e a c h a s in  a c c o rd w ith  th e n e e d s o f  h is o w n 

t im e— th o u g h i t  is h a rd to  sa y th a t a b o u t D red 

S co tt. L o u is B . B o u d in’ s “ Jo h n M a rsh a ll a n d 

R o g e r B . T a n e y ,”  2 4 G eo rg e to w n L a w  Jo u rn a l 

8 6 4 (1 9 3 6 ) , d ra w s c re a tiv e a n d a t t im e s u n c o n

v e n tio n a l p a ra l le ls a n d c o n tra s ts b e tw e e n th e 

tw o  C h ie f Ju s tic e s . M a rsh a ll w a s g re a t to  th e 

e x te n t th a t h is su p p o r t o f  n a tio n a lism o f fse t h is 

p ro te c tio n o f  v e s te d r ig h ts ; T a n e y w a s n o t so 

d if fe re n t, th o u g h so m e w h a t in c o n s is te n t in  h is 

n a tio n a lism . T a n e y fa v o re d th e n e w o v e r th e

o ld , B o u d in a rg u e s , a n d in te rp re ta tio n s th a t 

w o u ld e n a b le ra th e r th a n c r ip p le g o v e rn m e n t. 

In  “ R o g e r B ro o k e T a n e y : C h ie f Ju s tic e o f  th e 

S u p re m e C o u rt o f  th e U n ite d S ta te s (1 8 3 6 -1 8 6 4 ) , 

2 4  G eo rg e to w n L a w  Jo u rn a l 8 0 9 (1 9 3 6 ) , W ill 

ia m  L . R a n so m a rg u e s th a t T a n e y sa w a n e e d 

fo r s ta te s to c o n tro l c o rp o ra te p o w e r in  o rd e r 

to  p re v e n t th e re v e rse ; h e w a s n o t o p p o se d to  

th e n a tio n a l c o m m e rc e p o w e r b u t m o re c o n

c e rn e d w ith  u p h o ld in g s ta te p o w e r to u c h in g 

c o m m e rc e in  a n e ra w h e n n a tio n a l p o w e r w a s 

n o t a g g re ss iv e ly e x e rc ise d . O n th e o th e r g re a t 

issu e o f  h is t im e , T a n e y u p h e ld b o th n a tio n a l 

a n d s ta te p o w e r to p ro te c t th e in s t i tu t io n o f  

s la v e ry . T h e D red S co tt d e c is io n w a s h is to r i

c a lly a n d le g a l ly so u n d , b u t o v e rre a c h in g , R a n

so m c o n c lu d e s ; T a n e y w a s a m a n o f  h is t im e , 

n o t a m o ld e r o f  th e fu tu re . R . K e n t N e w m y e r’ s 

T h e  S u p rem e  C ou rt  U n d er  M arsh a ll  an d  T an ey  

(N e w Y o rk : T h o m a s Y . C ro w e ll , 1 9 6 8 ) , e x p lo re s 

th e im p a c t o f  ju d ic ia l s ta te sm a n sh ip o n th e 

A m e r ic a n e x p e r ie n c e . T h e M a rsh a ll C o u rt w a s 

m o re in  tu n e w ith  th e v a lu e s th a t h a v e e n

d u re d— n a tio n a lism a n d c a p ita l ism— a n d w a s 

in s tru m e n ta l in  se c u r in g th e m , N e w m y e r c o n

c lu d e s , w h e re a s th e T a n e y C o u rt b u c k e d th e t id e

L o y a l U n io n is ts in  

B a lt im o re g u a rd e d th e 

o f f ic e o f  th e c ity ’ s 

p ro v o s t m a rsh a l a g a in s t 

th e m o b . T h e m ili ta ry  

a rre s te d c it iz e n s 

su sp e c te d o f  tre a so n , 

in c lu d in g p ro m in e n t

B a lt im o r ia n Jo h n 

M e rry m a n . In  a le tte r 

to  th e P re s id e n t th a t 

C h ie f Ju s tic e T a n e y 

w ro te c o n c e rn in g

M e rry m a n , h e 

c h a lle n g e d L in c o ln ’ s 

r ig h t to  ta k e le g is la t iv e 

a n d ju d ic ia l p o w e r a n d 

c a lle d o n h im  to  u p h o ld 

th e la w  a n d th e c o u r ts .
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o f  h is to ry w ith  i ts p o s it io n o n s la v e ry . I t  d id  

n o t c h a lle n g e b u t a d a p te d th e M a rsh a ll C o u rt’ s 

d o c tr in e s , h o w e v e r , a n d th e tw o c o u r ts w e re 

m o re a lik e th a n d if fe re n t. T o g e th e r , N e w m y e r 

a rg u e s , th e y e s ta b l ish e d th e p ro c e d u re s a n d tra

d it io n s o f  a f le x ib le a n d p ra g m a tic c o n s ti tu t io n

a lism .

T h o se w h o v ie w  T a n e y a s a m a n o f  h is o w n 

t im e in v o k e th e e ra o f  Ja c k so n ia n d e m o c ra c y . 

W a lla c e M e n d e lso n , “ C h ie f Ju s tic e T a n e y—  

Ja c k so n ia n Ju d g e ,”  1 2 YXWVUTSRQPONMLKJIHGFEDCBAU n ive rs ity o f P ittsb u rg h 

L a w  R ev iew 3 8 1 (1 9 5 1 ) , c h a ra c te r iz e s Ja c k so

n ia n v a lu e s a s p o p u la r se lf -g o v e rn m e n t, n e g a

t io n o f  g o v e m m e n ta l ly c re a te d p r iv i le g e fo r  th e 

e c o n o m ic e li te a n d su b s ti tu t io n o f  la isse z - fa ire 

a s e g a li ta r ia n in d iv id u a lism , a n d p re se rv a tio n 

o f  th e U n io n a n d n a tio n a l so v e re ig n ty (w ith  

s tre ss o n lo c a l se lf -g o v e rn m e n t) . T h e T a n e y 

C o u rt fu r th e re d th e se in te re s ts b u t n o t ra d ic a l 

a g ra r ia n ism , p ro te c tin g th e b u s in e ss c l im a te 

a n d u p h o ld in g n a tio n a l p o w e r. I t  w a s fo r  le g is - 

la tu re s’ r ig h ts ra th e r th a n s ta te s’ r ig h ts , 

M e n d e lso n a rg u e s , a n d e v e n D red S co tt w a s 

re a l ly a n a tte m p t to le g it im a te p o p u la r so v e r

e ig n ty . C h a r le s W . S m ith , J r ., R oger  B .  T an ey: 

Jack son ian  Ju rist  (C h a p e l H il l :  U n iv e rs ity o f  

N o rth C a ro l in a P re ss , 1 9 3 6 ) , is  a u se fu l s tu d y o f  

T a n e y’ s ju r isp ru d e n c e , w h ic h S m ith f in d s is 

b a se d o n th e k e y p r in c ip le s o f  d e m o c ra c y , th e 

so v e re ig n p o w e r o f  th e s ta te , a n d in d iv id u a l 

l ib e r ty . D red S co tt, S m ith m a in ta in s , w a s c o r

re c t in  i ts d e te rm in a tio n o f  “ so v e re ig n w il l  a s 

w ritte n in to  th e C o n s titu t io n”  b u t n e v e r th e le ss 

“ a  b lu n d e r in  s ta te c ra f t”  (1 5 5 ) . T a n e y a p p a r

e n tly c h o se th e g re a te r o f  tw o  e v ils .

E v e n so , m a n y c o m m e n ta to rs e m p h a s iz e h is 

p ra g m a tism . W rit in g  a t th e h e ig h t o f  th e c o n

f l ic t  b e tw e e n th e H u g h e s C o u rt a n d th e 

R o o se v e lt A d m in is tra t io n , D e a n G . A tc h e so n 

in  “ R o g e r B ro o k e T a n e y . N o te s u p o n Ju d ic ia l 

S e lf R e stra in t,”  3 1 I l l in o is  L a w R ev iew 7 0 5 

(1 9 3 7 ) , p ra ise d T a n e y’ s p ra g m a tic a p p ro a c h to  

a p p ly in g g ra n d p r in c ip le s in  p ra c tic e a s ju s t 

w h a t th e c o u n try n e e d e d . T h e o n e g la r in g e x

c e p tio n to  T a n e y’ s se lf - re s tra in t, h e n o te d , w a s 

D red S co tt. E d w in B o rc h a rd , “ T a n e y’ s In f lu 

e n c e o n C o n s titu t io n a l L a w ,”  2 4 G eo rg e to w n 

L a w  Jo u rn a l 8 4 8 (1 9 3 6 ) , a lso v ie w s T a n e y a s a 

p ra g m a tis t. B o rc h a rd a g re e s w ith  R a n so m th a t 

th e D red S co tt d e c is io n w a s h is to r ic a l ly a n d 

le g a l ly so u n d , b u t o v e rre a c h in g (a n d h e c o n

s id e rs T a n e y to  h a v e b e e n p e rso n a lly o p p o se d 

to  s la v e ry ) . In  “ C h ie f Ju s tic e T a n e y : P ro p h e t o f  

R e fo rm a n d R e a c tio n ,”  1 0 V a n d erb ilt L a w  R e- 

v iew 2 2 7 (1 9 5 7 ) , R o b e rt J . H a rr is re v ie w s T a n e y’ s 

ju r isp ru d e n c e a n d m a jo r ru l in g s a n d f in d s th a t 

h e w a s, p a ra d o x ic a l ly , a sp o k e sm a n fo r  re fo rm 

in  fo s te r in g a c tiv e u se o f  s ta te p o lic e p o w e r 

(w h ic h la id  th e fo u n d a tio n s o f  th e w e lfa re s ta te ) , 

a n d fo r  re a c tio n in  fa c i l i ta t in g d u a l so v e re ig n ty , 

re a d in g th e fo u n d a tio n s o f su b s ta n tiv e d u e 

p ro c e ss in to  th e D u e P ro c e ss C la u se , a n d p ro

te c t in g s la v e ry . H e w o u ld n o t, h o w e v e r , h a v e 

a p p ro v e d o f a ll th e su b se q u e n t u se s o f h is 

id e a s . C o n s titu t io n a l la w  s in c e 1 9 3 7 , H a rr is a s

se r ts , m a y b e v ie w e d a s a b le n d o f  M a rsh a ll’ s 

v ie w s o n n a tio n a l p o w e r a n d T a n e y’ s v ie w s o n 

so c ia l le g is la t io n . A  d if fe re n t v ie w  o f  T a n e y a s 

a n in te rm e d ia ry b e tw e e n M a rsh a ll a n d th e m o d

e m e ra is o f fe re d b y R o b e rt M e is te r in  “ T h e 

L o g ic a n d L e g a c y o f  D red S co tt'. M a rsh a ll , 

T a n e y , a n d th e S u b lim a tio n o f R e p u b lic a n 

T h o u g h t,”  3 S tu d ies in  A m er ica n P o lit ica l 

D eve lo p m en t 1 9 9 (1 9 8 9 ) . W h ile a b h o rr in g th e 

D red S co tt d e c is io n i tse lf , M e is te r , in  a so p h is

t ic a te d a rg u m e n t, m a in ta in s th a t T a n e y’ s ju r is

p ru d e n c e is a c ru c ia l l in k  b e tw e e n th a t o f  

M a rsh a ll a n d th a t o f  th e F o u rte e n th A m e n d

m e n t, w ith  re sp e c t to  th e in te rse c tio n o f  p r iv a te 

a n d p u b lic la w  a n d th e issu e o f  m in o r ity  p o li t i 

c a l id e n ti t ie s in  a c o n te x t o f  fe d e ra l ism .

In  h is o w n t im e , T a n e y’ s s ta n d s o n th o se 

issu e s c o ll id e d w ith  th o se o f  A b ra h a m L in c o ln , 

w h o th o u g h t th e C o u rt sh o u ld o v e rru le i ts d e

c is io n in  D red S co tt. Jo se p h C . L o n g , “ E x P a r te 

M errym a n : T h e S h o w d o w n B e tw e e n T w o  G re a t 

A n ta g o n is ts : L in c o ln a n d T a n e y ,”  1 4 S o u th 

D a ko ta L a w R ev iew 2 0 7 (1 9 6 9 ) , a rg u e s th a t 

T a n e y v a lu e d p ro te c tio n o f  c o n s ti tu t io n a l g u a r

a n te e s m o re th a n p re se rv a tio n o f  th e u n io n , 

w h e re a s L in c o ln  d id  ju s t th e o p p o s ite . L in c o ln  

w o u ld p re se rv e th e u n io n a t a ll c o s ts , b u t fo r  

T a n e y so m e c o s ts— su c h a s c o e rc iv e g o v e rn

m e n t— w e re to o h ig h . L o n g sh o w s h o w th is 

v a lu e c o n f l ic t p la y e d o u t in  E x P a r te M errym a n , 

1 7 F e d .C a s . 1 4 4 , N o . 9 ,4 8 7  (C C M d . 1 8 6 1 ) , a n d 

o th e r C iv i l  W a r c a se s . S itt in g in  C irc u it C o u rt, 

T a n e y in  M errym a n d e n ie d th e P re s id e n t’ s 

p o w e r to su sp e n d th e w rit  o f  h a b ea s co rp u s, 

a n o p in io n L in c o ln ig n o re d . L o n g p ra ise s 

T a n e y’ s M errym a n d e c is io n a s th e o n ly in 

s ta n c e in  o u r h is to ry w h e re th e ju d ic ia ry h a s
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ta k e n su c h a s ta n d in  w a rtim e . In  “ L in c o ln  a n d 

T a n e y : A  S tu d y in  C o n s titu t io n a l P o la r iz a tio n ,”  

1 5 YXWVUTSRQPONMLKJIHGFEDCBAA m er ica n Jo u rn a l o f L eg a l H isto ry 1 9 9 

(1 9 7 1 ) , R o b e rt M .  S p e c to r n o te s th a t L in c o ln  is 

re m e m b e re d a s th e c h a m p io n o f  h u m a n r ig h ts , 

a n d T a n e y a s th e b ig o t, b e c a u se o f  D red S co tt. 

B u t th e M errym a n c a se is a n o th e r m a tte r , 

S p e c to r a rg u e s ; T a n e y sa w n o t th e d e if ie d L in 

c o ln o f  m o d e m u n d e rs ta n d in g b u t a d a n g e r

o u s th re a t, e m p lo y in g m ili ta ry  p o w e r u n ila te r

a lly  to  tra m p le c iv i l  l ib e r t ie s . L in c o ln  w o u ld u lt i 

m a te ly a p p o in t S a lm o n P . C h a se to su c c e e d 

T a n e y a s C h ie f Ju s tic e , b u t b e fo re th a t h e a p

p o in te d fo u r o th e r Ju s tic e s to  th e T a n e y C o u rt. 

D a v id M .  S ilv e r , L in co ln ’s  S u p rem e  C ou rt  (U r

b a n a : U n iv e rs ity o f  I l l in o is  P re ss , 1 9 5 6 ) , a s

se sse s th e c h a n g in g C o u rt u n d e r L in c o ln ; se e 

a lso B r ia n M c G in ty , “ W a r in  th e C o u rt,”  1 9 (5 ) 

C iv ilW a r T im es I l lu s tra ted 2 2  (1 9 8 0 ) .

T a n e y’ s c o n fro n ta tio n w ith  L in c o ln  w a s th e 

c u lm in a tio n o f  a lo n g c o u rse o f  le g a l a n d p o li t i 

c a l d e v e lo p m e n ts , w h ic h a re re c o u n te d in  D a v id 

M .  P o tte r , T h e Im p en d in g  C risis , 1848-1861  

(N e w  Y o rk : H a rp e r &  R o w , 1 9 7 6 ) , c o m p le te d a n d 

e d ite d b y  D o n E . F e h re n b a c h e r . T h e D red S co tt 

d e c is io n w a s a c a ta ly t ic a n d p o la r iz in g e v e n t, 

b u t W ill ia m  M .  W ie c e k , “ S la v e ry a n d A b o li t io n  

B e fo re th e U n ite d S ta te s S u p re m e C o u rt, 1 8 2 0 - 

1 8 6 0 ,”  6 5 Jo u rn a l o f A m er ica n H isto ry 3 4 (1 9 7 8 ) , 

a rg u e s th a t th e d e c is io n , th o u g h d isa s tro u s , 

w a s n e ith e r su d d e n n o r a b e rra tio n a l, b u t ra th e r 

th e c u lm in a tio n o f tw o d e c a d e s o f  

d e c is io n m a k in g b y  th e T a n e y C o u rt. W e h a v e 

a lre a d y n o te d th re e o th e r sc h o la rs w h o ta k e 

th a t v ie w , w h ic h o w e s m u c h to  a n e a r ly a r t ic le 

b y  th e e m in e n t E d w a rd S . C o rw in , w h o in  “ T h e 

D red S co tt D e c is io n , in  th e L ig h t o f  C o n te m

p o ra ry L e g a l D o c tr in e s ,”  1 7  A m er ica n H isto r i

ca l R ev iew 5 2 (1 9 1 1 ) , a rg u e d th a t m u c h o f  

T a n e y’ s d e c is io n w a s le g a l ly d e fe n s ib le b u t 

n e v e r th e le ss “ a g ro ss a b u se o f tru s t”  (6 8 ) . 

T a n e y’ s p re m ise o f  th e in fe r io r i ty  o f  b la c k s w a s, 

m o re o v e r , u n e x c e p tio n a l a t th e t im e , c o n c e d e s 

A . L e o n H ig g in b o th a m , J r ., in  “ T h e T e n P re

c e p ts o f  A m e r ic a n S la v e ry Ju r isp ru d e n c e : C h ie f 

Ju s tic e R o g e r T a n e y’ s D e fe n se a n d Ju s tic e 

T h u rg o o d M a rsh a ll’ s C o n d e m n a tio n o f  th e P re

c e p t o f  B la c k In fe r io r i ty ,”  1 7 C a rd o zo L a w  R e

v iew 1 6 9 5 (1 9 9 6 ) . H ig g in b o th a m , a d is t in g u ish e d 

ju r is t a n d c o m m e n ta to r o n ra c e , la w , a n d p o li

t ic s , a n a ly z e s th e D red S co tt o p in io n in  te rm s

o f  te n p re c e p ts o f  s la v e ry ju r isp ru d e n c e c u lle d 

f ro m  a n te b e llu m s ta tu te s a n d a p p e lla te o p in

io n s . T h e se v ie w s w e re , h e c o n c lu d e s , n o d o u b t 

th o se o f  th e v a s t m a jo r ity o f  w h ite s in  1 8 5 7 .

A  g o o d c o n c ise so u rc e o n th e D red S co tt 

c a se is S ta n le y I . K u tle r , e d ., T h e  D red S co tt 

D ecision : L aw  or  P olitics?  (B o s to n : H o u g h to n 

M if f l in ,  1 9 6 7 ) . K u tle r se ts th e c a se in  h is to r ic a l 

a n d p o li t ic a l c o n te x t a n d p ro v id e s se le c tio n s 

f ro m  th e o p in io n s in  th e c a se , f ro m  c o n te m p o

ra ry e d ito r ia l, p o li t ic a l, a n d le g a l c o m m e n ta ry , 

a n d f ro m  e v o lv in g h is to r ic a l in te p re ta tio n s . T h e 

e x h a u s tiv e a n d d e f in it iv e w o rk o n th e c a se is 

D o n E . F e h re n b a c h e r , T h e  D red S co tt C a se '. Its  

S ign ifican ce in  A m erican  L aw  an d  P olitics 

(N e w  Y o rk : O x fo rd U n iv e rs ity P re ss , 1 9 7 8 ) , w h ic h 

d e lv e s d e e p ly in to i ts h is to r ic a l c o n te x t a n d 

c o n se q u e n c e s , a n d in to th e c o m p le x ity o f  th e 

p ro c e e d in g s a n d ju d ic ia l o p in io n s . “ T a n e y’ s 

o p in io n , c a re fu l ly re a d ,”  F e h re n b a c h e r c o n

c lu d e s , “ p ro v e s to b e a w o rk o f  u n m it ig a te d 

p a r t isa n sh ip , p o le m ic a l in  sp ir i t th o u g h ju d ic ia l 

in  i ts  la n g u a g e , a n d m o re l ik e  a n u lt im a tu m th a n 

a fo rm u la fo r  se c tio n a l a c c o m m o d a tio n”  (3 ) . In  

h is a r t ic le “ R o g e r B . T a n e y a n d th e S e c tio n a l 

C ris is ,”  4 3 Jo u rn a l o f S o u th e rn H isto ry 5 5 5 

(1 9 7 7 ) , F e h re n b a c h e r e v o k e s T a n e y’ s p a ss io n

a te , v isc e ra l a tta c h m e n t to  th e S o u th e rn w a y o f  

l i fe  to  e x p la in th e D red S co tt o p in io n , “ a d is

c re d ita b le in te l le c tu a l p e r fo rm a n c e b y a n u p

r ig h t m a n”  (5 6 5 ) . C a r l B re n t S w ish e r , a s w e h a v e 

se e n e a r l ie r , a lso a ttr ib u te s T a n e y’ s o p in io n to  

h is d e v o tio n to th e S o u th , b u t Jo h n R . 

S c h m id h a u se r q u a li f ie s th a t in te rp re ta tio n in  

“ Ju d ic ia l B e h a v io r a n d th e S e c tio n a l C ris is o f  

1 8 3 7 -1 8 6 0 ,”  2 3 Jo u rn a l o f P o lit ics 6 1 5 (1 9 6 1 ) . 

S c h m id h a u se r’ s sc a lo g ra m a n a ly s is o f  S u p re m e 

C o u rt v o tin g b e h a v io r in  se c tio n a lly d iv is iv e 

c a se s , 1 8 3 7 -1 8 6 0 , re v e a ls th a t w h ile  fo u r o th e r 

S o u th e rn D e m o c ra tic Ju s tic e s h a d s tro n g ly p ro - 

S o u th e rn v o tin g re c o rd s , T a n e y a n d Jo h n 

M c K in le y  d id  n o t, fa l l in g  in to  S c h m id h a u se r’ s 

n e u tra l c a te g o ry . S c h m id h a u se r b e lie v e s th a t 

T a n e y w a s p e rso n a lly c o n s is te n tly p ro -S o u th

e rn , b u t th a t h is se n se o f  in s t i tu t io n a l re sp o n

s ib i l i ty  le d h im  to  m o d e ra te h is ju d ic ia l b e h a v

io r  (a s se e n a lso in  h is a ss ig n m e n t o f  o p in io n s 

in  d iv is iv e c a se s) .

T h e D red S co tt d e c is io n re m a in s a t th e c e n

te r o f  a c o n tin u in g c o n tro v e rsy o v e r w h e th e r 

o r n o t R o g e r B ro o k e T a n e y d e se rv e s to  b e c o n
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s id e re d a g re a t C h ie f Ju s tic e , a n d w e h a v e a l

re a d y n o te d th e v ie w s o f  se v e ra l c o m m e n ta

to rs . C h a r le s E v a n s H u g h e s g a v e c o n s id e r

a b le im p e tu s to a c a m p a ig n to re h a b il i ta te 

T a n e y’ s re p u ta tio n in  a n a d d re ss a t th e u n v e il

in g  o f  a b u s t o f  T a n e y in  F re d e r ic k , M a ry la n d , 

p u b lish e d a s “ R o g e r B ro o k e T a n e y ,”  1 7 YXWVUTSRQPONMLKJIHGFEDCBAA m er i

ca n B a r  A sso c ia tio n Jo u rn a l 7 8 5  (1 9 3 1 ) . In  h is 

a d d re ss , th e C h ie f Ju s tic e p ra ise d T a n e y’ s p o

s it io n s in  m a n y a re a s— s ta te a n d n a tio n a l p o w e r, 

e c o n o m ic d e v e lo p m e n t, p o li t ic a l q u e s tio n s , a n d 

c iv i l  l ib e r t ie s in  w a rtim e . D red S co tt w a s a 

s in c e re b u t fo o lh a rd y a tte m p t to  d o w h a t o n ly  

w a r c o u ld a c c o m p lish ; i t  d a m a g e d th e C o u rt 

b u t n o t th e la w . A b lem a n v . B o o th , 6 2 U .S . (2 1 

H o w .) 5 0 6 (1 8 5 9 ) , w h ic h u p h e ld fe d e ra l ju d ic ia l 

p o w e r to e n fo rc e n a tio n a l su p re m a c y (b y e n

fo rc in g th e F u g it iv e S la v e L a w ) w a s T a n e y’ s 

g re a te s t o p in io n . A ll  in  a ll , H u g h e s c o n c lu d e d , 

“ h e w a s a g re a t C h ie f Ju s tic e”  (7 9 0 ) . H u g h e s’  

e f fo r t w a s se c o n d e d a y e a r la te r b y M o n ro e 

Jo h n so n’ s “ R o g e r B . T a n e y : A  R e a p p ra isa l,”  

6 6 U n ited S ta tes L a w R ev iew 4 8 7 (1 9 3 2 ) . 

T a n e y’ s w o rd s in  D red S co tt w e re d is to r te d so 

a s to a sc r ib e to h im  a n a tt i tu d e to w a rd b la c k s 

th a t h e d id  n o t p e rso n a lly h o ld , Jo h n so n m a in

ta in s , a n d h is s ta n d a g a in s t n u ll i f ic a t io n in  

A b lem a n v . B o o th o n ly e a rn e d h im  fu r th e r o b

lo q u y , b u t h e p e rse v e re d , a s in  th e M errym a n 

c a se . M o re re c e n tly , th e a tta c k o n T a n e y h a s 

re su m e d . In  ‘ “ H o o te d D o w n th e P a g e [s ] o f  

H is to ry : R e c o n s id e r in g th e G re a tn e ss o f  C h ie f 

Ju s tic e T a n e y ,”  1 9 9 4 Jo u rn a l o f  S u p rem e C o u r t 

H isto ry 8 3 , P a u l F in k e lm a n c h a r ts th e c o n tin u

in g r ise a n d fa l l  o f  T a n e y’ s re p u ta tio n a m o n g 

h is to r ia n s a n d c o n c e d e s th e c o n s id e ra b le m e rit 

o f  h is p o s it io n s o n s ta te a n d fe d e ra l re g u la t io n 

o f  e c o n o m ic a c tiv i ty . T h e n o tio n th a t D red S co tt 

w a s a n a b e rra tio n , h o w e v e r , is s im p ly w ro n g ; i t  

is m e re ly th e m o st u n re s tra in e d e x a m p le o f  

T a n e y’ s e f fo r ts , in  c a se s b o th b e fo re a n d a f te r , 

to  p ro te c t s la v e ry a n d su p p o r t th e C o n fe d e ra c y . 

T a n e y’ s su p p o r t o f ra c ism a n d s la v e ry , 

F in k e lm a n a rg u e s , m u st w e ig h m o re h e a v ily in  

th e b a la n c e o f  h is to r ic a l ju d g m e n t th a n h is c re

a tiv i ty  in  th e f ie ld  o f  e c o n o m ic re g u la t io n . R o b

e r t L .  S te m re fu se s to  c o n c e d e e v e n th a t m u c h . 

In  “ C h ie f Ju s tic e T a n e y a n d th e S h a d o w o f  D red 

S co tt f 1 9 9 2 Jo u rn a l o f S u p rem e C o u r t H is

to ry 3 9 , h e f in d s th e T a n e y C o u rt “ e sse n tia l ly 

p ra g m a tic a n d u n p h ilo so p h ic a l,”  a n d i ts d e c i

s io n s o u ts id e o f  th e se c tio n a l issu e g e n e ra l ly 

“ se n s ib le .”  (5 1 ) . B u t D red S co tt is r ig h tly  re

g a rd e d a s a g re a t b lo t o n th e re c o rd o f  th e C o u rt 

a n d i ts C h ie f , S te m c o n c lu d e s , a n d e v e n o u t

s id e th e issu e o f  se c tio n a l c o n f l ic t, T a n e y w a s 

“ a n a b le b u t n o t a g re a t C h ie f Ju s tic e”  (5 2 ) . 

H a ro ld M .  H y m a n a n d W ill ia m  M .  W ie c e k d o 

n o t m e re ly w e ig h T a n e y’ s v ie w s o n s la v e ry 

a g a in s t h is p o s it io n s in  o th e r a re a s , b u t se e th e 

fo rm e r a s u n d e rm in in g th e la tte r . In  E q u a l  Ju s 

tice  U n d er  L aw : C on stitu tion a l D evelop m en t 

1835-1875  (N e w  Y o rk : H a rp e r a n d R o w , 1 9 8 2 ) , 

th e y f in d  th a t th e T a n e y C o u rt c a re fu l ly m o d i

f ie d  M a rsh a ll C o u rt d o c tr in e s to  b a la n c e s ta te 

p o lic e p o w e r a g a in s t c o rp o ra te p o w e r a n d p ro p

e r ty r ig h ts , b u t th a t i ts c o m m e rc e p o w e r d e c i

s io n s w e re m u d d le d b e c a u se o f th e issu e o f  

s la v e ry . T a n e y’ s D red S co tt o p in io n e x e m p li

f ie s a n “ e rro r- r id d e n d o g m a tism”  (1 9 0 ) th a t w a s 

h is tra g ic f la w . “ [T ]h e in te n s ity o f  h is d e v o tio n 

to th e w e lfa re o f  s la v e ry fo rc e d la p se s in  h is 

ju d g m e n t, a b e rra tio n s o f  a n o th e rw ise su re in 

s tin c t fo r  c o n s ti tu t io n a l s ta te sm a n sh ip . R o g e r 

T a n e y , n o t h is a b o li t io n is t c o n te m n o rs , w a s h is 

o w n w o rs t e n e m y”  (8 5 ) .

M elv ille  W eston  F u ller

M e lv i l le  W e sto n F u lle r h a s h is a d m ire rs a n d 

d e tra c to rs a s w e ll, b u t th e d isa g re e m e n ts a re 

n o t a b o u t g re a tn e ss . In  re v ie w in g F u lle r’ s s ig

n if ic a n t ju d ic ia l o p in io n s , R o b e rt P . R e e d e r, 

“ C h ie f Ju s tic e F u lle r ,”  5 9 U n ive rs ity o f P en n

sy lva n ia L a w R ev iew 1 (1 9 1 0 ) , n o te s th a t h e 

se ld o m w ro te fo r th e C o u rt in  c o n s ti tu t io n a l 

c a se s . S c h o la rsh ip te n d s to  fo c u s o n th e F u lle r 

C o u rt ra th e r th a n o n i ts C h ie f , a n d so m e tim e s 

e v e n th e n w ith o u t m u c h e n th u s ia sm . In  “ T h e 

C o n s titu t io n in  th e S u p re m e C o u rt: F u ll F a ith 

a n d th e B il l  o f  R ig h ts , 1 8 8 9 -1 9 1 0 ,”  5 2 U n ive r

s ity o f  C h ica g o L a w  R ev iew 8 6 7 (1 9 8 5 ) , D a v id 

P . C u rr ie d u tifu l ly  re v ie w s F u lle r C o u rt c a se s 

in v o lv in g  th e F u ll  F a ith a n d C re d it C la u se a n d 

th e B il l  o f  R ig h ts b u t re se rv e s h is m o st p u n

g e n t w rit in g  fo r  p ro f i le s o f  th e Ju s tic e s , m o st o f  

w h o m h e f in d s u n im p re ss iv e . “ [ I ]n  te rm s o f  

p e rso n n e l,”  C u rr ie la m e n ts , “ th e F u lle r p e r io d 

w a s a d ra b t im e in  th e h is to ry o f  th e C o u rt”  

(8 9 7 ) . W e sh o u ld n o te , h o w e v e r , (a n d C u rr ie 

d o e s) th a t Ju s tic e s S a m u e l F . M ille r ,  S te p h e n J . 

F ie ld , Jo se p h P . B ra d le y , Jo h n M a rsh a ll H a r la n
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I , H o ra c e G ra y , E d w a rd D o u g la ss W h ite , a n d 

O liv e r W e n d e ll H o lm e s , J r ., se rv e d a t le a s t so m e 

t im e o n th e F u lle r C o u rt; C u rr ie’ s d isd a in is  re

se rv e d fo r  th e o th e r tw e lv e .

F o r a lo n g p e r io d , th e o n ly  se r io u s b o o k o n 

F u lle r w a s W illa rd  L . K in g , M elv ille W eston  

F u ller: C h ief Ju stice of th e U n ited S ta tes, 

1888-1910  (N e w  Y o rk : M a c m il la n , 1 9 5 0 ; re is

su e , C h ic a g o : U n iv e rs ity o f C h ic a g o P re ss , 

1 9 6 7 ) . T h is f i rs t  b io g ra p h y o f  F u lle r is a d m ir

in g ; i t  a c k n o w le d g e s th a t h is s tre n g th w a s c h a r

a c te r ra th e r th a n in te l le c t a n d p ra ise s h is p e r

so n a l q u a li t ie s a n d a d m in is tra t iv e a b il i ty . K in g  

p ro v id e s a c a re fu l n a rra tiv e o f  e v e n ts , e sp e

c ia l ly  th o se o f  YXWVUTSRQPONMLKJIHGFEDCBAP o llo ck v . F a rm ers ’L o a n &  T ru st 

C o ., 1 5 7 U .S . 4 2 9 a n d 1 5 8 U .S . 6 0 1 (1 8 9 5 ) , b u t 

d o e s n o t a n a ly z e F u lle r’ s ju r isp ru d e n c e . F u lle r’ s 

ta le n t a s a n a d m in is tra to r is h is m o st g e n e ra l ly 

re c o g n iz e d a ttr ib u te . A rth u r W . S p e n c e r , e d ., 

“ Ju d g e P u tn a m’ s R e c o lle c t io n s o f  C h ie f Ju s

t ic e F u lle r ,”  2 2 G reen B a g 5 2 6 (1 9 1 0 ) , re c o u n ts 

th e te s t im o n y o f  Ju d g e W ill ia m  L . P u tn a m , 

F u lle r’ s l i fe lo n g , in t im a te f r ie n d . P u tn a m p ro

v id e s a sk e tc h o f  h is e a r ly l i fe  a n d c h a ra c te r 

a n d q u o te s f ro m  a le tte r f ro m  Ju s tic e H o lm e s , 

w h o p ro n o u n c e d F u lle r’ s p e r fo rm a n c e a s le a d e r 

o f  th e C o u rt to  h a v e b e e n e x tra o rd in a ry .

T w o im p o r ta n t s tu d ie s o f  th e F u lle r C o u rt 

h a v e re c e n tly a p p e a re d . O w e n M . F iss , 

T rou b led  B eg in n in gs of  th e  M od ern  S ta te , 

1888-1910  (N e w  Y o rk : M a c m il la n , 1 9 9 3 ) , a 

v o lu m e in  T h e  O liver  W en d ell H olm es  D ev ise  

H istory  of  th e  S u p rem e  C ou rt  of  th e  U n ited  

S ta tes, is a n in te rp re tiv e s tu d y th a t re je c ts th e 

o ld e r v ie w  o f  th e F u lle r C o u rt a s s im p ly a p ro

te c to r o f  th e in te re s ts o f  th e p ro p e r t ie d c la ss . I t  

w a s n o t d e fe n d in g c la ss in te re s ts b u t d e fe n d

in g  l ib e r ty— d e f in e d a lm o s t e n tire ly in  te rm s o f  

l im ite d  g o v e rn m e n t— a g a in s t th e so c ia l m o v e

m e n ts o f  i ts d a y . T h e C o u rt w a s n o t, h o w e v e r , 

so lic i to u s o f  l ib e r ty fo r C h in e se , b la c k s , o r 

w o m e n , F iss n o te s . I t  w a s n o t so lic i to u s o f  

e q u a li ty , e ith e r , a s in d ic a te d b y i ts o p in io n in  

P lessyv . F erg u so n , 1 6 3 U .S . 5 3 7 (1 8 9 6 ) . C h a r le s 

A .  L o fg re n , T h e P lessy C ase:  A  L ega l-H istor i

ca l In terp reta tion  (N e w  Y o rk : O x fo rd U n iv e r

s ity  P re ss , 1 9 8 7 ) , is a m a ste r fu l a c c o u n t o f  th is 

m a jo r c iv i l  r ig h ts c a se o f  th e F u lle r C o u rt. T h e 

se c o n d m a jo r re c e n t w o rk  is Ja m e s W . E ly , J r ., 

T h e  C h ief  Ju sticesh ip  of  M elv ille  W . F u ller , 

1888-1910 (C o lu m b ia : U n iv e rs ity o f S o u th

C a ro l in a P re ss , 1 9 9 5 ) . E ly ’ s re v is io n ism g o e s 

fu r th e r th a n th a t o f  F iss . W rit in g  in  th e v e in o f  

re c e n t sc h o la rsh ip , w h ic h re je c ts th e o ld e r v ie w  

o f  th e tu m -o f- th e -c e n tu ry C o u rt a s a m e re p ro

p o n e n t o f  S o c ia l D a rw in ism a n d la isse z - fa ire , 

E ly  se e s F u lle r a s sk i l l fu l ly  g u id in g i t  th ro u g h a 

p e r io d o f  p ro fo u n d tra n s it io n . A lth o u g h p o li t i 

c a l a n d e c o n o m ic c o n se rv a tiv e s d e v o te d to  

p ro p e r ty r ig h ts , l im ite d g o v e rn m e n t, a n d s ta te 

a u to n o m y— th e d o m in a n t v a lu e s o f  th e ir t im e—  

F u lle r a n d h is l ik e -m in d e d c o lle a g u e s u p h e ld 

m o st o f  th e re g u la to ry le g is la t io n b ro u g h t b e

fo re th e m . T h e F u lle r C o u rt, E ly  a rg u e s , a c c o m

m o d a te d th e n e e d s o f  b o th th e e m e rg in g in 

d u s tr ia l so c ie ty a n d th e e m e rg in g a d m in is tra

t iv e s ta te , p ro p e ll in g th e C o u rt in to  i ts m o d e m 

ro le in  th e p ro c e ss . In  “ T h e C o n s titu t io n in  th e 

S u p re m e C o u rt: T h e P ro te c tio n o f  E c o n o m ic 

In te re s ts , 1 8 8 9 -1 9 1 0 ,”  5 2  U n ive rs ity o f  C h ica g o 

L a w  R ev iew 3 2 4 (1 9 8 5 ) , D a v id P . C u rr ie se e s 

n o t b a la n c in g b u t in c o n s is te n c y . C u rr ie g iv e s 

th e F u lle r C o u rt a m ix e d re v ie w , f in d in g  th a t i t  

w a s n o t g e n e ra l ly h o s ti le to  g o v e rn m e n ta l a u

th o r i ty , c o n s tru in g i t  b o th b ro a d ly a n d n a rro w ly 

to  p ro te c t e c o n o m ic in te re s ts . M o st s ta te re g u

la t io n s o f  b u s in e ss w e re in  fa c t u p h e ld , a n d th e 

p ro te c tio n o f  th e C o n tra c t C la u se w a s s ig n if i

c a n tly c u r ta i le d . “ T h e e c o n o m ic d e c is io n s o f  

th e F u lle r y e a rs ,”  C u rr ie o b se rv e s , “ w e re n o t 

c h a ra c te r iz e d b y  g re a t re sp e c t fo r  p re c e d e n t 

. . . [o r  b y ] a m e tic u lo u s c o n c e rn fo r  p e rsu a

s iv e re a so n in g”  (3 8 7 -8 8 ) . L ik e  E ly , Je f f re y B . 

M o rr is se e s th e C o u rt a s a d a p tin g , b u t h e n o te s 

o n ly  in te r im  su c c e ss . In  “ T h e E ra o f  M e lv i l le  

W e sto n F u lle r ,”  1 9 8 1 Y ea rb o o k o f  th e S u p rem e 

C o u r t H isto r ica l S o c ie ty 3 7 , M o rr is c h a ra c te r

iz e s th e F u lle r e ra , p ro v id e s b r ie f p ro f i le s o f  th e 

m e m b e rs o f  th e C o u rt, a n d p ra ise s th e C h ie f 

Ju s tic e a s a p re s id in g o f f ic e r a n d ju d ic ia l a d

m in is tra to r . In  f ie ld s su c h a s g o v e rn m e n ta l re g u

la t io n o f  th e e c o n o m y a n d ra c e re la t io n s , M o r 

r is c o n c lu d e s , th e C o u rt re sp o n d e d to n e w 

fo rc e s , a d a p te d to  a n e w ro le fo c u s in g o n p u b

l ic  la w , a n d w a s n o t o u t o f  l in e  w ith  th e p o li t ic a l 

b ra n c h e s— b u t m a d e d e c is io n s th a t w o u ld n e e d 

to  b e re v e rse d .

T h e F u lle r C o u rt is b e s t k n o w n fo r  th e d e

v e lo p m e n t o f  e c o n o m ic su b s ta n tiv e d u e p ro

c e ss , a n d th e c a se th a t h a s lo n g b e e n th e p iv o t 

o f  in te rp re ta tio n is L o ch n er v . N ew Y o rk , 1 9 8 

U .S . 4 5  (1 9 0 5 ) . T h e tra d it io n a l v ie w  o f  th e r ise
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o f su b s ta n tiv e d u e p ro c e ss is p re se n te d in  

w o rk s su c h a s B e n ja m in R . T w iss , L aw yers  an d  

th e  C on stitu tion : H ow  L aissez  F aire  C am e  to  

th e  S u p rem e  C ou rt  (P r in c e to n , N J: P r in c e to n 

U n iv e rs ity P re ss , 1 9 4 2 ) , a n d A rn o ld M .  P a u l, 

C on serva tive  C risis  an d  th e  R u le  of  L aw :  A tti

tu d es  of  B ar  an d  B en ch , 1887-1895  ( I th a c a , 

N Y :  C o rn e ll U n iv e rs ity P re ss fo r  th e A m e r ic a n 

H is to r ic a l A sso c ia t io n , 1 9 6 0 ) . T w iss e x a m in e s 

th e ro le o f  le a d in g la w y e rs , re p re se n tin g b u s i

n e ss c l ie n ts , in  m e ta m o rp h o s in g th e id e o lo g y 

o f  la isse z - fa ire in to le g a l te rm s a n d c o n s ti tu

t io n a l d o c tr in e s w h ic h re c e p tiv e ju d g e s tu rn e d 

in to  th e la w  o f  th e la n d ; P a u l a rg u e s th a t in  th e 

1 8 9 0 s th e ju d ic ia ry re v o lu t io n iz e d A m e r ic a n 

c o n s ti tu t io n a lism w ith  a m a ss iv e in te rv e n tio n 

in  p o lic y m a k in g o n b e h a lf o f  p ro p e r ty r ig h ts 

a n d so c ia l o rd e r . R ic h a rd C . C o rtn e r , T h e  Iron  

H orse  an d  th e  C on stitu tion : T h e  R ailroad s  an d  

th e  T ran sform ation  of  th e  F ou rteen th  A m en d 

m en t  (W e s tp o r t, C T : G re e n w o o d P re ss , 1 9 9 3 ) , 

p ro v id e s fu r th e r b a c k g ro u n d o n su b s ta n tiv e 

d u e p ro c e ss , a n d Ja m e s W . E ly , J r ., “ T h e F u lle r 

C o u rt a n d T a k in g s Ju r isp ru d e n c e ,”  1 9 9 6 YXWVUTSRQPONMLKJIHGFEDCBAJo u r

n a l o f  S u p rem e C o u r t H isto ry , v o l. 2 , 1 2 0 , a r

g u e s th a t th e F u lle r C o u rt’ s su p p o r t o f  e c o

n o m ic l ib e r ty re s te d n o t o n ly  o n i ts in te rp re ta

t io n  o f  th e D u e P ro c e ss C la u se b u t a lso o n i ts 

m o re e n d u r in g a p p lic a tio n o f th e T a k in g s 

C la u se . P a u l K e n s , in  Ju d ic ia l P ow er  an d  R e 

form  P olitics: T h e  A n atom y  of  IHGFEDCBALochner v . New 

York (L a w re n c e : U n iv e rs ity P re ss o f  K a n sa s , 

1 9 9 0 ) , h a s p ro d u c e d a d e ta i le d s tu d y o f  th e fa

m o u s c a se , in c lu d in g a n a sse ssm e n t o f  c o n

d it io n s in  th e b a k in g in d u s try— w h ic h th e 

C o u rt p re su m e d to u n d e rs ta n d— th e la b o r 

re fo rm m o v e m e n t, th e id e o lo g y a n d p o li t ic s o f  

th e e ra , th e c o n s ti tu t io n a l d o c tr in e s o f  th e d e

c is io n , a n d th e ir re p u d ia tio n a n d c o n te m p o ra ry 

re a p p e a ra n c e .

T h e re is n o w  a c o n s id e ra b le b o d y o f  re v i

s io n is t sc h o la rsh ip o n th e L o ch n er e ra . A n  

e a r ly e x a m p le is  C h a r le s W . M c C u rd y , “ Ju s tic e 

F ie ld a n d th e Ju r isp ru d e n c e o f  G o v e rn m e n t- 

B u s in e ss R e la tio n s : S o m e P a ra m e te rs o f  

L a isse z -F a ire C o n s titu t io n a lism , 1 8 6 3 -1 8 9 7 ,”  6 1 

Jo u rn a l o f A m er ica n H isto ry 9 7 0 (1 9 7 5 ) . T h e 

ju r isp ru d e n c e o f  su b s ta n tiv e d u e p ro c e ss w a s 

n o t m e re ly o r th o d o x S o c ia l D a rw in ism in v o k e d 

o n b e h a lf o f  th e r ic h , M c C u rd y a rg u e s , b u t a 

c o h e re n t a tte m p t to  b a la n c e th e in te rn a l ly c o n

tra d ic to ry p o s it io n s o f  m a n y in te re s ts th a t fa

v o re d g o v e rn m e n ta l p ro m o tio n o f  b u s in e ss b u t 

o p p o se d g o v e rn m e n ta l re g u la t io n ; i t  u lt im a te ly 

fa i le d n o t b e c a u se i t  w a s o n e -s id e d in  i ts o w n 

t im e , b u t b e c a u se i t  w a s n o t a d a p ta b le to  ra p

id ly  c h a n g in g so c io e c o n o m ic c o n d it io n s . 

M c C u rd y’ s “ T h e R o o ts o f  ‘ L ib e r ty  o f  C o n tra c t’  

R e c o n s id e re d : M a jo r P re m ise s in  th e L a w  o f  

E m p lo y m e n t, 1 8 6 7 -1 9 3 7 ,”  1 9 8 4 Y ea rb o o ko fth e 

S u p rem e C o u r t H isto r ica l S o c ie ty 2 0 , f in d s a 

d is t in c t io n b e tw e e n th e s ta tu s o f le g is la t io n 

d e s ig n e d to p ro te c t p u b lic h e a lth a n d sa fe ty 

a n d th a t d e s ig n e d to e n h a n c e th e b a rg a in in g 

p o s it io n o f  w o rk e rs . H o w a rd G il lm a n m a k e s a 

s im ila r p o in t in  T h e  C on stitu tion  B esieged : T h e  

R ise  an d  D em ise  of  L och n er  E ra  P olice  P ow 

ers  Ju risp ru d en ce  (D u rh a m , N C : D u k e U n iv e r

s ity  P re ss , 1 9 9 3 ) , a rg u in g th a t f ro m  th e fo u n d

in g  th e re w a s a c o n s ti tu t io n a l tra d it io n th a t p e r

m itte d g e n e ra l w e lfa re le g is la t io n b u t p ro h ib

i te d c la ss o r sp e c ia l in te re s t le g is la t io n . 

L o ch n er-e ra . ju d g e s w e re n o t s im p ly w rit in g  re

a c tio n a ry p o lic y p re fe re n c e s in to th e la w , 

G il lm a n m a in ta in s , b u t s ti l l  o p e ra tin g in  th a t tra

d it io n  a t a t im e w h e n c h a n g in g so c io e c o n o m ic 

c o n d it io n s m a d e i t  n o lo n g e r n e u tra l b u t in  fa c t 

b ia se d to w a rd s th e a f f lu e n t c la ss . M a ry  

C o rn e lia P o rte r , “ T h a t C o m m e rc e S h a ll B e F re e : 

A  N e w  L o o k  a t th e O ld  L a isse z -F a ire C o u rt,”  

1 9 7 6 S u p rem e C o u r t R ev iew 1 3 5 , is a n e a r ly 

a rg u m e n t th a t d e c is io n s in  th e la te n in e te e n th 

a n d e a r ly tw e n tie th c e n tu r ie s w e re fa r f ro m  u n i

fo rm ly  p ro -b u s in e ss a n d a n ti- re g u la to ry ; w h e re 

th e C o u rt u se d su b s ta n tiv e d u e p ro c e ss a g a in s t 

th e s ta te s i t  w a s to a c h ie v e u n ifo rm n a tio n a l 

c o m m e rc ia l ru le s in d isp e n sa b le fo r  in v e s tm e n t 

a n d e c o n o m ic g ro w th . M e lv in  I . U ro fsk y , 

“ M y th  a n d R e a li ty : T h e S u p re m e C o u rt a n d 

P ro te c tiv e L e g is la t io n in  th e P ro g re ss iv e E ra ,”  

1 9 8 3 Y ea rb o o k o f th e S u p rem e C o u r t H isto r i

ca l S o c ie ty 5 3 , p ro v id e s fu r th e r e v id e n c e th a t 

L o ch n er a n d a re la t iv e ly sm a ll n u m b e r o f  l ik e  

c a se s w e re n o t ty p ic a l o f S u p re m e C o u rt 

d e c is io n m a k in g in  th e P ro g re ss iv e E ra , a n d th a t 

th e C o u rt g e n e ra l ly u p h e ld e x e rc ise s o f  th e p o

l ic e p o w e r to  p ro te c t th e in te re s ts o f  w o rk e rs . 

M ic h a e l L e s B e n e d ic t’ s “ L a isse z -F a ire a n d L ib 

e r ty : A  R e -E v a lu a tio n o f  th e M e a n in g a n d O ri

g in s o f  L a isse z -F a ire C o n s titu t io n a lism ,”  3  L a w  

a n d H isto ry R ev iew 2 9 3 (1 9 8 5 ) , h a s a lso b e e n 

in f lu e n tia l, a n d M a ry  C o rn e lia P o rte r ta k e s s to c k
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A lth o u g h th e re w a s w id e sp re a d m il i ta n c y in  th e la b o r m o v e m e n t, su c h a s th is 1 9 1 3 d e m o n s tra t io n o f  th e I .W .W , 

in  S e a tt le , th a t m il i ta n c y w a s m u te d w ith  re sp e c t to c o n se rv a tiv e ju d ic ia l d e c is io n s , p ro b a b ly b e c a u se o f  w id e 

re sp e c t fo r  th e ju d ic ia l ro le a s g u a rd ia n o f  l ib e r ty  a n d p ro p e r ty , a s w e ll a s ju d ic ia l re sp o n s iv e n e ss to  th e n e e d s o f  

P ro g re ss iv e g ro u p s .

in  YXWVUTSRQPONMLKJIHGFEDCBA“ L o ch n er a n d C o m p a n y : R e v is io n ism R e v is

i te d ,”  in  L ib erty , P rop erty , an d  G overn m en t: 

C on stitu tion a l In terp reta tion  B efore  th e  N ew  

D ea l, E lle n F ra n k e l P a u l a n d H o w a rd D ic k m a n , 

e d s . (A lb a n y : S ta te U n iv e rs ity o f  N e w Y o rk  

P re ss , 1 9 8 9 ) . P a u l K e n s h a s c h a lle n g e d th e re

v is io n is t in te rp re ta tio n in  tw o  a r t ic le s , “ L o ch n er 

v . N ew Y o rk '. R e h a b il i ta te d a n d R e v ise d , b u t 

S ti l l  R e v ile d ,”  1 9 9 5 Jo u rn a l o f  S u p rem e C o u r t 

H isto ry 3 1 , a n d “ T h e S o u rc e o f  a M y th : P o lic e 

P o w e rs o f  th e S ta te s a n d L a isse z F a ire C o n s ti

tu t io n a l ism , 1 9 0 0 -1 9 3 7 ,”  3 5 A m er ica n Jo u rn a l 

o f L eg a l H isto ry 7 0 (1 9 9 1 ) . M a n y re g u la t io n s 

m a y h a v e b e e n u p h e ld , K e n s a rg u e s , b u t th e 

C o u rt h e ld to  th e p r in c ip le th a t th e s ta te’ s p o w e r 

to  in te rv e n e in  e c o n o m ic a n d so c ia l a f fa irs w a s 

n a rro w ly l im ite d , a n d th e le g is la t io n th a t p a sse d 

m u ste r h a d to  b e o n i ts te rm s .

A la n  F u rm a n W e stin w rite s in  th e p ro g re s

s iv e tra d it io n in  “ T h e S u p re m e C o u rt, th e P o p u

l is t  M o v e m e n t, a n d th e C a m p a ig n o f  1 8 9 6 ,”  1 5 

Jo u rn a l o f  P o lit ics 3  (1 9 5 3 ) , w h e re h e re c o u n ts 

p o p u lis t o p p o s it io n to c o n se rv a tiv e d e c is io n s 

a s a c a m p a ig n issu e in 1 8 9 6 . T a k in g a m u c h 

lo n g e r v ie w  f ro m  a m u c h la te r v a n ta g e p o in t, 

h o w e v e r , W il l ia m  G . R o ss in  A  M u ted  F u ry: 

P op u lists , P rogressives, an d  L ab or  U n ion s  

C on fron t th e  C ou rts, 1890-1937  (P r in c e to n , 

N J: P r in c e to n U n iv e rs ity P re ss , 1 9 9 4 ) , se e s se v

e ra l fa c to rs m u tin g th e m ili ta n c y o f  th e se g ro u p s 

in  o p p o s it io n to th e ju d ic ia ry , in c lu d in g w id e 

re sp e c t fo r  th e ju d ic ia l ro le a s g u a rd ia n o f  l ib 

e r ty a n d p ro p e r ty , b u t a lso ju d ic ia l re sp o n s iv e

n e ss to th e ir n e e d s .

In  a c o n te m p o ra ry a sse ssm e n t, W il l ia m  E . 

W a lz , “ C h ie f Ju s tic e F u lle r , th e In d iv id u a lis t o n 

th e B e n c h ,”  IQ  M a in e L a w  R ev iew 7 7 (1 9 1 7 ) , 

fo u n d F u lle r’ s d e f in in g c h a ra c te r is t ic to  b e h is
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b e lie f in  in d iv id u a lism . T h e p o p u la r so v e re ig n ty 

o f f re e in d iv id u a ls , W a lz c o n c lu d e s , w a s o f  

h ig h e r v a lu e to  F u lle r th a n n a tio n a l so v e re ig n ty . 

W ith o u t p a u s in g to  c o n s id e r th e lo g ic a l p ro b

le m s in h e re n t in  su c h a fo rm u la tio n , w e m a y 

n o te th a t i t  w a s in  th e e c o n o m ic f ie ld  th a t th e 

f re e p la y o f  in d iv id u a lism w a s m o st h ig h ly  

to u te d , o n th e b a s is o f  a f i rm  b e lie f in  th e sa n c

t i ty  o f  th e f re e m a rk e t. S te p h e n A .  S ie g e l th u s 

p ro v id e s a k e y to  u n d e rs ta n d in g th e fa te o f  th e 

F u lle r C o u rt in  “ U n d e rs ta n d in g th e YXWVUTSRQPONMLKJIHGFEDCBAL o ch n er E ra : 

L e sso n s f ro m  th e C o n tro v e rsy o v e r R a ilro a d 

a n d U ti l i ty  R a te R e g u la tio n ,”  7 0 V irg in ia  L a w  

R ev iew 1 8 7 (1 9 8 4 ) , w h e re h e sh o w s h o w  th e 

le g a l d o c tr in e s d e v ise d w ith  re fe re n c e to  a f re e 

m a rk e t b e c a m e le ss a n d le ss w o rk a b le a s th e 

n a tu re o f  th a t m a rk e t c h a n g e d .

W illiam  H ow ard  T aft

W h a te v e r th e ir p ro sp e c ts in  th e lo n g e r ru n , 

F u lle r’ s p r in c ip le s w e re a liv e a n d w e ll in  th e 

so c ia l p h ilo so p h y o f  W ill ia m  H o w a rd T a f t. In  

L ib erty  U n d er  L aw : A n  In terp reta tion  of  th e  

P rin cip les  of  O u r  C on stitu tion a l G overn m en t 

(N e w  H a v e n , C T : Y a le U n iv e rs ity P re ss , 1 9 2 2 ) , 

T a f t e x p re sse d h is fa ith  in  in d iv id u a lism , sk e p

t ic ism  o f  to o m u c h d e m o c ra c y , a n d b e lie f in  a 

l im ite d v e n u e fo r  g o v e rn m e n ta l a c tio n o n b e

h a lf o f  th e c o m m u n ity . M u c h e a r l ie r , in  “ T h e 

R ig h t o f  P r iv a te P ro p e r ty ,”  3 M ich ig a n L a w  

Jo u rn a l 2 1 5 (1 8 9 4 ) , T a f t h a d e v e n m o re fo rc e

fu l ly  e x to l le d th e h e r ita g e o f  l ib e r ty a n d p ro p

e r ty , sa c re d a n d c o e q u a l v a lu e s th a t m u st b e 

p ro te c te d a g a in s t “ th e g u s ty a n d u n th in k in g 

p a ss io n s o f  te m p o ra ry m a jo r it ie s”  (2 1 8 ) . T h e 

p ro f i t  m o tiv e is w h a t sp u rs th e d e v e lo p m e n t o f  

c iv i l iz a t io n , a n d th e re g u la to ry a tta c k o n c o r

p o ra te c a p ita l is a th re a t to th e so c ia l fa b r ic . 

T h e re so r t o f  th e w e a lth y to  th e c o u r ts fo r  p ro

te c t io n o f  th e se c o n s ti tu t io n a l r ig h ts a g a in s t 

th e d e p re d a tio n s o f  th e so v e re ig n m a jo r ity is 

“ a n a p p e a l b y  th e w e a k a g a in s t th e u n ju s t a g

g re ss io n o f  th e s tro n g”  (2 3 2 ) . T h e sp e c tre fo r  

T a f t w a s th a t o f  so c ia l ism , a n d h e e x p re sse d 

m isg iv in g s a b o u t la b o r u n io n s a s w e ll. H e d e

te c te d a s la c k e n in g o f  re so lv e to p ro te c t th e 

r ig h ts o f  l ib e r ty  a n d p ro p e r ty a g a in s t th e c la im s 

o f  th o se w h o d o m a n u a l la b o r , a n d h e a rg u e d 

th a t sh o r ts ig h te d u n io n le a d e rs fa i l  to u n d e r

s ta n d th a t p ro te c tio n o f  p ro p e r ty r ig h ts is u lt i 

m a te ly in  th e in te re s t o f  th e w o rk in g c la ss . In  

“ T h e L a b o r D e c is io n s o f  C h ie f Ju s tic e T a f t,”  7 8 

U n ive rs ity o f P en n sy lva n ia L a w R ev iew 5 8 5 

(1 9 3 0 ) , A lp h e u s T . M a so n in  a sy m p a th e tic a c

c o u n t c re d its T a f t— a s s ta te a n d lo w e r fe d e ra l 

ju d g e , P re s id e n t, p r iv a te c it iz e n , a n d C h ie f Ju s

t ic e— w ith  h a v in g m o re in f lu e n c e o n th e sh a p

in g o f  la b o r la w  th a n a n y o n e e lse . W h ile a c

k n o w le d g in g th a t T a f t’ s d e c is io n s a lm o s t a l

w a y s w e n t a g a in s t la b o r , M a so n se e s h is a p

p ro a c h a s e v e n h a n d e d , re c o g n iz in g la b o r r ig h ts 

b u t g u a rd in g a g a in s t le g it im a te la b o r e v ils . 

S ta n le y I . K u tle r a d o p ts a s im ila r v ie w  in  tw o  

a r t ic le s . In  “ L a b o r , th e C la y to n A c t, a n d th e 

S u p re m e C o u rt,”  3  L a b o r H isto ry 1 9 (1 9 6 2 ) , h e 

a c k n o w le d g e s th a t th e T a f t C o u rt w o u ld n o t 

c o n s tru e th e C la y to n A c t to  fa v o r th e in te re s ts 

o f  la b o r , b u t n o te s th a t th e s ta tu te w a s su re ly 

a m b ig u o u s . K u tle r a lso sh o w s in  “ C h ie f Ju s

t ic e T a f t, Ju d ic ia l U n a n im ity , a n d L a b o r : T h e 

C o ro n a d o C a se , 2 4 H isto r ia n 6 8 (1 9 6 1 ) , th a t 

n o t o n ly  B ra n d e is b u t T a f t in d u c e d a m a jo r ity 

o f  th e C o u rt to  g iv e o rg a n iz e d la b o r so m e re l ie f 

f ro m  a p p lic a tio n o f  th e S h e rm a n A n titru s t A c t 

to  s tr ik e s , in  U n ited M in e W o rkers v . C o ro n a d o 

C o a l C o ., 2 5 9 U .S . 3 4 4 (1 9 2 2 ) , a n d C o ro n a d o 

C o a l C o . v . U n ited M in e W o rkers , 2 6 8 U .S . 2 9 5 

(1 9 2 5 ) .

T h e s ta n d a rd b io g ra p h y o f  T a f t is s ti l l  H e n ry 

F . P r in g le , T h e L ife an d  T im es of  W illiam  

H ow ard  T aft, 2  v o l. (N e w  Y o rk :  F a rra r &  R in e h a r t, 

1 9 3 9 ) . B a se d o n u n re s tr ic te d a c c e ss to  T a f t’ s 

v o lu m in o u s p a p e rs , th is “ a u th o r iz e d b u t n o t 

o f f ic ia l ”  ( I ,  v i i)  a c c o u n t fo c u se s o n T a f t’ s c h a r

a c te r a n d p e rso n a li ty— o u tw a rd ly jo l ly  b u t o f 

te n to r tu re d . H is o p in io n s in  a fe w  m a jo r c a se s 

a re d e sc r ib e d b u t n o t su b je c te d to c lo se le g a l 

a n a ly s is . T a f t’ s tro u b le d p sy c h e is p ro b e d m o re 

d e e p ly b y Ju d ith Ic k e A n d e rso n in  W illiam  

H ow ard  T aft:  A n  In tim ate  H istory  (N e w  Y o rk : 

W .W . N o rto n , 1 9 8 1 ) . A n d e rso n c o v e rs T a f t’ s 

l i fe  o n ly  th ro u g h h is p re s id e n c y b u t b u ild s o n 

P r in g le’ s in s ig h ts b y  fo c u s in g o n h is “ c o m p le x 

p sy c h o lo g ic a l m a k e -u p a n d in t im a te p e rso n a l 

h is to ry”  (1 4 ) to  sh e d n e w l ig h t o n h is p e rso n

a li ty  a n d b e h a v io r . P a o lo E . C o le tta h a s w ritte n 

T h e P resid en cy of W illiam  H ow ard  T aft 

(L a w re n c e : U n iv e rs ity P re ss o f  K a n sa s , 1 9 7 3 ) 

a n d a lso c o m p ile d W illiam  H ow ard  T aft:  A  B ib 

liograp h y  (W e s tp o r t, C T : M e c k le r , 1 9 8 9 ) , a c o m

p ila t io n o f  w o rk s b y a n d a b o u t T a f t th a t e m -
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p h a s iz e s h is p re s id e n c y b u t a lso h a s m a te r ia l 

o n h is c h ie f ju s t ic e sh ip a n d p e rso n a l c h a ra c

te r is t ic s .

T a f t is w id e ly  p ra ise d a s a n a b le a d m in is tra

to r a n d e f fe c tiv e p ro p o n e n t o f  ju d ic ia l re fo rm , 

a n d h e w a s in  h is e le m e n t p la y in g th o se ro le s 

a s C h ie f Ju s tic e . Je f f re y B . M o rr is’ s , “ W h a t 

H e a v e n M u st B e L ik e : W ill ia m  H o w a rd T a f t a s 

C h ie f Ju s tic e , 1 9 2 1 -3 0 ,”  1 9 8 3 YXWVUTSRQPONMLKJIHGFEDCBAY ea rb o o k o f th e 

S u p rem e C o u r t H is to r ica l S o c ie ty 8 0 , fo c u se s 

o n T a f t a s ju d ic ia l a d m in is tra to r , in c lu d in g h is 

a tte m p ts to  m a ss th e C o u rt in  fa v o r o f  c o n se r

v a tiv e o u tc o m e s . In  “ C h ie f Ju s tic e T a f t a n d th e 

L o w e r C o u rt B u re a u c ra c y : A  S tu d y in  Ju d ic ia l 

A d m in is tra t io n ,”  2 4 Jo u rn a l o f P o lit ics 4 5 3 

(1 9 6 2 ) , W a lte r F . M u rp h y d isc u sse s T a f t’ s e f

fo r ts to  p ro m o te te a m w o rk in  th e fe d e ra l ju d i

c ia ry— p e rh a p s b e s t d e sc r ib e d a s lo w e r c o u r t 

su p p o r t o f  S u p re m e C o u rt ru l in g s— b y w o rk 

in g  fo r  ju d ic ia l re fo rm , e sp e c ia l ly th e c re a tio n 

o f  th e Ju d ic ia l C o n fe re n c e in  th e Ju d ic ia ry A c t 

o f  1 9 2 2 , a n d b y  a tte m p tin g to  in f lu e n c e ju d ic ia l 

a p p o in tm e n ts . S e e a lso M u rp h y’ s “ M a rsh a l

in g  th e C o u rt: L e a d e rsh ip , B a rg a in in g , a n d th e 

Ju d ic ia l P ro c e ss ,”  2 9  U n ive rs ity o f  C h ica g o L a w  

R ev iew 6 4 0 (1 9 6 2 ) . B e fo re tu rn in g to  m o re c o n

tro v e rs ia l p u rsu its , K e n n e th W . S ta rr w ro te 

“ W ill ia m  H o w a rd T a f t: T h e C h ie f Ju s tic e a s Ju

d ic ia l A rc h ite c t,”  6 0 U n ive rs ity o f C in c in n a ti 

L a w R ev iew 9 6 3 (1 9 9 2 ) , in  w h ic h h e p ra ise s 

T a f t fo r  p ro v id in g e x e c u tiv e d ire c tio n to  a n in 

e f f ic ie n t a n d b a c k lo g g e d fe d e ra l ju d ic ia ry ( in  

th e p ro c e ss b re a k in g th e tra d it io n th a t th e C h ie f 

Ju s tic e d id  n o t lo b b y C o n g re ss ) . T a f t se c u re d 

p a ssa g e o f  th e Ju d g e s’ B il l  o f  1 9 2 5 , a llo w in g 

th e S u p re m e C o u rt e f fe c tiv e d isc re tio n o v e r i ts 

d o c k e t, w h e re u p o n i ts b a c k lo g w a s e l im in a te d . 

T h e S u p re m e C o u rt c o u ld fo c u s e x c lu s iv e ly o n 

la rg e r q u e s tio n s , a n d th e C o u rts o f A p p e a l 

g a in e d s ta tu re a s th e f in a l a u th o r ity in  a g re a te r 

n u m b e r o f  c a se s . T a f t a lso se c u re d a p p ro v a l 

fo r  a n e w S u p re m e C o u rt b u ild in g (w h ic h h e 

n e v e r sa w ) a n d lo b b ie d fo r  s im p le r ru le s o f  c iv i l  

p ro c e d u re . T a f t e x p la in e d th e re fo rm s ta tu te in  

“ T h e Ju r isd ic t io n o f  th e S u p re m e C o u rt u n d e r 

th e A c t  o f  F e b ru a ry 1 3 ,1 9 2 5 ,”  3 5 Y a le L a w  Jo u r

n a l 1 (1 9 2 5 ) , a n d F e lix F ra n k fu r te r a n d Ja m e s 

M .  L a n d is p ro v id e a c o n te m p o ra ry e v a lu a tio n 

o f  h is ju d ic ia l re fo rm s in  T h e B u sin ess  o f  th e  

S u p rem e  C ou rt  (N e w  Y o rk : M a c m il la n , 1 9 2 7 ) . 

T a f t w e ll u n d e rs to o d th a t e f f ic ie n t— a n d c o r

re c t— ju d ic ia l d e c is io n m a k in g d e p e n d e d o n 

h a v in g th e r ig h t ju d g e s o n  th e b e n c h . A le x a n d e r 

M .  B ic k e l, “ M r. T a f t R e h a b il i ta te s th e C o u rt,”  

7 9 Y a le L a w  Jo u rn a l 1 (1 9 6 9 ) d isc u sse s P re s i

d e n t T a f t’ s S u p re m e C o u rt a p p o in tm e n ts , a n d 

W a lte r F . M u rp h y’ s “ In  H is O w n Im a g e : M r.  

C h ie f Ju s tic e T a f t a n d S u p re m e C o u rt A p p o in t

m e n ts ,”  1 9 6 1 S u p rem e C o u r t R ev iew 1 5 9 , re

c o u n ts C h ie f Ju s tic e T a f t’ s a c t iv e ro le in  in f lu 

e n c in g n o m in a tio n s to  h is C o u rt a s v a c a n c ie s 

o c c u rre d .

In  h is su rv e y o f  th e c o n s ti tu t io n a l d e c is io n s 

o f  th e T a f t y e a rs , “ T h e C o n s titu t io n in  th e S u - 

p re m e C o u rt: 1 9 2 1 -1 9 3 0 ,” D u ke L a w  Jo u r

n a l 6 5 , D a v id P . C u rr ie f in d s th a t th e v ie w s o f  

th e C o u rt w e re th e v ie w s o f  T a f t. T h e C h ie f 

Ju s tic e w a s in  th e m in o r ity in  o n ly  a v e ry fe w  

c o n s ti tu t io n a l c a se s , h e n o te s , a n d d isse n te d 

o n ly o n c e , in  A d k in s v . C h ild ren’s H o sp ita l, 

2 6 1 U .S . 5 2 5 (1 9 2 3 ) . Issu e s o f  n a tio n a l p o w e r 

a n d th e fe d e ra l b a la n c e , a s w e ll a s issu e s o f  

l ib e r ty  a n d p ro p e r ty r ig h ts , w e re c e n tra l in  th a t 

e ra . In  “ C h ie f Ju s tic e T a f t, N a tio n a l R e g u la

t io n , a n d th e C o m m e rc e P o w e r,”  5 1 Jo u rn a l o f 

A m er ica n H isto ry 6 5 1 (1 9 6 5 ) , S ta n le y I .  K u tle r 

a rg u e s th a t T a f t’ s b ro a d in te rp re ta tio n o f  th e 

n a tio n a l c o m m e rc e p o w e r is th e o n e a sp e c t o f  

h is ju r isp ru d e n c e th a t h a s e n d u re d , a n d th a t i t  

p ro v id e d a n im p o r ta n t l in e  o f  p re c e d e n t fo r  th e 

c o n s ti tu t io n a l re v o lu t io n th a t b e g a n in  1 9 3 7 . 

R o b e rt C . P o s t’ s “ C h ie f Ju s tic e W ill ia m  H o w a rd 

T a f t a n d th e C o n c e p t o f  F e d e ra l ism ,”  9  C o n sti

tu tio n a l C o m m en ta ry 1 9 9 (1 9 9 2 ) , re je c ts th e 

s im p lis t ic n o tio n o f  fe d e ra l ism a s th e issu e o f  

n a tio n a l v e rsu s s ta te p o w e r. P o s t e la b o ra te s 

fo u r s tra n d s o f  th e c o n c e p t o f  fe d e ra l ism a n d 

d ra w s a su b tle a n d c o m p le x p o r tra it o f  T a f t a n d 

h is v a lu e s in  th e p ro c e ss . T a f t’ s p o s it io n s in  

re la t io n to  th o se o f  th e F o u r H o rse m e n o n th e 

o n e h a n d a n d H o lm e s a n d B ra n d e is o n th e o th e r 

a re r ic h ly  n u a n c e d , P o s t a rg u e s , a n d h is o v e ra l l 

s ta n c e o f  in d iv id u a lis t ic n a tio n a lism is re m in is

c e n t o f— su rp r ise— Ju s tic e W ill ia m  J . B re n n a n .

S ta n le y I . K u tle r w ro te a n o th e r , s l ig h tly  

e a r l ie r a r t ic le o n T a f t th a t w a s le ss c h a r ita b le 

th a n th e o n e a lre a d y n o te d . In  “ C h ie f Ju s tic e 

T a f t a n d th e D e lu s io n o f  Ju d ic ia l E x a c tn e ss—  

A  S tu d y in  Ju r isp ru d e n c e ,”  4 8 V irg in ia L a w  

R ev iew 1 4 0 7 (1 9 6 2 ) , h e a rg u e s th a t in  a d d it io n 

to  h is p o li t ic a l a n d e c o n o m ic c o n se rv a tism , T a f t 

e x h ib ite d a ju r isp ru d e n tia l p o s tu re o f  b e lie f in
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C o n s titu t io n a l sc h o la r D a v id P . C u rr ie h a s fo u n d th a t th e v ie w s o f  th e T a f t C o u rt (p ic tu re d ) w e re th e v ie w s o f  

W ill ia m  H . T a f t. T h e C h ie f Ju s tic e w a s in  th e m in o r ity  in  o n ly  a v e ry fe w  c o n s ti tu t io n a l c a se s , C u rr ie n o te s , a n d 

d isse n te d o n ly o n c e , in  YXWVUTSRQPONMLKJIHGFEDCBAA d k in s v . C h ild ren’s H o sp ita l. S ta n d in g f ro m  le f t to r ig h t a re P ie rc e B u tle r , L o u is D . 

B ra n d e is , G e o rg e S u th e r la n d , a n d E d w a rd S a n fo rd . S itt in g f ro m  le f t  to  r ig h t a re P ie rc e B u tle r , Jo se p h M c K e n n a , 

C h ie f Ju s tic e T a f t, O liv e r W e n d e ll H o lm e s , J r ., a n d Ja m e s C . M c R e y n o ld s .

th e re c e iv e d la w  a n d a se a rc h fo r  lo g ic a l c o n

s is te n c y a n d c e r t i tu d e a s a b a rr ie r a g a in s t 

c h a o s . T h u s h e e sc h e w e d n o v e lty in  th e la w  

a n d so u g h t to e lim in a te v a g u e n e ss w ith  p re

c ise a n d e n d u r in g fo rm u la tio n s . T h e s ta tic a p

p ro a c h w a s d o o m e d , K u tle r c o n c lu d e s ; T a f t 

c re a te d l i t t le  th a t h a s su rv iv e d a n d , i ro n ic a l ly , 

h is m o st n o ta b le in f lu e n c e o n th e la w  m a y b e 

h is d isse n t in  A d k in s v . C h ild ren’s H o sp ita l.

A lp h e u s T h o m a s M a so n p ro v id e s m u c h 

u se fu l in fo rm a tio n a b o u t T a f t, a n d a b o u t h is 

su c c e sso r , H u g h e s , in  h is m a ste r fu l b io g ra p h y 

H arlan  F isk e  S ton e: P illar  of  th e  L aw  (N ew  

Y o rk : V ik in g  P re ss , 1 9 5 6 ; re p r in t, H a m d e n , C T : 

A rc h o n B o o k s , 1 9 6 8 ) . M a so n n e x t p la n n e d a 

sy n th e s iz in g w o rk  o n  th e o f f ic e a n d p o w e rs o f  

th e C h ie f Ju s tic e , c o m p a ra b le to  th e v o lu m e o n 

th e p re s id e n tia l o f f ic e b y h is p re d e c e sso r a s 

M c C o rm ic k P ro fe sso r o f Ju r isp ru d e n c e a t 

P r in c e to n , E d w a rd S . C o rw in . H e b e c a m e so 

in tr ig u e d w ith  th e m a te r ia l h e h a d g a th e re d o n

T a f t, h o w e v e r , th a t h e w ro te in s te a d th e m o st 

im p o r ta n t s tu d y o f h is te n u re o n th e C o u rt: 

W illiam  H ow ard  T aft: C h ief  Ju stice  (N e w  Y o rk : 

S im o n a n d S c h u s te r , 1 9 6 5 ; re p r in t, L a n h a m , M D :  

U n iv e rs ity P re ss o f  A m e r ic a , 1 9 8 3 ) , fo l lo w e d a 

y e a r la te r b y “ C h ie f Ju s tic e T a f t a t th e H e lm ,”  

1 8 V a n d erb ilt L a w  R ev iew 3 6 7 (1 9 6 5 ) . In  th e 

b o o k , a to p ic a l ra th e r th a n n a rra tiv e e x a m in a

t io n o f  th e T a f t c h ie f ju s t ic e sh ip , M a so n p u r

su e s th e c o n n e c tio n b e tw e e n T a f t th e S o c ia l 

D a rw in is t o p p o n e n t o f  so c ia l d e m o c ra c y a n d 

T a f t th e z e a lo u s p ro p o n e n t o f  ju d ic ia l re fo rm , 

f in d in g i t  in  th e p ro p o s it io n th a t a n e f f ic ie n t 

a n d fa ir sy s te m o f  ju s t ic e c o u ld m a k e so c ia l 

re fo rm b o th le ss ju s t i f ie d a n d le ss l ik e ly . T a f t 

w a s th u s h ig h ly e f fe c tiv e b u t fa ta l ly sh o r t

s ig h te d . E x p a n d in g o n th is th e m e in  “ P re s i

d e n t b y  C h a n c e , C h ie f Ju s tic e b y  C h o ic e ,”  5 5 

A m er ica n B a r  A sso c ia tio n Jo u rn a l 3 5 (1 9 6 9 ) , 

M a so n a sse r ts th a t T a f t, w ith F u lle r a n d 

H u g h e s , w a s o n e o f  th e th re e b e s t a d m in is tra
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to rs a m o n g C h ie f Ju s tic e s , w a s a m a ste r fu l a r

c h ite c t a n d re fo rm e r o f  th e ju d ic ia l sy s te m , w ro te 

im p o r ta n t e a r ly c iv i l  l ib e r t ie s d e c is io n s , a n d 

w ro te c o m m e rc e p o w e r d e c is io n s th a t la id  th e 

fo u n d a tio n fo r  th e c o n s ti tu t io n a l re v o lu t io n o f  

1 9 3 7 . O n ly  Jo h n M a rsh a ll r iv a ls h im  in  h is e x

p a n s iv e c o n c e p tio n a n d e f fe c tiv e u se o f  th e 

o f f ic e— y e t T a f t d o e s n o t ra n k a m o n g th e 

g re a t C h ie f Ju s tic e s . Ju s tic e s m u st h a v e “ th e 

a b il i ty  to w e ig h re a l is t ic a l ly th e s tre n g th o f  

th e p o p u la r w il l  a n d i ts c la im s to  p re v a il .”  B e

c a u se o f  h is d e v o tio n to  la isse z - fa ire a n d fe a t 

o f so c ia l d e m o c ra c y , M a so n c o n c lu d e s , T a f t 

(a n d m a n y c o n te m p o ra r ie s ) “ d id  n o t fu l ly  m e e t 

th is te s t”  (3 9 ) .

C h arles  E van s  H u gh es

B y  th e t im e C h a r le s E v a n s H u g h e s b e c a m e 

C h ie f Ju s tic e in  1 9 3 0 , h e h a d a lre a d y b e e n g o v

e rn o r o f  N e w  Y o rk , se rv e d a s a n A sso c ia te Ju s

t ic e o n th e S u p re m e C o u rt (1 9 1 0 -1 9 1 6 ) , ru n fo r  

P re s id e n t o f  th e U n ite d S ta te s , b e e n p re s id e n t 

o f  th e A m e r ic a n B a r A sso c ia t io n , se rv e d a s 

S e c re ta ry o f  S ta te , se rv e d o n th e P e rm a n e n t 

C o u rt o f  In te rn a tio n a l Ju s tic e , a n d w ritte n a 

b o o k a b o u t th e S u p re m e C o u rt. T h e b o o k is 

T h e  S u p rem e  C ou rt  of  th e  U n ited  S ta tes: Its  

F ou n d ation , M eth od s, an d  A ch ievem en ts: A n  

In terp reta tion  (N e w  Y o rk : C o lu m b ia U n iv e rs ity 

P re ss , 1 9 2 8 ; re p r in t 1 9 6 6 ) , a n e x p la n a tio n o f  th e 

S u p re m e C o u rt a n d i ts a c c o m p lish m e n ts , in 

te n d e d fo r  th e la y m a n . D isc u ss io n s o f  H u g h e s’  

se rv ic e a s A sso c ia te Ju s tic e a re a v a ila b le in  

A rth u r M .  A lle n , “ T h e O p in io n s o f  M r.  Ju s tic e 

H u g h e s ,”  1 6 YXWVUTSRQPONMLKJIHGFEDCBAC o lu m b ia L a w  R ev iew 5 6 5 (1 9 1 6 ) , 

a la u d a to ry a c c o u n t, a n d in  a N o te : “ G o v e rn o r 

H u g h e s o n th e B e n c h : C h a r le s E v a n s H u g h e s 

a s A sso c ia te Ju s tic e ,”  8 9 H a rva rd L a w  R ev iew 

9 6 1 (1 9 7 6 ) , w h ic h a rg u e s th a t th e g re a t c h a n g e s 

in  th e C o u rt th a t o c c u rre d d u r in g H u g h e s’  c h ie f 

ju s t ic e sh ip w e re fo re sh a d o w e d b y th e e a r l ie r 

a sso c ia te ju s t ic e sh ip o f  th e m a n w h o h a d b e e n 

a re fo rm g o v e rn o r o f  N e w  Y o rk .

T h e s ta n d a rd b io g ra p h y o f  H u g h e s is s ti l l  

M e rlo  J . P u se y , C h arles  E van s  H u gh es, 2  v o l. 

(N e w  Y o rk : M a c m il la n , 1 9 5 1 ; re p r in t, N e w  Y o rk : 

G a r la n d P u b lish in g , 1 9 7 9 ) . In  p re p a r in g th is 

a u th o r iz e d b io g ra p h y , m o st o f  w h ic h d e a ls w ith  

H u g h e s’  l i fe  a n d c a re e r p r io r to  th e c h ie f ju s

t ic e sh ip , P u se y h a d a c c e ss to th e H u g h e s p a

p e rs a n d in  fa c t b a se d h is a c c o u n t p r im a r i ly o n 

n u m e ro u s in te rv ie w s w ith  H u g h e s a n d o n e x

te n s iv e a u to b io g ra p h ic a l n o te s th a t h e p re p a re d . 

P u se y d isc u sse s h is re la t io n sh ip w ith  H u g h e s 

a n d th e p ro c e ss o f  c o m p o s it io n in  “ T h e H u g h e s 

B io g ra p h y : S o m e P e rso n a l R e f le c tio n s ,”  1 9 8 4 

Y ea rb o o k o f th e S u p rem e C o u r t H isto r ica l 

S o c ie ty 4 5 . T h e b io g ra p h y is u n a b a sh e d ly 

f la tte r in g , c h a ra c te r iz in g H u g h e s a s c o n s is

te n tly b r i l l ia n t, sc ru p u lo u s , p r in c ip le d , f le x ib le , 

a n d s ta te sm a n lik e . P u se y se e s H u g h e s a n d h is 

o p in io n s in  m a jo r N e w  D e a l c a se s a s th e se n

s ib le c e n te r b e tw e e n ju d g e s w h o w o u ld p e tr i fy 

th e C o n s titu t io n a n d p o li t ic ia n s w h o w o u ld 

f lo u t  i t . H u g h e s’  o p in io n s in  c o m m e rc e p o w e r 

c a se s w e re c o n s is te n t th ro u g h o u t, P u se y m a in

ta in s , o n ly  c h a n g in g in  e m p h a s is a s C o n g re ss 

le a rn e d to d ra f t le g is la t io n th a t m e t c o n s ti tu

t io n a l re q u ire m e n ts . T h o m a s R e e d P o w e ll is 

h ig h ly  fa v o ra b le to  th e H u g h e s-P u se y c o lla b o

ra t io n , to  th e b o o k , a n d to  H u g h e s in  “ C h a r le s 

E v a n s H u g h e s ,”  6 7 P o lit ica l S c ien ce Q u a r te r ly 

1 6 1 (1 9 5 2 ) ; fo r a d if fe re n t p e rsp e c tiv e se e 

A lp h e u s T h o m a s M a so n , “ C h a r le s E v a n s 

H u g h e s : A n  A p p e a l to th e B a r o f  H is to ry ,”  6  

V a n d erb ilt L a w R ev iew 1 (1 9 5 2 ) . D a v id J . 

D a n e lsk i a n d Jo se p h S . T u lc h in h a v e e d ite d 

th e H u g h e s m a n u sc r ip t in  T h e  A u tob iograp h i

ca l N otes of C h arles E van s H u gh es (C a m

b r id g e , M A :  H a rv a rd U n iv e rs ity P re ss , 1 9 7 3 ) . 

T h e u n d e rs ta te d p re m ise o f  th is v o lu m e is th a t 

H u g h e s p ro v id e d a m o re b a la n c e d p o r tra it o f  

h im se lf th a n d id  P u se y in  h is g lo ss o n th e n o te s , 

a n d th e e d ito rs a lso c o n tr ib u te th e ir o w n in tro

d u c tio n o f  m o re o b je c tiv e p ra ise . H u g h e s’  p e r

so n a l q u a li t ie s a re th e fo c u s o f  a n a d m ir in g P a u l 

A . F re u n d in  “ C h ie f Ju s tic e C h a r le s E v a n s 

H u g h e s ,”  a se c tio n o f  R ic h a rd B . M o rr is , P a u l 

A .  F re u n d , a n d H e rb e r t W e c h s le r , “ C o lu m b ia n s 

a s C h ie f Ju s tic e s : Jo h n Ja y , C h a r le s E v a n s 

H u g h e s , a n d H a r la n F isk e S to n e ,”  1 9 8 8 Y ea r

b o o k o f th e S u p rem e C o u r t H isto r ica l S o c ie ty 

6 6 ,7 0 .

T h e d e f in in g issu e fo r th e H u g h e s C o u rt 

w a s i ts re la t io n sh ip to P re s id e n t F ra n k l in D . 

R o o se v e lt’ s N e w  D e a l— b e fo re , d u r in g , a n d a f

te r th e C o u rt-p a c k in g c r is is o f  1 9 3 7 . In  T h e  

S u p rem e C ou rt R eb orn  (N e w  Y o rk : O x fo rd 

U n iv e rs ity P re ss , 1 9 9 5 ) ,W iU ia m E .L e u c h te n b u ig 

d ra w s o n e x te n s iv e a rc h iv a l re se a rc h in  th e p a

p e rs a n d d ia r ie s o f  p a r t ic ip a n ts to  p ro v id e a n
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e sp e c ia l ly r ic h c h ro n ic le o f  th e d e v e lo p m e n t o f  

th e C o u rt-p a c k in g p la n in  p re fe re n c e to  m a n y 

a l te rn a tiv e s tra te g ie s , a n d h e a lso a n a ly z e s th e 

d e fe a t o f  th e p la n in  C o n g re ss a n d th e re v o lu

t io n  in  C o u rt d e c is io n m a k in g th a t b e g a n in  1 9 3 7 . 

L e u c h te n b u rg w rite s in  a tra d it io n f lo w in g  f ro m  

su c h w o rk s a s E d w a rd S . C o rw in’ s C on stitu 

tion a l R evo lu tion , L td ; (C la re m o n t, C A : 

C la re m o n t C o lle g e s , 1 9 4 1 ; re p r in t, W e stp o r t, C T : 

G re e n w o o d P re ss , 1 9 7 7 ) , w h ic h se e th e H u g h e s 

C o u rt a s m a k in g m a jo r d o c tr in a l sh if ts s ta r t in g 

in  1 9 3 7 a n d f re q u e n tly c ite p o li t ic a l p re ssu re 

f ro m  P re s id e n t R o o se v e lt a s th e e x p la n a tio n . 

M u c h d isc u ss io n c e n te rs o n th e c o n s is te n c y 

o f  H u g h e s’ p o s it io n th ro u g h th is sh if t . H is 

b io g ra p h e r , a s w e h a v e se e n , f in d s h im  tru e to  

h is p r in c ip le s , u p h o ld in g la te r s ta tu te s o n ly  in  

re sp o n se to  im p ro v e d le g is la t iv e p e r fo rm a n c e ; 

A lp h e u s T h o m a s M a so n , o n th e o th e r h a n d , 

in  T h e  S u p rem e  C ou rt:  P allad iu m  of  F reed om  

(A n n A rb o r : U n iv e rs ity o f  M ic h ig a n P re ss , 

1 9 6 2 ) , a rg u e s th a t H u g h e s w a s m o tiv a te d b y  

e x p e d ie n c y in  sh if t in g h is g ro u n d b u t c a m o u

f la g in g th e sh if t to  p re se rv e th e a p p e a ra n c e o f  

ju d ic ia l s ta b i l i ty . S e e a lso M a so n’ s a c c o u n t o f  

th e C o u rt-p a c k in g e p iso d e a n d u n f la tte r in g 

p o r tra it o f  H u g h e s in T h e S u p rem e C ou rt: 

V eh ic le  of  R evea led  T ru th  or  P ow er  G rou p , 

1930-1937  (B o s to n : B o s to n U n iv e rs ity P re ss , 

1 9 5 3 ) . S a m u e l H e n d e l f in d s m id d le g ro u n d in  

C h arles  E van s  H u gh es  an d  th e  S u p rem e  C ou rt 

(N e w  Y o rk : K in g ’ s C ro w n P re ss , C o lu m b ia U n i

v e rs ity , 1 9 5 1 ) , a n d “ T h e ‘ L ib e ra l ism’  o f  C h ie f 

Ju s tic e H u g h e s ,”  1 0 YXWVUTSRQPONMLKJIHGFEDCBAV a n d erb ilt L a w R ev iew 

2 5 9 (1 9 5 7 ) . M a so n o v e rs ta te s th e c a se in  su g

g e s tin g th a t H u g h e s w a s b a s ic a l ly a n e x tre m e 

c o n se rv a tiv e o p p o se d to d e m o c ra tic p re ssu re s 

fo r g o v e rn m e n ta l a c tio n ; o n th e o th e r h a n d , 

P u se y is d is in g e n u o u s in  c la im in g th a t H u g h e s 

d id  n o t c h a n g e c o u rse in  1 9 3 7 b u t s im p ly a c

k n o w le d g e d b e tte r le g is la t iv e d ra f tsm a n sh ip . 

H e n d e l f in d s H u g h e s l ib e ra l o n c iv i l  r ig h ts a n d 

l ib e r t ie s , a n d m o d e ra te ly c o n se rv a tiv e o n e c o

n o m ic a n d so c ia l issu e s b e fo re 1 9 3 7 b u t e sse n

t ia l ly  l ib e ra l th e re a f te r . H e c o n c e d e s H u g h e s’  

p e n c h a n t fo r  d is t in g u ish in g c a se s w h e re lo g ic 

c a lle d fo r  o v e rru l in g , f in d in g  th a t H u g h e s’  g re a t 

c o n c e rn fo r  th e p re s tig e o f  th e C o u rt a n d th e 

c o n tin u ity o f  i ts p ro n o u n c e m e n ts w a s c h a l

le n g e d b y  h is re c o g n it io n o f  th e fo rc e s o f  p o

l i t ic a l, e c o n o m ic , a n d so c ia l c h a n g e . B e c a u se

H u g h e s w a s n o t id e o lo g ic a l ly d o c tr in a ire , 

H e n d e l c o n c lu d e s , h e c o u ld re sp o n d to th a t 

n e e d . F . D . G . R ib b le , “ T h e C o n s titu t io n a l D o c

tr in e s o f  C h ie f Ju s tic e H u g h e s ,”  4 1 C o lu m b ia 

L a w  R ev iew 1 1 9 0 (1 9 4 1 ) , su g g e s ts th a t H u g h e s’  

d is in c l in a tio n to  o v e rru le w a s a n a sp e c t o f  h is 

c o n c e rn fo r c o n s is te n c y , a n d th a t in  1 9 3 7 h e 

m a y h a v e tre a te d e a r l ie r c a se s g e n tly in  o rd e r 

to  fa c i l i ta te Ju s tic e O w e n J . R o b e rts’  sw itc h—  

th e c ru c ia l f i f th  v o te . R ib b le a lso p ra ise s 

H u g h e s’ su p p o r t fo r su c h c iv i l  l ib e r t ie s a s 

sp e e c h a n d p re ss , w h ic h h e f in d s n o le ss s tro n g 

th a n h is su p p o r t fo r  p ro p e r ty r ig h ts . R o b e rt L .  

S te m , “ T h e C o u r t-P a c k in g P la n a n d th e C o m

m e rc e C la u se ,”  1 9 8 8 Y ea rb o o k o f th e S u p rem e 

C o u r t H isto r ica l S o c ie ty 9 1 , f in d s th a t H u g h e s’  

c la im  th a t h is p o s it io n in  c o m m e rc e p o w e r c a se s 

b e fo re a n d a f te r 1 9 3 7 w a s c o n s is te n t, a n d th u s 

p e rh a p s n o t in f lu e n c e d b y  p re ssu re f ro m  F D R , 

m a y b e c re d ib le ; R ic h a rd D . F r ie d m a n , “ S w itc h

in g  T im e a n d O th e r T h o u g h t E x p e r im e n ts : T h e 

H u g h e s C o u rt a n d C o n s titu t io n a l T ra n s fo rm a

t io n ,”  1 4 2 U n ive rs ity o f P en n sy lva n ia L a w  R e

v iew 1 8 9 1 (1 9 9 4 ) ,isc o n v in c e d th a ti t is .

T h e p r in c ip a l c h a lle n g e to th e tra d it io n a l 

v ie w  th a t th e H u g h e s C o u rt w a s a t f i rs t re c a lc i

tra n t b u t th e n sh if te d g ro u n d ra d ic a l ly in  re

sp o n se to  p o li t ic a l p re ssu re c o m e s f ro m  B a rry 

C u sh m a n , w h o se m o st re c e n t w o rk  a p p e a rs in  

th is v o lu m e . In  “ R e th in k in g th e N e w D e a l 

C o u rt,”  8 0 V irg in ia  L a w R ev iew 2 0 1 (1 9 9 4 ) , 

C u sh m a n m a k e s th e c a se th a t th e C o u rt’ s sh if t 

in  th e a re a s o f  su b s ta n tiv e d u e p ro c e ss a n d th e 

c o m m e rc e a n d ta x p o w e rs w a s n o t s im p ly th e 

re su lt o f  th e C o u rt-p a c k in g p la n o r th e e le c tio n 

o f 1 9 3 6 b u t w a s ra th e r th e p ro d u c t o f  fa c to rs 

in te rn a l to  th e ju d ic ia l p ro c e ss . T h e f i rs t  ro u n d 

o f  th e N e w D e a l b a tt le w a s c h a ra c te r iz e d b y  

s lo p p y d ra f tsm a n sh ip o f s ta tu te s a n d f la w e d 

se le c tio n a n d a rg u m e n ta tio n o f te s t c a se s , 

w h e re a s th e s ta tu te s o f  th e se c o n d ro u n d w e re 

c o m p e te n tly d ra f te d a n d th e c a se s c a re fu l ly 

se le c te d a n d a rg u e d . F u rth e r , C u sh m a n a sse r ts 

h e re a n d e lse w h e re th a t th e Ju s tic e s sh o u ld b e 

g iv e n c re d it fo r  d e c id in g c a se s o n th e b a s is o f  

a n in te l le c tu a l e n v iro n m e n t o f  c o n s ti tu t io n a l 

d o c tr in e s , p re m ise s , a n d p r in c ip le s th a t th e y 

c o n sc io u s ly a n d c o n sc ie n tio u s ly c re a te , 

e v o lv e , a n d m o d ify a s re q u ire d to p e r fo rm 

th e ir ju d ic ia l fu n c tio n . A s a n e x a m p le , 

C u sh m a n c ite s H u g h e s’ tre a tm e n t o f th e
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c o m m e rc e p o w e r in  “ A  S tre a m o f  L e g a l C o n

sc io u sn e ss : T h e C u rre n t o f  C o m m e rc e D o c tr in e 

f ro m  YXWVUTSRQPONMLKJIHGFEDCBAS w ift to  Jo n es &  L a u g h lin ,”  6 1 F o rd h a m 

L a w  R ev iew 1 0 5 (1 9 9 2 ) . F o r fu r th e r in fo rm a

t io n o n th e H u g h e s C o u rt a n d th e N e w D e a l, 

a n d o n L o ch n er-e ra ju r isp ru d e n c e a s w e ll, se e 

th e so u rc e s c ite d in  Jo h n B . T a y lo r , “ P o lit ic s , 

th e C o u rt, a n d th e C o n s titu t io n : A  B ib l io g ra p h i

c a l E ssa y o n th e P re - a n d P o s t-N e w D e a l S u

p re m e C o u rt,”  1 9 9 7Jo u rn a l o f  S u p rem e C o u r t 

H isto ry v o l.1 ,9 9 .

P ro fe sso r R ib b le is n o t a lo n e in  h is p ra ise 

fo r  H u g h e s’  su p p o r t fo r  c iv i l  l ib e r t ie s ; R . P e rry 

S e n te l l , J r ., “ T h e O p in io n s o f H u g h e s a n d 

S u th e r la n d a n d th e R ig h ts o f  th e In d iv id u a l,”  

1 5 V a n d erb ilt L a w R ev iew 5 5 9 (1 9 6 2 ) , f in d s 

H u g h e s v e ry se n s it iv e to  in f r in g e m e n ts o f  c iv i l  

l ib e r t ie s m o st o f  th e t im e , a n d th e e c o n o m ic 

c o n se rv a tiv e Ju s tic e G e o rg e S u th e r la n d n o t fa r 

b e h in d . D a n ie l H ild e b ra n d d isc e rn s im p o r ta n t 

c o n n e c tio n s b e tw e e n c iv i l  l ib e r t ie s a n d c e n tra l 

issu e s o f e c o n o m ic re g u la t io n a n d n a tio n a l 

p o w e r. In  “ F re e S p e e c h a n d C o n s titu t io n a l 

T ra n s fo rm a tio n ,”  1 0 C o n stitu tio n a l C o m m en

ta ry 1 3 3 (1 9 9 3 ) , H ild e b ra n d a rg u e s th a t C h ie f 

Ju s tic e H u g h e s a n d Ju s tic e R o b e rts w e re th e 

a u th o rs o f  a fo c u s o n f re e sp e e c h th a t b e c a m e 

c e n tra l to  d e m o c ra tic g o v e rn m e n t. T w o 1 9 3 1 

c a se s— N ea r v . M in n eso ta , 2 8 3 U .S . 6 9 7 a n d 

S tro m b erg v . C a lifo rn ia , 2 8 3 U .S . 3 5 9— b la z e d 

a n e a r ly tra i l  fo r  c iv i l  l ib e r t ie s a n d , in  m a n d a tin g 

n a tio n a l ju d ic ia l c o n tro l o f  lo c a l re p re ss io n , a n

t ic ip a te d th e c o m p a ra b le n a tio n a lism o f  N a

t io n a l L a b o r R ela tio n s B o a rd v . Jo n es &  

L a u g h lin S tee l C o rp ., 3 0 1 U .S . 1 (1 9 3 7 ) a n d , 

w ith P o w e Z /v .A la b a m a , 2 8 7 U .S .4 5(1 9 3 2 ) ,th e 

in c o rp o ra tio n o f  th e B il l  o f  R ig h ts , w h ic h b e

g a n in  sy s te m a tic fa sh io n in  P a lko v . C o n n ec ti

cu t, 3 0 2 U .S . 3 1 9 (1 9 3 7 ) . Ju s tic e S to n e’ s fa

m o u s F o o tn o te F o u r in U n ited S ta tes v . 

C a ro ten e P ro d u c ts C o ., 3 0 4 U .S . 1 4 4 (1 9 3 8 ) , to  

w h ic h H u g h e s c o n tr ib u te d , c ite s a ll s ix  o f  th e 

H u g h e s C o u rt’ s f re e sp e e c h d e c is io n s a n d , 

H ild e b ra n d a rg u e s , “ is b e s t re a d a s a b e la te d 

a c k n o w le d g e m e n t o f  c o n tin u ity b e tw e e n th e 

re c e n t C o m m e rc e C la u se c a se s , th e F irs t 

A m e n d m e n t d e c is io n s a n d th e p ro te c tio n o f  

fu n d a m e n ta l l ib e r t ie s p ro v id e d b y  P a lko “  (1 3 6 ) . 

In th e a re a o f c iv i l r ig h ts , A . L e o n 

H ig g in b o th a m , J r ., a n d W ill ia m  C . S m ith , “ T h e 

H u g h e s C o u rt a n d th e B e g in n in g o f  th e E n d o f

th e ‘ S e p a ra te B u t E q u a l’  D o c tr in e ,”  7 6  M in n e

so ta L a w  R ev iew 1 0 9 9 (1 9 9 2 ) , c re d it H u g h e s 

w ith  h a v in g “ re la t iv e ly p ro g re ss iv e ra c ia l 

v ie w s”  (1 1 0 6 ) a n d re c o u n t th e f i rs t s te p s to 

w a rd ra c ia l ju s t ic e ta k e n b y  th e C o u rt d u r in g 

h is te n u re . In  “ T h e C o u rt o f C h ie f Ju s tic e 

H u g h e s : C o n tr ib u tio n s to  C iv i l  L ib e r t ie s ,”  1 2 

W a yn e L a w  R ev iew 5 3 5 (1 9 6 6 ) , M e rle W ill ia m  

L o p e r fo c u se s o n th e F irs t A m e n d m e n t, e q u a l 

p ro te c tio n , a n d c r im in a l p ro c e d u re a n d c re d its 

th e H u g h e s C o u rt w ith  c o n s id e ra b le a c h ie v e

m e n t, w ith in  th e b o u n d s o f  th e c o n te m p o ra n e

o u s m o v e m e n t a w a y f ro m  ju d ic ia l a c tiv ism . T h e 

C h ie f Ju s tic e im p o se d c o h e re n c e o n th is p ro

c e ss e v e n a s th e C o u rt w a s r i fe  w ith  d isse n

s io n , L o p e r f in d s , c a re fu l ly g u id in g c o n fe re n c e 

d isc u ss io n , a ss ig n in g o p in io n s ju d ic io u s ly , a n d 

e x e r t in g g re a t in f lu e n c e in  th e p ro m u lg a tio n o f  

p er cu r ia m o p in io n s , w h e re h is d isc re tio n w a s 

a p p a re n tly v ir tu a l ly  u n fe tte re d .

H u g h e s’ a d m in is tra t iv e a b il i ty is o f te n 

•p ra ise d . In  “ T h e B u s in e ss o f  th e S u p re m e C o u rt 

a s C o n d u c te d b y C h ie f Ju s tic e H u g h e s ,”  6 3 

H a rva rd  L a w  R ev iew 5  (1 9 4 9 ) , E d w in M c E lw a in , 

H u g h e s’ la w  c le rk fo r  th re e y e a rs , p ro v id e s a 

d e sc r ip t iv e a c c o u n t o f  h is s ty le a s a le a d e r in  

c o n fe re n c e a n d o ra l a rg u m e n t a n d re c o u n ts h is 

c a re in  h a n d lin g in  fo rm a p a u p er is c a se s . Ju s

t ic e F e lix  F ra n k fu r te r , w h o se rv e d w ith  h im  fo r  

tw o T e rm s, a sse sse s ‘ “ T h e A d m in is tra t iv e 

S id e’  o f  C h ie f Ju s tic e H u g h e s ,”  a t 6 3 H a rva rd 

L a w R ev iew 1 (1 9 4 9 ) . F ra n k fu r te r p ra ise s 

H u g h e s fo r  b r in g in g m a tte rs to  re so lu t io n e f f i 

c ie n tly a n d g ra c e fu l ly , c o m p a r in g h im  to th e 

c o n d u c to r o f  a n o rc h e s tra in  g u id in g C o n fe r

e n c e d isc u ss io n a n d to  a g e n e ra l d e p lo y in g a n 

a rm y in  th e a ss ig n m e n t o f  o p in io n s . F ra n k

fu r te r e q u a te s H u g h e s’ p e r fo rm a n c e w ith  

H o lm e s’ a sse ssm e n t o f  F u lle r , n o te d e a r l ie r . 

S ta c ia L . H a y n ie o f fe rs a d isse n tin g v ie w  in  

“ L e a d e rsh ip a n d C o n se n su s o n th e U .S . S u

p re m e C o u rt,”  5 4 Jo u rn a l o f P o lit ics 1 1 5 8 

(1 9 9 2 ) . A lth o u g h H u g h e s is ro u tin e ly p ra ise d 

fo r  th e q u a li ty o f  h is ta sk a n d so c ia l le a d e rsh ip , 

H a y n ie a rg u e s th a t th e la c k o f  c o h e s io n so 

p ro m in e n t o n th e S to n e C o u rt re a l ly b e g a n w ith  

th e H u g h e s C o u rt, a s re f le c te d in  th e r ise o f  

d isse n tin g a n d , e sp e c ia l ly , c o n c u rr in g o p in io n s , 

a n d th a t H u g h e s’  le a d e rsh ip s ty le w a s a c o n

tr ib u tin g fa c to r . P e te r G . F ish re la te s H u g h e s to  

h is p re d e c e sso r ra th e r th a n to  h is su c c e sso r in



160 JO U R N A L  1998 , V O L . IdcbaZYXWVUTSRQPONMLKJIHGFEDCBA

“ W ill ia m  H o w a rd T a f t a n d C h a r le s E v a n s 

H u g h e s : C o n se rv a tiv e P o lit ic ia n s a s C h ie f Ju

d ic ia l R e fo rm e rs ,”  1 9 7 5 YXWVUTSRQPONMLKJIHGFEDCBAS u p rem e C o u r t R ev iew 

1 2 3 . F ish se e s b o th m e n w o rk in g to  im p ro v e 

a d m in is tra t iv e e f f ic ie n c y w ith in  th e ju d ic ia l sy s

te m to  w a rd o f f  m a jo r ita r ia n in f lu e n c e s— T a f t 

to p ro te c t p ro p e r ty r ig h ts f ro m  s ta te g o v e rn

m e n ta l re g u la t io n a n d H u g h e s to  p re se rv e ju d i

c ia l in d e p e n d e n c e , e sp e c ia l ly a g a in s t n a tio n a l 

e x e c u tiv e e n c ro a c h m e n ts . T h e tw o ty p e s o f  

c o n se rv a tiv e re fo rm w e re q u ite d if fe re n t, F ish 

c o n c lu d e s , b u t b o th h a d im p lic a tio n s fo r  p u b

l ic  p o lic y  a n d h e n c e w e re p o li t ic a l.

Ju s t a s Jo h n M a rsh a ll c o n fro n te d T h o m a s 

Je f fe rso n a n d R o g e r B ro o k e T a n e y c o n fro n te d 

A b ra h a m L in c o ln , so C h a r le s E v a n s H u g h e s 

c o n fro n te d F ra n k l in D . R o o se v e lt. T h e n e e d in  

1 9 3 7 w a s to  a c c o m m o d a te th e p o lic y  n e e d s o f  

th e c o u n try w ith o u t u n d e rm in in g th e in te g r ity 

o f  th e C o u rt. In  h is b ro a d su rv e y o f  th e im p a c t 

o f  th e N e w  D e a l o n th e A m e r ic a n le g a l o rd e r , 

“ T h e G re a t D e p re ss io n , th e N e w  D e a l, a n d th e - 

A m e r ic a n L e g a l O rd e r ,”  5 9 W a sh in g to n L a w  

R ev iew L I 'S (1 9 8 4 ) , M ic h a e l E . P a rr ish c re d its 

H u g h e s w ith  re sc u in g th e p o w e r o f  ju d ic ia l re

v ie w  a n d e m e rg in g a s a p ro g re ss iv e le a d e r w ith  

h is re p u ta tio n a n d in te g r ity in ta c t (e v e n th o u g h 

h e h a d b e e n a n o p p o n e n t o f  th is c o u rse a s la te 

a s 1 9 3 6 ) . In  h is b r ie f b io g ra p h y C h arles  E van s  

H u gh es  an d  A m erican  D em ocra tic  S ta tesm an 

sh ip  (B o s to n : L itt le ,  B ro w n , 1 9 5 6 ) , D e x te r P e rk in s 

f in d s H u g h e s’  s ta te sm a n sh ip— th ro u g h o u t h is 

c a re e r— in  h is b a la n c in g o f  l ib e ra l a n d c o n se r

v a tiv e se n tim e n ts a n d in  h is f le x ib le a p p ro a c h e s 

to  c h a n g in g c irc u m sta n c e s . W ith  th e n o ta b le 

e x c e p tio n o f  A lp h e u s T h o m a s M a so n , sc h o l

a rs te n d to a g re e w ith  th e a sse ssm e n t o f  P a u l 

A .  F re u n d in  “ C h a r le s E v a n s H u g h e s a s C h ie f 

Ju s tic e ,”  8 1 H a rva rd L a w  R ev iew 4 (1 9 6 7 ) . In  

th is h ig h ly fa v o ra b le a c c o u n t, F re u n d e v a lu

a te s H u g h e s a s a s tro n g p ro p o n e n t o f  c iv i l  l ib 

e r t ie s , n o e n e m y o f  w e lfa re le g is la t io n , a n d a n 

e x c e lle n t a d m in is tra to r , w h o d id  a su p e rb jo b  o f  

p re s id in g o v e r a f ra c t io u s C o u rt. H u g h e s d e

fe n d e d th e C o u rt in  h is fa m o u s le tte r to th e 

S e n a te Ju d ic ia ry C o m m itte e d u r in g th e C o u rt

p a c k in g c r is is w h ile  a t th e sa m e t im e e m p lo y in g 

“ n ic e d is t in c t io n s”  to a c h ie v e “ c re a tiv e c o n ti

n u ity”  (3 5 ) a s h e c h a n g e d p o lic y  d ire c tio n . T h e 

c r is is H u g h e s fa c e d is m a tc h e d o n ly  b y  th e c h a l

le n g e s o f  th e M a rsh a ll e ra , F re u n d c o n c lu d e s ,

a n d w h e re a s M a rsh a ll sa w h is C o u rt g ra d u a lly 

s l ip a w a y , H u g h e s re m a in e d a t th e h e lm a s h e 

c h a r te d a n e w c o u rse fo r  h is .

E arl  W arren

Jo h n M a rsh a ll to o k o f f ic e in  se a rc h o f  c a se s 

th a t w o u ld a llo w  h im  to  p u t h is m a rk u p o n th e 

C o u rt a n d th a t w o u ld a llo w  th e C o u rt to  p u t i ts 

m a rk u p o n th e n a tio n ; E a r l W a rre n to o k o f f ic e 

w ith  su c h a c a se in  m ed ia s res:  B ro w n v . B o a rd 

o f E d u ca tio n , 3 4 7 U .S . 4 8 3 (1 9 5 4 ) , 3 4 9 U .S . 2 9 4 

(1 9 5 5 ) . T h e re su lt, o f  c o u rse , w a s o n e o f  th e 

m o st in f lu e n tia l S u p re m e C o u rt d e c is io n s e v e r 

re n d e re d , a n d a lth o u g h P re s id e n t E ise n h o w e r 

is c o m m o n ly p o r tra y e d a s le ss th a n e n th u s ia s

t ic  a b o u t th a t re su lt, M ic h a e l A . K a h n a rg u e s 

in  “ S h a tte r in g th e M y th  A b o u t P re s id e n t 

E ise n h o w e r’ s S u p re m e C o u rt A p p o in tm e n ts ,”  

2 2 P res id en tia l S tu d ies Q u a r te r ly 4 7 (1 9 9 2 ) , 

th a t in  a p p o in tin g E a r l W a rre n (a n d in  m a k in g 

h is fo u r o th e r n o m in a tio n s ) , E ise n h o w e r in 

te n d e d to s te e r th e C o u rt to w a rd l ib e ra l d e c i

s io n s in  th e a re a o f  c iv i l  r ig h ts . R ic h a rd K lu g e r 

te l ls th e s to ry o f  th e g re a t c a se in  S im p le  Ju s 

tice: T h e  H istory  of  IHGFEDCBABrown v . Board of Educa

tion an d  B lack  A m erica ’s  S tru gg le  for  E q u a l

i ty  (N e w  Y o rk :  A lf re d  A .  K n o p f , 1 9 7 6 ) , a n d g iv e s 

W a rre n m u c h c re d it fo r  a c h ie v in g th e u n a n im

i ty  th a t w a s so im p o r ta n t fo r  th e m o ra l a u th o r

i ty  o f  th e d e c is io n . D ra w in g o n th e p a p e rs o f  

Ju s tic e H a ro ld H . B u rto n , S . S id n e y U lm e r a lso 

e m p h a s iz e s W a rre n’ s ro le in  se c u r in g u n a n im

i ty  in  “ E a r l W a rre n a n d th e B ro w n D e c is io n ,”  

3 3 Jo u rn a l o f P o lit ics 6 8 9 (1 9 7 1 ) . T a k in g a 

lo n g e r v ie w , D e n n is J . H u tc h in so n c h a r ts th e 

r ise a n d fa l l o f  u n a n im ity in  th e se g re g a tio n 

c a se s o v e r th e p e r io d im m e d ia te ly b e fo re a n d 

a f te r B ro w n in  “ U n a n im ity a n d D e se g re g a tio n : 

D e c is io n m a k in g in  th e S u p re m e C o u rt, 1 9 4 8 - 

1 9 5 8 ,”  6 8 G eo rg e to w n L a w  Jo u rn a l 1 (1 9 7 9 ) . 

A n  e x a m in a tio n o f  th e in f lu e n c e o f  id e a s a n d 

d o c tr in e s a s w e ll a s p e rso n a li ty sh o w s th a t 

C h ie f Ju s tic e W a rre n p la y e d a s ig n if ic a n t ro le , 

H u tc h in so n a rg u e s , b u t m o m e n tu m fo r  u n a n im

i ty  h a d b e g u n b y  th e t im e o f  th e th re e im p o r

ta n t c a se s o f  1 9 5 0 (S w ea tt v . P a in te r , 3 3 9 U .S . 

6 2 9 , M cL a u r in v . O kla h o m a S ta te R eg en ts , 3 3 9 

U .S . 6 3 7 , a n d H en d erso n v . U n ited S ta tes, 3 3 9 

U .S . 8 1 6 ) . M a rk T u sh n e t, w ith  K a ty a L e z in , 

re fo c u se s o n th e B ro w n c a se i tse lf in  “ W h a t
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R a c ia l e q u a li ty w a s th e m o st p ro m in e n t o f  m a n y a re a s o f  le g a l in n o v a tio n b y th e W a rre n C o u rt; o th e rs in 

c lu d e d le g is la t iv e a p p o r t io n m e n t (w h ic h W a rre n ra n k e d a s m o st im p o r ta n t) , f re e d o m o f  sp e e c h a n d p re ss , 

se p a ra tio n o f  c h u rc h a n d s ta te , p r iv a c y , a n d th e tre a tm e n t o f  c r im in a l o f fe n d e rs . M e m b e rs o f  th e W a rre n 

C o u rt p o se d in fo rm a lly  in  th e E a s t C o n fe re n c e ro o m : ( le f t to  r ig h t) W ill ia m  J . B re n n a n , P o tte r S te w a rt, B y ro n 

R . W h ite , H u g o L .  B la c k , A b e F o rta s , W ill ia m  O . D o u g la s , Jo h n M a rsh a ll H a r la n , C h ie f Ju s tic e E a r l W a rre n , 

a n d T o m  C . C la rk .

R e a lly H a p p e n e d in  YXWVUTSRQPONMLKJIHGFEDCBAB ro w n v . B o a rd o f  E d u ca

t io n ”  9 1 C o lu m b ia L a w R ev iew 1 8 6 7 (1 9 9 1 ) . 

O n th e b a s is o f a n e x h a u s tiv e re v ie w o f  th e 

in n e r w o rk in g s o f  th e C o u rt in  th e d ra w n -o u t 

p ro c e ss o f  d e c id in g B ro w n , T u sh n e t re v ise s 

p re v io u s a c c o u n ts b u t a g re e s th a t E a r l W a rre n 

p la y e d a c ru c ia l ro le in  re c o n c i l in g th e c o n f l ic t

in g  v ie w s o f  th e Ju s tic e s . T h e o n e th in g W a r

re n d id  n o t h a v e to  d o to  a c c o m p lish th is re su lt 

w a s m a k e m a jo r c h a n g e s in  h is p ro p o se d o p in

io n  fo r  th e C o u rt, a s B e rn a rd S c h w a rtz sh o w s 

in  T h e  U n p u b lish ed  O p in ion s of  th e  W arren  

C ou rt (N e w Y o rk : O x fo rd U n iv e rs ity P re ss , 

1 9 8 5 ) . T h e d ra f t B ro w n o p in io n th u s s ta n d s in  

m a rk e d c o n tra s t to  th o se in  te n o th e r m a jo r c a se s 

S c h w a rtz p re se n ts , w h ic h th e W a rre n C o u rt 

w e n t o n  to  d e c id e d if fe re n tly , in c lu d in g B e ll v . 

M a ry la n d , 3 7 8 U .S . 2 2 6 (1 9 6 4 ) , G risw o ld v . 

C o n n ec ticu t, 3 8 1 U .S . 4 7 9 (1 9 6 5 ) , a n d S h a p iro 

v . T h o m p so n , 3 9 4 U .S . 6 1 8 (1 9 6 9 ) .

R a c ia l e q u a li ty w a s th e m o st p ro m in e n t o f  

m a n y a re a s o f  le g a l in n o v a tio n b y th e W a rre n 

C o u rt; o th e rs in c lu d e d le g is la t iv e a p p o r t io n

m e n t (w h ic h W a rre n ra n k e d a s m o st im p o r ta n t) , 

f re e d o m o f sp e e c h a n d p re ss , se p a ra tio n o f  

c h u rc h a n d s ta te , p r iv a c y , a n d th e tre a tm e n t o f  

c r im in a l o f fe n d e rs . In  T h e  W arren  C ou rt: A  

R etrosp ective (N e w  Y o rk : O x fo rd U n iv e rs ity 

P re ss , 1 9 9 6 ) , B e rn a rd S c h w a rtz h a s e d ite d a 

b a la n c e d a n d th o u g h tfu l c o lle c t io n o f  e ssa y s 

th a t is e sse n tia l fo r  a fu l l  u n d e rs ta n d in g o f  E a r l 

W a rre n a n d h is C o u rt. T h is c o m p re h e n s iv e re

v ie w  a n d e v a lu a tio n o f  th e W a rrre n C o u rt a n d 

i ts w o rk  b y  a d is t in g u ish e d g ro u p o f  le g a l sc h o l

a rs a n d p ro fe ss io n a ls in c lu d e s e ssa y s o n ju r is

p ru d e n c e in  m a jo r f ie ld s , p ro f i le s o f  le a d in g 

m e m b e rs o f  th e C o u rt, a n d a se r ie s o f  e v a lu a

t iv e e ssa y s th a t se t th e W a rre n C o u rt in  h is to r i

c a l a n d le g a l p e rsp e c tiv e . S c h w a rtz’ s S u p er  

C h ief: E arl  W arren  an d  H is  S u p rem e  C ou rt—  

A  Ju d ic ia l B iograp h y  (N e w  Y o rk : N e w  Y o rk  

U n iv e rs ity P re ss , 1 9 8 3 ) , is a c o m p re h e n s iv e re

c o n s tru c tio n o f  th e C o u rt’ s h a n d lin g o f  th e im 

p o r ta n t c a se s a n d e v e n ts o f  th e W a rre n y e a rs , 

b a se d o n a th o ro u g h re v ie w o f  th e n o te s a n d 

p a p e rs o f  th e Ju s tic e s a n d e x te n s iv e in te rv ie w s 

w ith  Ju s tic e s a n d la w  c le rk s . T w o  m a jo r c o lle c

t io n s o f  e ssa y s a p p e a re d in  1 9 6 8 , a t th e t im e 

W a rre n o r ig in a l ly in te n d e d to re t ire . O n e is a 

le n g th y sy m p o s iu m o n  th e W a rre n C o u rt in  6 7 

M ich ig a n L a w  R ev iew 2 1 9 (1 9 6 8 ) , w h ic h p ro

v id e s a sse ssm e n ts o f  th e C o u rt’ s w o rk  in  se v e n 

a re a s o f  th e la w  a n d a lso a n a ly se s o f  th e C o u rt’ s 

ro le in  th e p o li t ic a l p ro c e ss a n d i ts c o v e ra g e b y  

th e p re ss . T h e W arren  C ou rt: A  C ritica l 

A n alysis  (N e w  Y o rk : C h e lse a H o u se , 1 9 6 9 ) , e d

i te d b y  R ic h a rd H . S a y le r , B a rry B . B o y e r , a n d 

R o b e rt E . G o o d in g , J r ., in c lu d e s e ssa y s b y  

p ro m in e n t sc h o la rs o n W a rre n C o u rt 

d e c is io n m a k in g in  n in e a re a s o f  th e la w , p lu s 

A n th o n y L e w is’ s e ssa y o n W a rre n a n d P h il ip  

K u r la n d’ s p ie c e o f  d e s ig n a te d d e v il’ s a d v o c a c y , 

in  w h ic h h e f in d s th e a ttr ib u tio n o f  g re a tn e ss 

to  W a rre n “ e x tra v a g a n t a n d p re m a tu re”  (1 6 7 ) .
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K u r la n d’ s is b y n o m e a n s th e o n ly n e g a tiv e 

v ie w , a n d C lif fo rd  M .  L y tle , T h e  W arren  C ou rt 

&  Its C ritics (T u c so n : U n iv e rs ity o f  A r iz o n a 

P re ss , 1 9 6 8 ) , c la ss if ie s a n d a n a ly z e s c r it ic ism  

o f  th e e a r ly W a rre n C o u rt e m a n a tin g f ro m  a 

v a r ie ty o f  so u rc e s . G . T h e o d o re M ita u ’ s D e 

cad e  of  D ecision : T h e  S u p rem e  C ou rt  an d  th e  

C on stitu tion a l R evo lu tion  1954-1964  (N e w  

Y o rk : C h a r le s S c r ib n e r’ s S o n s , 1 9 6 7 ) , d isc u sse s 

p a th -b re a k in g d e c is io n s o f  th e W a rre n C o u rt in  

s ix a re a s o f  la w  a n d p o lic y a n d th e issu e s o f  

c o m p lia n c e th a t e n su e d . R ic h a rd Y . F u n s to n 

ta k e s u p a t th e p o in t w h e re M ita u le a v e s o f f  

a n d is  h ig h ly  c r it ic a l in  C on stitu tion a l C ou n ter

revo lu tion ?  T h e  W arren  an d  th e  B u rger  C ou rt: 

Ju d ic ia l P olicym ak in g  in  M od ern  A m erica  

(C a m b r id g e , M A :  S c h e n k m a n ; N e w  Y o rk : d is

tr ib u te d b y  H a ls te d P re ss , 1 9 7 7 ) . A  re fo rm is t 

W a rre n C o u rt, h e m a in ta in s , b e c a m e ra d ic a l in  

1 9 6 4 , p u rsu in g n a tio n a liz a tio n o f  p o li t ic a l p ro

c e sse s a n d issu e s a n d a n e g a li ta r ia n ism n o t 

fo u n d in  th e F ra m e rs’  C o n s titu t io n . O th e r v ic e s , 

a c c o rd in g to F u n s to n , in c lu d e a g g ra n d iz in g 

p o w e r, sh o w in g c o n te m p t fo r  le g is la tu re s , e n

fo rc in g u n e n u m e ra te d c o n s ti tu t io n a l r ig h ts , 

la c k in g a se n se o f  p o li t ic a l re a l i ty , a n d w rit in g  

p o o r o p in io n s . Jo h n D e n to n C a rte r , T h e  W ar 

ren  C ou rt  an d  th e  C on stitu tion  (G re tn a , L A :  

P e lic a n P u b l. C o ., 1 9 7 3 ) , is  a d ia tr ib e a g a in s t th e 

ty ra n n y o f  ju d ic ia l a c tiv ism in  th e se rv ic e o f  a 

l ib e ra l in te l le c tu a l e li te . P h il ip  B . K u r la n d w e ig h s 

in  w ith  fu r th e r (a n d m o re e le v a te d ) c r it ic ism  in  

P olitics , th e C on stitu tion , an d  th e  W arren  

C ou rt  (C h ic a g o : U n iv e rs ity o f  C h ic a g o P re ss , 

1 9 7 0 ) . K u r la n d’ s p u rp o se in  th e se p u b lish e d 

le c tu re s “ is to d iss ip a te so m e o f  th e p ro m u l

g a te d ro m a n c e a b o u t th e W a rre n C o u rt”  (x i) .  

H e se e s th a t C o u rt a c tin g m u c h l ik e  a le g is la

tu re a n d id e n ti f ie s th re e b a s ic sh o r tc o m in g s o f  

th a t a p p ro a c h : a p e n c h a n t fo r a n n o u n c in g 

b ro a d ru le s ra th e r th a n s im p ly d e c id in g c o n

c re te c a se s , a fa i lu re to re c o g n iz e th e C o u rt’ s 

la c k o f  c a p a c ity fo r  g a th e r in g th e in fo rm a tio n 

o n w h ic h su c h ru le s sh o u ld b e b a se d a n d i ts 

la c k o f  m a c h in e ry fo r  e n fo rc in g th e m , a n d , m o st 

se r io u s , th e C o u rt’ s te n d e n c y to  c o e rc e w h e re 

i t  c o u ld n o t p e rsu a d e . T h e p r ic e o f  th e se fa i l 

u re s w a s g re a t p o p u la r m is tru s t o f  th e C o u rt 

a n d , K u r la n d c o n c lu d e s w ith  so m e h y p e rb o le , 

a g e n e ra l d is re sp e c t fo r la w  w h ic h le d th re e 

P re s id e n ts a n d f iv e C o n g re sse s to p u rsu e a n

u n c o n s ti tu t io n a l w a r in  V ie tn a m . A rc h ib a ld C o x 

d isa g re e s in  T h e  W arren  C ou rt: C on stitu tion a l 

D ecision  as  an  In stru m en t of  R eform  (C a m

b r id g e , M A :  H a rv a rd U n iv e rs ity P re ss , 1 9 6 8 ) . 

C o x , w h o b e lie v e s th a t th e ta sk o f  c o n s ti tu

t io n a l a d ju d ic a tio n in e v ita b ly fo rc e s th e C o u rt 

a t t im e s to c h o o se b e tw e e n d e s ira b le p o lic y

m a k in g a n d th e lo g ic o f  th e la w , e x a m in e s th e 

W a rre n C o u rt’ s h a n d lin g o f th a t d ile m m a . 

T h o u g h a c k n o w le d g in g th a t i t  r isk e d u n d e r

m in in g th e c o n tin u ity a n d fo rc e o f  la w  o n w h ic h 

i ts o w n a u th o r ity d e p e n d s , C o x c o n c lu d e s th a t 

th e W a rre n C o u rt’ s c o n tr ib u tio n s to p o li t ic a l 

a n d so c ia l ju s t ic e in  m a n y f ie ld s w e re w o rth th e 

r isk . In  h is e d ite d v o lu m e T h e  S u p rem e  C ou rt 

U n d er  E arl W arren  (N e w  Y o rk : Q u a d ra n g le 

B o o k s , 1 9 7 2 ) , L e o n a rd W . L e v y  p ra ise s th e c ru

sa d e fo r  l ib e r ty  a n d ju s t ic e o f  th e W a rre n C o u rt, 

“ th e f i rs t YXWVUTSRQPONMLKJIHGFEDCBAl ib e ra l a c tiv is t c o u r t in  o u r h is to ry”  

(1 6 ) , b u t a lso q u e s tio n s i ts m e th o d s . O th e r 

c o n tr ib u to rs e x a m in e th e e v o lu tio n o f  th e C o u rt 

u n d e r W a rre n , p a in t p o r tra its o f  W a rre n , H u g o 

L .  B la c k , a n d F ra n k fu r te r , a n d e v a lu a te th e W a r

re n C o u rt, b e s to w in g b o th h ig h p ra ise a n d tre n

c h a n t c r it ic ism . M a rk  T u sh n e t e n la rg e s u p o n 

th e id e o lo g ic a l th e m e in  h is e d ite d v o lu m e , T h e  

W arren  C ou rt  in  H istor ica l an d  P olitica l P er

sp ective (C h a r lo tte sv i l le : U n iv e rs ity P re ss o f  

V irg in ia , 1 9 9 3 ) . T h e e d ito r’ s e ssa y se ts th e 

W a rre n C o u rt in  h is to r ic a l c o n te x t a s th e 

C o u rt o f  th e p o li t ic a l l ib e ra l ism th a t b e g a n 

w ith  th e N e w  D e a l a n d c u lm in a te d in  th e G re a t 

S o c ie ty (w h ile n o tin g a s w e ll th a t so m e o f  i ts 

ru l in g s c o n tr ib u te d to th e u n ra v e lin g o f  th e 

d o m in a n t l ib e ra l c o a li t io n ) . E ssa y s b y o th e r 

c o n tr ib u to rs e x a m in e th e C o u rt’ s w o rk  f ro m  th e 

p e rsp e c tiv e o f  se v e ra l o f  i ts m a jo r a n d tw o o f  

i ts le sse r m e m b e rs .

R e a d e rs se e k in g to  le a rn a b o u t W a rre n th e 

m a n w il l  n o t f in d  m u c h re v e la t io n in  h is o w n 

w rit in g s . T h e  P u b lic  P ap ers  of  C h ief  Ju stice  

E arl W arren , e d ite d b y  H e n ry M . C h r is tm a n 

(N e w  Y o rk : S im o n a n d S c h u s te r , 1 9 5 9 ) , c o n ta in 

se le c te d a d d re sse s b y  W a rre n w h ile g o v e rn o r 

o f  C a lifo rn ia a n d C h ie f Ju s tic e , a n d se le c te d 

S u p re m e C o u rt o p in io n s , th ro u g h 1 9 5 8 . T h e y 

a re c h a ra c te r is t ic a l ly u n re v e a lin g , a n d th e sa m e 

m a y b e sa id o f  T h e  M em oirs  of  E arl W arren  

(G a rd e n C ity , N Y :  D o u b le d a y , 1 9 7 7 ) . T h is p o s t

h u m o u s v o lu m e , fo r  w h ic h W a rre n h a d a lm o s t 

f in ish e d a ro u g h f i rs t d ra f t w h e n h e d ie d , c o n
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ta in s u n e v e n c o m m e n ts o n so m e e v e n ts a n d 

c a se s , in c lu d in g YXWVUTSRQPONMLKJIHGFEDCBAB ro w n . W a rre n’ s A  R ep u b lic , 

If Y ou  C an  K eep  It (N e w  Y o rk : Q u a d ra n g le 

B o o k s , 1 9 7 2 ) , is a c o lle c t io n o f  h is th o u g h ts o n 

re sp o n s ib le c it iz e n sh ip a n d l ib e r ty . In s ig h t f ro m  

so m e w h o k n e w h im  w e ll m a y b e fo u n d in  b r ie f 

re m in isc e n c e s c o lle c te d in  “ E a r l W a rre n : A  T r ib 

u te ,”  5 8 C a lifo rn ia L a w  R ev iew 3 (1 9 7 0 ) , a n d 

in  re m e m b ra n c e s b y  Ju s tic e W ill ia m  J . B re n n a n , 

J r ., C h a r le s L .  B la c k , J r ., L o u is H . P o lia k , a n d 

Jo h n H a rt E ly , c o lle c te d a t 8 8 H a rva rd L a w  

R ev iew 1 ,6 ,8 ,1 1 (1 9 7 4 ) . W ritte n u p o n W a rre n’ s 

d e a th , th e la tte r p ie c e s e m p h a s iz e h is p e rso n a l 

d e c e n c y a n d h is s ta tu re a s a fo rc e fo r p u b lic 

m o ra li ty . F o u r b io g ra p h ie s d e sc r ib e W a rre n’ s 

c a re e r b u t d o n o t a n a ly z e h is ju r isp ru d e n c e : 

Jo h n D .  W e a v e r , W arren :  T h e  M an ,  T h e  C ou rt, 

T h e  E ra  (B o s to n : L itt le , B ro w n , 1 9 6 7 ) ; L e o 

K a tc h e r , E arl W arren :  A  P olitica l B iograp h y  

(N e w  Y o rk : M c G ra w H il l ,  1 9 6 7 ) ; Ja c k H a rr iso n 

P o lla c k , E arl W arren : T h e Ju d ge W h o  

C h an ged  A m erica (E n g le w o o d C lif fs , N J: 

P re n tic e -H a ll , 1 9 7 9 ) ; E d C ra y , C h ief  Ju stice:  A  

B iograp h y of  E arl  W arren  (N e w  Y o rk : S im o n 

a n d S c h u s te r , 1 9 9 7 ) . T h e o n e m a jo r , sc h o la r ly 

b io g ra p h y is G . E d w a rd W h ite’ s E arl  W arren : 

A  P u b lic L ife (N e w  Y o rk : O x fo rd U n iv e rs ity 

P re ss , 1 9 8 2 ) . W h ite , w h o c le rk e d fo r  th e C h ie f 

Ju s tic e , se ts o u t to re p la c e w h a t h e p e rc e iv e s 

a s c o n v e n tio n a l m isu n d e rs ta n d in g s o f  th e m a n 

w ith  h is o w n in te rp re ta tio n s : h e w a s n o t a c o n

se rv a tiv e C a lifo rn ia p o li t ic ia n b u t a p ro g re ss iv e 

w h o e v o lv e d in to  a l ib e ra l, h e d id  n o t u n d e rg o 

a m e ta m o rp h o s is o f  o p in io n o n th e C o u r t u n

d e r th e sw a y o f  Ju s tic e s B la c k a n d D o u g la s , 

h e w a s a le g a l c ra f tsm a n o f  a d is t in c t iv e so r t 

w h o se a p p ro a c h c o m b in e d e th ic a l p r in c ip le s 

a n d ju d ic ia l a c tiv ism , a n d h e w a s n o t a b la n d 

a n d o rd in a ry fe l lo w . H is g re a tn e ss , W h ite a c

k n o w le d g e s , re s ts o n th e c o rre c tn e ss o f  h is p r in 

c ip le s , n o t th e q u a li ty o f  h is ju r isp ru d e n c e , 

W a rre n , w h o “ e m b o d ie d a tt i tu d e s ra th e r th a n 

c o n tr ib u tin g to  th e ir in te l le c tu a l d e v e lo p m e n t,”  

w a s in  W h ite’ s e y e s “ n o n e th e le ss a g re a t m a n , 

n o t o n ly  fo r  w h a t h e e m b o d ie d b u t a lso fo r  w h a t 

h e a c c o m p lish e d”  (3 6 9 ) .

A s w e h a v e se e n in  o u r d isc u ss io n o f  th e 

o th e r C h ie f Ju s tic e s , th e a sse ssm e n t o f  g re a t

n e ss is a th e m e to w h ic h sc h o la rs o f te n re p a ir . 

T h e c o n se n su s se e m s to  b e th a t Jo h n M a rsh a ll 

a n d C h a r le s E v a n s H u g h e s w e re g re a t a n d th a t

M e lv i l le  W e sto n F u lle r a n d W ill ia m  H o w a rd T a f t 

fe l l sh o r t; th e c a se s o f  R o g e r B ro o k e T a n e y 

a n d E a r l W a rre n a re m o re c o n te n tio u s . Ja m e s 

A . G a z e ll d isc u sse s “ C h ie f Ju s tic e W a rre n’ s 

N e g le c te d A c c o m p lish m e n ts in  F e d e ra l Ju d i

c ia l A d m in is tra t io n”  a t 5  P ep p erd in e L a w  R e

v iew 4 3 7 (1 9 7 8 ) a n d ra n k s W a rre n w ith  T a f t, 

H u g h e s , a n d W a rre n B u rg e r a s a ju d ic ia l a d

m in is tra to r , b u t th e re a l d e b a te c o n c e rn s ju d i

c ia l a c tiv ism a n d ju d ic ia l c ra f tsm a n sh ip , a n d 

e v a lu a tio n o f  W a rre n b le n d s in e v ita b ly w ith  

e v a lu a tio n o f  th e W a rre n C o u rt. A tta c k in g f ro m  

th e r ig h t, L .  B re n t B o z e ll in  T h e  W arren  R evo 

lu tion  (N e w R o c h e lle , N Y :  A r l in g to n H o u se , 

1 9 6 6 ) d e c r ie s th e W a rre n C o u rt’ s d e c re e s m o v

in g  th e so lu t io n o f  v a r io u s p ro b le m s o u t o f  th e 

o p e n p o li t ic a l p ro c e ss a n d re se rv in g th e m fo r  

th e ju d ic ia ry a lo n e (a s i f  th a t w e re p o ss ib le ) . 

B o z e ll f in d s th e C o u rt a sse r t in g a re v o lu t io n

a ry d e g re e o f  f in a l a u th o r ity to in te rp re t th e 

C o n s titu t io n a n d re je c ts i ts im p o s it io n o f  i ts 

v ie w s o n th e c o u n try . A le x a n d e r M .  B ic k e l e x

p re sse s s im ila r c o n c e rn s in  m u c h m o re re a so n e d 

fo rm . In  P olitics  an d  th e  W arren  C ou rt  (N e w  

Y o rk : H a rp e r a n d R o w , 1 9 6 5 ) , a se r ie s o f  re v ise d 

v e rs io n s o f  p re v io u s ly p u b lish e d a r t ic le s o n 

c iv i l  r ig h ts , re a p p o r t io n m e n t, a n d re l ig io n in  th e 

sc h o o ls , B ic k e l’ s th e m e is th e d a n g e r o f  re ly in g 

to o m u c h o n th e le g a l p ro c e ss fo r  so c ia l o rd e r

in g , a n d n o t e n o u g h o n th e p ro c e sse s o f  p o li t i 

c a l a c c o m m o d a tio n . In  T h e  S u p rem e C ou rt 

an d  th e  Id ea  of  P rogress  (N e w  H a v e n , C T : Y a le 

U n iv e rs ity P re ss , 1 9 7 8 ) , B ic k e l e m p h a s iz e s th e 

im p o r ta n c e fo r  th e ju d ic ia l fu n c tio n o f  ra t io n a l

i ty ,  p r in c ip le , a n d a n a ly t ic a l r ig o r , a n d h e is d is

tu rb e d b y  th e d e g re e o f  su b je c tiv i ty h e f in d s in  

th e ru l in g s o f  th e W a rre n C o u rt. F o r fu r th e r 

a n a ly s is o f  th is p ro b le m , se n s it iv e to  B ic k e l’ s 

c o n c e rn s b u t sy m p a th e tic to  W a rre n , se e Jo h n 

H a rt E ly , D em ocracy  an d  D istru st:  A  T h eory  of  

Ju d ic ia l R ev iew  (C a m b r id g e , M A :  H a rv a rd 

U n iv e rs ity P re ss , 1 9 8 0 ) , e sp e c ia l ly c h a p te r th re e , 

“ D isc o v e r in g F u n d a m e n ta l V a lu e s ,”  b u t se e a lso 

M a rtin S h a p iro , L aw  an d  P olitics in  th e  S u 

p rem e  C ou rt: N ew  A p p roach es  to  P olitica l Ju 

r isp ru d en ce  (N e w  Y o rk : F re e P re ss o f  G le n c o e , 

1 9 6 4 ) . In  “ P o lic y in  S e a rc h o f  L a w : th e W a rre n 

C o u rt f ro m  B ro w n to M ira n d a , 9  Jo u rn a l o f 

A m er ica n S tu d ies 3 0 1 (1 9 7 5 ) , R ic h a rd A . 

M a id m e n t a d m ire s th e W a rre n C o u r t’ s p o lic ie s 

o n se g re g a tio n , re a p p o r t io n m e n t, a n d th e r ig h ts
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o f  c r im in a l su sp e c ts , b u t h e f in d s i ts o p in io n s 

in  m a jo r c a se s to  b e in su b s ta n tia l, d e f ic ie n t in  

th e e le m e n ts o f  tra d it io n a l le g a l a rg u m e n t. U n 

l ik e  e a r l ie r a c tiv is t C o u rts , th e W a rre n C o u rt 

d id  n o t re a so n f ro m  h is to ry , p re c e d e n t, a n d c o n

s ti tu t io n a l in te n t; i t  m a d e p o lic y . T h e C o u rt 

th u s b e c a m e a n u n e le c te d le g is la tu re , M a id m e n t 

c o n c lu d e s , in im ic a l to  th e d e m o c ra tic p o li t ic a l 

p ro c e ss . C rit ic s o f th o se e a r l ie r C o u rts , o f  

c o u rse , f in d  th e m g u il ty  o f  th e sa m e o f fe n se s . 

In  a sk e p tic a l e v a lu a tio n , “ E a r l W a rre n , th e ‘ W a r

re n C o u rt,’  a n d th e W a rre n M y th s ,”  6 7 YXWVUTSRQPONMLKJIHGFEDCBAM ich i- 

g a n L a w R ev iew 3 5 3 (1 9 6 8 ) ,P h il ip B . K u r la n d 

a sse r ts th a t W a rre n w a s “ d e se rv in g n e ith e r o f  

th e s im p e r in g a d u la tio n o f  h is a d m ire rs n o r o f  

th e v itr io l ic  a b u se o f  h is d e tra c to rs”  (3 5 3 ) . H e 

w a s c e r ta in ly n o t th e in te l le c tu a l le a d e r o f  th e 

C o u rt; i t  fo rm e d h im  m o re th a n h e fo rm e d i t . I t  

w a s to o e a r ly to  te l l w h e th e r th e m o d e s t re su lts 

o f  th e W a rre n C o u rt’ s w o rk (a s in  d e se g re g a

t io n a n d th e a b o li t io n o f  sc h o o l p ra y e r) w e re 

o n th e s id e o f  h is to ry , K u r la n d c o n c lu d e s , b u t 

i f  th e y w e re , W a rre n m a y b e d e e m e d g re a t b e

c a u se o f  th e p la c e h e h e ld . N in e y e a rs la te r in  

“ S e lf P o rtra it o f  a Ju r is t— W ith o u t W a rts ,”  8 7 

Y a le L a w  Jo u rn a l 2 2 5  (1 9 7 7 ) , a n a c id re v ie w o f  

W a rre n’ s m e m o irs , K u r la n d su g g e s ts h e sh o u ld 

b e ra n k e d w ith  C h ie f Ju s tic e s F re d M .  V in so n 

a n d W a rre n B u rg e r , n o t M a rsh a ll a n d H u g h e s . 

In  a “ B o o k R e v ie w E ssa y ,”  2 9 A m er ica n Jo u r

n a l o f L eg a l H isto ry 3 4 9 (1 9 8 5 ) , B a rry S u ll iv a n 

f in d s th a t B e rn a rd S c h w a rtz (S u p er  C h ief) a p

p a re n tly a g re e s w ith  h is su b je c t th a t th e p ro

c e sse s o f  le g a l re a so n in g e m p lo y e d to re a c h 

g o o d re su lts a re re la t iv e ly u n im p o rta n t, w h ile 

G . E d w a rd W h ite (A  P u b lic  L ife) is p ro p e r ly 

tro u b le d b y th a t a p p ro a c h . “ T h e p ro b le m ,”  

sa y s S u ll iv a n , “ is th a t W a rre n’ s p e rso n a l n o

t io n s o f  fa irn e ss a n d d e c e n c y h a v e n o g re a te r 

c la im to c o n s ti tu t io n a l a u th o r ity th a n ‘ M r.  

H e rb e r t S p e n c e r’ s S o c ia l S ta tic s .’ ”  (3 5 3 ; th e re f

e re n c e is  to  Ju s tic e O liv e r W e n d e ll H o lm e s’  re

je c t io n o f  id e o lo g y a s a b a s is fo r  c o n s ti tu t io n a l 

in te rp re ta tio n in  h is d isse n t in  L o ch n er v . N ew 

Y o rk . W h ite , h o w e v e r , is u lt im a te ly p o s it iv e 

a b o u t W a rre n . R e v ie w in g th e sa m e tw o  b o o k s , 

D e n n is J . H u tc h in so n , “ H a il to  th e C h ie f : E a r l 

W a rre n a n d th e S u p re m e C o u rt,”  8 1 M ich ig a n 

L a w R ev iew 9 2 2 (1 9 8 3 ) , is n o g re a t a d m ire r 

o f  e ith e r w o rk  o r o f  th e ir su b je c t. H e d o w n p la y s 

W a rre n’ s ro le in  a c h ie v in g u n a n im ity in  B ro w n

a n d fa u lts th e ta c t ic o f  p o s tp o n in g a re m e d y . 

T h e C h ie f Ju s tic e’ s c o n s ti tu t io n a l th e o r ie s w e re 

“ e m p ty” ; in  te rm s o f  in te l le c tu a l le a d e rsh ip , “ i t  

w a s ‘ T h e B re n n a n C o u rt’  ”  (9 2 6 , 9 2 3 ) . W a r

re n w a s, H u tc h in so n o p in e s , “ a d u ll m a n a n d a 

d u ll  ju d g e”  (9 3 0 ) .

O th e r c o m m e n ta to rs v ie w  W a rre n v e ry d if 

fe re n tly . In  “ T h e W o rld o f  E a r l W a rre n ,”  6 0 

A m er ica n B a r  A sso c ia tio n Jo u rn a l 1 2 2 8 (1 9 7 4 ) , 

a b r ie f c o lle c t io n o f  tr ib u te s a t th e t im e o f  h is 

d e a th , E u g e n e G re ssm a n p ra ise s W a rre n’ s “ in 

n a te c o m m itm e n t to d e c e n c y , fa irn e ss , e q u a l

i ty , in te g r ity , a n d h o n e s ty . . . , q u a li t ie s . . . 

w h ic h w e re e x a sp e ra tin g ly m a u d lin to  W a rre n’ s 

m o re so p h is t ic a te d c r it ic s”  (1 2 2 9 ) . G re ssm a n 

f in d s W a rre n re f le c t in g “ c u rre n t n a tio n a l n e e d s 

a n d a sp ira t io n s”  (1 2 3 0 ) b u t a c k n o w le d g e s Ju s

t ic e Jo h n M a rsh a ll H a r la n’ s c o m p la in t th a t th e 

ro le o f  th e C o u rt is n o t to  p ro v id e a re m e d y fo r  

e v e ry so c ia l i l l . Ju d g e W ill ia m  S . T h o m p so n 

re c o u n ts W a rre n’ s e f fo r ts o n  b e h a lf o f  th e m o v e

m e n t fo r  w o r ld  p e a c e th ro u g h la w , a n d Ju s tic e 

W ill ia m  O . D o u g la s ra n k s W a rre n w ith  M a rsh a ll 

a n d H u g h e s a s a g re a t C h ie f Ju s tic e . In  “ E a r l 

W a rre n a s Ju r is t,”  6 7 V irg in ia  L a w  R ev iew 4 6 1 

(1 9 8 1 ) , G . E d w a rd W h ite se e s in  W a rre n a re

su lt-o r ie n te d a p p ro a c h to  ju d g in g b a se d o n e th i

c a l c o n v ic t io n , a n a tu ra l- la w a p p ro a c h p u r

su e d— fo r  a c h a n g e— o n b e h a lf o f  th e n o n -e l i te 

(a lb e it in  a p o s tu re o f  sk e p tic ism a b o u t th e 

a b il i ty o f re p re se n ta tiv e in s t i tu t io n s to d o 

th e r ig h t th in g ) . T h is f l ie s in  th e fa c e o f  th e 

n o rm s o f  ju d ic ia l re s tra in t, w h o se d isc ip le s b e

l ie v e th a t, in  th e lo n g ru n , th e in te g r ity o f  th e 

p ro c e ss o f  d e c is io n is  e v e n m o re im p o r ta n t th a n 

th e re su lt. W a rre n’ s a p p ro a c h p ro d u c e d n o 

c o n s is te n t, w e ll-c ra f te d b o d y o f c o n s ti tu

t io n a l d o c tr in e , W h ite c o n c e d e s , so i t  p ro d u c e d 

a d m ira b le re su lts b u t le f t  h a n g in g th e q u e s tio n 

o f  h o w  w e w o u ld v ie w  h im  i f  h e h a d n o t c o r

re c tly id e n ti f ie d th e v a lu e s A m e r ic a n s c o n s id e r 

to  b e r ig h t. T h e sh o r t a n sw e r, I  th in k , is th a t w e 

w o u ld v ie w  h im  th e w a y w e v ie w  T a f t. T h e 

m o re im p o r ta n t p o in t, in s is t o th e r o b se rv e rs , is 

th a t W a rre n d id  id e n ti fy  a n d p u rsu e th e c o rre c t 

v a lu e s . H is c o lle a g u e , Ju s tic e A b e F o rta s , in  

“ C h ie f Ju s tic e W a rre n : T h e E n ig m a o f  L e a d e r

sh ip ,”  8 4  Y a le L a w  Jo u rn a l 4 0 5 (1 9 7 5 ) , c re d its 

W a rre n w ith  le a d e rsh ip o f  th e “ p ro fo u n d m o ra l, 

e th ic a l a n d c o n s ti tu t io n a l re v o lu t io n”  (4 1 1 ) 

w ro u g h t b y  h is C o u rt, w h ic h w a s th e p ro d u c t
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o f  h is p e rso n a li ty , c o u ra g e , se n se o f  fa irn e ss , 

a n d d ig n ity , a n d o f  th e to n e w h ic h h e se t fo r  

th e w o rk o f th e C o u rt. W a rre n ra n k s w ith  

M a rsh a ll a n d H u g h e s in  le a d e rsh ip , F o rta s c o n

c lu d e s . In  “ U n d e rs ta n d in g th e W a rre n C o u rt: 

Ju d ic ia l S e lf -R e s tra in t a n d Ju d ic ia l D u ty ,”  8 1 YXWVUTSRQPONMLKJIHGFEDCBA
P o lit ica l S c ien ce Q u a r te r ly 5 2 3 (1 9 6 6 ) , 

A lp h e u s T h o m a s M a so n se ts th e w o rk o f  th e 

W a rre n C o u rt in  th e c o n te x t o f  a w id e -ra n g in g 

su rv e y o f  A m e r ic a n c o n s ti tu t io n a l h is to ry . T h e 

tw o b a s ic issu e s th a t d iv id e d th e C o u rt w e re 

th e c h o ic e o f  re l ia n c e o n th e B il l  o f  R ig h ts o r o n 

fe d e ra l ism a n d se p a ra tio n o f  p o w e rs a s th e p r i

m a ry sa fe g u a rd s o f  f re e d o m , a n d th e q u e s tio n 

o f  w h e th e r e c o n o m ic d o g m a h a s a n y g re a te r 

c la im  to  ju d ic ia l su p p o r t th a n p o li t ic a l id e o l

o g y . W h ile so m e o f  i ts m e m b e rs la m e n te d a 

w a n t o f  se lf - re s tra in t, th e W a rre n C o u rt d id  i ts 

d u ty , M a so n c o n te n d s , e n h a n a c in g th e q u a li ty 

o f  A m e r ic a n d e m o c ra c y a n d e m p lo y in g ju d ic ia l 

re v ie w fo r  i ts in te n d e d p u rp o se o f  e lim in a tin g 

th e o c c a s io n fo r  re v o lu t io n . A s w e h a v e se e n ,

S y lv ia S n o w iss a rg u e s th a t th a t is  p re c ise ly h o w  

th e F ra m e rs c o n c e iv e d o f  ju d ic ia l re v ie w : a s a n 

u n c o m m o n p o li t ic a l a c t, e n fo rc in g th e fu n d a

m e n ta l v a lu e s o f  a so c ia l c o n tra c t. G re a t c o n

s ti tu t io n a l d e c is io n s c o m m a n d c o n se n su s b y  

a c c u ra te ly p e rc e iv in g th e c o m m o n w il l ,  

A rc h ib a ld C o x a rg u e s in  “ C h ie f Ju s tic e E a r l 

W a rre n ,”  8 3 H a rva rd L a w R ev iew 1 (1 9 6 9 ) , 

a n d , p o p u la r a n d p ro fe ss io n a l c r it ic ism  to th e 

c o n tra ry n o tw ith s ta n d in g , W a rre n’ s g re a tn e ss 

la y  in  le a d in g a C o u rt th a t a c h ie v e d th a t. “ [T ]h e 

d e c is io n s o f  th e W a rre n C o u rt b ro u g h t th e la w  

m o re n e a r ly in to a c c o rd w ith  th e b e s t a n d tru 

e s t a sp ira t io n s o f  th e A m e r ic a n p e o p le” (3 ) . 

T h a t is a  ju d g m e n t E a r l W a rre n w o u ld b e p ro u d 

to a c c e p t.

T h e a u th o r w o u ld l ike to exp ress sp ec ia l 

th a n ks fo r th e g en ero u s a ss is ta n ce o f Je ff 

C h a ffin , D irec to r o f R ea d er S erv ices a t th e 

C lifto n M . M ille r  L ib ra ry  o f W a sh in g to n C o l

leg e .
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