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This issue of the Journal covers a wide 
variety of topics, and well represents the grow­
ing interest in Supreme Court history as well as 
the varied ways in which that interest is pur­
sued. D. Grier Stephenson's "Judicial Book­
shelf' covers a wide range of books on the 
Court, and Elizabeth Garrett, a former clerk to 
Justice Thurgood Marshall, reviews Mark 
Tushnet's two-volume biography of the Jus­
tice. As a comparison of how history was done 
"then" and how it is done "now," Alexander 
Wohl contributes another of our "In Retro­
spect" pieces with a review of Albert 
Beveridge's monumental biography of Chief 
Justice John Marshall. 

Interestingly, and with practically no assis­
tance from the editors, some of the articles we 
received relate well to one another. Paul 
Finkleman's piece on the Prigg case details one 
of the Court's earliest efforts to deal with the 
growing problem of slavery; a half-century 
later the Court, as Justice Thomas shows in 
his discussion of Plessy v. Ferguson, was 
still caught in the mindset of the nineteenth 
century; and then our student essay winner, 
Kevin Kruse (a student of Richard Polenberg's 
at Cornell) details how the Court finally be­
gan moving toward a modern view of the 
Equal Protection Clause. Similarly, after we 
had asked Michael Wolf to reexamine the 
landmark zoning case of Euclid v. Ambler, we 
received Garret Power's analysis of the lawyer­
ing in that case. 

We are pleased and proud to present an-

other article dealing with constitutional courts 
in other countries, this one from the Hon. 
Michael Hudson McHugh, a member of the 
High Court of Australia. The germ of this ar­
ticle came a few years ago when Justice 
McHugh hosted my wife and me at a dinner in 
Sydney, and we started talking about the dif­
ferences and similarities between the courts of 
the two countries. We hope to be able to con­
tinue this series in the future with articles on 
other constitutional courts in order to under­
stand the unique role that the Supreme Court 
plays in our political-legal system, a role unique 
among the developed nations. 

The issue is rounded out by pieces on what 
might have become the Court's first major state­
ment on the First Amendment, a hitherto little 
known set of draft opinions in the William Pater­
son papers, edited by Williamjames Hull Hoffer, 
a graduate student at the Johns Hopkins Uni­
versity; a look at the mail received by Justice 
Black in response to his dissent in Tinker v. 

Des Moines, by John Johnson, who has re­
cently published a book on the case; Michael 
Kahn's analysis of Lincoln's method of choos­
ing Justices, and Sandra Wood's article on the 
senior Associate Justice, whose role and pow­
ers are often overlooked. 

All told we are delighted with the variety of 
articles that scholars have been sending to us, 
and which we are able to present to you. If 
anyone asks about the state of Supreme Court 
history, the answer is that it is alive and thriv­
ing. 
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The High Court of Australia, like the 

Supreme Court of the United States, is the 

guardian of the Constitution that creates it. 

Each court is the creation of a federal 

Constitution that gives effect to the political 

doctrine of the separation of legislative, 

executive and judicial power. Each Constitution 

vests specific heads of power in a federal 

legislature consisting of a Senate and a House 

of Representatives and leaves each state free 

to legislate within its own domain except in 

cases where the Constitution has withdrawn 

legislative power from the states. Each 

Constitution contains a Supremacy Clause 

that ensures that, in the case of conflict 

between federal and state legislative 

enactments, the federal enactment will  prevail. 

Each Constitution contains an Establishment 

Clause, which are similarly worded. Given these

similarities and the remarkable similarities 

between the legislative powers specifically 

granted to the federal legislatures of each 

country, one would expect the roles of the 

two courts in their respective legal systems 

to be similar.

Two factors have combined, however, to 

make the roles of the Courts essentially different. 

The first is the existence of  the Bill  of Rights in 

the Constitution of the United States and the 

absence of a counterpart in the Australian 

Constitution. The second is that the High Court 

is, but the Supreme Court is not, part of the 

legal system of the states that constitute the 

federation. As a result, the nature of the cases 

that come before the two courts is on the whole 

quite different. Unlike the Supreme Court, 

whose “ docket” appears to be dominated by 

issues concerning the Bill  of Rights and the 

interpretation of federal enactments, the High 

Court’s “ docket” is dominated by appeals in
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civil and criminal matters. The nature of the 

High Court’s work as an appellate court and 

the absence of a Bill  of Rights in the Australian 

Constitution have also influenced that Court’s 

approach to the judicial process.

Until recently, the High Court had gener­

ally decided cases in accordance with the theory 

of legal positivism that asserts that answers 

to legal issues are to be found by working 

out the logical implications of relevant legal 

rules, principles, and concepts. The Court’s 

method of deciding cases involved a strict 

legalism that generally ignored the social and 

economic dimensions of its decisions. Upon 

his swearing-in as Chief Justice of the High 

Court in 1952, Sir Owen Dixon, widely re­

garded as the greatest lawyer that Australia

has produced, said the following:1

[Cjlose adherence to legal reasoning is 

the only way to maintain the confidence 

of all parties in Federal conflicts. It  may 

be that the court is thought to be exces­

sively legalistic. I should be sorry to 

think that it is anything else. There is 

no other safe guide to judicial decisions 

in great conflicts than a strict and com­

plete legalism.

To understand the role of the High Court 

and its place in the Australian legal land­

scape, some familiarity with the development 

of Australia as an independent nation and 

the creation of its Constitution is helpful, if
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not necessary.

B ackgroundZYXWVUTSRQPONMLKJIHGFEDCBA
H isto ry

Immediately prior to the federation of the 

Commonwealth of Australia in 1901, Australia 

comprised six British colonies: New South 

Wales, Victoria, Queensland, South Australia, 

Western Australia, and Tasmania. As British 

colonies, each received the English common 

law upon settlement. In time, the Parliament of 

the United Kingdom gave each colony its own 

Constitution, which created a legislature and 

allowed for self-government within each colony. 

The political institutions of the colonies re­

flected their English roots by adopting the po­

litical concepts of parliamentary sovereignty 

and responsible government under which ex­

ecutive power was exercised by Ministers of 

the Crown, who were members of and answer- 

able to the parliament. None of the Constitu­

tions of the colonies contained a formal sepa­

ration of legislative, executive, and judicial 

power.

During the latter half of the nineteenth cen­

tury, an increasing number of prominent colo­

nial figures encouraged the idea of a colonial 

union. To them, the economic and practical 

advantages of a united geographical region 

were obvious. In addition, they feared the in­

creasing involvement of countries such as 

France and Germany in the Pacific region. They 

believed that external threats to the colonies 

could be best repelled by a united force.

T h e C o n stitu tio n a l C o n ven tio n s

In the 1890s, delegates from the colonies, 

many of  whom were prominent lawyers, debated 

the idea of federation at a series of Constitu­

tional Conventions. Most delegates favored 

the model of the Constitution of the United 

States, which circumscribed the scope of na­

tional power, in preference to the Canadian 

model, which allocated the bulk of  power to the 

central government. Given their experience with 

the institutions of parliamentary sovereignty 

and responsible government, it is not surpris­

ing that the delegates did not wholeheartedly 

adopt the U. S. approach. They preferred to

put their faith in parliamentary democracy and 

responsible government rather than in a Bill  of 

Rights and the vesting of executive power in a 

President who was not constitutionally answer- 

able to the legislature.

T h e C o n stitu tio n

After Conventions in 1891,1897, and 1898, 

the move toward a federal union culminated in 

a draft Constitution, which was approved by 

the peoples of the colonies. With only one 

substantial amendment concerning appeals to 

the Judicial Committee of  the Privy Council, the 

Parliament of  the United Kingdom enacted the 

draft Constitution into law as the C o m m o n­

w ea lth o f A u stra lia C o n stitu tio n A ct 1 9 0 0 . 

That Act contains nine clauses. The first eight 

clauses (commonly referred to as the “ cover­

ing clauses” ) contain introductory, explanatory, 

and consequential provisions. The whole of 

the Constitution is contained in the ninth 

clause, which originally contained 128 sections, 

one of which provided for amendments to the 

Constitution by referenda initiated by the fed­

eral Parliament and approved by a majority of 

people in a majority of states.

T h e C o m m o n w ea lth

The Constitution created the Common­

wealth of Australia and vested the three arms 

of government in a parliament, an executive, 

and a judicature. This distribution of power is 

similar in principle to that effected by the U. S. 

Constitution. The legislative power of  the Com­

monwealth is vested in a “ Federal Parliament”  

which consists of the Queen (acting through 

her representative the Governor-General), a 

Senate, and a House of Representatives.2 The 

Senate is “composed of Senators for each State, 

directly chosen by the people of the State.” 3 

The House of Representatives is “ composed 

of members directly chosen by the people of 

the Commonwealth,”  and the number of  mem­

bers chosen in the several states is “ in propor­

tion to the respective numbers of  their people.” 4 

To become law, a parliamentary bill  must be 

passed by both Houses of Parliament and does 

not take effect until it is assented to by the 

Governor-General. In practice, the Governor-
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General’s approval is largely a procedural re­

quirement because constitutional convention 

requires the Governor-General to act on the 

advice of the Ministers.

The executive power of  the Commonwealth 

is vested in the Queen and is exercisable by the 

Governor-General on advice from the Federal 

Executive Council. The Departments of State 

are administered by ministers appointed by the 

Governor-General. A  minister of state must be 

a member of  the Senate or the House of Repre­

sentatives and shall be a member of  the Federal 

Executive Council.

However, the constitutional provisions con­

cerning executive power do not truly reflect the 

way in which Australian government operates. 

The Executive Council meets with the Gover­

nor-General for purely formal matters. In prac­

tice, executive power is exercised by a “ Cabi­

net,”  which consists of some but not all minis­

ters, the chief of whom is the Prime Minister 

(neither the Cabinet nor the Prime Minister is 

referred to in the Constitution). Ministers are 

members of  the political party or coalition that 

has the majority of members in the House of 

Representatives. Accordingly, although the 

Constitution incorporates the notion of sepa­

ration of  powers, the Parliament and the Execu­

tive are linked through the Ministry by the po­

litical concept of responsible government, i.e. 

the executive is answerable and responsible to 

Parliament. Unlike the legislative and execu­

tive arms of government, however, the Judica­

ture is completely separate and independent.

The adoption of the theory of responsible 

government gives rise to one of the fundamen­

tal theoretical differences between the Aus­

tralian and the U. S. constitutional positions. 

Unlike U. S. constitutional theory, Austra­

lian constitutional theory has not perceived 

the sovereignty of the nation as being vested 

in “ the people.” Like Britain, the sovereignty 

of the Australian nation has been seen as 

vested in the Crown. However, the passing 

of the ZYXWVUTSRQPONMLKJIHGFEDCBAA u stra lia A ct 1986 (UK), an act by 

which the Parliament of the United Kingdom 

effectively undertook not to legislate for Aus­

tralia, has undermined the traditional position. 

Some judges and scholars, including myself,5 

have said that the political and legal sovereignty 

of Australia must now reside in the people of

Australia. If  this view gains acceptance, it  may 

have a profound effect on the way that the 

Constitution is interpreted. Hitherto, the Con­

stitution has been seen and interpreted by the 

High Court as a statute of  the Parliament of the 

United Kingdom.

T h e S ta tes

The Constitution also provides that, sub­

ject to the Constitution, the Constitutions of 

the states continue. So does every power of 

their parliaments except where the Constitution 

exclusively vests it  in the federal Parliament or 

withdraws it from the states. When a law of a 

state is inconsistent with a law of  the Common­

wealth, the latter prevails. Thus unlike the 

American states, which obtained sovereignty 

and broke their constitutional ties with Great 

Britain by declaring their independence in 1776, 

the Australian states remained tied to 

Westminster until the passing of the A u stra lia 

A:/1986 (UK).

T he  H igh  C ourt

T h e Ju d ic ia l P o w er o f th e C o m m o n w ea lth

Section 71 of the Constitution vests the 

“ judicial power of the Commonwealth in a 

Federal Supreme Court, to be called the High 

Court of Australia, and in such other federal 

courts as the Parliament creates, and in such 

other courts as it invests with federal 

jurisdiction.”  In providing for the establishment 

of the High Court and other federal courts, the 

Constitution follows the plan of Article III,  

section 1 of the Constitution of the United 

States.

Section 73 gives the High Court jurisdiction 

to hear and determine appeals from the 

judgments and orders of “ any other federal 

court, or court exercising federal jurisdiction; 

or of the Supreme Court of any State.”  

Section 75 of the Constitution gives the High 

Court original jurisdiction in certain federal 

matters, one being a matter “ [i]n  which a writ of 

Mandamus or prohibition or an injunction is 

sought against an officer of the 

Commonwealth.”  This provision gives the High 

Court a jurisdiction that the Supreme Court has 

held that it does not have and could not be
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given.6 Although the original jurisdiction of 

the High Court may be extended by federal 

legislation to certain other enumerated federal 

matters, the Court’s jurisdiction in the matters 

specified in Section 75 cannot be restricted or 

diminished without constitutional amendment.ZYXWVUTSRQPONMLKJIHGFEDCBA

A n H isto r ica l A n o m a ly

Until recently, the High Court was not the 

ultimate court of appeal in the Australian legal 

system. The Supreme Courts of the states had 

and have jurisdictions similar to those of the 

Courts at Westminster. Prior to federation, 

appeals from the state Supreme Courts went to 

the Judicial Committee of the Privy Council 

sitting in London (commonly referred to as the 

Privy Council). The Australian Constitution 

did not remove the right of appeal from a state 

Supreme Court to the Privy Council. 

Consequently, alternative appeal paths from 

state courts to the High Court and the Privy 

Council existed until legislation was enacted in 

1986.

Furthermore, subject to federal legislation, 

the Constitution allowed appeals to the Privy 

Council from High Court decisions concerning 

the general law and in constitutional cases ex­

cept those involving a question “ as to the lim ­

its inter se of the Constitutional powers of the 

Commonwealth and those of any State or 

States, or as to the limits inter se of the Consti­

tutional powers of any two or more States.” 7 

No appeal lay in these “ inter se”  cases without 

a certificate from the High Court. In all but a 

few cases, therefore, the Privy Council was the 

final arbiter of  Australian law. While the Privy 

Council retained that jurisdiction, it  was inevi­

table that the development of Australian law 

would closely track the development of  English 

law.

In 1975, however, the Parliament of  the Com­

monwealth legislated8 to prevent an appeal from 

the High Court of Australia to the Privy Coun­

cil with the exception of the inter se cases, an 

exception that would require a constitutional 

amendment. Subsequently, the possibility of 

appeal from any other Australian Court, state 

or federal, was terminated in 1986.’

As a consequence of these recent legisla­

tive initiatives, it  can now be truly said that the

High Court sits at the apex of a fully  integrated 

Australian judicial system.

T h e C rea tio n o f th e H ig h C o u r t

Although Section 71 of  the Constitution de­

clares that the judicial power of the Common­

wealth shall be vested in the High Court and 

“ in such other federal courts as the Parliament 

creates, and in such other courts as it invests 

with federal jurisdiction,”  the federal Parliament 

did not enact enabling legislation to give effect 

to the constitutional declaration until 1903.10 

Instead of adopting the U. S. approach of vest­

ing exclusive federal jurisdiction in newly cre­

ated federal courts, the Parliament took the 

second option in Section 71 and invested the 

existing state courts with federal jurisdiction. 

Subsequently, the federal Parliament created 

federal courts to deal with such matters as 

bankruptcy and industrial relations; but it was 

not until 1976 that Parliament created a federal 

court that was invested with general federal 

jurisdiction.

T h e H ig h C o u r t Ju stices

The Constitution provides for a High Court 

consisting of a Chief Justice and at least two 

other Justices.11 Upon the creation of  the Court 

in 1904, a Chief Justice and two Justices were 

appointed. Currently, the Court has seven Jus­

tices. Justices are appointed by the Governor- 

General in Council12 (which means on the rec­

ommendation of the federal government). A  

commission is issued and the Justice sworn in 

at a public sitting of the Court. An appoint­

ment is for a term expiring upon the attainment 

of seventy years.13 A Justice may only be re­

moved by the Governor-General in Council on 

an address from both Houses of Parliament for 

proved misbehaviour or incapacity.14

Because the Australian Constitution con­

tains no “Advice and Consent”  clause, High 

Court Justices do not have to submit to the 

rigorous screening process endured by poten­

tial Supreme Court of the United States Jus­

tices prior to Senate confirmation of their ap­

pointments. However, federal legislation now 

requires the Attorney-General of  the Common­

wealth to consult with the Attomeys-General
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of the states before an appointment is made to 

the Court.ZYXWVUTSRQPONMLKJIHGFEDCBA

L o ca tio n o f th e C o u r t

Since 1980, the High Court has sat in its 

own building in Canberra, the national capital, 

where the Principal Registry of  the Court is lo­

cated. Prior to 1980, the Court was an itinerant 

court sitting in turn in each of the capital cities 

and with a principal registry and court building 

in Melbourne. There are registries in all seven 

state and territory capital cities around Austra­

lia. The Court usually sits for two weeks each 

month except in January, May, and July. The 

arguments of  the parties are put orally although 

in recent years written submissions have 

played an increasingly important role in the pre­

sentation of argument. Rules of Court, not dis­

similar to those of the Supreme Court of the 

United States, now require written submis­

sions to be filed prior to the hearing. How­

ever, oral argument still dominates the hear­

ing process. An important case may still take 

up to five hearing days although most cases 
finish within one day.

Each year, the Court sits for a week in 

Brisbane, Perth, Adelaide, and Hobart if  those 

cities have sufficient work. The Court also regu­

larly sits in Sydney and Melbourne to hear 

motions for special leave to appeal (the High 

Court’s equivalent of the Supreme Court’s cer­

tiorari jurisdiction). Each party is given twenty 

minutes to put argument in favor of or against 

the grant of special leave. Ordinarily, only three 

Justices hear special leave applications.

Ju r isd ic tio n a l D iffe ren ces 

B etw een th e H ig h C o u r t a n d th e 

S u p rem e C o u r t o f  th e U n ited S ta tes

The powers and jurisdiction of the High 

Court and the Supreme Court of the United 

States differ in many respects. The High Court 

hears and determines appeals from all states. 

Indeed, the largest part of  the Court’s workload 

consists of appeals against decisions of the 

state courts on state matters. Because that is 

so, the Court is not bound to follow  the deci­

sions of the state courts. The Supreme Court, 

on the other hand, does not act as a court of

appeal determining state law matters. Ameri­

can state courts have exclusive responsibility 

for interpreting state laws. Moreover, where 

the Supreme Court of  the United States obtains 

jurisdiction over issues governed by state law, 

my understanding is that the Court follows the 

decisions of the state courts on those issues. 

The Supreme Court therefore does not have 

the same unifying influence on the law of the 

United States as the High Court has on the law 

of Australia.

The two courts also have different roles in 

constitutional interpretation. Although both 

the High Court and the Supreme Court of the 

United States are the protectors of  their respec­

tive federal Constitutions, the High Court, un­

like the Supreme Court of the United States, is 

also the protector of the constitutions of the 

Australian states.

T he  R ole  of  the  H igh  C ourt 

in  A ustralian  Society

T h e E a r ly Y ea rs o f  th e H ig h C o u r t

In 1903, Sir Samuel Griffith  was appointed 

the first Chief Justice of the High Court. 

Edmund Barton and Richard O’Connor were 

the other two Justices appointed to the Court. 

All  three had participated in one or more of  the 

Constitutional Conventions preceding federa­

tion and had distinguished records of public 

service. Chief Justice Griffith  had been Premier 

of the colony of Queensland and later Chief 

Justice of Queensland. He was one of  the most 

eminent lawyers of his time. Justices Barton 

and O’Connor were also distinguished lawyers 

and politicians. Justice Barton had been the 

first Prime Minister of Australia, and Justice 

O’Connor had been the leader of the govern­

ment in the Senate.

Prior to federation and during the brief pe­

riod between federation and the establishment 

of the Court, politicians, lawyers, and journal­

ists debated the need for the creation of the 

High Court. Many took the view that, because 

federal jurisdiction could be conferred on state 

Supreme Courts and the Privy Council remained 

as the final court of appeal, establishing the 

High Court was unnecessary.

However, the high quality of the first ap­

pointments to the Court ensured that it quickly
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gained the confidence of the Australian legal 

profession and the wider community. Further­

more, the Court tenaciously refused to accept 

a subservient status to the Privy Council. It 

insisted that the Constitution made the Court 

the final arbiter of “ inter se” constitutional 

questions unless the Court certified that a 

question raising such an issue should be de­

termined by the Privy Council.15 This eager 

acceptance of responsibility did much to ce­

ment the Court’s status in the eyes of the Aus­

tralian public.

In its approach to constitutional interpre­

tation, the early High Court was greatly influ­

enced by the decisions of the Supreme Court 

of the United States. Early High Court deci­

sions on the Constitution are replete with ref­

erences to U. S. decisions. The Court itself

noted:16

When. . .we find embodied in the

Constitution provisions undistin- 

guishable in substance, though varied 

in form, from provisions of the 

Constitution of the United States which 

had long since been judicially 

interpreted by the Supreme Court of 

that Republic, it is not an unreasonable 

inference that its framers intended that 

like provisions should receive like 

interpretation.

The perception of U. S. influence was so 

great that the Chief Justice was forced to defend 

the Court against criticism of bias toward 

American decisions.17 In response to a
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suggestion by the judges of  the Supreme Court 

of Victoria that the High Court had such a 

bias,18 Griffith  CJ said:19

The learned Judges are, however, quite 

in error in supposing that we have, in 

any case that has yet come before us, 

indicated any preference for American 

decisions, or any disregard for British 

decisions.

The first High Court Justices believed that 

both the Commonwealth and the states were 

“ sovereign” within the areas of power 

delineated by the Constitution. They held that 

this allocation of sovereignty meant that the 

Commonwealth and the states were to be free 

to exercise their functions and powers without 

encroachment by the other.20 This doctrine of 

the immunity of instrumentalities was based 

on principles expounded by the Supreme Court 

of  the United States throughout the nineteenth 

century.21

The first Justices of the High Court also 

drew another implication from the Constitution 

that protected the position of the states. They 

held that powers not expressly given by the 

Constitution to the Commonwealth were 

impliedly reserved to the states. The Court 

drew this implication although the Constitution 

does not contain any express reservation of 

powers to the states, such as that contained in 

the Tenth Amendment to the Constitution of 

the United States. In resolving any conflict 

between the scope of an express power vested 

in the Commonwealth and the scope of an 

implied power reserved to the states, the Court 

treated the “ reserved power”  as dominant. It 

read the Commonwealth power restrictively so 

that it did not impinge on the scope of the 

“ reserved power.” 22 No doubt the doctrine of 

reserved powers reflected the perception of 

these Justices as to the nature of Australian 

federalism at that time. Like “ the Four Horseman 

of the Apocalypse”  of the Supreme Court of 

Chief Justice Charles Evans Hughes, the first 

Justices of the High Court did not accept the 

idea that the interests of the nation might be 

best served by a powerful central government.ZYXWVUTSRQPONMLKJIHGFEDCBA

T h e E n g in eers ' C a se

In 1920, the balance of federal power 

shifted decisively in favor of the Common­

wealth as a result of the Court’s decision in 

the E n g in eers’  case.23 By then, all of  the origi­

nal Justices had left the Court. In E n g in eers, 

a majority of  the Court held that the Common­

wealth Parliament had power to make laws 

binding on the states. The majority judgment 

criticised the first Court’s approach in inter­

preting the Constitution, characterising it as 

an abandonment of the ordinary canons of 

statutory construction in favor of  political judg­

ments that were outside the proper functions 

of a Court. The majority stressed that the Court 

had to give effect to the express words of the 

Constitution and not modify them by resort to 

implications drawn from what Justices might 

believe was the spirit of the Constitution. Al ­

though the doctrine of  reserved powers was not 

in issue in E n g in eers, the reasoning of  the ma­

jority rejected its validity as well.

The majority Justices also rejected the pri­

mary role that decisions of  the Supreme Court 

of  the United States had played in the interpre­

tation of  the Australian Constitution. Notwith­

standing the similarity of structure between 

the respective Constitutions, the majority said 

that the Australian Constitution was to be in­

terpreted in the light of two underlying funda­

mental political concepts that were foreign to 

the Constitution of the United States. They 

were the common sovereignty of the British 

Empire and the principle of responsible gov­

ernment to which I have referred. Their 

Honours said:24

[I]n  view of the two features of com­

mon and indivisible sovereignty and re­

sponsible government, no more pro­

found error could be made than to en­

deavour to find our way through our 

own Constitution by the borrowed light 

of the decisions, and sometimes the 

dicta, that American institutions and cir­

cumstances have drawn from the dis­

tinguished tribunals of that country.

T h e E ffec t o f  th e E n g in eers ’  C a se

The E n g in eers’ case has been trenchantly 

criticized25 and its reasoning is not persuasive.
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But it  gave effect “ to a growing realization that 

Australians were now one people and Austra­

lia one country and that national laws might 

meet national needs.” 26 As a result, it has had 

an enormous influence on the development of 

Australian constitutional law. The Court’s in­

sistence on adherence to literalism and the tra­

ditional rules of statutory construction in place 

of the unexpressed political principles, which 

were probably in the minds of the Founders, 

has strongly favored the Commonwealth and 

diminished the power of the states.

Two illustrations suffice to make the point. 

Section 51 of the Constitution gives the 

Parliament of the Commonwealth power to make 

laws “ with respect to” “ (xx) Foreign 

corporations, and trading or financial 

corporations formed within the limits of the 

Commonwealth”  and “ (xxix) External affairs.”  

A  literal interpretation of  the corporations power 

has made it an effective vehicle for regulating 

economic life in Australia, since any law 

regulating conduct that has significance for the 

activities, functions, relationships, or business 

of the specified corporations is regarded as a 

law “with respect to”  those corporations.27 A  

literal interpretation of  the external affairs power 

has enabled the Commonwealth to pass laws 

giving effect to obligations under international 

treaties entered into by the Executive 

government even though those laws regulate 

subjects which are otherwise outside the list of 

enumerated Commonwealth powers.28

However, the approach of literalism and 

strict legalism has not always favored the 

Commonwealth over the states. Thus, the Court 

has maintained a strict division between 

interstate trade and commerce (which is an 

enumerated Commonwealth power) and intra­

state trade and commerce (which is not). 

Consequently, the Court has refused to hold 

that an intra-state activity is within the 

commerce power where that activity affects 

interstate commerce in a mere social or economic 

sense. The Court’s decisions on the interstate 

commerce power reflect the approach of the 

Supreme Court to the interstate commerce 

power prior to ZYXWVUTSRQPONMLKJIHGFEDCBAN a tio n a l L a b o r R ela tio n s B o a rd 

v . Jo n es &  L a u g h lin S tee l C o rp o ra tio n .2 9 They 

are to be contrasted with the more flexible 

approach of the Supreme Court that openly

takes economic and social considerations into 

account in interpreting the interstate commerce 

power and other powers of the federal 

government.

While overall the High Court’s literal and 

legalistic approach to the Constitution has 

favored the Commonwealth in contests with 

the states, the same approach has often 

favoured the subject in contests with the 

Commonwealth. In A u stra lia n C o m m u n is t 

P a rty v . T h e C o m m o n w ea lth ,3 0 the Court 

declared invalid the C o m m u n is t P a rty 

D isso lu tio n A ct 1 9 5 0 (Cth) which purported to 

dissolve the Australian Communist Party, 

authorize the seizure of  its property and prohibit 

its members from holding certain positions. The 

Court held that the legislation could not be 

supported under an implied power to preserve 

the Commonwealth from internal attack because 

the legislation did not prescribe any rule of 

conduct or prohibit specific acts or omissions 

by way of attack or subversion. Instead the 

legislation purported to deal directly with the 

bodies and persons named and described. 

Further, the Court held that the legislation could 

not be justified under the power to make laws 

“with respect to”  the “naval and military defence 

of the Commonwealth” 31 because at the 

commencement of the legislation there was a 

state of ostensible peace.

Similarly, by a literal reading of Section 92 

of the Constitution—which departed from the 

section’s historical purpose—the Court 

invalidated Commonwealth legislation that 

purported to acquire compulsorily all private 

banks in Australia.32 Section 92 had been 

designed to protect trade between the states 

from border tariffs and discriminatory state 

legislation. But under the Court’s interpretation, 

it became for a time a guarantee of free 

enterprise.

The E n g in eers ' case also signified a 

movement away from reliance on decisions of 

the Supreme Court of the United States, not 

only in interpreting the Australian Constitution, 

but also in considering common law matters. 

The legalistic approach to statutory 

construction endorsed by the Court in the 

E n g in eers ' case together with the continued 

right of appeal to the Privy Council ensured 

that, for the greater part of the twentieth



H IG H  C O U R T  O F  A U ST R A L IA 11wvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

century, Australian courts and, for that matter, 

Australian legislatures, would look to England 

for guidance in developing Australian law and 

legal institutions.

Beyond a doubt, the ZYXWVUTSRQPONMLKJIHGFEDCBAE n g in eers ' case has 

been as important to the development of 

Australian law as M a rb u ry v . M a d iso n3 3 has 

been to United States law.

T h e C h a n g in g R o le o f th e H ig h C o u r t 

in C o n tem p o ra ry A u stra lia

By 1990, a majority of High Court Justices 

had adopted a broader approach to the 

interpretation of the Constitution and the 

development of the common law. They 

impliedly rejected literalism as the determinant 

of constitutional meaning. They exhibited a 

willingness to look to the historical purpose 

and background of individual sections of the 

Constitution in some cases34 and beyond the 

express wording of the Constitution to draw 

implications from its nature and structure in 

other cases.35 Social and economic factors are 

now also taken into account in common law 

and constitutional matters to an extent that 

would have been unthinkable twenty years ago. 

Furthermore, the Court has been prepared to 

develop a uniquely Australian common law that 

not only reflects contemporary Australian 

society, but recognizes Australia’s place as a 

member of  a wider international community.

E xa m p les o f th e H ig h C o u r ts 

R ecen t A p p ro a ch

In contrast to the Constitution of  the United 

States, the Australian Constitution does not 

contain a First Amendment protecting freedom 

of communication. However, the High Court 

has held that, because the Constitution 

provides for a system of representative and 

responsible government, by implication it 

necessarily protects freedom of communication 

between “ the people” on government and 

political matters.36 Without freedom of 

communication on these matters, the Court 

reasoned, the people would not be able to make 

effective choices in the elections for which the 

Constitution provides. Consequently, the Court 

held invalid legislation purporting to prohibit

the broadcasting or televising of political 

advertisements during an election period.37

In T h eo p h a n o u s v. H era ld a n d W eek ly 

T im es L td ,3*  a narrow majority of  the Court held 

that the constitutional freedom of 

communication guaranteed the publication of 

material discussing government and political 

matters and provided a constitutional defence 

to a common law action for defamation. 

Recently, in L a n g e v. A u stra lia n B ro a d ca stin g 

C o rp o ra tio n ,3 9 the Court clarified the holding 

in T h eo p h a n o u s. In a unanimous decision, the 

Court held that by implication the Constitution 

protects freedom of communication but does 

not itself confer an individual right of 

communication. Such a right must be found in 

the general law, particularly the common law. 

However, the Court went on to hold that, in the 

light of the constitutional freedom of 

communication, the common law of  defamation 

unreasonably infringes the common law right 

of a person to communicate with another on 

government and political matters. The Court 

held that to conform with the constitutionally 

required freedom the doctrine of qualified 

privilege had to be developed to provide a 

defense for defamatory publications made to 

large audiences that contained untrue material 

concerning such matters. It  therefore developed 

that defence to accord with the constitutional 

requirement.

Notwithstanding that the Australian 

Constitution has no equivalent to the Fifth and 

Fourteenth Amendments, some members of  the 

Court have held that the Constitution impliedly 

guarantees the equality of all persons under 

the law and before the courts. They have done 

so by using the concept of  popular sovereignty 

as a premise from which to draw the 

implication.40 However, at the present time, only 

a minority of Justices support the drawing of 

this implication.

The state Constitutions do not expressly 

provide for the doctrine of the separation of 

powers. Nevertheless, the High Court has re­

cently held41 that state courts, while exercising 

state jurisdiction, are protected in some re­

spects by the federal Constitution’s separation 

of  powers. Under the federal Constitution state 

courts may be invested with federal judicial 

power. Consequently, the Court held that it  is a
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necessary implication of the Constitution that 

state legislatures cannot give state courts func­

tions that could undermine public confidence 

in their impartiality when they exercise federal 

judicial power. In ZYXWVUTSRQPONMLKJIHGFEDCBAK a b le , the Court invalidated 

New South Wales legislation that purported to 

give the Supreme Court of the state power to 

order the detention of a named individual in jail 

after his sentence had expired. The High Court 

held that the procedures which would result in 

such an order were repugnant to the judicial 

process and could undermine public confidence 

in the impartiality of the Supreme Court of  New 

South Wales.

The Court’s recent approach is not re­

stricted to constitutional matters. The Court 

has decided that the indigenous people of Aus­

tralia retained a form of native title to their land, 

which survived the colonisation of Australia 

by Britain.42 It has also held that native title 

may continue to coexist with grants of pastoral 

or mining leases over the same land.43 The first

of these decisions rejected the generally ac­

cepted view that native title was extin­

guished as a consequence of the application 

of the international law doctrine of te r ra n u l- 

l iu s . Hitherto, Australian land law, reinforced 

by a decision of the Privy Council in 1889,44 

had proceeded on the fiction that Australia was 

“ an uninhabited country”  at the time of settle­

ment and that the rights of the indigenous 

people to their land had been extinguished.

The High Court has also decided that a 

criminal trial court has inherent power to stay 

criminal proceedings for serious offences where 

an accused person is unable to afford legal 

representation and remains unrepresented 

through no fault of his or her own.45 

Additionally, the Court has rejected the 

previously accepted common law rule that, upon 

marriage, a wife gave irrevocable consent to 

sexual intercourse with her husband.46 Further, 

the Court continues to develop a uniquely 
Australian law of negligence that sometimes

In W ik P eo p les v . Q u een sla n d (1996) the High Court held that native title held by the indigenous 
people of Australia may continue to coexist with grants of pastoral or mining leases over the same 
land.
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involves the modification and even abolition47 

of previously enunciated common law 

principles.ZYXWVUTSRQPONMLKJIHGFEDCBA

R ea so n s fo r  th e C h a n g e in  A p p ro a ch

There are a number of reasons for the 

change in the High Court’s judicial role. First, it 

was not until the latter part of this century that 

the High Court asserted its judicial indepen­

dence from Britain and evinced a willingness to 

take an independent and creative lead in the 

development of Australian law. It  was not until 

1963 that the Court decided that it would no 

longer automatically follow decisions of the 

House of Lords48 and it  was not until 1978 that 

the Court decided that it would not automati­

cally follow  decisions of  the Privy Council.49

Second, it was not until 1975 and 1986 re­

spectively that appeals to the Privy Council 

were abolished from the High Court and the 

state Supreme Courts. Until these appeals were 

abolished, Australian litigation could ultimately 

be decided by the Privy Council. While the 

appellate jurisdiction of  the Privy Council con­

tinued, the development of Australian law, di­

vorced from the development of English law, 

posed immense practical problems for the 

Court.

Third, Australian judges have now gener­

ally rejected the traditional theory that courts 

merely declare the law. Judges have openly 

acknowledged the law-making function of the 

courts, particularly appellate courts.50 They ac­

knowledge that it is impossible to accept that 

the application and development of legal rules 

and principles can be isolated from the contem­

porary social context. Courts could not satis­

factorily resolve the increasingly complex is­

sues and novel factual circumstances that come 

before them by relying on the interpretive ap­

proaches to the Constitution and the common 

law that found favor in Australia for much of 

this century.

Fourth, the Court has recognized that Aus­

tralia is part of  a larger international community 

and that international and regional conventions 

may have a legitimate and important influence

on the development of  Australian law.51 Thus, 

in T eo h’s case,52 the Court accepted that the 

provisions of a treaty that has been ratified by 

the executive government may affect legal 

rights even when the treaty has not been incor­

porated into domestic law. In T eo h , the Court 

held that members of the Australian commu­

nity have a legitimate expectation that govern­

ment officials will  act in accordance with 

Australia’s obligations under such treaties. 

Consequently, a decision by a public official 

will  be void if  the official disregards a relevant 

treaty without having given a person affected 

by the decision the opportunity to argue that 

the provisions of the treaty should be applied.

The Court has also shown a willingness to 

look at the decisions of courts and tribunals in 

the United States, Canada, New Zealand, and 

Europe. In particular, decisions of  the Supreme 

Court of  the United States and of federal courts 

of  the United States are routinely referred to by 

counsel and cited by the Court.

T he  Future  R ole  of  the  C ourt

In response to this new approach, the High 

Court has received increasing political, aca­

demic, and media attention. The Court has been 

labelled “ activist”  and “ creative”  and has been 

accused of  usurping the role of  Parliament. This 

criticism misconceives the role of a final appel­

late and constitutional court. As Lord Radcliffe 

has pointed out53 there:

was never a more sterile controversy 

than upon the question whether a judge 

makes law. Of course he does. How can 

he help it?

Because that is so, it is inevitable that the 

High Court of Australia will  continue to make 

law for an independent and evolving nation 

that is part of an international legal community.

* /  a m in d eb ted to Ja m es S te ll io s o f th e 

R esea rch S ec tio n o f th e H ig h C o u r t o f 

A u stra lia L ib ra ry  fo r  resea rch a ss is ta n ce in  

p rep a r in g th is p a p er .
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Plessy v. Ferguson in  R etrospect

C larence  T hom as

As we near the end of this century, I would 

like to discuss a decision that came at the close 

of the last: ZYXWVUTSRQPONMLKJIHGFEDCBAP lessy v . F erg u so n , the notorious 

1896 case that helped usher in (or at least sanc­

tion) more than half-a-centuiy of  legalized rac­

ism.' In particular, I would like to discuss it 

from the standpoint of those who were on the 

losing side and the virtues of losing, especially 

in the face of insurmountable odds. I  must say, 

in passing, that, as virtuous as it  may be, losing 

is not an experience to which I  hope to become 

that accustomed on this Court.

The hundredth anniversary of P lessy has 

passed with almost the same lack of general 

interest that the decision received when Jus­

tice Henry Billings Brown delivered the opin­

ion for a 7-1 Court on May 18, 1896. As the 

historian C. Van Woodward describes it, in con­

trast to the great controversy that arose when 

the Court struck down much of the 1875 Civil  

Rights Act in the C iv il  R ig h ts C a ses,1 “ the 

P lessy decision was accorded only short, in­

conspicuous news coverage and virtually no 

editorial comment outside the Negro press.” 3 

Reviewing the newspapers of the day, one 

writer of today observes that several papers 

ignored P lessy in favor of decisions involving 

an heiress’s million-dollar inheritance and a 

claim of plagiarism by a well-known playwright.4 

Progressive journals such as the H a rva rd L a w 

R ev iew and the Y a le L a w  Jo u rn a l busied them­

selves with articles such as “The Law of Icy 

Sidewalks in New York State,” 5 and “ Two 

Years’  Experience of  the New York State Board 

of Law Examiners,” 6 but paid no attention to 

P lessy .

Aside from a sprinkling of law review ar­

ticles and law school addresses, P lessy’s cen­

tenary also has passed with little attention.7 

This may be the case (at least in part) because 

the excellent scholarly work on P lessy done by 

Professor Charles Lofgren and by Professor 

Owen Fiss8 has discouraged others from en­

tering the field. P lessy , however, may be re-
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ing the railroads of that State to pro­
vide separate cars for white and col­
ored passengers. There was no inter­
state, commerce' feature in the case 
for the railroad upon which the inci­
dent occurred giving rise to case—Plcs- 
sey vs. Ferguson—East Louisiana 
railroad, was and is operated wholiy 
within the State, to the lav.-s of Con­
gress of many of the States. The 
opinion states that by tlie analogy of 
the laws of Congress, and of many of 
states requiring establishment of sep­
arate schools for children of two races 
and other similar laws, the statute in 
question was within competency of 
Louisiana Legislature, exercising the 
police power of the State. The judg­
ment of the Supreme Court of State

i upholding law was therefore upheld, 
i Mr. Justice Harlan announced a very 
,! vigorous dissent saying that he saw 
j nothing but mischief in all such laws. 
' In his view of the case, no power in 
' the land had right to regulate the en- 
, Joyment of civil rights upon the basis 
i of race. It would be just as reasona- 
. bie and proper, he said, for states to 
i pass laws requiring separate cars to 
; be furnished for Catholic and Protest­
ants. or for descendants of those of 

, Teutonic race and those of Latin 
■ race.

Senator Romain and 
other uembers of the Lea 
of the gentlemen front th 
voted against the Dome 
proposition to go behin< 
were on the platform j  
participated in the cer 
dent to the inauguration 
ernor. That was all very 
way, but it is to be quest 
the action of the rvpres 
attended the Odd Fellow 
ing will dovetail with tl 
yesterday.

It is said that when I 
comes up for considerull 
tee an attempt will be 
sawmills on the taxable 
the existing law sawmill 
from taxation. The saw 
fostered by wise legislati 
to be one of the most iin  
State, and no industry 
promise • of continued 
Whether or not the le 
take kindly to the prop 
the lumber mills on the 
cult now to say.

Ex-Representative Kin  
here for a few days enj 
He has had to be re-ln 
ever. When Mr. Knig w 
Legislature he was cont 
in public with a dainty li  
but now he sports a luxt

A re Y on O ne

|'Of those unhappy people who are sur* 
a sent to the C rim inal Sheriff, fering with weak nerves, starting at

Col. I. D. Moore is here 
Price in being elected t 
Col. Moore has had the 
meet many of his •> 1 frie 
is canvassing for ...msel 
usually runs in hard lucl 
gets beaten, but he has a 
ty of winning the fights t 
ges for others: and he h 
daily successful whew 
handled any of Mr. Price

Mr. Price will not be 
friends to look after his i

The Supreme 
Court’ s decision in 
P lessy v . F erg u so n 
proved the temper of 
the 1890s in holding 
that races could be 
segregated if  equal 
facilities were 
provided. At the 
time, the decision 
drew little atten­

tion: in Louisiana's 
T h e D a ily S ta tes it did 
not even make 

headlines.

ceiving such disinterest today because of its 

complete rejection by our society. If  so, the 

recent apathy toward P lessy is a striking dem­

onstration of the benefits of losing. For it was 

in losing in P lessy that the foundations were 

laid for the eventual victory over segregation. 

To explore this idea, I would like to examine the 

stories of three people who lost in 1896: the 

defendant, Homer Plessy, his lawyer, Albion 

Tourgee, and John Marshall Harlan, the lone 

dissenter in P lessy .

I

More is known of the case that bears his 

name than is known of Homer A. Plessy, the 

man who challenged Louisiana’s Separate Car 

Act. Passed in 1890 by the Louisiana legisla­

ture, the Act required “ equal, but separate”  

accommodations for blacks and whites on 

railroad cars. Railroad employees, such as 

conductors, were responsible for assigning 

passengers to the cars on the basis of their 

race, and railroads could refuse to carry any­

one (without liability  for damages) who did not 

comply with the assignment. Employees faced 

a maximum twenty-five dollar fine and up to 

twenty days in jail if  they made incorrect as­

signments, as did passengers who insisted on 

sitting in the wrong seat. Nurses attending 

children of another race were exempted.9

A  committee of  New Orleans blacks decided 

to seek a test case to challenge the law, and 

retained Albion Tourgee, a Republican lawyer 

then living in New York, to handle the litiga­

tion. Though I focus on Tourgee, virtually all
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of  the local work was done by his able co-coun­

sel, James C. Walker, a New Orleans attorney. 

Homer Plessy, however, was not the first plain­

tiff  chosen to bring suit. In late 1891, Tourgee 

and Louis Martinet, a New Orleans lawyer, phy­

sician, and newspaper founder, began to search 

for an ideal test case. They entered into dis­

cussions with the Louisville and Nashville Rail­

road, which agreed to a test. Their first client 

was Daniel F. Desdunes, a twenty-one-year- 

old octoroon—in other words, one who was 

only one-eighth black and was of such fair com­

plexion that he might pass for white. He was 

the son of Rodolphe Desdunes, one of  the lead­

ers of the Creole community in New Orleans. 

Desdunes was arrested for sitting in a whites- 

only car on a trip from New Orleans to Mobile, 

Alabama.10 Desdunes’  case, however, was dis­

missed because the Louisiana Supreme Court 

held in the meantime that the Louisiana Act did 

not apply to interstate railway trips.11

Plessy, a thirty-four-year-old octoroon 

friend of Rodolphe Desdunes, became the next 

plaintiff. He purchased a ticket in June 1892, 

for a trip from New Orleans to Covington, Loui­

siana—a wholly intrastate trip—on the East 

Louisiana railroad. He was arrested after he 

attempted to sit in the white car; it seems clear 

that the incident had been prearranged with 

the railroad, because although Plessy was “ a 

passenger of  the colored race,”  he was but one- 

eighth black and, according to his counsel, “ the 

mixture of colored blood [was] not 

discernable.” 12 In fact, the criminal informa­

tion against Plessy did not mention his race, 

nor was his race discussed during the trial pro­

ceedings. The Louisiana Supreme Court would 

use this lack of color against Plessy. In its opin­

ion affirming the constitutionality of the Loui­

siana Separate Car Act, the Court observed that: 

“The statute applies to the two races with such 

perfect fairness and equality that the record 

brought up for our inspection does not dis­

close whether the person prosecuted is a white 

or a colored man.” 13

Plessy’s appearance became an important 

issue in the case. It formed the basis of an 

alternative argument, in case the appellate 

courts rejected Plessy’s core Fourteenth 

Amendment claim of equal justice before the 

law. Before both the Louisiana Supreme Court

and the Supreme Court of the United States, 

Plessy argued that the Louisiana law was irra­

tional and arbitrary for classifying an octoroon 

as black, “ though the mixture of colored blood 

was not discernible,” 14 and that he was actu­

ally white and entitled to the lull  privileges and 

immunities “ secured to citizens of the United 

States of the white race by the Constitution 

and laws of the United States.” 15 Plessy’s first 

claim in his brief before the Supreme Court went 

so far as to argue that his whiteness was a con­

stitutionally protected property right and that 

authorizing railroad employees to deny it vio­

lated the Due Process Clause. Although this 

argument might have appealed to the property­

conscious Supreme Court of  the late nineteenth 

century, today it rings strange. As the histo­

rian C. Vann Woodward has observed, “ this 

was not the defense of the colored man against 

discrimination by whites, but a defense of the 

‘nearly’ white man against the penalties of 

color.” 16

Plessy was tried before Judge John H. 

Ferguson, who ultimately would become the 

name defendant, in Louisiana Criminal District 

Court on October 13,1892. Plessy challenged 

the jurisdiction of the court, as one did under 

the procedures of the day, by pleading that 

the Louisiana law was unconstitutional for 

requiring racial separation in violation of  the 

Thirteenth and Fourteenth Amendments. His 

lawyers claimed that the law imposed a badge 

of servitude on their client by perpetuating “ the 

distinction of race and caste among citizens of 

the United States of both races.”  As their brief 

declared: “ the statute in question establishes 

an insidious distinction and discrimination be­

tween citizens of the United States, based on 

race, which is obnoxious to the fundamental 

principles of national citizenship, perpetuates 

involuntary servitude, as regards citizens of  the 

colored race, under the merest pretense of  pro­

moting the comforts of passengers on railway 

trains, and in further respects abridges the privi­

leges and immunities of the citizens of the 

United States, and the rights secured by the 

thirteenth and fourteenth amendments of the 

federal Constitution.” 17 In addition to his al­

ternative arguments about the arbitrary classi­

fication of octoroons, Tourgee also claimed that 

the exception for nurses was irrational and that
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the delegation of authority to railroad employ­

ees was illegal.

After losing his motion before Judge 

Ferguson, Plessy took an immediate appeal to 

the Louisiana Supreme Court. Narrowing the 

statute by interpretation in certain ways, that 

court rejected Plessy’s claims. Asserting that 

“an almost uniform course of decision”  among 

the lower federal courts and the state courts 

permitted separate but equal facilities, Louisi­

ana Justice Charles Fenner announced that 

“ equality, and not identity or community, of 

accommodations, is the extreme test of confor­

mity to the requirements of the Fourteenth 

Amendment.” 18 As the Supreme Court of the 

United States would agree three years later, the 

Louisiana Justices concluded that the law con­

stituted a valid exercise of  the state police power 

“ in the interest of  public order, peace, and com­

fort.” 19

Plessy took an immediate appeal to the Su­

preme Court of the United States. He contin­

ued to raise his challenge to the Louisiana law 

as a badge of inferiority in violation of  the Thir­

teenth Amendment and as a denial of equal 

treatment by the laws on the basis of his race in 

violation of the Fourteenth Amendment. Jus­

tice Brown, writing for a 7-1 Court, rejected 

these arguments on the ground that separation 

did not constitute inequality. “The object of 

the Fourteenth Amendment was undoubtedly 

to enforce the absolute equality of  the two races 

before the law, but in the nature of things it 

could not have been intended to abolish dis­

tinctions based upon color, or to enforce so­

cial, as distinguished from political equality, or 

a commingling of  the two races upon terms un­

satisfactory to either.” 20

The Court dismissively rejected Plessy’s 

claim that even if  the facilities were equal, the 

separation itself placed blacks in an inferior state 

in violation of  the Fourteenth Amendment. “ We 

consider the underlying fallacy of  the plaintiff ’s 

argument to consist in the assumption that the 

enforced separation of the two races stamps 

the colored race with a badge of inferiority. If  

this be so, it  is not by reason of anything found 

in the act, but solely because the colored race 

chooses to put that construction upon it.” 21 

Professor Charles L. Black, Jr., who taught at 

the Yale Law School during my years there,

described this part of the Court’s opinion thus: 

“The curves of callousness and stupidity in­

tersect at their respective maxima.” 22

Once the Supreme Court issued its deci­

sion, the criminal proceedings against Plessy 

could resume. Accordingly, on January 11,1897, 

more than four years after he had attempted to 

board a white railroad car, Plessy entered a guilty 

plea in criminal district court. He was fined 

twenty-five dollars. Homer Plessy died twenty- 

eight years later in 1925 at the age of sixty- 

three, and he was buried in St. Louis Cemetery 

No. 1, in New Orleans.23 All  else, however, 

about the intervening years of his life appears 

to have been lost to history.24

II

Homer Plessy’s lawyer from the Criminal 

District Court all the way to the Supreme Court 

was Albion Tourgee. As I noted earlier, how­

ever, James C. Walker of New Orleans was the 

local counsel who actually drafted all plead­

ings and seems to have masterminded the strat­

egy for the case. Tourgee already had lived 

an interesting life as a soldier in the Union 

army during the Civil  War, as a carpetbagger, as 

a popular novelist, and as a life-long advocate 

of equal justice for blacks. Tourgee’s sympa­

thetic biographer, Otto Olsen, for example, en­

titled his work C arpetbagger’ s C rusade.25 B y  

the time of ZYXWVUTSRQPONMLKJIHGFEDCBAP lessy , Tourgee had become, in 

Olsen’s words, “ the nation’s most persistent 

and vociferous white champion of full racial 

equality.” 26 Tourgee welcomed an aggressive 

approach to challenging Jim Crow in Louisi­

ana. “ Submission to such outrages,” he ad­

vised the New Orleans blacks, tends “only to 

their multiplication and exaggeration. It is by 

constant resistance to oppression that the race 

must ultimately win equality of  right.” 27 While 

Tourgee did not live to see that day, his was 

one of the many steps on the road to equal 

rights regardless of race.

Tourgee grew up in Ohio and Massachu­

setts—both centers of abolitionism. He at­

tended the University of Rochester in 1859, 

dropped out for financial reasons, returned, and 

then enlisted as a private in the Union army 

when the war came. As a member of the 27th 

New York Volunteer Infantry, Tourgee fought
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at the first battle of Bull Run and was injured 

when a retreating battery ran him down. Para­

lyzed and beset by the back problems that 

would plague him the rest of his life, Tourgee 

recovered enough to re-enlist, this time as a 

lieutenant in the 105th Ohio Volunteer Infan­

try. Wounded again in operations in Ten­

nessee and Kentucky, Tourgee was captured, 

imprisoned, and then exchanged. Returning 

briefly from the front in 1863 to get married 

in Ohio, he rejoined the 105th Ohio but his 

injured back forced his resignation in De­

cember 1863.

Tourgee then began his career as a lawyer 

and politician. Returning to Ohio, he resumed 

his legal studies and gained admission to the 

Ohio bar in 1864. In 1865, attracted by opportu­

nity in the South and driven to warmer climes 

by his declining health, Tourgee moved to 

Greensboro, North Carolina. He edited a news­

paper and then in 1868 became a delegate to 

the North Carolina constitutional convention, 

which had been called to draft a new constitu­

tion so that the state could gain readmittance 

to the Union. After the convention, Tourgee 

was appointed to a state commission charged 

with drafting a new Code of Civil  Procedure, 

and then in 1868 he was elected a Superior 

Court judge. As a judge, Tourgee sought to 

impose tough justice on the Ku KIux  Kian, de­

spite threats to his personal safety. As Repub­

licans began to lose their hold on power, 

Tourgee’s possibilities for re-election evapo­

rated, and he left the bench in 1874. He was 

sent again as a delegate to the Constitutional 

Convention of 1875, lost a race for Congress in 

1878, and left the state in 1879. Eventually set­

tling in upstate New York, Tourgee became a 

writer and achieved fame with a novel based 

on his experience in the South. The book, A  

Fool’ s Errand, 28 was a remarkable success 

and sold 200,000 copies, a large figure for 

that time.29 It  blamed both the stubborn racism 

among some elements in the South and the cow­

ardice of the North for the failure of Recon­

struction.

Continuing to write, Tourgee worked on 

various equal rights enterprises and took on 

the ZYXWVUTSRQPONMLKJIHGFEDCBAP lessy case pro bono. Tourgee knew that 

he faced long odds before the Court. As he 

said even before P lessy had reached oral argu­

ment, “ [t]he Court has always been the foe of 

liberty until forced to move on by public opin­

ion.” 30 In the preceding quarter-century, the 

Supreme Court had invalidated the Civil  Rights 

Act of 1875,31 had narrowed the scope of the 

Fourteenth Amendment’s Privileges and Immu­

nities Clause,32 had invalidated the Ku Klux  

Kian Act of 1871,33 and had enforced a state 

action requirement on civil  rights bills passed 

pursuant to the Fourteenth Amendment.34 

Lower federal and state courts had permitted 

separate but equal facilities, while judicial deci­

sions in nonracial Fourteenth Amendment 

cases generally permitted a wide discretion to 

states in the exercise of their police powers.35 

The times also seemed to be moving against 

Tourgee, as the Compromise of 1877 had been 

followed by the enactment of segregation laws 

in several Southern states and the disappear­

ance of the Republican party in the South. In­

deed, the years after P lessy would witness the 

almost complete disenfranchisement of blacks 

by practices and procedures barring them ac­

cess to the polls and the extension of Jim Crow 

to almost every aspect of life.36

Nevertheless, Tourgee and the co-counsel 

he acquired for the Supreme Court litigation, 

Samuel L. Phillips, a former Solicitor General 

who had argued the C iv il  R ig h ts C a ses, went 

forward with the appeal before the Court. Why? 

To be sure, Tourgee, like every good counsel, 

had counted the votes and thought he could 

find a way to win. In an October 1893 letter to 

Louis Martinet, one of  the New Orleans Creole 

leaders who had organized opposition to the 

Louisiana law, Tourgee began to express some 

doubts about whether to seek an expedited 

hearing for the case, or to wait. He admitted 

that “  [o]  f  the whole number of Justices there is 

but one who is known to favor the view we 

must stand upon,” and that “ [tjhere are five 

who are against us. Of these one may be 

reached, I think, if  he ‘hears from the coun­

try’ soon enough. The others will  probably 

stay where they are until Gabriel blows his 

horn.” 37 In order that this fifth  Justice “hear 

from the country,” Tourgee recommended 

that measures be taken to sway public opin­

ion and the news media against segregation 

as soon as possible, and that the case not be 

rushed. Tourgee held up his end of the bar­
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gain— it would take more than three years for 

the Court to hear argument and render a deci­

sion after the Louisiana Court had issued its 

judgment—but the expression of public opin­

ion he sought never emerged.

Litigation tactics aside, there was more to 

Tourgee’s efforts to pursue the case in the face 

of, it must be admitted, daunting odds. Tourgee 

had never given up his crusading efforts to 

defeat racism, and in his letter to Martinet he 

made clear his feelings that ZYXWVUTSRQPONMLKJIHGFEDCBAP lessy was part of a 

larger fight. “ The American Negro will  have to 

make his contest for equality of right and op­

portunity with the Negro-hating white man of 

the United States w h erever he may be upon 

the planet... There is but one way: the battle of 

liberty, justice and equal opportunity must be 

fought out here. The colored man and those 

white men who believe in liberty and justice— 

who do not think Christ’s teachings a sham— 

must join hands and hearts and win with brain 

and patience and wisdom and courage.” 38 

Some might question Tourgee’s decision to pro­

ceed, but he was a man who believed in fight­

ing for his principles.

Of course, as we all know, Tourgee lost, 

and it is almost certain that even if  he had never 

brought his case to the Supreme Court, some 

other case would have presented the Court with 

the opportunity to affirm the doctrine of sepa­

rate but equal. His efforts, however, were not 

in vain. His forceful and direct challenge of 

segregation as a violation of the Thirteenth and 

Fourteenth Amendments forced the Court to 

display openly the racial attitudes that under­

lay its decision. The obviousness and moral 

wrongness of these attitudes would stand as a 

symbol of injustice that would pollute our ju­

risprudence and tear at the seams of our na­

tion, but that also would unify blacks.

Further, Tourgee’s arguments may have in­

spired Justice Harlan’s dissent in P lessy . In his 

brief, for example, Tourgee wrote that: “ Instead 

of being intended to promote the g en era l com­

fort and moral well-being, this act is plainly and 

evidently intended to promote the happiness 

of one class by asserting its supremacy and 

the inferiority of another class. Justice is pic­

tured blind and her daughter, the Law, ought at 

least to be color-blind.” 39 Tourgee’s brief also 

would have an impact further into the future.

Although Albion Tourgee (above) lost his case, 
his brief probably influenced Justice John 
Marshall Harlan’ s dissent and may even have 
influenced Justice Robert H. Jackson’ s think­
ing in B ro w n v. B o a rd o f E d u ca tio n . James C. 
Walker of New Orleans was the local counsel 
who actually drafted all pleadings and seems to 
have masterminded the strategy for P lessy .

While considering another segregation case 

more than fifty  years later, Justice Robert H. 

Jackson took an interest in Tourgee, who had 

lived in upstate New York near the Justice’s 

home. He wrote to two friends of his discovery 

of Tourgee:

The P lessy case arose in Louisiana, 

and how Tourgee got into it I have not 

learned. In any event, I have gone to 

his old brief filed here, and there is no 

argument made today that he would not 

make to the Court. He says, ‘Justice is 

pictured blind and her daughter, the 

Law, ought at least to be color-blind.’ 

Whether this was original with him, it 

has been gotten off  a number of times 

since as original wit. Tourgee’s brief 

was filed April 6, 1896 and now, just 

fifty-four years after, the question is 

again being argued whether his posi­

tion will  be adopted and what was a
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defeat for him in ‘96 be a post-mortem 

victory.40

We can only speculate whether Jackson’s dis­

covery of Tourgee’s brief influenced his think­

ing in ZYXWVUTSRQPONMLKJIHGFEDCBAB ro w n v . B o a rd o f  E d u ca tio n . We can 

be sure, however, that the position Tourgee 

adopted in 1896 did become the grounds for, as 

Justice Jackson put it, “a post-mortem victory.”

As I  noted earlier, Tourgee lost in 1896, and 

he lost convincingly. As Charles Lofgren has 

written, however, P lessy “ is more than a tale of 

losers. Besides having their years in court, 

Martinet and [Tourgee] had their arguments dis­

played on the record— indeed, memorialized in 

Justice Harlan’s dissent —to instruct later gen­

erations.” 41 Among those later generations 

would be the blacks and their brave lawyers 

who challenged the evils of segregation. 

Tourgee’s work, even in a losing effort, forced 

the Court to articulate and endorse the prin­

ciple of “ separate but equal”  that, as a symbol 

of  racism and injustice, would inspire those that 

fought against it. In losing to evil, Tourgee laid 

the foundations for its eventual defeat.edcbaZYXWVUTSRQPONMLKJIHGFEDCBA

m

The third figure in this story is the Justice 

who immortalized the efforts of Plessy and 

Tourgee in the U nited  States R eports: Justice 

John Marshall Harlan. Harlan had grown up in 

Kentucky, studied law at Transylvania Univer­

sity, joined the state bar in 1853, and practiced 

law with his father, who was a close friend of 

Henry Clay and a leading politician in the state. 

He was elected a county judge in 1858, and 

when the war came he joined the Union army as 

a lieutenant colonel at the head of  the 10th Ken­

tucky Volunteer Infantry. He participated in 

battles in Mississippi, Tennessee, and Ken­

tucky. Coincidentally, he and Tourgee may 

have been involved in the same pursuit of the 

elusive cavalry of the Confederate General, 

John H. Morgan, in Kentucky and Tennessee.

Upon his father’s death in 1863, Harlan re­

signed his commission, returned home, and 

emerged as a leader of  the Constitutional Union­

ist Party. He was elected state attorney gen­

eral, and when the war ended he switched to 

the Republican Party. He also lost two bids for

the governorship. As head of the Kentucky 

delegation to the Republican national con­

vention in 1876, Harlan’s switch of support 

to Rutherford B. Hayes gave the latter the 

presidential nomination. Hayes placed 

Harlan on a commission to choose which of 

two rival Louisiana governments was legiti­

mate. Then, in a show of reconciliation to 

the South, President Hayes tapped Harlan 

to fill  a Court vacancy.

At first glance, Harlan would not have 

struck observers as a natural defender of equal 

rights for blacks. As his most recent biogra­

pher has pointed out, Harlan had joined the 

Know-Nothing movement in the 1850s and had 

been a slaveowner. During his political cam­

paigns in Kentucky, Harlan had vehemently 

opposed emancipation, extension of the vote 

to former slaves, and federal programs to help 

freed slaves.42 As the attorney general of Ken­

tucky, he had attempted to prevent the spread 

of abolitionist policies (Kentucky was not cov­

ered by the Emancipation Proclamation because 

it  had remained in the Union).43 After the war 

he had publicly supported segregated schools 

and had opposed the public accommodations 

provisions of the 1875 Civil Rights Act. He 

apparently told racist jokes during a campaign 

speech and continued to do so privately once 

on the bench.44 He had a mulatto half-brother, 

Robert Harlan, the son of  his father and a slave, 

with whom he kept in contact but whom he 

never formally acknowledged as a member of 

the family.

Despite these racial attitudes, Justice Harlan 

took up the cause of equal rights on the Court. 

He dissented in the C iv il  R ig h ts C a ses, inten­

tionally using the very pen and inkwell used by 

Chief Justice Roger B. Taney to write D red S co tt. 

Harlan declared that: “Constitutional provi­

sions, adopted in the interest of liberty, and for 

the purpose of securing, through national leg­

islation, if  need be, rights inhering in a state of 

freedom, and belonging to American citizen­

ship, have been so construed as to defeat the 

ends the people desired to accomplish, which 

they attempted to accomplish, and which they 

supposed they had accomplished by changes 

in their fundamental law.” 45 In H u rta d o v. C a li­

fo rn ia , Justice Harlan again dissented and ar­

gued that the framers of  the Fourteenth Amend­
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ment had intended to incorporate the Bill  of 

Rights against the states.46

These decisions were followed by Justice 

Harlan’s justly famous dissent in ZYXWVUTSRQPONMLKJIHGFEDCBAP lessy . As he 

did in the C iv il R ig h ts C a ses, Justice Harlan 

dissented alone in arguing that the Fourteenth 

Amendment prohibited the state from making 

distinctions among its citizens on the basis of 

race. He wrote: “ in view of the Constitution, in 

the eye of the law, there is in this country no 

superior, dominant, ruling class of citizens. 

There is no caste here. Our Constitution is 

color-blind, and neither knows nor tolerates 

classes among citizens. In respect of  civil  rights, 

all citizens are equal before the law.” 47 He 

quickly dismissed the argument that separate 

but equal treated both races justly. “ Every one 

knows,”  he said, “ that the statute in question 

had its origin in the purpose, not so much to 

exclude white persons from railroad cars occu­

pied by blacks, as to exclude colored people 

from coaches occupied by or assigned to white 

persons.” 48 He realized that he was writing for 

the ages, if  not for the country: “ In my opin­

ion,”  he declared, “ the judgment this day ren­

dered will,  in time, prove to be quite as perni­

cious as the decision made by this tribunal in 

the D red S co tt case.” 49

These courageous words, written in defi­

ance of his unified Brethren and of the history 

of his times, won Justice Harlan a low opinion 

in the eyes of some of his then and future 

colleagues. The other great dissenter, Justice 

Oliver Wendell Holmes, Jr., described Justice 

Harlan as “ the last of the tobacco-spitting 

judges”  and described his mind as a “powerful 

vise, the jaws of which [could never be 

closed].” 50 Justice Felix Frankfurter, in his con­

currence in A d a m so n v. C a lifo rn ia , described 

Justice Harlan’s views on incorporation as that 

of an “ eccentric.” 51

No doubt some of these views concerning 

Justice Harlan’s character arose from the moral 

certainty with which he adhered to his prin­

ciples—a certainty which sometimes burst forth 

in his physical conduct. It  is said, for example, 

that while reading his dissent in the In co m e 

T a x C a se ,S 2 Justice Harlan pounded the Bench 

for emphasis and wagged his finger in the face 

of Chief Justice Melville W. Fuller and Justice

i i{. -I. I.V .X iil.FS, I’ll, W . D IL I.M A W . II. I,<(('11 IE , A L ifT I1. M iL I,, G FO . FA E U M .E .

EAST LOUISIANA RAILROAD CO.ZYXWVUTSRQPONMLKJIHGFEDCBA

EXCURSIONS [ 
$1.00. I

------T O T H E—

G R E A T  A B IT A SPR IN G S.
E. S. FERGUSON,

Gt. F. X.

Homer A. Plessy purchased a ticket for the trip from New Orleans to Covington, Louisiana, on the 

East Louisiana Railway. It seems clear that his arrest for attempting to sit in a whites-only car had 
been prearranged with the railroad, because Plessy was but one-eighth black and, according to his 
counsel, “ the mixture of colored blood |was] not discernable.”
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Stephen J. Field.53 Chief Justice Charles Evans 

Hughes told the story that Justice Joseph P. 

Bradley, the author of the majority opinion in 

the ZYXWVUTSRQPONMLKJIHGFEDCBAC iv il  R ig h ts C a ses, and Justice Harlan “ac­

tually shook fists at one another.” 54 In re­

marks at a dinner given by the Supreme Court 

bar in honor of Harlan’s twenty-fifth anni­

versary on the Court, Justice David Brewer 

observed, perhaps jokingly, that his col­

league “ goes to bed every night with one 

hand on the Constitution and the other on 

the Bible, and so sleeps the sweet sleep of 

justice and righteousness.” 55

While his certainty and fervor may have 

rubbed his contemporaries the wrong way, it 

was his belief in his principles that perhaps al­

lowed him to endure the solitary position in 

which he often found himself. It was his firm  

belief in the righteousness of his cause that 

allowed his words to speak to future genera­

tions. It was his attachment to principle that 

guaranteed that his positions one day would 

inspire others to defeat the great wrong he 

had fought in a losing struggle. His ringing 

declaration that “Our Constitution is color­

blind, and neither knows nor tolerates classes 

among citizens,”  is one of the most famous 

and powerful phrases in American constitu­

tional law.

Harlan’s words were a beacon to blacks as 

they lived under oppression and fought to over­

turn the dreadful laws of segregation. I can 

remember, as a young child growing up under 

segregation, learning the phrase “ Our Consti­

tution is color-blind”  before I even knew what 

the Supreme Court was or who Justice Harlan 

was. His words inspired the great civil  rights 

revolution that removed the Black Codes and 

Jim Crow. As Judge Constance Baker Motley 

reminisced during a ceremony in this Court to 

honor Justice Thurgood Marshall, Justice 

Harlan’s dissent was a steady resource to Jus­

tice Marshall during his time as chief counsel 

for the NAACP. As she said:

Marshall had a “Bible”  to which he 

turned during his most depressed mo­

ments . . . Marshall would read aloud 

passages from Harlan’s amazing dissent.

I do not believe we ever filed a major 

brief in the p re -B ro w n days in which a

portion of that opinion was not quoted.

Marshall’s favorite quotation was, “Our

Constitution is color-blind.”  ... It be­

came our basic creed. Marshall admired 

the courage of Harlan more than any 

Justice who has ever sat on the Supreme 

Court. Even Chief Justice Earl Warren’s 

forthright and moving decision for the 

Court in B ro w n did not affect Marshall 

in the same way. Earl Warren was writ­

ing for a unanimous Supreme Court. 

Harlan was a solitary and lonely figure 

writing for posterity.56

Although Justice Harlan, Albion Tourgee, 

and Homer Plessy lost their case, they placed 

the nation and this Court on the proper course 

to vindicate the great principle of equal justice 

before the law. Their example and their words 

inspired others to continue their struggle, to 

fight their fight, to endure hardships and set­

backs. Though their story was not the story of 

winners, they sparked a long and hard struggle, 

one that would not end until they were long 

dead. Indeed, their victory must, of necessity, 

be “post mortem.”
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In  the Shadow  of  the C hief:wvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA 
T he R ole of  the 

Senior  A ssociate  Justice

Sandra  L .  W ood

“ There have been great leaders on the bench who were not Chief Justices.”  

Charles Evans Hughes1

When asking questions about who leads 

the Supreme Court, the answer has most often 

been the Chief Justice.2 The Chief speaks first 

in Conference and makes opinion assignments 

when in the majority. The Court takes its name 

from the Chief who presides over it; the Chief’s 

ceremonial and administrative duties add to his 

stature as he presides over oral argument and 

Conference discussions, giving at least the ap­

pearance that the Chief Justice is the leader of 

the Court.

Yet, the literature on the Chief Justice has 

indicated gaps between the potential for lead­

ership and the reality.3 That makes the senior 

Associate Justice (SAJ) a logical contender for 

leadership. As the second to speak in Confer­

ence, the SAJ may be able to persuade waver­

ing Justices. If  in opposition to the Chief, the 

SAJ may make a considerable number of  opin­

ion assignments. Additionally, of course, the 

SAJ has knowledge and experience of having 

been on the Court for an extended period of

time (most SAJs have been on the Court more 

than twenty years).

The Justices do perceive such a role in their 

own social structure. Justice Harold H. Burton 

Characterized the role in the following manner:

There is also an unsung post of respon­

sibility among the Justices themselves 

which is inherent in every court—that 

of the senior member of the Court. 

Through his length of  experience on the 

Bench, exceeding that of each of his 

associates, the senior in point of ser­

vice bears the inescapable responsi­

bility  of such seniority .... To each 

member of the Court junior to himself 

he remains a part of the Court as that 

Court made its first impression on the 

newcomer. The senior Justice neces­

sarily adds to the understanding by the 

Court of decisions reached during his 

service on it. Firsthand familiarity with
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the formulation of  precedents is a price­

less asset. The Supreme Court has been 

exceptionally fortunate in having such 

familiarity available to it because, 

throughout two-thirds of its life, its se­

nior Justice has had from 20 to nearly 35 

years of prior service as a member of 

the Court.4

As Philip Kurland noted, “Length of  tenure 

may be a necessary, but not a sufficient, condi­

tion for judicial greatness.” He continued, 

“ [Longevity of service has proved to be of 

great importance in permitting a justice to 

effect his will  in the adaptation of the Con­

stitution to his times. [But] length of tenure 

by itself, witness... John Catron, Robert Grier, 

is not adequate to assure that a justice will  make 

his mark on our Constitutional Jurisprudence.” 5 

The Justices recognize the importance of se­

niority in providing expertise and leadership to 

the rest of the Court. Lewis F. Powell, Jr., for 

example, acknowledged the senior Associate 

Justice’s expertise after he joined the Court in 

1971. Although he had practiced corporate law 

for four decades, Powell sometimes felt awk­

ward and unsure. Once he pointed to the 403 

volumes of U . S. R eports that held all of the 

Supreme Court opinions. “Bill  Douglas,”  he 

said, “now he knows what is in those books. I 

don’t.” 6 The Court’s long-established practice 

of discussing cases in order of seniority and 

sitting in order of seniority (both in Conference 

and oral argument) shows the centrality of 

length of tenure in the organization of the 

Court.

Not surprisingly, the primary point of simi­

larity between the SAJs is that they all served a 

long time. Excluding John Rutledge, who only 

served one year, the average service on the 

Court (until 1992), is twenty-eight years. The 

shortest length of service for a Justice who 

served as SAJ was fifteen years for Owen J. 

Roberts, while William O. Douglas holds the 

record for length of service at thirty-six years. 

The average length of service for all Justices 

(including SAJs) is sixteen years.7 Table 1 lists 

the senior Associate Justices, by date, as well 

as the Chief Justice who presided with them.

Four aspects of the role of senior Associ­

ate Justice serve to define that position. First,

the SAJ acts as presiding officer in the absence 

of the Chief Justice. Second, beginning in the 

Taney era, the SAJ in the majority has made the 

opinion assignment if  the Chief did not partici­

pate or dissented. Third, many SAJs have cov­

eted the role of the Chief for themselves. Fi­

nally, the illness and senility of the SAJ have 

sometimes created a situation in which the gen­

eral role expectations would be unmet.

Presiding  O ver  the  C ourt

One major function of the SAJ has been to 

preside over the Court in the absence of the 

Chief Justice. This happened when the Chief 

Justice was ill,  out of town, or had resigned or 

died and no successor had been appointed. 

Justice Miller  wrote in 1885:

In consequence of the illness of the

Chief Justice [Waite] I have had to be 

acting Chief Justice in his place. I al­

ways knew that he did a great deal more 

work than I, and had many apparently 

unimportant matters to look after to 

which the other judges gave no time and 

very little attention.8

Justice Miller found these tasks to be quite 

burdensome. After the death of Waite, Miller  

continued to preside over the Court for six 

months until a successor could be named and 

confirmed.

On the other hand, Oliver Wendell Holmes, 

Jr., who took over many administrative tasks 

during the illness of Chief Justice Taft, did not 

seem to mind. Holmes also acted as Chief Jus­

tice during summers when Taft was away. “ They 

exchanged comradely notes about the business 

of  the Court, and Holmes liked to play the young 

cavalier, calling Taft, ‘My  Lord’ or ‘Emperor,’ 

and signing himself, ‘Your obedient servant.’ ” 9 

When Taft resigned from the Court and Holmes 

became acting Chief Justice, he handled the 

routine business of the Court with alacrity. 

Holmes’experience as Chief Judge in Massa­

chusetts may have been an asset. He conducted 

Conferences with celerity, succinctly stating the 

matter, indicating his position and then paus­

ing only for disagreement. Taft’s Conferences 

had been long and rambling. “ Conferences are
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T able 1

T he Senior  A ssociate JusticeswvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

YEARS SENIORASSOCIATE CHIEF JUSTICE

1790-91 John Rutledge John Jay

1791-1810 William Cushing John Jay (1791-94)

John Rutledge (1795)

Oliver Ellsworth (1796-1800)

John Marshall (1800-18??)

1811-30 Bushrod Washington John Marshall

1831-44 Joseph Story John Marshall (1831-35)

Roger B. Taney (1935-44)

1845-60 John McLean Roger B. Taney

1861-69 James Wayne Roger B. Taney (1862-63)

Salmon P. Chase (1864-69)

1870-72 Samuel Nelson Salmon P. Chase

1873-80 Nathan Clifford Salmon P. Chase (1873)

Morrison R. Waite (1874-80)

1880-90 Samuel F. Miller Morrison R. Waite (1880-87) 

Melville W. Fuller (1888-90)

1891-96 Stephen J. Field Melville W. Fuller

1897-1911 John M. Harlan Melville W. Fuller (1897-1910) 

Edward D. White (1911)

1912-24 Joseph McKenna Edward D. White (1912-20) 

William H. Taft (1921-25)

1925-32 Oliver Wendell Holmes, Jr. William H. Taft (1926-29)

Charles Evans Hughes (1930-32)

1933-37 Willis  Van Devanter Charles Evans Hughes

1938-40 James C. McReynolds Charles Evans Hughes

1941-44 Owen J. Roberts Harlan Fiske Stone

1945-71 Hugo L. Black Harlan Fiske Stone (1945)

Fred Vinson (1946-52)

Earl Warren (1953-68)

Warren E. Burger (1969-71)

1972-74 William O. Douglas Warren E. Burger

1975-89 William J. Brennan, Jr. Warren E. Burger (1975-86) 

William H. Rehnquist (1987-89)

1990-92 Byron R. White William  H. Rehnquist

1993 Harry A. Blackmun William  H. Rehnquist

1994- John Paul Stevens William  H. Rehnquist
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a joy, and we are dispatching business with 

great rapidity,”  Justice Harlan Fiske Stone re­

ported to Frankfurter.10

Administrative responsibilities fell upon 

Justice Hugo L. Black upon the unexpected 

death of Chief Justice Fred Vinson. He presided 

at the Conferences held on October 10,17, and 

24,1953, after Vinson died and at the request of 

new Chief Justice Earl Warren. Black made all 

of the opinion assignments during that time 

and ran the administrative side of the Court. 

Felix Frankfurter wrote Black a note saying that 

Black had conducted the Conferences “ admi­

rably.” He continued, “ You stated, and stated 

well, the cases that should have been put to 

the Conference for discussion and guided the 

talk as talk should be guided—by a gentle but 

firm, or firm  but gentle, rein.” 11 Black made ten 

assignments during that time and prepared the 

“ dead list”  during those interim weeks.12 The 

dead list presents a list of cases appealed on 

certiorari that are not discussed at the Confer­

ence. Any Justice can request that a case be 

removed from the dead list. Frankfurter, for ex­

ample, wrote on September 28,1953, to request 

that two items be removed from the dead list. 

The memo continued: “When next you and I 

talk, I shall put to you considerations that for 

me make it undesirable, as a policy after your

regime, to have a list of  recommended grants.” 13 

The fact that Frankfurter called Black’s Term as 

interim Chief Justice a “ regime”  indicates that 

some power (perhaps coveted by Frankfurter) 

must go along with composing the dead list, 

particularly since the first Conference of the 

Term usually concerns a large number of such 

appeals.

The SAJ has not been universally lauded 

for his leadership skills. When William  O. Dou­

glas presided over the Conference in the ab­

sence of Chief Justice Warren E. Burger, Con­

ference ended several hours earlier than usual, 

and he would feel quite satisfied that he had 

been more efficient than the Chief Justice. While 

Douglas’s clerks attributed the quickness to 

his incisive analysis that cut to the heart of the 

matter, colleagues disagreed. “ Bill  didn’t dis­

cuss anything,”  one said. “ He would just say, 

‘This is a case involving such and such a stat­

ute. The issue is such and such. I vote to 

affirm.’ No wonder we were out of there so 

early.” 14 As Justice Powell said in an interview: 

“ Bill  was impatient at Conference.... He would 

run the Conference with great expedition. So 

instead of really encouraging people to discuss 

a case all he was interested in was how they 

were going to vote.” 1'’ Douglas viewed Confer­

ence as a time of nose-counting, not consen­

When Joseph McKenna presided over the Court during Chief Justice William Howard Taft’s 
illness, he irritated his Brethren by mismanaging the Conference and showing poor judgment. 
Eventually, the senior Associate Justice’s reasoning got so muddled that the other Justices secretly 

agreed not to count his vote in cases where the vote was close. Pictured above are members of the 
Taft Court on a visit to the White House with McKenna and Taft in the foreground at right.
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sus building, that rarely changed anyone’s 

mind.

But much worse was the Conference under 

Joseph McKenna. In May 1923, McKenna 

ran the Conference during Taft’s illness. Taft 

wrote to former Justice John Hessin Clarke: “ I 

had all my cases prepared in typewriting, but 

he preferred not to read them at all, and the 

Conference did not amount to much, so that we 

had to do most of it  over again the next week.” 16 

McKenna was a constant thorn in Taft’s side, 

but the elderly Justice steadfastly refused to 

resign despite his incapacity.

O pinion  A ssignm ent

Beginning with the Taney Court, the senior 

Justice in the majority made the opinion as­

signment if  the Chief dissented.17 The ability to 

assign the Opinion of the Court has long been 

considered the keystone of  the Chief’s power.18 

If  he disagrees with the Chief, the SAJ will  make 

a significant number of opinion assignments. 

While Chief Justices make more than ninety 

percent of the opinion assignments, the senior 

Associate Justice may make assignments in 

some of the most contentious and important 

decisions each Term.
Recent SAJs have viewed opinion assign­

ments as important to their potential leadership. 

Douglas tangled with Burger on this subject a 

number of times. ZYXWVUTSRQPONMLKJIHGFEDCBAL lo yd v . T a n n er '9 (1972) 

fanned Douglas’s ire over the assignment 

power. Douglas believed that the Chief Justice 

was undecided and so he assigned the case to 

Thurgood Marshall, who had shown a particu­

lar interest in that case (concerning free 

speech in a shopping mall). However, while 

Douglas was out of town,Burger sent a memo 

around that assigned Powell to write the L lo yd 

opinion. Douglas fired off  a memo to the Chief 

Justice:

You led the Conference battle against 

affirmance and that is your privilege. But 

it is also the privilege of the majority, 

absent the Chief Justice, to make the 

assignment.... If  the Conference wants 

to authorize you to assign all opinions, 

that will  be a new procedure. Though 

opposed to it, I  will  acquiesce. But un­

less we make a frank reversal in our 

policy, any group in the majority should 

and must make the assignment.20

Douglas was even more incensed when 

Binger assigned the abortion cases to Harry A. 

Blackmun. When Douglas confronted him, 

Burger said that there were “ literally not enough 

columns to mark up an accurate reflection of 

the voting.” 21 But when some Justices began 

to discuss holding the cases over for another 

Term, Douglas fired off  another memo he threat­

ened to publish as a dissent to the order for 
reargument:

When a Chief Justice tries to bend the

Court to his will  by manipulating assign­

ments, the integrity of the institution is 

imperilled. . .. Perhaps the purpose of 

THE CHIEF JUSTICE, a member of  the 

minority in the Abortion Cases, in as­

signing the opinions was to try to keep 

control on the merits. If  that was the 

aim, he was unsuccessful. Opinions in 

these two cases have been circulated 

and each commands the votes of five 

members of the Court. Those votes are 

firm, the Justices having spent many, 

many hours since last October mulling 

over every detail of the case. The cases 

should therefore be announced.

The plea that the cases be rear­

gued is merely strategy by a minority 

somehow to suppress the majority view 

with the hope that exigencies of time 

will  change the result. That might be 

achieved of course by death or conceiv­

able retirement... .But that kind of strat­

egy dilutes the integrity of the Court 

and makes the decisions here depend 

on the manipulative skills of the Chief 

Justice.22

These incidents, among others, show the 

tension over opinion assignments and the jeal­

ousy with which those assignments are re­

garded by the SAJ. It seems clear that the 

SAJs do view opinion assignment as their pre­

rogative in those cases in which they are the 

senior Justice in the majority, and they have 

been willing  to confront the Chief Justice, if
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O pinion  A ssignm ents of  the Senior  A ssociate JusticeswvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Senior Associate*
Years Served 

as SAJ

Total Opinion 

Assignments

Chief Did Not 

Participate

Unanimous

Cases
Close

Cases

Joseph Story 1831-44 3 3 1 1
John McLean 1845-60 11 6 5 1
James Wayne 1861-69 5 1 1 2
Samuel Nelson 1870-72 10 2 1 1
Nathan Clifford 1873-80 77 71 54 5
Samuel F. Miller 1880-90 128 115 109 0
Stephen J. Field 1891-96 36 17 12 2
John M. Harlan 1897-1911 109 53 51 20
Joseph McKenna 1912-24 45 10 9 7
Oliver Wendell Holmes 1925-32 17 15 15 0
Willis  Van Devanter 1933-37 18 5 5 16
James C. McReynolds 1938-40 18 8 7 1
Owen J. Roberts 1941-44 32 8 5 12
Hugo L. Black 1945-71 183 42 21 69
William O. Douglas 1972-74 62 0 0 25
William J. Brennan, Jr. 1975-89 267 6 4 35
Byron R. White 1990-92 28 0 0 11
Harry A. Blackmun 1993 10 0 0 3
John Paul Stevens** 1994- 21 0 0 11

*Justices John Rutledge, William  Cushing, Bushrod Washington, and Joseph Story (until 1835) 

have not been considered in this analysis because the senior Associate Justice did not begin 

making opinion assignments until Taney was Chief Justice.

**Through 1995 Term.

necessary, to maintain that power.23

The opinion assignments made by the se­

nior Associate Justices after Taney are shown 

in Table 2.24 Two clear trends are evident. First, 

the bulk of assignments made by senior Asso­

ciate Justices prior to Hugo L. Black were made 

due to the death, illness, or resignation of the 

Chief Justice. Nathan Clifford, for example, 

made seventy-seven assignments while he was 

SAJ, and seventy-one of those occurred due 

to the lack of participation of the Chief; there 

was a ten-month gap between the death of 

Waite and the appointment of Fuller. The large 

number of assignments made by Samuel F. 

Miller  can also be attributed to the six-month 

gap between when Fuller died and White was 

appointed Chief Justice. John Marshall Harlan, 

too, made nearly half of his assignments due to 

the lack of a Chief Justice after Edward

Douglass White died and before Taft was sworn 

in. By contrast, such gaps in the chief justice­

ship are virtually nonexistent in the modem era. 

No gap occurred at all between Hughes and 

Stone, Warren and Burger, and Burger and 

Rehnquist. Less than two months separated 

the death of Stone and the appointment of 

Vinson and less than a month lapsed between 

Vinson’s death and Warren’s appointment. The 

fact that most of these Chiefs resigned rather 

than died on the Bench may make it easier for 

presidential appointments to occur without 

delays.

However, the increasing divisiveness on 

the Court itself has led modem SAJs to have 

even greater opportunities for making assign­

ments.25 As Table 2 shows, a tremendous in­

crease has occurred in the number of highly 

conflictual cases being assigned by the SAJ.
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While earlier SAJs were assigning many unani­

mous routine cases, the modem SAJs are as­

signing large numbers of  highly divisive cases. 

More than half of the assignments made by 

William J. Brennan, Jr., were close cases, and 

only four of 267 were unanimous. Very few, 

then, of those cases could be considered 

strictly routine. Douglas, Byron R. White, 

Blackmun, and John Paul Stevens assigned ZYXWVUTSRQPONMLKJIHGFEDCBA
n o unanimous cases due to lack of Chief Jus­

tice participation, but made a sizeable per­

centage of their assignments in highly 

conflictual cases.
It appears clear, therefore, that the opinion 

assignments made today by the SAJ are quite 

different than those made in the past. While 

historically the SAJ was responsible for mak­

ing routine assignments when the Court lacked 

a Chief, the modem SAJ makes a large number 

of assignments in contentious cases due to the 

increasing propensity of the Chief Justice to 

dissent.

As a corollary to majority opinion assign­

ment, another responsibility of the SAJ in the 

modem era has been to assign the dissent. The 

increased incidence of dissent on the Court 

makes assignments desirable both to unite the 

dissenters on policy grounds and to distribute 

the work more equally among frequent dissent­

ers.26 Largely, the actions of Justice Brennan 

have institutionalized this practice.27 While in­

creasing numbers of dissents occurred begin­

ning in the 1940s, no immediate attempt was 

made to rally the dissenters around one opin­

ion. Dissenters tended to write individually, 

infrequently consulting other dissenters. For 

example, despite the fact that “Black and 

Douglas dissenting”  became common par­

lance, the two did not usually agree on one 

dissent. In fact, while Black and Douglas 

a g reed 82.6 percent of the time, Black joined 

only 36.1 percent of Douglas’s dissents, while 

Douglas joined merely 27.6 percent of Black’s 

dissents. They seemed to make little effort to 

come to agreement concerning their reasons 

for dissent.

In the 1970s, extensive evidence of dissent 

assignments begins to occur formally, through 

memos to the dissenters. Typically, a memo 

was sent to the Justices in dissent, designating 

one of them (or the assigner) to write a common

dissent. The most typical text from Brennan 

simply states: “ We three are in dissent in the 

above. I ’ ll  be happy to try my hand at the dis­

sent.” The number of dissent assignments 

steadily increased during the 1970s, from Doug­

las assigning from five to ten dissents per year 

in the early 1970s to Brennan assigning more 

than forty dissents per year during the late 

1980s.28 Unlike the majority opinion assign­

ments that represent a partially coercive power, 

dissent assignments are not similarly con­

strained. The senior judge assigns a dissent 

and the assignee generally writes it, but any 

Justice may write an additional dissent. Thus 

the SAJ may carefully consider the vagaries of 

those in dissent in order to make an assign­

ment that will  gamer joins from all of the dis­

senters.

Added to the responsibility of opinion as­

signments when in the majority, the dissent 

assigment creates an even stronger sense of 

role, especially for the SAJ who is often in dis­

sent.

Prom otion  Fever

A  third aspect of the role of the SAJ has 

been a tendency to covet the duties of  the Chief 

Justice on a permanent basis. Several SAJs 

thought that they were the most logical suc­

cessors to the deceased or retired Chief and 

may have harbored resentment after failing to 

secure the expected honor.

Such appears to be the case when Morrison 

R. Waite was appointed to the Court, and se­

nior Associate Justice Clifford had been pre­

siding over the past Term. Waite told a friend:

Those fellows up there want to treat me 

as an interloper. I was met today by the 

senior Associate Justice Clifford, who 

has been presiding since the vacancy, 

with the suggestion that as I am a 

stranger in the Court and its methods, I 

would better allow him to continue to 

preside for a time until I learn the for­

malities of  the Court.

Waite did not take advantage of Clifford ’s of­

fer, but “ got on the box as soon as I arrived 

there this morning, gathered up the lines and 

drove, and I  am going to drive and those gentle­
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men know it.” 29

John Marshall Harlan also believed that he 

should be appointed Chief when Melville W. 

Fuller died, despite his somewhat advanced age. 

According to the journalist son of a friend:

But with ‘mellow pathos in his voice,’ 

and a lump in his throat, he ‘ frankly 

avowed his disappointment’ that the 

chief justiceship had gone to White. ‘ I 

hope no friend of mine importuned the 

President to make me chief justice,’ 

Harlan had said. ‘That office is too great 

to be scrambled for. I had hoped, 

though,that the president would let me 

round out my career as chief Justice. It 

would have given me an opportunity 

for work that would have prolonged my 

life.’ The Justice could not understand 

Taft’s concern about his age. ‘ I am only 

78. That ought not to indicate old age 

and uselessness.’ Nor could he condone 

the president’s disregard of their long 

association. ‘ It once was my privilege 

to be of some little service to Mr. Taft 

when he was a young judge,’ he told 

his friend’s son, a wave of sadness 

sweeping across his face. ‘ I had thought 

that he understood me better than he 

seemed to.’ 30

While it is not clear that Black coveted the 

role, others may have acted on his behalf in 

suggesting his name to President Harry S 

Truman when Stone died. “ I wish Eisenhower 

would make you Chief Justice,”  wrote Douglas 

to Black. “ It would be the smartest thing he 

could do ZYXWVUTSRQPONMLKJIHGFEDCBAp o lit ica lly and the best possible 

appointment on the merits. But I do not think 

he’s smart enough to do it.” 31 Such instances 

of promotion fever are rarer in the modern 

era because the senior Justice recently has 

not been of the same political party as the 

appointing President.

L ingering  T oo  L ong

The final aspect of the role of the SAJ has 

too often been pathetic. The SAJ was often 

characterized, by the Chief Justices and his 

Brethren, as old and senile. From time to time

Court members have felt that the SAJ outlived 

his usefulness and remained only as a burden 

to the Court; in those instances Justices occa­

sionally schemed to force him to resign. Chief 

Justice Waite noted in 1880, a year before 

Clifford left the Court, that Clifford was “per­

manently disabled.” 32

Similarly, Stephen J. Field’s colleagues were 

worried, and had been for some time (practi­

cally during the whole of his tenure as SAJ), 

about his mental capacity.33 Field voted on 

cases and forgot his position; he asked ques­

tions in oral argument showing that he was not 

following the arguments of counsel.34 During 

his early tenure on the Court he wrote twenty- 

five opinions per year, but the number of opin­

ions dwindled beginning in 1893, going from 

nine in 1893 to six in 1894, and only four in 1895. 

Field noticed the dwindling number of assign­

ments, and with his typical irascibility, he wrote 

Chief Justice Fuller in 1896: “ I return to you the

The majority of writing assignments made by 
senior Associate Justices occurred because of 
the death, illness, or retirement of the Chief 
Justice. Of the seventy-seven assignments 
Nathan Clifford (above) made, seventy-one oc­
curred because the Chief Justice was not par­
ticipating. Clifford so coveted the role of senior 

Associate Justice that he tried to persuade newly 
appointed Chief Justice Morrison R. Waite to 
let him continue to preside until Waite learned 
the ropes.
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enclosed memorandum of the cases assigned 

to the different Justices made yesterday. I do 

not care to retain any memorandum of assign­

ment of cases where none are assigned to my­

self. I do not know and shall not ask the reason 

that no cases have been assigned to me within 

the past six months.” 35

Additionally, Chief Justice Taft assigned 

senior Associate Justice McKenna only simple 

cases and even then the results were not al­

ways satisfactory. “ In case after case he will  

write an opinion,”  Taft commented,”  and bring 

it into Conference, and it will  meet objection 

because he has missed a point in one case, or, 

as in one instance, he wrote an opinion decid­

ing the case one way when there had been a 

unanimous vote the other, including his own.” 36 

McKenna completely missed the central point 

in a case assigned to him in 1924. Taft wrote: “ It 

seems to me, with deference, that you have not 

stated the real point of the case as agreed upon 

in Conference.” 37 Taft wrote out a statement 

covering the central issue, and McKenna tried 

again. “ It seems to me, with deference,”  Taft 

wrote, “ that you still miss the point in your 

opinion upon which the Conference determined 

that this case should turn.” 38 The best was yet 

to come, however. The next Term, McKenna 

circulated an opinion that left the Chief Justice 

in doubt as to the identity of the case. 

“McKenna’s language is as fog. He does not 

know what he means himself. Certainly no one 

else does. I  try to give him the easiest cases but 

nothing is too easy for him.” 39

Such stories of disabled Justices made 

strong impressions on some. Black made his 

son promise to tell him if  he became unable to 

do his job. After suffering a slight stroke, Black 

checked in with his son and asked if  he noted 

any differences. Hugo L. Black, Jr., did notice 

differences, but told his father:

I said you were not the old Hugo Black 

anymore. I  didn’t say you weren’t still a 

Supreme Court superstar when it 

comes to ability to judge soundly and 

push out quality and quantity pro­

duction. It  just may not come as easy 

as it did before.40

Black decided not to retire at this time. How­

ever, as time went on, others began to notice 

Black’s failing health. In 1968, he wrote a reply 

to a letter discussing a point he had made “ in a 

dissent I wrote a few years ago in ZYXWVUTSRQPONMLKJIHGFEDCBAF e ld m a n v. 

U n ited S ta tes.”  That case came down in 1944. 

And several times toward the end of the Term 

Douglas noted that in Conference “Black made 

unexpected remarks that don’ t make sense.” 41 

In another instance, Black kept a lawyer argu­

ing a case well beyond the allotted time by de­

manding the attorney agree with his view of 

the case.42

At  times, the problems caused by the SAJ’s 

illness compelled the rest of the Court to take 

action. In the case of McKenna, Taft and his 

colleagues met at Taft’s house in November 

1924 and agreed not to decide any cases in 

which McKenna’s vote was crucial.43 Burger 

and Brennan handled problems with Douglas 

in virtually the same way. During Douglas’s last 

months on the Court, Chief Justice Burger con­

sulted with next-in-line Brennan about opinion 

assignments that Douglas should have made.44 

Yet this behavior is problematic. Both Brennan 

and Burger felt uneasy about their actions, al­

though such activities may have been neces­

sary in order to prevent institutional harm.

D iscussion and  C onclusion

The role of the senior Associate Justice 

highlights the importance of seniority to the 

decisionmaking process of the Court. The Jus­

tices are well aware of the prerogatives that 

moving to the senior position is likely  to bring. 

The Court sits in order of seniority, discusses 

the cases by order of seniority and makes the 

opinion assignments on the basis of seniority. 

Justice Blackmun, after the retirement of Jus­

tice White, remained on the Court in order to 

retain the prerogatives of seniority, particularly 

opinion assignment. One implication of this 

study for presidential appointments may be to 

appoint young and healthy candidates to the 

Court. Their longevity may pay off  in their abil­

ity  to influence the Court as they move into the 

SAJ position.

Over time, the role of the SAJ has changed 

considerably. Historically, the most important 

role of  the SAJ was to preside in the absence of 

the Chief Justice and make opinion assignments
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during those periods. Gaps between Chiefs 

lasted many months, in some cases nearly a 

whole Term, and so this was a considerable 

responsibility. On the modern Court, however, 

while this interim role has virtually disappeared, 

the increasing propensity of the Chief Justice 

to dissent has created more opportunities to 

make opinion assignments in contentious cases. 

The growing prevalence of the dissent assign­

ment is another manifestation of the growing 

stature of the position of the SAJ. These two 

functions make the modem senior Associate 

Justice a potentially important leader on the 
Court.
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N ational Jurisprudence: 

T w o  D raft O pinions on  the 
Sedition  L aw  of 1798 and  
the  Federal C om m on  L aw

W illiam jam es  H ull H offer

In the late 1790s, controversies swirled 

about the nature and extent of the Constitution 

of the new nation. The achievement of the 

Framers had already been tested by the rise of 

a standing two party system, a novelty 

anathema to existing Anglo-American political 

theory. The rival political camps had reached 

out from within the government to create 

electoral parties throughout the land. In the 

process, political leaders became electoral 

organizers, in societies, parades, speeches, 

and newspapers rallying adherents and 

battering opponents. Events in Europe gave 

urgency and energy to the party competition. 

The Federalist party, already the bastion of  the 

creditor interest, traditional religion, and 

deference politics, sympathized with the 

commercial interest in Great Britain while the 

rapidly emerging Democratic Republican party 

identified with the revolutionary program of 

France. The egalitarian striving of French 

revolutionaries echoed in the manifestoes of

the Democratic Republicans, while the conser­

vative cautions of the English right found 

favor among Federalists. Leaders of the 

parties contested foreign policy, the handling 

of the national debt, and the very nature of the 

political process within the new republic.1

The political contest focused upon control 

of Congress and the presidency—at least until 

1798. According to defenders of the Constitu­

tion, the federal courts were to be the weakest 

branch of the new government, its judges 

shielded from partisanship by tenure during 

good conduct and the two tiered system of 

nomination and confirmation.2 The Judiciary 

Act of 1789 created the inferior courts of a 

national judiciary, but failed to give to the 

district and circuit courts the manpower or the 

rulemaking power necessary to carry on their 

work.3 State governments refused to accept 

the authority of these inferior federal courts 

when vital state interests were involved.4 Even 

the Supreme Court was less than supreme. A
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In his analysis of two of Justice William  
Paterson’ s draft opinions, the author shows how 
the New Jersey Justice (above) went beyond de­
fending his country’ s federal common law for 
political reasons and wrestled with some of the 
great constitutional questions.

number of leading lawyers and judges spumed 

nomination to its Bench because they thought 

it less important than state tribunals. It had no 

building of its own, a skeletal staff, and worst 

of all, from the standpoint of its members, 

Supreme Court Justices had to ride circuit and 

sit on federal trial courts. So debilitating was 

the circuit riding that only the healthiest 

Justices could survive it for long. John Jay, the 

first Chief Justice, retired from his post after a 

mere six years, in part to preserve his health. 

Freed of the onus of traveling long days and 

nights over terrible roads he lived for nearly 

three more decades.5

Long a relative backwater in the political 

wars, in 1798 the federal courts became the 

focal point of  the battle. The gravamen was the 

Federalist majority in Congress adapting 

English common law doctrine to criminalize 

seditious libel of the government in the 

Seditious Libel Act of 1798. Publication of 

libels of the government was criminalized. 

Some states already had such acts on their 

books, but no one doubted that a state could 

adopt English common law precedents if  it so

chose, but under the new statute cases were to 

be heard in federal courts.6 Was a federal 

seditious libel law constitutional? Scholars 

still battle over the status of the federal 

common law, pouring over such hoary 

precedents as ZYXWVUTSRQPONMLKJIHGFEDCBAU .S . v. H u d so n a n d G o o d w in ? 

S w ift v. T yso n , and E r ie v. T o m p k in s, among 

others.8 Some researchers have found 

evidence in contemporaries’ unpublished 

papers that place the protagonists in one 

partisan camp or the other.9 The underlying 

assumption in these arguments is that the 

issue had either politicized the federal bench or 

demonstrated how partisan that bench already 

was.

Supreme Court Justice William Paterson 

faced the question of the constitutionality of 

the seditious libel law in 1798, and although 

scholars credit him with strongly supporting 

the constitutionality of the seditious libel law, 

his draft opinions have gone largely 

unanalyzed on their own merits.10 They 

deserve better, for Paterson’ s reasoning was 

sharp and his reading of doctrine was able. 

Much has been made of the fact that 

Paterson’s jury charge in V a n h o rn e’s L essee v. 

D o rra n ce" may have laid the groundwork for 

M a rb u ry v . M a d iso n '2 and judicial review, but 

Paterson’s jurisprudence comes out more 

strikingly in two draft opinions discussed 

below. Early on in the Supreme Court’s 

intellectual life, he grappled with the great 

interpretive conundrums: should the Constitu­

tion be regarded as an expression of natural 

law or was it the command of the sovereign; 

might fundamental law be loosely constructed; 

was there a living constitution or were the 

Justices bound by the plain meaning and the 

presence or absence of key words and 

phrases; and, finally, what was the relation 

between the national government and the 

states?13 Seen in this light, these draft 

opinions show more than a judge eager to 

defend a federal common law for political 

reasons, but a jurist laying out the groundwork 

for the jurisprudence of generations of 

constitutional commentators and judges to 

follow.

The occasion for these two draft opinions 

arose out of a complicated turn of events that 

pitted the ruling Federalist party, nominally
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headed by President John Adams, and the 

aggressive and liberal Republicans, under the 

leadership of  Vice President Thomas Jefferson 

and James Madison. At stake was not only 

supremacy in Congress, but American rela­

tions with France and Great Britain. The two 

nations had been at war on and off  for the past 

decade. The United States had adopted an 

official pose of neutrality, but in refusing to 

honor its 1778 commitment to defend France 

and then concluding a treaty with Britain, the 

Jay Treaty, that the French could only regard 

as an insult to them, the Federalists had made 

France a virtual enemy without gaining any 

real concessions from the British. Neverthe­

less, agents of the French government 

operated within the United States and received 

assistance from many sympathizers who still 

distrusted British aims and felt sympathy for 

the French situation. These ffancophiles often 

had places in the Republican party and 

Republican party leaders actively endorsed 

France over Great Britain.14

One of the primary scenes of the conflict 

between these two factions was the print 

media. Newspapers in the new nation had 

become major sources of informative propa­

ganda and the battleground for public opinion. 

Each group had their paper in the media 

markets of the day, Philadelphia, New York 

City, Charleston, and the other commercial 

centers that served the vast agriculturalist 

population of the continent. Serving as the 

primary means for organizing supporters and 

providing spurs to action in elections, 

newspapers conducted sophisticated cam­

paigns against opposing viewpoints through 

passionate argument as well as ridicule and 

bombast. The newspapers, though extremely 

limited in coverage and circulation, were the 

lifeblood of the fierce partisan battles that 

overrode the thin unities under the previous 

Washington administrations.15

In this hotly contested political environ­

ment, the XYZ affair provided a surge of 

support for the Federalist cause and the 

struggling administration of President John 

Adams that led directly to the Seditious Libel 

Act. In a poorly calculated diplomatic move, 

influenced by the United States’ recent Jay 

Treaty with Great Britain, Talleyrand, the

French foreign minister, used three Swiss 

agents to solicit a bribe from the three U. S. 

ministers, Charles Cotesworth Pinckney, 

Elbridge Gerry, and John Marshall, whom John 

Adams had appointed to negotiate a lessening 

of the growing hostilities between France and 

the United States. The offer, meant as a slight 

to the new nation, was leaked to the Federalist 

press at home and created a vast upsurge of 

patriotic fervor for war with France.16 Buoyed 

by this overwhelming support, the Federalist 

majority in both houses of Congress passed 

several pieces of legislation to deal with the 

seemingly inevitable conflict. These measures 

included appropriations for a navy, a large 

national army, and several anti-immigrant 

provisions. In keeping with the spirit of the 

times, the Federalists pressed for and managed 

to pass a Sedition Act on July 14,1798.17

The debates in Congress had become 

heated as the partisan implications of the bill  

dawned on the beleaguered Republicans. 

Republicans worried, rightfully, that the new 

law could bring most of them and their party 

apparatus, as well as their newspaper editors, 

into federal courts and chill their ability to 

counter the pro-war fervor. Although the new 

law was considerably more progressive than 

the common law crime,18 the likelihood of  jail 

time and considerable fines upon conviction 

exerted a strong deterrent to speaking against 

those in government or contravening their 

policies.19 Out of doors, the Republican protest 

against the Sedition Law got stronger and 

spread faster as the Federalist prosecutors 

brought fourteen prosecutions into the federal 

courts.20 Outspoken Republican newspaper 

editors were the first to run the gauntlet while, 

initially, only one politician, Congressman 

Matthew Lyon of Vermont, suffered under the 

measure.

Republicans maintained throughout the 

duration of the Sedition Law’s life that 

Congress did not have the power to pass it; 

that it was contravened by the First Amend­

ment to the Constitution; that its effect was to 

inhibit the very foundation of freedom on 

which the republic was based; and that it 

symbolized perfectly the monarchist and anti­

democratic nature of the Federalist party, 

which made them unfit to govern.21 On the one
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This satirical cartoon portrays the first fight in the chambers of Congress, an altercation between 
Congressman Mathew Lyon of Vermont and Congressman Roger Griswold of Connecticut. Parti­
san fevers ran high during debate over passage of the Sedition Act of 1798, with Republicans fearing 
that the new law could bring them, as well as their newspaper editors, into federal courts and chill 
their ability to counter the pro-war fervor. Lyon, a Republican, was in fact one of twenty-five people 
arrested under the act.

hand, it is not clear whether the Republicans 

were inching toward a broader definition of 

freedom of political speech in this debate, or 

merely crying out that their ox had been gored. 

After attaining power in 1801, the Jeffersonians 

did not repeal the Seditious Libel Act, but let it 

expire. What is more, the Jeffersonians 

showed no hesitation to use seditious libel 

laws, for example in Virginia, to drive Federalist 

editors to cover.22 On the other hand, the fact 

that the Federalists had identified attacks on 

“government”  with the attacks on the policies 

of the Federalist party was surely a less than 

evenhanded interpretation of their own 

statute. And, although the law allowed truth 

as a defense, it was surely hard for Republican 

partisans to show that their anti-Federalist 

opinions were true. Political opinion by its very 

nature is hard to verify.

While James Madison and Thomas

Jefferson drafted resolutions for state assem­

blies to attack the Federalists and their 

dangerously loose construction of the Consti­

tution, their adherents fought the prosecu­

tions in courts.23 The editors in the dock had 

little chance of acquittal, in large measure 

because Federalist marshals hand-picked 

Federalist juries to hear these cases presented 

by Federalist prosecutors. On the bench sat a 

wholly Federalist judiciary. Everyone charged 

was convicted, a predictable outcome, though 

one that might have resulted even had the 

system not been rigged, so narrowly tailored 

was the law.24 Defendants’ counsel might 

have argued to the jury that they were the 

ultimate arbiters of  law as well as fact. Colonial 

and revolutionary counsel made this argu­

ment, with some success.25 It is still made in 

some state criminal trials.26 But, given the 

composition of the juries in these cases, such
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an appeal to jury nullification of the law would 

have been a waste of time.

The oddity remains that there is no record 

of an appeal of these cases, or even of the 

common law indictments brought before the 

passage of the Sedition Law.27 Despite their 

fervent opposition to the common law in 

federal courts, whether drawn from old English 

precedents or as the source of newly passed 

legislation, the Republican defendants did not 

choose to appeal. An appeal would have given 

them another forum in which to raise 

objections to the constitutionality of the 

federal law and to the conduct of the 

Federalists. If  the arguments of counsel were 

not actually contemptuous of the bench, 

Republican appellate pleaders might have had 

a privilege to assault government policies that 

the new law had just denied to Republican 

editors. Nevertheless, there are several rea­

sons why the Republicans may have es­

chewed appeal. First, the particular defendants 

may not have had enough resources to fight 

politically and maintain a legal appeal. It was 

easier to just pay the fine and serve the time. 

Second, much more sympathy for the Republi­

can cause might be gained through conviction 

and imprisonment than through technical legal 

arguments in appellate courts. The law was of 

limited duration (corresponding to the war 

scare with France) and the Republican 

counter-punch from the rising resentment 

against the Sedition Act looked to sweep the 

Federalist judicial officers from power. Third, 

the Republicans knew that the Federalists were 

largely in control of the judicial branch with 

most of the judges and Justices having 

Federalist sympathies. An appeal to these 

judges might only lead to a definitive opinion 

in favor of the constitutionality of the sedition 

law.

William Paterson’s draft opinions on the 

subject prove this last presupposition solidly 

grounded. Though disavowing any connec­

tion with the Federalist party,28 Justice William  

Paterson’s personality and background kept 

him strongly away from the emerging Republi­

can maj ority  ’  s positions. William  Paterson was 

bom in Ireland in 1745 and emigrated with his 

family very shortly thereafter to New Jersey. 

His father eventually settled the family in

Princeton where he set up a general store. 

Young William studied hard and managed to 

gain admission to the school in town, the 

College of New Jersey (later Princeton 

University). There Paterson learned Greek, 

Latin, history, philosophy, and enjoyed public 

speaking in the debating clubs.29 He devel­

oped early on an Englishman’s respect for 

property and rights. He espoused a love of the 

virtues of conservative republicanism with a 

concern for the profligacy and corruption he 

believed were corroding the vitality of the 

mother country and threatening her American 

colonies. Seeking the remuneration and status 

of a country lawyer, Paterson apprenticed to 

Richard Stockton and quietly watched the 

growing conflict with Great Britain. Fairly late 

in the crisis, Paterson, a struggling lawyer with 

much to lose if  he chose incorrectly, decided to 

support the revolutionary cause. His pru­

dence was surely a professional, lawyerly 

virtue, but he was also an ambitious young 

man, and he knew that political advancement 

for one without connections to the metropoli­

tan imperial center must lie in the provincial, 

patriot cause.30

Paterson’s star rose quickly during the 

American Revolution as he undertook a 

variety of legal responsibilities in the fiercely 

divided colony. As fervent a patriot as he 

would become, he was always careful to 

nurture political contacts that would serve him 

very well in the years to come. He served as 

the secretary of New Jersey’s revolutionary 

congress and took part in the disagreeable task 

of drafting New Jersey’s constitution, doing 

the best he could to secure the rights of the 

propertied. As the state’s attorney general, he 

proved a zealous prosecutor of British 

sympathizers.31 There was no bar in this era 

against a public official continuing his private 

law practice, and, upset with the legislature’ s 

support for debt relief, he pursued his 

burgeoning legal practice. Private suits 

brought sizable fees in a number of large land 

claim disputes and debt recovery actions.32

But Paterson’s advancement was based as 

much on the soundness of his legal thinking as 

on his political skills. His most recognized 

national role came at the federal Constitutional 

Convention in 1787. Serving as one of New
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Jersey’s representatives to the Convention, he 

drafted a plan of government that would have 

insured that the smaller states would not be 

dominated by the more populous ones in any 

new national government.33 Although the New 

Jersey Plan that he had partially authored and 

introduced met defeat, Paterson’s views made 

possible the Great Compromise—giving to the 

lower house a population-based representa­

tion while preserving the equal status of all 

states in the Senate.

Paterson returned home something of a 

hero, continued his law practice, and was 

chosen by the state legislature to serve in the 

U. S. Senate. There he participated in the 

committee that drafted the Judiciary Act of 

1789, a bold and far reaching addition to the 

powers of the federal government. There was 

nothing in the Constitution that mandated a 

fully  articulated inferior federal court system, 

or that allowed litigants from different states to 

remove a suit to the federal courts. It  may have 

been that such courts would be more neutral 

forums than the state courts, particularly for 

British merchants or their agents attempting to 

recover unpaid, pre-Revolutionary debts. The 

fact remains, however, that the federal district 

and circuit courts gave far more power to the 

weakest branch and shifted the boundary of 

state-federal authority.34

After three terms in the limited office of 

governor of New Jersey, Paterson was 

appointed by President George Washington to 

the Supreme Court in March 1793.35 It was in 

this capacity that Paterson rode his appointed 

circuit, presided over sedition trials and gave 

his resounding support for the sedition law 

and the use of a federal common law of crimes 

in his instructions to various grand juries. He 

reminded them of their solemn duty to pursue 

all lawbreakers vigorously, and allayed any 

doubts they might have about the legality of 

indictments under the newest pieces of 

Federalist legislation.36 The political implica­

tion of Paterson’s strong law and order 

position was hardly novel in this era. Other 

judges routinely used grand jury instructions 

as occasions for far more partisan lectures than 

Paterson assayed.37 But the grand jury 

instruction was not a legal opinion per se. It 

had no force as precedent, nor was it intended

as a meditation on the merits of the law. It  was 

simply an admonition.

Sometime in late 1798 or early 1799, 

Paterson, anticipating an appeal of  the sedition 

law’s constitutionality, prepared two draft 

opinions that went far beyond his charges to 

any of the grand juries. The fact that Paterson 

expected a challenge to the constitutionality of 

the sedition law reminds us that judges in this 

era saw judicial review as legitimate. They did 

not need ZYXWVUTSRQPONMLKJIHGFEDCBAM a rb u ry v . M a d iso n . Paterson 

himself had affirmed a court’s judicial review 

powers over state law in V a n h o rn e 's L essee v . 

D o rra n ce . In the first tax cases, the Jay Court 

had already hinted that it had the power to 

review the constitutionality of federal acts.38

This is the clear implication of Paterson’s 

opening to the first draft opinion,39 “Whether 

the act be constl. or Congress had authority to 

pass it?”  and the reason why Paterson would 

have felt it necessary to think about this 

question. Other passages in these two draft 

opinions show that Paterson subscribed to the 

view of  the Court’s inherent powers of judicial 

review. The second draft opinion makes this 

clear with the unequivocal statement, “This 

authority is vested in the courts of the U. 

States.” 40 Thus, rather than being the creation 

of a doctrine, Marshall’s arrogation of the 

review power merely made explicit what others 

had already believed.41 This made M a rb u ry 's 

acceptance more certain though less revolu­

tionary. In the vast portion of these drafts, 

however, Paterson concentrates on the 

common law and the powers of Congress.

Paterson did not fully develop his 

arguments and omissions appear quite fre­

quently. The drafts also overlap and lay out 

different expositions on some of the same 

contentions. It should also be noted that his 

points strongly resemble those Harrison Gray 

Otis proffered in the House during the debate 

on the sedition law.42 This should not be 

completely unexpected because Paterson did 

circulate in Federalist circles and these points 

were well rehearsed since Alexander Hamilton 

successfully argued the loose construction 

position in his message on the chartering of 

the first Bank of the United States.43

The first point in the first draft opinion 

reiterates the implied powers source for
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unmentioned federal common law.44 The term 

“ general clause”  either refers to the Necessary 

and Proper Clause45 outright or obliquely. 

Inherent in the concept of being able to carry 

out the express powers is the ability to pass 

laws implicated in that task. Paterson refers to 

currency and revenue protection measures 

though any number of federal operations 

would have supported this widely-held 

proposition. He does not address the scope of 

the implied powers. Links to explicit powers 

could easily become quite tenuous and subject 

to abuse. Later jurisprudence surrounding 

Congress’s interstate commerce regulation46 

followed from future Justices’ difficulty  with 

Paterson’s common sense driven interpreta­

tion.47 The question would be how far a 

government could go to defend itself. While 

no one questioned that the government had 

that power, many did inquire as to the 

definition of the government. Paterson, like 

many Federalists, at the very least failed to 

look more deeply into who and what was being 

protected. The issue was not clear. Paterson’s 

position led to the prosecution of political 

opponents of the administration while many 

argued at the time and later that the real 

government that needed protection was a 

republic based on open debate and freedom of 

speech.48

Missing this maelstrom completely, Pater­

son swiftly moves to the area of greatest 

concern, the common law as a source of 

Congressional power. He writes forcefully, “ I 

have no doubt of its extension.” 49 Supporting 

this controversial contention are three main 

lines of argument. First, the common law 

references throughout the Constitution and its 

amendments lead to the implication that the 

common law is a given presumption in the legal 

environment within any court in the nation. 

Paterson’s list includes impeachment, Con­

gressional privilege from arrest, the mention of 

habeas corpus and bill  of attainder, the extent 

of judicial power, treason, felony, the Fifth 

Amendment’s use of “ grand jury,” and the 

Seventh Amendment’ s mention of “ suits at 

common law.” 50 Taken together the phrases 

and terms used throughout the Constitution 

lead to a strong impression that the very legal 

language is the language of  the common law. If

the language of the Constitution is that of the 

common law, then the common law was 

assumed to be present in the federal courts.

While his reasoning by analogy and 

inference leads in the right direction, it does 

not take Paterson far enough. First, the 

references assume a common law that might 

just be borrowed from the states, not 

necessarily independent and national. Federal 

courts would use the procedures and laws of 

the jurisdiction in which they were located 

without creating an independent federal 

common law of crimes.51 Second, just because 

reference is made to common law terms and 

crimes does not require the institution of 

federal common law crimes. A  judge could use 

the common law as a reference without using it 

as a source for indictments. Third, the silence 

of the Constitution on this very issue could be 

read many different ways both for and against 

the presence of a federal common law. In the 

great tradition of  the common law, if  there was 

to be a federal common law, it  would have to be 

accepted and gain precedential status.

Justice Paterson then makes reference to a 

resolution of the revolutionary Congress, but 

his manuscript does not provide a complete 

date, leaving confusion as to exactly which 

Congressional resolution he refers. It  is highly 

probable that he is referring to the same one he 

cites in another draft opinion beginning “ To 

determine the question”  that is headed in the 

Bancroft Collection, “ Common Law in the 

U.S.” : October 14th, 1774.52 The Continental 

Congress passed several resolutions that day 

including two that fit Paterson’s claim. 

Resolutions 2 and 3 declare that the colonists 

brought with them when they emigrated the 

rights and privileges of Englishmen, and that 

these rights were passed to succeeding 

generations.53 Resolution number 5 states 

“ That the respective colonies are entitled to 

the common law of England. . . .” bearing 

Paterson’s position.54 The status of these 

resolutions is questionable as legally binding 

precedent. The Continental Congress was a 

predecessor to the Constitutional government 

and some of its actions were adopted by the 

new government including the debts and the 

settlement of  the Northwest territories. Never­

theless, the new government did not explicitly
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public  peace. The  fovereign  has  been intuited  in  piftiru  

from his  palace  to  the Parliam ent-houle,  on  the bufinels  

of  the  nation. Is  it  to  be  concluded  from  tbefe  fafis,  that  
the  B o o t  or  t mi  Pi  or l x  it  fofioou,  and  craitetous  ’ 
can  his  M^efiy  believe, that  he  is  thought  by  his  Ehglifh  

fubjefb  in  teuraj to be  fuch  a prince,  as tome of triem  

have  leprefcated  him  ? will  the  two  hnuiea  of  Parliam ent  

acknowledge  W hat has  beer,  (jw lcen  and written  and  sited  

again!!  them  is  Eoglcnd, expreflb  the fentim ents  of  the  

kingdom  > or wilt  they  fay, that the  yafli of £«glenJ 

hire  forfeited  tbeir  liberty,  becaufe  jm, ef tbim bare  run  

into  KcentlouEnefv  t let  a  Judgm ent  be  fo im ed  in  bat tefii 
by  the  /izer  rule." Let them  condem n  tkife or  adjust  u».

Prerer.ee , and reasons  are totally  diScfeet. The pro ­
vocations,  .fo ld  to  be giveh  by our  filler  cofoey,  dre but  
the  raiTXtegtl  for  the  exorbitant  feverity  eancifed  a- 
gaiort  her; The  xizsoNs  are  ihele — tie  policy,  defpiea-  
ble and dneibble  as  it is, at (apfn&nt freedom  of  
XtBtri.vr  by  a m ilitary  force, to  be  fupported  by  m oney  ta ­
ken  out  of  our  own  pockets,  and  the  foppnfed  convenknCy  

of  opportunity  for  attaining  th is  end. Thtfe  a x a io x i  
are evident  from  the  roinirfer ’a fpeedh.' The fjftem  Is 
form ed  with  art, but the  art is  diltoverablc.  Indeed,  I 
do not  believe  it  wai  expedfci,  we  ftould  bast  foch  ear­
ly  and  oxafl  intelligence  of  the fohem es  agitated  againft  
us, as we hire  received- Any  perfon,  who  exam ines  

the  m ultitude  of  invtftivcs  publithed  in pam phlets  and  

news papers  is  CrtnSritux, oe  the fpctdies  m ade in

Ita dam  J&gn/i  pugnu

W hy  did  the  little  SeoiTr  cantoai,  and  fovea  foasll  p  

vioces  of  the  low  countries,  fo  laaeflftlly  oppote  the
—C—- . . fpujjjg j  jo

gts,  and  arrogant
fiiithful  and  aflrdheratc  wretch  

“  a t  THtra  rtxrr  Beeaufc, they  wifoly  reiardc  

the  im ereti  ot nch as  the  intereff  of  all. .
Our  own  experience  furahha  a rooorofili  additiosud  p.-o< 

a as  obfervatioa  m ade  by  t great  and  good  m an, Lord  pre  

fidesit  Feelti. “  It  is  a  certain  truth,"  fiys  he, “  that  a 

ftatet  and  kingdom s,in  projwrtioo  »  they  grow  great,  weal  
thy  and  powerful,  grow  wariton,  wicked  and  oppreffive,  an  

die  hili  ory  of  ail  ages  give,  evidence  of  the  fotal  cata&oph  

of all (mb Itates  and  kingdom s,  when  the  tup  of  their  Sni  
quity  is fu ll."  Another  "  truth ”  M  “  Cdttaitr  is — cha  

“ fochftates  and  kingdom s"  nevfr  haw  been, aod neve  

wW  be  cheeked  is  the  career  of  their  “  dhtatosinefi,  wick  

edntfs  and  oppre3ioo"  by  a  people  in  »y  degree, dependao  

upon  them ,  but  by  the  prudeot,  vkasous  and  Heady  

m iry  of  that  people. To  enapfoy  tabte  words  to  clue  

point  fo  m anifott,  weoid  be  the  Mie  attem pt  of  gsHing  gold
Surely  you  cannot  doubt  a» ebb that,  osy  countrym en  

blit  that  the  people  of  HagaciaMtt-Baj are fuScring  h  

taufc|  com m on  tv  ut  ill ; and  therefore,  that  we  oaadtf  a 
m ediately  to  tendon  the  m oS  prudent  nsesfures  fir  their  

lief  and  our  own  fafity.
Our  inters!!  licpcn&s'j  en'  the  pre&cs  doatrovetfi  It  t  

fyeskably  valuable. W e have  use  the  leaf!  profpeQ  of  bafc  
m an  aiTdlance. The paffioo  of  djfpotifm  rjgsng  like  

pfagM,  for  about  frtess  year,  pad, has  fpsxal  with  Onufu  

m alignity  through  Corf to, fataad, and  feature
have  funk  beneath  it. Tire  frenaisung  fp irft  offieedosa  

that  fingered  and  languiflied  ' - •• '  ~

Newspapers in the new nation, although limited in circulation, were major sources of informative 

propaganda and the battleground for public opinion. Fierce political battles between the Federalists 
and Anti-federalists were played out in vicious editorials in small papers like T h e M a ssa ch u se tts S p y .

adopt all the measures of its predecessor. 

Furthermore, these were resolutions, not laws 

enacted to give the union the common law. 

Though a foundational document from the 

Continental Congress like the Declaration of 

Independence might be accorded official court 

recognition as a statement of principles or a 

way of thinking about law,55 it appears that it 

would take an explicit act to make resolutions 2, 

3, and 5 legally binding.

The second major area of Paterson’s 

argument in the first draft opinion consists of 

predicating Congress’s power to pass the 

sedition law on the Constitution’s inherent 

incorporation of the common law. “ The 

common law extends to every state—Our 

ancestors brought it over with them as their 

birthright.” 56 Like a property right and a 

political liberty, the common law becomes a 

matter of heritage and inherent rights as in the 

“ inalienable rights” in the Declaration of 

Independence. Giving his own version of

original intent, of considerable import consid­

ering he was a member of the Constitutional 

Convention, he declares that the purpose of 

the Constitution was, like the Revolution, “ to 

confirm, preserve, and perpetuate these 

rights.” 57 Unfortunately, Paterson’s summa­

tion of the purpose of the Framers is 

undermined by all the arguments in today’s 

debate over original intent.58 While one can 

now safely conclude that Paterson believed 

after 1798 that the Constitution was meant to 

enshrine the common law, he has left no extant 

document to show his state of mind at the time. 

Furthermore, there were several other Framers, 

some of whom, like James Madison, argued 

strenuously against a federal common law of 

crimes.

Although Leonard Levy has all but 

incontrovertibly shown that the First Amend­

ment was patterned after a common law 

experience,59 there is nothing to corroborate 

Paterson’s claim that there was a general
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understanding of the Constitution’s position 

with regard to the common law. The very 

statement that he gives about one national 

common law is stretching the truth of the 

matter at best. The states had incorporated the 

common law very unevenly if  at all and their 

treatment of similar matters also varied 

according to their judges’ interpretations.60 To 

conclude this section Paterson gives his own 

version of the conservative nature of the 

American Revolution, not fought to establish a 

new order, but to preserve the existing rights 

and privileges given, at least in part, in the 

common law.61

In the third major argument in the first draft 

opinion, Paterson attempted to deal with the 

most forceful Republican argument, one that 

would hold sway over the twentieth century, 

that the First Amendment protected the 

political subject matter of  the sedition law from 

congressional disapproval. He neatly diffuses 

this assault with an emphasis on the 

construction of “ abridge”  in the First Amend­

ment. Given that the freedom of the press is to 

be presumed, its status then must have been 

pre-existing. Where else to look for this source 

than the common law? Paterson’s note to 

Blackstone’s C om m entaries indicates strongly 

that the Blackstonian definition of seditious 

libel is to be accepted as the accurate 

summation of the law at that time.62 Paterson 

comments with a tinge of  irony that it  was a law 

made more liberal by the Sedition Act, not 

abridged. The jury was now allowed to 

determine the whole facts and truth was a 

defense. Furthermore, he argues that without 

the common law as a reference point for the 

First Amendment, freedom of the press would 

be far more limited as it  was in any state of the 

Union. “Liberty implies the doing of what is 

right,” and is not protected when it injures 

others;63 again Blackstone’s formulation.

In addition to the aforementioned affirma­

tion of the federal courts’ authority to review 

Congressional enactments, the second draft 

opinion extends Paterson’s natural law view of 

Constitutional interpretation. The setting is 

one of civil  disorders and revolt. To the fears 

raised by Shays’ rebellion that had led to the 

Constitution, and the tumult of the Whiskey 

Rebellion in Western Pennsylvania that had

caused President Washington to call out the 

army, Paterson added the recent Fries 

Rebellion in 1798.64 Here highly contentious 

political speech set a match among kindling 

and waited for the flames to render the 

government helpless.65 Perhaps Paterson drew 

false lessons from history, but the 

conservative’s fear of  the mob is very real. The 

sedition law becomes a preventive measure to 

secure the “ general welfare.” 66 In this, 

Paterson might be referring either to the 

Preamble or to the tax and spend clause.67 

Either way he was staking out a position that 

liberals now claim as their own. The general 

welfare language has now been used to create 

a second, shadow constitution that is far more 

liberal, nationalistic, and progressive than any 

in Paterson’s generation envisioned.68 But 

Paterson would have known that the Preamble 

has no real force in constitutional law (as 

opposed to the interpretation of ordinary 

statutes) and the Tax and Spend Clause by its 

language permits only appropriations for 

federal projects. Once again, he must argue 

that the Necessary and Proper Clause permits 

this interpretation.

To buttress this reading, Paterson main­

tains that natural law principles sustain the 

right of self-defense of any sovereign 

government. Self-defense naturally flows to 

any individual under natural and common law 

while any government receives it  from the “ law 

of nations, and which in this particular is 

derived from the law of nature.” 69 Inherent in 

any government’ s powers must be that of self- 

preservation. The power to suppress insurrec­

tion gives weight to this theory although it 

only covers the use of the militias.70 

Undergirding all of Paterson’s argument based 

on natural law is the dictum he set out in 

another draft opinion that offered another 

version of the natural powers of sovereign 

nations. “This constitution must receive a 

liberal const[ructio]n so as to effectuate the 

beneficent intention of the framers.” 71 The 

jurisprudential descendants of this dictum 

have called this “ the living  constitution.” 72 An 

open reading of the text should be supple­

mented with the understanding that the 

purpose was to benefit the entire nation.

Paterson’s draft opinions on the Sedition
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Act never saw the light of day, but they do reveal a great deal about Justice William  Paterson’s 

beliefs regarding the federal common law, the First Amendment, judicial review, and how to 

interpret the Constitution. While many of  his arguments on the First Amendment and the federal 

common law have been rejected by his successors on the Supreme Court, his construction of the 

Constitution found latter day adherents. As such his vision of a sovereign nation upholding 

liberty and promoting the prosperity of its citizens has achieved fruition and made certain his 

lasting contribution to legal history.

These draft opinions are in the Bancroft Collection, volume 300, in the New York Public 

Library. They are transcripts made from the originals. The originals for the first draft opinion, 

“Law respecting libel and common law,”  and the third draft opinion, “Common Law in U.S.,”  can 

be found in the Paterson Family Papers and the William  Paterson Papers, respectively, Special 

Collections in the Princeton University Library. As the third draft opinion has already been 

printed in the ZYXWVUTSRQPONMLKJIHGFEDCBAC o n n ec ticu t L a w  R ev iew , only the first two draft opinions that are examined above 

are printed below. The page numbers refer to the Bancroft transcripts, a much more legible copy 

than the originals. Punctuation and abbreviations are as in the original.

Justice  W illiam  Paterson’s  D raft O pinions  on  the  Sedition  L aw  of  1798

First Draft Opinion

L aw  respecting  libel & c. com m on  law  P. 531

Whether the act be constl. or Congress had authority to pass it?

1. It is a power, which comes under the general clause of the constitution; and besides 

is necessarily incidental to every government or civil  institution. No government can long exist, 

where libelous publications against its executive and legislative authorities, their acts and 

measures are suffered to pass with impunity. The power of punishing such offences is a 

necessary instrument or mean of self preservation. No authority is expressly given to Congress 

to make laws to punish frauds on the revenue, or forgeries of bill  or notes of the bank of the U. 

States, or resistance to the judicial process of the U. States, or taking away or falsifying any 

record or process of the same. And yet Congress have passed laws on these subjects, as

P.533

coming within the general clause of the constitution. But 2dly. this point will  receive further 

illustration, when we come to discuss the amendment to the constitution, which declares, that 

congress shall not abridge the freedom of the press. And here the question arises, whether the 

common law extends to the United States in criminal cases. I have no doubt of its extension. 

Throughout the constitn references are made to it. See Art. 1 .§3ff. 7, or

the last. Art. 1 ,§6fr 1. §9.fr.2.3. § 10.ff. 1.

Art.3.§2.fr.4. §3.ff2

Art.4.§2.ff2. Ar. 5 &  7 of  Amendmt.

Again, Congress on the day of 177-unanimously resolved in the words following -

The common law extends to every state - Our ancestors brought it over with them 

as their birthright. It is somewhat remarkable, that the common law should extend to the states 

individually, and yet not to the states collectively,
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P.535

or in the aggregate. The constn. of  the U. States was intended like the revn. to confirm, preserve, 

and perpetuate these rights and [no,] to impair, and still less to abolish them. The result is, that the 

constn. is predicated upon the common law; it assumes it as an existing rule and is built upon it 

as such.

4  B I. C om .

The amendment to the constn. ordains, that the liberty of the press shall not be 

abridged. The expression is relative, and obviously refers to rule or principle then existing, or in 

other words, to the common law. Y  ou shall not abridge, that is, narrow or lessen, the liberty of the 

press. To determine whether this liberty of the press be abridged by any law, we must know in 

what it consists, or how it stood at the time of making the amendment. This is fully  done by the 

passage, which has been read in BI. Com. The amendment declares, that congress shall not 

abridge the freedom of the press. The amendment takes away the power of restriction but not of 

extension - and accordingly we find, that the act of Congress instead of abridging the liberty of 

the

P.537

press really extends it.

1. At com law, the punishment, fine &  imprisonment at the discretion of the court - and 

also pillory - The act sustains the power of the court both as to fine and imprisonment.

2. At com law, the party indicted for a libel could not give its truth in evidence, because 

it tended to a breach of the peace. Under the statute, the party may give the truth in evidence, 

which shall acquit him.

But 3dly admitting, that the common law does not extend to the U. States in criminal 

cases, we are then to inquire, in what consists the liberty of  the press? Does it consist in a license 

to publish false, scandalous, and malicious calumnies, or libels against the government, its 

officers, and acts? If  so, there is not a state in the union, which can boast of the liberty of the 

press. For such libels are punishable in every state. The liberty of the press depends upon the 

same principle as the liberty

P.539

of speech, or of action. Liberty implies the doing of what is right; and must be exercised in such 

a manner as not to be injurious to others or to the public. This is a necessary restriction. When 

a person therefore makes the press the vehicle of defamation and abuse, this restriction is 

disregarded, and hi becomes an offender. The right is then prostituted, and converted into an 

injury or wrong.

“To make all laws, which shall be necessary and proper for carrying into execution the 

foregoing powers, and all other powers vested by this constitution in the government of the U. 

States, or in any department or office thereof.”

The freedom of the press is to be determined by the meaning of these terms in the 
common law.

The article supposes the power over the press to be in congress, and prohibits them 

only from abridging the freedom allowed to it  by the common law.

Art. 1 .§8. The congress shall have power

P.541

to lay and collect taxes, duties, imports and excises; to pay the debts, and provide for the common 

defence and general welfare of the United States.

The judicial power shall extend to all cases in law and equity, &  c. All  cases in law and
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equity have a clear and definite meaning, well understood through our whole country. All  cases 

at law mean all cases at common law arising under the constn. _The common law is the unwritten 

law, is recognized in and pervades every state of the Union. To calumniate the government or 

oppose lawful acts is an offence at common law_

P.543

Second Draft Opinion

L aw  against  libel & c.

The objn. to this law is, that it is contrary to the constn.; because it  is said, that congress 

are not empowered to pass any act to punish libels or false, scandalous and malicious writings 

against the government. It is an obvious and just remark, that we ought not, on slight grounds, 

to suppose, that congress would violate the constn., when they are under oath to support it. The 

case should be clear, and liable to no well-founded doubt, before we undertake to pronounce an 

act of  congress to be void for want of constitutionality. It  is, however, a happy circumstance, that 

when any act of this kind occurs, we have a competent authority to pass upon it, and to decide, 

whether it be constl. or not. This authority is vested in the courts of the U. States. Now it [is]73 

well known, that the circuit courts of the U. States have uniformly declared, that congress were 

authorized to pass the law in

P.545

question, that it is constl., and of course must be obeyed and executed. After the numerous judl. 

decisions on this subject, I was in hope, that the question was at rest, and would not again be 

brought forward for considn. But as it has been, it becomes necessary for the court to deliver 

their opinion upon it. The law under review is clearly within the words of the constn., Which 

declares, that congress shall power to provide for the com. defence and general welfare of the U. 

States, to suppress insurrection, and to make all laws, which shall be necessary and proper for 

carrying into execution the powers delegated to them. False, scandalous, and malicious writings 

agt. the president, or congress, or the laws, or measures of the nation, operate in no small degree 

against the general welfare, as their direct tendency is to bring the government into contempt, to 

weaken its lawful authority, to excite hatred, stir up sedition, and utterly to destroy the 

confidence of  the people. A  republican government, like ours, depends much, if  not wholly, upon 

public
P.547

opinion, and will  work to no good purpose, if  public affection be withdrawn from it. It  lives in the 

hearts of the people; take away their good opinion and affection, and the republic is a body

without a soul; the principle of  animation is gone, the pulse of  life  beats no more. It  is admitted,

that the U.S. form a complete and independent nation, and possess the powers of sovereignty in 

as full  a manner as any nation upon earth. Now the right of self defence and preservn. is inherent 

in and necessary to every nation, and therefore the making of laws to punish libels and seditious 

publications is the exercise of  a proper authority. It  flows immediately from the great preservative 

principle, which forms an essential part of the law of nations, and which in this particular is 

derived from the law of nature. Are not false, scandalous and malicious writings, such as are 

described in the act, direct attacks upon government, and powerful, and, not unfrequently, 

effectual means to subvert lawful authority, and to introduce disorder,

P.549

uproar, and anarchy. What government can exist for any length of  time, if  acts of  this kind be not 

punished? What government does not punish them? Calumnies and lies are odious and 

destructive vices in private, + still  more so in public life. We all remember the insurrections which

broke out in Penna.__What was their origin? Whence did they arise? Why, beyond all doubt,

from seditious writings and misrepresentations of the acts of Congress, which deluded and
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mislead the people, and wrought them into a temper fit  for treason. Hence rebellion reared her 

crest agt. the national will  and authority. Hence it  was, that the people, in that part of  the country, 

rose in arms and levied war agt. the U.S., compelled the public officers to resign, pulled down or 

burnt their houses, and destroyed their property, and for a time prevented the execn. of 

constitutional laws. This is the natural operation and result of libels, if  they be suffered to pass 

with impunity. They excite a spirit of disobedience and sedition, and generally terminate in 

disastrous acts of insurrection, dangerous to good order, civil  liberty, and private

P.551

property. The raging of the people, what can withstand? It drives with the impetuosity of a 

hurricane, and upturns everything in its course. Life, liberty, property, and govemmt. are in 

jeopardy and frequently prostrated before popular commotions. For need I ask, what spirit rides 

in such whirlwinds and directs such storms? So begins, and so ends the tragic scene. To prevent 

insurrections is much more safe and wide than to suppress them: and indeed the authority to 

effect the former is implied in the right and power to attain the latter. Or must govt, be a silent 

spectator of all the preparatory measures to excite an insurrection, without any authority to 

interfere until it  actually breaks out? Must the eruption first burst upon our heads? This certainly 

would argue extreme weakness or folly. We should think that man little short of an idiot, who 

would patiently behold the beginnings of a fire, and not attempt to put it  out until it  had risen into 

a flame. It may then be too late, or attended with much difficulty, toil, and danger. So it in the 

moral and political world. The prudent course is to make use of precautionary

P.553

measures; for preventive is preferable to penal justice. To say, that a state has not authority to 

punish libels and seditious publications, is to deny or withhold from it the principle of self 

defence, which belongs to every individual by the law of nature, and to very government by the 

law of nations.

The amendmt. supposes, that congress had constl. authority over the press or else, why 

does it declare, that congress shall not abridge the freedom of the press? Why restrict, where 

there was previous power? There is no need to limit  the exercise of an authority, where no 

authority exists - You may as well circumscribe the powers of a non-entity. To abridge or lessen 

the freedom of the press is a relative term; and refers to an existing rule. We must first know in 

what the freedom of the press consists, before we can determine whether it be abridged or not. 

The com. law gives the rule, which is well known to every part of the U. States. The amendment.

Was made to prevent the freedom of the press from being diminished___You may enlarge but

not abridge it.

N ote: Transcripts of documents from the William Paterson Papers are published with permission. We gratefully 
acknowledge:
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U nderstanding Justice Story ’ s 
Proslavery N ationalism

Paul Finkelman

In early 1843 former President John Quincy 

Adams spent most of a day “ in transient read­

ing the report”  of  ZYXWVUTSRQPONMLKJIHGFEDCBAP r ig g  v. P en n sy lva n ia ,1 “oth­

erwise called the Fugitive Slave Case.”  Never 

one to mince words, “ Old Man Eloquent”  

noted in his diary that the case, consisted of 

“ seven judges, every one of them dissent­

ing from the reasoning of all the rest, and 

every one of them coming to the same conclu­

sion—the transcendent omnipotence of slavery 

in these United States, riveted by a clause in 

the Constitution... .” 2

The meaning of the case was clear to 

Adams and other opponents of slavery: the 

“ slave power”  had won another victory. It was 

a particularly painful outcome for Adams be­

cause the author of the “Opinion of the 

Court”—Justice Joseph P. Story—was a fel­

low Bay Stater and a professor of  law at Adams ’ 

alma mater, Harvard. Adams’ analysis was 

wrong on only one minor point: eight of the 

Justices actually agreed with the outcome, but

only six of these wrote opinions. The seventh 

opinion was a lone dissent from Justice John 

McLean of Ohio.

I

The C onviction  of  Edw ard  Prigg

In P r ig g the Court overturned the kidnap­

ping conviction of Edward Prigg, a Maryland 

farmer who had helped his neighbor, Nathan S. 

Beemis, seize Margaret Morgan and her chil­

dren, and bring them back to Maryland as fugi­

tive slaves. Pennsylvania’s “Personal Liberty 

Law”  of 1826 required that anyone removing 

an alleged fugitive slave from the state first get 

a certificate of removal from a state or local 

judge. This law was designed to prevent free 

blacks from being taken South without a due 

process hearing and sufficient evidence to jus­

tify  removing them from the state.

Prigg and his companions had violated this
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law when they took Margaret Morgan and her 

children out of Pennsylvania without a certifi­

cate issued by a state judge or magistrate. A  

Pennsylvania justice of the peace had refused 

to give Prigg a certificate of removal because 

there was some question as to whether Marga­

ret Morgan was really a slave. Morgan’s back­

ground, and the uncertainty about her status, 

illustrates the need for a law such as the one in 

Pennsylvania, to give due process protections 

to blacks claimed as fugitive slaves.

A  Maryland farmer named John Ashmore 

had owned Morgan’s parents, but sometime 

before 1812 Ashmore allowed the two slaves to 

live as free people. Although Ashmore, who 

was Beemis’s father-in-law, never formally freed 

the two slaves, thereafter he “ constantly de­

clared he had set them free.” 3 The two blacks 

raised their daughter Margaret4 as a free per­

son. At his death in 1824 Ashmore owned only 

two slaves, both of them young males.5 Mor­

gan had never been claimed as a slave, grew up

Pennsylvania’ s 
“ Personal Liberty 
Law” of 1826 required 

that anyone removing 
an alleged fugitive 
slave from the state 
first get a certificate of 
removal from a state or 

local judge. Edward 
Prigg, a Maryland 
farmer who had helped 
his neighbor, Nathan 
S. Beemis, seize 
Margaret Morgan and 
her children, and bring 
them back to Maryland 

as fugitive slaves, 
appealed to the 

Supreme Court, 
arguing that 

Pennsylvania’ s 1826 
law violated the 
federal Fugitive Slave 
Law of 1793. At left is 

an abolitionist’ s 
engraving of a woman 
jumping to her death 
to avoid being returned 
to slavery.
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believing she was free, married a free black, and 

was assumed to be free by most people in the 

community. She had been listed in the 1830 

Maryland census as a free black.6 In the early 

1830s she moved to Pennsylvania with her free­

born husband. There the Morgans had one or 

more children, in addition to two bom in Mary­

land. Her children bom in Pennsylvania were 

free under Pennsylvania law.

When Beemis and Prigg came to Pennsyl­

vania they seized the entire Morgan family, and 

brought them before a justice of the peace, to 

obtain a certificate of removal under the 1826 

Pennsylvania law. Given the circumstances of 

the family, it is not surprising that the justice 

refused to issue the certificate. At that point 

Beemis, Prigg, and two other men forcibly re­

moved Margaret and her children from Penn­

sylvania.

York County indicted Beemis and his three 

companions for kidnapping, but the governor 

of Maryland refused to cooperate in their extra­

dition. After lengthy negotiations Maryland 

agreed to extradite Prigg to Pennsylvania, with 

the understanding that if  he was convicted he 

would not be required to serve a jail sentence 

until the case had been taken to the Supreme 

Court.

After his conviction in a York County court, 

Prigg had an expedited appeal to the Pennsyl­

vania Supreme Court. That court upheld the 

conviction without a written opinion. Prigg then 

appealed to the Supreme Court, arguing that 

Pennsylvania’s 1826 law violated the federal 

Fugitive Slave Law of 1793. The governor and 

attorney general of Maryland were deeply in­

volved in the proceedings and the state paid 

Prigg’s attorney.

I

Story ’ s O pin ion

In overturning Prigg’s conviction, the Su­

preme Court (1) upheld the constitutionality of 

the 1793 Fugitive Slave Law; (2) struck down 

Pennsylvania’s 1826 “personal liberty law,”  and 

by implication all similar laws in other states; 

(3) declared that no state could pass any law 

that interfered with or supplemented the fed­

eral Fugitive Slave Law; (4) declared that mas­

ters or their agents had a common law right to

recapture their runaway slaves, without fulfill ­

ing any of  the requirements of  the federal Fugi­

tive Slave Law; and (5) asserted that every state 

was morally obligated to help enforce the fed­

eral Fugitive Slave Law of 1793, but that Con­

gress lacked the power to require the states to 

do so.

This was an enormously complex and con­

fusing case, with a majority opinion, five con­

currences, and a dissent. By the standards 

of the nineteenth century this was truly ex­

traordinary. While multiple opinions today 

are commonplace, they were rare in the an­

tebellum period. After Chief Justice John 

Marshall abolished the practice of ZYXWVUTSRQPONMLKJIHGFEDCBAser ia tim 

opinions, Justices rarely wrote separate opin­

ions except to dissent from the result of the 

case. The vast majority of  decisions were unani­

mous. In 1832, for example, the court decided 

fifty-five  cases. Forty-six were unanimous.7 

Eight cases contained a single dissent.8 One 

case, W o rceste r v . G eo rg ia , contained a dis­

sent and a concurrence.9 This exceptional case, 

like P r ig g , involved both race relations (Native 

Americans) and a conflict between state power 

and federal power. Similarly, in 1842, the Court 

decided forty-three cases, including P r ig g . 

Thirty-eight contained only a single “ opinion 

of the court.”  In four other cases, there were 

two opinions.10 This contrasts sharply with the 

seven opinions in P r ig g .

In the entire period from 1801 until 1842 no 

case had more than seven opinions and only 

one besides P r ig g had that many.11 That case, 

G ro ves v . S la u g h te r ,1 2 decided a year before 

P r ig g , also involved slavery.

The many opinions in P r ig g  suggest its sig­

nificance. The bizarre array of these opinions 

further suggests its importance. Speaking for 

the Court, in what was understood at the time 

to be an overwhelmingly proslavery decision, 

was Justice Story, of Massachusetts, who was 

believed to be at least nominally opposed to 

slavery.13

Concurring in the result, but not in all of 

Story’s holding, was Chief Justice Roger B. 

Taney. However, part of Taney’s concurrence 

is so angry that some commentators have called 

it a dissent. In his concurrence Taney accused 

Story of reaching conclusions that Story had 

in fact not reached.14 Just to confuse matters
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further, the official Supreme Court reporter, Ri­

chard Peters, produced a pamphlet version of 

the case, where he incorrectly asserted in the 

subtitle, that “all the laws of the several states 

relative to fugitive slaves are unconstitutional 

and void.” 15 In the pamphlet’s preface (but sig­

nificantly, not in the official U nited  States R e­

ports) Peters declared that “no state judicial 

officer, under the authority of state laws, can 

act in the matter.” 16 Both statements are untrue, 

and reflect Taney’s incorrect analysis of Story’s 

opinion, rather than what Story actually said.

At the time the Court decided ZYXWVUTSRQPONMLKJIHGFEDCBAP r ig g , ob­

servers understood it to be the most signifi­

cant case dealing with slavery in England or 

America since Chief Justice Lord Mansfield’s 

opinion in S o m erse t v . S tew a r t.'1 Had it not 

been for D red S co tt v . S a n d fo rd ,18 which the 

Court decided in 1857, it is likely that P r ig g 

would be remembered as the most important 

slavery case to come before any American 

court.

D red S co tt was of course more famous— 

infamous—because of its political implica­

tions.19 However, P r ig g was jurisprudentially 

far more important. Two aspects of Story’s 

opinion touch on thoroughly modem constitu­

tional issues: preemption and unfunded man­

dates.

In part of his opinion Story declared that 

congressional jurisdiction over the interstate 

return of fugitive slaves was exclusive. He ar­

gued this on the basis of the statute of 1793, 

but simultaneously asserted that in the absence 

of a federal statute, the Constitution itself pre­

empted state action.

This was the clearest articulation of  the pre­

emption doctrine in the antebellum period.

On the federal statute, Story was emphatic:

it would seem, upon just principles of 

construction, that the legislation of  Con­

gress, if  constitutional, must supersede 

all state legislation upon the same sub­

ject; and by necessary implication pro­

hibit it. For if  Congress have a consti­

tutional power to regulate a particular 

subject, and they do actually regulate it 

in a given manner, and in a certain form, 

it cannot be that the state legislatures 

have a right to interfere; and, as it  were,

by way of complement to the legisla­

tion of  Congress, to prescribe additional 

regulations, and what they may deem 

auxiliary provisions for the same pur­

pose. In such a case, the legislation of 

Congress, in what it does prescribe, 

manifestly indicates that it does not in­

tend that there shall be any farther leg­

islation to act upon the subject-matter.

Its silence as to what it does not do, is 

as expressive of what its intention is as 

the direct provisions made by it.20

Story then went on to summarily reject any no­

tion that the act of Congress was unconstitu­

tional.21

Significantly, Story also applied the preemp­

tion doctrine to a situation where no federal 

statute existed. Thus, if  Congress repealed the 

1793 law Story held that state statutes regulat­

ing the return of fugitive slaves would still be 

void. Under Story’s theory any state law that 

provided any procedural protection for some­

one claimed as a fugitive slave interfered with 

the federal right under Article IY  Section 2, Para­

graph 3 of the Constitution. This was because, 

in the absence of a federal law—or even in the 

presence of such a law—Story found that the 

Fugitive Slave Clause was self-executing. Thus, 

the Massachusetts Justice wrote:

Upon this ground we have not the 

slightest hesitation in holding, that, 

under and in virtue of the Constitution, 

the owner of a slave is clothed with en­

tire authority, in every state in the Union, 

to seize and recapture his slave, when­

ever he can do it without any breach of 

the peace, or any illegal violence. In 

this sense, and to this extent this clause 

of  the Constitution may properly be said 

to execute itself; and to require no aid 

from legislation, state or national.22

In essence, Story found two separate con­

cepts of preemption for reversing Prigg’s con­

viction and striking down the Pennsylvania law. 

First, Story held that the federal law of 1793 

preempted any state legislation on the manner 

of returning fugitive slaves. But, Story also 

found that the Constitution itself, by creating a
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common law right of recaption in fugitive 

slaves, also gave the master or his agent an 

absolute right to seize a runaway slave, as long 

as it could be done without any “breach of the 

peace.”  Thus, the Constitution preempted state 

regulation of the return of fugitive slaves.

Story also confronted a nineteenth century 

version of unfunded mandates. The 1793 law 

gave concurrent jurisdiction to federal, state, 

and local officials. Under the 1793 law a master 

could ask for a certificate of  removal from any­

one from a local justice of the peace to a 

Supreme Court Justice. Armed with such a 

certificate, the master could then take the 

alleged fugitive slave back to the South.

In holding that the federal government could 

not force the state to implement the Fugitive 

Slave Law, Story touched on the modem con­

stitutional concept that Congress cannot re­

quire the states to spend money to implement 

federal law—what are today known as “un­

funded mandates.” Thus Congress could give 

jurisdiction to states to enforce the 1793 law, 

but it could not force the states to act.

This “unfunded mandates” aspect of the 

case led to another ironic result with modem 

implications. After the decision in ZYXWVUTSRQPONMLKJIHGFEDCBAP r ig g  many 

states refused to help enforce the 1793 Fugi­

tive Slave Law. This led to the demand for a 

new Fugitive Slave Law, with effective federal 

enforcement. The result was the Fugitive Slave 

Law of 1850, which led, for the first time in 

American history, to a federal law enforcement 

presence in every county in the United States.23

To summarize, Story found that Congress 

had exclusive jurisdiction to decide how the 

fugitive slave clause was to be implemented; 

that the states could not add any additional 

requirements to the rendition process; and that 

the states could, and o u g h t to , enforce the fed­

eral law, but that the federal government could 

not compel the states to do so. In a thoroughly 

misunderstood portion of his opinion, Story 

also held that the states could pass legislation 

to help implement the law, such as providing 

for the arrest and incarceration of suspected 

fugitive slaves, but that the states could not 

add any new requirements to the Fugitive Slave 

Law.24

With the exception of the “unfunded man­

dates”  portion of the decision, Story’s opinion

was overwhelmingly proslavery. After the de­

cision the free states had no power to protect 

free blacks, or fugitive slaves, from being seized 

and brought South, no matter how flimsy the 

evidence of their status. Southerners mean­

while had a “ right of  recaption”  to seize blacks 

wherever they might be found and take them 

South without any due process or judicial hear­

ing, as long as they could do it  without a breach 

of the peace. Alternatively, Southerners could 

take alleged fugitives before any federal judge, 

or any state judge willing  to hear the case, and 

get a certificate of removal to take an alleged 

fugitive to a slave state.

The only protection a free state could offer 

its black population was to refuse to aid in the 

return of fugitives. Ironically, because of this 

provision Story called the case a “ triumph of 

freedom.” However, no opponents of slavery 

saw it that way. They understood it to be a 

triumph of slavery.

m

A  Trium ph  of  Freedom ?

Who was right? Had Story written a deci­

sion that aided freedom? Or, was his decision 

simply one more nail driven into the coffin of 

liberty by a proslavery Supreme Court.

According to his son, William Wetmore 

Story, Justice Story “ repeatedly and earnestly 

spoke”  of his P r ig g opinion as a “ triumph of 

freedom.” 25 Whether Story actually said this, 

is not clear. I will  defer that question for the 

moment, in order to first consider the argument 

itself.

The “ triumph of freedom”  analysis rests on 

the fifth  point in Story’s opinion: that every 

state was morally obligated to help enforce the 

federal Fugitive Slave Law of 1793, but that Con­

gress lacked the power to require the states to 

do so. In his opinion Story noted that “The 

states cannot, therefore, be compelled to en­

force”  the fugitive slave clause, “and it might 

well be deemed an unconstitutional exercise of 

the power of interpretation, to insist that the 

states are bound to provide means to carry into 

effect the duties of the national government, 

nowhere delegated or intrusted to them by the 

Constitution.” 26 But, he also noted that “As to 

the authority so conferred upon state magis-
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Another dramatic anti-slavery engraving, this one shows a free black being cruelly treated by 
kidnappers. The Pennsylvania Act of 1826 was designed to frustrate would-be kidnappers, who took 
advantage of the lack of due process for slaves under federal law.

trates,”  in the 1793 law, “while a difference of 

opinion has existed, and may exist still on the 

point, in different states, whether state magis­

trates are bound to act under it; none is enter­

tained by this Court that state magistrates may, 

if  they choose, exercise that authority, unless 

prohibited by state legislation.” 27

The “ triumph of freedom”  was imbedded in 

the very last clause of this statement. If  the 

states prohibited their magistrates from taking 

jurisdiction under the law, then in many parts 

of the nation it would be impossible to enforce 

the law. Without the help of state and local 

officials, the removal of a fugitive slave from 

the North would indeed have been difficult. In 

1842, when ZYXWVUTSRQPONMLKJIHGFEDCBAP r ig g  was decided, there were few 

federal officials anywhere in the nation. Thus, 

if  states did close their jails and courtrooms to 

slavecatchers, fugitive slave rendition would 

surely be hindered.

This in fact happened in a number of states 

in the years following P r ig g . These new laws 

prohibited state officials from participating in 

the return of runaway slaves. The classic ex­

ample of this was the Latimer case in Boston.

In 1842 James B. Gray, of  Norfolk, Virginia, 

seized his slave George Latimer in Boston and

he was remanded to the custody of the city 

jailor to await a hearing on his status. How­

ever, political pressure forced the sheriff of Suf­

folk County to release Latimer to Gray’s cus­

tody. Fearing a mob would rescue Latimer, Gray 

sold the slave for a small sum to a group of a 

Bostonians who freed him.28

Following this case the state of Massachu­

setts passed what is known as the “ Latimer 

Law”  to prevent the use of state facilities in 

fugitive slave cases.29 Other states passed simi­

lar acts,30 and many state judges refused, on 

their own, to hear cases under 1793 law.31

These actions by state legislatures and 

judges put life into the claim that Story’s opin­

ion was a “ triumph of freedom.”  Certainly, the 

decision was susceptible to an antislavery use, 

and many in the North took advantage of this.32

IV

A  Trium ph  for  Slavery?

While Story’s opinion was certainly open 

to manipulation by antislavery state legislators 

and judges, it was doctrinally a huge victory 

for slavery.

First, the opinion upheld the constitution­
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ality of the first federal law passed to protect 

the interests of slaveowners.33 This law pro­

vided no due process protections for alleged 

slaves. Under the law a black could be sent 

South after a summary hearing before a judge, 

justice of the peace, or other low-level magis­

trate on the basis of  an affidavit of a slave owner. 

The potential for kidnapping, or mistake, was 

high. At the time of its passage, the Pennsyl­

vania Society for the Abolition of Slavery re­

ported that there was “ reason to fear”  that the 

new law would “be productive of mischievous 

consequences to the poor Negro Slaves ap­

pearing to be calculated with very unfavorable 

intentions towards them....”  The society com­

plained that the new law was “artfully framed”  

with “ the word Slave avoided,”  which meant 

that only the most vigilant opponents of bond­

age would be aware of  the danger. Society mem­

bers feared the new law would “ strengthen the 

hands of  weak magistrates”  who would be used 

by masters to recover fugitive slaves.34

This federal law led to state legislation like 

the Pennsylvania Act of 1826. While it may 

have been used to frustrate the return of fugi­

tive slaves, the Pennsylvania law had been 

adopted primarily to prevent kidnapping.35 At 

the time of  its adoption “ it  is unlikely that many, 

except the militant antislavery people, under­

stood that the law was subject to interpreta­

tions which would virtually deny the recovery 

of runaways in Pennsylvania.” 36 There were of 

course almost no “militant antislavery”  whites 

in the United States in the mid-1820s and there 

was virtually no organized militant black oppo­

sition to slavery. Yet, even by the 1830s, when 

a militant antislavery movement had a strong 

presence in parts of Pennsylvania, there is no 

indication that the law was misused to prevent 

the capture of runaways. As in Margaret 

Morgan’s case, it was used to prevent the sei­

zure of apparently free blacks. But, in ZYXWVUTSRQPONMLKJIHGFEDCBAP r ig g , 

Story held that such laws were unconstitutional. 

Significantly, Story gave no indication how free 

blacks might be protected from kidnapping, or 

in the case of Margaret Morgan, how her free­

born children might be able to recover their lib­

erty.

While prohibiting the states from protect­

ing free blacks from kidnapping, Story invited 

the states to help in the rendition process. They

could do this in two ways. First, by allowing 

their officials to act under the federal law. Al ­

though Story acknowledged that Congress 

could not require enforcement by state officials, 

he urged their participation. He noted the Court 

did not doubt “ that state magistrates may, if  

they choose, exercise that authority”  to enforce 

the law.37 Furthermore, he noted that the states 

were free to pass laws that might help in the 

capture and rendition of fugitive slaves:

We entertain no doubt whatsoever, that 

the states, in virtue of their general po­

lice power, possess full  jurisdiction to 

arrest and restrain runaway slaves, and 

remove them from their borders, and 

otherwise to secure themselves against 

their depredations and evil example, as 

they certainly may do in cases of  idlers, 

vagabonds, and paupers. The rights of 

the owners of fugitive slaves are in no 

just sense interfered with, or regulated 

by such a course; and in many cases, 

the operations of this police power, 

although designed generally for other 

purposes, for the protection, safety, 

and peace of the state, may essentially 

promote and aid the interests of the 

owners.38

The only condition Story placed on such legis­

lation was that it could never be “permitted to 

interfere with or to obstruct the just rights of 

the owner to reclaim his slave, derived from the 

Constitution of the United States; or with the 

remedies prescribed by Congress to aid and 

enforce the same.” 39

In other words, the states could help in the 

return of fugitive slaves, but could not take 

any positive action to protect their free blacks. 

The only act the states could take on behalf of 

their black population was to prohibit their own 

officials from participating in the return of al­

leged fugitives. But, this provided little com­

fort to the victims of Southern slave catchers. 

Under P r ig g , state officials were effectively 

barred from helping free blacks who might be 

seized as fugitives.

Even more alarming was Story’s assertion 

that masters and their agents could act without 

the use of  any law. Citing to Blackstone,40 Story
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declared:

we have not the slightest hesitation in 

holding, that, under and in virtue of the 

Constitution, the owner of a slave is 

clothed with entire authority, in every 

state in the Union, to seize and recap­

ture his slave, whenever he can do it 

without any breach of  the peace, or any 

illegal violence. In this sense, and to 

this extent this clause of the Constitu­

tion may properly be said to execute it­

self, and to require no aid from legisla­

tion, state or national.41

This was truly a dangerous holding for the 

more than 170,000 free blacks in the North. Un­

der this rule a Southerner could seize ZYXWVUTSRQPONMLKJIHGFEDCBAa n y black 

in the North, and if  done quietly, at night, or in 

a place where there was no one else to see the 

breach of peace, take that black to the South as 

a slave. This part of his opinion was an invita­

tion to kidnapping.

This holding also was a huge victory for 

slavery in the realm of constitutional theory. 

Chief Justice Roger B. Taney is often criticized 

for holding, in D red S co tt, that the Constitu­

tion protected slavery. However, in P r ig g , Story 

not only found a constitutional protection for 

slavery, but concluded that the Constitution 

had in fact adopted the common law of the 

South when it came to slaves.

V

The Story  of  the “ TH um ph  of  Freedom”

Jurisprudentially, P r ig g was an enormous 

triumph for slavery. The Court upheld a federal 

statute that aided masters and struck down a 

state statute that helped both free blacks and 

fugitive slaves. The slave hunter Prigg was re­

leased from jail, while his victims, Margaret 

Morgan and her children, including those bom 

in Pennsylvania, remained in bondage. The 

Supreme Court issued an opinion that favored 

slavery and gave it  a privileged position within 

the constitutional order. Under P r ig g  the com­

mon law of the South, in regards to fugitive 

slaves, became the common law of the nation. 

As his greatest biographer has noted, “ Story’s 

defense of  the slaveholder’s right to a return of

escaped slaves bristled with imperatives: of 

rights and guarantees that are ‘positive,’ ‘un­

qualified,’ and ‘absolutely secured’ and of‘du­

ties’ on nonslaveholders ‘positively en­

joined.’ ” 42

Practically, the decision was less useful to 

slaveowners. In the 1840s a number of states 

prohibited their officials from aiding in the re­

turn of fugitive slaves. With few federal offi ­

cials anywhere in the country, this meant that 

masters might have a difficult  time bringing their 

slaves home with them. In 1849, for example, a 

master in Kentucky seized his slaves in Michi­

gan, acting under Story’s notion of a common 

law right of self help. But, at South Bend, Indi­

ana, local officials, and a mob of  citizens, stopped 

the party. In the end the slaves went free, al­

though the master eventually gained some rec­

ompense through civil  law suits under the 1793 

law.43 Thus, P r ig g evolved into an antislavery 

decision.

But, was this the intention of Story? Did he 

really mean to write an opinion that was a “ tri­

umph of  freedom.”  The phrase “ triumph of  free­

dom”  does not appear in any of his letters, and 

except for his son’s assertion, there seems to 

be no independent evidence on the subject.44

Ordinarily, we could accept William  

Wetmore Story as a good source for what Jus­

tice Story said. But, William  Wetmore was clearly 

embarrassed by his father’s opinion, and by 

his father’s attempt to hide the proslavery force 

of the opinion. He was also doubtless uncom­

fortable with the abolitionist response to his 

father. A  year after Prigg, Story took jurisdic­

tion over the case of George Latimer, and was 

prepared to return him to Virginia in the cus­

tody of his master. After this case, abolition­

ists branded Story “ Sl a v e-Ca t c h e r-in -Ch ie f  f o r  

t h e Ne w  En g l a n d St a t e s.” 45

Extreme though the epithet may have been, 

it was not entirely wrong. As Circuit Justice, 

he was in fact the highest federal judicial of­

ficer in the region. And, under his own ruling 

in P r ig g , the federal courts were ultimately re­

sponsible for aiding masters trying to recover 

runaway slaves. Stung by such attacks, it  seems 

likely  that William  Wetmore Story invented the 

“ triumph of freedom”  claim after his father’s 

death.

There are two other strong reasons for be-
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lieving that the “ triumph of freedom”  argument 

was the invention of Story’s son, and not the 

goal of the Justice himself.

First, Story was an extreme nationalist who 

thought the Constitution and the Court were 

almost sacred. To accept the “ triumph of free­

dom”  argument we must believe that Story in­

tentionally undercut his own opinion. Would 

someone who devoted his entire life to the law 

and the Supreme Court sabotage one of his 

most important nationalist opinions in hopes 

of achieving a secret goal? This seems incom­

prehensible.
Furthermore, we know it is not true. The 

“ triumph of freedom”  would only come about if  

the Northern states refused to enforce coop­

eration in the return of fugitive slaves ZYXWVUTSRQPONMLKJIHGFEDCBAa n d the 

national government did not intervene on be­

half of slaveowners. Story sought to counter 

both possibilities.

In P r ig g , as we have seen, Story declared 

that the states had an obligation to help in the 

return of fugitive slaves, and furthermore, he 

declared that the states “ in virtue of their gen­

eral police power”  could pass helpful laws “ to 

arrest and restrain runaway slaves.” 46 This is 

hardly the language of a judge trying to under­

mine the return of fugitive slaves.

More significantly, we know that in his pri­

vate correspondence Story suggested ways to 

counter the antislavery implications of  his opin­

ion. Shortly after the Court decided Prigg, Story 

wrote to Senator John Macpherson Berrien of 

Georgia about various legislative matters. The 

letter began with a discussion of their collabo­

ration on legislation involving federal criminal 

law and bankruptcy. This evidence suggests 

the close relationship Story had with Berrien, 

and thus makes his next suggestion even more 

important. Story then turned to a draft bill  on 

federal jurisdiction that he had sent to Berrien. 

He reminded Berrien that under his proposed 

bill

that in all cases, where by the Laws of 

the U. States, powers were conferred on 

State Magistrates, the same powers 

might be exercised by CommissionersZYXWVUTSRQPONMLKJIHGFEDCBA

$200  Reward .
RAN  AW AY  from  the  subscriber,on  the  night  of  Thursday,  the  30th  of  Sepem ber.

HVE  NEGRO  SLAVES,
To-w it : one Negro  m an, his  wife,  and  three  children.

The man is a black negro, full height, very erect, his face a little thin. He is about forty years of age, 
and calls himself W a sh in g to n R eed , m b is known by the name of Washington. He is probably well 
dressed, possibly takes with him an ivory headed cane, and is of good address. Several of his teeth 
are gone.

J/ary, his wife, is about thirty years of age, a bright mulatto woman, and quite stout and strong.
The oldest of the children  is a boy, of the nam e ot FIELD IN G ,  tw elve years of  age, a dark  m ulatto, w ith  

heavy eyelids. H e probably w ore a new cloth cap.
M A TILD A ,  the second child , is a girl,  six years of age, rather a dark  m ulatto, but a bright  and sm art 

look ing child . „
M A LC O LM ,  the youngest, is a boy, four  years old , a lighter  m ulatto than the last, anil about equally as 

bright. H e probably  also w ore a cloth cap. If  exam ined, he w ill  be found to have a sw elling at the navel.
W ashington and M ary  have lived at or near St. Louis, w ith  the subscriber, for  about 15 years.
I l  is supposed that they are m aking their  w ay to C hicago, and that  a w hite m an accom panies them , that  

they w ill  travel chiefly at night, and m ost probably  in  a covered w agon.
A rew ard  of $150 w ill  be paid for  their  apprehension, so that I  can get them , if  taken w ith in  one hundred 

m iles of  St. Louis, and $200 if  taken beyond that, and secured so that I  can get them , and other reasonable 
additional charges, if  delivered to the subscriber, or to TH O M A S  A LLEN ,  Esq., at St. Louis. M o. The 
above negroes, for  the last few vears, have been in  possession of Thom as A llen, Esq., of St. Louis.

W M .  R U SSELL .
ST. LO U IS, O ct. 1, 1847.

The P r ig g decision was an enormous triumph for slavery. The Supreme Court upheld a federal 
statute that aided masters and struck down a state statute that helped both free blacks and fugitive 

slaves. Practically, however, the decision was not very useful to slaveowners. In the 1840s a number 
of states prohibited their officials from aiding in the return of fugitive slaves. With few federal 
officials anywhere in the country, this meant that masters might have a difficult time bringing 
their slaves home with them.
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appointed by the Circuit Courts. I was 

induced to make the provision thus gen­

eral, because State Magistrates now 

generally refuse to act, &  cannot be 

compelled to act; and the Act of 1793 

respecting fugitive slaves confers the 

power on State Magistrates to act in de­

livering up Slaves. You saw, in the case 

of Prigg ... how the duty was evaded, 

or declined. In conversing with several 

of my Brethren on the Supreme Court, 

we all thought that it would be a great 

improvement, &  would tend much to 

facilitate the recapture of Slaves, if  Com­

missioners of the Circuit Court were 

clothed with like powers.47

Essentially, Story presented Senator Berrien 

with the solution to the debate over federal ex­

clusivity and the role of the states in enforcing 

the Fugitive Slave Act. The federal govern­

ment would supply the enforcement mechanism, 

through the appointment of  commissioners, and 

the enforcement would be uniform throughout 

the nation. The fundamental problem with this 

idea was how to enact it in a Congress where 

Northerners, who were at least somewhat op­

posed to slavery, controlled the House of Rep­

resentatives. Story, the Justice, had the answer 

for Berrien, the politician:

This might be done without creating the 

slightest sensation in Congress, if  the 

provision were made general .... It 

would then pass without observation.

The Courts would appoint commission­

ers in every county, &  thus meet the 

practical difficulty  now presented by the 

refusal of State Magistrates. It  might be 

unwise to provoke debate to insert a 

Special clause in the first section, refer­

ring to the fugitive Slave Act of 1793. 

Suppose you add at the end of the first 

section: shall &  may exercise all the

powers, that any State judge, Magis­

trate, or Justice of the Peace may exer­

cise under any other Law or Laws of  the 

United States.’ 48

This was not the letter of a man hoping for 

a triumph of freedom. This was the letter of a

Justice committed to the aggrandizement of  fed­

eral power and the return of fugitive slaves. 

Here he could have both.

This letter is doubly damning for Story and 

the “ triumph of freedom”  analysis. In the col­

lection of his father’s letters, Story’s son re­

printed the first part of this letter, which dealt 

with bankruptcy law, but failed to reprint the 

material quoted above.49 William  Wetmore Story 

deliberately hid the evidence that proved that 

his father neither thought ZYXWVUTSRQPONMLKJIHGFEDCBAP r ig g  was a “ triumph 

of freedom”  nor wanted it to be such. P r ig g 

was a triumph of slavery and the author of the 

opinion of the court knew so. He also wanted 

to insure that his handiwork would be imple­

mented.

V I

Explain ing  Prigg:

Joseph Story  and Judicial  N ationalism

Joseph Story never liked slavery. During 

the debates over the Missouri Compromise— 

more than a decade before the abolitionists ap­

peared on the national scene—Story had spo­

ken out against the expansion of the institution 

west of  the Mississippi. In the 1820s “no other 

New England statesmen. . . was more fearful 

of Southern aggression or more determined to 

resist it.” 50 His circuit court opinion in U n ited 

S ta tes v. L a  Jeu n e E u g en ie ,5 ' a case involving 

the illegal African slave trade, and his charges 

on the slave trade to New England grand ju­

ries,52 “ revealed Story’s deep abhorrence of the 

slave trade and slavery.” 53 In the 1830s he pri­

vately opposed Texas annexation, secretly ad­

vised public opponents of  the annexation, con­

sidered it “grossly unconstitutional,”  and con­

tinued this opposition right up until the annex­

ation took place in 1845.54 Similarly, although 

no supporter of the abolitionist movement, 

Story privately argued that the Gag Rules 

passed by Congress to prevent the reading of 

abolitionist petitions were “ in effect a denial of 

the Constitutional right of petition.” 55

As Story’s best biographer has amply dem­

onstrated, the Justice “had spoken out consis­

tently on and off  the bench against slavery and 

the slave trade.” 56 He was not an abolition­

ist— indeed the Garrisonians often vilified  him— 

but he would happily have seen the institution
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come to an end.

Why then, did this Justice from Massachu­

setts—who personally found slavery abhor­

rent—take an unnecessarily pro-slavery posi­

tion in both ZYXWVUTSRQPONMLKJIHGFEDCBAP r ig g  and his treatise C om m entar­

ies on the C onstitu tion?

The answer is rooted in Story’s profound 

Constitutional nationalism. In his defense of 

P r ig g , Justice Story’s son noted that the fugi­

tive slave clause “ is in the national Constitu­

tion, and is a national guarantee.” 57 Story him­

self made the same point in P r ig g , noting that 

the claim to a fugitive slave was a “a case ‘aris­

ing under the Constitution’ ”  more or less obli­

gating Congress to “prescribe the mode and 

extent in which it shall be applied, and how, and 

under what circumstances the proceedings shall 

afford a complete protection and guaranty to 

the right.” 58 In essence, the Justice believed 

that the Constitution required him to protect 

the right of masters to recover fugitive slaves. 

In P r ig g Story found that Congress had the 

exclusive power to regulate the rendition of 

fugitive slaves. This is one of the earliest 

examples we have in constitutional law of 

the preemption doctrine. P r ig g gave Story 

an opportunity to use this doctrine to further 

strengthen the national government.

Prigg also allowed him to create a federal 

common law for the return of fugitive slaves. 

Throughout his career he favored a national 

common law. In 1812 Story silently opposed 

the outcome in U n ited S ta tes v . H u d so n a n d 

G o o d w in ,59 where a bare majority of the Court 

found that the national government could not 

enforce the common law of  crimes. A  year later, 

in U n ited S ta tes v . C o o lid g e ,60 Story, acting as 

a Circuit Justice, deftly avoided H u d so n a n d 

G o o d w in in applying federal common law to 

admiralty cases. The Supreme Court remained 

unpersuaded by Story’s arguments, and re­

versed Story’s circuit court decision in 

C o o lid g e , on the basis of H u d so n a n d 

G o o d w in .6 ' This reversal underscores Story’s 

early commitment to a federal common law, in 

spite of  the Court majority.

Unable to convince the Court of the impor­

tance of a federal common law, Story turned to 

the Congress. After H u d so n a n d G o o d w in 

Story urged Congress to pass legislation, to 

“ give the Judicial Courts of the United States

power to punish all crimes and offenses against 

the Government, as at common law.” 62 In 1842 

he wrote Senator John Macpherson Berrien 

urging a recodification of all federal criminal 

law and the extension of  the common law to all 

federal admiralty jurisdiction.63

Story’s attempts at creating a federal com­

mon law of  crimes parallel his efforts in creating 

a federal common law for commercial cases. In 

1812, while riding circuit, Story applied general 

common law to a diversity case.64 Thirty years 

later, in S w ift v . T yso n ,6 5 Story would gain the 

support of the Court to create a general federal 

common law for civil  litigation. Significantly, 

Story wrote the opinion in that case in the same 

Term that he wrote the Court’s opinion in P r ig g . 

S w ift is the first case reported in that volume of 

Peters’ R ep o r ts , and P r ig g is the last case re­

ported in the volume.

Thus, P r ig g , which nationalized slavery and 

made it  part of  a federal common law, is consis­

tent with Story’s lifelong commitment to a na­

tionalistic approach to law. Despite his dislike 

for slavery, in P r ig g he could not resist an op­

portunity to nationalize slavery and create a 

federal common law right of  recaption for slaves, 

just as he had tried throughout his career to 

expand federal common law in other areas. 

Thus, in defending his discovery of a constitu­

tionally protected common law right of recap­

tion, Justice Story declared:

We have said that the clause contains a 

positive and unqualified recognition of 

the right of  the owner in the slave, unaf­

fected by any state law or regulation 

whatsoever, because there is no qualifi­

cation or restriction of it to be found 

therein. ... If  this be so, then all the 

incidents to that right attach also; the 

owner must, therefore, have the right to 

seize and repossess the slave, which the 

local laws of his own state confer upon 

him as property; and we all know that 

this right of seizure and recaption is 

universally acknowledged in all the 

slaveholding states.66

In the end, then, P r ig g was an opportunity 

to expand federal jurisdiction that Story could 

not pass up. The cost of that gain was the free­
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dom of some free blacks and fugitive slaves. 

But, it  was a cost Story was willing  to pay since 

it was paid by people like Margaret Morgan 

and her children.
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to  the Suprem e C ourt:

A  M aster Politician at his C raft

M ichael A . K ahn

Abraham Lincoln appointed five men to the 

Supreme Court during a span of thirty-six 

months. Four of Lincoln’s appointments were 

confirmed unanimously by the Senate and the 

fifth  received a single solitary no vote.1 The 

Senate acted on two of Lincoln’s appointments 

the ZYXWVUTSRQPONMLKJIHGFEDCBAsa m e d a y they were received and confirmed 

each of Lincoln’s appointees within a week of 

receiving the nomination. Lincoln’s mastery 

over this process was an impressive achieve­

ment because he was dealing with an active 

and energized United States Senate. Indeed, 

during the 1860s and early 1870s the Senate 

refused to confirm the last appointment of 

Lincoln’s predecessor; refused to allow 

Lincoln’s successor, Andrew Johnson, to ap­

point any Justices (choosing to abolish the 

seats rather than let Johnson fill  the vacancies); 

and, several years later, rejected Ulysses S. 

Grant’s appointment as Chief Justice!2

Lincoln was one of  the most brilliant politi­

cians in American history. Lincoln’s deft, but

driven handling of  his own political career bears 

witness to a Machiavellian genius in the han­

dling of political matters, which has inspired 

generations of biographers. However (to bor­

row from Lincoln’s most famous speech), little 

noted and not long remembered is the story of 

how Lincoln successfully packed the Supreme 

Court with right-minded men while achieving a 

myriad of political goals along the way.

L incoln’s  V iew s of  the  C ourt

Abraham Lincoln ascended to the presi­

dency on a personal platform that was extremely 

critical of the Supreme Court. During his fa­

mous debates with Stephen Douglas in 1858 

and thereafter during his campaign for the presi­

dency in 1860, Lincoln criticized the D red S co tt 

decision and aggressively advocated its rever­

sal.3 In 1860 the Supreme Court was under at­

tack by the dominant political forces of  the North 

and its very legitimacy was being questioned
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Abraham Lincoln is pictured here in 1862 reading the Emancipation Proclamation to his Cabinet. 
Second from the left is Edward Bates, who, unlike today’ s Attorneys General, had no say in the 

selection of nominees for the Supreme Court. In fact, when Bates asked Lincoln to nominate 
himself as Chief Justice (“ as the crowning retiring honor of my life” ) the Attorney General was 

turned down. Also passed over in favor of Treasury Secretary Salmon P. Chase (seated at left of 
Lincoln) was Postmaster General Montgomery Blair.

by abolitionists and unionists who feared the 

Court, with its reactionary Chief Justice and its 

three Southern Justices, would impede the 

Union cause.4

In this political (and soon to be military) 

environment, Lincoln’s first pronouncements 

as president regarding the Court were eagerly 

anticipated. In his inaugural address, Lincoln 

addressed the issue of the Court’s legitimacy 

and role in American life.

. . . , the candid citizen must confess 

that if  the policy of the Government 

upon vital questions affecting the whole 

people is to be irrevocably fixed by the 

decisions of the Supreme Court, the in­

stant they are made in ordinary litiga­

tion between parties in personal actions 

the people will  have ceased to be their 

own rulers, having to that extent practi­

cally resigned their government into the

hands of that eminent tribunal. Nor is 

there in this view any assault upon the 

Court or the judges. It is a duty from 

which they may not shrink to decide 

cases properly brought before them, 

and it is no fault of theirs if  others seeks 

to turn their decisions to political pur­

poses.5

Lincoln thus articulated the first tenant of 

his political faith: neither the Court nor the laws, 

nor the rebellious acts of traitors, would be per­

mitted to override the people’s right to form 

and keep the Union. He also left himself open 

to persuasion that extreme measures, in extreme 

circumstances, would override even the Court’s 

will,  but he refused to openly defy or challenge 

the legitimacy of the Court.

Though Lincoln had never appeared before 

the Supreme Court, as a sophisticated litigator 

he had a healthy appreciation of its potential
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power and considerable respect for its process 

from his background. In March 1861 Lincoln 

could not precisely foresee the clashes his ad­

ministration would have with the judiciary 

over the suspension of habeas corpus, the 

raising of funds for the war, the draft, and 

the exercise of war powers. Nevertheless, 

Lincoln understood that secession was the 

greatest challenge the country had ever 

faced, and a hostile Supreme Court could 

cause untold harm to his goal of preserving 

the Union. In a nutshell, what Lincoln 

wanted from the Supreme Court was to be 

left alone. In retrospect, aided substantially 

by his five appointees and the ill  health of 

his chief nemesis, Chief Justice Roger B. 

Taney, that is precisely what he got.

L incoln’s  D efiance  of  the  L aw

Lincoln faced an unprecedented crisis from 

the very beginning of his presidency: immedi­

ately following his inauguration secessionist 

activities accelerated and the Civil  War broke 

out. He responded to this crisis by increasing 
the power of  the federal government under mili ­

tary rule and by instituting a series of activities 

of dubious legality but, in Lincoln’s mind, of 

incontrovertible military necessity. Thus, be­

ginning in 1861, Lincoln ordered or authorized 

widespread and seemingly arbitrary arrests of 

suspected traitors, broad confiscation of “en­

emy”  property (especially on the seas), sus­

pension of the writ of habeas corpus, initiation 

of the draft, utilization of paper money, and, 

ultimately, the freeing of  the slaves in the Eman­

cipation Proclamation. A  fine lawyer, Lincoln 

could no doubt defend the legality of these 

actions under some legal theory. But, he was 

not interested in the legality of these measures 

(indeed, his administration did everything in 

its power to prevent the Supreme Court or any 

court from adjudicating the legality of  his mili ­

tary activities). President Lincoln had a single 

over-arching political and military goal during 

his presidency: to preserve the Union. Virtually 

no sacrifice of human life or of the rule of law 

was too great to endure to reach that goal. It 

was in the context of that overriding political 

and personal philosophy that Lincoln filled  five 

vacancies on the Court.

T hree  V acancies at  O nce

Lincoln delivered his inaugural address on 

March 4, 1861—within fifty-two  days he was 

presented with the opportunity to fill  three va­

cancies on the Court simultaneously. No Presi­

dent since Washington had such good fortune. 

The vacancies were created by the refusal of 

the Senate to confirm president James 

Buchanan’s nomination of  Jeremiah S. Black to 

fill  the seat of  Justice Peter V  Daniel of Virginia 

who died on May 31, 1860; by the death of 

Justice John McLean6 of  Ohio on April  4,1861, 

and by the resignation of  Justice John Campbell 

of Alabama on April  26,1861, to return to his 

home in the Confederacy. These three seats, 

however, were severally encumbered by practi­

cal and political baggage.

Two of the seats were held by Justices Pe­

ter V  Daniels and John A.Campbell who rode 

circuit in Southern states that had seceded. Lin­

coln faced a conundrum as to these two seats. 

He did not recognize the legitimacy of seces­

sion, therefore he could not use the fact of se­

cession to appoint Justices from loyalist states 

and thereby deprive (in Lincoln’s world view) 

the Southern states of their representatives on 

the Court. On the other hand, he could not as a 

practical matter find Southern appointees; and, 

if  he could find them, he could not safely send 

them to ride circuit in rebel territory. Lincoln’s 

solution to this problem (and to the other prac­

tical problems that were caused by the sys­

tem of Supreme Court Justices’ circuit-riding) 

was to propose a new judiciary bill  overhaul­

ing the circuits and realigning the states within 

the circuits.
On December 3, 1861, Lincoln addressed 

Congress and laid out his plan while at the same 

time using the pendency of this new scheme as 

justification for his delay in filling  the three va­

cancies.7 For seven months Congress evalu­

ated and rejected plans for reorganizing the 

federal judiciary—while members of Con­

gress speculated as to which candidates for 

the Court were benefited by which new circuit 

configuration.

Meanwhile, the vacancies on the Court bur­

dened Lincoln. He did not have any formal 

process for the selection of Supreme Court Jus­

tices. Lincoln’s presidency occurred long be­
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fore candidates were selected or screened by 

bar associations, the FBI, or the Justice De­

partment. Moreover, Attorney General Edward 

Bates played no role whatsoever in the selec­

tion of the first four nominees and was himself 

an unsuccessful candidate for the final va­

cancy.8 Nor did Lincoln rely on any advisor or 

set of advisors in making his selections. Lin­

coln received considerable advice (by letter, 

newspaper article, personal visits, and even 

messages passed through Mrs. Lincoln) regard­

ing each vacancy. These solicitations were re­

ceived in a sphinx-like fashion, as the President 

did not reveal to the candidate or his support­

ers his true motivations or intentions. With re­

spect to each vacancy, Lincoln, like a cook who 

knows just when the soup is ready, ladled out 

his decision without warning or explanation at 

the exact moment that suited his purpose and 

the circumstances as he saw them.

Lincoln’s appointment process, accord­
ingly, was designed to encourage energetic and 

intensive campaigns by office seekers and their 

supporters. Each of Lincoln’s five appointees 

publicly and privately expressed their desire 

for appointment and each of them encouraged 

significant campaigns to have their wishes ful­

filled. Of course for every winner there were 

dozens of long-shot losers and roughly a half- 

dozen candidates who “ almost”  made it.

From all appearances Lincoln received 

these campaigns good naturedly and with 

bemusement. Moreover, Lincoln learned much 

from these campaigns about the political forces 

that he needed to harness to win reelection, to 

win the war and to preserve the Union. How he 

applied these lessons is the story of his first 

three appointments.

L incoln’s  H and  Is  Forced

Vacancies in a third of the Court’s seats 

though an inconvenience in the circuits did not 

affect the Court’s work until it reconvened in 

December 1861. After convening the Court, 

Chief Justice Taney almost immediately 

absented himself due to illness. He was joined 

on the sidelines by an ailing Justice John 

Catron. Thus, in January 1862, the Court was 

paralyzed into inaction by the lack of a quorum 

and Lincoln was forced to appoint someone to

allow the Court to function.9

Noah H. Swayne of Columbus, Ohio, was 

the chosen man; Lincoln nominated him on 

January 21,1862, and he was confirmed on Janu­

ary 24, 1862. Swayne was eligible to fill  the 

vacancy left by the death of  John McLean, who 

had ridden the Seventh Circuit (which then in­

cluded Ohio) since 1829. Politically, Swayne 

was also well qualified, having vigorously sup­

ported Lincoln for President in 1860 and hav­

ing been active in the fledgling Republican 

party since its formation. At  fifty-seven Swayne 

was also young enough, not to mention healthy 

and wealthy enough, to withstand the consid­

erable rigors and inconveniences of a Supreme 

Court circuit-riding life in the days when mem­

bers of  the Court were notoriously overworked 

and underpaid.10 Ideologically, Swayne was 

anti-slavery, which for Lincoln was a prerequi­

site for filling  the vacancy left by McLean, a 

dissenter in ZYXWVUTSRQPONMLKJIHGFEDCBAD red S co tt.

Swayne’s chief competition for the seat had 

come from elsewhere in the Seventh Circuit, 

predominately from Illinois. The competition 

for an Illinois seat had been fierce as Lincoln 

faced the prospect of choosing among profes­

sional and personal acquaintances, including 

David Davis, Senator Orville Browning, and U. 

S. District Judge Thomas Drummond. By se­

lecting Swayne, Lincoln avoided prejudging 

whether Ohio and Illinois would end up in the 

same circuit under the new judiciary bill  (they 

did not) and he avoided the sticky business of 

disappointing significant factions in his Illinois 

presidential coalition.

Though in retrospect it seems clear why he 

chose Swayne, it is less apparent how Swayne 

came to be positioned as the logical choice in 

January 1862. The story of how Swayne and 

his friends maneuvered their candidate into the 

position of being Lincoln’s easiest and most 

comfortable choice tells much about the pro­

cess of becoming one of Lincoln’s Supreme 

Court nominees.

In describing Lincoln’s first three appoin­

tees to the Court, the distinguished historians 

J.G. Randall and Richard N. Current observed 

“ [a]ll were chosen primarily for political rea­

sons.” 11 Lincoln made clear that his selections 

for the Supreme Court would be young, healthy, 

staunchly anti-slavery, white males from the
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circuits wherein the vacancy arose. However, 

within these universes Lincoln did not (as is 

the custom today) take any steps to identify 

eligible candidates nor did he empower any of 

his friends or any members of his administra­

tion to do so. Rather, Lincoln encouraged (by 

his receptiveness to their importuning and his 

delay in making his selections) vigorous cam­

paigns on behalf of the eligible candidates.

These campaigns included letter writing to 

Lincoln and persons thought to be influential 

with him; newspaper stories and editorials; pub­

lic and private endorsements from individuals 

and groups (including state legislatures, state 

supreme courts and even from a subset of the 

Supreme Court itself), and numerous private 

meetings with the President. While these cam­

paigns extolled the virtues of the various can­

didates, they also served Lincoln’s personal 

and political purposes.

First, the campaigns coalesced public and 

congressional support for the candidates. Lin­

coln masterfully assessed and harnessed this 

support at the most opportune moments on the 

occasion of each of his five nominations. Each 

appointee was carried to Congress by a band­

wagon of endorsements so it was not surpris­

ing that each was overwhelmingly and instantly

approved. Lincoln was a genius at assessing 

which candidate for each seat was the stron­

gest politically and which candidate would draw 

the least possible opposition. Many candidates 

who met Lincoln’s criteria were rejected because 

their political support was insufficient.

Second, though the campaigns extolled the 

virtues of  the various candidates they were also 

conspicuous for their competition in register­

ing approval of and support for Lincoln and his 

policies. Lincoln was elected in a highly frac­

tious way in 1860 and his claim to re-election 

was tenuous until late in 1864. Lincoln milked 

the opportunities the five Supreme Court va­

cancies offered him for political gain. He espe­

cially used this ZYXWVUTSRQPONMLKJIHGFEDCBAm o d u s o p era n d i of gathering 

support for himself during Chase’s campaign 

for Chief Justice, which ran concurrently with 

Lincoln’s reelection campaign.

During these vigorous campaigns for Su­

preme Court appointment, candidates and their 

supporters were tripping over themselves to 

demonstrate their past loyalty to Lincoln and 

to promise future loyalty. The President deftly 

focused attention in each situation on the even­

tual winner by commenting privately to the 

eventual losers on the merits of the candidacy 

of the eventual winner. Accordingly, though

Samuel F. Miller (right) was outspokenly anti­
slavery and staunchly Republican when Lincoln 

named him to the Bench in 1862. Most impor­
tantly, he was from Iowa, which Congress had just 
incorporated into the new Ninth Circuit. Iowa 
Senator James Harlan (above) and Iowa Gover­
nor Samuel Kentwood had visited the President 
to urge Miller ’s nomination.
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When a vacancy occurred on the Eighth Circuit, 
it seemed obvious that Lincoln would appoint 
someone from his home state of Illinois. Sena­
tor Orville Browning (above), U. S. District Court 
Judge Thomas Drummond (above, right), and 
State Court Judge David Davis (right), all cro­

nies, vied intensely for the nomination.

each appointment caused unhappiness in cer­

tain camps, each was so politically well sup­

ported and so well received in the Senate and 

the press that each was a significant political 

victory for the President and an implicit en­

dorsement of his pro-unionist and anti-slavery 

policies.

Swayne perfectly and instantly anticipated 

how Lincoln was going to play the game. On 

the very day that John McLean died, April  4, 

1861, Swayne wrote to Ohio’s most formidable 

politician, Secretary of Treasury Salmon P. 

Chase, to seek his endorsement.12 Swayne’s 

letter to Chase makes it clear that he had al­

ready launched a campaign for the job through 

his friends. Swayne was extremely resourceful 

on his own behalf. He appealed to Lincoln’s 

well known respect for McLean by implying 

that he was McLean’s choice for the seat. He 

enlisted the support of a prominent railroad ex­

ecutive who encouraged the former railroad law­

yer Lincoln to appoint Swayne, and he re­

quested Governor William  Dennison of Ohio to

write and visit Lincoln urging Swayne’s ap­

pointment.

By the time Lincoln selected Swayne, a 

lawyer virtually unknown to the public who had 

never held political or judicial office, the choice 

had the support of Ohio’s most powerful politi­

cians—Chase and Dennison. Lincoln correctly 

gauged the appointment to be a popular one 

that would enhance his standing in Ohio and



L IN C O L N ’S  A PPO IN T M E N T S 71wvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

elsewhere and that would cost him very little in 

any area. The appointment of Swayne, in fact, 

worked out exactly as Lincoln planned it.

L incoln  G ets  H is  B ill and  Iow a  G ets  a  Seat

Lincoln finally  got his circuit reorganization 

bill  on July 15,1862, and he immediately signed 

it. The bill  reduced the five old Southern cir­

cuits to three and regrouped the Western states 

by placing Indiana with Michigan and Wiscon­

sin in the Eighth Circuit. Most significantly the 

bill  created a new trans-Mississippi circuit, the 

Ninth, which included Minnesota, Iowa, Kan­

sas, and Missouri.

The result was a triumph for the vigorous 

Iowa congressional delegation that had single- 

mindedly lobbied for a configuration that would 

facilitate the appointment of  the first Iowan (in­

deed the first person from west of the Missis­

sippi River) to the Court.

Lincoln avidly watched the political game 

played out in Congress in which predictions 

that the placement of a state in a particular cir­

cuit would maximize or minimize the chances of 

persons from that state being appointed to the 

Court. Implicit in this contentious legislative 

fight was the prevailing assumption that de­

spite its ardors and low pay, a seat on the Su­

preme Court was a prize worth fighting for with 

all available political artillery.

Lincoln was enthusiastic about rewarding 

the Iowans the fruits of their political victory. 

On July 16,1862, within twenty-four hours of 

signing the judiciary bill, he appointed the Io­

wan Samuel E Miller  to the Court. The Senate, 

in turn, acknowledged the political appropri­
ateness of this action and unanimously con­

firmed the nomination on the same day.

The speed with which Miller  was nominated 

and confirmed reflects the fact that in many 

ways Miller  was the prototypical Lincoln ap­

pointment to the Court. At  forty-six Miller  was 

young, outspokenly anti-slavery (he moved to 

Iowa from Kentucky in 1849 because Kentucky 

did not abolish slavery), and staunchly Repub­

lican (he was a candidate for governor of Iowa 

on the Republican ticket in 1861). He was also 

extremely intelligent; his legal career had flour­

ished after he retired from a medical career.

But above all, Miller  was the one and only

politically suitable candidate from the new trans- 

Mississippi Ninth Circuit. Miller  was the sub­

ject of one of the most enthusiastic and exten­

sive campaigns ever conducted on behalf of a 

prospective Supreme Court candidate. This 

campaign for nomination, which included let­

ters from judges, governors, politicians, and 

other prominent figures throughout the coun­

try, culminated in a petition signed by 129 of 

140 members of the House of Representatives 

and all but four Senators urging the nomina­

tion. Members of the Iowa congressional del­

egation also joined Iowa Senator James Harlan 

and Iowa Governor Samuel Kentwood in a visit 

to the President for the sole purpose of urging 

Miller ’s nomination.

For Lincoln’s political purposes, Miller,  who 

Lincoln did not know personally or by reputa­

tion, was the perfect candidate. The chorus of 

voices extolling Miller ’s attributes was thun­

derous and unanimous. Accordingly, Lincoln 

had the pleasant opportunity to reward the ef­

forts of his supporters and help solidify his 

standing in an important political region, while 

offending almost no one and simultaneously 

furthering his political and jurisprudential prin­

ciples (with regard to slavery and unionism) at 

the same time.

Of Lincoln’s next three appointments, only 

one would be a remotely similar congenial ex­

perience.

L incoln  Selects a  C rony

With the passage of the judiciary bill on 

July 15, 1862, and the nomination and confir­

mation of the Ninth Circuit candidate on July 

16,1862, the next appointment regarded the va­

cancy allocated to the Eighth Circuit, which in­

cluded Lincoln’s home state of Illinois. The 

contrast between the happy and easy selec­

tion of Miller  and the contentious battle for the 

Illinois seat could not be more striking. For the 

Ninth Circuit there was really only one candi­

date; for the Eighth Circuit there were several, 

all from Illinois. Most prominently, Senator 

Orville Browning; U. S. District Court Judge 

Thomas Drummond; and State Court Judge 

David Davis all from Illinois. For the Ninth Cir­

cuit the decision involved no personal con­

cerns—Lincoln had never met and had barely
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heard of  Miller  before the campaign for his nomi­

nation commenced. For the Eighth Circuit, the 

decision was intensely personal because Lin­

coln had worked intimately with each rival can­

didate and many of their supporters. For the 

Ninth Circuit, Lincoln knew his decision would 

please almost everyone and would cause little 

or no controversy or political dissatisfaction. 

For the Eighth Circuit any choice would cause 

bitter disappointment and engender criticism 

from numerous long-standing supporters.

The President had been subject to pressures 

to appoint someone from Illinois, especially 

Browning and Davis, from the instant he was 

elected. However, Lincoln was able to resist 

this importuning by deferring a decision on the 

Illinois candidates until the judiciary bill  was 

enacted. Unfortunately for Lincoln, this inter­

val allowed supporters of Browning, Davis, 

Drummond, and others to mount impressive 

campaigns, bombarding the President with 

letters and personal visits urging the ap­

pointment of their favorite. Browning, Davis, 

and Drummond themselves did not make mat­

ters for the President easier as each made it 

clear to their friends and to Lincoln that he 

wanted, and believed he deserved, the appoint­

ment.

Moreover, because each of the candidates 

knew Lincoln and his closest friends well, each 

was aided by personal pleas to the President. 

Eliza Browning, the Senator’s wife, wrote Lin­

coln that her husband had a greater claim to the 

job than anyone, and that proof of his loyalty 

was found in his recent illness that was caused 

by his strenuous speaking engagements on 

Lincoln’s behalf. Perhaps the most effective 

advocate for Davis was Leonard Swett, a long 

time friend and supporter of Lincoln. Swett met 

with both Mrs. Lincoln, who said she had been 

urging Davis’s appointment, and the President. 

Swett frankly told the President that Lincoln’s 

political debt to Davis was too great to ignore. 

Swett promised Lincoln that if  Davis was ap­

pointed, Swett would consider Lincoln’s ac­

count with Swett (which according to Swett 

was severely out of balance) squared.13

Lincoln brooded on the choice between 

Browning and Davis for forty-two days after 

the judiciary bill  became law, waiting until after 

Congress adjourned. At that point, Lincoln

declared his decision in an uncharacteristic way. 

As with his other four appointments to the 

Court, Lincoln kept his own counsel and did 

not tell anyone of his selection until he an­

nounced it. But, in this most personal situa­

tion, before appointing Davis he first wrote 

Davis declaring his intentions and he made his 

offer contingent on Davis’s agreement to a po­

litical favor.

My  mind is made up to appoint you Su­

preme Judge. . . . but I am so anxious 

that Mr. Bradley, present clerk at Chi­

cago, shall be retained, that I think no 

dishonor for me to ask, and for you to 

tell me, that you will  not remove him. 

Please answer.14

Lincoln’s effort to preserve the political 

appointment of the clerk of the court in Chi­

cago reveals his sensitivity to the political rami­

fications of denying Drummond the Supreme 

Court seat. Though Lincoln seems to have 

decided against appointing Drummond fairly 

early on, he realized the selection of  Davis would 

cause him political grief in Illinois and he did 

everything he could to mitigate that harm.

Lincoln was a successful politician in Illi ­

nois because he understood the iron law of 

politics: to the victor goes the spoils. The 

Davis appointment was the ultimate expression 

of that principle. Davis had been Lincoln’s 

friend and political supporter for many years. 

He was Lincoln’s campaign manager in 1860 

and was the chief architect of Lincoln’s nomi­

nation for President at the convention. Indeed, 

no one in the period after Lincoln’s election 

was more closely identified with Lincoln’s elec­

toral victory than Davis. Moreover, Davis, a 

jurist and an accomplished lawyer and politi­

cian, filled  all of  Lincoln’s qualifications. Davis 

was an anti-slavery, pro-union, white male in 

his late forties from the correct state. Because 

of his qualifications and relationship with Lin­

coln the only surprising aspect of the Davis 

appointment is that it took Lincoln so long to 

appoint him.

The reason for the delay emerges from the 

political environment and Lincoln’s relationship 

to that environment. While it was clear that 

Davis would be viewed as a natural, respect­
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able, and easily confirmed appointment (which 

he was)15 it was less clear to Lincoln what po­

litical advantage he would gain from the selec­

tion of Davis and what political price he would 

pay for passing over Browning. Lincoln 

weighed the ramifications of denying Brown­

ing the nomination and seemed at times to be 

leaning toward selecting him. Ultimately, how­

ever, Lincoln was persuaded (most especially 

by Swett) that his personal and political debt to 

Davis was so significant that to reject Davis’s 

candidacy would be too great an act of  political 

disloyalty to be forgiven by his friends or for­

gotten by his enemies.

A  T enth  Justice  Is  A ppointed

The selection of Stephen J. Field, chief jus­

tice of the California Supreme Court, closely 

parallels the appointment of Miller. Field, like 

Miller,  was appointed immediately after the en­

actment of a judiciary bill  that created a new 

circuit and he was swiftly and unanimously 

confirmed. Field, also like Miller,  was actively 

promoted by local interests and was presented 

to the President as a candidate without peer, 

controversy, or opposition.

Moreover, Field was clearly a distinguished 

and qualified candidate. Field, only forty six, 

was a brilliant jurist, and, although a Democrat 

by political allegiance, was pro-Union. More­

over, the selection of Field was pressed by his 

brother, David Dudley Field, a close confidant 

of  Lincoln—an endorsement that sealed the deal 

for Field.

Field’s selection also filled  the need of  hav­

ing a Supreme Court Justice assigned to the 

Western states. It further provided the Court 

with an expert in the thorny land title cases 

arising out of California that were on the Court’s 

docket.

Throughout 1862, as the Civil War raged 

and the constitutionality of Lincoln’s war ac­

tivities were hotly debated, Lincoln nervously 

faced the specter of the Taney Court dealing a 

mortal blow to the war effort. The prize cases 

offered the Court a ripe opportunity to harm 

Lincoln’s efforts by potentially declaring the 

government’s seizure of certain ships illegal. 

The controversial areas of the government’s 

policies and practices with respect to legal ten­

der, the draft and habeas corpus were also 

trouble spots. Lincoln and his supporters knew 

that even with the three Lincoln appointees on 

the Court, the outcome of any particular Su­

preme Court decision was questionable.

Under these circumstances the opportunity 

to pack the Court with a tenth appointment was 

irresistible to Lincoln. He and his supporters, 

not surprisingly, were actively sympathetic to 

the claims of the West for a seat on the Court 

and they strongly supported the Judiciary Act, 

which Lincoln signed on March 3,1863, creat­

ing the Tenth Circuit and the new Supreme 

Court seat. Three days later, Field, the unani­

mous candidate of the promoters of the Tenth 

Circuit seat, was nominated, and four days later 

he was confirmed.

In March 1863, Lincoln’s most fervent wish 

for the Supreme Court was that it not interfere 

with his conduct of the war. Lincoln’s support 

of  the Court-packing bill  was an explicit recog­

nition of his view that the Supreme Court had 

no legitimate role in derailing the war effort. 

Field was selected by Lincoln because he was 

an acceptable candidate who Lincoln believed 

would not interfere with his war effort. Once 

again Lincoln was right. Field’s nomination was 

highly praised and well received; and, thereaf­

ter, neither Field nor the Supreme Court impeded 

Lincoln’s military activities.

L incoln  N am es a  C hief  Justice

On October 12,1864, Chief Justice Roger B. 

Taney died. Lincoln believed that in naming 

Taney’s successor he was making a choice that 

would have profound practical and political 

consequences for his second term. Lincoln also 

realized that the naming of the country’s fifth  

Chief Justice was a momentous historical event 

as the new Chief would continue the powerful 

role established by Marshall and Taney.

Taney had been sick almost continuously 

since Lincoln’s first inauguration.16 As a con­

sequence, Lincoln and others had thought fre­

quently about replacing him. Nevertheless, 

when the news of Taney’s death reached Lin­

coln, the President was deeply involved in both 

the military effort to win the war and his politi­

cal effort to win re-election. Taney’s death in­

stantly energized campaigns for several aspir-
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When Chief Justice Roger B. Taney died, Lin ­
coln passed over William M. Evarts of New York 
(above), Justice Noah Swayne, and Postmaster 
General Montgomery Blair in favor of Salmon 

P. Chase, despite warnings that Chase’s insa­

tiable ambition made him dangerous.

ants for the job including William  M. Evarts of 

New York, Justice Swayne of Ohio, Montgom­

ery Blair of Maryland17 and, ex-Secretary of the 

Treasury Salmon P. Chase.18 Lincoln’s secre­

tary, John Hay, recorded in his diary “Last night 

Chief Justice Taney went home to his fathers 

... Already (before his old clay is cold) they are 

beginning to canvass vigorously for his suc­

cessor. Chase men say the place is promised to 

their magnifico.” 19 Once again, Lincoln was 

inundated with advice that he immediately ap­

point each one of these men and many others 

including Secretary of  War Edwin M. Stanton20 

and Attorney General Edward Bates (who asked 

the President for the appointment “ as the crown­

ing retiring honor of my life”  by letter of Octo­

ber 13,1864).21

As ever, Lincoln was the shrewd politician 

and in October of 1864 he saw no profit in 

alienating any of the factions of his political 

support by making a selection before the elec­

tion. There is no evidence that he seriously 

considered announcing his choice before he 

was re-elected.

Lincoln was not, however, above using the 

enticement of  the office to encourage campaign­

ing on his behalf. The highest prize in that 

regard was the active political support of Salmon 

P. Chase, the former Senator, governor, Secre­

tary of the Treasury, and presidential candi­

date and a towering figure in the country. In 

the apt analysis of historian David Donald, af­

ter Taney’s death in October 1864 Chase took 

the “ cue”  and stumped for Lincoln throughout 

the Midwest in marked contrast to his earlier 

maneuverings in 1864 to replace Lincoln as 

President.22 (Of course, Chase’s unusual be­

havior did not go unnoticed and rumors of a 

bargain surfaced.)23

Lincoln was re-elected on November 8,1864. 

Congress and the Supreme Court were set to 

reconvene during the first week in December. 

The conflicting pressures on Lincoln regard­

ing the appointment intensified directly after 

the election. Lincoln was variously urged by 

his friends and supporters to immediately ap­

point Chase; to forthwith appoint someone else 

(Evarts or Stanton or Swayne in particular); and, 

to ZYXWVUTSRQPONMLKJIHGFEDCBAn ever appoint the disloyal, overambitious, 

scoundrel Chase. Meanwhile, during the first 

months after his election Lincoln filled out his 

second term Cabinet and supervised the war 

effort.24

Then, with startling suddenness, Lincoln 

sent Chase’s name to the Senate on Decem­

ber 6, 1864. Lincoln did so with no advance 

notice. Even his closest advisors were unin­

formed before Lincoln put pen to paper and 

wrote, “ I nominate Salmon P. Chase of Ohio to 

be chief justice of the Supreme Court of the 

United States, vice Roger B. Taney, deceased.” 25

Lincoln’s decision to appoint Chase was a 

highly personal one.26 Managing Chase in the 

Cabinet had occupied Lincoln’s mind almost 

continuously from Lincoln’s controversial de­

cision to name his political rival to the position 

of Secretary of the Treasury in 1861 until Lin­

coln finally accepted his resignation from the 

Cabinet (Chase’s third such grandstand ploy) 

in the summer of 1864.27 Because Chase was so 

obvious in expressing and pursuing his naked 

ambition and exhibited an imperious and arro­

gant style, Lincoln did not like Chase. But, 

Lincoln recognized that Chase was enormously 

talented and had a significant following among 

many politicians and certain segments of the 

public who found Chase’s style and substance
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more attractive than Lincoln’s. Moreover, the 

President believed, correctly, that on critical, 

fundamental articles of Lincoln’s political 

faith—abomination of slavery and the righ­

teousness of the war effort—Chase was 

Lincoln’s true ally. So Lincoln, from the time of 

his first election, adopted the strategy of at­

tempting to harness and co-opt Chase’s politi­

cal and personal power to use in his own 

causes.

This strategy worked well enough until De­

cember 1864 as Lincoln manipulated Chase into 

serving his purposes in the Cabinet and in the 

re-election campaign. However, Lincoln had 

paid a heavy personal price for this strategy, 

both in terms of conflict within the Cabinet and 

in his seemingly endless dealings with a man 

who he believed to be petty and selfish. Now 

Lincoln was faced with the ultimate question of 

what to do with Chase. True to his character 

and style, Lincoln allowed others to express 

their opinions on the subject, but he made his 

decision alone without following any process 

or procedure.

Chase did everything in his power to force 

Lincoln’s hand. He unequivocally expressed a 

desire for the job28 and he activated a political 

campaign for his appointment. He lobbied criti­

cal members of Lincoln’s coalition, such as 

Senator Charles Sumner, who intensely pres­

sured Lincoln on Chase’s behalf.29

Through his friend Schuyler Colfax, Chase 

also addressed Lincoln’s chief reservation about 

him—that Chase would use the Bench as a plat­

form to continue running for President—by 

promising to retire such ambitions.30 Finally, 

Chase publicly paid political homage to Lin­
coln by actively campaigning for Lincoln’s re- 

election.31

Nevertheless, Lincoln was not forced to 

nominate Chase. Had he selected Evarts, 

Swayne, Stanton, or a dark horse candidate 

such as his friend Justice Davis, Lincoln prob­

ably would have secured an easy confirmation 

process. The Supreme Court retired on Decem­

ber 5,1864, for want of a quorum32 so there was 

pressure to confirm any viable candidate. How­

ever, for Lincoln to choose someone other than 

Chase would have signified a failure to keep 

his apparent political bargain with Chase, the 

most prominent and politically powerful candi­

date for the job.

Lincoln justified his selection of Chase (to 

Representative George S. Boutwell of Massa­

chusetts) on two basic grounds that have 

become accepted dogma: (1) Chase was po­

litically  prominent and had a large political fol­

lowing and (2) Chase’s views were known to be 

in line with Lincoln’s on issues that were criti­

cal to the administration and would soon be 

decided by the Court, notably the upholding of 

Lincoln’s policies on emancipation and legal 

tender.33

There were, however, others—particularly 

Evarts—who could have filled those require­

ments. Moreover, selecting Evarts, Swayne, or 

Davis34 for what was arguably the highest 

honor within the power of Lincoln’s presi­

dency certainly would have been more per­

sonally satisfying to Lincoln. Ultimately, 

however, he selected Chase using the same 

criteria he used in selecting his other four nomi­

nees.

In December 1864 Lincoln looked beyond 

the war and saw a troubled time during which 

the radicals in the Senate would need to be 

pacified and the courts would need to cooper­

ate in the healing efforts. The choice of Chase 

as Chief Justice was far and away the best way 

—in Lincoln’s mind—of  mollifying and co-opt­

ing the radicals,35 of neutralizing (or at least 

silencing) Chase himself, a potentially dan­

gerous and rancorous political enemy, and 

of providing leadership within the judiciary 

to promote administration efforts to preserve 

the Union in war and peace. The selection of 

Chase advanced every political and ideologi­

cal goal that Lincoln was pursuing in De­

cember 1864. Therefore, Lincoln swallowed 

his personal qualms about Chase36 and al­

lowed his arrogant and obstinate rival the 

glory that he craved.

Once again, Lincoln was proven (at least 

during his lifetime)37 correct. Chase’s nomina­

tion was unanimously confirmed on the day it 

was received38 and lavishly praised in the 

press. On December 15,1864, Chase was in­

stalled as Chief Justice. On February 1,1865, 

the first African-American, John S. Rock, was 

admitted to practice before the Supreme 
Court on a motion by Senator Sumner that 

Chase insured was favorably received. The
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President and Mrs. Lincoln shook hands with honored guests at the Inauguration Ball in 1865 after 
the Chief Executive was reelected to office. Lincoln had stalled filling  the office of Chief Justice 
until after the election so as not to antagonize competing factions. He had also not been above using 
the enticement of an appointment to encourage campaigning on his behalf.

Taney era and the nightmare of ZYXWVUTSRQPONMLKJIHGFEDCBAD red S co tt 

were seemingly over.

C onclusion: T he  M axim um  U se 

of  Political Pow er

Abraham Lincoln’s unique presidency con­

sisted entirely of a personal and political 

struggle to preserve the Union. To achieve 

this paramount goal Lincoln was willing  to seize 

extraordinary powers, to violate the Constitu­

tion,40 and to send thousands of men to their 

deaths. Throughout the war Lincoln man­

aged and manipulated powerful men within and 

outside of his administration in order to 

achieve his goal. Lincoln’s mistakes and tri­
umphs in selecting people to do the important 

work in his government—to raise money, to 

deal with foreign governments, to manage the 

press, the Congress, and the numerous dissi­

dents in the country, and to run his armies, 

were the most celebrated and criticized deci­

sions of his presidency. Lincoln used these per­

sonnel decisions, including his selection of ap­

pointees to the Court, to achieve his goal of 

preserving the Union. In each case, Lincoln as­

sessed the political terrain and appointed the 

person he believed would best serve his ulti­

mate political goal. Lincoln had no appointment 

process but he had a clear vision of what each 

appointment was meant to accomplish—to fur­

ther his goal of preserving the Union.

Measured against his objective, Lincoln’s 

performance in selecting Supreme Court Justices 

was a complete success. Each nominee was 

greeted by the Senate and the press with enthu­

siasm. Each satisfied specific and general politi­

cal goals. Each decreased the threat of the judi­
ciary side-tracking the war effort. Each increased 

Lincoln’s prestige and influence within the Con­

gress and within the larger political context. With 

his appointments Lincoln managed to reward 

his friends, co-opt his rivals, and avoid wasting 

any political capital or personal popularity on
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even the scent of a confirmation fight. Given 

the contentious congressional environment 

and the miserable experience of his predeces­

sor and two successors in appointing Justices, 

Lincoln’s achievements in this regard seem all 

the more impressive.

The modem view of Lincoln is that he was ZYXWVUTSRQPONMLKJIHGFEDCBA
n o t a country lawyer swept by the vagaries of 

political life into the unanticipated role of  Presi­

dent.41 We now see Lincoln as a talented and 

highly successful lawyer personally driven by 

political ambition to the place of his choice—  

the presidency. The story of Lincoln’s wise 

use of his five opportunities to fill  vacancies 

on the Supreme Court comports completely with 

this understanding of Lincoln’s career. A  man 

of principle— indeed his unwavering belief in 

the importance of  the preservation of  the Union 

consumed him—Lincoln was also the consum­

mate ambitious politician. The political appoint­

ments of his five Supreme Court Justices were 

the perfect use of his political skills in his per­

sonal effort to achieve his single-minded goal 

of preserving the Union.
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T he B riefs on  B ehalf of  Z oning 

in  the Suprem e C ourt

G arrett Pow er

T he Q uestion

The Supreme Court reheard arguments in ZYXWVUTSRQPONMLKJIHGFEDCBA
V illa g e o f E u c lid v . A m b le r on October 12,1926. 

The case was on appeal from a 1924 decision in 

the United States District Court in Cleveland, 

Ohio, which had held the village’s zoning ordi­

nance unconstitutional under the Fourteenth 

Amendment to the United States Constitution. 

It was the long-awaited test case that would 
determine whether 24,000,000 Americans could 

continue to enjoy the benefits of comprehen­

sive building zone laws.1

Village Attorney James Metzenbaum ar­

gued on behalf of Euclid. Although by tradi­

tion governmental police powers were limited 

to situations involving health and safety, and 

suppression of nuisances, Metzenbaum opined 

that they were “ elastic enough”  to protect the 

“general welfare”  from threats posed by the 

new conditions of urban life. He averred that 

since Euclid’s ordinance promoted the “gen­

eral welfare,”  it was a constitutional exercise 

of governmental power.2

Alfred Bettman appeared as an a m icu s cu­

r ia e defending zoning on behalf of  the National 

Conference on City Planning. His brief made a 

significant tactical departure from the 

Metzenbaum brief. Rather than expansively 

defining zoning as a promoter of the general 

welfare, Bettman narrowly justified it  as a nui­

sance suppressant. “Zoning... ha[s] the same 

fundamental basis as the law against nuisance,”  

he said. It  is merely a “new application of sanc­

tioned traditional methods for sanctioned tra­

ditional purposes.” 3

As a matter of appellate advocacy, these 

two arguments seem consistent. They afforded 

the Supreme Court a choice— i f  the Court chose 

to openly embrace the new “ sociological”  ju­

risprudence, it could expand the police power 

to include city planning; if  the Court preferred 

to pay lip  service to sta re d ec is is , it  could ratio­

nalize zoning as consistent with precedent.4
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But in a surprising turn, Metzenbaum no­

tified the Court that in order to avoid “preju­

dice to any rights,”  his client “earnestly”  dis­

associated itself from Bettman’s brief. The 

Village rejected the argument that zoning 

could be constitutionally justified as a sup­

pressant of nuisances.5

The advocates for zoning were at cross­

purposes. Metzenbaum and Bettman were both 

staunch defenders of zoning and both pre­

sented complementary views. Yet Metzenbaum 

adamantly rejected Bettman’s line of argument. 

This essay considers why. The answer may 

shed light and cast shadows on the still de­

bated conflict between public power and pri­

vate property.6

T he  Z oning  M ovem ent

Building zone laws were part of the turn of 

the century Progressive Movement, which also 

advocated municipal reform, civil  service, plebi­

scites, “ trust-busting,”  railroad legislation, and 

wage and hour laws. The movers were middle- 

class businessmen, intellectuals, lawyers, and 

journalists, all with an interest in preserving 

the quality of their society.7

These reformers were intent on planning 

urban growth. Thoughtful public choices with 

respect to the location of sewers, streets, parks, 

and public buildings, and suburban develop­

ment, and the design of transit and utilities 

system, were intended to create cities, beauti­

Because the Euclid ordinance discriminated on the basis of wealth, it could be interpreted as being 
discriminatory to blacks and immigrants who could not afford to live in single family dwellings. In ZYXWVUTSRQPONMLKJIHGFEDCBA
Y ick W o v. H o p k in s (1886) the Court had considered a San Francisco ordinance regulating the 
location of laundries and held it unconstitutional upon a finding that it was administered in a 
biased fashion so as to exclude laundries operated by Chinese immigrants.
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ful and efficient. The first step along the road 

to the creation of a city plan was zoning, “ ... 

the creation by law of districts in which regula­

tions, differing in different districts, prohibit 

injurious or unsuitable structures.” 8

Building zone laws had an immediate ap­

peal. New York City adopted the first compre­

hensive ordinance in 1916 and by 1926 there 

were at least 425 zoned municipalities. Chicago, 

Boston, Baltimore, Pittsburgh, Los Angeles, 

Buffalo, and San Francisco headed the list of 

other zoned cities.9

T he  Fourteenth  A m endm ent

Notwithstanding their legislative suc­

cesses, zoners had a nagging concern. In 1868, 

in the aftermath of the Civil War, the United 

States Constitution had been amended to limit  

the regulatory power of state and local gov­

ernments. Language in the amendment read 

as follows:

No State... shall... deprive any person 

of life, liberty, or property, without due 

process of law; nor deny to any person 

within its jurisdiction the equal protec­

tion of the laws.10

Was zoning consistent with the Fourteenth 

Amendment of  the United States Constitution?

Soon after enactment of the Fourteenth 

Amendment, the Supreme Court had reaffirmed 

in ZYXWVUTSRQPONMLKJIHGFEDCBAM u n n v . I l l in o is  (1876) that the states con­

tinued to possess: “ the police powers... inher­

ent in every sovereignty... to govern men and 

things.” 11 Two decades later in C h ica g o , 

B u r lin g to n a n d Q u in cy R a ilro a d C o m p a n y v . 

C h ica g o (1896) the Court qualified this power 

with a requirement found implicit in the Four­

teenth Amendment that “ ... compensation be 

made for private property taken for public 

use.” 12

Early in the twentieth century, the Supreme 

Court reconstructed the Fourteenth Amend­

ment so as to allow the Court actively to sec­

ond-guess the wisdom of social and economic 

legislation. Regulations were made vulnerable 

to attack on three interrelated constitutional 

grounds: first, that they were a taking of pri­

vate property without just compensation; sec­

ond, that they were a denial of due process of 

law, and; third, that they denied equal protec­

tion of the law.13

The first Fourteenth Amendment argument 

challenging the validity of  zoning laws was that 

their application resulted in the confiscation of 

private property. Some land owners necessar­

ily  found their properties devalued as the ef­

fects of zoning constraints played out in the 

real estate market and the laws made no provi­

sion for compensation. As Justice Oliver 

Wendell Holmes, Jr., concluded for the majority 

of the Court in P en n sy lva n ia C o a l C o . v. 

M a h o n (1922), if  that loss reached a “ certain 

magnitude”  and “went too far”  it would be­

come a “ taking”  for which the landowner would 

be entitled to just compensation. Hence zon­

ing was subject to attack by owners whose 

property was substantially diminished in 

value.14

The second ground for constitutional at­

tack was that zoning laws violated due process 

since their goals were not limited to the legiti­

mate concerns with “public health, safety and 

morals.” Traditional nineteenth century regu­

lations suppressed nuisances such as sewers, 

stables, smokestacks, and the like. But zoning 

aimed to do more— it aimed to promote ame­

nity and aesthetics.

Twentieth century reformers had been at­

tempting to convince the Court to expand the 

police power to allow the promotion of  the “gen­

eral welfare,”  but the Court proved reluctant. 

Between 1920 and 1926 it  had struck down more 

state legislation under the Fourteenth Amend­

ment than in the preceding fifty-two years of 

the amendment’s existence. Among the gen­

eral welfare laws struck down were wage and 

hour regulations, compulsory arbitration re­

quirements, and regulations of weights and 

measures. When zoning promised to plan 

city growth, it likewise was subject to con­

stitutional attack as being beyond the scope 

of the police power and therefore violative 

of due process.15

The third ground for questioning the con­

stitutionality of zoning was that it amounted to 

“ [ijnvidious discrimination in favor of certain 

persons to the prejudice of others”  and there­

fore denied equal protection of the law.16 The 

Fourteenth Amendment did not prevent the
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states from resorting to classification for the 

purpose of legislation, “ [b]ut the classification 

must be reasonable, not arbitrary, and must rest 

upon some grounds of difference .. .so that all 

persons similarly situated shall be treated 

alike.” 17ZYXWVUTSRQPONMLKJIHGFEDCBA
B u ch a n a n v . W a rley (1917) provided a then 

current example of a law wherein unreasonable 

classification amounted to a denial of equal pro­

tection. Therein the Court considered:

[a]n ordinance to prevent conflict and 

ill-feeling between the white and col­

ored races in the city of Louisville, and 

to preserve the public peace and pro­

mote the general welfare, by making... 

provisions requiring... the use of sepa­

rate blocks, for residences, places of 

abode, and places of assembly by white 

and colored people respectively,18

and held it to be an invidious discrimination 

rather than a legitimate exercise of the police 

power. Hence proof of the unreasonableness 

of zoning’s classifications might be used in Jus­

tice Holmes’ words as “ . . . the last resort of 

constitutional arguments.” 19

T he  T est C ase

The case testing the constitutionality of 

zoning came from the Village of  Euclid, a town 

of 4,000 inhabitants on the outskirts of Cleve­

land. The Ambler Realty Company had pur­

chased sixty-eight acres of  vacant land in 1912. 

The 1922 zoning ordinance prevented it from 

using the parcel’s Euclid Avenue frontage for 

industrial, commercial, or apartment purposes. 

Only single-family and two-family dwellings 

were permitted along the avenue. Ambler chal­

lenged the ordinance under the Fourteenth 

Amendment as taking of private property, a 

denial of due process, and a deprivation of 
equal protection.20

On the taking issue, allegations were pre­

sented that the Ambler tract had a free mar­

ket value of $ 10,000 an acre, but not in ex­

cess of $2,500 as restricted by the zoning 

ordinance. The only real question was 

whether the magnitude of the loss suffered 

by Ambler was great enough under the Penn­

sylvania Coal rationale to require compen­

sation. When answering this question the 

courts would be mindful of Holmes’ qualifying 

admonition therein that “ government hardly 

could go on if  to some extent values incident 

to property could not be diminished without 

paying for every such change in [the] gen­

eral law.21

The due process challenge to the Euclid 

ordinance was that it  was not within the scope 

of the village’s police power. The leading au­

thority on this constitutional issue was Profes­

sor Ernst Freund, a member of the law faculty 

at the University of Chicago, who had written 

a treatise on the Police Power in 1904. Therein 

he classified and analyzed all of the hundreds 

of cases on the subject that had arisen in the 

thirty or forty years since the Fourteenth 

Amendment’s enactment.22

From Freund’s point of view it required no 

great departure from old principles to recog­

nize the regulatory power to exclude industry 

and commerce from residential neighborhoods. 

Courts and legislatures had done that under 

the rubric of nuisance control for centuries: 

“zoning simply removes practical difficulties — 

it  does not create any legal problems with which 

we have not been long familiar.” 23

“ [T]he crux of the zoning problem” in 

Freund’s words “ lay in the residential district.”  

When it came to the designation of “ one fam­

ily  home districts”  he observed that real justifi­

cation was “amenity”  rather than “health and 

safety.” Since the Euclid ordinance created 

a “ residential preference”  along the Avenue, 

it called into constitutional question the will ­

ingness of the Court to expand the police 

power to include this pursuit of the “general 

welfare.” 24

The Euclid ordinance also raised the spec­

ter of invidious discrimination. A decade be­

fore, in B u ch a n a n v. W a rley ,2 5 the Court had 

struck down a zoning ordinance that divided 

Louisville, Kentucky, into white blocks and 

black blocks, holding the law to be in direct 

violation of the Fourteenth Amendment. The 

Euclid ordinance contained no racial classifica­

tion, but its residential preference certainly dis­

criminated on the basis of wealth. Ambler 

Realty’s brief seemed to be on the mark when it 

argued:
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All  the people who live in the village 

and are not able to maintain single fam­

ily  residences of the size and lot area 

herein prescribed, are pressed down into 

the low-lying land adjacent to the in­

dustrial area, congested there in two- 

family residences and apartments, and 

denied the privilege of escaping for re­

lief  to the ridge or lake.26

The ordinance excluded lower class people from 

upper class neighborhoods.

More particularly, the effect of “ one family 

home districts”  was to discriminate against 

blacks and immigrants who for the most part 

lived in tenement buildings and apartment flats. 

In ZYXWVUTSRQPONMLKJIHGFEDCBAY ick W o v . H o p k in s (1886) the Court had con­

sidered a San Francisco ordinance regulating 

the location of laundries and held it unconsti­

tutional upon a finding that it  was administered 

in a biased fashion so as to exclude laundries 

operated by Chinese immigrants. The Euclid 

ordinance was likewise subject to constitutional 

challenge if  it could be shown to be conceived 

with an “evil eye and unequal hand”  so as to 

exclude colored people and foreigners.27

T he  L ow er  C ourt D ecision

In May of 1923, Ambler filed suit in the 

United States District Court for the Northern 

District of Ohio. The zoning ordinance was 

assailed on the grounds that it violated the 

Fourteenth Amendment. Judge David C. 

Westenhaver heard the evidence and issued 

his opinion. He focused on the Equal Protec­

tion argument and forcefully concluded:

The plain truth is that the true object of 

the ordinance in question is to place all 

the property in an undeveloped area 

of sixteen square miles in a straight- 

jacket. The purpose to be accom­

plished is really to regulate the mode 

of living of persons who may hereaf­

ter inhabit it ....

In the last analysis the result to be 

accomplished is to classify the popula­

tion and segregate them according to 

their income or situation in life. The true 

reason why some persons live in a man­

sion and others in a shack, why some 

live in a single-family dwelling ... and 

others in an apartment. . .is primarily 

economic. [This ordinance],.. furthers 

such class tendencies. . . [I]t  may not 

be done without compensation under 

guise of exercising the police power.28

The sincerity of Judge Westenhaver’s con­

cern for the lumpenproletariat can be called into 

question. Elsewhere in the opinion he lamented 

the fact that the High Court had denied to cities 

the power to segregate “ the colored or certain 

foreign races”  even though their invasion of 

white neighborhoods disrupted the public 

peace and blighted property values. He wrote 

as a disgruntled inferior court judge reluctantly 

bound by the Supreme Court precedent of 

B u ch a n a n v . W a rley . But there is no discount­

ing the acuity of his conclusion—zoning was 

well designed to segregate the population ac­

cording to their situation in life. The Euclid or­

dinance had failed the first test of its constitu­

tionality.29

T he  A ppeal

With little grounds for optimism, 

Metzenbaum determined to take an appeal to 

the Supreme Court. The nine-man Court had 

come to bear the conservative stamp of  William 

Howard Taft, the former President of  the United 

States who served as the Chief Justice. Among 

the Associate Justices only Holmes and Louis 

D. Brandeis had a record of  commitment to leg­

islative reform. Justice George Sutherland led 

the dominant conservative block. He was an 

ideologue and la issez-fa ire was his ideal. For 

him, the achievement of freedom was a simple 

matter of reducing governmental restraints to 

an absolute minimum.30

When taking the village’s appeal to the Su­

preme Court, Metzenbaum was impressed by 

the importance of  his task. He considered Judge 

Westenhaver’s decision a “challenge to Ameri­

can citizenry” ; the E u c lid case posed the ques­

tion of whether “ the Constitution was meant 

so to hamper and restrict the American people, 

or was intended to protect them in their right to 

make their cities, large and small, liveable and 

tenantable for the present as well as for the
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The author argues that zoning laws have traditionally been a way of segregating the social classes 
by keeping smokestacks, slaughterhouses, and apartment flats or row houses that accommodated 
blacks and immigrants, on the other side of the railroad tracks from the wealthy.

coming generations.” 31

The National Conference on City Planning 

had debated long and hard about joining in 

this appeal. Some argued that the case was weak 

and that the Conference should not be involved. 

Leader Alfred Bettman, however, convinced the 

Conference that there was too much at stake to 

remain silent.32

Bettman undertook to prepare a brief ZYXWVUTSRQPONMLKJIHGFEDCBAa m icu s 

cu r ia e , and hoped to argue before the Court in 

support of zoning. But to his embarrassment 

he had failed to file his brief on time. In January 

of 1926, Metzenbaum argued alone in defense 

of zoning before the Court. As luck would have 

it, Justice Sutherland was absent that day and 

most likely  did not participate in the vote. The 

Court failed to reach a decision. Chief Justice 

Taft scheduled the case for reargument on 

October 12,1926. The rehearing gave Bettman 

a chance to make amends. He was given leave 

to file a brief on behalf of the National

Conference on City Planning and to participate 

in the second round of oral argument.33

Both James Metzenbaum and Alfred 

Bettman invoked the police power in defense 

of zoning. Metzenbaum argued that the police 

power should be expanded to include the 

“ philosophy of zoning”  because it promoted 

the “ general welfare.”  Bettman parted company. 

In his view no expansion of the police power 

was called for since zoning was just a new way 

of suppressing “nuisances” or “ semi­

nuisances” that had always been the subject 

of police power constraints. Metzenbaum 

disagreed. The village “ studiously refrained”  

from arguing that zoning could be con­

stitutionally justified as a suppressant of 

“ nuisances”  or “ semi-nuisances.” 34

T he  A nsw er

Metzenbaum and Bettman disagreed and



B R IE FS  IN  EUCLID v. AMBLER 85wvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

we are now in a position to understand why. 

Zoning regulations, although publicized in 

terms of the physical constraints they imposed 

on the use of land, had a social dimension. They 

were well-conceived to put everything, and 

everybody in the appropriate place. Smoke­

stacks, slaughterhouses, and stables were 

placed on the other side of the railroad tracks, 

and apartment flats and row houses that 

accommodated second class people (including 

colored people and foreigners) were not 

permitted in first-class neighborhoods.

The Supreme Court under the patrician 

leadership of Chief Justice Taft was an 

establishment of the ruling elite. Most of the 

Associate Justices (Pierce Butler, Holmes, 

James C. McReynolds, Edward Sanford, Harlan 

Fiske Stone, and Willis  Van Devanter) were the 

well-educated sons of upper-class Protestants 

of old American stock. The two notable 

exceptions were Brandeis, who was a product 

of the German-Jewish aristocracy, and 

Sutherland who had escaped his background 

as a poor Morman immigrant to become a 

parvenu plutocrat. To the extent that the effect 

of zoning was to re-enforce the existing social 

order and to keep everyone in his proper place, 

Metzenbaum and Bettman could expect a 

sympathetic ear from such substantial citizens. 

The task of the advocates was to provide a 

decision theory with which the Court’s laissez- 

faire majority would be comfortable.35

Both briefs had weaknesses. Metzenbaum’s 

view was vulnerable to ideological attack. It 

required that traditional police power objectives 

(suppression of nuisances and promotion of 

public health and safety) be expanded to 

include the promotion of  the “general welfare.”  

The Court was being asked to embrace a 

“ sociological jurisprudence” and to deprive 

private property owners of their investment- 

backed expectations.

Bettman’s view provided the Supreme 

Court with a rationalization that it  might employ 

to reconcile zoning with its precedents. But the 

argument that zoning was designed to suppress 

nuisances highlighted the fact that zoning 

discriminated on the basis of class. “One family 

home districts”  were zones in which only the 

well-to-do could afford to live. Cheap, multi­

family housing, nuisances by no stretch of  the

traditional legal imagination, were excluded. In 

his widely read 1904 treatise Police Pow er, 

scholar Ernst Freund had dogmatically 

declared: “ . . . in defining nuisances no 

standards may be established which 

discriminate against the poor.” 36 Zoning 

violated that admonition.

By the 1920s, Freund had moderated his 

views and determined not to make “a fetish”  of 

them. The reason for his change of heart was 

his residence on the South Side of Chicago. 

“The coming of colored people in the district”  

had convinced him of an overriding need for 

zoning as a means of racial exclusion.37

It seems that the motivation behind zoning 

had more to do with social engineering than 

physical planning. The covert intention of the 

regulation was to exclude colored people (and 

other second class citizens) from white middle 

class neighborhoods. ZYXWVUTSRQPONMLKJIHGFEDCBAB u ch a n a n v . W a rley3*  had 

outlawed measures that overtly mandated d e 

ju re racial housing segregation but zoning 

accomplished the same goal, on the sly. 

Bettman’s “nuisance suppressant” argument 

threatened disclosure of this “dirty little secret.”  

Metzenbaum’s “general welfare”  argument 

avoided this exposure by maintaining the 

pretense that zoning established physical 

design standards that benefitted all members 

of the community.

T he  O pinion

Justice Sutherland was present along with 

his eight Brethren to hear the reargument in the 

E u c lid case. Chief Justice Taft directed him to 

write the opinion for the majority. Sutherland 

likely  had difficulty  making up his own mind as 

to the constitutionality of zoning.39

On one hand, the physical design standards 

mandated by zoning were an ideological 

anathema. Such constraints on the use of 

property were a novel and intrusive entry by 

government into a private market. But on the 

other hand, zoning promised to keep everything 

and everybody in its proper place. Zoning 

would protect the class system by segregating 

people according to their station in life. Blacks 

and immigrants could be kept out of first-class 

neighborhoods.

Writing for a 6-3 majority of the Court,
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Justice Sutherland upheld the validity of the 

ordinance. On the confiscation issue, he 

discounted Ambler’s evidence of economic 

loss, implicitly  finding that the regulation did 

not go “ too far.”  On the due process issue he 

followed Bettman’s lead and held that zoning 

merely suppressed activities that came “very 

close to being nuisances.”  He dodged the equal 

protection issue by unapologetically assuming 

the plutocratic posture. Apartments were 

“parasites”  degrading single-family detached 

neighborhoods by cutting off  light and air, and 

by increasing noise and traffic. He ignored the 

fact that single-family zoning was designed to 

promote segregation by class and race.40

Bettman’s advocacy carried the day. In the 

final analysis Sutherland favored his social self- 

interest over his economic ideology. Bettman 

provided him with a rationalization that 

reconciled zoning with the precedents, and that 

made expansion of the police power 

unnecessary. Metzenbaum’s concern that talk 

of nuisance would expose zoning’s invidious 

discrimination proved misplaced; Sutherland 

overlooked the evidence of class and racial 

bias. The Village was free to put its ordinance 

into force and effect.41

And in a final note of irony Euclid Village 

lawyer James Metzenbaum gained a national 

stature. He became a nationwide expert and his 

book, T he  L aw  of Z oning  became the standard 

legal treatise. All  his fame and recognition seem 

based upon the success of an argument he 

studiously disdained.42
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“C om pelled  by wvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA 
C onscientious D uty” :

Village of Euclid v. Ambler Realty Co. 
as R om ance

M ichael A llan  W olf*

In early 1851, Nathaniel Hawthorne penned 

an intriguing preface to his latest work—T he 

H ouse  of  the  Seven  G ables. Hawthorne drew a 

meaningful (if  rarely appreciated) distinction:

When a writer calls his work a

Romance, it need hardly be observed 

that he wishes to claim a certain 

latitude, both as to its fashion and 

material, which he would not have felt 

himself entitled to assume, had he 

professed to be writing a Novel. The 

latter form of composition is presumed 

to aim at a very minute fidelity, not 

merely to the possible, but to the 

probable and ordinary course of man’s 

experience. The former—while, as a 

work of art, it  must rigidly  subject itself 

to laws, and while it  sins unpardonably, 

so far as it may swerve aside from the 

truth of the human heart—has fairly a 

right to present that truth under

circumstances, to a great extent, of the 

writer’s own choosing or creation. If  he 

think fit, also, he may so manage his 

atmospherical medium as to bring out 

or mellow the lights, and deepen and 

enrich the shadows of the picture. He 

will  be wise, no doubt, to make a very 

moderate use of the privileges here 

stated, and, especially, to mingle the 

Marvellous rather as a slight, delicate, 

and evanescent flavor, than as any 

portion of the actual substance of the 

dish offered to the Public. He can 

hardly be said, however, to commit a 

literary crime, even if  he disregard this 

caution.1

Over the past seventy years, much has 

been said and written about the circumstances, 

import, and meaning of ZYXWVUTSRQPONMLKJIHGFEDCBAV illa g e o f E u c lid v . 

A m b le r R ea lty C o .1— perhaps too much.3 To 

this point, that writing has followed
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The name for the Village of Euclid was chosen 
by a group of rebellious surveyors (“ practicing”  

geometricians all) who, in 1796, extracted 16,000 
acres from General Moses Cleaveland (above), 
the leader of the Connecticut Land Company’ s 
excursion into the Western Reserve that led to 
the founding of the city of Cleveland and its 
environs.

Hawthorne’s “novel”  ideal—“ aim[ed] at a very 

minute fidelity... to the probable and ordinary 

course of man’s [and woman’s and law’s] 

experience.”  But ZYXWVUTSRQPONMLKJIHGFEDCBAE u c lid deserves more. This 

special case, whose very name conjures up 

both images of geometrically designed com­

munities and arguments over the sanctity of 

private property, deserves a romance.

A  C urse?

From its origins, the Village of Euclid was 

destined to be identified with the cookie-cutter 

nature of planning and zoning—and with 

Supreme Court challenges to land-use regula­

tion. That Euclid was named after the Greek 

mathematician is no coincidence. The name 

was chosen by a group of rebellious surveyors 

(“practicing”  geometricians all) who, in 1796, 

extracted 16,000 acres from General Moses 

Cleaveland, the leader of  the Connecticut Land 

Company’s excursion into the Western 

Reserve that led to the founding of the city of

Cleveland and its environs. Though most of 

the malcontents later reneged on their 

promises to settle on the parcel (their claims to 

the twenty-five-square-mile township reverted 

to the Land Company), the name, and the 

intimate association with things geometric, 

survived. So, too, it seems, did the legacy of 

contention over this soil on and near the 

shores of Lake Erie.4

Indeed, E u c lid v . A m b le r , in which the 

owner of roughly sixty-eight acres unsuccess­

fully contested the height, area, and use 

classification scheme enacted by the Village of 

Euclid in 1922, is but one of  three challenges to 

the socioeconomic nature of zoning that have 

reached the Supreme Court from that unpropi- 

tious township. In M o o re v . C ity o f E a st 

C leve la n d , the Court, citing the substantive 

protections afforded by the Fourteenth 

Amendment’s Due Process Clause, attacked a 

zoning ordinance that branded a grandson an 

“ illegal occupant”  in his grandmother’s home. 

Mrs. Moore’s fine and jail sentence were held 

invalid, as was the narrow definition of 

“ family”  included in the city’s regulations.5 In 

C ity o f E a stla ke v. F o rest C ity E n te rp r ises, the 

majority followed Chief Justice Warren Burger’s 

lead in refusing to find that the city’s use of a 

referendum to reverse a zoning change that 

would have permitted the construction of 

high-rise (and lower-income) apartments vio­

lated that same Due Process Clause.6 In High 

Court lore, therefore, the old Euclid tract is 

identified with efforts to erect and defend a 

bulwark for single-family dwellings.

Judge C assandra

The village’s first zoning ordinance ap­

peared in 1922, only nineteen years after Euclid 

was incorporated (1903), and thus severed 

from the more expansive Euclid tract. Before 

fourteen months had passed, federal district 

judge David C. Westenhaver concluded that 

“ the ordinance involved, as applied to 

plaintiffs property, is unconstitutional and 

void; that it takes plaintiffs property, if  not for 

private, at least for public, use, without just 

compensation; that it is in no just sense a 

reasonable or legitimate exercise of police 

power.” 7 Judge Westenhaver was aware of  the
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national debate in the early years of the 

twentieth century over the legitimacy and 

efficacy of zoning and land-use planning. He 

knew, too, that the case was bound for a loftier 

tribunal: “This case is obviously destined to 

go higher.” 8 The jurist’ s precognition went 

beyond this simple prediction, however, for 

contained in but one paragraph of the opinion 

are insights concerning the nature of twenti­

eth-century land-use controls that would not 

be widely shared by other jurists for several 

more decades.

First, Judge Westenhaver observed that 

zoning artificially controls the market in land: 

“The plain truth is that the true object of the 

ordinance in question is to place all the 

property in an undeveloped area of 16 square 

miles in a strait-jacket.” He then noted the 

discriminatory intent of  Euclid’s scheme: “ The 

purpose to be accomplished is really to 

regulate the mode of living of persons who 

may hereafter inhabit it. In the last analysis, 

the result to be accomplished is to classify the 

population and segregate them according to 

their income or situation in life.”  Next, the trial 

judge sensed the exclusionary nature of 

suburban land-use patterns:

The true reason why some persons live 

in a mansion and others in a shack, why 

some live in a single-family dwelling 

and others in a double-family dwelling, 

why some live in a two-family dwelling 

and others in an apartment, or why 

some live in a well-kept apartment and 

others in a tenement, is primarily 

economic. It is a matter of income and 

wealth, plus the labor and difficulty  of 

procuring adequate domestic service.

There was a subjective, aesthetic nature to 

Euclid’ s controls as well: “Aside from 

contributing to these results and furthering 

such class tendencies, the ordinance has also 

an esthetic purpose; that is to say, to make this 

village develop into a city along lines now 

conceived by the village council to be 

attractive and beautiful.” Substituting his 

judgment for that of  local government officials, 

Judge Westenhaver second-guessed the 

reasonableness of the challenged regulations:

“The assertion that this ordinance may tend to 

prevent congestion, and thereby contribute to 

the health and safety, would be more 

substantial if  provision had been or could be 

made for adequate east and west and north and 

south street highways.” Finally, the judge 

condemned the confiscation suffered by 

Ambler and other landowners: “Whether these 

purposes and objects would justify the taking 

of plaintiffs property as and for a public use 

need not be considered. It is sufficient to say 

that, in our opinion, and as applied to 

plaintiffs property, it  may not be done without 

compensation under the guise of exercising 

the police power.” 9

In their consideration of Euclid’s appeal, 

most of the Supreme Court Justices seemed to 

have paid little heed to the arguments and 

warnings provided by Judge Westenhaver, for 

the letter and spirit of Justice Sutherland’s 

opinion indicated much more respect for the 

village’s ends and means. Over the next five 

decades, Westenhaver’ s augury would, for 

the most part, remain unheeded by the 

Justices.10

During that half-century, popular and 

expert judicial dissatisfaction with perceived 

irregularities and excesses by government 

officials had grown slowly but steadily. By the 

late 1980s, the jurisprudential pendulum began 

to swing in a counter-Euclidean direction; the 

result has been a collection of holdings much 

less favorable to land-use regulators.11 Today, 

long after its author’s passing, Westenhaver’s 

one key paragraph could serve as a primer for 

law students interested in newly successful 

theories employed by property owners to 

attack government regulation of land.

A  D ogged A dvocateZYXWVUTSRQPONMLKJIHGFEDCBA

E u c lid v . A m b le r would never have 

become the central case in American land-use 

law if  not for the tenacious drive of James 

Metzenbaum, counsel for the village. Consider 

the following chronology:

Spring, 1922: Euclid Mayor Charles X. 

Zimerman appoints Metzenbaum, who also 

serves as village counsel, to a commission 

charged with drafting a zoning ordinance in 

accordance with the Ohio enabling legislation.
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Newton D. Baker (above) represented Ambler 
Realty Company in the first federal lawsuit chal­
lenging zoning in 1923. The judge, David C. 
Westenhaver, had been Baker’s mentor and law 
partner when both men lived in Martinsburg, 
West Virginia. Westenhaver had joined his 
former law partner in Cleveland in 1903 and the 
two teamed up in battles over street railway fran­
chises. In 1911, Baker became mayor of Cleve­
land. Five years later, he assumed a post in 
Washington as Secretary of War in the Woodrow 

Wilson administration.

Metzenbaum had resided in the village with his 

wife “ in a big house on Euclid Avenue”  until 

her death in 1920. He then lives alone in 

Cleveland’s Hotel Statler for more than three 

decades.12

November, 1922: The village legislature 

unanimously passes the ordinance put for­

ward by the commission. Metzenbaum is 

elected as first chair of the Zoning Board of 

Appeals. As the only lawyer on the board, to 

Metzenbaum falls the responsibility of defend­

ing the ordinance. He does so by preparing, 

and widely distributing copies of, “a full and 

comprehensive presentation of the philoso­

phy and of the principles of zoning” that 

includes “an effort to collate every then known 

decision which had been rendered upon the

subject.” 13

May 5, 1923: Although the village’s 

zoning restrictions are relaxed in part, the 

Ambler Realty Company files, in the Northern 

District of Ohio, the first federal lawsuit 

challenging zoning. Metzenbaum defends the 

village and its ordinance. Newton D. Baker, of 

the newly formed firm, Baker, Hostetler & 

Sidlo, represents the disgruntled landowner 

before Judge Westenhaver.

Metzenbaum can not feel optimistic about 

the initial battleground. David C. Westenhaver 

had been Baker’s mentor and law partner 

when both men lived in Martinsburg, West 

Virginia. Baker moved to Cleveland in 1899 

and immediately became immersed in single­

taxer Tom L. Johnson’s reform struggles. 

Westenhaver joined his former law partner in 

Cleveland in 1903 and the two teamed up in 

battles over street railway franchises. In 1911, 

when Johnson died, Baker replaced him as 

mayor. Five years later, Baker assumed a post 

in Washington as Secretary of War in the 

Woodrow Wilson administration. Baker used 

his considerable influence in 1916 to help 

secure a Supreme Court seat for his friend, 

John H. Clarke. Opposing Baker in his 

lobbying effort were supporters of defeated 

President William  Howard Taft (a sentimental 

favorite) and of George Sutherland, former 

United States Senator from Utah (championed 

by Ohio Senator Warren G. Harding). 

Westenhaver replaced Clarke; the ZYXWVUTSRQPONMLKJIHGFEDCBAP la in 

D ea le r article proclaimed: “Westenhaver, 

Baker’s Choice, Named U.S. District Judge.” 14

Metzenbaum is not alone in his defense of 

Euclid; he is joined by counsel for two amici: 

the Cleveland Chamber of Commerce (repre­

sented by W.C. Boyle of Squire, Sanders & 

Dempsey) and the Ohio State Conference on 

City Planning (represented by Alfred Bettman, 

the nationally prominent attorney and plan­

ning advocate from Cincinnati). Unfortu­

nately, the village counsel has problems with 

both “allies.” In his initial friend of the court 

brief, Boyle, while defending the constitution­

ality of the zoning ordinance as applied to the 

Ambler tract, concedes an important factual 

issue: “All  unite in saying that the restriction 

of the first 150 feet for single- or two-family 

residences on Euclid Avenue is not the best or
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most profitable use to which it could ZYXWVUTSRQPONMLKJIHGFEDCBAa n d 

sh o u ld be put.” Metzenbaum forces Boyle to 

take back this concession in an amended brief, 

causing some embarrassment for the latter.15

Bettman’s amicus brief, a defense of 

American comprehensive zoning in principle, 

also concerns Metzenbaum. Before the 

Supreme Court, in fact, Metzenbaum would 

note “ that in defense of its own position [the 

village] does not wish [Bettman’s] brief, like its 

predecessor in the Trial Court below, to 

prejudice any of the rights of the village.” 16 

Metzenbaum believes strongly that the 

ordinance that he helped draft and that he is 

charged with defending can withstand Baker’s 

assault a s is a n d o n i ts o w n .

January 14, 1924: Rejecting the argu­

ments of Metzenbaum and the two amici, 

Judge Westenhaver issues an opinion finding 

Euclid’s ordinance null and void. Boyle and

Bettman, it is reported to the Ohio Conference 

on City Planning, “hope that the Euclid Village 

zoning authorities will  amend their Ordinance 

in accordance with [Westenhaver’s] opinion, 

and not appeal the case.” 17 In September, 

Bettman writes to the city attorney of Tulsa, 

Oklahoma, that the village’s limitation on 

industrial uses “was a piece of arbitrary zoning 

and on the facts not justifiable,” and that 

“ [ejverybody advised against an appeal 

[from the District Court opinion], because 

on appeal the decision is sure to be affirmed, 

even though the upper court disagrees with 

the opinion.” 18 In contrast, Metzenbaum is 

undeterred in his crusade to vindicate zoning. 

He takes an appeal to the Supreme Court of the 

United States, then headed by fellow Ohioan 

William  Howard Taft.

D ecem ber 1925: Two years after filing  the 

appeal, Metzenbaum submits to the Court a

Euclid Avenue is 
pictured at left in 
1905; now it is the 
main artery connect­
ing downtown 

Cleveland with the 
Village of Euclid. 
James Metzenbaum 
resided in a big 

house on Euclid 
Avenue during his 
brief but happy 
marriage.
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142-page brief for appellants, a document he 

would later label “ short and concise.” 19 He 

spends forty pages disputing Baker’s account 

of the facts before the trial court, thirty pages 

defending modem zoning practice and theory, 

fifteen pages defending zoning as a constitu­

tional exercise of the police power, and thirty- 

five pages reviewing cases upholding zoning 

from throughout the nation. In the last case 

cited in the brief, ZYXWVUTSRQPONMLKJIHGFEDCBAP r itz v . M esser ,2 0 the Ohio 

Supreme Court gave its blessing to Cincinnati’s 

zoning ordinance (despite Newton Baker’s 

amicus arguments). Metzenbaum closed this 

part of the discussion by reminding the 

Justices of their history of deference in police 

power cases, quoting Justice Clarke’s opinion 

in T h o m a s C u sa ck C o . v . C ity o f  C h ica g o '.2 '

[W]hile this court has refrained from 

any attempt to define with precision the 

limits of the police power, yet its 

disposition is to favor the validity of 

laws relating to matters completely 

within the territory of the State 

enacting them and it so reluctantly 

disagrees with the local legislative 

authority, primarily the judge of the 

public welfare, especially when its 

action is approved by the highest court 

of the State whose people are directly 

concerned, that it  will  interfere with the 

action of such authority only when it is 

plain and palpable that it has no real or 

substantial relation to the public 

health, safety, morals, or to the general 

welfare.22

Distilled to its essence, the “basic 

question,”  according to Metzenbaum, is “ the 

sole and completely leg a l and fu n d a m en ta l 

question as to whether there be a co n stitu­

t io n a l p o w er to enact such ordinances as the 

one in question.” 23

January 27, 1926: Only a few days after 

Baker files the appellee’s brief, eight Justices 

participate in oral arguments in the old Senate 

chamber. Sutherland, named in 1922 by his 

friend Warren G . Harding to replace Justice 

Clarke, is not present.

Neither party requests a transcript, but 

Metzenbaum, in his 1930 treatise on zoning,

describes a humorous exchange. The Chief 

Justice began: ‘“ Mr. Metzenbaum, I notice 

that at one moment you speak of  realtors and in 

the next sentence you refer to real estate men. 

What is the difference?” ’ Justice Oliver 

Wendell Holmes, Jr., then “made a reply to the 

effect that from a case tried a week earlier, the 

court had learned that one received more 

money than the other.” Metzenbaum played 

along: “ I presumed the distinction was about 

the same as that which exists between a 

statesman and a politician.” Taft “ fairly shook 

with loud and unrestrained laughter, as he kept 

repeating: ‘Pretty good! Statesman and 

politician. Statesman and politician. Pretty 

good!” ’ 24

Not everything goes as swimmingly during 

the argument, however. Metzenbaum is 

particularly disturbed by Baker’s closing 

fifteen minutes (out of the allotted one hour), 

during which:

the attention of the members of the 

court was invited by counsel for the 

complainant, to a recitation which the 

writer felt to be at distinct variance with 

the facts as adduced by the testimony 

and as contained in the ordinance 

itself.

However, neither good breeding 

nor proper court decorum would permit 

of any interruption or spoken chal­

lenge.25

Metzenbaum spends a restless night on the 

train back to Cleveland, during which he is sure 

that the case was lost in those last few minutes.

January 29, 1926: The following tele­

graph message is sent to Chief Justice Taft:

“Enroute to Cleveland, 

January 2 9th, 1926.

In Ambler against Village of  Euclid it  is 

felt that the Village ought to file  a Reply 

Brief to answer the concluding portion 

of  Ambler oral argument and of  Ambler 

Brief. Wanted to ask this privilege 

while in your court but hesitated. Upon
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reflection and because of the impor­

tance of the cause and not for any mere 

purpose of winning, am compelled by 

conscientious duty to request permis­

sion to file short Reply Brief within 

such time as you may stipulate.

Ambler Brief was served and filed 

so few days before hearing, that Reply 

Brief was impossible. Intended tele­

phoning to a Washington Attorney to 

appear in your court and move this 

request, but that will be impossible 

because prevailing storm has delayed 

train so many hours, train will  not arrive 

in Cleveland in time to permit telephon­

ing and appearance when Court opens. 

Understand today is last session 

before Court recesses and therefore 

take this manner of  making application. 

Please forgive this method of request, 

as no disrespect or violation of rules is 

intended.

Respectfully,

Village of Euclid

By James Metzenbaum26

What is not revealed in this very detailed 

(and perhaps unnecessary27) message is the 

means by which the sender dispatched the 

form:

As the train slowed down along a 

siding where a great string of freight 

cars were being shoveled out of the 

snow, I opened the door of the car in 

which I was riding, leaned out from the 

car platform and shouted to one of the 

men who was engaged in the work of 

shoveling; wrapping the money around 

the telegram and tossing it  to him. I  saw 

it light on a great bank of snow. This 

was done with the trust that the man 

would understand what was wanted.

Metzenbaum’s trust is rewarded; On February 

2, Taft informs Metzenbaum that he has one 

week in which to file  the brief and serve Baker,

who will  then have another week to respond.28

February  13,1926: Alfred Bettman writes 

to Chief Justice Taft, a fellow Cincinnati 

lawyer, for permission to file  an amicus brief on 

behalf of the National Conference on City 

Planning. Though opposed to the idea of an 

appeal, Bettman lobbies the Conference 

successfully to support the appellant, once 

Metzenbaum makes his move. However, 

Bettman, confused over the date of  the original 

oral argument, waits too long to file his brief. 

Two weeks later, Taft informs Bettman that the 

Conference has the Court’s permission to 

participate as an amicus.29

M arch 1926: In an unusual move, the 

Justices decide to rehear arguments in the 

case. For seven decades, this decision has 

been the source of a great deal of speculation, 

most of it centering on two figures—  

Sutherland, the conservative “horseman”  who 

splits from his conservative Brethren and 

writes the opinion favoring land-use controls, 

and Bettman, whose “Brandeis brief’  tracks so 

closely with the Court’s opinion. Two factors, 

already noted above, appear crucial: first, 

Sutherland did not participate in the original 

oral argument (and, therefore, is not likely to 

have “changed his mind” ), and second, the 

Court’s decision to rehear the case followed 

soon after Bettman’s belated amicus request.30

Regardless of the Court’s motives, the 

decision sets off  a new whirlwind of  activity by 

Metzenbaum, including the compilation of a 

third brief that addresses the alleged inaccura­

cies of Baker’s factual presentation, summa­

rizes the most recent flurry  of zoning activities 

nationwide, and again distances itself from 

Bettman’s nuisance analogy arguments. In­

stead, Metzenbaum emphasizes the evolu­

tionary and adaptive nature of American 

constitutional law, citing Justice Joseph 

McKenna, who denied that “ the form [of a 

written constitution] is so rigid as to make 

government inadequate to the changing 

conditions of life, preventing its exertion 

except by amendments of the organic law.” 31 

Metzenbaum also uses this time to prepare a 

new, and, it was hoped, more convincing oral 
argument.

O ctober 12,1926: Metzenbaum takes full  

advantage of a second chance “ to raise my
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voice in behalf of the cause of the people[;] 

there was but a single thought in mind, and 

every ounce of energy was thrown into the 

balance on that four-hundred and thirty-fourth 

anniversary of the discovery of America.” 32 

His hometown newspaper was impressed with 

the village counsel’s tenacity:

Metzenbaum, the hero of the ZYXWVUTSRQPONMLKJIHGFEDCBAE u c lid 

case, has not the physique usually 

associated with trial lawyers. He is a 

bantamweight, hardly more than five 

feet tall, and the Supreme Court 

Justices had to crane their necks to see 

over the edge of the bench.

They had no trouble hearing him, 

however, for he has a reputation of 

being one of the most persistent men in 

town. He is an experienced debater and 

conversational grappler, and excels in 

discourse and argument.33

Still, Metzenbaum was not prepared to rest. 

November 1,1926: Metzenbaum requests

that the clerk of the Supreme Court distribute 

to the Justices additional copies of either the 

1913 or 1916 report of the New York 

Investigating Committee, ‘“ which really fur­

nished the very basis and foundation for 

comprehensive zoning throughout the coun­

try.’ ”  Metzenbaum is ‘“ particularly anxious’ ”  

that Justice Sutherland, who was absent at the 

first oral argument, secure one of the four 

copies that Metzenbaum sent to the clerk. The 

clerk complies with the request.34

November 22,1926: The Supreme Court 

announces its holding in V illa g e o f E u c lid v . 

A m b le r R ea lty C o ., a victory for the village, its 

persistent advocate, and zoning advocates 

and practitioners nationwide. Speaking for the 

majority, Justice Sutherland declines to follow  

Judge Westenhaver’s lead in analyzing the 

effect of the ordinance as applied to Ambler’s 

acreage, leaving to another day and another 

case the question of whether “ the provisions 

set forth in the ordinance in tedious and minute 

detail, come to be concretely applied to 

particular premises, ... or to particular 

conditions, or to be considered in connection 

with specific complaints . . .” 35 That day and 

case arrive two years later, when Justice

Sutherland, writing for a new majority, 

concludes “ that the health, safety, conve­

nience, and general welfare of the inhabitants 

of the part of the city affected will  not be 

promoted by the disposition made by the 

ordinance of the locus in question.” 36

The Forgotten W arrior?

Many have given credit for the victory to 

the force of Bettman’s arguments concerning 

the nuisance prevention and aesthetic preser­

vation character of zoning; it is easy to spot 

these elements in Justice Sutherland’s careful, 

well-reasoned opinion.37 With the passage of 

time, the Bettman legend has grown. For 

example, a sixtieth anniversary essay on the 

case closes: “Few individuals could have 

personified the American city planning move­

ment in the Court’s eyes as ably as Alfred 

Bettman.” 38

The time and energy Metzenbaum ex­

pended in refuting Baker’s characterization of 

the village’s actual and potential land uses and 

of the ordinance’s effects on Ambler’s parcel 

seem to have been ignored by Sutherland and 

the majority. The same should not be said for 

two other arguments raised in the village’s 

three briefs: first, that the Court has tradi­

tionally been deferential to state and local 

police power regulations,39 and second, that 

constitutional law is adaptable to changing 

conditions.40

Four years after the village’s victory, 

Metzenbaum published the first volume of his 

treatise, T h e L a w  o f Z o n in g , in  n o small part a 

rendition of his “ four years of unbroken 

effort.” 41 Although he never again appeared 

before the Supreme Court, Metzenbaum would 

be identified with zoning and planning law for 

the remainder of his life, as he continued his 

general practice in Cleveland (in the 1010 

Euclid Building), served as a member of the 

Cleveland School Board and of the Ohio 

Senate (three terms), and devoted himself 

unwaveringly to his wife’s memory.

That devotion appears to hold the key to 

the melancholy that plagued Metzenbaum for 

decades and to his indefatigable advocacy in 

the E u c lid case. Shortly after Metzenbaum’s
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James Metzenbaum visited his wife Bessie’s resting place two or three times a week, for four 
decades, at the Lake View Cemetery (pictured to the left of the memorial to James Garfield). Along 
with Bessie’s ashes, the mausoleum contained small living quarters and a rocking chair, and was 
supplied with electrical power. Metzenbaum joined his bride in there in 1961 after suffering a 
heart attack on one of his visits.

death on December 31, 1960 (the date that 

would have been his fifty-fourth wedding 

anniversary), a column appeared in the ZYXWVUTSRQPONMLKJIHGFEDCBA
C leve la n d P la in D ea le r titled “ Brilliant 

Metzenbaum Led Melancholy Life.” The 

columnist, a long-time observer of  political life 

in the city and state, recalled his first interview 

with the local attorney:

[H]e told me of his life sadness, the 

death of his young wife, his devotion 

to her mausoleum, his sense of 

wretchedness at everything he did no 

matter how materially successful it 

might turn out. A  part of his time, his 

speech was broken with anguish, and 

tears came several times.

A  few years later, after the Supreme Court

announced its decision in E u c lid , the two men 

met again. Metzenbaum looked “perturbed as 

ever, but actually with a heart brimming over 

his triumph. For he had been terrified ... to go 

up against Mr. Baker, who by then was 

believed infallible in any lawsuit—his personal 

guiding star, to boot.” That bittersweet 

moment stands out as an exception, however, 

in Metzenbaum’s long, disconsolate life.42

Bessie Benner Metzenbaum, who died 

suddenly in 1920 during a trip to Florida, 

inspired two legacies that last to this day. The 

first, the association of Euclid with the history 

and legitimacy of American zoning, can be 

traced to her widower’s affection for the village 

that was their home during their short life 

together and for the cause of providing 

“ shelter and protection” for the “American 

home.” 43 Indeed, the dedication for The Law  of
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devoted care brought back the strength to do 

this work.”

The second legacy, Bessie Benner 

Metzenbaum Park, sits on the site of a farm in 

Chester Township, Geuga County, Ohio. In 

1948, Metzenbaum deeded a parcel to the 

Bessie Benner Metzenbaum Foundation and 

“undertook his latest crusade with characteris­

tic fervor” :

He would arrive at the Chester property 

at 3 or 4, morning after morning, 

working on the farm before going to his 

Cleveland law office by 9 AM. Many 

evenings were also spent on the 

project. His plan was to establish a 

facility for the use of deprived or 

handicapped children “ regardless of 

race, color or creed, and without cost to 

such children.”  The foundation estab­

lished a school for children and later a 

sheltered workshop for handicapped 

adults.

In 1991, the foundation gave sixty-five 

acres to the county’s park district, allowing 

pubic access to the park and its wheelchair- 

accessible trail.44

Metzenbaum’s melancholy ended on New 

Year’s Eve, 1960, when he suffered a heart 

attack while visiting Bessie’s mausoleum at 

Lake View Cemetery. Nature again had played 

a fateful role in Metzenbaum’s life story, for 

according to the obituary in ZYXWVUTSRQPONMLKJIHGFEDCBAT h e N ew Y o rk 

T im es, “police said his car was stuck in snow 

and [Metzenbaum] may have over-exerted 

himself trying to push it free.” 45 At the 

memorial service, Rabbi Philip Horowitz noted 

the link  between the lawyer’s activism and the 

memory of his wife:

He was uncompromising and incor­

ruptible. He fought hard and some­

times bitterly for what he believed in.

If  our suburbs are more beautiful, 

we owe that in part to him. His work 

affected thousands of schoolchildren.

We remember him for his passionate 

devotion to social justice.

He converted his 40 years of

idolizing his wife into a life of 

benefaction.46

Two or three times a week, for four 

decades, Metzenbaum frequented the cem­

etery. Along with Bessie’s ashes, the 

mausoleum contained small living  quarters and 

a rocking chair and was supplied with electrical 

power.47 Lake View Cemetery, where Newton 

D. Baker was buried in 1937 and where James 

Metzenbaum joined his bride in 1961, sits on 

the eastern side of the city, at 12316 Euclid 

Avenue, directly in the path of urban sprawl 

between central city Cleveland and Euclid.

EuclidToday

Efforts to protect the Ambler parcel from 

industrial intrusion proved fruitless in the face 

of world military conflict. During World War II, 

General Motors opened a one-million square- 

foot plant to produce aircraft engines and 

landing gear. When peace arrived, GM 

produced automobile bodies until 1970, when 

the company turned out seats and trim in what 

was then called the Inland Fisher Guide Plant. 

In December 1992, GM officials announced 

that the plant would be mothballed in 1994, as 

part of the company’s “ struggle to restore 

profitability by reducing its size to match its 

shrunken share of the North American 

automotive market.” 48

In March 1996, the GM parcel was 

purchased for $2.5 million by a St. Louis 

investment company, which plans “ to rede­

velop the property as a multitenant industrial 

complex.” 49 These plans should fit  in with the 

neighborhood—“ a potpourri of residential, 

commercial, and industrial uses. Modest 

bungalows and high-rise apartments, includ­

ing some subsidized developments, are 

intermingled in the streets that stretch north 

from Euclid Avenue to the railroad lines that 

bisect the city.” 50

Even in a post-industrial economy, nearly 

one-quarter of the employment in 1990s Euclid 

is in manufacturing, supported in part by tax 

concessions and enterprise zone incentives. 

If, as some have posited, the Supreme Court 

majority coalesced around the effort to
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preserve private property from an invasion of 

Eastern European immigrants,51 the strategy 

has backfired badly: As one recent commenta­

tor notes, “Tightly knit neighborhoods were 

formed by the many eastern European 

immigrants—Hungarians, Slovenians, and oth­

ers—who settled in Euclid after the war.”  

Today’s ethnically diverse population in 

search of the Euclidean ideal—detached, 

single-family housing—has little to choose 

from, as “60 percent of  the city’s single-family 

housing is of one type—a 1950s bungalow on 

a very small lot.” 52 With very few available 

homes in the $125,000-plus price range, 

planners are puzzling over ways to keep 

upwardly mobile families from leaving.53

Current residents of Euclid are aware of 

their rich historical heritage. In 1989, the 

American Institute of Certified Planners 

recognized the city as a planning landmark. 

Five years later, the city marked its origins by 

dedicating Surveyors’ Park—a green space 

featuring a circular reflecting pond, in the 

center of Euclid’s retail district.54 Perhaps by 

setting aside a small part of the original 

township to honor its mutinous founders, the 

people of Euclid can bring some peace to this 

contentious soil.ZYXWVUTSRQPONMLKJIHGFEDCBA

* T h e a u th o r th a n ks D a v id B u ck ley , N a n cy 

M a rtin , a n d B ra n d o n Q u a r les fo r  th e ir keen 

leg a l d e tec tive w o rk , a n d W illia m R a n d le , 

E sq ., fo r  b r in g in g P ro g ress ive -e ra C leve la n d 

to l i fe  fo r  h is fo rm er tea ch er .
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Public C orrespondence  W ith

M em bers of  the Suprem e C ourt 1

John  W . Johnson

I

In February 1969 a Springfield, Illinois, phy­

sician wrote an angry letter to a man he consid­

ered a kindred spirit. The doctor lamented:

I ’m sick and intolerant of  permissive par­

ents, permissive teachers, permissive 

law enforcement agencies, permissive 

legislators, and permissive courts. And 

I am particularly disappointed and 

ashamed of the many permissive Su­

preme Court decisions which have been 

coming down in recent years.2

In all, the Illinois doctor used the word “per­

missive”  (or “permissiveness) eight times in 

his two-page letter.3 The person to whom he 

addressed the letter was Hugo L. Black, Asso­

ciate Justice of the Supreme Court. The occa­

sion for the doctor’s diatribe was the Supreme 

Court’s recent student rights decision in ZYXWVUTSRQPONMLKJIHGFEDCBAT in ker

v . D es M o in es In d ep en d en t C o m m u n ity S ch o o l 

D istr ic t*  In T in ker the Court majority had up­

held the right of a small group of secondary 

school students in the Iowa capital city to wear 

black armbands to school to express their con­

cerns about the Vietnam War. Justice Black 

had issued a stinging dissent in the case, de­

crying what he judged to be the armband-wear­

ing students’ disruptive behavior.5

Although countless Americans no doubt 

write letters to government officials, such 

letters seldom find their way into collections 

available to scholars. Or, if  they do, schol­

ars seldom draw upon collections of letters 

from “average” Americans to distinguished 

public figures.6 The legal papers of Supreme 

Court Justices, open to researchers who have 

taken the effort to seek and obtain the neces­

sary grants of permission, contain some fas­

cinating examples of the public’s reactions 

to major decisions. The principal repository of 

letters written to Supreme Court Justices is the
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The legal papers of Justice Hugo L. Black in the 
Library of Congress contain more than 250 pieces 
of correspondence from private individuals who 
wrote to express their views on his dissent in ZYXWVUTSRQPONMLKJIHGFEDCBA
T in ker v. D es M o in es.

Library of Congress in Washington, D.C. In its 

“manuscript division,”  the Library of Congress 

houses all or a substantial portion of the Su­

preme Court papers of  twenty former Justices.7 

Copies of letters to Justices also reside in a 

variety of other locations around the country— 

mainly Ivy  League law school libraries and state 

historical societies.8 The legal papers of Jus­

tice Black in the Library of Congress contain 

the above quoted letter and more than 250 other 

pieces of correspondence from private individu­

als writing to this Justice about the T in ker de­

cision.9 In addition, the papers of some of the 

other Justices serving on the T in ker Court also 

contain a handful of letters written in the wake 

of the decision.10

Only a few passages from any T in ker- 

inspired letters have been cited previously by 

other scholars.11 For the most part, the letters 

to Supreme Court Justices on the Iowa black 

armband case are te r ra in co g n ita . I came 

across the aforementioned letters while perform­
ing research for a book on the T in ker case. 

These letters proved to be a small but provoca­

tive historical find—a scholarly bonus—that

helped to flesh out my account of the dispute. 

Besides presenting an intriguing array of pub­

lic opinion on student rights at a turbulent time 

in recent U.S. history, this trove of letters may 

also offer some insights into how the public at 

large interacts with the nation’s highest court.

II

To establish the historical and legal context 

out of which the “  T in ker letters”  sprang, a few 

words about the case itself are in order.12 The 

decision in T in ker v. D es M o in es was handed 

down in February 1969, at the height of the 

Vietnam War. The facts that gave rise to the 

dispute, however, occurred in late 1965. In­

spired by a large anti-Vietnam War march in 

Washington, D.C., that they had attended dur­

ing the 1965 Thanksgiving weekend, a group 

of Des Moines secondary school students and 

their parents came up with a plan for students 

to wear black armbands to the city’s public 

schools to express their sorrow over the casu­

alties in the war and to demonstrate support for 

a truce in the hostilities. When word reached 

school district authorities that such a “pro­

test”  was imminent, the district office issued 

an order banning black armbands from the 

city’s secondary schools. On two days in mid- 

December 1965 somewhere between twenty and 

forty students defied the ban. Five were sus­

pended or sent home. Amidst growing public 

controversy, the school board conducted two 

stormy meetings on the student protest. Ulti ­

mately the board upheld the administrative pro­

scription of the wearing of armbands.

Three students—Christopher Eckhardt, 

John Tinker, and Mary Beth Tinker—and their 

parents sought and received legal representa­

tion from the Iowa Civil  Liberties Union (ICLU) 

to challenge constitutionally the suspensions. 

They filed an action in federal court asserting 

that the students’ right of symbolic expression 

under the First Amendment had been denied 

by the school district. After losing at the fed­

eral district court and circuit court of appeals 

levels, the students’ case was accepted for re­

view by the Supreme Court. In oral argument 

before the Supreme Court on November 12, 

1968—-just a bare week after the contentious 

election that brought Richard Nixon to the presi­
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dency and sent the Democratic Party into a 

downward political spiral destined to last more 

than two decades—attorneys for the students 

and the school board presented their appeals. 

Then, on February 24,1969, with the Vietnam 

War and the controversy it  engendered still rag­

ing, the Supreme Court handed down a 7-2 de­

cision in favor of the three armband-wearing 

students.

At this tense moment in the country’s his­

tory, Abe Fortas’s majority opinion extended 

broad protection for symbolic expression and 

political speech to America’s students. Ac­

cording to the Court majority, the right of free 

expression under the First Amendment to the 

U.S. Constitution could not be curtailed absent 

a factual showing that the wearing of  armbands 

disrupted the normal curriculum of the Des 

Moines schools. The Court found no evidence 

in the record that the peaceful protest of a 

handful of armband wearing students ad­

versely affected the education of the other 

18,000 students then attending public school 

in Des Moines.13 The ZYXWVUTSRQPONMLKJIHGFEDCBAT in ker decision is also 

remembered for the impassioned ten-page dis­
sent of Justice Black.14 At one point in his 

opinion, Black complained that the dictum “chil­

dren are to be seen not heard”  had sadly gone 

out of fashion in the 1960s.15

The T in ker decision was hailed by legal 

experts as one of the characteristically liberal 

and path-breaking rulings of the “Warren 

Court.” 16 Yet, just a few months after the Court’s 

decision in the armband case, Earl Warren re­

tired as Chief Justice and Abe Fortas resigned 

from the Court in the face of an ethical and 

financial scandal. With Warren’s retirement and 

Fortas’s resignation, an era of unprecedented 

federal judicial support of civil liberties had 

come to a close. Ultimately, decisions of the 

Supreme Court under Warren’s successor, Chief 

Justice Warren E. Burger, would undercut much 

of the ground upon which the T in ker prece­

dent rested.17

Ill

A few letters mentioning T in ker v . D es 

M o in es were directed to the Supreme Court as 

a whole in the months after the decision. One 

example of such a letter to the collective mem­

bership of the Court was signed by a woman 

from Shawnee Mission, Kansas, who described 

herself in closing as “a liberal who went too 

far.” She wrote: “ I agree, dissent should be 

permitted, with reason. But at the child’s level? 

... I  speak from experience—we nearly ruined 

our 13-year-old with permissiveness.... Per­

missiveness makes weak children who have no 

respect for authority and much insecurity.” 18 

Another such document was “an open letter to 

our erstwhile friends in the Supreme Court,”  

written by a Kansas City minister. The clergy­

man personalized his letter, indicating how he 

had treated his own sons when they requested 

that family decisions be accomplished by ma­

jority vote. The minister reported: “ I immedi­

ately served notice upon them that they were 

not living in a democracy under my roof but 

that it was most certainly a dictatorship and 

that I was the dictator. ...” Using his experi­

ence as a model, he instructed the Court that its 

recent decisions on children’s rights, T in ker 

paramount among them, “will  serve to create a 

turmoil in future relationships between author­

ity and those under it [that] you’ ll  not (prob­

ably) live to contend with; but we and others 

after us may well be saddled with the struggle 

to undo your folly.” In the final sentence of his 

letter, the clergyman re-affirmed his message to 

the Court in the form of a personal admonition 

to his children: “ If  my kids ever try to take ad­

vantage of  your recent decisions in high school 

or college they’ ll  find out just who the real su­

preme court is.” 19

Justice Abe Fortas received a number of 

letters, most of  them critical, in the wake of  his 

decision in T in ker v . D es M o in es. The general 

point made by Fortas’s correspondents was not 

so much to object to the right of students to 

wear black armbands, but instead to express 

concern about where this decision might lead. 

For example, a school principal from Portland, 

Oregon, wrote to inquire if, in light of the 

armband decision, “whether the schools are now 

... to be used as propaganda organs for any 

and all organizations . . . who [wish to] . . . 

distribute their sometimes corrosive literature.”  

He attached to his letter a copy of a leaflet that 

had been confiscated in his school after it had 

been distributed without authorization. The 

pamphlet offered a nasty critique of school in­
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tegration and related issues in unvarnished rac­

ist language. It was titled “ Had Enough, 

Whitey?,”  carried the symbol of the swastika, 

and purported to be issued by the National So­

cialist White People’s Party. The Portland prin­

cipal declared that, if  his school’s right to ban 

the distribution of such literature must now be 

tested in light of the ZYXWVUTSRQPONMLKJIHGFEDCBAT in ker decision, “ the pur­

pose for which the schools have been estab­

lished will  indeed be subverted.” 20 A letter 

from a woman from California made a similar 

point: “This decision, like other decisions of 

the Court in recent years, is like one of  the new 

‘wonder drugs’— it  may be a specific [remedy] 

for a certain illness, but it has the unfortunate 

side effect of killing  the patient.” 21

Fortas also received a letter from the execu­

tive director of a Chicago children’s agency, 

objecting to the majority decision in T in ker 

because it  disturbed the “ child’s interaction with 

his teacher,”  a relationship that should be “ far 

better left alone.” This writer wondered if  the 

principle in the T in ker case would now permit 

antiteacher armbands or placards in the class­

room. He indicated that he would not support 

a “ tyrannical teacher,”  but if  the teacher does 

not have “adequate authority”  a “ red blooded 

child... [will  be] tempted to take advantage of 

[the situation].” 22 In a similar vein, a U.S. Navy 

Captain wrote to Fortas: “ [Y]ou  and those Jus­

tices who joined themselves with you in the 

majority opinion are wrong. So wrong. Wrong 

philosophically, humanly, morally and realisti­

cally.” He stated that he had always believed 

that school authority should be an extension 

of parental authority, but that the Iowa black 

armband decision was significantly eroding that 

relationship. He expressed worry that the next 

step will  be to “make it a violation of ‘ funda­

mental rights’ for a parent to deny his child the 

right to wear protest armbands .. .” 23

In April  1969, Fortas received a letter from 

Jaime Benitez, Chancellor of  the University of 

Puerto Rico and one of that island’s leading 

constitutional scholars. Benitez enclosed a 

copy of a letter that he had sent to another 

academic administrator defending regulations 

placed on picketing at the University of Puerto 

Rico. In that letter Benitez predicted that the 

chaos on American campuses will  eventually 

force courts to restrict certain modes of expres­

sion in the schools.24 Fortas, in his response, 

expressed surprise that his old friend did not 

comprehend the “ sharp line between speech 

and disruptive conduct”  that he and the major­

ity of the Court had drawn in T in ker and other 

recent freedom of expression cases. What 

Fortas suggested in his reply to Benitez is that 

reasonable rules and regulations for peaceful 

demonstrations can be adopted. These rules, 

in Fortas’s view, must be “ sensitive to the line 

that exists between suppressing the expression 

of views . . . and regulating the form of that 

expression so as to permit others to go about 

their work... without being subjected to inter­

ference or assault.” In short, Fortas felt that 

his majority opinion in T in ker offered the op­

portunity for peaceful free expression, while 

properly respecting the authority of public of­

ficials to construct rules and regulations for 

that very speech.25

Justice Douglas, although not himself the 

author of  an opinion in the black armband case, 

received a letter from a Texas division manager 

of an insurance company that criticized him for 

joining in the T in ker majority. The insurance 

man contended that the armband decision will  

only serve to widen the “ so-called generation 

gap”  because the decision has “ encouraged a 

small minority of irresponsible children... [to 

signify] their displeasure with certain policies 

of school administrators.” He accused Justice 

Douglas and his Brethren on the Court of ei­

ther never having been taught respect for dis­

cipline in their youth or of being strangers to 

child-rearing as adults. He continued: “ I as­

sure you that so long as... [my son] makes his 

home in my household he will  not be one of 
those ‘protestors.’ ” The letter concluded: “ I 

think your majority vote was very far to the left 

of what the majority of Americans desire as I 

sincerely believe that most responsible people 

would like to see more law and order immedi­

ately.” 26

IV

By far the greatest number of letters ad­

dressed to the Supreme Court in the aftermath 

of T in ker v. D es M o in es were written to Justice 

Hugo Black. The files of Justice Black’s legal 

papers contain two entire boxes of  letters—260
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Mary Beth Tinker and her brother John displayed the armbands they wore to school to protest the 
Vietnam War. Their action got them suspended from school in 1965. Abe Fortas wrote the 1969 
opinion that armbands were symbolic speech protected by the First Amendment and that the 
children’ s suspensions were unconstitutional.

in all—that the Justice received concerning his 

dissenting opinion in the armband case. Inter­

estingly, all but eight of these letters expressed 

agreement with Black’s views. A  fair assump­

tion is that Black’s impassioned defense of or­

der and traditional values struck a chord among 

many Americans troubled by what they per­

ceived as the turmoil in the nation’s schools in 

the late 1960s. Hand-written notes on many of 

the letters concerning the ZYXWVUTSRQPONMLKJIHGFEDCBAT in ker case indicated 

that Black directed that a form letter be dis­

patched in response. It is possible that Justice 

Black received other letters about the T in ker 

case that did not find their way into the Library 

of Congress’s collection. However, a sampling 

of the available letters is sufficient to yield the 

flavor of this unusual correspondence.

A majority of the many letters to Justice 

Black bestowed some form of praise upon the 

Court’s oldest member. A California lawyer 

wrote: “ Your dissent ... in the Des Moines, 

Iowa, High School case was one bright ray of 

sunshine that brought hope and encourage­

ment to the hearts of millions of Americans. I

salute you and encourage you to continue your 

battle for righteousness and sanity.” That let­

ter also contained several Bible verses.27 An­

other California lawyer wrote: “ I am not only 

sure that you are legally correct, but I likewise 

am very sure that from a practical standpoint 

you are dead right. You have rendered your 

country a distinct service. Please accept my 

sincere congratulations.” 28 A woman from a 

small town in Kentucky conveyed similar sen­

timents: “ Thank you and let me again say you 

are a man among men and a true and loyal 

American. Oh! Lord, how I wish there were 

more like you, we would have a much better 

world to live in.” 29

A  few of the individuals writing to Justice 

Black mentioned a personal connection. The 

most poignant of these was from an elderly 

gentleman educated in the Midwest but then 

living in San Diego, California. He wrote:

[Y]ou might be interested to know that 

you have grown tremendously in stat­

ure since your appointment to the Court
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many years ago. I have somewhat of a 

confession.... At  the time of your ap­

pointment to the Court... [I]  was a stu­

dent editor of the ZYXWVUTSRQPONMLKJIHGFEDCBAN eb ra ska L a w R e­

v iew . At that time I wrote a very short 

comment in the L a w  R ev iew expressing 

... my doubt that you would be a good 

judge. In my youthful ignorance I  envi­

sioned that your political background 

and lack of  trial experience would ham­

per you in the discharge of your duties. 

Needless to say, you proved me wrong.

A  number of years later I argued a case 

before the Court and you extended ev­

ery courtesy to me as a young lawyer 

.... You later wrote a short opinion... 

affirming my position.... This letter is 

probably very boring to you but it 

makes me feel better to write it.30

Justice Black must have been touched, because 

he sent back a hand-written note: “ Your very 

nice expressions about my work on the Court 

are appreciated. HLB.” 31

A  number of letters to Justice Black came 

from appreciative secondary school personnel. 

For example, a school counselor from Augusta, 

Georgia, wrote: “As a counselor in a junior 

high school, I appreciate and admire your 

stand angrily dissenting in the Iowa Stu­

dents’ case. . . .” She later stated that more 

discipline is necessary in the schools, not less. 

Then she continued: “ Our whole system of  free 

education ... is in danger. With many deci­

sions like the present one, we, as teachers, will  

be forced to throw in the ‘ towel’.... Maybe if  

your fellow Justices could sit where I sit for 

one day, a reversal of the present decision 

would be made.” 32 In a similar vein, a superin­

tendent from Glasgow, Missouri, wrote: “ We 

wish to applaud you on your recent dissent 

.... Every day we witness this very obvious 

lack of respect for authority exercised by the 

young people we come in contact with in our 

school system. . . . Again we thank you for 

taking a stand and want you to know there are 

other people who agree with you and support 

you.” The superintendent’s letter was signed 

by twenty-two other members of  his school sys­

tem, including principals, teachers, counselors, 

secretaries, and even the “cafeteria manager.” 33

Justice Black’s dissent had claimed that 

many of the problems he saw in American 

schools—at both the high school and college 

levels—were related to problems in the Ameri­

can family and society in general. Most of  those 

writing him favorable letters shared this con­

viction. Like Black, they blamed an all too per- 

vasive “permissiveness.” A man from 

Catonsville, Maryland, wrote: “Far too many 

youths today are, to quote an old popular song, 

‘Runnin’ Wild.’ Permissiveness seems to be 

the name of  the game.... One hears quite a bit 

about lack of communication between parent 

and child. I say Hogwash! When I  was a young­

ster, my mother had a very good means of com­

munication. It was called ‘Hairbrush.’ And I 

seldom failed to get the message.” 34 The jun­

ior high counselor from Georgia quoted earlier 

had this to say about permissiveness in the 

family and the school: “ Children are desirous 

of discipline and they tell me this, but the disci­

pline must be just, consistent and positive. Deep 

down they do not want permissiveness, and 

they think less of the authorities in the home 

and in the school that allows [sic] them to be 

permissive.” 35 The Springfield, Illinois, phy­

sician quoted at the outset of this essay also 

had this to say in his letter to Justice Black: 

“ . . . [Y]ou speak eloquently my feelings and 

those of so many of my countrymen whose 

responsibility it is to keep our cities, counties, 

and states strong and effective against this new 

sweeping plague of Permissiveness over the 

entire United States.” 36

Many of Justice Black’s correspondents 

talked about college campus protests and how 

the majority opinion in the black armband case 

would increase the turmoil in higher education. 

An Alabama attorney stated that, in decisions 

like T in ker v. D es M o in es, “ our Courts have 

encouraged riots and insurrections on school 

campuses, in the name of free speech.” His 

letter offered accounts of protests on several 

college campuses that he had culled from news­

papers.37 A  fifty-one-year-old woman from In­

diana wrote: “ I  want to stand up and be counted 

as one who advocates respect for authority in 

all areas. I am sick to death of demonstrations 

on campuses throughout our land.” She went 

on to mention her second son, then in his first 

year at Dartmouth College: “ I  only hope that he
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can get through his undergraduate years with­

out being involved with confrontations with 

those shaggy, dirty, conniving members of our 

society whose aim it  is to weaken all our educa­

tional institutions to the point where Commu­

nism follows without having to struggle for a 

foothold.” 38

Several of the individuals writing letters to 

Justice Black indicated that, in their view, the 

quality of public education in the nation had 

declined since the Supreme Court’s decisions 

earlier in the decade banning prayer ZYXWVUTSRQPONMLKJIHGFEDCBA(E n g e l v. 

V ita le3 9) and Bible-reading in the classroom 

(A b in g to n S ch o o l D istr ic t v. S ch em p p ^). A  

woman from Indiana, who had two sons attend­

ing school in Abington, Pennsylvania, when 

the 1963 decision banning Bible-reading in the 

classroom was rendered, wrote: “Perhaps it is 

a coincidence, but it  seems to me that ever since 

that time the youth of our high schools and 

colleges have been pushing for concession af­

ter concession—usually in causes concerning 

the breaking down of the so-called ‘establish­

ment.’ ” 41 Ironically, Black was in the majority 

in both the prayer and Bible-reading cases. In 

fact, he himself wrote the much maligned ma­

jority opinion in the school prayer case.

All  of the Justices receive unsigned letters 

from time to time. Most of these are probably 

from harmless cranks, but some threaten injury 

to a Justice or someone else. The FBI and the 

Secret Service have been kept busy over the 

years, for example, examining and occasion­

ally following up on the hostile letters sent 

to Justice Harry A. Blackmun, the author of 

the majority opinion in R o ev . W a d e;42 the 1973 

decision according the right to abortion partial 

constitutional status. Justice Black received a 

handful of anonymous letters shortly after the 

T in ker decision was announced. One that ap­

peared to support his position was still fright­

ening. It read: “ You don’t have to worry about 

the laws breaking down. We are organizing a 

secret club to bring criminals to justise [sic]. 

We won’t dress any different but will  FIX all 

trouble makers in our school. Everyone says 

we are helpless but we know different.” The 

postscript read: “ There are 8 of us.” 43

As the senior member of  the Supreme Court 

in 1969, Black’s age and amazingly robust health 

were commented upon by a good percentage

of those writing to him about the T in ker deci­

sion. A  west coast attorney, for instance, wrote 

that he hoped that Black would “continue in 

good health and feel up to staying on the Court 

for a long time.” 44 An Alabama attorney 

writing to Justice Black on March 5, 1969, 

congratulated him on reaching his eighty-third 

birthday.45 And an Illinois physician invoked 

the memory of a recently departed relative in 

praising Black’s opinion. He wrote: “My  father 

would have been about your age, Justice Black, 

were he alive today. I believe he would have 

stood with me and cheered your ‘wrathful out­

burst’ . .. ,” 46

On the other hand, Black’s age was singled 

out for concern by some of those voicing criti­

cisms of his dissent in the black armband case. 

For example, one man wrote the Supreme Court 

a postcard a few days after the armband deci­

sion, saying: “As a former admirer of Justice 

Black, I would like to suggest that he has 

reached the age where he should graciously 

retire the judicial robe, even at the risk of  a Nixon 

appointment.” 47 A  less sympathetic postcard 

writer addressed this comment to Justice Black: 

“ Your [sic] 80 and losing your faculties yet you 

determine people’s future.” 48

Besides the concern about Black’s age and 

health, expressed in the small number of  critical 

letters addressed to him and found in the Li ­

brary of Congress collection, there was another 

common theme: that Hugo L. Black of  the 1969 

T in ker decision was not the liberal Hugo L. 

Black that he had been for most of  his Supreme 

Court tenure. A  Union College undergraduate, 

for example, wrote:

With your dissenting opinion in this 

case you are, curiously, opining counter 

to your own previous record as a civil  

libertarian. . .. Sadly for the cause of 

individual liberties which you yourself 

once championed, you have placed the 

rights of the society above the rights of 

the man in a case involving no visible 

personal or property damage.49

A correspondent with stationery bearing 

the logo of the Massachusetts Institute of 

Technology posed for Justice Black a rhetori­

cal question that hinted at this liberal apos-
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While this poster 
urged critics of the 
Vietnam War to 
write their Con­
gressmen, only a 
few wrote to the 
Supreme Court to 
protest Justice 
Black’ s dissent in ZYXWVUTSRQPONMLKJIHGFEDCBA
T in ker . Of the eight 
protest letters 

archived in the 
Hugo L. Black 

papers at the 
Library of Congress, 
only one received a 
reply. Many of the 
other 252 letters, all 

supportive, have a 
notation indicating 
that Justice Black 
issued a reply.

tasy: “ [W]hat is ‘permissive’ about according 

students (or any person for that matter) rights 

which the Constitution guarantees them? Your 

judgment for once leaves me incredulous.” 50

A  couple of the individuals writing Justice 

Black were blunt to the point of crudity. In a 

letter addressed to “Honorable Black,” one 

writer stated: “ You kind sir would put a straight 

jacket on America and send it  back to the stone 

age. We are civilized people and not barbar­

ians.” He also asked Black to “ thank Justice 

Fortas for overruling your ruling in the Des 

Moines high school case.” 5' A college stu­

dent in New York also expressed his feelings 

inelegantly: “ I had always assumed that a man 

of your background and reputation of insight 

and erudition would not be prone to such 

neanderthal political, social and educational 

opinions. . . .” 52 A group of a dozen high

school-aged students wrote to counter Justice 

Black’s broad-gauged assertion that “ students 

all over the land are running loose.”  They indi­

cated that they were secondary school students 

who “ abide by reasonable rules and regulations 

set up by the school”  and, if  they feel change is 

necessary, they employ peaceful means and 

work within the system. They added: “ We are 

not barbarians!” 53

Finally, a handful of individuals writing to 

Justice Black posed rhetorical questions to chal­

lenge the dissenting Justice’s perspectives on 

student behavior. For example, a man from Cali­

fornia wrote to ask, “ How are we to prepare our 

young people to become full and responsible 

citizens if  they are not allowed to experience 

the opportunity to exercise, peacefully, the 

rights of citizenship?” 54 Another correspon­

dent, writing on American Federation of  Teach­
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ers stationery and identifying himself as a high 

school teacher with a special interest in consti­

tutional law, submitted two similar queries:

How are we to expect our young to as­

sume responsibility and participate in 

our society constructively and mean­

ingfully  if  we condemn and restrict them 

by standards we do not condone for 

ourselves? If  they are to be prohibited 

from expressing their concerns within 

the institutions in which they spend a 

great portion of their productive hours, 
institutions which purport to prepare 

them to think and to function effectively 

in the rest of society, where and when 

then are they to learn responsibility and 

constructive effectiveness?55

Of  the eight letters critical of  Justice Black’s ZYXWVUTSRQPONMLKJIHGFEDCBA
T in ker dissent available in the Library of 

Congress’s judicial papers, the Alabama 

Justice’s hand-scrawled notes indicated that 

only one received a reply.56 Perhaps Black 

found it easier to thank his supporters than to 

respond directly to his critics. It is also pos­

sible that Black, as a Supreme Court Justice, 

did not feel ethically comfortable engaging in 

an exchange with strangers concerning issues 

that might again someday reach the Court.

V

Whether the T in ker letters constitute a rep­

resentative case study of public correspon­

dence with members of the nation’s highest 

court cannot easily be determined. My  suspi­

cion is that these letters are not that different 

from those received by the Justices in the wake 

of any controversial decision in the recent past. 

If  so, what do they tell us about the interaction 

of the public with the Court?

The ideas of a group of 1930s law profes­

sors, jurists, and legal writers known as the “ le­

gal realists” 57 offer one possible window 

through which to view letters such as these. 

The principal tenet of legal realism was that 

judges, although far from infallible, played an 

important psychological role in maintaining 

public confidence in the rule of law. Jerome 

Frank, a leading legal realist, wrote in 1930 that

the “myth of certainty”  in the law possessed 

“ immense social value”  and was reinforced by 

the image of  the infallible judge.58 Frank, who 

would himself become a federal judge in the 

1940s, maintained that one of the reasons that 

Supreme Court Justices are accorded near rev­

erence by the public is because they wear robes 

that suggest the garb of high priests.59 Simi­

larly, Max Lerner, another realist writing in the 

1930s, submitted that the “ Constitution and 

Supreme Court are symbols of an ancient sure­

ness and a comforting stability”  and the Court 

“wears the ancient garments of divine right.” 60 

Lerner argued further that the “cult of the Su­

preme Court is the ... emotional cement”  that 

helps hold the country together.61 For both 

Frank and Lerner, the public worship of the 

Court could be explained in psychoanalytical 

terms. Frank saw the Justices as father figures, 

and Lemer saw the cult of the Court as a form 

of “womb-retreat.” 62

One does not have to embrace the psycho­

analytical view of  the judicial function posited 

by selected legal realists to recognize that indi­

viduals writing letters to Supreme Court Jus­

tices are, perhaps, seeking something more than 

a sounding board for their opinions. Following 

the lead of the realists, sociologists of religion 

for over a generation have argued that Ameri­

cans hold the Supreme Court and its Justices in 

almost sacred awe. In a famous 1967 article, 

Robert Bellah employed the term “ civil  religion”  

to characterize the American homage for the 

republican system of government and its vari­

ous texts, public holidays, and rituals.63 Bellah 

credited the Enlightenment philosopher Jean- 

Jacques Rousseau, in his eighteenth century 

classic, T he  Social C ontract, for first using the 

term, “ civil  religion.” 64 In a subsequent essay, 

Bellah acknowledged that the concept of  a civil  

religion accompanying and reinforcing politi­

cal sovereignty may predate recorded history.65

In defending and elaborating upon Bellah’s 

thesis, some commentators have focused upon 

the place of  the Supreme Court in the hierarchy 

of the civil  religion. According to these theo­

rists, the Justices of the Supreme Court, en­

sconced in the “ temple-like” Supreme Court 

building, are the religion’s “high priests”  who 

interpret the “ sacred text”  of  American govern­

ment, the Constitution.66 Supreme Court Jus­
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tices do not hear confessions in a conventional 

religious sense, but they do encounter their 

“parishioners”  from time to time via letters. 

While not exactly confessional, I suggest that 

letters to the Supreme Court fulfill  a psycho­

logical function for their writers similar to that 

sought by individuals receiving conventional 

forms of religious confession.

How useful it is to characterize Supreme 

Court Justices as high priests ministering to a 

troubled population in need of counsel is, of 

course, subject to debate. A comparison be­

tween letters sent to Supreme Court Justices 

and disclosures made before priests should 

only be pushed so far. However, the fact that 

most letters to the Justices found in the ZYXWVUTSRQPONMLKJIHGFEDCBAT in ker 

sample manifest respect for the institution of 

the Supreme Court suggests a parallel to the 

respect accorded to priests by those taking 

confession.

Veneration for the institution of  the Supreme 

Court can be measured by consulting public 

opinion polls. For years the organs of Ameri­

can opinion research have solicited public 

views of the degree of respect accorded the 

country’s principal institutions. The Su­

preme Court has consistently ranked near 

the top of the available choices.67 For ex­

ample, in April 1995—on the weekend fol­

lowing the bombing of the federal building 

in Oklahoma City—staffers for the Gallup Poll 

asked a random sample of Americans the 

following question:

I am going to read you a list of institu­

tions in American society. Please tell 

me how much confidence you, yourself, 

have in each one—a great deal, quite a 

lot, some, or very little?” The list of 

choices read: the military, the police, the 

church or organized religion, the presi­

dency, the Supreme Court, banks, the 

medical system, public schools, televi­

sion news, newspapers, organized la­

bor, Congress, big business, and the 

criminal Justice system.68

A variation of this question has been posed 

many times over the last sixty years by the Gallup 

Poll, the Harris Survey, and the National Opin­

ion Research Center.69

When the polling organizations first em­

ployed this particular line of questioning, most 

of the institutional options received high ex­

pressions of confidence from respondents, i.e. 

over fifty  percent of those surveyed indicated 

their confidence in all the listed institutions was 

either “a great deal”  or “ quite a lot.” 70 Despite 

a mid-1960s decline in public confidence in 

some institutions—due perhaps to increased 

perceptions of racial injustice, the Kennedy 

assassination, and the divisive war in Viet­

nam71 —American confidence in the Supreme 

Court has still remained relatively high. In a 

1986 Gallup poll, for example, only the military 

and organized religion inspired more confidence 

among the available options than the Supreme 

Court.72 Moreover, in almost every year sur­

veyed since the 1960s, respondents to such 

surveys have rated their confidence in the Su­

preme Court substantially higher than in Con­

gress or the presidency.73 Most tellingly, 

when respondents were asked about their 

confidence in the p eo p le running the gov­

ernment, Supreme Court Justices ranked 

higher in every survey than members of Con­

gress or the executive department.74

If  one professes respect for an institution 

and for the people who represent that institu­

tion, and if  one feels strongly—either in a posi­

tive or a negative way—about a decision of 

that institution, then a letter to a member of  that 

institutional body might be in order. As the 

letters to the Supreme Court in the aftermath of 

T in ker v . D es M o in es reveal, sometimes com­

munications addressed to High Court person­

nel are triggered by a decision that has received 

ample media coverage. Occasionally, they 

spring from the hands of friends or acquaintan­

ces of the Justices. Frequently they are virtual 

“ fan letters” from lawyers or law students. 

Some letters are addressed to the Court as an 

entity; some are directed to the attention of the 

Chief Justice. More often the letters are ad­

dressed to the Justice writing the majority opin­

ion. Also, as we have seen, an impassioned 

dissent in a high-profile case may precipitate 

substantial correspondence.

Overall, the majority of letters that begin 

“Dear Mr. Justice”  are epistles from ordinary 

people who just want to voice their pleasure or 

irritation with a Court decision or a particular
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Justice’s opinion. In communicating in this 

fashion, correspondents with the nation’s high­

est judicial body are expressing a mixture of 

admiration, pique, and reverence.
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T he Gaines C ase and  the 

B eginning of  the  E nd  
of  Segregation

K evin  M . K ruse

From its founding in 1909, the National As­

sociation for the Advancement of Colored 

People (NAACP) searched for a strategy with 

which it  could better the lives of African-Ameri­

cans. The legally sanctioned institutions of ra­

cial segregation, though only a few decades old, 

appeared to be firmly  entrenched on the Ameri­

can landscape. In the eyes of most, the daunt­

ing task of changing the racial status quo 

seemed impossible and most mass-action pro­

grams suffered accordingly. Hoping to reverse 

this trend, the NAACP sought a course of ac­

tion that would only require a small group of 

activists but would affect wide populations of 

black Americans. The courts seemed to hold 

the answer.

The early years of the legal campaign did 

little to fulfill  the hopes of the NAACP leader­

ship. Under the watch of the archconservative 

Taft Court, the battle in the courts had degen­

erated into a pendulum swing of victories and 

setbacks. The seeming victory over residen­

tial segregation in ZYXWVUTSRQPONMLKJIHGFEDCBAB u ch a n a n v . W a rley (1917) 

was erased by the unanimous upholding of re­

strictive covenants in C o rr ig a n v. B u ck ley 

(1926). The Court then went out of its way to 

crystallize its belief in segregation by applying 

it to elementary education with G o n g L u m v . 

R ice (1927). Political discrimination remained, 

despite the nominal successes in N ixo n v . 

H ern d o n (1927) and its descendants. By the 

close of  the 1920s, the Supreme Court seemed 

impervious to any frontal assault on segrega­

tion and discrimination.1

In the early 1930s, a new self-reliant gen­

eration of black leaders took command of the 

NAACP.2 In their reexamination of the legal 

campaign, these new leaders latched onto a plan 

put forth by Nathan Margold, who advocated 

an attack on segregation from the safest pos­

sible ground. Instead of immediately seeking 

the overruling of P lessy v . F erg u so n (1896), 

Margold argued, the NAACP should do nearly 

the exact opposite: it should force a strict ob­
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servance of “ separate but equal”  on the South­

ern states, by striking the South where it could 

most easily be proven negligent—educational 

funding. Through relentless litigation, the 

NAACP hoped to force segregated society to 

provide blacks with educational facilities truly 

equal to those of the whites and therefore make 

Jim Crow schools a costly luxury for Southern 

states. By holding segregationists to the very 

letter of their own doctrine, the NAACP 

planned to make that same doctrine impossible 

to keep. Faced with the option of integration

or financial ruin, the South would grudgingly 

choose the lesser of two evils— integration.3

In hammering out the specifics of this broad 

structure, the new NAACP leadership forged 

an informal alliance with another rising force 

in civil  rights activism, the Howard University 

Law School. Radically overhauled in 1930 and 

1931, the institution was fast becoming a cru­

cial weapon of the movement, teaching a new 

generation of lawyers a hands-on civil rights 

legalism that interpreted the law specifically 

as it applied to blacks. Dean Charles Hamilton

When Charles H. Houston 
(right) served as dean of the 

Howard University Law 
School in the 1930s, he 

turned the school into a 
powerful force for civil rights 

activism. He also directed 
the NAACP’ s legal cam­
paign, which focused on 

graduate education, where 
the most blatant inequalities 

of Jim Crow schooling 
existed. Houston fervently 
believed that the “ graduate 
and professional cases were 

essential to the development 
of ‘ the leadership of the 

race’ ” and committed 
himself to winning them.

Above is a blueprint of 
Howard University’ s law 

library, constructed in 1951.
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Houston, the driving force behind the law 

school’s new spirit, was soon guiding the 

NAACP legal campaign as well, first as an ad­

visor and then as its official head.4 Houston 

viewed education as “a preparation for the com­

petition of life”  and therefore saw it as a logi­

cal focus for the NAACP’s plans.5 The dean 

honed the legal strategy, deciding to concen­

trate their efforts on graduate and professional 

education, where the most blatant inequalities 

of Jim Crow schooling existed.6 Houston fer­

vently believed that the “graduate and profes­

sional cases were essential to the development 

of ‘ the leadership of the race’ ”  and committed 

himself to winning them.7

In 1936, Houston’s legal team secured its 

first victory in the legal fight against segrega­

tion. In ZYXWVUTSRQPONMLKJIHGFEDCBAM u rra y v . M a ry la n d , that state’s Court 

of Appeals struck down Maryland’s out-of-state 

scholarship program, a ruse by which the seg­

regationist state could claim it had fulfilled  its 

responsibility to its undesirable citizens by 

“ awarding”  them small sums in return for their 

promise to seek their education elsewhere.8 

The Court of Appeals ruled that offering a lim ­

ited number of out-of-state scholarships to 

those black students seeking graduate edu­

cation was not, in fact, “equal”  to offering 

in-state graduate education for whites.9 This 

decision was the first blow to the scholar­

ship provision used by many segregating states 

as a means of avoiding their responsibility to 

provide graduate education to black citizens.10 

Although the ruling set a precedent, it did not 

directly apply to the nation as a whole, because 

Maryland authorities had not pressed for a hear­

ing beyond the state level.11 The NAACP law­

yers knew that their fight had only just begun. 

“The University of Maryland case is a wedge, 

but such a little wedge,”  Houston warned. “And 

if  we do not remain on the alert and push the 

struggle farther with all our might, even this 

little hole will  close upon us.” 12 After the small 

but significant advance of the M u rra y ruling, 

Houston searched for a new case, one he could 

use to drag the scholarship issue before the 

nation’s highest court.13 He found it in St. 

Louis.

Lionel Lloyd Gaines wanted to go to law 

school. In the summer of 1935, he had gradu­

ated from Lincoln University, Missouri’s state-

supported black college, as both an honor stu­

dent and the president of his senior class.14 

Because Lincoln had no law school, Gaines 

applied to the University of Missouri. The ap­

plication of a black youth to the century-old 

white institution presented the University offi ­

cials with an unforeseen crisis.15 Because 

Missouri’s segregation statutes made no men­

tion of colleges and the University had no ad­

missions criteria other than academic merit, the 

administration was unable to find any concrete 

legal means with which they could rid them­

selves of his bothersome request. Dean W. E. 
Masterson reluctantly advised the University’s 

board that “ it  would be unconstitutional to deny 

Gaines’ application solely because of his 

race.” 16 The board disagreed and did exactly 

that, citing the state’s public policy of school 

segregation in the letter of rejection sent to 

Gaines.17 Instead of trying to attend the Uni­

versity of Missouri, they advised, he should ap­

ply either to Lincoln, which by state statute18 

was empowered to construct a law school upon 

demand, or to another state’s law school, where 

Gaines would be financially assisted by 

Missouri’s out-of-state scholarship program.19 

Lloyd Gaines decided to pursue neither course 

and instead opted for a third—seeking the le­

gal assistance of the NAACP.

Charles Houston was only too willing  to 

help.20 Following the successful blueprint of 

the M u rra y victory, the NAACP lawyers filed 

a suit seeking a writ of mandamus. Historian 

Mark Tushnet notes why:

Mandamus was thought to be more ap­

propriate for individual relief [than an 

injunction and] more appropriate for re­

lief that would direct officials to take 

certain positive actions.... This analy­

sis led the lawyers to favor mandamus 

in the graduate and professional cases, 

where they were trying to force univer­

sity officials to admit individual appli­

cants to their schools.21

On January 24,1936, Houston’s legal team en­

tered a suit in the Circuit Court of Boone 

County, Missouri, for such a writ of manda­

mus, this time against the registrar of the Uni­

versity of Missouri, Silas Woodson Canada.22
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In the legal styling of the day, the case was 

termed ZYXWVUTSRQPONMLKJIHGFEDCBAM isso u r i ex re l. G a in es v . C a n a d a .2 3

Houston plunged into the case, determined 

not to lose the opportunity to expand upon the 

gains of the M u rra y decision. Having spent 

several days prior to the trial in St. Louis hon­

ing his presentation, Houston, his fellow law­

yers, and Gaines gathered early on the morn­

ing of July 10, 1936, to trek the 120 miles to 

the Columbia courthouse, where the heat, the 

distance, and the lack of public transportation 

all contributed to the scarcity of African-Ameri­

can faces in the courtroom audience.24 Fur­

thermore, the lingering memories of a brutal 

lynching in Columbia some years before helped 

scare off those Missouri blacks who had the 

wherewithal to make the journey.25

Surprisingly for Houston, the courtroom 

was almost congenial—the seating was unseg­

regated, the University’s lawyers were polite and 

shook hands with the NAACP counsel, and 

everyone addressed the plaintiff as “ Mr. 

Gaines.” 26 Although another lawyer feared that 

Judge Walter S. Dinwiddie was “working with 

the officials of the University of Missouri”  

against them, Houston was by now reasonably 

convinced that the judge’s earlier promise that 

“he would give justice regardless of [the] feel­

ing of [the white] community”  was a sincere 

one.27 After a civil agreement on numerous 

minutiae, the proceedings commenced.28

The shirtsleeve trial began with the argu­

ment for Gaines’ petition for the writ of man­

damus. Sidney Redmond, Houston’s co-coun­

sel, opened the argument by asserting that 

Gaines, a citizen, resident, and taxpayer of the 

state, had been denied admission to the law 

school solely because of his race. He secured 

a quick and crucial point:

Mr. Hogsett [counsel for the univer­

sity]: I think that [Gaines’  academic qualifica­

tion] is a fact, and we therefore admit it.

The Court: It  is admitted that... would 

be sufficient to admit him to the Law School.

Mr. Hogsett: Provided he were other­

wise eligible.

The Court: Very well.29

To their own astonishment, the NAACP had 

quickly crystallized the reason Gaines had been

denied admission—his race. “ God, I couldn’ t 

believe it when [they] made it clear . . . that 

Gaines was being rejected solely because of 

his race,”  marveled Thurgood Marshall, then 

an advisor to Houston on the lawsuit. “ Hell, 

the curators saved the NAACP about a hun­

dred thousand dollars, which it didn’t have, by 

that admission.” 30 With the real reason for his 

rejection acknowledged, Gaines’ lawyers now 

had to prove that this denial was a violation of 

his Fourteenth Amendment right to equal pro­

tection.

First, Redmond sought to establish that the 

alternatives offered by Missouri to black ap­

plicants, the theoretical law school at Lincoln 

and the out-of-state scholarships, were not sub­

stantially equal to the nearby law school at the 

University of Missouri. Gaines stated that he 

“ thought it  would be to [his] advantage to be in 

a school where Missouri Law came before the 

class room with sufficient frequency to give 

[him] some familiarity with the law where [he] 

would wish to practice.” 31

In an attempt to show that the University of 

Missouri’s law school was better than all oth­

ers for training students to practice in the state, 

Houston took over. He began by questioning 

none other than W. E. Masterson, the dean who 

had a year earlier advised the board to admit 

Gaines. This time, however, Masterson was not 

so ready to acknowledge the unconstitutional­

ity  of the board’s rejection and Houston had an 

excruciating time trying to extract any infor­

mation from him. As a tongue-in-cheek 

NAACP press release noted, Masterson suf­

fered “ a severe lapse of  memory”  in his refusal 

to substantiate facts about the state law school.32 

Charles Houston remarked that the dean 

“wiggled like an earthworm... and made just 

about the sorriest and most pitiable spectacle”  

in his attempts at evasion.33 Masterson’s slip­

pery responses proved to be indicative of all of 

the university officials called to the stand. As 

a result, Houston dropped that line of question­

ing without “ any acknowledgment from the 

university officials he put on the stand that the 

Missouri law school was a particularly good 

place to be trained if  you wanted to be a lawyer 

in Missouri.” 34

Houston then turned to the educational op­

portunities offered to blacks by the state—the
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possibility of creating a law school at Lincoln 

University upon demand, and the out-of-state 

scholarships. Through a series of witnesses, 

Houston established a list of ways in which 

Lincoln University was not equal to the Uni­

versity of Missouri. By verifying that Lincoln 

paled in comparison to its white counterpart in 

a variety of aspects— in the degrees held by its 

faculty, the salaries given to its professors, the 

assets in its building fund, and the holdings 

of its library, to name a few—Houston hoped 

to undermine the state’s contention that Lin­

coln was the equal of the University of Mis­

souri and thereby show that the equality the 

state offered its black citizens was a farce.

In an ironic twist, Houston’s plan of attack 

meant that the NAACP lawyers would spend 

much of the trial trying to show the inferiority 

of the black college while the University of 

Missouri’s counsel would have to counter by 

claiming that the Jim Crow college was in ev­

ery way the equal of the white institution. Be­

cause of this odd situation, the Lincoln admin­

istrators wound up caught in the middle. In his 

questioning of Dr. J. D. Elliff,  President of the 

Board of Curators of Lincoln University, 

Houston nearly had to treat the black educa­

tor as a hostile witness. He was, however, 

eventually able to wrest an admission from 

Elliff  that Lincoln was merely “ a university in 

the making ..., an embryo university.” 35

In his cross-examination of Senator Frank 

M. McDavid, President of the Board of Cura­

tors of the University of Missouri and by one 

witness’s account “ a thoroughly crotchety old 

gentleman,” Houston pressed the issue fur­

ther:36

Q. Do you know whether it [Lincoln] is a 

university in fact?

A. I do not know except I have full  confi­

dence—I  have read the language of  the bill  [the 

Lincoln University Act of 1921], and I have 

read the opinion of the Court construing the 

act....

Q. They give Negroes a piece of paper, 

while the white citizens have an actuality—

A. How is that?

Q. Merely a piece of paper, just a legisla­

tive fiat, whereas the white citizens have an 

actual, existing School of Law?37

No answer would come, however, as the judge 

rescued the Senator by forcing Houston to drop 

the matter. In a parting shot, Houston remarked 

to the Senator, “ Mr. McDavid, you can’t stand 

in the way of progress forever.” Without hesi­

tation, the legislator lashed back: “ Mr. Hous­

ton, I  don’t know what you mean by progress.” 38

Houston then attacked the second option 

furnished by Missouri, the out-of-state schol­

arship program. He denied “ that it is constitu­

tional to exile Negroes to study in other states 

solely on account of race while white students 

are offered the same subjects in a public insti­

tution in Missouri... .” 39 Insisting on the un­

constitutionality of the scholarship provision, 

Houston logically drew upon the precedent he 

had forged, ZYXWVUTSRQPONMLKJIHGFEDCBAM u rra y v . M a ry la n d .

The main thrust of Houston’s argument be­

fore the circuit court was that the state of Mis­

souri had violated Lloyd Gaines’  constitutional 

rights under the Equal Protection Clause of  the 

Fourteenth Amendment. Gaines had been de­

nied admission to the University of Missouri 

law school solely because of his race—both 

sides agreed on this point. Houston maintained 

that what the state offered as “ equal”  alterna­

tives to admission, the future growth of Lin­

coln University and the out-of-state scholarship 

fund, were by no means equal to the existing 

law school of the University of Missouri. Be­

cause the state denied Gaines educational op­

portunities equal to those offered to white citi­

zens, it followed, the state had obviously vio­

lated Gaines’ rights to equal protection. Hence, 

a writ of  mandamus was in order to correct that 

violation. The entire case of  the NAACP rested 

on the interpretation of the equality of those 

alternative means of education. The state 

sought to destroy that interpretation.

The counsel for the University of Missouri, 

a trio of  well-heeled lawyers from St. Louis and 

Kansas City, began their case rather benignly. 

“ Talking more to the press table than to the 

court,”  chief counsel William Hogsett tried to 

portray the University officials as unbiased men 

merely following the letter of the law as they 

understood it.40 He claimed that they were “ le­

gally forbidden to admit” Gaines.41 Though 

he applauded “ Mr. Gaines”  for his “ laudable”  

decision to study law, Hogsett insisted that 

Gaines’ legal education awaited him not at the
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University of Missouri but rather at Lincoln.42 

If  he had applied there, the college would have 

either erected a law school for him or given 

him the financial support to study outside Mis­

souri. Through those options, Hogsett main­

tained, the state had thoroughly fulfilled its 

obligation to provide its citizens equal protec­

tion.43

The University’s counsel called upon a 

stream of college and state officials to refute 

every word of the NAACP petition, denying 

everything from Gaines’  status as a taxpayer to 

the superiority of a University of Missouri law 

degree for practicing in the state.44 Their refu­

tation of each of Houston’s points with their 

own dubious counterpoints served to cloud the 

underlying constitutional issue of equal protec­

tion.

Hogsett then countered Houston’s applica­

tion of the ZYXWVUTSRQPONMLKJIHGFEDCBAM u rra y decision to the G a in es case. 

He noted that unlike Maryland, the state of 

Missouri had taken adequate steps to ensure 

the education of its black citizens not only by 

empowering Lincoln University to expand its 

programs upon demand but also by making a 

b o n a f id e offer of a substantial amount of

money for out-of-state scholarships.45 

Maryland’s situation was completely inappli­

cable to Missouri because Maryland, unlike 

Missouri, had no state-supported black col­

lege and only inadequate funding for the 

scholarship program. The Maryland Court 

of Appeals, furthermore, had not invalidated 

the practice of out-of-state scholarships. 

Therefore, Hogsett claimed, there was no ap­

plicable precedent.

Thus, the state’s defense was that Missouri 

had fulfilled its constitutional duties as pre­

scribed by the Fourteenth Amendment. It held 

that the provisions of the 1921 Lincoln Uni­

versity Act—the out-of-state scholarship fund 

and the intent to create a black law school— 

were an adequate response to the needs of the 

state’s black citizens. Therefore, Lloyd Gaines’ 

constitutional rights had not been denied. 

Rather, he had merely been given a different 

means to obtain his legal education than had 

white Missourians.

The Honorable Walter M. Dinwiddie of the 

Circuit Court of Boone County cut through the 

haze of points and counterpoints and pared the 

case down to two issues. At the trial’s conclu­

In 1921 Missouri passed an act mandating that Lincoln University, a black college in Jefferson City, 
create a law school that black law students could attend if  they did not choose the state’ s scholar­
ship money to attend an unsegregated out-of-state law school. Although this women’s dormitory, 
built in 1941, was comfortable, the law school never came close to being equal to the one reserved 
for whites at the University of Missouri.
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sion, Houston recalled,

the judge indicated that he was inter­

ested in just two questions: whether the 

act of 1921 establishing Lincoln 

U[niversity] expressed the state policy 

to exclude Negroes from [the] 

U[niversity] of  Missouri] taken in con­

nection with the state constitution, laws 

and uniform educational policy; and 

whether pending development of Lin­

coln University] the state scholarships 

offered equal protection under the 14th 

Amendment.46

Receiving briefs from both sides on these two 

questions, Judge Dinwiddie retired to make his 

decision. At this point, Houston assumed the 

worst. “ It is beyond expectation that the court 

will  decide in our favor,”  he wrote the NAACP 

office, “ so we had just as well get ready for the 

appeal.” 47 His prediction was correct. On July 

24, 1936, Dinwiddie dismissed their petition 

for a writ of mandamus against the university 

officials.

The case then passed onto the Missouri 

Supreme Court for review.48 This court had 

long defended the institutions of segregation, 

which it justified on the grounds of “natural 

race peculiarities”  and the “practical results”  

furnished by segregation.49 In his ruling of 

December 9,1937, Judge William  P. Frank em­

ployed Dinwiddie’s two questions as yardsticks 

for the case. As for the first question, he listed 

a long series of legislative acts dealing with the 

education of the two races. This collection of 

statutes, “couched in language too plain to be 

misunderstood,”  showed “a clear intention on 

the part of the [Missouri] legislature to sepa­

rate the white and negro races for the purposes 

of higher education.” 50 Thus the 1921 Act was 

in accord with the long-standing, though im­

plicit, establishment of segregated educational 

facilities. As for the second question, Judge 

Frank declared that “ the opportunity offered 

appellant [Gaines] for a law education in . . . 

an adjacent state is substantially equal to that 

offered to white students by the University of 

Missouri.” 51 Stating that “equality and not 

identity of school advantages is what the law 

guarantees to every citizen, white or black,”  the

Court denied Houston’s interpretation of  equal­

ity of opportunity.52 Gaines’ refusal to take 

advantage of the opportunities established by 

the state did not mean the state had not offered 

them. As to whether the ZYXWVUTSRQPONMLKJIHGFEDCBAM u rra y decision ap­

plied to Gaines’ case, the Supreme Court of 

Missouri agreed with the university’s coun­

sel.53 “ In Missouri the situation is exactly 

opposite”  that of  Maryland, because of  the “ leg­

islative declaration to establish a law school for 

negroes”  and because “ adequate provision has 

been made for the legal education of negro stu­

dents in recognized schools outside of this 

state.” 54 The court unanimously held that Mis­

souri had fulfilled  its Fourteenth Amendment 

duty to Gaines.55 The lower court’s denial of 

the mandamus writ was upheld.

Despite these setbacks, Charles Houston 

was becoming convinced that the G a in es case 

was the key to the entire NAACP legal cam­

paign. “ I firmly  believe the Missouri case is 

going to set the pace for Negro professional 

and graduate education for the next generation,”  

he wrote his co-counsel, Sidney Redmond, in 

late 1936. “We’ve got something bigger than I 

had dreamed of.” 56 Though he had earlier 

agreed with NAACP Secretary Walter White’s 

assertion that “ the University of Missouri case 

is . . . but one link in the chain,”  he now felt 

that this one suit was essential.57 The organi­

zation finally had the chance to destroy the 

southern scholarship programs, which they op­

posed “both in principle—they embodied the 

segregationist view that contact between 

blacks and whites in a segregated state was 

intolerable—and for [the] practical reasons”  

that the so-called scholarships did little to 

cover the additional expenses entailed in an 

academic “ exile.” 58 Setting aside work on simi­

lar cases in Arkansas, Oklahoma, Tennessee, 

and Maryland, Houston poured all of his en­

ergy into the G a in es lawsuit, doggedly urging 

his co-counsel to “ live, sleep and breathe this 

case.” 59 Realizing the importance of vietory, 

Houston convinced the NAACP leadership that 

additional counsel was required. With their ap­

proval, he chose one of  his former law students 

from Howard University, a young man named 

Thurgood Marshall.

Shortly after the Missouri high court ruled 

against his client, Houston submitted a motion
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for rehearing, setting forth his argument as to 

why the United States Supreme Court should 

review the case. Rehashing his assertions be­

fore the Missouri courts, Houston still focused 

on the inequality of educational opportunity 

furnished by the state. “ If  any comparison”  

between the academic avenues offered to whites 

and blacks “ is to be made, it must be on the 

basis of what the state does” and not on the 

basis of what the state could theoretically do.60 

Then Houston made one additional point. The 

state had held that the construction of a black 

law school was not warranted by Gaines’ ap­

plication alone and therefore the state, in keep­

ing with the theory of “ equality not identity”  

of opportunity, could decide that an out-of-state 

scholarship was its only responsibility to 

Gaines. Houston disagreed, arguing that 

Gaines’ “ constitutional rights are individual..

. and cannot be made to depend on how many 

or how few Negroes apply to the state for a 

legal education.” 61

In support of this notion of individual civil  

rights, Houston dusted off  the 1914 Supreme 

Court ruling in ZYXWVUTSRQPONMLKJIHGFEDCBAM cC a b e v . A tch iso n , T o p eka &  

S a n ta F e R a ilro a d .6 2 The case dealt with an 

Oklahoma law that sanctioned the denial of 

first-class sleeping and dining cars for blacks 

on the grounds that the demand for such items 

was not substantial. The 5-4 opinion of the 

court invalidated the law because “ [i]t  makes 

the constitutional right depend upon the num­

ber of persons who may be discriminated 

against, whereas the essence of the constitu­

tional right is that it is a personal one.” 63

Houston may have noted with pleasure that 

the author of this precedent64 was none other 

than Charles Evans Hughes, then an Associate 

Justice, but by the time of G a in es Chief Jus­

tice of  the United States.65 What Houston could 

not have fully  grasped was Hughes’ private 

outrage over the issue. In a private memo to 

Oliver Wendell Holmes, Jr., Hughes had de­

nounced the Oklahoma law as “a bald, wholly 

unjustified discrimination against a passenger 

solely on account of race.” 66 However, this 

much must have been clear to the NAACP le­

gal team: the M cC a b e ruling held that “ if  a n y 

black was denied a ‘ facility or convenience’ 

available to others, the Constitution was vio­

lated.” 67 Calling upon Hughes’ own opinion

to invalidate the practice of out-of-state schol­

arships, Charles Houston hoped to win the 

Chief Justice over to his side.

The attorney searched for more allies on 

the Bench, but was not entirely sure where he 

could find them. To what must have been his 

delight, in the two years it  had taken his case to 

make its way through the lower courts, two of 

the conservative “Four Horsemen”  had retired 

from the Court. After two and a half decades 

of dogmatic conservatism, the seventy-eight- 

year-old Willis  Van Devanter left the Bench in 

1937 to be replaced by Senator Hugo L. Black. 

A  few months after Black was sworn in, George 

Sutherland also stepped aside. His replacement 

was FDR’s former Solicitor General Stanley F. 

Reed.68

Both Black and Reed were ardent New 

Dealers, but they were also Southern whites. 

It was impossible for the NAACP attorneys to 

know in 1938 whether Van Devanter and 

Sutherland had merely been replaced by men 

with views just as conservative when it came 

to civil  rights. What they did know of the two 

Justices’ racial views could hardly have made 

them optimistic. Reed was perhaps a racial 

moderate, at least by the segregationist stan­

dards of his native Kentucky. But as the 

NAACP knew only too well, Black had once 

belonged to an Alabama chapter of  the Ku Klux  

Kian. Rumors of the Senator’s ties to the KKK  

had created quite a stir after Black’s nomina­

tion to the High Court, so much so that a popu­

lar joke made the rounds in Washington: “Hugo 

won’t have to buy a robe; he can dye his white 

one black.” 69 Seeing the issue as no laughing 

matter, the NAACP urged the members of the 

Senate to explore their colleague’s racial views. 

Because no evidence to corroborate the charges 

surfaced until after Black’s confirmation, their 

crusade failed.70 As the G a in es lawsuit arrived 

at the Supreme Court, African-American ac­

tivists remained wary of the jurist they felt had 

eluded them once before. “ We hope that the 

Association will  win this case for the benefit 

of colored Americans,” one editor wrote the 

NAACP’s Roy Wilkins, before adding acidly 

that “ [i]t  will  be interesting to observe the po­

sition Justice K.K.K. Black will  take.” 71

Charles Houston’s already cloudy under­

standing of the Supreme Court became further
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muddied when Benjamin N. Cardozo passed 

away in the summer of 1938. Justice Cardozo, 

as Houston well knew, had struck down a piece 

of segregationist sleight-of-hand—similar to 

that presented by Missouri in the ZYXWVUTSRQPONMLKJIHGFEDCBAG a in es case—  

in N ixo n v . C o n d o n (1932), when he denied the 

constitutionality of Texas’s “unofficial”  white 

primary.72 His absence from the Bench de­

prived the NAACP attorneys of a likely ally.

As the Supreme Court gathered in Novem­

ber to hear the arguments on M isso u r i ex re l. 

G a in es v . C a n a d a , there were only eight sit­

ting Justices. The NAACP felt it could expect 

the support of the moderate-liberal bloc of 

Chief Justice Hughes, Harlan Fiske Stone, and 

Louis D. Brandeis and the opposition of the 

two remaining archconservatives, James C. 

McReynolds and Pierce Butler. Owen J. Rob­

erts, the unpredictable moderate-conservative, 

might go either way. As for Black and Reed, 

their stance on civil  rights was anyone’s guess. 

G a in es would be their first test.73

Still uncertain of the reception he would 

receive before this restructured Court, Hous­

ton opened his argument on November 9,1938. 

A  journalist present in the courtroom described 

Houston’s presentation as “dignified and re­

strained, but with an undercurrent of emo­

tion, ... heard by the bench with closest atten­

tion, and virtually without interruption.” 74 The 

NAACP attorney began by repeating the two 

main points he had set before the Missouri 

lower courts. First, Missouri had denied Gaines 

the equal protection dictated by the Fourteenth 

Amendment by refusing to admit him to the 

University of  Missouri law school solely on the 

grounds of his race.75 Second, the opportuni­

ties for a legal education that were given to 

Gaines, the out-of-state scholarships and the 

intent to expand Lincoln University, were not 

substantially equal to the opportunities pro­

vided whites.76 Then Houston added a new 

wrinkle. He claimed that the burden of proof 

fell on the state to show that it had carried out 

its obligation to Gaines as prescribed by the 

Fourteenth Amendment. Houston maintained 

that in the previous trials the state had not suf­

ficiently proven it  had fulfilled  its constitutional 

duty.77 Therefore, he argued, the Court must 

furnish Gaines with a writ of  mandamus against 

the University.

The only difficulty  Houston faced during 

the course of his argument was Justice 

McReynolds. A product of the Old South, 

McReynolds frequently displayed a racist 

streak and continuously voiced his “ segre­

gationist thinking”  on the Bench.78 The can­

tankerous jurist had once broadly described Af ­

rican-Americans as

ignorant, superstitious, immoral, and 

with but small capacity for radical im­

provement. They are improvident, lazy, 

and easily imposed upon by designing 

men. They have a low order of intel­

lect, learn with difficulty, and appar­

ently make small use of what attain­

ments they have acquired.79

Charles Houston, despite his exquisite style 

and formidable credentials,80 was in the 

Justice’s view nothing more than an official at 

what he more than once described as the 

capital’s “nigger university.” 81 McReynolds, 

Chief Justice Taft once noted, seemed to take 

delight in others’ discomfort.82 As if  to prove 

this point, the Justice turned his back on Hous­

ton during the attorney’s oral argument and 

stared petulantly at the rear wall of the court­

room.83 Later, he suddenly stood and walked 

out of the room.84 Little wonder that Harold 

Laski once remarked that “McReynolds and the 

theory of a beneficent deity are quite incom­

patible.” 85

As rough as the going was for Houston, the 

University’s attorneys had an even rougher time 

before the Bench. Their argument rested on 

the same two points that had swept them to easy 

victories in the Missouri courts: that Gaines had 

never availed himself of the state’s offerings 

for a legal education to blacks and, therefore, 

the state had not violated his Fourteenth 

Amendment rights in denying him entry to the 

University of Missouri law school. Claiming 

that an individual could not dictate how the state 

must provide equal protection, the University 

counsel argued that University officials had 

acted properly by barring Gaines from attend­

ing the white college.86

Unlike the Missouri judges, the Justices of 

the Supreme Court were unwilling to let the 

state’s assertions go unchallenged. At virtu-
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Young attorney Thurgood Marshall (left) read aloud to Charles Houston (right) as they worked on legal strategy 
for Donald Caines Murray in his suit against the University of Maryland in 1935. In ZYXWVUTSRQPONMLKJIHGFEDCBAM u rra y v . M a ry la n d , that 

state’s Court of Appeals struck down Maryland’s out-of-state scholarship program, a ruse by which the segrega­
tionist state could claim it had fulfilled its responsibility to its undesirable citizens by “ awarding”  them small 
sums in return for their promise to seek their education elsewhere.

ally every turn, one or another member of the 

Bench interrupted the University’s counsel to 

challenge its conclusions. Early in the state’s 

presentation, Fred Williams asserted that the 

Missouri statutes made it mandatory for Lin­

coln University to establish a law school as soon 

as an applicant requested it. Justice Roberts 

protested the use of the word “ mandatory”  be­

cause of the state’s frequent use of its other al­

ternative, the out-of-state scholarships.87 Chief 

Justice Hughes agreed with his colleague, ask­

ing why, if  the statute was indeed “mandatory,”  

the Missouri Supreme Court did “ not order 

forthwith that Lincoln establish a law 

school?” 88 In an ensuing series of objections, 

Hughes repeatedly countered Williams’ asser­

tions that Lincoln was a viable educational op­

portunity for blacks.

Stymied in their defense of Lincoln

University’s capability to provide a legal edu­

cation for blacks, the state’s attorneys tried to 

show that Missouri’s duties were fulfilled  by 

the out-of-state scholarship fund.89 Here again, 

the Justices jumped in. “ How can you say,”  

Hughes asked incredulously, “ that Negroes 

have equal educational opportunities in Mis­

souri, when they are compelled to leave their 

own state to find such equality of professional 

training in other states?”  Williams replied that 

blacks actually had an advantage over whites, 

in that the scholarships gave them access to 

$ 150 more than whites got at the University of 

Missouri. This was too much for Justice Black: 

“Do you mean to suggest that a pecuniary pay­

ment would be adequate compensation for loss 

of civil  rights?” 90

Williams was on the ropes. When the at­

torney tried to regain his footing by declaring
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as a nondebatable issue “ the constitutional right 

of a state to segregate the white and black races 

in educational institutions,”  Justice Stone in­

terrupted, reminding him: “ That is the law in 

some states. But there is also a national point 

of view, which is opposed to racial discrimina­

tion.” 91 Later, Justice Brandeis pointedly asked 

whether there was any state law that explicitly 

barred blacks from attending the University of 

Missouri. The answer was no.92 Despite the 

Justices’ prolonged attack on their argument, 

the University’s counsel insisted that the state 

had obviously met its constitutional duty and, 
therefore, the ZYXWVUTSRQPONMLKJIHGFEDCBAG a in es case did not even merit 

the Supreme Court’s attention.93 The Court felt 

differently and, on December 12,1938, told the 

nation why.

Chief Justice Hughes, writing for the six- 

man majority, flatly rejected the arguments of 

the University’s attorneys. First, Hughes 

brushed aside their claim that the provisions of 

the 1921 Lincoln University Act were an ad­

equate fulfillment of the state’s equal protec­

tion duty.94 The state’s intent to establish a black 

law school, “commendable as is that action,”  

could not be viewed as a concrete educational 

opportunity.95 Because “ the policy of estab­

lishing a law school at Lincoln University has 

not yet ripened into an actual establishment, 

and it cannot be said that a mere declaration of 

purpose, still unfulfilled, is enough,”  Missouri 

had not satisfactorily fulfilled  the state’s Four­

teenth Amendment duty.96

Next, the Chief Justice turned to Missouri’s 

other ruse, the out-of-state scholarship fund. 

As Charles Houston had hoped, Hughes hark­

ened back to M u rra y v. M a ry la n d , in which 

a similar “provision for scholarships to en­

able negroes to attend colleges outside the state 

... was found to be inadequate”  by the Mary­

land Court of  Appeals.97 He recalled the Mis­

souri Supreme Court’s logic in dismissing the 

Maryland decision as a precedent: namely, that 

Missouri’s situation was different because of 

its stated intent to establish a law school for 

blacks and its b o n a f id e offer of substantial 

scholarship awards.98 The first of these dif­

ferences Hughes had already discounted. In 

dealing with the second, the Chief Justice enu­

merated a long series of arguments both for and 

against the state court’s line of reasoning.

But Hughes ultimately disagreed with the 

Missouri Supreme Court’s decision on the ap­

plicability of  M u rra y v. M a ry la n d . He brushed 

aside Missouri’s scholarship defense, noting 

that the opportunities furnished by other states 

were “beside the point:”

The basic consideration is not as to what 

sort of opportunities other States pro­

vide, or whether they are as good as 

those in Missouri, but as to what op­

portunities Missouri itself furnishes to 

white students and denies to negroes 

solely upon the grounds of color. . . .

By the operation of  the laws of Missouri 

a privilege has been created for white 

law students which is denied to negroes 

for reason of  their race. The white resi­

dent is afforded legal education within 

the State; the negro resident having the 

same qualifications is refused it there 

and must go outside the State to obtain 

it. That is a denial of the equality of 

legal right to the enjoyment of  the privi­

lege which the state has set up, and the 

provision for the payment of  tuition fees 

in another State does not remove the dis­

crimination.99

The state must provide equally for its citizens 

within its borders. The lack of substantial de­

mand did not excuse the discrimination.100 

“ [Pjetitioner’s right was a personal one,”  the 

Chief Justice asserted. “ It  was as an individual 

that he was entitled to the equal protection of 

the laws, and the State was bound to furnish 

him within its borders facilities for legal edu­

cation.” 101 Here, as Houston had hoped, 

Hughes called upon the precedent he had cre­

ated in the M cC a b e ruling, using it  for the first 

time as a binding constitutional duty.102 The 

Chief Justice resurrected his twenty-four-year- 

old point that a constitutional right could not 

be made to ‘“ depend upon the number of per­

sons who may be discriminated against’ .” Re­

versing the lower courts, Hughes ruled that, “ in 

the absence of other . . . proper provision for 

his legal training within the State,”  Gaines must 

be admitted to the law school of  the University 

of Missouri.103

McReynolds, who “easily held first honors
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in acidity”  among the Supreme Court Justices, 

penned a predictably vitriolic dissent.104 He 

thoroughly mocked Gaines’  professed desire to 

study law. But “ if  perchance that is the thing 

really desired,”  McReynolds held that Missouri 

had more than fulfilled  its constitutional duty 

to Gaines.105 The Justice had long viewed the 

matters of public education as his specialized 

area of competence and lamented his Brethren’s 

ignorance of the “ grave difficulties of the situ­

ation.” 106 McReynolds felt that Missouri had 

made a “ fair effort”  to deal with such a “diffi ­

cult and highly practical” dilemma.107 He 

balked at overturning the established policies 

of the state and the University.108 To “break 

down the settled practice concerning separate 

schools,”  he warned, would only serve to “dam­

nify  both races.” 109

Justice Butler also clashed with the six-man 

majority. A  jurist who “ took a special interest 

in higher education, being especially vigilant 

against academic liberals,”  Butler was wary of 

any steps toward the integration of public 

schools.110 He thought that “Missouri should 

continue to handle the ‘delicate’ issue as it  had 

in the past.” 111 To the surprise of no one, the 

Justice once known by educators at the Uni­

versity of Minnesota as “Bully”  Butler sided 

with McReynolds in the bitter dissent.112

Few commentaries on the decision backed 

McReynolds and Butler.113 Not even white 

Southerners, whose institutions were seemingly 

at stake, supported the dissent blindly. Virginius 

Dabney, a prominent liberal and the editor of a 

Richmond newspaper, voiced the impressions 

of many other Southern liberal whites in an 

article for ZYXWVUTSRQPONMLKJIHGFEDCBAT h e N ew Y o rk T im es.114 He described 

the G a in es decision as a “notice to all the 

Southern States that they must make far-reach­

ing adjustments.” Dabney painted a picture of 

“ severely jolted” Southerners deliberating in 

“hurried conferences”  over how to bolster their 

provisions for black higher education, which 

were “practically non-existent”  in some areas 

and “ entirely lacking”  in others.115 While ap­

plauding the decision, Dabney grimly warned 

that the recalcitrance of Southern states could 

mean that “ the practical effect of the court’s 

ruling upon them might be virtually nil.” 116

Very few Southerners, however, joined 

Dabney in cheering the ruling; most rallied to

the conservative Justices’ defense. For ex­

ample, a piece in the G eo rg ia B a r Jo u rn a l 

chided the majority for striking down the schol­

arship program, which it glorified as “ an ef­

fort to harmonize the right to equal protection 

with the segregation of  the races in education.”  

Contrasting the stands taken by Hughes and 

McReynolds, the note concluded that the “opin­

ion of the dissenting justices seems to be the 

better view as a fair effort to solve a difficult  

problem.” 117

These Southern comments could have been 

expected, but the more widespread outburst 

coming from the North was somewhat puz­

zling. A  piece in the G eo rg e to w n L a w  Jo u rn a l 

assumed an almost petulant tone in noting that, 

because of G a in es, “ it appears that when the 

state offers educational facilities, even if  of a 

professional nature, nothing short of substan­

tial equality for all students, regardless of color, 

will  satisfy the requirements of the Fourteenth 

Amendment.” 118 A  more vitriolic  note in the 

F o rd h a m L a w R ev iew mocked the majority’s 

conclusions about the unconstitutionality of  the 

scholarship practice: “Their decision is rooted 

deeply in a view of the Union as a collection of 

strange countries. It seems concerned with 

some mythical impregnability of state borders.”  

The comment held that the position of the two 

dissenting Justices was “ a fair one.” 119 Simi­

larly, a note in the T em p le L a w Q u a rte r ly ap­

plauded the dissenters for understanding that 

“ [ejthnological problems are but rarely solved 

by legal fiat.”  The author dourly predicted that 

“he whom the legislature cannot prevent from 

studying law at a state institution may well find 

himself in the first year’s casualty list.” 120

Most scholarly reviews, however, praised 

the majority’s decision. A  note in the G eo rg e 

W a sh in g to n L a w  R ev iew , for instance, heralded 

the Supreme Court’s newfound “ determination 

to prevent discrimination, however camou­

flaged or sugar-coated.” 121 A  comment in the 

N a tio n a l B a r Jo u rn a l praised the “ sound and 

realistic attitude [which] eloquently reveals the 

spirit of our Supreme Court.” 122 A  note in the 

H a rva rd L a w R ev iew admired the Court for 

having “not only squarely applied its dicta on 

equality of treatment [as set up in P lessy v . 

F erg u so n ] but also set a fairly  rigid standard of 

equality.” 123 The M ich ig a n L a w  R ev iew’s com­
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ment summed up the attitude of many: “ the 

decision of the majority is not only logical but 

commendable as well.” 124

The remaining academic critiques tended 

to highlight the decision’s likely impact. A  

comment in the ZYXWVUTSRQPONMLKJIHGFEDCBAU n ivers ity o f C h ica g o L a w 

R ev iew noted that three distinct courses of ac­

tion were open to the state: the abolition of 

white professional schools, the admission of 

black students to those same schools, or the 

construction of separate higher institutions. 

“Of the three courses the first has been dis­

missed as an improper solution,”  the journal 

observed. “Rather than comply with the sec­

ond, it is likely that the states will  seek to ex­

tend segregation to the professional schools.” 125

The state of Missouri quickly fulfilled  the 

expectation. Segregationists immediately in­

troduced a plan for the construction of a bare- 

bones law school for blacks.126 “Although the 

state could ill  afford to spend considerable 

funds on Lincoln [University] in those depres­

sion days,” one author notes, “ the legislators 

decided to pay the price of prejudice” and 

quickly approved funding.127 Despite the pro­

testations of Missouri blacks over the blatant 

inadequacies of the plan, the state plowed 

ahead, soon opening a Jim Crow school in a 

lower-class district of St. Louis.128 “The ‘cam­

pus’  was an ancient building—former site of a 

hair tonic factory and a cosmetics school—part 

of which houses a hotel and a movie theater,”  

N ew sw eek reported. “As the first [students] 

enrolled, the theater’s sound amplifier echoed 

through the classrooms.” 129

The NAACP declared the Jim Crow 

“ school”  a farce and quickly filed a suit against 

the state, denying that the black law school was 

in any way equal to the University of  Missouri’s. 

“ If  Missouri thinks it is going to get away with 

this makeshift arrangement, it is in for a rude 

awakening,”  Walter White warned.130 Backed 

by the Supreme Court ruling in G a in es, the at­

torneys were becoming more and more con­

vinced that they could finally break the color 

line at the Missouri law school. “ I went in [to 

the] court fully  convinced that we were simply 

to go thr[o]u[gh] the motions, that the court’s 

mind had already been made up and it was 

just a question of the formalities of a hear­

ing to make things look regular,” Houston

wrote shortly after the trial began. “During the 

course of the argument my opinion changed 

sufficiently to believe we have an open chance 

to get the court to order the writ issued” for 

Gaines’  admission to the University of  Missouri 

law school, on the grounds that the sham school 

was not truly “ equal.” 131

If  the NAACP could secure this victory, it 

would be able to force segregationists to live 

up to their own rhetoric of “ separate but equal”  

and expend enormous amounts to make Jim 

Crow graduate and professional schools every 

bit as good as their white counterparts. “ I  told 

[the University of Missouri lawyers] that we 

were opposed to segregation, but that if  segre­

gation were forced on us we wanted to make it 

serve our purposes as far as possible and to 

make it ultimately defeat itself,”  Houston 

noted.132 They would make segregated educa­

tion a luxury too costly for the state of Mis­

souri to keep.

Through this one case, the NAACP had the 

opportunity to bring down the entire system of 

segregation. “After seventy years of fighting 

to get issues involving our fundamental rights 

as American citizens determined favorably by 

the U.S. Supreme Court, we can now stand upon 

several recently constructed peaks, from which 

we can get a new vista of hope for the future,”  

Houston remarked.133 Just as convinced that 

the final victory was at hand but somewhat less 

prone to flowery phrasing, Thurgood Marshall 

said the feelings of the NAACP could “ be 

summed up in the words of the master, Joe 

Louis: ‘ I glad I winned.’” 134

Confident that they had within their grasp 

an even greater victory against educational seg­

regation, the NAACP lawyers sought to take 

their case the final step of  the way. To advance 

the case, as Marshall noted, the team merely 

needed their plaintiff to “present himself as a 

matter of  record”  at the Missouri law school.135 

Charles Houston agreed with Marshall and 

urged their co-counsel Sidney Redmond “ to get 

ahold of Gaines and get him in the mood of 

pushing through.” 136 Reviewing the success 

they had experienced before the Supreme Court 

and noting with considerable understatement 

that “ Lloyd Gaines has not sacrificed three 

years of his life in vain,”  Houston felt sure that 

the young man would carry the case this small
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final step.137 There was just one problem—he 

had vanished.

No one had heard from Lloyd Gaines in 

over a year. After spending some time study­

ing at the University of Michigan with funds 

raised through the NAACP, he drifted away 

from the organization.138 His family, too, was 

unaware of his whereabouts and went so far as 

to hire a private investigator to find him.139 A  

former classmate spoke of receiving a card 

from Gaines, postmarked in Mexico, stating 

that he was having “a jolly  time on the Two 

Thousand Dollars he had been given to leave 

the country,” but then recanted his story.140 

Others believed he had been kidnapped or even 

killed by Missouri whites. No one knew for 

sure. “ Rumor has had Gaines working in an 

institution in Illinois, spending money like a 

sailor in Vera Cruz, and teaching under a false 

name in Chase City, Virginia,” a bewildered 

Charles Houston noted. “ We have tried to 

verify these clues but they have all evapo­

rated.” 141

Even after an exhaustive search by friends, 

family, and the NAACP, Lloyd Gaines was 

never found. “ Since we cannot find Gaines we 

cannot go on,”  Houston lamented.142 Without 

their plaintiff, the NAACP lawyers had no 

choice but to drop their suit against the state’s 

sham law school and thus abandon what prom­

ised to be an even larger victory against educa­

tional segregation in general. The attorneys 

were understandably disheartened. “ I remem­

ber ZYXWVUTSRQPONMLKJIHGFEDCBAG a in es as one of our greatest victories,”  

Thurgood Marshall noted some six decades 

later, “but I have never lost the pain of having 

so many people spend so much time and money 

on him, only to have him disappear. The 

sonofabitch just never ever contacted us 

again.” 143

The NAACP could have significantly upped 

its legal timetable by securing the loose ends 

of the Missouri case. Because of Gaines’ dis­

appearance, however, the organization’s law­

yers had to wait twelve years before they could 

again bring the attack against unequal segre­

gated facilities before the Supreme Court. The 

issue would finally  be raised in S w ea tt v . P a in te r 

(1950), when Heman Marion Sweatt chal­

lenged the equality of a similar Jim Crow “ law

school”  in Texas. While still upholding the 

doctrine of segregation, the Vinson Court em­

ployed in the S w ea tt decision a broader inter­

pretation of equality to assert, in effect, that 

separate-but-equal institutions had to be 

tru ly equal.144 Whether the Hughes Court 

would have gone that far in deciding the 

matter is, of course, speculation. Without 

Lloyd Gaines, the NAACP never had the 

chance to find out.

Despite its somewhat unsatisfactory end­

ing, the G a in es case was a tremendous mile­

stone on the road to desegregation. As the first 

Supreme Court decision to strike down a state’s 

program for school segregation, it signaled a 

new era of  federal judicial oversight in the realm 

of race relations. No longer would states be 

given free rein in their implementation of ra­

cial policies. Whereas earlier courts had let 

states trample the spirit of  “ separate-but-equal”  

as long as they paid lip  service to the ideal, the 

Hughes Court demanded that their actions be 

aligned more closely to the letter of that law. 

Seriously undermining the twisted notion of 

“ equality”  as manifest in most forms of state- 

sanctioned segregation, the G a in es decision 

also marked the beginning of the end of those 

same systems of discrimination.145

“ Our highest tribunal has placed us in clear 

sight of the promised land of equality in edu­

cation, the foundation of all other democratic 

equalities,” a jubilant Charles Houston ex­

claimed after the Court handed down the land­

mark decision.146 Much like the biblical seeker 

of the promised land, Houston would not live 

to witness the realization of his dream. In his 

stead, others would secure the end of legally 

sanctioned segregation through the B ro w n de­

cision. The skilled labor that he performed in 

the G a in es case, however, was an essential, ini­

tial step toward that ultimate victory. Before 

the highest court in the nation, Charles Hous­

ton had secured the first breach in the seem­

ingly impenetrable walls of segregation. The 

battle was far from over, but through the gap­

ing hole he had carved out, the promised land 

was indeed within clear sight.

Note: T h e a u th o r w ish es to th a n k R ich a rd 

P o len b erg a n d R o b er t L . H a rr is  fo r  th e ir a s­
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o f  th is a r tic le .
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While perusing the law section of a used 

bookstore recently, I was pleased to find for 

only thirty dollars a somewhat worn, but 

handsomely bound copy of Albert Beveridge’s 

classic four-volume The L ife  of John  M arshall.  

Having intended for some time to read this 

Pulitzer Prize-winning biography, I eagerly 

snatched it up, pausing only briefly to 

consider a $250.00 set that had been 

autographed by the author. I  was interested to 

see how this masterpiece had stood the test of 

time since 1916, when the first two volumes 

were published, particularly in light of a 

number of new books about Marshall1 and a 

renewed interest in judicial biography gener­

ally.2

I was not disappointed. Although no one 

is likely  to mistake Beveridge’s work for any of 

the books on the current bestseller list, given 

its often dated prose style and weighty subject 

matter, it  nonetheless holds up well from both a 

literary and historical point of view. The

author offers a rich and engaging descrip­

tion of Marshall’s life, legal opinions, and 

impact, as well as the formative historical 

period in which Marshall lived, capturing 

fully  the frequent overlap of law, politics, 

and history.

This approach is no doubt a direct 

consequence of Beveridge’s background 

which, as a former U. S. Senator, is anything but 

traditional for a biographer. As one reviewer 

noted, “ it is encouraging to learn that an ex- 

Senator of  the United States has the ability and 

the inclination to give several years to the 

preparation of so careful a piece of historical 

scholarship.” 3 Another reviewer, citing the 

uniqueness of such a “public man of Mr. 

Beveridge’s eminence”  turning “historian and 

man of letters,” compared the book to 

President Theodore Roosevelt’s “Winning of 

the West.” 4 And Roosevelt himself, in 

reviewing favorably his political supporter’s 

work, wrote:
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President Theodore Roosevelt (above) praised Albert Beveridge upon publication of his biography 
of Chief Justice John Marshall in 1916. “ During his brilliant service of twelve years in the United 
States Senate” gushed Roosevelt, “ he championed with fidelity all the honorable causes for which 
Marshall and his fellow-Federalists stood a century before.”

Mr. Beveridge is peculiarly fitted to 

write the biography of the great 

Nationalist Chief Justice. He has 

himself played a distinguished part in 

our political life, and during his brilliant 

service of twelve years in the United 

States Senate he championed with 

fidelity all the honorable causes for 

which Marshall and his fellow-Federal­

ists stood a century before[.]5

Albert Jeremiah Beveridge’s passion for 

politics, law, and government began early in 

life. Bom in 1862 in an old fashioned 

farmhouse in rural Ohio, he quickly demon­

strated an interest in political oratory, at a 

young age attending Republican debating 

society meetings.6 He also began to hone his 

own speaking skills, and as a college student 

at Asbury (later DePauw) University in 

Indiana, he was a champion debater and 

orator, so eloquent that a Republican party

leader enlisted his skills in the 1884 presiden­

tial campaign of  James G. Blaine.7

After graduating from college Beveridge 

gravitated to the study of law, and in 1886 

began practicing in Indiana. His reputation for 

political oratory continued to grow, and ten 

years later, at the age of thirty six, his fellow 

Hoosiers sent him to the Senate. He was one 

of the Progressive Republicans, and a strong 

supporter of President Teddy Roosevelt, 

supporting an agenda of labor reforms and 

imperialism.8 After two terms in which he 

made a mark as a first-rate orator, Beveridge 

lost his bid for a third term in 1911. He stayed 

active in organized politics, including 

Roosevelt’s Bull Moose Party, and in 1922 

mounted an unsuccessful primary challenge 

to the Republican Senator Harry S. New. He 

never again held elective office, instead 

beginning a new career as an historian and 

biographer.

Beveridge was first exposed to Marshall
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during his legal studies. From the beginning, 

he felt that Marshall’s nationalist opinions 

mirrored his own Anglo-Saxon nationalist 

political philosophy, and when he learned that 

no “adequate biography” had been written 

about Marshall he began to consider undertak­

ing such a project.9 The loss of his Senate seat 

afforded him the time to begin the undertaking, 

which he did in 1913, with little training or 

background in historical or biographical 

writing. As his biographer noted, Beveridge 

“had no more idea of the methods and 

obligations of historical scholarship than the 

average casual reader.” 10

One thing he did understand was that there 

was an absence of a quality history of  Marshall 

—precisely at a time when Marshall’ s 

reputation and nationalist philosophy were 

being celebrated. Since Marshall’s death in 

1835, few authors had attempted to write any 

extended treatments of the great Chief 

Justice’s life and career. Some of them, like 

Harvard Professor James Bradley Thayer’s 

slim volume (an expansion of a speech and 

magazine article by the author), were intended 

to appeal primarily to the lay public, so much 

so that the author encourages the reader to 

skip over the chapter on the Marshall Court’s 

decisions if  he or she is so inclined.10 Other 

works, like Justice Joseph P. Story’s “Dis­

course on John Marshall,”  offer a fascinating 

historical log, but still are only a celebration in 

the form of a memoir.11

Beveridge’s study was more ambitious, 

detailed, and scholarly than any of  these earlier 

efforts. Not only did it cover Marshall the 

Chief Justice, but also Marshall the soldier, the 

diplomat, and the legislator. It was a study of 

history, not simply biography, intended for the 

scholar as much as for the general public.

From its initial publication, the book 

received high praise. ZYXWVUTSRQPONMLKJIHGFEDCBAT h e N ew Y o rk T im es 

acknowledged its “ instant classic”  status in a 

1920 review of  the second two volumes, noting 

that:

the two preceding volumes . . . [have] 

already taken [their] place among the 

world’s great biographies.... The most 

painstaking research is shown on 

every page; yet the story is told with

such clearness and brilliance that the 

biography has all the color, quality, 

and interest of a great historical 

romance. . . . [Beveridge] has set a 

high mark for future biographers; he 

has produced a historical work of the 

highest order.13

A1921 review in ih z A m er ica n L a w  R ev iew 

concluded similarly: “Beveridge has devoted 

deep study and research in bringing together 

his data and has produced a work which will  

rank with the great biographers of  this country.

... [The biography] should be rated along with 

that of Boswell’s ‘Johnson’—and so it will  be 

when judged by those possessing ‘ the wise 

and judicious temper and the generous, 

appreciative judgement that are the marks of 

really great historical writings. ’ ... The work is 

not alone a great biography but is also a 

contribution to our historical literature of 

Revolutionary days and the generation 

following.” 13

Indeed, what gives The L ife of John 

M arshall  its landmark quality is not just that it 

is good biography, but entertaining and 

gripping historical writing. ” In reading the 

early volumes about Marshall’s role as a 

soldier in General Washington’s army (the 

formative event in his life) one might even 

forget that the book is a biography at all. 

Beveridge’s descriptions of the battles for 

independence and his depiction of the sad 

state of affairs of Washington’s army, 

including a great deal of Washington’s own 

language from letters and speeches, are 

compelling and dramatic. They reveal the long 

odds of the American victory over the British, 

while capturing the passions and politics of 

that time in succinct and moving prose that still 

resonates today.

Sick, ill-fed, dirty, and ragged, but with 

a steady nucleus of regular troops as 

devoted to their great commander as 

they were disgusted with the hybrid 

arrangement between the States and 

Congress, Washington’s army worried 

along,15

Not surprisingly, in light of both
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Albert Jeremiah Beveridge (1862-1927) was elected to the Senate from Indiana at age thirty six. He 
supported Roosevelt’s reforms, and when he lost his bid for a third term in 1911 became a supporter 
of the Bull Moose Party. After an unsuccessful primary challenge in 1922, Beveridge turned to 

writing history.

Beveridge’s interest and Marshall’s influence, 

a central focus of the book is the political and 

constitutional battles that led to the creation of 

our national government. Beveridge gives the 

reader a dramatic accounting of the debate in 

the Virginia Convention for the adoption of  the 

U.S. Constitution to which Marshall was a 

delegate. And his excellent and detailed 

descriptions of the debates concerning repeal 

of the 1789 Judiciary Act and the Republican 

attacks on Federal judges have renewed 

resonance today with the increase in political 

attacks on judges and the apparent lapse in 

understanding of the principle of judicial 

independence. This section of the book 

remains, as one reviewer wrote at the time “ a 

chapter that holds the reader spellbound, if  he 

cares at all for American history and politics.” 16

None of which is to say that Beveridge’s 

extensive exposition on individual subjects is

flawless—or at times even necessary. For 

instance, he spends more than 250 pages 

discussing the conspiracy trial of Aaron Burr, 

a dramatic and important piece of history, but 

one in which the passage of time and the 

opportunity for historical hindsight probably 

would alter the attention given this particular 

subject. And his zeal for impassioned writing 

often leads to unusual phraseology. On one 

occasion, for instance, he makes the unique 

analogy that Bushrod Washington (the 

nephew of the first President, an Associate 

Justice, and a friend of Marshall) “had no more 

political acumen than a turtle.” 17

Ultimately, however, Beveridge’s work 

must be evaluated as a biography, and its story 

must rise or fall with the subject. An essential 

part of good biography—judicial or other­

wise— is having a subject worthy of the 

attention and time spent on it—both by the
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author and the reader. In this, Beveridge had 

the pleasure and privilege of studying the life 

of one of the most dramatic and important 

individuals in American history—a man who 

was not only Chief Justice of  the United States 

for longer than any other, but a Congressman, 

an influential member of  the Virginia Constitu­

tional Convention, an international diplomat, a 

Secretary of State, and a trusted advisor of 

Presidents and party leaders.

Beveridge makes the most of this life, and 

while he is clearly in Marshall’s comer on 

policy issues, he is careful to maintain a certain 
level of scholarship in reaching his conclu­

sions. His premise for his study is stated in the 

preface of Volume I:

The work of John Marshall has been of 

supreme importance in the develop­

ment of the American Nation, and its 

influence grows as time passes. Less is 

known of Marshall, however, than of 

any of the great Americans. Indeed, so 

little has been written of his personal 

life, and such exalted, if vague, 

encomium has been paid him, that, 

even to the legal profession, he has 

become a kind of mythical being, 

endowed with virtues and wisdom not 

of this earth.

He appears to us as a gigantic figure 

looming, indistinctly, out of the mists 

of the past, impressive yet lacking 

vitality, and seemingly without any of 

those qualities that make historic 

personages intelligible to a living  world 
oflivingmen. Yet no man in our history 

was more intensely human than John 

Marshall.18

Beveridge captures and records this 

humanity and uses—more than any prior or 

subsequent biography of Marshall—the words 

of Marshall and his contemporaries in doing 

so. A  vast assortment of historical papers and 

documents facilitate his telling of the story, 

and even with eight subsequent decades of 

historical research, his resources are largely 

complete. While Beveridge certainly would 

have benefited from the compilation of

Marshall Papers being done at the College of 

William and Mary,19 for instance, the addi­

tional documents identified and compiled in 

that project would not necessarily have made 

his biography more insightful.

What is most remarkable when comparing 

Beveridge’s work with subsequent biogra­

phies is how similar in structure and style they 

are after accounting for the passage of time. 

The two most significant (discounting studies 

that focused on individual opinions or 

particular aspects of Marshall’s legal philoso­

phy) are Leonard Baker’s massive 1974 work20 

and Jean Edward Smith’s wonderful recent 

biography of Marshall.21 Although neither of 

these books can match Beveridge’s detailed 

discussion of the revolutionary period, both 

do somewhat better in explaining the impact of 

Marshall’s opinions as well as placing them in 

political and historical context, in part because 

they had fifty  and seventy-five years more 

extrapolation of those opinions to consider. 

Smith’s book, in particular, captures the 

personal, historical, and political framework for 

these cases.
It is in discussing these cases, as well as 

the related and broader political struggles over 

national power that were taking place, that The 

Life of John M arshall reveals its greatest 

failing— its persistent glorification of 

Marshall’s nationalist views. At  one point, for 

example, when Marshall was writing his 

opinion in ZYXWVUTSRQPONMLKJIHGFEDCBAM a rb u ry v. M a d iso n and worrying 

about the possibility of impeachment, Beveridge 

describes Marshall’s actions in nothing less 

than heroic terms:

[Djespite the peril, Marshall resolved 

to act. Better to meet the issue now, 

come what might, than to evade it. If  he 

succeeded, orderly government would 

be assured, the National Judiciary lifted 

to its high and true place, and one 

element of National disintegration 

suppressed, perhaps destroyed. If  he 

failed, the country would be in no 

worse case than that to which it was 

rapidly tending.” 22

This is not to suggest that Beveridge was 

never critical of Marshall. He straightfor­
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wardly details the future Chief Justice’s 

recurring problems relating to a Virginia land 

purchase. He notes that the financial burden 

from these dealings “ caused Marshall to break 

his rule of declining office and to accept 

appointment as one of our envoys to France 

[which subsequently led to the XYZ Affair  

and] from that public employment of less than 

one year, Marshall, as we shall see, received in 

the sorely needed cash, over and above his 

expenses, three times the amount of his annual 

earnings at the bar.” 23

Nor did Beveridge pull any punches in 

evaluating Marshall’s own biographical effort 

—the multi-volume life of George Washington 

with which he struggled for years. He records 

the anger of Marshall’s publisher upon 

receiving a manuscript that was far too long 

(“ his Quaker blood was heated to wrath. Did

Marshall’s prolixity  know no limit?” ), and then 

Beveridge adds bluntly, “ By midsummer of 

1804 the first two volumes appeared. They 

were a dismal performance.” 24

Notwithstanding this kind of even-handed 

reporting, however, Beveridge’s evaluations 

of Marshall too often reflect an overly- 

partisan view of the Chief Justice and his 

Federalist opinions that mirror Beveridge’ s 

own nationalist convictions. Nowhere was 

this partisanship more evident, and nowhere 

did it  attract more criticism, than in Beveridge ’  s 

treatment of Thomas Jefferson. The connec­

tions and conflicts between Jefferson and 

Marshall provide the basis for one of the most 

fascinating personal and professional relation­

ships in history. The two were lifelong political 

antagonists, yet they shared a number of traits, 

from their rejection of religion to the lack of

The author argues that Beveridge occasionally spills a disproportionately large amount of ink on 
subjects that do not merit such lengthy scrutiny in a biography. For instance, he spends more than 
250 pages discussing the conspiracy trial of Aaron Burr. Above is a romanticized scene of the 1804 
duel in which Burr killed Alexander Hamilton.
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care given to their personal appearance, to the 

fact that each was the product of a strong 

father and an accomplished mother. More­

over, the two men were distantly related, and 

Marshall even ended up taking over Jefferson ’  s 

law practice when the latter became governor 

of the Commonwealth of  Virginia.

They were linked in political terms as well. 

Jefferson’s election in 1800 precipitated 

Marshall’s departure as John Adam’s Secre­

tary of State, but it  also led, fortuitously, to his 

appointment as Chief Justice. President 

Adams needed to act quickly before his term 

expired in order to fill  the position left vacant 

by the resignation of Oliver Ellsworth. When 

his top choice, the first Chief Justice, John Jay, 

rejected the position, Marshall, as Secretary of 

State, was perfectly positioned to be next in 

line for the job. For years afterwards, Marshall 
and his ever-stronger national judiciary was 

the primary thorn in Jefferson’s anti-federalist 

side. Thus, it was particularly ironic that in 

1801 Marshall would find himself on the 

opposite side of  a Bible from Thomas Jefferson 

administering the presidential oath of office.

Beveridge’s accounting of the political 

differences of these two men is one-sided to 

say the least. To a certain degree, this 

behavior can be excused. A biographer 

certainly has the right— indeed, even the duty, 

some might say—to select the materials from 

which to create his narrative. As Leon Edel, 

the masterful biographer of Henry James, once 

said, “ Biographers are invariably drawn to the 

writing of a biography out of some deep 

personal motive.” 25 But in this case, Beveridge 

at times goes too far. Even those who might 

agree with many of Marshall’s views on the 

need for an independent judiciary and a strong 

national government (and therefore disagree 

with Jefferson’s views of these subjects), 

would nonetheless concede that Jefferson 

played an essential role in the development of 

the nation. Beveridge rarely acknowledges 

the good side of Jeffersonian Republicanism, 

and it is in this imbalance and capacity for 

excessiveness that this otherwise excellent 

and scholarly study slipped a few notches.

The examples are plentiful. In his lengthy 

discussion of the conspiracy trial of Aaron 

Burr, for instance, Beveridge makes Hamilton

and Jefferson the clear villains, and Marshall 

the hero of that drama. In fact, the case was 

anything but clear cut, and even as Beveridge 

was writing there were those who felt “ the case 

[was] a blemish on Marshall’s career.” 26 In 

another instance where his nationalist, anti- 

Republican stance negatively affects his 

overall analysis, Beveridge describes the 

revolt that became known as Shay’s Rebellion 

as nothing more than “ the mobs erupting from 

this crater of anarchy, now located in New 

England,” 27 and failing to give this important 

episode in American history any broader 

political or popular meaning.

Beveridge’s assault on Jefferson was not 

the result of a lack of research or understand­

ing, but was merely the manifestation of his 

own vision of constitutional interpretation. In 

fact, as his biographer reveals, Beveridge had 
submitted his manuscript to a number of 

historians, including several experts on 

Jefferson, and he received constructive 

criticism on many of  his depictions of  the third 

President. He did nothing to adapt his text or 

conclusions, however, choosing instead to 

use Jefferson as a foil  for Marshall.28

Much of Beveridge’s celebration of 

Marshall can be excused as the natural 

inclination of a biographer who has spent 

years studying a subject and sharing the 

subject’s views. Similar depictions of the two 

men, albeit more muted, are also evident in the 

works of subsequent Marshall biographers.30 

Moreover, there is no denying that Marshall ZYXWVUTSRQPONMLKJIHGFEDCBA
■w a s a remarkable American, sometimes ne­

glected by historians, particularly in compari­

son with such peers as James Madison, Patrick 

Henry, and Jefferson (about whom more than 

200 volumes have been written alone). As 

Chief Justice of the United States, he brought 

respect and power to an institution that had 

neither, removing the Court from politics while 

increasing its stature as a political institution. 

He strengthened the relationship between the 

judiciary and the other branches of govern­

ment, molded consensus among the Justices 

so that their opinions reflected a constitutional 

mandate rather than raw politics, and estab­

lished that it was “ the province and the duty”  

of the Court to say what the law is. John 

Marshall is nothing less than the George
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Washington of the federal judiciary. As one 

reviewer accurately pointed out:

[These four volumes] have for their 

main character in a great drama—the 

making and establishment of a na­

tion—a man of marked ability and of 

noble nature holding a position of 

peculiar influence, a position which 

was strengthened and lifted to its 

height because of the sagacity and 

energy with which he unfolded its 

powers.30

With this in mind, perhaps Beveridge can 

be granted some leeway in his glorified 

portrayal of the man that John Adams called 

“my gift  to the American people.”

Examining this work more than three 

quarters of a century after its publication, it 

remains a remarkable accomplishment. Though 

modem readers might do well to read a more 

recent treatment of Marshall’s life, such as 

Jean Edward Smith’s compelling new biogra­

phy, they would indeed be missing a literary 

and historical opportunity if they did not 

supplement their study of the great Chief 

Justice with Albert Beveridge’s undertaking. 

As one commentator wrote in 1920, “ It is 

encouraging to learn that a successful 

American publisher believes that there is in 

America a scholarly reading public large 

enough to warrant the publication of such a 

work. We are not all readers of cheap 

magazines and transient novels.” 32 Albert 

Beveridge’s L ife of John M arshall is an 

investment, but one worth the effort.

N ote: ZYXWVUTSRQPONMLKJIHGFEDCBAT h e a u th o r g ra te fu lly a ckn o w led g es th e 

resea rch co n tr ib u tio n o f W illia m F o rd , a 

fo rm er ju d ic ia l in te rn o f th e S u p rem e C o u r t.
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Making Civil Rights Law: 

Thurgood Marshall and the 
Supreme Court, 1936-1961

and

Making Constitutional Law: 
Thurgood Marshall and the 
Supreme Court, 1961-1991

E lizabeth  G arrett

On a cold day in January 1992, nearly 2,000 

people lined the streets of Capitol Hill,  waiting 

to enter the imposing Great Hall of the Supreme 

Court building. As they filed past the coffin 

and official portrait of Justice Thurgood 

Marshall, some were silent, but many parents 

whispered to their children, telling them about 

Thurgood Marshall, sharing how his work had 

changed America and their lives, and describ­

ing opportunities open to them that he helped 

to establish and institutionalize. Many left flow ­

ers or other items before the portrait; one re­

membrance particularly captured the somewhat 

contradictory feelings of loss and hope that 

could be seen on the faces during the twelve- 

hour vigil. One mourner left behind a copy of 

the petitioners’  brief in ZYXWVUTSRQPONMLKJIHGFEDCBAB ro w n v . B o a rd o f E d u­

ca tio n with the following inscription at the top: 

“We will  always remember.”

Two recent books by Mark V. Tushnet, the 

Carmack Waterhouse Professor of Constitu­

tional Law at Georgetown University Law 

School, ensure that we will  continue to learn 

from Marshall’s work, both as an advocate and 

a jurist. In the first, and more substantial, book, 

M aking  C ivil R ights  L aw , Professor Tushnet, 

a law clerk of Justice Marshall during the Su­

preme Court’s 1972 Term, focuses on Marshall’s 

years as the lead civil  rights lawyer for the Na­

tional Association for the Advancement of 

Colored People (NAACP). The second vol­

ume, M aking  C onstitutional L aw , describes the 

development of several constitutional issues 

during the nearly twenty-four years Thurgood 

Marshall served as the first African-American 

Associate Justice on the Supreme Court of the 

United States. Neither of these books is a bi­

ography of Justice Marshall; rather, they both
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At a 1945 conference convened by Thurgood Marshall, the NAACP devised a strategy for attacking 

racially restrictive covenants and housing segregation ordinances. They also hoped to educate the 
public about the problem and force legislative change.

deal with the public policies, litigation strate­

gies, and legal principles that Marshall shaped 

as attorney and judge. As Tushnet writes in 

the preface to his first volume, “Thurgood 

Marshall’s work as a civil rights lawyer pro­

vides the main line of my discussion, but I also 

deal with litigation that did not involve Marshall 

directly. Marshall’s career, though, shows what 

the work of civil  rights litigation was, and the 

length and depth of his involvement in civil  

rights litigation provides an opportunity to ex­

plore the ambiguities that characterized the ef­

fort to transform civil  rights through litigation.” 1 

In short, Marshall is the unifying theme of the 

books, but his life and character are not their 

sole, or even primary, focus.

M aking C ivil R ights L aw  describes and 

analyzes modern public interest litigation (or 

litigation aimed at reforming major social and 

political institutions) as the practice was devel­

oped by Marshall and others at the NAACP 

who “constructed the job of [the] civil rights 

lawyer.” 2 Unlike other books on civil rights 

litigation, notably Richard Kluger’s excellent 

Sim ple Justice,3 Tushnet does not deal only 

with the education cases, but he tries instead 

to give an in-depth picture of the varied 

caseload of the NAACP and the relationships 

among the many issues Marshall and the group 

tackled. Although a study of the education 

cases—beginning with those attacking inequi­

table teacher salaries, continuing through those 

seeking to eliminate segregation in higher edu­

cation, and culminating with ZYXWVUTSRQPONMLKJIHGFEDCBAB ro w n and its im­

mediate aftermath— involves more than half of 

the first volume, Tushnet also discusses the 

NAACP’s involvement in defending blacks in 

criminal cases, attacking restrictive covenants 

and other discriminatory housing policies, and 

dismantling white political primaries and other
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schemes used to deprive African-Americans 

of their right to vote. His objective is to give 

readers an understanding of the breadth of the 

civil  rights agenda and of the difficulties inher­

ent in such wide-ranging litigation, a goal that 

he ably meets.

His topical organization contributes to this 

achievement, but it can obscure the fact that 

cases in all these areas were being pursued 

simultaneously by the NAACP’s small and un­

der-funded legal staff. Readers will  get an ac­

curate sense of the complicated path of each 

ball that Marshall juggled, but they may not 

become aware of how many were in the air at 

any one time. Tushnet partly overcomes this 

drawback to his otherwise successful narrative 

strategy by spending two chapters on the or­

ganization of the NAACP’s legal office and on 

the routine work of its lawyers, topics analyzed 

in significantly greater detail in Jack Greenberg’s 

memoir, C rusaders  in  the  C ourts.4

These studies of the quotidian aspects of a 

civil rights practice are invaluable to under­

standing Marshall’s “unstructured” manage­

ment style.5 Marshall delegated a great deal of 

responsi-bility while retaining ultimate control 

over projects and coordinating the various parts 

and players. He thrived on the intellectual en­

ergy produced in “ free-wheeling discussions” 6 

in which he would listen a great deal of the 

time, requiring other lawyers to defend their 

positions or injecting a note of practical wis­

dom to ground more abstract theories. His abil­

ity to see beyond “ technical details” allowed 

him to “capture[ ]the core of the opposing po­

sition, the aspects of the position that made it 

morally credible,”  and then to develop his own 

successful line of attack.7 In the second vol­

ume, the parallel chapter that deals with daily 

life at the Supreme Court reveals that Marshall 

retained this style in his interactions with his 

law clerks, similarly eliciting from them their best 

work.

Tushnet’s focus, however, concerns the 

substance of the work of the office and the 

Chambers. In the first book, he conveys to read­

ers the theoretical and practical difficulties that 

face those who seek to institute political and 

social reform through the courts. Marshall, in 

the tradition of Charles Houston, his mentor at 

Howard Law School and the NAACP, saw law

as ‘“ social engineering.’ As social engineers, 

lawyers had to decide what sort of society they 

wished to construct, and then they had to use 

the legal rules at hand as tools.” 8 At a confer­

ence in 1945 convened by Marshall to estab­

lish a strategy for the legal attack against re­

strictive covenants and housing segregation 

ordinances, Houston told the assembly that “ the 

litigation should be used as a forum for public 

education, and so should ‘broaden the issues 

just as much as possible on every single base’  .” 9 

The issues raised and framed by the advocates 

in court were intended to affect public discourse 

in other policy institutions. The NAACP, like 

all those who work in public interest law, aimed 

for spillover effects; the litigation should force 

broader legislative change, as well as responses 

by local and national officials who implemented 

the law.

Moreover, the very existence of complex, 

high-profile civil  rights lawsuits that were spear­

headed by black lawyers worked to shape pub­

lic attitudes. Marshall’s audience in this effort 

comprised all Americans, but the example of 

his leadership may have particularly heartened 

and empowered black Americans. For example, 

in 1941 Marshall participated in the criminal 

defense of W.D. Lyons, a black Oklahoman ac­

cused of murdering a couple and their young 

son. Marshall was convinced both that Lyons 

was innocent (a prerequisite for NAACP in­

volvement in criminal cases) and that his con­

fession had been coerced by a severe beating 

and the police’s tactic of placing the victims’ 

bones in Lyons’ lap during his interrogation. 

In a letter written shortly after the trial, Marshall 

described the atmosphere in the crowded 

Chickasha courtroom. Students from several 

white schools attended, receiving “a lesson in 

constitutional law and the rights of Negroes 

that they wouldn’ t get in their schools.” He 

observed that his presence was partly respon­

sible for the horde of onlookers because “word 

[had gone] around that ‘a nigger lawyer from 

New York’ was on the case,”  and he continued 

that the court personnel had “explained that 

this was their first experience in seeing a Negro 

lawyer try a case—first time they had seen such 

an animal.” 10

Although undermining racial stereotypes 

held by the white community was important to
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Marshal], his letter reveals a more crucial edu­

cative mission. Marshall, who excelled at care­

ful and devastating cross examination of hos­

tile witnesses, took on the police “because we 

figured they would resent being questioned by 

a Negro. ... They all became angry at the idea 

of a Negro pushing them into tight comers and 

making their lies so obvious. Boy, did I  like that ZYXWVUTSRQPONMLKJIHGFEDCBA
— a n d d id th e N eg ro es in  th e co u r tro o m l ike 

i t. Y o u ca n’ t im a g in e w h a t i t  m ea n s to th o se 

p eo p le d o w n th e re . . .to kn o w th a t th e re is a n 

o rg a n iza tio n th a t w ill  h e lp th em .” " It prob­

ably meant even more to those black Oklaho­

mans—who lived in a segregated world, a world 

where mob violence was hardly unthinkable, 

and a world of marginal economic and social 

opportunities—to see the imposing figure of 

Thurgood Marshall striding fearlessly to meet 

the enemy.

The case also taught, as so many of his 

cases did, that the NAACP could expect only 

small victories in criminal cases. W.D. Lyons 

was sentenced to life  imprisonment; the failure 

of the jury to impose the death penalty con­

vinced Marshall that they shared his belief in 

Lyons’  innocence. Tushnet’s recounting of the 

civilian and military criminal trials in which 

Marshall participated reveals starkly the sober­

ing reality the lawyers faced. To win was to 

convince a jury to impose only a life sentence 

or a judge to overturn a death penalty but usu­

ally not the underlying conviction. Justice 

Marshall’s firm opposition to the death pen­

alty, detailed in several chapters of M aking  

C onstitutional L aw , may have had more to do 

with his experiences in these cases than with 

his strong distaste for retribution as a justifica­

tion for capital punishment. Or as Marshall put 

it: “ If  you put a man in jail wrongfully, you can 

let him out. But death is rather permanent.... 

What do you say? ‘Oops?’ ” He concluded, 

“That’s the trouble with death. Death is so 

lasting.” 12 Tushnet’s treatment of the death 

penalty cases demonstrates one of the strengths 

of these two volumes: the ability to follow  

themes through Marshall’s years as an advo­

cate and then as a judge. Tushnet’s detailed 

analysis of Marshall’s criminal caseload for the 

NAACP allows the reader to see traces of his 

earlier experiences in his later legal opinions.

Notwithstanding the positive effect of the

words and example of the NAACP lawyers on 

social norms and the confidence and strength 

of the black community, their major mission was 

to change public policies. Accordingly, they 

devoted a great deal of energy toward plan­

ning their litigation strategies. Both through 

cogent explanation and, most usefully, through 

concrete examples, Tushnet provides a clear 

analysis of the strategic decisions confronted 

by civil rights lawyers. Any particular case 

was assessed by the NAACP lawyers primarily 

to determine whether and how it fit  with the 

larger objectives. Often the attorneys would 

decide what kinds of cases would provide the 

best vehicles to advance certain legal principles 

and then hope to find plaintiffs who could as­

sert appropriate claims. They had to be careful 

not to solicit their plaintiffs, which is an ethical 

violation, but the nature of public interest law 

means such litigators may be more active in 

finding clients with certain characteristics than 

are lawyers in private practice.

Marshall was “always quite sensitive to the 

ethical requirements, repeatedly admonish[ing] 

cooperating attorneys and lay people associ­

ated with the NAACP to be extremely cautious 

in their statements and actions.” 13 This course 

was a wise one; many of the attacks on the 

NAACP after the victory in B ro w n were charges 

of ethical violations or sometimes violations of 

provisions specifically drafted to target the 

NAACP. Tushnet describes the organization’s 

tribulations in a short chapter in M aking  C ivil 

R ights L aw . In the end, the Supreme Court 

recognized that civil  rights and other public in­

terest litigation is a form of political expression 

and thus traditional ethical principles may have 

to be adapted in this context. The judicial ac­

ceptance of the unique role of the public inter­

est lawyer may be Marshall’s most lasting con­

tribution to the institutionalization of this type 

of legal practice.

The public interest lawyer has a broader 

agenda than winning a particular case for a par­

ticular client, and this characteristic presents 

unique conflicts for the lawyer. Occasionally, 

public interest attorneys find they have come 

to see their clients, like the lawsuits themselves, 

to be only instruments to achieve greater ob­

jectives. Thurgood Marshall resisted this ten­

dency, always remembering the humanity of  his



144 JO U R N A L 1997, V O L . IIwvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

Thurgood Marshall gave President Lyndon B. Johnson a piece of his mind in June 1967 upon being 

appointed to the Supreme Court. No prior nominee had such an extensive and successful record of 
arguments before the Court.

clients and understanding that their lives were 

changed, often in dramatic ways, by the result 

of the immediate lawsuit. W.D. Lyons is one of 

the most poignant examples; Marshall contin­

ued to correspond with him while he served his 

long sentence in state prison. The success of 

Marshall’s greatest oral arguments was in part 

a product of his ability to bring his clients to 

life. When the Justices in the first argument in ZYXWVUTSRQPONMLKJIHGFEDCBA
B ro w n were worried that desegregation might 

cause social disorder, Marshall responded that 

“ in the South, where I spent most of my time, 

you will  see white and colored kids going 

down the road together to school. They sepa­

rate and go to different schools, and they come 

out and they play together.” As Tushnet 

concludes, “Marshall had seized the oppor­

tunity. . . to introduce the powerful image of 

children playing together, only to be separated 

in schools by force of law.” 14

But the conflicts among representing the 

interests of a particular client, pursuing a strat­

egy to effect changes in social policy through 

litigation, and working to satisfy the objectives

of the NAACP’s contributors who funded the 

lawsuits could not be resolved merely by ac­

knowledging the humanity of the plaintiffs. 

Other scholars have raised concerns about the 

serious ethical dilemmas faced by public inter­

est lawyers, dilemmas left unresolved by the 

Supreme Court cases protecting the NAACP 

from ethical attacks brought primarily by South­

ern politicians resisting desegregation. Der­

rick Bell, himself an NAACP litigator in some 

important cases, wrote of the tension facing 

the civil  rights lawyer who often tries to “ serve 

two masters,”  and he identified the difficulty  of 

providing “ standards for the attorney and pro­

tection for the client where the source of the 

conflict is the attorneys’ ideals.” 15 Unfortu­

nately, Tushnet does not seize the opportunity 

presented by his careful explication of the liti ­

gation strategies to grapple with these unre­

solved challenges for the legal profession.

Although public interest lawyers, planning 

their assault on a flawed institution, can devise 

intricate strategies at the outset, the nature of 

litigation demands that they remain flexible. All
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their well-laid plans can be undermined by the 

inherent randomness of litigation. When many 

cases raise the same issues—some more force­

fully or in a better posture—much turns on 

which case proceeds faster through the appeals 

process or which case the Supreme Court 

chooses to review. Marshall tried to control 

the progress of all relevant lawsuits, his staff 

was small. Some local attorneys did not coor­

dinate their efforts with the NAACP, or they 

asked for help only when the case was on ap­

peal after they might have committed irremedi­

able errors at the trial level. Moreover, the cases 

themselves can spark a reaction in other politi­

cal institutions that may force changes in tac­

tics. Once challenges to more obvious forms 

of discrimination began to succeed, for example, 

some people merely shifted to more subtle ways 

to achieve the same ends, necessitating new 

legal maneuvers. Tushnet frequently illustrates 

the clash between the public interest lawyers’ 

objective of using lawsuits to form coherent 

policy and the realities of litigation that threaten 

to overwhelm their efforts.

Finally, M aking  C ivil R ights  L aw  and parts 

of M aking  C onstitutional L aw  detail the life 

cycle of public interest litigation and the differ­

ent challenges facing lawyers at each stage. 

Tushnet calls this progression the litigation’s 

“ rhythm.” “At first, the lawsuits deal with a 

large number of issues, because a client’s inter­

ests can be served by winning on any one of 

them.” 16 The early education cases concerned 

the disparate material conditions of separate 

educational facilities, in addition to beginning 

to raise the claim that separate was inherently 

unequal, notwithstanding the state of the build­

ing and the student-to-teacher ratios. Next, “ [i]f  

the litigation effort begins to succeed, an issue 

of clarifying principle eventually emerges,” 17 

here, the direct challenge to ZYXWVUTSRQPONMLKJIHGFEDCBAP lessy v. F erg u so n . 

At  this juncture, the cases are carefully shaped 

to present the issue clearly, sympathetically, 

and singly. Success relies on the ability to co­

ordinate related cases, the willingness of the 

judges to cooperate, and a number of fortu­

itous events outside the advocates’ control.

The final stage is particularly tricky, and it 

is one that Tushnet discusses in both books 

with respect to the education cases. It is the 

process of interpreting the new legal principle

and enforcing it. Did B ro w n require more than 

the elimination of segregation and the ban on 

using racial classifications to deny people op­

portunities, or did it  require affirmative actions 

to integrate? How was the Supreme Court’s 

direction to local school boards to comply with 

B ro w n with “ all deliberate speed”  to be imple­

mented? A  problem facing civil  rights lawyers 

at this stage is the tremendous amount of time 

and human resources that such cases demand. 

The NAACP could not challenge every recalci­

trant school board, nor could it  offer assistance 

to every local group that did. Much like the 

cases at the first of the cycle, remedial cases 

require extensive development of factual trial 

records. One advantage for the civil  rights law­

yers, however, was the additional soldiers that 

victory in the second stage brings into the 

battle, here government lawyers in the Depart­

ment of Justice. In several chapters of the first 

volume, Tushnet analyzes the resistance to 

B ro w n and the NAACP’s work to translate ab­

stract legal principles into social change. The 

theme carries through to the second volume, 

which offers Tushnet’s discussions of the in­

ternal deliberations of the Supreme Court with 

regard to important integration cases and the 

affirmative action cases decided in the 1970s 

and 1980s.

Rather than concentrating on those cases, 

however, I will  discuss briefly two other areas 

of constitutional jurisprudence that Justice 

Marshall influenced but which are less firmly  

associated with him in the public mind. As a 

preliminary matter, Tushnet’s work in the sec­

ond volume represents a major contribution 

because he was able to make extensive use of 

Thurgood Marshall’s papers. These papers 

were made available after Marshall’s death and 

contain internal Court communications, memos 

his clerks sent to him that he annotated, and 

drafts of all the opinions issued during his ten­

ure. The Library of Congress’s decision to al­

low extensive public access to these materials 

was controversial; his family, friends, and many 

law clerks believed it to be inconsistent with 

Marshall’s frequently-stated belief in the con­

fidential nature of internal court deliberations. 

Nonetheless, their use in these books is cer­

tainly within Marshall’s direction for the Library 

to make his papers available to “scholars en­
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gaged in serious research.”  With them, Tushnet 

is better able to illuminate the Justices’ legal 

analysis of and the politics surrounding major 

opinions of modem constitutional law, includ­

ing the ones I will  note here—cases develop­

ing the theoretical basis of equal protection law 

and cases affecting the poor and relatively 

powerless in our country.

The legal tests employed by the Court in its 

equal protection jurisprudence, at least until 

recently, are part of a tiered system of review, 

formally with two (and sometimes three) levels 

of  judicial scrutiny, depending on the interests 

at stake. For example, economic regulations, 

such as laws imposing more burdensome re­

quirements on opticians than on optometrists, 

are reviewed under a deferential rational basis 

test, and the law will  be upheld as long as the 

government has not acted irrationally. The high­

est level of review, strict scrutiny, is reserved 

for cases of racial discrimination or laws bur­

dening fundamental rights and requires that the 

laws be narrowly tailored to achieve a compel­

ling state objective. During Marshall’s years 

on the Court, an intermediate level of scrutiny 

was also developed by some Justices in cases 

of gender discrimination. Tushnet uses the 

unpublished drafts of opinions and internal 

memoranda to demonstrate the Court’s diffi ­

culties with this system, many of which are not 

evident from the final opinions themselves. The 

traditional, rule-oriented test emphasizes the 

initial classification; if  the Court labels the right 

involved as fundamental, strict scrutiny virtu­

ally ensures the invalidation of the law, but if  

the interest does not rise to such importance, 

very deferential review occurs. Because inter­

mediate scrutiny is unusual and controversial, 

the rigid process works very much like an on/ 

off switch. Fundamental rights, as the Court 

determines them, are well-protected, but in the 

vast majority of other cases, legislatures need 

not fear the Court’s review.

Marshall preferred using a flexible and prag­

matic standard to decide equal protection chal­

lenges. He acknowledged that determining 

which interests are fundamental is a contested 

and uncertain process and advocated that the 

Court adopt a sliding scale approach. Not all 

cases can be appropriately placed in one of 

two categories, and some important rights need

more protection than rational basis review but 

do not merit the nearly absolute protection of 

strict scrutiny. For example, the Court in ZYXWVUTSRQPONMLKJIHGFEDCBAM a s­

sa ch u se tts B o a rd o f R e tirem en t v. M u rg ia ™  

was faced with an equal protection challenge 

to a state mandatory retirement law for police 

officers. According to internal documents and 

insights obtained from a recent biography of 

Justice Lewis F. Powell, Jr.,19 the Court struggled 

to fit  the case into one of the two categories 

and then to determine whether the rational ba­

sis test (which was believed to apply) might 

have more teeth than it had seemed to show in 

early cases and thereby result in an invalida­

tion of the law.20

Justice Marshall argued that his test was 

eminently suited to such a situation. He con­

ceded that the police officers’ right to work might 

not be fundamental enough to trigger strict 

scrutiny, but the mandatory retirement law was 

a “ significant deprivation” and a burden on 

older workers who could not “ readily find em­

ployment.” Why should the Court proceed, 

Marshall asked, as though such a law was 

equivalent to economic regulation of business 

interests? Would it not be better for the Court 

to have available a variety of levels of review 

and to choose the one best calibrated to take 

account of “ the constitutional and societal im­

portance of the interest adversely affected and 

the recognized invidiousness of the basis upon 

which the particular classification is drawn” ? 

(This last phrase is drawn from one of his great­

est dissents, S a n A n to n io In d ep en d en t S ch o o l 

D istr ic t v . R o d r ig u ez,2 ' to which I  shall return.) 

In M u rg ia , he worried that “ there remain rights, 

not now classified as ‘ fundamental,’ that re­

main vital to the flourishing of a free society, 

and classes, not now designated as ‘suspect,’ 

that are unfairly burdened by invidious discrimi­

nation unrelated to the individual worth of their 

members.”

Marshall’s equal protection analysis raises 

several questions. If  his test merely replaces 

two tiers with multiple tiers, what are the rules 

for applying the different levels of review? If,  

instead, his approach is designed to focus the 

Court’s attention on various factors that might 

be weighed differently by different judges and 

does not lay down any firm  rules, does the test 

leave too much to judicial discretion, allowing
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the law to change with changes in the Court’s 

personnel? Interestingly, the Court’s current 

formulation of equal protection theory re­

sembles Marshall’s sliding scale review and 

seems to move away from the traditional and 

rigid tiers, but it has been used in most cases to 

reach results that Marshall would no doubt 

vehemently reject. Might he have thought in 

hindsight that his standard leaves too much to 

his colleagues’  judgment? Tushnet recognizes 

the indeterminacy of Marshall’s approach but 

argues that it was actually the one often used 

by the Supreme Court during Marshall’s tenure 

although it cloaked its rhetoric in the language 

of the tiered system. Sometimes the brittle ap­

proach would obviously break—as it did in 

the gender discrimination cases—but often 

the tensions are apparent only in nonpublic 

communications (and perhaps in the absence 

of persuasive force in the published majority 

opinions). Tushnet believes that Marshall’s 

more honest and open application of discre­

tion shaped by a general standard is preferable 

to masking the political nature of the Court’s 

decision with a seemingly neutral rule.

Justice Marshall’s impatience with his col­

leagues’ wooden reasoning in these cases was 

exacerbated by his keen awareness of the plain­

tiffs ’ often desperate conditions. Many of 

these cases concerned “ the forlorn, the easily 

forgotten members of society,” as Marshall 

wrote in ZYXWVUTSRQPONMLKJIHGFEDCBAF u rm a n v. G eo rg ia ,2 2 the case invali­

dating, only temporarily, capital punishment. 

Time and again, Thurgood Marshall’s opinions 

resonate with compassion for the parties’ rela­

tively deprived educational, social, or economic 

situations. In D a n d r id g e v. W illia m s2 3 a case 

involving the standard of need for recipients of 

public assistance, he was outraged that the 

Court analyzed for equal protection purposes 

“ the literally vital interests of a powerless mi­

nority”  with the same rational basis test it used 

to review laws affecting corporate interests “ that 

have more than enough power to protect them­
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like-minded 

Brethren, 
Thurgood

Marshall and
William J. 

Brennan, Jr., 
served on the 

Court together 
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selves in the legislative halls.” In a series of 

cases dealing with restrictions on abortions, 

Marshall strove to protect women’s autonomy, 

most memorably in his dissent in ZYXWVUTSRQPONMLKJIHGFEDCBAH a rr is v . 

M cR a e,2 4 the case upholding the federal ban 

on the use of Medicaid funds for indigent 

women’s abortions. In a passage not quoted 

by Tushnet, Marshall wrote: “The Court’s opin­

ion studiously avoids recognizing the undeni­

able fact that for... poor women[,] denial of a 

Medicaid-funded abortion is equivalent to de­

nial of legal abortion altogether. By definition, 

these women do not have the money to pay 

for an abortion themselves. If  abortion is 

medically necessary and a funded abortion 

is unavailable, they must resort to back-alley 

butchers, attempt to induce an abortion them­

selves by crude and dangerous methods, or 

suffer the serious medical consequences of at­

tempting to carry the fetus to term.” He con­

cluded with the ringing statement that he re­

fused to believe that “a Constitution commit­

ted to equal protection of the laws can tolerate 

this result.” As Marshall detailed the “gro­

tesque choices”  that Congress, abetted by the 

majority, forced on these women, we can hear 

echoes of the civil  rights lawyer who was inti­

mately familiar with the conditions in which his 

clients lived and saw the limitations brought 

about by economic deprivation and discrimi­

nation.

Tushnet also focuses on Marshall’s great 

dissent in R o d r ig u ez, where the Court rejected 

a challenge to state school financing systems 

that relied primarily on local property taxes. 

Marshall’s powerful anger in this opinion is 

hardly surprising; his work as an advocate re­

flected and reinforced his belief that education 

was the best hope for the marginalized in soci­

ety. First, he objected to the majority’s refusal 

to find the children’s interests to be fundamen­

tal, and thus to trigger strict judicial scrutiny, 

because education is necessary for citizens to 

exercise their First Amendment rights meaning­

fully  and serves as “ the dominant factor affect­

ing political consciousness and participation.”  

Of course, Marshall would have applied a dif­

ferent kind of review—his sliding scale—and 

his analysis would have allowed the Court to 

vindicate the disadvantaged students’ right to 

adequate education and to ensure them “an

equal start in life.” He asked, in a passage that 

Tushnet does not include, “ [W]ho can ever 

measure for such a child the opportunities lost 

and the talents wasted for want of a broader, 

more enriched education? Discrimination in the 

opportunity to learn that is afforded a child must 

be our standard.”

In these opinions, as well as in his briefs 

and arguments as a civil  rights lawyer, one hears 

the thundering voice of Thurgood Marshall. 

My  disappointment with these volumes is that 

such brief passages are the only places one 

catches glimpses of this tremendous historical 

figure. Indeed, one of the greatest lawyers and 

raconteurs of the twentieth century becomes 

rather bland and two-dimensional within these 

pages. Tushnet seems not to have wanted to 

portray Marshall vividly; he tells readers that 

his books are not biographies, and he distin­

guishes his work from more “ journalistically- 

oriented works” that try to “humanize”  

Marshall. Tushnet believes these efforts “ make 

it  difficult  for readers to appreciate how Marshall 

was a great lawyer.” 25 Tushnet fails to realize 

that the reason Marshall was a great lawyer, 

why he can serve as the focal point for these 

two strong books, lies in large part in the kind 

of man he was. Throughout his career, Marshall 

succeeded as an advocate—whether as a law­

yer or a Justice—because his parables brought 

to life people affected by the law and empha­

sized the unvarnished facts of their lives to 

policymakers whose actions could improve 

their condition. His stories showed in prac­

tical, down-to-earth ways how abstract legal 

theories related to the reality of the condi­

tion of the poor, the convicted, racial minori­

ties, women, and others who need the law’s 

protection.

Like many fables, his stories often had a 

sharp edge, but so did Thurgood Marshall. He 

was not the stereotypical “do-gooder”  who saw 

the possibilities in the world in rosy hues; he 

was angry and directed his anger as a weapon 

against bigotry, intolerance, and hatred. In a 

memorial service, Professor Scott Brewer, one 

of his clerks in his last Term, used a passage 

from Emerson to describe Justice Marshall’s 

character and virtue. In “Self Reliance,”  

Emerson wrote: “ I ought to go upright and 

vital, and speak the rude truth in all ways.... If
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an angry bigot assumes this bountiful cause of 

Abolition, and comes to me with his last news 

from Barbadoes, why should I not say to him, 

‘Go love thy infant; love thy wood-chopper; 

be good-natured and modest; have that grace; 

and never varnish your hard uncharitable am­

bition with this incredible tenderness for black 

folk  a thousand miles off. Thy love afar is spite 

at home.’ Rough and graceless would be such 

a greeting, but truth is handsomer than the af­

fectation of love. Your goodness must have 

some edge to it,—else it is none.” 26 Tushnet 

never captures the roughly-edged and vital 

goodness of Thurgood Marshall, but his schol­

arly contribution is nonetheless significant both 

for those who want to learn more about the 

work of civil  rights advocates over the last sixty 

years and for those who seek to put those les­

sons into practice in new areas of social and 

political reform.
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From the beginning, the Supreme Court has 

been of absorbing interest not only to the Jus­

tices themselves and the litigants in cases they 

have decided, but to sitting and aspiring 

Presidents, members of Congress, state offi ­

cials, journalists, polemicists, and, occasion­

ally, the electorate. Remarkably, as Charles 

Warren’s classic history demonstrated nearly 

seventy-five years ago,1 with but a handful of 

notable exceptions,2 the recorded commentary 

on the Court through much of the nineteenth 

century derived almost ZYXWVUTSRQPONMLKJIHGFEDCBAen tire ly from such 

sources. For a long time, published matter 

about the Court was mainly a d h o c : event- 

driven, advocative, and frequently partisan.

Systematic study of the Court, as distin­

guished from the law it declared, came later, 

emerging little more than a century ago, shortly 

before the births of future Justices Felix Frank­

furter, Hugo L. Black, and Robert H. Jackson in 

1882, 1886, and 1892, respectively, or about a 

hundred years before Sandra Day O’Connor

reached the High Bench. As this phenomenon 

unfolded, the Court and its decisions were per­

ceived to be too multifaceted, complex, and 

consequential to remain the province of  a single 

academic discipline. Students of the older dis­

ciplines of  law, jurisprudence, and history were 

soon joined by those who embraced political 

science. This subject acquired official status 

as a discrete discipline upon the organization 

of the American Political Science Association 

in 1903,3 only four years before the birth of  the 

Chief Justice, Warren E. Burger, whose retire­

ment in 1986 opened the way for the appoint­

ment of Justice Antonin Scalia.

Ever since, political scientists within the 

field of public law and what came to be called 

the judicial process have been joined at the 

head with historians and legal scholars because 

of a common interest: judicial decisions, the 

Justices who make them, and the institution 

within which they work. Historians and stu­

dents of politics in particular have wanted to



JU D IC IA L  B O O K SH E L F 151wvutsrqponmlkjihgfedcbaZYXWVUTSRQPONMLKJIHGFEDCBA

know ZYXWVUTSRQPONMLKJIHGFEDCBAw h a t courts do, not because of the 

client-centered necessity to win cases but 

because of the reason-centered demand to 

comprehend courts as components of the po­

litical system. Moreover, they have sought to 

proceed beyond or beneath the “what”  by seek­

ing also to explain judicial decisions, to probe 

the w h y as well. This doubled-barreled objec­

tive accounts for much of  the multidisciplinary 

character of judicial studies today, as these 

scholars look across their own fields into those 

tilled by statisticians, philosophers, economists, 

psychologists, and sociologists.4

The result has been a flourishing literature 

that reflects not merely a variety of  old and new 

methodologies, but a tacit or express reliance 

on one or more of at least four explanatory ap­

proaches—some would say “models”—to the 

study of the Supreme Court (and other courts, 

too). The first of these is the “ legal”  approach, 

which emphasizes the influence of law, whether 

constitutional or statutory, including the accu­

mulated mass of judicial constructions. The 

second is “attitudinal,”  which looks to the role 

of a judge’s values, whether religiously, philo­
sophically, or politically based, as principal vari­

ables.

“ Small-group analysis,”  the third approach, 

is applied to collegial bodies such as the Su­

preme Court where decisions are the product 

of a group, not a single individual. The op­

erating assumption is that, along with the in­

fluences of legal rules and the judges’ values, 

judgments and the writing of  majority opinions 

are interactive; they reflect the bargaining and 

give-and-take of collective decisionmaking. A  

fourth perspective takes “ institutional and pro­

cess”  influences into account. Unlike the White 

House or Congress, appellate tribunals like the 

Supreme Court are almost entirely reactive. 

Cases arise and judges respond within a pro­

cess that shapes the development and presen­

tation of issues and sets the parameters for their 

resolution. Thus the existence of the Court’s 

certiorari jurisdiction injects a preliminaiy deci­

sion into every decision the Justices reach on 

the merits: deciding what to decide. A  varia­

tion on the fourth approach, sometimes called 

“neo-institutional,”  points to concern for the 

political strength and integrity of  the Court. For 

example, a justice might prefer not to accept a

case for review if  the issue presented might 

entangle the Bench in the politics of a presi­

dential campaign.

In different ways, each of the books sur­

veyed in this review seems premised on the 

utility of at least one of these approaches. 

Moreover, each of the books views the Court 

from one of four perspectives: biography, the 

appointment process, the internal dynamics of 

the institution, and the traditional case study.

B iography

The judicial biography and its less encom­

passing variants have been among the most 

common and well-received vehicles of  writing 

about the Court for over half a century. None­

theless, any author will  admit that one’s choice 

of subject poses particular challenges. For 

Charles E. Hobson5 and Jean Edward Smith,6 

they are captured by the name “John Marshall.”

The fourth Chief Justice casts a large 

shadow on the Constitution and on the devel­

opment of American political institutions. 

Surely few early national political leaders are 

more difficult to portray adequately in a 

single volume. To write about Marshall after 

1800 is to write about the Supreme Court, and, 

with only a few exceptions such as William  

Johnson and Joseph P. Story, to write about 

the Supreme Court in the first third of  the nine­

teenth century is to write about John Marshall.

Second, his place in the American pantheon 

means that he has rarely been allowed to stray 

far from the center of scholarly attention. 

Alongside at least three older biographies7 is a 

host of  more narrowly focused volumes, reams 

of  articles, plus countless other studies in which 

Marshall’s handiwork figures prominently. So, 

it  must be exceedingly difficult  today even for 

two accomplished and well-positioned schol­

ars to find something new to say about John 

Marshall: Hobson’s co-editorship of the on­

going Marshall papers project means that he 

may know more about the fourth Chief Justice 

than any other living person, and Smith’s re­

search has yielded the most extensive use to 

date of Marshall’s papers, outside the project 

itself.

Third, the Supreme Court of  Marshall’s time 

was a vastly different institution from the con-
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Jean Edward Smith’ s ZYXWVUTSRQPONMLKJIHGFEDCBAJo h n M a rsh a ll: D efin e r o f a 

N a tio n and Charles F. Hobson’s T h e G rea t C h ie f 
Ju stice : Jo h n M a rsh a ll a n d th e R u le o f L a w attest to 
a continuing fascination with Chief Justice John 

Marshall (above). Both biographies succeed 
partly because the authors resisted the tempta­

tion to do all things.

temporary Court. Measured by the bulk of its 

docket, it was only marginally a constitutional 

court, even though modem readers tend to think 

of Marshall solely in terms of his contributions 

to constitutional law. The fact remains that the 

total number of constitutional cases the Court 

decided during Marshall’s entire tenure was 

roughly equal to the number of constitutional 

cases the Court decides today in a single term. 

Moreover, many of those “other cases” that 

occupied the Marshall Court’s time involved 

questions as unfamiliar to contemporary audi­

ences as they were important to the commerce 

and society of his day.

To understand how Hobson and Smith 

coped with those realities is to grasp much of 

what each has to say. The books succeed partly 

because the authors resisted the temptation to 

do all things.

T he G reat C hief Justice by Hobson is no 

pocket-sized, warmed over, refashioned, and 

updated version of Albert Beveridge’s four- 

volume, larger-than-life portrayal.8 Rather, the 

book is carefully focused on precisely what the 

subtitle promises:.. .the  R ule  of  L aw . The book 

is thus not a biography in the ordinary sense, 

but an example in the best sense of a 

bioprofile and jurisprudentially centered 

analysis. In Hobson’s estimate, Marshall’s 

major contribution lay in his efforts—sanc­

tioned by succeeding generations—“ to ‘ le­

galize’ the Constitution, to make it amendable 

to the familiar and routine methods of resolv­

ing legal disputes.” 9 These efforts drew from 

Marshall’s intimate knowledge of two distinct 

judicial phenomena: the discretion inherent in 

common law adjudication and from occasional 

and well-known instances of judicial review in 

some state courts in the 1780s and 1790s and 

equally well-known assumptions of it by Su­

preme Court Justices during the Jay/Rutledge/ 

Ellsworth decade.

Marshall’s legacy derives from the use he 

made of each. His stature rests less on “ his 

particular interpretations of the Constitution as 

[on] his largely successful effort to infuse con­

stitutional pronouncements with the qualities 

of an ordinary legal judgment.” The result was 

the “assimilation of constitutional exegesis to 

the methods of common law. . . ,” 10 When he 

delivered the opinion in M a rb u ry v. M a d iso n ," 

therefore, judicial review was no more novel 

than its future place and shape were assured. 

Marshall stated more of a possibility than a 

result.

This theme unfolds through seven chap­

ters. Chapters One and Two lay out a prologue, 

the first depicting the man, and the second plac­

ing Marshall within the common law setting of 

late eighteenth-century Virginia. Indeed, the 

second chapter—titled, “ The Common Law 

Background”— is a gem. Laid out in sufficient 

detail is not merely the common law method of 

adjudication but a description of pleadings and 

Marshall’s law practice in the Virginia courts of 

the 1780s and 1790s. The following three chap­

ters develop the important (and well-known) 

components of Marshall’s constitutional juris­

prudence: judicial review, property rights and 

the contract clause, national supremacy ver­
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sus state prerogatives. Against Marshall’s 

reputation as a progenitor of judicial review, a 

concluding pair of chapters explore his contri­

bution to this republican response to the de­

velopment of political parties and presents 

Marshall as one whose conception of  judicial 

review, by current standards at least, was ex­

ceedingly narrow, principally a tool to defend 

the central government against the centrifugal 

forces of disunion.

All  reveal Marshall’s role in developing a 

system that attempts to differentiate rulers from 

rules through the clever medium of assigning 

different tasks to different rulers: some are 

charged with making ordinary rules and others 

with judging those ordinary rules against yet 

another body of rules with paramount author­

ity. The analysis would be more serviceable 

had Hobson made a clearer distinction between 

the earliest examples of judicial review (which 

the author terms “ defense of fundamental law” ) 

and Marshall’s (which he exalts as “ judicial ex­

position” of the constitutional text).12 As it 

stands, the distinction seems more a matter of 

degree than of kind.

Smith’s John  M arshall, a full-blown biog­

raphy, should now be the standard against 

which future books about the Great Chief Jus­

tice are measured. As with Hobson’s, Smith’s 

volume should benefit readers who are only 

dimly familiar with Marshall as well as those 

who are thoroughly acquainted with the 

Marshall Court’s accomplishments. For the 

former, Marshall’s career emerges in a way that 

is both accessible and comprehensible. For 

most of  the latter who have long given Marshall 

high marks in statecraft, fresh details and in­

sights abound. In allocation, method, sub­

stance, John  M arshall stands out.

Alongside three widely consulted biogra­

phies13 of Marshall, Smith’s allots more space 

to his subject’s pre-Court years: about fifty-  

three percent of the 524 pages of text (ex­

cluding the nearly 200 pages of notes and 

bibliography). Of Beveridge’s 2,253 pages of 

text, the figure is forty-four percent; of  Leonard 

Baker’s 770, it  is forty-six percent; and of  Francis 

Stites’s compressed 167, it is forty-five percent. 

Because of the constitutionally significant 

events and the intricacy of the political cur­

rents from Jefferson to Jackson, the temptation

must surely be strong for an author to move 

through the “preliminaries”  (such as Marshall’s 

Revolutionary War experience, Virginia law prac­

tice, Federalist party politics, and diplomatic 

efforts) as quickly as possible in order to con­

front the “main event”  (the Chief Justiceship). 

Smith’s redrawn emphasis is productive, as 

Hobson knows too, not merely because of the 

variety and significance of Marshall’s accom­

plishments before February 1801, but because 

understanding what Marshall did between 1801 

and 1835 cannot fairly be separated from the 

first forty-four years of  his life.

Methodologically, Smith weaves Marshall’s 

relations with colleagues into the cases and 

events largely by allowing Marshall and others 

to speak for themselves whenever possible. 

Particularly after Chapter Four, the reader be­

comes a close-in observer, as it were, privy to 

developments. The result is salutary: a straight­

forward chronicle, greater and lesser historical 

figures who come to life on the pages, modest 

doses of interpretation, and little speculation 

by the author on intentions and feelings except 

where the record is clear.

Substantively, the book contains only brief 

excursions into Marshall’s jurisprudence. It is 

no criticism to suggest that those in search of 

lengthy discourse on Marshall’s decisions will  

want to look elsewhere. Rather, treatment of 

cases conforms to the methodological objec­

tive that characterizes the book as a whole: ju­

dicial decisions appear as Marshall presumably 

saw them. So in ZYXWVUTSRQPONMLKJIHGFEDCBAM a rb u ry v . M a d iso n , “Marshall 

did not say that the Supreme Court was the 

ultimate arbiter of  the Constitution. He did not 

say that the authority to interpret the Constitu­

tion rested exclusively with the Court, and he 

certainly did not endorse grandiose schemes 

that envisaged the Supreme Court as a board 

of review sitting in judgment on each act of 

Congress.... He simply stated that the Consti­

tution was law, and that as a judicial matter, it 

could be interpreted by the Court in cases that 

came before it.” 14 In M cC u llo ch v . M a ry la n d ,1 5 

cited chiefly today to justify expansion of na­

tional power at the expense of state preroga­

tives, “ ... Marshall could not have envisaged 

the modem federal government.... His deci­

sion was a defensive one. . . . M cC u llo ch did 

not so much expand federal sovereignty as re­
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strict state sovereignty.” 16

In the first chapter Smith assesses Marshall 

as a “ great man in an era that brought forth 

great men.” Marshall was blessed with a per­

sonality and demeanor that made him “a friend 

to all who approached,”  with “ the best-orga­

nized mind of  his generation,”  with unusual in­

sight into the requirements for nationhood, and 

with an unrivaled ability to articulate those re­

quirements in the context of deciding cases. 

These qualities and talents combine to make 

the book’s subtitle—D efiner of  a  N ation— en­

tirely credible: Marshall “ transformed the Con­

stitution from a compact among the states into 

a charter of national life and created a political 

role for the Supreme Court at the very center of 

the nation’s development.” 17

Emphasis on intellectual and social skills, 

transformation, and creation are of  course other 

ways of writing about leadership, and Smith’s 

book only reinforces Marshall’s reputation on 

this count. Altogether, Marshall sat with ten 

Justices appointed by Presidents after John 

Adams. The first (William  Johnson, 1804) was 

replaced by the tenth (James M. Wayne, 1835).18 

Democratic-Republican Presidents Jefferson, 

Madison, and Monroe made six appointments 

to a Bench that after 1807 had seven Justices, 

and that after 1811 contained a majority of 

Democratic-Republican members. Yet with few 

exceptions most of  the legendary decisions that 

exasperated Jefferson’s party (and sealed 

Marshall’s jurisprudential legacy)—rulings on 

federal judicial power, the implied powers of 

Congress, the commerce clause, and limitations 

on the states—were decided after 1815. If  

Jefferson and his two successors wanted a 

Bench opposed to Federalist-Hamiltonian 

ideas, they were singularly unsuccessful. Ma­

jor shifts in doctrine had to await Marshall’s 

death and the full  impact of President Jackson’s 

six appointees, a number only one less than the 

total number of  Justices named by his four White 

House predecessors.

So far as this reviewer is aware, Jeffrey 

Hockett’s N ew  Deal Justice19 is the first com­

parative study of Justices Black, Frankfurter, 

and Jackson. All  appointees of the second 

Roosevelt, this was a trio of considerable dis­

tinction and accomplishment. Moreover, only 

one justice since Black—Harold Burton in

1945—has come directly from the United 

States Senate. Frankfurter was the last Jus­

tice appointed directly from the professor­

ate. No justice since Jackson has entered the 

legal profession the old fashioned way: by ap­

prenticeship. Among Justices of the twentieth 

century probably no pair has been more thor­

oughly studied and written about than Black 

and Frankfurter. Of Justices who have served 

on the Court since the constitutional revolu­

tion of 1937, Jackson reposes in a class of one: 

attracting considerable interest in the literature 

during and shortly after his tenure, he quickly 

dropped out of scholarly sight.

How then does a book of about 300 pages 

of text both enlarge an understanding of the 

first two and redeem the third from neglect? 

The author manages these formidable tasks by 

linking their constitutional jurisprudence to the 

intellectual milieu in which each was immersed 

during his formative, pre-Court years. The as­

sumption seems to be that, first, milieu shapes 

one’s outlook on politics and society, and, sec­

ond, once on the Bench this outlook has a pro­

found effect on one’s notion of the proper use 

of judicial power. The result is a challenging 

and tightly written and reasoned volume. In a 

project that began as a study of Jackson 

alone,20 Black and Frankfurter appear as con­

trasts against which the author assesses 

Jackson’s judicial service. “ In neglecting Jack- 

son, scholars have not only failed to appreci­

ate fully  the diversity of  the New Deal Justices; . 

they have also overlooked the insights of an 

individual who saw both merit and flaws in the 

opinions of Black and Frankfurter.” 21

The seeds of Black’s jurisprudence lay in 

the industrial transformation that he witnessed 

as a young attorney and politician in an Ala­

bama only several decades removed from Re­

construction. Like the Populists, he developed 

a “hierarchical view of society and politics” 22 

and championed the interests of common 

people. Far from fearing judicial power, Black 

became a profoundly result-oriented jurist. His 

well-advertised opposition to judicial discre­

tion (that Hockett terms “ the danger of judicial 

abstraction” ) and his insistence on textualism 

were devices to “aid marginal social groups”  

and to “prevent courts from impeding social 

reform and to ensure judicial involvement for
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In Jeffrey Hockett’ s new book, 
he argues that, unlike Justices

Hugo L. Black and Felix 
Frankfurter, Robert H. Jackson

(right) demonstrated a prag­

matic jurisprudence that 
emanated from his background 

as a “ generalist country lawyer”  
from Chautauqua County, 
New York (pictured above).

important antihierarchical objectives.” 23 Or, as 

Hockett might have said, Black was a program­

matic liberal,24 emphasizing particular policy 

outcomes, rather than an institutional or proce­

dural liberal, emphasizing merely an open demo­

cratic process.

Instances where Black took positions at 

odds with those objectives (as suggested by 

his dissents in ZYXWVUTSRQPONMLKJIHGFEDCBAG risw o ld v . C o n n ec ticu t,2 5 

which invalidated a ban on the use of birth con­

trol devices, and K a tz v . U n ited S ta tes,2 6 which 

brought electronic surveillance squarely under 

the Fourth Amendment) were the price neces­

sary to maintain consistency in constitutional 

interpretation. That results, not fear of judicial 

discretion, Hockett maintains, drove Black is 

demonstrated by his opinions in such cases as 

W esb erry v. S a n d ers2 1 that, mandating one per- 

son/one vote for congressional districting, de­

part from fealty to the text. Ordinarily, Black 

excelled in cloaking a “ significant use of judi­

cial power”  within “ the norm of self-denial.” 28

Black’s opinions in cases such as B e ll v . 

M a ry la n d , B ro w n v . L o u is ia n a , A d d er ley v. 

F lo r id a , A m a lg a m a ted F o o d E m p lo yees U n io n 

v. L o g a n V a lley P la za , and T in ker v. D es M o in es 

S ch o o l D istr ic t2 9 make this argument difficult  

to accept entirely, as the author acknowledges 

but discounts.30 Each of these involved both 

free speech and ordinary people, with three 

containing the added element of  racial discrimi­

nation. Black vigorously opposed the claimed 

right each time. If  constitutional consistency 

was the governing principle, its costs had be­

come dear indeed. Alternatively, Hockett’s ex­

planatory principle may be burdened with more 

than it can convincingly carry. As influential 

as intellectual background no doubt is, one 

must be careful, with Black or any other Jus­

tice, to take account of the force of later events 

and circumstances as well as the Court’s own 

collegial setting.

In contrast to Black, Frankfurter’s jurispru­

dence, taking shape as it did in the Progressive 

environment of the industrialized northeast, 

seems less enigmatic. Despite judicial opin­

ions that appeared to retain considerable dis­

cretion forjudges, Frankfurter’s views reflected 

just the opposite: “ a desire to reduce radically 

the Court’s influence in American life.”  A  pro­

found faith in the ordinary workings of the leg­

islative and regulatory processes (institutional 
or process liberalism) thus led him to be highly 

suspicious of the “ institutional competence of 

the judiciary.” 31 Those instances where he re­

sorted to the aggressive use of  judicial power 

(as in Establishment Clause cases) occurred
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when other values of unusual importance to 

him were at stake.
Reflecting a blend of Black’s fear of politi­

cal oppression and Frankfurter’s hostility to 

judicial abstraction, Jackson evinced a contex­

tual or “pragmatic jurisprudence” 32 that seemed 

unaffected by the political movements that 

moved Black and Frankfurter. Instead, 

Jackson’s thinking emanated from his back­

ground as a “generalist country lawyer” 33 from 

Chautauqua County, New York. Yet the analy­

sis leaves in doubt the reasons why Jackson 

seized on certain interests (to the exclusion of 

others) that were worthy of a judicial shield 

against majority rule.

Hockett departs from the conclusions of 

some Jackson scholars in at least two respects. 

First, being more comfortable with the exercise 

of judicial power, Jackson was more jurispru- 

dentially akin to Black, not Frankfurter—this in 

spite of the notorious Black-Jackson feud of

the mid-1940s. Second, Hockett finds that 

Jackson’s Nuremberg War Crimes Trial experi­

ence had a “ liberalizing influence”  on his post­

war decisions, in “ occasionjing] a heightened 

appreciation ... of the Constitution’s proce­

dural guarantees.” 34 Otherwise, his repudia­

tion of the preferred freedoms concept in free 

speech cases “ did not represent a fundamen­

tal shift in his constitutional jurisprudence 

[but] . . . most certainly signified a change in 

tone.” Hockett leaves unsaid what a “ funda­

mental change” might have entailed, but the 

author admits that Nuremberg was “ the cause 

of his adopting an approach toward seditious 

speech that was even more deferential toward 

legislatures than the approach Frankfurter 

took.” 35 Perhaps that is not “ fundamental,”  but 

it is surely consequential.

Because Jackson’s “ traditional back­

ground” 36 may have caused him jurispruden­

tial difficulty, it may also account for his

Richard Brisbin notes in his new work on Antonin Scalia’ s jurisprudence that the instrument to 
change politics through judge-made law is a modification of “ Reasoned Elaboration,” an approach 
associated with Felix Frankfurter that was later prominent at the Harvard Law School (above) 
during Scalia’ s education there in the late 1950s.
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neglect today. He lacked the generally unclut­

tered “underpinnings of . . . [Black’s and 

Frankfurter’s] interpretive models,”  thereby 

opening himself to the charge of ZYXWVUTSRQPONMLKJIHGFEDCBAa d -h o c judg­

ing. Against the social expectation that judges 

discover, rather than make, law, credible consti­

tutional luminaries must develop and apply a 

strategy for reconciling their values with this 

expectation. Judges who ignore or cope inad­

equately with this necessity do so at the peril 

of  their legacies. Nonetheless, Hockett believes 

that those who look more closely at Jackson 

will  find that he speaks to contemporary de­

bates about the Court. He “ alone raised the 

vexing possibility that the judiciary is at once 

the branch of government most qualified to 

correct the inadequacies of the political pro­

cess and the one least able to make needed 

adjustments among competing social claims.” 37

Hockett’s linkage of  milieu, political outlook, 

and jurisprudence approximates Richard 

Brisbin’s treatment of Justice Antonin Scalia. 

In place of the Progressive era and industrial 

turmoil are a pair of  revolutions, American-style: 

the New Deal and the programmatic liberalism 

of the Warren (1953-1969) and Burger (1969- 

1986) Courts. Brisbin’s thesis in Justice 

A ntonin  Scalia  and  the  C onservative  R evival38 

is that his subject has reacted against this back­

ground by articulating judicially a contrasting 

vision for the nation.

Brisbin’s is the third intellectual biography 

of Scalia in four years.39 Counting also the 

wealth of periodical literature about the 103rd 

Justice, Scalia has probably received more 

scholarly attention than any other member of 

the current Bench. That fact carries a risk. Even 

in light of a decade in public life before ap­

pointment to the Court in 1986, Scalia’s is a 

career in progress. With exceptions such as 

Felix Frankfurter and the second John Marshall 

Harlan, most Justices of  the past who are today 

identified closely with a particular legal tradi­

tion had not fully  developed that identity in 

their first decade on the Bench. By 1811, John 

Marshall’s Court had scarcely decided F le tch er 

v . P eck f and Marshall had written only nine of 

the thirty-seven constitutional opinions that 

comprise his legacy.41 By 1947 Justice Black 

had just finished work on his famous dissent in 

A d a m so n v . C a lifo rn ia ?1 that signaled his “com­

ing out”  as a total incorporationist on the Four­

teenth Amendment. Justice William  J. Brennan, 

Jr.’s considerable accomplishments by 1966 ex­

posed only the bare outlines of what the next 

twenty-four years would reveal. With Scalia, 

scholars must discern not only a jurisprudence 

worth evaluating but perhaps even one that is 

reasonably set. Scalia himself has both facili­

tated and complicated their task: Brisbin’s book 

concludes with a twenty-two-page bibliogra­

phy of publications b y Scalia, including his ju­

dicial opinions from the U.S. Court of Appeals 

for the District of Columbia Circuit and the Su­

preme Court (through November 1995), articles, 

addresses, and testimony before congressional 

committees.43 This is no paper trail; it  is a free­

way.

There are three parts to Brisbin’s interpre­

tation of Scalia. First (and as others have 

shown), Scalia’s votes are overwhelmingly on 

the conservative side, at least among cases that 

can be perceived as presenting a choice be­

tween a liberal and a conservative outcome.44 

By a “ conservative,”  Brisbin means someone 

who (1) contests “ the New Deal and public in­

terest libera] definition of  legitimate state power 

and private rights;”  (2) contests “ changes in 

interest group roles in American political and 

social life”  that have opened the political pro­

cess to traditionally non-influential groups such 

as racial minorities and the poor; and, (3) cred­

its the first two with “moral discord” in that 

they have frustrated “ the development of a 

moral consensus or a shared religious vision of 

social and political life.” 45 (Brisbin’s middle el­

ement may be over-inclusive. The conserva­

tive political revival in the past two decades 

has been swelled by traditionally non-influen- 

tial and even previously apolitical groups such 

as the so-called Christian right.)46

Second, the interpretive vehicle or instru­

ment to change politics through judge-made 

law is a modification of “ Reasoned Elabora­

tion,” 47 an approach associated with Felix 

Frankfurter that was later prominent at the 

Harvard Law School during Scalia’s education 

there in the late 1950s. Intent on curtailing 

policy innovations by the judiciary, this 

school advocated passivity, so that “ the 

course of the nation”  would be “charted by 

elected representatives who considered and
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Efforts by Rutherford B. Hayes to appoint rail­
road lawyer and former Senator Stanley Mathews 
(above) on the Court in 1881 were stymied by 
progressive groups like the Grange. When Presi­
dent James Garfield renominated Matthews later 

that year, he was confirmed only by the whis­
ker-thin margin of a single vote that broke party 

lines.

refined public sentiments, not by an unelected 

judiciary or a tumultuous interest group con­

flict.” 48 This part of Brisbin’s argument is sig­

nificant because, in contrast to several other 

scholars, he believes that Scalia does not ordi­

narily rely upon Burkean or religious conserva­

tism, natural law, or even the Founders’ intent. 

He is at most a “ faint-hearted”  originalist,4’  and 

so differs in this respect from the former judge, 

Robert Bork. Ironically, Scalia’s version of Rea­

soned Elaboration requires an active judiciary 

to ensure passivity: “ the revocation of prece­

dents that he thinks encourage the disregard 

of constitutional text or longstanding legal tra­

ditions.” The objective is the pretended isola­

tion “of  the judiciary from politics... to make it 

appear that juridical craft and reasoning are of 

a different order than other forms of public de­

bate.”50

Third, Scalia’s opinions and other writings 

reflect a “ constitutive discourse” that ad­

dresses fundamental “normative beliefs about 

social, political, and economic power relations”  

in the nation.51 This fact places him within the 

tradition of “ lawyer-politicians”  from Thomas 

Jefferson and John Marshall to Louis D.

Brandeis and Thurgood Marshall, who have 

contributed vision to public debates, helping 

to shape popular attitudes about politics and 

government.52 Scalia’s vision is “ distinctly con­

servative and legalistic”  in order to “conserve 

the American faith in rule-based politics and to 

keep bureaucracy, Congress, and interest 

groups from generating a more chaotic politics 

of conflicting interests and—to a far lesser ex­

tent—moral discord.” Talk of “ rule of law,”  

moreover, is “ an artifice”  to secure “ the con­

servative revival: executive policy leadership 

and a reinforcement of the status of interests 

that are already powerful.” 53

This is the vision that hides behind the 

mask of legal impartiality. It  thrusts to the fore­

ground the authority of legal text in order to 

obscure the ever-present judicial discretion in 

the background.54 In Brisbin’s grim assessment, 

Scalia’s vision is inhospitable to remedies for 

inequality and injustice.55

A ppointm ent and  D isappointm ent

If  law, values, and institutional factors are 

apparent in biography, it is the second and third 

of these that dominate study of Supreme Court 

appointments. As a process, judicial selection 

has been political from the outset in that both 

Presidents and Senators have taken a nominee’s 

views and party identification into account. The 

federal judiciary had been busy “ erecting them­

selves into a political body to correct what they 

deem the errors of  the Nation,”  fumed Jefferson 

in a letter to President Madison in 1810. “The 

death of [William]  Cushing gives an opportu­

nity of closing the reformation, by a successor 

of unquestionable republican principles... .” 56 

Moreover, Presidents from Washington (with 

John Rutledge in 1795) to Ronald Reagan (with 

Robert Bork in 1987) have had their choices for 

the Court rebuffed by the Senate. Aside from 

the temporary exception of a recess appoint­

ment, no one sits on the Supreme Court with­

out the express concurrence of the upper house 

of Congress, no matter how highly praised the 

nominee may be by the President. Except for 

appointees to the cabinet, surmised Lord Bryce 

early in this century, the Senate “ early assumed 

the right of rejecting a nominee to any other 

office on any ground which it pleased, as for
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When Louis D. 

Brandeis was 
nominated to the 
Court in 1916, 
debates on the 
Senate floor about 
judicial nominations 
were still closed to 
public scrutiny (the 
veil of secrecy was 
lifted in 1929).
Threat of direct 
electoral retaliation 

against U.S. Senators 
had, however, been 
present since 
ratification of the 
Seventeenth 
Amendment in 1913.

instance, if  it disapproved his political affilia­

tions, or wished to spite the President.” 57 Bryce 

was thoroughly familiar with confirmation poli­

tics in the nineteenth century when the Senate 

failed to approve more than a quarter of nomi­

nations to the Supreme Court. By contrast, the 

failure rate for the twentieth century is barely 

eleven percent, even after some stormy nomi­

nations in the past thirty years.58 There never 

seems to have been a golden age when merit 

alone mattered in the executive and legislative 

decisions that have shaped the Bench.

Shaping  A m erica, by George Watson and 

John Stookey,59 and The Selling of Suprem e 

C ourt N om inees, by John Maltese,60 are recent 

books about the appointment process that 

complement, rather than duplicate, each other.61 

Each volume successfully interweaves both 

historical and contemporary materials. Both 

illustrate the transformation in nomination poli­

tics that has occurred since the mid-nineteenth 

century.

For decades nomination politics was a mat­

ter almost entirely between the President and 

the Senate; indeed, the process that is so vis­

ible today was practically closed to public 

scrutiny for more than half of American na­

tional history. No nominee testified before 

the Judiciary Committee until 1925, and such 

testimony did not become ZYXWVUTSRQPONMLKJIHGFEDCBAd e r ig u eu r until 

1955. Judiciary committee deliberations and 

floor debate typically went forward in secret. 

The Senate usually acted quickly on a nomina­

tion, but without roll-call votes. Only relatively 

recently have Presidents routinely launched 

public campaigns in support of their nomi­

nees. Two generations ago few imagined 

“ live” telecasts of Senate committee hear­

ings, much less those that would out-score 

baseball’s League Championship Series in the
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Nielsen ratings, as happened with the nomina­

tion of Clarence Thomas.

Maltese accounts for changes chronologi­

cally through a series of brief case studies. He 

starts with the rise of organized interest groups 

in the late nineteenth century as forces in na­

tional politics, with the third chapter marking 

precisely when and how interest groups first 

became involved in appointment politics: the 

effort by two Presidents to place railroad law­

yer and former U.S. Senator Stanley Matthews 

on the Court in 1881. In the waning days of 

President Rutherford Hayes’s administration, 

the Grange, other groups who would later be 

known collectively as Populists, and the Na­

tional Anti-Monopoly League successfully 

blocked the Matthews nomination. When Presi­

dent James Garfield renominated Matthews later 

that year, Matthews was confirmed only by the 

whisker-thin margin of a single vote that broke 

party lines.62

Structural factors for a time made interest 

group involvement more the exception than the 

rule. Threat of direct electoral retaliation against 

U.S. Senators was absent until after ratification 

of the Seventeenth Amendment in 1913. Not 

until 1929 did the Senate lift  the veil of secrecy 

by routinely opening floor debate on nomina­

tions to public scrutiny.63 Probably not coinci­

dentally, as the fourth chapter demonstrates, 

the nominations of Charles Evans Hughes and 

John J. Parker by President Herbert Hoover in 

1930 then generated the most noticeable Court- 

focused displays of interest group activity 

since President Woodrow Wilson’s 1916 nomi­

nation of Brandeis.64

Later chapters illustrate how in more recent 

confirmation conflicts “ players”  in the nomina­

tion process—organized interests, the nomi­

nees themselves, Senators, and Presidents—  

have responded to changes in rules and tech­

nology (such as the advent of television, com­

puters, and direct mail) to mold public opinion 

as a force in determining the voting outcome 

on the Senate floor. The most dramatic recent 

development, Maltese believes, may be presi­

dential behavior. Only since Ronald Reagan 

have Presidents “ routinely spoken out on be­

half of their nominees throughout the Senate 

confirmation process. . . . Before Reagan, Su­

preme Court nominees were lucky if  the presi­

dent ZYXWVUTSRQPONMLKJIHGFEDCBAever publicly uttered their name after nomi­

nating them.” 65 Even the circumstances of an 

announcement are entirely different. Nomina­

tions now appear with great fanfare in contrast 

to the practice in the not-too-distant past when 

Presidents revealed their choice in a news con­

ference. President Harry S Truman made Harold

The nominations of Charles Evans Hughes and 
John J. Parker (above) by President Herbert 
Hoover in 1930 generated the most noticeable 

Court-focused displays of interest group activ­
ity since President Woodrow Wilson’s 1916 
nomination of Brandeis. Parker, an appeals court 

judge, was opposed by the American Federation 
of Labor and the NAACP.
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H. Burton’s nomination the last of  six brief an­

nouncements in front of  reporters in 1945, while 

President Richard Nixon announced the nomi­

nations of Lewis F. Powell, Jr., and William  

Rehnquist in a prime-time television address in 

1971.66

Many of these changes are apparent in 

Shaping  A m erica. However, rather than pro­

ceeding as Maltese did from Presidents Hayes 

to Bill  Clinton, Watson and Stookey organized 

their informally written book according to the 

steps in the contemporary (post-1981) nomina­

tion process. Drawing on published sources 

and interviews with participants, they begin 

with “ the vacancy” 67 and a discussion of fac­

tors that motivate Presidents to select a par­

ticular nominee. Attention then shifts to the 

“ interim,”  the period of time between the an­

nouncement of the nomination and the onset 

of formal proceedings in the Senate.

With an almost certain gap of several 

months, even when the Senate is in session, 

this interval has become critical for the success 

of the nomination. As Maltese would agree, 

“Public opinion seems destined now to play a 

significant role in Supreme Court confirmations, 

at least in controversial nominations. In large 

part this is due to the fact that advocacy groups 

... have made grassroots appeals a basic tactic 

in the confirmation battle.” 68 Ultimately the 

several players strive mightily to shape that 

opinion in ways that will  bring about an out­

come in the Senate favorable to them.

A separate chapter explains how hearings 

in the Judiciary Committee have become the 

focal point of each nomination, testing the ef­

fectiveness of previous efforts by the players 

to “ define”  the nominee in ways that are ap­

pealing or unappealing, acceptable or unac­

ceptable. The important new variable at this 

stage is the nominee who wants “ to appear 

competent, and exhibit the appropriate 

amount of integrity, thoughtfulness, sensitiv­

ity, and temperament”  and also to remain aware 

of “how the opposition seeks to frame the nomi­

nation and avoid responses that will  permit a 

spin in support of that frame.” 69 As examples, 

the authors cite the skillful responses of two 

nominees, Frankfurter in 1939 and Brennan in 

1956. The former deflected Senator Pat 

McCarran’s effort to depict Frankfurter as sup­

portive of Harold Laski’s sympathetic 1927 book, 

C om m unism . The latter provided what subse­

quent events proved to be an astonishing re­

ply to a question posed by Senator Joseph 

McCarthy: “Do you approve of congressional 

investigations and exposure of the communist 

conspiracy setup?” “Not only do I approve, 

Senator,”  responded Brennan, “but personally 

I cannot think ... of a more important or vital 

objective of any committee investigation than 

that of rooting out subversives in govern­

ment.” 70 If  the committee is representative of 

the Senate as a whole, the committee vote is a 

good predictor of the final step of the process, 

the Senate’s floor action. “ [T]he careful ob­

server will  pay attention to the partisan and 

ideological split..., anticipating that the Sen­

ate will  pretty much follow  suit.” 71

Because some recent nominations have 

generated political pandemonium—at least one 

author has labeled the process the “ confirma­

tion mess” 72— it is not surprising that all three 

authors comment on the sweeping modifica­

tions proposed by some observers to save the 

Senate from itself by restoring calm, dignity, 

and reflection. A 1988 report by the Twentieth 

Century Fund, for example, recommended the 

depoliticization of the process by returning to 

an earlier day when nominees were not expected 

to appear in person and by basing the confir­

mation decision on the nominee’s written record 

and the testimony of legal experts as to the 

nominee’s competence, among other things.73 

For Watson and Stookey as well as Maltese, 

such measures are neither wise nor efficacious. 

The former argue that the process would actu­

ally be improved were it even more explicitly 

political in terms of  ideology and partisanship.74 

Senators should not resort to shadow objec­

tions to hide their real ones. For Maltese, the 

“mess has less to do with the specifics of 

the confirmation process . . . than with the 

underlying political climate of any given era. 

The recent... mess was mostly a product of an 

unusually long period of divided government, 

coupled with... a ‘cultural civil  war,’ ... over 

some of the most divisive issues imaginable, 

with race and abortion at the forefront.” 75 In 

short, the process can certainly be more civil,  

but in no way can it  be nonpolitical.

Perhaps the issue should be rephrased.
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While the nominations of  Ruth Bader Ginsburg 

and Stephen Breyer were relatively agreeable, 

one wonders whether their experience will  be 

the rule. Should scholars take seriously con­

cerns about the potential for negative conse­

quences of nomination warfare on the Court 

itself? If  political eunuchs have never been 

responsible for staffing the Supreme Court, is 

there nonetheless a maintainable middle ground 

for Supreme Court confirmations that falls be­

tween a process akin to article-selection at a 

refereed journal and one that resembles Satur­

day night television wrestling? Indeed, a 

strong case can be made that incentives for 

nomination combat have not diminished. The 

range of emotionally contentious matters that 

routinely occupy the Court’s time not only re­

mains broader than that found during the nine­

teenth and early twentieth centuries, but re­

mains just as broad as a decade ago. Not only 

are there now more groups potentially affected 

by judicial decisions, but they can communi­

cate that connection to their members more di­

rectly and with greater speed than ever before. 

Campaigns and television news dominated by 

“ sound bites”  and a public averse to thorough 

coverage of most issues76 reinforce a nomina­

tion process that remains susceptible to parti­

sans on all sides.

T he  C ourt as  a  Sm all G roup

Mention of conflict and the Supreme Court 

calls to mind not only confirmation struggles, 

but classic episodes of interbranch tension: 

Jefferson and Andrew Jackson versus 

Marshall, Lincoln versus Taney, and Franklin 

D. Roosevelt versus the Hughes Court.77 Those 

encounters are reminders that, all the while the 

Constitution’s separation of powers provides 

independence for the federal judiciary, its 

shared powers entangle the Court in partisan 

and ideological discord from time to time. One 

would also expect conflict within any institu­

tion or organization that stems from intellectual 

differences among strong-willed individuals as 

well as personal quirks and foibles. With the 

Court in particular, an additional cause of con­

flict  is also the reason why conflict should be 

managed: no single justice prevails in a deci­

sion without the agreement of at least four oth­

ers. Some intramural skirmishes have been truly 

fabled: Justice James C. McReynolds’s rude­

ness to Justice Brandeis78 that made it easier 

for Harold Laski to write, “McReynolds and 

the theory of a beneficent deity are quite in­

compatible;” 79 the Black-Jackson feud that 

probably cost Jackson the Chief Justiceship;80 

and the long-running bitterness between Jus­

tices Frankfurter and Douglas.81

Phillip Cooper’s Battles on the Bench82 ar­

gues that conflict within the Court is more ex­

tensive than even those legendary illustrations 

might suggest. Focusing mainly on the period 

since 1940, the author draws from the papers of 

Justices Black, Brennan, Burger, Douglas, Jack- 

son, Marshall, and Rutledge, from interviews 

and oral histories, and from dozens of biogra­

phies and periodicals83 to document conflict as 

persistent and pervasive. His examples encom­

pass the varieties of internecine combat. Dis­

agreements may be professional or personal, 

and either may be “pursued internally or [be] 

taken into the public arena.” 84 Professional 

conflict is both necessary and desirable but 

may become troublesome when carried on ex­

ternally. Personal conflict, often a by-product 

of professional differences, is even more dam­

aging to intra-Court relations when it  becomes 

public.

In content, the book is largely anecdotal 

with an emphasis on personal friction. Here in 

one place must be very nearly every verifiable 

snub and other unkind act in recent Supreme 

Court history, plus examples of  important people 

who sometimes take themselves too seriously 

—all the grist any screenwriter would need for 

“Justices Behaving Badly.” Even the location 

of material can be suggestive of conflict, as in 

the 1943 clipping from the ZYXWVUTSRQPONMLKJIHGFEDCBAC h ica g o T r ib u n e 

tucked within the Douglas Papers titled 

“Frankfurter’s Hold on Court Losing Force.” 85 

Laughter is a good antidote for tension in any 

setting, but on a page-by-page count spleen­

venting at the Court easily surpasses humor: 

the section titled “ The Crucial Presence of Hu­

mor”  is a mere five pages long.86

The book is also provocative. Because 

Cooper is considerably longer on examples of 

conflict than on its effects, the reader is left to 

ponder institutional consequences. The mat­

ter may be timely because Cooper is dubious of
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“ the contention that there is no more conflict 

[in  the 1980s and 1990s] than at any other time 

in the Court’s history.” 87 Indeed conflict may 

now be more frequent and intense, thanks to 

increased attention to Justices’ extracuriam re­

marks in the media that further strains already 

strained relations. Admitting that the Court 

may still “make a credible claim to being the 

most collegial of  the three major governmental 

bodies in Washington,”  he nonetheless urges 

the Justices to be acutely conscious of “ the 

best interests of the institution.” 88 Personal 

conflicts that erupt into the public arena may 

“ encourage noncompliance [with decisions] 

because it suggests that a ruling is but a tem­

porary victory in a particular case and does not 

announce a carefully considered principle that 

the Court is likely  to apply uniformly in the fu­

ture.”  Over time, public battles may undermine 

“public respect for the institution because open 

conflict appears to mimic the behavior of other 

political bodies... ,” 89

One thinks of other possible consequences 

as well. What are the effects, if  any, of  personal 

conflict on the quality of  the Court’s opinions? 

Do fractious relations unnecessarily fragment 

the Bench, making majority opinions more dif­

ficult to achieve? What is the impact of feuds, 

slights, and hurt feelings on a Justice’s deci­

sion to retire (or remain)? The departure of 

Justice John H. Clarke in 1922, for example, is 

usually explained in part by his inability to ig­

nore or to cope with McReynolds’ “antics and 

hostilities.” 90 Should Presidents take into ac­

count a prospective nominee’s reputation for 

conflict management, avoidance, or instigation? 

A hope of quelling the feuding and unifying 

the Bench was among Truman’s objectives in 

naming Fred Vinson as Chief Justice in 1946, 

although the divisiveness proved even too 

much for the new Chief’s conviviality.91

Perhaps because constitutional law remains 

caught up in the wake of Justices who sprang 

from the New Deal era, it is easy to forget just 

how long the more senior members of  the con­

temporary Court have served. As of  mid-1997, 

Justice O’Connor has already sat three years 

beyond Jackson’s thirteen, nearly half of 

Black’s thirty-four, and more than two-thirds of 

Frankfurter’s twenty-three. She is within three 

years of the median career tenure of the forty-

three Justices (current members excepted) ap­

pointed in the twentieth century.

According to Nancy Maveety’s Justice 

Sandra  D ay  O ’C onnor,92 overweening interest 

in O’Connor’s status as a “ first”  and a reputa­

tion (like Jackson’s) for ZYXWVUTSRQPONMLKJIHGFEDCBAa d -h o c adjudication 

have perpetuated “ scholarly oversight”  of, and 

“ capricious inattention”  to, her “ truly remark­

able characteristics as a judicial actor.” 93 

These consist of O’Connor’s “coalitional 

contributions”  as revealed in a pair of “ ac- 

commodationist strategies.”  The first of these 

strategies is “ jurisprudential accommodation- 

ism”  that is manifested in fact-centered, rule- 

averse, situational, nonideological opinions that 

reflect “pragmatic centrism”  and eschew bright 

lines.94 Instead of adjudication by categoriza­

tion or doctrine is the “balancing of conflicting 

values.” 95 The second strategy that Maveety 

finds reflected in her work is “behavioral ac- 

commodationism.” The term indicates swing 

voting, conditional cooperation with allies, and 

a propensity to write concurring opinions, al­

though Maveety admits that O’Connor is not 

among the most concurrence-prone members 

of  the Court. These behavioral examples in turn 

are “ tempered by a certain amount of shrewd­

ness.” 96

One of the volume’s virtues is that it chal­

lenges the occasional observations of some 

commentators who construe O’Connor’s fifth  

vote (coupled with a concurring opinion) in a 

5-4 split as evidence that she could easily have 

been on the other side. Maveety argues that in 

many instances, her vote may have been “ there”  

all along. Instead, her accommodationism 

points to other ends to be served. Moreover, 

in contrast to Cooper’s B attles, Maveety’s pre­

sents a Court less rife with personal animosi­

ties and more amenable to cooperation.

Maveety acknowledges that, of various 

forms of separate opinions, concurrences “most 

defy understanding.” 97 Particularly in light of 

the heavy workloads that are supposed to bur­

den the Bench, what, after all, do concurrences 

accomplish other than a feeding of one’s ego? 

As suggested by inferences from published 

opinions, by O’Connor’s responses in a writ­

ten interview, and by memoranda from the 

Thurgood Marshall papers, her concurrences 

in particular are “distinct messages in intercourt
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communication”  that induce as well as evidence 

“ fluidity ”  and promote “ incremental and colle­

gial methods for legal change.” 98 (This reviewer 

could find no reference to the Brennan papers.)

Relying on insights from small-group theory 

into various forms of court leadership, Maveety 

finds both accommodationist strategies at work 

in the three constitutional arenas that she ex­

amines: religious freedom, reproductive rights, 

and race. O’Connor’s endorsement and undue 

burden tests in the first two areas appeared 

first in separate opinions. Her views on race as 

a permissible factor in drawing majority-minor­

ity districts, on a Court where four colleagues 

are set against the practice and four are inclined 

to look approvingly, have meant that counsel 

defending or attacking a particular plan make 

their arguments to a Bench of one. Whether 

O’Connor’s strategy extends across other cases 

remains to be seen. Nor does this study ad­

dress that other forum—the certiorari process 

— in which behavioral accommodation might 

well be important.” But the evidence for the 

subjects included here is, as the Court some­

times says, compelling.

Paradoxically, the contextual approach that 

may have given O’Connor her influence on the 

contemporary Bench is itself heavily depen­

dent upon context for its success. Most prob­

ably, O’Connor would not be on the Supreme 

Court had there been no Reagan administra­

tion and a drive to remake the Bench. This fact 

gives her something in common with John 

Marshall, Black, Frankfurter, and Jackson, who 

sat when other Presidents labored to rechart 

the judicial course. Without Reagan, there 

would today be no ideologically conservative 

bloc of Justices. It has been O’Connor’s good 

fortune that this bloc has frequently needed 

her vote to make five. Five sure votes without 

O’Connor would have made her strategy largely 

an exercise in futility. Her influence thus seems 

to depend heavily on the accident of appoint­

ment and the range of issues before the Court. 

It will  be interesting to learn whether Maveety’s 

findings hold up once additional manuscript 

materials from O’Connor’s years become avail­

able, as well as whether Justices in earlier peri­

ods practiced the same strategy under similar 

circumstances.

T he U npublished O pinions of the

The author argues that Justice Sandra Day 
O’Connor most probably would not be on the 
Supreme Court had there been no Reagan ad­
ministration and a drive to remake the Bench. 
This fact gives her something in common with 
John Marshall, Black, Frankfurter, and Jack- 
son, who sat when other Presidents labored to 
rechart the judicial course.

R ehnquist C ourt by Bernard Schwartz100 nicely 

complements Maveety’s study. The volume is 

a workbook depiction of the bargaining and 

persuasion, the give and take, that characterize 

the decisionmaking process in the Marble Pal­

ace.101 The book follows the design of two 

earlier books by Schwartz: T he U npublished 

O pinions of  the  W arren  C ourt (1985) and T he 

U npublished O pinions of  the B urger C ourt 

(1988). All  three are presumably inspired by 

Alexander M. Bickel’s insightful T he U npub ­

lished  O pinions of  M r. Justice  B randeis (1957), 

which sketched a portrait of the internal dy­

namics of an earlier Court.

The latest U npublished O pinions opens 

with an introduction to decisionmaking proce­

dures in the Supreme Court that allows the au­

thor to question the prudence of the current 

practice whereby most of the actual opinion­

writing is done by the law clerks. “ The indi­
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vidual flair  that makes the opinions of a Holmes 

or a Cardozo literary, as well as legal, gems has 

become a thing of  the past.” 102 As ZYXWVUTSRQPONMLKJIHGFEDCBAL o s A n g e les 

T im es reporter David Savage has written, “ these 

days no one confuses Court opinions with lit ­

erature.” 103 “There is all the difference in the 

world,”  Schwartz continues, “between writing 

one’s own opinions and reviewing opinions 

written by someone else. It is hard to see how 

an editor can be a great judge. Can we really 

visualize a Holmes or a Cardozo coordinating a 

team of law clerks and editing their drafts?” 104 

Brandeis’ comment that the Justices “are al­

most the only people in Washington who do 

their own work” 105 seems today a partial truth 

at best.

Although the Justices are at least one step 

removed from the words that bear their names, 

the book, like its predecessors, reprints d ra ft 

opinions (majority, dissenting, and concurring) 

in important cases. Each set of opinions in 

turn is both preceded and followed by brief 

explanatory essays by Schwartz highlight­

ing the issues involved in the litigation and, 

more important, the movement within the Court 

that results in resolution of the case. Readers 

will  profit most from Schwartz’s exercise if  they 

read the draft opinions alongside the published 

ones, where applicable, in the U nited States 

R eports.

U npublished  O pinions includes ten cases 

that present a range of issues and outcomes. 

They begin with M isso u r i v . B la ir  and H o d e l v . 

I rv in g 1 0 6 in 1987 and conclude with U n ited 

S ta tes v . F ra n ceI ff l  and F o rd  M o to r C red it C o . 

v. D ep a r tm en t o f R even u e1 0 3 in 1991. The first 

of  these was a complex case arising from a traf­

fic stop: after nearly thirty pages of opinions 

had been drafted, the Court decided to dismiss 

the writ of certiorari as “ improvidently 

granted.” 109 H o d e l raised an important Fifth 

Amendment takings question, while F ra n ce 

demonstrated the difficulties that the decision 

process encounters when a case proves to be 

an unsuitable vehicle for resolving an issue. 

F o rd  M o to r involved the Commerce Clause in 

its “ dormant”  state and consumed much judi­

cial energy, but yielded only an affirmance by 

an equally divided Bench. There are eight opin­

ions by John Paul Stevens, five by Harry A. 

Blackmun, four by Byron R.White and

O’Connor, three by Marshall and Scalia, and 

one each by Brennan, Powell, Rehnquist, and 

Anthony Kennedy—everyone in this period 

but Justice David Souter.

Schwartz has had access to Justice 

Brennan’s papers for some time, although 

Schwartz acknowledges that most of  the mate­

rials reprinted in the Rehnquist Court volume 

are also in the Thurgood Marshall papers, a 

collection that, unlike Brennan’s, is generally 

open to all researchers. Obviously there will  be 

no successors to this volume in the short term 

unless Schwartz or someone else acquires ac­

cess to the papers of a Justice who has served 

since Marshall’s retirement in 1991.

Access to Court memoranda and other 

documents containing contributions by sitting 

Justices has been a subject of controversy at 

least since Alpheus Mason’s pioneering biog­

raphy of Chief Justice Harlan Fiske Stone ap­

peared more than forty years ago.110 Openness 

serves the Court well and “ reflects favorably”  

on what the Justices do, Schwartz contends. 

“No other governmental institution could be 

subjected to comparable scrutiny of its internal 

processes and come out so well,”  he states.111 

He may be correct, but the claim remains un­

substantiated.

There is insufficient space in this essay to 

review the debate on access, except to note 

that Schwartz is very much aware of the con­

tinuing sensitivity of  the issue, inside the Court 

as well as out. The introductory essay quotes 

from a memorandum to the Conference and to 

retired Chief Justice Warren E. Burger and Jus­

tice Powell by retired Justice Brennan dated 

December 19,1990: “ Sandra and the Chief have 

expressed to me the concern—shared, they tell 

me, by others of you—that researchers who 

examine my official papers thereby gain access 

to memoranda written to me by other Justices. 

They have suggested that, to avoid embarrass­

ment to any of our colleagues, I should not 

grant access to files that may include any writ­

ten material from Justices who are still sitting 

on the Court.” Explaining that he had been 

granting selective access to scholars for about 

a decade, Brennan announced that the practice 

would continue and expressed his belief “ that 

scholarly examination of the Court’s workings 

would serve the public interest.” 112
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For any individual justice, there is the ini­

tial question whether one’s papers should be 

preserved, and if  so, whether and how long 

access should be delayed. Ideally the Confer­

ence would decide on a policy that all would 

agree to follow. Scholars are hardly in a posi­

tion to police the Justices; nor should they be 

expected to look the other way when previously 

locked drawers are opened to them.

C ase  Study

“ [T]he safeguards of liberty,”  Justice Frank­

furter once observed, “have frequently been 

forged in controversies involving not very nice 

people.” 113 More charitably perhaps, he might 

have said that those safeguards have been 

forged in controversies involving people who 

have been accused of doing not very nice 

things. So modified, the statement applies to 

the seventeen-year-old juvenile (R.A.V) who, 

along with a companion, was arrested for burn­

ing a small cross on the front lawn of the home 

of Russell and Laura Jones in St. Paul, Minne­

sota, in the early morning hours of June 21, 

1990. These facts led to charges against R.A.V. 

under the city’s bias-motivated disorderly con­

duct ordinance: “ Whoever places on public or 

private property a symbol, object,... or graffiti, 

including, but not limited to, a burning cross or 

Nazi swastika, which one knows or has reason­

able grounds to know arouses anger, alarm or 

resentment in others on the basis of race, color, 

creed, religion or gender commits disorderly 
conduct. . . .” The ensuing litigation culmi­

nated in a unanimous holding by the Supreme 

Court in ZYXWVUTSRQPONMLKJIHGFEDCBAR .A .V v . C ity o f S t. P a u l'1 4 that the 

ordinance violated the First and Fourteenth 

Amendments: the ordinance was impermissi­

bly viewpoint-based in its ban (as five mem­

bers of the Court held) or overbroad (as four 

members of the Court asserted). The case is 

the subject of Edward J. Cleary’s B eyond  the 

B urning  C ross.115

A  private criminal defense attorney in St. 

Paul, Cleary first encountered R.A.V when he 

was assigned the case as a paid part-time pub­

lic  defender. After the initial constitutional rul­

ing in R.A.V ’s favor in the trial court, Cleary 

continued his efforts on his client’s behalf on a 

p ro  b o n o basis when the city appealed. A  rul­

ing in the city’s favor by the Minnesota Su­

preme Court led to Cleary’s first opportunity to 

argue a case before the Supreme Court.

The experience would provide any attor­

ney with a story to tell. What makes this book 

succeed is the skill  with which Cleary marshals 

and exploits his knowledge and perspective in 

demonstrating the strategic and tactical factors 

at work in the appellate process. What does 

one do to maximize the probability that a par­

ticular case will  attract the interest of at least 

four members of  the Court? To whom does one 

turn for advice? How does one prepare for oral 

argument? Why has anticipated support from 

certain a m ic i not been forthcoming?

While leaving no doubt that he believes in 

the correctness of the constitutional position 

he advocated all the while deploring the cross- 

burning itself, Cleary maintains sufficient de­

tachment and balance to make the book much 

more than an ego-enlarging account of one 

attorney’s victory in the Supreme Court. The 

book is at once an informative depiction of the 

legal process at work and a study of First 

Amendment jurisprudence and R .A . V s place in 

its development. That lends the significance 

to the word “beyond”  in the title of the book.

Cleary shows the professional and personal 

difficulties inherent in translating the Constitu­

tion into reality. In a case like this one, a court 

applies principle to facts. Although the prin­

ciple (free speech, in this instance) may enjoy 

wide appeal, the beneficiary of a particular rul­

ing is often no hero. Cleary learned first-hand 

that opprobrium may attach to others too, as 

decisions align both Bench and counsel in the 

public’s mind with unpopular or even unsavory 

individuals. B eyond  the B urning  C ross thus 

teaches several larger, and vital, lessons.

In this mission to teach, Cleary’s book hap­

pily  is not alone. Early in this century Charles 

Warren opened a chapter with an admonition: 

“An American citizen will  never understand the 

form of government under which he is living, 

unless he understands why we must have a 

Supreme Court. And he will  never understand 

why we must have a Supreme Court, until he 

understands the form of government under 

which he is living.” 116 His words were a chal­

lenge not merely to ordinary citizens, but to 

those who inform them. He had education in
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mind. Fred Graham, who was once the Supreme 

Court reporter for ZYXWVUTSRQPONMLKJIHGFEDCBAT h e N ew Y o rk T im es and CBS 

Television and is now associated with “ Court 

TV,” has said, “ The only groups who don’t 

appear on television are the Supreme Court and 

the Mafia.” 117 Graham had education in mind 

too, although one can agree with the necessity 

of educating the public about the Court with­

out necessarily agreeing that televised cover­

age of the Court’s proceedings is an answer. 

What is apparent is the essential civic function 

of books such as those surveyed here about 

the Court and the judicial process in convey­
ing that “understanding”  of  constitutional gov­

ernment to the news media, to advocacy groups, 

and to the public at large.
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