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To students of American history in general, 
and of the Supreme Court in particular, the constitu­
tional crisis of 1937 is a key event in deciphering 
much of the history of the twentieth century. A 
jurisprudential mindset that had been in place 
since the 1880s ran head-on into a political tidal 
wave whose elements had been building up since 
the 1890s. The conservative emphasis on prop­
erty rights, epitomized on the high court by the so- 
called Four Horsemen, stymied efforts to reform a 
society wracked not only by the Great Depression 
but also by the deleterious effects that the indus­
trialization of the nation had on its working classes. 
The proposal by Franklin D. Roosevelt to pack the 
Court, while it failed to pass in Congress, nonethe­
less broke the logjam, and the Court abandoned all 
efforts to block economic regulation for the next 
half-century. Roosevelt’s comment that he lost 
the battle but won the war is now accepted wisdom 
in examining the events of six decades ago.

The articles in this issue (most of them origi­
nally delivered as the 1996 Supreme Court Histori­
cal Society Lecture Series), however, point up a far 
mdre nuanced interpretation. Moreover, they elon­
gate the period of examination backward to cover 
the development of the jurisprudence that led up to 
the conflict, and forward to see the results of the 
battle. While the conservative bloc on the Court is 
normally seen as out of touch with the reality of

a Depression-ridden America, the jurisprudence 
men like James C. McReynolds, George Suther­
land, Pierce Butler and Willis Van Devanter es­
poused was not in and of itself wrong. The 
program put forward in the New Deal, while 
certainly humane and compassionate, had its own 
problems, not the least of which was the often 
sloppy draftsmanship which made laws like the 
National Industrial Recovery Act the target not 
only of the Four Horsemen but of the liberal bloc 
as well.

What is perhaps the most fascinating aspect of 
the confrontation is the overtly political activities 
of some of the Justices. By this I do not mean 
simply the conservative judicial activism that 
openly fought reform measures that impinged on 
propert rights. Rather, led by Chief Justice Charles 
Evans Hughes, the Justices fought back to protect 
the integrity of the Court as an institution. The 
letter the Chief Justice sent to Congress through 
Senator Burton K. Wheeler, is of prime interest to 
two of our contributors, and they take far different 
views on its importance in determining the final 
outcome of the President’s plan. Our readers will 
have to judge which one makes the more compel­
ling case. We at the Journal are happy to present 
a symposium that once again demonstrates the 
drama and continuing vitality of Supreme Court 
history.
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W h e n I  w a s w o rk in g o n th is p ro je c t, a f r ie n d 

w h o is n e ith e r a la w y e r n o r a h is to r ia n , a sk e d 

w h a t I  w a s d o in g . I  to ld  h e r I  w a s w o rk in g o n a 

le c tu re e n ti t le d “ T h e D a w n o f  th e C o n se rv a tiv e 

E ra”  a n d th a t i t  w a s a b o u t th e c o n se rv a tiv e C o u r t 

a t th e tu rn o f  th e c e n tu ry . H e r re sp o n se c a m e a s a 

su rp r ise . S h e th o u g h t I  w a s g o in g to  ta lk a b o u t 

to d a y’ s C o u r t a s i t a p p ro a c h e d th e tu rn o f  th e 

tw e n ty - f i rs t c e n tu ry .

I  su p p o se m y f r ie n d w a s n o t fa r o f f  in  th e 

w a y sh e in te rp re te d m y d e sc r ip t io n . B u t I  a m  

g o in g to  ta lk  a b o u t a n o th e r d a w n o f  a n o th e r c o n­

se rv a tiv e e ra . I t  w a s a t im e b e tw e e n 1 8 9 0 a n d 

1 9 3 7 , o f te n c a l le d th e la isse z - fa ire e ra . A n d i t  

p ro d u c e d a b o d y o f  le g a l d o c tr in e o f te n re fe r re d 

to a s la isse z - fa ire c o n s ti tu t io n a l ism . T h e te rm  

la isse z - fa ire , o f  c o u rse re fe rs to th e e c o n o m ic 

th e o ry . I t  w a s a n e c o n o m ic th e o ry p re d ic a te d o n 

th e f re e m a rk e t a n d th e id e a th a t p ro sp e r i ty c o u ld 

b e s t b e a c h ie v e d in  a sy s te m w h e re in d iv id u a ls 

w e re le f t f re e to  p u rsu e th e ir o w n se lf - in te re s t. 

I t  p la c e d i ts fa i th in  A d a m S m ith’ s LKJIHGFEDCBAW e a l t h  o f  

N a t io n s a n d th e id e a th a t th e “ in v is ib le h a n d o f  

th e m a rk e t”  w o u ld e n su re th e e c o n o m y w o u ld 

o p e ra te sm o o th ly a n d e f f ic ie n t ly .

T o  p ro p o n e n ts o f  la isse z - fa ire th e o ry th is w a s 

m o re th a n a p re fe r re d p o l ic y . I t  w a s a m a tte r o f  

n a tu ra l la w  a n d o f  n a tu ra l r ig h ts . O f  th e se n a tu­

ra l r ig h ts , tw o s to o d o u t. F irs t w a s th e n a tu ra l 

r ig h t o f  p ro p e r ty . T h e o th e r , c a l le d “ th e n a tu ra l 

r ig h t o f  f re e e x c h a n g e ,”  w a s th e n a tu ra l, se lf -e v i­

d e n t, a n d in a l ie n a b le r ig h t o f  a l l p e o p le to e m­

p lo y  th e ir o w n e f fo r ts fo r  th e g ra t i f ic a t io n o f  th e ir 

o w n w a n ts , e ith e r d ire c t ly o r th ro u g h e x c h a n g e .1

In sp ire d b y th e se b e l ie fs , A d a m S m ith’ s 

A m e r ic a n su c c e sso rs , th e la isse z - fa ire e c o n o­

m is ts , p o l ish e d a n d a d v a n c e d th e p r in c ip le th a t 

g o v e rn m e n t sh o u ld n o t in te r fe re in  e c o n o m ic 

m a tte rs .2 E d w a rd A tk in so n , a n e c o n o m is t t ie d 

to th e la isse z - fa ire t ra d it io n , a rg u e d th a t: 

“ G o v e rn m e n t’ s e f fo r ts to so lv e e c o n o m ic p ro b­

le m s , n o m a tte r h o w  s in c e re , h a d th e o p p o s ite 

e f fe c t. T h e y u p se t th e e c o n o m ic b a la n c e , d e­

s tro y e d th e in c e n tiv e fo r la b o r , a n d sa p p e d th e 

sp ir i t o f  e n te rp r ise a n d p ro d u c tiv e e n e rg ie s o f  th e 

n a t io n .” 3 T h e ir id e a s b e g a n to  ta k e h o ld o f  e c o­

n o m ic th in k in g in  th e m id d le 18 0 0 s . T h e y w e re 

re in fo rc e d b y  th e g ro w th o f  th e p h i lo so p h y o f  S o­

c ia l D a rw in ism , a n d to g e th e r th e y c re a te d a le g a c y 

th a t fo rm e d a th e o re t ic a l b a s is fo r  o p p o s it io n to  

g o v e rn m e n t re g u la t io n .

U n d e r la isse z - fa ire th e o ry , p ro p e r ty a n d f re e
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e x c h a n g e w e re n a tu ra l r ig h ts . B u t w e re th e y p ro­

te c te d b y o r in c o rp o ra te d in to th e C o n s ti tu t io n ? 

C e rta in ly th e C o n s ti tu t io n in c lu d e s p ro te c t io n s fo r  

p ro p e r ty . T h e A rt ic le  I , se c tio n 1 0 g u a ra n te e th a t n o 

s ta te sh a l l p a ss a n y la w  im p a ir in g th e o b l ig a t io n o f  

c o n tra c t p ro v id e s so m e p ro te c t io n b o th fo r  p ro p­

e r ty a n d fo r f re e e x c h a n g e . B u t th a t p ro v is io n 

p r im a r i ly p ro te c ts th e sa n c ti ty o f  e x is t in g c o n­

t ra c ts , n o t a n in a l ie n a b le r ig h t to  b e f re e f ro m  g o v­

e rn m e n t in te r fe re n c e . T h e C o n s ti tu t io n a lso g u a r­

a n te e s , in  th e F if th  a n d F o u r te e n th A m e n d m e n ts , th a t 

p ro p e r ty sh a l l n o t b e ta k e n w ith o u t d u e p ro c e ss o f  

la w . F in a l ly , th e F if th  A m e n d m e n t g u a ra n te e s th a t 

p ro p e r ty sh a l l n o t b e ta k e n fo r p u b l ic u se w ith o u t 

ju s t c o m p e n sa tio n . A ll  o f  th e se p ro v is io n s g iv e so m e 

p ro te c t io n to  p ro p e r ty . B u t th e y d o n o t g o so fa r 

a s to p ro h ib it re g u la t io n o r m a k e a n y sw e e p in g 

l im ita t io n o n g o v e rn m e n t in v o lv e m e n t in  e c o n o m ic 

m a tte rs .

N e v e r th e le ss , a c c o rd in g to  th e t ra d it io n a l v e rs io n 

o f  c o n s ti tu t io n a l h is to ry , ju d g e s o f  th e la te n in e te e n th 

a n d e a r ly tw e n tie th c e n tu r ie s d id  in te rp re t th e C o n­

s t i tu t io n in  a w a y th a t p ro v id e d sw e e p in g l im ita t io n s 

o n g o v e rn m e n t in v o lv e m e n t in  e c o n o m ic m a tte rs . 

T h is v e rs io n o f  h is to ry sa w su c h Ju s tic e s a s S te p h e n 

J . F ie ld , D a v id J . B re w e r , a n d R u fu s W . P e c k h a m 

la y in g th e fo u n d a tio n fo r  th e c o n se rv a tiv e e ra . W h e n 

fa c e d w ith  a to u g h q u e s tio n a b o u t th e v a l id i ty  o f  e c o­

n o m ic re g u la t io n , i t  sa w th e m tu rn in g to A d a m  

S m ith’ s LKJIHGFEDCBAW e a l t h  o f  N a t io n s ra th e r th a n th e C o n s ti tu­

t io n . In  th is v e rs io n o f  h is to ry , th e F o u r H o rse m e n , 

Ju s tic e s G e o rg e S u th e r la n d , Ja m e s C . M c R e y n o ld s , 

P ie rc e B u tle r , a n d W ill is  V a n D e v a n te r , c a rr ie d th is 

w o rk in to th e 1 9 3 0 s . In sp ire d b y  la isse z - fa ire e c o­

n o m ic s , th e se m e n p u rsu e d a p o l ic y  o f  e m p h a s iz in g 

p ro te c t io n o f  p ro p e r ty . A c c o rd in g to  th is t ra d it io n a l 

v e rs io n o f  h is to ry , th e le g a l d o c tr in e th a t d e v e lo p e d 

d u r in g th is e ra w a s th e p ro d u c t o f  a d e l ib e ra te c a m­

p a ig n to  a tta c h la isse z - fa ire th e o ry to  th e C o n s ti tu­

t io n .4

H a d I  b e e n a sk e d to p re p a re th is a r t ic le ju s t a 

fe w  y e a rs a g o , th is w o u ld h a v e b e e n i ts th e o re t ic a l 

b a se . I  w o u ld h a v e h a d th e fa ir ly  s tra ig h tfo rw a rd 

ta sk o f  f i l l in g  in  th e d e ta i ls o f  th e c a se s . B u t m o d­

I N C O M E  T A X  
F O D N D  F A U L T Y .

S u p re m e C o u r t H a n d s D o w n 

a D e c is io n in  th e T e s t 

C a sa

T H E L E V Y  O X R E N T S V O ID .

C a n n o t T a x M u n ic ip a l a n d S ta ts 

B o n d s U n d e r th e C o n­

s t i tu t io n .

S U C H T A X A T IO N IS D IE E O T ,

O n  t h e Q u e e t io n of the L e g a l i t y  e f t h e

E x e m p t io n ! t h e C o u r t  la  E q u a l ly  

D ie id e d— T h e O p to io n a  

a a D e l iT e ie d .

——-—

B y  T e le g r a p h f r o m  »  S ta t f  C o r r w ip o a d w i t .  

W a » h i n « t o n , A p r i l 8 . — - T h e S u p r e m e  

C o u r t t o - d a y  d e c i d e d  t h e  I n c o m e  t a x  

c a s e , d e c l a r i n g  t h a t  p a r t  o f  t h e  l a w  u n ­

c o n s t i t u t i o n a l w h i c h  i m p o s e d  t a x e s  o n  

t h e  r e n t a l s  o f  r e a l  e s t a t e  a n d  m u n i c i p a l 

a n d  S t a t e  b o n d s . N o  d e c i s i o n  w a s  r e n ­

d e r e d  o n t h e  r e m a i n d e r  o f t h e  l a w  f o r  

t h e  r e a s o n , a s  s t a t e d  b y  C h i e f J u s t i c e  

F u l l e r , t h a t t h e  c o u r t w a s  e v e n l y  d i ­

v i d e d .

In  th re e 1 8 9 5 c a se s th e C o u r t s ig n a l le d i ts a tta c h m e n t to  la isse z - fa ire id e a ls b y  o v e rru l in g th e p ro g re ss iv e in c o m e ta x , g iv in g  

sa n c tio n to  th e fe d e ra l la b o r in j  u n c tio n , a n d re d u c in g th e p o te n c y o f  th e S h e rm a n A n ti tru s t A c t. T h e in i t ia l  d e c is io n in  th e f i rs t 

c a se , WVUTSRQPONMLKJIHGFEDCBAP o llock v . F arm ers ’ L oan and T rust C om pany, h e ld th a t ta x o n re a l e s ta te in c o m e w a s u n c o n s ti tu t io n a l, b u t sp l i t 4 -4 (Ju s t ic e 

H o w e ll Ja c k so n n o t v o tin g d u e to  i l ln e ss ) o n th e le g a l i ty o f  ta x in g o th e r fo rm s o f  in c o m e . A  re -a rg u m e n t th e fo l lo w in g  m o n th le d 

to  a 5 -4 d e c is io n in v a l id a t in g th e e n tire ta x .
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e m  sc h o la rs h a v e m a d e i t  m o re o f  a c h a l le n g e . S o m e 

p e o p le , in c lu d in g so m e o f  to d a y’ s b e s t le g a l h is to r i­

a n s , a re n o w  te l l in g  u s th a t th e re w a s n o c o n se rv a­

t iv e e ra . A c tu a l ly , th e m o st c a re fu l a n d d e l ib e ra te 

a m o n g th e m a v o id th e w o rd “ c o n se rv a tiv e”  a n d te l l 

u s th e re w a s n o la isse z - fa ire e ra . T h e t ra d it io n a l im ­

a g e o f  la isse z - fa ire c o n s ti tu t io n a l ism , th e y sa y , is l i t t le  

m o re th a n a m y th . I t  is a m y th c re a te d b y  th e C o u r t’ s 

p ro g re ss iv e e ra c r i t ic s a n d p e rp e tu a te d b y  h is to r ia n s 

w h o fo l lo w e d . R a th e r th a n la isse z - fa ire , th e y sa y , 

ju d ic ia l d o c tr in e o f  th e la te n in e te e n th a n d e a r ly 

tw e n tie th c e n tu r ie s w a s in sp ire d b y  u n iq u e ly A m e r i­

c a n id e a s p o p u la r e v e n b e fo re th e C iv i l  W a r— id e a s 

l in k e d to Ja c k so n ia n d e m o c ra c y a n d f re e la b o r 

th e o ry .5

A s a g ro u p , th e se re v is io n is t h is to r ia n s se e m to  

h a v e se tt le d o n tw o  p o in ts to  p ro v e th e ir p ro p o s it io n . 

F irs t, th e y o b se rv e th a t ju d ic ia l d o c tr in e o f  th e c o n­

se rv a tiv e e ra a c tu a l ly a l lo w e d p le n ty o f  ro o m  fo r  th e 

s ta te a n d fe d e ra l g o v e rn m e n ts to  re g u la te e c o n o m ic 

m a tte rs . S e c o n d , th e y m a in ta in th a t, ra th e r th a n fo l ­

lo w in g  a n e c o n o m ic th e o ry , th e c a se s o f  th e e ra d e m­

o n s tra te a Ja c k so n ia n - l ik e c o m m itm e n t to  l ib e r ty .

P re se n te d w ith  th is re v is io n is t v ie w , I  w o u ld l ik e  

to d o se v e ra l th in g s . I  w o u ld l ik e  to b e g in w ith  a 

su rv e y o f  th e t ra d it io n a l v ie w  o f  th e la isse z - fa ire e ra . 

T h e n I  w il l  tu rn to  th e re v is io n is t v ie w  w ith  th e h o p e 

o f  e x p la in in g i t  a n d e x p lo r in g w h a t w e h a v e to  le a rn 

f ro m  i t . F in a l ly , I  w o u ld l ik e  to  e x p la in w h y , d e sp ite 

th e re v is io n is ts’  a d m ira b le w o rk , I  w o u ld s t i l l  c o n­

c lu d e th a t th e c o n s ti tu t io n a l d o c tr in e o f  th e e ra d id  

re f le c t a n a tta c h m e n t to  la isse z - fa ire , a n d su g g e s t w h y  

th is is im p o r ta n t to d a y .

T h e  T r a d i t i o n a l  H i s t o r y

A n y  su m m a ry o f  th e t ra d it io n a l s to ry o f  la isse z - 

fa ire c o n s ti tu t io n a l ism h a s to  ta k e in to  a c c o u n t th a t 

th e S u p re m e C o u r t to o k tw o  se p a ra te b u t re la te d a p­

p ro a c h e s to w a rd l im it in g  g o v e rn m e n t in te r fe re n c e in  

e c o n o m ic m a tte rs . O n e a p p ro a c h l im ite d th e fe d­

e ra l g o v e rn m e n t’ s a u th o r i ty to  e n a c t re g u la t io n s . T h e 

o th e r a p p ro a c h l im ite d th e p o w e r o f  s ta te g o v e rn­

m e n ts .

T h e S u p re m e C o rn ! se n t a s tro n g m e ssa g e a b o u t 

h o w  i t  v ie w e d th e ro le o f  th e fe d e ra l g o v e rn m e n t w ith  

th re e c a se s d e c id e d in  1 8 9 5 . In  th is t r io  o f  c a se s th e 

C o u r t o v e rru le d th e p ro g re ss iv e in c o m e ta x , g a v e 

sa n c tio n to  th e fe d e ra l la b o r in ju n c t io n , a n d re d u c e d 

th e p o te n c y o f  th e S h e rm a n A n ti tru s t A c t. In  th e 

d e c a d e s th a t fo l lo w e d , th e se c a se s c a m e to  sy m b o l­

iz e th e C o u r t’ s a tta c h m e n t to  la isse z - fa ire id e a ls .WVUTSRQPONMLKJIHGFEDCBA

P o llock v. F arm ers ’ L oan and T rust C om pany w a s 

th e c a se o v e rru l in g th e p ro g re ss iv e in c o m e ta x .6 O n 

A p r i l  1 5 o f  e a c h y e a r m o st o f  u s a re p ro b a b ly w ish­

in g  th a t P o llock w a s s t i l l  g o o d la w . W e p a y a n in ­

c o m e ta x to d a y b e c a u se th e S ix te e n th A m e n d m e n t, 

ra t i f ie d in  1 9 1 3 , in v a l id a te d th e C o u r t’ s d e c is io n .

C h ie f Ju s tic e M e lv i l le  W . F u lle r w ro te th e m a­

jo r i ty  o p in io n in  P o llock. T h e o p in io n i tse lf h in g e d 

o n a ra th e r d u l l a n d f in e p o in t o f  la w  ra th e r th a n a 

sw e e p in g s ta te m e n t o f  c o n s t i tu t io n a l l ib e r ty . F u lle r 

h e ld th a t th e in c o m e ta x w a s a “ d ire c t ta x”  a n d th u s 

v io la te d th e A r t ic le  I ,  se c tio n 2  re q u ire m e n t th a t d ire c t 

ta x e s b e a p p o r t io n e d a m o n g th e s ta te s a c c o rd in g to  

p o p u la t io n .7 B u t th e C h ie f Ju s tic e’ s te c h n ic a l a p­

p ro a c h to  th e c a se c o u ld n o t h id e th e h e a te d d e b a te 

o v e r th e in c o m e ta x .

T h e s ta r t in g p o in t fo r  th a t d e b a te w a s w h a t c o n­

se rv a tiv e s sa w a s th e re a l p u rp o se o f  th e ta x — re d is­

t r ib u t io n o f  th e w e a lth . C e rta in ly , th a t w a s o n e e f­

fe c t o f  th e in c o m e ta x p la n . I t  w a s a p ro g re ss iv e ta x 

th a t fe l l  o n ly o n a sm a ll p e rc e n ta g e o f  th e p o p u la­

t io n— th e w e a lth ie s t tw o  p e rc e n t. T h is a sp e c t o f  th e 

ta x w a s to o m u c h fo r Ju s tic e F ie ld , w h o w ro te a n 

im p a ss io n e d c o n c u rr in g o p in io n . F o r F ie ld , i t  w a s 

i l le g it im a te fo r  th e g o v e rn m e n t to  p u rsu e a n y p o l ic y  

o f  re d is tr ib u t io n . I t  th re a te n e d p ro sp e r i ty a n d i t  

th re a te n e d f re e d o m o f  th e m a rk e t. B u t m o re sp e­

c if ic a l ly  in  th is c a se h e v ie w e d th e ta x a s d isc r im i­

n a to ry “ c la ss le g is la t io n”  th a t fa i le d to  re sp e c t th e 

sa n c ti ty o f  p r iv a te p ro p e r ty .8 T h u s th e p ro g re s­

s iv e in c o m e ta x ra n c o n tra ry to  o n e o f  th e m o st 

im p o r ta n t a sp e c ts o f  la isse z - fa ire th in k in g , th e 

r ig h t o f  p ro p e r ty .

A n  im p l ic i t  p a r t o f  th is r ig h t o f  p ro p e r ty w a s th e 

id e a th a t g o v e rn m e n t h a d th e d u ty to  p ro te c t p r iv a te 

p ro p e r ty . Ju s tic e B re w e r m a d e th is c le a r in  a n e a r­

l ie r  c a se . D isse n tin g in  th e 1 8 9 2 c a se B udd v. N ew 

Y ork, B re w e r m a in ta in e d th a t “ l ib e r ty to th e in d i­

v id u a l a n d p ro te c t io n to  h im  a n d h is p ro p e r ty is b o th 

th e l im ita t io n a n d d u ty o f  g o v e rn m e n t.” 9 W ill ia m  

G ra h a m S u m n e r , th e e ra’ s m o st c a n d id a d v o c a te 

o f  la isse z - fa ire , c a p tu re d th is a sp e c t o f  th e r ig h t o f  

p ro p e r ty e v e n m o re b lu n tly . T h e o n ly  le g it im a te fu n c­

t io n o f  g o v e rn m e n t, a c c o rd in g to S u m n e r , w a s “ to  

p ro te c t th e p ro p e r ty o f  m e n , a n d th e h o n o r o f  

w o m e n .” 1 0

P ro te c t io n o f  p ro p e r ty w a s a lso th e m a in c o n­

c e rn in  th e se c o n d o f  th e 1 8 9 5 c a se s , In  R e D ebs." 

T h e D ebs c a se g re w  o u t o f  th e P u llm a n s tr ik e o f  1 8 9 4 . 

T h e s tr ik e b e g a n w h e n th e P u llm a n C o m p a n y re­

d u c e d w a g e s b e tw e e n se v e n te e n a n d fo r ty  p e r c e n t. 

A t  f i rs t, o n ly  th e P u llm a n w o rk e rs s tru c k . B u t th e



4 J O U R N A L  1 9 9 7 ,  V O L .  1 ZYXWVUTSRQPONMLKJIHGFEDCBA

s tr ik e a g a in s t th e ra i l ro a d c a r m a n u fa c tu re r so o n e x­

p lo d e d in to  a g e n e ra l s tr ik e a g a in s t th e n a tio n’s ra i l­

ro a d s . In  a n e f fo r t to b r in g th e s tr ik e to a h a lt , 

A tto rn e y G e n e ra l R ic h a rd O ln e y o b ta in e d a fe d e ra l 

in ju n c t io n a g a in s t c o n tin u in g th e s tr ik e . T h e 

in ju n c t io n o rd e re d E u g e n e D e b s , p re s id e n t o f  th e 

A m e r ic a n R a ilw a y U n io n , to s to p in te r fe r in g w ith  

th e o p e ra t io n o f  th e ra i l ro a d . D e b s ig n o re d th e o rd e r 

a n d w a s c o n v ic te d o f  c o n te m p t o f  c o u r t.1 2 In  a u n a n i­

m o u s o p in io n— th e S u p re m e C o u r t u p h e ld D e b s’  

c o n v ic t io n a n d th e re b y le n t i ts sa n c tio n to  th e c o n­

c e p t o f  a fe d e ra l la b o r in ju n c t io n .

Ju s tic e B re w e r w ro te th e m a jo r i ty o p in io n . H e  

b a se d h is o p in io n o n th e C o m m e rc e C la u se a n d th e 

fe d e ra l g o v e rn m e n t’ s d u ty to  d e l iv e r th e m a il. T h e se 

p ro v is io n s , h e ru le d , ju s t i f ie d th e u se o f  th e fe d e ra l 

c o u r ts to q u e l l th e s tr ik e . B u t B re w e r e n d e d h is 

o p in io n w ith  a c o m m e n t th a t re v e a le d h is p r im a ry 

in te re s t la y in  p re se rv in g p u b l ic o rd e r a n d p ro te c t­

in g  p ro p e r ty . “ [ I ] t  is a le sso n w h ic h c a n n o t b e le a rn e d 

to o so o n o r to o th o ro u g h ly ,”  h e sa id , th a t in  o u r 

g o v e rn m e n t th e re d re ss o f  w ro n g s m u st b e th ro u g h 

th e c o u r ts o r th e b a l lo t b o x . P u llm a n w o rk e rs m a y 

h a v e b e e n t re a te d u n ju s t ly b u t, in  B re w e r’ s w o rd s , 

th e y h a d n o r ig h t to  se e k “ th e c o o p e ra t io n o f  a m o b , 

w ith  i ts a c c o m p a n y in g v io le n c e .” 1 3

N o  p e rso n w h o w a n ts to l iv e  in  a n o rd e r ly a n d 

p e a c e fu l so c ie ty c o u ld fa u lt B re w e r fo r  w a n tin g to  

p u t a n e n d to  a s tr ik e th a t c o s t tw e n ty l iv e s a n d u n­

to ld  p ro p e r ty d a m a g e . W h a t is in te re s t in g , h o w e v e r , 

is h o w th e e p iso d e o f  th e P u llm a n s tr ik e f i t  in to  

B re w e r’ s th in k in g a b o u t p ro p e r ty r ig h ts .

F o r B re w e r , v io le n c e w a s n o t n e c e ssa ry to  m a k e 

a s tr ik e i l le g it im a te . A  y e a r e a r l ie r , a d d re ss in g th e 

N e w  Y o rk  B a r A sso c ia t io n , h e to ld  a n a u d ie n c e th a t 

a n y s tr ik e , b e i t  v io le n t o r p e a c e fu l, w a s a n i l le g it i ­

m a te m e a n s o f  se tt l in g la b o r g r ie v a n c e s . S tr ik e s , h e 

sa id , d e s tro y e d th e f re e d o m o f  th e in d iv id u a l w o rk e r 

to  se l l h is la b o r . E v e n w o rse , th e c o l le c t iv e a c tio n o f  

a g ro u p o f  e m p lo y e e s a m o u n te d to  u su rp in g c o n tro l 

o v e r th e e m p lo y e r’ s p ro p e r ty .1 4

T h e v io le n c e o f  th e P u llm a n s tr ik e w a s n o t c o m­

p le te ly i r re le v a n t to B re w e r , h o w e v e r . T o h im  a n d 

o th e rs w h o su b sc r ib e d to  la isse z - fa ire th in k in g , i t  a f­

f i rm e d th e ir w a rn in g s o f  th e th re a t o f  ra d ic a l ism . 

B re w e r h a d e a r l ie r s ta te d a s m u c h w h e n h e w a rn e d 

th a t “ th e b la c k f la g  o f  a n a rc h ism , f la u n tin g d e s tru c­

t io n  to  p ro p e r ty ,”  h u n g l ik e  a c lo u d o v e r A m e r ic a n 

so c ie ty , a n d th e “ R e d F la g o f  so c ia l ism”  lo o m e d in  

e v e ry s ta te a n d fe d e ra l re g u la t io n .1 5 F ie ld e c h o e d 

th is fe a r in  h is o p in io n in  WVUTSRQPONMLKJIHGFEDCBAP o llock. “ T h e p re se n t a s­

sa u lt o n c a p ita l is b u t th e b e g in n in g ,”  h e w a rn e d ,

“ [ I ] t  w il l  b e b u t th e s te p p in g s to n e to o th e rs m o re 

sw e e p in g , t i l l  o u r p o l i t ic a l c o n te s ts w il l  b e c o m e a 

w a r o f  th e p o o r a g a in s t th e r ic h ; a w a r c o n s ta n tly 

g ro w in g in  in te n s ity a n d b it te rn e ss .” 1 6

C e rta in ly th e re w a s so m e c a u se fo r  c o n c e rn in  

th e m id 1 8 9 0 s . T h e v io le n c e o f  th e P u llm a n s tr ik e 

w a s n o t a n iso la te d e v e n t. T h e H a y m a rk e t r io ts 

w e re e v e n m o re v io le n t, a s w a s th e H o m e s te a d 

s tr ik e . I t  w a s a t im e o f  e c o n o m ic d e p re ss io n— a 

t im e w h e n th o u sa n d s o f  u n e m p lo y e d w o rk e rs , c a l l­

in g th e m se lv e s C o x e y’ s A rm y , m a rc h e d o n th e 

n a tio n’ s c a p ita l .

R a d ic a l th e o r ie s o f  g o v e rn m e n t d id  h a v e so m e 

fo l lo w in g  in  th e U n ite d S ta te s a t th e t im e . E d w a rd 

B e lla m y’ s n o v e l LKJIHGFEDCBAL o o k in g  B a c k w a r d  in sp ire d a 

sh o r t- l iv e d u to p ia n m o v e m e n t in  th e 18 9 0 s . M a rx ­

is ts , l ik e  D a n ie l D e L e o n , h a d so m e fo l lo w e rs in  th e 

A m e r ic a n la b o r m o v e m e n t. E u g e n e D e b s h im se lf 

ra n a re a so n a b ly s tro n g p re s id e n tia l c a m p a ig n u n d e r 

th e b a n n e r o f  th e S o c ia l D e m o c ra tic P a rty .

L a isse z - fa ire th in k e rs l ik e d  to  p re se n t th e m se lv e s 

a s th e o n ly lo g ic a l a lte rn a tiv e to ra d ic a l ism— th e 

m a in s ta y o f  th e A m e r ic a n h e r i ta g e . B u t th e y w e re 

n o t th e o n ly  lo g ic a l a lte rn a tiv e to  ra d ic a l ism . A s  th e 

c e n tu ry p ro g re sse d , m a n y re sp e c te d e c o n o m is ts a n d 

p o l i t ic a l le a d e rs b e g a n to  b e l ie v e th a t la isse z - fa ire , 

a n d i ts th e o ry o f  th e n e g a tiv e s ta te , h a d o u tl iv e d i ts 

u se fu ln e ss . T h e se p e o p le w e re n o t ra d ic a ls b y  a n y 

s tre tc h o f  th e im a g in a tio n . T h e y w e re m a in s tre a m 

re fo rm e rs , p e o p le l ik e  T h e o d o re R o o se v e lt , w h o 

th o u g h t th a t c h a n g e s in  th e so c ia l a n d e c o n o m ic o rd e r 

b ro u g h t o n b y th e In d u s tr ia l R e v o lu t io n c o u ld b e 

so lv e d o n ly  b y  p e o p le a c tin g in  c o n c e r t th ro u g h th e 

o rg a n o f  g o v e rn m e n t.

A s i f  in  d ire c t re sp o n se to  Ju s tic e B re w e r’ s im ­

p l ic a t io n th a t th e re d f la g  o f  so c ia l ism lo o m e d in  e v­

e ry s ta te a n d lo c a l re g u la t io n , e c o n o m is t R ic h a rd T . 

E ly  p o in te d o u t w h a t m a n y o f  th e se re fo rm e rs th o u g h t 

w a s th e fa l la c y o f  la isse z - fa ire . “ R e g u la t io n is n o t 

th e sa m e a s c o l le c t iv iz a t io n ,”  h e sa id . A n d  th o se 

w h o d e sc r ib e i t  a s su c h “ h a v e n e v e r g ra sp e d th e fu n ­

d a m e n ta l id e a o f  m o d e m d e m o c ra c y ; w h ic h is th a t 

g o v e rn m e n t is n o t so m e th in g a p a r t f ro m  u s a n d 

o u ts id e o f  u s , b u t w e o u rse lv e s .” 1 7

M a in s tre a m re fo rm e rs , n o t ra d ic a ls , in sp ire d 

m o st o f  th e re g u la to ry le g is la t io n o f  th e e ra . O n th e 

fe d e ra l le v e l, th e ir f i rs t su c c e ss w a s c re a tio n o f  th e 

In te rs ta te C o m m e rc e C o m m iss io n in  1 8 8 7 . T h e IC C , 

w h ic h w a s th e f i rs t fe d e ra l a d m in is tra t iv e a g e n c y , 

w a s in te n d e d to p ro te c t c o n su m e rs a n d sh ip p e rs 

f ro m  d isc r im in a to ry ra te s a n d p ro v id e a u n ifo rm  

sy s te m fo r  re g u la t in g ra i l ro a d ra te s a n d se rv ic e s . A
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R e fo rm e r Ja c o b C o x e y le d a n “ a rm y”  o f  u n e m p lo y e d w o rk e rs (a b o v e ) f ro m  O h io to  W a sh in g to n to  p u b l ic iz e th e p l ig h t o f  th e 

p o o r d u r in g th e e c o n o m ic d e p re ss io n o f  th e 1 8 9 0 s . H a rd t im e s a lso fu e le d th e H a y m a rk e t r io ts a n d th e H o m e s te a d a n d P u llm a n 

s tr ik e s . F e a r o f  v io le n c e p ro m p te d th e S u p re m e C o u r t to u se th e S h e rm a n A n ti tru s t A c t to c o n tro l d issa tis f ie d w o rk e rs b y  

b a n n in g s tr ik e s in s te a d o f  u s in g i t  to  c o n tro l m o n o p o lis t ic b u s in e ss p ra c t ic e s .

se c o n d su c c e ss a t th e fe d e ra l le v e l w a s th e S h e rm a n 

A n ti tru s t A c t, w h ic h w a s in te n d e d to c o n tro l m o­

n o p o l is t ic p ra c t ic e s b y d e c la r in g “ t ru s ts”  a n d 

“ c o n sp ira c ie s in  re s tra in t o f  t ra d e”  to  b e i l le g a l.

T h is k in d  o f  m a in s tre a m re fo rm , a n d sp e c if ic a l ly 

th e S h e rm a n A n ti tru s t A c t, w a s th e su b je c t o f  th e 

th ird  o f  th e 1 8 9 5 c a se s , WVUTSRQPONMLKJIHGFEDCBAU n ited Sta tes v. E . C . K n igh t.18 

T h e E .C . K n igh t c a se b e g a n w h e n th e A m e r ic a n 

S u g a r R e f in in g C o m p a n y p u rc h a se d E .C . K n ig h t, a 

sm a ll re f in e ry . B e c a u se th e p u rc h a se g a v e th e 

A m e r ic a n S u g a r R e f in in g C o m p a n y n in e ty -e ig h t p e r­

c e n t o f  th e U .S . m a rk e t, th e Ju s tic e D e p a r tm e n t f i le d  

su it u n d e r th e S h e rm a n A n ti tru s t A c t a sk in g fo r  a n 

in ju n c t io n to c a n c e l th e t ra n sa c tio n .

C h ie f Ju s tic e F u lle r w ro te th e m a jo r i ty o p in io n . 

T h e p u rc h a se w o u ld g iv e th e A m e r ic a n S u g a r C o m­

p a n y th e a b i l i ty  to c o n tro l th e p r ic e o f  su g a r in  th e 

c o u n try .1 9 N e v e r th e le ss , F u lle r c o n c lu d e d th a t C o n­

g re ss d id  n o t h a v e th e p o w e r to  p re v e n t th e c o m p a n y 

f ro m  a c q u ir in g E .C . K n ig h t. H is o p in io n d id n o t 

in v a l id a te th e S h e rm a n A c t. B u t i t  h a d e v e n m o re 

fa r - re a c h in g im p l ic a t io n s fo r  th e a d v o c a te s o f  re fo rm . 

T h e C h ie f Ju s tic e b a se d h is d e c is io n o n a n a rro w 

in te rp re ta t io n o f  th e fe d e ra l g o v e rn m e n t’ s p o w e r u n­

d e r th e C o m m e rc e C la u se . T h e p o w e r to re g u la te 

in te rs ta te c o m m e rc e , h e sa id , m e a n t o n ly  th a t th e fe d­

e ra l g o v e rn m e n t c o u ld re g u la te th e t ra n sp o r ta t io n o f  

g o o d s a c ro ss s ta te l in e s . I t  d id  n o t a l lo w  C o n g re ss 

to  re g u la te th e m a n u fa c tu re o f  g o o d s . S in c e th e E .C . 

K n ig h t t ra n sa c tio n in v o lv e d m a n u fa c tu re ra th e r 

th a n t ra n sp o r ta t io n , fe d e ra l re g u la t io n o f  th e p u r­

c h a se w a s n o t a l lo w e d .

W h e re th e P o llock a n d D ebs c a se s re f le c te d th e 

C o u r t’ s a tta c h m e n t to th e n a tu ra l r ig h t o f  p ro p e r ty , 

th e E . C . K n igh t c a se w a s im p o r ta n t in  th a t i t  re f le c te d 

th e C o u r t’ s a tta c h m e n t to th e se c o n d fu n d a m e n ta l 

p r in c ip le o f  la isse z - fa ire th in k in g— th e r ig h t o f  f re e 

e x c h a n g e . M o d e m C o m m e rc e C la u se d o c tr in e te n d s 

to g iv e C o n g re ss th e p o w e r to re g u la te a n y a c tiv i ty  

th a t h a s a ta n g e n tia l e f fe c t o n in te rs ta te c o m m e rc e .2 0 

B y  c o n tra s t, th e F u lle r C o u r t’ s re a so n in g th a t th e 

c o m m e rc e p o w e r a p p l ie d o n ly  to  th e t ra n sp o r ta t io n 

o f  g o o d s a c ro ss s ta te l in e s re f le c te d a m u c h n a rro w e r 

v ie w  o f  th e fe d e ra l p o w e r . A n d , a lth o u g h th e 

C o u r t tu rn e d to  d if fe re n t le g a l te s ts , th ro u g h o u t th e 

la isse z - fa ire e ra i t  c o n tin u e d to fo l lo w  a p o l ic y  

th a t su b s ta n tia l ly l im ite d  th e fe d e ra l g o v e rn m e n t’ s 

a u th o r i ty to e n a c t e c o n o m ic re g u la t io n s .
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T h e WVUTSRQPONMLKJIHGFEDCBAP o llock, D ebs, andE .C . K n igh t c a se s a l l  in ­

v o lv e q u e s tio n s o f  th e fe d e ra l g o v e rn m e n t’ s p o w e r . 

A t  th e sa m e t im e th e se c a se s w e re d e c id e d , th e C o u r t 

w a s a lso e m b a rk in g o n a p a th th a t w o u ld n a rro w th e 

ra n g e o f  su b je c ts s ta te g o v e rn m e n ts c o u ld re g u la te . 

T h e v e h ic le s fo r  th is ju d ic ia l o v e rs ig h t o f  s ta te re g u­

la t io n w e re th e D u e P ro c e ss a n d E q u a l P ro te c t io n 

C la u se s o f  th e F o u r te e n th A m e n d m e n t.

A rg u m e n ts th a t th is C iv i l  W a r A m e n d m e n t p ro­

te c te d b u s in e sse s f ro m  g o v e rn m e n t re g u la t io n p a sse d 

th ro u g h se v e ra l s ta g e s b e fo re se tt l in g o n th e th e o ry 

o f  l ib e r ty o f  c o n tra c t in  th e la te 1 8 0 0 s . I t  b e g a n to  

ta k e sh a p e in  1 8 7 3 w h e n , d isse n tin g in  th e Slaugh­

te r-H ouse C ases, Ju s tic e F ie ld a n d Ju s tic e Jo se p h P . 

B ra d le y p ro p o se d th e id e a th a t th e F o u r te e n th 

A m e n d m e n t g u a ra n te e d a r ig h t, d e r iv e d f ro m  

n a tu ra l la w , to  p u rsu e a la w fu l  t ra d e o r  c a l l in g .2 1 A l ­

th o u g h c o n tro v e rs ia l a t th e t im e , th e r ig h t to  p u rsu e 

a la w fu l t ra d e o r c a l l in g w a s a n id e a th a t c o u ld b e 

e a s i ly l in k e d to  th e g o a ls o f  th e a n tis la v e ry a n d f re e 

la b o r m o v e m e n ts . F ie ld , h o w e v e r , h a d so m e th in g 

e lse in  m in d . F o r h im  th e r ig h t to  p u rsu e a t ra d e o r 

c a l l in g w a s ju s t o n e a sp e c t o f  a th e o ry th a t l in k e d 

la isse z - fa ire e c o n o m ic s to  th e C o n s ti tu t io n . H e m a d e 

th is a b u n d a n tly c le a r e le v e n y e a rs a f te r th e Slaugh­

te r-H ouse C ases. C o n c u rr in g m .B u tcher’s U n ion v. 

C rescen t C ity , F ie ld q u o te d d ire c t ly f ro m  A d a m  

S m ith’ s LKJIHGFEDCBAW e a l t h  o f  N a t io n s :

T h e p a tr im o n y o f  th e p o o r m a n l ie s in  th e 

s tre n g th a n d d e x te r i ty o f  h is o w n h a n d s , a n d 

to  h in d e r h im  f ro m  e m p lo y in g th is s tre n g th 

a n d d e x te r i ty in  w h a t m a n n e r h e th in k s p ro p e r .

. . is a m a n ife s t e n c ro a c h m e n t u p o n th e ju s t 

l ib e r ty  b o th o f  th e w o rk m a n a n d o f  th o se w h o 

m ig h t b e d isp o se d to  e m p lo y h im .

T h e n , m e ld in g th e c o n c e p ts o f  d u e p ro c e ss o f  

la w , e q u a l p ro te c t io n , a n d p r iv i le g e s a n d im m u n it ie s 

o f  c it iz e n s , F ie ld re a so n e d th a t th e F o u r te e n th 

A m e n d m e n t g u a ra n te e d th e r ig h t to p u rsu e a c a l l­

in g .2 2

F ie ld ’ s id e a th a t th e F o u r te e n th A m e n d m e n t 

p ro te c te d e c o n o m ic l ib e r ty  e v e n tu a l ly d e v e lo p e d in to  

l ib e r ty o f  c o n tra c t, th e d o c tr in e th a t c a m e to sy m­

b o l iz e th e C o u r t’ s a tta c h m e n t to  la isse z - fa ire th e o ry . 

T h e th e o ry o f  l ib e r ty o f  c o n tra c t g ro w s o u t o f  th e 

F o u r te e n th A m e n d m e n t g u a ra n te e th a t n o s ta te sh a l l 

“ d e p r iv e a n y p e rso n o f  l i fe ,  l ib e r ty , o r  p ro p e r ty , w ith ­

o u t d u e p ro c e ss o f  la w .”  A m o n g th e l ib e r t ie s g u a r­

a n te e d b y  th e D u e P ro c e ss C la u se , a c c o rd in g to  th is 

th e o ry , is th e n a tu ra l r ig h t o f  tw o  o r m o re p e o p le to

e n te r in to  a n y a g re e m e n t th e y m ig h t c h o o se— w ith ­

o u t g o v e rn m e n t in te r fe re n c e .

O f  c o u rse , th is f re e d o m c o u ld n o t b e a b so lu te . 

E v e n th e m o st a rd e n t a d v o c a te a g re e d th a t l ib e r ty  o f  

c o n tra c t c o u ld b e re s tr ic te d b y  le g it im a te g o v e rn m e n t 

a c tio n s . T h is p ro p e r ra n g e o f  g o v e rn m e n ta l fu n c t io n , 

a lth o u g h n o t w e ll d e f in e d , w a s d e sc r ib e d w ith  th e 

p h ra se “ th e p o l ic e p o w e rs o f  th e s ta te s .”  T h u s , th e 

d o c tr in e th a t d e v e lo p e d p u t th e C o u r t in  a p o s it io n 

o f  b a la n c in g in d iv id u a l l ib e r ty  o n o n e h a n d a n d th e 

le g it im a te p o w e r o f  g o v e rn m e n t o n th e o th e r .

R e fo rm e rs o f  th e e ra th o u g h t th e S u p re m e C o u r t 

w a s w ro n g o n b o th s id e s o f  th e sc a le . W h e n th e y 

lo o k e d to  th e C o n s ti tu t io n fo r  a n y m e n tio n o f  l ib e r ty  

o f  c o n tra c t, th e y fo u n d n o n e . T h e C o u r t, th e y a rg u e d , 

h a d c re a te d a c o n s ti tu t io n a l r ig h t o u t o f  th in  a ir . T h e n , 

lo o k in g o n th e o th e r s id e o f  th e sc a le , re fo rm e rs 

th o u g h t th e C o u r t c a m e to d e f in e th e le g it im a te 

p o w e rs o f  g o v e rn m e n t in  e x c e ss iv e ly n a rro w te rm s .

T h e m o st fa m o u s l ib e r ty  o f  c o n tra c t c a se—  th e 

c a se th a t h a s c o m e to  b e th o u g h t o f  a s sy n o n y m o u s 

w ith  th e la isse z - fa ire e ra , is , o f  c o u rse , L ochner v. 

N ew Y ork.23 L ochner w a s a 1 9 0 5 c a se in  w h ic h a 5 -4 

m a jo r i ty o f  th e C o u r t o v e rru le d a N e w  Y o rk  la w  th a t 

l im ite d  b a k e rs to  w o rk in g te n h o u rs p e r d a y o r s ix ty  

h o u rs p e r w e e k . W rit in g  fo r th e m a jo r i ty , Ju s tic e 

R u fu s P e c k h a m ru le d th a t th e b a k e sh o p la w  “ n e c e s­

sa r i ly in te r fe re d”  w ith  th e r ig h t o f  c o n tra c t b e tw e e n 

a n e m p lo y e r a n d a n e m p lo y e e . T o  P e c k h a m , th e l im i ­

ta t io n o n b a k e rs’  h o u rs w a s m e re ly a n a rb itra ry in ­

te r fe re n c e w ith  th e r ig h t o f  th e w o rk e r to  se l l h is la b o r 

in  a m a n n e r th a t w a s b e s t fo r  h is o w n se lf - in te re s t 

a n d th e su p p o r t o f  h is fa m ily .

Ju s tic e P e c k h a m’ s c o n c e rn fo r th e w o rk e rs’  

r ig h ts , s in c e re th o u g h i t  m ig h t h a v e b e e n , m u st h a v e 

ru n g h o l lo w  to  su p p o r te rs o f  th e b a k e sh o p la w . E v e n 

to d a y , m a n y p e o p le u n d e rs ta n d th a t in d iv id u a ls w h o 

w e re c o m m o n la b o re rs a t th e tu rn o f  th e c e n tu ry h a d 

l i t t le  f re e w il l  to  sp e a k o f  w h e n i t  c a m e to  th e te rm s 

a n d c o n d it io n s u n d e r w h ic h th e y w e re e m p lo y e d . 

O n e ra d io c o m m e n ta to r re c e n tly d e sc r ib e d th e e ra 

a s “ a t im e w h e n fa rm e rs , w a g e e a rn e rs , a n d m e r­

c h a n ts sa w th e m se lv e s a s in d e n tu re d se rv a n ts to  g ia n t 

c o rp o ra t io n s .”  T h a t d e sc r ip t io n m ig h t b e a l i t t le  s im ­

p l i f ie d  a n d o v e rd ra m a tic . B u t th e re is n o d o u b t th a t 

c a se s l ik e  L ochner sy m b o liz e d to  re fo rm e rs o f  th e 

t im e h o w  th e la isse z - fa ire m o d e l h a d lo s t to u c h w ith  

re a l i ty .

F o r re fo rm e rs , th e L ochner d e c is io n ig n o re d th e 

re a l i ty th a t d isp a r i t ie s in  b a rg a in in g p o w e r b e tw e e n 

e m p lo y e r a n d e m p lo y e e re n d e re d a n y t ru e l ib e r ty  o f  

c o n tra c t n o th in g m o re th a n a d re a m . Ju s tic e H e n ry
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B . B ro w n h a d re c o g n iz e d th is c h a ra c te r is t ic o f  la b o r 

re la t io n s n in e y e a rs e a r l ie r in  WVUTSRQPONMLKJIHGFEDCBAH o lden v. H ardy, a 

c a se th a t u p h e ld a sh o r te r h o u rs la w  fo r m in e rs . 

“ E m p lo y e rs a n d e m p lo y e e s o f te n d o n o t n e g o tia te 

o n e q u a l fo o t in g ,”  B ro w n w ro te . “ P ro p r ie to rs la y  

d o w n th e ru le s a n d la b o re rs a re p ra c t ic a l ly c o n­

s tra in e d to  o b e y th e m .” 2 4 C h ie f Ju s tic e C h a r le s E v a n s 

H u g h e s fe c o g n iz e d th e sa m e a sp e c t o f  e m p lo y e r-e m­

p lo y e e re la t io n s th ir ty - tw o  y e a rs la te r in  W est C oast 

H ote l v. P arr ish , th e c a se o v e rru l in g L ochner.25 N e v­

e r th e le ss , in  th o se th ir ty - tw o  y e a rs b e tw e e n L ochner 

a n d W est C oast H ote l v. P arr ish — th e la isse z - fa ire 

e ra— l ib e r ty  o f  c o n tra c t d o c tr in e d e p e n d e d u p o n th e 

f ic t io n  th a t th e la b o r c o n tra c t w a s f re e ly n e g o tia te d .

T h e re w a s a n o th e r u n re a l i ty in  Ju s t ic e P e c k h a m’s 

L ochner o p in io n . I t  la y in  th e a ssu m p tio n th a t 

la b o re rs w h o c o n tra c te d fo r  m o re h o u rs o f  w o rk  

p ro d u c e d a b e tte r l i fe  fo r th e m se lv e s a n d th e ir 

fa m il ie s . T h is m ig h t h a v e b e e n t ru e i f  w o rk e rs w e re 

c o m m o n ly p a id b y  th e h o u r , a s m a n y a re to d a y . B u t 

b a k e sh o p w o rk e rs a t th e tu rn o f  th e c e n tu ry w e re 

u su a l ly p a id b y  th e w e e k , o r so m e tim e s p a id b y  th e 

d a y . P a y o f  tw e lv e d o l la rs p e r w e e k w a s ty p ic a l, a n d 

a se v e n ty - tw o h o u r w e e k w a s n o t u n u su a l.2 6 W ith  

th a t in  m in d i t  is e a sy to  se e th a t m a n y la b o re rs w h o 

a g re e d to w o rk lo n g e r h o u rs d id l i t t le  to h e lp 

th e m se lv e s o r th e ir fa m ily . T o re fo rm e rs th e n , 

L ochner re p re se n te d th e C o u r t’ s u n re a l is t ic a tta c h­

m e n t to a p a r t ic u la r th e o ry o f  l ib e r ty— a th e o ry o f  

l ib e r ty  th a t d id  n o t a c tu a l ly e x is t in  th e re a l w o r ld  o f  

tu m -o f - th e -c e n tu ry b u s in e ss re la t io n s .

B u t th a t w a s n o t a l l . R e fo rm e rs a lso th o u g h t 

th e C o u r t h a d lo s t to u c h w ith  re a l i ty w h e n i t  tu rn e d 

i ts a tte n tio n to  th e o th e r s id e o f  th e b a la n c in g sc a le—  

w e ig h in g le g it im a te p o w e rs o f  th e s ta te s . Ju s tic e 

P e c k h a m h e ld th a t, i f  th e N e w  Y o rk  s ta tu te c o u ld b e 

u p h e ld a t a l l , i t  c o u ld o n ly  b e u p h e ld a s a la w  p ro­

te c t in g th e h e a lth o f  b a k e sh o p w o rk e rs . C o n c lu d in g 

th a t i t  w a s n o t h a z a rd o u s , P e c k h a m to o k ju d ic ia l 

n o tic e o f  “ th e c o m m o n u n d e rs ta n d in g th a t b a k in g 

h a s n e v e r b e e n re g a rd e d a s a n u n h e a lth y t ra d e .” 2 7 T h is 

“ c o m m o n u n d e rs ta n d in g”  ig n o re d b a k e rs’  c o m p la in ts 

th a t th e y w e re m o re l ik e ly  th a n o th e rs to  su f fe r f ro m  

lu n g d ise a se . I t  a lso c o m p le te ly ig n o re d e x is t in g 

sc ie n ti f ic e v id e n c e th a t th is w a s p o ss ib le .2 8 A n d . 

w h ile  th a t sc ie n ti f ic e v id e n c e w a s m ix e d , P e c k h a m’ s 

a ssu m p tio n c o n tra d ic te d th e o p in io n o f  th e N e w  Y o rk  

A sse m b ly a n d se v e n o f  th e tw e lv e ju d g e s w h o h a d 

p re v io u s ly h e a rd th e c a se .

I t  m u s t h a v e b e e n b a d e n o u g h to  re fo rm e rs th a t 

th e C o u r t se e m e d to  ig n o re fa c tu a l re a l i t ie s . A n  e v e n 

m o re im p o r ta n t p o in t, h o w e v e r , w a s th a t to  re fo rm e rs

th e C o u r t’ s fo c u s o n h e a lth a n d sa fe ty ig n o re d th e 

re a l i t ie s o f  th e c o n te m p o ra ry d e b a te a b o u t th e p ro p e r 

ro le o f  g o v e rn m e n t. R e fo rm e rs c e r ta in ly w e re 

in te re s te d in  th e h e a lth a n d sa fe ty o f  w o rk e rs . B u t 

e c o n o m ic re g u la t io n s l ik e  th e B a k e sh o p A c t  re f le c te d 

e v e n m o re im p o r ta n t g o a ls o f  re fo rm . R e fo rm e rs 

w e re a lso in te re s te d in  p ro m o tin g fa irn e ss . T h e y 

w a n te d g o v e rn m e n t to  in te rv e n e in  e c o n o m ic m a tte rs 

in  o rd e r to  a ssu re a fa ir d is tr ib u t io n o f  th e b e n e f i ts 

o f  p ro g re ss , a n d th e y w a n te d to  u se g o v e rn m e n t to  

c u rb th e p o w e r o f  a g g re g a te w e a lth .

B y  sa y in g th a t th e b a k e sh o p a c t c o u ld b e v a l id  

o n ly  i f  i t  p ro te c te d th e p u b l ic h e a lth a n d sa fe ty , Ju s­

t ic e P e c k h a m to o k th e se c o n s id e ra t io n s o u t o f  th e 

e q u a tio n . H is o p in io n in  L ochner sk e w e d p u b l ic d e­

b a te b y  m a k in g re fo rm ’s m o st im p o r ta n t g o a ls in ­

c o m p a tib le w ith  th e le g it im a te fu n c t io n o f  g o v e rn­

m e n t, a n d th u s i r re le v a n t.

D isse n tin g in  L ochner, Ju s tic e O liv e r W e n d e ll 

H o lm e s , J r ., la id  b a re th e u n d e r ly in g p re m ise b e h in d 

l ib e r ty o f  c o n tra c t th in k in g . “ T h is c a se is d e c id e d 

u p o n a n e c o n o m ic th e o ry w h ic h a la rg e p a r t o f  th e 

c o u n try d o e s n o t e n te r ta in ,”  h e w ro te . H o lm e s w a s , 

o f  c o u rse , re fe r r in g to  la isse z - fa ire .2 9 A n d  m o st re­

fo rm e rs o f  h is t im e th o u g h t H o lm e s h a d d ire c t ly h it  

th e m a rk .

S o d id  m o s t la te r h is to r ia n s a n d le g a l sc h o la rs . 

T h a t is , so d id  m o st h is to r ia n s a n d le g a l sc h o la rs u n ti l 

v e ry re c e n tly .

T h e  R e v i s i o n i s t  H i s t o r y

T h e t re n d in  to d a y’ s sc h o la rsh ip m a in ta in s 

H o lm e s w a s w ro n g— th a t th e le g a l d o c tr in e o f  th e 

e ra w a s n o t d r iv e n b y  la isse z - fa ire e c o n o m ic th in k­

in g  a t a l l . C o lle c t iv e ly , th e se m o d e m sc h o la rs f in d  

tw o in te r re la te d re a so n s to re a c h th is c o n c lu s io n . 

T h e y n o te th a t th e so -c a l le d la isse z - fa ire d o c tr in e le f t 

p le n ty o fro o m  fo r  g o v e rn m e n t re g u la t io n . A n d  th e y 

a rg u e th a t ra th e r th a n b e in g ro o te d in  la isse z - fa ire , 

th e d o c tr in e o f  th e e ra d e m o n s tra te d a d e e p 

c o m m itm e n t to  l ib e r ty . I  w o u ld l ik e  to  c o n s id e r th e se 

a rg u m e n ts o n e a t a t im e .

W ith  re sp e c t to  th e f i rs t  p o in t, re v is io n is t sc h o l­

a rs h a v e ta k e n p a in s to  d e m o n s tra te th a t e v e n th o se 

Ju s tic e s w h o h a v e t ra d it io n a l ly b e e n p o r tra y e d a s th e 

s ta n d a rd b e a re rs o f la isse z - fa ire c o n s ti tu t io n a l ism 

sa w a ro le fo r th e s ta te in  g o v e rn in g e c o n o m ic 

m a tte rs . A n d  th e y c a n f in d  c a se s d e m o n s tra t in g th a t 

F ie ld o r B re w e r su p p o r te d so m e m e a su re s th a t fa­

v o re d la b o re rs o r re s tr ic te d b u s in e ss .3 0 T h e y m a k e a 

g o o d p o in t. B u t i t  is e a sy to  f in d  n u m e ro u s e x a m p le s
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o f th e se sa m e Ju s tic e s v ig o ro u s ly o p p o s in g 

le g is la t io n th e y v ie w e d a s in te r fe r in g w ith  e n tre p re­

n e u r ia l l ib e r ty . A n y  d isc u ss io n c o u ld th u s b re a k d o w n 

in to a b a tt le o f  th e b r ie fs , w ith  e a c h s id e o f fe r in g 

c a se s to su p p o r t i ts th e o ry . T h e k e y to u n d e rs ta n d­

in g  th e se c a se s , h o w e v e r , l ie s in  th e w a y th e C o u r t o r 

a p a r t ic u la r Ju s tic e d e f in e d th e p o l ic e p o w e r o f  th e 

s ta te s . I t  a lso l ie s in  u n d e rs ta n d in g th e h is to r ic a l 

d e v e lo p m e n t o f  p o l ic e p o w e r ju r isp ru d e n c e .

P r io r to  th e C iv i l  W a r, th is te rm  “ p o l ic e p o w e r”  

d id  n o t im p ly  a n y l im it  o n th e p o w e r o f  g o v e rn m e n t 

a t a l l . I t  s im p ly w a s u se d to  d is t in g u ish th e p o w e rs 

p o sse sse d b y s ta te g o v e rn m e n ts f ro m  th o se p o w e rs 

g ra n te d to th e fe d e ra l g o v e rn m e n t. E a r ly a tte m p ts 

to fu r th e r d e f in e th e p o l ic e p o w e r o f  th e s ta te s d id  

n o t y ie ld  m u c h d e ta i l . C h ie f Ju s tic e R o g e r B . T a n e y , 

fo r e x a m p le , d e f in e d th e p o l ic e p o w e r a s “ n o th in g 

m o re o r le ss th a n th e p o w e r o f  g o v e rn m e n t in h e re n t 

in  e v e ry so v e re ig n ty— th e p o w e r to  g o v e rn m e n a n d 

th in g s .” 3 1 I t  w a s n o t u n ti l a f te r th e C iv i l  W a r th a t th e 

te rm  to o k o n a re s tr ic t iv e m e a n in g— d e f in in g th e l im ­

i ts o f  s ta te a u th o r i ty . E v e n th e n th e te rm  h a d a n a l l-  

e n c o m p a ss in g a n d sw e e p in g m e a n in g . In  WVUTSRQPONMLKJIHGFEDCBAM unn v. 

I ll ino is, fo r  e x a m p le , C h ie f Ju s tic e M o rr iso n W a ite 

sa id th e p o l ic e p o w e r g a v e s ta te s a u th o r i ty to p ro­

v id e fo r  th e g e n e ra l w e lfa re .3 2

D isse n tin g in  th e sa m e c a se , F ie ld w o rr ie d th a t 

W a ite’s id e a o f  s ta te a u th o r i ty w a s to o b ro a d . F ie ld 

p re fe r re d a d e f in i t io n o f  p o l ic e p o w e r h e h a d e x­

p re sse d in  th e 1 8 8 4 c a se B utchers U n ion v . C rescen t 

C ity . T h e re h e m a in ta in e d th a t s ta te s o n ly  h a v e th e 

p o w e r to  “ p re sc r ib e re g u la t io n s a f fe c t in g th e h e a lth , 

th e g o o d o rd e r , th e m o ra ls , th e p e a c e , a n d th e sa fe ty 

o f  so c ie ty .” 3 3

M o ra ls , h e a lth a n d sa fe ty , a n d p e a c e a n d g o o d 

o rd e r : c o m b in e d , th e se th re e c a te g o r ie s re p re se n te d 

fa ir ly  e x p a n s iv e b o u n d a r ie s fo r  s ta te a u th o r i ty . B u t 

b o u n d a r ie s th e y w e re n e v e r th e le ss . A n d  w h ile th e y 

m a y h a v e le f t p le n ty o f  ro o m fo r s ta te re g u la t io n , 

th e y a lso le f t p le n ty o f  p la y fo r  ju d g e s to o v e rru le 

le g is la t io n th e y th o u g h t u n d u ly in te r fe re d w ith  e c o­

n o m ic l ib e r ty .

F ie ld a n d o th e r ju d g e s w h o su b sc r ib e d to  la isse z - 

fa ire so m e tim e s u se d th e w o rd s “ g e n e ra l w e lfa re”  

w h e n th e y d e sc r ib e d th e p o l ic e p o w e r . B u t w h e n w e 

lo o k a t th e c a se s , b o th b e fo re a n d a f te r L ochner, i t  

b e c o m e s c le a r th a t th o se ju d g e s u p h e ld o n ly  

re g u la to ry le g is la t io n th a t fe l l w ith in  th e m o ra ls , 

h e a lth a n d sa fe ty , a n d p e a c e a n d g o o d o rd e r te s t. A  

lo o k  a t F ie ld ’ s re c o rd in  th e la te 1 8 0 0 s w il l  d e m o n­

s tra te w h a t th e y m e a n t.

Ju s tic e F ie ld ’ s re c o rd re g a rd in g th e p u b l ic m o r­

Ju s tic e S te p h e n J . F ie ld w a s p e rh a p s th e m o st a rd e n t le g is la to r o f  m o ra l i ty a n d V ic to r ia n v a lu e s o n th e C o u r t. H e c o n s is te n tly 

fa v o re d s ta te la w s th a t u p h e ld S u n d a y c lo s in g s a n d re s tr ic t io n s o n g a m b lin g . H e d re w th e l in e , h o w e v e r , w h e n a la w  re g u la t in g 

th e sa le o f  a lc o h o l ic b e v e ra g e s le d to  th e c o n f isc a tio n a n d d e s tru c t io n o f  p r iv a te p ro p e r ty . A b o v e is a te m p e ra n c e p ro c e ss io n in  

P h ila d e lp h ia d u r in g th e c e n te n n ia l c e le b ra t io n s in  1 8 7 6 .
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a ls c a te g o ry o f  th e p o l ic e p o w e r w a s th e m o st c le a r- 

c u t. H e b e l ie v e d th e s ta te h a d a r ig h t a n d a d u ty to  

p ro m o te V ic to r ia n m o ra l i ty . F ro m  h is e a r l ie s t d a y s , 

h e h a d v o te d to  u p h o ld S u n d a y -c lo s in g la w s .3 4 H e 

c o n s is te n tly u p h e ld la w s to c o n tro l g a m b lin g a n d 

lo t te r ie s .3 5 In  WVUTSRQPONMLKJIHGFEDCBAC row ley v. C hristensen F ie ld fo l lo w e d 

h is lo n g -e s ta b l ish e d p a tte rn o f  u p h o ld in g la w s re g u­

la t in g th e sa le o f  a lc o h o l ic b e v e ra g e s .3 6 Y e t in  a n 

e a r l ie r c a se , F ie ld h a d re se rv a tio n s w h e n th e C o u r t 

u p h e ld a K a n sa s la w  th a t d e c la re d a l l  b a rs a n d b re w­

e r ie s to  b e c o m m o n n u isa n c e s a n d a u th o r iz e d o f f i ­

c ia ls to  se iz e th e m a n d d e s tro y a l l  th e l iq u o r a n d p ro p­

e r ty lo c a te d o n th e p re m ise s . F ie ld w a s so w o rr ie d 

a b o u t th e d e s tru c t io n o f  p r iv a te p ro p e r ty th a t h e w ro te 

a se p a ra te o p in io n sa y in g th e K a n sa s la w  h a d 

“ c ro sse d th e l in e w h ic h se p a ra te s re g u la t io n f ro m  

c o n f isc a tio n .” 3 7

F ie ld ’ s re c o rd w ith  re sp e c t to th e h e a lth a n d 

sa fe ty c a te g o ry o f  th e p o l ic e p o w e r w a s m o re c o m­

p le x . H e re c o g n iz e d u n d e n ia b ly th a t s ta te s h a d th e 

a u th o r i ty to  p ro te c t th e ir c it iz e n s f ro m  d ise a se a n d 

h a z a rd s . W h e n C a li fo rn ia a sse sse d la n d o w n e rs to  

p a y fo r sw a m p re c la m a tio n p ro je c ts , fo r e x a m p le , 

F ie ld fo u n d th e s ta te’ s d e s ire to “ d ra in m a la r io u s 

d is tr ic ts”  to b e a le g it im a te h e a lth a n d sa fe ty c o n­

c e rn .3 8 H o w e v e r , in  o th e r c a se s w h e re th e s ta te a p­

p e a re d to b e in te re s te d in  p ro te c t in g p u b l ic h e a lth 

a n d sa fe ty , F ie ld ru le d a g a in s t th e le g is la t io n . H e 

re a so n e d , fo r  e x a m p le , th a t a s ta te la w  re q u ir in g in ­

sp e c tio n o f  c a tt le a t th e b o rd e r w a s a b u rd e n o n 

in te rs ta te c o m m e rc e , a n d th a t a la w  p ro h ib it in g th e 

sa le o f  o le o m a rg a r in e w a s n o t a h e a lth la w  a t a l l .3 9 

T h u s , h e a lth a n d sa fe ty p ro v e d to  b e a c o n c e p t th a t 

a l lo w e d F ie ld f le x ib i l i ty  in  a p p ly in g h is p o l ic e p o w e r 

d o c tr in e .

B y  p e a c e a n d g o o d o rd e r F ie ld m e a n t la w s th a t 

p ro v id e d fo r  th e se tt le m e n t o f  d isp u te s a n d la w s in ­

te n d e d to sm o o th th e f lo w  o f  c o m m e rc e . A s w ith  

th e h e a lth a n d sa fe ty c o m p o n e n t, th is c o n c e p t o f  

p e a c e a n d g o o d o rd e r p ro v id e d a g o o d d e a l o f  f le x ­

ib i l i ty . H e u p h e ld a n I l l in o is  la w  th a t re q u ire d ra i l­

ro a d s to a ssu m e th e c o s t o f  c o n s tru c t in g c ro ss in g 

fa c i l i t ie s a n d m a in ta in in g f la g m e n a lo n g th e ir 

ro u te s .4 0 T h e re h e c o u ld se e th e n e e d to  p ro te c t p u b l ic 

sa fe ty a n d to  sm o o th th e f lo w  o f  c o m m e rc e . B u t h e 

c o u ld se e n o s im ila r g o a l in  a N e b ra sk a la w  re q u ir in g 

ra i l ro a d s to e re c t g ra in e le v a to rs a lo n g th e ir l in e s , 

a n d th u s fo u n d th e la w  u n c o n s ti tu t io n a l.4 1

A ll  o f  th e se c a se s in v o lv e d a su b tle in te rp la y 

b e tw e e n th e n a tu re o f  th e p o l ic e p o w e r a n d th e in ­

te n s ity o f  th e in d iv id u a l r ig h t th a t w a s su p p o se d to  

h a v e b e e n v io la te d . A lth o u g h th e o u tc o m e o f  v a r i­

o u s c a se s w a s so m e tim e s c o n fu s in g , th e e le m e n ts o f  

F ie ld ’ s p o l ic e p o w e r ju r isp ru d e n c e w e re u n m is ta k­

a b le . F irs t, i t  w a s c le a r th a t th e c o n c e p t o f  p o l ic e 

p o w e r ju r isp ru d e n c e w a s fo r  F ie ld n o t ju s t a d e sc r ip­

t io n  o f  g o v e rn m e n t a u th o r i ty b u t a lso a l im it  o n g o v­

e rn m e n t p o w e r . S e c o n d , h e to o k a sk e p tic a l v ie w  o f  

a n y la w  th a t c o n f isc a te d p ro p e r ty o r in te r fe re d w ith  

th e r ig h t o f  p ro p e r ty . T h ird , h e re q u ire d th a t re g u la­

t io n s c o n fo rm w ith  h is p a r t ic u la r v ie w  o f  l ib e r ty . 

F o r F ie ld th is v is io n o f  l ib e r ty  in c lu d e d th e r ig h t to  

p u rsu e a la w fu l  c a l l in g . L a te r , fo r  Ju s t ic e s P e c k h a m , 

S u th e r la n d , M c R e y n o ld s , B u tle r , a n d V a n D e v a n te r , 

i t  b e c a m e l ib e r ty  o f  c o n tra c t. F o r b o th F ie ld a n d th o se 

la te r Ju s tic e s , h o w e v e r , th is n o tio n o f  l ib e r ty w a s 

c le a r ly b a se d o n th e la isse z - fa ire p re c e p t o f  a n a tu ra l 

r ig h t o f  f re e e x c h a n g e .

P e rh a p s e v e n m o re im p o r ta n tly , F ie ld a n d o th e r 

c o n se rv a tiv e Ju s tic e s in s is te d th a t th e p o w e r to d e­

te rm in e w h e th e r a s ta tu te fe l l  w ith in  th e b o u n d a r ie s 

o f  th e p o l ic e p o w e r o r v io la te d a n in d iv id u a l r ig h t 

re s te d w ith  th e c o u r ts , n o t w ith  th e le g is la tu re . A n d  

th e y p la c e d th e b u rd e n o n th e s ta te to  sh o w th a t i ts 

la w  w a s le g it im a te . T h is a sp e c t o f  c o n se rv a tiv e p o l ic e 

p o w e r ju r isp ru d e n c e b e c o m e s o b v io u s b y c o m p a r­

in g  th e o p in io n s in  th e 1 8 8 8 c a se P ow ell v. P ennsy l­

van ia w ith  th e o p in io n s in  L ochner in  1 9 0 5 .

P ow ell v. P ennsy lvan ia in v o lv e d a la w  p ro h ib it­

in g th e sa le a n d m a n u fa c tu re o f  o le o m a rg a r in e . 

C h a rg e d w ith  se l l in g tw o c a se s o f  o le o m a rg a r in e , 

P o w e ll m a in ta in e d in  h is d e fe n se th a t o le o m a rg a­

r in e w a s n o t a th re a t to  p u b l ic h e a lth . T h e s ta tu te , 

h e a rg u e d , w a s th e re fo re n o t a la w fu l e x e rc ise o f  th e 

p o l ic e p o w e r . T h e C o u r t re je c te d P o w e ll’s a rg u m e n t 

a n d u p h e ld th e s ta tu te .

Jo h n M a rsh a l l H a r la n w ro te th e m a jo r i ty o p in­

io n . In te re s t in g ly , H a r la n w a s w il l in g  to a d m it th e 

s ta tu te in te r fe re d w ith  P o w e ll’ s e n tre p re n e u r ia l l ib ­

e r ty . A n d h e d e sc r ib e d th a t l ib e r ty in  e sse n tia l ly 

la isse z - fa ire te rm s a s “ th e p r iv i le g e o f  p u rsu in g a n 

o rd in a ry c a l l in g o r t ra d e , a n d o f  a c q u ir in g , h o ld in g , 

a n d se l l in g p ro p e r ty .” 4 2 B u t H a r la n w a s n o t w il l in g  

to  d e c la re th e P e n n sy lv a n ia la w  u n c o n s ti tu t io n a l. In  

H a r la n’ s v ie w  th e C o u r t sh o u ld d e fe r to th e 

le g is la tu re’ s ju d g m e n t o f  w h e th e r a s ta tu te w o u ld 

p ro te c t th e p u b l ic h e a lth . “ E v e ry p o ss ib le p re su m p­

t io n . . . is in  fa v o r o f  th e v a l id i ty  o f  a s ta tu te ,”  h e 

w ro te , “ a n d th is c o n tin u e s u n ti l  th e c o n tra ry is sh o w n 

b e y o n d a re a so n a b le d o u b t.” 4 3 T h e p ro h ib it io n o f  

o le o m a rg a r in e m a y h a v e se e m e d r id ic u lo u s to  h im . 

I t  c e r ta in ly m u st b e su rp r is in g to  m o s t o f  u s— a g e n­

e ra t io n e a tin g “ I  C a n’ t  B e lie v e I t ’ s N o t B u tte r -L ig h t.”  

B u t in  H a r la n’ s o p in io n , q u e s tio n s o f  fa c t a n d o f
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p u b l ic p o l ic y  b e lo n g e d to  th e le g is la tu re .

F ie ld , c h a m p io n o f  la isse z - fa ire c o n s ti tu t io n a l­

ism  c o u ld n o t h a v e d isa g re e d m o re . In  h is e y e , a l l 

th e s ta te h a d d o n e w a s to  p ro h ib it th e m a n u fa c tu re 

o f  a h e a lth y a n d n u tr i t io u s a r t ic le o f  fo o d d e s ig n e d 

to  ta k e th e p la c e o f  b u tte r .4 4 In  d o in g so , th e s ta te 

h a d v io la te d P o w e lls’  r ig h t to  p u rsu e a la w fu l c a l l­

in g . F ie ld w a s , o f  c o u rse , w il l in g  to  a d m it th a t th e 

s ta te h a d th e p o w e r to p a ss re g u la t io n s to p ro te c t 

p u b l ic h e a lth . B u t h e m a in ta in e d th a t th e s ta te b o re 

th e b u rd e n o f  p ro v in g th a t i ts re g u la t io n s h a d a re a­

so n a b le re la t io n sh ip to  th is le g it im a te e n d . A  m e re 

d e c la ra t io n b y  th e s ta te th a t a s ta tu te re la te s to  h e a lth , 

h e sa id , is n o t e n o u g h .

S e v e n te e n y e a rs la te r , in  WVUTSRQPONMLKJIHGFEDCBAL ochner, th e b u rd e n w a s 

sh if te d . T h e o p in io n s w e re tu rn e d c o m p le te ly a ro u n d . 

Ju s tic e H a r la n w a s s t i l l  a l iv e a n d s t i l l  m a in ta in in g 

th a t, w h e n th e v a l id i ty  o f  a s ta tu te is q u e s tio n e d , th e 

b u rd e n o f  p ro o f is o n th o se w h o a sse r t i t  to  b e u n­

c o n s ti tu t io n a l. B u t H a r la n w a s n o w w rit in g  in  

d isse n t. Ju s tic e F ie ld h a d d ie d , b u t Ju s tic e P e c k h a m 

w ro te fo r  th e m a jo r i ty . A s i f  s ta n d in g in  fo r  F ie ld h e 

re a so n e d th a t “ T h e m e re a sse r t io n th a t a su b je c t 

re la te s in  a re m o te d e g re e to  p u b l ic h e a lth d o e s n o t 

n e c e ssa r i ly re n d e r th e e n a c tm e n t v a l id . T h e la w  m u st 

h a v e a m o re d ire c t re la t io n , a s a m e a n s to a n e n d , 

a n d th e e n d i tse lf m u st b e a p p ro p r ia te a n d 

le g it im a te .” 4 5

W ith  th is sh if t in  th e b u rd e n o f  p ro o f— w ith  th is 

a ssu m p tio n a g a in s t th e v a l id i ty  o f  e c o n o m ic re g u la­

t io n— th e in s ta l la t io n o f  la isse z - fa ire c o n s ti tu t io n a l­

ism  w a s c o m p le te .

B y  m a k in g th e p o in t th a t e v e n th o se Ju s tic e s 

m o st c lo se ly a sso c ia te d w ith  la isse z - fa ire sa w a p la c e 

fo r  th e s ta te to  re g u la te e c o n o m ic m a tte rs , re v is io n­

is t h is to r ia n s fo rc e u s to  re c o n s id e r c o m m o n a ssu m p­

t io n s a b o u t th e la isse z - fa ire e ra . T h e p o l ic e p o w e r 

c a se s d o sh o w th a t th e p o l ic y to w h ic h F ie ld a n d 

c o n se rv a tiv e Ju s tic e s o f  th e e ra su b sc r ib e d w a s n o t 

p u re la isse z - fa ire p o l ic y . T h e c o n se rv a tiv e d o c tr in e 

o f  th e t im e w a s m o re c o m p le x th a n th a t. B u t th e 

c a se s a lso d e m o n s tra te th a t th e se Ju s tic e s d id su b­

sc r ib e to a d o c tr in e th a t w a s c o m p a tib le w ith  a n d 

in sp ire d b y  th e g o a ls o f  la isse z - fa ire . F u r th e rm o re , 

th e m o ra ls , h e a lth a n d sa fe ty , a n d p e a c e a n d g o o d 

o rd e r te s t ru le d o u t m u c h o f  w h a t re fo rm e rs w a n te d 

f ro m  g o v e rn m e n t a n d m u c h o f  w h a t c o m p e tin g 

th e o r ie s o f  p o l i t ic a l e c o n o m ic s th o u g h t w a s 

g o v e rn m e n t’ s p ro p e r ro le: (1 ) I t  re j  e c te d th e id e a th a t 

g o v e rn m e n t sh o u ld b e u se d to  b a la n c e d isp a r i t ie s in  

b a rg a in in g p o w e r . (2 ) I t  re je c te d th e id e a th a t 

g o v e rn m e n t p o w e r sh o u ld b e u se d to  a ssu re fa irn e ss

a n d m itig a te th e e x c e sse s c a u se d b y in d u s tr ia l iz a­

t io n . (3 ) A n d , i t  d e n ie d g o v e rn m e n t a n y re d is tr ib u­

t iv e fu n c t io n .

T h is ta k e s m e to  th e re v is io n is ts’  se c o n d p o in t, 

th a t th e c a se s o f  th e e ra d o n o t re f le c t la isse z - fa ire 

p h i lo so p h y b u t ra th e r a c o m m itm e n t to  l ib e r ty . T h e re 

is n o d o u b t th a t w e f in d  in  th e c a se s a n d o p in io n s 

c o m m o n ly a sso c ia te d w ith  la isse z - fa ire a g e n u in e 

c o m m itm e n t to  l ib e r ty . T h e th e o ry o f  la isse z - fa ire 

is , a f te r a l l , a th e o ry fo u n d e d o n a c e r ta in k in d o f  

e c o n o m ic l ib e r ty . T h e q u e s tio n in  th e c a se s is n o t 

o n e o f  l ib e r ty  o r n o l ib e r ty , b u t ra th e r i t  is a q u e s tio n 

o f  w h a t k in d  o f  l ib e r ty  a n d fo r  w h o m .

S ti l l , so m e o f  to d a y’ s sc h o la rs m a in ta in th a t th e 

c a se s o f  th e e ra d o n o t re f le c t th e la isse z - fa ire id e a l 

o f  l ib e r ty , b u t ra th e r a v is io n o f  l ib e r ty  l in k e d to  th e 

p re -C iv i l W a r id e a ls o f  Ja c k so n ia n d e m o c ra c y a n d 

f re e la b o r . O n c e a g a in , th e re is a c e r ta in 

a m o u n t o f  a c c u ra c y in  th is c la im .4 6 B u t i t  c a n 

a lso b e m is le a d in g .

L e t m e lo o k  ju s t a t Ja c k so n ia n d e m o c ra c y to  

m a k e th e p o in t. L a isse z - fa ire c o n s ti tu t io n a l ism is  

fo u n d e d o n a d e s ire to  b e f re e f ro m  g o v e rn m e n t in ­

te r fe re n c e . A  s im ila r a n tig o v e rn m e n t th e m e 

p e rm e a te d Ja c k so n ia n d e m o c ra c y . B u t fo c u s in g 

o n th e a n tig o v e m m e n t th e m e o v e rs im p li f ie s th e 

Ja c k so n ia n id e a l. T h e re a so n fo r  th is is th a t w h ile  

g o v e rn m e n t n e u tra l i ty w a s th e c e n tra l th e m e o f  

la isse z - fa ire c o n s ti tu t io n a l ism , i t  w a s o n ly o n e 

o f  a h ie ra rc h y o f  Ja c k so n ia n id e a ls .4 7

O f  th e se id e a ls , in d iv id u a l l ib e r ty  sa t a t th e to p . 

B u t to  Ja c k so n ia n s , l ib e r ty  d id  n o t m e a n m e re ly f re e­

d o m f ro m  g o v e rn m e n t in te rv e n tio n . I t  c a rr ie d w ith  

i t  a v is io n o f  se lf -su f f ic ie n c y , a v is io n th a t a lso fe a re d 

o p p re ss io n a t th e h a n d s o f  a n e c o n o m ic e l i te .

T h is fe a r o f  o p p re ss io n a t th e h a n d s o f  a n e c o­

n o m ic e l i te le d to th e se c o n d in  th e h ie ra rc h y o f  

Ja c k so n ia n v a lu e s— o p p o s it io n to  sp e c ia l p r iv i le g e . 

T h e Ja c k so n ia n s e x p re sse d th e ir d isd a in fo r  sp e c ia l 

p r iv i le g e b y a tta c k in g w h a t th e y c a l le d “ m o n e y e d 

in te re s ts .” T h is d o e s n o t m e a n th a t Ja c k so n ia n s 

o p p o se d p ro p e r ty r ig h ts . T h e y w e re n o t e v e n o p­

p o se d to  w e a lth i f  i t  w a s a c c u m u la te d b y  h a rd w o rk  

a n d p ru d e n c e . W h a t th e y w e re o p p o se d to  w a s a r t i­

f ic ia l  w e a lth . T h a t is w e a lth a c q u ire d f ro m  in f lu ­

e n c e o r p o w e r . In  th e Ja c k so n ia n p ic tu re o f  so c ie ty , 

th e so u rc e o f  th is a r t i f ic ia l w e a lth w a s u su a l ly g o v­

e rn m e n t. Ja c k so n ia n s sa w g o v e rn m e n t a s a n in s tru­

m e n t d o l in g o u t sp e c ia l p r iv i le g e s to a n in f lu e n tia l 

e l i te . Ja c k so n ia n s fe a re d sp e c ia l p r iv i le g e b e c a u se 

i t  te n d e d to c o n c e n tra te p o w e r a n d th u s w a rp th e 

n a tu ra l w o rk in g o f  a d e m o c ra t ic so c ie ty . In  th e Ja c k -
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Ju s tic e Jo h n M a rsh a l l H a r la n w ro te 

in  WVUTSRQPONMLKJIHGFEDCBAP ow ell v. P ennsy lvan ia th a t th e 

C o u r t sh o u ld d e fe r to  th e s ta te’ s 

d e c is io n th a t o le o m a rg a r in e w a s a 

th re a t to  p u b l ic h e a lth a n d sh o u ld b e 

b a n n e d . Ju s t ic e F ie ld’ s d isse n t 

fo re sh a d o w e d L ochner in  i ts 

in s is te n c e th a t th e b u rd e n w a s o n th e 

s ta te to p ro v e th a t o le o m a rg a r in e 

w a s n o t a h e a lth y b u tte r su b s ti tu te in  

o rd e r to o u tla w i ts m a n u fa c tu re . A t  

le f t is a 1 8 9 3 s te re o g ra p h o f m e n 

m a k in g o le o m a rg a r in e in  a C h ic a g o 

fa c to ry .

so n ia n m in d , sp e c ia l p r iv i le g e c re a te d a v ic io u s 

c y c le th a t th re a te n e d th e l ib e r ty o f  c o m m o n in ­

d iv id u a ls .

A  d e s ire fo r l im ite d g o v e rn m e n t w a s th e th ird  

te n a n t o f  Ja c k so n ia n d e m o c ra c y . B u t i t  is im p o r ta n t 

to  u n d e rs ta n d th a t th e Ja c k so n ia n d is tru s t o f  g o v e rn­

m e n t s te m m e d f ro m  i ts fe a r o f  sp e c ia l p r iv i le g e .

W ith  th is in  m in d , i t is e a sy to se e th a t th e 

Ja c k so n ia n id e a o f  l im ite d  g o v e rn m e n t, w h ile so u n d­

in g  s im ila r , w a s q u ite d if fe re n t f ro m  th e la isse z - fa ire 

id e a o f  l im ite d  g o v e rn m e n t. Ja c k so n ia n s d id  n o t fe a r 

g o v e rn m e n t re g u la t io n . T h e y d id n ’ t e v e n th in k in  

te rm s o f  th e ir l ib e r ty b e in g th re a te n e d b y g o v e rn­

m e n t re g u la t io n . T h e Ja c k so n ia n s’  u lt im a te g o a l w a s 

to l im it  th e th re a t th a t m o n e y e d in te re s ts p o se d to  

th e ir l ib e r ty . T h e y sa w g o v e rn m e n t a s th e h a n d th a t 

fe d th e se m o n e y e d in te re s ts . A n d th e y w a n te d to  

l im it  g o v e rn m e n t, a s o n e o b se rv e r p u t i t , “ in  o rd e r 

to s ta rv e th a t m o n s te r in  i ts c ra d le .” 4 8

L a isse z - fa ire c o n s ti tu t io n a l ism d id  e m p lo y a n ti­

g o v e rn m e n t th e m e s w ith rh e to r ic s im ila r to  

Ja c k so n ia n d e m o c ra c y . T h e tw o  d o sh a re a c o n c e rn 

fo r l ib e r ty in  th e b ro a d e s t se n se o f  th e w o rd . B u t 

la isse z - fa ire c o n s ti tu t io n a l ism tu rn e d th e Ja c k so n ia n 

id e a ls o n th e ir h e a d . W h e re th e Ja c k so n ia n s o p p o se d 

e c o n o m ic p r iv i le g e , th e la isse z - fa ire e m p h a s is o n 

p ro te c t io n o f  p ro p e r ty a n d l ib e r ty  o f  c o n tra c t te n d e d

to p ro te c t e c o n o m ic p r iv i le g e . W h e re Ja c k so n ia n s 

w a n te d to p u r i fy  th e w o rk in g s o f  d e m o c ra c y , th e 

c o m m e n ts o f  F ie ld in  th e P o llock c a se a n d o f  B re w e r 

in  th e D ebs c a se d e m o n s tra te d th a t la isse z - fa ire 

fe a re d th e w o rk in g s o f d e m o c ra c y . W h e re 

Ja c k so n ia n s te n d e d to  b e e g a l i ta r ia n , th e o u tc o m e o f  

la isse z - fa ire c o n s ti tu t io n a l ism te n d e d to  b e e l i t is t .

A lth o u g h I  h a v e t r ie d to d isp ro v e th e re v is io n­

is ts’  u lt im a te p o in t th a t th e re w a s n o “ la isse z - fa ire 

e ra ,”  I  d o n o t m e a n to  sa y th a t th e re v is io n is ts’  e f fo r ts 

w e re in  v a in . T h e ir a rg u m e n ts fo rc e u s to  d ig  a l i t t le  

d e e p e r a s w e t ry  to u n d e rs ta n d w h a t w e m e a n b y 

l ib e r ty  a n d w h a t o u r p re d e c e sso rs m e a n t b y  l ib e r ty . 

T h e ir e f fo r ts fo rc e u s to  c o n s id e r th a t th e in s tru m e n t 

o f  g o v e rn m e n t c a n b e u se d n o t o n ly  to  re s tr ic t l ib e r ty , 

b u t a lso to  p ro m o te l ib e r ty .

C o n c l u s i o n

I  w o u ld l ik e  to  c o n c lu d e w ith  a c o m m e n t o n w h y  

th is d e b a te a b o u t th e ro o ts o f  th e c o n se rv a tiv e e ra is  

s ig n if ic a n t to d a y . A s w e a p p e a r to  b e m o v in g in to  a 

n e w c o n se rv a tiv e e ra , th e re m a y b e so m e th in g to  

le a rn f ro m  th e o ld . T h e d e b a te a m o n g h is to r ia n s 

a b o u t th e ro o ts o f  th e la isse z - fa ire e ra sh o w s u s o n e 

th in g fo r  c e r ta in . T h e d e v e lo p m e n t o f  th e c o n s ti tu­

t io n a l d o c tr in e o f  th a t t im e in v o lv e d a s tru g g le to
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c a p tu re th e m e a n in g o f  l ib e r ty a n d to d e f in e th e 

b o u n d a r ie s o f  th e r ig h t o f  p ro p e r ty . I f  th e le sso n s o f  

th a t h is to ry te l l u s a n y th in g , i t  is n o t to b e o v e r ly 

im p re sse d w h e n so m e o n e a sse r ts th a t “ p ro p e r ty w a s 

a m o n g th e m o st im p o r ta n t c o n c e rn s sh a re d b y  th o se 

w h o g a th e re d to w rite th e C o n s ti tu t io n .” 4 9 R a th e r 

th a n ju m p in g to c o n c lu s io n s , w e sh o u ld a sk o u r­

se lv e s w h a t d o w e m e a n b y l ib e r ty , a n d to w h a t 

e x te n t a n d in  w h a t w a y is p ro te c t io n o f  p ro p e r ty a c­

tu a l ly  w rit te n in to  th e C o n s ti tu t io n ?

T o d a y’ s th e o ry o f  p ro p e r ty r ig h ts is s l ig h t ly d if ­

fe re n t f ro m  th e o ld . I t  m a n ife s ts i tse lf o n ly  s l ig h t ly  

in  C o m m e rc e C la u se c a se s . WVUTSRQPONMLKJIHGFEDCBAU n ited Sta tes v. L opez 

(1 9 9 5 ) s ig n a le d th a t th e m a jo r i ty o f  to d a y’ s C o u r t is  

w il l in g  to ta k e a c lo se r lo o k a t th e fe d e ra l 

g o v e rn m e n t’s p o w e r to  re g u la te u n d e r th e C o m m e rc e 

C la u se a n d th a t a t le a s t so m e Ju s tic e s m a y b e in te r­

e s te d in  tu rn in g th e c lo c k b a c k to th e C o m m e rc e 

C la u se ju r isp ru d e n c e o f  th e la isse z - fa ire e ra .5 0 B u t 

L opez, w h ic h o v e rru le d a la w  c re a tin g g u n - f re e 

sc h o o l z o n e s , d id  n o t in v o lv e a n e c o n o m ic re g u la­

t io n  p e r se . T h e n e w  p ro p e r ty r ig h ts d o c tr in e is  m o re 

e v id e n t in  a n o th e r th e o ry , w h ic h is to th e m o d e m 

d a y w h a t l ib e r ty o f  c o n tra c t w a s to  th e la isse z - fa ire 

e ra .

W h e re th e o ld  th e o ry o f  p ro p e r ty r ig h ts tu rn e d 

to  th e F o u r te e n th A m e n d m e n t a n d m a in ta in e d th a t 

e c o n o m ic re g u la t io n s v io la te a n in d iv id u a l’ s l ib e r ty  

o f  c o n tra c t, th e n e w th e o ry tu rn s to th e T a k in g s 

C la u se o f  th e F if th  A m e n d m e n t. P ro p o n e n ts o f  th is 

n e w  th in k in g m a in ta in th a t a n y e c o n o m ic re g u la t io n s 

c a n c o n s ti tu te a ta k in g o f  a n in d iv id u a l’ s p ro p e r ty 

a n d th u s m u st c o m p ly w ith  th e F if th  A m e n d m e n t’ s 

re q u ire m e n ts th a t th e g o v e rn m e n t c a n ta k e in d iv id u a l 

p ro p e r ty o n ly  fo r  p u b l ic u se a n d th a t th e o w n e r re­

c e iv e ju s t c o m p e n sa tio n .5 1 A lth o u g h b a se d o n d if ­

fe re n t p ro v is io n s o f  th e C o n s ti tu t io n , in  m a n y s ig­

n if ic a n t w a y s th e n e w  th e o ry a n d th e o ld  a re th e sa m e . 

B o th w o u ld  m a k e th e r ig h t o f  f re e e x c h a n g e , o r  so m e­

th in g l ik e  i t , a c o n s ti tu t io n a l r ig h t. A n d  b o th e n v i­

s io n a sy s te m in  w h ic h g o v e rn m e n t’s o n ly  le g it im a te 

fu n c t io n is to  p ro v id e a n a tm o sp h e re in  w h ic h e c o­

n o m ic in d iv id u a l ism c a n f lo u r ish . R ic h a rd E p s te in , 

th e m o st in f lu e n tia l a d v o c a te o f  th e n e w th e o ry , 

m a k e s th e l in k  c le a r w h e n h e d e sc r ib e s th e l im its  o f  

g o v e rn m e n t p o w e r . T h e so le fu n c t io n o f  th e p o l ic e 

p o w e r , E p s te in e x p la in s , is to p ro te c t in d iv id u a l 

l ib e r ty a n d p r iv a te p ro p e r ty .5 2 F u r th e rm o re , 

a c c o rd in g to E p s te in , th e g o v e rn m e n t sh o u ld b e a r 

th e b u rd e n o f  p ro v in g i ts re g u la t io n s a re a ra t io n a l 

m e a n s to  a c c o m p lish th is le g it im a te e n d .5 3

I f  R ip  V a n W in k le  h a d b e e n a c o n s ti tu t io n a l la w ­

y e r w h o fe l l  a s le e p in  1 8 9 6 a n d w o k e u p to d a y , h e 

m ig h t h a v e th o u g h t h e w a s re a d in g th e w o rd s o f  F ie ld , 

B re w e r , o r P e c k h a m ; a n d h e m ig h t n e v e r h a v e k n o w n 

th a t h e h a d b e e n s le e p in g fo r 1 0 0 y e a rs . H e m ig h t 

n e v e r h a v e k n o w n th a t l ib e r ty  o f  c o n tra c t h a d b e e n 

a d o p te d a n d th e n re je c te d b y  th e S u p re m e C o u r t a n d 

th a t m o st o f  th e d o c tr in e o f  th e c o n se rv a tiv e e ra h a d 

b e e n su b se q u e n tly o v e rru le d .

I t  se e m s c le a r th a t w h e n w e s tu d y th e ro o ts o f  

th e o ld  c o n se rv a tiv e e ra w e a re s im u lta n e o u s ly in ­

q u ir in g in to  th e ro o ts o f  th e n e w e c o n o m ic c o n se r­

v a tism . A n d  in  th e sa m e w a y w e sh o u ld b e a sk in g 

o u rse lv e s w h e th e r th e n e w  T a k in g s C la u se th e o ry re­

f le c ts a g e -o ld A m e r ic a n t ra d it io n s , o r w h e th e r— in  

H o lm e s’  w o rd s— i t  is  b a se d u p o n a n e c o n o m ic th e o ry 

th a t a la rg e p a r t o f  th e c o u n try d o e s n o t e n te r ta in .

E n d n o t e s

1 See, A rth u r L a th a m P e rry , LKJIHGFEDCBAE le m e n ts o f  P o l i t ic a l  E c o n o m y (N e w  

Y o rk : C h a r le s S c r ib n e r’ s S o n s , 1 8 7 3 ) p . 1 3 4 .

2 Ib id ., p p . 1 2 9 -3 2 ; F ra n c is W a y la n d , E le m e n ts o f  P o l i t ic a l  

E c o n o m y (B o s to n : K e n d e x a n d L in c o ln , 1 8 4 5 ) p p . 1 5 5 -5 7 .

3 E d w a rd A tk in so n , I n d u s t r ia l  P r o g r e s s o f  t h e  N a t io n  (N e w  Y o rk : 

A m o  P re ss , 1 9 7 3 , re p r in t o f  1 8 9 0 e d it io n ) p p . 2 3 9 -4 9 ; W a y la n d , 

E le m e n ts o f  P o l i t ic a l  E c o n o m y , p p . 1 1 8 -2 1 , 1 5 1 -5 2 .

4 See, H o w a rd J . G ra h a m , E v e r y m a n ’ s C o n s t i t u t io n  (M a d iso n , 

W I:  S ta te H is to r ic a l S o c .,1 9 6 8 ) p p . 1 2 4 -2 8 ; C a r l B re n t S w ish e r , 

A m e r ic a n  C o n s t i t u t io n a l D e v e lo p m e n t (B o s to n : H o u g h to n 

M if f l in  C o m p a n y , 1 9 4 3 ) p . 3 4 1 ; R o b e r t G re e n M c C lo sk e y , A m e r i ­

c a n  C o n s e r v a t is m  in  t h e  A g e  o f  E n te r p r is e  (C a m b r id g e : H a rv a rd 

U n iv e rs ity P re ss , 1 9 5 1 ) p p . 7 5 , 1 0 3 .

5 C h a r le s W . M c C u rd y , “ Ju s tic e F ie ld a n d th e Ju r isp ru d e n c e o f  

G o v e rn m e n t-B u s in e ss R e la t io n s : S o m e P a ra m e te rs o f  L a isse z - 

F a ire C o n s ti tu t io n a l ism , 1 8 6 3 -1 8 9 7 ,”  Journa l o f A m erican H is­

to ry 6 1 (1 9 7 5 ) 9 7 0 -1 0 0 5 ; C h a r le s W . M c C u rd y , “ T h e R o o ts o f  

‘ L ib e r ty o f  C o n tra c t’  R e c o n s id e re d : M a jo r P re m ise s in  th e L a w  

o f  E m p lo y m e n t, 1 8 6 7 -1 9 3 7 ,”  Y earbook o f the Suprem e C ourt 

H isto r ica l Socie ty (1 9 8 4 ) 2 0 -3 3 ; M ic h a e l L e s B e n e d ic t, “ L a isse z - 

F a ire a n d L ib e r ty : A  R e -E v a lu a tio n o f  th e M e a n in g a n d O rig in s 

o f  L a isse z -F a ire C o n s ti tu t io n a l ism ,”  3 L aw and H isto ry R eview 

2 9 3 (1 9 8 5 ) ; H o w a rd G il lm a n , T h e  C o n s t i t u t io n  B e s ie g e d : T h e  

R is e a n d  D e m is e o f  Lochner E r a  P o l ic e P o w e r s J u r is p r u d e n c e 

(D u rh a m , N C : D u k e U n iv e rs ity P re ss , 1 9 9 3 ) ; D a v id M .  G o ld , T h e 

S h a p in g o f  N in e te e n th -C e n tu r y L a w :  J o h n  A p p le to n  a n d  

R e s p o n s ib le I n d iv id u a l is m  (W e s tp o r t, C T : G re e n w o o d P re ss , 

1 9 9 0 ) .

6P o llock v . F arm ers’  L oan and T rust C om pany, 1 5 7 U .S . 4 2 9 

(1 9 8 5 ) , o n re h e a r in g 1 5 8 U .S . 6 0 1 (1 8 9 5 ) .

7 P o llock, 1 5 7 U .S . a t 4 2 9 .

'‘ P o llock, 1 5 7 U .S . a t 5 9 6 , F ie ld se p a ra te o p in io n .

9 B udd v . N ew Y ork, 1 4 3 U .S . 5 1 7 ,5 5 1 (1 8 9 2 ) , B re w e r , d isse n tin g .

1 0 W ill ia m  G ra h a m S u m n e r , W h a t  S o c ia l C la s s e s O w e t o  E a c h  

O th e r  (C a ld w e ll , ID :  C a x to n P r in te rs , 1 9 5 2 , re p r in t o f  1 8 8 3 e d i­

t io n ) p . 8 8 .

" In  R e D ebs, 1 5 8 U .S . 5 6 4 ( 1 8 9 5 ) .

1 2 F o r b a c k g ro u n d see, O w e n M . F iss , T h e O l iv e r  W e n d e l l 

H o lm e s D e v is e H is to r y  o f  t h e  S u p r e m e C o u r t  o f  t h e  U n i t e d  

S ta te s : V o lu m e  V I H ,  T r o u b le d  B e g in n in g s o f  t h e  M o d e r n  S ta te , 

1 8 8 8 -1 9 1 0 (N e w Y o rk : M a c m il la n P u b lish in g C o ., 1 9 9 3 ) p p . 5 3 - 

7 4 .



C O N S E R V A T I V E  E R A 1 3 WVUTSRQPONMLKJIHGFEDCBA

13 D ebs,ZYXWVUTSRQPONMLKJIHGFEDCBA a t 5 9 8 -5 9 9 .

1 4F iss , LKJIHGFEDCBAT r o u b le d  B e g in n in g s , p . 5 5 .

15 Ib id ., p . 5 6 .

16P o llock, 1 5 7 U .S . a t 6 0 7 , F ie ld , se p a ra te o p in io n .

1 7 R ic h a rd T . E ly , A n  I n t r o d u c t io n  t o  P o l i t ic a l  E c o n o m y (N e w  

Y o rk : H u n t &  E a to n , 1 8 9 1 ) p . 8 9 .

18 U n ited Sta tes v . E .C . K n igh t, 1 5 6 U .S . 1 (1 8 9 5 ) .

19 See, ib id ., a t 1 8 , H a r la n , d isse n tin g .

20 U n ited Sta tes v . L opez, _  U .S ._ , 1 1 5 S . C t. 1 6 2 4 (1 9 9 5 ) , w h ic h 

o v e rru le d a fe d e ra l la w  c re a tin g g u n - f re e sc h o o l z o n e s , m a y re f le c t 

a c h a n g e in  d ire c t io n s re g a rd in g th e C o m m e rc e C la u se .

21 Slaugh ter-H ouse C ases, 8 3 U .S . (1 6 W a ll) 3 6 , 8 3 , (1 8 7 3 ) .

22B utchers’  U n ion C o. v . C rescen t C ity C o., I l l  U .S . 7 4 6 , 7 5 5 - 

7 5 7 (1 8 8 4 ) , F ie ld , c o n c u rr in g , (q u o tin g f ro m  A d a m  S m ith’ s W e a l t h  

o f  N a t io n s , B k . I  C h a p . 1 0 ) .

23 L ochner v. N ew Y ork, 1 9 8 U S . 4 5 (1 9 0 5 ) .

24H o lden v. H ardy, 1 6 9 U .S . 3 6 6 , 3 9 7 (1 8 9 8 ) .

25 W est C oast H ote l v. P arr ish , 3 0 0 U .S . 3 7 9 (1 9 3 7 ) .

2 6 F o r b a c k g ro u n d , see P a u l K e n s , J u d ic ia l  P o w e r a n d  R e fo r m  

P o l i t ic s :  T h e  A n a to m y  o f  Lochner v. New York (L a w re n c e , K S : 

U n iv e rs ity P re ss o f  K a n sa s , 1 9 9 0 ) p p . 6 -1 3 .

27L ochner, a t 5 9 .

2 8 S e e L ochner, a t 7 2 , H a r la n , d isse n tin g .

29L ochner, a t 7 5 , H o lm e s , d isse n tin g .

30 See C h a r le s W . M c C u rd y , “ Ju s tic e F ie ld a n d th e Ju r isp ru d e n c e 

o f  G o v e rn m e n t-B u s in e ss R e la t io n s : S o m e P a ra m e te rs o f  L a isse z - 

F a ire C o n s ti tu t io n a l ism , 1 8 6 3 -1 8 9 7 ,”  Journa l o f A m erican H is­

to ry 6 1 (1 9 7 5 ) 9 7 0 -1 0 0 5 ; M ic h a e l J . B ro d h e a d , D a v id  J .  B r e w e r :  

T h e  L i f e  o f  a  S u p r e m e C o u r t  J u s t ic e , 1 8 3 7 -1 9 1 0 (C a r b o n d a le , 

IL :  S o u th e rn I l l in o is  U n iv e rs ity P re ss , 1 9 9 4 ) .

31 T hurlow v. C om m onw ea lth o f M assachusetts, 4 6 U .S . (5  H o w .) 

5 0 4 ,5 8 3 (1 8 4 7 ) .

32M unn v. I ll ino is, 9 4 U .S . 1 1 3 (1 8 7 7 ) .

33 B utchers U n ion v. C rescen t C ity , a t 7 5 4 , F ie ld c o n c u rr in g .

34 E x P arte B ird , 1 9 C a l. 1 3 0 (1 8 6 1 ) .

3 5 S e e , B oyde v . A labam a, 9 4 U .S . 6 4 5 (1 8 7 7 ) .

36 C row ley v. C hristensen , 1 3 7 U .S . 8 6 ,9 1 (1 8 9 0 ) .

37 M ug ler v . K ansas, 1 2 3 U .S . 6 2 3 , 6 7 8 (1 8 8 7 ) , F ie ld , se p a ra te 

o p in io n .

38H ager v. R eclam ation D istr ic t, 1 1 1 U .S . 7 0 1 , 7 0 4 (1 8 8 4 ) .

39M inneso ta v . B arber, 1 3 6 U .S . 3 1 3 (1 8 8 0 ) ; P ow ell v. P ennsy l­

van ia , 1 2 7 U .S . 6 7 8 , 6 8 7 (1 8 8 8 ) .

40 C h icago , B urling ton and Q uincy R a ilroad C o. v . C h icago , 1 6 6 

U .S . 2 2 6 (1 8 9 7 ) .

41 M issour i P acific R a ilroad C o. v. N ebraska , 1 6 4 U .S . 4 0 3 

(1 8 9 6 ) .

42P ow ell v. P ennsy lvan ia , 1 2 7 U .S . 6 7 8 , 6 8 4 (1 8 8 8 ) .

43 P ow ell v . P ennsy lvan ia , a t 6 8 4 .

44 P ow ell v. P ennsy lvan ia , a t 6 8 9 , F ie ld d isse n tin g .

45 L ochner, a t 5 7 -5 8 .

46 See n o te 5 supra .

4 7 F o r a n a ly s is o f  Ja c k so n ia n id e a ls see, H a rry L . W a tso n , L ib ­

e r t y  a n d  P o w e r : T h e P o l i t ic s o f  J a c k s o n ia n A m e r ic a  (N e w  

Y o rk : H il l  a n d W a n g , 1 9 9 0 ) p p . 1 4 9 -5 0 ; L a w re n c e F re d e r ic k 

K o h l, T h e  P o l i t ic s o f  I n d iv id u a l is m :  P a r t ie s a n d  t h e  A m e r i ­

c a n C h a r a c te r  in  t h e J a c k s o n ia n E r a  (N e w  Y o rk : O x fo rd 

U n iv e rs ity P re ss , 1 9 8 9 ) ; A rth u r M . S c h le s in g e r , J r ., T h e  A g e o f  

J a c k s o n (B o s to n : L it t le , B ro w n a n d C o m p a n y , 1 9 4 5 ) ; M a rv in  

M e y e rs , T h e J a c k s o n ia n P e r s u a s io n : P o l i t ic s a n d  B e l ie f 

(S ta n fo rd , C A : S ta n fo rd U n iv e rs ity P re ss , 1 9 5 7 ) , a n d D o n a ld B . 

C o le , T h e  P r e s id e n c y o f  A n d r e w  J a c k s o n (L a w re n c e , K S : U n i­

v e rs ity P re ss o f  K a n sa s , 1 9 9 3 ) .

4 8 W a tso n , L ib e r t y  a n d  P o w e r , p . 1 7 0 .

4 9 N o te , “ R e su rre c t in g E c o n o m ic R ig h ts : T h e D o c tr in e o f  E c o­

n o m ic D u e P ro c e ss R e c o n s id e re d ,”  1 0 3 H arva rd L aw R eview 

1 3 6 3 (1 9 9 0 ) ; see a lso B e rn a rd S ie g a n , “ T h e C o n s ti tu t io n a n d 

th e P ro te c t io n o f  C a p ita l ism ,”  in  R o b e r t A . G o ld w in a n d W ill ­

ia m  A . S c h a m b ra , e d s ., H o w  C a p i t a l is t ic  i s  t h e  C o n s t i t u t io n ?  

(W a sh in g to n , D C : A m e r ic a n E n te rp r ise In s t i tu te fo r  P u b lic P o lic y 

R e se a rc h , 1 9 8 2 ) .

50 U n ited Sta tes v . L opez, _ U .S ._ , 1 1 5 S . C t. 1 6 2 4 (1 9 9 5 ) .

51 See, R ic h a rd E p s te in , T a k in g s : P r iv a te  P r o p e r t y  a n d  t h e  

P o w e r o f  E m in e n t D o m a in  (C a m b r id g e , M A :  H a rv a rd U n i­

v e rs ity P re ss , 1 9 8 5 ) ; H odel v . Irv ing , 4 8 1 U .S . 7 0 4 (1 9 8 7 ) ; F irst 

E vangelica l L u theran C hurch v . C oun ty o f L os A ngeles, 4 8 2 U .S . 

3 0 4 (1 9 8 7 ) ; N o llan v. C a lifo rn ia C oasta l C om m ission , 4 8 3 U .S . 

8 2 5 (1 9 8 7 ) ; L ucas v. Sou th C aro lina C oasta l C ouncil, 5 0 5 U .S . 

1 0 0 3 (1 9 9 2 ) ; D o lan v . C ity o f  T iga rd , 5 1 2 U .S . 3 7 4 (1 9 9 4 ) .

5 2 E p s te in , T a k in g s , p p . 1 1 2 -1 3 .

53Ib id ., p . 1 2 8 .



T h e  C o u r t  i n  t h e  
P r o g r e s s i v e  E r a

B e n n o  C .  S c h m i d t ,  J r .

I n t r o d u c t i o n :  “ T h e  T i m e s  
A r e  O u t  o f  J o i n t ” 1 ZYXWVUTSRQPONMLKJIHGFEDCBA

F ro m  th e tu rn o f  th e tw e n tie th c e n tu ry to  th e N e w  

D e a l, A m e r ic a e x p e r ie n c e d d ra s t ic a n d fu n d a m e n ta l 

c h a n g e s e x c e e d in g th a t o f  a n y p re v io u s p e r io d o f  

A m e r ic a n h is to ry . I t  w a s a t im e w h e n th e a u th o r i ty 

o f  th e S u p re m e C o u r t w a s th ro w n in to h e a te d c o n­

t ro v e rsy a n d , u lt im a te ly , re p u d ia t io n . I t  w a s a t im e 

o f  fe rm e n t in  p o l i t ic s a n d le g a l th e o ry . I t  w a s a t im e 

o f  g re a tn e ss , w h e n so m e o f  th e m o s t b r i l l ia n t  ju r is ts 

in  o u r h is to ry sa t o n th e S u p re m e C o u r t a n d sh a re d 

th e n a tio n a l s ta g e w ith  v iv id  a n d e x tra o rd in a ry P re s i­

d e n ts , le g is la to rs , c a p ta in s o f  in d u s try a n d f in a n c e , 

la b o r le a d e rs , a n d ra d ic a ls . O n th e C o u r t i t  w a s th e 

a g e o f  O liv e r W e n d e ll H o lm e s , J r ., a n d L o u is D . 

B ra n d e is , o f  C h a r le s E v a n s H u g h e s , W ill ia m  H o w a rd 

T a f t, Jo h n M a rsh a l l H a r la n , a n d th e b iz a rre , fo rm i­

d a b le Ja m e s C . M c R e y n o ld s . In  th e W h ite H o u se , 

tw o R o o se v e lts w o u ld b ra c k e t a p e r io d o f  u n p a ra l­

le le d c h a n g e in  th e p o w e rs , s ty le , a n d p e rsu a s io n 

o f  th e p re s id e n c y . A c ro ss th e d o c k e t o f  th e 

S u p re m e C o u r t w o u ld m a rc h a c a s t o f  c h a ra c te rs 

n e v e r m a tc h e d b e fo re o r s in c e fo r  d ra m a , d iv e rs ity , 

a n d sh e e r w e ig h t o f  s ig n if ic a n c e : in  a d d it io n to  a l l 

th e P re s id e n ts , E u g e n e W . D e b s , Jo h n D . R o c k e fe l le r , 

J .P . M o rg a n , A n d re w C a rn e g ie , Jo h n L . L e w is , a n d

S a m u e l G o m p e rs , to m e n tio n o n ly a fe w . T h e e c o­

n o m ic , p o l i t ic a l, a n d ra c ia l c o n f l ic ts o f  th e n e w e ra 

a re re f le c te d in  d o z e n s o f  c a se s w h o se n a m e s w il l  

e v e r su m m o n u p m o m e n to u s e p iso d e s in  o u r c o n s ti­

tu t io n a l h is to ry . S o m e o f  th e se c a se s h a v e c o m e to  

s ta n d fo r  e n tire su p e rs tru c tu re s o f  c o n s ti tu t io n a l id e­

o lo g y : WVUTSRQPONMLKJIHGFEDCBAL ochner v. N ew Y ork ,2 H am m er v. D agenhart5 

A bram s v. U n ited Sta tes,4 W est C oast H ote l v . 

P arr ish .5

M o st s ig n if ic a n tly in  te rm s o f  th e h is to ry o f  th e 

S u p re m e C o u r t, i t  w a s a t im e w h e n a g g re ss iv e a tt i­

tu d e s o f  ju d ic ia l re v ie w jo in e d w ith  u n y ie ld in g c o n­

s t i tu t io n a l d o c tr in e s to se t th e s ta g e fo r  th e C o u r t’ s 

m o m e n to u s c o l l is io n w ith  th e N e w  D e a l. T h e C o u r t’ s 

d e c is io n s in  tw o a re a s e sp e c ia l ly o p e n e d i t  to p o­

l i t ic a l re p r isa l a n d u lt im a te re p u d ia t io n . F irs t, a 

n u m b e r o f  d e c is io n s p ro te c t in g f re e d o m o f  c o n tra c t 

l im ite d th e p o w e r o f  le g is la tu re s a t a n y le v e l to  

re g u la te w o rk in g c o n d it io n s , w a g e s a n d p r ic e s , a n d 

b u s in e ss e n try . S e c o n d , th e C o u r t so u g h t to  d e f in e a 

c o re o f  s ta te p o w e r th a t w a s b e y o n d C o n g re ss’ s le g­

is la t iv e re a c h . T h e C o u r t’s d e c is io n s in  b o th th e se 

a re a s o p e n e d i t  to b it te r c r i t ic ism a t th e t im e . T h e 

v e rd ic t o f  h is to ry h a s b e e n e v e n m o re h a rsh . S in c e 

1 9 3 7 , i t  h a s b e e n a x io m a tic th a t b o th l in e s o f  c a se s 

a re e n tire ly re p u d ia te d . T h e a c c e p te d w isd o m is th a t 

th e S u p re m e C o u r t b lu n d e re d in to a n in s t i tu t io n a l
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f ia sc o w ith  i ts d e fe n se o f  e c o n o m ic l ib e r ty  p r in c ip le s 

a n d re se rv e d s ta te p o w e r f ro m  th e tu rn o f  th e c e n­

tu ry  to  th e N e w  D e a l.

A n d  y e t w ith in  th is h is to ry o f  ju d ic ia l a sse r t io n 

a n d re p u d ia t io n l ie s a n a c u te p a ra d o x . T h e C o u r t’ s 

re p u d ia te d a c tiv ism in  d e fe n se o f  e c o n o m ic l ib ­

e r t ie s a n d re se rv e d s ta te p o w e rs a lso g e n e ra te d 

d e c is io n s th a t la id  th e fo u n d a tio n fo r  th e m o d e m c o n­

s t i tu t io n a l ju r isp ru d e n c e o f  c iv i l l ib e r t ie s a n d c iv i l  

r ig h ts , a m iss io n fo r  th e S u p re m e C o u r t th a t h a s g a th­

e re d m o m e n tu m a n d h o n o r in  th e d e c a d e s s in c e . T h e 

p a ra d o x l ie s in  th e s tr ik in g s im ila r i ty o f  th e 

in s t i tu t io n a l p o s tu re o f  ju d ic ia l re v ie w in  b o th th e 

re p u d ia te d a n d th e h o n o re d a re a s o f  th e C o u r t’ s w o rk  

a n d th e m a n y p a ra l le ls o f  d o c tr in e in  th e tw o  a re a s .

In  e v e ry e ra o f  th e h is to ry o f  th e U n ite d S ta te s , 

c o n tro v e rs ie s a b o u t ju d ic ia l re v ie w— th e p ro p e r ro le 

o f  th e S u p re m e C o u r t in  f in d in g  m e a n in g in  th e C o n­

s t i tu t io n a n d a p p ly in g th a t m e a n in g to g o v e rn m e n t 

a c tio n— p u t n e w q u e s tio n s in  n e w c irc u m s ta n c e s 

b e fo re ju d g e s , p o l i t ic ia n s , a n d th e re s t o f  u s . T h e se 

q u e s tio n s in e sc a p a b ly c a l l fo r  th e e x e rc ise o f  ju d g­

m e n t o n su b tle a n d w re n c h in g is su e s o f  p u b l ic p o l ic y . 

N o  m a tte r h o w  d e e p ly ro o te d th e p o w e r o f  ju d ic ia l 

re v ie w h a s b e c o m e s in c e WVUTSRQPONMLKJIHGFEDCBAM arbury v . M ad ison6 w a s 

d e c id e d in  1 8 0 3 „ to a p p ly th e a c tu a l la w  o f  th e C o n­

s t i tu t io n to  th e n o v e l is su e s o f  a n y h is to r ic a l p e r io d 

p o se s p ro b le m s o f  su b s ta n tia l f i rs t im p re ss io n . E v ­

e ry e ra m u st m a k e i ts o w n fa te fu l c h o ic e s . W ith  re­

sp e c t to  ju d ic ia l re v ie w a n d th e ro le o f  th e S u p re m e 

C o u r t, e v e ry g e n e ra t io n o f  A m e r ic a n s fa c e s i ts o w n 

re n d e z v o u s w ith  d e s tin y .

T h o u g h n o e ra e sc a p e s th e se c h o ic e s , so m e p e r i­

o d s o f  A m e r ic a n h is to ry a re m o re r iv e n w ith  c o n f l ic t 

a b o u t ju d ic ia l re v ie w th a n o th e rs . T h e se te n d to  b e 

t im e s w h e n so c ia l a n d p o l i t ic a l c h a n g e is m o re d ra s­

t ic  th a n g ra d u a l, w h e n q u e s tio n s o f  c o n s ti tu t io n a l in ­

te rp re ta t io n in te rse c t w ith  th e is su e s o f  g re a te s t p u b­

l ic  c o n c e rn a n d a n x ie ty . T h e f i rs t  th ird  o f  th e tw e n­

t ie th c e n tu ry w a s su c h a t im e .

N o t su rp r is in g ly , th is e ra o f  c o n f l ic t a n d c h a n g e 

h a s g iv e n r ise to  a v a r ie ty o f  h is to r ic a l p e rsp e c tiv e s 

a n d le g a l in te rp re ta t io n s to a c c o u n t fo r  i t . T h e p e r­

c e iv e d le sso n s o f  th is p e r io d h a v e b e e n p u t to  w o rk  

in  th e in te re s t o f  v a r io u s c a u se s o f  la te r d a y s . S o m e 

o f  th e se in te rp re ta t io n s , in c lu d in g so m e in f lu e n tia l 

o n e s , a re q u ite sh r i l l  in  th e ir d e n u n c ia t io n o f  th e C o u r t 

in  th is p e r io d . A n d  th e c o n tro v e rsy a b o u t th e le sso n s 

o f  th is p e r io d sh o w n o s ig n s o f  a b a tin g . O n ly la s t 

y e a r , in  Sem ino le T ribe v. F lo r ida ,1 th e la n d m a rk ru l­

in g o n th e E le v e n th A m e n d m e n t, Ju s tic e D a v id 

S o u te r in  d isse n t l ik e n e d th e m a jo r i ty ’s re a so n in g to

th e su b s ta n c e a n d s ty le o f  th e S u p re m e C o u r t in  th e 

f i rs t d e c a d e s o f  th is c e n tu ry , a t im e h e d e sc r ib e d a s 

“ [ t ]h e  n a d ir o f  th e C o u r t’ s c o m p e te n c e .” 8 In  re sp o n se , 

th e C h ie f Ju s tic e d e r id e d th is p o in t o f  v ie w  a s “ a 

th e o ry c o b b le d to g e th e r f ro m  la w  re v ie w a r t ic le s .” 9

In  c o n s id e r in g th e S u p re m e C o u r t in  th e P ro g re s­

s iv e E ra w e v e n tu re in to a n e ra w h o se c o n tin u in g 

s ig n if ic a n c e fo r  th e u n d e rs ta n d in g a n d p ra c t ic e o f  

th e C o n s ti tu t io n a n d ju d ic ia l re v ie w is o n ly  e q u a le d 

b y  th e c o n tro v e rsy i t  h a s e l ic i te d .

T h e P ro g re ss iv e E ra , w h ic h ro u g h ly c o in c id e d 

w ith  th e f i rs t tw o d e c a d e s o f  th is c e n tu ry , w a s th e 

t im e w h e n m o d e rn A m e r ic a v ir tu a l ly  e x p lo d e d 

f ro m  th e re p u b l ic a n , a g ra r ia n p a s t o f  th e n in e­

te e n th c e n tu ry . T h e p o p u la t io n o f  th e c o u n try 

g re w f ro m  6 0 m il l io n  in  1 8 9 0 to 9 2 m il l io n  in  

1 9 1 0 .1 0 A lm o s t h a lf o f  th is g ro w th w a s d u e to  

im m ig ra t io n . In  th e la s t th re e d e c a d e s o f  th e n in e­

te e n th c e n tu ry , 1 0 m il l io n  im m ig ra n ts c a m e to  

A m e r ic a . B e tw e e n 1 9 0 0 a n d 1 9 1 5 , 1 5 m il l io n  

m o re w e re a d d e d . T h e c o u n try w a s m o v in g to  th e 

c ity . B y  1 9 2 0 , fo r th e f i rs t t im e , o v e r h a lf th e 

p o p u la t io n w a s u rb a n . M a n u fa c tu r in g o u ts tr ip p e d 

a g r ic u ltu re . A  re v o lu t io n in  t ra n sp o r ta t io n , e sp e c ia l ly 

th e v a s t e x te n s io n s o f  th e ra i l ro a d s , c re a te d a n a tio n a l 

m a rk e t e c o n o m y . T h e f ro n t ie r a n d th e o p p o r tu n ity 

o f  s tru g g l in g p e o p le to s tr ik e o u t fo r a g ra r ia n 

o p p o r tu n ity— a p re c io u s c o n c e p t in  n in e te e n th - 

c e n tu ry re p u b l ic a n p o l i t ic a l th e o ry— w a s c lo se d . F o r 

th e f i rs t t im e , in d u s tr ia l iz a t io n w a s th e w o rk in g 

e x p e r ie n c e o f  m o st A m e r ic a n s .

T h e th re a t o f  u n e m p lo y m e n t h u n g o v e r th e v a s t 

n e w w o rk in g c la ss c re a te d b y  in d u s tr ia l iz a t io n . D e­

p re ss io n a n d d o w n tu rn s p o se d se r io u s h a z a rd s fo r  a 

n a tio n o f  fa c to ry h a n d s , c le rk s , a n d c o m m o d it ie s 

g ro w e rs . B u s in e ss p e o p le fa c e d b a n k ru p tc ie s in  th e 

a la rm in g a n d re p e a te d e c o n o m ic c y c le s o f  b o o m a n d 

b u s t. A n d  e m p lo y m e n t i tse lf w a s , fo r  m a n y A m e r i­

c a n s , a n e x h a u s tin g , d a n g e ro u s , a n d d e p re ss in g 

a f fa ir . M o st A m e r ic a n s w o rk e d b e tw e e n f i f ty - fo u r  

a n d s ix ty  h o u rs p e r w e e k . M a n y w o rk e d se v e n ty - tw o 

h o u rs o r  m o re . C h ild  la b o r w a s w id e sp re a d a n d g ro w ­

in g , a sh o c k in g a f f ro n t to th e P ro g re ss iv e E ra’ s 

g ro w in g h u m a n ita r ia n ism . W o rk e rs in  m a n y in d u s­

t r ie s w e re e x p o se d to se v e re sa fe ty a n d h e a lth h a z­

a rd s . I t  w a s a t im e o f  h u g e fo r tu n e s a n d g ro w in g in ­

e q u a l i ty . O n e p e rc e n t o f  A m e r ic a n s o w n e d fo r ty -  

se v e n p e rc e n t o f  th e n a tio n’ s w e a lth a n d re c e iv e d 

f i f te e n p e rc e n t o f  th e n a tio n a l in c o m e .

T h e e c o n o m ic , so c ia l, a n d p o l i t ic a l e f fe c ts o f  

th e se c h a n g e s w e re m a g n if ie d b y a p ro fo u n d te n­

d e n c y to c o n c e n tra t io n a n d c o l le c t iv iz a t io n . M a n y
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in d u s tr ie s fo l lo w e d th e p a th o f  c o n so l id a t io n a n d 

in te g ra t io n , c ru sh in g o r e n v e lo p in g sm a lle r a n d m o re 

t ra d it io n a l c o m p e ti to rs in  th e p ro c e ss , a n d g iv in g  r ise 

to  th e g re a t “ t ru s ts”  th a t d o m in a te d th e P ro g re ss iv e 

E ra’ s p o l i t ic a l a n d le g a l c o n c e rn s u n ti l W o rld  W a r I .  

U n ti l  th e n a n ti tru s t is su e s lo o m e d e v e n la rg e r in  p o­

l i t ic a l  p e rsp e c tiv e s o n th e S u p re m e C o u r t th a n d id  

th e c o n s ti tu t io n a l d o c tr in e s o f  f re e d o m o f  c o n tra c t 

a n d l im ite d fe d e ra l re g u la to ry p o w e r th a t la te r p u t 

th e C o u r t o n a c o l l is io n c o u rse w ith  th e N e w  D e a l.

T h e m o v e m e n t to w a rd c o n c e n tra t io n a n d c o l le c­

t iv iz a t io n w a s n o t l im ite d to  b u s in e ss . T h e la s t tw o  

d e c a d e s o f  th e n in e te e n th c e n tu ry sa w th e g ro w th o f  

u n io n s a s m a jo r so u rc e s o f  p o w e r a n d a g ita t io n . L a b o r 

u n re s t a n d v io le n c e h u n g l ik e  a p a l l o v e r th e 18 9 0 s 

a f te r th e v io le n c e o f  th e H o m e s te a d s tr ik e in  1 8 9 2 , 

th e g re a t P u llm a n s tr ik e o f  1 8 9 4 , a n d m a n y le sse r , 

b u t e q u a l ly b it te r , la b o r c o n f l ic ts .1 1

F a rm e rs jo in e d p o p u l is t c o o p e ra t iv e s to  t ry  to  f re e 

th e m se lv e s f ro m , o r b a rg a in m o re e f fe c t iv e ly a g a in s t, 

th e c o n c e n tra te d p o w e r o f  p ro v id e rs o f  m o n e y , 

t ra n sp o r ta t io n , e q u ip m e n t, f in a n c in g fo r  c ro p s , a n d 

th e d is ta n t b u y e rs o f  th e f ru i ts o f  th e ir la b o r . T h e se

c o o p e ra t iv e s b ro a d e n e d in to  th e p o l i t ic a l m o v e m e n t 

o f  P o p u lism , a t i ts ro o ts a n a g ra r ia n m o v e m e n t b u t 

o n e th a t sp o k e to th e g ro w in g n u m b e r o f  ra d ic a ls 

e v e ry w h e re d is i l lu s io n e d w ith  th e e m e rg in g 

c o n c e n tra t io n o f  w e a lth a n d p o w e r th a t m a rk e d in ­

d u s tr ia l A m e r ic a a t a ro u n d th e tu rn o f  th e c e n tu ry .1 2

C o u r t  a n d  C o n s t i t u t i o n

A t  th e tu rn o f  th e c e n tu ry , th e S u p re m e C o u r t 

in h e r i te d a p o w e r fu l a n d re a so n a b ly c o h e re n t b o d y 

o f  c o n s ti tu t io n a l p r in c ip le a n d p o l i t ic a l th e o ry . I t  

p re sse d d o c tr in e s o f  p u b l ic la w  ro o te d in  n in e te e n th 

c e n tu ry p e rc e p tio n s a n d re a l i t ie s in to a tw e n tie th 

c e n tu ry in  w h ic h th e se th e o r ie s c o l l id e d w ith  m o­

m e n to u s c h a n g e s in  A m e r ic a n so c ie ty .1 3

In  th e tu m u ltu o u s la s t tw o d e c a d e s o f  th e n in e­

te e n th c e n tu ry , th e C o u r t w a s in c re a s in g ly c o n c e rn e d 

w ith  e x c e sse s o f  d e m o c ra t ic p o l i t ic s a n d th e p o te n tia l 

fo r  a b u se s o f  in d iv id u a l e c o n o m ic f re e d o m s b y  m a­

jo r i ty  p o l i t ic s . In  th a t d a y , th e C o u r t w a s m a in ly c o n­

c e rn e d w ith  p ro te c t in g f re e a n d o p e n c o m p e ti t io n , 

w ith  g u a rd in g a g a in s t p o l i t ic a l a tte m p ts th a t so u g h t

A m e r ic a’ s p o p u la t io n g re w f ro m  6 0 m il l io n  in  1 8 9 0 to 9 2 m il l io n  in  1 9 1 0 , th a n k s p a r t ly to  a la rg e in f lu x  o f  im m ig ra n ts . T h e 

n a tio n b e c a m e in c re a s in g ly le ss ru ra l, w ith  u rb a n d w e lle rs o u tn u m b e r in g ru ra l A m e r ic a n s b y  1 9 2 0 . A b o v e is a C h ic a g o s tre e t 

sc e n e c irc a 1 9 1 0 .
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to in je c t fa v o r i t ism a n d a d v a n ta g e in to th e n a tu ra l 

e q u a l i ty o f  e c o n o m ic re la t io n s , a n d w ith  m a in ta in in g 

p u b l ic o rd e r a g a in s t th e in c re a s in g p u b l ic a g ita t io n 

th a t m a rk e d ra d ic a l p o l i t ic s a n d c o n f l ic ts b e tw e e n 

u n io n s a n d in d u s try .1 4 T h e se c o n c e rn s c a rr ie d in to  

th e P ro g re ss iv e E ra a n d w e re jo in e d b y  a c o n c e rn to  

p re se rv e th e e sse n tia l b a la n c e o f  fe d e ra l ism b y  

im p o s in g so m e l im its  o n th e re a c h o f  c o n g re ss io n a l 

p o w e r to  re g u la te a c tiv i t ie s ta k in g p la c e w ith in  th e 

s ta te s .

M u c h , th o u g h n o t a l l , o f  th e C o u r t’ s w o rk  f ro m  

th e e n d o f  th e n in e te e n th c e n tu ry th ro u g h th e P ro­

g re ss iv e e ra a n d in to  th e 1 9 2 0 s w a s f la t ly  re p u d ia te d 

b y  th e N e w  D e a l a n d th e c o n s ti tu t io n a l re v o lu t io n 

th a t a tte n d e d i t .  S in c e th e n , th e C o u r t’ s c o n s ti tu t io n a l 

e n te rp r ise o f  p ro te c t in g e c o n o m ic l ib e r ty , l im it in g  

s ta te a n d fe d e ra l re g u la to ry p o w e r o v e r th e w o rk p la c e , 

a n d p o l ic in g th e p e rc e iv e d e x c e sse s o f  la b o r u n io n s 

h a s b e e n se e n a s a c o lo ssa l m is ta k e .

T h e m o st e x tre m e c h a rg e le v e le d a g a in s t th e 

C o u r t is th a t i t  a c te d o u t o f  c la ss b ia s to b e n e f i t 

w e a lth y c a p ita l is ts a n d a u g m e n t th e p o w e r o f  e m­

p lo y e rs a g a in s t la b o r .1 5 A  m o re so p h is t ic a te d c r i t i ­

c ism , w h ic h h a s h a d b a c k in g f ro m  so m e in f lu e n tia l 

c r i t ic s , is th a t a m a jo r i ty o f  th e C o u r t w a s c o m m itte d 

to la isse z - fa ire p r in c ip le s , th a t is , to th e v ie w  th a t 

g o v e rn m e n t sh o u ld fo l lo w  a h a n d s -o f f p o l ic y  a n d le t 

th e m a rk e tp la c e ta k e i ts n a tu ra l c o u rse .1 6 S o m e c r i t­

ic s h a v e th o u g h t th a t th e Ju s tic e s w e re p e rsu a d e d b y 

c ru d e n o tio n s o f  S o c ia l D a rw in ism th a t, in  th e 

s tru g g le fo r  e c o n o m ic d o m in a tio n , th e b e s t o u tc o m e 

fo r  so c ie ty w a s a h a rsh n a tu ra l la w  o f  su rv iv a l o f  th e 

f i t te s t.1 7 O th e rs h a v e c o n te n d e d th a t th e C o u r t fa i le d 

to u n d e rs ta n d th a t in d u s tr ia l iz a t io n , e c o n o m ic 

d e p e n d e n c y , a n d c la ss c o n f l ic t re q u ire d b a s ic c h a n g e s 

in  c o n s ti tu t io n a l p r in c ip le s .1 8 A ll  th e se th e o r ie s h a v e 

to  a c c o u n t fo r  th e m a n y d e c is io n s in  w h ic h th e C o u r t 

c o u n te n a n c e d e c o n o m ic re g u la t io n a n d u p h e ld e f fo r ts 

to  p ro te c t th e h e a lth a n d sa fe ty o f  w o rk e rs . T h e y a lso 

h a v e to  a c c o u n t fo r  th e C o u r t’ s e n e rg ie s in  a n ti tru s t 

e n fo rc e m e n t.

W h a te v e r th e m e r its o f  th e se a n d o th e r c r i t ic ism s , 

i t  is u n d e n ia b le th a t th e C o u r t m a rc h e d d o w n d o c tr i­

n a l p a th s th a t p u t i t  in to u lt im a te ly fu t i le  a n d se lf - 

d e fe a tin g o p p o s it io n to  tw in  p o l i t ic a l m o v e m e n ts th a t 

c a m e to  d o m in a te th e tw e n tie th c e n tu ry . T h e f i rs t  o f  

th e se w a s th e d e te rm in a tio n o f  th e p o l i t ic a l b ra n c h e s 

to  b ro a d ly re g u la te w o rk in g c o n d it io n s , la b o r re la­

t io n s , a n d th e c o n d u c t o f  b u s in e ss . S e c o n d w a s th e 

m o m e n tu m to w a rd c e n tra l iz a t io n o f  su c h a u th o r i ty 

in  th e fe d e ra l g o v e rn m e n t.

I t  is a lso u n d e n ia b le th a t in  i ts o p p o s it io n to  th e

p o l i t ic a l b ra n c h e s , th e C o u r t’ s re l ie d o n c o n s t i tu t io n a l 

p r in c ip le s th a t w e re in  q u e s tio n—  la c k e d ro o ts in  e x­

p l ic i t  c o n s ti tu t io n a l d ire c t iv e s , se e m e d b l in d  to  m a r­

k e tp la c e re a l i t ie s , a n d o f fe re d n o f i rm  d o c tr in a l b a s is 

fo r  d is t in g u ish in g ju d ic ia l f ro m  le g is la t iv e q u e s tio n s .

B u t th e re w e re le g it im a te a n d p r in c ip le d c o n c e rn s 

th a t in fo rm e d th e C o u r t’ s e f fo r ts , e v e n in  th e m o st 

u n sa tis fa c to ry a n d th o ro u g h ly re p u d ia te d o f  i ts d e­

c is io n s . A n d  th e C o u r t h a d c o n s id e ra b le h is to r i­

c a l w a rra n t fo r  i ts e f fo r ts , i f  n o t in  th e a u th o r i ta­

t iv e te x t o f  th e C o n s ti tu t io n , th e n a t le a s t in  n in e­

te e n th c e n tu ry p o l i t ic a l th e o ry a n d a la rg e b o d y o f  

s ta te a n d fe d e ra l ju d ic ia l d e c is io n s . I t  w a s , o n th e 

w h o le , m o re th e C o u r t’ s fa i lu re to  c h a n g e re c e iv e d 

w isd o m a n d d o c tr in e d u r in g th e P ro g re ss iv e E ra , 

ra th e r th a n a n a g g re ss iv e s tr ik in g o u t in  n e w d ire c­

t io n s , th a t le d to th e d e b a c le o f  th e C o u r t’ s fu t i le  

re s is ta n c e to  th e N e w  D e a l.

In  a sse ss in g th e C o u r t’ s w o rk  in  th is p e r io d , w e  

m u st ta k e a c c o u n t o f  th e fa c t th a t th e C o u r t d id  n o t 

sp e a k w ith  o n e v o ic e . A  n u m b e r o f  th e m o s t s ig n if i­

c a n t d e c is io n s c a rr ie d b y  th e n a rro w e s t m a rg in s . A  

t ra d it io n o f  p o w e r fu l d isse n ts , m o stly b y  H o lm e s a n d 

B ra n d e is , c a m e to e n jo y u n q u e s tio n in g a u th o r i ty 

a m o n g P ro g re ss iv e p o l i t ic ia n s o f  b o th p a r t ie s , w ith in  

th e a c a d e m y , a n d a m o n g m u c h o f  th e e l i te o f  th e le g a l 

p ro fe ss io n . In  m a n y in s ta n c e s , th e m o st c o g e n t a n d 

e lo q u e n t c r i t ic ism s o f  th e C o u r t c a m e f ro m  w ith in  

i tse lf .

T h e C o u r t’ s d iv is io n s w e re re f le c te d in  a se c o n d 

w a y , a s w e ll . In  th e m o st s ig n if ic a n t a n d c o n tro v e r­

s ia l a re a s o f  th e C o u r t’ s re s is ta n c e to th e p o l i t ic a l 

b ra n c h e s , th e re w e re p a ra l le l l in e s o f  d e c is io n s th a t 

a f f irm e d le g is la t iv e a u th o r i ty . T h e C o u r t w a s b y  n o 

m e a n s c o n s is te n t in  i ts o p p o s it io n to  e c o n o m ic re g u­

la t io n a n d c o n g re ss io n a l p o w e r .

T h e la rg e n u m b e r o f  d e c is io n s a f f irm in g  su c h le g­

is la t iv e p o w e rs e n c o u ra g e d th e p o l i t ic a l b ra n c h e s to  

fu r th e r e x e rc ise s , a n d th is p a ra d o x ic a l ly d re w th e 

C o u r t d e e p e r in to  c o n f l ic t . I t  is in s tru c t iv e to  c o n­

t ra s t th e C o u r t’ s b a c k -a n d - fo r th p e r fo rm a n c e in  

th e f re e d o m o f  c o n tra c t a n d d u a l fe d e ra l ism c a se s 

w ith  th e W a rre n C o u r t’ s a tta c k o n ra c ia l d isc r im i­

n a t io n , w h e n th e C o u r t a g a in fo u n d i tse lf in  d e e p 

c o n f l ic t w ith  th e p o l i t ic a l b ra n c h e s in  m a n y o f  th e 

s ta te s , b u t w h e re th e C o u r t sp o k e w ith  o n e , c o n s is­

te n t v o ic e a n d w h e re C o n g re ss w a s n o t a rra y e d in  

o p p o s it io n .

T h e S u p re m e C o u r t th a t sp a n n e d th e tu rn o f  th e 

c e n tu ry w a s p re s id e d o v e r b y  C h ie f Ju s tic e M e lv i l le  

W . F u lle r , w h o se rv e d f ro m  1 8 8 8 to 1 9 1 0 . H e w a s 

n o t a s tro n g le a d e r . B u t th e C o u r t o v e r w h ic h h e
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p re s id e d in c lu d e d so m e o f  th e m o st p o w e r fu l f ig ­

u re s in  i ts h is to ry : Ju s tic e S te p h e n J . F ie ld , Ju s tic e 

H a r la n , Ju s tic e D a v id J . B re w e r , Ju s tic e R u fu s W . 

P e c k h a m , E d w a rd D o u g la ss W h ite , w h o w o u ld su c­

c e e d F u lle r a s C h ie f Ju s tic e , f ro m  1 9 1 0 to  1 9 2 1 , a n d 

th e g re a t ( th o u g h n o t a s y e t so re c o g n iz e d a t th e t im e ) 

O liv e r W e n d e ll H o lm e s , J r .1 9

T h e F u lle r C o u r t m e t th e a g ita t io n a n d p ro g re s­

s iv e re fo rm o f  th e d a y w ith  a se r ie s o f m o m e n to u s 

d e c is io n s th a t p ro te c te d b u s in e ss a n d c o n tra c t re la­

t io n s f ro m  le g is la t iv e in te r fe re n c e , th a t l im ite d  fe d­

e ra l p o w e r to  re a c h a c tiv i t ie s d e e m e d th e d o m a in o f  

th e s ta te s , a n d th a t c o u n te re d th e p o w e r o f  la b o r 

u n io n s .

In  te rm s o f  th e p o l i t ic s o f  th e 1 8 9 0 s , th e m o st 

s ig n if ic a n t o f  th e F u lle r C o u r t’ s d e c is io n s l im it in g  

g o v e rn m e n t p o w e r w a s th e 1 8 9 5 d e c is io n in  WVUTSRQPONMLKJIHGFEDCBAP o llock 

v . F arm ers’  L oan &  T rust C o.,20 w h ic h in v a l id a te d 

th e f i rs t  m o d e m fe d e ra l in c o m e ta x . T h e re p u d ia t io n 

o f  th is d e c is io n b e c a m e a m a jo r ra l ly in g c ry fo r  

W ill ia m  Je n n in g s B ry a n a n d th e D e m o c ra ts in  th e 

p re s id e n tia l c a m p a ig n s o f 1 8 9 6 a n d 1 9 0 0 .2 1 A n ­

t ip a th y to  th e C o u r t’ s d e c is io n w a s w id e sp re a d a n d 

b y 1 9 1 3 , th e S ix te e n th A m e n d m e n t, o v e rru l in g 

P o llock a n d p ro v id in g a c le a r c o n s ti tu t io n a l b a s is fo r  

th e in c o m e ta x , w a s a d o p te d w ith o u t m u c h c o n tro­

v e rsy o r  p a r t isa n w ra n g l in g . I t  w a s th e f i rs t  c o n s ti tu­

t io n a l a m e n d m e n t s in c e R e c o n s tru c t io n a n d o n e o f  

fo u r c o n s ti tu t io n a l a m e n d m e n ts p a sse d d u r in g th e 

P ro g re ss iv e E ra’ s e x tra o rd in a ry le v e l o f  p o l i t ic a l a c­

t iv ism . T h e o th e rs p ro v id e d fo r  th e d ire c t e le c t io n o f  

S e n a to rs , p ro h ib it io n , a n d— m o st im p o r ta n t—  

w o m e n’ s su f f ra g e . T h e C o n s ti tu t io n w a s in  f lu x  n o t 

o n ly  in  th e d e c is io n s o f  th e S u p re m e C o u r t.

In  te rm s o f  in s t i tu t io n a l d if f ic u lt ie s a n d lo n g e r- 

la s t in g p o l i t ic a l tu rb u le n c e , e v e n m o re p ro b le m a tic 

th a n th e in c o m e ta x c a se w e re th e F u lle r C o u r t’ s 

d e c is io n s p ro te c t in g f re e d o m o f  c o n tra c t a n d r ig h ts 

o f  p ro p e r ty f ro m  le g is la t iv e re g u la t io n . T h e e f fo r ts 

o f  th e C o u r t to  fa sh io n su b s ta n tiv e l im its  o n g o v e rn­

m e n t p o w e r o u t o f  th e b ro a d la n g u a g e o f  th e D u e 

P ro c e ss C la u se c a u se d c o n tin u in g c o n f l ic t w ith  th e 

p o l i t ic a l b ra n c h e s , c r i t ic ism  f ro m  th e p ro fe ss io n , a n d 

b it te r d iv is io n w ith in  th e C o u r t i tse lf . A n d , o f  c o u rse , 

so i t  re m a in s to d a y , a lth o u g h th e lo c u s o f  c o n tro v e rsy 

is n o lo n g e r f re e d o m o f  c o n tra c t o r p ro p e r ty r ig h ts , 

b u t ra th e r is su e s o f  se x u a l a u to n o m y a n d re p ro d u c­

t iv e f re e d o m .

T h e a p o g e e o f  f re e d o m o f  c o n tra c t w a s , o f  c o u rse , 

th e S u p re m e C o u r t’ s fa m o u s 1 9 0 5 d e c is io n in  

L ochner v. N ew Y ork. L ochner o w n s th e d u b io u s 

d is t in c t io n o f  b e in g th e m o st d isp a ra g e d d e c is io n in

th e e n tire h is to ry o f  th e S u p re m e C o u r t. In  m o st 

h is to r ic a l a n d c o n s ti tu t io n a l w rit in g  a n d te a c h in g s 

w ith  w h ic h I  a m  fa m il ia r , th e d e c is io n is la m p o o n e d , 

t re a te d n o t a s a fa i lu re o f  d o c tr in e b u t a s a n in s t i tu­

t io n a l a b e rra t io n , a c a se w h e re th e C o u r t k ic k e d o v e r 

th e t ra c e s— a n d d id  so m e th in g n o t o n ly w ro n g , b u t 

n o t e v e n re m o te ly ju d ic ia l . O p in io n s in c e th e 1 9 3 0 s 

is v ir tu a l ly  u n iv e rsa l th a t L ochner w a s a g ro ss u su r­

p a tio n o f  le g is la t iv e p re ro g a tiv e s , a d e c is io n th a t 

th re a te n e d th e v e ry le g it im a c y o f  ju d ic ia l re v ie w b y  

se tt in g th e C o u r t a g a in s t th e d e m o c ra t ic b ra n c h e s 

w ith o u t d o c tr in a l ju s t i f ic a t io n o r in s t i tu t io n a l c o m­

p e te n c e .

A g a in s t su c h w e ig h t o f  u n iv e rsa l c o n d e m n a tio n , 

i t  se e m s o n ly  fa ir  to  le t Ju s tic e R u fu s W . P e c k h a m , 

th e a u th o r o f  th e m a jo r i ty o p in io n , sp e a k fo r  h im ­

se lf . L ochner d e a lt w ith  a N e w  Y o rk  s ta tu te th a t p ro­

h ib ite d th e e m p lo y m e n t o f  b a k e ry e m p lo y e e s fo r  

m o re th a n te n h o u rs a d a y o r s ix ty h o u rs a w e e k . 

Ju s tic e P e c k h a m’ s o p in io n fo r  th e C o u r t w a s s tra ig h t­

fo rw a rd .

T h e s ta tu te n e c e ssa r i ly in te r fe re s w ith  th e 

r ig h t o f  c o n tra c t b e tw e e n th e e m p lo y e r a n d 

e m p lo y e e s . . . . T h e g e n e ra l r ig h t to  m a k e a 

c o n tra c t in  re la t io n to  h is b u s in e ss is p a r t o f  

th e l ib e r ty  o f  th e in d iv id u a l p ro te c te d b y  th e 

F o u r te e n th A m e n d m e n t. . . . T h e r ig h t to  p u r­

c h a se o r to se l l la b o r is p a r t o f  th e l ib e r ty  

p ro te c te d b y  th is a m e n d m e n t.. . 2 2

O n th e o th e r h a n d P e c k h a m re c o g n iz e d th e a u th o r­

i ty  o f  s ta te s to  re g u la te c o n tra c ts , “ so m e w h a t v a g u e ly 

te rm e d p o l ic e p o w e rs ,”  w h ic h “ re la te to th e sa fe ty , 

h e a lth , m o ra ls , a n d g e n e ra l w e lfa re o f  th e p u b l ic .” 2 3

B u t, h e w e n t o n , th e re m u st b e l im its to su c h 

p o w e r ; o th e rw ise , “ [ t ]h e F o u r te e n th A m e n d m e n t 

w o u ld h a v e n o e f f ic a c y a n d th e le g is la tu re s o f  th e 

s ta te s w o u ld h a v e u n b o u n d e d p o w e r .. . ,” 2 4 T h u s , th e 

q u e s tio n n e c e ssa r i ly a r ise s :

is th is a fa ir , re a so n a b le a n d a p p ro p r ia te e x­

e rc ise o f  th e p o l ic e p o w e r o f  th e S ta te , o r is i t  

a n u n re a so n a b le , u n n e c e ssa ry a n d a rb itra ry 

in te r fe re n c e w ith  th e r ig h t o f  th e in d iv id u a l 

to  h is p e rso n a l l ib e r ty  o r to  e n te r in to th o se 

c o n tra c ts in  re la t io n to  la b o r w h ic h m a y se e m 

to  h im  a p p ro p r ia te o r n e c e ssa ry fo r  th e su p­

p o r t o f  h im se lf a n d h is fa m ily ? .. . .

T h e q u e s tio n w h e th e r th is a c t is v a l id a s a 

la b o r la w , p u re a n d s im p le , m a y b e d ism isse d
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in  a fe w  w o rd s . T h e re is n o re a so n a b le g ro u n d 

fo r  in te r fe r in g w ith  th e l ib e r ty o f  p e rso n o r 

th e r ig h t o f  f re e c o n tra c t, b y  d e te rm in in g th e 

h o u rs o f  la b o r , in  th e o c c u p a tio n o f  a b a k e r . 

T h e re is n o c o n te n tio n th a t b a k e rs a s a c la ss 

a re n o t e q u a l in  in te l l ig e n c e a n d c a p a c ity to  

m e n in  o th e r t ra d e s o r m a n u a l o c c u p a tio n s , 

o r th a t th e y a re n o t a b le to  a sse r t th e ir r ig h ts 

a n d c a re fo r  th e m se lv e s w ith o u t th e p ro te c t­

in g a rm o f  th e S ta te , in te r fe r in g w ith  th e ir 

in d e p e n d e n c e o f  ju d g m e n t a n d o f  a c tio n . T h e y 

a re in  n o se n se w a rd s o f  th e S ta te . V ie w e d in  

th e l ig h t o f  a p u re ly la b o r la w , w ith  n o 

re fe re n c e w h a te v e r to  th e q u e s tio n o f  h e a lth 

w e th in k  th a t a la w  l ik e  th e o n e b e fo re u s in ­

v o lv e s n e ith e r th e sa fe ty , th e m o ra ls n o r th e 

w e lfa re o f  th e p u b l ic , a n d th a t th e in te re s t o f  

th e p u b l ic is n o t in  th e s l ig h te s t d e g re e a f­

fe c te d b y  su c h a n a c t. T h e la w  m u st b e u p h e ld , 

i f  a t a l l , a s a la w  p e r ta in in g to  th e h e a lth o f  

th e in d iv id u a l e n g a g e d in  th e o c c u p a tio n o f  a 

b a k e r .2 5

In  th is s im p le , d e c is iv e p a ra g ra p h , P e c k h a m a n d 

th e WVUTSRQPONMLKJIHGFEDCBAL ochner m a jo r i ty p u t th e S u p re m e C o u r t in to  f la t, 

u n e q u iv o c a l o p p o s it io n to  o n e o f  th e m o st p o w e r fu l 

im p e ra t iv e s o f  P ro g re ss iv e E ra p o l i t ic s .

O n  th e q u e s tio n w h e th e r th e N e w  Y o rk  la w  sh o u ld 

b e u p h e ld in  th e in te re s t o f  b a k e rs’  h e a lth , P e c k h a m 

c le a r ly re c o g n iz e d th e s ta te’ s p o w e r to re g u la te 

w o rk in g c o n d it io n s fo r le g it im a te h e a lth re a so n s . 

In d e e d , in  a p a r t o f  th e o p in io n o f te n o v e r lo o k e d , th e 

C o u r t u p h e ld re g u la t io n s in  th e N e w  Y o rk  la w  re­

q u ir in g in sp e c tio n s o f  b a k e r ie s , re q u ir in g p ro p e r 

w a sh ro o m s , d ra in a g e , p lu m b in g , a n d p a in t in g . B u t 

m a x im u m h o u rs re g u la t io n w e n t to o fa r :

T h e m e re a sse r t io n th a t th e su b je c t re la te s 

th o u g h b u t in  a re m o te d e g re e to  th e p u b l ic 

h e a lth d o e s n o t n e c e ssa r i ly re n d e r th e e n a c t­

m e n t v a l id . T h e a c t m u st h a v e a m o re d ire c t 

re la t io n , a s a m e a n s to a n e n d , a n d th e e n d 

i tse lf  m u st b e a p p ro p r ia te a n d le g it im a te , b e­

fo re a n a c t c a n b e h e ld to  b e v a l id  w h ic h in ­

te r fe re s w ith  th e g e n e ra l r ig h t o f  a n in d iv id u a l 

to  b e f re e in  h is p e rso n a n d in  h is p o w e r to  

c o n tra c t in  re la t io n to  h is o w n la b o r .. . .

I t  m ig h t b e sa fe ly a f f irm e d th a t a lm o s t a l l  o c­

c u p a tio n s m o re o r  le ss a f fe c t th e h e a lth . T h e re 

m u st b e m o re th a n th e m e re fa c t o f  th e 

p o ss ib le e x is te n c e o f  so m e sm a ll a m o u n t o f

u n h e a lth in e ss to  w a rra n t le g is la t iv e in te r fe r­

e n c e w ith  l ib e r ty . I t  is u n fo r tu n a te ly t ru e th a t 

la b o r , e v e n in  a n y d e p a r tm e n t, m a y p o ss ib ly 

c a rry w ith  i t  th e se e d s o f  u n h e a lth in e ss . B u t 

a re w e a l l , o n th a t a c c o u n t, a t th e m e rc y o f  

le g is la t iv e m a jo r i t ie s? .. ,2 6

P e c k h a m p la in ly  th o u g h t th a t a c c e p tin g a h e a lth 

ju s t i f ic a t io n in  L ochner w a s ta n ta m o u n t to a c c e p t­

in g u n l im ite d le g is la t iv e p o w e r o v e r e m p lo y m e n t 

c o n tra c ts , a n d e q u a l ly c le a r ly h e fo u n d th e n o tio n o f  

su c h u n l im ite d le g is la t iv e h e g e m o n y d e e p ly o b n o x­

io u s to  p r in c ip le s o f  c o n s ti tu t io n a l l ib e r ty . “ W e d o 

n o t b e l ie v e in  th e so u n d n e ss o f  th e v ie w s w h ic h u p­

h o ld th is la w . S ta tu te s .. . l im it in g  th e h o u rs in  w h ic h 

g ro w n a n d in te l l ig e n t m e n m a y la b o r to e a rn th e ir 

l iv in g , a re m e re m e d d le so m e in te r fe re n c e s w ith  th e 

r ig h ts o f  th e in d iv id u a l.” 2 7 P e c k h a m n o t o n ly  re je c te d 

th e c la im e d h e a lth ju s t i f ic a t io n , h e in s is te d i t  w a s a 

ru se :

I t is im p o ss ib le fo r  u s to  sh u t o u r e y e s to  th e 

fa c t th a t m a n y o f  th e la w s o f  th is c h a ra c te r , 

w h ile  p a sse d u n d e r w h a t is c la im e d to  b e th e 

p o l ic e p o w e r fo r  th e p u rp o se o f  p ro te c t in g th e 

p u b l ic h e a lth o r  w e lfa re , a re , in  re a l i ty , p a sse d 

f ro m  o th e r m o tiv e s .

I t  se e m s to u s th a t th e re a l o b je c t a n d p u r­

p o se w e re s im p ly to  re g u la te th e h o u rs o f  la­

b o r b e tw e e n th e m a ste r a n d h is e m p lo y e e s (a l l 

b e in g m e n , su i ju r is), in  a p r iv a te b u s in e ss , 

n o t d a n g e ro u s in  a n y d e g re e to  m o ra ls o r in  

a n y re a l a n d su b s ta n tia l d e g re e , to  th e h e a lth 

o f  th e e m p lo y e e s . U n d e r su c h c irc u m s ta n c e s 

th e f re e d o m o f  m a ste r a n d e m p lo y e e to  

c o n tra c t w ith  e a c h o th e r in  re la t io n to th e ir 

e m p lo y m e n t, a n d in  d e f in in g th e sa m e , c a n­

n o t b e p ro h ib ite d o r in te r fe re d w ith , w ith o u t 

v io la t in g th e F e d e ra l C o n s ti tu t io n .2 8

P e c k h a m w a s e n tire ly o p e n a n d c le a r in  h is 

a w a re n e ss th a t th e L ochner d o c tr in e w a s in  o p p o s i­

t io n  to  a g ro w in g t re n d o f  le g is la t io n : “ T h is in te r­

fe re n c e o n th e p a r t o f  th e le g is la tu re s o f  th e se v e ra l 

S ta te s w ith  th e o rd in a ry t ra d e s a n d o c c u p a tio n s o f  

th e p e o p le se e m s to  b e o n th e in c re a se .. . .” 2 9

I t  is w o rth n o tin g th a t th re e d isse n te rs a c c e p te d 

P e c k h a m’s s ta te m e n t o f  d o c tr in e , d if fe r in g  o n ly  o n 

th e q u e s tio n o f  w h e th e r th e h e a lth o f  w o rk e rs w a s 

in d e e d a le g it im a te ju s t i f ic a t io n fo r  th e N e w  Y o rk  

la w . Ju s tic e s H a r la n , W h ite , a n d D a y in s is te d th a t
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a m p le e v id e n c e e x is te d th a t w o rk in g c o n d it io n s fo r  

b a k e rs ra ise d se r io u s h e a lth c o n c e rn s ju s t i fy in g a 

c e i l in g o n h o u rs o f  w o rk : “ I t  m u st b e re m e m b e re d 

th a t th is s ta tu te d o e s n o t a p p ly to a l l k in d s o f  b u s i­

n e ss . I t  a p p l ie s o n ly  to w o rk  in  b a k e ry a n d c o n fe c­

t io n e ry e s ta b l ish m e n ts , in  w h ic h , a s a l l  k n o w , th e a ir 

c o n s ta n tly b re a th e d b y  w o rk m e n is n o t a s p u re a n d 

h e a lth fu l a s th a t to  b e fo u n d in  so m e o th e r e s ta b­

l ish m e n ts o r o u t o f  d o o rs .” 3 0 M o re o v e r , th e y 

a sse r te d th a t th e le g is la tu re’ s v ie w  m u st b e a c­

c e p te d b y th e C o u r t u n le ss “ p la in ly , p a lp a b ly , 

b e y o n d a l l q u e s tio n”  th e re w a s n o h e a lth ju s t i f ic a­

t io n  c o n c e iv a b le .3 1

H a r la n’ s d isse n t c lo se d w ith  a p re sc ie n t s ta te­

m e n t th a t th e WVUTSRQPONMLKJIHGFEDCBAL ochner d e c is io n “ w il l ,  in  m y  o p in io n , 

in v o lv e c o n se q u e n c e s o f  a fa r - re a c h in g a n d m isc h ie­

v o u s c h a ra c te r ; fo r  su c h a d e c is io n w o u ld se r io u s ly 

c r ip p le th e in h e re n t p o w e r o f  th e S ta te s to c a re fo r  

th e l iv e s , h e a lth a n d w e ll-b e in g o f  th e ir c it iz e n s .” 3 2

H o lm e s a lo n e o f fe re d a f la t re p u d ia t io n o f  b o th 

th e d o c tr in a l a n d in s t i tu t io n a l p re m ise s o f  a l l h is

B re th re n :

T h is c a se is d e c id e d u p o n a n e c o n o m ic th e o ry 

w h ic h a la rg e p a r t o f  th e c o u n try d o e s n o t 

e n te r ta in . I f  i t  w e re a q u e s tio n w h e th e r I  

a g re e d w ith  th a t th e o ry , I  sh o u ld d e s ire to  

s tu d y i t  fu r th e r a n d lo n g b e fo re m a k in g u p 

m y  m in d . B u t I  d o n o t c o n c e iv e th a t to  b e m y  

d u ty , b e c a u se I s tro n g ly b e l ie v e th a t m y  

a g re e m e n t o r d isa g re e m e n t h a s n o th in g to  d o 

w ith  th e r ig h t o f  a m a jo r i ty to e m b o d y th e ir 

o p in io n s in  la w .3 3

A fte r  re fe r r in g to  m a n y a n c ie n t a n d m o d e rn e x­

a m p le s o f  w e l l-a c c e p te d la w s w h ic h “ w e a s le g is­

la to rs m ig h t th in k a s in ju d ic io u s o r i f  y o u l ik e a s 

ty ra n n ic a l a s th is , a n d w h ic h e q u a l ly w ith  th is in te r­

fe re w ith  th e l ib e r ty  to  c o n tra c t,” 3 4 H o lm e s fo l lo w e d 

w ith  th e s la sh in g d ism issa l m o re o f te n q u o te d in  

P ro g re ss iv e E ra c r i t ic ism  o f  th e C o u r t th a n a n y o th e r : 

“ T h e F o u r te e n th A m e n d m e n t d o e s n o t e n a c t M r.

T h e P ro g re ss iv e E ra C o u r t re je c te d th e c o n s ti tu t io n a l le g it im a c y o f  le g is la t io n to a m e lio ra te u n e q u a l b a rg a in in g p o w e r , to  

p re v e n t e m p lo y e rs f ro m  im p o s in g h a rsh b u rd e n s o n la b o re rs , o r to  re g u la te w o rk in g c o n d it io n s in  th e in te re s t o f  b ro a d h u m a n i­

ta r ia n c o n c e rn s . A b o v e , S o c ia l is ts ra l l ie d in  U n io n S q u a re in  1 9 1 2 , c a l l in g fo r  im p ro v e d w o rk in g c o n d it io n s th ro u g h u n io n ism .
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H e rb e r t S p e n c e r’ s S o c ia l S ta tis t ic s .”  H e c o n tin u e d :

[a ] c o n s ti tu t io n is n o t in te n d e d to e m b o d y 

a p a r t ic u la r e c o n o m ic th e o ry , w h e th e r o f  

p a te rn a l ism a n d th e o rg a n ic re la t io n o f  th e 

c it iz e n to  th e S ta te o r o f  la isse z - fa ire . I t  is 

m a d e fo r p e o p le o f  fu n d a m e n ta l ly d if fe r ­

in g  v ie w s . . . .

E v e ry o p in io n te n d s to  b e c o m e a la w . I  th in k  

th a t th e w o rd l ib e r ty  in  th e F o u r te e n th A m e n d­

m e n t is p e rv e r te d w h e n i t  is h e ld to  p re v e n t 

th e n a tu ra l o u tc o m e o f  a d o m in a n t o p in io n , 

u n le ss i t  c a n b e sa id th a t a ra t io n a l a n d fa ir  

m a n n e c e ssa r i ly w o u ld a d m it th a t th e s ta tu te 

p ro p o se d w o u ld in f r in g e fu n d a m e n ta l p r in ­

c ip le s a s th e y h a v e b e e n u n d e rs to o d b y th e 

t ra d it io n s o f  o u r p e o p le a n d o u r la w . I t  d o e s 

n o t n e e d re se a rc h to sh o w th a t n o su c h 

sw e e p in g c o n d e m n a tio n c a n b e p a sse d u p o n 

th e s ta tu te b e fo re u s . A  re a so n a b le m a n m ig h t 

th in k i t  a p ro p e r m e a su re o n th e sc o re o f  

h e a lth . M e n w h o m I  c e r ta in ly c o u ld n o t 

p ro n o u n c e u n re a so n a b le w o u ld u p h o ld i t  a s 

a f i rs t in s ta l lm e n t o f  a g e n e ra l re g u la t io n o f  

th e h o u rs o f  w o rk .

T h e WVUTSRQPONMLKJIHGFEDCBAL ochner C o u r t w a s c o m m itte d to  th e p r in ­

c ip le th a t f re e d o m o f  c o n tra c t sh o u ld o n ly  b e l im ­

i te d in  th e in te re s t o f  h e a lth , sa fe ty , o r th e p re v e n­

t io n  o f  f ra u d , a n d th a t th e in te re s t m u st b e d ire c t a n d 

su b s ta n tia l . T h e m a jo r i ty re je c te d th e c o n s ti tu t io n a l 

le g it im a c y o f  le g is la t io n to a m e lio ra te u n e q u a l 

b a rg a in in g p o w e r , to  p re v e n t e m p lo y e rs f ro m  im p o s­

in g h a rsh b u rd e n s o n n e c e ss ito u s la b o re rs , o r to  

re g u la te w o rk in g c o n d it io n s in  th e in te re s t o f  b ro a d 

h u m a n ita r ia n o r so c ia l c o n c e rn s . B e y o n d th a t, th e 

L ochner m a jo r i ty w h o lly  re je c te d th e a rg u m e n t th a t 

o n ly  H o lm e s w a s w il l in g  to  e m b ra c e : th a t th e p o l i t i ­

c a l p ro c e ss is in e v ita b ly , a n d a p p ro p r ia te ly , a b o u t th e 

e f fo r ts o f  sp e c ia l in te re s ts to fa v o r th e ir c a u se s , to  

a c h ie v e th ro u g h le g is la t io n w h a t th e y c a n n o t in  th e 

m a rk e tp la c e , a n d to  re d is tr ib u te w e a lth a n d p o w e r to  

th e ir se lf ish a d v a n ta g e . T o  th e L ochner m a jo r i ty , th e 

fu n d a m e n ta l p r in c ip le o f  l ib e r ty  w a s to  p re v e n t le g­

is la t iv e in te r fe re n c e , e x c e p t fo r  sp e c if ic , n a rro w re g u­

la to ry p u rp o se s , w ith  a p re su m e d e q u a l i ty o f  l ib e r ty  

in  th e k e y re la t io n sh ip s o f  th e m a rk e tp la c e g o v e rn e d 

b y  p r iv a te c o n tra c t: w a g e s , p r ic e s , w o rk in g c o n d i­

t io n s , b u s in e ss e n try , th e re c ip ro c a l r ig h t to  q u it e m­

p lo y m e n t o r  b e f i re d , w h o sh o u ld b e h ire d a n d u n d e r 

w h a t c o n d it io n s , a n d so o n .

O th e r im p o r ta n t d e c is io n s d e f in e d th e l im its  a n d 

th e re a c h o f  th e f re e d o m o f  c o n tra c t re g im e . In  1 8 9 8 , 

H o lden v . H ardy36 u p h e ld m a x im u m h o u rs le g is la­

t io n  fo r  U ta h m in e w o rk e rs o n g ro u n d s th a t sa fe ty 

a n d h e a lth in  su c h a se tt in g w e re a p p ro p r ia te le g is la­

t iv e  c o n c e rn s . A n d  th re e y e a rs a f te r L ochner, in  1 9 0 8 , 

M uller v. O regon21 u p h e ld a s ta te m a x im u m h o u rs 

la w  fo r  w o m e n w o rk e rs , Ju s tic e B re w e r’ s o p in io n 

e m p h a s iz in g th a t “ w o m a n’ s p h y s ic a l s tru c tu re”  

p la c e d h e r “ a t a d isa d v a n ta g e in  th e s tru g g le fo r  

su b s is te n c e”  a n d th a t “ a s h e a lth y m o th e rs a re e s­

se n tia l to v ig o ro u s o f fsp r in g , th e p h y s ic a l w e ll­

b e in g o f  w o m a n b e c o m e s a n o b je c t o f  p u b l ic in ­

te re s t.” 3 7 T h u s d id a w il l in g n e ss to in d u lg e p a­

te rn a l is t ic le g is la t io n re sp e c tin g w o m e n p re v a i l o v e r 

f re e d o m o f  c o n tra c t.

T h e d e c is io n s o f  th e e n su in g tw o d e c a d e s sa w 

th e fu t i l i ty  o f  L ochner’s re fu sa l to c o u n te n a n c e a 

h e a lth ju s t i f ic a t io n fo r  m a x im u m h o u rs le g is la t io n , 

b u t th e o th e r p r in c ip le o f  L ochner— th a t le g is la t io n 

c o u ld n o t l im it  f re e d o m o f  c o n tra c t to re d re ss u n­

e q u a l b a rg a in in g p o w e r o r to  p ro m o te th e in te re s ts 

o f  o n e s id e o f  th e b a rg a in— re ta in e d i ts b ite . In  1 9 1 7 , 

in  B un ting v . O regon ,33 th e C o u r t u p h e ld a n O re g o n 

s ta tu te th a t se t te n h o u rs a s th e m a x im u m fo r  m a n u­

fa c tu r in g w o rk b u t p e rm itte d w o rk e rs to w o rk a n 

a d d it io n a l th re e h o u rs p ro v id e d th e y w e re p a id t im e - 

a n d -a -h a lf o f  th e ir re g u la r w a g e . In  su p p o r t o f  th e 

s ta tu te , F e lix  F ra n k fu r te r , w h o to o k o v e r th e c a se fo r  

B ra n d e is a f te r th e la t te r’ s C o u r t a p p o in tm e n t in  1 9 1 6 , 

p re se n te d a m o u n ta in o f  e v id e n c e a b o u t th e b a le fu l 

e f fe c ts o n h e a lth a n d sa fe ty o f  w o rk in g lo n g h o u rs , 

a n d h is so c io lo g ic a l a d v o c a c y w o n th e d a y . T h e 

o p in io n u p h o ld in g th e s ta tu te w a s w rit te n b y  Ju s tic e 

Jo se p h M c K e n n a , w h o tw e lv e y e a rs b e fo re h a d b e e n 

w ith  th e m a jo r i ty in  L ochner. T w o  Ju s tic e s a p p o in te d 

a f te r L ochner a n d M uller , W ill is  V a n D e v a n te r a n d 

M c R e y n o ld s , jo in e d C h ie f Ju s tic e W h ite in  d isse n t. 

T h e c o n s ti tu t io n a l i ty o f  h o u rs le g is la t io n w a s se tt le d .

B u t th e o th e r b ra n c h o f  L ochner re m a in e d v ita l . 

In  1 9 0 8 a n d 1 9 1 5 th e C o u r t s tru c k d o w n a fe d e ra l 

s ta tu te a n d a K a n sa s s ta tu te fo rb id d in g “ y e l lo w  d o g”  

c o n tra c ts , th a t is , c o n tra c ts th a t re q u ire d e m p lo y e e s 

n o t to  jo in  u n io n s . In  th e f i rs t o f  th e se d e c is io n s , 

A da ir v . U n ited Sta tes, Ju s tic e H a r la n , w h o h a d 

d isse n te d in  L ochner, w ro te fo r  th e C o u r t’ s m a jo r­

i ty :

i t  is n o t w ith in  th e fu n c t io n o f  g o v e rn m e n t

[ to ]  c o m p e l a n y p e rso n in  th e c o u rse o f  h is 

b u s in e ss [ to ]  re ta in th e p e rso n a l se rv ic e s o f  

a n o th e r . . . .T h e r ig h t o f  a p e rso n to se l l h is
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la b o r u p o n su c h te rm s a s h e d e e m s p ro p e r

[ is ]  th e sa m e a s th e r ig h t o f  th e p u rc h a se r o f  

la b o r to  p re sc r ib e th e c o n d it io n s . [T ]h e e m­

p lo y e r a n d th e e m p lo y e e h a v e e q u a l i ty o f  

r ig h t, a n d a n y le g is la t io n th a t d is tu rb s th a t 

e q u a l i ty is a n a rb itra ry in te r fe re n c e w ith  th e 

l ib e r ty  o f  c o n tra c t.3 9

In  th e se c o n d d e c is io n , WVUTSRQPONMLKJIHGFEDCBAC oppage v. K ansas, th e 

C o u r t a d d re sse d d ire c t ly th e a rg u m e n t o f  u n e q u a l b a r­

g a in in g p o w e r :

N o  d o u b t, w h e re v e r th e r ig h t o f  p r iv a te p ro p­

e r ty e x is ts , th e re m u st a n d w il l  b e in e q u a l i­

t ie s o f  fo r tu n e ; a n d th u s i t  n a tu ra l ly h a p p e n s 

th a t p a r t ie s n e g o tia t in g a b o u t a c o n tra c t a re 

n o t e q u a l ly u n h a m p e re d b y c irc u m s ta n c e s . 

T h is a p p l ie s to  a l l c o n tra c ts , a n d n o t m e re ly 

to  th a t b e tw e e n e m p lo y e r a n d e m p lo y e e . [ I ] t  

is f ro m  th e n a tu re o f  th in g s im p o ss ib le to  

u p h o ld f re e d o m o f  c o n tra c t a n d th e r ig h t o f  

p r iv a te p ro p e r ty w ith o u t a t th e sa m e t im e re c­

o g n iz in g a s le g it im a te th o se in e q u a l i t ie s o f  

fo r tu n e th a t a re th e n e c e ssa ry re su lt o f  th e 

e x e rc ise o f  th o se r ig h ts .4 0

T h e v ic to ry  o f  so c io lo g ic a l ju r isp ru d e n c e in  su s­

ta in in g h o u rs le g is la t io n d id  n o t e x te n d to  le g is la t iv e 

e f fo r ts to  re g u la te w a g e s . In  1 9 2 3 , th e C o u r t in  A dkins 

v. C h ild ren’s H osp ita l s tru c k d o w n th e s ta tu te p re­

sc r ib in g m in im u m w a g e s fo r  w o m e n w o rk e rs , w ith  

th e m a jo r i ty , in  a n o p in io n b y  Ju s tic e G e o rg e S u th­

e r la n d , e m p h a s iz in g th a t f re e d o m o f  c o n tra c t w a s “ th e 

g e n e ra l ru le , a n d re s tra in t th e e x c e p tio n .” 4 1 N o tin g 

th e p a ssa g e o f  th e N in e te e n th A m e n d m e n t s in c e 

M uller , Ju s tic e S u th e r la n d e m p h a s iz e d th a t l ib e r ty  

o f  c o n tra c t w a s n o t le ss fo r  w o m e n th a n fo r m e n . 

T a f t, E d w a rd T . S a n fo rd , a n d H o lm e s d isse n te d , w h ile 

B ra n d e is re c u se d h im se lf . B y  th is t im e , P re s id e n t 

W a rre n G . H a rd in g’s a p p o in tm e n ts o f  S u th e r la n d a n d 

P ie rc e B u tle r , b o th u n y ie ld in g e x p o n e n ts o f  la isse z - 

fa ire c o n se rv a tism , h a d f i rm e d u p th e C o u r t’ s c o m­

m itm e n t to  f re e d o m o f  c o n tra c t.4 2

S im ila r re a so n in g le d th e C o u r t to s tr ik e d o w n 

m o st le g is la t iv e e f fo r ts to  re g u la te th e p r ic e o f  g o o d s 

o r se rv ic e s . A s a ty p ic a l d e c is io n {W illiam s v . Stan­

dard O il  C o.) p u t i t :

[A ]  s ta te le g is la tu re is w ith o u t c o n s ti tu t io n a l 

p o w e r to  f ix  p r ic e s a t w h ic h  c o m m o d it ie s m a y 

b e so ld , se rv ic e s re n d e re d , o r p ro p e r ty u se d , 

u n le ss th e b u s in e ss o r p ro p e r ty in v o lv e d is

a f fe c te d w ith  a p u b l ic in te re s t.. . ,4 3

T h is m e a n t th a t p r ic e re g u la t io n c o u ld o n ly  re a c h 

a n a rro w c la ss o f  b u s in e sse s t ra d it io n a l ly su b je c t to  

re g u la t io n , su c h a s p u b l ic u ti l i t ie s . L e g is la t iv e b a rr i­

e rs to  b u s in e ss e n try o r th e c o n fe r ra l o f  le g is la t iv e 

m o n o p o lie s a lso w e re u su a l ly in v a l id a te d .

T a k e n to g e th e r , th e f re e d o m o f  c o n tra c t d e c is io n s 

o f  th e f i rs t  th re e d e c a d e s o f  th is c e n tu ry e n c o u n te re d 

a fo rm id a b le a n d g ro w in g a rra y o f  p o l i t ic a l a n d p ro­

fe ss io n a l c r i t ic ism . In  th e 18 9 0 s , W ill ia m  Je n n in g s 

B ry a n a n d th e D e m o c ra ts h a d e x c o r ia te d th e in c o m e 

ta x d e c is io n a n d “ g o v e rn m e n t b y  in ju n c t io n ,”  a s th e y 

te rm e d th e C o u r t’ s e x c e ss iv e u se o f  in ju n c t io n to  

b re a k s tr ik e s a n d h a ra ss la b o r u n io n s . I t  w a s n a tu ra l 

fo r  ra d ic a ls a n d p o p u l is ts to se e th e se d e c is io n s a s 

so l ic i to u s to e m p lo y e rs a n d h o s ti le to w o rk e rs , 

u n io n s , a n d th e p o o r . A n d  a s th e S u p re m e C o u r t in  

L ochner jo in e d th e la rg e n u m b e r o f  s ta te c o u r ts th a t 

h a d s tru c k d o w n le g is la t io n re g u la t in g th e w o rk p la c e , 

th e C o u r t i tse lf b e c a m e th e c e n te rp ie c e o f  c r i t ic ism  

o f  la isse z - fa ire p r in c ip le s a n d S o c ia l D a rw in ism . 

S o m e c r i t ic s w e n t so fa r a s to c h a rg e th e Ju s tic e s 

w ith  b e in g th e se lf -c o n sc io u s p ro te c t io n o f  b ig  b u s i­

n e ss , p ro p e r ty r ig h ts , a n d v e s te d in te re s ts . I t  w a s 

c la im e d th a t th e Ju s tic e s w e re m a in ly c o rp o ra te 

la w y e rs w h o re a d in to  th e C o n s ti tu t io n la isse z - fa ire 

c o n c e p tio n s d ra w n f ro m  c la ss b ia s a n d se lf - in te re s t.4 4 

T h is c r i t ic ism  t ie d in to  m u c h la rg e r te n d e n c ie s in  h is­

to r ic a l in te rp re ta t io n a n d le g a l th e o ry . In  1 9 1 3 , 

C h a r le s B e a rd p u b l ish e d h is in f lu e n tia l LKJIHGFEDCBAA n  E c o n o m ic 

I n t e r p r e ta t io n  o f  t h e  C o n s t i t u t io n  o f  t h e  U n i t e d  

S ta te s , w h ic h to o k th e ra d ic a l p o s it io n th a t th e C o n­

s t i tu t io n i tse lf w a s th e w o rk o f  p ro p e r t ie d c la sse s 

a im in g to  p ro te c t th e ir m a te r ia l in te re s ts a g a in s t th e 

p o l i t ic a l p o w e r o f  th e h a v e -n o ts . A t  th e sa m e t im e , 

th e c o n c e p ts o f  le g a l re a l ism w e re ta k in g h o ld in  

in f lu e n tia l se g m e n ts o f  th e a c a d e m y . T h e re a l is ts 

in s is te d th a t re su lts w e re a l l  th a t m a tte re d , th a t le g a l 

d o c tr in e s w e re p l ia b le , i f  n o t e m p ty , fo rm u la t io n s 

d e s ig n e d to d isg u ise n a k e d p o l ic y p re fe re n c e s b e­

h in d a fa c a d e o f  n e u tra l-so u n d in g rh e to r ic . A  ty p ic a l 

e x p re ss io n o f  th is ty p e o f  c r i t ic ism  c a m e f ro m  a fe d - 

u p T h o m a s R e e d P o w e ll a f te r th e A dkins d e c is io n in  

1 9 2 3 s tru c k d o w n th e w o m e n’ s m in im u m w a g e : 

“ [M j in im u m  w a g e le g is la t io n is n o w  u n c o n s ti tu­

t io n a l, b e c a u se i t  c h a n c e d . . . to c o m e b e fo re a 

p a r t ic u la r S u p re m e C o u r t b e n c h . . . L ite ra ry in te r­

p re ta t io n o f  th e C o n s ti tu t io n h a s n o th in g w h a te v e r 

to  d o w ith  i t . . . .”  T h e d e c is io n , h e in s is te d , re s te d 

o n n o th in g m o re th a n th e in d iv id u a l Ju s tic e’ s “ p e r­

so n a l v ie w s o f  d e s ira b le g o v e rn m e n ta l p o l ic y .” 4 5
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L e ss ra d ic a l th a n th e re a l is ts , b u t s t i l l  e x tre m e ly 

d a m a g in g to th e a u th o r i ty o f  th e Ju s tic e s , w a s a 

c h o ru s o f  c r i t ic s w h o c h a rg e d th e C o u r t w ith  b l in d­

n e ss to fa c tu a l re a l i t ie s o f  th e e m e rg in g in d u s tr ia l 

e c o n o m y a n d to  th e v u ln e ra b i l i ty a n d d e p e n d e n c y o f  

w o rk e rs . R o sc o e P o u n d’ s c a l l fo r “ so c io lo g ic a l ju ­

r isp ru d e n c e”  a n d F e lix  F ra n k fu r te r’ s e m p h a s is o n th e 

n e e d fo r  “ re a l ism”  in  c o n s ti tu t io n a l la w  a d m o n ish e d 

ju d g e s to su p p la n t th e ir c u s to m a ry , in h e r i te d a s­

su m p tio n s w ith  a c tu a l in v e s t ig a t io n o f  m o d e rn in ­

d u s tr ia l c o n d it io n s . A s P o u n d sa w i t ,  ju d g e s w e re 

w e d d e d to  th e “ u tte r ly h o l lo w ”  fa l la c y th a t e m p lo y­

e rs a n d e m p lo y e e s e n jo y e d e q u a l i ty o f  c o n tra c tu a l 

r ig h ts b e c a u se th e y re l ie d o n a “ m e c h a n ic a l ju r is­

p ru d e n c e”  o f  lo g ic a l c o n c e p tio n ro o te d in  th e n a tu­

ra l la w  n o tio n s o f  th e e ig h te e n th c e n tu ry . H e u rg e d 

ju d g e s to  in fo rm  th e ir a c a d e m ic th e o r ie s o f  e q u a l i ty 

w ith  k n o w le d g e o f  p ra c t ic a l c o n d it io n s o f  in e q u a l i ty . 

P o u n d e x p re ss ly d e n ie d th e re a l is ts’  c la im  th a t ju d g e s 

s im p ly p ro je c t th e ir b ia se s in to th e la w  (“ [W jh e n a 

d o c tr in e is a n n o u n c e d w ith  e q u a l v ig o r a n d h e ld w ith  

e q u a l te n a c ity b y  c o u r ts o f  P e n n sy lv a n ia a n d o f  A r ­

k a n sa s , o f  N e w  Y o rk  a n d C a li fo rn ia , o f  I l l in o is  a n d 

o f  W e st V irg in ia , o f  M a ssa c h u se tts a n d o f  M isso u r i , 

w e m a y n o t d isp o se o f  i t  so re a d i ly” ) . In s te a d , th e y 

w e re ro o te d in  “ a n in d iv id u a l is t c o n c e p tio n o f  ju s t ic e 

w h ic h e x a g g e ra te s p r iv a te r ig h t a t th e e x p e n se o f  

p u b l ic r ig h t.” 4 6

T h a t O liv e r W e n d e ll H o lm e s , J r ., sh o u ld h a v e 

e m e rg e d a s th e c h a m p io n o f  th e se p ro g re ss iv e c r i t­

P e rh a p s th e w o rs t c o n se q u e n c e 

o f  in d u s tr ia l iz a t io n w a s th e r ise 

o f  c h i ld  la b o r . In  1 9 0 0 , o n e c h i ld  

in  s ix  b e tw e e n th e a g e s o f  te n 

a n d s ix te e n w a s a fu l l - t im e  

w o rk e r . D e sp ite p ro g re ss iv e 

re fo rm s , th e n u m b e r o f  c h i ld  

w o rk e rs h a d in c re a se d b y  1 9 1 0 , 

p a r t ic u la r ly in  th e S o u th . T h e 

S u p re m e C o u r t p la y e d a 

su p p o r t in g ro le in  m o v in g th e 

fo c u s o f  c h i ld  la b o r re fo rm to  

C o n g re ss .
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ic s o f  th e C o u r t’ s f re e d o m o f  c o n tra c t d e c is io n s su re ly 

ra n k s a s o n e o f  th e g re a te s t i ro n ie s in  o u r c o n s ti tu­

t io n a l h is to ry . H o lm e s re g a rd e d m o st P ro g re ss iv e E ra 

e c o n o m ic le g is la t io n a s h e d id  th e a n ti tru s t la w s ( “ a 

h u m b u g fo u n d e d u p o n e c o n o m ic ig n o ra n c e a n d 

in c o m p e te n c e” ) ,4 7 a s s im p ly a fu t i le e f fo r t to re­

d re ss in e v ita b le in e q u a l i t ie s a n d h a rd sh ip s in  th e 

s tru g g le fo r  e x is te n c e .4 8 H e h a d n o in te re s t in  a n d 

l i t t le  p a tie n c e w ith  in v e s t ig a t io n o f  th e e m p ir ic a l re­

a l i t ie s o f  th e in d u s tr ia l w o rk p la c e . “ I  h a te fa c ts”  w a s 

o n e o f  h is o f t- re p e a te d q u ip s in  re sp o n se to th e 

e a rn e s t e f fo r ts o f  B ra n d e is a n d F ra n k fu r te r to  le a d 

h im  in to  th e e n l ig h te n m e n t o f  so c io lo g ic a l ju r isp ru­

d e n c e . H o lm e s o f fe re d n e ith e r a fa c tu a l n o r d o c tr in a l 

c r i t iq u e o f  th e f re e d o m o f  c o n tra c t d e c is io n s . H is 

p o s it io n w a s m o re fu n d a m e n ta l. P o li t ic s w a s s im p ly 

th e s tru g g le a m o n g c o n te n d in g in te re s ts fo r se lf­

a d v a n ta g e a n d d o m in a n c e , a n d c o u r ts h a d n o b u s in e ss 

im p o s in g su b s ta n tiv e l im its o n p o l i t ic a l o u tc o m e s . 

N o tio n s o f  fa irn e ss , n e u tra l i ty , a n d e q u a l i ty w e re , to  

H o lm e s , b e s id e th e p o in t.4 9 H o lm e s’  e x tra o rd in a ry 

c r i t ic a l p o w e rs , h is u n c a n n y a b i l i ty  to d is t i l l c o m­

p le x a rg u m e n ts in  a p h ra se , a n d h is in s t i tu t io n a l 

p o s tu re o f  ju d ic ia l a b n e g a tio n le f t  h im  b o th a lo n e o n 

th e C o u r t a n d th e h e ro o f  P ro g re ss iv e s o u ts id e .

T h e  C h i l d  L a b o r  D e c i s i o n  
a n d  D u a l  F e d e r a l i s m :

A n o t h e r  P a t h  t o  R e p u d i a t i o n

O f  a l l  th e h a rd sh ip s th a t m a rk e d th e in d u s tr ia l 

re v o lu t io n in  A m e r ic a , th e d is lo c a tio n o f  th e 

a g ra r ia n e c o n o m y , a n d th e m a ss in g o f  im m ig ra n ts 

a n d ru ra l-b o rn A m e r ic a n s in  n e w u rb a n c e n te rs , 

n o n e m o re c le a r ly c h a l le n g e d h u m a n ita r ia n v a lu e s 

th a n c h i ld la b o r . T h e sp re a d o f  th e fa c to ry sy s te m , 

w ith  i ts re l ia n c e o n s im p le , re p e ti t iv e p ro c e sse s , th e 

a ttra c t io n o f  c h e a p la b o r , a n d th e p o v e r ty o f  m a n y 

fa m il ie s sw e p t h u g e n u m b e rs o f  c h i ld re n in to e m­

p lo y m e n t in  th e m il ls  a n d fa c to r ie s o f  A m e r ic a .5 0

In  1 9 0 0 , o n e c h i ld  in  s ix  b e tw e e n th e a g e s o f  te n 

a n d s ix te e n w a s a fu l l - t im e  w o rk e r—  1 ,7 5 0 ,0 0 0 in  

a l l . B y  1 9 1 0 , a f te r a d e c a d e o f  p ro g re ss iv e a g ita t io n 

a n d re fo rm  a im e d a t c h i ld  la b o r a t th e s ta te le v e l, th e 

n u m b e r h a d a c tu a l ly in c re a se d to  2  m il l io n .  A lth o u g h 

c h i ld  la b o r w a s c o m m o n in  th e N o rth a f te r th e C iv i l  

W a r, re fo rm e rs h a d su c c e e d e d b y 1 9 0 0 in  e n a c tin g 

c h i ld  la b o r re g u la t io n s in  m o st o f  th e n o r th e rn s ta te s . 

T h e S o u th , h o w e v e r , w a s in  th is , a s in  so m a n y o th e r 

re sp e c ts , a n o th e r m a tte r .

T h e C iv i l  W a r, w h ic h h a d a c c e le ra te d in d u s tr ia l 

e x p a n s io n in  th e N o rth , le f t th e S o u th in  ru in s , a n d

th e e f fo r t to b u i ld n e w e c o n o m ic fo u n d a tio n s w a s 

p u rsu e d th e re in  a n a tm o sp h e re o f  d e sp e ra t io n a n d 

sa c r i f ic e th a t w a s e x tre m e ly u n fr ie n d ly to  la b o r re g u­

la t io n s . C h ild la b o r w a s o n e o f  th e fo u n d a tio n e le­

m e n ts o f  th e N e w S o u th . I t w a s , a s C . V a n n 

W o o d w a rd p u t i t ,  “ a n e n tre n c h e d in te re s t, a g ro w in g 

e v i l th a t h a d b e c o m e a n o rm a l fe a tu re o f  th e te x t i le 

in d u s try a n d th e fo u n d a tio n o f  fo r tu n e s .”  A s 

W o o d w a rd p o in te d o u t: “ in  1 9 0 0 , th re e o u t o f  te n 

w o rk e rs in  th e m il ls  o f  th e S o u th w e re c h i ld re n u n­

d e r s ix te e n .”  M o re th a n h a lf  o f  th e se w e re c h i ld re n 

b e tw e e n te n a n d th ir te e n . T h e re w e re q u ite a fe w  

u n d e r te n w h o w e re n o t e v e n c o u n te d . T h e e c o n o m ic 

s ta k e s w e re v a s t. O n e p re s id e n t o f  th e A m e r ic a n 

C o tto n M a n u fa c tu re r’ s A sso c ia t io n e s tim a te d th a t 

a d o p tio n o f  a n a g e l im it  o f  fo u r te e n w o u ld c lo se e v­

e ry m il l  in  N o rth C a ro l in a b e c a u se se v e n ty - f iv e p e r­

c e n t o f  th e sp in n e rs in  th a t s ta te w e re fo u r te e n o r 

y o u n g e r .5 1

T h e a b o l i t io n o f  c h i ld  la b o r w a s th e c e n tra l h u­

m a n ita r ia n a n d m o ra l im p u lse o f  th e P ro g re ss iv e E ra , 

a s w id e ly e n d o rse d a s a n ti tru s t in  th e s tru c tu ra l 

e c o n o m ic re a lm . A lth o u g h m o st o f  th e s ta te s 

s tre n g th e n e d th e ir c h i ld la b o r la w s d u r in g th is p e­

r io d , se v e ra l so u th e rn s ta te s h e ld b a c k , a n d th e c o m­

p e ti t iv e a d v a n ta g e o f  th e se s ta te s in  in te rs ta te c o m­

m e rc e w a s w id e ly  p e rc e iv e d to  b e b o th a n in ju s t ic e 

a n d a re ta rd in g in f lu e n c e o n fu r th e r p ro g re ss iv e re­

fo rm . A s P ro g re ss iv e s d ig e s te d th e a la rm in g re v e la­

t io n  o f  th e 1 9 1 0 c e n su s th a t c h i ld  la b o r h a d a c tu a l ly 

g ro w n b e tw e e n 1 9 0 0 a n d 1 9 1 0 , a n d a s W o o d ro w 

W ilso n ’ s v ic to ry  in  th e p re s id e n tia l e le c t io n o f  1 9 1 2 

g a v e n e w  im p e tu s to  P ro g re ss iv e im p u lse s , th e m o v e­

m e n t to  d e a l w ith  c h i ld  la b o r b e c a m e a ra l ly in g  c ry  

in  C o n g re ss .

T h e S u p re m e C o u r t p la y e d a su p p o r t in g ro le in  

m o v in g th e fo c u s o f  c h i ld  la b o r re fo rm  to  C o n g re ss . 

F o r in  a se r ie s o f  im p o r ta n t d e c is io n s th e C o u r t h a d 

u p h e ld c o n g re ss io n a l p o w e r to  re g u la te o r p ro h ib it 

th e p a ssa g e in  in te rs ta te c o m m e rc e o f  v a r io u s th in g s 

o r a c tiv i t ie s C o n g re ss d e e m e d n o x io u s , e v e n w h e re 

th e o b v io u s le g is la t iv e p u rp o se w a s to  c o n tro l lo c a l 

a c tiv i ty . In  1 9 0 3 , in  WVUTSRQPONMLKJIHGFEDCBAC ham p ion v . A m es, th e C o u r t 

u p h e ld a fe d e ra l s ta tu te b a rr in g lo t te ry t ic k e ts 

f ro m  in te rs ta te c o m m e rc e , re fe r r in g to lo t te r ie s 

a s a “ p e s ti le n c e”  a n d n o tin g th a t a s ta te’ s c a p a c­

i ty  to p ro h ib it lo t te r ie s c o u ld b e u n d e rm in e d b y  

th e p e rm iss iv e n e ss o f  n e ig h b o r in g s ta te s . “ W e sh o u ld 

h e s ita te lo n g ,”  w ro te Ju s tic e H a r la n fo r  th e C o u r t, 

“ b e fo re a d ju d g in g th a t a n e v i l o f  su c h a p p a l l in g 

c h a ra c te r , c a rr ie d o n  th ro u g h in te rs ta te c o m m e rc e , 

c a n n o t b e m e t a n d c ru sh e d b y  th e o n ly  p o w e r c o m -
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p e te n t to  th a t e n d .” 5 2 WVUTSRQPONMLKJIHGFEDCBAC ham p ion w a s d e c id e d 5 -4 . 

C h ie f Ju s tic e F u lle r fo r  th e d isse n te rs so u n d e d th e 

a la rm th a t w o u ld h a u n t fe d e ra l ism -m in d e d Ju s tic e s 

fo r  th e n e x t fo r ty  y e a rs : “ [T h e d e c is io n ] is a lo n g 

s te p in  th e d ire c t io n o f  w ip in g  o u t a l l  t ra c e s o f  s ta te 

l in e s , a n d th e c re a tio n o f  a c e n tra l iz e d g o v e rn m e n t.” 5 3

In  1 9 1 1 , in  H ipo lite E gg C o. v. U n ited Sta tes,5*  

th e C o u r t u p h e ld th e P u re F o o d a n d D ru g  A c t  o f  1 9 0 6 , 

o n e o f  th e s ig n a l le g is la t iv e a c h ie v e m e n ts o f  th e P ro­

g re ss iv e E ra , w h ic h re g u la te d a d u lte ra te d a n d 

h a rm fu l fo o d a n d d ru g s sh ip p e d in  in te rs ta te c o m­

m e rc e , w h e th e r o r n o t th e m a te r ia l h a d c o m e to  re s t 

in  th e s ta te o f  d e s tin a t io n . “ I l l ic i t  a r t ic le s”  th a t t ra v­

e le d in  in te rs ta te c o m m e rc e w e re su b je c t to  fe d e ra l 

c o n tro l, a u n a n im o u s C o u r t h e ld , a lth o u g h th e o p in­

io n  w a s a lto g e th e r v a g u e o n w h a t c o u n te d a s a n “ i l ­

l ic i t  a r t ic le .”  T h e n in  1 9 1 3 , th e C o u r t in  H oke v. 

U n ited Sta tes55 u p h e ld th e M a n n A c t, a n o th e r e x­

a m p le o f  P ro g re ss iv e m o ra l is t ic a n d h u m a n ita r ia n 

c o n c e rn , w h ic h p u n ish e d th e t ra n sp o r ta t io n in  in te r­

s ta te c o m m e rc e o f  w o m e n “ fo r  th e p u rp o se o f  p ro s­

t i tu t io n o r d e b a u c h e ry , o r fo r a n y o th e r im m o ra l 

p u rp o se .”

H oke re so lv e d d o u b ts in  th e m in d s o f  re fo rm e rs 

a b o u t th e c o n s ti tu t io n a l i ty o f  fe d e ra l so c ia l le g is la­

t io n , a n d in d e e d th e d e c is io n m a rk e d a tu rn in g p o in t 

in  th e P ro g re ss iv e E ra , c a u s in g th e le a d e rs o f  v a r i­

o u s so c ia l ju s t ic e m o v e m e n ts to  tu rn th e ir e f fo r ts to  

C o n g re ss .

In  th e 1 9 1 6 p re s id e n tia l e le c t io n , b o th p a r ty p la t­

fo rm s , a n d b o th c a n d id a te s— W o o d ro w W ilso n a n d 

C h a r le s E v a n s H u g h e s— c a l le d fo r s tro n g fe d e ra l 

le g is la t io n to e n d c h i ld la b o r . T h e re su lt w a s th e 

K e a tin g -O w e n L a w , p a sse d o v e rw h e lm in g ly b y  C o n­

g re ss in  th e su m m e r o f  1 9 1 6 , w ith  o n ly c o n g re ss­

m e n f ro m  fo u r so u th e rn s ta te s a rra y e d a g a in s t i t . I t  

w a s s ig n e d b y P re s id e n t W ilso n , a s h e sa id , “ w ith  

re a l e m o tio n . . . . b e c a u se I  k n o w , h o w lo n g th e 

s tru g g le h a s b e e n to se c u re le g is la t io n o f  th is so r t 

a n d w h a t i t  is g o in g to m e a n to th e h e a lth a n d th e 

v ig o r o f  th e c o u n try , a n d a lso th e h a p p in e ss o f  th o se 

w h o m  i t  a f fe c ts .” 5 6 T h e la w  p ro h ib ite d th e sh ip m e n t 

in  in te rs ta te c o m m e rc e o f  th e p ro d u c ts o f  m in e s 

w h e re p e rso n s s ix te e n y e a rs o ld o r y o u n g e r h a d 

w o rk e d , a n d o f  a l l  o th e r fa c to r ie s w h e re p e rso n s fo u r­

te e n a n d u n d e r h a d b e e n e m p lo y e d o r w h e re c h i l­

d re n b e tw e e n fo u r te e n a n d s ix te e n h a d w o rk e d lo n g e r 

th a n e ig h t h o u rs a d a y .

T h e C h ild L a b o r A c t w a s in  m a n y re sp e c ts th e 

h ig h p o in t o f  th e P ro g re ss iv e E ra . N o le g is la t io n 

e v o k e d m o re w id e sp re a d p u b l ic a p p ro v a l, e n g a g e d 

m o re o f  th e v a r io u s e le m e n ts o f  p ro g re ss iv ism , e n­

jo y e d b ro a d e r b ip a r t isa n su p p o r t, h a rm o n iz e d m o re 

w ith  e x is t in g s ta te le g is la t io n fo r  th e sa m e p u rp o se s , 

o r m o re c le a r ly re f le c te d th e n e e d fo r  fe d e ra l a c tio n 

b e c a u se o f  th e e f fe c ts o f  in te rs ta te c o m p e ti t io n .

A n d  i t  w a s th is e n a c tm e n t th a t th e S u p re m e C o u r t 

fo u n d u n c o n s ti tu t io n a l in  H am m er v . D agenhart in  

1 9 1 8 .5 7 Ju s tic e W ill ia m  R . D a y , a T h e o d o re 

R o o se v e lt a p p o in te e , sp o k e fo r a b a re m a jo r i ty o f  

f iv e in  c o n c lu d in g th a t C o n g re ss h a d n o p o w e r 

th ro u g h th e C o m m e rc e C la u se to  re g u la te “ m a tte rs 

e n tru s te d to lo c a l a u th o r i ty .”  T h e e a r l ie r d e c is io n s 

w e re sa id to b e d if fe re n t b e c a u se in  e a c h o f  th e m 

“ th e u se o f  in te rs ta te t ra n sp o r ta t io n w a s n e c e ssa ry 

to  th e a c c o m p lish m e n t o f  h a rm fu l re su lts .”  T h e C h ild  

L a b o r la w , b y  c o n tra s t, “ a im s to  s ta n d a rd iz e th e a g e s 

a t w h ic h c h i ld re n m a y b e e m p lo y e d in  m in in g a n d 

m a n u fa c tu r in g w ith in  th e s ta te s . T h e g o o d s sh ip p e d 

a re o f  th e m se lv e s h a rm le ss .” 5 8 D a y c o n c lu d e d w ith  

a d ire c t e c h o o f  F u lle r’ s d isse n t in  C ham p ion '.

I f  C o n g re ss c a n th u s re g u la te m a tte rs e n­

t ru s te d to  lo c a l a u th o r i ty b y  p ro h ib it io n o f  th e 

m o v e m e n t o f  c o m m o d it ie s in  in te rs ta te c o m­

m e rc e , a l l f re e d o m o f  c o m m e rc e w il l  b e a t 

a n e n d , a n d th e p o w e r o f  th e s ta te s o v e r lo c a l 

m a tte rs m a y b e e l im in a te d , a n d th e ir o w n sy s­

te m  o f  g o v e rn m e n t b e p ra c t ic a l ly d e s tro y e d .5 9

In  d isse n t, fo r  h im se lf a n d Ju s tic e s B ra n d e is , Jo h n 

H . C la rk e , a n d M c K e n n a , Ju s tic e H o lm e s is su e d a 

b it te r a n d p ro p h e tic s ta te m e n t a b o u t th e C o u r t’ s fu n c­

t io n  in  re v ie w in g fe d e ra l le g is la t io n . N o  o n e c o u ld 

d e n y , H o lm e s a rg u e d , th a t C o n g re ss w a s a c tin g u n d e r 

a n e x p re ss a n d u n q u a l i f ie d p o w e r— to re g u la te o r 

p ro h ib it th e c a rr ia g e o f  c e r ta in g o o d s in  in te rs ta te 

c o m m e rc e . I t  w a s n o t th e b u s in e ss o f  ju d g e s to  

q u e s tio n C o n g re ss’ s ju d g m e n t th a t t ra n sp o r ta t io n 

o f  c e r ta in th in g s c a u se d o r a d v a n c e d so m e e v i l .

H e c o n tin u e d :

I f  th e re is a n y m a tte r u p o n w h ic h c iv i l iz e d  

c o u n tr ie s h a v e a g re e d fa r m o re u n a n i­

m o u s ly th a t th e y h a v e w ith  re g a rd to  in to x i­

c a n ts a n d so m e o th e r m a tte rs o v e r w h ic h th is 

c o u n try is n o w  e m o tio n a l ly a ro u se d i t  is th e 

e v i l o f  p re m a tu re c h i ld  la b o r . I  sh o u ld h a v e 

th o u g h t th a t i f  w e w e re to  in tro d u c e o u r o w n 

m o ra l c o n c e p tio n w h e re , in  m y  o p in io n , th e y 

d o n o t b e lo n g , th is w a s p re e m in e n tly a c a se 

fo r  u p h o ld in g th e e x e rc ise o f  a l l i ts p o w e rs 

b y  th e U n ite d S ta te s .
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I t  is  n o t fo r  th e C o u r t to  p ro n o u n c e w h e n p ro­

h ib it io n is n e c e ssa ry . . . to sa y th a t i t  is p e r­

m iss ib le a s a g a in s t s tro n g d r in k b u t n o t so 

a g a in s t th e p ro d u c ts o f  ru in e d l iv e s .6 0

T h e d e c is io n in  WVUTSRQPONMLKJIHGFEDCBAH am m er v. D agenhart s tu n n e d 

m o st o f  th e c o u n try . T h e C o u r t h a d o n ly  tw ic e b e­

fo re s tru c k d o w n s ig n if ic a n t fe d e ra l le g is la t io n b y 

5 -4 v o te s . In  o n e o f  th o se , th e 1 8 9 5 P o llock d e c is io n 

s tr ik in g d o w n th e f i rs t fe d e ra l in c o m e ta x , Ju s tic e 

W h ite h a d u tte re d in  d isse n t a p ro p h e tic w a rn in g 

a b o u t ju d ic ia l in te rv e n tio n th a t re s te d u p o n “ th e 

c a s tin g v o te o f  a s in g le ju d g e” :

I f  th e p e rm a n e n c y o f  S u p re m e C o u r t d e c i­

s io n s is to  d e p e n d u p o n th e p e rso n a l o p in io n 

o f  th o se w h o , f ro m  t im e to  t im e , m a y m a k e 

u p i ts m e m b e rsh ip , i t  w il l  in e v ita b ly b e c o m e 

a th e a tre o f  p o l i t ic a l s tr i fe , a n d i ts a c t io n s w il l  

b e w ith o u t c o h e re n c e a n d c o n s is te n c y .6 1

I ro n ic a l ly , C h ie f Ju s tic e W h ite w a s o n e o f  th e f iv e  

Ju s tic e s in  th e H am m er m a jo r i ty . T h e c o n c e p t o f  d u a l 

fe d e ra l ism , th e n o tio n th a t th e re a re re se rv e d s ta te 

p o w e rs o v e r lo c a l m a tte rs th a t l im it  C o n g re ss’ s 

le g is la t iv e p o w e r o v e r in te rs ta te c o m m e rc e , re m a in e d 

e n tre n c h e d in  th e S u p re m e C o u r t’ s ju r isp ru d e n c e fo r  

n e a r ly tw e n ty y e a rs .

I t  to o k th e g a lv a n iz in g n a tio n a l a sse r t io n s o f  th e 

N e w  D e a l to  le v e l th is c o n c e p tio n o f  re se rv e d s ta te 

p o w e rs a n d to le g it im a te th e u n fe tte re d p o l ic e 

p o w e r o f  C o n g re ss to  re g u la te o r p ro h ib it p re tty 

m u c h a n y th in g a n d e v e ry th in g u n d e r th e C o m­

m e rc e C la u se . A n d  o n e o f  th e g re a t a c h ie v e m e n ts 

o f  th e N e w  D e a l, la rg e ly u n n o tic e d in  th e c o n tro­

v e rsy o v e r la rg e r is su e s , w a s th e p ro h ib it io n o f  c h i ld  

la b o r in  th e N a tio n a l In d u s tr ia l R e c o v e ry A c t a n d 

th e F a ir L a b o r S ta n d a rd s A c t.

A n t i t r u s t :  T h e  C o u r t  A l i g n s  
I t s e l f  w i t h  t h e  

P o l i t i c a l  B r a n c h e s

O f  a l l th e c a se s th a t c a m e b e fo re th e S u p re m e 

C o u r t in  th e P ro g re ss iv e E ra , th e g re a t a n ti tru s t d e­

c is io n s e v o k e d th e g re a te s t p o l i t ic a l a n d p o p u la r 

in te re s t a t th e t im e . N o th in g so a g ita te d a n d u n if ie d 

P ro g re ss iv e p o l i t ic ia n s a s th e c o n c e n tra t io n o f  c o r­

p o ra te s iz e a n d e c o n o m ic p o w e r in  w h a t c a m e to  b e 

k n o w n a s “ th e t ru s ts .”  T h e C o u r t’ s c o n s tru c t io n o f  

th e S h e rm a n A c t o f  1 8 9 0 , a n d i ts re sp o n se to th e 

a n ti tru s t e f fo r ts o f  th e R o o se v e lt , T a f t, a n d W ilso n

A d m in is tra t io n s , w a s v ie w e d a t th e t im e a s th e m o s t 

s ig n if ic a n t ju d ic ia l a c tio n w ith  re sp e c t to  th e A m e r i­

c a n e c o n o m y . T h e Ju s tic e s th e m se lv e s se e m to  h a v e 

fo c u se d m o re e n e rg y o n a n ti tru s t th a n a n y o th e r 

m a tte r o n th e ir a g e n d a . L a te r d e c a d e s h a v e n o t in ­

v e s te d th e C o u r t’ s w o rk  in  a n ti tru s t w ith  th e s ig n if i­

c a n c e g iv e n to  th e f re e d o m o f  c o n tra c t d e c is io n s a n d 

to d e c is io n s l im it in g  C o n g re ss’ s p o w e rs to  re g u la te 

m a tte rs d e e m e d w ith in  th e c o n tro l o f  th e s ta te s . F ro m 

th e s ta n d p o in t o f  la s t in g s ig n if ic a n c e , th is is u n d e r­

s ta n d a b le . I t  w a s th e se a re a s o f  c o n s ti tu t io n a l 

in te rp re ta t io n th a t b ro u g h t th e C o u r t in to c o l l is io n 

w ith  th e N e w  D e a l a n d c a u se d th e C o u r t’s h is to r ic 

re a l ig n m e n t in  1 9 3 7 . A n d  y e t th e a n ti tru s t d e c is io n s 

o f  th e P ro g re ss iv e E ra a re o f  la rg e h is to r ic a l s ig n if i­

c a n c e , b o th b e c a u se o f  th e ir im p o r ta n c e a t th e t im e 

a n d b e c a u se o f  th e l ig h t  th e y sh e d o n  th e C o u r t’ s w o rk  

in  o th e r a re a s .

T h e C o u r t’ s f i rs t  e n c o u n te r w ith  th e S h e rm a n A c t  

w a s n o t p ro p it io u s . In  th e E .C . K n igh t  ̂d e c is io n o f  

1 8 9 5 , th e C o u r t h e ld th a t a m o v e b y  th e A m e r ic a n 

S u g a r R e f in in g C o m p a n y to  a c q u ire th e fe w  re m a in­

in g  su g a r re f in e r ie s in  A m e r ic a to  g iv e i t  c o n tro l o v e r 

n in e ty -e ig h t p e rc e n t o f  th e m a rk e t w a s n o t re a c h e d 

b y  th e S h e rm a n A c t. C o n s tru in g th e A c t  a s c o e x te n­

s iv e w ith  th e c o m m e rc e p o w e r , th e C o u r t, in  a n 

o p in io n b y  C h ie f Ju s tic e F u lle r , h e ld th a t C o n g re ss’ s 

p o w e r to re g u la te e x te n d e d o n ly to t ra n sp o r ta t io n 

o f  g o o d s a c ro ss s ta te l in e s a n d d id  n o t e n c o m p a ss 

a c tiv i t ie s ta k in g p la c e w ith in  s ta te s su c h a s m a n u­

fa c tu r in g a n d p ro d u c tio n . A lth o u g h th is d e c is io n 

se e m s fa ir ly  a s to n ish in g to d a y , i t  d re w o n ly o n e 

d isse n t, a p a ss io n a te o u tc ry f ro m  H a r la n .

B e c a u se E . C . K n igh t w a s h a n d e d d o w n w ith in  a 

fe w  m o n th s o f  th e in c o m e ta x d e c is io n a n d th e D ebs™ 

d e c is io n u p h o ld in g a n a g g re ss iv e u se o f  th e la b o r 

in ju n c t io n , c o m m e n ta to rs h a v e te n d e d to se e i t  a s 

o n e o f  a t r io  o f  d e c is io n s b y a n e x tre m e ly a c tiv is t 

C o u r t p ro te c t in g b ig  b u s in e ss a n d th e r ic h . B u t, a t 

le a s t a s to  E .C . K n igh t, th is v ie w  is u n p e rsu a s iv e .6 4 

F o r th e C o u r t i tse lf  a lm o s t im m e d ia te ly re in v ig o ra te d 

th e S h e rm a n A c t  a n d th e re b y m a d e p o ss ib le th e a n­

t i t ru s t c a m p a ig n o f  T h e o d o re R o o se v e lt . A n d , a s 

O w e n F iss h a s p o in te d o u t in  h is e x c e l le n t h is to ry o f  

th e F u l le r C o u r t, th e Ju s tic e w h o se a p p o in tm e n t w a s 

d e c is iv e in  th is tu rn a ro u n d w a s n o n e o th e r th a n R u fu s 

W . P e c k h a m . P e c k h a m’ s v ig o ro u s c o m m itm e n t to  

e c o n o m ic l ib e r ty , a s i l lu s tra te d b y  L ochner, w a s o f  a 

p ie c e w ith  h is c o m m itm e n t to  p ro te c t a f re e a n d o p e n 

m a rk e tp la c e f ro m  d o m in a n c e a n d a b u se b y  “ c o m b i­

n a t io n s o f  c a p ita l .”

P e c k h a m p u t b ite b a c k in to  th e S h e rm a n A c t in
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th re e c r i t ic a l d e c is io n s in  th re e y e a rs : th e WVUTSRQPONMLKJIHGFEDCBAT rans- 

M issour i65 d e c is io n o f  1 8 9 7 , th e Jo in t T ra ffic66 d e c i­

s io n o f  1 8 9 8 , a n d th e A ddyston P ipe61 d e c is io n o f  

1 8 9 9 . T h e f i rs t  tw o  c a se s in v o lv e d p r ic e - f ix in g c o n­

t ra c ts a m o n g v a r io u s ra i l ro a d s , a n d th u s th e y c le a r ly 

fe l l  w ith in  th e c o m m e rc e p o w e r u n d e r th e ra t io n a le 

o f  E .C . K n igh t. T h e q u e s tio n w a s w h e th e r th e ra i l­

ro a d s’  r ig h t o f  f re e d o m o f  c o n tra c t p ro te c te d th e ir 

c a p a c ity to  e n te r in to  a g re e m e n ts to  f ix  p r ic e s . S u c h 

c o n tra c ts h a d lo n g b e e n a n o p e n a n d u su a l p ra c t ic e , 

a n d th e ra i l ro a d s a rg u e d th a t f ix in g  c o m m o n ra te s 

w a s e sse n tia l to  a v o id “ ru in o u s c o m p e ti t io n .” In  

a n o p in io n th a t w a s a c la ss ic d e fe n se o f  w h a t h e 

c a l le d “ th e g e n e ra l la w  o f  c o m p e ti t io n ,”  P e c k h a m 

w ro te fo r  a m a jo r i ty o f  f iv e  th a t th e S h e rm a n A c t  

b a n n e d a b so lu te ly a n y p r ic e - f ix in g c o n tra c ts b y  

ra i l ro a d s . I f  c o m p e ti t io n w a s ru in o u s , so b e i t .

In  A ddyston P ipe, P e c k h a m w a s a b le to  g a th e r a 

u n a n im o u s C o u r t to  h is v ie w  th a t th e S h e rm a n A c t  

p ro h ib ite d p r ic e - f ix in g a g re e m e n ts c o v e r in g in te r­

s ta te sa le s b y m a n u fa c tu re rs o f  c a s t i ro n p ip e . H e 

re a so n e d th a t th e m a n u fa c tu re rs’  l ib e r ty  o f  c o n tra c t 

o v e r in te rs ta te c o n tra c ts w a s a b so lu te ly l im ite d b y  

C o n g re ss’ s p o w e r o v e r in te rs ta te c o m m e rc e , a n d th a t 

C o n g re ss h a d a c te d in  th e S h e rm a n A c t  to  p re se rv e 

c o m p e ti t io n . T h e ru le a g a in s t p r ic e - f ix in g w a s n o t 

l im ite d  o n ly  to  p u b l ic c a rr ie rs .

T h e se th re e d e c is io n s e m b o ld e n e d th e R o o se v e lt 

A d m in is tra t io n to  la u n c h i ts f i rs t  m a jo r a n ti tru s t in i ­

t ia t iv e , th e e f fo r t to  sc u tt le th e m e rg e r e n g in e e re d b y  

J .P . M o rg a n a n d Ja m e s J . H il l  o f  th e G re a t N o rth e rn 

a n d N o rth e rn P a c if ic , tw o ra i l ro a d s th a t c o m p e te d 

o n  p a ra l le l l in e s f ro m  th e M id w e s t to  th e W e st C o a s t. 

T h e N orthern Secur ities66 d e c is io n o f  1 9 0 4 su s ta in e d 

th is h ig h ly  p u b l ic iz e d e f fo r t o f  “ t ru s t-b u s t in g .”  B u t 

th e d e c is io n w a s b y  th e s l im m e s t 5 -4 m a rg in , a n d i t  

p ro d u c e d a p a ss io n a te d isse n t b y  R o o se v e lt’s n e w e s t 

a p p o in te e , H o lm e s . T h e re s t o f  th e Ju s tic e s g o t 

ta n g le d in  th e q u e s tio n o f  w h e th e r th e c re a tio n o f  a 

h o ld in g c o m p a n y to a c q u ire b o th ra i l ro a d s sh o u ld 

b e t re a te d a s s im p ly a sh a m t ra n sa c tio n to  e l im in a te 

c o m p e ti t io n , c o m p a ra b le to a s tra ig h t p r ic e - f ix in g 

a g re e m e n t, o r w h e th e r th e is su e sh o u ld b e se e n a s 

th e r ig h t to c re a te a n d o w n a n e w e n ti ty . A  b a re 

m a jo r i ty to o k th e fo rm e r v ie w . H o lm e s , o n th e o th e r 

h a n d , v ie w e d th e w h o le a n ti tru s t e n te rp r ise a s a b su rd . 

H e sa w in d u s tr ia l c o n c e n tra t io n , a n d in d e e d m o n o p o­

l iz a t io n , a s e f f ic ie n t a n d in e v ita b le , a n d c o n s id e re d 

le g is la t iv e in te rv e n tio n to  p re se rv e c o m p e ti t io n fu t i le . 

H is d isse n t is su p p o se d to  h a v e c a u se d R o o se v e lt to  

u tte r o n e o f  th e m o st fa m o u s o f  a l l  p re s id e n tia l c o m­

p la in ts a b o u t a Ju s tic e o f  th e C o u r t: “ I  c o u ld c a rv e

o u t o f  a b a n a n a a ju d g e w ith  m o re b a c k b o n e th a n 

th a t.”

S u c c e ss m  N orthern Secur ities le d  th e R o o se v e lt 

A d m in is tra t io n to  e m b a rk o n tw o  e v e n g re a te r a n ti­

t ru s t e f fo r ts , to b re a k u p th e S ta n d a rd O il a n d 

A m e r ic a n T o b a c c o c o m p a n ie s . W h e n th e se c a se s 

f in a l ly  m a d e th e ir w a y to th e S u p re m e C o u r t in  

1 9 1 1 , th e H arva rd L aw R eview n o te d th a t p u b l ic 

a tte n tio n w a s c o n c e n tra te d o n th e C o u r t “ to  a g re a te r 

e x te n t th a n e v e r b e fo re in  i ts h is to ry .” H arper 's 

W eekly w ro te : “ F o r m o n th s th e f in a n c ia l m a rk e ts h a v e 

v ir tu a l ly  s to o d s t i l l  a w a it in g th e ir se tt le m e n t.” 6 9

T h e p ro b le m fo r  th e C o u r t w a s to  d e te rm in e th e 

m e a n in g o f  re s tra in t o f  t ra d e a m o u n tin g to  m o n o p o ly . 

T h e a n sw e r o f fe re d b y C h ie f Ju s tic e W h ite fo r  th e 

C o u r t w a s th e fa m o u s “ ru le o f  re a so n ,”  u n d e r w h ic h 

n o t a l l re s tra in ts o f  t ra d e re s tr ic t iv e o f  c o m p e ti t io n 

w e re d e e m e d to  v io la te th e S h e rm a n A c t, b u t ra th e r 

o n ly th o se “ u n d u e re s tra in ts”  th a t su g g e s te d a n 

“ in te n t to d o w ro n g to th e g e n e ra l p u b l ic . . . th u s 

re s tra in in g th e f re e f lo w  o f  c o m m e rc e a n d te n d in g 

to b r in g a b o u t th e e v i ls , su c h a s e n h a n c e m e n t o f  

p r ic e s , w h ic h w e re c o n s id e re d to  b e a g a in s t p u b l ic 

p o l ic y .” 7 0 U n d e r th is te s t, th e C o u r t d e e m e d S ta n d a rd 

O il  to  h a v e e n g a g e d in  p ra c t ic e s d e s ig n e d to  d o m i­

n a te th e o i l  in d u s try , e x c lu d e o th e rs f ro m  t ra d e , a n d 

c re a te a m o n o p o ly . I t  w a s o rd e re d to  d iv e s t i tse lf o f  

i ts su b s id ia r ie s a n d to  m a k e n o a g re e m e n ts w ith  th e m 

th a t w o u ld u n re a so n a b ly re s tra in t ra d e . T h e C o u r t 

ru le d th a t th e A m e r ic a n T o b a c c o C o m p a n y w a s a lso 

a n i l le g a l c o m b in a tio n a n d fo rc e d i t  in to  d isso lu t io n .7 1 

D e sp ite th is v ic to ry fo r t ru s t-b u s t in g , m a n y 

P ro g re ss iv e s w e re o f fe n d e d b y  th e “ ru le o f  re a so n ,”  

o n th e g ro u n d th a t th e C o u r t h a d in te rp o la te d in to  

th e S h e rm a n A c t w o rd s o f  q u a l i f ic a t io n th a t C o n­

g re ss h a d n o t se e n f i t  to in c lu d e , a n d h a d th e re b y 

w a te re d d o w n th e A c t ’s p ro te c t io n o f  c o m p e ti t io n 

f ro m  “ re s tra in ts o f  t ra d e .”  H o w e v e r , f ro m  a n in ­

s t i tu t io n a l p e rsp e c tiv e , th e a m b iv a le n t re a c t io n to  

th e Standard O il  a n d A m erican T obacco d e c is io n s 

p ro d u c e d a se r io u s p o l i t ic a l e n g a g e m e n t o n th e 

m e a n in g a n d sc o p e o f  a n ti tru s t th a t in  re tro sp e c t 

se e m s h ig h ly  d e s ira b le .

A n ti tru s t q u e s tio n s d o m in a te d th e th re e -w a y 

p re s id e n tia l c a m p a ig n o f  1 9 1 2 , a n d th e v ic to ry o f  

W o o d ro w W ilso n , h e a v i ly in f lu e n c e d o n a n ti tru s t 

m a tte rs b y B ra n d e is , se t in  m o tio n a le g is la t iv e 

p ro g ra m a im e d a t c re a tin g e x p l ic i t s ta tu to ry p ro­

h ib it io n s o n th e m e th o d s b y  w h ic h m o n o p o lie s w e re 

a c h ie v e d . I t  w a s a n e f fo r t to  p ro te c t c o m p e ti t io n , n o t 

to re g u la te m o n o p o lie s . T h e re su lts w e re tw o  

la n d m a rk s ta tu te s : th e C la y to n A c t  o f  1 9 1 4 a n d th e
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O f  a l l th e c a se s th a t c a m e b e fo re th e S u p re m e C o u r t in  th e P ro g re ss iv e E ra , th e g re a t a n ti tru s t d e c is io n s e v o k e d th e g re a te s t 

p o l i t ic a l a n d p o p u la r in te re s t. T h is c a r to o n re f le c ts P ro g re ss iv e s’  fe a rs th a t th e c o n c e n tra t io n o f  e c o n o m ic p o w e r in  th e h a n d s o f  

a fe w  la rg e c o rp o ra t io n s— in  th is c a se S ta n d a rd O il— c o rru p te d th e p o l i t ic a l la n d sc a p e .

F e d e ra l T ra d e C o m m iss io n A c t  o f  th e sa m e y e a r . Im ­

p o r ta n t a n ti tru s t c a se s c o n tin u e d to  m a k e th e ir w a y 

to th e S u p re m e C o u r t, b u t th e c o u n try’ s a p p re h e n­

s io n th a t a n ti tru s t p o l ic y  w a s la rg e ly in  th e h a n d s o f  

th e Ju s tic e s to sh a p e a t w il l  w a s a l le v ia te d . T h e p o­

l i t ic a l  b ra n c h e s w e re se e n a s in  c o n tro l o f  th is v ita l 

a re a o f  n a tio n a l p o l ic y , a n d th e C o u r t w a s n o t 

p e rc e iv e d a s a b a rr ie r to th e e x e rc ise o f  p o l i t ic a l 

p o w e r o v e r in d u s tr ia l c o n c e n tra t io n .

T h e c e n tra l i ty o f  a n ti tru s t c o n c e rn s in  th e p o l i­

t ic s o f  th e P ro g re ss iv e E ra e x p la in s th e tw o m o st 

b iz a rre ju d ic ia l a p p o in tm e n ts e v e r m a d e c o n se c u­

t iv e ly  b y a P re s id e n t. I f  e v e r in  th e h is to ry o f  th e 

S u p re m e C o u r t su c c e ss iv e a p p o in tm e n ts b y o n e 

P re s id e n t h a v e se e m e d to  e m b ra c e d ia le c t ic a l o p p o­

s ite s , W o o d ro w W ilso n ’ s a p p o in tm e n ts o f  Ja m e s C . 

M c R e y n o ld s in  1 9 1 4 a n d L o u is D . B ra n d e is in  1 9 1 6 

a re th e o n e s . M c R e y n o ld s w a s a c ru d e a n ti-S e m ite ; 

B ra n d e is w a s th e f i rs t Je w to s it o n th e S u p re m e 

C o u r t. M c R e y n o ld s w o u ld b e c o m e th e m o st r ig id  a n d 

d o c tr in a ire a p o s tle o f  la isse z - fa ire c o n se rv a tism in  

c o n s ti tu t io n a l h is to ry , th e m o st re c a lc i tra n t o f  th e 

“ F o u r H o rse m e n o f  R e a c tio n ,”  w h o h e lp e d to  sc u tt le 

N e w  D e a l le g is la t io n in  th e e a r ly 1 9 3 0 s . B ra n d e is 

w a s th e g re a te s t P ro g re ss iv e o f  h is d a y , o n o r o f f  th e  

C o u r t. M c R e y n o ld s w a s a n a lm o s t in v a r ia b le fo e o f  

c iv i l  l ib e r t ie s a n d c iv i l  r ig h ts fo r b la c k s . B ra n d e is

w a s p e rh a p s th e d r iv in g  fo rc e o f  h is t im e fo r  th e d e­

v e lo p m e n t o f  c iv i l  l ib e r t ie s , e sp e c ia l ly f re e d o m o f  

e x p re ss io n a n d r ig h ts o f  p e rso n a l p r iv a c y . W h a t 

b ro u g h t th e se o p p o s ite s to g e th e r in  W ilso n ’ s e s te e m , 

a lth o u g h h e c a m e to  re g re t th e M c R e y n o ld s a p p o in t­

m e n t, w a s a n ti tru s t fe rv o r . M c R e y n o ld s’  a g g re ss iv e 

in d iv id u a l ism a n d B ra n d e is’ s p ro g re ss iv e c o n c e rn fo r  

p e rso n a l d ig n ity  a n d in d u s tr ia l d e m o c ra c y c o a le sc e d 

a ro u n d a n ti tru s t la w , a n d th is w a s th e l i tm u s te s t o f  

th e d a y fo r W ilso n . T h u s , th e m o st d if f ic u lt  a n d 

d iv is iv e p e rso n e v e r to  s it o n th e S u p re m e C o u r t a n d 

th e m o st in te l le c tu a l ly g if te d a n d b ro a d ly in f lu e n tia l 

Ju s tic e in  th e C o u r t’ s h is to ry to o k th e ir se a ts in  

s tra n g e , ra th e r W ilso n ia n , ju x ta p o s it io n .

L o o k i n g  A h e a d :  C i v i l  R i g h t s  
a n d  C i v i l  L i b e r t i e s

I t  w a s th e f re e d o m o f  c o n tra c t d e c is io n s su c h a s WVUTSRQPONMLKJIHGFEDCBA
L ochner, C oppage, a n d A da ir , a n d th e c o n c e p tio n o f  

l im ite d fe d e ra l p o w e r u n d e r th e C o m m e rc e C la u se 

e x p re sse d in  H am m er, th a t p u t th e S u p re m e C o u r t 

o n a c o l l is io n c o u rse w ith  th e N e w  D e a l. T h e se d e c i­

s io n s h a v e u n d e rs ta n d a b ly d o m in a te d d isc u ss io n s 

o f  th e S u p re m e C o u r t in  th e f i rs t  th ird  o f  th e tw e n ti­

e th c e n tu ry , b o th a t th e t im e a n d s in c e . B u t th e re w e re 

o th e r im p o r ta n t c o n s ti tu t io n a l d e v e lo p m e n ts in  th is
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p e r io d , o n e s th a t in  th e l ig h t  o f  h is to ry c a s t th e C o u r t 

n o t in  th e l ig h t o f  a fu t i le  fo rc e try in g  to  h o ld b a c k 

th e tw e n tie th c e n tu ry , b u t a s th e v e ry o p p o s ite : a 

C o u r t th a t la id  p re sc ie n t fo u n d a tio n s fo r  th e m o d e m 

ju d ic ia l ro le a s g u a rd ia n o f  c iv i l  r ig h ts a n d c iv i l  

l ib e r t ie s . A n d  th e re a re d e e p d o c tr in a l a n d in s t i tu­

t io n a l a f f in i t ie s b e tw e e n th e h is to r ic a l ly c e n su re d a n d 

th e h is to r ic a l ly a p p ro v e d l in e s o f  c a se s .

T h e S u p re m e C o u r t’ s ra c e re la t io n s d e c is io n s b e­

tw e e n 1 9 1 0 a n d 1 9 2 1 c o n s ti tu te o n e o f  th e P ro g re s­

s iv e E ra’s m o st n o ta b le , a n d in  so m e w a y s su rp r is­

in g , c o n s ti tu t io n a l d e v e lo p m e n ts . E a c h o f  th e C iv i l  

W a r a m e n d m e n ts w a s g iv e n u n p re c e d e n te d a p p l ic a­

t io n . F o r th e f i rs t t im e , in  th e WVUTSRQPONMLKJIHGFEDCBAG rand fa ther C lause 

C ases11 (1 9 1 5 ) , th e S u p re m e C o u r t a p p l ie d th e F if ­

te e n th A m e n d m e n t a n d w h a t w a s le f t o f  th e fe d e ra l 

c iv i l  r ig h ts s ta tu te s to  s tr ik e d o w n s ta te la w s c a lc u­

la te d to d e n y b la c k s th e r ig h t to v o te . F o r th e f i rs t 

t im e , in  B a iley v. A labam a13 (1 9 1 1 ) a n d U n ited Sta tes 

v . R eyno lds™ (1 9 1 4 ) , th e C o u r t u se d th e T h ir te e n th 

A m e n d m e n t to  s tr ik e d o w n s ta te la w s th a t su p p o r te d 

p e o n a g e b y t re a t in g b re a c h o f  la b o r c o n tra c ts a s 

c r im in a l f ra u d a n d b y e n c o u ra g in g in d ig e n t d e fe n­

d a n ts to  a v o id th e c h a in g a n g b y  h a v in g e m p lo y e rs 

p a y th e ir f in e s in  re tu rn fo r c o m m itm e n ts to  

in v o lu n ta ry se rv itu d e . F o r th e f i rs t  t im e , in  B uchanan 

v . W arley16 (1 9 1 7 ) , i t fo u n d in  th e F o u r te e n th 

A m e n d m e n t c o n s ti tu t io n a l l im its o n th e sp re a d o f  

la w s re q u ir in g ra c ia l se p a ra t io n in  re s id e n tia l a re a s 

o f  c it ie s a n d to w n s , a n d a lso fo r th e f i rs t t im e , in  

M cC abe v. A tch ison , T opeka &  San ta F e R a ilw ay16 

(1 9 1 4 ) , i t  p u t so m e te e th in  th e e q u a l i ty s id e o f  th e 

se p a ra te -b u t-e q u a l d o c tr in e b y s tr ik in g d o w n a n 

O k la h o m a la w  th a t sa id th a t ra i l ro a d s n e e d n o t p ro­

v id e lu x u ry  c a r a c c o m m o d a tio n s fo r  b la c k s o n a c­

c o u n t o f  lo w  d e m a n d .7 7

T o b e su re , o n ly w ith  re sp e c t to  p e o n a g e c o u ld 

th e S u p re m e C o u r t b e sa id to  h a v e a tta c k e d th e le g a l 

s tru c tu re o f  ra c ism in  a n y fu n d a m e n ta l w a y . A fte r  

th e se d e c is io n s , b la c k s in  th e S o u th re m a in e d se g re­

g a te d a n d s t ig m a tiz e d b y J im  C ro w la w s , d is f ra n­

c h ise d b y  in v id io u s ly a d m in is te re d l i te ra c y te s ts a n d 

p o l l  ta x e s , a n d v ic t im iz e d b y  a c r im in a l p ro c e ss f ro m  

w h o se ju r ie s a n d o th e r p o s it io n s o f  p o w e r th e y w e re 

w h o lly  e x c lu d e d . B u t i f  th e W h ite a n d T a f t C o u r ts 

d id n o t s te m th e n e w ly a g g re ss iv e a n d se lf -c o n f i­

d e n t id e o lo g y o f  ra c ism in u n d a tin g A m e r ic a in  th e 

P ro g re ss iv e E ra , n e ith e r C o u r t p u t i ts p o w e r a n d p re s­

t ig e b e h in d ra c ism a s h a d th e W a ite a n d F u lle r C o u r ts 

th a t p re c e d e d th e m . A n d , a t c r i t ic a l p o in ts , th e y re­

s is te d . T h e se p r in c ip le d c o u n te rc u rre n ts w e re m o re 

sy m b o ls o f  h o p e th a n e f fe c t iv e b u lw a rk s a g a in s t th e

ra c ia l p re ju d ic e th a t p e rm e a te d A m e r ic a n la w . B u t 

th e d e c is io n s ta k e n to g e th e r m a rk th e f i rs t  t im e th a t 

th e S u p re m e C o u r t o p e n e d i tse lf  in  m o re th a n a p a ss­

in g  w a y to  th e p ro m ise s o f  ra c ia l ju s t ic e in  th e C iv i l  

W a r a m e n d m e n ts .

T h e P ro g re ss iv e E ra a lso sa w th e C o u r t’ s f i rs t  e n­

c o u n te r w ith  f re e d o m o f  e x p re ss io n . W o rld W a r I  

g e n e ra te d th e c a se s th a t p ro v o k e d th e S u p re m e C o u r t 

fo r th e f i rs t t im e s in c e th e F irs t A m e n d m e n t w a s 

ra t i f ie d in  1 7 9 1 to  c o n s id e r th e m e a n in g o f  f re e d o m 

o f  e x p re ss io n . T h e c a se s , n o t su rp r is in g ly , in v o lv e d 

a n tiw a r d isse n t a n d a g ita t io n . T h e w a r se t o f f  a m a jo r 

p e r io d o f  p o l i t ic a l re p re ss io n a g a in s t c r i t ic s o f  A m e r i­

c a n p o l ic y .

In  th e f i rs t  th re e c a se s , Schenck v . U n ited Sta tes,1*  

F rohw erk v . U n ited Sta tes,19 a n d D ebs v. U n ited 

Sta tes*0 (1 9 1 9 ) , fo l lo w in g  th e le a d o f  Ju s tic e 

H o lm e s , th e S u p re m e C o u r t lo o k e d n o t to th e 

c o m m o n la w  o f  se d it io u s l ib e l fo r  ju s t i f ic a t io n in  

p u n ish in g sp e e c h b u t ra th e r to  t ra d it io n a l p r in c ip le s 

o f  le g a l re sp o n s ib i l i ty fo r a tte m p te d c r im e s . In  

E n g l ish a n d A m e r ic a n c o m m o n la w , a n u n su c c e ss­

fu l  a tte m p t to  c o m m it a c r im e c o u ld b e p u n ish e d i f  

th e a tte m p t c a m e d a n g e ro u s ly c lo se to  su c c e ss , w h ile 

p re p a ra t io n s fo r c r im e— in  th e m se lv e s h a rm le ss—  

c o u ld n o t b e p u n ish e d . W ith  h is g if t  o f  g re a t u tte ra n c e , 

H o lm e s d is t i l le d th e se d o c tr in a l n u a n c e s in to th e 

ru le th a t e x p re ss io n c o u ld b e p u n ish e d o n ly i f  i t  

c re a te d a c le a r a n d p re se n t d a n g e r o f  b r in g in g 

a b o u t i l le g a l a c tio n , su c h a s d ra f t re s is ta n c e o r 

c u r ta i lm e n t o f  w e a p o n s p ro d u c tio n . G iv e n h is c o r­

ro s iv e sk e p tic ism a n d h is D a rw in ia n se n se o f  s tru g g le 

a n d f lu x ,  th e c le a r a n d p re se n t d a n g e r ru le b e c a m e 

in  H o lm e s’  h a n d s a fa ir  p ro te c t io n fo r  e x p re ss io n . 

B u t in  th e h a n d s o f  ju d g e s a n d ju r ie s m o re p a s­

s io n a te o r a n x io u s , m e a su r in g p ro te c t io n fo r  

e x p re ss io n b y  th e l ik e l ih o o d o f  i l le g a l a c tio n p ro v e d 

e v a n e sc e n t a n d u n p re d ic ta b le .

T h e re w e re o th e r p ro b le m s w ith  th e c le a r-a n d - 

p re se n t-d a n g e r ru le . I t  to o k n o a c c o u n t o f  th e v a lu e 

o f  a p a r t ic u la r e x p re ss io n , b u t c o n s id e re d o n ly i ts 

te n d e n c y to  c a u se h a rm fu l a c ts . B e c a u se th e te s t w a s 

c irc u m s ta n tia l , le g is la t iv e d e c la ra t io n s th a t c e r ta in 

ty p e s o f  sp e e c h w e re d a n g e ro u s p u t th e c o u r ts in  th e 

a w k w a rd p o s it io n o f  h a v in g to se c o n d -g u e ss th e 

le g is la tu re’ s fa c tu a l a sse ssm e n ts o f  r isk  in  o rd e r to  

p ro te c t th e e x p re ss io n . T h is p ro b le m b e c a m e c le a r 

to H o lm e s in  A bram s v . U n ited Sta tes*1 (1 9 1 9 ) , in  

w h ic h a s ta tu te p u n ish in g sp e e c h th a t u rg e d c u r ta i l­

m e n t o f  w a r p ro d u c tio n w a s u se d to  im p o se d ra c o n ia n 

sa n c tio n s o n a g ro u p o f  ra d ic a l R u ss ia n im m ig ra n ts 

w h o h a d in v e ig h e d a g a in s t m a n u fa c tu re o f  w a r m a­
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te r ia l th a t w a s to b e u se d in  R u ss ia . D isse n tin g in  

th is c a se , H o lm e s , w ith  B ra n d e is jo in in g , u tte re d o n e 

o f  th e g re a te s t s ta te m e n ts o f  p o l i t ic a l to le ra n c e :

[W jh e n m e n h a v e re a l iz e d th a t t im e h a s u p­

se t m a n y f ig h t in g fa i th s , th e y m a y c o m e to  

b e l ie v e e v e n m o re th a n th e y b e l ie v e th e v e ry 

fo u n d a tio n s o f  th e ir o w n c o n d u c t th a t th e 

u lt im a te g o o d d e s ire d is  b e tte r re a c h e d b y  f re e 

t ra d e in  id e a s— th a t th e b e s t te s t o f  t ru th is  

th e p o w e r o f  th e th o u g h t to  g e t i tse lf  a c c e p te d 

in  th e c o m p e ti t io n o f  th e m a rk e t, a n d th e t ru th 

is th e o n ly g ro u n d u p o n w h ic h th e ir w ish e s 

sa fe ly c a n b e c a rr ie d o u t. T h a t a t a n y ra te is  

th e th e o ry o f  o u r C o n s ti tu t io n .8 2

In  th e 1 9 2 0 s , b u i ld in g u p o n th e WVUTSRQPONMLKJIHGFEDCBAA bram s d isse n t, 

H o lm e s a n d B ra n d e is , in  o n e d isse n tin g o p in io n a n d 

o n e c o n c u rr in g o p in io n in  G itlow  v. N ew Y ork*3 a n d 

W hitney v. C a lifo rn ia ,8 4 e lo q u e n tly s tre n g th e n e d th e 

c le a r-a n d -p re se n t-d a n g e r ru le a s a l im ita t io n  o n le g­

is la t iv e p o w e r to  p ro h ib it p o l i t ic a l sp e e c h . Ju s t a s th e ir 

d isse n ts in  th e f re e d o m o f  c o n tra c t a n d d u a l 

fe d e ra l ism c a se s c a m e to  e n jo y le g it im a c y w ith in  th e 

a c a d e m y a n d in  p ro g re ss iv e p o l i t ic a l c irc le s , so a lso 

H o lm e s’  a n d B ra n d e is’ d isse n ts in  th e e a r ly f re e 

sp e e c h c a se s la id  th e g ro u n d w o rk fo r  a u th o r i ta t iv e 

d o c tr in a l d e v e lo p m e n t in  th e 1 9 3 0 s .

T h e sa m e Ju s tic e s w h o re p u d ia te d th e f re e d o m 

o f  c o n tra c t a n d d u a l fe d e ra l ism d e c is io n s o f  th e P ro­

g re ss iv e E ra d u r in g th e N e w  D e a l l ik e w ise le d th e 

w a y to  s tro n g d o c tr in e s l im it in g  le g is la t iv e p o w e r in  

th e in te re s t o f  f re e d o m o f  e x p re ss io n . T h u s , e v e n a s 

ju d ic ia l re v ie w sh r iv e le d to v ir tu a l ly  n o th in g in  

re v ie w o f  re g u la t io n s o f  th e e c o n o m y , i t  fo u n d a v ig ­

o ro u s a v e n u e to a c tiv ism in  c iv i l  l ib e r t ie s a n d c iv i l  

r ig h ts . B u t th e w id e sp re a d p ro fe ss io n a l a n d e v e n 

p o l i t ic a l su p p o r t fo r  th e C o u r t’ s a g g re ss iv e p ro te c­

t io n  o f  c iv i l  r ig h ts a n d c iv i l  l ib e r t ie s h a s n e v e r m a n­

a g e d to  q u ie t th e c o n c e rn th a t th e C o u r t h a s e m b ra c e d 

a d u a l c o n c e p tio n o f  ju d ic ia l re v ie w a n d a d iv id e d 

c o n c e p tio n o f  th e in s t i tu t io n a l re la t io n sh ip b e tw e e n 

th e C o u r t a n d th e p o l i t ic a l b ra n c h e s .

C o n c l u s i o n

C rit ic a l p e rsp e c tiv e s o n th e S u p re m e C o u r t’ s 

re c o rd f ro m  th e la te n in e te e n th c e n tu ry th ro u g h th e 

1 9 2 0 s h a v e b e e n m u c h e n r ic h e d b y  re c e n t sc h o la r­

sh ip . In i t ia l ly ,  m o st c o n te m p o ra n e o u s c r i t ic s o f fe re d 

a n e x p la n a tio n fo r  th e C o u r t’ s ro le th a t s tre sse d th e 

C o u r t’ s a l le g e d la isse z - fa ire , p ro -b u s in e ss p re fe r­

e n c e s . A fte r  th e C o u r t’ s c o l l is io n w ith  th e N e w  D e a l 

a n d su b se q u e n t re tre a t, th is v ie w  b e c a m e e v e n m o re 

p ro n o u n c e d . M o re o v e r , th e ju d ic ia l re p u d ia t io n o f  

f re e d o m o f  c o n tra c t a n d d u a l fe d e ra l ism in  th e 19 4 0 s 

a n d 19 5 0 s w a s so to ta l a s v ir tu a l ly  to  h o ld th e e a r l ie r 

o p in io n s in  p ro fe ss io n a l c o n te m p t. T h e re su lt h a s 

b e e n th e p re se n ta t io n o f  a c o m p le x a n d c o n tro v e r­

s ia l c h a p te r in  o u r c o n s ti tu t io n a l h is to ry in  a n o v e r ly 

s im p le , a lm o s t c a r ic a tu re d , fa sh io n .

R e c e n t sc h o la rsh ip h a s c h a l le n g e d th is v ie w . M o st 

im p re ss iv e ly , a g ro u p o f  h is to r ia n s h a s e m p h a s iz e d 

th e ro o ts o f  f re e d o m o f  c o n tra c t p r in c ip le s in  

a b o l i t io n is t th in k in g , in  th e Ja c k so n ia n E ra’ s c o m­

m itm e n t to  e q u a l r ig h ts in  th e m a rk e tp la c e a n d a n­

t ip a th y to w a rd m o n o p o lie s a n d sp e c ia l p r iv i le g e s , a n d 

in  th e e a r ly R e p u b lic a n p a r ty id e o lo g y c a p tu re d in  

i ts m o tto : F re e S o il , F re e L a b o r , F re e M e n .8 5 T h e 

g re a t c o n s ti tu t io n a l th e o r is ts o f  e c o n o m ic l ib e r ty , 

su c h a s T h o m a s C o o le y , h a v e b e e n re re a d a n d fo u n d 

to  b e n o t so m u c h p ro b u s in e ss o r a n ti la b o r a s c o m­

m itte d to  th e n o tio n o f  g o v e rn m e n t n e u tra l i ty in  th e 

n a tu ra l e q u i l ib r iu m o f  th e m a rk e tp la c e . M o re o v e r , 

se v e ra l sc h o la rs h a v e s tre sse d p e rsu a s iv e ly th e c o n­

n e c tio n b e tw e e n f re e d o m o f  c o n tra c t n o tio n s a n d 

a n ti tru s t. T h e y h a v e c o n s id e re d th e s ig n if ic a n c e o f  

th e fa c t th a t se v e ra l o f  th e Ju s tic e s m o st c o m m itte d 

to s tro n g , e v e n ra d ic a l a n ti tru s t e n fo rc e m e n t, su c h 

a s H a r la n , M c R e y n o ld s , a n d P e c k h a m , w e re a lso th e 

le a d in g e x p o n e n ts o f  f re e d o m o f  c o n tra c t a n d 

e c o n o m ic l ib e r ty . T h is c a n h a rd ly b e a c c o u n te d fo r  

b y  a p re fe re n c e fo r  b u s in e ss , b y  S o c ia l D a rw in ism , 

o r b y  la isse z - fa ire c o n v ic t io n s . F in a l ly , re c e n t sc h o l­

a rs h a v e p o in te d a n e w to th e d e e p e ig h te e n th a n d 

n in e te e n th c e n tu ry ro o ts o f  th e c o n c e p t o f  l im ite d  

g o v e rn m e n t a s th e e sse n tia l fo u n d a tio n o f  fe d e r­

a l ism , a n d a p p ro a c h e d th e C o u r t’ s u n su c c e ss fu l 

e f fo r ts to  d e l in e a te so m e b o u n d a r ie s to  n a tio n a l le g­

is la t iv e p o w e r a s , a t th e le a s t, th e m o d e m e x p re ss io n 

o f  a n h o n o ra b le , d is in te re s te d c o n s ti tu t io n a l t ra d i­

t io n .

S ti l l , n o n e o f  th is v a lu a b le a n d in s ig h tfu l n e w 

sc h o la rsh ip se e k s to  ju s t i fy  th e C o u r t’ s f re e d o m o f  

c o n tra c t a n d d u a l fe d e ra l ism d e c is io n s . I f  n e w  th in k ­

in g  h a s d e e p e n e d o u r u n d e rs ta n d in g o f  th e C o u r t’ s 

re c o rd in  th e P ro g re ss iv e E ra , a n d i f  th e h a rsh e s t a n d 

m o st s im p le m in d e d c r i t ic ism s o f  th e Ju s tic e s h a v e 

b e e n v it ia te d , th e fa c t re m a in s th a t th e d o c tr in e s 

e n u n c ia te d in  d e c is io n s su c h a s L ochner a n d H am m er 

e n l is t n o c re d ib le a d m ire rs to  th is d a y .

T h e S u p re m e C o u r t in  th e P ro g re ss iv e E ra a n d 

in  th e 1 9 2 0 s fa i le d to  u n d e rs ta n d th e d e p th a n d th e 

m o m e n tu m o f  th e p o l i t ic a l w il l  to  re g u la te la b o r
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re la t io n s a n d th e w o rk p la c e . I t  fa i le d to a p p re c i­

a te th a t C o n g re ss m u st h a v e th e p o w e r to  d e a l w ith  

se r io u s p ro b le m s th a t c a n o n ly b e d e a lt w ith  a t 

th e n a tio n a l le v e l. I t  d id  n o t fo re se e th e N e w  D e a l. 

F o r th e se re a so n s , a m o n g o th e rs , th e C o u r t’ s 

p e r fo rm a n c e in  th is p e r io d w il l  c o n tin u e to b e re­

g a rd e d a s a n o b je c t le sso n in  th e d a n g e ro u s a n d 

u n d e m o c ra t ic c h a ra c te r o f  ju d ic ia l re v ie w , a t le a s t 

in  th e h a n d s o f  b a c k w a rd - lo o k in g ju r is ts in  a t im e 

o f  fu n d a m e n ta l c h a n g e .

E n d n o t e s

1 W .H . T a f t to  O .W . H o lm e s , J r . A u g . 3 ,1 9 1 2 , q u o te d in  B ic k e l &  

S c h m id t, LKJIHGFEDCBAT h e  J u d ic ia r y  a n d  R e s p o n s ib le G o v e r n m e n t , 1 9 1 0 - 

1 9 2 1 (1 9 8 4 ) p .6 .WVUTSRQPONMLKJIHGFEDCBA
2 L ochner v . N ew Y ork, 1 9 8 U .S . 4 5 (1 9 0 5 ) . A  fu l l  a c c o u n t o f  th e 

b a c k g ro u n d o f  L ochner is P . K e n s , J u d ic ia l  P o w e r a n d  R e fo r m  

P o l i t ic s :  T h e  A n a to m y  o f  Lochner v. New York (1 9 9 0 ) .

3 2 4 7 U .S . 2 5 1 (1 9 1 8 ) .

4 2 5 0 U .S . 6 1 6 (1 9 1 9 ) .

5 3 0 0 U .S . 3 7 9 (1 9 3 7 ) .

6 5  U .S . (1 C ra n c h ) 1 3 7 (1 8 0 3 ) .

7_ U .S ._ 1 1 6 S .C t. 1 1 1 4 (1 9 9 6 ) .

8H  a t 1 1 7 6 .

9 Id . a t 1 1 2 9 -3 0 .

10 See g e n e ra l ly , B ic k e l &  S c h m id t J u d ic ia r y ,  p . 9 et seq . F o r 

g o o d d isc u ss io n s o f  th e P ro g re ss iv e E ra , see, R . H o fs ta d te r , T h e  

A g e o f  R e fo r m  (1 9 5 5 ) ; H .U . F a u lk n e r , T h e  Q u e s t f o r  S o c ia l J u s­

t i c e  (1 9 3 1 ) .

1 1 L a b o r c o n f l ic t is d isc u sse d in  O . F iss , T r o u b le d  B e g in n in g s o f  

t h e  M o d e r n  S ta te , 1 8 8 8 -1 9 1 0 (1 9 9 3 ) .

1 2 S e e g e n e ra l ly L . G o o d w y n , T h e P o p u l is t M o m e n t : A  S h o r t  

H is to r y  o f  t h e  A g r a r ia n  R e v o l t in  A m e r ic a  (1 9 7 8 ) .

1 3 In s ig h tfu l d isc u ss io n s o f  th e c o n s ti tu t io n a l id e o lo g y o f  th e la te 

n in e te e n th c e n tu ry c a n b e fo u n d in  H . G il lm a n , T h e C o n s t i t u ­

t io n  B e s ie g e d (1 9 9 3 ) , a n d in  J . M a y , “ A n ti tru s t in  th e F o rm a tiv e 

E ra : P o li t ic a l a n d E c o n o m ic T h e o ry in  C o n s ti tu t io n a l a n d A n ti ­

t ru s t A n a ly s is ,”  5 0 O hio Sta te L .  J. 2 5 7 (1 9 8 9 ) . A  g o o d a c c o u n t o f  

c h a n g e s in  so c ia l th o u g h t in  th e P ro g re ss iv e E ra is M .  W h ite , S o­

c ia l  T h o u g h t  in  A m e r ic a  (1 9 4 7 ) .

1 4 F iss , p . T r o u b le d  B e g in n in g s , 5 3 et seq .

15 See, fo r  e x a m p le , A .H .  K e lly  a n d W .A . H a rb iso n , T h e A m e r i ­

c a n  C o n s t i t u t io n :  I t s  O r ig in s  a n d  D e v e lo p m e n t (1 9 4 8 ) ; A .  P a u l, 

C o n s e r v a t iv e C r is is  a n d  t h e  R u le  o f  L a w  (1 9 6 0 ) ; B .R . T w iss , 

L a w y e r s a n d  t h e  C o n s t i t u t io n  (1 9 4 2 ) .

16 See, fo r  e x a m p le , L .  B e th , T h e  D e v e lo p m e n t o f  t h e  A m e r ic a n  

C o n s t i t u t io n , 1 8 7 7 -1 9 1 7 ( 1 9 7 1 ) .

1 7 R . H o fs ta d te r , S o c ia l D a r w in is m  in  A m e r ic a n  T h o u g h t  (1 9 5 5 ) 

p . 4 6 et seq .

1 8 D . M o n tg o m e ry , B e y o n d E q u a l i t y :  L a b o r  a n d  t h e R a d ic a l 

R e p u b l ic a n s , 1 8 6 2 -1 8 7 2 (1 9 6 7 ) . A  p a r t ic u la r ly th o u g h tfu l s ta te­

m e n t o f  th is v ie w , p u b l ish e d in  1 9 1 1 in  th e m id s t o f  th is p e r io d , is 

F . G o o d n o w , S o c ia l R e fo r m  a n d  t h e  C o n s t i t u t io n  (1 9 1 1 ) .

1 9 A c c o u n ts o f  th e p e rso n a l i ty a n d in te l le c tu a l c h a ra c te r o f  th e 

Ju s tic e s o f  th is e ra c a n b e fo u n d in  F iss , T r o u b le d  a n d B ic k e l &  

S c h m id t , J u d ic ia r y .

2 0 1 5 7 U .S . 4 2 9 (1 8 9 5 ) .

21 See F iss , T r o u b le d , 3  et seq .

2 21 9 8 U .S . a t 5 3 .

23 Id .

2 4 1 9 8 U .S . a t 5 7 .

25 Id .

2 6 1 9 8 U .S . 5 7 -5 9 .

2 7 1 9 8 U .S . a t 6 1 .

2 8 1 9 8 U .S . a t 6 4 .

2 9 1 9 8 U .S . a t 6 3 .

3 0 1 9 8 U .S . a t 7 0 .

3 1 1 9 8 U .S . a t 7 2 .

3 2 1 9 8 U .S . a t 7 3 .

3 3 1 9 8 U .S . a t 7 5 .

34 Id .

3 5 1 9 8 U .S . a t 7 5 -7 6 .

3 61 6 9 U .S . 3 6 6 (1 8 9 8 ) .

3 7 2 0 8 U .S . 4 1 2 ,4 2 1 (1 9 0 8 ) .

3 8 2 4 3 U .S . 4 2 6 (1 9 1 7 ) .

3 9 2 0 8 U .S . 1 6 1 , 1 7 4 (1 9 0 8 ) .

4 0 2 3 6 U .S . 1 , 1 7 (1 9 1 5 ) .

4 1 2 6 1 U .S . 5 2 5 , 5 4 6 (1 9 2 3 ) .

32 See, B ic k e l &  S c h m id t, J u d ic ia r y ,  p p . 4 -5 .

4 3 2 7 8 U S . 2 3 5 ,2 3 9 (1 9 2 9 ) .

4 4 A .H . K e lly  a n d W .A . H a rb iso n , T h e  A m e r ic a n  C o n s t i t u t io n , 

p . 4 9 8 e Z  seq . T h is a n d s im ila r e x p re ss io n s a re re v ie w e d in  G il lm a n 

4  et seq .

4 5 T .R . P o w e ll , “ T h e Ju d ic ia l i ty o f  M in im u m -W a g e L e g is la t io n ,”  

3 7 H arv. L .R . 5 4 5 , 5 7 3 (1 9 2 4 ) . T h is a n d o th e r re a c t io n s a re d is­

c u sse d in  G il lm a n , T h e C o n s t i t u t io n  B e s e ig e d , p . 1 7 5 et seq .

4 6 P o u n d’ s a n d F ra n k fu r te r’s m a n y w rit in g s o n th e se th e m e s a re 

in s ig h tfu l ly d isc u sse d in  G il lm a n , T h e  C o n s t i t u t io n  B e s e ig e d , p . 

1 3 6 -1 3 7 .

4 7 H o lm e s-P o l la c k L e tte rs , v o l. 1 ,1 6 3 .

4 8 H o lm e s w ro te to  H a ro ld L a sk i:

O n th e e c o n o m ic s id e I  a m m ig h ty sk e p tic a l o f  h o u rs 

o f  la b o r a n d m in im u m w a g e re g u la t io n s , b u t i t  m a y b e 

th a t a so m e w h a t m o n o to n o u s s ta n d a rd iz e d m o d e o f  l i fe  

is c o m in g . O f  c o u rse i t  o n ly  m e a n s sh if t in g th e b u rd e n 

to  a d if fe re n t p o in t o f  in c id e n c e , i f  I  b e r ig h t, a s I  th in k  

I  b e , th a t e v e ry c o m m u n ity re s ts o n th e d e a th o f  m e n .

I f  th e p e o p le w h o c a n’ t  g e t th e m in im u m a re to  b e su p­

p o r te d y o u ta k e o u t o f  o n e p o c k e t to  p u t in to  th e o th e r .

I  th in k  th e c o u ra g e o u s th in g to  sa y to  th e c ro w d , th o u g h 

p e rh a p s th e B ra n d e is sc h o o l d o n’ t  b e l ie v e i t , is , y o u 

n o w h a v e a l l th e re is— a n d y o u ’d  b e tte r fa c e i t  in ­

s te a d o f  t ry in g  to  l i f t  y o u rse lv e s b y  th e s la c k o f  y o u r 

o w n b re e c h e s . B u t a l l o u r p re se n t te a c h in g is h a te 

a n d e n v y fo r th o se w h o h a v e a n y lu x u ry , a s so c ia l 

w ro n g d o e rs . H o lm e s -L a s k i L e t t e r s , v o l. 1 , p p . 5 1 - 

5 2 .

49 See g e n e r a l ly , G i lm o r e ,  T h e  A g e s o f  A m e r ic a n  L a w  (1 9 7 7 ) .

5 0 A n  e x c e l le n t a c c o u n t o f  c h i ld  la b o r in  th e P ro g re ss iv e E ra is S . 

W o o d , C o n s t i t u t io n a l  P o l i t ic s in  t h e P r o g r e s s iv e E r a : C h i ld  

L a b o r  a n d  t h e  L a w  ( 1 9 6 8 ) .

5 1 C . V a n n W o o d w a rd , O r ig in s  o f  t h e  N e w  S o u th  p . 4 1 6 , q u o te d 

in  W o o d , C o n s t i t u t io n a l  P o l i t ic s , p p . 7 -8 .

5 2 1 8 8 U .S . 3 2 1 ,3 5 7 -5 8 (1 9 0 3 ) .

5 3 1 8 8 U .S . a t 3 7 1

5 4 2 2 0 U .S . 4 5 (1 9 1 1 ) .

5 5 2 2 7 U .S . 3 0 8 (1 9 1 3 ) .

5 6 Q u o te d in  W o o d 7 7 .

5 7 2 4 7 U .S . 2 5 1 (1 9 1 8 ) .

5 8 2 4 7 U .S . a t 2 7 2 .

5 9 2 4 7 U .S . a t 2 7 6 .

“ 2 4 7 U .S . a t 2 8 0 .
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6 1 1 5 7 U .S . a t 6 5 1 .

6 2 1 5 6 U .S . 1 (1 8 9 5 ) .WVUTSRQPONMLKJIHGFEDCBA
63 In  re D ebs, 1 5 8 U .S . 5 6 4 (1 8 9 5 ) .

64 See g e n e ra l ly , F iss , LKJIHGFEDCBAT r o u b le d , p . 1 0 7 et seq .

6 5 1 6 6 U .S . 2 9 0 (1 8 9 7 ) .

6 61 7 1 U .S . 5 0 5 (1 8 9 8 ) .

6 71 7 5 U .S . 2 1 1 (1 8 9 9 ) .

6 8 1 9 3 U .S . 1 9 7 (1 9 0 4 ) .

‘ ’ Q u o te d in  B ic k e l &  S c h m id t, J u d ic ia r y ,  p . 9 7 . 

™ 2 2 1 U .S . 1 ,5 8 (1 9 1 1 ) .

7 1 2 2 1 U .S . 1 0 6 (1 9 1 1 ) .

7 2 2 3 8 U .S . 3 4 7 (1 9 1 5 ) .

7 3 2 1 9 U .S . 2 1 9 (1 9 1 1 ) .

7 4 2 3 5 U .S . 1 3 3 (1 9 1 4 ) .

7 5 2 4 5 U .S . 6 0 (1 9 1 7 ) .

7 6 2 3 5 U .S . 1 5 1 (1 9 1 4 ) .

7 7 T h e se d e c is io n s a re d isc u sse d in  B ic k e l &  S c h m id t, J u d ic ia r y ,  

7 2 5 et seq .

7 8 2 4 9 U .S . 4 7 (1 9 1 9 ) .

” 2 4 9 U .S . 2 0 4 (1 9 1 9 ) .

8 0 2 4 9 U .S . 2 1 1 (1 9 1 9 ) .

8 1 2 5 0 U .S . 6 1 6 (1 9 1 9 ) .

8 2 2 5 0 U .S . a t 6 3 0 .

8 3 2 6 8 U .S . 6 5 2 (1 9 2 5 ) .

8 4 2 7 4 U .S . 3 5 7 (1 9 2 7 ) .

8 5 F o r e x c e l le n t d isc u ss io n s o f  th is re c e n t sc h o la rsh ip , see G il lm a n , 

T h e C o n s ti tu t io n B e s ie g e d , a n d F iss , T ro u b le d B e g in n in g s o f  

th e M o d e rn S ta te , 1 8 8 8 -1 9 1 0 . R e fe re n c e is m a d e to  th e im p o r­

ta n t w o rk o f  E r ic F o n e r , C h a r le s M c C u rd y , A la n  Jo n e s , W ill ia m  

N e lso n , D a v id G o ld , W ill ia m  F o rb a th , a n d D a v id M o n tg o m e ry . 

T o th is in s ig h tfu l g ro u p sh o u ld b e a d d e d O w e n F iss a n d Ja m e s 

M a y .
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U n d e r th e la w s o f  th e U n ite d S ta te s , in  1 9 3 4 M r. 

Ja c o b M a g e d , o f  Je rse y C ity , b e c a m e th e m o st u n­

l ik e ly  o f  p u b l ic e n e m ie s . T h e h a p le ss M a g e d , a n 

im m ig ra n t, w a s fo r ty -n in e a n d ru n n in g h is o w n ta i­

lo r sh o p . H e h a d b e e n w a rn e d o n c e b y in sp e c to rs 

f ro m  th e g o v e rn m e n t, b u t th e se c o n d t im e , in  A p r i l  

1 9 3 4 , th e a u th o r i t ie s d e c id e d to  m a k e a n e x a m p le o f  

h im . M a g e d w a s p ro se c u te d a n d se n t to  ja i l  fo r  th re e 

m o n th s , le a v in g a w ife  a n d fo u r d a u g h te rs to  s tru g g le 

w ith  th e b u s in e ss a n d p a y h is $ 1 0 0 f in e . A n d  h is 

c r im e ? K n o w in g ly , d e l ib e ra te ly , M a g e d h a d c h a rg e d 

th ir ty - f iv e  c e n ts to  p re ss a su it fo r  a c u s to m e r, e v e n 

th o u g h th e c o d e o f  th e N a tio n a l R e c o v e ry A c t  (N R A ) 

h a d p e g g e d th e p r ic e a t fo r ty  c e n ts . M a g e d , w ith  h is 

b ro k e n E n g lish , c o u ld n o t b e l ie v e th a t a n y o n e c o u ld 

“ te l l m e h o w  to  ru n m y  b u s in e ss” — o r th a t h e c o u ld 

b e c o m e a c r im in a l b y c h a rg in g le ss th a n th e o th e r 

s to re s . H e w a s n o t w h a t w e w o u ld c a l l to d a y a h ig h ly  

“ c re d e n tia le d”  m a n . H e c o u ld n o t c h a rg e h ig h fe e s 

fo r b i l la b le h o u rs . A s o n e re p o r te r p u t i t , in  a n 

a c c o u n t o f  th e c a se , M a g e d a p p a re n tly g ra sp e d th e 

p o in t th a t th e k e y to  m a k in g a l iv in g  la y  in  h is o w n 

h u m a n c a p ita l . “ H is o b se rv a tio n h a d le d h im  to  

b e l ie v e th a t th e o n ly re a so n o n e m a n g e ts m o re 

b u s in e ss th a n a n o th e r is th a t h e g iv e s m o re v a lu e fo r  

th e m o n e y .”  F o r a c tin g o n th a t m a x im u n d e r th e re­

g im e o f  th e N R A , M a g e d w a s c o n v e r te d in to  a p u b l ic 

v i l la in  (o r in  G e n e ra l H u g h Jo h n so n’ s o f f ic ia l  te rm , 

a “ c h ise le r” ) . M r. A b ra h a m T ra u b e , th e p re s id e n t o f  

th e C le a n e rs a n d D ry e rs B o a rd o f  T ra d e , a n d a 

d ire c to r o f  th e c o d e a u th o r i ty fo r th a t in d u s try , 

e x p la in e d th e c a se to  th e p re ss : “ W e th in k  th a t th is is  

th e o n ly  w a y  to  e n fo rc e th e N R A . I f  w e d id  th e sa m e 

th in g in  N e w  Y o rk  C ity  w e w o u ld so o n g e t th e w h o le 

in d u s try in  l in e .” 1 Ja c o b M a g e d c o u ld b e c o m e a 

c r im in a l o n ly  u n d e r a ra re se t o f  la w s , in  w h ic h p e o p le 

in  th e b u s in e ss o f  d ry  c le a n in g c o u ld u se th e p o w e rs 

o f  la w  to  im p o se p e n a lt ie s o n th e ir o w n c o m p e ti to rs , 

w h o d a re d to  lo w e r th e ir p r ic e s .

P re ss in g p a n ts o r d r i l l in g  fo r  o i l— th e re w a s n o 

d if fe re n c e . W h a t w a s re f le c te d h e re w a s th e e x p e r i­

m e n t o f  th e N e w  D e a l w ith  c o rp o ra t ism . T h e c a se 

o f  M a g e d b e c a m e p a r t o f  a re c o rd c o m p ile d b y  

S e n a to r W ill ia m  B o ra h , in  1 9 3 4 , w h e n h e b e g a n 

to lo o k in to th e p ro b le m s o f  sm a ll b u s in e sse s 

u n d e r th e N a tio n a l R e c o v e ry A d m in is tra t io n 

(N R A ). B o ra h’ s in q u iry b ro u g h t fo r th a to r re n t o f  

le t te rs f ro m  b u s in e ssm e n th ro u g h o u t th e c o u n try , a n d 

th e y m a k e , a lto g e th e r , a fe tc h in g , p a th e tic c o l le c t io n . 

T h e le t te rs c a n b e fo u n d to d a y in  a c o n ta in e r a m o n g 

th e B o ra h p a p e rs in  th e L ib ra ry  o f  C o n g re ss .2 O n e 

b u s in e ssm a n w a s w il l in g  to  ta k e th e t im e to  la y o u t,
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o v e r se v e ra l s in g le -sp a c e d p a g e s , th e e c o n o m ic s o f  

th e ic e b u s in e ss in  S t. L o u is . O r a n o th e r , in  M iss is­

s ip p i, w o u ld t ry  to  se t fo r th  so m e ra th e r ru d im e n ta ry 

c o n s id e ra t io n s o n p r ic in g a n d lo c a t io n in  a d ry  

c le a n in g s to re . T h o se c o n s id e ra t io n s , h e th o u g h t, 

w o u ld h a v e b e e n e v id e n t to  a n y o n e w ith  a m o d ic u m 

o f  c o m m o n se n se . B u t th e y w e re t re a te d a s m a tte rs 

m a je s tic a l ly b e y o n d th e re c o g n it io n o f  th e fe d e ra l 

g o v e rn m e n t. T a k e n to g e th e r , th e se d o c u m e n ts m a y 

fo rm  a k in d  o f  “ p e o p le’ s h is to ry”  o f  th e N e w  D e a l. 

A n d w h a t th e y se e m to d e sc r ib e is a g o v e rn m e n t 

m a k in g w a r o n th e m o st o rd in a ry p e o p le , l ik e  Ja c o b 

M a g e d .

T h e s to ry ja rs u s to d a y , i t  m a y s tr ik e u s a s b i­

z a rre , p re c ise ly b e c a u se i t  d id  n o t b e c o m e ro u t in e . 

I t  d id  n o t b e c o m e p a r t o f  a p ra c t ic e w o v e n in to o u r 

d a i ly l iv e s , m a in ly b e c a u se i t  w a s re s is te d b y th e 

S u p re m e C o u r t. T h e in tr ic a te c o d e o f  w a g e s a n d 

p r ic e s , c o v e r in g e s ta b l ish m e n ts f ro m  b u r le sq u e 

h o u se s to fu n e ra l p a r lo rs , w a s sw e p t a w a y w h e n th e

C o u r t s tru c k d o w n th e N R A  in  1 9 3 5 , in  th e c e le b ra te d 

c a se o f  th e S c h e c h te r P o u ltry C o rp o ra t io n . T h e o ra l 

a rg u m e n t in  th e c h a m b e r o f  th e S u p re m e C o u r t is 

ra re ly a sc e n e o f  h ig h c o m e d y , b u t th e t ra n sc r ip t o f  

th e WVUTSRQPONMLKJIHGFEDCBASchech ter c a se o f fe re d p e rs is te n t n o te s o f  la u g h­

te r in  th a t se d a te c h a m b e r a s th e la w y e rs fo r th e 

g o v e rn m e n t so u g h t, e a rn e s tly , to e x p la in th e d e e p - 

d ish th e o r ie s b e h in d th e se re g u la t io n s o f  th e N R A . 

P e o p le m a y n o t re c a l l to d a y th a t, in  th e c o d e s 

g o v e rn in g th e p o u ltry b u s in e ss , th e N R A  in c o rp o­

ra te d a th e o ry , c a s t a lo n g th e se l in e s : i f  c u s to m e rs 

fo r  p o u ltry w o u ld b e a l lo w e d to  se le c t o n ly  th e h e a lth y 

c h ic k e n s , th a t w o u ld le a v e , b y  th e e n d , a n a g g re g a­

t io n  o f  th e sc ra w n ie r a n d m o re s ic k ly  c h ic k e n s . F o r 

th e sa k e o f  d iv e s t in g h im se lf o f  th e lo t , th e o w n e r o f  

th e c h ic k e n s w a s l ik e ly  to d e a l w ith  th e jo b b e rs o r  

w h o le sa le rs b y se l l in g th e c h ic k e n s a t v a n ish in g ly 

lo w  p r ic e s . B u t th a t in  tu rn , a s th e th e o ry w e n t, w o u ld 

u n d e rc u t th e p r ic e s fo r  p o u ltry , d e p re ss th e p r ic e o f  

p o u ltry in  th e m a rk e t, u n d e rc u t th e in c o m e o f  fa rm e rs

Ja c o b M a g e d , a Je rse y 

C ity  ta i lo r , w a s im p r is­

o n e d fo r  v io la t in g th e 

N a tio n a l R e c o v e ry A c t  

a f te r h e w a s c o n v ic te d fo r  

p re ss in g p a n ts fo r  th ir ty -  

f iv e  c e n ts , f iv e  c e n ts 

c h e a p e r th a n th e 

m in im u m d ic ta te d b y  

g o v e rn m e n t. H e is 

p ic tu re d h e re w ith  h is w ife  

a f te r h is re le a se in  A p r i l  

1 9 3 4 .
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a n d th e ir fa m il ie s , a n d d e e p e n in  tu rn th e D e p re s­

s io n th a t e n g u lfe d th e n a tio n .3 B u t, o f  c o u rse , th is 

a rra n g e m e n t o f  d e a l in g w ith  jo b b e rs is  n o t a lto g e th e r 

s ta r t l in g to  th o se sa v v y p e o p le o n fa rm s , w h o m u st 

o f te n ta k e r isk s o f  th is k in d  w ith  p e r ish a b le s a n d m o v e 

a s m a n y o f  th e ir g o o d s a s th e y c a n b e fo re th e y se tt le 

fo r  th e p r ic e s th e y c a n g e t fo r  th e re m n a n ts . A n d  y e t 

th e p la n n e rs o f  th e N e w  D e a l th o u g h t th e y fo u n d h e re 

a p ro b le m th a t w o rse n e d th e D e p re ss io n , a n d th e y 

c o n tr iv e d th is so lu t io n , w h ic h m ig h t h a v e b e e n d e­

v ise d b y th e le g e n d a ry W ise M e n o f  C h e lm ( in  

S h o le m A le ic h e m’ s v i l la g e o f  id io ts ) . I t  w a s c a l le d 

th e p ro v is io n o n “ s tra ig h t k i l l in g ” : th e p r ic e o f  p o u l­

t ry  w o u ld b e su s ta in e d s im p ly b y  re q u ir in g th a t e v e n 

th e w h o le sa le rs , e v e n th e p e o p le b u y in g la rg e 

n u m b e rs o f  c h ic k e n s , w o u ld n o t b e p e rm itte d to  p ic k  

a n d c h o o se a m o n g th e c h ic k e n s . A  b u y e r m a y n e e d 

a te n -p o u n d c h ic k e n , b u t h e w o u ld b e o b l ig e d to  ta k e 

th e c h ic k e n n e a re s t th e d o o r o f  th e c h ic k e n h o u se , 

o r o f  th e c ra te o n th e t ru c k . A s M r. Jo se p h H e lle r 

a n d h is c o l le a g u e s n o te d in  th e ir b r ie f fo r th e 

S c h e c h te rs , th e g o v e rn m e n t d e sc r ib e d th e p ro v i­

s io n s o n “ s tra ig h t k i l l in g ”  a s a re m e d y to  th e “ e v i l”  

o f  “ se le c t iv e b u y in g .”  A s H e lle r a p tly re m a rk e d , 

se le c t iv e b u y in g w a s a n “ e v i l ”  b e c a u se i t  

“ p e rm itte d ] th e c u s to m e r to  b u y w h a t h e c h o o se s , 

le a v in g in  th e p o sse ss io n o f  th e s la u g h te re r in fe r io r 

p o u ltry re q u ire d to  b e so ld a t a lo w e r p r ic e . S o m u c h 

fo r  th e ‘ e v i l .’ ” 4

I t  fe l l  to H e lle r to le a d th e Ju s tic e s o f  th e S u­

p re m e C o u r t th ro u g h th e m a z e o f  su c h th e o r ie s th a t 

c o n s ti tu te d th e N a tio n a l R e c o v e ry A c t. A n d  in  re­

sp o n se , Ju s tic e s Ja m e s C . M c R e y n o ld s a n d G e o rg e 

S u th e r la n d k e p t a sk in g th o se s im p le q u e s tio n s , re­

f le c t in g th e w o r ld th a t th e re s t o f  u s c o n tin u e d to  

in h a b it .

M R . JU S T IC E M c R E Y N O L D S : I  w a n t to se e 

w h e th e r I  u n d e rs ta n d [ th e a rra n g e m e n t] c o rre c t ly .. .

. [T ]h e se c h ic k e n s a re b ro u g h t in to  N e w  Y o rk  b y  th e 

c a r lo a d , a n d th e n th e y a re ta k e n o u t a n d p u t in  c o o p s? 

[M r . H e lle r , a rg u in g fo r  th e S c h e c te r c o m p a n y , sa y s 

y e s , a n d h e fu r th e r in fo rm s th e Ju s tic e th a t th e re a re 

th ir ty  to fo r ty  c h ic k e n s in  a c o o p .] A n d i f  h e 

u n d e r ta k e s to  se l l th e m [ f ro m  th e c o o p ] h e m u st h a v e 

s tra ig h t-k i l l in g ?

M R . H E L L E R : H e m u st h a v e s tra ig h t-k i l l in g . In  

o th e r w o rd s , th e c u s to m e r is n o t p e rm itte d to  se le c t 

th e o n e s h e w a n ts . H e m u st p u t h is h a n d in  th e c o o p 

w h e n h e b u y s f ro m  th e s la u g h te rh o u se a n d ta k e th e 

f i rs t  c h ic k e n th a t c o m e s to  h a n d . H e h a s to  ta k e th a t.

[L a u g h te r— re c o rd e d in  th e c h a m b e r ]

M R . JU S T IC E M c R E Y N O L D S : I r re sp e c tiv e o f  

th e q u a l i ty o f  th e c h ic k e n ?

[M o re la u g h te r in  th e c o u r tro o m .]

. . . S u p p o se i t  is a s ic k c h ic k e n ? [h e g o e s o n to  

a sk , a n d h e is to ld  th a t a b u y e r w a s f re e to  re je c t a 

s ic k c h ic k e n .] N o w  c a n h e b re a k u p th o se c o o p s a n d 

se l l th e m , h a lf  a d o z e n c h ic k e n s to  o n e m a n , a n d h a lf 

a d o z e n to  a n o th e r m a n ?

M R . H E L L E R : H e c a n n o t. H e c a n se l l a w h o le 

c o o p , o r o n e h a lf o f  a c o o p . . . . T h a t is a l l . A n d  

w h e n h e se l ls f iv e , o r s ix , o r tw o , o r th re e , h e c a n n o t 

p e rm it th e p u rc h a se r a n y se le c t io n o f  th e c h ic k e n s in  

th e c o o p .

M R . JU S T IC E S T O N E [ in te rv e n e s to a sk ] : D o  

y o u m e a n th a t th e re c a n b e a se le c t io n i f  h e b u y s 

o n e -h a lf th e c o o p ?

M R . H E L L E R : N o . Y o u  ju s t b re a k th e b o x in to  

tw o  h a lv e s .

[L a u g h te r in  th e c o u r tro o m .]

[T h e n ,] M R . JU S T IC E S U T H E R L A N D [a sk s ] : 

W e ll, su p p o se , h o w e v e r , th a t a l l th e c h ic k e n s h a v e 

g o n e o v e r to  o n e e n d o f  th e c o o p ?5

[M o re la u g h te r in  th e c o u r tro o m .]

O n e th in g I  n e v e r le a rn e d in  m y  re a d in g a b o u t 

th e N e w  D e a l w a s th a t w h e n th e c le v e r y o u n g la w ­

y e rs fo r  th e g o v e rn m e n t so u g h t to  e x p o u n d , in  o p e n 

c o u r t, th e th e o r ie s th e y w e re w ra p p in g in to  th e la w , 

th e ir a c c o u n t o f  th e la w  e l ic i te d th e g ig g l in g o f  th e 

u rb a n e . B u t th e se p a r ts o f  th e N e w  D e a l h a v e u su­

a l ly  b e e n sc re e n e d f ro m  th e p o p u la r h is to r ie s o f  th e 

p e r io d , a n d th e la u g h t ra c k h a s b e e n p ro g ra m m e d 

n o w  to fo l lo w  p re d ic ta b ly in  re sp o n se to a ra th e r 

d if fe re n t se t o f  l in e s . I  e n c o u n te re d th e fa m il ia r , 

p re d ic ta b le la u g h , n o t to o lo n g a g o , in  a m e e tin g w ith  

c o l le a g u e s in  th e s tu d y o f  c o n s ti tu t io n a l la w . O n e c o l­

le a g u e , c o u n tin g o n th e su re la u g h , c ite d a g a in th a t 

l in e , o f te n q u o te d , f ro m  Ju s tic e O w e n J . R o b e r ts in  

th e c a se o f  WVUTSRQPONMLKJIHGFEDCBAU n ited Sta tes v. B utler (1 9 3 6 ) .6 T h a t w a s 

th e c a se in  w h ic h th e C o u r t s tru c k d o w n th e 

A g r ic u ltu ra l A d ju s tm e n t A d m in is tra t io n a s a c e n te r - 

p ie c e o f  th e N e w  D e a l. In  th e c o u rse o f  w rit in g  fo r
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th e C o u r t, R o b e r ts o f fe re d h is n o w -fa m o u s o b se rv a­

t io n  th a t, w h e n a n a c t o f  C o n g re ss is c h a l le n g e d o n 

c o n s ti tu t io n a l g ro u n d s , “ th e ju d ic ia l b ra n c h o f  th e 

G o v e rn m e n t h a s o n ly  o n e d u ty ,— to  la y th e a r t ic le o f  

th e C o n s ti tu t io n w h ic h is in v o k e d b e s id e th e s ta tu te 

w h ic h is c h a l le n g e d a n d to  d e c id e w h e th e r th e la t te r 

sq u a re s w ith  th e fo rm e r .” 7

T h a t p a ssa g e h a s b e e n m u c h d e r id e d fo r  i ts in ­

n o c e n c e , o r fo r  i ts re f le c t io n o f  a m e c h a n is t ic ju r is­

p ru d e n c e . A n d  a s i t  w a s in v o k e d a g a in , o n th is o c­

c a s io n , i t  in sp ire d th e u su a l ro u n d o f  d e r is iv e m ir th . 

B u t o f  c o u rse th e d e r is io n in sp ire d b y  th e l in e w a s 

m e a n t to sp i l l o v e r to a f fe c t th e ju r isp ru d e n c e in  

w h ic h th a t se n te n c e w a s im m u re d : to la u g h a t R o b­

e r ts’  l in e in  th e WVUTSRQPONMLKJIHGFEDCBAB utler c a se w a s to  c o n f irm  a g a in o u r 

re c o g n it io n th a t th e re w a s so m e th in g la u g h a b le , o r  

p re p o s te ro u s , a b o u t th e d e c is io n th a t c o n ta in e d th a t 

l in e . A n d th e d e e p e r im p l ic a t io n w a s th a t th e re w a s 

so m e th in g u n se r io u s , so m e th in g la u g h a b ly w ro n g , 

w ith  th e ju r isp ru d e n c e th a t re s is te d th e N e w D e a l. 

A fte r th e c h u c k l in g su b s id e d , I a sk e d m y f r ie n d 

w h e th e r h e w o u ld in  fa c t re a c h to d a y a d e c is io n in  

th e B utler c a se d if fe re n t f ro m  th e d e c is io n th a t

R o b e r ts a n d h is c o l le a g u e s e x p la in e d in  th a t c a se . 

H e re p l ie d , in  w h a t se e m e d to b e a n in s ta n t re f le x , 

th a t th e re w a s n o se r io u s q u e s tio n— th a t h e w o u ld 

c e r ta in ly re je c t th a t d e c is io n , a s h e w o u ld re je c t a l l 

o f  th e o th e r d e c is io n s th a t re s is te d th e N e w D e a l. 

T h e c o n v e rsa tio n m o v e d o n , a n d a s i t  tu rn e d o n to 

o th e r p a th s , I to o k a d v a n ta g e o f  o n e p h a se in  th e 

d isc u ss io n to p o se th is p ro b le m to m y f r ie n d s a n d 

c o l le a g u e s . I a sk e d th e m to im a g in e a sc h e m e o f  

re g u la t io n , in  o u r c u r re n t p o l i t ic s , th a t to o k th is fo rm :

T h e S u p re m e C o u r t h a s d e c la re d th a t th e 

C o n g re ss a n d th e S ta te s m a y fa v o r c h i ld b ir th 

o v e r a b o r t io n , e v e n w h ile th e C o u r t h a d h e ld 

to i ts d e c is io n in  R oe v. W ade, in  a r t ic u la t in g 

a c o n s ti tu t io n a l f re e d o m to c h o o se a b o r t io n . 

A n d so C o n g re ss d e c id e s to a c t u p o n th is 

d o c tr in e , to  fa v o r c h i ld b ir th o v e r a b o r t io n . I t  

e n a c ts a ta x th a t w il l  a p p ly to a l l c l in ic s in  

w h ic h a b o r t io n s a re p e r fo rm e d . T h e p ro c e e d s 

o f  th e ta x w i l l  b e d o n a te d to  o f f ic e s o f  “ B ir th ­

r ig h t,”  o r o rg a n iz a t io n s th a t o f fe r c o u n se l to  

w o m e n to  b r in g th e ir u n b o rn c h i ld re n to  b ir th ,

T h e S c h e c h te r b ro th e rs , p o u ltry d e a le rs w h o c o n te s te d th e N a tio n a l R e c o v e ry A c t ’ s re s tr ic t io n s o n se l l in g c h ic k e n s , a re p ic­

tu re d a b o v e in  th e o f f ic e o f  th e ir a tto rn e y , Jo se p h H e lle r , c e le b ra t in g th e ir v ic to ry b e fo re th e S u p re m e C o u r t.
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ra th e r th a n h a v e a b o r t io n s . A t  th e sa m e t im e , 

th e ta x e s p la c e d o n th e c l in ic s w il l  ra ise th e 

p r ic e o f  d o in g b u s in e ss , a n d th o se e x p e n se s 

m a y h a v e to  b e p a sse d o n to  th e c l ie n ts o f  th e 

c l in ic s in  th e fo rm  o f  h ig h e r p r ic e s . E ith e r 

w a y , th e ta x w il l  ra ise th e c o s t o f  a b o r t io n s , 

a n d o f fe r a fu r th e r d isc o u ra g e m e n t to th e 

e le c t io n o f  th e se p ro c e d u re s o f  a b o r t io n .

A s  th e se c o n d s tra n d o f  th e p o l ic y , th e le g­

is la t io n o f fe rs to  WVUTSRQPONMLKJIHGFEDCBArem it o r  re m o v e th e ta x : T h e 

ta x  w il l  b e w a iv e d i f  th e a b o r t io n c l in ic s a g re e , 

“ v o lu n ta r i ly ,”  to  a c c e p t c e r ta in fe d e ra l re g u­

la t io n s th a t a re d e s ig n e d to  p ro m o te “ re sp o n­

s ib le”  a b o r t io n s , th a t is , a b o r t io n s th a t a re se n­

s it iv e to  a v a r ie ty o f  c o n c e rn s in  m e d ic a l t re a t­

m e n t a n d re sp e c t fo r  th e fa m ily : T h e c l in ic s 

w o u ld a c c e p t a b a n o n a b o r t io n s la te in  p re g­

n a n c y (z '.e ., b e y o n d th e f i rs t  t r im e s te r ) . T h e y 

w il l  n o t p e r fo rm a b o r t io n s b a se d o n a n y 

e s tim a te th a t a c h i ld is a f f l ic te d b y D o w n ’ s 

S y n d ro m e , o r a n y o th e r d isa b i l i ty . T h e y w il l  

n o t p e r fo rm a b o r t io n s o n a c c o u n t o f  th e se x 

o f  th e c h i ld  (e .g ., i f  th e p a re n ts d isc o v e r th a t 

th e c h i ld w il l  b e a g ir l , a n d th e fa m ily  h a d 

re a l ly b e e n h o p in g fo r  a b o y ) . N o a b o r t io n 

m a y b e p e r fo rm e d w ith o u t th e c o n se n t o f  th e 

fa th e r , o r , in  th e c a se o f  a p re g n a n t m in o r , th e 

c o n se n t o f  h e r p a re n ts . A  s tre n u o u s e f fo r t 

m u st a lso b e m a d e to  e s ta b l ish th e “ in fo rm e d 

c o n se n t”  o f  th e p re g n a n t w o m a n : T h e w o m a n 

m u st b e in fo rm e d a b o u t th e c u rre n t s ta g e o f  

d e v e lo p m e n t o f  h e r c h i ld in  th e w o m b , a n d 

w h a t is k n o w n a b o u t th e c o n d it io n o f  th e c h i ld  

a t th a t s ta g e (e .g ., th a t th e h e a r tb e a t m a y b e 

h e a rd w ith  a s im p le s te th e sc o p e b e tw e e n 

e ig h te e n a n d tw e n ty w e e k s , o r th a t th e c h i ld  

is sq u in t in g a n d su c k in g i ts th u m b a t o n ly  n in e 

o r  te n w e e k s ) . T h e c l in ic  m a y a lso b e o b l ig e d 

to in fo rm  th e p re g n a n t w o m a n th a t, in  th e 

te a c h in g o f  a l l te x tb o o k s in  e m b ry o lo g y a n d 

g y n e c o lo g y , h u m a n l i fe  b e g in s w ith  c o n c e p­

t io n ; th a t th e re is n o se r io u s d o u b t th a t th e 

b e in g w ith in  h e r w o m b is a l iv e (e lse , th e re 

w o u ld b e n o n e e d fo r  th is “ su rg e ry” ) a n d 

th a t th e b e in g is o f  th e sp e c ie s hom o sap i­

ens ( i.e ., th a t i t  is “ h u m a n”  a n d n o th in g o th e r 

th a n h u m a n f ro m  i ts f i rs t  m o m e n ts ) .

U n d e r th e te rm s o f  th is re g u la t io n , a c l in ic  w o u ld 

“ a g re e”  to  b e in  b u s in e ss o n  te rm s th a t c a l l in to  q u e s­

t io n  th e v e ry le g it im a c y o f  th e se rv ic e th a t fo rm s i ts

b u s in e ss . T h e re a c t io n s to  th is p o l ic y  w o u ld n o t b e 

so h a rd to  fa th o m , o r to  a n tic ip a te w ith  so m e p re c i­

s io n . F irs t, th e a rg u m e n t w o u ld b e m a d e th a t th e 

le g is la t io n o f fe re d a fa lse a c c o u n t o f  i tse lf a s a m e a­

su re o n ta x a tio n : i ts p u rp o se w a s n o t to ra ise re v­

e n u e , b u t to  m a n ip u la te th e b u rd e n s o f  ta x a tio n fo r  

th e sa k e o f  e n c o u ra g in g a c e r ta in se t o f  o u tc o m e s , 

e v id e n tly re g a rd e d b y  th e le g is la to rs a s d e s ira b le . B u t 

th e y w e re a lso o u tc o m e s th a t th e le g is la to rs w e re n o t 

f re e to le g is la te d ire c t ly o r e x p l ic i t ly : b y  th e d e c i­

s io n s o f  th e c o u r ts , th e C o n g re ss h a d to  re sp e c t th e 

p r iv a te r ig h t to  c h o o se a n a b o r t io n . A n d  y e t, w ith o u t 

c h a l le n g in g o v e r t ly th a t r ig h t to  c h o o se a n a b o r t io n , 

th e C o n g re ss w o u ld b e le g is la t in g in  a p ra c t ic a l w a y 

to re s tra in a n d c o n f in e th a t f re e d o m to c h o o se 

a b o r t io n . T h ro u g h th e g u ise o f  ta x in g , C o n g re ss 

w o u ld b e le g is la t in g in  a f ie ld  in  w h ic h i t  b o re n o 

c le a r a u th o r i ty to  le g is la te .

B e y o n d th a t, th e a rg u m e n t w o u ld ru n , th is le g is­

la t io n c o u ld n o t c la im  th a t b ro a d la t i tu d e o f  to le r­

a n c e th a t ju d g e s a re in c l in e d to  g iv e to  “ re g u la t io n s 

o f  b u s in e ss .”  T h is w a s n o t m e re ly th e re g u la t io n o f  a 

b u s in e ss . T h e re g u la t io n d id  a f fe c t th e w a y s in  w h ic h 

p e o p le m a k e th e ir m o n e y w h e n th e y o f fe r to th e 

p u b l ic th e “ se rv ic e”  o f  a b o r t io n s . B u t th e p u rp o se 

o f  th e le g is la t io n w a s n o t to  re g u la te a b u s in e ss , o r 

th e w a y s in  w h ic h p e o p le m a k e th e ir l iv in g s . T h e 

p u rp o se o f  th e le g is la t io n w a s to s tr ik e a t th e v e ry 

a c tiv i ty  th a t fo rm s th e “ b u s in e ss .”  B e y o n d th a t, th e 

a im  o f  th e la w  w a s to  s tr ik e a t th e p e rso n a l f re e d o m 

o f  p e o p le to  c h o o se th e k in d s o f  su rg e r ie s th a t b r in g 

fo r th  th e se c l in ic s . A n d , o f  c o u rse , th is “ b u s in e ss”  

c o u ld n o t b e c o n s tra in e d o r re s tr ic te d w ith o u t 

re s tr ic t in g th a t u n d e r ly in g p e rso n a l f re e d o m th a t 

g iv e s r ise to  th e b u s in e ss .

T h e fa c t th a t th e u n d e r ly in g f re e d o m in  th is c a se 

h a p p e n s to  b e th e f re e d o m to  c h o o se a n a b o r t io n is a 

fa c t th a t h e lp s a le r t u s th e se d a y s th a t th e re g u la t io n 

o f  b u s in e ss to u c h e s l ib e r t ie s th a t m a n y p e o p le re g a rd 

a s fu n d a m e n ta l. B u t in  th a t re sp e c t, th e is su e o f  

a b o r t io n h e lp s m a k e u s c o n sc io u s o f  a d im e n s io n o f  

c iv i l  l ib e r t ie s th a t h a s e lu d e d th e sy m p a th y a n d 

re c o g n it io n o f  c iv i l  l ib e r ta r ia n s s in c e th e N e w  D e a l. 

W h e n i t  b e c a m e “ p ro g re ss iv e”  fo r ju d g e s to  a c c e p t a 

w id e ra n g e o f  re g u la t io n o f  b u s in e ss , f ro m  re n t 

c o n tro ls to  l ic e n s in g , c iv i l  l ib e r ta r ia n s w e re w il l in g  

to  d e ta c h th e m se lv e s q u ite se re n e ly f ro m  th e p o ss i­

b i l i t ie s th a t th e se re g u la t io n s c o u ld b e a f fe c t in g p e r­

so n a l l ib e r t ie s , o r a t le a s t th e k in d s o f  p e rso n a l l ib e r­

t ie s th a t m a tte r .

T h a n k s , w e m ig h t sa y , to  th e h e ig h te n e d a w a re­

n e ss o f  th e “ r ig h t to  a n a b o r t io n ,”  i t  b e c o m e s e a s ie r
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fo r  u s to  re c o g n iz e a t o n c e th e se r io u s re s tr ic t io n s o f  

p e rso n a l f re e d o m th a t m a y c o m e d isg u ise d in  th e 

fo rm  o f  “ a d m in is tra t io n”  o r “ re g u la t io n s o f  b u s in e ss .”  

B u t b e y o n d th a t la y e r o f  c o n c e a lm e n t, th e re w o u ld 

b e , in  th is c a se , a fu r th e r d e c e p tio n a b o u t th e t ra n s fe r 

o f  a u th o r i ty : th ro u g h th e in s tru m e n t o f  ta x e s , th e C o n­

g re ss m a y ta k e o n i tse lf th e p o w e r to le g is la te in  a 

f ie ld  (e .g ., th e p ra c t ic e o f  a b o r t io n ) in  w h ic h i ts a u­

th o r i ty  to  le g is la te is fa r f ro m  c le a r . A n d  th e n , th ro u g h 

th e re m iss io n o f  ta x e s , i t  m a y in d u c e p e o p le to  a c c e p t 

th e a u th o r i ty o f  C o n g re ss to  p re sc r ib e , in  e x a c tin g 

d e ta i l , th e re g u la t io n s th a t g o v e rn th e p ra c t ic e o f  

a b o r t io n th ro u g h o u t th e c o u n try . B u t a s Ju s tic e 

Jo se p h P . S to ry u se d to  te a c h , i t  is o n e o f  th e a x io m s 

o f  th e la w  th a t w h a t m a y n o t b e d o n e d ire c t ly , m a y 

n o t b e d o n e in d ire c t ly .8 I f  th e fe d e ra l g o v e rn m e n t 

c o u ld n o t le g is la te d ire c t ly o n th e m a tte r o f  a b o r t io n , 

th e n i t  c o u ld n o t le g is la te p ro p e r ly b y in d ire c t io n , 

th ro u g h th e m a n ip u la t io n o f  ta x e s . N o r m a y th e g o v­

e rn m e n t su p p ly to i tse lf th e a u th o r i ty w ith h e ld b y  

th e C o n s ti tu t io n m e re ly b y re so r t in g to th e b ra z e n 

d e v ic e o f  a ss ig n in g a n d re m o v in g b u rd e n so m e 

ta x e s— b y  in d u c in g i ts c it iz e n s to  b u y b a c k th e ir o w n 

f re e d o m .

T h e se o b je c t io n s , th e se ju d g m e n ts o f  p r in c ip le , 

c o u ld b e se t d o w n c le a r ly i f  w e w e re fa c e d w ith  th is 

h y p o th e tic a l c a se in  th e re g u la t io n o f  a b o r t io n s . B u t 

i f  th e se l in e s o f  p r in c ip le a re c le a r to  u s to d a y , th e y 

sh o u ld h a v e b e e n e q u a l ly c le a r w h e n th e y w e re in ­

sp ire d in  th e 1 9 3 0 s , in  th e c a se s a r is in g f ro m  th e 

N e w  D e a l. F o r w h a t I  h a d d e sc r ib e d h e re , in  th e 

sc h e m e o f  re g u la t io n o n a b o r t io n , w a s s im p ly a n­

o th e r v e rs io n o f  th e sc h e m e th a t th e C o u r t h a d e n­

c o u n te re d w h e n i t  s tru c k d o w n th e A g r ic u ltu ra l A d ­

ju s tm e n t A c t  (A A A ).  A n d  th e re a so n s th a t I  se t fo r th , 

in  re c o u n tin g th e c o n s ti tu t io n a l d e fe c ts in  th is 

sc h e m e , w e re e sse n tia l ly th e re a so n s p u t fo r th b y  

Ju s tic e O w e n J . R o b e r ts th a t d a y , in  WVUTSRQPONMLKJIHGFEDCBAU n ited Sta tes v. 

B utler .

I f  o n e w e re to  ta k e th e sc h e m e a s d e sc r ib e d h e re , 

a n d t ra n s la te i t  b a c k in to th e te rm s o f  th e A A A ,  i t  

m e re ly f i l ls  in  th e sa m e fo rm  w ith  th e p ro b le m s o f  

a g r ic u ltu re . T h e a im  o f  th e p o l ic y  w a s to  p re se rv e 

o r e n h a n c e th e in c o m e , o r th e p u rc h a s in g p o w e r , o f  

fa rm e rs a n d th e ir fa m il ie s , b y  th e s im p le e x p e d ie n t 

o f  p ro p p in g u p th e p r ic e s re c e iv e d b y  fa rm e rs . F o r 

th e sa k e o f  ra is in g p r ic e s , fa rm e rs w o u ld b e in d u c e d 

to c u t b a c k in  p ro d u c tio n . T o c o m p e n sa te fa rm e rs 

fo r  th e in c o m e lo s t in  th is w a y , th e fe d e ra l g o v e rn­

m e n t w o u ld o f fe r p a y m e n ts o r su b s id ie s . T h o se p a y­

m e n ts w o u ld b e su p p o r te d , in  tu rn , b y  a sp e c ia l ta x 

o n p ro c e sso rs . In  th e B utler c a se , th e g o v e rn m e n t

p re se n te d a c la im  fo r  ta x e s to  th e H o o sa c M il ls  C o r­

p o ra t io n in  N o rth A d a m s, M a ssa c h u se tts , fo r th e 

p ro c e ss in g o f  c o tto n . T h e a im  o f  th e p o l ic y  w a s to  

p re se rv e a “ p a r i ty”  w ith  th e p u rc h a s in g p o w e r o f  

fa rm e rs d u r in g th a t g o ld e n a g e o f  1 9 0 9 -1 4 . T h e p r ic e 

o f  c o tto n in  th is p e r io d w a s a b o u t 1 2 .4 0 c e n ts p e r 

p o u n d . I t  w a s c a lc u la te d b y th e D e p a r tm e n t o f  

A g r ic u ltu re th a t th e fa rm e r w o u ld n e e d , in  c u rre n t 

d o l la rs , a re tu rn o f  1 2 .7 7 c e n ts p e r p o u n d to  b u y  w h a t 

c o u ld b e b o u g h t, in  th a t e a r l ie r p e r io d , w ith  a n in c o m e 

o f  1 2 .4 0 c e n ts p e r p o u n d . T h e m a rk e t ra te o n c o tto n 

in  1 9 3 3 w a s 8 .7 c e n ts , a n d so th e d if fe re n c e w a s 4 .0 7 

c e n ts p e r p o u n d . T h a t f ig u re o f fe re d th e g u id e fo r  

th e ta x th a t w o u ld b e p la c e d o n p ro c e sso rs , p e r p o u n d 

o f  c o tto n , to  m a k e u p fo r  th e d isp a r i t ie s in  in c o m e . 

A n d i t  w o u ld o f fe r a g u id e , a lso , fo r w h a t th e 

S e c re ta ry o f  A g r ic u ltu re w o u ld p a y to fa rm e rs in  

c o m p e n sa tio n fo r  c u tt in g b a c k o n th e p ro d u c tio n o f  

c o tto n .9

B u t th e n th e ta x c o u ld b e re sc in d e d : i f  th e p ro­

c e sso rs w e re su f f ic ie n t ly p u b l ic -sp ir i te d , i f  th e y w e re 

w il l in g ,  th a t is , to  p a y fa rm e rs th e h ig h e r p r ic e s th a t 

w e re s t ip u la te d in  th e fe d e ra l re g u la t io n s , th e n th e 

b u rd e n so m e ta x e s c o u ld b e l i f te d . T h e c o m p lia n t 

b u s in e ssm e n w o u ld b e d e l iv e re d f ro m  th e b u rd e n o f  

th e sp e c ia l ta x , a n d so th e y m ig h t b e f re e r to  o f fe r a 

lo w e r p r ic e , a g a in s t th e p ro c e sso rs w h o w e re c o m­

p e l le d to  a b so rb in  th e ir p r ic e s th e c o s t o f  th e a d d e d 

ta x e s . A s  Ju s tic e R o b e r ts o b se rv e d , i t  w a s “ a sc h e m e 

fo r  p u rc h a s in g w ith  fe d e ra l fu n d s su b m iss io n to  fe d­

e ra l re g u la t io n”  o f  a su b je c t th a t m ig h t b e q u ite b e­

y o n d th e re a c h o f  th e fe d e ra l g o v e rn m e n t.1 0 T h e 

sc h e m e w a s n o lo n g e r n e w  to  th e C o u r t: th e Ju s tic e s 

h a d c o n f ro n te d a s im ila r sc h e m e o f  re g u la t io n in  th e 

Schech ter c a se , a n d so th e im a g in a tio n s o f  th e 

Ju s tic e s h a d a lre a d y b e e n f le x e d . Ju s tic e R o b e r ts 

c o u ld p ro d u c e th e n so m e h y p o th e tic a ls o f  h is o w n , 

w h ic h w e re q u ite p re c ise a n d q u ite d e v a s ta t in g in  th e n - 

a p tn e ss :

A ssu m e th a t to o m a n y sh o e s a re b e in g 

m a n u fa c tu re d th ro u g h o u t th e n a tio n ; th a t th e 

m a rk e t is sa tu ra te d , th e p r ic e d e p re sse d , th e 

fa c to r ie s ru n n in g h a lf - t im e , th e e m p lo y e [e ]s 

su f fe r in g . U p o n th e p r in c ip le o f  th e s ta tu te 

in  q u e s tio n C o n g re ss m ig h t a u th o r iz e th e S e c­

re ta ry o f  C o m m e rc e to e n te r in to c o n tra c ts 

w ith  sh o e m a n u fa c tu re rs p ro v id in g th a t e a c h 

sh a l l re d u c e h is o u tp u t a n d th a t th e U n ite d 

S ta te s w il l  p a y h im  a f ix e d su m p ro p o r­

t io n e d to su c h re d u c tio n , th e m o n e y to  

m a k e th e p a y m e n ts to  b e ra ise d b y  a ta x o n
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a l l re ta i l sh o e d e a le rs o r th e ir c u s to m e rs .

S u p p o se th a t th e re a re to o m a n y g a rm e n t 

w o rk e rs in  th e la rg e c it ie s ; th a t th is re su lts 

in  d is lo c a tio n o f  th e e c o n o m ic b a la n c e . 

U p o n th e p r in c ip le c o n te n d e d fo r a n e x­

c ise m ig h t b e la id o n th e m a n u fa c tu re o f  

a l l g a rm e n ts m a n u fa c tu re d a n d th e p ro­

c e e d s p a id to th o se m a n u fa c tu re rs w h o 

a g re e to  re m o v e th e ir p la n ts to c it ie s h a v­

in g n o t m o re th a n a h u n d re d th o u sa n d 

p o p u la t io n . T h u s , th ro u g h th e a sse r te d 

p o w e r o f  ta x a tio n , th e fe d e ra l g o v e rn m e n t, 

a g a in s t th e w il l  o f  in d iv id u a l s ta te s , m ig h t 

c o m p le te ly re d is tr ib u te th e in d u s tr ia l p o p u­

la t io n .

A  p o ss ib le re su lt o f  su s ta in in g th e c la im e d 

fe d e ra l p o w e r w o u ld b e th a t e v e ry b u s in e ss 

g ro u p w h ic h th o u g h t i tse lf u n d e r-p r iv i le g e d 

m ig h t d e m a n d th a t a ta x b e la id  o n i ts  v e n d o rs 

o r v e n d e e s , th e p ro c e e d s to  b e a p p ro p r ia te d 

to  th e re d re ss o f  i ts d e f ic ie n c y o f  in c o m e .1 1

A s th e C o u r t re c o g n iz e d , o n e o f  th e ra d ic a l n o v­

e lt ie s in  th is le g is la t io n w a s th e w il l in g n e ss to  in s ta l l 

“ a  ru le o f  fa c t io n s ,”  a re g im e in  w h ic h in te re s t g ro u p s 

w o u ld b e l ic e n se d to m a k e la w s b in d in g o n th e ir 

c o m p e ti to rs . U n d e r th is le g is la t io n , th e w o r ld  w o u ld 

b e a rra n g e d in  a n in tr ic a te sc h e m e o f  a n ta g o n is t ic 

in te re s ts , a n d so m e o f  th o se in te re s ts w o u ld b e ta x e d 

a n d c o e rc e d , e x p l ic i t ly , fo r  th e p u rp o se o f  d e l iv e r in g 

b e n e f i ts to  th e ir a d v e rsa r ie s . P ro c e sso rs w o u ld b e 

se t a g a in s t fa rm e rs , re ta i le rs a g a in s t m a n u fa c tu re rs , 

w o rk e rs a g a in s t c o n su m e rs . I t  w a s th e ru le o f  

fa c t io n s , o r “ p a r t ia l le g is la t io n”  w ith  a v e n g e a n c e , 

th e c la ss ic d e f in i t io n o f  c o r ru p tio n th a t c a m e d o w n 

f ro m  A r is to t le’ s LKJIHGFEDCBAP o l i t ic s : p o l i t ic a l a u th o r i ty , th e 

a u th o r i ty o v e r th e w h o le , w o u ld b e u se d to se rv e 

th e in te re s ts o f  a p a r t (a ru l in g  c la ss , o r a fa v o re d 

se t o f  in te re s ts ) . A n d  th e sc h e m e o f  c o rru p tio n w a s 

b ro u g h t to  a p o in t o f  re f in e m e n t w h e n th e p o w e r o v e r 

th e w h o le c o u ld b e u se d to t ra n s fe r b e n e f i ts f ro m  

o n e c l ie n te le o r g ro u p a t th e e x p e n se o f  a n o th e r .

P e rh a p s w e d o n o t se e th e m a tte r in  o u r o w n d a y 

a s i t  w a s se e n in  th e 19 3 0 s , w h e n Ju s tic e s w e re m o re 

a le r t to  th is fo rm  o f  “ c la ss le g is la t io n .”  A n d  so i t  m a y 

b e n e c e ssa ry to  c lo th e th e c a se , a s I  d id , in  th e m o re 

fa m il ia r te rm s o f  a c a se o n a b o r t io n . W h e n w e d o 

th a t— w h e n th e c a se is w ra p p e d in  fo rm s th a t a re 

m o re fa m il ia r to o u r o w n d a y— th e sc h e m e o f  

re g u la t io n p ro c la im s i tse lf in s ta n tly a s b iz a r re . I t  is

n o t th e ju r isp ru d e n c e o r th e re a so n in g o f  R o b e r ts th a t 

se e m s s tra n g e o r u n re c o g n iz a b le . B u t ra th e r , i t  is  

th e sc h e m e o f  th e N e w  D e a l th a t se e m s n o w s tra n g e , 

o u t o f  p la c e , so m e th in g n o t d ra w n f ro m  th e w o r ld  

w e k n o w .

I

O v e r th e y e a rs w e w o u ld h e a r o f te n o f  “ th e sw itc h 

in  t im e th a t sa v e d n in e” — th e su p p o se d tu rn in g o f  

th e C o u r t to w a rd a n a c c o m m o d a tio n w ith  th e N e w 

D e a l, b e g in n in g in  1 9 3 7 . A n d  a f te r th a t tu rn , a s th e 

s to ry ru n s , th e C o u r t b e g a n to  re c e d e , to g iv e w a y . 

T h e s tr in g o f  p ro g ra m s , re s is te d b y  th e C o u r t, n o w 

b e g a n to  c o m e b a c k , in  a n o th e r c h a in o f  d e c is io n s , 

a n d o n e b y  o n e c o n f irm e d . T h e p o w e rs o f  th e fe d e ra l 

g o v e rn m e n t u n d e r th e C o m m e rc e C la u se w e re d e­

ta c h e d f ro m  th o se te s ts a n d l im ita t io n s th a t c a b in e d 

th e u se o f  th o se p o w e rs in  th e p a s t. W ith  th a t d e­

ta c h m e n t c a m e a lo ss o f  c o n s ti tu t io n a l d isc ip l in e , a n d 

th e C o m m e rc e C la u se c o u ld b e u se d a s th e m o st 

t ra n sp a re n t d e v ic e fo r e x te n d in g th e re a c h o f  th e 

fe d e ra l g o v e rn m e n t. A s th e o ld  sa w u se d to  g o , “ I f  a 

w in d o w  w a sh e r o u t o n a le d g e c a n se e a ra i l ro a d t ra c k , 

a n d i f  th e re e v e r ru n s o n th a t t ra c k a t ra in th a t t ra v e ls 

in  in te rs ta te c o m m e rc e , th e n th e fe d e ra l g o v e rn m e n t 

c a n c o n c e iv a b ly c o v e r th a t w in d o w w a sh e r in  i ts 

s t ip u la t io n o f  m in im u m w a g e s .”

Y e t o u r h is to r ia n s h a v e a lso p ro d u c e d a n o ta b le 

f i l te r in g  o f  th e h is to r ic a l re c o rd . A n d  w h a t h a s b e e n 

sc re e n e d o u t o f  th e p o p u la r h is to r ie s is th e fa c t th a t 

th e m a in d e c is io n s o f  th e C o u r t, in  re s is t in g th e N e w  

D e a l, w e re n e v e r d is lo d g e d . F o r th e m o st p a r t, th e 

re s is ta n c e b y  th e Ju s tic e s WVUTSRQPONMLKJIHGFEDCBAheld . T h a t th e sc h e m e o f  

re g u la t io n in  th e B utler c a se se e m s b iz a rre is a te l l­

in g  s ig n th a t th is sc h e m e d id  b e c o m e a fa m il ia r p a r t 

o f  o u r l iv e s , w o v e n in to  th e fa b r ic o f  o u r d a i ly  e x p e­

r ie n c e . B u t th a t is to  sa y , th e ju d g m e n t in  th e B utler 

c a se h e ld , a n d in d e e d i f  w e w e re c o n f ro n te d w ith  a 

c a se a lo n g s im ila r l in e s , w e w o u ld p ro b a b ly f in d  

o u rse lv e s a rg u in g p re c ise ly a lo n g th e p a th m a rk e d 

o u t b y  Ju s tic e R o b e r ts a n d h is c o l le a g u e s .

T h e re s is ta n c e o f  th e C o u r t is u su a l ly a sc r ib e d to  

th e so -c a l le d “ F o u r H o rse m e n ,”  th o se fo u r su p p o s­

e d ly c a n ta n k e ro u s ju d g e s— M c R e y n o ld s , W ill is  V a n 

D e v a n te r , S u th e r la n d , a n d P ie rc e B u tle r . B u t w h a t is 

c u r io u s ly o v e r lo o k e d is th a t, fo r th e m o st p a r t, 

S u th e r la n d a n d th e c o n se rv a tiv e Ju s tic e s m a n a g e d 

to  c a rry th e ir o th e r c o l le a g u e s w ith  th e m . T h e m o s t 

s ig n f ic a n t d e c is io n s , in  re s is t in g th e N e w  D e a l, w e re 

c a r r ie d th ro u g h b y a u n a n im o u s C o u r t. T h e ju d g­

m e n t o f  th e C o u r t w a s n o t o f fse t b y a s in g le d isse n t­
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in g  v o te in  th e c e le b ra te d WVUTSRQPONMLKJIHGFEDCBASchech ter c a se . T h e re w a s 

n o t a s in g le d isse n t in  L ou isv ille B ank v. R adfo rd 

(1 9 3 5 ) , w h ic h s tru c k d o w n th e F ra z ie r -L e m k e A c t, 

to re l ie v e th e d e b ts o f  fa rm e rs . N o r w a s th e re a 

d isse n t in  H um phrey’s E xecu to r v . U n ited Sta tes, 

w h ic h  re s tra in e d th e p o w e r o f  th e P re s id e n t to  re m o v e 

m e m b e rs o f  th e in d e p e n d e n t re g u la to ry c o m m iss io n s . 

S o m e o f  th e se d e c is io n s , o v e r tu rn in g th e m o st ra d ic a l 

le g is la t io n o f  th e p e r io d , w e re jo in e d b y  th e Ju s tic e s 

w h o w o u ld s ta n d in  th e p a n th e o n o f  l ib e ra l ju r isp ru­

d e n c e : Ju s tic e L o u is D . B ra n d e is w ro te fo r  a u n a n i­

m o u s c o u r t in  L ou isv ille B ank v. R adfo rd ,1 2 a d e c i­

s io n d e c la r in g u n c o n s ti tu t io n a l a n a c t o f  le g is la t io n 

th a t so u g h t to p re v e n t th e fo re c lo su re o f  fa rm s , in  

e f fe c t, b y d isp o sse ss in g th e c re d ito rs . In  P anam a 

R efin ing C o. v. R yan (1 9 3 5 ) ,1 3 th e so -c a l le d “ h o t o i l ”  

c a se , o n ly  th e lo ss o f  Ju s tic e B e n ja m in N . C a rd o z o’ s 

v o te b ro k e th e u n a n im ity o f  th e Ju s tic e s .

A n d  w h a t h a s b e e n lo s t in  th e sc re e n in g is th is 

re c o g n it io n : th a t th e w o r ld w e in h a b it d o e s n o t re­

se m b le th e w o r ld d e sc r ib e d b y th e p la n n e rs o f  th e 

N e w  D e a l, th a t i t  re se m b le s m o re c lo se ly th e w o r ld  

th a t G e o rg e S u th e r la n d a n d h is c o l le a g u e s so u g h t to  

p re se rv e fo r  u s . B u t in  th e c u r io u s m a n ip u la t io n o f  

h is to r ic a l m e m o r ie s , w e f in d  m a n y w rite rs a n d 

ju r is ts s t i l l  in v o k in g th e r in g in g p h ra se s , sa y , f ro m  

Ju s tic e B ra n d e is , w h ile a p p a re n tly fo rg e tt in g th e 

c a u se s , o r th e re a so n in g , to w h ic h th o se p h ra se s 

w e re a p p e n d e d . A n y o n e w h o h a s s tu d ie d o u r c o n­

s t i tu t io n a l la w  w il l  in s ta n tly re c o g n iz e th a t w id e ly  

q u o te d p a ssa g e in  w h ic h Ju s tic e B ra n d e is sc o ld s 

h is c o l le a g u e s fo r  th e ir s to d g in e ss in  re s is t in g th e 

n o v e l sc h e m e s o f  re g u la t io n p ro d u c e d w ith in  th e 

s ta te s . I t  w a s th e h e ig h t o f  th e D e p re ss io n , a n d 

B ra n d e is e n jo in e d h is c o l le a g u e s to  h a v e th e b o ld­

n e ss to  c o n s id e r so m e th in g n e w , to  le t th e ir im a g in a­

t io n s e n c o m p a ss w h a t m a y y e t b e u n fa m il ia r :

S o m e p e o p le a sse r t th a t o u r p re se n t p l ig h t is 

d u e , in  p a r t, to  th e l im ita t io n s se t b y  c o u r ts 

u p o n e x p e r im e n ta t io n in  th e f ie ld s o f  so c ia l 

a n d e c o n o m ic sc ie n c e . . . . D e n ia l o f  th e 

r ig h t to e x p e r im e n t m a y b e f ra u g h t w ith  

se r io u s c o n se q u e n c e s to th e N a tio n . I t  is 

o n e o f  th e h a p p y in c id e n ts o f  th e fe d e ra l 

sy s te m th a t a s in g le c o u ra g e o u s S ta te m a y , 

i f  i ts c it iz e n s c h o o se , se rv e a s a la b o ra to ry ; 

a n d t ry  n o v e l so c ia l a n d e c o n o m ic e x p e r i­

m e n ts w ith o u t r isk  to  th e re s t o f  th e c o u n try . 

T h is C o u r t h a s th e p o w e r to p re v e n t a n 

e x p e r im e n t. . . . [B u t]  i f  w e w o u ld g u id e 

b y th e l ig h t o f  re a so n , w e m u st le t o u r

m in d s b e b o ld .1 4

T h is p a ssa g e is o f te n q u o te d , b u t a lm o s t n o o n e 

m e n tio n s a n y lo n g e r th e c a u se to w h ic h B ra n d e is 

so u g h t to re c ru it o u r se n tim e n ts w ith  th is so a r in g 

rh e to r ic . T h is so u n d in g o f  th e c h a rg e w a s m a d e in  a 

d isse n tin g o p in io n in  th e c a se o f  N ew Sta te Ice C o. v. 

L iebm ann in  1 9 3 2 . T h e o p in io n fo r  th e m a jo r i ty w a s 

w rit te n b y Ju s tic e S u th e r la n d , in  s tr ik in g d o w n a 

sy s te m o f  p e rm its in  O k la h o m a th a t re s tra in e d p e o p le 

f ro m  e n te r in g th e ic e b u s in e ss . B ra n d e is w a s m a r­

sh a l l in g h is e lo q u e n c e h e re in  a n e f fo r t to  d e fe n d a 

sy s te m o f  re g u la t io n th a t c a s t u p b a rr ie rs , a n d b u rd e n s 

o f  ju s t i f ic a t io n , fo r  a n y o n e w h o so u g h t to  o p e n a n e w 

b u s in e ss in  c o m p e ti t io n w ith  a n o ld e r , e s ta b l ish e d 

f i rm .

A s B ra n d e is n o te d , th e in tro d u c tio n in  th e U n ite d 

S ta te s o f  th e sy s te m o f  c e r t i f ic a te s o f “ p u b l ic c o n­

v e n ie n c e a n d n e c e ss ity m a rk e d th e g ro w in g c o n v ic­

t io n  th a t u n d e r c e r ta in c irc u m s ta n c e s f re e c o m p e ti­

t io n m ig h t b e h a rm fu l to th e c o m m u n ity a n d th a t, 

w h e n i t  w a s so , a b so lu te f re e d o m to  e n te r th e b u s i­

n e ss o f  o n e’s c h o ic e sh o u ld b e d e n ie d .” 1 5 W h e re in 

w a s th a t h a rm ? Y e a rs e a r l ie r B ra n d e is h a d b e c o m e 

id e n ti f ie d w ith  th e so -c a l le d B ra n d e is B r ie f , a n e w 

s ty le o f  a n n e x in g to  h is le g a l a rg u m e n t a n a rra y o f  

fa c ts , w h ic h su p p o se d ly se t fo r th , w ith  p re c is io n , th e 

n a tu re o f  th e so c ia l p ro b le m h e w a s a d d re ss in g .1 6 

Y e a rs la te r , so c ia l sc ie n tis ts w o u ld lo o k  a g a in a t th a t 

su p p o se d b re a k th ro u g h in  c o n n e c tin g la w  to th e 

sc ie n c e o f  so c io lo g y , a n d th e y w o u ld f in d  in  B ra n d e is’  

e f fo r ts th e h a n d o f  a ra n k a m a te u r .1 7 I t  w a s n o t m e re ly 

th a t B ra n d e is sh o w e d n o p a r t ic u la r c o m p e te n c e in  

s ta t is t ic s . I t  w a s ra th e r th a t h e a m a sse d fa c ts , a s 

th o u g h th e a sse m b ly o f  fa c ts w a s a n a c c o m p lish m e n t 

in  i tse lf , o r a s th o u g h th e fa c ts g e n e ra te d th e ir o w n 

c o n c lu s io n s . T h e m a ss o f  s ta t is t ic s fo rm e d a 

th ic k ly  e m b e ll ish e d sc re e n , a n d w h a t w a s 

c o n c e a le d b e h in d th e sc re e n w a s a p ro sa ic sh a l lo w­

n e ss , a m p li f ie d a t t im e s to  a s tu n n in g m e d io c r i ty .1 8 

H is a sse m b ly o f  fa c ts , c h a r t in g th e d a n g e rs o f  

u n re s tr ic te d c o m p e ti t io n , c o n s ti tu te d , in  t ru th , a 

c o l le c t io n w ith o u t m e a n in g . B ra n d e is “ e x p la in e d”  

th a t

[ i ]n  sm a ll to w n s a n d ru ra l c o m m u n it ie s th e 

d u p l ic a t io n o f  p la n ts , a n d in  la rg e r c o m m u­

n it ie s th e d u p l ic a t io n o f  d e l iv e ry se rv ic e , is  

w a s te fu l a n d u lt im a te ly b u rd e n so m e to  c o n­

su m e rs . A t  th e sa m e t im e th e re la t iv e e a se 

a n d c h e a p n e ss w ith  w h ic h a n ic e p la n t m a y 

b e c o n s tru c te d e x p o se s th e in d u s try to
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B re a k in g in to  th e ic e b u s in e ss w a s h a rd ly c h i ld ’ s p la y in  th e 1 9 3 0 s b e c a u se th e sy s te m fo r  o b ta in in g p e rm its fa v o re d e x is t in g 

b u s in e sse s . Ju s tic e G e o rg e S u th e r la n d w ro te th e m a jo r i ty o p in io n s tr ik in g d o w n th e re g u la t io n s in  th e 1 9 3 2 WVUTSRQPONMLKJIHGFEDCBAN ew Sta te Ice C o. 

v . L iebm ann , b u t i t  w a s Ju s tic e L o u is D . B ra n d e is’  d isse n t th a t is re m e m b e re d fo r  i ts e lo q u e n c e e v e n w h ile th e c a u se fo r  w h ic h 

h e m a rsh a le d th a t e lo q u e n c e h a s b e e n fo rg o tte n .

d e s tru c t iv e a n d f re q u e n tly ru in o u s c o m p e­

t i t io n . C o m p e ti t io n in  th e in d u s try te n d s 

to  b e d e s tru c t iv e b e c a u se ic e p la n ts h a v e a 

d e te rm in a te c a p a c ity , a n d in f le x ib le f ix e d  

c h a rg e s a n d o p e ra t in g c o s ts , a n d b e c a u se 

in  a m a rk e t o f  l im ite d a re a th e v o lu m e o f  

sa le s is n o t re a d i ly e x p a n d e d . T h u s , th e 

e re c t io n o f  a n e w p la n t in  a lo c a l i ty  a lre a d y 

a d e q u a te ly se rv e d o f te n c a u se s m a n a g e rs 

to  g o to  e x tre m e s in  c u tt in g p r ic e s in  o rd e r 

to se c u re b u s in e ss .1 9

C o m p e ti t i t io n th re a te n e d to b e ru in o u s fo r th e 

c u r io u s re a so n th a t i t  w a s a p p a re n tly e a sy to e n te r 

th is b u s in e ss . A n d  y e t th e b u s in e ss w a s su p p o se d ly 

p la g u e d a t th e sa m e t im e w ith  “ in f le x ib le f ix e d  

c h a rg e s a n d o p e ra t in g c o s ts .”  B u t w h e th e r th o se 

c h a rg e s a n d c o s ts w e re t ru ly  in f le x ib le w a s a m a tte r 

th a t c o u ld b e te s te d— a n d i l lu m in a te d— b y  th e s tra in s 

o f  c o m p e ti t io n . In  sp ite o f  th e fa c t th a t th e p ro d u c e rs 

w e re h e m m e d in  w ith  c o s ts th a t w e re “ in f le x ib le ,”  

so m e o f  th e m a p p a re n tly fo u n d a m e a n s o f  d o in g 

w h a t B ra n d e is d e sc r ib e d , te l l in g ly , a s “ g o [ in g ] to

e x tre m e s”  a n d “ c u tt in g p r ic e s in  o rd e r to  se c u re b u s i­

n e ss .”

B ra n d e is n o te d , g ra v e ly , th a t “ [ l ]a c k  o f  ic e , in  h o t 

se a so n s re su lts in  c o n s ta n t w a s te a n d d a n g e r to  h e a lth . 

I t  c o m p e ls th e p u rc h a se o f  fo o d in  sm a ll q u a n ti t ie s 

a t h ig h e r p r ic e s . T h e in t im a te re la t io n o f  fo o d 

p re se rv a tio n to  h e a lth , a n d in fa n t m o rta l i ty , h a s lo n g 

b e e n re c o g n iz e d .” 2 0 A n y o n e w h o w a s l ik e ly  to  re c e iv e 

th is n e w s a s a re v e la t io n m ig h t w e ll h a v e b e e n 

im p re sse d a n e w b y  th e a rra y o f  fa c ts th a t d o c u m e n te d 

th e se p ro p o s it io n s . H is p o w e rs o f  in fe re n c e m ig h t 

h a v e le d h im  to su p p o se , o n h is o w n , th a t p o o re r 

p e o p le w e re in  e v e n g re a te r d a n g e r o f  ru n n in g o u t o f  

ic e , o r th a t p e o p le in  th e h in te r la n d s o f  O k la h o m a 

w e re le ss l ik e ly  to h a v e e le c tr ic i ty a n d re f r ig e ra to rs 

a n d m o re l ik e ly  to n e e d ic e . B u t a n y o n e m e re ly 

e n g a g in g h is su p p o s it io n s in  th a t w a y w o u ld n o t h a v e 

h a d th e g ro u n d o f  f i rm n e ss th a t c o m e s , sa y , f ro m  

f ig u re s o f fe re d , w ith  a u th o r i ty , f ro m  th e N a tio n a l A s­

so c ia t io n o f  Ic e In d u s tr ie s , o r th e E lectr ica l R efr ig­

era ting N ew s. B y  d ra w in g o n th e se a u th o r i ta t iv e 

so u rc e s , B ra n d e is w a s a b le to  re p o r t, w ith  h is u su a l 

p re c is io n , th a t “ in  1 9 1 9 th e p e r c a p ita c o n su m p tio n
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o f  ic e w a s 7 1 2 p o u n d s ; in  1 9 2 9 , 1 ,1 5 7 p o u n d s ,”  a n d 

th a t a n e s tim a te d “ 9 6 5 ,0 0 0 h o u se h o ld re f r ig e ra to rs 

w e re so ld in  1 9 3 1 , o f  w h ic h o n ly 1 0 ,1 4 6 w e re so ld 

in  O k la h o m a .” 2 1 B u t i f  p o o r p e o p le w e re le ss l ik e ly  

to  a f fo rd e le c tr ic i ty , i f  th e y n e e d e d ic e fo r  th e ir h e a lth , 

w h y  w o u ld i t  n o t fo l lo w  th a t p o o r p e o p le w o u ld b e 

n o ta b ly b e tte r o f f i f  th e p re se n c e o f  c o m p e ti t io n 

se rv e d to  m a k e ic e m o re p le n ti fu l a t a lo w e r p r ic e ?

F o r B ra n d e is , th is v e n tu re in  re g u la t io n re f le c te d 

th e c h a ra c te r o f  a n e w a g e o f  a d m in is tra t io n . T h e 

m o ra l a u th o r i ty o f  th e g o v e rn m e n t w o u ld b e d e r iv e d 

e v e r m o re f ro m  a c o m m a n d o f  te c h n ic a l fa c ts a b o u t 

th e w o rk in g s o f  a m o d e m so c ie ty . A n d  i f  i t  h a n d­

so m e ly se rv e d th e p u b l ic g o o d to a v o id w a s te a n d 

ru in o u s c o m p e ti t io n in  th e ic e b u s in e ss , w h y  sh o u ld 

th e sa m e b e n ig n e f fe c ts n o t b e e x te n d e d to o th e r 

b u s in e sse s? In d e e d , th e p ro sp e c t e l ic i te d h is d e e p­

e s t e n th u s ia sm : lo n g b e fo re O k la h o m a b e g a n to  t ry  

i ts h a n d a t n o v e lt ie s in  re g u la t io n , c e r t i f ic a te s o f  n e­

c e ss ity h a d b e e n u se d to re g u la te ra i lro a d s a n d 

p u b l ic u ti l i t ie s . In  O k la h o m a , th e sc h e m e o f  c e r­

t i f ic a te s , o r l ic e n se s , h a d b e e n a p p l ie d f i rs t  to  c o t­

to n g in s . In  1 9 1 7 , th is a rra n g e m e n t h a d b e e n fo l ­

lo w e d in  th e p ro v is io n o f  n e w  te le p h o n e o r  te le g ra p h 

l in e s . In  1 9 2 3 , i t  w a s a p p l ie d to m o to r c a rr ie rs .2 2 

A n d in  1 9 2 5 , th e y e a r in  w h ic h th e c o n tro ls w e re 

p la c e d o n th e ic e b u s in e ss , th e sa m e sc h e m e o f  re g u­

la t io n w a s e x te n d e d to  “ p o w e r , h e a t, l ig h t, g a s , e le c­

t r ic  o r w a te r c o m p a n ie s p ro p o s in g to  d o b u s in e ss in  

a n y lo c a l i ty  a lre a d y p o sse ss in g o n e su c h u ti l i ty . 2 3

Ju s t ic e S u th e r la n d h a d b e e n q u ite w i l l in g  to  c o n­

c e d e to th e s ta te s a n a m p le ra n g e o f  d isc re t io n in  

re g u la t in g se rv ic e s , su c h a s g a s a n d e le c tr ic i ty , th a t 

h a d to  b e v ir tu a l m o n o p o lie s u n d e r th e c o n d it io n s o f  

th e t im e . In  fa c t, i t  is a p o in t c u r io u s ly p a sse d b y  in  

h is to r ie s o f  th e C o u r t: th e so -c a l le d la isse z - fa ire 

Ju s tic e s h a d a lw a y s sh o w n a w il l in g n e ss to  d e fe r to  

le g is la tu re s , n a tio n a l o r lo c a l, i f  th e ir m e a su re s 

b o re a n y p la u s ib le re la t io n to  th e p u b l ic h e a lth o r 

sa fe ty . B u t a s S u th e r la n d p o in te d o u t, th e re g u la­

t io n s in  O k la h o m a sh if te d th e p re m ise s o f  p e rso n a l 

f re e d o m th a t w e re b o u n d u p w ith  a re g im e o f  c o n­

s t i tu t io n a l f re e d o m : i t  w a s n o lo n g e r p re su m e d th a t 

p e o p le w e re f re e to e n g a g e in  a le g it im a te c a l l in g , WVUTSRQPONMLKJIHGFEDCBA
un less th e y th re a te n e d h a rm to  th e ir w o rk e rs o r th e 

c o m m u n ity . I t  se e m e d to b e p re su m e d n o w  th a t 

p e o p le w e re n o t g e n e ra l ly f re e to e n g a g e in  a n y 

le g it im a te c a l l in g , un less they rece ived an exp lic it 

perm ission from the au tho r ities.14

In  th is v ie w , a s S u th e r la n d re m a rk e d , “ e n g a g e­

m e n t in  th e b u s in e ss is a p r iv i le g e to b e e x e rc ise d 

o n ly  in  v ir tu e o f  a p u b l ic g ra n t, a n d n o t a c o m m o n

r ig h t to b e e x e rc ise d in d e p e n d e n tly .” 2 5 S u th e r la n d 

b o re n o i l lu s io n th a t th e re w e re a n y p r in c ip le s th a t 

c o u ld e s ta b l ish th e p ro p e r p r ic e in  n a tu re fo r  a p a ir 

o f  p a n ts , o r th e n u m b e r o f  v e n d o rs th a t w o u ld b e 

“ r ig h t”  o r “ n e c e ssa ry”  in  a n y c o m m u n ity to  d is tr ib­

u te ic e . S in c e n o o n e c o u ld p la u s ib ly c la im  to  k n o w  

su c h th in g s , i t  se e m e d p la in to  S u th e r la n d th a t th e se 

th e o r ie s o f  c o m p e ti t io n h a d to  b e th e m o st a rra n t fo rm  

o f  n o n se n se . A n d  th e re fo re a n y re g u la t io n s o f  la w  

b a se d o n th e se th e o r ie s h a d to  b e th e m o st a rb itra ry 

re s tr ic t io n s o f  p e rso n a l f re e d o m .

B ra n d e is’  in d u lg e n c e fo r th e se sc h e m e s w o u ld 

m a k e se n se o n ly  o n th e fa i th  th a t k n o w le d g e o f  th e 

so c ia l p la n n e r w a s in  p r in c ip le o b ta in a b le . In  a n y 

e v e n t, i t  w a s c le a r th a t B ra n d e is lo o k e d u p o n th e se 

sc h e m e s a s s ig n s o f  th e m o st h o p e fu l in v e n tiv e­

n e ss a n d v ita l i ty . S u th e r la n d , ro o te d m o re f i rm ly  

in  th e w o r ld , c o u ld lo o k  p a s t th e ro m a n tic p h ra se s 

a n d n o t b e d is tra c te d b y B ra n d e is’ su m m o n in g 

l in e s . S tr ip p e d o f  i ts p re te n s io n , th e re w a s n o th­

in g  in  th e le a s t n o v e l o r e x p e r im e n ta l in  th is le g­

is la t io n in  O k la h o m a . I t  w a s , a s S u th e r la n d sa id , 

a l l to o fa m il ia r :

S ta te d su c c in c t ly , a p r iv a te c o rp o ra t io n 

h e re se e k s to  p re v e n t a c o m p e ti to r f ro m  e n­

te r in g th e b u s in e ss o f  m a k in g a n d se l l in g ic e .

I t  c la im s to  b e e n d o w e d w ith  s ta te a u th o r i ty 

to  a c h ie v e th is e x c lu s io n .. . . T h e c o n tro l h e re 

a sse r te d d o e s n o t p ro te c t a g a in s t m o n o p o ly , 

b u t te n d s to fo s te r i t . T h e a im is n o t to  

e n c o u ra g e c o m p e ti t io n , b u t to  p re v e n t i t ;  n o t 

to  re g u la te th e b u s in e ss , b u t to  p re c lu d e p e r­

so n s f ro m  e n g a g in g in  i t . T h e re is n o d if fe r ­

e n c e in  p r in c ip le b e tw e e n th is c a se a n d th e 

a tte m p t o f  th e d a iry m a n u n d e r s ta te a u th o r­

i ty  to  p re v e n t a n o th e r f ro m  k e e p in g c o w s a n d 

se l l in g m ilk  o n th e g ro u n d th a t th e re a re 

e n o u g h d a iry m e n in  th e b u s in e ss ; o r to  p re­

v e n t a sh o e m a k e r f ro m  m a k in g o r se l l in g 

sh o e s b e c a u se sh o e m a k e rs a lre a d y in  th a t 

o c c u p a tio n c a n m a k e a n d se l l a l l th e sh o e s 

th a t a re n e e d e d .2 6

II

T h e “ F o u r H o rse m e n ,”  th e y w e re c a l le d d e r i­

s iv e ly , th e Ju s tic e s w h o re s is te d th e N e w  D e a l in  th e 

19 3 0 s . B u t th e n a m e a lso su g g e s ts a d e e p e r m e a n in g , 

th e se n se o f  a re v e la t io n o r u n c o v e r in g , a n d th a t 

m e a n in g m ig h t re v e a l i tse lf m o re re a d i ly to d a y a s 

w e lo o k  b a c k , w ith  m o re d e ta c h m e n t o n th e p o in te d­
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n e ss o f  th e w rit in g  th a t th e se m e n le f t u s , a n d th e 

fo rc e o f  th e ir a rg u m e n ts . S ti l l , a s th e “ F o u r 

H o rse m e n”  th e ir c h a ra c te r w a s s ta m p e d fo r  m e b y  

th e h is to r ia n s , a n d f ix e d  e sp e c ia l ly b y  th a t ta r t sk e tc h 

o f  th e m w rit te n b y  T .R . P o w e ll . I  re a d i t  w h e n I  w a s 

tw e n ty , q u o te d in  A rth u r S c h le s in g e r , J r .’ s LKJIHGFEDCBAT h e  

P o l i t ic s o f  U p h e a v a l , a n d so sh a rp ly e tc h e d w a s i t  

fo r  m e th a t, th ir ty  y e a rs la te r , I  c o u ld n e a r ly b r in g i t  

a l l  b a c k f ro m  m e m o ry :

T h e fo u r s ta lw a r ts [w ro te P o w e ll ] d if fe r  

a m o n g th e m se lv e s in  te m p e ra m e n t. I  th in k  

th a t M r. Ju s tic e B u tle r k n o w s ju s t w h a t h e is 

u p to  a n d th a t h e is p la y in g G o d o r L u c ife r to  

k e e p th e w o r ld f ro m  g o in g th e w a y h e d o e s 

n o t w a n t i t  to . S u th e r la n d se e m s to  m e a n a iv e , 

d o c tr in a ire p e rso n w h o re a l ly d o e s n o t k n o w  

th e w o r ld  a s i t  is . H is in c o m p e te n c e in  e c o­

n o m ic re a so n in g is a m a z in g w h e n o n e 

c o n tra s ts i t  w ith  th e e x c e l le n c e o f  h is h is to r i­

c a l a n d le g a l.. . . M r. Ju s tic e M c R e y n o ld s is  

a te m p e s tu o u s c a d , a n d M r. Ju s tic e V a n 

D e v a n te r a n o ld  d o d o .2 7

A m o n g th e F o u r H o rse m e n , S u th e r la n d w a s o f ­

fe re d a t le a s t a s l ig h t c o n c e ss io n to h is in te l le c t, 

th o u g h i t  m u st b e d isc o u n te d b y th e fa c t th a t th e 

e s tim a te w a s o f fe re d b y  a m in d n o ta b ly le ss p o w e r­

fu l  th a n h is o w n . B u t a lo n g w ith  th e su b tle d e fa m a­

t io n  c a m e a fu r th e r sc re e n in g o f  th e h is to r ic a l re c o rd . 

T h e s to ry l in e  a b o u t th e “ re a c t io n a ry”  d o e s n o t m a k e 

a p la c e fo r  th e S e n a to r f ro m  U ta h w h o w a s a le a d e r 

in  th e c a u se o f  v o te s fo r  w o m e n . H e h a d in tro d u c e d 

in to  th e S e n a te th e S u sa n B . A n th o n y A m e n d m e n t, 

a n d in  o n e n o ta b le sp e e c h , in  1 9 1 5 , h e h a d m a d e a n 

a r tfu l c a se fo r su f f ra g e , in  te rm s th a t a v o id e d th e 

e x tra v a g a n t rh e to r ic o n b o th s id e s , b u t o f fe re d a lso a 

k in d  o f  n a tu ra l la w  a rg u m e n t fo r  w o m e n’ s su f f ra g e . 

H is a c c o u n t w a s q u ite so b e r in  m e a su r in g , o n p r in ­

c ip le d g ro u n d s , th e c a se fo r  su f f ra g e a n d h is a rg u m e n t 

c o u ld b e se e n , in  i ts sp a re c la r i ty , in  p a ssa g e s o f  th is 

k in d :

[T ]o  d e p r iv e [w o m e n ] o f  th e r ig h t to  p a r t ic i­

p a te in  th e g o v e rn m e n t is to m a k e a n a rb i­

t ra ry d iv is io n o f  th e c it iz e n sh ip o f  th e c o u n­

t ry  u p o n th e so le g ro u n d th a t o n e c la ss is  m a d e 

u p o f  m e n , a n d sh o u ld th e re fo re ru le , a n d th e 

o th e r c la ss is m a d e u p o f  w o m e n , w h o sh o u ld , 

th e re fo re , b e ru le d . T o sa y , a n d to  p ro v e i f  i t  

w e re c a p a b le o f  p ro o f , th a t su c h a d iv is io n 

w il l  n o t m a te r ia l ly a f fe c t th e g o v e rn m e n t is

n o t e n o u g h . I  su p p o se i f  w e w e re to  p ro v id e 

a rb itra r i ly th a t a l l m a le c it iz e n s e x c e p t th o se 

w h o w e re b le sse d w ith  re d h a ir sh o u ld p o sse ss 

th e f ra n c h ise th a t th in g s w o u ld g o o n p re tty 

m u c h a s u su a l, b u t I  c a n im a g in e th a t th e 

d is f ra n c h ise d c o n tin g e n t w o u ld v e ry sp e e d i ly 

a n d v e ry e m p h a tic a l ly re g is te r th e ir d isse n t 

f ro m  th e p ro g ra m . I f  w e w e re to d ra w a 

l in e n o r th a n d so u th th ro u g h th e s ta te o f  

P e n n sy lv a n ia a n d p ro v id e th a t c it iz e n s e a s t 

o f  th e l in e sh o u ld v o te a n d th o se w e s t o f  

th e l in e sh o u ld n o t, w e w o u ld h a v e a c o n d i­

t io n to m y m in d n o t le ss a rb itra ry th a n is 

p re se n te d b y  th e l in e w h ic h h a s b e e n d ra w n 

se p a ra t in g th e v o te rs a n d n o n -v o te rs o n ly  

b e c a u se o f  a d if fe re n c e in  se x .2 8

B u t to th is a c c o u n t, h e w o u ld d e e p e n th e a r­

g u m e n t b y d ra w in g o n th is fu r th e r re se rv o ir o f  

u n d e rs ta n d in g :

In  th e b e g in n in g [h e sa id ] G o d c re a te d u s m a n 

a n d w o m a n— m a d e u s n e c e ssa ry to o n e 

a n o th e r— so im p e r io u s ly c o m p le m e n ta ry o f  

o n e a n o th e r— w o v e o u r m u tu a l d e p e n d e n c e 

so d e e p ly a n d so f i rm ly  in  th e w a rp a n d w o o f 

o f  o u r v e ry e x is te n c e th a t w e n o t o n ly  w o u ld 

n o t i f  w e c o u ld , b u t w e c o u ld n o t i f  w e w o u ld , 

se p a ra te th e th o u sa n d s tro n g y e t te n d e r 

th re a d s b y  w h ic h o u r c o m m o n d e s tin ie s a re 

in te r la c e d a n d b o u n d to g e th e r fo r  w e a l o r  w o e  

fo r  a l l t im e to  c o m e .. . .2 9

E ig h t y e a rs la te r , th e sa m e m a n w a s w rit in g  a s a 

Ju s tic e o f  th e S u p re m e C o u r t, a n d in  h is f i rs t, n o­

ta b le o p in io n , h e d e l iv e re d th e ju d g m e n t o f  th e C o u r t 

in  s tr ik in g d o w n a la w  o n  m in im u m  w a g e s fo r  w o m e n 

in  th e D is tr ic t o f  C o lu m b ia . T h e sa m e m a n , th e sa m e 

p r in c ip le s— a n d th e sa m e a rg u m e n t. B u t in  o n e p h a se 

o f  h is c a re e r , h e is a p p a re n tly re g a rd e d a s a m a n in  

a d v a n c e o f  h is t im e s , a n d in  th e o th e r p h a se h e is 

re g a rd e d a s a h o p e le ss re a c t io n a ry . In  th e f lo u r ish 

o f  th a t o p in io n h e w a s m o v e d to  sa y th is :

[T ]h e a n c ie n t in e q u a l i ty o f  th e se x e s , o th e r­

w ise th a n p h y s ic a l,. . . h a s c o n tin u e d “ w ith  

d im in ish in g in te n s ity .”  In  v ie w  o f  th e g re a t—  

n o t to  sa y re v o lu t io n a ry— c h a n g e s w h ic h  h a v e 

ta k e n p la c e . . . in  th e c o n tra c tu a l, p o l i t ic a l 

a n d c iv i l  s ta tu s o f  w o m e n , c u lm in a tin g in  th e 

N in e te e n th A m e n d m e n t, i t is n o t 

u n re a so n a b le to sa y th a t th e se d if fe re n c e s
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h a v e n o w c o m e a lm o s t, i f  n o t q u ite , to th e  

v a n ish in g p o in t. In  th is a sp e c t o f  th e m a tte r , 

w h ile th e p h y s ic a l d if fe re n c e s m u st b e 

re c o g n iz e d in  a p p ro p r ia te c a se s , a n d le g is la­

t io n  f ix in g  h o u rs o r c o n d it io n s o f  w o rk  m a y 

p ro p e r ly ta k e th e m in to a c c o u n t, w e c a n n o t 

a c c e p t th e d o c tr in e th a t w o m e n o f  m a tu re a g e , WVUTSRQPONMLKJIHGFEDCBA
su i ju r is, re q u ire o r m a y b e su b je c te d to  

re s tr ic t io n s u p o n th e ir l ib e r ty o f  c o n tra c t 

w h ic h c o u ld n o t la w fu l ly  b e im p o se d in  th e 

c a se o f  m e n u n d e r s im ila r c irc u m s ta n c e s .3 0

H is p r in c ip le s h a d n o t a lte re d in  th e s l ig h te s t. B u t 

a s th o se p r in c ip le s w e re a p p l ie d in  th is c a se , h e fo u n d 

h im se lf m o v in g to th e re sc u e o f  M s. W ill ie  L y o n s . 

F o r th e la w  in  th e D is tr ic t h a d th e e f fe c t o f  d e p r iv in g 

M s. L y o n s o f  h e r jo b  a s th e o p e ra to r o f  a n e le v a to r in  

th e C o n g re ss H a ll H o te l. T h a t w a s a jo b in  w h ic h 

h e r e m p lo y e rs w o u ld h a v e b e e n p le a se d to  re ta in h e r , 

a n d fo r h e r o w n p a r t, M s. L y o n s te s t i f ie d th a t sh e

c o u ld f in d  n o o th e r jo b  a s a p p e a l in g o r sa tis fy in g , in  

i ts se tt in g , c o n d it io n s , o r te rm s o f  c o m p e n sa tio n . T h e 

p a y , fo r  M s. L y o n s , w a s $ 3 5 p e r m o n th p lu s m e a ls . 

B u t u n d e r th e p o l ic y p re sc r ib e d in  th e D is tr ic t o f  

C o lu m b ia , h e r e m p lo y e rs w e re p re v e n te d f ro m  

e m p lo y in g a n y w o m a n in  th a t p o s it io n fo r  a n y th in g 

le ss th a n $ 7 1 .5 0 p e r m o n th . A n d  y e t, th e la w , in  i ts  

l ib e ra l a im s , c a s t i ts p ro te c t io n s h e re o n ly o v e r 

w o m e n . M e n , h o w e v e r , w e re n o t “ p ro te c te d”  b y  th e 

la w , w h ic h m e a n t th a t a n y m a n w a s f re e to a c c e p t 

th e jo b a s th e o p e ra to r o f  a n e le v a to r a t th e g o in g 

m a rk e t ra te— w h ic h h a p p e n e d to b e a b o u t $ 3 5 p e r 

m o n th . In  o th e r w o rd s , th e la w , in  i ts l ib e ra l 

te n d e rn e ss , in  i ts c o n c e rn to p ro te c t w o m e n , h a d 

b ro u g h t a b o u t a s itu a t io n in  w h ic h w o m e n w e re b e in g 

re p la c e d , in  th e ir jo b s , b y  m e n .

B u t fo r th e m a n w h o in tro d u c e d th e A n th o n y 

A m e n d m e n t, th is la w  w a s a f fe c te d b y  th e sa m e p a­

te rn a l ism h e h a d re s is te d w h e n h e h a d ta k e n a le a d­

in g p la c e in  th e c a u se o f  v o te s fo r  w o m e n . In  h is

A lth o u g h Ju s tic e G e o rg e 

S u th e r la n d h a s b e e n p a in te d a s a 

“ h o p e le ss re a c t io n a ry ,”  h is 

re c o rd a s a p o l i t ic ia n sh o w e d h im  

to  b e a c h a m p io n o f  r ig h ts fo r  

w o m e n . A s a S e n a to r f ro m  U ta h 

h e in tro d u c e d th e S u sa n B . 

A n th o n y A m e n d m e n t, a n d in  

1 9 1 5 h e m a d e a b r i l l ia n t sp e e c h 

in  fa v o r o f  su f f ra g e fo r  w o m e n .
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re a d in g , th e la w  c a rr ie d th e im p l ic a t io n th a t a c o m­

p e te n t w o m a n w a s n o t f i t  to  m a n a g e h e r o w n a f fa irs , 

o r g iv e h e r o w n c o n se n t to a n a rra n g e m e n t sh e 

re g a rd e d a s q u ite su ita b le fo r  h e r . Y e a rs la te r , a t th e 

d e a th o f  S u th e r la n d , A tto rn e y G e n e ra l F ra n c e s B id d le 

w o u ld re c a l l th is o p in io n in  th e WVUTSRQPONMLKJIHGFEDCBAA dkins c a se . H e 

w o u ld ta k e th a t o p in io n a s th e m a rk o f  a c o u r t ly m a n , 

w h o se m in d h a d b e e n ro m a n tic a l ly m o o re d in  th e 

n in e te e n th c e n tu ry , a k in d ly  m a n , to  b e su re , b u t a 

m a n su rp r is in g ly b l in d  to  th e “ in d u s tr ia l e v i ls”  o f  h is 

t im e . A n d  y e t A tto rn e y G e n e ra l B id d le w a s e v id e n tly 

m o o re d , ro m a n tic a l ly , in  th e su p e r-s t i t i t io n s o f  h is 

o w n d a y , a b o u t th e N e w  D e a l a n d th e re d e m p tiv e 

p o w e rs o f  “ so c ia l le g is la t io n .”  T h e a b s tra c t n o tio n o f  

“ in d u s tr ia l e v i ls”  s im p ly m a d e n o c o n ta c t w ith  th e 

c irc u m s ta n c e s o f  M s . W ill ie  L y o n s . In  w h a t w a y d id  

h e r w o rk  a t th e C o n g re ss H a ll H o te l, o p e ra t in g a n 

e le v a to r , in  a se tt in g sh e fo u n d c o n g e n ia l, w ith  a c o m­

p e n sa tio n sh e fo u n d q u ite sa tis fa c to ry , c o n s ti tu te a n 

“ in d u s tr ia l e v i l” ? A n d  w h a t c o u ld h a v e m a d e B id d le 

th in k  th a t th e “ e v i l”  w a s a p tly re m e d ie d th ro u g h th e 

d e v ic e o f  re p la c in g M s. L y o n s , in  h e r jo b , w ith  a m a n ?

I t  w a s c u r io u s th a t S u th e r la n d’ s f r ie n d , C h ie f 

Ju s tic e W ill ia m  H . T a f t, w o u ld so u n d , in  d isse n t, a n 

a c c u sa tio n o f te d h u r le d a t th e so -c a l le d c o n se rv a tiv e 

Ju s tic e s . “ [ I t ]  is n o t th e fu n c t io n o f  th is C o u r t,”  h e 

a n n o u n c e d , in  p o r te n to u s to n e s , “ to h o ld c o n g re s­

s io n a l a c ts in v a l id  s im p ly b e c a u se th e y a re p a sse d to  

c a rry o u t e c o n o m ic v ie w s w h ic h th e C o u r t b e l ie v e s 

to  b e u n w ise o r u n so u n d .” 3 1

T h e p h ra se w o u ld b e c o m e fa m il ia r to  th e p o in t 

o f  a c l ic h e : th e Ju s tic e s w e re s tr ik in g d o w n la w s 

b e c a u se th e y d id n o t a c c o rd w ith  th e ir “ p re d i le c­

t io n s ,”  a s th o u g h th e Ju s tic e s w e re m o v e d b y  n o th­

in g  m o re th a n th e ir p e rso n a l “ ta s te s”  o r  in c l in a t io n s . 

In  th e f i rs t p la c e , i t  w a s a d is to r t io n e v e n b e y o n d 

c a r ic a tu re to  lo o k  a t th e re a so n in g p ro d u c e d b y  S u th­

e r la n d , a n d re d u c e th a t re a so n in g to  th e p la n e o f  m e re 

p e rso n a l ta s te , a s th o u g h e v e ry th in g S u th e r la n d sa id 

c o u ld b e re d u c e d to th e su m m a ry p ro p o s it io n , “ I  

d o n’ t  l ik e  i t .”  B u t b e y o n d th a t, th e re w a s n o th in g d is­

t in c t ly  “ e c o n o m ic”  o r “ e m p ir ic a l”  in  th e re a so n in g 

b ro u g h t fo r th  in  th e se c a se s . S u th e r la n d a f fe c te d n o 

th e o ry o f  w a g e s o r e m p lo y m e n t, o r a n y th in g e lse 

re se m b lin g a n e c o n o m ic th e o ry . In  fa c t, th e re a d e r 

w o u ld f in d  n o th in g in  S u th e r la n d’ s a rg u m e n t th a t 

c o n je c tu re d in  a n y w a y a b o u t th e “ e f fe c ts”  p ro d u c e d 

b y  th e se c o n tro ls o n w a g e s a n d p r ic e s . S u th e r la n d 

d id  n o t p re su m e to  p re d ic t w h e th e r th e p o l ic y  w o u ld 

w o rk  w e l l o r b a d ly . I t  w o u ld b e t ru e r to  sa y th a t h is 

a rg u m e n ts w e re “ ju ra l”  in  n a tu re ; th e y ra n b a c k to  

th e v e ry p o s tu la te s o f  la w  a n d ju r isp ru d e n c e , to  th e

a x io m s o f  la w  th a t d id  n o t d e p e n d fo r  th e ir v a l id i ty  

o n w h e th e r th e y w o u ld  p ro m o te p ro sp e r i ty o r in d u c e 

m a la ise .

M o st n o ta b ly , S u th e r la n d’ s a rg u m e n t k e p t ru n­

n in g b a c k to th e ro o t is su e o f  “ d e te rm in ism”  a n d 

m o ra l i ty : i f  w e a ssu m e d , fo r e x a m p le , th a t ra c e o r 

c la ss o r g e n d e r e x e r te d a k in d o f  “ d e te rm in is t ic”  

c o n tro l o n th e m o ra l c o n d u c t o f  a n y p e rso n , th e n n o 

p e rso n , s tr ic t ly sp e a k in g , c o u ld b e h e ld re sp o n s ib le 

fo r  h is o w n a c ts . N o r c o u ld h e m e r i t p ra ise . In  fa c t, 

o n th e p re m ise s o f  d e te rm in ism , th e re c o u ld b e n o 

c a s tin g o f  m o ra l ju d g m e n ts— th e re c o u ld b e n o p la u­

s ib le se n se o f  r ig h t a n d w ro n g— a n d n o g ro u n d fo r  

th e ju d g m e n ts o f  fa u lt in  th e la w . A s S u th e r la n d a n d 

h is B re th re n sa w i t ,  th e la w  f ix in g  a m in im u m  w a g e 

fo r  w o m e n w a s s im p ly la y e re d w ith  a ssu m p tio n s o f  

d e te rm in ism , m a in ly a d e te rm in ism b y  g e n d e r a n d 

c la ss . B y  i ts v e ry te rm s , th e le g is la t io n fo r  th e D is tr ic t 

o f  C o lu m b ia p ro c la im e d th e p u rp o se o f  se tt in g th e 

sc h e d u le o f  w a g e s th a t c o u ld su s ta in , a m o n g w o m e n , 

a n a p p ro p r ia te s ta n d a rd o f  l iv in g , th e s ta n d a rd th a t 

c o u ld “ m a in ta in th e m in  g o o d h e a lth a n d. . . p ro te c t 

th e ir m o ra ls .” 3 2 T o e x p o se w h a t w a s p ro b le m a tic o r 

d u b io u s in  th is sc h e m e d id  n o t re q u ire a n y re so r t to  

“ e c o n o m ic re a so n in g .”  I t  w a s e n o u g h fo r  S u th e r la n d 

to la y  o u t th e v a r ia t io n s in  th e sc a le o f  w a g e s , a s a 

re f le c t io n o f  th e u n d e rs ta n d in g h e ld b y  th e f ra m e rs 

o f  th e a c t, a n d th e re m a rk a b ly p re c ise th in g s th e y 

c la im e d to  k n o w  a b o u t th e w a g e s th a t w e re n e c e ssa ry 

to p re se rv e “ h e a lth a n d m o ra ls”  a m o n g d if fe re n t 

d e sc r ip t io n s o f  w o m e n . H e c o u ld re m a rk th e n u p o n 

th e a w k w a rd p re te n s io n o f  c la im in g to  k n o w  th a t i t  

re q u ire d a w a g e o f  $ 1 6 .5 0 p e r w e e k to  p re se rv e th e 

h e a lth a n d m o ra ls o f  a w o m a n e m p lo y e d in  th e 

se rv in g o f  fo o d , w h ile a w a g e o f  $ 9 p e r w e e k m ig h t 

b e su f f ic ie n t to p re se rv e th e m o ra l c h a ra c te r o f  

b e g in n e rs in  a la u n d ry .3 3 W a s th e re re a l ly a c o rre la t io n 

b e tw e e n m o ra l i ty a n d in c o m e ? C o u ld w e a ssu m e 

th a t a l l p e o p le w ith  d im in ish e d in c o m e s h a d d im in ­

ish e d c h a ra c te rs— th a t th e y w e re le ss to  b e t ru s te d , 

th a t th e y w e re le ss a f fe c te d b y  c la im s o f  d u ty o r h o n­

e s ty ? O f  c o u rse , to  ra ise th e se q u e s tio n s w a s v ir tu ­

a l ly  to  a n sw e r th e m , fo r  th e q u e s tio n s m e re ly d re w , 

to  a p o in t o f  e x p l ic i tn e ss , th e ra th e r c ru d e n o tio n s o f  

e c o n o m ic “ d e te rm in ism”  th a t la y b e h in d th is s ta t­

u te . A s S u th e r la n d o b se rv e d , “ T h e re la t io n b e tw e e n 

e a rn in g s a n d m o ra ls is  n o t c a p a b le o f  s ta n d a rd iz a t io n . 

I t  c a n n o t b e sh o w n th a t w e ll-p a id w o m e n sa fe g u a rd 

th e ir m o ra ls m o re c a re fu l ly th a n th o se w h o a re p o o r ly 

p a id . M o ra l i ty  re s ts u p o n o th e r c o n s id e ra t io n s th a n 

w a g e s .”  B u t th e re w a s a lso a n a ssu m p tio n o f  a k in d 

o f  d e te rm in ism b y  g e n d e r : th e la w  a ssu m e d th a t, i f
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w e m e re ly k n e w th e se x o f  th e w o rk e r , w e w o u ld 

k n o w  w h a t th a t w o rk e r n e e d e d to su p p o r t h e rse lf , 

w h e th e r sh e w a s l iv in g  b y h e rse lf , o r w h e th e r h e r 

e a rn in g s w e re n e e d e d m a in ly a s a su p p le m e n t to  th e 

in c o m e o f  a fa m ily . A s S u th e r la n d re m a rk e d , “ T h e 

c o o p e ra t iv e e c o n o m ie s o f  th e fa m ily  g ro u p a re n o t 

ta k e n in to  a c c o u n t” ; n o r w a s th e fa c t th a t th e w o m a n 

m ig h t h a v e in d e p e n d e n t m e a n s .3 4

B u t th is “ d e te rm in ism”  b y  se x a n d w a g e w a s n o t 

th e o n ly d e te rm in ism a t w o rk h e re . T h e re a lso 

se e m e d to  b e a WVUTSRQPONMLKJIHGFEDCBAc lass d e te rm in ism : i t  se e m e d to  b e 

a ssu m e d th a t a n y o n e w h o fe l l  in to  a c la ss c a l le d “ e m­

p lo y e r”  h a d th e c a p a c ity to  p a y th e w a g e th a t w a s 

s t ip u la te d b y th e b o a rd . I t  w o u ld n o t a p p a re n tly 

m a tte r in  th e le a s t w h e th e r th e e s ta b l ish m e n t in  

q u e s tio n w a s a la rg e c o rp o ra t io n o r a m a rg in a l, 

sm a ll b u s in e ss , w ith  o n e o r tw o  w o rk e rs . A s S u th­

e r la n d o b se rv e d th e n , th e la w  sw e p t in  a c a te g o r i­

c a l w a y w h ile ta k in g n o a c c o u n t o f  th e v a s t d if ­

fe re n c e s a m o n g th e n e e d s o f  e m p lo y e e s a n d th e 

c a p a c it ie s o f  e m p lo y e rs .

T h e la w  is n o t c o n f in e d to  th e g re a t a n d p o w ­

e r fu l e m p lo y e rs b u t e m b ra c e s th o se w h o se 

b a rg a in in g p o w e r m a y b e a s w e a k a s th a t o f  

th e e m p lo y e e . I t  ta k e s n o a c c o u n t o f  p e r io d s 

o f  s tre ss a n d b u s in e ss d e p re ss io n , o f  c r ip ­

p l in g  lo sse s , w h ic h m a y le a v e th e e m p lo y e r 

h im se lf w ith o u t a d e q u a te m e a n s o f  

l iv e l ih o o d .3 5

I t  w a s s im p ly a ssu m e d in  th e la w  th a t a l l e m­

p lo y e rs h a d ro u g h ly th e sa m e c a p a c it ie s , a n d th a t i t  

w a s b e tte r fo r  a n y e m p lo y e r n o t to  o f fe r a  jo b  th a n to  

o f fe r a jo b  a t a w a g e th a t c o u ld n o t su s ta in a p e rso n 

l iv in g  o n h e r o w n . S u th e r la n d a rg u e d th a t th e re w a s 

a “ m o ra l re q u ire m e n t im p l ic i t  in  e v e ry c o n tra c t o f  

e m p lo y m e n t, v iz., th a t th e a m o u n t to b e p a id a n d 

th e se rv ic e to  b e re n d e re d sh a l l b e a r to e a c h o th e r 

so m e re la t io n o f  ju s t e q u iv a le n c e .. . .”  B u t th a t w a s 

ra d ic a l ly d if fe re n t f ro m  th e a ssu m p tio n th a t e v e ry 

jo b , e v e ry p o s it io n , c a n c o m m a n d a w a g e su f f i­

c ie n t to  su s ta in a p e rso n o r a fa m ily . “ C e rta in ly ,”  

sa id S u th e r la n d , “ th e e m p lo y e r b y p a y in g a fa ir  

e q u iv a le n t fo r th e se rv ic e re n d e re d , th o u g h n o t 

su f f ic ie n t to su p p o r t th e e m p lo y e e , h a s n e ith e r 

c a u se d n o r c o n tr ib u te d to  h e r p o v e r ty . O n th e c o n­

t ra ry , to  th e e x te n t o f  w h a t h e p a y s h e h a s re l ie v e d 

i t . ”

S u th e r la n d w e n t o n th e n to  a sk , in  o n e o f  th e c le v­

e re s t tu rn s o f  re a so n in g , i f  w e w o u ld b e w il l in g  to  

a p p ly th e sa m e a ssu m p tio n s to  o th e r k in d s o f  jo b s .

In  p r in c ip le , th e re c a n b e n o d if fe re n c e b e­

tw e e n th e c a se o f  se l l in g la b o r a n d th e c a se 

o f  se l l in g g o o d s . I f  o n e g o e s to  th e b u tc h e r , 

th e b a k e r o r g ro c e r to  b u y fo o d , h e is m o ra l ly 

e n ti t le d to  o b ta in th e w o rth o f  h is m o n e y b u t 

h e is n o t e n ti t le d to  m o re . I f  w h a t h e g e ts is  

w o rth w h a t h e p a y s h e is n o t ju s t i f ie d in  d e­

m a n d in g m o re s im p ly b e c a u se h e n e e d s m o re ;

. . . S h o u ld a s ta tu te u n d e r ta k e to v e s t in  a 

c o m m iss io n p o w e r to  d e te rm in e th e q u a n ti ty 

o f  fo o d n e c e ssa ry fo r  in d iv id u a l su p p o r t a n d 

re q u ire th e sh o p k e e p e r , i f  h e se l l [s ] to  th e in ­

d iv id u a l a t a l l , to  fu rn ish th a t q u a n ti ty a t n o t 

m o re th a n a f ix e d m a x im u m , i t  w o u ld u n­

d o u b te d ly fa l l  b e fo re th e c o n s ti tu t io n a l te s t.

T h e fa l la c y o f  a n y a rg u m e n t in  su p p o r t o f  th e 

v a l id i ty  o f  su c h a s ta tu te w o u ld b e q u ic k ly  

e x p o se d . T h e a rg u m e n t in  su p p o r t o f  th a t n o w  

b e in g c o n s id e re d is e q u a l ly fa l la c io u s , th o u g h 

th e w e a k n e ss o f  i t  m a y n o t b e so p la in .3 6

S u th e r la n d m a n a g e d to  g l im p se h e re th e fu tu re 

th a t d a re d n o t y e t sp e a k i ts n a m e . T h e c e le b ra te d 

“ sw itc h in  t im e th a t sa v e d n in e”  o c c u rre d in  1 9 3 7 , in  

a c a se in  w h ic h th e C o u r t su s ta in e d a s ta tu te o n 

m in im u m  w a g e s a n d o v e rru le d S u th e r la n d’ s d e c is io n 

in  th e A dkins c a se . W ith  th a t m o v e , th e C o u r t w o u ld 

a lso b re a k d o w n th e in h ib it io n s th a t m ig h t h o ld b a c k 

a v a r ie ty o f  m e a su re s th a t p u t c o n tro ls o n w a g e s , 

p r ic e s , a n d re n ts . T h e w ro n g o f  th o se m e a su re s a t 

th e ro o t w a s fu l ly  e x p la in e d b y  S u th e r la n d th a t d a y 

in  1 9 2 3 . T h e h o ld in g in  A dkins w a s o v e r tu rn e d , b u t 

n o th in g in  o u r c a se s s in c e 1 9 3 7 h a s m a n a g e d to  re fu te 

th e re a so n in g th a t S u th e r la n d se t fo r th  so c le a r ly in  

th e A dkins c a se . In  p a r t, th e m e a su re s o f  w a g e -p r ic e 

c o n tro ls h a v e o f te n c o m e to  c o m b a t th e m se lv e s . T h e y 

p ro d u c e m a n ife s t in ju s t ic e s , sh o r ta g e s o f  g o o d s , a n d 

th e p a in th e y in f l ic t  is o f te n e n o u g h to  in d u c e th e ir 

re p e a l. A s fo r th e m in im u m w a g e , i t  h a s b e e n 

re p e a le d in  su c c e ss iv e w a v e s , b y  th e e x p e r ie n c e o f  

in f la t io n . S ti l l ,  th e re is a c o n s ti tu e n c y th a t p re se rv e s 

i ts a p p e ti te fo r m in im u m w a g e s , ju s t a s th e re is a 

g ro u p th a t p re se rv e s i ts s ta k e in  re n t c o n tro ls . A n d  

so , a t c e r ta in in te rv a ls , w e re -e n a c t th e m in im u m 

w a g e , a n d w e h e a r , so u n d e d a g a in , a l l  o f  th e fa l la c ie s 

th a t S u th e r la n d a n d h is c o l le a g u e s h a d re fu te d . 

E c o n o m is ts c a n b r in g fo r th re a m s o f  e m p ir ic a l 

s tu d ie s to  sh o w , o n c e a g a in , th a t th e se m e a su re s d o 

n o t w o rk ; a n d y e t n o m e re e m p ir ic a l e v id e n c e se e m s 

e n o u g h to  d is lo d g e th e se p o l ic ie s . In  th e fa c e o f  th e 

a c c u m u la te d le sso n s f ro m  e x p e r ie n c e , th e re a re 

p e o p le w h o a re s t i l l  w il l in g  to  sa y , “ B u t re n t c o n tro l
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h a s n o t b e e n t r ie d y e t w ith  th e in v e n tiv e n e ss , a n d 

w ith  th e su b tle a r ts , th a t m a y b e su m m o n e d in  a c o m­

m u n ity a s u n c o m m o n a s B e rk e le y .”  A n d  o v e r th e la s t 

c o u p le o f  y e a rs , w e h a v e fo u n d so m e e c o n o m is ts 

c la im in g th a t a r ise in  th e m in im u m w a g e w il l  

p ro d u c e , in  th e a g g re g a te , a n e t g a in . T h e y d o n o t 

c o n te s t— a s th e y c a n n o t c o n te s t— th e te s t im o n y 

o f fe re d b y  e m p lo y e rs , th a t th e y w o u ld n o t b e a b le to  

h ire o r re ta in w o rk e rs a t a h ig h e r m in im u m w a g e . 

T h e e c o n o m is ts c la im , ra th e r , th a t a n in c re a se in  

w a g e s w il l  b e g e t a n in c re a se in  d e m a n d , a n d d e m a n d 

in  tu rn w il l  b e g e t m o re e m p lo y m e n t. W h e th e r th e 

a rg u m e n t, in  th is fo rm , is  r ig h t o r  w ro n g , th e p ro b le m 

is th a t i t  b e a rs a l l o f  th e d e fe c ts th a t a re u su a l ly 

d isp la y e d b y  a u ti l i ta r ia n e th ic . E v e n i f  i t  w e re th e 

c a se th a t a r ise in  m in im u m w a g e w o u ld p ro d u c e a 

n e t g a in in  e m p lo y m e n t, n o th in g in  th o se a g g re g a te 

f ig u re s w o u ld p ro v id e a g ro u n d fo r a b r id g in g th e 

f re e d o m o f  W ill ie  L y o n s to k e e p th e jo b th a t sh e 

d e e p ly w ish e d to  k e e p a t th e C o n g re ss H a ll H o te l. 

T h e c a rd in a l v ir tu e in  th e k in d  o f  te a c h in g o f fe re d 

b y  S u th e r la n d is th a t i t  p u t th e l ib e r ty  o f  th e p e rso n 

q u ite w e ll  b e y o n d th e t in k e r in g , a n d th e c a lc u la t io n s , 

o f  th is u ti l i ta r ia n m o ra l i ty . S u th e r la n d w a s in  a 

p o s it io n th e n to  e x p la in w h y  th e se c o n tro ls o n p r ic e s 

a n d w a g e s w e re WVUTSRQPONMLKJIHGFEDCBAin  pr inc ip le w rong e v e n i f  th e y 

sh o u ld h a p p e n , o n so m e o c c a s io n , to  “ w o rk .”

I l l

T h e m o st g r ie v o u s c h a n g e p ro d u c e d b y th e 

“ sw itc h in  t im e”  w a s th a t i t  re m o v e d th e te a c h in g o f  

S u th e r la n d a n d h is c o l le a g u e s f ro m  th e e d u c a tio n o f  

la w y e rs a n d ju d g e s . T h e p o l ic ie s th e m se lv e s h a v e 

p ro v e d , a s I  sa y , to  b e n u isa n c e s , b u t th e y m a y a lso 

b e sp o ra d ic a n d th e y o f te n g e n e ra te th e ir o w n 

c o rre c t iv e s . T h e o th e r e n d u r in g c h a n g e , p ro d u c e d 

b y  th e tu rn in g o f  th e C o u r t, h a s b e e n fa r m o re m o­

m e n to u s a n d fa r h a rd e r to  u n d o : th e e x p a n d e d re a c h 

o f  th e fe d e ra l g o v e rn m e n t u n d e r th e C o m m e rc e 

C la u se h a s p ro d u c e d b y n o w a d is f ig u r in g o f  o u r 

e c o n o m y a n d th e c o n d it io n s o f  ju s t ic e .

O n th is p ro b le m , th e re h a d b e e n a b re a k w a ll , a 

c le a r b a rr ie r , a n d i ts b re a c h sh o u ld h a v e s ig n a l le d a 

w a rn in g to a l l m e m b e rs o f  th e p o l i t ic a l c la ss . Y e t 

th a t b a rr ie r se e m e d to e sc a p e th e n o tic e o f  

c o n se rv a tiv e s a s w e ll a s l ib e ra ls . T h ro u g h th e 

n in e te e n th c e n tu ry a n d in  th e c la ss ic c a se s u n d e r th e 

C o m m e rc e C la u se , th e re w a s n o n e e d to sp e c u la te 

o n th e w a y s in  w h ic h a n y lo c a l b u s in e ss c o u ld 

“ a f fe c t”  th e c u rre n ts o f  in te rs ta te c o m m e rc e . T h e re 

w a s n o n e e d to t ro t o u t c le v e r a rg u m e n ts to sh o w

th a t, th o u g h th e s to c k m a rk e t w a s o n W a ll S tre e t, i ts 

t ra n sa c tio n s w e re fe l t  a c ro ss th e b o rd e rs o f  th e s ta te s . 

T h e re w a s n o n e e d fo r th a t k in d o f  e x e rc ise , 

b e c a u se th e p o l i t ic a l c la ss in  th e n in e te e n th 

c e n tu ry u n d e rs to o d a s th e im p e d im e n ts to  

c o m m e rc e m a in ly th e b a rr ie rs th a t w e re c a s t u p b y  

la w , th e im p e d im e n ts th a t w e re e n a c te d e x p l ic i t ly  

in to la w  in  th e se p a ra te s ta te s . T h e la n d m a rk c a se 

o f G ibbons v. O gden in v o lv e d a 

m o n o p o ly th a t h a d b e e n g ra n te d , b y  th e s ta te o f  N e w  

Y o rk , fo r  a l l b o a ts m o v e d b y  f i re  o r s te a m th ro u g h 

th e w a te rs o f  N e w  Y o rk . T h a t m o n o p o ly h a d c re a te d 

a n im p e d im e n t to  th e o p e ra t io n o f  o th e r b o a ts , w h ic h 

h a d b e e n l ic e n se d u n d e r a n a c t o f  C o n g re ss to  e n g a g e 

in  th e c o a s tin g t ra d e a n d t ra v e l a ro u te th a t c o n n e c te d 

N e w  Y o rk  a n d N e w  Je rse y .3 7 In  C ohens v. V irg in ia  

(1 8 2 1 ) , th e c a se a ro se o u t o f  a la w  in  V irg in ia  th a t 

b a rre d th e sa le o f  lo t te ry t ic k e ts— in  th is c a se , t ic k e ts 

e m a n a tin g f ro m  th e D is tr ic t o f  C o lu m b ia .3 8 A  su rv e y 

o f  th e c a se s w o u ld re v e a l th a t a l l  o f  th e fa m o u s c a se s 

in  th e n in e te e n th c e n tu ry f i t  th is p a tte rn .

T h e t ro u b le a ro se g ra d u a l ly a s C o n g re ss w a s 

d ra w n , s te p b y s te p— a n d n o t im p la u s ib ly— in to a 

c h a in o f  m e a su re s th a t m o v e d b e y o n d th is c le a r te s t. 

T h e re w a s , b e h in d th is m o v e m e n t, th e m o to r o f  a 

m o ra l c o n c e rn . T h e re w a s a n e a rn e s t in te re s t in  

d e a l in g w ith  th e in te rs ta te m o v e m e n t o f  u n sa fe fo o d 

o r d ru g s , o r o f  a lc o h o l a n d p ro s t i tu t io n . T h e C o n­

g re ss w a s d ra w n b y  a p la u s ib le in te re s t in  b a c k in g 

u p th e a u th o r i ty o f  th e s ta te s a s th e s ta te s so u g h t to  

a d d re ss se r io u s m o ra l is su e s , b u t c o u ld n o t o f  c o u rse 

c o n tro l th e m o v e m e n t o f  g o o d s a n d p e rso n s a c ro ss 

th e b o rd e rs . In  th a t sp ir i t , C o n g re ss h a d b e e n w il l ­

in g  to  p ro v id e a su p p o r t to  M iss iss ip p i in  th e 18 3 0 s , 

w h e n th a t s ta te h a d so u g h t to b a n th e im p o r t o f  

s la v e s . B u t th e se p la u s ib le m o tiv e s c o u ld g e n e ra te 

a lo n g th e w a y th e ir c o n c e p tu a l c o n tu s io n s . T h e a g i l­

i ty  o f  th e Ju s tic e s , a n d th e c o n to u rs o f  th e C o m m e rc e 

C la u se , w e re o p e n to  te s t in g , th e n , in  a te l l in g  w a y , 

b y  M s. E ff ie  H o k e , a w o m a n w h o h a d n o t e x a c tly 

m a d e h e r im p re ss io n o n th e w o r ld  th ro u g h re f le c­

t io n s p h i lo so p h ic . M s. H o k e h a d b e e n c o n v ic te d 

u n d e r a s ta tu te o f  1 9 1 0 fo r  p e rsu a d in g o r in d u c in g a 

w o m a n “ to g o in  in te rs ta te c o m m e rc e . . . fo r  th e 

p u rp o se o f  p ro s t i tu t io n .”  B u t sh e m a n a g e d to  re a c h 

a v u ln e ra b le p la c e in  th e ra t io n a le o f  th e la w  w h e n 

sh e m a d e th e s im p le p o in t th a t n e ith e r sh e n o r h e r 

p ro te g e h a d b e e n e n g a g in g in  p ro s t i tu t io n w h ile  they 

w ere trave lling in  in te rs ta te c o m m e rc e . T h e 

C o n g re ss h a d n o t c la im e d , a f te r a l l , th e a u th o r i ty to  

le g is la te d ire c t ly a g a in s t p ro s t i tu t io n in  a n y o f  th e 

s ta te s . T h e c o n g re ss io n a l s ta tu te so u g h t to  d e a l o n ly
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w ith  th a t t ra n sp o r ta t io n th a t se e m e d to  b e a n a n n e x , 

o r su p p o r t, to  th e o n g o in g b u s in e ss o f  p ro s t i tu t io n .

B u t Ju s tic e M c K e n n a th o u g h t th e p la in t i f f  w a s 

b e in g p re c io u s o r o v e r ly c le v e r in  c la im in g a “ r ig h t”  

to  t ra n sp o r ta t io n , a s th o u g h th e a c tiv i ty  w e re u n a f­

fe c te d b y  th e p u rp o se th a t a n im a te d th e t ra v e l. T h a t 

a rg u m e n t, a s h e sa id , “ u rg e s a r ig h t e x e rc ise d in  

m o ra l i ty to  su s ta in a r ig h t to  b e e x e rc ise d in  im m o­

ra l i ty .” 3 9

I  w il l  le a v e to  a n o th e r t im e— a n d to  m y  b o o k o n 

G e o rg e S u th e r la n d— th e ta sk o f  s ta r t in g to  u n ra v e l 

th is p u z z le o f  th e C o m m e rc e C la u se . Ju s tic e 

S u th e r la n d u n d e rs to o d th a t th e C o m m e rc e C la u se 

d id  n o t p re te n d to  b e a n e c o n o m e tr ic m o d e l fo r  th e 

f lo w  o f  t ra n sa c tio n s in  a m o d e m e c o n o m y . T h a t 

c la u se p ro v id e d a ro u g h fo rm u la , ra th e r , fo r  th e l im ­

i t in g  o f  fe d e ra l p o w e r . S u th e r la n d’ s u n d e rs ta n d in g 

o f  th e C o m m e rc e C la u se w a s a c o n s tru c t io n o f  

p o l i t ic a l e c o n o m y : i t  w a s a n u n d e rs ta n d in g o f  th e 

w a y th e e c o n o m y m ig h t b e v ie w e d , o r c o n c e iv e d , 

w ith in  a c o n s ti tu t io n a l f ra m e w o rk . A s S u th e r la n d 

p o in te d o u t, ju d g e s h a d lo n g c o m e to  re c o g n iz e th a t 

th e m o st lo c a l o f  b u s in e sse s in  th e U n ite d S ta te s 

m ig h t n o t e sc a p e th e c u rre n ts p ro d u c e d b y  m a rk e ts 

th a t w e re g ro w in g m o re a n d m o re in te rn a tio n a l. O n e 

o f  th e sa w ie s t o p in io n s , in  th is v e in , w a s w rit te n in  

1 8 8 8 b y Ju s tic e L u c iu s Q .C . L a m a r in  WVUTSRQPONMLKJIHGFEDCBAK idd v. 

P earson* ' L a m a r h a d ta k e n n o te o f  th e te n d e n c y to  

e x p re ss d u b ie ty , e v e n in  h is o w n d a y , a b o u t th e d is­

t in c t io n b e tw e e n m a n u fa c tu r in g a n d c o m m e rc e . 

A fte r  a l l , m a n u fa c tu r in g m u st b e a f fe c te d b y c o m­

m e rc e , b e c a u se th e se n se o f  w h a t to  p ro d u c e , a n d 

a t w h a t p r ic e , m u st a l l b e fo rm e d in  a n tic ip a t io n 

o f  a m a rk e t. A n d th a t m a rk e t m a y w e ll e x te n d 

b e y o n d th e s ta te , o r e v e n th e n a tio n . A s L a m a r 

a sk e d , . is th e re a s in g le b u s in e ss “ th a t d o e s n o t 

c o n te m p la te , m o re o r le ss c le a r ly , a n in te rs ta te o r 

fo re ig n m a rk e t? D o e s n o t th e w h e a t g ro w e r o f  

th e N o r th w e s t a n d th e c o tto n p la n te r o f  th e S o u th , 

p la n t, c u lt iv a te , a n d h a rv e s t h is c ro p w ith  a n e y e 

o n th e p r ic e s a t L iv e rp o o l, N e w  Y o rk , a n d C h i­

c a g o ?”  In  th a t c o n s tru a l, every b u s in e ss w o u ld b e 

a f fe c te d b y  in te rs ta te c o m m e rc e , a n d i f  th e a u th o r­

i ty  o f  th e n a tio n a l g o v e rn m e n t fo l lo w e d th e re a c h o f  

c o m m e rc e ,

th e re su lt w o u ld b e th a t C o n g re ss w o u ld b e 

in v e s te d , to  th e e x c lu s io n o f  th e S ta te s , w ith  

th e p o w e r to  re g u la te , n o t o n ly  m a n u fa c tu re s , 

b u t a lso a g r ic u ltu re , h o r t ic u ltu re , s to c k ra is­

in g , d o m e s tic f ish e r ie s , m in in g— in  sh o r t, 

e v e ry b ra n c h o f  h u m a n in d u s try .4 1

F o r S u th e r la n d i t  w a s e v id e n t— a s i t  h a d to b e 

e v id e n t to  a n y s tu d e n t o f  th e A m e r ic a n F o u n d e rs—  

th a t th e C o m m e rc e C la u se w a s m e a n t to m a rk o f f  

n e w , v ita l  p o w e rs o f  th e fe d e ra l g o v e rn m e n t, b u t a lso 

l im ited p o w e rs in  a l im ite d  g o v e rn m e n t. T h e n a tio n a l 

g o v e rn m e n t w o u ld c le a r ly h a v e a s m u c h p o w e r a s i ts 

m a n d a te re q u ire d to  b re a k d o w n lo c a l b a rr ie rs to  th e 

e x c h a n g e o f  p e rso n s a n d g o o d s . B u t i t  w a s a lso 

u n d e rs to o d th a t th e C o m m e rc e C la u se c o u ld n o t p ro­

v id e a v ir tu a l l ic e n se fo r  th e d isp la c in g o f  lo c a l g o v­

e rn m e n t in  re g u la t in g a l l  v a r ie t ie s o f  b u s in e ss , m a n u­

fa c tu r in g , a n d e x c h a n g e .

T h a t th e d is t in c t io n b e tw e e n m a n u fa c tu r in g a n d 

c o m m e rc e w a s p ro b le m a tic , th a t e v e n th e m o s t lo c a l 

b u s in e ss w a s a f fe c te d b y c u rre n ts in  th e w o r ld 

e c o n o m y , w a s lo n g e v id e n t. B u t th e ro u g h d is­

t in c t io n s h a d th e fu n c t io n a t le a s t o f  d isc o u ra g­

in g a c r i t ic a l o v e rre a c h in g b y th e n a tio n a l g o v­

e rn m e n t, a n d o n c e th e re s tra in t w a s re m o v e d , th e 

te s t o f “ c o m m e rc e”  c o u ld n o lo n g e r c a b in th e 

fe d e ra l p o w e r . O n e o f  th e o r ig in a l L a b o r B o a rd 

c a se s , in  1 9 3 7 , in v o lv e d a f i rm  in  R ic h m o n d th a t 

m a n u fa c tu re d m e n’ s c lo th in g . T h e c o m p a n y p ro­

d u c e d le ss th a n o n e h a lf o f  o n e p e rc e n t o f  th e 

m e n’ s c lo th in g p ro d u c e d in  th e U n ite d S ta te s . 

T h e re w a s n o e v id e n c e th a t th e a l le g e d d isc r im i­

n a tio n a g a in s t m e m b e rs o f  th e u n io n h a d b ro u g h t 

th e c o m p a n y to th e th re sh o ld o f  a s tr ik e o r th e 

s to p p a g e o f  p ro d u c tio n . I f  th e re a c h o f  th e la w  

w a s to  b e m e a su re d in  p ro p o r t io n to  th e “ e f fe c t”  

o n in te rs ta te c o m m e rc e , th e n th e “ e f fe c t”  in  th is 

c a se h a d to  b e re c k o n e d a s t r iv ia l  o r n u l l .4 2

B u t th e la w  w a s c a s t in  a fo rm  th a t w a s v ir tu a l ly  

in d if fe re n t to q u e s tio n s o f  sc a le . I t  c o u ld a p p ly to  

th e Jo n e s &  L a u g h l in C o rp o ra t io n , to a c lo th in g 

fa c to ry , o r e v e n to  a c a tt le ra n c h . Ju s tic e M c R e y n o ld s 

ra ise d , th e n , th e q u e s tio n s th a t w e re s t i l l  a p t to  r ise , 

th e q u e s tio n s th a t h a d n o t b e e n d isso lv e d b y a n y­

th in g in  th e o p in io n w r i t te n fo r  th e m a jo r i ty b y  C h ie f 

Ju s tic e H u g h e s . M c R e y n o ld s w ro te :

I f  a m a n ra ise s c a tt le a n d re g u la r ly d e l iv e rs 

th e m to  a c a rr ie r fo r  in te rs ta te sh ip m e n t, m a y 

C o n g re ss p re sc r ib e th e c o n d it io n s 

u n d e r ,w h ic h h e m a y e m p lo y o r d isc h a rg e 

h e lp e rs o n th e ra n c h ? . . . M a y  a m il l  o w n e r 

b e p ro h ib ite d f ro m  c lo s in g h is fa c to ry o r d is­

c o n tin u in g h is b u s in e ss b e c a u se so to d o 

w o u ld s to p th e f lo w  o f  p ro d u c ts to  a n d f ro m  

h is p la n t in  in te rs ta te c o m m e rc e ? M a y e m­

p lo y e e s in  a fa c to ry b e re s tra in e d f ro m  q u it­

t in g  w o rk in  a b o d y b e c a u se th is w il l  c lo se
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th e fa c to ry a n d th e re b y s to p th e f lo w  o f  c o m­

m e rc e ? M a y a rso n o f  a fa c to ry b e m a d e a 

F e d e ra l o f fe n se w h e n e v e r th is w o u ld in te r fe re 

w ith  su c h f lo w ? I f  th e b u s in e ss c a n n o t c o n­

t in u e w ith  th e e x is t in g w a g e sc a le , m a y 

C o n g re ss c o m m a n d a re d u c tio n ?4 3

T h e se q u e s tio n s m ig h t h a v e se e m e d lu d ic ro u s , 

o r th e y m ig h t h a v e y ie ld e d o b v io u s a n sw e rs b e fo re 

th e re n d e r in g o f  th is d e c is io n , in  th e WVUTSRQPONMLKJIHGFEDCBAJones &  

L augh lin c a se . B u t M c R e y n o ld s h a d n o t o f fe re d h e re 

a “ p a ra d e o f  h o rr ib le s ,”  a s tr in g o f  sp e c u la t io n s b r in g­

in g  fo r th  th e m o st im p la u s ib le c a se s . T h e q u e s tio n s 

h e p o se d o f fe re d fa ir  im p l ic a t io n s th a t c o u ld b e d ra w n 

f ro m  th e lo g ic , o r th e d o c tr in e , th a t w a s a d v a n c e d b y  

th e A d m in is tra t io n a n d a c c e p te d b y  th e C o u r t, a s th e 

g ro u n d o f  ju d g m e n t in  th e c a se . B e y o n d th a t, 

M c R e y n o ld s w a s n o t o f fe r in g a n y sp e c u la t io n s o f  

h is o w n , fo r  th e “ th e o ry”  b e h in d th e la w  h a d b e e n 

e x p re sse d in  a re m a rk a b le p re a m b le . T h a t p re a m b le 

p ro f fe re d a ju s t i f ic a t io n fo r im p o s in g , o n p r iv a te 

e m p lo y e rs a n d th e ir w o rk e rs , a re g im e o f  u n io n s , b u t 

th e re a so n s i t  se t fo r th  h a d b e e n e x p o se d a s m o ra l ly 

e m p ty b y  th e Ju s tic e s a t th e tu rn o f  th e c e n tu ry . T h e 

a rg u m e n t re d u c e d to  th e se c la im s : th e re fu sa l, o n th e 

p a r t o f  e m p lo y e rs , to re ta in w o rk e rs w h o w e re 

m e m b e rs o f  u n io n s w o u ld le a d to  “ s tr ik e s a n d o th e r 

fo rm s o f  in d u s tr ia l s tr i fe o r u n re s t.”  T h a t u n re s t, in  

tu rn , w o u ld h a v e th e e f fe c t o f  “ b u rd e n in g o r o b s tru c t­

in g  c o m m e rc e .”  T h is c la im  o f  c o n f l ic t a n d d is ru p­

t io n  w a s e n la rg e d w ith  a fe w  su b s id ia ry c la im s , e v e n 

m o re p ro b le m a tic a s fa c tu a l c la im s : th e a b se n c e o f  

u n io n s w o u ld h a v e th e e f fe c t o f  “ c a u s in g d im in u tio n 

o f  e m p lo y m e n t a n d w a g e s”  (so m e th in g w e k n o w  

n o w  to  b e p a te n tly u n tru e , a s i t  sh o u ld h a v e b e e n 

k n o w n to  b e u n tru e e v e n th e n ) . T h a t s ta te o f  a f­

fa irs in  tu rn w a s sa id to  d im in ish th e f lo w  o f  g o o d s 

b y  d im in ish in g th e p u rc h a s in g p o w e r o f  w o rk e rs .4 4 

T h e le g is la t io n s t ip u la te d , th e n , a s i ts g ro u n d o f  

fa c t, p ro p o s it io n s th a t w e re a t b e s t p ro b le m a tic , 

a n d v e ry l ik e ly  fa lse m o st o f  th e t im e .

B u t e v e n a p a r t f ro m  th e a rb itra ry a sse r t io n o f  fa c t, 

th e m o ra l p re m ise o f  th e la w  h a d b e e n o p e n fo r  y e a rs 

to th e sa m e d e c is iv e c h a l le n g e : to sa y th a t p e o p le 

a re m o v e d to v io le n c e a n d d is ru p tio n is n o t to  

e s ta b l ish th a t th e y a re ju s t i f ie d in  th e ir re so r t to  

v io le n c e . A n d  b y  e x te n s io n , th e re fo re , th e ir w il l ­

in g n e ss to  e n g a g e in  v io le n c e c o u ld n o t e s ta b l ish 

a m o ra l g ro u n d fo r a p p e a s in g th e se p e o p le , in  

o rd e r to sa tis fy th e ir d e m a n d s a n d a v e r t th e ir 

te n d e n c ie s to  v io le n c e . T h a t m u c h h a d b e e n c le a r

to o n lo o k e rs w ith  e v e n a fa in t se n se o f  th e ru d i­

m e n ts o f  m o ra l re a so n in g .

N o n e o f  th e so -c a l le d c o n se rv a tiv e o r la isse z - 

fa ire Ju s tic e s h a d q u e s tio n e d th e r ig h t o f  w o rk e rs , a s 

f re e m e n , to fo rm  in to u n io n s , o r e n g a g e in  a n y 

le g it im a te a sso c ia t io n . T h a t q u e s tio n w a s n e v e r a t 

is su e h e re . T h e f ra m e rs o f  th e le g is la t io n so u g h t 

to c a rry th e d a y w ith  ra t io n a le s th a t e v a d e d th e 

m a in q u e s tio n— th e g ro u n d s o n w h ic h th e fe d e ra l 

g o v e rn m e n t c o u ld re a c h th e m o st p r iv a te a n d lo c a l 

o f  e s ta b l ish m e n ts a n d im p o se a re g im e o f  u n io n s . 

B u t in  e v a d in g th e q u e s tio n w ith  fo rm u la s th a t 

w e re re a l ly o f f  th e m a in p o in t, th e A d m in is tra­

t io n  w a s o p e n in g i tse lf  to  th e m o st d e v a s ta t in g c r i­

t iq u e th ro u g h th e s im p le d e v ic e o f  sh o w in g th a t 

th o se fo rm u la s , o r ra t io n a le s , w e re su b s ta n tiv e ly 

e m p ty .

M c R e y n o ld s is n o t re m e m b e re d fo r  a n im b le w it, 

a n d y e t th e e m p ty fo rm u la s p u t fo r th  in  th is c a se a s 

su rro g a te s fo r  ju ra l re a so n in g w e re ta rg e ts p e r fe c t ly 

f ra m e d . A t  a d is ta n c e o f  m o re th a n f i f ty  y e a rs , w ith  

th e p a r t isa n f i re s d a m p e n e d , i t  m a y b e p o ss ib le to  

lo o k  a t h is d isse n tin g o p in io n w ith  m o re d e ta c h m e n t 

a n d f in d  in  th a t o p in io n a rg u m e n ts th a t w e re e x a c tin g , 

a p t— a n d u n a n sw e ra b le . T h e w h o le , e la b o ra te c o n­

s tru c t io n o f  th e la w  w a s b u i l t , a f te r a l l , o n th is p re d i­

c a te : th a t th e a b se n c e o f  u n io n s p o se d a d a n g e r to  

in te rs ta te c o m m e rc e th ro u g h th e th re a ts o f  s tr ik e s a n d 

v io le n c e . T h e o n se t o f  a s tr ik e , a n d i ts a tte n d a n t 

d is ru p tio n s , w a s th e “ e v i l”  fo r  w h ic h th is le g is la t io n 

w o u ld b e ju s t i f ie d a s a “ re m e d y .”  A n d  y e t th e la w  

a lso so u g h t to  b a r a n y in te r fe re n c e w ith  th e “ r ig h t”  

to  s tr ik e . “ T h u s ,”  sa id M c R e y n o ld s , “ th e A c t  e x e m p ts 

f ro m  i ts a m b it th e v e ry e v i l  w h ic h c o u n se l in s is t m a y 

re su lt f ro m  d isc o n te n t c a u se d b y  a d isc h a rg e o f  a n 

a sso c ia t io n m e m b e r, b u t p e rm its c o e rc io n o f  a n o n­

m e m b e r to  jo in  o n e .” 4 5

T h is a m m u n it io n w a s su p p l ie d b y  th e d ra f te rs o f  

th e a c t th e m se lv e s ; fo r  th e re fu ta t io n fe l l  p re c ise ly 

in to  p la c e a s so o n a s th e f ra m e rs e a rn e s tly c o n te n d e d 

th a t i t  w a s the avo idance o f  str ikes th a t d e f in e d th e 

“ p u b l ic g o o d .”  I f  th a t w e re th e e n d o f  th e le g is la t io n , 

o r th e “ g o o d”  i t  so u g h t, th e re w a s n o n e e d to  a d d re ss 

th a t e n d in  th e m o st in d ire c t w a y b y  d e a l in g w ith  a l l 

o f  th e re m o te c o n tin g e n c ie s th a t m igh t le a d to  a s tr ik e . 

A s M c R e y n o ld s re m a rk e d , th a t e n d c o u ld b e a d­

d re sse d m o st d ire c t ly b y  b a rr in g th e s tr ik e i tse lf . A n d  

th e c a se fo r  th is p o s it io n c o u ld o n ly  b e d e e p e n e d i f  

th e Ju s tic e s a c c e p te d th e th e o ry o f  a “ c o n tin u o u s 

s tre a m o f c o m m e rc e ,”  fo r in th a t e v e n t, a s 

M c R e y n o ld s p o in te d o u t, th e g o v e rn m e n t c o u ld b e
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w a rra n te d in  su p p re ss in g WVUTSRQPONMLKJIHGFEDCBAany s tr ik e th a t c o u ld a c t, 

e v e n in  a ta n g e n tia l w a y , to a f fe c t th e s tre a m o f  

c o m m e rc e .

F ro m e v e ry a n g le , th e ra t io n a le se rv e d u p h e re 

u n d e r th e C o m m e rc e C la u se c o u ld ju s t i fy  th e e x te n­

s io n o f  th e fe d e ra l p o w e r to th e sm a lle s t, m o st p ro­

sa ic e n te rp r ise s . T h a t p o in t w a s c o n f irm e d w ith  a 

d ra m a tic f in a l i ty — a n d to o u r e n d u r in g d isb e l ie f—  

f iv e  y e a rs la te r in  th e im p ro b a b le c a se o f  W ickard 

v.F ilbu rn . O n th a t n o ta b le o c c a s io n , th e g o v e rn m e n t 

w a s su s ta in e d w h e n i t  so u g h t to  p u n ish M r. R o sc o e 

F ilb u rn , a fa rm e r in  O h io fo r th e m isd e m e a n o r o f  

se tt in g a s id e a p o r t io n o f  h is w h e a t fo r  th e c o n su m p­

t io n  o f  h is o w n fa m ily . In  a l in e th a t w o u ld re so u n d 

o v e r th e y e a rs in  th e la w  re p o r ts , Ju s tic e R o b e r t H . 

Ja c k so n w o u ld “ e x p la in” :

T h a t a p p e l le e’ s o w n c o n tr ib u t io n to th e d e­

m a n d fo r  w h e a t m a y b e t r iv ia l  b y  i tse lf is n o t 

e n o u g h to  re m o v e h im  f ro m  th e sc o p e o f  fe d­

e ra l re g u la t io n w h e re , a s h e re , h is c o n tr ib u­

t io n , ta k e n to g e th e r w ith  th a t o f  m a n y o th e rs 

s im ila r ly s itu a te d , is fa r f ro m  t r iv ia l .4 6

T h a t p a ssa g e w o u ld b e c ite d b y th e S u p re m e 

C o u r t w h e n i t  h a d to e x p la in h o w  th e C iv i l  R ig h ts 

A c t o f  1 9 6 4 w o u ld re a c h O ll ie ’ s B a rb e c u e in  B ir ­

m in g h a m , A la b a m a . D ra w in g o n th e sa m e d o c tr in e s 

e s ta b l ish e d in  th e se c a se s , P ro fe sso r L a u re n c e T r ib e 

te s t i f ie d b e fo re a S e n a te c o m m itte e in  1 9 9 2 a n d a r­

g u e d th a t th e C o n g re ss c o u ld le g is la te , u n d e r th e 

C o m m e rc e C la u se , to  g u a ra n te e th e r ig h t to  a n a b o r­

t io n . O n c e a g a in , th e C o m m e rc e C la u se w a s c a p a­

c io u s e n o u g h to  c o v e r a l l . T h e d e c is io n o n a b o r t io n 

w a s o n c e h e ra ld e d a s th e m o st p r iv a te o f  d e c is io n s , 

a d e c is io n th a t c o u ld n o t e v e n b e sh a re d w ith  th e 

fa th e r o f  th e c h i ld . B u t n o w  a p p a re n tly th e in te r­

e s t o f  th e w h o le c o m m u n ity w a s e n g a g e d in  th e 

f re e d o m o f  a n y p a r t ic u la r w o m a n to g a in a c c e ss 

to a n a b o r t io n c l in ic . I t w a s p re v io u s ly th o u g h t 

th a t s ta te s v io la te d th e C o m m e rc e C la u se w h e n 

th e y im peded th e f lo w  o f  t ra f f ic ; b u t n o w  i t  w a s 

a l le g e d th a t th e la w s o f  th e s ta te c o u ld o f fe n d th e 

C o n s ti tu t io n i f  th e y m ig h t encourage m o v e m e n t 

o n th e h ig h w a y s . A s T r ib e a rg u e d :

[L jo c a l o r s ta te w id e re s tr ic t io n s o n re p ro d u c­

t iv e f re e d o m w o u ld l ik e ly  fo rc e m a n y 

w o m e n to  t ra v e l f ro m  S ta te s th a t h a v e c h o­

se n to  e re c t le g a l b a rr ie rs to  c o n tra c e p tio n 

o r to  a b o r t io n , to S ta te s o r fo re ig n n a tio n s 

w h e re sa fe a n d le g a l p ro c e d u re s a re a v a i l­

a b le . In d e e d , th e y e a rs p re c e d in g R oe a n d

D oe sa w p re c ise ly su c h a m a ss iv e in te rs ta te 

m ig ra t io n , a s h u n d re d s o f  th o u sa n d s o f  

w o m e n t ra v e l le d f ro m  re s tr ic t iv e S ta te s to  

th o se w h e re a b o r t io n s w e re m o re f re e ly p e r­

fo rm e d . In  1 9 7 2 , fo r  e x a m p le , a lm o s t 8 0 p e r 

c e n t o f  a l l le g a l a b o r t io n s in  th is c o u n try to o k 

p la c e in  ju s t tw o S ta te s : N e w  Y o rk  a n d C a li­

fo rn ia .4 7

T h e s ta te o f  N e w  H a m p sh ire p e rm its a c lu s te r o f  

“ fa c to ry o u tle ts”  n e a r th e b o rd e r o f  M a ssa c h u se tts , 

a n d th e re su lt is a c lo g g in g o f  th e h ig h w a y s o n S u n­

d a y s . C o u ld th e fe d e ra l g o v e rn m e n t n o w  in te rv e n e 

to  “ c o rre c t”  th e se d e c is io n s o n th e p la c e m e n t o f  re­

ta i l s to re s? O f  c o u rse , i t  n e v e r se e m e d to o c c u r to  

th e p a r t isa n s o f  th e F re e d o m o f  C h o ic e A c t th a t th e 

fo rm u la s o f  th e C o m m e rc e C la u se w o u ld w o rk  in  a 

s tr ik in g ly  d if fe re n t d ire c t io n i f  o n e c a m e to  th e p ro b­

le m  w ith  a se t o f  a ssu m p tio n s , q u ite d if fe re n t f ro m  

th e irs , a b o u t th e “ p e rso n s”  w h o w e re th e v ic t im s in  

th e se c a se s a n d th e b e a re rs o f  r ig h ts . I f  o n e su p­

p o se d fo r  ju s t a m o m e n t th a t th e v ic t im  m ig h t b e th e 

c h i ld  w h o w a s d ism e m b e re d o r p o iso n e d in  th e se su r­

g e r ie s , th e C o m m e rc e C la u se c o u ld b e u se d e v e n 

m o re p e rsu a s iv e ly o n th e s id e o f  th e u n b o rn c h i ld . 

E v e n i f  w e s t ic k to th e n o n -m o ra l fo rm u la s o f  th e 

C o m m e rc e C la u se , i t  c o u ld b e c o n te n d e d , a f te r a l l , 

th a t a n a b o r t io n th re a te n s to in te r fe re m o st e m­

p h a tic a l ly w ith  th e r ig h t o f  th e fe tu s to t ra v e l in  

in te rs ta te c o m m e rc e ! B u t w ith  th e a rg u m e n ts th a t 

b e c a m e fa m il ia r in  th e C iv i l  R ig h ts c a se s , th e e n -
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g a g e m e n t o f  th e C o m m e rc e C la u se w o u ld b e c o m e 

e v e n d e e p e r : i t  w a s p o s tu la te d , fo r  e x a m p le , th a t d is­

c r im in a tio n a g a in s t b la c k p e o p le w o u ld d isc o u ra g e 

b la c k s f ro m  t ra v e l l in g b e tw e e n th e s ta te s , a n d f ro m  

th a t p o in t th e in fe re n c e w a s d ra w n th a t th e sh o r tfa l l 

in  t ra f f ic  w o u ld d im in ish th e o rd e rs fo r  m e a t, l in e n s , 

s i lv e rw a re— in  sh o r t, th a t i t  w o u ld h a v e a v a s t, d e­

p re ss in g e f fe c t o n c o m m e rc e . In  c o n tra s t, w e n e e d 

n o t d e p e n d so w h o lly  o n sp e c u la t io n w h e n i t  c o m e s 

to  a b o r t io n , fo r  w e k n o w  fa ir ly  p re c ise ly th e n u m b e r 

o f  a b o r t io n s th a t a re p e r fo rm e d e a c h y e a r . A n d  b y  

th e a p p l ic a t io n o f  th e sa m e fo rm  o f  re a so n in g , th e 

a rg u m e n t w o u ld f lo w  h e re e v e n m o re p o w e r fu l ly : 

w ith  a b o u t 1 .3 to 1 .5 m il l io n  a b o r t io n s e a c h y e a r , i t  

is m a n ife s t ly th e c a se th a t th e c u rre n t v o lu m e o f  

a b o r t io n s is h a v in g a v a s t, d e p re ss in g e f fe c t o n th e 

d e m a n d fo r b a ss in e ts , b a b y fo o d , to y s , f i rs t c a rs , 

c o l le g e e d u c a tio n s , a n d w e d d in g s . A n d th a t sa y s 

n o th in g o f  th e p ro d u c tio n a n d re v e n u e lo s t f ro m  a 

c o h o r t o f  o v e r a m il l io n  n e w ta x p a y e rs w h o w o u ld 

s ta r t to  c o m e o n th e sc e n e , in  w a v e s , e ig h te e n y e a rs 

h e n c e .

E v e n l ib e ra l c o m m e n ta to rs o n th e la w  h a v e 

t re a te d w ith  a c e r ta in m ir th th e re ig n in g f ic t io n s o f  

th e C o m m e rc e C la u se . C o n se rv a tiv e c r i t ic s h a v e 

ra i le d a g a in s t th e se d o c tr in e s a n d m a rsh a l le d th e ir 

b e s t a rg u m e n ts , b u t w ith o u t m u c h e f fe c t so fa r . A n d 

y e t th e re c e n t e x p e r ie n c e o f  o u r ju r isp ru d e n c e su g­

g e s ts th a t e v e n d o c tr in e s lo n g se tt le d fo r ju d g e s m a y 

b e o v e r tu rn e d in  a fo r tn ig h t w h e n th e y su d d e n ly se e m 

to  c o l l id e w ith  th e “ r ig h t to  a n a b o r t io n ,”  w h ic h se e m s 

to  b e re g a rd e d m o re a n d m o re a s a to u c h s to n e . W e 

m ig h t f in d  o u rse lv e s p ro d u c in g th e m o st p ro n o u n c e d 

tu rn a b o u t o n th is m a tte r , n o t b y su m m o n in g m o re 

a rg u m e n ts a g a in s t th e u se o f  th e C o m m e rc e C la u se , 

b u t b y  sh o w in g h o w  th e d o c tr in e s o f  th e N e w D e a l 

w o u ld w o rk e v e n m o re p o w e r fu l ly to c u rb , o r e v e n 

d e n y , th e r ig h t to  a n a b o r t io n . W ith  o n ly  th e s l ig h te s t 

a lte ra t io n s— in d e e d , w ith  o n ly th e f i l l in g  in  o f  th e 

b la n k s— Ju s tic e Ja c k so n’ s a rg u m e n t w o u ld h a v e a 

ra th e r u n se tt l in g a p p l ic a t io n to th a t w o m a n , in  th e 

iso la t io n o f  h e r p r iv a c y , w h o is c o n te m p la t in g a n 

a b o r t io n . Ja c k so n’ s a rg u m e n t th e n c o u ld u n fo ld i t ­

se lf in  th is w a y :

In  h is d isse n t in  th e WVUTSRQPONMLKJIHGFEDCBAJones &  L augh lin c a se , Ju s tic e Ja m e s C . M c R e y n o ld s ( le f t) to o k o n e s te p fu r th e r th e re a so n in g th a t u n io n s 

a re n e c e ssa ry fo r  th e p u b l ic g o o d b e c a u se th e y p re v e n t s tr ik e s a n d v io le n c e . I f  s tr ik e s a re u n d e s ira b le , h e a rg u e d , th e n w h y  n o t 

b a n th e m e n tire ly ? P ic tu re d a b o v e a re Jo n e s &  L a u g h l in s te e l m il ls  in  P ittsb u rg h o p e ra t in g a t n ig h t.
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T h a t y o u r o w n a b o r t io n b y  i tse lf se e m s to  a f­

fe c t o n ly y o u , is n o t e n o u g h to re m o v e y o u 

f ro m  th e sc o p e o f  th e fe d e ra l re g u la t io n . F o r 

w h e n y o u r o w n a b o r t io n is  jo in e d w ith  th o se 

o f  o th e rs , a n d w h e n th o se o th e rs b e g in to  

n u m b e r o v e r a m il l io n  e a c h y e a r , i t  b e c o m e s 

e v id e n t th a t y o u a re c o n tr ib u t in g to  a s tre a m 

o f  a c t iv i ty , a n d to  a p a tte rn th a t b e c o m e s u n­

m is ta k a b le in  th e la rg e : th e d e s tru c t io n o f  l i fe  

o n a so b e r in g sc a le ; th e re m o v a l, f ro m  th e 

p o p u la t io n , o f  a m a ss iv e c o h o r t th a t w o u ld 

a d d e a c h y e a r , in  th e fu tu re , o n e a n d a h a lf 

m il l io n  n e w ta x p a y e rs , n e w w o rk e rs , n e w 

p e o p le to fu e l th e e c o n o m y a n d su p p o r t o u r 

so c ia l se rv ic e s .

B u t th e n su re ly th is im p l ic a t io n c o u ld n o t h a v e 

g o n e u n n o tic e d a l l th is t im e : fo r  su re ly i t  m u st h a v e 

b e e n a p p a re n t lo n g a g o th a t n o th in g in  th e ju r isp ru­

d e n c e o f  th e N e w  D e a l w o u ld h a v e su p p o r te d o u r 

“ n e w”  ju r isp ru d e n c e o f  p r iv a c y a n d a b o r t io n , th e ju ­

r isp ru d e n c e th a t b e g a n w ith  WVUTSRQPONMLKJIHGFEDCBAG risw o ld v. C onnecti­

cu t a n d w ith  R oe v . W ade. Ju s tic e H u g o L . B la c k , 

th e f i rs t R o o se v e lt a p p o in te e , d isse n te d in  th e 

G risw o ld c a se o n c o n tra c e p tio n . B la c k w a s fo re v e r 

re lu c ta n t to  in te r fe re w ith  th e ju d g m e n ts o f  le g is la­

to rs , e le c te d b y  th e p e o p le , u n le ss h e c o u ld a c t o n 

so m e m a n d a te , m a d e e x p l ic i t in  th e C o n s ti tu t io n o r 

th e B il l  o f  R ig h ts . F o r B la c k a n d th e ju r isp ru d e n c e 

h e d e sc r ib e d th e re w o u ld h a v e b e e n n o q u e s tio n 

a b o u t th e c o m p e te n c e o f  a s ta te le g is la tu re to d e­

c id e o n  ju s t w h e n th e c o m m u n ity c o u ld c a s t th e p ro­

te c t io n s o f  th e la w  a ro u n d u n b o rn c h i ld re n .

T h e ju r isp ru d e n c e o f  p r iv a c y a n d a b o r t io n c o u ld 

b e a d v a n c e d o n ly b y in v o k in g s ta n d a rd s o f  ju s t ic e 

th a t d o n o t d e p e n d o n th e v o te s o f  m a jo r i t ie s . T h e y 

m u st a p p e a l, in  sh o r t, to  th e “ lo g ic”  o f  n a tu ra l r ig h ts . 

B u t th e n o tio n o f  n a tu ra l r ig h ts c a rr ie d a lso th e 

a w a re n e ss o f  m o ra l t ru th s . T h e p ro fe sso rs o f  th e 

n e w l ib e ra l ju r isp ru d e n c e w o u ld in s ta l l th e lo g ic o f  

n a tu ra l r ig h ts , a s a k in d  o f  le v e r in  th e h a n d o f  ju d g e s , 

b u t a t th e sa m e t im e th e y w o u ld p re se rv e th e f re e d o m 

to  re je c t th e e x is te n c e o f  m o ra l t ru th s . O n c e a g a in , 

P ro fe sso r T r ib e is th e re p re se n ta t iv e f ig u re : h e w o u ld 

s tr ik e d o w n th e ju d g m e n ts o f  m a jo r i t ie s in  th e n a m e 

o f  a h ig h e r g o o d , b u t h e w o u ld c la im  th a t p ro p o s i­

t io n s a b o u t r ig h t a n d w ro n g re s t o n n o th in g m o re in  

th e e n d th a n c o n v ic t io n s “ p o w e r fu l ly h e ld .” 4 8

T o  e s ta b l ish th e n e w  ju r isp ru d e n c e o f  p r iv a c y a n d 

a b o r t io n , th e h e irs o f  l ib e ra l ism h a v e h a d to  th ro w  

o v e r th e h e r i ta g e o f  th e l ib e ra l Ju s tic e s o f  th e 1 9 3 0 s .

T h a t m u c h h a s b e e n c le a r to  th e m . B u t w h a t se e m s 

to  g o re m a rk a b ly u n re c o g n iz e d , o r  u n a c k n o w le d g e d , 

is th e fa c t th a t th e c u rre n t l ib e ra l p ro je c t in  

ju r isp ru d e n c e re q u ire s , a s i ts ju ra l g ro u n d , th e 

a rg u m e n ts o f  th o se Ju s tic e s , l ik e S u th e r la n d a n d 

M c R e y n o ld s , w h o re s is te d th e N e w  D e a l. T h e c lu e s 

sh o u ld h a v e b e e n im p o ss ib le to  m iss : th e p ro p o n e n ts 

o f  a “ r ig h t to  a n a b o r t io n”  h a v e fo u n d th e g ro u n d o f  

th a t r ig h t in  a su p p o se d “ r ig h t o f  p r iv a c y ,”  w h ic h 

w a s e s ta b l ish e d , in  th e ir c o n s tru a l, o v e r fo u r o r f iv e  

c a se s , a n d th e tw o le a d in g c a se s in  th e se r ie s w e re 

M eyer v. N ebraska (1 9 2 3 )4 9 a n d P ierce v. Socie ty o f 

Sisters (19 2 5 ) .5 0 B o th d e c is io n s w e re w rit te n b y  th e 

c a n ta n k e ro u s Ju s tic e M c R e y n o ld s .

B u t th is is n o t to  sa y , o f  c o u rse , th a t S u th e r la n d 

a n d M c R e y n o ld s w e re b o u n d to  a p p ro v e o f  “ th e r ig h t 

to a n a b o r t io n .”  N o r d o e s i t  su g g e s t th a t a n u n d e r­

s ta n d in g o f  “ n a tu ra l r ig h ts”  w o u ld e n ta i l , o r e v e n 

su p p o r t, th e r ig h t to a b o r t io n , o r a n y o f  th e o th e r 

c la im s sp u n o u t o f  G risw o ld v . C onnecticu t. T h o se 

w h o k n o w  m y  o w n w o rk  w il l  k n o w  th a t I  h a v e m a d e 

a lre a d y a ra th e r s tre n u o u s e f fo r t to  sh o w th a t a m o re 

d e m a n d in g m o ra l se n se w o u ld re je c t a l l o f  th o se 

c la im s .5 1 I t  is s im p ly th a t th e a rg u m e n t fo r  a “ r ig h t 

to  a b o r t io n”  re q u ire s a n a p p e a l to  w h a t m a y b e c a l le d 

a t le a s t th e “ lo g ic o f  n a tu ra l r ig h ts” : I t  re q u ire s a n 

a p p e a l to a n u n d e rs ta n d in g o f  r ig h ts th a t d o e s n o t 

d e p e n d o n th e p o s it iv e la w  o f  th e C o n s ti tu t io n o r o n 

th e o p in io n s o f  th e m a jo r i ty re f le c te d in  le g is la tu re s . 

A n d  th a t k in d  o f  a n u n d e rs ta n d in g c a n n o t b e d ra w n , 

a s I  sa y , f ro m  Ju s tic e B la c k a n d th e ju r isp ru d e n c e o f  

th e N e w  D e a l. I t  re q u ire s a t le a s t th e g ro u n d o f  th e 

ju r isp ru d e n c e su p p l ie d b y  th e Ju s tic e s w h o w e re re­

s is t in g th e N e w  D e a l. B u t i f  th a t c o n n e c tio n is e v e r 

b ro u g h t to th e p o in t o f  re c o g n it io n— i f  th e F o u r 

H o rse m e n w e re su d d e n ly se e n a s th e a rc h ite c ts o f  

th e ju ra l s tru c tu re th a t p ro d u c e d th e r ig h ts o f  p r i­

v a c y a n d a b o r t io n— th e n w e sh o u ld n o t b e su rp r ise d 

to se e re p u ta t io n s d ra m a tic a l ly re h a b i l i ta te d o v e r­

n ig h t. W e m ig h t a w a k e o n e d a y to  d isc o v e r th a t S u th­

e r la n d , M c R e y n o ld s , B u tle r , a n d V a n D e v a n te r w e re 

b e in g c e le b ra te d , e v e n l io n iz e d , in  th e la w  sc h o o ls .

I  w o u ld c e le b ra te th e m m y se lf , b u t b e g in n in g , 

a s th e y w o u ld h a v e b e g u n , in  a so b e r w a y : th e y 

w e re , a lto g e th e r , n o t a f la sh y c re w , b u t w ith o u t v a s t 

p re te n s io n s th e y m a n a g e d to  p ro d u c e a b ra n d o f  ju ra l 

re a so n in g th a t w a s to u g h -m in d e d , n o t sq u ish y . T h e y 

w e re n o t o v e r ly sc h o o le d , a n d y e t th e y sh o w e d d e p th s 

o f  le a rn in g . T h e y p ro b a b ly c o u ld n o t h a v e to ld  u s 

w h e th e r th e y w e re n a tu ra l la w y e rs o r  p o s it iv is ts , b u t 

th e y sh o w e d u s h o w  a C o u r t th a t w a s n o t o v e r f lo w ­

in g w ith  g e n iu s n e v e r th e le ss m a n a g e d to d o a d e­
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c e n t ju r isp ru d e n c e o f  n a tu ra l r ig h ts . In  m y  o w n re a d­

in g , o u r la w  w o u ld b e m o re r ig h t ly  o rd e re d i f  i t  w e re 

o rd e re d a g a in to th e ir u n d e rs ta n d in g : i t  w o u ld n o t 

b e so p e rv a s iv e ly d e p e n d e n t o n th e k in d s o f  f ic ­

t io n s— l ik e  th e f ic t io n s o f  th e C o m m e rc e C la u se—  

th a t th e u rb a n e c a n n o t ta k e se r io u s ly , e v e n th o u g h 

th e y d u ti fu l ly  m o u th th e w o rd s . T h e la w  w o u ld b e 

m e a su re d b y  a n u n d e rs ta n d in g th a t se e s th e w o r ld  

a s i t  is , a n d y e t a n u n d e rs ta n d in g th a t d e p e n d s o n 

a fa r m o re r ig o ro u s m o ra l se n se , a n d e v e n a fa i th ­

fu ln e ss to th e u n d e rs ta n d in g o f  th e F ra m e rs . In  

sh o r t, w e w o u ld h a v e , in  m y  ju d g m e n t, a w ise r 

ju r isp ru d e n c e a n d a m o re ju s t la w .

I  m u st a d d th a t I  ta k e a l l o f  th is a s a se r io u s 

p ro sp e c t, s in c e I  a m n o m o re a n h is to r ic is t th a n 

S u th e r la n d a n d h is c o l le a g u e s . T h a t is , I  ta k e se r i­

o u s ly th e n o tio n th a t th e se w rit in g s m a y b e u n d e r­

s to o d , a n d m a y p e rsu a d e p e o p le , e v e n a c ro ss th e 

g e n e ra t io n s . T h e ju d g e s le f t  u s a c o l le c t io n o f  sa v v y , 

u rb a n e w rit in g s , fo rm in g a h a n d b o o k o f  le sso n s o n 

p re se rv in g a re g im e o f  la w . T h e y w o u ld n o t h a v e 

d o n e th a t w ith o u t th e c o n v ic t io n th a t a n y re a d e r , in  

a n o th e r g e n e ra t io n , c o u ld re a d th o se o p in io n s a n d 

le a rn th e le sso n s th e y so u g h t to  te a c h . O f  c o u rse , 

a n y w o rk in g la w y e r c o u ld p ro b a b ly te l l u s th a t w e  

d o n o t re a d S u th e r la n d a n d M c R e y n o ld s a s o f te n 

to d a y fo r  th e s im p le re a so n th a t th e y lo s t in  so m e o f  

th o se s ig n a l c a se s o n u n io n s a n d th e m in im u m  w a g e . 

L a w y e rs a n d ju d g e s w o u ld b e m o re l ik e ly  to re a d 

th e m i f  th e ir o p in io n s w e re in s ta l le d o n c e a g a in a s 

th e la w . B u t th e n , w e k n o w th a t e v e ry th in g is 

c o n n e c te d : th o se o p in io n s c o u ld b e in s ta l le d a g a in , 

q u ite p e rsu a s iv e ly , a s th e re ig n in g d o c tr in e s in  o u r 

la w , i f  w e c o u ld in d u c e la w y e rs a n d ju d g e s to  b e g in 

re a d in g th e m se r io u s ly a g a in .

W h a t th e y m ig h t f in d , to  th e ir m ild  su rp r ise , a re 

w rit in g s th a t a re n o t o n ly u rb a n e , e n g a g in g , a n d 

lu m in o u s , b u t th a t a c c o rd m o re su re ly w ith  th e w o r ld  

a s th e y k n o w  i t . W h e n w e th in k  b a c k to  th e sa g a o f  

Ja c o b M a g e d in  Je rse y C ity , o r to th e sc h e m e s o f  

p r ic e c o n tro ls a n d su b s id ie s u n d e r th e N R A , o r to  

th e sy s te m o f  p e rm its in  O k la h o m a , i t  sh o u ld b e c le a r 

to  u s th a t th e w o r ld  w e in h a b it is n o t th e w o r ld  a s i t  

w a s e n v isa g e d b y  th e P ro g re ss iv e s o f  th e 1 9 3 0 s o r 

th e p la n n e rs o f  th e N e w  D e a l. T h e w o r ld  w e in h a b it 

is th e o n e th a t S u th e r la n d , M c R e y n o ld s , a n d th e ir 

c o l le a g u e s p re se rv e d fo r  u s , a n d w e m u st ta k e se r i­

o u s ly th e n o tio n th a t th e y p re se rv e d i t :  th a t is , th e se 

c a se s o f fe re d se r io u s m e a su re s , e n a c te d in to la w , 

w ith  th e p u rp o se o f  a lte r in g , ra d ic a l ly , th e sy s te m 

o f  p e rso n a l f re e d o m a n d th e re la t io n s o f  p e rso n s to  

th e ir g o v e rn m e n t. I ,  fo r  o n e , ta k e se r io u s ly th e p o s­

s ib i l i ty  th a t, i f  th e se d e c is io n s h a d g o n e th e o th e r 

w a y , th e y w o u ld h a v e b e e n c o n f irm e d , a n d d e e p­

e n e d , in  p ra c t ic e . A s L in c o ln u se d to sa y , ta le n te d 

a n d a m b it io u s m e n w o u ld n o t h a v e b e e n w a n tin g . 

T h e re w a s a r ic h  f ie ld  o f  c o n s ti tu e n c ie s , re a d y to  b e 

fo rm e d a n d p ro te c te d w ith  sp e c ia l re g im e n s a n d 

m o n o p o lie s u n d e r th e la w , a n d c a re e rs to  b e m a d e 

b y  p o l i t ic a l m e n w h o w e re se n s it iv e to  th e o p p o r tu­

n it ie s c a s t u p b y  th e se n e w m o d e s o f  d ire c t in g th e 

e c o n o m y th ro u g h p o l i t ic a l m a n a g e m e n t. I  ta k e se­

r io u s ly th e n th e n o tio n th a t th e w o r ld  w e k n o w  w a s 

p re se rv e d fo r  u s b e c a u se S u th e r la n d , M c R e y n o ld s 

a n d th e ir c o l le a g u e s m a d e a d e c is io n , a t a p a r t ic u la r 

t im e , th a t i t  WVUTSRQPONMLKJIHGFEDCBAshou ld b e p re se rv e d . B u t m o re th a n 

th a t, th e y to o k c a re to e x p la in th e re a so n s , w ith  a 

d a sh o f  im a g in a tio n a n d w it, a n d th o se re a so n s ra n 

b a c k to  th e f i rs t  p r in c ip le s o f  th is c o n s ti tu t io n a l o r­

d e r . T h e Ju s tic e s re m in d e d u s th e n o f  th e re a so n s 

th a t c o m m a n d e d o u r re sp e c t a n d th a t e x p la in e d w h y  

th is c o n s ti tu t io n a l o rd e r m e r ite d o u r e f fo r ts to  p re­

se rv e i t . In  th a t h a n d iw o rk o f  th e ju d ic ia l c ra f t , th e y 

le f t u s th e th re a d o f  c o n n e c tio n , b o th s tr ik in g a n d 

m e la n c h o ly , b e tw e e n th e ir d a y a n d o u rs : w e a re th e 

b e n e f ic ia r ie s , w h o c o n tin u e to  in h a b it th e w o r ld  th a t 

S u th e r la n d a n d h is c o l le a g u e s p re se rv e d fo r  u s , b u t 

a s th e re c ip ie n ts o f  g if ts te n d e re d lo n g a g o , w e n o 

lo n g e r re m e m b e r th e re a so n s .
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A t  a b o u t o n e o ’ c lo c k o n th e a f te rn o o n o f  F e b ru­
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m o n th s th e c o u r tro o m h a d b e e n f i l le d  to c a p a c ity 

w ith  lo n g l in e s s tre tc h in g fa r d o w n th e c o rr id o r o f  

h u n d re d s o f  w o u ld -b e sp e c ta to rs d o o m e d to d isa p­

p o in tm e n t. O n th is d a y , h o w e v e r , th e ro o m  w a s h a lf 

e m p ty , fo r  th e Ju s tic e s w e re h e a r in g a rg u m e n t o n a 

c a se o f  n o e n d u r in g s ig n if ic a n c e . O n ly  in  re tro sp e c t 

w o u ld i t  b e c le a r th a t th is o b sc u re l i t ig a t io n p ro­

v id e d th e se tt in g , f ro m  th e p e rsp e c tiv e o f  th e Ju s­

t ic e s , fo r  th e b e g in n in g o f  th e m o st m o m e n to u s c r i­

s is in  th e e n tire h is to ry o f  th e S u p re m e C o u r t.

A s a N e w  Je rse y la w y e r m a d e h is p re se n ta t io n , 

th e c le rk o f  th e C o u r t s l ip p e d b e h in d th e C h ie f Ju s­

t ic e o f  th e U n ite d S ta te s , C h a r le s E v a n s H u g h e s , 

a n d la id  a se t o f  m im e o g ra p h e d p a g e s in  f ro n t o f  

h im . H u g h e s w a s su c h a s t ic k le r fo r  p ro p r ie ty th a t i t  

w a s sa id th a t, to m a in ta in p re c ise t im e a l lo tm e n t 

d u r in g a rg u m e n t, h e h a d o n c e in te r ru p te d c o u n se l 

in  th e m id d le o f  th e w o rd “ i f . ”  B u t o n th is o c c a s io n 

h e sh if te d h is a tte n tio n a w a y lo n g e n o u g h to  ru n h is 

e y e s o v e r th e d o c u m e n t, a n d , a f te r a sk in g th e a tto r­

n e y a q u e s tio n , re tu rn e d to  p e ru s in g i t .  W h e n h e c o m­

p le te d h is re a d in g , h e se e m e d re s t le ss . L o o k in g

e x c e p tio n a l ly so le m n , h e p a sse d th e p a p e rs o n to  

Ju s tic e W ill is  V a n D e v a n te r , w h o q u ic k ly  to o k in  

w h a t th e y c o n ta in e d a n d g r im a c e d . A t  th e le c te rn , 

th e N e w  Je rse y la w y e r , b e w ild e re d b y  w h a t w a s 

g o in g o n b u t se n s in g te n s io n o n th e d a is , p a u se d 

in  h is o ra t io n .

H is c o n fu s io n so o n b e c a m e w o rse , fo r  f ro m  b e­

h in d th e d ra p e r ie s p o p p e d o u t a to w h e a d e d p a g e , 

w h o se t w h a t a p p e a re d to  b e th e sa m e sh e a f b e fo re 

e a c h o f  th e o th e r Ju s tic e s . T h o u g h h e t r ie d to  b e a s 

u n o b tru s iv e a s a b a l l b o y a t F o re s t H il ls ,  n o o n e c o u ld 

re c a l l su c h a t re sp a ss in  th e m id s t o f  a rg u m e n t e v e r 

h a v in g h a p p e n e d b e fo re . B e n ja m in N . C a rd o z o 

q u ic k ly sk im m e d th e f i rs t se n te n c e s , th e n se t th e 

d o c u m e n t a s id e , b u t G e o rg e S u th e r la n d , s tro k in g h is 

f in e b e a rd , re a d i t  a l l th e w a y to th e e n d , a s d id  

H a r la n F isk e S to n e . T h e b ro a d -sh o u ld e re d P ie rc e 

B u tle r h u n c h e d fo rw a rd to  s tu d y th e h a n d o u t c lo se ly , 

th e n le t o u t a q u ie t la u g h , in  w h ic h h e w a s jo in e d b y  

O w e n J . R o b e r ts , w h o h a d r i f f le d  th ro u g h i t  b u t h a d 

s to p p e d a b ru p tly to  sc ru t in iz e o n e p a ra g ra p h in te n t ly 

w h ile  h e ru b b e d h is c h in . L o u is D . B ra n d e is , a s so o n 

a s h e re a l iz e d w h a t th e d o c u m e n t w a s a b o u t, tu rn e d 

o n h is d e sk la m p to  g iv e i t  fu l l  a tte n tio n . In  th e c o u r t­

ro o m , sp e c ta to rs c o u ld se e h is c ro w n o f  w h ite h a ir 

s i lh o u e tte d in  th e l ig h t. A fte r  h e w a s d o n e , h e se tt le d 

b a c k th o u g h tfu l ly , th e n , a f te r so m e re f le c t io n , p o re d
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o v e r i t  a g a in , n o w a n d th e n sc ra tc h in g h is e a r . O n 

c o n c lu d in g h is se c o n d re a d in g , h e tu rn e d to w a rd 

V a n D e v a n te r , w h o , a t o n e p o in t, w a v e d h is a rm  

a s i f  to in d ic a te h e h a d n o p a tie n c e w ith  su c h n o n­

se n se .1

A t  th e e n d o f  a rg u m e n t, th e n in e Ju s tic e s ro se 

a n d v a n ish e d b e h in d th e c u r ta in s w ith o u t th e N e w  

Je rse y la w y e r o r a n y o n e e lse in  th e c o u r tro o m c o m­

p re h e n d in g w h a t h a d ju s t t ra n sp ire d . A s th e a u th o rs 

o f  th e f i rs t c o n te m p o ra ry a c c o u n t w ro te :

A  t in y  in c id e n t i t  w o u ld h a v e b e e n a n y w h e re 

e lse , b u t th a t s tra n g e c h a m b e r , so l ik e  th e 

in te r io r o f  a c la ss ic a l ic e b o x d e c o ra te d b y  a n 

in sa n e u p h o ls te re r , h a s a ro u t in e w h ic h se e m s 

to  h a v e b e e n f ix e d  a t th e m o m e n t o f  th e c re­

a tio n o f  th e w o r ld . T h e ju s t ic e s’  b r ie f in a t­

te n t io n w a s a s s tr ik in g a s a sm a ll n o ise in  

a v e ry la rg e , v e ry s i le n t e m p ty sp a c e .2

I t  w a s in  th is im p ro m p tu fa sh io n th a t th e Ju s­

t ic e s f i rs t le a rn e d o f  a n e x tra o rd in a ry m e ssa g e f ro m  

P re s id e n t F ra n k l in D . R o o se v e lt th a t o n ly m in u te s 

b e fo re h a d b e e n re a d o n th e S e n a te f lo o r . A le r te d to  

w h a t h a d h a p p e n e d , a C o u r t a tte n d a n t h a d ra c e d 

a c ro ss th e p la z a to  th e C a p ito l to o b ta in c o p ie s o f  a 

s ta te p a p e r th a t se e m e d to o im p o r ta n t to w ith h o ld 

f ro m  th e Ju s tic e s u n ti l th e c lo se o f  a rg u m e n t. In  th a t 

c o m m u n ic a tio n , th e P re s id e n t re c o m m e n d e d le g is­

la t io n p ro v id in g th a t w h e n a fe d e ra l ju d g e a t th e 

a g e o f  se v e n ty a n d a h a lf d id  n o t re s ig n o r re t ire , a 

P re s id e n t b e e m p o w e re d to n a m e a n a d d it io n a l 

ju d g e . T h o u g h R o o se v e lt , c o n tra ry to w h a t is o f te n 

sa id , n e v e r c a l le d th e C o u r t “ th e n in e o ld  m e n ,”  th a t 

w a s th e t i t le o f  a b e s t se l le r a n d th e C o u r t w a s , in  

fa c t, th e m o st e ld e r ly in  h is to ry . S in c e th e re w e re 

s ix  Ju s tic e s o v e r se v e n ty , th e P re s id e n t w o u ld b e a b le 

to  a d d th a t m a n y a p p o in te e s to th e S u p re m e C o u r t, 

a n d sc o re s m o re to  th e lo w e r fe d e ra l c o u r ts .

U n d e r th e b e s t o f  c irc u m s ta n c e s , th e Ju s tic e s 

w o u ld h a v e b e e n sh o c k e d b y su c h a p ro p o sa l, b u t 

th e ra t io n a le F D R  o f fe re d a d d e d g re a tly to  th e ir d is -

T h e Ju s tic e s le a rn e d o f  F ra n k l in D . R o o se v e lt’ s C o u r t-e n la rg e m e n t p la n w h e n a C o u r t a tte n d a n t d is tr ib u te d c o p ie s o f  th e 

a n n o u n c e m e n t to  th e m d u r in g o ra l a rg u m e n t.T h e C o u r t in i t ia l ly  re m a in e d s i le n t o n th e su b je c t, b u t, a s th is B e rry m a n c a r to o n 

sh o w s , th e p u b l ic su sp e c te d im m e d ia te ly th a t th e p la n w a s a w a y o f  p a c k in g th e C o u r t w ith  Ju s tic e s fa v o ra b le to  th e P re s id e n t’ s 

N e w  D e a l p ro g ra m s .
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c o m fo r t. In s te a d o f  b a s in g h is re c o m m e n d a tio n o n 

th e h o s ti l i ty o f  th e C o u r t to  N e w  D e a l e x p e r im e n ts , 

h e m a in ta in e d th a t h is sc h e m e w a s ju s t i f ia b le b e­

c a u se th e fe d e ra l c o u r ts h a d fa i le d to  k e e p a b re a s t o f  

th e ir d o c k e ts , a s itu a t io n , h e sa id , th a t “ b r in g s fo r ­

w a rd th e q u e s tio n o f  a g e d o r in f i rm  ju d g e s— a su b­

je c t o f  d e l ic a c y a n d y e t o n e w h ic h re q u ire s f ra n k 

d isc u ss io n .”  H e w e n t o n : “ In  e x c e p tio n a l c a se s , o f  

c o u rse , ju d g e s , l ik e  o th e r m e n , re ta in to  a n a d v a n c e d 

a g e fu l l  m e n ta l a n d p h y s ic a l v ig o r . T h o se n o t so  

fo r tu n a te a re o f te n u n a b le to  p e rc e iv e th e ir o w n in ­

f i rm it ie s .” 3 A s th e Ju s tic e s f i rs t  re a d th e m e ssa g e o n 

th a t a f te rn o o n , th o se w o rd s m u st h a v e s tu n g . T h e 

P re s id e n t o f  th e U n ite d S ta te s w a s sa y in g b o th th a t 

th e y w e re b e h in d in  th e ir w o rk , a n d h e n c e fa i l in g  to  

d isp e n se ju s t ic e , a n d th a t th e y w e re to o o ld  fo r  th e ir 

jo b s . M o re o v e r , th e p la n w o u ld h a v e a n im p a c t o n 

m o re th a n th e s ix  m e n d ire c t ly a f fe c te d . I f  C o n g re ss 

a d o p te d th e le g is la t io n , i ts a c tio n w o u ld b e u n d e r­

s to o d to b e a v o te o f  n o c o n f id e n c e in  th e p re se n t 

m e m b e rsh ip o f  th e C o u r t, a d isg ra c e w ith  n o p re c e­

d e n t in  th e h is to ry o f  th e re p u b l ic .

A ll  o f  W a sh in g to n w a tc h e d to se e h o w  th e Ju s­

t ic e s w o u ld re sp o n d . W h e n th e C o u r t c o n v e n e d o n 

th e fo l lo w in g  M o n d a y , th e y sh o w e d s ig n s o f  th e j i t ­

te rs . B ra n d e is e m e rg e d th ro u g h th e c u r ta in a h e a d 

o f  c u e , th e n ju m p e d b a c k— l ik e  a n u n tr ie d a c to r w ith  

s ta g e n e rv e s o n o p e n in g n ig h t— a n d th e C h ie f Ju s­

t ic e re le a se d th e o rd e rs o f  th e C o u r t in  th e w ro n g 

se q u e n c e a n d th ir ty  m in u te s la te . “ V e te ra n s a ro u n d 

c o u r t sa id th e y n e v e r sa w su c h i r re g u la r d a y ,”  th e 

S c r ip p s -H o w a rd c o lu m n is t R a y m o n d C la p p e r n o te d 

in  h is d ia ry . “ P o tte r , p re ss ro o m c le rk , sa id , ‘ M y  

G o d , th e C o u r t is p u n c h d ru n k .’ ” 4

In  th e d a y s im m e d ia te ly fo l lo w in g  th e P re s id e n t’ s 

e le c tr i fy in g m e ssa g e , th e Ju s tic e s m a in ta in e d a p u b­

l ic  p o s tu re o f  s to n y s i le n c e . R e p o r te rs in v a d e d Ju s­

t ic e S u th e r la n d’ s o f f ic e to  se e k c o m m e n ts f ro m  h im  

a n d f ro m  Ju s tic e R o b e r ts , b u t n e ith e r w o u ld sa y a 

w o rd . W h e n N B C  in fo rm e d H u g h e s th a t i ts fa c i l i ­

t ie s w e re “ a v a i la b le fo r  a n y m e m b e r o f  th e S u p re m e 

C o u r t to  d isc u ss th e p ro p o sa l m a d e b y  th e P re s id e n t 

to d a y ,”  th e C h ie f Ju s tic e’ s o f f ic e  w ire d b a c k th a t “ h e 

th a n k s y o u b u t h e d o e s n o t c a re to  ta k e a d v a n ta g e o f  

i t .”  A  y o u n g , th e n l i t t le -k n o w n , C B S e x e c u tiv e in  

M a n h a tta n t r ie d a su b tle r a p p ro a c h . H e p h o n e d 

H u g h e s’  o f f ic e fo r  a n in te rv ie w , b u t w o u ld n o t d i­

v u lg e th e to p ic . H u g h e s , th o u g h , k n e w w e ll e n o u g h 

w h a t C B S h a d in  m in d . “ I  g a v e y o u r m e ssa g e to  th e 

C h ie f Ju s tic e ,”  H u g h e s’  se c re ta ry in fo rm e d E d w a rd 

R . M u rro w . “ H e d o e s n o t w ish to  p u t y o u to  th e in ­

c o n v e n ie n c e o f  c o m in g to  W a sh in g to n i f  th e m a tte r

a b o u t w h ic h y o u w ish to se e h im  is o n e w h ic h h e 

c o u ld n o t in  a n y e v e n t c o n s id e r .”  T o w a ll o f f  th e 

Ju s tic e s f ro m  b e in g b a d g e re d , th e C o u r t m a rsh a l, 

o n th e d a y a f te r th e P re s id e n t’ s a n n o u n c e m e n t, is­

su e d a n o rd e r b a rr in g th e p re ss f ro m  g o in g th ro u g h 

th e b ro n z e d o o rs to  th e p r iv a te o f f ic e s sa v e b y  a u­

th o r iz e d a p p o in tm e n t.5

N e ith e r th e Ju s tic e s’  d e te rm in e d s i le n c e n o r th e 

m a rsh a l’ s o rd e r d e te r re d o n e n e w sre e l o u tf i t . O n 

F e b ru a ry 1 3 , i t  a n n o u n c e d : “ R o o se v e lt’ s p la n to  

c h a n g e th e S u p re m e C o u r t h a s b e c o m e th e g re a te s t 

p u b l ic is su e s in c e s la v e ry . P a th e N e w s b r in g s y o u 

th is e x c lu s iv e s ta te m e n t o n th e S u p re m e C o u r t i t ­

se lf b y C h ie f Ju s tic e H u g h e s .”  T h e re th e n c a m e a 

lo n g se n te n c e f ro m  H u g h e s th a t w a s a lto g e th e r u n­

e x c e p tio n a b le , fo l lo w e d b y  c o m m e n ts a b o u t C o u r t­

p a c k in g f ro m  m e n o n th e s tre e t. In  fa c t, th e C h ie f 

Ju s tic e h a d sa id n o th in g a b o u t F D R ’ s p ro p o sa l; th e 

se n te n c e w a s l i f te d  f ro m  a sp e e c h h e h a d d e l iv e re d 

s ix  y e a rs e a r l ie r o n th e o c c a s io n o f  th e u n v e i l in g o f  

a b u s t o f  R o g e r B . T a n e y in  F re d e r ic k , M a ry la n d . 

O u tra g e d b y th is d e c e it fu l c o n tr iv a n c e , H u g h e s 

tu rn e d to  th e F B I  fo r  h e lp , a n d , u n d e r p re ssu re f ro m  

J . E d g a r H o o v e r , P a th e N e w s w ith d re w th e o f fe n d­

in g  re e l. “ I t  w a s a p le a su re to  b e o f  a ss is ta n c e to  y o u 

in  th is c o n n e c tio n ,”  H o o v e r to ld  th e C h ie f Ju s tic e , 

“ a n d i f  a t a n y t im e th e B u re a u c a n b e o f  a n y se rv ic e , 

p le a se d o n o t h e s ita te to  c a l l u p o n m e .”  H u g h e s re­

sp o n d e d : “ Y o u c a m e to m y a id in  a m o st p ro m p t 

a n d e f f ic ie n t m a n n e r a n d I  w a rm ly a p p re c ia te y o u r 

a c tio n .” 6

T h e p u b l ic s i le n c e o f  th e Ju s tic e s m a d e i t  d if f i ­

c u lt fo r  th e c o u n try to  k n o w  w h a t th e y th o u g h t o f  

th e b i l l .  L o n g b e fo re R o o se v e lt w a s e le c te d , a c o n­

se rv a tiv e fo u rso m e h a d m a d e c le a r i ts d isa p p ro v a l 

o f  l ib e ra l le g is la t io n , a n d th e se F o u r H o rse m e n—  

P ie rc e B u tle r , Ja m e s C . M c R e y n o ld s , G e o rg e S u th e r­

la n d , a n d W ill is  V a n D e v a n te r— c o u ld sa fe ly b e 

c o u n te d a m o n g th e f ie rc e o p p o n e n ts . In  th e e a r ly 

y e a rs o f  th e N e w  D e a l, th e y w e re in  a m in o r i ty  b u t 

in  th e sp r in g o f  1 9 3 5 , R o b e r ts h a d jo in e d th e m a n d 

h e h a d re m a in e d w ith  th e m th ro u g h th e f in a l d e c i­

s io n o f  1 9 3 6 , w h ic h s tru c k d o w n th e N e w  Y o rk  s ta te 

m in im u m  w a g e la w  fo r  w o m e n . R o b e r ts , to o , th o u g h 

y o u n g e n o u g h n o t to  b e im m e d ia te ly a f fe c te d b y  th e 

m e a su re , re je c te d i t  a s a b la ta n t e f fo r t a t C o u r t-p a c k­

in g . A  p ro m in e n t R e p u b lic a n n o te d in  h is d ia ry :

W h e n th e m e n w e re u p s ta irs a f te r d in n e r ,

O w e n R o b e r ts w a s v e ry in te re s t in g o n th e 

su b je c t o f  th e S u p re m e C o u r t.. . . O w e n h a d 

a sk e d m e b e fo re d in n e r w h e th e r I  d id  n o t
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c o n s id e r i t  p re tty fo u l fo r  [Ja m e s M .]  L a n d is 

ju s t a f te r h is e le c t io n a s D e a n o f  th e [H a rv a rd ] 

L a w  S c h o o l to  b e ta k in g su c h a n a c tiv e p a r t 

in  p u sh in g th e P re s id e n t’ s p ro p o sa l. I  sa id th a t 

th e la c k o f  g o o d ta s te w a s u n p le a sa n t b u t th a t 

w h a t t ro u b le d m e m o st w a s th e fa c t th a t I  d id  

n o t b e l ie v e a n y m a n c o u ld b e re a l ly in te l l i ­

g e n t a n d re a l ly h o n e s t a lso i f  h e su p p o r te d 

th e p ro p o sa l. O w e n a g re e d th a t su c h a c o n­

c lu s io n w a s in e sc a p a b le .

O n so m e ru l in g s , n o ta b ly th e d e c is io n in v a l id a t in g 

F D R ’ s fa rm  p ro g ra m , th e se f iv e  h a d fo u n d a n a l ly  in  

C h ie f Ju s tic e H u g h e s , w h o , i t  h a s b e e n sa id , “ w ith  

h is re l ig io n o f  th e C o u r t’ s p re s t ig e , d e te s te d a n d 

fe a re d”  R o o se v e lt’ s sc h e m e .7

T h e W h ite H o u se c irc le h a d m u c h h ig h e r h o p e s 

o f  th e re m a in in g th re e . A g a in a n d a g a in in  1 9 3 6 , 

B ra n d e is , C a rd o z o , a n d S to n e h a d re g is te re d d is­

se n ts f ro m  d e c is io n s b y  th e C o u r t. E sp e c ia l ly v itr i ­

o l ic  h a d b e e n H a r la n F isk e S to n e . In  th e fa rm  la w  

c a se , h e h a d a ssa i le d R o b e r ts’  “ to r tu re d c o n s tru c­

t io n  o f  th e C o n s ti tu t io n ,”  a n d in  th e m in im u m w a g e 

c a se h e h a d a c c u se d th e m a jo r i ty o f  in d u lg in g “ p e r­

so n a l e c o n o m ic p re d i le c t io n s .”  N o n e th e le ss , a l l  th re e 

o f  th e so -c a l le d l ib e ra l Ju s tic e s , th o u g h in  v a ry in g 

d e g re e s , d is l ik e d F D R ’ s p ro p o sa l.

In  p re se n tin g th e p la n , R o o se v e lt h a d b e e n p a r­

t ic u la r ly  se n s it iv e to  th e n e e d n o t to  a l ie n a te B ra n d e is 

a n d h is m a n y fo l lo w e rs , w h o h a d a d m ire d h is c a­

re e r a s a p ro g re ss iv e a n d w h o re m e m b e re d th e 

sh a b b y e f fo r t to d e n y h im  a se a t o n th e C o u r t in  

1 9 1 6 , in  p a r t b e c a u se h e w a s a Je w . C o n se q u e n tly , 

T o m m y C o rc o ra n , w h o w a s a B ra n d e is p ro te g e , g o t 

a u th o r iz a t io n f ro m  th e P re s id e n t to  g iv e th e se v e n ty - 

n in e -y e a r-o ld Ju s tic e a d v a n c e w a rn in g . C o rc o ra n 

to ld  a N e w  D e a l o f f ic ia l  so m e tim e a f te rw a rd :

I  c ra sh e d th e sa c re d ro b in g ro o m— h e w a lk e d 

w ith  m e in  th e h a l l— w h ile th e b a la n c e o f  

th e C o u r t f i le d  b y n o t k n o w in g o f  th e 

b o m b sh e l l th a t w a s a w a it in g th e m . 

B ra n d e is a sk e d m e to  th a n k th e P re s id e n t 

fo r le t t in g h im  k n o w  b u t sa id h e w a s u n a l­

te ra b ly o p p o se d to  th e P re s id e n t’ s a c tio n a n d 

th a t h e w a s m a k in g a g re a t m is ta k e .8

T h e Ju s tic e’ s d isa p p ro v a l re s te d o n a n u m b e r o f  

c o n s id e ra t io n s . B ra n d e is , th e W a sh in g to n c o rre sp o n­

d e n t M a rq u is C h ild s re m e m b e re d , “ w a s c o n v in c e d 

th a t th e re w a s n o p ro b le m i f  w e ’d  o n ly  w a it a l i t t le  

lo n g e r . H e w a s c o n v in c e d th a t w ith  d e a th a n d re s ig­

n a tio n th e n a tu re o f  th e C o u r t w o u ld c h a n g e , a n d 

th a t th is [p la n ] w a s v e ry w ro n g , th a t i t  th re a te n e d a 

v e ry im p o r ta n t in s t i tu t io n to w h ic h h e’d  g iv e n so 

m u c h o f  h is l i fe . . . . T h is w a s a v e ry w ro n g a n d 

g r ie v o u s th in g to d o .”  In  l ik e  m a n n e r , R o b e r t H . 

Ja c k so n la te r sa id o f  B ra n d e is : “ H e w o u ld h a v e n o 

h a n d s la id  u p o n th e in s t i tu t io n f ro m  th e o u ts id e . I t  

m a tte re d n o t th a t th e o u ts id e h a n d s w o u ld in  th e 

m a in u p h o ld h is v ie w s a n d w o u ld re b u k e th o se w ith  

w h o m h e h a d lo n g a n d o f te n d isa g re e d . B ra n d e is 

v a lu e d i ts in d e p e n d e n c e o f  d e c is io n e v e n m o re th a n 

r ig h tn e ss o f  d e c is io n .” 9

B ra n d e is , a n d e v e n m o re h is w ife , A lic e , le t 

f r ie n d s k n o w  th a t h e a b h o rre d th e p la n w ith  i ts o b­

n o x io u s s tre ss o n th e sh o r tc o m in g s o f  th e e ld e r ly . 

In  o n e c o n v e rsa tio n , th e H a rv a rd h is to r ia n A rth u r 

M . S c h le s in g e r , S r., re c a l le d , B ra n d e is “ e x p re sse d 

th e v ie w  th a t th e c o n se rv a tiv e m e n ta l i ty is a p ro d­

u c t o f  g e n e s ra th e r th a n o f  y e a rs , th a t in  fa c t a g e , 

w ith  i ts a c c o m p a n im e n t o f  f in a n c ia l se c u r i ty , 

te n d s to e m a n c ip a te ju d g e s f ro m  th e e c o n o m ic 

p re ssu re s a n d i l l ib e ra l p re d i le c t io n s w h ic h m a y 

h a v e c o n d it io n e d th e ir p re v io u s th in k in g .”  D e sp ite 

th e a tte m p t to re a ssu re h im , h e re se n te d F D R ’ s 

e m p h a s is a s a p e rso n a l a ssa u lt , fo r  h e w a s th e o ld ­

e s t m a n o n th e B e n c h . “ H e is n o t so b it te r a g a in s t 

th e P re s id e n t, h im se lf , a s h e is a g a in s t th o se w h o 

so ld h im  th e id e a ,”  re p o r te d th e c o lu m n is ts D re w  

P e a rso n a n d R o b e r t A lle n . “ B ra n d e is th in k s th e 

P re s id e n t w a s so ld a b a d b i l l  o f  g o o d s .” 1 0

C a rd o z o , to o , d e p lo re d th e p ro p o sa l, th o u g h h e 

a c k n o w le d g e d th a t R o o se v e lt h a d n o t a c te d w ith o u t 

re a so n . O n e d a y , o n w a tc h in g w ith  p le a su re a y o u n g 

f r ie n d tu rn in g a so m e rsa u lt in  h is a p a r tm e n t, h e re­

m a rk e d , “ f t  m ig h t b e h e lp fu l i f  y o u w o u ld c o m e d o w n 

a n d te a c h so m e o f  m y  c o l le a g u e s to  d o th a t in  th e ir 

ju d ic ia l d e c is io n s .”  H e w e n t o n to sa y th a t o n e o b­

je c t io n to  F D R ’ s p la n w a s th a t f i f te e n Ju s t ic e s w o u ld 

b e to o m a n y . T h e re w e re d a y s , h e sa id , w h e n h e 

b e l ie v e d n in e w e re to o m a n y . B u t h e d iv u lg e d to  h is 

c le rk th a t h e w a s “ to o o ld  a n d to o m u c h o f  a ju d g e”  

to  a p p ro v e o f  th e p la n . F u r th e rm o re , C a rd o z o “ sh a re s 

th e h u r t o f  B ra n d e is , h is d e a r f r ie n d ,”  o n e jo u r­

n a l is t re p o r te d . “ O ff  th e re c o rd a n d n o t fo r  t ra n sm is­

s io n ,”  C a rd o z o c o n f id e d , “ I  a m  w ith  y o u a lto g e th e r 

in  o p p o s it io n a n d a m a z e m e n t.”  H e a d d e d , “ T h e se 

a re e x c it in g d a y s fo r  a g e d ju d g e s ,”  a n d th e n , “ I  m u s t 

t ry  to  p ro v e m y  ju d ic ia l q u a l i ty b y  n o t w rit in g  a l l I  

fe e l.” 1 1

B o th in  h is a tt i tu d e a n d in  h is b e h a v io r , S to n e 

h a d b y  fa r th e m o st c o m p le x re sp o n se o f  a n y o f  th e 

Ju s tic e s . A d m in is tra t io n o f f ic ia ls n o ise d i t  a b o u t th a t
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w h e n th e p la n w e n t th ro u g h , H u g h e s w o u ld re s ig n 

a n d th e P re s id e n t w o u ld th e n a p p o in t S to n e to th e 

C h ie f Ju s tic e sh ip , a ru m o r th a t o p p o n e n ts o f  th e b i l l  

su sp e c te d w a s d e s ig n e d e ith e r to  so f te n u p S to n e o r  

to  in s in u a te th a t h e fa v o re d th e sc h e m e . In  a f i re ­

s id e c h a t in  M a rc h , R o o se v e lt fu r th e r fo s te re d th a t 

sp e c u la t io n b y  tw ic e q u o tin g S to n e’ s 1 9 3 6 d is­

se n ts in  su p p o r t o f  th e p ro p o s it io n th a t “ th e C o u r t 

h a s b e e n a c tin g n o t a s a ju d ic ia l b o d y , b u t a s a 

p o l ic y -m a k in g b o d y .”  S to n e , sa id a w rite r in  a 

n a tio n a l m a g a z in e , “ m a k e s n o se c re t o f  th e fa c t 

th a t h e th in k s th e c o u r t is g e tt in g ‘ ju s t w h a t i t  a sk e d 

fo r .’ ”  In  la te F e b ru a ry , th e Ju s tic e w ro te o n e o f  h is 

so n s :

I  a m  n o t u n m in d fu l o f  th e fa c t th a t th e C o u r t 

i tse lf m u st b e a r in  so m e m e a su re th e re sp o n­

s ib i l i ty  fo r  th is a n d o th e r ra d ic a l p ro p o sa ls .

A  la rg e p a r t o f  th e p e o p le , in c lu d in g so m e o f  

th e m o st in te l l ig e n t, fe e l th a t so m e th in g m u st 

b e d o n e to  o v e rc o m e th e u n n e c e ssa ry n a rro w­

n e ss o f  so m e re c e n t d e c is io n s .. . . M a n y fe e l 

th a t th e p ro c e ss b y a m e n d m e n t is to o s lo w  

a n d u n c e r ta in to  so lv e a p ro b le m w h ic h th e y 

re g a rd a s im m e d ia te a n d p re ss in g .

W h e n A ss is ta n t A tto rn e y G e n e ra l R o b e r t H . Ja c k - 

so n te s t i f ie d o n b e h a lf o f  th e b i l l  b e fo re th e S e n a te 

Ju d ic ia ry C o m m itte e , S to n e c a l le d i t  “ a p o w e r fu l e x­

p o s it io n ,”  w h ic h h a d “ to o m u c h t ru th in  i t  fo r th e 

c o m fo r t o f  th o se re sp o n s ib le fo r  th e C o u r t’ s a c tio n 

in  re c e n t y e a rs .” 1 2

S to n e re je c te d th e p la n , h o w e v e r , in  p a r t b e c a u se 

h e re se n te d th e o ld a g e -c ro w d e d d o c k e ts ra t io n a le 

a s u n fa ir a n d fa lse . “ T h e t ru th is th a t th e C o u r t 

d o e sn’ t n e e d a n y sp e e d in g u p a n d th e m e m b e rs 

o f  i t , y o u n g a n d o ld , a re a s a b le to d o th e ir w o rk  

a s a n y g ro u p o f  ju d g e s in  th e w o r ld ,”  h e m a in­

ta in e d . In  la te F e b ru a ry , S to n e , w h o h a d b e e n i l l ,  

in fo rm e d F e lix  F ra n k fu r te r , “ I  h a v e d o n e m y  u su a l 

s t in t o f  w o rk th is re c e ss w ith o u t a n y fe e l in g o f  

u n d u e fa t ig u e , a n d in  fa c t, n o w  th a t I  h a v e g o tte n 

i t g o in g , I th in k m y in te l le c tu a l a p p a ra tu s w il l  

w o rk  a s w e ll a s u su a l, a n d o u g h t to k e e p ru n n in g 

fo r so m e tim e p a s t se v e n ty , a lth o u g h w h a t I  sh a l l 

d o w ith  i t  a f te r th e n is p e rh a p s a q u e s tio n .” 1 3

F u r th e rm o re , S to n e d id  n o t sh a re F D R ’ s se n se 

o f  c r is is . “ I d o n o t th in k th e c o u n try is l ik e ly  to  

g o to p o t in  th e n e x t tw o y e a rs w h e th e r a n y o f  th e 

d e s ire d le g is la t io n is p a sse d ,”  h e sa id . S to n e’ s b it in g  

d isse n ts h a d le d c o m m e n ta to rs to  re fe r to h im  a s a 

“ l ib e ra l”  ju d g e w e ll d isp o se d to w a rd th e N e w  D e a l

Ju s tic e L o u is D . B ra n d e is a n d h is w ife , A lic e  (a b o v e ) , le t f r ie n d s 

k n o w th a t th e y a b h o rre d th e p la n b e c a u se i t  s tre sse d th e 

sh o r tc o m in g s o f th e e ld e r ly . M rs . B ra n d e is a sk e d th e 

d a u g h te r o f  D e m o c ra tic S e n a to r B u rto n K .  W h e e le r to  in ­

fo rm  h im  th a t sh e a g re e d w ith  h is o p p o s it io n to  th e p ro p o sa l.

w h e n , in  fa c t, h e w a s a N e w  E n g la n d R e p u b lic a n , a 

fo rm e r C o o lid g e o f f ic ia l w h o d is fa v o re d m u c h o f  

w h a t F D R w a s d o in g a n d w a s “ l ib e ra l”  o n ly in  th e 

se n se th a t h e b e l ie v e d th a t th e C o n s ti tu t io n le f t le g­

is la tu re s w id e d isc re t io n . H e c o n tin u e d :

I f  n o th in g is d o n e , b y  th e e n d o f  th a t t im e I  

a m c o n v in c e d th a t m u c h o f  th e q u e s tio n s 

w h ic h a g ita te u s n o w  w il l  h a v e d isa p p e a re d 

a n d p e o p le w il l  w o n d e r th a t th e re w a s m u c h 

a g ita t io n to m a k e o v e r th e c o u r t in  o rd e r to  

g e t q u ic k a c tio n o n m a tte rs w h ic h w il l  u lt i ­

m a te ly c o m e a b o u t w ith o u t u n d u e p re ssu re .

S to n e c o u ld b e so d e ta c h e d b e c a u se h e k n e w so m e­

th in g o f  g re a t im p o r ta n c e th a t h e c o u ld n o t d iv u lg e 

e v e n to h is so n s— th a t o n e o f  th e Ju s tic e s h a d a l­

re a d y sw itc h e d . In  m id -M a rc h , h e su m m e d u p h is 

p o s it io n in  re p ly to  a le t te r f ro m  F ra n k fu r te r : “ I t  g iv e s  

m e a g ra in o f  c o m fo r t in  th e se t ry in g  d a y s b u t, a f te r 

a l l , o n e c a n n o t ta k e m u c h sa tis fa c t io n in  sa y in g ‘ I  

to ld  y o u so ,’  w h e n th e in i t ia l  fo l ly  h e t r ie d to  a v o id is 

o v e r ta k e n b y  a n o th e r .” 1 4

T h o u g h , l ik e  th e o th e r Ju s tic e s , S to n e p ro fe sse d 

to h a v e ta k e n a v o w  o f  s i le n c e , h e d id n o t k e e p i t  

v e ry w e ll . In  m id -F e b ru a ry , h e to ld  th e p o l i t ic a l sc i­
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e n tis t E . S . C o rw in , “ In  th e p re se n t p o s tu re o f  a f fa irs 

I  th in k  th a t th e le ss I  sa y th e b e tte r ,”  b u t in  th e v e ry 

n e x t se n te n c e o f fe re d h is v ie w s . O n ly a d a y la te r , 

a f te r a n in t im a te d in n e r w ith  th e S to n e s , G if fo rd  

P in c h o t re c o rd e d in  h is d ia ry : “ V e ry  in te re s t in g ta lk  

a b o u t p ro p o se d le g is la t io n , in  th e c o u rse o f  w h ic h 

h e e x p re sse d h im se lf w ith  a m a z in g f ra n k n e ss . H e is 

e m p h a tic a l ly o p p o se d .”  H e w a s e sp e c ia l ly u n re­

s tra in e d w ith  I rv in g  B ra n t, h e a d o f  th e e d ito r ia l p a g e 

o f  th e S t. L o u is WVUTSRQPONMLKJIHGFEDCBASta r-T im es, w h o , S to n e , b e l ie v e d , 

“ w rite s a b o u t th e C o n s ti tu t io n a n d C o u r t m a tte rs w ith  

m o re g ra sp a n d u n d e rs ta n d in g th a n a n y o th e r e d ito­

r ia l w rite r in  th e c o u n try .”  In  la te F e b ru a ry , h e in ­

fo rm e d B ra n t:

I f  th e c h a n g e sh o u ld b e m a d e I  fe a r th a t th e re 

w o u ld b e a lo ss o f  e f f ic ie n c y in  th e w o rk  o f  

th e C o u r t. T h e in t im a te c o n fe re n c e. . . w o u ld 

b e in c re a s in g ly d if f ic u lt  w ith  in c re a s in g s iz e .

I t  w o u ld b e a se r io u s lo ss to th e c o n tin u ity 

a n d th o ro u g h n e ss o f  th e w o rk  i f  e v e ry m e m­

b e r o f  th e C o u r t d id  n o t p a r t ic ip a te in  a c a se , 

a s h a s b e e n th e p ra c t ic e o f  th e C o u r t th ro u g h­

o u t i ts l i fe .

S u b se q u e n tly , h e w ro te B ra n t, “ I t  w o u ld b e a d isa s­

te r to  in c re a se th e n u m b e r o f  th e C o u r t o v e r i ts  p re se n t 

n u m b e r , a n d I  v e ry m u c h h o p e th a t i t  w il l  n o t o c­

c u r .” 1 5

W h a te v e r S to n e d iv u lg e d , B ra n t p a sse d o n r ig h t 

a w a y e ith e r to  th e P re s id e n t o r to  T o m m y C o rc o ra n . 

A t  o n e p o in t B ra n t re p o r te d to  R o o se v e lt :

A ll  m e m b e rs o f  th e c o u r t a re o p p o se d to  h a v­

in g  f i f te e n m e m b e rs b e c a u se i t  w o u ld d e s tro y 

in t im a c y o f  c o n ta c t a n d in te rc h a n g e o f  

th o u g h t in  c o n fe re n c e . T h e l ib e ra ls b e l ie v e 

n in e is p re fe ra b le i f  a l l  a re a b le a n d w il l in g  to  

d o th e ir sh a re o f  o p in io n -w r it in g . E le v e n 

w o u ld m a k e o p in io n -w r it in g e a s ie r b u t w o u ld 

in ju re th e w o rk  o f  th e c o u r t in  c o n fe re n c e . I  

th in k  th e p re fe re n c e fo r  n in e is d e f in i te . T h e 

c h ie f fe a r o f  th e l ib e ra ls is th a t th e p re s­

t ig e o f  th e c o u r t w il l  b e d a m a g e d i f  th e 

t ra n s it io n to l ib e ra l c o n tro l is fo rc ib le .

In  th e o p e n in g p a ra g ra p h o f  h is le t te r , B ra n t c a u tio n e d 

th e P re s id e n t a g a in s t t ry in g  to  f ig u re o u t h is so u rc e , 

s in c e “ d e d u c tio n s a s to  o r ig in  w o u ld b e m is le a d in g ,”  

b u t f i f te e n y e a rs la te r B ra n t re c o rd e d fo r  p o s te r i ty 

th a t th e te rm  “ l ib e ra ls”  w a s a c a m o u f la g e fo r  th e re­

a l i ty  th a t h e w a s , in  fa c t, c o n v e y in g th e v ie w s o f  Ju s­

t ic e S to n e .1 6

E a r ly in  M a rc h , C o n g re ssm a n E m a n u e l C e lle r , a 

h ig h -ra n k in g m e m b e r o f  th e H o u se Ju d ic ia ry C o m­

m itte e w h o h a d u su a l ly b e e n so m e o n e R o o se v e lt 

c o u ld c o u n t o n , to ld a n a tio n a l ra d io a u d ie n c e th a t 

th e re w a s n o n e e d fo r  F D R ’ s p la n b e c a u se w ith in  th e 

n e x t y e a r tw o Ju s tic e s w o u ld re s ig n . H e h a d g o tte n 

th a t in fo rm a tio n , h e sa id , f ro m  “ a d is t in g u ish e d ju ­

r is t o f  h ig h e s t a u th o r i ty— h e sh a l l b e n a m e le ss .”  H is 

so u rc e , to o , w a s H a r la n F isk e S to n e , w h o h a d n o h a rd 

e v id e n c e o n w h ic h to  b a se su c h a n a sse r t io n b u t w a s 

su b tly u n d e rm in in g th e P re s id e n t w h ile d o in g n o th­

in g o v e r t to im p e d e h is u lt im a te p a th to th e C h ie f 

Ju s tic e sh ip .1 7

S to n e w a s n o t th e o n ly Ju s tic e to d is re g a rd th e 

v o w  o f  s i le n c e . O n F e b ru a ry 8 , H u g h e s d e p a r te d f ro m  

p re c e d e n t b y p e rm itt in g h im se lf to b e d ra w n in to  

d e n y in g th a t h e w o u ld re c o m m e n d c o m p u lso ry re­

t i re m e n t o f  ju d g e s a t se v e n ty - f iv e o r  th a t h e a p p ro v e d 

o f  e n la rg in g th e C o u r t to  e le v e n . C o n s id e ra b ly m o re 

in d isc re e t w a s Ju s tic e S u th e r la n d . W h e n S e n a to r 

Jo s ia h B a ile y o f  N o rth C a ro l in a d e n o u n c e d th e 

P re s id e n t’ s p la n in  a ra d io a d d re ss , S u th e r la n d w ro te 

h im :

I  a m u n a b le to  re f ra in f ro m  b re a k in g th e s i­

le n c e w h ic h is su p p o se d to  e n sh ro u d th e ju ­

d ic ia ry to  te l l  y o u  h o w  d e e p ly y o u r w o rd s h a v e 

m o v e d m e . I  a m q u ite s in c e re in  sa y in g th a t 

in  m y  ju d g m e n t th e re h a s n e v e r b e e n a b e tte r 

sp e e c h , m o re t im e ly  m a d e , o r in  w h ic h lo g ic , 

f in e  se n tim e n t a n d e lo q u e n c e h a v e b e e n m o re 

b e a u ti fu l ly b le n d e d .1 8

In  th e sp r in g , S u th e r la n d h a d h is sa y a g a in in  

w rit in g  o n e o f  th e w itn e sse s b e fo re th e S e n a te Ju d i­

c ia ry C o m m itte e , H e n ry B a te s , D e a n o f  th e U n iv e r­

s ity  o f  M ic h ig a n L a w  S c h o o l:

T h e w o r ld  is p a ss in g th ro u g h a n u n c o m fo r t­

a b le e x p e r ie n c e a n d in  m a n y re sp e c ts w il l  

h a v e to re tra c e i ts s te p s w ith  p a in fu l e f fo r t.

T h e te n d e n c y o f  m a n y g o v e rn m e n ts is in  th e 

d ire c t io n o f  d e s tro y in g in d iv id u a l in i t ia t iv e , 

se lf - re l ia n c e , a n d o th e r c a rd in a l v ir tu e s w h ic h 

I  w a s a lw a y s ta u g h t w e re n e c e ssa ry to  d e v e lo p  

a re a l d e m o c ra c y . T h e n o tio n th a t th e in d i­

v id u a l is n o t to  h a v e th e fu l l  re w a rd o f  w h a t 

h e d o e s w e ll , a n d is n o t to  b e a r th e re sp o n­

s ib i l i ty  fo r  w h a t h e d o e s b a d ly , a p p a re n tly , is  

b e c o m in g p a r t o f  o u r p re se n t p h i lo so p h y o f  

g o v e rn m e n t.



1 9 3 7  C R I S I S 6 1 ZYXWVUTSRQPONMLKJIHGFEDCBA

In  l ik e  m a n n e r , h e w ro te S e n a to r T o m  C o n n a lly a b o u t 

a sp e e c h th e S e n a to r h a d g iv e n to  th e T e x a s le g is la­

tu re :

W h a t y o u sa y a b o u t th e n e c e ss ity o f  p re se rv­

in g th e d u a l fo rm  o f  g o v e rn m e n t I  th in k  

to u c h e s th e m o st v ita l  p o in t in  th e w h o le c o n­

t ro v e rsy . I f  th e p o w e rs o f  th e s ta te s a re o n c e 

b ro k e n d o w n , e ith e r b y su rre n d e r o n th e p a r t 

o f  th e s ta te s o r in v a s io n b y  th e fe d e ra l g o v­

e rn m e n t, th e U n ite d S ta te s w h ic h th e f ra m ­

e rs a n d m a k e rs o f  th e C o n s ti tu t io n u n d e r­

s to o d th e y w e re c re a tin g w il l  h a v e d isa p­

p e a re d .1 9

N e ith e r S u th e r la n d n o r H u g h e s , th o u g h , c o u ld 

m a tc h M c R e y n o ld s . Ju s tic e M c R e y n o ld s w e n t so fa r 

a s to  su g g e s t to  H e rb e r t H o o v e r’ s W a sh in g to n a g e n t 

th a t th e fo rm e r P re s id e n t c o u ld u n d e rm in e F D R ’ s 

sc h e m e b y  c o n ta c t in g a S a n F ra n c isc o la w y e r w h o 

h a d b e e n p o in t in g o u t to C a th o l ic m e m b e rs o f  th e 

U .S . S e n a te th a t th e C o u r t in  th e p a s t h a d re n d e re d 

d e c is io n s fu r th e r in g th e in te re s ts o f  th e C h u rc h . T h e 

p re ss w a s u n a w a re o f  th e se b e h in d - th e -sc e n e s m a n - 

e u v e r in g s , b u t o n M a rc h 1 6 M c R e y n o ld s in je c te d 

h im se lf in to th e f ig h t in  a c u r io u s ly p u b l ic fa sh io n 

w h e n h e w e n t to  th e a n n u a l re u n io n o f  h is f ra te rn ity 

a t a W a sh in g to n h o te l. G u e ss in g th a t th e Ju s t ic e m ig h t 

b e sp e a k in g a t th e a f fa ir , o n e o f  h is f ra te rn ity b ro th­

e rs , a n A sso c ia te d P re ss re p o r te r , sa w to i t  th a t h e 

h a d a p e n c i l in  th e p o c k e t o f  h is d in n e r ja c k e t a s h e 

se t o u t fo r  th e C a r lto n . T h e b a n q u e t c o m m itte e w e l­

c o m e d b o th h im  a n d a n o th e r jo u rn a l is t w h o w a s n o t 

a m e m b e r b u t w h o h a d b e e n se n t th e re b y  h is e d ito r 

o n a h u n c h , a n d M c R e y n o ld s , b e fo re th e sp e a k in g 

b e g a n , p o se d fo r  c a m e ra m e n . H e m u st h a v e k n o w n 

th a t a n y re m a rk s h e m a d e w o u ld g o b e y o n d th e 

ro o m .2 0

M c R e y n o ld s h a d sp o k e n a t th e re u n io n in  p a s t 

y e a rs m o stly a b o u t f ra te rn ity m a tte rs , b u t th is t im e , 

to  th e su rp r ise o f  th e b ro th e rs , h e in d ic a te d h e m ig h t 

sa y so m e th in g a b o u t th e C o u r t q u e s tio n , a n d la w ­

y e rs a n d o th e rs in  th e ro o m e g g e d h im  o n . T o th is 

g a th e r in g o f  a b o u t 1 2 5 p e o p le , M c R e y n o ld s , h is 

v o ic e r is in g to a h ig h p itc h , sa id : “ T h e e v id e n c e o f  

g o o d sp o r tsm a n sh ip is th a t a m a n w h o h a s h a d a 

c h a n c e to  p re se n t a fa ir  c a se to  a fa ir  t r ib u n a l m u st 

b e a g o o d sp o r t a n d a c c e p t th e o u tc o m e .”  T h e P re s i­

d e n t o f  th e U n ite d S ta te s , h e im p l ie d , w a s a b a d sp o r t. 

H e w e n t o n to  re m a rk th a t in  h is y e a rs a s a Ju s tic e h e 

h a d tr ie d to  sa fe g u a rd “ th e p o o re s t d a rk y in  th e G e o r­

g ia b a c k w o o d s a s w e ll  a s th e m a n o f  w e a lth in  a m a n­

s io n o n F if th  A v e n u e .” 2 1

M c R e y n o ld s’ s o u tb u rs t in v i te d o b je c t io n s o n 

m o re th a n o n e g ro u n d . H is “ sp o r tsm a n sh ip”  g ib e 

a p p e a re d to  re d u c e th e w o rk  o f  th e C o u r t a f fe c t in g 

th e w e lfa re o f  m il l io n s to  th e d im e n s io n s o f  a n a th­

le t ic c o n te s t a n d a lso to  in s in u a te th a t a n y c r i t ic ism  

o f  th e C o u r t a s a n in s t i tu t io n w a s im p ro p e r . H is 

u se o f  th e d e m e a n in g te rm  “ d a rk y”  e x p o se d a v e in 

o f  ra c ism in  a m a n w h o w a s n o to r io u s in  C o u r t 

c irc le s fo r  h is p re ju d ic e s . H is c la im  to  b e a c h a m­

p io n o f  th e r ig h ts o f  b la c k s a s to n ish e d th o se w h o re­

c a l le d th a t h e h a d a w re tc h e d re c o rd o n c iv i l  l ib e r­
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to  d e n y th e r ig h ts o f  b la c k d e fe n d a n ts . H is a d m o n i­

t io n  to  “ a c c e p t th e o u tc o m e”  se re n e ly c la sh e d w ith  

h is o w n  b e h a v io r o n th e B e n c h , w h e re m o re th a n o n c e 

h e h a d fu r io u s ly h a ra n g u e d h is B re th re n w h e n a d e­

c is io n h a d n o t g o n e h is w a y . “ Ju s t w h a t is  g o o d sp o r ts­

m a n sh ip , M r.  Ju s tic e”  a sk e d S e n a te M a jo r i ty  L e a d e r 

Jo se p h T . R o b in so n o f  A rk a n sa s in  a n a tio n w id e ra­

d io a d d re ss . “ N o w h e re in  th e S u p re m e C o u r t d e c i­

s io n s , n o w h e re in  le g a l l i te ra tu re d o e s a ju d g e s ta n d 

m o re e m p h a tic a l ly c o n d e m n e d b y  h is o w n te s t im o n y 

a s a p o o r sp o r tsm a n .”  B y  fa r th e g re a te s t p a r t o f  th e 

b la m e , th o u g h , fe l l  o n M c R e y n o ld s fo r  sp e a k in g a t 

a l l . H is sp e e c h w a s sa id to  h a v e b e e n th e f i rs t b y  a 

Ju s tic e o n a p o l i t ic a l is su e s in c e C h ie f Ju s tic e S a lm o n 

P . C h a se to u re d th e S o u th in  th e a f te rm a th o f  th e C iv i l  

W a r.2 2

M c R e y n o ld s d re w a b a rra g e o f  c r i t ic ism . T h e 

N A A C P d e n o u n c e d th e Ju s tic e fo r  u s in g th e w o rd 

“ d a rk y ,”  a n d C o n g re ssm a n C e lle r c a l le d h im  a n 

“ o x c a r t la w y e r”  a n d “ o n e o f  th e w o rs t o f fe n d e rs o n 

th e C o u r t.”  B u t th e m o st v iv id  c o m m e n ts w e re v o ic e d 

b y tw o S e n a to rs w h o w o u ld o n e d a y b e S u p re m e 

C o u r t Ju s tic e s . O n th e S e n a te f lo o r , H u g o L .  B la c k , 

w ith  n o fo re k n o w le d g e th a t b e fo re th e y e a r w a s o u t 

h e w o u ld b e o n th e h ig h e s t B e n c h , p o in te d o u t th a t 

th e C o u r t, in  th re e d if fe re n t c a se s , h a d re a c h e d e x­

a c tly o p p o s ite c o n c lu s io n s a b o u t w h e th e r re g u la t io n 

o f  la b o r c o n d it io n s w a s c o n s ti tu t io n a l. H is  v o ic e d r ip ­

p in g w ith  sa rc a sm , h e w e n t o n , “ W o e b e u n to th e 

m a n w h o q u e s tio n s th e in fa l l ib i l i ty  o f  th a t ru l in g  th a t 

th e c l im a te is le ss h e a lth fu l in  O re g o n th a n in  N e w 

Y o rk .”  S e n a to r R o b in so n in te r ru p te d h im  w ith  th e 

sa rd o n ic re m a rk , “ A n y o n e w h o q u e s tio n s th a t is  

n o t a g o o d sp o r tsm a n .”  “ Y e s ,”  B la c k re sp o n d e d . 

“ H e ’ s n o t a g o o d sp o r tsm a n . H e c a n’ t t ru s t th e 

u m p ire .”  S e n a to r S h e rm a n M in to n o f  In d ia n a c a r­

r ie d o b je c t io n to th e m e ta p h o r a s te p fa r th e r . T h e 

C o u r t, h e sa id , w a s n o t a n u m p ire , a s M c R e y n o ld s 

in d ic a te d , b u t o n e p a r t o f  a te a m , a n d i f  h e w e re q u a r-
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A t  th e a n n u a l re u n io n o f  h is f ra te rn ity a t 

a W a sh in g to n h o te l, Ju s tic e Ja m e s C . 

M c R e y n o ld s a c c u se d th e P re s id e n t o f  

b e in g a b a d sp o r t fo r  n o t a c c e p tin g th e 

C o u r t’ s ru l in g s o n h is N e w  D e a l 

p ro g ra m s : “ T h e e v id e n c e o f  g o o d 

sp o r tsm a n sh ip is th a t a m a n w h o h a s 

h a d a c h a n c e to  p re se n t a fa ir  c a se to  a 

fa ir  t r ib u n a l m u st b e a g o o d sp o r t a n d 

a c c e p t th e o u tc o m e .”  M c R e y n o ld s 

h im se lf w a s a m u c h b e tte r sp o r t o n th e 

g o lf  c o u rse th a n o n th e B e n c h , w h e re h e 

m a d e n o e f fo r t to h id e h is d isd a in fo r  

so m e o f  h is B re th re n .

te rb a c k o n a te a m w ith  p la y e rs w h o w e re m iss in g 

th e ir a ss ig n m e n ts , h e w o u ld se n d in  “ so m e g o o d f re sh 

su b s ti tu te s .” 2 3

M c R e y n o ld s’ s in d isc re t io n , c o m in g a t a t im e 

w h e n th e o p p o s it io n fe l t b a d ly in  n e e d o f  h e lp , e n­

c o u ra g e d S e n a te o p p o n e n ts to  th in k  th a t th e y m ig h t 

b e a b le to  p e rsu a d e o th e r Ju s tic e s to  sp e a k o u t. W ith  

D e m o c ra ts o u tn u m b e r in g R e p u b lic a n s fo u r to o n e  

in  th e H o u se a n d o n ly  s ix te e n R e p u b lic a n s le f t  in  th e 

S e n a te , th e P re s id e n t, w h o h a d c a rr ie d h is p a r ty to  a 

la n d s l id e t r iu m p h ju s t f iv e  m o n th s b e fo re , a p p e a re d 

v e ry l ik e ly  to  p re v a i l u n le ss so m e d ra m a tic d e v e lo p­

m e n ts o c c u rre d . T o o f fse t F D R ’ s a d v a n ta g e , S e n a­

to rs a p p ro a c h e d th e C h ie f Ju s tic e a n d a t le a s t tw o  

o th e r Ju s tic e s to  u rg e th e m to  a p p e a r b e fo re th e S e n­

a te Ju d ic ia ry C o m m itte e th e fo l lo w in g  w e e k w h e n 

th e fo e s o f  C o u r t-p a c k in g w o u ld p re se n t th e ir a rg u­

m e n ts fo r  th e f i rs t t im e . N o n e o f  th e Ju s tic e s w o u ld 

a g re e to d o so , h o w e v e r , a n d a s th e w e e k d re w to a 

c lo se , th e R o o se v e lt A d m in is tra t io n c o u ld b re a th e 

e a s ie r , fo r , i f  p re ss re p o r ts w e re a c c u ra te , i t  w o u ld 

n o lo n g e r h a v e to w o rry  a b o u t a n y p a r t ic ip a t io n b y  

th e Ju s tic e s in  th e C o u r t f ig h t.

T h a t w e e k e n d , th o u g h , e v e n ts to o k a v e ry d if fe r ­

e n t tu rn . O n S a tu rd a y , M a rc h 2 0 , A lic e B ra n d e is 

d ro v e to  A le x a n d r ia to  se e th e n e w  b a b y b o rn to  E liz a­

b e th C o lm a n , d a u g h te r o f  D e m o c ra tic S e n a to r B u r­

to n K . W h e e le r . A  p ro m in e n t l ib e ra l, W h e e le r h a d 

ru n fo r  V ic e  P re s id e n t o n a P ro g re ss iv e t ic k e t in  1 9 2 4 

h e a d e d b y  R o b e r t M . L a F o lle tte w ith  a p la n k h o s­

t i le  to  th e S u p re m e C o u r t, b u t e ith e r o u t o f  c o n v ic­

t io n o r b e c a u se h e h a d h a d a fa l l in g  o u t w ith  

R o o se v e lt o v e r p a tro n a g e , o r  b o th , W h e e le r h a d ta k e n 

a c o n sp ic u o u s s ta n d a g a in s t F D R ’ s p ro p o sa l. A s  M rs . 

B ra n d e is w a s d e p a r t in g , sh e sa id , “ T e ll y o u r fa th e r I  

th in k  h e’ s r ig h t.”  W h e n th a t se n te n c e w a s re la y e d to  

W h e e le r , w h o w a s sc h e d u le d to le a d o f f  th e te s t i­

m o n y a g a in s t th e b i l l  o n M o n d a y a n d w a n te d to  b e­

g in  “ w ith  a re so u n d in g b a n g ,”  h e c o n c lu d e d th a t h e 

m ig h t b e b e in g t ip p e d o f f  th a t B ra n d e is w a s w il l in g  

to  a id th e o p p o s it io n . S o h e a rra n g e d a n a p p o in tm e n t 

w ith  th e Ju s tic e th a t v e ry d a y .2 4

W h e e le r a p p ro a c h e d B ra n d e is w ith  c o n s id e ra b le 

t re p id a tio n , b u t B ra n d e is q u ic k ly  le t th e S e n a to r k n o w  

h e h a d n o c a u se fo r  c o n c e rn . B ra n d e is re fu se d to  te s­

t i fy  a g a in s t th e b i l l ,  b u t h e w e n t o n to  sa y , “ Y o u  c a l l 

u p th e C h ie f Ju s tic e a n d h e’ l l  g iv e y o u a le t te r .”  H e  

d id  n o t k n o w  h im , W h e e le r re sp o n d e d . T h e S e n a to r
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m a y a lso h a v e w o n d e re d w h e th e r H u g h e s re m e m­

b e re d th a t h e h a d o p p o se d h is a p p o in tm e n t, sa y in g , 

“ W h e n D e m o c ra ts v o te to  p la c e u p o n th e S u p re m e 

C o u r t o f  th is N a tio n a m a n , n o m a tte r h o w  h o n e s t h e 

m a y b e , n o m a tte r h o w  b r i l l ia n t  h e m a y b e , w h o h o ld s 

th e e c o n o m ic v ie w s o f  M r. H u g h e s , th e y a re v o tin g 

a g a in s t e v e ry t ra d it io n o f  th e D e m o c ra tic p a r ty .”  

“ W e ll, th e C h ie f Ju s tic e k n o w s y o u ,”  B ra n d e is 

re to r te d , “ a n d k n o w s w h a t y o u a re d o in g .”  E v e n 

th is re a ssu ra n c e d id n o t p e rsu a d e W h e e le r , so 

B ra n d e is p ic k e d u p th e p h o n e h im se lf a n d c a l le d 

H u g h e s . T h e C h ie f Ju s tic e to ld  W h e e le r to  c o m e r ig h t 

o v e r .2 5

W h e n h e g o t to  H u g h e s ’ p la c e , W h e e le r e x p la in e d 

th a t h e w a n te d a le t te r th a t B ra n d e is h a d to ld  h im  h e 

w o u ld b e g iv e n a n d th a t h e n e e d e d i f  b y M o n d a y 

m o rn in g . “ I t  is  n o w  f iv e - th ir ty ,”  th e C h ie f Ju s tic e sa id , 

c h e c k in g h is w a tc h . “ T h e l ib ra ry  is c lo se d , m y  se c­

re ta ry is g o n e . I  w o n ’ t  h a v e to  c a l l B ra n d e is o r S to n e 

a n d I  w o n ’ t h a v e to c a l l so m e o th e r Ju s tic e s , b u t I  

w il l  h a v e to c a l l so m e .”  H e p ro m ise d , h o w e v e r , to  

g e t i t  w rit te n in  t im e . H u g h e s w a s b e tte r th a n h is 

w o rd . O n S u n d a y a f te rn o o n , h e p h o n e d W h e e le r to  

c o m e b a c k . W h e n th e S e n a to r d id , th e C h ie f Ju s tic e 

h a n d e d h im  th e le t te r , sa y in g jo c u la r ly , “ T h e b a b y is  

b o m .” 2 6

I t  is a n ic e s to ry , a n d so m e , p e rh a p s m o st, o f  

W h e e le r’ s y a m  is n o d o u b t t ru e , b u t H u g h e s h a s o f ­

fe re d a d if fe re n t v e rs io n o f  th e o r ig in  o f  h is le t te r , a t 

le a s t p a r t o f  w h ic h is  b u ttre sse d b y  d o c u m e n ta ry e v i­

d e n c e . A  fe w  d a y s b e fo re W h e e le r w a s se t to  te s t i fy , 

H u g h e s re c a l le d , th e M o n ta n a S e n a to r c a m e to se e 

h im , a lo n g w ith  W ill ia m  H . K in g  o f  U ta h , a c o n se r­

v a tiv e D e m o c ra t w h o a b h o rre d C o u r t-p a c k in g , a n d 

R e p u b lic a n W a rre n A u s tin o f  V e rm o n t, to  a sk h im  to  

te s t i fy b e fo re th e S e n a te Ju d ic ia ry C o m m itte e . 

H u g h e s re m e m b e re d : “ I  w a s e n tire ly w il l in g  to d o 

so fo r  th e p u rp o se o f  g iv in g  th e fa c ts a s to  th e w o rk  

o f  th e C o u r t.”  B u t g iv e n “ th e d e l ic a c y o f  th e s itu a­

t io n ,”  h e th o u g h t i t  “ in a d v isa b le”  to  a p p e a r a lo n e a n d 

to ld  h is v is i to rs th a t a t le a s t o n e o th e r Ju s tic e sh o u ld 

g o w ith  h im , “ p re fe ra b ly Ju s tic e B ra n d e is— b e c a u se 

o f  h is s ta n d in g a s a D e m o c ra t a n d h is re p u ta t io n a s a 

l ib e ra l ju d g e .”  W h e n h e c o n su lte d B ra n d e is , h o w ­

e v e r , h e fo u n d th a t th e Ju s tic e “ s tro n g ly o p p o se d”  

h a v in g a n y Ju s tic e g o b e fo re th e c o m m itte e b u t 

a g re e d th a t i t  w o u ld b e a l l  r ig h t fo r  H u g h e s to  w rite  

a le t te r o n “ th e s ta te o f  th e w o rk  o f  th e C o u r t.”

O n th e m o rn in g o f  M a rc h 1 9 , H u g h e s th e n 

p h o n e d tw o  o f  h is c a l le rs . H e f i rs t sp o k e to  S e n a­

to r K in g  to  sa y :

I  f in d  th a t th e re is a s tro n g fe e l in g th a t th e

C o u r t sh o u ld n o t c o m e in to  th is c o n tro v e rsy 

in  a n y d ire c t o r e v e n in d ire c t w a y , a n d I  

fe e l th a t i t  w o u ld b e b e tte r in  th e se c irc u m­

s ta n c e s th a t I  sh o u ld n o t a p p e a r . T h a t is a 

d e l ib e ra te c o n c lu s io n a f te r m y c o n su lta­

t io n s— a n d fo r  y o u r o w n e a r .. . . N o w  i f  th e 

c o m m itte e sh o u ld d e s ire in fo rm a tio n a s to  th e 

w o rk o f  th e C o u r t . . . , a n d w il l  a d d re ss a 

c o m m u n ic a tio n to th e C o u r t, . . . o f  c o u rse 

w e w il l  b e g la d to  g iv e th e fa c ts .

A n  h o u r la te r , h e re p e a te d o n th e p h o n e to S e n a to r 

W h e e le r w h a t h e h a d sa id to K in g , in c lu d in g h is 

p le d g e to  a n sw e r a w rit te n c o m m u n ic a tio n d ire c te d 

to th e C o u r t. H e n c e , fu l ly  tw o d a y s b e fo re M rs . 

B ra n d e is s to p p e d b y in  A le x a n d r ia , W h e e le r k n e w 

v e ry w e ll th a t H u g h e s c o u ld b e c o u n te d o n fo r  a le t­

te r .2 7

N o  o n e in  th e W h ite H o u se o r a n y w h e re e lse in  

W a sh in g to n o f f ic ia ld o m  w a s a w a re th a t a n y o f  th is 

h a d ta k e n p la c e , so w h e n S e n a to r W h e e le r b e g a n th e 

p re se n ta t io n fo r th e o p p o s it io n th e n e x t m o rn in g , 

n o th in g b u t a ro u t in e s ta te m e n t w a s fo re se e n , a n d a s 

h e ra m b le d o n fo r  so m e m in u te s a b o u t w h a t f r ie n d ly  

fe e l in g s h e h e ld to w a rd th e P re s id e n t fo r  a l l  h is fa u lts , 

i t  a p p e a re d a s th o u g h th a t e x p e c ta t io n w a s b e in g fu l ­

f i l le d .  A fte r  a t im e , h o w e v e r , h e sw itc h e d e m p h a s is 

to e x p re ss sh o c k a t th e a l le g a tio n b y H o m e r 

C u m m in g s th a t th e e ld e r ly Ju s tic e s , in c lu d in g th e 

sa in t ly B ra n d e is , w e re b e h in d in  th e ir w o rk  a n d re­

m iss in  th e ir d u tie s . “ I t  w a s o n ly  a f te r th e A tto rn e y 

G e n e ra l . . . c a m e b e fo re th is c o m m itte e . . . a n d 

re p e a te d th e c h a rg e s . . .”  W h e e le r c o n tin u e d , “ th a t 

I  w e n t to  th e o n ly  so u rc e in  th is c o u n try th a t c o u ld 

k n o w  e x a c tly w h a t th e fa c ts w e re . . . to  se e i f  i t  w a s 

p o ss ib le to  re fu te th e re f le c t io n th a t h a d b e e n m a d e 

u p o n th e C o u r t a n d u p o n th e in te g r i ty o f  th o se in d i­

v id u a ls w h o c o n s ti tu te th a t C o u r t.”  H e p a u se d fo r  

h is tr io n ic e f fe c t a n d g a z e d a b o u t th e C a u c u s R o o m , 

th e n s lo w ly  e a se d o u t o f  h is in s id e c o a t p o c k e t a d o c u­

m e n t a n d a n n o u n c e d , “ I  h a v e h e re n o w  a le t te r b y  

th e C h ie f Ju s tic e o f  th e S u p re m e C o u r t, M r.  C h a r le s 

E v a n s H u g h e s , d a te d M a rc h 2 1 ,1 9 3 7 , w rit te n b y  h im  

a n d a p p ro v e d b y  M r. Ju s tic e B ra n d e is a n d M r. Ju s­

t ic e V a n D e v a n te r . L e t u s se e w h a t th e se g e n tle m e n 

sa y a b o u t i t .”  W ith  th e se w o rd s , sa id o n e re p o r te r , “ a 

lo u d r ip p le o f  e x c ite m e n t ra n th ro u g h th e h e a r in g 

ro o m , m o re c ro w d e d to d a y th a n e v e r b e fo re .” 2 8

A s  W h e e le r b e g a n to  re a d a lo u d th e c o m m u n ic a­

t io n , “ w ith  th e sc ra w le d b lu e s ig n a tu re , ‘ C h a r le s 

E v a n s H u g h e s ,” ’  n o te d a n o th e r c o rre sp o n d e n t, “ th e 

e c h o in g w h ite m a rb le w a lls h e a rd n o o th e r so u n d s
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th a n th e e d g e d v o ic e o f  th e le a n -c h e e k e d l ib e ra l.”  

“ T h e S u p re m e C o u r t is fu l ly  a b re a s t o f  i ts w o rk ,”  

H u g h e s s ta r te d o u t. In d e e d , th e C o u r t h a d ju s t h e a rd 

a rg u m e n t o n c a se s i t  h a d a c c e p te d o n ly  fo u r w e e k s 

e a r l ie r . “ T h e re is n o c o n g e s tio n o f  c a se s u p o n o u r 

c a le n d a r ,”  h e in s is te d , a n d “ [ t jh is g ra t i fy in g c o n d i­

t io n  h a s o b ta in e d fo r  se v e ra l y e a rs .”  In  te s t i fy in g e a r­

l ie r in  M a rc h , C u m m in g s h a d e q u a te d th e ta sk fo r  

e a c h Ju s tic e o f  g o in g th ro u g h th e re c o rd s o f  th e c a se s 

to re a d in g G o n e W ith  th e W in d b e fo re b re a k fa s t 

e a c h m o rn in g . T h e C h ie f Ju s t ic e , w ith o u t m e n tio n­

in g  th e A tto rn e y G e n e ra l b y  n a m e , sa id , “ T h e to ta l is  

im p o s in g b u t th e su g g e s te d c o n c lu s io n is h a s ty a n d 

re s ts o n a n i l lu so ry  b a s is .” 2 9

A g a in w ith o u t a c k n o w le d g in g th a t h e w a s d o in g 

so , h e re b u tte d o n e a f te r a n o th e r o f  C u m m in g s’ s 

c la im s . I t  m u st “ b e re m e m b e re d ,”  h e s ta te d p o in t­

e d ly , “ th a t Ju s t ic e s w h o h a v e b e e n d e a l in g w ith  su c h 

m a tte rs .. . h a v e th e a id o f  a lo n g a n d v a r ie d e x p e r i­

e n c e in  se p a ra t in g th e c h a f f f ro m  th e w h e a t.”  M o st 

p e ti t io n s w e re “ w h o lly  w ith o u t m e r it a n d o u g h t n e v e r 

to  h a v e b e e n m a d e ,”  h e m a in ta in e d . “ I  th in k  th a t i t  is 

th e v ie w  o f  th e m e m b e rs o f  th e C o u r t th a t i f  a n y e r­

ro r is m a d e in  d e a l in g w ith  th e se a p p l ic a t io n s i t  is 

o n th e s id e o f  l ib e ra l i ty .”  A n  in c re a se in  ju d g e s , h e 

d e c la re d , w o u ld fo s te r in e f f ic ie n c y— “ m o re ju d g e s 

to  h e a r , m o re ju d g e s to c o n fe r , m o re ju d g e s to  d is­

c u ss , m o re ju d g e s to b e c o n v in c e d a n d to d e c id e .”  

T h e a d m in is tra t io n h a d su g g e s te d th a t a n e n la rg e d 

t r ib u n a l c o u ld h e a r c a se s in  d iv is io n s , b u t, H u g h e s 

d e c la re d , th a t n o tio n w a s “ im p ra c t ic a b le .”  F u r th e r­

m o re , s in c e th e C o n s ti tu t io n s t ip u la te d “ o n e S u p re m e 

C o u r t,”  i t  d id  n o t “ a p p e a r to a u th o r iz e tw o o r m o re 

S u p re m e C o u r ts o r tw o  o r m o re p a r ts o f  a su p re m e 

c o u r t fu n c t io n in g in  e f fe c t a s se p a ra te c o u r ts .”  B e­

c a u se o f  “ th e sh o r tn e ss o f  t im e ,”  h e h a d “ n o t b e e n 

a b le to  c o n su lt w ith  th e m e m b e rs o f  th e C o u r t g e n­

e ra l ly ,”  b u t th e tw o  se n io r Ju s tic e s , B ra n d e is a n d V a n 

D e v a n te r , e n d o rse d h is s ta te m e n t, a n d h e w a s “ c o n­

f id e n t th a t i t  is in  a c c o rd w ith  th e v ie w s o f  th e ju s­

t ic e s .”  In  sh o r t, H u g h e s le f t th e im p re ss io n th a t h e 

w a s sp e a k in g fo r  th e e n tire B e n c h .3 0

H u g h e s’  le t te r h a s e n g e n d e re d n o l i t t le  c r i t ic ism . 

W a sh in g to n o b se rv e rs c h a ra c te r iz e d i t  a s th e f i rs t 

a d v iso ry o p in io n s in c e th e M o n ro e a d m in is tra t io n , 

o n ly  th e se c o n d s in c e th e C o u r t u n d e r C h ie f Ju s tic e 

Jo h n Ja y h a d re fu se d to c o m p ly w ith  a re q u e s t f ro m  

P re s id e n t G e o rg e W a sh in g to n . In  h is b o o k LKJIHGFEDCBAT h e  S u ­

p r e m e C o u r t  o f  t h e U n i t e d  S ta te s H u g h e s h a d 

fo rc e fu l ly m a in ta in e d th a t a fu n d a m e n ta l p r in c ip le 

w a s th a t th e C o u r t “ h a s c o n f in e d i tse lf  to  i ts  ju d ic ia l 

d u ty o f  d e c id in g a c tu a l c a se s ,”  d ism iss in g th e d e p a r­

tu re in  th e M o n ro e y e a rs w ith  th e re m a rk th a t “ i t  is 

sa fe to sa y th a t n o th in g o f  th e so r t c o u ld h a p p e n 

to d a y .”  T h e C h ie f Ju s tic e’ s le t te r , i t  w a s n o w  sa id , 

p ro v id e d a s tro n g p re c e d e n t fo r  C h ie f E x e c u tiv e s 

in  th e fu tu re to  se e k c o u n se l f ro m  th e C o u r t, e sp e­

c ia l ly  s in c e H u g h e s h a d a d d re sse d h im se lf to  a q u e s­

t io n  n o t e v e n in  th e b i l l :  th e p ro p o sa l th a t th e C o u r t 

m ig h t d iv id e u p so m e o f  i ts w o rk .3 1

P o li t ic ia n s , p u b l ic is ts , a n d le g a l sc h o la rs jo in e d 

in  th e c o n d e m n a tio n . A  fo rm e r O h io C o n g re ssm a n 

a c c u se d H u g h e s o f  “ su b ro sa ju d ic ia l lo g ro l l in g ,”  

a d d in g , “ I f  a p o l ic e c o u r t ju d g e d id  th is , h e w o u ld b e 

c a l le d to o rd e r . Ju s tic e H u g h e s is se e k in g to in f lu ­

e n c e C o n g re ss in  a m a tte r p e n d in g b e fo re C o n g re ss 

w h e n h e w o u ld c o m m it a c o n g re ssm a n fo r  c o n te m p t 

o f  c o u r t w h o w o u ld se e k to  in f lu e n c e h im  in  a s im i­

la r m a tte r .”  T h e C h ie f Ju s tic e , WVUTSRQPONMLKJIHGFEDCBAT he N ew R epub lic 

c h a rg e d , “ th ro w s a l l  ju d ic ia l d isc re t io n to  th e w in d ”  

in  “ a n a d v iso ry o p in io n ru n r io t— a d e c la ra t io n o f  

ju d ic ia l p o l ic y  fo r  th e fu tu re m o ra l ly b in d in g a t le a s t 

th re e ju d g e s to  th e e f fe c t th a t th e C o u r t w i l l  n e ith e r 

p e rm it a d iv is io n o f  i ts w o rk  n o r w il l  i t  a l lo w  C o n­

g re ss to d o so . I t  v io la te s e v e ry t ra d it io n o f  o u r 

ju d ic ia l p ro c e ss .”  M o re o v e r , “ th e id e a th a t e v e n a 

m a jo r i ty o f  th e c a se s a re o f  su f f ic ie n t p u b l ic im ­

p o r ta n c e to re q u ire a l l th e C o u r t to s it a t o n c e is 

o b v io u s ly a b su rd , a s c a n b e a sc e r ta in e d f ro m  a re a d­

in g  o f  th e re p o r ts .”  F ro m  H a rv a rd L a w  S c h o o l, F e lix  

F ra n k fu r te r w ro te B ra n d e is , “ A s fo r  th e C h ie f— I  

h a v e lo n g w rit te n h im  d o w n a s a Je su it— I d e­

p lo re d h is le t te r a n d c e r ta in ly i ts fo rm ,”  a n d to ld  

th e P re s id e n t:

T ha t w a s a c h a ra c te r is t ic H u g h e s p e r fo r­

m a n c e— p a r t a n d p a rc e l o f  th a t p re te n d e d 

w ith d ra w a l f ro m  c o n s id e ra t io n s o f  p o l ic y , 

w h ile  t ry in g  to  sh a p e th e m , w h ic h is th e c o re 

o f  th e m isc h ie f o f  w h ic h th e m a jo r i ty h a v e so 

lo n g b e e n g u i l ty . T h a t B ra n d e is sh o u ld h a v e 

b e e n p e rsu a d e d to  a l lo w  th e C h ie f to  u se h is 

n a m e is a so u rc e o f  sa d n e ss to  m e th a t I  n e e d 

h a rd ly d w e ll o n to  y o u .

M o n th s la te r , h e w a s s t i l l  se e th in g . T o  th e m o st h ig h ly  

v e n e ra te d la w y e r in  N e w  Y o rk  h e w ro te :

[T ]h e le ss y o u sa y a b o u t h is le t te r to  S e n a to r

W h e e le r th e b e tte r , b e c a u se i t  is in d e fe n s ib le 

o n se v e ra l sc o re s : i t  w a s d is in g e n u o u s in  sa y­

in g th e re w a sn’ t t im e to c o n su lt o th e r c o l­

le a g u e s , a n d i t  g ro ss ly v io la te d th e se tt le d 

p ra c t ic e o f  th e C o u r t a g a in s t g iv in g  a d v iso ry
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o p in io n s . . . . ( I  ta lk e d p re tty p la in ly to

B ra n d e is a b o u t th is .)3 2

H u g h e s’  fa i lu re to c o n su lt a l l o f  h is c o l le a g u e s 

h a s a ro u se d a t le a s t a s m u c h o p p ro b r iu m a s h is a l­

le g e d a d v iso ry o p in io n . H u g h e s la te r c la im e d th a t 

sh o r t ly a f te r h is le t te r w a s re a d h e m e t w ith  h is B re th­

re n a n d v o ic e d th e h o p e th a t th e y a p p ro v e d o f  w h a t 

h e h a d d o n e . H e w ro te :

S e v e ra l Ju s tic e s a t o n c e sp o k e u p , sa y in g th a t 

th e y d id , a n d th e o th e rs se e m e d to  m e to  a c­

q u ie sc e . N o  Ju s tic e , e ith e r th e n o r la te r , e x­

p re sse d to  m e a c o n tra ry v ie w , n o r th ro u g h­

o u t th e p e r io d w h e n th e b i l l  w a s b e fo re th e 

S e n a te d id  I  h e a r th a t a n y o f  th e Ju s tic e s w e re 

in  a n y w a y d issa tis f ie d w ith  m y  a c tio n .

B u t in  a w id e ly d isc u sse d a r t ic le p u b l ish e d b y  WVUTSRQPONMLKJIHGFEDCBA
H arper’s in  th e sp r in g o f  1 9 3 8 , M a rq u is C h ild s d e­

c la re d :

P e rh a p s th e n e a re s t a p p ro a c h to a q u a rre l 

w ith in  th e C o u r t c a m e a s a re su lt o f  C h ie f 

Ju s tic e H u g h e s’  le t te r .. . . T h e fa c t is th a t c e r­

ta in  ju s t ic e s d id  no t a p p ro v e th e c o u rse o f  th e ir 

C h ie f .. . . In  th e in d ig n a tio n o f  th e m o m e n t a 

q u a rre l m ig h t w e ll h a v e b e e n e n g e n d e re d . I t  

w a s a v o id e d b y  th e fo rb e a ra n c e o f  th o se w h o 

fe l t th e C h ie f Ju s tic e’ s a c tio n h a d b e e n u n­

w a rra n te d .

I t  d id n o t ta k e lo n g fo r  W a sh in g to n to  d isc e rn th a t 

C h ild s’  in fo rm a n t w a s n o n e o th e r th a n S to n e .3 3

S to n e h im se lf , w h o f i rs t  le a rn e d o f  H u g h e s’  c o m­

p o s it io n w h e n h e re a d i t  in  a n e w sp a p e r , la te r sa id , 

w ith  re sp e c t to  th e C h ie f Ju s tic e’ s s ta te d o b je c t io n to  

d iv id in g  th e w o rk  o f  th e C o u r t: “ T h e fa c t is th a t I  d id  

n o t th e n , a n d d o n o t n o w , a p p ro v e o f  su c h a n e x tra - 

o f f ic ia l e x p re ss io n o n a c o n s ti tu t io n a l q u e s tio n b y  

th e C o u r t o r i ts m e m b e rs . Ju s tic e C a rd o z o , w ith  

w h o m  I  d isc u sse d th e m a tte r , w a s o f  th e sa m e v ie w .”  

In  a le t te r c a lc u la te d ly w rit te n to  e s ta b l ish a h is to r i­

c a l re c o rd , S to n e w e n t o n to  a sse r t:

T h e re w a s n o re a so n o f  w h ic h I  a m  a w a re w h y  

a l l  th e m e m b e rs o f  th e C o u r t sh o u ld n o t h a v e 

b e e n c o n su lte d in  c o n n e c tio n w ith  th e p re p a­

ra t io n o f  a d o c u m e n t w h ic h  p u rp o r te d to  s ta te 

“ th e v ie w s o f  th e Ju s tic e s .”  . . . A lth o u g h th e 

C o u r t w a s th e n in  re c e ss , a l l  i ts  m e m b e rs w e re 

in  th e c ity . T h e y c o u ld h a v e b e e n b ro u g h t to ­

g e th e r fo r  a c o n fe re n c e o n a n h o u r’s te le p h o n e 

n o tic e , o r le ss . T h ro u g h o u t th e re c e ss Ju s tic e s 

S u th e r la n d , C a rd o z o , a n d m y se lf w e re in  o u r 

h o m e s , w h ic h a re w ith in  f iv e  m in u te s’  w a lk  

o f  th e re s id e n c e o f  th e C h ie f Ju s tic e .3 4

T h e C h ie f Ju s tic e’ s b io g ra p h e r , in  a ra re la p se in to  

c r i t ic ism in  a g e n e ra l ly sy c o p h a n tic b o o k , w ro te , 

“ C o n s id e r in g th e d e l ic a c y o f  th e is su e , H u g h e s’  a c­

t io n  w ith  th e a p p ro v a l o f  o n ly  tw o o f  h is e ig h t c o l­

le a g u e s w a s c e r ta in ly a ta c t ic a l e rro r .”  S to n e’ s c o m­

b a tiv e b io g ra p h e r h a s re jo in e d : “ B u t w a s i t? I f  th e 

C h ie f Ju s tic e h a d c o n su lte d a l l h is c o l le a g u e s , th e y 

w o u ld h a v e b e e n d iv id e d . In  th a t c a se , th e re m ig h t 

h a v e b e e n n o le t te r , o r a t le a s t a v e ry d if fe re n t o n e .” 3 5

Y e t h o w e v e r q u e s tio n a b le so m e o f  H u g h e s’  p e r­

fo rm a n c e m a y h a v e b e e n , h is le t te r , a s T he N ew Y ork 

T im es re p o r te d , s tru c k “ w ith  a n a u th o r i ty a n d su d­

d e n n e ss w h ic h to o k a d m in is tra t io n fo rc e s b y  su rp r ise 

a n d se n t th e m sc u rry in g .”  W h e e le r la te r re m e m b e re d : 

“ T h e le t te r h a d a se n sa tio n a l e f fe c t. T h e n e w sre e ls 

p h o to g ra p h e d i t ,  n e w sp a p e r re p o r te rs c la m o re d fo r  

c o p ie s , a n d i t  w a s a l l I  c o u ld d o to k e e p i t  f ro m  

b e in g sn a tc h e d f ro m  m y  h a n d s w h e n th e se ss io n 

w a s re c e sse d .”  S e n a to r W h e e le r , re p o r te d th e 

W a sh in g to n c o rre sp o n d e n t o f  th e c o u n try’s fo re­

m o st R e p u b lic a n n e w sp a p e r , th e N e w  Y o rk  H era ld 

T ribune, h a d in  e sse n c e “ m a d e th e C h ie f Ju s tic e o f  

th e U n ite d S ta te s a n d h is tw o  se n io r c o l le a g u e s th e 

f i rs t w itn e sse s a g a in s t th e c o u r t p la n .” 3 6

H u g h e s’  in te rv e n tio n in e v ita b ly p u t b o th h is h ig h 

o f f ic e a n d h is p e rso n a a t th e se rv ic e o f  th e o p p o­

n e n ts , b u t n o le ss im p o r ta n t w a s h is a d ro it e n l is t­

m e n t o f  th e l ib e ra l ic o n , L o u is D . B ra n d e is . H u g h e s’  

le t te r se n t a s ig n a l to l ib e ra ls th a t th e ir h e ro , 

B ra n d e is , w a s a l ig n e d a g a in s t th e p ro p o sa l. Im m e­

d ia te ly a f te rw a rd , th e P ro te s ta n t re fo rm e r Jo h n 

H a y n e s H o lm e s , a v o c a l c r i t ic o f  th e le g is la t io n , 

w ro te R a b b i S te p h e n W ise , “ I t  h a s b e e n a m a tte r o f  

re a l g r ie f  to  m e th a t y o u a re n o t o n m y  s id e in  th is 

S u p re m e C o u r t c o n tro v e rsy , b u t I  a m f in d in g in f i ­

n ite c o m fo r t th is m o rn in g th a t B ra n d e is is o n m y  

s id e! ! ! ! ! ! ! ! ! ! ! ! ! ! ! ! ”  “ T h e p la c in g o f  H u g h e s a n d 

B ra n d e is in  th e fo re f ro n t o f  o p p o s it io n to th e 

P re s id e n t’ s p ro p o sa l,”  a  jo u rn a l is t sa id , “ w a s q u ic k ly  

re c o g n iz e d a s th e f i rs t te n -s tr ik e th e o p p o n e n ts o f  

th e p la n h a v e sc o re d .” 3 7

H u g h e s’ le t te r im p l ie d a n a l l ia n c e o f  tw o  

b ra n c h e s o f  g o v e rn m e n t a g a in s t th e th ird , w ith  th e 

S u p re m e C o u r t n o w  in  le a g u e w ith  th e o p p o s it io n 

in  C o n g re ss a g a in s t th e P re s id e n t. A s  th e D e m o c ra tic 

n a tio n a l c h a irm a n , Ja m e s A . F a r le y , la te r a c k n o w l­
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e d g e d , th e c o m m u n ic a tio n h a d a “ s ta g g e r in g”  im ­

p a c t. S u m m in g u p se n tim e n t in  W a sh in g to n a n d in  

th e n a tio n , th e p u b l ish e r F ra n k K n o x , w h o h a d b e e n 

th e R e p u b lic a n v ic e p re s id e n tia l c a n d id a te in  1 9 3 6 , 

w ro te a n o th e r p ro m in e n t G O P f ig u re , “ I  th in k  C h ie f 

Ju s t ic e H u g h e s’ s ta te m e n t to d a y is a so la r p le x u s 

b lo w  fo r  F D R .” 3 8

O n th e e v e n in g o f W h e e le r’ s te s t im o n y , 

R o o se v e lt su m m o n e d th e p re s t ig e o f  th e C o u r t to  

h is s id e o f  th e f ra y , b u t o n ly  a f te r a fa sh io n a n d n o t 

w ith o u t c o n s id e ra b le re s is ta n c e . K n o w in g b e tte r th a n 

to su p p o se th a t a n y o f  th e s it t in g Ju s tic e s w o u ld 

sp e a k o u t in  fa v o r o f  h is p la n , h e h a d so u g h t th e 

n e x t b e s t th in g— th e o n ly  l iv in g  fo rm e r Ju s tic e . Jo h n 

H e ss in C la rk e , se v e n ty -n in e , h a d b e e n a p p o in te d to  

th e C o u r t b y  W o o d ro w W ilso n in  1 9 1 6 to su c c e e d 

C h a r le s E v a n s H u g h e s , w h o w a s ru n n in g a g a in s t 

W ilso n fo r P re s id e n t, b u t C la rk e h a d re s ig n e d in  

1 9 2 2 , in  p a r t in  o rd e r to b e f re e to c a m p a ig n fo r  

W ilso n ’ s d re a m o f  a L e a g u e o f  N a tio n s , in  p a r t b e­

c a u se h e c o u ld n o t s to m a c h a n y lo n g e r b e in g o n th e

sa m e B e n c h w ith  M c R e y n o ld s . A n  a rd e n t a d m ire r 

o f  F D R ’ s , h e w a s to  w rite la te r th a t y e a r , “ I  a m c o r­

d ia l ly  in  fa v o r o f  a lm o s t e v e ry th in g th a t h e h a s d o n e .”  

H e a d d e d , “ I f  I h a d b e e n c o n su lte d , . . . I  sh o u ld 

h a v e m o d if ie d th e fo rm  o f  h is a tta c k o n th e S u p re m e 

C o u r t.”  B u t, h e w e n t o n , “ T h e re c a n b e n o d o u b t 

th a t f ro m  th e b e g in n in g o f  o u r g o v e rn m e n t to th is 

d a y th e C o u r t h a s b e e n v e ry fa r f ro m  th a t sa c ro­

sa n c t a tt i tu d e to w a rd p u b l ic , a n d p a r t ic u la r ly p a r ty , 

a f fa irs w h ic h so m e o f  th e P re s id e n t’ s c r i t ic s w o u ld 

h a v e u s b e l ie v e i t  h a s b e e n , a n d is .” 3 9

Y e t w h e n R o o se v e lt a sk e d h im  to  m a k e a p u b­

l ic  c o m m itm e n t to  th e p ro p o sa l, C la rk e d e m u rre d . 

I t  w o u ld n o t b e p ro p e r fo r  h im  to  re b u k e th e C o u r t 

fo r  i ts re c e n t d e c is io n s , “ h o w e v e r u n so u n d a n d u n­

w ise I  m ig h t th in k  th e m to b e ,”  h e w ire d th e P re s i­

d e n t. N o r c o u ld h e la u d th e a c h ie v e m e n ts o f  th e N e w  

D e a l, “ m u c h a s I sh o u ld l ik e  to d o so .”  H e m a in­

ta in e d , “ F o r m e to d o e ith e r o r b o th o f  th e se w o u ld 

o b v io u s ly g iv e su c h a p a r t isa n c h a ra c te r to  m y  ta lk  

a s to  d e s tro y i ts u se fu ln e ss .”  M o re o v e r , i t  w o u ld b e

R e tire d Ju s tic e Jo h n H e ss in 

C la rk e , a g e se v e n ty -n in e , 

d e l iv e re d a n u n in sp ire d ra d io 

a d d re ss o n M a rc h 2 2 d e fe n d in g 

th e c o n s ti tu t io n a l i ty o f  F D R ’ s 

C o u r t-e n la rg e m e n t p ro g ra m . 

H e h a d a g re e d to  m a k e i t  o n ly  

a f te r th e P re s id e n t p re ssu re d 

h im , a n d th e fo rm e r Ju s tic e 

fa i le d to  e n d o rse th e p la n .
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a w k w a rd fo r h im  to e m p h a s iz e th e n e c e ss ity fo r  

y o u n g e r ju d g e s m o re o p e n to  n e w id e a s , th o u g h in  

fa c t h e h a d lo n g b e l ie v e d th a t. R o o se v e lt , h o w e v e r , 

p e rs is te d , a n d , re lu c ta n tly , C la rk e a g re e d to  d e l iv e r 

a ra d io a d d re ss f ro m  K S F D  S a n D ie g o .4 0

C la rk e’ s ta lk , se n t o u t o v e r a n a tio n a l n e tw o rk o f  

se v e n ty -s ix s ta t io n s o n th e n ig h t o f  M a rc h 2 2 , d id  

l i t t le  to  a d v a n c e F D R ’s c a u se . C la rk e c o n f in e d h im ­

se lf to  sa y in g th a t th e P re s id e n t’ s p ro p o sa l w a s c o n­

s t i tu t io n a l, a c o n te n tio n th a t e v e n so m e o f  th e o p p o­

s it io n a c c e p te d . T o b e su re , R o o se v e lt e x p re sse d 

p le a su re , a s w e ll h e m ig h t, fo r  th e fo rm e r Ju s tic e’ s 

p e r fo rm a n c e le n t so m e o f  th e a u ra o f  th e C o u r t to  

th e a d m in is tra t io n . B u t a c o n te m p o ra ry n e w sp a p e r 

re p o r t te rm e d “ th e m u c h -h e ra ld e d sp e e c h”  a “ p ro­

n o u n c e d ‘ d u d ,’ ”  a n d a p o l i t ic a l sc ie n tis t c r i t ic a l o f  

th e C o u r t c h a ra c te r iz e d i t  a s “ a d re a ry re c ita l .”  E v e n 

a g e n e ra t io n a f te rw a rd , F e lix F ra n k fu r te r re m e m­

b e re d i t  a s “ n o t v e ry g o o d .”  I t  p a le d in  c o m p a r iso n 

to  w h a t th e C o u r t i tse lf  h a d in  s to re fo r  R o o se v e lt .4 1

E x a c tly o n e w e e k a f te r H u g h e s’  le t te r w a s re a d 

to th e S e n a te Ju d ic ia ry C o m m itte e , th e C h ie f Ju s­

t ic e a n d th e S u p re m e C o u r t s tru c k e v e n m o re e f fe c­

t iv e ly  a g a in s t F D R ’ s p ro p o sa l. In  a d e c is io n th a t a s­

to n ish e d th e c o u n try , th e C o u r t, in  a 5 -4 ru l in g in  

th e WVUTSRQPONMLKJIHGFEDCBAW est C oast H ote l v. P arr ish c a se , v a l id a te d a s ta te 

o f  W a sh in g to n m in im u m w a g e la w  fo r  w o m e n n o 

d if fe re n t in  p r in c ip le , a n d m o re lo o se ly d ra f te d , th a n 

th e N e w  Y o rk  s ta tu te i t  h a d fo u n d u n c o n s ti tu t io n a l 

o n ly  n in e m o n th s b e fo re . In  se v e ra l o th e r d e c is io n s 

o n th a t sa m e d a y , th e C o u r t to o k a n e x p a n s iv e v ie w  

o f  g o v e rn m e n ta l p o w e r .4 2 T h e c r i t ic a l d if fe re n c e o n 

th e m in im u m w a g e ru l in g s w a s th e sw itc h o f  o n e 

Ju s tic e , R o b e r ts , w h o a b a n d o n e d h is a l l ie s o f  1 9 3 5 

a n d 1 9 3 6 , th e F o u r H o rse m e n . A lm o s t e v e ry o n e a s­

su m e d th a t th e c h a n g e re f le c te d th e p re ssu re o f  th e 

C o u r t-p a c k in g c o n tro v e rsy . “ W e a re to ld th a t th e 

S u p re m e C o u r t’ s a b o u t- fa c e w a s n o t d u e to  o u ts id e 

c la m o r,”  sc o f fe d a w r i te r in  th e N ew Y orker. “ I t  se e m s 

th a t th e n e w b u i ld in g h a s a so u n d p ro o f ro o m , to  

w h ic h Ju s tic e s m a y re t ire to c h a n g e th e ir 

m in d s .” 4 3 O n ly su b se q u e n tly d id i t  b e c o m e a c­

c e p te d th a t th o u g h th e p r in c ip a l d e c is io n fo l lo w e d 

th e P re s id e n t’ s m e ssa g e , th e v o te o n th e c a se h a d 

b e e n ta k e n e a r l ie r .4 4

I f ,  h o w e v e r , th e P arr ish ru l in g  w a s in  n o w a y a 

re sp o n se to  F D R ’s m e ssa g e , so m e th in g n o t e v id e n t 

to  m o st p e o p le in  1 9 3 7 , o b se rv e rs d isc e rn e d th e f in e  

h a n d o f  C h a r le s E v a n s H u g h e s in  th e t im in g  a n d th e 

g ro u p in g o f  th e d e c is io n s o f  M a rc h 2 9 . T w o d a y s 

la te r , th e n a tio n a l ly sy n d ic a te d c o lu m n is t P a u l 

M a llo n  w ro te :

T h o se w h o k n o w  th e ir c e r t io ra r ie s w il l  te l l 

y o u C h ie f Ju s tic e H u g h e s h a s d o n e a s n e a t a 

jo b  o f  re b u tt in g P re s id e n t R o o se v e lt a s e v e r 

w a s p e r fo rm e d b y  a ju d g e o n a n e x e c u tiv e .

T h e f lo c k  o f S u p re m e C o u r t ru l in g s 

w h ic h c a m e o v e r th e b e n c h a l l  a t o n c e M o n ­

d a y c o u ld h a v e b e e n jo in e d to g e th e r b y  n a tu­

ra l c irc u m s ta n c e s , b u t n o le g a l a u th o r i ty b e­

l ie v e s th e y w e re . T h e re m a rk a b le e x e c u tiv e 

ta le n ts o f  M r. H u g h e s a re se e n b y a l l to b e 

b e h in d th e c o m p re h e n s iv e g ro u p in g .. . . T h e 

p la in p u rp o r t w a s to  p o in t th e w a y in  w h ic h 

N e w  D e a lin g c o u ld b e d o n e fo r  th e fa rm e r 

a n d th e la b o re r w ith o u t p a c k in g th e C o u r t o r 

a m e n d in g th e C o n s ti tu t io n .

O n e d e c is io n sh o w e d la b o r th a t th e C o u r t w o u ld 

sa n c tio n fo rc in g e x c lu s iv e c o l le c t iv e b a rg a in in g o n 

a ra i l ro a d , w h i le a n o th e r to ld  fa rm e rs th a t m o rtg a g e 

le g is la t io n w a s v a l id . In  a d d it io n , la b o r c o u ld re jo ic e 

in  th e W a sh in g to n m in im u m  w a g e ru l in g  a n d fa rm ­

e rs in  a d e c is io n le g it im a tin g th e f ix in g  o f  m ilk  

p r ic e s . “ In  a s in g le d a y ,”  h e w ro te , “ th e C o u r t se e m e d 

to  c o v e r th e ra n g e o f  N e w  D e a l a m b it io n s .” 4 5

T w o w e e k s la te r , th e C o u r t h a n d e d d o w n i ts d e­

c is io n s o n th e W a g n e r A c t. D e sp ite R o b e r ts’  so - 

c a l le d so m e rsa u lt , a lm o s t n o o n e th o u g h t th a t th e 

g o v e rn m e n t w o u ld w in  in  a l l f iv e  c a se s , c e r ta in ly 

n o t th e o n e in v o lv in g  a sm a ll V irg in ia  c lo th in g f i rm .  

B u t o f fe r in g a g e n e ro u s v ie w  o f  th e c o m m e rc e 

p o w e r , th e C o u r t, a g a in w ith  R o b e r ts jo in in g  in  a 5 -  

4  m a jo r i ty , u p h e ld fe d e ra l p o w e r o v e r la b o r re la t io n s 

in  e v e ry o n e o f  th e ru l in g s .4 6 “ T h e n e w in te rp re ta­

t io n o f  in te rs ta te c o m m e rc e c o m p le te ly a s to u n d e d 

th e le g a l b ra n c h o f  th e N e w  O rd e r ,”  M a llo n  w ro te . 

T o m m y C o rc o ra n “ h a d b e e n te l l in g f r ie n d s a l l h e 

h o p e d fo r  w a s tw o  ju s t ic e s .”  H e d id  n o t im a g in e h e 

c o u ld g e t f iv e  to v a l id a te th e W a g n e r A c t. T h a t 

e v e n in g , H o m e r C u m m in g s b e g a n th e d a i ly  e n try in  

h is d ia ry , “ T o d a y a n a m a z in g th in g h a p p e n e d .” 4 7

O n c e a g a in , o b se rv e rs sa w th e h id d e n h a n d o f  

C h a r le s E v a n s H u g h e s a n d h a d n o d o u b t th a t th e 

C o u r t, in  o rd e r to p re se rv e i tse lf a s a n in s t i tu t io n , 

h a d y ie ld e d to  th e P re s id e n t. M a llo n  re p o r te d , “ I f  y o u 

a sk th e a v e ra g e w e ll in fo rm e d a u th o r i ty o n th e S u­

p re m e C o u r t th e ‘ w h y ’  o f  i ts d e c is io n in  th e W a g n e r 

la b o r c a se s , y o u w il l  b e in fo rm e d : ‘ C h ie f Ju s tic e 

H u g h e s w a n te d to  sa v e th e c o u r t.’ ”  O n th e d a y fo l ­

lo w in g th e ru l in g s , th e h is to r ia n C h a r le s B e a rd w ro te 

I rv in g  B ra n t: “ F .D . su re d id  sc a re th e o ld  b o y s ,”  a n d 

th e P h ila d e lp h ia R ecord d e c la re d , “ In  b o th th e m in i­

m u m w a g e a n d W a g n e r A c t d e c is io n s , ‘ th e C o n s ti­
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tu t io n ’  sh if te d c o lo r l ik e  a p ie c e o f  l i tm u s p a p e r w h e n 

M r.  Ju s tic e R o b e r ts sh if te d o v e rn ig h t f ro m  c o n s ti tu­

t io n a l a c id to  c o n s ti tu t io n a l a lk a l i .”  T h e WVUTSRQPONMLKJIHGFEDCBAR ecord c o n­

c lu d e d :

L lo y d  G e o rg e p u t o v e r th e B r it ish  N e w  D e a l 

o f  1 9 0 9 b y  th re a te n in g to  p a c k th e H o u se o f  

L o rd s .

M r. R o o se v e lt h a s w o n a n o th e r m a jo r 

b a tt le fo r o u r o w n N e w D e a l b y a s im ila r 

th re a t a g a in s t o u r o w n H o u se o f  L o rd s—  th e 

S u p re m e C o u r t.4 8

F e lix  F ra n k fu r te r , w h o m a n y y e a rs la te r w o u ld 

te l l a n in te rv ie w e r th a t R o b e r ts h a d b e e n “ o u tra­

g e o u s ly m is re p re se n te d b y  th e sc r ib b le rs a n d th e 

d o n s”  a n d w o u ld p u b l ish a m isc h ie v o u s a r t ic le d e­

n y in g R o b e r ts h a d sw itc h e d in  th e m in im u m w a g e 

c a se s th a t w o u ld le a d a g e n e ra t io n o f  h is to r ia n s 

a s tra y , h e ld a v e ry d if fe re n t v ie w  a t th e t im e . T w o  

d a y s a f te r th e P arr ish d e c is io n w a s h a n d e d d o w n , 

F ra n k fu r te r w ro te B ra n d e is f ro m  H a rv a rd L a w  

S c h o o l th a t th o u g h h e w a s , o f  c o u rse , g ra t i f ie d 

th a t th e C o u r t h a d , a f te r m o re th a n tw o d e c a d e s , 

f in a l ly  se e n th e l ig h t, “ th e m a n n e r a n d c irc u m­

s ta n c e s o f  th e o v e r- ru l in g m a k e la s t M o n d a y o n e 

o f  th e fe w , re a l b la c k d a y s in  m y l i fe . S o m e th in g 

p re c io u s— a d e e p o ld d e v o tio n— d ie d w ith in  m e 

to a c o n s id e ra b le e x te n t, n a m e ly , m y c o n f id e n c e 

in  th e in te g r i ty o f  th e C o u r t’ s p ro c e ss .”  S e v e ra l o f  

th e Ju s tic e s , in c lu d in g H u g h e s , w e re to  b la m e fo r  

th is “ te r r ib le p e r fo rm a n c e ,”  b u t “ a b o v e a l l”  R o b­

e r ts , w h o w a s g u i l ty  o f  “ a sh a m e le ss , p o l i t ic a l 

re sp o n se to th e p re se n t ro w . I f  h e h a d a d e c e n t, 

d isc lo sa b le c h a n g e o f  m in d i t  w o u ld h a v e b e e n 

o rd in a ry m a n lin e ss to h a v e a v o w e d i t  in  a b r ie f 

m e m o ra n d u m .”  F ra n k fu r te r e x p o s tu la te d :

I  a m  a te a c h e r o f  th e y o u n g , a n d I  k n o w  w h a t 

th e y th in k , th e c y n ic ism th a t th is b re e d s in  

th e m a n d in  m il l io n s th ro u g h o u t th e la n d . C e r­

ta in ly  I  c a n n o t g a in sa y th e ir in te rp re ta t io n . L e t 

H u g h e s o r R o b e r ts c o m e u p h e re a n d d e fe n d 

th e ir p e r fo rm a n c e w h e n th e c a se w il l  c o m e 

u n d e r sc ru t in y , a s so o n i t  w il l ,  b e fo re m y  F e d .

J r . se m in a r .4 9

T h e N L R B  d e c is io n s re in fo rc e d F ra n k fu r te r’ s 

b e l ie f th a t th e C o u r t w a s e x e c u tin g a f l ip - f lo p .  In  la te 

A p r i l ,  h e c o m m e n te d : “ I  h a v e n o id e a a b o u t th e o u t­

c o m e o f  th e C o u r t b i l l ,  b u t w h a te v e r th e o u tc o m e 

th e P re s id e n t w il l  w in  b e c a u se h e h a s a lre a d y w o n . 

A fte r  a l l , h e g o t th e W a g n e r A c t su s ta in e d to  a n e x­

t re m ity th a t n o o n e in  h is w ild e s t fa n c y th o u g h t p o s­

s ib le s ix m o n th s a g o .”  S o m e t im e la te r , h e w ro te a 

B r i t ish  f r ie n d w ith  re g a rd to  th e “ so m e rsa u lts”  o f  th e 

sp r in g : “ T h e y m a k e i t  v e ry d if f ic u lt  fo r  a n y o n e to  

su g g e s t th a t la w y e rs w ith o u t re so r t to  u n sc ru p u lo u s 

c a u s is try c a n re c o n c i le th e d e c is io n s o f  th e C o u r t in  

1 9 3 6 w ith  th o se in  1 9 3 7 .” 5 0

T h e ru l in g s in  M a y  v a l id a t in g th e S o c ia l S e c u­

r i ty  A c t  re in fo rc e d th e im p re ss io n s b o th o f  th e C o u r t’s 

m o tiv a t io n s a n d o f  th e n a tu re o f  i ts a c tio n s . I rv in g  

B ra n t p o in te d o u t o n e a sp e c t o f  th e S o c ia l S e c u­

r i ty  d e c is io n s th a t so m e o th e r c o m m e n ta to rs o v e r­

lo o k e d . In  h is o p in io n , C a rd o z o d isc lo se d th a t h e 

a n d th re e o th e r Ju s tic e s— B ra n d e is , R o b e r ts , a n d 

S to n e— h a d v o te d to  th ro w  o u t th e a p p e a ls b e c a u se 

th e l i t ig a n ts h a d n o s ta n d in g . H u g h e s h a d jo in e d 

th e F o u r H o rse m e n to  b r in g th e m a tte r u p . B ra n t 

o b se rv e d :

T h e ir p u rp o se w a s p la in e n o u g h . T h e y w a n te d 

to u se th e d e c is io n s a s a n a rg u m e n t a g a in s t 

P re s id e n t R o o se v e lt’ s c o u r t re o rg a n iz a t io n 

p la n . E v e n th e e x tre m e re a c t io n a r ie s p re fe r re d 

a d e c is io n u n fa v o ra b le to  th e m se lv e s , ra th e r 

th a n n o d e c is io n . T h e fa c t th a t C h ie f Ju s tic e 

H u g h e s s to o d w ith  th e m su g g e s ts th a t h e w a s 

e q u a l ly p o l i t ic a l ly  m in d e d .

In  a n e d ito r ia l e n ti t le d “ R e v o lu t io n a ry D e c is io n ,”  a 

M a in e n e w sp a p e r n o te d th a t, in  fo u r re sp e c ts , th e 

S o c ia l S e c u r i ty ru l in g s w e re ra d ic a l d e p a r tu re s f ro m  

th e p a s t. T h e y o f fe re d a l ib e ra l in te rp re ta t io n o f  th e 

G e n e ra l W e lfa re C la u se , l im ite d th e D u e P ro c e ss 

C la u se a s a d e te r re n t, a n d g re a tly e n la rg e d th e sc o p e 

o f  th e ta x in g p o w e r a t a t im e w h e n th e c o m m e rc e 

p o w e r h a d a lso b e e n e x p a n d e d . “ M o st im p o r ta n t o f  

a l l p e rh a p s ,”  i t  sa id , “ th e S u p re m e C o u r t i tse lf h a s 

su rre n d e re d a su rp r is in g p o r t io n o f  i ts o w n p o w e r .” 5 1

M a n y o f  F D R ’ s m o st d e te rm in e d o p p o n e n ts 

a g re e d a n d w e re h e a r ts ic k . O n th e d a y a f te r th e A p r i l  

1 2 ru l in g s , o n e c o n se rv a tiv e , C a r l T . K e lle r , w ro te 

a n o th e r :

M y  in te re s t in  th e S u p re m e C o u r t h a s su n k 

to a b so lu te z e ro . O n e o r b o th o f  th o se o ld  

d u d s , R o b e r ts a n d H u g h e s , w a s b lu f fe d o r 

b u l l ie d in to th a t r id ic u lo u s d e c is io n o f  y e s­

te rd a y . I  d o n’ t  g iv e a n ic k e l n o w  w h e th e r th e y 

in c re a se th e S u p re m e C o u r t to 1 5 o r 5 0 0 . I t  

h a s m y  su p re m e c o n te m p t, e x c e p t, o f  c o u rse , 

th e fo u r c o u ra g e o u s fe l lo w s w h o s t i l l  h a v e a n 

id e a th a t th is is a fe d e ra te d g o v e rn m e n t.
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H e a d d e d w ith  a n a n ti-S e m it ic s lu r a t B ra n d e is a n d 

C a rd o z o th a t w a s a l l to o c o m m o n : “ I  d o n’ t b la m e 

th e tw o  O rie n ta ls e x c e ss iv e ly b e c a u se th e y n a tu ra l ly 

h a v e n’ t a n y t ra d it io n a l fe e l in g fo r  th is fo rm  o f  g o v­

e rn m e n t a n y w a y .”  T o  a n o th e r c o rre sp o n d e n t h e c o n­

f id e d th a t h e h a d g iv e n m o n e y to  th e s tru g g le a g a in s t 

R o o se v e lt’ s p la n , w h ic h h e n o w re g re tte d “ a f te r 

y e s te rd a y’ s e x h ib it io n o f  c o w a rd ic e a n d sc u tt le o n 

th e p a r t o f  th e S u p re m e C o u r t.”  In  th e sa m e sp ir i t , a 

G e o rg ia a tto rn e y sa id d isg u s te d ly , “ I  jo in  th e p la in­

t iv e la m e n t o f  M r. Ju s tic e M c R e y n o ld s in  th e g o ld 

c o n tra c t c a se s , ‘ T h e c o n s ti tu t io n is g o n e !” ’ 5 2

Y e t i f  F D R ’ s c r i t ic s d e p lo re d w h a t th e y re g a rd e d 

a s H u g h e s’  c a p itu la t io n , th e y h a d to a d m it th a t th e 

th re e d e c is io n d a y s u n d e rc u t m u c h o f  R o o se v e lt’ s 

ju s t i f ic a t io n fo r  th e C o u r t-p a c k in g b i l l .  H is M a je s ty’s 

a m b a ssa d o r a t W a sh in g to n , R o n a ld L in d sa y , re p o r te d 

to  F o re ig n S e c re ta ry A n th o n y E d e n :

T h e P re s id e n t’ s su p p o r te rs h a v e b e e n sa y in g 

fo r  w e e k s p a s t, “ Ju s t w a it u n ti l th e C o u r t h a s

a lso o u tla w e d th e W a g n e r A c t, a n d th e n se e 

i f  w e a re n o t r ig h t in  c la im in g th a t th e 

p re se n t p e rso n n e l o f  th e C o u r t is a h in ­

d ra n c e to a l l in d u s tr ia l a n d la b o u r le g is la­

t io n .”  N o w , o w in g to M r. Ju s tic e R o b e r ts’  

a p p a re n t c o n v e rs io n. . . , i t  a p p e a rs th a t C o n­

g re ss c a n . . . p u t th ro u g h a g re a t d e a l o f  a d­

v a n c e d so c ia l le g is la t io n .

T h e v e n e ra b le V irg in ia  S e n a to r , C a rte r G la ss , w ro te 

h is c o l le a g u e H a rry B y rd , “ A fte r  y e s te rd a y’ s 4 -5 d e­

c is io n o n th e W a g n e r L a b o r B o a rd A c t, I  w o n d e r i f  

th e P re s id e n t th in k s B ra n d e is , 8 0 , a n d H u g h e s , 7 5 , 

s t i l l  n e e d w e t n u rse s !” 5 3

R o o se v e lt a n d h is fo l lo w e rs , th o u g h , c o n c lu d e d 

th a t th e y c o u ld n o t re ly  o n R o b e r ts’  “ c o n v e rs io n”  a n d 

h e n c e re so lv e d th a t th e f ig h t  m u st g o o n . T h e T e n­

n e sse e e d ito r a n d h is to r ia n G e o rg e F o r t M ilto n  

to ld  H o m e r C u m m in g s , “ I t  w o u ld b e q u ite a n u n­

sa fe th in g to d e p e n d o n th e c o n tin u a n c e o f  th e 

p re se n t R o b e r t ia n a tta c h m e n t a s a n a n c h o r .. . . L o g i­

S e n a to r R o b e r t W a g n e r o f  N e w  Y o rk  

w a s p h o to g ra p h e d in  a ju b i la n t 

m o o d o n A p r i l  1 2 a f te r th e C o u r t 

d e c la re d h is la b o r re la t io n s a c t 

c o n s ti tu t io n a l in  f iv e  se p a ra te 

a p p l ic a t io n s o f  th e a c t. T h e ru l in g  

to o k m o st o b se rv e rs b y  su rp r ise , a n d 

w a s se e n a s a c a lc u la te d e f fo r t b y  

C h ie f Ju s tic e C h a r le s E v a n s H u g h e s 

to  y ie ld  to  th e P re s id e n t a n d sa v e th e 

C o u r t.
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c a l ly , R o b e r ts’  sh if t d e m o n s tra te s so c le a r ly th e c o r­

re c tn e ss o f  th e A d m in is tra t io n’ s p o s it io n th a t th e C o n­

s t i tu t io n is a l l r ig h t; a l l th a t w a s w ro n g w a s a n 

u n c o n te m p o ra r i ly -m in d e d m a jo r i ty o f  th e C o u r t.”  

S im ila r ly , S e n a to r T h e o d o re G re e n o f  R h o d e Is la n d 

d e c la re d : “ A g a in w e le a rn th a t th e C o n s ti tu t io n is 

w h a t M r .  Ju s tic e R o b e r ts sa y s i t  is . S o w h a t w e n e e d 

is n o t a m e n d m e n ts to  th e C o n s ti tu t io n , b u t a su f­

f ic ie n t n u m b e r o f  ju d g e s to c o n s tru e i t  b ro a d ly , 

le s t o n e m a n’ s m is ta k e n o p in io n m a y d e c id e th e 

fa te o f  a n a tio n .”  S ti l l  a n o th e r o f  F D R ’ s su p p o r t­

e rs re a so n e d , “ I f  e n l ig h te n m e n t is su c h a g o o d 

th in g , w h y  n o t h a v e m o re o f  i t?”  I t  w o u ld re q u ire 

s t i l l  a n o th e r in i t ia t iv e f ro m  th e C o u r t to fo re s ta l l 

F D R ’ s p la n .5 4

F ro m  th e b e g in n in g o f  th e C o u r t f ig h t, o p p o n e n ts 

re c k o n e d th a t th e b e s t w a y to  d e fe a t th e b i l l  w o u ld 

b e fo r  o n e o r m o re o f  th e Ju s tic e s to  re s ig n , th e re b y 

c o n c e d in g to  F D R  b u t p re v e n tin g h is d ra s t ic re m e d y 

f ro m  b e in g in c o rp o ra te d in  th e s ta tu te b o o k s . O n th e 

v e ry d a y o f  th e P re s id e n t’ s m e ssa g e , a ru m o r sw e p t 

W a sh in g to n th a t th e S u p re m e C o u r t w o u ld re s ig n WVUTSRQPONMLKJIHGFEDCBAen 

m asse. I f  th a t h a p p e n e d , R o o se v e lt , i t  w a s sa id , w o u ld 

a sk S to n e a n d C a rd o z o to a c c e p t re a p p o in tm e n t. 

C h ie f Ju s t ic e H u g h e s , i t  w a s n o te d , w o u ld b e c o m e 

se v e n ty - f iv e in  A p r i l ,  a n d s in c e h e w a s o n re c o rd a s 

d isa p p ro v in g o f  o v e ra g e d ju d g e s , N e w  D e a le rs re c k­

o n e d th a t, to  b e fa i th fu l to  h is v ie w s , h e w o u ld h a v e 

n o c h o ic e sa v e to s te p d o w n . O n th e fo l lo w in g  a f­

te rn o o n , th e Ju s tic e s c o n fe r re d a t le n g th , a n d , th e 

U n ite d P re ss re p o r te d , e n g a g e d in  a p o in te d d isc u s­

s io n o f  th e re s ig n a tio n m a tte r .5 5

H e rb e r t H o o v e r , in s is te n t o n p la y in g a c o n sp ic u­

o u s ro le in  th e f ig h t a g a in s t th e p la n , to  th e d ism a y 

o f  S e n a te R e p u b lic a n s w h o re c o g n iz e d th a t H o o v e r 

w a s a n a th e m a a n d th a t th e ir b e s t h o p e la y  in  a n o n­

p a r t isa n e f fo r t, in s tru c te d h is a g e n t in  W a sh in g to n to  

c a rry o u t a b iz a rre p lo t. H e w a n te d Ju s tic e B ra n d e is 

to  su b m it h is re s ig n a tio n b e fo re th e e n d o f  F e b ru a ry 

a n d th e n d e l iv e r a ra d io a d d re ss d e n o u n c in g C o u r t­

p a c k in g . T o im p le m e n t th a t n o t io n , h is a g e n t c a l le d 

o n Ju s tic e M c R e y n o ld s . I t  is h a rd to  im a g in e a m o re 

in a p p ro p r ia te c h o ic e , fo r  M c R e y n o ld s w a s a v ic io u s 

a n ti-S e m ite w h o lo a th e d th e p re se n c e o f  B ra n d e is 

o n th e B e n c h . M c R e y n o ld s re sp o n d e d th a t h e u n­

d e rs to o d th a t B ra n d e is s tro n g ly o p p o se d th e p la n , b u t, 

H o o v e r w a s in fo rm e d , “ h is re la t io n s w ith  B ra n d e is 

a re n o t su c h a s to w a rra n t h im  in  e v e n in t im a tin g 

th a t h e sh o u ld re t ire a n d m a k e th e ra d io a d d re ss y o u 

d e s ire .”  M c R e y n o ld s a d v ise d th e a g e n t in s te a d to  

sp e a k to  th e C h ie f Ju s tic e .

H o o v e r’s a g e n t th e n w e n t to se e H u g h e s , w h o

w o u ld n o t fa l l  in  w ith  th e sc h e m e , e sp e c ia l ly s in c e , 

th e a g e n t re p o r te d , B ra n d e is w a s “ in  b e tte r h e a lth 

n o w  th a n w h e n M r. H u g h e s a ssu m e d a se a t o n th e 

B e n c h , w h ic h is th e c a se w ith  e v e ry m e m b e r n o w 

se rv in g .”  T h e fo rm e r P re s id e n t w a s to ld :

T h e C h ie f Ju s tic e sa id th e re h a d b e e n o c c a­

s io n s in  th e p a s t w h e n th e C o u r t, f in d in g o n e 

o f  th e ju r is ts in f i rm  o r fa i l in g , h a d su g g e s te d 

h is re t ire m e n t, b u t th is c o n d it io n d o e s n o t n o w  

e x is t. A s y o u u n d o u b te d ly re a l iz e d th e m a t­

te r w a s o n e o f  e x tre m e d e l ic a c y , a n d h e w a s 

u n w il l in g  to  a p p ro a c h M r .  B ra n d e is c o n c e rn­

in g  i t . H e in t im a te d th a t sh o u ld th e la t te r in i ­

t ia te a d isc u ss io n o f  h is p e rso n a l p la n s i t  m ig h t 

b e p o ss ib le to  c o n s id e r th e c o u rse to  b e fo l ­

lo w e d . H e p o in te d o u t, h o w e v e r , a s i l lu s tra t­

in g  th e d e l ic a c y o f  th e m a tte r th a t i t  w a s l ik e  

ta lk in g w ith  a m a n re g a rd in g th e w o m a n h e 

p ro p o se d to  m a rry .5 6

T h e n o tio n th a t th e C o u r t f ig h t  c o u ld b e b ro u g h t 

to  a n e n d b y  a w e l l- t im e d re s ig n a tio n w o u ld n o t d ie , 

h o w e v e r , a n d c u r io u s ly th e a g ita t io n c a m e p r im a r i ly  

n o t f ro m  c r i t ic s o f  th e C o u r t b u t f ro m  i ts d e fe n d e rs . 

B y  M a rc h 1 , th e c h a irm e n o f  th e H o u se a n d S e n a te 

Ju d ic ia ry C o m m itte e s , b o th c o v e r t o p p o n e n ts o f  

F D R ’s p ro p o sa l, h a d p u t th ro u g h a b i l l  to  sa fe g u a rd 

th e p e n s io n s o f  S u p re m e C o u r t Ju s tic e s w h o c h o se 

to  re t ire . F ro m  o n e p o in t o f  v ie w  th is w a s le g is la t io n 

th a t h a d th e b e s t in te re s ts o f  th e C o u r t a t h e a r t, b u t 

f ro m  a n o th e r s ta n d p o in t th e a g e d Ju s t ic e s w e re b e­

in g to ld th a t i f  th e y d id n o t ju m p , th e y w o u ld b e 

p u sh e d .

F o r a n u m b e r o f  w e e k s , a s th e te n s io n b u i l t , n o 

Ju s tic e to o k a d v a n ta g e o f  th e la w , b u t e a r ly o n th e 

m o rn in g o f  M a y  1 8 o n e o f  th e F o u r H o rse m e n , W il l is  

V a n D e v a n te r , d isp a tc h e d a m e sse n g e r to  th e W h ite 

H o u se w ith  a le t te r a n n o u n c in g h is im m in e n t re t ire­

m e n t. H e se n t i t  so m e n in e ty m in u te s b e fo re th e S e n­

a te Ju d ic ia ry C o m m itte e w a s sc h e d u le d to  v o te o n 

th e C o u r t b i l l ,  a ro l l  c a l l th a t w o u ld g o a g a in s t th e 

P re s id e n t. F e w th o u g h t th a t th e ju x ta p o s it io n w a s 

c o in c id e n ta l. In  h is n a tio n a l ly sy n d ic a te d c o lu m n , 

R a y m o n d C la p p e r w ro te : “ I f  V a n D e v a n te r d id n ’ t  

t im e h is a n n o u n c e m e n t to  p u t R o o se v e lt in  a h o le , 

th e n h e d o e sn’ t  re a d h is n e w sp a p e rs . H e d id n ’ t  e v e n 

g iv e R o o se v e lt a c h a n c e to  m a k e th e a n n o u n c e m e n t, 

a s c o u r te sy w o u ld su g g e s t.”  In  l ik e  m a n n e r , th e v e t­

e ra n W h ite H o u se c o r re sp o n d e n t A rth u r K ro c k  c o m­

m e n te d : “ T h a t t im in g  m a y h a v e b e e n a c c id e n ta l. B u t 

th is is a p o l i t ic a l c o m m u n ity ; Ju s tic e V a n D e v a n te r
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w a s lo n g in  p o l i t ic s , a n d h e is b e in g g iv e n c re d it fo r  

e x c e l le n t s tra te g y .” 5 7

A d m in is tra t io n p a r t isa n s re g a rd e d V a n D e v a n te r’ s 

a c tio n a s y e t m o re e v id e n c e th a t th e ju d ic ia ry w a s 

u p to i ts e a rs in  p o l i t ic s a n d lo o k e d fo r w h o m to  

b la m e . “ I t  h a rd ly se e m s p o ss ib le th a t th is is a m e re 

c o in c id e n c e ,”  s ta te d a F a rm e r-L a b o r C o n g re ssm a n 

f ro m  M in n e so ta . “ In  m y o p in io n , i t  is ju s t a n o th e r 

a tte m p t o n th e p a r t o f  th e C o u r t to sa v e to i tse lf i ts 

le a se o n th e g re a t p o w e r i t  n o w  e x e rc ise s to in v a l i­

d a te c o n g re ss io n a l le g is la t io n .”  S o m e sp e c u la te d th a t 

th e t im in g  o f  th e re t ire m e n t o f  th e a g e d Ju s tic e w a s 

th e w o rk  o f  a m e m b e r o f  th e Ju d ic ia ry C o m m itte e , 

S e n a to r W ill ia m  B o ra h o f  Id a h o , w h o l iv e d in  th e 

sa m e a p a r tm e n t h o u se o n C o n n e c tic u t A v e n u e . B o ra h 

a n d V a n D e v a n te r h a d b e e n p o w e r fu l f ig u re s in  a d ja­

c e n t m o u n ta in s ta te s s in c e b e fo re th e tu rn o f  th e c e n­

tu ry , a n d WVUTSRQPONMLKJIHGFEDCBAT im e re p o r te d , “ W h e n th e y m e e t in  th e e l­

e v a to r , th e y sa y ‘ H e llo B il l ’ a n d “ H e llo W ill is . ’ ”  

B o ra h in s is te d th a t h e h a d “ m a d e n o e f fo r t to  p e r­

su a d e a n y o n e to  g e t o f f  th e S u p re m e b e n c h . I  th in k  I  

h a v e a fa ir  a m o u n t o f  n e rv e , b u t I  w o u ld n o t u n d e r­

ta k e su c h a jo b a s th a t.”  B o ra h’ s re sp o n se s l id p a s t 

th e m a in c o n te n tio n , w h ic h  w a s n o t th a t h e h a d fo rc e d 

h is n e ig h b o r o f f  th e C o u r t b u t ra th e r th a t, k n o w in g 

o f  V a n D e v a n te r’s d e s ire to le a v e , h e h a d c o n n iv e d 

w ith  th e Ju s tic e o n th e a p p ro p r ia te m o m e n t fo r  h im  

to  d o so .5 8

M o st W a sh in g to n o b se rv e rs , th o u g h , ta rg e te d n o t 

B o ra h b u t th e C h ie f Ju s tic e a s th e a rc h ite c t o f  V a n 

D e v a n te r’ s sc h e m e . “ T h a t is a b e a u ti fu l l i t t le  c o n tro­

v e rsy b e tw e e n th e P re s id e n t a n d th e C .J .,”  th e e d ito r 

o f  th e B o s to n H era ld w ro te W ill ia m  A lle n  W h ite . 

“ D o n ’ t y o u su p p o se th a t C h a r le s th e B a p tis t p e r­

su a d e d V a n D e v a n te r to  w ith d ra w ? A re n ’ t  th e h o n­

o rs w ith  th e C h ie f Ju s tic e to d a te , ra th e r th a n w ith  

th e P re s id e n t?”  B o th f r ie n d s a n d fo e s e x p re sse d a d­

m ira t io n fo r  H u g h e s’  a g i l i ty . S e c re ta ry o f  th e In te­

r io r , H a ro ld Ic k e s , w h o n o te d in  h is d ia ry th a t T o m m y 

C o rc o ra n h a d to ld  h im  th a t th e re t ire m e n t “ h a d b e e n 

e n g in e e re d b y C h ie f Ju s tic e H u g h e s , S e n a to r 

W h e e le r , a n d V a n D e v a n te r , w ith  Ju s tic e B ra n d e is 

h e lp in g ,”  c o n c e d e d i t  w a s “ a  c le v e r m o v e ,”  a n d th e 

B r it ish  a m b a ssa d o r w ro te A n th o n y E d e n th a t th o u g h 

th e t im in g  o f  th e tw o  d e v e lo p m e n ts m ig h t h a v e b e e n 

c o in c id e n ta l, “ I  ra th e r p re fe r m y se lf to  se e h e re th e 

sh a d o w o f  a v e ry m a je s tic f ig u re m o v in g b e h in d th e 

sc e n e s ; a n d in d e e d th e c o u n try is fo r tu n a te in  h a v­

in g a t th is m o m e n t a s i ts C h ie f Ju s tic e a m a n w h o 

a d d s p ro fo u n d p o l i t ic a l w isd o m to  h is e m in e n t le g a l 

a tta in m e n ts .” 5 9

I t  w o u ld t ie  u p th is ta le in  a n e a t k n o t i f  o n e c o u ld

sa y th a t a s a re su lt o f  th is se r ie s o f  d e v e lo p m e n ts , th e 

n in e Ju s tic e s d o o m e d F D R ’ s C o u r t-p a c k in g p la n . B u t 

T ru th is ra re ly so t id y  a n d n e v e r p u ts i tse lf a t th e 

c o n v e n ie n c e o f  h is to r ia n s . In  a ta lk  sp o n so re d b y  th e 

S u p re m e C o u r t H is to r ic a l S o c ie ty se v e ra l y e a rs a g o , 

I  p o in te d o u t th a t, e v e n a f te r a l l th is h a d h a p p e n e d , 

R o o se v e lt p e rs is te d in  a m o d if ie d v e rs io n o f  th e o r ig i­

n a l le g is la t io n a n d a lm o s t c a rr ie d i t  th ro u g h .6 0 T h e 

u lt im a te d e m ise d id  n o t c o m e u n ti l w e e k s a f te r th e 

T e rm o f  C o u r t h a d e n d e d a n d th e Ju s tic e s h a d le f t  

W a sh in g to n , w ith  th e m e lo d ra m a tic d e a th o f  S e n a­

to r R o b in so n in  a n a p a r tm e n t n o t fa r f ro m  th e 

S u p re m e C o u r t C h a m b e r .

Y e t i f  i t  w o u ld b e to o m u c h to  c o n c lu d e th a t th e 

C o u r t b ro u g h t a b o u t th e d e fe a t o f  F D R ’ s p la n , i t  is  

a c c u ra te to sa y th a t th is se t o f  in te rv e n tio n s b y  th e 

Ju s tic e s u n d e r H u g h e s’  le a d e rsh ip— th e q u ie t c irc u­

la t io n to S e n a to rs , e d ito rs , a n d o th e r in f lu e n tia l 

p e o p le o f  th e n e w s o f  th e ir h o s ti l i ty  to  th e p ro p o sa l, 

th e b a c k s ta g e m a c h in a tio n s , H u g h e s’  le t te r , th e tu rn­

a ro u n d d e c is io n s , V a n D e v a n te r’ s e x q u is i te ly t im e d 

re t ire m e n t— g re a tly a lte re d th e to p o g ra p h y o f  th e 

s tru g g le . W e e k b y  w e e k , D e m o c ra tic S e n a to rs a n d 

R e p re se n ta t iv e s fe l l  a w a y f ro m  th e P re s id e n t. U p o n 

V a n D e v a n te r’ s re t ire m e n t, W a sh in g to n ru m o rm o n - 

g e rs in t im a te d th a t o th e r Ju s tic e s w o u ld so o n s te p 

d o w n , a n d D e m o c ra tic C o n g re ssm a n W ill ia m  

C o lm e r o f  M iss iss ip p i w ro te a c o n s ti tu e n t: “ I  h a v e 

ju s t le a rn e d th a t Ju s tic e V a n D e v a n te r h a s re s ig n e d , 

a n d th e re is a n u n c o n f irm e d re p o r t to  th e e f fe c t th a t 

Ju s tic e S u th e r la n d h a s d o n e l ik e w ise . I f  th is b e t ru e 

m y  f i rs t  b lu sh re a c t io n is  th a t th e p ro b le m is se tt le d .”  

O n e c o m m e n ta to r w ro te th a t th e d e v e lo p m e n ts o f  

M a y  1 8 “ h a d k i l le d  th e P re s id e n t’ s C o u r t B il l  a s d e a d 

a s sa lt m a c k e re l,”  w h ile a n o th e r th o u g h t th a t “ th e 

e v e n ts o f  o n e d a y”  h a d le f t  th e p la n “ d e a d e r th a n th e 

w e ll-k n o w n sm e lt.” 6 1 B y  th e e n d o f  M a y , R o o se v e lt 

k n e w b e y o n d d o u b t th a t h e w o u ld h a v e to  c o m p ro­

m ise . N e v e r a g a in w o u ld i t  b e p o ss ib le fo r  h im  to  

p u sh h is o r ig in a l re c o m m e n d a tio n a n d n e v e r a g a in 

w o u ld  th e n o tio n o f  C o u r t-p a c k in g h a v e th e m o m e n­

tu m  i t  h a d o n c e e n jo y e d .

N o o n e k n e w th is b e tte r th a n th e m e n in  th e 

P re s id e n t’ s c irc le . In  la te M a y , S e c re ta ry Ic k e s re­

c o rd e d in  h is d ia ry a c o n v e rsa tio n w ith  T o m m y 

C o rc o ra n : “ H e a d m itte d th a t C h ie f Ju s tic e H u g h e s 

h a s p la y e d a b a d h a n d p e r fe c t ly w h ile  w e h a v e p la y e d 

a g o o d h a n d b a d ly ,”  a n d o n e o f  th e o r ig in a l m e m b e rs 

o f  F D R ’ s B ra in T ru s t, R e x T u g w e ll , la te r re f le c te d :

[T ]o  th o se w h o re g a rd e d th e C o u r t a s th e p ro­

te c to r o f  th e p r iv i le g e d , th e C h ie f Ju s tic e w a s
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th e v e ry sy m b o l o f  a l l  th e y d e te s te d . B u t w h a t 

th o se w h o c a lc u la te d th e p ro b a b le o u tc o m e 

o f  th e s tru g g le o f te n m isse d w a s th a t u n d e r 

th e h e a v y d isg u ise th e re o p e ra te d o n e o f  th e 

sh re w d e s t o f  p o l i t ic a l in te l l ig e n c e s . A n d  th e se 

u n d e re s t im a to rs in c lu d e d F ra n k l in . H u g h e s 

w a s a m a tc h e v e n fo r  th e e x p e r ie n c e d ta c t i­

c ia n in  th e W h ite H o u se— a n d n o t o n ly in  

e x p e r ie n c e b u t in  w il in e ss a s w e ll . T h e c o m­

b in a tio n o f  H u g h e s a n d W h e e le r w o u ld  p ro v e 

to o m u c h fo r  F ra n k l in .

S ti l l  m o re p o in te d w a s th e c o n c lu s io n o f  R o b e r t H . 

Ja c k so n , w h o , l ik e  B la c k a n d M in to n , w o u ld o n e d a y  

b e a p p o in te d to  th e S u p re m e C o u r t a n d w h o in  1 9 3 7 

h a d o f fe re d th e b e s t c ra f te d d e fe n se o f  C o u r t-p a c k­

in g . S o m e tim e a f te rw a rd , Ja c k so n , w h o th o u g h t 

H u g h e s’  c o n d u c t o f  h im se lf d u r in g th e s tru g g le “ m a s­

te r ly ,”  to ld R o o se v e lt , “ T h e o ld  m a n p u t i t  o v e r o n 

y o u .”  T h e P re s id e n t d id  n o t d e n y i t . 6 2WVUTSRQPONMLKJIHGFEDCBA

*T h is essay had its or ig in in  a lec tu re delivered in  

the Suprem e C ourt C ham ber on O ctober 10 ,1996 , 

under the sponsorsh ip o f the Suprem e C ourt H is­

to r ica l Socie ty w ith Justice A nthony K ennedy as 

cha ir . Since I  had recen tly pub lished a book on 

th is sub ject, I  reso lved to re te ll the sto ry no t, as 

is usua lly done, from the perspective o f the P resi­

den t or C ongress bu t from tha t o f the Justices.

E n d n o t e s

'■N ew s-W eek(F e b ru a ry 1 3 ,1 9 3 7 ) ,p . 8 ; T im e,F e b ru a ry 1 5 ,1 9 3 7 , 

p . 1 6 ; D e tro it N ew s, F e b ru a ry 6 , 1 9 3 7 ; S t. L o u is P ost-D ispa tch , 

F e b ru a ry 5 , 1 9 3 7 ; T he N ew Y ork T im es, F e b ru a ry 6 , 1 9 3 7 ; N e w  

Y ork H era ld T ribune, F e b ru a ry 6 ,1 9 3 7 ; Ja m e s M a c G re g o r B u m s, LKJIHGFEDCBA
R o o s e v e l t : T h e  L io n  a n d  t h e  F o x  (N e w  Y o rk : H a rc o u r t, B ra c e , 

1 9 5 6 ) p p . 2 9 4 -9 5 .

2 Jo se p h A lso p a n d T u rn e r C a tle d g e , T h e  1 6 8 D a y s (G a rd e n C ity , 

N Y :  D o u b le d a y D o ra n , 1 9 3 8 ) p . 1 3 5 .

3 S a m u e l I .  R o se n m a n , e d ., T h e  P u b l ic  P a p e r s a n d  A d d r e s s e s o f  

F r a n k l in  D . R o o s e v e l t (1 3 v o ls ., N e w  Y o rk : R a n d o m H o u se , 

M a c m il la n , H a rp e r , 1 9 3 8 -5 0 ) V I:  5 3 -5 4 .

4 N e w  Y o rk  H era ld T ribune, M a rc h 1 4 , 1 9 3 7 ; R a y m o n d C la p p e r 

M S . D ia ry , C la p p e r M S S , L ib ra ry  o f  C o n g re ss , F e b ru a ry 8 ,1 9 3 7 .

5 L e o n a rd B a k e r , B a c k  t o  B a c k :  T h e D u e l B e tw e e n F D R  a n d  

t h e  S u p r e m e C o u r t  (N e w  Y o rk : M a c m il la n , 1 9 6 7 ) p . 3 6 ; W . W . M .  

[M isc h le r ] , M e m o ra n d u m fo r  th e C h ie f Ju s tic e , n .d .; M isc h ie r to  

E . R . M u rro w , M a rc h 3 , 1 9 3 7 , C h a r le s E v a n s H u g h e s M S S , L i ­

b ra ry o f  C o n g re ss , B o x 1 2 2 ; T he N ew Y ork T im es, F e b ru a ry 7 , 

1 9 3 7 .

6 P a th e N e w s R e le a se , F e b ru a ry 1 3 ,1 9 3 7 ; C o u r t la n d S m ith to  J . 

E d g a r H o o v e r , F e b ru a ry 1 5 , 1 9 3 7 ; H o o v e r to C h a r le s E v a n s 

H u g h e s , F e b ru a ry 1 7 ,1 9 3 7 ; H u g h e s to  H o o v e r , F e b ru a ry 1 8 ,1 9 3 7 , 

a l l in  H u g h e s M S S , B o x 1 2 1 .

’ ■ G e o rg e C re e l, “ I f  th e C o u r t P le a se s ,”  C o llie r ’s (M a y 8 , 1 9 3 7 ) ,

p . 2 6 ; W ill ia m  R . C a s tle M S . D ia ry , M a rc h 2 9 ,1 9 3 7 , C a s tle M S S , 

H o u g h to n L ib ra ry , H a rv a rd U n iv e rs ity , C a m b r id g e , M A ;  A lso p 

a n d C a tle d g e , 1 6 8 D a y s , p . 1 3 7 . O p p o n e n ts o f th e p la n c o n c lu d e d 

th a t R o o se v e lt h a d g o n e o u t o f  h is w a y to  a im  i t  a t th e C h ie f Ju s­

t ic e , b e c a u se h e w a s th e o n ly  o n e a f fe c te d b y  th e p ro v is io n th a t 

th e sc h e m e a p p l ie d to a n y Ju s tic e w h o h a d se rv e d “ a t le a s t te n 

y e a rs , c o n tin u o u s ly o r o th e rw ise ,”  fo r  H u g h e s h a d e a r l ie r b e e n o n 

th e B e n c h f ro m  1 9 1 0 to 1 9 1 6 . “ R o o se v e lt W a n ts R ig h t-o f -W a y ,”  

B usiness W eek (F e b ru a ry 1 3 , 1 9 3 7 ) , p . 1 4 .

* R o b e r t E . S h e rw o o d , R o o s e v e l t a n d  H o p k in s :  A n  I n t im ia te  

H is to r y  (N e w  Y o rk : H a rp e r , 1 9 4 8 ) p . 9 0 .

9 M a rq u is C h ild s C o lu m b ia O ra l H is to ry C o lle c t io n , p p . 6 7 -6 8 ; 

R o b e r t 'H . Ja c k so n , A d d re ss to th e B ra n d e is M e m o r ia l C o lo n y 

d in n e r , Ju n e 2 3 ,1 9 4 3 , in  A la n  W e stin , A n  A u to b io g r a p h y  o f  t h e  

S u p r e m e C o u r t :  O f f - t h e -B e n c h C o m m e n ta r y  b y  t h e  J u s t ic e s 

(N e w  Y o rk : M a c m il la n , 1 9 6 3 ) p . 2 3 6 .

1 0 A rth u r M . S c h le s in g e r , S r., I n  R e t r o s p e c t : T h e  H is to r y  o f  a  

H is to r ia n  (N e w  Y o rk : H a rc o u r t, B ra c e a n d W o rld , 1 9 6 3 ) p . 1 2 5 . 

D re w  P e a rso n a n d R o b e r t A lle n , “ W a sh in g to n M e rry -G o -R o u n d ,”  

C leve land P ress, M a y 2 2 , 1 9 3 7 . S e e , to o , C re e l, “ I f  th e C o u r t 

P le a se ,”  p . 2 6 . A t  te a a t th e B ra n d e ise s o n th e S u n d a y fo l lo w in g  

th e P re s id e n t’ s m e ssa g e , G if fo rd  P in c h o t n o te d : “ L o u is lo o k s d e­

c id e d ly o ld e r th a n la s t y e a r , a n d M rs . B ra n d e is m a d e a re m a rk. . 

. th a t m a k e s i t  p e r fe c t ly c le a r th a t L o u is is n o t fo r  F ra n k l in’ s p la n 

fo r  re o rg a n iz in g th e S u p re m e C o u r t.”  G if fo rd  P in c h o t M S . D ia ry , 

F e b ru a ry 7 ,1 9 3 7 , P in c h o t M S S , L ib ra ry  o f  C o n g re ss , B o x  3 3 2 2 .

1 1 B a k e r , B a c k  t o  B a c k , p p . 1 6 3 -6 4 ; in te rv ie w w ith  Jo se p h L .  

R a u h , A p r i l  2 4 ,1 9 6 9 , c ite d in  C o lin  B ra h a m , “ A  P re s id e n tia l B lu n ­

d e r : F D R ’ s ‘ C o u r t-P a c k in g’  P la n R e a sse sse d ,”  ty p e sc r ip t e ssa y , 

U n iv e rs ity o f  S u rre y , p . 9 n ; C re e l, “ I f  th e C o u r t P le a se ,”  p . 2 6 .

1 2 Jo h n F ra n c is N e y la n to H ira m Jo h n so n , M a rc h 2 3 , 1 9 3 7 ; 

Jo h n so n to  N e y la n , M a rc h 2 6 , 1 9 3 7 , Jo h n so n M S S , B a n c ro f t L i ­

b ra ry , U n iv e rs ity o f  C a li fo rn ia , B e rk e le y , C A ; P u b l ic  P a p e r s , V I:  

1 2 5 -2 6 ; C re e l, “ I f  th e C o u r t P le a se ,”  p . 2 6 ; H a r la n F isk e S to n e to  

M a rsh a l l S to n e , F e b ru a ry 2 5 , 1 9 3 7 , S to n e M S S , L ib ra ry  o f  C o n­

g re ss , B o x  2 ; A lp h e u s T h o m a s M a so n , H a r la n  F is k e S to n e : P i l ­

la r  o f  t h e  L a w  (N e w  Y o rk : V ik in g , 1 9 5 6 ) p p . 4 4 6 -4 7 . S to n e w a s 

w il l in g  to c o u n te n a n c e a c o n s ti tu t io n a l a m e n d m e n t s t ip u la t in g 

m a n d a to ry re t ire m e n t o f  Ju s tic e s a t se v e n ty - f iv e . M a so n , S to n e , 

p . 4 4 6 . See a lso H a r la n F isk e S to n e to F e lix F ra n k fu r te r , M a rc h 

1 0 , 1 9 3 7 , F ra n k fu r te r M S S , L ib ra ry  o f  C o n g re ss , B o x 1 0 5 .

1 3 H a r la n F isk e S to n e to M a rsh a l l S to n e a n d a l l , F e b ru a ry 2 0 , 

1 9 3 7 , S to n e M S S , B o x  2 ; H a r la n F isk e S to n e to  F e lix  F ra n k fu r te r , 

F e b ru a ry 2 5 , 1 9 3 7 , F ra n k fu r te r M S S , B o x 1 0 5 .

1 4 H a r la n F isk e S to n e to M a rsh a l l S to n e a n d a l l , F e b ru a ry 2 0 , 

1 9 3 7 , S to n e M S S , B o x  2 ; H a r la n F isk e S to n e to  F e lix  F ra n k fu r te r , 

M a rc h 1 9 , 1 9 3 7 , F ra n k fu r te r M S S , B o x 1 0 5 .

1 5 H a r la n F isk e S to n e to  E . S . C o rw in , F e b ru a ry 1 8 ,1 9 3 7 , C o rw in 

M S S , P r in c e to n U n iv e rs ity , P r in c e to n , N J, C a te g o ry I , C a rto n I ,  

P ro fe ss io n a l C o rre sp o n d e n c e , A lp h a b e tic a l F ile ; G if fo rd  P in c h o t 

M S . D ia ry , F e b ru a ry 1 9 , 1 9 3 7 , P in c h o t M S S , B o x  3 3 2 2 ; M a so n , 

S to n e , p . 4 5 4 ; H a r la n F isk e S to n e to  I rv in g  B ra n t, F e b ru a ry 2 6 , 

A p r i l  2 0 , 1 9 3 7 , S to n e M S S , B o x 7 . F o r a fe w  d a y s , S to n e a p­

p ro a c h e d le t t in g h is o p p o s it io n b e p u b l ic ly  k n o w n , b u t a s so o n a s  

h e sa w a d ra f t o f  h is v ie w s in  w rit in g , h e b a c k e d a w a y . M a so n , 

S to n e , p p . 4 4 9 -5 0 . T h e C a li fo rn ia R e p u b lic a n , S e n a to r H ira m  

Jo h n so n , w ro te a c o n f id a n t a b o u t Ju s tic e S to n e : “ I  w ish h e c o u ld 

b e p e rsu a d e d to  ta k e th e s ta n d . H e c o u ld b lo w  th e w h o le th in g to  

p ie c e s i f  h e w ish e d .”  H ira m Jo h n so n to Jo h n F ra n c is N e y la n , 

M a rc h 2 6 , 1 9 3 7 , Jo h n so n M S S .

1 6 M a so n , S to n e , p . 4 5 4 ; I rv in g  B ra n t to F D R , A p r i l  7 , 1 9 3 7 ; 

B ra n t n o ta t io n , S e p te m b e r 1 6 , 1 9 5 1 , S to n e M S S , B o x  7 .

1 7 B a k e r , B a c k  t o  B a c k , p p . 1 6 9 -7 0 .

I8 -N e w  Y o rk  H era ld T ribune, F e b ru a ry 9 , 1 9 3 7 ; G e o rg e S u th e r­

la n d to Jo s ia h W . B a ile y , F e b ru a ry 2 2 , 1 9 3 7 , S u th e r la n d M S S ,
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L ib ra ry o f  C o n g re ss , B o x  6 .

1 9 G e o rg e S u th e r la n d to  H e n ry M . B a te s , A p r i l  2 1 ,1 9 3 7 ; S u th e r­

la n d to  T o m  C o n n a lly , Ju n e 5 ,1 9 3 7 , S u th e r la n d M S S , B o x  6 .

2 0 B a k e r , LKJIHGFEDCBAB a c k  t o  B a c k , p . WVUTSRQPONMLKJIHGFEDCBAL itera ry D igest (M a rc h 2 7 ,1 9 3 7 )

p . 4 ; N ew s-W eek (M a rc h 2 7 , 1 9 3 7 ) p . 1 1 .

2L D etro it N ew s, M a rc h 1 7 , 1 9 3 7 ; W ash ing ton P ost, M a rc h 1 7 , 

1 9 3 7 . S o m e a c c o u n ts su b s ti tu te d “ b a c k w o o d sm a n”  fo r  “ d a rk y”  

o r m a d e n o re fe re n c e to  th is re m a rk . T he N ew Y ork T im es, M a rc h 

1 7 , 1 9 3 7 ; N ew s-W eek, M a rc h 2 7 , 1 9 3 7 , p . 1 1 ..

22 P ow ell v . A labam a, 2 8 7 U .S . 4 5 (1 9 3 2 ) ; B a ltim ore Sun , Ju ly 1 5 , 

1 9 3 7 , c l ip p in g , Jo se p h T . R o b in so n S c ra p b o o k s , U n iv e rs ity o f  

A rk a n sa s , F a y e tte v i l le , A R ; B e n ja m in G in sb u rg to th e e d ito r , 

M a rc h 1 9 , 1 9 3 7 , W ash ing ton P ost, M a rc h 2 2 , 1 9 3 7 ; W ash ing ton 

P ost, M a rc h 1 7 , 1 9 3 7 .

23 W ash ing ton P ost, M a rc h 1 8 -2 0 , 1 9 3 7 ; N e w  Y o rk  H era ld T ri ­

bune, M a rc h 1 8 , 1 9 3 7 . See a lso H a ro ld L . Ic k e s to C h a r le s 

M ic h e lso n , M a rc h 1 7 , 1 9 3 7 , Ic k e s M S S , L ib ra ry o f  C o n g re ss , 

B o x  2 0 5 .

2 4 B u rto n K . W h e e le r , Y a n k e e F r o m  t h e  W e s t (G a rd e n C ity , N Y :  

D o u b le d a y &  C o ., In c ., 1 9 6 2 ) p . 3 2 7 ; B u rto n K . W h e e le r , “ M y  

Y e a rs w ith  R o o se v e lt ,”  in  R ita Ja m e s S im o n , e d ., A s  W e S a w  t h e  

T h i r t ie s  (U rb a n a : U n iv e rs ity o f  I l l in o is  P re ss , 1 9 6 7 ) p p . 2 0 3 -0 4 . 

15 Ib id -, M a so n , S to n e , p . 4 5 0 ; C o n g r e s s io n a l R e c o r d , 7 1 s t C o n g ., 

2 d S e ss ., p . 3 5 1 7 . S o m e tim e s l ik e n e d to  Jo v e , H u g h e s w a s a fo r­

m id a b le p re se n c e , a n d , in c id e n ta l ly , th e la s t b e a rd e d Ju s tic e fo r  

m o re th a n h a lf  a c e n tu ry .

2 6- W h e e le r , Y a n k e e , p . 3 2 9 ; M e r lo J . P u se y , C h a r le s E v a n s 

H u g h e s (N e w  Y o rk : C o lu m b ia U n iv e rs ity P re ss , 1 9 6 3 ) p . 7 5 5 .

2 7 D a v id J . D a n e lsk i a n d Jo se p h S . T u lc h in , e d s ., T h e  A u to b io ­

g r a p h ic a l N o te s o f  C h a r le s E v a n s H u g h e s (C a m b r id g e , M A :  

H a rv a rd U n iv e rs ity P re ss , 1 9 7 3 ) p p . 3 0 4 -0 5 ; M e m o ra n d u m o f  te le­

p h o n e c o n v e rsa tio n o f  C h ie f Ju s tic e H u g h e s w ith  S e n a to r W ill ­

ia m  H . K in g  a t h is re s id e n c e , F r id a y , M a rc h 1 9 , 1 9 3 7 , a t 8 :4 5 

a .m .; te le p h o n e c o n v e rsa tio n o f  C h ie f Ju s tic e H u g h e s w ith  S e n a­

to r B u rto n K .  W h e e le r a t h is o f f ic e in  th e S e n a te O ff ic e B u ild in g , 

F r id a y , M a rc h 1 9 ,1 9 3 7 , a t 9 :5 0 a .m ., C h a r le s E v a n s H u g h e s M S S , 

B o x  6 . T h e re is y e t a n o th e r v e rs io n . “ A  m e m b e r o f  th e A m e r ic a n 

B a r A sso c ia t io n C o m m itte e w a s re sp o n s ib le fo r u rg in g S e n a to r 

W h e e le r , w h o w a s m o st re lu c ta n t to  d o so , to  c a l l o n C h ie f J u s t ic e 

H u g h e s ,”  a p ro m in e n t a tto rn e y c o n te n d e d . S y lv e s te r C . S m ith , 

J r ., R e v ie w o f  L e o n a rd B a k e r , B a c k  t o  B a c k , in  A m erican B ar 

A ssoc ia tion Journa l, L IV  (A p r i l  1 9 6 8 ) , 3 9 0 .

2 8 R e o r g a n iz a t io n o f  t h e  F e d e r a l J u d ic ia r y ,  H e a r in g s b e fo re th e 

S e n a te Ju d ic ia ry C o m m itte e (7 5 th C o n g .) p . 4 8 7 ; W h e e le r , “ M y  

Y e a rs ,”  p . 2 0 6 ; N ew Y o rk H era ld T ribune, M a rc h 2 3 , 1 9 3 7 .

29 W ash ing ton P ost, M a rc h 2 3 , 1 9 3 7 ; T he N ew Y ork T im es, M a rc h 

2 3 ,1 9 3 7 ; R e o r g a n iz a t io n , p p . 4 8 8 -9 0 .

3 0 R e o r g a n iz a t io n , p p . 4 9 1 -9 2 . W h e e le r h im se lf a sse r te d su b se­

q u e n tly , “ I t  sh o u ld b e b o rn e in  m in d th a t, a lth o u g h th e m e m b e rs 

o f  th e S u p re m e C o u r t m a y h a v e d if fe re d o n a g re a t m a n y th in g s , 

th e y a re u n a n im o u s w ith  re fe re n c e to th e le t te r o f  th e C h ie f Ju s­

t ic e ; a t le a s t, th a t is m y  u n d e rs ta n d in g o f  th e m a tte r .”  C o n g r e s­

s io n a l R e c o r d , 7 5 th C o n g ., 1 s t S e ss ., p . 2 8 1 5 .

3 1 A r th u r K ro c k , “ In  W a sh in g to n ,”  T he N ew Y ork T im es, M a rc h 

2 4 , 1 9 3 7 ; C h a r le s E v a n s H u g h e s , T h e S u p r e m e C o u r t  o f  t h e  

U n i t e d  S ta te s (N e w  Y o rk : C o lu m b ia U n iv e rs ity P re ss , 1 9 2 8 ) p p . 

3 0 -3 1 .

3 2 S te p h e n M .  Y o u n g , q u o te d in  C leve land P ress, M a rc h 3 0 ,1 9 3 7 ; 

“ T h e C h ie f Ju s tic e’ s L e tte r ,”  N ew R epub lic (A p r i l  7 ,1 9 3 7 ) p . 2 5 4 ; 

F e lix F ra n k fu r te r to  L o u is B ra n d e is , M a rc h 3 1 ,1 9 3 7 , F ra n k fu r te r 

M S S , B o x 2 8 ; F e lix  F ra n k fu r te r to  F D R , M a rc h 3 0 ,1 9 3 7 ; F ra n k­

fu r te r to  C . C . B u r l in g h a m , Ju n e 9 ,1 9 3 7 , in  M a x  F re e d m a n , e d ., 

R o o s e v e l t a n d  F r a n k fu r t e r :  T h e i r  C o r r e s p o n d e n c e 1 9 2 8 -1 9 4 5 

(B o s to n : L it t le , B ro w n , 1 9 6 7 ) p p . 3 9 2 ,4 0 2 .

3 3 D a n e lsk i a n d T u lc h in , A u to b io g r a p h ic a l  N o te s , p . 3 0 5 n ; M a r­

q u is C h ild s , “ T h e S u p re m e C o u r t T o -D a y ,”  H arper’s M onth ly 

M agazine, C L X X V I  (M a y 1 9 3 8 ) p p . 5 8 7 -8 8 . W h e n C h i ld s’  a r­

t ic le a p p e a re d , th e c o lu m n is t R a y m o n d C la p p e r p h o n e d a se r ie s 

o f  J u s t ic e s , n o n e o f  w h o m w o u ld c o m m e n t. H e th e n to o k  a c h a n c e 

a n d c a l le d H u g h e s , w h o c a m e to  th e p h o n e . C la p p e r n o te d in  h is 

d ia ry : “ H e sa id : ‘ I  a m in  a ra th e r d e l ic a te p o s it io n i f  I  sa y i t  is 

a c c u ra te b u t I  w il l  p o in t o u t to  y o u o n e th in g th a t is in a c c u ra te . A t  

e n d o f  p ie c e is so m e th in g a b o u t le t te r I  w ro te to  W h e e le r d u r in g 

c o u r t f ig h t. A n d b re th re n su p p o se d to  h a v e b e e n in d ig n a n t a t so m e 

s ta te m e n ts I  m a d e . I f  a n y o f  th e m h a v e a n y th in g o n th e ir c h e s ts , 

th e y h a v e c o n c e a le d i t  v e ry w e ll .’ ”  R a y m o n d C la p p e r M S . D ia ry , 

M a y 1 0 , 1 9 3 8 .

3 4 M a so n , S to n e , p p . 4 5 1 -5 2 .

3 5 P u s e y , H u g h e s , p . 7 5 6 ; M a so n , S to n e , p . 4 5 1 .

36 T he N ew Y ork T im es, M a rc h 2 3 ,1 9 3 7 ; W h e e le r , “ M y  Y e a rs ,”  p . 

2 0 6 ; N ew Y ork H era ld T ribune, M a rc h 2 3 , 1 9 3 7 .

3 7 Jo h n H a y n e s H o lm e s to  S te p h e n W ise , M a rc h 2 3 , 1 9 3 7 , W ise 

M S S , A m e r ic a n Je w ish H is to r ic a l S o c ie ty , W a lth a m , M A ,  B o x 

1 8 0 (c o u r te sy o f  M o n ty  P e n k o w e r) ; D etro it N ew s, M a rc h 2 4 ,1 9 3 7 .

3 8 Ja m e s A . F a r le y , J im  F a r le y ’ s S to r y :  T h e R o o s e v e l t Y e a r s 

(N e w  Y o rk : M c G ra w -H il l , 1 9 4 8 ) p . 7 8 ; F ra n k K n o x  to O g d e n 

M il ls ,  M a rc h 2 2 , 1 9 3 7 , M il ls  M S S , L ib ra ry o f  C o n g re ss , B o x 

5 1 .

3 9 H o y t L a n d o n W a rn e r , T h e  L i f e  o f  M r .  J u s t ic e C la r k e  (C le v e­

la n d : W e ste rn R e se rv e U n iv e rs ity P re ss , 1 9 5 9 ) p p . 1 9 5 -9 6 ; Jo h n 

H . C la rk e to  G e o rg e F o s te r P e a b o d y , O c to b e r 1 2 , 1 9 3 7 , P e a b o d y 

M S S , L ib ra ry o f  C o n g re ss , B o x  5 0 .

4 0 Jo h n H . C la rk e to  F D R , M a rc h 1 3 ,1 9 3 7 , C la rk e M S S , W e ste rn 

R e se rv e H is to r ic a l S o c ie ty , C le v e la n d , O H ; W a rn e r , L ife , p . 1 9 5 .

4 1 Jo h n H . C la rk e , A d d re ss , M a rc h 2 2 , 1 9 3 7 , C la rk e M S S ; F D R 

to Jo h n H . C la rk e , M a rc h 2 3 , 1 9 3 7 , C la rk e M S S ; D etro it N ew s, 

M a rc h 2 8 , 1 9 3 7 ; A lp h e u s T h o m a s M a so n , “ P o l i t ic s a n d th e S u­

p re m e C o u r t,”  U n iversity o f P ennsy lvan ia L aw R eview , 8 5 (M a y  

1 9 3 7 ) , 6 5 9 , 6 7 1 ; F e lix  F ra n k fu r te r to  A le x a n d e r B ic k e l, O c to b e r 

8 ,1 9 6 4 , F ra n k fu r te r M S S , B o x  2 4 . O n e o f  F D R ’s h a rsh e s t c r i t ic s 

to ld  C la rk e a t le n g th h o w  “ d isa p p o in te d”  h e w a s in  h is a d d re ss , 

s in c e v i r tu a l ly  e v e ry o n e a c k n o w le d g e d th e c o n s ti tu t io n a l i ty o f  th e 

sc h e m e ; h e n c e , th e fo rm e r Ju s tic e w a s g u i l ty  o f  “ i r re le v a n t p le a d­

in g  f ro m  fu t i l i ty . ”  H e th e n w e n t o n to  sa y , c o n tra d ic to r i ly , th a t th e 

P re s id e n t’ s p la n la y  “ u n d e r th e h e a v y sh a d o w o f  th e p re su m p tio n 

o f  u n c o n s ti tu t io n a l i ty .”  Jo h n S p a rg o to  Jo h n H . C la rk e , M a rc h 2 4 , 

1 9 3 7 , S p a rg o M S S , U n iv e rs ity o f  V e rm o n t, B u r l in g to n , V T . F o r 

a d d it io n a l d e n u n c ia t io n s o f  C la rk e , see W il l ia m  F . M a a g , J r ., to  

Jo h n B a sse tt M o o re , M a rc h 2 7 , 1 9 3 7 , M o o re to  M a a g , M a rc h 2 9 , 

1 9 3 7 , Jo h n B a sse tt M o o re M S S , L ib ra ry  o f  C o n g re ss , B o x 3 . T h e 

f ie rc e h o s ti l i ty o f  M a a g , g e n e ra l m a n a g e r o f  th e Y o u n g s to w n V in­

d ica to r, to  th e p la n le d C la rk e to  a sk th a t h is n a m e b e re m o v e d 

f ro m  th e m a sth e a d o f  th e e d ito r ia l p a g e , w h e re h e w a s l is te d a s  

p re s id e n t o f  th e c o m p a n y .

42- W est C oast H o te l C om pany v. P arr ish , 3 0 0 U .S . 3 7 9 (1 9 3 7 ) ; 

M oreheadv. N ew Y orkexre l. T ipa ldo ,29& U .S . 5 8 7 (1 9 3 6 ) ; W righ t 

v . V in ton B ranch , 3 0 0 U .S . 4 4 0 (1 9 3 7 ) ; Sonzinsky v . U n ited Sta tes, 

3 0 0 U .S . 5 0 6 (1 9 3 7 ) ; V irg in ian R a ilw ay C o. v. System F edera tion 

N o. 40 , 3 0 0 U .S . 5 1 5 (1 9 3 7 ) ; H igh land F arm s D a iry v . A gnew , 

3 0 0 U .S . 6 0 8 (1 9 3 7 ) .

4 3 H o w a rd B ru b a k e r , “ O f  A ll  T h in g s ,”  N ew Y orker (A p r i l  1 0 ,1 9 3 7 ) 

p . 3 4 .

4 4 S o m e jo u rn a l is ts d e d u c e d re m a rk a b ly e a r ly th a t th e C o u r t p la n 

w a s n o t re sp o n s ib le fo r  R o b e r ts’  sw itc h . In  a c o lu m n w rit te n o n ly  

th re e d a y s a f te r th e m in im u m w a g e d e c is io n , D a v id L a w re n c e 

re c k o n e d th a t R o b e r ts h a d re a c h e d h is c o n c lu s io n in  D e c e m b e r 

1 9 3 6 , p r io r to F D R ’ s C o u r t-p a c k in g m e ssa g e . D a v id L a w re n c e , 

“ M in im u m  W a g e E d its ,”  A p r i l  1 , 1 9 3 7 , c o p y in  Jo se p h P u li tz e r 

M S S , L ib ra ry  o f  C o n g re ss , B o x  7 6 . In  M a y , th e W ash ing ton P ost’s 

S u p re m e C o u r t c o rre sp o n d e n t a lso e n g a g e d in  a c c u ra te sp e c u la­
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t io n  th a t R o b e r ts h a d c h a n g e d s id e s o n th e m in im u m w a g e is su e 

b e fo re F D R ’s m e ssa g e . F ra n k ly n W a ltm a n in  WVUTSRQPONMLKJIHGFEDCBAW ash ing ton P ost, 

M a y  3 0 ,1 9 3 7 .

4 5 P a u l M a llo n , “ P u re ly C o n f id e n tia l ,”  D e tro it N ew s, M a rc h 3 1 , 

1 9 3 7 ; LKJIHGFEDCBAP u b l ic  P a p e r s , V , 1 9 1 -9 2 .

46 N L R B v . Jones &  L augh lin Stee l C orpora tion , 3 0 1 U .S . 1 (1 9 3 7 ) ; 

N L R B v. F ruehau fT ra ile r C o., 3 0 1 U .S . 4 9 (1 9 3 7 ) ; N L R B v . F ried­

m an-H arry M arks C lo th ing C o., 3 0 1 U .S . 5 8 (1 9 3 7 ) ; W ash ing ton , 

V irg in ia  &  M ary land C oach C o. v. N L R B , 3 0 1 U .S . 1 4 2 (1 9 3 7 ) ; 

A ssoc ia ted P ress v. N L R B , 3 0 1 U .S . 1 0 3 (1 9 3 7 ) ; R o b e r t F . W a g n e r , 

“ M o v ie to n e S ta te m e n t o n N a tio n a l L a b o r R e la t io n s L a w — A p r i l  

1 2 ,1 9 3 7 ,”  W a g n e r M S S , G e o rg e to w n U n iv e rs ity , W a sh in g to n , D C , 

S p e e c h F ile s , B o x 1 0 3 , F o ld e r 3 8 .

4 7 P a u l M a llo n , “ P u re ly C o n f id e n tia l ,”  D etro it N ew s, A p r i l  1 3 , 

1 9 3 7 ; H o m e r C u m m in g s M S . D ia ry , A p r i l  1 2 , 1 9 3 7 , C u m m in g s 

M S S , U n iv e rs ity o f  V irg in ia , C h a r lo tte sv i l le , V A .  T h e W a sh in g­

to n c o rre sp o n d e n t o f  a D e tro it n e w sp a p e r c o m m e n te d : “ I t  is n o 

e x a g g e ra t io n to  sa y th a t, u p to  th e t im e o f  th e c o u r t’s sh a rp re v e r­

sa l tw o  w e e k s a g o o f  i ts p re v io u s p o s it io n re sp e c tin g m in im u m 

w a g e le g is la t io n , a lm o s t n o o n e e x p e c te d th e W a g n e r A c t to  b e 

a p p ro v e d a s a p p l ie d to th e Jo n e s &  L a u g h l in S te e l C o rp ., a n d 

m u c h le ss a s a p p l ie d to  th e sm a lle r F ru e h a u fT ra i le r C o . a n d F r ie d­

m a n -M a rk s C lo th in g C o .”  D etro it N ew s, A p r i l  1 4 , 1 9 3 7 .

4 8 P a u l M a llo n , “ P u re ly C o n f id e n tia l ,”  D etro it N ew s, A p r i l  1 4 , 

1 9 3 7 ; C h a r le s B e a rd to  I rv in g  B ra n t, A p r i l  1 3 , 1 9 3 7 , B ra n t M S S , 

L ib ra ry o f  C o n g re ss , B o x 2 ; “ C o n g ra tu la t io n s , M r. P re s id e n t,”  

P h ila d e lp h ia R ecord , A p r i l  1 3 ,1 9 3 7 , c l ip p in g , W . Je tt L a u c k M S S , 

U n iv e rs ity o f  V irg in ia , C h a r lo tte sv i l le , V A ,  B o x  3 5 7 . See a lso M .  

M . L o g a n to S a m u e l W ilso n , A p r i l  1 3 , 1 9 3 7 , W ilso n M S S , U n i­

v e rs ity o f  K e n tu c k y , L e x in g to n , K Y ;  J . F . T . O ’ C o n n o r M S . D ia ry , 

A p r i l  1 2 , 1 9 3 7 , O ’ C o n n o r M S S , B a n c ro f t L ib ra ry , U n iv e rs ity o f  

C a li fo rn ia , B e rk e le y , C A ; a d d re ss b y L e w is S c h w e lle n b a c h to  

L a b o r’s N o n -P a r t isa n L e a g u e , M in n e a p o l is , A p r i l  1 9 , 1 9 3 7 , 

S c h w e lle n b a c h M S S , L ib ra ry o f  C o n g re ss , B o x 1 . “ T h e lo g ic o f  

h is to ry is c h ro n o lo g ic ,”  C o rw in s ta te d . “ O n e c a n n o t b e b l in d  to  

th e p o ss ib le fu tu re s ig n if ic a n c e o f  th e s im p le fa c t th a t F e b ru a ry 

5 , 1 9 3 7 , c a m e b e fo re A p r i l  1 2 .”  Q u o te d in  G e ra ld G a rv e y , “ E d­

w a rd S . C o rw in in  th e C a m p a ig n o f  H is to ry : T h e S tru g g le fo r  

N a tio n a l P o w e r in  th e 1 9 3 0’ s ,”  G eorge W ash ing ton L aw R eview , 

X X X IV  (1 9 6 5 ) , 2 1 9 ,2 3 0 . A n o th e r sc h o la r h a s w rit te n o f  H u g h e s’  

e f fo r t to  d is t in g u ish th e W a g n e r A c t  ru l in g s f ro m  e a r l ie r o p in io n s 

d e tr im e n ta l to  la b o r , “ B y  w h a t to r tu o u s a lc h e m y th e se c a se s m a y 

a l l  b e re c o n c i le d is d if f ic u lt  to  d isc e rn .”  S a m u e l H e n d e l, C h a r le s 

E v a n s H u g h e s a n d  t h e  S u p r e m e C o u r t  (N e w  Y o rk : K in g ’ s C ro w n 

P re ss , 1 9 5 1 ) p . 2 6 0 . A fte r  lu n c h a t th e S e n a te re s ta u ra n t o n  A p r i l  

1 2 , o n e o f  th e le a d in g W e ste rn l ib e ra ls e n te re d in  h is d ia ry : “ I  

a c c u se d W h e e le r o f  in f lu e n c in g th e ju s t ic e s . O f  c o u rse , h e d e n ie d 

th e so f t im p e a c h m e n t b u t h e a d m itte d h e h a d h a d so m e v e ry f ra n k 

ta lk s w ith  H u g h e s a n d B ra n d e is a n d th a t S e n a to r V a n d e n b e rg h a d 

a p p ro a c h e d Ju s tic e R o b e r ts .”  E d w a rd K e a tin g M S . D ia ry , A p r i l  

1 2 , 1 9 3 7 , K e a tin g M S S , W e ste rn H is to r ic a l C o lle c t io n s , U n iv e r­

s ity o f  C o lo ra d o , B o u ld e r , C O . T h o u g h F D R ’ s C o u r t m e ssa g e 

c le a r ly h a d n o e f fe c t o n R o b e r ts’s v o te in  P arr ish , i t  a rg u a b ly d id  

in f lu e n c e th e d isp o s it io n o f  th e C o u r t in  th e W a g n e r A c t d e c i­

s io n s a n d su b se q u e n t ru l in g s .

4 9 F e lix F ra n k fu r te r C o lu m b ia O ra l H is to ry C o lle c t io n , p . 1 7 5 ; 

F ra n k fu r te r , “ M r.  Ju s tic e R o b e r ts ,”  U n iversity o f P ennsy lvan ia L aw 

R eview , C IV  (1 9 5 5 ) , 3 1 1 -4 9 ; Jo h n W . C h a m b e rs , “ T h e B ig  S w itc h : 

Ju s tic e R o b e r ts a n d th e M in im u m -W a g e C a se s ,”  L abor H isto ry , 

X  (W in te r 1 9 6 9 ) , 4 4 -7 3 ; R ic h a rd D . F r ie d m a n , “ A  R e a f f irm a tio n : 

T h e A u th e n tic i ty o f  th e R o b e r ts M e m o ra n d u m , O r F e lix  th e N o n - 

F o rg e r ,”  U n iversity o f P ennsy lvan ia L aw R eview , C X L I I  (1 9 9 4 ) , 

1 9 8 5 -9 5 ; F ra n k fu r te r to  L o u is B ra n d e is , M a rc h 3 1 ,1 9 3 7 , F ra n k­

fu r te r M S S , B o x  2 8 .

5 0 F e lix  F ra n k fu r te r to  C h a r le s C . B u r l in g h a m , A p r i l  2 9 ,1 9 3 7 , in

G re n v i l le C la rk M S S , D a rtm o u th C o lle g e , H a n o v e r , N H , S e r ie s 

V II ,  B o x  2 ; F ra n k fu r te r to  S ir M a u r ic e S h e ld o n A m o s , D e c e m b e r 

1 1 , 1 9 3 7 , F ra n k fu r te r M S S , B o x  2 0 .

5 1 “ In s id e th e C o u r t,”  St. L ou is Sta r-T im es, c l ip p in g , H a r la n F isk e 

S to n e M S S , B o x 7 ; “ R e v o lu t io n a ry D e c is io n ,”  W a te rv i l le (M E )  

Sen tine l, M a y  2 7 ,1 9 3 7 , c l ip p in g , A b ra h a m E p s te in M S S , S c h o o l 

o f  In d u s tr ia l a n d L a b o r R e la t io n s , C o rn e l l U n iv e rs ity , I th a c a , N Y .  

See a lso T h o m a s A m lie  to  M r. a n d M rs . E . J . K le m a , Ju ly 6 ,1 9 3 7 , 

A m lie  M S S , S ta te H is to r ic a l S o c ie ty o f  W isc o n s in , M a d iso n , W I,  

B o x  3 9 .

5 2- C a r l T . K e lle r to A lb e r t G . K e lle r , A p r i l  1 3 , 1 9 3 7 , S u m n e r- 

K e lle r M S S , Y a le U n iv e rs ity , N e w H a v e n , C T , B o x 2 1 ; C a r l T . 

K e lle r to  J . G . P h e lp s S to k e s , A p r i l  1 3 , 1 9 3 7 , R ic h m o n d P e a rso n 

H o b so n M S S , L ib ra ry o f  C o n g re ss , B o x 9 1 ; M il la rd  R e e se to  

M a r io n S m ith , A p r i l  2 1 , 1 9 3 7 , G re n v i l le C la rk M S S , S e r ie s V II ,  

B o x  4 .

5 3 R . C . L in d sa y to  A n th o n y E d e n , A p r i l  1 4 ,1 9 3 7 , N o . 3 2 1 E , F .O . 

3 7 1 , 2 0 6 6 8 (A 2 9 4 2 /5 4 2 /4 5 ) , P u b lic R e c o rd s O ff ic e , L o n d o n ; 

C a rte r G la ss to  H a rry F . B y rd , A p r i l  1 3 , 1 9 3 7 , B y rd M S S , U n i­

v e rs ity o f  V irg in ia , C h a r lo tte sv i l le , V A .

5 4 G e o rg e F o r t M ilto n  to  H o m e r C u m m in g s , A p r i l  1 4 ,1 9 3 7 , M ilto n  

M S S , L ib ra ry  o f  C o n g re ss , B o x  2 0 ; S ta te m e n t o f  T h e o d o re F ra n c is 

G re e n , A p r i l  1 2 ,1 9 3 7 , G re e n M S S , L ib ra ry  o f  C o n g re ss , B o x  3 2 ; 

A u g u s tu s L . a n d A lic e  B . R ic h a rd s to  A u g u s tin e L o n e rg a n , A p r i l  

1 3 ,1 9 3 7 , R ic h a rd s M S S , C o rn e l l U n iv e rs ity , I th a c a , N Y .  T w o  d a y s 

a f te r th e W a g n e r A c t  ru l in g s , a N o rth C a ro l in a C o n g re ssm a n w ro te 

R o o se v e lt , “ D o n ’ t  le t th e o p p o s it io n to  y o u r C o u r t p la n lu l l  y o u to  

s le e p b y  sa y in g. . . th a t th e re c e n t d e c is io n s. . . re m o v e th e n e c e s­

s ity  o f  a d d in g n e w Ju s tic e s to  th e C o u r t.”  Jo h n H . K e rr to  F D R , 

A p r i l  1 4 , 1 9 3 7 , K e rr M S S , S o u th e rn H is to r ic a l C o lle c t io n , U n i­

v e rs ity o f  N o rth C a ro l in a , C h a p e l H il l ,  N C , B o x  9 . See a lso Ja m e s 

C . D u ra m , “ T h e L a b o r U n io n Jo u rn a ls a n d th e C o n s ti tu t io n a l Is­

su e s o f  th e N e w D e a l: T h e C a se fo r C o u r t R e s tr ic t io n ,”  L abor 

H isto ry , 1 5 (S p r in g 1 9 7 4 ) , 2 3 2 .

5 5 N e w  Y o rk  H era ld T ribune, F e b ru a ry 6 ,1 9 3 7 ; W ill ia m  F . S w in­

d le r , C o u r t  a n d  C o n s t i t u t io n  in  t h e  T w e n t ie th  C e n tu r y :  T h e  

N e w  L e g a l i t y  1 9 3 2 -1 9 6 8 ( In d ia n a p o l is : B o b b s -M e rr i l l , 1 9 7 0 ) p . 

6 6 . T h e se d isp a tc h e s a n d ru m o rs in d u c e d a n u m b e r o f  c it iz e n s to  

w rite in d iv id u a l Ju s tic e s im p lo r in g th e m n o t to  re s ig n . A  p e ti t io n 

f ro m  P o u g h k e e p s ie b e a r in g m a n y s ig n a tu re s b e g g e d o n e o f  th e 

F o u r H o rse m e n , G e o rg e S u th e r la n d , n o t to  le a v e th e B e n c h , a n d a 

P e n n sy lv a n ia C o n g re ssm a n w ro te h im , “ I  p ra y y o u  th a t y o u s ta n d 

y o u r g ro u n d in  th e p re se n t g re a t c r is is .”  H e h e a rd f ro m  a w o m a n 

in  N e w  Y o rk  C ity : “ A ll  w e a sk is  p lease don 't resign . F e a r is ra m­

p a n t a m o n g th in k in g A m e r ic a n s w h o re a l iz e th a t y o u m e n a re th e 

la s t b u lw a rk b e tw e e n u s a n d D ic ta to rsh ip .. . . M a n y a p ra y e r is 

b e in g o f fe re d d a i ly in  b e h a lf o f  th e n in e g lo r io u s o ld m e n 

w h o a re p ro te c t in g o u r l ib e r ty .”  M a rth a I . Y o u n g e t a l. to  

G e o rg e S u th e r la n d , M a rc h , 1 9 3 7 ; R e p . Jo se p h G ra y to  

S u th e r la n d , M a rc h 3 , 1 9 3 7 ; Isa b e l N . A tte rb u ry to S u th e r la n d , 

M a rc h 5 , 1 9 3 7 , a l l in  G e o rg e S u th e r la n d M S S , B o x  6 .

5 6 A rth u r V a n d e n b e rg M S . D ia ry , F e b ru a ry 6 ,1 9 3 7 , V a n d e n b e rg 

M S S , C le m e n t L ib ra ry , U n iv e rs ity o f  M ic h ig a n , A n n  A rb o r , M I;  

Jo h n C a lla n O ’ L a u g h l in to  H e rb e r t H o o v e r , F e b ru a ry 2 2 , 1 9 3 7 , 

O ’ L a u g h l in M S S , H e rb e r t H o o v e r A rc h iv e s , S ta n fo rd , C A . O n 

th e d a y th a t R o o se v e lt’ s p la n a p p e a re d in  th e m o rn in g p a p e rs , A m o s 

P in c h o t w ro te h is f r ie n d Ju s tic e B ra n d e is : “ L e t m e u rg e y o u  n e v e r 

to  th in k  o f  re t ir in g . Y o u  h a v e a k in d  o f  e te rn a l y o u th th a t h a s n o 

re la t io n to  th e y e a r in  w h ic h y o u h a p p e n to  h a v e b e e n b o m .”  A m o s 

P in c h o t to  L o u is B ra n d e is , F e b ru a ry 6 ,1 9 3 7 , B ra n d e is M S S , U n i­

v e rs ity o f  L o u isv i l le L a w  S c h o o l, L o u isv i l le , K Y ,G 1 4 , F o ld e r 1 .

5 7 W ill is  V a n D e v a n te r to  F D R , M a y  1 8 ,1 9 3 7 , V a n D e v a n te r M S S , 

L ib ra ry o f  C o n g re ss , V o l. 5 4 ; C la p p e r , “ In  th e C a p ita l,”  C leve­

land P ress, M a y 1 9 , 1 9 3 7 .

5 8 S ta te m e n t, H e n ry G . T e ig a n , M a y  1 8 ,1 9 3 7 , T e ig a n M S S , M in ­
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n e so ta H is to r ic a l S o c ie ty , S t. P a u l, M I,  B o x 1 6 ; WVUTSRQPONMLKJIHGFEDCBAT im e (M a y 3 1 , 

1 9 3 7 ) p . 1 7 ; W ill ia m  E . B o ra h to  A .  A . L e w is , A u g u s t 1 1 , 1 9 3 7 , 

B o ra h M S S , L ib ra ry  o f  C o n g re ss , B o x  4 4 .

5 9 F ra n k B u x to n to W ill ia m  A lle n  W h ite , Ju n e 8 , 1 9 3 7 , W h ite 

M S S , L ib ra ry  o f  C o n g re ss , B o x  1 8 9 ; H a ro ld L .  Ic k e s , T h e S e c re t LKJIHGFEDCBA
D ia r y  o f  H a r o ld  L .  Ic k e s (3  v o ls ., N e w  Y o rk : S im o n a n d S c h u s te r , 

1 9 5 3 -5 4 )1 1 : 1 5 3 ; R . C . L in d sa y to  A n th o n y E d e n , M a y  2 8 ,1 9 3 7 , 

N o . 4 7 7 , F .O . 3 7 1 , 2 0 6 6 8 (A 4 1 0 8 /5 4 2 /4 5 ) . W h ite re p l ie d to  th e 

H era ld e d ito r : “ I  th in k  y o u a re d e a d r ig h t in  y o u r su rm ise th a t 

H u g h e s le d th e f ig h t in  th e C o u r t. H u g h e s is a g o o d f ig h te r . I  

k n e w h im  n e a r ly fo r ty  y e a rs a g o w h e n c o m b a t w a s h is m id d le 

n a m e . H e n e v e r l ie s d o w n a n d y o u m a y b e a ssu re d th a t h e d id n ’ t  

p ro p o se to  ta k e a l ic k in g  ly in g  d o w n in  th is c a se .”  W h ite to  B u x to n , 

Ju n e 1 2 ,1 9 3 7 , W h ite M S S , B o x 1 8 9 .

6 0 W ill ia m  E . L e u c h te n b u rg , “ F D R ’ s C o u r t-P a c k in g P la n : A  S e c­

o n d L ife ,  A  S e c o n d D e a th ,”  D uke L aw  Journa l, (Ju n e -S e p te m b e r 

1 9 8 5 ) , 6 7 3 -8 9 . (R e v ise d v e rs io n in Suprem e C ourt H isto r ica l 

Socie ty Y earbook 1988 , p p . 7 8 -9 0 .)

6 1 S a g in a w (M ic h .) D a ily  N ew s, A p r i l  1 3 ,1 9 3 7 , c l ip p in g , P re n tiss 

B ro w n S c ra p b o o k s , B ro w n M S S , p r iv a te ly h e ld , S t. Ig n a c e , M I;

W ill ia m  M . C o lm e r to  J . C . A llre d , M a y 1 8 ,1 9 3 7 , C o lm e r M S S , 

U n iv e rs ity o f  S o u th e rn M iss iss ip p i, H a tt ie sb u rg , M S , B o x 1 1 3 ; 

T he N ew Y ork T im es, M a y  2 3 , 1 9 3 7 ; “ A ll  In  O n e D a y ,”  C leve land 

P ress, M a y  1 9 ,1 9 3 7 . “ I  th in k  i ts fa te in  th e S e n a te is q u ite d o u b t­

fu l ,  w ith  th e a d v a n ta g e a t th is m o m e n t in  fa v o r o f  th e P re s id e n t’ s 

o p p o n e n ts ,”  S e n a to r W ill ia m  M c A d o o o f  C a li fo rn ia , w h o su p­

p o r te d th e p la n , c o n c e d e d o n th e d a y o f  V a n D e v a n te r’ s re­

t i re m e n t a n d th e Ju d ic ia ry C o m m itte e v o te . M c A d o o to  W il ­

l ia m  N e b le tt , M a y 1 8 , 1 9 3 7 , M c A d o o M S S , L ib ra ry o f  C o n­

g re ss , B o x  4 3 5 . S u th e r la n d d id , in d e e d , s te p d o w n a t th e b e­

g in n in g o f  1 9 3 8 . T h e P re n tiss B ro w n p a p e rs h a v e su b se q u e n tly 

b e e n m o v e d to  th e M ic h ig a n H is to r ic a l C o lle c t io n s , U n iv e r­

s ity  o f  M ic h ig a n , A n n  A rb o r , M I.

“  Ic k e s , S e c re t D ia ry , I I :  1 4 5 ; R e x fo rd G . T u g w e ll , T h e D e m o­

c ra t ic R o o se v e lt : A  B io g ra p h y o f  F ra n k l in D . R o o se v e lt (G a r­

d e n C ity , N Y : D o u b le d a y , 1 9 5 7 ) p . 3 8 7 ; E u g e n e C . G e rh a r t, 

A m e r ic a’ s A d v o c a te : R o b e r t H . Ja c k so n ( In d ia n a p o l is : B o b b s - 

M e rr i l l ,  1 9 5 8 )p . 1 1 7 . T h e H u g h e s le t te r , R o b e r t Ja c k so n sa id la te r , 

“ p re tty m u c h tu rn e d th e t id e .”  R o b e r t Ja c k so n C o lu m b ia O ra l 

H is to ry C o lle c t io n .
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A fte r o n e o f  th e g re a t la n d s l id e s in  A m e r ic a n 

p re s id e n tia l h is to ry , F ra n k l in D . R o o se v e lt to o k th e 

o a th o f  o f f ic e fo r  th e se c o n d t im e o n Ja n u a ry 2 0 , 

1 9 3 7 . A s h e h a d fo u r y e a rs b e fo re , C h ie f Ju s tic e 

C h a r le s E v a n s H u g h e s , l ik e R o o se v e lt a fo rm e r 

g o v e rn o r o f  N e w  Y o rk , a d m in is te re d th e o a th . 

T o rre n ts o f  ra in d re n c h e d th e in a u g u ra t io n , a n d 

H u g h e s’  d a m p w h isk e rs w a v e d in  th e b it in g  w in d .1 

W h e n th e sk u l lc a p p e d C h ie f Ju s tic e re a c h e d th e 

p ro m ise to  d e fe n d th e C o n s ti tu t io n , h e “ sp o k e s lo w ly  

a n d w ith sp e c ia l e m p h a s is .” 2 T h e P re s id e n t 

re sp o n d e d in  k in d , th o u g h h e fe l t l ik e  sa y in g , a s h e 

la te r to ld  h is a id e S a m R o se n m a n :3

Y e s , b u t i t ’ s th e C o n s ti tu t io n a s WVUTSRQPONMLKJIHGFEDCBAI  u n d e rs ta n d 

i t , f le x ib le e n o u g h to  m e e t a n y n e w p ro b le m 

o f  d e m o c ra c y— n o t th e k in d  o f  C o n s ti tu t io n 

y o u r C o u r t h a s ra ise d u p a s b a rr ie r to  p ro g re ss 

a n d d e m o c ra c y .

R o o se v e lt’s e m p h a s is in  p ro n o u n c in g th e o a th w a s 

n o t lo s t o n th e c ro w d ; so m e th o u g h t h e re p e a te d i t  

“ a s i f  i t  h a d b e e n a n a c c u sa tio n .”  N o r, R o se n m a n 

w a s su re , w a s th e re a n y d o u b t th a t H u g h e s , s it t in g 

ju s t b e h in d th e ro s tru m , u n d e rs to o d th e P re s id e n t’ s 

e m p h a s is w h e n h e d e c la re d in  h is a d d re ss th a t th e

p e o p le “ w il l  in s is t th a t every a g e n c y o f  p o p u la r 

g o v e rn m e n t u se e f fe c t iv e in s tru m e n ts to c a rry o u t 

th e ir w il l . ” 4 T h o u g h th e S u p re m e C o u r t h a d u p h e ld 

so m e o f  th e re sp o n se s to  th e D e p re ss io n a tte m p te d 

b y th e N e w D e a l a n d th e s ta te s , se v e ra l o f  i ts 

d e c is io n s , p a r t ic u la r ly th o se in v a l id a t in g N e w  D e a l 

p ro g ra m s , h a d f ru s tra te d th e P re s id e n t im m e n se ly .

T h e a tm o sp h e re w a s w a rm e r, a s w e ll a s d ry e r , a s 

th e R o o se v e lts h o s te d m e m b e rs o f  th e C o u r t fo r  

d in n e r a n d a m u s ic a l p ro g ra m o n F e b ru a ry 2 . H u g h e s 

w a s in  a  jo v ia l  m o o d , a n d w h e n h e a n d Ju s tic e W il l is  

V a n D e v a n te r sa t d o w n n e x t to th e P re s id e n t a f te r 

th e la d ie s re t ire d , th e y se e m e d v e ry c o n v iv ia l . 

R o o se v e lt a p p e a re d to  b e h a v in g so f in e a t im e th a t 

S e n a to r W ill ia m  B o ra h o f  Id a h o w a s re m in d e d o f  

th e “ R o m a n E m p e ro r w h o lo o k e d a ro u n d h is d in n e r 

ta b le a n d b e g a n to la u g h w h e n h e th o u g h t o f  h o w 

m a n y o f  th o se h e a d s w o u ld b e ro l l in g  o n th e 

m o rro w .” 5 B o ra h c o u ld n o t k n o w  h o w  c lo se to  th e 

t ru th h e w a s . A tto rn e y G e n e ra l H o m e r C u m m in g s , 

in d e e d , w h isp e re d u n c o m fo r ta b ly to  R o se n m a n th a t 

h e fe l t to o m u c h “ l ik e a c o n sp ira to r .”  R o se n m a n 

a g re e d , fo r  th e y w e re k e e p e rs o f  th e b e s t g u a rd e d 

se c re t in  W a sh in g to n .6

R o o se v e lt h im se lf la c k e d th e g a l l to re v e a l th e 

se c re t b e fo re th e ju d ic ia ry d in n e r , b u t h e w a n te d i t
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C h a r le s E v a n s H u g h e s sw o re in  F ra n k l in D . R o o se v e lt w h e n th e P re s id e n t (a d d re ss in g th e p u b l ic ) to o k th e o a th o f  o f f ic e fo r  th e 

se c o n d t im e o n Ja n u a ry 2 0 , 1 9 3 7 . A s th e sk u l lc a p p e d C h ie f Ju s tic e (se a te d a t c e n te r ) re a c h e d th e p ro m ise to d e fe n d th e 

C o n s ti tu t io n , h e “ sp o k e s lo w ly a n d w ith  sp e c ia l e m p h a s is ,”  a n d th e P re s id e n t re sp o n d e d in  k in d .

k n o w n b e fo re th e fo l lo w in g  w e e k , w h e n a rg u m e n ts 

w e re sc h e d u le d fo r  th e c a se s te s t in g th e v a l id i ty  o f  

th e N a tio n a l L a b o r R e la t io n s A c t. T h e re fo re , h e 

m a d e h is a n n o u n c e m e n t o n F r id a y , F e b ru a ry 5 ,1 9 3 7 , 

f i rs t to a m e e tin g o f  C a b in e t a n d c o n g re ss io n a l 

le a d e rs a n d th e n in  a p re ss c o n fe re n c e to th e w o r ld  

a t la rg e .7 T o m  C o rc o ra n , p re d ic t in g th a t Ju s tic e L o u is 

D . B ra n d e is “ su re w o n ’ t l ik e i t , ”  g o t R o o se v e lt’ s 

p e rm iss io n to  b re a k th e n e w s e a r l ie r th a t m o rn in g to  

“ o ld Isa ia h .”  T h e Ju s tic e’ s re a c t io n w h e n “ T o m m y 

th e C o rk”  c a u g h t u p to  h im  in  th e ro b in g ro o m w a s 

a s fo re c a s t.8 H is B re th re n re c e iv e d th e n e w s o n th e 

B e n c h a b o u t a n h o u r la te r . T h e la w y e r a p p e a r in g 

b e fo re th e m p a u se d fo r a m o m e n t, d isc o n c e r te d , 

w h e n h e re a l iz e d h is a rg u m e n t w a s n o lo n g e r 

re c e iv in g th e C o u r t’ s fu l l  a tte n tio n .9

T h e m e ssa g e re a d b y  th e Ju s tic e s w a s a c o p y o f  

th e o n e R o o se v e lt h a d ju s t se n t C o n g re ss . C la im in g 

th e n e e d fo r a m o re e f f ic ie n t ju d ic ia ry , R o o se v e lt 

p ro p o se d a sw e e p in g p la n to  re fo rm  th e e n tire fe d e ra l 

ju d ic ia l sy s te m— in c lu d in g th e S u p re m e C o u r t. 

P u rp o r te d ly a im e d a t r id d in g th e C o u r t o f  

su p e ra n n u a te d m e m b e rs , th e b i l l  w o u ld a l lo w  th e

P re s id e n t to a p p o in t a n e x tra Ju s tic e , u p to a 

m a x im u m o f  s ix , fo r  e a c h o n e w h o re m a in e d o n th e 

C o u r t s ix m o n th s p a s t h is se v e n tie th b ir th d a y . 

“ S e v e ra l w e e k s ,”  re c o rd e d M e r lo P u se y so o n 

a f te rw a rd s , “ w e re re q u ire d to s tr ip . . . th e b i l l  o f  i ts 

c a m o u f la g e .”  T h is se e m s n o t to h a v e b e e n e n tire ly 

th e c a se . “ T o o c le v e r , to o d a m n e d c le v e r ,”  re m a rk e d 

a p ro -A d m in is tra t io n n e w sp a p e r im m e d ia te ly a f te r 

th e m e ssa g e , a n d WVUTSRQPONMLKJIHGFEDCBAT he N ew Y ork T im es re p o r te d th a t 

“ C o n g re ss in s ta n tly re c o g n iz e d i ts o u ts ta n d in g 

fe a tu re a n d p u rp o se .” 1 0

T h e p u rp o se o f  th a t fe a tu re , o f  c o u rse , w a s v e ry 

s im p ly to p a c k th e C o u r t, to a d d e n o u g h n e w 

m e m b e rs to  fo rc e i t  in to su b m iss io n . T h e su p p o se d 

re fo rm p u rp o se a p p e a le d to R o o se v e lt’ s se n se o f  

m isd ire c t io n . T h e i ro n ic fa c t th a t i t w a s th e 

a p p l ic a t io n to  th e S u p re m e C o u r t o f  a p la n p ro p o se d 

tw o  d e c a d e s e a r l ie r fo r  th e lo w e r c o u r ts b y  th e th e n - 

A tto m e y G e n e ra l, Ja m e s C . M c R e y n o ld s , a p p e a le d 

to  h is p u c k ish se n se o f  h u m o r. T h a t i ts im p a c t w a s 

o n th e s ta tu re o f  th e C o u r t, ra th e r th a n o n th e 

su b s ta n c e o f  th e C o n s ti tu t io n , v e ry l ik e ly  a p p e a le d 

to  th e je a lo u sy a n d d is tru s t h e h a d lo n g b o rn e a g a in s t
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th e le g a l p ro fe ss io n . W h e n C u m m in g s p re se n te d h im  

w ith  th e re su lt o f  th e Ju s tic e D e p a r tm e n t’s re se a rc h , 

R o o se v e lt re g a rd e d i t  a s “ th e a n sw e r to a m a id e n’ s 

p ra y e r .” 1 1

In  th is c a se th e m a id e n w e n t in to b a tt le h e a v i ly 

a rm e d , w ith  th e la rg e s t m a jo r i t ie s in  C o n g re ss e v e r 

e n jo y e d b y  a n y P re s id e n t. “ Y e s , I  w il l  f ig h t i t ,”  sa id 

C a rte r G la ss o f  V irg in ia . “ B u t w h a t’ s th e u se ? I  th in k  

C o n g re ss w il l  d o a n y th in g in  th e w o r ld  th e P re s id e n t 

te l ls th e m to  d o .” 1 2 A t  th e s ta r t, in d e e d , th is s tre n g th 

a lo n e se e m e d su f f ic ie n t to  c a rry R o o se v e lt th ro u g h ; 

th e b a la n c e o f  in i t ia l c o n g re ss io n a l re sp o n se w a s 

d e c id e d ly in  fa v o r o f  th e p la n , a n d th e le a d e rsh ip 

e x p re sse d c o n f id e n c e th a t i t  w o u ld  p a ss .1 3 F o r w e e k s 

a f te r th e P re s id e n t’ s m e ssa g e , m a n y e v e n th o u g h t h is 

sc h e m e w o u ld b e e n a c te d b e fo re th e e n d o f  M a rc h .1 4

B u t th e re a c t io n in  th e c o u n try a t la rg e , n u m e ro u s 

su rv e y s sh o w e d , w a s g e n e ra l ly h o s ti le . A  p o l l o f  

n e w sp a p e rs th a t h a d su p p o r te d R o o se v e lt a g a in s t A lf  

L a n d o n in  1 9 3 6 in d ic a te d th a t m o st o p p o se d th e 

C o u r t p la n . S im ila r ly , a G a llu p p o l l  sh o w e d th a t o n e - 

th ird  o f  th o se w h o h a d v o te d fo r  R o o se v e lt o p p o se d 

th e p la n , w h ile o n ly o n e L a n d o n v o te r in  te n 

su p p o r te d i t . T h e le g a l p ro fe ss io n in  p a r t ic u la r 

re a c te d s tro n g ly , a m a jo r i ty o f  A m e r ic a n B a r 

A sso c ia t io n m e m b e rs p o l le d o p p o s in g th e p la n in  

e v e ry s ta te a n d b y a s ix to o n e v o te o v e ra l l . S o o n 

c o n g re ss io n a l o p p o n e n ts d re w o n th is re se rv o ir o f  

h o s ti l i ty , a n d b e fo re F e b ru a ry w a s o v e r D e m o c ra tic 

d e fe c t io n s le d th e m to  b e l ie v e th a t th e y h a d “ so m e 

c h a n c e”  o f  s to p p in g th e b i l l . R o o se v e lt se e m e d to  

h a v e th e n u m b e rs to  w in  a v o te , b u t h is o p p o n e n ts 

se e m e d to  h a v e e n o u g h , a t le a s t in  th e S e n a te , to  p u t 

o f f  th a t v o te fo r  m a n y w e e k s .1 5

R o o se v e lt’ s su b te r fu g e a b o u t th e a g e o f  th e 

Ju s tic e s w a s a m a jo r fa c to r in  a ro u s in g p u b l ic 

su sp ic io n .1 6 H e h im se lf la te r a d m itte d h is e rro r in  

p re se n ta t io n o f  th e p la n a n d q u ic k ly to o k a m o re 

d ire c t a p p ro a c h .1 7 O n M a rc h 4 , se n s in g th a t h is 

c a m p a ig n w a s b o g g in g d o w n , h e to o k a d v a n ta g e o f  

a D e m o c ra tic v ic to ry  d in n e r a t th e M a y f lo w e r H o te l 

to  sh if t th e b a tt le to  f i rm e r g ro u n d . U n a b a sh e d ly h e 

la id  h is f i rs t  e m p h a s is o n  p a r ty lo y a lty . T h e n , re c it in g 

a l i ta n y  o f  n a tio n a l p ro b le m s , h e u rg e d th a t e a c h o n e 

m u st b e c o n f ro n te d “ N O W ,”  a n d th a t o n ly w ith  a 

fa v o ra b le C o u r t c o u ld th e N e w D e a l d o so 

su c c e ss fu l ly . “ I t  w il l  ta k e c o u ra g e ,”  h e c o n c lu d e d , 

a d a p tin g a l in e f ro m  B ra n d e is’  d isse n t in  WVUTSRQPONMLKJIHGFEDCBAN ew Sta te 

Ice C o. v . L iebm ann , “ to  le t o u r m in d s b e b o ld .”  T h e 

“ N O W ”  sp e e c h w a s o n e o f  R o o se v e lt’ s m o st 

fa m o u s— S e c re ta ry o f  th e In te r io r H a ro ld Ic k e s 

th o u g h t i t  “ b y  a l l  o d d s , th e g re a te s t h e h a s e v e r m a d e .”

A d m in is tra t io n o p e ra t iv e s , h o w e v e r , w e re 

d isa p p o in te d in  th e ir se a rc h fo r  a c h a n g e in  th e n a tu re 

o f  th e b a tt le ; re a c t io n to  th e sp e e c h in  C o n g re ss w a s 

d iv id e d a lo n g th e l in e s a lre a d y la id . A n d  in d e e d , i t  

c o u ld h a rd ly b e o th e rw ise . T h e sp u r io u s c o n c e rn 

a b o u t a g e a n d th e s ta te o f  th e C o u r t’s d o c k e t h a d 

d ra w n so m e a tte n tio n , b u t f ro m  th e s ta r t th e fo c u s o f  

th e d e b a te w a s o n th e b a s ic q u e s tio n o f  w h e th e r i t  

w a s w ise to  p a c k th e C o u r t fo r  id e o lo g ic a l re a so n s .1 8 

T h e A d m in is tra t io n m ig h t s t i l l c l in g to i ts f i rs t 

g ro u n d , b u t n o m e ssa g e f ro m  O ly m p u s w a s n e c e ssa ry 

to  c la r i fy  th e t ru e n a tu re o f  th e d e b a te .

C o n f irm a tio n , i f  a n y w e re n e e d e d , w a s g iv e n 

s tr ik in g ly  to  R o o se v e lt h im se lf o n M a rc h 9 , w h e n h e 

to ld  th e n a tio n in  a f i re s id e c h a t, “ W e h a v e. . . re a c h e d 

th e p o in t a s a n a tio n w h e re w e m u st ta k e a c tio n to  

sa v e th e C o n s ti tu t io n f ro m  th e C o u r t a n d th e C o u r t 

f ro m  i tse lf .”  A s a c l in c h e r , h e q u o te d a p a ssa g e th a t 

w a s fo u n d “ m o st a rre s t in g”  b y b o th n e w sp a p e r 

c o lu m n is ts a n d th e p u b l ic a t la rg e .1 9 “ W e a re u n d e r 

a C o n s ti tu t io n , b u t th e C o n s ti tu t io n is  w h a t th e ju d g e s 

sa y i t  is ,”  w a s th e l in e , u tte re d f i rs t  in  a 1 9 0 7 sp e e c h 

b y  th e th e n - g o v e rn o r o f  N e w  Y o rk , C h a r le s E v a n s 

H u g h e s .

T h re e d e c a d e s la te r , h o w e v e r , th a t fo rm e r 

g o v e rn o r h a d n o t y e t e n te re d th e f ra y . H is in a c t iv i ty  

w a s n o t d u e to  in d if fe re n c e ; th e b i l l ,  h e sa id p r iv a te ly 

a fe w  w e e k s la te r , “ w o u ld d e s tro y th e C o u r t a s a n 

in s t i tu t io n .”  N o r  w a s i t  d u e to  a la c k o f  o p p o r tu n it ie s . 

N B C  a n d E d w a rd R . M u rro w  o f  C B S b o th o f fe re d 

H u g h e s fa c i l i t ie s fo r  re sp o n d in g to R o o se v e lt , b u t 

h e re je c te d th e m . H e rb e r t H o o v e r— a n o u tsp o k e n 

o p p o n e n t o f  th e p la n , u n l ik e th e .m a jo r i ty o f  

R e p u b lic a n s , w h o th o u g h t th e y w o u ld b e m o st 

e f fe c t iv e i f  “ m e e k a s sk im m e d m ilk ” — se n t a n 

e m issa ry to H u g h e s a sk in g h im  to su g g e s t th a t 

B ra n d e is re t ire a n d sp e a k o u t a g a in s t th e p la n . T h e 

C h ie f Ju s tic e p ro v e d u n w il l in g  to  d isc u ss th e p ro p o sa l 

w ith  h is c o l le a g u e . W h a t H o o v e r su g g e s te d , h e sa id , 

w a s “ c o m p a ra b le to ta lk in g w ith  a m a n re g a rd in g 

th e w o m a n h e p ro p o se d to  m a rry .”  A n d  w h e n , b e fo re 

th e c r is is w a s re so lv e d , B ra n d e is a c tu a l ly o f fe re d to  

re t ire , H u g h e s , th o u g h fu l ly  a w a re o f  th e p o te n tia l 

b lo w  to  R o o se v e lt’s sc h e m e , u rg e d h im  to  s ta y . V e ry  

s im p ly , H u g h e s d id  n o t re g a rd h is ro le a s th a t o f  a 

g e n e ra l le a d in g o n e o f  th e o p p o s in g a rm ie s in  a g re a t 

p o l i t ic a l b a tt le ; ra th e r , h e w a s C h ie f J u s t ic e a n d th u s , 

in  h is o w n w o rd s , “ a s d is in te re s te d in  th is m a tte r—  

f ro m  a p o l i t ic a l s ta n d p o in t— a s a n y o n e in  th e U n ite d 

S ta te s .” H e w o u ld o n ly c o n c e rn h im se lf w ith  h is 

o f f ic ia l  fu n c t io n , a n d a s to  th a t h e m e re ly sa id , “ I f  

th e y w a n t m e to  p re s id e o v e r a c o n v e n tio n , I  c a n d o



H U G H E S ’  L E T T E R  O N  C O U R T - P A C K I N G 7 9 ZYXWVUTSRQPONMLKJIHGFEDCBA

i t . ” 2 0

S o o n H u g h e s h a d a n o p p o r tu n ity to  p la y a p a r t 

in  th e b a tt le c o n s is te n t w ith  h is se n se o f  ju d ic ia l 

p ro p r ie ty . T h e d a y a f te r R o o se v e lt’ s f i re s id e c h a t, 

th e S e n a te Ju d ic ia ry C o m m itte e b e g a n h e a r in g s o n 

th e b i l l . T h e A d m in is tra t io n w a s a n x io u s th a t th e 

h e a r in g s b e f in ish e d q u ic k ly , b u t w ith  H e n ry F o u n ta in 

A sh u rs t o f  A r iz o n a p re s id in g th a t h o p e w a s d o o m e d . 

N o t o n ly  d id  A sh u rs t lo v e th e l im e l ig h t,2 1 b u t h e w a s 

th e S e n a te’ s c h ie f a p o s tle o f  in c o n s is te n c y a s “ o n e 

o f  l i fe ’ s g re a t v ir tu e s .”  P ra ise d b y  a c o n s ti tu e n t fo r  

h is s ta n d o n th e P re s id e n t’ s b i l l ,  h e re p l ie d , “ W h ic h 

s ta n d ?”  T h e q u e s tio n w a s n o t p u re ly rh e to r ic a l. 

H a v in g c o n d e m n e d C o u r t-p a c k in g th e p re v io u s y e a r , 

h e tu rn e d fa c e a f te r F e b ru a ry 5 a n d in tro d u c e d th e 

P re s id e n t’ s b i l l . H is e n th u s ia sm w a s su sp e c t, 

h o w e v e r , fo r h e re s is te d a l l p re ssu re fo r sp e e d , 

le isu re ly c o n d u c tin g th e c o m m itte e th ro u g h se v e n 

w e e k s o f  h e a r in g s b e fo re b e g in n in g a n e x te n d e d 

e x e c u tiv e se ss io n .2 2

T h e A d m in is tra t io n to o k le ss th a n tw o  w e e k s to  

p re se n t i ts c a se , a n d th e n i t  w a s th e tu rn o f  th e 

o p p o s it io n fo rc e s . S e n a to r B u rto n K .  W h e e le r , th e 

l ib e ra l D e m o c ra t f ro m  M o n ta n a , w a s sc h e d u le d to  

le a d o f f  th e ir te s t im o n y o n M o n d a y , M a rc h 2 2 . F o r 

so m e t im e h e a n d h is a l l ie s h a d b e e n t ry in g  to  b r in g 

th e C o u r t in  o n th e ir s id e o f  th e f ig h t. O n M a rc h 1 8 

W h e e le r , a c c o m p a n ie d b y  S e n a to rs W a rre n A u s tin , 

a R e p u b lic a n o n th e Ju d ic ia ry C o m m itte e , a n d 

W ill ia m  K in g , o n e o f  th e p a n e l’ s se n io r D e m o c ra ts , 

c a l le d o n H u g h e s to a sk h im  to te s t i fy a g a in s t th e 

b i l l .  T h e C h ie f Ju s tic e re c e iv e d th e d e le g a tio n “ w ith  

h is u su a l Jo v ia n a f fa b i l i ty ” 2 3 a n d e x p re sse d 

w il l in g n e ss to  a p p e a r . H e w o u ld n o t d o so , h o w e v e r , 

u n le ss a c c o m p a n ie d b y  B ra n d e is , th e se n io r a n d m o st 

re v e re d m e m b e r o f  th e C o u r t’ s l ib e ra l w in g . T h e 

S e n a to rs le f t in  ju b i la t io n , a ssu m in g th a t H u g h e s 

w o u ld te s t i fy w ith  B ra n d e is a n d V a n D e v a n te r , a s h e 

h a d tw o  y e a rs b e fo re a g a in s t a b i l l  a im e d a t c h a n g in g 

th e C o u r t’s a p p e l la te p ro c e d u re . T h is t im e , h o w e v e r , 

H u g h e s fo u n d th a t B ra n d e is s to o d fa s t a g a in s t a n 

a p p e a ra n c e in  w h ic h th e Ju s tic e s w o u ld “ te s t i fy o n a 

m a tte r a f fe c t in g th e ir o w n in te g r i ty .” 2 4 H u g h e s 

th e re u p o n su g g e s te d th a t h e m ig h t, in  re sp o n se to  a 

re q u e s t f ro m  th e c o m m itte e , w rite  a le t te r s ta t in g th e 

fa c ts o f  th e c o u r t’ s w o rk . T h a t id e a B ra n d e is a c c e p te d 

a n d so , H u g h e s fo u n d , d id  V a n D e v a n te r .2 5

O n F r id a y m o rn in g , th e re fo re , H u g h e s c a l le d 

S e n a to r K in g  a t h is h o m e to  te l l  h im  th a t th e re w a s a 

s tro n g fe e l in g th a t th e C o u r t sh o u ld n o t e n te r th e 

c o n tro v e rsy “ in  a n y d ire c t o r e v e n in d ire c t w a y .”  B u t, 

h e c o n tin u e d , w ith  a c h a ra c te r is t ic e m p h a s is , i f  th e

c o m m itte e sh o u ld d e s ire in fo rm a tio n o n  th e w o rk  o f  

th e C o u r t, “ o f  c o u rse w e w il l  b e g la d to g iv e th e 

fa c ts .”  H e w o u ld g iv e th e m “ in  w rit in g  a n a n sw e r to  

sp e c if ic in q u ir ie s , i f  th e c o m m itte e d e s ire s fa c ts .”  

“ T h e m a te r ia l is a l l  th e re ,”  h e a d d e d , in d ic a t in g th a t 

i t  w a s a m a tte r o f  p u b l ic re c o rd a n y w a y .2 6

A fte r  h is c o n v e rsa tio n w ith  K in g , H u g h e s re a c h e d 

W h e e le r a t h is o f f ic e  a n d g a v e h im  th e sa m e m e ssa g e . 

E ith e r th e S e n a to r d id  n o t u n d e rs ta n d o r h e lo s t h is 

n e rv e— p e rh a p s b e c a u se h e h a d v o c ife ro u s ly o p p o se d 

H u g h e s’  c o n f irm a tio n2 7— a n d h e d id  n o t a c t o n th e 

C h ie f Ju s tic e’s o f fe r . B u t th e n e x t d a y , re sp o n d in g to  

w h a t h e h o p e fu l ly re g a rd e d a s a t ip -o f f  f ro m  h is f r ie n d 

B ra n d e is , h e c a l le d o n th e a g e d Ju s tic e . B ra n d e is 

p ro d d e d th e re lu c ta n t W h e e le r to r in g H u g h e s , 

le a d in g th e S e n a to r b y th e h a n d to th e p h o n e a n d 

h o ld in g h im  th e re w h ile h e m a d e th e c a l l h im se lf . 

T o ld th a t W h e e le r w o u ld l ik e  to se e h im , H u g h e s 

re sp o n d e d c o rd ia l ly a n d su g g e s te d th a t th e S e n a to r 

c o m e o v e r im m e d ia te ly .2 8

A n d  so , la te th a t a f te rn o o n W h e e le r c a l le d o n th e 

C h ie f Ju s tic e a t h is la rg e h o u se o n R  S tre e t. O n c e 

m o re H u g h e s g a v e h im  a w a rm re c e p tio n . W h e n 

w a s th e le t te r n e e d e d , h e a sk e d . M o n d a y m o rn in g , 

re p l ie d W h e e le r . W h y  so so o n ? “ T h e y’ v e c irc u la te d 

a s to ry th a t I  w il l  n o t te s t i ly a f te r a l l ,”  W h e e le r 

e x p la in e d . “ I f  I  p u t i t  o f fM o n d a y , th e y’ l l  sa y I  n e v e r 

w il l  ta k e th e s ta n d .” 2 9 W h e e le r m ig h t, o f  c o u rse , h a v e 

b e g u n h is te s t im o n y w ith o u t th e le t te r , a s h e h a d 

p la n n e d . I t  w o u ld h a v e th e m o st im p a c t, th o u g h , i f  

p re se n te d a t th e b e g in n in g o f  th e o p p o s it io n 

te s t im o n y ; b e s id e s , h e “ w a n te d th e d ra m a o f  th e 

m o m e n t o f  p re se n tin g th e le t te r to  b e h is .” 3 0

H u g h e s c o m p re h e n d e d . G o n e w a s h is in s is te n c e 

th a t th e re q u e s t fo r in fo rm a tio n b e f ro m  th e 

c o m m itte e i tse lf  a n d th a t i t  b e in  th e fo rm  o f  sp e c if ic 

w rit te n q u e s tio n s . L o o k in g a t h is w a tc h , h e sa id , “ I t  

is  n o w  f iv e - th ir ty . T h e l ib ra ry  is c lo se d , m y  se c re ta ry 

is g o n e . . . . C a n y o u c o m e b y e a r ly M o n d a y 

m o rn in g ?”  C e rta in ly , a n sw e re d W h e e le r , b u t th e n 

H u g h e s a sk e d w h e th e r h e w a s f re e S u n d a y a f te rn o o n . 

W h e e le r w a s , a n d so th e n e x t d a y H u g h e s c a l le d h im  

u p a n d a sk e d h im  to  d ro p o v e r .3 1

“ T h e b a b y is b o m ,”  th e C h ie f Ju s tic e sa id w ith  

a p p a re n t so le m n ity , h a n d in g W h e e le r a lo n g 

ty p e w r it te n le t te r a s h is v is i to r w a lk e d in . “ D o e s th a t 

a n sw e r y o u r q u e s tio n ?” H u g h e s a sk e d a f te r th e 

S e n a to r re a d th ro u g h i t . “ Y e s , i t  d o e s ,”  re sp o n d e d 

W h e e le r h a p p i ly . “ I t  c e r ta in ly d o e s .” 3 2

A n d i t  c e r ta in ly d id . T h e le t te r , th o u g h t tw o  

v e te ra n jo u rn a l is ts , w a s “ a m a ste rp ie c e o f  

e x p o s it io n .” 3 3 R o o se v e lt’ s o r ig in a l l in e  o f  a tta c k , th e
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a l le g e d in e f f ic ie n c y o f  th e C o u r t, h a d s tru c k a c h o rd 

o n w h ic h H u g h e s , th e e x e m p la r o f  e f f ic ie n c y , w a s 

p a r t ic u la r ly se n s it iv e . H e re sp o n d e d w ith  h is fa v o r i te 

w e a p o n , th e fa c ts .3 4 W h e n th e C o u r t ro se fo r th e 

c u rre n t re c e ss , h e p o in te d o u t, i t  h a d h e a rd c a se s fo r  

w h ic h WVUTSRQPONMLKJIHGFEDCBAcertio ra r i w a s g ra n te d o n ly  fo u r w e e k s b e fo re ; 

fo r  se v e ra l T e rm s th e C o u r t h a d b e e n a b le to  a d jo u rn 

a f te r d isp o s in g o f  a l l c a se s re a d y to b e h e a rd . O f 

c o u rse , th e C o u r t i tse lf th ro u g h e x e rc ise o f  th e 

certio ra r i p o w e r d e te rm in e d ju s t h o w  h e a v y i ts d o c k e t

w o u ld b e , b u t H u g h e s th o u g h t h is B re th re n b e l ie v e d 

“ th a t i f  a n y e r ro r is b e in g m a d e in  d e a l in g w ith  th e se 

a p p l ic a t io n s i t  is o n th e s id e o f  l ib e ra l i ty .”  T h is v ie w  

w a s n o t u n iv e rsa l ly h e ld , b u t e v e n A tto rn e y G e n e ra l 

C u m m in g s h a d a d m itte d b e fo re F e b ru a ry th a t m a n y 

c a se s re a c h in g th e S u p re m e C o u r t d id n o t p o sse ss 

su f f ic ie n t m e r it to  w a rra n t su b s ta n tiv e c o n s id e ra t io n . 

M o re o v e r , S to n e , th e Ju s tic e w h o m o st v ig o ro u s ly 

c r i t ic iz e d H u g h e s’ e m p h a s is o n e f f ic ie n c y in  th e 

c o n d u c t o f  th e C o u r t, w ro te a t a b o u t th e t im e o f

S e n a to r B u rto n K .  W h e e le r , a l ib e ra l 

D e m o c ra t f ro m  M o n ta n a (a b o v e , le f t) , 

le d th e o p p o s it io n to  th e C o u r t-p a c k in g 

b i l l .  H e w a s a c c o m p a n ie d b y  S e n a to r 

W a rre n A u s tin ( le f t) , a V e rm o n t 

R e p u b lic a n , a n d W ill ia m  K in g  (a b o v e ) , a 

se n io r D e m o c ra t f ro m  U ta h , b o th 

m e m b e rs o f  th e Ju d ic ia ry C o m m itte e , o n 

h is v is i t to  p e rsu a d e C h ie f Ju s tic e 

H u g h e s to  te s t i fy a g a in s t F D R’ s 

p ro p o sa l. H u g h e s in i t ia l ly  a c c e p te d , b u t 

a f te r c o n su lt in g Ju s tic e B ra n d e is , h e 

d e c id e d th a t i t  w a s im p ro p e r fo r  th e 

C o u r t to  p u b l ic ly  te s t i fy o n a su b je c t 

c o n c e rn in g i ts in te g r i ty . A  se c o n d v is i t b y  

W h e e le r , th is t im e to  H u g h e s’  h o m e , 

p e rsu a d e d th e C h ie f Ju s t ic e to  w rite a 

le t te r to  th e c o m m itte e e x p re ss in g h is 

v ie w s o n th e la c k o f  n e c e ss ity fo r  

a d d it io n a l Ju s tic e s .
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H u g h e s’  le t te r th a t th e C o u r t h a d “ m a d e th e m is ta k e 

o f b e in g o v e r-g e n e ro u s” in g ra n tin g th e 

a p p l ic a t io n s .3 5

N o t o n ly w a s th e a d d it io n o f  n e w Ju s tic e s 

u n n e c e ssa ry fo r  e f f ic ie n c y , w ro te H u g h e s , i t  w o u ld 

p o s it iv e ly h a m p e r th e C o u r t’ s o p e ra t io n . D e sp ite h is 

c o n f id e n c e th a t h e c o u ld “ p re s id e o v e r a c o n v e n tio n ,”  

h e h a d m a d e c le a r , in  le c tu re s o n th e C o u r t th a t h e 

d e l iv e re d b e fo re b e c o m in g C h ie f Ju s tic e , h is b e l ie f 

th a t th e C o u r t sh o u ld n o t b e e x p a n d e d :

E v e ry o n e w h o h a s w o rk e d in  a g ro u p k n o w s 

th e n e c e ss ity o f  l im it in g  s iz e to o b ta in 

e f f ic ie n c y . A n d th is is p e c u l ia r ly t ru e o f  a 

ju d ic ia l b o d y . I t  is to o m u c h to sa y th a t th e 

S u p re m e C o u r t c o u ld n o t d o i ts w o rk  i f  tw o  

m o re m e m b e rs w e re a d d e d , b u t I  th in k th a t 

th e c o n se n su s o f  c o m p e te n t o p in io n is th a t i t  

is n o w  la rg e e n o u g h .3 6

N o w , in  th e le t te r to W h e e le r , H u g h e s m e re ly 

c o n f irm e d th is e a r l ie r v ie w : “ T h e re w o u ld b e m o re 

ju d g e s to  h e a r , m o re ju d g e s to  c o n fe r , m o re ju d g e s 

to d isc u ss , m o re ju d g e s to b e c o n v in c e d a n d to  

d e c id e .”

T h e su g g e s tio n h a d b e e n m a d e th a t th is p ro b le m 

c o u ld b e so lv e d b y  d iv id in g  th e C o u r t in to  p a n e ls fo r  

m o st c a se s , b u t H u g h e s re sp o n d e d to su c h a 

su g g e s tio n in  th e S u p re m e C o u r t le c tu re s , w h e n h e 

h a d sa id , “ H a p p ily , su g g e s tio n s fo r a n in c re a se d 

n u m b e r a n d fo r  tw o  d iv is io n s o f  th e C o u r t h a v e n o t 

b e e n fa v o re d b e c a u se o f  th e ir im p ra c t ic a l i ty in  v ie w  

o f  th e c h a ra c te r o f  th e C o u r t’ s m o st im p o r ta n t 

fu n c t io n .” 3 7

B u t th e le t te r to W h e e le r w e n t a s te p b e y o n d . 

“ T h e C o n s ti tu t io n ,”  h e a d d e d , “ d o e s n o t a p p e a r to  

a u th o r iz e”  a d iv is io n o f  th e S u p re m e C o u r t in to  

p a n e ls . T h e p a ssa g e is m y s ti fy in g , b e c a u se i t  w a s 

a rg u a b ly , a s WVUTSRQPONMLKJIHGFEDCBAT he N ew R epub lic c la im e d , b la ta n tly 

im p ro p e r a s “ a n a d v iso ry o p in io n ru n r io t.” 3 8

F ro m th e b e g in n in g o f  th e R e p u b lic th e 

S u p re m e C o u r t h a d h e ld i t  im p ro p e r to  a d v ise o n 

c o n s ti tu t io n a l q u e s tio n s o u ts id e th e c o n te x t o f  a 

p ro p e r ly p re se n te d c a se . I f  H u g h e s’ c o m m e n t 

se e m e d ta m e b e c a u se i t c le a r ly c o u ld n o t b e 

a u th o r i ta t iv e , i t  a lso a p p e a re d to  b e a m o re f la g ra n t 

im p ro p r ie ty b e c a u se i t  w a s w rit te n b y o n e Ju s tic e 

o u ts id e th e o rd in a ry p ro c e d u re s o f  th e C o u r t. 

C o m m e n tin g in  h is S u p re m e C o u r t le c tu re s o n a n 

a d v iso ry o p in io n g iv e n b y  th e Ju s tic e s in  re sp o n se 

to a q u e s tio n p ro p o u n d e d b y P re s id e n t Ja m e s 

M o n ro e , H u g h e s h a d sa id

T h is , o f  c o u rse , w a s e x tra -o f f ic ia l , b u t i t  is 

sa fe to sa y th a t n o th in g o f  th e so r t c o u ld 

h a p p e n to d a y . . . . [ I ] t  is o n ly  w ith  th e l ig h t 

a f fo rd e d b y a re a l c o n te s t th a t o p in io n s o n 

q u e s tio n s o f  th e h ig h e s t im p o r ta n c e c a n sa fe ly 

b e re n d e re d .3 9

N o t o n ly  d id  H u g h e s , i t  se e m s, o f fe r a n a d v iso ry 

o p in io n in  h is le t te r to W h e e le r , b u t B ra n d e is a n d 

V a n D e v a n te r , b o th o f  w h o m w e re e x tre m e ly 

m e tic u lo u s a b o u t ju d ic ia l p ro c e d u re ,4 0 b o th a p p ro v e d 

th e m e ssa g e a f te r g o in g o v e r i t  c a re fu l ly .4 1 O n e 

Ju s tic e , p e rh a p s , m ig h t n o t n o tic e th a t in  th e h a s te o f  

c o m p o s it io n a s in g le se n te n c e in a d v e r te n tly se e m e d 

to o f fe r a c o n s ti tu t io n a l o p in io n , b u t n o t a l l th re e . 

O n e Ju s tic e , p e rh a p s , m ig h t n o t m in d b re a c h in g th e 

b o u n d s o f  ju d ic ia l p ro p r ie ty to  p ro te c t th e C o u r t, b u t 

p ro b a b ly n o t a l l  th re e .

C o m p o u n d in g th e m y s te ry is th e c o n -s id e ra t io n 

th a t th e a p p a re n t a d v iso ry o p in io n w a s n o t in  fa c t 

n e c e ssa ry fo r  th e le t te r . T h e p ra c t ic a l p ro b le m ra ise d 

b y  H u g h e s— th a t “ a d e c is io n b y  a p a r t o f  th e c o u r t 

w o u ld b e u n sa tis fa c to ry” — w a s e n o u g h to d isp o se 

o f  th e d iv id e d -C o u r t p ro p o sa l. I f  m o re w e ig h t w e re 

n e e d e d , i t  c o u ld h a v e b e e n g iv e n b y  a p a ss in g— a n d 

p e r fe c t ly a p p ro p r ia te— re fe re n c e to  th e se r io u s c o n­

s t i tu t io n a l q u e s tio n p o se d b y th e su g g e s tio n . T h e 

im p a c t o f  th e le t te r , o n e c a n b e v ir tu a l ly  c e r ta in , 

w o u ld n o t h a v e b e e n d im in ish e d .

P e rh a p s , h o w e v e r , th is a l l ta k e s th e m a tte r to o 

se r io u s ly . I t  m a y w e ll b e th a t H u g h e s w a s , in  fa c t, 

t ry in g o n ly to e x p re ss th e p o in t th a t th e 

c o n s ti tu t io n a l i ty o f  se p a ra te p a n e ls w a s in  se r io u s 

d o u b t. B y  sa y in g th a t th e C o n s ti tu t io n “ d o e s n o t 

a p p e a r to  a u th o r iz e”  th e su g g e s tio n , h e m a y s im p ly 

h a v e b e e n p o in t in g to  th e fa c t th a t n o te x tu a l a u th o r i ty 

a p p e a rs in  th e d o c u m e n t; a n u n re so lv e d q u e s tio n w a s 

th e re fo re p re se n te d . In s te a d o f  e la b o ra t in g o n th e 

p o in t o r m a k in g i t  s ta n d a lo n e , e ith e r o f  w h ic h h e 

m ig h t h a v e d o n e h a d th e c o n s ti tu t io n a l p o in t b e e n 

c le a r , h e a lso p o in te d o u t th e p ra c t ic a l o b je c t io n s . 

P e rh a p s , th e n , th e e x p la n a tio n o f  th e m y s te r io u s 

p a ssa g e is s im p ly th a t H u g h e s’  w o rd s se e m e d m o re 

d e f in i te th a n h is in te n t io n .

T h is m y s te ry m a k e s m o re in tr ig u in g a n o th e r o n e 

a sso c ia te d w ith  th e le t te r . “ O n a c c o u n t o f  th e 

sh o r tn e ss o f  t im e ,”  H u g h e s sa id b e fo re c lo s in g ,

I  h a v e n o t b e e n a b le to c o n su lt w ith  th e 

m e m b e rs o f  th e C o u r t g e n e ra l ly w ith  re sp e c t 

to  th e fo re g o in g s ta te m e n t, b u t I  a m  c o n f id e n t 

th a t i t  is in  a c c o rd w ith  th e v ie w s o f  th e
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ju s t ic e s . I  sh o u ld sa y , h o w e v e r , th a t I  h a v e 

b e e n a b le to c o n su lt w ith  M r. Ju s tic e V a n 

D e v a n te r a n d M r.  Ju s tic e B ra n d e is , a n d I  a m  

a t l ib e r ty  to  sa y th a t th e s ta te m e n t is a p p ro v e d 

b y  th e m .

T h e a p o lo g y is in tr ig u in g , fo r th e sh o r tn e ss o f  

t im e a ro se f ro m  n o n e c e ss ity b u t f ro m  th e p o l i t ic a l 

c o n s id e ra t io n s s ta te d b y  W h e e le r . H u g h e s w a s C h ie f 

Ju s tic e a n d , i f  p ro p r ie ty d e m a n d e d th a t th e o th e r 

Ju s tic e s b e c o n su lte d , i t  w a s fo r h im  a n d n o t th e 

S e n a to r to d e te rm in e th e t im in g o f  th e m e ssa g e . 

M o re o v e r , h is p le a th a t t im e w a s la c k in g is b e l ie d b y 

th e fa c t th a t h e p re p a re d th e le t te r fo r S u n d a y 

a f te rn o o n ra th e r th a n fo r th e M o n d a y m o rn in g 

d e a d l in e se t b y  W h e e le r . A n d , f in a l ly ,  i t  is c le a r th a t 

H u g h e s s im p ly o v e rs ta te d th e d if f ic u lty  o f  c o n ta c t in g 

h is c o l le a g u e s . A ll  c o u ld h a v e b e e n re a c h e d b y  

te le p h o n e ; a s S to n e la te r p o in te d o u t, a l l  w e re in  to w n 

a n d se v e ra l l iv e d w ith in  a fe w  m in u te s’ w a lk o f  

H u g h e s’  h o u se . “ [T ]h e C h ie f Ju s tic e ,”  sa id S to n e a 

fe w  w e e k s la te r , “ k n o w s w e ll th a t h e c a n f in d  o u t 

w h a t I  th in k  a n y t im e b y  a sk in g—  so m e tim e s h e f in d s 

o u t w ith o u t a sk in g .” 4 2

P e rh a p s i t  w a s H u g h e s’  c o n f id e n c e th a t h e d id  in  

fa c t k n o w  w h a t th e o th e r Ju s tic e s w e re th in k in g th a t 

le d h im  to  w rite th e le t te r w ith o u t c o n su lt in g th e m . 

A t  le a s t h e w a s c o rre c t o n th e m a jo r is su e s , fo r  a l l 

th e Ju s tic e s w e re h o s ti le to th e p a c k in g p la n . 

N e v e r th e le ss , H u g h e s e x p re sse d m o re c o n f id e n c e 

th a n h e w a s e n ti t le d to , fo r th e B re th re n c e r ta in ly 

w e re n o t u n a n im o u s in  a p p ro v in g h is s ta te m e n t o n 

th e c o n s ti tu t io n a l i ty o f  se p a ra te p a n e ls . W h e n 

H u g h e s b ro u g h t u p th e le t te r a t th e n e x t c o n fe re n c e 

o f  th e C o u r t, se v e ra l Ju s tic e s e x p re sse d a p p ro v a l a n d 

n o d isse n t w a s h e a rd .4 3 B u t Ju s tic e S to n e , fo r  o n e , 

h e ld h is to n g u e o n ly b e c a u se w ith  th e m e ssa g e 

a lre a d y p u b l ic h e sa w n o re a so n to  m a k e a f ig h t. A n d  

B e n ja m in N . C a rd o z o , a t le a s t, fe l t  th e sa m e w a y .4 4 

T h a t th is p o r t io n o f  th e le t te r w a s o f  so l i t t le  

s ig n if ic a n c e to th e w h o le , h o w e v e r , p re c lu d e s th e 

su p p o s it io n th a t H u g h e s d is in g e n u o u s ly w ith h e ld th e 

te x t f ro m  h is c o l le a g u e s so th a t h e c o u ld sn e a k th e 

c o n tro v e rs ia l p a ssa g e th ro u g h .

M o re l ik e ly , i t  se e m s, H u g h e s d e c l in e d to  

c irc u la te th e le t te r b e c a u se h e w a s a fra id th a t, fo r  th e 

sp e e d n e e d e d in  th is c a se , e v e n n in e Ju s tic e s w e re 

to o m a n y . H u g h e s w a s a lw a y s e a g e r— a n d c e r ta in ly 

m o re e a g e r th a n S to n e a n d C a rd o z o— to  c o n c lu d e a 

c a se a n d m o v e o n .4 5 V e ry l ik e ly , h e w a n te d s im p ly 

to  a v o id th e d a y s o f  d e la y th a t m ig h t e n su e i f  a l l  th e 

a sso c ia te s o f fe re d th e ir sp e c if ic su g g e s tio n s .

C e rta in ly h e w a s r ig h t in  b e l ie v in g th a t, s in c e th e 

le t te r w a s n o t th e e x e rc ise o f  a n o f f ic ia l fu n c t io n , 

th e re w a s n o te c h n ic a l re q u ire m e n t fo r th e e n tire 

C o u r t to a p p ro v e i t . C e rta in ly , to o , h e h a d a p o in t 

w h e n h e sa id , a s h e in d ic a te d to W h e e le r th e 

c o n c u rre n c e o f  B ra n d e is a n d V a n D e v a n te r , th a t “ th e y 

a re th e C o u r t” ;4 6 th o u g h th e a g re e m e n t o f  V a n 

D e v a n te r m ig h t h a v e b e e n e x p e c te d , th a t o f  th e 

l ib e ra ls’  le a d e r sh o o k th e P re s id e n t’ s fo rc e s b a d ly .4 7 

N e v e r th e le ss , i t  w a s th e “ w id e sp re a d im p re ss io n o f  

u n a n im ity . . . th a t d id  so m u c h to  g iv e th e H u g h e s 

le t te r i ts fo rc e ,” 4 8 a n d H u g h e s c o u ld n o t b e 

c o n f id e n t—  a n d in d e e d o n th e sp l i t-p a n e l p o in t w a s 

m is ta k e n— in  g iv in g  th a t im p re ss io n . M e r lo P u se y 

w a s in c o rre c t in  sa y in g th a t H u g h e s c o m m itte d “ a 

ta c t ic a l e rro r”  b y re le a s in g th e le t te r w ith o u t 

c o n su lt in g a l l h is c o l le a g u e s .4 9 T h e ta c t ic a l c r i te r ia 

w e re sp e e d a n d th e im p re ss io n o f  u n a n im ity , a n d 

H u g h e s a c h ie v e d b o th .

W h e th e r H u g h e s a c te d p ro p e r ly in  fa i l in g  to  

c o n su lt h is c o l le a g u e s is a n o th e r m a tte r . In  m y  v ie w , 

h e d id n o t, b e c a u se h is ru sh w a s d e te rm in e d b y  

p o l i t ic a l fa c to rs .5 0 In  h is e a g e rn e ss to  c o n tr ib u te to  

th e d e fe a t o f  th e C o u r t-p a c k in g p la n c o n s is te n tly w ith  

h is s ta n d a rd s o f  ju d ic ia l p ro p r ie ty , H u g h e s c lo u d e d 

th o se s ta n d a rd s so m e w h a t.

T h e t ra n sg re ss io n w a s re la t iv e ly t r iv ia l ,  h o w e v e r . 

E v e n in  th e le t te r , th e o n ly  p u b l ic c o m m e n t h e m a d e 

d u r in g th e C o u r t-p a c k in g b a tt le th a t re la te d m o re th a n 

ta n g e n tia l ly to  R o o se v e lt’s p la n ,5 1 H u g h e s re f ra in e d 

f ro m  ta k in g a n a c tiv e p o l i t ic a l ro le . “ I t  w a s g o o d 

ta c t ic s ,”  th o u g h t H a ro ld Ic k e s , fo r H u g h e s to  

c o n c e n tra te o n th e in e f f ic ie n c y a rg u m e n t.5 2 B u t i t  

w a s n o t ta c t ic s a t a l l , H u g h e s in d ic a te d in  th e le t te r , 

o n ly  a f i t t in g  re g a rd fo r  “ th e a p p ro p r ia te a tt i tu d e o f  

th e C o u r t in  re la t io n to q u e s tio n s o f  p o l ic y .” F o r 

H u g h e s i t  w o u ld h a v e b e e n a g ro ss im p ro p r ie ty to  

e n te r a p o l i t ic a l d e b a te d e c id in g w h a t sh o u ld b e th e 

fu n c t io n o f  th e C o u r t in  A m e r ic a n g o v e rn m e n t. N o  

m a tte r h o w  s tro n g h is fe e l in g s w e re o n th a t sc o re , 

h is p ro p e r ro le w a s l im ite d to a d v ic e o n h o w  th e 

C o u r t m ig h t b e s t e x e rc ise w h a te v e r fu n c t io n th e 

p e o p le g a v e i t .

W rit in g  th e le t te r m u st h a v e g iv e n H u g h e s a n 

e m o tio n a l re le a se , fo r a s W h e e le r b e g a n to le a v e 

H u g h e s a sk e d h im  to  s it d o w n in s te a d . A c c o rd in g to  

W h e e le r’ s la te r re c o l le c t io n , th e C h ie f Ju s tic e w a s in  

a c h a tty m o o d . T h e b i l l  w o u ld d e s tro y th e C o u r t, h e 

sa id . M o re o v e r , th e c r is is m ig h t h a v e b e e n a v o id e d 

h a d th e re b e e n a b e tte r A tto rn e y G e n e ra l, o n e in  

w h o m th e P re s id e n t, th e C o u r t, a n d th e p e o p le h a d 

m o re c o n f id e n c e . In  c o m m e n ts m o re ju s t ly
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a p p l ic a b le to o u s te d S o lic i to r G e n e ra l J . C ra w fo rd 

B ig g s th a n to H o m e r C u m m in g s , w h o w a s in  fa c t 

o n e o f  R o o se v e lt’ s c lo se s t a d v iso rs , H u g h e s 

c o m p la in e d th a t n o t o n ly  w e re th e la w s b a d ly d ra f te d , 

b u t th e g o v e rn m e n t’ s c a se s w e re b a d ly p re se n te d to  

th e C o u r t: “ W e’ v e h a d to  b e n o t o n ly  th e C o u r t b u t 

w e’ v e h a d to  d o th e w o rk  th a t sh o u ld h a v e b e e n d o n e 

b y  th e A tto rn e y G e n e ra l.”  H e c o u ld h a v e b ro u g h t 

d o w n W a ll S tre e t la w y e rs , H u g h e s c o n tin u e d , w h o 

w o u ld h a v e b e e n a b le to  c o rre c t so m e o f  th e a b u se s 

in  th e n a tio n’ s b u s in e ss l i fe  in  a p ro fe ss io n a l m a n n e r . 

R a m b lin g o n , h e to ld  W h e e le r a b o u t h o w R o o se v e lt 

h a d a p p ro a c h e d h im  to a sk fo r a c o -o p e ra t iv e 

re la t io n sh ip w ith  th e C o u r t. F in a l ly  se e in g h is g u e s t 

o f f ,  th e C h ie f Ju s tic e sa id , “ I  h o p e y o u ’ l l  se e th a t th is 

g e ts w id e p u b l ic i ty .” S tif l in g  a la u g h , W h e e le r 

a ssu re d h im , “ Y o u  d o n’ t  n e e d to  w o rry  a b o u t th a t.” 5 3

T h e re s t, a f te r a l l , w a s W h e e le r’ s jo b . H u g h e s 

w a s h o m e w o rk in g a s u su a l th e n e x t d a y w h e n th e 

S e n a to r re a d th e le t te r to  th e Ju d ic ia ry C o m m itte e .5 4 

G iv e n a g ra n d i lo q u e n t in tro d u c tio n b y  A sh u rs t, w h o 

su sp e c te d f ro m  th e sm u g lo o k  o n M rs . W h e e le r’s fa c e 

th a t h e r h u sb a n d w a s a b o u t to “ b lo w  u s o u t o f  th e 

w a te r ,” 5 5 W h e e le r b e g a n v e ry s lo w ly , in  a ro u n d a b o u t 

fa sh io n . F in a l ly  w a rm in g u p to  th e su b je c t, h e sa id 

th a t, a f te r h e a r in g th e A d m in is tra t io n te s t im o n y , “ I  

w e n t to  th e o n ly  so u rc e in  th e c o u n try th a t c o u ld k n o w  

e x a c tly w h a t th e fa c ts w e re a n d th a t b e tte r th a n 

a n y o n e e lse .”  W h e e le r , m ilk in g  th e d ra m a to  th e la s t 

d ro p , p a u se d a n d g la n c e d a ro u n d th e h e a r in g ro o m , 

a n d th e b u z z in g s to p p e d fo r  th e f i rs t  t im e in  w e e k s . 

S e n a to rs le a n e d fo rw a rd s i le n t ly , e x p e c ta n tly , a s th e ir 

c o l le a g u e c o n tin u e d :

A n d I  h a v e h e re n o w a le t te r b y th e C h ie f

Ju s tic e o f  th e S u p re m e C o u r t, M r. C h a r le s

E v a n s H u g h e s , d a te d M a rc h 2 1 ,1 9 3 7 , w rit te n 

b y  h im  a n d a p p ro v e d b y  M r.  Ju s tic e B ra n d e is 

a n d M r.  Ju s tic e V a n D e v a n te r . L e t u s se e w h a t 

th e se g e n tle m e n sa y a b o u t i t . 5 6

“ Y o u  c o u ld h a v e h e a rd a c o m m a d ro p in  th e c a u c u s 

ro o m w h ile I  re a d th e le t te r a lo u d ,”  w ro te W h e e le r 

la te r . T h e re p o r te rs a l l w a n te d c o p ie s w h e n th e 

se ss io n re c e sse d , “ a n d i t  w a s a l l  I  c o u ld d o to  k e e p i t  

f ro m  b e in g sn a tc h e d f ro m  m y  h a n d s .” 5 7

T h e n e x t m o rn in g , o f  c o u rse , th o se re p o r te rs 

m a d e H u g h e s’  le t te r th e to p n e w s s to ry o f  th e d a y . 

T h e m e ssa g e , re p o r te d WVUTSRQPONMLKJIHGFEDCBAT he N ew Y ork T im es, c a m e 

w ith  “ a n a u th o r i ty a n d su d d e n n e ss w h ic h to o k 

a d m in is tra t io n fo rc e s b y su rp r ise a n d se n t th e m 

sc u rry in g to  s tre n g th e n th e ir d e fe n se s .”  T h e re c o u ld

b e n o d o u b t o f  th e le t te r’ s d ra m a tic fo rc e , b u t 

b e g in n in g a fe w  y e a rs la te r a m y th g re w u p th a t, a s 

e v e n so a c u te a n o b se rv e r a s R o b e r t H . Ja c k so n 

th o u g h t, i t  “ tu rn e d th e t id e in  th e s tru g g le .”  H u g h e s , 

n o t g iv e n to  m a k in g b o a s tfu l c la im s , h im se lf th o u g h t 

th a t th e le t te r “ h a d a d e v a s ta t in g e f fe c t,”  a n d o th e rs 

h a v e ta k e n a s im ila r v ie w .5 8 In  re a l i ty , h o w e v e r , th e 

le t te r h a d l i t t le  re a l im p a c t o n th e C o u r t-p a c k in g 

f ig h t.

F ro m s im p le re a so n , o n e w o u ld e x p e c t th is to  b e 

so . T ru e , H u g h e s’  le t te r d id  “ sh o w u p fo r  g o o d a n d 

a l l a s u tte r ly h o l lo w  th e sm o o th p ro p o s it io n s w ith  

w h ic h th e P re s id e n t h a d o f fe re d h is b i l l , ”  fo r i t  

d e m o n s tra te d w ith  fo rc e , c la r i ty , a n d d e ta i l th a t th e 

C o u r t w a s k e e p in g a b re a s t o f  i ts w o rk . B u t, a s 

H u g h e s h a d to ld  K in g , n o n e o f  th e fa c ts w e re h a rd to  

f in d . C o u r t a id e s h a d g iv e n re p o r te rs th e b a s ic 

in fo rm a tio n o n th e v e ry d a y o f  th e P re s id e n t’ s 

m e ssa g e . E v e n m o re s ig n if ic a n tly , S o lic i to r G e n e ra l 

S ta n le y F . R e e d , in  h is a n n u a l re p o r t to  C o n g re ss f i le d  

in  Ja n u a ry—  b e fo re h e k n e w  w h a t th e P re s id e n t w a s 

p la n n in g — h a d a f f irm e d th a t th e re w a s n o c o n g e s tio n 

in  th e S u p re m e C o u r t c a le n d a r .5 9 M o re o v e r , i t  w a s 

c le a r w e e k s b e fo re M a rc h 2 2 , e v e n to  th o se w h o h a d 

n o t re a l iz e d i t  o n F e b ru a ry 5 , th a t th e t ru e p o in t a t 

is su e w a s n o t th e te c h n ic a l o n e o f  ju d ic ia l e f f ic ie n c y . 

“ W e a b a n d o n e d th is g ro u n d so m e t im e a g o ,”  n o te d 

Ic k e s o n M a rc h 2 6 .6 0 A  le t te r , e v e n o n e w rit te n b y  a 

C h ie f Ju s tic e , c o n c e n tra t in g o n th e s ta te o f  a C o u r t’ s 

d o c k e t c o u ld n o t b e e x p e c te d to  h a v e a c ru c ia l e f fe c t 

o n a m o n u m e n ta l d e b a te th a t h a d lo n g s in c e fo c u se d 

o n id e o lo g ic a l a n d c o n s ti tu t io n a l is su e s .

T h is lo g ic a l su p p o s it io n is su p p o r te d b y  a sse ss in g 

th e s tre n g th o f  th e C o u r t-p a c k in g p ro p o sa l th ro u g h 

th e c o u rse o f  th e b a tt le . N o c le a r t in n in g p o in t in  

th e s tru g g le is d isc e rn ib le a ro u n d th e t im e o f  H u g h e s’  

le t te r . W e ll b e fo re M a rc h 2 2 , m o u n tin g o p p o s it io n 

h a d s lo w e d d o w n th e P re s id e n t’s d r iv e ; w e ll a f te r , 

th a t d r iv e w a s s t i l l  e x p e c te d to  re a c h e v e n tu a l su c c e ss . 

N o b o d y , re p o r te d A rth u r K ro c k w e ll a lo n g in  th e 

Ju d ic ia ry C o m m itte e h e a r in g s , th o u g h t th e te s t im o n y 

h a d c h a n g e d a n y v o te s .6 1 A fte r th e f i rs t f lu r ry  o f  

e x c ite m e n t, in d e e d , H u g h e s’  le t te r w a s h a rd ly e v e r 

m e n tio n e d .

A  lo n g se r ie s o f  b lo w s d e fe a te d R o o se v e lt’ s 

sc h e m e . O n M a rc h 2 9 , e x a c tly a w e e k a f te r W h e e le r 

re a d th e le t te r , th e C o u r t u p h e ld a s ta te m in im u m 

w a g e la w  b y a 5 -4 v o te , th o u g h i t  h a d in v a l id a te d 

a n o th e r o n e th e p re v io u s y e a r . In  A p r i l  i t  u p h e ld th e 

N a tio n a l L a b o r R e la t io n s A c t, a g a in b y  a 5 -4 v o te , 

a n d in  M a y  i t  tu rn e d b a c k c h a l le n g e s to  th e S o c ia l 

S e c u r i ty A c t, in  p a r t b y  a n o th e r 5 -4 m a rg in . T h o u g h



8 4 J O U R N A L  1 9 9 7 ,  V O L .  1 ZYXWVUTSRQPONMLKJIHGFEDCBA

F ra n k l in D . R o o se v e lt a n d Ja m e s A . F a r le y ( le f t) , P o s tm a s te r G e n e ra l a n d C h a irm a n o f th e D e m o c ra tic N a tio n a l 

C o m m itte e , sh a re d a jo k e a t th e Je f fe rso n Is la n d C lu b o n th e C h e sa p e a k e B a y , w h e re th e P re s id e n t h a d 

in v i te d a l l 4 0 7 D e m o c ra tic C o n g re ssm e n fo r a w e e k e n d o f fu n . T h e th re e -d a y e v e n t w a s su c c e ss fu l in  th a t F D R  

u se d h is c h a rm to ra l ly  su p p o r t fo r a re v ise d C o u r t b i l l .

re a l i ty w a s m o re c o m p le x th a n a p p e a ra n c e ,6 2 th e se 

c a se s g a v e a d e f in i te im p re ss io n o f  a p o l i t ic a l ly  

m o tiv a te d c h a n g e in  th e C o u r t’ s ju r isp ru d e n c e . “ A  

sw itc h in  t im e sa v e s n in e”  b e c a m e th e e n d u r in g q u ip . 

O n M a y 18 , Ju s tic e V a n D e v a n te r a n n o u n c e d th a t h e 

w o u ld re t ire w h e n th e T e rm e n d e d , a n d so fu r th e r 

u n d e rc u t th e a rg u m e n t th a t C o u r t-p a c k in g w a s 

n e c e ssa ry to  a ssu re a l ib e ra l c o u rse o f  d e c is io n s . O n 

th e sa m e d a y , th e S e n a te Ju d ic ia ry C o m m itte e v o te d 

a g a in s t th e p ro p o sa l, a n d i t  fo l lo w e d th e v o te u p o n 

Ju n e 1 4 w ith  a b l is te r in g ly h o s ti le re p o r t a g a in s t th e 

p la n .

B u t th e P re s id e n t s t i l l h a d d e e p re se rv o irs o f  

s tre n g th , lo y a lty , a n d a f fe c t io n to c a l l o n , a n d h e 

re p le n ish e d th e se b y  th ro w in g a th re e -d a y p ic n ic fo r  

c o n g re ss io n a l D e m o c ra ts o n Je f fe rso n Is la n d in  th e 

C h e sa p e a k e B a y . W ith  R o o se v e lt u s in g a l l h is p o w e rs 

o f  c h a rm a n d g e n ia l i ty , e v e n u p o n th e D e m o c ra tic 

a u th o rs o f  th e v itu p e ra t iv e c o m m itte e re p o r t, th e 

e v e n t w a s a g re a t su c c e ss . D e m o c ra ts’  in c l in a t io n to  

u p h o ld th e ir le a d e r re m a in e d s tro n g , a s in d ic a te d b y

th e re a c t io n w h e n a c o m p ro m ise b i l l  w a s in tro d u c e d 

o n Ju ly 2 . A llo w in g  th e a p p o in tm e n t o f  o n ly  o n e c o - 

Ju s tic e a y e a r , a n d m a k in g th e t r ig g e r a g e se v e n ty - 

f iv e  in s te a d o f  se v e n ty , th e n e w b i l l  w a s c o n c e d e d to  

h a v e e n o u g h su p p o r t fo r a c o m fo r ta b le p a ssa g e in  

th e S e n a te i f  i t  e v e r re a c h e d a v o te . T h a t w a s a b ig  

i f ,  h o w e v e r . B y  th e t im e f lo o r  d e b a te b e g a n o n th e 

n e w b i l l  o n Ju ly 6 , i ts o p p o n e n ts h a d o v e rc o m e th e ir 

in i t ia l  d isc o u ra g e m e n t a n d d e c id e d th a t a f i l ib u s te r 

ra th e r th a n a f ro n ta l a ssa u lt w a s th e ir so u n d e s t 

s tra te g y .6 3

T h e ta c t ic h a d so m e e f fe c t, a n d a f te r a w e e k o f  

d e b a te th e b i l l  h a d c le a r ly lo s t se v e ra l v o te s .6 4 O n 

Ju ly 1 4 , h o w e v e r , o c c u rre d th e c r i t ic a l e v e n t: 

e x h a u s te d b y th e b a tt le a n d b y a W a sh in g to n h e a t 

w a v e , S e n a to r Jo se p h R o b in so n , th e S e n a te m a jo r i ty 

le a d e r , d ie d o f  a h e a r t a tta c k . O n ly la te r w o u ld 

o p p o s it io n le a d e rs c o n c e d e th a t th e y h a d b e e n b e a te n 

“ r ig h t u p to th e t im e o f  S e n a to r R o b in so n’ s d e a th .”  

R o o se v e lt h a d p le d g e d R o b in so n th e f i rs t o p e n se a t 

o n th e C o u r t, a n d lo y a lty to h im  a m o n g h is S e n a te
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c o l le a g u e s h a d e n a b le d h im  to g e t p le d g e s fo r  th e 

b i l l  f ro m  a m a jo r i ty o f  th e m .6 5 M o re o v e r , th e p ro sp e c t 

o f  a n a p p o in tm e n t o f  R o b in so n , w h o w o u ld n o t h a v e 

re l ia b ly e n tre n c h e d a l ib e ra l m a jo r i ty o n th e C o u r t, 

s tre n g th e n e d th e a ttra c t iv e n e ss o f  C o u r t-p a c k in g fo r  

l ib e ra ls . A s R o b e r t A lle n  w ro te so m e d a y s la te r ,

H a d h e l iv e d , th e c h a n c e s a re th a t R o b in so n 

c o u ld h a v e p u t th ro u g h th e [c o m p ro m ise ] b i l l .

. . . I t  w o u ld h a v e b e e n a lo n g a n d v ic io u s 

f ig h t, b u t th e a d v a n ta g e w a s d e f in i te ly w ith  

th e A d m in is tra t io n .6 6

O n R o b in so n’ s d e a th , h o w e v e r , th e s itu a t io n c h a n g e d 

“ in  a m a tte r o f  h o u rs .”  S e v e ra l S e n a to rs w h o h a d 

g iv e n h im  p e rso n a l p le d g e s sw itc h e d s id e s 

im m e d ia te ly .6 7 W ith in d a y s R o o se v e lt h a d to  

a c k n o w le d g e th a t C o u r t-p a c k in g w a s d e a d .

I t  se e m s to b e o n ly  in  la te r y e a rs , w h e n s im p le 

e x p la n a tio n s w e re so u g h t fo r th e d e a th o f  C o u r t­

p a c k in g , th a t so m u c h e m p h a s is w a s p u t o n H u g h e s’  

le t te r to  W h e e le r . I t  w a s s ig n if ic a n t th a t R e p u b lic a n 

S e n a to r A rth u r V a n d e n b e rg , in  a n a r t ic le w rit te n 

sh o r t ly a f te r th e s tru g g le w a s c o m p le te d a n d l is t in g  

th e s ta te m e n ts m o st c ru c ia l fo r v ic to ry , d id n o t 

m e n tio n th e le t te r a t a l l .6 8 T h e le t te r m a y b e c o m p a re d 

to a b o lt o f  l ig h tn in g th a t m isse s , o r ra th e r ( to  

a n th ro p o m o rp h iz e i t )  sh ie s a w a y , f ro m  th e m a rk ; 

sh a rp , d ra m a tic , a n d fo rc e fu l, i t  c o u ld h a rd ly b e 

ig n o re d a n d w o u ld c e r ta in ly b e re m e m b e re d , b u t in  

t ru th i t  d id  n o t h a v e a v e ry p ro fo u n d e f fe c t.
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9 3 (sk im m e d m ilk ) ;  P a u l F re u n d , “ C h a r le s E v a n s H u g h e s a s C h ie f 
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d o c k e ts a rg u m e n t, b u t a lso su g g e s te d th a t h e n c e fo r th R o o se v e lt , 

in  p u sh in g h is p ro p o sa l, w o u ld e n c o u n te r n o t ju s t th e w ily  W h e e le r 

b u t th e fo rm id a b le f ig u re o f  th e C h ie f Ju s tic e .” ) .

5 9 A lso p &  C a tle d g e , 1 6 8 D a y s , p . 1 2 7 (h o l lo w  p ro p o s it io n s ) ; T he 

N ew Y ork T im es, F e b . 6 ,1 9 3 7 , p . 1 (C o u r t a id e s ) ; P u se y , C r is is , p . 

1 3 (R e e d ) . A fte r  th e P re s id e n t’ s m e ssa g e , h o w e v e r , R e e d w ro te a 

le t te r to  A sh u rs t su p p o r t in g i t . “ I  w ro te th a t?”  R e e d a sk e d c h e e r i ly 

w h e n re m in d e d o f  th is le t te r fo u r d e c a d e s la te r . “ I  m u st h a v e 

b e e n t ry in g  to  g e t o n .”  R e e d in te rv ie w . R e e d , in  th e w itty  w o rd s 

o f  o n e in t im a te , a d a p tin g th e ja rg o n o f  A m e r ic a n la w  sc h o o ls , 

“ d id n ’ t  sp o t th e m o ra l is su e”  in  1 9 3 7 . C o n f id e n tia l in te rv ie w .

6 0 2  I c k e s D ia r y ,  p p . 1 -3 .

61 T heN ew Y orkT im es,N p t. 8 ,1 9 3 7 , p . 2 2 . See a lso th e a sse ssm e n ts 

a t ib id ., M a rc h 2 8 , §  IV ,  p . 3 , A p r. 1 3 , p . 1 , b y  K ro c k  a n d T u rn e r 

C a tle d g e , tw o  o f  th e m o st re sp e c te d T im es re p o r te rs .

62 See m y a r t ic le , “ S w itc h in g T im e a n d O th e r T h o u g h t 

E x p e r im e n ts : T h e H u g h e s C o u r t a n d C o n s ti tu t io n a l 

T ra n s fo rm a tio n ,”  1 4 2 U . P enn . L . R ev. 1 8 9 1 (1 9 9 4 ) .

6 3 A lso p &  C a tle d g e , 1 6 8 D a y s , p . 2 1 6 ; T he N ew Y ork T im es, Ju ly 

3 , 1 9 3 7 , p . 1 , Ju ly 4 , p . 1 . F o r a v iv id  d e sc r ip t io n o f  th e 

Je f fe rso n Is la n d p ic n ic , see W ill ia m  E . L e u c h te n b u rg , “ F D R ’ s 

C o u r t P a c k in g P la n : A  S e c o n d L ife ,  A  S e c o n d D e a th ,”  1 9 8 5 

D uke L .  J. 6 7 3 ,6 7 7 -8 0 .

64 T he N ew Y ork T im es, Ju ly 1 4 , 1 9 3 7 , p . 1 , Ju ly 1 5 , p . 1 3 .

Ib id ., Ju ly 2 3 , 1 9 3 7 , p . 2 .

6 6 R o b e r t A lle n , “ R o o se v e lt’ s D e fe a t,”  1 4 5 N ation , a t 1 2 3 . A lso p 

a n d C a tle d g e to o k a so m e w h a t d if fe re n t v ie w : “ W h e th e r o r 

n o t th e f ig h t w o u ld h a v e b e e n lo s t a n y w a y w il l  n e v e r b e 

d e c id e d . . . . [ I j t  a p p e a rs b y h in d s ig h t th a t e v e n R o b in so n 

c o u ld n o t h a v e h e ld h is m a jo r i ty to g e th e r , b u t w ith o u t 

R o b in so n a l l h o p e w a s c e r ta in ly g o n e .”  1 6 8 D a y s , a t 2 6 7 -6 8 .

67 T he N ew Y ork T im es, Ju ly 2 3 ,1 9 3 7 , p . 2 ; see a lso B a k e r , B a c k  t o  

B a c k , p . 2 5 4 .

6 8 A rth u r  V a n d e n b e rg , “ T h e B io g ra p h y o f  a n U n d e liv e re d S p e e c h ,”  

2 1 0 Satu rday E ven ing P ost (O c to b e r 9 , 1 9 3 7 ) , 3 2 .



T h e  N e w  D e a l  C o u r t  
i n  t h e  1 9 4 0 s :

I t s  C o n s t i t u t i o n a l  L e g a c y

D a v i d  P .  C u r r i e ZYXWVUTSRQPONMLKJIHGFEDCBA

E a r l ie r le c tu re s in  th is se r ie s h a v e t ra c e d th e o r i­

g in s o f  th e N e w  D e a l c r is is in  tu m -o f - th e -c e n tu ry 

d e c is io n s l ik e  WVUTSRQPONMLKJIHGFEDCBAU n ited Sta tes v. E .C . K n igh t C o.1 a n d 

L ochner v. N ew Y ork,2 w h ic h l im ite d  fe d e ra l a n d s ta te 

re g u la to ry a u th o r i ty ; th e d e v e lo p m e n t o f  th e se id e a s 

th ro u g h th e P ro g re ss iv e e ra a n d th e d a y s o f  C h ie f 

Ju s t ic e H o w a rd T a f t; th e f ru s tra t io n o f  th e N e w  D e a l 

b y th e “ F o u r H o rse m e n”  (Ju s t ic e s W ill is  V a n 

D e v a n te r , Ja m e s C . M c R e y n o ld s , G e o rg e S u th e r la n d , 

a n d P ie rc e B u tle r ) a n d th e ir o c c a s io n a l a l l ie s in  su c h 

c a se s a s Schech ter P ou ltry C orp . v . U n ited S ta tes2 

a n d M orehead v . N ew Y ork ex re l. T ipa ldo? th e 1 9 3 7 

ju d ic ia l re v o lu t io n , h ig h l ig h te d b y  W est C oast H ote l 

C o. v . P arr ish ,5 a n d L abor B oard v. Jones &  L augh lin 

Stee l C orp .,6 w h ic h g a v e th e N e w  D e a l a g re e n l ig h t; 

a n d th e im p a c t o f  P re s id e n t F ra n k l in D . R o o se v e lt’ s 

C o u r t-p a c k in g p ro p o sa l in  p re c ip ita t in g th e c h a n g e .

M y  ta sk is to  d isc u ss th e im m e d ia te a f te rm a th . 

W h a t h a p p e n e d a f te r th e N e w  D e a l re v o lu t io n ? D id  

th e C o u r t l iv e  h a p p i ly e v e r a f te r? O r d id  n e w is su e s 

c o m e a lo n g to d iv id e th e Ju s tic e s o n c e a g a in ? W e 

k n o w  th e y d id .

W h a t w e re th e n e w is su e s? H o w  d id  th e C o u r t 

re a c t to th e m ? A n d  h o w  w e re i ts re a c t io n s sh a p e d 

b y th e e v e n ts o f  th e 1 9 3 0 s?

T h e re v o lu t io n o f  1 9 3 7 w a s o n e o f  th e s ix  m a jo r

tu rn in g p o in ts in  o u r c o n s ti tu t io n a l h is to ry . T h e f i rs t, 

c h a ra c te r iz e d b y  th e D e c la ra t io n o f  In d e p e n d e n c e , 

th e R e v o lu t io n a ry W a r , a n d th e A rt ic le s o f  C o n fe d­

e ra t io n , w a s th e e s ta b l ish m e n t o f  a n e w n a tio n . T h e 

se c o n d w a s th e s tre n g th e n in g o f  th e c e n tra l g o v e rn­

m e n t th ro u g h a d o p tio n o f  th e P h ila d e lp h ia C o n s ti­

tu t io n a n d i ts sy m p a th e tic in te rp re ta t io n b y  th e S u­

p re m e C o u r t u n d e r C h ie f Ju s tic e Jo h n M a rsh a l l . T h e 

th ird w a s th e C iv i l  W a r a n d th e c o n se q u e n t a d o p­

t io n o f  th e T h ir te e n th , F o u r te e n th , a n d F if te e n th 

A m e n d m e n ts , w h ic h s ig n if ic a n tly re s tr ic te d s ta te 

p o w e r . T h e fo u r th w a s ju d ic ia l t ra n s fo rm a tio n o f  th e 

F o u r te e n th A m e n d m e n t f ro m  a n in s tru m e n t d e s ig n e d 

to  p ro m o te ra c ia l e q u a l i ty in to a to o l fo r  su p p re ss­

in g  th e w e lfa re s ta te . T h e f i f th  — th e su b je c t o f  th is 

se r ie s— w a s th e a b a n d o n m e n t b o th o f  su b s ta n tiv e 

d u e p ro c e ss a n d o f  e s ta b l ish e d l im ita t io n s o n fe d­

e ra l a u th o r i ty . F o r th o se w e re th e p r in c ip a l issu e s in  

th e N e w  D e a l c r is is : la isse z - fa ire a n d fe d e ra l ism ; 

e c o n o m ic d u e p ro c e ss ; a n d th e sc o p e o f  c o n g re s­

s io n a l a u th o r i ty . T h e s ix th , h e ra ld e d b y  th e C aro lene 

P roducts fo o tn o te , w a s a n in c re a se d in s is te n c e o n 

c iv i l  r ig h ts a n d l ib e r t ie s , p a r t ly d isc u sse d in  th is p a­

p e r .

In  te rm s o f  c o n s ti tu t io n a l ju r isp ru d e n c e , 1 9 3 7 

w a s th e e n d o f  a n e ra . A fte r W est C oast H ote l th e
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C o u r t w a s n o lo n g e r c o n c e rn e d w ith  th e e c o n o m ic 

re a so n a b le n e ss o f  la w s ; a f te r WVUTSRQPONMLKJIHGFEDCBAJones &  L augh lin i t  n o 

lo n g e r q u e s tio n e d C o n g re ss’ s a u th o r i ty o v e r th e n a­

t io n a l e c o n o m y .

In  te rm s o f  ju d ic ia l p e rso n n e l, 1 9 3 7 m a rk e d th e 

b e g in n in g o f  th e e n d o f  a n e ra . Ju s tic e V a n D e v a n te r 

le f t th e C o u r t th a t y e a r . B y  1 9 4 1 a l l fo u r H o rse m e n 

w e re g o n e : S u th e r la n d le f t in  1 9 3 8 , B u tle r in  1 9 3 9 , 

M c R e y n o ld s in  1 9 4 1 . I t  w a s sy m b o lic o f  th e c h a n g­

in g  t im e s th a t w h e n i t  c a m e t im e fo r  R o o se v e lt to  

a p p o in t a n e w C h ie f Ju s tic e in  1 9 4 1 h e p ic k e d Ju s­

t ic e H a r la n F isk e S to n e , w h o , w ith  h is a r t ic u la te o p­

p o s it io n to  th e n u l l i fy in g  d e c is io n s o f  th e 1 9 3 0 s—  

c u lm in a tin g in  h is e le c tr ic d isse n t in  U n ited Sta tes 

v . B utler1—b e s t p e rso n if ie d th e C o u r t’ s n e w a p­

p ro a c h . T h e o n ly  o th e r m e m b e r o f  th e 1 9 3 7 C o u r t 

w h o re m a in e d in  1 9 4 1 w a s O w e n J . R o b e r ts , w h o se 

fa m o u s c h a n g e o f  h e a r t h a d m a d e th e re v o lu t io n p o s­

s ib le .

P re s id e n t R o o se v e lt h a d th e ra re o p p o r tu n ity to  

a p p o in t se v e n n e w Ju s tic e s w ith in  f iv e  y e a rs . U n ­

d e rs ta n d a b ly , th e y w e re c a re fu l ly se le c te d to  b e sy m­

p a th e tic to h is p ro g ra m : H u g o L . B la c k in 1 9 3 7 , 

S ta n le y F . R e e d in  1 9 3 8 , F e lix  F ra n k fu r te r a n d W ill ­

ia m  O . D o u g la s in  1 9 3 9 , F ra n k M u rp h y in 1 9 4 0 , 

Ja m e s F . B y rn e s , J r ., a n d R o b e r t H . Ja c k so n in  1 9 4 1 . 

W ile y  R u tle d g e re p la c e d B y rn e s w h e n th e la t te r w e n t 

to  w o rk  fo r  R o o se v e lt in  1 9 4 3 .

T h u s b y  1 9 4 1 th e C o u r t, a p p ro p r ia te ly e n sc o n c e d 

in  i ts  n e w  b u i ld in g , b o a s te d a n e w  C h ie f Ju s tic e , se v e n 

n e w m e m b e rs , a n d a n e w a p p ro a c h to  c o n s ti tu t io n a l 

in te rp re ta t io n . A  n e w e ra h a d in d e e d b e g u n . T h e 

W ash ing ton P ost c h e e r i ly p re d ic te d “ v ir tu a l u n a n im­

i ty ”  o n th e C o u r t “ fo r  y e a rs to  c o m e .”  B u t i t  w a s n o t 

to  b e .

O n th e o ld  q u e s tio n s o f  th e 1 9 3 0 s th e P ost w a s 

c o rre c t. T h e n e w  C o u r t c a rr ie d th e p r in c ip le s o f  1 9 3 7 

to  n e w e x tre m e s . W ickard v F ilbu rn*  in  1 9 4 2 , h e ld 

th a t C o n g re ss c o u ld l im it  th e w h e a t a fa rm e r p la n te d 

fo r  h is o w n u se b e c a u se i f  h e d id n ’ t  g ro w  w h e a t h e 

w o u ld h a v e to b u y i t , a n d i t  m ig h t c o m e f ro m  a n­

o th e r s ta te . T h e se c o n d C aro lene P roducts d e c is io n ,9 

in  1 9 4 4 , u p h e ld a b a n o n a h e a lth fu l a n d n u tr i t io u s 

p ro d u c t b e c a u se o f  a r isk  o f  d e c e p tio n th a t c o u ld h a v e 

b e e n e l im in a te d b y la b e l in g— a s ta tu te m y fo rm e r 

c o l le a g u e G e o f f re y M il le r  h a s c a l le d “ a n u tte r ly u n­

p r in c ip le d e x a m p le o f  sp e c ia l in te re s t le g is la t io n .” 1 0

B o th d e c is io n s w e re u n a n im o u s . L ik e  th e 1 9 3 7 

d e c is io n s th e y e x te n d e d , b o th w e re p e rm iss iv e . A n d  

th e C o u r t w a s le ss in tru s iv e in  o th e r a re a s a s w e ll . 

A s e a r ly a s 1 9 3 4 , in  H om e B u ild ing &  L oan A ss ’ n v . 

B la isde ll,1 1 i t  h a d w a te re d d o w n th e C o n tra c t C la u se ,

a l lo w in g th e s ta te s in  th e te e th o f  te x t a n d h is to ry to  

im p a ir th e o b l ig a t io n o f  c o n tra c t so lo n g a s th e y d id  

so re a so n a b ly . In te rg o v e rn m e n ta l im m u n it ie s , w h ic h 

w e n t b a c k a l l th e w a y to  M cC u lloch v M ary land ,12 

fa d e d s ig n if ic a n tly in  th e la te 1 9 3 0 s a n d e a r ly 1 9 4 0 s .1 3 

S o d id  g e o g ra p h ic a l l im ita t io n s o n s ta te p o w e r to  ta x , 

re g u la te , a n d a d ju d ic a te— a s in  th e fa m o u s c a se s o f  

P acific E m ployers a n d In terna tiona l Shoe.'1' S o d id  

th e se p a ra t io n -o f - p o w e rs c o n c e rn s th a t h a d in fo rm e d 

th e d o c tr in e l im it in g  d e le g a tio n o f  a u th o r i ty to e x­

e c u tiv e o r in d e p e n d e n t a g e n c ie s ,1 5 a n d e v e n— fo r  a 

t im e— th e re s tr ic t iv e fo rc e o f  th e C o m m e rc e C la u se 

a s a l im ita t io n o n s ta te a u th o r i ty .1 6

T h e c h ie f a rc h ite c t o f  m o st o f  th e se c h a n g e s w a s 

Ju s tic e (o r C h ie f Ju s tic e ) S to n e . A n d i t  w a s S to n e 

w h o h a d w a rn e d in  h is B utler d isse n t th a t, w h ile  le g­

is la t iv e a n d e x e c u tiv e a b u se s w e re su b je c t to  ju d ic ia l 

c o n tro l, “ th e o n ly c h e c k u p o n o u r o w n e x e rc ise o f  

p o w e r is o u r o w n se n se o f  se lf - re s tra in t.”  T h u s in  a 

se n se th e N e w D e a l re v o lu t io n w a s a b o u t ju d ic ia l 

re s tra in t: th e C o u r t h a d b e e n to o a g g re ss iv e in  s tr ik ­

in g  d o w n la w s ; i t  sh o u ld b e m o re m o d e s t in  i ts a s­

se r t io n o f  ju d ic ia l p o w e r . A n d  in  m a n y f ie ld s i t  w a s 

m o re m o d e s t a f te r 1 9 3 7 . In d e e d , o n th e b a s is o f  th e 

d e c is io n s so fa r d isc u sse d i t  is p o ss ib le to  a rg u e th a t 

in  th e N e w  D e a l re v o lu t io n th e C o u r t w e n t f ro m  o n e 

e x tre m e to th e o th e r : i t  w a s so in t im id a te d b y th e 

re sp o n se to i ts o v e rre a c h in g th a t i t  w a s n o lo n g e r 

c a p a b le o f  d o in g i ts  jo b .

In  o th e r f ie ld s , h o w e v e r , th e C o u r t w a s a s a g­

g re ss iv e a s e v e r . In  th e 1 9 3 0 s , a s th e Ju s tic e s l im ite d  

s ta te a n d fe d e ra l a u th o r i ty to e n a c t so c ia l a n d e c o­

n o m ic le g is la t io n , th e y w e re e q u a l ly v ig o ro u s in  p ro­

te c t in g c iv i l  r ig h ts , c iv i l  l ib e r t ie s , a n d th e r ig h ts o f  

th e a c c u se d . N ixon v . C ondon11 h e ld th e s ta te re sp o n­

s ib le fo r  th e e x c lu s io n o f  b la c k s f ro m  a p r im a ry e le c­

t io n i t  h a d a u th o r iz e d a p o l i t ic a l p a r ty to c o n d u c t. 

P ow ell v . A labam a1*  re q u ire d th e s ta te s to p ro v id e 

c o u n se l in  c a p ita l c a se s ; M ooney v. H o lohan19 a n d 

B row n v. M ississipp i20 fo rb a d e th e m to  u se p e i ju re d 

te s t im o n y o r c o e rc e d c o n fe ss io n s . A  ra f t o f  d e c is io n s , 

b e g in n in g w ith  Strom berg v. C a lifo rn ia21 a n d N ear 

v. M inneso ta ,22 g re a tly e x p a n d e d f re e d o m o f  sp e e c h 

a n d o f  th e p re ss .

T h e in te re s t in g fa c t is th a t th is a c tiv ism in  th e 

f ie ld  o f  c iv i l  r ig h ts a n d l ib e r t ie s d id  n o t s to p in  1 9 3 7 . 

T h o u g h th e C o u r t w ith d re w f ro m  e n fo rc in g a n u m­

b e r o f  re s tr ic t io n s i t  h a d e a r l ie r fo u n d in  th e C o n s ti­

tu t io n— in c lu d in g n o t o n ly e c o n o m ic d u e p ro c e ss 

a n d th e p o s it iv e a n d n e g a tiv e l im its  o f  th e C o m­

m e rc e C la u se b u t e v e n th e F u ll F a ith a n d C o n­

t ra c t C la u se s— i t  w e n t r ig h t o n v ig o ro u s ly e n fo rc -
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in g o th e r l im ita t io n s w ith o u t v is ib le d e fe re n c e to  

o th e r g o v e rn m e n ta l b o d ie s .WVUTSRQPONMLKJIHGFEDCBA
M issour i ex re l G a ines v. C anada23 (1 9 3 8 ) fo r  th e 

f i rs t t im e e n fo rc e d th e re q u ire m e n t th a t ra c ia l ly se p a­

ra te sc h o o ls b e e q u a l. Sm ith v . A llw r igh t24 (1944) in ­

v a l id a te d a w h ite p r im a ry ru n b y a p o l i t ic a l p a r ty 

w ith o u t d e le g a tio n o f  a u th o r i ty f ro m  th e s ta te . A  se­

r ie s o f  d e c is io n s in v o lv in g  Je h o v a h’ s W itn e sse s g a v e 

n e w fo rc e to e x p re ss iv e a n d re l ig io u s f re e d o m s: 

L ovell v. C ity o f G riffin 25 re c o g n iz e d th e r ig h t to  sp e a k 

o n p u b l ic s tre e ts w ith o u t a p e rm it, Schneider v . Sta te26 

th e r ig h t to d is tr ib u te h a n d b i l ls , M artin v.C ity o f 

Stru thers22 th e r ig h t to  sp re a d o p in io n s d o o r to  d o o r . 

C antw ell v . C onnecticu t253 e s ta b l ish e d th a t e x p re ss io n 

c o u ld n o t b e p ro h ib ite d b e c a u se i t  w a s o f fe n s iv e , 

T hornh ill v . A labam a29 th a t p ic k e tin g w a s a fo rm  o f  

p ro te c te d sp e e c h .

O n e o f  th e ra re c a se s th e W itn e sse s lo s t d u r in g 

th is p e r io d w a s M inersv ille Schoo l D istr ic t v. 

G ob itis,3 0 w h e re th e C o u r t h e ld th a t a s ta te c o u ld 

c o n s ti tu t io n a l ly re q u ire sc h o o l c h i ld re n to  sa lu te th e 

f la g . I t w a s n o a c c id e n t th a t G ob itis w a s Ju s tic e 

F ra n k fu r te r’ s f i rs t m a jo r o p in io n fo r th e C o u r t; i t  

w a s n o a c c id e n t th a t th e d e c is io n w a s n o t u n a n im o u s .

Ju s tic e S to n e , th e a p o s tle o f  ju d ic ia l re s tra in t in

B utler , d isse n te d a lo n e . T h e g o v e rn m e n t’ s in te re s t, 

h e sa id , w a s in su lf ic ie n t to  ju s t i fy  su c h a s ig n if ic a n t 

re s tr ic t io n o f  f re e d o m . I f  th is w a s th e c o n s ti tu t io n a l 

te s t, S to n e w a s r ig h t th a t th e d e c is io n w a s m o n­

s tro u s . T h e d e c is io n ra ise d in  sh a rp e s t fo rm  th e 

q u e s tio n o f  h o w  a g g re ss iv e th e C o u r t sh o u ld b e in  

e n fo rc in g F irs t A m e n d m e n t f re e d o m s.

I t  w a s o b v io u s f ro m  e v e n th e m o st su p e r f ic ia l 

c o m p a r iso n o f  c a se s th a t th e C o u r t h a d b e c o m e le ss 

d e fe re n tia l to  o th e r b ra n c h e s in  sp e e c h c a se s th a n in  

m a tte rs o f  e c o n o m ic d u e p ro c e ss . Ju s tic e F ra n k 

M u rp h y h a d a c k n o w le d g e d a n d a tte m p te d to  e x p la in 

th is d if fe re n tia l t re a tm e n t in  h is o p in io n fo r  th e C o u r t 

in  T hornh ill-.

A b r id g e m e n t o f  f re e d o m o f  sp e e c h a n d o f  th e 

p re ss. . . im p a irs th o se o p p o r tu n it ie s fo r  p u b­

l ic  e d u c a tio n th a t a re e sse n tia l to  e f fe c t iv e e x­

e rc ise o f  th e p o w e r o f  c o rre c t in g e rro r th ro u g h 

th e p ro c e sse s o f  p o p u la r g o v e rn m e n t. . . . 

M e re le g is la t iv e p re fe re n c e  fo r  o n e ra th e r th a n 

a n o th e r m e a n s fo r c o m b a tt in g su b s ta n tiv e 

e v i ls . . . m a y w e ll p ro v e a n in a d e q u a te fo u n­

d a tio n o n w h ic h to  re s t re g u la t io n s w h ic h . . . 

d im in ish th e e f fe c t iv e e x e rc ise o f  r ig h ts so

T h e m e m b e rs o f  th e S u p re m e C o u r t a re p ic tu re d a b o v e a s th e y w e re se a te d f ro m  1 9 3 2 u n ti l  th e re v o lu t io n o f  1 9 3 7 . S e a te d f ro m  

th e le f t a re L o u is D . B ra n d e is , W ill is  V a n D e v a n te r , C h ie f Ju s tic e C h a r le s E v a n s H u g h e s , Ja m e s C . M c R e y n o ld s , a n d G e o rg e 

S u th e r la n d . S ta n d in g f ro m  th e le f t  a re O w e n J . R o b e r ts , P ie rc e B u tle r , H a r la n F isk e S to n e , a n d B e n ja m in N . C a rd o z o . Ju s tic e 

V a n D e v a n te r w a s th e f i rs t o f  th is g ro u p to  re t ire , o n Ju n e 2 ,1 9 3 7 , a n n o u n c in g h is d e p a r tu re d u r in g th e h e ig h t o f  th e C o u r t­

p a c k in g c o n tro v e rsy . H e w a s su c c e e d e d b y  H u g o L . B la c k .
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W h e n Ju s tic e H a r la n F isk e S to n e w a s p ro m o te d to  th e c e n te r c h a ir o n Ju ly 3 ,1 9 4 1 , th e c o m p o s it io n o f  th e C o u r t h a d fu r th e r 

c h a n g e d . S ta n le y F . R e e d h a d su c c e e d e d S u th e r la n d , F e lix F ra n k fu r te r h a d su c c e e d e d C a rd o z o , W ill ia m  O . D o u g la s h a d 

su c c e e d e d B ra n d e is , F ra n k M u rp h y h a d su c c e e d e d B u tle r , a n d Ja m e s F . B y rn e s , J r ., h a d su c c e e d e d M c R e y n o ld s . R o b e r t H . 

Ja c k so n to o k S to n e’ s p re v io u s se a t o n Ju ly 1 1 .

n e c e ssa ry to th e m a in te n a n c e o f  d e m o c ra t ic 

in s t i tu t io n s .3 1

T h is e x p la n a tio n o f  th e p u rp o se s o f  f re e d o m o f  

sp e e c h g o e s b a c k to  th e d e b a te s o n th e S e d it io n A c t,3 2 

a n d i t  w a s p ic k e d u p b y  th e G e rm a n C o n s ti tu t io n a l 

C o u r t in  th e 1 9 5 0 s in  i ts f i rs t m a jo r d e c is io n in te r­

p re t in g th e f re e d o m o f  e x p re ss io n p ro v is io n o f  th e 

n e w G e rm a n c o n s ti tu t io n , q u o tin g ( in E n g lish ) 

C a rd o z o’ s o b se rv a tio n th a t f re e sp e e c h w a s “ th e m a­

t r ix ,  th e in d isp e n sa b le c o n d it io n o f  n e a r ly e v e ry o th e r 

fo rm  o f  f re e d o m .” 3 3

T h u s WVUTSRQPONMLKJIHGFEDCBAT hornh ill e x p l ic i t ly  a c k n o w le d g e d th a t th e 

C o u r t w a s m o re a g g re ss iv e in  sc ru t in iz in g f re e d o m 

o f  e x p re ss io n c la im s th a n so m e o th e r c o n s ti tu t io n a l 

a rg u m e n ts ; a n d th u s T hornh ill s ta n d s a s o n e o f  th e 

C o u r t’ s e a r l ie s t s ta te m e n ts o f  th e p o s it io n th a t 

so m e c o n s ti tu t io n a l p ro v is io n s a re m o re e q u a l th a n 

o th e rs— th a t, a s w a s la te r sa id , so m e o f  th e m o c c u­

p ie d a p re fe r re d p o s it io n .

B u t T hornh ill w a s n e ith e r th e f i rs t n o r th e m o st 

c o m p re h e n s iv e s ta te m e n t o f  th a t p o s it io n . T w o  y e a rs 

e a r l ie r , in  1 9 3 8 , Ju s tic e S to n e h a d su g g e s te d in  h is 

fa m o u s C aro lene P roducts fo o tn o te th a t th e re m ig h t 

b e le ss re a so n fo r  ju d ic ia l re s tra in t in  c a se s in v o lv ­

in g  a “ sp e c if ic p ro h ib it io n o f  th e C o n s ti tu t io n , su c h

a s th o se o f  th e f i rs t  te n a m e n d m e n ts ,”  o r “ le g is la t io n 

w h ic h re s tr ic ts th o se p o l i t ic a l p ro c e sse s w h ic h c a n 

o rd in a r i ly b e e x p e c te d to b r in g a b o u t re p e a l o f  u n­

d e s ira b le le g is la t io n ,”  o r le g is la t io n d ire c te d a t “ d is­

c re te a n d in su la r m in o r i t ie s .” 3 4

I t  w a s n o su rp r ise th a t th is p a ssa g e w a s c ite d in  

T hornh ill.35 F re e d o m o f  e x p re ss io n f i ts  in to tw o o f  

S to n e’ s fa v o re d c a te g o r ie s : i t  is p ro te c te d (a t le a s t a s 

to  fe d e ra l a c tio n ) b y  a sp e c if ic p ro h ib it io n o f  th e B il l  

o f  R ig h ts ; a n d (a s M u rp h y e x p la in e d in  T hornh ill} i t  

is e sse n tia l to  th e d e m o c ra t ic p o l i t ic a l p ro c e ss .

A s a m a tte r o f  p re d ic t io n , S to n e’ s fo o tn o te in  

C aro lene P roducts w a s re m a rk a b ly c la irv o y a n t; in  

d e c la r in g th a t th e C o u r t w o u ld b e m o st a tte n tiv e to  

sp e c if ic B il l  o f  R ig h ts p ro v is io n s , th e r ig h ts o f  m i­

n o r i t ie s , a n d th e in te g r i ty o f  th e p o l i t ic a l p ro c e ss h e 

se t th e C o u r t’ s a g e n d a fo r th e n e x t f i f ty  y e a rs . In ­

d e e d , C aro lene P roducts s ig n a le d th e s ix th g re a t 

tu rn in g p o in t in  A m e r ic a n c o n s ti tu t io n a l h is to ry—  

a d e v e lo p m e n t th a t c a m e to fu l l  f ru i t io n  in  th e 

se c o n d h a lf o f  E a r l W a rre n’ s te n u re a s C h ie f Ju s­

t ic e , w h e n th e C o u r t re a c h e d n e w h e ig h ts in  th e p ro­

te c t io n o f  th o se in te re s ts Ju s tic e S to n e h a d id e n ti­

f ie d  w a y b a c k in  1 9 3 8 .

O n th e m e r its , S to n e’ s d e c la ra t io n ra ise s a se r i­

o u s q u e s tio n o f  le g it im a c y : b y  w h a t w a rra n t m a y th e
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T hornh ill v. A labam a,ZYXWVUTSRQPONMLKJIHGFEDCBA th e l9 4 0 d e c is io n f in d in g p ic k e tin g a s a fo rm  o f p ro te c te d sp e e c h , in c lu d e d o n e o f  th e f i rs t s ta te m e n ts 

th a t so m e c o n s ti tu t io n a l p ro v is io n s o c c u p y a p re fe r re d p o s it io n a n d a re m o re a g g re ss iv e ly sc ru t in iz e d b y th e C o u r t. A b o v e , 

w o rk e rs e x e rc ise d th e ir r ig h t to p ic k e t a C h ic a g o re a lty c o m p a n y in  1 9 4 1 .

S u p re m e C o u r t p ic k  a n d c h o o se w h ic h c o n s ti tu t io n a l 

p ro v is io n s to  e n fo rc e ? U n d e r A rt ic le  V I  every p ro v i­

s io n is th e su p re m e la w  o f  th e la n d .

P o li t ic a l th e o ry m ig h t su s ta in S to n e’ s d is t in c t io n s 

in  p a r t. D e fe re n c e to le g is la t iv e d e c is io n s d e p e n d s 

u p o n fa i th  in  th e in te g r i ty o f  th e le g is la t iv e a n d e le c­

to ra l m a c h in e ry , a n d e v e n t ru ly  re p re se n ta t iv e le g­

is la tu re s c a n le a s t b e t ru s te d to d e a l fa ir ly  w ith  a 

p o w e r le ss m in o r i ty . T h e e x tra o rd in a ry su c c e ss o f  

su c h s in g le - issu e g ro u p s a s th e fa rm  lo b b y h a s le d 

so m e o b se rv e rs to  q u e s tio n w h e th e r S to n e’ s fo rm u­

la t io n is w h o lly  a c c u ra te , b u t th e re is m o re th a n a 

g ra in o f  t ru th in  h is p e rc e p tio n s . T h e t ro u b le is th a t 

th e F ra m e rs o f  th e C o n s ti tu t io n d id  n o t t ru s t th e le g­

is la t iv e o r e x e c u tiv e b ra n c h e s to  re sp e c t any c o n s ti­

tu t io n a l l im ita t io n s . T h a t is w h y  th e y p u t th o se l im i ­

ta t io n s in  th e C o n s ti tu t io n , a n d th a t is w h y  th e y p ro­

v id e d im p l ic i t ly  fo r  ju d ic ia l re v ie w . A s H a m ilto n sa id 

in  LKJIHGFEDCBAT h e  F e d e r a l is t , i t  m a k e s n o se n se to  a p p o in t th e 

ra b b it to  g u a rd th e c a b b a g e s . T h e q u e s tio n re m a in s :

w h a t le g a l ju s t i f ic a t io n c a n th e re b e fo r e n fo rc in g 

so m e c o n s ti tu t io n a l p ro v is io n s a n d n o t o th e rs?

T h e q u e s tio n o f  th e a p p ro p r ia te d e g re e o f  d e fe r­

e n c e to  o th e r b ra n c h e s o f  g o v e rn m e n t in  f re e d o m o f  

e x p re ss io n c a se s a ro se a g a in in  W est V irg in ia  Sta te 

B oard o f E duca tion v . B arnette36 in  1 9 4 3 . T h is c a se 

w a s a re p r ise o f  th e f la g -sa lu te c o n tro v e rsy , a n d i t  

p ro d u c e d a d if fe re n t re su lt . B la c k , D o u g la s , a n d 

M u rp h y sh if te d th e ir p o s it io n , jo in in g  S to n e a n d th e 

n e w ly a p p o in te d Ja c k so n a n d R u tle d g e in  a 6 -3 d e­

c is io n h o ld in g th e p ra c t ic e u n c o n s ti tu t io n a l. Ja c k - 

so n re a f f i rm e d th a t th e C o u r t w a s g iv in g s tr ic te r 

sc ru t in y to c la im s th a t e x p re ss iv e o r re l ig io u s f re e­

d o m s h a d b e e n in f r in g e d :

T h e r ig h t o f  a S ta te to  re g u la te . . . a p u b l ic 

u ti l i ty  m a y w e ll in c lu d e , so fa r a s th e d u e p ro­

c e ss te s t is c o n c e rn e d , p o w e r to  im p o se a l l o f  

th e re s tra in ts w h ic h a le g is la tu re m a y h a v e a 

“ ra t io n a l b a s is”  fo r a d o p tin g . B u t f re e d o m s
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o f  sp e e c h a n d o f  p re ss , o f  a sse m b ly , a n d o f  

w o rsh ip m a y n o t b e in f r in g e d o n su c h s le n­

d e r g ro u n d s . T h e y a re su sc e p tib le o f  re s tr ic­

t io n  o n ly  to  p re v e n t g ra v e a n d im m e d ia te d a n­

g e r to  in te re s ts w h ic h th e S ta te m a y la w fu l ly  

p ro te c t.3 7

Ju s tic e F ra n k fu r te r w ro te a n im p a ss io n e d d isse n t, 

in s is t in g th a t th e C o u r t w a s u n fa ith fu l to th e b a s ic 

p r in c ip le o f  th e N e w  D e a l re v o lu t io n , w h ic h in  h is 

v ie w  w a s ju d ic ia l re s tra in t:

T h e a d m o n it io n th a t ju d ic ia l se lf - re s tra in t 

a lo n e l im its  a rb itra ry e x e rc ise o f  o u r a u th o r­

i ty  [a s S to n e h a d sa id in  WVUTSRQPONMLKJIHGFEDCBAB utler} is re le v a n t 

e v e ry t im e w e a re a sk e d to  n u l l i fy  le g is la t io n .

. . . O u r p o w e r d o e s n o t v a ry a c c o rd in g to  

th e p a r t ic u la r p ro v is io n o f  th e B il l  o f  

R ig h ts w h ic h is in v o k e d .. . . W h e n e v e r le g­

is la t io n is so u g h t to b e n u l l i f ie d  o n a n y 

g ro u n d ,. . . th is C o u r t’ s o n ly  a n d v e ry n a rro w 

fu n c t io n is to d e te rm in e w h e th e r w ith in  th e 

b ro a d g ra n t o f  a u th o r i ty v e s te d in  le g is la tu re s 

th e y h a v e e x e rc ise d a  ju d g m e n t fo r  w h ic h re a­

so n a b le ju s t i f ic a t io n c a n b e o f fe re d .3 8

T h is w a s a d ire c t c h a l le n g e to S to n e’ s fo o t­

n o te in  C aro lene P roducts ', in  F ra n k fu r te r’ s v ie w  

th e re w a s n o ju s t i f ic a t io n fo r d if fe re n t le v e ls o f  

sc ru t in y fo r  d if fe re n t c o n s ti tu t io n a l p ro v is io n s . Ju­

d ic ia l re s tra in t, in  th e se n se o f  d e fe re n c e to re a­

so n a b le le g is la t iv e ju d g m e n t, w a s a p p ro p r ia te 

a c ro ss th e b o a rd .

In d e e d , a s F ra n k fu r te r w a s q u ic k to  p o in t o u t, 

th e a p p a re n t in c o n s is te n c y in  B arnette w a s h e ig h t­

e n e d b y  th e fa c t th a t fo r  Ju s tic e Ja c k so n th e c a se 

in v o lv e d th e sa m e p ro v is io n th a t th e C o u r t h a d 

re fu se d to ta k e se r io u s ly in  e c o n o m ic c a se s l ik e  

C aro lene P roducts. F o r th e F irs t A m e n d m e n t a p­

p l ie d o n ly to C o n g re ss ; o n ly th e D u e P ro c e ss 

C la u se o f  th e F o u r te e n th A m e n d m e n t, a s Ja c k so n 

a c k n o w le d g e d , m a d e i ts s tr ic tu re s a p p l ic a b le to  

s ta te a c tio n , w h ic h w a s in  is su e in  th e f la g -sa lu te 

c a se s . A s Ju s tic e B ra n d e is sa id in  W hitney v. C a li­

fo rn ia ,39 h e h a d n o t th o u g h t d u e p ro c e ss e n su re d 

th e su b s ta n tiv e re a so n a b le n e ss o f  th e la w s ; b u t 

s in c e th e C o u r t b e l ie v e d i t  d id , h e th o u g h t i t  o u g h t 

to p ro te c t th o se l ib e r t ie s h e c o n s id e re d im p o r­

ta n t— l ik e  f re e d o m o f  e x p re ss io n— a s w e ll a s th e 

e c o n o m ic in te re s ts th e n so d e a r to  th e m a jo r i ty o f  

th e C o u r t.

Ju s tic e F ra n k fu r te r m a d e th e m o st o f  th is p o in t. 

“ T h e C o n s ti tu t io n ,”  h e a rg u e d , “ d o e s n o t g iv e u s

g re a te r v e to p o w e r w h e n d e a l in g w ith  o n e p h a se 

o f ‘ l ib e r ty ’ th a n w ith  a n o th e r .” 4 0 Ja c k so n’ s re­

sp o n se :

M u c h o f  th e v a g u e n e ss o f  th e d u e p ro c e ss 

c la u se d isa p p e a rs w h e n th e sp e c if ic p ro h i­

b it io n s o f  th e F irs t [A m e n d m e n t] b e c o m e 

i ts s ta n d a rd .4 1

T h is w a s a re fe re n c e to  a n o th e r o f  th e c a te g o­

r ie s o f  h e ig h te n e d sc ru t in y th a t Ju s tic e S to n e h a d 

id e n ti f ie d in  C aro lene P roducts. B u t s ta n d a rd s fo r  

d e te rm in in g w h e n le g is la t io n o f fe n d s th e F irs t 

A m e n d m e n t a re n o t a l l th a t c le a r e ith e r . M o re 

im p o r ta n t, Ja c k so n d id n ’ t sa y w h y i t  m a tte re d ; 

w h e th e r c o n s ti tu t io n a l p ro v is io n s a re v a g u e o r n o t, 

i t  is th e C o u r t’ s jo b  to  in te rp re t a n d e n fo rc e th e m .

A  fe w  m o n th s b e fo re B arnette , in  s tr ik in g 

d o w n th e a p p l ic a t io n o f  a ta x la w  to th e sa le o f  

re l ig io u s l i te ra tu re in  M urdock v. P ennsy lvan ia ,42 

Ju s tic e D o u g la s fo r  a b a re m a jo r i ty h a d a tte m p te d 

to e x p la in w h y th e sa m e ta x c o u ld c o n s ti tu t io n­

a l ly  b e a p p l ie d to o rd in a ry b u s in e sse s . T h e C o n­

s t i tu t io n , h e sa id , p la c e d f re e d o m o f  sp e e c h , p re ss , 

a n d re l ig io n in  a “ p re fe r re d p o s it io n .” 4 3

I t  is n o t c le a r th a t in  u s in g th is p h ra se D o u­

g la s m e a n t to sa y th a t th e C o u r t sh o u ld g iv e le ss 

d e fe re n c e to  le g is la t iv e ju d g m e n t in  c a se s in v o lv ­

in g  F irs t A m e n d m e n t f re e d o m s; h e se e m e d to  b e 

sa y in g th e C o n s ti tu t io n im p o se d d if fe re n t su b s ta n­

t iv e s ta n d a rd s th a t p e rm itte d ta x a tio n o f  b u s in e ss 

a n d n o t o f  re l ig io n . B u t “ p re fe r re d p o s it io n”  so o n 

b e c a m e a sh o r th a n d e x p re ss io n fo r  th e p r in c ip le 

o f  s tr ic t sc ru t in y a n n o u n c e d in  C aro lene P roducts, 

T hornh ill, a n d B arnette . I t  c ro p p e d u p a g a in in  

Ju s tic e R e e d’ s o p in io n fo r  th re e Ju s tic e s in  K ovacs 

v. C ooper in 1 9 4 9 , w h e re a d iv id e d C o u r t su s­

ta in e d a b a n o n “ lo u d a n d ra u c o u s”  lo u d sp e a k e rs 

in  p u b l ic p la c e s .4 4

Ju s tic e F ra n k fu r te r th o u g h t R e e d h a d u se d th e 

te rm to  e s ta b l ish a p re su m p tio n th a t la w s re s tr ic t­

in g e x p re ss io n w e re u n c o n s ti tu t io n a l, a n d h e a t­

ta c k e d i t .  Y e t F ra n k fu r te r c o n c e d e d th a t e v e n Ju s­

t ic e H o lm e s , w h o w a s fa m o u s fo r ju d ic ia l re­

s tra in t, h a d b e e n le ss d e fe re n tia l in  sp e e c h c a se s 

th a n in  th o se in v o lv in g e c o n o m ic d u e p ro c e ss . 

S u rp r is in g ly , F ra n k fu r te r c o n c lu d e d th a t in  so 

d o in g H o lm e s h a d b e e n r ig h t:

T h o se l ib e r t ie s o f  th e in d iv id u a l w h ic h h is­

to ry  h a s a tte s te d a s th e in d isp e n sa b le c o n­

d it io n s o f  a n o p e n a s a g a in s t a c lo se d so c i­

e ty c o m e to th is C o u r t w ith  a m o m e n tu m
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fo r  re sp e c t la c k in g w h e n a p p e a l is m a d e to  

l ib e r t ie s w h ic h d e r iv e m a in ly f ro m  sh if t­

in g  e c o n o m ic a rra n g e m e n ts .4 5

T h u s Ju s tic e F ra n k fu r te r th re w in  th e to w e l. 

D e sp ite th e fo rc e o f  h is o r ig in a l p o s it io n in  WVUTSRQPONMLKJIHGFEDCBA
B arnette , a s P ro fe sso r G e ra ld G u n th e r h a s w rit ­

te n , “ F ra n k fu r te r to o re c o g n iz e d a h ie ra rc h y o f  

v a lu e s , w ith  f re e d o m o f  sp e e c h h ig h o n th e l is t .”  

T h u s in  th e e n d e v e n F ra n k fu r te r a c k n o w le d g e d 

th a t so m e c o n s ti tu t io n a l r ig h ts w e re m o re e q u a l 

th a n o th e rs . H o w e v e r a p p e a l in g th is p o s it io n m a y 

b e in  p o l i t ic a l th e o ry , i t  re m a in s d if f ic u lt  to  sq u a re 

w ith  th e te x t o r h is to ry o f  th e C o n s ti tu t io n .

Ju s tic e F ra n k fu r te r re m a in e d m o re d e fe re n tia l 

th a n m a n y o f  h is B re th re n in  p o l i t ic a l a n d sp e e c h 

c a se s u n ti l h is re t ire m e n t in 1 9 6 2 . P e rh a p s th e 

m o st e x tre m e e x a m p le o f  h is re t ic e n c e w a s th e 

1 9 4 6 c a se o f  C o leg rove v. G reen ,4 6 w h e re h e a r­

g u e d fo r  th re e o f  th e se v e n p a r t ic ip a t in g Ju s tic e s 

th a t th e c o u r ts c o u ld n o t in te rv e n e in  c o n tro v e r­

s ie s o v e r le g is la t iv e a p p o r t io n m e n t a t a l l , th o u g h 

th e y p la in ly  fe l l  w ith in  S to n e’ s u n d e rs ta n d a b le c a t­

e g o ry o f  c a se s re q u ir in g h e ig h te n e d sc ru t in y to  

p ro te c t th e in te g r i ty o f  th e p o l i t ic a l p ro c e ss .

S to n e h im se lf d ie d a f te r C o leg rove w a s a rg u e d 

a n d b e fo re i t  w a s d e c id e d . S o m e o n e m u st k n o w  

h o w  h e w o u ld h a v e v o te d . I  l ik e  to  th in k  h e w o u ld 

h a v e jo in e d Ju s tic e B la c k , w h o sa id th e C o u r t m u s t 

e n fo rc e th e C o n s ti tu t io n .

F o r d e sp ite C aro lene P roducts a n d G ob itis , 

Ju s tic e F ra n k fu r te r’ s p r in c ip a l a d v e rsa ry o n q u e s­

t io n s o f  th e in te n s ity o f  ju d ic ia l re v ie w w a s n o t 

C h ie f Ju s tic e S to n e , w h o n o t in f re q u e n tly s id e d 

w ith  h im  in  m a tte rs o f  f re e d o m o f  sp e e c h ,4 7 b u t 

fo rm e r A la b a m a S e n a to r H u g o L . B la c k , w ith  

w h o m h e se rv e d fo r  tw e n ty - th re e y e a rs . T h e te n­

s io n b e tw e e n th e v ie w s o f  B la c k a n d F ra n k fu r te r 

o n ju d ic ia l re v ie w w a s th e c e n tra l fe a tu re o f  th e 

C o u r t’ s c o n s ti tu t io n a l ju r isp ru d e n c e d u r in g th a t 

e n tire p e r io d .

B la c k w a s a s u n w il l in g  a s F ra n k fu r te r to in ­

v o k e e c o n o m ic d u e p ro c e ss o r to d e n y C o n g re ss 

a u th o r i ty o v e r th e n a tio n a l e c o n o m y , b u t h e d is­

p la y e d n o v is ib le d e fe re n c e to o th e r b ra n c h e s in  

m a tte rs o f  re l ig io n o r e x p re ss io n . T h e c o n tra s t w a s 

e v id e n t a s e a r ly a s B ridges v. C a lifo rn ia™  in  1 9 4 1 , 

a n d i t  c o n tin u e d th ro u g h th e C om m un ist P arty 

c a se4 9 tw o d e c a d e s la te r . A s C o leg rove d e m o n­

s tra te s , th e ir d isp u te w a s n o t c o n f in e d to sp e e c h 

c a se s . B o th Ju s tic e s w e re q u ic k to p ro te c t th e 

r ig h ts o f  d isc re te a n d in su la r m in o r i t ie s .5 0 B u t in

o th e r re sp e c ts B la c k w a s m u c h le ss re lu c ta n t th a n 

F ra n k fu r te r to su b s ti tu te h is ju d g m e n t a s to th e 

m e a n in g o f  th e C o n s ti tu t io n fo r th a t o f  a n o th e r 

b ra n c h o f  g o v e rn m e n t.

F o r Ju s tic e B la c k th e d e f in in g m o m e n t c a m e 

in  th e 1 9 4 7 c a se o f  A dam son v . C a lifo rn ia ,51 w h e re 

th e C o u r t, w ith  F ra n k fu r te r c o n c u rr in g , re a f f i rm e d 

th e c o n c lu s io n o f  T w in ing v . N ew Jersey,52 th a t a 

s ta te p ro se c u to r m ig h t c o m m e n t o n a d e fe n d a n t’ s 

re fu sa l to te s t i fy in  a c r im in a l c a se . B la c k to o k 

th e o c c a s io n to a rg u e in  a d e ta i le d d isse n t (a s h e 

h a d a lre a d y su g g e s te d in  B etts v. B rady53) fo r a 

b ro a d in te rp re ta t io n o f  th e F o u r te e n th A m e n d­

m e n t: a s th e p r in c ip a l sp o n so r o f  th a t a m e n d m e n t 

h a d to ld th e S e n a te , i t  m a d e th e e n tire B il l  o f  

R ig h ts— in c lu d in g th e p r iv i le g e a g a in s t se lf - in - 

c r im in a tio n , w h ic h w a s in v o lv e d in  A dam son—  

a p p l ic a b le to  th e in d iv id u a l s ta te s .5 4 T h is a g g re s­

s iv e in te rp re ta t io n b ra n d s Ju s tic e B la c k a s a n o u t­

sp o k e n a c tiv is t, a n d in  th e c o n s tru c t io n a n d a p­

p l ic a t io n o f  th e in c o rp o ra te d p ro v is io n s h e e x h ib­

i te d l i t t le  in  th e w a y o f  ju d ic ia l re s tra in t.

B u t th e re w a s a re s tr ic t iv e s id e to B la c k ’ s 

A dam son o p in io n to o , a n d i t  w a s a n y th in g b u t 

a c tiv is t. T h e m a jo r i ty ’ s f re e w h e e lin g a p p ro a c h to  

d e te rm in in g w h ic h r ig h ts w e re su f f ic ie n t ly fu n ­

d a m e n ta l to b e m a d e a p p l ic a b le to th e s ta te s b y  

th e D u e P ro c e ss C la u se , B la c k w ro te , n o t o n ly 

“ [d ]e g ra d e [s ] th e c o n s ti tu t io n a l sa fe g u a rd s o f  th e 

B il l  o f  R ig h ts”  b u t a lso “ a p p ro p r ia te [s ] fo r  th is 

C o u r t a b ro a d p o w e r w h ic h w e a re n o t a u th o r iz e d 

b y  th e C o n s ti tu t io n to e x e rc ise .” 5 5 H e w e n t o n to  

a tta c k n o t o n ly  th e d e fe re n tia l T w in ing v . N ew Jer­

sey b u t a lso th e n o to r io u s ly a g g re ss iv e d e c is io n 

in  L ochner v . N ew Y o rk , w h e re th e C o u r t h a d fo u n d 

a la w  l im it in g  th e h o u rs a b a k e r m ig h t w o rk a n 

in f r in g e m e n t o f  th e “ l ib e r ty  o f  c o n tra c t”  se c u re d 

b y th e d u e p ro c e ss c la u se .5 6 T o Ju s tic e B la c k i t  

w a s ju s t a s b a d to  in v e n t c o n s ti tu t io n a l l im ita t io n s 

a s to ig n o re th e m .

T h a t h e m e a n t i t  is sh o w n b y  h is 1 9 4 9 o p in io n 

fo r  th e C o u r t in  L inco ln F edera l L abor U n ion v. 

N orthw estern Iron &  M eta l C o.,51 u p h o ld in g a 

r ig h t- to -w o rk la w  a g a in s t su b s ta n tiv e d u e -p ro c e ss 

o b je c t io n s :

T h is C o u r t b e g in n in g a t le a s t a s e a r ly a s

1 9 3 4 . . . h a s s te a d i ly re je c te d th e d u e p ro­

c e ss p h i lo so p h y e n u n c ia te d in  th e A da ir- 

C oppage l in e o f  c a se s [s tr ik in g  d o w n la w s 

re s tr ic t in g a g re e m e n ts n o t to  jo in  a u n io n ] .

In  d o in g so i t  h a s c o n sc io u s ly re tu rn e d
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Ju s tic e H a r la n F isk e S to n e’ s 

c e le b ra te d fo o tn o te to  h is 1 9 3 8 WVUTSRQPONMLKJIHGFEDCBA
C aro tene P roducts o p in io n d e c la re d 

th a t th e C o u r t w o u ld b e m o st 

a tte n tiv e to  sp e c if ic B il l  o f  R ig h ts 

p ro v is io n s , th e r ig h ts o f  m in o r i t ie s , 

a n d th e in te g r i ty o f  th e p o l i t ic a l 

p ro c e ss . T h e a u th o r c o n s id e rs i t  th e 

s ix th g re a t tu rn in g p o in t in  A m e r ic a n 

c o n s ti tu t io n a l h is to ry b e c a u se S to n e’ s 

w o rd s se t th e a g e n d a fo r th e n e x t 

f i f ty  y e a rs o f  c o n s ti tu t io n a l 

in te rp re ta t io n . T h e c a se in v o lv e d th e 

g o v e rn m e n t’ s r ig h t to b a r c o m p a n ie s 

f ro m  sh ip p in g c e r ta in ty p e s o f  

sk im m e d m ilk  a c ro ss s ta te l in e s .

c lo se r a n d c lo se r to th e e a r l ie r c o n s ti tu­

t io n a l p r in c ip le th a t s ta te s h a v e p o w e r to  

le g is la te a g a in s t w h a t a re fo u n d to  b e in ju ­

r io u s p ra c t ic e s in  th e ir in te rn a l c o m m e r­

c ia l a n d b u s in e ss a f fa irs , so lo n g a s th e ir 

la w s d o n o t ru n a fo u l o f  so m e sp e c if ic fe d­

e ra l c o n s ti tu t io n a l p ro h ib it io n , o r o f  so m e 

v a l id  fe d e ra l la w .5 8

Ju s tic e B la c k re a f f i rm e d th is p o s it io n n e a r th e 

e n d o f  h is c a re e r in G risw o ld v . C onnecticu t 

(1 9 6 5 ) , w h e re th e C o u r t h e ld a s ta te c o u ld n o t fo r ­

b id th e u se o f  c o n tra c e p tiv e s .5 9 F in d in g n o th in g 

in  th e C o n s ti tu t io n to p re v e n t i t f ro m  d o in g so , 

B la c k d isse n te d .6 0

In  o th e r w o rd s , fo r Ju s tic e B la c k th e t ro u b le 

w ith  L ochner v. N ew Y ork a n d re la te d d e c is io n s 

o f  th e N e w D e a l p e r io d w a s n o t th a t th e C o u r t 

w a s in su f f ic ie n t ly d e fe re n tia l to o th e r b ra n c h e s 

o f  g o v e rn m e n t, b u t th a t su b s ta n tiv e d u e p ro c e ss—

th a t c la ss ic c o n tra d ic t io n in  te rm s— h a d n o p la c e 

in  th e C o n s ti tu t io n .

T h e d if fe re n c e in o u tlo o k b e tw e e n Ju s tic e s 

F ra n k fu r te r a n d B la c k p o in te d to  a b a s ic a m b ig u­

i ty  in  th e N e w  D e a l re v o lu t io n : w a s th e p ro b le m 

th a t th e C o u r t w a s n o t d e fe re n tia l e n o u g h to le g­

is la t iv e a n d e x e c u tiv e b o d ie s , o r th a t i t  w a s s im ­

p ly  w ro n g in  in te rp re t in g th e C o n s ti tu t io n ?

Ju s tic e S to n e h a d su g g e s te d th e fo rm e r in  e m­

p h a s iz in g ju d ic ia l se lf - re s tra in t in  h is d isse n t in  

U n ited Sta tes v. B utler . O th e r d e c is io n s o f  th e la te 

1 9 3 0 s ( in c lu d in g W est C oast H ote l), h o w e v e r , c o n­

ta in e d r in g in g e n d o rse m e n ts o f  th e re a so n a b le n e ss 

o f  th e c o n te s te d le g is la t io n . T h e sa m e a m b ig u ity 

a p p e a rs in  o p in io n s o f  th e e a r ly 1 9 4 0 s . In  th e se c­

o n d C aro lene P roducts c a se , fo r  e x a m p le , C h ie f 

Ju s tic e S to n e u tte re d a c la ss ic s ta te m e n t o f  d e fe r­

e n tia l re v ie w , in s is t in g th a t e c o n o m ic re g u la t io n 

w o u ld su rv iv e d u e -p ro c e ss sc ru t in y a b se n t a “ c le a r 

a n d c o n v in c in g”  sh o w in g th a t i t  h a d “ n o ra t io n a l
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b a s is .” 6 1 Y e t in  th e 1 9 4 1 d e c is io n o f  WVUTSRQPONMLKJIHGFEDCBAO lsen v . N e­

braska , u p h o ld in g a s ta te’ s p o w e r to  re g u la te e m­

p lo y m e n t-a g e n c y fe e s , Ju s tic e D o u g la s su g g e s te d 

(a s B la c k w o u ld la te r su g g e s t in  L inco ln L abor 

U n ion ) th a t su b s ta n tiv e d u e p ro c e ss w a s d e a d a l­

to g e th e r :

[T ]h e o n ly c o n s ti tu t io n a l . . . re s tra in ts 

w h ic h re sp o n d e n ts h a v e su g g e s te d fo r  th e 

in v a l id a t io n o f  th is le g is la t io n a re th o se 

n o tio n s o f  p u b l ic p o l ic y e m b e d d e d in  e a r­

l ie r d e c is io n s o f  th is C o u r t b u t w h ic h , a s 

M r. Ju s tic e H o lm e s lo n g a d m o n ish e d , 

sh o u ld n o t b e re a d in to  th e C o n s ti tu t io n .6 2

T h is a m b ig u ity p ro d u c e d th e g u lf  th a t se p a­

ra te d B la c k a n d F ra n k fu r te r— a l l ie s in  th e ir su p­

p o r t o f  th e c o n s ti tu t io n a l i ty o f  th e N e w  D e a l in  

th e 1 9 3 0 s— w h e n th e y w e re c o n f ro n te d b y th e 

c iv i l - l ib e r t ie s a n d p o l i t ic a l-p ro c e ss c a se s o f  th e 

1 9 4 0 s . B la c k h a d a n a rro w c o n c e p tio n o f  su b s ta n­

t iv e d u e p ro c e ss ; F ra n k fu r te r h a d a n a rro w c o n­

c e p tio n o f  ju d ic ia l re v ie w .

B o th w e re c o n v in c e d th a t L ochner a n d i ts 

p ro g e n y w e re a d isa s te r a n d d e te rm in e d to p re­

v e n t th e ir re c u rre n c e . T o F ra n k fu r te r th a t m e a n t 

re s tra in t in  e n fo rc in g a l l  c o n s ti tu t io n a l p ro v is io n s . 

T o B la c k i t  m e a n t th a t th e C o u r t m u st n o t m a k e 

u p l im ita t io n s th e C o n s ti tu t io n d id n o t c o n ta in ; 

h e sa w n o re a so n to b e re t ic e n t a b o u t e n fo rc in g 

th e l im ita t io n s th a t i t  d id .

In d e e d , i f  o n e a c c e p ts Ju s tic e B la c k ’ s p la u s ib le 

a rg u m e n t th a t th e F o u r te e n th A m e n d m e n t in c o r­

p o ra te s th e e n tire B il l  o f  R ig h ts , o n e a lso h a s a n 

a n sw e r to F ra n k fu r te r’ s c h a rg e o f  in c o n s is te n c y 

in  B arnette . F o r o n th is h y p o th e s is f re e d o m o f  e x­

p re ss io n is n o t ju s t a n o th e r a sp e c t o f  th e q u e s­

t io n a b le d o c tr in e o f  su b s ta n tiv e d u e p ro c e ss b u t a 

se p a ra te , sp e c if ic r ig h t th a t th e F irs t A m e n d m e n t 

e x p re ss ly re c o g n iz e s a n d th e F o u r te e n th m a k e s a p­

p l ic a b le to th e s ta te s . T h u s in  B la c k ’ s v ie w  

B arnette d id  n o t re q u ire th e C o u r t to  e m p lo y tw o  

le v e ls o f  sc ru t in y in  a p p ly in g a s in g le p ro v is io n 

o r— a s S to n e se e m e d to a rg u e in  C aro lene P rod­

ucts— to  ta k e so m e c o n s ti tu t io n a l p ro v is io n s m o re 

se r io u s ly th a n o th e rs . B la c k ’ s re a so n fo r  e n fo rc­

in g  f re e d o m o f  sp e e c h a n d n o t e c o n o m ic d u e p ro­

c e ss w a s th a t th e fo rm e r is p ro te c te d b y th e 

C o n s ti tu t io n , a n d th e la t te r is n o t.

W h a t is in  th e C o n s ti tu t io n , o f  c o u rse , is su b­

je c t to  le g it im a te d isp u te . M o re o v e r , n o t e v e n Ju s­

t ic e B la c k se e m s to  h a v e b e e n e n tire ly c o n s is te n t

in  h is a p p ro a c h to  ju d ic ia l re v ie w . O n e d e c is io n 

in  p a r t ic u la r s ta n d s o u t a s a ty p ic a l o f  J u s t ic e B la c k 

d u r in g th e 1 9 4 0 s : th e fa m o u s d e c is io n in  K ore- 

m atsu v. U n ited Sta tes, u p h o ld in g th e e x c lu s io n 

o f  A m e r ic a n c it iz e n s o f  J a p a n e se d e sc e n t f ro m  th e 

W e st C o a s t d u r in g th e S e c o n d W o rld  W a r.6 3

I t  is n o t su rp r is in g th a t o n e a re a in  w h ic h th e 

N e w  D e a l C o u r t e x e rc ise d c o n s id e ra b le re s tra in t 

w a s in  re v ie w in g m il i ta ry  a c tio n s d u r in g W o rld  

W a r I I — f ro m  m il i ta ry  t r ia ls in  E x parte Q uir inM  

a n d In  re Y am ash ita65 to  S e le c t iv e S e rv ic e in  F a lbo 

v . U n ited Sta tes66 a n d re s tr ic t io n s o n Ja p a n e se - 

A m e r ic a n s in  H irabayash i61 a n d K orem atsu . O n ly  

a f te r th e w a r (o r a s i t  w a s w in d in g d o w n ) d id  th e 

C o u r t f in d  fa u lt w ith  m a rtia l la w  in  H a w a ii6 8 a n d 

w ith  a c tu a l in te rn m e n t o f  th e N ise i6 9 a n d a sse r t 

th e r ig h t to  re v ie w d ra f t c la ss if ic a t io n s ,7 0 a n d in  

so d o in g i t  le f t i tse lf a n e sc a p e ro u te b y  in v o k in g 

s ta tu to ry ra th e r th a n c o n s ti tu t io n a l g ro u n d s . I t  h a d 

d o n e m u c h th e sa m e th in g in  th e C iv i l  W a r, s tr ik ­

in g  d o w n te s t o a th s7 1 a n d th e m il i ta ry  t r ia l o f  c i­

v i l ia n s7 2 o n ly a f te r th e f ig h t in g w a s o v e r ; i t  is 

m u c h e a s ie r to  b e b ra v e o n c e th e w o lf  is h o m e in  

b e d . T h e e n d o f  h o s ti l i t ie s le sse n s th e r isk  o f  e x­

e c u tiv e d iso b e d ie n c e o n g ro u n d s o f  n a tio n a l se­

c u r i ty , w h ic h o n e m a y v ie w  a s th e u lt im a te 

e x tra c o n s ti tu t io n a l c h e c k o n a b u se o f  ju d ic ia l a u­

th o r i ty .

T h u s i t  is u n d e rs ta n d a b le in  te rm s o f  s e l f -p re s­

e rv a tio n th a t th e C o u r t w a s e x tre m e ly d e fe re n tia l 

in  sc ru t in iz in g th e c u r fe w a n d e x c lu s io n p ro v i­

s io n s d ire c te d a t Ja p a n e se -A m e r ic a n s , e sp e c ia l ly 

so so o n a f te r th e in t im id a tio n i t  h a d e x p e r ie n c e d 

in  p e a c e tim e w h e n i t  t r ie d to o b s tru c t th e N e w  

D e a l. C h ie f Ju s tic e S to n e sa id e x p re ss ly in  

H irabayash i th a t h e w a s e m p lo y in g a le n ie n t s ta n­

d a rd o f  re v ie w : i t  w a s e n o u g h th a t th e re w a s a 

“ ra t io n a l b a s is”  fo r  th e d e c is io n to  im p o se a c u r­

fe w .7 3 T h a t w a s c o n s is te n t w ith  re c e n t d e c is io n s 

re sp e c tin g e c o n o m ic d u e p ro c e ss , b u t n o t w ith  th e 

sp e e c h c a se s— a n d n o t w ith  S to n e’ s o w n su g g e s­

t io n  in  C aro lene P roducts th a t l i t t le  d e fe re n c e w a s 

c a l le d fo r  in  p ro te c t in g th e r ig h ts o f  “ d isc re te a n d 

in su la r m in o r i t ie s .”

Ju s tic e B la c k p ic k e d u p th is su g g e s tio n in  

K orem atsu , w h e re h e p u rp o r te d to re je c t th e ra­

t io n a l-b a s is s ta n d a rd : “ A ll  le g a l re s tra in ts w h ic h 

c u r ta i l th e c iv i l  r ig h ts o f  a s in g le ra c ia l g ro u p a re 

im m e d ia te ly su sp e c t.. . . C o u r ts m u st su b je c t th e m 

to  th e m o st r ig id  sc ru t in y .” 7 4

H a v in g e n u n c ia te d a s tr ic t s ta n d a rd o f  sc ru­

t in y , B la c k p ro c e e d e d to a p p ly i t  to u p h o ld th e
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e x c lu s io n o f  a l l Ja p a n e se -A m e r ic a n s f ro m  th e 

W e st C o a s t b e c a u se so m e o f  th e m m ig h t b e d a n­

g e ro u s— a n e g re g io u s ly o v e r in c lu s iv e m e a su re 

th a t w a s n o t fo l lo w e d w ith  I ta l ia n - o r G e rm a n - 

A m e r ic a n s , n o r e v e n w ith  Ja p a n e se -A m e r ic a n s in  

H a w a ii , w h e re th e y w e re m o re n u m e ro u s . T h e 

m e a n s c h o se n w e re fa r to o p o o r ly ta i lo re d to  th e 

c o m p e ll in g e n d o f  p re v e n tin g sa b o ta g e to  su rv iv e 

m o d e rn n o tio n s o f  s tr ic t sc ru t in y . T h u s th e WVUTSRQPONMLKJIHGFEDCBAK ore­

m atsu o p in io n w a s u n c h a ra c te r is t ic a l ly d e fe re n­

t ia l fo r  th e C o u r t o f  th e 19 4 0 s in  th e a re a o f  ra c e 

re la t io n s a n d u n c h a ra c te r is t ic a l ly d e fe re n tia l fo r  

Ju s tic e B la c k , w h o se ld o m d e fe r re d to a n y o n e in  

in te rp re t in g th e C o n s ti tu t io n .

A t  th e sa m e t im e , h o w e v e r , th e K orem atsu 

o p in io n w a s u n c h a ra c te r is t ic a l ly a sse r t iv e in  a n­

o th e r re sp e c t; fo r  th e re Ju s tic e B la c k u n b l in k in g ly 

a n n o u n c e d fo r th e C o u r t th a t th e U n ite d S ta te s 

w a s fo rb id d e n , a b se n t c o m p e ll in g n e e d , to d is­

c r im in a te o n ra c ia l g ro u n d s .

T h e d if f ic u lty  is th a t th e re is n o p ro v is io n to  

th is e f fe c t in  th e C o n s ti tu t io n . T h e E q u a l P ro te c­

t io n  C la u se , w h ic h fo rb id s ra c e d isc r im in a tio n , a p­

p l ie s o n ly  to  th e s ta te s— a s th e C h ie f Ju s tic e h a d 

ju s t p o in te d o u t in  H irabayash i.15 S u b s ta n tiv e d u e 

p ro c e ss , w h ic h m ig h t c o n c e iv a b ly e m b ra c e su c h 

a p r in c ip le ( th o u g h i t  w o u ld m a k e th e E q u a l P ro­

te c t io n C la u se re d u n d a n t) , h a d b e e n d e c is iv e ly re­

je c te d— n o t o n ly  b y  B la c k b u t b y  th e e n tire C o u r t.

T h u s a rg u a b ly Ju s tic e B la c k in  K orem atsu w a s 

fa i th fu l to  n e ith e r h a lf o f  h is A dam son p r in c ip le : 

u n w o n te d ly d e fe re n tia l in  e n fo rc in g th o se r ig h ts 

h e p e rc e iv e d in  th e C o n s ti tu t io n , h e w a s u n w o n t­

e d ly a g g re ss iv e in  d isc o v e r in g r ig h ts th a t v e ry 

l ik e ly  w e re n o t th e re .

T h u s n e ith e r B la c k n o r F ra n k fu r te r , n o r th e 

C o u r t a s a n in s t i tu t io n , w a s w h o lly  c o n s is te n t in  

te rm s o f  th e p ro p e r ro le o f  th e c o u r ts in  e n fo rc in g 

th e C o n s ti tu t io n . B u t th e C o u r t o f  th e 1 9 4 0 s w a s 

c h a ra c te r iz e d b y  e m e rg e n c e o f  a b a s ic d e b a te o n 

th a t fu n d a m e n ta l q u e s tio n , a n d B la c k a n d F ra n k­

fu r te r w e re th e le a d in g e x p o n e n ts o f  th e tw o  c o m­

p e tin g v ie w s .7 6

I t  is o f te n sa id th a t th e q u a rre l b e tw e e n B la c k 

a n d F ra n k fu r te r w a s o v e r a c tiv ism v e rsu s ju d ic ia l 

re s tra in t. I t  is m o re u se fu l to v ie w  i t  a s a c o n te s t 

b e tw e e n tw o fo rm s o f  re s tra in t: a re fu sa l to in ­

v e n t l im ita t io n s n o t fo u n d in  th e C o n s ti tu t io n a n d 

a re lu c ta n c e to  e n fo rc e th e C o n s ti tu t io n i tse lf .

Ju s tic e B la c k ’ s v ie w s w e re n o t to  p re v a i l u n ti l  

F ra n k fu r te r re t ire d in 1 9 6 2 . N o t lo n g a f te rw a rd 

th e C o u r t d e p a r te d f ro m  B la c k ’ s id e a o f  re s tra in t

a s w e ll , re tu rn in g to th e f re e w h e e lin g n o tio n o f  

th e F o u r H o rse m e n th a t a n y in te r fe re n c e w ith  a 

r ig h t f iv e Ju s tic e s th o u g h t fu n d a m e n ta l w a s 

u n c o n s ti tu t io n a l— a p o s it io n th a t b o th B la c k a n d 

F ra n k fu r te r (a n d in d e e d th e e n tire C o u r t o f  th e 

1 9 4 0 s ) h a d v ig o ro u s ly o p p o se d . F o r in  te rm s o f  

ju d ic ia l p h i lo so p h y , th o u g h o b v io u s ly n o t o f  p o l i­

t ic s , G risw o ld v. C onnecticu t a n d R oe v. W ade11 

a re th e d ire c t d e sc e n d a n ts o f  D red Sco tt1*  a n d o f  

L ochner v. N ew Y ork.

Ju s tic e B y ro n R . W h ite w a rn e d a g a in s t su c h 

a n a p p ro a c h in  B ow ers v . H ardw ick19 in  1 9 8 6 , re­

fu s in g to e x te n d R oe to re c o g n iz e a r ig h t to e n­

g a g e in  h o m o se x u a l re la t io n s :

T h e C o u r t is m o st v u ln e ra b le a n d c o m e s 

c lo se s t to i l le g it im a c y w h e n i t  d e a ls w ith  

ju d g e -m a d e c o n s ti tu t io n a l la w  h a v in g l i t t le  

o r n o c o g n iz a b le ro o ts in  th e la n g u a g e o r 

d e s ig n o f  th e C o n s ti tu t io n .8 0

T h e re is m u c h w isd o m in  th is s ta te m e n t. I t  

m a k e s tw o  a rg u m e n ts , n o t o n e : n o t o n ly  th e o b v i­

o u s p o in t th a t in  a d e m o c ra c y i t  is in a p p ro p r ia te 

fo r ju d g e s to  m a k e u p l im ita t io n s n o t fo u n d in  th e 

C o n s ti tu t io n , b u t a lso th e e q u a l ly e sse n tia l , su b­

t le r p o in t th a t i f  th e C o u r t y ie ld s to th e te m p ta­

t io n to d o so , i t  e n d a n g e rs i ts a b i l i ty  to e n fo rc e 

th e C o n s ti tu t io n i tse lf .

Ju s tic e W h ite’ s fe a rs a re b o rn e o u t b y  e x p e r i­

e n c e . I t  is a c o m m o n p la c e th a t in  th e a f te rm a th o f  

D red Sco tt ( th a t n o to r io u s “ se lf - in f l ic te d w o u n d” )  

th e C o u r t fo r a d e c a d e w a s a fra id to d o i ts jo b ; 

th e c o n se q u e n c e o f  th e e x c e sse s o f  th e F o u r H o rse­

m e n w a s a th re a t to ta m p e r w ith  th e C o u r t i tse lf 

th a t m ig h t fo re v e r h a v e d e s tro y e d i ts in d e p e n d e n c e 

a n d e f fe c t iv e n e ss i f  i t  h a d n o t b e a te n a h a s ty a n d 

e m b a rra ss in g re tre a t.

Ju s tic e W h ite’ s a d m o n it io n w a s a w e lc o m e re­

m in d e r o f  th e le sso n o f  th e N e w D e a l: a C o u r t 

th a t d o e s n o t re sp e c t th e l im ita t io n s o n i ts o w n 

a u th o r i ty is a sk in g fo r  t ro u b le . T h e C o u r t o f  th e 

1 9 4 0 s d iv id e d a s to h o w  to im p le m e n t th is le s­

so n— w h e th e r b y  a s tr ic t re fu sa l to  g o b e y o n d th e 

C o n s ti tu t io n , a s B la c k in s is te d , o r b y a g e n e ra l 

re lu c ta n c e to e n fo rc e th e C o n s ti tu t io n i tse lf , a s 

Ju s tic e F ra n k fu r te r u rg e d . B u t e v e ry Ju s tic e o f  th e 

t im e a c c e p te d th e le sso n i tse lf in  th e in te re s t b o th 

o f  d e m o c ra t ic le g it im a c y a n d o f  p ro te c t in g th e 

C o u r t’ s a b i l i ty  to e n fo rc e th e C o n s ti tu t io n .

T h e le sso n w a s su m m e d u p b y  a fo rm e r P re s i­

d e n t o f  th e F re n c h C o n se i l C o n s ti tu t io n n e l, R o b­
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e r t B a d in te r , w h o sa id h e k e p t a s ig n o n h is d e sk 

to  re m in d h im  o f  th e l im ite d  th o u g h im p o r ta n t n a­

tu re o f  th e ju d ic ia l fu n c t io n :

T o u te lo i a n tic o n s ti tu t io n n e l le e s t 

m a u v a ise ; m a is to u te lo i  m a u v a ise n ’ e s t p a s 

n e c e ssa ire m e n t a n tic o n s ti tu t io n -n e l le .8 1

A n d  th a t, I  su b m it, w a s th e c e n tra l le sso n o f  

th e N e w  D e a l.8 2

E n d n o t e s

1 1 5 6 U S 1 (1 8 9 5 ) .

2 1 9 8 U S 4 5 (1 9 0 5 ) .

3 2 9 5 U S 4 9 5 (1 9 3 5 ) .

4 2 9 8 U S 5 8 7 (1 9 3 6 ) .

5 3 0 0 U S 3 7 9 (1 9 3 7 ) .

6 3 0 1 U S 1 (1 9 3 7 ) .

7 2 9 7 U S 1 7 8 (1 9 3 6 ) .

8 3 1 7 U S 1 1 1 (1 9 4 2 ) .WVUTSRQPONMLKJIHGFEDCBA
9 C aro lene P roducts C o. v. U n ited Sta tes, 3 2 3 U S 1 8 (1 9 4 4 ) .

1 0 M il le r ,  “ T h e T ru e S to ry o f  C aro lene P roducts" 1 9 8 7 Sup 

C t R ev 397 , 3 9 8 .

1 1 2 9 0 U S 3 9 8 (1 9 3 4 ) .

1 2 4  W h e a t. (1 7 U S ) 3 1 6 (1 8 1 9 ) .

13 E .g ., H elver ing v. G erhard t, 3 0 4 U S 4 0 5 (1 9 3 8 ) (g o v e rn­

m e n t sa la r ie s ) , Jam es v. D ravo C ontracting C o., 3 0 2 U S 1 3 4  

(1 9 3 7 ) (g o v e rn m e n t c o n tra c to rs ) .

14 P acific E m ployers Ins. C o. v . Industr ia l A cciden t C om m ., 

3 0 6 U S 4 9 3 (1 9 3 9 ) ; In terna tiona l Shoe C o. v. W ash ing ton , 

3 2 6 U S 3 1 0 (1 9 4 5 ) . See a lso , N ew Y ork ex re l C ohn v. G raves, 

3 0 0 U S 3 0 8 (1 9 3 7 ) ( ta x o n in c o m e f ro m  o u t-o f -s ta te p ro p­

e r ty ) .

15 See, e.g ., Y akus v U n ited Sta tes, 3 2 1 U S 4 1 4 (1 9 4 4 ) ; L ich ter 

v. U n ited Sta tes, 3 3 4 U S 7 4 2 (1 9 4 8 ) .

16 Sou th C aro lina H ighw ay D ept. v. B arnw ell B ros., 3 0 3 U S 

1 7 7 (1 9 3 8 ) . B u t see Sou thern P acific C o. v. A rizona , 3 2 5 U S 

7 6 1 (1 9 4 5 ) .

1 7 2 8 6 U S 7 3 (1 9 3 2 ) .

1 8 2 8 7 U S 4 5 (1 9 3 2 ) .

1 9 2 9 4 U S 1 0 3 (1 9 3 5 ) .

2 0 2 9 7 U S 2 7 8 (1 9 3 6 ) .

2 1 2 8 3 U S 3 5 9 (1 9 3 1 ) .

2 2 2 8 3 U S 6 9 7 (1 9 3 1 ) .

2 3 3 0 5 U S 3 3 7 (1 9 3 8 ) .

2 4 3 2 1 U S 6 4 9 (1 9 4 4 ) .

2 5 3 0 3 U S 4 4 4 (1 9 3 8 ) .

2 6 3 0 8 U S 1 4 7 (1 9 3 9 ) .

2 7 3 1 9 U S 1 4 1 (1 9 4 3 ) .

2 8 3 1 0 U S 2 9 6 (1 9 4 0 ) .

2 9 3 1 0 U S 8 8 (1 9 4 0 ) .

3 0 3 1 0 U S 5 8 6 (1 9 4 0 ) .

3 1 3 1 0 U S a t 9 5 -9 6 .

3 2 “ I t  w a s s tr ik in g a t th e ro o t o f  f re e re p u b l ic a n G o v e rn m e n t,”  

sa id R e p re se n ta t iv e G e o rg e N ic h o la s o f  V irg in ia , “ to re s tr ic t 

th e u se o f  sp e a k in g a n d w rit in g ; . . . to re s tr ic t th e p re ss , 

w o u ld b e to  d e s tro y th e e le c t iv e p r in c ip le , b y  ta k in g a w a y th e 

in fo rm a tio n n e c e ssa ry to e le c t io n .”  8 A nna ls o f C ongress 

2 1 0 4 , 2 1 4 4 (1 7 9 8 ) . R e p re se n ta t iv e A lb e r t G a lla t in o f  P e n n­

sy lv a n ia a d d e d : “ I f  y o u p u t th e p re ss u n d e r a n y re s tra in t in

re sp e c t to th e m e a su re s o f  m e m b e rs o f  G o v e rn m e n t; i f  y o u 

th u s d e p r iv e th e p e o p le o f  th e m e a n s o f  o b ta in in g in fo rm a­

t io n  o f  th e ir c o n d u c t, y o u in  fa c t re n d e r th e ir r ig h t o f  e le c t in g 

n u g a to ry .”  Id . a t 2 1 1 0 .

3 3 7 B V e rfG E 1 9 8 , 2 0 8 (1 9 5 8 ) (L iith )  (q u o tin g P a lko v. C on­

necticu t, 3 0 2 U S 3 1 9 , 3 2 7 (1 9 3 7 )) .

34 U n ited Sta tes v . C aro lene P roducts C o., 3 0 4 U S 1 4 4 , 1 5 2 - 

5 3 n 4 (1 9 3 8 ) .

3 5 3  1  0 U S a t 9 5 .

3 6 3 1 9 U S 6 2 4 (1 9 4 3 ) .

37 Id . a t 6 3 9 .

38 Id . a t 6 4 8 -4 9 .

3 9 2 7 4 U S 3 5 7 , 3 7 3 (1 9 2 7 ) (c o n c u rr in g o p in io n ) .

4 0 3 1 9 U S a t 6 4 8 -4 9 . T h e re w a s a n o th e r d if fe re n c e b e tw e e n 

th e tw o f la g c a se s b e y o n d th e in te n s ity o f  re v ie w . A s P h il ip  

K u r la n d e m p h a s iz e d in  h is g ro u n d b re a k in g s tu d y o f  th e re l i­

g io n p ro v is io n s , i t  is n o t in c o n s is te n t to  sa y th e f re e -e x e rc ise 

c la u se c o n ta in s n o e x e m p tio n fo r  re l ig io u s b e l ie v e rs b u t th a t 

f re e d o m o f  sp e e c h b a rs re q u ir in g anybody to sa lu te th e f la g . 

P . K u r la n d , LKJIHGFEDCBAR e l ig io n  a n d  t h e  L a w  o f  C h u r c h  a n d  S ta te a n d  

t h e  S u p r e m e C o u r t  (C h ic a g o : A ld in e , 1 9 6 2 ) p p . 3 7 -4 9 .

4 1 3 1 9 U S a t 6 3 9 .

4 2 3 1 9 U S 1 0 5 (1 9 4 3 ) .

43 Id . a t 1 1 5 .

4 4 3 3 6 U S 7 7 , 8 8 & n l4  (1 9 4 9 ) .

45 Id . a t 9 5 -9 6 .

4 6 3 2 8 U S 5 4 9 (1 9 4 6 ) .

47 E .g ., B ridges v C a lifo rn ia , 3 1 4 U S 2 5 2 (1 9 4 1 ) .

48 Id .

49 C om m un ist P arty v. Subversive A ctiv ities C ontro l B oard , 

3 6 7 U S 1 (1 9 6 1 ) .

50 E .g ., T erry v . A dam s, 3 4 5 U S 4 6 1 (1 9 5 3 ) (w h ite p r im a ry ) ; 

Shelley v. K raem er, 3 3 4 U S 1 (1 9 4 8 ) ( ra c ia l ly re s tr ic t iv e c o v­

e n a n t) .

3 1 3 3 2 U S 4 6 (1 9 4 7 ) .

3 2 2 1 1 U S 7 8 (1 9 0 8 ) .

3 3 3 1 6 U S 4 5 5 , 4 7 4 (1 9 4 2 ) .

3 4 3 3 2 U S a t 6 8 -1 2 3 .

33 Id . a t 7 0 . See a lso id . a t 6 9 , 9 1 -9 2 .

3 6 1 9 8 U S 4 5 (1 9 0 5 ) .

5 7 3 3 5 U S 5 2 5 (1 9 4 9 ) .

38 Id . a t 5 3 6 .

3 9 3 8 1 U S 4 7 9 (1 9 6 5 ) .

60 Id . a t 5 0 7 -2 7 .

61 C aro lene P roducts C o. v. U n ited Sta tes, 3 2 3 U S 1 8 , 3 1 -3 2 

(1 9 4 4 ) .

6 2 3 1 3 U S 2 3 6 , 2 4 6 -4 7 (1 9 4 1 ) .

6 3 3 2 3 U S 2 1 4 (1 9 4 4 ) .

6 4 3 1 7 U S 1 (1 9 4 2 ) .

6 3 3 2 7 U S 1 (1 9 4 6 ) .

6 6 3 2 0 U S 5 4 9 (1 9 4 4 ) .

67 H irabayash i v. U n ited Sta tes, 3 2 0 U S 8 1 (1 9 4 3 ) .

68 D uncan v . K ahanam oku , 3 2 7 U S 3 0 4 (1 9 4 6 ) .

69 E x parte E ndo , 3 2 3 U S 2 8 3 (1 9 4 4 ) .

70 E step v . U n ited Sta tes, 3 2 7 U S 1 1 4 (1 9 4 6 ) .

71 C um m ings v . M issour i, 4 W a ll. (7 1 U S ) 2 7 7 (1 8 6 7 ) ; E x 

parte G arland , 4  W a ll. (7 1 U S ) 3 3 3 (1 8 6 7 ) .

72 E x parte M illigan , 4  W a ll. (7 1 U S ) 2 (1 8 6 6 ) .

7 3 3 2 0 U S a t 9 2 -1 0 2 .

7 4 3 2 3 U S a t 2 1 6 .

7 3 3 2 0 U S a t 1 0 0 .

7 6 I t  m a y b e a p p ro p r ia te to  a d d th a t S to n e’s C aro lene P rod­

ucts fo o tn o te re p re se n ts a th ird  v ie w : a g g re ss iv e e n fo rc e m e n t 

o f  se le c t iv e c o n s ti tu t io n a l p ro v is io n s . T o s ta te th e p ro p o s i­

t io n  th is w a y is p re tty w e ll to  p la c e i t  b e y o n d th e p a le . I t  m a y
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b e b e tte r to a rg u e th a t S to n e’ s c a lc u lu s c a n b e ju s t i f ie d o n 

Ju s tic e B la c k ’ s g ro u n d s : th e r ig h ts Ju s tic e S to n e w o u ld e n­

fo rc e v ig o ro u s ly , u n l ik e su b s ta n tiv e d u e p ro c e ss , a re a c tu a l ly 

p ro te c te d b y  th e C o n s ti tu t io n .

7 7 4 1 0 U S 1 1 3 (1 9 7 3 ) .WVUTSRQPONMLKJIHGFEDCBA
78 Sco tt v . Sand fo rd , 1 9 H o w . (6 0 U S ) 3 9 3 , 4 5 0 (1 8 5 7 ) .

7 9 4 7 8 U S 1 8 6 (1 9 8 6 ) .

80 Id . a t 1 9 4 .

8 1 E v e ry u n c o n s ti tu t io n a l la w  is b a d , b u t n o t e v e ry b a d la w  is 

n e c e ssa r i ly u n c o n s ti tu t io n a l.

8 2 T h e re is a rg u a b ly a se c o n d le sso n , w h ic h is le ss re a ssu r­

in g : th e C o u r t c a n a lso g e t in  t ro u b le i f  i t  e n fo rc e s th e C o n­

s t i tu t io n i tse lf . A fte r a l l , th e C o n s ti tu t io n d id l im it  th e p o w ­

e rs o f  C o n g re ss ; R o o se v e lt’ s C o u r t-p a c k in g sc h e m e w a s a t 

le a s t a s m u c h a re a c t io n to th e u n a n im o u s d e c is io n in

Schech ter P ou ltry C o. v . U n ited Sta tes (s tr ik in g d o w n th e in ­

su p p o r ta b le N a tio n a l In d u s tr ia l R e c o v e ry A c t) a s i t  w a s to  

th e u n ju s t i f ia b le in v a l id a t io n o f m in im u m -w a g e la w s in  

M orehead v. N ew Y ork ex re l. T ipa ldo .

W h e n a n d h o w  se lf -p re se rv a tio n ju s t i f ie s n o n e n fo rc e m e n t 

o f  th e C o n s ti tu t io n is a d if f ic u lt  q u e s tio n . I t  is n o t c le a r th e 

C o n s ti tu t io n w o u ld b e b e tte r re sp e c te d to d a y i f  th e C o u r t h a d 

g o n e d o w n in  f la m e s e n fo rc in g s ta te s’  r ig h ts d u r in g th e 1 9 3 0 s , 

a n d i t  is th e C o u r t’ s d u ty to  m a x im iz e o b e d ie n c e to  th e C o n­

s t i tu t io n . W ith  th e p o ss ib le e x c e p tio n s o f  th e w a r c a se s a n d 

C o leg rove v. G reen , h o w e v e r , th e C o u r t o f  th e 19 4 0 s w a s n o t 

u n d u ly re lu c ta n t to e n fo rc e th e C o n s ti tu t io n a s i t  u n d e rs to o d 

i t ;  se r io u s q u e s tio n s o f  th is n a tu re w e re m u c h m o re c o n sp ic u­

o u s in  th e la te r d a y s o f  sc h o o l d e se g re g a tio n a n d m isc e g e n a­

t io n , w itc h  h u n tin g , a n d th e V ie tn a m W a r.



P o l i t i c s ,  t h e  C o u r t ,  
a n d  t h e  C o n s t i t u t i o n :

A  B i b l i o g r a p h i c a l  
E s s a y  o n  t h e  P r e -  a n d  P o s t - N e w  

D e a l  S u p r e m e  C o u r t

J o h n  B .  T a y l o r ZYXWVUTSRQPONMLKJIHGFEDCBA

T o  su rv e y th e l i te ra tu re o f  th e p re - a n d p o s t-N e w 

D e a l S u p re m e C o u r t, a s c o n c e iv e d in  th is se r ie s o f  

e ssa y s , is to e x a m in e h is to r ic a l, p o l i t ic a l, a n d le g a l 

sc h o la rsh ip c o v e r in g m o re th a n s ix d e c a d e s o f  S u­

p re m e C o u r t h is to ry . T h a t l i te ra tu re is v a s t, a n d th e 

p r in c ip a l d if f ic u lty  is n o t to  d isc o v e r th e so u rc e s , o r 

e v e n to o rg a n iz e th e m , b u t to m a k e c h o ic e s a b o u t 

in c lu s io n a n d e x c lu s io n a n d , b e c a u se o f  c o n s tra in ts 

o f  t im e a n d sp a c e , to  re c o n c i le o n e se lf to  th e n e c e s­

s ity  o f  o m itt in g m a n y u se fu l w o rk s fo r  re a so n s th a t 

a re to  so m e e x te n t a rb itra ry . I  h a v e l im ite d  th e d is­

c u ss io n to  b o o k s a n d jo u rn a l a r t ic le s th a t a re l ik e ly  

to  b e a v a i la b le in  g o o d a c a d e m ic (o r , in  so m e c a se s , 

la w ) l ib ra r ie s ; n e w sp a p e r a c c o u n ts , a r t ic le s in  p o p u­

la r m a g a z in e s , a n d u n p u b l ish e d so u rc e s su c h a s d is­

se r ta t io n s a n d c o l le c t io n s o f  p a p e rs a n d m a n u sc r ip ts 

a re n o t in c lu d e d . F o r tu n a te ly , a re a d e r w ish in g to  

p u rsu e to p ic s c o v e re d h e re c a n s ta r t w ith  a fe w  o f  

th e so u rc e s l is te d a n d , w ith  l i t t le  e f fo r t o r b y  sh e e r 

se re n d ip ity , q u ic k ly lo c a te m a n y m o re , b o th p u b­

l ish e d a n d u n p u b l ish e d , fo r  m o st o f  th e se w o rk s h a v e 

e x te n s iv e n o te s o r b ib l io g ra p h ie s a n d m a n y h a v e 

h e lp fu l b ib l io g ra p h ic a l e ssa y s . G e n e ra l b ib l io g ra­

p h ie s a re a lso a v a i la b le , su c h a s S te p h e n M .  M il le tt ,  

c o m p ., LKJIHGFEDCBAA  S e le c te d B ib l io g r a p h y  o f  A m e r ic a n  C o n ­

s t i t u t io n a l  H is to r y  (S a n ta B a rb a ra , C A : C lio  B o o k s , 

1 9 7 5 ) . D . G rie r S te p h e n so n , J r ., c o m p ., T h e S u ­

p re m e C o u r t a n d th e A m e r ic a n R e p u b lic (N e w  

Y o rk : G a r la n d P u b l ish in g , 1 9 8 1 ) , h a s b r ie f a n n o ta­

t io n s ; K e rm it L .  H a ll , c o m p ., A  C o m p re h e n s iv e B ib ­

l io g ra p h y o f  A m e r ic a n C o n s ti tu t io n a l a n d L e g a l 

H is to ry , 1 8 9 6 -1 9 7 9 , 5 v o l. (M il lw o o d , N Y : K ra u s 

In te rn a tio n a l P u b l ic a t io n s , 1 9 8 4 ) is a n e x h a u s tiv e b u t 

u n a n n o ta te d c o m p ila t io n o f  re fe re n c e s g ro u p e d b y  

su b je c t. F e n to n S . M a rtin  a n d R o b e r t U . G o e h le r t, 

c o m p s ., T h e U .S . S u p re m e C o u r t: A  B ib l io g ra p h y 

(W a sh in g to n , D .C .: C o n g re ss io n a l Q u a rte r ly , 1 9 9 0 ) , 

is a n u n a n n o ta te d b ib l io g ra p h y o n to p ic s a b o u t th e 

S u p re m e C o u r t, in c lu d in g w o rk s o n a n d b y th e Ju s­

t ic e s , w h ic h a lso l is ts o th e r b ib l io g ra p h ie s .

G e n e r a l  W o r k s

S in c e o u r to p ic sp a n s se v e ra l d e c a d e s a n d fo ­

c u se s o n a m o m e n to u s e v e n t ( th e C o u r t-p a c k in g 

c r is is o f  1 9 3 7 ) , g e n e ra l w o rk s o n th e C o u r t a n d 

o n A m e r ic a n c o n s ti tu t io n a l h is to ry h a v e m u c h to  

o f fe r w ith  re sp e c t to m a n y o f  th e sp e c if ic to p ic s 

m e n tio n e d h e re a f te r . L e o n a rd W . L e v y , K e n n e th L . 

K a rs t, a n d D e n n is J . M a h o n e y , e d s ., E n c y c lo p e d ia 

o f  th e A m e r ic a n C o n s ti tu t io n , 4 v o ls . p lu s 

S u p p le m e n t (N e w  Y o rk : M a c m il la n , 1 9 8 6 , 1 9 9 1 ) 

c o n ta in s a r t ic le s o n Ju s tic e s , ju d ic ia l d e c is io n s , 

d o c tr in a l c o n c e p ts , a n d h is to r ic a l p e rsp e c tiv e s . A
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u se fu l se le c t io n f ro m  th e se a r t ic le s , fo c u s in g o n sh o r t 

p e r io d s o f  c o n s ti tu t io n a l h is to ry a n d o n th e C o u r t 

u n d e r e a c h o f  i ts C h ie f Ju s tic e s , is th e sa m e e d ito rs’  LKJIHGFEDCBA
A m e r ic a n  C o n s t i t u t io n a l  H is to r y  (N e w  Y o rk : 

M a c m il la n , 1 9 8 9 ) . A lf re d  H . K e lly , W in fre d A .  

H a rb iso n , a n d H e rm a n B e lz , T h e  A m e r ic a n  C o n ­

s t i t u t io n :  I t s  O r ig in s  a n d  D e v e lo p m e n t , 7 th e d . 

(N e w  Y o rk : W . W . N o rto n , 1 9 9 1 ) is a r ic h ly  d e sc r ip­

t iv e  a n d a n a ly t ic a l n a rra t iv e th a t se e k s to  b a la n c e th e 

c o n f l ic t in g im p u lse s o f  th e l ib e ra l n a tio n a l is t a n d d e­

c e n tra l iz e d in d iv id u a l is t th e m e s in  A m e r ic a n c o n s ti­

tu t io n a l d e v e lo p m e n t, w h ile M e lv in  I . U ro fsk y , A  

M a r c h  o f  L ib e r t y :  A  C o n s t i t u t io n a l  H is to r y  o f  t h e  

U n i t e d  S ta te s (N e w  Y o rk :  A lf re d  A .  K n o p f , 1 9 8 8 ) is 

a c le a r ly w rit te n a n d su c c in c t d isc u ss io n o f  th e e v e n ts , 

is su e s , a n d t re n d s o f  A m e r ic a n c o n s ti tu t io n a l h is to ry , 

w ith  a tte n tio n to  d e v e lo p m e n ts in  th e la w  b e y o n d th e 

re a lm o f  c o n s ti tu t io n a l in te rp re ta t io n a n d to  la w  a n d 

p o l ic y  a t th e s ta te a s w e ll a s n a tio n a l le v e l. C h a r le s 

W a rre n , T h e S u p r e m e C o u r t  in  U n i t e d  S ta te s 

H is to r y  (B o s to n : L it t le , B ro w n , 1 9 2 2 , 1 9 2 6 ) is a 

c la ss ic h is to ry o f  th e C o u r t u p to 1 9 1 8 th a t p a y s c o n­

s id e ra b le a tte n tio n to  p u b l ic re a c t io n to  i ts d e c is io n s . 

T h e O l iv e r  W e n d e l l H o lm e s D e v is e H is to r y  o f  t h e  

S u p r e m e C o u r t  o f  t h e  U n i t e d  S ta te s (N e w  Y o rk : 

M a c m il la n ) is a n e x h a u s tiv e , o n g o in g , m u lt iv o lu m e 

w o rk . R e le v a n t to th is to p ic a re O w e n M . F iss , 

T r o u b le d  B e g in n in g s o f  t h e  M o d e r n  S ta te , 1 8 8 8 - 

1 9 1 0 (1 9 9 3 ) , a n d A le x a n d e r M . B ic k e l a n d B e n n o 

C . S c h m id t, J r ., T h e J u d ic ia r y  a n d  R e s p o n s ib le 

G o v e r n m e n t , 1 9 1 0 -2 1 (1 9 8 4 ) . D a v id P . C u rr ie , T h e  

C o n s t i t u t io n  in  t h e S u p r e m e C o u r t :  T h e F i r s t  

H u n d r e d  Y e a r s , 1 7 8 9 -1 8 8 8 , a n d T h e  C o n s t i t u t io n  

in  t h e  S u p r e m e C o u r t :  T h e  S e c o n d C e n tu r y ,  1 8 8 8 - 

1 9 8 6 (C h ic a g o : U n iv e rs ity o f  C h ic a g o P re ss , 1 9 8 5 , 

1 9 9 0 ) is a h is to ry o f  a n d c o m m e n ta ry u p o n th e 

S u p re m e C o u r t a n d i ts w o rk , w rit te n f ro m  th e 

p e rsp e c tiv e o f  a la w y e r in te re s te d in  m e th o d s o f  c o n­

s t i tu t io n a l a n a ly s is a n d th e q u a l i ty o f  th e p e r fo rm a n c e 

o f  i ts ju d ic ia l p ra c t i t io n e rs . R o b e r t G . M c C lo sk e y , 

T h e A m e r ic a n S u p r e m e C o u r t  (C h ic a g o : 

U n iv e rs ity o f  C h ic a g o P re ss , 1 9 6 0 ; 2 d e d ., re v ise d 

a n d u p d a te d b y  S a n fo rd L e v in so n , 1 9 9 4 ) is  th e c la ss ic 

b r ie f h is to ry o f  th e C o u r t a n d c h a ra c te r iz a t io n o f  i ts 

ro le . A  s l ig h t ly e a r l ie r w o rk is F re d R o d e ll , N in e  

M e n :  A  P o l i t ic a l  H is to r y  o f  t h e S u p r e m e C o u r t  

f r o m  1 7 9 0 t o  1 9 5 5 (N e w  Y o rk : R a n d o m H o u se , 

1 9 5 5 ) , a n d a v a lu a b le re c e n t a d d it io n is B e rn a rd 

S c h w a rtz , A  H is to r y  o f  t h e  S u p r e m e C o u r t  (N e w  

Y o rk : O x fo rd U n iv e rs ity P re ss , 1 9 9 3 ) .

S o m e g e n e ra l w o rk s fo c u s o n m o re re c e n t e ra s , 

su c h a s W ill ia m  F . S w in d le r , C o u r t  a n d  C o n s t i t u ­

t io n  in  t h e  T w e n t ie th  C e n tu r y ,  v o l. 1 T h e  O ld  L e ­

g a l i t y  1 8 8 9 -1 9 3 2 , v o l. 2 T h e  N e w  L e g a l i t y  1 9 3 2 - 

1 9 6 8 , a n d su p p le m e n ta ry v o lu m e A  M o d e r n  I n t e r ­

p r e ta t io n  ( In d ia n a p o l is , IN : B o b b s -M e rr i l l , 1 9 6 9 , 

1 9 7 0 , 1 9 7 4 ) . H is n a rra t iv e c o n s ti tu t io n a l h is to ry is  

se t a g a in s t th e c o n te x t o f  so c ia l a n d p o l i t ic a l d e v e l­

o p m e n ts a n d is a tte n tiv e to  th e in f lu e n c e o f  C o n g re ss 

a s w e ll a s th e C o u r t o n c o n s ti tu t io n a l in te rp re ta t io n . 

S w in d le r c h a ra c te r iz e s th e o ld  le g a l i ty a s a n e ra in  

w h ic h C o n g re ss a n d , to  a le sse r e x te n t, th e e x e c u tiv e 

w e re id e o lo g ic a l ly in  a d v a n c e o f  th e ju d ic ia ry , a n d 

th e n e w le g a l i ty a s a n e ra in  w h ic h th e C o u r t—  

e sp e c ia l ly u n d e r E a r l W a rre n— w a s in  th e le a d . 

K e rm it L .  H a ll , e d ., T h e  O x fo r d  C o m p a n io n  t o  t h e  

S u p r e m e C o u r t  o f  t h e  U n i t e d  S ta te s (N e w  Y o rk : 

O x fo rd U n iv e rs ity P re ss , 1 9 9 2 ) c o n ta in s c o n c ise 

b io g ra p h ie s a n d e ssa y s o n c o n c e p ts , d o c tr in e s , is su e s , 

c a se s , a n d h is to r ic a l c o n te x t. T h e e n try “ H is to ry o f  

th e C o in !”  c o n ta in s se c tio n s o n R e c o n s tru c t io n , F e d­

e ra l ism , a n d E c o n o m ic R ig h ts a n d o n T h e D e p re s­

s io n a n d th e R ise o f  L e g a l L ib e ra l ism .”  P a u l M u rp h y , 

T h e  C o n s t i t u t io n  in  C r is is  T im e s , 1 9 1 8 -1 9 6 9 (N e w  

Y o rk : H a rp e r &  R o w , 1 9 7 2 ) p ro v id e s a n h is to r ia n’ s 

p e rsp e c tiv e o n th e C o u r t’ s e v o lu t io n f ro m  p ro te c to r 

o f  p ro p e r ty r ig h ts to  p ro te c to r o f  a v e ry d if fe re n t se t 

o f  p e rso n a l r ig h ts a n d c o n s id e rs th e im p a c t o f  th e 

D e p re ss io n a n d N e w  D e a l o n c iv i l  r ig h ts a n d l ib e r­

t ie s . A lp h e u s T h o m a s M a so n p ro v id e s a n im p o r ta n t 

su rv e y o f  th e C o u r t u n d e r s ix  o f  i ts C h ie f Ju s tic e s in  

T h e S u p r e m e C o u r t  f r o m  T a f t  t o  B u r g e r , 3 d e d . 

(B a to n R o u g e : L o u is ia n a S ta te U n iv e rs ity P re ss , 

1 9 7 9 ) . M a so n f in d s T a f t in  e f fe c t le g is la t in g o n 

b e h a lf o f  c o n se rv a tism , H u g h e s le a d in g a c a m o u­

f la g e d re tre a t, a n d S to n e la y in g th e g ro u n d w o rk fo r  

th e p ro te c t io n o f  n o n -e c o n o m ic r ig h ts w h ile s tru g­

g l in g  to  h o ld h is C o u r t to g e th e r .

A s M a so n’ s fo c u s o n C h ie f Ju s tic e s su g g e s ts , 

c e r ta in m e m b e rs o f  th e C o u r t p la y e d k e y ro le s in  

th e se e v e n ts , a n d ju d ic ia l b io g ra p h ie s a re a r ic h  

so u rc e o f  in fo rm a tio n . W o rk s o n in d iv id u a l ju s t ic e s 

w il l  b e m e n tio n e d a t v a r io u s p o in ts , b u t w e sh o u ld 

f i rs t n o te th e g e n e ra l so u rc e s . L e o n F r ie d m a n a n d 

F re d L .  Is ra e l, e d s ., T h e  J u s t ic e s o f  t h e  U n i t e d  S ta te s 

S u p r e m e C o u r t  1 7 8 9 -1 9 9 5 : T h e i r  L iv e s  a n d  M a jo r  

O p in io n s , 5  v o ls . (N e w  Y o rk : C h e lse a H o u se , 1 9 6 9 - 

1 9 7 8 , 1 9 9 5 ) p ro v id e s b io g ra p h ie s o f  Ju s tic e s , w ith  

fo c u s o n th e ir C o u r t te n u re , a n d te x ts o f  re p re se n ta­

t iv e o p in io n s th e y w ro te in  S u p re m e C o u r t c a se s . 

C la re C u sh m a n , e d ., T h e  S u p r e m e C o u r t  J u s t ic e s : 

I l lu s t r a te d  B io g r a p h ie s , 1 7 8 9 -1 9 9 5 ,2 d e d . (W a sh­

in g to n , D .C .: C o n g re ss io n a l Q u a rte r ly , 1 9 9 5 ) 

p ro v id e s su c c in c t p o r tra its o f  th e l iv e s o f  th e Ju s -
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S o m e c o n d e m n e d th e S u p re m e 

C o u r t a s in tra n s ig e n t in  i ts h o s ti l i ty  

to  F D R 's N e w  D e a l p ro g ra m s . 

O th e rs , su c h a s th is c a r to o n is t, 

b e l ie v e d th a t th e g o v e rn m e n ta l 

re g u la t io n s th re a te n e d th e 

C o n s ti tu t io n a n d m e n a c e d th e 

A m e r ic a n p u b l ic .

t ic e s , w ith  a tte n tio n to  a c tiv i t ie s p r io r to  jo in in g  th e 

C o u r t; M e lv in  I . U ro fsk y , e d ., LKJIHGFEDCBAT h e  S u p r e m e C o u r t  

J u s t ic e s : A  B io g r a p h ic a l D ic t io n a r y  (N e w  Y o rk : 

G a r la n d P u b lish in g , 1 9 9 4 ) p re se n ts e ssa y s 

fo c u s in g o n C o u r t se rv ic e . A ll  o f  th e se w o rk s l is t 

o th e r b io g ra p h ic a l re fe re n c e s , a s d o e s L e e 

E p s te in , Je f f re y A . S e g a l, H a ro ld J . S p a e th , a n d 

T h o m a s G . W a lk e r , T h e  S u p r e m e C o u r t  C o m p e n­

d iu m :  D a ta , D e c is io n s , a n d  D e v e lo p m e n ts , 2 d e d . 

(W a sh in g to n , D .C .: C o n g re ss io n a l Q u a rte r ly , 1 9 9 6 ) .

T h e  E r a  o f  L a i s s e z - F a i r e

T h e s to ry o f  th e p re -N e w D e a l S u p re m e C o u r t 

b e g in s w ith  th e r ise o f  w h a t p ro g re ss iv e h is to r ia n s 

h a v e t ra d it io n a l ly v ie w e d a s th e c o n se rv a tiv e ju r is­

p ru d e n c e o f  th e la te n in e te e n th a n d e a r ly tw e n tie th 

c e n tu r ie s . R ic h a rd H o fs ta d te r , S o c ia l D a r w in is m  

in  A m e r ic a n  T h o u g h t , re v . e d . (N e w  Y o rk : G e o rg e

B ra z i l le r , 1 9 5 9 ) , d e sc r ib e s th e id e o lo g ic a l c o n te x t in  

w h ic h th e se d e v e lo p m e n ts o c c u rre d , a n d R o b e r t 

G re e n M c C lo sk e y , A m e r ic a n  C o n s e r v a t is m in  t h e  

A g e o f  E n te r p r is e  (C a m b r id g e , M A :  H a rv a rd U n i­

v e rs ity P re ss , 1 9 5 1 ; re p r in t, N e w  Y o rk : H a rp e r &  

R o w , 1 9 6 4 ) , s tu d ie s th e in fu s io n o f  la isse z - fa ire in to  

c o n s ti tu t io n a l la w  th ro u g h th e o p in io n s o f  Ju s tic e 

S te p h e n J . F ie ld . T h a t p ro c e ss is e x a m in e d in  g re a te r 

d e ta i l b y B e n ja m in R . T w iss in  L a w y e r s a n d  t h e  

C o n s t i t u t io n :  H o w  L a is s e z -F a i r e C a m e t o  t h e  

S u p r e m e C o u r t  (P r in c e to n , N J: P r in c e to n U n iv e r­

s ity  P re ss , 1 9 4 2 ) . T w iss e x a m in e s th e ro le o f  le a d­

in g la w y e rs , re p re se n tin g b u s in e ss c l ie n ts , in  

m e ta m o rp h o s in g th e id e o lo g y o f  la isse z - fa ire in to  

le g a l te rm s a n d c o n s ti tu t io n a l d o c tr in e s , w h ic h 

re c e p tiv e ju d g e s tu rn e d in to th e la w  o f  th e la n d . 

T w iss’ s w o rk  is c o m p le m e n te d b y  L e e E p s te in , C o n ­

s e r v a t iv e s in  C o u r t  (K n o x v i l le : U n iv e rs ity o f  T e n­

n e sse e P re ss , 1 9 8 5 ) , w h ic h c o n ta in s a c h a p te r o n th e
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a c tiv i t ie s o f  c o n se rv a tiv e in te re s t g ro u p s in  b r in g in g 

l i t ig a t io n to th e C o u r t b e tw e e n 1 9 0 0 a n d 1 9 4 0 . 

A rn o ld M . P a u l, in  LKJIHGFEDCBAC o n s e r v a t iv e C r is is a n d  t h e  

R u le  o f  L a w :  A t t i t u d e s  o f  B a r  a n d  B e n c h , 1 8 8 7 - 

1 8 9 5 ( I th a c a , N Y :  C o rn e l l U n iv e rs ity P re ss fo r  th e 

A m e r ic a n H is to r ic a l A sso c ia t io n , 1 9 6 0 ) , a rg u e s 

th a t in  th e 1 8 9 0 s a lo n e th e ju d ic ia ry re v o lu t io n­

iz e d A m e r ic a n c o n s ti tu t io n a l ism w ith  a m a ss iv e 

in te rv e n tio n in  p o l ic y  m a k in g o n b e h a lf o f  p ro p­

e r ty r ig h ts a n d so c ia l o rd e r . A  c la ss ic a r t ic le o n 

th e r ise o f  su b s ta n tiv e d u e p ro c e ss is E d w a rd S . 

C o rw in , “ T h e S u p re m e C o u r t a n d th e F o u r te e n th 

A m e n d m e n t,”  7 WVUTSRQPONMLKJIHGFEDCBAM ich igan L aw R eview 6 4 3 (1 9 0 9 ) .

T h e th re a ts a g a in s t w h ic h c o n se rv a tiv e in te re s ts 

so u g h t p ro te c t io n c a m e in  th e fo rm  o f  th e la b o r u n io n 

m o v e m e n t a n d , m o re e sp e c ia l ly , s ta te re g u la to ry le g­

is la t io n e n a c te d u n d e r th e p o l ic e p o w e r o n b e h a lf o f  

c o n su m e rs a n d w o rk e rs . U se fu l d e sc r ip t io n s o f  th is 

m o v e m e n t fo r  re fo rm in c lu d e S a m u e l P . H a y s , T h e 

R e s p o n s e t o  I n d u s t r ia l is m ,  1 8 8 5 -1 9 1 4 ,2 d e d . (C h i­

c a g o : U n iv e rs ity o f  C h ic a g o P re ss , 1 9 5 7 , 1 9 9 5 ) , 

R o b e r t H . W ie b e , T h e S e a r c h f o r  O r d e r ,  1 8 7 7 -1 9 2 0 

(N e w  Y o rk : H il l  a n d W a n g , 1 9 6 7 ; W e stp o r t, C T : 

G re e n w o o d P re ss , 1 9 8 0 ) , R ic h a rd H o fs ta d te r , T h e  

A g e o f  R e fo r m :  F r o m  B r y a n  t o  F .D .R . (N e w  Y o rk : 

A lf re d  A .  K n o p f , 1 9 5 5 ) , a n d E r ic F . G o ld m a n , R e n­

d e z v o u s w i th  D e s t in y :  A  H is t o r y  o f  M o d e r n  A m e r i ­

c a n  R e fo r m  (N e w  Y o rk :  V in ta g e B o o k s , 1 9 5 2 ,1 9 5 6 ) . 

W h ile th e re g u la to ry m o v e m e n t b e g a n e v e n e a r l ie r , 

A la n  F . W e stin , “ P o p u lism a n d th e S u p re m e C o u r t,”  

1980 Y earbook o f the Suprem e C ourt H isto r ica l 

Socie ty 6 2 , a rg u e s th a t th e C o u r t’ s ro le a s d e fe n d e r 

o f  c o rp o ra te c a p ita l ism in  th e 1 8 9 0 s c o n tr ib u te d to  

th e r ise o f  ra d ic a l p o p u la r m o v e m e n ts fo r  re fo rm .

T h e  L o c h n e r  C a s e

T h e c a se w h ic h h a s lo n g b e e n th e fo c a l p o in t fo r  

e v e ry in te rp re ta t io n o f  th is e ra is  L ochner v. N ew Y ork, 

1 9 8 U .S . 4 5 (1 9 0 5 ) . In  fa c t, th is c a se h a s so 

d o m in a te d sc h o la r ly in te rp re ta t io n th a t S te p h e n A .  

S ie g e l, “ L ochner E ra Ju r isp ru d e n c e a n d th e A m e r i­

c a n C o n s ti tu t io n a l T ra d it io n ,”  7 0  N orth C a ro lina L aw 

R eview 1 (1 9 9 1 ) , c o n s id e rs th e L ochner e ra to  e x te n d 

f ro m  fa r b e fo re 1 9 0 5 u n ti l fa r a f te r , in  th re e p h a se s : 

1 8 7 0 -1 9 0 0 ,1 9 0 0 -1 9 2 0 , a n d 1 9 2 0 -1 9 3 7 . P a u l K e n s , 

in  J u d ic ia l P o w e r a n d  R e fo r m  P o l i t ic s : T h e  

A n a to m y  o f  Lochner v. New York (L a w re n c e : 

U n iv e rs ity o f  K a n sa s P re ss , 1 9 9 0 ) , h a s p ro d u c e d a 

d e ta i le d s tu d y o f  th e fa m o u s c a se , in c lu d in g a n a s­

se ssm e n t o f  c o n d it io n s in  th e b a k in g in d u s try— w h ic h 

th e C o u r t p re su m e d to  u n d e rs ta n d— th e la b o r re fo rm

m o v e m e n t, th e id e o lo g y a n d p o l i t ic s o f  th e e ra , th e 

c o n s ti tu t io n a l d o c tr in e s o f  th e d e c is io n , a n d th e ir 

re p u d ia t io n a n d c o n te m p o ra ry re a p p e a ra n c e . 

L ochner e x e m p li f ie s th e C o u r t’ s a p p l ic a t io n o f  th e 

d o c tr in e o f  l ib e r ty  o f  c o n tra c t. In  “ T h e P a ra d o x o f  

P a te rn a l ism a n d L a isse z -F a ire C o n s ti tu t io n a l ism : 

U n ite d S ta te s S u p re m e C o u r t, 1 8 8 8 -1 9 2 1 ,”  5 L aw 

and H isto ry R eview 2 4 9 (1 9 8 7 ) , A v ia m  S o ife r a rg u e s 

th a t in  se e k in g to p re se rv e th e id e a l o f  th e a u to n o­

m o u s in d iv id u a l b y  ro o t in g o u t g o v e rn m e n ta l p a te r­

n a l ism , th e Ju s tic e s m a d e th e m se lv e s th e u lt im a te 

g u a rd ia n s o f  v a lu e s— th e ir o w n— in  a m o st p a te rn a l­

is t ic fa sh io n . A n o th e r i ro n y o f  p a te rn a l ism is th a t 

le g is la t io n o n b e h a lf o f  w o m e n fa re d so m e w h a t b e t­

te r th a n th a t o n b e h a lf o f  m e n , a t le a s t u n ti l p a ssa g e 

o f  th e N in e te e n th A m e n d m e n t a n d th e d e c is io n in  

A dkins v . C h ild ren’s H osp ita l, 2 6 1 U .S . 5 2 5 (1 9 2 3 ) . 

W rit in g  f ro m  th e p e rsp e c tiv e o f  e f fo r ts to p ro te c t 

w o m e n w o rk e rs , Ju d ith A . B a e r in  T h e C h a in s o f  

P r o te c t io n :  T h e  J u d ic ia l  R e s p o n s e t o  W o m e n ’ s L a ­

b o r  L e g is la t io n  (W e s tp o r t, C T : G re e n w o o d P re ss , 

1 9 7 8 ) in  e a r ly c h a p te rs d isc u sse s th e e v o lu t io n o f  

is su e s o f  f re e d o m o f  c o n tra c t a n d th e re g u la to ry 

a u th o r i ty o f  g o v e rn m e n t th ro u g h th e d e c is io n in  W est 

C oast H ote l C o.v . P arr ish , 3 0 0 U .S . 3 7 9 (1 9 3 7 ) ; la te r 

c h a p te rs fo c u s o n th e m o re re c e n t m o v e m e n t fo r  

e q u a l r ig h ts fo r  w o m e n .

T h e  R e v i s i o n i s t  V i e w

T h e c o n v e n tio n a l c h a ra c te r iz a t io n o f  L ochner h a s 

b e e n a s th e m o st n o to r io u s b u t a l l- to o - ty p ic a l 

e x a m p le o f  ju d ic ia l o v e rre a c h in g . In  re c e n t y e a rs , 

h o w e v e r , sc h o la rs l ik e M ic h a e l L e s B e n e d ic t, 

“ L a isse z -F a ire a n d L ib e r ty : A  R e -E v a lu a tio n o f  th e 

M e a n in g a n d O rig in s o f  L a isse z -F a ire C o n s ti tu t io n­

a l ism ,”  3  L aw and H isto ry R eview 2 9 3 (1 9 8 5 ) , h a v e 

a d v a n c e d a re v is io n is t in te rp re ta t io n o f  th e d e c is io n , 

th e ju r isp ru d e n c e o f  su b s ta n tiv e d u e p ro c e ss , a n d th e 

m o tiv a t io n s o f  le a d in g ju r is ts . In  D a v id  J . B r e w e r :  

T h e  L i f e  o f  a  S u p r e m e C o u r t  J u s t ic e 1 8 3 7 -1 9 1 0 

(C a rb o n d a le : S o u th e rn I l l in o is  U n iv e rs ity P re ss , 

1 9 9 4 ) M ic h a e l J . B ro d h e a d m a in ta in s th a t B re w e r 

w a s n o t s im p ly a n a p o s tle o f  la isse z - fa ire a n d S o c ia l 

D a rw in ism b u t a m o re c o m p le x f ig u re w h o d is tru s te d 

c o n c e n tra te d c o rp o ra te a s w e ll a s g o v e rn m e n ta l a n d 

u n io n p o w e r a n d w a s g e n e ra l ly sy m p a th e tic to th e 

re fo rm  m o v e m e n ts o f  h is d a y . T h e c o n se rv a tiv e re p u­

ta t io n o f  B re w e r a n d o f  th e tu m -o f - th e -c e n tu ry ju d i­

c ia ry m o re g e n e ra l ly , B ro d h e a d a rg u e s , is b a se d o n 

a n u n re p re se n ta t iv e sa m p le o f  o p in io n s , a n d th o se 

d e c is io n s th a t w e re c o n se rv a tiv e s te m m e d n o t m e re ly
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f ro m  id e o lo g y b u t f ro m  le g a l p r in c ip le a n d p re c e d e n t 

a s w e ll . Jo se p h G o rd o n H y lto n , “ D a v id Jo s ia h 

B re w e r : A  C o n se rv a tiv e Ju s tic e R e c o n s id e re d ,”  1 9 9 4 WVUTSRQPONMLKJIHGFEDCBA
Journa l o f  Suprem e C ourt H isto ry 4 5 , m a k e s m u c h 

th e sa m e a rg u m e n t. S e e a lso R o b e r t E . G a m e r, 

“ Ju s tic e B re w e r a n d S u b s ta n tiv e D u e P ro c e ss : A  C o n­

se rv a tiv e C o u r t R e v is ite d ,”  1 8 V anderb ilt L aw  R eview 

6 1 5 (1 9 6 5 ) a n d F ra n c is B e rg a n , “ M r.  Ju s tic e B re w e r ,”  

2 5 A lbany L aw R eview 1 9 1 (1 9 6 1 ) . M e lv in  I .  

U ro fsk y , “ M y th  a n d R e a li ty : T h e S u p re m e C o u r t a n d 

P ro te c t iv e L e g is la t io n in  th e P ro g re ss iv e E ra ,”  1 9 8 3 

Y earbook o f the Suprem e C ourt H isto r ica l Socie ty 

5 3 , su p p o r ts th is v ie w  b y  a rg u in g th a t L ochner a n d 

a re la t iv e ly sm a ll n u m b e r o f  l ik e  c a se s w e re n o t ty p i­

c a l o f  S u p re m e C o u r t d e c is io n m a k in g in  th e P ro­

g re ss iv e E ra , a n d th a t th e C o u r t g e n e ra l ly u p h e ld 

e x e rc ise s o f  th e p o l ic e p o w e r to  p ro te c t th e in te re s ts 

o f  w o rk e rs . O n ly  in  1 9 1 8 d id  th e C o u r t v e e r to  th e 

r ig h t a n d a d o p t th e m o re c o n se rv a tiv e o u tlo o k o f  th e 

n e x t tw o d e c a d e s , h e m a in ta in s . U ro fsk y re p o r ts 

s im ila r f in d in g s a t th e s ta te c o u r t le v e l in  “ S ta te 

C o u r ts a n d P ro te c t iv e L e g is la t io n D u r in g th e P ro­

g re ss iv e E ra : A  R e e v a lu a tio n ,”  7 2 Journa l o f A m eri­

can H isto ry 6 3 (1 9 8 5 ) .

R e v is io n is t sc h o la rs su g g e s t a v a r ie ty o f  

n o n id e o lo g ic a l e x p la n a tio n s fo r  th e ju d ic ia l d e c is io n 

m a k in g o f  th is e ra . M a ry C o rn e l ia P o rte r , “ T h a t 

C o m m e rc e S h a ll B e F re e : A  N e w  L o o k  a t th e O ld  

L a isse z -F a ire C o u r t,”  1 9 7 6 Suprem e C ourt R eview 

1 3 5 , a g re e s th a t d e c is io n s in  th e la te n in e te e n th a n d 

e a r ly tw e n tie th c e n tu r ie s w e re fa r f ro m  u n ifo rm ly  

p ro b u s in e ss a n d a n tire g u - la to ry a n d c la im s th a t 

w h e re th e C o u r t u se d su b s ta n tiv e d u e p ro c e ss a g a in s t 

th e s ta te s i t  w a s to a c h ie v e u n ifo rm  n a tio n a l c o m­

m e rc ia l ru le s in d isp e n sa b le fo r  in v e s tm e n t a n d e c o­

n o m ic g ro w th . In  h e r v ie w , i f  th e C o u r t s in n e d , i t  

w a s n o t in  o v e r tu rn in g th e re g u la t io n s o f  th e s ta te s 

b u t in  u su rp in g th e re g u la to ry ro le o f  C o n g re ss . 

C h a r le s W . M c C u rd y , “ T h e R o o ts o f ‘ L ib e r ty  o f  C o n­

t ra c t’  R e c o n s id e re d : M a jo r P re m ise s in  th e L a w  o f  

E m p lo y m e n t, 1 8 6 7 -1 9 3 7 ,”  1 9 8 4 Y earbook o f the 

Suprem e C ourt H isto r ica l Socie ty 2 0 , d e lv e s in to  

th e ju r isp ru d e n tia l u n d e rp in n in g s o f  th e c o n c e p t o f  

l ib e r ty o f  c o n tra c t a n d f in d s a d is t in c t io n b e tw e e n 

th e s ta tu s o f  le g is la t io n d e s ig n e d to p ro te c t p u b l ic 

h e a lth a n d sa fe ty ( fa v o re d ) a n d th a t d e s ig n e d to  e n­

h a n c e th e b a rg a in in g p o s it io n o f  w o rk e rs (d is fa­

v o re d ) . F o r a p e rsp e c tiv e o n  L ochner a s a la b o r u n io n 

c a se , se e S id n e y G . T a rro w , “ L ochner v . N ew Y ork-. A  

P o li t ic a l A n a ly s is ,”  5 L abor H isto ry 2 7 7 (1 9 6 4 ) . 

H o w a rd G il lm a n , LKJIHGFEDCBAT h e  C o n s t i t u t io n  B e s ie g e d : T h e  

R is e a n d  D e m is e o f  L o c h n e r  E r a  P o l ic e P o w e r s

J u r is p r u d e n c e (D u rh a m , N C : D u k e U n iv e rs ity 

P re ss , 1 9 9 3 ) , a rg u e s th a t f ro m  th e fo u n d in g th e re w a s 

a c o n s ti tu t io n a l t ra d it io n w h ic h p e rm itte d g e n e ra l 

w e lfa re le g is la t io n b u t p ro h ib ite d c la ss o r sp e c ia l 

in te re s t le g is la t io n . L ochner-Q ra . ju d g e s w e re n o t 

s im p ly w rit in g  re a c t io n a ry p o l ic y p re fe re n c e s in to  

th e la w , h e m a in ta in s , b u t s t i l l o p e ra t in g in  th a t 

t ra d it io n a t a t im e w h e n c h a n g in g so c io e c o n o m ic 

c o n d it io n s m a d e i t  n o lo n g e r n e u tra l b u t in  fa c t b ia se d 

to w a rd s th e a f f lu e n t c la ss . Jo h n E . S e m o n c h e , 

C h a r t in g  t h e F u tu r e :  T h e S u p r e m e C o u r t  R e­

s p o n d s t o a C h a n g in g S o c ie t y , 1 8 9 0 -1 9 2 0 

(W e s tp o r t, C T : G re e n w o o d P re ss , 1 9 7 8 ) , m a in ta in s 

th a t th e C o u r t d u r in g th e se y e a rs w a s n o t s im p ly a 

b a s tio n o f  la isse z - fa ire d o g m a b u t ra th e r fu n c t io n e d 

p ra g m a tic a l ly to a d a p t th e la w  to th e re q u ire m e n ts 

o f  a n in d u s tr ia l iz in g so c ie ty ; i t  se t u p so m e n o to r i­

o u s o b s ta c le s to  g o v e rn m e n ta l p o w e r , b u t th e y w e re 

re la t iv e ly fe w . L o re n P . B e th , T h e  D e v e lo p m e n t o f  

t h e  A m e r ic a n  C o n s t i t u t io n ,  1 8 7 7 -1 9 1 7 (N e w  Y o rk : 

H a rp e r &  R o w , 1 9 7 1 ) , d o e s n o t se e a m o n o li th ic 

d e fe n se o f  b u s in e ss in  th e C o u r t’ s d e c is io n s , b u t 

ra th e r a p ra g m a tic a n d in c o n s is te n t c o u rse o f  d e c i­

s io n m a k in g a s i t  d e a lt w ith  n o v e l so c io e c o n o m ic 

d e v e lo p m e n ts . In  “ Ju s tic e F ie ld a n d th e Ju r isp ru­

d e n c e o f  G o v e rn m e n t-B u s in e ss R e la t io n s : S o m e P a­

ra m e te rs o f  L a isse z -F a ire C o n s ti tu t io n a l ism , 1 8 6 3 - 

1 8 9 7 ,”  6 1 Journa l o f A m erican H isto ry 9 7 0 (1 9 7 5 ) , 

C h a r le s W . M c C u rd y p re se n ts a re c o n s id e ra t io n o f  

th e d e v e lo p m e n t o f  su b s ta n tiv e d u e p ro c e ss ju r isp ru­

d e n c e , sp e a rh e a d e d b y  Ju s tic e S te p h e n J . F ie ld . I t  

w a s n o t m e re ly o r th o d o x S o c ia l D a rw in ism in v o k e d 

o n  b e h a lf o f  th e r ic h , h e a rg u e s , b u t a c o h e re n t a tte m p t 

to  b a la n c e th e in te rn a l ly c o n tra d ic to ry p o s it io n s o f  

m a n y in te re s ts th a t fa v o re d g o v e rn m e n ta l p ro m o tio n 

o f  b u s in e ss b u t o p p o se d g o v e rn m e n ta l re g u la t io n . 

T h e ju r isp ru d e n c e , sa y s M c C u rd y , u lt im a te ly fa i le d 

n o t b e c a u se i t  w a s o n e -s id e d in  i ts o w n t im e , b u t b e­

c a u se i t  w a s n o t a d a p ta b le to ra p id ly c h a n g in g so­

c io e c o n o m ic c irc u m s ta n c e s . T h e p ro b le m o f  a d a p­

ta t io n is c o n s id e re d in  D . G rie r S te p h e n so n , J r ., “ T h e 

S u p re m e C o u r t a n d C o n s ti tu t io n a l C h a n g e : L ochner 

v . N ew Y ork R e v is ite d ,”  2 1 V illanova L aw R eview 

2 1 7 (1 9 7 6 ) . A m o n g th e o b s ta c le s S te p h e n so n f in d s 

a re d if fe re n c e s w ith in  b o th th e b u s in e ss a n d la b o r 

c o m m u n it ie s a s to  th e d e s ira b i l i ty o f  re g u la t io n , th e 

d if f ic u lty  o f  w e ig h in g e v id e n c e o f  re a so n a b le n e ss , 

a n d th e n e e d fo r te n ta t iv e n e ss in  re sp o n d in g to  

c h a n g in g so c io e c o n o m ic c o n d it io n s . T h e d if fe re n c e 

b e tw e e n L ochner a n d th e m a n y c a se s in  w h ic h re g u­

la t io n s w e re u p h e ld , S te p h e n so n c o n c lu d e s , is th a t 

th e N e w  Y o rk  s ta tu te w e n t m u c h fu r th e r . U n lik e
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m in e rs , b a k e rs d id  n o t se e m to  b e e sp e c ia l ly in  n e e d 

o f  p ro te c t io n ; a p p ro v a l o f  th is s ta tu te w o u ld th u s h a v e 

c o u n te n a n c e d a w h o le sa le sh if t a w a y f ro m  la isse z - 

fa ire a n d to w a rd s p e rv a s iv e re g u la t io n .

P a u l K e n s h a s c h a l le n g e d th e re v is io n is t in te r­

p re ta t io n in  tw o a r t ic le s WVUTSRQPONMLKJIHGFEDCBA“ L ochner v. N ew Y ork: R e­

h a b i l i ta te d a n d R e v ise d , b u t S ti l l R e v ile d ,”  1 9 9 5 

Journa l o f Suprem e C ourt H isto ry 3 1 , a n d “ T h e 

S o u rc e o f  a M y th : P o lic e P o w e rs o f  th e S ta te s a n d 

L a isse z -F a ire C o n s ti tu t io n a l ism , 1 9 0 0 -1 9 3 7 ,” 3 5 

A m erican Journa l o f L ega l H isto ry 7 0 (1 9 9 1 ) . M a n y 

re g u la t io n s m a y h a v e b e e n u p h e ld , K e n s a rg u e s , b u t 

th e C o u r t h e ld to  th e p r in c ip le th a t th e s ta te’ s p o w e r 

to in te rv e n e in  e c o n o m ic a n d so c ia l a f fa irs w a s 

n a rro w ly l im ite d , a n d th e le g is la t io n th a t p a sse d 

m u ste r h a d to b e o n i ts te rm s . F o r K e n s , th e p ro­

g re ss iv e in d ic tm e n t o f  th e e v i ls o f  th e C o u r t’ s o v e r­

re a c h in g in  L ochner re m a in s v a l id .

T h e  N e w  D e a l  E r a

H o w e v e r th e p e r io d p r io r to  W o rld  W a r I  m a y b e 

in te rp re te d , b y  th e 1 9 2 0 s th e C o u r t w a s la y in g th e 

g ro u n d w o rk fo r i ts c o n f ro n ta t io n w ith  F ra n k l in D . 

R o o se v e lt . A s A lp h e u s T h o m a s M a so n re c o u n ts in  LKJIHGFEDCBA
W il l ia m  H o w a r d  T a f t :  C h ie f  J u s t ic e (N e w  Y o rk : 

S im o n a n d S c h u s te r , 1 9 6 5 ) , th e S o c ia l D a rw in is t 

C h ie f Ju s tic e w a s a c ru sa d e r fo r  e f f ic ie n t ju d ic ia l a d­

m in is tra t io n a n d p ro p e r ty r ig h ts a n d a v ig o ro u s 

o p p o n e n t o f  g o v e rn m e n ta l p ro g ra m s o f  e c o n o m ic 

re g u la t io n a n d so c ia l se rv ic e . Je f f re y B . M o rr is , 

“ W h a t H e a v e n M u st B e L ik e : W ill ia m  H o w a rd T a f t 

a s C h ie f Ju s tic e , 1 9 2 1 -3 0 ,”  1 9 8 3 Y earbook o f the Su­

prem e C ourt H isto r ica l Socie ty 8 0 , fo c u se s o n T a f t 

a s ju d ic ia l a d m in is tra to r a n d h is e f fo r ts to  m a ss th e 

C o u r t in  fa v o r o f  c o n se rv a tiv e o u tc o m e s . T h e c r is is 

o f  c o n se rv a tiv e c o n tro l e n g e n d e re d b y  th e D e p re ss io n 

w a s fe l t f i rs t in  th e p o l i t ic a l b ra n c h e s ; in  T h e  

I n t e r r e g n u m  o f  D e s p a i r : H o o v e r , C o n g r e s s , a n d  

t h e  D e p r e s s io n (U rb a n a : U n iv e rs ity o f  I l l in o is  P re ss , 

1 9 7 0 ) Jo rd a n A . S c h w a rz e x a m in e s th e in i t ia l  

g o v e rn m e n ta l re sp o n se , w ith  a n e m p h a s is o n a c tiv i ty  

in  C o n g re ss . In  T h e  C r is is  o f  t h e  O ld  O r d e r ,  1 9 1 9 - 

1 9 3 3 (B o s to n : H o u g h to n , M if f l in ,  1 9 5 7 , 1 9 8 8 ) th e 

f i rs t v o lu m e o f  h is t r i lo g y  T h e  A g e o f  R o o s e v e l t , 

A rth u r M . S c h le s in g e r , J r ., a n a ly z e s th e c o l la p se o f  

th e c o n se rv a tiv e re g im e a n d th e b a n k ru p tc y o f  i ts 

id e o lo g y . T h e fo l lo w in g  v o lu m e s— T h e  C o m in g  o f  

t h e N e w  D e a l (1 9 5 9 , 1 9 8 8 ) a n d T h e P o l i t ic s o f  

U p h e a v a l (1 9 6 0 ,1 9 8 8 )— c a rry th e s to ry o f  F ra n k l in 

D . R o o se v e lt’ s e le c t io n , N e w D e a l le g is la t iv e 

p ro g ra m , a n d a d v e rse S u p re m e C o u r t re a c t io n

th ro u g h 1 9 3 6 , n o t re a c h in g th e C o u r t-p a c k in g c r is is 

o f  1 9 3 7 . T h e d o m e s tic b a tt le s th ro u g h R o o se v e lt’ s 

se c o n d te rm  a re b ro u g h t in to  sh a rp fo c u s in  W ill ia m  

E . L e u c h te n b u rg , F r a n k l in  D , R o o s e v e l t a n d  t h e  

N e w  D e a l , 1 9 3 2 -1 9 4 0 (N e w  Y o rk : H a rp e r &  R o w , 

1 9 6 3 ) , a n d L e u c h te n b u rg’ s e d ite d v o lu m e , F r a n k l in  

D . R o o s e v e l t : A  P r o f i le  (N e w  Y o rk : H il l  a n d W a n g , 

1 9 6 7 ) , p re se n ts a c o l le c t io n o f  e ssa y s o n R o o se v e lt 

b y  e m in e n t c o n tr ib u to rs . I .  S c o tt M e ss in g e r p ro v id e s 

in s ig h t in to th e e x te n t o f  th e e f fo r ts o f  N e w D e a l 

p u b l ic is ts to b u i ld su p p o r t fo r  th e ir l ib e ra l p o l ic ie s 

in  “ L e g it im a tin g L ib e ra l ism : T h e N e w  D e a l Im a g e - 

m a k e rs a n d O liv e r W e n d e ll H o lm e s , J r .,”  1 9 9 5 

Journa l o f Suprem e C ourt H isto ry 5 7 , w h e re h e 

a rg u e s th a t o n e o f  th e ir ta c t ic s w a s to  l ib e ra l iz e th e 

im a g e o f  th e a lre a d y p o p u la r a n d re sp e c te d ju r is t.

A s n o te d b y  Jo se p h L .  R a u h , J r ., w h o w a s Ju s tic e 

B e n ja m in N . C a rd o z o’ s la w  c le rk a t th e t im e , th e 

C o u r t w a s sh a rp ly d iv id e d in to  tw o  c o m p e tin g b lo c s 

in 1 9 3 6 . H is “ A  P e rso n a l iz e d V ie w  o f  th e C o u r t- 

P a c k in g E p iso d e ,”  1 9 9 0 Journa l o f Suprem e C ourt 

H isto ry 9 3 , a lso g iv e s a b r ie f a c c o u n t o f  th e w h o le 

a f fa ir . T h e in te l le c tu a l le a d e r o f  th e c o n se rv a tiv e b lo c 

w a s Ju s tic e G e o rg e S u th e r la n d . In  M r .  J u s t ic e 

S u th e r la n d :  A  M a n  A g a in s t t h e  S ta te (P r in c e to n , 

N J: P r in c e to n U n iv e rs ity P re ss , 1 9 5 1 ; re p r in t, N e w  

Y o rk : G re e n w o o d P re ss , 1 9 6 9 ) , Jo e l P a sc h a l p a in ts a 

b a la n c e d p o r tra it o f  a d e fe n d e r o f  in d iv id u a l f re e­

d o m a n d l im ite d g o v e rn m e n t w h o su f fe re d f ro m  a 

p a ro c h ia l ly S o c ia l D a rw in is t ic o u tlo o k a n d a n in c o m­

p re h e n s io n o f  so c ia l a n d e c o n o m ic re a l i ty . G a ry C . 

L e e d e s , in  “ Ju s tic e G e o rg e S u th e r la n d a n d th e S ta­

tu s Q u o : A  B io g ra p h ic a l a n d R e v ie w E ssa y ,”  1 9 9 5 

Journa l o f Suprem e C ourt H isto ry 1 3 7 , su m m a r iz e s 

S u th e r la n d’ s b a s ic p r in c ip le s (e sse n tia l ly 

in d iv id u a l ism a n d la isse z - fa ire ) , e x a m in e s th e so c ia l, 

p o l i t ic a l, a n d in te l le c tu a l in f lu e n c e s th a t h e lp e d to  

sh a p e th e m , a n d id e n ti f ie s fo u r fu n d a m e n ta l f la w s 

in  h is ju r isp ru d e n c e th a t le d h im  to  b e c o m e a n in ­

t ra n s ig e n t a n d in f le x ib le d e fe n d e r o f  a n id e a l w h o se 

t im e h a d g o n e . A  m u c h m o re sy m p a th e tic c h a ra c­

te r iz a t io n o f  S u th e r la n d is H a d le y A rk e s’  b io g ra p h y , 

T h e R e tu r n  o f  G e o r g e S u th e r la n d : R e s to r in g a  

J u r is p r u d e n c e o f  N a tu r a l  R ig h t s (P r in c e to n , N J: 

P r in c e to n U n iv e rs ity P re ss , 1 9 9 4 ) . A rk e s’ re v is io n­

is t in te rp re ta t io n a rg u e s th a t w e fa i l  to re a l iz e th a t 

m u c h o f  th e w o r ld w e k n o w is th e p ro d u c t o f  h is 

v is io n ra th e r th a n th a t o f  h is ju d ic ia l a d v e rsa r ie s , 

b e c a u se th e “ c o n s ti tu t io n a l re v o lu t io n”  o f  1 9 3 7 in  

fa c t o v e r tu rn e d re la t iv e ly l i t t le  o f  th e C o u r t’ s w o rk . 

S u th e r la n d’ s o p in io n in  A dkins, o v e rru le d b u t n o t 

re fu te d in  W est C oast H ote l, w a s b o th g o o d la w  a n d



B I B L I O G R A P H I C  E S S A Y 1 0 5 ZYXWVUTSRQPONMLKJIHGFEDCBA

g o o d p o l ic y , A rk e s a sse r ts . T h e le a d e r o f  th e l ib e ra l 

m in o r i ty  o n th e C o u r t a t th is t im e w a s Ju s tic e H a r la n 

F isk e S to n e . A lp h e u s T h o m a s M a so n’ s 

g ro u n d b re a k in g b io g ra p h y , LKJIHGFEDCBAH a r la n  F is k e S to n e : 

P i l la r  o f  t h e  L a w  (N e w  Y o rk : V ik in g  P re ss , 1 9 5 6 ; 

re p r in t, H a m d e n , C T : A rc h o n B o o k s , 1 9 6 8 ) , b a se d 

o n e x te n s iv e , a u th o r iz e d u se o f  S to n e’ s p r iv a te a n d 

C o u r t p a p e rs , p ro v id e s a w e a lth o f  in fo rm a tio n a b o u t 

th e in n e r w o rk in g s o f  th e C o u r t d u r in g S to n e’ s te n­

u re (1 9 2 5 -1 9 4 6 ) . M a so n g iv e s fu l l  a tte n tio n to  th e 

d e v e lo p m e n t o f  th e c o n s ti tu t io n a l s tru g g le p r io r to  

1 9 3 7 a n d to  th e C o u r t’ s se a rc h fo r  a re d e f in e d ro le 

th e re a f te r .

T h e  C o u r t - P a c k i n g  E p i s o d e

R o b e r t H . Ja c k so n w a s a n a ss is ta n t a tto rn e y g e n­

e ra l d u r in g th e C o u r t-p a c k in g b a tt le a n d m o v e d ra p­

id ly  to  S o lic i to r G e n e ra l, A tto rn e y G e n e ra l, a n d , b y 

1 9 4 1 , S u p re m e C o u r t Ju s tic e . In  T h e  S t r u g g le f o r  

J u d ic ia l  S u p r e m a c y (N e w  Y o rk : A lf re d  A . K n o p f , 

1 9 4 1 ; re p r in t, N e w  Y o rk : O c ta g o n B o o k s , 1 9 7 9 ) h e 

c h a ra c te r iz e s th e e v e n ts o f  th e 1 9 3 0 s a s o n e m o re 

c h a p te r in  th e o n g o in g c o n f l ic t b e tw e e n p o p u la r g o v­

e rn m e n t a n d ju d ic ia l su p re m a c y . Ja c k so n p re se n ts 

a R o o se v e lt p a r t isa n’ s v ie w  o f  th e in tra n s ig e n c e o f  

th e C o u r t in  s tr ik in g d o w n N e w  D e a l m e a su re s a n d 

o f  th e P re s id e n t’ s b o ld re sp o n se in  t ry in g to p a c k 

th e C o u r t. T w o u se fu l o v e rv ie w s o f  th a t e f fo r t a n d 

i ts fa te in  C o n g re ss a re Jo se p h A lso p a n d T u rn e r 

C a tle d g e , T h e 1 6 8 D a y s (G a rd e n C ity , N Y :  

D o u b le d a y , D o ra n &  C o ., 1 9 3 8 ) , a c o n te m p o ra ry 

a c c o u n t w rit te n f i rs t-h a n d f ro m  in te rv ie w s w ith  th e 

p r in c ip a ls , a n d L e o n a rd B a k e r , B a c k  t o  B a c k :  

T h e  D u e l B e tw e e n F D R  a n d  t h e  S u p r e m e C o u r t  

(N e w  Y o rk : M a c m il la n , 1 9 6 7 ) , w rit te n f ro m  th e 

p e rsp e c tiv e o f  th re e d e c a d e s . In  h is p u b l ish e d le c­

tu re s , T h e  S u p r e m e C o u r t :  V e h ic le o f  R e v e a le d 

T r u th  o r  P o w e r G r o u p , 1 9 3 0 -1 9 3 7 (B o s to n : 

B o s to n U n iv e rs ity P re ss , 1 9 5 3 ) , A lp h e u s T h o m a s 

M a so n te l ls th e s to ry o f  th e C o u r t-p a c k in g e p iso d e 

in  h is c u s to m a ry s ty le , w e a v in g to g e th e r a p t q u o ta­

t io n s f ro m  a w id e v a r ie ty o f  so u rc e s . In  th e p ro­

c e ss , h e p a in ts a n u n f la tte r in g p o r tra i t o f  C h ie f Ju s­

t ic e H u g h e s . A lf re d  H a in e s C o p e a n d F re d K r in sk y , 

e d s ., F r a n k l in  D . R o o s e v e l t a n d  t h e S u p r e m e 

C o u r t  (B o s to n : D .C . H e a th , 1 9 5 2 ) is a c o l le c t io n o f  

p r im a ry a n d se c o n d a ry so u rc e m a te r ia ls ; a c o n sp ic u­

o u s o m iss io n is th e te x t o f  C h ie f Ju s tic e H u g h e s’ s 

le t te r to  th e S e n a te Ju d ic ia ry C o m m itte e , w h ic h m a y 

b e fo u n d in  “ R e o rg a n iz a t io n o f  th e F e d e ra l 

Ju d ic ia ry ,”  WVUTSRQPONMLKJIHGFEDCBAH earings befo re the Sena te Jud ic ia ry

C om m ittee, 7 5 th C o n g re ss , 1  s t S e ss io n , P a rt I I I ,  4 8 8 - 

9 2 .

A tta c k s o n th e P re s id e n t’ s p o l ic ie s a n d p la n w e re 

le g io n . H o w a rd L e e M c B a in c o u ld n o t h a v e b e e n 

su rp r ise d b y  th e C o u r t-p a c k in g p la n , fo r  e a r l ie r , in  

“ T h e C o n s ti tu t io n a n d th e N e w D e a l,”  2 5 Y a le R e­

v iew 1 1 4 (1 9 3 5 ) , h e h a d a tta c k e d th e N e w  D e a l a n d 

p o r tra y e d F D R a s in te n t o n u n d e rc u tt in g c o n s ti tu­

t io n a l v a lu e s , i f  p o ss ib le w ith o u t c o n s ti tu t io n a l 

a m e n d m e n t. W h e n R o o se v e lt’ s p la n w a s a n n o u n c e d , 

M e r lo  J . P u se y , w h o w o u ld b e C h ie f Ju s tic e H u g h e s’ s 

a u th o r iz e d b io g ra p h e r , ru sh e d in to p r in t w ith  T h e  

S u p r e m e C o u r t  C r is is (N e w  Y o rk : M a c m il la n , 

1 9 3 7 ; re p r in t, N e w  Y o rk : D a C a p o P re ss , 1 9 7 3 ) , a 

d ia tr ib e e v id e n tly in te n d e d to  h e lp e n su re th e d e fe a t 

o f  th e p ro p o sa l. O th e r c r i t ic s w e re m o re e v e n h a n d e d . 

G re n v i l le C la rk , “ T h e S u p re m e C o u r t Issu e ,”  2 6 Y a le 

R eview 6 6 9 (1 9 3 7 ) , fo u n d C o u r t-p a c k in g e th ic a l ly 

u n a c c e p ta b le b u t re c o m m e n d e d c o n s ti tu t io n a l 

a m e n d m e n ts to  e x p a n d th e p o w e rs o f  C o n g re ss a n d 

re s tr ic t th e p o w e r o f  th e fe d e ra l ju d ic ia ry to  in v a l i­

d a te s ta te le g is la t io n . In  “ P o li t ic s a n d th e S u p re m e 

C o u r t: P re s id e n t R o o se v e lt’ s P ro p o sa l,”  8 5 

U n iversity o f P ennsy lvan ia L aw R eview 6 5 9 

(1 9 3 7 ) A lp h e u s T h o m a s M a so n d e c r ie d b o th 

w ro n g h e a d e d ju d ic ia l p o l ic y m a k in g a n d p o l i t i ­

c a l ta m p e r in g w ith  ju d ic ia l in d e p e n d e n c e a n d 

c a l le d fo r a c o n s ti tu t io n a l a m e n d m e n t to a l lo w  

C o n g re ss to  o v e rr id e b y  a tw o - th ird s v o te a n y ju d ic ia l 

in v a l id a t io n o f  a n a c t o f  C o n g re ss .

R o o se v e lt c o n s id e re d se v e ra l a lte rn a tiv e s tra te­

g ie s fo r  o v e rc o m in g ju d ic ia l re s is ta n c e b e fo re se t­

t l in g  o n th e C o u r t-p a c k in g p la n . In s ig h ts in to  h is 

th in k in g c a n b e fo u n d in  M a x F re e d m a n , e d ., 

R o o s e v e l t a n d  F r a n k fu r t e r :  T h e i r  C o r r e s p o n ­

d e n c e 1 9 2 8 -1 9 4 5 (B o s to n : L it t le , B ro w n in  a sso­

c ia t io n w ith  th e A tla n tic M o n th ly P re ss , 1 9 6 7 ) , 

w h ic h c o n ta in s a c h a p te r d e v o te d to  c o rre sp o n d e n c e 

o n th is is su e , a n d H a ro ld L . Ic k e s , T h e  S e c r e t D i ­

a r y  o f  H a r o ld  L .  I c k e s , 3 v o l. (N e w  Y o rk : S im o n &  

S c h u s te r , 1 9 5 3 -5 4 ) . Ic k e s , S e c re ta ry o f  th e In te r io r 

in  th e R o o se v e lt a d m in is tra t io n , k e p t e x te n s iv e d ia­

r ie s , w h ic h in c lu d e a n in s id e r’ s im p re ss io n s o f  th e 

N e w  D e a l a n d th e c o n f ro n ta t io n w ith  th e C o u r t, w ith  

c o m m e n ta r ie s o n m a n y o f  th e p r in c ip a l p la y e rs . In  

“ C o u r t P a c k in g : T h e D ra f t in g R e c a lle d ,” 1 9 9 0 

Journa l o f Suprem e C ourt H isto ry 9 9 , W a rn e r W . 

G a rd n e r , th e Ju s tic e D e p a r tm e n t s ta f f a tto rn e y w h o 

d id  th e re se a rc h o n v a r io u s s tra te g ie s , d isc u sse s th a t 

e f fo r t a n d re c a l ls th a t c h a n g in g th e s iz e o f  th e C o u r t 

w a s th e o n ly  fe a s ib le a lte rn a tiv e th a t w a s su re ly c o n­

s t i tu t io n a l.
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C h ie f Ju s tic e H u g h e s , o p p o s in g th e p la n , d id  

p la n t a se e d o f  d o u b t a s to  i ts c o n s ti tu t io n a l i ty , b u t 

th e re a l p ro b le m w a s th a t i t  w a s n o t fe a s ib le p o l i t i ­

c a l ly . C o n g re ss k i l le d  th e b i l l ,  e v e n a s th e C o u r t 

w a s re v e rs in g i ts f ie ld  in  m a jo r c a se s b e c a u se o f  th e 

c h a n g e d v o te s o f  C h ie f Ju s tic e H u g h e s a n d Ju s tic e 

R o b e r ts . In  h is c h a p te r “ S e n a te R e a lig n m e n ts : T h e 

C o u r t C o n tro v e rsy ,”  in  LKJIHGFEDCBAC o n g r e s s io n a l C o n s e r v a­

t i s m  a n d  t h e  N e w  D e a l (L e x in g to n : U n iv e rs ity o f  

K e n tu c k y P re ss , 1 9 6 7 ) , Ja m e s T . P a tte rso n te l ls th e 

s to ry o f  th e d e fe a t o f  th e C o u r t-p a c k in g p la n f ro m  

th e p e rsp e c tiv e o f  th e p a r ty a n d id e o lo g ic a l l in e u p s 

in  C o n g re ss , w h e re th e sm a ll c o n se rv a tiv e c o a l i t io n 

g e n e ra l ly o p p o se d to  th e N e w  D e a l ra p id ly e x p a n d e d 

w ith  re sp e c t to th is is su e . M a r ia n C . M c K e n n a’ s 

“ P re lu d e to  T y ra n n y : W h e e le r , F .D .R ., a n d th e 1 9 3 7 

C o u r t F ig h t,”  6 2 WVUTSRQPONMLKJIHGFEDCBAP acific H isto r ica l R eview 4 0 5 

(1 9 9 3 )— w h ic h is n o t a s se n sa tio n a l is t a s th e t i t le  

su g g e s ts— fo c u se s o n th e ro le o f  S e n a to r B u rto n 

K . W h e e le r (D ., M T )  a s le a d e r o f  th e o p p o s it io n 

to th e C o u r t-p a c k in g p la n , a n d in  a c h a p te r e n­

t i t le d “ S a v in g th e S u p re m e C o u r t,”  W h e e le r (w ith  

P a u l F . H e a ly ) re c o u n ts h is o w n v e rs io n o f  th e s to ry 

in  h is a u to b io g ra p h y , Y a n k e e F r o m  t h e  W e s t (G a r­

d e n C ity , N Y :  D o u b le d a y , 1 9 6 2 ) .

M a n y c o m m e n ta to rs h a v e o f fe re d e x p la n a tio n s 

a n d e v a lu a tio n s o f  th e fa i lu re o f  R o o se v e lt’ s p la n . 

G re g o ry A . C a ld e ira , “ P u b lic O p in io n a n d th e U .S . 

S u p re m e C o u r t: F D R ’ s C o u r t-p a c k in g P la n ,”  8 1 

A m erican P o litica l Science R eview 1 1 3 9 (1 9 8 7 ) , 

a n a ly z e s th e im p a c t o n p u b l ic o p in io n o f  v a r io u s 

e v e n ts d u r in g th e c o u rse o f c o n s id e ra t io n o f  

R o o se v e lt’ s p la n a n d c o n c lu d e s th a t th e d e c is io n in  

N ationa l L abor R ela tions B oard v . Jones &  L augh lin 

Stee l C orp ., 3 0 1 U .S . 1 (1 9 3 7 ) , a n d th e a n n o u n c e­

m e n t o f  Ju s tic e V a n D e v a n te r’ s re s ig n a tio n s ig n if i­

c a n tly re d u c e d p u b l ic su p p o r t fo r  th e p la n . In  “ T h e 

P re s id e n t a n d th e C o u r t: R e in te rp re t in g th e C o u r t­

p a c k in g E p iso d e o f 1 9 3 7 ,”  1 0 3 P o litica l Science 

Q uarter ly 2 6 7 (1 9 8 8 ) , M ic h a e l N e lso n a ttr ib u te s 

th e fa i lu re o f  th e C o u r t-p a c k in g p la n to  F D R ’ s o v e r- 

c o n f id e n c e b o m o f  th e 1 9 3 6 e le c t io n a n d to  a n u n­

c h a ra c te r is t ic fa i lu re o f  p o l i t ic a l sk i l l . R o o se v e lt 

w o u ld h a v e b e e n b e tte r o f f  a tta c k in g th e C o u r t d u r in g 

th e 1 9 3 6 c a m p a ig n b e fo re b ro a c h in g h is p la n , 

N e lso n a rg u e s ; h a v in g fa i le d to  la y  th e g ro u n d w o rk , 

h e w o u ld h a v e b e e n b e tte r o f f  w a it in g fo r  a ju d ic ia l 

se lf - re v e rsa l o r  th e o p p o r tu n ity to  m a k e n e w  a p p o in t­

m e n ts . R o d n e y J . M o rr iso n , “ F ra n k l in D . R o o se v e lt 

a n d th e S u p re m e C o u r t: A n  E x a m p le o f  th e U se o f  

P ro b a b i l i ty T h e o ry in  P o li t ic a l H is to ry ,”  1 6 H isto ry 

and T heory 1 3 7 (1 9 7 7 ) , d isp u te s th e c o n c lu s io n o f

A rth u r S c h le s in g e r , J r ., in  T h e  P o l i t ic s  o f  U p h e a v a l , 

th a t R o o se v e lt h a d n o c h o ic e b u t to a tte m p t th e 

C o u r t-p a c k in g p la n b e c a u se h e h a d n o p ro sp e c t o f  

m a k in g a n o rm a l a p p o in tm e n t. M o rr iso n a rg u e s th a t 

p ro b a b i l i ty th e o ry , a p p l ie d to  th e re c o rd o f  tu rn o v e r 

o n th e C o u r t, re v e a ls th a t th e l ik e l ih o o d o f  a n e w 

a p p o in tm e n t w a s h ig h , a n d h e p o in ts to  Ju s tic e V a n 

D e v a n te r’ s re s ig n a tio n a fe w  m o n th s la te r . O n e 

w o n d e rs , h o w e v e r , i f  V a n D e v a n te r (a n d o th e rs so o n 

to  fo l lo w )  w o u ld h a v e re s ig n e d i f  th e sw itc h in  t im e 

h a d n o t o c c u rre d— a re v e rsa l th a t R o o se v e lt c o u ld 

n o t h a v e re a so n a b ly a n tic ip a te d . M o rr iso n’ s p ro b­

a b i l i t ie s m a y b e c o rre c t, b u t S c h le s in g e r se e m s a c­

c u ra te ly to p o r tra y th e s itu a t io n a s i t  a p p e a re d to  

F D R . D a v id E . K y v ig , in  “ T h e R o a d N o t T a k e n : 

F D R , th e S u p re m e C o u r t, a n d C o n s ti tu t io n a l 

A m e n d m e n t,”  1 0 4 P o litica l Science Q uarter ly 4 6 3 

(1 9 8 9 ) , e x p lo re s th e c o m p le x re a so n s w h y  R o o se v e lt 

d e c id e d a g a in s t c o n s ti tu t io n a l a m e n d m e n t a s th e 

so lu t io n to S u p re m e C o u r t o p p o s it io n to th e N e w  

D e a l. K y v ig  su g g e s ts th a t F D R h a d th e p o l i t ic a l 

su p p o r t to  g e t a n a m e n d m e n t a d o p te d a n d o b se rv e s 

th a t th e w e lfa re s ta te w o u ld b e o n a f i rm e r fo o t in g 

to d a y i f  h e h a d d o n e so . In  “ R o o se v e lt ia n Id e a s a n d 

th e 1 9 3 7 C o u r t F ig h t: A  N e g le c te d F a c to r ,”  3 3 

H isto r ian 5 7 8 (1 9 7 1 ) , T o rb jo m S ire v a g a sk s w h y , 

a f te r th e C o u r t sw itc h a n d th e V a n D e v a n te r re s ig­

n a tio n , F D R c o n tin u e d to p u sh h is C o u r t-p a c k in g 

p la n a g g re ss iv e ly , th e re b y a l ie n a tin g th e C o n g re ss . 

S ire v a g’ s a n sw e r is th a t th e C o u r t h a d fa i le d to  h o n o r 

w h a t R o o se v e lt sa w a s th e m o ra l im p e ra t iv e o f  c o­

o p e ra t io n a m o n g th e th re e b ra n c h e s . T h e i ro n y  o f  

F D R ’ s p e rs is te n c e , h e n o te s , is th a t i t  u n d e rm in e d 

th e th e re to fo re re m a rk a b le c o o p e ra t io n b e tw e e n th e 

e x e c u tiv e a n d th e C o n g re ss . Ja m e s M a c G re g o r 

B u rn s , in  h is m a jo r b io g ra p h y R o o s e v e l t : T h e  L io n  

a n d  t h e  F o x  (N e w  Y o rk : H a rc o u r t, B ra c e &  W o rld , 

1 9 5 6 ) , a lso fo c u se s o n th e c o n v e rs io n o f  F D R ’ s 

b a tt le w ith  th e C o u r t in to  a s tru g g le w ith  h is fo rm e r 

a l l ie s in  C o n g re ss .

T h e  S w i t c h  i n  T i m e

T h e C o u r t’ s a b ru p t sh if t in  1 9 3 7 h a s c a u se d m a n y 

to c o n c lu d e th a t R o o se v e lt lo s t th e C o u r t-p a c k in g 

b a tt le b u t w o n th e w a r o f  c o n s ti tu t io n a l in te rp re ta­

t io n . C h ie f Ju s tic e H u g h e s a n d Ju s tic e R o b e r ts 

c le a r ly c h a n g e d th e ir v o te s o n so m e is su e s ; m u c h 

c o m m e n ta ry h a s fo c u se d o n th e e x te n t o f , a n d m o ti­

v a tio n s fo r , th e ir c h a n g e s o f  c o n v ic t io n . R o b e r ts w a s 

o f te n a c c u se d o f  k n u c k l in g u n d e r to  p o l i t ic a l p re ssu re 

f ro m  R o o se v e lt in  W est C oast H ote l, b u t w e n o w
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k n o w  th a t th e C o u r t h a d re a c h e d i ts d e c is io n in  th a t 

c a se b e fo re th e C o u r t-p a c k in g p la n w a s a n n o u n c e d , 

a n d F e lix F ra n k fu r te r , “ M r. Ju s tic e R o b e r ts ,”  1 0 4 WVUTSRQPONMLKJIHGFEDCBA
U n iversity o f P ennsy lvan ia L aw  R eview 3 1 1 (1 9 5 5 ) , 

re p o r te d a m e m o ra n d u m f ro m  R o b e r ts to  th e e f fe c t 

th a t h e h a d n o t v o te d to  o v e rru le A dkins in  M orehead 

v. N ew Y ork ex re l. T ipa ldo , 2 9 8 U .S . 5 8 7 (1 9 3 6 ) , 

o n ly b e c a u se o f  a te c h n ic a l i ty . S e e a lso M e r lo J . 

P u se y , “ Ju s tic e R o b e r ts’ 1 9 3 7 T u rn a ro u n d ,”  1 9 8 3 

Y earbook o f the Suprem e C ourt H isto r ica l Socie ty 

1 0 2 . M ic h a e l S . A r ie n s , “ A  T h r ic e -T o ld T a le , o r  F e lix  

th e C a t,”  1 0 7 H arva rd L aw R eview 6 2 0 (1 9 9 4 ) , 

su g g e s ts th a t F ra n k fu r te r m a y h a v e fa b r ic a te d th e 

R o b e r ts m e m o ra n d u m , a c h a rg e s tro n g ly re b u tte d in  

R ic h a rd D . F r ie d m a n , “ A  R e a f f irm a tio n : T h e 

A u th e n tic i ty o f  th e R o b e r ts M e m o ra n d u m , o r F e lix  

th e N o n -F o rg e r ,”  1 4 2 U n iversity o f P ennsy lvan ia L aw 

R eview 1 9 8 5 (1 9 9 4 ) . Jo h n W . C h a m b e rs , “ T h e B ig  

S w itc h : Ju s tic e R o b e r ts a n d th e M in im u m -W a g e 

C a se s ,”  1 0 L abor H isto ry 4 4 (1 9 6 9 ) , d o e s n o t 

q u e s tio n th e a u th e n tic i ty o f  th e m e m o ra n d u m b u t is  

sk e p tic a l o f  R o b e r ts’  e x p la n a tio n o f  h is v o te in  W est 

C oast H ote l. R o b e r t L . S te m , “ T h e C o u r t-P a c k in g 

P la n a n d th e C o m m e rc e C la u se ,”  1 9 8 8 Y earbook o f 

the Suprem e C ourt H isto r ica l Socie ty 9 1 (1 9 8 8 ) , 

a g re e s th a t R o b e r ts d id n o t sw itc h h is v o te o n th e 

m in im u m w a g e b e c a u se o f  th e C o u r t-p a c k in g p la n , 

b u t c o n c lu d e s th a t w e w il l  n e v e r k n o w fo r su re 

w h e th e r th a t a f fe c te d h is v o te in  Jones &  L augh lin

a n d o th e r L a b o r B o a rd c a se s . In  h is b io g ra p h y A  LKJIHGFEDCBA
S e a r c h f o r  a J u d ic ia l P h i lo s o p h y : M r .  J u s t ic e 

R o b e r t s a n d  t h e  C o n s t i t u t io n a l  R e v o lu t io n  o f  1 9 3 7

(P o r t W a sh in g to n , N Y : K e n n ik a t P re ss , 1 9 7 1 ) , 

C h a r le s A . L e o n a rd f in d s R o b e r ts’ m o tiv a t io n 

e n ig m a tic (h e le f t n o w rit te n re c o rd ) b u t te n d s to  

b e l ie v e th a t h e w a s e n g a g e d in  a n h o n e s t se a rc h fo r  

g o o d la w  a n d w a s n o t m e re ly re sp o n d in g to  p o l i t ic a l 

p re ssu re s .

T h e sh if t o f  C h ie f Ju s tic e H u g h e s , w h o te s t i f ie d 

a g a in s t th e C o u r t-p a c k in g p la n a n d w ro te th e m a jo r­

i ty  o p in io n s in W est C oast H ote l a n d Jones &  

L augh lin , h a s re c e iv e d e v e n m o re a tte n tio n . In  

C h a r le s E v a n s H u g h e s , 2 v o l. (N e w Y o rk :  

M a c m il la n , 1 9 5 2 ; re p r in t, N e w  Y o rk : G a r la n d P u b­

l ish in g , 1 9 7 9 ) , M e r lo J . P u se y , th e a d m ir in g a u th o­

r iz e d b io g ra p h e r , se e s H u g h e s a n d h is o p in io n s in  

m a jo r N e w  D e a l c a se s a s th e se n s ib le c e n te r b e tw e e n 

ju d g e s w h o w o u ld p e tr i fy  th e C o n s ti tu t io n a n d p o l i­

t ic ia n s w h o w o u ld f lo u t  i t . H u g h e s’s o p in io n s in  c o m­

m e rc e p o w e r c a se s w e re c o n s is te n t th ro u g h o u t, P u se y 

m a in ta in s , o n ly c h a n g in g in  e m p h a s is a s C o n g re ss 

le a rn e d to  d ra f t le g is la t io n th a t m e t c o n s ti tu t io n a l re­

q u ire m e n ts . H u g h e s c la im e d n o t to  w a n t to  w rite a n 

a u to b io g ra p h y— i.e ., a n a p o lo g ia— b u t h e w ro te 

e x te n s iv e a u to b io g ra p h ic a l n o te s a n d tu rn e d th e m 

o v e r to  P u se y . T h e y w e re la te r p u b l ish e d b y  D a v id J . 

D a n e lsk i a n d Jo se p h S . T u lc h in , e d s ., T h e  A u to b io ­

g r a p h ic a l N o te s o f  C h a r le s E v a n s H u g h e s

T h is B e rry m a n 

c a r to o n p o k e s fu n  a t 

F D R ’ s g ra n d 

a m b it io n s b o th in  

t ry in g to  re v iv e th e 

n a tio n a l e c o n o m y 

th ro u g h g o v e rn m e n t 

p ro g ra m s su c h a s 

th o se sp o n so re d b y  

th e P u b lic W o rk s 

A d m in is tra t io n 

(P W A ), w h ic h fu n d e d 

b u i ld in g c o n s tru c­

t io n , a n d in  e n la rg in g 

th e C o u r t to  in c lu d e 

m o re Ju s tic e s .
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(C a m b r id g e , M A :  H a rv a rd U n iv e rs ity P re ss , 1 9 7 3 ) . 

In  th e m , H u g h e s d e fe n d e d th e c o n s is te n c y o f  h is 

v ie w s a n d a sse r te d th a t th e C o u r t-p a c k in g p la n h a d 

h a d n o e f fe c t o n th e d e c is io n m a k in g o f  a n y o f  th e 

Ju s tic e s . S e e a lso A lp h e u s T h o m a s M a so n’ s “ C h a r le s 

E v a n s H u g h e s : A n  A p p e a l to  th e B a r o f  H is to ry ,”  6  WVUTSRQPONMLKJIHGFEDCBA
V anderb ilt L aw R ev iew 1 (1 9 5 2 ) . S a m u e l H e n d e l, LKJIHGFEDCBA
C h a r le s E v a n s H u g h e s a n d  t h e S u p r e m e C o u r t  

(N e w  Y o rk : K in g ’ s C ro w n P re ss , C o lu m b ia U n iv e r­

s ity , 1 9 5 1 ) , se e s H u g h e s’ s o p in io n s b e fo re a n d a f te r 

th e sw itc h o f  1 9 3 7 a s e sse n tia l ly c o n s is te n t, b u t a lso 

n o te s h is p e n c h a n t fo r d is t in g u ish in g c a se s w h e re 

lo g ic c a l le d fo r  o v e rru l in g , o u t o f  c o n c e rn fo r  s ta b i l i ty 

o r e x p e d ie n c y . P a u l A . F re u n d , “ C h a r le s E v a n s 

H u g h e s a s C h ie f Ju s tic e ,”  8 1 H arva rd L aw R eview 

4  (1 9 6 7 ) , a d m ire s H u g h e s’ s h a n d l in g o f  c o n te n tio u s 

p e rso n a l i t ie s a n d is su e s w ith in  th e C o u r t a n d h is 

a b i l i ty  to  fo s te r e v o lu t io n in  th e la w  w h ile a v o id in g 

o u tr ig h t o v e rru l in g s . F re u n d c o n s id e rs H u g h e s’ s 

s te w a rd sh ip o f  th e C o u r t to  b e o n a p a r w ith  th a t o f  

M a rsh a l l . A lp h e u s T h o m a s M a so n , T h e  S u p r e m e 

C o u r t :  P a l la d iu m  o f  F r e e d o m (A n n A rb o r : 

U n iv e rs ity o f  M ic h ig a n P re ss , 1 9 6 2 ) , e x a m in e s th e 

e v o lu t io n a n d m a n e u v e r in g s o f  th e H u g h e s C o u r t 

a n d a rg u e s th a t th e C h ie f Ju s tic e w a s m o tiv a te d b y  

e x p e d ie n c y in  sh if t in g h is g ro u n d a n d c a m o u f la g e d 

th e sh if t to  p re se rv e th e a p p e a ra n c e o f  ju d ic ia l s ta­

b i l i ty . F . D . G . R ib b le , “ T h e C o n s ti tu t io n a l D o c­

t r in e s o f  C h ie f Ju s t ic e H u g h e s ,”  4 1 C o lum b ia L aw 

R eview 1 1 9 0 (1 9 4 1 ) m a in ta in s th a t H u g h e s d id  n o t 

c o m m it a n a b o u t- fa c e b u t m a d e a d ju s tm e n ts in  th e 

b a la n c e b e tw e e n n a tio n a l a n d s ta te p o w e r . C o n c e rn e d 

w ith  c o n s is te n c y , h e ty p ic a l ly  p re fe r re d d is t in g u ish­

in g  to o v e rru l in g a p p a re n tly c o n tra ry c a se s , R ib b le 

c o n c e d e s , su g g e s tin g th a t in  1 9 3 7 h e m a y h a v e t re a te d 

e a r l ie r c a se s g e n tly in  o rd e r to  fa c i l i ta te Ju s tic e R o b­

e r ts’  sw itc h— th e c ru c ia l f i f th  v o te .

C o n s t i t u t i o n a l  R e v o l u t i o n

W h a te v e r th e ir m o tiv a t io n s , H u g h e s a n d R o b e r ts 

d id  se t th e C o u r t o n a n e w c o u rse . W ith  re sp e c t to  

su b s ta n tiv e d u e p ro c e ss , th a t m e a n t th a t i t  n o lo n g e r 

s tru c k d o w n re g u la t io n s o f  b u s in e ss a s u n re a so n a b le . 

T h e C o u r t n e e d e d a ju s t i f ic a t io n fo r  re v is in g i ts ju ­

r isp ru d e n c e in  th is a re a , a n d in  “ T h e N e w  D e a l C o u r t: 

E m e rg e n c e o f  a N e w  R e a so n ,”  9 0 C o lum b ia L aw  R e­

v iew 1 9 7 3 (1 9 9 0 ) , D a n ie l J . H u lse b o sc h e x a m in e s 

th e tw o ra t io n a le s a t h a n d— th e e m e rg e n c y p o w e r 

d o c tr in e a n d th e p o s tu re o f  ju d ic ia l se lf - re s tra in t—  

a n d a n a ly z e s th e re a so n s w h y  th e C o u r t re je c te d th e 

fo rm e r a n d re so r te d to  th e la t te r . In  th e a re a o f  th e

c o m m e rc e p o w e r , th e C o u r t n o w a b a n d o n e d d u a l 

fe d e ra l ism a n d (e v e n i f  H u g h e s d id  n o t a d m it i t )  th e 

d is t in c t io n b e tw e e n d ire c t a n d in d ire c t e f fe c ts in  o rd e r 

to  u p h o ld n a t io n a l le g is la t io n , s ta r t in g w ith  th e N a­

t io n a l L a b o r R e la t io n s A c t  (W a g n e r A c t) . I ro n ic a l ly , 

th e W a g n e r A c t  w a s , a c c o rd in g to  I rv in g  B e rn s te in , 

in  T u r b u le n t  Y e a r s : A  H is to r y  o f  t h e  A m e r ic a n  

W o r k e r , 1 9 3 3 -1 9 4 1 (B o s to n : H o u g h to n 

M if f l in ,  1 9 7 0 ) , p a sse d in  1 9 3 5 p a r t ly b e c a u se m a n y 

S e n a to rs , a lth o u g h b e l ie v in g i t  u n c o n s ti tu t io n a l, 

v o te d fo r i t  to a p p e a se la b o r a n d le t th e S u p re m e 

C o u r t ta k e th e b la m e fo r  i ts d e m ise . T h e C o u r t, o f  

c o u rse , u p h e ld th e a c t in  Jones &  L augh lin , a n d 

B e rn s te in e x a m in e s th e e n su in g re v o lu t io n in  la b o r 

la w . W ith o u t s l ig h t in g th e f ra m e w o rk o f  c o n s ti tu­

t io n a l d o c tr in e , R ic h a rd C . C o rtn e r , in  T h e W a g n e r 

A c t  C a s e s (K n o x v i l le : U n iv e rs ity o fT e n n e sse e P re ss , 

1 9 6 4 ) , a d o p ts th e p e rsp e c tiv e o f  ju d ic ia l d e c is io n 

m a k in g a s a m a tte r o f  d isc re t io n a ry c h o ic e a m o n g 

c o m p e tin g in te re s t g ro u p c la im s a n d p o l ic y o p tio n s . 

H e e x a m in e s th e sh if t in g c o u rse o f  la b o r re la t io n s 

d e c is io n s in  th e e a r ly tw e n tie th c e n tu ry , c u lm in a tin g 

in  Jones &  L augh lin a n d o th e r k e y la b o r c a se s o f  

1 9 3 7 . C o rtn e r d re w h e a v i ly o n th is w o rk fo r a 

su b se q u e n t, m o re fo c u se d c a se s tu d y , T h e Jo n e s &  

L a u g h l in  C a s e (N e w  Y o rk :  A lf re d  A .  K n o p f , 1 9 7 0 ) . 

In  “ Ju d ic ia l D e ra d ic a l iz a t io n o f  th e W a g n e r A c t  a n d 

th e O rig in s o f  M o d e m L e g a l C o n sc io u sn e ss , 1 9 3 7 - 

1 9 4 1 ,”  6 2 M inneso ta L aw R eview 2 6 5 (1 9 7 8 ) , K a r l 

E . K la re m a in ta in s th a t th e e f fe c t o f  Jones &  L augh lin 

a n d su b se q u e n t W a g n e r A c t  c a se s w a s to  d e ra d ic a l iz e 

la b o r a n d b r in g i t in to th e le g a l a r id p o l i t ic a l 

m a in s tre a m . H o w e v e r re v o lu t io n a ry th e se d e c is io n s 

w e re in  o th e r w a y s , h e n o te s , th e y p re se rv e d p r iv a te 

c o n tra c t a s th e le g a l b a s is fo r  th e o rd e r in g o f  la b o r 

re la t io n s . P a u l R . B e n so n , J r ., T h e S u p r e m e C o u r t  

a n d  t h e  C o m m e r c e C la u s e , 1 9 3 7 -1 9 7 0 (N e w  Y o rk : 

D u n e l le n , 1 9 7 0 ) , a n a ly z e s th e c o m m e rc e p o w e r c a se s 

f ro m  1 9 3 7 o n th a t sp e l le d th e e n d o f  d u a l fe d e ra l ism 

a n d th o se th a t a d v a n c e d th e c a u se o f  c iv i l  r ig h ts . A  

b ro a d e r- ra n g in g su rv e y o f  th e w o rk  o f  th e re o r ie n te d 

C o u r t in  i ts f i rs t d e c a d e is c o n ta in e d in  a sy m p o­

s iu m , “ T e n Y e a rs o f  th e S u p re m e C o u r t, 1 9 3 7 -1 9 4 7 ,”  

c o n s is t in g o f  s ix a r t ic le s p u b l ish e d in  tw o g ro u p s : 

D a v id F e llm a n , “ F e d e ra l ism ,”  O liv e r P . F ie ld , 

“ S e p a ra tio n a n d D e le g a tio n o f  P o w e rs ,”  a n d V in c e n t 

M .  B a rn e tt, J r ., “ T h e P o w e r to  R e g u la te C o m m e rc e ,”  

4 1 A m erican P o litica l Science R eview 11 4 2 , 1 1 6 1 , 

1 1 7 0 (1 9 4 7 ) a n d R o b e r t J . H a rr is , “ D u e P ro c e ss o f  

L a w ,”  R o b e r t E . C u sh m a n , “ C iv i l  L ib e r t ie s ,”  a n d C . 

H e rm a n P r itc h e tt, “ T h e R o o se v e lt C o u r t: V o te s a n d 

V a lu e s ,”  4 2 A m erican P o litica l Science R ev iew 3 2 ,
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4 2 ,5 3 (1 9 4 8 ) . W rit in g  fo r  th e g e n e ra l re a d e r , B e rn a rd 

S c h w a rtz p ro v id e s a lo n g e r p e rsp e c tiv e in  LKJIHGFEDCBAT h e  S u ­

p r e m e C o u r t :  C o n s t i t u t io n a l  R e v o lu t io n  in  R e t­

r o s p e c t (N e w  Y o rk : R o n a ld P re ss , 1 9 5 7 ) , a su rv e y 

a n d e v a lu a tio n o f  th e w o rk  o f  th e C o u r t in  th e tw e n ty 

y e a rs fo l lo w in g  1 9 3 7 , se t a g a in s t a b a c k g ro u n d o f  

th e h is to ry o f  th e C o u r t. W rit in g  in  1 9 5 1 , R o b e r t 

L . S te rn , in  “ T h e P ro b le m s o f  Y e s te ry e a r— C o m­

m e rc e a n d D u e P ro c e ss ,”  4 WVUTSRQPONMLKJIHGFEDCBAV anderb ilt L aw R e­

v iew 4 4 6 (1 9 5 1 ) re p r in te d in  E s s a y s in  C o n s t i­

t u t io n a l  L a w , e d . R o b e r t G . M c C lo sk e y (N e w  

Y o rk : A lf re d  A . K n o p f , 1 9 5 7 ) , su rv e y e d a la rg e 

n u m b e r o f  c a se s d e c id e d a f te r 1 9 3 7 a n d c o n c lu d e d 

th a t th e o n c e -b u rn in g is su e s w e re n o lo n g e r a 

m a tte r o f  c o n tro v e rsy .

M a n y c o m m e n ta to rs a n a ly z e th e C o u r t’ s c o m­

m e rc e p o w e r d e c is io n s in  l ig h t o f  th e p r in c ip le s o f  

Jo h n M a rsh a l l . In  tw o  p u b l ic a t io n s r ig h t b e fo re th e 

sw itc h , T h e  C o m m e r c e P o w e r  v e r s u s S ta te s’  R ig h t s 

(P r in c e to n , N J: P r in c e to n U n iv e rs ity P re ss , 1 9 3 6 ) a n d 

“ T h e S c h e c h te r C a se— L a n d m a rk , O r W h a t?”  1 3 

N ew Y ork U n iversity L aw Q uarter ly R eview 1 5 1 

(1 9 3 6 ) , E d w a rd S . C o rw in d e c r ie d th e C o u r t’ s 

d e p a r tu re f ro m  th e w ise p r in c ip le s o f  Jo h n M a rsh a l l 

w ith  re sp e c t to th e sc o p e o f  th e c o m m e rc e p o w e r , 

th e n o tio n o f  s ta te so v e re ig n ty , a n d th e ro le o f  th e 

C o u r t in  a d a p tin g th e C o n s ti tu t io n to  th e re q u ire m e n ts 

o f  c h a n g in g t im e s . R o b e r t L . S te rn , a Ju s tic e 

D e p a r tm e n t o f f ic ia l  w h o p a r t ic ip a te d in  m o st o f  th e 

m a jo r c o m m e rc e p o w e r c a se s o f  th is e ra , g iv e s a 

c o m p re h e n s iv e in s id e r’ s a c c o u n t o f  th e l i t ig a t io n in  

“ T h e C o m m e rc e C la u se a n d th e N a tio n a l 

E c o n o m y , 1 9 3 3 -1 9 4 6 ,”  5 9 H arva rd L aw R eview 

6 4 5 a n d 8 8 3 (1 9 4 6 ) , a n d f in d s a re tu rn to  th e t ru e 

d o c tr in e s o f Jo h n M a rsh a l l . Jo h n R . 

S c h m id h a u se r , T h e S u p r e m e C o u r t  A s F in a l  

A r b i t e r  in  F e d e r a l -S ta te R e la t io n s , 1 7 8 9 -1 9 5 7 

(C h a p e l H il l :  U n iv e rs ity o f  N o rth C a ro l in a P re ss , 

1 9 5 8 ; re p r in t, W e stp o r t, C T : G re e n w o o d P re ss , 

1 9 7 3 ) , a n a ly z e s th e S u p re m e C o u r t’ s c o n c e rn fo r , 

a n d e f fe c t o n , is su e s o f  fe d e ra l ism th ro u g h o u t th e 

p e r io d u n d e r s tu d y . A fte r 1 9 3 7 , S c h m id h a u se r 

c o n c lu d e s , th e C o u r t a d o p te d b o th C h ie f Ju s tic e 

M a rsh a l l’ s b ro a d v ie w  o f  n a tio n a l p o w e r a n d C h ie f 

Ju s tic e R o g e r B . T a n e y’s d e fe re n c e to s ta te p o w e r . 

R ic h a rd A . E p s te in , h o w e v e r , a rg u e s in  “ T h e M is ­

ta k e s o f  1 9 3 7 ,”  1 1 G eorge M ason U n iversity L aw 

R eview 5 (1 9 8 8 ) th a t th e Jones &  L augh lin d e c i­

s io n w a s in c o n s is te n t w ith , ra th e r th a n a re tu rn to , 

th e p r in c ip le s o f  Jo h n M a rsh a l l in  G ibbons v. O gden , 

2 2 U .S . (9  W h e a t.) 1 (1 8 2 4 ) , e x te n d in g th e re a c h 

o f  th e c o m m e rc e p o w e r m u c h fu r th e r th a n M a r­

sh a l l e n v is io n e d . A n o th e r m is ta k e id e n ti f ie d b y  

E p s te in is W est C oast H ote l, w h ic h h e b e l ie v e s 

sh o u ld b e o v e rru le d . (T h is v o lu m e c o n ta in s th e 

p ro c e e d in g s o f  a F e d e ra l is t S o c ie ty sy m p o s iu m 

e n ti t le d C onstitu tiona l P ro tections o f E conom ic 

A ctiv ity : H ow T hey P rom ote Ind iv idua l F reedom .)

T h e  T r a d i t i o n a l  V i e w

T h e t ra d it io n a l in te rp re ta t io n h a s b e e n th a t s ta r t­

in g in  1 9 3 7 th e C o u r t a c c o m p lish e d fu n d a m e n ta l 

d o c tr in a l c h a n g e s , a n d E d w a rd S . C o rw in c o in e d a 

p h ra se in  th e t i t le  o f  h is C o n s t i t u t io n a l  R e v o lu t io n , 

L td . (C la re m o n t, C A : C la re m o n t C o lle g e s , 1 9 4 1 ; 

re p r in t, W e stp o r t, C T : G re e n w o o d P re ss , 1 9 7 7 ) , in  

w h ic h h e a n a ly z e d th e re v o lu t io n o f 1 9 3 7 a n d i ts 

c o n se q u e n c e s fo r  p o l ic y , th e ro le a n d fu n c t io n s o f  

th e m a jo r b ra n c h e s o f  g o v e rn m e n t, a n d th e v e ry id e a 

o f  c o n s ti tu t io n a l l ib e r ty . T h e re v o lu t io n a ry im p u lse 

s ta r te d w ith  R o o se v e lt’ s N e w D e a l, a n d C a ss R . 

S u n s te in , “ T h e B e a rd T h e s is a n d F ra n k l in R o o se v e lt ,”  

5 6 G eorge W ash ing ton L aw  R eview 1 1 4 (1 9 8 7 ) , c re d­

i ts F D R  w ith  b e in g a m o n g th e m o st im p o r ta n t f ra m ­

e rs o f  th e m o d e m C o n s ti tu t io n , a s th e N e w D e a l 

m a rk s a fu n d a m e n ta l re fo rm u la t io n o f th e 

M a d iso n ia n v is io n o f  m o d e ra tin g d e m o c ra t ic d e s ire s 

a n d p ro te c t in g a g a in s t p o p u la r d e m a n d s fo r th e 

re d is tr ib u t io n o f  w e a lth . T h is a r t ic le a p p e a rs a s p a r t 

o f  a sy m p o s iu m o n th e C o n s ti tu t io n a s a n e c o n o m ic 

d o c u m e n t. In  h is b ro a d -ra n g in g re in te rp re ta t io n o f  

A m e r ic a n c o n s ti tu t io n a l h is to ry a n d th o u g h t, “ C o n­

s t i tu t io n a l P o li t ic s /  C o n s ti tu t io n a l L a w ,”  9 9 Y a le L aw 

Journa l 4 5 3 (1 9 8 9 ) , B ru c e A c k e rm a n se e s th e N e w  

D e a l a n d i ts  ju d ic ia l a f f irm a tio n a s o n e o f  th re e h ig h e r 

la w  m a k in g e p iso d e s in  A m e r ic a n h is to ry , th e o th e r 

tw o  b e in g th e F o u n d in g a n d R e c o n s tru c t io n . In  th is 

v ie w , th e ju d ic ia l re v e rsa l o f  1 9 3 7 w a s n o t a m e re 

re tu rn to  M a rsh a l l ia n v e r i t ie s , b u t a n e w  c re a tiv e fo ra y 

th a t m u st b e sy n th e s iz e d w ith  th e p re v io u s tw o . 

M ic h a e l E . P a rr ish , “ T h e G re a t D e p re ss io n , th e N e w  

D e a l, a n d th e A m e r ic a n L e g a l O rd e r ,”  5 9 W ash ing - 

ton L aw  R eview 7 2 3 (1 9 8 4 ) , se e s a re a l ju d ic ia l re v o­

lu t io n in  1 9 3 7 a n d a lso id e n ti f ie s fo u r o th e r fu n d a­

m e n ta l c h a n g e s in  th e A m e r ic a n le g a l o rd e r f lo w in g  

f ro m  th e N e w  D e a l: th e e le v a tio n o f  th e p re s id e n c y 

to  p o l i t ic a l p re -e m in e n c e , th e m o d if ic a t io n o f  fe d e r­

a l ism th ro u g h f isc a l a n d a d m in is tra t iv e c e n tra l iz a­

t io n , th e a sc e n d a n c e o f  s ta te c a p ita l ism th ro u g h b u­

re a u c ra t ic re g u la t io n a n d m a n a g e m e n t, a n d th e re­

o r ie n ta t io n o f  le g a l e d u c a tio n a n d th e le g a l p ro fe s­

s io n to w a rd s p u b l ic a n d a d m in is tra t iv e la w . H is 

a r t ic le is p a r t o f  a sy m p o s iu m o n th e N e w  D e a l.
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F o c u s in g o n  th e ju d ic ia l c o m p o n e n t o f  th e re v o lu t io n 

in  “ S w itc h in g T im e a n d O th e r T h o u g h t E x p e r im e n ts : 

T h e H u g h e s C o u r t a n d C o n s ti tu t io n a l T ra n s fo rm a­

t io n ,”  1 4 2 WVUTSRQPONMLKJIHGFEDCBAU n iversity o f P ennsy lvan ia L aw R eview 

1 8 9 1 (1 9 9 4 ) , R ic h a rd D . F r ie d m a n se e s th e t ra n s fo r­

m a tio n o f  c o n s ti tu t io n a l la w  d u r in g th e H u g h e s e ra 

a s m o re in c re m e n ta l th a n su d d e n , o c u rr in g n o t ju s t 

in  th e sw itc h o f  1 9 3 7 b u t in  th re e d is t in c t p h a se s . 

F irs t c a m e so m e l ib e ra l iz a t io n d u r in g th e e a r ly 

1 9 3 0 s , la rg e ly a ttr ib u ta b le to th e re p la c e m e n t o f  

T a f t a n d E d w a rd S a n fo rd b y  H u g h e s a n d R o b e r ts . 

S e c o n d , H u g h e s a n d R o b e r ts c o n tr ib u te d th e v o te s 

to se c u re l ib e ra l v ic to r ie s in  th re e k e y c a se s in  

1 9 3 7 . F r ie d m a n f in d s H u g h e s’ v o te s c o n s is te n t 

w ith  h is e a r l ie r v ie w s a n d n o t th e p ro d u c t o f  p o­

l i t ic a l  p re ssu re s ; h e c o n s id e rs th e c a se o f  R o b e r ts 

le ss c le a r b u t se e s o n ly  a m o d e s t sh if t , p la u s ib ly 

e x p la in e d b y  fa c to rs o th e r th a n p o l i t ic a l p re ssu re s . 

F in a l ly , F r ie d m a n n o te s , th e y e a rs a f te r 1 9 3 7 sa w 

s ig n if ic a n t fu r th e r l ib e ra l iz a t io n , p o ss ib le o n ly  b e­

c a u se o f  n e w R o o se v e lt a p p o in te e s .

T h e  R e v i s i o n i s t  I n t e r p r e t a t i o n

T h e v ie w  th a t th e C o u r t fu n d a m e n ta l ly a lte re d 

i ts ju r isp ru d e n c e , p a r t ic u la r ly in  th e in i t ia l  c a se s o f  

1 9 3 7 , h a s b e e n c h a l le n g e d in  re c e n t y e a rs . In  T h e LKJIHGFEDCBA
N e w  D e a l L a w y e r s (P r in c e to n , N J: P r in c e to n U n i­

v e rs ity P re ss , 1 9 8 2 ) P e te r H . I ro n s p ro v id e s in d e p th 

c a se s tu d ie s a n d a n a ly s is o f  th e s tra te g ie s a n d ta c t ic s 

o f  g o v e rn m e n t la w y e rs in  d ra f t in g th e N a tio n a l 

In d u s tr ia l R e c o v e ry A c t, th e f i rs t A g r ic u ltu ra l A d ­

ju s tm e n t A c t, a n d th e N a tio n a l L a b o r R e la t io n s A c t, 

a n d in  d e fe n d in g th e m in  Schech ter P ou ltry C orp . v. 

U n ited Sta tes, 2 9 5 U .S . 4 9 5 (1 9 3 5 ) , U n ited Sta tes 

v.B u tler , 2 9 7 U .S . 1 (1 9 3 6 ) , and Jones &  L augh lin . 

T h e d if fe r in g  o u tc o m e s , I ro n s su g g e s ts , w e re d u e a t 

le a s t in  p a r t to  th e su p e r io r p e r fo rm a n c e o f  th e la w ­

y e rs w o rk in g o n th e la b o r is su e . T h is s tu d y g a v e 

n e w  im p e tu s to  th e c o n te n tio n th a t th e e sse n tia l d if ­

fe re n c e b e tw e e n th e d e c is io n s o f 1 9 3 5 -3 6 a n d 

th o se o f  1 9 3 7 w a s o n ly  th a t th e g o v e rn m e n t’ s p o­

s it io n w a s in e p t in  th e fo rm e r in s ta n c e s a n d c o m­

p e te n t in  th e la t te r— a v ie w  re je c te d b y M ic h a e l 

E . P a rr ish in  “ T h e H u g h e s C o u r t, th e G re a t D e­

p re ss io n , a n d th e H is to r ia n s ,”  4 0 H isto r ian 2 8 6 

(1 9 7 8 ) .

T h e m a jo r c h a l le n g e to  th e c o n v e n tio n a l v ie w  o f  

ju d ic ia l re v o lu t io n in  1 9 3 7 , w ith  re sp e c t to  b o th th e 

e x te n t o f  th e sh if t a n d th e e x p la n a tio n fo r  i t , c o m e s 

f ro m  B a rry C u sh m a n . In  “ R e th in k in g th e N e w  D e a l 

C o u r t,”  8 0 V irg in ia L aw R eview 2 0 1 (1 9 9 4 ) ,

C u sh m a n p ro v id e s a b ib l io g ra p h y o f  c o n v e n tio n a l 

in te rp re ta t io n s o f  th e C o u r t-p a c k in g e p iso d e—  

sh a p e d b y  N e w  D e a l su p p o r te rs a n d n e v e r se r io u s ly 

re v ise d , h e m a in ta in s— a n d o f fe rs a n a lte rn a tiv e in ­

te rp re ta t io n . H e m a k e s th e c a se th a t th e sh if t in  th e 

m in im u m w a g e , L a b o r B o a rd , a n d S o c ia l S e c u r i ty 

c a se s w a s n o t s im p ly th e re su lt o f  e x te rn a l p o l i t ic a l 

fo rc e s— th e C o u r t-p a c k in g p la n o r th e e le c t io n o f  

1 9 3 6— b u t w a s ra th e r th e p ro d u c t o f  fa c to rs in te r­

n a l to th e ju d ic ia l p ro c e ss . T h e f i rs t ro u n d o f  th e 

N e w D e a l b a tt le w a s c h a ra c te r iz e d b y s lo p p y 

d ra f tsm a n sh ip o f  s ta tu te s a n d f la w e d se le c t io n a n d 

a rg u m e n ta t io n o f  te s t c a se s , w h e re a s th e s ta tu te s o f  

th e se c o n d ro u n d w e re c o m p e te n tly d ra f te d a n d th e 

c a se s c a re fu l ly se le c te d a n d a rg u e d . F u r th e r , 

C u sh m a n a sse r ts h e re a n d e lse w h e re th a t th e Ju s tic e s 

sh o u ld b e g iv e n c re d it fo r  d e c id in g c a se s o n th e b a s is 

o f  a n in te l le c tu a l e n v iro n m e n t o f  c o n s ti tu t io n a l 

d o c tr in e s , p re m ise s , a n d p r in c ip le s th a t th e y 

c o n sc io u s ly a n d c o n sc ie n tio u s ly c re a te , e v o lv e , a n d 

m o d ify a s re q u ire d to  p e r fo rm th e ir ju d ic ia l fu n c­

t io n . F o r e x a m p le , C u sh m a n a rg u e s in  “ A  S tre a m 

o f  L e g a l C o n sc io u sn e ss : T h e C u rre n t o f  C o m m e rc e 

D o c tr in e f ro m  Sw ift to Jones &  L augh lin,” 6 1 

F ordham L aw  R eview 1 0 5 (1 9 9 2 ) , th a t H u g h e s c o u ld 

e a s i ly h a v e u p h e ld th e W a g n e r A c t o n th e b a s is o f  

th e c u rre n t o f  c o m m e rc e d o c tr in e , b u t th a t, w ith  a n 

a ss is t f ro m  C a rd o z o , h e to o k th e b o ld e r— b u t n o t 

re v o lu t io n a ry— s te p o f  d e d u c in g f ro m  th e C o u r t’ s 

v a r io u s e x c e p tio n s to  th e lo c a l/n a t io n a l d ic h o to m y 

a g e n e ra l p r in c ip le : th a t w h e n in tra s ta te a c tiv i t ie s 

c o l le c t iv e ly b u rd e n in te rs ta te c o m m e rc e , C o n g re ss 

m a y a c t. In  th is v ie w , H u g h e s’  o p in io n is a n a tu ra l 

e v o lu t io n o f  d o c tr in e , a n d th e re a l c o m m e rc e p o w e r 

re v o lu t io n d id  n o t c o m e u n ti l U n ited Sta tes v . D arby, 

3 1 2 U .S 1 0 0 (1 9 4 1 ) a n d W ickard v. F ilbu rn , 3 1 7 

U .S . I l l  (1 9 4 2 ) , w h e n R o o se v e lt’s n e w a p p o in te e s 

h a d ta k e n o v e r th e C o u r t. S e e a lso B a rry C u sh m a n , 

“ D o c tr in a l S y n e rg ie s a n d L ib e ra l D ile m m a s : T h e 

C a se o f  th e Y e llo w -D o g C o n tra c t,”  1 9 9 2 Suprem e 

C ourt R eview 2 3 5 . C u sh m a n’s v ie w s a re g e n e ra l ly 

su p p o r te d in  E b e n M o g le n , “ T o w a rd a N e w D e a l 

L e g a l H is to ry ,”  8 0 V irg in ia  L aw  R eview 2 6 3 (1 9 9 4 ) , 

a n d E d w a rd A . P u rc e l l , J r ., “ R e th in k in g C o n s ti tu­

t io n a l C h a n g e ,”  8 0 V irg in ia  L aw  R eview 2 7 7 (1 9 9 4 ) .

C o n c l u d i n g  P e r s p e c t i v e s  o n  
C o n s t i t u t i o n a l  R e v o l u t i o n

C u sh m a n’ s d o w n p la y in g o f  th e ju d ic ia l re v o lu­

t io n  o f  1 9 3 7 is re je c te d b y  th e sc h o la r w h o h a s s tu d­

ie d th is e n tire e p iso d e m o st th o ro u g h ly , W ill ia m  E .
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L e u c h te n b u rg . LKJIHGFEDCBAT h e  S u p r e m e C o u r t  R e b o r n :  T h e  

C o n s t i t u t io n a l  R e v o lu t io n  in  t h e  A g e o f  R o o s e v e l t

(N e w  Y o rk : O x fo rd U n iv e rs ity P re ss , 1 9 9 5 ) , is a 

c o l le c t io n o f  e ssa y s , a l l  b u t o n e a c a re fu l re v is io n o f  

a n e a r l ie r a r t ic le o r le c tu re , in  w h ic h th is m a jo r h is­

to r ia n o f  th e R o o se v e lt e ra d ra w s o n e x te n s iv e a rc h i­

v a l re se a rc h in  th e p a p e rs a n d d ia r ie s o f  p a r t ic ip a n ts 

to  p ro v id e a n e sp e c ia l ly r ic h  c h ro n ic le o f  th e d e v e l­

o p m e n t o f  th e C o u r t-p a c k in g p la n in  p re fe re n c e to  

m a n y a lte rn a tiv e s tra te g ie s , th e d e fe a t o f  th e p la n in  

C o n g re ss , a n d th e re v o lu t io n in  C o u r t d e c is io n 

m a k in g th a t b e g a n in 1 9 3 7 . A n y o n e w ish in g to  

e x p lo re fu l ly  F ra n k l in D . R o o se v e lt’ s c o n f ro n ta t io n 

w ith  th e S u p re m e C o u r t sh o u ld s ta r t h e re .

M a n y so u rc e s la te r , su c h a n e x p lo re r m ig h t c o n­

s id e r th re e f in a l  p e rsp e c tiv e s . R ic h a rd A .  M a id m e n t, 

T h e  J u d ic ia l  R e s p o n s e t o  t h e  N e w  D e a l (M a n c h e s­

te r , U K :  M a n c h e s te r U n iv e rs ity P re ss , 1 9 9 1 , d is tr ib­

u te d in  th e U .S . b y S t. M a rtin ’ s P re ss ) , a rg u e s th a t 

th e C o u r t b lo c k e d m a n y N e w D e a l m e a su re s n o t 

b e c a u se o f  p o l ic y d if fe re n c e s b u t b e c a u se th e ju d i­

c ia l fu n c t io n , a s th e n u n d e rs to o d , m a d e i t  im p ro p e r

fo r ju d g e s to  re sp o n d to  c h a n g e a s ra p id ly a s p o l i t i ­

c ia n s w o u ld h a v e l ik e d  (a n d c o u ld th e m se lv e s ) . T h e 

Ju s tic e s re a l ly d id  d e c id e c a se s o n th e b a s is o f  ru le s , 

a n d th e C o u r t n e e d e d t im e to  a d a p t ru le s w h o se u se­

fu ln e ss w a s c o m in g to a n e n d . Ju s tic e s su c h a s 

G e o rg e S u th e r la n d a n d Ja m e s C . M c R e y n o ld s w e re 

n o t v e ry g o o d a t th a t. T h e y w e re n o t id e o lo g ic a l o r 

p o l ic y  p a r t isa n s , M a id m e n t c o n c lu d e s ; th e y w e re ju s t 

n o t g o o d ju d g e s . M a id m e n t’ s re a ssu r in g v ie w  o f  th e 

ju d ic ia l p ro c e ss is u n l ik e ly  to  sa tis fy P h il ip  B o b b itt , 

w h o re m a rk s in  C o n s t i t u t io n a l  F a te : T h e o r y  o f  t h e  

C o n s t i t u t io n  (N e w  Y o rk : O x fo rd U n iv e rs ity P re ss , 

1 9 8 2 ) , th a t th e b a tt le o f  1 9 3 7 w a s e sse n tia l ly a c r is is 

o f  p e rc e p tio n a n d th a t th e re a l c r is is c a m e th e re a f te r , 

in  th e fo rm  o f  p u b l ic d is i l lu s io n m e n t o v e r re a l iz a­

t io n  th a t la w  is  ju d g e -m a d e . F in a l ly , W ill ia m  L a sse r 

v ie w s th e m a tte r f ro m  a n in s t i tu t io n a l p e rsp e c tiv e 

in  T h e  L im i t s  o f  J u d ic ia l  P o w e r : T h e S u p r e m e 

C o u r t  in  A m e r ic a n  P o l i t ic s (C h a p e l H il l :  U n i­

v e rs ity o f  N o rth C a ro l in a P re ss , 1 9 8 8 ) . In  h is 

c h a p te r o n “ T h e S u p re m e C o u r t a n d th e N e w  

D e a l,”  L a sse r in te rw e a v e s th e c o n f l ic ts o f  p o l ic y ,

T h e re a so n s w h y  C h ie f Ju s tic e C h a r le s E v a n s H u g h e s v o te d to  se c u re th re e l ib e ra l v ic to r ie s fo r  k e y c a se s in  1 9 3 7 h a v e b e e n th e 

su b je c t o f  m u c h d isc u ss io n . S c h o la r R ic h a rd D . F r ie d m a n f in d s H u g h e s’  v o te s c o n s is te n t w ith  h is e a r l ie r v ie w s a n d n o t th e 

p ro d u c t o f  p o l i t ic a l p re ssu re s . H u g h e s is p ic tu re d a b o v e w ith  h is w ife ,  A n to in e tte .
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e le c to ra l p o l i t ic s , a n d c o n s ti tu t io n a l i ty a m o n g th e 

th re e b ra n c h e s in  th e 1 9 3 0 s . In  su m , h e a rg u e s th a t 

th e C o u r t p o la r iz e d th e is su e s b y  re n d e r in g d e c is io n s 

su p p o r t iv e o f  th e c o n se rv a tiv e w in g  o f  th e R e p u b li­

c a n P a rty , c a u s in g R o o se v e lt a n d th e D e m o c ra ts to  

m o v e to  th e le f t . R o o se v e lt w o n a la n d s l id e v ic to ry  

a n d a tta c k e d th e C o u r t, b u t th e p u b l ic ra l l ie d to  

i ts d e fe n se . T h e C o u r t re tre a te d , sh if te d i ts 

e m p h a s is to o th e r k in d s o f  is su e s , a n d , L a sse r 

c o n c lu d e s , e m e rg e d a s a fa r m o re in f lu e n tia l p o l ic y  

m a k e r a f te r 1 9 3 7 th a n i t  h a d b e e n b e fo re .

T h e  R o o s e v e l t  C o u r t

F ra n k l in D . R o o se v e lt , w h o h a d h a d n o S u p re m e 

C o u r t a p p o in tm e n ts d u r in g h is f i rs t te rm , e le v a te d 

S to n e to  th e c h ie f ju s t ic e sh ip a n d m a d e e ig h t o th e r 

a p p o in tm e n ts f ro m  1 9 3 7 to 1 9 4 3 . F o r c a n d id 

p e rso n a l im p re ss io n s o f  th e se m e n b y a n a s tu te 

o b se rv e r , se e Jo h n B ra e m a n’ s “ T h o m a s R e e d P o w e ll 

o n th e R o o se v e lt C o u r t,”  5 WVUTSRQPONMLKJIHGFEDCBAC onstitu tiona l C om m en­

ta ry 1 4 3 (1 9 8 8 ) , w h ic h re p o r ts th e e m in e n t 

c o n s ti tu t io n a l c o m m e n ta to r’ s p r iv a te o p in io n s o f  th e 

m e m b e rs o f  th e R o o se v e lt C o u r t, e x p re sse d in  a le t te r 

to  C h a r le s B e a rd . C . H e rm a n P r itc h e tt a d o p ts a v e ry 

d if fe re n t a p p ro a c h in  LKJIHGFEDCBAT h e  R o o s e v e l t C o u r t :  A  S tu d y  

in  J u d ic ia l  P o l i t ic s a n d  V a lu e s , 1 9 3 7 -1 9 4 7 (N e w  

Y o rk : M a c m il la n , 1 9 4 8 ) , a g ro u n d b re a k in g p o l i t i ­

c a l a n d s ta t is t ic a l s tu d y o f  ju d ic ia l b e h a v io r . A s 

Je f f re y D . H o c k e tt o b se rv e s in  N e w  D e a l J u s t ic e : 

T h e C o n s t i t u t io n a l J u r is p r u d e n c e o f  H u g o L .  

B la c k , F e l ix  F r a n k fu r t e r ,  a n d  R o b e r t  H .  J a c k s o n 

(L a n h a m , M D : R o w m a n &  L it t le f ie ld , 1 9 9 6 ) , th e 

N e w D e a l Ju s tic e s , a n d th e N e w D e a l c o a l i t io n 

g e n e ra l ly , d isp la y e d c o n se n su s o n ly a s to th e e v i ls 

o f  th e o ld  sy s te m . H o c k e tt c o n tra s ts th e c o n f l ic t in g 

ju r isp ru d e n tia l s ty le s o f  h is th re e su b je c ts w ith  

re fe re n c e to  th e ir d if fe r in g  id e o lo g ic a l b a c k g ro u n d s . 

R o b e r t H a rr iso n , “ T h e B re a k u p o f  th e R o o se v e lt S u­

p re m e C o u r t: T h e C o n tr ib u t io n o f  H is to ry a n d 

B io g ra p h y ,”  2  L aw and H isto ry R eview 1 6 5 (1 9 8 4 ) , 

a lso p o in ts o u t th a t w h ile th e R o o se v e lt a p p o in te e s 

a g re e d o n h o w  to c o rre c t th e m is ta k e s o f  th e O ld  

C o u r t, th e N e w C o u r t so o n b e c a m e e v e n m o re 

d iv id e d a n d c o n te n tio u s , w ith fa r m o re 

n o n u n a n im o u s d e c is io n s a n d d isse n tin g v o te s . H e 

su g g e s ts th a t th e a p p o in te e s w e re o f te n p o l i t ic a l ly  

a m b it io u s a n d , w h ile a b h o rr in g th e p o l ic y m a k in g 

o f  th e O ld C o u r t, w e re re su lt-o r ie n te d th e m se lv e s 

b u t n o t in  a g re e m e n t, so th a t F ra n k fu r te r , Ja c k so n , 

a n d R e e d o f te n fo u n d th e m se lv e s p it te d a g a in s t 

B la c k , D o u g la s , M u rp h y , a n d R u tle d g e . In  “ T h e

R o o se v e lt C o u r t: T h e L ib e ra ls C o n q u e r (1 9 3 7 -1 9 4 1 ) 

a n d D iv id e (1 9 4 1 -1 9 4 6 ) ,”  2 3 San ta C la ra L aw 

R eview 4 9 1 (1 9 8 3 ) , R u sse l l W . G a llo w a y , J r ., 

p ro v id e s s ta t is t ic s o n th e v o tin g p a tte rn s a n d ra te s 

o f  d isse n t fo r  th e 1 9 3 6 th ro u g h 1 9 4 5 T e rm s o f  th e 

C o u r t, d o c u m e n tin g th e o v e ra l l m o v e to  th e le f t  b u t 

a lso th e f ra g m e n ta t io n o f  th e R o o se v e lt a p p o in te e s 

in to  tw o  b lo c s . G a llo w a y d e m o n s tra te s th e g re a te r 

c o n se n su s o f  th e c o n se rv a tiv e -d o m in a te d C o u r t o f  

th e e a r ly 1 9 3 0 s in  “ T h e C o u r t T h a t C h a lle n g e d th e 

N e w  D e a l,”  2 4 San ta C la ra L aw R eview 6 5 (1 9 8 4 ) . 

F o c u s in g o n th e Ju s tic e w h o m a d e th e re v o lu t io n 

p o ss ib le a n d th e n w a s le f t b e h in d , C h a r le s A .  

L e o n a rd c h a r ts th e f ra c tu re s in  th e R o o se v e lt C o u r t 

a s i t  d iv id e d in to c a m p s le d b y  Ju s tic e s B la c k a n d 

F ra n k fu r te r in  “ A  R e v o lu t io n R u n s W ild : M r. Ju s­

t ic e R o b e r ts’  L a s t F o u r Y e a rs o n th e S u p re m e C o u r t,”  

1 9 8 0 Y earbook o f the Suprem e C ourt H isto r ica l 

Socie ty 5 5 . In  “ F ig h tin g Ju s tic e s : H u g o L . B la c k , 

W ill ia m  O . D o u g la s , a n d S u p re m e C o u r t C o n f l ic t ,”  

3 8 A m erican Journa l o f L ega l H isto ry 1 (1 9 9 4 ) , 

H o w a rd B a ll  a n d P h i l l ip  J . C o o p e r a n a ly z e th e ty p e s , 

a re n a s , a n d ta c t ic s o f  c o n f l ic t w ith in  th e C o u r t, w ith  

i l lu s tra t io n s d ra w n f ro m  b a tt le s a m o n g Ju s tic e s 

B la c k , D o u g la s , F ra n k fu r te r , Ja c k so n , a n d o th e rs . 

S e e a lso B a ll a n d C o o p e r’ s O f  P o w e r a n d  R ig h t :  

H u g o  B la c k , W il l ia m  O . D o u g la s , a n d  A m e r ic a ’ s 

C o n s t i t u t io n a l R e v o lu t io n (N e w  Y o rk : O x fo rd 

U n iv e rs ity P re ss , 1 9 9 2 ) , a  jo in t  b io g ra p h y o f  th e tw o  

Ju s tic e s , so c lo se a n d y e t so d if fe re n t, w ith  a n a ly s is 

o f  th e m a n y is su e s th e y fa c e d to g e th e r o n th e C o u r t.

M a n y o th e r b io g ra p h ie s a lso in fo rm  o u r u n d e r­

s ta n d in g o f  th e R o o se v e lt C o u r t a n d i ts m e m b e rs , 

a n d w o rk s o n Ju s tic e B la c k a re e sp e c ia l ly n u m e r­

o u s . H o w a rd B a ll ’ s T h e  V is io n  a n d  t h e  D r e a m  o f  

J u s t ic e H u g o  L .  B la c k  (U n iv e rs ity : U n iv e rs ity o f  

A la b a m a P re ss , 1 9 7 5 ) , in te rp re ts B la c k ’ s d e c is io n 

m a k in g a s a n a tte m p t to p re se rv e c o n s ti tu t io n a l 

d e m o c ra c y f ro m  th e th re a ts o f  g o v e rn m e n ta l in ­

v a s io n o f  l ib e r ty , ju d ic ia l ta m p e r in g w ith  th e C o n­

s t i tu t io n , a n d p r iv a te a c tiv i t ie s d is ru p tiv e o f  a n o r­

d e r ly so c ie ty . In  M r .  J u s t ic e B la c k :  A b s o lu t is t  o n  

t h e  C o u r t  (C h a r lo tte sv i l le : U n iv e rs ity P re ss o f  V ir ­

g in ia , 1 9 8 0 ) Ja m e s J . M a g e e e x a m in e s B la c k’ s re­

je c t io n o f  th e b a la n c in g o f  in te re s ts a n d a sse sse s th e 

d e g re e to  w h ic h th e Ju s tic e l iv e d  u p to  h is p re c e p ts 

o f a b so lu t ism a n d l i te ra l ism . In  a n e a r ly 

a sse ssm e n t, H u g o  L .  B la c k :  A  S tu d y  in  t h e  J u ­

d ic ia l P r o c e s s (B a lt im o re , M D : T h e Jo h n s 

H o p k in s U n iv e rs ity P re ss , 1 9 5 0 ) , C h a r lo tte W ill ­

ia m s sa w B la c k a s u p h o ld in g e x e rc ise s o f  g o v­

e rn m e n ta l p o w e r th a t a id th e c o m m o n m a n a n d
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s tr ik in g d o w n th o se th a t d isa d v a n ta g e h im . S h e 

a lso fo u n d th a t B la c k u n a sh a m e d ly w ro te h is p e r­

so n a l fe e l in g s in to  la w — a p ra c t ic e a g a in s t w h ic h 

h e w o u ld la te r ra i l in  c a se s su c h a s WVUTSRQPONMLKJIHGFEDCBAG risw o ld v. 

C onnecticu t, 3 8 1 U .S . 4 7 9 (1 9 6 5 ) . T o n y F re y e r , LKJIHGFEDCBA
H u g o  L .  B la c k  a n d  t h e D i le m m a  o f  A m e r ic a n  

L ib e r a l is m  (G le n v i l le , IL :  S c o tt, F o re sm a n /L it t le , 

B ro w n H ig h e r E d u c a tio n , 1 9 9 0 ) , p ro v id e s k e e n 

a n a ly s is o f  B la c k ’ s ju r isp ru d e n c e , a n d H u g o L .  

B la c k sp e a k s fo r h im se lf in  A  C o n s t i t u t io n a l  

F a i t h  (N e w  Y o rk : A lf re d  A . K n o p f , 1 9 6 8 ) .

C o m p a ra tiv e s tu d ie s o f fe r a b ro a d e r p e rsp e c tiv e . 

T in s le y E . Y a rb ro u g h’ s M r .  J u s t ic e B la c k  a n d  H is  

C r i t ic s  (D u rh a m , N C : D u k e U n iv e rs ity P re ss , 1 9 8 8 ) 

a n a ly z e s b o th B la c k ’ s ju r isp ru d e n c e a n d th e v ie w s 

o f  h is p r in c ip a l ju d ic ia l a n d sc h o la r ly c r i t ic s , Ju s­

t ic e s F ra n k fu r te r a n d H a r la n a n d se v e ra l a c a d e m­

ic s . Y a rb ro u g h c o n c lu d e s th a t B la c k w a s la rg e ly su c­

c e ss fu l in  c o n s tru c t in g a w o rk a b le b a la n c e b e tw e e n 

d e m o c ra t ic p o w e r a n d c o n s ti tu t io n a l re s tra in t. T h e 

c o n tra s ts b e tw e e n B la c k a n d F ra n k fu r te r h a v e 

a ttra c te d m a n y sc h o la rs . W a lla c e M e n d e lso n , 

J u s t ic e s B la c k  a n d  F r a n k fu r t e r :  C o n f l ic t  in  t h e  

C o u r t  (C h ic a g o : U n iv e rs ity o f  C h ic a g o P re ss , 

1 9 6 1 ) , p re fe rs F ra n k fu r te r’ s re s tra in t in  su p p o r t 

o f  th e p r in c ip le o f  th e d if fu s io n o f  th e p o w e r to  

g o v e rn to B la c k ’ s a c tiv ism in  su p p o r t o f  h is id e­

a ls , w h ic h M e n d e lso n f in d s le a d in g to  ad hoc d e­

c is io n m a k in g . In  C o n s t i t u t io n a l  F a i t h s : F e l ix  

F r a n k fu r t e r ,  H u g o B la c k , a n d  t h e P r o c e s s o f  

J u d ic ia l  D e c is io n M a k in g  ( I th a c a , N Y : C o rn e l l 

U n iv e rs ity P re ss , 1 9 8 4 ) M a rk S ilv e rs te in re je c ts 

th e s ta n d a rd o p p o s it io n o f  ju d ic ia l a c tiv ism a n d 

ju d ic ia l re s tra in t a n d a rg u e s th a t B la c k a n d F ra n k­

fu r te r w e re l ib e ra ls w h o a g re e d o n g o a ls , in c lu d­

in g  ju d ic ia l re s tra in t, b u t d if fe re d su b s ta n tia l ly o n 

m e a n s . S ilv e rs te in f in d s th a t B la c k w a s m o re 

sk e p tic a l o f  g o v e rn m e n ta l p o w e r , in c lu d in g ju d i ­

c ia l, a n d lo o k e d fo r fo rm a l re s tra in ts , w h e re a s 

F ra n k fu r te r b e l ie v e d in  th e a d m in is tra t iv e s ta te , 

in c lu d in g i ts ju d ic ia l c o m p o n e n t, a n d re l ie d o n 

se lf - re s tra in t. T h e ju d ic ia l c a re e rs o f  th e se tw o  

R o o se v e lt a p p o in te e s d id  n o t fo l lo w  th e e x p e c te d 

t ra je c to r ie s , a n d in  T h e  A n ta g o n is t s : H u g o  B la c k , 

F e l ix  F r a n k fu r t e r  a n d C iv i l  L ib e r t ie s  in  

M o d e r n  A m e r ic a  (N e w Y o rk : S im o n a n d 

S c h u s te r , 1 9 8 9 ) Ja m e s F . S im o n a n a ly z e s th e c o n­

te s t in  w h ic h th e p o l i t ic ia n f ro m  A la b a m a t r i ­

u m p h e d o v e r th e p ro fe sso r f ro m  H a rv a rd fo r  in ­

te l le c tu a l le a d e rsh ip o f  th e C o u r t in  th e p o s t-N e w 

D e a l e ra .

F ra n k fu r te r’ s o w n b io g ra p h e rs fo c u s o n th is

fa i lu re . M e lv in  I . U ro fsk y ’ s F e l ix  F r a n k fu r t e r :  

J u d ic ia l  R e s t r a in t  a n d  I n d iv id u a l  L ib e r t ie s  (B o s­

to n : T w a y n e P u b lish e rs , 1 9 9 1 ) c o n c lu d e s th a t h is a d­

v o c a c y o f  ju d ic ia l re s tra in t w a s a p p ro p r ia te w h e n 

fe d e ra l ism a n d e c o n o m ic re g u la t io n w e re th e is su e s 

o f  th e d a y , b u t w a s fo u n d w a n tin g w h e n th e p ro b­

le m s o f  p ro te c t in g in d iv id u a l l ib e r ty  b e c a m e p a ra­

m o u n t. F ra n k fu r te r’ s p e rso n a l i ty a lso c o n tr ib u te d 

to  h is fa i l in g  in f lu e n c e , U ro fsk y f in d s , b u t h e w a s 

n e v e r th e le ss a n im p o r ta n t f ig u re in  th e e v o lu t io n o f  

th e d o c tr in e s a n d ro le o f  th e C o u r t. H . N . H irsc h 

a d o p ts th e m o re c o n tro v e rs ia l a p p ro a c h o f  

p sy c h o b io g ra p h y in  T h e  E n ig m a  o f  F e l ix  F r a n k ­

f u r t e r  (N e w  Y o rk : B a s ic B o o k s , 1 9 8 1 ) . H e in te r­

p re ts th e p a ra d o x e s o f  F ra n k fu r te r— a m a n n e r c h a r­

a c te r iz e d b y b o th c h a rm a n d v itr io l ,  a l ib e r ta r ia n 

re p u ta t io n b u t a d e fe re n c e to  re p re ss iv e e x e rc ise s o f  

le g is la t iv e p o w e r , le a d e rsh ip in  a l l o th e r e n d e a v o rs 

b u t in e f fe c t iv e n e ss o n th e C o u r t— in  te rm s o f  th e 

d ic ta te s o f  a n a rc iss is t ic p e rso n a l i ty .

O th e r u se fu l p o r tra its o f  m e m b e rs o f  th e 

R o o se v e lt C o u r t in c lu d e J . W o o d fo rd H o w a rd , J r . M r .  

J u s t ic e M u r p h y :  A  P o l i t ic a l  B io g r a p h y  (P r in c e to n , 

N J: P r in c e to n U n iv e rs ity P re ss , 1 9 6 8 ) ; S id n e y F in e , 

F r a n k  M u r p h y :  T h e  W a s h in g to n  Y e a r s (A n n  A r ­

b o r : U n iv e rs ity o f  M ic h ig a n P re ss , 1 9 8 4 ) ; Ja m e s F . 

S im o n , I n d e p e n d e n t J o u r n e y :  T h e  L i f e  o f  W il l ia m  

O . D o u g la s (N e w  Y o rk : H a rp e r a n d R o w , 1 9 8 0 ) ; a n d 

S te p h e n L . W a sb y , e d ., “ H e S h a l l N o t  P a s s T h is  

W a y  A g a in : ”  T h e L e g a c y o f  J u s t ic e W il l ia m  O . 

D o u g la s (P it tsb u rg h , P A : U n iv e rs ity o f  P ittsb u rg h 

P re ss , 1 9 9 0 ) . E u g e n e C . G e rh a r t’ s A m e r ic a ’ s A d ­

v o c a te : R o b e r t H . J a c k s o n ( In d ia n a p o l is , IN :  

B o b b s -M e rr i l l , 1 9 5 8 ) is u n c r i t ic a l a n d d o e s n o t t re a t 

Ja c k so n’ s C o u r t y e a rs in  d e p th , b u t i t  d o e s in c lu d e a 

c h a p te r o n h is fe u d w ith  H u g o L . B la c k .

P r e f e r r e d  F r e e d o m s

I f  W ill ia m  L a sse r is c o rre c t in  h is a sse r t io n th a t 

th e C o u r t e m e rg e d f ro m  th e c r is is o f 1 9 3 7 m o re 

p o w e r fu l th a n b e fo re , i t  is la rg e ly b e c a u se i t  a d o p te d 

a ro le o f  le a d e rsh ip o n b e h a lf o f  n o n e c o n o m ic c iv i l  

l ib e r t ie s a n d r ig h ts . T h e ra t io n a le fo r  th e C o u r t’ s 

n e w a p p ro a c h w a s a n n o u n c e d q u ie t ly b y Ju s tic e 

S to n e in  th e su b se q u e n tly fa m o u s F o o tn o te F o u r to  

h is m a jo r i ty o p in io n in  U n ited Sta tes v. C aro lene 

P roducts C o., 3 0 4 U .S . 1 4 4 (1 9 3 8 ) , in  w h ic h h e 

su g g e s te d th a t th e C o u r t w o u ld a d o p t a m o re r ig ­

o ro u s s ta n d a rd o f  c o n s ti tu t io n a l i ty w ith  re sp e c t to  

le g is la t io n im p in g in g o n in d iv id u a l l ib e r t ie s , p a r t ic u­

la r ly  w h e re th e n o rm a l c o rre c t iv e s o f  th e p o l i t ic a l
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p ro c e ss w e re u n a v a i l in g . L o u is L u sk y , w h o a s 

S to n e’ s la w  c le rk d ra f te d th e n o te , d isc u sse s i ts o r i­

g in s in  “ F o o tn o te R e d u x : A  C a ro le n e P ro d u c ts 

R e m in isc e n c e ,” 8 2 WVUTSRQPONMLKJIHGFEDCBAC o lum b ia L aw R eview 1 0 9 3 

(1 9 8 2 ) . L u sk y e m p h a s iz e s th e s ig n if ic a n t c o n tr i­

b u tio n o f  C h ie f Ju s tic e H u g h e s to  th e id e a o f  p re­

fe r re d f re e d o m s a n d p o in ts o u t w h a t h e c o n s id e rs to  

h a v e b e e n su b se q u e n t m isc o n c e p tio n s . L u sk y a lso 

d isc u sse s th e p ro v e n a n c e o f  th e n o te in  “ M in o r i ty  

R ig h ts a n d th e P u b lic In te re s t,”  5 2 Y a le L aw  Journa l 

1 (1 9 4 2 ) . F o r B ru c e A . A c k e rm a n , “ B e y o n d 

C aro lene P roducts”  9 8 H arva rd L aw R eview 7 1 3 

(1 9 8 5 ) , th e s ig n if ic a n c e o f  th e n o te is th a t i t  o f fe re d 

th e C o u r t a w a y to  re -e s ta b l ish th e le g it im a c y o f  ju ­

d ic ia l re v ie w ( th e sa m e p ro b le m i t  h a d fa c e d a t th e 

b e g in n in g o f  th e R e c o n s tru c t io n e ra , a f te r D red Sco tt 

v. Sand fo rd , 6 0 U .S . (1 9 H o w .) 3 9 3 (1 8 5 7 )) b y  

su g g e s tin g th a t th e n e e d to  c o rre c t th e d e fe c t iv e n e ss 

o f  th e p o l i t ic a l p ro c e ss t ru m p e d th e a l le g e d 

i l le g it im a c y o f  ju d ic ia l n e g a tio n o f  th e w il l  o f  th e 

m a jo r i ty . B u t th e m o re th is c o rre c t iv e p ro c e ss 

su c c e e d s , A c k e rm a n w a rn s , th e w e a k e r w il l  th e 

C aro lene P roducts ra t io n a le fo r  ju d ic ia l re v ie w 

b e c o m e . A v e r t in g to  h is la rg e r sc h e m e o f  A m e r ic a n 

c o n s ti tu t io n a l h is to ry in  LKJIHGFEDCBAW e  t h e  P e o p le (C a m b r id g e , 

M A :  B e lk n a p P re ss o f  H a rv a rd U n iv e rs ity P re ss , 

1 9 9 1 ) , A c k e rm a n fu r th e r in te rp re ts F o o tn o te F o u r 

a s a n a tte m p t to re la te th e N e w D e a l— o r th ird  

A m e r ic a n re p u b l ic— to  th e f i rs t tw o  ( th e F o u n d in g , 

R e c o n s tru c t io n ) . F o r J . M .  B a lk in , “ T h e F o o tn o te ,”  

8 3 N orthw estern U n iversity L aw  R eview 2 7 5 (1 9 8 8 / 

8 9 ) , th e n o te se rv e d a m o re im m e d ia te n e e d a s a 

m e a n s o f  a v o id in g th e ju d ic ia l d e fe re n c e to  le g is la­

t iv e  ju d g m e n t a d o p te d a y e a r e a r l ie r in  W est C oast 

H ote l a n d se e m in g ly se c o n d e d in  C aro lene P roducts 

i tse lf , w h ic h u p h e ld a c o n g re ss io n a l b a n o n th e 

sh ip m e n t o f  “ f i l le d  m ilk . ” A lth o u g h o n ly o n e 

R o o se v e lt a p p o in te e (B la c k ) p a r t ic ip a te d in  th e 

d e c is io n o f  C aro lene P roducts, a n d h e se e m s to  

h a v e p la y e d n o ro le in  th e g e n e s is o f  th e fo o tn o te , 

M a rtin  S h a p iro c a l ls th e sh if t a n n o u n c e d th e re b la­

ta n t ly p o l i t ic a l. I ts e f fe c t, h e a rg u e s in  “ T h e C o n­

s t i tu t io n a n d E c o n o m ic R ig h ts”  in  E s s a y s o n  t h e  

C o n s t i t u t io n  o f  t h e U n i t e d  S ta te s , e d . M . Ju d d 

H a rm o n (P o r t W a sh in g to n , N Y : K e n n ik a t P re ss , 

1 9 7 8 ) , w a s to  a l lo w  th e C o u r t to  a b a n d o n th e N e w  

D e a l’ s e n e m y , th e b u s in e ss c o m m u n ity , a n d e m­

b ra c e th e u n d e rd o g e le m e n ts o f  th e N e w  D e a l p o­

l i t ic a l  c o a l i t io n .

Ju s tic e S to n e’ s in i t ia t iv e le d to  w h a t m a n y se e a s 

a d o u b le s ta n d a rd : ju d ic ia l a c tiv ism o n  b e h a lf o f  c iv i l  

a n d p o l i t ic a l r ig h ts b u t ju d ic ia l re s tra in t in  th e fa c e

o f  re g u la t io n s l im it in g  e c o n o m ic r ig h ts . In  

“ A c tiv ism  a n d R e s tra in t: T h e E v o lu t io n o f  H a r la n 

F isk e S to n e’ s Ju d ic ia l P h ilo so p h y ,”  7 0 T u lane L aw 

R eview 1 3 7 (1 9 9 5 ) , M ir ia m  G a ls to n c h a l le n g e s th e 

c o m m o n v ie w  th a t S to n e w a s fu n d a m e n ta l ly a n a d­

v o c a te o f  ju d ic ia l re s tra in t w h o m a d e a n e x c e p tio n 

w h e n i t  c a m e to  th re a ts to  p o l i t ic a l a n d c iv i l  l ib e r t ie s . 

P r io r to  jo in in g  th e C o u r t h e w a s a su p p o r te r o f  a c­

t iv ism  o n b e h a lf o f  b o th e c o n o m ic a n d p o l i t ic a l a n d 

c iv i l  l ib e r t ie s , sh e a rg u e s , b u t th e n a d o p te d a p o s tu re 

o f  re s tra in t w ith  re sp e c t to th e fo rm e r b e c a u se o f  

p ra g m a tic c o n c e rn s a b o u t th e im p a c t o f  th e la w  in  a 

w o r ld  o f  ra p id so c ia l c h a n g e . S in c e th is e v o lu t io n 

o c c u rre d w ith o u t re fe re n c e to th e c o n f ro n ta t io n 

b e tw e e n F D R a n d th e C o u r t, G a ls to n re g a rd s th e 

c a se o f  S to n e a s a n a p p ro p r ia te v e h ic le fo r  s tu d y o f  

th e d o u b le s ta n d a rd . S a m u e l J . K o n e fsk y , C h ie f  

J u s t ic e S to n e a n d  t h e  S u p r e m e C o u r t  (N e w  Y o rk : 

M a c m il la n , 1 9 4 5 ) , a lso sa w S to n e’s d e c is io n m a k in g 

a s g ro u n d e d in th e fu l le s t p o ss ib le fa c tu a l 

u n d e rs ta n d in g o f  is su e s , a n d S to n e h a d h ig h p ra ise 

fo r K o n e fsk y’ s in te rp re ta t io n . A n o th e r 

c o n te m p o ra ry d isc u ss io n o f  th e re la t io n b e tw e e n 

ju d ic ia l se lf - re s tra in t a n d p ro te c t io n o f  th e in te g r i ty 

o f  th e p o l i t ic a l p ro c e ss in  S to n e’ s ju r isp ru d e n c e is  

N o e l T . D o w lin g ’ s “ T h e M e th o d s o f  M r. Ju s tic e 

S to n e in  C o n s ti tu t io n a l C a se s ,”  4 1 C o lum b ia L aw 

R eview 1 1 6 0 (1 9 4 1 ) . R o b e r t G . M c C lo sk e y’ s c h a p­

te rs o n th e S to n e a n d V in so n y e a rs in  T h e M o d e r n  

S u p r e m e C o u r t (C a m b r id g e , M A :  H a rv a rd 

U n iv e rs ity P re ss , 1 9 7 2 ; re p r in t a v a i la b le f ro m  B o o k s 

o n D e m a n d , A n n  A rb o r , M I) ,  sh o w th e C o u r t g ro p in g 

fo r a re d e f in e d se n se o f  i ts ro le a s i t  s tru g g le d to  

re c o n c i le n e w a c tiv ism in  th e f ie ld  o f  c iv i l  r ig h ts 

a n d l ib e r t ie s w ith  th e o v e rw h e lm in g p o s t-1 9 3 7 c o n­

se n su s o n th e v ir tu e s o f  se lf - re s tra in t. F o r a b a l­

a n c e d a sse ssm e n t o f  th e d o u b le s ta n d a rd in  A m e r ic a n 

c o n s ti tu t io n a l la w  to d a y , se e H e n ry J . A b ra h a m a n d 

B a rb a ra A . P e rry , F r e e d o m  a n d  t h e C o u r t :  C iv i l  

R ig h t s a n d  L ib e r t ie s  in  t h e  U n i t e d  S ta te s , 6 th e d . 

(N e w  Y o rk : O x fo rd U n iv e rs ity P re ss , 1 9 9 4 ) .

A lth o u g h n o n e c o n o m ic c iv i l  l ib e r t ie s b e c a m e th e 

m a in fo c u s o n ly  a f te r 1 9 3 7 , Jo h n B ra e m a n a rg u e s 

in  B e fo r e t h e C iv i l  R ig h t s R e v o lu t io n : T h e O ld  

C o u r t  a n d I n d iv id u a l  R ig h t s (N e w Y o rk :  

G re e n w o o d P re ss , 1 9 8 8 ) th a t th e C o u r t p r io r  to  1 9 3 7 

w e n t m u c h fu r th e r in  p ro te c t in g c iv i l  r ig h ts a n d 

l ib e r t ie s th a n h a s b e e n g e n e ra l ly re c o g n iz e d— i ro n i­

c a l ly , b y  m e a n s o f  a n a p p l ic a t io n o f  su b s ta n tiv e d u e 

p ro c e ss . P a u l L . M u rp h y d isc u sse s th e e a r l ie r p e­

r io d  in  tw o  b o o k s , W o r ld  W a r  I  a n d  t h e  O r ig in  o f  

C iv i l  L ib e r t ie s  in  t h e U n i t e d  S ta te s (N e w  Y o rk :
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W .W . N o rto n , 1 9 7 9 ) a n d LKJIHGFEDCBAT h e M e a n in g  o f  F r e e­

d o m  o f  S p e e c h : F i r s t  A m e n d m e n t F r e e d o m s f r o m  

W ils o n  t o  F D R  (W e s tp o r t, C T : G re e n w o o d P u b­

l ish in g C o ., 1 9 7 2 ) . P e te r I ro n s g iv e s F D R ’ s p o l ic ie s 

a lu k e w a rm re v ie w a t b e s t in  “ P o li t ic s a n d P r in c ip le : 

A n  A sse ssm e n t o f  th e R o o se v e lt R e c o rd o n C iv i l  

R ig h ts a n d L ib e r t ie s ,”  5 9 WVUTSRQPONMLKJIHGFEDCBAW ash ing ton L aw R eview 

6 9 3 (1 9 8 4 ) , b u t a s G e o f f re y D . B e rm a n re p o r ts in  

“ A  N e w  D e a l fo r  F re e S p e e c h : F re e S p e e c h a n d th e 

L a b o r M o v e m e n t in  th e 1 9 3 0 s ,”  8 0 V irg in ia L aw 

R eview 2 9 1 (1 9 9 4 ) , a re v o lu t io n in  th e la w  o f  c iv i l  

l ib e r t ie s w a s b re w in g in  th e f ie ld  o f  la b o r re la t io n s . 

Je ro ld S . A u e rb a c h , L a b o r  a n d  L ib e r t y :  T h e  

L a F o l le t t e  C o m m it t e e a n d  t h e  N e w  D e a l ( In d ia­

n a p o l is , IN : B o b b s -M e rr i l l , 1 9 6 6 ) , e x p lo re s th e 

e v o lu t io n o f  c o n c e rn fo r  c iv i l  l ib e r t ie s in  th e N e w  

D e a l e ra b y  e x a m in in g th e w o rk  o f  th e S e n a te su b­

c o m m itte e th a t in v e s t ig a te d re s tr ic t io n s o f  c iv i l  l ib ­

e r t ie s th a t h a m p e re d u n io n o rg a n iz a t io n a n d c o l le c­

t iv e b a rg a in in g . Jo se p h T a n e n h a u s a lso a sse sse s 

th e se d e v e lo p m e n ts in  tw o a r t ic le s : “ P ic k e tin g a s 

F re e S p e e c h : E a r ly S ta g e s in  th e G ro w th o f  th e N e w  

L a w  o f  P ic k e tin g ,”  1 4 U n iversity o f P ittsbu rgh L aw 

R eview 3 9 7 (1 9 5 3 ) a n d “ P ic k e tin g— F re e S p e e c h : 

T h e G ro w th o f  th e N e w  L a w  o f  P ic k e tin g f ro m  1 9 4 0 

to 1 9 5 2 ,”  3 8 C ornell L aw Q uarter ly 1 (1 9 5 2 ) . 

H a rv a rd S itk o f f , A  N e w  D e a l f o r  B la c k s : T h e  

E m e r g e n c e o f  C iv i l  R ig h t s a s a  N a t io n a l I s s u e , 

V o lu m e I :  T h e D e p r e s s io n D e c a d e (N e w  Y o rk : 

O x fo rd  U n iv e rs ity P re ss , 1 9 7 8 ) , c h ro n ic le s th e w a y s 

in  w h ic h e v e n ts o f  th e 1 9 3 0 s la id th e g ro u n d w o rk 

fo r  a d v a n c e s in  th e f ie ld  o f  c iv i l  r ig h ts .

I n c o r p o r a t i o n  o f  t h e  
B i l l  o f  R i g h t s

A s c iv i l  l ib e r t ie s c a se s c a m e to  th e fo re , o n e o f  

th e is su e s th a t c o n tr ib u te d to th e sp l in te r in g o f  th e 

p o s t-N e w D e a l C o u r t w a s th e a p p l ic a t io n o f  th e B il l  

o f  R ig h ts to  th e s ta te s th ro u g h in c o rp o ra t io n o f  i ts 

p ro v is io n s in to  th e D u e P ro c e ss C la u se o f  th e F o u r­

te e n th A m e n d m e n t. E ig h t m e m b e rs o f  th e C o u r t 

a c c e p te d Ju s tic e C a rd o z o’ s th e o ry o f  se le c t iv e in ­

c o rp o ra t io n in  P a lko v. C onnecticu t, 3 0 2 U .S . 3 1 9 

(1 9 3 7 ) , b u t a d e c a d e la te r a v e ry d if fe re n t g ro u p o f  

Ju s tic e s e n g a g e d in  a n in tra m u ra l d e b a te in  A dam son 

v . C a lifo rn ia , 3 3 2 U .S . 4 6 (1 9 4 7 ) . Ju s tic e B la c k , 

jo in e d b y  Ju s tic e D o u g la s , a d v a n c e d h is th e o ry o f  

to ta l in c o rp o ra t io n o n th e b a s is o f  h is to r ic a l 

in v e s t ig a t io n , w h ic h c o n v in c e d h im  th a t th e f ra m ­

e rs o f  th e F o u r te e n th A m e n d m e n t h a d in te n d e d i t  to  

a p p ly th e e n tire B il l  o f  R ig h ts to  th e s ta te s . Ju s tic e s

F ra n k M u rp h y a n d W ile y  R u tle d g e h e ld o u t fo r  to ta l 

in c o rp o ra t io n p lu s o th e r r ig h ts n o t sp e c if ic a l ly m e n­

t io n e d in  th e f i rs t e ig h t a m e n d m e n ts , w h ile Ju s tic e 

F ra n k fu r te r a b ju re d in c o rp o ra t io n in  fa v o r o f  a 

c o n c e p t o f  fu n d a m e n ta l fa irn e ss b a se d o n th e in d e­

p e n d e n t m e a n in g o f  th e D u e P ro c e ss C la u se . C h a r le s 

F a irm a n w ro te a n a r t ic le , “ D o e s th e F o u r te e n th 

A m e n d m e n t In c o rp o ra te th e B il l  o f  R ig h ts? T h e 

O rig in a l U n d e rs ta n d in g ,”  2 Stan fo rd L aw R eview 

5 (1 9 4 9 ) , p o w e r fu l ly c h a l le n g in g B la c k ’ s th e o ry o n 

th e b a s is o f  a d if fe re n t re a d in g o f  th e h is to r ic a l e v i­

d e n c e , a n d a m a jo r sc h o la r ly d e b a te e n su e d . A  re c e n t 

re b u tta l o f  F a irm a n is M ic h a e l K e n t C u rt is , N o  S ta te 

S h a l l A b r id g e :  T h e  F o u r te e n th  A m e n d m e n t a n d  

t h e  B i l l  o f  R ig h t s (D u rh a m , N C : D u k e U n iv e rs ity 

P re ss , 1 9 8 6 ) . A s R o a ld Y . M y k k e ltv e d t p o in ts o u t 

in  T h e  N a t io n a l iz a t io n  o f  t h e  B i l l  o f  R ig h t s :  F o u r ­

t e e n th A m e n d m e n t D u e P r o c e s s a n d t h e  

P r o c e d u r a l R ig h t s (P o r t W a sh in g to n , N Y :  A sso­

c ia te d F a c u lty P re ss , 1 9 8 3 ) , u n c e r ta in ty a b o u t th e 

re la t io n sh ip b e tw e e n th e F o u r te e n th A m e n d m e n t a n d 

th e B il l  o f  R ig h ts le f t  th e C o u r t f re e to  d e v e lo p th a t 

re la t io n sh ip a s i t  sa w f i t .  W h ile  c o n se n su s a s to  th e 

p ro p e r re la t io n sh ip c o n tin u e d to  e lu d e th e Ju s tic e s , 

th e re su lt o f  th e ir v o te s h a s b e e n th e a p p l ic a t io n 

o f  m o st o f  th e B il l  o f  R ig h ts to th e s ta te s . F o r a 

ju d ic io u s a sse ssm e n t o f  th is e n d u r in g c o n tro v e rsy , 

se e R ic h a rd C . C o rtn e r , T h e  S u p r e m e C o u r t  a n d  

t h e S e c o n d B i l l  o f  R ig h t s : T h e F o u r te e n th  

A m e n d m e n t a n d  t h e N a t io n a l iz a t io n  o f  C iv i l  

L ib e r t ie s  (M a d iso n , W I: U n iv e rs ity o f  W isc o n­

s in P re ss , 1 9 8 1 ) .

T h e  R e v i v a l  o f  P r o p e r t y  R i g h t s

P a rt ic u la r ly a f te r E a r l W a rre n a ssu m e d th e c h ie f 

ju s t ic e sh ip in  1 9 5 3 , th e C o u r t a p p l ie d th e B if f  o f  

R ig h ts a n d th e E q u a l P ro te c t io n C la u se in  w a y s th a t 

re v o lu t io n iz e d ra c e a n d g e n d e r re la t io n s , le g is la t iv e 

a p p o r t io n m e n t, th e t re a tm e n t o f  c r im in a l o f fe n d e rs , 

a n d th e re la t io n b e tw e e n c h u rc h a n d s ta te , a n d c re­

a te d a r ig h t o f  p r iv a c y w ith  p ro fo u n d c o n se q u e n c e s 

fo r  is su e s o f  se x u a l b e h a v io r , a b o r t io n , a n d m e d ic a l 

c a re o f  th e g r ie v o u s ly i l l . W h ile th e se m o m e n to u s 

d e v e lo p m e n ts a re b e y o n d th e sc o p e o f  th is e ssa y , th e 

e v e n m o re re c e n t re v iv a l o f  th e is su e o f  p ro p e r ty 

r ig h ts d e se rv e s m e n tio n a s a c o d a to  th e s to ry o f  th e 

e a r l ie r c o n f l ic t . Je n n ife r N e d e lsk y a rg u e s in  P r iv a te  

P r o p e r t y  a n d  t h e  L im i t s  o f  A m e r ic a n  C o n s t i t u ­

t io n a l is m  (C h ic a g o : U n iv e rs ity o f  C h ic a g o P re ss , 

1 9 9 0 ) th a t f ro m  1 7 8 7 to 1 9 3 7 th e re w a s a c o n se n su s 

th a t a fo c u s o n p ro p e r ty r ig h ts a s a l im it  o n g o v e rn­
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m e n ta l p o w e r w a s th e d e f in in g p r in c ip le o f  A m e r ic a n 

c o n s ti tu t io n a l ism , a n d th a t th e p ro b le m s in c e 1 9 3 7 

h a s b e e n to  d e v e lo p a n a lte rn a tiv e p r in c ip le fo r  th e 

e ra o f  th e re g u la to ry w e lfa re s ta te . A s Ja m e s W . E ly , 

J r ., re p o r ts in  a b r ie f  b u t u se fu l o v e rv ie w , “ T h e E n ig­

m a tic P la c e o f  P ro p e r ty R ig h ts in  M o d e m C o n s ti tu­

t io n a l T h o u g h t”  in  LKJIHGFEDCBAT h e  B i l l  o f  R ig h t s in  M o d e r n  

A m e r ic a :  A f te r  2 0 0Y e a r s , e d . D a v id J . B o d e n h a m e r 

a n d Ja m e s W . E ly , J r . (B lo o m in g to n : In d ia n a 

U n iv e rs ity P re ss , 1 9 9 3 ) , th e p ro p o n e n ts o f  a 

d isse n tin g p o l i t ic a l a n d le g a l m o v e m e n t n o w  a sse r t, 

h o w e v e r , th a t e c o n o m ic r ig h ts sh o u ld s t i l l b e th e 

k e y s to n e o f  th e c o n s ti tu t io n a l a rc h . T h e m o st p ro m i­

n e n t a d v o c a te o f  th e re v iv a l o f  e c o n o m ic r ig h ts is  

R ic h a rd A .  E p s te in , w h o m a k e s th e c a se in  T a k in g s :  

P r iv a te  P r o p e r t y  a n d  t h e P o w e r o f  E m in e n t  

D o m a in  (C a m b r id g e , M A :  H a rv a rd U n iv e rs ity P re ss , 

1 9 8 5 ) . M o v in g f ro m  a p r iv a te la w  b a c k g ro u n d to  a 

p u b l ic la w  fo c u s , E p s te in d e fe n d s a c o n s ti tu t io n a l 

re g im e o f  l im ite d g o v e rn m e n t a n d p r iv a te p ro p e r ty , 

e x e m p li f ie d b y h is u n d e rs ta n d in g o f  th e T a k in g s 

C la u se . H e a rg u e s th a t a w id e ra n g e o f  re g u la to ry 

m e a su re s th a t a f fe c t th e v a lu e o f  p ro p e r ty a re ta k in g s 

in th e c o n s ti tu t io n a l se n se , fo r w h ic h ju s t 

c o m p e n sa tio n is re q u ire d . F ro m th is p e rsp e c tiv e , 

m u c h o f  th e re g u la to ry -w e lfa re s ta te u sh e re d in  b y  

th e N e w  D e a l is u n c o n s ti tu t io n a l a f te r a l l . A n o th e r 

p r in c ip a l sp o k e sm a n is B e rn a rd H . S ie g a n . In  

E c o n o m ic L ib e r t ie s  a n d  t h e C o n s t i t u t io n  (C h i­

c a g o : U n iv e rs ity o f  C h ic a g o P re ss , 1 9 8 0 ) S ie g a n 

d e c r ie s th e a b a n d o n m e n t o f  ju d ic ia l p ro te c t io n o f  e c o­

n o m ic l ib e r t ie s a n d a rg u e s th a t a re tu rn to  ju d ic ia l 

re v ie w o f  e c o n o m ic re g u la t io n , w h ile n o t re s to r in g 

la isse z - fa ire , w o u ld p ro te c t v ita l  in d iv id u a l r ig h ts a n d 

b e n e f i t so c ie ty a s a w h o le . O th e r th e m e s o f  th e 

m o v e m e n t a re e v id e n t in  th e t i t le s o f  E p s te in’ s 

“ T o w a rd a R e v ita l iz a t io n o f  th e C o n tra c t C la u se ,”  5 1 WVUTSRQPONMLKJIHGFEDCBA
U n iversity o f C h icago L aw R eview 7 0 3 (1 9 8 4 ) a n d 

S ie g a n’ s “ R e h a b il i ta t in g L ochner f  2 2 San D iego L aw 

R eview 4 5 3 (1 9 8 5 ) . S ie g a n a rg u e s fo r  th e su p e r io r i ty 

o f  th e f re e m a rk e t, a s d o e s th e a n o n y m o u s a u th o r o f  

th e N o te “ R e su rre c t in g E c o n o m ic R ig h ts : T h e 

D o c tr in e o f  E c o n o m ic D u e P ro c e ss R e c o n s id e re d ,”  

1 0 3 H arva rd L aw R eview 1 3 6 3 (1 9 9 0 ) , w h o 

a d v o c a te s th e p ro te c t io n o f  e c o n o m ic r ig h ts 

th ro u g h a re v iv a l o f  e c o n o m ic su b s ta n tiv e d u e p ro­

c e ss o r i ts fu n c t io n a l e q u iv a le n t b e c a u se g o v e rn­

m e n ta l re g u la t io n o f  th e e c o n o m y is in e f f ic ie n t a n d 

h a rm fu l. E c o n o m ic p e r fo rm a n c e is a lso im p o r ta n t 

fo r  R ic h a rd A .  P o sn e r , “ T h e C o n s ti tu t io n a s a n E c o­

n o m ic D o c u m e n t,”  5 6 G eorge W ash ing ton L aw R e­

v iew 4 (1 9 8 7 ) . P ro p o n e n ts o f  a re v iv a l o f  th e L ochner

b ra n d o f  e c o n o m ic su b s ta n tiv e d u e p ro c e ss c a n f in d  

fu r th e r ju s t i f ic a t io n in  th e w o rk  o f  M a rtin S h a p iro , 

w h o a rg u e s in  “ T h e S u p re m e C o u r t’ s ‘ R e tu rn’  to  

E c o n o m ic R e g u la t io n ,”  1 Stud ies in  A m erican 

P o litica l D evelopm ent 9 1 (1 9 8 6 ) , th a t th e S u p re m e 

C o u r t d id n o t a b a n d o n su b s ta n tiv e d u e p ro c e ss in  

1 9 3 7 b u t, s t i l l  u s in g th e to u c h s to n e o f  re a so n a b le­

n e ss , m e re ly sh if te d f ro m  th e p ro te c t io n o f  th e t ra d i­

t io n a l fo rm s o f  p ro p e r ty o f  b u s in e ss to  th e p ro te c t io n 

o f  n e w fo rm s o f  p ro p e r ty o f  a n e w c la ss o f  fa v o re d 

g ro u p s , c h ie f ly  th e u n d e rd o g s .

T h ir ty - f iv e  y e a rs a g o , R o b e r t G . M c C lo sk e y a n­

t ic ip a te d th e c u rre n t c a m p a ig n in  “ E c o n o m ic D u e 

P ro c e ss a n d th e S u p re m e C o u r t: A n  E x h u m a tio n a n d 

R e b u r ia l,”  1 9 6 2 Suprem e C ourt R eview 3 4 . W h ile  

u n c o n v in c e d th a t th e C o u r t h a d e v o lv e d a sa tis fa c­

to ry  ra t io n a le fo r  a d o u b le s ta n d a rd in  th e p ro te c t io n 

o f  p o l i t ic a l a n d c iv i l  a s o p p o se d to  e c o n o m ic r ig h ts , 

M c C lo sk e y c o n c lu d e d th a t th e d o c tr in e o f  e c o n o m ic 

d u e p ro c e ss sh o u ld b e a l lo w e d to  re s t in  p e a c e . T h e 

C o u r t h a d ta k e n o n b u t n o t re so lv e d d if f ic u lt  

p ro b le m s in  so m a n y n e w a re a s , h e a rg u e d , a n d 

a ro u se d so m u c h h o s ti l i ty in  th e p ro c e ss , th a t 

p ru d e n c e c o u n se le d a g a in s t ta k in g o n a n y m o re . 

W rit in g  in  1 9 6 2 , h e c o m m e n te d th a t th e C o u r t h a d 

sp e n t tw e n ty - f iv e y e a rs a ssu m in g n e w  ta sk s a n d c o u ld 

e a s i ly sp e n d a n o th e r tw e n ty - f iv e y e a rs in  w o rk in g 

th ro u g h th e ir re so lu t io n . B y  th a t c a lc u la t io n , i t  is n o 

su rp r ise th a t th e c u rre n t c a m p a ig n e m e rg e d s tro n g ly 

in  th e m id -1 9 8 0 s , b u t w h e th e r o r  n o t th e C o u r t sh o u ld 

ta k e u p i ts c a u se is s t i l l  a m a tte r o f  m u c h d isp u te . In  

“ L ib e r ty a n d th e P u b lic In g re d ie n t o f  P r iv a te 

P ro p e r ty ,” 5 5 R eview o f P o litics 8 5 (1 9 9 3 ) , P a u l 

K e n s re b u ts th e a rg u m e n t th a t su p p o r t fo r  th e re v iv a l 

c a n b e fo u n d in  th e in te n t o f  th e F ra m e rs o r th e ju r is­

p ru d e n c e o f  M a rsh a l l a n d T a n e y ; i ts ro o ts l ie  in  th e 

la isse z - fa ire e ra o f  th e e a r ly tw e n tie th c e n tu ry , h e 

a sse r ts , a n d i t  ig n o re s th e p u b l ic c o m p o n e n t o f  th e 

c o n c e p t o f  p ro p e r ty th a t th e f ra m e rs , M a rsh a l l , a n d 

T a n e y a l l re c o g n iz e d . M ic h a e l J . P h il l ip s , “ A n o th e r 

L o o k  a t E c o n o m ic S u b s ta n tiv e .D u e P ro c e ss ,”  1 9 8 7 

W isconsin L aw  R eview 2 6 5 (1 9 8 7 ) , re v ie w s th e e c o­

n o m ic su b s ta n tiv e d u e p ro c e ss o f  th e L ochner e ra , 

th e n o n e c o n o m ic su b s ta n tiv e d u e p ro c e ss th a t a ro se 

in  th e W a rre n e ra , a n d th e a rg u m e n ts fo r  a m o d e rn 

re v iv a l o f  e c o n o m ic su b s ta n tiv e d u e p ro c e ss , w h ic h 

h e re je c ts . B e rn a rd S c h w a rtz is c r i t ic a l o f  th e E p s te in 

a n d S ie g a n a r t ic le s in  T h e  N e w  R ig h t  a n d  t h e  C o n ­

s t i t u t io n  (B o s to n , M A :  N o rth e a s te rn U n iv e rs ity 

P re ss , 1 9 9 0 ) , a n d o th e r c o m m e n ta to rs c o n c lu d e th a t 

m o d e m T a k in g s C la u se ju r isp ru d e n c e sh o u ld n o t b e 

su l l ie d b y su b s ta n tiv e d u e p ro c e ss , fo r e x a m p le
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E d w a rd J . S u ll iv a n , “ S u b s ta n tiv e D u e P ro c e ss 

R e su rre c te d T h ro u g h th e T a k in g s C la u se : WVUTSRQPONMLKJIHGFEDCBAN o llan , 

D o lan , a n d E hrlich , 2 5 E nvironm en ta l L aw 1 5 5 

(1 9 9 5 ) , L a w re n c e B e rg e r , “ P u b lic U se , S u b s ta n tiv e 

D u e P ro c e ss a n d T a k in g s— A n  In te g ra t io n ,”  7 4 N e­

braska L aw R eview 8 4 3 (1 9 9 5 ) , a n d G le n E . 

S u m m e rs , “ P r iv a te P ro p e r ty W ith o u t L ochner. T o ­

w a rd a T a k in g s Ju r isp ru d e n c e U n c o rru p te d b y  

S u b s ta n tiv e D u e P ro c e ss ,”  1 4 2 U n iversity o f P enn­

sy lvan ia L aw R eview 8 3 7 (1 9 9 3 ) . A n o th e r n o­

ta b le s tra in o f  c r i t ic ism  p ro c e e d s f ro m  th e p re m ise 

th a t th e b e s t d e fe n se is a g o o d o f fe n se . In  LKJIHGFEDCBA
P r o p e r t y  a n d  t h e  P o l i t ic s o f  E n t i t le m e n t  (P h i la­

d e lp h ia : T e m p le U n iv e rs ity P re ss , 1 9 9 0 ) a c o m b i­

n a tio n o f  le g a l a n a ly s is , p o l ic y  a n a ly s is , a n d p o l i t i ­

c a l th e o ry , Jo h n B r ig h a m a sse sse s th e d o u b le s ta n­

d a rd fo r r ig h ts , re la te s e c o n o m ic n e e d to e q u a l 

p ro te c to n , a n d c o n c lu d e s th a t c o n s ti tu t io n a l p ro p­

e r ty m u st b e a c iv i l  l ib e r ty c o n c e iv e d m u c h m o re 

b ro a d ly a n d d e m o c ra t ic a l ly th a n in  th e p a s t.

T h e se n e w is su e s a re v a r ia n ts o f  o ld  o n e s . V a lu ­

a b le h is to r ic a l p e rsp e c tiv e is p ro v id e d b y  D a v id A .  

S c h u ltz , w h o e x a m in e s th e n e w m o v e m e n t in  th e 

c o n te x t o f  a su rv e y o f  th e p h i lo so p h y a n d la w  o f  

p ro p e r ty r ig h ts in  A m e r ic a n h is to ry in  P r o p e r t y ,  

P o w e r , a n d A m e r ic a n D e m o c r a c y (N e w  

B ru n sw ic k , N J: T ra n sa c tio n P u b lish e rs , 1 9 9 2 ) , a n d 

b y  th re e v o lu m e s e d ite d b y  E lle n F ra n k e l P a u l a n d 

H o w a rd D ic k m a n : L ib e r t y ,  P r o p e r t y ,  a n d  t h e  F o u n ­

d a t io n s o f  t h e  A m e r ic a n  C o n s t i t u t io n  (A lb a n y : 

S ta te U n iv e rs ity o f  N e w  Y o rk  P re ss , 1 9 8 9 ) , L ib e r ty , 

P r o p e r t y ,  a n d  G o v e r n m e n t : C o n s t i t u t io n a l  I n t e r ­

p r e ta t io n  B e fo r e t h e N e w  D e a l (A lb a n y : S ta te 

U n iv e rs ity o f  N e w  Y o rk  P re ss , 1 9 8 9 ) , a n d L ib e r t y ,  

P r o p e r t y ,  a n d  t h e  F u tu r e  o f  C o n s t i t u t io n a l  D e v e l­

o p m e n t (A lb a n y : S ta te U n iv e rs ity o f  N e w  Y o rk  P re ss , 

1 9 9 0 ) .

T h e  R o l e  o f  t h e  C o u r t

T h e a rg u m e n ts a b o u t p ro p e r ty r ig h ts a n d g o v e rn­

m e n ta l p o w e r a re c le a r ly n o t o v e r , a n d n e ith e r a re 

th e a rg u m e n ts a b o u t th e ro le o f  th e C o u r t. W h ile  th e 

l i te ra tu re o n th a t su b je c t m e r its a n e ssa y o f  i ts o w n , 

m e n tio n o f  a fe w  i te m s m a y b r in g th is e ssa y to  a n 

a p p ro p r ia te c o n c lu s io n . In  “ T h e ‘ Im p e r ia l Ju d ic ia ry’  

in  H is to r ic a l P e rsp e c tiv e ,”  1 9 8 4 Y earbook o f the 

Suprem e C ourt H isto r ica l Socie ty 6 1 , W ill ia m  M .  

W ie c e k se ts th e C o u r t-p a c k in g b a tt le o f  1 9 3 7 in  th e 

c o n te x t o f  o th e r p ro m in e n t p o l i t ic a l c h a l le n g e s to  th e 

ju d ic ia ry , b o th b e fo re a n d s in c e . R o b e r t J . S te a m e r, 

T h e S u p r e m e C o u r t  in  C r is is :  A  H is to r y  o f

C o n f l ic t  (A m h e rs t: U n iv e rs ity o f  M a ssa c h u se tts 

P re ss , 1 9 7 1 ) , m a in ta in s th a t p e r io d ic c r ise s b e tw e e n 

th e C o u r t a n d th e p o l i t ic a l b ra n c h e s a re in e v ita b le 

a n d b e n e f ic ia l . W h ile  c r i t ic a l o f  se v e ra l o f  th e C o u r t’ s 

d e c is io n s o n  N e w  D e a l m e a su re s , D e a n A lfa n g e a lso 

su g g e s ts in  T h e S u p r e m e C o u r t  a n d  t h e  N a t io n a l  

W il l  (G a rd e n C ity , N Y : D o u b le d a y , D o ra n &  C o ., 

1 9 3 7 ) th a t th e C o u r t h a d p e r fo rm e d a se rv ic e to  c o n­

s t i tu t io n a l g o v e rn m e n t b y  fo rc in g a n a tio n a l d e b a te 

o n h a s ti ly e n a c te d p o l ic ie s a n d c h e c k in g th e o th e r 

tw o b ra n c h e s w h e n th e y h a d c e a se d to c h e c k e a c h 

o th e r . Jo h n B . T a y lo r p o in ts o u t in  “ T h e S u p re m e 

C o u r t a n d P o li t ic a l E ra s : A  P e rsp e c tiv e o n Ju d ic ia l 

P o w e r in  a D e m o c ra tic P o li ty ,”  5 4 R eview o f P o litics 

3 4 5 (1 9 9 2 ) th a t th e C o u r t’ s b e h a v io r in  th e 1 9 3 0 s 

w a s a ty p ic a l. Ju d ic ia l re v ie w  h a s n o t n o rm a lly b e e n 

d ire c te d a t th e le g is la t io n o f  a “ n e w”  p o l i t ic a l re g im e 

b y  a n “ o ld ”  C o u r t; i t  h a s m o st o f te n b e e n e x e rc ise d 

w ith in  s ta b le p o l i t ic a l e ra s ra th e r th a n a c ro ss th e m . 

C a r l B . S w ish e r , T h e G r o w th  o f  C o n s t i t u t io n a l  

P o w e r in  t h e U n i t e d  S ta te s (C h ic a g o : U n iv e rs ity 

o f  C h ic a g o P re ss , 1 9 4 6 ) , v ie w s th e ro le o f  th e S u­

p re m e C o u r t a s in te rp re t in g th e C o n s ti tu t io n in  a 

fa sh io n th a t is c o n s is te n t w ith  c u rre n t c o n c e p tio n s 

o f  th e p u b l ic w e lfa re , a n d c h e c k in g g o v e rn m e n t 

w h e n i t  se e k s to go beyond w h a t p re v a i l in g p u b l ic 

v a lu e s w il l  to le ra te . In  T h e S u p r e m e C o u r t  a n d  

C o n s t i t u t io n a l D e m o c r a c y ( I th a c a , N Y :  C o rn e l l 

U n iv e rs ity P re ss , 1 9 8 4 ) , h o w e v e r , Jo h n A g re s to 

a rg u e s th a t w ith  i ts sh if t f ro m  n e g a tiv e to p o s it iv e 

a c tiv ism in  th e m o d e m e ra , i t  is th e C o u r t th a t is  

d a n g e ro u s ly u n c h e c k e d . T h e Ju s tic e s sh o u ld n o t e x­

e rc ise th e p o w e r o f  c o n s ti tu t io n a l in te rp re ta t io n e x­

c lu s iv e ly , A g re s to m a in ta in s , b u t sh o u ld sh a re i t  w ith  

th e p e o p le a n d th e ir e le c te d re p re se n ta t iv e s . T h a t, 

o f  c o u rse , is p re c ise ly w h a t F ra n k l in D . R o o se v e lt 

fe l t a b o u t th e C o u r t’ s n e g a tiv e a c tiv ism in  th e 

1 9 3 0 s . In  “ T h e A c tiv is t L e g a c y o f  th e N e w  D e a l 

C o u r t,”  5 9 W ash ing ton L aw R eview 7 5 1 (1 9 8 4 ) , 

R a o u l B e rg e r c o m p la in s th a t th e ju d ic ia l a c tiv ism 

o n b e h a lf o f  e c o n o m ic p o l ic y  p ra c t ic e d b y  th e O ld  

C o u r t w a s re p la c e d b y  a n e q u a l ly u n d e s ira b le a n d 

c o n s ti tu t io n a l ly in su p p o r ta b le a c tiv ism o n b e h a lf o f  

so c ia l p o l ic y , e sp e c ia l ly u n d e r th e W a rre n C o u r t. 

C h r is to p h e r W o lfe  f in d s a re g re tta b le c o n tra s t in  T h e  

R is e o f  M o d e r n  J u d ic ia l  R e v ie w : F r o m  C o n s t i t u ­

t io n a l  I n t e r p r e ta t io n  t o  J u d g e -M a d e L a w  (N e w  

Y o rk : B a s ic B o o k s , 1 9 8 6 ; re v . e d ., L a n h a m , M D :  

R o w m a n &  L it t le f ie ld , 1 9 9 4 ) . T h e Ju s tic e s w h o 

a ro u n d 1 8 9 0 so u g h t to p ro te c t p ro p e r ty r ig h ts d id  

n o t u n d e rs ta n d th a t th e y w e re fu n d a m e n ta l ly a lte r­

in g th e c h a ra c te r o f  ju d ic ia l re v ie w b y g iv in g i t  a
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le g is la t iv e c a s t, W o lfe  b e l ie v e s , w h e re a s th e Ju s t ic e s 

w h o a f te r 1 9 3 7 d id  n o t a b a n d o n a c tiv ism b u t sh if te d 

i t  to th e f ie ld  o f  c iv i l  r ig h ts a n d l ib e r t ie s h a d a 

c le a r u n d e rs ta n d in g o f  th e le g is la t iv e c h a rc te r o f  

th e ir d e c is io n m a k in g . R ig h tly  so , b e l ie v e s M ic h a e l 

J . P e rry , w h o d e fe n d s th e le g it im a c y o f  

n o n in te rp re t iv e re v ie w— e x tra -c o n s ti tu t io n a l ju d ic ia l 

p o l ic y m a k in g— in  th e f ie ld  o f  h u m a n r ig h ts , 

e sp e c ia l ly f re e sp e e c h a n d e q u a l i ty , in  LKJIHGFEDCBAT h e  C o n s t i­

t u t io n ,  t h e C o u r t s , a n d  H u m a n  R ig h t s : A n  

I n q u i r y  in t o  t h e L e g i t im a c y  o f  C o n s t i t u t io n a l  

P o l ic y m a k in g  b y  t h e  J u d ic ia r y  (N e w  H a v e n , C T : 

Y a le U n iv e rs ity P re ss , 1 9 8 2 ) . R o b e r t H . B o rk  

d e fe n d s a c o n tra ry d o c tr in e o f  in te rp re t iv e re v ie w—  

th e ju r isp ru d e n c e o f  th e o r ig in a l u n d e rs ta n d in g o f  

th e C o n s ti tu t io n— in  T h e  T e m p t in g  o f  A m e r ic a :  

T h e  P o l i t ic a l  S e d u c t io n o f  t h e  L a w  (N e w  Y o rk : F re e 

P re ss , 1 9 9 0 ) , w h ile Jo h n H a rt E ly  s ta k e s o u t a n in ­

te rm e d ia te p o s it io n in  D e m o c r a c y a n d  D is t r u s t :  A  

T h e o r y  o f  J u d ic ia l R e v ie w (C a m b r id g e , M A :  

H a rv a rd U n iv e rs ity P re ss , 1 9 8 0 ) . P e rry d o e s n o t 

d isc u ss h is th e o ry in  th e re a lm o f  e c o n o m ic r ig h ts , 

a lth o u g h p e r fo rc e i t  a p p l ie s th e re , to o . Ja m e s A .  

D o rn a n d H e n ry G . M a n n e w o u ld b e a c tiv is ts in  th a t

re a lm a s w e ll . In  p re se n tin g th e ir e d ite d v o lu m e 

E c o n o m ic L ib e r t ie s  a n d  t h e J u d ic ia r y  (F a ir fa x , 

V A :  G e o rg e M a so n U n iv e rs ity P re ss , 1 9 8 7 ) , th e y 

re je c t b o th l ib e ra l ju d ic ia l a c tiv ism o n b e h a lf o f  th e 

re g u la to ry s ta te a n d c o n se rv a tiv e ju d ic ia l se lf - re­

s tra in t, fa v o r in g in s te a d a l ib e r ta r ia n ju d ic ia l 

a c tiv ism o n b e h a lf o f  n o t o n ly c iv i l  a n d p o l i t ic a l 

r ig h ts b u t e c o n o m ic r ig h ts a s w e ll .

T h e c a l l fo r  l ib e r ta r ia n a c tiv ism o n b e h a lf o f  

e c o n o m ic r ig h ts b r in g s u s to a p la c e e e r i ly l ik e  

th e o n e w h e re w e s ta r te d in  th e la te n in e te e n th 

c e n tu ry . H is to ry w il l  n o t s im p ly re p e a t i tse lf , 

h o w e v e r , fo r  th e s la te c a n n o t b e w ip e d c le a n . T h e 

p e rp e tu a l c o n f l ic t o f  p o l i t ic s , p o l ic y , a n d in s t i tu­

t io n a l p re ro g a tiv e s w il l  p la y o u t in  n e w a n d d if ­

fe re n t w a y s . A le x a n d e r H a m ilto n , a v ig o ro u s p ro­

p o n e n t o f  b o th th e p o w e r o f  g o v e rn m e n t a n d th e 

se c u r i ty o f  p ro p e r ty , e x to l le d th e v ir tu e s o f  v ib ra­

t io n s o f  p o w e r in  o u r c o n s ti tu t io n a l sy s te m . O n e 

fe e ls th e m s t i l l .WVUTSRQPONMLKJIHGFEDCBA

*T h is essay has been prepared w ith the assistance 

o f  a  F acu lty E nhancem ent G ran t and a C om puter 

Softw are G ran t from W ash ing ton C o llege.
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