
Introduction
Leon Silverman

The Constitution provides that the Supreme 
Court is an equal partner in government, part of a 
triad made up of the executive, the legislature, and 
the judiciary. The Constitution does not say that 
the judicial power of the United States shall be 
lodged in the Court only in peacetime, yet we 
know that during war, the normal relations 
among the branches can often be subjected to 
great strain. This accounts for the old axiom 
that inter arma silent leges—during war the law 
is silent.

During the Civil War and World War I the 
courts mainly delayed ruling on critical issues 
until after the fighting had stopped. But as the 
articles in this issue so clearly show, this was 
definitely not the case during the Second World 
War. It is true, however, that some questions were 
deferred, questions dealing primarily with eco
nomic issues such as price controls and govern
ment regulation of industry.

Although the reasons for this refusal to put 
off the hard cases until war’s end are speculative, 
it has been theorized that the Court was deter
mined to make manifest the difference between 
the tyrannous regimes of the Axis powers and the 
democratic safeguards of our own legal system. 
The Court clearly also felt compelled to enlist in

the fight by giving constitutional sanction to the 
measures Congress and the President adopted to 
ensure military victory.

However, the Court’s decisions in the Japa
nese relocation cases do raise questions as to the 
desirability of deciding inflammatory issues dur
ing a war of national survival. These opinions are 
a stain on the Court’s record on human rights. But 
in general the Court’s war record is one to which 
its members could point with pride. Moreover, the 
nation could congratulate itself that its demo
cratic underpinnings had grown strong enough 
for its leaders to choose to abide by the rule of law, 
even at a time when war had made much of the 
world lawless.

Articles such as these may and should ques
tion some of the actions and decisions of the 
Court and its members, but in doing so they also 
show how well the Court upheld its constitutional 
obligations during a very difficult time. It is a 
lesson that we as citizens of a democracy should 
always remember.

Please note that with this issue the Journal 
becomes a semi-annual publication. The articles 
in this single-subject volume are adapted from a 
lecture series on World War II that the Society 
sponsored at the Supreme Court during 1995.
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O liv e r  W e n d e l l H o lm e s , J r . , o n c e c o m m e n te d 

a b o u t th e a l le g e d c a lm n e s s o f  l i f e  o n  th e S u p re m e 

C o u r t : “ W e a re v e ry q u ie t th e re , b u t i t  is  th e q u ie t 

o f  a s to rm c e n tre .” 1 H a d H o lm e s b e e n o n th e 

C o u r t d u r in g W o r ld  W a r I I ,  h e m ig h t w e l l h a v e 

re c o n s id e re d h is w e l l - k n o w n a p h o r is m . T h e re 

w a s in d e e d a g re a t s to rm b lo w in g n o t o n ly  o u t

s id e th e C o u r t b u t a ro u n d th e w o r ld  in  th e f o rm  

o f  th e m o s t d e s tru c t iv e w a r e v e r f o u g h t in  h u

m a n h is to ry . S u c h tu rm o i l c o u ld h a rd ly le a v e 

th e S u p re m e C o u r t u n s c a th e d , a n d th e C o u r t a f

f e c te d a n d w a s in  tu rn a f fe c te d b y th a t g re a t 

s to rm .

M o re o v e r , th e C o u r t c o u ld h a rd ly b e c o n s id

e re d a c a lm re fu g e a s p e rs o n a l f e u d s a n d je a lo u

s ie s p o is o n e d th e w e l l  o f  c o l le g ia l i ty . I f  th e s to rm 

th a t b le w  w ith in  th e s e w a l ls la c k e d v io le n c e a n d 

b lo o d s h e d , i t  n o n e th e le s s m a d e th e C o u r t a s o r t 

o f  b a tt le g ro u n d . T h u s th e t i t le  o f  th is a r t ic le , 

“ T h e C o u r t a t W a r , a n d th e W a r a t th e C o u r t .”

I

T h e d a y a f te r P e a r l H a rb o r F e l ix  F ra n k fu r te r 

to ld h is la w  c le rk , P h i l ip E lm a n , “ E v e ry th in g 

h a s c h a n g e d a n d I  a m  g o in g to  w a r .” 2 I t  w a s a 

s e n t im e n t th e o th e r J u s t ic e s s h a re d ; s o m e w a n te d 

to re s ig n f ro m  th e C o u r t in  o rd e r to p ro v id e 

g re a te r s e rv ic e to  th e i r c o u n try . R o b e r t H . J a c k

s o n la te r re c a l le d th a t w h i le th e re w e re “ o c c a

s io n a l c a s e s o f  im p o r ta n c e in v o lv in g th e w a r 

p o w e r ,”  s u c h c a s e s w e re “ p e a k s o f  in te re s t in  a 

ra th e r d re a ry s e a o f  b r ie fs a n d a rg u m e n ts , m a n y 

o f  w h ic h s e e m e d to  h a v e l i t t le  re la t io n s h ip to  th e 

re a l i t ie s o f  w h a t w a s g o in g o n a b o u t u s .” 3 I n  th e 

e n d , h o w e v e r , o n ly  J a m e s F . B y rn e s , J r . , s te p p e d 

d o w n to  a s s u m e a k e y ro le in  th e R o o s e v e l t a d

m in is tra t io n . B y rn e s f e l t  is o la te d f ro m  th e g re a t 

e v e n ts h a p p e n in g a ro u n d h im . T h e C o u r t’ s s lo w  

a n d d e l ib e ra t iv e p a c e f ru s tra te d h im , a n d h e d e

c la re d th a t “ I  d o n’ t  th in k  I  c a n s ta n d th e a b s tra c

t io n s o f  ju r is p ru d e n c e a t a t im e l ik e  th is .”  W h e n 

R o o s e v e l t in t im a te d th a t h e n e e d e d B y rn e s o f f  

th e B e n c h , th e S o u th C a ro l in ia n ju m p e d a t th e 

c h a n c e . W il l ia m  O . D o u g la s , F ra n k M u rp h y , 

a n d R o b e r t H . J a c k s o n a ls o y e a rn e d to  g o b a c k 

to  th e e x e c u t iv e b ra n c h , b u t R o o s e v e l t , a l th o u g h 

s o re ly te m p te d a t t im e s to  ta k e th e m , h a d g o n e 

th ro u g h to o  m u c h e f fo r t to  g e t th e m o n  th e C o u r t .4 

F u r th e rm o re , i f  a n y w a r t im e m e a s u re s a c tu a l ly 

c a m e b e fo re th e ju d ic ia ry , th e P re s id e n t w a n te d 

to  h a v e m e n in  s y m p a th y w ith  h is p ro g ra m s h e a r

in g  th o s e c a s e s .

T h is d id  n o t, o f  c o u rs e , m e a n th a t th e C o u r t 

a n d th e J u s t ic e s p la y e d n o ro le in  w a r t im e a f

f a i r s . S o m e t im e s th e C o u r t re c e iv e d a s p e c i f ic 

w a r - re la te d re q u e s t f ro m  th e a d m in is t ra t io n , s u c h 

a s o n e to  c h a n g e th e ru le s o f  a d m ira l ty to  a l lo w
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a d m ira l ty c o u r ts to im p o u n d d o c u m e n ts th a t 

m ig h t b e o f  a id to  th e e n e m y a n d to  c o n d u c t h e a r

in g s in  s e c re t .5 T h e C o u r t a ls o h a d to d e c id e 

c r i t ic a l is s u e s th a t a f fe c te d b o th th e c o n d u c t o f  

th e w a r a s w e l l a s d o m e s t ic m a tte rs . T h e o ld  

L a t in p h ra s e— PONMLKJIHGFEDCBAin te r a rm a s i le n t le g e s— d u r in g 

w a r la w  is s i le n t , d o e s n o t re a l ly a p p ly to th is 

w a r . W h ile th e C o u r t h a s b e e n c r i t ic iz e d f o r  i ts 

d e c is io n s in  th e J a p a n e s e -A m e r ic a n re lo c a t io n 

c a s e s , in  m a n y a re a s th e C o u r t c o n t in u e d d e v e l

o p m e n ts in  th e p ro te c t io n o f  c iv i l  r ig h ts a n d c iv i l  

l ib e r t ie s b e g u n e a r l ie r , a n d in  th e a c c o m p a n y in g 

a r t ic le s th a t re c o rd is e x a m in e d .

T h e C o u r t is , o f  c o u rs e , b o th a n in s t i tu t io n 

a s w e l l a s a c o l le c t io n o f  in d iv id u a ls , a n d th e 

m e n w h o s a t o n th is B e n c h a t th a t t im e w a n te d 

to d o a l l th e y c o u ld to a s s is t th e i r n a t io n in  a

t im e o f  t ra v a i l . E v e n b e fo re P e a r l H a rb o r , D o u

g la s , M u rp h y , J a c k s o n , a n d F ra n k fu r te r h e lp e d 

o u t in  m a n y w a y s , f ro m  d ra f t in g s p e e c h e s a n d 

le g is la t io n to s u g g e s t in g n a m e s f o r k e y ro le s . 

W h e n th e P re s id e n t h a d to  re p la c e th e is o la t io n

is t H a r ry W o o d r in g a s S e c re ta ry o f  W a r in  1 9 4 0 , 

i t  h a d b e e n F ra n k fu r te r w h o a r ra n g e d m a tte rs to  

b r in g H e n ry L . S tim s o n b a c k to th e W a r D e

p a r tm e n t. F ra n k fu r te r a ls o h e lp e d d ra f t th e 

L e n d -L e a s e A c t, m a d e k e y re c o m m e n d a t io n s o n 

in d u s tr ia l p o l ic y , a n d w o u ld la te r a d v is e th e a d

m in is tra t io n o n i ts p la n s to  t r y  th e c a p tu re d N a z i 

s a b o te u rs .6

F ra n k M u rp h y e s p e c ia l ly w a n te d to  le a v e th e 

B e n c h , a n d in  th e y e a r a f te r h e to o k h is s e a t m a d e 

i t  q u i te c le a r to R o o s e v e l t th a t h e w o u ld g la d ly 

re s ig n to ta k e u p a m o re a c t iv e w a r t im e ro le .

H a v in g s e rv e d a s g o v e rn o r o f  M ic h ig a n , g o v e rn o r -g e n e ra l o f  th e P h i l ip p in e s , a n d A tto rn e y G e n e ra l , J u s t ic e F ra n k 

M u rp h y w a s f ru s tra te d b y  th e re m o te n e s s o f  th e B e n c h a n d e a g e r to  g e t in v o lv e d in  a c t iv e s e rv ic e a f te r P e a r l H a rb o r 

ro u s e d h is s e n s e o f  p a tr io t is m . A rm y  C h ie f o f  S ta f f G e o rg e C . M a rs h a l l s u g g e s te d th a t th e J u s t ic e b e c o m m is s io n e d a 

l ie u te n a n t c o lo n e l in  th e in fa n try a n d p la c e d o n d u ty in  a n in a c t iv e s ta tu s d u r in g C o u r t re c e s s . C o n tra ry to  th e l ig h t

h e a r te d to n e o f  th is c a r to o n , C h ie f J u s t ic e S to n e , w h o re a d a b o u t M u rp h y ta k in g o n th is e x tra a s s ig n m e n t in  th e n e w s p a

p e r , w a s f u r io u s a b o u t th e c o m m is s io n .
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Frankfurter wanted Murphy off the Court, and 
evidently with Roosevelt's blessing offered 
Murphy other positions, including the ambassa
dorship to Mexico. Murphy would not bite, and 
said he would resign only for the War Depart
ment; but Henry L. Stimson had that position, 
and the President was not about to get rid of the 
highly respected Republican. Roosevelt did of
fer Murphy his old post as governor-general of 
the Philippines, with the hint that he would even
tually be Stimson's successor, but the Justice 
showed no interest.7 When the President wanted 
to extend aid to the Soviet Union and feared that 

American Catholics would react negatively, 
the administration asked the Catholic Murphy 
if he would present the case for aid at the annual 
convention of the Knights of Columbus. Murphy 
did so, and, according to his biographer, made 
a most effective presentation of the admin
istration's case.8 

Following Pearl Harbor, Murphy grew even 
more restless, and tried unsuccessfully to secure 
a commission in the army. But legislation pro
hibited him from going on active status unless 
he resigned from the Court. Army Chief of Staff 
George C. Marshall, probably to get Murphy off 
his back, suggested that the Justice be commis
sioned a lieutenant colonel in the infantry and 
placed on duty in an inactive status during Court 
recess. Moreover, Marshall advised Murphy he 
could begin his training by attending officers' 
school at Fort Benning, Georgia. Two days af
ter Court recessed on June 8, 1942, Frank 
Murphy accepted a commission as lieutenant 
colonel. 

Popular approval greeted Murphy's histri
onic gesture, but Chief Justice Harlan Fiske 
Stone was furious. When Congressman 
Emmanuel Celler of New York wrote to Stone 
questioning whether Murphy could be both a 
Justice and a member of the armed forces, the 
Chief Justice had to admit that Murphy had not 
discussed the matter with him, and in fact his 
first knowledge of what Murphy had done came 
to him in the newspapers.9 

Stone could not very well stop his "wild 
horses," as he called them, from yearning for a 
more active role; after all, with a nation at war 
and patriotism running so high, he could hardly 
tell them they were wrong. But he firmly be
lieved that the Justices had a job to do on the 
Bench, and that the doctrine of separation of 

powers ought to be as rigidly enforced in war
time as in peace. He fumed quietly when Owen 
J. Roberts accepted a presidential commission
to head the investigation into what had gone
wrong at Pearl Harbor, 10 but when Roosevelt
asked Stone himself to head an investigation of
the rubber situation, the Chief Justice firmly de
clined. "Personal and patriotic considerations
alike afford powerful incentives for my wish to
comply with your request," Stone wrote to the
President, but "I cannot rightly yield to my de
sire to render for you a service which as a pri
vate citizen I should not only feel bound to do
but one which I should undertake with great zeal
and enthusiasm."11 When Congress proposed a
War Ballot Commission to be chaired by the
Chief Justice, Stone objected that it was an im
proper role for a Justice to administer the law,
an executive function; in deference to his wishes,
Congress altered the statute to lodge the respon
sibility elsewhere. 12 

The wisdom of Stone's decision would be
come clearer a few years later when Robert H. 
Jackson accepted Harry S Truman's invitation 
to be chief American prosecutor at the 
Nuremberg war crimes trial. A generation after 
that many people also believed Earl Warren and 
the Court would have been better off if the Chief 
Justice had not headed the commission investi
gating John F. Kennedy's assassination. 

II 

Following the constitutional revolution of 
1937, it should hardly be surprising that the 
Court would defer to the political branches re
garding wartime economic policies, and that 
matter is covered in the article by my colleague 
Jim Ely. Civil liberties, however, raised differ
ent problems. Mary L. Dudziak discusses those 
cases more fully in her article, but I would like 
to look at one issue in particular, because I think 
it shows how the war affected the Justices' emo
tions about some matters. 

The members of the wartime Court all re
membered quite vividly the excesses of the Wil
son Administration during World War I and 
some, such as Frank Murphy and Robert H. Jack
son had, in their terms as Attorneys General, 
taken steps to make sure that such practices 
would not be repeated should the United States 
enter this conflict. 13 Nonetheless, the Justices
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s t i l l  re c o g n iz e d th e n e e d f o r  th e g o v e rn m e n t to  

p ro te c t i ts e l f .

U n d e r th is ra t io n a le , th e J u s t ic e D e p a r tm e n t 

s o u g h t to re v o k e th e c i t iz e n s h ip o f  n a tu ra l iz e d 

c i t iz e n s o f  G e rm a n a n d I ta l ia n o r ig in w h o e i

th e r d is p la y e d d is lo y a l b e h a v io r o r w h o h a d s e

c u re d th e i r c i t iz e n s h ip i l le g a l ly  o r u n d e r f a ls e 

p re te n s e s . W ith in  a y e a r a f te r A m e r ic a n e n try 

in to  th e w a r , th e g o v e rn m e n t h a d in i t ia te d o v e r 

2 ,0 0 0 in v e s t ig a t io n s a n d h a d s e c u re d th e d e n a tu

ra l iz a t io n o f  f o r ty - tw o  p e o p le . T h e c a s e te s t in g 

th is c a m p a ig n , h o w e v e r , d id  n o t in v o lv e a N a z i 

o r a F a s c is t s y m p a th iz e r , b u t a C o m m u n is t , W il 

l ia m  S c h n e id e rm a n .

B o rn in  R u s s ia in  1 9 0 5 , S c h n e id e rm a n h a d 

c o m e w ith  h is p a re n ts to th e U n ite d S ta te s in  

1 9 0 8 ; h e a p p l ie d f o r  c i t iz e n s h ip in  1 9 2 7 , a n d b y  

th e n h a d a lre a d y jo in e d s e v e ra l C o m m u n is t 

g ro u p s . I n  1 9 3 2 , h e ra n f o r  g o v e rn o r o f  M in n e

s o ta a s th e C o m m u n is t P a r ty c a n d id a te . I n  1 9 3 9 , 

th e g o v e rn m e n t m o v e d to  s tr ip S c h n e id e rm a n o f  

h is c i t iz e n s h ip , o n th e g ro u n d s th a t h is C o m m u

n is t a c t iv i t ie s in  th e f iv e  y e a rs p r io r to  th e n a tu

ra l iz a t io n p ro c e s s s h o w e d th a t h e h a d n o t b e e n 

t ru ly  “ a t ta c h e d”  to  th e p r in c ip le s o f  th e U n ite d 

S ta te s C o n s t i tu t io n . S c h n e id e rm a n , in  tu rn , a r

g u e d th a t h e d id n o t b e l ie v e in  u s in g f o rc e o r 

v io le n c e a n d th a t , in  f a c t , h e h a d b e e n a g o o d 

c i t iz e n ; h e h a d n e v e r b e e n a r re s te d a n d h a d u s e d 

h is r ig h ts a s a c i t iz e n to a d v o c a te c h a n g e a n d 

g re a te r s o c ia l ju s t ic e .

S c h n e id e rm a n’ s c a s e c a m e b e fo re th e C o u r t 

in  e a r ly 1 9 4 2 , b y  w h ic h t im e th e U n ite d S ta te s 

h a d e n te re d th e w a r a n d h a d p u b l ic ly a c k n o w l

e d g e d th e S o v ie t U n io n a s a n a l ly . W e n d e l l L .  

W il lk ie ,  th e R e p u b l ic a n c a n d id a te f o r  P re s id e n t 

in 1 9 4 0 , re p re s e n te d S c h n e id e rm a n a n d e lo

q u e n t ly p le a d e d w ith  th e C o u r t n o t to  e s ta b l is h a 

le g a l ru le th a t a p e rs o n c o u ld b e p u n is h e d f o r  

a l le g e d a d h e re n c e to a b s tra c t p r in c ip le s . T h e 

g o v e rn m e n t, re c o g n iz in g h o w  e m b a r ra s s in g a 

v ic to ry m ig h t b e , p r iv a te ly s u g g e s te d to C h ie f 

J u s t ic e S to n e th a t th e C o u r t d e la y i ts d e c is io n . 

A lth o u g h S to n e u n d e rs to o d th e J u s t ic e 

D e p a r tm e n t’ s q u a n d a ry , h e b e l ie v e d m o re im 

p o r ta n t is s u e s w e re a t s ta k e , n a m e ly th a t th e p o

l i t ic a l  b ra n c h e s s h o u ld n o t in te r fe re in  th e b u s i

n e s s o f  th e C o u r t . M o re o v e r , S to n e p e rs o n a l ly 

b e l ie v e d th a t p e o p le l ik e  S c h n e id e rm a n , w h o  d id  

n o t s u p p o r t A m e r ic a n in s t i tu t io n s , o u g h t n o t to  

a v a i l th e m s e lv e s o f  A m e r ic a n c i t iz e n s h ip . A t  

th e c o n fe re n c e o n D e c e m b e r 5 , 1 9 4 2 , S to n e le d

o f f  d is c u s s io n o f  th e c a s e w ith  a f o rc e fu l s ta te

m e n t th a t th e g o v e rn m e n t o u g h t to h a v e th e 

p o w e r to  r id  th e n a t io n o f  a g i ta to rs w h o n o t o n ly  

d id  n o t b e l ie v e in  th e C o n s t i tu t io n , b u t w o rk e d 

a c t iv e ly to  o v e r th ro w th e g o v e rn m e n t.1 4

G iv e n h is id o l iz a t io n o f H o lm e s a n d 

B ra n d e is , F ra n k fu r te r m ig h t h a v e b e e n e x p e c te d 

to  s p e a k in  d e fe n s e o f  S c h n e id e rm a n , a s H o lm e s 

h a d d o n e s o e lo q u e n t ly in  d e fe n s e o f  R o s ik a 

S c h w im m e r , a n o th e r im m ig ra n t w h o h e ld u n

p o p u la r v ie w s . A  Q u a k e r , S c h w im m e r h a d b e e n 

d e n ie d c i t iz e n s h ip b e c a u s e s h e h a d re fu s e d to  

b e a r a rm s . “ I f  th e re is a n y p r in c ip le o f  th e C o n

s t i tu t io n th a t m o re im p e ra t iv e ly c a l ls f o r  a tta c h

m e n t th a n a n y o th e r ,”  H o lm e s h a d w r i t te n in  a 

d is s e n t jo in e d b y  B ra n d e is , “ i t  is th e p r in c ip le o f  

f re e th o u g h t— n o t f re e th o u g h t f o r th o s e w h o 

a g re e w ith  u s b u t f re e d o m f o r  th e th o u g h t w e 

h a te .” 1 5

B u t F ra n k fu r te r s u p p o r te d S to n e’ s v ie w , a n d 

h e e x p la in e d h is p o s i t io n in  c o n fe re n c e a t le n g th 

a n d w ith  g re a t e m o t io n . T h is c a s e , h e b e g a n , 

“ a ro u s e s in  m e f e e l in g s th a t c o u ld n o t b e e n te r

ta in e d b y a n y o n e e ls e a ro u n d th is ta b le . I t  is 

w e l l - k n o w n th a t a c o n v e r t is m o re z e a lo u s th a n 

o n e b o m to  th e f a i th . N o n e o f  y o u h a s h a d th e 

e x p e r ie n c e th a t I  h a v e h a d w ith  re fe re n c e to  

A m e r ic a n c i t iz e n s h ip .”  H e h a d b e e n in  c o l le g e 

w h e n h is f a th e r re c e iv e d h is n a tu ra l iz a t io n p a

p e rs , “ a n d I  c a n a s s u re y o u th a t f o r  m o n th s p re

c e d in g , i t  w a s a m a tte r o f  m o m e n t in  o u r f a m i ly  

l i f e . ” F o r F ra n k fu r te r , “ A m e r ic a n c i t iz e n s h ip 

im p l ie s e n te r in g u p o n a f e l lo w s h ip w h ic h b in d s 

p e o p le to g e th e r b y  d e v o t io n to c e r ta in f e e l in g s 

a n d id e a s a n d id e a ls s u m m a r iz e d a s a re q u ire

m e n t th a t th e y b e a tta c h e d to th e p r in c ip le s o f  

th e C o n s t i tu t io n .”  W h ile  m e re m e m b e rs h ip in  th e 

C o m m u n is t P a r ty d id  n o t c o n s t i tu te g ro u n d s f o r  

e i th e r d e n y in g o r re v o k in g c i t iz e n s h ip , F ra n k

f u r te r b e l ie v e d th a t S c h n e id e rm a n’ s a c t io n s w e n t 

f a r  b e y o n d p a y in g d u e s . S c h n e id e rm a n h a d c o m 

m it te d h im s e l f to  th e “ h o ly  c a u s e ,”  a n d “ n o m a n 

c a n s e rv e tw o  m a s te rs w h e n tw o  m a s te rs re p re

s e n t n o t o n ly  d i f fe re n t , b u t in  th is c a s e , m u tu a l ly 

e x c lu s iv e id e a s .” 1 6 F ra n k fu r te r v o te d to a f f i rm  

th e c o n v ic t io n , b u t o n ly  h e , R o b e r ts , a n d S to n e 

d id  s o . D o u g la s e v id e n t ly b e l ie v e d a t f i r s t th a t 

S c h n e id e rm a n’ s p e t i t io n o u g h t to  b e d is m is s e d , 

o n  th e g ro u n d s th a t th e re w a s s u f f ic ie n t e v id e n c e 

h e h a d s w o rn a l le g ia n c e f a ls e ly a t th e t im e o f  

n a tu ra l iz a t io n . D u r in g th e c o n fe re n c e , h o w e v e r , 

h e c h a n g e d h is m in d .1 7



JOURNAL 1996, vol. I 5aZYXWVUTSRQPONMLKJIHGFEDCBA

A f te r  s e v e ra l d e la y s , th e C o u r t f in a l ly  h a n d e d 

d o w n i ts d e c is io n in  th e s p r in g o f  1 9 4 3 . F ra n k 

M u rp h y ’ s o p in io n f o r th e m a jo r i ty c o n c e d e d 

th a t n a tu ra l iz a t io n c o n s t i tu te d a p r iv i le g e 

g ra n te d b y C o n g re s s , b u t o n c e th a t p r iv i le g e 

h a d b e e n g ra n te d , a p e rs o n b e c a m e a c i t iz e n 

a n d e n jo y e d a l l th e r ig h ts g u a ra n te e d b y th e 

C o n s t i tu t io n , in c lu d in g f re e d o m o f  th o u g h t a n d 

e x p re s s io n . M e m b e rs h ip in  th e C o m m u n is t 

P a r ty h a d n o t b e e n i l le g a l a t th e t im e 

S c h n e id e rm a n h a d ta k e n o u t h is p a p e rs , a n d th e 

g o v e rn m e n t h a d n o t p ro v e n c u r re n t m e m b e r

s h ip “ a b s o lu te ly in c o m p a t ib le”  w ith  lo y a l ty  to  

th e C o n s t i tu t io n .1 8

F ra n k fu r te r g a v e M u rp h y a h a rd t im e d u r

in g  c irc u la t io n o f  th e m a jo r i ty o p in io n . O n e d a y  

h e s u g g e s te d th a t M u rp h y m ig h t w a n t to  a d d to  

h is o p in io n th e s ta te m e n t th a t “ U n c le J o e S ta l in 

w a s a t le a s t a s p ir i tu a l c o -a u th o r w ith  J e f fe rs o n 

o f  th e V irg in ia  S ta tu te f o r  R e l ig io u s F re e d o m .” 1 9 

A  f e w  d a y s la te r F ra n k fu r te r s e n t a n o te , s ig n e d 

“ F .F . K n a e b e l ,”  o f fe r in g M u rp h y th e f o l lo w in g  

a s a h e a d n o te f o r  th e d e c is io n :PONMLKJIHGFEDCBA

The  Am erican  C onstitu tion  ain ’t got 
no princip les. The C om m unist Party  
don ’t stand  for nuth in ’ . The  Sooprem e  
C ourt don ’t m ean nuth in ’ , and  ter H ell 
w ith  the  U .S .A  so  long as a  guy  is at

tached to the princip les of the  
U .S .S .R .20

M u rp h y w ro te b a c k in  th e s a m e v e in , “ M y  d e a r 

F .F .: M a n y th a n k s f o r  y o u r o r ig in a l a n d re v is e d 

h e a d n o te s in  th e PONMLKJIHGFEDCBAS c h n e id e rm a n c a s e . N o t o n ly  

d o th e y re v e a l lo n g a n d a rd u o u s p re p a ra t io n , b u t 

b e s t o f  a l l , th e y a re d o n e w ith  c o m m e n d a b le 

E n g l is h u n d e rs ta te m e n t a n d c h a ra c te r is t ic N e w  

E n g la n d re s e rv e .” 2 1

S to n e , jo in e d b y F ra n k fu r te r a n d R o b e r ts , 

e n te re d a v ig o ro u s d is s e n t th a t s e e m e d s tra n g e 

c o m in g f ro m  th e m a n w h o h a d s to o d a lo n e in  

th e f i r s t f la g s a lu te c a s e . “ M y  b re th re n o f  th e 

m a jo r i ty ,”  h e s a id , “ d o n o t d e n y th a t th e re a re 

p r in c ip le s o f  th e C o n s t i tu t io n . . . c iv i l  r ig h ts 

a n d . . . l i f e , l ib e r ty a n d p ro p e r ty , th e p r in c ip le 

o f  re p re s e n ta t iv e g o v e rn m e n t, a n d th e p r in c ip le 

th a t c o n s t i tu t io n a l la w s a re n o t to  b e b ro k e n d o w n 

b y  p la n n e d d is o b e d ie n c e . I  a s s u m e a ls o th a t a l l  

th e p r in c ip le s o f  th e C o n s t i tu t io n a re h o s t i le to  

d ic ta to rs h ip a n d m in o r i ty  ru le .” 2 2

B u t i f  c i t iz e n s h ip c o u ld b e c a n c e l le d b e c a u s e

o f  s tro n g— o r w e a k— b e l ie fs h e ld b y a n in d i 

v id u a l , th e n n o n a tu ra l iz e d c i t iz e n c o u ld b e s e

c u re in  h is o r h e r r ig h ts . A s a n a tu ra l iz e d c i t i 

z e n h im s e l f , F ra n k fu r te r b e l ie v e d h e o w e d f u l l  

a n d c o m p le te lo y a l ty to th e U n ite d S ta te s , a n d 

s o d id  e v e ry o th e r n a tu ra l iz e d c i t iz e n— a n d w ith  

n o le s s p a s s io n . A  C o m m u n is t c o u ld n o t s h a re 

th a t lo v e o f  c o u n try th a t t ru e p a tr io ts h a d , a n d 

th e re fo re c o u ld b e s tr ip p e d o f  h is c i t iz e n s h ip . T h e 

n o t io n o f  f u l l  f re e d o m o f  b e l ie f , i t  w o u ld s e e m , 

d id  n o t a p p ly in  th is c a s e .

C o n s e rv a t iv e c r i t ic s a tta c k e d th e d e c is io n o n 

th e s a m e g ro u n d . N .S . T im a s h e f f c h a rg e d th a t 

th e C o u r t h a d ru le d o n e c o u ld b e a lo y a l C o m 

m u n is t a n d a lo y a l A m e r ic a n s im u l ta n e o u s ly , a n d 

h e b e l ie v e d th a t w a s n o t p o s s ib le .2 3 A s i f  in  re

s p o n s e to s u c h c o m m e n ts , D o u g la s s c r ib b le d a 

m e m o ra n d u m in  M a y  1 9 4 4 in  w h ic h h e s a id th a t 

S c h n e id e rm a n

w as not m erely a decision of an iso 
la ted case. It w as a  form ulation by  a  
m ajority of the C ourt as a ru le of law  
govern ing denatura lization proceed
ings. That ru le  of law  is  equally  appli
cable w hether the citizen against 
w hom  the proceeding is brought is a  
com m unist or nazi or a  fo llow er  of any  
other politica l fa ith .24

I n  a le t te r to  th e C h ie f J u s t ic e o f fe r in g s u g

g e s t io n s f o r  th e d is s e n t , F ra n k fu r te r s a id th a t i t  

w a s “ p la in a s a p ik e s ta f f’  th a t p o l i t ic a l c o n s id

e ra t io n s— th e n e e d n o t to a n ta g o n iz e R u s s ia—  

h a d b e e n th e “ d r iv in g  f o rc e b e h in d th e re s u l t in  

th is c a s e .” 2 5 H a d th e re c o rd c o m e u p w ith  re fe r

e n c e to  a B u n d is t ra th e r th a n a C o m m u n is t , th e 

o p p o s i te re s u l t w o u ld  h a v e b e e n re a c h e d . I n  f a c t , 

s u c h a s i tu a t io n c a m e u p a y e a r la te r , w h e n th e 

C o u r t u n a n im o u s ly re v e rs e d th e d e n a tu ra l iz a t io n 

o rd e r o f  a G e rm a n -A m e r ic a n c i t iz e n th e J u s t ic e 

D e p a r tm e n t h a d a c c u s e d o f  e n d o rs in g N a z i ra

c ia l d o c tr in e s . F ra n k fu r te r v o te d to  re v e rs e b e

c a u s e h e b e l ie v e d th e g o v e rn m e n t h a d f a i le d to  

c a r ry th e n e c e s s a ry b u rd e n o f  p ro o f .

I n  h is d ra f t o p in io n , h o w e v e r , F ra n k fu r te r d id  

n o t m e n t io n th e e a r l ie r d e c is io n in  S c h n e id e rm a n . 

A t  S to n e’ s s u g g e s t io n , F ra n k fu r te r a d d e d a s e n

te n c e d is t in g u is h in g B a u m g a r tn e r f ro m  

S c h n e id e rm a n , b u t th e o r ig in a l o m is s io n le d 

M u rp h y , jo in e d b y  B la c k , D o u g la s , a n d R u t le d g e , 

to f i le  a c o n c u r re n c e th a t r in g in g ly e n d o rs e d
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f re e d o m o f  e x p re s s io n f o r  a l l  c i t iz e n s , n a t iv e b o rn 

a s w e l l a s n a tu ra l iz e d , th a t in c lu d e d th e r ig h t to  

c r i t ic iz e th e i r c o u n try .2 6 N o t u n t i l 1 9 4 6 d id  th e 

C o u r t u p h o ld th e d e n a tu ra l iz a t io n o rd e r . I n  th a t 

c a s e , PONMLKJIHGFEDCBAK n a u e r v . U n ite d S ta te s (1 9 4 6 ) ,2 7 th e 

g o v e rn m e n t p re s e n te d c o n c lu s iv e e v id e n c e 

th a t a t th e t im e K n a u e r h a d s o u g h t A m e r ic a n 

c i t iz e n s h ip , h e h a d b e e n s e e k in g to p ro m o te 

N a z is m in  th e U n ite d S ta te s .

Ill

W h e n W il l ia m  O . D o u g la s h e a rd th e n e w s 

th a t P re s id e n t R o o s e v e l t h a d n a m e d H a r la n F is k e 

S to n e to  re p la c e C h a r le s E v a n s H u g h e s a s C h ie f 

J u s t ic e , h e w ro te to  h is c lo s e f r ie n d a n d a l ly  o n 

th e C o u r t , H u g o L . B la c k , a n d c o n f id e d h is 

d o u b ts a b o u t th e a p p o in tm e n t, p re d ic t in g th a t “ i t  

w il l  n o t b e a p a r t ic u la r ly h a p p y o r c o n g e n ia l a t

m o s p h e re in  w h ic h to w o rk .” 2 8 S to n e’ s p e rs o n

a l i ty , h e b e l ie v e d , w a s i l l - s u i te d to c o n tro l l in g 

th e s tro n g p e rs o n a l i t ie s o f  th e B re th re n . S to n e 

h im s e l f re c o g n iz e d th is , a n d a s h e to ld  h is p re

d e c e s s o r , h e w o u ld h a v e to  b e a r “ s o m e b u rd e n s 

w h ic h J o h n M a rs h a l l d id  n o t k n o w .” 2 9 R o o s e v e l t 

n a m e d n in e m e n to th e B e n c h , m o re th a n a n y 

o th e r P re s id e n t e x c e p t G e o rg e W a s h in g to n , a n d 

a l l  o f  th e m p o s s e s s e d s h a rp in te l le c ts a n d s tro n g 

w il ls . T h a t th e y a g re e d o n th e g o v e rn m e n t’ s e x

te n s iv e c o m m e rc e p o w e rs a c tu a l ly m a tte re d v e ry 

l i t t le ;  th a t b a tt le h a d b e e n w o n b e fo re S to n e b e

c a m e C h ie f J u s t ic e . T h e C o u r t’ s a g e n d a h a d a l

re a d y b e g u n a m a s s iv e s h i f t a w a y f ro m  q u e s t io n s 

o f  p ro p e r ty r ig h ts to is s u e s o f  in d iv id u a l l ib e r

t ie s , a n d th e R o o s e v e l t a p p o in te e s w e re f a r f ro m  

u n i te d in  th e i r v ie w s o n th e s e m a tte rs . S to n e 

p re s id e d o v e r o n e o f  th e m o s t f ra c t io u s c o u r ts in  

A m e r ic a n h is to ry , a n d h is “ w ild  h o rs e s”  p ro v e d 

b e y o n d h is c a p a c i ty f o r  c o n tro l .

D u r in g th e w a r y e a rs i t  o f te n s e e m e d th a t th e 

C o u r t i ts e l f w a s a t w a r , a s b o th p e rs o n a l i ty a n d 

ju r is p ru d e n t ia l b a tt le s d is tu rb e d th e n o rm a l p la

c id i ty  o f  th e “ s to rm c e n tre .”

C h a r le s E v a n s H u g h e s h a d k e p t a t ig h t re in 

o n th e B re th re n , a n d ra n th e w e e k ly c o n fe re n c e s 

s tr ic t ly a n d e f f ic ie n t ly , m u c h to D o u g la s’ s d e

l ig h t .3 0 O n e o f  D o u g la s’ s c o l le a g u e s , h o w e v e r , 

d id  n o t a p p re c ia te th e C h ie f J u s t ic e’ s e f f ic ie n c y . 

S to n e , a c c o rd in g to D o u g la s “ f i r s t , la s t a n d a l

w a y s a p ro fe s s o r ,”  w a n te d to  “ s e a rc h o u t e v e ry 

p o in t a n d u n ra v e l e v e ry s k e in .”  S o S to n e s ta r te d 

h a v in g ru m p c o n fe re n c e s w h e re h e , F ra n k fu r te r ,

R o b e r ts , D o u g la s , a n d o c c a s io n a l ly M u rp h y 

w o u ld s p e n d h o u rs d e b a t in g th e f in e p o in ts o f  

c a s e s b e fo re th e C o u r t .3 1

W h e n h e b e c a m e C h ie f J u s t ic e , S to n e im m e

d ia te ly a b a n d o n e d th e t ig h t c o n tro l H u g h e s h a d 

e x e rc is e d o v e r th e c o n fe re n c e ; e v e n h a d h e 

w a n te d to  c o n t in u e , i t  is u n l ik e ly  th a t h e h a d th e 

te m p e ra m e n t to  d o s o . S to n e l ik e d  d is c u s s io n , 

b u t u n fo r tu n a te ly th is g a v e w a y to e n d le s s d e

b a te s . O f te n th e B re th re n h a d to  m e e t a t le a s t 

o n c e d u r in g th e w e e k f o r  s e v e ra l h o u rs to  f in 

is h u p b u s in e s s le f t o v e r f ro m  le n g th y S a tu r

d a y c o n fe re n c e s .

P e rh a p s S to n e’ s s ty le m ig h t h a v e y ie ld e d b e t

te r re s u l ts h a d h e n o t h a d F e l ix  F ra n k fu r te r a s a 

c o l le a g u e . M u c h o f  th e b la m e f o r  th e in te rp e r

s o n a l b ic k e r in g o n th e S to n e C o u r t m u s t b e a t

t r ib u te d to  F ra n k fu r te r . T h e C h ie f J u s t ic e’ s w il l 

in g n e s s to e n te r ta in d is c u s s io n le d th e f o rm e r 

H a rv a rd p ro fe s s o r in to s e e m in g ly e n d le s s le c

tu re s , a n d h e p o is o n e d th e w e l l o f  c o l le g ia l i ty 

w ith  h is f ru s tra t io n a t b e in g u n a b le to  e x e rc is e 

th e le a d e rs h ip o v e r th e C o u r t th a t h e th o u g h t b e

lo n g e d to h im . E v e n h a d F ra n k fu r te r n o t b e e n 

o n th e B e n c h a t th e t im e , S to n e w o u ld s t i l l  h a v e 

h a d to d e a l w ith  o th e r s tro n g -w i l le d m e n l ik e  

B la c k , D o u g la s , a n d J a c k s o n , n o n e o f  w h o m  c o n

s id e re d S to n e a n e f fe c t iv e a d m in is t ra to r . E v e n 

th e g e n ia l S ta n le y F . R e e d h a d to  a d m it th a t S to n e 

“ m a y n o t h a v e b e e n a s g o o d a n a d m in is t ra to r a s 

C h ie f J u s t ic e H u g h e s .” 3 2 J a c k s o n a ls o n o te d 

th a t “ th e re w a s a s tro n g f e e l in g a b o u t S to n e 

a m o n g s o m e o f  th e N e w  D e a le rs ,”  w h ic h m a y 

h a v e c o n tr ib u te d to  th e te n s io n s .3 3

F ra n k fu r te r b e l ie v e d th a t h e k n e w  m o re a b o u t 

th e C o u r t’ s in n e r w o rk in g s th a n a n y o n e w h o h a d 

n e v e r s a t o n th e C o u r t , a n d h e to o k  h is s e a t m o re 

w ith  th e c o n f id e n c e o f  a n in s id e r th a n a s a ju n 

io r  ju s t ic e . H e e s t im a te d th a t h is c a re e r a s a n 

a c a d e m ic g a v e h im  g re a te r u n d e rs ta n d in g o f  th e 

C o u r t a n d i ts p ro c e s s e s th a n e v e n s o m e o f  i ts  

m e m b e rs c o u ld h a v e :PONMLKJIHGFEDCBA

N ot even  as  pow erfu l and  agile  a  m ind  
as that of C harles Evans H ughes  
could, w ith the pressures w hich pro
duced adjudication and opin ion w rit

ing, gain that thorough and disin ter
ested grasp of the problem [o f jud i
cia l review ] w hich  tw enty-five  years  of 

academ ic preoccupation w ith the  
problem s should have le ft in one.34
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J u s t a s h e h a d ta u g h t a g e n e ra t io n o f  H a rv a rd 

la w  s tu d e n ts to  s e e th e p ro p e r ro le o f  th e C o u r t 

a n d th e l im i ts o f  i ts ju r is d ic t io n , s o F ra n k fu r te r 

n o w p ro p o s e d to in s tru c t h is B re th re n . T h e 

te a c h e r -s tu d e n t re la t io n s h ip , h o w e v e r , c o u ld n o t 

w o rk  w ith  m e n w h o s a w th e m s e lv e s a s h is e q u a ls 

a n d w h o w e re n o t b e h o ld e n to  h im  f o r  th e i r p o

s i t io n s o n th e n a t io n’ s h ig h e s t c o u r t . F ra n k fu r te r 

to o k th e re fu s a l o f  th e B re th re n to  f o l lo w  h is le a d 

a s a p e rs o n a l a f f ro n t , a n d u n fo r tu n a te ly a l lo w e d 

f u l l  p la y to  h is c o n s id e ra b le ta le n t f o r  in v e c t iv e .

F ra n k fu r te r lo v e d to a rg u e , a n d s to o d e v e r 

re a d y to  d is p u te a lm o s t a n y th in g f o r  th e s a k e o f  

in te l le c tu a l s p o r t . A t  o ra l a rg u m e n t, h e t re a te d 

la w y e rs b e fo re th e b a r a s s tu d e n ts , h e c k l in g th e m 

a s h e h a d d o n e in  c la s s . F ra n k fu r te r a ls o c a r r ie d 

th e p ro fe s s o r ia l a ir in to th e C o n fe re n c e , w h e re 

h e te n d e d to  t re a t h is c o l le a g u e s in  a n a b ra s iv e 

m a n n e r , c o n s ta n t ly q u o t in g H o lm e s a n d B ra n d e is 

a t th e m to  b u i ld  u p  h is p o s i t io n . “ W e w o u ld [ h a v e 

b e e n ] in c l in e d to  a g re e w ith  F e l ix  m o re o f te n in  

c o n fe re n c e ,”  J u s t ic e W il l ia m  J . B re n n a n , J r . , la te r

s a id , “ i f  h e q u o te d H o lm e s le s s f re q u e n t ly to  

u s .” 3 5 F ra n k fu r te r’ s k e e n p o l i t ic a l in s ig h ts w e re 

o f te n lo s t o n h is f e l lo w  J u s t ic e s , w h o re fu s e d to  

b e t re a te d a s in fe r io rs . S e e k in g to  g a in S ta n le y 

R e e d’ s v o te in  o n e c a s e , F ra n k fu r te r to o k a c o n

d e s c e n d in g a p p ro a c h a n d to ld R e e d : “ I t  is th e 

lo t o f  p ro fe s s o rs to  b e o f te n n o t u n d e rs to o d b y  

p u p i ls . . . . S o le t m e t r y  a g a in .”  I n  a n o th e r c a s e 

h e to ld R e e d th a t h e h a d ta u g h t s tu d e n ts a t 

H a rv a rd th a t in  o rd e r to c o n s tru e a s ta tu te c o r

re c t ly , th e y s h o u ld re a d i t  n o t o n c e b u t th r ic e , 

a n d a d v is e d R e e d to  d o th e s a m e .3 6 I f  F e l ix  w e re 

re a l ly in te re s te d in  a c a s e , P o tte r S te w a r t re c a l le d , 

h e “ w o u ld s p e a k f o r  f i f ty  m in u te s , n o m o re o r  

le s s , b e c a u s e th a t w a s th e le n g th o f  th e le c tu re a t 

th e H a rv a rd L a w  S c h o o l .” 3 7

F ra n k fu r te r’ s ra g e a t th e f a i lu re o f  th e B re th

re n to  f o l lo w  h is le a d o f te n tu rn e d s p le n e t ic . A l 

th o u g h h e c o n s id e re d F ra n k M u rp h y a m a n o f  

p r in c ip le , h e d id n o t s e e h im  a s q u a l i f ie d to  s i t 

o n th e h ig h c o u r t , a n d c o n s ta n t ly a tta c k e d 

M u rp h y ’ s d e s ire to  d o  ju s t ic e a n d to  w r i te c o m 

A lth o u g h F e l ix  F ra n k fu r te r a p p e a re d to  b e o n  c o rd ia l te rm s w ith  H u g o L .  B la c k a t th is d in n e r ( c i r c a 1 9 4 5 ) , in  re a l i ty h e 

w a s i r r i ta te d b y  h is c o l le a g u e’ s ju r is p ru d e n c e . H e o n c e to ld  J u d g e L e a rn e d H a n d th a t th e A la b a m a J u s t ic e w a s “ v io le n t , 

v e h e m e n t, in d i f fe re n t to  th e u s e h e w a s m a k in g o f  c a s e s , u t te r ly d is re g a rd fu l o f  w h a t th e y s to o d f o r , a n d q u i te re c k le s s .”  

W i l l ia m  O . D o u g la s a n d F ra n k M u rp h y w e re a ls o s u b je c t to  F ra n k fu r te r’ s s c o rn , m a k in g f o r  a n u n h a rm o n io u s C o u r t .
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p a s s io n in to  th e la w . H e c o m p a re d th is re s u l ts - 

o r ie n te d p h i lo s o p h y to w h a t h a d h a p p e n e d in  

G e rm a n y , a n d c h a rg e d M u rp h y w ith  b e in g “ to o 

s u b s e rv ie n t”  to h is “ id e a o f  d o in g ‘ th e r ig h t 

th in g .’ ”  F ra n k fu r te r s o m e t im e s a d d re s s e d 

M u rp h y a s “ D e a r G o d ,”  a n d in  a n o te re g a rd in g 

o n e c a s e s a id e v e n a g o d o u g h t to  re a d th e re c o rd 

b e fo re d e c id in g . I n  a n o th e r n o te h e p a s s e d to  

M u rp h y d u r in g th e 1 9 4 4 T e rm , h e l is te d a s 

a m o n g M u rp h y ’ s “ c l ie n ts”  R e d s , w h o re s , c ro o k s , 

I n d ia n s a n d a l l o th e r c o lo re d p e o p le , lo n g

s h o re m e n , m o r tg a g o rs a n d o th e r d e b to rs , p a c i

f is ts , t ra i to rs , J a p s , w o m e n , c h i ld re n a n d m o s t 

m e n . “ M u s t I  b e c o m e a N e g ro ra p is t b e fo re y o u 

g iv e m e d u e p ro c e s s ?” 3 8 H e c a l le d B la c k “ v io 

le n t , v e h e m e n t, in d i f fe re n t to th e u s e h e w a s 

m a k in g o f  c a s e s , u tte r ly d is re g a rd fu l o f  w h a t th e y 

s to o d f o r , a n d q u i te re c k le s s .”  “ H u g o ,”  h e to ld  

J u d g e L e a rn e d H a n d , “ is a s e l f - r ig h te o u s , s e l f - 

d e lu d e d p a r t f a n a t ic , p a r t d e m a g o g u e , w h o re

a l ly  d is b e l ie v e s in  la w , th in k s i t  e s s e n t ia l ly 

m a n ip u la t iv e o f  la n g u a g e .” 3 9 B o th B la c k a n d 

D o u g la s , in  h is v ie w , w e re n o t m e n o f  p r in c ip le .

T h e a n ta g o n is m to w a rd D o u g la s s te m m e d in  

p a r t f ro m  th e f a c t th a t p r io r to 1 9 3 9 F ra n k fu r te r 

h a d s e e n D o u g la s , th e n a p ro fe s s o r a t Y a le L a w  

S c h o o l , a s a  ju n io r  c o l le a g u e a n d d is c ip le , a f e e l

in g  th a t in  t ru th w a s o f te n ju s t i f ie d b y  D o u g la s 

h im s e l f .4 0 B e g in n in g in  th e e a r ly 1 9 4 0 s , h o w 

e v e r , D o u g la s b e g a n c a rv in g o u t h is o w n d o c tr i

n a l v ie w s , w h ic h w e re f a r d i f fe re n t th a n th o s e 

e s p o u s e d b y  h is o n e - t im e m e n to r .

B u t e v e n b e fo re d o c tr in a l d i f fe re n c e s s e p a

ra te d th e m , D o u g la s’ s s h o r t te m p e r re a c te d a n

g r i ly  to  F ra n k fu r te r’ s p a tro n iz in g e f fo r ts to  s h o w 

h im  w h a t ro a d to  f o l lo w . D o u g la s , P o tte r S te w a r t 

n o te d , c o u ld b e “ a b s o lu te ly d e v a s ta t in g”  a f te r 

o n e o f  F ra n k fu r te r’ s le c tu re s in  c o n fe re n c e . O n 

o n e o c c a s io n D o u g la s a n n o u n c e d th a t “ w h e n I  

c a m e in to  th is c o n fe re n c e . . . I  a g re e d w ith  th e 

c o n c lu s io n F e l ix h a s ju s t a n n o u n c e d . B u t h e’ s 

ju s t ta lk e d m e o u t o f  i t . ”  W h e n p a r t ic u la r ly b o re d 

b y  F ra n k fu r te r’ s d is q u is i t io n s , D o u g la s re s o r te d 

to  J a m e s C . M c R e y n o ld s’ in fu r ia t in g h a b i t o f  

le a v in g th e c o n fe re n c e ta b le , s tre tc h in g o u t o n 

th e c o u c h a n d ig n o r in g th e c o n v e rs a t io n .4 1 D o u

g la s to o k e v e ry o p p o r tu n i ty to p u n c tu re 

F ra n k fu r te r’ s p re te n s io n s . H e c la im e d th a t w h e n

e v e r s o m e in c o m p e te n t a tto rn e y w a s m a k in g a 

m e s s o f  o ra l a rg u m e n t, h e w o u ld s e n d a n o te o v e r 

s a y in g h e u n d e rs to o d “ th is c h a p le d y o u r c la s s 

a t H a rv a rd L a w  S c h o o l ,”  a n d “ F e l ix w o u ld b e

ig n i te d , ju s t l ik e  a m a tc h .” 4 2 O n c e w h e n D o u

g la s s u s p e c te d F ra n k fu r te r o f  u s in g a c le rk to  

d ra f t a n o p in io n— a p ra c t ic e D o u g la s n e v e r f o l 

lo w e d s in c e h e w ro te s o q u ic k ly— h e s a id , “ F e l ix , 

th is o p in io n d o e s n’ t h a v e y o u r f o o tp r in ts ,”  a n d 

F ra n k fu r te r tu rn e d l iv id . 4 3

I f  D o u g la s p ro v id e d th e te m p e ra m e n ta l s p a rk 

th a t ig n i te d F ra n k fu r te r , B la c k ’ s c o n s t i tu t io n a l 

v ie w s a b s o lu te ly in fu r ia te d h im . I t  to o k B la c k 

th e b e tte r p a r t o f  a d e c a d e to  re a c h th e p o s i t io n 

th a t h e w o u ld a r t ic u la te in  h is f a m o u s d is s e n t in  PONMLKJIHGFEDCBA
A d a m so n v . C a li fo rn ia in  1 9 4 6 .4 4 B y  th e t im e 

B la c k to o k h is s e a t o n th e B e n c h a m a jo r i ty o f  

th e C o u r t h a d a g re e d th a t th e D u e P ro c e s s C la u s e 

o f  th e F o u r te e n th A m e n d m e n t “ in c o rp o ra te d”  a t 

le a s t s o m e o f  th e g u a ra n te e s in  th e B i l l  o f  R ig h ts 

a n d a p p l ie d th e m to  th e s ta te s . I n  P a lk o v . C o n

n e c tic u t,4 5 J u s t ic e B e n ja m in N . C a rd o z o h a d a r

t ic u la te d a p h i lo s o p h y o f  l im i te d o r “ s e le c t iv e”  

in c o rp o ra t io n , in  w h ic h o n ly  th e m o s t im p o r ta n t 

r ig h ts w o u ld  b e e n fo rc e d a g a in s t th e s ta te s . B la c k 

o r ig in a l ly  a c c e p te d th e P a lk o d o c tr in e , b u t g ra d u

a l ly  c a m e to  b e l ie v e th a t a l l o f  th e r ig h ts e n u

m e ra te d in  th e f i r s t  e ig h t a m e n d m e n ts s h o u ld b e 

in c o rp o ra te d ; m o re o v e r , h e b e l ie v e d th a t th e F irs t 

A m e n d m e n t, p ro te c t in g f re e d o m o f  e x p re s s io n , 

h e ld a “ p re fe r re d”  p o s i t io n .

B la c k  o b je c te d to  th e C a rd o z o p o s i t io n , w h ic h 

F ra n k fu r te r c h a m p io n e d , b e c a u s e i t  s m a c k e d o f  

n a tu ra l la w  a n d re l ie d to o m u c h o n th e J u s t ic e s’  

s e n s e o f  f a i rn e s s a n d d e c e n c y . I n  c r im in a l c a s e s 

F ra n k fu r te r w o u ld a s k w h e th e r th e p o l ic e c o n

d u c t “ s h o c k e d th e c o n s c ie n c e .”  B la c k w a n te d to  

k n o w  “ w h o s e c o n s c ie n c e ?”  a n d c h a rg e d th a t 

F ra n k fu r te r’ s a p p ro a c h le f t to o m u c h d is c re t io n 

in  th e h a n d s o f  th e c o u r ts to  e x p a n d o r c o n tra c t 

r ig h ts b e lo n g in g to  th e p e o p le . F ra n k fu r te r , o n 

th e o th e r h a n d , o b je c te d to  B la c k ’ s p o s i t io n a s 

h is to r ic a l ly a s w e l l a s lo g ic a l ly  f la w e d . M u c h o f  

th e la n g u a g e in  th e B i l l  o f  R ig h ts c o u ld n o t b e 

in te rp re te d in  a s tr ic t ly  o b je c t iv e m a n n e r . W h a t, 

f o r e x a m p le , c o n s t i tu te d a n “ u n re a s o n a b le”  

s e a rc h ? J u d g e s h a d to in te rp re t th e s e w o rd s , 

a n d s u c h in te rp re ta t io n w a s a p ro p e r ju d ic ia l 

f u n c t io n .4 6

B la c k a n d D o u g la s a ls o b e g a n d e v e lo p in g a 

n e w ju r is p ru d e n c e th a t p u t F irs t A m e n d m e n t 

r ig h ts in  a “ p re fe r re d”  p o s i t io n , a n d a rg u e d f o r  

a n “ a b s o lu t is t”  in te rp re ta t io n o f  th e p ro h ib i t io n 

a g a in s t th e a b r id g m e n t o f  s p e e c h . T h e F irs t 

A m e n d m e n t, in  th e i r v ie w , b a r re d a l l f o rm s o f  

g o v e rn m e n ta l re s tr ic t io n o n s p e e c h ; a n y o th e r
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in te rp re ta t io n , th e y c la im e d , “ c a n b e u s e d to  ju s

t i f y  th e p u n is h m e n t o f  a d v o c a c y .” F ra n k fu r te r 

b e l ie v e d th a t in d iv id u a l l ib e r ty a n d s o c ia l o rd e r 

h a d to b e b a la n c e d in  F irs t A m e n d m e n t c a s e s , 

a n d th e y a rd s t ic k w o u ld b e th e H o lm e s ru le o f  

“ c le a r a n d p re s e n t d a n g e r .”  B la c k , o n th e o th e r 

h a n d , s a w th a t d o c tr in e a s “ th e m o s t d a n g e ro u s 

o f  th e te s ts d e v e lo p e d b y th e J u s t ic e s o f  th e 

C o u r t .” 4 7

F o r F ra n k fu r te r , th e e v a lu a t io n a n d b a la n c

in g im p l ic i t in  th e c le a r a n d p re s e n t d a n g e r 

te s t f i t  p e r fe c t ly w ith  h is c o n c e p t io n o f  th e ju 

d ic ia l f u n c t io n . B y  r ig o ro u s ly a p p ly in g th e 

to o ls o f  lo g ic a l a n a ly s is , ju d g e s w o u ld b e a b le 

to  d e te rm in e w h e n s u c h a d a n g e r e x is te d a n d 

th u s ju s t i f ie d s ta te in te rv e n t io n , a n d w h e n i t  

d id  n o t. I n  th is v ie w , e x p l ic a t in g F irs t A m e n d

m e n t is s u e s d i f fe re d n o t a t a l l f ro m  a n y o th e r 

c o n s t i tu t io n a l q u e s t io n . I n  a le t te r to S ta n le y 

F . R e e d , F ra n k fu r te r a s k e d :PONMLKJIHGFEDCBA

W hen one ta lks about “preferred,” or
“preferred position,” one m eans pref
erence of one th ing over another. 
Please te ll m e w hat kind of sense it 
m akes that one provision of the C on 
stitu tion is to be “preferred” over an 
other. . . . The corre lative of “prefer
ence ” is “subord ination,” and I know  
of no  calcu lus  to  determ ine  w hen  one  
provision of the C onstitu tion m ust 
yie ld  to  another, nor do I know  of any  
reason  for doing so.48

T h e s e d e b a te s , b e tw e e n s e le c t iv e a n d to ta l in 

c o rp o ra t io n a n d b e tw e e n a p re fe r re d a n d n o n

p re fe r re d re a d in g o f  th e F irs t A m e n d m e n t, w o u ld 

s p l i t th e B e n c h th ro u g h o u t th e 1 9 4 0 s a n d 1 9 5 0 s . 

I t  w a s a n im p o r ta n t d e b a te , a n d w o r th y o f  b e in g 

d is c u s s e d in  th e n a t io n’ s h ig h e s t c o u r t . U n 

f o r tu n a te ly , th e p e rs o n a l i t ie s o f  th e d is c u s s a n ts

T h e C o u r t in  1 9 4 3 w a s s o b i t te r ly  d iv id e d in to  w a r r in g f a c t io n s th a t C h ie f J u s t ic e S to n e la m e n te d : “ I  h a v e h a d m u c h 

d i f f ic u l ty  h e rd in g m y  c o l le c t io n o f  f le a s .”  F ro m  le f t to  r ig h t : ( s i t t in g ) S ta n le y F . R e e d , O w e n J . R o b e r ts , H a r la n F is k e 

S to n e , H u g o L .  B la c k , F e l ix  F ra n k fu r te r ; ( s ta n d in g ) R o b e r t H . J a c k s o n , W il l ia m  O . D o u g la s , F ra n k M u rp h y , W ile y  B . 

R u t le d g e .
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c o m p l ic a te d th e m a tte r g re a t ly . W e c a n s e e 

th e d is a s tro u s e f fe c ts w ro u g h t b y  F ra n k fu r te r’ s 

p e rs o n a l iz in g is s u e s in  th e d is in te g ra t io n o f  th e 

C o u r t , d u r in g th e w a r y e a rs . F ra n k fu r te r , o f  

c o u rs e , d o e s n o t b e a r th e f u l l  b la m e , a n d e v e n 

h a d h e b e e n a s a in t , th e s tro n g p e rs o n a l i t ie s , th e 

p h i lo s o p h ic f a c t io n a l iz a t io n o f  th e C o u r t a n d th e 

f a i lu re o f  C h ie f J u s t ic e S to n e to  e x e rc is e le a d e r

s h ip w o u ld h a v e le d to  d e e p d iv is io n s .

IV

B y  th e b e g in n in g o f  th e O c to b e r 1 9 4 2 T e rm , 

th e p h i lo s o p h ic a l d i f fe re n c e s w ith in  th e C o u r t 

w id e n e d a n d S to n e’ s d is in c l in a t io n to  k e e p a t ig h t 

re in o n th e S a tu rd a y C o n fe re n c e m e a n t th a t th e 

d is c u s s io n s o f te n d e g e n e ra te d in to le n g th y a n d 

in c o n c lu s iv e d e b a te s . F ra n k fu r te r , w h o s e f i f ty -  

m in u te le c tu re s c o n tr ib u te d g re a t ly to  th e p ro b

le m , b e g a n c o m p la in in g a b o u t th e “ e a s y -g o in g , 

a lm o s t h e e d le s s w a y in  w h ic h v ie w s o n C o n s t i

tu t io n a l is s u e s to u c h in g th e w h o le f u tu re d ire c

t io n  o f  th is c o u n try w e re f lo a te d”  a t th e C o n fe r

e n c e s , a n d h e c irc u la te d m e m o ra n d a u rg in g th e 

B re th re n to  l im i t  th e m e e t in g s to  n o m o re th a n 

f o u r h o u rs .4 9 A  f e w  m o n th s la te r F ra n k fu r te r 

n o te d in  h is d ia ry : “ W e w e re . . . in  C o n fe re n c e 

f o r  a lm o s t e ig h t h o u rs , a p e r fe c t ly in d e fe n s ib le 

w a y o f  d e l ib e ra t in g o n th e k in d  o f  s t i f f  is s u e s 

w ith  w h ic h w e w e re c o n c e rn e d .5 0 S im i la r ly , 

D o u g la s c o m p la in e d th a t “ w e h a v e [ c o n fe re n c e s ] 

a l l th e t im e th e s e d a y s a n d th e y s e e m e te rn a l ly 

lo n g— a n d o f te n d u l l .” 5 1 F ra n k fu r te r la te r 

c la im e d th a t S to n e’ s p e rs o n a l d e fe c ts g re a t ly e x

a c e rb a te d th e te d iu m . “ H e w a s f u n d a m e n ta l ly a 

p e tty c h a ra c te r , s e l f -a g g ra n d iz in g a n d u n g e n e r

o u s . . . . H a rd ly a n y b o d y w a s a n y g o o d , h a rd ly 

a n y la w y e r w a s a n y g o o d , h a rd ly a n y a rg u m e n t 

w a s a d e q u a te , h a rd ly a n y b o d y e v e r s a w th e re a l 

p o in t o f  a c a s e , e tc ., e tc .” 5 2

T h e d iv is iv e n e s s in  th e C o n fe re n c e c o u ld b e 

s e e n in  th e r is in g ra te o f  n o n u n a n im o u s o p in

io n s . I n  th e 1 9 4 1 T e rm  n o n u n a n im o u s o p in io n s 

h a d c o n s t i tu te d th i r ty -s ix  p e rc e n t o f  th e to ta l , th e 

h ig h e s t in  C o u r t h is to ry to th a t t im e , b u t th e 

n u m b e r ju m p e d to  f o r ty - fo u r p e rc e n t in  th e 1 9 4 2 

T e rm .5 3 “ I  h a v e h a d m u c h d i f f ic u l ty  h e rd in g m y  

c o l le c t io n o f  f le a s ,”  th e C h ie f J u s t ic e c o n f id e d to  

a f r ie n d , a n d c o m p la in e d th a t h e h im s e l f h a d h a d 

to  w r i te a n e x c e s s iv e n u m b e r o f  o p in io n s s in c e 

th e B re th re n w e re “ s o b u s y d is a g re e in g w ith  e a c h 

o th e r .” 5 4

B y  n o w  e v e n o u ts id e rs c o u ld s e e th e s p l i t in  

th e C o u r t . T h e PONMLKJIHGFEDCBAW a ll S tre e t J o u rn a l re m a rk e d 

th a t th e J u s t ic e s te n d e d “ to  f a l l  in to c la m o ro u s 

a rg u m e n t e v e n o n th e ra re o c c a s io n s w h e n th e y 

a g re e d o n th e e n d re s u l t .” 5 5 W ith in  th e C o u r t , 

F ra n k fu r te r’ s te m p e r g re w s h o r te r a n d h is in 

v e c t iv e m o re v i t r io l ic . H e b e g a n to ta lk  a b o u t 

“ e n e m ie s”  o n  th e B e n c h , e s p e c ia l ly D o u g la s , a n d 

o n c e y e l le d a t th e c le rk , “ D o n ’ t  y o u g e t th e id e a 

th a t th is is a w a r w e a re f ig h t in g .” 5 6 H e re fe r re d 

d e r is iv e ly to  B la c k , D o u g la s , a n d M u rp h y a s 

“ th e A x is .”

V

T h e d iv is io n s in  th e C o u r t w id e n e d p e rc e p t i

b ly  in  th e O c to b e r 1 9 4 3 T e rm , w h e n f o r  th e f i r s t  

t im e in  h is to ry a m a jo r i ty o f  th e C o u r t’ s d e c i

s io n s— f i f ty -e ig h t  p e rc e n t— c a m e d o w n w ith  d i 

v id e d o p in io n s .5 7 “ T h e J u s t ic e s ,”  a s S id n e y F in e 

n o te d , “ n o t o n ly  c o n t in u e d to  d is a g re e b u t to  b e 

d is a g re e a b le o n o c c a s io n in  d o in g s o .” 5 8 C o u r t 

w a tc h e rs h a d b e e n a w a re o f  th e g ro w in g d iv i 

s iv e n e s s ; n o w  e v e n th o s e w h o d id  n o t f o l lo w  th e 

C o u r t c lo s e ly c o u ld h a rd ly f a i l  to  s e e th a t in te r

n a l s tr i fe b u rd e n e d th e n a t io n’ s h ig h e s t t r ib u 

n a l . O n M o n d a y , J a n u a ry 3 , 1 9 4 4 , th e C o u r t 

h a n d e d d o w n d e c is io n s in  f o u r te e n c a s e s , b u t th e 

J u s t ic e s a g re e d u n a n im o u s ly o n ly  in  th re e . T h e 

o th e r e le v e n e l ic i te d tw e n ty -e ig h t f u l l  m a jo r i ty 

o r d is s e n t in g o p in io n s , a n d f o u r s h o r te r n o ta

t io n s o f  p a r t ia l d is a g re e m e n t o r c o n c u r re n c e . I n  

o n e c a s e in  p a r t ic u la r , D o u g la s w ro te th e m a jo r

i ty  o p in io n , R o b e r ts a n d R e e d c o n c u r re d , J a c k - 

s o n a n d F ra n k fu r te r d is s e n te d in  s e p a ra te o p in

io n s , a n d B la c k , jo in e d b y M u rp h y , e n te re d a 

c o n c u r re n c e th a t w a s in  e f fe c t a “ d is s e n t f ro m  

th e d is s e n t ,”  in  w h ic h h e la m b a s te d J a c k s o n a n d 

F ra n k fu r te r .5 9

A s th e J u s t ic e s p re s e n te d th e i r o p in io n s , 

B la c k a n d M u rp h y a d m o n is h e d F ra n k fu r te r th a t 

“ f o r ju d g e s to  re s t th e i r in te rp re ta t io n o f  s ta tu te s 

o n n o th in g b u t th e i r o w n c o n c e p t io n s o f  ‘ m o r

a ls’ a n d ‘ e th ic s’ is , to s a y th e le a s t , d a n g e ro u s 

b u s in e s s .” 6 0 I n  a n o th e r c a s e th e y c o m m e n te d o n 

“ w h a t is p a te n t ly a w h o l ly  g ra tu i to u s a s s e r t io n 

a s to  c o n s t i tu t io n a l la w  in  th e d is s e n t o f  M r.  J u s

t ic e F ra n k fu r te r .” 6 1 T h e n J u s t ic e J a c k s o n 

w e ig h e d in  w ith  a c la im  th a t th e m in o r i ty  ju d g e s 

w o u ld a p p a re n t ly e n fo rc e th e F u l l F a i th a n d 

C re d i t C la u s e “ o n ly i f  th e o u tc o m e p le a s e s”  

th e m .6 2 M u rp h y c h a rg e d th e m a jo r i ty w ith  “ re
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w r i t in g ”  a c r im in a l s ta tu te ,6 3 J a c k s o n la b e le d a s 

“ re c k le s s”  a d e c is io n to  b r in g in s u ra n c e w ith in  

th e re a c h o f  th e S h e rm a n A n t i t ru s t A c t,6 4 w h i le  

R o b e r ts f u m e d a b o u t th e C o u r t’ s te n d e n c y to  

o v e r r id e p re c e d e n t a n d a s s u m e “ th a t k n o w le d g e 

a n d w is d o m re s id e in  u s w h ic h w a s d e n ie d to  

o u r p re d e c e s s o rs .” 6 5

T h is c h a o t ic d e c is io n d a y b ro u g h t f o r th a 

c h o ru s o f  p ro te s t . C h a r le s C . B u r l in g h a m , a p i l 

la r o f  th e N e w  Y o rk  b a r , la s h e d o u t a t th e “ u n

h a p p y s ta te o f  th e C o u r t”  in  a le t te r to  th e PONMLKJIHGFEDCBAN e w 

Y o rk H e ra ld -T r ib u n e . W h ile o n e c o u ld n o t e x

p e c t to ta l a g re e m e n t o n a l l is s u e s , “ th e re s e e m s 

to  b e a g ro w in g te n d e n c y to  d is a g re e , a n d i f  th is 

is n o t c h e c k e d th e e f fe c t o n th e p u b l ic w il l  b e 

u n fo r tu n a te , m a k in g f o r  d o u b t a n d u n c e r ta in ty 

a n d a la c k o f  re s p e c t a n d a lo s s o f  c o n f id e n c e in  

th e C o u r t .”  T h e m u lt i tu d e o f  o p in io n s le f t th e 

la w  u n c e r ta in , a n d in  p a r t ic u la r h e c o n d e m n e d 

th e “ tu rn a b o u t”  o f  D o u g la s a n d o th e rs in  th e f la g  

s a lu te c a s e s . “ O n e w o u ld th in k  th a t in  c a s e s in 

v o lv in g  th e B i l l  o f  R ig h ts a ju d g e w o u ld k n o w  

h is o w n m in d in  1 9 4 0 a s w e l l a s in  1 9 4 3 .”  

B u r l in g h a m a ls o c h a s t is e d th e J u s t ic e s f o r a ir

in g  th e i r p e rs o n a l d i f fe re n c e s , w h ic h “ s h o u ld b e 

c o n f in e d w ith in  th e c o u n c i l c h a m b e r a n d n o t 

p ro c la im e d f ro m  th e [B J e n c h .”  O n  th e s a m e p a g e 

th e n e w s p a p e r e d i to r ia l ly re m in d e d th e C o u r t o f  

i ts o b l ig a t io n “ to  p ro v id e a c o h e re n t d o c tr in e ,”  

a n d in  th e in te re s ts o f  th e p e o p le w h o  m u s t k n o w  

th e la w  to  a b id e b y  i t ,  p ra y e d th e J u s t ic e s w o u ld 

s to p th e i r f ig h t in g a n d re s u m e th e i r w o rk in  a 

c le a r m a n n e r .6 6 O n e m ig h t a s w e l l h a v e t r ie d to  

w h is t le u p th e w in d . T h o m a s R e e d P o w e l l , th e n 

a  f r ie n d  o f  W il l ia m  O . D o u g la s a s w e l l a s F ra n k

f u r te r , g e n t ly c h id e d h im  th a t “ i t  is a v e ry 

n e rv e - ra c k in g e n te rp r is e to ru n a c la s s [ o n  

c o n s t i tu t io n a l la w ] M o n d a y a f te rn o o n . . . 

w ith o u t k n o w in g w h e th e r w h a t I  w a s s a y in g is  

s t i l l  s o .” 6 7

W h e th e r o r n o t o n e a g re e d w ith  th e ru l in g s 

in  th e s e c a s e s , th e m u lt ip l ic i ty  o f  o p in io n s d id  

in t ro d u c e a n e le m e n t o f  in s ta b i l i ty .6 8 “ T h o s e 

b o z o s ,”  c o m p la in e d th e e m in e n t c irc u i t c o u r t 

ju d g e L e a rn e d H a n d , re fe r r in g to  th e h ig h c o u r t , 

“ d o n’ t  s e e m to  c o m p re h e n d th e v e ry b a s ic c h a r

a c te r is t ic o f  th e jo b , w h ic h is to  k e e p s o m e k in d  

o f  c o h e re n c e a n d s im p l ic i ty in  th e b o d y o f  

ru le s w h ic h m u s t b e a p p l ie d b y  a v a s t ly c o m 

p l ic a te d s o c ie ty .” 6 9 H a n d , w h o s h a re d m u c h 

o f  F ra n k fu r te r’ s f ru s tra t io n a n d a n g e r a t th e 

“ A x is ,”  p ro te s te d :7 0PONMLKJIHGFEDCBA

they are sow ing the w ind, those re

form ing  colleagues  of yours. As  soon  
as  they  convince  the  people  that they  
can  do w hat they  w ant, the  people  w ill 
dem and  of them  that they  do  w hat the  
people w ant. I w onder w hether in  
tim es  of bad reaction— [and] they  are  
com ing— H illb illy H ugo, G ood  O ld  Bill 
and  Jesus lover of m y Soul [M urphy] 
w ill like that.

T h e 1 9 4 4 T e rm  s a w m o re o f  th e s a m e , w ith  

th re e o u t o f  e v e ry f iv e  d e c is io n s e l ic i t in g m u l

t ip le o p in io n s . F ra n k fu r te r c o m p la in e d to  

R u t le d g e n e a r th e e n d o f  th e T e rm  a b o u t “ a n in 

c re a s in g te n d e n c y o n th e p a r t o f  m e m b e rs o f  th is 

C o u r t to  b e h a v e l ik e  l i t t le  s c h o o lb o y s a n d th ro w  

s p i tb a l ls a t o n e a n o th e r .” 7 1 I t  is u n c le a r w h e th e r 

h e in c lu d e d h im s e l f in  th a t d e s c r ip t io n . W h e n 

th e S o u th e rn C o n fe re n c e f o r H u m a n W e lfa re 

a w a rd e d H u g o L . B la c k i ts J e f fe rs o n A w a rd in  

A p r i l  1 9 4 5 , D o u g la s , M u rp h y , R u t le d g e , a n d 

R e e d a tte n d e d th e c e re m o n y ; F ra n k fu r te r , R o b

e r ts , J a c k s o n , a n d th e C h ie f J u s t ic e d id  n o t— a 

c le a r e x a m p le o f  th e d e m a rc a t io n w ith in  th e 

C o u r t .

VI

T h e m o s t s h a m e fu l d is p u te c a m e w h e n O w e n 

J . R o b e r ts , w e a ry o f  th e c o n t in u o u s in f ig h t in g  

o n th e B e n c h , re s ig n e d a t th e e n d o f  th e 1 9 4 4 

T e rm . A lth o u g h h e a n d F ra n k fu r te r d is a g re e d 

o n c e r ta in is s u e s o f  la w , th e y h a d f o u n d th e m

s e lv e s u n i te d in  th e i r d is l ik e o f  D o u g la s a n d 

B la c k a n d w h a t th e y v ie w e d a s th e d is a s tro u s 

te n d e n c y o f  th e “ A x is ”  to  o v e r th ro w th e la w .7 2 

I n  h is la s t f u l l  T e rm , R o b e r ts d is s e n te d f i f ty -  

th re e t im e s , o r in  a lm o s t o n e - th i rd o f  th e 

n o n u n a n im o u s c a s e s .

F o l lo w in g C o u r t c u s to m , C h ie f J u s t ic e S to n e 

d ra f te d a f a re w e l l le t te r th a t , in  l ig h t o f  th e 

C o u r t’ s ra n c o ro u s d iv is io n , s o u n d e d a re la t iv e ly 

n e u tra l to n e . S to n e s e n t th e le t te r to  th e s e n io r 

J u s t ic e , n o w  B la c k , a s k in g h im  to s ig n i t  a n d 

p a s s i t  o n to  th e n e x t m o s t s e n io r m e m b e r o f  th e 

C o u r t . B u t B la c k o b je c te d to  tw o  p h ra s e s , o n e 

o f  w h ic h e x p re s s e d th e re g re t th a t th e re m a in

in g  B re th re n s u p p o s e d ly f e l t a t R o b e r ts’ d e p a r

tu re , a n d th e o th e r o f  w h ic h re a d : “ Y o u h a v e 

m a d e f id e l i ty  to  p r in c ip le y o u r g u id e to  d e c is io n .”  

B la c k w a n te d to  d e le te b o th p h ra s e s . S to n e re

lu c ta n t ly a g re e d to  th e d e le t io n s , b u t F ra n k fu r te r
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d id  n o t a n d p ro te s te d . I n  th e e n d , o n ly  D o u g la s 

a g re e d f u l ly  w ith  B la c k ’ s d ra f t .7 3 M u rp h y , R e e d , 

a n d R u t le d g e w e re w il l in g  to  s ig n e i th e r v e rs io n 

in  o rd e r to  s e c u re a g re e m e n t, w h i le  F ra n k fu r te r 

a n d J a c k s o n to o k a n u n c o m p ro m is in g s ta n d a n d 

in s is te d o n re ta in in g th e s e n te n c e o n “ f id e l i ty  to  

p r in c ip le .” 7 4 A s u s u a l , F ra n k fu r te r h a d to  q u o te 

a u th o r i ty : “ I  PONMLKJIHGFEDCBAk n o w th a t th a t w a s J u s t ic e B ra n d e is’  

v ie w  o f  R o b e r ts , w h o s e c h a ra c te r h e h e ld in  th e 

h ig h e s t e s te e m .” 7 5 N e ith e r s id e w o u ld  b u d g e , a n d 

a s A lp h e u s M a s o n n o te d , “ E m ily  P o s t w o u ld  h a v e 

d is p o s e d o f  th e J u s t ic e s’  p ro b le m in  a p a ra g ra p h , 

. . . b u t e t iq u e t te w a s n o t th e re a l is s u e .”  T h is 

“ L i l l ip u t ia n  c a m p a ig n , f o u g h t in  d e a d e a rn e s t ,”  

m ir ro re d th e p e tt in e s s a n d p e rs o n a l a n im o s i t ie s 

th a t m a rre d th e C o u r t u n d e r S to n e’ s s te w a rd

s h ip .7 6 T h e C o u r t , o n th e b a s is o f  i ts w r i t te n d e

c is io n s , h a d s u rv iv e d th e g re a t s to rm o u ts id e 

f a i r ly  w e l l ; i t  w o u ld ta k e s e v e ra l y e a rs b e fo re i t  

w o u ld re c o v e r f ro m  th e s to rm s th a t h a d ra g e d 

in s id e .

VII

W e b e g a n w ith  a q u o te f ro m  O liv e r W e n d e l l 

H o lm e s , J r . ; in d e e d , ju d g e s a n d s c h o la rs h a v e 

b e e n m in in g H o lm e s’ s w r i t in g s f o r p i th y a n d 

a p p o s i te q u o te s f o r  m o re th a n s ix ty  y e a rs . A s a 

c o d a , le t m e re c a l l w h a t H o lm e s s a id a b o u t h is 

e x p e r ie n c e a n d th o s e o f  h is c o m ra d e s w h o h a d 

f o u g h t in  th e C iv i l  W a r , th a t th e y h a d b e e n 

“ to u c h e d b y f i re .” T h e m e n w h o s a t o n th is 

B e n c h b e tw e e n 1 9 4 1 a n d 1 9 4 5 d id  n o t, w ith  th e 

ra th e r s in g u la r e x c e p t io n o f  F ra n k M u rp h y , w e a r 

th e i r c o u n try’ s u n i fo rm  d u r in g th a t t im e , b u t o th

e rs w h o w o u ld la te r jo in  th e C o u r t d id .

C o lo n e l J o h n M a rs h a l l H a r la n s e rv e d a s 

c h ie f o f  th e O p e ra t io n a l A n a ly s is S e c t io n f o r  th e

E ig h th A ir  F o rc e , a n d in  1 9 4 3 s n u c k o u t o f  h is 

d e s k jo b  to  s i t a s a w a is t g u n n e r in  a B -2 9 in  a 

d a r in g d a y l ig h t b o m b in g ra id .

C o lo n e l W il l ia m  J . B re n n a n s e rv e d o n th e 

g e n e ra l s ta f f o f  th e U .S . A rm y , a n d h e lp e d k e e p 

A m e r ic a n w a r p ro d u c t io n ro l l in g  a lo n g to  m e e t 

m il i ta ry  n e e d s .

P o tte r S te w a r t jo in e d th e N a v y s h o r t ly a f te r 

P e a r l H a rb o r , a n d s a w c o n t in u o u s s e a d u ty in  

th e A tla n t ic a n d M e d ite r ra n e a n z o n e s f o r th e 

n e x t f o u r y e a rs .

B y ro n R . W h ite t r ie d to  jo in  th e M a r in e s a f

te r P e a r l H a rb o r , b u t w a s re je c te d f o r  c o lo r -b l in d

n e s s . H e s u c c e s s fu l ly m a n a g e d to  g e t p a s t th e 

N a v y d o c to rs , a n d b e c a m e a n in te l l ig e n c e o f 

f ic e r in  th e P a c i f ic , w h e re h e ro s e to  th e ra n k o f  

l ie u te n a n t c o m m a n d e r .

M a jo r A r th u r J . G o ld b e rg jo in e d th e O f f ic e  

o f  S tra te g ic S e rv ic e s , th e p re d e c e s s o r o f  th e C IA ,  

a n d s u p e rv is e d e s p io n a g e o f  la b o r g ro u p s in  E u

ro p e f o r  th e p u rp o s e o f  s a b o ta g in g N a z i w a r p ro

d u c t io n .

L e w is F . P o w e l l , J r . , a ls o f a i le d h is N a v y 

p h y s ic a l b e c a u s e o f  p o o r e y e s ig h t , b u t th e n m a n

a g e d to  e n l is t in  th e A ir  F o rc e’ s in te l l ig e n c e u n i t . 

D u r in g th e la s t h a l f  o f  th e w a r P o w e l l w a s c h ie f 

o f  o p e ra t io n a l in te l l ig e n c e f o r G e n e ra l C a r l 

S p a a tz , w h o c o m m a n d e d th e U .S . b o m b e r 

f o rc e in  E u ro p e , a n d C o lo n e l P o w e l l w a s o n e 

o f  th e le a d in g f ig u re s in  th e U L T R A  p ro je c t , 

in  w h ic h th e A l l ie s b ro k e th e m a in G e rm a n 

m il i ta ry  c o d e .

J o h n P a u l S te v e n s jo in e d th e N a v y , a n d a s a 

m e m b e r o f  a c o m m u n ic a t io n s in te l l ig e n c e u n i t 

w a s a s s ig n e d to  a c o d e -b re a k in g te a m .

S e rg e a n t W il l ia m  H . R e h n q u is t o f  th e A rm y  

A ir  C o rp s s a w s e rv ic e in  N o r th A f r ic a  a s a 

w e a th e r o b s e rv e r .
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A lth o u g h h is tw o  d a u g h te rs m a d e h im  

e x e m p t f ro m  s e rv ic e , L e w is F . P o w e l l , 

J r . , e n l is te d a n y w a y . A  f a i le d e y e 

e x a m in a t io n b a r re d h im  f ro m  th e 

N a v y , s o h e jo in e d th e A rm y  A ir  

C o rp s’  in te l l ig e n c e u n i t . L ie u te n a n t 

P o w e l l is p ic tu re d a t le f t in  1 9 4 2 e a t in g 

in  a f ie ld  w ith  m e s s m a te s a f e w  d a y s 

a f te r th e in v a s io n o f  N o r th A f r ic a .

M a jo r P o w e l l is  s h o w n a b o v e a t N a t io n a l A irp o r t in  e a r ly 1 9 4 4 , re tu rn in g to  E n g la n d w i th  to p  s e c re t in fo rm a t io n f ro m  

G e n e ra l E is e n h o w e r . P o w e l l w a s c h ie f o f  o p e ra t io n a l in te l l ig e n c e o n  th e s ta f f o f  G e n e ra l C a r l S p a a tz , c o m m a n d e r o f  U .S . 

b o m b e r f o rc e s in  E u ro p e , a n d a le a d in g f ig u re in  th e U L T R A  p ro je c t th a t s u c c e s s fu l ly c ra c k e d G e rm a n c o d e d m il i ta ry  

m e s s a g e s . H e b le n d e d U L T R A  in te l l ig e n c e w ith  o th e r in fo rm a t io n to  c o n c e a l th e s o u rc e s o a s n o t to  t ip  o l f  th e e n e m y .
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J o h n M a rs h a l l H a r la n ( s e a te d a t c e n te r , b e lo w ) 

s e rv e d a s c h ie f o f  th e O p e ra t io n a l A n a ly s is 

S e c t io n o f  th e E ig h th A ir  F o rc e , a s e c t io n 

c o m p r is e d o f  m a th e m a t ic ia n s , p h y s ic is ts , 

e le c tr ic ia n s , a rc h i te c ts , a n d la w y e rs th a t 

p ro v id e d te c h n ic a l a d v ic e o n b o m b in g 

m is s io n s . B a s e d in  L o n d o n , h e v o lu n te e re d f o r  

a d a y l ig h t b o m b in g ra id in  1 9 4 3 in  w h ic h h e 

s a t a s a w a is t g u n n e r . H a r la n w a s a w a rd e d th e 

L e g io n o f  M e r i t  a s w e l l a s th e C ro ix  d e G u e r re 

o f  F ra n c e ( le f t )  a n d B e lg iu m . H e is p ic tu re d 

b e lo w  a t P r in c e to n U n iv e rs i ty in  1 9 4 6 a t a 

W e lc o m e H o m e p a r ty f o r a lu m n i v e te ra n s .
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A lth o u g h to o o ld  to  c o m m a n d t ro o p s , 

F ra n k M u rp h y b a d ly w a n te d to  jo in  

th e w a r e f fo r t . H e b e g g e d R o o s e v e l t 

f o r  a n a s s ig n m e n t in  th e P h i l ip p in e s , 

w h e re h e h a d e a r l ie r s e rv e d a s 

g o v e rn o r -g e n e ra l . E v e n tu a l ly , h e 

s e t t le d f o r a c o m m is s io n a s 

l ie u te n a n t o n in a c t iv e s ta tu s a n d 

p a r t ic ip a te d in  t ra in in g ( le f t )  a t F o r t 

B e n n in g , G e o rg ia , d u r in g th e C o u r t’ s 

1 9 4 2 re c e s s . M u rp h y a ls o b e c a m e 

c h a irm a n o f  th e N a t io n a l C o m m it te e 

a g a in s t N a z i P e rs e c u t io n s a n d 

E x te rm in a t io n o f  th e J e w s a n d o f  th e 

P h i l ip p in e R e l ie f F u n d .

W il l ia m  H . R e h n q u is t s e rv e d in  th e A rm y  A ir  C o rp s d u r in g W o r ld  W a r I I  a s a w e a th e r o b s e rv e r in  N o r th A f r ic a . 

S e rg e a n t R e h n q u is t is p ic tu re d a b o v e o n th e f a r r ig h t in  C a iro , E g y p t, a t th e C o rg u la s p y ra m id s in  1 9 4 5 .
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A  J a p a n e s e k a m ik a z e p la n e 

( le f t )  z o o m e d to w a rd th e PONMLKJIHGFEDCBA
U .S .S . E n te rp r ise ju s t b e fo re 

i t  h i t  th e a irc ra f t c a r r ie r 

(b e lo w ) . O n  b o a rd w a s 

L ie u te n a n t B y ro n R . W h i te , 

w h o h a d b e e n re je c te d f ro m  

th e M a r in e s f o r  c o lo r 

b l in d n e s s b u t h a d e n l is te d in  

th e N a v y a n d b e c o m e a n 

in te l l ig e n c e o f f ic e r in  th e 

P a c i f ic T h e a te r . W h ite w a s 

a w a rd e d th e B ro n z e S ta r a n d 

d is c h a rg e d a s a l ie u te n a n t 

c o m m a n d e r .
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T h is a r t ic le is  a d a p te d f ro m  M e lv in  I .  U ro fs k y , LKJIHGFEDCBAT h e C ou rt  in  

T ran sit ion :  T h e C h ief  Ju sticesh ip s o f  H ar lan  F isk e S ton e 

an d  F red  M .  V in son , 1941-1953 , to  b e p u b l is h e d b y  th e U n i 

v e rs i ty o f  S o u th C a ro l in a P re s s .
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7 4 F ra n k fu r te r to  B re th re n , 3 0  A u g u s t 1 9 4 5 , R u t le d g e M S S .

7 5 Ib id .

7 6 M a s o n , S ton e, 7 6 8 .
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“ A n y  lo n g w a r ,”  A le x is d e T o c q u e v i l le o b

s e rv e d , “ e n ta i ls g re a t h a z a rd s to l ib e r ty in  a 

d e m o c ra c y . . . . W a r . . . m u s t in v a r ia b ly a n d 

im m e a s u ra b ly in c re a s e th e p o w e rs o f  c iv i l  g o v

e rn m e n t; i t  m u s t a lm o s t a u to m a t ic a l ly c o n c e n

t ra te th e d ire c t io n o f  a l l m e n a n d th e c o n tro l o f  

a l l  th in g s in  th e h a n d s o f  th e g o v e rn m e n t.” 1 T h e 

e x p e r ie n c e o f  th e U n ite d S ta te s d u r in g W o r ld  W a r 

I I  d e m o n s tra te d th e a c u i ty o f  d e T o c q u e v i l le’ s 

in s ig h t . T h e p e rc e iv e d e x ig e n c ie s o f  c o n d u c t

in g  g lo b a l w a r fa re im p e l le d b o th C o n g re s s a n d 

th e e x e c u t iv e b ra n c h to e x e r t u n p re c e d e n te d 

c o n tro l o v e r d o m e s t ic e c o n o m ic l i f e . T h is e x

e rc is e o f  g o v e rn m e n ta l p o w e r p ro fo u n d ly a f

f e c te d a l l s e c to rs o f  th e e c o n o m y a n d in e v i ta

b ly  e n c ro a c h e d u p o n th e t ra d i t io n a l r ig h ts o f  

p ro p e r ty o w n e rs .

I n  c o n tra s t to  th e p o l i t ic a l b ra n c h e s o f  g o v

e rn m e n t, th e S u p re m e C o u r t d id  n o t c u t a h ig h 

p ro f i le d u r in g W o r ld W a r I I . S ta n d a rd a c

c o u n ts o f  th e h o m e f ro n t g iv e o n ly p a s s in g 

a tte n t io n to  th e w o rk  o f  th e C o u r t , a n d d e v o te 

m o re s p a c e to  th e im p a c t o f  w a r t im e f i lm s  a n d 

d iv e rs io n s .2

A l l  c o m m e n ta to rs a g re e th a t a d o c i le S u

p re m e C o u r t d id  l i t t le  to  c h e c k th e s w e e p in g re

s tr ic t io n s o n  th e e n jo y m e n t o f  p ro p e r ty r ig h ts th a t 

o c c u r re d d u r in g W o r ld  W a r I I . 3 I n  a l in e  o f  d e

c is io n s th e J u s t ic e s s u s ta in e d b ro a d g o v e rn m e n

ta l a u th o r i ty o v e r th e e c o n o m y a n d th e r ig h ts o f

p ro p e r ty o w n e rs . T h is p a p e r s e e k s to  a s s e s s th e 

S u p re m e C o u r t’ s h a n d l in g o f  e c o n o m ic is s u e s 

a r is in g f ro m  W o r ld  W a r I I ,  a n d to a n a ly z e th e 

ra t io n a le f o r  i ts h a n d s -o f f a p p ro a c h to  p ro p e r ty 

r ig h ts d u r in g th e w a r t im e p e r io d .

Price Controls and Rationing

P ro p e r ty o w n e rs h ip e n c o m p a s s e s th e r ig h t to  

u s e a n d d is p o s e o f  p ro p e r ty .4 I n  p a r t ic u la r , th e 

r ig h t o f  p ro p e r ty o w n e rs to  s e l l th e i r g o o d s a n d 

p ro d u c ts f o r  v a lu e a t a n e g o t ia te d p r ic e h a s lo n g 

b e e n re g a rd e d a s a n e s s e n t ia l a tt r ib u te o f  o w n e r

s h ip . Y e t w a r t im e c o n g re s s io n a l le g is la t io n s u b

s ta n t ia l ly a b r id g e d th is r ig h t .

A n x io u s to  re in in  in f la t io n , C o n g re s s in  e a r ly 

1 9 4 2 e n a c te d th e f a r - re a c h in g E m e rg e n c y P r ic e 

C o n tro l A c t. T h is m e a s u re , w h ic h c re a te d th e 

m a c h in e ry f o r  c o m p re h e n s iv e r e g u la t io n o f  m a x i

m u m  p r ic e s , e s ta b l is h e d th e O f f ic e  o f  P r ic e A d 

m in is tra t io n (O P A ) u n d e r th e s u p e rv is io n o f  

a P r ic e A d m in is t ra to r to  b e a p p o in te d b y  th e 

P re s id e n t .5 T h e A d m in is t ra to r w a s e m p o w e re d 

to  p ro m u lg a te o rd e rs f ix in g  th e m a x im u m p r ic e s 

o f  c o m m o d it ie s “ a s in  h is ju d g m e n t w il l  b e g e n

e ra l ly f a i r  a n d e q u i ta b le a n d w il l  e f fe c tu a te th e 

p u rp o s e s”  o f  th e A c t . C o n g re s s s e t f o r th  s e v e n 

p u rp o s e s to  g u id e th e A d m in is t ra to r’ s e x e rc is e 

o f  h is a u th o r i ty . T h e s e in c lu d e d th e f o l lo w in g  

b ro a d d ire c t iv e s :
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1) “to stabilize prices and to pre 
vent speculative, unw arranted, and  

abnorm al increases in prices and  

rents;”

2) “to elim inate and prevent profi
teering, hoard ing, m anipulation, 
speculation, and other disruptive  
prices resulting from  abnorm al m ar
ket conditions . ..

3) “to assure that defense appro
pria tions  are  not dissipated  by  exces

sive prices;”

4) “to  protect persons  w ith  re la tive ly 
fixed and lim ited incom es, consum 

ers, w age  earners, investors... from  
undue  im pairm ent of the ir standard  of 
liv ing.”aZYXWVUTSRQPONMLKJIHGFEDCBA

A lth o u g h th e A d m in is t ra to r w a s d ire c te d to  

c o n s u l t “ re p re s e n ta t iv e m e m b e rs o f  th e in d u s try 

a s f a r a s p ra c t ic a b le”  b e fo re s e t t in g m a x im u m 

p r ic e s , th e re w a s n o r ig h t to a h e a r in g b e fo re 

p r ic e re g u la t io n s w e re is s u e d . M o re o v e r , th e 

A c t re q u ire d th a t in  e s ta b l is h in g p r ic e s th e 

A d m in is t ra to r s h o u ld “ g iv e d u e c o n s id e ra t io n 

to  th e p r ic e s p re v a i l in g b e tw e e n O c to b e r 1 a n d 

O c to b e r 1 5 , 1 9 4 1 ,”  w h ic h c o n s t i tu te d a b a s e 

p e r io d .

C o n g re s s a ls o a d o p te d n o v e l p ro c e d u re s th a t 

n a r ro w e d th e a v e n u e s a v a i la b le f o r p a r t ie s to  

c h a l le n g e th e v a l id i ty  o f  th e A d m in is t ra to r’ s 

p r ic e re g u la t io n s . A g g r ie v e d p e rs o n s w e re re

q u ire d to  f i le  a p ro te s t w ith in  s ix ty  d a y s . A f te r  

e x h a u s t in g a d m in is t ra t iv e p ro c e d u re s , a p a r ty 

c o u ld s e e k ju d ic ia l re v ie w b y th e E m e rg e n c y 

C o u r t o f  A p p e a ls . C o n g re s s c o n fe r re d o n th is 

s p e c ia l c o u r t th e e x c lu s iv e ju r is d ic t io n to  d e

te rm in e th e v a l id i ty  o f  p r ic e o rd e rs , a n d w ith 

d re w s u c h ju r is d ic t io n f ro m  a l l o th e r f e d e ra l 

a n d s ta te c o u r ts . B y  e s ta b l is h in g s u c h c e n

t ra l iz e d p ro c e d u re s f o r re v ie w in g th e 

A d m in is t ra to r’ s re g u la t io n s , C o n g re s s h o p e d 

to a v o id th e d e la y s o f  l i t ig a t io n in  s e p a ra te 

d is tr ic t c o u r ts a n d to e n h a n c e th e e f fe c t iv e

n e s s o f  th e n a t io n a l p r ic e re g u la t io n s c h e m e .

T h e E m e rg e n c y P r ic e C o n tro l A c t b ro k e 

g ro u n d in  s e v e ra l re s p e c ts . F irs t , i t  im p o s e d th e 

m o s t e x te n s iv e p r ic e c o n tro l s c h e m e in  A m e r i

c a n h is to ry .6 T h e p r ic e - f ix in g f e a tu re s o f  th e le g

is la t io n w e n t w e l l  b e y o n d th o s e c o n ta in e d in  th e 

L e v e r F o o d a n d F u e l C o n tro l A c t  o f  1 9 1 7 . T h e 

W o r ld  W a r I  L e v e r A c t w a s p r im a r i ly d e s ig n e d 

to  re g u la te th e p ro d u c t io n a n d p r ic e o f  f o o d s tu f f s 

a n d f u e l .7 I n  1 9 2 1 , m o re o v e r , th e S u p re m e C o u r t 

s tru c k d o w n a p r ic e - f ix in g s e c t io n o f  th e L e v e r 

A c t  o n g ro u n d s th a t th e s ta tu te d id  n o t e s ta b l is h 

a n y s ta n d a rd s f o r w h a t c o n s t i tu te d a n u n ju s t 

p r ic e .8 U n d e r th e E m e rg e n c y P r ic e C o n tro l A c t, 

in  c o n tra s t , th e A d m in is t ra to r c o u ld in  e f fe c t 

d e c id e w h e th e r a n d w h e n th e p r ic e o f  a n y c o m 

m o d ity s h o u ld b e c o n tro l le d . “ T h e O P A ,”  h is to

r ia n A la n  B r in k le y  c o n c lu d e d , “ m a y h a v e b e e n 

th e m o s t in t ru s iv e f e d e ra l b u re a u c ra c y e v e r c re

a te d in  A m e r ic a .” 9 S e c o n d , b y  a n y s ta n d a rd th e 

A c t re p re s e n te d a m a s s iv e d e le g a t io n o f  la w 

m a k in g a u th o r i ty to th e A d m in is t ra to r . O n e 

n o te d s c h o la r a p t ly o b s e rv e d th a t th e p o w e rs o f  

th e O P A  e x c e e d e d “ a n y p re v io u s p a tte rn o f  d e l

e g a te d le g is la t io n to u c h in g p r iv a te r ig h ts d i 

re c t ly .” 1 0

T h e c o n s t i tu t io n a l i ty o f  th e E m e rg e n c y P r ic e 

C o n tro l A c t  w a s re s o lv e d b y  th e S u p re m e C o u r t 

in  PONMLKJIHGFEDCBAY a k u s v . U n ite d S ta te s (1 9 4 4 ) .1 1 T h e d e fe n

d a n t, A lb e r t  Y a k u s , w a s c o n v ic te d o f  s e l l in g c u ts 

o f  b e e f a t w h o le s a le p r ic e s a b o v e th e m a x im u m 

p r ic e s p re s c r ib e d b y  th e p r ic e re g u la t io n s . H e 

h a d n o t f o l lo w e d th e s ta tu to ry p ro c e d u re s to  te s t 

th e f ix e d  p r ic e , b u t c o n te n d e d th a t th e p r ic e o r

d e r c o m p e l le d h im  to  c o n d u c t h is w h o le s a le m e a t 

b u s in e s s a t a lo s s . T h e d e fe n d a n t a rg u e d th a t 

th e A c t w a s u n c o n s t i tu t io n a l o n g ro u n d s th a t 

1 ) i t  c o n s t i tu te d a n im p ro p e r d e le g a t io n o f  le g

is la t iv e p o w e r o v e r p r ic e s to th e A d m in is t ra

to r , a n d 2 ) i t  v io la te d th e S ix th A m e n d m e n t b y  

p re v e n t in g a n in d iv id u a l f ro m  ra is in g th e v a

l id i ty  o f  th e re g u la t io n a s a d e fe n s e in  a c r im i

n a l p ro s e c u t io n .

W rit in g  f o r  a m a jo r i ty o f  s ix , C h ie f J u s t ic e 

H a r la n F is k e S to n e s u s ta in e d b o th th e s u b s ta n

t iv e  a n d p ro c e d u ra l f e a tu re s o f  th e A c t. W ith o u t 

a n y a n a ly s is o f  th e p o in t , S to n e f la t ly  a s s e r te d 

th a t “ C o n g re s s h a s c o n s t i tu t io n a l a u th o r i ty to  

p re s c r ib e c o m m o d ity p r ic e s a s a w a r e m e r

g e n c y m e a s u re .” 1 2 H e th e n b ru s h e d a s id e th e 

u n c o n s t i tu t io n a l d e le g a t io n a rg u m e n t, ru l in g  th a t 

th e s ta n d a rd s s e t f o r th in  th e A c t w e re s u f f i

c ie n t ly d e f in i te to l im i t  th e b o u n d s o f th e 

A d m in is t ra to r’ s d e c is io n s . S to n e f u r th e r h e ld 

th a t th e A c t  p ro v id e d a m o d e o f  q u e s t io n in g th e 

v a l id i ty  o f  p r ic e re g u la t io n s , a n d th a t C o n g re s s 

c o u ld f o re c lo s e a n y c o n s id e ra t io n o f  th e v a l id i ty
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o f  s u c h o rd e rs in  c r im in a l p ro s e c u t io n s . H e re a

s o n e d th a t th e d e fe n d a n t w a s n o t d e n ie d a n y c o n

s t i tu t io n a l r ig h ts b e c a u s e p r io r to  c o n v ic t io n h e 

m ig h t h a v e f i le d  a p ro te s t w ith  th e A d m in is t ra

to r . T o  S to n e , th e n e e d f o r  e x p e d i t io u s e n fo rc e

m e n t o f  p r ic e c o n tro ls t ru m p e d th e o p p o r tu n i ty 

o f  a n a c c u s e d to  p re s e n t a f u l l  d e fe n s e in  a c r im i

n a l t r ia l .

I n  a b l is te r in g d is s e n t , J u s t ic e O w e n J . R o b

e r ts f o u n d b o th s u b s ta n t iv e a n d p ro c e d u ra l in 

f i rm i t ie s w ith  th e A c t. H e a s s e r te d th a t th e s u p

p o s e d s ta n d a rd s in  th e s ta tu te w e re s o in d e f in i te 

a n d o p e n -e n d e d th a t th e a c t io n s o f  th e A d m in is

t ra to r w e re n o t c o n f in e d in  a n y m e a n in g fu l w a y . 

“ R e f le c t io n w il l  d e m o n s tra te ,”  h e o b s e rv e d , “ th a t 

in  f a c t th e A c t  s e ts n o l im i ts  u p o n th e d is c re t io n 

o r ju d g m e n t o f  th e A d m in is t ra to r .” 1 3 A c c o rd

in g ly , R o b e r ts f e l t th a t th e A c t u n c o n s t i tu t io n

a l ly  d e le g a te d le g is la t iv e a u th o r i ty to  a n e x e c u

t iv e o f f ic ia l . J u s t ic e R o b e r ts a ls o d e c r ie d th e 

s ta tu to ry p ro c e d u re s f o r  im p o s in g p r ic e s a n d re

s o lv in g p ro te s ts a s w e l l a s th e n a r ro w s c o p e f o r  

ju d ic ia l re v ie w o f  th e A d m in is t ra to r’ s d e te rm i

n a t io n s . I n  h is v ie w , th e c u m u la t iv e p ro c e d u ra l 

b u rd e n s p la c e d o n a p ro te s t in g p a r ty m a d e “ th e 

c o u r t re v ie w a s o le m n f a rc e .” 1 4 L a s t ly , R o b e r ts 

c r i t ic iz e d th e m a jo r i ty f o r c a s u a l in v o c a t io n o f  

th e w a r p o w e r a s a ju s t i f ic a t io n f o r  th e A c t. H e  

f o rc e fu l ly m a in ta in e d th a t C o n g re s s c o u ld n o t 

s e t a s id e th e C o n s t i tu t io n d u r in g w a r .

A s J u s t ic e R o b e r ts f e a re d , th e o u tc o m e in  PONMLKJIHGFEDCBA
Y a k u s d e l iv e re d a n e a r f a ta l w o u n d to th e d e l

e g a t io n d o c tr in e . I n  a c tu a l i ty th e S u p re m e C o u r t 

v ir tu a l ly  a b a n d o n e d a n y ro le in  l im i t in g  th e p o w 

e rs th a t C o n g re s s c o u ld c o n fe r o n th e e x e c u t iv e 

b ra n c h .1 5

A  b u s in e s s m a n a rg u e d h is 

c a s e b e fo re re p re s e n ta t iv e s o f  

th e O f f ic e  o f  P r ic e A d m in is

t ra t io n in  P e n n s y lv a n ia . T h e 

O P A , d e s ig n e d to  p re v e n t w a r 

p ro f i te e r in g a n d to  c o n tro l 

p r ic e s f ro m  s k y ro c k e t in g 

b e c a u s e o f w a r s h o r ta g e s , 

in t ru d e d o n  n e a r ly e v e ry ty p e 

o f  b u s in e s s . B u t w h e n th e 

S u p re m e C o u r t re v ie w e d th e 

E m e rg e n c y P r ic e C o n tro l A c t, 

th e 1 9 4 2 la w  th a t c re a te d th e 

O P A , i t  d id  n o t f in d  i t  a n 

u n c o n s t i tu t io n a l d e le g a t io n o f  

le g is la t iv e p o w e r .
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T h e O P A  w a s a ls o re s p o n s ib le f o r  a d m in is

te r in g a s y s te m f o r a l lo c a t in g m a te r ia ls n e c e s

s a ry f o r n a t io n a l d e fe n s e . T h e re w a s n o c h a l

le n g e to  th e c o n s t i tu t io n a l a u th o r i ty o f  C o n g re s s 

to  a u th o r iz e th e w a r t im e ra t io n in g o f  m a te r ia ls . 

B u t th e a s s e r t io n o f  p o w e r b y th e O P A  to  p ro

h ib i t a v io la to r o f  ra t io n in g o rd e rs f ro m  f u r th e r 

d e l iv e r ie s o r s a le s o f  ra t io n e d p ro d u c ts w a s b i t 

te r ly c o n te s te d . A t  is s u e in  PONMLKJIHGFEDCBAS te u a r t a n d B ro th

e rs v . B o w le s , P r ic e A d m in is tra to r ( 1 9 4 4 ) w a s a 

s u s p e n s io n o rd e r d ire c te d a t a re ta i l d e a le r in  

f u e l o i l . 1 6 F in d in g th a t th e d e a le r h a d d e l iv e re d 

th o u s a n d s o f  g a l lo n s o f  f u e l o i l  to  c u s to m e rs w ith 

o u t re c e iv in g ra t io n c o u p o n s in  e x c h a n g e , th e  

O P A p ro h ib i te d th e d e a le r f ro m  re c e iv in g a n y 

f u e l o i l  f o r  n e a r ly a y e a r . T h is s e v e re a d m in is

t ra t iv e p e n a l ty la c k e d e x p re s s s ta tu to ry a u th o r

i ty . T h e J u s t ic e s a g re e d th a t n e i th e r c o u r ts n o r 

a d m in is t ra to rs c o u ld f a s h io n p e n a l t ie s f o r  v io la 

t io n o f  la w . B u t th e C o u r t im a g in a t iv e ly re a

s o n e d th a t th e s u s p e n s io n o rd e r w a s n o t a m e a n s 

o f  p u n is h m e n t b u t w a s d e s ig n e d to p ro te c t th e 

e f f ic ie n c y o f  th e ra t io n in g s y s te m . N o t in g th e

w a r t im e s c a rc i ty o f  m a te r ia ls , J u s t ic e W il l ia m  

O . D o u g la s b ro a d ly le c tu re d “ in  t im e s o f  w a r th e 

n a t io n a l in te re s t c a n n o t w a it o n in d iv id u a l c la im s 

to  p re fe re n c e . T h e w a g in g o f  w a r a n d th e c o n

t ro l o f  i ts a tte n d a n t e c o n o m ic p ro b le m s a re u r

g e n t b u s in e s s .” 1 7 T h e o u tc o m e in  S te u a r t a n d 

B ro th e rs m a d e c le a r th e C o u r t’ s w il l in g n e s s to  

u p h o ld th e c o e rc iv e d e v ic e s b y w h ic h a g e n c ie s 

c o n tro l le d th e w a r t im e e c o n o m y .1 8

A lth o u g h u p h o ld in g th e p o w e rs o f  th e O P A , 

th e S u p re m e C o u r t d id  n o t d e c id e w il ly -n i l ly  e v

e ry c a s e in  f a v o r o f  th e A d m in is t ra to r . T h e E m e r

g e n c y P r ic e C o n tro l A c t d id  n o t c o v e r th e ra te s 

c h a rg e d b y  c o m m o n e a rn e rs o r p u b l ic u t i l i t ie s . 

S in c e th e c h a rg e s o f  ra i l ro a d s a n d u t i l i t ie s w e re 

a lre a d y re g u la te d , C o n g re s s d id n o t v ie w  th e m 

a s l ik e ly  s o u rc e s o f  in f la t io n . I n  D a v ie s W a re

h o u se C o . v . B o w le s , P r ic e A d m in is tra to r (1 9 4 4 ) 

th e J u s t ic e s , b y  a v o te o f  s ix  to  th re e , ru le d th a t 

p u b l ic w a re h o u s e s in  C a l i fo rn ia w e re e x e m p t 

f ro m  th e A c t  b e c a u s e th e y w e re re g u la te d b y  th e  

s ta te .1 9 I n  re a c h in g th is c o n c lu s io n th e C o u r t 

a d o p te d a b ro a d in te rp re ta t io n o f  th e te rm  “ p u b -

W h e n th e H e c h t C o m p a n y in a d v e r te n t ly c o m m it te d p r ic in g m is ta k e s a n d th e n q u ic k ly  m a d e g o o d f a i th  e f fo r ts to  

re p a y th e o v e rc h a rg e s , th e S u p re m e C o u r t ru le d th a t th e A d m in is t ra to r o f  th e O P A  d id  n o t h a v e th e p o w e r to  

m a k e th e is s u a n c e o f  in ju n c t io n s m a n d a to ry . A b o v e is th e H e c h t C o m p a n y’ s f la g s h ip d e p a r tm e n t s to re in  d o w n

to w n W a s h in g to n , D .C .
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l ie  u t i l i ty ”  a n d c o n c lu d e d th a t C o n g re s s d id  

n o t in te n d to s u p e rs e d e s ta te re g u la to ry a u

th o r i ty .

O f  p e rh a p s g re a te r s ig n i f ic a n c e w a s th e 

C o u r t’ s c o n c lu s io n th a t th e A d m in is t ra to r w a s 

n o t e n t i t le d to  a n in ju n c t io n re s tra in in g p r ic e v io 

la t io n s a s a m a tte r o f  c o u rs e . A t  is s u e in  PONMLKJIHGFEDCBAH e c h t 

C o m p a n y v . B o w le s , P r ic e A d m in is tra to r (1 9 4 4 ) 

w a s a s u i t a g a in s t a d e p a r tm e n t s to re th a t h a d 

m a d e p r ic in g m is ta k e s in  g o o d f a i th a n d w ith 

o u t in te n t to v io la te th e A c t.2 0 M o re o v e r , th e 

d e fe n d a n t s to re m a d e re p a y m e n t o f  o v e rc h a rg e s 

a n d to o k s te p s to e n s u re f u tu re c o m p l ia n c e . 

P o in t in g to th e h is to ry o f  e q u i ty p ra c t ic e , th e 

J u s t ic e s h e ld th a t th e la n g u a g e o f  th e A c t d id  

n o t m a k e is s u a n c e o f  a n in ju n c t io n m a n d a to ry 

o r  p re v e n t c o u r ts f ro m  f o l lo w in g  th e i r t ra d i t io n a l 

e q u i ta b le p ra c t ic e s . “ T h e e s s e n c e o f  e q u i ty ju 

r is d ic t io n ,”  J u s t ic e D o u g la s w ro te f o r  th e C o u r t , 

“ h a s b e e n th e p o w e r o f  th e C h a n c e l lo r to  d o e q

u i ty  a n d to  m o u ld e a c h d e c re e to  th e n e c e s s i t ie s 

o f  th e p a r t ic u la r c a s e . F le x ib i l i ty  ra th e r th a n r i 

g id i ty  h a s d is t in g u is h e d i t . ” 2 1 A b s e n t a n e x p l ic i t 

c o m m a n d b y C o n g re s s , th e S u p re m e C o u r t’ s 

e n th u s ia s m f o r  th e re g u la to ry s ta te s to p p e d s h o r t 

o f  s u r re n d e r in g th e ju d ic ia ry ’ s t ra d i t io n a l e q u i

ta b le d is c re t io n .

Rent Control

T h e E m e rg e n c y P r ic e C o n tro l A c t  a ls o in a u

g u ra te d a n e x p e r im e n t in  f e d e ra l re n t c o n tro l . 

T h e A c t  e m p o w e re d th e A d m in is t ra to r to  e s ta b

l is h  m a x im u m r e n ts f o r  h o u s in g a c c o m m o d a t io n s 

w ith in  a “ d e fe n s e - re n ta l a re a .” H o u s in g w a s 

o f te n a p ro b le m f o r  m ig ra n t w o rk e rs in  d e fe n s e 

in d u s tr ie s a n d f o r  s e rv ic e f a m i l ie s . I t  w a s f e a re d 

th a t th e in te n s e p re s s u re f o r  re n ta l h o u s in g w o u ld 

le a d to  g o u g in g a n d c o n tr ib u te to  in f la t io n . R e n t 

c o n tro ls w e re n o t im p o s e d a c ro s s th e n a t io n , b u t 

w e re ty p ic a l ly m a n d a te d f o r  p o r t c i t ie s a n d u r

b a n a re a s n e a r w a r in d u s tr ie s o r m il i ta ry  in s ta l

la t io n s . E v e n tu a l ly th e p ro g ra m w a s e x te n d e d 

to a b o u t 3 7 0 d e fe n s e - re n ta l a re a s a n d in c lu d e d 

e v e ry la rg e c i ty . C o n g re s s d id  n o t in s is t th a t e a c h 

la n d lo rd re c e iv e a f a i r  re tu rn o n  th e m a rk e t v a lu e 

o f  h is p ro p e r ty . R a th e r , th e A c t p ro v id e d o n ly  

th a t th e f ix e d  re n ts “ b e g e n e ra l ly f a i r  a n d e q u i

ta b le .”  I n  d e te rm in in g m a x im u m re n ts th e A d 

m in is tra to r w a s d ire c te d to g iv e d u e c o n s id e r

a t io n to  th e p re v a i l in g re n ts d u r in g s p e c i f ie d b a s e 

p e r io d s .2 2 T h e e f fe c t o f  th e s c h e m e w a s to  h a v e

re n ts b a s e d n o t o n th e in d iv id u a l la n d lo rd’ s f i 

n a n c ia l s i tu a t io n b u t in s te a d s e t .a c c o rd in g to  g e o

g ra p h ic a re a s .

F e d e ra l re n t c o n tro l w a s a d ra m a t ic d e p a r

tu re f ro m  p re v io u s e c o n o m ic p o l ic y . U p  to  th is 

t im e r e n ts h a d b e e n la rg e ly d e te rm in e d b y  la n d - 

lo rd - te n a n t b a rg a in in g in  a f re e m a rk e t . R e n t 

c o n tro l e m e rg e d g ra d u a l ly o n a p ie c e m e a l 

b a s is f o l lo w in g  W o r ld  W a r I . I n  1 9 1 9 C o n

g re s s p a s s e d th e B a l l R e n t C o n tro l A c t in  re

s p o n s e to  a n e m e rg e n c y w a r t im e h o u s in g s h o r t

a g e in  th e D is t r ic t o f  C o lu m b ia .2 3 S o m e s ta te 

a n d lo c a l g o v e rn m e n ts a ls o a d o p te d re n t c o n

t ro l s c h e m e s d u r in g th e 1 9 2 0 s . T h e S u p re m e 

C o u r t in  1 9 2 4 , h o w e v e r , s tru c k d o w n a re

n e w a l o f  re n t c o n tro ls i r t th e D is tr ic t o f  C o

lu m b ia o n th e g ro u n d th a t th e ju s t i f y in g  e m e r

g e n c y n o lo n g e r e x is te d .2 4

N o t s u rp r is in g ly , th e im p o s i t io n o f  re n t c o n

t ro ls a t th e n a t io n a l le v e l p ro v e d h ig h ly  c o n tro

v e rs ia l .2 5 T h e S u p re m e C o u r t s c ru t in iz e d th e 

c o n s t i tu t io n a l i ty o f  th e re n t c o n tro l f e a tu re s o f  

th e E m e rg e n c y P r ic e C o n tro l A c t in  B o w le s , 

P r ic e A d m in is tra to r v . W ill in g h a m (1 9 4 4 ) .2 6 M rs . 

W il l in g h a m , a la n d lo rd in  M a c o n , G e o rg ia , w a s 

o rd e re d to  re d u c e th e re n ts th a t s h e c h a rg e d f o r  

th re e a p a r tm e n ts . R e je c t in g h e r a rg u m e n ts , th e  

J u s t ic e s a g a in s u s ta in e d s w e e p in g g o v e rn m e n

ta l p o w e r o v e r p ro p e r ty r ig h ts . A d h e r in g to  th e 

p o s i t io n a d o p te d in  Y a k u s , th e C o u r t m a jo r i ty , in  

a n o p in io n b y  J u s t ic e D o u g la s , c o n c lu d e d th a t 

C o n g re s s p ro v id e d b o th s ta n d a rd s to  g o v e rn a d

m in is t ra t iv e a c t io n s a n d a b a s e p e r io d to  g u id e 

th e f ix in g  o f  m a x im u m re n ts . C o n s e q u e n t ly , th e 

C o u r t f o u n d n o im p ro p e r d e le g a t io n o f  le g is la

t iv e a u th o r i ty .

M o re re m a rk a b le , h o w e v e r , w a s th e C o u r t’ s 

d is m is s iv e h a n d l in g o f  M rs . W il l in g h a m ’ s c la im  

th a t s h e w a s e n t i t le d to  a f a i r  re tu rn o n h e r p a r

t ic u la r p ro p e r t ie s . U n d e r u t i l i ty  p r ic e - f ix in g s ta t

u te s a s w e l l a s th e B a l l R e n t C o n tro l A c t in  th e 

D is tr ic t o f  C o lu m b ia , le g is la to rs c re a te d a m e c h a

n is m  to  s e c u re e a c h c o m p a n y o r la n d lo rd a re a

s o n a b le re tu rn o n in v e s tm e n t. E v id e n t ly w o r

r ie d a b o u t th e a d m in is t ra t iv e b u rd e n o f  m a k in g 

in d iv id u a l a d ju s tm e n ts f o r th o u s a n d s o f  re n ta l 

p ro p e r t ie s , C o n g re s s re je c te d th e p u b l ic u t i l i ty  

m o d e l . T h is ra is e d th e t ro u b le s o m e in q u iry a s 

to  w h e th e r C o n g re s s a l lo w e d th e a d m in is t ra t iv e 

c o n v e n ie n c e o f  th e O P A  to  p re v a i l o v e r c o n s t i tu

t io n a l n o rm s o f  ra te s e t t in g .2 7

J u s t ic e D o u g la s’ s o p in io n w a s le s s th a n s a t
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is fa c to ry o n th is p o in t . H e a s s u m e d w ith o u t d is

c u s s io n th a t C o n g re s s i ts e l f c o u ld s e t m a x im u m 

re n ts a s a w a r e m e rg e n c y m e a s u re . H e th e n 

a b ru p t ly b ru s h e d a s id e th e n o t io n th a t re n t c o n

t ro l in v o lv e d a ta k in g o f  p ro p e r ty . I n  s o d o in g , 

D o u g la s g a v e n o a tte n t io n to  th e p o s s ib i l i ty th a t 

c o n tro l le d re n ts m ig h t b e c o n f is c a to ry a n d 

c o n s t i tu te a re g u la to ry ta k in g . T o b o ls te r h is 

c o n c lu s io n , D o u g la s n o te d th a t th e A c t d id  n o t 

re q u ire la n d o w n e rs to  u s e th e p ro p e r ty f o r  h o u s

in g  a c c o m m o d a t io n s . B u t th is w a s l ik e ly  o f  l i t t le  

s o la c e to m a n y in d iv id u a ls w h o h a d m a d e in 

v e s tm e n t d e c is io n s , o f te n in c lu d in g th e a s s u m p

t io n o f  d e b t, b a s e d o n th e i r a b i l i ty  to u s e th e 

p ro p e r ty f o r re n ta l p u rp o s e s . F u r th e r , in  la n

g u a g e th a t s u g g e s ts a d e g re e o f  c o n c e p tu a l c o n

f u s io n , D o u g la s d e c la re d :PONMLKJIHGFEDCBA

A  nation w hich can dem and the lives  
of its m en and w om en in the w aging  
of that w ar is under no constitu tional 
necessity of provid ing a system  of 
price contro l on the dom estic front 
w hich  w ill assure  each landlord a  ‘fa ir 

re turn ’ on his property.28

D e s p i te th e e m o t io n a l a p p e a l o f  th is s e n t im e n t 

d u r in g w a r t im e , i t  d o e s n o t f o l lo w  th a t C o n

g re s s io n a l a u th o r i ty to  ra is e a n a rm y e l im in a te s 

th e c o n s t i tu t io n a l p ro te c t io n o f  p ro p e r ty o w n e rs . 

N o r  w a s D o u g la s p e rs u a d e d th a t th e A c t  v io la te d 

p ro c e d u ra l d u e p ro c e s s b y  m a k in g n o p ro v is io n 

f o r  a h e a r in g to  la n d lo rd s b e fo re re n t c o n tro l o r

d e rs b e c a m e e f fe c t iv e .

D is s e n t in g a lo n e , J u s t ic e R o b e r ts to o k a im  

a t th e re n t c o n tro l p ro v is io n s . A s in PONMLKJIHGFEDCBAY a k u s , 

h e d e c r ie d th e o p e n -e n d e d d is c re t io n v e s te d in  

th e A d m in is t ra to r . R o b e r ts f i r s t s tre s s e d th a t 

th e d e s ig n a t io n o f  a re a s in  w h ic h re n t c o n tro ls 

w o u ld o p e ra te re s te d e n t i re ly u p o n th e 

A d m in is t ra to r’ s u n fe t te re d ju d g m e n t. H e th e n 

c h a rg e d th a t th e A c t f a i le d to s e t a n y m e th o d 

f o r a s c e r ta in in g m a x im u m re n ts . T h e im p re

c is e s ta n d a rd s , R o b e r ts m a in ta in e d , w e re “ a d e

v ic e to  a l lo w  th e A d m in is t ra to r to  d o a n y th in g 

h e s e e s f i t  w ith o u t a c c o u n ta b i l i ty to  a n y o n e .” 2 9 

A lth o u g h h e d id  n o t d e n y th a t d u r in g w a r C o n

g re s s c o u ld s ta b i l iz e re n ts , R o b e r ts b i t te r ly  c o n

c lu d e d th a t “ i t  is p la in th a t th is A c t c re a te s p e r

s o n a l g o v e rn m e n t b y  a p e tty ty ra n t in s te a d o f  a 

g o v e rn m e n t b y la w .” 3 0

F e a r (h a t re n ts w o u ld s o a r in  p la c e s w h e re d e fe n s e w o rk e rs s o u g h t h o u s in g p ro m p te d p a s s a g e o f  th e E m e rg e n c y P r ic e 

C o n tro l A c t ’ s p ro v is io n th a t re n ts b e c o n tro l le d in  a re a s n e a r m il i ta ry  in s ta l la t io n s a n d w a r in d u s tr ie s . A b o v e , a d e fe n s e 

w o rk e r a n d h is f a m i ly  p o s e d o u ts id e th e i r h o m e n e a r a n a v a l b a s e in  C o n n e c t ic u t .
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A tte m p ts b y C o n g re s s to c u r ta i l w a r t im e 

p ro f i te e r in g o n p ro c u re m e n t c o n tra c ts a ls o ra is e d 

c o n s t i tu t io n a l is s u e s . G iv e n th e n e c e s s i ty f o r  

ra p id d e c is io n s , g o v e rn m e n t a g e n c ie s f o u n d n o r

m a l m e th o d s o f  c o n tra c t in g to  b e in a d e q u a te b e

c a u s e th e c o s ts o f  p ro d u c t io n re s te d la rg e ly o n 

g u e s s w o rk ra th e r th a n c a re fu l a n a ly s is a n d p ro

t ra c te d n e g o t ia t io n . Y e t w a r t im e p ro f i te e r in g w a s 

p e rc e iv e d a s a th re a t to  m o ra le a n d a n u n n e c e s

s a ry f in a n c ia l b u rd e n o n th e p u b l ic . T h e re fo re 

C o n g re s s in  A p r i l  1 9 4 2 e n a c te d th e R e n e g o t ia

t io n A c t, w h ic h a u th o r iz e d th e c o m p u ls o ry re

n e g o t ia t io n o f  w a r c o n tra c ts a f te r th e p a r t ie s h a d 

a c tu a l e x p e r ie n c e w ith  th e m , a n d p ro v id e d f o r  

th e re c a p tu re o f  e x c e s s p ro f i ts .3 1 U n d e r a 1 9 4 3 

a m e n d m e n t, p a r t ie s c o u ld s e e k PONMLKJIHGFEDCBAd e n o v o ju d ic ia l 

re v ie w o f  re n e g o t ia t io n d e c is io n s b y  th e T a x C o u r t .

T h e S u p re m e C o u r t h a d n o d i f f ic u l ty  s u s ta in

in g th e v a l id i ty  o f  th e R e n e g o t ia t io n A c t in  

L ic h te r v . U n ite d S ta te s (1 9 4 8 ) . I n d e e d , J u s t ic e 

H a ro ld H . B u r to n , s p e a k in g f o r  th e C o u r t , re

g a rd e d th e m e a s u re a s a c o n tr ib u t io n to  n a t io n a l 

d e fe n s e , w h ic h e n c o u ra g e d p ro d u c t io n “ w ith o u t 

a b a n d o n in g o u r t ra d i t io n a l f a i th  in  a n d re l ia n c e 

u p o n p r iv a te e n te rp r is e .. . .” 3 2 T h e J u s t ic e s in i 

t ia l ly  c o n s id e re d w h e th e r th e a c t u n c o n s t i tu t io n

a l ly  d e le g a te d le g is la t iv e a u th o r i ty to a d m in is

t ra t iv e o f f ic ia ls . T h e s t ic k in g p o in t w a s th a t th e 

a c t d id  n o t d e f in e “ e x c e s s iv e p ro f i ts .”  G iv in g  

w e ig h t to  a d m in is t ra t iv e p ra c t ic e s a n d th e n e e d 

f o r  a c tu a l e x p e r ie n c e to  d e te rm in e a f a i r  re tu rn 

o n c o n tra c ts , th e C o u r t c o n c lu d e d th a t th e te rm 

“ e x c e s s iv e p ro f i ts”  w a s a s u f f ic ie n t e x p re s s io n 

o f  le g is la t iv e p o l ic y . L ik e w is e , th e J u s t ic e s g a v e 

s h o r t s h r i f t to  th e c o n te n t io n th a t th e R e n e g o t ia

t io n  A c t  c o n s t i tu te d a ta k in g o f  p r iv a te p ro p e r ty 

f o r  p u b l ic u s e . “ T h e re c o v e ry b y  th e G o v e rn

m e n t o f  e x c e s s iv e p ro f i ts re c e iv e d o r re c e iv a b le 

u p o n w a r c o n tra c ts ,”  th e C o u r t o p in e d , “ is in  th e 

n a tu re o f  th e re g u la t io n o f  m a x im u m p r ic e s u n

d e r w a r c o n tra c ts o r  th e c o l le c t io n o f  e x c e s s p ro f

i ts ta x e s , ra th e r th a n th e re q u is i t io n in g o r c o n

d e m n a t io n o f  p r iv a te p ro p e r ty f o r  p u b l ic u s e .” 3 3 

I n  v ie w  o f  th e la t i tu d e g ra n te d to  a d m in is t ra t iv e 

a g e n c ie s in  e a r l ie r w a r - re la te d c a s e s , th e o u tc o m e 

in  L ic h te r w a s n o t a s u rp r is e .

Takings

I n  a d d i t io n to a c o m p re h e n s iv e s c h e m e o f

e c o n o m ic re g u la t io n s th a t re d u c e d th e v a lu e o f  

p ro p e r ty o w n e rs h ip , th e f e d e ra l g o v e rn m e n t 

f o u n d i t  n e c e s s a ry d u r in g th e w a r to  p h y s ic a l ly 

in te r fe re w ith  th e u s e o f  la n d a n d e v e n to  re q u ire 

th e c o m p le te d e s tru c t io n o f  c e r ta in p ro p e r ty . 

A g g r ie v e d la n d -o w n e rs c o n te n d e d th a t s u c h a c

t io n s c o n s t i tu te d a ta k in g o f  p ro p e r ty a n d w e re 

th u s c o m p e n s a b le u n d e r th e c o m m a n d o f  th e 

F if th  A m e n d m e n t: “ n o r s h a l l p r iv a te p ro p e r ty 

b e ta k e n f o r  p u b l ic u s e w ith o u t ju s t c o m p e n s a

t io n .”  T h e S u p re m e C o u r t w a s in e v i ta b ly c a l le d 

u p o n to  a d d re s s th e c o n te s te d m e a n in g o f  “ ta k

in g ”  in  a v a r ie ty o f  s i tu a t io n s .

T h e le a d in g c a s e o f  U n ite d S ta te s v . C a u sb y 

(1 9 4 6 ) re p re s e n te d a ra re v ic to ry f o r  p ro p e r ty 

o w n e rs a r is in g f ro m  a w a r - re la te d a c t iv i ty .3 4 I n  

1 9 4 2 th e g o v e rn m e n t le a s e d a n a i rp o r t a b o u t o n e - 

h a l f  m i le  f ro m  th e c la im a n t’ s c h ic k e n f a rm . F re

q u e n t f l ig h ts o f  m il i ta ry  a irc ra f t o v e r c la im a n t’ s 

la n d a t lo w  a l t i tu d e c re a te d a s ta r t l in g n o is e a n d 

g la re th a t f r ig h te n e d th e c h ic k e n s a n d d is tu rb e d 

th e p e a c e o f  th e c la im a n t’ s f a m i ly . T h is re n

d e re d th e p ro p e r ty u n f i t  f o r  u s e a s a c h ic k e n f a rm . 

R e je c t in g th e g o v e rn m e n t’ s a rg u m e n t th a t th e re 

w a s n o ta k in g b e c a u s e a la n d o w n e r d o e s n o t o w n 

th e a i r s p a c e , J u s t ic e D o u g la s p o in te d o u t th a t th e 

l in e o f  f l ig h t  in  th e a irs p a c e im m e d ia te ly a b o v e 

th e c la im a n t’ s la n d l im i te d th e o w n e r’ s e n jo y

m e n t o f  th e p ro p e r ty a n d c a u s e d a d im in u t io n o f  

v a lu e . S p e a k in g f o r  a 6 -2  m a jo r i ty , h e ru le d th a t 

th e g o v e rn m e n t h a d in  e f fe c t ta k e n a n e a s e m e n t 

o f  f l ig h t  o v e r th e c la im a n t’ s la n d a n d w a s b o u n d 

to  p a y c o m p e n s a t io n . Y e t th e ra t io n a le b e h in d 

D o u g la s’ s o p in io n w a s s o m e w h a t a m b ig u o u s . I t  

s e e m in g ly re s te d o n th e p re m is e th a t a ta k in g 

o c c u r re d b e c a u s e th e re w a s a p h y s ic a l in v a s io n 

o f  th e la n d o w n e r’ s p ro te c te d a irs p a c e . O n th e 

o th e r h a n d , th e re w a s a ls o la n g u a g e s u g g e s t in g 

th a t a d ire c t in te r fe re n c e w ith  th e e n jo y m e n t o f  

la n d s h o r t o f  o c c u p a n c y o r p h y s ic a l in v a s io n 

m ig h t a m o u n t to  a ta k in g . D e s p i te a d e g re e o f  

im p re c is io n , th e C a u sb y c a s e h a s b e c o m e a 

m u c h -c i te d e x a m p le o f  in v e rs e c o n d e m n a t io n .

J u s t ic e H u g o L . B la c k , in  d is s e n t , p ro te s te d 

th a t th e “ c o n c e p t o f  ta k in g p ro p e r ty a s u s e d in  

th e C o n s t i tu t io n h a s h e re to fo re n e v e r b e e n g iv e n 

s o s w e e p in g a m e a n in g .” 3 5 H e m a in ta in e d th a t 

th e d is tu rb a n c e s c a u s e d b y lo w - f ly in g  a irc ra f t 

w e re a t w o rs t a n u is a n c e . B la c k a ls o e x p re s s e d 

a p p re h e n s io n th a t th e C o u r t’ s d e c is io n w o u ld 

h a m p e r C o n g re s s in  e n c o u ra g in g th e d e v e lo p

m e n t o f  c iv i l  a v ia t io n .



26 PROPERTY RIGHTSaZYXWVUTSRQPONMLKJIHGFEDCBA

I n  tw o s ig n i f ic a n t d e c is io n s , h o w e v e r , th e 

J u s t ic e s w e re p re p a re d to  a d o p t re s u l ts th a t c u r

ta i le d th e a p p l ic a t io n o f  th e T a k in g s C la u s e to  

p ro p e r ty lo s s e s a r is in g f ro m  th e w a r . A  p a r t ic u

la r ly  d ra m a t ic e x a m p le o f  th is c ra b b e d a tt i tu d e 

w a s p re s e n te d in  PONMLKJIHGFEDCBAU n ite d S ta te s v . C a lte x , In c . 

(1 9 5 2 ) .3 6 A s J a p a n e s e t ro o p s e n te re d M a n i la in  

D e c e m b e r 1 9 4 1 th e U n ite d S ta te s A rm y  d e

s tro y e d th e te rm in a l f a c i l i t ie s o f  th e p la in t i f f  o i l  

c o m p a n ie s a s w e l l a s a l l p e tro le u m p ro d u c ts o n 

h a n d . A f te r th e w a r th e g o v e rn m e n t p a id f o r  

th e p e tro le u m s to c k s , b u t re fu s e d c o m p e n s a t io n 

f o r  th e d e m o l is h e d f a c i l i t ie s . A t  f i r s t  g la n c e th e 

d e l ib e ra te d e s tru c t io n o f  p r iv a te p ro p e r ty to  p re

v e n t i ts u s e b y  h o s t i le f o rc e s w o u ld a p p e a r to  

c le a r ly c o n s t i tu te a ta k in g . I n d e e d , th e C o u r t o f  

C la im s a l lo w e d re c o v e ry o n th is b a s is .

T h e S u p re m e C o u r t , h o w e v e r , b y a m a rg in 

o f  7 to 2 , re v e rs e d a n d h e ld th a t th e p la in t i f f s 

h a d n o c o n s t i tu t io n a l r ig h t to c o m p e n s a t io n . 

W rit in g  f o r  th e C o u r t , C h ie f J u s t ic e F re d V in s o n 

a c k n o w le d g e d th a t th e re w a s l i t t le  p re c e d e n t o n 

th e q u e s t io n . B u t h e n o te d th a t s o m e e a r l ie r 

C o u r t o f  C la im s c a s e s h a d g ra n te d c o m p e n s a

t io n  f o r  p ro p e r ty d e s tro y e d d u r in g th e C iv i l  W a r 

a n d a p u n i t iv e ra id in  N ic a ra g u a to p re v e n t i t  

f ro m  f a l l in g  in to e n e m y h a n d s .3 7 R a th e r th a n 

p u rs u e th is l in e  o f  a n a ly s is , h o w e v e r , C h ie f J u s

t ic e V in s o n c h o s e to  re ly  o n a d ic tu m  in  a n 1 8 8 7 

S u p re m e C o u r t c a s e c o n c e rn in g ra i l ro a d b r id g e s 

d e s tro y e d b y  th e U n io n a rm y in  th e C iv i l  W a r .3 8 

T h e C o u r t ru le d in  th a t in s ta n c e th a t th e g o v

e rn m e n t c o u ld n o t c h a rg e a ra i l ro a d th e c o s t o f  

re b u i ld in g b r id g e s th a t th e A rm y  h a d p re v io u s ly 

d e m o l is h e d . G o in g b e y o n d th e is s u e p re s e n te d , 

th e C o u r t f u r th e r o b s e rv e d th a t th e o w n e rs o f  

p ro p e r ty d e s tro y e d in  w a r h a d to  b e a r th e lo s s . 

C h ie f J u s t ic e V in s o n e le v a te d th is d ic tu m  to  a 

c o n s t i tu t io n a l p r in c ip le . H e c o n c lu d e d :PONMLKJIHGFEDCBA

The terse language of the Fifth
Am endm ent is no com prehensive  
prom ise that the U nited States w ill 
m ake  w hole  all w ho  suffer from  every  

ravage  and  burden  of w ar. This  C ourt 
has long recognized that in w artim e  
m any  losses  m ust be  attributed  sole ly  
to  the  fortunes of w ar, and not to  the  
sovere ign.39

T h e re is  ro o m  to  d o u b t th a t th e m a jo r i ty g a v e 

a d e q u a te a tte n t io n to  th e p u rp o s e o f  th e T a k in g s

C la u s e . A s th e C o u r t h a s e x p la in e d m a n y t im e s , 

th e ra t io n a le b e h in d th e C la u s e is th a t th e f in a n

c ia l b u rd e n o f  im p le m e n t in g p u b l ic p o l ic y  s h o u ld 

n o t b e u n fa i r ly p la c e d o n in d iv id u a l p ro p e r ty 

o w n e rs b u t s h a re d b y th e p u b l ic a s a w h o le 

th ro u g h ta x a t io n .4 0 I n  l ig h t  o f  th is g u id in g p r in 

c ip le , th e d e s tru c t io n o f  th e o i l  f a c i l i t ie s m ig h t 

b e tte r h a v e b e e n s e e n a s s im p ly a n e c e s s a ry c o s t 

o f  c o n d u c t in g th e w a r . F u n c t io n a l ly , i t  w a s o n 

th e s a m e p la n e a s p ro p e r ty a c q u ire d f o r  th e m a in

te n a n c e o f  m il i ta ry  f o rc e s . B o th re p re s e n t ta k

in g s f o r  p u b l ic u s e . J u s t ic e s D o u g la s a n d B la c k 

c a p tu re d th is s p ir i t in  th e i r d is s e n t in g o p in io n , 

d e c la r in g th a t “ W h e n e v e r th e G o v e rn m e n t d e

te rm in e s th a t o n e p e rs o n’ s p ro p e r ty— w h a te v e r 

i t  m a y b e— is e s s e n t ia l to  th e w a r e f fo r t a n d a p

p ro p r ia te s i t  f o r  th e c o m m o n g o o d , th e p u b l ic 

p u rs e , ra th e r th a n th e in d iv id u a l s h o u ld b e a r th e 

lo s s .” 4 1

W a r t im e re s tr ic t io n o f  e c o n o m ic a c t iv i ty  a ls o 

re q u ire d th e S u p re m e C o u r t to  c o n s id e r a p p l ic a

t io n  o f  th e re g u la to ry ta k in g s d o c tr in e . I n  1 9 4 2 

th e W a r P ro d u c t io n B o a rd d ire c te d th a t g o ld 

m in e s c e a s e o p e ra t io n s . T h is u n iq u e o rd e r w a s 

b a s e d o n th e n o t io n th a t g o ld m in in g w a s n o n - 

e s s e n t ia l , a n d th a t a p ro h ib i t io n o f  s u c h a c t iv i ty  

w o u ld re le a s e e q u ip m e n t a n d e x p e r ie n c e d m in 

e rs f o r  w o rk  in  o th e r m in e s . T h e c e s s a t io n o rd e r 

in f l ic te d  s e v e re e c o n o m ic lo s s o n th e g o ld m in 

in g in d u s try , a n d s o m e o p e ra to rs s u b s e q u e n t ly 

b ro u g h t s u i t a l le g in g th a t th e o rd e r c o n s t i tu te d a 

ta k in g o f  p r iv a te p ro p e r ty . S p e a k in g f o r  a m a

jo r i ty  o f  s e v e n in  U n ite d S ta te s v . C e n tra l E u

re k a M in in g C o . (1 9 5 8 ) , J u s t ic e H a ro ld H . B u r

to n e m p h a s iz e d th a t th e g o v e rn m e n t “ d id n o t 

o c c u p y , u s e o r in  a n y m a n n e r ta k e p h y s ic a l p o s

s e s s io n o f  th e g o ld m in e s o r o f  th e e q u ip m e n t 

w ith  th e m .” 4 2 T h is d is p o s e d o f  a n y c la im  b a s e d 

o n p h y s ic a l o c c u p a n c y , b u t le f t  th e m o re th o rn y 

is s u e o f  a re g u la to ry ta k in g . J u s t ic e B u r to n 

a g re e d th a t g o v e rn m e n ta l re g u la t io n m ig h t s o 

d im in is h th e v a lu e o f  p ro p e r ty a s to  re p re s e n t a 

ta k in g , b u t h e w a s in c l in e d to  a l lo w  th e g o v e rn

m e n t f re e re in d u r in g w a r t im e . H e re v e a l in g ly 

e x p la in e d :

In the context of w ar, w e have  
been re luctant to find that degree  

of regulation w hich, w ithout saying  
so, requires com pensation to be  
paid for resulting losses of incom e. 

The reasons are pla in. W ar, par-
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ticu larly in m odern tim es, dem ands  

the strict regulation of nearly all re 
sources.43aZYXWVUTSRQPONMLKJIHGFEDCBA

A s in  th e PONMLKJIHGFEDCBAC a lte x c a s e , th e C o u r t m a jo r i ty d e

f e r re d to  th e g o v e rn m e n t a n d in v o k e d w a r t im e 

n e c e s s i ty a s a re a s o n to  w h it t le d o w n th e r ig h ts 

o f  p ro p e r ty o w n e rs .

J u s t ic e J o h n M . H a r la n , o n th e o th e r h a n d , 

h a d n o d i f f ic u l ty  in  f in d in g  th a t th e p ro h ib i t io n 

o rd e r e f fe c te d a te m p o ra ry ta k in g th a t w a s 

c o m p e n s a b le u n d e r th e F if th  A m e n d m e n t. H e 

a rg u e d th a t a s a p ra c t ic a l m a tte r th e im p a c t o f  

th e o rd e r w a s n o d i f fe re n t th a n th e p h y s ic a l p o s

s e s s io n o f  th e m in e s b y  th e g o v e rn m e n t. J u s t ic e 

H a r la n d e n ie d th a t th e g o v e rn m e n t w a s re l ie v e d 

f ro m  p ro v id in g c o m p e n s a t io n w h e n p ro p e r ty w a s 

ta k e n d u r in g w a r t im e f o r th e c o m m o n g o o d . 

R e ly in g o n th e f a m o u s c a s e o f  P e n n sy lv a n ia C o a l 

C o . v . M a h o n (1 9 2 2 ) ,4 4 h e w a rn e d : “ B u t w h e re 

th e G o v e rn m e n t p ro c e e d s b y in d i re c t io n , a n d 

a c c o m p l is h e s b y  re g u la t io n w h a t is th e e q u iv a

le n t o f  o u tr ig h t p h y s ic a l s e iz u re o f  p r iv a te p ro p

e r ty , c o u r ts s h o u ld g u a rd th e m s e lv e s a g a in s t p e r

m it t in g  f o rm a l i t ie s to  o b s c u re a c tu a l i t ie s .” 4 5 N o t 

o n ly d id H a r la n re je c t m e c h a n ic a l re l ia n c e o n 

w a r t im e e x ig e n c ie s to  im m u n iz e e c o n o m ic re g u

la t io n s f ro m  c o n s t i tu t io n a l s c ru t in y , b u t h e a ls o 

a n t ic ip a te d m o re re c e n t ju r is p ru d e n t ia l d e v e lo p

m e n ts th a t h a v e p u t s o m e te e th in to  th e re g u la

to ry  ta k in g s d o c tr in e .4 6

Just Compensation

T h e S u p re m e C o u r t a ls o m a d e la w  in  ta k

in g s c a s e s th a t in v o lv e d a d e te rm in a t io n o f  ju s t 

c o m p e n s a t io n u n d e r th e F i f th  A m e n d m e n t. T h e 

w a r n e c e s s i ta te d th e e x e rc is e o f  e m in e n t d o m a in 

p o w e r o n a v a s t s c a le , a s th e g o v e rn m e n t a c q u ire d 

la n d f o r  m il i ta ry  c a m p s , d e p o ts , a n d a v a r ie ty o f  

o th e r f a c i l i t ie s . I t  a ls o re q u is i t io n e d p e rs o n a l 

p ro p e r ty f o r  w a r p u rp o s e s . B e c a u s e o f  th e u n

c e r ta in ty o f  w a r t im e n e e d s , th e g o v e rn m e n t 

a d o p te d a n o v e l c o n d e m n a t io n p o l ic y . I n s te a d 

o f  th e u s u a l a c q u is i t io n o f  la n d o u tr ig h t in  f e e 

s im p le , i t  c o m m o n ly c o n d e m n e d re a l p ro p e r ty 

in te re s ts f o r te m p o ra ry o r in d e f in i te p e r io d s .4 7 

T h e g o v e rn m e n t o f te n re s e rv e d th e r ig h t to  

s h o r te n o r e x te n d i ts o c c u p a n c y . T h is p o l ic y  

s o u g h t to m in im iz e b o th th e f in a n c ia l l ia b i l i ty  

o f  th e g o v e rn m e n t a n d th e h a rm to  la n d o w n e rs . 

A t  th e s a m e t im e , w ith  a te m p o ra ry ta k in g th e

o w n e r’ s c a p i ta l in v e s tm e n t re m a in e d in  th e re

v e rs io n o f  th e p ro p e r ty a n d c o u ld n o t b e u s e d f o r  

o th e r p u rp o s e s . M o re o v e r , th e g o v e rn m e n t ty p i

c a l ly  o b ta in e d a  ju d ic ia l o rd e r re q u ir in g th e c u r

re n t o c c u p a n t to v a c a te th e p re m is e s a lm o s t a t 

o n c e .4 8

W a r t im e ta k in g s p o s e d d i f f ic u l t  q u e s t io n s 

w ith  re s p e c t to v a lu a t io n . W h e n a f e e s im p le 

t i t le  w a s ta k e n , th e w e l l - s e t t le d ru le w a s th a t a n 

o w n e r w a s e n t i t le d to  re c e iv e m a rk e t v a lu e f o r  

th e c o n d e m n e d in te re s t a t th e d a te o f  a p p ro p r ia

t io n . T h e ta k in g o f  p ro p e r ty m ig h t w e l l e n ta i l 

d a m a g e s to  th e o w n e r w e l l in  e x c e s s o f  m a rk e t 

v a lu e . N o n e th e le s s , in  p re w a r c a s e s th e C o u r t 

h a d h e ld th a t th e re w a s n o a l lo w a n c e f o r  c o n s e

q u e n t ia l d a m a g e s s u c h a s lo s s o f  b u s in e s s p ro f

i ts a n d re lo c a t io n e x p e n s e s . I n  s h o r t , n o t a l l  

lo s s e s s u f fe re d b y th e o w n e r w e re d e e m e d 

c o m p e n s a b le .4 9 S in c e te m p o ra ry w a r t im e o c c u

p a n c y in v o lv e d c o n s id e ra t io n s n o t p re s e n t w h e n 

f u l l  t i t le  w a s a c q u ire d , th e m e a s u re o f  c o m p e n

s a t io n w a s p ro b le m a t ic . R u le s d e s ig n e d to  c o v e r 

th e i r re v o c a b le ta k in g o f  f e e s im p le t i t le s d id  n o t 

n e c e s s a r i ly f i t  th e m o re c o m p le x p ro b le m p o s e d 

b y  p ie c e m e a l ta k in g s o f  s h o r t - te rm in te re s ts . I n  

a s e r ie s o f  c a s e s th e S u p re m e C o u r t f a c e d th e 

k n o t ty q u e s t io n o f  f ix in g  ju s t c o m p e n s a t io n f o r  

a te m p o ra ry ta k in g ra th e r th a n f o r  a c q u is i t io n o f  

a f e e .

C o n d e m n a t io n o f  le a s e h o ld in te re s ts w a s p a r

t ic u la r ly  t ro u b le s o m e . O n e u n u s u a l s i tu a t io n in 

v o lv e d th e c o n d e m n a t io n o f  a s in g le y e a r o f  a 

lo n g - te rm w a re h o u s e le a s e , w h ic h h a d s ix  y e a rs 

to ru n . S in c e th e g o v e rn m e n t d id  n o t ta k e th e 

te n a n t’ s e n t i re in te re s t , th e C o u r t in  U n ite d S ta te s 

v . G e n e ra l M o to rs C o rp . (1 9 4 5 ) c o n c lu d e d th a t 

a d i f fe re n t m e a s u re o f  c o m p e n s a t io n w a s re

q u ire d . T h e J u s t ic e s re a s o n e d th a t ju s t c o m p e n

s a t io n s h o u ld b e a s c e r ta in e d b y  th e m a rk e t re n ta l 

v a lu e o f  th e w a re h o u s e o n a s u b le a s e b y  th e lo n g

te rm te n a n t to  a te m p o ra ry o c c u p ie r . I n  d e te r

m in in g s u c h m a rk e t re n ta l v a lu e c o u r ts w e re d i

re c te d to c o n s id e r th e c o s t o f  m o v in g o u t a n d 

s to r in g g o o d s . I n  a d d i t io n , th e te n a n t w a s e n

t i t le d  to  c o m p e n s a t io n f o r  f ix tu re s d e s tro y e d o r 

d e p re c ia te d b y  th e ta k in g . J u s t ic e R o b e r ts e x

p re s s e d c o n c e rn th a t th e g o v e rn m e n t m ig h t c h o p 

p ro p e r ty in te re s ts “ in to  b i ts ,”  a n d th e n e v a d e th e 

ju s t c o m p e n s a t io n m a n d a te b y  p a y in g o n ly f o r  

s h o r t - te rm o c c u p a n c y .5 0 T h e o u tc o m e re s te d o n 

th e re a l is t ic p re m is e th a t a te m p o ra ry in te r ru p

t io n o f  a le a s e h o ld g re a t ly l im i te d th e o p t io n s
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a v a i la b le to  th e d is p la c e d te n a n t , a n d c o r re s p o n d

in g ly  in c re a s e d th e g o v e rn m e n t’ s o b l ig a t io n to  

p a y c o m p e n s a t io n .

O n th e o th e r h a n d , w h e n th e g o v e rn m e n t a c

q u ire d a n e n t i re le a s e h o ld in te re s t th e C o u r t v a l

u e d th e le a s e h o ld in  th e s a m e m a n n e r a s a f e e  

s im p le . I n  n e i th e r c a s e w o u ld c o s t o f  re lo c a t io n 

b e c o n s id e re d o n g ro u n d s th a t s u c h e x p e n s e s 

w e re p e rs o n a l to th e te n a n t o r o w n e r a n d d is

t in c t f ro m  th e v a lu e o f  th e p ro p e r ty in te re s t . 

T h e C o u r t in PONMLKJIHGFEDCBAU n ite d S ta te s v . P e tty M o to r  

C o rp . ( 1 9 4 6 )5 1 d is t in g u is h e d b e tw e e n ta k in g 

p a r t o f  a le a s e a n d th e w h o le le a s e , s tre s s in g 

th a t w ith  te m p o ra ry o c c u p a n c y th e te n a n t re

m a in e d re s p o n s ib le f o r  th e p o r t io n o f  th e le a s e 

te rm n o t ta k e n .

A  d i f fe re n t is s u e w a s p re s e n te d w h e n th e g o v

e rn m e n t in i t ia l ly  to o k o v e r p a r t o f  a n o u ts ta n d

in g le a s e b u t s u b s e q u e n t ly e x e rc is e d o p t io n s to  

e x h a u s t th e e n t i re te rm . I n U n ite d S ta te s v . 

W e stin g h o u se E le c tr ic &  M a n u fa c tu r in g C o . 

(19 5 0 )5 2 th e C o u r t h e ld th a t u n d e r s u c h c irc u m 

s ta n c e s th e to ta l c o m p e n s a t io n f o r th e 

g o v e rn m e n t’ s o c c u p a n c y c o u ld n o t b e s e t u n t i l  

th e d u ra t io n w a s k n o w n . I t  f o l lo w e d th a t th e  

p o r t io n o f  a n y a w a rd b a s e d o n re m o v a l c o s ts 

w o u ld h a v e to  b e d e la y e d u n t i l a f te r i t  w a s e s ta b

l is h e d w h e th e r th e g o v e rn m e n t e x h a u s te d th e 

e n t i re le a s e h o ld te rm . T h is m e a n t th a t th e t r ia l  

c o u r t m u s t t re a t re m o v a l c o s t a s a s e p a ra te i te m , 

a n d re ta in th e c a s e f o r  f u tu re d e te rm in a t io n o f  

l ia b i l i ty  b a s e d o n re lo c a t io n . D is s e n t in g , J u s

A  s m i l in g C h e s te r B o w le s 

p a c k e d u p h is o f f ic e  a f te r 

f u l f i l l in g  h is m a n d a te in  J u ly 

1 9 4 6 a s D ire c to r o f  th e O f f ic e  

o f  S ta b i l iz a t io n . P r io r to  th a t 

h e h a d s e rv e d f ro m  1 9 4 3 

to l9 4 5 a s A d m in is t ra to r o f  

th e O f f ic e  o f  P r ic e A d m in is

t ra t io n , le n d in g h is n a m e to  

s e v e ra l S u p re m e C o u r t c a s e s 

in v o lv in g c o m p a n ie s 

c o n te s t in g th e g o v e rn m e n t’ s 

in t ru s iv e m e a s u re s f o r  

c o n tro l l in g p r ic e s .
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t ic e R o b e r t H . J a c k s o n a rg u e d th a t th e d e la y e d 

d e c is io n a p p ro a c h a d o p te d b y  th e m a jo r i ty w a s 

n o t s a t is fa c to ry . H e m a in ta in e d th a t th e v a lu a

t io n  p ro b le m s p o s e d b y  e x p ro p r ia t io n o f  f le x ib le  

te rm  le a s e s w e re s o s e v e re th a t in  o rd e r to  a v o id 

c o n s t i tu t io n a l q u e s t io n s th e C o u r t s h o u ld f in d  

n o c o n g re s s io n a l a u th o r iz a t io n f o r  s u c h s p e c u

la t iv e t ra n s a c t io n s .

A n o th e r s e r io u s p ro b le m w a s ra is e d b y  th e 

u s e o f  e m in e n t d o m a in to  o b ta in a te rm  o f  y e a rs 

in  a n o p e ra t in g b u s in e s s p ro p e r ty . I n  PONMLKJIHGFEDCBAK im b a ll 

L a u n d ry C o . v . U n ite d S ta te s (1 9 4 9 ) th e g o v e rn

m e n t c o n d e m n e d a la u n d ry p la n t , e f fe c t iv e ly f o rc

in g  th e la u n d ry to  s u s p e n d o p e ra t io n s d u r in g th e 

th re e a n d o n e -h a l f y e a rs o f  m il i ta ry  o c c u p a n c y . 

B y  a 5 -4 m a jo r i ty th e C o u r t , s p e a k in g th ro u g h 

J u s t ic e F e l ix F ra n k fu r te r , a d o p te d a g e n e ro u s 

m e a s u re o f  c o m p e n s a t io n to m e e t th is s p e c ia l 

s i tu a t io n . T h e J u s t ic e s u p h e ld a n a w a rd b a s e d 

o n th e f a i r  re n ta l v a lu e f o r  th e te rm a s w e l l a s 

d a m a g e to  m a c h in e ry a n d e q u ip m e n t. T h e p r in 

c ip a l p o in t in  c o n te n t io n , h o w e v e r , in v o lv e d n o t 

p h y s ic a l p ro p e r ty b u t th e c la im  f o r  lo s s in  th e 

v a lu e o f  th e la u n d ry b u s in e s s .

J u s t ic e F ra n k fu r te r h e ld th a t u n d e r th e s e c ir 

c u m s ta n c e s th e F if th  A m e n d m e n t m a n d a te d 

c o m p e n s a t io n f o r  th e in ta n g ib le g o in g -c o n c e rn 

v a lu e o f  th e e n te rp r is e . H e re c o g n iz e d th a t s u c h 

in te re s ts w e re n o t c o m p e n s a b le w h e n a f e e s im p le 

w a s c o n d e m n e d , b u t f e l t s u c h a p p ro a c h w a s in 

a p p l ic a b le in  th is c a s e . R a th e r , F ra n k fu r te r re a

s o n e d th a t th e g o v e rn m e n t’ s te m p o ra ry ta k in g 

o f  th e la u n d ry in  e f fe c t d e p r iv e d th e o w n e rs o f  

th e i r o p p o r tu n i ty to  e a rn a p ro f i t . T h e re fo re th e 

g o v e rn m e n t s h o u ld a ls o p a y f o r  th e te m p o ra ry 

u s e o f  th e g o in g -c o n c e rn v a lu e . T h e d is s e n te rs , 

h e a d e d b y J u s t ic e D o u g la s , p ro te s te d th a t th e 

g o v e rn m e n t s h o u ld n o t b e f o rc e d to  p a y f o r  th e 

d e s tru c t io n o f  a b u s in e s s w h ic h  w a s m e re ly a  c o n

s e q u e n t ia l d a m a g e re s u l t in g f ro m  ta k in g th e 

p h y s ic a l p re m is e s . D o u g la s a s s e r te d th a t h o ld

in g th e g o v e rn m e n t l ia b le f o r  lo s s o f  b u s in e s s 

w a s a “ n e w  a n d s ta r t l in g”  d o c tr in e . H e e x p re s s e d 

c o n c e rn th a t i t  “ p ro m is e s s w o l le n a w a rd s w h ic h 

C o n g re s s in  i ts g e n e ro s i ty m ig h t p e rm it b u t 

w h ic h i t  h a s n e v e r b e e n a s s u m e d th e C o n s t i tu

t io n c o m p e ls .” 5 3 T h e d is s e n te rs s e e m e d m o re 

c o n c e rn e d to  a p p ly e s ta b l is h e d d o c tr in e th a n to  

in q u ire w h e th e r th e F if th  A m e n d m e n t re q u ire d 

c o m p e n s a t io n f o r  a l l th e a c tu a l lo s s e s in c u r re d 

a s a re s u l t o f  th e ta k in g .5 4

I n  a d d i t io n to  th e ta k in g o f  la n d f o r  v a r io u s

te rm s , th e f e d e ra l g o v e rn m e n t f a c e d a c la im  f o r  

ju s t c o m p e n s a t io n a r is in g f ro m  th e re q u is i t io n 

o f  f o o d  f o r  m i l i ta ry  u s e . A t  is s u e in  U n ite d S ta te s 

v . J o h n J . F e lin &  C o . (1 9 4 8 ) w a s th e a m o u n t o f  

c o m p e n s a t io n p a y a b le f o r  c e r ta in m e a t p ro d u c ts 

s e iz e d b y g o v e rn m e n t o rd e r . T h e s o le q u e s t io n 

w a s th e p e c u n ia ry v a lu e o f  th e m e a t ta k e n . B e

c a u s e m e a t p r ic e s w e re re g u la te d b y th e O P A , 

th e u s u a l re s o r t to a f re e m a rk e t p r ic e w a s n o t 

re a d i ly a v a i la b le . S e v e n J u s t ic e s a g re e d th a t , o n 

th e f a c ts p re s e n te d , th e c la im a n t c o u ld n o t re

c o v e r a n a w a rd a b o v e th e m a x im u m p r ic e s f ix e d  

b y th e O P A . H o w e v e r , th e J u s t ic e s s p l in te re d 

b a d ly w ith  re s p e c t to  th e re a s o n in g b e h in d th is 

re s u l t . O n ly  th re e J u s t ic e s f la t ly  h e ld th a t th e 

c o n tro l le d p r ic e w a s th e c o r re c t m e a s u re o f  

ju s t c o m p e n s a t io n w h e n c o m m o d it ie s s u b je c t 

to  p r ic e r e g u la t io n w e re ta k e n . I n  d is s e n t , J u s

t ic e s J a c k s o n a n d D o u g la s m a in ta in e d th a t 

p r ic e s f ix e d  b y th e O P A  to  g o v e rn v o lu n ta ry 

s a le s s h o u ld n o t b e c o n fu s e d w ith  th e c o n s t i tu

t io n a l re q u ire m e n t o f  ju s t c o m p e n s a t io n . T h e y 

p o in te d ly o b s e rv e d :PONMLKJIHGFEDCBA

The  w ar  did  not repeal or  suspend  the
Fifth Am endm ent. But it is obvious 
that the constitu tional guarantee of 
just com pensation  for private  property 
for public use becom es m eaningless 
if the  G overnm ent m ay  first, under its 

‘w ar pow ers, ’ fix  the  m arket price  and  
then m ake its contro lled figure the  
m easure  of com pensation.55

T h e o u tc o m e in  F e lin &  C o . ra is e d th e u n c o m

f o r ta b le p ro s p e c t th a t th e g o v e rn m e n t c o u ld u t i 

l iz e i ts a u th o r i ty to  re g u la te p r ic e s to  d i lu te th e 

p ro te c t io n a f fo rd e d in d iv id u a l o w n e rs b y  th e F if th  

A m e n d m e n t.5 6

A n  e s p e c ia l ly p e rp le x in g p ro b le m in  f ix in g  

ju s t c o m p e n s a t io n a ro s e f ro m  a w a r t im e la b o r 

d is p u te . I n  M a y 1 9 4 3 th e f e d e ra l g o v e rn m e n t 

to o k  p o s s e s s io n o f  m o s t o f  th e n a t io n’ s c o a l m in e s 

f o r  s e v e ra l m o n th s to  p re v e n t a w o rk  s to p p a g e . 

U n l ik e th e o th e r w a r - re la te d te m p o ra ry ta k in g s 

c a s e s , th e g o v e rn m e n t d id n o t u s e th e s u b je c t 

p ro p e r ty f o r  a n e w p u rp o s e . I n s te a d , th e a c tu a l 

m a n a g e m e n t o f  th e m in e s re m a in e d in  th e h a n d s 

o f  m in e o f f ic ia ls a s a g e n ts o f  th e g o v e rn m e n t. 

T h e s e o f f ic ia ls w e re la rg e ly f re e to  e x e rc is e th e i r 

o w n b u s in e s s ju d g m e n t a n d o p e ra te f o r  p ro f i t . 

I n  U n ite d S ta te s v . P e w e e C o a l C o . (1 9 5 1 ) a l l
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th e J u s t ic e s a g re e d th a t , n o tw i th s ta n d in g th e 

n o m in a l c h a ra c te r o f  th e s e iz u re , th e re w a s a ta k

in g o f  m in e p ro p e r ty f o r  th e p e r io d o f  g o v e rn

m e n t o p e ra t io n .5 7 B u t th e y s p l i t o v e r th e d e te r

m in a t io n o f  ju s t c o m p e n s a t io n . R a th e r th a n 

c la im  th e re a s o n a b le re n ta l v a lu e o f  th e e n te r

p r is e , th e P e w e e C o a l C o . s o u g h t to  re c o v e r f o r  

th e o p e ra t in g lo s s th a t i t  in c u r re d w h i le u n d e r 

g o v e rn m e n t c o n tro l . M o s t o f  th e lo s s a t is s u e 

b e fo re th e C o u r t re s u l te d f ro m  in c re a s e d w a g e 

p a y m e n ts . W rit in g  f o r  a p lu ra l i ty o f  f o u r , J u s

t ic e B la c k  to o k  th e p o s i t io n th a t th e F if th  A m e n d

m e n t re q u ire d th e g o v e rn m e n t to  b e a r th e to ta l 

o p e ra t in g lo s s re s u l t in g f ro m  m a n a g e m e n t b y  th e 

g o v e rn m e n t. H e w a s o f  th e o p in io n th a t th e g o v

e rn m e n t, w h i le in  p o s s e s s io n , c o u ld re c e iv e a l l  

p ro f i ts g e n e ra te d a n d m u s t re im b u rs e th e o w n

e rs f o r  a l l lo s s e s . U n d e r B la c k ’ s v ie w  th e g o v

e rn m e n t w a s in  e f fe c t a te m p o ra ry p ro p r ie to r . 

J u s t ic e S ta n le y F . R e e d c o n c u r re d o n th e n a r

ro w e r g ro u n d th a t th e m in e o w n e rs w e re e n t i t le d 

to  c o m p e n s a t io n o n ly f o r  lo s s e s a tt r ib u ta b le to  

a c ts o f  th e g o v e rn m e n t. T h e d is s e n te rs , o n th e 

o th e r h a n d , m a in ta in e d th a t th e c o m p a n y d id  n o t 

s u f fe r a n y lo s s b y  v ir tu e o f  g o v e rn m e n t o p e ra

t io n . T h e y re a s o n e d th a t th e in c re a s e d w a g e c o s ts 

w e re m a n d a te d b y a W a r L a b o r B o a rd o rd e r , 

w h ic h  w o u ld  h a v e b e e n e f fe c t iv e e v e n a b s e n t g o v

e rn m e n t c o n tro l .

A s d e m o n s tra te d in  PONMLKJIHGFEDCBAP e w e e C o a l, th e f e d e ra l 

g o v e rn m e n t f re q u e n t ly re s o r te d to  a n i l l - d e f in e d 

te c h n ic a l s e iz u re o f  v i ta l in d u s try d u r in g W o r ld  

W a r I I  a s a te c h n iq u e to  c o e rc e s e t t le m e n t o f  la 

b o r d is p u te s . T h e 5 -4 s p l i t in  P e w e e C o a l h ig h

l ig h te d th e d i f f ic u l t  c h a ra c te r o f  v a lu a t io n a n d 

c a u s a t io n is s u e s p o s e d b y  s u c h w a r t im e a c t io n s .

T h e h is to r ic a l re c o rd in d ic a te s th a t th e J u s

t ic e s c o n s c ie n t io u s ly w re s t le d w ith  th e n e w a n d 

v e x in g is s u e s o f  ju s t c o m p e n s a t io n a r is in g f ro m  

th e w a r t im e e x e rc is e o f  e m in e n t d o m a in . A  

m a jo r p a r t o f  th e p ro b le m w a s th a t th e c u s to m

a ry m e a n s o f  c a lc u la t in g ju s t c o m p e n s a t io n , 

w h ic h o f te n f e l l  s h o r t o f  p ro v id in g a f u l l  in d e m

n i ty  to  o w n e rs w h o s e p ro p e r ty w a s ta k e n , w e re 

c le a r ly in a d e q u a te to  re s o lv e th e u n iq u e e v a lu a

t io n  q u e s t io n s c re a te d b y  te m p o ra ry w a r t im e a p

p ro p r ia t io n s .5 8 I n d iv id u a l J u s t ic e s u n d e rs to o d 

th is d i le m m a a n d s o u g h t to  m o d ify  th e ru le s o f  

c o m p e n s a t io n to  f i t  w a r t im e c irc u m s ta n c e s , b u t 

th e C o u r t a s a w h o le w a s n o t p re p a re d to  re

v is i t th e b a s ic p r in c ip le s g o v e rn in g c o n d e m

n a t io n c a s e s .

The Subordination ofPONMLKJIHGFEDCBA 
Property Rights

A s th is re v ie w d e m o n s tra te s , th e S u p re m e 

C o u r t d id n o t d is p la y m u c h s o l ic i tu d e f o r th e 

r ig h ts o f  p ro p e r ty o w n e rs in  th e f a c e o f  w a r t im e 

c o n s tra in ts . P e rh a p s s u c h a n o u tc o m e w a s n o t 

s u rp r is in g . A f te r a l l , th e S u p re m e C o u r t h a s 

ra re ly c h a l le n g e d th e p o l i t ic a l b ra n c h e s in  th e 

c o n d u c t o f  m il i ta ry  o p e ra t io n s o r  th e c u r ta i lm e n t 

o f  in d iv id u a l l ib e r t ie s in  p e r io d s o f  a rm e d c o n

f l ic t . O n e p ro m in e n t s c h o la r h a s a p t ly n o te d th a t 

“ in  to ta l w a r th e C o u r t n e c e s s a r i ly lo s e s s o m e 

p a r t o f  i ts n o rm a l f re e d o m o f  d e c is io n a n d b e

c o m e s a s s im i la te d , l ik e  th e re s t o f  s o c ie ty , to  th e 

m e c h a n is m o f  th e n a t io n a l d e fe n s e .” 5 9 T h e 

C o u r t , f o r in s ta n c e , d id n o t q u e s t io n A b ra h a m 

L in c o ln ’ s a s s e r t io n o f  e x tra o rd in a ry p o w e rs d u r

in g  th e C iv i l  W a r a n d m a d e n o a tte m p t to  th w a r t 

th e w a r e f fo r t . N o n e th e le s s , o th e r f a c to rs w e re 

a ls o a t w o rk  in  th e e ra o f  W o r ld  W a r I I  th a t c a s t 

a d d i t io n a l l ig h t o n w h y  th e C o u r t p a id s o l i t t le  

h e e d to th e in v a s io n o f  t ra d i t io n a l e c o n o m ic 

r ig h ts .

C o n te m p o ra ry p o l i t ic a l a n d ju d ic ia l d e v e lo p

m e n ts w e re a p r im a ry c o n s id e ra t io n . F o l lo w in g 

a b i t te r s tru g g le b e tw e e n th e S u p re m e C o u r t a n d 

th e N e w  D e a l , th e J u s t ic e s in  1 9 3 7 a b ru p t ly a b a n

d o n e d th e i r lo n g -s ta n d in g s c ru t in y o f  e c o n o m ic 

re g u la t io n . K n o w n a s th e c o n s t i tu t io n a l re v o lu

t io n  o f  1 9 3 7 , th is s h i f t h a d a p ro fo u n d im p a c t o n 

p ro p e r ty r ig h ts .6 0 T h e c o rn e rs to n e o f  th is n e w  

c o n s t i tu t io n a l d ire c t io n w a s a ju d ic ia l ly  c re a te d 

d ic h o to m y b e tw e e n th e r ig h ts o f  p ro p e r ty o w n

e rs a n d o th e r p e rs o n a l l ib e r t ie s . S e p a ra t in g p ro p

e r ty r ig h ts f ro m  in d iv id u a l f re e d o m , th e S u p re m e 

C o u r t th e n in s t i tu te d a d o u b le s ta n d a rd o f  c o n

s t i tu t io n a l re v ie w  u n d e r w h ic h th e p re fe r re d c a t

e g o ry o f  p e rs o n a l r ig h ts re c e iv e d a h ig h e r le v e l 

o f  ju d ic ia l p ro te c t io n . I  h a v e a rg u e d e ls e w h e re 

th a t th e re is n o b a s is in  e i th e r th e te x t o f  th e 

C o n s t i tu t io n o r th e v ie w s o f  th e F ra m e rs to  d is

t in g u is h b e tw e e n p ro p e r ty o w n e rs h ip a n d o th e r 

p e rs o n a l l ib e r t ie s .6 1 I n d e e d , th e F ra m e rs b e l ie v e d 

th a t r ig h ts w e re in te rd e p e n d e n t a n d th a t th e p ro

te c t io n o f  p ro p e r ty o w n e rs h ip w a s e s s e n t ia l to  

th e e n jo y m e n t o f  p o l i t ic a l l ib e r ty .6 2 B y  1 9 4 1 , 

h o w e v e r , N e w  D e a l l ib e ra ls d o m in a te d th e 

S u p re m e C o u r t a n d th e d ic h o to m y b e tw e e n e c o

n o m ic a n d p e rs o n a l r ig h ts b e c a m e th e n e w o r

th o d o x y . R e l ig io u s d e fe re n c e to  le g is la t iv e a u

th o r i ty o v e r e c o n o m ic l i f e  w a s th e w a tc h w o rd ,
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a n d ju d ic ia l s c ru t in y o f  e c o n o m ic re g u la t io n s b e

c a m e p u re ly n o m in a l .

T h e p le a o f  w a r t im e n e c e s s i ty re in fo rc e d th e 

d e c l in e o f  ju d ic ia l re v ie w a s a re s tra in t o n g o v

e rn m e n t. A s w e h a v e s e e n , th e S u p re m e C o u r t 

re p e a te d ly in v o k e d th e w a r p o w e r a s a s o r t o f  

a l l -p u rp o s e ju s t i f ic a t io n f o r  th e e x e rc is e o f  g o v

e rn m e n ta l a u th o r i ty . T h e re is , to  b e s u re , a l in e 

o f  a u th o r i ty th a t w a r d o e s n o t s u s p e n d th e p ro

te c t io n s o f  th e C o n s t i tu t io n . I n  m u c h -q u o te d la n

g u a g e f ro m  PONMLKJIHGFEDCBAE x P a r te M il l ig a n  (1 8 6 6 ) th e C o u r t 

s ta te d : “ T h e C o n s t i tu t io n o f  th e U n ite d S ta te s is 

a L a w  f o r  ru le rs a n d p e o p le e q u a l ly in  w a r a n d 

in  p e a c e , a n d c o v e rs w ith  th e s h ie ld o f  i ts p ro

te c t io n a l l  c la s s e s o f  m e n , a t a l l  t im e s , a n d u n d e r 

a l l c irc u m s ta n c e s .” 6 3 A s la te a s 1 9 3 4 th e C o u r t 

re i te ra te d th a t “ e v e n th e w a r p o w e r d o e s n o t re

m o v e c o n s t i tu t io n a l l im i ta t io n s s a fe g u a rd in g 

e s s e n t ia l l ib e r t ie s .” 6 4 D e s p i te p a y in g l ip  s e rv ic e 

to  th e s e lo f ty  p r in c ip le s , th e S u p re m e C o u r t in  

a c tu a l i ty h a s n o t in s is te d u p o n c u s to m a ry c o n

s t i tu t io n a l g u a ra n te e s in  t im e o f  w a r . T h is te n

d e n c y w a s p a r t ic u la r ly s tro n g d u r in g W o r ld  W a r 

I I . L e a d in g c o m m e n ta to rs e x to l le d a n e x p a n

s iv e a p p l ic a t io n o f  th e w a r p o w e r to  h a rn e s s th e 

e n e rg y o f  th e e n t i re n a t io n . A s  o n e o b s e rv e r s a w 

th e m a tte r :PONMLKJIHGFEDCBA

M odern w ar is to ta l in scope; every
th ing that is in conflict w ith its suc
cessfu l conduct m ust give w ay. . . . 
The  w ar pow er... is plenary; it over
rides norm al constitu tional lim ita tions 
and guaranties, w here  the  la tter con 
flic t w ith the successfu l w aging of 
w ar.65

D ra w in g u p o n th is in te l le c tu a l c l im a te , th e S u

p re m e C o u r t p e rm it te d th e p o l i t ic a l b ra n c h e s to  

c la im  a n in d e f in i te p o w e r to  m a rs h a l th e n a t io n’ s 

re s o u rc e s , th e re b y re d u c in g th e s c o p e o f  in d i 

v id u a l e c o n o m ic r ig h ts .6 6

A ls o  in f lu e n c in g th e C o u r t w a s th e th e n - re

c e n t ju d ic ia l e n d o rs e m e n t o f  g o v e rn m e n t b y  a d

m in is tra t iv e a g e n c y . M a n y o f  th e w a r t im e c a s e s , 

s u c h a s Y a k u s a n d W ill in g h a m , c o n c e rn e d th e 

c o n s t i tu t io n a l i ty o f  re g u la t io n o f  p ro p e r ty b y  a d

m in is tra to rs . A s p a r t o f  i ts a b a n d o n m e n t o f  th e 

p ro te c t io n o f  e c o n o m ic r ig h ts a f te r 1 9 3 7 , th e 

C o u r t c o n s is te n t ly e n d o rs e d th e a d m in is t ra t iv e 

a p p a ra tu s o f  th e re g u la to ry s ta te . R e s o r t in g to  

th e a d m in is t ra t iv e b u re a u c ra c y d u r in g th e w a r

w a s a lo g ic a l o u tg ro w th o f  th is s ig n i f ic a n t s h i f t 

in  th e n a tu re o f  o u r c o n s t i tu t io n a l s tru c tu re . H a v

in g  s u s ta in e d a d m in is t ra t iv e g o v e rn m e n t in  t im e 

o f  p e a c e , th e C o u r t w a s e v e n m o re in c l in e d to  b e 

d e fe re n t ia l d u r in g w a r .

L a s t ly , in  o rd e r to u n d e rs ta n d th e S u p re m e 

C o u r t’ s ro le in  re s o lv in g p ro p e r ty r ig h ts is s u e s , 

o n e m u s t ta k e a c c o u n t o f  th e s y m b o l ic d im e n

s io n s o f  th e h o m e f ro n t e x p e r ie n c e . A lth o u g h 

W o r ld  W a r I I  w a s a p e r io d o f  h e a d y p ro s p e r i ty 

f o r  m a n y , A m e r ic a n s d e l ig h te d in  a s p ir i t o f  s e l f - 

s a c r i f ic e a s a c o n tr ib u t io n to  th e w a r e f fo r t . T h is 

m e n ta l i ty , d e s c r ib e d a s “ th e p o l i t ic s o f  s a c r i f ic e”  

b y  o n e h is to r ia n , d e c is iv e ly s h a p e d d is c o u rs e o n 

th e h o m e f ro n t .6 7 B u s in e s s e n te rp r is e s , u n io n s , 

a n d o th e r o rg a n iz e d g ro u p s w e re q u ic k to  p ro

c la im  th e i r d e g re e o f  s e l f -d e n ia l . M u c h o f  th is 

e x h o r ta t io n c a n b e s t b e u n d e rs to o d a s a n e x e r

c is e in  p u b l ic re la t io n s , b u t n o n e th e le s s th e m y s

t iq u e o f  s a c r i f ic e w a s w id e ly s h a re d .6 8 I t  w a s 

h a rd ly s u rp r is in g , th e re fo re , th a t th e rh e to r ic o f  

m u tu a l s a c r i f ic e s h o u ld h a v e w o rk e d i ts  w a y in to  

ju d ic ia l o p in io n s . T h u s , th e v ie w  th a t th e c u r

ta i lm e n t o f  th e r ig h ts o f  p ro p e r ty o w n e rs w a s 

t r iv ia l w h e n c o n tra s te d w ith  th e s a c r i f ic e o f  

o th e rs w a s a d v a n c e d in  s e v e ra l d e c is io n s . I n  

L ic h te r , f o r  in s ta n c e , th e C o u r t o b s e rv e d : “ I n  

to ta l w a r i t  is n e c e s s a ry th a t a c iv i l ia n  m a k e s 

s a c r i f ic e s o f  h is p ro p e r ty a n d p ro f i ts w i th  a t le a s t 

th e s a m e f o r t i tu d e a s th a t w ith  w h ic h a d ra f te d 

s o ld ie r m a k e s h is t ra d i t io n a l s a c r i f ic e s o f  c o m 

fo r t , s e c u r i ty a n d l i f e  i ts e l f .” 6 9 S im i la r ly , in  

C e n tra l E u re k a M in in g  th e J u s t ic e s e x p la in e d 

th a t “ w a r t im e e c o n o m ic re s tr ic t io n s , te m p o

ra ry in  c h a ra c te r , a re in s ig n i f ic a n t w h e n c o m 

p a re d to  th e w id e s p re a d u n c o m p e n s a te d lo s s 

o f  l i f e  a n d f re e d o m o f  a c t io n w h ic h w a r t ra d i

t io n a l ly d e m a n d s .” 7 0

Conclusion

W o r ld  W a r I I  w a s n o t a w a te rs h e d in  th e h is

to ry o f  p ro p e r ty r ig h ts . R a th e r , th e e ro s io n o f  

t ra d i t io n a l e c o n o m ic l ib e r ty w a s s e t in  m o tio n 

b y  th e e a r l ie r p o l i t ic a l t r iu m p h o f  th e N e w  D e a l , 

a n d th e c o n s e q u e n t a d o p t io n o f  p o l ic ie s to  m a n

a g e th e n a t io n a l e c o n o m y a n d re d is t r ib u te e c o

n o m ic p o w e r . T h e w a r c r is is o n ly  s tre n g th e n e d 

th e t re n d to w a rd th e e n la rg e m e n t o f  g o v e rn m e n t 

p o w e r a n d th e s u b o rd in a t io n o f  p ro p e r ty o w n e r

s h ip to a s e c o n d a ry c o n s t i tu t io n a l s ta tu s . B u t 

W o r ld  W a r I I  d id  f u rn is h a n a d d i t io n a l ra t io n a le
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f o r  th e S u p re m e C o u r t to  d o w n g ra d e e c o n o m ic 

r ig h ts . A s th e p o l i t ic a l h e g e m o n y o f  th e N e w  

D e a l a n d w a r t im e le g a c y f a d e d , h o w e v e r , th e

S u p re m e C o u r t c a u t io u s ly b e g a n to  re c la im i ts 

h is to r ic ro le a s a d e fe n d e r o f  th e r ig h ts o f  p ro p

e r ty o w n e rs .
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T h e b a tt le o f  Iw o  J im a h a s b e e n re m e m b e re d 

b y  h is to r ia n s f o r  i ts  c o u ra g e a n d i ts  c a rn a g e . T h e 

c a p tu re o f  th a t s tra te g ic is la n d is a ls o re m e m

b e re d a s a s te p to w a rd V -J D a y , a s i t  o p e n e d u p 

th e ro u te f o r  A m e r ic a n b o m b e rs to  e n c o u n

te r le s s re s is ta n c e to th e i r f l ig h ts to  J a p a n . 

A t  th e e n d o f  th e b a tt le i ts e l f , h o w e v e r , a 

M a r in e c h a p la in o n Iw o  J im a s a w in  th e 

s tru g g le a n d d e a th b e fo re h im  a n o th e r , a n d 

b ro a d e r , m e a n in g .

A p p ro x im a te ly f i f ty  y e a rs a g o , C h a p la in 

R o la n d B . G it te ls o h n s to o d o v e r n e w ly d u g 

A m e r ic a n g ra v e s in  Iw o  J im a a n d d e l iv e re d a 

e u lo g y .

H ere lie m en w ho loved Am erica
. . . , H ere lie officers and m en, N e

groes and w hites, rich and poor, to 
gether. H ere  no  m an  prefers another 

because of his fa ith , or despises him  
because  of his  color.... Am ong  these  
m en there is no discrim ination, no  

pre judice, no hatred. Theirs is the  
h ighest and  purest dem ocracy.1

T h e e q u a l i ty th e s e s o ld ie rs h a d f o u n d in  d e a th 

w a s , f o r G it te ls o h n , a t th e h e a r t o f  th e w a r’ s 

m e a n in g .

W hoever of us lifts his hand in hate  
against a brother, or th inks him self 
superior to  those  w ho  happen  to  be  in  
the  m inority, m akes of th is  cerem ony, 

and of the bloody sacrifice it com 
m em orates, an em pty, hollow  m ock
ery. Thus, then, do w e, the  liv ing, now  

dedicate  ourselves, to  the  right of Prot
estants, C atholics and  Jew s, of w hite  
m en and N egroes alike, to enjoy the  

dem ocracy  for w hich  all of them  have  
paid  the  price.2

T h e re w a s a n i r o n y  in  th e e q u a l i ty G it te ls o h n 

f o u n d a m o n g th e f a l le n s o ld ie rs , a p o in t n o t m e n

t io n e d in  th e c h a p la in’ s e u lo g y . T h e m il i ta ry  

f o rc e s th a t f o u g h t in  Iw o  J im a w e re ra c ia l ly s e g

re g a te d . Y e t th e l im i ta t io n s o n th e m il i ta ry ’ s 

p ra c t ic e o f  e q u a l i ty d id  n o t d a m p e n G it te ls o h n’ s 

p a s s io n a te a rg u m e n t th a t o u t o f  th e c a rn a g e o f  

Iw o  J im a c a m e a c o m m itm e n t a n d a n o b l ig a t io n 

to  g iv e d e m o c ra c y m e a n in g a c ro s s th e d iv is io n s 

o f  ra c e , re l ig io n , a n d c la s s .

Too  m uch  blood  has gone  in to  th is  soil 
for us to le t it lie barren. Too m uch  
pain  and  heartache  have  fertilized  the  
earth on w hich w e stand. W e here
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solem nly  sw ear: it shall not be  in  vain.

O ut of th is  w ill com e, w e  prom ise, the  
birth of a  new  freedom  for the  sons  of 

m en everyw here.3aZYXWVUTSRQPONMLKJIHGFEDCBA

C h a p la in G it t le s o h n’ s in te rp re ta t io n o f  th e 

m e a n in g o f  th e w a r , w ith  i ts e m b ra c e o f  e q u a l i ty 

a s a c e n tra l d e m o c ra t ic v a lu e , w a s w id e ly  s h a re d 

d u r in g th e w a r y e a rs . A t  le a s t o n a n id e o lo g ic a l 

le v e l , th e n o t io n th a t th e n a t io n a s a w h o le h a d a 

s ta k e in  ra c ia l e q u a l i ty g a in e d in c re a s in g c u r

re n c y . A n d  a c c o rd in g to  W e n d e l l L .  W il lk ie ,  o u t 

o f  th e w a r w o u ld c o m e a c o m m itm e n t to  s o c ia l 

c h a n g e : “ O u r v e ry p ro c la m a t io n s o f  w h a t w e 

a re f ig h t in g f o r  h a v e re n d e re d o u r o w n in e q u i

t ie s s e l f -e v id e n t ,”  h e s a id . “ W h e n w e ta lk  o f  f re e

d o m  a n d o p p o r tu n i ty f o r  a l l n a t io n s th e m o c k

in g  p a ra d o x e s in  o u r o w n s o c ie ty b e c o m e s o c le a r 

th e y c a n n o lo n g e r b e ig n o re d .” 4

T h is th in k in g in f lu e n c e d m e m b e rs o f  th e S u

p re m e C o u r t , ju s t a s i t  d id o th e r A m e r ic a n s . 

F ro m  J u s t ic e W il l ia m  O . D o u g la s’ s p e rs p e c t iv e , 

W o r ld  W a r I I  p ro v id e d a c o n te x t in  w h ic h to  re

e x a m in e A m e r ic a n id e a ls . “ W h a t k in d  o f  p e o p le 

a re w e ?”  h e a s k e d a n a u d ie n c e in  1 9 4 3 . “ W h a t 

is th e f o u n d a t io n o f  th is s o c ie ty th a t to d a y f a c e s 

th e m e c h a n iz e d m ig h t o f  th e to ta l i ta r ia n s ta te s ?”

A n s w e r in g h is q u e s t io n , D o u g la s s a id th a t :

The foundation of our society is the  
m inority.... R ecognition of the  sm all
est m inority is w ritten in blood  as  w ell 
as ink in our Bill of R ights. ... W e  
know that the constitu tional safe 
guards of equal justice under the law  
are  absolute ly  essentia l to  the  preser
vation  of liberty. For history  has  show n  
that once  persecution is unloosed on  

one m inority, it spreads like a  blight.5

D o u g la s s u g g e s te d th a t th e g re a te s t p o w e r th e 

n a t io n h a d a g a in s t th e A x is  w a s th e p o w e r o f  i ts  

id e a ls . “ H it le r h a s c h a l le n g e d th is s o c ie ty o f  

o u rs ,”  h e s a id . B o th G e rm a n y a n d J a p a n u s e d 

A m e r ic a n ra c e d is c r im in a t io n in  w a r t im e p ro

p a g a n d a , a n d w e re , a c c o rd in g to  D o u g la s , “ a t

te m p t in g to  w e a k e n u s a t h o m e b y  w re n c h in g a t 

th e b o n d s th a t u n i te o u r in n u m e ra b le m in o r i t ie s 

in to o n e in d iv is ib le A m e r ic a .” “ T h e y c a n n o t 

s u c c e e d ,”  D o u g la s c la im e d . “ W e k n o w  th a t o u r 

m a jo r i ty is c re a te d o u t o f  m in o r i t ie s w h o k n o w  

h o w  to  l iv e  to g e th e r , h o w  to w o rk  to g e th e r a n d

h o w  to s t ic k to g e th e r . . . . T h a t a r t is o n e o f  

A m e r ic a’ s u n iq u e c o n tr ib u t io n s to  th e h is to ry o f  

g o v e rn m e n t. I t  is th a t a r t th a t w il l  n o t o n ly  w in  

th e w a r ; i t  w il l  a ls o p re s e rv e th e p e a c e w e e a rn .” 6

T h e id e a o f  A m e r ic a a s a n a t io n o f  m in o r i

t ie s w h o k n e w h o w  to “ l iv e  to g e th e r . . . w o rk  

to g e th e r a n d . . . s t ic k to g e th e r ,”  w a s c h a l le n g e d 

a s h o r t th re e m o n th s a f te r D o u g la s’ s M a rc h 1 9 4 3 

s p e e c h , w h e n a m a jo r ra c e r io t  b ro k e o u t in  D e

t ro i t , o n ly to b e f o l lo w e d b y a n o th e r r io t in  

H a r le m la te r in  th e y e a r . M a s s iv e m ig ra t io n o u t 

o f  th e S o u th to  u rb a n a re a s in  th e N o r th a n d W e s t 

le d to  a h o u s in g s h o r ta g e a n d p o o r l iv in g  c o n d i

t io n s f o r m a n y A f r ic a n -A m e r ic a n s , a n d th e s e 

c o n d i t io n s w e re a m a jo r c a u s e o f  u rb a n ra c ia l 

f r ic t io n . S u s ta in e d e m p lo y m e n t d is c r im in a t io n 

in  w a r in d u s tr ie s , u s e o f  re s tr ic t iv e c o v e n a n ts th a t 

l im i te d b la c k a c c e s s to m a n y n e ig h b o rh o o d s , 

a n d— m o s t ja r r in g— ra c ia l s e g re g a t io n in  th e 

m il i ta ry  f u e le d A f r ic a n -A m e r ic a n f ru s tra t io n .7 I n  

re m e m b e r in g th e s e y e a rs , A f r ic a n -A m e r ic a n 

f ig h te r p i lo t  C h u c k D ry d e n p u t i t  th is w a y : “ I ’ m  

s t i l l  s o m a d . H o w  c o u ld o u r c o u n try d o th a t to  

u s ? . . . W e w e re f ig h t in g  tw o  w a rs— o n e s h o o t

in g  w a r a n d o n e a g a in s t J im  C ro w , a g a in s t d is

c r im in a t io n a n d p re ju d ic e .” 8

T h is f ig h t o n tw o f ro n ts w a s c a l le d th e 

“ D o u b le V ”  c a m p a ig n . R a th e r th a n p la c in g c iv i l  

r ig h ts p ro te s t o n th e b a c k b u rn e r d u r in g th e w a r , 

w h ic h h a d b e e n th e s tra te g y d u r in g W o r ld  W a r  

I , th e N A A C P  a n d o th e r g ro u p s c a l le d f o r  v ic 

to ry  a b ro a d a g a in s t F a s c is m , a n d v ic to ry  a t h o m e 

a g a in s t ra c is m . L e a d e rs s u c h a s A . P h i l l ip  

R a n d o lp h , h e a d o f  th e B ro th e rh o o d o f  S le e p in g 

C a r P o r te rs , p u t p re s s u re o n th e R o o s e v e l t A d 

m in is tra t io n to e n d d is c r im in a t io n in  d e fe n s e 

in d u s tr ie s a n d in  th e m il i ta ry . R a n d o lp h’ s M a rc h 

o n W a s h in g to n M o v e m e n t, w h ic h th re a te n e d to  

b r in g a s m a n y a s 1 0 0 ,0 0 0 A f r ic a n -A m e r ic a n s to  

W a s h in g to n to  p ro te s t , u l t im a te ly le d R o o s e v e l t 

to s ig n a n e x e c u t iv e o rd e r th a t p ro h ib i te d ra c e 

d is c r im in a t io n in  d e fe n s e in d u s tr ie s . P e rh a p s 

th e c h a n g e d u r in g th e w a r y e a rs w ith  th e m o s t 

f a r - re a c h in g c o n s e q u e n c e s w a s m a s s iv e b la c k m i 

g ra t io n o u t o f  a g r ic u l tu ra l a re a s in  th e S o u th . 

T h e re s u l t in g d e m o g ra p h ic c h a n g e s w o u ld le a d 

to s u f f ic ie n t A f r ic a n -A m e r ic a n v o t in g s tre n g th 

in  s o m e N o r th e rn c i t ie s th a t in  1 9 4 8 a n a ly s ts 

w o u ld a rg u e th a t b la c k s h e ld th e b a la n c e o f  p o w e r 

in  th a t y e a r’ s v e ry c lo s e p re s id e n t ia l e le c t io n .9

I n  s p i te o f  th e id e o lo g ic a l s h i f t d u r in g th e 

w a r y e a rs , c iv i l  r ig h ts c o n s c io u s n e s s o n th e p a r t
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o f  w h ite s d u r in g th e 1 9 4 0 s h a d i ts l im i ts . F o r 

th e i r p a r t , S o u th e rn s ta te s c o n t in u e d to d e fe n d 

th e p ra c t ic e o f  ra c ia l s e g re g a t io n a s p ro m o t in g 

p e a c e a n d h a rm o n y b e tw e e n th e ra c e s . W h ite 

l ib e ra ls w h o e m b ra c e d ra c ia l e q u a l i ty o f te n d id  

s o in  th e te rm s a r t ic u la te d b y  G u n n a r M y rd a l in  

h is p a th -b re a k in g s tu d y o f  A m e r ic a n ra c e re la

t io n s , LKJIHGFEDCBAA n  A m er ican D ilem m a. A s d id o th e r 

w r i te rs in  h is d a y , M y rd a l c a l le d th e p ro b le m o f  

ra c e in  A m e r ic a th e “ N e g ro p ro b le m .”  A f r ic a n - 

A m e r ic a n s w e re a p ro b le m f o r  A m e r ic a n d e m o c

ra c y , a c c o rd in g to  M y rd a l , b e c a u s e d is c r im in a

t io n a g a in s t th e m e x p o s e d th e c o n tra d ic t io n s 

b e tw e e n th e “ A m e r ic a n c re e d”  a n d A m e r ic a n 

p ra c t ic e . A r t ic u la t in g th e “ N e g ro p ro b le m”  a s a 

c o n f l ic t in  m o ra l v a lu e s , M y rd a l id e n t i f ie d th e 

lo c u s o f  th e p ro b le m in  th e h e a r ts o f  w h ite A m e r i

c a n s .1 0 I f  th e p ro b le m la y  in  th e h e a r ts o f  w h ite 

p e o p le , th e n , w ith in  th a t f ra m e w o rk , th e p ro b

le m  m ig h t b e s o lv e d i f  th is h e a r ta c h e c o u ld b e 

re l ie v e d . A s th e s to ry w o u ld u n fo ld f u r th e r in  

th e p o s tw a r y e a rs , w h ite m o ra l c o n f l ic t c o u ld b e 

re l ie v e d b y  f o rm a l le g a l c h a n g e —  th e a n n o u n c e

m e n t o f  a b s tra c t r ig h ts in  c a s e s l ik e  PONMLKJIHGFEDCBAB ro w n v .

B o a rd o f E d u c a tio n "— e v e n th o u g h a c tu a l s o

c ia l c h a n g e in  th e l iv e s o f  p e rs o n s o f  c o lo r w o u ld 

n o t a lw a y s f o l lo w  v e ry c lo s e ly th e c h a n g e s in  

th e la w .1 2

B u t w h a t o f  J u s t ic e D o u g la s’ s n o t io n o f  a n 

“ a r t”  o f  re c o n c i l in g m in o r i ty  r ig h ts w ith in  a p o

l i t ic a l  s y s te m b a s e d o n m a jo r i ty ru le ? D id  D o u

g la s h a v e in  m in d a c o n s t i tu t io n a l v is io n o f  th e 

a c c o m m o d a t io n o f  m in o r i ty in te re s ts w ith in  a 

d e m o c ra t ic p o l i t ic a l s tru c tu re ? A n d w h a t w a s 

th e C o u r t’ s ro le in  p re s e rv in g th is a r t o f  g o v e r

n a n c e u p o n w h ic h w o r ld  p e a c e a p p e a re d to  re s t?

B e g in n in g in  th e la te 1 9 3 0 s , th e S u p re m e 

C o u r t a d d re s s e d th is c o n c e rn a s i t  a d o p te d a n e w  

a p p ro a c h to  e v a lu a t in g ra c e d is c r im in a t io n c a s e s . 

A s D a v id B ix b y  p u t i t  in  h is im p o r ta n t s tu d y o f  

U n ite d S ta te s v . C la ss ic ,1 3 “ th e C o u r t m o v e d to 

w a rd a n e w p a ra d ig m o f  ty ra n n y , o n e in  w h ic h 

p e rs e c u t io n o f  m in o r i t ie s b y a n u n re s tra in e d , 

in to le ra n t m a jo r i ty p o s e d th e m a jo r th re a t to  d e

m o c ra c y .” 1 4 T o  f u l ly  u n d e rs ta n d th e e m e rg e n c e 

o f  th is n e w p a ra d ig m , h o w e v e r , w e m u s t s te p 

b a c k to  a n e v e n t th a t im m e d ia te ly p re c e d e d th e 

w a r : th e C o u r t-p a c k in g c r is is .

D u r in g th e w a r y e a rs c iv i l  r ig h ts g ro u p s w a g e d w h a t w a s k n o w n a s th e “ D o u b le V ”  c a m p a ig n , a tw o -p ro n g e d e f fo r t f o r  

v ic to ry  a g a in s t F a s c is m a b ro a d a n d v ic to ry  a g a in s t ra c is m a t h o m e . U n l ik e  A f r ic a n -A m e r ic a n s o ld ie rs in  W o r ld  W a r I ,  

th e s e F o r t B ra g g re c ru i ts c o u ld e x p e c t th e N A A C P to  a d v a n c e th e i r c a u s e a t h o m e w h i le th e y w e n t o f f  to  f ig h t , a n d 

p e rh a p s to  d ie , f o r  th e i r c o u n try .
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I t  w a s in  th e c o n te x t o f  R o o s e v e l t’ s C o u r t

p a c k in g p la n in  1 9 3 7 th a t a p o p u la r d e b a te a b o u t 

th e ro le o f  th e c o u r ts in  a d e m o c ra t ic s y s te m w a s 

g e n e ra te d . F ru s tra te d b y th e S u p re m e C o u r t’ s 

ru l in g s s tr ik in g d o w n m a n y o f  h is N e w  D e a l re

f o rm  m e a s u re s , R o o s e v e l t p ro p o s e d a p la n to  a d d 

a d d i t io n a l J u s t ic e s to  th e C o u r t f o r  e v e r /J u s t ic e 

o v e r th e a g e o f  s e v e n ty - f iv e w h o d id  n o t re t i re . 

I n  th is w a y , h e w o u ld b e a b le to  a d d e n o u g h n e w  

J u s t ic e s to  e n s u re a n e w  C o u r t m a jo r i ty l ik e ly  to  

u p h o ld N e w  D e a l le g is la t io n . W h ile  p ro p o n e n ts 

o f  th e p la n b e l ie v e d th a t ju d ic ia l c h a n g e , a c h ie v e d 

o n e w a y o r a n o th e r , w a s n e c e s s a ry to  e n a b le th e 

g o v e rn m e n t to  m e e t im p o r ta n t n e e d s , o p p o n e n ts 

q u e s t io n e d th e im p a c t o f  th e p la n o n o u r s y s te m 

o f  g o v e rn m e n t. O f  c e n tra l c o n c e rn w a s th e ro le 

o f  a n in d e p e n d e n t ju d ic ia ry a s a c h e c k o n e x e c u

t iv e p o w e r in  th e f o rm  o f  d ic ta to r ia l a m b it io n s 

b y  th e P re s id e n t . I n  a d d i t io n , a s F a s c is m s w e p t 

E u ro p e , a n d in te l le c tu a ls p o n d e re d th e c irc u m 

s ta n c e s u n d e r ly in g H it le r ’ s r is e to  p o w e r , a c o n

c e rn a b o u t u n b r id le d m a jo r i ta r ia n is m a ls o in 

f o rm e d th e d e b a te o n  th e C o u r t p la n .1 5 T h e n e e d 

f o r  a n in d e p e n d e n t ju d ic ia ry to  s e rv e a s a c h e c k 

o n a b u s e s b y  th e le g is la t iv e b ra n c h s e e m e d p a r

t ic u la r ly  p re s s in g in  th e a n x io u s y e a rs p re c e d

in g th e o u tb re a k o f  w a r . W a lte r L ip p m a n n 

a rg u e d th a t a n in d e p e n d e n t ju d ic ia ry w a s th e “ v i 

ta l c e n te r”  o f  c o n s t i tu t io n a l d e m o c ra c y , a n d w a s 

a s o u rc e o f  p ro te c t io n a g a in s t a b u s e s b y  a “ t ra n

s ie n t a n d h y s te r ic a l m a jo r i ty .” 1 6 B y  u n d e rm in

in g  ju d ic ia l in d e p e n d e n c e , th e C o u r t-p a c k in g 

p la n th re a te n e d to  d im in is h th e in s t i tu t io n a l s a fe

g u a rd a g a in s t F a s c is m a t h o m e .

T h e C o u r t-p a c k in g p la n w e n t d o w n to d e

f e a t in  1 9 3 7 a s th e C o u r t o n  i ts o w n s te p p e d b a c k 

f ro m  th e c o n s t i tu t io n a l c r is is b y  a d o p t in g a m o re 

d e fe re n t ia l p o s tu re , a n d b y  u p h o ld in g s ta te a n d 

f e d e ra l le g is la t iv e re fo rm s .1 7 I n  th a t c o n te x t , 

m e m b e rs o f  th e C o u r t w h o h a d lo n g d is s e n te d in  

c a s e s o v e r tu rn in g N e w  D e a l le g is la t io n n o w  

f o u n d th e m s e lv e s in  th e m a jo r i ty , c h a rg e d w ith  

th e re s p o n s ib i l i ty o f  c ra f t in g a g o v e rn in g d o c

t r in e . T h e n e w  C o u r t m a jo r i ty a d o p te d a p o s

tu re o f  ju d ic ia l d e fe re n c e to  th e le g is la t iv e 

p ro c e s s . M a jo r i ta r ia n is m w a s th e b a s is o f a 

d e m o c ra t ic s y s te m , s o th e w il l  o f  th e m a jo r i ty , 

a s e x p re s s e d in  le g is la t io n , s h o u ld b e u p h e ld . B u t 

w h a t o f th e p ro b le m th a t PONMLKJIHGFEDCBAu n b r id le d 

m a jo r i ta r ia n is m w o u ld le a d in e x o ra b ly to F a s

c is m ? W a s th e re a w a y , in  s p i te o f  a g e n e ra l ru le 

o f  ju d ic ia l d e fe re n c e , th a t th e C o u r t c o u ld m o re

c lo s e ly s c ru t in iz e le g is la t io n th a t in v o lv e d in d i

v id u a l r ig h ts ? H o w  c o u ld th e C o u r t d e fe r in  a n 

e c o n o m ic p o l ic y  c a s e , f o r  e x a m p le , y e t lo o k  m o re 

c a re fu l ly a t s ta tu te s th a t h a rm e d re l ig io u s o r ra

c ia l m in o r i t ie s ?1 8

I t  w a s in  a n u n l ik e ly  c a s e a b o u t c o c o n u t o i l  

in  1 9 3 8 th a t J u s t ic e H a r la n F is k e S to n e s u g g e s te d 

a th e o ry th a t c o u ld re c o n c i le th e s e c o n f l ic ts . 

U n ite d S ta te s v . C a ro te n e P ro d u c ts '9 c o n c e rn e d 

th e c o n s t i tu t io n a l i ty o f  a f e d e ra l la w  th a t f o rb a d e 

th e s h ip m e n t in  in te rs ta te c o m m e rc e o f  “ F i l le d  

M ilk ” — m ilk  w ith  th e m ilk  f a t ta k e n o u t a n d re

p la c e d w ith  s o m e o th e r o i l  o r  f a t . C a ro le n e P ro d

u c ts s h ip p e d s k im m e d m ilk  m ix e d w ith  c o c o n u t 

o i l , a n d w a s in d ic te d f o r  v io la t in g th e a c t . T h e 

C o u r t d is m is s e d C a ro le n e P ro d u c ts’ a rg u m e n ts 

th a t th e a c t w a s u n c o n s t i tu t io n a l o n a v a r ie ty o f  

g ro u n d s , in c lu d in g s u b s ta n t iv e d u e p ro c e s s . I n  

u p h o ld in g th e a c t , th e C o u r t a d o p te d a d e fe re n

t ia l p o s tu re , n o t in g th a t le g is la t io n re g u la t in g 

“ o rd in a ry c o m m e rc ia l t ra n s a c t io n s”  s h o u ld b e 

p re s u m e d to  b e c o n s t i tu t io n a l .2 0

T h e re w e re a re a s , h o w e v e r , w h e re th e p re

s u m p t io n o f  c o n s t i tu t io n a l i ty m ig h t n o t a p p ly . 

I n  f o o tn o te f o u r o f  C a ro le n e P ro d u c ts , J u s t ic e 

S to n e o u t l in e d a th e o ry o f  p o l i t ic a l p ro c e s s f a i l 

u re . T h e p o l i t ic a l p ro c e s s w a s th e n o rm a l c o r

re c t iv e f o r u n d e s ira b le le g is la t io n , b u t th e re 

m ig h t b e t im e s w h e n th e m a jo r i ta r ia n p o l i t ic a l 

p ro c e s s c o u ld n o t c o r re c t s o m e w ro n g s . S to n e 

s u g g e s te d in  f o o tn o te f o u r th a tPONMLKJIHGFEDCBA

it is unnecessary to consider now  
w hether leg is la tion w hich restricts  
those  politica l processes  w hich  can  or
dinarily be expected to bring about 
repeal of undesirable leg is la tion, is  to  

be subjected to m ore exacting jud i
cia l scrutiny.... N or need  w e  enquire  
w hether... pre judice  against discrete  
and insu lar m inorities m ay be a  spe 
cia l condition, w hich tends seriously  

to  curta il the  operation of those  politi
cal processes ord inarily to be re lied  
upon to protect m inorities, and  w hich  
m ay call for a correspondingly m ore  
searching jud ic ia l inquiry.21

I n  f o o tn o te f o u r , J u s t ic e S to n e u s e d th e la n

g u a g e o f  m in o r i ty r ig h ts to  ta lk  a b o u t ra c e , a n d 

c o m p a re d s ta tu te s th a t d is c r im in a te a g a in s t a 

ra c ia l m in o r i ty w ith  th o s e o v e r t ly re s tr ic t in g
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th e p o l i t ic a l p ro c e s s b y  re s tr ic t in g v o t in g a n d 

F irs t A m e n d m e n t r ig h ts . I n  b o th c o n te x ts , 

S to n e s u g g e s te d th a t th e m a jo r i ta r ia n p o l i t i 

c a l p ro c e s s c o u ld n’ t  c o r re c t i ts e l f . I t  w a s in  th is 

c o n te x t th a t “ m o re s e a rc h in g ju d ic ia l in q u iry ”  

w o u ld b e n e c e s s a ry to p ro te c t c o n s t i tu t io n a l 

r ig h ts .2 2

T h e im a g e o f  d e m o c ra c y e m b o d ie d in  f o o t

n o te f o u r w a s b o th p ro c e d u ra l a n d s u b s ta n t iv e . 

T h e p ro c e d u re w a s p o p u la r g o v e rn a n c e th ro u g h 

e le c te d re p re s e n ta t iv e s . T h e s u b s ta n c e w a s a 

v is io n o f  ju s t ic e th a t a t th e v e ry le a s t w o u ld n o t 

to le ra te re p re s s io n o f  m in o r i ty  r ig h ts .

T h e C o u r t h a d , o f  c o u rs e , d e c id e d m a n y im 

p o r ta n t ra c e d is c r im in a t io n c a s e s in  e a r l ie r y e a rs . 

T h e c o n c e p tu a l iz a t io n o f  ra c e in  e a r l ie r c a s e s 

f o c u s e d o n h is to ry a n d o n c u l tu re , ra th e r th a n 

o n  p o l i t ic s . T h e c a s e s lo o k e d to  A f r ic a n -A m e r i

c a n s a s b e in g f re e d f ro m  th e s ta tu s o f  s la v e ry , 

a n d v ie w e d th e F o u r te e n th A m e n d m e n t E q u a l 

P ro te c t io n C la u s e a s o u t la w in g th e c o n t in u a t io n 

o f  d is c r im in a t io n th a t i t  s a w a s a le g a c y o f  th a t 

h is to ry o f  s la v e ry . T h e la n g u a g e o f  “ m in o r i ty  

r ig h ts”  w a s n o t e m p lo y e d .2 3 PONMLKJIHGFEDCBAC a ro le n e P ro d u c ts 

s ig n a l le d th e e m e rg e n c e o f  a m in o r i ty  r ig h ts ju 

r is p ru d e n c e , w h ic h w o u ld b e a p p l ie d in  c a s e s o f  

d is c r im in a t io n a g a in s t A f r ic a n -A m e r ic a n s a n d 

o th e r p e rs o n s o f  c o lo r .

F o o tn o te f o u r o f  C a ro le n e P ro d u c ts e v e n tu

a l ly  w o u ld b lo s s o m in to  a v ir tu a l c o t ta g e in d u s

t r y  o f  c o n s t i tu t io n a l s c h o la rs h ip . T h is d e v e lo p

m e n t w o u ld b e m a n y y e a rs in  c o m in g , h o w e v e r , 

a n d w o u ld o c c u r in th e c o n te x t o f th e 

c o u n te rm a jo r i ta r ia n c r i t iq u e o f  W a rre n C o u r t 

a c t iv is m , p o w e r fu l ly a r t ic u la te d in  th e w o rk  o f  

A le x a n d e r B ic k e l .2 4 D u r in g th e W o r ld  W a r I I  

y e a rs , h o w e v e r , f o o tn o te f o u r p ro v id e d a m e a n s 

o f  re c o n c e p tu a l iz in g th e r ig h ts o f  p e rs o n s o f  

c o lo r . I ts f o rm  o f  a n a ly s is w o u ld n o t a lw a y s b e 

re l ie d u p o n , b u t in c re a s in g ly th e la n g u a g e o f  

m in o r i ty  r ig h ts a n d p o l i t ic a l p ro c e s s f a i lu re c a m e 

to  in fo rm  th e C o u r t’ s a r t ic u la t io n o f  w h a t w a s a t 

s ta k e in  c a s e s w h e re p e rs o n s o f  c o lo r h a d b e e n 

d is a d v a n ta g e d . T h e m in o r i ty r ig h ts ju r is p ru

d e n c e th a t d e v e lo p e d o u t o f  th is a n a ly s is la id  th e 

g ro u n d w o rk f o r  m o re e x p a n s iv e c iv i l  r ig h ts a d

v a n c e s in  la te r y e a rs .

D u r in g th e w a r y e a rs , th e C o u r t s tre n g th e n e d 

p ro te c t io n f o r  A f r ic a n -A m e r ic a n s in  l im i te d  y e t 

s ig n i f ic a n t w a y s . F ro m  t im e to  t im e , th e C o u r t 

e x p l ic i t ly  in v o k e d th e k in d  o f  a n a ly s is e m b o d

ie d in  f o o tn o te f o u r , c o n s id e r in g th e im p a c t o f  a

m a jo r i ta r ia n p o l i t ic a l p ro c e s s o n ra c ia l m in o r i

t ie s . I n te re s t in g ly , th e C o u r t’ s a n a ly s is o f  m i 

n o r i t ie s a n d th e p o l i t ic a l p ro c e s s , a n d i ts e x p a n d

in g c o n c e p t io n o f  th e n a tu re o f  c o n s ti tu t io n a l 

e q u a l i ty , o f te n a p p e a rs in  c a s e s in v o lv in g  s ta tu

to ry in te rp re ta t io n .PONMLKJIHGFEDCBA
I

P e rs o n s o f  c o lo r f i t  c le a r ly w ith in  th e C o u r t’ s 

m in o r i ty r ig h ts p a ra d ig m , a n d v o t in g r ig h ts a re 

a t th e h e a r t o f  d e m o c ra t ic g o v e rn m e n t, s o i t  is 

n o t s u rp r is in g th a t im p o r ta n t a d v a n c e s d u r in g 

th is p e r io d w o u ld o c c u r in  th e a re a o f  v o t in g 

r ig h ts f o r  p e rs o n s o f  c o lo r . T h e S u p re m e C o u r t 

h a d ta k e n u p v o t in g r ig h ts in  e a r l ie r y e a rs , a n d 

h a d s tru c k d o w n o b v io u s f o rm s o f  ra c e d is c r im i

n a t io n s u c h a s “ g ra n d fa th e r c la u s e s”  th a t e n f ra n

c h is e d o n ly  th o s e p e rs o n s w h o  w e re d e s c e n d a n ts 

o f  p e rs o n s w h o  c o u ld v o te p r io r to  th e p a s s a g e o f  

th e F o u r te e n th a n d F if te e n th A m e n d m e n ts . 

“ W h i te p r im a r ie s”  w e re a n o th e r m e a n s u s e d b y  

S o u th e rn s ta te s in  th e e a r ly tw e n t ie th c e n tu ry to  

d is f ra n c h is e A f r ic a n -A m e r ic a n v o te rs . B e c a u s e 

th e D e m o c ra t ic p a r ty n o m in e e c o u ld b e a s s u re d 

v ic to ry in  th e g e n e ra l e le c t io n d u e to  th e p a r ty’ s 

p ro m in e n c e in  th e S o u th , i f  A f r ic a n -A m e r ic a n s 

w e re e x c lu d e d f ro m  v o t in g in  th e D e m o c ra t ic 

p r im a ry , th e y lo s t th e o p p o r tu n i ty to  h a v e th e i r 

v o te s c o u n te d th e o n ly  t im e th e y m a tte re d .2 5

T h e p ro b le m o f  w h ite p r im a r ie s f i r s t c a m e 

b e fo re th e C o u r t in  th e 1 9 2 0 s . A  T e x a s s ta tu te 

o v e r t ly b a r r in g A f r ic a n -A m e r ic a n s f ro m  v o t in g 

in  p r im a ry e le c t io n s w a s o v e r tu rn e d b y  th e C o u r t 

in  1 9 2 7 , a n d a s ta tu te e n a c te d to  c irc u m v e n t th a t 

ru l in g  b y  c h a rg in g s ta te p a r ty e x e c u t iv e c o m m it

te e s w ith  th e re s p o n s ib i l i ty o f  d e te rm in in g p a r ty 

m e m b e rs h ip q u a l i f ic a t io n s w a s o v e r tu rn e d in  

1 9 3 2 .2 6 T h e s e ru l in g s n e v e r th e le s s le f t m u c h 

ro o m f o r  c re a t iv i ty in  re s tr ic t in g v o t in g r ig h ts in  

p r im a ry e le c t io n s , le a v in g th e e x te n t o f  th e 

C o u r t’ s w il l in g n e s s to p ro te c t p r im a ry v o t in g 

r ig h ts in  d o u b t. W h e n th e T e x a s D e m o c ra t ic 

P a r ty b a r re d p e rs o n s o f  c o lo r f ro m  v o t in g in  p r i 

m a ry e le c t io n s , th e C o u r t u p h e ld th e re s tr ic t io n 

in  G ro v e y v . T o w n se n d in  1 9 3 5 .2 7 P o l i t ic a l p a r

t ie s w e re p r iv a te g ro u p s , th e C o u r t re a s o n e d , a n d 

th e re fo re d is c r im in a t io n b y  p a r t ie s d id  n o t v io 

la te th e F o u r te e n th a n d F if te e n th a m e n d m e n ts , 

w h ic h a p p l ie d o n ly to g o v e rn m e n t a c t io n . 

G ro v e y s e t th e l im i ts  o f  th e C o u r t’ s p re w a r f o r 

m u la t io n o f  p r im a ry v o t in g r ig h ts .

G ro v e y w a s u n d e rm in e d in  1 9 4 1 in  U n ite d
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S ta te s v . C la ss ic ,aZYXWVUTSRQPONMLKJIHGFEDCBA2 8 a n o n ra c e c a s e in v o lv in g  b a l

lo t ta m p e r in g in  a L o u is ia n a p r im a ry e le c t io n . 

T h e n , in  1 9 4 4 , th e w h ite p r im a ry w a s b a c k b e

f o re th e C o u r t in  U .S v . A llw r ig h t.2 9 T h is t im e 

th e C o u r t h e ld th a t a l th o u g h i t  w a s th e D e m o

c ra t ic P a r ty th a t e x c lu d e d A f r ic a n -A m e r ic a n s , 

th e s ta te h a d s ta tu te s th a t re g u la te d th e s e le c t io n 

o f  p a r ty n o m in e e s . T h e s ta tu to ry s c h e m e in  e f

f e c t m a d e th e p a r ty s u b je c t to s ta te re g u la t io n s 

a n d “ a n a g e n c y o f  th e s ta te in  s o f a r a s i t  d e te r

m in e s th e p a r t ic ip a n ts in  a p r im a ry e le c t io n .”  

D e m o c ra t ic p a r ty a c t io n e x c lu d in g A f r ic a n - 

A m e r ic a n s f ro m  p r im a ry e le c t io n s w a s th e re fo re 

“ s ta te a c t io n”  w ith in  th e m e a n in g o f  th e F if te e n th 

A m e n d m e n t. G ro v e y w a s e x p l ic i t ly  o v e r ru le d .3 0

J u s t ic e R o b e r ts , th e lo n e d is s e n te r in  

A llw r ig h t, w a s a p p a l le d th a t h is c o l le a g u e s w o u ld 

o v e r tu rn a f a i r ly  re c e n t c a s e o n p o in t . H e m a y 

h a v e b e e n p a r t ic u la r ly u n h a p p y b e c a u s e h e h a d 

a u th o re d th e C o u r t’ s u n a n im o u s G ro v e y o p in

io n . “ T h e re a s o n f o r m y c o n c e rn ,”  h e c o m 

p la in e d , “ is th a t th e in s ta n t d e c is io n . . . te n d s to  

b r in g a d ju d ic a t io n s o f  th is t r ib u n a l in to  th e s a m e 

c la s s a s a re s tr ic te d ra i l ro a d t ic k e t , g o o d f o r  th is 

d a y a n d t ra in o n ly .”  A lth o u g h th e w a r t im e f o 

c u s o n  th e p o l i t ic a l r ig h ts o f  m in o r i t ie s m a y h a v e 

in f lu e n c e d th e m a jo r i ty ’ s s e n s e o f  th e im p o r ta n c e 

o f  th e c a s e , R o b e r ts d re w  f ro m  th e h is to r ic a l c o n

te x t a d i f fe re n t le s s o n . T h e d is ru p t in g e f fe c t o f  

w a r t im e d e m a n d e d , in s te a d , s ta b i l i ty . “ I t  is re

g re t ta b le th a t in  a n e ra m a rk e d b y  d o u b t a n d c o n

f u s io n , a n e ra w h o s e g re a te s t n e e d is s te a d fa s t

n e s s o f  th o u g h t a n d p u rp o s e , th is C o u r t . . . 

s h o u ld n o w  i ts e l f b e c o m e th e b re e d e r o f  f re s h 

d o u b t a n d c o n fu s io n in  th e p u b l ic m in d a s to  th e 

s ta b i l i ty o f  o u r in s t i tu t io n s .” 3 1

T h e C o u r t e x p a n d e d th e m e a n in g o f  e q u a l i ty 

in  o th e r c a s e s a s w e l l , h e lp in g to s e t th e s ta g e 

f o r  m o re d ra m a t ic a d v a n c e s d is m a n t l in g ra c ia l 

s e g re g a t io n th a t w o u ld f o l lo w  in  th e p o s tw a r 

y e a rs . I n  th e f i r s t im p o r ta n t f e d e ra l c a s e u n d e r

m in in g P le ssy v . F e rg u so n 's3 2 d o c tr in e o f  s e p a - 

ra te -b u t-e q u a l a s a p p l ie d to  h ig h e r e d u c a t io n , in  

1 9 3 8 th e C o u r t in v a l id a te d th e s ta te o f  M is s o u r i’ s 

p o l ic y  o f  p ro v id in g le g a l e d u c a t io n f o r  A f r ic a n - 

A m e r ic a n s b y  p ro v id in g th e m w ith  tu i t io n  to  a t

te n d o u t-o f -s ta te la w  s c h o o ls . I n  M isso u r i e x re l . 

G a in e s v . C a n a d a , th e C o u r t h e ld th a t th e f a c t 

th a t th e o u t-o f -s ta te la w  s c h o o ls w e re c o m p a ra b le 

in  q u a l i ty to  th e U n iv e rs i ty o f  M is s o u r i w a s s im 

p ly  b e s id e th e p o in t . T h e s ta te’ s e q u a l p ro te c t io n 

o b l ig a t io n s c o u ld o n ly  b e p e r fo rm e d “ w h e re i ts

la w s o p e ra te , th a t is , w ith in  i ts o w n  ju r is d ic t io n .”  

H a v in g c h o s e n to p ro v id e w h ite s tu d e n ts w ith  

in -s ta te le g a l e d u c a t io n , th e s ta te w a s o b l ig a te d 

to  d o s o f o r  A f r ic a n -A m e r ic a n s a s w e l l . T h e f a c t 

th a t th e re m ig h t b e a l im i te d  d e m a n d f o r  a b la c k 

la w  s c h o o l d id  n o t m e a n th a t M is s o u r i w a s re

l ie v e d o f  i ts o b l ig a t io n s , f o r “ p e t i t io n e r’ s r ig h t 

w a s a p e rs o n a l o n e . I t  w a s a s a n in d iv id u a l th a t 

h e w a s e n t i t le d to  th e e q u a l p ro te c t io n o f  th e la w s 

. . . .”  A c c o rd in g ly , in  th e a b s e n c e o f  a n y o th e r 

o p p o r tu n i ty to  a tte n d la w  s c h o o l w ith in  th e s ta te 

o f  M is s o u r i , G a in e s w o u ld b e e n t i t le d to  a tte n d 

th e s ta te u n iv e rs i ty .3 3

M is s o u r i re s p o n d e d to  th e G a in e s ru l in g  b y  

e s ta b l is h in g a s e p a ra te b la c k la w  s c h o o l , a n d i t  

w o u ld b e s e v e ra l y e a rs b e fo re th e C o u r t w o u ld 

a c tu a l ly o rd e r in te g ra t io n a s a re m e d y f o r  u n

e q u a l le g a l e d u c a t io n .3 4 S ti l l ,  G a in e s re p re s e n te d 

a n im p o r ta n t s te p in  th e d is m a n t l in g o f  P le ssy’ s 

s e p a ra te b u t e q u a l f o rm u la . R e q u ir in g a g re a te r 

m e a s u re o f  e q u a l i ty m e a n t th a t s e g re g a t io n w o u ld 

b e m o re e x p e n s iv e to  m a in ta in .

R a c ia l s e g re g a t io n w a s a d d re s s e d a g a in in  

1 9 4 1 in  a c a s e th a t a ro s e in  th e c o n te x t o f  P le ssy 

i ts e l f : ra i l ro a d p a s s e n g e r s e g re g a t io n . M itc h e l l 

v . U n ite d S ta te s3 5 w a s p a r t ic u la r ly n o te w o r th y 

b e c a u s e th e p la in t i f f  w a s a m e m b e r o f  th e H o u s e 

o f  R e p re s e n ta t iv e s . A r th u r W . M itc h e l l w a s a 

R e p re s e n ta t iv e f ro m  C h ic a g o , I l l in o is . O n th e 

e v e n in g o f  A p r i l  2 0 , 1 9 3 7 , h e le f t C h ic a g o to  

t ra v e l b y t ra in to H o t S p r in g s , A rk a n s a s . T h e 

t r ip  w a s u n e v e n t fu l u n t i l ju s t o u ts id e o f  M e m 

p h is , T e n n e s s e e , a f te r th e t ra in h a d c ro s s e d th e 

M is s is s ip p i R iv e r a n d e n te re d th e S ta te o f  A r 

k a n s a s . A t  th a t p o in t , a c o n d u c to r o rd e re d h im  

o u t o f  th e f i r s t - c la s s P u l lm a n s le e p in g c a r h e o c

c u p ie d . I f  M itc h e l l  d id  n o t m o v e to  th e J im  C ro w  

c a r , h e w a s to ld , h e w o u ld b e a r re s te d . T h e 

c o n d u c to r’ s a c t io n s w e re in  c o m p l ia n c e w ith  a n 

A rk a n s a s s ta tu te re q u ir in g “ e q u a l b u t s e p a ra te 

a n d s u f f ic ie n t a c c o m m o d a t io n s”  f o r w h ite a n d 

b la c k p a s s e n g e rs . T h e c a r M itc h e l l w a s f o rc e d 

to m o v e to w a s f a r f ro m  e q u a l to th e P u l lm a n 

s le e p e r . I t  w a s o ld , n o t a irc o n d i t io n e d , a n d a c

c o rd in g to  M itc h e l l , “ f i l th y  a n d f o u l s m e l l in g ,”  

la c k in g m a n y o f  th e b a s ic a m e n i t ie s . A lth o u g h 

th e ra i l ro a d re s p o n d e d b y  u p g ra d in g i ts J im  C ro w  

c a r to  m a k e i t  c o m p a ra b le to  s e c o n d -c la s s w h ite 

a c c o m m o d a t io n s , th e t ra in ’ s f i r s t - c la s s a c c o m

m o d a t io n s w e re l im i te d , s o th a t th e y w e re n o t a s 

e a s i ly a v a i la b le to  f i r s t - c la s s b la c k t ra v e l le rs a s 

to  w h ite s .3 6
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T h e C o u r t d id n o t ta k e u p th e is s u e o f  th e 

le g a l i ty o f  ra i l ro a d p a s s e n g e r s e g re g a t io n , b y 

p a s s in g a n is s u e b r ie fe d b y PONMLKJIHGFEDCBAa m ic i c u r ia e . T h e 

c a s e c o n c e rn e d in s te a d w h e th e r e q u a l i ty o f  t re a t

m e n t h a d b e e n a f fo rd e d . T h e s o u rc e o f  th e r ig h t 

h e re w a s n o t th e F o u r te e n th A m e n d m e n t, b u t in 

s te a d th e I n te rs ta te C o m m e rc e A c t. I ts re q u ire

m e n t th a t n o p e rs o n s h o u ld b e s u b je c t to “ a n y  

u n d u e o r  u n re a s o n a b le p re ju d ic e o r  d is a d v a n ta g e 

in  a n y re s p e c t w h a ts o e v e r”  m e a n t th a t M itc h e l l 

h a d a r ig h t to  o n - th e -sp o t f i r s t - c la s s a c c o m m o

d a t io n s , ju s t a s a w h ite p a s s e n g e r w o u ld . F irs t 

c la s s a c c o m m o d a t io n s w o u ld h a v e b e e n a v a i l

a b le to  M itc h e l l i f  h e h a d re s e rv e d th e m in  a d

v a n c e , b u t re q u ir in g h im  to p la n a h e a d w h e n 

o th e rs c o u ld c h o o s e f i r s t - c la s s a t th e t im e o f  t ra v e l 

w a s a d e n ia l o f  e q u a l t re a tm e n t.3 7

A lth o u g h n o t a F o u r te e n th A m e n d m e n t c a s e , 

M itc h e l l v . U .S . is a n im p o r ta n t i l lu s tra t io n o f

th e C o u r t’ s e x p a n d in g d e f in i t io n o f  e q u a l i ty . T h is 

b ro a d e n e d c o n c e p t o f  e q u a l i ty w o u ld u l t im a te ly 

b e a p p l ie d in  f u tu re a n t id is c r im in a t io n c a s e s 

u n d e r th e I n te rs ta te C o m m e rc e A c t, a s w e l l a s 

u n d e r th e F o u r te e n th A m e n d m e n t E q u a l P ro te c

t io n C la u s e i ts e l f .3 8

T o u n d e rs ta n d w h y M itc h e l l a n d G a in e s 

re p re s e n te d a n e x p a n s io n o f  e q u a l i ty , i t  is im 

p o r ta n t to c o n s id e r w h a t e q u a l i ty u n d e r th e 

“ s e p a ra te -b u t-e q u a l”  f o rm u la h a d m e a n t. I n  e a r

l ie r  e q u a l t re a tm e n t c a s e s , s ta te a n d f e d e ra l c o u r ts 

h a d te n d e d to a s k n o t w h e th e r th e f a c i l i t ie s o r 

p ro g ra m s p ro v id e d to w h ite s a n d b la c k s w e re 

e x a c t ly th e s a m e , b u t s im p ly w h e th e r s o m e th in g 

w a s p ro v id e d to b la c k s a t a l l , re g a rd le s s o f  i ts 

c o m p a ra b i l i ty .3 9 I n  G a in e s a n d M itc h e l l th e 

C o u r t i l lu s tra te d a w il l in g n e s s to  a c tu a l ly c o m 

p a re w h a t w a s p ro v id e d . A n d in  M itc h e l l in  

p a r t ic u la r , e v e n th e in c o n v e n ie n c e o f  a d v a n c e

A r th u r W . M itc h e l l , a 

D e m o c ra t ic C o n g re s s m a n f ro m  

C h ic a g o , I l l in o is , a d d re s s e d th e 

D e m o c ra t ic C o n v e n t io n in  

1 9 4 0 . T h re e y e a rs e a r l ie r , h e 

h a d b e e n o rd e re d o f f  a f i r s t -  

c la s s P u l lm a n s le e p in g c a r b y  a 

c o n d u c to r c o m p ly in g w ith  th e 

A rk a n s a s s ta tu te re q u ir in g 

“ e q u a l b u t s e p a ra te”  

a c c o m o d a t io n s f o r  w h ite s a n d 

b la c k s . T h e c a r h e w a s f o rc e d to  

s le e p o n w a s “ f i l th y  a n d f o u l 

s m e l l in g ;”  o n ly  b y  re s e rv in g 

a h e a d c o u ld a b la c k b e a s s u re d 

f i r s t c la s s a c c o m o d a t io n s o n a 

t ra in . T h e S u p re m e C o u r t ru le d 

th a t b e c a u s e w h i te p a s s e n g e rs 

c o u ld g e t f i r s t c la s s q u a r te rs o n  

th e s p o t , M itc h e l l ’ s t re a tm e n t 

h a d n o t b e e n e q u a l .
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re s e rv a t io n w a s a b u rd e n th a t s h o u ld n o t f a l l  o n 

o n e ra c e a lo n e . E q u a l i ty , th e C o u r t s e e m e d to  

s a y , m e a n t th a t th in g s s h o u ld b e PONMLKJIHGFEDCBAe q u a l. W h ile  

th e id e a m a y s e e m a n o b v io u s o n e , i t  w a s a n 

im p o r ta n t a d v a n c e in  th e S u p re m e C o u r t’ s d o c

t r in e o f  e q u a l i ty u n d e r la w .

I n  o th e r im p o r ta n t c a s e s in v o lv in g  c o n s t i tu

t io n a l r ig h ts , th e C o u r t o u t la w e d s ta te la w s c re

a t in g a s y s te m o f  p e o n a g e , p ro te c te d th e r ig h ts 

o f  A f r ic a n -A m e r ic a n c r im in a l d e fe n d a n ts w h o 

h a d b e e n s u b je c te d to  b ru ta l ly c o e rc e d c o n fe s

s io n s , a n d e x p a n d e d th e r ig h t a g a in s t ra c e d is

c r im in a t io n in  g ra n d ju ry  s e rv ic e .4 0

J u s t a s th e C o u r t in  M itc h e l l e m p lo y e d s ta tu

to ry in te rp re ta t io n u n d e r th e I n te rs ta te C o m 

m e rc e A c t  to  e x p a n d a r ig h t th a t re s o n a te d w ith  

th e c o n s t i tu t io n a l n o rm o f  e q u a l i ty , in  a n o th e r 

c a s e th e C o u r t in te rp re te d a f e d e ra l la b o r re la

t io n s s ta tu te to  p ro te c t f re e s p e e c h in  th e f o rm  o f  

c iv i l  r ig h ts p ro te s t . I n  N e w N e g ro A ll ia n c e v . 

S a n ita ry G ro c e ry C o ., d e c id e d in  1 9 3 8 , a g ro

c e ry s to re c h a in s o u g h t a n in ju n c t io n a g a in s t th e 

N e w  N e g ro A l l ia n c e a f te r th e o rg a n iz a t io n h a d 

p o s te d a p ic k e t o u ts id e o n e o f  th e s to re s w ith  a 

s ig n th a t s a id “ D o  y o u r P a r t ! B u y  W h e re Y o u  

C a n W o rk ! N o  N e g ro e s E m p lo y e d H e re !”  T h e 

p ic k e t a n d a th re a te n e d b o y c o t t w e re p a r t o f  a 

c a m p a ig n to p re s s u re S a n i ta ry G ro c e ry to e m 

p lo y A f r ic a n -A m e r ic a n s a s c le rk s , p a r t ic u la r ly 

in  s to re s w h e re th e c u s to m e rs w e re p re d o m in a te ly 

A f r ic a n -A m e r ic a n .4 1

T h e q u e s t io n in  th is c a s e w a s w h e th e r th e 

c o n f l ic t w a s a “ la b o r d is p u te”  w ith in  th e m e a n

in g  o f  th e N o r r is -L a G u a rd ia A c t. I f  i t  f e l l  u n

d e r th e A c t, th e d is tr ic t c o u r t w o u ld h a v e n o 

ju r is d ic t io n to  e n te r a n in ju n c t io n a g a in s t th e 

p ro te s t . T h e lo w e r c o u r ts in  th e N e w N e g ro A l

l ia n c e c a s e h e ld th a t th e N o r r is -L a G u a rd ia A c t  

d id n o t a p p ly b e c a u s e th e d is p u te “ d id  n o t in 

v o lv e te rm s a n d c o n d i t io n s o f  e m p lo y m e n t s u c h 

a s w a g e s , h o u rs , u n io n iz a t io n , o r . . . w o rk in g 

c o n d i t io n s ,”  c e r ta in ly a p la u s ib le re a d in g o f  th e 

s ta tu to ry la n g u a g e . T h e S u p re m e C o u r t re v e rs e d , 

f in d in g  th a t c h a l le n g in g ra c e d is c r im in a t io n “ is 

q u i te a s im p o r ta n t to th o s e c o n c e rn e d a s f a i r 

n e s s a n d e q u i ty in  te rm s a n d c o n d i t io n s o f  e m 

p lo y m e n t c a n b e to  t ra d e o r c ra f t u n io n s . . . .”  

T h e C o u r t f o u n d “ n o ju s t i f ic a t io n”  f o r  l im i t in g  

th e d e f in i t io n o f  la b o r d is p u te s b y  e x c lu d in g d is

p u te s re g a rd in g ra c e d is c r im in a t io n in  e m p lo y

m e n t. T h e C o u r t’ s h o ld in g m e a n t th a t c iv i l  r ig h ts 

p ro te s t o v e r e m p lo y m e n t d is c r im in a t io n c o u ld

n o t b e s i le n c e d b y  a f e d e ra l c o u r t in ju n c t io n .4 2

T h e C o u r t’ s N e w N e g ro A ll ia n c e ru l in g  u p

h e ld th e v a lu e s o f  C a ro le n e P ro d u c ts f o o tn o te 

f o u r— i t  p ro te c te d th e o p e n n e s s o f  th e p o l i t ic a l 

p ro c e s s b y  e n a b l in g p o l i t ic a l d is s e n t . I n  s o d o

in g , th e C o u r t m a jo r i ty d id  n o t re fe r d ire c t ly to  

e i th e r f o o tn o te f o u r o r th e t im e s in  w h ic h th e 

C o u r t a d d re s s e d th is c a s e . I t  w a s J u s t ic e J a m e s 

C . M c R e y n o ld s , in  d is s e n t , w h o d re w a tte n t io n 

to th e h is to r ic a l c o n te x t . H e b e l ie v e d th a t th e 

m a jo r i ty ’ s “ to r tu re d”  in te rp re ta t io n o f  “ la b o r d is

p u te”  w o u ld le a d to  “ in to le ra b le v io la t io n s o f . . . 

f re e d o m”  o f  th o s e w h o w is h e d to  h ire p e rs o n s 

“ o f  o n e c o lo r o r  c la s s .”  T h is w o u ld le a d to  s tr i fe , 

a n d th e “ u l t im a te re s u l t ,”  M c R e y n o ld s b e l ie v e d , 

m ig h t b e h a rm fu l to  A f r ic a n -A m e r ic a n s , “ p re

f ig u re d b y  th e g r ie v o u s p l ig h t o f  m in o r i t ie s in  

la n d s w h e re th e la w  h a s b e c o m e a m e re p o l i t ic a l 

in s tru m e n t.” 4 3

I n  1 9 4 4 , th e C o u r t d e c id e d a R a i lw a y L a b o r 

A c t  c a s e , S te e le v . L o u isv i l le a n d N a sh v i l le R a il

ro a d C o ., th a t d ire c t ly im p l ic a te d f o o tn o te f o u r ’ s 

p o l i t ic a l p ro c e s s c o n c e rn s . T h a t c a s e in v o lv e d 

th e B ro th e rh o o d o f  L o c o m o t iv e F ire m e n a n d 

E n g in e m e n , th e e x c lu s iv e b a rg a in in g re p re s e n

ta t iv e w ith  th e L o u is v i l le a n d N a s h v i l le R a i l ro a d 

C o m p a n y . A  s u b s ta n t ia l m in o r i ty  o f  f i re m e n o n 

th e ra i l ro a d w e re A f r ic a n -A m e r ic a n , y e t th e 

B ro th e rh o o d e x c lu d e d b la c k s f ro m  m e m b e rs h ip . 

A s a re s u l t , b la c k f i re m e n o n th e L o u is v i l le a n d 

N a s h v i l le R a i l ro a d w e re in  th e u n e n v ia b le p o s i

t io n  o f  h a v in g th e i r in te re s ts p ro te c te d in  c o l le c

t iv e  b a rg a in in g b y  a n o rg a n iz a t io n th a t e x c lu d e d 

th e m f ro m  m e m b e rs h ip . I n  M a rc h o f  1 9 4 0 , th e 

B ro th e rh o o d s o u g h t to  a m e n d th e c o l le c t iv e b a r

g a in in g a g re e m e n t in  a w a y th a t w o u ld le a d to  

e x c lu d in g A f r ic a n -A m e r ic a n s f ro m  w o rk in g a s 

f i re m e n . T h e f o l lo w in g  y e a r th e u n io n a n d th e 

ra i l ro a d e n te re d a g re e m e n ts p la c in g a c a p o n 

b la c k e m p lo y m e n t a n d re s tr ic t in g th e i r s e n io r

i ty  r ig h ts . B la c k f i re m e n w e re n o t in fo rm e d o r 

g iv e n a n o p p o r tu n i ty to  b e h e a rd re g a rd in g th e 

u n io n’ s e f fo r ts to  a l te r th e c o n tra c t , o r a b o u t th e 

u l t im a te a g re e m e n ts .4 4

W h ile re s o n a t in g w ith  th e c o n s t i tu t io n a l 

n o rm s o f  e q u a l i ty a n d d u e p ro c e s s , th e p re c is e 

le g a l is s u e b e fo re th e C o u r t w a s w h e th e r th e 

R a i lw a y L a b o r A c t  im p o s e d o n th e B ro th e rh o o d 

a d u ty to  re p re s e n t a l l  f i re m e n w ith o u t d is c r im i

n a t io n o n  th e b a s is o f  ra c e . W rit in g  f o r  th e C o u r t , 

J u s t ic e S to n e f o u n d th a t a n e x c lu s iv e b a rg a in

in g  re p re s e n ta t iv e “ is c lo th e d w ith  p o w e r n o t
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O n M a y  9 ,1 9 4 2 , p e rs o n s o f  J a p a n e s e 

o r ig in  w e re f o rm a l ly  e x c lu d e d f ro m  

th e W e s t C o a s t in  th e p a n ic k y 

a f te rm a th o f  th e a tta c k o n P e a r l 

H a rb o r , F a m i l ie s (b e lo w ) h a d to  

re p o r t to a s s e m b ly c e n te rs , w h e re 

th e y w e re q u ic k ly  s h ip p e d to  

in te rn m e n t c a m p s in  th e in te r io r o f  

th e c o u n try . T h e y c o u ld c a r ry o n ly  a 

f e w  b e lo n g in g s a n d w e re f o rc e d to  

a b a n d o n b u s in e s s e s ( le f t )  a n d h o m e s . 

A lth o u g h m a n y w e re U .S . c i t iz e n s 

w h o c o u ld n o t e v e n s p e a k J a p a n e s e , 

th e y w e re a l l u n d e r s u s p ic io n o f  

h a v in g ra c e -b a s e d lo y a l ty  to  th e 

J a p a n e s e E m p ire . I n  p e rh a p s th e 

C o u r t’ s m o s t s h a m e fu l h o u r , th e 

J u s t ic e s u p h e ld th e c o n s t i tu t io n a l i ty 

o f  th e e x c lu s io n a c t . I n  re a l i ty , th e re 

w a s n o e v id e n c e o f  e s p io n a g e o r 

s a b o ta g e b y  J a p a n e s e -A m e r ic a n s o r 

re s id e n t a l ie n s , a f a c t h id d e n f ro m  

th e C o u r t b y  th e J u s t ic e D e p a r tm e n t 

in  i ts f in a l b r ie f .
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u n l ik e th a t o f  a le g is la tu re w h ic h is s u b je c t to  

c o n s t i tu t io n a l l im i ta t io n s o n i ts p o w e r to d e n y , 

re s tr ic t , d e s tro y o r  d is c r im in a te a g a in s t th e r ig h ts 

o f  th o s e f o r  w h o m  i t  le g is la te s . . . .”  S to n e b e

l ie v e d th a t in  e n a c t in g th e R a i lw a y L a b o r A c t, 

C o n g re s s “ d id  n o t in te n d to  c o n fe r p le n a ry p o w e r 

u p o n th e u n io n to  s a c r i f ic e , f o r  th e b e n e f i t o f  i ts 

m e m b e rs , th e r ig h ts o f  th e m in o r i ty  o f  th e c ra f t , 

w ith o u t im p o s in g o n i t  a n y d u ty to  p ro te c t th e 

m in o r i ty .” 4 5

T h e C o u r t h e ld th a t th e R a i lw a y L a b o r A c t  

im p o s e d a d u ty o f  e q u a l t re a tm e n t o n th e b a r

g a in in g re p re s e n ta t iv e . I t  w a s “ a t le a s t a s e x a c t

in g  a d u ty to  p ro te c t e q u a l ly th e in te re s ts o f  th e 

m e m b e rs o f  th e c ra f t a s th e C o n s t i tu t io n im p o s e s 

u p o n a le g is la tu re to  g iv e e q u a l p ro te c t io n to  

th e in te re s ts o f th o s e f o r w h o m i t le g is

la te s .” 4 6 B e c a u s e th e C o u r t s a w th e u n io n’ s 

s ta tu to ry d u ty a s p a ra l le l to th a t im p o s e d o n 

g o v e rn m e n t a c to rs b y th e E q u a l P ro te c t io n 

C la u s e , th e e q u a l t re a tm e n t o rd e re d in  PONMLKJIHGFEDCBAS te e le 

in fo rm s th e m e a n in g o f  e q u a l i ty b e y o n d th e 

c o n te x t o f  th e R a i lw a y L a b o r A c t. I t  h e lp s u s 

to s e e th a t , p a r t ic u la r ly w h e re p o l i t ic a l p ro

c e s s c o n c e rn s w e re im p l ic a te d , “ e q u a l i ty”  n o w  

h a d a m e a n in g th a t im p o s e d re a l l im i ts o n th e 

a b i l i ty  o f  w h ite s to  re s tr ic t th e o p p o r tu n i t ie s o f  

A f r ic a n -A m e r ic a n s .

J u s t ic e M u rp h y , c o n c u r r in g in  S te e le , a rg u e d 

th a t th e c irc u m s ta n c e s h e re w e re s o e g re g io u s 

th a t th e C o u r t s h o u ld re ly  o n th e m o ra l f o rc e o f  

th e C o n s t i tu t io n . H e a rg u e d ,PONMLKJIHGFEDCBA

To decide the case and to analyze  

the statute sole ly on the basis of 
legal niceties, w hile rem ain ing m ute  
and placid as to the obvious and  
oppressive deprivation of constitu 

tional guarantees, is  to  m ake  the  ju 
dicia l function less  than it should be  
.... N o statutory in terpretation can  
erase  th is  ugly  exam ple of econom ic 
cruelty against colored citizens of 
the U nited States. ... A  sound de 
m ocracy cannot allow  such  discrim i
nation  to  go unchallenged. R acism  

is  far too  viru lent today  to  perm it the  
slightest re fusal, in the light of a  
C onstitu tion  that abhors  it, to  expose  
and  condem n it w herever it appears  
in  the  course  of a  statutory  in terpre
ta tion.47

II

J u s t ic e M u rp h y ’ s n o t io n o f  th e m o ra l f o rc e 

o f  th e C o n s t i tu t io n w a s a t is s u e in  th e g re a t c o n

s t i tu t io n a l t ra g e d y o f  th e w a r y e a rs : th e C o u r t’ s 

a c q u ie s c e n c e in  th e in te rn m e n t o f  J a p a n e s e - 

A m e r ic a n s . T h e ru l in g s in  th e c a s e s re la te d to  

th e in te rn m e n t p ro g ra m i l lu s tra te th a t th e S u

p re m e C o u r t’ s v is io n o f  e q u a l i ty d u r in g th e w a r 

y e a rs w o u ld h a v e p ro fo u n d l im i ts .

I n  D e c e m b e r 1 9 4 1 , th e J a p a n e s e a tta c k o n 

P e a r l H a rb o r d re w th e n a t io n f o rm a l ly  in to  w a r , 

a n d le f t  th e W e s t C o a s t o f  th e U n ite d S ta te s in  a 

p a n ic . C o n v in c e d th a t a J a p a n e s e a tta c k w a s 

im m in e n t , lo c a l a u th o r i t ie s p re p a re d f o r th e 

w o rs t . R u m o rs o f  e s p io n a g e a b o u n d e d , a n d a s

p e rs io n s o f  d is lo y a l ty w e re c a s t o n a n y o n e w h o 

lo o k e d J a p a n e s e . I n  th is a tm o s p h e re , o n F e b ru

a ry 1 9 ,1 9 4 2 , P re s id e n t R o o s e v e l t s ig n e d E x e c u

t iv e  O rd e r 9 0 6 6 a u th o r iz in g th e S e c re ta ry o f  W a r 

to  d e s ig n a te m il i ta ry  a re a s f ro m  w h ic h a n y p e r

s o n s m ig h t b e e x c lu d e d . G e n e ra l J o h n L .  D e W it t , 

c o m m a n d in g g e n e ra l o f  th e W e s te rn D e fe n s e 

C o m m a n d , th e n d e s ig n a te d th e e n t i re W e s t C o a s t 

a s s u b je c t to  m il i ta ry  a tta c k . A  c u r fe w w a s e s

ta b l is h e d f o r  G e rm a n a n d I ta l ia n n a t io n a ls a n d 

a l l p e rs o n s o f  J a p a n e s e h e r i ta g e , in c lu d in g 

A m e r ic a n c i t iz e n s , a lo n g th e c o a s t . O n M a rc h 

2 7 , p e rs o n s o f  J a p a n e s e h e r i ta g e w e re o rd e re d 

n o t to  le a v e th e c o a s ta l a re a e x c e p t u n d e r f u tu re 

o rd e rs , a n d o n M a y 9 , th e s e p e rs o n s w e re f o r 

m a l ly  e x c lu d e d f ro m  th e a re a . U n d e r o rd e rs to  

le a v e a n d n o t to  le a v e , p e rs o n s o f  J a p a n e s e h e r i

ta g e h a d to re p o r t to a s s e m b ly c e n te rs . T h e re 

th e y w o u ld a w a i t b e in g s h ip p e d b y  t ra in to in 

te rn m e n t c a m p s in  th e in te r io r o f  th e c o u n try .4 8

G e n e ra l D e W it t ju s t i f ie d h is s w e e p in g o rd e r 

o n th e g ro u n d th a t p e rs o n s o f  J a p a n e s e h e r i ta g e 

s h a re d a ra c e -b a s e d lo y a l ty  to  th e J a p a n e s e E m 

p ire . E v e n J a p a n e s e A m e r ic a n s w h o w e re U .S . 

c i t iz e n s , w h o w e re b o rn in  th e U .S ., w h o h a d 

n e v e r b e e n to J a p a n a n d w h o c o u ld n o t s p e a k 

J a p a n e s e w e re a s s u m e d , b y  th e i r ra c ia l h e r i ta g e , 

to  b e b o u n d in  lo y a l ty to  J a p a n . A c c o rd in g to  

D e W it t , “ A  J a p’ s a J a p .”  I t  w a s s im p ly im p o s

s ib le , d u e to  th e i r ra c ia l c h a ra c te r is t ic s a n d c la n

n is h n e s s , to s e p a ra te o u t th o s e l ik e ly  to  b e d is

lo y a l a n d to  c o m m it a c ts o f  e s p io n a g e a n d s a b o

ta g e . I n s te a d , a l l— in c lu d in g in fa n ts , y o u n g c h i l 

d re n , th e f ra i l ,  th e e ld e r ly— w e re to  b e s e n t a w a y 

f ro m  th e i r h o m e s o n th e W e s t C o a s t w ith  o n ly  a 

s m a l l p a rc e l o f  b e lo n g in g s to  w h a t J u s t ic e O w e n
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J . R o b e r ts c a l le d A m e r ic a’ s “ c o n c e n tra t io n 

c a m p s .” 4 9

P e te r O ta w a s f i f te e n y e a rs o ld  a t th e t im e . 

H e re m e m b e re d b e in g “ e v a c u a te d”  to  th e S a n ta 

A n i ta  ra c e t ra c k in  L o s A n g e le s . A t  S a n ta A n ita , 

h e s a id , “ th e h o rs e s ta b le s w e re c o n v e r te d in to  

l iv in g  q u a r te rs . . . . P e o p le in  th e s ta b le s h a d to  

l iv e  w ith  th e s te n c h . E v e ry th in g w a s c o m m u

n a l . W e h a d a b s o lu te ly n o p r iv a c y .”  O ta’ s f a m 

i ly  l iv e d  a t S a n ta A n i ta fo r  f iv e  m o n th s in  1 9 4 2 . 

T h e n th e y w e re o rd e re d to  le a v e , a n d p u t o n a 

t ra in . “ I t  w a s c ro w d e d ,”  h e re c a l le d . “ T h e s h a d e s 

w e re d ra w n . D u r in g th e r id e w e w e re w o n d e r

in g , w h a t a re th e y g o in g to  d o to  u s ? W e N is e is 

h a d e n o u g h c o n f id e n c e in  o u r g o v e rn m e n t th a t 

i t  w o u ld n’ t  d o a n y th in g d ra s t ic . M y  f a th e r h a d 

p u t a l l h is f a i th in  th is c o u n try . T h is w a s h is 

la n d .”  T h e jo u rn e y e n d e d in  A m a c h e , C o lo ra d o . 

O ta f o u n d i t  “ a  d e s o la te , f la t , b a r re n a re a . T h e 

b a r ra c k s w a s a l l  th e re w a s . T h e re w e re n o t re e s , 

n o k in d o f  la n d s c a p in g . I t  w a s l ik e  a p r is o n 

c a m p . . . . I t  w a s ju s t d e v a s ta t in g .” 5 0

W h e n th is p ro fo u n d d e n ia l o f  c iv i l  l ib e r t ie s 

c a m e b e fo re th e S u p re m e C o u r t , th e C o u r t w a s 

m o v e d b o th b y  th e g ra v i ty o f  th e g o v e rn m e n t’ s 

a c t io n , a n d a ls o b y  th e g ra v i ty o f  th e t im e s . T h e 

P re s id e n t re l ie d o n h is p o w e r a s C o m m a n d e r in  

C h ie f in  is s u in g E x e c u t iv e O rd e r 9 0 6 6 , a n d i t  

w o u ld b e n o s m a l l th in g f o r  a c o u r t to  s ta n d in  

th e w a y o f  th e P re s id e n t’ s d e te rm in a t io n o f  m il i 

ta ry n e c e s s i ty .

I n  1 9 4 3 , th e S u p re m e C o u r t u p h e ld th e c o n

s t i tu t io n a l i ty o f  th e c u r fe w a s a p p l ie d to  G o rd o n 

H ira b a y a s h i a n d M in  Y a s u i , A m e r ic a n c i t iz e n s 

o f  J a p a n e s e d e s c e n t .5 1 W rit in g  f o r  th e C o u r t in  PONMLKJIHGFEDCBA
H ira b a y a sh i v . U n ite d S ta te s , J u s t ic e S to n e a c

k n o w le d g e d th a t “ d is t in c t io n s b e tw e e n c i t iz e n s 

s o le ly b e c a u s e o f  th e i r a n c e s try a re b y  th e i r v e ry 

n a tu re o d io u s to f re e p e o p le w h o s e in s t i tu t io n s 

a re f o u n d e d u p o n th e d o c tr in e o f  e q u a l i ty .”  S ti l l ,  

“ W e c a n n o t c lo s e o u r e y e s to th e f a c t , d e m o n

s tra te d b y  e x p e r ie n c e , th a t in  t im e o f  w a r re s i

d e n ts h a v in g e th n ic a f f i l ia t io n s w ith  a n in v a d

in g e n e m y m a y b e a g re a te r s o u rc e o f  d a n g e r 

th a n th o s e o f  a d i f fe re n t a n c e s try .”  W h ile i t  w a s 

D e W it t’ s v ie w  th a t a l l n e e d e d to  b e in te rn e d b e

c a u s e th e i r ra c ia l c h a ra c te r is t ic s m a d e th e m in 

d is t in g u is h a b le , th e J u s t ic e D e p a r tm e n t a rg u e d 

th a t t im in g w a s th e s ig n i f ic a n t f a c to r , a n d th e 

u rg e n c y o f  th e m o m e n t a n d s u p p o s e d la c k  o f  t im e 

f o r in d iv id u a l d e te rm in a t io n s w a s a ls o c ru c ia l 

to  th e S u p re m e C o u r t’ s ru l in g . “ W e c a n n o t re

je c t a s u n fo u n d e d th e ju d g m e n t o f  m il i ta ry  a u

th o r i t ie s a n d o f  C o n g re s s th a t th e re w e re d is

lo y a l m e m b e rs o f  th a t p o p u la t io n. . . [w h o ]  c o u ld 

n o t re a d i ly b e is o la te d a n d s e p a ra te ly d e a l t w ith , 

a n d c o n s t i tu te d a m e n a c e to  th e n a t io n a l d e fe n s e 

a n d s a fe ty .” 5 2

T h e m a tte r o f  t im in g , a n d th e im m in e n t 

th re a t o f  e s p io n a g e , w e re a ls o c r i t ic a l to  th e C o u r t 

in  i ts 1 9 4 4 ru l in g  in  K o re m a tsu v . U n ite d S ta te s ,5 3 

u p h o ld in g th e c o n s t i tu t io n a l i ty o f  th e e x c lu s io n 

o f  p e rs o n s o f  J a p a n e s e h e r i ta g e f ro m  th e W e s t 

C o a s t . F re d K o re m a ts u h a d re fu s e d to  re p o r t to  

a n a s s e m b ly c e n te r a s o rd e re d . H e s im p ly p re

f e r re d to  s ta y in  S a n L e a n d ro to  b e n e a r h is g i r l 

f r ie n d . I n  u p h o ld in g K o re m a ts u’ s c o n v ic t io n f o r  

v io la t in g th e e x c lu s io n o rd e r , J u s t ic e B la c k , w r i t 

in g  f o r  th e C o u r t , b e g a n b y  n o t in g th a t “ a l l le g a l 

re s tr ic t io n s w h ic h c u r ta i l th e c iv i l  r ig h ts o f  a 

s in g le ra c ia l g ro u p a re im m e d ia te ly s u s p e c t .”  R e

s tr ic t io n s b a s e d o n ra c e w o u ld n o t a lw a y s b e u n

c o n s t i tu t io n a l , b u t “ c o u r ts m u s t s u b je c t th e m to  

th e m o s t r ig id  s c ru t in y . P re s s in g p u b l ic n e c e s

s i ty  m a y s o m e t im e s ju s t i f y  th e e x is te n c e o f  s u c h 

re s tr ic t io n s ; ra c ia l a n ta g o n is m n e v e r c a n .” 5 4

J u s t ic e B la c k d id n o t s e e th e e x c lu s io n o f  

J a p a n e s e -A m e r ic a n s f ro m  th e W e s t C o a s t to  b e 

ra c e d is c r im in a t io n . I n s te a d , a s in  H ira b a y a sh i, 

th e im p o s s ib i l i ty o f  im m e d ia te ly s e g re g a t in g th e 

lo y a l f ro m  th e d is lo y a l w a s a re a s o n a b le g ro u n d 

fo r  th e m il i ta ry ’ s a c t io n . I t  w a s c e r ta in ly a h a rd

s h ip , b u t, B la c k s a id , “ h a rd s h ip s a re p a r t o f  

w a r .” 5 5

T h e re w e re l im i ts to  w h a t th e C o u r t w o u ld 

to le ra te . I n  E x P a r te E n d o th e C o u r t g ra n te d a 

J a p a n e s e -A m e r ic a n w o m a n’ s p e t i t io n f o r  h a b e a s 

c o rp u s , f in d in g  th a t th e W a r R e lo c a t io n A u th o r

i ty  e x c e e d e d i ts a u th o r i ty b y  c o n t in u in g to  c o n

f in e a n A m e r ic a n c i t iz e n w h o m i t  k n e w to b e 

lo y a l .5 6

A m o n g th e d i f f ic u l t ie s w ith  th e C o u r t’ s 

H ira b a y a sh i a n d K o re m a tsu ru l in g s w a s th e f a c t 

th a t i t  w a s m a n y m o n th s a f te r P e a r l H a rb o r a n d 

a f te r E x e c u t iv e O rd e r 9 0 6 6 w a s s ig n e d b e fo re 

th e e x c lu s io n o f  J a p a n e s e A m e r ic a n s f ro m  th e 

W e s t C o a s t w a s a c c o m p l is h e d . T h is d e la y u n

d e rc u t th e m il i ta ry ’ s a rg u m e n t th a t th e u rg e n c y 

o f  th e t im in g  ju s t i f ie d m a s s in te rn m e n t. I n  a d

d i t io n , p o te n t ia l ly d is lo y a l p e rs o n s h a d a lre a d y 

b e e n id e n t i f ie d a n d d e ta in e d b e fo re m a s s in te rn

m e n t b e g a n . F in a l ly , th e J u s t ic e D e p a r tm e n t 

k n e w , b u t d e le te d f ro m  th e f in a l v e rs io n o f  i ts 

b r ie f , th e f a c t th a t th e re w a s n o e v id e n c e o f  e s
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p io n a g e o r s a b o ta g e b y  J a p a n e s e A m e r ic a n s o r 

re s id e n t a l ie n s . T h e e x c lu s io n o f  c ru c ia l e v id e n c e 

f ro m  th e g o v e rn m e n t’ s b r ie f f o rm e d th e b a s is o f  

s u c c e s s fu l PONMLKJIHGFEDCBAe r ro r  c o ru m n o b is p e t i t io n s o v e r tu rn

in g  th e K o re m a tsu a n d H ira b a y a sh i c o n v ic t io n s 

m a n y y e a rs la te r .5 7

B e y o n d th e e v id e n t ia ry d i f f ic u l t ie s in  th e 

c a s e s l ie  t ro u b l in g im p l ic a t io n s f o r  th e C o u r t’ s 

ro le in  w a r t im e . D is s e n t in g in  K o re m a tsu , J u s

t ic e R o b e r t H . J a c k s o n s u g g e s te d th a t i t  w a s o n e 

th in g f o r  m il i ta ry  a u th o r i t ie s to  o v e rs te p th e i r 

a u th o r i ty , a n d q u i te a n o th e r f o r  th e C o u r t to  

ra t i f y  i t .PONMLKJIHGFEDCBA

A  jud ic ia l construction  of the  D ue  Pro 
cess C lause that w ill susta in th is or
der is a  far m ore  subtle  blow  to  liberty 
than the prom ulgation of the  order it
self. A  m ilitary  order, how ever uncon 

stitu tional, is  not apt to  last longer  than  
the m ilitary em ergency. . . . But once  
a  jud ic ia l opin ion ra tionalizes such  an  

order to  show  that it conform s to  the  
C onstitu tion, or ra ther ra tionalizes  
the C onstitu tion to show  that the  
C onstitu tion sanctions such an or
der, the C ourt for all tim e has vali
dated  the  princip le  of racia l discrim i
nation in crim inal procedure and of 

transplanting Am erican citizens. 

The princip le then lies about like a  
loaded w eapon ready for the hand  
of any authority that can bring for

w ard a plausib le cla im  of an urgent 

need.

S u c h a ru l in g “ h a s a g e n e ra t iv e p o w e r o f  i ts 

o w n , a n d a l l th a t i t  c re a te s w il l  b e in  i ts o w n 

im a g e .” 5 8

I n  th e y e a rs a f te r th e K o re m a tsu c a s e , J u s

t ic e J a c k s o n’ s p o in t a b o u t th e g e n e ra t iv e f o rc e 

o f  la w  w o u ld h a v e in te re s t in g im p l ic a t io n s a s 

a p p l ie d to  th e K o re m a tsu d e c is io n i ts e l f . T h e 

p r im a ry d o c tr in a l im p a c t o f  th e c a s e f o r tu 

n a te ly h a s n o t b e e n in  c a s e s d e a l in g w ith  th e 

s c o p e o f  th e w a r p o w e rs . I n s te a d , K o re m a tsu’ s 

i r o n ic le g a c y h a s b e e n i ts re c o g n i t io n o f  s tr ic t 

ju d ic ia l s c ru t in y o f  g o v e rn m e n t a c t io n d is

c r im in a t in g o n th e b a s is o f  ra c e . T h is s tr ic t

ju d ic ia l s c ru t in y w a s e m p lo y e d to  s tr ik e d o w n 

m a n y d is c r im in a to ry s ta tu te s a n d p ra c t ic e s in  

la te r y e a rs .5 9

Ill

I n  th e p o s tw a r y e a rs , th e n a t io n’ s e x te rn a l 

c o n c e rn s s h i f te d q u i te a b ru p t ly . B y  1 9 4 6 , th e 

U n ite d S ta te s re g a rd e d i ts f o rm e r a l ly  th e S o v ie t 

U n io n w ith  in c re a s in g ly g ra v e s u s p ic io n , a n d 

c o n c e rn s a b o u t d o m e s t ic C o m m u n is t s u b v e rs io n 

s o o n p e rm e a te d p o l i t ic a l d is c o u rs e . A n t i -F a s

c is t rh e to r ic d e c l in e d , a n d w a s re p la c e d b y  a n t i - 

C o m m u n is m . U n b r id le d m a jo r i ta r ia n is m n o 

lo n g e r s e e m e d a c e n tra l th re a t to d e m o c ra c y . 

R a th e r , th e th re a t la y in  C o m m u n is t f i f th  c o l

u m n a c t iv i ty a t h o m e a n d S o v ie t e x p a n s io n is m 

a b ro a d . D u r in g th e e a r ly C o ld  W a r y e a rs , a s th e 

tw o s u p e rp o w e rs c o m p e te d f o r  th e a l le g ia n c e s 

o f  o th e r n a t io n s , S e c re ta ry o f  S ta te D e a n A c h e s o n 

a rg u e d th a t ra c e d is c r im in a t io n h a d a n e g a t iv e 

e f fe c t o n  U n ite d S ta te s f o re ig n re la t io n s , a n d A m 

b a s s a d o r to I n d ia C h e s te r B o w le s c la im e d th a t 

th is is s u e w a s c ru c ia l to U .S .-A s ia n re la t io n s . 

P re s id e n t H a r ry S T ru m a n b e l ie v e d th a t d is

c r im in a t io n , b y  u n d e rm in in g th e f a i th o f  p e r

s o n s o f  c o lo r a ro u n d th e w o r ld  in  d e m o c ra c y , 

p o s e d a th re a t to w o r ld  p e a c e i ts e l f . I n  th is 

c o n te x t , in  i ts  b r ie f  in  B ro w n v . B o a rd o f  E d u c a

t io n , th e J u s t ic e D e p a r tm e n t a rg u e d th a t th e 

U n ite d S ta te s h a d im p o r ta n t n a t io n a l s e c u r i ty 

in te re s ts a t s ta k e in  th e c a s e , a n d th a t i t  w a s 

“ in  th e c o n te x t o f  th e w o r ld  s tru g g le b e tw e e n 

f re e d o m a n d ty ra n n y th a t th e p ro b le m o f  ra c e 

d is c r im in a t io n m u s t b e v ie w e d .” 6 0 O n e e x

te rn a l in f lu e n c e o n th e c o n c e p tu a l iz a t io n o f  

ra c e in  A m e r ic a w a s re p la c e d b y a n o th e r . 

A n d i t  w a s th e n , in  th e c o n te x t o f  a C o ld W a r 

im p e ra t iv e f o r  c iv i l  r ig h ts re fo rm , th a t th e re

m a in in g fo rm a l b a r r ie rs to ra c ia l in te g ra t io n 

w o u ld f a l l .

I n  o u r o w n d a y , a s th e n a t io n s e e m s in  th e 

g r ip s o f  n e w  f o u n d n a t iv is m , a n d a s to le ra n c e o f  

ra c ia l a n d c u l tu ra l d i f fe re n c e s e e m s o n  th e w a n e , 

i t  is u s e fu l to  re f le c t u p o n w h e th e r w e h a v e re

ta in e d w h a t J u s t ic e D o u g la s o n c e c a l le d th e “ a r t”  

o f  A m e r ic a n g o v e rn a n c e , a n d w h e th e r th e C o u r t 

w il l  c o n t in u e to  s e e a s i ts s p e c ia l ro le th e p ro te c

t io n o f  m in o r i ty r ig h ts a g a in s t n e w f o rm s o f  

m a jo r i ta r ia n ty ra n n y .
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B a rb a g a l lo , D e r ry n M o te n , a n d S a ra P e te rs o n .
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R e v o lu t io n ,”  5 5  J . o fA m e r . H is t. 9 0  (1 9 6 8 ) ; J o h n M o r to n B lu m , 

V  W as fo r  V icto ry :  P o lit ics an d  A m er ican  C u ltu re  D u r in g  

W orld  W ar  I I  (N e w  Y o rk , 1 9 7 6 ) 1 8 2 -2 2 0 ; J o h n E g e r to n , 

S p eak N ow  A ga in st th e D ay: T h e G en era tion B efo re th e 

C iv il  R igh ts M ovem en t in  th e S ou th (N e w  Y o rk , 1 9 9 4 ) 2 0 6 - 

2 1 7 , 2 8 0 -2 8 3 ; H e n ry L e e M o o n , B a lan ce o f P ow er: T h e 

N egro V ote (G a rd e n C ity , 1 9 4 8 ) .

1 0 G u n n a r M y rd a l , A n  A m er ican  D ilem m a: T h e N egro P rob 

lem  an d M od ern  A m er ican  D em ocracy (N e w  Y o rk , 1 9 4 4 ) 

x lv i .

" 3 4 7 U .S . 4 8 3 (1 9 5 4 ) .

1 2 S e e g e n e ra l ly , J e n n i fe r L .  H o c h s c h i ld , T h e N ew  A m er ican  

D ilem m a: L ib era l  D em ocracy an d S ch oo l D esegrega tion 

(N e w  H a v e n , 1 9 8 4 ) ; D e r r ic k B e l l , e d ., S h ad es o f  B row n :  N ew  

P ersp ectives on S ch oo l D esegrega tion (N e w  Y o rk , 1 9 8 0 ) ; 

M ic h a e l K la rm a n , “ B ro w n , R a c ia l C h a n g e , a n d th e C iv i l  R ig h ts 

M o v e m e n t,”  8 0 V a . L . R e v . 7  (1 9 9 4 ) .

I 3 3 1 3 U .S . 2 9 9 (1 9 4 1 ) .

1 4 B ix b y , 9 0  Y a le L . J . a t 7 4 5 .

1 5 Id .

1 6 B ix b y , 9 0 Y a le L . J . a t 7 4 9 .

1 7 F o r v a ry in g in te rp re ta t io n s o f  th e C o u r t d u r in g th is p e r io d , 

se e W il l ia m  E . L e u c h te n b e rg , T h e S u p rem e C ou rt  R eb orn : 

C on stitu tion a l R evo lu tion in  th e A ge o f R oosevelt (N e w  

Y o rk , 1 9 9 5 ) ; B a r ry C u s h m a n , “ R e th in k in g th e N e w  D e a l 

C o u r t ,”  8 0 V a . L . R e v . 2 0 1 (1 9 9 4 ) ; M ic h a e l A r ie n s , “ A  T h r ic e - 

T o ld  T a le , O r F e l ix  th e C a t,”  1 0 7 H a rv . L . R e v . 6 2 0 (1 9 9 4 ) .

1 8 S e e R o b e r t C o v e r , “ T h e O r ig in s o f  J u d ic ia l A c t iv is m  in  th e 

P ro te c t io n o f  M in o r i t ie s ,”  9 1 Y a le L . J . 1 2 8 7 (1 9 8 2 ) .

1 9 3 0 4 U .S . 1 4 4 (1 9 3 8 ) .

2 0Id . a t 1 4 5 -4 7 , 1 5 2 -5 3 .

2 1 Id . a t 1 5 2 n . 4 . T h e te x t o f  f o o tn o te f o u r  e m b o d ie s tw o  d i f fe r 

e n t a p p ro a c h e s to  ju d ic ia l re v ie w . T h e f i r s t p a ra g ra p h is te x

tu a l , a n d th e s e c o n d a n d th i rd  p a ra g ra p h s e m b o d y th e p o l i t ic a l 

p ro c e s s th e o ry f o r  w h ic h th e f o o tn o te is  re m e m b e re d . S to n e’ s 

o r ig in a l d ra f t e n c o m p a s s e d o n ly  w h a t w o u ld b e c o m e p a ra

g ra p h s tw o  a n d th re e . P a ra g ra p h o n e w a s a d d e d to  re f le c t th e 

v ie w s o f  C h ie f J u s t ic e H u g h e s . L o u is L u s k y , “ F o o tn o te 

R e d u x : A  C a ro le n e P ro d u c ts R e m in is c e n c e ,”  8 2 C o lu m b ia 

L . R e v . 1 0 9 3 (1 9 8 2 ) .

2 2 Id .

2 3 S e e , e .g . S tra u d e r v . W e st V irg in ia , 1 0 0 U .S . 3 0 3 (1 8 7 9 ) ; 

P le ssy v . F e rg u so n , 1 6 3 U .S . 5 3 7 (1 8 9 6 ) .

2 4 A le x a n d e r B ic k e l , T h e L east D an gerou s B ran ch : T h e 

S u p rem e C ou rt  a t  th e B ar  o f  P o lit ics ( In d ia n a p o l is , 1 9 6 2 ) . 

S e e , e .g ., J o h n H a r t E ly , D em ocracy an d  D istru st:  A  T h eory  

o f  Ju d ic ia l  R ev iew (C a m b r id g e , 1 9 8 0 ) ; B ru c e A .  A c k e rm a n , 

“ B e y o n d C a ro le n e P ro d u c ts”  9 8  H a rv . L . R e v . 7 1 3 (N e w  Y o rk , 

1 9 8 5 ) .

2 5 S e e g e n e ra l ly S te v e n F . L a w s o n , B lack B a llo ts: V otin g  

R igh ts in  th e S ou th , 1944-1969 (1 9 7 6 ) .

2 6 N ix o n v . H e rn d o n , 2 7 3 U .S . 5 3 6 (1 9 2 7 ) ; N ix o n v . C o n d o n , 

2 8 6 U .S . 7 3 (1 9 3 2 ) .

2 7 2 9 5 U .S . 4 5 (1 9 3 5 ) .

2 8 3 1 3 U .S . 2 9 9 (1 9 4 1 ) .

2 9 3 2 1 U .S . 6 4 9 (1 9 4 4 ) .

3 0 Id . a t 6 6 3 -6 5 .

3 1 Id . a t 6 6 9 -7 0 (R o b e r ts , J ., d is s e n t in g ) . P o l l ta x e s w o u ld  p ro v e 

to  b e m o re im p e rm e a b le to  c h a n g e . T h e C o u r t re je c te d a c h a l

le n g e b y  a w h ite m a n to  a G e o rg ia la w  th a t e x e m p te d n o n v o t

in g  w o m e n f ro m  p o l l ta x e s in  B re e d lo v e v . S u tt le s , 3 0 2 U .S . 

2 7 7 (1 9 3 7 ) , a n d d e n ie d c e r t io ra r i in  a n o th e r p o l l ta x c a s e in  

1 9 4 1 , P ir t le  v . B ro w n , 3 1 4 U .S . 6 2 1 (1 9 4 1 ) . R e fo rm in  th is 

a re a w o u ld a w a i t th e p a s s a g e o f  th e T w e n ty - fo u r th A m e n d

m e n t b a n n in g p o l l  ta x e s f o r  f e d e ra l e le c t io n s in  1 9 6 4 , a n d th e 

V o t in g  R ig h ts A c t  o f  1 9 6 5 .

3 2 1 6 3 U .S . 5 3 7 (1 8 9 6 ) .

3 3 3 0 5 U .S . 3 3 7 (1 9 3 8 ) .

3 4 M a rk  V .  T u s h n e t, T h e N A A C P ’ s L ega l S tra tegy A ga in st 

S egrega ted E d u ca tion , 1925-1950 (C h a p e l H il l ,  1 9 8 7 ) 7 0 - 

7 7 .

3 5 3 1 3 U .S . 8 0 (1 9 4 1 ) .

3 6 Id . a t 8 9 -9 2 .

3 7 3 1 3 U .S . a t 9 4 -9 7 .

3 8 S e e H e n d e rso n v . U .S ., 3 1 4 U .S . 6 2 5 (1 9 4 1 ) ; G a y le v . 

B ro w d e r , 3 5 2 U .S . 9 0 3 (1 9 5 6 ) .

3 9 S e e D a v is o n M .  D o u g la s , R ead in g , W ritin g  &  R ace: T h e 

D esegrega tion o f  th e C h ar lo tte  S ch oo ls 1 0 -1 7 (C h a p e l H il l ,  

1 9 9 5 ) ; M a ry  L .  D u d z ia k , “ T h e L im its  o f  G o o d F a i th : D e s e g re

g a t io n in  T o p e k a , K a n s a s , 1 9 5 0 -1 9 5 6 ,”  5 L a w a n d H is to ry 

R e v . 3 5 1 ,3 5 7 -3 6 6 (1 9 8 7 ) .

4 0 T a y lo rv . G e o rg ia , 3 1 5 U .S . 2 5 (1 9 4 2 ) (p e o n a g e ) ; P o llo c k v . 

W ill ia m s , 3 2 2 U .S . 4  (1 9 4 4 ) (p e o n a g e ) ; C h a m b e rs v . F lo r id a , 

3 0 9 U .S . 2 2 7 (1 9 4 0 ) ( c o e rc e d c o n fe s s io n ) ; H a le v . K e n tu c k y , 

3 0 3 U .S . 6 1 3 (1 9 3 8 ) (n o n d is c r im in a t io n in  G ra n d J u ry s e le c

t io n ) ; P ie r re v . L o u is ia n a , 3 0 6 U .S . 3 5 4 (1 9 3 9 ) (n o n d is c r im i

n a t io n in  G ra n d J u ry s e le c t io n ) ; H il l  v . T e x a s , 3 1 6 U .S . 4 0 0 

(1 9 4 2 ) (n o n d is c r im in a t io n in ju ry  s e le c t io n ) . S e e g e n e ra l ly 

E d w a rd F . W a ite , “ T h e N e g ro in  th e S u p re m e C o u r t ,”  3 0  M in n .
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L .R e v .aZYXWVUTSRQPONMLKJIHGFEDCBA 2 1 9 (1 9 4 6 ) .

4 1 3 0 3 U .S . 5 5 2 (1 9 3 8 ) .

4 2 Id . a t 5 5 9 -5 6 3 .

4 3 Id . a t 5 6 3 -6 4 (M c R e y n o ld s , J ., d is s e n t in g ) .

4 4 3 2 3 U .S . 1 9 2 , 1 9 3 -9 7 (1 9 4 4 ) .

4 5 Id . a t 1 9 8 -2 0 3 .

4 6 Id . a t 2 0 2 .

4 7 Id . a t 2 0 8 -0 9 .

4 8 J a c o b u s T e n B ro e k , E d w a rd N . B a rn h a r t a n d F lo y d W . 

M a ts o n , LKJIHGFEDCBAP reju d ice, W ar  an d th e C on stitu tion  (1 9 6 8 ) , 6 8 - 

1 8 4 ; M ik is o  H a n e , “ W a r t im e I n te rn m e n t,”  7 7 7 . o fA m e r . H is t. 

5 6 9 (1 9 9 0 ) .

4 9 P e te r I ro n s , Ju stice a t W ar  (N e w  Y o rk , 1 9 8 3 ) 2 0 6 -2 1 8 ; 

K o re m a tsu v . U n ite d S ta te s , 3 2 3 U .S . 2 1 4 , 2 3 0 (1 9 9 4 ) , (R o b

e r ts , J ., d is s e n t in g ) .

5 0 S tu d s T e rk e l , “ T h e G ood W ar: ”  A n  O ra l  H isto ry  o f  W orld  

W ar  T w o  (N e w  Y o rk , 1 9 8 4 ) 2 9 -3 0 .

5 1 H ira b a y a sh i v . U n ite d S ta te s , 3 2 0 U .S . 8 1 (1 9 4 3 ) ; Y a su i v .

U n ite d S ta te s , 3 2 0 U .S . 1 1 5 (1 9 4 3 ) . S e e I ro n s , Ju stice a t  W ar,  

a t 7 5 -9 3 .

5 2 3 2 0 U .S . a t 9 9 -1 0 1 .

5 3 3 2 3 U .S . 2 1 4 (1 9 4 4 ) .

5 4 I ro n s , Ju stice a t W ar,  a t 9 3 -9 9 ; K o re m a tsu , 3 2 3 U .S . a t 

2 1 6 .

5 5 3 2 3 U .S . a t 2 1 9 .

3 6 E x P a r te M itsu y e E n d o , 3 2 3 U .S . 2 8 3 (1 9 4 4 ) .

3 7 I ro n s , Ju stice a t W ar  a t 4 9 , 2 0 6 -2 1 8 , 2 7 8 -3 0 2 ; U n ite d 

S ta te s v . H ira b a y a sh i, 8 2 8 F . 2 d 5 9 1 (9 th C ir . 1 9 8 7 ) , 

K o re m a tsu v . U n ite d S ta te s , 5 8 4 F . S u p p . 1 4 0 6 (N .D . C a l. 

1 9 8 4 ) . S e e a ls o , Y a su i v . U n ite d S ta te s , 7 7 2 F .2 d 1 4 9 6 (9 th 

C ir . 1 9 8 5 ) .

5 8 K o re m a tsu 3 2 3 U .S . a t 2 4 5 -4 6 .

3 9 S e e P a u l B re s t , “ I n  D e fe n s e o f  th e A n t id is c r im in a t io n P r in

c ip le ,”  9 0 H a rv . L . R e v . 1 (1 9 7 6 ) .

6 0 M a ry L . D u d z ia k , “ D e s e g re g a t io n a s a C o ld W a r Im p e ra

t iv e ,”  4 1 S ta n fo rd L . R e v . 6 1 (1 9 8 8 ) .
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C ra m e raZYXWVUTSRQPONMLKJIHGFEDCBA v . U n ite d S ta te s ' is a la n d m a rk in  

A m e r ic a n la w  o f  t re a s o n . T h is s e q u e l to  th e n o

to r io u s N a z i S a b o te u r C a s e is a h a p p ie r ta le th a n 

th e o r ig in a l . M a n y  in g re d ie n ts— th e C o n s t i tu t io n , 

t im in g , a d v o c a c y , p e rs o n a l i t ie s , e v e n c h a n c e—  

t ra n s fo rm e d a m in o r w a r t im e in c id e n t in to th e 

f i r s t a n d f o re m o s t t re a s o n c a s e d e c id e d o n th e 

m e r i ts b y  th e S u p re m e C o u r t . C ra m e r w a s th e 

t r ib u n a l’ s s o le d e c is io n d u r in g W o r ld  W a r I I  to  

e n fo rc e a n d e n la rg e c o n s t i tu t io n a l l im i ts o n e x

e c u t iv e w a r p o w e rs . I t  is a ls o a n in s p ir in g s to ry 

o f  th e s tru g g le o f  la w y e rs a n d ju d g e s to  u p h o ld 

h ig h p ro fe s s io n a l s ta n d a rd s a m id th e p a s s io n s o f  

to ta l w a r .

A n th o n y C ra m e r w a s a c c u s e d o f  t re a s o n f o r  

in te n t io n a l ly a id in g tw o  N a z i s a b o te u rs , W e rn e r 

T h ie l a n d E d w a rd J . K e r l in g , in  N e w  Y o rk  C ity  

p r io r to  th e i r a r re s t . A  p r im , p a l l id  b a c h e lo r o f  

f o r ty - tw o , C ra m e r w a s a la b o re r w h o s h o v e le d 

c o a l in  a b o i le r ro o m  o f  a B ro o k ly n l ic o r ic e f a c

to ry  f o r  $ 4 5 a w e e k . H e w a s b o m  in  G e rm a n y 

a n d b e c a m e a U . S . c i t iz e n in  1 9 3 6 . D e s p i te 

e a rn e s t e f fo r ts a t s e l f -e d u c a t io n a n d im p ro v e m e n t 

in  th is c o u n try , h e fa i le d to  a d v a n c e h is f o r tu n e s . 

I n  th e 1 9 3 0 s , h e w o rk e d a n d ro o m e d f o r  a w h i le 

w i th  W e rn e r T h ie l , a B u n d is t a n d a rd e n t N a z i , 

w h o re tu rn e d to G e rm a n y in  1 9 4 1 a n d t ra in e d 

a s a s a b o te u r .

T h e e s s e n t ia l e v id e n c e a g a in s t C ra m e r w a s 

th a t T h ie l c o n ta c te d h im  u n d e r a n a l ia s o n J u n e

2 2 , 1 9 4 2 . C ra m e r s u rm is e d th a t T h ie l h a d c o m e 

b y s u b m a r in e o n a m is s io n f o r  G e rm a n y , p e r

h a p s a g i ta t io n a n d p ro p a g a n d a to  s t i r u p u n re s t , 

b u t T h ie l e v a d e d q u e r ie s a b o u t h is p la n s . C ra m e r 

b e f r ie n d e d T h ie l in  s e v e ra l w a y s . H e m e t tw ic e 

w ith  T h ie l a n d h is le a d e r K e r l in g  a t re s ta u ra n ts 

n e a r G ra n d C e n tra l S ta t io n , b o th m e e t in g s o b

s e rv e d b u t n o t o v e rh e a rd b y  F B I  a g e n ts . H e a r

ra n g e d f o r  T h ie l’ s f ia n c e e , E m m a (N o rm a ) K o p p , 

a d o m e s t ic s e rv a n t in  C o n n e c t ic u t , to  v is i t th e m 

in  N e w  Y o rk . A t  th e i r la s t m e e t in g h e to o k  T h ie l’ s 

m o n e y b e l t c o n ta in in g $ 3 ,6 7 0 f o r s a fe k e e p in g , 

c a re fu l ly s e p a ra te d $ 1 6 0 f o r  T h ie l a n d $ 2 0 0 th a t 

T h ie l o w e d h im , a n d th e n p u t th e re s t in  h is s a fe ty 

d e p o s i t b o x a n d th e b e l t in  h is ro o m .

A f te r  h is a r re s t C ra m e r f o o l is h ly  l ie d  to  p ro

te c t T h ie l . O n le a rn in g th e g ra v i ty o f  c h a rg e s 

a g a in s t h im , a n d re c e iv in g p ro m is e s th a t h is 

f a ls e h o o d s w o u ld b e f o rg iv e n , h e re c a n te d a n d 

g a v e lo n g  s ta te m e n ts to  F B I  a g e n ts , d e n y in g a n y  

k n o w le d g e o f  s a b o ta g e p la n s . E x c e p t f o r  N o rm a 

K o p p ’ s te s t im o n y th a t h e k n e w  T h ie l’ s p u rp o s e , 

th e m a in p ro o f c o n s is te d o f  C ra m e r’ s s ta te m e n ts 

a n d p e rs o n a l e f fe c ts , w h ic h h e m a d e n o a tte m p t 

to  h id e . F e d e ra l p ro s e c u to rs c h a rg e d h im  w ith  

o n e c o u n t o f  t re a s o n f o r  a d h e r in g to  e n e m ie s o f  

th e U n ite d S ta te s , g iv in g  th e m a id a n d c o m fo r t . 

T h e y s p e c i f ie d te n o v e r t a c ts a n d a s k e d f o r  th e 

d e a th p e n a l ty .2

T h e to u g h k n o t o f  th is c a s e w a s th e la w  o f
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t re a s o n . T h e C o n s t i tu t io n p ro v id e s th a tPONMLKJIHGFEDCBA

Treason against the U nited States, 
shall consist only in levying W ar 
against them , or in adhering to the ir 
Enem ies, giving them  Aid and C om 
fort. N o person shall be convicted of 
Treason unless on the Testim ony of 
tw o  W itnesses  to  the  sam e  overt Act, 

or on C onfession in open C ourt.3

A s a p p l ie d to  C ra m e r’ s c a s e , th e s e s ta n d a rd s 

ra is e d s u b t le a n d n o v e l is s u e s . T h e c r im e w a s 

a n c ie n t . E n g l is h s ta tu te s s in c e 1 3 5 1 re q u ire d 

o v e r t a c ts a s s a fe g u a rd s a g a in s t o p p re s s io n f o r  

p o l i t ic a l b e l ie f a s w e l l  a s tw o  w itn e s s e s a f te r 1 6 9 5 

to  g u a rd a g a in s t p e r ju ry . Y e t th e p la in p u rp o s e 

o f  th e T re a s o n C la u s e , th e o n ly  c r im e d e f in e d in  

th e C o n s t i tu t io n , w a s to  c u rb E n g l is h a b u s e s s u c h 

a s t re a s o n b y  “ c o m p a s s in g”  ( im a g in in g o r p lo t

t in g  a m o n a rc h’ s d e a th ) a n d “ c o n s tru c t iv e”  t re a

s o n ( s t re tc h in g th e o f fe n s e to  s u p p re s s p e a c e fu l 

p o l i t ic a l o p p o s i t io n ) . T h e F ra m e rs , f e a r in g a b u s e 

o f  t re a s o n a lm o s t a s m u c h a s t re a s o n i ts e l f , m a d e 

c r i t ic a l c h a n g e s in  t ra d i t io n a l la w . T h e y re ta in e d 

o n ly tw o ty p e s o f  t re a s o n , m a d e a d h e r in g a n d 

a id  a n d c o m fo r t s e p a ra te e le m e n ts o f  th e o f fe n s e , 

s h i f te d th e E n g l is h tw o -w i tn e s s re q u ire m e n t f ro m  

t re a s o n g e n e ra l ly to  th e s a m e o v e r t a c t , a n d le f t  

o n ly p e n a l t ie s to le g is la t iv e c o n tro l . D e f in in g 

t re a s o n c o n s t i tu t io n a l ly in  te rm s o f  a c t io n , d e

p r iv in g  C o n g re s s o f  th is p o w e r , th e y re p u d ia te d 

s u b s ta n t ia l E n g l is h e x p e r ie n c e e v e n w h i le  u s in g 

E n g l is h te rm s . T h e p ro b le m w a s h o w  f a r d id  

th is re p u d ia t io n g o ?

T h e s p e c i f ic q u e s t io n in  C ra m e r’ s c a s e w a s 

w h e th e r jo in in g  th e tw o -w i tn e s s re q u ire m e n t to  

th e s a m e o v e r t a c t e l im in a te d u n s u c c e s s fu l a t

te m p ts o r  c o n s p ira c ie s f ro m  th e o f fe n s e o r  m e re ly 

in c re a s e d th e re q u ire d q u a n t i ty o f  d ire c t p ro o f . 

T h is q u e s t io n , a lm o s t a p a ro d y o f  le g a le s e o n 

th e s u r fa c e , s h a rp ly i l lu s tra te s th e im p o r ta n c e o f  

p ro c e d u ra l s a fe g u a rd s in  th e h is to ry o f  l ib e r ty  

a n d h o w  p ro c e d u re a f fe c ts s u b s ta n c e in  c o n s t i

tu t io n s . A t  s ta k e in  a s te a d i ly d e e p e n in g d e b a te 

w e re th e m e a n in g o f  t re a s o n i ts e l f , th e s c o p e o f  

f e d e ra l p o w e r to  c o m p e l p o l i t ic a l lo y a l ty , a n d th e 

ju d ic ia ry ’ s ro le in  p o l ic in g th e e x e c u t iv e b ra n c h 

in  w a r . C o n v e n t io n a l m a te r ia ls o f  c o n s t i tu t io n a l 

in te rp re ta t io n— te x t , in te n t io n , h is to ry— p ro

v id e d n o re a d y a n s w e r to th e le g a l p ro b le m . 

R e c o rd s o f  th e F ra m e rs’ in te n t io n s w e re s p a re .

T h e S u p re m e C o u r t h a d n e v e r re v ie w e d a t re a

s o n c o n v ic t io n f o r  a id in g th e e n e m y o r  c o n s tru e d 

th e tw o -w i tn e s s ru le . T h e f a m o u s t re a s o n t r ia l  

o f  A a ro n B u r r f o r  le v y in g w a r h a d e n d e d in  a c

q u i t ta l . M o s t t re a s o n c a s e s in  A m e r ic a w e re b e

f o re m il i ta ry  c o m m is s io n s , n o t c iv i l  c o u r ts . 

S le u th s w h o d u g f o r  m a n y m o n th s in  m a s s e s o f  

p re c e d e n ts a n d h is to r ic a l m a te r ia ls a g re e d o n  o n e 

th in g : T h e la w  o f  t re a s o n w a s n o t s o m u c h a n 

o p e n f ie ld  a s a n a m b ig u o u s b o rd e r la n d th ic k e te d 

w ith  c h o ic e . S tra te g ie s a n d in te rp re ta t io n s o f  

“ ju d g e s &  c o .”  a t e v e ry le v e l o f  th e f e d e ra l ju d i 

c ia ry p la y e d c o n s p ic u o u s ro le s in  s h a p in g le g a l 

w e a p o n s to  d e fe n d n a t io n a l s e c u r i ty a g a in s t p o

l i t ic a l c r im e s .4

T o  e x p la in th is c o m p le x , s u b t le s to ry i t  h e lp s 

to  f o l lo w  a th e a tr ic a l m e ta p h o r w ith  a p ro lo g u e , 

th re e a c ts , a n d a n e p i lo g u e .

Prologue

J u s t ic e D e p a r tm e n t la w y e rs m e t th e p ro b le m 

o f  d e f in in g t re a s o n f i r s t a s th e y s c ra m b le d f o r  

s ix  w e e k s d u r in g th e S a b o te u rs C a s e to  d e te rm in e 

c h a rg e s a g a in s t C ra m e r a n d th i r te e n o th e r s u s

p e c te d a c c o m p l ic e s in  B ro o k ly n a n d C h ic a g o . 

T h e o p t io n s b o i le d d o w n to  t ra d in g w ith  th e e n

e m y o r t re a s o n . C ra m e r’ s m o n e y -h a n d l in g 

c le a r ly v io la te d th e T ra d in g W ith  th e E n e m y A c t, 

b u t la c k e d tw o  w itn e s s e s . S o m e s ta f f a tto rn e y s 

h a d “ g ra v e s t d o u b t”  w h e th e r th e e v id e n c e in  th e 

C h ic a g o c a s e s s a t is f ie d s ta n d a rd s f o r t re a s o n 

d e v e lo p e d b y  lo w e r c o u r ts in  W o r ld  W a r I . I n  a 

p o l ic y  d e c is io n , p o l i t ic a l le a d e rs o rd e re d t re a s o n 

c h a rg e s in  c a s e s w ith  a d e q u a te e v id e n c e .5 A s  

A l ie n  P ro p e r ty C u s to d ia n M c N u lty  to ld A tto r 

n e y G e n e ra l B id d le , th e p u b l ic w o u ld u n d e rs ta n d 

le n ie n c y f o r  in fo rm e rs b u t n o t f o r  c o l la b o ra to rs 

in  th e i r m id s t w h o w e re “ w o rs e th a n th o s e th e y 

s o u g h t to  h e lp .” 6

Act I—Trial

C ra m e r’ s t r ia l o p e n e d a t th e f e d e ra l c o u r t

h o u s e in  N e w  Y o rk  o n N o v e m b e r 9 , 1 9 4 2 , th e 

d a y a f te r th e A l l ie s la n d e d in  F re n c h N o r th A f 

r ic a , in  a f e v e re d w a r t im e a tm o s p h e re . T h e ju d g e 

w a s H e n ry W . G o d d a rd , w h o la te r p re s id e d o v e r 

th e s e c o n d p e r ju ry t r ia l o f  A lg e r H is s . L e a d in g 

a d v o c a te s p re s e n te d o p p o s in g p ic tu re s o f  

C ra m e r’ s p e rs o n a l i ty a n d p u rp o s e . T h e p ro s e c u

to r , M a th ia s F . C o r re a , th e n a t io n’ s y o u n g e s t U .S .
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A tto rn e y , d e p ic te d C ra m e r a s a c u n n in g t ra i to r 

a n d m a s te r s p y in  a la rg e r p lo t to a s s is t N a z i 

G e rm a n y . T h e d e fe n s e te a m , h e a d e d b y  H a ro ld 

R . M e d in a a n d h is c h o s e n a s s o c ia te s , w a s a s

s ig n e d b y  J u d g e J o h n C . K n o x  to  s h o w th e w o r ld  

th a t in  a c a p i ta l c a s e f o r  t re a s o n th e A m e r ic a n 

s y s te m o f  ju s t ic e p ro v id e d “ im p a r t ia l a n d f e a r

le s s”  c o u n s e l , a s C ra m e r re q u e s te d , to  r ic h a n d  

p o o r a l ik e .7

M e d in a w a s a w e l l - k n o w n f o rm e r te a c h e r a t 

C o lu m b ia L a w  S c h o o l a n d a s c ra p p in g “ la w y e r’ s 

la w y e r ,”  w h o la te r p re s id e d o v e r th e tu m u l tu o u s 

c o n s p ira c y t r ia l o f  to p C o m m u n is t le a d e rs in  

1 9 4 9 a n d s e rv e d a s a U . S . c irc u i t ju d g e u n t i l  

1 9 8 0 . H e f i rm ly  b e l ie v e d th a t th e “ p o o r l i t t le  

f e l lo w ”  w a s a n in n o c e n t to o l o f  f o rc e s b e y o n d 

h is g ra s p .8

T h e m o o d a t th e e ig h t-d a y t r ia l , ja m m e d w ith  

a n g ry s p e c ta to rs , w a s u g ly . M e d in a w a s s p a t o n 

in  c o u r t , s h u n n e d b y  f r ie n d s a n d n e ig h b o rs , a n d  

b a w le d o u t b y  h is m o th e r f o r  m ix in g  w ith  N a z is . 

C ra m e r to o k th e s ta n d , ra is in g a n o v e l is s u e o f

w h e th e r h e c o u n te d a s a c o n fe s s o r o r a s e c o n d 

w itn e s s . T h e c e n tra l q u e s t io n s o f  f a c t f o r th e 

ju ry  w e re w h e th e r C ra m e r b e f r ie n d e d T h ie l f o r  

o ld  t im e s s a k e o r to  h e lp H it le r— a n d s u c c e e d e d . 

T h e c e n tra l q u e s t io n s o f  la w  w e re th e c o n s t i tu

t io n a l c o n tro ls o n e v id e n c e to  p ro v e i t . I n  a c r i t i 

c a l le g a l b a tt le , C o r re a d ro p p e d c h a n g e s o f  a l l  

b u t th re e o v e r t a c ts f o r  w a n t o f  tw o  w itn e s s e s—  

C ra m e r’ s c o u n s e l l in g T h ie l a n d K e r l in g a n d ly 

in g to th e F B I . T h e m o s t in c r im in a t in g e v i

d e n c e— h a n d l in g T h ie l’ s m o n e y— w a s n o w  a d

m is s ib le o n ly  f o r  in te n t io n , th a t re q u ire s o n ly  o n e 

w itn e s s . T h e d e fe n s e f a i le d to  p e rs u a d e th e ju d g e 

to a c c e p t a s tr ic t n e w th e o ry , d e v e lo p e d d u r in g 

W o r ld  W a r I b y  L o rd C h ie f J u s t ic e R e a d in g in  

G re a t B r i ta in a n d f e d e ra l d is tr ic t ju d g e 

L e a rn e d H a n d in  th e U n ite d S ta te s th a t re

q u ire d e a c h o v e r t a c t o f  t re a s o n to m a n ife s t 

t ra i to ro u s p u rp o s e a n d to  a id th e e n e m y , s ta n d

in g a lo n e f ro m  s u r ro u n d in g c irc u m s ta n c e s .9 

I n s te a d , G o d d a rd a c c e p te d th e g o v e rn m e n t’ s a n a l

o g y  to  c o n s p ira c y , w h ic h p e rm it te d ju ro rs to  c o lo r

F e d e ra l J u d g e H e n ry W . G o d d a rd is s h o w n h e re le a v in g th e s e c o n d p e r ju ry t r ia l o f  A lg e r H is s in  1 9 5 0 . E ig h t y e a rs 

e a r l ie r , w h e n h e p re s id e d o v e r th e C ra m e r t re a s o n t r ia l , G o d d a rd a l lo w e d th e ju ry  to  h e a r d a m a g in g c irc u m s ta n t ia l o r 

o n e -w i tn e s s e v id e n c e . T h e d e fe n s e h a d h o p e d to  p e rs u a d e h im  to  u s e s tr ic te r s ta n d a rd s a n d re q u ire e a c h a c t to  m a n ife s t 

a t ra i to ro u s p u rp o s e th a t s to o d a lo n e f ro m  c irc u m s ta n t ia l e v id e n c e .
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o r  e x p la in C ra m e r’ s m e e t in g s a n d l ie s w ith  d a m

a g in g c irc u m s ta n t ia l o r o n e -w i tn e s s e v id e n c e , 

s u c h a s T h ie l’ s m o n e y b e l t a n d N o rm a K o p p ’ s te s

t im o n y .

I n  th e d a rk d a y s o f  1 9 4 2 , i t  to o k l i t t le  im a g i

n a t io n to  b e l ie v e th a t C ra m e r p u rp o s e fu l ly a id e d 

th e e n e m y . T h e ju ry  re tu rn e d a g e n e ra l v e rd ic t 

o f  g u i l ty . T h e ju d g e s e n te n c e d C ra m e r to  f o r ty -  

f iv e  y e a rs in  p r is o n a n d f in e d h im  $ 1 0 ,0 0 0 . 

G o d d a rd in d ic a te d o ra l ly  th a t h e w o u ld h a v e im 

p o s e d th e d e a th p e n a l ty h a d C ra m e r s h o w n m o re 

g u i l ty  k n o w le d g e o f  th e s a b o te u rs’ s u b v e rs iv e 

p u rp o s e s th a n “ a  v a g u e id e a th a t th e y h a d c o m e 

h e re f o r  th e p u rp o s e o f  o rg a n iz in g p ro -G e rm a n 

p ro p a g a n d a a n d a g i ta t io n .” 1 0 T h ie l’ s re fu s a l to  

d iv u lg e th e p lo t a n d d e fe n s e c o u n s e ls’  a s s a u l ts 

o n th e e v id e n c e s a v e d C ra m e r’ s l i f e .

Act II—Appeal

T h e t r ia l g a v e r is e to th re e m a in is s u e s o n 

a p p e a l . F irs t , th e d e fe n s e c la im e d p re ju d ic e in  

s e v e ra l p ie c e s o f e v id e n c e o f fe re d to s h o w 

C ra m e r’ s h o s t i le in te n t— to  n o a v a i l . T h e s e in 

c lu d e d s e n s a t io n a l b a c k g ro u n d te s t im o n y b y  

tu rn c o a t E rn e s t P e te r B u rg e r a b o u t th e s a b o te u rs’  

m is s io n , in c lu d in g p ic tu re s o f  th e i r e x p lo s iv e s , 

o s te n s ib ly o f fe re d to p ro v e th a t th e y w e re e n

e m ie s , w h ic h th e d e fe n s e h a d c o n c e d e d ." A ls o  

im p o r ta n t w a s a c o p y o f  th e U . S . C o n s t i tu t io n 

o n w h ic h th e s tu d io u s C ra m e r h a d m a rk e d p a s

s a g e s h e d id n o t u n d e rs ta n d : b i l ls o f  a tta in d e r , PONMLKJIHGFEDCBA
h a b e a s c o rp u s , le t te rs o f  m a rq u e , a n d th e T re a

s o n C la u s e . H o w e v e r c o m m o n h is p u z z le m e n t, 

th e s e p re w a r m a rk in g s h a d a p a lp a b le im p a c t 

o n ju ro rs a lo n g s id e h is le t te rs o f 1 9 4 1 to re la

t iv e s a n d T h ie l in  G e rm a n y p ra is in g th e i r g lo r i

o u s a rm y a n d d a m n in g A m e r ic a n w a r f e v e r in  

p ro s e la c e d w ith  N ie tz s c h e .1 2

S e c o n d , th e d e fe n s e c h a l le n g e d th e e v id e n c e , 

in  la w  a n d f a c t , a s to o w e a k to  p ro v e C ra m e r’ s 

t ra i to ro u s m o tiv e s . M e d in a a lw a y s s a w C ra m e r 

a s a h u m b le m e c h a n ic w h o b e f r ie n d e d T h ie l to  

e n l iv e n a d ra b l i f e  a n d to  re c o v e r h is m o n e y .1 3

T h ird , a n d m o re d a r in g ly , th e d e fe n s e a t

ta c k e d th e le g a l s u f f ic ie n c y o f  th e th re e o v e r t a c ts 

f o r  f a i l in g  to  o p e n ly m a n ife s t t re a s o n , a c c o rd in g 

to  L e a rn e d H a n d’ s d ic tu m  in  U . S . v . R o b in so n .1 4 

T h is th e o ry , w h ic h v e x e d p ro s e c u to rs f ro m  th e 

s ta r t , re je c te d th e c o n s p ira c y a n a lo g y f o r t re a

s o n . A s H a n d in te rp re te d th e c o u p l in g o f  o v e r t 

a c ts w ith  th e tw o -w i tn e s s ru le , a n o v e r t a c t in

i ts e l f m u s t e v in c e t ra i to ro u s in te n t a n d te n d to  

a s s is t a n e n e m y o n th e d ire c t te s t im o n y o f  tw o  

w itn e s s e s . U n l ik e c o n s p ira c y , f a c ia l ly  in n o c e n t 

a c ts , c irc u m s ta n t ia l e v id e n c e , e v e n f ru s tra te d 

a tte m p ts , m u s t b e e x c lu d e d b y  ju ro rs in  f in d in g  

a id a n d c o m fo r t . T h is th e o ry w o u ld h a v e m a d e 

C ra m e r’ s c o n v ic t io n h a rd to  s u s ta in . W a s d r in k 

in g b e e r w ith  f r ie n d s t re a s o n ? W e re re c a n te d 

l ie s in  c a p t iv i ty w ith o u t b e n e f i t in g a n y o n e t re a

s o n ? N o  p re c e d e n ts e x is te d .

T h e g o v e rn m e n t, im p o r t in g c o m m o n la w  o f  

a tte m p ts in to  th e la w  o f  t re a s o n , c o u n te re d w ith  

th e t ra d i t io n a l v ie w  th a t th e o f fe n s e o f  a d h e r in g , 

a s d is t in c t f ro m  le v y in g w a r , w a s p r im a r i ly a 

c r im e o f  b e tra y e d a l le g ia n c e . O v e r t a c ts o f  a id 

a n d c o m fo r t s e rv e d m e re ly to  c o n f i rm  th a t h o s

t i le  a tt i tu d e s r ip e n e d in to a c t io n . A s in  c o n

s p ira c y , o v e r t a c ts c o u ld b e in fe r re d f ro m  s u r

ro u n d in g c irc u m s ta n c e s p ro v id e d th a t d ire c t 

p ro o f o f  tw o w itn e s s e s s u p p o r te d th e m . T h is 

th e o ry w o u ld m a k e c o n v ic t io n e a s y to s u s ta in . 

I n  a k e y E n g l is h p re c e d e n t, L o rd P re s to n’ s 

C a se ,'5 m e re ly e n te r in g a ro w b o a t s u f f ic e d . 

C ra m e r’ s c o n fe r r in g w ith  s e c re t N a z i a g e n ts in  

a c a fe te r ia lo o k e d w o rs e .

J u s t a s c o u n s e l p re s e n te d r iv a l p ic tu re s o f  

C ra m e r a t th e t r ia l , s o tw o le g a l th e o r ie s— th e 

t ra d i t io n a l a n a lo g y to c o n s p ira c y a n d L e a rn e d 

H a n d’ s d ic tu m— th e re a f te r v ie d f o r  a c c e p ta n c e 

in  c o n s tru in g th e t re a s o n c la u s e . O n e a c c e n te d 

in te n t io n , th e o th e r a c t io n . T h is c o n f l ic t e v e n

tu a l ly b e c a m e th e c e n tra l is s u e in  th e S u p re m e 

C o u r t . T h e c lo s e r th e J u s t ic e s g o t to  i t ,  th e n e a re r 

th e y c a m e to  d e f in in g th e s u b s ta n t iv e c o n te n t o f  

t re a s o n— a n d to  d ra w in g th e l in e s o f  p e rm is s ib le 

g o v e rn m e n t c o n tro l o f  th o u g h t , s p e e c h , a n d a c

t io n , w h ic h w a s a h a l lm a rk o f  th e t r ib u n a l’ s F irs t 

A m e n d m e n t ju r is p ru d e n c e . D e c is io n o n th e 

m e r i ts n e c e s s a r i ly w o u ld c o n v e r t c o n s t i tu t io n a l 

in te rp re ta t io n in to c o n s t i tu t io n a l c o n s tru c t io n .

O n a p p e a l to  th e U . S . C o u r t o f  A p p e a ls f o r  

th e S e c o n d C irc u i t , th e d e fe n s e ra is e d a l l th re e 

o b je c t io n s b u t s tre s s e d im p ro p e r a n d in a d e q u a te 

p ro o f o f  h o s t i le p u rp o s e . A s s u m in g th a t o n ly  “ a 

m o s t c o u ra g e o u s c o u r t”  w o u ld d is m is s t re a s o n 

c h a rg e s a m id a w a r , M e d in a h o p e d a t b e s t to  w in  

a n e w  t r ia l in  a c a lm e r a tm o s p h e re , e v e n th o u g h 

th a t m e a n t d e fe n d in g C ra m e r a l l  o v e r a g a in w ith 

o u t p a y o r  e x p e n s e s .1 6 (A s s ig n e d c o u n s e l in  th o s e 

d a y s re c e iv e d n o th in g .) T h e e f fo r t y ie ld e d l i t t le  

e x c e p t a lu c id  o p in io n b y  c irc u i t ju d g e C h a r le s 

E . C la rk a f f i rm in g  th e g o v e rn m e n t’ s le g a l th e o ry
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th a t “ n o m o re n e e d b e la id f o r  a n o v e r t a c t o f  

t re a s o n th a n f o r  a n o v e r t a c t o f  c o n s p ira c y , w h ic h 

h a s n e v e r b e e n th o u g h t o f  a s i ts e l f e s ta b l is h in g 

th e u n la w fu l s c h e m e .” 1 7

T h e d e fe n s e fa re d f a r b e tte r in  th e S u p re m e 

C o u r t , w h ic h g ra n te d re v ie w  a n d a d d i t io n a l t im e 

f o r  o ra l a rg u m e n t. C o n d i t io n s w e re r ip e f o r  re

v ie w . T h e R o o s e v e l t C o u r t w a s c ro s s in g th e 

th re s h o ld o f  a re v o lu t io n in  i ts ro le a s a g u a rd

ia n o f  in d iv id u a l r ig h ts a c ro s s a b ro a d f ro n t o f  

c o n s t i tu t io n a l g u a ra n te e s . S o m e J u s t ic e s w e re 

re s is t in g d e fe re n c e to e x e c u t iv e a u th o r i ty o v e r 

c iv i l  l ib e r t ie s in  w a r t im e . A  c lu s te r o f  d iv is iv e 

c a s e s c h a l le n g in g c o m p u ls o ry f la g s a lu te s , d e

p o r ta t io n , a n d th e J a p a n e s e R e lo c a t io n p ro g ra m , 

a l l te s te d g o v e rn m e n t c o n tro l o f  p o l i t ic a l lo y a l

t ie s . T h is c a s e ra is e d n o v e l p ro b le m s in  re la t in g 

th e s u b s ta n t iv e e le m e n ts o f  t re a s o n to  e a c h o th e r 

a n d to  th e tw o -w i tn e s s ru le in  a f ie ld  o f  la w  th a t 

S o l ic i to r G e n e ra l C h a r le s F a h y th o u g h t v i ta l ly  

a f fe c te d n a t io n a l s e c u r i ty .1 8

T h e o ra l a rg u m e n t b e tw e e n M e d in a a n d F a h y 

o p e n e d o n M a rc h 9 , 1 9 4 4 , in  a n e a r ly e m p ty 

c h a m b e r . F e w o b s e rv e rs a s s u m e d th a t m u c h 

c o u ld b e m a d e o f  th is PONMLKJIHGFEDCBAin  fo rm a p a u p e r is a p p e a l . 

C ra m e r w a s a n o b o d y , a n d h is la w y e rs’ m a in 

w e a p o n w a s H a n d’ s lo n e ly d ic tu m . W h a t e n

s u e d w a s a g re a t o ra l a rg u m e n t f e a tu r in g tw o  

c o n s c ie n t io u s , u n c o n v e n t io n a l , a n d lu s h ly 

m u s ta c h io e d g la d ia to rs o f  o p p o s i te s ty le s . 

M e d in a w a s a b ig , c o lo r fu l s h o w m a n w ith  a 

b o o m in g v o ic e , w h o m h is f o rm e r s tu d e n t J u s

t ic e W il l ia m  O . D o u g la s d e s c r ib e d a s “ b r ig h t , 

a b le , a n d a h a m a c to r .” 1 9 F a h y w a s a t r im , s tro n g - 

w il le d , a n d c o u r t ly S o u th e rn e r , m u c h a d m ire d 

in  W a s h in g to n , w h o s p o k e s o s o f t ly  th e J u s t ic e s 

c a l le d h im  “ W h is p e r in g C h a r l ie .” 2 0

M e d in a , d o u b t in g h is c h a n c e to w in  o n th e 

T re a s o n C la u s e , e m p h a s iz e d th e “ h ig h ly  p re ju

d ic ia l”  e v id e n c e . H a rd ly h a d h e b e g u n w h e n th e 

w e l l -p re p a re d J u s t ic e s s h o w e re d h im  w ith  q u e s

t io n s a l l  a t o n c e a n d h e b ro k e c o n v e n t io n a l ru le s . 

U n f lu s te re d , h e h e ld u p h is a rm  a s i f  to  w a rd o f f  

b lo w s , a n d s a id : “ O n e a t a t im e , p le a s e .”  T h a t 

q u ie te d e v e ry o n e e x c e p t J u s t ic e F e l ix F ra n k

f u r te r .2 1 W h e n s o m e o n e q u e s t io n e d th e h o s t i le 

t r ia l  a tm o s p h e re , th e la w y e r re p l ie d : “ T h e p ro b

le m  a p p e a rs d i f fe re n t ly f ro m  w h e re y o u s i t a n d 

d o w n h e re .” 2 2 T re a s o n c h a rg e s p e r fo rc e c re a te 

h o s t i l i ty  in  w a r t im e , h e e x p la in e d , g o in g o u ts id e 

th e re c o rd b y  re c o u n t in g h is o w n m is tre a tm e n t 

to  p ro v e i t .

T h e J u s t ic e s’  q u e s t io n s re v e a le d in te re s t in  a l l  

h is b a i t . A s w o rd s p re a d o f  a s p e l lb in d in g a rg u

m e n t in  p ro g re s s , th e c o u r t ro o m f i l le d . S p e c ta

to rs s e n s e d th a t M e d in a w a s w in n in g o v e r th e 

J u s t ic e s o n f la w e d e v id e n c e . H is a c c o u n t o f  th e 

im p a c t o f  C ra m e r’ s m a rk e d C o n s t i tu t io n o n th e 

ju ry , a la w  c le rk re c a l le d f o r ty  y e a rs la te r , w a s 

“ d ra m a t ic a s h e l l .”  S e v e ra l re p o r te rs , c le rk s , a n d 

J u s t ic e s ra te d M e d in a’ s f i r s t  a rg u m e n t in  C ra m e r 

a s th e f in e s t th e y e v e r h e a rd .2 3

F a h y , a g e n e ra l is t w ith  o th e r im p o r ta n t c a u s e s 

p e n d in g , s e e m e d o v e rp o w e re d in  th is s c e n e b y  

h is f o rc e fu l o p p o n e n t, to ta l ly  in  c o m m a n d o f  th e 

f a c ts , w h o h a d c o n c e n tra te d o n th is c a s e f o r  

m o n th s . B u t F a h y d id  w e l l  e n o u g h , a n d h is s c e n e 

w o u ld c o m e . T h e h ig h e s t c o u r t in  th e la n d w a s 

t ro u b le d o v e r th e m e a n in g o f  t re a s o n . B o th  c o u n

s e l c lo s e d u n c e r ta in o f  th e o u tc o m e .2 4

A n d  w e l l th e y m ig h t . D u r in g in i t ia l  d e l ib

e ra t io n s e v e ry J u s t ic e e x c e p t S ta n le y F . R e e d 

v o te d to  re v e rs e th e c o n v ic t io n f o r  p re ju d ic ia l e v i

d e n c e , b u t th e y w e re w id e a p a r t o n th e o th e r is

s u e s . F o r e x a m p le , J u s t ic e F ra n k M u rp h y s e e m e d 

w il l in g  to  c o u n t C ra m e r a s a w itn e s s , a n d D o u

g la s th o u g h t f a ls e s w e a r in g w a s a “ p la in ly  v a l id ”  

o v e r t a c t . T h e s e v ie w s t ro u b le d M e d in a’ s f o rm e r 

m e n to r a t C o lu m b ia , C h ie f J u s t ic e H a r la n F is k e 

S to n e .2 5 S to n e ,.re c o g n iz in g th a t “ w e a re f re e to  

a d o p t [ th e ] p ro p e r ru le”  in  a c a s e o f  f i r s t  im p re s

s io n , c h a m p io n e d th e g o v e rn m e n t’ s p o s i t io n o n 

th e m e r i ts . I t  w a s “ w h o l ly  u n re a s o n a b le to  s a y 

th a t th e a c ts m u s t s h o w t re a s o n o n th e i r f a c e ,”  

D o u g la s re c o rd e d h im  a s s a y in g in  c o n fe re n c e . 

“ [T j re a s o n m a y b e f o rm e d b y  in te n t a lo n e— [ th e ] 

o v e r t a c t m e re ly s u p p o r ts i t . ” 2 6 J u s t ic e s O w e n 

D . R o b e r ts , F ra n k fu r te r , a n d p e rh a p s R e e d e m 

b ra c e d H a n d’ s o p p o s in g th e o ry . A n  o v e r t a c t 

m u s t b e a r a h a l lm a rk o f  t re a s o n o r a t le a s t n o t b e 

a n in n o c e n t o r in c o n s e q u e n t ia l a c t , R o b e r ts a s

s e r te d , le s t th e tw o -w i tn e s s ru le b e c o m e s u p e r

f lu o u s . A f te r le n g th y d is c u s s io n , th e J u s t ic e s 

d e c id e d to  re v e rs e f o r  in f la m m a to ry e v id e n c e a n d 

“ le t th e re s t l ie .” 2 7 S to n e a s s ig n e d th e o p in io n to  

h is l ik e -m in d e d c o l le a g u e , H u g o L . B la c k .

S to n e a n d B la c k , f ro m  d i f fe re n t a n g le s , th e n 

u n ra v e l le d th is c o n s e n s u s . O v e rc o m in g c u s to m

a ry s tr ic tu re s a g a in s t d e c id in g c o n s t i tu t io n a l 

q u e s t io n s u n n e c e s s a r i ly , S to n e u rg e d h is c o l

le a g u e s to  d e c id e th e c e n tra l q u e s t io n “ n o w , s o 

th a t th e ju ry  m ig h t b e p ro p e r ly in s tru c te d o n a 

n e w  t r ia l .” 2 8 T o  a d o p t th e d e fe n s e v ie w  o f  o v e r t 

a c ts , h e f e a re d , w o u ld e m a s c u la te th e T re a
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s o n C la u s e o n th e h o m e f ro n t . F u r th e r , i t  

w o u ld re v iv e th e th o rn y p ro b le m o f  “ d im in is h

in g t re a s o n” — w h e th e r C o n g re s s c o u ld p u n is h 

t re a s o n a b le c o n d u c t u n d e r le s s e r o f fe n s e s w ith 

o u t t re a s o n’ s s p e c ia l ru le s— w h ic h  h e h a d s k ir te d 

in  PONMLKJIHGFEDCBAQ u ir in .2 9

S to n e’ s p re s s u re o p e n e d u p a P a n d o ra’ s b o x 

o f  d iv e rg e n t v ie w s , s tro n g f e e l in g s , a n d b r i l l ia n t  

in te rn a l d e b a te . D o u g la s th o u g h t th e C o u r t 

s h o u ld a v o id “ a c lo s e d iv is io n o f  v ie w s o n a n 

im p o r ta n t q u e s t io n in  th e m id d le o f  th e w a r .” 3 0 

F ra n k fu r te r w ro te ta r t ly  to  R o b e r ts :PONMLKJIHGFEDCBA

[T jhe  C hief th inks  that the  hurd les  that 
the C onstitu tion m akers placed in it 
for successfu l treason prosecutions  
are alm ost too difficu lt to overcom e  
and  therefore  w e  ought to  low er them . 
W ise old Ben Franklin convinced  the  

C onstitu tion m akers that “prosecu
tions for treason w ere genera lly viru 
lent; and perjury too  easily m ade use  
of against innocence.” In  other w ords, 

w ar disturbs m inds so  that even hon 
est people  fa ll easy  victim s  to  self-de 
lusion  or rum or  and  w ill sw ear  to  th ings  
that never happened. W ar also  is  fine  
pickins  for professional in form ers  and  
genera lly m en of low  character. And  
so the C onstitu tion decided that it is  

not enough to prove treasonable  
agreem ents, you  m ust also  prove  “an  
overt act” and, w hat is  m ore, you  m ust 

prove it by  tw o  w itnesses.

M a k in g i t  “ e x tre m e ly d i f f ic u l t  to  p ro v e t re a s o n ,”  

a d d e d F ra n k fu r te r , w a s “ p re c is e ly w h a t F ra n k l in 

m e a n t to  a c c o m p l is h .”  “ B u t i t  is a b s u rd to  s u g

g e s t th a t th a t m a k e s p ro o f o f  t re a s o n im p o s s ib le . 

A n  o v e rh e a rd in c r im in a t in g c o n v e rs a t io n b y  

C ra m e r w o u ld f i t  th e re q u ire m e n t o f  a n o v e r t 

a c t , a n d I  a m  to o s tu p id to  f in d  a n y d i f f ic u l ty  in  

th e S a b o te u r c a s e .” 3 1

B la c k th e n c h a n g e d h is m in d a b o u t p re ju d i

c ia l e v id e n c e a f te r a c a re fu l re a d in g o f  th e re c o rd , 

a n d D o u g la s w e n t a lo n g . C a l l in g th is “ a n A m e r i

c a n t r ia l a t i ts b e s t ,”  B la c k a g re e d w ith  S to n e 

th a t s h o u ld p ro s e c u to rs lo s e h e re , h e d o u b te d “ i f  

th e re c o u ld b e m a n y c o n v ic t io n s f o r  t re a s o n u n

le s s A m e r ic a n c i t iz e n s w e re a c tu a l ly f o u n d in  

th e a rm y o f  th e e n e m y .” 3 2

T h e C h ie f J u s t ic e re a s s ig n e d th e o p in io n to

J u s t ic e R o b e r t H . J a c k s o n , w h o c irc u la te d a n 

o p in io n re v e rs in g th e c o n v ic t io n f o r  im p ro p e r 

a n d in d e c is iv e e v id e n c e o f  t re a s o n a b le m o tiv e s , 

a v o id in g th e m a in is s u e d iv id in g  th e C o u r t . O n ly  

F ra n k fu r te r , a p o s t le o f  ju d ic ia l re s tra in t , th o u g h t 

J a c k s o n’ s o p in io n “ ju s t r ig h t .” 3 3 A d m it t in g  th e i r 

c o n fu s io n , J a c k s o n to ld h is c o l le a g u e s w ith  

c h a ra c te r is t ic p i th : th e re a s o n s g iv e n m a y n o t 

“ r in g  q u i te t ru e , b u t th e y a re th e b e s t I  c a n th in k  

o f . . . ,” 3 4

A f te r m o re c o n fe re n c e s in  M a y 1 9 4 4 , th e 

C o u r t o rd e re d a re a rg u m e n t a s to th e m e a n in g 

o f  t re a s o n , a n o v e r t a c t , th e tw o -w i tn e s s re q u ire

m e n t, a n d w h e th e r e a c h o v e r t a c t s u b m it te d to  

th e ju ry  c o m p l ie d w ith  th e C o n s t i tu t io n . T h is 

le d  to  a c l im a x th a t J a c k s o n a n d R u t le d g e v ie w e d 

a s im p o r ta n t a s a n y o f  th e T e rm .3 5

Act III—Reargument

R e a rg u m e n t in s p ire d e x c e p t io n a l a d v o c a c y . 

T h e la w y e rs , c o n s c io u s o f  w o rk in g in  “ a n e w  

c h a p te r in  th e c o n s t i tu t io n a l h is to ry o f  th e U n ite d 

S ta te s ,”  to o k th e C o u r t’ s q u e s t io n s a s a c a l l f o r  

s e a rc h in g h is to r ic a l a n a ly s is o f  t re a s o n .3 6 I n  a n 

u n u s u a l m o v e , F a h y c o m m is s io n e d a n “ o b je c

t iv e  a n d th o ro u g h”  h is to ry o f  t re a s o n in  E n g l is h , 

A m e r ic a n , a n d c a n o n la w , to  b e p re s e n te d in  a n 

im p a r t ia l s ty le .3 7 T h e m a in s tu d y w a s a s s ig n e d 

to  J a m e s W il la rd  H u rs t , f o rm e r la w  s e c re ta ry to  

J u s t ic e L o u is B . B ra n d e is a n d f u tu re d e a n o f  

A m e r ic a n le g a l h is to r ia n s , th e n o n lo a n f ro m  th e  

N a v y . T h e C o u r t p o s tp o n e d o ra l a rg u m e n t u n t i l  

th e s c h o la rs c o m p le te d th e i r w o rk . C ra m e r 

s ta y e d in  ja i l .

H u rs t’ s c la s s ic s tu d y , a tta c h e d a s a 3 6 0 -p a g e 

a p p e n d ix to F a h y’ s b r ie f , f a c e d b o th w a y s . I n  

g e n e ra l , H u rs t a f f i rm e d th e F ra m e rs’  b a s ic p o l ic y  

o f  re s tr ic t in g t re a s o n to  th e m in im u m  n e c e s s a ry 

to  p ro te c t th e c o m m u n ity , re m in d in g u s th a t th e 

t re a s o n c la u s e w a s th e C o n s t i tu t io n’ s p r im a ry 

b u lw a rk o f  f re e p o l i t ic a l e x p re s s io n b e fo re a d o p

t io n  o f  th e F irs t A m e n d m e n t. I n  p a r t ic u la r , h o w 

e v e r , h e c o n f i rm e d th e p ro s e c u t io n’ s a n a lo g y to  

c o n s p ira c y . L e a rn e d H a n d’ s th e o ry , a lb e i t a p la u

s ib le in te rp re ta t io n o f  a m b ig u o u s la n g u a g e , 

re s te d o n d u b io u s p re c e d e n t a n d lo g ic . I f  a c ts 

c o u ld b e s p e a k t re a s o n , w h y  w a s in te n t io n a s e p a

ra te e le m e n t o f  th e c r im e ?3 8

D e fe n s e c o u n s e l , c o n d u c t in g e x te n s iv e in d e

p e n d e n t re s e a rc h , s h i f te d e m p h a s is f ro m  d o u b t

f u l  in te n t io n to a b o ld , f u n c t io n a l a tta c k o n in -
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s u f f ic ie n t o v e r t a c ts . P re s s in g H a n d’ s th e o ry o f  

th e T re a s o n C la u s e , th e y a b a n d o n e d e a r l ie r a s

s u m p t io n s th a t A m e r ic a n la w  a b s o rb e d E n g l is h 

p re c e d e n ts a n d c o n te n d e d th a t th e C o n s t i tu t io n 

m a d e a n a b ru p t b re a k f ro m  th e p a s t . R e q u ir in g 

tw o  w itn e s s e s to  th e s a m e o v e r t a c ts s h o w e d th a t 

th e F ra m e rs “ n e v e r in te n d e d to  in c lu d e m e re a t

te m p ts o r a b o r t iv e c o n s p ira c ie s .”  C o n s tru c t iv e 

t re a s o n s w e n t o u t “ lo c k , s to c k , a n d b a r re l .” 3 9 T h e 

c lo s e r a n a lo g y w a s le v y in g w a r . T o  c o u n te r a l l -  

o r -n o th in g a rg u m e n ts th a t o v e r t a c ts w o u ld c o m 

p r is e th e w h o le o f fe n s e , M e d in a , o f fe r in g a c o m 

p ro m is e , re m in d e d th e C o u r t th a t m a n ife s t in g 

in te n t w a s a q u e s t io n o f  d e g re e : o v e r t a c ts n e e d 

o n ly  “ g iv e c o lo r a n d c re d e n c e o f  th e t re a s o n a b le 

d e s ig n .” 4 0 B u t th e th e m e w a s th e s a m e . A c 

t io n  w a s th e m e a t o f  th e c r im e . T ra i to rs m u s t 

n o t o n ly in te n t io n a l ly PONMLKJIHGFEDCBAte n d e r b u t re n d e r a id 

a n d c o m fo r t to  th e e n e m y o n th e te s t im o n y o f  

tw o  w itn e s s e s .4 '

T h e s e c o n d o ra l a rg u m e n t o n N o v e m b e r 6 ,

19 4 4 , w h ic h th e J u s t ic e s a g a in le n g th e n e d , w a s 

a n e x c i t in g o c c a s io n . A n  e x p e c ta n t c ro w d ,

H a ro ld R . M e d in a , S r ., s h o w n 

h e re p u f f in g  a w a y in  

re t i re m e n t, le d th e d e fe n s e o f  

A n th o n y C ra m e r in  th e 

t re a s o n c a s e . A  b r i l l ia n t o ra l 

a d v o c a te a n d p ro m in e n t 

a tto rn e y , M e d in a d e v o te d a  

y e a r o f  h is p ro fe s s io n a l t im e 

a n d lo s t a y e a r o f  e a rn in g s to  

d e fe n d th e u n p o p u la r N a z i 

s y m p a th iz e r . H e w a s s p a t o n  

in  c o u r t a n d e v e n h is m o th e r 

c r i t ic iz e d h im  f o r  ta k in g o n  

C ra m e r’ s d e fe n s e . N o n e th e

le s s , m a n y in s id e rs re p o r te d 

th a t M e d in a’ s f i r s t a rg u m e n t 

in  th e c a s e w a s th e f in e s t th e y 

h a d e v e r h e a rd .

s p r in k le d w ith  h ig h o f f ic ia ls , d ip lo m a ts , a n d th e i r 

s p o u s e s , o v e r f lo w e d th e c o u r t ro o m to  w a tc h h is

to ry in  th e m a k in g . T o th o s e in  th e a u d ie n c e , 

c o u n s e l d id  n o t d is a p p o in t . M e d in a m a d e a “ s t i r

r in g  a rg u m e n t”  th a t n o o n e s h o u ld b e b ra n d e d a 

t ra i to r f o r a c ts la c k in g e s s e n t ia l t ra i to ro u s p u r

p o s e o r e f fe c t . M rs . S ta n le y F . R e e d th o u g h t i t  a 

m a s te rp ie c e .4 2

F a h y p e r fo rm e d a b ly . P o s tp o n e m e n t f re e d 

h im  f ro m  h a v in g to  a rg u e K o re m a tsu ,4 3 E n d o ,4 4 

S c re w s ,4 5 a n d C ra m e r a l l in  a f o r tn ig h t . A rm e d 

w i th  a m e m o ra n d u m f ro m  H u rs t , h e a d v a n c e d a 

“ s o l id c o re”  o f  p r in c ip le s in  th e la w  o f  t re a s o n . 

L e v y in g w a r w a s a c r im e o f  a c t io n . A d h e r in g 

w a s a c r im e o f  th e m in d . O v e r t a c ts o f  a id a n d  

c o m fo r t w e re re q u ire d , a s in  c o m m o n la w , to  

e n s u re th a t a c t io n c o n f i rm e d th o u g h t— a n d n o 

m o re . T h e tw o -w i tn e s s ru le w a s a n e v id e n t ia ry 

s ta n d a rd , “ n o t a re q u ire m e n t th a t th e a c t i ts e l f 

m u s t p ro v e i ts p u rp o s e .” T e s te d b y t ra d i t io n a l 

p r in c ip le s , C ra m e r’ s w a s “ a s c le a r a c a s e o f  t re a

s o n a s c o u ld w e l l b e im a g in e d ,”  h e w h is p e re d 

w i th  p ie rc in g s in c e r i ty .4 6
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T h e J u s t ic e s q u ic k ly  s e t t le d in to  a s ta b le , f iv e -  

f o u r s p l i t . T h e C h ie f J u s t ic e b e c a m e th e c h ie f 

s p o k e s m a n o f  th e g o v e rn m e n t’ s v ie w  th a t o v e r t 

a c ts w e re “ c o lo r le s s”  a s to  in te n t . H a d th e F ra m

e rs “ in te n d e d to  u s e o v e r t a c t [s ] to  f o rm  s u b s ta n

t ia l ly  [ th e ] w h o le c r im e ,”  h e a s s e r te d , “ th e y 

w o u ld h a v e s a id s o— a n y o th e r c o n s tru c t io n 

w o u ld  p u t u s in to  d i f f ic u l ty . ” 4 7 R e e d n o w  a g re e d . 

H e w ro te D o u g la s ,PONMLKJIHGFEDCBA

Traitorous  thoughts  w ere  barred  by  the  
defin ition of treason and not by the  
requirem ent of tw o  w itnesses. W e  can  
only  im agine  w hat w as  the  purpose  of 
shifting  the  English  requirem ent of tw o  
w itnesses  to  treason  to  tw o  w itnesses  
to the sam e overt act. I th ink it w as  

m erely an in tention to increase the  
quantity of the required evidence.48

J u s t ic e R o b e r ts , s e c o n d in  s e n io r i ty , c h a m p i

o n e d th e o p p o s i te v ie w  th a t th e p u rp o s e o f  o v e r t 

a c ts w a s “ to  k e e p m e re c o n s p ira c ie s f ro m  b e in g 

t re a s o n .”  A  d e fe n d a n t m u s t “ g iv e a id a n d c o m 

f o r t b y o p e n a c t a n d d e e d .” 4 9 T h is f u n c t io n a l 

l in k a g e o f  p ro c e d u re a n d s u b s ta n c e b e c a m e th e  

to u c h s to n e o f  d e c is io n . J u s t ic e s W ile y  B . 

R u t le d g e , F ra n k fu r te r , a n d M u rp h y e n d o rs e d i t .  

“ I n  m y  o p in io n , th e v e ry le a s t th e o v e r t a c t p e r 

s e m u s t s h o w is ‘ a id a n d c o m fo r t’  to  th e e n e m y ,”  

R u t le d g e to ld  J a c k s o n ; “ th e p ro c e d u ra l s a fe g u a rd , 

th o u g h re la t in g to a s p e c ia l d a n g e r— p e r ju ry—  

is n o t u n re la te d , i t  is ra th e r v e ry c lo s e ly re la te d 

to th e s u b s ta n t iv e d e f in i t io n o f  th e c r im e .” 5 0 

F ra n k fu r te r f e l t a l l a lo n g th a t “ s in g le w itn e s s e s 

f o r  s u b s ta n t iv e a c ts a re n o t e n o u g h .” 5 1 M u rp h y 

c o n c lu d e d th a t th e F ra m e rs a im e d to  m a k e t re a

s o n c o n v ic t io n s “ a lm o s t im p o s s ib le .” 5 2

J a c k s o n’ s m a in ta s k a s C o u r t s p o k e s m a n w a s 

e x p la in in g th e re s u l t w ith o u t lo s in g th is n a r ro w 

m a jo r i ty . A  f o e o f  e x p a n s iv e c o n s p ira c y p ro s

e c u t io n s , h e in i t ia l ly  f a v o re d th e d e fe n s e’ s “ re a

s o n a b ly m a n ife s te d in te n t”  te s t b a s e d o n a c le a n 

re p u b l ic a n s la te . W h ile h a t in g to s a y th a t th e 

C o u r t w a s a p p ly in g th e F ra m e rs’  in te n t to  a q u e s

t io n  th e y d id  n o t c o n te m p la te , h e w a s im p re s s e d 

th a t th e d e le g a te s a t P h i la d e lp h ia h a d a c c e p te d 

e v e ry p ro p o s e d l im i t  a n d re je c te d e v e ry p ro p o s e d 

e x p a n s io n o f  f e d e ra l t re a s o n p o w e r . F id e l i ty to  

th e i r d o m in a n t a tt i tu d e o f s e v e re ly re s tr ic t in g 

t re a s o n , h e c o n c lu d e d f ro m  H u rs t’ s h is to ry a n d 

h is o w n re s e a rc h , w a s th e “ o n e s u re th in g .” 5 3

S ti l l , J a c k s o n w a s t ro u b le d b y a p ra c t ic a l d i 

le m m a : th e g o v e rn m e n t p o s i t io n w o u ld d e s tro y 

tw o -w i tn e s s p ro te c t io n , a n d th e d e fe n s e p o s i t io n 

w o u ld m a k e t re a s o n c o n v ic t io n s e x c e e d in g ly 

ra re . “ N o  m id d le g ro u n d”  s e e m e d te n a b le .5 4

J a c k s o n f o u n d a m id d le g ro u n d in  a f u n c

t io n a l a p p ro a c h to  a id a n d c o m fo r t s u g g e s te d b y  

th e d e fe n s e a n d h is la w  c le rk , P h i l C . N e a l , la te r 

d e a n o f  th e U n iv e rs i ty o f  C h ic a g o L a w  S c h o o l . 

I n  s h o r t , ra th e r th a n re q u ir in g o v e r t a c ts to  s h o w 

in te n t , th e C o u r t s h o u ld f o c u s o n g iv in g  e f fe c t to  

th e F ra m e rs’  b a s ic g o a l o f  t ru s tw o r th y p ro o f o f  

t re a s o n— a c o n c e rn im p l ic i t in  H a n d’ s d ic tu m . 

J a c k s o n a c c e p te d N e a l’ s s u g g e s t io n , e v e n th o u g h 

i t  le f t  t re a s o n u n d e f in e d . A  m a jo r i ty o f  f iv e  th u s 

re v e rs e d th e c o n v ic t io n o n w h a t R u t le d g e c a l le d 

th e “ n a r ro w e s t b a s is”  p o s s ib le— in s u f f ic ie n t 

p ro o f o f  o v e r t a c ts in  th e tw o  m e e t in g s— le a v in g 

th e n e tt le s o f  C ra m e r’ s in te n t io n s , a d m is s io n s , 

a n d l ie s to a n o th e r d a y .5 5 S to n e , R e e d , B la c k , 

a n d D o u g la s d is s e n te d .

J a c k s o n’ s o p in io n f o r  th e C o u r t w a s a re m a rk

a b le p ie c e o f  ju d ic ia l c ra f ts m a n s h ip . I t  s l ic e d 

th ro u g h th e b o g s o f  h is to ry a s w e l l a s C ra m e r’ s 

(a n d th e F ra m e rs’ )  in te n t io n s to  d e c id e “ a m o re 

f u n d a m e n ta l is s u e” : th e f u n c t io n o f  th e o v e r t a c t 

in  c o n v ic t in g o f  t re a s o n .5 6 T h e re s u l t d e c la re d 

a n d c la r i f ie d c e n tra l p r in c ip le s o f  A m e r ic a n t re a

s o n la w .

O n th e o n e h a n d , th e e n t i re C o u r t a c c e p te d 

th e g o v e rn m e n t’ s th e o ry a n d re je c te d th e H a n d 

th e o ry o f  a id a n d c o m fo r t , b e c a u s e m a n ife s t in g 

b a d m o tiv e s “ w o u ld p la c e o n th e o v e r t a c t th e 

w h o le b u rd e n o f  e s ta b l is h in g a c o m p le te t re a

s o n .” O n th e o th e r h a n d , th e m a jo r i ty re p u d i

a te d e f fo r ts to  c o n s tru c t C ra m e r’ s c o n d u c t in to  

t re a s o n , b e c a u s e th a t re d u c e d th e f u n c t io n o f  

o v e r t a c ts to “ a lm o s t z e ro .” T o f u l f i l l  th e 

F o u n d e rs’ p u rp o s e o f  m a k in g p ro o f o f  t re a s o n 

“ a s s u re a s t r ia l p ro c e s s e s m a y ,”  th e m a jo r i ty 

a n n o u n c e d tw o ru l in g s o f  g e n e ra l a p p l ic a t io n . 

F irs t , a s M e d in a a rg u e d , th e “ v e ry m in im u m  

f u n c t io n”  o f  o v e r t a c ts w a s c o n v in c in g p ro o f th a t 

th e a c c u s e d a c tu a l ly a id e d th e e n e m y . S e c o n d , 

a s N e a l p ro p o s e d , tw o -w i tn e s s p ro te c t io n e x

te n d e d “ a t le a s t to  a l l  a c ts o f  th e d e fe n d a n t w h ic h 

a re u s e d to d ra w in c r im in a t in g in fe re n c e s th a t 

a id a n d c o m fo r t h a v e b e e n g iv e n .”  T h e C o u r t 

f o rb a d e “ im p u ta t io n o f  PONMLKJIHGFEDCBAin c r im in a tin g a c ts to  th e 

a c c u s e d b y  c irc u m s ta n t ia l e v id e n c e o r  b y  th e te s

t im o n y o f  a s in g le w itn e s s .” 5 7

T h e tw o  s ta n d a rd s s e v e re ly re s tr ic te d A m e r i -
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c a n la w  o f  t re a s o n , a s th e c a s e a t h a n d i l lu s tra te d . 

T h e s u m o f  o v e r t a c ts e s ta b l is h e d b y  d ire c t e v i

d e n c e o f  tw o  w itn e s s e s , J a c k s o n c o n c lu d e d , w a s 

th a t C ra m e r , T h ie l , a n d K e r l in g ta lk e d , t ip p le d , 

a n d t r i f le d  to g e th e r . H e w ro te :PONMLKJIHGFEDCBA

There  is  no  tw o-w itness proof of w hat 
they said nor in w hat language they 
conversed. There is no  show ing  that 
C ram er gave them any in form ation 
w hatever of value to the ir m ission or 
indeed that he had any to give. N o  
effort at secrecy  is  show n, for  they  m et 
in public places. C ram er furn ished 
them  no shelter, noth ing that can be  

called sustenance or supplies, and  
there is no evidence that he gave 
them  encouragem ent or counsel, or 
even paid for the ir drinks.58

I n  c lo s in g , J a c k s o n to o k p a in s to d e n y th a t 

th e n e w s ta n d a rd s w e re to o e x a c t in g o r d is a b le d 

C o n g re s s f ro m  c re a t in g le s s e r o f fe n s e s to p ro

te c t n a t io n a l s e c u r i ty in  w a r t im e . T re a s o n w a s 

“ n o t th e o n ly  n o r c a n i t  w e l l s e rv e a s th e p r in c i

p a l le g a l w e a p o n to  v in d ic a te o u r n a t io n a l c o h e

s io n a n d s e c u r i ty .” 5 9 T re a s o n , th e “ g ra v e s t o f  a l l  

c r im e s ,”  w a s PONMLKJIHGFEDCBAsu i g e n e r is .6 0

A s J a c k s o n p re p a re d f o r  th e w a r -c r im e t r ia ls 

in  N u re m b e rg , u n l ik e ly  b e d fe l lo w s M u rp h y a n d 

R o b e r ts ra n k e d h is “ s p le n d id”  o p in io n w ith  “ th e 

b e s t e v e r w r i t te n b y  a J u s t ic e o f  th e C o u r t .” 6 1 T h e 

s te a m in g d is s e n t d id  l i t t le  to  d is p e l th e re p u ta

t io n s o f  S to n e , B la c k , a n d D o u g la s a s d e fe re n t ia l 

“ w a r h a w k s”  in  W o r ld  W a r I I . D o u g la s’ s m in o r

i ty  o p in io n c a s t ig a te d th e C o u r t f o r  d is to r t in g h is

to ry a n d c re a t in g a n u n w o rk a b le c o n s t i tu t io n a l 

c o m m a n d . I n s e p a ra b le e v id e n c e , th e d is s e n te rs 

a rg u e d , w o u ld re q u ire tw o  w itn e s s e s f o r  a l l e le

m e n ts o f  th e c r im e , e x c e p t w h e n th e a c c u s e d c o n

f e s s e s in  o p e n c o u r t . T h o u g h F a h y c o n c e d e d th a t 

C ra m e r’ s te s t im o n y w a s n o t a c o n fe s s io n , th e y  

s e e m e d in c e n s e d a t e x c lu d in g h is m o n e y h a n

d l in g . D o u g la s d e c la re d : “ S u c h a re s u l t m a k e s 

th e w a y e a s y f o r  th e t ra i to r , d o e s v io le n c e to  th e 

C o n s t i tu t io n a n d m a k e s ju s t ic e t ru ly  b l in d .” 6 2

Epilogue

T h e S u p re m e C o u r t’ s t re a s o n d e c is io n , a n

n o u n c e d o n A p r i l  2 3 , 1 9 4 5 , a f o r tn ig h t b e fo re 

V -E  D a y , a tt ra c te d s c a n t p u b l ic n o t ic e . T h e a p

57

p ro a c h in g G e rm a n s u r re n d e r a n d th e s h o c k o f  

th e H o lo c a u s t o v e rs h a d o w e d i t  in  th e n e w s . S u b

s e q u e n t e v e n ts re fu te d p re d ic t io n s , o n  a n d o f f  th e 

C o u r t , th a t th e d e c is io n w o u ld c r ip p le t re a s o n 

p ro s e c u t io n s . E ig h t c o n v ic t io n s f o r  a id in g th e 

e n e m y d u r in g W o r ld  W a r I I  w e re u p h e ld o n a p

p e a l . T h e s e in c lu d e d H e rb e r t H a u p t’ s f a th e r b y  

a n 8 -1 v o te a n d s e v e ra l c a s e s in v o lv in g  b ro a d

c a s te rs o f  e n e m y p ro p a g a n d a , s u c h a s D o u g la s 

C h a n d le r .6 3 Y e t, C ra m e r’ s h ig h s ta n d a rd s d id  

in f lu e n c e p ro s e c u to rs to c h a rg e le s s e r o f fe n s e s 

u n d e r c o n s p ira c y a n d e s p io n a g e s ta tu te s a g a in s t 

a l le g e d in te rn a l e n e m ie s d u r in g th e C o ld W a r .6 4 

T h e n e t e f fe c t o f  d im in is h in g t re a s o n b y  c h a rg

in g  s ta tu to ry o f fe n s e s , ra th e r th a n b y  d ire c t ly c ir 

c u m v e n t in g th e C o n s t i tu t io n’ s tw o -w i tn e s s ru le , 

w a s to  s h i f t p o w e r f ro m  c o u r ts to  s ta tu te m a k e rs 

in  p o l i t ic a l c r im e s . T re a s o n , d e f in e d b y  th e C o n

s t i tu t io n , re m a in s su i g e n e r is .

T h e in t re p id d e fe n s e o f  A n th o n y C ra m e r , 

c o s t in g M e d in a a y e a r o f  p ro fe s s io n a l t im e a n d 

$ 1 0 0 ,0 0 0 in  lo s t e a rn in g s , w a s h a i le d w id e ly  a s 

a “ g re a t p ro fe s s io n a l a c h ie v e m e n t”  in  th e f in e s t 

t ra d i t io n s o f  th e A m e r ic a n b a r . L a w y e rs a c ro s s 

a w id e id e o lo g ic a l s p e c tru m , f ro m  L e o n J a w o rs k i 

to  W il l ia m  M . K u n s t le r , ra n k e d C ra m e r a m o n g 

c la s s ic c a u s e s in  w h ic h a p ro m in e n t a d v o c a te 

b ra v e d h o s t i l i ty to  d e fe n d a n a c c u s e d in  a t im e 

o f  p o p u la r p a s s io n .6 5 T o  i l lu s tra te th e i r re s is t ib le 

p o w e r o f  p e rs o n a l i ty in  th e a p p e l la te p ro c e s s , 

F a h y p la c e d M e d in a a m o n g g re a t a p p e l la te a d

v o c a te s w h o  g ra s p e d th e s e c re t o f  o ra l a rg u m e n t: 

“ B e o n e s e l f .”  T h a t w a s th e ru b to F ra n k fu r te r , 

w h o s a id M e d in a in  C ra m e r w a s “ th e m o s t in 

s u f fe ra b le e g o t is t b y  lo n g o d d s”  e v e r to  a p p e a r 

b e fo re h im .6 6

S ti l l ,  th e c a s e w a s n o t o v e r . T h e c h a rg e s c o u ld 

b e re tr ie d . N e ith e r s id e w a s e a g e r to r is k i t .  

C ra m e r p le a d e d g u i l ty  to  c h a rg e s o f  v io la t in g th e 

T ra d in g W ith  th e E n e m y A c t  a n d w a s s e n te n c e d 

to s ix y e a rs in  ja i l . H o w  i r o n ic ! H a v in g e n

g a g e d m a n y o f  th e b e s t le g a l m in d s in  A m e r ic a 

f o r  th re e y e a rs , th e c a s e c o n f i rm e d in i t ia l  f e a rs 

o f  g o v e rn m e n t s ta f f a tto rn e y s th a t t re a s o n c h a rg e s 

w e re e x c e s s iv e a g a in s t s e v e ra l h a rb o re rs .6 7

T h e C ra m e r c a s e w a s f i l le d  w ith  s u c h i r o 

n ie s . I n  c o n c lu s io n , le t u s c o n s id e r o n e o f  s p e

c ia l in te re s t to  o u r s o c ie ty : th e ro le o f  h is to ry in  

th is c o n s t i tu t io n a l a d ju d ic a t io n . T h e a d a g e—  

“ w h e n w a r c o m e s , la w s b e c o m e s i le n t” — e x

p re s s e s h a rd e x p e r ie n c e e v e n in  c o n s t i tu t io n a l 

g o v e rn m e n ts . H is to ry f o l lo w e d f u n c t io n in  th e
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le a d in g s a b o te u r a n d t re a s o n c a s e s o f  W o r ld  W a r  

I I . A  p o l i t ic a l ru s h to  ju d g m e n t in  PONMLKJIHGFEDCBAQ u ir in 6 *  

p re s s e d th e C o u r t in to  a n e e d le s s s a c r i f ic e o f  p r in 

c ip le . T h e t r ib u n a l s c u t t le d i ts o w n h is to ry—  

th e M il l ig a n 6 9 o p e n -c o u r t ru le . C ra m e r , b y  c o n

t ra s t , w a s th e c o u n te rp a r t o f  M il l ig a n  in  b e in g 

d e c id e d to w a rd th e e n d o f  a g h a s t ly w a r , w h e n 

th e p u b l ic m o o d b r im m e d o v e r w ith  id e a l is m a n d 

h o p e f o r a b e tte r w o r ld u n d e r la w . I t w a s th e 

s o le in s ta n c e d u r in g th e c o n f l ic t in  w h ic h th e 

J u s t ic e s d e fe n d e d c iv i l  l ib e r t ie s a g a in s t e x e c u

t iv e w a r p o w e r b y s t i f fe n in g ra th e r th a n a v o id

in g th e C o n s t i tu t io n . T h e T re a s o n C la u s e , th e 

c h a r te r’ s o r ig in a l g u a ra n te e o f  p e a c e fu l p o l i t ic a l 

d is s e n t , th u s jo in e d th e F irs t A m e n d m e n t in  

m o v in g th e l in e s o f p e rm is s ib le p u b l ic c o n

t ro l o v e r p e rs o n a l lo y a l t ie s a n d f re e e x p re s

s io n c lo s e r to h a rm fu l a c t io n . T h e c o m b in a

t io n w a s o n e o f  th e R o o s e v e l t C o u r t’ s g re a t 

w a r t im e a c h ie v e m e n ts .

C ra m e r a ls o f o re s h a d o w e d B ro w n v . B o a rd 

o f E d u c a tio n1 0 in  th e p la y e rs’ s e r io u s s e a rc h f o r

g u id a n c e in  h is to ry . J u s t ic e D o u g la s la te r c a l le d 

i t  a c a s e a b o u t “ h o w  y o u re a d h is to ry .” 7 1 L ik e  

E a r l W a rre n in  B ro w n , h o w e v e r , R o b e r t H . J a c k - 

s o n f o u n d th e i r r i ta t in g ly  a m b ig u o u s h is to ry “ o f  

l i t t le  h e lp”  a n d to o k re fu g e in  te x t a n d f u n c t io n .7 2 

I n d e e d , F re d e r ic k B e m a y s W ie n e r b la m e d F a h y’ s 

v e ry a tte m p t to  a p p ly “ o b je c t iv e”  h is to ry f o r  le a d

in g  th e C o u r t in to m a k in g a “ w h o p p in g h is to r i

c a l b o n e r ,”  b e c a u s e th is c o n fu s e d th e ro le s o f  a 

f ig h t in g a d v e rs a ry w ith  a n im p a r t ia l a m ic u s .7 3 

H is to ry f o l lo w e d f u n c t io n in  B r i ta in , to o . T o  f i t  

la w  to  p ro o f in  L o rd  H a w -H a w’ s t re a s o n c a s e , P a r

l ia m e n t re p e a le d th e h is to r ic tw o -w i tn e s s ru le !7 4

A n th o n y C ra m e r s e n s e d th e s e m y s te r ie s—  

th e b a f f l in g “ m e ta p h y s ic o f  l i f e ” — in  h is c a s e .7 5 

I n 1 9 5 0 , b a s k in g in  f re e d o m “ l ik e  a b e a r a f te r 

h ib e rn a t io n ,”  h e re c a l le d a p re w a r s tro l l w ith  

W e rn e r T h ie l o n th e E a s t S id e , d u r in g w h ic h a n 

E a s t- In d ia n f o r tu n e - te l le r p ro p h e s ie d th a t T h ie l 

w o u ld d ie in  th e e le c tr ic c h a ir a n d C ra m e r w o u ld

s e rv e a lo n g p r is o n te rm . T h e tw o  f r ie n d s h a d 

“ la u g h e d a b o u t th e s i l ly  m a n , a n d re a d i ly f o rg o t

A n th o n y C ra m e r , a f o r ty - tw o -y e a r -o ld m e c h a n ic , w a s p h o to g ra p h e d le a v in g f e d e ra l c o u r t in  a U . S . M a rs h a l’ s v a n 

a f te r h e a r in g th e ju ry  p ro n o u n c e h im  g u i l ty . H is s e n te n c e w a s o v e r tu rn e d b y  th e S u p re m e C o u r t , w  h ic h s e t a s tr ic te r 

s ta n d a rd f o r  d e te rm in in g t re a s o n .
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th e in c id e n t .”  N o w  C ra m e r w o n d e re d w h e th e r 

th e o ra c le h a d s o m e s p e c ia l s ig h t o r m a d e a ra n

d o m  g u e s s ?7 6 J u d g e K n o x , s e e in g h is le t te rs , w a s 

s u rp r is e d th a t C ra m e r w a s s o l i te ra te , “ a lm o s t 

p o e t ic .” 7 7 W a s C ra m e r re a l ly ju s t a h u m b le m e

c h a n ic w h o re a d to o m u c h N ie tz s c h e ?

P e rh a p s o n ly C lio , h is to ry’ s m u s e , re a l ly 

k n e w . C e r ta in ly f e w  p r in c ip a ls in  th is c a s e c o u ld 

h a v e f o re s e e n h o w  s o o n th e g re a t is s u e o f  in d i

v id u a l lo y a l ty  v e rs u s n a t io n a l s e c u r i ty w o u ld re

tu rn to  h a u n t th e m— a n d v ir tu a l ly  re v e rs e ju d i

c ia l ta b le s— a s th e g o v e rn m e n t, b o u n d b y  PONMLKJIHGFEDCBAC ra m e r 

s ta n d a rd s , e m p lo y e d le s s e r c r im e s a g a in s t a l le g e d 

in te rn a l e n e m ie s in  th e c o m in g C o ld W a r .
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P a p e rs , M S L C .

4 8 R e e d to  D o u g la s , A p r .  1 3 , 1 9 4 5 , B o x  9 7 , D o u g la s P a p e rs , 

M S L C .

4 9 A s  q u o te d in  c o n fe re n c e n o te s , n .d .,  B o x  1 1 2 , R u t le d g e P a

p e rs , a n d N o v . 1 8 , 1 9 4 4 , B o x  9 7 , D o u g la s P a p e rs , M S L C .

5 0 R u t le d g e to  J a c k s o n , M a r . 5 , 1 9 4 5 , B o x 1 1 2 , R u t le d g e P a

p e rs , M S L C .

5 1 Q u o te , c o n fe re n c e n o te s , C ra m e r v . U .S ., O c t. T e rm 1 9 4 3 , 

N o . 4 0 6 , M a r . 1 3 , 1 9 4 4 , M u rp h y P a p e rs , M ic h ig a n H is to r ic a l 

C o l le c t io n s ; F ra n k fu r te r m e m o , O c t. T e rm  1 9 4 4 , N o . 1 3 , N o v . 

7 , 1 9 4 4 , B o x  9 7 , D o u g la s P a p e rs , M S L C .

5 2 H a n d w r i t te n n o te , M u rp h y to  J a c k s o n , n .d ., B o x  1 3 0 , J a c k - 

s o n P a p e rs , M S L C .

5 3 J a c k s o n d ra f t o p in io n , D e c ., 2 6 , 1 9 4 4 , 1 0 -1 1 , 1 6 , O c t. T e rm  

1 9 4 4 , N o . 1 3 , B o x  1 3 0 ; m e m o J u ly 1 2 , 1 9 4 4 ,2 -3 , O c t. T e rm  

1 9 4 3 , N o . 4 0 6 , B o x  1 2 9 ; q u o te , J a c k s o n’ s h a n d w r i t te n o u t l in e 

a tta c h e d to  m e m o , J u ly 1 4 ,1 9 4 4 , ib id ., J a c k s o n P a p e rs , M S L C .

5 4 J a c k s o n m e m o s , J u ly 1 2 a n d 1 4 , 1 9 4 4 , 1 , O c t. T e rm 1 9 4 3 , 

N o . 4 0 6 , B o x 1 2 9 ; q u o te , d ra f t o p in io n , D e c . 2 6 , 1 9 4 4 , 7 , 

O c t. T e rm 1 9 4 4 , N o . 1 3 , B o x 1 3 0 , J a c k s o n P a p e rs , M S L C .

5 5 C f, P .C .N . [N e a l ] m e m o , J a n . 1 4 ,1 9 4 5 ; a n d u n s ig n e d m e m o 

“ R e : C ra m e r ,”  F e b . 2 2 ,1 9 4 5 , B o x  1 3 0 , J a c k s o n P a p e rs , M S L C . 

Q u o te , R u t le d g e to  J a c k s o n , M a r . 1 5 ,1 9 4 5 , B o x  1 1 2 , R u t le d g e 

P a p e rs , M S L C .

5 6 3 2 5 U .S . 1 ,2 0 , 3 4 .

5 7 Ib id ., 3 3 -3 5 .

5 8 Ib id ., 3 7 .

5 9 Ib id ., 4 5 .

6 0 Q u o te , g o v e rn m e n t’ s b r ie f  o n  re a rg u m e n t, 7 0 .

6 1 H a n d w r i t te n n o te s , M u rp h y  to  J a c k s o n , n .d .; R o b e r ts to  J a c k - 

s o n o n m e m o , M a r . 9 , 1 9 4 5 , B o x  1 3 0 , J a c k s o n P a p e rs , M S L C .

6 2 3 2 5 U .S . 1 ,4 8 -4 9 ,5 9 -6 1 ; q u o te 6 7 . D o u g la s’ s o p in io n d re w  

o n S to n e’ s u n d a te d m e m o , N o . 1 3 , “ C ra m e r v . U .S ., n o t u s e d ,”  

1 -4 ; a n d B la c k ’ s d ra f t d is s e n t , C ra m e r v . U .S ., N o . 4 0 6 , O c t. 

T e rm 1 9 4 3 ,3 , B o x  9 7 , D o u g la s P a p e rs , M S L C .

6 3 C f, E d w a rd S . C o rw in , T ota l  W ar  an d th e C on stitu tion  

(N e w  Y o rk , 1 9 4 7 ) 1 2 6 ; H u rs t , L aw  o f  T reason , 2 0 6 -1 0 ,2 3 6 - 

5 9 ; 2 6 5 -6 7 ; a n d F re d e r ic k W ie n e r , “ U s e s a n d A b u s e s o f  L e g a l 

H is to ry : A  P ra c t i t io n e r’ s V ie w ,”  S e ld e n S o c ie ty L e c tu re 

(L o n d o n , 1 9 6 2 ) , 1 2 n .6 . H a u p t v . U .S ., 3 3 0 U .S . 6 3 1 

(1 9 4 7 ) .

6 4 R e m in is c e n c e s , C h a r le s F a h y 1 6 3 (1 9 5 8 ) , a n d C h e s te r T . L a n e 

7 1 6 ,7 2 3 -2 5 (1 9 5 7 ) , C O H C ; H u rs t , L aw  o f  T reason , 2 1 8 ,2 3 8 - 

4 9 , 2 5 2 n .1 9 .

6 5 R a y m o n d B . S e y m o u r to  H R M , A p r . 2 4 , 1 9 4 5 ; G e o rg e W . 

A lg e r to  H R M , A p r . 2 4 , 1 9 4 5 . S e e H a r la n F . S to n e to  H R M , 

J u n e 2 1 , 1 9 4 5 ; C la u d e B . C ro s s to H R M , M a r . 2 4 , 1 9 5 2 ; 

J a w o rs k i , T h e N e w Y o rk T im e s , M a y  7 , 1 9 7 9 , A 2 1 ; W il l ia m  

M .  K u n s t le r , T h e C ase fo r  C ou rage (N e w  Y o rk ,  1 9 6 2 ) 3 1 2 - 

5 1 .

6 6 S e e F a h y n o te s f o r  a ta lk  to  P h i A lp h a D e lta f ra te rn i ty , G e o rg e 

W a s h in g to n U n iv e rs i ty L a w  S c h o o l , M a r . 2 6 , 1 9 6 5 , B o x  1 0 0 , 

F a h y P a p e rs , M S L C ; F ra n k fu r te r to  L e a rn e d H a n d , A p r . 2 4 , 

1 9 5 1 , B o x  6 4 , F ra n k fu r te r P a p e rs , M S L C .

6 7 T o m  C . C la rk to  J o h n F . X .  M c G o h e y , M a y  2 2 , 1 9 4 5 a n d 

J u n e 1 3 , 1 9 4 5 , D J F i le . H R M , “ A n th o n y C ra m e r ,”  3 9 . T h e 

N e w Y o rk T im e s , S e p t. 2 9 , 1 9 4 5 . F o r s im i la r o u tc o m e s in  th e 

F a je a n d o th e r h a rb o re r c a s e s , se e C la rk to  M c G o h e y , J u n e 7 , 

1 9 4 5 , a n d m e m o , T h e ro n L .  C a u d le to  A s s is ta n t A tto rn e y G e n

e ra l f o r  th e C r im in a l D iv is io n , J a n . 1 5 ,1 9 4 6 , D J F i le ; a n d U .S .

V . L e in e r , 1 4 3 F .2 d 2 9 8 (2 d C ir . 1 9 4 4 ) .

6 8 3 1 7 U .S . 1 (1 9 4 2 ) .

“  E x p a r te M il l ig a n , 4  W a ll 2  (1 8 6 6 ) .

7 0 3 4 7 U .S . 4 8 3 , 4 8 9 -9 3 (1 9 5 4 ) .

7 1 I n te rv ie w w ith  W a lte r F . M u rp h y , M a y  2 3 , 1 9 6 2 ,2 0 3 , T ra n

s c r ip t o f  D o u g la s -M u rp h y I n te rv ie w , S e e le y G . M u d d  M a n u

s c r ip t L ib ra ry , D e p a r tm e n t o f  R a re B o o k s a n d S p e c ia l C o l le c

t io n s , P r in c e to n U n iv e rs i ty L ib ra r ie s .

7 2 3 2 5 U .S . 1 ,2 0 (1 9 4 5 ) .

7 3 F re d e r ic k W ie n e r , B r ie fin g  an d  A rgu in g  F ed era l A p p ea ls, 

(1 9 6 7 ) 1 2 . A ls o  W ie n e r , “ A b u s e s o f  L e g a l H is to ry ,”  1 2 -1 3 ; 

3 0 -3 I . C f, F a h y , B o o k  R e v ie w , 3  J . L e g a l E d u c . 4 7 1 ,4 7 3 n . 1 

(1 9 5 1 ) ; a n d M S , “ T h e S u p re m e C o u r t in  W o r ld  W a r I I , ”  a d

d re s s to  I n s t i tu te o f  M il i ta ry  L a w  1 5 -1 8 (M a y 5 ,1 9 5 7 ) , B o x  8 , 

F a h y P a p e rs , M S L C .

7 4 W ie n e r , “ A b u s e s o f  L e g a l H is to ry ,”  1 3 . R e b e c c a W e s t, T h e 

M ean in g o f  T reason (N ew Y o rk , 1 9 5 7 ) 5 9 .

7 5 A n th o n y C ra m e r to  H R M , D e c . 1 9 , 1 9 5 0 .
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T h e S a b o te u rs’ C a s e— PONMLKJIHGFEDCBAE x p a r te Q u ir in —  

a ro s e J u n e 2 7 , 1 9 4 2 , w h e n th e F B I a n n o u n c e d 

th e c a p tu re o f e ig h t G e rm a n s a b o te u rs w h o h a d 

la n d e d o n A m e r ic a n s h o re s c a r ry in g c ra te s o f  

e x p lo s iv e s .1 W ith in  a w e e k , P re s id e n t F ra n k l in 

D . R o o s e v e l t o rd e re d a s e c re t m il i ta ry  t r ia l o f  

th e s a b o te u rs a n d is s u e d a p ro c la m a t io n c lo s in g 

th e c iv i l  c o u r ts to  th e m . T h re e w e e k s a f te r th e 

t r ia l b e g a n , th e S u p re m e C o u r t c o n v e n e d in  s p e

c ia l s e s s io n to  d e te rm in e th e t r ia l ’ s c o n s t i tu t io n

a l i ty . R e la x in g i ts ru le s , th e C o u r t d e c id e d th e 

c a s e in  le s s th a n tw e n ty - fo u r h o u rs . T h re e 

m o n th s la te r— a f te r s ix  o f  th e s a b o te u rs h a d b e e n 

e x e c u te d— th e C o u r t d e l iv e re d i ts f o rm a l o p in

io n . T h a t w a s ju s t th e s u r fa c e o f  th e c a s e . U n 

d e r ly in g th e o f f ic ia l  v e rs io n is a f a s c in a t in g ta le 

o f  in t r ig u e , b e tra y a l , a n d p ro p a g a n d a ; a p ro s e c u

t io n  d e s ig n e d to  o b ta in th e d e a th p e n a l ty ; q u e s

t io n s o f  ju d ic ia l d is q u a l i f ic a t io n ; a ru s h to  ju d g

m e n t, a n a g o n iz in g e f fo r t to ju s t i f y  a fa i t  

a c c o m p li ; n e g o t ia t io n , c o m p ro m is e , a n d e v e n 

a n a p p e a l to  p a tr io t is m in  a n e f fo r t to  a c h ie v e a 

u n a n im o u s o p in io n .

Intrigue and Betrayal

W h e n th e U n ite d S ta te s d e c la re d w a r o n  G e r

m a n y in  1 9 4 1 , A d o lp h H it le r  h im s e l f d e m a n d e d 

p ro m p t a c t io n a g a in s t th e A m e r ic a n s o n th e i r 

o w n s o i l . T h e G e rm a n H ig h C o m m a n d re

s p o n d e d w ith  a p la n to s e n d s a b o te u rs to th e 

U n ite d S ta te s b y  U -b o a t. T h e p la n h a d b o th m i l i 

ta ry a n d p ro p a g a n d a g o a ls . T h e s a b o te u rs w e re 

in s tru c te d n o t o n ly to b lo w  u p A m e r ic a n w a r 

p la n ts , b r id g e s , a n d t ra n s p o r ta t io n f a c i l i t ie s , b u t 

a ls o to  s e t e x p lo s iv e d e v ic e s in  d e p a r tm e n t s to re s 

a n d ra i l ro a d s ta t io n s to  c re a te p u b l ic p a n ic . T h e 

H ig h  C o m m a n d a s s ig n e d th e ta s k o f  re c ru i t in g 

a n d t ra in in g th e s a b o te u rs to  L ie u te n a n t W a lte r 

K a p p e , a th i r ty -s e v e n -y e a r -o ld lo y a l N a z i w h o 

h a d l iv e d  in  th e U n ite d S ta te s f o r  tw e lv e y e a rs , 

w o rk in g m o s t ly a s a jo u rn a l is t f o r  G e rm a n - la n

g u a g e n e w s p a p e rs . H e w a s v e ry a c t iv e in  th e 

G e rm a n -A m e r ic a n B u n d ; in  th e m id -1 9 3 0 s h e 

h a d c h a l le n g e d F r i tz K u h n— th e A m e r ic a n 

F u e h re r— f o r  le a d e rs h ip o f  th e B u n d . A  m a n w ith  

a n i r o n ic  s e n s e o f  h u m o r , K a p p e g a v e th e A m e r i

c a n m is s io n i ts  c o d e n a m e , “ O p e ra t io n P a s to r iu s ,”  

a f te r F ra n z D a n ie l P a s to r iu s , le a d e r o f  th e f i r s t  

G e rm a n im m ig ra n t c o m m u n ity in  P e n n s y lv a n ia , 

a n d K a p p e c h o s e th e F o u r th o f  J u ly , 1 9 4 2 , a s th e 

d a y f o r  h is a g e n ts’  f i r s t  re n d e z v o u s in  th e U n i te d 

S ta te s .2

K a p p e s o u g h t re c ru i ts l ik e  h im s e l f— G e r

m a n s w h o h a d l iv e d  in  th e U n ite d S ta te s f o r  s e v

e ra l y e a rs a n d w h o h a d p ro v e n th e i r lo y a l ty to  

th e R e ic h b y re tu rn in g to th e F a th e r la n d a f te r 

H i t le r ro s e to p o w e r . K a p p e re c ru i te d tw e lv e 

a g e n ts a n d c h o s e e ig h t o f  th e m f o r  O p e ra t io n 

P a s to r iu s . H e th e n d iv id e d th e e ig h t in to tw o
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g ro u p s o f  f o u r , e a c h w ith  a le a d e r . H e c h o s e 

G e o rg e J o h n D a s c h a n d E d w a rd J o h n K e r l in g  

a s le a d e rs .

D a s c h , a f o rm e r w a ite r w h o h a d b e e n e d u

c a te d in  a C a th o l ic s e m in a ry in  D u s s e ld o r f , c a m e 

to  th e U n ite d S ta te s in  1 9 2 2 a t th e a g e o f  n in e

te e n a n d re tu rn e d to  G e rm a n y in  1 9 4 0 . A lth o u g h 

h e h a d n o t b e e n a m e m b e r o f  th e N a z i P a r ty o r 

th e B u n d , D a s c h m a n a g e d to g e t a jo b in  th e 

G e rm a n f o re ig n o f f ic e a s a ra d io m o n ito r a n d 

t ra n s la to r . V o lu b le a n d e g o c e n tr ic , h e im p re s s e d 

K a p p e w ith  h is g l ib  in te l l ig e n c e a n d A m e r ic a n 

m a n n e rs a n d s p e e c h .

K e r l in g h a d jo in e d th e N a z i P a r ty in 1 9 2 8 

w h e n h e w a s a n e n g in e e r in g s tu d e n t a t F re ib u rg 

U n iv e rs i ty . E m ig ra t in g to th e U n ite d S ta te s in

1 9 2 9 a t th e a g e o f  tw e n ty -o n e , h e m a d e a r ra n g e

m e n ts to c o n t in u e h is P a r ty m e m b e rs h ip . H is 

m e m b e rs h ip n u m b e r w a s u n d e r 1 0 0 ,0 0 0 , w h ic h 

p la c e d h im  in  th e O ld  G u a rd a n d g a v e h im  s p e

c ia l s ta tu s in  th e p a r ty . U n t i l  h is re tu rn to  G e r

m a n y in  1 9 4 0 , K e r l in g h a d b e e n e m p lo y e d a s a 

b u t le r a n d c h a u f fe u r f o r  w e a l th y A m e r ic a n s , b u t, 

u n l ik e D a s c h , h e h a d n o t b e c o m e A m e r ic a n iz e d . 

K a p p e w a s im p re s s e d b y  K e r l in g ’ s in te l l ig e n c e , 

s tre n g th o f  c h a ra c te r , a n d lo y a l ty to th e N a z i 

c a u s e . W h e n K a p p e re c ru i te d h im , K e r l in g  w a s 

w o rk in g f o r  th e P ro p a g a n d a M in is try .3

T w o o f K a p p e’ s re c ru i ts— E rn e s t P e te r 

B u rg e r a n d H e rb e r t H a n s H a u p t— w e re n a tu ra l

iz e d A m e r ic a n c i t iz e n s . B u rg e r , w h o w a s th i r ty -  

f iv e , h a d p a r t ic ip a te d in  H it le r ’ s M u n ic h B e e r

O f  th e e ig h t G e rm a n 

s a b o te u rs , o n ly  tw o , E rn e s t 

P e te r B u rg e r a n d E d w a rd 

J o h n K e r l in g , h a d b e e n 

a c t iv e m e m b e rs o f  th e N a z i 

P a r ty b e fo re th e w a r , 

a l th o u g h f o u r o f  th e o th e rs 

h a d b e e n m e m b e rs o f  th e 

B u n d . A t  le f t  is a n e a r ly N a z i 

ra l ly  f e a tu r in g A d o l f  H it le r  

a t c e n te r .
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H a l l P u ts c h in  1 9 2 3 . H e c a m e to th e U n ite d 

S ta te s in  1 9 2 7 a n d w o rk e d in  th e M id w e s t a s a 

m a c h in is t . S o o n a f te r h is n a tu ra l iz a t io n in  1 9 3 3 , 

h e re tu rn e d to  G e rm a n y a n d b e c a m e a n a id e -d e - 

c a m p to  E rn e s t R o e h m , c h ie f o f  th e N a z i S to rm 

T ro o p e rs . I n  th a t c a p a c i ty , h e m e t H it le r  s e v e ra l 

t im e s . S u rv iv in g th e b lo o d y p u rg e in  1 9 3 4 in  

w h ic h R o e h m w a s m u rd e re d , B u rg e r m a n a g e d 

to s e c u re a m in o r p o s i t io n in  th e N a z i P a r ty’ s 

d o m e s t ic p ro p a g a n d a o f f ic e in  B e r l in . D u r in g 

th e la te 1 9 3 0 s h e s tu d ie d g e o p o l i t ic s w ith  P ro

f e s s o r K a r l H a u s h a fe r a t th e U n iv e rs i ty o f  B e r

l in , g ra d u a t in g in  1 9 3 9 . T h e f o l lo w in g  y e a r th e 

G e s ta p o a r re s te d h im  f o r f o rg in g g o v e rn m e n t 

d o c u m e n ts , h e ld h im  f o r  s e v e n te e n m o n th s , a n d 

th e n re le a s e d h im  w ith o u t t r ia l . W h e n K a p p e 

lo c a te d B u rg e r , h e w a s a n in fa n try p r iv a te g u a rd

in g p r is o n e rs o f  w a r a t a c a m p n e a r B e r l in . 

H a u p t, a t tw e n ty - tw o , w a s th e y o u n g e s t re c ru i t . 

H e h a d a r r iv e d in  G e rm a n y a lm o s t b y  a c c id e n t 

in  D e c e m b e r 1 9 4 1 . N a tu ra l iz e d in  1 9 3 0 w h e n 

h is p a re n ts h a d b e c o m e c i t iz e n s , H a u p t g re w  u p 

in  C h ic a g o , a tte n d e d h ig h s c h o o l , a n d b e c a m e 

a n o p t ic ia n’ s a p p re n t ic e . I n 1 9 4 1 , h e f le d to  

M e x ic o w h e n h is g ir l f r ie n d b e c a m e p re g n a n t. 

U n a b le to f in d  e m p lo y m e n t, h e a c c e p te d h e lp 

f ro m  th e G e rm a n c o n s u la te in  M e x ic o C ity  to  g o 

to  J a p a n to w o rk  in  a m o n a s te ry . A p p a l le d b y  

th e w o rk in g c o n d i t io n s a t th e m o n a s te ry , w h ic h 

tu rn e d o u t to  b e a la b o r c a m p , H a u p t le f t J a p a n 

a s s o o n a s h e c o u ld a n d w o u n d u p  o n  a s h ip b o u n d 

f o r  G e rm a n y . H e s o u g h t e m p lo y m e n t in  G e r

m a n y w ith o u t s u c c e s s u n t i l  K a p p e re c ru i te d h im .4

T h e re m a in in g re c ru i ts— H e in r ic h H a rm  

H e in c k , R ic h a rd Q u ir in , W e rn e r T h ie l , a n d 

H e rm a n n N e u b a u e r— h a d a lm o s t in d is t in g u is h

a b le b a c k g ro u n d s . T h e y w e re a l l in  th e i r e a r ly 

th i r t ie s , h a d e le m e n ta ry a n d t ra d e -s c h o o l e d u

c a t io n s , h a d l iv e d in  th e U n ite d S ta te s f o r  a p

p ro x im a te ly a d e c a d e , h a d b lu e -c o l la r o c c u p a

t io n s , a n d h a d b e e n m e m b e rs o f  th e B u n d . W ith  

th e e x c e p t io n o f  N e u b a u e r , a l l w e re w o rk in g in  

f a c to r ie s w h e n K a p p e re c ru i te d th e m . N e u b a u e r , 

w h o  h a d b e e n d ra f te d u p o n h is re tu rn to  G e rm a n y 

a n d s e n t to  th e R u s s ia n f ro n t , w a s re c o v e r in g f ro m  

s h ra p n e l w o u n d s a t a m e d ic a l c e n te r in  V ie n n a 

w h e n K a p p e f o u n d h im .5

A l l  b u t B u rg e r a n d H a u p t— th e n a tu ra l iz e d 

c i t iz e n s— re c e iv e d n e w id e n t i t ie s . G e o rg e J o h n 

D a s c h b e c a m e G e o rg e J o h n D a v is , w h o  h a d b e e n 

b o rn in  S a n F ra n c is c o b e fo re th e e a r th q u a k e . 

E d w a rd J o h n K e r l in g  b e c a m e E d w a rd J . K e l ly ,

b e c a u s e D a s c h o n c e s a id h e lo o k e d l ik e  a n I r is h  

b a r te n d e r . K a p p e s im i la r ly g a v e a l ia s e s to th e 

o th e r m e n . T h e re c ru i ts re c e iv e d in s tru c t io n f o r  

a p p ro x im a te ly a m o n th f ro m  e x p e r ts o n s a b o

ta g e te c h n iq u e s a t a s p e c ia l t ra in in g c a m p lo 

c a te d a t Q u e n z L a k e n e a r B ra n d e n b u rg a n d o n 

v is i ts to  w a r p la n ts in  B e r l in . T h e y le a rn e d a b o u t 

e x p lo s iv e s , d e to n a to rs , in v is ib le w r i t in g , a n d 

w a y s to  s e n d m e s s a g e s b a c k to  G e rm a n y . T h e y 

re c e iv e d s p e c i f ic p la n s to s a b o ta g e a lu m in u m 

p la n ts in  T e n n e s s e e , I l l in o is , a n d N e w  Y o rk , a 

c ry o l i te p la n t in  P h i la d e lp h ia , b r id g e s in  th e N e w  

Y o rk  a re a , c a n a l lo c k s n e a r P it ts b u rg h , ra i l ro a d s 

in  th e N o r th e a s t , a n d o th e r ta rg e ts , in c lu d in g d e

p a r tm e n t s to re s a n d ra i l ro a d s ta t io n s . K a p p e 

a g re e d w ith  D a s c h th a t th e s a b o te u rs s h o u ld n o t 

b e g in th e i r s a b o ta g e p ro g ra m f o r a t le a s t tw o  

m o n th s a f te r th e i r la n d in g s . D a s c h a n d K e r l in g  

re c e iv e d s p e c ia l h a n d k e rc h ie fs w ith  th e n a m e s 

o f  c o n ta c ts w r i t te n in  in v is ib le in k . E a c h g ro u p 

o f  f o u r  r e c e iv e d m o re th a n $ 8 0 ,0 0 0 in  A m e r ic a n 

c u r re n c y , m o s t o f  w h ic h D a s c h a n d K e r l in g  c a r

r ie d . F in a l ly , b e fo re th e y b o a rd e d U -b o a ts a t 

L o r ie n t , a s e a p o r t in  O c c u p ie d F ra n c e , th e e ig h t 

m e n s ig n e d c o n tra c ts a g re e in g to  s p e c i f ic c o m 

p e n s a t io n f o r  th e i r w o rk  a n d p le d g e d , u p o n p e n

a l ty o f  d e a th , n o t to  te l l a n y o n e a b o u t th e m is

s io n . O n M a y  2 7 , K e r l in g , T h ie l , N e u b a u e r , a n d 

H a u p t b o a rd e d a U -b o a t b o u n d f o r  F lo r id a . T h e 

n e x t d a y , D a s c h , B u rg e r , H e in c k , a n d Q u ir in  

b o a rd e d a n o th e r U -b o a t b o u n d f o r  N e w  Y o rk .6

J u s t a f te r m id n ig h t o n J u n e 1 3 , D a s c h a n d 

h is g ro u p , d re s s e d o r p a r t ly d re s s e d in  th e u n i

f o rm  o f  th e G e rm a n M a r in e I n fa n try , la n d e d w ith  

f o u r c ra te s o f  e x p lo s iv e s a n d d e to n a to rs o n 

A m a g a n s e t t B e a c h , L o n g I s la n d . W h ile  h is m e n 

w e re c h a n g in g in to  c iv i l ia n  c lo th in g , D a s c h e n

c o u n te re d a y o u n g u n a rm e d C o a s tg u a rd s m a n o n 

th e f o g g y  b e a c h . D a s c h , w h o w a s a ls o u n a rm e d , 

to ld  th e y o u n g m a n th a t h e w a s a f is h e rm a n f ro m  

S o u th h a m p to n w h o h a d ru n a g ro u n d a n d th a t 

h e p la n n e d to w a it o n th e b e a c h u n t i l s u n r is e . 

T h e C o a s tg u a rd s m a n s u g g e s te d th a t h e w a it a t 

th e n e a rb y C o a s t G u a rd s ta t io n . A t  f i r s t D a s c h 

a g re e d a n d th e n re fu s e d , s a y in g h e d id  n o t h a v e 

a f is h in g p e rm it . W h e n th e C o a s tg u a rd s m a n to ld  

h im  to c o m e a lo n g a n y w a y , D a s c h s a id h e d id  

n o t w a n t to h a v e to k i l l  h im . A t  th a t p o in t , 

B u rg e r a p p ro a c h e d a n d s a id s o m e th in g in  G e r

m a n ; D a s c h to ld  h im  to  g o b a c k w ith  th e o th e rs . 

D a s c h th e n o f fe re d th e C o a s tg u a rd s m a n $ 2 6 0 to  

f o rg e t w h a t h e h a d s e e n . D a s c h a ls o a s k e d th e
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y o u n g m a n to  ta k e a g o o d lo o k  a t h im  a n d s a id 

th a t h is n a m e w a s G e o rg e J o h n D a v is . T h e 

C o a s tg u a rd s m a n m a n ra n b a c k to  h is s ta t io n , re

p o r te d th e in c id e n t , a n d tu rn e d in  th e m o n e y . 

B y  th e t im e C o a s t G u a rd p e rs o n n e l re tu rn e d to  

th e p la c e w h e re D a s c h h a d b e e n s e e n , th e G e r

m a n s h a d f in is h e d b u ry in g th e e x p lo s iv e s a n d  

w e re o n th e i r w a y to N e w  Y o rk  C ity . T h e 

C o a s tg u a rd s m e n e v e n tu a l ly f o u n d th e c a c h e o f  

e x p lo s iv e s a n d b u r ie d u n i fo rm s , a n d a p p ro x i

m a te ly tw e lv e h o u rs a f te r th e G e rm a n a g e n ts 

la n d e d , th e C o a s t G u a rd re p o r te d th e m a tte r to  

th e F B I 7

U p o n a r r iv in g in  N e w  Y o rk  C ity , th e f o u r 

G e rm a n a g e n ts p a ire d o f f ,  a n d B u rg e r a c c o m p a

n ie d D a s c h . T h e n e x t d a y , J u n e 1 4 , D a s c h to ld  

B u rg e r th a t b e fo re h e h a d le f t G e rm a n y h e h a d 

re s o lv e d to b e tra y O p e ra t io n P a s to r iu s , a n d h e 

s a id th a t h e in te n d e d to  g o to  W a s h in g to n , D .C ., 

o n J u n e 1 8 to m a k e a f u l l  re p o r t . D a s c h s a id 

th a t h e w a s d e la y in g th e t r ip  in  o rd e r to  g iv e th e 

o th e rs— p a r t ic u la r ly H a u p t— a c h a n c e to tu rn

th e m s e lv e s in . B u rg e r s a id th a t h e h a d s u s p e c te d 

th a t D a s c h h a d s u c h a p la n a n d th a t h e a g re e d 

w i th  i t . D a s c h a s s u re d B u rg e r th a t in  m a k in g 

h is re p o r t , h e w o u ld te l l th e a u th o r i t ie s o f  

B u rg e r’ s w il l in g n e s s to  tu rn h im s e l f in . T h e tw o  

m e n th e n d e c id e d to c a l l th e F B I in  N e w  Y o rk  

im m e d ia te ly to in fo rm  th e a g e n c y th a t D a s c h 

w o u ld b e c o m in g to  W a s h in g to n in  f o u r d a y s to  

m a k e h is re p o r t . U s in g th e a l ia s F ra n z D a n ie l 

P a s to r iu s , D a s c h m a d e th e c a l l . T h e a g e n t w h o 

to o k i t  re c o rd e d D a s c h’ s m e s s a g e b u t f i le d  i t  w ith 

o u t ta k in g a c t io n b e c a u s e h e th o u g h t i t  w a s a 

c ra n k c a l l .8

J u s t a f te r m id n ig h t o n J u n e 1 7 , K e r l in g a n d  

h is g ro u p , w e a r in g G e rm a n M a r in e I n fa n try c a p s 

a n d s w im m in g s u i ts , la n d e d w ith o u t in c id e n t a t 

P o n te V e d ra , F lo r id a , a n d d e p a r te d s e p a ra te ly f o r  

C h ic a g o a n d N e w  Y o rk . O n J u n e 1 8 , D a s c h w e n t 

to  W a s h in g to n , c h e c k e d in to  th e M a y f lo w e r H o 

te l , a n d th e n e x t d a y c a l le d th e F B I . S o o n th e re

a f te r , F B I a g e n ts to o k h im  to  th e D e p a r tm e n t o f  

J u s t ic e . A t  f i r s t , D a s c h s a id , th e a g e n ts w e re s k e p

D u r in g  th e w a r th e C o a s t G u a rd p a tro l le d th e s h o re s s c o u t in g f o r  U -b o a ts a n d e v id e n c e o f  e n e m y p e n e tra t io n . O n e s u c h 

C o a s tg u a rd s m a n in  A m a g a n s e t t B e a c h , L o n g I s la n d , c a m e a c ro s s N a z i s a b o te u r G e o rg e J o h n D a s c h , w h o  o f fe re d h im  

a $ 2 6 0 b r ib e to  k e e p q u ie t . U n a rm e d , th e C o a s tg u a rd s m a n le t h im  s l ip  a w a y b u t a le r te d th e F B I  th a t G e rm a n a g e n ts 

h a d la n d e d a n d le f t  a c a c h e o f  e x p lo s iv e s .
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t ic a l a b o u t h is s to ry , b u t w h e n h e to o k o u t h is 

b r ie fc a s e a n d d u m p e d m o re th a n $ 8 0 ,0 0 0 o n th e 

ta b le , th e y to o k h im  s e r io u s ly . H e b e g a n b y  s a y

in g th a t h e h a d c o m e to  th e F B I a s p a r t o f  h is 

m is s io n to  f ig h t  H it le r  a n d h is c re w  f ro m  th e o u t

s id e . F o r f iv e  d a y s D a s c h d ic ta te d h is re p o r t , 

w h ic h ra n 2 5 4 p a g e s s in g le s p a c e d . D a s c h p ro

p o s e d th a t h e a c t a s a d o u b le a g e n t a n d m e e t 

w ith  th e o th e r m e m b e rs o f  h is g ro u p a s p la n n e d 

o n  J u ly 4  in  C in c in n a t i , b u t F B I  D ire c to r J . E d g a r 

H o o v e r , f e a r in g th a t th e s a b o te u rs a t la rg e m ig h t 

b e g in th e i r s a b o ta g e b e fo re th a t d a te , re je c te d th e 

id e a . A c t in g o n th e in fo rm a t io n s u p p l ie d b y  

D a s c h , th e F B I c a p tu re d th e re m a n in in g s e v e n 

a g e n ts b y J u n e 2 7— B u rg e r , Q u ir in , H e in c k , 

K e r l in g , a n d T h ie l in  N e w  Y o rk , a n d H a u p t a n d 

N e u b a u e r in  C h ic a g o . D a s c h , w h o h a d b e e n in  

p ro te c t iv e c u s to d y , n o w  a g re e d to  b e lo c k e d u p 

w ith  th e o th e rs in  N e w  Y o rk  C ity .9

O n J u n e 2 7 , H o o v e r c a l le d a p re s s c o n fe r

e n c e a t th e N e w  Y o rk  F B I  o f f ic e  to  a n n o u n c e th e 

c a p tu re o f  th e e ig h t G e rm a n s a b o te u rs . H o o v e r 

d is c lo s e d th e s a b o ta g e p la n s a n d d e s c r ib e d th e 

la n d in g s o f  th e s a b o te u rs , b u t h e s a id n o th in g 

a b o u t th e C o a s t G u a rd’ s d is c o v e r ie s a t 

A m a g a n s e t t B e a c h a n d n o th in g a b o u t D a s c h’ s 

d is c lo s u re s th a t b ro k e th e c a s e . H o o v e r c re d i te d 

o n ly  th e F B I  f o r  th e c a p tu re . A s PONMLKJIHGFEDCBAT h e N e w Y o rk 

T im e s re p o r te d : “ O n e a f te r a n o th e r , th e s a b o

te u rs f e l l  in to th e s p e c ia l a g e n ts’ n e t. . . . A l 

m o s t f ro m  th e m o m e n t th e f i r s t  g ro u p s e t f o o t o n 

U n ite d S ta te s s o i l , th e s p e c ia l a g e n ts o f  th e F e d

e ra l B u re a u o f  I n v e s t ig a t io n w e re o n  th e i r t ra i l .” 1 0 

A tto rn e y G e n e ra l F ra n c is B id d le w a s p le a s e d 

w ith  H o o v e r’ s s ta te m e n t. “ T h e c o u n try w e n t 

w ild , ”  h e re c a l le d . “ S p e c u la t io n a s to h o w  th e 

s e c o n d la n d in g h a d b e e n d is c o v e re d w a s in  e v

e ry n e w s p a p e r ; a n d i t  w a s g e n e ra l ly c o n c lu d e d 

th a t a p a r t ic u la r ly b r i l l ia n t F B I a g e n t, p ro b a b ly 

a tte n d in g th e s c h o o l in  s a b o ta g e w h e re th e e ig h t 

h a d b e e n t ra in e d , h a d b e e n a b le to  g e t o n th e in 

s id e , a n d m a k e re g u la r re p o r ts to  A m e r ic a . M r.  

H o o v e r , a s th e U n ite d P re s s p u t i t , d e c l in e d to  

c o m m e n t o n w h e th e r o r  n o t F B I  a g e n ts h a d in f i l 

t ra te d in to  n o t o n ly  th e G e s ta p o b u t a ls o th e H ig h  

C o m m a n d , o r w h e th e r h e h a d w a tc h e d th e s a b o

te u rs la n d .” 1 1 T h is w a s th e b e g in n in g o f  g o v e rn

m e n t c o n tro l o n  in fo rm a t io n a b o u t th e S a b o te u rs’  

C a s e a n d th e g o v e rn m e n t’ s s u c c e s s fu l u s e o f  th e 

c a s e f o r  p ro p a g a n d a p u rp o s e s .

O n J u n e 2 8 , D a s c h p e rs u a d e d a  ja i l  g u a rd to  

s h o w h im  th e re p o r t o f  H o o v e r’ s p re s s c o n fe r

e n c e in  th e N e w Y o rk D a ily  N e w s . U n d e r th e 

h e a d l in e “ C A P T U R E D N A Z I  S P Y ,”  D a s c h s a w 

h is p h o to . T h e s to ry g re a t ly a g i ta te d h im , a n d 

h e e x p re s s e d h is f e e l in g s to F B I a g e n ts . T h e y 

e x p la in e d to  h im  th a t to  f o o l th e N a z is th e f u l l  

s to ry c o u ld n o t b e to ld . F u r th e r , in  th e f o r th 

c o m in g t r ia l , w h ic h th e y e x p e c te d to  b e in  a c iv i l  

c o u r t , th e y w a n te d h im  to p le a d g u i l ty  f o r th e 

s a m e re a s o n . H e n e e d n o t w o r ry , th e y s a id , b e

c a u s e h e w o u ld re c e iv e o n ly a s ix -m o n th s e n

te n c e a n d B id d le a n d H o o v e r w o u ld re c o m m e n d 

a f u l l  p a rd o n f o r  h im . T h o u g h t ro u b le d b y  th e 

a r ra n g e m e n t, D a s c h a g re e d to  i t . 1 2

Prosecution

W h e n th e F B I p ic k e d u p th e la s t G e rm a n 

s a b o te u r , B id d le im m e d ia te ly c a l le d th e P re s i

d e n t a t H y d e P a rk to  re p o r t th e c a p tu re . B id d le 

a ls o re p o r te d th a t th e F B I h a d ta k e n $ 1 7 5 ,0 0 0 

f ro m  th e s a b o te u rs . “ N o t e n o u g h , F ra n c is ,”  

F .D .R . c h u c k le d . “ L e t’ s m a k e re a l m o n e y o u t o f  

th e m . S e l l th e r ig h ts to  B a rn u m a n d B a i le y f o r  

a m il l io n  a n d a h a l f— th e r ig h ts to ta k e th e m 

a ro u n d th e c o u n try in  l io n  c a g e s a t s o m u c h a 

h e a d . . . .” 1 3 H a v in g e x p re s s e d c o m ic re l ie f , 

F .D .R . n o w  g a v e s e r io u s th o u g h t to  th e p ro s e c u

t io n  o f  th e s a b o te u rs . H e c o n c lu d e d th a t th e tw o  

A m e r ic a n c i t iz e n s , B u rg e r a n d H a u p t, s h o u ld b e 

t r ie d  f o r  “ h ig h  t re a s o n”  b y  c o u r t -m a r t ia l . “ S u re ly 

th e y a re ju s t a s g u i l ty  a s i t  is p o s s ib le to  b e ,”  h e 

w ro te B id d le in  a m e m o ra n d u m d a te d J u n e 3 0 , 

“ a n d i t  s e e m s to  m e th a t th e d e a th p e n a l ty is a l

m o s t o b l ig a to ry .” S in c e th e o th e r s ix c a m e in  

s u b m a r in e s w e a r in g n a v a l c lo th in g a n d w e re a p

p re h e n d e d in  c iv i l ia n  c lo th in g , F .D .R . th o u g h t 

th a t th e i r c a s e w a s “ a n a b s o lu te p a ra l le l o f  th e 

c a s e o f  M a jo r A n d re in  th e R e v o lu t io n a n d o f  

N a th a n H a le . W ith o u t s p l i t t in g h a irs , I  c a n s e e 

n o d i f fe re n c e .”  A g a in , F .D .R .’ s in c l in a t io n w a s 

to  t r y  th e s e m e n b y  c o u r t -m a r t ia l . “ O f fe n s e s s u c h 

a s th e s e ,”  h e d e c la re d , “ a re p ro b a b ly m o re s e r i

o u s th a n a n y o f fe n s e in  c r im in a l la w . T h e d e a th 

p e n a l ty is c a l le d f o r  b y  u s a g e a n d b y  th e e x tre m e 

g ra v i ty o f  th e w a r a im  a n d th e v e ry e x is te n c e o f  

o u r A m e r ic a n G o v e rn m e n t.” 1 4

M e a n w h i le , la w y e rs a t th e J u s t ic e a n d W a r 

D e p a r tm e n ts w o rk e d o n th e c a s e . O n S u n d a y , 

J u n e 2 8 , B id d le to ld a s s is ta n t s o l ic i to r g e n e ra l 

O s c a r C o x th a t S e c re ta ry o f  W a r H e n ry S tim s o n 

w a s u p s e t b e c a u s e la w y e rs a t th e ju d g e a d v o c a te 

g e n e ra l’ s o f f ic e  to ld  h im  th a t i f  th e s a b o te u rs w e re



66 SABOTEURS’ CASEaZYXWVUTSRQPONMLKJIHGFEDCBA

A tto rn e y G e n e ra l F ra n c is B id d le th o u g h t a c iv i l ia n , S e c

re ta ry o f  W a r H e n ry S tim s o n (a b o v e ) , s h o u ld c h a ir a s p e

c ia l m il i ta ry  c o m m is s io n to  t r y  th e s a b o te u rs , in s te a d o f  

h a v in g th e m f a c e a c iv i l ia n  c o u r t . S tim s o n d e c l in e d , b u t 

p ic k e d th e m e m b e rs o f  th e a l l -m i l i ta ry  t r ib u n a l th a t p ro

v id e d th e s e c re c y a n d s w if tn e s s th e g o v e rn m e n t d e s ire d .

t r ie d in  a c iv i l  c o u r t , th e y c o u ld b e c o n v ic te d o f  

“ o n ly a tw o -y e a r o f fe n s e a t m o s t.” 1 5 C o x h a d 

a lre a d y c o n c lu d e d th a t th e s a b o te u rs s h o u ld b e 

t r ie d b y  c o u r t -m a r t ia l f o r  v io la t in g  A r t ic le  o f  W a r  

8 2— re l ie v in g th e e n e m y— a n d a ls o f o r a p o s

s ib le v io la t io n o f  th e la w  o f w a r— c o m in g 

th ro u g h m il i ta ry  l in e s in  c iv i l ia n  d re s s f o r  p u r

p o s e o f  c o m m it t in g h o s t i le a c ts . B o th o f fe n s e s 

c a r r ie d th e d e a th p e n a l ty . T h e n e x t d a y C o x s u b

m it te d a m e m o ra n d u m re c o m m e n d in g th a t th e 

s a b o te u rs b e c h a rg e d w ith  a t le a s t th o s e tw o  o f 

f e n s e s .1 6 B id d le a n d C o x th e n m e t w ith  S tim s o n , 

J u d g e A d v o c a te G e n e ra l M y ro n  C . C ra m e r , a n d 

o th e rs to  d is c u s s th e s a b o te u rs’ p ro s e c u t io n . T o  

S tim s o n’ s s u rp r is e , “ B id d le , in s te a d o f  s tra in in g 

e v e ry n e rv e to  re ta in c iv i l  ju r is d ic t io n o f  th e s e 

s a b o te u rs , w a s q u i te re a d y to  tu rn th e m o v e r to  a 

m il i ta ry  c o u r t .” 1 7 B id d le th e n p ro p o s e d in s te a d 

o f  a c o u r t -m a r t ia l a s p e c ia l m il i ta ry  c o m m is s io n 

c h a ire d b y S tim s o n . A f te r a lo n g d is c u s s io n , 

S tim s o n re je c te d th e p ro p o s a l , b u t h e l ik e d th e

id e a o f a c iv i l ia n  c h a irm a n a n d a s k e d h is 

u n d e rs e c re ta ry , R o b e r t P a tte rs o n , i f  h e w o u ld b e 

w il l in g  to  s e rv e a s c h a irm a n . P a tte rs o n a n s w e re d 

th a t h e th o u g h t th e c o m m is s io n s h o u ld b e w h o l ly  

m il i ta ry . T h a t e v e n in g a t d in n e r S tim s o n ra is e d 

th e is s u e w ith  J u s t ic e F e l ix F ra n k fu r te r . “ I  

f o u n d ,”  S tim s o n re c o rd e d in  h is d ia ry , “ th a t 

F ra n k fu r te r ra th e r s h a re d P a tte rs o n’ s v ie w  th a t 

th e c o u r t s h o u ld b e e n t i re ly c o m p o s e d o f  s o l

d ie rs .” 1 8

O n J u n e 3 0 , B id d le w ro te th e P re s id e n t e x

p la in in g w h y h e w a n te d th e s a b o te u rs t r ie d b y  

m il i ta ry  c o m m is s io n . S u c h a t r ia l , h e s a id , w o u ld 

b e s w if te r , th e c h a rg e o f  v io la t io n o f  th e la w  o f  

w a r— c ro s s in g b e h in d th e l in e s in  c iv i l ia n  d re s s 

to  c o m m it h o s t i le a c ts— w o u ld b e e a s ie r to  p ro v e , 

a n d th e p e n a l ty w o u ld b e d e a th . U n d e r o rd in a ry 

c r im in a l la w , h e a d d e d , th e c le a re s t o f fe n s e w a s 

a tte m p te d s a b o ta g e p u n is h a b le b y  im p r is o n m e n t 

o f  o n ly th i r ty  y e a rs , a n d th a t o f fe n s e w o u ld b e 

d i f f ic u l t  to  p ro v e . E s p io n a g e a n d t re a s o n , B id d le 

a c k n o w le d g e d , w e re d e a th -p e n a l ty o f fe n s e s , b u t, 

a g a in , th e y w o u ld b e d i f f ic u l t  to  p ro v e . U n d e r 

th e C o n s t i tu t io n , h e p o in te d o u t, a t re a s o n c o n

v ic t io n  c a n b e h a d o n ly  u p o n a c o n fe s s io n in  o p e n 

c o u r t o r  b y  te s t im o n y o f  tw o  w itn e s s e s to  th e s a m e 

o v e r t a c t . I n  a d d i t io n to  p ro b le m s o f  p ro o f , B id d le 

th o u g h t th a t c h a rg in g B u rg e r a n d H a u p t w ith  

t re a s o n “ m ig h t g iv e r is e to th e im p l ic a t io n th a t 

w e s h o u ld a c c o rd to [ th e s e ] tw o e n e m ie s th e 

p r iv i le g e o f  PONMLKJIHGFEDCBAh a b e a s c o rp u s p ro c e e d in g s a g a in s t 

th e M il i ta ry  C o m m is s io n .” B e s id e s , h e a d d e d , 

th e re w a s s o m e e v id e n c e th a t th e y h a d f o r fe i te d 

th e i r c i t iz e n s h ip . “ A l l  th e p r is o n e rs ,”  B id d le c o n - 

c lu d e d , “ c a n th u s b e d e n ie d a c c e s s to o u r 

c o u r ts .” 1 9

A lth o u g h B id d le h a d n o t m e n t io n e d i t  in  h is 

m e m o ra n d u m , h e h a d a n o th e r re a s o n f o r t r ia l  

b y m il i ta ry  c o m m is s io n— s e c re c y . A s S tim s o n 

w ro te in  h is d ia ry , B id d le in s is te d a t th e o u ts e t 

o n a b s o lu te s e c re c y a s to  th e e v id e n c e in  th e c a s e . 

“ H e to ld  m e ,”  S tim s o n re c o rd e d , “ o f  th e p a r t ic u

la r e v id e n c e w h ic h w a s e s p e c ia l ly d a n g e ro u s to  

h a v e c o m e o u t a n d s a id th a t h e to ld  i t  to  n o o n e  

e ls e .” 2 0 A p p a re n t ly th e “ p a r t ic u la r e v id e n c e”  w a s 

D a s c h’ s s ta te m e n t re s u l t in g in  th e c a p tu re o f  th e  

s a b o te u rs . O th e r e v id e n c e B id d le m o s t l ik e ly  d id  

n o t w a n t d is c lo s e d w a s th e e a s e w ith  w h ic h U -  

b o a ts la n d e d th e s a b o te u rs , th e N e w  Y o rk  F B I  

o f f ic e ’ s ig n o r in g D a s c h’ s in i t ia l  c a l l , a n d th e f a c t 

th a t th e C o a s t G u a rd d id n o t re p o r t th e L o n g 

I s la n d la n d in g to  th e F B I  f o r  tw e lv e h o u rs .
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B id d le a ls o re c o m m e n d e d th a t F .D .R . is s u e 

a  p ro c la m a t io n c lo s in g th e c iv i l  c o u r ts to  a l l  “ p e r

s o n s w h o a re s u b je c ts , c i t iz e n s , o r re s id e n ts o f  

a n y n a t io n a t w a r w ith  th e U n ite d S ta te s o r w h o 

g iv e o b e d ie n c e to o r a c t u n d e r th e d ire c t io n o f  

a n y s u c h n a t io n a n d w h o  d u r in g t im e o f  w a r e n te r 

o r a t te m p t to  e n te r th e U n ite d S ta te s . . . a n d a re 

c h a rg e d w ith  c o m m it t in g o r a tte m p t in g o r p re

p a r in g to c o m m it s a b o ta g e , e s p io n a g e , h o s t i le 

o r w a r l ik e a c ts , o r v io la t io n s o f  th e la w s o f  w a r .”  

T h e p ro c la m a t io n , B id d le to ld F .D .R ., w o u ld 

h a v e th e e f fe c t o f  d e n y in g th e s a b o te u rs a c c e s s 

to  th e c o u r ts w ith o u t s u s p e n d in g PONMLKJIHGFEDCBAh a b e a s c o rp u s . 

F .D .R . s ig n e d th e p ro c la m a t io n o n J u ly 2 .2 1

F in a l ly , B id d le re c o m m e n d e d th a t F .D .R . 

s ig n a n o rd e r s e t t in g u p th e M il i ta ry  C o m 

m is s io n . T h e o rd e r d e p a r te d f ro m  p ro v is io n s 

o f  th e A r t ic le s o f  W a r f o r  g e n e ra l c o u r ts -m a r

t ia l in  s e v e ra l re s p e c ts . F irs t , th e C o m m is

s io n c o u ld a d m it e v id e n c e th a t h a d p ro b a t iv e 

v a lu e to  a re a s o n a b le m a n , in s te a d o f  f o l lo w in g  

th e u s u a l ru le s o f  e v id e n c e . S e c o n d , c o n v ic t io n 

a n d s e n te n c in g w o u ld re q u ire o n ly tw o - th i rd s 

a g re e m e n t in s te a d o f  u n a n im ity f o r th e d e a th 

p e n a l ty a n d th re e - fo u r th s f o r  s e n te n c e s o f  m o re 

th a n te n y e a rs . F in a l ly , th e re c o rd , ju d g m e n t, 

a n d s e n te n c e in  th e c a s e w o u ld b e s e n t d ire c t ly 

to  th e P re s id e n t , in s te a d o f  f o l lo w in g  th e p ro v i

s io n s o f  A r t ic le s o f  W a r 4 6 a n d 5 0 -1 /2 , w h ic h 

p ro v id e d th a t re c o rd s o f  t r ia ls b y  m il i ta ry  c o m 

m is s io n s b e re fe r re d b y  th e c o n f i rm in g a u th o r i ty 

(h e re th e P re s id e n t) to  h is s ta f f ju d g e a d v o c a te 

o r th e ju d g e a d v o c a te g e n e ra l a n d to  a b o a rd o f  

re v ie w in  c a s e s l ik e  th e s a b o te u rs , in  w h ic h e x

e c u t io n o f  a n y s e n te n c e re q u ire d p re s id e n t ia l 

a p p ro v a l . B id d le’ s e x p la n a t io n f o r  th e s e d e p a r

tu re s w a s th a t th e y “ s h o u ld s a v e a c o n s id e ra b le 

a m o u n t o f  t im e .”  T h e y w o u ld , o f  c o u rs e , a ls o 

m a k e i t  e a s ie r to  c o n v ic t th e s a b o te u rs a n d s e n

te n c e th e m to  d e a th .2 2

I n  s ig n in g th e o rd e r c re a t in g th e M il i ta ry  

C o m m is s io n , F .D .R . a ls o a p p o in te d i ts  m e m b e rs , 

p ro s e c u to rs , a n d d e fe n s e c o u n s e l . “ S h o u ld e r - 

w is e ,”  a m il i ta ry  o b s e rv e r o f  th e t r ia l w ro te , “ i t  

w a s a n a l l - s ta r c o m m is s io n , m a d e u p o f  f o u r 

m a jo r g e n e ra ls a n d th re e b r ig a d ie r g e n e ra ls .” 2 3 

S tim s o n p e rs o n a l ly c h o s e th e C o m m is s io n’ s 

m e m b e rs a n d n a m e d h is f r ie n d , M a jo r G e n e ra l 

F ra n k R . M c C o y , a s i ts p re s id e n t . T o  S tim s o n’ s 

c o n s te rn a t io n , B id d le in s is te d th a t h e c o n d u c t 

th e p ro s e c u t io n . “ I  to ld  h im  f ra n k ly ,”  S tim s o n 

w ro te in  h is d ia ry , “ I  th o u g h t i t  w a s in fra  d ig  o n

1996, vol. I

h is p a r t to  a p p e a r in  a c a s e o f  s u c h l i t t le  n a t io n a l 

im p o r ta n c e . . . B u t h e s e e m e d to  h a v e th e b u g 

o f  p u b l ic i ty in  h is m in d a n d h a s ta k e n a n e n

t i re ly  d i f fe re n t p o s i t io n to w a rd th e c a s e th ro u g h

o u t f ro m  th a t w h ic h h a s b e e n ta k e n b y  P a tte rs o n , 

M c C lo y  a n d m y s e l f. . . B u t w h e n h e p e rs is te d 

in  h is d e s ire to  p a r t ic ip a te in  th e t r ia l , o f  c o u rs e , 

I  s a id h e c o u ld .” 2 4 F .D .R . a ls o a p p o in te d J u d g e 

A d v o c a te G e n e ra l C ra m e r to  c o n d u c t th e p ro s

e c u t io n w ith  B id d le , w h ic h d is q u a l i f ie d C ra m e r 

f ro m  la te r re v ie w in g th e re c o rd in  th e c a s e p r io r 

to p re s id e n t ia l a c t io n . C o lo n e l C a s s iu s M . 

D o w e l l , a J .A .G . o f f ic e r , a n d C o lo n e l K e n n e th 

C . R o y a l l , a n a b le t r ia l la w y e r f ro m  N o r th C a ro

l in a w h o w o rk e d in  th e W a r D e p a r tm e n t, w e re 

a p p o in te d d e fe n s e c o u n s e l .

O n J u ly 3 , th e d e fe n d a n ts , in c lu d in g D a s c h , 

re c e iv e d n o t ic e o f  th e f o l lo w in g  c h a rg e s a g a in s t 

th e m : I )  v io la t io n o f  th e la w  o f  w a r (g o in g a n d 

a p p e a r in g b e h in d th e l in e s in  c iv i l ia n  d re s s f o r  

th e p u rp o s e o f  c o m m it t in g o r a tte m p t in g to  c o m 

m it  s a b o ta g e , e s p io n a g e , a n d o th e r h o s t i le a c ts ) ; 

I I )  v io la t io n o f  A r t ic le  o f  W a r 8 1 ( re l ie v in g th e 

e n e m y ) ; I I I )  v io la t io n o f  A r t ic le  o f  W a r 8 2 ( s p y

in g ) ; a n d IV )  c o n s p ira c y to  c o m m it th e f o rg o in g 

o f fe n s e s . W h e n D a s c h s a w th e c h a rg e s a n d 

le a rn e d th a t h e c o u ld re c e iv e th e d e a th p e n a l ty , 

h e f e l t b e tra y e d b y  B id d le a n d H o o v e r a n d d e

c id e d to  p le a d n o t g u i l ty . A t  th a t p o in t , C o lo n e l 

C a r l L .  R is t in e , a la w y e r in  th e A rm y  in s p e c to r - 

g e n e ra l’ s o f f ic e , w a s a p p o in te d to  re p re s e n t h im .

T h e t r ia l w a s b r ie f ; le s s th a n th re e w e e k s a f

te r i t  b e g a n , th e d e fe n s e re s te d . B id d le , w h o 

p e rs o n a l ly t r ie d th e g o v e rn m e n t’ s c a s e , h a d n o 

d o u b t a b o u t th e t r ia l ’ s o u tc o m e . E v e n b e fo re th e 

p ro s e c u t io n re s te d , B id d le w a s a d v is in g F .D .R . 

h o w  th e c a s e m ig h t b e u s e d f o r  p ro p a g a n d a p u r

p o s e s . B e c a u s e th e G e rm a n s h a d s u p p re s s e d a l l  

n e w s o f  th e c a s e a n d th e B r i t is h w e re n o t e x

p lo i t in g i t , B id d le w ro te th e P re s id e n t o n J u ly 

1 6 th a t th e U n ite d S ta te s s h o u ld “ b ro a d c a s t a l l  

o v e r E u ro p e th a t th e e ig h t m e n w e re c a u g h t 

w ith in  o n e w e e k , th a t th e y a re b e in g t r ie d s w if t ly ,  

a n d th a t th e y f a c e th e d e a th s e n te n c e .”  A s f o r  

d o m e s t ic p u b l ic i ty , B id d le re c o m m e n d e d th a t 

a f te r th e M il i ta ry  C o m m is s io n f o u n d th e s a b o

te u rs g u i l ty  a n d th e P re s id e n t a p p ro v e d i ts f in d 

in g s , a n e x p u rg a te d re c o rd o f  th e t r ia l re c o rd b e 

re le a s e d to th e p re s s f o r s e r ia l iz a t io n . B id d le 

a ls o s a id th a t h e w a s th in k in g a b o u t u s in g D a s c h 

f o r  p ro p a g a n d a p u rp o s e s . “ [ I ] t  m ig h t b e u s e

f u l , ”  h e w ro te , “ to m a k e h im  s o m e w h a t o f  a
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h e ro , th u s e n c o u ra g in g o th e r G e rm a n a g e n ts 

to  tu rn in  th e i r f e l lo w s , a n d m a k in g a l l a g e n ts 

s u s p e c t o f  e a c h o th e r .” 2 5

W h ile B id d le a s s u m e d v ic to ry a n d c o n te m

p la te d a p ro p a g a n d a s tra te g y , h is o p p o n e n ts—  

R o y a l l a n d D o w e l l— w e re p la n n in g a c o n s t i tu

t io n a l c h a l le n g e to  th e t r ia l .

Constitutional Challenge

W h e n F .D .R . n a m e d C o lo n e l R o y a l l d e fe n s e 

c o u n s e l , R o y a l l a s k e d th a t c iv i l ia n  c o u n s e l re p

re s e n t th e d e fe n d a n ts . O n e re a s o n f o r th e re

q u e s t w a s th a t R o y a l l a n d D o w e l l , a s m il i ta ry  

o f f ic e rs , h a d q u a lm s a b o u t d is o b e y in g th e i r C o m - 

m a n d e r - in -C h ie f b y  re s o r t in g to  th e c iv i l  c o u r ts 

to  c h a l le n g e th e c o n s t i tu t io n a l i ty o f  th e i r c l ie n ts’  

m il i ta ry  t r ia l . A f te r  th e re je c t io n o f  R o y a l l’ s re

q u e s t , h e a n d D o w e l l w ro te to  F .D .R . a s k in g f o r  

a u th o r i ty to m a k e a c o n s t i tu t io n a l c h a l le n g e o f  

th e t r ia l . B id d le to ld  F .D .R . th a t h e th o u g h t i t  

w o u ld  b e a m is ta k e to  d e n y o f f ic ia l ly  c o u n s e l s u c h 

a u th o r i ty p r im a r i ly b e c a u s e i t  m ig h t g iv e th e 

p u b l ic th e im p re s s io n th a t th e p r is o n e rs w e re n o t 

re c e iv in g a f a i r  t r ia l . B id d le s a id th a t i f  h e re p

re s e n te d th e d e fe n d a n ts h e w o u ld c o n s tru e th e 

o rd e r a s p e rm it t in g a PONMLKJIHGFEDCBAh a b e a s c o rp u s c h a l le n g e 

a n d s u g g e s te d th a t th e P re s id e n t te l l th e d e fe n s e 

la w y e rs to u s e th e i r b e s t ju d g m e n t. M a rv in  

M c In ty re , F .D .R .’ s s e c re ta ry , c a l le d R o y a l l a n d 

D o w e l l a n d g a v e th e m e s s e n t ia l ly th a t m e s s a g e . 

T h e y re s p o n d e d th a t th e y w o u ld in s t i tu te h a b e a s 

c o rp u s p ro c e e d in g s to  te s t th e c o n s t i tu t io n a l i ty 

o f  th e t r ia l .2 6

T h is d e v e lo p m e n t d id  n o t p le a s e F .D .R . “ I  

w a n t o n e th in g c le a r ly u n d e rs to o d , F ra n c is ,”  h e 

to ld  B id d le , “ I  w o n ’ t g iv e th e m u p . . . I  w o n ’ t  

h a n d th e m o v e r to a n y U n ite d S ta te s m a rs h a l 

a rm e d w ith  a w r i t  o f  h a b e a s c o rp u s . U n d e r

s ta n d ?” B id d le h a d e x p e c te d a c o n s t i tu t io n a l 

c h a l le n g e b e fo re th e S u p re m e C o u r t f ro m  th e 

b e g in n in g , f o r  h e s a id th a t w a s w h y  h e w a n te d 

F .D .R . to  m a k e h im  c h ie f p ro s e c u to r in  th e c a s e . 

“ W e h a v e to  w in  in  th e S u p re m e C o u r t ,”  B id d le 

to ld  th e P re s id e n t , “ o r th e re w il l  b e a h e l l o f  a 

m e s s .”  “ Y o u a re d a m n e d r ig h t th e re w il l  b e , 

M r. A tto rn e y G e n e ra l ,”  a n s w e re d th e P re s i

d e n t.2 7

W h ile  th e t r ia l p ro c e e d e d in  s e c re t f ro m  J u ly 

6  to  J u ly 2 7 , R o y a l l s o u g h t to  d e v is e s o m e w a y 

to m a k e a c o n s t i tu t io n a l c h a l le n g e to th e t r ia l . 

H e c a l le d o n J u s t ic e H u g o L .  B la c k a t h is h o m e

in  A le x a n d r ia , V irg in ia , f o r th a t p u rp o s e , b u t 

B la c k d e c l in e d to  ta k e a n y a c t io n in  th e m a tte r . 

R o y a l l th e n te le p h o n e d J u s t ic e O w e n J . R o b e r ts , 

w h o s a id th a t h e a n d B la c k w o u ld m e e t w ith  th e 

p ro s e c u to rs a n d d e fe n s e c o u n s e l a t R o b e r ts’  f a rm  

in  P e n n s y lv a n ia o n J u ly 2 3 . O n J u ly 2 2 R o y a l l 

in fo rm e d th e M il i ta ry  C o m m is s io n o f  h is p la n s 

to in i t ia te h a b e a s c o rp u s p ro c e e d in g s . R is t in e 

to ld  th e t r ib u n a l th a t D a s c h w o u ld n o t b e a p a r ty 

to th o s e p ro c e e d in g s . O n J u ly 2 3 , R o y a l l , 

D o w e l l , B id d le , a n d C ra m e r m e t w ith  J u s t ic e s 

R o b e r ts a n d B la c k . A f te r h e a r in g th a t b o th 

R o y a l l a n d B id d le s u p p o r te d a c o n s t i tu t io n a l 

te s t o f  th e m il i ta ry  t r ia l , R o b e r ts a n d B la c k 

d is c u s s e d th e m a tte r p r iv a te ly a n d th e n c a l le d 

C h ie f J u s t ic e H a r la n F is k e S to n e . T h e la w 

y e rs re c e iv e d a n a n s w e r im m e d ia te ly . S to n e 

w o u ld c a l l a s p e c ia l s e s s io n o f  th e C o u r t th e 

f o l lo w in g  w e e k . O n J u ly 2 7 , th e S u p re m e 

C o u r t p u b l ic ly a n n o u n c e d i t  w o u ld c o n v e n e 

o n J u ly 2 9 .2 8

R o y a l l a n d D o w e l l f i le d  a p p l ic a t io n s f o r  w r i ts 

o f  h a b e a s c o rp u s in  th e U .S . D is tr ic t C o u r t f o r  

th e D is tr ic t o f  C o lu m b ia o n J u ly 2 8 . T h e D is

t r ic t C o u r t im m e d ia te ly d e n ie d th e a p p l ic a t io n s . 

T h e n e x t d a y , R o y a l l a n d D o w e l l f i le d  a p p l ic a

t io n s f o r  w r i ts o f  h a b e a s c o rp u s in  th e S u p re m e 

C o u r t . R o y a l l a n d D o w e l l a p p e a le d th e U .S . D is

t r ic t  C o u r t’ s d e c is io n to  th e C o u r t o f  A p p e a ls f o r  

th e D is tr ic t o f  C o lu m b ia d u r in g o ra l a rg u m e n ts 

b e fo re th e S u p re m e C o u r t . W h e n th e a p p e a l w a s 

d e n ie d , R o y a l l a n d D o w e l l f i le d  p e t i t io n s f o r  w r i ts 

o f  c e r t io ra r i in  th e S u p re m e C o u r t . T h e C o u r t 

g ra n te d c e r t io ra r i o n J u ly 3 1 , th e s a m e d a y i t  

a f f i rm e d th e D is tr ic t C o u r t’ s a c t io n a n d d is m is s e d 

th e p e t i t io n e rs’ a p p l ic a t io n s f o r  w r i ts o f  h a b e a s 

c o rp u s .

A lth o u g h la w y e rs o n b o th s id e s w o rk e d u n

d e r s e v e re t im e c o n s tra in ts , th e y m a n a g e d to  f i le  

b r ie fs to ta l in g m o re th a n 1 8 0 p a g e s o n J u ly 2 9 , 

1 9 4 2 , th e f i r s t d a y o f  o ra l a rg u m e n t. T h e d e

f e n s e b r ie f b e g a n b y  a s s e r t in g f iv e  p ro p o s i t io n s 

a n d th e n m a d e a s e r ie s o f  s u p p o r t in g a rg u m e n ts . 

I n  s u m m a ry , th e s e w e re th e a rg u m e n ts : F irs t , 

th e p e t i t io n e rs , in c lu d in g th e a l ie n p e t i t io n e rs , 

h a d a r ig h t to in i t ia te a n d m a in ta in th e p re s e n t 

p ro c e e d in g s b e c a u s e n o  s ta tu te o r  v a l id  p re s id e n

t ia l p ro c la m a t io n d e n ie d th e m th e r ig h t . S e c

o n d , th e p re s id e n t ia l p ro c la m a t io n c lo s in g th e 

c o u r ts to  th e m w a s u n c o n s t i tu t io n a l a n d in v a l id  

b e c a u s e i t  w a s e x p o s t fa c to a n d c o n tra ry to  th e 

c o n s t i tu t io n a l p ro v is io n s g u a ra n te e in g h a b e a s
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c o rp u s .aZYXWVUTSRQPONMLKJIHGFEDCBA T h ird , th e P re s id e n t’ s o rd e r c re a t in g th e 

M il i ta ry  C o m m is s io n w a s u n c o n s t i tu t io n a l a n d 

in v a l id  b e c a u s e th e C o m m is s io n la c k e d ju r is d ic

t io n o v e r th e o f fe n s e s c h a rg e d . I t  la c k e d ju r is

d ic t io n o v e r C h a rg e I  ( v io la t io n o f  th e la w  o f  w a r ) 

b e c a u s e th e re w a s n o s u c h o f fe n s e in  th e la w s o f  

th e U n ite d S ta te s , a n d th e c h a rg e c o u ld n o t b e 

p ro s e c u te d a s a s p e c ie s o f  th e in te rn a t io n a l c o m 

m o n la w  o f  w a r b e c a u s e w e l l - s e t t le d d o c tr in e h e ld 

th a t th e re is  n o  c o m m o n la w  o f  c r im e a g a in s t th e 

U n ite d S ta te s . T h e M il i ta ry  C o m m is s io n la c k e d 

ju r is d ic t io n u n d e r C h a rg e s I I  a n d I I I  ( v io la t io n 

o f  th e A r t ic le s o f  W a r) b e c a u s e C o n g re s s h a s 

p o w e r to c o n fe r m il i ta ry  ju r is d ic t io n o n ly o v e r 

o f fe n s e s a r is in g in  th e la n d a n d n a v a l f o rc e s , 

w h ic h m e a n t th a t th e A r t ic le s o f  W a r c o u ld n o t 

a p p ly to  th e p e t i t io n e rs u n le s s th e i r c a s e a ro s e in  

a z o n e o f m il i ta ry o p e ra t io n s . F o u r th , th e 

P re s id e n t’ s o rd e r c re a t in g th e M il i ta ry  C o m m is

s io n w a s c o n tra ry to s e v e ra l p ro v is io n s o f  th e 

A r t ic le s o f  W a r g u a ra n te e in g th e p e t i t io n e rs im 

p o r ta n t p ro c e d u ra l r ig h ts ; h e n c e i t  w a s i l le g a l a n d 

in v a l id . F if th , th e p e t i t io n e rs w e re e n t i t le d to  a 

c iv i l  t r ia l , f o r  u n d e r E x p a r te M il l ig a n , a l l p e r

s o n s w h o a re n o t in  th e a rm e d s e rv ic e s o f  th e 

U n ite d S ta te s m a y n o t b e t r ie d b y a m il i ta ry  

t r ib u n a l w h e n c iv i l  c o u r ts a re o p e n a n d f u n c

t io n in g .

T h e g o v e rn m e n t’ s b r ie f c o u n te re d th a t th e 

p e t i t io n e rs w e re n o t e n t i t le d to  a c c e s s o f  th e c iv i l  

c o u r ts , f o r s u c h r ig h ts a s h a b e a s c o rp u s w e re 

n e v e r in te n d e d to  a p p ly to  a rm e d in v a d e rs in  t im e 

o f  w a r . E v e n i f  th e p e t i t io n e rs w e re e n t i t le d to  

te s t th e v a l id i ty  o f  th e i r d e te n t io n , th e d o c tr in e 

o f  E x p a r te M il l ig a n  d id  n o t a p p ly to  th e m , f o r  

M il l ig a n  h a d n e v e r w o rn a n e n e m y u n i fo rm , 

n e v e r le f t I n d ia n a , n e v e r c ro s s e d l in e s in  a 

th e a te r o f  o p e ra t io n ; b e s id e s , th e n a tu re o f  w a r 

h a d c h a n g e d s in c e M il l ig a n  a n d s o h a d th e

a te rs o f  o p e ra t io n s . T h e C o n g re s s s p e c i f ic a l ly 

g ra n te d m il i ta ry  c o m m is s io n s ju r is d ic t io n to  

t r y  v io la t io n s o f  th e la w  o f w a r a n d th e A r 

t ic le s o f  W a r . T h u s th e M il i ta ry  C o m m is s io n 

h a d ju r is d ic t io n to t r y  th e p e t i t io n e rs . A n 

s w e r in g th e p e t i t io n e rs’ a rg u m e n t c o n c e rn in g 

d e n ia l o f  p ro c e d u ra l r ig h ts g u a ra n te e d b y  th e 

A r t ic le s o f  W a r , th e g o v e rn m e n t c o n te n d e d 

th a t th e M il i ta ry  C o m m is s io n n e e d n o t f o l 

lo w  c o u r t -m a r t ia l p ro c e d u re , f o r  th e P re s id e n t , 

a s C o m m a n d e r - in -C h ie f , h a d c o n s t i tu t io n a l 

p o w e r to m a k e o th e r p ro v is io n s f o r m il i ta ry  

t r ia ls .

Rush to Judgment

A t  1 0 :3 0 a .m . o n  J u ly 2 9 , C h ie f J u s t ic e S to n e 

a n d s e v e n o f  h is c o l le a g u e s m e t in  c o n fe re n c e 

f o r a p re l im in a ry d is c u s s io n o f  th e S a b o te u rs’  

C a s e p r io r to o ra l a rg u m e n ts . J u s t ic e F ra n k 

M u rp h y , w h o  w a s a re s e rv e a rm y l ie u te n a n t c o lo

n e l o n a c t iv e d u ty f o r  th e s u m m e r , a p p e a re d in  

u n i fo rm . T h e n in th J u s t ic e— W il l ia m  O . D o u

g la s— w a s s t i l l o n h is w a y f ro m  O re g o n a n d 

w o u ld a r r iv e th e n e x t d a y .

R o b e r ts , w h o  h a d b e e n a s k e d b y  S to n e to  p re

s id e , s p o k e f i r s t . H e to ld h is c o l le a g u e s th a t 

B id d le f e a re d th a t F .D .R . w o u ld e x e c u te th e p e

t i t io n e rs d e s p i te a n y C o u r t a c t io n . “ T h a t w o u ld 

b e a d re a d fu l th in g ,”  s a id S to n e , w h o in fo rm e d 

h is c o l le a g u e s th a t h is s o n , M a jo r L a u s o n S to n e , 

h a d w o rk e d w ith  R o y  a l l o n th e p e t i t io n e rs’ d e

f e n s e . S to n e s a id th a t i f  th e re w a s o b je c t io n b y  

c o u n s e l , h e w o u ld d is q u a l i f y h im s e l f . F ra n k

f u r te r th e n ra is e d a q u e s t io n o f  th e a p p ro p r ia te

n e s s o f  M u rp h y ’ s p a r t ic ip a t io n in  v ie w  o f  h is 

m il i ta ry  s ta tu s . M u rp h y , th o u g h e a g e r to h e a r 

th e c a s e , re lu c ta n t ly d is q u a l i f ie d h im s e l f .2 9 L a te r 

F ra n k fu r te r a c k n o w le d g e d to  M u rp h y th a t i t  w a s 

u n c o n g e n ia l to  m a k e th e c o m m e n ts h e m a d e in  

c o n fe re n c e a b o u t M u rp h y ’ s p a r t ic ip a t io n in  th e 

c a s e . “ B u t h a d th e ro le s b e e n re v e rs e d ,”  h e 

a d d e d , “ I  s h o u ld h a v e e x p e c te d th e s a m e f ro m  

y o u . Y o u  w il l ,  d o u b t le s s , f ro m  t im e to  t im e c o n

t in u e to  h e a r f o l ly  o r e r ro r f ro m  m e , b u t n e v e r 

le s s th a n th e t ru th . I f  c a n d id t ru th is to  b e w ith 

h e ld a m o n g B re th re n o f  th e S u p re m e C o u r t I  

w o u ld in d e e d d e s p a ir o f  th e w o r ld .” 3 0 A p p a r

e n t ly i t  d id  n o t o c c u r to  F ra n k fu r te r th a t h e h im 

s e l f h a d re a s o n f o r  d is q u a l i f ic a t io n , f o r  e x a c t ly a 

m o n th e a r l ie r h e h a d a d v is e d S tim s o n th a t th e 

p e t i t io n e rs s h o u ld b e t r ie d b y a m il i ta ry  c o m 

m is s io n c o m p r is e d e n t i re ly o f  m il i ta ry  o f f ic e rs .

N o r a p p a re n t ly d id  i t  o c c u r to  J u s t ic e J a m e s 

F . B y rn e s , J r . , th a t th e re m ig h t b e a b a s is f o r  h is 

d is q u a l i f ic a t io n , f o r  h e h a d b e e n a d e fa c to m e m

b e r o f  th e a d m in is t ra t io n f o r th e p a s t s e v e n 

m o n th s , w o rk in g c lo s e ly w ith  b o th B id d le a n d 

F .D .R . in  th e w a r e f fo r t . I n  f a c t , B y rn e s h a d 

d o n e s o m u c h w o rk  in  th e a d m in is t ra t io n f ro m  

D e c e m b e r 1 9 4 1 , to O c to b e r 1 9 4 2 , th a t B id d le 

th o u g h t th a t B y rn e s h a d b e e n o n le a v e o f  a b

s e n c e f ro m  th e S u p re m e C o u r t f o r  th a t p e r io d .3 1

A t  n o o n , th e C h ie f J u s t ic e a n d h is c o l le a g u e s 

to o k th e i r p la c e s a t th e B e n c h in  a p a c k e d c o u r t

ro o m . O u t o f  p u b l ic v ie w , M u rp h y p u l le d u p a
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c h a ir to  l is te n to  th e a rg u m e n ts . L a rg e ly b e c a u s e 

o f  th e n u m b e r o f  q u e s t io n s f ro m  th e J u s t ic e s , 

a rg u m e n ts o n b o th s id e s la c k e d c o h e re n c e . O n e 

h o u r , d e v o te d m o s t ly to  is s u e s o f  ju r is d ic t io n , h a d  

e la p s e d b e fo re F ra n k fu r te r a s k e d R o y a l l to  s ta te 

th e m a in p o in ts o f  h is a rg u m e n t. R o y a l l h a d 

d i f f ic u l ty  m a k in g a n a rg u m e n t th a t w o u ld a p p ly 

to  b o th th e s ix  G e rm a n c i t iz e n s a n d H a u p t, w h o  

m a in ta in e d h e w a s a n A m e r ic a n c i t iz e n .3 2 R o y a l l 

h a d s e v e ra l o th e r p ro b le m s . O n e o f  th e m o s t 

s e v e re c o n c e rn e d th e f a c ts in  th e s t ip u la te d 

re c o rd , w h ic h s h o w e d th a t th e p e t i t io n e rs h a d 

s u r re p t i t io u s ly e n te re d th e c o u n try c a r ry in g e x

p lo s iv e s . “ W e ll ,”  a s k e d J u s t ic e R o b e r t H . J a c k - 

s o n , “ w e re th e y th e n n o t a n in v a d in g f o rc e ?”  

“ N o ,”  a n s w e re d R o y a l l , “ b e c a u s e s o m e o f  th e m , 

in c lu d in g H a u p t, m a in ta in e d th e y h a d jo in e d th e 

m is s io n to  e s c a p e N a z i G e rm a n y a n d h a d n o in -

n o t g o to  a n y a g e n c y a n d s a y , ‘ W e g o t a w a y f ro m  

th e G e rm a n s . T h a n k G o d w e a re f re e a n d w e 

s h a l l te l l w h e re w e b u r ie d th e [ e x p lo s iv e s ]?’ ”  

“ N o , s ir ,”  a n s w e re d R o y a l l . “ I f  th e y d id  th a t , th e re 

w o u ld n o t h a v e b e e n th is l i t ig a t io n .” 3 3 R o y a l l w a s 

te c h n ic a l ly c o r re c t b e c a u s e D a s c h , w h o d id  p re

c is e ly w h a t J a c k s o n d e s c r ib e d , w a s n o t a p a r ty to  

th e c a s e . R o y a l l’ s m o s t im p o r ta n t p re c e d e n t w a s PONMLKJIHGFEDCBA
E x p a r te M il l ig a n , u p o n w h ic h h e h e a v i ly re l ie d . 

A t  th e e n d o f  h is a rg u m e n t h e q u o te d J u s t ic e 

D a v is’ s m a g n i f ic e n t d ic tu m in  M il l ig a n : “ T h e 

C o n s t i tu t io n o f  th e U n ite d S ta te s is th e la w  f o r  

ru le rs a n d p e o p le , e q u a l ly in  w a r a n d p e a c e , a n d  

c o v e rs w ith  th e s h ie ld o f  i ts p ro te c t io n a l l  c la s s e s 

o f m e n , a t a l l t im e s , a n d u n d e r a l l c irc u m 

s ta n c e s .” 3 4

B id d le h a d a n e a s ie r c a s e to  a rg u e . H is a rg u

m e n t, h o w e v e r , w a s d i f fu s e a n d s o m e t im e s c o n

te n t io n o f  c o m m it t in g s a b o ta g e o r a c ts o f  v io 

le n c e .”  J a c k s o n , in c re d u lo u s , a s k e d : “ T h e y d id

t ra d ic to ry . A t o n e p o in t , h e c o n c e d e d th a t 

th e C o u r t h a d ju r is d ic t io n , b u t la te r h e s a id th e

J a m e s F . B y rn e s , J r . , to o k th e ju d ic ia l o a th b e fo re h is w ife , f a th e r , a n d P re s id e n t R o o s e v e l t in  1 9 4 1 . D u r in g m o s t o f  h is 

s ix te e n -m o n th te n u re o n th e S u p re m e C o u r t , B y rn e s w a s a c t iv e ly in v o lv e d in  a d v is in g th e R o o s e v e l t a d m in is t ra t io n o n  

p o l i t ic a l m a tte rs c o n c e rn in g th e w a r e f fo r t . I t  n e v e r th e le s s d id  n o t o c c u r to  h im  to  re c u s e h im s e l f f ro m  th e S a b o te u rs’  

C a s e w  h e n i t  c a m e b e fo re th e C o u r t . F ra n k M u rp h y re lu c ta n t ly a g re e d to  d is q u a l i f y h im s e l f b e c a u s e h e w o re th e u n i

f o rm  o f  a l ie u te n a n t c o lo n e l , b u t H a r la n F is k e S to n e , w  h o s e s o n w a s in v o lv e d in  th e p e t i t io n e rs’  c a s e , n o t o n ly  p a r t ic i

p a te d b u t w ro te th e o p in io n .



JOURNAL 1996, vol. I 71aZYXWVUTSRQPONMLKJIHGFEDCBA

p e t i t io n e rs h a d n o r ig h t to f i le  th e i r p e t i t io n s . 

B id d le a ls o s a id th a t PONMLKJIHGFEDCBAM il l ig a n  w a s b a d la w  a n d 

s h o u ld b e o v e r ru le d . L a te r h e s a id th a t th e C o u r t 

c o u ld d e c id e th e p e t i t io n e rs’  c a s e “ w ith o u t to u c h

in g  a h a ir o f  th e M il l ig a n  c a s e , b u t th is p e t i t io n 

w o u ld n o t h a v e b e e n in  th is C o u r t e x c e p t f o r  th e 

M il l ig a n  c a s e .” 3 5 I t  w a s c le a r f ro m  s o m e o f  th e 

J u s t ic e s’ c o m m e n ts th a t th e y w a n te d to d is t in

g u is h M il l ig a n  f ro m  th e p e t i t io n e rs’ c a s e . A t  

o n e p o in t B id d le c o n c e d e d th a t M il l ig a n  w a s 

“ c le a r ly . . . a n e n e m y”  c h a rg e d w ith  v io la t io n s 

o f  th e la w  o f  w a r , w h ic h g re a t ly n a r ro w e d th e  

g a p b e tw e e n th e f a c ts o f  M il l ig a n  a n d H a u p t’ s 

c a s e . F ra n k fu r te r , d is tu rb e d b y th e s ta te m e n t, 

in te rv e n e d to  s a y th a t M il l ig a n  w a s n o t d e c id e d 

“ u n d e r th e e n e m y c o n c e p t” ; th a t w a s n o t “ th e 

a tm o s p h e re”  o f  th e c a s e . B id d le im m e d ia te ly 

a g re e d .3 6

A t  3 :5 5 p .m . o n J u ly 3 0 , a f te r n e a r ly n in e 

h o u rs o f  o ra l a rg u m e n ts o v e r tw o  d a y s , th e J u s

t ic e s w e n t in to c o n fe re n c e to d is c u s s th e c a s e . 

A c c o rd in g to  F ra n k fu r te r’ s s k e tc h y n o te s , S to n e 

s a id th a t d e s p i te th e p re s id e n t ia l p ro c la m a t io n , 

h a b e a s c o rp u s w a s a v a i la b le to th e p e t i t io n e rs 

a n d th e C o u r t h a d ju r is d ic t io n to  h e a r th e c a s e . 

A s  to  th e c a s e’ s c e n tra l is s u e , S to n e s a id th a t th e 

p e t i t io n e rs w e re “ e n e m ie s re g a rd le s s o f  c i t iz e n

s h ip .”  A s s u c h , th e y w e re e n t i t le d o n ly  to  “ e x

e c u t iv e ju s t ic e” ; th e re fo re , h e th o u g h t th a t th e 

M il i ta ry  C o m m is s io n h a d ju r is d ic t io n to t r y  

th e m . R o b e r ts s a id th a t h e h a d d o u b ts a b o u t th e 

v a l id i ty o f th e p re s id e n t ia l p ro c la m a t io n . 

F ra n k fu r te r’ s n o te s o f  B la c k ’ s , R e e d’ s , a n d 

D o u g la s’ s c o m m e n ts a re to o c ry p t ic to  in te rp re t , 

a n d h e to o k n o n o te s o n th e c o m m e n ts o f  th e 

o th e r J u s t ic e s , b u t n o o n e d is a g re e d w ith  S to n e’ s 

v ie w  c o n c e rn in g th e M il i ta ry  C o m m is s io n’ s ju 

r is d ic t io n .3 7 T h e re w a s , h o w e v e r , c o n s id e ra b le 

d is a g re e m e n t a s to  w h e th e r th e re v ie w  p ro v is io n s 

o f  A r t ic le s o f  W a r 4 6 a n d 5 0 -1 /2 a p p l ie d to  th e 

P re s id e n t . T h e c o n fe re n c e a d jo u rn e d w ith o u t 

d e c id in g th a t q u e s t io n . T h e n e x t m o rn in g , w h e n 

th e J u s t ic e s re s u m e d th e i r d e l ib e ra t io n , S to n e 

c irc u la te d a d ra f t p e r c u r ia m o rd e r th a t h e 

th o u g h t m ig h t re s o lv e th e m a tte r . T h e c r i t ic a l 

p a ra g ra p h in  th e o rd e r w a s a s f o l lo w s :PONMLKJIHGFEDCBA

[E ]ven  if petitioners  are  correct in  the ir 
contention  that Artic les of W ar 46  and  
50-1/2 require the President, before  

his  action  on  the  judgm ent or  sentence  
of the C om m ission, to subm it the

record to his staff Judge  Advocate or 
the Judge Advocate G eneral of the  
Arm y and even if that question be  

review able by the courts, noth ing in  
the President’s  order of July  2, 1942, 
forecloses his com pliance w ith such  
requirem ent and  th is  C ourt w ill not as
sum e in advance that the President 
w ould  fa il to  conform  his action  to  the  
statutory requirem ents.38

T h e p a ra g ra p h o b v io u s ly s u g g e s te d th e P re s i

d e n t s h o u ld c o m p ly w ith  A r t ic le s 4 6 a n d 5 0 -1 /2 . 

S e v e ra l J u s t ic e s w o u ld n o t a p p ro v e th e p a ra

g ra p h . A t  n o o n , w h e n th e C o u r t w a s s c h e d u le d 

to  a n n o u n c e i ts d e c is io n , th e J u s t ic e s w e re s t i l l  

in  d is a g re e m e n t. F in a l ly , th e y a g re e d to  d e le te 

th e p a ra g ra p h , a h a s ty a c t io n s e v e ra l o f  th e m 

w o u ld re g re t .

A  f e w  m in u te s a f te r n o o n o n  J u ly 3 1 , th e J u s

t ic e s to o k th e i r p la c e s a t th e B e n c h . I t  w a s a 

b r ie f s e s s io n— f o u r m in u te s . T h e C h ie f J u s t ic e 

re a d th e p e r c u r ia m o rd e r . A f te r  g iv in g a h is

to ry  o f  th e l i t ig a t io n , S to n e s a id th a t th e C o u r t 

w o u ld a n n o u n c e i ts d e c is io n a n d la te r f i le  a f u l l  

o p in io n . T h e C o u r t h e ld , h e s a id , th a t th e c h a rg e s 

a g a in s t th e p e t i t io n e rs w e re t r ia b le b y  a m il i ta ry  

t r ib u n a l , th a t th e M il i ta ry  C o m m is s io n w a s la w 

f u l ly  c o n s t i tu te d , a n d th a t th e p e t i t io n e rs w e re 

h e ld in  la w fu l  c u s to d y . T h u s th e C o u r t d is m is s e d 

th e p e t i t io n e rs’ a p p l ic a t io n s f o r  w r i ts o f  h a b e a s 

c o rp u s a n d a f f i rm e d th e D is tr ic t C o u r t’ s d e c is io n .3 9

T h e t r ia l b e fo re th e M il i ta ry  C o m m is s io n 

re s u m e d . O n A u g u s t 1 , c o u n s e l m a d e f in a l a r

g u m e n ts , a n d o n A u g u s t 3 , th e C o m m is s io n 

f o u n d a l l o f  th e d e fe n d a n ts g u i l ty  o f  a l l c h a rg e s 

a n d s e n te n c e d th e m to d e a th b y e le c tro c u t io n . 

G e n e ra l M c C o y th e n s e n t th e re c o rd— s o m e 

3 ,0 0 0 p a g e s— d ire c t ly to  th e P re s id e n t f o r  re v ie w  

a n d a c t io n .4 0

F .D .R . h a d f o l lo w e d th e S a b o te u rs’  C a s e w ith  

g re a t in te re s t a n d d is c u s s e d i t  f ro m  t im e to  t im e 

a t H y d e P a rk w ith  h is s e c re ta ry , W il l ia m  D . 

H a s s e t t . O n  J u ly 1 2 , F .D .R . m e n t io n e d th e s a b o

te u rs a n d a s k e d : “ W h a t s h o u ld b e d o n e w ith  

th e m ? S h o u ld th e y b e s h o t o r h a n g e d ?”  

“ H a n g e d , b y a l l m e a n s ,”  s a id H a s s e t t , w h o 

th o u g h t s h o o t in g to o h o n o ra b le a d e a th . “ W h a t 

a b o u t p ic tu re s ?”  a s k e d th e P re s id e n t . “ B y  a l l  

m e a n s ,”  a n s w e re d H a s s e t t . “ H o p e th e f in d in g  

w il l  b e u n a n im o u s ,”  s a id th e P re s id e n t .4 1 O n A u 

g u s t 1 , H a s s e t t w ro te in  h is d ia ry : “ T h e P re s id e n t
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s a id h e h o p e d th e c o m m is s io n w o u ld  re c o m m e n d 

d e a th b y  h a n g in g .” 4 2 O n A u g u s t 2 , H a s s e t t re

c o rd e d : “ H e s t i l l  h o p e s th e m il i ta ry  c o m m is s io n 

w il l  re c o m m e n d d e a th b y h a n g in g .” 4 3 O n A u 

g u s t 3 , a n a rm y o f f ic e r d e l iv e re d th e re c o rd in  

th e c a s e to  F .D .R . a t H y d e P a rk . T h e P re s id e n t 

b e g a n re a d in g i t  a t o n c e . T h e s a m e d a y , h e s ig n e d 

a b i l l  a u th o r iz in g “ a n a p p ro p r ia te m e d a l o f  

h o n o r”  to  b e a w a rd e d to  J . E d g a r H o o v e r f o r  h is  

ro le in  c a p tu r in g th e e ig h t s a b o te u rs .4 4

A lth o u g h B id d le s o u g h t th e d e a th p e n a l ty f o r  

a l l th e d e fe n d a n ts b e fo re th e M il i ta ry  C o m m is

s io n , h e re c o m m e n d e d th a t E D .R . g ra n t c le m 

e n c y to  B u rg e r a n d D a s c h . O n A u g u s t 8— f iv e  

d a y s a f te r th e P re s id e n t re c e iv e d th e re c o rd in  

th e S a b o te u rs’ C a s e— th e W h ite H o u s e a n

n o u n c e d th a t th e P re s id e n t h a d a p p ro v e d th e 

M il i ta ry  C o m m is s io n’ s ju d g m e n ts b u t h a d c o m 

m u te d B u rg e r’ s s e n te n c e to l i f e  im p r is o n m e n t 

a n d D a s c h’ s to  th i r ty  y e a rs’  im p r is o n m e n t. T h e 

s ta te m e n t c o n t in u e d : “ T h e e le c tro c u t io n s b e g a n 

a t n o o n to d a y . S ix  o f  th e p r is o n e rs w e re e le c tro

c u te d . T h e o th e r tw o  w e re c o n f in e d to  p r is o n .”  

F .D .R . th e n p e rs o n a l ly s e a le d th e re c o rd in  th e 

c a s e f o r  th e d u ra t io n o f  th e w a r .4 5

Justification

A s s ig n in g h im s e l f th e C o u r t’ s o p in io n in  th e 

S a b o te u rs’ C a s e , C h ie f J u s t ic e S to n e w e n t to a 

re s o r t in  N e w  H a m p s h ire to  d ra f t i t . H e w o u ld 

d e v o te m o re th a n s ix w e e k s to  th e ta s k , w h ic h 

h e d e s c r ib e d a s “ a m o r t i f ic a t io n o f  th e f le s h .” 4 6 

T h e g o v e rn m e n t’ s b r ie fs d id n o t im p re s s h im . 

“ I  h o p e ,”  h e w ro te to h is la w  c le rk , B e n n e tt 

B o s k e y , “ th e m il i ta ry  is b e tte r e q u ip p e d to  f ig h t  

th e w a r th a n i t  is  to  f ig h t  i ts  le g a l b a tt le s .” 4 7 “ B o th 

b r ie fs ,”  h e d e c la re d , “ h a v e d o n e th e i r b e s t to  c re

a te a s o r t o f  le g a l c h a o s . M y  im m e d ia te a n d p e r

h a p s m o s t im p o r ta n t ta s k is to  re d u c e th e c a s e to  

s o m e o rd e r a n d s y s te m .” 4 8 S to n e’ s s tra te g y h a d 

th re e p a r ts : 1 ) a s s e r t ju r is d ic t io n w ith o u t d e te r

m in in g th e v a l id i ty  o f  th e P re s id e n t ia l P ro c la

m a tio n c lo s in g th e c iv i l  c o u r ts to th e p e t i t io n

e rs ; 2 ) e s ta b l is h th e ju r is d ic t io n o f  th e M il i ta ry  

C o m m is s io n b y c o n s id e r in g o n ly o n e o f  th e 

c h a rg e s b ro u g h t a g a in s t th e p e t i t io n e rs a n d th u s 

a v o id c o n s t i tu t io n a l p ro b le m s ra is e d b y  th e o th e r 

c h a rg e s ; a n d 3 ) d e m o n s tra te th a t th e p ro c e d u re s 

in  th e p re s id e n t ia l o rd e r c re a t in g th e M il i ta ry  

C o m m is s io n— p a r t ic u la r ly th o s e c o n tra ry to  A r 

t ic le s o f  W a r 4 6 a n d 5 0 -1 /2— w e re e i th e r a ) p e r

m is s ib le o r b ) e r ro n e o u s b u t d id n o t a f fe c t th e 

C o m m is s io n’ s ju r is d ic t io n .

S to n e a v o id e d th e is s u e o f  th e P re s id e n t ia l 

P ro c la m a t io n’ s v a l id i ty  s im p ly b y s a y in g th a t 

s in c e th e C o u r t c o n c lu d e d in  i ts  PONMLKJIHGFEDCBAp e r c u r ia m o p in

io n  th a t th e M il i ta ry  C o m m is s io n h a d ju r is d ic

t io n to  t r y  th e p e t i t io n e rs , i t  n o w  h a d “ n o o c c a

s io n to  d e c id e c o n te n t io n s o f  th e p a r t ie s w h ic h 

a re u n re la te d to th e a u th o r i ty o f  th e C o m m is

s io n to  a c t .” 4 9 T h a t b e in g s a id , S to n e p a s s e d im 

m e d ia te ly to th e c a s e’ s c e n tra l p ro b le m— th e 

M il i ta ry  C o m m is s io n’ s ju r is d ic t io n . S to n e 

c h o s e th e la w -o f -w a r c h a rg e to  e s ta b l is h th a t 

ju r is d ic t io n . H e b e g a n w ith  a n e s s e n t ia l ly 

in tu i t iv e  ju s t i f ic a t io n a n d th e n a s k e d h is la w  

c le rk s to f in d  a u th o r i t ie s to s u p p o r t i t . I n  a 

le t te r to B o s k e y , S to n e s ta te d th e g is t o f  h is 

ju s t i f ic a t io n a s f o l lo w s :PONMLKJIHGFEDCBA

[T ]he petitioners are unlaw fu l 
belligerents in the In ternational Law  
and Law  of W ar sense, w hich w ould  
bring them  w ith in the ju risd iction of 

M ilitary Tribunals, w hich the C om 
m ander in C hief under the C onstitu
tion  &  Artic le  XV  of the  Artic les of W ar 
m ay  set up  for  the ir  tria l independently 
of the  5[th] &  6[th] Am endm ents. As  
such  the ir  case  is  distinguishable  from  
that of M illigan w ho w as not a  
belligerent or w aging w ar because  
[he  w as] not associated  w ith  the  arm ed  
forces  of the  enem y  and  acting  under 
the ir direction.50

B u t S to n e’ s c le rk s c o u ld f in d  l i t t le  a u th o r i ty to  

s u p p o r t h is ju s t i f ic a t io n . A t  a lm o s t e v e ry c r i t i 

c a l ju n c tu re in  h is o p in io n , th e b e s t S to n e c o u ld 

d o w a s c i te a n a lo g o u s c a s e s . E s s e n t ia l ly h is ju s

t i f ic a t io n t r ie d to  a n s w e r f iv e  q u e s t io n s : 1 ) D id  

C o n g re s s e n a c t th e ru le s o f  th e la w  o f  w a r? 2 ) 

W a s c ro s s in g m il i ta ry  l in e s a n d re m a in in g b e

h in d th e m in  c iv i l ia n  d re s s f o r th e p u rp o s e o f  

c o m m it t in g h o s t i le a c ts a v io la t io n o f  th e la w  o f  

w a r? 3 ) W a s i t  c o n s t i tu t io n a l to  t r y  a c i t iz e n f o r  

th is o f fe n s e in s te a d o f  t re a s o n ? 4 ) W a s s u c h a n 

o f fe n s e u n p ro te c te d b y  th e g u a ra n te e s o f  th e F if th  

a n d S ix th A m e n d m e n ts ? 5 ) W a s E x p a r te 

M il l ig a n  le g a l ly d is t in g u is h a b le ? S to n e a g o n iz e d 

o v e r th e s e q u e s t io n s . E a c h h a d to  b e a n s w e re d 

a f f i rm a t iv e ly . H e h a d n o o th e r c h o ic e ; in  h is 

a n a ly s is , a s in g le n e g a t iv e a n s w e r m e a n t th e



73JOURNALaZYXWVUTSRQPONMLKJIHGFEDCBA

M il i ta ry  C o m m is s io n la c k e d ju r is d ic t io n , a t le a s t 

in  re g a rd to  H a u p t.

A s to th e f i r s t q u e s t io n , S to n e a n s w e re d i t  

u n e a s i ly b y  in te rp re t in g a p ro v is io n in  A r t ic le  o f  

W a r 1 5— “ o f fe n d e rs o r o f fe n s e s th a t. . . b y  th e 

la w  o f  w a r m a y b e t r ia b le b y  s u c h m il i ta ry  c o m 

m is s io n” — a s in c o rp o ra t in g b y  re fe re n c e th e la w  

o f  w a r .5 1 T h u s C o n g re s s , h e s a id , in  e n a c t in g 

A r t ic le  1 5 , h a d a d o p te d th e la w  o f  w a r a s a s y s

te m o f  c o m m o n la w  f o r  m il i ta ry  c o m m is s io n s . 

T o a r r iv e a t th is in te rp re ta t io n , S to n e ig n o re d 

th e le g is la t iv e h is to ry o f  A r t ic le 1 5 , w h ic h 

s h o w e d th a t i ts p u rp o s e w a s s im p ly to  re c o g n iz e 

m il i ta ry  c o m m is s io n s a n d g iv e th e m a n d o th e r 

m il i ta ry  t r ib u n a ls c o n c u r re n t ju r is d ic t io n w ith  

c o u r ts -m a r t ia l .5 2 H e a ls o ig n o re d th e p e t i t io n

e rs’ a rg u m e n t th a t i t  w a s s e t t le d d o c tr in e th a t 

th e re is n o f e d e ra l c o m m o n la w  o f  c r im e .5 3 F i 

n a l ly , h e ig n o re d th e c o n s t i tu t io n a l p ro b le m s 

ra is e d b y  h is in te rp re ta t io n .5 4

A s  to  th e s e c o n d q u e s t io n , S to n e w a s le s s s u re 

o f  th e a n s w e r th a n h is d ra f t o p in io n in d ic a te d . 

“ I  a m  t ro u b le d s o m e b y  th e s ta te m e n t f ro m  H a l l  

[ th e a u th o r o f  a t re a t is e o n in te rn a t io n a l la w ] a s 

to  th e u s e o f  th e u n i fo rm ,”  S to n e w ro te to  B o s k e y . 

“ I  h a v e w r i t te n th e o p in io n o n th e a s s u m p t io n 

th a t th e la w  is th e o th e r w a y a s I  th in k  i t  o u g h t 

to  b e . B u t I  c a n f in d  n o c o n f l ic t o f  o p in io n o n 

th e a s s u m p t io n o f  c iv i l ia n  d re s s in  th e c irc u m 

s ta n c e s o f  o u r c a s e .” 5 5 Y e t H a l l ’ s s ta te m e n t w a s 

a p ro b le m f o r  S to n e . A p p a re n t ly th e p a s s a g e in  

H a l l th a t t ro u b le d S to n e is a s f o l lo w s : “ I t  is p e r

f e c t ly  le g i t im a te to  u s e th e d is t in c t iv e e m b le m s 

o f  a n e n e m y in  o rd e r to  e s c a p e f ro m  h im  o r to  

d ra w h is f o rc e s in to a c t io n ; b u t i t  is h e ld th a t 

s o ld ie rs c lo th e d in  th e u n i fo rm s o f  th e i r e n e m y 

m u s t p u t o n a c o n s p ic u o u s m a rk b y  w h ic h th e y 

c a n b e re c o g n iz e d b e fo re a tta c k in g . . . .” 5 6 T h is 

p a s s a g e s u g g e s ts th a t th e g ra v a m e n o f  th e o f 

f e n s e is th e a c tu a l c o m m is s io n o f  a h o s i le a c t 

w h i le in  d is g u is e a n d n o t th e a s s u m in g o f  a d is

g u is e f o r  th e p u rp o s e o f  c o m m it t in g a h o s t i le a c t . 

S to n e re s o lv e d th e p ro b le m b y  in te rp re t in g th e 

la t te r a s a p u n is h a b le h o s t i le a c t .5 7

T h e th i rd  q u e s t io n a ls o t ro u b le d S to n e . O n 

A u g u s t 2 0 , h e w ro te B o s k e y :PONMLKJIHGFEDCBA

[l]f H aupt is  a  citizen  does  not C harge
I m ake out a  charge of treason as to  

him ... w hich  the  C onstitu tion requires 
to  be  tried in a  civil court[? ]... C on
sidering the  treason point further, the

1996, vol. I

essentia l elem ent in H aupt’s offense  
w as entering  the  country  for a  hostile  
purpose disguised w hich constitu tes 
a  vio lation  of the  law  of w ar but it m ay  
fa ll short of giving aid to and com fort 

to  the  enem y, w hich  points up  that the  
tw o  offenses are distinct and that the  
sam e set of circum stances m ay sup
port independent prosecutions for 
both.58

S to n e p u t th e s e id e a s in  h is d ra f t , b u t h e 

c o u ld c i te n o a u th o r i t ie s d ire c t ly in  p o in t . T h e 

b e s t h e c o u ld d o w a s c i te a n a lo g o u s c a s e s f o r  h is 

a rg u m e n t, w h ic h h a s b e e n c r i t ic iz e d . W ith  H a u p t 

in  m in d , J a m e s W il la rd  H u rs t , a le a d in g s c h o la r 

o n t re a s o n , h a s w r i t te n th a t “ w h e re th e d e fe n

d a n t is c h a rg e d w ith  c o n d u c t in v o lv in g a l l th e 

e le m e n ts o f  t re a s o n w ith in  th e c o n s t i tu t io n a l d e f i

n i t io n , a n d th e g ra v a m e n o f  th e a c c u s a t io n 

a g a in s t h im  is a n e f fo r t to  s u b v e r t th e g o v e rn

m e n t, o r a id i ts e n e m ie s , i t  w o u ld s e e m in  d is re

g a rd o f  th e p o l ic y  o f  th e C o n s t i tu t io n to  p e rm it 

h im  to  b e t r ie d u n d e r a n o th e r c h a rg e th a n ‘ t re a

s o n . ” ’ 5 9M ic h a l R . B e lk n a p , a c o n s t i tu t io n a l h is

to r ia n , h a s w r i t te n : “ S to n e’ s p u rp o s e w a s n o t to  

e lu c id a te th e la w  [ in  th e S a b o te u rs’ C a s e ] , b u t 

ra th e r to  ju s t i f y  a s b e s t h e c o u ld a d u b io u s d e c i

s io n . S to n e re a l iz e d H a u p t s h o u ld h a v e b e e n 

t r ie d f o r  t re a s o n in  a c iv i l  c o u r t . . . ,” 6 0

I n  a tte m p t in g to  a n s w e r th e f o u r th q u e s t io n , 

S to n e a s k e d B o s k e y to g iv e s o m e a tte n t io n to  

re c o n c i l in g th e b ro a d la n g u a g e o f  th e F if th  a n d 

S ix th A m e n d m e n ts w ith  p ra c t ic e s b y  m il i ta ry  t r i 

b u n a ls p r io r to th e A m e n d m e n ts’ a d o p t io n . “ I  

th in k  th e C o u r t in  s o m e c a s e s ,”  S to n e w ro te , “ h a s 

g iv e n a re s tr ic te d m e a n in g to  ‘ C r im e’  a s u s e d in  

th e [F i f th ]  A m e n d m e n t. I s a m i l i ta ry  o f fe n s e , a s 

s u c h , a ‘ c r im e’ ? I n  th e o p in io n I  h a v e s a id th a t 

a m e n d m e n ts a p p ly to  a l l t r ia ls in  th e c o u r ts b u t 

w e re n o t in te n d e d to  e n d t r ia ls b y  m il i ta ry  c o m 

m is s io n s o r to  re q u ire th e la t te r to  u s e a ju ry . I  

th in k  th is r ig h t b u t m y  a u th o r i t ie s a re m e a g e r .” 6 1 

H is  le a d in g a u th o r i ty w a s th e c a s e o f  M a jo r J o h n 

A n d re in  1 7 8 0 .

S to n e h a d to  d is t in g u is h PONMLKJIHGFEDCBAM il l ig a n , b u t i t  w a s 

n o t e a s y , a n d h is d is t in c t io n h a s b e e n c r i t ic iz e d . 

“ I  d is t in g u is h M il l ig a n ”  h e w ro te B o s k e y , “ o n 

th e g ro u n d th a t , w h e th e r o r n o t M il l ig a n  v io 

la te d th e la w  o f  w a r , th e p e t i t io n e rs c le a r ly d id .” 6 2 

T h is s ta te m e n t is p u z z l in g , f o r  S to n e k n e w th a t 

M il l ig a n  h a d b e e n c o n v ic te d o f  v io la t io n o f  th e
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la w  o f  w a r , f o r  th a t f a c t is in  th e s ta te m e n t o f  th e 

c a s e , a n d S to n e k n e w , o f  c o u rs e , th a t th e p e t i

t io n e rs h a d n o t y e t b e e n c o n v ic te d o f  a n y th in g 

w h e n th e C o u r t re n d e re d i ts PONMLKJIHGFEDCBAp e r c u r ia m o p in io n 

o n  J u ly 3 1 . F o r S to n e th e k e y d is t in c t io n b e tw e e n 

M il l ig a n  a n d H a u p t w a s th a t th e la t te r w a s a n 

e n e m y b e l l ig e re n t a n d th e f o rm e r w a s n o t. I n  

m a k in g th is d is t in c t io n , w ro te B e lk n a p , S to n e 

“ c o n s id e ra b ly d is to r te d h is to r ic a l re a l i ty . . . 

M il l ig a n ’ s c a s e m a y h a v e d i f fe re d s ig n i f ic a n t ly 

f ro m  th o s e o f  th e G e rm a n a l ie n s a m o n g th e s a b o

te u rs . B u t H a u p t, l ik e  M il l ig a n , w a s a U n ite d 

S ta te s c i t iz e n a n d a p p a re n t ly n o t a m e m b e r o f  

th e e n e m y’ s a rm e d f o rc e s . O th e r th a n H a u p t’ s 

b r ie f s ta y in  G e rm a n y . . . a n d h is re -e n try in to  

th e U n ite d S ta te s , n o th in g o f  le g a l s ig n i f ic a n c e 

d is t in g u is h e d h is c a s e f ro m  M il l ig a n ’ s .” 6 3

T h e f in a l p a r t o f  S to n e’ s d ra f t f o c u s e d o n th e  

a p p l ic a b i l i ty o f  th e re v ie w  p ro v is io n s o f  A r t ic le s 

o f  W a r 4 6 a n d 5 0 -1 /2 to  th e P re s id e n t . T h e m o re 

S to n e th o u g h t a b o u t th e m a tte r th e m o re h e w a s

c o n v in c e d th a t th e p a ra g ra p h in  th e p e r c u r ia m 

d e a l in g w ith  4 6 a n d 5 0 -1 /2 s h o u ld n o t h a v e b e e n 

e l im in a te d . “ I  th in k  i t  w o u ld n o t h a v e b e e n ,”  h e 

w ro te B o s k e y , “ i f  w e h a d h a d a l i t t le  m o re t im e 

to  c o n s id e r i t ;  a s i t  w a s , w e w e n t in to  th e C o u r t a 

l i t t le  la te . B u t th is d o e s n o t a l te r th e f a c t th a t 

th e C o m m is s io n h a d ju r is d ic t io n to d e c id e a n y 

q u e s t io n u n d e r 4 6 a n d 5 0 -1 /2 . H a b e a s c o rp u s 

w o u ld n o t l ie  a n d w e h a d n o r ig h t to ru le o n 

th e m . I f  w e c o u ld n o t ru le o n th e m th e n , w e  

c a n n o t n o w , a n d in  f a c t w e d o n o t n o w  k n o w  

th a t th e C o m m is s io n o r th e P re s id e n t h a d e v e r 

ru le d a g a in s t th e p e t i t io n e rs o n e v e ry o n e o f  th e 

p o in ts .” 6 4 S to n e a ls o c o n v e y e d th e s e id e a s to  

F ra n k fu r te r , w h o re s p o n d e d a s f o l lo w s :PONMLKJIHGFEDCBA

O f course I agree that a cla im  of dis 

regard of Artic le 46 et seq. w as not 

active ly presented by petitions filed  

before  the proceedings of the m ilitary 

com m ission had concluded. But th is

S ix o f  th e s a b o te u rs a re s h o w n h e re a f te r th e i r a r re s t b y  th e F B I : ( to p , le f t to r ig h t) G e o rg e J o h n D a s c h , H e in r ic h 

H a rm  H e in c k , R ic h a rd Q u ir in ; (b o t to m , le f t to  r ig h t) W e rn e r T h ie l , E rn e s t P e te r B u rg e r , a n d H e rm a n n N e u b a u e r . 

O n ly  D a s c h a n d B u rg e r w e re s p a re d e x e c u t io n ; in  1 9 4 8 th e y w e re re le a s e d f ro m  p r is o n a n d d e p o r te d to  G e rm a n y .
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is true m erely as a m atter of legal ab 

straction. If a  legal right exists, to  say  

that it is presented prem ature ly w hen  

as a practica l m atter there w ould be  

no la ter tim e for presenting it— for 

dead m en can present no legal 

cla im s— is to bring the law  in to disre 

pute and to m ake a m ockery of jus 

tice. H aving due regard to rea lities, 

therefore, I could not have assented  

to dism issing the cla im s under these  

Artic les as  prem ature as  I deem ed  the  

Artic les to require the procedure of 

review  contended for by the petition

ers after the C om m ission ’s verd ict 

reached the President. And as you  

say, “It seem s alm ost bruta l to an 

nounce  th is ground  of decision  for the  

first tim e after six of the petitioners 

have been executed.” And you tren 

chantly ra ise the case  of the  tw o sur

viving petitioners. But the  situation is  

w orse than you ind icate w hen you  

suggest that the la tter m ay ra ise the  

point at the  end  of the  w ar. W hy  could  

they not ra ise it by a new  petition the  

day after a doubt w as suggested or 

im plied as  to  the  proprie ty  of the  Presi

dentia l procedure w hich led to the ir 

present confinem ent? I do not see  

how  w e  could escape  passing on  th is  

point if they w ere to ra ise it at once, 

and if the point w ere susta ined, six  

people w ould be found to have been  

executed in disregard of law .65aZYXWVUTSRQPONMLKJIHGFEDCBA

S to n e f in a l ly  d e c id e d to w r i te tw o v e rs io n s o f  

th e f in a l p o r t io n o f  h is d ra f t d e a l in g w ith  A r 

t ic le s 4 6 a n d 5 0 -1 /2 , e a c h p ro v id in g a d i f fe re n t 

g ro u n d : M e m o ra n d u m A  s a y in g th a t th e is s u e 

w a s n o t b e fo re th e C o u r t , a n d M e m o ra n d u m B  

c o n s tru in g th e a r t ic le s a g a in s t th e p e t i t io n e rs’  

c o n te n t io n s . O n S e p te m b e r 2 5 , S to n e c irc u la te d 

th e o p in io n . “ A b o u t a l l I  c a n s a y f o r  w h a t I  h a v e 

d o n e ,”  S to n e w ro te to  F ra n k fu r te r , “ is  th a t I  th in k  

[ th e d ra f t o p in io n ] w il l  p re s e n t th e C o u r t a l l te n

a b le a n d p s e u d o - te n a b le b a s e s f o r  d e c is io n .” 6 6

Negotiation and Compromise

F ra n k fu r te r re s p o n d e d p o s i t iv e ly to S to n e’ s 

o p in io n . “ A s f o r  th e o p in io n in  c h ie f ,”  h e w ro te ,

I  h a v e n o th in g to  c o n tr ib u te e x c e p t a p p re c ia t io n . 

I f  I  m a y s a y s o , y o u s a t is fy m e c o m p le te ly . I s

s u e s o f  h ig h m o m e n t in  th e l i f e  o f  o u r c o u n try 

a re f a c e d b y  y o u a n d d is p o s e d o f  b y  y o u  in  a m a n

n e r w o r th y o f  th e m . I  n e e d s a y n o m o re .” 6 7

R o b e r ts s a w S to n e’ s o p in io n a s re c o g n iz in g 

th e v a l id i ty  o f  th e p re s id e n t’ s p ro c la m a t io n c lo s

in g  th e c o u r ts to  th e p e t i t io n e rs . R o b e r ts th o u g h t 

th a t th e C o u r t s h o u ld s a y th a t th e P re s id e n t d o e s 

n o t h a v e s u c h p o w e r .6 8 T h is s u g g e s t io n e l ic i te d 

a re s p o n s e f ro m  F ra n k fu r te r , w h o w ro te S to n e 

s a y in g th a t h e w a s s a t is f ie d w ith  S to n e’ s “ t re a t

m e n t o f  th e p re s id e n t’ s p ro c la m a t io n b e c a u s e i t  

k e p t th e P a n d o ra’ s b o x o f  th e P ro c la m a t io n 

c lo s e d .” B u t s in c e R o b e r ts ra is e d th e is s u e , 

F ra n k fu r te r w a n te d S to n e to  k n o w  h is v ie w s o n 

th e P re s id e n t’ s p o w e r to  s u s p e n d th e p r iv i le g e o f  

th e w r i t  o f  PONMLKJIHGFEDCBAh a b e a s c o rp u s . “ I  b e l ie v e ,”  F ra n k

f u r te r w ro te , “ th e P re s id e n t h a s th e p o w e r to  s u s

p e n d th e w r i t , a n d s o b e l ie v in g I  c o n c lu d e a ls o 

th a t h is d e te rm in a t io n w h e th e r a n e m e rg e n c y 

c a l ls f o r  s u c h s u s p e n s io n is n o t s u b je c t to  ju d i 

c ia l re v ie w . T o re v ie w i t  w o u ld u n d e rm in e th e 

re a s o n s w h ic h le a d to  th e c o n c lu s io n th a t h e h a s 

th e p o w e r to  s u s p e n d th e p r iv i le g e .”  F ra n k fu r te r 

w a s a w a re o f  S to n e’ s p ro b a b le re a c t io n to th is 

s ta te m e n t, f o r h e a d d e d : “ B u t th e s e a re a w fu l 

is s u e s o n w h ic h to p ro n o u n c e . A n d th e re fo re 

o u r f i r s t ju d ic ia l d u ty o f  s e l f - re s tra in t re q u ire s

E d w a rd J o h n K e r l in g , a l ia s E d w a rd J o h n K e l ly , w a s th e 

r in g le a d e r o f  th e f o u r s a b o te u rs w h o la n d e d n e a r J a c k

s o n v i l le , F lo r id a .
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th a t w e n o t re a c h th o s e is s u e s i f  w ith  in te l le c

tu a l in te g r i ty th o s e is s u e s n e e d n o t b e re a c h e d .”  

I n  c o n c lu d in g , F ra n k fu r te r p ro v id e d a n a n s w e r 

th a t s a t is f ie d R o b e r ts a n d th e re s t o f  th e C o u r t : 

“ S in c e in  th is c a s e w e a l l a re a g re e d— o r , a s I  

b e l ie v e , s h o u ld b e— th a t th e p re s id e n t’ s p ro c la

m a tio n is n o t to  b e re a d a s f o re c lo s in g in q u iry  

in to  w h a t i t  m e a n s a s a p p l ie d to  th is c a s e a n d i ts 

v a l id i ty  a s th u s a p p l ie d , I  th in k  w e s h o u ld re s t 

th e re a n d n o t o p e n u p w h a t v e r i ly  is a P a n d o ra’ s 

b o x .” 6 9 S to n e re v is e d th e o p in io n a c c o rd in g ly .

B la c k th o u g h t S to n e’ s o p in io n w a s to o b ro a d 

in  a p p ro v in g o f  t r ia ls b y m il i ta ry  t r ib u n a ls . 

“ W h ile  C o n g re s s d o u b t le s s c o u ld d e c la re a l l  v io 

la t io n o f  th e la w s o f  w a r to  b e c r im e s a g a in s t th e 

U n ite d S ta te s ,”  B la c k  w ro te to  S to n e , “ I  s e r io u s ly 

q u e s t io n w h e th e r C o n g re s s c o u ld c o n s t i tu t io n

a l ly  c o n fe r ju r is d ic t io n to  t r y  PONMLKJIHGFEDCBAa l l  s u c h v io la t io n s 

b e fo re m il i ta ry  t r ib u n a ls . I n  th is c a s e I  w a n t to  

g o n o f u r th e r th a n to  d e c la re th a t th e s e p a r t ic u

la r d e fe n d a n ts a re s u b je c t to  th e ju r is d ic t io n o f  a 

m il i ta ry  t r ib u n a l b e c a u s e o f  th e c irc u m s ta n c e s 

a n d p u rp o s e s o f  th e i r e n try in to  th is c o u n try a s 

p a r t o f  th e e n e m y’ s w a r f o rc e s . S u c h a l im i ta 

t io n , i t  s e e m s to m e , w o u ld le a v e th e M il l ig a n  

d o c tr in e u n to u c h e d , b u t to  s u b je c t e v e ry p e rs o n 

in  th e U n ite d S ta te s to  t r ia l b y  m il i ta ry  t r ib u n a ls 

f o r  e v e ry v io la t io n o f  e v e ry ru le o f  w a r w h ic h 

h a s b e e n o r m a y h e re a f te r b e a d o p te d b e tw e e n 

n a t io n s a m o n g th e m s e lv e s , m ig h t g o f a r to  d e

s tro y th e p ro te c t io n s d e c la re d b y th e M il l ig a n  

c a s e .” 7 0 S to n e re s p o n d e d b y  re v is in g th e o p in

io n  s u f f ic ie n t ly to  s a t is fy B la c k .

D o u g la s h a d o n ly  o n e m a jo r s u g g e s t io n— th e 

d e le t io n o f  th e f o l lo w in g  s e n te n c e f ro m  th e o p in

io n : “ E v e n th e g u i l ty  a re e n t i t le d to  b e t r ie d b y  a 

t r ib u n a l a n d b y  la w s w h ic h th e C o n s t i tu t io n h a s 

p re s c r ib e d a s a m e a n s o f  d e te rm in in g th e i r g u i l t .”  

“ T h a t s e n te n c e ,”  w ro te D o u g la s , “ is s u s c e p t ib le 

o f  th e in te rp re ta t io n th a t i t  w o u ld h a v e b e e n u n

la w fu l f o r  th e e x e c u t iv e to  h a v e d is p o s e d o f  th e 

p e t i t io n e rs s u m m a r i ly w ith o u t a t r ia l b y  a t r ib u 

n a l . T h a t m a y b e t ru e a l th o u g h i f  I  h a d to  v o te 

to d a y I  w o u ld v o te th e o th e r w a y . T h e p ro p o s i

t io n , h o w e v e r , is n o t b e fo re u s a n d I  th in k w e 

n e e d n o t e x p re s s a n y v ie w  o n i t  o n e w a y o r th e 

o th e r .” 7 1 S to n e d e le te d th e s e n te n c e .7 2

H a v in g n e g o t ia te d th e s e c h a n g e s , S to n e s t i l l  

h a d to c o n te n d w ith  a n e q u a l ly d iv id e d C o u r t 

o n th e a p p l ic a b i l i ty o f  A r t ic le s o f  W a r 4 6 a n d 

5 0 -1 /2 to  th e P re s id e n t . F ra n k fu r te r s t ro n g ly s u p

p o r te d M e m o ra n d u m B , w h ic h h e ld th a t th e

P re s id e n t w a s n o t b o u n d b y  th e A r t ic le s o f  W a r , 

a n d h e h a d s o u g h t to in f lu e n c e R o b e r ts , R e e d , 

a n d B y rn e s o n th e is s u e d u r in g th e s u m m e r .7 3 I n  

a c o v e r in g u n d a te d n o te to J u s t ic e S ta n le y F . 

R e e d , F ra n k fu r te r w ro te : “ I  s p e l le d i t  o u t in  c a s e 

th e C .J . s h o u ld c o n t in u e in  th e f o g  o f  p e d a n t ic 

u n re a l i ty o n th is p h a s e o f  th e c a s e . I  h o p e &  

a s s u m e n o t. I  h a v e n o t s e n t h im  th is m e m o— in  

h o p e th a t h e w il l  d is c o v e r th e p la in m e a n in g &  

c o m m o n s e n s e o f  i t  (w i th  B o s k e y’ s h e lp ) &  th e n 

te l l  u s a l l .” 7 4 F ra n k fu r te r f a i le d to  p e rs u a d e R e e d , 

w h o th o u g h t A r t ic le s o f  W a r 4 6 a n d 5 0 -1 /2 a p

p l ie d to th e P re s id e n t , b u t f a i lu re to a d h e re to  

th e m c o n s t i tu te d e r ro r th a t d id  n o t a f fe c t th e M il i 

ta ry C o m m is s io n’ s ju r is d ic t io n .7 5 O n O c to b e r 

2 , F ra n k fu r te r lo s t o n e o f  h is s u p p o r te rs w h e n 

B y rn e s re s ig n e d f ro m  th e C o u r t . F o r th e n e x t 

tw o  w e e k s , th e re w a s l i t t le  m o v e m e n t o n e w a y 

o r th e o th e r o n th e is s u e . T h e n , o n O c to b e r 1 6 , 

J u s t ic e R o b e r t H . J a c k s o n c irc u la te d a m e m o

ra n d u m th a t lo o k e d l ik e  a c o n c u r r in g o p in io n , 

w h ic h e s p e c ia l ly t ro u b le d S to n e , F ra n k fu r te r , a n d 

B la c k , w h o h a d e a r l ie r a g re e d th a t e v e ry th in g 

p o s s ib le m u s t b e d o n e to s e c u re a u n a n im o u s 

o p in io n . J a c k s o n’ s p o s i t io n w a s th a t C o n g re s s 

h a d n o t in te n d e d to  c o n f in e p re s id e n t ia l d is c re

t io n in  d e a l in g w ith  c a p t iv e in v a d e rs l ik e  th e 

p e t i t io n e rs , n o r h a d i t  in te n d e d to  g iv e th e m a n y 

r ig h ts . H e w ro te :PONMLKJIHGFEDCBA

I th ink w e are exceeding our pow ers  

in review ing the legality of the  
P resident’s  order and  that experience 
show s  the  jud ic ia l system  is  ill-adapted  

to  deal w ith  m atters in  w hich  w e m ust 
present a  united  front to  a  fore ign  foe. 
The fact that the  C ourt com es out right 
by susta in ing  the President in th is in 

stance does not justify the enterta in
m ent of the prisoners ’ com pla int 
against his procedures; it only ob 
scures the m ischief of w hich the pro
cess  in  our ow n  hands  and  in  those  of 

nearly one hundred D istrict C ourts is 
capable.76

A  u n a n im o u s o p in io n n o w  s e e m e d im p o s

s ib le . I f  d e s p e ra te d e v e lo p m e n ts c a l l f o r  d e s p e r

a te m e a s u re s , F ra n k fu r te r w a s w il l in g  to ta k e 

th e m . O n O c to b e r 2 3 , h e s e n t h is c o l le a g u e s 

o n e o f  th e m o s t u n u s u a l d o c u m e n ts in  th e C o u r t’ s 

h is to ry . E n t i t le d “ F .F’ s S o l i lo q u y ,”  th e d o c u m e n t
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b e g a n w ith  a p re fa c e th a t s u g g e s te d i ts p u rp o s e .7 7 

“ A f te r  l is te n in g a s h a rd a s I  c o u ld ,”  w ro te F ra n k

f u r te r , “ to  th e v ie w s e x p re s s e d b y  th e C h ie f J u s

t ic e a n d J a c k s o n a b o u t th e PONMLKJIHGFEDCBAS a b o te u r c a s e p ro b

le m s a t th e la s t C o n fe re n c e , a n d th in k in g o v e r 

w h a t th e y s a id a s in te l l ig e n t ly a s I  c o u ld , I  c o u ld 

n o t f o r  th e l i f e  o f  m e f in d  e n o u g h ro o m in  th e 

le g a l d i f fe re n c e s b e tw e e n th e m to  in s e r t a ra z o r 

b la d e .”  F o r th a t re a s o n h e s a id h e w a s g o in g to  

e x p re s s h is v ie w s in  th e f o rm  o f  a d ia lo g u e w ith  

th e s a b o te u rs . F ra n k fu r te r b e g a n th e d ia lo g u e 

b y  te l l in g  th e s a b o te u rs th a t th e y w e re “ d a m n e d 

s c o u n d re ls [w h o ]  h a v e a h e l lu v a c h e e k to  a s k f o r  

a w r i t . ”  L a te r in  th e d ia lo g u e h e s a id : “ Y o u ’ v e 

d o n e e n o u g h m is c h ie f a lre a d y w ith o u t le a v in g 

th e s e e d s o f  a b i t te r c o n f l ic t in v o lv in g  th e P re s i

d e n t, th e c o u r ts a n d C o n g re s s a f te r y o u r b o d ie s 

w il l  b e ro t t in g in  l im e .”  “ T h e A r t ic le s o f  W a r ,”  

F ra n k fu r te r c o n c lu d e d , “ d o n’ t  a p p ly to  y o u . A n d  

s o y o u w il l  re m a in in  y o u r p re s e n t c u s to d y a n d 

b e d a m n e d .”  F ra n k fu r te r d id  n o t s to p th e re . F o l

lo w in g  h is d ia lo g u e , h e m a d e a p a tr io t ic p le a to  

h is c o l le a g u e s :PONMLKJIHGFEDCBA

Som e of the very best law yers I 

know  are now  in the Solom on Is lands  

battle , som e  are  seeing  service  in  Aus 

tra lia , som e  are  sub-chasers in the  At

lantic, and som e are on the various  

air fronts. It requires no  poet’s im agi

nation  to  th ink  of the ir re flections if the  

unanim ous result reached by us in  

these cases should be expressed in  

opin ions w hich w ould black out the  

agreem ent in result and reveal 

in ternecine conflict about the m anner 

of stating that result . . . And I [can] 

alm ost hear the ir voices w ere they  to  

read m ore than a single opin ion in  

th is case. They w ould say som e 

th ing like  th is but in language hard ly  

becom ing a judge ’s tongue: “W hat 

in hell do you fe llow s th ink you are  

doing? H aven ’t w e got enough of a  

job try ing to lick the Japs and the  

N azis w ithout having you fe llow s on  

the Suprem e C ourt dissipate the

H e rb e r t H a n s H a u p t, th e 

e ig h th s a b o te u r , w a s 

p h o to g ra p h e d le a v in g th e 

c o u r t ro o m a t th e D e p a r tm e n t 

o f  J u s t ic e o n J u ly 1 1 ,1 9 4 2 . A  

s p e c ia l s e v e n -m a n M il i ta ry  

C o m m is s io n w a s c o n v e n e d o n  

th e f i f th  f lo o r  o f  th e b u i ld in g 

to  t r y  th e c a s e o f  a tte m p te d 

s a b o ta g e .

A f te r  h is c o n v ic t io n a n d 

e x e c u t io n , H a u p t w a s b u r ie d in  

a p o tte r 's f ie ld  a t th e s o u th e rn 

t ip  o f  th e D is tr ic t o f  C o lu m b ia 

w ith  h is f e l lo w  s a b o te u rs .
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thoughts  and  fee lings and  energ ies of 

the  fo lks at hom e by  stirring up  a nice  

row  as to w ho has w hat pow er w hen  

all of you are agreed that the Presi

dent had the pow er to establish th is  

C om m ission and that the procedure  

under the Artic les of W ar for courts  

m artia l and m ilitary com m issions  

doesn ’t apply to th is case? H aven ’t 

you got any m ore sense  than to get 

people by the ear on one of the fa 

vorite Am erican pastim es— abstract 

constitu tional discussions.”aZYXWVUTSRQPONMLKJIHGFEDCBA

S o o n a f te r J a c k s o n re a d F ra n k fu r te r’ s d ia

lo g u e a n d p le a , th e tw o  J u s t ic e s e x c h a n g e d a s e

r ie s o f  n o te s , a n d J a c k s o n d e c id e d n o t to  p u b l is h 

a c o n c u r r in g o p in io n .7 8 F ra n k fu r te r in i t ia te d th e  

c o m m u n ic a t io n s w ith  a n o te s a y in g h e w a s 

“ g la d”  th a t J a c k s o n h a d w r i t te n h is m e m o ra n

d u m b e c a u s e i t i l lu m in a te d w h a t th e B re th re n 

a lre a d y k n e w . “ E v e n th o ,”  F ra n k fu r te r a d d e d , 

“ i t  is m y  d e e p e s t h o p e th a t th e re w il l  b e b u t o n e 

o p in io n .” “ I  a m g la d to o ,”  a n s w e re d J a c k s o n , 

“ th o I  a m n o t th e h a p p ie r f o r th e k n o w le d g e 

g a in e d .” I n  h is f in a l n o te , J a c k s o n w ro te : “ F .F . 

Y o u r A n a to le F ra n c e o p in io n is l ik e  a la s t la u g h 

a t a f u n e ra l o v e r h e re . T h e o n ly  o n e w h o e n jo y s 

i t  is th e c o rp s e .” 7 9 R e s p o n d in g to  th e s o l i lo q u y , 

R o b e r ts w ro te F ra n k fu r te r s a y in g th a t h e s u p

p o r te d a c o m p ro m is e— “ a s o r t o f  N o r th e rn P a

c i f ic  f o rm u la t io n in  a s b r ie f  a f o rm  a s p o s s ib le a s 

B la c k s u g g e s ts .” 8 0

S to n e c o n t in u e d h is “ p a t ie n t n e g o t ia t io n s ,”  

a n d th e J u s t ic e s s o o n m o v e d to w a rd a c o m p ro

m is e .8 1 T h e y a g re e d to  d is a g re e w ith o u t a d o p t

in g  e i th e r M e m o ra n d u m A  o r B . A  d ra f t o f  th e 

c o m p ro m is e s ta te d th a t th e p e t i t io n e rs d id n o t 

a rg u e a n d th e C o u r t d id  n o t c o n s id e r “ th e q u e s

t io n w h e th e r th e P re s id e n t is c o m p e l le d b y th e 

A r t ic le s o f W a r to a f fo rd u n la w fu l e n e m y 

b e l l ig e re n ts a t r ia l  b e fo re s u b je c t in g th e m to  d is

c ip l in a ry m e a s u re s . T h e ir c o n te n t io n is th a t , 

i f  C o n g re s s h a s a u th o r iz e d th e i r t r ia l b y  m il i 

ta ry c o m m is s io n , i t  h a s b y  th e A r t ic le s o f  W a r 

p re s c r ib e d th e p ro c e d u re b y  w h ic h th e t r ia l is  

to  b e c o n d u c te d ; a n d th a t s in c e th e P re s id e n t 

h a s o rd e re d th e i r t r ia l b y m il i ta ry  c o m m is s io n , 

th e y a re e n t i t le d to c la im  th e p ro te c t io n o f  th e 

p ro c e d u re w h ic h C o n g re s s h a d c o m m a n d e d s h a l l 

b e c o n tro l l in g .”  H e n c e th e C o u r t “ n e e d n o t 

in q u ire w h e th e r C o n g re s s m a y re s tr ic t th e 

p o w e r o f th e C o m m a n d e r - in -C h ie f to d e a l 

w ith  e n e m y b e l l ig e re n ts .”  T h e n th e d ra f t c o n

t in u e d :

The C ourt is unanim ous in its con 

clusion that the Artic les in question  

could  not at any  stage  of the  proceed 

ings afford any basis for issu ing the

M y ro n  C . C ra m e r , J u d g e 

A d v o c a te G e n e ra l o f  th e W a r 

D e p a r tm e n t, h o ld s a s h o v e l 

f o u n d b y  th e C o a s t G u a rd 

a n d u s e d a s e v id e n c e in  th e 

S a b o te u rs’  C a s e .
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w rit. Three  are  of the  opin ion  that the  

procedure prescribed by the  Artic les 
of W ar w as not designed for the pro
tection  of enem y  belligerents such as  

the petitioners. Four are of the  view  
that though  the  Artic les  in  question  are  

applicable here, they do not contro l 
m ilitary com m issions such as the in 
stant one  in  the  w ay  and  to  the  extent 
contended. As there are but seven  
judges partic ipating in th is case, w e  
re fra in from an exposition of these  
v iew s until the  m atter m ay  be  consid 
ered by  a  fu ll bench.82aZYXWVUTSRQPONMLKJIHGFEDCBA

T h e c o m p ro m is e h e ld , b u t S to n e a m e n d e d th e 

f in a l th re e s e n te n c e s in  th e in i t ia l  d ra f t to  re a d : 

“ S o m e m e m b e rs o f  th e C o u r t a re o f  th e o p in io n 

th a t C o n g re s s d id  n o t in te n d th e A r t ic le s o f  W a r  

to g o v e rn a P re s id e n t ia l m il i ta ry  c o m m is s io n 

c o n v e n e d f o r  th e d e te rm in a t io n o f  q u e s t io n s re

la t in g to a d m it te d e n e m y in v a d e rs a n d th a t th e 

c o n te x t o f  th e A r t ic le s m a k e s c le a r th a t th e y 

s h o u ld n o t b e c o n s tru e d to  a p p ly in  th a t c la s s o f  

c a s e s . O th e rs a re o f  th e v ie w  th a t— e v e n th o u g h 

th is t r ia l is s u b je c t to  w h a te v e r p ro v is io n s o f  th e 

A r t ic le s o f  W a r C o n g re s s h a s in  te rm s m a d e a p

p l ic a b le to ‘ c o m m is s io n s’ — th e p a r t ic u la r A r 

t ic le s in  q u e s t io n , r ig h t ly  c o n s tru e d , d o n o t f o re

c lo s e th e p ro c e d u re p re s c r ib e d b y  th e P re s id e n t 

o r  th a t s h o w n to  h a v e b e e n e m p lo y e d b y  th e C o m 

m is s io n , in  a t r ia l o f  o f fe n s e s a g a in s t th e la w  o f  

w a r a n d th e 8 1 s t a n d 8 2 n d A r t ic le s o f  W a r , b y  a 

m il i ta ry  c o m m is s io n a p p o in te d b y th e P re s i

d e n t.” 8 3 T h u s th e m a tte r w a s s e t t le d . S to n e 

a n n o u n c e d th e C o u r t’ s o p in io n o n O c to b e r 2 9 , 

1 9 4 2 .

T h e s a m e d a y B id d le s e n t F .D .R . a c o p y o f  

th e C o u r t’ s O p in io n p o in t in g o u t th a t S to n e re

f e r re d to  th e M a jo r A n d re p re c e d e n t F .D .R . h a d 

m e n t io n e d in i t ia l ly . B id d le a ls o p o in te d o u t th a t 

th e S u p re m e C o u r t d is t in g u is h e d PONMLKJIHGFEDCBAE x p a r te 

M il l ig a n , a d d in g : “ P ra c t ic a l ly . . . th e M il l ig a n  

c a s e is o u t o f  th e w a y a n d s h o u ld n o t p la g u e u s 

a g a in .” 8 4

Epilogue

A f te r  th e S u p re m e C o u r t a n n o u n c e d i ts o p in

io n in  th e S a b o te u rs’ C a s e , F ra n k fu r te r a s k e d 

o n e o f  h is f o rm e r s tu d e n ts , F re d e r ic k B e rn a y s 

W ie n e r , a m il i ta ry - la w  e x p e r t , to a s s e s s th e

1996, vol. I

o p in io n . O v e r a p e r io d o f n in e m o n th s , 

W ie n e r w ro te F ra n k fu r te r th re e t im e s a b o u t 

th e c a s e .

W ie n e r th o u g h t th a t th e S a b o te u rs’  C a s e w a s 

s ig n i f ic a n t f o r  b a s ic a l ly th re e re a s o n s : F irs t , i t  

w h it t le d a w a y th e a u th o r i ty o f  th e m a jo r i ty o p in

io n  in  E x p a r te M il l ig a n . “ W e m a y lo o k , th e re

f o re ,”  h e w ro te , “ e v e n in  s i tu a t io n s in  d o m e s t ic 

te r r i to ry in v o lv in g  p e rs o n s d a n g e ro u s to  o u r in 

s t i tu t io n s w h o a re n o t in v a d e rs , f o r a n a b a n

d o n m e n t o f  th e a n c ie n t , f o rm a l te s t o f  o p e n 

c o u r ts . . . . [W e ] c a n a ls o lo o k  f o r  a n a b a n d o n

m e n t o f  th e o f t -q u o te d d ic tu m , e n t i re ly i r re le v a n t 

to  m o d e rn re a l i ty , th a t m a r t ia l la w  c a n n e v e r a r is e 

f ro m  a th re a te n e d in v a s io n .” 8 5 S e c o n d , th e c a s e 

e l im in a te d c i t iz e n s h ip a s a f a c to r in  o f fe n s e s 

a g a in s t th e la w  o f  w a r . W ie n e r h a d in  m in d 

H a u p t’ s c i t iz e n s h ip a s n o t e n t i t l in g h im  to  t r ia l 

in  a c iv i l  c o u r t f o r  t re a s o n . T h ird , th e c a s e e s

ta b l is h e d th e la w  o f  w a r a s a n in d e p e n d e n t b a s is 

f o r m il i ta ry  ju r is d ic t io n in  a d d i t io n to m il i ta ry  

la w , m il i ta ry g o v e rn m e n t, a n d m a r t ia l la w . 

“ T h a t, to  m e”  w ro te W ie n e r , “ is th e re a l s ig n i f i

c a n c e o f  E x p a r te Q u ir in , a n d th e re a s o n w h y  i t  

w i l l  b e re g a rd e d in  th e f u tu re a s a la n d m a rk in  

th e f ie ld .” 8 6

W ie n e r a g re e d w ith  m o s t o f  th e C o u r t’ s o p in

io n . “ W h e re I  p a r t c o m p a n y w ith  th e C o u r t ,”  h e 

w ro te , “ is o n i ts d is c u s s io n o f  th e A r t ic le s o f  W a r  

a s a p p l ie d to  th e . . . c a s e .” 8 7 W ie n e r d is a g re e d 

w ith  S to n e’ s in te rp re ta t io n o f  A r t ic le  o f  W a r 1 5 . 

H e d o u b te d th a t C o n g re s s h a d in  m in d a n y a f f i r 

m a tiv e le g is la t io n w h e n i t  e n a c te d th e p ro v is io n . 

H e e x p la in e d to  F ra n k fu r te r th a t p r io r to  th e e n

a c tm e n t o f  A r t ic le  1 5 th e ju r is d ic t io n o f  m il i ta ry  

c o m m is s io n s w a s n o t c o e x te n s iv e w ith  th e ju r is

d ic t io n o f  c o u r ts -m a r t ia l . T o  re m e d y th a t , C o n

g re s s e n a c te d A r t ic le 1 5 .8 8 W ie n e r q u o te d th e 

p ro v is io n’ s d ra f te r , J u d g e A d v o c a te G e n e ra l 

E n o c h H . C ro w d e r , a s s a y in g th a t th e p u rp o s e o f  

A r t ic le 1 5 w a s “ ju s t”  to s a v e w h a t ju r is d ic t io n 

m il i ta ry  c o m m is s io n s th e n h a d a n d to  m a k e th e 

ju r is d ic t io n o f  m i l i ta ry  c o m m is s io n s c o n c u r re n t 

w ith  c o u r ts -m a r t ia l “ s o th e m il i ta ry  c o m m a n d e r 

in  th e f ie ld  in  t im e o f  w a r w il l  b e a t l ib e r ty to  

e m p lo y e i th e r f o rm  o f  c o u r t th a t h a p p e n s to  b e 

c o n v e n ie n t .” 8 9 T h is s ta e m e n t s u g g e s ts th a t S to n e 

e r re d w h e n h e a s s e r te d th a t A r t ic le  1 5 in c o rp o

ra te d th e la w  o f  w a r b y  re fe re n c e .

W ie n e r’ s s tro n g e s t c r i t ic is m  o f  S to n e’ s o p in

io n  c o n c e rn e d i ts d is c u s s io n o f  A r t ic le s o f  W a r 

4 6  a n d 5 0 -1 /2 . I n  N o v e m b e r 1 9 4 2 , W ie n e r w ro te



80 SABOTEURS’ CASEaZYXWVUTSRQPONMLKJIHGFEDCBA

F ra n k fu r te r th a t i t  w a s “ d i f f ic u l t  to  a g re e w ith  th e 

o p in io n o f  s o m e m e m b e rs o f  th e C o u r t ‘ th a t C o n

g re s s d id  n o t in te n d th e A r t ic le s o f  W a r to  g o v e rn 

a P re s id e n t ia l m il i ta ry  c o m m is s io n A s to

A r t ic le  o f  W a r 4 6 , W ie n e r s a id i t  w a s “ to o p la in 

f o r  a rg u m e n t”  th a t th e p ro v is io n a p p l ie d to  th e 

P re s id e n t . B u t W ie n e r c o n c e d e d th a t e v e n th e 

P re s id e n t’ s “ f la g ra n t d is re g a rd”  o f  A r t ic le  o f  W a r 

4 6 w a s n o t s u f f ic ie n t to  ju s t i f y  is s u a n c e o f  th e 

w r i t  o f  PONMLKJIHGFEDCBAh a b e a s c o rp u s .9 0 A f te r g iv in g m o re 

th o u g h t to  th e m a tte r , W ie n e r m o d if ie d h is v ie w s 

a n d w ro te F ra n k fu r te r in  J a n u a ry 1 9 4 3 : “ A W  4 6 

s a y s th a t e v e ry re c o rd o f  t r ia l b y  G C M  o r  m il i 

ta ry  c o m m iss io n s h a l l b e re fe r re d to  th e s ta f f J A G  

b e fo re th e a p p o in t in g o r re v ie w in g a u th o r i ty a c t 

o n i t . T h e b e tte r o p in io n in  th e [ J A G ] o f f ic e  

a m o n g o ld e r o f f ic e rs w h o w e re p re s e n t d u r in g 

th e t ra n s i t io n a l p e r io d , 1 9 1 7 -2 1 , is th a t i t  [A W  

4 6 ] is  ju r is d ic t io n a l in  th e s e n s e th a t th e re v ie w

in g a u th o r i ty c a n n o t a c t u n t i l a f te r s u c h re fe r

e n c e .” 9 1 I n  A u g u s t 1 9 4 3 , W ie n e r w ro te a g a in s a y

in g  th a t th e P re s id e n t w a s o b l ig a te d to  f o l lo w  b o th 

A r t ic le s o f  W a r 4 6 a n d 5 0 -1 /2 . “ I  f e e l o n f u r th e r 

re f le c t io n ,”  h e a d d e d , “ th a t th e re m a y b e m e r i t to  

th e v ie w  th a t A W  4 6 is ju r is d ic t io n a l to  th e e x

te n t th a t th e re v ie w in g a u th o r i ty , b e h e th e P re s i

d e n t o r a n y m il i ta ry  o f f ic e r c o m m a n d e r , is w ith 

o u t p o w e r to  a c t o n  th e re c o rd p r io r  to  re v ie w .”  A  

c o u r t in  a h a b e a s c o rp u s p ro c e e d in g c a n e n fo rc e 

A r t ic le  o f  W a r 4 6 , s a id W ie n e r , b y  m a k in g a c o n

d i t io n a l o rd e r re le a s in g th e p r is o n e rs f ro m  c u s

to d y in  a c e r ta in n u m b e r o f  d a y s u n le s s i t  w e re 

s h o w n th a t th e re c o rd s w o u ld b e re v ie w e d u n d e r 

A r t ic le  o f  W a r 4 6 .9 2 O b v io u s ly th is is  w h a t W ie n e r 

th o u g h t th e S u p re m e C o u r t s h o u ld h a v e d o n e in  

th e S a b o te u rs’  C a s e , a n d , i f  th e C o u r t h a d ta k e n 

m o re t im e in  re a c h in g i ts ju d g m e n t o n J u ly 3 1 , 

1 9 4 2 , i t  m ig h t h a v e d o n e s o .

W ie n e r’ s a s s e s s m e n t o f  th e S a b o te u rs’ C a s e 

is u l t im a te ly d e v a s ta t in g , f o r i t  in d ia c te s th a t 

F .D .R . a c te d c o n tra ry to  la w  a n d w ith o u t ju r is

d ic t io n w h e n h e a p p ro v e d th e f in d in g s o f  th e 

M il i ta ry  C o m m is s io n a n d o rd e re d th e im p r is o n

m e n t o f  B u rg e r a n d D a s c h a n d th e e x e c u t io n o f  

th e s ix  o th e r s a b o te u rs .

Coda

I n  1 9 5 3 , w h e n th e S u p re m e C o u r t v o te d te n

ta t iv e ly to  g ra n t c e r t io ra r i in  R o se n b e rg v . U n ite d 

S ta te s , th e J u s t ic e s d is c u s s e d w h e th e r th e C o u r t 

c o u ld d e c id e th e c a s e in  s u m m e r a n d d e fe r d e

l iv e ry  o f  f o rm a l o p in io n s u n t i l f a l l . O n e o f  th e 

J u s t ic e s m e n t io n e d th e S a b o te u rs’ C a s e a s a 

p re c e d e n t. T h a t c a s e , F ra n k fu r te r re s p o n d e d ru e

f u l ly , “ [ is ] n o t a h a p p y p re c e d e n t.” 9 3 I n  1 9 6 2 , 

D o u g la s s a id in  a n u n p u b l is h e d in te rv ie w : “ O u r 

e x p e r ie n c e w ith  [ th e S a b o te u rs’  C a s e ] in d ic a te d 

. . . to  a l l o f  u s th a t i t  is e x tre m e ly u n d e s ira b le to  

a n n o u n c e a d e c is io n o n th e m e r i ts w ith o u t a n 

o p in io n a c c o m p a n y in g i t . B e c a u s e o n c e th e 

s e a rc h f o r  th e g ro u n d s . . . is m a d e , s o m e t im e s 

th o s e g ro u n d s c ru m b le .” 9 4 I n  1 9 5 8 , J o h n P . 

F ra n k , w h o h a d b e e n B la c k ’ s la w  c le rk in  th e 

s u m m e r o f  1 9 4 2 , w ro te th a t th e S a b o te u rs’ C a s e 

w a s a n in s ta n c e “ o f  h a s te [w h e re ] th e C o u r t a l

lo w e d i ts e l f to  b e s ta m p e d e d .. . . [ I ] f  th e ju d g e s 

a re to  ru n a c o u r t o f  la w  a n d n o t a b u tc h e r s h o p , 

th e re a s o n s f o r k i l l in g  a m a n s h o u ld b e e x

p re s s e d b e fo re h e is d e a d ; o th e rw is e th e p ro

c e e d in g s a re p u re ly m il i ta ry  a n d n o t f o r  [ th e ] 

c o u r ts a t a l l .” 9 5

F o r th e e x e c u t iv e b ra n c h , th e S a b o te u rs’  C a s e 

w a s a c o n s t i tu t io n a l a n d p ro p a g a n d a v ic to ry ; i t  

e x p a n d e d e x e c u t iv e p o w e r , a n d i t  a l la y e d p u b

l ic  f e a rs o f  s u b v e rs io n .9 6 F o r th e S u p re m e 

C o u r t , i t  w a s a n in s t i tu t io n a l d e fe a t . I f  th e re 

is a n y le s s o n to  b e le a rn e d f ro m  th e c a s e , i t  is  

th a t th e C o u r t s h o u ld b e w a ry o f  d e p a r t in g 

f ro m  i ts e s ta b l is h e d ru le s a n d p ra c t ic e s , e v e n in  

t im e s o f  n a t io n a l c r is is , f o r  a t s u c h t im e s th e 

C o u r t is e s p e c ia l ly s u s c e p t ib le to  c o -o p ta t io n 

b y  th e e x e c u t iv e .9 7

Endnotes

1 3 1 7 U .S . 1 (1 9 4 2 ) . T h e c a s e’ s t r ia l re c o rd— “ S te n o g ra p h ic 

T ra n s c r ip t o f  P ro c e e d in g s B e fo re th e M il i ta ry  C o m m is s io n”  

(h e re a f te r “ T r ia l  T ra n s c r ip t” )— is  in  th e A rm y  I n te l l ig e n c e D e c i

m a l F i le , D e c im a l 0 0 0 .5 3 6 , B o x e s 3 2 -3 4 , N a t io n a l R e c o rd s 

C e n te r , S u it la n d , M d . U . S . S u p re m e C o u r t b r ie fs a n d o ra l a r

g u m e n ts in  th e c a s e a re re p r in te d in  P h i l ip B . K u r la n d a n d 

G e rh a rd C a s p e r , e d s ., LKJIHGFEDCBAL an d m ark  B r ie fs an d  A rgu m en ts o f  

th e S u p rem e C ou rt  o f  th e U n ited  S ta tes: C on stitu tion a l 

L a w  (A r l in g to n , V a ., 1 9 7 5 ) 3 9 : 2 9 3 -6 6 6 .

2  E u g e n e R a c h l is , T h ey C am e to  K ill:  T h e S tory  o f  E igh t  

N azi S ab oteu rs in  A m er ica (N e w  Y o rk , 1 9 6 1 ) , p p . 1 1 -1 2 , 

1 5 -2 1 . A lth o u g h th is w o rk  is  u n d o c u m e n te d a n d u n in d e x e d , i t  

is f a i th fu l to  th e T r ia l  T ra n s c r ip t .

3 Ib id ., 2 3 -4 2 ; T r ia l T ra n s c r ip t , p p . 1 0 2 7 -3 3 , 1 5 4 6 -5 0 ,2 3 0 9 .

4  R a c h l is , T h ey C am e to  K ill,  p p . 5 3 -6 3 ; T r ia l  T ra n s c r ip t , p p . 

3 3 4 -4 9 , 1 9 6 3 -6 6 .

5 R a c h l is , T h ey  C am e to  K ill,  p p . 6 8 -7 2 ; T r ia l  T ra n s c r ip t , p p . 

7 6 9 -7 2 , 8 7 1 -7 5 , 1 7 2 4 -2 5 .

6  R a c h l is , T h ey C am e to  K ill,  p p . 7 2 -8 3 ; T r ia l  T ra n s c r ip t , p p . 

7 7 6 -7 8 ,9 3 4 -3 5 , 1 5 5 1 -6 2 .

7 G e o rg e J . D a s c h , E igh t  S p ies A ga in st A m er ica  (N e w  Y o rk , 

1 9 5 9 ) , 9 5 -1 0 0 ; R a c h l is , T h ey C am e to  K ill,  p p . 9 9 -1 0 3 ; T r ia l  

T ra n s c r ip t , p p . 1 0 1 -1 6 ,4 3 0 .
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8  D a s c h , LKJIHGFEDCBAE igh t  S p ies A ga in st A m er ica , p p . 1 0 9 -1 6 ; R a c h l is , 

T h ey C am e to  K ill,  p p . 1 3 7 -4 8 ,1 5 6 -6 5 ; T r ia l  T ra n s c r ip t , p p . 

1 1 2 2 -3 1 , 1 8 5 5 , 2 5 3 7 -4 4 , 2 5 6 0 -6 1 .

9  R a c h l is , T h ey C am e to  K ill,  p p . 1 1 1 -1 1 3 , 1 5 6 -6 5 ; D a s c h , 

E igh t  S p ies A ga in st A m er ica , p p . 1 1 7 -1 3 4 . B r ig a d ie r G e n

e ra l A lb e r t L .  C o x , w h o w a s w a r t im e p ro v o s t m a rs h a l o f  th e 

D is tr ic t o f  C o lu m b ia a n d th e s a b o te u rs’  ja i le r a n d c u s to d ia n 

d u r in g th e i r t r ia l , w ro te : “ [D a s c h ] v o lu n ta r i ly m a d e c o n ta c t w ith  

th e F e d e ra l B u re a u o f  I n v e s t ig a t io n . H e  to s s e d [ th e s a b o te u rs’ ]  

w h o le d e c k o f  c a rd s , f a c e u p , o n  J . E d g a r H o o v e r’ s ta b le . O n c e 

h e h a d g u s h e d th e i r s to ry , th e c o r ra l l in g o f  th e o th e r s e v e n w a s 

f a s t a n d f a c i le .”  “ T h e S a b o te u r S to ry ,”  PONMLKJIHGFEDCBAR e c o rd s o f  th e C o lu m

b ia  H is to r ic a l S o c ie ty , 1 9 5 7 -1 9 5 9 , p p .1 6 -1 7 .

1 0 T h e N e w Y o rk T im e s , J u n e 2 8 , 1 9 4 2 , p . 3 0 .

1 1 F ra n c is B id d le , In  B r ie f  A u th or ity  (N e w  Y o rk , 1 9 6 2 ) , p . 

3 2 8 .

1 2 D a s c h , E igh t  S p ies A ga in st A m er ica , p p . 1 3 5 -3 8 ; R a c h l is , 

T h ey C am e to  K ill,  p p . 1 9 8 -2 0 0 ; T r ia l  T ra n s c r ip t , p p . 2 5 4 4 - 

4 6 , 2 5 7 2 .

1 3 B id d le , In  B r ie f  A u th or ity ,  p . 3 2 7 . J . E d g a r H o o v e r a s k e d 

th a t th e $  1 7 5 ,0 0 0 s e iz e d f ro m  th e G e rm a n s b e d e p o s i te d w ith  

th e A l ie n  P ro p e r ty C u s to d ia n f o r  in v e s tm e n t a n d a f te r th e w a r 

th e f u l l  a m o u n t b e t ra n s fe r re d to  th e F B I  f o r  c o n f id e n t ia l in 

v e s t ig a t io n s o r  f o r  a s s is ta n c e to  f a m i l ie s o f  s p e c ia l a g e n ts w h o  

lo s e th e i r l iv e s in  th e l in e  o f  d u ty . H o o v e r to  O s c a r C o x , A u g . 

9 , 1 9 4 2 , B o x  6 1 , O s c a r C o x P a p e rs , F .D .R . L ib ra ry , H y d e 

P a rk , N .Y .

1 4 F .D .R ., M e m o ra n d u m f o r  th e A tto rn e y G e n e ra l , J u n e 3 0 , 

1 9 4 2 , J u s t ic e , 1 9 4 0 -4 4 , P S F , F .D .R . P a p e rs , F .D .R . L ib ra ry .

1 5 O s c a r C o x , D ia ry , J u n e [ 2 8 ] , 1 9 4 2 , B o x 1 4 6 , C o x P a p e rs , 

ib id . C o x  m is d a te d th e e n try “ J u ly 2 9 ,1 9 4 2 , S U N D A Y .”

1 6 O s c a r C o x , M e m o ra n d u m f o r  th e A tto rn e y G e n e ra l , J u n e 

2 9 , 1 9 4 2 , B o x  6 1 , ib id .

1 7 H e n ry L . S tim s o n , D ia ry , J u n e 2 9 , 1 9 4 2 . M ic ro f i lm ,  L i 

b ra ry o f  C o n g re s s , W a s h in g to n , D .C . 1 8 Ib id . O n  J u ly 8 , S tim s o n 

re c o rd e d in  h is d ia ry : “ F ra n k fu r te r a s k e d m e a b o u t th e s i tu a

t io n  in  th e s a b o te u r t r ia l  a n d I  to ld  h im  w h a t h a d h a p p e n e d . H e 

is  n o t a n a d m ire r o f  B id d le a n d a d m ira t io n w a s n o t k in d le d b y  

w h a t h e h e a rd f ro m  m e .”

1 9 F ra n c is B id d le , M e m o ra n d u m to  th e P re s id e n t , J u n e 3 0 ,1 9 4 2 , 

O F  5 0 3 6 , F .D .R . P a p e rs .

2 0 S tim s o n , D ia ry , J u ly 9 , 1 9 4 2 .

2 1 B id d le , M e m o ra n d u m to  th e P re s id e n t , J u n e 3 0 ,1 9 4 2 , O F  

5 0 3 6 , F .D .R . P a p e rs .

2 2 Ib id .

2 3 C o x , “ T h e S a b o te u r S to ry ,”  p . 1 7 .

2 4 S tim s o n , D ia ry , J u ly 1 , 1 9 4 2 .

2 5 A tto rn e y G e n e ra l , M e m o ra n d u m to  th e P re s id e n t , J u ly 1 6 , 

1 9 4 2 , B o x  6 1 , C o x P a p e rs .

2 6 B id d le to  F .D .R ., J u ly 6 , 1 9 4 2 , ib id .- , R a c h l is , T h ey C am e 

to  K ill,  p p . 1 8 1 -8 2 .

2 7 B id d le , In  B r ie f  A u th or ity ,  p . 3 3 1 .

2 8 R a c h l is , T h ey C am e to  K ill.  p p . 243-46 .

2 9 S id n e y F in e , F ran k  M u rp h y :  T h e W ash in g ton Y ears (A n n  

A rb o r , 1 9 8 4 ) , p p . 2 5 6 ,4 0 4 . A lp h e u s T . M a s o n , H ar lan  F isk e 

S ton e: P illa r  o f  th e L aw  (N e w  Y o rk , 1 9 5 6 ) , p . 6 5 4 -5 5 .

3 0 F ra n k fu r te r to M u rp h y , A u g . 1 4 , 1 9 4 2 . B o x 1 , E u g e n e 

G re s s m a n P a p e rs , M ic h ig a n H is to r ic a l C o l le c t io n s , B e n t le y H is

to r ic a l L ib ra ry , U n iv e rs i ty o f  M ic h ig a n , A n n  A rb o r , M ic h .

3 1 B id d le to  B y rn e s , J a n . 1 0  a n d 1 4 ,1 9 4 2 , B o x  1 2 3 0 , J a m e s F . 

B y rn e s P a p e rs , R o b e r t M u ld ro w  L ib ra ry , C le m s o n U n iv e rs i ty , 

C le m s o n , S .C .; J a m e s F . B y rn e s , A H  in  O n e L ife tim e  (N e w  

Y o rk , 1 9 5 8 ) , p p . 1 4 7 -5 6 ; B id d le , In  B r ie f  A u th or ity ,  p . 1 9 2 .

3 2 T h e d e fe n s e c o n c e d e d th a t B u rg e r w a s n o  lo n g e r a n A m e r i

c a n c i t iz e n b e c a u s e h e h a d s e rv e d in  th e G e rm a n a rm y a f te r h is

n a tu ra l iz a t io n .

3 3 K u r la n d a n d C a s p e r , e d s ., L an d m ark  B r ie fs an d A rgu 

m en ts, p . 5 2 4 .

3 4 Ib id ., p . 6 6 5 .

3 5 Ib id ., p . 6 1 1 .

3 6 Z W d .,p p . 6 0 8 -0 9 .

3 7 F ra n k fu r te r , C o n fe re n c e N o te s in  S a b o te u rs’  C a s e , J u ly 3 0 , 

1 9 4 2 , P a ig e B o x  1 2 , F e l ix  F ra n k fu r te r P a p e rs , M a n u s c r ip t D i 

v is io n , H a rv a rd L a w  S c h o o l , C a m b r id g e , M a s s . T h e re is  a ls o 

a la rg e c o l le c t io n o f  F ra n k fu r te r p a p e rs a t th e L ib ra ry  o f  

C o n g re s s .

3 8 D ra f t o rd e r , E x  p a r te Q u ir in , B o x  7 2 , S ta n le y R e e d P a p e rs , 

S p e c ia l C o l le c t io n s , U n iv e rs i ty o f  K e n tu c k y L ib ra r ie s , L e x in g

to n , K y .

3 9 3 1 7 U .S . 1 ,2 1 (1 9 4 2 ) .

4 0 R a c h l is , T h ey C am e to  K ill,  p . 2 8 1 .

4 1 W il l ia m  D . H a s s e t t , O ff  th e R ecord w ith  F .D .R ., 1942- 

1945 (N e w  B ru n s w ic k , N .J ., 1 9 5 8 ) , p . 9 0 .

4 2 Ib id ., p . 9 7 .

4 3 Ib id ., p . 9 8 .

4 4 R a c h l is , T h ey C am e to  K ill,  p . 2 8 1 .

4 5 Q u o te d in  C y ru s B e rn s te in , “ T h e S a b o te u r T r ia l .”  1 1 G e o rg e 

W a sh in g to n L a w  R e v ie w , p p . 1 8 8 -8 9 (1 9 4 2 ) . H a u p t, H e in c k , 

K e r l in g , N e u b a u e r , Q u ir in , a n d T h ie l w e re b u r ie d in  a  p o tte r’ s 

f ie ld  a t th e s o u th e rn t ip  o f  th e D is tr ic t o f  C o lu m b ia . I n  1 9 4 8 , 

D a s c h a n d B u rg e r w e re re le a s e d f ro m  p r is o n a n d d e p o r te d to  

G e rm a n y .

4 6 Q u o te d in  M a s o n , H ar lan  F isk e S ton e, p . 6 5 9 .

4 7 S to n e to  B o s k e y , A u g . 2 0 ,1 9 4 2 , B o x  6 9 , H a r la n F is k e S to n e 

P a p e rs , L ib ra ry  o f  C o n g re s s .

4 8 S to n e to  B o s k e y , A u g . 5 ,1 9 4 2 , ib id .

4 9 S to n e , M e m o ra n d u m (D ra f t O p in io n ) , c irc u la te d to  th e C o u r t , 

S e p te m b e r 2 5 , 1 9 4 2 , p . 6 , ib id .

5 0 S to n e to  B o s k e y , A u g . 9 ,1 9 4 2 , ib id .

5 1 S to n e to  B o s k e y a n d J a m e s L .  M o rr is o n , A u g . 1 4 ,1 9 4 2 , ib id . 

T h e f u l l  te x t o f  A r t ic le  o fW a r 1 5 is  a s f o l lo w s :PONMLKJIHGFEDCBA

AR T.15. JU R ISD IC TIO N N O T  EXC LU SIVE.—

The  provisions of these  artic les  conferring  ju ris

diction  upon  courts-m artia l shall not be  construed 

as  depriv ing  m ilitary  com m issions, provost courts, 

or other m ilitary  tribunals of concurrent ju risd ic

tion in respect of offenders or offenses that by  

statute  or  by  the  law  of w ar m ay  be  triab le  by  such  

m ilitary  com m issions, provost courts, or  other m ili

tary  tribunals.

4 1 U .S . S ta tu te s a t L a rg e , 6 6 th C o n g ., S e s s . I I ,  C h . 2 2 7 ,1 9 2 0 

a t 7 9 0 .

5 2 S e e U .S . S e n a te S u b c o m m it te e o f  th e C o m m it te e o n  M il i ta ry  

A f fa i r s , H e a r in g s , E stab lish m en t o f  M ilita ry  Ju stice, 6 6 th 

C o n g ., s e s s . 1 ,1 9 1 9 , a t 2 5 0 .

5 3 T h e le a d in g p re c e d e n t f o r  th is d o c tr in e is U n ite d S ta te s v . 

H u d so n , 7  C ra n c h 3 2  (1 8 1 2 ) , in  w h ic h  th e S u p re m e C o u r t s a id : 

“ T h e le g is la t iv e a u th o r i ty o f  th e U n io n  m u s t f i r s t  m a k e a n a c t a 

c r im e , a f f ix  a  p u n is h m e n t to  i t ,  a n d d e c la re th e C o u r t th a t s h a l l 

h a v e ju r is d ic t io n o f  th e o f fe n s e .”  Ib id , a t 3 4 . F o r a d is c u s s io n 

o f  H u d so n's re le v a n c e to  th e la w  o f  w a r a n d S to n e’ s d e p a r tu re 

f ro m  th e h o ld in g in  th e c a s e , se e S h e ld o n G lu e c k , W ar  C rim i 

n a ls, T h eir  P rosecu tion &  P u n ish m en t (N e w  Y o rk , 1 9 4 4 ) , 

p p . 1 0 2 -0 3 .

5 4 E d w a rd S . C o rw in w ro te th a t i t  w a s s ta r t l in g f o r  S to n e to  

b a s e l ia b i l i ty  o f  th e p e t i t io n e rs in  th e S a b o te u rs’  C a s e “ o n a 

c a s u a l s ta tu to ry re fe re n c e to  s o v a g u e a c o n c e p t a s ‘ o f fe n s e s 

t r ia b le b y  th e la w  o f  w a r .’  N o t o n ly  w o u ld s u c h a  c h a rg e f a i l  to
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a c q u a in t th e a c c u s e d w ith  th e ‘ n a tu re a n d c a u s e o f  th e a c c u

s a t io n’ a g a in s t h im , b u t th e re d u c t io n o f  i t  to  a s u f f ic ie n t ly 

d e f in i te o f fe n s e e x c e p t b y  s ta tu te a n te d a t in g th e c o m m is s io n 

o f  s u c h o f fe n s e w o u ld b e c le a r ly PONMLKJIHGFEDCBAe x p o s t fa c to’ ’LKJIHGFEDCBA T ota l  W ar  

an d th e C on stitu tion  (N e w  Y o rk , 1 9 4 7 ) , p p . 1 1 8 -1 1 9 .

5 5 S to n e to  B o s k e y a n d M o rr is o n , A u g . 1 4 ,1 9 4 2 , B o x  6 9 , S to n e 

P a p e rs .

5 6 W il l ia m  E d w a rd H a l l , A  T rea tise on In tern a tion a l  L aw  

(L o n d o n , 1 9 0 9 ) . p . 5 3 4 .

5 7 3 1 7 U .S . a t 3 7 .

5 8 S to n e to  B o s k e y , A u g . 2 0 , 1 9 4 2 , B o x  6 9 , S to n e P a p e rs .

5 9 S e e J a m e s W il la rd  H u rs t , T h e L aw  o f  T reason (W e s tp o r t , 

C o n n ., 1 9 7 1 ) , p p . 1 4 7 .

6 0 M ic h a l R . B e lk n a p , “ T h e S u p re m e C o u r t G o e s to  W a r : T h e 

M e a n in g a n d Im p l ic a t io n s o f  th e N a z i S a b o te u r C a s e ,”  8 9 M il i 

ta ry  L a w  R e v ie w , 5 9 ,8 7 (1 9 8 0 ) . S e e a ls o E d w a rd S . C o rw in , 

“ T h e W a r a n d th e C o n s t i tu t io n ,”  3 7 A m e r ic a n P o li t ic a l S c i

e n c e R e v ie w , 2 1 (1 9 4 3 ) ; T ota l  W ar  an d th e C on stitu tion , p . 

1 1 8 .

6 1 S to n e to  B o s k e y a n d M o rr is o n , A u g . 1 4 ,1 9 4 2 , B o x  6 9 , S to n e 

P a p e rs .

6 2 Ib id .

6 3 B e lk n a p , “ T h e S u p re m e C o u r t G o e s to  W a r ,”  p . 8 5 .

6 4 S to n e to  B o s k e y , S e p t. 5 , 1 9 4 2 , B o x  6 9 , S to n e P a p e rs .

6 5 F ra n k fu r te r to  S to n e , S e p t. 1 4 , 1 9 4 2 , ib id .

“ S to n e to  F ra n k fu r te r , S e p t. 1 6 , 1 9 4 2 , ib id .

6 7 F ra n k fu r te r to  S to n e , u n d a te d , ib id .

6 8 S u g g e s t io n s m a d e b y  R o b e r ts to  S to n e , u n d a te d , P a ig e B o x  

1 2 , F ra n k fu r te r P a p e rs , H a rv a rd L a w  S c h o o l .

6 9 F ra n k fu r te r to  S to n e , O c t. 1 5 ,1 9 4 2 , B o x  1 7 2 , ib id .

7 0 B la c k to  S to n e , O c t. 2 , 1 9 4 2 , B o x  2 6 9 , H u g o L .  B la c k P a

p e rs , L ib ra ry  o f  C o n g re s s .

7 1 D o u g la s to  S to n e , O c t. 1 7 , 1 9 4 2 , B o x  7 6 , W il l ia m  O . D o u

g la s P a p e rs , L ib ra ry  o f  C o n g re s s .

7 2 S to n e , M e m o ra n d u m f o r  th e C o n fe re n c e , O c t. 1 7 ,1 9 4 2 , B o x  

6 9 , S to n e P a p e rs . B la c k w ro te o n  h is c o p y o f  th is m e m o ra n

d u m : “  I  s u g g e s te d th is c h a n g e . R o b e r ts &  J a c k s o n a ls o w a n te d 

th e s e n te n c e o u t.”  B o x  2 6 9 , B la c k  P a p e rs .

7 3 M e m o ra n d u m b y  F .F ., s e n t to  s o m e o f  th e B re th re n— R o b

e r ts , R e e d , a n d B y rn e s— f ro m  M il fo rd  d u r in g A u g u s t , 1 9 4 2 , 

P a ig e B o x  1 2 , F ra n k fu r te r P a p e rs , H a rv a rd L a w  S c h o o l .

7 4 B o x  7 2 , R e e d P a p e rs .

7 5R e e d to  F ra n k fu r te r , u n d a te d , re c e iv e d S e p t. 1 3 ,1 9 4 2 , P a ig e

B o x 1 2 , F ra n k fu r te r P a p e rs , H a rv a rd L a w  S c h o o l .

7 6 J a c k s o n , M e m o ra n d u m , O c t. 2 3 , 1 9 4 2 , B o x  1 2 4 , R o b e r t H . 

J a c k s o n P a p e rs , L ib ra ry  o f  C o n g re s s .

7 7 T h is d o c u m e n t, w h ic h  is  in  th e p a p e rs o f  J u s t ic e s R e e d , D o u

g la s , B la c k , M u rp h y , J a c k s o n , a n d F ra n k fu r te r , w a s p u b l is h e d 

in  i ts e n t i re ty in  M ic h a l B e lk n a p , “ F ra n k fu r te r a n d th e N a z i 

S a b o te u rs ,”  S u p rem e C ou rt  H isto r ica l  S ociety Y earb ook , 

1 9 8 2 , p p . 6 8 -7 1 .

7 8 P a ig e B o x  1 2 , F ra n k fu r te r P a p e rs , H a rv a rd L a w  S c h o o l .

7 9 Ib id .

8 0 R o b e r ts to  F ra n k fu r te r , u n d a te d , ib id .

8 1 S to n e to  R o g e r N e ls o n , N o v . 3 0 , 1 9 4 2 , B o x  6 9 , S to n e P a

p e rs .

8 2 D ra f t o f  p a g e f o r  E x  p a r te Q u ir in  o p in io n , B o x  7 6 , D o u g la s 

P a p e rs .

8 3 3 1 7 U .S . a t 4 7 -4 8 .

8 4 B id d le , M e m o ra n d u m f o r  th e P re s id e n t , O c t. 2 9 , 1 9 4 2 , O F  

3 6 0 3 , F .D .R . P a p e rs .

8 5W ie n e r , “ F u r th e r O b s e rv a t io n s o n E x p a r te Q u ir in ,"  A u g . 

1 , 1 9 4 3 , P a ig e B o x 1 2 , F ra n k fu r te r P a p e rs , H a rv a rd L a w  

S c h o o l .

8 6 Ib id .

8 7 W ie n e r , “ O b s e rv a t io n s o n E x p a r te Q u ir in ,”  N o v . 2 , 1 9 4 2 , 

ib id .

8 8 W ie n e r , “ F u r th e r O b s e rv a t io n s ,”  ib id .

8 9 Ib id .

9 0 W ie n e r , “ O b s e rv a t io n s ,”  ib id .

9 1 W ie n e r to  F ra n k fu r te r , J a n . 1 3 , 1 9 4 3 , ib id .

9 2 W ie n e r , “ F u r th e r O b s e rv a t io n s ,”  ib id .

9 3 F e l ix  F ra n k fu r te r , M e m o ra n d u m , R o se n b e rg v . U n ite d S ta te s , 

J u n e 4 ,1 9 5 3 , B o x  6 5 , F ra n k fu r te r P a p e rs , H a rv a rd L a w  S c h o o l . 

T h e C o u r t d id  n o t g ra n t c e r t io ra r i in  R o se n b e rg in  th is in s ta n c e 

b e c a u s e o n e o f  th e f o u r J u s t ic e s v o t in g f o r i t — J a c k s o n—  

c h a n g e d h is v o te . Ib id .

9 4 T ra n s c r ip t io n o f  in te rv ie w s o f  W il l ia m  O . D o u g la s , b y  W a lte r 

F . M u rp h y , p p . 2 0 4 -0 5 , S e e le y G . M u d d M a n u s c r ip t L ib ra ry , 

P r in c e to n U n iv e rs i ty , P r in c e to n , N .J .

9 5 J o h n P . F ra n k , M arb le  P a lace (N e w  Y o rk , 1 9 5 8 ) , p p . 2 4 9 - 

5 0 .

9 6 R ic h a rd P o le n b e rg , W ar  an d S ociety (N e w  Y o rk , 1 9 7 2 ) , p p . 

4 4 -4 5 .

9 7 S e e R o b e r t H . J a c k s o n , T h e S u p rem e C ou rt  in  th e  A m er i 

can S ystem o f  G overn m en t (C a m b r id g e , M A ,  1 9 5 5 ) , p . 2 5 .
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A  t im e o f  o r ig in a t io n is in e v i ta b ly a t im e o f  

c h o ic e . I n  A m e r ic a n c o n s t i tu t io n a l d is c o u rs e th e 

f ra m in g o f  th e B i l l  o f  R ig h ts a n d th e F o u r te e n th 

A m e n d m e n t w e re p e r io d s o f  c h o ic e d u r in g w h ic h 

th e S u p re m e C o u r t l im i te d  ra th e r th a n e n la rg e d 

r ig h ts c la im s . T h e e ra o f  th e S e c o n d W o r ld  W a r , 

b y  c o n tra s t , w itn e s s e d a n e w  b e g in n in g f o r  F i r s t 

A m e n d m e n t g u a ra n te e s b u i l t u p o n th e ju r is p ru

d e n t ia l f o u n d a t io n e s ta b l is h e d in  PONMLKJIHGFEDCBAP a lk o v . C o n

n e c tic u t (1 9 3 7 ) a n d f o o tn o te f o u r  o f  th e C a ro le n e 

P ro d u c ts d e c is io n o f  1 9 3 8 .2 T h e c h a n g e re p re

s e n te d th e a s c e n d a n c y o f  a c o u n te r -m a jo r i ta r ia n 

th e o ry e s ta b l is h e d d u r in g th e 1 9 3 0 s .3 A f te r  th e 

w a r b e g a n , c a s e s in v o lv in g la b o r g ro u p s a n d 

J e h o v a h’ s W itn e s s e s te s te d th e l im i ts o f  th is 

th e o ry ; b u t u l t im a te ly c h a n g e o c c u r re d w ith in  

th e b o u n d a r ie s o f  c o n t in u i ty , c o n d i t io n e d b y a 

n o n p a r t is a n r ig h ts d is c o u rs e o f  D e m o c ra t ic a n d 

R e p u b l ic a n p a r ty p re s id e n t ia l c a n d id a te s , a n d a 

p ro fe s s io n a l le g a l d is c o u rs e th a t d re w  p r in c ip a l ly 

u p o n c a s e s d e c id e d d u r in g th e 1 9 3 0 s .4

I

A  y e a r b e fo re P e a r l H a rb o r , F ra n k l in D . 

R o o s e v e l t s ta te d s u c c in c t ly th e v a lu e s f o r  w h ic h 

A m e r ic a n s w e re p re p a re d to  f ig h t .5 T h e “ F o u r 

F re e d o m s”  f o rm u la te d in  th e P re s id e n t’ s a n n u a l 

m e s s a g e to  C o n g re s s o n J a n u a ry 6 , 1 9 4 1 , l in k e d

th e e c o n o m ic a n d s o c ia l s e c u r i ty o f  in d iv id u a ls 

a n d g ro u p s to  p re s e rv in g th e “ f o u n d a t io n s o f  a 

h e a l th y a n d s tro n g d e m o c ra c y .” 6 A lo n g w ith  

f re e d o m f ro m  w a n t a n d f e a r , th e “ e s s e n t ia l h u

m a n f re e d o m s”  u p o n w h ic h th e s e c u r i ty o f  

A m e r ic a n s a n d th e w o r ld ’ s p e o p le s d e p e n d e d 

w e re f i r s t , th e “ f re e d o m o f  s p e e c h a n d e x p re s

s io n— e v e ry w h e re in  th e w o r ld ,”  a n d s e c o n d , th e 

“ f re e d o m o f  e v e ry p e rs o n to  w o rs h ip G o d in  h is 

o w n w a y— e v e ry w h e re in  th e w o r ld .”  F o re ig n 

d ic ta to rs a c ro s s th e s e a s c h a l le n g e d th e s e d e m o

c ra t ic f re e d o m s o n s u c h a s c a le th a t th e t im e w a s 

“ u n iq u e in  o u r h is to ry .”  A c c o rd in g ly , n o th in g 

le s s th a n th e “ fu l l  c o o p e ra t io n f ro m  a l l g ro u p s”  

w a s n e c e s s a ry to  p re s e rv e th e n a t io n . E v e n s o , 

n a t io n s “ d o n o t f ig h t b y a rm a m e n ts a lo n e ,”  

R o o s e v e l t s a id ; th e y “ m u s t h a v e th e s ta m in a a n d 

c o u ra g e w h ic h c o m e f ro m  a n u n s h a k a b le b e l ie f 

in  th e m a n n e r o f  l i f e  w h ic h th e y a re d e fe n d in g .”  

T h e “ f e w  s la c k e rs o r  t ro u b le m a k e rs in  o u r m id s t”  

w h o th re a te n e d g ro u p c o o p e ra t io n w o u ld b e 

“ s h a m e [d ] b y  p a tr io t ic e x a m p le .”  I f  th a t f a i le d , 

th e y w o u ld b e s u b je c te d to  th e “ s o v e re ig n ty o f  

th e g o v e rn m e n t.”

R o o s e v e l t’ s s p e e c h re f le c te d a p o p u la r a tt i

tu d e to w a rd s r ig h ts in  w a r t im e th a t w a s u n iq u e 

in  A m e r ic a n h is to ry . D u r in g th e W a r o f  I n d e

p e n d e n c e a n d i ts a f te rm a th in  th e s tru g g le b e

tw e e n F e d e ra l is ts a n d J e f fe rs o n ia n R e p u b l ic a n s ,
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s ta te a n d n a t io n a l o f f ic ia ls la u d e d f re e d o m s o f  

s p e e c h , p re s s , a n d re l ig io n in  th e a b s tra c t e v e n 

a s th e y l im i te d  th o s e r ig h ts in  p ra c t ic e . S im i

la r ly , A b ra h a m L in c o ln ’ s re o r ie n ta t io n o f  w a r

t im e p u rp o s e f ro m  s a v in g th e U n io n to  a c ru

s a d e a g a in s t s la v e ry , l ik e  W o o d ro w W ils o n ’ s 

s u p p o r t f o r  n a t io n a l e th n ic s e l f -d e te rm in a t io n 

in  th e F o u r te e n P o in ts , l in k e d th e d e fe n s e o f  d e

m o c ra c y to  a re c o g n i t io n o f  h u m a n r ig h ts . Y e t 

b o th le a d e rs m o b i l iz e d n a t io n a l m o ra le b y  p ro s

e c u t in g th o s e w h o  d is a g re e d w ith  th e s e a n d o th e r 

w a r t im e g o a ls .7 R o o s e v e l t a f f i rm e d , h o w e v e r , 

th a t th e f re e d o m s o f  e x p re s s io n a n d re l ig io n w e re PONMLKJIHGFEDCBA
so u rc e s o f  p a tr io t ic f e e l in g b a s ic to a n y t ru e 

d e m o c ra c y .8

T h is n e w r ig h ts c o n s c io u s n e s s s t im u la te d 

n e w  is s u e s in v o lv in g  r ig h ts c la im s . F ro m  I n d e

p e n d e n c e to  th e 1 9 2 0 s , a s s e r t io n s o f  c iv i l  l ib e r

t ie s w e re c la im s a g a in s t in d iv id u a ls , g ro u p s , a n d 

c o m m u n ity a u th o r i ty . H o w e v e r , a s to ta l i ta r ia n 

re g im e s e s p o u s e d c re e d s o f  ra c ia l a n d c u l tu ra l 

s u p re m a c y a n d th re a te n e d d e m o c ra t ic in s t i tu

t io n s o n  a w o r ld -w id e s c a le d u r in g th e 1 9 3 0 s a n d 

1 9 4 0 s , p o p u la r d e m a n d g re w f o r g o v e rn m e n t 

in te rv e n t io n to  d e fe n d in d iv id u a l a n d g ro u p f re e

d o m  o n th e b a s is o f  r ig h ts . A s a re s u l t , ra d ic a l 

a n d m o d e ra te la b o r o rg a n iz a t io n s , m in o r i ty re

l ig io u s a n d ra c ia l g ro u p s , a n d l ib e r ta r ia n a d v o

c a te s s u c h a s th e A m e r ic a n C iv i l  L ib e r t ie s U n io n 

a c q u ire d in c re a s e d c o n s t i tu t io n a l le g i t im a c y . 

M o re th a n e v e r b e fo re i t  w a s a p p a re n t th a t c iv i l  

l ib e r t ie s c la im s e x is te d n o t o n ly  a g a in s t p e rs o n s 

a n d g o v e rn m e n ts b u t a ls o w ith in  th e c o m m u n ity . 

T h u s th e c o m m u n ity’ s p o w e r to  c u rb a n d d e s tro y 

r ig h ts c o e x is te d w ith  i ts  a u th o r i ty to  s a n c t io n a n d 

e x p a n d r ig h ts . I n d e e d , J a m e s M a d is o n h a d 

c h a n g e d f ro m  o p p o s in g to s u p p o r t in g a b i l l  o f  

r ig h ts in  p a r t b e c a u s e h e s a id i t  w o u ld e s ta b l is h 

a b a s is f o r  a p p e a l in g to  th e “ s e n s e o f  th e c o m 

m u n ity .” 9 P r io r to th e 1 9 3 0 s A m e r ic a’ s re c o rd 

o f  e n fo rc in g c iv i l  l ib e r t ie s w a s m ix e d a t b e s t ; b u t 

d u r in g th e S e c o n d W o r ld  W a r , R o o s e v e l t’ s F o u r 

F re e d o m’ s s p e e c h s u g g e s te d M a d is o n’ s v is io n 

w a s m o re l ik e ly  to  b e f u l f i l le d .

R o o s e v e l t’ s a s s e r t io n th a t f re e e x p re s s io n w a s 

f u n d a m e n ta l in d ic a te d to o th e a s c e n d a n c y o f  a 

n o n p a r t is a n r ig h ts c o n s c io u s n e s s . I t  w a s t ru e 

th a t c e r ta in la b o r a n d h u m a n i ta r ia n g ro u p s b e n

e f i t in g  f ro m  th e n e w d e fe n s e o f  f re e e x p re s s io n 

b e lo n g e d to  th e D e m o c ra ts’  N e w  D e a l c o a l i t io n .1 0 

N e v e r th e le s s , R o o s e v e l t g a v e p re fe re n c e to  th e 

r ig h ts o f  s p e e c h a n d p re s s “ w ith o u t re g a rd to

p a r t is a n s h ip .”  H e d id  s o in  s u p p o r t o f  w h a t h e 

c a l le d th e “ m o ra l o rd e r ,”  a “ g o o d s o c ie ty .. . a b le 

to f a c e s c h e m e s o f  w o r ld d o m in a t io n a n d f o r 

e ig n re v o lu t io n s a l ik e w ith o u t f e a r .” S ig n i f i

c a n t ly , c e r ta in P ro g re s s iv e R e p u b l ic a n s s in c e 

T h e o d o re R o o s e v e l t h a d d e fe n d e d in c re a s e d 

f re e d o m o f  e x p re s s io n o n th e g ro u n d th a t i t  

u n d e rc u t ra d ic a l is m a n d s tre n g th e n e d p o p u la r 

a tta c h m e n t to  e s ta b l is h e d in s t i tu t io n s .

T h e l in k a g e s b e tw e e n th e P ro g re s s iv e R e p u b

l ic a n f a c t io n a n d th e is s u e o f  f re e e x p re s s io n c a n 

b e in fe r re d f ro m  c o n tro v e rs ie s in v o lv in g  re fo rm  

la b o r le g is la t io n , in c lu d in g th e s tru g g le to re

p e a l th e la b o r in ju n c t io n .1 1 M o re o v e r , b e tw e e n 

1 9 0 5 a n d 1 9 2 5 , e s p e c ia l ly d u r in g W o r ld  W a r I ,  

C h a r le s E v a n s H u g h e s a n d H a r la n F is k e S to n e 

to o k p o s i t io n s re g a rd in g P a c i f is ts , S o c ia l is ts , o r 

la b o r ra d ic a ls th a t u p h e ld f re e d o m o f  e x p re s

s io n , b ro a d ly d e f in e d .1 2 T h a t T h e o d o re 

R o o s e v e l t’ s ju s t i f ic a t io n f o r s e e k in g ju d ic ia l 

c a n d id a te s n o t u n f r ie n d ly to  la b o r w a s d r iv e n b y  

c o n s e rv a t iv e c o n s id e ra t io n s is s u g g e s te d b y  s e v

e ra l p r iv a te le t te rs . “ I f  I  a p p o in t [Y a le la w  p ro

f e s s o r a n d s ta te s u p re m e c o u r t ju d g e J o h n K .]  

B e a c h ,”  R o o s e v e l t w ro te W il l ia m  H . T a f t , “ I  s h a l l 

m a k e a s ta te m e n t to th e e f fe c t th a t o n e o f  m y  

m a in re a s o n s w a s to  g e t o n th e [ f e d e ra l a p p e a ls ] 

c o u r t a m a n w h o  h a d k n o w le d g e o f , a n d re a l s y m 

p a th y w ith , th e re a l n e e d s o f  la b o r . H e h a s b e e n 

c o u n s e l f o r a la b o r u n io n .” 1 3 T o a f r ie n d 

R o o s e v e l t w ro te :PONMLKJIHGFEDCBA

I th ink  [Beach], . .has an understand

ing of labor conditions and therefore  
is prepared  to  sym path ize  w ith  the  la 
bor people  w hen  they  are right. ... I 
w ish a judge, and especia lly a Fed 
era l judge, to alw ays have  the broad  
sym pathy w hich w ould m ake  him  un 
derstand  the labor side.14

R o o s e v e l t’ s le t te r to  H e n ry C a b o t L o d g e re g a rd

in g  th e a p p o in tm e n t o f  O liv e r W e n d e l l H o lm e s , 

J r . , to  th e S u p re m e C o u r t m a k e s a s im i la r p o in t :

The  labor decisions  w hich have  been  
critic ized by som e of the big ra ilroad  
m en  and  other m em bers of la rge  cor

porations constitu te to m y m ind a  
strong point in Judge H olm es ’ favor. 
The ablest law yers and greatest 
judges  are  m en  w hose  past has  natu-



JOURNAL 1996, vol. I 85PONMLKJIHGFEDCBA

ra lly brought them  in to close re la tion

ship  w ith  the  w ealth iest and  m ost pow 

erfu l clients, and I am  glad  w hen I can  

find  a  judge  w ho  has  been  able  to  pre 

serve his aloofness of m ind so as to  

keep  his  broad  hum anity  of fee ling  and  

his sym pathy  for the  class from  w hich  

he has not draw n his clients. I th ink  

it em inently desirable that our Su 

prem e C ourt should show  in unm is

takable fashion the ir entire sym pa 

thy w ith all proper effort to secure  

the m ost favorable possib le  consid 

eration for the m en w ho m ost need  

that consideration.15aZYXWVUTSRQPONMLKJIHGFEDCBA

B e tw e e n 1 9 3 1 a n d 1 9 3 7 R e p u b l ic a n s re f le c t

in g a P ro g re s s iv e t ra d i t io n w h o s e rv e d o n th e 

S u p re m e C o u r t w e re C h a r le s E v a n s H u g h e s , 

H a r la n F is k e S to n e , a n d O w e n J . R o b e r ts . T h e s e 

th re e J u s t ic e s , a lo n g w ith  D e m o c ra ts L o u is D . 

B ra n d e is a n d B e n ja m in N . C a rd o z o (w h o re

p la c e d c iv i l  l ib e r t ie s a d v o c a te O liv e r W e n d e l l 

H o lm e s , J r . , in  1 9 3 2 ) , f o rm e d th e f i r s t m a jo r i ty 

in  th e C o u r t’ s h is to ry to  u p h o ld s ig n i f ic a n t g u a r

a n te e s o f  f re e p re s s a n d s p e e c h .1 6 T h e f i r s t o f  

R o o s e v e l t’ s F o u r F re e d o m s w a s th u s c o n s is te n t 

w ith  th e v a lu e s o f n o te d P ro g re s s iv e R e p u b l i

c a n s w h o b y 1 9 3 7 a lre a d y h a d h e lp e d to t ra n s

f o rm  th e m e a n in g o f  th e F irs t A m e n d m e n t.

F o r e x a m p le , d u r in g W o r ld  W a r I ,  S to n e , a s a 

m e m b e r o f  th e B o a rd o f  I n q u iry in v e s t ig a t in g 

p o l i t ic a l a g i ta to rs , f a v o re d le n ie n t t re a tm e n t o f  

t ru e p a c i f is ts a n d ra d ic a ls w h o s e c o n d u c t d id  n o t 

in v o lv e f o rc e , b e c a u s e ,

W hen  one  rea lizes the  seriousness of 

the ir purpose and the pow er of the ir 

in fluence over the ignorant and dis 

contented, he  can  have  no  illusion that 

the m ere application of force to  them  

or the  forcib le suppression of the ir in 

cendiary  utterances  w ill bring  any  rea l 

solution of the problem w hich they

I n  1 9 4 2 , W e n d e l l L .  W il lk ie  a rg u e d th e d e fe n s e o f  W il l ia m  S c h n e id e rm a n ( c e n te r , f la n k e d b y  U .S . M a rs h a ls ) , th e s e c re

ta ry o f  th e C o m m u n is t P a r ty in  C a l i fo rn ia , b e fo re th e S u p re m e C o u r t . H e u rg e d th e C o u r t to  re v e rs e a F e d e ra l D is tr ic t 

C o u r t o rd e r re v o k in g th e c i t iz e n s h ip o f  th e R u s s ia n -b o rn S c h n e id e rm a n b e c a u s e o f  h is p o l i t ic a l a f f i l ia t io n . W il lk ie  la te r 

c o m p la in e d th a t w a r t im e p ro v id e d a c l im a te “ p s y c h o lo g ic a l ly s u s c e p t ib le to  w itc h  h u n t in g a n d m o b -b a i t in g .”
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create. . . All hum an experience  
teaches us  that a  m oral issue  cannot 
be suppressed or settled by m aking  
its supporters m artyrs.17aZYXWVUTSRQPONMLKJIHGFEDCBA

A ls o  S to n e d e n ie d th a t h e v o te d w ith  th e m a jo r

i ty  in  PONMLKJIHGFEDCBAG it lo w  v . N .Y . (1 9 2 5 ) , c la im in g th a t a l

th o u g h th e re p o r te r in c lu d e d h im  in  th e m a jo r

i ty , in  f a c t h e h a d ta k e n n o p a r t . N e v e r th e le s s , 

h e s a id , h e p re fe r re d th e d is s e n t in g v ie w s o f  

H o lm e s a n d B ra n d e is . H e d id , h o w e v e r , s u p p o r t 

le g is la t iv e re s tr ic t io n o f  f re e e x p re s s io n w h e re 

th e th re a t w a s “ re a l ,”  u n l ik e H o lm e s a n d 

B ra n d e is w h o v ie w e d s u c h r is k  a s m o re f a n c i

f u l . 1 8 A lth o u g h th e la w  p ra c t ic e o f  o n e o f  S to n e’ s 

B re th re n , R o b e r ts , in c lu d e d m a n y c o rp o ra t io n s , 

h is re p u ta t io n f o r  in d e p e n d e n c e w a s s u c h th a t , 

a f te r h e p ro s e c u te d a n d w o n c o n v ic t io n s o f  th e 

T e a p o t D o m e m a le fa c to rs , a n d s u c c e s s fu l ly re p

re s e n te d la b o r c l ie n ts , h e re c e iv e d th e s u p p o r t o f  

m o s t P ro g re s s iv e R e p u b l ic a n s a n d o rg a n iz e d la 

b o r w h e n H e rb e r t H o o v e r a p p o in te d h im  to  th e 

S u p re m e C o u r t in  1 9 3 0 . U .S . A tto rn e y G e n e ra l 

S to n e h a d s u p p o r te d R o b e r ts a s a s p e c ia l p ro s

e c u to r b e c a u s e o f  h is re p u ta t io n f o r in d e p e n

d e n c e ; H u g h e s a ls o k n e w o f  R o b e r ts b y re p u ta

t io n  f o r  th e s a m e re a s o n .1 9

R o o s e v e l t’ s a d v o c a c y o f  re l ig io u s e x p re s s io n 

h a d o th e r p o l i t ic a l a n d c o n s t i tu t io n a l c o n t in g e n

c ie s . F o r y e a rs p r io r to  R o o s e v e l t’ s F o u r F re e

d o m s s p e e c h , re l ig io u s in to le ra n c e h a d in f lu 

e n c e d n a t io n a l p o l i t ic a l d is c o u rs e . D u r in g th e 

1 9 2 8 p re s id e n t ia l e le c t io n D e m o c ra t A 1  S m ith’ s 

a p p e a l to u rb a n e th n ic v o te rs a ro u s e d th e re l i

g io u s p re ju d ic e s o f  n a t iv is t A m e r ic a n s . S im i

la r ly , a n t i -S e m it is m w a s c e n tra l to th e R e v . 

C h a r le s C o u g h l in’ s a tta c k o n R o o s e v e l t a n d th e 

N e w  D e a l th ro u g h o u t th e 1 9 3 0 s . I n  C o n g re s s 

d e b a te s in v o lv in g  la b o r a c t iv is m o r th e s ta tu s o f  

n a tu ra l iz e d c i t iz e n s o f  im m ig ra n t b a c k g ro u n d 

s o m e t im e s e v id e n c e d a n t i -C a th o l ic a n d a n t i - J e w - 

is h s e n t im e n ts th a t l in k e d e th n o re l ig io u s c u l tu re 

to  ra d ic a l is m . T h e A m e r ic a n g o v e rn m e n t’ s c a u

t io u s p o l ic y  to w a rd J e w s a tte m p t in g to  f le e N a z i 

G e rm a n y a n d o c c u p ie d E u ro p e d u r in g th e 1 9 3 0 s 

a n d e a r ly 1 9 4 0 s f o c u s e d f u r th e r p u b l ic a tte n t io n 

o n th e p o l i t ic a l d im e n s io n s o f  re l ig io n . I n  p a r t 

b e c a u s e o f  th e s e p ro b le m s R o o s e v e l t’ s A tto rn e y 

G e n e ra l F ra n k M u rp h y c re a te d w ith in  th e J u s

t ic e D e p a r tm e n t th e C iv i l  L ib e r t ie s U n it , c h a rg e d 

w ith  m o n ito r in g r ig h ts c o n f l ic ts to d e te rm in e 

w h e th e r f e d e ra l in te rv e n t io n w a s a p p ro p r ia te .2 0

T h e S u p re m e C o u r t w a s n o t im m u n e to  s u c h 

te n s io n s . R o o s e v e l t’ s a p p o in tm e n t o f  M u rp h y 

to th e C o u r t in  1 9 4 0 e n c o u n te re d s u b t le c r i t i 

c is m b a s e d o n M u rp h y ’ s a d h e re n c e to  C a th o l i

c is m . P u b l ic c o m m e n ts c o n c e rn in g J u s t ic e s 

B ra n d e is a n d C a rd o z o s o m e t im e s h a d a n t i - 

S e m it ic o v e r to n e s ; J u s t ic e J a m e s C . M c R e y n o ld s’  

k n o w n p re ju d ic e to w a rd h is tw o J e w is h c o l

le a g u e s in d ic a te d , m o re o v e r , th a t re l ig io u s in 

to le ra n c e e x is te d w ith in  a s w e l l a s w ith o u t th e 

C o u r t .2 1 T h u s R o o s e v e l t’ s f o rm u la t io n o f  re l i

g io u s e x p re s s io n a s th e s e c o n d f re e d o m s u g g e s te d 

th a t th e t im e h a d c o m e f o r  th e g o v e rn m e n t to  

c o n f ro n t o n e o f  th e m o s t c o n f l ic te d d im e n s io n s 

o f  A m e r ic a n p u b l ic d is c o u rs e o n th e s id e o f  f r e e r 

re l ig io u s e x p re s s io n .

T h e e m e rg e n c e o f  W e n d e l l L .  W il lk ie ’ s c iv i l  

l ib e r ta r ia n is m a s a p o l i t ic a l f o rc e u n d o u b te d ly 

a ls o in f lu e n c e d R o o s e v e l t . I n  1 9 3 8— th e y e a r 

b e fo re h e s w itc h e d p a r t ie s , w h ic h in  tu rn le d to  

h is s u rp r is e n o m in a t io n a s th e R e p u b l ic a n p re s i

d e n t ia l c a n d id a te in  1 9 4 0— W il lk ie  w a rn e d a n 

I n d ia n a U n iv e rs i ty a u d ie n c e th a t th e “ l ib e ra l 

c a u s e”  w a s “ s t i l l in  n e e d o f  d e fe n s e .” “ F re

q u e n t ly ,”  h e to ld  h is l is te n e rs , “ y o u w il l  f in d  y o u r

s e l f in  th e m in o r i ty , a n d s o m e t im e s y o u w il l  f in d  

y o u rs e l f a lo n e”  b e c a u s e th e “ l ib e ra l a tte m p ts to  

d o  th e m o s t d i f f ic u l t  th in g in  th e w o r ld— n a m e ly , 

to  s tr ik e a t ru e b a la n c e b e tw e e n th e r ig h ts o f  th e 

in d iv id u a l a n d th e n e e d s o f  s o c ie ty .” 2 2 I n  h is 

d ra m a t ic p re s id e n t ia l c a m p a ig n , a n d a f te rw a rd , 

a s a p u b l ic f ig u re w h o s e s e rv ic e s R o o s e v e l t h im 

s e l f s o u g h t, W il lk ie ’ s “ o n e w o r ld ”  l ib e ra l is m 

e m p h a s iz e d th e im p o r ta n c e o f  d e fe n d in g c iv i l  

r ig h ts a n d l ib e r t ie s f ro m  to ta l i ta r ia n is m a n d im 

p e r ia l is m a b ro a d , a n d a g a in s t ra c is m a n d re l i

g io u s in to le ra n c e a t h o m e . H e re p e a te d ly s p o k e 

a n d w ro te e lo q u e n t ly o f  th e n e e d f o r  A m e r ic a n 

d e m o c ra c y to e n d J im  C ro w  a n d to re c o g n iz e 

th e e q u a l r ig h ts o f  A f r ic a n -A m e r ic a n s .2 3

A s  w a r e n g u l fe d th e n a t io n W il lk ie  f o u n d th e 

B i l l  o f  R ig h ts a s o u rc e o f  s tre n g th . H e c h a rg e d 

th a t th e a n t i -S e m it is m o f  C h a r le s L in d b e rg h a n d 

h is R e p u b l ic a n s u p p o r te rs th re a te n e d A m e r ic a n 

d e m o c ra c y f ro m  w ith in . I f  th e “ A m e r ic a n p e o p le 

p e rm it ra c e p re ju d ic e to  a r is e a t th is c ru c ia l m o

m e n t,”  h e s a id , “ th e y l i t t le  d e s e rv e to  p re s e rv e 

d e m o c ra c y .” T o th e N a t io n a l C o n fe re n c e o f  

C h r is t ia n s a n d J e w s h e v o w e d to  “ f ig h t”  in  th e 

“ c o u r t ro o m a n d f ro m  th e p u b l ic ro s tru m . . . f o r  

th e p re s e rv a t io n o f  c iv i l  l ib e r t ie s , n o m a tte r 

h o w  u n p o p u la r th e c a u s e m a y b e in  a n y g iv e n
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in s ta n c e .” T ru e to th is p le d g e a n d a g a in s t th e 

a d v ic e o f  h is R e p u b l ic a n P a r ty a d v is o rs , h e d e

f e n d e d W il l ia m  S c h n e id e rm a n a f te r f e d e ra l Im 

m ig ra t io n a n d N a tu ra l iz a t io n a u th o r i t ie s a n d tw o  

lo w e r f e d e ra l c o u r ts d e c id e d to  re v o k e th e R u s

s ia n -b o rn C o m m u n is t P a r ty o f f ic ia l ’ s s ta tu s a s a 

n a tu ra l iz e d c i t iz e n . U lt im a te ly th e g o v e rn m e n t 

lo s t . I n 1 9 4 2 th e S u p re m e C o u r t a c c e p te d 

W il lk ie ’ s a rg u m e n t th a t th e g o v e rn m e n t’ s a c t io n 

w a s “ a d ra s t ic a b r id g e m e n t o f  th e f re e d o m o f  p o

l i t ic a l  b e l ie f a n d th o u g h t .”  A u s tra l ia n -b o rn le f t is t 

le a d e r o f  th e W e s t C o a s t lo n g s h o re m e n’ s u n io n , 

H a r ry B r id g e s o b s e rv e d th a t W il lk ie  “ w a s th e 

o n ly m a n in  A m e r ic a w h o h a s p ro v e d th a t h e 

w o u ld ra th e r b e r ig h t th a n b e P re s id e n t .” B y  

c o n tra s t in  th e H o u s e o f  R e p re s e n ta t iv e s a M ic h i 

g a n R e p u b l ic a n a tta c k e d W il lk ie  f o r  a id in g C o m 

m u n is ts a n d h u r t in g th e G O P .2 4

W il lk ie ’ s f a i th in  th e in te rd e p e n d e n c y o f  

r ig h ts g u a ra n te e s a n d d e m o c ra c y d u r in g w a r t im e 

n o n e th e le s s w a s a b s o lu te . I n  a n a r t ic le f o r  th e PONMLKJIHGFEDCBA
S a tu rd a y E v e n in g P o s t e n t i t le d “ T h e C a s e f o r  

M in o r i t ie s ,”  h e re s p o n d e d to th e s c a p e g o a t in g 

th e w a r h a d s p a w n e d b a s e d o n w h a t h e c a l le d 

“ a g e -o ld ra c ia l a n d re l ig io u s d is tru s ts .”  I t  w a s a 

t im e th a t w a s “ p s y c h o lo g ic a l ly s u s c e p t ib le to  

w itc h h u n t in g a n d m o b -b a i t in g ,”  h e s tre s s e d . 

“ A n d  e a c h o f  u s , i f  n o t a le r t , m a y f in d  h im s e l f 

th e u n c o n s c io u s c a r r ie r o f  th e g e rm th a t w il l  d e

s tro y o u r f re e d o m . F o r e a c h o f  u s h a s w ith in  

h im s e l f th e in h e r i ta n c e o f  a g e - lo n g h a tre d s , o f  

ra c ia l a n d re l ig io u s d i f fe re n c e s , a n d e v e ry o n e h a s 

a te n d e n c y to  f in d  th e c a u s e f o r  h is o w n f a i lu re s 

in  s o m e c o n s p ira c y o f  e v i l .” 2 5

T h e n o n p a r t is a n r ig h ts d is c o u rs e o f  

R o o s e v e l t a n d W il lk ie  re f le c te d n e w p re s s u re s 

s h a p in g r ig h ts c la im s . T h ro u g h o u t th e n a t io n’ s 

h is to ry A m e r ic a n s f a v o re d c iv i l  l ib e r t ie s in  th e 

a b s tra c t b u t s u p p o r te d th e g e n e ra l re s tr ic t io n o f  

r ig h ts in  m o s t c a s e s . O f  c o u rs e , A m e r ic a n e le c te d 

o f f ic ia ls a lw a y s h a d o rg a n iz e d p o p u la r s u p p o r t 

a ro u n d a p p e a ls to  f re e d o m a n d l ib e r ty . R o o s e v e l t 

a n d W il lk ie ,  h o w e v e r , w e re th e f i r s t le a d e rs o f  

th e tw o  m a jo r p o l i t ic a l p a r t ie s to  m o b i l iz e v o t

e rs a ro u n d th e p ro p o s i t io n th a t th e f re e d o m s o f  

e x p re s s io n a n d re l ig io n w e re s o u rc e s o f  g ro u p 

lo y a l ty in  th e s tru g g le b e tw e e n d e m o c ra c y a n d 

to ta l i ta r ia n is m . T h u s m a in s tre a m p o l i t ic a l p a r ty 

d is c o u rs e s u p p o r te d c iv i l  l ib e r t ie s n o t o n ly a s 

c la im s a g a in s t in d iv id u a ls o r  th e c o m m u n ity , b u t 

a ls o a s th e b a s is f o r  d e fe n d in g th e m a jo r i ty ’ s w e l l

b e in g f ro m  a to ta l i ta r ia n th re a t . I n  s h o r t , i t  w a s

n o w  g o o d p o l i t ic s f o r  D e m o c ra t ic a n d R e p u b l i

c a n p a r ty le a d e rs to  s a n c t io n a n d e x p a n d r ig h ts 

c la im s . T h e o ld  a m b iv a le n c e c o n c e rn in g r ig h ts 

c e r ta in ly h a d n o t d is a p p e a re d ; i t  c le a r ly p e rs is te d , 

a s th e R e p u b l ic a n c r i t ic is m  o f  W il lk ie  in d ic a te d . 

W h a t h a d c h a n g e d p ro fo u n d ly , th o u g h , w e re th e 

in s t i tu t io n a l a n d p u b l ic p re s s u re s in f lu e n c in g th e 

S u p re m e C o u r t’ s d e te rm in a t io n o f  w in n e rs a n d 

lo s e rs in  c iv i l  l ib e r t ie s c a s e s . O n th e C o u r t a n d 

w ith in  th e w id e r le g a l c u l tu re D e m o c ra t ic s u p

p o r te rs o f  N e w  D e a l l ib e ra l is m jo in e d P ro g re s

s iv e R e p u b l ic a n s to  b ro a d e n c iv i l  l ib e r t ie s g u a r

a n te e s in  s u p p o r t o f  th e n a t io n’ s w a r e f fo r t .PONMLKJIHGFEDCBA

II

L ik e  R o o s e v e l t’ s a n d W il lk ie ’ s p u b l ic d is

c o u rs e , p ro fe s s io n a l le g a l d is c o u rs e re c o g n iz e d 

th e in te rd e p e n d e n c y b e tw e e n d e m o c ra c y a n d m i 

n o r i ty r ig h ts . A  y e a r a f te r P e a r l H a rb o r L o u is 

L u s k y , a f o rm e r la w  c le rk o f  J u s t ic e S to n e , p u b

l is h e d in  th e Y a le L a w  J o u rn a l a n a s s e s s m e n t o f  

th e re la t io n b e tw e e n w h a t h e c a l le d th e p u b l ic 

in te re s t a n d m in o r i ty  r ig h ts . P r io r to  th e C o u r t’ s 

n e w c o u rs e o f  F irs t A m e n d m e n t d e c is io n s d u r

in g  th e 1 9 3 0 s , L u s k y w ro te , A m e r ic a n c o n s t i tu

t io n a l la w  “ a n a ly z e d”  r ig h ts c la im s “ in  te rm s o f  

th e i r im p o r ta n c e to th e in d iv id u a l ra th e r th a n 

th e i r v a lu e to  th e c o m m u n ity a s a w h o le .”  T h e re 

h a d b e e n , f o r  e x a m p le , “ n o s u g g e s t io n o f  a n a f

f i rm a t iv e p u b l ic in te re s t in  th e e x e rc is e o f ’  th e 

r ig h ts to “ c o m m e n t u p o n a n d a g i ta t [e ] a b o u t 

p u b l ic a f fa i r s .” A s a re s u l t o f  th e to ta l i ta r ia n 

e v i l  th re a te n in g d e m o c ra c y , h o w e v e r , A m e r ic a n s 

p ro v e d th e m s e lv e s w il l in g  n o t o n ly  to  f ig h t f o r  

th e “ A m e r ic a n s y s te m”  b u t a ls o to  “ p e rs e c u te”  

th o s e w h o h e ld d i f fe r in g o p in io n s a b o u t th a t 

s y s te m .2 6

D u r in g th e 1 9 3 0 s , L u s k y o b s e rv e d , th e C o u r t 

“ e n te re d th e l is ts”  to  “ c h a m p io n”  a n e w  “ n a t io n a l 

p o l ic y .”  T h e re w a s , f i r s t , “ a p u b l ic in te re s t in  

f re e d o m o f  p o l i t ic a l a c t iv i ty , o v e r a n d a b o v e th e 

in d iv id u a l in te re s t in  f re e d o m to  s p e a k , p u b l is h , 

a n d o rg a n iz e .” S e c o n d , “ th is p u b l ic in te re s t 

[w a s ] a n a tio n a l in te re s t w h ic h c a l l [e d ] f o r  F e d

e ra l p ro te c t io n .”  T h ird , th e “ C o u r t i ts e l f [w a s ] 

a n a p p ro p r ia te F e d e ra l a g e n c y to  a d m in is te r th is 

n a t io n a l in te re s t .” T h e C o u r t s o u g h t to c u l t i

v a te a m o n g a l l A m e r ic a n s th e “ g e n u in e b e l ie f 

th a t th e la w s a re ju s t .”  I n  s o d o in g i t  in te n d e d to  

re ly  u p o n th e “ te c h n iq u e o f  p o l i t ic a l o b l ig a t io n 

in  p re fe re n c e to th e te c h n iq u e o f  c o e rc io n .”
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C o e rc io n u n d e rm in e d p o p u la r “ c o n f id e n c e th a t 

th e la w s w e re ju s t ,”  w h e re a s th e “ s e n s e o f  p o l i t i 

c a l o b l ig a t io n . . . c re a te d . . . th e e s ta b l is h m e n t 

o f  a c o m m u n ity p a r tn e rs h ip in  th e ru n n in g o f  

th e g o v e rn m e n t.” 2 7

T h e “ e x is te n c e o f  m in o r i t ie s”  p o s e d “ s p e c ia l 

p ro b le m s”  f o r th e e n fo rc e m e n t o f  th e C o u r t’ s 

n a t io n a l p o l ic y . T h e m a jo r i ty o f  A m e r ic a n s re

g a rd e d m in o r i ty  g ro u p s w ith  “ w id e s p re a d s u s p i

c io n a n d d is l ik e ,”  p ro m o t in g “ o f f ic ia l  d is c r im i

n a t io n .”  I n  a n a t io n c o m p o s e d “ a lm o s t e n t i re ly”  

o f  re c e n t im m ig ra n ts , w h ic h in c lu d e d “ v e ry 

s u b s ta n t ia l ra c ia l , re l ig io u s , a n d n a t io n a l 

m in o r i t ie s ,”  L u s k y o b s e rv e d , p o p u la r d is tru s t 

a n d p re ju d ic e “ im p a ire d”  th e “ s e n s e o f  p o l i t ic a l 

o b l ig a t io n”  a m o n g “ la rg e s e g m e n ts o f  th e c o m 

m u n ity ,”  in c re a s in g th e l ik e l ih o o d th a t th e g o v

e rn m e n t w o u ld “ f a l l  b a c k o n  th e m e th o d o f  b ru te 

f o rc e .”  A n d  “ to  th e e x te n t th a t th is o c c u rs ,”  h e 

w a rn e d , “ w e s h a l l h a v e c e a s e d to  b e ‘ a f re e c o u n

t r y .’ ”  A c c o rd in g ly , th e C o u r t’ s n e w  r ig h ts p o l ic y  

f o s te re d th e “ g e n e ra l c o n f id e n c e”  th a t “ e v e ry p e r

s o n h a s a n e q u a l o p p o r tu n i ty to  ta k e p a r t in  c o n

t ro l l in g  th e g o v e rn m e n t w h ic h in  tu rn c o n tro ls 

h im .”  T h e la w s o f  s u c h a g o v e rn m e n t “ s e rv e [d ] 

th e n e e d s o f  th e e n t i re c o m m u n ity b y  m a k in g a 

f a i r  a d ju s tm e n t b e tw e e n th e c o n f l ic t in g in te re s ts 

o f  g ro u p s w ith in  th e c o m m u n ity a n d a d v a n c in g 

a s f a r a s p o s s ib le th e w e lfa re o f  th e c o m m u n ity 

a s a w h o le .”  D e m o c ra t ic s e l f -g o v e rn m e n t a n d 

m in o r i ty r ig h ts th u s w e re “ re la te d a s p e c ts o f  a 

s in g le p ro b le m— th e c re a t io n a n d p re s e rv a t io n 

o f  a g e n e ra l s e n s e o f  p o l i t ic a l o b l ig a t io n .” 2 8

T h e u n d e r ly in g ra t io n a le o f  L u s k y ’ s a s s e s s

m e n t w a s b a s ic a l ly c o n s e rv a t iv e . T h e C o u r t’ s 

p u rp o s e w a s to  c h a n n e l c o n f l ic ts re s u l t in g f ro m  

th e m a jo r i ty ’ s s u s p ic io n o f  m in o r i t ie s in to  w h a t 

h e c a l le d th e “ re g u la r c o r re c t iv e p ro c e s s ,”  in  o r

d e r “ to  a v o id v io le n c e b y  c re a t in g a n d p re s e rv

in g  th e p o s s ib i l i ty o f  p e a c e fu l c h a n g e .”  H e c a l le d 

f o r  r ig o ro u s p ro s e c u t io n o f  a c tu a l v io le n c e , b u t 

b a la n c e w a s e s s e n t ia l . “ W h e th e r [ o f f ic ia l  a u th o r

i ty ]  e r rs o n th e s id e o f  re p re s s io n o r o n th e s id e 

o f  to le ra t io n , i t  h u r ts th e c a u s e o f  re g u la r a n d 

p e a c e fu l a d ju s tm e n t o f  o f f ic ia l p o l ic ie s to th e 

n e e d s o f  th e p e o p le ,”  h e s a id . E s p e c ia l ly in  l ig h t  

o f  th e im m e d ia te to ta l i ta r ia n th re a t , th e C o u r t’ s 

“ n a t io n a l p o l ic y ”  w e n t to  “ q u i te e x tre m e le n g th s 

in  p re s e rv in g th e r ig h t o f  p e a c e fu l c r i t ic is m , 

w h i le  s im u l ta n e o u s ly s e t t in g a s te m f a c e a g a in s t 

v io le n t o p p o s i t io n to  th e g o v e rn m e n t o r  a tte m p ts 

to h a m p e r i t  in  th e w a g in g o f  f o re ig n w a rs .” 2 9

T h e o v e r r id in g “ n a t io n a l in te re s t”  w a s n o t o n ly  

in  p re s e rv in g d e m o c ra t ic s e l f -g o v e rn m e n t b u t 

a ls o in :PONMLKJIHGFEDCBA

enabling the com m on m an to see its  
advantages  and  know  its  feasib ility. It 
is an in terest in quelling doubts as  to  
the  practica l efficacy  of our system  to  
accom plish essentia l justice. It is an  

in terest in preventing deviations from  
our national ideal, even in loca l gov
ernm ent, because deviations create  
doubts. In short, it is an in terest in  

m aking a belie f in our system  a part 
of the  Am erican creed.30

L u s k y g a v e s p e c ia l a tte n t io n to e x p la in in g 

w h y  m in o r i ty r ig h ts is s u e s re q u ire d ju d ic ia l in 

te rv e n t io n . F o r d e c a d e s , H o lm e s , B ra n d e is , 

a n d S to n e o f te n h a d d is s e n te d in  f a v o r o f  a 

m a jo r i ta r ia n c o n s t i tu t io n a l th e o ry th a t p re fe r re d 

le g is la t iv e s u p re m a c y o v e r th e ju d ic ia l a c t iv is m 

id e n t i f ie d w ith  e c o n o m ic d u e p ro c e s s . B e g in

n in g in  1 9 3 7 e c o n o m ic d u e p ro c e s s f in a l ly  f e l l  

b e fo re th e m a jo r i ta r ia n th e o ry . B u t ju s t a s th e 

d is s e n t in g t ra d i t io n t r iu m p h e d re g a rd in g e c o

n o m ic l ib e r ty , th e C o u r t a n n o u n c e d d e c is io n s th a t 

ra is e d a n e w th e c o u n te r -m a jo r i ta r ia n d i f f ic u l ty  

in  l i t ig a t io n in v o lv in g c iv i l  r ig h ts a n d c iv i l  l ib 

e r t ie s .3 1 H a v in g re je c te d o n e th e o ry th a t ju s t i

f ie d  ju d g e s s u b s t i tu t in g th e i r w il l  f o r  th a t o f  th e  

m a jo r i ty ’ s re p re s e n ta t iv e s in  e c o n o m ic c a s e s , h o w  

c o u ld th e C o u r t ju s t i f y  d o in g th e s a m e th in g in  

c a s e s in v o lv in g  m in o r i ty  r ig h ts ? T h e f i r s t d e c i

s io n th a t p ro v id e d a n a n s w e r to  th is q u e s t io n w a s PONMLKJIHGFEDCBA
P a lk o v . C o n n e c tic u t (1 9 3 7 ) . C a rd o z o’ s o p in

io n  h e ld th a t th e C o u r t f a v o re d in c o rp o ra t in g in to  

th e F o u r te e n th A m e n d m e n t’ s D u e P ro c e s s C la u s e 

o n ly  th o s e r ig h ts b ro a d ly id e n t i f ie d w ith  th e F irs t 

A m e n d m e n t th a t i t  d e e m e d e s s e n t ia l to  p re s e rv

in g “ o rd e re d l ib e r ty .” P a lk o th u s re s o lv e d th e 

c o u n te r -m a jo r i ta r ia n d i f f ic u l ty  b y p la c in g th e 

F irs t A m e n d m e n t’ s te x t o n a h ig h e r p la n e th a n 

th e d e m o c ra t ic p ro c e s s e s .3 2

L u s k y , b y c o n tra s t , p ro v id e d a c o u n te r - 

m a jo r i ta r ia n th e o ry d e r iv e d f ro m  U n ite d S ta te s 

v . C a ro le n e P ro d u c ts C o . (1 9 3 8 ) .3 3 T h e p r in c i

p a l h o ld in g o f  S to n e’ s m a jo r i ty o p in io n w a s th a t 

in  c o m m e rc ia l c a s e s th e C o u r t w o u ld e n fo rc e th e 

m a jo r i ta r ia n th e o ry . T h e th re e p a ra g ra p h s o f  th e 

d e c is io n’ s f o o tn o te f o u r d e c la re d , h o w e v e r , th a t 

c a s e s in v o lv in g , L u s k y s a id , th e “ p ro te c t io n o f
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th e ‘ p o l i t ic a l p ro c e s s e s’ ”  w e re d i f fe re n t b e c a u s e 

th e s c a p e g o a t in g o f “ in s u la r m in o r i t ie s”  a n d 

o th e r e v i ls p re v e n te d d e m o c ra c y f ro m  c o r re c t

in g  i ts e l f . I n  s u c h c a s e s , L u s k y c o n t in u e d , ju d i 

c ia l in te rv e n t io n s e rv e d a n im p o r ta n t ro le in  th e  

“ m a in te n a n c e o f  th e b a s ic c o n d i t io n s o f  ju s t le g

is la t io n . B y  p re s e rv in g th e h o p e th a t b a d la w s 

c a n a n d w il l  b e c h a n g e d , th e C o u r t p re s e rv e s th e  

b a s is f o r th e te c h n iq u e o f  p o l i t ic a l o b l ig a t io n , 

m in im iz in g e x tra - le g a l o p p o s i t io n to  th e g o v e rn

m e n t b y m a k in g i t  u n n e c e s s a ry .” I n  a d d i t io n , 

f o o tn o te f o u r “ s p e l ls o u t th e re la t io n s h ip b e tw e e n 

th e n e e d f o r  ju s t c o n d i t io n s o f  la w m a k in g a n d 

th e n e e d f o r  a c o n s t i tu t io n a l ru le a g a in s t o f f ic ia l  

a c t io n b a s e d o n th e d is l ik e o f  m in o r i t ie s .”  W h e n 

le a d e rs u s e d th is d is l ik e to  e x p lo i t d e m o c ra c y , i t  

w a s th e C o u r t’ s jo b  to re m o v e im p e d im e n ts to  

d e m o c ra c y’ s “ re g u la r c o r re c t iv e p ro c e s s e s .”  

F in a l ly , f o o tn o te f o u r re c o g n iz e d th a t th e C o u r t 

w a s “ a c t in g w ith  f u l l  c o n s c io u s n e s s o f  i ts ro le a s 

th e m a k e r ra th e r th a n th e m e re in te rp re te r o f  th e

o rg a n ic la w .” 3 4

A s S to n e’ s la w  c le rk w h e n th e J u s t ic e 

a u th o re d PONMLKJIHGFEDCBAC a ro le n e P ro d u c t’ s , L u s k y h a d a n in 

t im a te a s s o c ia t io n w i th  f o o tn o te f o u r .3 5 H e k n e w  

th a t C h ie f J u s t ic e H u g h e s h a d u rg e d S to n e to  a d d 

w h a t b e c a m e th e f o o tn o te’ s f i r s t p a ra g ra p h . 

H u g h e s’ in s e r t io n a c c e p te d S to n e’ s b a s ic id e a . 

B u t th e C h ie f J u s t ic e’ s p re m is e d i f fe re d in  th a t 

h e a rg u e d th a t th e C o u r t s h o u ld g iv e p re s u m p

t io n p r im a r i ly to th o s e r ig h ts s p e c i f ic a l ly c o n

ta in e d in  th e te x t o f  th e B i l l  o f  R ig h ts a n d o th e r 

c o n s t i tu t io n a l p ro v is io n s . H u g o L . B la c k , w h o 

a p p a re n t ly d e c l in e d to  e n d o rs e S to n e’ s o r ig in a l 

d ra f t o f  f o o tn o te f o u r , e s s e n t ia l ly a g re e d w ith  

H u g h e s’ te x tu a l is t p re m is e , u n d o u b te d ly b e

c a u s e i t  c o n f in e d th e C o u r t’ s d is c re t io n w ith in  

m o re p re c is e l im i ts . I n  o rd e r to  h o ld th e f o u r 

to  th re e m a jo r i ty h e h a d in  th e C a ro le n e P ro d

u c ts d e c is io n ( tw o  o th e r J u s t ic e s d id  n o t p a r

t ic ip a te ) S to n e in c lu d e d th e s e n te n c e s H u g h e s 

p ro p o s e d .3 6

A n g e lo H e rn d o n , a s c h o la r ly C in c in n a t t i C o m m u n is t , w a s p h o to g ra p h e d in  1 9 3 5 a t th e o f f ic e s o f  th e I n te rn a t io n a l 

L a b o r D e fe n c e , a n o rg a n iz a t io n e n l is te d to  f ig h t h is c o n v ic t io n u n d e r G e o rg ia la w  f o r  p o s s e s s io n o f  p u rp o r te d ly ra d ic a l 

p u b l ic a t io n s s u c h a s L ife a n d S tru g g le s o f N e g ro T o ile rs a n d C o m m u n ism a n d C h r is t ia n ism A n a ly ze d a n d C o n tra s te d 

f r o m M a rx ia n a n d D a rw in ia n P o in ts o f V ie w . A  5 -4 d e c is io n b y  th e S u p re m e C o u r t in  1 9 3 7 o v e r tu rn e d th e ru l in g  

b e c a u s e th e p a m p h le ts d id  n o t p re s e n t “ a c le a r a n d p re s e n t d a n g e r .”
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T h u s f o o tn o te f o u r c o n ta in e d tw o  ju s t i f ic a

t io n s f o r  re s o lv in g th e c o u n te r -m a jo r i ta r ia n d i f 

f ic u l ty . T h e H u g h e s p r in c ip le c o m p e l le d a 

s tr ic te r s ta n d a rd o f  s c ru t in y f o r  r ig h ts d e r iv e d 

d ire c t ly f ro m  th e C o n s t i tu t io n’ s te x t . S to n e’ s 

ju s t i f ic a t io n f o r e m p lo y in g a d i f fe re n t s ta n d a rd 

in  r ig h ts c a s e s th a n th o s e in v o lv in g  c o m m e rc ia l 

e n te rp r is e w a s , b y  c o n tra s t , m o re f u n c t io n a l : h e 

s u p p o r te d ju d ic ia l in te rv e n t io n o n b e h a l f o f  

“ in s u la r m in o r i t ie s”  p r im a r i ly to e n s u re 

p ro p e r o p e ra t io n o f  th e d e m o c ra t ic p ro c e s s e s .3 7 

A c c o rd in g to  R o b e r t M .  C o v e r , S to n e a rg u e d f o r  

“ e x te n d in g th e s c o p e o f  ju d ic ia l re v ie w n o t in  

te rm s o f  th e s p e c ia l PONMLKJIHGFEDCBAv a lu e o f  c e r ta in r ig h ts b u t in  

te rm s o f  th e i r v u ln e ra b i l i ty to  p e rv e rs io n s b y  th e 

m a jo r i ta r ia n p ro c e s s .”  U n l ik e  th e te x tu a l is t p re

s u m p t io n o f  H u g h e s a n d B la c k , th e n , S to n e’ s 

o r ig in a l tw o  p a ra g ra p h v e rs io n o f  f o o tn o te f o u r 

d id  “ n o t re q u ire th a t o n e a c c e p t o n a n y a u th o r i ty 

th e p r iv i le g e d c h a ra c te r o f  a n y s p e c i f ic in te re s t . 

R a th e r [ h is ] p a ra g ra p h s tw o a n d th re e o f fe r a 

ju s t i f ic a t io n th a t is e n t i re ly re s p o n s iv e to th e 

p o l i t ic a l th e o ry p re m is e s o f th e c o u n te r - 

m a jo r i ta r ia n d i f f ic u l ty  i ts e l f .” 3 8

L u s k y ’ s e m p h a s is u p o n S to n e’ s ra th e r th a n 

H u g h e s’  ju s t i f ic a t io n f o r  ju d ic ia l d e fe n s e o f  m i 

n o r i ty r ig h ts w a s n o te w o r th y . B y  th e t im e 

L u s k y ’ s a r t ic le w a s p u b l is h e d in  1 9 4 2 i t  w a s c le a r , 

a s W il lk ie ’ s s ta te m e n ts o f  th e s a m e y e a r in d i 

c a te d , th a t s c a p e g o a t in g o f  m in o r i t ie s th re a te n e d 

th e n a t io n’ s “ s e n s e o f  p o l i t ic a l o b l ig a t io n .” 3 9 

S ti l l , th e c o m in g o f  w a r m e re ly a c c e n tu a te d th e 

f in d in g s o f  s o c ia l s c ie n c e re s e a rc h th a t le g a l a c a

d e m ic s h a d p u b l is h e d d u r in g th e la te 1 9 3 0 s , 

s h o w in g th a t c o n te m p o ra ry d ic ta to r ia l re g im e s 

m a n ip u la te d th e m a s s e s b y  a p p e a ls to  “ h a te -m o n

g e r in g .”  T h e im p l ic a t io n o f  th is r ig h ts d is c o u rs e 

w a s th a t d ic ta to rs e x p lo i te d a “ p a th o lo g ic a l”  te n

d e n c y c o m m o n to  p o p u la r g o v e rn m e n ts in  g e n

e ra l , th ro u g h o u t t im e .4 0 D ire c t ly o r in d i re c t ly 

th e s e c o m m e n ta to rs s u g g e s te d th a t a s lo n g a s m i 

n o r i t ie s e x is te d , th e a u th o r i t ie s’ m a n ip u la t io n o f  

th e m a jo r i ty ’ s a n ta g o n is m th re a te n e d p o p u la r 

g o v e rn m e n t, n o t ju s t in  w a r t im e , b u t a lw a y s . 

H u g h e s’ d e fe n s e o f  ju d ic ia l in te rv e n t io n d u r in g 

b o th p e a c e a n d w a r s o u g h t p r im a r i ly to  p ro te c t 

m in o r i t ie s f ro m  d e m o c ra t ic m a jo r i t ie s . S to n e 

w e n t o n e s te p f u r th e r in  th a t h e h o p e d to  u s e th e 

C o u r t’ s a u th o r i ty to  s a v e d e m o c ra c y f ro m  i ts e l f .4 1

A n o th e r in d ic a t io n o f  h o w  th e te n s io n w ith in  

r ig h ts d is c o u rs e t ra n s c e n d e d th e w a r w a s th e 

A m e r ic a n B a r A s s o c ia t io n’ s C o m m it te e o n th e

B i l l  o f  R ig h ts . T h e A B A  e s ta b l is h e d th e c o m 

m it te e d u r in g th e s u m m e r o f  1 9 3 8 , n o t lo n g a f

te r th e C a ro le n e P ro d u c ts d e c is io n . T h e m a n 

w h o c o n c e iv e d th e id e a o f  th e c o m m it te e w a s 

G re e n v i l le C la rk , th e c o fo u n d e r o f  o n e o f  N e w  

Y o rk ’ s m o s t e s ta b l is h e d f i rm s . L ik e S to n e , 

L u s k y , a n d H u g h e s , C la rk ju s t i f ie d d e fe n d in g 

c iv i l  l ib e r ty in  e s s e n t ia l ly c o n s e rv a t iv e te rm s .4 2 

A f te r  h is lo s s to  R o o s e v e l t in  1 9 4 0 , W il lk ie  a ls o 

c o n t in u e d to  f ig h t  f o r  h is l ib e ra l f a i th  a s a m e m

b e r o f  th e C o m m it te e .4 3

T h e C o m m it te e’ s m e m b e r w h o w a s m o s t 

id e n t i f ie d w ith  c iv i l  l ib e r t ie s w a s Z e c h a r ia h 

C h a fe e , J r . A  p ro fe s s o r a t H a rv a rd L a w  S c h o o l , 

C h a fe e w a s th e n a t io n’ s f o re m o s t a u th o r i ty o n 

f re e d o m o f  e x p re s s io n a n d th e F irs t A m e n d

m e n t.4 4 H e p u rs u e d a m id d le c o u rs e b e tw e e n 

la w y e rs w h o r ig id ly  a d h e re d to th e s ta tu s q u o 

a n d o th e rs w h o w e re “ a n x io u s f o r  c h a n g e .”  Y e t 

h e w a s “ re lu c ta n t to  s to p o th e r m e n f ro m  t r y in g  

to  m a k e th in g s b e tte r .”  C o n c e rn in g f re e e x p re s

s io n , “ U n l im i te d d is c u s s io n s o m e t im e s in te r fe re s 

w ith  [ o th e r g o v e rn m e n ta l ] p u rp o s e s , w h ic h m u s t 

th e n b e b a la n c e d a g a in s t f re e d o m o f  s p e e c h , b u t 

f re e d o m o f  s p e e c h o u g h t to  w e ig h v e ry h e a v i ly 

in  th e s c a le . T h e F irs t A m e n d m e n t g iv e s b in d

in g  f o rc e to  th is p r in c ip le o f  p o l i t ic a l w is d o m ,”  

h e w ro te . I n  e i th e r p e a c e t im e o r w a r “ n o f re e 

s p e e c h p ro b le m s c a n b e s a t is fa c to r i ly s o lv e d b y  

m e n w h o th in k  o n ly  o f  th e r is k s f ro m  o p e n d is

c u s s io n . I t  is in d is p e n s a b le to b a la n c e a g a in s t 

th o s e r is k s th e d e e p ly f e l t  re a l iz a t io n th a t o n e o f  

th e m o s t im p o r ta n t p u rp o s e s o f  s o c ie ty a n d g o v

e rn m e n t is th e d is c o v e ry a n d s p re a d o f  t ru e f a c ts 

a n d s o u n d ju d g m e n ts o n s u b je c ts o f  g e n e ra l c o n

c e rn .” 4 5

P ro fe s s io n a l le g a l d is c o u rs e th u s re f le c te d th e 

te n s io n s in h e re n t in  th e n e w r ig h ts c o n s c io u s

n e s s . L u s k y ’ s c o n te n t io n th a t th e te c h n iq u e o f  

p o l i t ic a l o b l ig a t io n w a s d e p e n d e n t u p o n th e p ro - 

c iv i l  l ib e r t ie s p o l ic y th e C o u r t h a d d e v e lo p e d 

s in c e th e e a r ly 1 9 3 0 s , a n d a s s u m e d th e o n g o in g 

in f lu e n c e o f  “ h a te m o n g e r in g .”  S im i la r ly , le g a l 

re s e a rc h p u b l is h e d in  la w  re v ie w s d u r in g th e la te 

1 9 3 0 s id e n t i f ie d “ p a th o lo g ic a l”  te n d e n c ie s 

w ith in  p o p u la r g o v e rn m e n ts , w h ic h a u th o r i ta r

ia n le a d e rs m a n ip u la te d to d e s tro y d e m o c ra c y . 

I n  re s p o n s e to th is in te rn a l th re a t th e A B A  

f o u n d e d i ts B i l l  o f  R ig h ts C o m m it te e . A m o n g 

le g a l e l i te s th e C o m m it te e in s t i tu t io n a l iz e d th e 

n e w  r ig h ts c o n s c io u s n e s s th a t m a n y l ib e ra ls a n d 

c o n s e rv a t iv e s s h a re d . C h a fe e a n d o th e r c iv i l
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l ib e r ta r ia n l ib e ra ls w e re p r im a r i ly c o n c e rn e d 

a b o u t p ro te c t in g in d iv id u a l f re e d o m f ro m  s ta te 

a u th o r i ty . L u s k y , b y  c o n tra s t , in c o rp o ra te d in to  

th e r ig h ts d is c o u rs e o f  le g a l e l i te s a m o re c o n

s e rv a t iv e d e fe n s e o f  e s ta b l is h e d in s t i tu t io n s f ro m  

c o r ro s iv e h a te m o n g e r in g th a t u n d e rm in e d d e

m o c ra c y . C a rd o z o’ s p r io r i t iz a t io n in  PONMLKJIHGFEDCBAP a lk o o f  

th e F irs t A m e n d m e n t a s th e f o u n d a t io n o f  o r

d e re d l ib e r ty , a s w e l l a s b o th th e te x tu a l is t a n d 

f u n c t io n a l p re m is e s o f  C a ro le n e P ro d u c ts f o o t

n o te f o u r , in d ic a te d th a t th e C o u r t c o n tr ib u te d 

d ire c t ly to  th is r ig h ts d is c o u rs e . T h e e x ig e n c ie s 

o f  w a r d e m a n d e d m o re th a n e v e r th a t le g a l e l i te s 

a n d th e C o u r t s tr ik e a b a la n c e , n o t o n ly  b e tw e e n 

in d iv id u a l l ib e r ty  a n d g o v e rn m e n ta l a u th o r i ty b u t 

a ls o w ith in  th e c o n tra d ic to ry p a s s io n s o f  d e m o c

ra c y i ts e l f .

Ill

T h e C o u r t’ s w a r t im e te s ts o f  th e F irs t A m e n d

m e n t d re w  u p o n a g ro w in g b o d y o f  d o c tr in e . A t  

th e e n d o f  W o r ld  W a r I , a m a jo r i ty o f  th e C o u r t 

u s e d a n a r ro w c o n s tru c t io n o f  th e c le a r a n d 

p re s e n t d a n g e r d o c tr in e to  h o ld th a t f e d e ra l c o n

v ic t io n s o f  h u m a n i ta r ia n a c t iv is ts a n d la b o r ra d i

c a ls u n d e r f e d e ra l e s p io n a g e la w s d id n o t v io 

la te th e f re e s p e e c h a n d p re s s p ro v is io n s o f  th e 

F irs t A m e n d m e n t.4 6 D u r in g th e 1 9 2 0 s , b e g in

n in g w ith  G it lo w  v . N .Y . (1 9 2 5 ) , th e C o u r t re c

o g n iz e d th a t th e F o u r te e n th A m e n d m e n t’ s D u e 

P ro c e s s C la u s e in c lu d e d th e s e F irs t A m e n d m e n t 

p ro v is io n s f o r  p u rp o s e s o f  e s ta b l is h in g f e d e ra l 

ju r is d ic t io n ; b u t th e C o u r t a p p l ie d th e s u b s ta n

t iv e  ru le o f  th e f e d e ra l e s p io n a g e c a s e s to  u p h o ld 

s ta te p ro s e c u t io n s o f  la b o r ra d ic a ls . G it lo w  a n d 

s u b s e q u e n t c a s e s a ls o ra is e d q u e s t io n s c o n c e rn

in g th e th e o ry o f  in c o rp o ra t io n g o v e rn in g th e 

p ro v is io n s o f  th e B i l l  o f  R ig h ts th a t a p p l ie d to  

th e s ta te s u n d e r th e F o u r te e n th A m e n d m e n t. 

T h ro u g h o u t th is p e r io d H o lm e s , B ra n d e is , a n d 

S to n e o f te n d is s e n te d , a rg u in g f o r  th e m o re l ib 

e ra l c o n s tru c t io n o f  th e c le a r a n d p re s e n t d a n g e r 

d o c tr in e a d v o c a te d b y C h a fe e a n d th e A C L U .  

B e tw e e n 1 9 3 0 a n d 1 9 3 2 H u g h e s , R o b e r ts , a n d 

C a rd o z o jo in e d th e C o u r t . A s a re s u l t , in  c a s e s 

in v o lv in g  s u b s ta n t iv e is s u e s o f  f re e d o m o f  s p e e c h 

a n d p re s s , th e l ib e ra l p o l ic y th e d is s e n te rs h a d 

a d v o c a te d b e c a m e m a jo r i ty d o c tr in e , y e t th e th e o

re t ic a l is s u e s in v o lv in g  in c o rp o ra t io n re m a in e d 

u n s e t t le d .4 7

T h e H u g h e s C o u r t’ s n e w c o u rs e o f  F irs t

A m e n d m e n t d e c is io n s e v o lv e d w ith in  th e l im i ts  

o f  C h a fe e’ s b a la n c in g th e o ry .4 8 I n  th e in i t ia l  e s

p io n a g e c a s e s H o lm e s h a d a p p l ie d th e c le a r a n d 

p re s e n t d a n g e r d o c tr in e to  d e c la re th a t a d ju s t in g 

th e re s p e c t iv e in te re s ts o f  th e g o v e rn m e n t a n d 

in d iv id u a l e x p re s s io n w a s “ a lw a y s a q u e s t io n o f  

p ro x im i ty  a n d d e g re e .”  E v e n s o , th e C o u r t’ s ra

t io n a le lo o k e d to th e p o s s ib le f u tu re re s u l ts o f  

in d iv id u a l a c t io n , e m p lo y in g w h a t w a s e s s e n

t ia l ly  a b a d te n d e n c y te s t .4 9 C h a fe e’ s th e o ry , 

w h ic h H o lm e s a n d th e o th e r d is s e n te rs s u b s e

q u e n t ly a d o p te d , s h i f te d th e b u rd e n o f  p ro o f f ro m  

th e in d iv id u a l to  th e g o v e rn m e n t; in  s o d o in g i t  

s a n c t io n e d a p o l ic y th a t in e v i ta b ly re q u ire d 

w e ig h in g c e r ta in r ig h ts o v e r o th e rs . H u g h e s’  

a p p o in tm e n t a s C h ie f J u s t ic e in i t ia te d th e n e w  

p ro -F irs t A m e n d m e n t m a jo r i ty a n d h e s u b s e

q u e n t ly u rg e d S to n e to in c o rp o ra te th is p o l ic y  

in to  f o o tn o te f o u r . B y  th a t t im e , n u m e ro u s d e c i

s io n s h a d a f f i rm e d th e w e ig h t in g o f  r ig h ts g u a r

a n te e s .5 0

P r io r to 1 9 4 0 th e m a jo r i ty th a t d e c id e d F irs t 

A m e n d m e n t c a s e s s h i f te d . F ro m 1 9 3 1 to 1 9 3 7 , 

th e C o u r t e s ta b l is h e d th e f o u n d a t io n f o r  th e n e w  

F irs t A m e n d m e n t d o c tr in e in  o p in io n s th a t , w ith  

ra re e x c e p t io n , e i th e r H u g h e s o r R o b e r ts w ro te . 

T h e d is s e n t in g J u s t ic e s w e re , m o re o v e r , u s u a l ly 

th e v e ry o n e s th a t N e w  D e a le rs d u b b e d th e F o u r 

H o rs e m e n : J a m e s C . M c R e y n o ld s , G e o rg e S u th

e r la n d , W il l is  V a n D e v a n te r , a n d P ie rc e B u t le r . 

B y  th e t im e th e C o u r t d e c id e d P a lk o in  D e

c e m b e r 1 9 3 7 , th e F o u r H o rs e m a n h a d b e g u n 

to  re s ig n . I ro n ic a l ly , th e t r iu m p h o f  a N e w  D e a l 

l ib e ra l c o n s e n s u s c o n c e rn in g th e re g u la t io n o f  

e c o n o m ic l ib e r ty c o in c id e d w ith  n e w d is a g re e

m e n ts a b o u t th e s c o p e a n d l im i ts  o f  F irs t A m e n d

m e n t f re e d o m s .5 1

T h e C o u r t’ s in i t ia l  d e c is io n s o f  th e 1 9 3 0 s s ig

n i f ic a n t ly  e x p a n d e d f re e p re s s a n d s p e e c h g u a r

a n te e s . I n  th e f i r s t  c a s e , H u g h e s u p h e ld th e r ig h t 

o f  C o m m u n is t L e a g u e m e m b e r Y e tta S tro m b e rg 

to  d is p la y a re d f la g  d u r in g a m o rn in g c e re m o n y 

a d v o c a t in g ra d ic a l w o rk in g -c la s s th e o r ie s a t a 

y o u n g p e o p le s’ c a m p , c o n tra ry to a C a l i fo rn ia 

la w  p u n is h in g u tte ra n c e s th a t th re a te n e d th e 

o v e r th ro w o f  o rg a n iz e d g o v e rn m e n t b y  u n la w 

f u l  m e a n s .5 2 S h o r t ly th e re a f te r H u g h e s s u s

ta in e d— o v e r a M in n e a p o l is o rd in a n c e th a t p u n

is h e d p u b l ic a t io n o f  in f la m m a to ry o r ra d ic a l 

n e w s s to r ie s— th e r ig h t to  p u b l is h o f  n e w s p a

p e r e d i to r J . M . N e a r , e v e n th o u g h h is p re s s 

f re q u e n t ly a p p e a le d to  th e p u b l ic’ s a n t i -S e m it ic
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s e n t im e n ts .5 3 F iv e y e a rs la te r , S u th e r la n d’ s o p in

io n  o v e r tu rn e d th e c o n v ic t io n o f  tw e lv e L o u is i

a n a n e w s p a p e rs u p o n w h ic h th e s ta te h a d im 

p o s e d a n a d v e r t is in g re c e ip ts ta x ; p ro b a b ly in 

f lu e n c e d b y th e le g is la tu re’ s b la ta n t u s e o f  th e 

ta x in g p o w e r to  in t im id a te a n t i -H u e y L o n g n e w s

p a p e rs , th e C o u r t a f f i rm e d th e F irs t 

A m e n d m e n t’ s f re e p re s s g u a ra n te e u n a n i

m o u s ly .5 4

I n  1 9 3 7 a lo n e th e re w e re th re e s ig n i f ic a n t 

o p in io n s . O n  th e b a s is o f  th e F irs t A m e n d m e n t’ s 

g u a ra n te e o f  p e a c e fu l a s s e m b ly , J u s t ic e R o b e r ts 

o v e r tu rn e d th e c o n v ic t io n u n d e r a n O re g o n 

c r im in a l s y n d ic a l is m la w  o f  la b o r a c t iv is t D irk  

D e J o n g e , w h o h a d c r i t ic iz e d p o l ic e in te r fe re n c e 

d u r in g a n o rd e r ly w o rk e r p ro te s t in  P o r t la n d .5 5 

A  m o re c o n tro v e rs ia l c a s e w a s PONMLKJIHGFEDCBAH e rn d o n v . L o w ry . 

A n  A f r ic a n -A m e r ic a n w h o a d m it te d to  b e in g a 

m e m b e r o f th e C o m m u n is t P a r ty , A n g e lo 

H e rn d o n w a s c h a rg e d w ith  th e p o s s e s s io n o f  

p u rp o r te d ly ra d ic a l p u b l ic a t io n s th a t in c lu d e d 

s u c h t i t le s a s L ife a n d S tru g g le s o f N e g ro T o il

e rs a n d C o m m u n ism a n d C h r is t ia n ism A n a ly ze d 

a n d C o n tra s te d f r o m  M a rx ia n a n d D a rw in ia n 

P o in ts o f V ie w . G e o rg ia a u th o r i t ie s c o n v ic te d 

H e rn d o n u n d e r a s ta te la w  n o t u n l ik e th a t a t is

s u e in  th e S tro m b e rg c a s e . R o b e r t’ s o p in io n f o r  

a 5 -4 m a jo r i ty n o n e th e le s s re je c te d e m p lo y in g a 

b a d te n d e n c y te s t a n d o v e r tu rn e d th e c o n v ic t io n 

o n th e g ro u n d th a t H e rn d o n’ s m e re p o s s e s s io n 

o f  c o n tro v e rs ia l p u b l ic a t io n s d id  n o t p re s e n t th e 

s ta te w ith  a “ c le a r a n d p re s e n t d a n g e r .” T h e 

G e o rg ia la w  “ a s c o n s tru e d a n d a p p l ie d , a m o u n ts 

m e re ly to  a d ra g n e t,”  R o b e r ts s a id . T h e “ b o u n d

a r ie s”  th e la w  “ s e t to  th e f re e d o m o f  s p e e c h a n d 

a s s e m b ly ,”  la c k in g a s th e y d id  “ a n y re a s o n a b ly 

a s c e r ta in a b le s ta n d a rd o f  g u i l t ,”  w e re th u s s o  

“ v a g u e a n d in d e te rm in a te”  th a t th e y v io la te d th e 

“ l ib e r ty e m b o d ie d in  th e F o u r te e n th A m e n d

m e n t.” 5 6

H e rn d o n re p re s e n te d a te n u o u s d o c tr in a l 

s h i f t . P r io r to  R o b e r t’ s o p in io n , d e c id e d A p r i l  

2 6 , 1 9 3 7 , H u g h e s a n d th e m a jo r i ty f a v o r in g th e 

d e fe n s e o f  F irs t A m e n d m e n t f re e d o m s h a d re

l ie d  b ro a d ly o n a th e o ry o f  f u n d a m e n ta l l ib e r ty  

d e r iv e d f ro m  th e F o u r te e n th A m e n d m e n t’ s D u e 

P ro c e s s C la u s e , s u g g e s te d f i r s t in  G it lo w . T h e 

th e o re t ic a l s ta n d a rd w a s a n a lo g o u s to  th e d o m i

n a n t “ l ib e r ty  o f  c o n tra c t”  ju r is p ru d e n c e p re v a i l

in g u n d e r e c o n o m ic d u e p ro c e s s . E s s e n t ia l ly , 

L u s k y o b s e rv e d , th e C o u r t’ s n e w c iv i l  l ib e r t ie s 

m a jo r i ty h a d ta k e n w h a t a m o u n te d to  a  ju r is p ru

d e n t ia l “ f re e r id e o n th e c o a t ta i ls o f  th e m o re 

t ra d i t io n -b o u n d [ p ro - l ib e r ty o f  c o n tra c t ] B ro th

e rs .” 5 7 H e a ls o a rg u e d , a n d th e F irs t A m e n d

m e n t d e c is io n s d e c id e d b e tw e e n 1 9 3 1 a n d 1 9 3 7 

s u p p o r t h im , th a t S to n e a n d “ h is l ik e -m in d e d c o l

le a g u e s h a d b e e n c o n te n t to d is p e n s e w ith  a n y  

p re s u m p t io n o f  c o n s t i tu t io n a l i ty— ju s t i f y in g th e ir 

p o s i t io n e a s i ly , o f  c o u rs e , o n th e g ro u n d th a t l ib 

e r t ie s e n s h r in e d in  th e B i l l  o f  R ig h ts d e s e rv e d a s 

f u l l  p ro te c t io n a s d id ‘ l ib e r ty o f  c o n tra c t’ a n d 

th a t s a u c e f o r  th e g o o s e s h o u ld b e s a u c e f o r  th e  

g a n d e r .” 5 8

O n A p r i l  1 2 , 1 9 3 7 , h o w e v e r , th e C o u r t b e

g a n o v e r tu rn in g e c o n o m ic d u e p ro c e s s , a t le a s t 

in s o fa r a s i t  a p p l ie d to  N e w  D e a l le g is la t io n , in  

th e J o n e s a n d L a u g h l in c a s e . T h u s w ith  th e d e

m is e o f  f re e d o m o f  c o n tra c t th e re l ia n c e u p o n 

f u n d a m e n ta l l ib e r ty in  B i l l  o f  R ig h ts— F o u r

te e n th A m e n d m e n t d u e p ro c e s s c a s e s b e c a m e in 

c re a s in g ly p ro b le m a t ic .5 9 I n  H e rn d o n , th e f a c ts 

s e e m e d c lo s e e n o u g h to th o s e in  G it lo w  th a t 

R o b e r ts w a s a b le to  a v o id c o n f ro n t in g th e p ro b

le m  s q u a re ly b y  re ly in g u p o n th e l ib e r ta r ia n v e r

s io n o f  th e c le a r a n d p re s e n t d a n g e r d o c tr in e . 

B u t g iv e n th e ra n g e o f  c iv i l  l ib e r t ie s is s u e s th e 

C o u r t h a d d e c id e d s in c e 1 9 3 1 , a c o n t in u e d d e

p e n d e n c e s o le ly u p o n th e c le a r a n d p re s e n t d a n

g e r d o c tr in e a f te r 1 9 3 7 w o u ld h a v e b e e n d i f f i 

c u l t in d e e d .6 0

T h e th i rd  s ig n i f ic a n t d e c is io n o f  1 9 3 7 d id  n o t 

d ire c t ly ra is e F irs t A m e n d m e n t is s u e s . N e v e r

th e le s s , f o l lo w in g  th e c o l la p s e o f  e c o n o m ic d u e 

p ro c e s s , th e c a s e p re s e n te d o n e re s o lu t io n o f  th e 

ju r is p ru d e n t ia l p ro b le m ra is e d b y  th e in c o rp o ra

t io n  o f  B i l l  o f  R ig h ts p ro v is io n s in  th e F o u r te e n th 

A m e n d m e n t’ s D u e P ro c e s s C la u s e . A s n o te d 

a b o v e , C a rd o z o’ s o p in io n in  P a lk o v . C o n n e c ti

c u t d e c la re d th a t th e re s tr ic t io n s a g a in s t s ta te 

a c t io n o f  th e F o u r te e n th A m e n d m e n t’ s D u e P ro

c e s s C la u s e in c o rp o ra te d f ro m  th e B i l l  o f  R ig h ts 

o n ly  th o s e “ s p e c i f ic p le d g e s o f  p a r t ic u la r a m e n d

m e n ts , a s a re im p l ic i t  in  th e c o n c e p t o f  o rd e re d 

l ib e r ty .”  C a rd o z o th e n s p e c i f ic a l ly l is te d th e F irs t 

A m e n d m e n t’ s g u a ra n te e s o f  f re e s p e e c h , p re s s , 

a s s e m b ly , a n d re l ig io n a s th e “ m a tr ix , th e in d is

p e n s a b le c o n d i t io n , o f  n e a r ly e v e ry o th e r f o rm  

o f  f re e d o m .”  T h e p re c e d e n ts h e c i te d to  s u p p o r t 

h is p o in t in c lu d e d th e o p in io n s H u g h e s a n d R o b

e r ts h a d w r i t te n s in c e 1 9 31 .6 1 T h u s to  a c o n s id

e ra b le e x te n t P a lk o f o rm a l ly a r t ic u la te d a 

te x tu a l is t th e o ry o f  F irs t A m e n d m e n t f re e d o m s 

l ik e  th a t H u g h e s p re s s e d S to n e to  in c lu d e in  f o o t
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n o te f o u r o f  PONMLKJIHGFEDCBAC a ro te n e P ro d u c ts .6 2

T h e th e o re t ic a l c o n s is te n c y b e tw e e n P a lk o 

a n d H u g h e s’ c o n tr ib u t io n to f o o tn o te f o u r w a s 

s u g g e s te d f u r th e r b y  L o v e l l v . G r if f in . H a n d e d 

d o w n in  la te M a rc h 1 9 3 8 , th e L o v e l l d e c is io n 

c o in c id e d w ith  th e p e r io d S to n e a n d L u s k y 

w o rk e d o n d ra f t in g C a ro le n e P ro d u c ts , w h ic h 

th e C o u r t d e c id e d th a t A p r i l . A lm a L o v e l l w a s 

a J e h o v a h’ s W itn e s s , a C h r is t ia n s e c t w h o s e p ro s

e ly t iz in g in c lu d e d d o o r - to -d o o r d is tr ib u t io n o f  

o f f ic ia l c h u rc h p u b l ic a t io n s . A  G e o rg ia c o u r t 

c o n v ic te d h e r f o r  v io la t in g th e C ity  o f  G r i f f in ’ s 

o rd in a n c e p ro h ib i t in g th e d is tr ib u t io n o f  

c irc u la rs , h a n d b o o k s , a d v e r t is in g , o r l i te ra tu re 

o f  a n y k in d , w ith o u t a p e rm it . T h e is s u e b e fo re 

th e C o u r t w a s w h e th e r L o v e l l ’ s d is tr ib u t io n o f  

J e h o v a h’ s W itn e s s l i te ra tu re w a s p ro te c te d f ro m  

s ta te in te r fe re n c e b y  th e F irs t A m e n d m e n t’ s f re e 

p re s s a n d s p e e c h g u a ra n te e s .6 3

H u g h e s f o r  a u n a n im o u s C o u r t u p h e ld L o v e l l . 

H e d e c la re d th a t , w h i le a c i ty  c o u ld re g u la te th e  

t im e , p la c e , a n d c irc u m s ta n c e o f  d is tr ib u t io n 

a c t iv i t ie s , i t  c o u ld n o t m a k e s u c h a c t io n c o n t in

g e n t s o le ly u p o n w h a t w a s e s s e n t ia l ly a l ic e n s

in g  re q u ire m e n t. E q u a t in g th is re q u ire m e n t w ith  

th e s o r t o f  p r io r re s tra in ts th a t a u th o r i t ie s h a d 

im p o s e d u p o n p r in te d w o rk s f ro m  J o h n M il to n  

to  T o m  P a in e , H u g h e s h e ld th e o rd in a n c e in v a l id  

o n i ts f a c e a s c o n tra ry to  th e in te n t o f  th e F ra m

e rs o f  th e F irs t A m e n d m e n t’ s f re e s p e e c h a n d 

p re s s g u a ra n te e s , e n fo rc e d th ro u g h th e F o u r

te e n th A m e n d m e n t’ s D u e P ro c e s s C la u s e . T h e 

l in e o f  p re c e d e n ts H u g h e s c i te d a s a u th o r i ty in 

c lu d e d P a lk o .M

T h e b ro a d e r im p l ic a t io n s o f  H u g h e s’ L o v e l l 

d e c is io n b e c a m e a p p a re n t in 1 9 3 9 . I n  H a g u e v . 

C o m m itte e fo r  In d u s tr ia l O rg a n iza t io n , J e rs e y 

C ity ’ s M a y o r F ra n k ( “ I  a m th e la w ” ) H a g u e a t

te m p te d th ro u g h m u n ic ip a l re g u la t io n s p ro h ib

i t in g  p u b l ic a s s e m b ly to  s u p p re s s th e d is c u s s io n 

o f  w o rk e rs’ r ig h ts , in c lu d in g th e c o l le c t iv e b a r

g a in in g p ro v is io n s o f  th e 1 9 3 5 N a t io n a l L a b o r 

R e la t io n s A c t. T h e c a s e a ro s e w h e n H a g u e re

f u s e d to  g ra n t C IO  o f f ic ia ls a p e rm it f o r  a n o u t- 

o f -d o o r m e e t in g . T h e A B A ’ s B i l l  o f  R ig h ts C o m 

m it te e f i le d  a b r ie f  o n th e u n io n’ s b e h a l f . H a g u e

J e rs e y C ity ’ s m a y o r , F ra n k H a g u e , e s s e n t ia l ly c lo s e d h is c i ty  to  u n io n a c t iv i t ie s b y  p a s s in g m u n ic ip a l o rd in a n c e s o u t la w 

in g  p u b l ic a s s e m b ly a n d p u b l ic le a f le t t in g . I n  a 1 9 3 9 d e c is io n , th e S u p re m e C o u r t ru le d th a t h is b a r r in g th e C IO  f ro m  

h o ld in g o u td o o r m e e t in g s c o n s t i tu te d a v io la t io n o f  F irs t A m e n d m e n t r ig h ts o f  f re e s p e e c h a n d p re s s . M a y o r H a g u e is 

p ic tu re d h e re a t r ig h t w ith  h is w ife  a n d s o n a b o a rd th e S S B e re n g a r ia in  1 9 2 4 .
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h a d , C h a fe e o b s e rv e d , “ f o u g h t th e c lo s e d s h o p 

b y e s ta b l is h in g th e c lo s e d c i ty .” T h e C o u r t’ s 

m a jo r i ty , in c lu d in g R o b e r ts , B la c k , S to n e , 

S ta n le y F . R e e d , a n d H u g h e s u p h e ld th e F irs t 

A m e n d m e n t a n d th e C IO ’ s r ig h t to a s s e m b le .6 5 

N e a r th e e n d o f  th e y e a r th e C o u r t d e c id e d th re e 

o th e r c a s e s in v o lv in g m u n ic ip a l p ro h ib i t io n s 

a g a in s t l i te ra tu re d is tr ib u t io n in  p u b l ic s tre e ts 

b y , re s p e c t iv e ly , a la b o r g ro u p , F r ie n d s o f  th e L in 

c o ln B r ig a d e , a n d J e h o v a h’ s W itn e s s e s . A u th o r i

t ie s f ro m  L o s A n g e le s , M ilw a u k e e , a n d 

I r v in g to n , N e w  J e rs e y , m a in ta in e d th a t th e o rd i

n a n c e s w e re n e c e s s a ry to  p re s e rv e c le a n s tre e ts . 

R e ly in g o n PONMLKJIHGFEDCBAL o v e l l a n d th e o th e r F irs t A m e n d

m e n t p re c e d e n ts o f  th e 1 9 3 0 s , R o b e r ts f o r a n 

e ig h t to o n e m a jo r i ty n o n e th e le s s h e ld th a t th e 

o rd in a n c e s v io la te d th e g u a ra n te e s o f  f re e s p e e c h 

a n d p re s s .6 6

T h e H a g u e d e c is io n re in fo rc e d b o th P a lk o 

a n d th e H u g h e s a n d S to n e th e o r ie s o f  f o o tn o te 

f o u r . M a y o r H a g u e’ s d ra m a t ic a c t io n o b s c u re d 

a te c h n ic a l ju r is d ic t io n a l is s u e in v o lv in g  th e ju s

t i f ic a t io n f o r  is s u in g a re m e d ia l d e c re e e n jo in

in g c i ty  a u th o r i t ie s f ro m  in te r fe r in g w ith  th e 

C IO ’ s p u b l ic a s s e m b ly . W h ile th e C o u r t u p

h e ld th e C IO ’ s F irs t A m e n d m e n t r ig h ts o n th e 

m e r i ts , th e m a jo r i ty w a s d iv id e d o n th e a p p l ic a

t io n  o f  th e F o u r te e n th A m e n d m e n t. R o b e r ts a n d 

B la c k w a n te d to  d e c id e th e ju r is d ic t io n a l is s u e 

o n th e g ro u n d th a t th e P r iv i le g e s a n d Im m u n i

t ie s C la u s e g u a ra n te e d th e r ig h ts o f  c i t iz e n s . 

S to n e a n d H u g h e s , h o w e v e r , a rg u e d f o r  re ly in g 

u p o n th e D u e P ro c e s s C la u s e .6 7 S in c e th e S la u g h

te rh o u se C a se s o f  1 8 7 3 , th e C o u r t h a d h e ld th a t 

th e p r iv i le g e s a n d im m u n i t ie s c la u s e p ro te c te d 

o n ly  th e m o s t m in im a l r ig h ts c la im s .6 8 B u t th e 

D u e P ro c e s s C la u s e , a s th e f re e d o m o f  c o n tra c t 

t ra d i t io n a n d F irs t A m e n d m e n t d e c is io n s s in c e 

1 9 3 1 in d ic a te d , h a d b e e n a n d c o u ld b e c o n s tru e d 

to  s u s ta in a w id e ra n g e o f  c iv i l  l ib e r t ie s c la im s . 

T h e F o u r te e n th A m e n d m e n t’ s d u e p ro c e s s ju 

r is p ru d e n c e w a s s o d e v e lo p e d , m o re o v e r , th a t i t  

in c lu d e d m o re f le x ib le b o u n d a r ie s re g u la t in g 

s ta te in te rv e n t io n . T h u s in  H a g u e R o b e r ts a n d 

B la c k f a v o re d re s tr ic t in g ju d ic ia l d is c re t io n 

w ith in  n a r ro w e r l im i ts th a n d id S to n e a n d 

H u g h e s .6 9

U lt im a te ly , a re l ia n c e u p o n th e D u e P ro c e s s 

C la u s e f o s te re d th e C o u r t’ s a d o p t io n o f  C h a fe e’ s 

b a la n c in g th e o ry . A s e a r ly a s 1 9 2 6 , C h a r le s 

W a rre n’ s a s s e s s m e n t o f  G it lo w  p o in te d o u t th a t 

th e “ m e re d e c is io n th a t th e r ig h t o f  f re e s p e e c h

o r  a n y o th e r f u n d a m e n ta l r ig h t is  in c lu d e d w ith in  

th e [F o u r te e n th A m e n d m e n t’ s ] te rm ‘ l ib e r ty ,’  

d o e s n o t p ro te c t s u c h r ig h t a g a in s t s ta te le g is la

t io n , u n le s s th e C o u r t g o e s f u r th e r a n d d e c id e s 

th a t th e s ta te le g is la t io n in v o lv e d d id  n o t c o n s t i

tu te ‘ d u e p ro c e s s .’ ”  A n d  i f  th e q u e s t io n a ro s e 

w h e th e r th e “ s ta tu te d e p r iv in g a m a n o f  h is ‘ l ib 

e r ty ’  o f  f re e s p e e c h c o n s t i tu te d ‘ d u e p ro c e s s ,’  th e 

S ta te m ig h t f a i r ly  c o n te n d th a t th e s ta tu te w a s 

n o t a rb i t ra ry a n d th a t i ts p ro v is io n s h a d a c le a r 

a n d re a s o n a b le re la t io n to  s o m e o th e r o b je c t c o n

c e rn in g th e p u b l ic w e lfa re .” 7 0 W a rre n’ s re c o g

n i t io n  o f  th e b a la n c in g p o l ic y  im p l ic i t  in  th e D u e 

P ro c e s s C la u s e w a s c o n s is te n t w ith  th e C o u r t’ s 

a f f i rm a t io n in  L o v e l l th a t th e e x e rc is e o f  in d i

v id u a l e x p re s s io n c o u ld b e re g u la te d o n th e b a

s is o f  t im e , p la c e , a n d c irc u m s ta n c e s . H a g u e 

a n d th e l i te ra tu re d is tr ib u t io n c a s e s o f  1 9 3 9 s u s

ta in e d th is s a m e p r in c ip le . T h e b a s ic h o ld in g o f  

th e s e d e c is io n s w a s in  tu rn c o m p a t ib le w ith  th e 

p r io r i t iz a t io n o f  F irs t A m e n d m e n t l ib e r t ie s a f

f i rm e d in  P a lk o a n d th e te x tu a l is t p r in c ip le 

H u g h e s f a v o re d in  L o v e l l a n d h is c o n tr ib u t io n 

to f o o tn o te f o u r . F in a l ly , a s L u s k y s u g g e s te d , 

S to n e’ s f u n c t io n a l th e o ry o f  f o o tn o te f o u r w a s 

a ls o c o m p a t ib le w ith  th e s o r t o f  b a la n c in g th e 

D u e P ro c e s s C la u s e p e rm it te d .7 1

O n c e th e w a r b e g a n , th e C o u r t f a c e d c o n

t in u in g p re s s u re to e x p a n d F irs t A m e n d m e n t 

p ro te c t io n s . B e tw e e n 1 9 4 0 a n d 1 9 4 2 th e C o u r t 

h a d a n e w  m e m b e r e a c h T e rm , w h i le  th e c la s s o f  

l i t ig a n ts c h a n g e d l i t t le . D u r in g th e 1 9 4 0 a n d 

1 9 4 1 T e rm s R o o s e v e l t a p p o in te d , re s p e c t iv e ly , 

M u rp h y a n d J a m e s F . B y rn e s to  re p la c e B u t le r 

a n d M c R e y n o ld s ; in  1 9 4 1 H u g h e s a ls o re s ig n e d , 

w h e re u p o n R o o s e v e l t m a d e S to n e C h ie f J u s t ic e 

a n d a p p o in te d R o b e r t H . J a c k s o n a s A s s o c ia te 

J u s t ic e . S h o r t ly a f te r P e a r l H a rb o r , B y rn e s le f t  

th e C o u r t to le a d th e m o b i l iz a t io n e f fo r t a n d 

R o o s e v e l t re p la c e d h im  w ith  W ile y  B . 

R u t le d g e . M e a n w h i le , f ro m  1 9 4 0 to 1 9 4 5 th e 

p r in c ip a l l i t ig a n ts a s s e r t in g F irs t A m e n d m e n t 

r ig h ts c la im s w e re e i th e r e s ta b l is h e d re p re

s e n ta t iv e s o f o rg a n iz e d la b o r o r J e h o v a h’ s 

W itn e s s e s .7 2

T h e le a d in g la b o r c a s e o f 1 9 4 0 c h a l le n g e d 

p ic k e t in g . I n  T h o rn h i l l v . A la b a m a th e is s u e w a s 

w h e th e r th e F irs t A m e n d m e n t’ s s p e e c h a n d p re s s 

g u a ra n te e s p ro te c te d a p e a c e fu l p ic k e t l in e  p ro

te s t in g w o rk in g c o n d i t io n s in  a T u s c a lo o s a b u s i

n e s s .7 3 T h e s ta te c o u r ts h e ld th a t th e p ic k e t in g 

w o rk e rs v io la te d a s ta te la w  p ro h ib i t in g p u b l ic
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d e m o n s tra t io n s o n  o r n e a r a f i rm ’ s p re m is e s . O n 

a p p e a l to  th e S u p re m e C o u r t o f  th e U n ite d S ta te s , 

h o w e v e r , J u s t ic e M u rp h y c i te d PONMLKJIHGFEDCBAP a lk o a n d th e 

v a lu e s o f  C a ro le n e P ro d u c ts a n d f o o tn o te f o u r , 

d e c la r in g th a t p e a c e fu l p ic k e t in g w a s a f o rm  o f  

“ f re e d is c u s s io n ,”  w h ic h , c o n s is te n t w ith  th e p u r

p o s e s o f  th e n a t io n’ s F o u n d e rs , w a s “ in d is p e n s

a b le to th e e f fe c t iv e a n d in te l l ig e n t u s e o f  th e 

p ro c e s s e s o f  p o p u la r g o v e rn m e n t to s h a p e th e 

d e s t in y o f  m o d e m in d u s tr ia l s o c ie ty .”  E m p lo y

in g  th e b a la n c in g p r in c ip le w e ig h te d in  f a v o r o f  

f re e e x p re s s io n , M u rp h y a p p l ie d th e c le a r a n d 

p re s e n t d a n g e r d o c tr in e to re v e rs e th e c o n v ic

t io n s , h o ld in g th a t a c o m m u n ity’ s m a jo r i ty , a s 

w e l l a s th e m in o r i ty , h a d a n in te re s t in  “ te s t in g ] 

th e m e r i ts o f  id e a s b y  c o m p e t i t io n f o r  a c c e p ta n c e 

in  th e m a rk e t o f  p u b l ic o p in io n .” 7 4

I n  T h o rn h i l l o n ly  M c R e y n o ld s v o te d a g a in s t 

a m a jo r i ty th a t in c lu d e d H u g h e s .7 5 B u t s u b s e

q u e n t p ic k e t in g c a s e s f o u n d th e C o u r t d iv id e d 

o v e r w h e re th e c o m m u n ity s h o u ld lo c a te th e 

b o u n d a ry to  p e rm is s ib le d e m o n s tra t io n s . W h e re 

p ic k e t in g i ts e l f w a s p e a c e fu l b u t s u r ro u n d in g c ir 

c u m s ta n c e s n o n e th e le s s e n g e n d e re d d is o rd e r , 

F ra n k fu r te r d e c la re d th a t th e in te re s ts o f  a d a iry 

b u s in e s s s h o u ld p re v a i l o v e r th e M ilk  W a g o n 

D r iv e rs U n io n ’ s g u a ra n te e o f  f re e e x p re s s io n . 

B la c k , D o u g la s , a n d R e e d , h o w e v e r , d is s e n te d .7 6 

Y e t in  a s im i la r c a s e in  w h ic h p e a c e fu l p ic k e t

in g w a s n o t a p ro x im a te c a u s e o f  d is o rd e r , 

F ra n k fu r te r’ s o p in io n f a v o re d th e u n io n’ s r ig h ts . 

B u t R o b e r ts a n d H u g h e s d is s e n te d .7 7

In  th e p ic k e t in g c a s e s F ra n k fu r te r w a n te d to  

g iv e m o re w e ig h t to  c o m m u n ity c o n tro l . U n l ik e 

T h o rn h i l l , w h ic h p re s e n te d th e q u e s t io n o f  a n 

o v e r ly b ro a d s ta tu to ry p ro h ib i t io n , th e tw o  s u b

s e q u e n t p ic k e t in g c a s e s ra is e d a n a r ro w e r is s u e 

o f  w h e th e r d i f fe r in g f a c t s i tu a t io n s ju s t i f ie d a 

s ta te c o u r t g ra n t in g in ju n c t iv e re l ie f . Y e t in  a l l  

th re e c a s e s , F ra n k fu r te r a s s e r te d , h e m e re ly b a l

a n c e d th e F irs t A m e n d m e n t’ s g u a ra n te e s a g a in s t 

th e c o m p e l l in g c la im s o f  th e c o m m u n ity . T h e 

C o n s t i tu t io n’ s f e d e ra l p r in c ip le im p o s e d u p o n th e  

C o u r t th e a u th o r i ty to  e s ta b l is h th e b a la n c e . B u t 

th a t d u ty re c o g n iz e d th a t s ta te c o u r ts a ls o p o s

s e s s e d p o w e r to  a d ju s t th e b a la n c e a n d F ra n k

f u r te r f a v o re d g iv in g lo c a l a u th o r i t ie s w id e r 

ro o m  f o r  e x p e r im e n t in g w ith  th e l im i ts  o f  F i r s t 

A m e n d m e n t g u a ra n te e s th a n d id B la c k a n d 

D o u g la s .7 8

F ra n k fu r te r’ s v ie w s w e re in  th e m in o r i ty in  

o th e r F irs t A m e n d m e n t c a s e s in v o lv in g la b o r .

D u r in g th e 1 9 4 0 a n d 1 9 4 1 T e rm s F ra n k fu r te r 

lo s t a b i t te r f ig h t w ith  B la c k . C a l i fo rn ia c o u r ts 

f o u n d la b o r le a d e r H a r ry B r id g e s a n d th e L o s 

A n g e le s T im e s g u i l ty  o f  c o n te m p t f o r  p u b l ic ly  

c r i t ic iz in g th e c o u r ts’ h a n d l in g o f  a la b o r d is

p u te . W h e n th e c a s e re a c h e d th e S u p re m e C o u r t 

o f  th e U n ite d S ta te s d u r in g th e 1 9 4 0 T e rm , 

F ra n k fu r te r in i t ia l ly  h a d a 5 -4 m a jo r i ty to s u s

ta in th e s ta te’ s c o n te m p t p o w e r . B y  th e t im e th e 

C o u r t h a n d e d d o w n i ts f in a l d e c is io n d u r in g th e 

1 9 4 1 T e rm , h o w e v e r , th e re s ig n a t io n s o f  H u g h e s 

a n d M c R e y n o ld s re s u l te d in  B la c k w r i t in g  f o r  a 

5 -4 m a jo r i ty u p h o ld in g th e F irs t A m e n d m e n t o n 

th e b a s is o f  th e c le a r a n d p re s e n t d a n g e r d o c

t r in e .7 9 I n  th e la s t y e a r o f  th e w a r , th e d r i f t  o f  

F irs t A m e n d m e n t la b o r c a s e s w a s s t i l l m o re 

a g a in s t F ra n k fu r te r . I n  T h o m a s v . C o ll in s 

R u t le d g e w ro te f o r  a o n e -v o te m a jo r i ty s tr ik in g 

d o w n a  T e x a s la w  th a t im p o s e d a l ic e n s e re q u ire

m e n t u p o n la b o r re p re s e n ta t iv e s in  o rd e r to  a d

d re s s a m e e t in g . F ra n k fu r te r d is s e n te d f ro m  e x

te n d in g th e c le a r a n d p re s e n t d a n g e r d o c tr in e in  

s u c h c a s e s .8 0

T h e d o c tr in a l b a s is f o r th e C o u r t’ s F irs t 

A m e n d m e n t d e c is io n s w a s in c re a s in g ly p ro b le m

a t ic . F ro m 1 9 3 1 to 1 9 3 7 H u g h e s le d a m a jo r i ty 

th a t f o r  th e f i r s t t im e in  th e C o u r t’ s h is to ry c o n

s is te n t ly e x p a n d e d f re e s p e e c h a n d p re s s g u a r

a n te e s . R e ly in g u p o n a ju r is p ru d e n t ia l th e o ry 

a n a lo g o u s to  f re e d o m o f  c o n tra c t a n d e c o n o m ic 

d u e p ro c e s s , th e C o u r t d u r in g th e s e y e a rs re s te d 

i ts n e w c o u rs e o f  F irs t A m e n d m e n t d e c is io n s 

u p o n th e F o u r te e n th A m e n d m e n t’ s g e n e ra l g u a r

a n te e o f  l ib e r ty . A s W a rre n s u g g e s te d in  1 9 2 6 , 

im p l ic i t  in  th is u s e o f  l ib e r ty w a s a b a la n c in g 

p r in c ip le c o n s is te n t w ith  C h a fe e’ s l ib e ra l c o n

s tru c t io n o f  th e c le a r a n d p re s e n t d a n g e r d o c

t r in e . W o rk in g w ith in  e s ta b l is h e d e c o n o m ic d u e 

p ro c e s s d o c tr in e s p e rm it te d th e C o u r t to  re m a in 

v a g u e re g a rd in g th e d o c tr in a l ju s t i f ic a t io n f o r  i ts 

e x te n s io n o f  F irs t A m e n d m e n t f re e d o m s o f  

s p e e c h a n d p re s s . A f te r  th e d is m a n t l in g o f  e c o

n o m ic d u e p ro c e s s b e g a n in  1 9 3 7 , h o w e v e r , s u c h 

s tra te g ic a v o id a n c e w a s n o lo n g e r p o s s ib le . B y  

th e t im e A m e r ic a e n te re d th e w a r th e d iv e rg e n c e 

a m o n g R o o s e v e l t’ s l ib e ra l a p p o in te e s in d ic a te d 

th a t n e v e r a g a in c o u ld th e C o u r t e s c a p e th e n e e d 

to  f o rm u la te a c o u n te r -m a jo r i ta r ia n th e o ry le g i t i

m a t in g r ig h ts c la im s . A c c o rd in g ly , th e P a lk o 

o p in io n c o m b in e d w ith  th e la n g u a g e H u g h e s’  

a d d e d to f o o tn o te f o u r p re s e n te d a te x tu a l is t 

th e o ry re q u ir in g a p r io r i t iz a t io n o f  r ig h ts .
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S to n e’ s f u n c t io n a l is t th e o ry o f  f o o tn o te f o u r f o 

c u s e d , b y  c o n tra s t , u p o n th e C o u r t’ s ro le in  p re

v e n t in g th e d is ru p t io n o f  d e m o c ra t ic p ro c e s s e s 

f ro m  w ith in .

IV

D u r in g th e w a r , th e C o u r t f o l lo w e d a n u n

e v e n c o u rs e a w a y f ro m  F ra n k fu r te r in  th e 

J e h o v a h’ s W itn e s s e s c a s e s . I n  PONMLKJIHGFEDCBAC a n tw e ll v . C o n

n e c tic u t (1 9 4 0 ) th e C o u r t c o n s id e re d f o r  th e f i r s t  

t im e th e W itn e s s e s’  a rg u m e n t th a t th e F o u r te e n th 

A m e n d m e n t’ s D u e P ro c e s s C la u s e in c o rp o ra te d 

th e F irs t A m e n d m e n t’ s f re e e x e rc is e o f  re l ig io n 

g u a ra n te e . A  N e w  H a v e n o rd in a n c e e m p o w e re d 

lo c a l o f f ic ia ls to p u n is h p u b l ic p ro s e ly t iz in g i f  

s o m e p ro v e n d is tu rb a n c e o f  th e p e a c e re s u l te d . 

O n a p u b l ic s tre e t , w h e re th e re s id e n ts w e re 

n in e ty p e rc e n t R o m a n C a th o l ic , th e C a n tw e l ls 

o f fe re d W itn e s s l i te ra tu re to  a n y o n e w h o f re e ly 

to o k i t ; th e y a ls o a s k e d to p la y a p h o n o g ra p h 

re c o rd b e a r in g th e s a m e m e s s a g e f o r  a n y o n e w h o 

w il l in g ly  l is te n e d . T w o C a th o l ic s w h o v o lu n

ta r i ly  a c c e p te d th e C a n tw e l l’ s re l ig io u s s o l ic i ta

t io n s w e re o f fe n d e d b y  p a s s a g e s th a t a tta c k e d 

th e i r f a i th . A lth o u g h n o s ig n i f ic a n t d is tu rb a n c e 

o c c u r re d , s ta te c o u r ts f o u n d N e w to n C a n tw e l l 

a n d h is tw o  s o n s J e s s e a n d R u s s e l l g u i l ty  u n

d e r th e lo c a l o rd in a n c e . U p o n a p p e a l to th e 

S u p re m e C o u r t , h o w e v e r , J u s t ic e R o b e r ts f o r  

a u n a n im o u s C o u r t re v e rs e d th e c o n v ic t io n s , 

d e c la r in g th a t th e C a n tw e l ls’ c o n d u c t d id  n o t 

p o s e a c le a r a n d p re s e n t d a n g e r a n d th a t , 

th e re fo re , th e F irs t A m e n d m e n t p ro te c te d th e 

f re e e x e rc is e o f  th e i r re l ig io n . T h e R o b e r ts 

o p in io n in  H e rn d o n u s e d th e c le a r a n d p re s e n t 

d a n g e r d o c tr in e to e x te n d th e g u a ra n te e s o f  

f re e s p e e c h a n d p re s s ; in  th e s a m e w a y R o b

e r ts n o w  e n la rg e d th a t d o c tr in e to  p ro te c t re

l ig io u s e x p re s s io n .8 1

T h e W itn e s s e s’ f a i th c o n f ro n te d a g re a te r 

c h a l le n g e f ro m  s ta te re q u ire m e n ts th a t p u b l ic 

s c h o o l c h i ld re n s a lu te th e A m e r ic a n f la g . D u r

in g  th e e a r ly tw e n t ie th c e n tu ry m a n y s ta te s , e n

d e a v o r in g to s tre n g th e n c i t iz e n s h ip t ra in in g in  

th e p u b l ic s c h o o ls , m a n d a te d th a t s tu d e n ts a c

c o m p a n y th e p le d g e o f  a l le g ia n c e w ith  a n u p

ra is in g o f  th e r ig h t a rm a s a s a lu te o f  p a tr io t ic 

re s p e c t . O v e r th e y e a rs p u b l ic a u th o r i t ie s in  d i f 

f e re n t c o m m u n it ie s p ro s e c u te d m e m b e rs o f  v a r i

o u s re l ig io u s g ro u p s b e c a u s e th e y re fu s e d to  s a

lu te . A s a re s u l t o f  a f e w  o f  th e s e p ro s e c u t io n s 

o f f ic ia ls to o k c h i ld re n f ro m  th e i r f a m i l ie s a n d

p la c e d th e m in  p u b l ic in s t i tu t io n s .8 2 D u r in g th e 

1 9 3 0 s th e W itn e s s e s jo in e d th e ra n k s o f  f la g  s a

lu te p ro te s to rs . T h e ir re fu s a l w a s b a s e d o n th e 

c o m m a n d o f  E x o d u s 2 0 :3 -5 :PONMLKJIHGFEDCBA

You shall have no other gods before  
m e. You shall not m ake yourself a  
graven im age, or any  likeness  of any
th ing . . . you shall not bow  dow n to  
them  or serve them .

W itn e s s e s in te rp re te d th e s e w o rd s to m e a n 

th a t n a t io n a l f la g s “ re p re s e n t th e g o v e rn m e n t a n d 

w h a t th e g o v e rn m e n t s ta n d s f o r . T h e la w  o f  th e 

n a t io n o r g o v e rn m e n t th a t c o m p e ls th e c h i ld  o f  

G o d to  s a lu te th e n a t io n a l f la g  c o m p e ls th a t p e r

so n to sa lu te th e D e v il a s th e in v is ib le g o d o f 

th e n a tio n . T h e C h r is t ia n , th e re fo re , m u s t c h o o s e 

to  y ie ld  to  G o d’ s e n e m y o r to  re m a in t ru e to  a l

m ig h ty G o d .” 8 3 F a i th fu l to  th e i r c o n v ic t io n s , W it 

n e s s e s w e n t to G e rm a n c o n c e n tra t io n c a m p s 

ra th e r th a n m a k e H it le r ’ s a rm s a lu te .8 4

I n  M in e rs v i l le , P e n n s y lv a n ia , W a lte r G o b ita s 

a n d h is f a m i ly  to o k th e s a m e s ta n d f o r  th e i r b e

l ie f s . F o l lo w in g a c o n f ro n ta t io n w ith  th e lo c a l 

s c h o o l b o a rd o v e r th e s ta te’ s f la g  s a lu te m a n

d a te , G o b ita s re m o v e d h is c h i ld re n f ro m  th e 

p u b l ic s c h o o ls . I n  a c c o rd a n c e w ith  th e s ta te’ s 

c o m p u ls o ry s c h o o l a tte n d a n c e la w s , th e f a m i ly  

e n ro l le d th e c h i ld re n in  p r iv a te s c h o o l . B u t th e 

e x p e n s e p ro v e d to o g re a t . A s a re s u l t , re p re

s e n te d b y  th e W itn e s s e s’  la w y e r a n d th e A C L U ,  

G o b ita s c h a l le n g e d th e f la g s a lu te la w  o n th e 

g ro u n d th a t i t  v io la te d th e F irs t a n d F o u r te e n th 

A m e n d m e n t’ s g u a ra n te e o f  re l ig io u s f re e d o m . 

T h e s ta te b a s e d i ts d e fe n s e o n a t le a s t a c e n tu ry 

o f  p re c e d e n ts th a t e s ta b l is h e d th e “ s e c u la r re g u

la t io n”  ru le . I t  w a s , d e c la re d a le a d in g p re c e

d e n t o f  1 8 2 7 , “ a m a x im  o f  u n iv e rs a l a p p l ic a t io n”  

th a t “ w h e re l ib e r ty  o f  c o n s c ie n c e w o u ld im p in g e 

o n th e p a ra m o u n t r ig h t o f  th e p u b l ic , i t  o u g h t to  

b e re s tra in e d .”  D e s p i te p re c e d e n t, h o w e v e r , b o th 

th e f e d e ra l t r ia l a n d a p p e a ls c o u r ts u p h e ld th e 

G o b ita s c h i ld re n’ s f re e d o m o f  c o n s c ie n c e a s p ro

te c te d b y  th e F irs t A m e n d m e n t.8 5

T h e s c h o o l b o a rd a p p e a le d to th e S u p re m e 

C o u r t . A  n u m b e r o f  t im e s b e fo re th e C o u r t h a d 

d e c l in e d to  c o n s id e r th e is s u e . B u t th e f la g  s a

lu te s u i t c o in c id e d w ith  th e C o u r t’ s d e c is io n o f  

C a n tw e ll a n d th e A la b a m a p ic k e t in g c a s e . T h e 

C o u r t c o n s id e re d a l l th re e c a s e s , m o re o v e r , 

a m id s t th e m il i ta ry  c o l la p s e o f  F ra n c e d u r in g th e
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W h e n s c h o o l d is tr ic ts m a d e 

th e p le d g e o f  a l le g ia n c e 

c o m p u ls o ry , W a lte r G o b ita s’ s 

c h i ld re n , W il l ia m  a n d L i l l ia n  

( le f t ) , J e h o v a h’ s W itn e s s e s , 

w e re e x p e l le d f o r  re fu s in g to  

s a lu te th e f la g . I n  PONMLKJIHGFEDCBAM in e rsv i l le 

S c h o o l D is tr ic t v . G o b it is 

(1 9 4 0 )— th e n a m e w a s 

m is s p e l le d in  th e C o u r t 

re c o rd s— H a r la n F is k e S to n e 

w ro te a lo n e d is s e n t a rg u in g 

th a t th e p le d g e re q u ire m e n t 

w a s a v io la t io n o f  th e 

c h i ld re n’ s f re e d o m o f  

re l ig io n .

W il l ia m  G o b ita s’ s d a u g h te r , 

J a n a G o b ita s , a b s ta in e d f ro m  

s a lu t in g th e f la g  in  h e r th i rd - 

g ra d e c la s s ro o m o f  B a y s id e

S c h o o l , M ilw a u k e e , in  1 9 6 5 . 

S h e d id  n o t f a c e a n y 

p u n is h m e n t, th a n k s to  th e 

C o u r t’ s 1 9 4 3 d e c is io n 

re v e rs in g G o b it is .

w in te r a n d s p r in g o f  1 9 4 0 . B y  th e t im e th e C o u r t 

h a n d e d d o w n th e G o b it is o p in io n o n J u n e 3 , 

B r i t is h t ro o p s h a d ju s t c o m p le te d th e i r d ra m a t ic 

e v a c u a t io n f ro m  D u n k irk to E n g la n d . S o m e 

c o m m e n ta to rs a t th e t im e a n d a f te rw a rd s e x

p la in e d th e C o u r t’ s G o b it is o p in io n a s a re f le c

t io n o f  th e J u s t ic e s’ c o n c e rn th a t th e re le n t le s s 

A x is  a d v a n c e c o m p e l le d u p h o ld in g th e f la g s a

lu te a s a p r im a ry s y m b o l o f  A m e r ic a n n a t io n a l 

u n i ty . S u c h a v ie w , h o w e v e r , is in c o m p le te .8 6

T h e C o u r t d e c id e d G o b it is a g a in s t th e W it 

n e s s e s .8 7 F ra n k fu r te r’ s o p in io n f o r a n e ig h t to  

o n e m a jo r i ty re s te d n a r ro w ly o n th e “ s e c u la r 

re g u la t io n”  ru le a n d th e C o u r t’ s o w n u n a n im o u s

1 9 3 4 d e c is io n a f f i rm in g th e U n iv e rs i ty o f  

C a l i fo rn ia’ s e x p u ls io n o f  a c o n s c ie n t io u s o b je c

to r w h o re fu s e d to  ta k e a re q u ire d m il i ta ry  t ra in

in g c o u rs e .8 8 C it in g th e m a jo r i ta r ia n th e o ry o f  

C a ro le n e P ro d u c ts , F ra n k fu r te r d is t in g u is h e d th e 

f la g  s a lu te is s u e f ro m  th a t ra is e d in  C a n tw e ll a n d  

th e o th e r F irs t A m e n d m e n t p re c e d e n ts s tre tc h

in g b a c k to 1 9 3 1 . I n  k e e p in g w ith  th e v ie w  

H u g h e s to o k d u r in g th e c o n s id e ra t io n o f  G o b it is 

in  c o n fe re n c e , F ra n k fu r te r h e ld th a t th e “ c o u r t

ro o m  is n o t th e a re n a f o r  d e b a t in g is s u e s o f  e d u

c a t io n a l p o l ic y . I t  is n o t o u r p ro v in c e to  c h o o s e 

a m o n g c o m p e t in g c o n s id e ra t io n s in  th e s u b t le 

p ro c e s s o f  s e c u r in g e f fe c t iv e lo y a l ty  to  th e t ra d i
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t io n a l id e a ls o f  d e m o c ra c y .” 8 9 F ra n k fu r te r’ s o p in

io n  re fu te d th e b a la n c in g th e o ry C h a fe e a d v a n c e d 

in  th e A B A  r ig h ts c o m m it te e’ s a m ic u s b r ie f th a t 

f a v o re d p ro te c t in g th e in d iv id u a l’ s c o n s c ie n c e 

f ro m  s ta te c o e rc io n .9 0

S to n e w ro te a lo n e d is s e n t th a t u l t im a te ly 

s h a p e d th e C o u r t’ s w a r t im e F irs t A m e n d m e n t 

d e c is io n s . C o n c e d in g th a t “ g u a ra n te e s o f  p e r

s o n a l l ib e r ty ”  w e re “ n o t a lw a y s a b s o lu te ,”  h e 

n o n e th e le s s a s s e r te d th a t th e C o u r t s h o u ld g iv e 

p re fe re n c e to  th e r ig h t o f  re l ig io u s c o n s c ie n c e . 

S to n e a f f i rm e d n o t o n ly  th a t th e in d iv id u a l b e n

e f i te d f ro m  th e C o u r t p ro te c t in g th e g u a ra n te e 

o f  re l ig io u s c o n s c ie n c e , b u t a ls o th a t d e m o c ra c y 

g a in e d a s w e l l . W h e re “ p re ju d ic e a g a in s t d is

c re te a n d in s u la r m in o r i t ie s m a y te n d to  c u r ta i l 

th e o p e ra t io n o f  th o s e p o l i t ic a l p ro c e s s e s o rd i

n a r i ly to b e re l ie d o n to  p ro te c t m in o r i t ie s ,”  a 

m o re “ s e a rc h in g ju d ic ia l in q u iry ”  w a s e s s e n t ia l . 

A s a u th o r i ty S to n e c i te d f o o tn o te f o u r .9 1

T h e o p in io n s in  PONMLKJIHGFEDCBAG o b it is s u g g e s te d th e p o

te n t ia l c o n s e q u e n c e s o f  th e tw o  p re m is e s in h e r

e n t in  f o o tn o te f o u r . F ra n k fu r te r’ s c o n te n t io n 

th a t a l l  p ro v is io n s o f  th e B i l l  o f  R ig h ts w e re e q u a l 

re je c te d th e p r in c ip le th a t F irs t A m e n d m e n t g u a r

a n te e s s h o u ld b e g iv e n p re fe re n c e . H is re l ia n c e 

u p o n th e s e c u la r re g u la t io n ru le a n d o th e r p re

c e d e n ts to l im i t  th e re a c h o f  re l ig io u s e x p re s

s io n p ro te c te d b y  th e A m e n d m e n t w a s c o n s is

te n t w ith  th e v ie w  H u g h e s a p p a re n t ly e x p re s s e d 

d u r in g th e C o u r t’ s c o n s id e ra t io n o f  th e is s u e in  

c o n fe re n c e . E v e n s o , b o th F ra n k fu r te r a n d 

H u g h e s lo o k e d n o f u r th e r th a n th e p re c e d e n ts 

p re s c r ib in g th e m e a n in g o f  th e F irs t A m e n d m e n t, 

w h ic h a s C o v e r o b s e rv e d , “ re q u ire d [d ] a m o re 

r ig o ro u s s ta n d a rd o f  s c ru t in y f o r  r ig h ts s p e c i f i

c a l ly e n u m e ra te d . . . in  th e C o n s t i tu t io n ,”  to  

d e te rm in e th a t th e C o u r t s h o u ld n o t e x e rc is e i ts  

a u th o r i ty to p re v e n t th e s ta te’ s c o e rc io n o f  th e 

G o b ita s c h i ld re n’ s c o n s c ie n c e . F ra n k fu r te r th u s 

a c c e p te d th e p re m is e , i f  n o t th e f u l l  im p l ic a t io n s , 

o f  th e te x tu a l is t th e o ry o f  f o o tn o te f o u r .9 2 S to n e’ s 

d is s e n t , b y c o n tra s t , e x p re s s ly re s te d u p o n th e 

f o o tn o te’ s f u n c t io n a l th e o ry . T h e W itn e s s 

f a m i ly ’ s p l ig h t p re s e n te d a n in d iv id u a l r ig h ts 

c la im  th a t a d e m o c ra t ic m a jo r i ty , e s p e c ia l ly 

a m id s t th e tra u m a t ic to ta l i ta r ia n a d v a n c e o f  

1 9 4 0 , c o u ld re a d i ly re p re s s in  th e n a m e o f  p a tr i

o t ic u n i ty . A n d  f o r  S to n e th a t w a s p re c is e ly th e 

p o in t . I t  w a s u n l ik e ly th a t a d e m o c ra t ic c o m 

m u n ity w o u ld o n i ts o w n a c c o rd p e rm it a n o b

s c u re m in o r i ty ’ s l ib e r ty  o f  c o n s c ie n c e to  p re v a i l

o v e r th e h o p e s a n d f e a rs th e f la g  s a lu te s y m b o l

iz e d . Y e t S to n e p e rc e iv e d th a t th e m a jo r i ty’ s s u p

p re s s io n o f  th e m in o r i ty ’ s c o n s c ie n c e th re a te n e d 

d e m o c ra c y f ro m  w ith in ; a c c o rd in g ly , h e re je c te d 

th e v e ry id e a th a t to ta l i ta r ia n te c h n iq u e s m ig h t 

b e u s e d to  p re s e rv e d e m o c ra t ic p ro c e s s e s . E v e n 

s o , S to n e’ s d is s e n t w a s a n e lo q u e n t a rg u m e n t f o r  

th e b a s ic a l ly c o n s e rv a t iv e c o n te n t io n th a t e n la rg

in g th e g u a ra n te e o f  re l ig io u s e x p re s s io n p ro

te c te d b y  th e F i r s t A m e n d m e n t w o u ld s tre n g th e n 

ra th e r th a n u n d e rm in e d e m o c ra c y .9 3

L u s k y q u o te s a n a n e c d o te G re n v i l le C la rk 

a tt r ib u te d to  E l ih u  R o o t. R o o t u rg e d A le x a n d e r 

K e re n s k y to s u p p re s s th e id e o lo g ic a l c a m p a ig n 

o f  th e C o m m u n is t P a r ty ; K e re n s k y re fu s e d to  d o 

s o o n th e g ro u n d th a t i t  w a s c o n tra ry to f re e 

s p e e c h a n d p re s s r ig h ts . A p p a re n t ly in  s u p p o r t 

o f  R o o t’ s v ig o ro u s o p p o s i t io n to o v e r t a c t io n , 

L u s k y o b s e rv e d th a t th e “ O c to b e r R e v o lu t io n 

s e t t le d th e a rg u m e n t.”  B u t L u s k y ’ s la rg e r p o in t 

w a s th a t e x p re s s io n l ik e  th a t a t is s u e in  G o b it is 

w a s n o t l ik e ly  to  re s u l t in  o v e r t a c ts a n d th e re

f o re i ts p ro te c t io n b y  th e C o u r t w o u ld im p ro v e 

th e f u n c t io n in g o f  th e d e m o c ra t ic p ro c e s s .

T h e tw o  G o b it is o p in io n s f u r th e r s u g g e s te d 

c o n tra s t in g a p p ro a c h e s to  F i r s t A m e n d m e n t p re

c e d e n t. D u r in g m u c h o f  th e 1 9 3 0 s th e H u g h e s 

C o u r t w o rk e d w ith in  th e e c o n o m ic d u e p ro c e s s 

c o n c e p t io n o f  l ib e r ty  p re s c r ib e d in  th e F o u r te e n th 

A m e n d m e n t to  e x te n d F irs t A m e n d m e n t s p e e c h 

a n d p re s s g u a ra n te e s . A s th e C o u r t b e g a n d is

m a n t l in g e c o n o m ic l ib e r ty in  1 9 3 7 , C a rd o z o’ s 

P a lk o o p in io n p ro v id e d a ju r is p ru d e n t ia l b r id g e 

f ro m  th e e a r l ie r H u g h e s C o u r t F irs t A m e n d m e n t 

p re c e d e n ts to th e c a s e s d e c id e d f ro m  1 9 3 7 o n . 

A p p ly in g P a lk o , th e C o u r t g e n e ra l ly re l ie d o n 

th e b a la n c in g th e o ry in h e re n t in  th e c le a r a n d 

p re s e n t d a n g e r d o c tr in e . B o th th a t d o c tr in e a n d 

P a lk o i ts e l f , l in k e d a s th e y w e re to  th e te x tu a l is t 

p re s u m p t io n s u n d e r ly in g H u g h e s’ a n d R o b e r ts’  

p re -1 9 3 7 d e c is io n s , c o n f in e d th e e x te n s io n o f  

F irs t A m e n d m e n t f re e d o m s w ith in  re la t iv e ly 

n a r ro w l im i ts . H a d th e C o u r t a p p l ie d th e 1 9 3 0 s 

p re c e d e n ts w ith in  th e f ra m e w o rk o f  p o l i t ic a l o b

l ig a t io n t ie d to  S to n e’ s f u n c t io n a l th e o ry o f  f o o t

n o te f o u r , a s L u s k y s u g g e s te d , i t  w o u ld h a v e e x

p a n d e d th e s c o p e o f  r ig h ts c la im s . T h e in i t ia l  

im p l ic a t io n o f  th e G o b it is d e c is io n w a s , h o w 

e v e r , th a t d u r in g w a r t im e th e C o u r t w o u ld p u r

s u e th e p a th i t  h a d p io n e e re d w ith  c a u t io n .9 4

D u r in g th e n e x t th re e y e a rs J e h o v a h’ s 

W itn e s s e s in s t i tu te d a c o o rd in a te d l i t ig a t io n
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s tra te g y a im e d a t s e c u r in g g re a te r c o n s t i tu t io n a l 

p ro te c t io n . G ro u p s o f  W itn e s s e s d e s c e n d e d o n 

s m a l l to w n s , s e e k in g c o n v e r ts d o o r to  d o o r a n d 

a lo n g th e p u b l ic s tre e ts . T h ro u g h o u t th is p e r io d 

th e J u s t ic e D e p a r tm e n t’ s C iv i l  R ig h ts U n it re

c o rd e d h u n d re d s o f  in c id e n ts n a t io n w id e in  

w h ic h W itn e s s e s w e re a s s a u l te d , s o m e t im e s a s a 

re s u l t o f  d is lo y a l ty c h a rg e s a s s o c ia te d w ith  PONMLKJIHGFEDCBA
G o b it is . M e a n w h i le , m o s t n e w s p a p e r e d i to r i

a ls , re l ig io u s p e r io d ic a ls ( in c lu d in g R o m a n 

C a th o l ic p u b l ic a t io n s ) , a n d la w  jo u rn a ls su p

p o r te d th e W itn e s s e s’  r ig h ts g e n e ra l ly a n d c r i t i 

c iz e d G o b it is in  p a r t ic u la r . T h e re w e re a ls o n u

m e ro u s s ta te p ro s e c u t io n s u n d e r o rd in a n c e s l ik e  

th o s e a t is s u e in  e a r l ie r c a s e s .9 5 T h e W itn e s s e s 

w o n th e r ig h t to p a ra d e f o r  p ro s e ly t iz in g p u r

p o s e s .9 6 B u t w h e re s u c h p ra c t ic e s p ro m p te d 

“ f ig h t in g w o rd s”  ( in c lu d in g th e d e s ig n a t io n o f  

C a th o l ic is m a n d o th e r re l ig io n s a s “ ra c k e ts” ) , 

w h ic h in  tu rn le d to a n a l te rc a t io n b e tw e e n a 

lo c a l la w  e n fo rc e m e n t o f f ic e r a n d a W itn e s s , th e 

C o u r t u p h e ld m u n ic ip a l a u th o r i ty .9 7

A  m o re im p o r ta n t l in e o f  c a s e s c h a l le n g e d 

lo c a l o rd in a n c e s th a t m a d e p u b l ic d is tr ib u t io n 

o f  l i te ra tu re c o n t in g e n t u p o n th e p a y m e n t o f  c o m 

m e rc ia l l ic e n s e ta x e s . I n  e a c h c a s e F ra n k fu r te r 

jo in e d a m a jo r i ty u p h o ld in g th e lo c a l a u th o r i

t ie s . T h e le a d in g c a s e w a s J o n e s v . O p e lik a , 

d e c id e d in  J u n e 1 9 4 2 .9 8 I n  a d d i t io n to  c o n c u r

r in g  in  S to n e’ s d is s e n t in g o p in io n , B la c k , D o u

g la s , a n d M u rp h y to o k th e u n u s u a l s te p o f  s ta t

in g  jo in t ly  th a t th e y re p u d ia te d th e i r v o te in  

G o b it is . “ [A ]  d e m o c ra t ic f o rm  o f  g o v e rn m e n t 

f u n c t io n in g u n d e r th e h is to r ic B i l l  o f  R ig h ts h a s 

a h ig h re s p o n s ib i l i ty to a c c o m m o d a te i ts e l f to  

th e re l ig io u s v ie w s o f  m in o r i t ie s ,” th e y s a id , 

“ h o w e v e r u n p o p u la r a n d u n o r th o d o x th o s e v ie w s 

m a y b e .”  E v e n tu a l ly , n u m e ro u s s ta te c o u r ts a ls o 

h a n d e d d o w n d e c is io n s f a v o r in g th e W itn e s s e s , 

o f te n e x p re s s ly re je c t in g th e re a s o n in g o f  

F ra n k fu r te r’ s G o b it is o p in io n .9 9

B y  th e O c to b e r T e rm o f  1 9 4 2 , R u t le d g e re

p la c e d B y rn e s a n d th e f o u r d is s e n te rs in  O p e lik a 

g a in e d n e w  s tre n g th . A s  p a r t o f  w h a t th e y c a l le d 

a n “ in fe s ta t io n ,”  a h u n d re d W itn e s s e s d e s c e n d e d 

u p o n th e s m a l l P e n n s y lv a n ia c i ty  o f  J e a n n e tte . 

T h e ir v ig o ro u s p ro s e ly t iz in g re s u l te d in  n u m e r

o u s c o n v ic t io n s u n d e r m u n ic ip a l o rd in a n c e s , 

w h ic h in  tu rn w e re a p p e a le d to th e S u p re m e 

C o u r t . V a c a t in g th e O p e lik a ju d g m e n t, th e C o u r t 

u p h e ld th e g u a ra n te e s o f  f re e e x p re s s io n a n d re

v e rs e d th e c o n v ic t io n s .1 0 0 B u t n o c le a r s ta n d a rd

e m e rg e d f ro m  th e c a s e s . J a c k s o n jo in e d in  th e 

re s u l t b u t d is s e n te d in  p a r t . H e w a rn e d th e n e w  

m a jo r i ty th a t th e “ re a l q u e s t io n”  th e c a s e s ra is e d 

w a s w h e re th e r ig h ts o f  re l ig io u s p ro s e ly t iz e rs 

e n d e d a n d th e r ig h t o f  in d iv id u a l h o u s e h o ld e rs 

to  b e le t a lo n e b e g a n .1 0 1 E v e n s o , J a c k s o n d is

s e n te d w h e n th e C o u r t u p h e ld th e r ig h t o f  W it 

n e s s e s to p ro s e ly t iz e d e s p i te a n O h io  

c o m m u n ity’ s o rd in a n c e th a t p ro h ib i te d r in g in g 

d o o rb e l ls in  n e ig h b o rh o o d s w h e re m a n y re s id e n ts 

w o rk e d th e n ig h t s h i f t .1 0 2 T h u s J a c k s o n’ s d is

s e n ts a n d th e d ra m a t ic re v e rs a l o f  B la c k , D o u

g la s , a n d M u rp h y ra is e d u n c e r ta in ty a s to th e 

C o u r t’ s c o n tro l l in g th e o ry o f  th e F irs t A m e n d

m e n t w h e re re l ig io u s e x p re s s io n w a s a t is s u e .

T h e C o u r t re s o lv e d th e u n c e r ta in ty in  W e st 

V irg in ia  B o a rd o f E d u c a tio n v . B a rn e tte . T h e 

c a s e re a c h e d th e C o u r t d u r in g th e s p r in g o f  1 9 4 3 , 

a t th e s a m e t im e B la c k , D o u g la s , a n d M u rp h y 

jo in e d S to n e a n d R u t le d g e to  f o rm  th e n e w m a

jo r i ty  in  th e c o m m e rc ia l l ic e n s e ta x d e c is io n s .1 0 3 

W a lte r B a rn e t te a n d o th e r W itn e s s e s c h a l le n g e d 

th e f la g  s a lu te la w  o f  W e s t V irg in ia  th a t h a d b e e n 

e n a c te d f o l lo w in g  G o b it is . A s s is te d b y  th e A C L U  

a n d th e A B A ’ s r ig h ts c o m m it te e , th e W itn e s s e s 

a p p l ie d th e c le a r a n d p re s e n t d a n g e r d o c tr in e , 

a rg u in g th a t th e s ta te’ s c o e rc io n o f  a c h i ld ’ s re l i

g io u s c o n s c ie n c e v io la te d th e f re e d o m s g u a ra n

te e d b y  th e F irs t A m e n d m e n t. R e ly in g e x te n s iv e ly 

o n F ra n k fu r te r’ s re a s o n in g in  G o b it is , th e s ta te , 

s u p p o r te d b y th e A m e r ic a n L e g io n’ s b r ie f , d e

f e n d e d th e s a lu te a s v a l id  u n d e r th e s e c u la r re g u

la t io n ru le . I n d ic a t in g th e in f lu e n c e o f  th e w id e

s p re a d c r i t ic is m  o f  G o b it is in  th e p re s s , th e s ta te 

p re c e d e n ts re je c t in g th e d e c is io n , a n d , m o s t o f  

a l l , th e th re e J u s t ic e s’  s w itc h in  O p e lik a , th e tw o  

lo w e r f e d e ra l c o u r t d e c is io n s in  B a rn e tte u p h e ld 

th e W itn e s s e s’  r ig h ts .1 0 4 W h e n th e c a s e re a c h e d 

th e S u p re m e C o u r t , J a c k s o n a u th o re d th e C o u r t’ s 

m a jo r i ty o p in io n , w h ic h S to n e jo in e d s i le n t ly ; 

B la c k a n d D o u g la s c o n c u r re d w ith  th e i r o w n 

o p in io n e x p la in in g th e i r re v e rs a l o f  p o s i t io n s in c e 

G o b it is , a s d id M u rp h y in  a s e p a ra te o p in io n . 

R o b e r ts a n d R e e d d is s e n te d , s ta t in g b r ie f ly  

th a t th e y a d h e re d to th e G o b it is m a jo r i ty 

o p in io n . F ra n k fu r te r w ro te a lo n g , im p a s

s io n e d d is s e n t .1 0 5

J a c k s o n’ s m a jo r i ty o p in io n a p p l ie d th e c le a r 

a n d p re s e n t d a n g e r d o c tr in e a g a in s t th e s ta te . 

D is t in g u is h in g th e s a lu te f ro m  th e l ic e n s e ta x 

a n d d o o rb e l l - r in g in g o rd in a n c e s , J a c k s o n s a id 

th a t th e is s u e d id  n o t re q u ire b a la n c in g th e r ig h ts
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o f  o n e in d iv id u a l o r g ro u p a g a in s t th o s e o f  a n

o th e r . I n s te a d , a r ig h t o f  p e rs o n a l re l ig io u s c o n

s c ie n c e c la s h e d w ith  s ta te a u th o r i ty . W e s t V ir 

g in ia ju s t i f ie d th e s a lu te a s a m e a n s o f  in s t i l l in g  

lo y a l ty a n d th e re b y p re s e rv in g s e c u r i ty . T h e 

q u e s t io n w a s , th e n , w h e th e r th e W itn e s s e s’ a s

s e r t io n o f  re l ig io u s c o n v ic t io n w a s o f  s u f f ic ie n t 

“ p ro x im i ty a n d d e g re e”  to th re a te n th e s ta te . 

L in k in g  th e F irs t A m e n d m e n t p re s u m p t io n s in 

h e re n t in  f o o tn o te f o u r a n d PONMLKJIHGFEDCBAP a lk o to  th e n u m e r

o u s p re c e d e n ts a p p ly in g th e c le a r a n d p re s e n t 

d a n g e r d o c tr in e , J a c k s o n d e c la re d th a t p ro te c t

in g  f re e d o m o f  re l ig io u s c o n s c ie n c e w a s le s s o f  a 

r is k to th e s ta te th a n w a s i ts c o e rc io n o f  f re e 

th o u g h t . T h e s ta te’ s w il l in g n e s s to  im p o s e s u c h 

c o e rc io n s u g g e s te d , m o re o v e r , m a jo r i ta r ia n s e n

t im e n ts th a t a m in o r i ty w o u ld n o t— a t le a s t in  

t im e s o f  c r is is— l ik e ly  b e a b le to o v e rc o m e 

th ro u g h th e e le c to ra l p ro c e s s e s . A t  s u c h t im e s i t  

w a s a p p ro p r ia te f o r th e c o u r ts to in te rv e n e to  

u p h o ld th e F irs t A m e n d m e n t. B y  s u s ta in in g to l 

e ra n c e ra th e r th a n s u p p re s s io n o f  m in o r i ty  r ig h ts , 

n a t io n a l u n i ty  w o u ld b e s tre n g th e n e d ra th e r th a n 

w e a k e n e d .1 0 6 B la c k a n d D o u g la s e x p la in e d th a t 

f o l lo w in g  G o b it is th e y g ra d u a l ly re a l iz e d th a t a 

d e fe n s e o f  re l ig io u s c o n s c ie n c e f o s te re d o rd e r b y  

s u s ta in in g th e C o n s t i tu t io n’ s p ro h ib i t io n a g a in s t 

te s t o a th s . T h e C o u r t’ s a p p l ic a t io n o f  th e c le a r 

a n d p re s e n t d a n g e r d o c tr in e th u s b a la n c e d l ib 

e r ty a n d o rd e r w ith in  n a r ro w te x tu a l is t b o u n d s . 

M u rp h y s a id th a t h e c h a n g e d h is m in d b e c a u s e 

h e h a d c o m e to s e e th a t re l ig io u s c o n s c ie n c e 

s h o u ld a lw a y s b e g iv e n p re fe re n c e .1 0 7

F ra n k fu r te r’ s d is s e n t to o k a n o p p o s in g v ie w  

o f  th e s ta te’ s f la g s a lu te re g u la t io n . S ta t in g a 

c o m p re h e n s iv e th e o ry o f  ju d ic ia l a b n e g a t io n c o n

t ra ry to S to n e’ s c o u n te r -m a jo r i ta r ia n th e o ry o f  

f o o tn o te f o u r , F ra n k fu r te r a rg u e d th a t c o u r ts 

s h o u ld in v a l id a te le g is la t iv e p o l ic ie s in v o lv in g  

m in o r i t ie s o r o th e r is s u e s o n ly in  th e m o s t e x

c e p t io n a l in s ta n c e . T h e f la g  s a lu te w a s n o t s u c h 

a c a s e b e c a u s e i t  re p re s e n te d a  p o p u la r m a jo r i ty ’ s 

d e s ire to  p re s e rv e th ro u g h s tre n g th e n e d lo y a l ty  

th e h ig h e s t v a lu e— c o m m u n ity s e l f p re s e rv a t io n . 

U n d e r c e r ta in c irc u m s ta n c e s , th e C o u r t s h o u ld 

e n fo rc e B i l l  o f R ig h ts g u a ra n te e s o v e r th e 

p e o p le’ s w il l ,  F ra n k fu r te r c o n c e d e d , b u t re fu s a l 

to  s a lu te th e f la g  w a s n o t a f o rm  o f  re l ig io u s c o n

s c ie n c e p ro te c te d b y  th e p re c e d e n ts d e f in in g th e 

s c o p e o f  th e F irs t A m e n d m e n t’ s s p e e c h , p re s s , 

o r re l ig io u s c la u s e s . F u r th e rm o re , re je c t in g th e 

r ig h ts p r io r i t iz a t io n e s ta b l is h e d in  P a lk o a n d th e

w e ig h t in g p re s u m p t io n in h e re n t in  H u g h e s’  c o n

t r ib u t io n to  f o o tn o te f o u r , F ra n k fu r te r c o n te n d e d 

th a t e a c h p ro v is io n o f  th e B i l l  o f  R ig h ts w a s 

e q u a l . N o  r ig h ts p ro v is io n d e s e rv e d g re a te r ju 

d ic ia l s c ru t in y th a n a n o th e r , w h e th e r i t  w a s th e 

g u a ra n te e o f  f re e re l ig io u s e x p re s s io n o r s o m e

th in g e ls e . B y  s a n c t io n in g s u c h a p re fe re n c e th e 

C o u r t e n c o u ra g e d g ro u p s to  s u b v e r t th e p o p u la r 

w il l  th ro u g h re p e a te d r ig h ts c la im s . J u d ic ia l 

d e fe n s e o f m in o r i ty r ig h ts th u s s tru c k a t 

d e m o c ra c y’ s v i ta ls . F in a l ly , F ra n k fu r te r c o n

c lu d e d , J a c k s o n’ s o p in io n a p p l ie d th e c le a r a n d 

p re s e n t d a n g e r d o c tr in e o u t o f  c o n te x t , o f fe n d

in g  H o lm e s’ o r ig in a l f o rm u la t io n .1 0 8

V

T h e B a rn e tte d e c is io n in d ic a te d th a t e v e n in  

w a r t im e th e C o u r t c o n t in u e d to e x p a n d F irs t 

A m e n d m e n t r ig h ts c la im s . T h e c h o ic e n o n e th e

le s s s a n c t io n e d a c o u rs e o f  b o th c o n t in u i ty a n d 

c h a n g e . D u r in g th e 1 9 3 0 s th e H u g h e s C o u r t 

re p la c e d a c o u n te r -m a jo r i ta r ia n th e o ry f a v o r in g 

e c o n o m ic l ib e r ty w ith  o n e p ro te c t in g m in o r i ty  

r ig h ts . B e g in n in g in  1 9 3 7 , th e C o u r t re s te d i ts 

th e o ry o n C a rd o z o’ s F irs t A m e n d m e n t 

p r io r i t iz a t io n p r in c ip le o f  P a lk o a n d th e w e ig h te d 

b a la n c e te c h n iq u e H u g h e s in c o rp o ra te d in to  f o o t

n o te f o u r  o f  C a ro le n e P ro d u c ts . S to n e’ s c o u n te r - 

m a jo r i ta r ia n th e o ry o f  f o o tn o te f o u r  a f f i rm e d th a t 

o p e n in g th e d e m o c ra t ic p ro c e s s to  “ in s u la r m i 

n o r i t ie s”  w a s a f u r th e r ju s t i f ic a t io n f o r  h e ig h t

e n e d ju d ic ia l in te rv e n t io n . I n  e i th e r c a s e o n e 

g o a l a c h ie v e d d u r in g W o r ld  W a r I I  w a s e s s e n

t ia l ly  c o n s e rv a t iv e : to  d i f fu s e th re a ts to  o rd e re d 

l ib e r ty b y s tre n g th e n in g th e r ig h ts u p o n w h ic h 

d e m o c ra c y d e p e n d e d .

J u s t a s th e w a r b e g a n , R o o s e v e l t’ s l ib e ra l N e w  

D e a l a p p o in te e s a c h ie v e d a m a jo r i ty o n  th e C o u r t . 

I n  la b o r c a s e s th e l ib e ra ls e m p lo y e d th e c le a r a n d 

p re s e n t d a n g e r d o c tr in e to  e n la rg e F irs t A m e n d

m e n t g u a ra n te e s , th e re b y m a in ta in in g c o n t in u

i ty  w ith  th e p re c e d e n ts o f  th e la te 1 9 3 0 s . T h e 

n o n p a r t is a n r ig h ts d is c o u rs e o f  R o o s e v e l t a n d 

W il lk ie ,  l ik e  th e p ro fe s s io n a l le g a l d is c o u rs e o f  

L u s k y , C h a fe e , a n d o th e rs , s u g g e s te d th a t m i 

n o r i ty s c a p e g o a t in g th re a te n e d A m e r ic a n 

d e m o c ra c y’ s w a r e f fo r t . T h e s w itc h o f  B la c k , 

D o u g la s , a n d M u rp h y , a n d to a le s s e r d e g re e 

J a c k s o n , in  th e c o m m e rc ia l l ic e n s e c a s e s p re

c e d e d th e m o re d ra m a t ic s w itc h o n th e f la g  

s a lu te . U n d o u b te d ly , th e c h a n g e in  b o th c a t
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e g o r ie s o f  W itn e s s l i t ig a t io n re f le c te d p re s s u re s 

f ro m  th e w id e r p u b l ic a n d p ro fe s s io n a l le g a l d is

c o u rs e . N e v e r th e le s s , th e J a c k s o n o p in io n a n d 

th e B la c k a n d D o u g la s c o n c u r re n c e in  PONMLKJIHGFEDCBAB a rn e tte 

m e re ly e x te n d e d th e c le a r a n d p re s e n t d a n g e r 

d o c tr in e , m u c h a s h a d th e H u g h e s C o u r t’ s la te r 

F irs t A m e n d m e n t p re c e d e n ts . U n l ik e h is th re e 

l ib e ra l c o l le a g u e s , in  h is c o n c u r re n c e M u rp h y 

f o l lo w e d a th e o ry c lo s e r to  S to n e’ s in  f o o tn o te 

f o u r . T h u s B a rn e tte re s te d u p o n th e s a m e u n

d e r ly in g c o u n te r -m a jo r i ta r ia n th e o ry a s th e F irs t 

A m e n d m e n t la b o r c a s e s a n d a s s u c h w a s n o t in 

c o n s is te n t w ith  p a s t p re c e d e n t. I ro n ic a l ly , 

F ra n k fu r te r’ s o p in io n e m b ra c e d s u c h a n a r ro w 

th e o ry o f  ju d ic ia l a b n e g a t io n th a t i t  re je c te d th e  

H u g h e s C o u r t’ s p e a c e t im e p re c e d e n ts , a n d , a s a 

re s u l t , f a i le d to e s ta b l is h a ru le s u i ta b le f o r a 

n a t io n a t w a r .

T h u s a c o n s e rv a t iv e p r in c ip le in f lu e n c e d th e 

C o u r t’ s w a r t im e F irs t A m e n d m e n t d e c is io n s . 

F o l lo w in g W o r ld  W a r I  th e d is s e n ts o f  H o lm e s 

a n d B ra n d e is ju s t i f ie d e x p a n d in g F irs t A m e n d

m e n t g u a ra n te e s in  te rm s o f  th e c o n f l ic t b e tw e e n 

in d iv id u a l f re e d o m a n d s ta te a u th o r i ty . T h e d is

s e n te rs’ th e o re t ic a l ra t io n a le re s te d p r im a r i ly  

u p o n C h a fe e’ s l ib e ra l c o n s tru c t io n o f  th e c le a r 

a n d p re s e n t d a n g e r d o c tr in e . S to n e u s u a l ly jo in e d

th e l ib e ra ls th ro u g h o u t th e 19 2 0 s ; h e d id  s o , h o w 

e v e r , n o t o n ly  b e c a u s e h e a c c e p te d th e i r d e fe n s e 

o f  in d iv id u a l a u to n o m y . S to n e a ls o s u p p o r te d 

o p in io n s a g a in s t s ta te a u th o r i ty b e c a u s e h e s h a re d 

m o re c o n s e rv a t iv e v a lu e s w ith  s u c h P ro g re s s iv e 

R e p u b l ic a n s a s T h e o d o re R o o s e v e l t a n d H u g h e s , 

v a lu e s th a t f a v o re d d e fe n d in g r ig h ts a s a m e a n s 

o f  d e fu s in g ra d ic a l th re a ts to  m a jo r i ty ru le in  th e 

n a m e o f  p re s e rv in g th e “ te c h n iq u e o f  p o l i t ic a l 

o b l ig a t io n .” D u r in g m u c h o f  th e 1 9 3 0 s th e 

H u g h e s C o u r t’ s u s e o f  f re e d o m o f  c o n tra c t ju r is

p ru d e n c e to le g i t im a te i ts e m b ra c e o f  th e d is

s e n te rs’  d o c tr in e s o b s c u re d th e c o e x is te n c e o f  th e 

c o n s e rv a t iv e a n d l ib e ra l v a lu e s in h e re n t in  th e 

n e w p o l ic y  a f f i rm in g  B i l l  o f  R ig h ts g u a ra n te e s . 

A f te r 1 9 3 7 , P a lk o a n d th e tw o  p re m is e s in c o r

p o ra te d in to  f o o tn o te f o u r o f  C a ro le n e P ro d u c ts 

e n g e n d e re d a te n s io n w ith in  th is p o l ic y  th a t th e 

C o u r t’ s re l ia n c e u p o n C h a fe e’ s b a la n c in g th e o ry 

m it ig a te d b u t d id n o t re s o lv e . T h e w a r t im e 

s tru g g le o f  th e J e h o v a h’ s W itn e s s e s re v e a le d , 

m o re o v e r , th a t r ig h ts c la im s g ro u n d e d o n s u c h a 

th e o ry w e re p re c a r io u s . T h e c o n f l ic te d e x p a n

s io n o f  B i l l  o f  R ig h ts c la im s s in c e th e S e c o n d 

W o r ld  W a r s u g g e s te d th a t th e s e p ro b le m s w o u ld 

re m a in a s lo n g a s th e in f lu e n c e o f  th e c o n s e rv a

t iv e p r in c ip le p e rs is te d .
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6  “ F . D . R o o s e v e l t’ s ‘ F o u r F re e d o m s’  S p e e c h , J a n u a ry 6 ,1 9 4 1 ,”  

in  H e n ry S te e le C o m m a g e r , e d ., D ocu m en ts o f  A m er ican  H is

to ry  S in ce 1898 (2  v o ls ., N ew Y o rk , 1 9 6 8 ) , I I ,  4 4 6 -4 9 . A l l  

f u r th e r re fe re n c e s b e lo w  a re f ro m  th is s o u rc e , w ith o u t c i ta t io n .

7  L e o n a rd W . L e v y , E m ergen ce o f  a F ree P ress (N e w  Y o rk , 

1 9 8 5 ) ; M a rk  E . N e e ly , J r . , T h e F ate o f  L ib er ty :  A b rah am  

L in co ln  an d C iv il  L ib er ties (N e w  Y o rk , 1 9 9 1 ) ; P a u l L .  

M u rp h y , T h e M ean in g o f  F reed om o f  S p eech : F irst  A m en d

m en t F reed om s from  W ilson  to  F D R  (W e s tp o r t , C T , 1 9 7 2 ) .

8 T h e p o in t c o n c e rn in g “ s o u rc e s”  s h o u ld b e c o n s id e re d in  l ig h t  

o f  w h a t L o u is L u s k y s a y s a b o u t th e te c h n iq u e o f  “ p o l i t ic a l o b

l ig a t io n ,”  in  “ M in o r i ty  R ig h ts a n d th e P u b l ic I n te re s t ,” 5 2 Y a le 

L a w  J o u rn a l, 1 -4 1 (1 9 4 2 ) . S e c a ls o S itk o f f , “ W il lk ie  a s L ib 

e ra l ,”  7 1 -8 6 ; a n d C o v e r , “ O r ig in s o f  J u d ic ia l A c t iv is m ,”  1 2 8 9 - 

9 7 .

9  F re y e r , “ A  P re c a r io u s P a th ,”  7 6 0 -8 4 a n d s o u rc e s c i te d th e re in ; 

th e p h ra s e f ro m  M a d is o n is  a s q u o te d , 7 6 4 , n o te 2 3 .

1 0 F re y e r , H u go L .  B lack , 4 9 -1 6 6 .

1 1 N o te d in  N u g e n t, F rom  C en ten n ia l to  W orld  W ar  1 9 2 ; 

C o o p e r , T h e W arr io r  an d th e P r iest, 1 4 3 -6 3 ; R a y m a n L . 

S o lo m o n , “ T h e P o l i t ic s o f  A p p o in tm e n t a n d th e F e d e ra l C o u r ts’  

R o le in  R e g u la t in g A m e r ic a : U .S . C o u r ts o f  A p p e a ls J u d g e - 

s h ip s f ro m  T .R . to  F .D .R .,”  A m e r ic a n B a r  F o u n d a tio n R e se a rc h 

J o u rn a l, (S p r in g 1 9 8 4 ) , 2 8 5 -3 4 4 , e s p e c ia l ly 3 0 9 -1 2 . M o re 

p a r t ic u la r ly se e T h e o d o re R o o s e v e l t’ s c a m p a ig n a g a in s t th e ju 

d ic ia ry in  O w e n M .  F is s , T rou b led  B eg in n in gs o f  th e M od 

ern S ta te, 1888-1910 (N ew Y o rk , 1 9 9 3 ) , 3 -9 , 4 3 -4 4 ; 

A le x a n d e r M .  B ic k e l a n d B e n n o C . S c h m id t , J r . ,T h e Ju d ic ia ry  

an d R esp on sib le G overn m en t, 1910-1921  (N e w  Y o rk , 1 9 8 4 ) , 

6 -7 ,2 4 .

1 2 P u s e y , H u gh es, 1 8 5 -8 6 ,3 9 0 -9 4 ; M a s o n , S ton e, 100-14 .

1 3 Q u o te d in  S o lo m o n , “ P o l i t ic s o f  A p p o in tm e n t,”  3 1 1 a n d 3 1 2 , 

n o te s 8 8 , 8 9 , a n d 9 0 .

1 4 Ib id .

ts Ib id .

1 6 R a b b a n , “ E m e rg e n c e o f  M o d e m F irs t A m e n d m e n t D o c tr in e ,”  

1 3 0 3 -4 8 . C o n tra s t R a b b a n’ s a s s e s s m e n t o f  H o lm e s a n d 

B ra n d e is w ith  P u s e y , H u gh es, 1 8 5 -8 6 , 3 9 0 -9 4 ; a n d M a s o n , 

S ton e 1 0 0 -1 4 .

1 7 M a s o n , S ton e, a s q u o te d , 1 0 7 .

1 8 M a s o n , S ton e, 5 1 8 ,5 1 9 .

1 9 A ls o  c o m p a re D a v id B u rn e r , “ O w e n J . R o b e r ts ,”  a n d A n 

d re w  L .  K a u fm a n , “ B e n ja m in C a rd o z o ,”  in  L e o n F r ie d m a n a n d 

F re d L . I s ra e l , e d s ., T h e Ju stices o f  th e U n ited  S ta tes S u

p rem e C ou rt  1789-1969 , T h eir  L ives an d  M ajo r  O p in ion s 

(5  v o ls ., N e w  Y o rk , 1 9 6 9 ) , I I I ,  2 2 5 3 -6 3 , 2 2 8 7 -3 0 6 .

2 0 F re y e r , H u go L .  B lack , 4 2 ,4 6 ; L a u re n , P ow er an d P reju 

d ice, 1 0 2 -6 5 ; C o v e r , “ O r ig in s o f  J u d ic ia l A c t iv is m ,”  1 2 9 3 , 

1 2 9 7 -1 3 0 2 ; L u s k y “ M in o r i ty  R ig h ts ,”  2 5 -2 6 ; H o w a rd , 

M u rp h y ,  2 0 3 -1 1 ; L e u c h te n b u rg , R oosevelt, 1 0 0 -0 3 ,1 4 6 ,1 7 9 - 

8 4 ,2 7 7 ; S itk o f f  “ W il lk ie  a s L ib e ra l .”

2 1 H o w a rd , M u rp h y ,  1 2 1 ,2 1 4 -2 8 ; W h ite , A m er ican  Ju d ic ia l  

T Y ad it ion ,  1 8 7 .

2 2 A s q u o te d , H e rm a n B . W e lls , “ F o re w o rd ,”  M a d is o n , e d ., 

W illk ie ,  v i i i .

2 3 S itk o f f , “ W il lk ie  a s L ib e ra l ,”  7 1 -8 7 .

2 4 Ib id ., p a s s a g e s a s q u o te d , 7 6 ,7 7 ,7 8 .

2 5 Ib id ., a s q u o te d , 7 8 .

2 6 L u s k y , “ M in o r i ty  R ig h ts ,”  6 ,3 8 -4 0 .

2 7 Ib id ., 3 ,5 ,6 ,7 .

2 8 Ib id ., 5 ,6 .

2 9 Ib id ., 1 2 ,1 3 ,1 8 -1 9 .

3 0 Ib id ., 1 9 .

3 1 Ib id ., 6 -2 6 ; C o v e r , “ O r ig in s o f  J u d ic ia l A c t iv is m ,”  1 2 0 7 - 

1 3 5 1 .

3 2 3 0 2 U .S . 3 1 9 , 3 2 4 -2 5 (1 9 3 7 ) . I n  f a c t , b e c a u s e L u s k y b u i l t  

th e s tru c tu re o f  h is a rg u m e n t in  th e 1 9 4 2 a r t ic le u p o n f o o tn o te 

f o u r  o f  C a ro le n e P ro d u c ts , h e d id  n o t m e n t io n P a lk o . B u t se e 

C o v e r , “ O r ig in s o f  J u d ic ia l A c t iv is m ,”  1 2 8 9 -9 0 , e s p e c ia l ly n o te s 

8  a n d 9  f o r  a s u g g e s t io n o f  th e a rg u m e n t d e v e lo p e d in  th is p a

p e r .

3 3 3 0 4 U .S . 1 4 4 , 1 5 2 , n .4 (1 9 3 8 ) ; C o v e r , “ O r ig in s o f  J u d ic ia l 

A c t iv is m ,”  1 2 8 9 -9 6 .

3 4 L u s k y , “ M in o r i ty  R ig h ts ,”  2 0 -2 1 .

3 5 M a s o n , S ton e, 5 1 3 -1 5 ; C o v e r , “ O r ig in s o f  J u d ic ia l A c t iv 

is m ,”  1 2 9 1 , n o te 1 2 .

3 6 L u s k y , “ F o o tn o te R e d u x : A  C a ro le n e P ro d u c ts R e m in is

c e n c e ,” 8 2 C o lu m b ia L a w  R e v ie w , 1 0 9 3 -1 1 0 9 (1 9 8 2 ) .

3 7 Ib id ., 1 0 9 6 -1 0 4 .

3 8 C o v e r , “ O r ig in s o f  J u d ic ia l A c t iv is m ,”  1 2 9 1 -9 2 .

3 9 L u s k y , “ M in o r i ty  R ig h ts ,”  5 ,1 8 n o te 4 9 .

4 0 C o v e r , “ O r ig in s o f  J u d ic ia l A c t iv is m ,”  1 2 9 3 ,1 2 9 7 n o te 2 8 .

4 1 L u s k y , “ F o o tn o te R e d u x ,”  1 0 9 6 -1 1 0 4 .

4 2 S m ith , C h afee, 1 9 4 -2 1 9 . T h e s p e e c h in  w h ic h C la rk  c a l le d 

u p o n th e A B A  to  e s ta b l is h th e C o m m it te e w a s t i t le d  “ C o n s e r

v a t is m a n d C iv i l  L ib e r ty .”  T h e C o u r t h a n d e d d o w n C a ro le n e 

P ro d u c ts 'm A p n l 1 9 3 8 ; C la rk 's s p e e c h w a s J u n e 1 1 o f  th e s a m e 

y e a r .

4 3 S itk o f f , “ W il lk ie  a s L ib e ra l ,”  7 6 .

" S m ith , C h afee, 1 9 4 -2 1 9 .

4 5 Ib id ., a s q u o te d , 8 5 , 8 6 -8 7 , 8 8 .

4 6 R a b b a n , “ E m e rg e n c e o f  M o d e m F irs t A m e n d m e n t D o c tr in e ,”  

1 2 1 7 -1 3 0 3 ; S m ith , C h afee, 7 7 -9 3 .

4 7 2 6 8 U .S . 6 5 2 (1 9 2 5 ) . R a b b a n , “ E m e rg e n c e o f  M o d e m F irs t 

A m e n d m e n t D o c tr in e ,”  1 3 1 7 -4 5 ; S m ith , C h afee, 1 9 9 ,2 7 2 ,2 8 7 

n .3 ; C h a r le s W a rre n , “ T h e N e w  ‘ L ib e r ty ’  U n d e r th e F o u r te e n th 

A m e n d m e n t,”  3 9 H a rv a rd L a w R e v ie w , 4 3 1 -6 5 , e s p e c ia l ly 

4 5 7 -6 5 (1 9 2 6 ) .

4 8 S m ith , C h afee, 8 5 -8 7 . A  m o re e x te n s iv e t re a tm e n t o f  e a r ly 

F irs t A m e n d m e n t d e c is io n m a k in g e m p h a s iz e s th e e v o lu t io n o f
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th e c le a r a n d p re s e n t d a n g e r d o c tr in e f ro m  a  re s tr ic t iv e b a d te n

d e n c y te s t to  th e l ib e r ta r ia n s ta n d a rd a d v o c a te d b y  C h a fe e , PONMLKJIHGFEDCBAse e 

R a b b a n , “ E m e rg e n c e o f  M o d e m F irs t A m e n d m e n t D o c tr in e ,”  

1 2 0 5 -1 3 5 1 . M y  p u rp o s e in  th is p a p e r a tte m p ts a n a l te rn a t iv e 

f o c u s o n th e th e o re t ic a l is s u e s in v o lv in g  B i l l  o f  R ig h ts in c o ip o - 

ra t io n a n d th e F o u r te e n th A m e n d m e n t th a t G it lo w  e n g e n d e re d . 

T h is f o c u s tu rn s a tte n t io n to  d o c tr in a l is s u e s a s s o c ia te d w ith  

th e m e a n in g o f  “ l ib e r ty ”  in  S e c t io n 1 o f  th e F o u r te e n th A m e n d

m e n t, th e s ta n d a rd o f  m e a n in g a s s o c ia te d w ith  th e q u e s t io n o f  

w h a t r ig h ts a re f u n d a m e n ta l in  th e D u e P ro c e s s C la u s e , a n d th e 

re la te d is s u e o f  th e l im i te d u s e o f  th e p r iv i le g e s a n d im m u n i t ie s 

c la u s e e s ta b l is h e d a s a re s u l t o f  th e S la u g h te rh o u se C a se s 1 6 

W a lla c e 3 6 (1 8 7 3 ) , se e W a rre n “ N e w  L ib e r ty ,”  4 5 7 -6 5 .

4 9 S c h e n c k v . U .S ., 2 4 9 U .S . 4 7 (1 9 1 9 ) ; F ro h w e rk v . U .S ., 2 4 9 

U .S . 2 0 4 (1 9 1 9 ) ; D e b s v . U .S ., 2 4 9 U .S . 2 1 1 (1 9 1 9 ) .

5 0 T h e d is s e n t in g t ra d i t io n b e g a n in  A b ra m s v . U .S ,, 2 5 0 U .S . 

6 1 6 (1 9 1 9 ) . T h e f o c u s in  th e f o l lo w in g  d is c u s s io n is u p o n th e 

p o l ic y a n d th e “ b a la n c in g”  s ta n d a rd i t  re s te d u p o n im p l ic i t  in  

th e d is s e n t in g t ra d i t io n , ra th e r th a n th e c le a r a n d p re s e n t d a n g e r 

d o c tr in e a lo n e . I t  w a s th a t p o l ic y , im p le m e n te d m o s t f u l ly  

th ro u g h P a lk o , I  s u g g e s t , w h ic h  H u g h e s g o t S to n e to  in c o rp o

ra te a s th e f i r s t  p a ra g ra p h o f  f o o tn o te f o u r in  C a ro le n e P ro d

u c ts .

5 1 T h e p ro b le m s in c o rp o ra t io n a n d th e F o u r te e n th A m e n d m e n t’ s 

D u e P ro c e s s C la u s e e n g e n d e re d d u r in g th e a s c e n d a n c y o f  th e 

C o u r t’ s l ib e ra l N e w  D e a l m a jo r i ty a re d is c u s s e d a t le n g th in  

th e b io g ra p h ie s o f  H u g h e s , B la c k , M u rp h y , a n d S to n e c i te d 

in  n o te 3 . I n  a d d i t io n , se e B a r ry C u s h m a n , “ A  S tre a m o f  

L e g a l C o n s c io u s n e s s : T h e C u r re n t o f  C o m m e rc e D o c tr in e 

f ro m  S w ift to  J o n e s &  L a u g h l in F o rd h a m L a w  R e v ie w 1  O S - 

6 1 (1 9 9 2 ) ; a n d B a r ry C u s h m a n , “ R e th in k in g th e N e w  D e a l 

C o u r t ,”  8 0 V irg in ia  L a w  R e v ie w , 2 0 1 -2 5 (1 9 9 4 ) .

5 2 S tro m b e rg v . C a li fo rn ia 2 8 3 U .S . 3 5 9 (1 9 3 1 ) .

5 3 N e a r v . M in n e so ta , 2 8 3 U .S . 6 9 7 (1 9 3 1 ) .

5 4 G ro s je a n v . A m e r ic a n P re ss C o ., 2 9 7 U .S . 2 3 3 (1 9 3 6 ) . T h e 

le g is la tu re’ s p o l i t ic a l m o tiv a t io n w a s a p p a re n t ly s u f f ic ie n t ly 

t ra n s p a re n t th a t S u th e r la n d a n d h is c o l le a g u e s re a d i ly a g re e d 

w ith  H u g h e s , se e P u s e y , LKJIHGFEDCBAH u gh es, 6 7 0 ,7 2 1 .

~  D e J o n g e v . O re g o n , 2 9 9 U .S . 3 5 3 (1 9 3 7 ) .

5 6 3 0 1 U .S . 2 4 2 , 2 5 5 -5 7 , 2 5 9 (1 9 3 7 ) .

5 7 S e e n o te 4 7 , e s p e c ia l ly d is c u s s io n o f  W a rre n , “ N e w  L ib 

e r ty ,”  4 5 7 -6 5 .

5 8 L u s k y , “ F o o tn o te R e d u x ,”  1 0 9 4 -9 5 ( th e “ f re e r id e /c o a t ta i l ,”  

q u o te is a t 1 0 9 5 ) .

5 9S e e n o te 5 1 .

6 01  d o n o t m e a n to  s u g g e s t th a t th e f a c ts w e re in  re a l i ty c lo s e 

b e tw e e n G it lo w  a n d H e rn d o n , o n ly  th a t R o b e r ts m a in ta in e d 

(u n c o n v in c in g ly ) th a t th e y w e re s o ; se e R a b b a n , “ E m e rg e n c e 

o f  F irs t A m e n d m e n t D o c tr in e ,”  1 3 4 7 .

6 1 P a lk o v . C o n n e c tic u t, 3 0 2 U .S . 3 1 9 (1 9 3 7 ) . T h e c a s e w a s 

a rg u e d N o v e m b e r 1 2  a n d d e c id e d D e c e m b e r 6 ,1 9 3 7 . C a rd o z o 

s p e c i f ic a l ly n o te d W a rre n’ s “ N e w  L ib e r ty ”  a r t ic le , a t 3 2 7 n o te 

5 ; in  d o in g s o , h e re v e a le d th e re m a rk a b le in te l le c tu a l a b i l i ty  

th a t c o n te m p o ra r ie s re c o g n iz e d to  w ra p n e w  d o c tr in a l a d v a n c e s 

in  e s ta b l is h e d d o c tr in a l f o rm s ; se e K a u fm a n , “ B e n ja m in 

C a rd o z o ,”  2 2 8 7 -3 0 6 . S e e a ls o B e n ja m in N . C a rd o z o , T h e 

N atu re  o f  th e Ju d ic ia l  P rocess (N e w  H a v e n , 1 9 2 1 ) . A ls o , in  

a d d i t io n to  th e F irs t A m e n d m e n t p re c e d e n ts , C a rd o z o c i te d c a s e s 

in v o lv in g  A f r ic a n -A m e r ic a n c r im in a l d e fe n d a n ts , in c lu d in g th e 

S c o tts b o ro s u i t , P o w e ll v . A la b a m a , 2 8 7 U .S . 4 5 (1 9 3 2 ) . 

W h e re th e s e “ ra c e”  c a s e s f i t  in to  th e d is c u s s io n o f “ o rd e re d 

l ib e r ty ”  a n d f o o tn o te f o u r d e s e rv e s a s e p a ra te p a p e r .

6 2 C o v e r , “ O r ig in s o f  J u d ic ia l A c t iv is m ,”  1 2 8 9 -9 0 , n o te s 8  

a n d 9 ; a n d L u s k y “ F o o tn o te R e d u x ,”  1 0 9 7 -1 0 3 .

6 3 L o v e l l v . C ity o f G r if f in , 3 0 3 U .S . 4 4 4 (1 9 3 8 ) , a rg u e d F e b

ru a ry 4 , d e c id e d M a rc h 2 8 , 1 9 3 8 . T h e C o u r t h e a rd a rg u m e n t 

f o r C a ro le n e P ro d u c ts o n A p r i l  6  a n d d e c id e d th e c a s e o n 

A p r i l  2 5 , 1 9 3 8 .

6 4 3 0 3 U .S . 4 4 4 a t 4 5 0 .

6 5 3 0 7 U .S . 4 9 6 (1 9 3 9 ) . S m ith , C h a fe e , 1 9 5 -2 0 0 ; C h a fe e , a s 

q u o te d , 1 9 5 .

6 6 T h e c a s e s a re c o n s o l id a te d u n d e r th e s ty le o f  S c h n e id e r v . 

N e w J e rse y , 3 0 8 U .S . 1 4 7 (1 9 3 9 ) .

6 7 3 0 7 U .S . 4 9 6 (1 9 3 9 ) . F ra n k fu r te r a n d D o u g la s d id  n o t p a r

t ic ip a te ; M c R e y n o ld s a n d B u t le r d is s e n te d . R e e d c o n c u r re d in  

S to n e’ s o p in io n a n d H u g h e s , th o u g h a g re e in g w ith  S to n e o n  

th e d u e p ro c e s s ra t io n a le , c o n c u r re d s e p a ra te ly . B la c k , o f  c o u rs e , 

p u s h e d h a rd , u n s u c c e s s fu l ly , f o r  e n la rg in g th e p r iv i le g e s a n d 

im m u n i t ie s c la u s e ; N e w m a n , B lack , 2 9 2 -9 5 .

6 8 S e e n o te 4 8 .

6 9 S e e n o te s 6 1 a n d 6 2 .

7 0 W a rre n , “ N e w  L ib e r ty , 4 6 3 -6 4 .

7 1 S e e n o te s 6 2 a n d 6 3 .

7 2 S e e n o te s 3 6 -4 2 . F o r a d is c u s s io n o f  th e tu rn o v e r o f  

R o o s e v e l t’ s l ib e ra l a p p o in te e s se e F re y e r , H u go L .  B lack , 7 2 - 

1 0 3 . T h e l i t ig a n ts a re n o te d in  th e f o l lo w in g  te x t .

7 3 3 1 0 U .S . 8 8 (1 9 4 0 ) .

7 4 Ib id ., 1 0 2 , 1 0 5 .

7 5 3 1 0 U .S . 1 0 6 .

7 6 M ilk  W a g o n D r iv e rs U n io n v . M e a d o w m o o r D a ir ie s , 3 1 2 

U .S . 2 8 7 , 2 9 9 ,3 1 7 (1 9 4 1 ) .

1 1 A m e r ic a n F e d e ra t io n o f L a b o r v . S w in g , 3 1 2 U .S . 3 2 1 ,3 2 6 , 

3 2 9 (1 9 4 1 ) .

7 8 N e w m a n , B lack , 2 8 6 ; H o w a rd , M u rp h y ,  1 2 6 ,1 2 8 ,2 3 8 -5 1 ; 

F re y e r , H u go L .  B lack , 85 .

7 9 B r id g e s v . C a li fo rn ia , 3 1 4 U .S . 2 5 2 (1 9 4 1 ) ; F re y e r , H u go 

L .  B lack , 9 8 -9 9 ; N e w m a n , B lack  2 8 9 -9 2 ; U ro fs k y , F ran k 

fu r ter ,  5 3 .

8 0 3 2 3 U .S . 5 1 6 ,5 5 7 . F ra n k fu r te r , a lo n g w ith  S to n e a n d R e e d 

jo in e d R o b e r t’ s d is s e n t in g o p in io n .

8 1 C a n tw e ll v . C o n n e c tic u t, 3 1 0 U .S . 2 9 6 (1 9 4 0 ) . F o r d is c u s

s io n o f  H e rn d o n se e n o te 5 6  a n d te x t .

8 2 D a v id R . M a n w a r in g , R en d er U n to  C aesar : T h e F lag S a

lu te  C on troversy (C h ic a g o , 1 9 6 2 ) , 1 -1 6 .

B lb id ., 1 7 -3 4 : p a s s a g e s a s q u o te d , 3 2 .

8 4 Ib id ., 3 0 .

8 5 Ib id ., 8 1 -1 1 7 . F o r th e s e c u la r re g u la t io n ru le se e R en d er 

U n to  C aesar , p a g e s 4 8 -5 2 ; th e p a s s a g e a s q u o te d is a t 4 9 .

8 6 Ib id ., 1 1 8 -6 2 . T h e p e r io d in v o lv in g  th e th re e c a s e s a n d th e 

A x is  t r iu m p h w a s la te M a rc h th ro u g h e a r ly J u n e , 1 9 4 0 . S e e 

P u s e y , H u gh es, 7 2 8 f o r  th e f o u r o c c a s io n s th e C o u r ts h a d re 

f u s e d to  c o n s id e r th e f la g  s a lu te . O n th e s ig n i f ic a n c e o f  th e 

A x is  a d v a n c e c o m p a re S m ith , C h afee, 2 0 5 ; P u s e y , H u gh es, 

7 2 8 -3 0 ; N e w m a n , B lack , 2 4 8 -8 5 ; H o w a rd , M u rp h y ,  2 5 0 -5 1 , 

2 5 5 , 2 7 1 , 2 8 7 -8 8 ; U ro fs k y , F ran k fu r ter ,  5 0 -5 2 . S ti l l ,  

M a n w a r in g s e e m s m o re p e rs u a s iv e th a t re s p e c t f o r  p re c e d e n t 

c o m b in e d w ith  th e p re s t ig e o f  H u g h e s w e re q u i te e n o u g h b y  

th e m s e lv e s to e x p la in th e d e c is io n , 1 3 6 -4 3 , 1 4 6 ( th o u g h 

H o w a rd , M u rp h y ,  2 8 7 ; a n d N e w m a n , B lack , 2 8 5 a ls o c o n

c e d e th e in f lu e n c e o f  H u g h e s ) .

8 7Ib id ., 5 9 4 -9 6 . S e e a ls o H a m ilto n v . R e g e n ts , 2 9 3 U .S . 2 4 5 

(1 9 3 5 ) ; a n d M a n w a r in g , R en d er U n to  C aesar , 1 3 6 -4 2 ,1 4 6 - 

4 7 ; P u s e y , H u gh es, 7 2 8 -3 0 .

8 8 3 1 0 U .S . 5 9 8 -9 9 .

8 9 M a n w a r in g , R en d er U n to  C aesar , 1 3 6 -4 2 ,1 4 6 -4 7 . C h a fe e 

a n d th e C o m m it te e h a d in f lu e n c e d th e f e d e ra l c irc u i t c o u r t’ s 

d e c is io n , w h ic h  re s te d o n  a  b a la n c in g th e o ry u n d e r ly in g a p p l i

c a t io n o f  th e l ib e r ta r ia n c le a r a n d p re s e n t d a n g e r d o c tr in e . T h e 

s h a d o w o f  S to n e’ s th e o ry o f  C a ro le n e P ro d u c ts f o o tn o te f o u r 

a ls o w a s p re s e n t in  th e C o m m it te e’ s w o rk  b e c a u s e L u s k y h a d
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h e lp e d to  d ra f t th e C o m m it te e’ s PONMLKJIHGFEDCBAG o b it is b r ie f .

9 0 3 1 0 U .S . 6 0 1 -0 7 , p h ra s e s q u o te d a t 6 0 2 , 6 0 6 , 6 0 7 .

9 1 C o v e r , “ O r ig in s o f  J u d ic ia l A c t iv is m ,”  1 2 9 0 -9 2 , q u o te a t 1 2 4 0 

n .9 .

9 2 E s s e n t ia l ly , a s n o te d a b o v e , L u s k y  e la b o ra te d u p o n th is th e o ry 

in  h is a rg u m e n t d e fe n d in g th e “ te c h n iq u e o f  p o l i t ic a l o b l ig a

t io n ,”  n o te s 1 8 -2 3 .

9 3 C o m p a re L u s k y ’ s d is c u s s io n o f  G o b it is in  “ M in o r i t ie s ,”  3 5 - 

3 7  te x t , a n d n o te s 1 0 3 -0 7 , to  W il lk ie ’ s m o re l ib e ra l p ro n o u n c e

m e n ts o f  th e s a m e y e a r , S itk o f f , “ W il lk ie  a s L ib e ra l ,”  7 8 -7 9 .

9 4Ib id ., S itk o f f , a t 7 3 .

9 5 M a n w a r in g , LKJIHGFEDCBAR en d er U n to  C asear , 1 4 8 -9 5 .

9 6 C o x v . N e w H a m p sh ire , 3 1 2 U .S . 5 6 9 (1 9 4 1 ) . W a lte r 

C h a p l in s k y w a s a p a r ty in  b o th th is c a s e a n d th a t c i te d in  th e 

f o l lo w in g  n o te .

9 7 C h a p lin sk y v . N e w H a m p sh ire , 3 1 5 U .S . 5 6 8 (1 9 4 2 ) .

9 8 T h re e c a s e s f ro m  O p e l ik a , A la b a m a ; F o r t S m ith , A rk a n s a s ; 

a n d C a s a G ra n d e , A r iz o n a , w e re c o n s o l id a te d u n d e r th e s ty le 

o f J o n e s v . O p e lik a , 3 1 6 U .S . 5 8 4 (1 9 4 2 ) .

9 9 3 1 6 U .S . 5 8 4 ,6 2 4 . T h e b e s t s tu d y o f  th e O p e lik a l i t ig a t io n

is M e r l in  O w e n N e w to n , A rm ed  w ith  th e C on stitu tion ;  

Jeh ovah’ s W itn esses in  A lab am a an d th e U .S . S u p rem e 

C ou rt,  1939-46 (T u s c a lo o s a , A L ,  1 9 9 5 ) . S e e a ls o M a n w a r in g , 

R en d er U n to  C aesar , 1 9 5 -2 0 7 .

1 0 0 E ig h t c a s e s w e re c o m b in e d u n d e r th e s ty le M u rd o c k v . P e n n

sy lv a n ia (C ity  o f  J e a n n e tte ) , 3 1 9 U .S . 1 0 5 (1 9 4 3 ) . T h e C o u r t 

h e a rd a rg u m e n t o n  M a rc h 1 0 a n d 1 1 , a n d h a n d e d d o w n a d e c i

s io n o n M a y  3 ,1 9 4 3 .

,0 1 3 1 9 U .S . 1 6 6 -8 2 .

1 0 2 M a r tin  v . C ity  o fS tru th e rs (O h io ) , 3 1 9 U .S . 1 4 1 ,1 5 7 (1 9 4 3 ) .

1 0 3 3 1 9 U .S . 6 2 4 (1 9 4 3 ) . A rg u m e n t o f  th e “ s e c o n d f la g  s a lu te”  

c a s e o c c u r re d o n  M a rc h 1 1 , th e s a m e t im e th e C o u r t h e a rd a r

g u m e n ts in  th e l ic e n s e ta x a n d d o o rb e l l - r in g in g c a s e s .

1 0 4 M a n w a r in g , R en d er U n to  C aesar , 195-225 .

1 0 5 Ib id ., 2 2 5 -3 5 . S e e a ls o S m ith , C h afee, 2 0 7 -1 4 ; M a s o n , 

S ton e, 5 9 9 -6 0 1 ; H o w a rd , M u rp h y ,  2 9 4 -9 6 ; P u s e y , H u gh es, 

7 2 8 -7 2 9 ; N e w m a n , B lack , 2 9 5 -9 8 .

1 0 6 3 1 9 U .S . 6 2 5 -4 2 .

1 0 7Ib id ., 6 4 3 -4 6 .

1 0 8Ib id ., 6 4 6 -7 1 .
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Im a g in e , a s w e c o n s e c ra te th e f i f t ie th  a n n i

v e rs a ry o f  th e e n d o f  W o r ld  W a r I I ,  th e f o l lo w 

in g  n e w s s to ry :

BER LIN , O C C U PIED G ER M AN Y
(AM ER IC AN ZO N E), July 4, 1945—

O ffic ia ls of the  Allied C ontro l C ouncil 
today confirm ed reports that m ore 

than 100 ex-N azi leaders, includ ing  
Fie ld M arshal H erm an G oering and  

severa l genera ls, w ere  sum m arily  ex 
ecuted  at sunrise  today by  a  platoon  
of troops representing the four oc 
cupying  forces here. N o  further de 
ta ils w ere re leased. The only com 
m ent, from  an offic ia l w ho insisted  
on  anonym ity, w as “The  Third R eich  
is fin ished.”

M a n y  c r i t ic is m s c a n b y  le v ie d a t th e I n te rn a t io n a l 

M il i ta ry  T r ib u n a l f o r  th e P ro s e c u t io n o f  M a jo r 

W a r C r im in a ls o f  th e E u ro p e a n A x is , a s i t  w a s 

f o rm a l ly  k n o w n . H o w e v e r , m y  im a g in a ry n e w s 

s to ry w o u ld h a v e c a u s e d s h o c k a n d o u tra g e th a t 

w o u ld h a v e a l l b u t e c l ip s e d d e b a te o v e r th e f o r 

m a t o f  th e N u re m b e rg T r ia ls . T h e m o ra l h ig h 

g ro u n d e s ta b l is h e d b y  th e A l l ie s  th ro u g h o u t th e 

w a r w o u ld h a v e b e e n g o n e in  a s tro k e , a n d c y n i

c a l q u e s t io n s w o u ld  h a v e b e e n le g io n : H o w  w e re

th e v ic t im s c h o s e n ? W h y  n o t m o re ? (O r le s s ? ) 

D o e s le g i t im a c y c o m e o n ly f ro m  th e e n d o f  a 

g u n b a r re l?

D e s p i te th e s e o b v io u s o b je c t io n s , w e m u s t n o t 

f o rg e t th a t th e in i t ia l  im p u ls e o f  th e a l l ie d le a d

e rs w a s s u m m a ry e x e c u t io n s . A t  T e h e ra n in  

D e c e m b e r 1 9 4 3 , S ta l in s u g g e s te d e x e c u t in g 

5 0 ,0 0 0 N a z is w ith o u t t r ia l . R o o s e v e l t , w h o d id  

n o t y e t k n o w  h is q u a r ry w e l l , th o u g h t h e w a s 

jo k in g . F o u r te e n m o n th s la te r a t Y a lta , in  F e b

ru a ry 1 9 4 5 , C h u rc h i l l p ro p o s e d th a t th e B ig  T h re e 

d ra w  a l is t  o f  G e rm a n le a d e rs to  b e “ s h o t a s s o o n 

a s th e y w e re c a u g h t a n d th e i r id e n t i ty e s ta b

l is h e d .” 1 (T h e re w a s e v e n a te n ta t iv e s h o r t l is t , 

w h ic h R o o s e v e l t a n d C h u rc h i l l h a d d e v e lo p e d a t 

Q u e b e c th e p re v io u s y e a r : H it le r , G o e r in g , 

G o e b b e ls , H im m le r , R ib b e n tro p , a n d K e ite l . 

T h e ir “ g u i l t  w a s s o b la c k ,”  s a id C h u rc h i l l , th a t i t  

w a s “ b e y o n d th e s c o p e o f  ju d ic ia l p ro c e s s .” 2 T h e 

a d m ira ls , D o e n i tz a n d R a d e r , w e re p o s s ib le a d d

o n s f ro m  a lo n g l is t , a n d C le m e n t A t le e th o u g h t 

S c h a c h t , v o n P a p e n , a n d m a jo r in d u s tr ia l is ts 

s h o u ld a ls o b e a d d e d .) S ta l in , w ith o u t a h in t o f  

i r o n y , in s is te d a t Y a lta o n s h o w t r ia ls . C h u rc h i l l 

s t i l l  o p p o s e d t r ia ls , b u t R o o s e v e l t , t i re d a n d f ra i l ,  

c a p i tu la te d , a l th o u g h h e h a d n o d o u b t o f  th e re

s u l t a n d s u g g e s te d th a t n o jo u rn a l is ts o r p h o to

g ra p h s b e a l lo w e d a c c e s s u n t i l a f te r th e d e fe n

d a n ts w e re d e a d . A t  th e c lo s e o f  th e Y a lta C o n
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f e re n c e , th e t r ia ls c o u ld h a v e b e e n a n y th in g f ro m  

a d ru m h e a d c o u r t -m a r t ia l , w h ic h C o rd e l l H u l l ,  

th e S e c re ta ry o f  S ta te w a n te d , to  a d o c u m e n ta ry 

t r ia l , f a v o re d b y  S e c re ta ry o f  W a r H e n ry S tim s o n . 

(H e n ry M o rg e n th a u , th e S e c re ta ry o f  th e T re a

s u ry , w a s th e le a s t re le n t in g m e m b e r o f  th e c a b i

n e t : h e w a n te d n o d e la y s , s u m m a ry ju d g m e n t, 

th e R u h r d e - in d u s tr ia l iz e d , a n d G e rm a n y  re d u c e d 

to  a b a re a g ra r ia n e c o n o m y .) T h e d o c u m e n ta ry 

t r ia ls  n o w  s y n o n y m o u s w ith  N u re m b e rg o w e le s s 

f o r  th e i r f o rm a t a n d e m p h a s is to S tim s o n , w h o 

to o k th e m o s t le g a l is t ic a p p ro a c h in  th e C a b in e t , 

th a n to  J u s t ic e R o b e r t H . J a c k s o n , w h o n e g o t i

a te d th e f o u r -p o w e r a g re e m e n t th a t e s ta b l is h e d 

th e t r ib u n a l a n d i ts c h a r te r , a n d w h o , m o re f a 

m o u s ly , s e rv e d a s c h ie f p ro s e c u to r d u r in g th e 

y e a r - lo n g t r ia ls .

T o m e n t io n J u s t ic e J a c k s o n is to a c k n o w l

e d g e h is c e n tra l i ty a t N u re m b e rg , to  e m p h a s iz e 

th e p ro p r ie ty o f  o u r v e n u e , a n d to  im p ly  th a t t ro u

b l in g  is s u e s— o f  ju d g e s a s p ro s e c u to rs , o f  s o u rc e s 

o f  la w , a n d s o o n— lu rk  in  th e f o re g ro u n d . J a c k

s o n v ie w e d N u re m b e rg a s th e e p i to m e o f  h is c a

re e r , b u t h is p a r t ic ip a t io n w a s o p p o s e d b y h is 

c o l le a g u e s , h is p e r fo rm a n c e e n jo y e d m ix e d re

v ie w s a t b e s t , a n d h is re p u ta t io n s u f fe re d a p e r

m a n e n t b le m is h w h e n h e th re w  a v e ry p u b l ic ta n

t ru m  n e a r th e e n d o f  h is w o rk th e re . A f te r h e 

re tu rn e d to  th e C o u r t , h is im p a c t o n th e la w  w a s 

b o th p ra is e d a n d q u a l i f ie d f o r N u re m b e rg’ s in 

f lu e n c e , a n d h is s a d ly a b b re v ia te d ju d ic ia l c a

re e r c a m e to  b e re m e m b e re d o v e r t im e m o re f o r  

e lo q u e n c e th a n f o r  s u b s ta n c e .

A p p ro x im a te ly f i f ty  y e a rs a g o , J a c k s o n w a s 

re c ru i te d , u n d e r s l ig h t ly  f a ls e p re te n s e s , in to  w h a t 

b e c a m e th e N u re m b e rg t r ia ls . J u d g e S a m u e l 

R o s e n m a n , s p e e c h w r i te r a n d t ro u b le s h o o te r f o r  

R o o s e v e l t a n d b y th e n f o r P re s id e n t T ru m a n , 

c a l le d o n J a c k s o n a t th e C o u r t a n d o f fe re d h im  

th e jo b . J a c k s o n w a s to ld , e r ro n e o u s ly , th a t a g re a t 

d e a l o f  e v id e n c e h a d a lre a d y b e e n c o l le c te d a n d 

th a t h is jo b  w o u ld b e to  p re s e n t th e w o r ld ’ s c a s e 

a g a in s t N a z is m b e fo re a n in te rn a t io n a l t r ib u n a l . 

T h e o f fe r w a s t re b ly m is le a d in g . I n  f a c t , 1 ) l i t t le

A t  th e Y a lta P e a c e C o n fe re n c e in  1 9 4 5 th e B ig  T h re e f in a l ly  c a m e to  a n a g re e m e n t o n h o w  to  p u n is h G e rm a n le a d e rs f o r  

th e i r w a r c r im e s . W in s to n C h u rc h i l l ( le f t ) in i t ia l ly  f a v o re d s h o o t in g m e m b e rs o f  th e H ig h  C o m m a n d w h o s e g u i l t  w a s s o 

b la c k a s to  o b v ia te a  ju d ic ia l p ro c e s s . J o s e p h S ta l in ( r ig h t) d e m a n d e d s h o w t r ia ls . F ra n k l in D . R o o s e v e l t ( c e n te r ) c a p i tu

la te d to  S ta l in , b u t s u g g e s te d th a t th e p re s s b e b a r re d f ro m  th e p ro c e e d in g s .
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e v id e n c e h a d b e e n g a th e re d , m u c h le s s o rg a n iz e d ; 

2 ) th e re w a s n o f o rm a l a g re e m e n t a m o n g th e f o u r 

p o w e rs (F ra n c e a ls o b e in g in c lu d e d ) o n  th e s c o p e 

o r  p ro to c o ls f o r  th e t r ia ls ; a n d 3 ) R o s e n m a n’ s in 

t im a t io n th a t J a c k s o n c o u ld b e b a c k b y  th e b e

g in n in g o f  O c to b e r T e rm  1 9 4 5 w a s b a s e le s s ly o p

t im is t ic .

J a c k s o n’ s g u a rd s h o u ld h a v e b e e n u p , b u t th e 

o f fe r m u s t h a v e s e e m e d to o g o o d to  re s is t . O n ly  

tw o  w e e k s e a r l ie r , h e h a d a d d re s s e d th e a n n u a l 

m e e t in g o f  th e A m e r ic a n S o c ie ty o f  I n te rn a t io n a l 

L a w , a t th e in v i ta t io n o f  F re d e r ic C o u d e r t , a n d 

d is c u s s e d th e q u e s t io n o f  t r ia ls f o r w a r c r im i

n a ls . H e c o n d e m n e d “ f a rc ic a l ju d ic ia l p ro c e e d

in g s”  a n d in s is te d th a t a n y t r ia l m u s t p ro c e e d o n 

e v id e n c e , n o t s u s p ic io n o r  ru m o r , a n d th a t “ [ t ] h e  

u l t im a te p r in c ip le is th a t y o u m u s t p u t n o m a n 

o n t r ia l u n d e r th e f o rm  o f  ju d ic ia l p ro c e e d

in g s i f  y o u a re n o t w il l in g  to  s e e h im  f re e d i f  

n o t p ro v e n g u i l ty .”  I n  th e c o u rs e o f  o u t l in in g 

g o o d - fa i th t r ia ls , h e s tru c k a n o te th a t w o u ld 

la te r h a u n t h im :PONMLKJIHGFEDCBA

I am  not so  troubled  as  som e  seem  to  
be over the problem s of ju risd iction 
over w ar crim inals or of find ing ex 
is ting and recognized law  by w hich  
standards of guilt m ight be deter
m ined. But all experience teaches  

that there  are  certa in  th ings  you  can 
not do  under the  guise  of jud ic ia l tria l. 
C ourts try cases, but cases also try  
courts.3

P re s id e n t T ru m a n’ s in v i ta t io n c o u ld n o t h a v e 

c o m e a t a b e tte r t im e f o r  J a c k s o n p s y c h o lo g i

c a l ly . A s h e la te r a d m it te d f o r th e C o lu m b ia 

U n iv e rs i ty o ra l h is to ry p ro je c t ,

there w as a re lie f from  the sense of 
frustration  at being  in  a  back eddy  w ith  

im portant th ings  going  on  in  the  w orld  
... .It w as a  very depressing tim e to  
be  on  the C ourt. I’ve  never forgotten 
that the  M onday after Pearl H arbor w e  
heard  tw o  argued  cases involving  the  
question w hether country club m em 
bers w ere  taxable  on  the ir greens  fees  
at golf courses. I sputtered m uch  
about hearing such a dam ned petty  
question all day w hen the  w orld w as  
in flam es.4

T h e re w a s a n o th e r re a s o n th a t J a c k s o n ju m p e d 

a t T ru m a n’ s o f fe r . T h e a tm o s p h e re w ith in  th e 

C o u r t h a d b e c o m e e x tre m e ly ra n c o ro u s d u r in g 

th e p re v io u s tw o  T e rm s , a n d , a s J a c k s o n la te r 

s a id m ild ly , “ T h e C o u r t w a s n’ t a v e ry p le a s a n t 

p la c e to  b e th e n .” 5 R e la t io n s b e tw e e n J a c k s o n 

a n d J u s t ic e H u g o B la c k in  p a r t ic u la r w e re h ig h ly  

f la m m a b le . C h ie f J u s t ic e H a r la n F is k e S to n e 

m a n a g e d th e C o u r t in  a m a n n e r th a t w a s s o o th

in g  to  n o  o n e a n d th a t m a y h a v e e x a c e rb a te d p e r

s o n a l i ty c o n f l ic ts . J a c k s o n a lw a y s s a id in  la te r 

y e a rs th a t T ru m a n’ s o f fe r w a s a n “ a d v o c a te’ s 

d re a m ,” 6 b u t a d v o c a c y w a s n o t th e o n ly a tt ra c

t io n p ro v id e d b y th e in te rn a t io n a l t r ia l o f  th e 

c e n tu ry .

T h e re ta i l p r ic e o f  th e d re a m b e g a n to b e

c o m e a p p a re n t d u r in g th e s u m m e r o f  1 9 4 5 w h e n 

J a c k s o n w e n t to L o n d o n to n e g o t ia te th e f o u r - 

p o w e r c h a r te r e s ta b l is h in g th e ju r is d ic t io n a n d 

f u n c t io n s o f  th e t r ib u n a l . W h a t w a s e x p e c te d to  

la s t a w e e k o r tw o  tu rn e d in to  m o n th s , a n d th e 

f in a l a g re e m e n t, e v e n tu a l ly e n d o rs e d b y  n e a r ly 

tw e n ty o th e r U n ite d N a t io n s c o u n tr ie s a s w e l l , 

w a s n o t c o n c lu d e d u n t i l A u g u s t 8 . T h e n e g o t ia

t io n s p ro v id e d o n e h e a r t-s to p p in g re v e la t io n a f

te r a n o th e r f o r  J a c k s o n . H e d is c o v e re d h o w  l i t t le  

e v id e n c e h a d b e e n g a th e re d . S ta f f o rg a n iz a t io n a l 

p ro b le m s , n o w  o n h is p la te , w e re e n o rm o u s . 

T h e re w a s l i t t le  a g re e m e n t a m o n g th e f o u r p o w 

e rs o v e r w h a t c r im e s to  c h a rg e o r h o w  th e y w e re 

to  b e p ro v e d . T h e c o n c e p t o f  “ c o n s p ira c y”  w a s 

f o re ig n to th e F re n c h a n d R u s s ia n t ra d i t io n s . 

A n d  th e R u s s ia n s d e m a n d e d th a t a l l d o c u m e n ts 

m u s t b e t ra n s la te d in to R u s s ia n , b u t th e re w e re 

n o t e n o u g h t ra n s la to rs o r in te rp re te rs . T h e 

p h ra s e “ c ro s s e x a m in a t io n”  c o u ld n o t b e u s e d , 

b e c a u s e th e re w a s n o R u s s ia n e q u iv a le n t . M o re 

s e r io u s ly , th e K a ty n F o re s t m a s s a c re , w h e re 

4 ,0 0 0 P o l is h o f f ic e rs d ie d , h a d to b e im p u te d 

a g a in s t th e N a z is , n o tw i th s ta n d in g w id e s p re a d 

s u s p ic io n o f  th e R u s s ia n s th e m s e lv e s . A n d  th e 

S o v ie t a tta c k o n F in la n d c o u ld n o t b e m e n t io n e d 

in  a n y o f f ic ia l  p ro c e e d in g .

J a c k s o n s u c c e e d e d in  o v e rc o m in g th e in c l i 

n a t io n s o f  th e R u s s ia n s a n d th e o th e r tw o n a

t io n s o n m a n y p o in ts b y  a d e f t c o m b in a t io n o f  

a rg u m e n t a n d in t im id a t io n . H e th re a te n e d f ro m  

t im e to  t im e “ to  g o  i t  a lo n e” — to  h a v e th e U n ite d 

S ta te s c o n d u c t m il i ta ry  c o u r ts i f  th e f o u r -p o w e r 

n e g o t ia t io n s u n ra v e le d . M o s t o f  th e k e y N a

z is w e re in  A m e r ic a n c u s to d y , a n d th e A m e r i

c a n s ta f f , d e s p i te o rg a n iz a t io n a l g l i tc h e s , w a s
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s u p e r io r in  s iz e i f  n o t in  e x p e r ie n c e . B u t J a c k - 

s o n c o u ld n o t b u l ly  th e c a le n d a r , w h ic h w a s n o w  

ru n n in g h a rd a g a in s t h im . B y  L a b o r D a y , i t  w a s 

c le a r th a t th e in d ic tm e n t w a s s t i l l  m o n th s a w a y , 

le t a lo n e th e t r ia l  i ts e l f . T h a t m e a n t th a t h e w o u ld 

n o t b e o n th e B e n c h th e f i r s t M o n d a y in  O c to

b e r . T h e C o u r t w o u ld b e d o u b ly e m b a r ra s s e d : 

a n y e ig h t-m a n c o u r t , a n d e s p e c ia l ly th is e ig h t- 

m a n C o u r t , c o u ld d is s o lv e c o n s ta n t ly in to  4 -4  d i 

v is io n s a n d th e h ig h ly  u n s a t is fa c to ry c o n s e q u e n c e 

o f  a f f i rm a n c e b y  a n e q u a l ly d iv id e d C o u r t . O n a 

d e e p e r le v e l , ju d ic ia l in d e p e n d e n c e , w h ic h a l

lo w e d J a c k s o n to  g o o v e rs e a s , w a s d o u b ly c o m 

p ro m is e d b y  th e jo u rn e y , a s J a c k s o n’ s o ra l h is

to ry  la te r a c k n o w le d g e d :PONMLKJIHGFEDCBA

The  difficu lty w ith a  judge  of the  Su 

prem e  C ourt getting in to  any  of these  
th ings is that w ith the backw ash of a  
w ar there  are pretty certa in  to  be  w ar 
problem s com ing before it. A  judge ’s  

activ ities are  apt to im pair his reputa
tion for im partia lity, and perhaps his  
m ental attitude of im partia lity.7

B o th r is k s m a te r ia l iz e d in  s p a d e s . I n  f a c t , 

b o th th o s e f a c in g a n d s i t t in g o n th e B e n c h w e re 

a f fe c te d a t N u re m b e rg . J a c k s o n , th e ju d g e w ith  

l i f e  te n u re , b e c a m e a p ro s e c u to r c o m m it te d to  a 

c a u s e . E v e n w o rs e , h e w o rk e d w ith  P re s id e n t 

T ru m a n o n s e le c t in g th e A m e r ic a n re p re s e n ta

t iv e s to  th e t r ib u n a l b e fo re w h o m  h e w o u ld a r

g u e . T h e y t r ie d to  s e c u re re c e n t ly re t i re d J u s t ic e 

O w e n J . R o b e r ts , w h o h a d h a n d le d th e P e a r l 

H a rb o r in q u iry e x tra ju d ic ia l ly in  1 9 4 2 , b u t h e 

b e g g e d o f f  f o r d o m e s t ic re a s o n s . T h e d e fa u l t 

c h o ic e w a s F ra n c is B id d le , w h o m  T ru m a n h a d 

s a c k e d a s A tto rn e y G e n e ra l . S o th e p ro s e c u to r 

b e c a m e ju d g e , a n d v ic e v e rs a , a n d th e q u e s t io n 

o f  ro le w a s a u th o r i ta t iv e ly m u d d le d b y  in te rn a

t io n a l c h a r te r . J a c k s o n w e n t e v e n s o f a r  a s to  v e to 

J u s t ic e J a m e s F . B y rn e s , J r . , a s th e A m e r ic a n a l

te rn a te , o n  th e g ro u n d th a t a f e d e ra l d is tr ic t ju d g e 

w a s o f  in s u f f ic ie n t s ta tu re f o r  th e t r ib u n a l .

I n d e e d , s ta tu re lo c k e d J a c k s o n in to  th e t r ia ls . 

H is s ta tu s a s a m e m b e r o f  th e C o u r t u p p e d th e 

a n te f o r  th e o th e r th re e n a t io n s , w h o s ta f fe d th e i r 

d e le g a t io n s w ith  h ig h - ra n k in g o f f ic ia ls , a n d , s i

m u lta n e o u s ly , m a d e J a c k s o n’ s s e a s o n a l d e p a r tu re 

f o r  h is d a y jo b  u n th in k a b le . F a c in g th e s e re a l i

t ie s , J a c k s o n o f fe re d a t le a s t tw ic e to  re s ig n f ro m  

th e C o u r t , b u t b o th t im e s P re s id e n t T ru m a n re

f u s e d to a c c e p t th e o f fe r . T h e s e c o n d t im e , in  

S e p te m b e r o f 1 9 4 5 , T ru m a n to ld J a c k s o n , 

“ Y o u ’ re n e e d e d th e re” — p re s u m a b ly re fe r r in g to  

th e C o u r t .8

C h ie f J u s t ic e S to n e f e l t  th e s a m e w a y , b u t in  

a m o re im m e d ia te s e n s e . J a c k s o n h a d n o t to ld  

S to n e o f  T ru m a n’ s o f fe r b e fo re a c c e p t in g i t , b e

c a u s e , h e a d m it te d la te r , “ I  k n e w h e w o u ld d is

a p p ro v e .”  O n c e i t  w a s c le a r th a t J a c k s o n w o u ld 

b e a w a y a t th e b e g in n in g o f  th e T e rm , S to n e’ s 

d is a p p ro v a l h a rd e n e d , a n d h e tu rn e d in d is c re e t—  

w h ic h h u r t J a c k s o n , th e t r ia ls , a n d u l t im a te ly th e 

C o u r t a s a n in s t i tu t io n .

J u s t ic e J a c k s o n’ s w o rk  a t N u re m b e rg ra is e s 

a h o s t o f  is s u e s , b u t th re e w a r ra n t s u s ta in e d a t

te n t io n . F irs t , s ta r t in g a t h o m e , w h a t e f fe c t d id  

h is a b s e n c e h a v e o n th e w o rk  o f  th e C o u r t d u r

in g O c to b e r T e rm 1 9 4 5 ? S e c o n d , w h a t d id  h e 

t r y  to  a c h ie v e a t N u re m b e rg a n d w h a t in  f a c t d id  

h e a c c o m p l is h ? T h ird , a f te r J a c k s o n re tu rn e d to  

th e C o u r t , w h a t e f fe c t d id  h is y e a r o f  p ro s e c u

t io n h a v e o n h is th in k in g a n d o n th e C o u r t’ s 

w o rk ? W ith o u t c u t t in g to o f in e a p o in t , in  a l l  

th re e c a s e s , I  th in k  J a c k s o n h a s b e e n e i th e r m is

e s t im a te d o r m is u n d e rs to o d .

I

T h e s e c o n d a n d th i rd is s u e s h a v e p a r t is a n s 

o f  v a r io u s s tr ip e s , b u t th e f i r s t is s u e h a s y ie ld e d 

o n e ju d g m e n t o v e r t im e— J a c k s o n’ s a b s e n c e le f t  

th e C o u r t c r ip p le d a n d in c a p a b le o f  d e c id in g 

m a n y im p o r ta n t c a s e s , w h ic h h a d to  b e c a r r ie d 

o v e r u n t i l th e n e x t T e rm ; m o re o v e r , th e re m a in

in g J u s t ic e s w e re le f t to s h o u ld e r a n u n fa i r ly  

h e a v y b u rd e n . T h is c h a rg e , b e g u n b y  S to n e a n d 

f re q u e n t ly re p e a te d , is a PONMLKJIHGFEDCBAc a n a rd . I t  is t ru e th a t 

n in e c a s e s a rg u e d d u r in g O c to b e r T e rm 1 9 4 5 

w e re o rd e re d re a rg u e d in  th e f o l lo w in g  T e rm , a s 

th e o rd e rs l is t a lw a y s s n id e ly n o te d , “ b e fo re a 

f u l l  B e n c h .”  T h is s ta t is t ic , w h ic h , b y th e w a y , 

c o n tra s ts d ra m a t ic a l ly w ith  c la im s b y  s o m e th a t 

“ d o z e n s” 9 o f  c a s e s h a d to  b e p u t o v e r b e c a u s e o f  

J a c k s o n’ s a b s e n c e , f i r s t m u s t b e p u t in  c o n te x t . 

R e a rg u m e n t w a s c o m m o n d u r in g S to n e’ s te n u re , 

in  p a r t b e c a u s e o f  th e e n o rm o u s tu rn o v e r o n th e 

C o u r t d u r in g h is C h ie f J u s t ic e s h ip a n d in  p a r t 

d u e to  h is m a n a g e m e n t. T h e T e rm  b e fo re J a c k - 

s o n w a s a b s e n t , f o u r m a jo r c a s e s w e re s e t f o r  

re a rg u m e n t. O f  th o s e c a s e s c a r r ie d o v e r f o r  

re a rg u m e n t in  th e 1 9 4 6 T e rm , w h e n J a c k s o n w a s 

b a c k , h is v o te w a s d e c is iv e in  o n ly  tw o  c a s e s—
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J o se p h v . C a r te r &  W e e k e saZYXWVUTSRQPONMLKJIHGFEDCBA a n d O rd e r o f C o m

m e rc ia l T ra v e le rs v . W o lfe— a n d f e w  re m e m b e r 

th e h o ld in g o f  th e s e ju s t ly f o rg o t te n d e c is io n s . 

I t  is  t ru e th a t th e re m a in in g m e m b e rs o f  th e C o u r t 

w e re f o rc e d to  p ic k  u p th e o p in io n -w r i t in g s la c k 

w h i le J a c k s o n w a s a b ro a d . B la c k , to ta k e th e

.m o s t a b u s e d m e m b e r o f  th e C o u r t , w ro te th i r ty  

m a jo r i ty o p in io n s , a s o p p o s e d to  tw e n ty f o r  th e 

p re v io u s T e rm . O n th e o th e r h a n d , B la c k ’ s a d d e d 

b u rd e n h a d i ts o w n re w a rd : h e d is s e n te d o n ly  

f i f te e n t im e s d u r in g th e T e rm , c o m p a re d to  

tw e n ty -e ig h t th e y e a r b e fo re . I n  o n e s e n s e , th e 

p r ic e o f  g re a te r in f lu e n c e , n o t i l lo g ic a l ly , w a s 

m o re o p in io n w o rk  f o r  th e C o u r t . O v e ra l l , th e 

C o u r t d is p o s e d o f  f i f te e n p e rc e n t f e w e r p le n a ry 

c a s e s d u r in g th e 1 9 4 5 T e rm . N o t a l l o f  th e d e

c l in e c a n b e la id  a t J a c k s o n’ s f e e t , h o w e v e r . T h e 

re t i re m e n t o f  J u s t ic e R o b e r ts d u r in g th e s u m m e r 

o f  1 9 4 5 re ta rd e d th e C o u r t’ s in i t ia l  p a c e , w ith  o r 

w ith o u t J a c k s o n . T h e C h ie f J u s t ic e’ s d e a th o n 

A p r i l  2 2 d id  m o re to  h a m s tr in g th e C o u r t’ s n o r

m a l o p e ra t io n s a t th e e n d o f  T e rm th a n th e a b

s e n c e o f  o n e A s s o c ia te J u s t ic e .

S to n e’ s a u th o r iz e d b io g ra p h e r e x p la in e d th e

C h ie f J u s t ic e’ s o b je c t io n s to  J a c k s o n’ s a b s e n c e 

in  th re e h e a d in g s : “ d is a p p ro v a l in  p r in c ip le o f  

n o n ju d ic ia l w o rk , s tro n g o b je c t io n to th e t r ia ls 

o n le g a l a n d p o l i t ic a l g ro u n d s , [ a n d ] th e in c o n

v e n ie n c e a n d in c re a s e d b u rd e n o f  w o rk e n

ta i le d .” 1 0 B u t I  h a v e ju s t s k e tc h e d w h y  th e th i rd  

re a s o n is b o g u s , a n d I  s u g g e s t th a t th e f i r s t re a

s o n— d is a p p ro v a l o f  n o n ju d ic ia l w o rk— w a s , to  

p u t i t  l ig h t ly ,  f le x ib ly  h o n o re d b y  S to n e . H e w a s , 

a f te r a l l , a c h a r te r m e m b e r o f  th e “ m e d ic in e b a l l 

c a b in e t”  o f  P re s id e n t H e rb e r t H o o v e r , f o r  w h o m  

h e g a v e a d v ic e , e d i te d s p e e c h e s , a n d s u g g e s te d 

b o th e x e c u t iv e a n d ju d ic ia l a p p o in tm e n ts e v e n 

a f te r jo in in g th e C o u r t . H o o v e r o f fe re d S to n e 

th e c h a irm a n s h ip o f  th e L a w  E n fo rc e m e n t C o m 

m is s io n in  1 9 2 9 , a n d S to n e w e n t s o f a r a s to  p u t 

th e q u e s t io n to  th e c o n fe re n c e , w h ic h v e to e d th e 

p ro p o s i t io n . (G e o rg e W ic k e rs h a m th e n to o k th e 

c h a ir o f  th e C o m m is s io n , w h ic h c a m e to b e 

k n o w n b y  h is n a m e .) S p u m e d o n c e , S to n e d e

c l in e d s u b s e q u e n t o f fe rs o f  s h o r t o r e x te n d e d 

e x tra ju d ic ia l in v o lv e m e n ts , b u t h e d id n o t ru le 

th e m o u t f o r o th e rs . A s la te a s 1 9 4 2 , h e 

c o m p l im e n te d J u s t ic e R o b e r ts f o r  h is “ th o ro u g h4 1 

a n d “ a b l [e ]” 1 1 re p o r t o f  th e P e a r l H a rb o r d is a s te r , 

a l th o u g h th e p ro je c t k e p t R o b e r ts a w a y f ro m  

C o u r t w o rk  f o r  tw o  m o n th s .

B u t N u re m b e rg w a s a d i f fe re n t m a tte r . S to n e

re fu s e d , ra th e r c o n s p ic u o u s ly , to  s w e a r in  F ra n c is 

B id d le a s th e le a d A m e r ic a n ju d g e o n th e t r ib u 

n a l . “ I  [ d o ] n o t w is h ,”  h e c o n f id e d in  a le t te r , 

“ to  g iv e m y  b le s s in g o r th a t o f  th e C o u r t o n th e 

p ro p o s e d N u re m b e rg t r ia ls .” 1 2 I n  a n o th e r e v e n 

m o re u n b u tto n e d le t te r to a d i f fe re n t la w y e r , 

S to n e re m a rk e d a c id ly :PONMLKJIHGFEDCBA

Jackson  is aw ay  conducting  his high- 
grade lynching  party  in N urem berg. I 
don ’t m ind  w hat he  does  to  the  N azis, 

but I hate  to  see  the  pretense  that he  
is running  a  court and  proceeding ac
cord ing  to  com m on  law . This  is  a  little  
too  sanctim onious  a  fraud  to  m eet m y  
old-fashioned ideas.13

O f  c o u rs e J a c k s o n m a d e n o p re te n s e o f  f o l lo w 

in g  c o m m o n la w — h e w a s m a k in g u p  f o u r -p o w e r 

d u e p ro c e s s o n th e s p o t— b u t th a t is a q u ib b le . 

A l l  o f  S to n e’ s o b je c t io n s to J a c k s o n’ s a b s e n c e 

b o i l d o w n , in  m y v ie w , to  h is a n t ip a th y to  w a r 

c r im e s t r ia ls , a t le a s t w h e re th e re w a s w h a t J a c k - 

s o n c a l le d “ b a c k w a s h”  o n th e C o u r t . I t  is n o t 

c o in c id e n ta l , I  th in k , th a t S to n e’ s m o s t in d is c re e t 

a n d a c e rb ic le t te rs c o in c id e d w ith  th e p e n d e n c y—  

a n d f ie rc e in te rn a l d e b a te s— o v e r th e a v a i la b i l

i ty  o f  h a b e a s c o rp u s f o r  G e n e ra l Y a m a s h i ta , w h o 

h a d b e e n c o n v ic te d o f  f a i l in g  to p re v e n t w a r 

c r im e s b y a n in te rn a t io n a l t r ib u n a l in  T o k y o . 

S to n e w a s s o u r a n d a i l in g a t th e b e g in n in g o f  

h is f in a l T e rm  o n th e C o u r t , a n d N u re m b e rg o b

v io u s ly s tru c k a n e rv e . H e o b je c te d to  R o o s e v e l t’ s 

a s p ira t io n f o r  a th i rd  te rm , le t a lo n e a f o u r th ; h e 

h a d e x p e n d e d c o n s id e ra b le e n e rg y a n d p e rs o n a l 

c a p i ta l to  k e e p th e C o u r t o u t o f  a d h o c w a r - re

la te d t r ia ls f ro m  E x P a r te Q u ir in  in  1 9 4 2 to  

Y a m a sh ita in  th e w in te r o f  1 9 4 5 -4 6 . I t  is h a rd ly 

s u rp r is in g th a t J a c k s o n’ s e r ra n d in to  th e w ild e r

n e s s i r k e d h im  s o m u c h .

II

S to n e’ s o b je c t io n s to N u re m b e rg w e re n e i

th e r b a s e le s s n o r s im p ly s p i te fu l . S to n e p a id 

J a c k s o n th e c o m p l im e n t o f  ta k in g s e r io u s ly , a s a 

la w y e r , th e g ra v a m e n o f  th e t r ia ls . R e c a l l th a t 

d e s p i te th e i r id e n t i f ic a t io n w ith  c r im e s a g a in s t 

h u m a n i ty , th e N u re m b e rg t r ia ls w e re f o u n d e d o n 

a f o u r -c o u n t in d ic tm e n t: 1 ) c o n s p ira c y to  c o m 

m it  c r im e s a g a in s t p e a c e , w a r c r im e s , a n d c r im e s 

a g a in s t h u m a n i ty ; 2 ) p la n n in g a n d w a g in g a g
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g re s s iv e w a r in  v io la t io n o f  t re a t ie s ; 3 ) w a r c r im e s ; 

a n d 4 ) c r im e s a g a in s t h u m a n i ty (b u t o n ly  in  c o n

ju n c t io n w ith  th e s e c o n d c o u n t) .1 4 T h e n a n d n o w , 

th e m o s t c o n tro v e rs ia l c o u n ts w e re th e f i r s t a n d 

s e c o n d , a n d th e s ta n d a rd c r i t ic is m  w a s th a t th e y 

c o n s t i tu te d PONMLKJIHGFEDCBAe x p o s t fa c to la w . S to n e a ls o ra is e d 

w h a t is c u s to m a r i ly c a l le d th e tu  q u o q u e o b je c

t io n , w h ic h h e p u t m o s t s h a rp ly in  a le t te r to  h is 

f o rm e r c le rk , L o u is L u s k y , s h o r t ly a f te r th e t r ia ls 

f in a l ly  b e g a n : “ J u s t h o w  is th is n e w  ru le o f  la w  

to  b e a p p l ie d b e tw e e n th e R u s s ia n s a n d th e F in n s , 

o r th e R u s s ia n s a n d th e J a p a n e s e , th e R u s s ia n s 

h a v in g e n te re d th e J a p a n e s e w a r in  v io la t io n o f  

th e t re a ty o f  n o n -a g g re s s io n ? F o r tu n a te ly I  d o 

n o t h a v e to  s e t t le th e s e q u e s t io n s .” 1 5

A s a c c o u n ts o f  th e c h a r te r n e g o t ia t io n s w o u ld 

la te r re v e a l , J a c k s o n w a s n o t c o m p la c e n t a b o u t 

th e c o n tra d ic t io n s p o s e d b y  th e in d ic tm e n t. T h e 

p re s e n c e o f  th e R u s s ia n s a n d th e i r in s is te n c e o n 

a c c u s in g o th e rs a n d c o rd o n in g o f f  th e i r o w n b e

h a v io r f ro m  s c ru t in y w a s a n o p e n w o u n d o n th e 

p ro c e e d in g s . T h e e m b a r ra s s m e n t o f  d o u b le s ta n

d a rd s w a s n o t l im i te d  to  th e R u s s ia n s . T a k e o n e 

s m a l l b u t te l l in g  e x a m p le . O n e o f  th e w a r -c r im e 

c h a rg e s a g a in s t th e G e rm a n a d m ira ls—  

u n w a rn e d s u b m a r in e w a r fa re a g a in s t m e rc h a n t 

s h ip s— w o u ld a p p e a r to h a v e a p p l ie d e q u a l ly 

a g a in s t A d m ira l N im itz  in  th e P a c i f ic . J a c k s o n 

f e l t h e h a d to a rg u e , w ith  s o m e e n e rg y , th a t 

N im itz ’ s o rd e rs w e re i r re le v a n t to N u re m b e rg . 

T h e a rg u m e n t m a y h a v e b e e n le g a l ly s o u n d b u t 

n o n e th e le s s i t  a n ta g o n iz e d th e t r ib u n a l , a s 

B id d le’ s m e m o irs r ic h ly  d e ta i l , a n d i t  s u p p l ie d 

m o re a m m u n it io n f o r  th e tu q u o q u e c r i t iq u e o f  

th e t r ia ls .1 6

I  ra is e th e is s u e n o t b e c a u s e i t  s h o w s J a c k s o n 

a t h is b e s t o r w o rs t , b u t b e c a u s e i t  d e m o n s tra te s 

th a t th e N u re m b e rg t r ia ls o s c i l la te d f ro m  m o

m e n t to m o m e n t b e tw e e n la w  a n d p o l i t ic s . 

T h e p o in t w a s n o t lo s t o n a n y o n e w h o p a r

t ic ip a te d . I n d e e d , a s B id d le re c o u n te d th e 

s u b m a r in e is s u e :PONMLKJIHGFEDCBA

[T ]o say that judges in our position  

should never act like politic ians over
sim plifies an issue  that cannot be re
solved  in  such  sim ple  term s. W e  w ere  
an in ternational body, view ing our le 
gal and politica l obligations from  dif
ferent angles. The  sense of negotia
tion  w as  in term ingled  w ith  judging. In  
som e  decisions  that sense necessar

ily  played a  part in reaching  the  com 
m on judgm ent.17

I n  o th e r w o rd s , J a c k s o n o f te n m a d e s tro n g le g a l 

a rg u m e n ts w h e re p o l i t ic a l a d ro i tn e s s w a s n e e d e d 

m o re .

T h e s u b m a r in e is s u e is s y m p to m a t ic o f  m u c h 

th a t h a p p e n e d in  th e t r ia ls— c lo s e ly a rg u e d le 

g a l s k irm is h e s s i tu a te d o n th e f a u l t l in e s o f  th e 

p ro c e e d in g s a n d d e te rm in e d in  a p re s s u r iz e d a t

m o s p h e re o f  la w  a n d p o l i t ic s . T h e p h e n o m e n o n 

s h o u ld n o t h a v e b e e n u tte r ly f o re ig n to  J u s t ic e 

J a c k s o n b u t i t  m a y h a v e s e e m e d m o re n a k e d ly 

e x p o s e d in  N u re m b e rg th a n in  W a s h in g to n , D .C . 

I n  a n y e v e n t , J a c k s o n is re m e m b e re d n o t f o r  th e 

ro u t in e s k irm is h b u t f o r  tw o m o m e n ts o f  h ig h 

d ra m a , h is e lo q u e n t o p e n in g s ta te m e n t a n d h is 

f la t - fo o te d h a n d l in g o f  H e rm a n G o e r in g’ s c ro s s - 

e x a m in a t io n . T o h o n o r th e a s p ira t io n s o f  

N u re m b e rg , o n e c o u ld d o n o b e tte r th a n to  re

v is i t  J a c k s o n’ s o p e n in g s ta te m e n t. I  w il l  re s p e c t 

i ts p o w e r b y  n o t c a n n ib a l iz in g i t  h e re . E v e ry o n e 

in  th e c o u r to o m , f ro m  m e m b e rs o f  th e B r i t is h  

d e le g a t io n , w h o w e re je a lo u s o f  A m e r ic a n d o m i

n a t io n o f  th e p ro c e e d in g s , to  c o u n s e l f o r  d e fe n

d a n ts a c k n o w le d g e d th a t J a c k s o n s p o k e w ith  e lo

q u e n c e a n d p a s s io n a te in te n s i ty th a t w e re u n

n e rv in g . I n  th i r ty -e ig h t e m o t io n a l ly c h a rg e d 

p a g e s (w i th  th e w o rd “ s lo w ly ”  u n d e r l in e d f o u r 

t im e s a t th e to p o f  th e f i r s t ) J a c k s o n g a lv a n iz e d 

th e t r ia ls , e le v a te d th e i r a m b it io n , a n d t ra n s

f o rm e d th e d e fe n d a n ts f ro m  p a le o ld  m e n in to  

a rc h i te c ts o f  e v i l .

T h e s p e e c h w o n J a c k s o n w id e a c c la im , b u t 

th e m o m e n tu m o f th e t r ia ls im m e d ia te ly 

s ta l le d , a s th e c h a p te r t i t le  o f  h is o ra l h is to ry 

re f le c ts— “ F lo o d T id e to a W a lk .”  A f te r  th e 

o p e n in g s ta te m e n t, th e p ro o f b e g a n . I t  w a s 

e n t i re ly d o c u m e n ta ry . T h e c o u r t ru le d th a t 

e v e ry d o c u m e n t in t ro d u c e d in to e v id e n c e b e 

re a d a lo u d , s im u l ta n e o u s ly t ra n s la te d in to  th e 

re le v a n t la n g u a g e s o f  th e t r ib u n a l , a n d s o e n

te re d in to  th e re c o rd . T h e p re s s , w h ic h n u m 

b e re d tw o h u n d re d a t m a n y p o in ts , w a s 

f lo o re d . T h e t r ia l o f  th e c e n tu ry im m e d ia te ly 

b e c a m e d u l l , te d io u s , a n d u tte r ly d e v o id o f  

p e rs o n a l d ra m a .

F o r b e tte r o r w o rs e , th e p a c e w a s a c o n s e

q u e n c e o f  th e m o s t im p o r ta n t s tra te g ic d e c is io n 

th a t J a c k s o n m a d e in  p re p a ra t io n f o r  th e t r ia ls . 

A s h e la te r re c a l le d :
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... one  of the  tw o m ost im portant de 

cisions . . . w as ... to re ly on docu 

m ents instead of w itnesses, as far as  

possib le, and  to m ake a docum ented  

case, even though it didn ’t appeal to 

the press and to the current public. 

The  o ther w as the re fusal to  deal w ith  

any of the  defendants  to  get testim ony 

against any other defendant. There  

is noth ing  of that kind  that w ill discredit 

the tria l.18aZYXWVUTSRQPONMLKJIHGFEDCBA

J a c k s o n f e a re d th a t te s t im o n ia l e v id e n c e w o u ld 

d e v o lv e q u ic k ly  in to  f in g e r -p o in t in g a n d re c r im i

n a t io n s , i f  n o t ra w  p ro p a g a n d a— e i th e r o f  w h ic h 

w o u ld c o r ro d e th e in te g r i ty o f  th e p ro c e e d in g s . 

T h e f in a l re c o rd o c c u p ie s f o r ty  v o lu m e s a n d 

f o rm s a s ta g g e r in g ly d e ta i le d re c o rd o f  th e N a z i 

re g im e .

A f te r  J a c k s o n’ s o p e n in g s ta te m e n t, th e o n ly  

c o m p a ra b le d ra m a t ic in c id e n t d id  n o t c o m e u n

t i l  M a rc h , w h e n G o e r in g to o k th e s ta n d . ( I t  

s h o u ld b e a d d e d , h o w e v e r , th a t th e re w a s o n e 

w re n c h in g m o m e n t in  N o v e m b e r w h e n f i lm s  o f  

c o n c e n tra t io n c a m p s w e re s h o w n . T h e f i lm s , 

ta k e n b y  A l l ie d  f o rc e s , h a d a d e v a s ta t in g e f fe c t :

e v e ry o n e in  th e c o u r t ro o m w a s re v u ls e d , a n d e v e n 

th e d e fe n d a n ts s q u irm e d u n c o m fo r ta b ly in  th e i r 

c h a irs— a re s u l t e n h a n c e d b e c a u s e a s p o t l ig h t in  

th e d a rk e n e d c o u r t ro o m f o c u s e d o n th e d e fe n

d a n ts f o r s e c u r i ty re a s o n s w h i le th e f i lm  w a s 

s c re e n e d .)

W h e n J u s t ic e J a c k s o n ro s e to b e g in h is 

c ro s s -e x a m in a t io n o f  G o e r in g o n M a rc h 1 8 , th e 

c o u r t ro o m f o r  o n c e tu rn e d d e a d s t i l l  w ith  a n

t ic ip a t io n . A f te r  m o n th s o f  te d iu m a n d g ro w in g 

f ru s tra t io n in  a l l  q u a r te rs o v e r th e p a c e o f  th e t r ia l , 

th e c o n f ro n ta t io n b e tw e e n th e c h ie f p ro s e c tu to r 

a n d th e h ig h e s t ra n k in g N a z i i r re s is t ib ly c a s t i t 

s e l f a s th e c l im a x o f  a m o ra l i ty p la y . W ith in  te n  

m in u te s , h o w e v e r , th e g a m e w a s o v e r . J a c k s o n 

h a d m a d e a h a s h o f  i t  b y  a s k in g G o e r in g o p e n - 

e n d e d q u e s t io n s , c o m p la in in g w h e n h e re c e iv e d 

o p e n -e n d e d a n s w e rs , a n d th e n c h a s t is in g th e t r i 

b u n a l f o r  a l lo w in g th e a n s w e rs a n d lo s in g “ c o n

t ro l ”  o f  th e t r ia l . L a te r , J a c k s o n w o u ld c la im  th a t 

h e e v e n tu a l ly c o rn e re d G o e r in g in to d a m a g in g 

a d m is s io n s , b u t in  f a c t l i t t le  n e w  w a s e s ta b l is h e d .1 9 

T h e p re s s , f ro m  th e N e w  Y o rk  d a i l ie s to  PONMLKJIHGFEDCBAT h e N e w 

Y o rk e r , m e rc i le s s ly r id ic u le d J a c k s o n f o r f u m 

b l in g  h is b ig  m o m e n t. T h e t r ib u n a l w a s a n ta g o

n iz e d m o re th a n e v e r . O th e rs o n th e p ro s e c u t io n

T h e a u th o r s e e k s to  

d is p e l th e w id e s p re a d 

n o t io n th a t J u s t ic e 

R o b e r t H . J a c k s o n’ s 

d e p a r tu re f o r  

N u re m b e rg le f t  th e 

C o u r t in  a d i f f ic u l t  

p o s i t io n b e c a u s e i t  w a s 

u n a b le to  d e c id e c a s e s 

th a t w e re s p l i t e v e n ly 

4 -4 . P ro fe s s o r 

H u tc h in s o n a ls o a rg u e s 

th a t th e o th e r J u s t ic e s 

w e re n o t le f t  to  s h o u ld e r 

a n in c re a s e d b u rd e n a n d 

th a t H a r la n F is k e 

S to n e’ s c r i t ic is m  o f  

J a c k s o n s te m m e d f ro m  

th e C h ie f J u s t ic e’ s 

d is a p p ro v a l o f  th e w a r 

t r ia ls .
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te a m , e s p e c ia l ly th e B r i t is h , th o u g h t J a c k s o n n o t 

o n ly  f a i le d h is ta s k b u t lo s t h is c o m p o s u re a n d 

th u s d a m a g e d h is a u th o r i ty f o r  th e b a la n c e o f  th e 

p ro c e e d in g s .

J a c k s o n’ s re p u ta t io n s u f fe re d a s e l f - in f l ic te d 

w o u n d a f e w  m o n th s la te r . S to n e d ie d b a re ly a 

m o n th a f te r th e J a c k s o n -G o e r in g d u e l a n d th e 

b e h in d - th e -s c e n e s jo c k e y in g f o r  h is s e a t w a s f u 

r io u s . J a c k s o n w a s c o n v in c e d th a t o n e o r m o re 

s i t t in g m e m b e rs o f  th e C o u r t w e re b lo c k in g h is 

p a th to  th e c e n te r c h a ir h e h a d b e e n p ro m is e d b y  

R o o s e v e l t . W h e n F re d V in s o n w a s n o m in a te d 

to  b e C h ie f J u s t ic e , J a c k s o n f i re d  o f f  a n in te m 

p e ra te c a b le f ro m  G e rm a n y to  P re s id e n t T ru m a n 

th a t im p l ie d th a t th e P re s id e n t h a d b o w e d to  

B la c k ’ s v e to o f  h is p ro m o t io n a n d th a t e x p l ic i t ly  

a tta c k e d B la c k ’ s e th ic s . N e w s p a p e rs c a l le d f o r  

b o th B la c k a n d J a c k s o n to  re s ig n . T h e c o n tro

v e rs y w a s a s u m m e r s to rm th a t b le w  o v e r a lm o s t 

a s f a s t a s i t  e ru p te d w h e n J a c k s o n re tu rn e d f ro m  

N u re m b e rg f o r O c to b e r T e rm 1 9 4 6 , a l th o u g h 

J a c k s o n’ s re s u m e c a r r ie d a p e rm a n e n t b le m is h .

J u s t ic e J a c k s o n s a id s h o r t ly b e fo re h is d e a th 

th a t h e re g a rd e d h is w o rk  o v e rs e a s a s “ in f in i te ly  

m o re im p o r ta n t th a n m y w o rk  o n th e S u p re m e 

C o u r t .” 2 0 C r i t ic is m  o f  th e t r ia ls p e rs is te d d u r in g 

th e re m a in d e r o f  J a c k s o n’ s l i f e , a n d th e J u s t ic e 

b e c a m e s o m e w h a t o f  a n A n c ie n t M a r in e r o n th e 

to p ic . B y  m y c o u n t , h e m a d e m o re th a n f i f ty  

s p e e c h e s , le c tu re s , ta lk s , o r in fo rm a l re m a rk s 

a b o u t w a r c r im e s , t r ia ls , a n d in te rn a t io n a l la w  

b e tw e e n 1 9 4 6 a n d h is d e a th in  1 9 5 5 . H e te n d e d 

to  e m p h a s iz e h is b e l ie f th a t th e t r ia ls a d v a n c e d , 

in  a c o m m o n - la w f a s h io n , th e d e v e lo p m e n t o f  

in te rn a t io n a l la w . A t  N u re m b e rg a n d a f te rw a rd , 

h e p i tc h e d h is f i re  o n th e c r im e o f  w a g in g a g

g re s s iv e w a r . T o m e e t th e PONMLKJIHGFEDCBAe x p o s t fa c to a rg u

m e n t, h e p o in te d to  th e K e l lo g g -B r ia n d P a c t a n d 

o th e r t re a t ie s c r im in a l iz in g w a r b y  in te rn a t io n a l 

la w .2 1 T h e a rg u m e n t d id n o t p ro v e e n o u g h—  

e s p e c ia l ly b e c a u s e n o n e o f  h is p re c e d e n ts c o n

te m p la te d c a p i ta l p u n is h m e n t f o r  in d iv id u a ls v io 

la t in g th e c u s to m a ry la w .

T o  s o m e e x te n t , J a c k s o n h e ld h im s e l f to  th e 

w ro n g s ta n d a rd . H e m a y n o t h a v e e s ta b l is h e d 

p re c is e ly th e p re c e d e n t h e h a d h o p e d to , b u t h is 

a c c o m p l is h m e n ts w e n t f a r b e y o n d th e n in e te e n 

c o n v ic t io n s h e s e c u re d . ( I  s h o u ld m e n t io n p a r

e n th e t ic a l ly th a t tw e lv e w e re s e n te n c e d to  d e a th , 

s e v e n to  p r is o n , a n d , n o tw i th s ta n d in g th e c y n i

c is m o f  S to n e a n d o th e rs , th e re w e re th re e a c

q u i t ta ls . N o n e th e le s s , S e n a to r R o b e r t T a f t c a u s e d

a b r ie f s e n s a t io n , a n d p o s th u m o u s ly e a rn e d a 

“ P ro f i le in  C o u ra g e” 2 2 f ro m  S e n a to r J o h n F . 

K e n n e d y , f o r  c o n d e m n in g th e N u re m b e rg v e r

d ic ts a n d e s p e c ia l ly th e i r d e a th p e n a l t ie s .) J a c k - 

s o n h a d h o p e d to  d e te r a g g re s s iv e w a r in  th e f u 

tu re b y  p u n is h in g th e c r im e s o f  th e re c e n t p a s t . 

H e w a s d e s t in e d n o t to  s u c c e e d , d u e to  p o l i t ic a l 

f o rc e s b e y o n d h is c o n tro l a n d b y  th e l im i ts o f  

le g a l is m . H o w e v e r , th e re w e re s e v e ra l e n o r

m o u s ly p o s i t iv e e f fe c ts o f  th e t r ia ls th a t m u s t n o t 

b e u n d e re s t im a te d . I n  th e f i r s t p la c e , th e t r ia ls 

d o c u m e n te d , in  re le n t le s s d e ta i l , th e e n o rm ity o f  

th e p o l ic ie s a n d p ra c t ic e s o f  th e N a z i re g im e . 

N o  d e n ia l o r  q u a l i f ic a t io n w a s p la u s ib le a f te r th e 

re c o rd g e n e ra te d a t N u re m b e rg . S e c o n d , “ c r im e s 

a g a in s t h u m a n i ty”  w a s e s ta b l is h e d a s a c o h e re n t 

a n d re s o n a n t c a te g o ry in  c u s to m a ry in te rn a t io n a l 

la w , a n d , m o re im p o r ta n t ly , th e f o u n d a t io n w a s 

la id  f o r  f o rm a l c o n v e n t io n s b e tw e e n n a t io n s o n 

th e to p ic . M o re o v e r , a s J u d i th S k la r , th e H a rv a rd 

p o l i t ic a l th e o r is t , a rg u e d th i r ty  y e a rs a g o , th e 

re v e la t io n s h e lp e d G e rm a n y to a m o re d e c e n t 

p o l i t ic a l f u tu re .2 3 T h e p a s t w a s re p u d ia te d a n d 

th e ru le o f  la w  w a s re v iv e d a s a m o ra l g o a l a n d 

n o t s im p ly a p o l i t ic a l to o l . T h e a rg u m e n ts o f  

th e G e rm a n d e fe n s e c o u n s e l , th e ru l in g s o f  th e 

t r ib u n a l , a n d th e e n t i re p ro c e e d in g s la id  a n im 

p e ra t iv e f o u n d a t io n f o r  c o n s t i tu t io n a l g o v e rn

m e n t in  th e f u tu re . T h e B a s ic L a w  o f  1 9 4 9 ( th e 

G ru n d g e se tz ) o w e s a g re a t d e a l in  i ts s tru c tu re 

a n d v a lu e s to w h a t S k la r c a l le d th e le g a l is t ic 

m e n ta l i ty o f  th e t r ia ls . F in a l ly , a s J u s t ic e J a c k - 

s o n h o p e d , th e t r ia ls h e lp e d to  s h i f t th e a x is o f  

in te rn a t io n a l la w  f ro m  th e la w  o f  n a t io n s to a 

la w  c o n te m p la t in g p e rs o n a l c u lp a b i l i ty a s w e l l . 

T h e d e fe n d a n ts w e re c o n v ic te d a n d s e n te n c e d b y  

d i f fe re n t g ra d a t io n s d e p e n d in g o n th e e x te n t o f  

th e i r p e rs o n a l re s p o n s ib i l i ty u n d e r th e in d ic t

m e n t. T h e t r ia ls th u s s e rv e d to  d is t in g u is h th e 

N a z i le a d e rs h ip f ro m  th e G e rm a n p e o p le . T h e 

n e t e f fe c t im m e d ia te ly w a s to  c a b in v e n g e a n c e—  

a c la s s ic le g a l o b je c t iv e . T h e re m a y h a v e b e e n a 

f u r th e r e f fe c t a s w e l l . B y  f o c u s in g o n th e N a z i 

le a d e rs in s te a d o f  th e G e rm a n p e o p le , th e t r ia ls 

m a y h a v e e n h a n c e d p o l i t ic a l s u p p o r t f o r , o r te m 

p e re d o p p o s i t io n to , th e M a rs h a l l P la n to  re d e

v e lo p E u ro p e e c o n o m ic a l ly— o p p o s i t io n , i t  

s h o u ld b e s a id , th a t c o u ld h a v e b e e n m o re in 

te n s e in  F ra n c e th a n i t  w a s h a d th e t r ia ls n o t 

o c c u r re d . A t  b o tto m , in  s o m e re s p e c ts , J u s t ic e 

J a c k s o n’ s a c h ie v e m e n t a t N u re m b e rg o u ts tr ip p e d 

b o th h is a m b it io n a n d h is o w n s tra te g y .
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A lth o u g h J u s t ic e J a c k s o n re tu rn e d to th e 

C o u r t f o r  O c to b e r T e rm 1 9 4 6 , N u re m b e rg c o n

t in u e d to  c a s t a s h a d o w o v e r h im  a n d h is w o rk . 

M o s t s c h o la r ly a tte n t io n h a s f o c u s e d o n h o w  

N u re m b e rg a f fe c te d J a c k s o n’ s ju r is p ru d e n t ia l 

v ie w s , p r in c ip a l ly in  f re e -s p e e c h c a s e s a t th e e n d 

o f  th e d e c a d e , b u t th e f a l l  o u t f ro m  N u re m b e rg 

la n d e d o n h is d e s k m u c h s o o n e r . A s s o o n a s th e 

N u re m b e rg t r ia ls m o v e d in to  th e i r s e c o n d p h a s e , 

u n d e r th e a u th o r i ty o f  th e o c c u p y in g m il i ta ry  

a u th o r i t ie s in s te a d o f  th e f o u r p o w e rs a c t in g 

jo in t ly , th e S u p re m e C o u r t b e g a n to  re c e iv e m o

t io n s f o r  le a v e to  f i le  p e t i t io n s f o r  w r i ts o f  PONMLKJIHGFEDCBAh a

b e a s c o rp u s . F o rm e r F ie ld M a rs h a l E rh a rd 

M i lc h  w a s th e f i r s t p ro m in e n t e x -N a z i to  d o s o . 

T h e C o u r t d e n ie d h is m o tio n O c to b e r 2 0 , 1 9 4 7 , 

b u t th e o rd e r n o te d th a t J u s t ic e s B la c k , D o u g la s , 

M u rp h y , a n d R u t le d g e “ a re o f  th e o p in io n th a t 

th e p e t i t io n s h o u ld b e s e t f o r  h e a r in g o n  th e q u e s

t io n  o f  th e ju r is d ic t io n o f  th is C o u r t .” 2 4 J a c k s o n 

d id  n o t p a r t ic ip a te . T h e C o u r t w a s s p l i t 4 -4 , b u t 

th e p re c is e a l ig n m e n t w a s re v e a le d a t th e in s is

te n c e o f  th e d is s e n te rs . T h e p a tte rn c o n t in u e d 

in  tw e n ty - tw o c a s e s . J a c k s o n f e l t th a t h e w a s 

to o s tro n g ly id e n t i f ie d w ith  N u re m b e rg to  p a r

t ic ip a te in  th e a p p l ic a t io n s , b u t h e a ls o p r iv a te ly 

f e l t th a t th e f o u r d is s e n te rs w e re e x p lo i t in g h is 

re c u s a ls “ ju s t to  d is c re d i t th e t r ia ls a s m u c h a s 

p o s s ib le .” 2 5 J a c k s o n f in a l ly  b ro k e th e lo g - ja m  

w h e n h e d e c id e d to p a r t ic ip a te in  H iro ta v . 

M a c A r th u r , w h ic h a ro s e in  1 9 4 8 f ro m  th e T o 

k y o  w a r c r im e s t r ia ls . T h e p re l im in a ry v o te w a s , 

a g a in , 4 -4 , b u t J a c k s o n f i le d  a n o p in io n a n n o u n c

in g  th a t h e w o u ld s i t in  o rd e r th a t th e n a t io n n o t 

b e d is c re d i te d o v e rs e a s b y  H iro ta’ s e x e c u t io n in  

th e f a c e o f  f o u r p u b l is h e d d is s e n ts . A f te r  o ra l 

a rg u m e n t o n th e m o t io n f o r  le a v e to  f i le  a p e t i

t io n  f o r  th e w r i t ,  th e C o u r t a n n o u n c e d th a t le a v e 

w a s d e n ie d . H a v in g v o te d to  h e a r o ra l a rg u m e n t, 

J a c k s o n d id n o t p a r t ic ip a te o n th e q u e s t io n o f  

w h e th e r th e m o tio n s h o u ld b e g ra n te d . M u rp h y 

d is s e n te d w ith o u t o p in io n . R u t le d g e a n n o u n c e d 

th a t h e w o u ld e x p la in h is v o te la te r . D o u g la s 

c o n c u r re d a n d a n n o u n c e d h e w o u ld f i le  a n o p in

io n  la te r , w h ic h h e d id , s ix  m o n th s a f te r H iro ta 

w e n t to  th e g a l lo w s . R u t le d g e d ie d b e fo re p ro

v id in g a n e x p la n a t io n o f  h is p o s i t io n . T h e b i 

z a r re e p is o d e e a rn e d l i t t le  c re d i t f o r  th e C o u r t , 

a l th o u g h m o s t n e w s p a p e rs a p p la u d e d J a c k s o n f o r  

e n d in g th e s ta le m a te . M u rp h y a n d R u t le d g e d ie d

in  th e s u m m e r o f  1 9 4 9 , a n d w ith  th e m th e c lo s e 

d iv is io n w ith in  th e C o u r t o n q u e s t io n s o f  th e 

a v a i la b i l i ty o f  h a b e a s re l ie f f o r  n o n - re s id e n t e n

e m y a l ie n s t r ie d o v e rs e a s b y  s p e c ia l c o u r ts . T h e 

is s u e s w e re f in a l ly  la id  to  re s t in  1 9 5 0 in  J o h n so n 

v . E ise n tra g e r , in  w h ic h J a c k s o n w ro te f o r  a s ix - 

m a n m a jo r i ty f o re c lo s in g ju r is d ic t io n . B la c k 

w ro te th e d is s e n t , w h ic h D o u g la s a n d H a ro ld 

B u r to n jo in e d .

T h e in d i re c t e f fe c t o f  N u re m b e rg o n  J a c k s o n’ s 

th in k in g h a s ta n ta l iz e d le g a l s c h o la rs a n d p o

l i t ic a l  s c ie n t is ts f o r  d e c a d e s . T h e c o n v e n t io n a l 

w is d o m is th a t h e w a s a la rm e d b y  th e p o w e r o f  

o rg a n iz e d p ro p a g a n d a a n d m o b a c t io n m a rs h a le d 

b y  th e N a z i re g im e , a n d th a t h e re s p o n d e d w ith  

o p in io n s re s tr ic t iv e o f  f re e s p e e c h— a s e a c h a n g e 

f ro m  h is e lo q u e n t d e fe n s e o f  f re e d o m o f  c o n

s c ie n c e in  th e s e c o n d f la g  s a lu te c a s e , W e st V ir 

g in ia B o a rd o f E d u c a tio n v . B a rn e tte in  1 9 4 3 . 

I t  is t ru e th a t th e re is s u g g e s t iv e la n g u a g e in  

T e rm in ie l lo v . C h ic a g o (1 9 4 9 ) , K u n z v . N e w Y o rk 

(1 9 5 1 ) , a n d B e a u h a m a is v . I l l in o is  (1 9 5 2 )— la n

g u a g e th a t re fe rs to  th e re c e n t tu rm o i l o f  E u ro p e , 

re c o i ls a n d u p h o ld s lo c a l re s tr ic t io n s o n s p e e c h .

T h e re is a d a n g e r , h o w e v e r , in  o v e r re a d in g 

J a c k s o n’ s e lo q u e n c e , b e fo re o r a f te r N u re m b e rg . 

R e m e m b e r th a t f i r s t a n d f o re m o s t, J a c k s o n w a s 

a n a d v o c a te . H is ju d ic ia l o p in io n s te n d to b e 

n e i th e r m e a s u re d a s s e s s m e n ts o f  c o m p e t in g p o

s i t io n s n o r a u th o r i ta t iv e p ro n o u n c e m e n ts . T h e y 

a re rh e to r ic a l e x e rc is e s , re ly in g o n d e ta i le d n a r

ra t iv e s , o r  v iv id  im a g e ry o r  p a ire d c o n tra d ic t io n s , 

a l l d e s ig n e d to  a r re s t o r m o v e th e re a d e r . T h e y 

a re d e s ig n e d to c o n v in c e re a d e rs , n o t to  c re a te 

ru le s . B a rn e tte is a g o o d e x a m p le . H is e a r ly 

d ra f ts w e re h e a te d in  to n e , re fe r re d to p o p u la r 

p u b l ic a t io n s s u c h a s T h e S a tu rd a y E v e n in g P o s t, 

a n d p ro m p te d S to n e to  a s k f o r  m o re d ig n i ty in  

th e f in a l d ra f t . T h e c a s e w a s a f la s h p o in t f o r  

J a c k s o n f ro m  th e b e g in n in g . H e h a d b e e n “ b i t 

te r” 2 6 o v e r th e f i r s t f la g s a lu te d e c is io n 

{M in e rsv i l le v . G o b it is ) , d e c id e d w h i le h e w a s 

A tto rn e y G e n e ra l in  1 9 4 0 . J a c k s o n f e a re d th a t 

G o b it is w a s p ro m p t in g m o b a c t io n a n d a n t i

a l ie n h y s te r ia a n d h e g a v e tw o  s p e e c h e s w ith in  

a m o n th o f  th e d e c is io n c o n d e m n in g m o b la w 

le s s n e s s . I f  y o u a d d to  B a rn e tte h is v ie w s in  

o th e r J e h o v a h’ s W itn e s s e s c a s e s s u c h a s M u rd o c k 

v . P e n n sy lv a n ia (1 9 4 3 ) a n d s ta te c r im in a l c a s e s 

s u c h a s A sh c ra ft v . T e n n e sse e (1 9 4 4 ) , y o u h a v e a 

f a i r ly  c le a r p ic tu re o f  a ju r is t c o m m it te d to  b o th 

f re e d o m o f  c o n s c ie n c e a n d re a s o n a b le c o n tro l
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b y  lo c a l o f f ic ia ls o f  d is tu rb a n c e s o f  th e p u b l ic 

o rd e r .

I f  a n y th in g , N u re m b e rg p ro v id e d p o w e r fu l 

c u m u la t iv e e v id e n c e s u p p o r t in g v ie w s J a c k s o n 

w a s d e v e lo p in g b e fo re h e w e n t o v e rs e a s . T h e 

le s s o n h e c a r r ie d a w a y f ro m  N u re m b e rg , h e to ld  

h is la w  c le rk s , w a s th a t th e f i r s t s te p to  ty ra n n y 

w a s to c e n tra l iz e c o n tro l o f  th e p o l ic e a n d th e 

c o u r ts . H e re f in e d th e p o in t f o r  h is o ra l h is to ry . 

T h e T e n th A m e n d m e n t, re ta in in g s ta te p o l ic e 

p o w e r , w a s c e n tra l to th e B i l l  o f  R ig h ts in  th e 

f ie ld  o f  c iv i l  l ib e r t ie s , h e s a id , b e c a u s e th e n a

t io n a l g o v e rn m e n t c o u ld d o to o m u c h d a m a g e 

in  o n e f e l l  s w o o p . O n th e o th e r h a n d , th e a u

th o r o f  PONMLKJIHGFEDCBAW ic k a rd v . F ilb u rn  ( l  9 4 2 ) , w h ic h e s ta b

l is h e d th e o u te r l im i t  o f  f e d e ra l p o w e r o v e r in 

te rs ta te c o m m e rc e , c o n t in u e d to  a s s e r t th e n e e d 

f o r  s tro n g c e n tra l c o n tro l o v e r f in a n c e a n d t ra d e .

T h e p a ra d o x o f  J a c k s o n’ s p o s i t io n w a s th a t 

h e w a s a rg u in g f o r  f e d e ra l a b s te n t io n o n c iv i l  l ib 

e r t ie s a t th e v e ry m o m e n t h e a n d th e S u p re m e

C o u r t w e re m o v in g in e x o ra b ly to w a rd th e g re a t

e s t d is p la c e m e n t o f  s ta te a u th o r i ty in  th e F o u r

te e n th A m e n d m e n t’ s h is to ry , B ro w n v . B o a rd o f 

E d u c a tio n (1 9 5 4 ) . J a c k s o n’ s th in k in g o f te n 

e m b ra c e d c o n tra d ic to ry e le m e n ts w o rk in g th e m

s e lv e s p u re . T h e p a ra d o x I  h a v e o u t l in e d s u g

g e s ts , h o w e v e r , th a t h is le s s o n s f ro m  N u re m b e rg 

w e re u n d e r s ie g e a lm o s t a s s o o n a s th e y w e re in  

p la c e .

J a c k s o n s u m m a r iz e d h is p r in c ip a l le s s o n f o r  

th e o ra l h is to ry in  o m in o u s te rm s : “ I  th in k  th e 

p o te n t ia l i t ie s o f  a f e d e ra l , c e n tra l iz e d p o l ic e s y s

te m  f o r  u l t im a te s u b v e rs io n o f  o u r s y s te m o f  f re e 

g o v e rn m e n t a re v e ry g re a t .” 2 7 T h a t w a rn in g 

ra is e s th e f in a l s e r io u s q u e s t io n a b o u t 

N u re m b e rg 's in f lu e n c e o n J a c k s o n , a n d th e a n

s w e r m a y re v e a l th a t N u re m b e rg’ s im p a c t o n h im  

w e n t m u c h d e e p e r th a t h is o f te n -p ro b le m a t ic o ra l 

h is to ry a l lo w s . T h e m o s t m a s s iv e f e d e ra l p o l ic e 

a c t io n d u r in g th e C o ld  W a r w a s a im e d a t th e C o m 

m u n is t P a r ty . T h e c o n s t i tu t io n a l c ru c ib le w a s

J u s t ic e R o b e r t H . J a c k s o n ( le f t ) , th e A m e r ic a n p ro s e c u to r , a n d U r i  P o k ro v s k i , th e a s s is ta n t p ro s e c u to r o f  R u s s ia , l is 

te n e d in te n t ly a t th e P a la c e o f  J u s t ic e in  N u re m b e rg to  th e s u m -u p s p e e c h e s o f  th e t r ia l o f  tw e n ty - tw o N a z i le a d e rs . 

T w e lv e o f  th e d e fe n d a n ts w e re s e n te n c e d to  d e a th , th re e w e re a c q u i t te d , a n d th e re s t re c e iv e d s e n te n c e s ra n g in g f ro m  

l i f e  im p r is o n m e n t to  te n y e a rs in  p r is o n .
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D e n n is v . U n ite d S ta te saZYXWVUTSRQPONMLKJIHGFEDCBA (1 9 5 1 ) , w h ic h s u s ta in e d , 

n o tw i th s ta n d in g th e F irs t A m e n d m e n t, p ro s e c u

t io n s u n d e r th e S m ith A c t  f o r  a d v o c a t in g th e o v e r

th ro w  o r d e s tru c t io n o f  th e g o v e rn m e n t b y  f o rc e 

o r v io le n c e , o rg a n iz in g , o r c o n s p ir in g w ith  a n y 

g ro u p to  d o  s o . C h ie f J u s t ic e F re d M .  V in s o n w ro te 

th e C o u r t’ s p lu ra l i ty  o p in io n . J u s t ic e s B la c k a n d 

D o u g la s d is s e n te d . J a c k s o n f i le d  a n id io s y n c ra t ic 

c o n c u r r in g o p in io n . L ik e  h is d is s e n t in  K o re m a tsu 

v . U n ite d S ta te s (1 9 4 4 ) , th e J a p a n e s e e x c lu s io n 

c a s e , J a c k s o n’ s c o n c u r re n c e a p p e a rs , to  s o m e e x

te n t , to  b e c o m p la in in g th a t th e C o u r t m u s t d e

c id e th e c a s e b e fo re i t — o r a t le a s t th a t d o c tr in a l 

p e r i ls o f  th e d e c is io n v a s t ly e x c e e d th e s ig n i f i 

c a n c e o f  d is p o s in g o f  th e a p p e a l . H e b e g a n 

b y  p o in t in g o u t th a t th e “ c le a r a n d p re s e n t d a n

g e r te s t”  w a s s u i te d , i f  a t a l l , f o r th e “ h o t

h e a d e d s p e e c h o n a s tre e t c o rn e r”  b u t n o t f o r  

th e p o s t-W o r ld W a r I I  “ s u b le ty a n d e f f ic a c y o f  

m o d e rn iz e d re v o lu t io n a ry te c h n iq u e s u s e d b y  

to ta l i ta r ia n p a r t ie s .”  T h e r is k s to  th e s ta te w e re 

to o p e rv a s iv e , h e s a id , to  b e m e a s u re d a p p ro p r i

a te ly b y  th e ju d g e s a p p ly in g th e v e rb a l re l ic o f  

a n o th e r e ra . T h e n , in  a re m a rk a b le tw is t , J a c k - 

s o n a rg u e d th a t th e c a s e w a s b e s t u n d e rs to o d a s a 

“ c o n s p ira c y , b ro u g h t u n d e r a s ta tu te o u t la w in g 

c o n s p ira c y .” 2 8 O n ly tw o y e a rs b e fo re in  

K ru le w itc h v . U n ite d S ta te s (1 9 4 9 ) , h e h a d d e

n o u n c e d c o n s p ira c y d o c tr in e a s “ s o v a g u e th a t i t  

a lm o s t d e f ie s d e f in i t io n .” 2 9 H is D e n n is o p in io n 

f ra n k ly  c o n c e d e d th a t “ c o n s p ira c y [w a s ] a d ra g

n e t d e v ic e c a p a b le o f  p e rv e rs io n in to  a n in s tru

m e n t o f  in ju s t ic e in  th e h a n d s o f  a p a r t is a n o r 

c o m p la c e n t ju d ic ia ry ,” 3 0 b u t h e in s is te d th a t i ts 

p la c e in  th e le g a l s y s te m w a s w e l l  e s ta b l is h e d , 

u n d is tu rb e d b y th e F irs t A m e n d m e n t a n d 

d is p o s i t iv e .

S h o u ld w e e x p la in J a c k s o n’ s o p in io n in  D e n

n is a s a n in s ta n c e w h e re H o m e r n o d d e d ? N o t 

n e c e s s a r i ly . F ro m  h is d a y s a s S o l ic i to r G e n e ra l 

to  h is o p in io n s in  K o re m a tsu a n d th e S te e l S e i

zu re C a se to  h is p r iv a te a n x ie t ie s o v e r B ro w n v . 

B o a rd o f E d u c a tio n , J a c k s o n w a s a c u te ly s e l f - 

c o n s c io u s o f  th e p o l i t ic a l l im i ts  o f  th e S u p re m e 

C o u r t’ s p o w e r . H e m a y h a v e b e e n s h a k e n in  

N u re m b e rg b y  a d e e p e r a p p re c ia t io n o f  th e f ra 

g i l i ty  o f  a la w y e r’ s a n a ly t ic a l to o ls a n d o f  th e 

p o w e r o f  la w — th e m e s th a t re c u r in  o p in io n a f

te r o p in io n a f te r h is re tu rn . I f  th e a u th o r i ty o f  

th e la w  re s ts o n s u c h v u ln e ra b le f o u n d a t io n s a s 

th e p la s t ic i ty o f  la n g u a g e , th e n th e im p l ic a t io n s 

f o r  b o th th e ru le o f  la w  a n d f o r  ju d ic ia l p o w e r

a re d is q u ie t in g . P e rh a p s J a c k s o n’ s m o s t m e m o

ra b le re m a rk c o m e s f ro m  T e rm in ie l lo , w h e re h e 

w a rn e d th a t “ i f  th e C o u r t d o e s n o t te m p e r i ts 

d o c tr in a i re lo g ic w ith  a l i t t le  p ra c t ic a l w is d o m , 

i t  w il l  c o n v e r t th e c o n s t i tu t io n a l B i l l  o f  R ig h ts 

in to  a s u ic id e p a c t .” 3 1 I n  B ro w n v . A lle n , h e re

m in d e d h is c o l le a g u e s th a t “ w e a re n o t f in a l b e

c a u s e w e a re in fa l l ib le , b u t w e a re in fa l l ib le  o n ly  

b e c a u s e w e a re f in a l .” 3 2 A n d  in  D e n n is , J a c k s o n 

w a rn e d s h a rp ly a g a in s t “ ju d g e -m a d e v e rb a l 

t ra p [s ] .” 3 3 T h e p o l ic y q u e s t io n in  D e n n is w a s 

w h e th e r th e th re a t o f  g lo b a l c o m m u n is m w a s 

f a n c i fu l o r o m in o u s , a n d J a c k s o n s im p ly d id  n o t 

b e l ie v e th a t th e C o u r t e n jo y e d c o m p a ra t iv e a d

v a n ta g e o v e r C o n g re s s o r th e E x e c u t iv e in  m a k

in g  th a t ju d g m e n t c a l l . T o w ra p u p i ts c o n c lu

s io n in  le g a l a lg e b ra w o u ld o n ly  c o m p o u n d th e 

e r ro r . O r , to  e x a m in e th e la rg e r q u e s t io n f ro m  

th e o th e r d ire c t io n , a n y o n e w h o th o u g h t th a t th e 

C o u r t c o u ld th ro t t le th e R e d S c a re w ith  v e rb a l 

d e x te r i ty h a d f a i le d to le a rn a n y le s s o n s in  

c o n s t i tu t io n a l p o l i t ic s d u r in g th e p re v io u s tw o  

d e c a d e s . P o l i t ic a l th e o r is t J u d i th S k la r p ro

v id e s a m e a s u re d i f  c h i l ly  ju d g m e n t o f  

J a c k s o n’ s o p in io n in  D e n n is :PONMLKJIHGFEDCBA

H is rea l service  [w as]... in being  the  
only  one  of the  justices  w ho  m ade  per
fectly clear w hat politica l tria ls in the  
contem porary w orld m ean. They  
m ean com m itting the  jud ic iary to  the  

politics  of the  rem ote  fu ture  and  of per
secution. All the  judges w ho rea lize  
th is w ant to avoid it. Som e can see  

no  w ay  out of it, except to  hold  all per- 
secutive statutes unconstitu tional. 
O thers  choose  passivity. Justice  Jack- 
son looked  for a  substitu te.34

W e m ig h t a d d th a t th e s u b s t i tu te w a s a f ra n k 

c o n fe s s io n o f  th e l im i ts  o f  b o th ju d ic ia l c a p a c i ty 

a n d ju d ic ia l p o w e r , a c o n fe s s io n th a t p e rh a p s 

s e rv e s a s a c o d a f o r  R o b e r t H . J a c k s o n’ s c a re e r . 

H e c a m e to W a s h in g to n e x p e c t in g to s ta y s ix  

m o n th s a n d s p e n t tw e n ty y e a rs . H is a m b it io n s 

g re w w ith  h is s u c c e e d in g a c h ie v e m e n ts , a n d a t 

o n e p o in t th e P re s id e n c y s e e m e d m o re th a n re

m o te ly p o s s ib le . W h e n th a t b u b b le b u rs t , h e s e t 

h is e y e s o n th e C h ie f J u s t ic e s h ip , a n d w h e n th a t 

h o p e b e g a n to  f a d e , d u ty a n d v a n i ty to o k h im  to  

N u re m b e rg . T h e re h e s ta re d in to  th e a b y s s . T h e 

c o n f id e n t N e w  D e a l w a r r io r , w h o t ra n s fo rm e d
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h im s e l f in to  a  ju d ic ia l e n th u s ia s t f o r  f re e d o m o f  

c o n s c ie n c e a n d f o r  lo c a l m e d ia t io n o f  c iv i l  l ib e r

t ie s , re tu rn e d f ro m  th e ju d ic ia l p o s t-m o r te m o f  

N a z is m c h a s te n e d a b o u t th e v e ry le g a l p ro c e s s 

in  w h ic h h e s ta k e d h is f a i th . I n  h is n e a r -d e c a d e 

o n th e C o u r t a f te r re tu rn in g , h e f o rm e d n o a l l i 

a n c e s a n d w o rs h ip p e d n o f o rm u la s . A t  h is b e s t , 

h e w o rk e d h a rd e r a n d m o re h o n e s t ly th a n a n y 

o f  h is p e e rs to  q u e s t io n th e ro le o f  th e S u p re m e 

C o u r t in  A m e r ic a n g o v e rn m e n t. W ith  o r w ith 

o u t N u re m b e rg , n o  ju d g e c o u ld a s k f o r  a b e tte r 

e p i ta p h .
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f o u r w e re c o n s c r ip te d th e f o l lo w in g  w e e k .
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w a r , s e e E d w in S . C o rw in , T ota l  W ar  an d th e 

C on stitu tion  (N e w  Y o rk , 1 9 4 7 ) , th e re le v a n t 

c h a p te rs o f  P a u l L . M u rp h y , T h e C on stitu tion  

in  C risis T im es, 1918-1969 (N e w  Y o rk , 1 9 7 2 ) , 

a n d M e lv in  I . U ro fs k y , T h e C ou rt  in  T ran si 

t ion : T h e C h ief  Ju sticesh ip s o f  H ar lan  F isk e 

S ton e an d F red  M .  V in son (C o lu m b ia , 1 9 9 6 ) . 

T h e N a z i S a b o te u r C a s e is e x a m in e d b y  R o b e r t

E . C u s h m a n in  “ T h e C a s e o f  th e N a z i S a b o te u rs ,”  

3 6 PONMLKJIHGFEDCBAA m e r ic a n P o li t ic a l S c ie n c e R e v ie w 1 0 8 2 

(1 9 4 2 ) a n d b y  R o b e r t A .  D iv in e  in  “ T h e C a s e o f  

th e S m u g g le d B o m b e rs ,”  in  J o h n A .  G a r ra ty , e d ., 

Q u arre ls T h at  H ave S h ap ed th e C on stitu tion  

(N e w  Y o rk , 1 9 6 4 ) , 2 1 0 -2 1 . J a m e s W il la rd  H u rs t , 

T h e L aw  o f T reason in  th e U n ited S ta tes 

(W e s tw o o d , 1 9 7 1 ) , is th e c la s s ic w o rk o n th e 

s u b je c t .

F o r th e J a p a n e s e re lo c a t io n , s e e P e te r I ro n s , 

Ju stice a t W ar  (N e w  Y o rk , 1 9 8 3 ) , a n d a s o m e

w h a t le s s c r i t ic a l v ie w  in  P a g e S m ith , D em oc

racy  on  T r ia l : T h e Jap an ese A m er ican  E vacu

a tion  an d R eloca tion in  W orld  W ar  I I  (N e w  

Y o rk , 1 9 9 5 ) . T w o c o n te m p o ra ry b u t s t i l l  t re n

c h a n t a p p ra is a ls a re N a n e tte D e m b itz , “ R a c ia l 

D is c r im in a t io n a n d th e M il i ta ry  J u d g m e n t: T h e 

S u p re m e C o u r t’ s K o re m a tsu a n d E n d o D e c i

s io n s ,”  4 5 C o lu m b ia L a w R e v ie w 1 7 5 (1 9 4 5 ) , 

a n d E u g e n e V . R o s to w , “ T h e J a p a n e s e A m e r i

c a n C a s e— A  D is a s te r ,”  5 4 Y a le L a w  J o u rn a l 4 8 9 

(1 9 4 5 ) . O n e s h o u ld a ls o s e e th e la te r g o v e rn

m e n t in v e s t ig a t io n re p o r t b y  th e U .S . C o m m is

s io n o n W a r t im e R e lo c a t io n , P erson a l Ju stice 

D en ied (W a s h in g to n , 1 9 8 2 ) . T h e A rm y  ru le o f  

H a w a i i is e x a m in e d in  H a r ry N . S c h e ib e r a n d

1191996, vol. I

J a n e L . S c h e ib e r , “ C o n s t i tu t io n a l L ib e r ty in  

W o r ld  W a r I I : A rm y  R u le a n d M a r t ia l L a w  in  

H a w a i i , 1 9 4 1 -1 9 4 6 ,”  3 W e ste rn L e g a l H is to ry 

3 4 1 (1 9 9 0 ) .

T h e t r ia l o f  w a r c r im in a ls , e v e n i f  n o t re

v ie w e d b y  th e S u p re m e C o u r t , is n o n e th e le s s o f  

in te re s t b e c a u s e o f  th e c o n s t i tu t io n a l q u e s t io n s 

ra is e d a s w e l l a s f o r  J u s t ic e J a c k s o n’ s in v o lv e

m e n t. S e e W il l ia m  J . B o s c h , Ju d gm en t on  

N u rem b erg : A m er ican  A ttitu d es  T ow ard  th e 

M ajo r  G erm an  W ar-C r im e  T r ia ls  (C h a p e l H il l ,  

1 9 7 0 ) , R ic h a rd L a e l , T h e Y am ash ita P reced en t 

(W i lm in g to n , 1 9 8 2 ) , R ic h a rd H . M in e a r , V icto r ’ s 

Ju stice: T h e T ok yo W ar  C rim es T r ia l  

(P r in c e to n , 1 9 7 1 ) , P h i l ip R . P ic c ig a l lo , T h e 

Jap an ese on  T r ia l:  A llied  W ar  C rim es O p era

t ion s in  th e E ast, 1945-1951 (A u s t in , 1 9 7 9 ) , 

T e l fo rd  T a y lo r , T h e  A n atom y  o f  th e N u rem b erg 

T r ia ls:  A  P erson a l M em oir  (N e w  Y o rk , 1 9 9 2 ) , 

a n d A n n  a n d J o h n T u s a , T h e N u rem b erg T r i 

a ls (N e w  Y o rk , 1 9 8 3 ) .

The Court and Domestic Issues

A  n u m b e r o f  is s u e s a ro s e d u r in g th e w a r , 

s o m e re la te d d ire c t ly to  th e c o n f l ic t , s u c h a s la 

b o r re la t io n s , w h i le o th e r q u e s t io n s , in c lu d in g 

c iv i l  r ig h ts , h a d l i t t le  im m e d ia te c o n n e c t io n . F o r 

la b o r , s e e W il l ia m  E . F o rb a th , L aw  an d th e 

S h ap in g o f th e A m er ican L ab or  M ovem en t 

(C a m b r id g e , 1 9 9 1 ) , N e ls o n L ic h te n s te in , 

L ab or ’ s W ar  a t H om e: T h e C IO  in  W orld  

W ar  I I  (C a m b r id g e , 1 9 8 2 ) , H a r ry A .  M il l is  a n d 

E m ily  C la rk B ro w n , F rom  th e W agn er A ct  to  

T aft-H ar tley :  A  S tu d y o f N ation a l L ab or  

P o licy an d L ab or  R ela tion s (C h ic a g o , 1 9 5 0 ) , 

a n d th e re le v a n t c h a p te rs in  C h r is to p h e r L .  

T o m l in s , T h e S ta te an d  th e U n ion s: L ab or  R e

la t ion s, L aw  an d th e O rgan ized L ab or  M ove

m en t in  A m er ica , 1880-1960 (C a m b r id g e , 

1 9 8 5 ) .

W ith  th e e x c e p t io n o f  th e J a p a n e s e re lo c a

t io n  c a s e s , th e C o u r t re c e iv e d h ig h m a rk s f o r  i ts  

c iv i l  l ib e r t ie s d e c is io n s d u r in g th e w a r ; s e e , f o r  

e x a m p le , R o b e r t K .  C a r r , F ed era l P ro tection o f  

C iv il  L ib er ties ( I th a c a , 1 9 4 7 ) , O s m o n d K .  

F ra e n k e l , “ W a r , C iv i l  L ib e r t ie s a n d th e S u p re m e 

C o u r t , 1 9 4 1 to 1 9 4 6 ,”  5 5 Y a le L a w  J o u rn a l 7 1 5 

(1 9 4 6 ) , a n d S y m p o s iu m , “ C o n s t i tu t io n a l R ig h ts 

in  W a r t im e ,”  2 9 Io w a L a w R e v ie w 3 7 9 (1 9 4 4 ) . 

D u r in g th e s e y e a rs th e C o u r t e n g a g e d in  a s e r i -
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o u s d e b a te o v e r th e in c o rp o ra t io n o f  th e B i l l  o f  

R ig h ts th ro u g h th e F o u r te e n th A m e n d m e n t, a n d 

th a t d e b a te is d is c u s s e d , i .a . , in  R ic h a rd C . 

C o r tn e r , LKJIHGFEDCBAT h e S u p rem e C ou rt  an d th e S econ d 

B ill  o f  R igh ts: th e F ou r teen th A m en d m en t an d  

th e N ation a liza tion o f C iv il  L ib er ties (M a d i

s o n , 1 9 8 1 ) . M ic h a e l K e n t C u r t is , N o S ta te S h a ll 

A b r id ge:  T h e F ou r teen th A m en d m en t an d  th e 

B ill  o f  R igh ts (D u rh a m , 1 9 8 6 ) , a n d C . H e rm a n 

P r i tc h e t t , T h e R oosevelt C ou rt: A  S tu d y in  

Ju d ic ia l P o lit ics an d V a lu es, 1937-1947 (N e w  

Y o rk , 1 9 4 8 ) .

T h e f la g s a lu te c a s e s a re w e l l -d is c u s s e d in  

D a v id M a n w a r in g , R en d er U n to  C aesar : T h e 

F lag-S a lu te C on troversy (C h ic a g o , 1 9 6 2 ) . 

O th e r F irs t A m e n d m e n t is s u e s a re e x a m in e d in  

H a r ry K a lv e n , J r . , A  W orth y  T rad it ion :  F ree

d om  o f S p eech in  A m er ica (N e w  Y o rk , 1 9 8 8 ) , 

P h i l ip K u r la n d , R elig ion an d th e L aw  o f  

C h u rch  an d S ta te an d th e S u p rem e C ou rt  

(C h ic a g o , 1 9 6 2 ) , L e o n W . L e v y , T h e E stab lish

m en t C lau se: R elig ion an d th e F irst  A m en d

m en t 2 d e d „  re v . (C h a p e l H il l ,  1 9 9 4 ) , a n d W il l 

ia m  O ’ B r ie n , Ju stice R eed an d th e F irst  

A m en d m en t: T h e R elig ion C lau ses (W a s h in g

to n , D .C ., 1 9 5 8 ) . S e e a ls o H o l is  W . B a rb e r , “ R e

l ig io u s L ib e r ty  v . P o l ic e P o w e r : J e h o v a h’ s W it 

n e s s e s ,”  4 1 PONMLKJIHGFEDCBAA m e r ic a n P o li t ic a l S c ie n c e R e v ie w 

2 2 6 (1 9 4 7 ) , E . M e rr ic k D o d d , “ P ic k e t in g a n d 

F re e S p e e c h : A  D is s e n t ,”  5 6 H a rv a rd L a w R e

v ie w 5 1 3 (1 9 4 3 ) , a n d E d w a rd F . W a ite , “ T h e D e b t 

o f  C o n s t i tu t io n a l L a w  o f  J e h o v a h’ s W itn e s s e s ,”  

2 8 M in n e so ta L a w  R e v ie w 2 0 9 (1 9 4 4 ) .

T h e re v o lu t io n th a t b u rs t o n  th e n a t io n’ s c o n

s c io u s n e s s in  B ro w n v . B o a rd o f E d u c a tio n 

(1 9 5 4 ) h a d s ta r te d m a n y y e a rs e a r l ie r , a n d d e

s p i te th e C o u r t’ s— a n d th e n a t io n’ s— w ith  w a r 

a n d p ro d u c t io n , c o n t in u e d to b u i ld d u r in g th is 

e ra . T h e b e s t o v e rv ie w o f  th e c iv i l  r ig h ts m o v e

m e n t b e fo re B ro w n is R ic h a rd K lu g e r , S im p le 

Ju stice: T h e H isto ry  o f Brown v . Board of 

Education an d B lack  A m er ica ’ s S tru gg le fo r  

E q u a lity  (N e w  Y o rk , 1 9 7 6 ) . S e e a ls o D a r le n e 

C la rk H in e , B lack  V icto ry :  T h e R ise an d F a ll

o f th e W h ite  P r im ary  in  T exas (M i l lw o o d , 

1 9 7 9 ) , R o b e r t E . C u s h m a n , “ T h e T e x a s ‘ W h ite 

P r im a ry’  C a s e : S m ith v . A llw r ig h tf 3 0 C o rn e l l 

L a w Q u a r te r ly 6 6 (1 9 4 4 ) , W il l ia m  H . H a s t ie , 

“ A p p ra is a l o f  S m ith v . A llw r ig h t,”  5 L a w y e rs 

G u ild R e v ie w 6 5 (1 9 4 5 ) , a n d tw o v o lu m e s b y  

M a rk  V . T u s h n e t, T h e N A A C P ’ s L ega l S tra t 

egy on S egrega ted E d u ca tion , 1925-1950 

(C h a p e l H il l ,  1 9 8 7 ) , a n d M ak in g  C iv il  R igh ts 

L aw : T h u rgood  M arsh a ll  an d th e S u p rem e 

C ou rt,  1936-1961 (N e w  Y o rk , 1 9 9 4 ) . T h e d e

c is io n in  S c re w s v . U n ite d S ta te s (1 9 4 5 ) s h o u ld 

a ls o b e s e e n a s a f fe c t in g c iv i l  r ig h ts , a n d is 

e x a m in e d in  R o b e r t K .  C a r r , “ S c re w s v . U n ite d 

S ta te s : T h e G e o rg ia P o l ic e B ru ta l i ty C a s e ,”  

3 1 C o rn e l l L a w  Q u a r te r ly 4 8 (1 9 4 5 ) a n d J u l iu s 

C o h e n , “ T h e S c re w s C a s e— F e d e ra l P ro te c t io n 

o f  N e g ro R ig h ts ,”  5 4 C o lu m b ia L a w R e v ie w 

9 4 (1 9 4 6 ) .

F e d e ra l is m c a s e s a ls o c o n c e rn e d th e C o u r t 

d u r in g th e w a r . T h e in i t ia l  w o rk in g o u t o f  th e 

E r ie d o c tr in e is e x a m in e d in  T o n y A . F re y e r , 

H arm on y  &  D isson an ce: T h e Swift an d Erie 

C ases in  A m er ican F ed era lism (N e w  Y o rk , 

1 9 8 1 ) . O n e o f  th e m o s t d is c u s s e d C o u r t d e c i

s io n s a f fe c t in g f e d e ra l re la t io n s c o n c e rn e d th e 

re c o g n i t io n o f  N e v a d a d iv o rc e s b y  o th e r s ta te s . 

T h e g e n e ra l is s u e o f  d iv o rc e is e x p l ic a te d in  

G le n d a R ile y , D ivorce: A n  A m er ican  T rad i 

t ion  (N e w  Y o rk , 1 9 9 1 ) , w h i le s p e c i f ic s o f  th e 

c a s e s c a n b e f o u n d in  E d w a rd S . C o rw in , “ O u t- 

H a d d o c k in g H a d d o c k ,”  9 3 U n iv e rs ity o f  P e n n

sy lv a n ia L a w R e v ie w 3 4 1 (1 9 4 5 ) , a n d T h o m a s 

R e e d P o w e l l , “ A n d  R e p e n t a t L e is u re , a n I n q u iry  

in to  th e U n h a p p y L o t o f  T h o s e W h o m  N e v a d a 

H a th J o in e d T o g e th e r a n d N o r th C a ro l in a H a th 

P u t A s u n d e r ,” 5 8 H a rv a rd L a w R e v ie w 9 3 0 

(1 9 4 5 ) . P o w e l l , o n e o f  th e w it t ie s t o f  a l l la w  

w r i te rs , a ls o c o n s id e re d tw o o th e r f e d e ra l is m 

c a s e s , in  “ I n s u ra n c e a s C o m m e rc e in  C o n s t i tu

t io n a n d S ta tu te ,”  5 7 ib id . 9 3 7 (1 9 4 4 ) , a n d 

“ N o r th w e s t A ir l in e s v . M in n e so ta : S ta te T a x a

t io n o f  A irp la n e s— H e re in A ls o o f  S h ip s a n d 

S e a l in g W a x a n d R a i l ro a d C a rs ,”  ib id  a t 1 0 9 7 

(1 9 4 4 ) .
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