Editorial Foreword

Melvin L. Urofsky

With this issue of the Journal of Supreme Court History, a new board of editors takes over. Our
tasks are several. First, we must maintain the high quality of the Journal that we inherited from
the former board led by its chair, Michael H. Cardozo. Second, we must meet the expectations
of the Society’s membership for articles that are interesting and intellectually stimulating. Third,
we have been charged to make the Journal attractive to the academic community as well, yet at the
same time not converting it into still another law review.

These are difficult yet exciting challenges, and we hope that this issue shows we are taking those
tasks seriously; the reaction of our readers and colleagues will tell us whether we are succeeding.

To achieve these goals we are instituting some new policies. First and most important, this will
be a journal of original contributions. The greatly expanded interest in the Supreme Court by
historians, political scientists and legal scholars means that there are many more people working
in this area now than there were a decade ago. For an editor, that means a greater range of writers
and topics to choose from. In this issue alone we have articles dealing with judicial philosophy,
biography, and the appointment process, and our authors include people from a variety of
disciplines as well as in private legal practice. The volume of new material may well make it possible
for us to expand to two issues a year in the foreseeable future.

We are also instituting two new departments, as well as continuing an older one. D. Grier
Stephenson, Jr., will continue to survey the literature on the Court in “The Judicial Bookshelf.”
In addition, we will have a “think piece” by a prominent scholar that will deal in general with some
of the larger issues and problems that one confronts when writing about the country’s highest
tribunal. Our first such essay is by Professor Mark Tushnet of Georgetown, one of the nation’s
leading authorities on constitutional law.

The second department will be called “Great Cases Revisited.” Often over time the reputation
of particular decisions changes; what may appear important to one generation may appear less so
to another. Sometimes the benefits of passing time allow scholars to make more careful analyses,
or escape the political and emotional conditions that surrounded the case. Professor Michal
Belknap has written the inaugural essay in this department, in which he goes back and takes another
look at a case he wrote about a number of years ago, Dennis V. United States (1951).

We hope you, our readers, will enjoy these new departments and find them interesting, and we
hope that if you are among the many people writing about our Supreme Court, you will consider
us as a vehicle for displaying the fruits of your labor.



A Tribute to Justice Byron R. White

William H. Rehnquist

When Byron R. White first took his seat on the
Supreme Court on April 16, 1962, he was one of
the youngest appointments to the Court this
century, and the first former Supreme Court law
clerk to become a Justice.' In the course of his
thirty-one year tenure on the Court, he served
with three Chief Justices and
twenty Associate Justices dur-
ing the administration of eight
Presidents. By the time he
stepped down from the Bench
on June 28, 1993, he had
authored more than 450 major-
ity opinions for the Court.

Since the announcement of
hisretirement, journalists, schol-
ars, and commentators have ana-
lyzed the White personality, ju-
risprudence, and legacy. Some
have described Byron White, for
example, as a “very hard, tough-
minded, well-reasoned” jurist.
Others portray him as “non-doc-
trinaire”—a jurist without ideol-
ogy or social agenda who de-
cides each case narrowly and on
itsownmerits. [ think these views
haveagood deal of truth in them.
As the members of the Court
wrote to Justice White on the oc-
casion of his retirement: “. . . you
have exhibited a firm resolve not
to be classified in any one doctri-
nal pigeonhole. The important
decisions which you have
authored for the Court in virtu-

Chief Justice William H. Rehnquist wi
Sandra Day O’Connor, and Byron R. White at the Old City Hall in Philadel-
phia, Pennsylvania.
together on the Supreme Court for twenty-one years. For the final three years,

main as a testament to your years of service
here.”

The First Amendment is just one area of the
law in which Justice White’s opinions for the
Court have changed the legal landscape. These
opinions also demonstrate how his judicial work

th Justices William J. Brennan, Jr.,

Chief Justice Rehnquist and Justice White served

Justice White was the senior Associate Justice, sitting at the Chief Justice’s

ally every field of law will re-

right on the Bench.
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Senator Barry Goldwater at a campaign rally during his 1964 presidential campaign. In Red Lion Broadcasting Co.,
Justice White wrote the opinion for the majority upholding the Federal Communications Commission fairness
doctrine. The case arose after radio station WGCB refused to allow Fred Cook, author of a book thatwas highly critical
of Senator Goldwater, time to respond to comments made by Reverend Billy James Hargis.

defies easy categorization. In the well-known
Red Lion Broadcasting Co.* case, decided in
1969, Justice White held for the majority that
Federal Communications Commission regula-
tions implementing the “fairness doctrine” did
not violate the First Amendment. Three years
later, in Branzburgv. Hayes,’ Justice White wrote
the Court’s opinion determining that the First
Amendment did not afford journalists a testimo-
nial privilege against appearing before a grand
jury to answer questions relevant to criminal
investigations. In 1979, Justice White authored
the opinion in Herbert v. Lando* for the Court,
holding the First Amendment did not bar a plain-
tiff seeking to prove actual malice in adefamation
action from inquiring into the editorial process
and the publisher’s state of mind.

In 1981, Justice White’s majority opinion in
Borough of Mount Ephraim® held that a local unit
of government could not exclude all commercial
live entertainment from its boundaries without
violating the First Amendment. One year later, in

New York v. Ferber,® Justice White wrote the
opinion for the Court holding that child
pornography—even though not obscene—is not
entitled to First Amendment protection as free
speech. In Hazelwood School District v.
Kuhlmeier,’ Justice White’smajority opinionruled
thatthe First Amendment does not protect student
speech inconsistent with a school’s basic
educational mission. In 1991, writing for the
Court in Cohen v. Cowles Media Co.,® Justice
White held that the First Amendment does not
prohibit an anonymous source from recovering
damages for a publisher’s breach of a promise of
confidentiality.

Justice White authored countless other land-
mark opinions in countless fields of law—consti-
tutional and otherwise. That no “Byron R. White
School of Jurisprudence” remains behind only
serves to underscore his unique influence on the
Court during the years of his lengthy service.
Those ofus who daily served with him likely have
a greater appreciation for his contributions than
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can be obtained by simply reading his opinions or
tallying his votes in cases decided during his
tenure. Given the force of his powerful intellect,
the breadth ofhis experience, and his institutional
memory, Justice White consistently played amajor
role in the Court’s discussion of cases at its
weekly conferences. His comments there re-
flected not only his meticulous preparation and
rigorous understanding of the Court precedent
bearing on the question, but also pithily expressed

his sense of the practical effect of a given deci-
sion. Justice White’s views carried great weight
with the Conference for those reasons.

Byron White came as close as any of his
colleagues whom I knew to meriting Matthew
Arnold’s encomium to Sophocles: he “saw life
steadily, and saw it whole.” His counsel will be
missed in the Courtroom, halls and Conference
Room of'the Court he revered and served so long
and well.
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On Greatness and Constitutional Vision:
Justice Byron R. White

Rex E. Lee

One of the reporters who interviewed me
when Justice Byron R. White announced his
retirement asked whether I thought he was one of
history’s “good” Supreme Court Justices or one
of the “greats.” I answered great.

The reporter responded that that was what he
would expect me to say, but pointed out that most
people reserve the adjective “great” for those
Justices who come to the Court with certain
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identifiable doctrines favored by them, who then
develop and adhere consistently to these doc-
trines throughout their careers, and who then live
to see them (or at least some of them) become
settled law partly (and in some cases largely)
through their efforts. This pattern, the reporter
said, has not described Justice White.

In one sense, the reporter had a point. It has
been difficult to identify Byron White with any
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Rex E. Lee clerked for Justice Byron R. White the first term White was on the Court. This photo was taken in White’s

chambers in the Supreme Court Building.
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particular policy or viewpoint. As Professor
Leon Friedman noted some fifteen years ago,
“[blecause he has not aligned himself at either
end of the spectrum of the Court, it is difficult to
define his work or his judicial philosophy.” A
more recent (and decidedly less sympathetic)
observer has asserted that Justice White appears
“uninterested in articulating a constitutional vi-
sion.”? But, unlike the reporter (and the last
quoted commentator), I believe that Justice
White’s approach to constitutional adjudication
neither disqualifies him for the adjective “great”
nor establishes a lack of “constitutional vision.”
On the contrary, Byron White’s constant and
committed dedication to case-by-case adjudica-
tion, in the grand com-

mon law tradition of

through the exercise of that case-by-case,
decisional authority.

Policy development, in short, should not be
the primary judicial objective. On the contrary,
the judge’s forging of policy should be incidental
to the decision of actual cases, progressing as
necessity and experience mandate. In my view,
that is the legitimate standard for assessing the
“greatness” of any federal judge. And, evaluated by
that standard, Justice White belongs with the best.

Byron White has been acutely aware of the
respective competencies of the legislative and
judicial branches.” Indeed, at his confirmation
hearing, Justice White testified that the “legisla-
tive power is not vested in the Supreme Court,”
and he asserted that the
“major instrument for

American constitutional
law, both secures his
claim to “greatness” and
evidences his over-arch-
ing “constitutional vi-
sion.”

Itis an article of faith
among many that an ab-

Thejudge’s forging of policy
should be incidental to the
decision of actual cases.

—

changing the laws in this
country is the Congress
of the United States.”
This fundamental com-
mitment to a limited ju-
dicial role, I believe, is
the foundation for the
Justice’s “preference for

solute prerequisite to ju-
dicial greatness is a firm
commitment to “[a] persuasive judicial philoso-
phy.”* And, not only must one have a persuasive
philosophy (meaning, I suppose, a personal com-
mitment to pre-conceived notions of “liberty,” or
“fairness” or “justice”), truly great jurists—so
this line of reasoning goes—must be able to
“project their philosophy from case to case.” I
believe this measure of judicial greatness is seri-
ously flawed.

The conscious development of policy over
time through the exercise of one’s office is a
function that we normally, and quite properly,
associate with the members of the political
branches. They are properly elected, responsive
to the will of the people through periodic
reelection, and their job is to make policy. The
role of the judge, by contrast, should be to decide
cases. To be sure, judges make both law and
policy, but they do it in the context of deciding
individual cases. The judicial authority granted
in Article III is limited, by its own terms, to
deciding cases and controversies.® It follows, I
believe, that the only legitimate way that policy
should result from judicial minds and pens is

case-by-case adjudica-
tion,” as well as for his
“‘aversion to large statements, to assertions of
overriding philosophy.””

Nevertheless, by the time of his retirement,
after more than three decades of deciding cases,
we know his views on abortion,'® the three-part
Lemon"! test for deciding establishment of reli-
gion cases,'? whether Miranda v. Arizona® was
properly decided,'* and other important constitu-
tional and law enforcement issues. But this has
come about not because he defined a “philoso-
phy” and then set about adhering to it. Rather,
Justice White’s views have evolved over time as
he exercised the only authority that the Constitu-
tion vests in Article I1l judges: to decide cases and
controversies.

Justice White’s approach to the judicial role,
moreover, has not resulted—as some have
charged—in a jurisprudence that lacks “consis-
tency.”"® It has become almost commonplace for
certain commentators to bemoan that Justice
White, a supposed “liberal” at the time of his
appointment, has often joined “conservative”
opinions.'* Building upon this observation, oth-
ers have claimed that the Justice has reached
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On January 29, 1961, Byron R. White prepares to be
sworn in as Deputy Attorney General by Chief Justice
Earl Warren as Jacqueline Kennedy, Vice President
Lyndon Johnson and President John F. Kennedy look on.
A year later, President Kennedy nominated White to the
Supreme Court.

“inconsistent” results in individual cases.'” But,
unlike many others, I do not believe that Byron
White has been mercurial either in his philosophy
or results.

To begin with, I am not at all certain that
Byron White has, in fact, deviated from the sup-
posed “liberalism™ of the man who appointed
him: John F. Kennedy. One can question, for
example, whether John F. Kennedy himself was
really as “liberal” as most people assume.'® Jus-
tice White’s jurisprudence, in fact, has been de-
scribed as a “snapshot” of the Kennedy era: “pro-
labor, pro-civil rights (but not affirmative action),
strong on national security and very anti-crime.”"’
If this description is accurate (as I believe it is),
Byron White’s supposed “conservatism” may
result more from shifts in the “liberal agenda”
than from any discernible movement on the part
of the Justice himself.’

But, more important than any supposed lack
of “consistency” with “liberalism” is the charge
that Justice White has lacked “consistency” in
deciding cases. On that issue, I have to ask,
consistency with what? Precisely because the job
of the Article III judge is to decide cases and
controversies, it would be a mistake for a federal
judge to fit himself or herself into a liberal or
conservative pigeonhole and then decide cases on

that basis. Thus, the consistency that really
counts is consistency with one’s Article I1I obli-
gation, and not consistent performance as an
ideologue. And, on this score, no one has evi-
denced more devotion to the careful decision of
individual cases than Byron White.

A sampling of Justice White’s views regarding
constitutional and legislative prohibitions onracial
discrimination is illustrative. Early in his career,
Justice White joined opinions which read the
Fourteenth Amendment broadly to prohibit state
practices (such as poll taxes) that limited access to
the voting booth.?! Healso joined opinions which
greatly expanded congressional authority to
regulate private, invidious discrimination,” and
recognized Congress’ plenary power to enforce
the Equal Protection Clause.® Nevertheless,
Justice White also wrote the Court’s opinion in
Washingtonv. Davis,* which limited the reach of
the Fourteenth Amendment to “purposeful”
discrimination, and joined the opinion in City of
Richmond v. J.A. Croson Co.,” which subjected
amunicipal ordinance affording class-basedrelief
to minority businesses to “strict scrutiny.”

Are these positions consistent? Why would a
Justice who voted to strike down a poll tax there-
after conclude that the Equal Protection Clause
reaches only “purposeful” discrimination? Why
would a Justice who would accord Congress
substantial latitude in remedying racial discrimi-
nation nevertheless subject state-created class-
based remedies to strict scrutiny? Are these
results, as some have charged, merely the product
of an ad hoc approach to the decision of constitu-
tional questions that is pragmatic but ultimately
unsound? I believe that there are plausible an-
swers to these (and similar) queries, and that the
decisions noted above are not only consistent, but
display Justice White’s profound constitutional
vision.

Tobegin with, Justice White’s voting record—
from invalidating the poll tax*® to Washington v.
Davis—is consistent with the central command
of the Equal Protection Clause: no “person” shall
be denied “the equal protection of the laws.”?’
Indeed, if proof of a disproportionate impact—
i.e., the fact that a regulatory scheme bears more
heavily upon blacks than whites, or males than
females—were sufficient to establish a constitu-
tional violation, the focus of the Equal Protection
Clause would undergo a dramatic shift. “The
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Justice Byron R. White spoke at the Inauguration of his former clerk Rex E. Lee as President of Brigham Young
University on October 27, 1989.

central purpose of the Equal Protection Clause of
the Fourteenth Amendment is the prevention of
official conduct discriminating on the basis of
race,” wrote Justice White.”® But, if dispropor-
tionate impact alone established a constitutional
violation, government could never act without
acting on the basis of race. Virtually every
governmental decision—from taxation, to zon-
ing, to usury rates—would become enmeshed in
racial politics, resulting in a shift in focus from
constitutional protection of the “person” to pro-
tection of the person’s “class.””

There is, furthermore, no inconsistency
between the Justice White who would accord
Congress substantial latitude to enforce the
Fourteenth Amendment® and the Justice White
who would subject state-created racial
classifications to strict scrutiny.’’ Nothing in
Croson cuts back on congressional authority to
implement class-based remedies. Indeed, one
year after joining Croson, Justice White joined

the majority opinion in Metro Broadcasting, Inc.
v. FCC,* where the Court held that class-based
remedies enacted by Congress need not pass
strict scrutiny but, instead, will be tested under a
substantially more deferential standard of
review.” His apparent conclusion, ie., that
state-created racial classifications are highly
suspicious and therefore require rigorous
justification’® while similar federal actions do
not, is hardly “inconsistent” or “unprincipled.”
On the contrary, it represents the modern
embodiment of federal theory reaching back at
least as far as the Federalist Papers: political
action at the national level is less subject to abuse
than similar action at the local level.*

Justice White, finally, has refrained from in-
flexible, doctrinaire stands on the issues raised by
the foregoing cases. Thus, while he insists upon
proof of “purposeful” discrimination, he will
accept—as indicative of “purpose”—evidence
that some members of the Court have suggested
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amounts to little more than a disguised “dispro-
portionate impact” analysis.*® Justice White’s
record, in short, confirms the observation of one
ofhis former clerks thathe is “‘a lawyer’s lawyer,
and. .. sees the cases as law cases, not as matters
of social policy.””*’

Theresults capsulized above are not the resuit
of accident, nor do they evidence a lack of “vi-
sion.””® Onthe contrary, they confirm that Byron
White is the most consistent member of the Su-
preme Court in the only respect in which consis-
tency really matters: fidelity to the constitutional
duty to decide individual cases in accordance
with the facts and applicable law. Presented with
discrete controversies, Justice White has con-
cluded that there are limits beyond which the
Fourteenth Amendment may come to protect a
“class” rather than a “person,” and that there is a
difference between congressional action dealing
with race and similar action at the local level.
And, while scholars and others may quibble with
how Justice White has drawn these particular
lines, no one can doubt that he has a clear vision
of what he has done: decide cases.

At my inauguration as President of Brigham
Young University, Justice White made the fol-
lowing remarks:

[Olur leaders in the government and

the private sectors . . . must not let the
country be paralyzed by the clash of
special interest groups that may seem
unwilling to recognize what must nec-
essarily be done, or indeed what must
be tried, once such a course becomes
reasonably clear.®

I believe that the above observation is the
ultimate answer to critics who charge that Byron
White lacks “greatness” or “constitutional vi-
sion.” He has not been paralyzed by the “clash of
special interest groups,” and, instead, has had the
courage—in the course of deciding individual
cases—to do “what must necessarily be done, or
indeed what must be tried,” once that course
became “reasonably clear.”

AsLeon Friedman once wrote, Justice White
approaches each case without preconceived ideas
and with a desire to examine the individual prob-
lem in that case rather than deducting the result
from set principles. His approach makes his work
more difficult to analyze but it makes for greater
justice in the cases coming before our highest
Court.

No grander claim to greatness or to constitu-
tional vision could be made by any person who
has served on the United States Supreme Court.
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Writing Supreme Court Histories

Mark Tushnet

The Supreme Court’s history is of interest to
citizens, lawyers, and historians. They are likely
to have different reasons and uses for their inter-
est, however. Lawyers may want to understand
the sweep of doctrinal change to understand
better the problems they and their clients face.'
Citizens may be more interested in the Supreme
Court as an institution of the national govern-
ment. The reasons people have for interest in the
Supreme Court’s history will help define what
that history is—that is, what we understand the
story of the Supreme Court to be. This essay
explores different ways to tell the Supreme
Court’s story, showing how different interpreta-
tions illuminate varying aspects of our nation’s
history.

Supreme Court History

At first glance it might appear that the only
substantial topic for Supreme Court historians
would be a history of constitutional law. Such a
history involves the Supreme Court, of course,
because the Court is an important venue in which
constitutional law has developed. A history of
constitutional law, however, would deal with the
Constitution first of all, and the Supreme Court
secondarily.

It is worth noting, though, that some people
might be interested in a history of the Supreme
Court as an institution. Such a history would be
analogous to a history of the Senate or the presi-
dency. Treating the Court as an institution of
government would lead an historian to pay atten-

tion to the way in which the Court’s personnel
were selected, the way its work was defined, and
the way its members went about their work.
From the beginning of the Court’s history
Justices have been chosen because they satisfy
both political and professional criteria.> Presi-
dent Herbert Hoover nominated Justice Ben-
jamin Cardozo as a result of overwhelming sup-

An institutional history of the Supreme Court could
examine the three Justices President Grant named to the
Court as well as his means of selecting them.
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Justice William J. Brennan, Jr., delivers the oath of office to Deputy Director of Budget Robert Merriam (left) and to
Director of Budget Maurice Stans (middle) on March 18, 1958 as President Eisenhower and Vice President Nixon look
on. Justice Brennan joined the Court in 1956 shortly before the November presidential election.

port for the nomination among the nation’s legal
elite. President Dwight Eisenhower nominated
Justice William J. Brennan, Jr. primarily because
he wantedto selecta Northeastern Catholic Demo-
crat to solidify support among key voters he was
to face in the 1956 election. Thiskind of history
of the Supreme Court would try to chart the
different emphases given to political and profes-
sional criteria at different times, and might sug-
gest some patterns. For example, in the modern
era Republican presidents have tended to nomi-
nate sitting judges while Democratic presidents
have tended to nominate people with substantial
political experience (President Clinton’s initial
inclination to nominate former governor and
Secretary of the Interior Bruce Babbitt was con-
sistent with that pattern). I have suggested else-
where that this pattern results from a party-
oriented difference in the evaluation of the Su-
preme Court as a positive force in government:
Democrats tend to believe in an active govern-
ment, and so in an active Supreme Court whose
members see their role as part of the general
political process, while Republicans tend to be-
lieve in a sharp distinction between law and
politics.” A full-scale history of the Supreme
Court might reveal other patterns at other times.

The Court’s work would be another topic in a
history of the Supreme Court. One part of this
story would be the history of jurisdictional stat-
utes.* This study would undoubtedly be quite dry.
Seen in broader perspective, however, the evolu-
tion of the Court’s jurisdiction might show how a
government institution matures. The overall story
shows the Court’s jurisdiction shifting from cases
which Congress directed the Court to hear—its
mandatory jurisdiction—to cases which Con-
gress authorized the Court to hear if it chose—its
discretionary jurisdiction.

Step by step Congress shifted categories of
cases from the mandatory to the discretionary
jurisdiction, ordinarily because of complaints
from the Court and the bar that the mandatory
cases were imposing too heavy a burden on the
Court in light of its other obligations. Cases that
once seemed so obviously important that the
Court had to hear them, such as appeals from
state court decisions denying constitutional chal-
lenges to state statutes, became indistinguish-
able from other cases that were part of the Court’s
discretionary jurisdiction. Yet, although Con-
gress responded to caseload concerns in making
these jurisdictional alterations, they had the ef-
fect of giving the Supreme Court greater control
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over its agenda. That, in turn, might be seen as
the mark of an autonomous government institu-
tion.

A study of the actual distribution of the
Court’s work will reveal even more. It is already
conventional for historians to distinguish be-
tween the Court’s commercial and civil rights
cases. Ifwe analyze those categories, we might be
able to chart how the Court heard one type of case
or the other as more important at different times.
Recently, forexample, classic civil rights cases—
those involving claims by African-Americans
and other minorities that they have been discrimi-
nated against—have occupied a sharply reduced
portion of the Court’s time, as compared to a
generation ago. A history of the Supreme Court
would try to account for that change.

At some point histories of the Supreme Court
should question the very categories used to ana-
lyze the Court’s work. Today we might see
Lochner v. New York, invalidating New York’s
maximum hours law for bakers, as a case involv-
ing constitutional law and business.” It would
take only a slight shift in focus to see it as a civil

13

rights case, involving the fundamental civil right
to a decent living and reasonable working condi-
tions. Perhaps more interesting are recent sug-
gestions to recategorize cases with a feministeye,
tojointogetheras “cases involving women” cases
that earlier had seemed to involve disparate sub-
jects such as jurisdiction, criminal law, and com-
mercial law.®

The Supreme Court has to organize itself to
get its work done. Here a history of the Supreme
Court might examine how the Justices went
about their work lives. In the early days the
Justices frequently roomed together in Washing-
ton and then dispersed to ride circuit. Their
ability to communicate, to discuss law and poli-
tics, was enhanced because of their close asso-
ciation in Washington, and was impaired be-
cause of their circuit duties. Even after circuit
riding was substantially abolished, the Court did
not have its own work place, meeting in a court-
room in the Senate basement and then in the old
Senate chamber, with most Justices doing their
opinion writing athome. Only with the construc-
tion of the Supreme Court building in 1935 did

x . o & T
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Histories of the Supreme Court may question the traditional categories cases have fallen under. For example, is Lochner
v. New York (Joseph Lochner’s bakery is shown above) a case of constitutional law and business or a civil rights case?
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Through John Marshall’s tenure as Chief Justice, the Justices regularly shared a rooming house while in Washington,
including the Brown’s Indian-Queen Hotel (above). Since the Court lacked a home of its own, the Justices did much
work at home. It was only after the opening of the Supreme Court Building in 1935 that the Justices had centralized

offices.

the Justices have a single building that was the
center of their work.

The bureaucratization of the Court is another
part of the story of the Supreme Court as an
institution. Beginning early in this century, and
accelerating after World War 1, the Court’s staff
grew.” The Justices acquired law clerks, who
gradually assumed larger roles in the decision
making process. Justices, after all, tend to be
generalists who can make decisions, but they
need not be, and have not always been, people
who can carefully and clearly explain their deci-
sions, particularly in the highly technical cases
that occupy part of the Court’s docket. No longer
is the Supreme Court distinctive among
Washington’s institutions as a place where the
Justices do all their own work; law clerks now are
functionally equivalent to speech writers for presi-
dents and senators. An historian might try to
interpret this change as an outgrowth ofthe Court’s
bureaucratization, and might suggest that these
changes should not be surprising: after all, the

Supreme Court is part of the national govern-
ment, and as other institutions modernize so will
the Court.

In the past generation the Court’s staff has
increased beyond the Justices’ chambers: The
Court began to employ legal officers in the 1970s
to screen routine matters and recommend action
to the Justices, it acquired a press officer, and it
developed a more elaborate security operation.
Many of these developments are too recent to
evaluate, except to suggest that they too are an
aspect of the Court’s modernization.

In sum, the possibilities of histories of the
Supreme Court as an institution are rather prom-
ising. Such histories would connect the Court to
other national institutions in interesting and, I
believe, occasionally novel ways. For obvious
reasons, though, historians and lawyers have usu-
ally written histories of constitutional law, not
histories of the Supreme Court. Histories of
constitutional law, though, have their own dis-
tinctive problems.
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Constitutional History

Many histories of constitutional law fall into
the trap of excessive focus on the Supreme Court’s
treatment of constitutional issues. Much that
ought to interest students of constitutional history
occurs outside the Supreme Court, though.

One way to see the limits of Court-focused
histories of constitutional law is to examine the
implications of the Court’s justiciability doc-
trines limiting judicial consideration of constitu-
tional issues. These doctrines include standing
and mootness, but the most revealing category is
the political questions doctrine. Under that doc-
trine, federal courts may not address certain con-
stitutional challenges. The doctrine has kept the
Court from deciding whether novel arrangements
in state government violate the constitutional
guaranty of a republican form of government, for
example.

Inrecent years the political questions doctrine

itself has not significantly limited the Court’s
power. The 1993 decision in Walter L. Nixon v.
United States, where a majority of the Court
refused to consider a challenge to the truncated
and arguably unconstitutional procedures Con-
gress has adopted to deal with judicial impeach-
ments, is the first clear-cut invocation of the
doctrine by a Court majority in at least forty
years.® Still, the political questions doctrine ex-
presses a mood of judicial forbearance, and a
widespread belief that some fundamental consti-
tutional issues ought not to be decided by the
courts.

On the technical level, the political questions
doctrine can be understood to say that the Consti-
tution validates whatever decisions—about how
to process impeachments, for example—the po-
litical branches make. Understood in that way,
the doctrine demonstrates that important parts of
constitutional law are determined outside the
courts. Histories of constitutional law that focus

Walter L. Nixon, Jr., (center) with his wife, Barbara, and daughter, Courtney, leaves the Capitol November 3, 1989
after the Senate convicted him of two counts of perjury and stripped him of his lifetime appointment to the Federal
Bench. In 1993 the Supreme Court refused to consider a challenge to the procedures Congress used in Nixon’s
impeachment hearing.
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From the very beginning of United States history the Supreme Court engaged in a sustained effort to define areas in
which the national government could not act. This interest in Federalism was largely abandoned in the years after the
New Deal. There has been a revival of interest in Federalism by the Justices in the past two decades.

on the Supreme Court’s decisions are apt to
overlook those aspects of the creation of constitu-
tional law.

If we take the political questions doctrine as a
metaphor rather than as a part of the technical law
of justiciability, the implications for histories of
constitutional law are even more far-reaching.
The metaphor of political questions directs our
attention to what the British would call “the
constitution,” that is, the fundamental institutions
of society that are basic elements in the nation’s
governing structure.

Constitutional histories of those fundamental
institutions would necessarily look beyond Su-
preme Court decisions.’ Consider, for example,
federalism. The allocation of authority between
the national government and state governments
has been a persistent issue in United States his-
tory. Until the mid-twentieth century it was
possible to discuss that allocation by paying
primary attention to Supreme Court decisions,
for the Court engaged in a sustained effort to
define areas in which the national government

could not act. After the New Deal, however, the
Court essentially abandoned that effort. In the
past two decades there has been a revival of
interest among the Justices in enforcing federal-
ism-based limits on national power. All the
Court has done, though, is limit what it has called
congressional commandeering of state
government’s institutions to carry out national
business.'” It has not barred Congress from
commanding citizens to comply with national
requirements, even in the face of contrary de-
mands from state governments. This is a pallid
remnant of a once vigorous constitutional doc-
trine.

Yet, focusing on the Court’s feeble efforts to
limit national power would overlook the far
more important political constraints on federal
compulsion. Defenders of state sovereignty of-
ten overstate how much Congress has done to
interfere with state authority. In fact, contempo-
rary federalism is much more cooperative than
coercive. A constitutional history that looked
only to Supreme Court cases would miss this
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Feminist historians have argued that constitutional his-
tory should be reexamined, using gender relations as a
method of consideration. Legal historians have also be-
guntoexamine how common law has affected distribution

of wealth.

important development.

Historians who adopt a British understanding
of “the constitution” will examine much more
than federalism, though. The two-party system in
the United States results in large part from the
peculiar Anglo-American attraction to a “first
past the post” election system, in which whoever
winsasimple plurality of votes wins the contested
seat. (Elsewhere various forms of proportional
representation have been thought much more
compatible with majority rule and democratic
responsibility.) Constitutional histories of this
sort would examine how Americans came to
develop their election system, how that system
affected the development of the two-party sys-
tem, and how third parties have occasionally
affected national policy.

The currently prevailing view among histori-
ans of the party system stresses the importance of
religion and ethnicity in party politics. Histories
of constitutional law, to the extent they paid
attention to the party system, would therefore
have to say something about the social history of
religion and ethnicity.

A complete understanding of the history of
constitutional law must also address questions
about the distribution of power and wealth in
society. Feminist historians have rightly insisted
on treating gender relations as one of the funda-
mental institutions of society, and some have
begun to consider the varying ways in which legal
rules have structured those relations. Similarly,
legal historians have tried to describe how com-
mon law and statutory law have affected society’s
distribution of wealth."! Histories of constitu-
tional law that look beyond the Supreme Court
would eventually have to incorporate much of
this new learning.

Yet, if Supreme Court-focused constitutional
histories fall into the trap of ignoring too much
about the fundamentals of our nation’s governing
institutions, constitutional histories with a broader
scope face distinctiverisks. They could too easily
become general social histories, written by histo-
rians (or worse, lawyers) whose comparative
advantage lies in explicating the constitutional
law articulated by the Supreme Court. All of
which may be to say only that it may be premature
to expect a synthetic constitutional history that
looked beyond the Supreme Court. Some prom-
ising starts have been made, but a fully satisfac-
tory “social” history of constitutional law is likely
to be a generation away.

Periodization

Doctrinal histories focusing on the Supreme
Court face another problem, characteristic of the
historical enterprise. To tell any historical story,
we must divide the flow of events into manage-
able periods. Our divisions may be merely con-
ventional, and they surely will respond to con-
temporary concerns, but some divisions there
must be. The issue of periodization in constitu-
tional history is now particularly pressing.

The Oliver Wendell Holmes Devise History
of the Supreme Court adopted a clearly unsatis-
factory periodization, dividing its volumes at the
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The Oliver Wendell Holmes Devise adopted a periodization technique based on the Chief Justices. Thus one volume
ends with the death of Chief Justice Marshall (left) and the next begins with the nomination of Chief Justice Taney

(right).

points when one Chief Justice replaced another.
This resembles an equally unsatisfactory
periodization in general United States history, the
so-called presidential synthesis, which uses presi-
dential terms as its dividing lines. Among other
curiosities, the “Chief Justice synthesis” means
that one volume ends and another begins in the
middle of the Civil War, a division that has no
relation to anything of serious historical interest
about the development of constitutional law.'?
A more satisfactory division, at the center of
recent work by constitutional theorist Bruce
Ackerman, identifies three periods of constitu-
tional history."® The first extends from the Fram-
ing through the Civil War, in which the central
issues were slavery and the scope of national
power. The second extends from Reconstruction
to the New Deal. One major issue of the period
involved reconciling an expanded scope of na-
tional authority to the traditional respect for state
authority. Anotherrequired the Court to work out
the implications for national and state power in
light of the new national commitment to the
enforcement of individual rights, which initially
focused on the newly freed slaves but gradually
expanded to include the rights of all Americans.
The third period begins with the New Deal’s

acknowledgment of essentially unlimited national
authority and continues to the present. According
to Ackerman, the central issue during this third
period is how to understand the persistence of
individual rights in a legal universe which ac-
knowledges comprehensive government power
to alter private relations.

Ackerman’s periodization certainly captures
something important about the flow of constitu-
tional history, but it is almost too neat. Even as
Ackerman was writing, historians were develop-
ing a new perspective on the post-Civil War era
that challenges Ackerman’s synthesis. Charles
McCurdy, Alan Jones, and Howard Gillman,
dealing with economic regulation, and Mark
Graber writing on free speech law, have shown
that an important element in post-Civil War
constitutional jurisprudence, often derided as
assuming that free market laissez-faire principles
were embedded in the Constitution, was consis-
tent with a populist anti-monopoly tradition ex-
pressed before the Civil War by Jacksonian Demo-
crats.'* The Supreme Court’s “conservative”
decisionsrestricting legislative authority to regu-
late the economy can be seen in this light as
expressions of anti-monopoly, anti-corruption
concerns—expressions which are analytically
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and historically defensible.

The historians’ effort to retrieve the tradition
of Jacksonian constitutionalism has only recently
succeeded. Ifpatterns of historical writing repeat
themselves, we can expecta follow-up, as authors
redefine supporters of economic regulation as
advocates of what will probably be called an
elitist Whig constitutionalism."

This literature is not fully developed as yet,
but its implications for present purposes are clear.
Jacksonian constitutionalism overlaps Acker-
man’s first and second periods, and suggests that
we ought to consider the first period closed when
Jacksonian politics gained dominance (striking-
ly, this occurred around the time Chief Justice
Roger Taney replaced Chief Justice John Mar-
shall, and may account for the persistent attrac-
tion of the Chief Justice synthesis).

The historical literature available to chal-
lenge the New Deal’s claim to a special place in
constitutional history is not as rich as the litera-
ture on Jacksonian constitutionalism. There is
enough to suggest, though, that it might be a

mistake to take 1937, the conventional date, as
the opening of a new era. There are at least
intimations of a more expansive view of govern-
ment power in Euclid v. Ambler Realty Co.
(1926), upholding zoning against constitutional
challenge,'® and Miller v. Schoene (1928),'7 an
otherwise obscure case in which Justice Harlan
F. Stone articulated what now seems a hard-line
legal realist position on the relation between
private property and government power. The
Court’s protection of individual rights also has a
longer lineage than Ackerman’s periodization
suggests, with Buchananv. Warley (1917) strik-
ing down aracially restrictive zoning ordinance, '*
and Powell v. Alabama (1932) opening the revo-
lution in constitutional criminal procedure by
finding due process violated during the trials of
the Scottsboro nine."

These apparent anomalies might be handled
by noting that all periodizations are inaccurate to
some extent. Yet, it seems worth suggesting that,
just as historians have retrieved Jacksonian con-
stitutionalism, so too they may retrieve what

The ﬁaifonl uad(abov escorts the defendants in the Scotsboro Nine case toa me;:ting with their defense a‘tt‘orney
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in 1933 before their second trial. The Supreme Courtoverturned their convictionsin Powellv. Alabamain 1932 because
they had received inadequate counsel before their first trial.
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might be called Progressive constitutionalism.?
That would mean that our second period would
end early in the twentieth century, rather than in
1937. Historians are notoriously reluctant to
make judgments about recent history, and they
probably would shy away from arguments about
whether the third period, whether it began with
the New Deal or earlier, has already ended.

Conclusion

Writing Supreme Court histories turns out to
be as difficult as writing any other histories.
Entirely apart from mastering the material, there
are questions about what precisely the material
is—the Supreme Court, constitutional decisions
by the Supreme Court, constitutional law, “the
constitution” in the British sense. The explana-
tions historians and lawyers offer for their an-
swers to these questions will illuminate United
States history as much as, but in a different way
from, the histories they write.
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Brown v. Board of Education: Revisited

Herbert Brownell

Editor’s Note: This article was delivered as
the Supreme Court Historical Society’s Eigh-
teenth Annual Lecture on June 7, 1993 in the
Supreme Court Chamber.

Mr. Chairman, Chief Justice Burger, and
Friends of the Supreme Court Historical Society.
[ am pleased to have the opportunity that this
occasion offers to greet many friends from my
years in Washington, long ago as that was. Asa

i

chartermember of the Society  have been pleased,
as I know you are, to watch its progress over the
years and note its expanding influence with the
bar and the public in its worthwhile mission. I
congratulate the officers, past and present, for
this achievement.

Today I would like to fill in some missing
pages (or at least some unrecorded pages) of
history from the early days of the enforcement of
Brown v. The Board of Education', which surely

B

Herbert Brownell is sworn in as attorney general by Chief Justice Fred Vinson as President Eisenhower looks on. As the
head ofthe Justice Department he oversaw litigation relating to the integration of schools as a result of the Brown decision.
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(From left) Herbert Brownell, William P. Rogers, Chief Justice Fred Vinson, Warren E. Burger, Vice President Richard
Nixon,and J. Lee Rankin at the Justice Department. Chief Justice Vinson swore in Rogers as Deputy Attorney General

and Burger and Rankin as assistant attorneys general.

was one of the most important constitutional
decisions ever handed down by the Court. It
posed an immense problem of law enforcement
for the Executive branch and that included us at
the Justice Department.

The case—really five cases consolidated—
was originally argued before the Court in the
waning days of the Truman administration—in
the period between Dwight Eisenhower’s elec-
tion and his inauguration. On Inauguration day,
the case had not been decided. The first intima-
tion that the new administration was to have a
significant role before the Supreme Court in the
pending Brown case came just a few days after
Eisenhower was sworn in as the new president.

A ceremony was being held at the Justice
Department for the swearing in, by Chief Justice
Fred Vinson, of the new deputy attorney general
and two new assistant attorneys general. After
the ceremony, the Chief Justice remained to visit
with us informally about a number of matters
affecting the judiciary as to which the previous
attorney general had been asked to take action. I
was called out of the room at one point by a
telephone call. The Chief Justice continued in

my absence to speak to the new assistant attorney
general for the Civil Division, Warren E. Burger,
one of those who had just been sworn into office.
As reported to me later by Burger, Chief Justice
Vinson said that the Supreme Court would be
interested in the views of the Eisenhower admin-
istration in the pending case of Brown v. The
Board of Education. 1 doubt if Chief Justice
Vinson surmised that he was delivering this mes-
sage to a future Chief Justice of the United States.

The significance of Vinson’s seemingly off-
hand remark did not sink in at the moment. In
retrospect, it appears that the Court was not at
that point unanimous in favor of school desegre-
gation as it would later be. Later history appears
to bear that out. It strikes me as plausible that
Vinson was soliciting the new administration’s
legal views to tip the balance, either by en-
couraging waverers on the Court to overturn
Plessy v. Ferguson® if the Eisenhower adminis-
tration was on that side of the school desegrega-
tion issue, or to dodge the question until public
and political support were more evident and the
Court would not have to risk its prestige in such
a controversial constitutional area. Furthermore,
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it can be reasoned that if a stronger majority or
even unanimity among all the nine Justices could
be attained, the country might be more willing to
accept such a drastic change in its mores. This, of
course, is speculation on my part. It is entirely
within the realm of reason—although I think less
plausible—that Vinson may have anticipated a
negative response on the administration’s part,
which might have turned some Justices the other
way.

Several months later, near the end of the
Supreme Court term in June 1953, instead of
handing down a decision, the Court issued an
order setting the Brown case for reargument in
October of that year. It requested the attorney
general to appear for oral argument, as amicus
curiae, and to respond to five specific questions
listed by the Court.

The questions to the attorney general were
searching ones. Included among them were some
dealing with methods of enforcement of any
decree to be issued by the Court. The Court order
read:

Intheir briefs and on oralargument on
reargument] counsel are requested to
discuss particularly the following ques-
tions insofar as they are relevantto the
respective cases:

What evidence is there that the Con-
gress which submitted and the State
legislatures and conventions which
ratified the Fourteenth Amendment
contemplated or did not contemplate,
understood or did not understand, that
it would abolish segregation in public
schools?. . .

Assuming it is decided that segrega-
tion in public schools violates the Four-
teenth Amendment (a) would a decree
necessarily follow providing that, within
the limits set by normal geographic
school districting, Negro children
should forthwith be admitted to schools
of their choice, or

(b) may this Court, in the exercise of its
equity powers, permit an effective
gradual adjustmentto be broughtabout
from existing segregated systems toa
system not based on color distinc-
tions?. . .

[W]hat specific issues should the de-
crees reach[?]

[SIhould this Court appoint a special
master to hear evidence with a view to
recommending specific terms for such
decrees[?]

[S]hould this Courtremand to the courts
offirstinstance with directions to frame
decrees in these cases, and if so what
general directions should the decrees
of this Court include and what proce-
dures should the courts of first in-
stance follow in arriving at the specific
terms of more detailed decrees?
The Attorney General of the United
States is invited to take part in the oral
argument and to file an additional brief
if he so desires.?

I immediately notified the president of the
Court’s request. The Court’s forthcoming an-
swers to its own questions obviously would be of
vital interest to the whole Executive branch.
President Eisenhower had already, as one of his
first presidential acts, commenced, and was near-
ing completion of, desegregation of restaurants,
hotels, theaters and other places of public accom-
modation in the District of Columbia to carry out
a campaign pledge. But I think he was surprised
at the Court’s order in Brown.

His first reaction was that, since the federal
government had not been, and was not, a party,
to any of the five Brown cases, the Court’s
invitation should be declined under the doctrine
of separation of powers. I argued otherwise and
he accepted this advice.

The Department of Justice then formally
appeared in the case. By that time, Chief Justice
Ear]l Warren was presiding. We argued orally
and in our amicus brief in favor of desegregation
of the public schools and also submitted a de-
tailed historical examination of the Fourteenth
Amendment insofar as it might bear on school
desegregation.

So much for the background of our subject
today.

The Court handed down its unanimous and
historic decision on May 17, 1954, but specifi-
cally left open the all-important decision of Zow
the decision should be enforced—the enforce-
ment problem was left in limbo for a year until
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President Dwight Eisenhower ordered the desegregation of the District of Columbia public schools in 1955. The
graduating class of Coolidge High School in 1963 had been integrated for almost three-quarters of their academic

careers.

the Court’s decision in the second Brown case,
Brown II, in 1955.*

In our brief and oral argument in Brown I1, the
Justice Department favored a plan to have each
school district where a dispute arose—either the
school board or parents of school children—
submit a desegregation plan to the local federal
district court for approval. The plans might
differ from school district to school district to
meet local needs. The Supreme Court adopted
this procedure. The alternative proposal before
the Court, developed by the NAACP lawyers,
was to require immediate desegregation of all
school districts. The members of the Court, I
believe, evidently believed, as did President
Eisenhower, that this second proposal would
meet with the massive resistance envisioned in
the Southern Manifesto and would lead to having
the federal government counter by sending in
federal officials to supersede local officials. Our
plan, on the other hand, had the definite advan-
tage of decentralizing the resistance forces, and
treating each district separately.

We also argued a second point in our brief—
that all affected school districts should be re-

quired to submit a plan within a period of ninety
days after the Court’s decree. The Executive
branch would be empowered to step in as soon as
the lower court approved the plan to enforce
desegregation.

The Supreme Court adopted our first recom-
mendation, as | said, but rejected our second
when it handed down its decision, again unani-
mous, in Brown II in 1955. Power of enforce-
ment was given to the federal district courts but
with no timetable for presentation of plans or for
their completion. Desegregation was to take
place “with all deliberate speed.” Although the
intent of this phrase was surely otherwise for
members of the Court, it was interpreted by
political leaders in the South as being so am-
biguous as to mean mafiana—at some indefinite
date in the future. No statute existed for Execu-
tive branch action independent of the Court’s
decree and in any event Congress had not ap-
propriated any funds for enforcement. President
Eisenhower immediately exercised his direct
authority over the government of the District of
Columbia and called for and obtained desegre-
gation of the public schools in the nation’s
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capital. But no such authority existed for the
president to act with respect to the states of the
Union..

In this connection, let me say the doctrine of
separation of powers between the branches of the
federal government is important. But the pri-
mary purpose of the doctrine should also be
remembered—to check unbridled power by any
individual or branch of government. Its aim is
not to stymie or stall orderly government as Mr.
Justice Jackson noted in the Youngstown® case:

While the constitution diffuses power
the better to secure liberty, it also
contemplates that practice will inte-
grate the dispersed powers into a work-
able government. It enjoins upon its
branches separateness but interde-
pendence, autonomy but reciprocity.®

Applied to the Brown II case, 1 believe the
Court could well have set a timetable for enforce-
ment, once it decided the constitutional issue. It
does sometimes, in effect, by pronouncing
whether a decision is to be applied retroactively
oronly prospectively and, for further example, in
some antitrust cases it sets an enforcement time-
table. Violation of a timetable would have en-
abled enforcement officials to act much earlier.
As it was, Brown Il created uncertainty among
local education and political officials. It unwit-
tingly sowed the seeds for the violence that
ensued at Little Rock and during the administra-
tions of Presidents Kennedy and Johnson. Many
years had passed, when in 1969 Justice Black
stated for the Court in Alexander v. Holmes’ that
“‘[a]ll deliberate speed’ has turned out to be only
a soft euphemism for delay.”®

After a brief period of calm, the strategy of
the segregationist forces became clear. One hun-
dred ten members of Congress issued the South-
ern Manifesto encouraging massive resistance to
Brown. The Manifesto stated “we pledge our-
selves to use all lawful means to bring about a
reversal of this decision which is contrary to the
Constitution and to prevent the use of force in its
implementation.” The Southern Manifesto
spawned the formation throughout the South of
White Citizens Councils seeking to nullify the
Brown decision by delay—a strategy that had
worked during Reconstruction after the Civil

War. These so-called “Citizens Councils” in
many cases condoned and even encouraged
rioting to resist desegregation in the public
schools.

I attempted to counteract the Manifesto by
appealing to the attorneys general of the South-
ern states as fellow law enforcement officers, at
their convention held in Phoenix, Arizona. After
my speech | asked the attorneys general from the
states in the Deep South to meet with me at an off-
the-record session at midnight. 1 asked their
professional help in eliminating segregation in
the schools and in interstate bus and railroad
transportation now that the Brown case had been
decided. Some expressed sympathy with my
enforcement problem but told me every state
attorney general was a potential candidate for
governor and that it would be political suicide to
make any move favoring integration. Without
rancor they said the federal government should
not expect any help from them.

It was clear at this point that the enforcement
of Brown depended primarily on the actions of
federal judges, especially in the Southern states
where resistance to any enforcement was con-

Associate Justice Hugo Black was a Senator from Ala-
bama before he joined the Court in 1937. In 1969 he
acknowledged that the “all deliberate speed” in Brown I1
“had turned out to be only a soft euphemism for delay.”
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Judge John R. Brown being sworn in as a federal judge on September 12,
1955 in Houston, Texas. Judge Brown was one of the federal judges who
bore the brunt of judicial enforcement of the Brown decisionin the Southern
Circuit.

centrated, and where plans for desegregating the
schools in a hotly contested atmosphere would be
considered first.

Ordinarily the recommendation of a senator
from the federal district involved was an impor-
tant factor in selecting federal judges. But
candidates recommended by Southern senators
during this period almost always had a public
record of having been opposed to desegregation.
As a result, we often made recommendations to
the President for judicial positions in the South-
ern states without senatorial endorsement. The
difficulties of senate confirmation were obvious
if we didn’t select persons of outstanding quality.
Four such persons were known to me personally
so I could vouch for them. They had no record of
opposing desegregation and would approach this
problem with an open mind.

One was Frank Johnson of Alabama. Presi-
dent Eisenhower had appointed him United States
Attorney shortly after his first inauguration. I
knew Johnson and his father earlier in Republi-
can circles. Another was Albert Tuttle of Geor-
gia, also a friend of my political days and at the
time Assistant Secretary of the Treasury. The

third was John Minor Wisdom of
Louisiana, a distinguished New
Orleans attorney. The Wisdom
appointment was especially sig-
nificant in signalling the
administration’s commitment to
enforcing desegregation because
we selected Wisdom over Gover-
nor Kennon of Louisiana, a Demo-
crat who had backed Eisenhower
but remained a staunch segrega-
tionist. The fourth notable ap-
pointment was that of John Brown,
a native of my own state of Ne-
braska, who practiced in Texas.
All four were confirmed and bore
the brunt of judicial enforcement
ofthe Browndecision in the South-
ern states, suffering social snubs
and bitter attacks in the local me-
dia as a result. Belatedly, I was
delighted to see them honored by
the bench and bar at the Joint
Conference in New Orleans in
1989 of the Fifth and Eleventh
(Southern) circuits.

Eisenhower realized the importance of ap-
pointing federal judges who would uphold the
Constitution and who had not publicly opposed
the desegregation decision. This is most clearly
shown in the case of his nomination of Solicitor
General Simon Sobeloff (who had argued for
desegregation in the Brown II case) to be a judge
of the Circuit Court of Appeals for the Fourth
Circuit. The Sobeloff nomination was vigor-
ously opposed by Southern senators but insisted
upon by the President. Eisenhower also strongly
backed our other choices—Judge Harlen H.
Grooms of Alabama was one of these—despite
the strong lobbying of Southern senators. I was
usually the go-between in dealing with members
of Congress dissatisfied with the president’s
judicial nominees. On occasion, they appealed
directly to Eisenhower and were willing to trade
legislative support for altering our suggested
choices in favor of candidates who were
unsupportive of civil rights. Eisenhower, how-
ever, resisted political temptation and supported
our recommendations one hundred percent.

Sporadically, cases of rioting began to occur
when local school board officials attempted to
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John Kasper (right) is interviewed by two high schools journalists in Florida while a Grand Dragon of the Ku Klux Klan
looks on. Kasper was a leader of Southern resistance to integration in his hometown of Clinton, Tennessee. He was later
jailed for contempt of court for obstructing integration.

comply with the Brown decision. In one case, in
Clinton, Tennessee, a man named John Kasper
led a tumultuous mob that blocked the entry of
black students into the local high school; the
governor was forced to send in the National
Guard to restore order. The federal district court
ordered Kasper to desist from obstructing the
integration, but Kasper persisted in his actions
andthe courtbegan contempt proceedings against
him. The Justice Department then stepped in and
assisted the federal district judge, at his request,
in obtaining a contempt of court conviction
against Kasper who was sent to jail.

Violence also came close to home. Shortly
after the Kasper affair, unknown persons burned
fiery crosses in the front of the Washington
residences of a number of Supreme Court Jus-
tices. The following Sunday, early in the morn-
ing, I heard a commotion outside my own home
and turned on a master light switch. I found that
kerosene had been dumped on the ground under
the bedrooms where my children slept, but the
intruders were nowhere to be seen. Thereafter the
FBI provided protection for a time for my resi-
dence and accompanied the children to school

and to their social engagements. I might say my
daughters did not like the idea of having an FBI
agent in the front seat of the car when they went
out on their dates.

During this period two legal theories for
enforcing Brown II were being formulated and
debated. One was pressed by the NAACP. It
argued that Brown I, declaring public school
segregation to be unconstitutional, was a suffi-
cient basis for enforcement, without waiting for
the District Court approval of a plan. It devel-
oped a test case based on its theory in a private
action at Mansfield, Texas in October 1955. It
sought to have the local school board, without
seeking to have a prior approval of a federal court
plan for desegregation, be required to desegre-
gate. The local district court refused to order
immediate desegregation. The circuit court on
June 28, 1956 likewise refused to order immedi-
ate desegregation. It merely restated that Brown
I'had declared segregated schools to be unconstitu-
tional and that the lower court should have so
declared. It sent the case back to the district court
saying that the school board should act with all
deliberate speed. It also stated that the district



President Eisenhower greets Arkansas governor Orval
Faubus at the White House with Herbert Brownell in the
background. Governor Faubus gained national attention
over the integration of the Little Rock schools. He defied
both the federal court ruling and the request of the presi-
dent to integrate the schools. Ultimately, the 101st Air-
borne Division was sent in to ensure the integration of the
schools.

judge “if he had deferred to a later date” the
question of injunctive relief, “he might well have
been within the bounds of his discretion.” In
other words, a broad hint that further delay was
legally within bounds. That was the end of the
Mansfield litigation. Later Governor Shivers, at
the opening of the next school term, sent in the
National Guard to support the local authorities
who wanted to continue segregated schools. But
no plan for desegregation was passed upon by the
local district court.

The second legal theory for enforcement of
Brown II (in the absence of voluntary compli-
ance) was the one adopted by the Department of
Justice. We were well aware that if we brought
a case or intervened and were rebuffed, we could
have played into the hands of the White Citizens
Councils and set back the cause of desegregation.
Our interpretation of Brown 1 concluded that the
decision could not be enforced by the Executive
branch of the federal government until a plan of
desegregation had been submitted to a federal
district court, by a school board or by school
parents, followed by court approval of the plan,
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followed by defiance of the court order, and
a request from the court to the Department of
Justice to intervene.

However that may be, Little Rock fur-
nished the test. The Supreme Court later
unanimously upheld President Eisenhower’s
action of sending in the federal troops to
enforce the district court order in Little Rock,
upholding the school board’s plan to allow
black children into high school classes. The
Little Rock story has been told many times
and need not be repeated here.

Suffice it to say, in that case, after the
school board presented its plan for gradual
desegregation to the local District Court and
the plan was approved by the Court, Gover-
nor Faubus of Arkansas defied the president’s
request and the local court’s ruling. The
court ordered the governor to comply and
called on the Department of Justice to enter
the case as amicus curiae. We did so. When
all else failed, President Eisenhower, as we
all know, sent in the 101st Airborne Division.

There never was a doubt after Little Rock that
the Constitution, as defined by the Supreme
Court in Brown I would be upheld by the full
powers of the federal government. The old
Plessyv. Fergusondecision was dead. Of course,
it took more time, more Supreme Court deci-
sions, more strong presidential actions and many
heroic acts by individuals and lower court federal
judges, to obtain general acceptance of Brown.
But the story of the early exciting and controver-
sial days of enforcement of Brown, I believe, is
worth revisiting today.
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Louis D. Brandeis as Lawyer and Judge

Philippa Strum

In his famous 1897 lecture, “The Path of the
Law,” Oliver Wendell Holmes declared that “for
the rational study of the law the black-letter man
may be the man of the present, but the man of the
future is the man of statistics and the master of
economics.”'  Whether or not he had his good

Oliver Wendell Holmes, Jr., joined the Supreme Courtin

1902, the year this photograph was taken. His 1897
lecture, “The Path of the Law,” provided a paradigm for
a lawyer and judge of the twentieth century that Louis
Brandeis came close to matching.

friend Louis Brandeis in mind when he wrote that
is unknown, but no lawyer of the Progressive era
and no judge in this century has come closer than
Brandeis to Holmes’ paradigm.

From the beginning of his career, Brandeis
understood that a successful attorney not only
had to know the law affecting a case, but even
more importantly, the facts of the case. A memo-
randum in his handwriting, written early in his
practice and entitled “The Practice of Law,” says
in part, “Know not only specific cases. [B]ut
whole subject . . . know thoroughly Each fact.
Don’t believe client witness—Examine Docu-
ments. Reason. . .. Know the whole Subject.
Know bookkeeping the universal language of
business. . . . Know not only those facts which
bear on direct controversy, butknow all facts that
Surround.”

Brandeis, both asa lawyer and later as a judge,
carried into practice the theories of sociological
jurisprudence Holmes and Roscoe Pound both
expounded. Sociological jurisprudence, as Pound
explained, attempted to analyze law not as a
collection of legal tenets but as a reflection of
societal needs in differing historical eras, and
applied not only in private law but to constitu-
tional litigation as well.> The Constitution, as
John Marshall had said, was “framed for ages to
come, and is designed to approach immortality as
nearly as human institutions can approach it.”
The implication was that the Constitution not
only was expected to remain in existence long
afterthe historical facts reflected in ithad changed,
but that it was written with an awareness that the
precise meaning of the clauses it included would
undergo similar transformations.’ It was the
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Louis D. Brandeis had a long career as a practicing
attorney before he joined the Supreme Court in 1916. As
apracticing attorney, he faced the challenge of convincing
judges that the sociological jurisprudence advocated by
Oliver Wendell Holmes, Jr.,and Roscoe Pound was proper.

function of judges to understand society suffi-
ciently to permit the Constitution to be adapted to
the changing “felt necessities” of the time. If a
law was passed because people considered it
useful in light of current circumstances, the courts
could not strike it down unless it clearly violated
a constitutional provision.

In Holmes’ formulation, the courts had to
interpret the Constitution as permitting any law
unless “arational and fair man necessarily would
admit that the statute proposed would infringe
fundamental principles as they have been under-
stood by the traditions of our people and our
law.”® Holmes recognized that the clauses of the
Constitution are relatively vague. The implica-
tion was that the courts would have little reason to
strike down many laws as being inconsistent with
them. Holmes neglected, however, to answer the
question of how “reasonableness™ was to be as-
certained, or what criteria the judges would em-
ploy to differentiate “a rational and fair man”
from one less able to reason.

His acceptance of Holmes’ analysis did not
mean Brandeis saw courts as having little or no

function. Holmes may have seen the judges as
merely looking at a statute, asking whether it
clearly violated the Constitution, and, if it did not,
upholding itas valid. This was not quite Brandeis’
view.

Ifthe logic of Holmes and Pound is followed,
it is not sufficient simply to adopt a stance of
judicial restraint, the term used to describe the
disposition of judges to minimize their interfer-
ence with legislative policy making. Holmes’
and Pound’s starting point, after all, was the
congruence of law and social conditions. The
unspoken and therefore unaddressed element of
their jurisprudence is the question of what hap-
pens when a legislature misperceives societal
need. Holmes’ cynicism about the ability of
human beings rather than natural forces to affect
their fate illuminated his devotion to judicial
restraint. He would no doubt have answered that
as long as a law did not conflict with the Consti-
tution the judicial function was to uphold it, and
if it was based on a misperception the electorate
had an obligation to make its dissatisfaction clear
to the enacting body.” It was a jurisprudence that
would later be enunciated, without the element of
social Darwinism, by Felix Frankfurter.® Again,
this would not have satisfied Brandeis, because it
denied the logical underpinnings of sociological
jurisprudence; unlike Holmes, he did believe in
the necessity for the law to be moral, and as a
reformer, he had all too close a view of the corrupt
legislatures of the late nineteenth and early twen-
tieth century.

Brandeis had the additional burden, unshared
by Holmes and Pound, of being a practicing
attorney attempting to convince the courts of his
time that sociological jurisprudence was proper.
The approach to judging and particularly to
constitutional litigation that was taken by most
courts was either historical, based on what judges
thought the clauses’ writers meant, or mechanis-
tic, relying on what the judges believed to be the
plain meaning of the words. Brandeis and the
attorneys who shared his views had to cope with
judges who regarded the Constitution as a static
document and interpreted it as delineating reten-
tion of property as the highest good. “Original
intent” is not an approach sprung full-blown
from late twentieth century jurisprudence;’ its
genesis can be found in the earliest days of
constitutional interpretation. More importantly
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Portland, Oregon, circa 1908. Curt Muller’s Grand Laundry in Portland was at the center of the controversy of
minimum wage, maximum hours laws. On September 5, 1905, two years after Oregon had a ten hour work day as the
maximum for women employed in factories and laundries, Joel Haselbock, the foreman at the laundry, required Mrs.
Elmer Gotcher to work more than ten hours. Muller appealed his misdemeanor conviction and ten dellar fine to the
Supreme Court.

for Brandeis, it was being enunciated by the
judges before whom he had to appear and with
whom he would later sit on the Supreme Court.
Justice Owen J. Roberts, Brandeis’ Supreme
Court colleague from 1930 to 1939, declared,
“All the court does” when a statute is challenged
as unconstitutional is “lay the article of the Con-
stitution which is invoked beside the statute
which is challenged and to decide whether the
latter squares with the former.”'® Brandeis would
have denied that such a process was either pos-
sible or desirable.

Brandeis the litigator recognized that while
the judges did not accept the doctrine of socio-
logical jurisprudence, they might be persuaded to
accept its application in specific instances. He
had an opportunity to test his theory in 1908.

Oregon had passed a statute limiting women’s
work in manufacturing and mechanical establish-

ments and laundries to no more than ten hours a
day. Curt Muller’s Grand Laundry in Portland
was held by the Oregon courts to have broken the
law when one woman was required to work more
than ten hours. Muller appealed his misdemeanor
conviction to the Supreme Court on the grounds
it violated his Fourteenth Amendment right to the
“liberty of contract,” which the Court proclaimed
it had unearthed in the depths of the Due Process
Clause."" Brandeis’ sister-in-law Josephine
Goldmark, who worked with the National Con-
sumers’ League, and Florence Kelley, the
League’s secretary general, asked him to defend
the statute. The result was the famous “Brandeis
brief.”!?

Although he would have preferred workers’
hours to be decided jointly by employers and
unions, Brandeis considered state regulation of
hours legitimate because unions were not yet
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Florence Kelley (above) served as secretary general of the
National Consumer’s League from 1899 until her deathin
1932. Her tenure at the League saw much success in
enacting minimum wage/maximum hourslaws for women
beginning with the Supreme Court upholding Oregon’s
law in Muller.

sufficiently strong to demand such working con-
ditions successfully. He thought it only logical
for both men’s and women’s work hours to be
limited. He had good reason to believe, however,
the Court would ignore the argument that overly
long hours were bad for all workers. Ithad recently
struck down a New York maximum hours law with
an opinion that made clear its hostility to “interfer-
ence on the part of the legislatures of the several
States with the ordinary trades and occupations of
the people,” particularly when the “interference”
took the form of labor legislation. Brandeis was
aware the Supreme Court and lower courts had
said that maximum hours statutes might be con-
stitutional where the state demonstrated that spe-
cific injury to the workers could result from
overwork. He decided the best tactic would be to
focus on women, emphasizing the particular health
problems caused for them and their families by
long hours. By far the largest share of the work on
the brief was done by Goldmark, who turned up
substantial data demonstrating the negative effect
of long hours on women. She was also prepared
with material showing overly long work days

were bad for all workers and that the sex of the
worker was irrelevant.'?

The brief was the result of a conscious deci-
sion to take a risk. It departed from recognized
style in devoting only two pages to the traditional
legal arguments and citations. Then came fifteen
pages of state and foreign laws that limited
women’s hours, followed by a ninety-five page
section entitled “The World’s Experience upon
which the Legislation Limiting the Hours of
Labor for Women is Based.” The numerous
subtitles, covering every aspect of the issue from
“The Dangers of Long Hours” and “Laundries” to
“The Reasonableness of the Ten-Hour Day,”
introduced copious quotations from reports by
American and English commissions, bureaus,
committees, and authors. Almostall ofthe ninety-
five pages, in fact, consisted of quotations, de-
signed to demonstrate both the societal utility of
maximum hours legislation for women and the
general acceptance of the idea.

The gamble paid off; the Court upheld the
law." Brandeis had not only won a case, how-
ever, nor had he only set a precedent for sustain-
ing other maximum hours laws for women. He
had also gotten the Court to depart from its usual
posture that the Constitution was an unchanging
entity, and he had set a precedent for bringing into
the courtroom the kind of information that re-
flected what was really going on in the world
outside. The Court could scarcely admit it had
abandoned its static jurisprudence, however
briefly, but it praised Brandeis by name in its
opinion and took note of “the course of legislation
as well as expressions of opinion from other than
judicial sources.” The Court appended to its
opinion a list of the laws he had cited. Justice
Brewer, writing for the majority, denied that
constitutional questions could be settled “by . . .
a consensus of present public opinion,” but ad-
mitted that “a widespread belief” about a ques-
tion of fact “is worthy of consideration” - or, to
put it differently, the Court would utilize socio-
logical jurisprudence if the facts were sufficiently
persuasive and it did not have to acknowledge
doing so."

The legal profession and labor experts were
electrified. Requests for copies of the brief poured
in from lawyers, unions and universities all over
the country. Illinois reenacted a women’s maxi-
mum hours law that had been struck down by the
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Court in 1895, and the League asked Brandeis to
defend it. Brandeis and Goldmark did so, and
went on to defend similar statutes as well as laws
setting minimum wages for women until Brandeis
was named to the Court in 1916 and Felix Frank-
furter took on the League’s cases.'®

One reason for the success of the Brandeis
approach, and for its subsequent emergence as the
basis for the dominant jurisprudence and the basis
of most modern constitutional litigation, was the
brilliance of Brandeis himself. After hearing
Brandeis argue one of the League’s cases before
the Supreme Court, a friend wrote to Felix Frank-
furter, “I have just heard Mr. Brandeis make one
of the greatest arguments I have ever listened to,
and I have heard many greatarguments. . ..When
Brandeis began to speak, the Court showed all the
inertia and elemental hostility which Courts cher-
ish foranew thought, oranewright, orevenanew
remedy for an old wrong, but he visibly lifted all
this burden, and without orationizing or chewing
of the rag he reached them all. . . .He not only
reached the Court, but he dwarfed the Court.”"”

Roscoe Pound (above), along with Oliver Wendell Holmes,
Jr.,wasa proponentofsociological jurisprudence. Pound,
whose graduate degree was in botany, served as Dean of
Harvard Law School for twenty years.

Brandeis had strengths in addition to his mastery
of oral argument. One of his opponents on the
Supreme Court, Justice George Sutherland, was
to remark ruefully, “My, how I detest that man’s
ideas. But he is one of the greatest technical
lawyers I have ever known.” Roscoe Pound
added, writing about the Muller brief, “The real
point here is not so much his advocacy of these
statutes as the breadth of perception and the
remarkable legal insight which enable him to
perceive the proper mode of presenting such a
question.”®

Creation of the Brandeis brief is sufficient
evidence of Brandeis’ “remarkable legal insight”
but he would have disagreed with Pound that the
“real point” was “not. . .his advocacy of these
statutes.” That, Brandeis might have said, was at
least part of the main point, because he could not
draw a line between substance and methodology.
Had he not possessed an “intense belief” in the
cause he was espousing, he would not have both-
ered himself with the case. Brandeis believed
passionately in a socially responsive law. In
Muller, form followed substance: Brandeis in-
vented the new kind of brief because he wanted to
win a particular case. Nonetheless, the particular
configuration of the brief reflected Brandeis’
larger approach to the law in a democratic politi-
cal system.

[fthe premise of democracy is that the people
know best what is good for them, then it is logical
for that premise to be reflected in the laws which
are amajor component of public policy. Legisla-
tors thus had an obligation to produce laws based
on “felt necessities,” and judges had a concurrent
obligation to interpret laws—including the Con-
stitution—according to the same criterion. The
kind of judicial restraint implicit in sociological
jurisprudence puts a substantial burden on all
judges in its assumption that they will recognize
societal needs and be prepared to legitimize their
expression in statutes. But judges were meant to
be removed from the popular will as well as the
popular whim, and this was particularly true of
federal judges, appointed by president and Senate
for life. How were they to assess a statute in the
light of “felt necessities”?

Here is where Brandeis the attorney added a
crucial element to Holmes’ and Pound’s thought,
and his answer was plain; it was the attorney’s
duty to bring courts the facts available to the
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legislature, which was the societal information
judges had to have if they were to make the right
decision, “right” meaning accepting the statute if
it was a rational response to a societal problem
and not one specifically forbidden by the Consti-
tution. Although Brandeis did not address the
problem directly, he presumably would have
followed his own logic and said that if the legis-
lature failed to amass factual data before enacting
the statute and its lawyers could not themselves
demonstrate its social rationality, the law should
be struck down. Brandeis’ contribution to socio-
logical jurisprudence was to spell out the way it
would work in practice by informing lawyers and
judges how to go about ascertaining felt necessi-
ties. A judge, he asserted, “rarely performs his
functions adequately unless the case before him is
adequately presented.”'® With one brief, Brandeis
heralded a major change in the function of consti-
tutional lawyers in a democratic system. Their
job was to explain the policies desired by the
sovereign people, bridging the gap between the
people and the judges who presided over the
people’s courtrooms. The mechanism they would
use, so natural to “the man of statistics and the
master of economics,” would be facts: facts that
would show the judges why it was reasonable for
legislatures to respond to societal problems with
the statutes at issue. Brandeis had told the Mas-
sachusetts legislature as early as 1891, “No law
can be effective which does not take into consid-
eration the conditions of the community for which
it is designed.”” Laws had to be firmly based in
societal realities; by extension, laws that ignored
societal needs were bad. Brandeis assumed
unarguable facts were obtainable and they were
the basis for all intelligent decisions; surely judges
should understand that, and it was a lawyer’s
obligation to make sure that judges had the nec-
essary facts in hand.

After Brandeis joined the Supreme Court in
1916, he acknowledged that his prescription for
lawyers was not being followed. Eager though he
was to accept the societal facts he expected to be
given by statistics-conscious attorneys, he en-
countered what he considered too little factual
information in the briefs presented to the Court.
Sohistheory of attorney responsibility was broad-
ened to include a theory of judicial responsibility.

Clearly, Brandeis saw law as anything but
static. He recognized that major cases brought

before the Court reflected not merely differences
about legal doctrine but disputes about alternative
social policies. For that reason, the Court had not
only to collect facts, but also to discipline itself
not to substitute its own preferences for those of
other equally capable bodies such as legislatures
and administrative commissions. The Constitu-
tion provided the country with the power to
handle all situations, but divided that power be-
tween the states and the federal government and
among branches of the federal government. The
Court, he warned, should not elevate “the perfor-
mance of the constitutional function of judicial
review” into “an exercise of the powers of a
super-legislature.” Nor should it insist on doc-
trines simply because it had created them. “Stare
decisis is ordinarily a wise rule of action,” he
commented, but it “does not command that we err
again when we have occasion to pass upon a
different statute.”” This was particularly true
when it came to the corporation and its constitu-
tional “rights.” Both corporations and their
“rights” were artificial constructs, legitimated by
government; both could be undone if government
and the people it served found that proper. John

John Stuart Mill (above) argued that a legitimate gov-
ernment had to reflect societal circumstances. Louis
Brandeis brought Mill’s theory into the economic realm.
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Stuart Mill had urged, “Let us remember . . . that
political institutions . . . are the work of men. . . .
Men did not wake on a summer morning and find
them sprung up.” Mill argued that a legitimate
government had toreflect societal circumstances;
Brandeis’ approach implicitly brought Mill’s
thought into the economic sphere.”? In Truax v.
Corriganhereminded the majority thatthe “rights
of property and the liberty of the individual must
be remolded, from time to time, to meet the
changing needs of society.”” Facts were needed
sothe Court could know whether its doctrines had
become outmoded.

In 1929, the Court heard a case challenging
an Oklahoma statute that required new ice com-
panies to obtain a certificate of public conve-
nience and necessity from the
state.?* The law’s purpose

He did not agree that it was the right answer. He
stated that “Whether that view [embodied in the
statute] is sound nobody knows,” pointing out
that among the dangers of the law were the
demands it placed on human intelligence and
character, and he reminded the Court, “Man is
weak and his judgment is at best fallible.” Butthat
was not his—or the Court’s—business. Calling
the Depression “an emergency more serious than
war,” he noted, “Economists are searching for the
causes of this disorder and are re-examining the
basis of our industrial structure.” He slipped in a
hint about his preferred remedy. “Most of them
realize that failure to distribute widely the profits
of industry has been a prime cause of our present
plight” Many people disagreed, however, and
“rightly or wrongly, many per-
sonsthink thatone ofthemajor

was to avoid the kind of du-
plication of plants and deliv-
ery service that resulted in
higher costs for consumers.
Given his emphasis on com-
petition, Brandeis might well
havebeen expectedto applaud
the Court action striking the

The Depression was
“an emergency more
serious than war.”

contributing causes has been
unbridled competition.” Since
they thought so, they had a
righttoexperimentwithalimit
upon competition.

He was concerned that in
stifling such experimenta-
tion, the Court was interfer-

law down. But substitution of

ing with the search for solu-

judicial beliefs for the will of
the majority in economic policy ran counter to
his thinking about the nature of democracy, and
he dissented. He did not consider the briefs
before him sufficient to bolster his point that the
social problems that prompted the Oklahoma
law could lead reasonable people to believe the
statute embodied an appropriate solution. He
was certain that the reasonableness of state regu-
lations “can ordinarily be determined only by a
consideration of the contemporary conditions,
social, industrial and political, of the community
to be affected thereby. Resort to such facts is
necessary, among other things, in order to appre-
ciate the evils sought to be remedied and the
possible effects of the remedy proposed.” His
clerks had always spent as much time in the
Library of Congress gathering sociological and
economic material as they did in the law library,
and that is where he sent his current clerk to get
the facts he needed.”

Brandeis used much extra-legal material when
he wrote fourteen heavily footnoted pages to
demonstrate the Oklahoma statute’s rationality.

tions, and he chided his col-

leagues, “Some people as-
sert that our present plight is due, in part, to the
limitations set by courts upon experimentation in
the fields of social and economic science. . . .To
stay experimentation in things social and eco-
nomic is a grave responsibility” which might be
“fraught with serious consequences to the nation.
. . . This Court has the power to prevent an
experiment. . . .But in the exercise of this high
power, we must be ever on our guard, lest we erect
our prejudices into legal principles.” Experimen-
tation was crucial to progress, and the best place
for experimentation was the states, which were
still the small laboratories suitable to experimen-
tation that Jefferson had envisioned. Experi-
ments could be dangerous, precisely because
“Man is weak and his judgment is at best fallible.”
But human fallibility was everywhere, even on
the Supreme Court, and so the wisest and most
democratic approach was to minimize judicial
limitations on reasonable experimentation: “If
we would guide by the light of reason, we must let
our minds be bold.”*
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Brandeis’ approval of competition and his
support for experimentation by the states came
together in his dissent from the Court’s overturn-
ing a Florida law that imposed heavier license
fees on stores that were part of multicounty chains
than on independent shops. The majority of the
Court found the law to be an unconstitutional
violation of the Fourteenth Amendment’s equal
protection and due process clauses, holding that
the state had no reasonable basis for placing stores
into the categories of “independent,” “part of an
intracounty chain,” or “part of an intercounty
chain.” Brandeis’ dissent was a parade of facts
designed to demonstrate not only that there was a
rational relationship between the problem identi-
fied by the state and the statute designed to solve
it, but that the state was correct in perceiving
bigness as antisocial. He traced the history of
corporations in the United States and the states’
early policy of denying the right to incorporate to
businesses, as opposed to religious, educational,
and charitable organizations. “It was denied
because of fear. Fear of encroachment upon the
liberties and opportunities of the individual. Fear
of the subjection of labor to capital. Fear of
monopoly.”?’

To demonstrate that the fears were legitimate,
Brandeis drew on studies such as Adolph A. Berle
and Gardiner Means’ The Modern Corporation
and Private Property, Thorstein Veblen’s A4b-
sentee Ownership and Business Enterprise, oth-
ers by Stuart Chase, J. A. Hobson, and Arthur
Dahlberg; articles in scholarly journals; and nu-
merous congressional hearings, speeches, and
government reports. What they showed, he ar-
gued, was that after “the desire for business
expansion created an irresistible demand” for
corporate charters and the states capitulated, cor-
porations had grown to fearsome size: “Through
size, corporations, once merely an efficient tool
employed by individuals in the conduct of private
business, have . . . brought such concentration of
economic power that so-called private corpora-
tions are sometimes able to dominate the State . .
. the lives of tens or hundreds of thousands of
employees and the property of tens orhundreds of
thousands of investors are subjected, through the
corporate mechanism, to the control of a few
men.” This was a “negation of industrial democ-
racy” and its replacement with “the rule of a
plutocracy.” “Such is the Frankenstein monster,”

Brandeis wrote, “which States have created by
their corporation laws.”?*

He continued to marshal facts. Two hundred
nonbanking corporations controlled more than
one quarter of the country’s wealth. Five of the
twelve plaintiffs in the case, each with assets of
more than $90 million were among those corpo-
rations. Their collective assets were $820 mil-
lion. One of the corporations operated over
15,000 stores; together, they owned 19,718
throughout the country. How, in the light of such
facts, could the Court maintain that concentration
of wealth was not a problem, or that the Florida
law was an unreasonable solution to it? Judges
had aresponsibility to know their facts and decide
accordingly.

Perhaps the best example of Brandeis’ use of
factual evidence occurred when the Court was
asked to determine the constitutionality of a Ne-
braska consumer-protection law that set weight
standards, including maximum weight limits, for
commercially sold loaves of bread. The majority
of the Court, much opposed to state regulation of
commercial entities, held that the law took bak-
ers’ and dealers’ property without due process of
law. Brandeis disagreed and chastised his breth-
ren for not examining the relevant facts. “Unless
we know the facts on which the legislators may
have acted,” he declared in dissent, “we cannot
properly decide whether they were. . .unreason-
able, arbitrary or capricious.” Andto know those
facts, the Justices had “merely to acquaint our-
selves with the art of breadmaking and the usages
of the trade; with the devices by which buyers of
bread are imposed upon and honest bakers or
dealers are subjected by their dishonest fellows to
unfair competition; with the problems which have
confronted public officials charged with the en-
forcement of the laws prohibiting short weights,
and with their experience in administering those
laws.” Brandeis fulfilled this “mere” task by
presenting the Court with fifteen pages of infor-
mation about the baking industry, most of it in
lengthy and forbidding footnotes.”

Brandeis insisted on ferreting out facts to
support social experimentation because of his
belief that experimentation was one of the keys
to human progress. As Frankfurter described his
approach, “Problems, for him, are never solved.
Civilization is a sequence of new tasks.”® But
his friend and colleague Holmes was more skep-
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Justices Oliver Wendell Holmes, Jr., (left) and Louis D.
Brandeis (right) served on the Bench together for eighteen
years. The two were already close friends before Brandeis
joined the Court and continued their friendship on the
Bench. Although they often voted the same way in cases
their means of reaching the decisions were sometimes
very different.

tical about the possibility of progress. “Gener-
ally speaking, I agree with you in liking to see
social experiments tried,” he wrote to Brandeis,
“but I do so without enthusiasm because I believe
it is merely shifting the pressure and that so long
as we have free propagation Malthus is right in
his general view.” He saw democracy as giving
the majority the right to have the laws it wanted,
but, a true social Darwinist, he didn’t much care
what the experiments were about or what effect
they would have. His disdain for the futile efforts
of mortals was expressed to Frederick Pollock
when he wrote, “Long ago I decided that I was
not God. When a state came here and wanted to
build a slaughter house, I looked at the Constitu-

tion and if I couldn’t find anything in there that
said a state couldn’tbuild a slaughter house I said
tomyself, ifthey want to build a slaughter house,
God-dammit, let them build it.” He therefore
saw no need for an accumulation of factual
material. Complaining to Pollock that Brandeis
was pushing him to put his interest in philosophy
aside temporarily and immerse himself in the
facts of his society, Holmes grumbled, “I hate
facts. I always say the chief end of man is to form
general propositions—adding that no general
proposition is worthadamn. .. T have little doubt
that it would be good for my immortal soul to
plunge into them [facts] . . . but I shrink from the
bore.”!

Brandeis, far from finding facts boring, thrived
on them, and believed, given the educability of
human beings, that experimentation was a pre-
condition and harbinger of human progress. He
was far more pragmatic and optimistic than
Holmes about both the possibility of societal
improvement and the role to be played in it by
law, lawyers, judges and government. David
Riesman, who clerked for Brandeis after graduat-
ing from Harvard Law School, wrote to his former
professor Felix Frankfurter, “Holmes was skepti-
cal of action and thought but seemed to have faith
in the inevitable,—Brandeis is skeptical of power
and of human abilities but he does not believe that
things are inevitable.” Holmes, he added, saw
“the actions of others” as “merely the inevitable
coming to pass,” whereas “Brandeis is not so
absolute,—he does not believe thathuman beings
are the prey to unconquerable forces. Asyou say,
he puts his trust in reason.”*? More, he puthis trust
in the democratic process, and argued that law
had to be a part of it.

His trust in the democratic process led him to
treat the Court as an educational institution. It
was as much the Court’s function to explain its
decisions as to make them; to utilize its opinions
so the electorate could understand why what the
Court was doing was both wise and correct.
Progress was possible only if people with ideas
made them available to whatever segment of the
electorate was willing to listen. Brandeis viewed
public officials, including judges, as teachers
with the obligation to make their lessons acces-
sible. One of the functions of a Justice was to
write opmions that would educate the legal pro-
fession and other members of the intelligentsia;
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Dean Acheson (above) clerked for Justice Brandeis from
1918 until 1921. He later had a distinguished careerin the
State Department, serving as Secretary of State under
President Truman from 1949 to 1953.

public education was an important element of
judicial civic virtue.

Paul Freund remembered his early clerkship
for Brandeis when, after working on one revision
after another of a Brandeis opinion, he then heard
the Justice ask, “Now I think the opinion is
persuasive, but what can we do to make it more
instructive?” Brandeis told Dean Acheson, when
the latter was clerking for him, “The whole pur-
pose, and the only one, is to educate the country.”
His other clerks recalled similar sentiments. One
was astonished at, and presumably educated by,
the sixty changes Brandeis made in a draft opin-
ion of ten pages.”

Similarly, when the Court erred, it was the
duty of a dissenting Justice to explain to both the
Justices and the public where the error lay. He
dissented frequently when the Court upheld gov-
ernmental suppression or punishment of speech,
and became so disheartened at his colleagues’
unwillingness to adopt his position that he told
Dean Acheson, “We may be able to fill the people

with shame, after the passion cools, by preserving
some of it on the record. The only hope is the
people; you cannot educate the Court.”* Al-
though all of Brandeis’ opinions lay out his rea-
soning in detail, his dissents clearly were de-
signed as lessons forthe public, or at least that part
of it that reads Supreme Court opinions.

Throughouthis career, both asa lawyer and as
a judge, Brandeis remained “the man of statistics
and the master of economics.” But the facts he
marshalled in such great quantities were sterile
unless put to a greater task, harmonizing the law
with the reality of life. He argued that the good
society had to be based on morality and that its
laws could be neither moral nor useful unless they
reflected changing social circumstances. As a
pragmatic matter, if legislators and the judges
who assessed the constitutionality of laws dis-
tanced themselves from the realities of felt neces-
sities, the rule of law itself would be threatened.
He assumed that the Founding Fathers had shared
his views and insisted not only that the Constitu-
tion could be utilized to respond to altered social
needs but that it had been designed to do so.
Lawyers and judges shared the legislators’ re-
sponsibility to educate themselves about social
facts and to base their arguments and judgments
upon them. Democracy required no less. Judges
were obligated to hand down socially responsive
judgments and then to explain and justify their
decisions to the public, educating them in the
process.

Frankfurter called Brandeis’ sociological ju-
risprudence “an organic constitutional philoso-
phy, which expresses his response to the deepest
issues of society.””* It reflected a view of law as
both growing out of and affecting an endlessly
evolving social reality. A jurisprudence that
anchors law in the public will while limiting the
public’s power to abridge individual rights is
quintessentially democratic. By translating his
perception into lawyers’ briefs and judicial opin-
ions, Brandeis helped democratize the judicial
process and permanently altered American juris-
prudence.
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Dennis v. United States:
Great Case Or Cold War Relic?

Michal R. Belknap

“Great cases like hard cases make
bad law. For great cases are called
great, notby reason of their real impor-
tance in shaping the law of the future,
but because of some accident of im-
mediate overwhelming interest which
appeals to the feelings and distorts the
judgment.” Justice Holmes dissenting
in Northern Securities Co. v. United
States, 193 U.S. 197, 400 (1904).

“[TThe most important reconciliation of lib-
erty and security in our time,” the Washington
Post called the decision when the Supreme Court
rendered itin 1951.! Forty-two years later Dennis
v. United States® continues to occupy a prominent
place in constitutional law casebooks.’ Butshould
it? When the Courtdecided Dennis, the Cold War
was at its most frigid, and the anticommunist
hysteriaknown as McCarthyism gripped the coun-
try. The decision reflected well the frenzied
temper of those times, and it is certainly among
the most prominent legal products of the McCarthy
era. The Cold War hasended, however, and today
the doctrinal significance of Dennis v. United
States is minimal. Far from the “big case” it once
seemed to be, Dennis now looks like little more
than a legal relic of a bygone era. The time has
come to ask whether it is just a twentieth century
Dred Scott decision,* truly important only to
historians and those fascinated by the Supreme
Court.

Whatever its current significance, the Dennis
decision clearly was, as Thomas I. Emerson noted
in 1970, “one of the most influential in the post-

war period.” “Everything,” as Harry Kalven, Jr.,
has observed, “conspired to make Dennis a great
moment.” Reaching the Supreme Court at the
height of the country’s preoccupation with do-
mestic communism, the case “involved the crimi-
nal prosecution of eleven leaders of the Commu-
nist Party,” and was an outgrowth of what Kalven
called, without too much exaggeration, “the great
American political trial.”’

Thattrial was in turn, as Peter L. Steinberg and
I have demonstrated, the product of a blatantly
political prosecution.® When the World War II
alliance between the United States and the Soviet
Union deteriorated into a postwar confrontation
over the future of Central and Eastern Europe,
President Harry S. Truman sought to rally the

President Harry Truman with Hubert Humphrey (left)
on the campaign trail in Fargo, North Dakota in 1948.
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American people behind costly international ini-
tiatives designed to check Soviet expansionism
by characterizing what was essentially a conflict
of interest between two powerful nation states as
a struggle between communism and democracy.
Capitalizing on the traditional American ten-
dency to define international issues in moral
terms and playing on traditional American fears
of radicalism, Truman managed to enlist biparti-
san support for his anti-Soviet foreign policy, but
atahigh political price. In 1944 some Republican
conservatives had attempted todiscredit Truman’s
Democratic party by linking it to communism.
Voters had displayed little interest in such charges
then, but by 1948, with the aid of some spectacu-
lar revelations of Communist espionage during
the 1930s and early 1940s, a threatening interna-
tional situation and the president’s inflated rheto-
ric had made what was once a non-issue into a
compelling concern.

It was nota worry of Truman and his advisers,
who considered communism an international
problem, not a domestic one. The president

dismissed the Communist Party of the United

J.Edgar Hoover (left) with Justice Hugo Black in 1965. As
Director of the FBI, Hoover suggested that the Justice
Department use the Smith Act against the CPUSA.

States of America (CPUSA), which had only
60,000 members in 1948, as a “contemptible
minority in a land of freedom.” Many Americans
did not find his position persuasive, for if what
menaced America was communism, then surely
Republicans were right in claiming that Reds in
New York City, and especially in the federal
government in Washington, were a threat to
national security. By April 1947, sixty-one per-
centof Americans favored outlawing the CPUSA,
a percentage thatrose in succeeding months. Led
by the House Committee on Un-American Ac-
tivities (HUAC), Republicans hammered away at
the Truman administration for not doing more to
combat this Red menace. Endeavoring to protect
itself against GOP charges that it was soft on
subversion, the administration initiated a loyalty-
security program for federal employees. But
Republicans and conservative Democrats also
demanded to know why the Justice Department
was not employing the Smith Act® against the
CPUSA. A sedition statute enacted in 1940, that
law made it a crime to teach or advocate the
violent overthrow of the government, to set up an
organization to engage in such teaching and ad-
vocacy, or to conspire to do either. It also pro-
scribed membership in any group that provided
instruction in or championed violent overthrow.
Afterbeing grilledby HUAC on February 5, 1948
about his failure to use the Smith Act against the
CPUSA, Attorney General Tom Clark launched a
prosecution of the party’s top leaders on charges
of conspiring to violate that law. My 1977 book
represents the resulting Dennis case as a Demo-
cratic response to political pressure from the
GOP."

While agreeing that partisan motives ani-
mated the Truman administration,'" Steinberg,
writing seven years later and drawing on docu-
ments liberated from the Federal Bureau of Inves-
tigation, also pointed an accusing finger at the
FBI. According to him, the idea of prosecuting
the Communist leaders originated with the Bu-
reau, which viewed such a prosecution as part of
acampaign to educate the American people about
the dangers of communism.'? “The FBIL,”
Steinberg contends, “was seeking a precedent
which would allow the arrest of large numbers of
left-wingers in peacetime and masses of people in
wartime.”"® Pursuing that objective, the Bureau’s
director, J. Edgar Hoover, suggested to Attorney
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General Clark that he consider using the Smith
Actagainstthe CPUSA. After HUAC hammered
Clark on February 5, 1948, the FBI quickly sup-
plied the attorney general with a giant “brief” (or
investigative summary), that could serve as the
basis for such a prosecution. Hoover’s organiza-
tion then orchestrated a campaign to pressure
sometimes reluctant Justice Department lawyers
into indicting the Communist leaders.'* Steinberg
concludes, “The Bureau’s role in securing Smith
Act prosecutions. . . was direct, persistent, and
persuasive.”!®

Students of the FBI concur. Kenneth
O’Reilly,'® Richard Gid Powers,'” and Athan G.
Theoharis and John Stuart Cox'® all agree with
Steinberg that the FBI viewed prosecution of the
leaders of the CPUSA under the Smith Act as a
way of educating the American people about the
dangers of communism and mobilizing public
support for a crusade against the Red menace.
Powers also supports Steinberg’s contention that
the FBI hoped to use this as a test case to establish

a precedent that would provide a legal basis for
mass arrests in an emergency.'® Other scholars
are a bit less inclined than Steinberg to view
Hoover and the FBI as the instigators of the
Dennis prosecution, but even I have accepted his
contention that the Bureau played an important
role in the case’s inception.?® Perhaps Theoharis
and Cox summarize the situation most accurately
when they state that “working in tandem,” Hoover
and the Truman administration “utilized the Smith
Act’s ban against advocating revolutionary ideas
to effect prosecution of the leadership of the
Communist party . . .."”*

The administration and the FBI thereby insti-
gated a political trial. Indicted by a federal grand
jury in New York on June 29, 1948, eleven
members of the Party’s governing board spent
more than nine months in the Foley Square court-
room of Judge Harold Medina.?® In form a legal
proceeding, their trial was in fact a propaganda
battledn the Cold War. Only about ten percent of
the prosecution’s case had anything directly to do
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with the Eleven, and it was obvious from the
beginning that the real defendant in this case was
the CPUSA.2 Unable to prove that the Party was
plofting to overthrow the government, that it had
engaged in military activity, or even that it was
under the control of the Soviet government,?
federal prosecutors put Communist ideology on
trial. The theory underlying their case was that
among the central tenets of the Marxist-Leninist
philosophy championed by the CPUSA was the
overthrow of all capitalist governments, includ-
ing that of the United States. Consequently,
when Communists taught and advocated Marx-
ism-Leninism, they were violating the Smith
Act, and in reorganizing the Party in 1945 and
recommitting it to Marxism-Leninism, the de-
fendants had transgressed the conspiracy provi-
sions of that law.?* The prosecution’s case con-
sisted primarily of Communist literature, much
of it published years before the adoption of the
Smith Act. Although a number of former party
members and FBI informants supplied some-
times dramatic testimony, legally their principal
contribution was to satisfy the evidentiary re-
quirements for getting the prosecution’s literary
evidence before the jury.” The unimpressive
case presented by U.S. Attorney John F.X.
McGohey and his associates demonstrated that
the Washington Post had correctly branded this
aprosecution whose objective was “not so much
the protection and security of the state as the
exploitation of justice for the purpose of propa-
ganda.”?

The CPUSA was as guilty as the government
of using the trial for propaganda purposes. Some
of the defendants favored focusing on the denial
of the right to freedom of expression that this
prosecution involved.”” Such a legalistic ap-
proach, however, conflicted with the “labor de-
fense” strategy the Party had long employed in
criminal cases. Believing that members of the
working class could expect no justice from capi-
talist courts, Communists had traditionally relied
onmass political action to free class war prisoners
from the clutches of the law. Convinced that the
fate of accused workers would be decided in the
streets, they viewed courtrooms as battlefields on
which to fight the class war and as platforms from
which to preach their political message.*® The
Eleven’s approach to the Foley Square trial re-
flected that outlook. The defense eschewed simple

rebuttal of the prosecution’s unimpressive case.
It devoted more than a month to a pretrial attack
on the political, ethnic, and class composition of
grand and petit juries in the Southern District of
New York.?! During the trial itself defense attor-
neys paraded defendants and other Communists
to the stand to espouse the party’s ideology and
program and attack American government and
society.? Predictably, with anti-Communist hys-
teria gripping the country, this approach failed.
The mass movement that was supposed to save
the defendants never materialized, and on Octo-
ber 14, 1949, as their lawyers had anticipated, the
jury convicted all of the accused.®

Despite their ideological reservations about
the American legal system, the Eleven promptly
appealed. Their chances of success before the
Second Circuit Court of Appeals suffered a se-
vere setback on the day after oral argument ended
on June 23, 1950, when Communist North Korea
invaded anti-Communist South Korea. President
Truman quickly committed United States forces
to the Korean conflict under the auspices of the
United Nations, and by the time the court an-
nounced its decision in United States v. Dennis**
on August 1, Americans were dying at the hands
of a Communist enemy. “As this is being writ-
ten,” Judge Harrie Brigham Chase observed in a
concurring opinion, “Fifth Column activities are
aiding the North Koreans in their war against the
United Nations.”* With Korea on their minds,
Chase and his colleagues, Thomas Swan and
Learned Hand, ruled unanimously against the
Eleven. Speaking for the court, Hand rejected
arguments that Medina had erred in overruling
the jury challenge, that the jury had been biased
against the defendants, and that the judge had
committed numerous errors during the trial %

More importantly, Hand rejected the conten-
tion of the Communist leaders that the Smith Act
violated the First Amendment. Doing that re-
quired him to modify significantly what had
become the governing principle in free speech
law: the “clear and present danger” test. Shortly
after World War I, Justice Oliver Wendell Holmes,
Jr. had declared in Schenck v. United States that
when the government seeks to punish expression,
what determines if its actions violate the First
Amendment is “whether the words used are used
in such circumstances and are of such a nature as
to create a clear and present danger that they will
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Judge Learned Hand served on the Court of Appeals for
the Second Circuit from 1924 until his death in 1961. As
a member of that court he wrote the opinion upholding
the convictions of the Eleven.

bring about the substantive evils that Congress
has arightto prevent.”’ Itis not certain precisely
what Holmes meant these words to convey when
he wrote them,* but as interpreted in his dissents
in Abrams v. United States® and Gitlow v. New
York® and in a concurring opinion by Justice
Louis Brandeis in Whitneyv. California*' in which
Holmes joined, the clear and present danger test
came to permit punishment of speech only if the
words in question produced, or were intended to
produce, an imminent danger of some serious
evil. As far as Holmes and Brandeis were con-
cerned, this rule applied even when some legisla-
tive body had determined that a particular kind of
expression posed a grave threat to the interests of
society; in the Whitney concurrence they rejected
the contention of the Git/low majority that judges
should generally defer to legislative determina-
tions that a particular kind of speech posed a clear
and present danger.*> Although refined in minor-
ity opinions, the Holmes-Brandeis view eventu-
ally won the support of a majority of the Supreme
Court, which implemented itin Herndonv. Lowry
(1937).* During the early 1940s clear and present
danger “emerged as the test for the constitution-
ality of legal measures burdening freedom of

speech.”  Throughout the decade the Court
repeatedly relied upon it, expanding what had
begun as a rule for determining the degree of
constitutional protection enjoyed by allegedly
seditious expression into a principle for the reso-
lution of a wide variety of First Amendment
problems.*

Writing in 1950, Hand realized he must use
the clear and present danger test to determine the
constitutionality of the Smith Act. As a federal
district judge during World War I, he had en-
dorsed a very different approach, insisting in
Masses Publishing Co. v. Patten* that only words
of directincitement should be considered punish-
able. The Masses decision had been overruled,
however, and the position Hand articulated in his
opinion had failed to win the support of the legal
profession. Hence, he now bowed to Supreme
Court precedent and applied the clear and present
danger test.*’

Had Hand actually followed the reasoning of
Holmes and Brandeis, however, he would have
had to reverse the convictions of the Eleven.
Judge Medina had rejected a defense request for
an instruction that the jury might find the defen-
dants guilty only if Communist teaching and
advocacy had created a clear and present danger
of violent overthrow of the government. Medina
had allowed jurors to vote to convict ifthey found
merely that the CPUSA had used language “rea-
sonably and ordinarily calculated to incite per-
sons to such action” and had done so intending
that the principles it taught be regarded as rules of
action, provided the jury also determined that the
defendants had entered into their conspiracy with
the intent “to cause the overthrow or destruction
of the Government of the United States by force
and violence as speedily as circumstances would
permit.”** Following his instructions, the jury
could have convicted the Eleven even though
Communist teaching and advocacy posed no
imminent threat of violent revolution.

Committed to employing the clear and present
danger test, but realizing that in the case before
him the Smith Act had been applied in a way that
did not satisfy its immediacy requirement, Hand
reformulated the rule. Three years earlier in an
admiralty case called United States v. Carroll
Towing Co.” he had developed a formula for
determining when the owner of a barge that broke
loose from its moorings should be considered
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(From left) John Gates, Gus Hall, and Carl Winter at the Supreme Court on December 4,1950, the day the Court heard
arguments in their case, The Court upheld their convictions on June 4, 1951.

negligent and required to pay for the damage it
had caused. The gravity of the injury was to be
multiplied by the probability of it happening,
Hand declared, and if the result were greater than
the burden of taking precautions to prevent the
harm, the defendant was liable.’® In Dennis Hand
resorted to similar reasoning. There is no evi-
dence that he consciously sought to extrapolate
his Carroll Towing formula into free speech law,
let alone that he was attempting to ground First
Amendment jurisprudence in anything like mod-
ern law-and-economics theories. Although
Hand’s familiarity with economic analysis was
limited, he does seem to have recognized that,
like deciding when negligence liability should be
imposed, determining when speech ought to be
restricted required balancing the benefit of an
activity against the harm that it could cause.’' In
Dennis he used such cost-benefit analysis to
eliminate the troublesome immediacy element
from the clear and present danger test. “In each
case”, Hand wrote, “[courts] must ask whether

the gravity of the ‘evil,’ discounted by its improb-
ability, justifies such invasion of free speech as is
necessary to avoid the danger. We have,” he
added, “purposely substituted ‘improbability’ for
‘remoteness,’ because that must be the right inter-
pretation.”> Under Hand’s version of the clear
and present danger test, if the evil threatened were
grave enough, it would be extremely unlikely
ever to occur.

In this case the evil imperiling the nation was
aconspiracy to overthrow the government, which
the defendants would implement as soon as suc-
cess seemed likely. Such a “thoroughly planned
.. .and extensive confederation” might not qual-
ify asa “present danger” under all circumstances,
Hand acknowledged, but in the summer of 1948
it certainly did. The reason was the Cold War.**
Hand had a Spenglerian sense of the West as a
unique and precious civilization, one he viewed
as menaced by the spread of communism.** After
reviewing the tense state of Soviet-American
relations in 1948, he declared, “We do not under-
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stand how one could ask for a more probable
danger, unless we must wait till the actual eve of
hostilities.”** The problem with Hand’s analysis
was that the Eleven had been convicted not of
conspiring to act as a fifth column for the Cold
War enemy but of conspiring to advocate Marx-
ism-Leninism. With impassioned anticommu-
nism gripping the United States, their chances of
initiating a revolution by winning converts to
their creed were approximately zero. J. Edgar
Hoover himself had stated in 1947, “I do not for
one moment hold to the opinion that any revolu-

" tion could be effected by that group [the Commu-
nists].”’¢

While most Americans agreed with Hoover’s
assessment, they also shared Hand’s conviction
that as an internal extension of the external Soviet
threat, the CPUSA represented a grave and prob-
able danger to national security.”” Certainly the
Supreme Court thought so. On June 4, 1951, by
a vote of 6-2, it affirmed the decision of the
Second Circuit.®® The Court’s spokesman was
Chief Justice Fred Vinson. For him, accordingto
one ofhis former clerks, cases involving Commu-
nists were “foregone conclusions.”**

Yet, so strong was the hold of the clear and
present danger doctrine on judicial minds that
Vinson too felt compelled to reconcile a decision
against the Eleven with that rule.®® He shared the
prevailing view that “an attempt to overthrow the
Government by force, even though doomed from
the outset. . . is a sufficient evil for Congress to
prevent.”®! If the authorities were aware that a
group bent on revolution was “attempting to
indoctrinate its members and to commit them to
acourse whereby they will strike when the leaders
feel the circumstances permit, action by the Gov-
ernment is required,” Vinson contended.®

The crucial issue, of course, was whether
seeking to prevent violent revolution through use
ofthe Smith Act’s conspiracy provision involved
reaching further back before the occurrence of
that evil than the clear and present danger test
would allow. Vinson thought not. He com-
mended Hand’s reformulation of the Holmes-
Brandeis test as “succinct and inclusive.” “We
adoptthis statement of the rule,” the Chief Justice
declared.®® “Likewise, we are in accord with the
court below. . . that the requisite danger ex-
isted.”®* For Vinson, as for Hand, it was the Cold
War and the relationship between the CPUSA and
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America’s Soviet enemy that constituted the threat.
The formation by the Eleven of “a highly orga-
nized conspiracy, with rigidly disciplined mem-
bers subject to call when the [Communist] lead-
ers. . . felt that the time had come for action,
coupled with the inflammable nature of world
conditions, similar uprisings in other countries,
and the touch-and-go nature of our relations with
countries with whom [they] were in the very least
ideologically attuned, convince us that their con-
victions were justified on this score,” he wrote.*
Justice Stanley Reed, who joined Vinson’s opin-
ion, articulated their reasoning even more suc-
cinctly when he wrote to his colleague Felix
Frankfurter that the “teaching of force and vio-
lence by such a group as this, . . . is enough at this
period of the world’s history to make the protec-
tion of the First Amendment inapplicable.”$

Frankfurter was far less convinced of that
than was Reed, and he entertained serious doubts
about the wisdom ofthe Smith Act as amethod of
combating communism.”” He was, however, a
proponent of judicial self-restraint, who insisted
judges should not, in assessing the constitutional-
ity of legislation, substitute their policy views for
those of the legislature that enacted it; jurists
should instead defer to the peoples’ elected repre-
sentatives so long as what they had adopted was
reasonable.®® As far as Frankfurter was con-
cerned, free speech cases were “not an exception
to the principle that we are not legislators, that
direct policy-making is not our province.” Ina
concurring opinion he argued that Congress had
already weighed the competing claims of free-
dom of expression and national security and that
in deciding Dernis the Supreme Court should
accept the balance it had struck between those
conflicting interests.” AsEmerson later charged,”
and as Frankfurter essentially acknowledged, his
reasoning represented a reversion to that of the
Gitlowmajority.” Frankfurter insisted, however,
that the two cases were different, because Dennis
involved “a substantial threat to national order
and security.”” Like Hand and Vinson, Frank-
furter took judicial notice that “the Communist
doctrines which these defendants have conspired
to advocate are in the ascendency in powerful
nations who cannot be acquitted of unfriendliness
to the institutions of this country,”™

Neither he nor Robert Jackson, who also filed
a concurring opinion, attempted to employ the
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clear and present danger test. Jackson considered
it unsuited to cases involving Communists, who
could be expected to resort to violent revolution
only under certain conditions. Determining
whether their conduct created a clear and present
danger required judges to prophesy concerning
whether and when those circumstances would
occur, he believed. Although favoring retention
ofan unmodified clear and present danger test for
use in cases of individual agitators and small
groups, Jackson contended that rule had no place
in a prosecution of the CPUSA, which he viewed
as a nation-wide conspiracy.” “What really is
under review here,” he argued, “is a conviction of
conspiracy, after a trial for conspiracy, on an
indictment charging conspiracy, brought under a
statute outlawing conspiracy.”” No proof of
clear and present danger was required in such a
case. Indeed, although the essence of conspiring
is communication, the Court had consistently
rejected the contention that punishing conspiracy
infringed upon freedom of speech.”

Although Jackson maintained this case did
not fall within the purview of the clear and present
danger test, Justice Hugo Black insisted in dissent
“that the only way to affirm these convictions is
to repudiate directly or indirectly the established
... rule.””® Black was perfectly willing to do that.
Regarding the traditional test as insufficiently
protective of freedom of expression because it
permitted suppression of speech on the basis of
judicial notions of reasonableness, he advocated
a governmental policy of unfettered communica-
tion of ideas.”

William O. Douglas was not prepared to go
quite that far. Althoughhetoodissented, Douglas
conceded that “freedom to speak is not abso-
lute.”®® Speech lost its constitutional immunity,
he believed, “[w]hen conditions are so critical
that there will be no time to avoid the evil the
speech threatens. . . .”®" The Court should have
used the real clear and present danger test, Dou-
glas thought.*? He found disturbing the lack of a
jury finding that the kind of threat it required
existed, as well as the absence from the record of
any “evidence whatsoever showing that the acts
charged. . . have created any clear and present
danger to the Nation.”® While international
communism was “nobogeyman, ... Communism
as a political faction or party in this country
plainly is.”®* Douglas simply did not believe that

American Communists were “so potent or so
strategically deployed that they must be sup-
pressed for their speech.”®

His contention that they did not pose a clear
and present danger to national security was al-
most certainly correct,* and since McCarthyism
ebbed in the late 1950s, most commentators have
joined Douglas and Black in criticizing the Den-
nis decision. The position of conservative histo-
rian Herman Belz, who defends it as a sensible
compromise, that used liberal legal doctrine to
satisfy conservative demands to stop the CPUSA,
is definitely a minority one.*” British scholar
David Caute condemns the Court’s ruling as
absurd and faults both the intellectual and legal
quality of Vinson’s opinion.*® Law professor
Marc Rohr accuses the majority of adopting “an
approach to First Amendment issues. . . that fell
notably short of the highest level of vigilance.”®
Liberal historian Paul Murphy is harsher yet,
contending that in Dennis the Supreme Court
“demonstrated its total ineffectiveness as an
agency for defending the liberty of the individual
against any government program publicly justi-
fied as a response to internal subversion.”*®

This retrospective censure contrasts vividly
with the reaction Dennis elicited at the time.

Roger Baldwin (left) with Mr.and Mrs. Leonard Bernstein.
The Bernsteins are presenting Baldwin with a portrait of
himself. Baldwin, the founder of the American Civil
Liberties Union, called the Dennis decision “the worst
single blow to civil liberties in all our history.”
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Black was prophetic when he observed, “Public
opinion being what it now is, few will protest the
conviction of these Communist petitioners.”
Roger Baldwin of the American Civil Liberties
Union did excoriate Dennis as “the worst single
blow to civil liberties in all our history,”*? and
practicing attorneys Louis Boudin,”® John A.
Gorfinkel, and Julian Mack I1,** law professor
Chester James Antieau,” and political scientist
Robert McCloskey® did publish articles criticiz-
ing the decision. The popular press, however,
heaped praise upon the Supreme Court for up-
holding the government in a national security
crisis.”” “The American people in overwhelming
majority willrejoice in this judicial affirmation of
the nation’s right and power,” the New Orleans
Times-Picayuneproclaimed.”® Inthe entire coun-
try only five major newspapers criticized Dennis.”

What the popular press liked best about the
decision was that it seemed to sanction all out war
on the CPUSA. “We are fighting Communism
with blood and money on both sides of the world;
now the Supreme Court permits us to fight it at
home,” the Los Angeles Times observed approv-
ingly.'® Dennis owed its popularity to the fact
that it incarnated Cold War animosities and anti-
Communist paranoia.'””" The decision did more
than merely reflect the anti-libertarian temper of
the times, however; it also fueled the fires of
McCarthyism. The use of the Smith Act against
the CPUSA at the height of the 1948 campaign
had fostered the development of an anticommunist
political atmosphere in the United States, and the
decision of the Second Circuit increased the gen-
eral sense of fear in the country.'” The Supreme
Court’s ruling, along with subsequent prosecu-
tions of lesser CPUSA leaders, served to deprive
American Communists of whatever legitimacy
they retained. Asaresult, “vigilantism against the
Left mounted.”'®

Besides feeding the hysteria that was under-
mining civil liberties in the United States, Dennis
dealt a devastating blow to the CPUSA. “As a
practical result of the Dennis decision, the De-
partment of Justice. . . ,which had withheld insti-
tuting any further prosecutions until the Court
had ruled on the constitutionality of the Smith
Act, immediately began a series of prosecutions
of secondary Communist Party leaders in various
parts of the country.”'® The ACLU urged J.
Howard McGrath, who had replaced Clark as

Eugene Dennis, the General Secretary of the CPUSA,
tried to continue his organizing activities from the federal
penitentiary. However heavy censorship of his mail made
it difficult for him to continue.

Truman’s attorney general, to limit arrests to
those individuals against whom there was evi-
dence of personal participation in the illegal con-
spiracy,'® and the government did not cast its net
as farasitmighthave.'” Between 1951 and 1956,
though, the Truman and Eisenhower administra-
tions did secure the indictment of 126 prominent
Communists on charges of conspiracy to violate
the Smith Act and also prosecuted seven “second
string” leaders of the CPUSA under that law’s
membership clause.'” The defendants in these
post-Dennis cases repeatedly asserted that their
First Amendment rights were being violated be-
cause there was no clear and present danger. That
argument always failed, for “Dennis had virtually
settled the issue.”'* Ofthe 126 conspiracy defen-
dants, only ten won acquittal, and every Commu-
nisttried on membership charges was convicted.'”
Until 1957 appellate courts upheld all Smith Act
convictions that came before them.'"

Besides inflicting a long series of legal defeats
on the CPUSA, the Dennis case and the post-
Dennis prosecutions cost the organization an
immense amount of money. The bills for the
Foley Square trial alone may have run as high as
$500,000."" The Smith Act prosecutions also
disrupted party leadership. After beingorderedto
prison in July 1951, General Secretary Eugene
Dennis attempted to continue running the organi-
zation from inside the federal penitentiary at
Atlanta, Georgia, by passing instructions to his
wife in correspondence and during her visits. But
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Attorney General Herbert Brownell testified in favor of a bill that would take away citizenship of those convicted of

CPUSA activities. His chart demonstrates the success the Justice Department had in prosecuting Smith Act violations.

prison officials heavily, if somewhat erratically,
censored his mail, and thereby managed to a
considerable extentto isolate Dennis from the rest
of the CPUSA. Other imprisoned Communist
leaders confronted similar restrictions on their
ability to communicate with their comrades.''?
By 1953, with nine of its thirteen members in
prison, the party’s governing body, the national
committee was, according to the FBI, “more or
less inoperative.”'"® Even after Dennis and his
codefendant, John Gates, got out of prison, they
were forbidden by the terms of their parole to
participate in CPUSA activities.'"* Lacking firm
direction from its top leadership, the party suf-
fered a serious breakdown of'internal discipline.'*

The Justice Department failed, however, to
accomplish its objective of decapitating the
CPUSA. The government managed to force three
of the Eleven, who were aliens, to accept volun-
tary deportation when they emerged from prison.
By 1960, though, seven of the Foley Square
defendants had again participated in a CPUSA

convention. So had Elizabeth Gurley Flynn,
chosen in 1948 to serve with them on the national
committee, and all but one of the individuals who
were alternate members of that body when Den-
nis was decided.''®

Although the prosecutions did not decapitate
the CPUSA, they did badly damage it. Rohr
contends that Dennis and its progeny did “irrepa-
rable damage. . . to the CPUSA,”"" and I have
argued that they fatally wounded the party.'"®
While criticizing me for pushing that thesis too
hard, Steinberg also depicted the legal attack
which the federal government launched against
the CPUSA as one of the major reasons why that
organization collapsed in 1956-1957, when it lost
nearly eighty percent of its 17,000 members.'"®
Other scholars disagree. In a book published in
1992, Harvey Klehr and John Earl Haynes argue
that the CPUSA was already politically broken
when the prosecutions began in 1948, and conse-
quently that “the governmental attack on the
Communist party was more in the nature of
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shooting the wounded than an assault on a dan-
gerous foe.”'” They view the CPUSA asa victim
of self-inflicted injuries,'?' an appraisal that ech-
oes the analysis of Joseph Starobin. Starobin, a
prominent Communist in the late 1940s and early
1950s, attributes the Party’s downfall to its own
mistakes, most notably its unwavering support of
the Soviet Union, its backing of Henry Wallace’s
1948 third-party challenge to Truman, and its
creation of an underground apparatus to protect
itself from persecution.'”? The contention of
historian David Shannon, on the other hand, is
that the CPUSA was a victim of external forces.
According to Shannon, the Cold War, prosperity,
and popular anticommunism put the party on the
ropes, and then two foreign events in 1956, the
Soviet Union’s brutal repression of the Hungar-
ian Revolution and Nikita Khrushchev’s revela-
tions of atrocities committed by his predecessor,
Joseph Stalin, finished it off.'

{

Elizabeth Gurley Flynn was a founder of the ACLU. She
joined the CPUSA in 1937 and became a member of the
national committee in 1948. After serving two years in
prison for Smith Act violations, she returned to CPUSA
activities and served as chair from 1961 until her death in
1964.

Although the factors emphasized by Shan-
non, Starobin, Klehr and Haynes all contributed
to the collapse of the Communist Party, the role of
the Smith Act prosecutions was crucial. In the
first place, as Maurice Isserman notes, “As the
Communists by necessity grew preoccupied with
courtroom battles, their political organizing suf-
fered accordingly.”' In the second place, legal
attack drove the CPUSA to adopt self-destructive
security measures. After numerous FBI infor-
mants, who had operated within its ranks for
years, appeared as government witnesses at Foley
Square, the party launched a drive to eliminate
unreliable members. The result was an internal
witch hunt.'” To the delight of J. Edgar Hoover,
“member after member, completely innocent of
the party’s charges [was] expelled.”'* Others
were dropped from the rolls for failing to
reregister.'”” Between 1948 and 1953, the mem-
bership of the CPUSA declined by fifty per-
cent.'”® Hoover told a congressional subcommit-
tee, “This drop has been due largely to a house-
cleaning by the Communists. . . .”'*

While eliminating some members, the Party
sent others underground. Even before the indict-
ment of the Dennis defendants, the CPUSA,
convinced that the United States would soon
succumb to fascism, had begun to create a three
level underground structure.”® The “specific
impetus” for its decision to submerge, however,
was the Supreme Court’s ruling. Anticipating it
would be negative, party leaders began planning
to smuggle at least some of the defendants out of
the country. After the Court handed down its
decision, these plans were implemented; defen-
dants Robert Thompson, Gil Green, Henry Win-
ston, and Gus Hall jumped bail and disappeared.
Their disappearance was taken by many ordinary
members as a signal to go underground too. They
dropped party activity, changed occupations, and
even adopted assumed names."' Some skulked
about the country in disguise, while others went
into hiding abroad.'*

The whole underground venture was a fiasco.
It validated the conspiratorial image of the party
that the FBI and the Justice Department were
trying to project through the Smith Act trials. The
CPUSA became inward looking and secretive,
largely abandoning its long struggle for popular
acceptance and support. In addition, the “under-
ground foolishness” imposed immense physical
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Angela Davis, an African-American philosophy instructor, was one of the most prominent members of the New Left
to join the Communist Party. Her 1972 trial on murder charges brought substantial media attention to herself and the
Communist Party. She is shown here at a 1976 press conference for the party’s presidential and vice presidential
candidates.

and especially psychological hardships on the
participants.'® It also divided the party’s leader-
ship and separated many leaders from ordinary
members, thereby creating confusion and exacer-
bating the deterioration in internal discipline
caused by the prosecutions themselves."** Fi-
nally, and most importantly, by isolating many of
the organization’s best and brightest from Com-
munist social life and the hubbub of daily party
work, it gave them an opportunity to read, think,
and begin to question basic tenets of the party
“line.” The result was erosion of the iron ideo-
logical conformity thathad always been the great-
est strength of the CPUSA."® As Klehr and
Haynes point out, “It took several years for the
undermining process to mature, but when the
party faced an ideological crisis in 1956-58, the
vastmajority of members sentunderground in the
early 1950s left it.”'*® A number who had expe-
rienced a similar type of isolation while serving
Smith Act prison sentences went with them. '*’
While Dennis and the legal assault on Ameri-
can communism that it sanctioned made a sub-
stantial contribution to the collapse ofthe CPUSA
in 1956-1958, they did not destroy the party, as
my readers and those of Rohr and even Steinberg

might conclude. Although the party limped
through the 1960s, battered and generally out of
step with the burgeoning New Left, it did play a
major role at several gatherings held to unify
American radicalism. By the end of the decade
the CPUSA had regained legitimacy in radical
circles.®® “As the New Left waned, some of its
disillusioned members joined the Communist
party.”® The most prominent of these was
Angela Davis, an African-American philosophy
instructor, whose 1972 murder trial became the
focal point of a massive defense campaign, that
appealed to women and African-Americans and
attracted substantial attention to the party. CPUSA
membership, still below 10,000 in the mid-1970s,
rose to around 15,000 by 1987 and held at that
level until the end of the decade.'* During the
1980s Communists edged back into mainstream
politics, and a few labor leaders, city officials, and
even members of Congress began to associate
with Communist-aligned organizations. Then
Party membership plunged. By early 1992 it was
down to 3,000—approximately the level of
1958—and falling rapidly. The reason was events
in Eastern Europe. The collapse of communism
inthe former Sovietempire staggered the CPUSA,
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and when Gus Hall, who had displaced Dennis as
the party’s top leader in 1959, initially supported
the abortive 1991 coup against Mikhail
Gorbachev, vigorous dissent erupted within the
party.’! Hall crushed it, but the dissidents de-
parted.'*? “The Party has survived other rifts, but
this one is likely to be fatal,” Klehr and Haynes
predict.'*® Ifthey are correct, the crisis triggered
by the collapse of communism in Eastern Europe
will have accomplished what Dennis and the
Smith Actprosecutions couldnot: the destruction
of the CPUSA.

Like its impact on the Communist party, the
effect of Dennisv. United States on American law
was spectacular but transitory. Nineteen years
after the decision, Emerson proclaimed, “The
Hand-Vinson formula. . .has never been used
" again.”'* The Supreme Court began to back
away from Dennis as early as 1957 when it
decided Yates v. United States.'® By then the
Court had three new members, who were quite
concerned about the excesses of McCarthyism:
Chief Justice Earl Warren and Associate Justices
John Marshall Harlan and William Brennan.
While Brennan had taken his seat too late to
participate in Yates, Justice Frankfurter, who had
also been shaken by the runaway crusade against
domestic communism, and another member of
the Dennis majority, Harold Burton, joined with
Warren, Harlan, Black, and Douglas to overturn
the Smith Act conspiracy convictions of fourteen
California Communist leaders.'#

Speaking for a 6-1 majority,'” Harlan took
the position that, as the current “Communist Party
came into being in 1945, the three-year statute of
limitations barred any prosecutions for conspiracy
to organize initiated after 1948.'% Only the
Eleven could be properly punished for that of-
fense. In addition, Harlan held that the trial judge
had erred in failing to instruct the jury that it could
convict the defendants only if they had conspired
to promote advocacy designed to inspire deeds
rather than merely produce intellectual commit-
ment. What the Smith Act required, he said, was
“advocacy of action, not ideas. . . .”** “[T]hose
to whom the advocacy is addressed, must be
urged to do something, now or in the future, rather
than merely to believe in something.”!

The Court did not reverse Dennis, a step that
would have been politically difficult for it to
take.’! Technically Yates was a statutory inter-

pretation case, in which the constitutionality of
the Smith Actwas noteven an issue. To Emerson,
however, it was obvious that the Court regarded
the distinction between advocacy of action and
advocacy of ideas as one having constitutional
dimensions.'” Robhr is right to insist that Yates
was not “a clear retreat from Dennis;”'** the
military euphemism “retrograde operation” might
be amore appropriate characterization. Although
Jacking doctrinal candor, the Yates decision did
effectively terminate the Smith Act conspiracy
prosecutions. Recognizing that the government
could not meet the new evidentiary standards set
by the Supreme Court, courts of appeals ordered
the release of all defendants in four pending
conspiracy cases.!™ Although authorized by ap-
pellate courts that reversed convictions in six
other cases to retry some or all of the accused, the
government itself terminated those prosecutions;
it also elected not to proceed against two groups
of Smith Act defendants who were still awaiting
trial when Yates was decided.'s

Although that decision devastated the Smith
Act war on the Communist party that Dennis had
unieashed, the Supreme Court did not repudiate
its 1951 ruling. In a 1959 opinion upholding the
contempt conviction ofa HUAC witness who had
refused to answer questions about his past or
present membership in the CPUSA,** “Harlan
cited Dennis, and used language reminiscent of
much that was said in that opinion. . . .”"*7 Two
years later in Scales v. United States'® the Court
affirmed the constitutionality of the Smith Act’s
membership clause without bothering to consider
whether, in light of the greatly diminished size
and potency of the CPUSA, the Party continued
to pose a grave and probable danger to national
security. “[W]ith respect to the [F]irst
[AJmendment,” Rohr maintains, “Scales rested
firmly and necessarily on Dennis. .. .”'%° By the
late 1960s, the increasingly liberal Warren Court
had handed down numerous decisions sweeping
away legal leftovers from the McCarthy era. But,
“Regarding punishable advocacy itself, nothing
had changed: Dennis was still good law, albeit
modified by Yates.”'*

In a sense it still is, for the Supreme Court has
never formally overruled Dennis. The Court’s
1969 decision in Brandenburg v. Ohio,'® how-
ever, effectively nullified the 1951 ruling. In the
process of overturning the conviction of a Ku
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Klux Klansman and voiding the Ohio criminal
syndicalism statute under which he had been
convicted, the Brandenburg Court declared that
what the First Amendment prohibited was forbid-
ding or proscribing “advocacy of the use of force
or of law violation except where such advocacy is
directed to inciting or producing imminent law-
less action and is likely to incite or produce such
action.”’®® This new rule, announced with re-
markable casualness in a per curiam opinion,'s
revived the imminence requirement that Dennis
had eliminated from the clear and present danger
test and in effect coupled the Holmes-Brandeis
formulation of that principle with Hand’s insis-
tence in the Masses case on treating only ex-
pressed words of incitement as unprotected.'s
Remarkably, as its authority, the Court cited
Dennis. “It was on the theory that the Smith Act
...embodied such a principle and that it had been
applied only in conformity with it that this Court
sustained the Act’s constitutionality,”
Brandenburg asserted.'®® In a magnificent bit of
understatement, Martin Redish notes that “the
difference in the two decisions’ treatments of the
imminence requirement rendered it doubtful that
Brandenburg followed the Dernis rationale.” 1%
“It seems apparent that Dennis cannot stand along
with Brandenburg, though cited therein,” Hans
A. Linde observes. “If the Smith Act survives, it
is in a tightly restricted interpretation that was
rejected in Yates and Scales, and that would not
support the convictions in Dennis.”'*” Although
the Court did not formally repudiate its 1951
decision, it recast the Dennis holding into some-
thing that Vinson and his Cold War colleagues
would nothave recognized. As Rohrremarks, “If
the Supreme Court truly meant. . . its articulation
of an ‘imminence’ requirement in Brandenburg
to be taken seriously, then the conclusion seems
inescapable that Dennis has been effectively over-
ruled. .. 68

He perhaps goes a little too far when he
characterizes Dennis as “obsolete,”'® for its
grave and probable danger principle has sur-
vived—barely—in one isolated area of First
Amendment jurisprudence: cases involving the
imposition of contempt sentences for out-of-court
statements that allegedly prevent the fair adjudi-
cation of a case. Since 1941 the Supreme Court
has consistently employed some version of the
clear and present danger test in this field.'””” In

Nebraska Press Association v. Stuart'™ in 1976,
it asserted that whether a judge could restrain the
news media from publishing or broadcasting ac-
counts of confessions, admissions, and other facts
strongly implicating the defendant in a murder
case depended on whether the gravity of the evil
that would result from such reports, discounted
by its improbability, justified the invasion of free
speech necessary to prevent it. The Court cited
Hand’s opinion in Dennis to support this conclu-
sion.!” Two years later in Landmark Communi-
cations, Inc. v. Virginia'™, however, it stated that
not only the character of the evil arising from a
particular utterance, its magnitude, and its likeli-
hood must be considered, but also its “immi-
nence.”'” The Court did not mention Dennis,
citing instead older cases, such as Pennekamp v.
Florida'™ and Bridges v. California,'™ that had
relied on the classic Holmes-Brandeis version of
the clear and present danger test.

Thus, although Dernnis may not be totally
obsolete, Kalven’s contention that it “has no
doctrinal significance in its own right” is at most
only a slight overstatement.'” Since 1951 the
Supreme Court has fundamentally altered its ap-
proach to speech advocating violence and viola-
tion of the law, recasting the analysis in such cases
from “an exercise in assessing likely consequences
along a continuum, to an exercise in characteriz-
ing [a speech-related] act as either ‘in’ or ‘out’ of
adefined category of unprotected incitements.”'”®
Dennis is a legal museum piece. Its significance,
as Kalven recognized, is “as part of the intellec-
tual history of the clear and present danger test. .

. On [this] level, the opinions are a source of
endless fascination.”!” But living law, Dennis is
not.

To be sure, it could rise from the dead. As
Robhr points out, “[T]he precedential foundations
of the Brandenburg ‘test’ are quite fragile. . .,”
and it is not at all clear that the Supreme Court
would apply that rule in a genuinely difficult
case.'®® Should the United States again confront
what most people perceive as a major threat to its
national security, should the kind of political
hysteria that inundated the country around 1950
again wash over it, and should Americans again
come to view the speech of some group or indi-
vidual as a serious but not immediate threat to the
nation’s welfare, the Supreme Court might well
resuscitate Dennisv. United States. '™ Even ifthe
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Court did not do that, it might reformulate the
Brandenburgrule in the spirit of Dennis, justas in
that case it recast the clear and present danger test
to legitimate repression.

For the moment, though, Dennis belongs to
the historians. It is just another chapter in the
grotesque history of McCarthyism. The decision
had only a fleeting effect on constitutional law,
and even its impact on the Communist party,
although devastating, was transitory. Dennis
served mainly to give the imprimatur of the
Supreme Court to an assault upon freedom of
expression and association that was the essence of
McCarthyism. Rather than upholding what the
Court itself has characterized as “a profound
national commitment to the principle that debate
on public issues should be uninhibited, robust,
and wide-open,”'®2 Dennis v. United States sanc-
tioned the banishment of genuinely radical view-
points from American political discourse. Al-
though substantial achievements, those are hardly
laudable ones. “[I]n the end,” as Kalven con-
cluded, “Dennis does not prove [to be] a great
case....”!®
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The Appointment Of John McLean To The

Supreme Court:
Practical Presidential Politics In The Jacksonian Era

Michael A. Kahn

A sitting president whose father had been a
leading Northeastern politician is defeated
soundly at the polls by a tall and handsome
Southerner from a small state which had never
before sentapresidentto Washington. The nation’s
capital is rife with gossip and intrigue over the
new president’s cabinet selections, and numerous
senators are under consideration for the new
administration. The yearis 1828 not 1992, and the
Democratic president was Andrew Jackson, not
Bill Clinton.

The highly charged transitional political envi-
ronment of 1828-1829 produced the nomination
and confirmation of one of the most colorful and
dynamic politicians ever to sit on the Supreme
Court—John McLean. Indeed McLean, during
the thirty-two years he sat on the Supreme Court
with such judicial giants as Marshall, Story and
Taney, continuously used the Supreme Courtasa
political perch from which to reach for the presi-
dency. Itis entirely fitting thata man who used his
Supreme Court Justice position as a political
arena should have come to the Court in political
circumstances that were unprecedented at the
time, but which set important political precedents
which are honored to this date.

This is the story of John McLean’s appoint-
ment to the Court, but it is also the story of John
Crittenden’s unsuccessful nomination forthe same
seat; therein lie the precedent-setting events. Af-
ter it was clear that he had been defeated for re-
election, Jackson’s predecessor, John Quincy
Adams, set about filling a vacancy on the Court
that had been created by the death on Auguust 25,

1828 of Justice Robert Trimble of Kentucky.
Thus, Adams was following in the footsteps of
his famous father who had succeeded in frustrat-
ing his successor, Thomas Jefferson, with a se-
ries of lame duck appointments. But in 1828 the
United States Senate refused to to deny Jackson
the spoils of his victory and thereby set a prece-
dent which has prevented any president since
that date from making a lame duck appointment
to the Court.

The spoils systems not only defeated the

Associate Justice Robert Trimble of Kentucky died in
1828 after serving only two years on the Bench. He was
succeeded on the Court by John McLean, who served for
thirty-two years.
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Crittenden nomination but also directly led to
John McLean’s decision to take the nomination
for reasons that are certainly unique in American
history. McLean did notbecome a Supreme Court
Justice to satisfy a noble ambition to serve on the
Court. Rather, he actively sought refuge in the
Supreme Court to escape from his obligation as
Postmaster General. McLean did not want to fire
Adams’ sympathizers in the Post Office who he
believed would support his own candidacy for
president in 1832. McLean accomplished this
featby convincing Jackson, only one day after the
inauguration, to nominate William Barry to the
office of Postmaster General rather than to reap-
point McLean to the post as had been previously
announced. By placing Barry in the cabinet, he
would be free to nominate McLean on the Court.
Thus, the tale of John McLean’s historic nomina-
tion to the Supreme Court involves the nomina-
tions of three men to the Court: first, John C.
Crittenden; then, William Barry; and, finally,
John McLean.

On August 25, 1828, Supreme Court Justice
Robert Trimble' of Kentucky died after serving
only two years on the Court. President John
Quincy Adams was at the tail end of an extremely
bitter presidential campaign,® and he delayed

Henry Clay of Kentucky declined the nomination to the
Court offered him by President John Quincy Adams.
Instead, he urged the selection of former Senator John C.
Crittenden, also of Kentucky.

filling the position until after his defeat by An-
drew Jackson was confirmed. Adams first offered
the post to Charles Hammond, a distinguished
Ohio lawyer, and then to Henry Clay, both of
whom declined.’ Clay, who had supported Ad-
ams over Jackson, urged Adams to select former
Senatorand then U.S. Attorney John C. Crittenden
of Clay’s home state, Kentucky. On December 17,
1828, Adams sent Crittenden’s name to the Senate.

The nomination created a firestorm in the
Senate giving rise to two crucial questions which
will remain forever unanswered: why did Adams
delay three and one-half months before sending
his choice to the Senate, and could Adams have
avoided or at least mitigated the lame duck claim,
so strikingly analogous to his father’s actions, by
filling the vacancy in early October? Perhaps
Adams was reluctant to fill the seat when Con-
gress was out of session. Much was made of
Adams’ delay in the Senate debates over the
Crittenden nomination. Jacksonians first criti-
cized the delay and subsequently relied on itas a
justification for their own delay in acting on the
nomination.?

The Senate debate over Crittenden was split
over the political question of which president had
the right to fill the vacancy. Those sympathetic to
Adams and his party shared the opinion of Chief
Justice Marshall who stated, “His successor will,
of course, be designated by Mr. Adams because
he will be required to perform the most important
dutiesofhis office, before achange of administra-
tion can take place.”® However, it soon became
apparent that the Democrats, or more explicitly,
those who laid claim to Jackson’s patronage,
were going to attempt to block the nomination.
Two elements of the rejection are of particular
historical significance: (1) Crittenden’s personal
campaign to be confirmed and (2) the Senate’s
rationale for rejecting Crittenden.

Crittenden was an “old court” Kentucky con-
servative who aligned himself with Henry Clay.
In 1828, he declined the gubernatorial nomina-
tion, but he did mount a losing bid for the state
legislature. When he first learned of his nomina-
tion, he wrote Clay and observed with evident
pride that he had not sought the nomination, and
he indicated that he would not actively seek the
office at this time.® But as his biographer notes,
Crittenden was soon bitten by the bug and began
seeking support for his nomination.” On Decem-
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President John Quincy Adams was largely unsuccessful in getting nomi-
nees through the Senate after his loss to Andrew Jackson in 1828. After
leaving the White House, he served in the House of Representatives from
1831 until his death in 1848.

ber 27, Crittenden wrote to Clay that he felt he
must act in his own self-defense, because it was
clear that the decision was to be purely political.
He sent to Clay, who served as his out-of-Senate
campaign manager (John Chambers was his in-
Senate manager), a packet of letters to be deliv-
ered to various congressmen.® Crittenden was
first misled to believe that he would be confirmed
unlessamotion totable all Adams’ appointments,
an unusual tactic, passed.” His strategy was to
apply pressure directly upon senators, soliciting
votes through Chambers, Clay and others. While
implementing this plan, he complained to Clay
and Chambers that he was being ignored and let
down by his friends, noting a lack of correspon-
dence from Washington.'® Clay tried to relieve
Crittenden’s anxiety on that point but was blunt
about his allies’ chances; “the policy of the Jack-
son party will be delay, and ultimately to post-
pone it altogether.”'" Senator Chambers summa-
rized the feeling of the Adams party when he
referred to the entire affair as pervaded by “dis-
graceful and degrading party feeling.”'?

Adams and Clay believed that the ultimate

rejection of Crittenden was a pure
political maneuver based on the
philosophy that to the victors be-
long the spoils. Crittenden, Clay
and Chambers perceived the prob-
lem as a purely political one, and
they directed all of their efforts
toward persuading Federalist and
neutral senators to purge political
bias from the debate. Crittenden
himself, his views and the views of
his friends (at least on judicial mat-
ters) were never really at issue dur-
ing the Senate debate. Neverthe-
less, Crittenden took the debate’s
results bitterly, remarking in a let-
ter to Clay that “there is a taste of
dishonor which my nature revolts
at.”" Realistically, the entire
Crittenden campaign was a futile
effort, doomed in advance and
sealed with the reference of the
nomination to the judiciary com-
mittee by a vote of the Senate; the
Adams-Clay forces simply did not
have the votes, and he and Clay
knew it.'* Indeed, with one puz-
zling exception, every nomination to office sub-
mitted by Adams during this session of Congress
was rejected or delayed indefinitely.

The nomination was sent to the Senate on
December 18, 1828, and on that day, it was re-
ferred by a motion to the judiciary committee.
Though a seemingly ordinary and innocuous
move today, such a motion was extraordinary at
that time, and indeed the Adams’ forces had
blocked such a motion two years earlier during
the Trimble confirmation fight. At first, as Cham-
bers reports, the Adams’ senators were not anx-
ious to have the nomination reported to the com-
mittee because of the unavailability of Daniel
Webster and other sympathizers.'®

However, on January 26, 1829, the judiciary
committee reported two resolutions. The first
resolved that it was not expedient to take up the
nomination at that time. The second resolved that
the decision be delayed until the judiciary com-
mittee reported on the latest version of the judi-
ciary act. Chambers then offered an alternative
resolution, demanding immediate action on the
nomination. On February 12, 1829, Chambers’
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Daniel Webster (left) and Levi Woodbury (right) were colleagues in the United States Senate during the Crittenden
nomination and debates. Webster supported the nomination and Woodbury opposed it. Woodbury would later join
the Supreme Court and served for five years with John McLean, the person who ultimately filled Trimble’s seat after

]

Crittenden’s nomination failed.

motion was rejected by a vote of twenty-four to
seventeen after the Senate debates, which took
place on February 2 through February 5 and
February 9 and February 12. Voting for the
motion were old Federalists and others includ-
ing, notably, Daniel Webster. Those voting
against the motion included Senators Branch and
John Eaton (both of whom were named to
Jackson’s cabinet three weeks later) and Sena-
tors Tazewell, Hayne, Woodbury and White,
who were prominently mentioned for the cabinet
at that time.

The vote of Senator Johnson of Kentucky is
illustrative of the political environment. On
Christmas Day 1828, Johnson wrote Crittenden
wishing him well and indicating that he was in
favor of the nomination, but under heavy party
pressure to vote against it.'® Johnson, who had an
eye on the cabinet or Courthimself, voted against
Chambers’ amendment on February 12. Subse-
quently, Johnson did not cast a vote, because
minutes later, by a vote of twenty-three to seven-
teen, the Senate resolved “[t]hat it is not expedi-
ent to act upon the nomination of John J. [sic]

Crittenden, as a Justice of the Supreme Court of
the United States, during the present session of
Congress.” Similarly, Clay wrote Crittenden that
he had personally seen Senators Tyler and Smith
(South Carolina), and each senator had indicated
his support for Crittenden. In fact, Smith voted
against Crittenden, and Tyler’s vote was not
recorded.’

The debate itselfis a fascinating record of the
vitality of Congress at that time. Chambers
stressed two points: it was an unconstitutional
usurpation of presidential power to take the
choice away from Adams, and “the public will
and must believe that this Mr. Crittenden is
postponed and virtually rejected for no other
earthly reason than that he was not in favor of
General Jackson for President.”'®

John Berrien of Georgia, the chairman of the
judiciary committee led the fight with Senators
Hayne and Eaton. These senators argued that the
will of the people would be circumvented by
allowing Adams to select Trimble’s successor;
some of them (Senator Holmes especially) sug-
gested that lame duck appointments should never
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Senator John Berrien of Georgia was chair of the Senate
Judiciary Committee during the Crittenden nomination.
He later joined the Jackson cabinet as Attorney General.

be approved.

It is notable that the Senate refused to fill the
seat despite threats that since only four of the
authorized Justices were present in Washington
(the Second Circuit Justice was ill, the Southern
Circuit Justice was delayed by an accident in the
Carolinas, and the vacancy was from the Sev-
enth), the entire Supreme Court session might be
lost. Moreover, the Senate rejected Crittenden
without ever discussing his qualifications or his
views. The Senate simply acted out the political
philosophy that the majority may rule with naked
power, not even bothering to offer any viable
justifications. The record is remarkable for its
insensitivity to Crittenden the man or to the
political precedent that the senators were setting.

Crittenden’s defeat was neither his last expe-
rience with the spoils system nor as a candidate
for the Supreme Court. In 1829, Crittenden suf-
fered the further indignity of being removed as
U.S. Attorney for Kentucky (despite having two
years left of his term) in favor of a Jackson
sympathizer. During the next thirty-two years,
Crittenden had an extremely distinguished ca-
reer as a lawyer and a politician. He argued

several significant cases before the Supreme
Court, served as Attorney General under Harrison
and Fillmore, and returned to the United States
Senate. The final ironic episode of his political
career occurred in March 1861, when he was
seventy-four years old. Lincoln actively consid-
ered appointing him to the Supreme Court, be-
cause he was from a border state which was not
yet committed to secession.'” Once again, oppo-
sition to his nomination developed in the Sen-
ate—this time because his position on slavery
was too mild for the radicals and too extreme for
the Southern sympathizers—and once again his
candidacy for the Court failed before it even
reached the Senate floor.

Returning to February 1829, after Crittenden
was disposed of, speculation began about whom
President-Elect Jackson would nominate to the
Supreme Court. Since Trimble (and Crittenden
and Todd for that matter) were from Kentucky, it
was assumed that his replacement probably would
be from Kentucky, though candidates from both
Ohio and Tennessee emerged.

The leading Jacksonians in Kentucky were
Kentucky Supreme Court Justice Bledsoe, George
Bibb, John Rowan, Amos Kendall, Francis Blair
and William Barry. These men at various times
held almost every important office in Kentucky;
in addition, Kendall, who wanted to be Attorney
General and who later replaced Barry as Post-
master General, was the leader of the radical
party in Kentucky and was the editor of the
radical newspaper, Argus. Barry had been the
Chief Judge of the “new court” (Bibb and Blair
were also on that Court), and in 1828, he ran as
the Jacksonian candidate in the August guberna-
torial race. Henry Clay’s candidate, Metcalfe,
defeated Barry. However, later in 1828, Andrew
Jackson narrowly carried Kentucky over Adams,
garnering the most votes where Barry had run the
strongest. Barry, thus, became a martyr to the
Jacksonian cause.

Barry had served in the Kentucky legislature
as the lieutenant governor of Kentucky and as the
state secretary. He was known as an eloquent
speaker and had a reputation as a legal scholar
from his days as a law professor at Transylvania
University. Long before he slated Barry for the
Supreme Court, Jackson gave some reasons for
selecting him when he wrote in 1822 to Andrew
Donelson; “ Barry and Bledsoe are both men of
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John Crittenden’s defeat in 1829 was not his final bid to
join the Supreme Court. He was considered for the Court
by President Lincoln in 1861. However, his views on
slavery were too conservative for radicals in the Senate
and too extreme for Southern sympathizers.

talent, it is true they both have been taken with the
bank. . . . But as lawyers unconnected with
Politicks [sic], they are both men of great talents.”*

Certain facts emerge from the letters and other
original documents of this period (December,
February, 1829), despite the confusion and rumor
that engulfed the period: (1) the Kentucky
Jacksonian party was a strong force to be consid-
ered in selecting a nominee for the Court; (2)
Jackson owed Barry a political debt for his activi-
ties in 1828; (3) with Barry’s potential rivals,
Bibb and Rowan in the Senate, former Senator
White not desiring the position, and other key

politicians with no superior claim or ability, Wil-
liam Barry was a strong candidate with a need for
the office and many friends; and, (4) there were
enormous pressures from Jacksonians in every
region of the country to receive a share of the
spoils of victory.

Thus, in one move, Andrew Jackson could
discharge a number of political debts at a low cost
to himself when measured againstthe price to him
of his cabinet appointments. There is no evidence
that Barry’s judicial philosophy was considered
by Jackson, or by anyone else. The decision to
nominate William Barry to the Supreme Court
was paramountly a political decision that some-
one who ardently supported Andrew Jackson in
1828 would be rewarded with a place on the
Court. To that extent, the goals of the senators
who defeated John Crittenden were completely
realized.

Not everyone agreed on Barry’s competence
and role in Kentucky politics. John Pope, who
considered himself a top candidate for the bench
and the cabinet, wrote to Jackson that Barry “is
not fit for any station which requires great intel-
lectual force or moral firmness, but he is a gentle-
man in his deportment and amiable in his private
relations.” Pope also charged Barry with losing
the statehouse for the Democrats and jeopardiz-
ing Jackson’s chances in the state, not aiding
them. He suggested a minor post for Barry, for
example, the governorship of Arkansas. Jackson
obviously did not agree with Pope’s evaluation of
himself or of Barry, for Barry was selected to fill
the vacancy left by Justice Trimble’s death and
Pope was sent to Arkansas.

Barry (who became Postmaster General
Barry, not Justice Barry) remained in Jackson’s
cabinet even after the rest of the original mem-
bers split with him. Jackson wrote in 1831 that he
could always confide in Barry under any circum-
stances.? Nevertheless, by 1835, Barry had jus-
tifiably gained a reputation for irresponsibility
and lack of principle in running the Post Office,
and Jackson was forced to replace him, thus
ignobly ending his career in the Jackson admin-
istration.”

John McLean’s political career stretched over
fifty years. He was, in turn, a congressman, a
Supreme Court Judge in Ohio, an unsuccessful
senatorial candidate, a commissioner of the Pub-
lic Land Office, the United States Postmaster
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William Barry served as Postmaster General from 1829
until 1835. His candidacy for the Supreme Courtfell apart
after John McLean set his sights on the Bench. He was
nominated Postmaster General instead.

General under three presidents, a Supreme Court
Justice for thirty-two years and a perennial candi-
date for the presidency.” Clay was McLean’s
political enemy, and he complained that McLean’s
Machiavellian personality prevented Clay from
finding a basis for firing him from the Adams
administration. McLean’s complex and mercu-
rial personality allowed him to be identified po-
litically and personally with Madison, Monroe
and Adams, and later with Jackson and Calhoun.
To try to characterize McLean politically would
be to do what his contemporaries could not. He
was a controversial figure, because no faction
couldbe sure ofhisallegiances but virtually every
political party was seduced by his talents. As a
result, he was a prominent, if unsuccessful, can-
didate for president for one national party or the
other (ranging from the Jacksonian Democrats in
1832 to the Whigs in 1844 to the Lincoln Repub-
licans in 1860) during his entire thirty-two year
tenure on the court.”

From 1823 to 1829, McLean was an excellent
Postmaster General. Adams later commented that
he performed his duties better than any other
Postmaster General to date. McLean greatly ex-

panded the Post Office and the value of his
position in the government during the country’s
formative years.” McLean was very popular in
Ohio and later in Pennsylvania, and among his
fellow Methodists. Though he was an able admin-
istrator and a competent lawyer, he was first, last
and always an ambitious politician.
McLean’smostbrilliant political performance
was given when he was Adams’ Postmaster Gen-
eral in 1827 and 1828. McLean sensed correctly
that Adams was in deep political trouble and that
aggressive political support of the Clay-Adams
forces would make political enemies whose power
could crush him in 1829.* However, McLean
alsorealized that open sympathy with the Jackson
forces could cost him his job as well as his
political perch. So, in 1827 and 1828, in every
letter he wrote and in every duty he performed,
McLean made an arduous and obvious effort to
maintain his neutrality. He wrote his friend James
Monroe* and other friends and supporters, in-
cluding Jackson himself, letters preaching and
defending neutrality.” For example, in 1827, he
wrote Jackson that, “It appears to me that election
of the President is the business of the people, and
that officers of government should carefully ab-
stain from any intervention with it.”*° During the
election, McLean continued to pledge his support

James Monroe received many letters from Postmaster
General John McLean preaching the importance of neu-
trality in the Adams-Jackson race.
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to the Adams administration, but he also re-
mained on good terms with Calhoun, Jackson and
other administration foes.

Not surprisingly, McLean’s posture infuri-
ated Adams’ most ardent supporters, including
Henry Clay. They interpreted McLean’s neutral-
ity as pro-Jackson, and many of the General’s
supporters agreed.’' In the House of Representa-
tives, Congressmen Clarke, Litchen and Buckner
and, in the cabinet, Secretary of War James
Barbour and his replacement Peter Porter op-
posed McLean and urged his dismissal. Henry
Clay vociferously advocated McLean’s removal
and is rumored to have vetoed even the thought of
elevating McLean to the Court in 1826 when
Justice Todd died.

During the election, McLean wasbeing pulled
by both sides to do one thing or another.
Richardson, from the Jackson camp, urged him as
late as October 1828 to resign his position and
help Jackson in Ohio, because after the election,
Clay and Adams will, “prostrate you in the na-
tion.”? McLean responded that he would not
resign nor interfere in any way in the election and
that he would rely on the people to vindicate him.
He did, in fact, steer a neutral course according to
his biographer “with Machiavellian adroitness.”

Nevertheless, many of his contemporaries
considered him a Jacksonian sympathizer and a
traitor to Adams. One post-election commenta-
tor remarked, “If Mr. Adams had dismissed John
McLean eighteen months ago the result would
have been different in Ohio.”*

The reason for the foregoing political reac-
tion is that in 1828, in the midst of a turbulent
political campaign, neutrality was thought im-
possible. In this bitter election, a politician was
either for Adams or for Jackson, and no middle
course was tolerated. In substantive action and
word, McLean was neutral, but his neutrality as
Postmaster General was a blatant omission as far
as Adams’ supporters were concerned. By not
mobilizing the Post Office behind Adams, and
not organizing support for him in his other areas
of influence, McLean was abdicating his politi-
cal responsibility to Adams. However, Adams
could not discharge McLean without identifying
any wrongdoing as an excuse because to do so
would have been an admission that an explicit
duty of McLean’s office was political support.
Later, in April of 1829, Adams wrote Barbour

James Barbour, brother of Justice Philip Barbour, served
as Secretary of War under President John Quincy Adams
and opposed McLean and urged his dismissal as Postmas-
ter General.

and acknowledged that McLean may have acted
as a political neutral, but he intimates his dissat-
isfaction with this role.** Though Adams was
suspicious of McLean during his administra-
tion—always looking for evidence of duplic-
ity—he apparently held no grudge against him;
for on March 14, 1829, he wrote that he was very
pleased by the appointment of McLean to the
Court.*

After Jackson’s election, there was a consen-
sus about a number of political “facts”: (1) Jack-
son would not seek a second term; (2) the persons
selected for the cabinet would be in the best
position for election in 1832;% (3) Calhoun, Van
Buren and McLean were the most popular and
powerful politicians in this new party; and, (4)
Calhoun, Van Buren and McLean would be the
top candidates for the presidency in four years.*?

From McLean’s perspective, the record is
scarce as to his activities from December 1828
until March 1829. Three aspects of his behavior
during the interregnum are clear. First, McLean
aspired to a higher position in Jackson’s govern-
ment than he had under the Adams administra-
tion, preferably Secretary of War or Navy.
McLean, however, did not believe he had a com-
mitment on the part of Jackson, for on the last day
of 1828, he wrote “I know not what may be my
fate under the new administration.”** Second,
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Rachel Jackson died only one month after her husband
was elected president. Her untimely death dampened the
victorious spirit of the Jacksonians and slowed down the
procession of prospective office holders.

McLean was probably asked by Jackson to re-
main as Postmaster General in early February,
and he agreed to do so if the position were given
cabinet rank (and therefore, more prestige, a little
more power and more money). Third, before
March 1828, McLean did not seek nor did he want
a seat on the Supreme Court; rather, he wanted to
place himself in a position from which the 1832
presidential seat would be accessible.
Jacksondidnot explain why he asked McLean
to remain as Postmaster General, but there is no
doubt that several factors greatly influenced the
decision. McLean was known to be extremely
friendly with Calhoun, Jackson’s new vice presi-
dentand new political ally, and including McLean
in the cabinet gave Jackson an opportunity to
reward this faction of his new and fragile coali-
tion. Additionally, McLean was very popular in
the West, and his selection gave that region of the
country representation in the cabinet. Of course,
McLean’s ability as an administrator and his fine
record as Postmaster General aided the decision.
Finally, McLean’s neutrality during the election,
which worked to the advantage of Jackson, was
perceived to be a debt which had to be repaid. On

this subject, history leaves no doubt: McLean’s
position in the Adams administration did not hurt
him; McLean figures prominently in all of the
post-election speculation about the cabinet; and,
his retention as Postmaster General surprised no
one.*

The election of 1828 was bitterly contested,
and the results of it were not entirely clear to
Jackson until the second week in December. Then
triumph met tragedy on December 28, 1828,
when Jackson’s beloved wife Rachel died. For a
month thereafter, Jackson’s correspondence was
dominated by references to his grief.** The usual
procedure during this era was for the state legis-
lative members of the victor’s party to approach
the soon-to-be president with a list of nomina-
tions and for individuals to solicit appointments
on their own and others’ behalf. After the 1828
election, potential candidates were placed in an
awkward and uncomfortable position. For ap-
proximately the first three weeks in December,
Jackson received the usual congratulatory letters
with infrequent solicitations for office. Those
requests were presumably to follow shortly. But
on the death of Jackson’s wife, such correspon-
dence was improper and impolite.

Nevertheless, by February 1829 (like January
1993), Washington was, as Everett described it,

John Calhoun was Vice President during President
Jackson’s first term. Jackson asked McLean, a political
ally of Calhoun’s, to remain as Postmaster General to
strengthen Calhoun’s ties to Jackson.
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Martin Van Buren was appointed Secretary of State by
Jackson in February 1829. He held the position until 1831
when he resigned in support of President Jackson in the
Peggy Eaton affair. He was elected Vice Presidentin 1832
and President in 1836.

“thronged, and General Jackson besieged with
office hunters. He is perpetually surrounded by a
couturiere of personal friends.” Included in this
small group that insulated Jackson were Senator
John Eaton, James Hamilton, Senator White and
William Berkeley Lewis. Early in February, Van
Buren was asked to be Secretary of State, though
this decision as well as Eaton’s selection for the
War Department was made in early December.*
Calhoun opposed the formerand favored Tazewell
who was later appointed minister to England, but
Van Buren’s faction won this internal battle.
Jackson had a difficult task trying to balance the
Calhoun and Van Buren factions of his new party,
as each faction was pushing an entire slate of
candidates.*

By the middle of February, it was clear that
Van Buren would be Secretary of State; Eaton
would be Secretary of War; and, McLean would
be Postmaster General with the other cabinet slots
still open. McLean had consented to remaining

under the assumption that he was to retain control
over the department, and there would be no unjus-
tified purges.* But rumors and finally, an article
in the Telegraph (February 26) indicated that the
department had been brought into the cabinet for
the purpose of facilitating proscription.

McLean was facing a personal crisis. The
entire basis of his political future lay in the loyal
Post Office worker force, which he had painstak-
ingly courted for five years. He simply could not
afford to fire even a portion of these people and
replace them with Jackson supporters. Neverthe-
less, he needed a high political office to keep him
in a position to compete for the presidency in
1832.

McLean conceived of a clever solution to his
problem. He went to Secretary of War designate
Eaton and suggested a switch in their appoint-
ments. Eaton agreed on the condition that Jackson
sustain the action, and at first, the General did so.
However, Jackson later regretted this decision,
and an envoy relayed the message to McLean.

McLean then went to Jackson to seek his
assurance that widespread replacement of Ad-
ams supporters with Jackson supporters would
not occur in the Post Office Department. During
this meeting, Jackson personally, and thereafter
through aides, made efforts to encourage McLean
to remain in the cabinet; however, Jackson re-
fused to give a firm commitment not to purge
Adams’ supporters from the Post Office. Events
were proceeding rapidly as February closed and
inauguration day approached. On February 26,
William Barry was formally selected for the
vacant Court seat. The rest of the cabinet was also
filled in short order with Samuel Ingham for
Treasury, Berrien as Attorney General, and John
Branch as Secretary of the Navy. It was observed
at the time that, “In this important work by
President Jackson, no thought appeared to be
given to the fitness of the persons for their
places.”* It appears that all of Jackson’s selec-
tions were made on the basis of political alle-
giance, not skill, and the appointments were
criticized widely later.

McLean’s options were now narrowing sig-
nificantly. He could remain in the cabinet and
destroy his political base; he could resign from
the cabinet and destroy his political platform and
make enemies of the newly empowered
Jacksonians; or, he could contrive a solution



JUSTICE JOHN MCLEAN 69

Andrew Jackson served two terms as president, filling five Supreme Court
vacancies in the process. John McLean was the first and served longer than
any of Jackson’s other nominees except James Moore Wayne.

acceptable to Jackson. McLean made a fateful
decision. On March 5, 1829, the day after the
inauguration, according to James Hamilton, a
close advisor of Jackson, “The day before the
nomination was made, Ingham, at McLean’s in-
stance, called upon the President and told him that
the Postmaster General would like to take the
office of Judge.” According to Amos Kendall, a
prominent Kentucky politician, this action was
“merely as a temporary withdrawal.”*® Bell, an-
other Kentucky politician, spoke about McLean’s
motivations, commenting that “he prudently
yielded to circumstances” and that he was “kicked
upstairs” for his recalcitrance over proscription.*’
There was unanimous agreement that the issue
over which McLean left the cabinet was the firing
of Postmasters for political purposes. McLean
remarked a week later, “I was induced to indicate
a preference for the bench because. . . . I was
apprehensive that my course in the department
might not altogether harmonize with some of the
other branches of government.”*

The President solicited the opinion of Hamilton

on this switch, who encouraged it;
and, if the Kentucky delegation in
Congress acquiesced, the deal
would be made. Senator Bibb was
sent for and he was agreeable and
promised to seek out support. Af-
ter Lewisrefused to actasan inter-
mediary, Hamilton went to T.P.
Moore, aKentucky Congressman,
who expressed hesitation about
McLean’s political activity as a
judge. It was agreed that McLean
wouldbe appointed ifa promise to
remain apolitical from the bench
were exacted from him. Jackson
then called for McLean, outlined
his feeling that a judge should not
be involved in politics and then
told him that he would be nomi-
nated. The next day, March 6,
McLean was nominated for the
Court in the Senate by Jackson.

On March 9, McLean sent his
resignation as Postmaster General
to Jackson, and on the same day,
Barry’s name was sent to the Sen-
ate for that position. The nomina-
tion hit the Senate like a “thunder-
clap.” Calhoun and any of the senators were
stunned by the appointment which would remove
a potentially influential political figure from the
heart of the government.*

Proscriptionists such as Green were pleased
to be rid of the obstinate McLean and get the
malleable Barry in his place. But Branch, Eaton
and Berrien within the cabinet were against the
switch for they felt, correctly, that it would weaken
the cabinet.’® Moore, who had facilitated the
action by convincing the Kentucky delegation of
its value, was disappointed for he had wanted to
be appointed Postmaster General (leaving Barry
out), and instead he was sent to Colombia as the
Minister. Lewis and Van Buren were pleased by
this turn of events for it eliminated a potential
enemy—so they thought.

The decision was a politically expedient one.
It was not initiated nor really considered thor-
oughly by Jackson. It did not differ substantially
from the cabinet appointments in that the primary
consideration was the mitigation of the intense
personal and political pressure exerted on all
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JohnMcLean served on the Supreme Court for thirty-two
years. In all that time, he never gave up his presidential
ambitions, flirting with the nomination of the anti-Ma-
sons, the Whigs, and the Republicans throughout his
career.

sides; the philosophy and competence of the
individuals considered were not scrutinized, if
evaluated at all. To allege that this appointment
reflects any particular viewpoint about the Court
either by Jackson or his cohorts would be baseless
speculation. McLean went to the Court because
there was an opening in his circuit, and he was
seekingto find a place in the government in which
he could serve and yet not violate his political
goals. Jackson appointed him because this action
allowed Jackson to displease the least number of
people and please the widest range of factions
with his appointments. The decision was made
within twenty-four hours without any prior con-
templation by Jackson about John McLean as a
Supreme Court Justice.

John McLean, thus, became a Justice of the
Supreme Court because in doing so he thought he
could further his goal of becoming President. But,
McLean’s career did not develop as he had hoped.
Rather than becoming President or returning of-
ficially to political life in any manner, McLean sat

on the Court for thirty-two years, occasionally
writing opinions and diligently riding circuit.
McLean’s most prominent judicial legacies are
found in the six volumes of circuit opinions he left
behind, in a half-dozen prominent opinions he
wrote for the Court and in his controversial dis-
sent in the Dred Scott case.’

But, if McLean did not meet his own political
expectations, he certainly did not meet Jackson’s
either. While on the bench, McLean continued his
interest in the Post Office, constantly (and justifi-
ably) criticizing Barry’s performance and
Jackson’s policies in relation to it. As noted
earlier, McLean’s disenchantment with Jackson
took root before the administration even began;
Everett reports that McLean, only days before the
inauguration, had told him personally that he
would continue to resist proscription.*® This is
one promise that he kept.*® Politically, his align-
ment with the Jacksonians (if ever real) was
transient; as early as June 16, 1829, Duff Green
wasaccusing McLean of being a traitorto Calhoun
and “playing for Clay’s party.”* McLean never
contemplated leaving political life, but he wanted
to serve the nation and the new administration on
his own terms.>

McLean also never ceased running for presi-
dent. In 1832, the anti-Masons offered him the
nomination (he later declined it and it was given
to William Wirt after neither Clay nor Marshall
wanted it); in 1836, he was an active candidate
though he pulled out early when his chances
dimmed; and, in 1844, 1848, 1856 and 1860, he
was a frequently mentioned candidate, all while
he sat on the Supreme Court.** McLean was
labeled a Jeffersonian-Republican, a Whig, a
Jacksonian Democrat, and an anti-Mason during
his career, and he represented himself as agreeing
atone time oranother with every important leader
of the time.

John McLean’s path to the Supreme Court,
his reason for seeking out a position on the Court
and his behavior on the Court, if not entirely
unique, were unconventional and extraordinary.
However, to the extent that his appointment to the
Court was a supremely political event, his story is
as familiar as yesterday’s newspaper.
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Suits Against States:
Diversity Of Opinion In The 1790s

Maeva Marcus and Natalie Wexler'

The Eleventh Amendment to the Constitution
provides that “[t]he Judicial power of the United
States shall not be construed to extend to any suit
in law or equity, commenced or prosecuted against
one of the United States by Citizens of another
State, or by Citizens or Subjects of any Foreign
State.” Following the 1890 decision of the Su-
preme Court in Hans v. Louisiana,? scholars have
assumed that the amendment was a product of
universal outrage against the Supreme Court’s
1793 decision in Chisholm v. Georgia,® which
held that such suits could be maintained. In a
statement typical of the prevailing view, Charles
Warren wrote that the “decision fell upon the
country with a profound shock.™

While it is true that many were outraged by
Chisholm—and that the states of Georgia, South
Carolina, Virginia and Massachusetts refused
any submission to the jurisdiction of the Court
when they were sued by individuals>—opinion
on the subject was far from unanimous. Few
today realize that in cases brought in the Su-
preme Court prior to Chisholm, two states—
Maryland and New York—complied with sub-
poenas issued against them and entered appear-
ances. Maryland settled out of court; the case
against New York went to trial, a jury rendered
a verdict for the plaintiff, and the state appropri-
ated funds to satisfy the judgment. Even Georgia
was uncertain as to how to react to Chisholm’s
suit. And that state, along with South Carolina,
although refusing to assume therole of defendant,
tried to invoke the jurisdiction of the federal
courts as plaintiff, thus giving rise to perceptions
of unfairness. Such perceptions were a factor in
the arguments of a relatively small but vocal

group of pro-Chisholm commentators, who con-
tended forcefully that state amenability to suit
was a necessary bulwark against tyranny and
despotism.

Thefirst case to appear on the Supreme Court’s
docket, Van Staphorst v. Maryland, was a suit
against a state.® In 1782, an agent for the state of
Maryland had negotiated a loan from two Dutch
brothers, Nicolaas and Jacob van Staphorst. When
the Maryland legislature was apprised of the
terms of the agreement, it found them objection-
able. For the next seven years, the van Staphorsts
and the state attempted to resolve their differ-
ences, until at last the van Staphorsts decided to
take advantage of the recently constituted federal
judicial system and filed suit in the Supreme
Court of the United States.”

InNovember of 1790, the governor and coun-
cil of Maryland were served with a summons
ordering the state to appear in court in Philadel-
phia the following February to respond. Perhaps
because of the novelty of the situation, neither the
governor nor the legislature, to which he referred
the matter, raised any protest against the jurisdic-
tion of the Court at this juncture. On the contrary,
acommittee ofthe House of Delegates reported in
December that it was “of opinion the state should
immediately appear to the action of Messieurs
Vanstaphorst.” In accordance with this recom-
mendation, the legislature passed a resolution
directing the governor and council “to take mea-
sures for entering an appearance to and defending
the suit brought against this state by Messieurs
Vanstaphorst, and that they may have power to
employ such’ attornies, counsel and agents, as
they think proper.”
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Luther Martin (left) was Maryland’s attorney general at the time of the Van Staphorst case. Samuel Chase (right)
advised Martin before his appearance at the Supreme Court. The case was discontinued in 1792 with the consent of
both parties.

When the Supreme Court convened for its
February term, Maryland not only appeared, it
was represented by a complement of three attor-
neys. Luther Martin, the state’s attorney general,
later recalled that the governor and council had
“requested me to give my particular Attention to
the [van Staphorst] Suit; and assured me they
considered it a matter of Consequence that I
should personally appear at the Supreme Court of
the United States.” Martin was assisted by John
Caldwell, a Philadelphia lawyer, and the state had
also retained Samuel Chase, later to become a
Supreme Court Justice, to act as an adviser to
Martin.’

For some reason, Martin entered an appear-
ance—or rather, instructed Caldwell to enter an
appearance'®—but not a plea. The Court, how-
ever, ordered the state to plead within two months
or face a default judgment. The state complied
and, although no copy of the plea is extant, a
contemporary source indicates that it went to the
merits rather than to the question of jurisdiction:
the plea was “filed to the action in common form,
that the state never promised.”"

In fact, Maryland appears to have sensed no
danger to its sovereignty until observers from
outside the state began to comment on the case.

Shortly after the state entered an appearance in
the Supreme Court, an anonymous writer in
Boston’s Independent Chronicleraised the alarm.
The question in Van Staphorst, he wrote, was
nothing less than whether “the several States,
have relinquished all their SOVEREIGNTIES,
and have become mere corporations, upon the
establishment of the General Government”—a
popular argument against state suability.'?
Perhaps even more influential with the state
was the lengthy and widely circulated pamphlet,
Observations upon the Government of the United
States of America, written by the attorney general
of Massachusetts, James Sullivan, and published
in July of 1791. Apologizing to the state of
Maryland for attempting to “intermeddle with
their business,” Sullivan noted that the implica-
tions of the Van Staphorst suit went far beyond
the rights of a single state; he may well have been
thinking of the claim against his own state that
later became Vassall v. Massachusetts, filed in
the Supreme Court in 1793. Sullivan argued that
there was no provision in federal law for service
of process on a state, nor could there be any
workable method of enforcing a judgment against
a state. Furthermore, the most reasonable con-
struction of the constitutional provision that au-
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thorized jurisdiction over “Controversies. . . be-
tween a State and Citizens of another State” —
Article III, section 2—was that it permitted the
federal courts to hear suits brought by states and
suits brought against individuals acting as state
agents, butnotagainst states themselves. Sullivan
maintained that the states were immune from suit
by virtue of their sovereign powers before the
Revolution, and that the ratification of the Consti-
tution had not stripped them of that aspect of their
sovereignty: “The United States may as well
attempt to coerce, by their authority, the province
of Nova-Scotia as either of the states in the
Union,” he wrote."?

Possibly spurred by this outcry, the Maryland
legislature decided, while depositions in Van
Staphorst were being taken, that the safest course
of action would be to settle the dispute in order to
avoid alegal precedent upholding the exercise of
jurisdiction over a defendant state. In December
1791, a committee of the Maryland House of
Delegates reported that “it would be advisable
rather to propose reasonable offers of compro-
mise, than to permit a precedent to be estab-
lished, by which any individual foreigner may
endanger the political and private rights of this

e

state and her citizens.”" The legislature passed a
statute implementing this recommendation, and
the van Staphorsts accepted the legislature’s
offer in satisfaction of their claim. At the August
1792 term of the Supreme Court, the case was
discontinued with the consent of both parties.'*
Although Maryland ultimately ratified the Elev-
enth Amendment in 1794, signs of ambivalence
were evident at least through 1793. In December
of that year, the Senate declined to take up a
House resolution calling for a constitutional
amendment to bar suits against states, remarking
that it was “an important question, which has
occasioned great diversity of opinion among
men of the first abilities.”!®

The state of New York responded somewhat
differently to a suit against it by a private citizen.
Advised by one of'its attorneys after several years
of litigation to settle the dispute out of court, New
York’sattorney general in 1795 chose tobring the
cause to trial, no doubt because of political im-
peratives.'” Between 1791, when the suit was
instituted, and 1795, when it was concluded,
Federalists and Republicans (or perhaps more
accurately, opponents and supporters of Gover-
nor George Clinton) fought over many issues in

Governor George Clinton (left) and Eleazer Oswald (right) of New York were both well known for holding

Antifederalist views. In 1791, Oswald sued the state of New York in the Supreme Court of the United States over unpaid
salary due the estate of John Holt. Governor Clinton referred the summons to the state legislature. It was not until 1793
that a plea was filed before the Court on behalf of New York.
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in PROVINCIAL CONGRESS,
New-York, July 7th, 17738,

HIEREAS this Congrefs on the 4th Day of July
Inftant, publithed a Refolution, ordering” that che
Arms belonging to the Corporation of this Cicy be
returned to Mefits. Abrahamm Walton, and Ifec
Scars, who arc appointed a Committee to receive them : And
whereas few of thofe Arms have as yet been returned ; and ic s
eflencially neceflary for the public Scrvice, that a Compliance with
fuch Order be no longer delayed, .
Refolved, That every Perfon to whom fuch Arms were originally
delivered, or who isnow poflefled of any of them, who does not,
on or before Friday the fourteenth Day of July Inftant, deliver the
fame to the Committee aforefaid, or to their Crder, act the upper.
Barracks, fhall be decmed and treated as any Inciny to his Country.
A wtruc Copy from the Minutes.
RoperT BEnson, Sec’ry.

Printed by JOHN HOLT, in Watci-Srrecr, neas the Coffee- Houle,

John Holt served as a printer for the State of New York during the American Revolution. He printed broadsides like

the one above from his Water Street shop. After his death, his estate sued the state of New York for back pay.

New York; the constitutionality of states appear-
ing as defendants in federal court was one of
them.'® And political power in the state changed
hands during that time.

The case of Oswald v. New York arose from a
claim made by the administrators of John Holt’s
estate for back salary owed to Mr. Holt for his
years of service as printer for the state during the
American Revolution. Not receiving satisfaction
from New York state’s legislature, Eleazer Oswald,
who had been an outspoken Antifederalist,' sued
New York in the Supreme Court of the United
States.

A writissued by the Court directed the federal
marshal to summon “the State of New York” to
appear before the Supreme Court on August 1,
1791. But the marshal, who had been out of the
country, didnotserve process on Governor Clinton
until August 1, and the writ was not returned to the
Court until after its August term had ended, so no
mention of the case was made in Court records.?
Governor Clinton, widely known for his

Antifederalist views, sent a copy of the summons
tothe New York legislature at the beginning of'its
session in January 1792. The lower house, called
the Assembly, appointed a committee to consider
whatresponse should be given, but the committee
never reported. The Senate appears to have taken
no notice of the summons whatsoever.?

Thus, when the Supreme Court convened in
February 1792, no counsel represented New York,
and no plea had been entered. Oswald’s attorney
moved for a writ to compel New York’s appear-
ance at the next term of Court, which the Justices
agreed to consider.” This was the first time that
they squarely faced the issue of their authority to
order a state to defend a suit instituted by a private
citizen in the Supreme Court; in Van Staphorst,
there had been no occasion to do so, because
Maryland had not questioned the Court’s juris-
diction.

Because of a series of procedural problems,
however, the Court did not have to answer the
question until the February 1793 term,* and by
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that time Chisholm had brought his suit against
Georgia. Having heard full argument, at least by
the plaintiff’s counsel, on the jurisdictional issue
in that case, the Justices delivered their opinions,
startling to many, affirming that the Supreme
Court could hear suits by individuals against
states and ordered Georgia to “appear or shew
cause to the Contrary” by the first day of the next
term or suffer judgment by default.”® Emboldened
by the decision in Chisholm, Oswald’s counsel,
noting that once again New York had not re-
sponded to the Court’s summons, moved that a
default judgment be entered against that state as
well, unless it also appeared by the first day of the
August 1793 term. The Court granted the motion.?

Governor Clinton and Nathaniel Lawrence,
New York’s attorney general, received notice of
the Court’s show cause order in June 1793.%
Aware that the legislature would not be meeting
before the Court’s August session, Clinton and
Lawrence apparently employed counsel on their
ownauthority. On August 5, 1793, Jared Ingersoll,
representing New York, filed a plea to the juris-
diction claiming that New York was “a free,
sovereign and independent State,” and could not
“nor ought to be drawn or compelled” to defend
against Oswald’s suit.® No further action oc-
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Jared Ingersoll (left) represented the state of New York before the Supreme Courtin Oswaldv. New York. Josiah Ogden

curred at this Court session, which lasted a mere
two days.”

Between August 1793 and the February 1794
Court term, however, a session of the New York
legislature intervened. After a recent election
both houses contained sizable Federalist majori-
ties that were determined to end the political
dominance of George Clinton, and the issue of
state suability presented a fertile field of battle.
Governor Clinton wanted the legislature to enact
resolutions similar to the ones being circulated by
Massachusetts and Virginia advocating a consti-
tutional amendment to overturn the Court’s deci-
sion in Chisholm.*° Butthe Assembly rejected the
proposal,’’ and the Senate, while indicating its
support, took no action.*

Attorney General Lawrence took advantage
of the legislature’s meeting to inform the Assem-
bly in greater detail of the Supreme Court’s show
cause order in Oswald’s suit. With a default
judgment threatening the state, Lawrence wanted
the legislature’s advice as to how to proceed.”
The day after receiving Lawrence’s letter, on
January 15, 1794, the Federalist party leader in
the Assembly, Josiah Ogden Hoffman, intro-
duced a motion requiring the attorney general “to
defend the rights and interest” of New York in all

Hoffman (right) was a Federalist party leader in the New York Assembly. He introduced a motion in the Assembly to
require the attorney general to defend the “rights and interest” of New York in all suits in which it was a party.
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suits in which it was a party. The Assembly and
the Senate, when it later received the resolution,
argued about the wording of the motion,* but the
result was consistent with Hoffman’s intent: the
legislature clearly instructed the attorney general
to defend the Oswald suit.

Once he knew that New York must answer
the suit, Attorney General Lawrence began to
prepare, with the cooperation of plaintiff’s coun-
sel, for a trial. The Court granted the parties
continuances in February and August 1794, and
in February 1795 the case of Oswaldv. New York
was tried by jury in the Supreme Court.>* Oddly
enough, Jared Ingersoll, who handled the trial for
New York in the Supreme Court, had advised
Lawrence that New York would lose and that the
case should be settled out of court.’® Given the
history of New York’s decision to appear in the
suit and the legisla-

scholarship has indicated. The dispute that pre-
cipitated the constitutional holding in Chisholm
concerned a revolutionary war debt that the
Georgia legislature, until the 1790s, was unwill-
ing to settle. Alexander Chisholm, the executor
of Robert Farquhar, to whom the debt had been
owing, sued the state of Georgia in the United
States Circuit Court after receiving no satisfac-
tion from the legislature. The Court issued a
summons requiring those involved in the gov-
ernment of Georgia or their attorney to appear in
Court on April 25, 1791, and the summons was
served on Governor Edward Telfair on March
21. The unprecedented nature of the case led the
governor to inform the legislature of his receipt
of the summons and also to consult Georgia’s
solicitor general, John Y. Noel, about how the
state should respond. Telfair indicated that

Chisholm had ne-

ture’s specific in-

structions to him,
however, perhaps the
attorney general be-
lieved he had no
choice but to bring
the case to a conclu-
sion in full view of
the public in the Su-
preme Court.

officials,

According to Georgia’s top legal
the framers of the
Constitution surely never meant that
states would be sued in federal courts
without their consent.

glected to follow the
I procedure spelled
out in Georgia’s ju-
diciary act for a
plaintiff against the
state.*

Noel and Tho-
mas P. Carnes, the
state’s attorney
general, jointly ad-

L
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As predicted by
Ingersoll, the jury
brought in a verdict in favor of Oswald, awarding
him $5,315 in damages and $.06 for costs—not
all that Oswald had asked, but an amount that
represented the salary owing to Holt with inter-
est.’” Oswald promptly wrote to Governor Clinton
demanding payment, and Clinton quickly re-
ferred the request to the legislature with the
further admonition that members seeking addi-
tional information should contact the attorney
general rather than the governor.*® On April 9,
1795, the legislature authorized the state treasurer
to pay Oswald the full amount of the jury’s
award.*® No evidence exists to indicate that any-
one suggested that New York should resist com-
pliance with the Supreme Court’s order.

In Chisholmv. Georgia, the most well known
of the suits against states, Georgia’s reaction has
been perceived as outraged and intemperate. Upon
closer examination, however, its response ap-
pears to have been more measured than modern

vised the governor.
The framers of the
Constitution, they wrote, surely never meant that
states would be sued in federal court without their
consent. Moreover, the Judiciary Act of 1789 had
not conferred such a jurisdiction except on the
occasions when states were plaintiffs.*! Carnes
and Noel promised that they would not allow any
breach of Georgia’s sovereignty and urged Telfair
to do so as well: “Nothing, with due deference to
your Exceliency, ought to appear on the records
of the executive department which can possibly
be construed into a recognition of the jurisdiction
of the Federal Courts in such Cases.”**

The case of Farquhar v. Georgia came up for
argument during the October 1791 term of the
circuit court. By then, Governor Telfair had de-
cided to plead to the jurisdiction and in papers
filed with the court stated that, as no court of law
or equity had jurisdiction over a suit against
Georgia without the state’s consent, he expected
the court not to consider the case. He asked the
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Alexander Dallas served as the first Supreme Court
reporter from 1791-1800. In addition he continued his
legal practice, representing the state of Georgia in a
number of cases including, in its later stages, Chisholm v.
Georgia.

courtto quash Chisholm’s writ and award costs to
Georgia.** Most surprising, in view of the posi-
tion Georgia took when it was sued in the Su-
preme Court, is the participation of Carnes and
Noel in the circuit court argument. Chisholm’s
lawyers tried to convince the judges that the
presence in court of counsel for the state should be
interpreted as an admission of jurisdiction, but the
judges did not agree.* In fact, the judges rejected
Chisholm’s jurisdictional arguments and con-
cluded that the circuit court could “exercise no
jurisdiction in the case now before it.”*
Chisholm pursued his case by instituting a
new suit within the original jurisdiction of the
Supreme Court. The Court issued a summons
dated February 8, 1792—not served on the gov-
ernor and attorney general of Georgia until July
1 I—requiring the state to appear on the first day
of the August 1792 term. Given the shortness of
time between the service of summons and the
meeting of the Court, perhaps it is not so surpris-
ing that Georgia was unrepresented. Alexander
Dallas, counsel for Georgia in a different case
before the Court, suggested to the Justices that
Chisholm’s case be continued to the following

term to allow Georgia to decide “whether she
would submitto the jurisdiction and try the cause,
orinsiston the right of not being sued.” The Court
acceded to the suggestion with the consent of
plaintiff’s counsel.*

Georgia’s actions upon hearing of the Su-
preme Court suit deserve mention. Governor
Telfair informed the legislature at the commence-
ment of its November 1792 session of his con-
cern aboutthe court proceedings. “This case,” he
wrote, “involves matters of two [sic] great im-
portance to be considered as coming within the
Executive powers, without a Legislative sense in
the premises.”*” The Georgia House of Repre-
sentatives considered the issue and passed a
resolution affirming its belief that Article III of
the Constitution did not authorize suits against
states by citizens of other states in the Supreme
Courtand declaring that Georgia would treat any
judgment resulting from such a case as unconsti-
tutional.*®* When the Senate received notice of the
House’s action, the resolution was read and
consideration of it postponed. The Senate did not
take it up again.* Having received no clear
guidance from the legislature, Governor Telfair
merely sent a copy of the Georgia House’s reso-
lution to the state’s agent, John Wereat, in Phila-
delphia.*

Thus, when Chisholmv. Georgia came up for
argument at the February 1793 term of the Su-
preme Court, no counsel appeared for Georgia.*'
Alexander Dallas and Jared Ingersoll presented to
the Court the Georgia House of Representatives’
resolution, and it was read aloud, but they de-
clined to participate in the oral argument because
Georgia had not requested that they do so.”

After the Supreme Court’s much publicized
jurisdictional decision, however, when the Court
had issued a show cause order to Georgia to
appear by the first day of the August 1793 term on
pain of suffering a default judgment, Dallas and
Ingersoll did indeed represent Georgia before the
Court“[b]y virtue of an Authority from the State.”*
Dallas promptly moved for a postponement of the
argument until the next term, which was granted
with the consent of plaintiff’s counsel.*

Before the Court’s February 1794 term, an-
other meeting of the Georgia legislature took
place. In his opening address, Governor Telfair
urged the legislature to instruct Georgia’s con-
gressional delegation to seek a constitutional
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amendment, for that seemed to him the only
remedy that would allow the states to retain their
sovereignty, and to inform the other states of this
action.”® But the most noteworthy piece of legis-
lation to come from this session was a bill passed
only by the House of Representatives which made
it a felony punishable by death for any person to
attempt execution of a federal court judgment in
the Chisholm case. The Georgia Senate took no
action in connection with the suit.*

Dallas and Ingersoll argued in the Supreme
Court in February 1794 that judgment should not
be entered against Georgia, but the Justices dis-
agreed and ruled in favor of the plaintiff. The
Court awarded a writ of inquiry to determine the
damages sustained by Chisholm as a result of
Georgia’s “breach of promise and other defaults.”"’
No inquiry took place the next term, however.
The Court ordered a jury to be summoned in
February 1795 and notice to be given to the
governor and attorney general of Georgia three
months in advance of that hearing.*® In February
1795 and in every term thereafter until the ratifi-
cation of the Eleventh Amendment was an-
nounced, plaintiff’s counsel moved fora continu-

Associate Justice James Iredell of North Carolina pre-
sided over the circuit court trial of Georgia v. Brailsford.
He believed that che decision was flawed because Georgia
had not had the opportunity to come before the Court to
prove her claim to the debt.

ance.” It appears that Chisholm did not actively
prosecute his suit after August 1794 because, in
December of that year, the Georgia legislature
settled the Farquhar claim.*

Why, after somany years, did Georgia choose
December 1794 to settle the claim? Although no
documentary evidence exists to provide an an-
swer, it may be that the legislature wanted to
avoid a Supreme Court judgment that the state
would have to honor or ignore. If the state was in
as defiant a mood as historians and legal scholars
have depicted, ignoring a judgment of a federal
court might have been precisely the action it
needed to take to demonstrate its anger—to the
federal government and to the other states. But, in
fact, Georgia, chose not to take this course. Cer-
tainly the state bridled at being called into federal
court as a defendant, but its leaders still retained
a respect for the national government and a will-
ingness to work within the system to which it had
committed itself by ratifying the Constitution.
Furthermore, not complying with a default judg-
ment would be an embarrassment for Georgia
because, during the very years it was fighting the
Chisholm suit, the state was seeking the Supreme
Court’s intervention in its favor in another case,
Georgia v. Brailsford.”

Georgia v. Brailsford began as a private di-
versity suit between Samuel Brailsford and his
partners and James Spalding and his partners in
the United States Circuit Court for the Georgia
district. The case concerned a debt contracted in
1774 by Spalding, a citizen of Georgia, and owed
to Brailsford, an English subject living in South
Carolina. The state of Georgia claimed the money
in dispute by virtue of the confiscation act it had
promulgated in 1782.% Brailsford sued Spalding
in 1790. The defendant admitted the debt but pled
that Georgia, not Brailsford, was the rightful
claimant under the 1782 act. Oral argument took
place in circuit court on April 28, 1792, and a
decision in favor of the plaintiffs was announced
on May 2.

According to Justice James Iredell, who pre-
sided at the circuit court, the decision was flawed
because the state of Georgia had not been able to
come before the court to prove her claim to the
debt. As Iredell explained in a letter to President
Washington, Georgia had attempted to join in the
defense, but Spalding’s counsel would not allow
it, so Georgia applied to the Court to interplead.
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Iredell thought the state should be permitted to do
s0, because Georgia was materially interested in
the outcome of the case and because the legal
questions inherent in it—whether the state was
entitled to Spalding’s debt under its confiscation
act and whether the Treaty of Peace of 1783 with
Great Britain affected the application of thatact to
debts owed by Georgians to British subjects—
had ramifications throughout the nation and
needed to be settled. But Iredell observed that the
court had to deny Georgia’s request to interplead
because it was legally impermissible: The court
could find no instance of such a motion being
granted except where the defendant had asked for
it, let alone where the defense had opposed it.
Moreover, even if such a precedent had existed,
Iredell believed that the Constitution would have
presented an obstacle to Georgia’s participation:
the state would then have become “a Party, though
collaterally to the principal action,” he explained,
and the Constitution provided that such cases
must originate in the Supreme Court.”

Believing itself aggrieved, Georgia did seek
relief in the Supreme Court at its next term,
August 1792, the very term in which Georgia had
been summoned to appear to answer Chisholm’s
suit and did not. Filing a bill in equity against
Brailsford and Spalding, which set out the rea-
sons why the state was entitled to the money,
Georgia moved for an injunction to stay further
proceedings in the circuit courtand to prevent the
marshal of the Georgia district from turning over
to Brailsford any money the marshal may have
obtained in execution of the judgment handed
down in May 1792.% The Supreme Court granted
the motion, and an injunction was issued to keep
the money in the hands of the court until such
time as Georgia had received a legal adjudication
of the question of to whom the debt should be
paid.®

At the following Supreme Court term in Feb-
ruary 1793, when Georgia had not yet instituted
legal proceedings, the defendants moved for the
injunction to be dissolved, and counsel for the
state had to appear to contest the motion the day
after Chisholm was argued.®® Whether the incon-
gruity inherent in Georgia’s position—refusing
to be a defendant while claiming the right to
invoke the Court’s jurisdiction as plaintiff—both-
ered Georgia was not at ail evident. But this
juxtaposition led Chief Justice John Jay to re-

Chief Justice John Jay noted in the opinion upholding the
Court’s jurisdiction in Chisholm that the state of Georgia
wanted to be able to sue the citizens of other states but did
not want to be the defendant in suits filed by citizens of
other states.

mark, in his opinion upholding the Court’s juris-
diction in Chisholm, “That rule is said to be a bad
one, which does not work both ways; the citizens
of Georgia are content with a right of suing
citizens of other States; but are not content that
citizens of other States should have a right to sue
them.”” Nevertheless, on February 20, the day
following issuance of the Court’s show cause
order in Chisholm, the Court ruled in Georgia’s
favor and continued the injunction to give the
state more time to pursue an action at law.%®

The trial of Georgia v. Brailsford took place
in the Supreme Court during the February 1794
term.” After four days of argument, the jury
brought in a verdict for the defendants.” One
week later, on the same day that counsel for
Georgia made an unsuccessful attempt to contest
the show cause order in Chisholm and a default
judgment was entered against the state, the Court
ordered the injunction in Brailsford dissolved
with costs and judgment to be entered against the
state in that case as well.”

One other state, South Carolina, while vigor-
ously maintaining its immunity from suit as a
defendant, tried to take advantage of the federal
judicial system toresolve adispute in which it was
involved. Finding itself the defendant in Cutting
v. South Carolina, the state attempted torecast the
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dispute—which it very much wanted to have
judicially resolved—so as to appear in the role of
plaintiff. The suit, filed in the Supreme Court in
1795, involved a claim brought against the state
by agents of the Prince of Luxembourg, who had
leased a ship to the South Carolina navy during
the revolutionary war. In 1785 the legislature was
on the verge of paying the debt when a new
claimant stepped forward—the king of France,
who had actually owned the ship and leased it to
the Prince of Luxembourg.”

The state thus found itself, as a resolution of
the legislature later put it, “in the situation of a
Stake Holder,”™ ready and willing to pay its debt,
but unsure of the rightful creditor. The obvious
method of resolving this dilemma would have
been to file a bill of interpleader against the two
contending claimants, forcing a judicial determi-
nation of the dispute. But for some reason the
legislature determined on a more indirect course
of action: in 1794 it paid 1000 pounds of the debt
to the Prince’s representative, John Brown Cut-
ting, “as ameans of putting the business in a legal
train of investigation.”” Apparently, the legisla-
ture expected the French government to take up
the gauntlet and sue Cutting for the money.

The French, however, still in the throes of
their revolution, were unable to locate sufficient
documentation to support their claim in court,
and as a result did nothing. Tired of waiting for
his money, Cutting took the bold step of filing
suit against South Carolina in the Supreme Court
in August 1795. The governor—who had been
anticipating a lawsuit, but not one in which the
state was named as defendant—refused to accept
service of process. Interestingly, he did not do so
simply on the basis of a blanket assertion of
sovereign immunity. Rather, he argued “that it
was derogatory to the credit and honor of the
State, to permit a suit to be brought against it” for
a debt which the state did not dispute. Further-
more, he told the legislature, the state attorney
general doubted that a judgment in an action
solely between Cutting and the state could be
legally binding on the French Republic—so a
determination in favor of Cutting might not
insulate the state from a later claim brought by
France.”

Now facing the prospect of a default judg-
ment, the legislature at last directed the state’s
attorney general to file a bill of interpleader in the

Supreme Court—along with “a Declaration
against the Exercise of any Jurisdiction by the
supreme Court of the United States, coercive on
the State. And a Protest against this Example
being drawn into precedent.”” For some reason
the attorney general delayed almost eight months
before implementing this directive, and when he
finally acted, on August9, 1797, it was almost too
late. The day before, a jury had returned a verdict
in Cutting’s favor in the amount of $55,002.84.
But the Court, perhaps out of regard for the
delicacy of the situation, docketed a new case,
South Carolinav. the French Republic and John
Brown Cutting, and entered an injunction staying
the execution of the judgment in Cutting v. South
Carolina on condition that the state deposit the
disputed amount in court. The legislature balked,
refusing to deposit any money until the Court
ruled on the bill of interpleader itself. There
matters stood until February 1798, when—on the
same day that it dismissed three suits against
states on the grounds that they were barred by the
recently ratified Eleventh Amendment—the Court
continued South Carolina v. Cutting by consent

James Sullivan, attorney general of Massachusetts and
later governor, published a pampletin 1791in response to
Van Staphorst. His pamphlet arguing against the suability
of states was widely circulated and spurred pro-suability
responses.
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of the parties. Technically, it seems, the case is
still on the docket.

As Chief Justice Jay had observed in
Chisholm, the spectacle of states invoking the
Court’sjurisdiction as plaintiffs while resisting it
as defendants smacked of unfairness.” Jay was
not the only one who took this view. The anony-
mous author of a pamphlet published in response
to James Sullivan’s Observations commented,
“It is an odious doctrine, that a state can compel
justice from the citizens of a neighbouring state;
but may withhold it from them during her plea-
sure.””™ Another anonymous writer, who pub-
lished a series of five pro-suability “letters” in
the New York newspaper American Minerva,
agreed: “these. ..states all claim and exercise the
right of compelling individuals to render Justice.
Why should not the right be mutual? Is that man
legally free, who can be forced to pay the last
penny he owes to a state; while the state may owe
him a fortune, and he cannot compel the payment
of a shilling?””

The lack of mutuality in the states’ interpreta-
tion of Article III was only one of many argu-
ments put forward by commentators who argued
against the ratification of the Eleventh Amend-
ment. Most of the contemporary commentary on
the Amendment that has come down to us is in
favor of its ratification, but it is difficult to gauge
how representative of public opinion that com-
mentary really is. Certainly, as Edmund Pendleton
wrote to his nephew Nathaniel, “some respect-
able Opinions were in the Affirmative” on the
question of state suability,* and they were every
bitas vigorous in defending their interpretation of
the Constitution as were those partisans on the
other side of the issue.

The pro-suability writers often took as their
starting point Article I11 of the Constitution. Some
relied on the opinions of the four Supreme Court
Justices who had upheld the exercise of the Court’s
jurisdiction in Chisholm, protesting the lack of
publicity these writings had received (Chief Jus-
tice Jay’s was the only one of the opinions to be
published in a newspaper). One correspondent
sent a copy of Justice William Cushing’s opinion
to the Columbian Centinel of Boston, praising
the author as “a Man, whose abilities, integrity,
republican virtue, and unshaken independence
are known and acknowledged by every citizen.”
Another lamented, erroneously, to Philadelphia’s

Edmund Pendleton (above) was president of the Virginia
Supreme Court of Appeals from 1779 until his death in
1802. He wrote his nephew Nathaniel 1792 on the issue of
state suability and noted there were respectable opinions
in favor of it.

National Gazette that the widespread dissemina-
tion of “[s]o just, so wise, so importantadecision”
had been prevented by the claimed copyright of
an expensive pamphlet edition.*

Others, writing inresponse to James Sullivan’s
Observations before the opinions in Chisholm
were announced, offered their own expositions of
the Constitution. An anonymous author in the
Columbian Centinel argued simply that “the
most natural construction of the terms” of Article
III was that the people had established “a new
tribunal . . . with a jurisdiction fully competent” to
hear suits brought by an individual against a
state.®?> Another anonymous writer went beyond
the words of the Constitution—whose meaning
he declared was plain to anyone “but a metaphy-
sician”—to its spirit. “The great principle that
runs through our Constitution,” he wrote, was
that “the states, as well as the people, are made the
subjects of federal legislation.” Making a fre-
quently heard argument,®® the author declared
that the judicial power of the United States must
be coextensive with the legislative: “What the one
commands, the other must decree the obedience
of, and the executive must enforce it.” Moreover,
the Constitution itself was full of interdictions on
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the states, which could not be effectively vindi-
cated—as Sullivan had suggested they could—
by sanctions imposed only on their individual
citizens.® To the objection that never before in
history had a sovereign power been subject to
legal process against its will, these writers re-
plied—in essence—so what? Rather than seeking
precedents from the past to bolster their argu-
ments, they reveled in the very break with a
tradition they associated with “the haughty sover-
eignties of Europe.”®

. The pro-suability writers also responded to
the practical objections Sullivan and others raised.
They easily dismissed the argument that suits
against states could not go forward because there
was no prescribed method of serving process on
a state: Congress could simply enact legislation
supplying such a

that states were to be trusted even less than
individuals: “a state is composed of numbers, and
wherever an injury is done by a multitude, the
responsibility is divided. . .. Hence a public body
never feels guilt, though every individual will
separately disapprove of the measure which does
the injury. This circumstance strongly enforces
the necessity of some provision for compelling
justice from such public bodies.”® The “pitiable
remedy”' of petitioning the legislature—the stan-
dard recourse for those with a claim against the
state—was inadequate for “matters of contract
[and] specific rights.””*?

These voices, of course, were in the minority,
perhaps in part because in many instances those
who petitioned the legislature succeeded in ob-
taining some relief.” The cases that found their

way into the courts

method.*® Harder to an-
swer was the objection
that it would be difficult
or impossible to enforce
a judgment against a re-
calcitrant state. Congress
might pass a law seques-
tering state revenues,
they suggested, orlevy a
tax directly onthe state’s
citizens, or perhaps or-

“[W]herever an injury is
done by a multitude, the re-
sponsibility is divided. . . .
Hence a public body never
Sfeels guilt. . .

»
.

werethose in which the
system for some rea-
son had broken down:
in at least seven of the
eightsuits against states
that appeared on the
Supreme  Court’s
docket before the rati-
fication ofthe Eleventh
Amendment, the plain-
tiffs had petitioned or

_—

der the state’s vacant
lands publicly sold. But
the commentators clearly preferred not to dwell
on this unpleasant question. “The constitution
supposes compliance, and not resistance,” one
wrote, dismissing as “wild and unconstitutional”
the very suggestion that a state would defy an
order of the Supreme Court.*’

While some pro-suability commentators ar-
gued that states could be trusted to comply with
court orders against them, however, others exhib-
ited a deep suspicion of state governments, main-
taining that only the threat of legal action would
ensure against their degeneration into tyranny
and despotism. A “fraudulent state,” they ar-
gued—*“for such we know there are”—should be
held to the same standard as a fraudulent indi-
vidual.®® Even the Delaware Senate adopted the
view that states should be “as compellable to pay
their Debts as Individuals are.”®

The anonymous correspondent who wrote a
series of letters to the American Minerva argued

memorialized the leg-
islature before filing
suit—in some cases more than once—but had
received little or no satisfaction.” The pages of
state legislative journals from the period, how-
ever, indicate that these were the exceptions rather
than the rule. To the modern eye, it is astounding,
first, how much time eighteenth century legisla-
tures devoted to the consideration of private peti-
tions, and, second, how frequently they seemed to
grant them. It was perhaps the states’ general
willingness to live up to their obligations that
made possible the ratification of the Eleventh
Amendment.

Things were to change, however, and soon.
Even before the official ratification of the Elev-
enth Amendment—but after it had received the
requisite number of ratification votes®—a scan-
dal broke that was to shake the faith of many
Americans in the trustworthiness of state govern-
ments. The Georgia legislature had, in 1795, sold
a vast, undeveloped tract of land known as the
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Yazoo territory to four companies of land specu-
lators in a deal universally acknowledged to have
been riddled with corruption. A year later—one
week after North Carolina became the twelfth
state to ratify the Eleventh Amendment—a new,
reform-minded Georgia legislature repealed the
act of sale. By the time of the repeal, the original
purchasers had divided up the land into small lots
and sold it to hundreds of investors, many of them
prominent and most of them located in New
England. These investors thus found themselves
with substantial claims against a mercurial state
government to which they had only recently
granted immunity from suit.

Would things have turned out differently if
the sequence of events had been reversed—if the
Yazoo scandal had emerged before the ratifica-
tion of the Eleventh Amendment? We can only
speculate, but at least one member of the Con-
necticut legislature thought they would: “There
are so many of our people concerned in the
Georgia purchase,” he wrote, “and so many oth-

’ / / //ﬂ%#/ // Wiy /////////"
In 1796, a year after the Yazoo Land Act had been passed, the Gcorgla legislature repealed it. According to traditional

accounts, the lawmakers declared that no ordinary fire should be used to burn the Yazoo Act. Instead a magnifiying
glass focused the sun’s rays to start the fire, symbolizing fire from heaven destroying the Act.

ers who have such exalted Ideas of the General
Government, thatiftheamendment to our Consti-
tution some time since adopted—taking away the
suability of a State; was now to be tryed I am
confident it would not be agreed to by this State—
tho’ it passed a few years ago by almost a unani-
mous vote of the Legislature.” The uproar was
sufficiently loud that one apologist for the Elev-
enth Amendment felt compelled to answer those
who argued that the Yazoo scandal provided a
justification for the amendment’s defeat.”’

If nothing else, the reaction to the Yazoo
scandal illustrates the fundamentally political
nature of the Eleventh Amendment debate. The
ratification of the amendment was at least in part
an effort to appease those who saw the federal
government overreaching itself; supporters of a
strong federal government may have viewed the
measure as a relatively painless way of allowing
their opponents amodest victory.”® As one anony-
mous correspondent wrote to a member of the
New York Assembly in 1794, the decision in
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Chisholm appeared worthy of support when
weighed “in the scales of pure republicanism,”
but political realities counseled otherwise: “as
this phantom of state suability is now the only
plausible basis of antifederal opposition, (as 2
measure of policy) it may perhaps be well to
amend the constitution in that particular: For of
two evils choose the least.”*® Had this author been
writing two years later amidst the fallout from the
Yazoo scandal, perhaps the choice would not
have been so clear.

The passage of the Eleventh Amendment was
thus not the inevitable outcome of the argument
over state suability that began during the consti-
tutional ratification debates of 1787 and 1788.
The uncertain reactions of the first two statesto be
sued under the Constitution indicate that the
battle lines were not yet clearly drawn in the early
1790s. Admittedly, the anti-suability forces soon
rallied and carried public opinion with them. But
those few who raised their voices in opposition,
preaching in the wilderness, might well have had
a more favorable reception had the American
people realized a few years—or perhaps even a
few weeks—earlier that the good faith of the state
legislatures was an uncertain foundation on which
to rest their legal rights.

Whether because of the Yazoo scandal or
other factors, as yet unknown, the outcry that
greeted the Supreme Court’s 1793 ruling in
Chisholm had largely dissipated by the middle of
the decade. Although the requisite number of
state legislatures had ratified the Eleventh Amend-
ment by February of 1795—Iess than a year after
Congress sent it to the states—four of those
legislatures simply neglected to inform the fed-
eral government of their actions.'® Surely, if the
states had continued to consider their suability a
burning issue, they would have taken the neces-
sary steps to have their votes recorded. Even more
remarkable, no one in the federal government

appears to have noticed the sudden disappearance
of the amendment until January of 1797, when a
senator—probably Henry Tazewell of Virginia,
who had been prompted by his state legislature—
moved for an investigation. (As it turned out,
Virginia itself was one of the states that had failed
to notify the federal government of its ratifica-
tion.) An additional year elapsed before the sec-
retary of state received all the notifications and
the president announced the official adoption of
the amendment.'’® During the three years be-
tween the actual and official ratifications of the
Eleventh Amendment, the Supreme Court con-
tinued to entertain suits against states.!”

Further evidence of a shift in the national
mood can be found in the cool reception given to
the Virginia and Kentucky Resolutions in 1798
and 1799. These resolutions, passed by the Vir-
giniaand Kentucky legislatures in late 1798, were
prompted by the unpopular Alien and Sedition
Acts, and declared the right of each state to decide
for itself the constitutionality of federal legisla-
tion. Not only did other states fail to support these
resolutions, but several passed their own resolu-
tions specifically rejecting the doctrine that Ken-
tucky and Virginia had endorsed.!®® While the
doctrine of state nullification of federal statutes is
radically different from that of state immunity
from suit, the failure of the Kentucky and Virginia
Resolutions clearly suggests that the states were
turning away from an emphasis on state rights and
prerogatives.

Viewed in this light, the surge of public opin-
ion that produced the Eleventh Amendment be-
gins to appear as, if not a flash in the pan, then
certainly less deeply rooted than scholars have
believed. It is ironic that an amendment that was
nearly forgotten a year after its promuigation by
Congress has cast such a long shadow over the
course of American constitutional jurisprudence.
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Recognized asa democratic principle binding
on governors and the governed alike, respect for
the law and the courts is “essential to the effective
and equitable operation of popular government.”
Justice Arthur T. Vanderbilt of the New Jersey
Supreme Court insisted nearly four decades ago:

It is [in] the courts and not in the legis-
lature that our citizens primarily feel
the keen, cutting edge of the law. If
they have respect for the work of the
courts, their respect for law will survive
the shortcomings of every otherbranch
of government; but if they lose their
respect for the work of the courts, their
respect for law and order will vanish
with it to the great detriment of society.?

Maintaining this respect is a challenge for any
political system. Where courts possess the power
of judicial review, as in the United States, the
challenge is intensified. Judges of constitutional
courts enforce fundamental norms against poli-
cies preferred by other officials who are usually
popularly elected or accountable in some way to
those who are. Thus, an antinomy abides: the fair
and even administration of justice versus the
political dimension of justice.

Law and Politics in the
Supreme Court

On the one hand there is the goal of “a govern-
ment of laws and not of men.”* “Courts are the
mere instruments of the law, and can will noth-
ing,”* wrote Chief Justice John Marshall in a self-

effacing denial. On the other hand there is an
acknowledgment of judicial volition: that judges
are not mere oracles and that courts affect the
allocation of power. “We are under a Constitu-
tion, but the Constitution is what the judges say it
is. . . ,”* asserted Charles Evans Hughes while
governor of New York. “The prophecies of what
the courts will do in fact, and nothing more
pretentious, are what I mean by the law,” declared
Oliver Wendell Holmes, Jr., while a justice on the

Chief Justice John Marshall wrote “Courts are the mere
instruments of the law, and can will nothing.”
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Supreme Judicial Court of Massachusetts.® “In
law, also, men make a difference. . . . There is no
inevitability in history except as men make it,”’
avowed Felix Frankfurter in the year before his
appointment as Associate Justice.

The American court system, and in particular
the Supreme Court, is an agency of government
while it is an institution of the law.* The quandary
for judges lies in adroitly combining the con-
straints that law imposes with the responsibilities
that governing requires. One task or the other is
hardly daunting. As judicial biographer Carl
Brent Swisher observed on the eve of the second,
and more activist, half of the Warren Court, a
court “determines the facts involved in particular
controversies brought before it, relates the facts to
the relevant law, settles the controversies in terms
of the law, and more or less incidentally makes
new law through the process of decision.” Com-
plexity arises, however, because the process de-
crees “a mode of informing the minds of the
responsible officers—in this instance the judges—
which is unique and which must be kept in sharp
focus in any attempt to estimate the capacity of a
judiciary to perform competitively in the gray
areas which lie between it and institutions which
are primarily legislative or executive.” It is in
these “gray areas” that the Supreme Court and the
rest of the judiciary acquire a political tint.

Judicial scholars may routinely apply the ad-
jective “political” to the Court, but for some
people the pairing is unseemly. This is because
Americans frequently use the word “political” to
refer to “partisan politics” (the struggle between
political parties to control public offices and the
nation’s destiny) or to decisions that result from
illegal or otherwise improper influences. In both
senses of the word “political” (partisan combat
and corruption), Americans properly expect the
federal courts to be “above politics.” (In states
with elected judiciaries, by contrast, judges are
frequently thrust into fund-raising and partisan
combat by necessity.)

Yetthe Supreme Court is nevertheless “politi-
cal” inadifferent sense: the Justices help to shape
public policy. Seen in this light, the Court has
been political from practically the beginning.
Manifestly, the Court is part of the political pro-
cess in at least five respects.

The first is what the Court does: its decisions.
Decisions in turn affect the political process in at

least three ways. They may affect the electoral
process directly, as has occurred when the Court
rules on legislative apportionment and voter
discrimination disputes. Other decisions
determine the substance of policy, as happens in
school segregation and abortion cases. In these
instances, a litigant typically challenges what
government has done—the policy or objective
the government has pursued. From time to time,
decisions also clarify the boundaries of political
authority in conflicts arising from the separation
and sharing of powers the Constitution mandates.
The Steel Seizure case' of 1952, for example,
turned not on whether government could cope
with labor disruptions but on whether the
president’s actions had intruded into Congress’
domain. The Legislative Veto case'' of 1983 did
not question government’s authority to deport a
particular individual but instead challenged the
device Congress had employed to order
deportation.

Capitol police restrain a man who identified himself as
Dred Scott after he ignited an American flag on the steps
of the Capitol on October 30, 1989. After Courtrulings in
1989 and 1990 on flag burning, critics of the rulings tried
unsuccessfully to overturn the decisions via constitutional
amendment,
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Responses to the Court’s decisions also tie the
Court to the political process. In some presiden-
tial elections, especially in the twentieth century,
the Court and its decisions have been a campaign
issue. Nearly as highly visible are those occa-
sions when hostility in Congress to the Court’s
rulings has led to Court-curbing bills and even to
calls for amending the Constitution to “correct”
the Court. Following the Court’s flag-burning
rulings in 1989 and 1990, for example, critics in
Congress mounted an effort, ultimately unsuc-
cessful, to overturn the decisions by constitu-
tional amendment. The Court may also be used as
a scapegoat by members of Congress seeking a
repository of blame for various ills besetting the
nation. Pro-defendant decisions in criminal jus-
tice cases in the 1960s, for example, opened the
Court to charges that it was to blame for the rise
in violent street crime. Judicial decisions may be
politically significant as well when interest groups
use them to galvanize members and potential
members, or when interest groups attempt to
influence public policy through litigation. Influ-
ence also extends beyond the opposing parties in
a case through the media of amicus curiae briefs
and law review articles that attempt to mold legal
doctrine.

Judicial selection illustrates a third respect in
which the Supreme Court remains tied to the
political process. Not only have presidents been
acutely aware of the importance of appointments
to the High Court but some have made some
appointments to maintain or to reverse certain
decisions. Eventhe prospect ofajudicial vacancy
can become part of an election campaign as
candidates promise to select the “right” persons
for the bench.

Perhaps the most obvious way that the Court
may become entangled in the political process is
through certain extra-curiam activities by the
Justices. Some Justices have been confidants to
presidents. Others have occasionally taken pub-
lic positions on issues, outside the context of
deciding cases, although rarely without arousing
controversy. Even more controversial have been
the few (most of them in the nineteenth century)
who pursued, or who were perceived as pursuing,
the presidency or vice-presidency while still on
the bench. Extra-curiam activities also include
presidential assignments, as happened when Jus-
tice Roberts took part in an inquiry on the naval

disaster at Pearl Harbor. While ordinarily not
regarded as “political” in the partisan sense, off-
the-bench duties nearly always raise questions of
propriety and Court efficiency and may generate
further debate if the subject of the assignment
becomes embroiled in strife.”

Finally, even organization and jurisdiction
have clear political implications. Of all the fed-
eral courts, the Constitution requires only the
Supreme Court. Article III left the creation of
other (“inferior”) courts to the discretion of Con-
gress. Ever since, political factors, not mere
housekeeping considerations, have infused de-
bates over the number and types of courts and the
kinds of cases they would decide.!* Moreover, the
number of Justices allotted for the Supreme Court
has been driven by more than the practical needs
of a growing country. Between 1789 and 1869,
Congress changed the number of Justices from
six to five, five to six, six to seven, seven to nine,
nine to ten, ten to seven, and seven to nine—
always with an eye to influencing the Court’s
constitutional jurisprudence.

So, the Supreme Court is political, and in most
respects unavoidably so. Recent books about the
Court reflect to varying degrees all five manifes-
tations of the institution’s political dimension.!’

Decisions

Three volumesrelate specifically to the Court’s
decisions. Considered in the order of lesser to
greater inclusiveness, one examines a single case,
the second traces the development of a doctrine
through a series of cases, and the third is cyclope-
dic in scope.

Whatever else it contains, a course in Ameri-
can constitutional law should include Cohens v.
Virginia.'®* The decision remains well-known
because in it Chief Justice Marshall delivered one
of his most nationalistic opinions in which he
expounded on the Court’s authority to review
decisions of a state court and rejected a narrowing
interpretation of the Eleventh Amendment. The
case also occasioned the last major debate on the
nature of the Constitution by the generation that
wrote and ratified the document. This litigation,
which in essence pitted the Commonwealth of
Virginiaagainst the United States Supreme Court,
is the subject of W. Ray Luce’s Cohens v. Vir-
ginia (1821), a surprisingly readable doctoral
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dissertation recently published in book form with
anew preface."”

Luce’s contribution to scholarship is political
and social, notjurisprudential. He assumes famil-
iarity with Marshall’s opinion. It is, after all,
well-tilled ground to which further cultivation
would probably bring forth little new growth.
Constitutional analysis is therefore secondary. In
its place is a skillful rendering of the case’s
historical context. The result is a volume that fills
a gap in the literature and that should be read
alongside studies of other noteworthy decisions
of the Marshall Court.'®

Although Cohens is remembered as a test of
federal jurisdiction, Luce reminds the reader that
the litigation might never have progressed in the
form it did without the intersection of several
significant forces. First among these was the
development of the lottery as a major device for
the accumulation of capital. Recall that the case
arose when Philip and Mendez Cohen, managers
of aMaryland lottery company’s branch office in
Norfolk, were fined $100 by a Virginia court for
selling tickets in the congressionally authorized
Grand National Lottery for the District of Colum-
bia in violation of a state statute banning the sale
of all lottery tickets not approved by the state
assembly. The Cohens’ parent company was one
of the largest lottery firms in the United States; it
engaged in an extensive mail order business and
offered a wide range of financial services."

The second force was the Panic of 1819. Its
economic dislocations were especially pro-
nounced in Virginia and largely accounted for
passage in 1819 of the anti-lottery statute. Legis-
lators justified the law as a means of halting the
export of capital to finance improvements in
other states at a time of financial exigencies at
home.

A third force was the scapegoat for the Panic
of 1819: the Second Bank of the United States.
Hardships the Panic wrought coincided with the
Supreme Court’s decision in McCullochv. Mary-
land ® upholding Congress’ authority to charter
the bank and denying Maryland’s authority to tax
it. The decision “helped unite those individuals
opposing the Bank. . . as the cause of their
economic problems with those who had long
been suspicious of national power, directing both
against national power in general and the Su-
preme Court in particular.”” Thus, timing and

context combined to produce a landmark case.

Luce enriches understanding of the case in
several other ways as well. For instance, he
believes that the case was arranged.

Perhaps the most telling evidence. . .
comes from the speed with which it
was appealed. The appeal happened
so fast that the Supreme Court agreed
to hear the case before it came to trial
in the borough court [in Norfolk]. The
form sent to the borough court re-
questing a record of the case for the
February Supreme Court session is
dated the first Monday in August. . . the
day of the Supreme Court's summer
session. By that time the Grand Jury
had met, but the borough court would
not meet until August 29, 1820. The
Supreme Court's request form clearly
indicates that it thought the case had
been decided and all possible appeals
rejected.?

Second, he concludes that the wide-ranging
debates in Virginia over the case (perhaps the
largest outpouring of constitutional discourse since
the controversy over the Alien and Sedition Acts
0f 1798) greatly shaped Marshall’s decision. The
Cohens pair had argued that congressional laws
for the District of Columbia made conflicting
state laws inoperable. The response in Virginia
was so belligerent that Marshall may well have
been deterred from relying on that theory to
resolve the case, short of an express congres-
sional grant of immunity. Moreover, since the
debates in Virginia focused on the authority of the
Supreme Court even to hear the case, hostility to
the Court soon overshadowed the merits of the
case. Indeed, Marshall’s opinion in Cohens is
principally a jurisdictional reply to those who
denied the High Court’s prerogative.?

Finally, Luce explores the ineffectiveness of
the negativereaction tothe Court’s opinion. “The
agitation over the Cohens decision brought to the
surface widespread popular discontent but state
rights Virginians were not able to channel that
discontent into action.” Efforts to overturn the
ruling by constitutional amendment and to estab-
lish a new tribunal to hear disputes between the
states and the central government came to naught.
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Henry Wheaton was the Supreme Court’s third reporter,
a position he held from 1816 until 1827. He published a
series of newspaper articles defending the Marshall Court
decision in Cohens v. Virginia.

To a degree Marshall himself defused the
opposition. The Court, after all, had ruled for
Virginia on the merits three days after ruling for
itself on the jurisdictional dispute. Whether by
coincidence or design, the holdings came down
justas Congress and the Virginia General Assem-
bly adjourned, thus temporarily forestalling any
official countermeasures. Moreover, Luce be-
lieves that Marshall may have influenced a series
of newspaper articles by Henry Wheaton defend-
ing the decision. “Perhaps Marshall’s constitu-
tional view was best for America,” Luce writes,
“but it was not the only valid interpretation avail-
able. Perhaps in the end John Marshall was just
the better politician.”?

Central to what did not happen was the con-
trast between the political situation after Cohens
and Virginia’s role in the election of 1800 after
the controversy over the Alien and Sedition Acts.
The parallel to 1798-1800 did not materialize.
Unlike the earlier assault on Federalist policies,
Virginia strategists were unable to coordinate
their attacks with potential allies in other states.
Opposition to the Court did not become a national
factor in the presidential election of 1820. The
Kentucky and Virginia Resolutions had stressed

therights of states in defense of individual liberty.
Cohens was different. Cohens was more easily
opposed in defense of sectional interests, not
personal freedom. If the political process had
worked for opponents of central power in 1800, it
did not work now. Advocates of the rights of
states as states would have to look for new solu-
tions that “would not be found in the political
arena and ultimately had to be settled on another
kind of battlefield.”? And the battlefields of the
Civil War offered graphic proof that some differ-
ences are not amenable to partisan or judicial
solutions.

Reverberations from that national crisis con-
tinue to energize the controversy Andrew Kull
traces in The Color-Blind Constitution.”” What-
ever may be true in other lands, political thought
and constitutional theory go hand in hand in
America. Just as one cannot fully appreciate the
American political tradition without reference to
constitutional interpretation, one’s understand-
ing of constitutional interpretation is deficient
without knowledge of the development of politi-
cal ideas. While law is frequently the instrument
of social change, only rarely is it the originator of
the ideas for change. Instead, the legal system is
an arena where ideas contend for acceptance.

Readers will find a clear demonstration of this
process in Kull’s study of the origins and devel-
opment of the non-discrimination principle in
American constitutional law—the view that the
Constitution should prohibit all racial classifica-
tions by government. The principle is far-reach-
ing: it brings within its sweep not only invidious
racial classifications but benign and ameliorative
ones as well. Yet the author denies any pretense
that his book “decides” the current debate on
affirmative action.

Short ofademonstration that the Four-
teenth Amendment was intended by
its framers to require color blindness
on the part of government—and the
evidence | adduce tends strongly to
refute any such contention—it is diffi-
culttoimagine how one could hope, by
an analysis of what was thought and
argued in the past, to conclude the
profoundly political question of what
we should do now; and | shall not
attempt to do so0.%®
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Thaddeus Stevens (above) was a Whig and later a Repub-
lican member of Congress from Pennsylvania. Along with
Wendell Phillips, he spearheaded the effort to make the
non-discrimination principle part of the Fourteenth
Amendment.

Instead, he modestly promises “to tell a story”
that traces the history, both inside and outside the
Supreme Court, of a powerful idea. His dis-
claimer is as refreshing as the promise is well
kept.

Most students of the Court associate the phrase
that the United States Constitution is “color-
blind” with the first Justice Harlan’s majestic
dissent in Plessy v. Ferguson.” Kull demon-
strates that Harlan drew on a well-established
tradition; debates on the non-discrimination prin-
ciple occurred in Massachusetts as early as the
1840s. Better known and dominant in Harlan’s
day was its antithesis: even under a precept of
“equal treatment,” government was empowered
to make “reasonable” and “appropriate” distinc-
tions based on race, however reasonableness and
appropriateness might be defined in a given era.
A portent of the continuing struggle between
these competing ideas appeared in the efforts by
Wendell Phillips and Thaddeus Stevens in the
Thirty-ninth Congress immediately after the Civil
War to make the non-discrimination principle
part of the soon-to-be Fourteenth Amendment.
Kulllays outthe usually neglected Phillips-Stevens
position alongside the successful version pushed

by John Brigham that incorporated the familiar
phrases “privileges and immunities,” “due pro-
cess of law,” and “equal protection of the laws.”

While the Brigham amendment did not bar the
non-discrimination principle, neither did the
Brigham amendment require it. The amendment
reflected optimism: “that legislators, subject to
the oversight of wise judges, may be trusted to
govern in accordance with standards of equality,
reasonableness, and justice.” In contrast, the non-
discrimination rule reflected skepticism. “Be-
cause neither legislators nor judges may be trusted
to choose wisely in this vexed area, . . . our only
safety lies in foreclosing altogether a power of
government we cannot trust ourselves to use for
good.”™® Thus, Phillips-Stevens failed because it
was too radical. By its own terms it would have
ruled out of bounds too much public policy then
considered desirable. For the same reason, Kull
believes, the principle fell out of official favor in
the mid-1960s: by accepting it, legislators and
judgesrealized that they jettisoned discretion and
hence power.

Nonetheless, for about 125 years non-dis-
crimination was the “ultimate legal objective of
the American civil rights movement.”*' Nowhere
were legal victories more important than the
Supreme Court of the United States. Kullnotes in
particular the efforts of Charles Evans Hughes,
first as an Associate Justice and later as Chief
Justice, to go one step beyond the Thirty-ninth
Congress by fastening non-discrimination onto
the Fourteenth Amendment.

In McCabe v. Atchison, T. & S. F. Ry.,*
Hughes wrote an opinion for the Court that sug-
gested for the first time that state-mandated seg-
regatedrailway accommodations violated Plessy s
requirement of equal facilities. The Oklahoma
statute in question obliged the railroad to provide
separate coaches or compartments “equal in all
points of comfort and convenience.” That much
Plessy would seem to allow. But the statute also
excused the railroad from hauling separate sleep-
ing, parlor, or dining cars since the demand by
African-Americans for such accommodations was
so low as to be financially burdensome for the
carrier.

The court below had dismissed the complaint
because of defective pleading, and the Supreme
Courtunanimously affirmed the dismissal on that
ground. Yet, Hughes, writing for five of the nine
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Justices, went out of his way to address the merits.
“The fact that the Supreme Court said anything at
all about the constitutionality of racial segrega-
tion in McCabe was the result of a judicial tour de
force by ... Hughes.”* Although the second part
of the statute was arguably just as acceptable
under Plessy as the first, Hughes thought other-
wise.

This argument with respect to volume
of traffic seems to us to be without
merit. It makes the constitutional right
depend upon the number of persons
who may be discriminated against,
whereas the essence of the constitu-
tional right is that it is a personal one.
... [l]f facilities are provided, substan-
tial equality of treatment of persons
traveling under like conditions cannot
be refused. It is the individual who is
entitled to the equal protection of the
laws, and if he is denied by a common
carrier, acting in the matter under the
authority of a state law, a facility or
convenience in the course of his jour-
ney which under substantially the same
circumstances is furnished to another
traveler, he may properly complain
that his constitutional privilege has been
invaded.

Kull finds in McCabe the strong implication
that, despite Plessy, laws requiring segregation
“were constitutionally disfavored.” This was so
because a certain “reasonableness” underlay the
denial of accommodations in the Oklahoma case
just as reasonableness lay at the heart of the
approval of segregation in Plessy. Yet Hughes
did not say that the denial of first-class services in
McCabe was unreasonable but rather that the
denial amounted to an invasion of “constitutional
privilege.” “To some greater but unspecified
degree, the antidiscrimination principle was al-
ready part of our constitutional law by 1914—
although Hughes’ bare liberal majority thought it
wiser not to acknowledge the fact.” Yet, within
three years, the Court unanimously relied on that
principle in setting aside a residential segregation
ordinance in Buchananv. Warley,*® which “con-
tains more antidiscrimination theory than Brown
v. Board of Education. . . .

As Chief Justice, Hughes wrote for the Court
in Missouri ex rel. Gaines v. Canada® twenty-
four years after he wrote McCabe. The state had
no law school for African-Americans and denied
Gaines admission to the law school operated for
whites. Instead, the state offered him tuition
payments to attend law school out of state. “That
is a denial of the equality of legal right to the
enjoyment of the privilege which the State has set
up, and the provision for the payment of tuition
fees in another State does not remove the dis-
crimination,” maintained Hughes.*

Judged by Plessy’s rule of reasonableness,
Missouri had seemingly done less harm than
Oklahoma. Atleast some provision was made for
legal education for African-Americans, whereas
in the earlier case they were denied the better rail
accommodations entirely. However, helped by
hindsight, Kull believes that Hughes’ message in
Gaines was the same as his message in McCabe:
Plessy would be used to strike down, not to
uphold, segregated arrangements. Legally man-
dated segregation would be constitutionally ac-
ceptable only if it “could satisfy the strictest test
of ‘equality’ the Court could devise. The possi-

As both an Associate Justice and as Chief Justice, Charles
Evans Hughes used Plessy to strike down segregated
arrangements for not meeting the strict equality standard
set by the Court.
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bility that the Court would ever again find ‘equal-
ity’ in segregated facilities was by this time wholly
illusory.”**

The ingenious contribution of Charles
Evans Hughes. . .was ajudicial method
by which a rule of ‘separate but equal’
might be turned against itself, and the
legal shield of segregation made the
chiefweapon againstit. Butthe device
involved the Court in a fundamental
duplicity that repeated use made in-
creasingly difficult to renounce. . . .
One consequence is that when the
Court was finally prepared to declare
that ‘racial segregation as such’ was
unconstitutional [in Brown v. Board of
Education], it found itself incapable of
explaining why .4

Kull dates the non-discrimination principle’s
fall from official favor from the enactment of the
1964 Civil Rights Act. The ban on race-based
distinctions in the statute and in Supreme Court
decisions from Gaines into the 1960s “revealed a
harsh truth that the long struggle for civil rights
had tended to obscure: the fact that guarantees of
legal equality would be inadequate to redress the
inequality of condition afflicting black Ameri-
cans as a group.” As the civil rights movement
succeeded in altering the political balance of
power in its favor, race-conscious measures thus
seemed the logical next response. “An argument
designed to restrict the power of government to
harm one’s client loses its attraction when one’s
client begins to govern.”'

Gaines, Cohens, but not McCabe, are entries
in The Oxford Companion to the Supreme Court
of the United States,” a massive and ambitious
reference work in one volume. It joins, but does
notwholly replace, a shelf of otherresearch books
on the Court and the American judiciary pub-
lished since 1985.* Authored by more than 300
contributors, entries run alphabetically from
“Abington School District v. Schempp” to
“Zurcher v. The Stanford Daily.” They range in
length from a bare mention (e.g., the five lines
allowed “In Camera”) to article length (e.g., the
thirty-two pages devoted to “History of the
Court”). Coordination, oversight, and no small
amount of the writing fell to Editor in Chief

Kermit L. Hall and Editors James W. Ely, Jr., Joel
B. Grosman, and William M. Wiecek.

The largest group of entries (more than 400)
consists of Supreme Court decisions. Next are
individuals. All members of the Court through
Justice Thomas are included, although space al-
lotments vary greatly. (Henry Baldwin and John
H. Clarke receive barely half a page; John Mar-
shall and Earl Warren each consume nearly four.)
There is also room for unconfirmed nominees
such as Edward King and George Woodward,
commentators like Thomas M. Cooley, Edward
S. Corwin, and Alexander M. Bickel, some re-
porters of decisions, and a few presidents. (John
Tyler merits his own entry, perhaps because of the
unusual difficulty he had in convincing the Sen-
ate to accept his nominees; Benjamin Harrison
does not, even though he appointed four Justices.)
A third category of entries contains Court offices,
practices, and procedures (such as “Dissent” and
“Computer Room”). Remaining categories en-
compass substantive areas of the law (“Police
Power” and “Prisoners’ Rights of Speech™), tech-

Thomas M. Cooley is one of the commentators on the
Supreme Courtincluded in the new Oxford Companion to
the Supreme Court.
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nical terms (“Justiciability’), and historical refer-
ences (“Four Horsemen” and “Brown’s Indian
Queen Hotel™).

An enterprise of this scope should score well
on at least three related counts: inclusiveness,
quality, and usefulness. So assessed, the book
succeeds. On the first, there are few important
omissions, one being Robert Yates who receives
not even a mention in the index. Yates was one
of three delegates sent to the Philadelphia Con-
vention by the state of New York and who, along
with John Lansing, abandoned Alexander
Hamilton in July of 1787. It was Yates writing as
“Brutus” on the power of the proposed Supreme
Court who compelled Hamilton to reply in Fed-
eralist No. 78.

As for quality, a spot check suggests that most
entries are well written and as comprehensive as
space constraints allow. One might have ex-
pected more detail on congressional maneuvers
in the “Court Packing Plan.” Senators Joseph
Robinson and Burton Wheeler, two key players
on opposite sides, are not mentioned at all. The
entry on Roe v. Wade* properly discusses the
political reverberations of the decision. The
entries for Watkinsv. United States* and Miranda
v. Arizona®® should have, but did not. Atleastone
entry (“Habeas Corpus”), while strong on histori-
cal detail, was out of date at least four years before
the Companion was published.

Usefulness is a difficult criterion to meet
because, if possible, the volume should be ser-
viceable to novices and scholars alike. Yet the
editors have compiled a volume that both experts
and laypersons will find valuable. The former
will have frequent recourse to check on unfamil-
iar cases, biographical details, and Court minutia.
Nonetheless, especially for extensive informa-
tion about the more obscure Justices and others
who have not been subjects of biographies, seri-
ous students of the Court will still need to consult
the now venerable five-volume set, The Justices
of the United States Supreme Court.*’

Lay users will benefit from writing that is
clear, jargon-free, and succinct. Particularly help-
ful as well is the carefully designed system of
“direct” and “internal” cross-referencing. For
example, someone curious about “School Atten-
dance” finds no essay at that location but is sent
instead to the essays on “Education” and “Wis-
consinv. Yoder.” Direct cross-referencing breaks

down in at least one spot, however. The “Bricker
Amendment” listing immediately points the reader
to “Constitutional Amending Process.” Alas, as
thorough as it is, that entry contains no mention of
the Bricker Amendment; indeed “Bricker Amend-
ment” is nowhere to be found in the index.

As an illustration of the help offered by inter-
nal cross-referencing, someone curious about the
Supreme Court and school prayer, but knowing
not so much as the name of a single landmark case
on the subject, will find a one-page essay entitled
“School Prayer and Bible Reading.” Within the
essay appear asterisks by terms and cases which
invite the user to turn to ten additional entries.
Strangely absent in the essay on school prayer,
however, is a cross-reference to the much longer
essay on “Religion.” This is doubly unfortunate
because the school prayer essay mentions the
establishment and free exercise clauses but does
not explain them; rather, those clauses are ex-
plained in “Religion.” Similarly, both “Estab-
lishment Clause” and “Free Exercise Clause” are
directly referenced to “Religion,” but no asterisk
appears by those terms in the school prayer essay
which would eventually steer the novice to the
more comprehensive “Religion” article.

These, however, are minor quibbles that do
notdetract from the overall worth of the Compan-
ion. The editors and contributors have produced
a “must-have” resource of the first rank.

Responses

Two recent books discuss responses to the
Court’s decisions from different perspectives.
One examines the Court’s changing “agenda,” or
docket; the other considers the impact of legal
arguments on the Court’s decisions.

In The Transformation of the Supreme
Court’s Agenda, Richard L. Pacelle, Jr., reveals
the Court’s propensity to engage certain issues
more than others from one period to the next. He
achieves this objective through a classification by
subject matter of all 7,688 opinions at least one
page in lenth that the Court decided in cases
between the 1933 and 1987 terms, inclusive.

Pacelle advances understanding of the Court
in two principal ways. First, he demonstrates the
Court’s gradual shift from a preoccupation with
some areas of the law to others. It is already
widely known that the Court was not deciding the
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same types of cases in the 1960s, for instance, as
it had in the 1930s. Of the 160 decisions in the
1935 term, only two concerned nonproperty is-
sues in civil liberties and civil rights. Of the 120
decisions in the 1960 term, the number increased
to fifty-four.*® Rather, Pacelle’s contribution is
that he documents the shift in detail.

Data appear in tables and graphs by subject
area and sometimes by sub-area. Subject areas
(large groupings) include economic, ordinary
economic, state regulation, internal revenue, fed-
eralism, U.S. regulation, civil liberties, due pro-
cess, substantive rights, and equality. (“Ordinary
economic” cases are those that “had few long-
term consequences and little impact on similarly
based litigants.”* Prominent before 1925, ordi-
nary economic cases declined sharply after Erie
Railroadv. Tompkins.)™ There is further division
of some areas into sub-areas (small groupings).
Thus, one can follow the presence of regulation
cases generally or in any one of nine categories
(bankruptcy, patents/copyrights, commerce, en-
ergy, workers, antitrust, labor relations, securi-
ties, and environment). For example, represent-
ing about twenty percent of the Court’s decisions
in 1933-1937, regulation cases peaked above
forty percent in the 1940s, and have fallen back to
under fifteen percent in recent years. Commerce
questions were the subject of opinions eight times
more frequently in 1933-1937 than in 1983-1987.

The book, however, is more than an inventory
of cases and a compendium of tables and charts.
Pacelle’s second contribution is theoretical. He
proposes a “neoinstitutional”' way to organize
the data conceptually. Rather than viewing the
choices the Court makes as “merely the collective
expression of the individual preferences of its
members,” he prefers to see them as “a function
of a complex interaction of individual prefer-
ences and institutional structures and rules.”?
That is a jargon-laden way of saying that consid-
erations other than the likes and dislikes of indi-
vidual Justices shape the types of cases the Court
decides. Pacelle’s research differs from at least
tworecentstudies which have analyzedthe Court’s
selection of cases from the perspective of the
individual Justice.”

Central to the author’s analysis are the con-
cepts of “agenda setting,” “agenda building,”
“exigentagenda,” “volitional agenda,” and “policy
window.” Agenda building occurs when an

agency (whether a bureaucratic agency, a legisla-
ture, or a court) culls through a universe of
possible issues (the “agenda setting™) and selects
those that will occupy its attention. Thus he terms
the shifting emphases among various legal topics
during the forty-four year period “the apportion-
ment of agenda space by policy area.”™ “Exi-
gent” and “volitional” agendas suggest different
factors at work as the Justices choose the cases
they will decide. The former refers to issues that
“virtually require some attention to settle ques-
tions and resolve lower court disputes. Thus,
institutional rules and norms structure the process
of agenda building.” Other cases make up the
“volitional” agenda, meaning that Justices prefer
to accept or reject cases “that fulfill the policy
designs or goals of its members.”>

Pacelle then explains “agenda change” (or
shifting emphases on issues) in terms of “the
Court’sneed to balance the two components of its
institutional agenda.” To increase emphasis on
regulation and civil liberties cases, for example,
“the Court had to pare its exigent agenda, which
had a strong Economic component.” Pacelle
attempts to show “the systematic processes by
which the Court transferred issues from one por-
tion of the agenda to the others . . . as well as the
tools used to reduce the exigent agenda . .. and
to expand the volitional agenda. . . .”%

The presence of a “policy window” (defined
as “a propitious opportunity for action”) eases the
shift from one set of issues to another. The
window

opens as a result of a change in a
political stream or because a problem
reaches prominence. Changes in the
political stream mightinclude changes
in the Court's membership or different
strategies by repeat player litigants,
particularly the solicitor general. Prob-
lems may reach prominence due to
increased attention by lower courts,
specialized publics in the legal commu-
nity, or other governmental agencies.%

The phenomenon of “policy window” may
pose the most intriguing question arising from the
book: how issues are wrapped in the garb of
litigation to become eligible for agenda building.
Before the Court may give more attention to
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certain areas of the law, there must be sufficient
litigation that presents questions clearly and in a
judicially appealing way. By definition, this
activity takes place outside the Supreme Court,
and literally hundreds of people are involved:
interest group attorneys, private litigants, pros-
ecutors, legislators, bureaucrats, as well as state
and federal judges at the trial and appellate levels.
This is perhaps what Pacelle means by the
“confluence of factors.”*® Robert McCloskey
noted over two decades ago the galvanizing effect
on civil liberties litigation caused by United States
v. Carolene Products Co.,*® with its Footnote
Four, and several cases of the early 1940s.%
While this question does not escape his atten-
tion,® it would take Pacelle another study and
perhaps a series of limited case studies to explain
more fully how “agenda building” by the Justices
contributes to “agenda setting” which is the handi-
work of other people.

Pacelle’s book gives reason to believe that the
Court’s agenda remains fluid. Another shift may
be underway. High Court appointments and
decisions since 1986 suggest movement to “the
post-New Deal Supreme Court,”® where federal-
ism and regulatory cases claim more of the Jus-
tices’ time.

Transformation of the Court’s agenda goes
hand-in-hand with doctrinal innovation. Whether
judicially directed evolution in the meaning of the
Constitution was part of the Framers’ design, it
has been a fact. Virtually everyone who has ever
written about the Supreme Court has acknowl-
edged this fact, approvingly or not.

Accounting for change in the meaning of the
Constitution is the challenge Lee Epstein and
Joseph F. Kobylka undertake in The Supreme
Court and Legal Change: Abortion and the
Death Penalty.® The authors do more than sim-
ply chronicle the changes which have occurred in
those two salient fields of constitutional law,
although the volume accomplishes that task hand-
ily. Rather, in laying out the obvious contrasts
among major death penalty cases such as Furman
v. Georgia in 1972, Gregg v. Georgia in 1976,
and McCleskey v. Kemp® in 1987, and between
the leading abortion cases of Roe v. Wade in 1973
and Webster v. Reproductive Health Services,
Inc.,*s in 1989, they seek to explain why legal
change, which they define as “doctrinal alter-
ation,”® happens in the Supreme Court.
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Tabea Manke protests a vote in the New York Assembly
to reintroduce the death penalty in the state in 1989. The
Supreme Court and Legal Change chronicles the changes
in constitutional law relating to the death penalty.

At the outset Epstein and Kobylka acknowl-
edge that Justices are not merely political actors
who pursue policy objectives in juridical dis-
guise.”” They observe that scholars traditionally
have explained legal change through reference to
a series of factors including the appointment of
new Justices, the political environment (includ-
ing public opinion), development of legal theory,
and “lobbying” of the courts through litigation
sponsored by organized interest groups. While
the authors confess that the “phenomenon of
legal change is hydra-headed”®® and do not deny
the importance of these factors, they believe that
collectively they fall short in accounting for the
abrupt doctrinal changes that have occurred, at
least with respect to abortion and the death pen-
alty.

In particular, they believe that previous stud-
ies have given too much credit to group litigation.
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The photographs above show pro-life protesters in front of the White House (left) in 1979 and a pro-choice
demonstration (right) in New York City in 1970. Epstein and Kobylka highlight how legal argument and strategy have
influenced the abortion debate over the past twenty-years.

“Past studies have largely assumed their conclu-
sion—that group litigation leads to legal change
in the direction sought by the group.”® The
influence of group litigation appeared strong es-
pecially during the 1940sand 1950s in combating
racial discrimination largely because litigating
groups were generally only on one side. But at
least since the 1960s, “the pressure group envi-
ronment surrounding the judiciary has changed
markedly . .., with the most prominent alteration
being the ever increasing numbers of organiza-
tions turning to the courts.”” With so many more
groups with litigating skill and with groups now
routinely opposing each other in litigation, every
case results in victory for some group. A deci-
sion, therefore, cannot be explained by group
participation. Groups may partly set the agenda
for the Court, but their presence alone no longer
accounts for what the Justices decide.

“If not by their sheer numbers,” Epstein and
Kobylka ask, “how do groups influence legal
outcomes? The abortion and death penalty ex-
amples both point in the same direction: by their
choices of which arguments to tender and which
to ignore.””" The arguments “seem to have a life
of their own,” and may be especially influential
with the more moderate or “less ideologically
driven justices.” With a twist of the famous
observation by Oliver Wendell Holmes, Jr., that
the “life of the law has not been logic: it has been
experience,” they conclude, “the life of the law is
experience, but it is not experience in the absence
of logic; rather it is experience filtered through
logic. To ignore this is to ignore much of the
dynamics of legal change, and much of what

separates it from other paths of policy alter-
ation.””

Even though legal arguments may well have
accounted for constitutional changes on abortion
and the death penalty, one should keep two im-
portant qualifications in mind. First, conceding
the decisive role of legal argument in the cases
they study does not preclude the effects other
factors might have in a different area of the law.
One recent study, for instance, has emphasized
the influence of the Justices’ political values.™
Second, Epstein and Kobylka are not the first to
highlight legal argument and strategy. Several
works in legal history, which focus on the late
nineteenth and early twentieth centuries and which
the authors donot cite, make asimilar point, if less
dramatically and systematically.™ Evenaccounts
ofthe NAACP’sattack onracial segregation, which
the authors do cite, hardly overlooks the force of
argument.” Instead, the real contribution of The
Supreme Court and Legal Change is two-fold: it
is a thorough study of the probable impact of
argument alongside other plausible factors affect-
ing decision-making in the Supreme Court, and it
forecloses the possibility that any serious research
on doctrinal innovation should proceed without a
thorough analysis ofthe choices andreasoning legal
advocacy makes available to the Justices.

Judicial Selection

More than two centuries after the Court’s first
session, the total roster of 107 Justices only slightly
exceeds the present number of United States
senators. Understandably, therefore, the litera-
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ture on the Supreme Court has traditionally been
marked by an emphasis on individuals. Recent
books are no exception. Two focus on a single
Justice; with different breadths, three examine
the politics of judicial nominations; one is a
pictorial and biographical reference.

In 1982 Douglas biographer James F. Simon™
delivered a lecture entitled “The Judge as Folk
Hero.”” His thesis was that, at least among
twentieth century Justices, only Oliver Wendell
Holmes, Jr., and William O. Douglas qualified as
folk heroes, even if they did so in dissimilar ways.
Were someone delivering the same lecture in the
1990s, Thurgood Marshall would doubtless be
added to the list.

Marshall occupies a unique place in Supreme
Court history. Not only was he the first African-
American Justice, the second African-American
person’ appointed to the federal appeals bench,
and the first African-American Solicitor General,
but in a way unequaled by most he shaped consti-
tutional law off the Court as well as on the bench.
Indeed, his appointment to the Supreme Court by
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President Lyndon Johnson in 1967 was as much
recognition of whathe had accomplished as it was
an expectation of what he would do as a Justice.
From 1938 until his appointment by President
Kennedy in 1961 to the Court of Appeals for the
Second Circuit, he was one of the leaders in
efforts by the Legal Defense Fund (a corporate
offshoot of the National Association for the Ad-
vancement of Colored People) to use the judi-
ciary as a vehicle to combat racial discrimination.
He won twenty-nine of the thirty-two cases he
argued before the Supreme Court, including Brown
v. Board of Education of Topeka.” He had
assisted when Charles Houston argued and won
Missouriexrel. Gainesv. Canadain 1938;his last
oral argument before the Supreme Court was in
Boynton v. Virginia® in 1960. As a Justice until
1991, he remained a tenacious and outspoken
advocate of civil rights and a defender of those on
whom the hand of official authority weighed
most heavily.

Marshall is the subject of two books which
were published after his retirement from the bench

S

(From left) William T. Coleman, a protege of Marshall’s at the NAACP, GraftonGaines, Marshall’s messenger at the

Supreme Court, and two Supreme Court Police Officers look on as Thurgood Marshall announces his retirement from

the Supreme Court after twenty-four years.
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but before his death in January 1993. For this
reason, neither volume contains any citations or
references to Justice Marshall’s papers at the
Library of Congress and so are not part of the
controversy generated by release of those papers
in May 1993.*' Admiring, informative, and in-
sightful, neither volume pretendsto be ascholarly
biography, yet both will be required reading for
the first person who writes that book. Thurgood
Marshall * by Michael D. Davis and Hunter R.
Clark is anecdotal and journalistic; Thurgood
Marshall® by Roger Goldman, with David Gallen,
is anthological and jurisprudential. Both supple-
ment Randall Bland’s study of Marshall pub-
lished two decades ago.*

The Goldman volume is really three small
books in one. The first part consists of a series of
recollections of Marshall by persons who knew
him professionally, including several law clerks
and Justice William J. Brennan, Jr. There is also
a passage reprinted from the Bland biography.
The second part is an article-length study of
Marshall’s constitutional jurisprudence by
Goldman, which emphasizes the Justice’s posi-

Michael D. Davis and Hunter R. Clark devote forty
percent of their study of Thurgood Marshall to his years
with the NAACP Legal Defense Fund.
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tions on First and Fourth Amendment issues,
education, poverty, and other equal protection
questions, and the death penalty. Part three
contains excerpts from fifteen of Marshall’s opin-
ions “to illustrate [his] compassion, intensity, and
fair-mindedness.”® The advantage of the book’s
design is that it concisely conveys a sense of
Marshall the man, Marshall the advocate, and
Marshall the jurist.

In contrast, Davis and Clark weave one story
from the events of all but the final months of
Marshall’s life. Befitting the expanse of his
career, the authors assign about seventy percent
of their book to Marshall’s life before 1967 and
roughly forty percent to his leadership role in the
Legal Defense Fund. Perhaps on the premise that
Marshall’s service on the Supreme Court is well
known, discussion of his judicial opinions is
sparse.

For those whose memories of Thurgood Mar-
shall consist mainly of the adulation heaped on
him from virtually all quarters immediately fol-
lowing his retirement from the bench or the nearly
worshipful testimonials that attended his death,
Davis and Clark’s book may come as a shock.
One episode in particular illustrates the point that
Marshall did not enter the service of the United
States with the chorus of praise that accompanied
his departure.

After the Democratic victory in the election of
1960, Marshall wanted a seat on the Court of
Appeals for the Second Circuit. To the new
Kennedy administration, however, he represented
something of a political risk. In 1961, racial
equality was the most divisive issue in American
politics. It was by no means clear what form the
civil rights revolution would take in the coming
years: whether efforts atreform would stay peace-
ful or turn violent. Far-reaching civil rights and
voting rights legislation still lay in the future.
Even Supreme Court victories such as Brown
remained largely unimplemented in many lo-
cales. Moreover, Marshall was a symbol of what
Brown represented, and much political and legal
energy had been expended opposing his court-
room assaults on discrimination. One might
better understand the Kennedy administration’s
hesitation seven years after Brown by imagining
the controversy that would have ensued had the
Carter administration in 1980 named to an ap-
peals court an attorney responsible for directing
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Robert Kennedy (left) served as Attorney General during his brother John’s presidency. He originally offered
Thurgood Marshall an appointment to a district court within the Second Circuit. After making an agreement with
James O. Eastland (right), the Chairman of the Senate Judiciary Committee, to nominate Eastland’s choice to a court
in Mississippi, President Kennedy nominated Thurgood Marshall to the Second Circuit.

the litigation that culminated in Roe v. Wade in
1973. (Of course, the situations are not com-
pletely analogous; Kennedy was in the first year
of his presidency, a time when presidents fre-
quently enjoy a “honeymoon.” In 1980, Carter
was in the fourth year of his term, and in political
difficulties as well, and so might have encoun-
tered even fiercer resistance.)

The Kennedy administration was therefore
prepared to offer Marshall at most an appoint-
ment to a district court within the Second Circuit.
When Robert Kennedy, the Attorney General,
told him, “You don’t seem to understand. It’s this
or nothing,” Marshall replied, “I do understand.
The trouble is that you are different fromme. You
don’t know what it means, but all I’ve had in my
life is nothing. It’s not new to me. So good-
bye.”® Marshall then walked out the door.

The authors do not explain exactly whatled to
the administration’s change of mind except to say
that Marshall’s appointment to the Second Cir-
cuitwould “send abetter message to the president’s
black supporters....” Yet, “[w]hatstood between
the president and Marshall’s appointment was a
Mississippi senator, James O. Eastland.”®’
Eastland chaired the Senate Judiciary Committee

at a time when Senate rules and customs allowed
committee heads far more power over the fates of
nominees than is true today. To deflect antici-
pated opposition from Eastland, the administra-
tion made a “devil’s pact.” If Kennedy would
name Eastland’s choice to adistrict court vacancy
in Mississippi—someone who was the antithesis
to Marshall on civil rights—Eastland would al-
low Marshall’s name to pass.

Even with the deal so made, securing
Marshall’s approval was rough. Kennedy for-
mally sent Marshall’s name to the Senate on
September 23, 1961, but Eastland’s committee
did not vote on the nomination for almost a year
(Marshall enjoyed a recess appointment in the
interim). Hearings dragged on forsix days spread
over May, July, and August of 1962. (The authors
do not say, but six days of hearings for an appeals
court nomination must have been virtually un-
precedented at the time.) Marshall had to endure
charges of ethical and professional impropriety as
well as accusations that he lacked judicial tem-
perament. Not until September 11, 1962, did the
full Senate confirm him, fifty-four to sixteen,
after the Judiciary Committee referred the nomi-
nation to the floor without recommendation.
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Marshall’s nomination was contentious in
1961 and 1962 partly because African-Ameri-
cans lacked the vote, and hence political power, in
many jurisdictions despite Marshall-orchestrated
victories in cases such as Smith v. Allwright.®
Although it had invalidated the “white primary,”
Allwright and similar decisions did not come
close to ending racial discrimination at the ballot
box, as the need for voting rights legislation in the
1960s (two decades after Allwright) made clear.
However, as both books indicate, by the late
1940s Marshall and the Legal Defense Fund
redirected the focus of the drive for civil rights to
segregated education almost exclusively. This
decision represented a departure from the earlier
policy which divided resources between securing
the vote and combating the multifarious forms of
segregation. Yet neither book offers an evalua-
tion of this shift. It is not a question of second-
guessing at this late date but rather a matter of
understanding the minds and plans of those who
devised the strategy.®” Perhaps the extent of
opposition that developed in the wake of Brown
was simply never fully anticipated.” Neverthe-
less, had access to the ballot box been assured,
implementation of Brown would probably have
met fewer obstacles, and the hostility that Marshall
encountered in the Senate in 1961-1962 might well
have softened long before it did. At least the
question is worth exploring, and there seems to be
a no more appropriate place for that exploration
than in a book about Thurgood Marshall.

If the Davis and Clark and the Goldman
volumes portray the work of aman who served on
the Supreme Court, Mark Gitenstein’s Matters of
Principle’ recounts the struggle of the campaign
that denied a seat on the Court to another: Robert
Bork. Gitenstein’s book is at least the fourth in as
many years to appear on an episode which will
surely taint judicial selection and the politics of
confirmation well into the twenty-first century.”
The final chapters also briefly review the nomina-
tions of Justices Kennedy, Souter, and Thomas.*

Gitenstein writes from the perspective of “in-
sider,” as both participant and observer. At the
time that Bork’s name was before the Senate in
1987, the author was chief counsel to the Senate’s
Judiciary Committee. His book, therefore, does
not pretend to be detached, but rather is a defense
both of the efforts he helped to coordinate to
defeat Bork and of Senator Joseph Biden’srole as
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chairman ofthe committee. The book “makes the
case that we undertook, as honestly as we could,
to educate the American people as to the conse-
quences of Robert Bork’s jurisprudence on the
Court and our country.”* Use of the first-person
plural pronoun “we” is purposeful: Gitenstein has
written a “we/they” book, and “we won.”” For
those who study Congress, the volume is further
evidence of the increasing difficulty encountered
in separating the influence of lawmakers from the
influence of their staffs.”

Matters of Principle is full of drama and rich
with anecdotes. It is written in the style of
someone justreturned from the trenches, thankful
not only that he prevailed but confident that he
prevailed rightly. While Gitenstein uses pub-
lished sources, he draws more heavily from per-
sonal observations and interviews with activists
on both sides of the battle, ranging from White
House assistant Tom Griscom to Bork opponent
Ralph Neas. There is, for instance, a vivid ac-
count of the planning and execution of “practice
hearings” during which Senator Biden asked ques-

Senator Joseph Biden atthe end of the September 22,1987
confirmation hearing for Robert Bork.
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Robert Bork (left) with President Ronald Reagan on July 1,1987. President Reagan announced he was nominating Bork
to fill the seat of Justice Lewis F. Powell, Jr. who retired. Once Bork’s confirmation was in doubt, the White House
was slow to regroup behind him.

tions of Professor Laurence Tribe who played the
role of Judge Bork. Rehearsal was necessary so
that Biden could move “beyond mastery of the
substance to crafting and polishing the central
public message of the hearings. Biden was deter-
mined to communicate, not only to those who
would be present in the hearing room but to
average Americans who needed to know, what
was at stake.” Thismeant having carefully drafted
“opening lines of questions” as well as “follow-
up” questions to responses Bork was expected to
give. “Larry Tribe was amuch better Robert Bork
than Robert Bork,”*” according to committee staff
member Jeff Peck.

The title accurately conveys the author’s in-
terpretation of the episode that the struggle over
Bork wasa fight over principle. And the “principle”
wasthe presence or absence ofunenumerated rights
“in” the Constitution. “Bork was not simply taking
on the Warren Court and Joe Biden, but a half-
century of Constitutional law.” The battle “was over

. an enlightened and expansive notion of lib-
erty.””® The outcome of the battle meant far more
than denying Bork a seat on the Court. Gitenstein

believes that for the foreseeable future the Senate
will confirm no person to the Supreme Court who
does not distance himself from the jurisprudence
Bork espoused.

Any book about the fate of a presidential
nomination explicitly or implicitly raises a ques-
tion of causation. In Bork’s case, there are several
possible explanations. First, the timing was bad.
There was the unavoidable partisan difference
between a Republican President Reagan and a
Senate in the hands of Democrats. Moreover, the
Administration had been weakened and distracted
by disclosures from the Iran-contra affair, and
Attorney General Meese was preoccupied with
conflict-of-interest accusations. Writers such as
Ethan Bronner®® have placed blame on two addi-
tional factors: presidential mismanagement and
distortion of Bork’s views by opponents. Bork
and his supporters had lost the offensive by the
time the hearings began. Bork himselfascribes to
this view: “It is important to understand,” he
explained later, “the degree to which the charges
leveled against me during the confirmation battle
were false and known to be so by those who made
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them.”'® Bork may also have sensed that once
confirmation was in doubt, efforts by the Presi-
dent to regroup were both too little and too late.!*!

Gitenstein acknowledges distortion but adds
that it was present on both sides: “Granted there
were many times during those 115 days when we
were troubled by the tactics and distortions that
characterized both the pro- and anti-Bork ef-
forts.””%2 He also thinks Bork was served badly by
the Administration.!® Nonetheless, even with
superb management of the nomination, he is
convinced his side would have triumphed. Be-
cause he thinks the hearings conveyed the real
Robert Bork to the public, Gitenstein asserts that
the nomination failed because the peoplerejected
what they saw and heard: “Americans made a
serious, principled decision in rejecting Bork’s
jurisprudence that summer. . . 1%

The nomination of Robert Bork consumes a
chapter in Turning Right by David G. Savage.'”®
The thesis of the book is hardly novel: Presidents
Reagan and Bush shared both the same goal of
altering the course of the Court’s constitutional
jurisprudence that had prevailed since Chief Jus-
tice Earl Warren’s day, as well as the same means
to realize that goal: purposeful judicial selection.
Thus, Reagan and Bush fell within a long-stand-
ing tradition in American politics. Most presi-
dents have wanted a judiciary supportive of their
policies and have acted accordingly when vacan-
cies occurred. Even George Washington, in
making the very first appointments to the Su-
preme Court, imposed a “litmus test:” fealty to the
values of the new Constitution. (More than two
centuries later, Washington’s condition seems
minimal. However, as recently as ten months
before New York’s Chancellor Robert Livingston
administered the oath of office to Washington on
April 30, 1789, the people of the United States
were engaged in heated debate over whether there
would even be a new Constitution.)

Savage’s account is good journalism: bal-
anced, informed, readable, and even entertaining.
Organized chronologically in seven parts (one for
each of the terms from 1986-1987 through 1990-
1991, plus two parts on the summers of 1986 and
1987), the twelve chapters blend discussion of
judicial selection with the impact of changing
personnel on the Court’s decisions. In particular,
his account of Chief Justice Burger’s retirement
in 1986 and the subsequent decision by Reagan to
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offer Associate Justice Rehnquist the opportunity
to be Chief Justice contains detail not previously
published. Alone, that chapter (“The Changing
of the Guard”) is worth the price of the book. An
epilogue reviews the nomination of Clarence
Thomas and presents the author’s conclusion: a
transformed Supreme Court.

By 1991, the “five-decade-long consensus on
therole of the Supreme Court had reached an end.
...The transformed Court no longer sees itself as
the special protector of individual liberties and
civil rights for minorities,” Savage writes.'* He
likens the Court’s redirection in recent years to
the remarkable events of the 1930s when the
Court abandoned supervision of economic policy
to Congress and the White House and focused its
concern on non-property dimensions of indi-
vidual rights. While Savage does not foresee a
return to the pro-business rulings that dominated
constitutional law between 1895 and 1937, he
envisions a regression in human liberty as the
Court defers to state and federal officials. “Reh-
nquist wants schools run by school officials,
prisons run by prison administrators, and capital
punishment administered by state prosecutors
and state judges, not by the federal judiciary.”!"?

Without doubt, there has been significant
change at the Court; one would expect as much
unless those guiding judicial selection at the
White House were totally inept. But Savage’s
conclusion is an overstatement. Certainly the
statement on the inside of the book’s dust jacket
(presumably written or at least approved by the
author) that the Court has become “the most
conservative Supreme Court in the last half cen-
tury” goes too far. That statement would be
accurate only if one could point to a series of
landmark civil liberties rulings from the 1940s
that the Rehnquist Court has pushed aside. That
of course has not happened. Surely few people
believe that there are five votes to unincorporate
most provisions of the Bill of Rights from the
Fourteenth Amendment, for example. Indeed,
some of the issues that occupy Savage’s attention
(such as affirmative action, privacy, and abor-
tion) involve issues that had not even developed
as serious constitutional questions a half century
ago. This is one of the reasons presidents have
hadless than total success in “packing” the bench:
questions sooner or later arise that they did not
anticipate when making their nominations.
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The Rehnquist Court in 1992. David Savage in Turning Right discusses the evolution of the Court in the years since
William H. Rehnquist became Chief Justice.

Evenwith the hyperbole, Turning Right ranks
among the best journalistic books about the Court.
Through the years, some of these have served the
public well;'® others have not.'” Savage suc-
ceeds because he takes the time necessary for
careful study of the Court’s work. In what is good
advice to editors and reporters alike, he explains,
“The Supreme Court cannot be covered well as an
occasional, part-time job. There is simply too
much to read, and no good short-cut to spending
countless hours at the Court reading.”'°

“Reading” may go far toward lessening what
is probably an inevitable tension between the
press and the Court. Journalists thrive on access to
public officials and on gathering and disseminat-
ing information about what they do. Justices
demand insulation from the spotlights of public-
ity. A paradox thus arises: the Court is simulta-
neously one of the most open and least accessible
agencies in Washington. While briefs, oral argu-
ment, and the decisions of the Court are public,
the judicial process nevertheless assumes confi-

dentiality. Supreme Court Justices stand in con-
trast to the many high-ranking officials in
Washington who employ public relations experts
and who appear open to reporters in the hopes of
cultivating “good press.” Even interviews with a
Justice are so rare that they make the headlines
when they occur. While the Court has a Public
Information Office that distributes opinions and
announcements to the press, its staff tenders no
interpretation of what the Justices do. Unlike
Savage, some journalists fail to grasp why the
Court is different.!"" “[T]here is drama aplenty in
the cases that come before the Supreme Court.
And despite the penchant for secrecy,” he ac-
knowledges, “the Court and its decision-making
are not truly mysterious.”!'?

Both the Court and the American people have
an interest in the quality of judicial reporting
because journalists are the primary medium
through which the Supreme Court communicates
with the general public. Lawyers and legal schol-
ars as well as some political scientists and histo-
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rians read the United States Reports, follow Court-
related developments in Congress, and pay close
attention to the law reviews. But most political
leaders and informed citizens do not. Only occa-
sionally do scholarly books about the Courtreach
the ranks of the best sellers.!”® Rather, the general
public acquires impressions of, and knowledge
about, the Court from people social scientists call
“opinion leaders™: journalists and others who
follow the judiciary closely and who pass along
what they know to less informed “followers.”
The task of a reporter assigned to cover the
Supreme Court is thus two-fold: to make the
Court’s decisions and its processes intelligible to
readers and viewers and, in so doing, to impart an
understanding of those boundaries within which
the Court operates which distinguish it from other
parts of government.

The “transformation” that so fully occupies
Turning Right is more muted in the third edition
of Henry J. Abraham’s classic, Justices and
Presidents.""* First published in 1974, the book
has become the standard treatise on judicial
selection.

From Washington’s appointment of John Jay
in 1789 to Bush’s selection of David Souter in
1990,'"* Abraham traces the politics of presiden-
tial efforts to fill the Supreme Bench. What
criteria have presidents employed in selecting
justices? To what degree have presidential ex-
pectations for nominees been realized in their
decisions? The questions are important because
they have acutely concerned almost every presi-
dent. “[F]ar more than any other nominations to
the federal bench, those to the highest tribunal in
the land are not only theoretically, but by and
large actually, made with a considerable degree
of scienter by the chief executive.”''®

Regarding the first question, Abraham identi-
fies “a quartet of steadily occurring criteria”
including merit, personal friendship, balance or
representation on the bench, and political and
ideological acceptability. While most appoint-
ments have involved more than one of these
factors, the last has most frequently been overrid-
ing. One might add “luck™ as well, as did Justice
O’Connor: “thatdecision from thenominee’s view-
pointisprobably aclassic example of being the right
person in the right spot at the right time.”'"”

As for fulfilling presidential expectations,
Abraham finds that the record is mixed. The
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Justice David H. Souter on the front steps of the Supreme
Court Building the day he joined the Court. Henry
Abraham concludes the third edition of Justices and
Presidents with the nomination of Justice Souter.

roster of Justices contains more than a few “sur-
prises,” as the book demonstrates. As Senator
Biden opined during the hearings onthe O’Connor
nomination in 1981, “[O]nce a Justice dons that
robe and walks into that sanctum across the way,
we have no control. . . . [A]ll bets are off.”!!®

Aside from examining expectations and their
fulfillment, Abraham wades into the murky wa-
ters of merit. Are there standards sufficiently
clear to separate good appointments from bad
ones? Nominations to the Court almost always
generate positive and negative reactions that most
frequently derive from partisan or ideological
views, but does the historical record suggest
objective criteria which can be used to judge
merit? Furthermore, are there similar criteria by
which to rate on-bench performance? Abraham
believes that such criteria exist and prefers the
combination advanced by Albert Blaustein and
Roy Mersky:

Scholarship; legal learning and ana-
lytical powers; craftsmanship and tech-
nique; wide general knowledge and
learning; character, moralintegrity and
impartiality; diligence and industry; the
ability to express oneself orally with
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clarity, logic, and compelling force;
openness to change; courage to take
unpopular positions; dedication to the
Courtas an institution and to the office
of Supreme Court justice; ability to
carry a proportionate share of the
Court’s responsibility in opinion writ-
ing; and finally, the quality of states-
manship.®

For Abraham, “‘greatness’ is not quantifi-
able.” Yet “the evidence is persuasive that the
term or conceptis notonly ameaningful one inthe
eyes of qualified observers . . ., but that there is
something closely akin to consensus among
them—observers who represent the gamut of the
sociopolitical and professional spectrum.”'? This
consensus in turn means that presidents and their
advisers are in a position to “opt for merit” while
presumably not overlooking other considerations
which may fairly enter into the politics of selec-
tion. From this vantage, the author proceeds to
offer a triple assessment of presidential motive,
realization of presidential expectations, and (for
all but the most recent nominees) merit: a judg-
ment on the “selectee’s performance in this
author’s eyes.”!

The only obvious omissions from Abraham’s
book are photographic illustrations. These are
generously supplied by The Supreme Court of
the United States: Its Beginnings & Its Justices
1790-1991, originally published by the Commis-
sion on the Bicentennial of the United States
Constitution and more recently reprinted for wider
distribution by the Supreme Court Historical So-
ciety. Indeed, because The Supreme Court of the
United States is primarily a collection of color
illustrations, it is an appropriate and handsome
companion to Justices and Presidents.

The volume has five sections, the first of
which is an introductory essay by retired Chief
Justice Warren Burger on the Court’s institu-
tional development. (Burger also chaired the
Bicentennial Commission between 1985 and 1992,
a position of such responsibility that he relin-
quished the Chief Justiceship in 1986 rather than
divide his energies between the two.) The second
section is the largest and contains a full-color
reproduction of each Justice’s portrait. The Chief
Justices are arrayed first, from John Jay to Wil-
liam Rehnquist; they are followed by the Associ-
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ate Justices in the order in which each took the
judicial oath, from James Wilson to Clarence
Thomas. A page-length biographical summary
accompanies each portrait. Of those early Jus-
tices who sat for their portraits in judicial garb,
onenotices that the last one to wear the scarlet and
black gown most frequently associated with Chief
Justice Jay was Alfred Moore whom President
John Adams appointed in 1800.

Entitled “Homes of the Court,” the third sec-~
tion contains photographs and brief descriptions
of the buildings where the Court has sat as well as
some interior views. The next section reprints the
remarks delivered at the Court on January 16,
1990, to commemorate the 200th anniversary of
the Court’s first session on February 1, 1790.
Participants included Chief Justice Burger, former
Solicitor General Rex Lee, Solicitor General
Kenneth Starr, and Chief Justice Rehnquist. The
last section is an appendix and displays informa-
tion about the Justices in tabular form and in a
time chart. There is also a brief bibliography of
materials on the Court generally, followed by
helpful bibliographic entries arranged alphabeti-
cally by Justice, from Henry Baldwin and Philip
P. Barbour to Levi Woodbury and William B.
Woods.

Extra-Curiam Activities

At first glance, Grand Inquests'? by William
H. Rehnquist would seem situated in the wrong
partofthisessay. The book, after all, concerns the
congressional power of impeachment, specifi-
cally the only trials in the Senate the nation has
witnessed of a Supreme Court Justice and a
President. Closer reflection, however, suggests
that the book is properly placed: the first trial
resulted in part from some off-the-bench partisan
activities (as well as some that were on the bench)
by a Federalist Justice that angered Thomas
Jefferson and his Republican followers. The
second trial marked the only occasion when the
Chief Justice of the United States has occupied the
other position prescribed by the Constitution for
that office: as presiding officer in the Senate when
the President is on trial.'® Ironically, the author of
Grand Inquests was named an Associate Justice of
the Supreme Court in 1971 by the only President
other than Johnson against whom a House commiit-
tee has approved articles of impeachment.
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This photo of Chief Justice Salmon Chase by the Matthew Brady studio was taken
in 1864, the year he joined the Supreme Court. His conduct in presiding over the
impeachment trial of President Andrew Johnson has added to his reputation and

stature among the Chief Justices.

By chance, both trials involved the two Jus-
tices to date named Chase: Samuel, the last of
Washington’s appointments to the Court, and
Salmon, Lincoln’s choice to succeed Chief Jus-
tice Roger Brooke Taney. Their reputations,
however, havenot fared equally. Samuel Chase’s
trial, though ending in acquittal, never ensconced
him as a model of prudent judicial conduct. In
Charles Warren’s assessment, if he was “not a
Jeffries . . . neither was he a Marshall.”'** In
contrast, Salmon Chase’s role in Johnson’s trial
added considerably to his stature among the Chief
Justices.

In the impeachment power the framers of the
Constitution came closestto legislative supremacy.
In adesign for government otherwise replete with
checks and balances, there are hardly any for this
device aside from the political check of the ballot
box,'? the functional division of indictment and
trial between the House and the Senate, the stipu-
lation for an extraordinary majority for convic-
tion in the upper house, and, in cases of presiden-
tial trials, the presence of the Chief Justice.
Whereas Congress can work its will against a
presidential veto only by marshalling a two-thirds
vote in both houses, in an impeachment proceed-
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ing the Constitution imposes
a two-thirds rule only on the
Senate. Moreover, for an
overridden veto, there is also
the possibility that the judi-
ciary may halt what the presi-
dent could not.

Aside from being both
an engaging and thoughtful
narrative, the book is impor-
tant because each trial was a
defining event in shaping
what we think of today as the
American Constitution in its
larger sense—that is, not
merely the words ofthe docu-
ment with their judicial gloss
butthe political practices and
customs which time has en-
dowed with paramount au-
| thority. Had the Senate con-
victed Chase and/or John-
son, the American political
system might well have
evolved along a different
path. In the United States as in Great Britain, the
nineteenth century was preeminently a time of
legislative government.'”® By most scholarly
appraisals, only a handful of chief executives
from that era rank high in terms of leadership and
influence.'?’

Rehnquist believes that Senate convictions of
Chase and later Johnson would have established
the precedent of ideologically driven removals
from coordinate branches by Congress. The
result could perhaps have been an undoing of the
concept of separate institutions sharing some
powers and a moving toward a different model: a
judiciary and president both subservient to Con-
gress. While the articles of impeachment against
Chase had not been phrased in terms of ideologi-
cal differences (in fact, each charged a departure
from the law in several rulings Chase had made at
trial), the danger would have come from the
precedent of having removed him at a time of
sharp partisan differences. Even “so astute a
jurist as John Marshall was very troubled during
the proceedings against Chase as to what their
impact might be on the Supreme Court.”'?
Marshall’s concern was so great that he shared in
a letter to a colleague his willingness to allow
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Andrew Johnson is the only president in American history to have an impeachment trial . The seven Managers of the
House of Representatives of the Impeachment (above) were charged with rallying support in the Senate to convict
Johnson. Chief Justice Rehnquist chronicles this in his new book Grand Inquests.

Congress the authority to overturn Supreme Court
decisions of which it disapproved in exchange
for abandoning impeachment as a method of
disciplining judges who made the “wrong” rul-
ings.

Rehnquist’s book is important for a second
reason as well. He is the Chief Justice of the
United States. This book may offer insight into
the author’s thinking on the separation-of-pow-
ers issues that have increasingly come before the
Courtinthe pasttwo decades. Moreover, no other
person has written books—this is Rehnquist’s
second one—specifically about the Court or its
Justices while holding the nation’s highest judi-
cial office. John Marshall’s biography of George
Washington explained Federalist principles of
government.'”” William Howard Taft authored a
book aboutthe president and published a volume
ofessays on government before President Harding

named him to the Court.®® As Chief, Taft ex-
pounded in at least one book on the nature of
American constitutional government."' The lec-
tures of Charles Evans Hughes on the Court
remain a classic well over six decades after
publication, yet the book appeared twelve years
after his resignation as Associate Justice and two
years before his appointment as Chief."*? Chief
Justice Stone left an abundance of papers to
scholars, but no book. Chief Justice Warren’s
short volume on democratic government ap-
peared after his retirement, as did his memoirs.'*
Chief Justice Burger made a large number of
addresses (many of them published as articles),
but authored no book on the Court in general. As
with Rehnquist’s first book in 1987, The Su-
preme Court; How It Was, How It Is, Grand
Inquests is thus of instant interest because of its
author.
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Organization and jurisdiction

Even though the Senate’strial of Justice Chase
was a formative event in American constitutional
development, it fell just after the time scholars
usually regard as the founding era of the Su-
preme Court and the federal judiciary: the eleven
years from passage of the Judiciary Act of 1789
until the appointment of John Marshall as Chief
Justice in early 1801. Long the least known
decade of America’s judicial past, this is the era
depicted in mushrooming detail in The Docu-
mentary History of the Supreme Court of the
United States, 1789-1800. Through the work of
a team of editors headed by Maeva Marcus,
volume four has now been published—Organiz-
ingthe Federal Judiciary: Legislation and Com-
mentaries."”* Thanks to this project, supported in
part by the Supreme Court Historical Society,
years once only dimly understood are yielding
fresh insight.

Drawing from about 800 repositories, this
fourth volume contains two principal sections of
approximately equal length. The first consists of
legislation as well as explanatory text provided by
the editors, organized in a series of six subsec-
tions, each corresponding to one of the first six
Congresses (the Sixth Congress concluded its
work in early 1801, prior to Thomas Jefferson’s
inauguration). Primary attention is accorded
some eighteen acts and bills the editors view “as
having had major significance in the creation of
the federal judiciary during this decade. . . .”'%
This “major legislation” the editors treat in detail.
Other judiciary-related bills and acts are deemed
“minor legislation,” and while their provisions
are described, the editors declined to reprint the
actual text. (Their reluctance is understandable;
even with editorial selectivity, this volume is
nearly 800 pages long.) Thus the ill-fated Judi-
ciary Act of 1801, one of the last actions of the
Sixth Congress, accounts for forty-nine pages,'*®
including the essay by the editors and the text of
the act. “An Act concerning the District of
Columbia,” of February 27, 1801, which set in
motion the magisterial appointments soon to be at
issue in Marbury v. Madison,”*" is by contrast
only briefly described.””® The second section
consists mainly of newspaper articles and corre-
spondence, with some of the latter appearing in
print for the first time.
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Combing both sections, one senses some of
the concerns that weighed heavily on the minds of
political leaders of that day. “It is much to be
regritted [sic],” Attorney General Edmund
Randolph wrote President Washington,

that the judiciary, in spite of their ap-
parent firmness in Annulling the pen-
sion-law, are not, what some time
hence they will be, a recourse against
the infractions of the constitution, On
[sic] the one hand, and a steady
asserter of the federal rights, on the
other. So crude is our judiciary Sys-
tem, so jealous are state-judges of
their authority, so ambiguous is the
language of the constitution, that the
most probable quarter, from which an
alarming discontent may proceed, is
the rivalship of those two orders of
judges. The mere superiority of tal-
ents in the federal judges, (if indeed it

Edmund Randolph was Attorney General during the first
four years of President George Washington’s administra-
tion. He succeeded Thomas Jefferson as Secretary of State
in 1794 and served there for a year before resigning when
he was accused of soliciting money from the French to
oppose the Jay Treaty.
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were admitted) cannot be presumed to
counterbalance the real talents, and
full popularity of their competitors. '3

It is also of interest to observe what is not
present. In congressional deliberation on the
landmark Judiciary Act of 1789'® and in most
correspondence, the subject of the suability of
states is absent.!*! Within four years of the act’s
passage, the Supreme Court decided Chisholm v.
Georgia,'? allowing a citizen of one state to bring
suitagainst another of the states of the Union. The
holding was plainly contrary to assurances made
by the Constitution’s supporters during debates
over its ratification. Reaction to Chisholm was
severe and swift, even in a day when news could
travel only as fast as the fastest horse or sailing
vessel. Congress proposed a corrective amend-
ment (the Eleventh) on March 4, 1794, with
ratification completed in eleven months, as com-
pared to the twenty-seven months for the Bill of
Rights. It may even be that American constitu-
tional law begins with Chisholm. Congress’
prompt resort to the formal amending process to
reverse a Supreme Court decision is both a testi-
monial to the stature of the judiciary and perhaps
an indication that Congress had already begun to
- equate the Court’s interpretation of the Constitu-
tion with the document itself.

Surprises, defined as highly unexpected de-
velopments, are to politics what miracles, defined
as phenomena inexplicable by current knowl-
edge, are to religion: both may mark turning
points and convey meaning. The “surprise” por-
trayed in Organizing the Federal Judiciary is
that a system of federal courts below the Supreme
Court emerged practically at the onset of govern-
ment under the Constitution. After all, only
eleven years and nine months elapsed between
approval of the Articles of Confederation by the
Continental Congress and enactment of the Judi-
ciary Act of 1789. There is an immense contrast
in the status of central authority represented by
those two events. Indeed, had those important
first steps in 1789 and in the 1790s not been taken
—had establishment of national courts been de-
layed for a few years—it is probable that the
federal judiciary would have evolved differently.
Had action been delayed, the idea of a national
judiciary might have been swallowed by debates
over federalism in the pre-Civil War decades of
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the 1800s. In Richard Pacelle’s terminology, the
“policy window” of the 1790s might well have
closed.

Chief Justice Jay understood the precarious
state of the new federal judicial enterprise.

A judicial Controul, general & final,
was indispensable. The Manner of es-
tablishing it, with Powers neither too
extensive, nor too limited; rendering it
properly independent, and yet prop-
erly amenable, involved Questions of
no little Intricacy. The Expediency of
carrying Justice as it were to every
Man's Door, was obvious; but how to
do it in an expedient Manner was far
from being apparent. To provide
against Discord between national &
State Jurisdictions, to render them
auxiliary instead ofhostile toeach other;
and so to connect both as to leave
each sufficiently independent, and yet
sufficiently combined, was and will be
arduous.™3

In contrast, the federal judiciary rests on se-
cure footing today. No one seems compelled, as
was Jay, to offer an almost apologetic justifica-
tion. “Questions of no little Intricacy” remain,
however. These questions, many of them pro-
foundly political, pervade the books surveyed
here and are testimony to the handiwork of the
statesmen of that formative decade.
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The books surveyed in this article are listed
alphabetically by author below.

ABRAHAM, HENRY J., Justices and Presi-
dents: A Political History of Appointments to the
Supreme Court 3d ed. (New York: Oxford Uni-
versity Press, 1992). Pp. xiv, 467.

DAVIS, MICHAEL D., and HUNTER R.
CLARK, Thurgood Marshall: Warrior at the
Bar, Rebel on the Bench (New York: Birch Lane
Press, 1992). Pp. x, 400.

EPSTEIN, LEE, and JOSEPHF. KOBYLKA,
The Supreme Court and Legal Change: Abor-
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tion and the Death Penalty (Chapel Hill: Univer-
sity of North Carolina Press, 1992). Pp. xv, 417.

GITENSTEIN, MARK, Matters of Principle:
An Insider’s Account of America’s Rejection of
Robert Bork’s Nomination to the Supreme Court
(New York: Simon & Schuster, 1992). Pp. 368.

GOLDMAN, ROGER, with DAVID
GALLEN, Thurgood Marshall: Justice for All
(New York: Carroll & Graf, 1992). Pp. 509.

- HALL, KERMIT L., et al,, eds., The Oxford
Companion to the Supreme Court of the United
States (New York: Oxford University Press, 1992).
Pp. xx, 1032.

KULL, ANDREW, The Color-Blind
Constitution(Cambridge, Mass.: Harvard Uni-
versity Press, 1992). Pp. x, 301.

LUCE, W.RAY., Cohensv. Virginia (1821):
The Supreme Court and State Rights, a Reevalu-
ation of Influences and Impacts(New York:
Garland, 1990). Pp. xvi, 264.

MARCUS, MAEVA, ed., The Documentary
History of the Supreme Court of the United
States, 1789-1800. Volume Four. Organizing
the Federal Judiciary: Legislation and Com-
mentaries (New York: ColumbiaUniversity Press,
1992). Pp. xlv, 800.

PACELLE, RICHARD L., JR., The Trans-
Jformation of the Supreme Court’s Agenda: From
the New Deal to the Reagan Administration
(Boulder, Colo.: Westview Press, 1991). Pp. xv,
264.

REHNQUIST, WILLIAM H., Grand In-
quests: The Historic Impeachments of Justice
Samuel Chase and President Andrew Johnson
(New York: William Morrow and Co., 1992). Pp.
303.

SAVAGE, DAVID G., Turning Right: The
Making of the Rehnquist Supreme Court (New
York: John Wiley & Sons, 1992). Pp. 473.

The Supreme Court of the United States: Its
Beginnings & Its Justices 1790-1991(Washing-
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