
Editorial Foreword
Melvin I. Urofsky

With this issue of the Journal ofSupreme Court History, a new board of editors takes over. Our 
tasks are several. First, we must maintain the high quality of the Journal that we inherited from 
the former board led by its chair, Michael H. Cardozo. Second, we must meet the expectations 
of the Society’s membership for articles that are interesting and intellectually stimulating. Third, 
we have been charged to make the Journal attractive to the academic community as well, yet at the 
same time not converting it into still another law review.

These are difficult yet exciting challenges, and we hope that this issue shows we are taking those 
tasks seriously; the reaction of our readers and colleagues will tell us whether we are succeeding.

To achieve these goals we are instituting some new policies. First and most important, this will 
be a journal of original contributions. The greatly expanded interest in the Supreme Court by 
historians, political scientists and legal scholars means that there are many more people working 
in this area now than there were a decade ago. For an editor, that means a greater range of writers 
and topics to choose from. In this issue alone we have articles dealing with judicial philosophy, 
biography, and the appointment process, and our authors include people from a variety of 
disciplines as well as in private legal practice. The volume of new material may well make it possible 
for us to expand to two issues a year in the foreseeable future.

We are also instituting two new departments, as well as continuing an older one. D. Grier 
Stephenson, Jr., will continue to survey the literature on the Court in “The Judicial Bookshelf.” 
In addition, we will have a “think piece” by a prominent scholar that will deal in general with some 
of the larger issues and problems that one confronts when writing about the country’s highest 
tribunal. Our first such essay is by Professor Mark Tushnet of Georgetown, one of the nation’s 
leading authorities on constitutional law.

The second department will be called “Great Cases Revisited.” Often over time the reputation 
of particular decisions changes; what may appear important to one generation may appear less so 
to another. Sometimes the benefits of passing time allow scholars to make more careful analyses, 
or escape the political and emotional conditions that surrounded the case. Professor Michal 
Belknap has written the inaugural essay in this department, in which he goes back and takes another 
look at a case he wrote about a number of years ago, Dennis V. United States (1951).

We hope you, our readers, will enjoy these new departments and find them interesting, and we 
hope that if you are among the many people writing about our Supreme Court, you will consider 
us as a vehicle for displaying the fruits of your labor.



A Tribute to Justice Byron R. White

William H. RehnquistaZYXWVUTSRQPONMLKJIHGFEDCBA

W h e n B y ro n R . W h ite f i rs t  to o k h is se a t o n th e 

S u p re m e C o u r t o n  A p r i l  1 6 , 1 9 6 2 , h e w a s o n e o f  

th e y o u n g e s t a p p o in tm e n ts to th e C o u r t th is 

c e n tu ry , a n d th e f i rs t fo rm e r S u p re m e C o u r t la w  

c le rk to  b e c o m e a Ju s t ic e .1 In  th e c o u rse o f  h is 

th ir ty -o n e y e a r te n u re o n th e C o u r t, h e se rv e d 

w ith th re e C h ie f Ju s t ic e s a n d

tw e n ty A sso c ia te Ju s t ic e s d u r­

in g th e a d m in is tra t io n o f  e ig h t 

P re s id e n ts . B y th e t im e h e 

s te p p e d d o w n f ro m  th e B e n c h 

o n Ju n e 2 8 , 1 9 9 3 , h e h a d 

a u th o re d m o re th a n 4 5 0 m a jo r­

i ty  o p in io n s fo r  th e C o u r t.

S in c e th e a n n o u n c e m e n t o f  

h is re t i re m e n t, jo u rn a l is ts , sc h o l­

a rs , a n d c o m m e n ta to rs h a v e a n a­

ly z e d th e W h ite p e rso n a l i ty , ju ­

r isp ru d e n c e , a n d le g a c y . S o m e 

h a v e d e sc r ib e d B y ro n W h ite , fo r  

e x a m p le , a s a “ v e ry h a rd , to u g h - 

m in d e d , w e ll- re a so n e d”  ju r is t .

O th e rs p o r tra y h im  a s “ n o n -d o c­

t r in a ire” — a  ju r is t w ith o u t id e o l­

o g y o r so c ia l a g e n d a w h o d e­

c id e s e a c h c a se n a rro w ly a n d o n 

i ts  o w n  m e r its . I  th in k  th e se v ie w s 

h a v e a g o o d d e a l o f  t ru th in  th e m .

A s th e m e m b e rs o f th e C o u r t 

w ro te to  Ju s t ic e W h ite o n th e o c­

c a s io n o f  h is re t i re m e n t: “ . . .y o u 

h a v e e x h ib i te d a f i rm  re so lv e n o t 

to  b e c la ss if ie d in  a n y o n e d o c tr i­

n a l p ig e o n h o le . T h e im p o r ta n t 

d e c is io n s w h ic h y o u h a v e 

a u th o re d fo r  th e C o u r t in  v ir tu ­

a l ly  e v e ry f ie ld  o f  la w  w il l  re­

m a in a s a te s ta m e n t to y o u r y e a rs o f se rv ic e 

h e re .”

T h e F irs t A m e n d m e n t is  ju s t o n e a re a o f  th e 

la w  in  w h ic h Ju s t ic e W h ite’ s o p in io n s fo r th e 

C o u r t h a v e c h a n g e d th e le g a l la n d sc a p e . T h e se 

o p in io n s a lso d e m o n s tra te h o w  h is ju d ic ia l w o rkIHGFEDCBA

C h ie f  J u s t i c e W i l l i a m  H .  R e h n q u is t w i t h  J u s t i c e s W i l l i a m  J . B r e n n a n , J r . ,  

S a n d r a  D a y  O ’ C o n n o r , a n d  B y r o n  R . W h i t e  a t  t h e  O ld  C i t y  H a l l  i n  P h i la d e l­

p h ia , P e n n s y lv a n ia . C h ie f J u s t i c e R e h n q u is t a n d  J u s t i c e W h i t e  s e r v e d 

t o g e t h e r  o n  t h e  S u p r e m e C o u r t  f o r  t w e n t y - o n e y e a r s . F o r  t h e  f i n a l  t h r e e  y e a r s , 

J u s t i c e W h i t e  w a s t h e  s e n io r A s s o c ia t e J u s t i c e , s i t t i n g  a t  t h e  C h ie f  J u s t i c e’ s 

r ig h t  o n  t h e  B e n c h .
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S e n a t o r B a r r y  G o ld w a t e r  a t  a  c a m p a ig n r a l l y  d u r in g  h is 1 9 6 4 p r e s id e n t ia l c a m p a ig n . I n  KJIHGFEDCBAR e d L io n  B ro a d c a s tin g C o ., 

J u s t i c e W h i t e  w r o t e  t h e o p in io n  f o r  t h e m a j o r i t y  u p h o ld in g  t h e F e d e r a l C o m m u n ic a t io n s C o m m is s io n f a i r n e s s 

d o c t r in e . T h e  c a s e a r o s e a f t e r  r a d io  s t a t io n  W  G C B  r e f u s e d t o  a l lo w  F r e d  C o o k , a u t h o r  o f  a  b o o k  t h a t  w a s h ig h ly  c r i t i c a l  

o f  S e n a t o r G o ld w a t e r , t im e  t o  r e s p o n d t o  c o m m e n t s m a d e b y  R e v e r e n d B i l l y  J a m e s H a r g is .

d e f ie s e a sy c a te g o r iz a t io n . In th e w e ll-k n o w n YXWVUTSRQPONMLKJIHGFEDCBA
R ed L io n B ro a d ca stin g C o .1 c a se , d e c id e d in  

1 9 6 9 , Ju s t ic e W h ite h e ld fo r th e m a jo r i ty th a t 

F e d e ra l C o m m u n ic a t io n s C o m m iss io n re g u la­

t io n s im p le m e n tin g th e “ fa irn e ss d o c tr in e”  d id  

n o t v io la te th e F irs t A m e n d m e n t. T h re e y e a rs 

la te r , in  B ra n zb u rg v . H a yes1 Ju s t ic e W h ite w ro te 

th e C o u r t’ s o p in io n d e te rm in in g th a t th e F irs t 

A m e n d m e n t d id  n o t a f fo rd jo u rn a l is ts a te s t im o­

n ia l p r iv i le g e a g a in s t a p p e a r in g b e fo re a g ra n d 

ju ry  to a n sw e r q u e s t io n s re le v a n t to c r im in a l 

in v e s t ig a t io n s . In  1 9 7 9 , Ju s t ic e W h ite a u th o re d 

th e o p in io n in  H erb er t v . L a n d oA fo r th e C o u r t, 

h o ld in g th e F irs t A m e n d m e n t d id  n o t b a r a p la in­

t i f f  se e k in g to  p ro v e a c tu a l m a lic e in  a d e fa m a tio n 

a c t io n f ro m  in q u ir in g in to th e e d ito r ia l p ro c e ss 

a n d th e p u b l ish e r’ s s ta te o f  m in d .

In  1 9 8 1 , Ju s t ic e W h ite’ s m a jo r i ty o p in io n in  

B o ro u g h o f M o u n t E p h ra im1 h e ld th a t a lo c a l u n it 

o f  g o v e rn m e n t c o u ld n o t e x c lu d e a l l c o m m e rc ia l 

l iv e e n te r ta in m e n t f ro m  i ts b o u n d a r ie s w ith o u t 

v io la t in g th e F irs t A m e n d m e n t. O n e y e a r la te r , in

N ew Y o rk v . F erb er ,6 Ju s t ic e W h ite w ro te th e 

o p in io n fo r th e C o u r t h o ld in g th a t c h i ld  

p o rn o g ra p h y— e v e n th o u g h n o t o b sc e n e— is n o t 

e n ti t le d to F irs t A m e n d m e n t p ro te c t io n a s f re e 

sp e e c h . In H a ze lw o o d S ch o o l D istr ic t v . 

K u h lm e ie r .' Ju s t ic e W h ite’ s m a jo r i ty o p in io n ru le d 

th a t th e F irs t A m e n d m e n t d o e s n o t p ro te c t s tu d e n t 

sp e e c h in c o n s is te n t w ith a sc h o o l’ s b a s ic 

e d u c a tio n a l m iss io n . In 1 9 9 1 , w r it in g fo r th e 

C o u r t in  C o h en v . C o w les M ed ia C o .,* Ju s t ic e 

W h ite h e ld th a t th e F irs t A m e n d m e n t d o e s n o t 

p ro h ib i t a n a n o n y m o u s so u rc e f ro m  re c o v e r in g 

d a m a g e s fo r  a p u b l ish e r’ s b re a c h o f  a p ro m ise o f  

c o n f id e n t ia l i ty .

Ju s t ic e W h ite a u th o re d c o u n tle ss o th e r la n d­

m a rk o p in io n s in  c o u n tle ss f ie ld s o f  la w — c o n s t i­

tu t io n a l a n d o th e rw ise . T h a t n o “ B y ro n R . W h ite 

S c h o o l o f  Ju r isp ru d e n c e”  re m a in s b e h in d o n ly  

se rv e s to  u n d e rsc o re h is u n iq u e in f lu e n c e o n th e 

C o u r t d u r in g th e y e a rs o f  h is le n g th y se rv ic e . 

T h o se o f  u s w h o d a i ly  se rv e d w ith  h im  l ik e ly  h a v e 

a g re a te r a p p re c ia t io n fo r  h is c o n tr ib u t io n s th a n
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c a n b e o b ta in e d b y  s im p ly re a d in g h is o p in io n s o r 

ta l ly in g h is v o te s in  c a se s d e c id e d d u r in g h is 

te n u re . G iv e n th e fo rc e o f  h is p o w e r fu l in te l le c t, 

th e b re a d th o f  h is e x p e r ie n c e , a n d h is in s t i tu t io n a l 

m e m o ry , Ju s t ic e W h ite c o n s is te n t ly p la y e d a m a jo r 

ro le in th e C o u r t’ s d isc u ss io n o f c a se s a t i ts  

w e e k ly c o n fe re n c e s . H is c o m m e n ts th e re re­

f le c te d n o t o n ly  h is m e tic u lo u s p re p a ra t io n a n d 

r ig o ro u s u n d e rs ta n d in g o f  th e C o u r t p re c e d e n t 

b e a r in g o n  th e q u e s t io n , b u t a lso p ith i ly  e x p re sse d

h is se n se o f  th e p ra c t ic a l e f fe c t o f  a g iv e n d e c i­

s io n . Ju s t ic e W h ite’ s v ie w s c a rr ie d g re a t w e ig h t 

w ith  th e C o n fe re n c e fo r  th o se re a so n s .

B y ro n W h ite c a m e a s c lo se a s a n y o f  h is 

c o l le a g u e s w h o m I  k n e w to m e r it in g M a tth e w 

A rn o ld ’ s e n c o m iu m to S o p h o c le s : h e “ sa w l i fe  

s te a d i ly , a n d sa w i t  w h o le .” 9 H is c o u n se l w il l  b e 

m isse d in  th e C o u r tro o m , h a l ls a n d C o n fe re n c e 

R o o m o f  th e C o u r t h e re v e re d a n d se rv e d so lo n g 

a n d w e ll .

Endnotes

1 B y ro n W h ite c le rk e d fo r  C h ie f Ju s t ic e F re d M .  V in so n 

d u r in g th e 1 9 4 6 -4 7 S u p re m e C o u r t T e rm .YXWVUTSRQPONMLKJIHGFEDCBA
2 R ed L io n B ro a d ca stin g C o . v . F C C , 3 9 5 U .S . 3 6 7 

(1 9 6 9 ) .

3 4 0 8 U .S . 6 6 5 (1 9 7 2 ) .

“ 4 4 1 U .S . 1 5 3 (1 9 7 9 ) .

5 S ch a d v . B o ro u g h o f M o u n t E p h ra im , 4 5 2 U .S . 6 1

(1 9 8 1 ) .

6 4 5 8 U .S . 7 4 7 (1 9 8 2 ) .

7 4 8 4 U .S . 2 6 0 (1 9 8 8 ) .

8 1 1 1 S .C t. 2 5 1 3 (1 9 9 1 ) .

9 M a tth e w A rn o ld , T o A F r ien d , in T h e P o em s o f 

M a tth ew A rn o ld 1 1 0 , l in e 1 2 (M ir ia m  A llo tt  e d ., 2 d E d . 

1 9 7 9 ) (1 8 4 9 ) .



On Greatness and Constitutional Vision:MLKJIHGFEDCBA 
Justice Byron R. White

Rex E. LeeaZYXWVUTSRQPONMLKJIHGFEDCBA

O n e o f  th e re p o r te rs w h o in te rv ie w e d m e 

w h e n Ju s t ic e B y ro n R . W h ite a n n o u n c e d h is 

re t i re m e n t a sk e d w h e th e r I  th o u g h t h e w a s o n e o f  

h is to ry’ s “ g o o d”  S u p re m e C o u r t Ju s t ic e s o r o n e 

o f  th e “ g re a ts .”  I  a n sw e re d g re a t.

T h e re p o r te r re sp o n d e d th a t th a t w a s w h a t h e 

w o u ld e x p e c t m e to  sa y , b u t p o in te d o u t th a t m o s t 

p e o p le re se rv e th e a d je c t iv e “ g re a t”  fo r th o se 

Ju s t ic e s w h o c o m e to th e C o u r t w ith c e r ta in

id e n t i f ia b le d o c tr in e s fa v o re d b y  th e m , w h o th e n 

d e v e lo p a n d a d h e re c o n s is te n t ly to th e se d o c­

t r in e s th ro u g h o u t th e ir c a re e rs , a n d w h o th e n l iv e  

to se e th e m (o r a t le a s t so m e o f  th e m ) b e c o m e 

se tt le d la w  p a r t ly (a n d in so m e c a se s la rg e ly ) 

th ro u g h th e ir e f fo r ts . T h is p a tte rn , th e re p o r te r 

sa id , h a s n o t d e sc r ib e d Ju s t ic e W h ite .

In  o n e se n se , th e re p o r te r h a d a p o in t. It  h a s 

b e e n d if f ic u l t  to id e n t i fy B y ro n W h ite w ith  a n yIHGFEDCBA

R e x  E . L e e  c le r k e d  f o r  J u s t i c e B y r o n  R .  W h i t e  t h e  f i r s t  t e r m  W h i t e  w a s o n  t h e  C o u r t .  T h is  p h o t o  w a s t a k e n  i n  W h i t e ’ s 

c h a m b e r s i n  t h e  S u p r e m e C o u r t  B u i ld in g .
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p a r t ic u la r p o l ic y o r v ie w p o in t. A s P ro fe sso r 

L e o n F r ie d m a n n o te d so m e f i f te e n y e a rs a g o , 

“ [b ]e c a u se h e h a s n o t a l ig n e d h im se lf a t e ith e r 

e n d o f  th e sp e c tru m o f  th e C o u r t, i t  is d if f ic u l t  to  

d e f in e h is w o rk  o r h is ju d ic ia l p h i lo so p h y .” 1 A  

m o re re c e n t (a n d d e c id e d ly le ss sy m p a th e t ic ) 

o b se rv e r h a s a sse r te d th a t Ju s t ic e W h ite a p p e a rs 

“ u n in te re s te d in  a r t ic u la t in g a c o n s t i tu t io n a l v i ­

s io n .” 2 B u t, u n l ik e th e re p o r te r (a n d th e la s t 

q u o te d c o m m e n ta to r ) , I b e l ie v e th a t Ju s t ic e 

W h ite’ s a p p ro a c h to  c o n s t i tu t io n a l a d ju d ic a t io n 

n e ith e r d isq u a l i f ie s h im  fo r  th e a d je c t iv e “ g re a t”  

n o r e s ta b l ish e s a la c k o f  “ c o n s t i tu t io n a l v is io n .” 3 

O n th e c o n tra ry , B y ro n W h ite’ s c o n s ta n t a n d 

c o m m itte d d e d ic a t io n to  c a se -b y -c a se a d ju d ic a­

t io n , in  th e g ra n d c o m­

m o n la w t ra d it io n o f  

A m e r ic a n c o n s t i tu t io n a l 

la w , b o th se c u re s h is 

c la im  to  “ g re a tn e ss”  a n d 

e v id e n c e s h is o v e r-a rc h­

in g “ c o n s t i tu t io n a l v i ­

s io n .”

I t  is  a n a r t ic le o f  fa i th  

a m o n g m a n y th a t a n a b­

so lu te p re re q u is i te to  ju ­

d ic ia l g re a tn e ss is a f i rm  

c o m m itm e n t to  “ [a ] p e rsu a s iv e ju d ic ia l p h i lo so­

p h y .” 4 A n d , n o t o n ly  m u s t o n e h a v e a p e rsu a s iv e 

p h i lo so p h y (m e a n in g , I  su p p o se , a p e rso n a l c o m­

m itm e n t to  p re -c o n c e iv e d n o tio n s o f  “ l ib e r ty ,”  o r 

“ fa irn e ss”  o r “ ju s t ic e” ) , t ru ly  g re a t ju r is ts— so 

th is l in e o f  re a so n in g g o e s— m u s t b e a b le to  

“ p ro je c t th e ir p h i lo so p h y f ro m  c a se to  c a se .” 5 I  

b e l ie v e th is m e a su re o f  ju d ic ia l g re a tn e ss is se r i­

o u s ly f la w e d .

T h e c o n sc io u s d e v e lo p m e n t o f  p o l ic y o v e r 

t im e th ro u g h th e e x e rc ise o f  o n e’ s o f f ic e is a 

fu n c t io n th a t w e n o rm a lly , a n d q u ite p ro p e r ly , 

a sso c ia te w ith th e m e m b e rs o f th e p o l i t ic a l 

b ra n c h e s . T h e y a re p ro p e r ly e le c te d , re sp o n s iv e 

to th e w il l  o f th e p e o p le th ro u g h p e r io d ic 

re e le c t io n , a n d th e ir jo b  is to  m a k e p o l ic y . T h e 

ro le o f  th e ju d g e , b y  c o n tra s t, sh o u ld b e to  d e c id e 

c a se s . T o b e su re , ju d g e s m a k e b o th la w  a n d 

p o l ic y , b u t th e y d o i t  in  th e c o n te x t o f  d e c id in g 

in d iv id u a l c a se s . T h e ju d ic ia l a u th o r i ty g ra n te d 

in  A rt ic le I I I  is l im ite d , b y i ts o w n te rm s , to  

d e c id in g c a se s a n d c o n tro v e rs ie s .6 I t  fo l lo w s , I  

b e l ie v e , th a t th e o n ly  le g i t im a te w a y th a t p o l ic y  

sh o u ld re su lt f ro m  ju d ic ia l m in d s a n d p e n s isKJIHGFEDCBA

T h e ju d g e ’ s fo rg in g  o f  p o lic y 

sh o u ld b e in c id e n ta l to  th e 

d e c is io n o f  a c tu a l c a se s .

th ro u g h th e e x e rc ise o f th a t c a se -b y -c a se , 

d e c is io n a l a u th o r i ty .

P o lic y d e v e lo p m e n t, in  sh o r t, sh o u ld n o t b e YXWVUTSRQPONMLKJIHGFEDCBA
th e p r im a ry ju d ic ia l o b je c t iv e . O n th e c o n tra ry , 

th e ju d g e’ s fo rg in g o f  p o l ic y  sh o u ld b e in c id e n ta l 

to th e d e c is io n o f  a c tu a l c a se s , p ro g re ss in g a s 

n e c e ss ity a n d e x p e r ie n c e m a n d a te . In  m y  v ie w , 

th a t is th e le g i t im a te s ta n d a rd fo r a sse ss in g th e 

“ g re a tn e ss”  o f  a n y fe d e ra l ju d g e . A n d , e v a lu a te d b y 

th a t s ta n d a rd , Ju s t ic e W h ite b e lo n g s w ith  th e b e s t.

B y ro n W h ite h a s b e e n a c u te ly a w a re o f  th e 

re sp e c t iv e c o m p e te n c ie s o f  th e le g is la t iv e a n d 

ju d ic ia l b ra n c h e s .7 In d e e d , a t h is c o n f irm a tio n 

h e a r in g , Ju s t ic e W h ite te s t i f ie d th a t th e “ le g is la­

t iv e p o w e r is n o t v e s te d in  th e S u p re m e C o u r t,”  

a n d h e a sse r te d th a t th e 

“ m a jo r in s tru m e n t fo r  

c h a n g in g th e la w s in  th is 

c o u n try is th e C o n g re ss 

o f  th e U n ite d S ta te s .” 8 

T h is fu n d a m e n ta l c o m­

m itm e n t to  a l im ite d  ju ­

d ic ia l ro le , I  b e l ie v e , is 

th e fo u n d a tio n fo r th e 

Ju s t ic e’ s “ p re fe re n c e fo r  

c a se -b y -c a se a d ju d ic a­

t io n ,”  a s w e ll a s fo r  h is 

‘ “ a v e rs io n to la rg e s ta te m e n ts , to a sse r t io n s o f  

o v e rr id in g p h i lo so p h y .’ ” 9

N e v e r th e le ss , b y  th e t im e o f  h is re t i re m e n t, 

a f te r m o re th a n th re e d e c a d e s o f  d e c id in g c a se s , 

w e k n o w  h is v ie w s o n a b o r t io n ,1 0 th e th re e -p a r t 

L em o n " te s t fo r d e c id in g e s ta b l ish m e n t o f  re l i­

g io n c a se s ,1 2 w h e th e r M ira n d a v . A r izo n a " w a s 

p ro p e r ly d e c id e d ,1 4 a n d o th e r im p o r ta n t c o n s t i tu­

t io n a l a n d la w  e n fo rc e m e n t is su e s . B u t th is h a s 

c o m e a b o u t n o t b e c a u se h e d e f in e d a “ p h i lo so­

p h y”  a n d th e n se t a b o u t a d h e r in g to i t . R a th e r , 

Ju s t ic e W h ite’ s v ie w s h a v e e v o lv e d o v e r t im e a s 

h e e x e rc ise d th e o n ly  a u th o r i ty th a t th e C o n s ti tu­

t io n  v e s ts in  A rt ic le  I I I  ju d g e s : to  d e c id e c a se s a n d 

c o n tro v e rs ie s .

Ju s t ic e W h ite’ s a p p ro a c h to  th e ju d ic ia l ro le , 

m o re o v e r , h a s n o t re su lte d— a s so m e h a v e 

c h a rg e d— in  a ju r isp ru d e n c e th a t la c k s “ c o n s is­

te n c y .” 1 5 I t  h a s b e c o m e a lm o s t c o m m o n p la c e fo r  

c e r ta in c o m m e n ta to rs to b e m o a n th a t Ju s t ic e 

W h ite , a su p p o se d “ l ib e ra l”  a t th e t im e o f  h is 

a p p o in tm e n t, h a s o f te n jo in e d “ c o n se rv a t iv e”  

o p in io n s .1 6 B u ild in g  u p o n th is o b se rv a t io n , o th­

e rs h a v e c la im e d th a t th e Ju s t ic e h a s re a c h e d
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O n  J a n u a r y  2 9 , 1 9 6 1 , B y r o n  R . W h i t e  p r e p a r e s t o  b e 

s w o r n  i n  a s D e p u t y  A t t o r n e y  G e n e r a l b y  C h ie f  J u s t i c e 

E a r l  W a r r e n  a s J a c q u e l in e K e n n e d y , V ic e P r e s id e n t 

L y n d o n  J o h n s o n a n d  P r e s id e n t J o h n  F . K e n n e d y  l o o k  o n . 

A  y e a r  l a t e r ,  P r e s id e n t K e n n e d y n o m in a t e d W h i t e  t o  t h e  

S u p r e m e C o u r t .

“ in c o n s is te n t”  re su lts in  in d iv id u a l c a se s .1 7 B u t, 

u n l ik e m a n y o th e rs , I  d o n o t b e l ie v e th a t B y ro n 

W h ite h a s b e e n m e rc u r ia l e ith e r in  h is p h i lo so p h y 

o r re su lts .

T o b e g in w ith , I a m n o t a t a l l c e r ta in th a t 

B y ro n W h ite h a s , in  fa c t, d e v ia te d f ro m  th e su p­

p o se d “ l ib e ra l ism”  o f  th e m a n w h o a p p o in te d 

h im : Jo h n F . K e n n e d y . O n e c a n q u e s t io n , fo r  

e x a m p le , w h e th e r Jo h n F . K e n n e d y h im se lf w a s 

re a l ly a s “ l ib e ra l”  a s m o s t p e o p le a ssu m e .1 8 Ju s­

t ic e W h ite’ s ju r isp ru d e n c e , in  fa c t, h a s b e e n d e­

sc r ib e d a s a “ sn a p sh o t”  o f  th e K e n n e d y e ra : “ p ro­

la b o r , p ro -c iv i l r ig h ts (b u t n o t a f f i rm a tiv e a c t io n ) , 

s tro n g o n n a tio n a l se c u r i ty a n d YXWVUTSRQPONMLKJIHGFEDCBAvery a n ti-c r im e .” 1 9 

I f  th is d e sc r ip t io n is a c c u ra te (a s I  b e l ie v e i t  is ) , 

B y ro n W h ite’ s su p p o se d “ c o n se rv a t ism”  m a y 

re su lt m o re f ro m  sh if ts in  th e “ l ib e ra l a g e n d a”  

th a n f ro m  a n y d isc e rn ib le m o v e m e n t o n  th e p a r t 

o f  th e Ju s t ic e h im se lf .2 0

B u t, m o re im p o r ta n t th a n a n y su p p o se d la c k 

o f  “ c o n s is te n c y”  w ith  “ l ib e ra l ism”  is th e c h a rg e 

th a t Ju s t ic e W h ite h a s la c k e d “ c o n s is te n c y”  in  

d e c id in g c a se s . O n th a t is su e , I h a v e to a sk , 

c o n s is te n c y w ith  w h a t? P re c ise ly b e c a u se th e jo b  

o f  th e A rt ic le I I I  ju d g e is to d e c id e c a se s a n d 

c o n tro v e rs ie s , i t  w o u ld b e a m is ta k e fo r  a fe d e ra l 

ju d g e to f i t  h im se lf o r h e rse lf in to a l ib e ra l o r 

c o n se rv a t iv e p ig e o n h o le a n d th e n d e c id e c a se s o n

th a t b a s is . T h u s , th e c o n s is te n c y th a t re a l ly 

c o u n ts is c o n s is te n c y w ith  o n e’ s A rt ic le  I I I  o b l i­

g a tio n , a n d n o t c o n s is te n t p e r fo rm a n c e a s a n 

id e o lo g u e . A n d , o n th is sc o re , n o o n e h a s e v i­

d e n c e d m o re d e v o tio n to  th e c a re fu l d e c is io n o f  

in d iv id u a l c a se s th a n B y ro n W h ite .

A  sa m p lin g o f  Ju s t ic e W h ite’ s v ie w s re g a rd in g 

c o n s t i tu t io n a l a n d le g is la t iv e p ro h ib i t io n s o n ra c ia l 

d isc r im in a t io n is i l lu s tra t iv e . E a r ly in  h is c a re e r , 

Ju s t ic e W h ite jo in e d o p in io n s w h ic h re a d th e 

F o u r te e n th A m e n d m e n t b ro a d ly to  p ro h ib i t s ta te 

p ra c t ic e s (su c h a s p o l l  ta x e s ) th a t l im ite d  a c c e ss to  

th e v o t in g b o o th .2 1 H e a lso jo in e d o p in io n s w h ic h 

g re a t ly e x p a n d e d c o n g re ss io n a l a u th o r i ty to  

re g u la te p r iv a te , in v id io u s d isc r im in a t io n ,2 2 a n d 

re c o g n iz e d C o n g re ss’ p le n a ry p o w e r to e n fo rc e 

th e E q u a l P ro te c t io n C la u se .2 3 N e v e r th e le ss , 

Ju s t ic e W h ite a lso w ro te th e C o u r t’ s o p in io n in  

W a sh in g to n v . D a v is ,2 4 w h ic h l im ite d  th e re a c h o f  

th e F o u r te e n th A m e n d m e n t to “ p u rp o se fu l”  

d isc r im in a t io n , a n d jo in e d th e o p in io n in  C ity o f 

R ich m o n d v . J .A . C ro so n C o .,2 5 w h ic h su b je c te d 

a m u n ic ip a l o rd in a n c e a f fo rd in g c la ss -b a se d re l ie f 

to  m in o r i ty b u s in e sse s to  “ s tr ic t sc ru t in y .”

A re  th e se p o s it io n s c o n s is te n t? W h y  w o u ld a 

Ju s t ic e w h o v o te d to  s tr ik e d o w n a p o l l  ta x th e re­

a f te r c o n c lu d e th a t th e E q u a l P ro te c t io n C la u se 

re a c h e s o n ly  “ p u rp o se fu l”  d isc r im in a t io n ? W h y 

w o u ld a Ju s t ic e w h o w o u ld a c c o rd C o n g re ss 

su b s ta n t ia l la t i tu d e in  re m e d y in g ra c ia l d isc r im i­

n a tio n n e v e r th e le ss su b je c t s ta te -c re a te d c la ss - 

b a se d re m e d ie s to s tr ic t sc ru t in y ? A re th e se 

re su lts , a s so m e h a v e c h a rg e d , m e re ly th e p ro d u c t 

o f  a n a d h o c a p p ro a c h to  th e d e c is io n o f  c o n s t i tu­

t io n a l q u e s t io n s th a t is p ra g m a tic b u t u lt im a te ly 

u n so u n d ? I b e l ie v e th a t th e re a re p la u s ib le a n­

sw e rs to  th e se (a n d s im ila r ) q u e r ie s , a n d th a t th e 

d e c is io n s n o te d a b o v e a re n o t o n ly  c o n s is te n t, b u t 

d isp la y Ju s t ic e W h ite’ s p ro fo u n d c o n s t i tu t io n a l 

v is io n .

T o  b e g in w ith , Ju s t ic e W h ite’ s v o t in g  re c o rd—  

f ro m  in v a l id a t in g th e p o l l ta x2 6 to W a sh in g to n v . 

D a v is— is c o n s is te n t w ith  th e c e n tra l c o m m a n d 

o f  th e E q u a l P ro te c t io n C la u se : n o  “ p e rso n”  sh a l l 

b e d e n ie d “ th e e q u a l p ro te c t io n o f  th e la w s .” 2 7 

In d e e d , i f  p ro o f o f  a d isp ro p o r t io n a te im p a c t—  

i .e ., th e fa c t th a t a re g u la to ry sc h e m e b e a rs m o re 

h e a v i ly u p o n b la c k s th a n w h ite s , o r m a le s th a n 

fe m a le s— w e re su f f ic ie n t to  e s ta b l ish a c o n s t i tu­

t io n a l v io la t io n , th e fo c u s o f  th e E q u a l P ro te c t io n 

C la u se w o u ld u n d e rg o a d ra m a tic sh if t . “ T h e
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J u s t i c e B y r o n  R . W h i t e  s p o k e a t  t h e I n a u g u r a t io n  o f  h is f o r m e r  c le r k  R e x E . L e e a s P r e s id e n t o f  B r ig h a m  Y o u n g  

U n iv e r s i t y  o n  O c t o b e r  2 7 ,1 9 8 9 .

c e n tra l p u rp o se o f  th e E q u a l P ro te c t io n C la u se o f  

th e F o u r te e n th A m e n d m e n t is th e p re v e n tio n o f  

o f f ic ia l c o n d u c t d isc r im in a t in g o n th e b a s is o f  

ra c e ,”  w ro te Ju s t ic e W h ite .2 8 B u t, i f  d isp ro p o r­

t io n a te im p a c t a lo n e e s ta b l ish e d a c o n s t i tu t io n a l 

v io la t io n , g o v e rn m e n t c o u ld n e v e r a c t YXWVUTSRQPONMLKJIHGFEDCBAw ith o u t 

a c t in g o n th e b a s is o f ra c e . V ir tu a l ly  e v e ry 

g o v e rn m e n ta l d e c is io n— f ro m  ta x a t io n , to z o n­

in g , to  u su ry ra te s— w o u ld b e c o m e e n m e sh e d in  

ra c ia l p o l i t ic s , re su lt in g in  a sh if t in  fo c u s f ro m  

c o n s t i tu t io n a l p ro te c t io n o f  th e “ p e rso n”  to  p ro­

te c t io n o f  th e p e rso n’ s “ c la ss .” 2 9

T h e re is , fu r th e rm o re , n o in c o n s is te n c y 

b e tw e e n th e Ju s t ic e W h ite w h o w o u ld a c c o rd 

C o n g re ss su b s ta n t ia l la t i tu d e to e n fo rc e th e 

F o u r te e n th A m e n d m e n t3 0 a n d th e Ju s t ic e W h ite 

w h o w o u ld su b je c t s ta te -c re a te d ra c ia l 

c la ss if ic a t io n s to s tr ic t sc ru t in y .3 1 N o th in g in  

C ro so n c u ts b a c k o n c o n g re ss io n a l a u th o r i ty to  

im p le m e n t c la ss -b a se d re m e d ie s . In d e e d , o n e 

y e a r a f te r jo in in g C ro so n , Ju s t ic e W h ite jo in e d

th e m a jo r i ty o p in io n in  M etro B ro a d ca stin g , In c . 

v . F C C ,3 2 w h e re th e C o u r t h e ld th a t c la ss -b a se d 

re m e d ie s e n a c te d b y C o n g re ss n e e d n o t p a ss 

s tr ic t sc ru t in y b u t, in s te a d , w il l  b e te s te d u n d e r a 

su b s ta n t ia l ly m o re d e fe re n t ia l s ta n d a rd o f  

re v ie w .3 3 H is a p p a re n t c o n c lu s io n , i .e ., th a t 

s ta te -c re a te d ra c ia l c la ss if ic a t io n s a re h ig h ly  

su sp ic io u s a n d th e re fo re re q u ire r ig o ro u s 

ju s t i f ic a t io n3 4 w h ile s im ila r fe d e ra l a c t io n s d o 

n o t, is h a rd ly “ in c o n s is te n t”  o r “ u n p r in c ip le d .”  

O n th e c o n tra ry , i t re p re se n ts th e m o d e rn 

e m b o d im e n t o f  fe d e ra l th e o ry re a c h in g b a c k a t 

le a s t a s fa r a s th e KJIHGFEDCBAF e d e ra l is t P a p e rs ', p o l i t ic a l 

a c t io n a t th e n a tio n a l le v e l is le ss su b je c t to  a b u se 

th a n s im ila r a c t io n a t th e lo c a l le v e l.3 5

Ju s t ic e W h ite , f in a l ly , h a s re f ra in e d f ro m  in ­

f le x ib le , d o c tr in a ire s ta n d s o n th e is su e s ra ise d b y  

th e fo re g o in g c a se s . T h u s , w h ile h e in s is ts u p o n 

p ro o f o f “ p u rp o se fu l”  d isc r im in a t io n , h e w il l  

a c c e p t— a s in d ic a t iv e o f “ p u rp o se” — e v id e n c e 

th a t so m e m e m b e rs o f  th e C o u r t h a v e su g g e s te d
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a m o u n ts to  l i t t le  m o re th a n a d isg u ise d “ d isp ro­

p o r t io n a te im p a c t”  a n a ly s is .3 6 Ju s t ic e W h ite’ s 

re c o rd , in  sh o r t, c o n f irm s th e o b se rv a t io n o f  o n e 

o f  h is fo rm e r c le rk s th a t h e is  “  ‘  a la w y e r’ s la w y e r , 

a n d. . . se e s th e c a se s a s la w  c a se s , n o t a s m a tte rs 

o f  so c ia l p o l ic y .’ ” 3 7

T h e re su lts c a p su l iz e d a b o v e a re n o tth e re su lt 

o f  a c c id e n t, n o r d o th e y e v id e n c e a la c k o f  “ v i ­

s io n .” 3 8 O n  th e c o n tra ry , th e y c o n f irm  th a t B y ro n 

W h ite is th e m o s t c o n s is te n t m e m b e r o f  th e S u­

p re m e C o u r t in  th e o n ly  re sp e c t in  w h ic h c o n s is­

te n c y re a l ly m a tte rs : f id e l i ty  to  th e c o n s t i tu t io n a l 

d u ty to d e c id e in d iv id u a l c a se s in  a c c o rd a n c e 

w ith  th e fa c ts a n d a p p l ic a b le la w . P re se n te d w ith  

d isc re te c o n tro v e rs ie s , Ju s t ic e W h ite h a s c o n­

c lu d e d th a t th e re KJIHGFEDCBAa re l im its b e y o n d w h ic h th e 

F o u r te e n th A m e n d m e n t m a y c o m e to p ro te c t a 

“ c la ss”  ra th e r th a n a “ p e rso n ,”  a n d th a t th e re is a 

d if fe re n c e b e tw e e n c o n g re ss io n a l a c t io n d e a l in g 

w ith  ra c e a n d s im ila r a c t io n a t th e lo c a l le v e l. 

A n d , w h ile sc h o la rs a n d o th e rs m a y q u ib b le w ith  

h o w Ju s t ic e W h ite h a s d ra w n th e se p a r t ic u la r 

l in e s , n o o n e c a n d o u b t th a t h e h a s a c le a r v is io n 

o f  w h a t h e h a s d o n e : d e c id e c a se s .

A t  m y  in a u g u ra t io n a s P re s id e n t o f  B r ig h a m 

Y o u n g U n iv e rs i ty , Ju s t ic e W h ite m a d e th e fo l ­

lo w in g  re m a rk s :MLKJIHGFEDCBA

[O]ur leaders in the government and

the private sectors... must not let the 
country be paralyzed by the clash of 
special interest groups that may seem  
unwilling to recognize what must nec­
essarily be  done, or indeed what must 
be  tried, once  such a  course becomes 
reasonably clear.39

I  b e l ie v e th a t th e a b o v e o b se rv a t io n is th e 

u lt im a te a n sw e r to  c r i t ic s w h o c h a rg e th a t B y ro n 

W h ite la c k s “ g re a tn e ss”  o r “ c o n s t i tu t io n a l v i ­

s io n .”  H e h a s n o t b e e n p a ra ly z e d b y  th e “ c la sh o f  

sp e c ia l in te re s t g ro u p s ,”  a n d , in s te a d , h a s h a d th e 

c o u ra g e— in  th e c o u rse o f  d e c id in g in d iv id u a l 

c a se s— to  d o  “ w h a t m u s t n e c e ssa r i ly b e d o n e , o r 

in d e e d w h a t m u s t b e t r ie d ,”  o n c e th a t c o u rse 

b e c a m e “ re a so n a b ly c le a r .”

A s  L e o n F r ie d m a n o n c e w ro te , Ju s t ic e W h ite 

a p p ro a c h e s e a c h c a se w ith o u t p re c o n c e iv e d id e a s 

a n d w ith  a d e s ire to  e x a m in e th e in d iv id u a l p ro b­

le m  in  th a t c a se ra th e r th a n d e d u c t in g th e re su lt 

f ro m  se t p r in c ip le s . H is  a p p ro a c h m a k e s h is w o rk  

m o re d if f ic u l t  to  a n a ly z e b u t i t  m a k e s fo r  g re a te r 

ju s t ic e in  th e c a se s c o m in g b e fo re o u r h ig h e s t 

C o u r t.4 0

N o  g ra n d e r c la im  to  g re a tn e ss o r to  c o n s t i tu­

t io n a l v is io n c o u ld b e m a d e b y  a n y p e rso n w h o 

h a s se rv e d o n th e U n ite d S ta te s S u p re m e C o u r t.
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p ro b le m s fa c e d b y  th e C o u r t in  c o n s tru in g d e ta i le d le g is la t iv e 

sc h e m e s , a n d o u tl in in g s te p s C o n g re ss m ig h t ta k e to  in su re 

ju d ic ia l im p le m e n ta t io n o f  le g is la t iv e p o l ic y ) .

8 “ N o m in a tio n o f  B y ro n R . W h ite : H e a r in g B e fo re th e 

S e n a te C o m m , o n  th e Ju d ic ia ry ,”  8 7 th C o n g ., 2 d S e ss . (1 9 6 2 ) 

a t 2 3 (s ta te m e n t o f  B y ro n R . W h ite ) .

9 P ie rc e O ’ D o n n e l l , “ Ju s t ic e B y ro n R . W h ite : L e a d in g 

f ro m  th e C e n te r ,”  A .B .A . J ., Ju n e 1 6 , 1 9 8 6 a t 2 4 , 2 7 .

1 0 S ee, e.g ., R o e v . W a d e, 4 1 0 U .S . 1 1 3 , 2 2 1 (1 9 7 3 ) 

(W h ite , J . d isse n tin g ) ; T h o rn b u rg h v . A m er ica n C o lleg e o f 

O b ste tr ic ia n s a n d G yn eco lo g is ts , 4 7 6 U .S . 7 4 7 ,7 8 5 (W h ite , 

J ., d isse n tin g ) ; P la n n ed P a ren th o o d v . C a sey , 1 1 2 S . C t. 

2 7 9 1 ,2 8 5 5 ,2 8 7 3 (c o n c u rr in g a n d d isse n tin g o p in io n s jo in e d 

b y  W h ite , J .) .

1 1 L em o n v . K u rtzm a n , 4 0 3 U .S . 6 0 2 (1 9 7 1 ) .

1 2 S ee, e.g ., R o em er v . M a ry la n d B d . o f P u b lic W o rks, 

4 2 6 U .S . 7 3 6 ,7 6 8 -6 9 (1 9 7 6 ) (W h ite , J ., c o n c u rr in g in ju d g - 

m e n t) ;£ e e v . W eism a n , 1 1 2S .C t.2 6 4 9 ,2 6 8 5 (1 9 9 2 )(S c a l ia , 

J ., jo in e d b y  W h ite , J ., d isse n tin g ) . H o w e v e r , d e sp ite Ju s t ic e 

W h ite’ s d isa g re e m e n t w ith  L em o n , h e d isp la y e d h is u su a l 

a v e rs io n to  ju d ic ia l a c t iv ism b y re fu s in g to d is re g a rd th a t 

d e c is io n in  L a m b 's C h a p e l v . C en ter M o rich es U n io n F ree 

S ch o o l D istr ic t, 1 1 3 S . C t. 2 1 4 1 ,2 1 4 8 n .7 (1 9 9 3 ) (o p in io n b y  

W h ite , J .) (a p p ly in g th e L em o n te s t a n d re m in d in g Ju s t ic e 

S c a l ia th a t, u n ti l L em o n is “ p ro p e r [ ly ] . . . in te r re d ] ,”  th e 

d e c is io n re m a in s a m o n g th e “ l iv in g ” ) .

1 3 3 8 4 U .S . 4 3 6 (1 9 6 6 ) .
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1 4 M ira n d a , 3 8 4 U .S . 4 3 6 , 5 2 6 (W h ite , J ., d isse n tin g ) ; 

M ich ig a n v . M o sley , 4 2 3 U .S . 9 6 , 1 0 7 (1 9 7 5 ) (W h ite , J ., 

c o n c u rr in g in  re su lt) ; H a rr is v . N ew Y o rk , 4 0 1 U .S . 2 2 2 

(1 9 7 1 ) .

1 5 E .g ., R o se n , su p ra , n o te 2 , a t2 5 (a sse r t in g th a t Ju s t ic e 

W h ite so m e h o w “ re l ish [e s j h is in c o n s is te n c ie s” ) .

1 6 E g ., F re d Is ra e l, “ B y ro n R . W h ite” , in  4  T h e Ju stices 

o fth e U n ited S ta tes S u p rem e C o u rt: T h e ir L ives a n d M a jo r  

O p in io n s 2 9 6 0 -6 1 (L e o n F r ie d m a n ,e d ., 1 9 6 9 ) ( “ W ith  W h ite , 

a N e w  F ro n tie r D e m o c ra t, re p la c in g W h itta k e r , a c o n se rv a­

t iv e  R e p u b l ic a n , i t  w a s e x p e c te d th a t th e C o u r tb a la n c e w o u ld 

d e c is iv e ly t i l t  to w a rd th e l ib e ra l b lo c— b u t a la s, th is w a s a 

m isp la c e d e x p e c ta t io n . . . ” ) (e m p h a s is a d d e d ) ; D a v id O . 

S te w a r t, “ W h ite to  th e R ig h t,”  A .B .A . Jo u rn a l, Ju ly 1 9 9 0 , a t 

4 0 (a sse r t in g th a t Ju s t ic e W h ite is “ [o ] rd in a r i ly c o n se rv a­

t iv e” ) .

1 7 S ee g en era lly , R o se n , su p ra n o te 2 , a t 2 5 .

1 8 S tu a r t T a y lo r , J r ., “ Ju s t ic e B y ro n W h ite : T h e C o n s is­

te n t C u rm u d g e o n ,”  L eg a l T im es, M a r. 2 2 , 1 9 9 3 , a t 3 0 

(a sse r t in g th a t Jo h n F . K e n n e d y w a s “ n o t th e k in d  o f  l ib e ra l”  

th a t m a n y a ssu m e ) .

1 9 S te w a r t, su p ra n o te 1 6 , a t 4 2 .

2 0 E .g , S te w a r t, su p ra n o te 1 6 , a t 4 2 (n o t in g th a t Ju s t ic e 

W h ite’ s K e n n e d y -e ra a g e n d a “ is n o t a p a c e -se tt in g a g e n d a 

b e c a u se i t  is a n a g e n d a f ro m  th e p a s t” ) .

2 1 E .g .,H a rp erv . V irg in ia  B o a rd o f E lec tio n s, 3 8 3 U .S . 

6 6 3 (1 9 6 6 ) .

2 2 E .g ., H ea rt o f A tla n ta M o te l, In c . v . U n ited S ta tes, 3 7 9 

U .S . 2 4 1 (1 9 6 4 ) ; K a tzen b a ch v . M cC lu n g , 3 7 9 U .S . 2 9 4 

(1 9 6 4 ) .

2 3 E .g ., S o u th C a ro lin a v . K a tzen b a ch , 3 8 3 U .S . 3 0 1 

(1 9 6 6 ) .

2 4 4 2 6 U .S . 2 2 9 (1 9 7 6 ) .

2 5 4 8 8 U .S . 4 6 9 (1 9 8 9 ) .

2 6 E g ., H a rp erv . V irg in ia  B o a rd o f E lec tio n s, 3 8 3 U .S . 

6 6 3 (1 9 6 6 ) .

2 7 U .S . C o n s t, a m e n d . X IV ,  § 1 .

2 8 W a sh in g to n v . D a v is , 4 2 6 U .S . a t 2 3 9 .

2 9 S ee, e.g ., W a sh in g to n v . D a v is , 4 2 6 U .S . a t 2 4 8 : a ru le 

th a t a s ta tu te d e s ig n e d to  se rv e n e u tra l e n d s is n e v e r th e le ss 

in v a l id , a b se n t c o m p e ll in g ju s t i f ic a t io n , i f  in p ra c t ic e i t  

b e n e f i ts o r b u rd e n s o n e ra c e m o re th a n a n o th e r w o u ld b e fa r 

re a c h in g a n d w o u ld ra ise se r io u s q u e s t io n s a b o u t, a n d p e r­

h a p s in v a l id a te , a w h o le ra n g e o f  ta x , w e lfa re , p u b l ic se rv ic e , 

re g u la to ry , a n d l ic e n s in g s ta tu te s th a t m a y b e m o re th a n 

b u rd e n so m e to  th e p o o r a n d to  th e a v e ra g e b la c k th a n to  th e 

m o re a f f lu e n t w h ite .”  (e m p h a s is a d d e d .)

3 0 E .g ., S o u th C a ro lin a v . K a tzen b a ch , 3 8 3 U .S . 3 0 1 

(1 9 6 6 ) .

3 1 C ity o f R ich m o n dIHGFEDCBA v . J .A . C ro so n C o ., 4 8 8 U .S . 4 6 9 

(1 9 8 9 ) .

3 2 4 9 7 U .S . 5 4 7 (1 9 9 0 ) .

3 3 U n d e r C ro so n , m u n ic ip a l c la ss -b a se d re m e d ie s m u s t 

b e n e c e ssa ry to  fu r th e r a c o m p e ll in g g o v e rn m e n ta l in te re s t. 

4 8 8 U .S . 4 9 8 -5 0 6 . U n d e r M etro , h o w e v e r , c o n g re ss io n a l ly 

e n a c te d c la ss -b a se d re m e d ie s w il l  p a ss c o n s t i tu t io n a l m u s te r 

so lo n g a s th e y a re su b s ta n t ia l ly re la te d to  th e a c h ie v e m e n t o f  

a n im p o r ta n t g o v e rn m e n ta l p u rp o se . 4 9 7 U .S . a t 5 6 5 -6 6 .

3 4 S ee, e.g , C ro so n , 4 8 8 U .S . a t 4 9 5 -9 6 (n o t in g th a t th e 

c la ss -b a se d p re fe re n c e in v a l id a te d in  C ro so n w a s a d o p te d b y  

a c ity  c o u n c i l c o m p o se d p re d o m in a te ly o f  m in o r i t ie s ) .

3 5 E .g ., T h e F ed era lis t N o . 5 1 , a t 3 2 4 (M a d iso n )(C l in to n 

R o ss ite r e d ., 1 9 6 1 ) (n o t in g th a t th e s iz e o f  th e fe d e ra l g o v e rn­

m e n t “ w il l  re n d e r a n u n ju s t c o m b in a t io n o f  a m a jo r i ty o f  th e 

w h o le v e ry im p ro b a b le , i f  n o t im p ra c t ic a b le” ) ; T h eF ed era l- 

is tN o . 1 0 , a t 8 3 (M a d iso n ) (C l  in to n R o ss ite r e d ., 1 9 6 1 )(“ T h e 

sm a lle r th e so c ie ty , th e fe w e r p ro b a b ly w il l  b e th e d is t in c t 

p a r t ie s a n d in te re s ts c o m p o s in g i t ; th e fe w e r th e d is t in c t 

p a r t ie s a n d in te re s ts , th e m o re f re q u e n tly w il l  a m a jo r i ty b e 

fo u n d o f  th e sa m e p a r ty ; a n d th e sm a lle r th e n u m b e r o f  

in d iv id u a ls c o m p o s in g a m a jo r i ty , a n d th e sm a lle r th e c o m­

p a ss w ith in  w h ic h th e y a re p la c e d , th e m o re e a s i ly w il l  th e y 

c o n c e r t a n d e x e c u te th e ir p la n o f  o p p re ss io n” ) .

3 6 E .g ., R o g ers v . L o d g e, 4 5 8 U .S . 6 1 3 (1 9 8 2 ) (c o n c lu d­

in g  th a t th e so -c a l le d “ Z im m er fa c to rs ,”  d e v e lo p e d in  a l in e 

o f  d isp a ra te im p a c t c a se s , n e v e r th e le ss e s ta b l ish e d p u rp o se­

fu l d isc r im in a t io n ) . S ee, Z im m er v . M cK eith en , 4 8 5 F .2 d 

1 2 9 7 (5 th C ir . 1 9 7 3 ) .

3 7 S te w a r t, su p ra n o te 1 6 , a t 4 2 .

3 8 R o se n , su p ra n o te 3 , a t 2 1 .

3 9 B y ro n R . W h ite , A d d re ss a t th e In a u g u ra t io n o f  P re s i­

d e n t R e x E d w in L e e , B r ig h a m Y o u n g U n iv e rs i ty , P ro v o , 

U ta h (O c to b e r 2 7 , 1 9 8 9 ) a t 3 ( tra n sc r ip t in  B r ig h a m Y o u n g 

U n iv e rs i ty L ib ra ry ) .

4 0 F r ie d m a n , su p ra n o te 1 , a t 3 5 6 .
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T h e S u p re m e C o u r t’ s h is to ry is o f  in te re s t to  

c it iz e n s , la w y e rs , a n d h is to r ia n s . T h e y a re l ik e ly  

to  h a v e d if fe re n t re a so n s a n d u se s fo r  th e ir in te r­

e s t, h o w e v e r . L a w y e rs m a y w a n t to  u n d e rs ta n d 

th e sw e e p o f d o c tr in a l c h a n g e to u n d e rs ta n d 

b e tte r th e p ro b le m s th e y a n d th e ir c l ie n ts fa c e .1 

C it iz e n s m a y b e m o re in te re s te d in  th e S u p re m e 

C o u r t a s a n in s t i tu t io n o f  th e n a tio n a l g o v e rn­

m e n t. T h e re a so n s p e o p le h a v e fo r  in te re s t in  th e 

S u p re m e C o u r t’ s h is to ry w il l  h e lp d e f in e w h a t 

th a t h is to ry is— th a t is , w h a t w e u n d e rs ta n d th e 

s to ry o f  th e S u p re m e C o u r t to b e . T h is e ssa y 

e x p lo re s d if fe re n t w a y s to te l l th e S u p re m e 

C o u r t’ s s to ry , sh o w in g h o w  d if fe re n t in te rp re ta­

t io n s i l lu m in a te v a ry in g a sp e c ts o f  o u r n a tio n’ s 

h is to ry .

Supreme Court History

A t  f i rs t g la n c e i t  m ig h t a p p e a r th a t th e o n ly  

su b s ta n t ia l to p ic fo r S u p re m e C o u r t h is to r ia n s 

w o u ld b e a h is to ry o f  c o n s t i tu t io n a l la w . S u c h a 

h is to ry in v o lv e s th e S u p re m e C o u r t, o f  c o u rse , 

b e c a u se th e C o u r t is a n im p o r ta n t v e n u e in  w h ic h 

c o n s t i tu t io n a l la w  h a s d e v e lo p e d . A  h is to ry o f  

c o n s t i tu t io n a l la w , h o w e v e r , w o u ld d e a l w ith  th e 

C o n s ti tu t io n f i rs t o f  a l l , a n d th e S u p re m e C o u r t 

se c o n d a r i ly .

I t  is w o rth n o tin g , th o u g h , th a t so m e p e o p le 

m ig h t b e in te re s te d in  a h is to ry o f  th e S u p re m e 

C o u r t a s a n in s t i tu t io n . S u c h a h is to ry w o u ld b e 

a n a lo g o u s to  a h is to ry o f  th e S e n a te o r th e p re s i­

d e n c y . T re a tin g th e C o u r t a s a n in s t i tu t io n o f  

g o v e rn m e n t w o u ld le a d a n h is to r ia n to  p a y a tte n­

t io n to th e w a y in  w h ic h th e C o u r t’ s p e rso n n e l 

w e re se le c te d , th e w a y i ts w o rk  w a s d e f in e d , a n d 

th e w a y i ts m e m b e rs w e n t a b o u t th e ir w o rk .

F ro m th e b e g in n in g o f  th e C o u r t’ s h is to ry 

Ju s t ic e s h a v e b e e n c h o se n b e c a u se th e y sa t is fy 

b o th p o l i t ic a l a n d p ro fe ss io n a l c r i te r ia .2 P re s i­

d e n t H e rb e r t H o o v e r n o m in a te d Ju s t ic e B e n­

ja m in C a rd o z o a s a re su lt o f  o v e rw h e lm in g su p -IHGFEDCBA

A n  in s t i t u t io n a l  h is t o r y  o f  t h e S u p r e m e C o u r t  c o u ld  

e x a m in e t h e  t h r e e  J u s t i c e s P r e s id e n t G r a n t  n a m e d t o  t h e  

C o u r t  a s w e l l a s h is m e a n s o f  s e le c t in g t h e m .
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J u s t i c e W i l l i a m  J . B r e n n a n , J r . ,  d e l i v e r s t h e  o a t h  o f  o f f i c e  t o  D e p u t y  D i r e c t o r  o f  B u d g e t R o b e r t  M e r r ia m  ( le f t )  a n d  t o aZYXWVUTSRQPONMLKJIHGFEDCBA 

D i r e c t o r  o f  B u d g e t M a u r ic e  S t a n s ( m id d le )  o n  M a r c h  1 8 ,1 9 5 8 a s P r e s id e n t E is e n h o w e r a n d  V ic e  P r e s id e n t N ix o n  l o o k  

o n . J u s t i c e B r e n n a n  j o in e d  t h e  C o u r t  i n  1 9 5 6 s h o r t l y  b e f o r e t h e  N o v e m b e r p r e s id e n t ia l e le c t io n .

p o r t fo r  th e n o m in a tio n a m o n g th e n a tio n’ s le g a l 

e l i te . P re s id e n t D w ig h t E ise n h o w e r n o m in a te d 

Ju s t ic e W il l ia m  J . B re n n a n , J r . p r im a r i ly  b e c a u se 

h e w a n te d to  se le c t a N o r th e a s te m C a th o l ic D e m o­

c ra t to  so l id i fy  su p p o r t a m o n g k e y v o te rs h e w a s 

to  fa c e in  th e 1 9 5 6 e le c t io n . T h is k in d  o f  h is to ry 

o f  th e S u p re m e C o u r t w o u ld t ry to c h a r t th e 

d if fe re n t e m p h a se s g iv e n to  p o l i t ic a l a n d p ro fe s­

s io n a l c r i te r ia a t d if fe re n t t im e s , a n d m ig h t su g­

g e s t so m e p a tte rn s . F o r e x a m p le , in  th e m o d e rn 

e ra R e p u b l ic a n p re s id e n ts h a v e te n d e d to  n o m i­

n a te s it t in g ju d g e s w h ile D e m o c ra t ic p re s id e n ts 

h a v e te n d e d to  n o m in a te p e o p le w ith  su b s ta n t ia l 

p o l i t ic a l e x p e r ie n c e (P re s id e n t C lin to n’ s in i t ia l  

in c l in a t io n to n o m in a te fo rm e r g o v e rn o r a n d 

S e c re ta ry o f  th e In te r io r B ru c e B a b b it t w a s c o n­

s is te n t w ith  th a t p a tte rn ) . I  h a v e su g g e s te d e lse­

w h e re th a t th is p a tte rn re su lts f ro m a p a r ty - 

o r ie n te d d if fe re n c e in  th e e v a lu a t io n o f  th e S u­

p re m e C o u r t a s a p o s it iv e fo rc e in  g o v e rn m e n t: 

D e m o c ra ts te n d to b e l ie v e in  a n a c t iv e g o v e rn­

m e n t, a n d so in  a n a c t iv e S u p re m e C o u r t w h o se 

m e m b e rs se e th e ir ro le a s p a r t o f  th e g e n e ra l 

p o l i t ic a l p ro c e ss , w h ile R e p u b l ic a n s te n d to  b e­

l ie v e in a sh a rp d is t in c t io n b e tw e e n la w a n d 

p o l i t ic s .3 A  fu l l -sc a le h is to ry o f  th e S u p re m e 

C o u r t m ig h t re v e a l o th e r p a tte rn s a t o th e r t im e s .

T h e C o u r t’ s w o rk  w o u ld b e a n o th e r to p ic in  a 

h is to ry o f  th e S u p re m e C o u r t. O n e p a r t o f  th is 

s to ry w o u ld b e th e h is to ry o f  ju r isd ic t io n a l s ta t­

u te s .4 T h is s tu d y w o u ld u n d o u b te d ly b e q u ite d ry . 

S e e n in  b ro a d e r p e rsp e c t iv e , h o w e v e r , th e e v o lu­

t io n o f  th e C o u r t’ s ju r isd ic t io n m ig h t sh o w h o w  a 

g o v e rn m e n t in s t i tu t io n m a tu re s . T h e o v e ra l l s to ry 

sh o w s th e C o u r t’ s ju r isd ic t io n sh if t in g f ro m  c a se s 

w h ic h C o n g re ss d ire c te d th e C o u r t to h e a r— i ts 

m a n d a to ry ju r isd ic t io n— to c a se s w h ic h C o n­

g re ss a u th o r iz e d th e C o u r t to  h e a r i f  i t  c h o se— i ts  

d isc re t io n a ry ju r isd ic t io n .

S te p b y  s te p C o n g re ss sh if te d c a te g o r ie s o f  

c a se s f ro m  th e m a n d a to ry to th e d isc re t io n a ry 

ju r isd ic t io n , o rd in a r i ly b e c a u se o f c o m p la in ts 

f ro m  th e C o u r t a n d th e b a r th a t th e m a n d a to ry 

c a se s w e re im p o s in g to o h e a v y a b u rd e n o n th e 

C o u r t in  l ig h t  o f  i ts o th e r o b l ig a t io n s . C a se s th a t 

o n c e se e m e d so o b v io u s ly im p o r ta n t th a t th e 

C o u r t h a d to h e a r th e m , su c h a s a p p e a ls f ro m  

s ta te c o u r t d e c is io n s d e n y in g c o n s t i tu t io n a l c h a l­

le n g e s to s ta te s ta tu te s , b e c a m e in d is t in g u ish­

a b le f ro m  o th e r c a se s th a t w e re p a r t o f  th e C o u r t’ s 

d isc re t io n a ry ju r isd ic t io n . Y e t, a lth o u g h C o n­

g re ss re sp o n d e d to  c a se lo a d c o n c e rn s in  m a k in g 

th e se ju r isd ic t io n a l a lte ra t io n s , th e y h a d th e e f­

fe c t o f  g iv in g  th e S u p re m e C o u r t g re a te r c o n tro l
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o v e r i ts a g e n d a . T h a t, in  tu rn , m ig h t b e se e n a s 

th e m a rk o f  a n a u to n o m o u s g o v e rn m e n t in s t i tu­

t io n .

A  s tu d y o f th e a c tu a l d is tr ib u t io n o f th e 

C o u r t’ s w o rk  w il l  re v e a l e v e n m o re . I t  is a lre a d y 

c o n v e n tio n a l fo r h is to r ia n s to d is t in g u ish b e­

tw e e n th e C o u r t’ s c o m m e rc ia l a n d c iv i l  r ig h ts 

c a se s . I fw e  a n a ly z e th o se c a te g o r ie s , w e m ig h t b e 

a b le to  c h a r t h o w  th e C o u r t h e a rd o n e ty p e o f  c a se 

o r th e o th e r a s m o re im p o r ta n t a t d if fe re n t t im e s . 

R e c e n tly , fo r  e x a m p le , c la ss ic c iv i l  r ig h ts c a se s—  

th o se in v o lv in g c la im s b y A fr ic a n -A m e r ic a n s 

a n d o th e r m in o r i t ie s th a t th e y h a v e b e e n d isc r im i­

n a te d a g a in s t— h a v e o c c u p ie d a sh a rp ly re d u c e d 

p o r t io n o f  th e C o u r t’ s t im e , a s c o m p a re d to a 

g e n e ra t io n a g o . A  h is to ry o f  th e S u p re m e C o u r t 

w o u ld t ry  to  a c c o u n t fo r  th a t c h a n g e .

A t  so m e p o in t h is to r ie s o f  th e S u p re m e C o u r t 

sh o u ld q u e s t io n th e v e ry c a te g o r ie s u se d to  a n a­

ly z e th e C o u r t’ s w o rk . T o d a y w e m ig h t se e YXWVUTSRQPONMLKJIHGFEDCBA
L o ch n er v . N ew Y o rk , in v a l id a t in g N e w Y o rk ’ s 

m a x im u m h o u rs la w  fo r  b a k e rs , a s a c a se in v o lv ­

in g c o n s t i tu t io n a l la w  a n d b u s in e ss .5 I t  w o u ld 

ta k e o n ly  a s l ig h t sh if t in  fo c u s to  se e i t  a s a c iv i l

r ig h ts c a se , in v o lv in g  th e fu n d a m e n ta l c iv i l  r ig h t 

to  a d e c e n t l iv in g  a n d re a so n a b le w o rk in g c o n d i­

t io n s . P e rh a p s m o re in te re s t in g a re re c e n t su g­

g e s t io n s to  re c a te g o r iz e c a se s w ith  a fe m in is t e y e , 

to  jo in  to g e th e r a s “ c a se s in v o lv in g  w o m e n”  c a se s 

th a t e a r l ie r h a d se e m e d to  in v o lv e d isp a ra te su b­

je c ts su c h a s ju r isd ic t io n , c r im in a l la w , a n d c o m­

m e rc ia l la w .6

T h e S u p re m e C o u r t h a s to  o rg a n iz e i tse l f to  

g e t i ts w o rk  d o n e . H e re a h is to ry o f  th e S u p re m e 

C o u r t m ig h t e x a m in e h o w th e Ju s t ic e s w e n t 

a b o u t th e ir w o rk l iv e s . In th e e a r ly d a y s th e 

Ju s t ic e s f re q u e n tly ro o m e d to g e th e r in  W a sh in g - 

to n a n d th e n d isp e rse d to r id e c irc u it . T h e ir 

a b i l i ty  to  c o m m u n ic a te , to  d isc u ss la w  a n d p o l i­

t ic s , w a s e n h a n c e d b e c a u se o f th e ir c lo se a sso­

c ia t io n in W a sh in g to n , a n d w a s im p a ire d b e­

c a u se o f  th e ir c irc u it d u tie s . E v e n a f te r c irc u it 

r id in g  w a s su b s ta n t ia l ly a b o l ish e d , th e C o u r t d id  

n o t h a v e i ts o w n w o rk  p la c e , m e e tin g in  a c o u r t­

ro o m in  th e S e n a te b a se m e n t a n d th e n in  th e o ld  

S e n a te c h a m b e r , w ith  m o s t Ju s t ic e s d o in g th e ir 

o p in io n w r it in g  a t h o m e . O n ly  w ith  th e c o n s tru c­

t io n o f  th e S u p re m e C o u r t b u i ld in g in  1 9 3 5 d idIHGFEDCBA

H is t o r ie s  o f t h e  S u p r e m e C o u r t  m a y  q u e s t io n t h e  t r a d i t i o n a l  c a t e g o r ie s c a s e s h a v e f a l l e n  u n d e r . F o r  e x a m p le , KJIHGFEDCBAL o c h n e r 

v . N e w Y o rk  ( J o s e p h L o c h n e r ’ s b a k e r y  i s  s h o w n a b o v e ) a  c a s e o f  c o n s t i t u t io n a l l a w  a n d  b u s in e s s o r  a  c iv i l  r ig h t s  c a s e ?
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T h r o u g h  J o h n  M a r s h a l l ’ s t e n u r e  a s C h ie f  J u s t i c e , t h e  J u s t i c e s r e g u la r l y  s h a r e d a  r o o m in g  h o u s e w h i le  i n  W a s h in g t o n , 

i n c lu d in g  t h e  B r o w n ’ s I n d ia n - Q u e e n H o t e l ( a b o v e ) . S in c e t h e  C o u r t  l a c k e d a  h o m e o f  i t s  o w n , t h e  J u s t i c e s d id  m u c h  

w o r k  a t  h o m e . I t  w a s o n ly  a f t e r  t h e  o p e n in g o f  t h e  S u p r e m e C o u r t  B u i ld in g  i n  1 9 3 5 t h a t  t h e  J u s t i c e s h a d  c e n t r a l i z e d  

o f f i c e s .

th e Ju s t ic e s h a v e a s in g le b u i ld in g th a t w a s th e 

c e n te r o f  th e ir w o rk .

T h e b u re a u c ra t iz a t io n o f  th e C o u r t is a n o th e r 

p a r t o f  th e s to ry o f  th e S u p re m e C o u r t a s a n 

in s t i tu t io n . B e g in n in g e a r ly in  th is c e n tu ry , a n d 

a c c e le ra t in g a f te r W o rld  W a r I I ,  th e C o u r t’ s s ta f f 

g re w .7 T h e Ju s t ic e s a c q u ire d la w  c le rk s , w h o 

g ra d u a l ly a ssu m e d la rg e r ro le s in th e d e c is io n 

m a k in g p ro c e ss . Ju s t ic e s , a f te r a l l , te n d to b e 

g e n e ra l is ts w h o c a n m a k e d e c is io n s , b u t th e y 

n e e d n o t b e , a n d h a v e n o t a lw a y s b e e n , p e o p le 

w h o c a n c a re fu l ly a n d c le a r ly e x p la in th e ir d e c i­

s io n s , p a r t ic u la r ly in  th e h ig h ly te c h n ic a l c a se s 

th a t o c c u p y p a r t o f  th e C o u r t’ s d o c k e t. N o  lo n g e r 

is th e S u p re m e C o u r t d is t in c t iv e a m o n g 

W a sh in g to n’ s in s t i tu t io n s a s a p la c e w h e re th e 

Ju s t ic e s d o a l l  th e ir o w n w o rk ; la w  c le rk s n o w  a re 

fu n c t io n a l ly e q u iv a le n t to  sp e e c h w r ite rs fo r  p re s i­

d e n ts a n d se n a to rs . A n  h is to r ia n m ig h t t ry  to  

in te rp re tth is c h a n g e a s a n o u tg ro w th o f th e C o u r t’ s 

b u re a u c ra t iz a t io n , a n d m ig h t su g g e s t th a t th e se 

c h a n g e s sh o u ld n o t b e su rp r is in g : a f te r a l l , th e

S u p re m e C o u r t is p a r t o f  th e n a tio n a l g o v e rn­

m e n t, a n d a s o th e r in s t i tu t io n s m o d e rn iz e so w il l  

th e C o u r t.

In  th e p a s t g e n e ra t io n th e C o u r t’ s s ta f f h a s 

in c re a se d b e y o n d th e Ju s t ic e s’ c h a m b e rs : T h e 

C o u r t b e g a n to  e m p lo y le g a l o f f ic e rs in  th e 19 7 0 s 

to  sc re e n ro u t in e m a tte rs a n d re c o m m e n d a c t io n 

to th e Ju s t ic e s , i t  a c q u ire d a p re ss o f f ic e r , a n d i t  

d e v e lo p e d a m o re e la b o ra te se c u r i ty o p e ra t io n . 

M a n y o f  th e se d e v e lo p m e n ts a re to o re c e n t to  

e v a lu a te , e x c e p t to su g g e s t th a t th e y to o a re a n 

a sp e c t o f  th e C o u r t’ s m o d e rn iz a t io n .

In  su m , th e p o ss ib i l i t ie s o f  h is to r ie s o f  th e 

S u p re m e C o u r t a s a n in s t i tu t io n a re ra th e r p ro m­

is in g . S u c h h is to r ie s w o u ld c o n n e c t th e C o u r t to  

o th e r n a tio n a l in s t i tu t io n s in in te re s t in g a n d , I  

b e l ie v e , o c c a s io n a l ly n o v e l w a y s . F o r o b v io u s 

re a so n s , th o u g h , h is to r ia n s a n d la w y e rs h a v e u su­

a l ly  w r it te n h is to r ie s o f  c o n s t i tu t io n a l la w , n o t 

h is to r ie s o f th e S u p re m e C o u r t. H is to r ie s o f  

c o n s t i tu t io n a l la w , th o u g h , h a v e th e ir o w n d is­

t in c t iv e p ro b le m s .
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Constitutional History

M a n y h is to r ie s o f  c o n s t i tu t io n a l la w  fa l l  in to 

th e t ra p o f  e x c e ss iv e fo c u s o n th e S u p re m e C o u r t’ s 

t re a tm e n t o f c o n s t i tu t io n a l is su e s . M u c h th a t 

o u g h t to  in te re s t s tu d e n ts o f  c o n s t i tu t io n a l h is to ry 

o c c u rs o u ts id e th e S u p re m e C o u r t, th o u g h .

O n e w a y to se e th e l im its o f  C o u r t- fo c u se d 

h is to r ie s o f  c o n s t i tu t io n a l la w  is to e x a m in e th e 

im p l ic a t io n s o f th e C o u r t’ s ju s t ic ia b i l i ty d o c­

t r in e s l im it in g  ju d ic ia l c o n s id e ra t io n o f  c o n s t i tu­

t io n a l is su e s . T h e se d o c tr in e s in c lu d e s ta n d in g 

a n d m o o tn e ss , b u t th e m o s t re v e a l in g c a te g o ry is 

th e p o l i t ic a l q u e s t io n s d o c tr in e . U n d e r th a t d o c­

t r in e , fe d e ra l c o u r ts m a y n o t a d d re ss c e r ta in c o n­

s t i tu t io n a l c h a l le n g e s . T h e d o c tr in e h a s k e p t th e 

C o u r t f ro m  d e c id in g w h e th e r n o v e l a rra n g e m e n ts 

in s ta te g o v e rn m e n t v io la te th e c o n s t i tu t io n a l 

g u a ra n ty o f  a re p u b l ic a n fo rm  o f  g o v e rn m e n t, fo r  

e x a m p le .

In  re c e n t y e a rs th e p o l i t ic a l q u e s t io n s d o c tr in e

i tse l f h a s n o t s ig n if ic a n t ly l im ite d th e C o u r t’ s 

p o w e r . T h e 1 9 9 3 d e c is io n in  YXWVUTSRQPONMLKJIHGFEDCBAW a lte r L . N ixo n v . 

U n ited S ta tes, w h e re a m a jo r i ty o f th e C o u r t 

re fu se d to c o n s id e r a c h a l le n g e to th e t ru n c a te d 

a n d a rg u a b ly u n c o n s t i tu t io n a l p ro c e d u re s C o n­

g re ss h a s a d o p te d to  d e a l w ith  ju d ic ia l im p e a c h­

m e n ts , is th e f i rs t c le a r -c u t in v o c a t io n o f th e 

d o c tr in e b y a C o u r t m a jo r i ty in a t le a s t fo r ty  

y e a rs .8 S ti l l , th e p o l i t ic a l q u e s t io n s d o c tr in e e x­

p re sse s a m o o d o f  ju d ic ia l fo rb e a ra n c e , a n d a 

w id e sp re a d b e l ie f th a t so m e fu n d a m e n ta l c o n s t i­

tu t io n a l is su e s o u g h t n o t to b e d e c id e d b y th e 

c o u r ts .

O n th e te c h n ic a l le v e l, th e p o l i t ic a l q u e s t io n s 

d o c tr in e c a n b e u n d e rs to o d to  sa y th a t th e C o n s ti­

tu t io n v a l id a te s w h a te v e r d e c is io n s— a b o u t h o w  

to p ro c e ss im p e a c h m e n ts , fo r  e x a m p le— th e p o­

l i t ic a l b ra n c h e s m a k e . U n d e rs to o d in  th a t w a y , 

th e d o c tr in e d e m o n s tra te s th a t im p o r ta n t p a r ts o f  

c o n s t i tu t io n a l la w a re d e te rm in e d o u ts id e th e 

c o u r ts . H is to r ie s o f  c o n s t i tu t io n a l la w  th a t fo c u sIHGFEDCBA

W a l t e r  L .  N ix o n , J r . ,  ( c e n t e r ) w i t h  h is  w i f e , B a r b a r a ,  a n d  d a u g h t e r , C o u r t n e y , l e a v e s t h e  C a p i t o l  N o v e m b e r 3 ,1 9 8 9 

a f t e r  t h e  S e n a t e c o n v ic t e d h im  o f  t w o  c o u n t s o f  p e r j u r y  a n d  s t r ip p e d  h im  o f  h is l i f e t im e  a p p o in t m e n t t o  t h e  F e d e r a l 

B e n c h . I n  1 9 9 3 t h e S u p r e m e C o u r t  r e f u s e d t o  c o n s id e r a  c h a l le n g e t o  t h e p r o c e d u r e s C o n g r e s s u s e d i n  N ix o n ’ s 

im p e a c h m e n t h e a r in g .
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F r o m  t h e  v e r y  b e g in n in g o f  U n i t e d  S t a t e s h is t o r y  t h e  S u p r e m e C o u r t  e n g a g e d i n  a  s u s t a in e d e f f o r t  t o  d e f in e a r e a s i n  

w h ic h  t h e  n a t io n a l g o v e r n m e n t c o u ld  n o t  a c t . T h is  i n t e r e s t i n  F e d e r a l i s m  w a s l a r g e ly  a b a n d o n e d i n  t h e  y e a r s a f t e r  t h e  

N e w  D e a l . T h e r e  h a s b e e n a  r e v iv a l  o f  i n t e r e s t i n  F e d e r a l i s m  b y  t h e  J u s t i c e s i n  t h e  p a s t t w o  d e c a d e s .

o n th e S u p re m e C o u r t’ s d e c is io n s a re a p t to  

o v e r lo o k th o se a sp e c ts o f  th e c re a t io n o f  c o n s t i tu­

t io n a l la w .

I f  w e ta k e th e p o l i t ic a l q u e s t io n s d o c tr in e a s a 

m e ta p h o r ra th e r th a n a s a p a r t o f  th e te c h n ic a l la w  

o f  ju s t ic ia b i l i ty , th e im p l ic a t io n s fo r  h is to r ie s o f  

c o n s t i tu t io n a l la w  a re e v e n m o re fa r - re a c h in g . 

T h e m e ta p h o r o f  p o l i t ic a l q u e s t io n s d ire c ts o u r 

a tte n t io n to w h a t th e B r it ish w o u ld c a l l “ th e 

c o n s t i tu t io n ,”  th a t is , th e fu n d a m e n ta l in s t i tu t io n s 

o f  so c ie ty th a t a re b a s ic e le m e n ts in  th e n a tio n’ s 

g o v e rn in g s tru c tu re .

C o n s ti tu t io n a l h is to r ie s o f  th o se fu n d a m e n ta l 

in s t i tu t io n s w o u ld n e c e ssa r i ly lo o k  b e y o n d S u­

p re m e C o u r t d e c is io n s .9 C o n s id e r , fo r  e x a m p le , 

fe d e ra l ism . T h e a l lo c a t io n o f  a u th o r i ty b e tw e e n 

th e n a tio n a l g o v e rn m e n t a n d s ta te g o v e rn m e n ts 

h a s b e e n a p e rs is te n t is su e in  U n ite d S ta te s h is­

to ry . U n ti l th e m id - tw e n tie th c e n tu ry i t w a s 

p o ss ib le to d isc u ss th a t a l lo c a t io n b y p a y in g 

p r im a ry a tte n t io n to S u p re m e C o u r t d e c is io n s , 

fo r th e C o u r t e n g a g e d in a su s ta in e d e f fo r t to  

d e f in e a re a s in  w h ic h th e n a tio n a l g o v e rn m e n t

c o u ld n o t a c t. A f te r  th e N e w  D e a l, h o w e v e r , th e 

C o u r t e sse n tia l ly a b a n d o n e d th a t e f fo r t . In  th e 

p a s t tw o d e c a d e s th e re h a s b e e n a re v iv a l o f  

in te re s t a m o n g th e Ju s t ic e s in  e n fo rc in g fe d e ra l- 

ism -b a se d l im its o n n a tio n a l p o w e r . A ll  th e 

C o u r t h a s d o n e , th o u g h , is l im it  w h a t i t  h a s c a l le d 

c o n g re ss io n a l c o m m a n d e e r in g o f s ta te 

g o v e rn m e n t’ s in s t i tu t io n s to c a rry o u t n a tio n a l 

b u s in e ss .1 0 I t h a s n o t b a rre d C o n g re ss f ro m  

c o m m a n d in g c it iz e n s to c o m p ly w ith n a tio n a l 

re q u ire m e n ts , e v e n in  th e fa c e o f  c o n tra ry d e­

m a n d s f ro m  s ta te g o v e rn m e n ts . T h is is a p a l l id  

re m n a n t o f  a o n c e v ig o ro u s c o n s t i tu t io n a l d o c­

t r in e .

Y e t, fo c u s in g o n th e C o u r t’ s fe e b le e f fo r ts to  

l im it  n a tio n a l p o w e r w o u ld o v e r lo o k th e fa r 

m o re im p o r ta n t p o l i t ic a l c o n s tra in ts o n fe d e ra l 

c o m p u ls io n . D e fe n d e rs o f  s ta te so v e re ig n ty o f ­

te n o v e rs ta te h o w m u c h C o n g re ss h a s d o n e to  

in te r fe re w ith  s ta te a u th o r i ty . In  fa c t, c o n te m p o­

ra ry fe d e ra l ism is m u c h m o re c o o p e ra t iv e th a n 

c o e rc iv e . A  c o n s t i tu t io n a l h is to ry th a t lo o k e d 

o n ly to S u p re m e C o u r t c a se s w o u ld m iss th is
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F e m in is t h is t o r ia n s h a v e a r g u e d t h a t  c o n s t i t u t io n a l h is ­

t o r y  s h o u ld b e r e e x a m in e d , u s in g g e n d e r r e la t io n s a s aaZYXWVUTSRQPONMLKJIHGFEDCBA 

m e t h o d o f  c o n s id e r a t io n . L e g a l h is t o r ia n s h a v e a ls o b e­

g u n  t o  e x a m in e h o w  c o m m o n l a w  h a s a f f e c t e d d is t r ib u t io n  

o f  w e a l t h .

im p o r ta n t d e v e lo p m e n t.

H is to r ia n s w h o a d o p t a B r it ish u n d e rs ta n d in g

o f  “ th e c o n s t i tu t io n”  w il l  e x a m in e m u c h m o re 

th a n fe d e ra l ism , th o u g h . T h e tw o -p a r ty sy s te m in  

th e U n ite d S ta te s re su lts in  la rg e p a r t f ro m  th e 

p e c u l ia r A n g lo -A m e r ic a n a ttra c t io n to a “ f i rs t 

p a s t th e p o s t”  e le c t io n sy s te m , in  w h ic h w h o e v e r 

w in s a s im p le p lu ra l i ty  o f  v o te s w in s th e c o n te s te d 

se a t. (E lse w h e re v a r io u s fo rm s o f  p ro p o r t io n a l 

re p re se n ta t io n h a v e b e e n th o u g h t m u c h m o re 

c o m p a tib le w ith m a jo r i ty ru le a n d d e m o c ra t ic 

re sp o n s ib i l i ty .) C o n s ti tu t io n a l h is to r ie s o f  th is 

so r t w o u ld e x a m in e h o w A m e r ic a n s c a m e to  

d e v e lo p th e ir e le c t io n sy s te m , h o w  th a t sy s te m 

a f fe c te d th e d e v e lo p m e n t o f  th e tw o -p a r ty sy s­

te m , a n d h o w th ird p a r t ie s h a v e o c c a s io n a l ly 

a f fe c te d n a tio n a l p o l ic y .

T h e c u rre n t ly p re v a i l in g v ie w  a m o n g h is to r i­

a n s o f  th e p a r ty sy s te m s tre sse s th e im p o r ta n c e o f  

re l ig io n a n d e th n ic i ty in  p a r ty p o l i t ic s . H is to r ie s 

o f c o n s t i tu t io n a l la w , to th e e x te n t th e y p a id 

a tte n t io n to th e p a r ty sy s te m , w o u ld th e re fo re 

h a v e to  sa y so m e th in g a b o u t th e so c ia l h is to ry o f  

re l ig io n a n d e th n ic i ty .

A  c o m p le te u n d e rs ta n d in g o f  th e h is to ry o f  

c o n s t i tu t io n a l la w  m u s t a lso a d d re ss q u e s t io n s 

a b o u t th e d is tr ib u t io n o f  p o w e r a n d w e a lth in  

so c ie ty . F e m in is t h is to r ia n s h a v e r ig h t ly  in s is te d 

o n t re a t in g g e n d e r re la t io n s a s o n e o f  th e fu n d a­

m e n ta l in s t i tu t io n s o f so c ie ty , a n d so m e h a v e 

b e g u n to  c o n s id e r th e v a ry in g w a y s in  w h ic h le g a l 

ru le s h a v e s tru c tu re d th o se re la t io n s . S im ila r ly , 

le g a l h is to r ia n s h a v e t r ie d to  d e sc r ib e h o w  c o m­

m o n la w  a n d s ta tu to ry la w  h a v e a f fe c te d so c ie ty ’  s 

d is tr ib u t io n o f  w e a lth .1 1 H is to r ie s o f  c o n s t i tu­

t io n a l la w  th a t lo o k b e y o n d th e S u p re m e C o u r t 

w o u ld e v e n tu a l ly h a v e to in c o rp o ra te m u c h o f  

th is n e w le a rn in g .

Y e t, i f  S u p re m e C o u r t- fo c u se d c o n s t i tu t io n a l 

h is to r ie s fa l l in to th e t ra p o f  ig n o r in g to o m u c h 

a b o u t th e fu n d a m e n ta ls o f  o u r n a tio n ’  s g o v e rn in g 

in s t i tu t io n s , c o n s t i tu t io n a l h is to r ie s w ith  a b ro a d e r 

sc o p e fa c e d is t in c t iv e r isk s . T h e y c o u ld to o e a s i ly 

b e c o m e g e n e ra l so c ia l h is to r ie s , w r it te n b y  h is to­

r ia n s (o r w o rse , la w y e rs ) w h o se c o m p a ra t iv e 

a d v a n ta g e l ie s in  e x p l ic a t in g th e c o n s t i tu t io n a l 

la w  a r t ic u la te d b y th e S u p re m e C o u r t. A ll  o f  

w h  ic h  m a y b e to  sa y o n ly  th a t i t  m a y b e p re m a tu re 

to e x p e c t a sy n th e t ic c o n s t i tu t io n a l h is to ry th a t 

lo o k e d b e y o n d th e S u p re m e C o u r t. S o m e p ro m­

is in g s ta r ts h a v e b e e n m a d e , b u t a fu l ly  sa t is fa c­

to ry  “ so c ia l”  h is to ry o f  c o n s t i tu t io n a l la w  is l ik e ly  

to  b e a g e n e ra t io n a w a y .

Periodization

D o c tr in a l h is to r ie s fo c u s in g o n th e S u p re m e 

C o u r t fa c e a n o th e r p ro b le m , c h a ra c te r is t ic o f  th e 

h is to r ic a l e n te rp r ise . T o  te l l a n y h is to r ic a l s to ry , 

w e m u s t d iv id e th e f lo w  o f  e v e n ts in to  m a n a g e­

a b le p e r io d s . O u r d iv is io n s m a y b e m e re ly c o n­

v e n tio n a l, a n d th e y su re ly w il l  re sp o n d to c o n­

te m p o ra ry c o n c e rn s , b u t so m e d iv is io n s th e re 

m u s t b e . T h e is su e o f  p e r io d iz a t io n in  c o n s t i tu­

t io n a l h is to ry is n o w p a r t ic u la r ly p re ss in g .

T h e O liv e r W e n d e l l H o lm e s D e v ise H is to ry 

o f  th e S u p re m e C o u r t a d o p te d a c le a r ly u n sa tis­

fa c to ry p e r io d iz a t io n , d iv id in g  i ts v o lu m e s a t th e



18 JOURNAL 1993IHGFEDCBA

T h e  O l iv e r  W e n d e l l H o lm e s D e v is e a d o p t e d a  p e r io d iz a t io n  t e c h n iq u e b a s e d o n  t h e  C h ie f  J u s t i c e s . T h u s  o n e v o lu m eaZYXWVUTSRQPONMLKJIHGFEDCBA 

e n d s w i t h  t h e  d e a t h o f  C h ie f  J u s t i c e M a r s h a l l ( le f t )  a n d  t h e  n e x t b e g in s w i t h  t h e  n o m in a t io n  o f  C h ie f  J u s t i c e T a n e y  

( r ig h t ) .

p o in ts w h e n o n e C h ie f Ju s t ic e re p la c e d a n o th e r . 

T h is re se m b le s a n e q u a l ly u n sa tis fa c to ry 

p e r io d iz a t io n in  g e n e ra l U n ite d S ta te s h is to ry , th e 

so -c a l le d p re s id e n tia l sy n th e s is , w h ic h u se s p re s i­

d e n tia l te rm s a s i ts d iv id in g l in e s . A m o n g o th e r 

c u r io s i t ie s , th e “ C h ie f Ju s t ic e sy n th e s is”  m e a n s 

th a t o n e v o lu m e e n d s a n d a n o th e r b e g in s in  th e 

m id d le o f  th e C iv i l  W a r, a d iv is io n th a t h a s n o 

re la t io n to  a n y th in g o f  se r io u s h is to r ic a l in te re s t 

a b o u t th e d e v e lo p m e n t o f  c o n s t i tu t io n a l la w .1 2

A  m o re sa t is fa c to ry d iv is io n , a t th e c e n te r o f  

re c e n t w o rk b y c o n s t i tu t io n a l th e o r is t B ru c e 

A c k e rm a n , id e n t i f ie s th re e p e r io d s o f  c o n s t i tu­

t io n a l h is to ry .1 3 T h e f i rs t  e x te n d s f ro m  th e F ra m­

in g th ro u g h th e C iv i l  W a r, in  w h ic h th e c e n tra l 

is su e s w e re s la v e ry a n d th e sc o p e o f  n a tio n a l 

p o w e r . T h e se c o n d e x te n d s f ro m  R e c o n s tru c t io n 

to  th e N e w  D e a l. O n e m a jo r is su e o f  th e p e r io d 

in v o lv e d re c o n c i l in g a n e x p a n d e d sc o p e o f  n a­

t io n a l a u th o r i ty to  th e t ra d it io n a l re sp e c t fo r  s ta te 

a u th o r i ty . A n o th e r re q u ire d th e C o u r t to  w o rk  o u t 

th e im p l ic a t io n s fo r n a tio n a l a n d s ta te p o w e r in  

l ig h t o f th e n e w n a tio n a l c o m m itm e n t to th e 

e n fo rc e m e n t o f  in d iv id u a l r ig h ts , w h ic h in i t ia l ly  

fo c u se d o n th e n e w ly f re e d s la v e s b u t g ra d u a l ly 

e x p a n d e d to  in c lu d e th e r ig h ts o f  a l l A m e r ic a n s . 

T h e th ird p e r io d b e g in s w ith th e N e w D e a l’ s

a c k n o w le d g m e n t o f  e sse n tia l ly u n l im ite d n a tio n a l 

a u th o r i ty a n d c o n tin u e s to  th e p re se n t. A c c o rd in g 

to A c k e rm a n , th e c e n tra l is su e d u r in g th is th ird  

p e r io d is h o w to u n d e rs ta n d th e p e rs is te n c e o f  

in d iv id u a l r ig h ts in  a le g a l u n iv e rse w h ic h a c­

k n o w le d g e s c o m p re h e n s iv e g o v e rn m e n t p o w e r 

to  a lte r p r iv a te re la t io n s .

A c k e rm a n’ s p e r io d iz a t io n c e r ta in ly c a p tu re s 

so m e th in g im p o r ta n t a b o u t th e f lo w  o f  c o n s t i tu­

t io n a l h is to ry , b u t i t  is a lm o s t to o n e a t. E v e n a s 

A c k e rm a n w a s w r it in g , h is to r ia n s w e re d e v e lo p­

in g  a n e w p e rsp e c t iv e o n th e p o s t-C iv i l W a r e ra 

th a t c h a l le n g e s A c k e rm a n’ s sy n th e s is . C h a r le s 

M c C u rd y , A la n Jo n e s , a n d H o w a rd G il lm a n , 

d e a l in g w ith e c o n o m ic re g u la t io n , a n d M a rk  

G ra b e r w r it in g  o n f re e sp e e c h la w , h a v e sh o w n 

th a t a n im p o r ta n t e le m e n t in p o s t-C iv i l W a r 

c o n s t i tu t io n a l ju r isp ru d e n c e , o f te n d e r id e d a s 

a ssu m in g th a t f re e m a rk e t la isse z - fa ire p r in c ip le s 

w e re e m b e d d e d in  th e C o n s ti tu t io n , w a s c o n s is­

te n t w ith  a p o p u l is t a n ti-m o n o p o ly t ra d it io n e x­

p re sse d b e fo re th e C iv i l  W a r b y  Ja c k so n ia n D e m o­

c ra ts . '4 T h e S u p re m e C o u r t’ s “ c o n se rv a t iv e”  

d e c is io n s re s tr ic t in g le g is la t iv e a u th o r i ty to  re g u­

la te th e e c o n o m y c a n b e se e n in  th is l ig h t a s 

e x p re ss io n s o f  a n ti-m o n o p o ly , a n ti-c o r ru p t io n 

c o n c e rn s— e x p re ss io n s w h ic h a re a n a ly t ic a l ly
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a n d h is to r ic a l ly d e fe n s ib le .

T h e h is to r ia n s’  e f fo r t to  re tr ie v e th e t ra d it io n 

o f  Ja c k so n ia n c o n s t i tu t io n a l ism h a s o n ly  re c e n tly 

su c c e e d e d . I f  p a tte rn s o f  h is to r ic a l w r it in g  re p e a t 

th e m se lv e s , w e c a n e x p e c t a fo l lo w -u p , a s a u th o rs 

re d e f in e su p p o r te rs o f  e c o n o m ic re g u la t io n a s  

a d v o c a te s o f  w h a t w il l  p ro b a b ly b e c a l le d a n 

e l i t is t W h ig  c o n s t i tu t io n a l ism .1 5

T h is l i te ra tu re is n o t fu l ly  d e v e lo p e d a s y e t, 

b u t i ts im p l ic a t io n s fo r  p re se n t p u rp o se s a re c le a r . 

Ja c k so n ia n c o n s t i tu t io n a l ism o v e r la p s A c k e r­

m a n’ s f i rs t a n d se c o n d p e r io d s , a n d su g g e s ts th a t 

w e o u g h t to  c o n s id e r th e f i rs t  p e r io d c lo se d w h e n 

Ja c k so n ia n p o l i t ic s g a in e d d o m in a n c e (s tr ik in g­

ly , th is o c c u rre d a ro u n d th e t im e C h ie f Ju s t ic e 

R o g e r T a n e y re p la c e d C h ie f Ju s t ic e Jo h n M a r­

sh a l l , a n d m a y a c c o u n t fo r  th e p e rs is te n t a ttra c­

t io n o f  th e C h ie f Ju s t ic e sy n th e s is ) .

T h e h is to r ic a l l i te ra tu re a v a i la b le to c h a l­

le n g e th e N e w  D e a l’ s c la im  to  a sp e c ia l p la c e in  

c o n s t i tu t io n a l h is to ry is n o t a s r ic h a s th e l i te ra­

tu re o n Ja c k so n ia n c o n s t i tu t io n a l ism . T h e re is 

e n o u g h to su g g e s t, th o u g h , th a t i t m ig h t b e a

m is ta k e to  ta k e 1 9 3 7 , th e c o n v e n tio n a l d a te , a s 

th e o p e n in g o f  a n e w e ra . T h e re a re a t le a s t 

in t im a tio n s o f  a m o re e x p a n s iv e v ie w  o f  g o v e rn­

m e n t p o w e r in YXWVUTSRQPONMLKJIHGFEDCBAE u c lid v . A m b ler R ea lty C o . 

(1 9 2 6 ) , u p h o ld in g z o n in g a g a in s t c o n s t i tu t io n a l 

c h a l le n g e ,1 6 a n d M ille r  v . S ch o en e (1 9 2 8 ) ,1 7 a n 

o th e rw ise o b sc u re c a se in  w h ic h Ju s t ic e H a r la n 

F . S to n e a r t ic u la te d w h a t n o w  se e m s a h a rd - l in e 

le g a l re a l is t p o s it io n o n th e re la t io n b e tw e e n 

p r iv a te p ro p e r ty a n d g o v e rn m e n t p o w e r . T h e 

C o u r t’ s p ro te c t io n o f  in d iv id u a l r ig h ts a lso h a s a 

lo n g e r l in e a g e th a n A c k e rm a n’ s p e r io d iz a t io n 

su g g e s ts , w ith  B u ch a n a n v . W o rley (1 9 1 7 ) s tr ik ­

in g  d o w n a ra c ia l ly re s tr ic t iv e z o n in g o rd in a n c e ,1 8 

a n d P o w ell v . A la b a m a (1 9 3 2 ) o p e n in g th e re v o­

lu t io n in c o n s t i tu t io n a l c r im in a l p ro c e d u re b y  

f in d in g  d u e p ro c e ss v io la te d d u r in g th e t r ia ls o f  

th e S c o ttsb o ro n in e .1 9

T h e se a p p a re n t a n o m a lie s m ig h t b e h a n d le d 

b y  n o tin g th a t a l l p e r io d iz a t io n s a re in a c c u ra te to  

so m e e x te n t. Y e t, i t  se e m s w o rth su g g e s t in g th a t, 

ju s t a s h is to r ia n s h a v e re tr ie v e d Ja c k so n ia n c o n­

s t i tu t io n a l ism , so to o th e y m a y re tr ie v e w h a tIHGFEDCBA

T h e  N a t io n a l  G u a r d  ( a b o v e ) e s c o r t s t h e  d e f e n d a n t s i n  t h e  S c o t t s b o r o N in e  c a s e t o  a  m e e t in g w i t h  t h e i r  d e f e n s e a t t o r n e y  

i n  1 9 3 3 b e f o r e  t h e i r  s e c o n d t r i a l .  T h e  S u p r e m e C o u r t  o v e r t u r n e d  t h e i r  c o n v ic t io n s i n  KJIHGFEDCBAP o w e ll v . A la b a m a i n  1 9 3 2 b e c a u s e 

t h e y  h a d  r e c e iv e d i n a d e q u a t e c o u n s e l b e f o r e t h e i r  f i r s t  t r i a l .
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m ig h t b e c a l le d P ro g re ss iv e c o n s t i tu t io n a l ism .2 0 

T h a t w o u ld m e a n th a t o u r se c o n d p e r io d w o u ld 

e n d e a r ly in  th e tw e n tie th c e n tu ry , ra th e r th a n in  

1 9 3 7 . H is to r ia n s a re n o to r io u s ly re lu c ta n t to  

m a k e ju d g m e n ts a b o u t re c e n t h is to ry , a n d th e y 

p ro b a b ly w o u ld sh y a w a y f ro m  a rg u m e n ts a b o u t 

w h e th e r th e th ird p e r io d , w h e th e r i t  b e g a n w ith  

th e N e w  D e a l o r e a r l ie r , h a s a lre a d y e n d e d .

Conclusion

W rit in g  S u p re m e C o u r t h is to r ie s tu rn s o u t to  

b e a s d if f ic u l t  a s w r it in g a n y o th e r h is to r ie s . 

E n tire ly a p a r t f ro m  m a s te r in g th e m a te r ia l , th e re 

a re q u e s t io n s a b o u t w h a t p re c ise ly th e m a te r ia l 

is— th e S u p re m e C o u r t, c o n s t i tu t io n a l d e c is io n s 

b y th e S u p re m e C o u r t, c o n s t i tu t io n a l la w , “ th e 

c o n s t i tu t io n”  in  th e B r it ish se n se . T h e e x p la n a­

t io n s h is to r ia n s a n d la w y e rs o f fe r fo r th e ir a n­

sw e rs to th e se q u e s t io n s w il l  i l lu m in a te U n ite d 

S ta te s h is to ry a s m u c h a s , b u t in  a d if fe re n t w a y 

f ro m , th e h is to r ie s th e y w r ite .
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6 -7 O liver W en d e ll H o lm es D ev ise H isto ry o f  th e S u p rem e 

C o u rt o f  th e U n ited S ta tes: R eco n stru c tio n a n d R eu n io n , 

1 8 6 4 -8 8 (N e w  Y o rk , 1 9 7 1 , 1 9 8 7 ) .

1 3 B ru c e A c k e rm a n , W e th e P eo p le (N e w  H a v e n , 1 9 9 2 ) .

1 4 C h a r le s M c C u rd y , “ Ju s t ic e F ie ld a n d th e Ju r isp ru­

d e n c e o f  G o v e rn m e n t-B u s in e ss R e la t io n s : S o m e P a ra m e te rs 

o f  L a isse z F a ire C o n s ti tu t io n a l ism ,”  6 1 Jo u rn a l o f A m er ica n 

H isto ry 9 7 0 (1 9 7 5 ) ; A la n Jo n e s , “ T h o m a s M . C o o le y a n d 

‘ L a isse z -F a ire C o n s ti tu t io n a l ism ,”  5 3 Jo u rn a l o f A m er ica n 

H isto ry 7 5 1 (1 9 6 7 ) ; H o w a rd G il lm a n , T h e C o n stitu tio n 

B esieg ed : T h e R ise a n d D em ise o f L o ch n er E ra P o lice 

P o w ers Ju r isp ru d en ce (D u rh a m , 1 9 9 3 ) ; M a rk  G ra b e r , T ra n s­

fo rm in g F ree S p eech : T h e A m b ig u o u s L eg a cy o f C iv il  

L ib er ta r ia n ism (B e rk e le y , 1 9 9 1 ) .

1 5 F o r a n e a r ly h in t o f  su c h a d e v e lo p m e n t, se e “ O n e 

H u n d re d s Y e a rs o f  Ju d ic ia l R e v ie w : T h e T h a y e r C e n te n ia l l 

S y m p o s iu m”  8 8 N o rth w este rn U n ivers ity L a w R ev iew 1 

(1 9 9 3 ) .

1 6 2 7 2 U .S . 3 6 5 (1 9 2 6 ) .

1 7 2 7 6 U .S . 2 7 2 (1 9 2 8 ) .

1 8 2 4 5 U .S . 6 0 (1 9 1 7 ) .

1 9 2 8 7 U .S . 4 5 (1 9 3 2 ) .

2 0 F o r s tu d ie s su g g e s t in g th is p e r io d iz a t io n , se e M e lv in  

U ro fsk y , “ S ta te C o u r ts a n d P ro te c t iv e L e g is la t io n D u r in g th e 

P ro g re ss iv e E ra : A  R e e v a lu a t io n ,”  7 2 Jo u rn a l o f A m er ica n 

H isto ry 6 3 (1 9 8 5 ) ; Jo h n B ra e m a n , B efo re th e C iv il  R ig h ts 

R evo lu tio n : T h e O ld C o u rt a n d In d iv id u a l R ig h ts N e w  

Y o rk , 1 9 8 8 .
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th e S u p rem e C o u rt H isto r ica l S o c ie ty’s E ig h­

teen th A n n u a l L ec tu re o n Ju n e 7 , 1 9 9 3 in th e 

S u p rem e C o u rt C h a m b er.

M r. C h a irm a n , C h ie f Ju s t ic e B u rg e r , a n d 

F r ie n d s o f  th e S u p re m e C o u r t H is to r ic a l S o c ie ty . 

I a m p le a se d to h a v e th e o p p o r tu n ity th a t th is 

o c c a s io n o f fe rs to g re e t m a n y f r ie n d s f ro m  m y  

y e a rs in  W a sh in g to n , lo n g a g o a s th a t w a s . A s a

c h a r te r m e m b e r o f th e S o c ie ty I  h a v e b e e n p le a se d , 

a s I  k n o w y o u a re , to  w a tc h i ts p ro g re ss o v e r th e 

y e a rs a n d n o te i ts e x p a n d in g in f lu e n c e w ith  th e 

b a r a n d th e p u b l ic in  i ts w o rth w h i le m iss io n . I  

c o n g ra tu la te th e o f f ic e rs , p a s t a n d p re se n t, fo r  

th is a c h ie v e m e n t.

T o d a y I w o u ld l ik e to f i l l  in  so m e m iss in g 

p a g e s (o r a t le a s t so m e u n re c o rd e d p a g e s ) o f  

h is to ry f ro m  th e e a r ly d a y s o f  th e e n fo rc e m e n t o f  

B ro w n v . T h e B o a rd o f  E d u ca tio n ', w h ic h su re ly

H e r b e r t  B r o w n e l l  i s  s w o r n  i n  a s a t t o r n e y  g e n e r a l b y  C h ie f  J u s t i c e F r e d  V in s o n  a s P r e s id e n t E is e n h o w e r l o o k s o n . A s  t h e  

h e a d  o f  t h e  J u s t i c e D e p a r t m e n t h e  o v e r s a w  l i t i g a t io n  r e la t in g  t o  t h e  i n t e g r a t io n  o f  s c h o o ls a s a  r e s u l t  o f  t h e  KJIHGFEDCBAB ro w n  d e c is io n .
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( F r o m  l e f t )  H e r b e r t  B r o w n e l l ,  W i l l i a m  P . R o g e r s , C h ie f  J u s t i c e F r e d  V in s o n , W a r r e n  E .  B u r g e r ,  V ic e  P r e s id e n t R ic h a r d  

N ix o n ,  a n d  J .  L e e R a n k in  a t  t h e  J u s t i c e D e p a r t m e n t . C h ie f  J u s t i c e V in s o n  s w o r e i n  R o g e r s a s D e p u t y  A t t o r n e y  G e n e r a l 

a n d B u r g e r  a n d  R a n k in  a s a s s is t a n t a t t o r n e y s g e n e r a l .

w a s o n e o f th e m o s t im p o r ta n t c o n s t i tu t io n a l 

d e c is io n s e v e r h a n d e d d o w n b y th e C o u r t. I t  

p o se d a n im m e n se p ro b le m o f  la w  e n fo rc e m e n t 

fo r  th e E x e c u tiv e b ra n c h a n d th a t in c lu d e d u s a t 

th e Ju s t ic e D e p a r tm e n t.

T h e c a se— re a l ly f iv e c a se s c o n so l id a te d—  

w a s o r ig in a l ly a rg u e d b e fo re th e C o u r t in th e 

w a n in g d a y s o f  th e T ru m a n a d m in is tra t io n— in  

th e p e r io d b e tw e e n D w ig h t E ise n h o w e r’ s e le c­

t io n a n d h is in a u g u ra t io n . O n In a u g u ra t io n d a y , 

th e c a se h a d n o t b e e n d e c id e d . T h e f i rs t in t im a­

t io n th a t th e n e w a d m in is tra t io n w a s to h a v e a 

s ig n if ic a n t ro le b e fo re th e S u p re m e C o u r t in  th e 

p e n d in g YXWVUTSRQPONMLKJIHGFEDCBAB ro w n c a se c a m e ju s t a fe w  d a y s a f te r 

E ise n h o w e r w a s sw o rn in  a s th e n e w p re s id e n t.

A  c e re m o n y w a s b e in g h e ld a t th e Ju s t ic e 

D e p a r tm e n t fo r  th e sw e a r in g in , b y  C h ie f Ju s t ic e 

F re d V in so n , o f  th e n e w d e p u ty a tto rn e y g e n e ra l 

a n d tw o n e w a ss is ta n t a tto rn e y s g e n e ra l. A f te r  

th e c e re m o n y , th e C h ie f Ju s t ic e re m a in e d to  v is i t 

w ith u s in fo rm a l ly a b o u t a n u m b e r o f  m a tte rs 

a f fe c t in g th e ju d ic ia ry a s to w h ic h th e p re v io u s 

a tto rn e y g e n e ra l h a d b e e n a sk e d to  ta k e a c t io n . 1 

w a s c a l le d o u t o f  th e ro o m a t o n e p o in t b y a 

te le p h o n e c a l l . T h e C h ie f Ju s t ic e c o n tin u e d in

m y  a b se n c e to  sp e a k to  th e n e w a ss is ta n t a tto rn e y 

g e n e ra l fo r  th e C iv i l  D iv is io n , W a rre n E . B u rg e r , 

o n e o f  th o se w h o h a d ju s t b e e n sw o rn in to  o f f ic e . 

A s re p o r te d to  m e la te r b y  B u rg e r , C h ie f Ju s t ic e 

V in so n sa id th a t th e S u p re m e C o u r t w o u ld b e 

in te re s te d in  th e v ie w s o f  th e E ise n h o w e r a d m in­

is tra t io n in th e p e n d in g c a se o f  B ro w n v . T h e 

B o a rd o f E d u ca tio n . I d o u b t i f  C h ie f Ju s t ic e 

V in so n su rm ise d th a t h e w a s d e l iv e r in g th is m e s­

sa g e to  a fu tu re C h ie f Ju s t ic e o f  th e U n ite d S ta te s .

T h e s ig n if ic a n c e o f  V in so n’ s se e m in g ly o f f ­

h a n d re m a rk d id n o t s in k in  a t th e m o m e n t. In  

re tro sp e c t, i t a p p e a rs th a t th e C o u r t w a s n o t a t 

th a t p o in t u n a n im o u s in  fa v o r o f  sc h o o l d e se g re­

g a tio n a s i t  w o u ld la te r b e . L a te r h is to ry a p p e a rs 

to b e a r th a t o u t. I t  s tr ik e s m e a s p la u s ib le th a t 

V in so n w a s so l ic i t in g th e n e w a d m in is tra t io n’ s 

le g a l v ie w s to t ip th e b a la n c e , e ith e r b y e n­

c o u ra g in g w a v e re rs o n th e C o u r t to o v e r tu rn 

P lessy v . F erg u so n1 i f  th e E ise n h o w e r a d m in is­

t ra t io n w a s o n th a t s id e o f  th e sc h o o l d e se g re g a­

t io n is su e , o r to d o d g e th e q u e s t io n u n ti l p u b l ic 

a n d p o l i t ic a l su p p o r t w e re m o re e v id e n t a n d th e 

C o u r t w o u ld n o t h a v e to  r isk i ts p re s t ig e in  su c h 

a c o n tro v e rs ia l c o n s t i tu t io n a l a re a . F u r th e rm o re ,
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i t  c a n b e re a so n e d th a t i f  a s tro n g e r m a jo r i ty o r 

e v e n u n a n im ity a m o n g a l l  th e n in e Ju s t ic e s c o u ld 

b e a tta in e d , th e c o u n try m ig h t b e m o re w il l in g  to  

a c c e p t su c h a d ra s t ic c h a n g e in  i ts m o re s . T h is , o f  

c o u rse , is sp e c u la t io n o n m y p a r t. I t  is e n tire ly 

w ith in  th e re a lm o f  re a so n— a lth o u g h I  th in k  le ss 

p la u s ib le— th a t V in so n m a y h a v e a n tic ip a te d a 

n e g a tiv e re sp o n se o n th e a d m in is tra t io n’ s p a r t, 

w h ic h m ig h t h a v e tu rn e d so m e Ju s t ic e s th e o th e r 

w a y .

S e v e ra l m o n th s la te r , n e a r th e e n d o f  th e 

S u p re m e C o u r t te rm in Ju n e 1 9 5 3 , in s te a d o f  

h a n d in g d o w n a d e c is io n , th e C o u r t is su e d a n 

o rd e r se tt in g th e YXWVUTSRQPONMLKJIHGFEDCBAB ro w n c a se fo r re a rg u m e n t in  

O c to b e r o f  th a t y e a r . I t  re q u e s te d th e a tto rn e y 

g e n e ra l to a p p e a r fo r o ra l a rg u m e n t, a s a m icu s 

cu r ia e , a n d to  re sp o n d to  f iv e  sp e c if ic q u e s t io n s 

l is te d b y  th e C o u r t.

T h e q u e s t io n s to th e a tto rn e y g e n e ra l w e re 

se a rc h in g o n e s . In c lu d e d a m o n g th e m w e re so m e 

d e a l in g w ith m e th o d s o f e n fo rc e m e n t o f a n y 

d e c re e to  b e is su e d b y  th e C o u r t. T h e C o u r t o rd e r 

re a d :MLKJIHGFEDCBA

In their briefs  and on oral argument [on 
reargument] counsel are requested to 
discuss  particularly  the  following ques­

tions insofar as  they are  relevant to the 
respective cases:

What evidence is there that the Con­
gress which submitted and the State 
legislatures and conventions which 
ratified the Fourteenth Amendment 

contemplated or did not contemplate, 

understood or did not understand, that 
it would abolish segregation in public 
schools?...
Assuming it is decided that segrega­
tion in public  schools violates  the Four­
teenth  Amendment (a) would a  decree 

necessarily  follow  providing  that, within 
the lim its set by normal geographic 

school districting, Negro children 
should  forthwith be  admitted to  schools 
of their choice, or
(b) may  this  Court, in  the  exercise of its 
equity powers, permit an effective 
gradual adjustment to be  brought about 
from  existing segregated systems to a 
system not based on color distinc­
tions?. . .

[W]hat specific issues should the de­
crees reach[?]

[S]hould this Court appoint a special 
master to hear evidence  with a  view  to 
recommending specific  terms  for such 
decrees[?]

[S]hould this  Court remand  to  the  courts 
of  first instance  with  directions  to  frame 
decrees in these cases, and if so  what 
general directions should the decrees 
of this Court include and what proce­
dures should the courts of first in­
stance follow  in arriving at the specific 
terms of more detailed decrees?
The Attorney General of the United 
States is invited to take part in the oral 
argument and to file an additional brief 

if he so desires.3

I im m e d ia te ly n o ti f ie d th e p re s id e n t o f  th e 

C o u r t’ s re q u e s t. T h e C o u r t’ s fo r th c o m in g a n­

sw e rs to  i ts o w n q u e s t io n s o b v io u s ly w o u ld b e o f  

v ita l in te re s t to th e w h o le E x e c u tiv e b ra n c h . 

P re s id e n t E ise n h o w e r h a d a lre a d y , a s o n e o f  h is 

f i rs t  p re s id e n tia l a c ts , c o m m e n c e d , a n d w a s n e a r­

in g  c o m p le t io n o f , d e se g re g a tio n o f  re s ta u ra n ts , 

h o te ls , th e a te rs a n d o th e r p la c e s o f  p u b l ic a c c o m­

m o d a tio n in  th e D is tr ic t o f  C o lu m b ia to  c a rry o u t 

a c a m p a ig n p le d g e . B u t I  th in k h e w a s su rp r ise d 

a t th e C o u r t’ s o rd e r in  B ro w n .

H is f i rs t re a c t io n w a s th a t, s in c e th e fe d e ra l 

g o v e rn m e n t h a d n o t b e e n , a n d w a s n o t, a p a r ty , 

to a n y o f th e f iv e B ro w n c a se s , th e C o u r t’ s 

in v i ta t io n sh o u ld b e d e c l in e d u n d e r th e d o c tr in e 

o f  se p a ra t io n o f  p o w e rs . I  a rg u e d o th e rw ise a n d 

h e a c c e p te d th is a d v ic e .

T h e D e p a r tm e n t o f Ju s t ic e th e n fo rm a l ly  

a p p e a re d in  th e c a se . B y  th a t t im e , C h ie f Ju s t ic e 

E a r l W a rre n w a s p re s id in g . W e a rg u e d o ra l ly  

a n d in  o u r a m icu s b r ie f in  fa v o r o f  d e se g re g a tio n 

o f  th e p u b l ic sc h o o ls a n d a lso su b m itte d a d e­

ta i le d h is to r ic a l e x a m in a tio n o f  th e F o u r te e n th 

A m e n d m e n t in so fa r a s i t  m ig h t b e a r o n sc h o o l 

d e se g re g a tio n .

S o m u c h fo r  th e b a c k g ro u n d o f  o u r su b je c t 

to d a y .

T h e C o u r t h a n d e d d o w n i ts u n a n im o u s a n d 

h is to r ic d e c is io n o n M a y 1 7 , 1 9 5 4 , b u t sp e c if i­

c a l ly  le f t o p e n th e a l l- im p o r ta n t d e c is io n o f  h o w 

th e d e c is io n sh o u ld b e e n fo rc e d— th e e n fo rc e­

m e n t p ro b le m w a s le f t in  l im b o fo r  a y e a r u n ti l
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P r e s id e n t D w ig h t  E is e n h o w e r o r d e r e d  t h e d e s e g r e g a t io n o f  t h e D is t r i c t  o f  C o lu m b ia  p u b l i c  s c h o o ls i n  1 9 5 5 . T h e  

g r a d u a t in g  c la s s o f  C o o l id g e H ig h  S c h o o l i n  1 9 6 3 h a d  b e e n i n t e g r a t e d  f o r  a lm o s t t h r e e - q u a r t e r s o f  t h e i r  a c a d e m ic 

c a r e e r s .

th e C o u r t’ s d e c is io n in  th e se c o n d YXWVUTSRQPONMLKJIHGFEDCBAB ro w n c a se , 

B ro w n I I ,  in 1 9 5 5 .4

In  o u r b r ie f  a n d o ra l a rg u m e n t in  B ro w n I I ,  th e 

Ju s t ic e D e p a r tm e n t fa v o re d a p la n to  h a v e e a c h 

sc h o o l d is tr ic t w h e re a d isp u te a ro se— e ith e r th e 

sc h o o l b o a rd o r p a re n ts o f sc h o o l c h i ld re n—  

su b m it a d e se g re g a tio n p la n to  th e lo c a l fe d e ra l 

d is tr ic t c o u r t fo r a p p ro v a l. T h e p la n s m ig h t 

d if fe r f ro m  sc h o o l d is tr ic t to sc h o o l d is tr ic t to  

m e e t lo c a l n e e d s . T h e S u p re m e C o u r t a d o p te d 

th is p ro c e d u re . T h e a lte rn a t iv e p ro p o sa l b e fo re 

th e C o u r t, d e v e lo p e d b y th e N A A C P la w y e rs , 

w a s to re q u ire im m e d ia te d e se g re g a tio n o f  a l l 

sc h o o l d is tr ic ts . T h e m e m b e rs o f  th e C o u r t, I  

b e l ie v e , e v id e n tly b e l ie v e d , a s d id P re s id e n t 

E ise n h o w e r , th a t th is se c o n d p ro p o sa l w o u ld 

m e e t w ith  th e m a ss iv e re s is ta n c e e n v is io n e d in  

th e S o u th e rn M a n ife s to a n d w o u ld le a d to  h a v in g 

th e fe d e ra l g o v e rn m e n t c o u n te r b y se n d in g in  

fe d e ra l o f f ic ia ls to  su p e rse d e lo c a l o f f ic ia ls . O u r 

p la n , o n th e o th e r h a n d , h a d th e d e f in i te a d v a n­

ta g e o f  d e c e n tra l iz in g th e re s is ta n c e fo rc e s , a n d 

t re a t in g e a c h d is tr ic t se p a ra te ly .

W e a lso a rg u e d a se c o n d p o in t in  o u r b r ie f—  

th a t a l l a f fe c te d sc h o o l d is tr ic ts sh o u ld b e re­

q u ire d to  su b m it a p la n w ith in  a p e r io d o f  n in e ty 

d a y s a f te r th e C o u r t’ s d e c re e . T h e E x e c u tiv e 

b ra n c h w o u ld b e e m p o w e re d to  s te p in  a s so o n a s 

th e lo w e r c o u r t a p p ro v e d th e p la n to e n fo rc e 

d e se g re g a tio n .

T h e S u p re m e C o u r t a d o p te d o u r f i rs t  re c o m­

m e n d a tio n , a s I sa id , b u t re je c te d o u r se c o n d 

w h e n i t  h a n d e d d o w n i ts d e c is io n , a g a in u n a n i­

m o u s , in  B ro w n I I  in  1 9 5 5 . P o w e r o f  e n fo rc e­

m e n t w a s g iv e n to  th e fe d e ra l d is tr ic t c o u r ts b u t 

w ith  n o t im e ta b le fo r  p re se n ta t io n o f  p la n s o r fo r  

th e ir c o m p le t io n . D e se g re g a tio n w a s to ta k e 

p la c e “ w ith  a l l d e l ib e ra te sp e e d .”  A lth o u g h th e 

in te n t o f  th is p h ra se w a s su re ly o th e rw ise fo r  

m e m b e rs o f th e C o u r t, i t w a s in te rp re te d b y  

p o l i t ic a l le a d e rs in  th e S o u th a s b e in g so a m­

b ig u o u s a s to  m e a n m a n a n a— a t so m e in d e f in i te 

d a te in  th e fu tu re . N o  s ta tu te e x is te d fo r  E x e c u­

t iv e b ra n c h a c t io n in d e p e n d e n t o f  th e C o u r t’ s 

d e c re e a n d in  a n y e v e n t C o n g re ss h a d n o t a p­

p ro p r ia te d a n y fu n d s fo r  e n fo rc e m e n t. P re s id e n t 

E ise n h o w e r im m e d ia te ly e x e rc ise d h is d ire c t 

a u th o r i ty o v e r th e g o v e rn m e n t o f  th e D is tr ic t o f  

C o lu m b ia a n d c a l le d fo r a n d o b ta in e d d e se g re­

g a tio n o f th e p u b l ic sc h o o ls in th e n a tio n’ s
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c a p ita l . B u t n o su c h a u th o r i ty e x is te d fo r th e 

p re s id e n t to a c t w ith  re sp e c t to  th e s ta te s o f  th e 

U n io n ..

In  th is c o n n e c t io n , le t m e sa y th e d o c tr in e o f  

se p a ra t io n o f  p o w e rs b e tw e e n th e b ra n c h e s o f  th e 

fe d e ra l g o v e rn m e n t is im p o r ta n t. B u t th e p r i­

m a ry p u rp o se o f th e d o c tr in e sh o u ld a lso b e 

re m e m b e re d— to  c h e c k u n b r id le d p o w e r b y  a n y 

in d iv id u a l o r b ra n c h o f  g o v e rn m e n t. I ts a im  is 

n o t to  s ty m ie o r s ta l l o rd e r ly g o v e rn m e n t a s M r.  

Ju s t ic e Ja c k so n n o te d in  th e YXWVUTSRQPONMLKJIHGFEDCBAY o u n g sto w n5 c a se :MLKJIHGFEDCBA

While the constitution diffuses power 
the better to secure liberty, it also 
contemplates that practice will inte­
grate the dispersed powers into a  work­
able government. It enjoins upon its 
branches separateness but interde­

pendence, autonomy but reciprocity.6

A p p l ie d to th e B ro w n I I  c a se , I b e l ie v e th e 

C o u r t c o u ld w e ll  h a v e se t a t im e ta b le fo r  e n fo rc e­

m e n t, o n c e i t  d e c id e d th e c o n s t i tu t io n a l is su e . I t  

d o e s so m e tim e s , in e f fe c t, b y p ro n o u n c in g 

w h e th e r a d e c is io n is to  b e a p p l ie d re tro a c t iv e ly 

o r o n ly  p ro sp e c t iv e ly a n d , fo r  fu r th e r e x a m p le , in  

so m e a n ti tru s t c a se s i t  se ts a n e n fo rc e m e n t t im e­

ta b le . V io la t io n o f  a t im e ta b le w o u ld h a v e e n­

a b le d e n fo rc e m e n t o f f ic ia ls to a c t m u c h e a r l ie r . 

A s i t  w a s , B ro w n I I  c re a te d u n c e r ta in ty a m o n g 

lo c a l e d u c a tio n a n d p o l i t ic a l o f f ic ia ls . I t  u n w it­

t in g ly so w e d th e se e d s fo r th e v io le n c e th a t 

e n su e d a t L i t t le  R o c k a n d d u r in g th e a d m in is tra­

t io n s o f  P re s id e n ts K e n n e d y a n d Jo h n so n . M a n y 

y e a rs h a d p a sse d , w h e n in 1 9 6 9 Ju s t ic e B la c k 

s ta te d fo r  th e C o u r t in  A lexa n d er v . H o lm es1 th a t 

[a ] l l  d e l ib e ra te sp e e d’  h a s tu rn e d o u t to  b e o n ly

a so f t e u p h e m ism fo r d e la y .” 8

A f te r a b r ie f p e r io d o f  c a lm , th e s tra te g y o f  

th e se g re g a tio n is t fo rc e s b e c a m e c le a r . O n e h u n­

d re d te n m e m b e rs o f  C o n g re ss is su e d th e S o u th­

e rn M a n ife s to e n c o u ra g in g m a ss iv e re s is ta n c e to  

B ro w n . T h e M a n ife s to s ta te d “ w e p le d g e o u r­

se lv e s to u se a l l la w fu l m e a n s to b r in g a b o u t a 

re v e rsa l o f  th is d e c is io n w h ic h is c o n tra ry to  th e 

C o n s ti tu t io n a n d to  p re v e n t th e u se o f  fo rc e in  i ts  

im p le m e n ta t io n .” T h e S o u th e rn M a n ife s to 

sp a w n e d th e fo rm a tio n th ro u g h o u t th e S o u th o f  

W h ite C it iz e n s C o u n c i ls se e k in g to n u l l i fy  th e 

B ro w n d e c is io n b y d e la y— a s tra te g y th a t h a d 

w o rk e d d u r in g R e c o n s tru c t io n a f te r th e C iv i l

W a r. T h e se so -c a l le d “ C it iz e n s C o u n c i ls”  in  

m a n y c a se s c o n d o n e d a n d e v e n e n c o u ra g e d 

r io t in g to re s is t d e se g re g a tio n in th e p u b l ic 

sc h o o ls .

I a tte m p te d to c o u n te ra c t th e M a n ife s to b y  

a p p e a l in g to th e a tto rn e y s g e n e ra l o f  th e S o u th­

e rn s ta te s a s fe l lo w  la w  e n fo rc e m e n t o f f ic e rs , a t 

th e ir c o n v e n tio n h e ld in  P h o e n ix , A r iz o n a . A f te r  

m y  sp e e c h I  a sk e d th e a tto rn e y s g e n e ra l f ro m  th e 

s ta te s in  th e D e e p S o u th to  m e e t w ith  m e a t a n o f f -  

th e - re c o rd se ss io n a t m id n ig h t. I a sk e d th e ir 

p ro fe ss io n a l h e lp in  e l im in a t in g se g re g a tio n in  

th e sc h o o ls a n d in in te rs ta te b u s a n d ra i l ro a d 

t ra n sp o r ta t io n n o w  th a t th e B ro w n c a se h a d b e e n 

d e c id e d . S o m e e x p re sse d sy m p a th y w ith m y  

e n fo rc e m e n t p ro b le m b u t to ld m e e v e ry s ta te 

a tto rn e y g e n e ra l w a s a p o te n t ia l c a n d id a te fo r  

g o v e rn o r a n d th a t i t  w o u ld b e p o l i t ic a l su ic id e to  

m a k e a n y m o v e fa v o r in g in te g ra t io n . W ith o u t 

ra n c o r th e y sa id th e fe d e ra l g o v e rn m e n t sh o u ld 

n o t e x p e c t a n y h e lp f ro m  th e m .

I t  w a s c le a r a t th is p o in t th a t th e e n fo rc e m e n t 

o f  B ro w n d e p e n d e d p r im a r i ly o n th e a c t io n s o f  

fe d e ra l ju d g e s , e sp e c ia l ly in  th e S o u th e rn s ta te s 

w h e re re s is ta n c e to a n y e n fo rc e m e n t w a s c o n -IHGFEDCBA

A s s o c ia t e J u s t i c e H u g o  B la c k  w a s a  S e n a t o r f r o m  A la ­

b a m a b e f o r e h e j o in e d  t h e C o u r t  i n  1 9 3 7 . I n  1 9 6 9 h e 

a c k n o w le d g e d t h a t  t h e  “ a l l  d e l ib e r a t e s p e e d”  i n  KJIHGFEDCBAB ro w n  I I  

“ h a d  t u r n e d  o u t  t o  b e o n ly  a  s o f t  e u p h e m is m f o r  d e la y .”
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1 9 5 5 i n  H o u s t o n , T e x a s . J u d g e B r o w n  w a s o n e o f  t h e  f e d e r a l j u d g e s w h o  

b o r e  t h e  b r u n t  o f  j u d ic ia l  e n f o r c e m e n t o f  t h e  B r o w n  d e c is io n i n  t h e  S o u t h e r n  

C i r c u i t .

c e n tra te d , a n d w h e re p la n s fo r  d e se g re g a tin g th e 

sc h o o ls in  a h o tly  c o n te s te d a tm o sp h e re w o u ld b e 

c o n s id e re d f i rs t .

O rd in a r i ly th e re c o m m e n d a tio n o f  a se n a to r 

f ro m  th e fe d e ra l d is tr ic t in v o lv e d w a s a n im p o r­

ta n t fa c to r in se le c t in g fe d e ra l ju d g e s . B u t 

c a n d id a te s re c o m m e n d e d b y S o u th e rn se n a to rs 

d u r in g th is p e r io d a lm o s t a lw a y s h a d a p u b l ic 

re c o rd o f  h a v in g b e e n o p p o se d to  d e se g re g a tio n . 

A s a re su lt , w e o f te n m a d e re c o m m e n d a tio n s to  

th e P re s id e n t fo r  ju d ic ia l p o s it io n s in  th e S o u th­

e rn s ta te s w ith o u t se n a to r ia l e n d o rse m e n t. T h e 

d if f ic u l t ie s o f  se n a te c o n f irm a tio n w e re o b v io u s 

i f  w e d id n’ t  se le c t p e rso n s o f  o u ts ta n d in g q u a l i ty . 

F o u r su c h p e rso n s w e re k n o w n to  m e p e rso n a l ly 

so I  c o u ld v o u c h fo r  th e m . T h e y h a d n o  re c o rd o f  

o p p o s in g d e se g re g a tio n a n d w o u ld a p p ro a c h th is 

p ro b le m w ith  a n o p e n m in d .

O n e w a s F ra n k Jo h n so n o f  A la b a m a . P re s i­

d e n t E ise n h o w e r h a d a p p o in te d h im  U n ite d S ta te s 

A tto rn e y sh o r t ly a f te r h is f i rs t in a u g u ra t io n . I  

k n e w Jo h n so n a n d h is fa th e r e a r l ie r in  R e p u b l i­

c a n c irc le s . A n o th e r w a s A lb e r t T u tt le o f  G e o r­

g ia , a lso a f r ie n d o f  m y  p o l i t ic a l d a y s a n d a t th e 

t im e A ss is ta n t S e c re ta ry o f  th e T re a su ry . T h e

th ird  w a s Jo h n M in o r W isd o m o f  

L o u is ia n a , a d is t in g u ish e d N e w  

O rle a n s a tto rn e y . T h e W isd o m 

a p p o in tm e n t w a s e sp e c ia l ly s ig­

n if ic a n t in s ig n a l l in g th e 

a d m in is tra t io n’ s c o m m itm e n t to  

e n fo rc in g d e se g re g a tio n b e c a u se 

w e se le c te d W isd o m o v e r G o v e r­

n o r K e n n o n o f  L o u is ia n a , a D e m o­

c ra t w h o h a d b a c k e d E ise n h o w e r 

b u t re m a in e d a s ta u n c h se g re g a­

t io n is t. T h e fo u r th n o ta b le a p­

p o in tm e n t w a s th a t o f  Jo h n B ro w n , 

a n a tiv e o f  m y o w n s ta te o f  N e­

b ra sk a , w h o p ra c t ic e d in T e x a s . 

A ll  fo u r w e re c o n f irm e d a n d b o re 

th e b ru n t o f  ju d ic ia l e n fo rc e m e n t 

o f th e YXWVUTSRQPONMLKJIHGFEDCBAB ro w n d e c is io n in  th e S o u th­

e rn s ta te s , su f fe r in g so c ia l sn u b s 

a n d b it te r a tta c k s in  th e lo c a l m e­

d ia a s a re su lt . B e la te d ly , I w a s 

d e l ig h te d to se e th e m h o n o re d b y  

th e b e n c h a n d b a r a t th e Jo in t 

C o n fe re n c e in N e w O rle a n s in  

1 9 8 9 o f th e F if th a n d E le v e n th 

(S o u th e rn ) c irc u its .

E ise n h o w e r re a l iz e d th e im p o r ta n c e o f  a p­

p o in t in g fe d e ra l ju d g e s w h o w o u ld u p h o ld th e 

C o n s ti tu t io n a n d w h o h a d n o t p u b l ic ly o p p o se d 

th e d e se g re g a tio n d e c is io n . T h is is m o s t c le a r ly 

sh o w n in  th e c a se o f  h is n o m in a tio n o f  S o lic i to r 

G e n e ra l S im o n S o b e lo f f (w h o h a d a rg u e d fo r  

d e se g re g a tio n in  th e B ro w n I I  c a se ) to  b e a ju d g e 

o f  th e C irc u it C o u r t o f  A p p e a ls fo r th e F o u r th 

C irc u it . T h e S o b e lo f f n o m in a tio n w a s v ig o r­

o u s ly o p p o se d b y  S o u th e rn se n a to rs b u t in s is te d 

u p o n b y  th e P re s id e n t. E ise n h o w e r a lso s tro n g ly 

b a c k e d o u r o th e r c h o ic e s— Ju d g e H a r le n H . 

G ro o m s o f  A la b a m a w a s o n e o f  th e se— d e sp ite 

th e s tro n g lo b b y in g o f  S o u th e rn se n a to rs . I  w a s 

u su a l ly th e g o -b e tw e e n in  d e a l in g w ith  m e m b e rs 

o f C o n g re ss d issa t is f ie d w ith th e p re s id e n t’ s 

ju d ic ia l n o m in e e s . O n o c c a s io n , th e y a p p e a le d 

d ire c t ly to  E ise n h o w e r a n d w e re w il l in g  to  t ra d e 

le g is la t iv e su p p o r t fo r a lte r in g o u r su g g e s te d 

c h o ic e s in fa v o r o f c a n d id a te s w h o w e re 

u n su p p o r t iv e o f  c iv i l  r ig h ts . E ise n h o w e r , h o w ­

e v e r , re s is te d p o l i t ic a l te m p ta t io n a n d su p p o r te d 

o u r re c o m m e n d a tio n s o n e h u n d re d p e rc e n t.

S p o ra d ic a l ly , c a se s o f  r io t in g  b e g a n to  o c c u r 

w h e n lo c a l sc h o o l b o a rd o f f ic ia ls a tte m p te d to
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J o h n  K a s p e r  ( r ig h t )  i s  i n t e r v ie w e d  b y  t w o  h ig h  s c h o o ls j o u r n a l i s t s  i n  F lo r id a  w h i le  a  G r a n d  D r a g o n  o f t h e  K u  K lu x  K ia n  

l o o k s o n . K a s p e r  w a s a  l e a d e r  o f S o u t h e r n  r e s is t a n c e t o  i n t e g r a t io n  i n  h is  h o m e t o w n o f  C l in t o n ,  T e n n e s s e e . H e  w a s l a t e r  

j a i l e d  f o r  c o n t e m p t o f  c o u r t  f o r  o b s t r u c t in g  i n t e g r a t io n .

c o m p ly w ith  th e YXWVUTSRQPONMLKJIHGFEDCBAB ro w n d e c is io n . In  o n e c a se , in  

C lin to n , T e n n e sse e , a m a n n a m e d Jo h n K a sp e r 

le d a tu m u ltu o u s m o b th a t b lo c k e d th e e n try o f  

b la c k s tu d e n ts in to th e lo c a l h ig h sc h o o l; th e 

g o v e rn o r w a s fo rc e d to se n d in th e N a tio n a l 

G u a rd to  re s to re o rd e r . T h e fe d e ra l d is tr ic t c o u r t 

o rd e re d K a sp e r to d e s is t f ro m  o b s tru c t in g th e 

in te g ra t io n , b u t K a sp e r p e rs is te d in  h is a c t io n s 

a n d th e c o u r t b e g a n c o n te m p t p ro c e e d in g s a g a in s t 

h im . T h e Ju s t ic e D e p a r tm e n t th e n s te p p e d in  a n d 

a ss is te d th e fe d e ra l d is tr ic t ju d g e , a t h is re q u e s t, 

in o b ta in in g a c o n te m p t o f c o u r t c o n v ic t io n 

a g a in s t K a sp e r w h o w a s se n t to  ja i l .

V io le n c e a lso c a m e c lo se to h o m e . S h o r t ly 

a f te r th e K a sp e r a f fa ir , u n k n o w n p e rso n s b u rn e d 

f ie ry c ro sse s in th e f ro n t o f th e W a sh in g to n 

re s id e n c e s o f  a n u m b e r o f  S u p re m e C o u r t Ju s­

t ic e s . T h e fo l lo w in g  S u n d a y , e a r ly in  th e m o rn­

in g , I  h e a rd a c o m m o tio n o u ts id e m y  o w n h o m e 

a n d tu rn e d o n a m a s te r l ig h t sw itc h . I  fo u n d th a t 

k e ro se n e h a d b e e n d u m p e d o n th e g ro u n d u n d e r 

th e b e d ro o m s w h e re m y c h i ld re n s le p t, b u t th e 

in tru d e rs w e re n o w h e re to  b e se e n . T h e re a f te r th e 

F B I p ro v id e d p ro te c t io n fo r a t im e fo r  m y  re s i­

d e n c e a n d a c c o m p a n ie d th e c h i ld re n to sc h o o l

a n d to  th e ir so c ia l e n g a g e m e n ts . I  m ig h t sa y m y  

d a u g h te rs d id  n o t l ik e  th e id e a o f  h a v in g a n F B I  

a g e n t in  th e f ro n t se a t o f  th e c a r w h e n th e y w e n t 

o u t o n th e ir d a te s .

D u r in g th is p e r io d tw o le g a l th e o r ie s fo r  

e n fo rc in g B ro w n I I  w e re b e in g fo rm u la te d a n d 

d e b a te d . O n e w a s p re sse d b y  th e N A A C P . I t  

a rg u e d th a t B ro w n I , d e c la r in g p u b l ic sc h o o l 

se g re g a tio n to b e u n c o n s t i tu t io n a l, w a s a su f f i­

c ie n t b a s is fo r  e n fo rc e m e n t, w ith o u t w a it in g fo r  

th e D is tr ic t C o u r t a p p ro v a l o f  a p la n . I t  d e v e l­

o p e d a te s t c a se b a se d o n i ts th e o ry in  a p r iv a te 

a c t io n a t M a n s f ie ld , T e x a s in  O c to b e r 1 9 5 5 . I t  

so u g h t to h a v e th e lo c a l sc h o o l b o a rd , w ith o u t 

se e k in g to  h a v e a p r io r a p p ro v a l o f  a fe d e ra l c o u r t 

p la n fo r d e se g re g a tio n , b e re q u ire d to d e se g re­

g a te . T h e lo c a l d is tr ic t c o u r t re fu se d to o rd e r 

im m e d ia te d e se g re g a tio n . T h e c irc u it c o u r t o n 

Ju n e 2 8 , 1 9 5 6 l ik e w ise re fu se d to  o rd e r im m e d i­

a te d e se g re g a tio n . I t  m e re ly re s ta te d th a t B ro w n 

/h a d d e c la re d se g re g a te d sc h o o ls to  b e u n c o n s t i tu­

t io n a l a n d th a t th e lo w e r c o u r t sh o u ld h a v e so 

d e c la re d . I t  se n t th e c a se b a c k to  th e d is tr ic t c o u r t 

sa y in g th a t th e sc h o o l b o a rd sh o u ld a c t w ith  a l l 

d e l ib e ra te sp e e d . I t  a lso s ta te d th a t th e d is tr ic t
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P r e s id e n t E is e n h o w e r g r e e t s A r k a n s a s g o v e r n o r O r v a l  

F a u b u s a t  t h e  W h i t e  H o u s e w i t h  H e r b e r t  B r o w n e l l  i n  t h e  

b a c k g r o u n d . G o v e r n o r  F a u b u s g a in e d n a t io n a l  a t t e n t io n  

o v e r  t h e  i n t e g r a t io n  o f  t h e  L i t t l e  R o c k  s c h o o ls . H e  d e f ie d  

b o t h  t h e  f e d e r a l c o u r t  r u l in g  a n d  t h e  r e q u e s t o f  t h e  p r e s i­

d e n t t o  i n t e g r a t e t h e  s c h o o ls . U l t im a t e ly ,  t h e 1 0 1 s t A i r ­

b o r n e  D iv is io n  w a s s e n t i n  t o  e n s u r e t h e  i n t e g r a t io n  o f  t h e  

s c h o o ls .

ju d g e “ i f  h e h a d d e fe r re d to a la te r d a te”  th e 

q u e s t io n o f  in ju n c t iv e re l ie f , “ h e m ig h t w e ll h a v e 

b e e n w ith in th e b o u n d s o f  h is d isc re t io n .” In  

o th e r w o rd s , a b ro a d h in t th a t fu r th e r d e la y w a s 

le g a l ly w ith in  b o u n d s . T h a t w a s th e e n d o f  th e 

M a n s f ie ld l i t ig a t io n . L a te r G o v e rn o r S h iv e rs , a t 

th e o p e n in g o f  th e n e x t sc h o o l te rm , se n t in  th e 

N a tio n a l G u a rd to su p p o r t th e lo c a l a u th o r i t ie s 

w h o w a n te d to  c o n tin u e se g re g a te d sc h o o ls . B u t 

n o p la n fo r  d e se g re g a tio n w a s p a sse d u p o n b y  th e 

lo c a l d is tr ic t c o u r t.

T h e se c o n d le g a l th e o ry fo r e n fo rc e m e n t o f  YXWVUTSRQPONMLKJIHGFEDCBA
B ro w n I I  ( in  th e a b se n c e o f  v o lu n ta ry c o m p li­

a n c e ) w a s th e o n e a d o p te d b y  th e D e p a r tm e n t o f  

Ju s t ic e . W e w e re w e ll a w a re th a t i f  w e b ro u g h t 

a c a se o r in te rv e n e d a n d w e re re b u f fe d , w e c o u ld 

h a v e p la y e d in to  th e h a n d s o f  th e W h ite C it iz e n s 

C o u n c i ls a n d se t b a c k th e c a u se o f  d e se g re g a tio n . 

O u r in te rp re ta t io n o f  B ro w n / /c o n c lu d e d th a t th e 

d e c is io n c o u ld n o t b e e n fo rc e d b y  th e E x e c u tiv e 

b ra n c h o f  th e fe d e ra l g o v e rn m e n t u n ti l a p la n o f  

d e se g re g a tio n h a d b e e n su b m itte d to a fe d e ra l 

d is tr ic t c o u r t, b y a sc h o o l b o a rd o r b y sc h o o l 

p a re n ts , fo l lo w e d b y  c o u r t a p p ro v a l o f  th e p la n ,

fo l lo w e d b y d e f ia n c e o f th e c o u r t o rd e r , a n d 

a re q u e s t f ro m  th e c o u r t to th e D e p a r tm e n t o f  

Ju s t ic e to in te rv e n e .

H o w e v e r th a t m a y b e , L it t le R o c k fu r ­

n ish e d th e te s t. T h e S u p re m e C o u r t la te r 

u n a n im o u s ly u p h e ld P re s id e n t E ise n h o w e r’ s 

a c t io n o f se n d in g in th e fe d e ra l t ro o p s to  

e n fo rc e th e d is tr ic t c o u r t o rd e r in L it t le  R o c k , 

u p h o ld in g th e sc h o o l b o a rd’ s p la n to a l lo w  

b la c k c h i ld re n in to h ig h sc h o o l c la sse s . T h e 

L it t le R o c k s to ry h a s b e e n to ld m a n y t im e s 

a n d n e e d n o t b e re p e a te d h e re .

S u f f ic e i t to sa y , in th a t c a se , a f te r th e 

sc h o o l b o a rd p re se n te d i ts p la n fo r g ra d u a l 

d e se g re g a tio n to th e lo c a l D is tr ic t C o u r t a n d 

th e p la n w a s a p p ro v e d b y th e C o u r t, G o v e r­

n o r F a u b u s o f  A rk a n sa s d e f ie d th e p re s id e n t’ s 

re q u e s t a n d th e lo c a l c o u r t’ s ru l in g . T h e 

c o u r t o rd e re d th e g o v e rn o r to c o m p ly a n d 

c a l le d o n th e D e p a r tm e n t o f Ju s t ic e to e n te r 

th e c a se a s a m icu s cu r ia e . W e d id so . W h e n 

a l l e lse fa i le d , P re s id e n t E ise n h o w e r , a s w e 

a l l k n o w , se n t in th e 1 0 1 s t A irb o rn e D iv is io n .

T h e re n e v e r w a s a d o u b t a f te r L it t le  R o c k th a t 

th e C o n s ti tu t io n , a s d e f in e d b y th e S u p re m e 

C o u r t in B ro w n I  w o u ld b e u p h e ld b y th e fu l l  

p o w e rs o f th e fe d e ra l g o v e rn m e n t. T h e o ld  

P lessyv . F erg u so n d e c is io n w a s d e a d . O f  c o u rse , 

i t to o k m o re t im e , m o re S u p re m e C o u r t d e c i­

s io n s , m o re s tro n g p re s id e n tia l a c t io n s a n d m a n y 

h e ro ic a c ts b y  in d iv id u a ls a n d lo w e r c o u r t fe d e ra l 

ju d g e s , to o b ta in g e n e ra l a c c e p ta n c e o f  B ro w n . 

B u t th e s to ry o f  th e e a r ly e x c it in g a n d c o n tro v e r­

s ia l d a y s o f  e n fo rc e m e n t o f  B ro w n , I b e l ie v e , is 

w o rth re v is i t in g to d a y .

Endnotes
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In  h is fa m o u s 1 8 9 7 le c tu re , “ T h e P a th o f  th e 

L a w ,”  O l iv e r W e n d e l l H o lm e s d e c la re d th a t “ fo r  

th e ra t io n a l s tu d y o f  th e la w  th e b la c k - le tte r m a n 

m a y b e th e m a n o f  th e p re se n t, b u t th e m a n o f  th e 

fu tu re is th e m a n o f  s ta t is t ic s a n d th e m a s te r o f  

e c o n o m ic s .” ' W h e th e r o r n o t h e h a d h is g o o dIHGFEDCBA

O l iv e r  W e n d e l l H o lm e s , J r . ,  j o in e d  t h e  S u p r e m e C o u r t  i n  

1 9 0 2 , t h e y e a r t h i s p h o t o g r a p h w a s t a k e n . H is 1 8 9 7 

l e c t u r e , “ T h e  P a t h  o f  t h e  L a w , ”  p r o v id e d  a  p a r a d ig m  f o r  

a  l a w y e r  a n d  j u d g e o f  t h e t w e n t ie t h  c e n t u r y  t h a t  L o u is  

B r a n d e is c a m e c lo s e t o  m a t c h in g .

f r ie n d L o u is B ra n d e is in  m in d w h e n h e w ro te th a t 

is u n k n o w n , b u t n o la w y e r o f  th e P ro g re ss iv e e ra 

a n d n o  ju d g e in  th is c e n tu ry h a s c o m e c lo se r th a n 

B ra n d e is to  H o lm e s’ p a ra d ig m .

F ro m th e b e g in n in g o f  h is c a re e r , B ra n d e is 

u n d e rs to o d th a t a su c c e ss fu l a tto rn e y n o t o n ly  

h a d to k n o w  th e la w  a f fe c t in g a c a se , b u t e v e n 

m o re im p o r ta n t ly , th e fa c ts o f  th e c a se . A  m e m o­

ra n d u m in  h is h a n d w r it in g , w r it te n e a r ly in  h is 

p ra c t ic e a n d e n ti t le d “ T h e P ra c t ic e o f  L a w ,”  sa y s 

in  p a r t, “ K n o w  n o t o n ly sp e c if ic c a se s . [B ]u t  

w h o le su b je c t . . . k n o w  th o ro u g h ly E a c h fa c t. 

D o n’ t b e l ie v e c l ie n t w itn e ss— E x a m in e D o c u­

m e n ts . R e a so n . . . . K n o w  th e w h o le S u b je c t. 

K n o w  b o o k k e e p in g th e u n iv e rsa l la n g u a g e o f  

b u s in e ss . . . . K n o w  n o t o n ly  th o se fa c ts w h ic h 

b e a r o n d ire c t c o n tro v e rsy , b u t k n o w  a l 1 fa c ts th a t 

S u rro u n d .” 2

B ra n d e is , b o th a s a la w y e r a n d la te r a s a ju d g e , 

c a rr ie d in to p ra c t ic e th e th e o r ie s o f  so c io lo g ic a l 

ju r isp ru d e n c e H o lm e s a n d R o sc o e P o u n d b o th 

e x p o u n d e d . S o c io lo g ic a l ju r isp ru d e n c e , a s P o u n d 

e x p la in e d , a tte m p te d to a n a ly z e la w n o t a s a 

c o l le c t io n o f  le g a l te n e ts b u t a s a re f le c t io n o f  

so c ie ta l n e e d s in d if fe r in g h is to r ic a l e ra s , a n d 

a p p l ie d n o t o n ly in  p r iv a te la w  b u t to c o n s t i tu­

t io n a l l i t ig a t io n a s w e ll .3 T h e C o n s ti tu t io n , a s  

Jo h n M a rsh a l l h a d sa id , w a s “ f ra m e d fo r  a g e s to  

c o m e , a n d is d e s ig n e d to  a p p ro a c h im m o r ta l i ty a s 

n e a r ly a s h u m a n in s t i tu t io n s c a n a p p ro a c h i t . ” 4 

T h e im p l ic a t io n w a s th a t th e C o n s ti tu t io n n o t 

o n ly w a s e x p e c te d to re m a in in  e x is te n c e lo n g 

a f te r th e h is to r ic a l fa c ts re f le c te d in  i th a d c h a n g e d , 

b u t th a t i t  w a s w r it te n w ith  a n a w a re n e ss th a t th e 

p re c ise m e a n in g o f  th e c la u se s i t  in c lu d e d w o u ld 

u n d e rg o s im ila r t ra n s fo rm a tio n s .5 I t w a s th e
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a t t o r n e y  b e f o r e h e  j o in e d  t h e  S u p r e m e C o u r t  i n  1 9 1 6 . A s  

a  p r a c t i c in g  a t t o r n e y , h e  f a c e d t h e  c h a l le n g e o f  c o n v in c in g 

j u d g e s t h a t  t h e  s o c io lo g ic a l j u r i s p r u d e n c e  a d v o c a t e d b y  

O l iv e r  W e n d e l l H o lm e s , J r . ,  a n d  R o s c o e P o u n d  w a s p r o p e r .

fu n c t io n o f  ju d g e s to u n d e rs ta n d so c ie ty su f f i­

c ie n t ly to  p e rm it th e C o n s ti tu t io n to  b e a d a p te d to  

th e c h a n g in g “ fe l t n e c e ss it ie s”  o f  th e t im e . I f  a 

la w w a s p a sse d b e c a u se p e o p le c o n s id e re d i t  

u se fu l in  l ig h t  o f  c u rre n t c irc u m s ta n c e s , th e c o u r ts 

c o u ld n o t s tr ik e i t  d o w n u n le ss i t  c le a r ly v io la te d 

a c o n s t i tu t io n a l p ro v is io n .

In H o lm e s’ fo rm u la t io n , th e c o u r ts h a d to  

in te rp re t th e C o n s ti tu t io n a s p e rm itt in g a n y la w  

u n le ss “ a ra t io n a l a n d fa ir  m a n n e c e ssa r i ly w o u ld 

a d m it th a t th e s ta tu te p ro p o se d w o u ld in f r in g e 

fu n d a m e n ta l p r in c ip le s a s th e y h a v e b e e n u n d e r­

s to o d b y th e t ra d it io n s o f  o u r p e o p le a n d o u r 

la w .” 6 H o lm e s re c o g n iz e d th a t th e c la u se s o f  th e 

C o n s ti tu t io n a re re la t iv e ly v a g u e . T h e im p l ic a­

t io n  w a s th a t th e c o u r ts w o u  Id  h a v e l i t t le  re a so n to  

s tr ik e d o w n m a n y la w s a s b e in g in c o n s is te n t w ith  

th e m . H o lm e s n e g le c te d , h o w e v e r , to  a n sw e r th e 

q u e s t io n o f  h o w  “ re a so n a b le n e ss”  w a s to  b e a s­

c e r ta in e d , o r w h a t c r i te r ia th e ju d g e s w o u ld e m­

p lo y to d if fe re n t ia te “ a ra t io n a l a n d fa ir m a n”  

f ro m  o n e le ss a b le to re a so n .

H is a c c e p ta n c e o f  H o lm e s’ a n a ly s is d id n o t 

m e a n B ra n d e is sa w c o u r ts a s h a v in g l i t t le  o r n o

fu n c t io n . H o lm e s m a y h a v e se e n th e ju d g e s a s 

m e re ly lo o k in g a t a s ta tu te , a sk in g w h e th e r i t  

c le a r ly v io la te d th e C o n s ti tu t io n , a n d , i f  i t  d id  n o t, 

u p h o ld in g i t  a s v a l id . T h is w a s n o t q u ite B ra n d e is’  

v ie w .

I f  th e lo g ic o f  H o lm e s a n d P o u n d is fo l lo w e d , 

i t is n o t su f f ic ie n t s im p ly to a d o p t a s ta n c e o f  

ju d ic ia l re s tra in t, th e te rm u se d to d e sc r ib e th e 

d isp o s it io n o f  ju d g e s to m in im iz e th e ir in te r fe r­

e n c e w ith le g is la t iv e p o l ic y m a k in g . H o lm e s’  

a n d P o u n d’ s s ta r t in g p o in t, a f te r a l l , w a s th e 

c o n g ru e n c e o f  la w  a n d so c ia l c o n d it io n s . T h e 

u n sp o k e n a n d th e re fo re u n a d d re sse d e le m e n t o f  

th e ir ju r isp ru d e n c e is th e q u e s t io n o f  w h a t h a p­

p e n s w h e n a le g is la tu re m isp e rc e iv e s so c ie ta l 

n e e d . H o lm e s’ c y n ic ism a b o u t th e a b i l i ty o f  

h u m a n b e in g s ra th e r th a n n a tu ra l fo rc e s to  a f fe c t 

th e ir fa te i l lu m in a te d h is d e v o tio n to ju d ic ia l 

re s tra in t. H e w o u ld n o  d o u b t h a v e a n sw e re d th a t 

a s lo n g a s a la w  d id  n o t c o n f l ic t w ith  th e C o n s ti­

tu t io n th e ju d ic ia l fu n c t io n w a s to  u p h o ld i t , a n d 

i f  i t  w a s b a se d o n a m isp e rc e p tio n th e e le c to ra te 

h a d a n o b l ig a t io n to  m a k e i ts d issa t is fa c t io n c le a r 

to  th e e n a c t in g b o d y .7 I t  w a s a  ju r isp ru d e n c e th a t 

w o u ld la te r b e e n u n c ia te d , w ith o u t th e e le m e n t o f  

so c ia l D a rw in ism , b y  F e l ix F ra n k fu r te r .8 A g a in , 

th is w o u ld n o t h a v e sa t is f ie d B ra n d e is , b e c a u se i t  

d e n ie d th e lo g ic a l u n d e rp in n in g s o f  so c io lo g ic a l 

ju r isp ru d e n c e ; u n l ik e H o lm e s , h e d id  b e l ie v e in  

th e n e c e ss ity fo r th e la w  to b e m o ra l, a n d a s a 

re fo rm e r , h e h a d a l l  to o c lo se a v ie w  o f  th e c o rru p t 

le g is la tu re s o f  th e la te n in e te e n th a n d e a r ly tw e n­

t ie th c e n tu ry .

B ra n d e is h a d th e a d d it io n a l b u rd e n , u n sh a re d 

b y H o lm e s a n d P o u n d , o f b e in g a p ra c t ic in g 

a tto rn e y a tte m p tin g to  c o n v in c e th e c o u r ts o f  h is 

t im e th a t so c io lo g ic a l ju r isp ru d e n c e w a s p ro p e r . 

T h e a p p ro a c h to ju d g in g a n d p a r t ic u la r ly to  

c o n s t i tu t io n a l l i t ig a t io n th a t w a s ta k e n b y  m o s t 

c o u r ts w a s e ith e r h is to r ic a l, b a se d o n  w h a t ju d g e s 

th o u g h t th e c la u se s’  w r ite rs m e a n t, o r m e c h a n is­

t ic , re ly in g o n  w h a t th e ju d g e s b e l ie v e d to  b e th e 

p la in m e a n in g o f  th e w o rd s . B ra n d e is a n d th e 

a tto rn e y s w h o sh a re d h is v ie w s h a d to  c o p e w ith  

ju d g e s w h o re g a rd e d th e C o n s ti tu t io n a s a s ta t ic 

d o c u m e n t a n d in te rp re te d i t  a s d e l in e a t in g re te n­

t io n o f  p ro p e r ty a s th e h ig h e s t g o o d . “ O rig in a l 

in te n t”  is n o t a n a p p ro a c h sp ru n g fu l l -b lo w n  

f ro m  la te tw e n tie th c e n tu ry ju r isp ru d e n c e ;9 i ts  

g e n e s is c a n b e fo u n d in th e e a r l ie s t d a y s o f  

c o n s t i tu t io n a l in te rp re ta t io n . M o re im p o r ta n t ly
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P o r t la n d , O r e g o n , c i r c a  1 9 0 8 . C u r t  M u l le r ’ s G r a n d  L a u n d r y  i n  P o r t la n d  w a s a t  t h e c e n t e r o f  t h e c o n t r o v e r s y o f  

m in im u m  w a g e , m a x im u m  h o u r s l a w s . O n  S e p t e m b e r 5 ,1 9 0 5 , t w o  y e a r s a f t e r  O r e g o n  h a d  a  t e n  h o u r  w o r k  d a y  a s t h e  

m a x im u m  f o r  w o m e n e m p lo y e d i n  f a c t o r ie s a n d  l a u n d r ie s , J o e l H a s e lb o c k , t h e  f o r e m a n  a t  t h e  l a u n d r y ,  r e q u i r e d  M r s .  

E lm e r  G o t c h e r  t o  w o r k  m o r e  t h a n  t e n  h o u r s . M u l le r  a p p e a le d h is m is d e m e a n o r c o n v ic t io n  a n d  t e n  d o l la r  f i n e  t o  t h e  

S u p r e m e C o u r t .

fo r B ra n d e is , i t w a s b e in g e n u n c ia te d b y th e 

ju d g e s b e fo re w h o m h e h a d to a p p e a r a n d w ith  

w h o m h e w o u ld la te r s i t o n th e S u p re m e C o u r t. 

Ju s t ic e O w e n J . R o b e r ts , B ra n d e is’ S u p re m e 

C o u r t c o l le a g u e f ro m  1 9 3 0 to 1 9 3 9 , d e c la re d , 

“ A ll  th e c o u r t d o e s”  w h e n a s ta tu te is c h a l le n g e d 

a s u n c o n s t i tu t io n a l is “ la y  th e a r t ic le o f  th e C o n­

s t i tu t io n w h ic h is in v o k e d b e s id e th e s ta tu te 

w h ic h is c h a l le n g e d a n d to d e c id e w h e th e r th e 

la t te r sq u a re s w ith  th e fo rm e r .” 1 0 B ra n d e is w o u ld 

h a v e d e n ie d th a t su c h a p ro c e ss w a s e ith e r p o s­

s ib le o r d e s ira b le .

B ra n d e is th e l i t ig a to r re c o g n iz e d th a t w h ile 

th e ju d g e s d id  n o t a c c e p t th e d o c tr in e o f  so c io­

lo g ic a l ju r isp ru d e n c e , th e y m ig h t b e p e rsu a d e d to  

a c c e p t i ts a p p l ic a t io n in  sp e c if ic in s ta n c e s . H e 

h a d a n o p p o r tu n ity to  te s t h is th e o ry in  1 9 0 8 .

O re g o n h a d p a sse d a s ta tu te l im it in g  w o m e n ’  s 

w o rk  in  m a n u fa c tu r in g a n d m e c h a n ic a l e s ta b l ish­

m e n ts a n d la u n d r ie s to  n o m o re th a n te n h o u rs a 

d a y . C u rt M u lle r ’ s G ra n d L a u n d ry in  P o r t la n d 

w a s h e ld b y  th e O re g o n c o u r ts to  h a v e b ro k e n th e 

la w  w h e n o n e w o m a n w a s re q u ire d to  w o rk  m o re 

th a n te n h o u rs . M u lle r  a p p e a le d h is m isd e m e a n o r 

c o n v ic t io n to  th e S u p re m e C o u r t o n  th e g ro u n d s 

i t  v io la te d h is F o u r te e n th A m e n d m e n t r ig h t to  th e 

“ l ib e r ty  o f  c o n tra c t,”  w h ic h th e C o u r t p ro c la im e d 

i t  h a d u n e a r th e d in  th e d e p th s o f  th e D u e P ro c e ss 

C la u se .1 1 B ra n d e is’ s is te r - in - la w Jo se p h in e 

G o ld m a rk , w h o w o rk e d w ith  th e N a tio n a l C o n­

su m e rs’ L e a g u e , a n d F lo re n c e K e lle y , th e 

L e a g u e’ s se c re ta ry g e n e ra l, a sk e d h im  to  d e fe n d 

th e s ta tu te . T h e re su lt w a s th e fa m o u s “ B ra n d e is 

b r ie f .” 1 2

A lth o u g h h e w o u ld h a v e p re fe r re d w o rk e rs’  

h o u rs to b e d e c id e d jo in t ly  b y e m p lo y e rs a n d 

u n io n s , B ra n d e is c o n s id e re d s ta te re g u la t io n o f  

h o u rs le g i t im a te b e c a u se u n io n s w e re n o t y e t
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F lo r e n c e K e l le y  ( a b o v e ) s e r v e d a s s e c r e t a r y g e n e r a l o f  t h e  

N a t io n a l  C o n s u m e r’ s L e a g u e f r o m  1 8 9 9 u n t i l  h e r  d e a t h  i n  

1 9 3 2 . H e r  t e n u r e a t t h e L e a g u e s a w m u c h s u c c e s s i n  

e n a c t in g m in im u m  w a g e /m a x im u m  h o u r s  l a w s f o r  w o m e n 

b e g in n in g w i t h  t h e  S u p r e m e C o u r t  u p h o ld in g  O r e g o n ’ s 

l a w  i n  KJIHGFEDCBAM u lle r .

su f f ic ie n t ly s tro n g to  d e m a n d su c h w o rk in g c o n­

d it io n s su c c e ss fu l ly . H e th o u g h t i t  o n ly lo g ic a l 

fo r b o th m e n’ s a n d w o m e n’ s w o rk h o u rs to b e 

l im ite d . H e h a d g o o d re a so n to  b e l ie v e , h o w e v e r , 

th e C o u r t w o u ld ig n o re th e a rg u m e n t th a t o v e r ly 

lo n g h o u rs w e re b a d fo r  a l l  w o rk e rs . I t  h a d re c e n tly 

s tru c k d o w n a N e w Y o rk  m a x im u m h o u rs la w  w ith  

a n o p in io n th a t m a d e c le a r i ts h o s t i l i ty  to  “ in te r fe r­

e n c e o n th e p a r t o f  th e le g is la tu re s o f  th e se v e ra l 

S ta te s w ith  th e o rd in a ry t ra d e s a n d o c c u p a tio n s o f  

th e p e o p le ,”  p a r t ic u la r ly w h e n th e “ in te r fe re n c e”  

to o k th e fo rm  o f  la b o r le g is la t io n . B ra n d e is w a s 

a w a re th e S u p re m e C o u r t a n d lo w e r c o u r ts h a d 

sa id th a t m a x im u m h o u rs s ta tu te s m ig h t b e c o n­

s t i tu t io n a l w h e re th e s ta te d e m o n s tra te d th a t sp e­

c if ic in ju ry to th e w o rk e rs c o u ld re su lt f ro m  

o v e rw o rk . H e d e c id e d th e b e s t ta c t ic w o u ld b e to  

fo c u s o n w o m e n , e m p h a s iz in g th e p a r t ic u la r h e a lth 

p ro b le m s c a u se d fo r  th e m a n d th e ir fa m il ie s b y  

lo n g  h o u rs . B y  fa r th e la rg e s t sh a re o f  th e w o rk  o n 

th e b r ie f w a s d o n e b y  G o ld m a rk , w h o tu rn e d u p 

su b s ta n t ia l d a ta d e m o n s tra t in g th e n e g a tiv e e f fe c t 

o f  lo n g h o u rs o n w o m e n . S h e w a s a lso p re p a re d 

w ith  m a te r ia l sh o w in g o v e r ly lo n g w o rk d a y s

w e re b a d fo r a l l w o rk e rs a n d th a t th e se x o f  th e 

w o rk e r w a s i r re le v a n t.1 3

T h e b r ie f w a s th e re su lt o f  a c o n sc io u s d e c i­

s io n to  ta k e a r isk . I t  d e p a r te d f ro m  re c o g n iz e d 

s ty le in  d e v o tin g o n ly  tw o  p a g e s to  th e t ra d it io n a l 

le g a l a rg u m e n ts a n d c ita t io n s . T h e n c a m e f i f te e n 

p a g e s o f s ta te a n d fo re ig n la w s th a t l im ite d  

w o m e n’ s h o u rs , fo l lo w e d b y  a n in e ty - f iv e p a g e 

se c t io n e n ti t le d “ T h e W o rld ’ s E x p e r ie n c e u p o n 

w h ic h th e L e g is la t io n L im it in g  th e H o u rs o f  

L a b o r fo r W o m e n is B a se d .” T h e n u m e ro u s 

su b ti t le s , c o v e r in g e v e ry a sp e c t o f  th e is su e f ro m  

“ T h e D a n g e rs o f  L o n g H o u rs”  a n d “ L a u n d r ie s”  to  

“ T h e R e a so n a b le n e ss o f th e T e n -H o u r D a y ,”  

in tro d u c e d c o p io u s q u o ta t io n s f ro m  re p o r ts b y  

A m e r ic a n a n d E n g l ish c o m m iss io n s , b u re a u s , 

c o m m itte e s , a n d a u th o rs . A lm o s t a l l  o f th e n in e ty - 

f iv e p a g e s , in  fa c t, c o n s is te d o f  q u o ta t io n s , d e­

s ig n e d to  d e m o n s tra te b o th th e so c ie ta l u ti l i ty  o f  

m a x im u m h o u rs le g is la t io n fo r w o m e n a n d th e 

g e n e ra l a c c e p ta n c e o f  th e id e a .

T h e g a m b le p a id o f f ; th e C o u r t u p h e ld th e 

la w .1 4 B ra n d e is h a d n o t o n ly  w o n a c a se , h o w ­

e v e r , n o r h a d h e o n ly  se t a p re c e d e n t fo r  su s ta in­

in g o th e r m a x im u m h o u rs la w s fo r  w o m e n . H e 

h a d a lso g o tte n th e C o u r t to  d e p a r t f ro m  i ts u su a l 

p o s tu re th a t th e C o n s ti tu t io n w a s a n u n c h a n g in g 

e n ti ty , a n d h e h a d se t a p re c e d e n t fo r  b r in g in g in to  

th e c o u r tro o m th e k in d o f  in fo rm a tio n th a t re­

f le c te d w h a t w a s re a l ly g o in g o n in th e w o r ld  

o u ts id e . T h e C o u r t c o u ld sc a rc e ly a d m it i t  h a d 

a b a n d o n e d i ts s ta t ic ju r isp ru d e n c e , h o w e v e r 

b r ie f ly , b u t i t p ra ise d B ra n d e is b y n a m e in i ts  

o p in  io n  a n d to o k n o te o f  “ th e c o u rse o f  le g is la t io n 

a s w e ll a s e x p re ss io n s o f  o p in io n f ro m  o th e r th a n 

ju d ic ia l so u rc e s .” T h e C o u r t a p p e n d e d to i ts  

o p in io n a l is t o f  th e la w s h e h a d c ite d . Ju s t ic e 

B re w e r , w r it in g fo r th e m a jo r i ty , d e n ie d th a t 

c o n s t i tu t io n a l q u e s t io n s c o u ld b e se tt le d “ b y  . . . 

a c o n se n su s o f  p re se n t p u b l ic o p in io n ,”  b u t a d­

m itte d th a t “ a w id e sp re a d b e l ie f’  a b o u t a q u e s­

t io n o f  fa c t “ is w o rth y o f  c o n s id e ra t io n”  - o r , to  

p u t i t  d if fe re n t ly , th e C o u r t w o u ld u ti l iz e so c io­

lo g ic a l ju r isp ru d e n c e i f  th e fa c ts w e re su f f ic ie n t ly 

p e rsu a s iv e a n d i t  d id n o t h a v e to a c k n o w le d g e 

d o in g so .1 5

T h e le g a l p ro fe ss io n a n d la b o r e x p e r ts w e re 

e le c tr i f ie d . R e q u e s ts fo r  c o p ie s o f  th e b r ie f  p o u re d 

in  f ro m  la w y e rs , u n io n s a n d u n iv e rs i t ie s a l l o v e r 

th e c o u n try . I l l in o is  re e n a c te d a w o m e n’ s m a x i­

m u m h o u rs la w  th a t h a d b e e n s tru c k d o w n b y  th e
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C o u r t in  1 8 9 5 , a n d th e L e a g u e a sk e d B ra n d e is to  

d e fe n d i t . B ra n d e is a n d G o ld m a rk d id so , a n d 

w e n t o n to  d e fe n d s im ila r s ta tu te s a s w e ll a s la w s 

se tt in g m in im u m  w a g e s fo r  w o m e n u n ti l  B ra n d e is 

w a s n a m e d to  th e C o u r t in  1 9 1 6 a n d F e l ix  F ra n k­

fu r te r to o k o n th e L e a g u e’ s c a se s .1 6

O n e re a so n fo r th e su c c e ss o f  th e B ra n d e is 

a p p ro a c h , a n d fo r  i ts su b se q u e n t e m e rg e n c e a s th e 

b a s is fo r th e d o m in a n tju r isp ru d e n c e a n d th e b a s is 

o f  m o s t m o d e rn c o n s t i tu t io n a l l i t ig a t io n , w a s th e 

b r i l l ia n c e o f B ra n d e is h im se lf . A f te r h e a r in g 

B ra n d e is a rg u e o n e o f  th e L e a g u e’ s c a se s b e fo re 

th e S u p re m e C o u r t, a f r ie n d w ro te to  F e l ix F ra n k­

fu r te r , “ I h a v e ju s t h e a rd M r. B ra n d e is m a k e o n e 

o f  th e g re a te s t a rg u m e n ts I h a v e e v e r l is te n e d to , 

a n d I  h a v e h e a rd m a n y g re a t a rg u m e n ts .. . . W h e n 

B ra n d e is b e g a n to  sp e a k , th e C o u r t sh o w e d a l 1 th e 

in e r t ia a n d e le m e n ta l h o s t i l i ty  w h ic h C o u r ts c h e r­

ish fo r  a n e w th o u g h t, o r  a n e w r ig h t, o r  e v e n a n e w 

re m e d y fo r  a n o ld  w ro n g , b u t h e v is ib ly  l i f te d  a l l  

th is b u rd e n , a n d w ith o u t o ra t io n iz in g o r c h e w in g 

o f  th e ra g h e re a c h e d th e m a l l . . . .H e n o t o n ly  

re a c h e d th e C o u r t, b u t h e d w a r fe d th e C o u r t.” 1 7IHGFEDCBA

R o s c o c P o u n d ( a b o v e ) , a lo n g  w i t h  O l iv e r W e n d e l l  H o lm e s , 

J r . ,  w a s a  p r o p o n e n t  o f  s o c io lo g ic a l j u r i s p r u d e n c e . P o u n d , 

w h o s e g r a d u a t e d e g r e e w a s i n  b o t a n y , s e r v e d a s D e a n o f  

H a r v a r d  L a w  S c h o o l f o r  t w e n t y  y e a r s .

B ra n d e is h a d s tre n g th s in  a d d it io n to  h is m a s te ry 

o f  o ra l a rg u m e n t. O n e o f  h is o p p o n e n ts o n th e 

S u p re m e C o u r t, Ju s t ic e G e o rg e S u th e r la n d , w a s 

to  re m a rk ru e fu l ly , “ M y ,  h o w  1 d e te s t th a t m a n’ s 

id e a s . B u t h e is o n e o f  th e g re a te s t te c h n ic a l 

la w y e rs I h a v e e v e r k n o w n .” R o sc o e P o u n d 

a d d e d , w r it in g  a b o u t th e M u lle r b r ie f , “ T h e re a l 

p o in t h e re is n o t so m u c h h is a d v o c a c y o f  th e se 

s ta tu te s a s th e b re a d th o f p e rc e p tio n a n d th e 

re m a rk a b le le g a l in s ig h t w h ic h e n a b le h im  to  

p e rc e iv e th e p ro p e r m o d e o f  p re se n tin g su c h a 

q u e s t io n .” 1 8

C re a tio n o f  th e B ra n d e is b r ie f is su f f ic ie n t 

e v id e n c e o f  B ra n d e is’  “ re m a rk a b le le g a l in s ig h t”  

b u t h e w o u ld h a v e d isa g re e d w ith  P o u n d th a t th e 

“ re a l p o in t”  w a s “ n o t. . .h is a d v o c a c y o f  th e se 

s ta tu te s .”  T h a t, B ra n d e is m ig h t h a v e sa id , w a s a t 

le a s t p a r t o f  th e m a in p o in t, b e c a u se h e c o u ld n o t 

d ra w a l in e  b e tw e e n su b s ta n c e a n d m e th o d o lo g y . 

H a d h e n o t p o sse sse d a n “ in te n se b e l ie f’ in  th e 

c a u se h e w a s e sp o u s in g , h e w o u ld n o t h a v e b o th­

e re d h im se lf w ith  th e c a se . B ra n d e is b e l ie v e d 

p a ss io n a te ly in a so c ia l ly re sp o n s iv e la w . In  YXWVUTSRQPONMLKJIHGFEDCBA
M u lle r , fo rm  fo l lo w e d su b s ta n c e : B ra n d e is in ­

v e n te d th e n e w k in d  o f  b r ie f  b e c a u se h e w a n te d to  

w in  a p a r t ic u la r c a se . N o n e th e le ss , th e p a r t ic u la r 

c o n f ig u ra t io n o f th e b r ie f re f le c te d B ra n d e is’  

la rg e r a p p ro a c h to  th e la w  in  a d e m o c ra t ic p o l i t i ­

c a l sy s te m .

I f  th e p re m ise o f  d e m o c ra c y is th a t th e p e o p le 

k n o w  b e s t w h a t is g o o d fo r  th e m , th e n i t  is lo g ic a l 

fo r  th a t p re m ise to  b e re f le c te d in  th e la w s w h ic h 

a re a m a jo r c o m p o n e n t o f  p u b l ic p o l ic y . L e g is la­

to rs th u s h a d a n o b l ig a t io n to  p ro d u c e la w s b a se d 

o n “ fe l t  n e c e ss it ie s ,”  a n d ju d g e s h a d a c o n c u rre n t 

o b l ig a t io n to  in te rp re t la w s— in c lu d in g th e C o n­

s t i tu t io n— a c c o rd in g to  th e sa m e c r i te r io n . T h e 

k in d  o f  ju d ic ia l re s tra in t im p l ic i t  in  so c io lo g ic a l 

ju r isp ru d e n c e p u ts a su b s ta n t ia l b u rd e n o n a l l 

ju d g e s in  i ts a ssu m p tio n th a t th e y w il l  re c o g n iz e 

so c ie ta l n e e d s a n d b e p re p a re d to  le g it im iz e th e ir 

e x p re ss io n in  s ta tu te s . B u t ju d g e s w e re m e a n t to  

b e re m o v e d f ro m  th e p o p u la r w il l  a s w e ll a s th e 

p o p u la r w h im , a n d th is w a s p a r t ic u la r ly t ru e o f  

fe d e ra l ju d g e s , a p p o in te d b y  p re s id e n t a n d S e n a te 

fo r  l i fe . H o w  w e re th e y to  a sse ss a s ta tu te in  th e 

l ig h t o f  “ fe l t n e c e ss it ie s” ?

H e re is w h e re B ra n d e is th e a tto rn e y a d d e d a 

c ru c ia l e le m e n t to  H o lm e s’  a n d P o u n d’ s th o u g h t, 

a n d h is a n sw e r w a s p la in ; i t  w a s th e a tto rn e y’ s 

d u ty to b r in g c o u r ts th e fa c ts a v a i la b le to th e
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le g is la tu re , w h ic h w a s th e so c ie ta l in fo rm a tio n 

ju d g e s h a d to  h a v e i f  th e y w e re to  m a k e th e r ig h t 

d e c is io n , “ r ig h t”  m e a n in g a c c e p tin g th e s ta tu te i f  

i t  w a s a ra t io n a l re sp o n se to a so c ie ta l p ro b le m 

a n d n o t o n e sp e c if ic a l ly fo rb id d e n b y  th e C o n s ti­

tu t io n . A lth o u g h B ra n d e is d id n o t a d d re ss th e 

p ro b le m d ire c t ly , h e p re su m a b ly w o u ld h a v e 

fo l lo w e d h is o w n lo g ic a n d sa id th a t i f  th e le g is­

la tu re fa i le d to  a m a ss fa c tu a l d a ta b e fo re e n a c t in g 

th e s ta tu te a n d i ts la w y e rs c o u ld n o t th e m se lv e s 

d e m o n s tra te i ts so c ia l ra t io n a l i ty , th e la w  sh o u ld 

b e s tru c k d o w n . B ra n d e is’  c o n tr ib u t io n to  so c io­

lo g ic a l ju r isp ru d e n c e w a s to  sp e l l o u t th e w a y i t  

w o u ld w o rk  in  p ra c t ic e b y  in fo rm in g la w y e rs a n d 

ju d g e s h o w  to  g o a b o u t a sc e r ta in in g fe l t  n e c e ss i­

t ie s . A  ju d g e , h e a sse r te d , “ ra re ly p e r fo rm s h is 

fu n c t io n s a d e q u a te ly u n le ss th e c a se b e fo re h im  is 

a d e q u a te ly p re se n te d .” 1 9 W ith  o n e b r ie f , B ra n d e is 

h e ra ld e d a m a jo r c h a n g e in  th e fu n c t io n o f  c o n s t i­

tu t io n a l la w y e rs in  a d e m o c ra t ic sy s te m . T h e ir 

jo b w a s to e x p la in th e p o l ic ie s d e s ire d b y th e 

so v e re ig n p e o p le , b r id g in g th e g a p b e tw e e n th e 

p e o p le a n d th e ju d g e s w h o p re s id e d o v e r th e 

p e o p le’ s c o u r tro o m s . T h e m e c h a n ism th e y w o u ld 

u se , so n a tu ra l to “ th e m a n o f  s ta t is t ic s a n d th e 

m a s te r o f  e c o n o m ic s ,”  w o u ld b e fa c ts : fa c ts th a t 

w o u ld sh o w th e ju d g e s w h y  i t  w a s re a so n a b le fo r  

le g is la tu re s to  re sp o n d to  so c ie ta l p ro b le m s w ith  

th e s ta tu te s a t is su e . B ra n d e is h a d to ld  th e M a s­

sa c h u se tts le g is la tu re a s e a r ly a s 1 8 9 1 , “ N o la w  

c a n b e e f fe c t iv e w h ic h d o e s n o t ta k e in to  c o n s id­

e ra t io n th e c o n d it io n s o f  th e c o m m u n ity fo r  w h ic h 

i t  is d e s ig n e d .” 2 0 L a w s h a d to  b e f i rm ly  b a se d in  

so c ie ta l re a l i t ie s ; b y  e x te n s io n , la w s th a t ig n o re d 

so c ie ta l n e e d s w e re b a d . B ra n d e is a ssu m e d 

u n a rg u a b le fa c ts w e re o b ta in a b le a n d th e y w e re 

th e b a s is fo r  a l l  in te l l ig e n t d e c is io n s ; su re ly ju d g e s 

sh o u ld u n d e rs ta n d th a t, a n d i t w a s a la w y e r’ s 

o b l ig a t io n to  m a k e su re th a t ju d g e s h a d th e n e c­

e ssa ry fa c ts in  h a n d .

A f te r B ra n d e is jo in e d th e S u p re m e C o u r t in  

1 9 1 6 , h e a c k n o w le d g e d th a t h is p re sc r ip t io n fo r  

la w y e rs w a s n o t b e in g fo l lo w e d . E a g e r th o u g h h e 

w a s to  a c c e p t th e so c ie ta l fa c ts h e e x p e c te d to  b e 

g iv e n b y s ta t is t ic s -c o n sc io u s a tto rn e y s , h e e n­

c o u n te re d w h a t h e c o n s id e re d to o l i t t le  fa c tu a l 

in fo rm a tio n in  th e b r ie fs p re se n te d to  th e C o u r t. 

S o h is th e o ry o f  a tto rn e y re sp o n s ib i l i ty w a s b ro a d­

e n e d to  in c lu d e a th e o ry o f ju d ic ia l re sp o n s ib i l i ty .

C le a r ly , B ra n d e is sa w la w  a s a n y th in g b u t 

s ta t ic . H e re c o g n iz e d th a t m a jo r c a se s b ro u g h t

b e fo re th e C o u r t re f le c te d n o t m e re ly d if fe re n c e s 

a b o u t le g a l d o c tr in e b u t d isp u te s a b o u t a lte rn a t iv e 

so c ia l p o l ic ie s . F o r th a t re a so n , th e C o u r t h a d n o t 

o n ly  to c o l le c t fa c ts , b u t a lso to d isc ip l in e i tse l f 

n o t to  su b s t i tu te i ts o w n p re fe re n c e s fo r  th o se o f  

o th e r e q u a l ly c a p a b le b o d ie s su c h a s le g is la tu re s 

a n d a d m in is tra t iv e c o m m iss io n s . T h e C o n s ti tu­

t io n p ro v id e d th e c o u n try w ith th e p o w e r to  

h a n d le a l l s itu a t io n s , b u t d iv id e d th a t p o w e r b e­

tw e e n th e s ta te s a n d th e fe d e ra l g o v e rn m e n t a n d 

a m o n g b ra n c h e s o f  th e fe d e ra l g o v e rn m e n t. T h e 

C o u r t, h e w a rn e d , sh o u ld n o t e le v a te “ th e p e r fo r­

m a n c e o f  th e c o n s t i tu t io n a l fu n c t io n o f  ju d ic ia l 

re v ie w”  in to “ a n e x e rc ise o f th e p o w e rs o f  a 

su p e r- le g is la tu re .”  N o r sh o u ld i t  in s is t o n d o c­

t r in e s s im p ly b e c a u se i t  h a d c re a te d th e m . “ S ta re 

d e c is is is o rd in a r i ly a w ise ru le o f  a c t io n ,”  h e 

c o m m e n te d , b u t i t  “ d o e s n o t c o m m a n d th a t w e e rr 

a g a in w h e n w e h a v e o c c a s io n to p a ss u p o n a 

d if fe re n t s ta tu te .” 2 1 T h is w a s p a r t ic u la r ly t ru e 

w h e n i t  c a m e to  th e c o rp o ra t io n a n d i ts c o n s t i tu­

t io n a l “ r ig h ts .” B o th c o rp o ra t io n s a n d th e ir 

“ r ig h ts”  w e re a r t i f ic ia l c o n s tru c ts , le g i t im a te d b y  

g o v e rn m e n t; b o th c o u ld b e u n d o n e i f  g o v e rn m e n t 

a n d th e p e o p le i t  se rv e d fo u n d th a t p ro p e r . Jo h nIHGFEDCBA

J o h n  S t u a r t  M i l l  ( a b o v e ) a r g u e d t h a t  a  l e g i t im a t e g o v ­

e r n m e n t h a d t o  r e f le c t s o c ie t a l c i r c u m s t a n c e s . L o u is  

B r a n d e is b r o u g h t  M i l l ' s  t h e o r y  i n t o  t h e  e c o n o m ic r e a lm .
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S tu a r t M il l  h a d u rg e d , “ L e t u s re m e m b e r. . . th a t 

p o l i t ic a l in s t i tu t io n s. . . a re th e w o rk  o f  m e n .. . . 

M e n d id  n o t w a k e o n a su m m e r m o rn in g a n d f in d  

th e m sp ru n g u p .”  M il l  a rg u e d th a t a le g i t im a te 

g o v e rn m e n t h a d to  re f le c t so c ie ta l c irc u m s ta n c e s ; 

B ra n d e is’ a p p ro a c h im p l ic i t ly  b ro u g h t M il l ’ s 

th o u g h t in to  th e e c o n o m ic sp h e re .2 2 In  YXWVUTSRQPONMLKJIHGFEDCBAT ru a x v . 

C o rr ig a n h e re m in d e d th e m a jo r i ty th a tth e “ r ig h ts 

o f  p ro p e r ty a n d th e l ib e r ty  o f  th e in d iv id u a l m u s t 

b e re m o ld e d , f ro m  tim e to t im e , to m e e t th e 

c h a n g in g n e e d s o f  so c ie ty .” 2 3 F a c ts w e re n e e d e d 

so th e C o u r t c o u ld k n o w  w h e th e r i ts  d o c tr in e s h a d 

b e c o m e o u tm o d e d .

In  1 9 2 9 , th e C o u r t h e a rd a c a se c h a l le n g in g 

a n O k la h o m a s ta tu te th a t re q u ire d n e w ic e c o m­

p a n ie s to o b ta in a c e r t i f ic a te o f  p u b l ic c o n v e­

n ie n c e a n d n e c e ss ity f ro m  th e

s ta te .2 4 T h e la w ’ s p u rp o se 

w a s to a v o id th e k in d  o f  d u­

p l ic a t io n o f  p la n ts a n d d e l iv ­

e ry se rv ic e th a t re su lte d in  

h ig h e r c o s ts fo r c o n su m e rs .

G iv e n h is e m p h a s is o n c o m­

p e ti t io n , B ra n d e is m ig h t w e ll 

h a v e b e e n e x p e c te d to  a p p la u d 

th e C o u r t a c t io n s tr ik in g th e 

la w  d o w n . B u t su b s t i tu t io n o f  

ju d ic ia l b e l ie fs fo r  th e w il l  o f  

th e m a jo r i ty in  e c o n o m ic p o l ic y  ra n c o u n te r to  

h is th in k in g a b o u t th e n a tu re o f  d e m o c ra c y , a n d 

h e d isse n te d . H e d id n o t c o n s id e r th e b r ie fs 

b e fo re h im  su f f ic ie n t to  b o ls te r h is p o in t th a t th e 

so c ia l p ro b le m s th a t p ro m p te d th e O k la h o m a 

la w  c o u ld le a d re a so n a b le p e o p le to  b e l ie v e th e 

s ta tu te e m b o d ie d a n a p p ro p r ia te so lu t io n . H e 

w a s c e r ta in th a t th e re a so n a b le n e ss o f  s ta te re g u­

la t io n s “ c a n o rd in a r i ly b e d e te rm in e d o n ly  b y  a 

c o n s id e ra t io n o f  th e c o n te m p o ra ry c o n d it io n s , 

so c ia l , in d u s tr ia l a n d p o l i t ic a l , o f  th e c o m m u n ity 

to b e a f fe c te d th e re b y . R e so r t to su c h fa c ts is 

n e c e ssa ry , a m o n g o th e r th in g s , in  o rd e r to  a p p re­

c ia te th e e v i ls so u g h t to b e re m e d ie d a n d th e 

p o ss ib le e f fe c ts o f  th e re m e d y p ro p o se d .”  H is 

c le rk s h a d a lw a y s sp e n t a s m u c h t im e in  th e 

L ib ra ry o f  C o n g re ss g a th e r in g so c io lo g ic a l a n d 

e c o n o m ic m a te r ia l a s th e y d id  in  th e la w  l ib ra ry , 

a n d th a t is w h e re h e se n t h is c u rre n t c le rk to  g e t 

th e fa c ts h e n e e d e d .2 5

B ra n d e is u se d m u c h e x tra - le g a l m a te r ia l w h e n 

h e w ro te fo u r te e n h e a v i ly fo o tn o te d p a g e s to  

d e m o n s tra te th e O k la h o m a s ta tu te’ s ra t io n a l i ty .KJIHGFEDCBA

T h e D e p re ss io n w a s 

“ a n e m e rg e n c y m o re 

se r io u s th a n  w a r . ”

H e d id  n o t a g re e th a t i t  w a s th e r ig h t a n sw e r . H e 

s ta te d th a t “ W h e th e r th a t v ie w  [e m b o d ie d in  th e 

s ta tu te ] is so u n d n o b o d y k n o w s ,”  p o in t in g o u t 

th a t a m o n g th e d a n g e rs o f  th e la w  w e re th e 

d e m a n d s i t p la c e d o n h u m a n in te l l ig e n c e a n d 

c h a ra c te r , a n d h e re m in d e d th e C o u r t, “ M a n is 

w e a k a n d h is  ju d g m e n t is a t b e s t fa l l ib le .”  B u t th a t 

w a s n o t h is— o r th e C o u r t’ s— b u s in e ss . C a ll in g 

th e D e p re ss io n “ a n e m e rg e n c y m o re se r io u s th a n 

w a r ,”  h e n o te d , “ E c o n o m is ts a re se a rc h in g fo r  th e 

c a u se s o f  th is d iso rd e r a n d a re re -e x a m in in g th e 

b a s is o f  o u r in d u s tr ia l s tru c tu re .”  H e s l ip p e d in  a 

h in t a b o u t h is p re fe r re d re m e d y . “ M o s t o f  th e m 

re a l iz e th a t fa i lu re to  d is tr ib u te w id e ly  th e p ro f i ts 

o f  in d u s try h a s b e e n a p r im e c a u se o f  o u r p re se n t 

p l ig h t.” M a n y p e o p le d isa g re e d , h o w e v e r , a n d 

“ r ig h t ly  o rw ro n g ly ,m a n y p e r­

so n s th in k  th a to n e o f th e m a jo r 

c o n tr ib u t in g c a u se s h a s b e e n 

u n b r id le d c o m p e ti t io n .”  S in c e 

th e y th o u g h t so , th e y h a d a 

r ig h tto e x p e r im e n tw ith a l im it 

u p o n c o m p e ti t io n .

H e w a s c o n c e rn e d th a t in  

s t i f l in g su c h e x p e r im e n ta­

t io n , th e C o u r t w a s in te r fe r­

in g  w ith  th e se a rc h fo r  so lu­

t io n s , a n d h e c h id e d h is c o l­

le a g u e s , “ S o m e p e o p le a s­

se r t th a t o u r p re se n t p l ig h t is d u e , in  p a r t, to  th e 

l im ita t io n s se t b y  c o u r ts u p o n e x p e r im e n ta t io n in  

th e f ie ld s o f  so c ia l a n d e c o n o m ic sc ie n c e .. . .T o  

s ta y e x p e r im e n ta t io n in  th in g s so c ia l a n d e c o­

n o m ic is a g ra v e re sp o n s ib i l i ty”  w h ic h m ig h t b e 

“ f ra u g h t w ith  se r io u s c o n se q u e n c e s to  th e n a tio n .

. . . T h is C o u r t h a s th e p o w e r to p re v e n t a n 

e x p e r im e n t. . . .B u t in  th e e x e rc ise o f  th is h ig h 

p o w e r , w e m u s t b e e v e r o n  o u r g u a rd , le s t w e e re c t 

o u r p re ju d ic e s in to  le g a l p r in c ip le s .”  E x p e r im e n­

ta t io n w a s c ru c ia l to  p ro g re ss , a n d th e b e s t p la c e 

fo r  e x p e r im e n ta t io n w a s th e s ta te s , w h ic h w e re 

s t i l l  th e sm a ll la b o ra to r ie s su i ta b le to  e x p e r im e n­

ta t io n th a t Je f fe rso n h a d e n v is io n e d . E x p e r i­

m e n ts c o u ld b e d a n g e ro u s , p re c ise ly b e c a u se 

“ M a n  is w e a k a n d h is  ju d g m e n t is  a t b e s t fa l l ib le .”  

B u t h u m a n fa l l ib i l i ty  w a s e v e ry w h e re , e v e n o n 

th e S u p re m e C o u r t, a n d so th e w ise s t a n d m o s t 

d e m o c ra t ic a p p ro a c h w a s to m in im iz e ju d ic ia l 

l im ita t io n s o n re a so n a b le e x p e r im e n ta t io n : “ I f  

w e w o u ld  g u id e b y  th e l ig h t  o f  re a so n , w e m u s t le t 

o u r m in d s b e b o ld .” 2 6
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B ra n d e is’ a p p ro v a l o f  c o m p e ti t io n a n d h is 

su p p o r t fo r e x p e r im e n ta t io n b y  th e s ta te s c a m e 

to g e th e r in  h is d isse n t f ro m  th e C o u r t’ s o v e r tu rn­

in g a F lo r id a la w  th a t im p o se d h e a v ie r l ic e n se 

fe e s o n s to re s th a t w e re p a r t o f  m u lt ic o u n ty c h a in s 

th a n o n in d e p e n d e n t sh o p s . T h e m a jo r i ty o f  th e 

C o u r t fo u n d th e la w  to b e a n u n c o n s t i tu t io n a l 

v io la t io n o f  th e F o u r te e n th A m e n d m e n t’ s e q u a l 

p ro te c t io n a n d d u e p ro c e ss c la u se s , h o ld in g th a t 

th e s ta te h a d n o  re a so n a b le b a s is fo r  p la c in g s to re s 

in to  th e c a te g o r ie s o f  “ in d e p e n d e n t,”  “ p a r t o f  a n 

in tra c o u n ty c h a in ,”  o r “ p a r t o f  a n in te rc o u n ty 

c h a in .”  B ra n d e is’ d isse n t w a s a p a ra d e o f  fa c ts 

d e s ig n e d to  d e m o n s tra te n o t o n ly  th a t th e re w a s a 

ra t io n a l re la t io n sh ip b e tw e e n th e p ro b le m id e n t i­

f ie d  b y  th e s ta te a n d th e s ta tu te d e s ig n e d to  so lv e 

i t , b u t th a t th e s ta te w a s c o rre c t in  p e rc e iv in g 

b ig n e ss a s a n tiso c ia l . H e t ra c e d th e h is to ry o f  

c o rp o ra t io n s in  th e U n ite d S ta te s a n d th e s ta te s’  

e a r ly p o l ic y  o f  d e n y in g th e r ig h t to  in c o rp o ra te to  

b u s in e sse s , a s o p p o se d to  re l ig io u s , e d u c a tio n a l, 

a n d c h a r i ta b le o rg a n iz a t io n s . “ I t w a s d e n ie d 

b e c a u se o f  fe a r . F e a r o f  e n c ro a c h m e n t u p o n th e 

l ib e r t ie s a n d o p p o r tu n it ie s o f  th e in d iv id u a l. F e a r 

o f  th e su b je c t io n o f  la b o r to c a p ita l . F e a r o f  

m o n o p o ly .” 2 7

T o  d e m o n s tra te th a tth e fe a rs w e re le g i t im a te , 

B ra n d e is d re w  o n  s tu d ie s su c h a s A d o lp h A .  B e r le 

a n d G a rd in e r M e a n s’ KJIHGFEDCBAT h e M o d e rn C o rp o ra t io n 

a n d P r iv a te P ro p e r ty , T h o rs te in V e b le n’ s A b ­

se n te e O w n e rsh ip a n d  B u s in e ss E n te rp r ise , o th­

e rs b y S tu a r t C h a se , J . A . H o b so n , a n d A rth u r 

D a h lb e rg ; a r t ic le s in  sc h o la r ly jo u rn a ls ; a n d n u­

m e ro u s c o n g re ss io n a l h e a r in g s , sp e e c h e s , a n d 

g o v e rn m e n t re p o r ts . W h a t th e y sh o w e d , h e a r­

g u e d , w a s th a t a f te r “ th e d e s ire fo r b u s in e ss 

e x p a n s io n c re a te d a n i r re s is t ib le d e m a n d”  fo r  

c o rp o ra te c h a r te rs a n d th e s ta te s c a p itu la te d , c o r­

p o ra t io n s h a d g ro w n to  fe a rso m e s iz e : “ T h ro u g h 

s iz e , c o rp o ra t io n s , o n c e m e re ly a n e f f ic ie n t to o l 

e m p lo y e d b y  in d iv id u a ls in  th e c o n d u c t o f  p r iv a te 

b u s in e ss , h a v e . . . b ro u g h t su c h c o n c e n tra t io n o f  

e c o n o m ic p o w e r th a t so -c a l le d p r iv a te c o rp o ra­

t io n s a re so m e tim e s a b le to  d o m in a te th e S ta te. .

. th e l iv e s o f  te n s o r h u n d re d s o f  th o u sa n d s o f  

e m p lo y e e s a n d th e p ro p e r ty o f  te n s o r  h u n d re d s o f  

th o u sa n d s o f  in v e s to rs a re su b je c te d , th ro u g h th e 

c o rp o ra te m e c h a n ism , to th e c o n tro l o f  a fe w  

m e n .”  T h is w a s a “ n e g a tio n o f  in d u s tr ia l d e m o c­

ra c y”  a n d i ts re p la c e m e n t w ith “ th e ru le o f  a 

p lu to c ra c y .”  “ S u c h is  th e F ra n k e n s te in m o n s te r ,”

B ra n d e is w ro te , “ w h ic h S ta te s h a v e c re a te d b y  

th e ir c o rp o ra t io n la w s .” 2 8

H e c o n tin u e d to  m a rsh a l fa c ts . T w o  h u n d re d 

n o n b a n k in g c o rp o ra t io n s c o n tro l le d m o re th a n 

o n e q u a r te r o f  th e c o u n try’ s w e a lth . F iv e o f  th e 

tw e lv e p la in t i f fs in  th e c a se , e a c h w ith  a sse ts o f  

m o re th a n $ 9 0 m il l io n  w e re a m o n g th o se c o rp o­

ra t io n s . T h e ir c o l le c t iv e a sse ts w e re $ 8 2 0 m il ­

l io n . O n e o f th e c o rp o ra t io n s o p e ra te d o v e r 

1 5 ,0 0 0 s to re s ; to g e th e r , th e y o w n e d 1 9 ,7 1 8 

th ro u g h o u t th e c o u n try . H o w , in  th e l ig h t  o f  su c h 

fa c ts , c o u ld th e C o u r t m a in ta in th a t c o n c e n tra t io n 

o f  w e a lth w a s n o t a p ro b le m , o r th a t th e F lo r id a 

la w  w a s a n u n re a so n a b le so lu t io n to i t? Ju d g e s 

h a d a re sp o n s ib i l i ty to  k n o w  th e ir fa c ts a n d d e c id e 

a c c o rd in g ly .

P e rh a p s th e b e s t e x a m p le o f  B ra n d e is’  u se o f  

fa c tu a l e v id e n c e o c c u rre d w h e n th e C o u r t w a s 

a sk e d to  d e te rm in e th e c o n s t i tu t io n a l i ty o f  a N e­

b ra sk a c o n su m e r-p ro te c t io n la w  th a t se t w e ig h t 

s ta n d a rd s , in c lu d in g m a x im u m w e ig h t l im its , fo r  

c o m m e rc ia l ly so ld lo a v e s o f  b re a d . T h e m a jo r i ty 

o f  th e C o u r t, m u c h o p p o se d to  s ta te re g u la t io n o f  

c o m m e rc ia l e n ti t ie s , h e ld th a t th e la w  to o k b a k­

e rs’  a n d d e a le rs’  p ro p e r ty w ith o u t d u e p ro c e ss o f  

la w . B ra n d e is d isa g re e d a n d c h a s t ise d h is b re th­

re n fo r  n o t e x a m in in g th e re le v a n t fa c ts . “ U n le ss 

w e k n o w  th e fa c ts o n w h ic h th e le g is la to rs m a y 

h a v e a c te d ,”  h e d e c la re d in  d isse n t, “ w e c a n n o t 

p ro p e r ly d e c id e w h e th e r th e y w e re .. .u n re a so n­

a b le , a rb itra ry o r c a p r ic io u s .”  A n d  to  k n o w  th o se 

fa c ts , th e Ju s t ic e s h a d “ m e re ly to a c q u a in t o u r­

se lv e s w ith  th e a r t o f  b re a d m a k in g a n d th e u sa g e s 

o f  th e t ra d e ; w ith  th e d e v ic e s b y  w h ic h b u y e rs o f  

b re a d a re im p o se d u p o n a n d h o n e s t b a k e rs o r 

d e a le rs a re su b je c te d b y  th e ir d ish o n e s t fe l lo w s to  

u n fa ir c o m p e ti t io n ; w ith  th e p ro b le m s w h ic h h a v e 

c o n f ro n te d p u b l ic o f f ic ia ls c h a rg e d w ith  th e e n­

fo rc e m e n t o f  th e la w s p ro h ib i t in g sh o r t w e ig h ts , 

a n d w ith  th e ir e x p e r ie n c e in  a d m in is te r in g th o se 

la w s .” B ra n d e is fu l f i l le d  th is “ m e re”  ta sk b y  

p re se n tin g th e C o u r t w ith  f i f te e n p a g e s o f  in fo r ­

m a tio n a b o u t th e b a k in g in d u s try , m o s t o f  i t  in  

le n g th y a n d fo rb id d in g fo o tn o te s .2 9

B ra n d e is in s is te d o n fe r re t in g o u t fa c ts to  

su p p o r t so c ia l e x p e r im e n ta t io n b e c a u se o f  h is 

b e l ie f th a t e x p e r im e n ta t io n w a s o n e o f  th e k e y s 

to  h u m a n p ro g re ss . A s  F ra n k fu r te r d e sc r ib e d h is 

a p p ro a c h , “ P ro b le m s , fo r  h im , a re n e v e r so lv e d . 

C iv i l iz a t io n is a se q u e n c e o f  n e w ta sk s .” 3 0 B u t 

h is f r ie n d a n d c o l le a g u e H o lm e s w a s m o re sk e p -
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J u s t i c e s O l iv e r  W e n d e l l H o lm e s , J r . ,  ( le f t )  a n d  L o u is  D . 

B r a n d e is ( r ig h t )  s e r v e d o n  t h e  B e n c h t o g e t h e r  f o r  e ig h t e e n 

y e a r s . T h e  t w o  w e r e  a l r e a d y  c lo s e f r i e n d s  b e f o r e B r a n d e is 

j o in e d  t h e C o u r t  a n d  c o n t in u e d t h e i r  f r i e n d s h ip  o n  t h e  

B e n c h . A l t h o u g h  t h e y  o f t e n  v o t e d  t h e  s a m e w a y  i n  c a s e s 

t h e i r  m e a n s o f  r e a c h in g t h e d e c is io n s w e r e s o m e t im e s 

v e r y  d i f f e r e n t .

t ic a l a b o u t th e p o ss ib i l i ty o f  p ro g re ss . “ G e n e r­

a l ly  sp e a k in g , I  a g re e w ith  y o u in  l ik in g  to se e 

so c ia l e x p e r im e n ts t r ie d ,”  h e w ro te to  B ra n d e is , 

“ b u t I  d o so w ith o u t e n th u s ia sm b e c a u se 1 b e l ie v e 

i t  is m e re ly sh if t in g th e p re ssu re a n d th a t so lo n g 

a s w e h a v e f re e p ro p a g a tio n M a lth u s is r ig h t in  

h is g e n e ra l v ie w .”  H e sa w d e m o c ra c y a s g iv in g  

th e m a jo r i ty th e r ig h t to  h a v e th e la w s i t  w a n te d , 

b u t, a t ru e so c ia l D a rw in is t, h e d id n ’ t  m u c h c a re 

w h a t th e e x p e r im e n ts w e re a b o u t o r w h a t e f fe c t 

th e y w o u ld h a v e . H is  d isd a in fo r  th e fu t i le  e f fo r ts 

o f  m o rta ls w a s e x p re sse d to F re d e r ic k P o llo c k 

w h e n h e w ro te , “ L o n g a g o 1 d e c id e d th a t I  w a s 

n o t G o d . W h e n a s ta te c a m e h e re a n d w a n te d to  

b u i ld  a s la u g h te r h o u se , 1 lo o k e d a t th e C o n s ti tu­

t io n a n d i f  I  c o u ld n’ t f in d  a n y th in g in  th e re th a t 

sa id a s ta te c o u ld n’ t  b u i ld  a s la u g h te r h o u se I  sa id 

to  m y se lf , i f  th e y w a n t to  b u i ld  a s la u g h te r h o u se , 

G o d -d a m m it, le t th e m b u i ld i t . ” H e th e re fo re 

sa w n o n e e d fo r a n a c c u m u la t io n o f fa c tu a l 

m a te r ia l . C o m p la in in g to  P o llo c k th a t B ra n d e is 

w a s p u sh in g h im  to  p u t h is in te re s t in  p h i lo so p h y 

a s id e te m p o ra r i ly a n d im m e rse h im se lf in  th e 

fa c ts o f  h is so c ie ty , H o lm e s g ru m b le d , “ I h a te 

fa c ts . I  a lw a y s sa y th e c h ie f e n d o f  m a n is  to  fo rm  

g e n e ra l p ro p o s it io n s— a d d in g th a t n o g e n e ra l 

p ro p o s it io n is  w o rth a d a m n. . . I  h a v e l i t t le  d o u b t 

th a t i t  w o u ld b e g o o d fo r m y im m o r ta l so u l to  

p lu n g e in to  th e m [ fa c ts ]. . . b u t I  sh r in k f ro m  th e 

b o re .” 3 1

B ra n d e is , fa r f ro m  f in d in g  fa c ts b o r in g , th r iv e d 

o n th e m , a n d b e l ie v e d , g iv e n th e e d u c a b i l i ty o f  

h u m a n b e in g s , th a t e x p e r im e n ta t io n w a s a p re­

c o n d it io n a n d h a rb in g e r o f  h u m a n p ro g re ss . H e 

w a s fa r m o re p ra g m a tic a n d o p tim is t ic th a n 

H o lm e s a b o u t b o th th e p o ss ib i l i ty o f so c ie ta l 

im p ro v e m e n t a n d th e ro le to b e p la y e d in  i t  b y  

la w , la w y e rs , ju d g e s a n d g o v e rn m e n t. D a v id 

R ie sm a n , w h o c le rk e d fo r  B ra n d e is a f te r g ra d u a t­

in g  f ro m  H a rv a rd L a w  S c h o o l, w ro te to  h is fo rm e r 

p ro fe sso r F e l ix  F ra n k fu r te r , “ H o lm e s w a s sk e p ti­

c a l o f  a c t io n a n d th o u g h t b u t se e m e d to  h a v e fa i th  

in  th e in e v ita b le ,— B ra n d e is is sk e p tic a l o f  p o w e r 

a n d o f  h u m a n a b i l i t ie s b u t h e d o e s n o t b e l ie v e th a t 

th in g s a re in e v ita b le .” H o lm e s , h e a d d e d , sa w 

“ th e a c t io n s o f  o th e rs”  a s “ m e re ly th e in e v ita b le 

c o m in g to p a ss ,”  w h e re a s “ B ra n d e is is n o t so 

a b so lu te ,— h e d o e s n o t b e l ie v e th a t h u m a n b e in g s 

a re th e p re y to  u n c o n q u e ra b le fo rc e s . A s  y o u sa y , 

h e p u ts h is t ru s t in  re a so n .” 3 2 M o re , h e p u t h is t ru s t 

in  th e d e m o c ra t ic p ro c e ss , a n d a rg u e d th a t la w  

h a d to  b e a p a r t o f  i t .

H is t ru s t in  th e d e m o c ra t ic p ro c e ss le d h im  to  

t re a t th e C o u r t a s a n e d u c a tio n a l in s t i tu t io n . I t  

w a s a s m u c h th e C o u r t’ s fu n c t io n to e x p la in i ts  

d e c is io n s a s to  m a k e th e m ; to  u ti l iz e i ts o p in io n s 

so th e e le c to ra te c o u ld u n d e rs ta n d w h y  w h a t th e 

C o u r t w a s d o in g w a s b o th w ise a n d c o rre c t. 

P ro g re ss w a s p o ss ib le o n ly i f  p e o p le w ith  id e a s 

m a d e th e m a v a i la b le to  w h a te v e r se g m e n t o f  th e 

e le c to ra te w a s w il l in g  to  l is te n . B ra n d e is v ie w e d 

p u b l ic o f f ic ia ls , in c lu d in g ju d g e s , a s te a c h e rs 

w ith  th e o b l ig a t io n to  m a k e th e ir le sso n s a c c e s­

s ib le . O n e o f  th e fu n c t io n s o f  a Ju s t ic e w a s to  

w r i te o p in io n s th a t w o u ld e d u c a te th e le g a l p ro­

fe ss io n a n d o th e r m e m b e rs o f  th e in te l l ig e n ts ia ;
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D e a n A c h e s o n ( a b o v e ) c le r k e d  f o r  J u s t i c e B r a n d e is f r o m  

1 9 1 8 u n t i l  1 9 2 1 . H e  l a t e r  h a d  a  d is t in g u is h e d c a r e e r  i n  t h e  

S t a t e D e p a r t m e n t , s e r v in g a s S e c r e t a r y o f  S t a t e u n d e r  

P r e s id e n t T r u m a n  f r o m  1 9 4 9 t o  1 9 5 3 .

p u b l ic e d u c a tio n w a s a n im p o r ta n t e le m e n t o f  

ju d ic ia l c iv ic  v ir tu e .

P a u l F re u n d re m e m b e re d h is e a r ly c le rk sh ip 

fo r  B ra n d e is w h e n , a f te r w o rk in g o n o n e re v is io n 

a f te r a n o th e r o f  a B ra n d e is o p in io n , h e th e n h e a rd 

th e Ju s t ic e a sk , “ N o w I th in k th e o p in io n is 

p e rsu a s iv e , b u t w h a t c a n w e d o to  m a k e i t  m o re 

in s tru c t iv e ?”  B ra n d e is to ld  D e a n A c h e so n , w h e n 

th e la t te r w a s c le rk in g fo r  h im , “ T h e w h o le p u r­

p o se , a n d th e o n ly  o n e , is to  e d u c a te th e c o u n try .”  

H is o th e r c le rk s re c a l le d s im ila r se n tim e n ts . O n e 

w a s a s to n ish e d a t, a n d p re su m a b ly e d u c a te d b y , 

th e s ix ty  c h a n g e s B ra n d e is m a d e in  a d ra f t o p in­

io n  o f  te n p a g e s .3 3

S im ila r ly , w h e n th e C o u r t e rre d , i t  w a s th e 

d u ty o f  a d isse n tin g Ju s t ic e to  e x p la in to  b o th th e 

Ju s t ic e s a n d th e p u b l ic w h e re th e e rro r la y . H e 

d isse n te d f re q u e n tly w h e n th e C o u r t u p h e ld g o v­

e rn m e n ta l su p p re ss io n o r p u n ish m e n t o f  sp e e c h , 

a n d b e c a m e so d ish e a r te n e d a t h is c o l le a g u e s’  

u n w il l in g n e ss to a d o p t h is p o s it io n th a t h e to ld  

D e a n A c h e so n , “ W e m a y b e a b le to  f i l l  th e p e o p le

w ith  sh a m e , a f te r th e p a ss io n c o o ls , b y  p re se rv in g 

so m e o f  i t  o n th e re c o rd . T h e o n ly h o p e is th e 

p e o p le ; y o u c a n n o t e d u c a te th e C o u r t.” 3 4 A l ­

th o u g h a l l o f  B ra n d e is’ o p in io n s la y  o u t h is re a­

so n in g in  d e ta i l , h is d isse n ts c le a r ly w e re d e­

s ig n e d a s le sso n s fo r th e p u b l ic , o r  a t le a s tth a tp a r t 

o f  i t  th a t re a d s S u p re m e C o u r t o p in io n s .

T h ro u g h o u t h is c a re e r , b o th a s a la w y e r a n d a s 

a  ju d g e , B ra n d e is re m a in e d “ th e m a n o f  s ta t is t ic s 

a n d th e m a s te r o f  e c o n o m ic s .”  B u t th e fa c ts h e 

m a rsh a l le d in  su c h g re a t q u a n ti t ie s w e re s te r i le 

u n le ss p u t to  a g re a te r ta sk , h a rm o n iz in g th e la w  

w ith  th e re a l i ty o f  l i fe . H e a rg u e d th a t th e g o o d 

so c ie ty h a d to  b e b a se d o n m o ra l i ty a n d th a t i ts 

la w s c o u ld b e n e ith e r m o ra l n o r u se fu l u n le ss th e y 

re f le c te d c h a n g in g so c ia l c irc u m s ta n c e s . A s a 

p ra g m a tic m a tte r , i f  le g is la to rs a n d th e ju d g e s 

w h o a sse sse d th e c o n s t i tu t io n a l i ty o f  la w s d is­

ta n c e d th e m se lv e s f ro m  th e re a l i t ie s o f  fe l t  n e c e s­

s it ie s , th e ru le o f  la w  i tse l f w o u ld b e th re a te n e d . 

H e a ssu m e d th a t th e F o u n d in g F a th e rs h a d sh a re d 

h is v ie w s a n d in s is te d n o t o n ly  th a t th e C o n s ti tu­

t io n  c o u ld b e u ti l iz e d to  re sp o n d to  a lte re d so c ia l 

n e e d s b u t th a t i t h a d b e e n d e s ig n e d to d o so . 

L a w y e rs a n d ju d g e s sh a re d th e le g is la to rs’ re­

sp o n s ib i l i ty to e d u c a te th e m se lv e s a b o u t so c ia l 

fa c ts a n d to  b a se th e ir a rg u m e n ts a n d ju d g m e n ts 

u p o n th e m . D e m o c ra c y re q u ire d n o le ss . Ju d g e s 

w e re o b l ig a te d to  h a n d d o w n so c ia l ly re sp o n s iv e 

ju d g m e n ts a n d th e n to e x p la in a n d ju s t i fy  th e ir 

d e c is io n s to th e p u b l ic , e d u c a tin g th e m in  th e 

p ro c e ss .

F ra n k fu r te r c a l le d B ra n d e is’ so c io lo g ic a l ju ­

r isp ru d e n c e “ a n o rg a n ic c o n s t i tu t io n a l p h i lo so­

p h y , w h ic h e x p re sse s h is re sp o n se to  th e d e e p e s t 

is su e s o f  so c ie ty .” 3 5 I t  re f le c te d a v ie w  o f  la w  a s  

b o th g ro w in g o u t o f  a n d a f fe c t in g a n e n d le ss ly 

e v o lv in g so c ia l re a l i ty . A  ju r isp ru d e n c e th a t 

a n c h o rs la w  in  th e p u b l ic w il l  w h ile l im it in g  th e 

p u b l ic’ s p o w e r to a b r id g e in d iv id u a l r ig h ts is 

q u in te sse n tia l ly d e m o c ra t ic . B y  t ra n s la t in g h is 

p e rc e p tio n in to  la w y e rs’ b r ie fs a n d ju d ic ia l o p in­

io n s , B ra n d e is h e lp e d d e m o c ra t iz e th e ju d ic ia l 

p ro c e ss a n d p e rm a n e n tly a lte re d A m e r ic a n ju r is­

p ru d e n c e .
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'O l iv e r W e n d e l l H o lm e s , J r ., “ T h e P a th o f  th e L a w ”  in  YXWVUTSRQPONMLKJIHGFEDCBA
C o llec ted L eg a l P a p ers (N e w  Y o rk : H a rc o u r t, B ra c e , 1 9 2 0 ; 

N e w  Y o rk : P e te r S m ith , 1 9 5 2 ) , p . 1 8 7 .

" L o u is B ra n d e is , “ T h e P ra c t ic e o f  th e L a w ,”  B ra n d e is 

P a p e rs , U n iv e rs i ty o f  L o u isv i l le L a w  L ib ra ry , F ile  N M F  8 5 - 

3 . S e e a lso h is a d v ic e to a ju n io r c o l le a g u e , W il l ia m  H . 

D u n b a r , in  le t te rs o f  2  F e b ru a ry 1 8 9 3 a n d 1 9 A u g u s t 1 8 9 6 , in  

M e lv in  I .  U ro fsk y a n d D a v id W . L e v y , e d s ., L ette rs o f L o u is 

D . B ra n d e is (A lb a n y : S ta te U n iv e rs i ty o f  N e w  Y o rk  P re ss , 

1 9 7 1 ) ,1 : 1 0 6 -0 9 ,1 2 4 -2 6 .

’ S e e . a m o n g o th e rs , R o sc o e P o u n d , “ L ib e r ty o f  C o n­

t ra c t,”  1 8 Y a le L a w Jo u rn a l 4 5 4 (1 9 0 9 ) ; T h e S p ir it o f th e 

C o m m o n L a w (B o s to n : M a rsh a l l Jo n e s , 1 9 2 1 ) ; T h e H isto ry 

a n d S ystem o fth e C o m m o n L a w  (N e w  Y o rk : C o ll ie r , 1 9 3 9 ) ; 

a n d A n In tro d u c tio n to  th e P h ilo so p h y o f L a w  (N e w  H a v e n : 

Y a le U n iv e rs i ty P re ss , 1 9 2 2 ) . S e e a lso D a v id W ig d o r , 

R o sco e P o u n d , P h ilo so p h er o f L a w (W e s tp o r t, C t.: G re e n­

w o o d P re ss , 1 9 7 4 ) .

* C o h en sv . V irg in ia , 1 9 U .S .(6W h e a t.)2 6 4 ,3 8 7 (1 8 2 1 ) .

5C f. H .N . H irsc h .A T h eo ry o f L ib er ty : T h e C o n stitu tio n 

a n d M in o r ities (N ew Y o rk : R o u tle d g e , 1 9 9 2 ) .

6 L o ch n er v . N ew Y o rk , 1 9 8 U .S . 4 5 , 7 6 (1 9 0 5 ) 

(d isse n tin g ) .C f .,e .g .,4 c ft ;n sv . C h ild ren 'sH o sp ita l, 2 6 1 U .S . 

5 2 5 (1 9 2 3 ) (d isse n tin g ) , a t 5 6 7 ; H a m m er v . D a g en h a r t,2 4 7 

U .S . 2 5 1 (1 9 1 8 ) (d isse n tin g ) , a t 2 7 7 ; B a rte ls v . Io w a , 2 6 2 

U .S . 4 0 4 (1 9 2 3 ) (d isse n tin g ) , a t 4 1 2 .

’ S e e S a m u e l J . K o n e fsk y , T h e L eg a cy o f  H o lm es a n d 

B ra n d e is (N e w  Y o rk : M a c m il la n , 1 9 5 6 ) , p p . 1 8 5 -1 8 6 ,1 8 8 - 

1 8 9 .

’ S e e , e .g ., C o leg ro ve v . G reen , 3 2 8 U .S . 5 4 9 , 5 5 4 , 5 5 6 

(1 9 4 6 ) ; B a ker v . C a rr , 3 6 9 U .S . 1 8 6 , 2 6 7 , 2 7 0 (1 9 6 2 ) 

(d isse n tin g ) ; c f . S a n fo rd V .  L e v in so n , “ T h e D e m o c ra t ic F a ith 

o fF e l ix  F ra n k fu r te r ,”  2 5 S ta n fo rd L a w R ev iew 4 3 0 (1 9 7 3 ) . 

L e v in so n a rg u e s p e rsu a s iv e ly th a t m u c h o f  F ra n k fu r te r’ s 

ju r isp ru d e n c e s te m m e d f ro m  h is b e l ie f th a t “ th e U n ite d S ta te s 

is in  fa c t a n o p e n p o l i ty , a n d th e re is th e re fo re n o n e e d fo r  a n 

a le r t a n d a c t iv e C o u r t to  fu r th e r th e d e v e lo p m e n t o f  g re a te r 

o p e n n e ss .”  Id . a t 4 3 0 . C f. M e lv in  I . U ro fsk y , F e lix F ra n k­

fu r te r :  Ju d ic ia l R estra in t a n d In d iv id u a l L ib er ties (B o s to n: 

T w a y n e , 1 9 9 1 ) , c h s . 4 , 5 a n d 7 .

’ S e e , e .g ., Ju s t ic e S c a l ia in  Im m ig ra tio n a n d N a tu ra liza­

t io n S erv ice v . E lia s Z a ch a r ia s (n o . 9 0 -1 3 4 2 , Ja n u a ry 2 2 , 

1 9 9 2 ) ; R o b e r t B o rk , “ O rig in a l In te n t a n d th e C o n s ti tu t io n ,”  

7  H u m a n ities 2 2 (F e b . 1 9 8 6 ) .

^U n ited S ta tes v . B u tle r , 2 9 7 U .S . 1 ,6 2 , 6 3 (1 9 3 6 ) .

" S e e , e .g ., A llg eyerv . L o u is ia n a , 1 6 5 U .S . 5 7 8 (1 8 9 7 ) ; 

L o ch n er v . N ew Y o rk , 1 9 8 U .S . 4 5 (1 9 0 5 ) .

" L o u is D . B ra n d e is , a ss is te d b y  Jo se p h in e G o ld m a rk , 

W o m en in  In d u stry (N e w  Y o rk : T h e N a tio n a l C o n su m e rs’  

L e a g u e , n .d .) . T h e c a se w a s M u lle rv . O reg o n , 2 0 8 U .S . 4 1 2 

(1 9 0 8 ) . T o  g iv e c re d it w h e re i t  is  d u e , i t  sh o u ld b e n o te d th a t 

th re e y e a rs e a r l ie r , a fa c t- f i l le d b r ie f w a s f i le d  o n b e h a lf o f  

N e w  Y o rk  b y  a tto rn e y Ju l iu s M a y e r in  L o ch n er . I t  w a s u se d 

e x te n s iv e ly in  Ju s t ic e H a r la n’ s d isse n t, 1 9 8 U .S . a t 7 0 -7 1 , a n d 

B ra n d e is m a y w e ll h a v e b e e n a w a re o f  i t .

" B ra n d e is d e l ib e ra te ly le f t  th e se c o n d p a r to f th e d a ta o u t 

o f  th e b r ie f , b u t c o n s id e re d i t  so im p o r ta n t a to o l in  th e f ig h t 

fo r  m a x im u m h o u rs la w s th a t h e a p p la u d e d th e R u sse l l S a g e 

F o u n d a tio n’ sd e c is io n to  p u b l ish i t . S e e Jo se p h in e G o ld m a rk , 

F a tig u e a n d E ffic ien cy (N e w  Y o rk : R u sse l l S a g e F o u n d a­

t io n , 1 9 1 2 ) .

1 4 Jo h n E . S e m o n c h e h a s n o te d th a t th e S u p re m e C o u r t 

h a d u p h e ld o th e r s ta tu te s l im it in g  h o u rs ; se e C h a rtin g th e 

F u tu re : T h e S u p rem e C o u rt R esp o n d s to  a  C h a n g in g S o c i­

ety , 1 8 9 0 -1 9 2 0(W e s tp o r t, C t.: G re e n w o o d , 1 9 7 8 ) ,p p .9 4 -9 5 , 

1 0 6 -1 0 8 , 1 1 5 -1 1 6 , 1 4 3 -1 4 4 , 1 6 5 -1 6 9 , 1 8 1 -1 8 5 . L o ch n er , 

h o w e v e r , ra ise d th e p o ss ib i l i ty th a t th e C o u r t w o u ld fo l lo w  a 

d if fe re n t ro u te a f te r 1 9 0 5 , a n d a s S e m o n c h e n o te s , M u lle r  

“ w a s th e f i rs t  w e d g e h a m m e re d in to  L o ch n er .”  Id . a t 2 2 1 .

" 2 0 8 U .S . a t 4 1 9 ,4 1 9 -2 0 , n .l .

" S e e Jo se p h in e G o ld m a rk , Im p a tien t C ru sa d er (U rb a n a : 

U n iv e rs i ty o f  I l l in o is  P re ss , 1 9 5 3 ) , p p . 1 5 8 -1 6 3 ; R itch ie v . 

P eo p le , 1 5 5 I l l .  9 8 (1 8 9 5 ) ; R itch ie v . W ym a n , 2 4 4 I l l .  5 0 9 

(1 9 1 0 ) . F o r B ra n d e is’  d e fe n se o f  th e c o n c e p t o f  m in im u m 

w a g e la w s , se e h is 1 9 1 4 a rg u m e n t b e fo re th e S u p re m e C o u r t 

in  S te ttle r v . O 'H a ra , 2 4 3 U .S . 6 2 9 (1 9 1 7 ) , p u b l ish e d in  

S u rvey , F e b ru a ry 6 , 1 9 1 5 , p p . 4 9 0 -9 4 , 5 2 1 -2 4 a s “ T h e 

C o n s ti tu t io n a n d th e M in im u m  W a g e .”

" W il l ia m  H itz  to  F e l ix  F ra n k fu r te r , D e c e m b e r 1 7 ,1 9 1 4 , 

B ra n d e is P a p e rs , A d d e n d u m , S c ra p b o o k 2 .

' ’ S u th e r la n d q u o te d in  K o n e fsk y , T h e L eg a cy o f H o lm es 

a n d B ra n d e is , 3 0 5 n . 5 4 ; R o sc o e P o u n d to  S e n . W il l ia m  E . 

C h il to n , 1 9 1 6 , in  F e l ix  F ra n k fu r te r P a p e rs , L ib ra ry o f  C o n­

g re ss , B o x 1 2 7 .

" B ra n d e is , “ T h e L iv in g  L a w ”  in  B u sin ess—A  P ro fes­

s io n (B o s to n : H a le , C u sh m a n &  F lin t, 1 9 9 3 ) 3 6 2 .

“ B ra n d e is , S ta te m e n t to M a ssa c h u se tts Jo in t L e g is la­

t iv e C o m m itte e o n L iq u o r L a w , 2 7 F e b . 1 8 9 1 , B ra n d e is 

P a p e rs , S c ra p b o o k I .

2 1/q y  B u rn s B a k in g C o . v . B rya n , 2 6 4 U .S . 5 0 4 , 5 3 4 

(1 9 2 4 ) ; D i  S a n to v . P en n sy lva n ia , 2 7 3 U .S . 3 4 ,4 2 ,4 7 (1 9 2 7 ) .

“ Jo h n S tu a r t M il l ,  C o n sid era tio n s o n R ep resen ta tive 

G o vern m en t (N e w  Y o rk : T h e L ib e ra l A rts P re ss , 1 9 5 8 ) , 5 .

“ 2 5 7 U .S . 3 1 2 (1 9 2 1 ) , a t 3 7 6 .

uN ew S ta te Ice C o . v . L ieb m a n n , 2 8 5 U .S . 2 6 2 (1 9 3 2 ) .

‘ 5T ru a x v . C o rr ig a n , 2 5 7 U .S . a t 3 5 6 -3 5 7 ; a u th o r’ s

in te rv ie w s w ith  c le rk s ; n o te s b y  Ja m e s L a n d is fo r  M yers v . 

U n ited S ta tes, 2 7 2 U .S . 5 2 (1 9 2 6 ) , B ra n d e is P a p e rs , H a rv a rd 

L a w  S c h o o l, 3 9 -1 0 ; m e m o ra n d u m b y  W a rre n E g e , id ., 3 8 -9 ; 

P a u l A .  F re u n d , “ Ju s t ic e B ra n d e is : A  L a w  C le rk’ s R e m e m­

b ra n c e ,”  6 8 A m er ica n Jew ish H isto ry 7 -1 8 , a t 9  (1 9 7 8 ) .

2 6 N ew S ta te Ice v . L ieb m a n n , 2 8 5 U .S . 2 6 2 (1 9 3 2 ) . a t 

2 8 7 -3 11 , p a ssim .

2 1 L ig g e tt v . L ee, 2 8 8 U .S . 5 1 7 , 5 4 8 (1 9 3 3 ) (d is­

se n tin g ) .

^L ig g e tt v . L ee, a t 5 6 4 -6 8 .

2 9 Ja y B u rn s B a k in g C o . v . B rya n , 2 6 4 U .S . 5 0 4 , 

5 2 0 (1 9 2 4 ) (d isse n tin g ) . F o r B ra n d e is’  u se o f  fa c ts in  

s im ila r w a y s , se e , e .g ., T ru a x v . C o rr ig a n , 2 5 7 U .S . 

3 1 2 ,3 5 5 (1 9 2 1 ) (d isse n tin g ) ; S o u th w este rn B ell T e le­

p h o n e C o . v . P u b lic S erv ice C o m m iss io n , 2 6 2 U .S . 

2 7 6 , 2 9 0 (1 9 2 3 ) (d isse n tin g ) ; F ro st v . C o rp o ra tio n 

C o m m ., 2 7 8 U .S . 5 1 5 , 5 2 8 (1 9 2 9 ) (d isse n tin g ) ; S t. 

L o u is &  O  'F a llo n  R a ilw a y v . U n ited S ta tes, 2 7 9 U .S . 

4 6 1 ,4 8 8 (1 9 2 9 ) , d isse n tin g ; U n ited R a ilw a ysv . W est, 

2 8 0 U .S . 2 3 4 , 2 5 5 (1 9 3 0 ) (d isse n tin g ) .

3 0F e I ix  F ra n k fu r te r , “ M r.  Ju s t ic e B ra n d e is a n d th e 

C o n s ti tu t io n”  in  F ra n k fu r te r , e d ., M r.  Ju stice B ra n d e is 

(N e w  H a v e n : Y a le U n iv e rs i ty P re ss , 1 9 3 2 ) , 4 7 -1 2 5 , a t 

1 2 4 .
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’ ■H o lm e s to  B ra n d e is , 2 0 A p r i l  1 9 1 9 , B ra n d e is P a p e rs , 

S C 4 -2 ; H o lm e s to  P o llo c k , 2 6 M a y 1 9 1 9 , in  M a rk  D e W o lfe 

H o w e , e d ., YXWVUTSRQPONMLKJIHGFEDCBAH o lm es-P o llo ck L ette rs (C a m b r id g e : H a rv a rd 

U n iv e rs i ty P re ss , 1 9 4 1 ) , I I ,  1 3 -1 4 . H o lm e s se n ta v e ry s im ila r 

a c c o u n t o f h is a n d B ra n d e is’ d if fe r in g v ie w s a b o u t th e 

im p o r ta n c e o f  fa c ts to  H a ro ld L a sk i o n 1 6 Ju n e 1 9 1 9 . M a rk  

D e W o lfe H o w e , H o lm es-L a sk i L ette rs (C a m b r id g e : H a r­

v a rd U n iv e rs i ty P re ss , 1 9 5 3 ) , I , 2 1 2 .

’ ’ D a v id R ie sm a n , “ N o te s fo r  a n E ssa y o n Ju s t ic e B ra n­

d e is ,”  se n t to  F ra n k fu r te r , 2 2 M a y 1 9 3 6 , F ra n k fu r te r P a p e rs , 

B o x 1 2 7 , p p . 1 -2 .

’ ’ P a u l F re u n d , “ D r iv e n b y  P a ss io n ,”  in  (B o s to n ) S u n d a y

H era ld , 1 1 N o v e m b e r 1 9 5 6 , p . 3 ; a lth o u g h F re u n d d o e s n o t 

n a m e th e c a se , i t  se e m s c le a r f ro m  h is d e sc r ip t io n th a t i t  w a s 

N a tio n a l S u re ty C o m p a n y v . C o r ie ll, 2 8 9 U .S . 4 2 6 (1 9 3 3 ) . 

D e a n A c h e so n , M o rn in g a n d N o o n (B o s to n : H o u g h to n 

M if f l in ,  1 9 6 5 ) , p . 9 4 ; c f . p . 1 0 3 . A c h e so n w a s d ire c te d to  

c o l le c t w h a t p ro v e d to b e f i f te e n p a g e s o f  fo o tn o te s fo r a 

m in o r c a se . O th e r c le rk s , in in te rv ie w s w ith  th e a u th o r , 

re p o r te d s im ila r e x p e r ie n c e s .

’ 4A c h e so n , M o rn in g a n d N o o n , 9 4 .

’ ’ F ra n k fu r te r , “ M r. Ju s t ic e B ra n d e is a n d th e C o n s ti tu­

t io n ,”  5 1 .



Dennis v. United States:MLKJIHGFEDCBA 
Great Case Or Cold War Relic?

Michal R. Belknap

“Great cases like hard cases make 
bad law. For great cases are called 
great, not by reason of their real impor­
tance in shaping the law  of the future, 
but because of some accident of im ­
mediate overwhelming interest which 

appeals to  the  feelings and distorts the 
judgment.” Justice Holmes dissenting 
in Northern Securities Co. v. United 

States, 193 U.S. 197, 400 (1904).aZYXWVUTSRQPONMLKJIHGFEDCBA

“ [T ]h e m o s t im p o r ta n t re c o n c i l ia t io n o f  l ib ­

e r ty a n d se c u r i ty in  o u r t im e ,”  th e KJIHGFEDCBAW a sh in g to n 

P o s t c a l le d th e d e c is io n w h e n th e S u p re m e C o u r t 

re n d e re d i t  in  1 9 5 1 .1 F o r ty - tw o y e a rs la te r YXWVUTSRQPONMLKJIHGFEDCBAD erm is 

v . U n ited S ta tes2 c o n tin u e s to  o c c u p y a p ro m in e n t 

p la c e in  c o n s t i tu t io n a l la w  c a se b o o k s .3 B u t sh o u ld 

i t? W h e n th e C o u r t d e c id e d D en n is , th e C o ld W a r 

w a s a t i ts m o s t f r ig id , a n d th e a n tic o m m u n is t 

h y s te r ia k n o w n a s M c C a r th y ism g r ip p e d th e c o u n­

t ry . T h e d e c is io n re f le c te d w e ll th e f re n z ie d 

te m p e r o f  th o se t im e s , a n d i t  is c e r ta in ly a m o n g 

th e m o s tp ro m in e n t le g a l p ro d u c ts o f  th e M c C a r th y 

e ra . T h e C o ld W a r h a s e n d e d , h o w e v e r , a n d to d a y 

th e d o c tr in a l s ig n if ic a n c e o f  D en n is v . U n ited 

S ta tes is  m in im a l. F a r f ro m  th e “ b ig  c a se”  i t  o n c e 

se e m e d to  b e , D en n is n o w  lo o k s l ik e  l i t t le  m o re 

th a n a le g a l re l ic o f  a b y g o n e e ra . T h e t im e h a s 

c o m e to  a sk w h e th e r i t  is  ju s t a tw e n tie th c e n tu ry 

D red S co tt d e c is io n ,4 t ru ly im p o r ta n t o n ly to  

h is to r ia n s a n d th o se fa sc in a te d b y th e S u p re m e 

C o u r t.

W h a te v e r i ts c u rre n t s ig n if ic a n c e , th e D en n is 

d e c is io n c le a r ly w a s , a s T h o m a s I .  E m e rso n n o te d 

in  1 9 7 0 , “ o n e o f  th e m o s t in f lu e n t ia l in  th e p o s t­

w a r p e r io d .” 5 “ E v e ry th in g ,”  a s H a rry K a lv e n , J r ., 

h a s o b se rv e d , “ c o n sp ire d to  m a k e D en n is a g re a t 

m o m e n t.” 6 R e a c h in g th e S u p re m e C o u r t a t th e 

h e ig h t o f  th e c o u n try’ s p re o c c u p a tio n w ith  d o­

m e s tic c o m m u n ism , th e c a se “ in v o lv e d th e c r im i­

n a l p ro se c u tio n o f  e le v e n le a d e rs o f  th e C o m m u­

n is t P a r ty ,”  a n d w a s a n o u tg ro w th o f  w h a t K a lv e n 

c a l le d , w ith o u t to o m u c h e x a g g e ra t io n , “ th e g re a t 

A m e r ic a n p o l i t ic a l t r ia l .” 7

T h a t t r ia l  w a s in  tu rn , a s P e te r L .  S te in b e rg a n d 

I h a v e d e m o n s tra te d , th e p ro d u c t o f  a b la ta n t ly 

p o l i t ic a l p ro se c u tio n .8 W h e n th e W o rld W a r I I  

a l l ia n c e b e tw e e n th e U n ite d S ta te s a n d th e S o v ie t 

U n io n d e te r io ra te d in to a p o s tw a r c o n f ro n ta t io n 

o v e r th e fu tu re o f  C e n tra l a n d E a s te rn E u ro p e , 

P re s id e n t H a rry S . T ru m a n so u g h t to ra l ly  th eIHGFEDCBA

o n  t h e  c a m p a ig n t r a i l  i n  F a r g o , N o r t h  D a k o t a  i n  1 9 4 8 .
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A m e r ic a n p e o p le b e h in d c o s t ly in te rn a t io n a l in i ­

t ia t iv e s d e s ig n e d to c h e c k S o v ie t e x p a n s io n ism 

b y  c h a ra c te r iz in g w h a t w a s e sse n tia l ly a c o n f l ic t 

o f  in te re s t b e tw e e n tw o  p o w e r fu l n a tio n s ta te s a s  

a s tru g g le b e tw e e n c o m m u n ism a n d d e m o c ra c y . 

C a p ita l iz in g o n th e t ra d it io n a l A m e r ic a n te n­

d e n c y to d e f in e in te rn a t io n a l is su e s in m o ra l 

te rm s a n d p la y in g o n t ra d it io n a l A m e r ic a n fe a rs 

o f  ra d ic a l ism , T ru m a n m a n a g e d to  e n l is t b ip a r t i­

sa n su p p o r t fo r  h is a n ti-S o v ie t fo re ig n p o l ic y , b u t 

a t a h ig h  p o l i t ic a l p r ic e . In  1 9 4 4 so m e R e p u b l ic a n 

c o n se rv a t iv e s h a d a tte m p te d to  d isc re d it T ru m a n ’  s 

D e m o c ra t ic p a r ty b y l in k in g  i t  to c o m m u n ism . 

V o te rs h a d d isp la y e d l i t t le  in te re s t in  su c h c h a rg e s 

th e n , b u t b y  1 9 4 8 , w ith  th e a id o f  so m e sp e c ta c u­

la r re v e la t io n s o f  C o m m u n is t e sp io n a g e d u r in g 

th e 1 9 3 0 s a n d e a r ly 1 9 4 0 s , a th re a te n in g in te rn a­

t io n a l s itu a t io n a n d th e p re s id e n t’ s in f la te d rh e to­

r ic  h a d m a d e w h a t w a s o n c e a n o n - issu e in to a 

c o m p e ll in g c o n c e rn .

I t  w a s n o t a w o rry  o f  T ru m a n a n d h is a d v ise rs , 

w h o c o n s id e re d c o m m u n ism a n in te rn a t io n a l 

p ro b le m , n o t a d o m e s tic o n e . T h e p re s id e n t 

d ism isse d th e C o m m u n is t P a r ty o f  th e U n ite dIHGFEDCBA

J .  E d g a r  H o o v e r  ( le f t )  w i t h  J u s t i c e H u g o  B la c k  i n  1 9 6 5 . A s  

D i r e c t o r  o f  t h e F B I ,  H o o v e r  s u g g e s t e d t h a t  t h e J u s t i c e 

D e p a r t m e n t u s e t h e  S m i t h  A c t  a g a in s t t h e  C P U S A .

S ta te s o f A m e r ic a (C P U S A ), w h ic h h a d o n ly  

6 0 ,0 0 0 m e m b e rs in 1 9 4 8 , a s a “ c o n te m p tib le 

m in o r i ty  in  a la n d o f  f re e d o m .”  M a n y A m e r ic a n s 

d id n o t f in d  h is p o s it io n p e rsu a s iv e , fo r i f  w h a t 

m e n a c e d A m e r ic a w a s c o m m u n ism , th e n su re ly 

R e p u b l ic a n s w e re r ig h t in  c la im in g th a t R e d s in  

N e w Y o rk C ity , a n d e sp e c ia l ly in th e fe d e ra l 

g o v e rn m e n t in W a sh in g to n , w e re a th re a t to  

n a tio n a l se c u r i ty . B y  A p r i l  1 9 4 7 , s ix ty -o n e p e r­

c e n t o f  A m e r ic a n s fa v o re d o u tla w in g th e C P U  S  A ,  

a p e rc e n ta g e th a t ro se in  su c c e e d in g m o n th s . L e d 

b y th e H o u se C o m m itte e o n U n -A m e r ic a n A c ­

t iv i t ie s (H U  A C ), R e p u b l ic a n s h a m m e re d a w a y a t 

th e T ru m a n a d m in is tra t io n fo r  n o t d o in g m o re to  

c o m b a t th is R e d m e n a c e . E n d e a v o r in g to  p ro te c t 

i tse l f a g a in s t G O P c h a rg e s th a t i t w a s so f t o n 

su b v e rs io n , th e a d m in is tra t io n in i t ia te d a lo y a lty - 

se c u r i ty p ro g ra m fo r fe d e ra l e m p lo y e e s . B u t 

R e p u b l ic a n s a n d c o n se rv a t iv e D e m o c ra ts a lso 

d e m a n d e d to  k n o w  w h y  th e Ju s t ic e D e p a r tm e n t 

w a s n o t e m p lo y in g th e S m ith A c t9 a g a in s t th e 

C P U S A . A  se d it io n s ta tu te e n a c te d in  1 9 4 0 , th a t 

la w  m a d e i t a c r im e to te a c h o r a d v o c a te th e 

v io le n t o v e r th ro w o f  th e g o v e rn m e n t, to  se t u p a n 

o rg a n iz a t io n to  e n g a g e in  su c h te a c h in g a n d a d­

v o c a c y , o r to  c o n sp ire to d o e ith e r . I t  a lso p ro­

sc r ib e d m e m b e rsh ip in  a n y g ro u p th a t p ro v id e d 

in s tru c t io n in  o r c h a m p io n e d v io le n t o v e r th ro w . 

A f te r  b e in g g r i l  le d  b y  H U  A C  o n  F  e b ru a ry 5 ,1 9 4 8 

a b o u t h is fa i lu re to  u se th e S m ith A c t a g a in s t th e 

C P U S A , A tto rn e y G e n e ra l T o m  C la rk la u n c h e d a 

p ro se c u tio n o f  th e p a r ty’ s to p le a d e rs o n c h a rg e s 

o f  c o n sp ir in g to  v io la te th a t la w . M y  1 9 7 7 b o o k 

re p re se n ts th e re su lt in g YXWVUTSRQPONMLKJIHGFEDCBAD en n is c a se a s a D e m o­

c ra t ic re sp o n se to p o l i t ic a l p re ssu re f ro m  th e 

G O P .1 0

W h ile a g re e in g th a t p a r t isa n m o tiv e s a n i­

m a te d th e T ru m a n a d m in is tra t io n ,1 1 S te in b e rg , 

w r it in g  se v e n y e a rs la te r a n d d ra w in g o n d o c u­

m e n ts l ib e ra te d f ro m  th e F e d e ra l B u re a u o f  In v e s­

t ig a t io n , a lso p o in te d a n a c c u s in g f in g e r a t th e 

F B I . A c c o rd in g to h im , th e id e a o f  p ro se c u tin g 

th e C o m m u n is t le a d e rs o r ig in a te d w ith  th e B u ­

re a u , w h ic h v ie w e d su c h a p ro se c u tio n a s p a r t o f  

a c a m p a ig n to  e d u c a te th e A m e r ic a n p e o p le a b o u t 

th e d a n g e rs o f c o m m u n ism .1 2 “ T h e F B I ,”  

S te in b e rg c o n te n d s , “ w a s se e k in g a p re c e d e n t 

w h ic h w o u ld a l lo w  th e a rre s t o f  la rg e n u m b e rs o f  

le f t-w in g e rs in  p e a c e tim e a n d m a sse s o f  p e o p le in  

w a rt im e .” 1 3 P u rsu in g th a t o b je c t iv e , th e B u re a u’ s 

d ire c to r , J . E d g a r H o o v e r , su g g e s te d to  A tto rn e y
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W iv e s a n d  s u p p o r t e r s o f  t h e  e le v e n m e m b e r s o f  t h e  C o m m u n is t P a r t y  g o v e r n in g  b o a r d  o n  t r i a l  f o r  S m i t h  A c t  v io la t io n s 

p r o t e s t o u t s id e t h e  F o le y S q u a r e c o u r t b u i l i d in g  w h e r e t h e  t r i a l  w a s h e ld .

G e n e ra l C la rk th a t h e c o n s id e r u s in g th e S m ith 

A c t  a g a in s t th e C P U S A . A f te r  H U A C  h a m m e re d 

C la rk o n F e b ru a ry 5 , 1 9 4 8 , th e F B I q u ic k ly  su p­

p l ie d th e a tto rn e y g e n e ra l w ith  a g ia n t “ b r ie f’  (o r 

in v e s t ig a t iv e su m m a ry ) , th a t c o u ld se rv e a s th e 

b a s is fo r  su c h a p ro se c u tio n . H o o v e r’ s o rg a n iz a­

t io n th e n o rc h e s tra te d a c a m p a ig n to p re ssu re 

so m e tim e s re lu c ta n t Ju s t ic e D e p a r tm e n t la w y e rs 

in to  in d ic t in g th e C o m m u n is t le a d e rs .1 4 S te in b e rg 

c o n c lu d e s , “ T h e B u re a u’ s ro le in  se c u r in g S m ith 

A c t p ro se c u tio n s . . . w a s d ire c t, p e rs is te n t, a n d 

p e rsu a s iv e .” 1 5

S tu d e n ts o f th e F B I c o n c u r . K e n n e th 

O ’ R e il ly ,1 6 R ic h a rd G id P o w e rs ,1 7 a n d A th a n G . 

T h e o h a r is a n d Jo h n S tu a r t C o x1 8 a l l a g re e w ith  

S te in b e rg th a t th e F B I  v ie w e d p ro se c u tio n o f  th e 

le a d e rs o f  th e C P U S A u n d e r th e S m ith A c t a s a 

w a y o f  e d u c a tin g th e A m e r ic a n p e o p le a b o u t th e 

d a n g e rs o f  c o m m u n ism a n d m o b il iz in g p u b l ic 

su p p o r t fo r a c ru sa d e a g a in s t th e R e d m e n a c e . 

P o w e rs a lso su p p o r ts S te in b e rg’ s c o n te n t io n th a t 

th e F B I  h o p e d to  u se th is a s a te s t c a se to  e s ta b l ish

a p re c e d e n t th a t w o u ld p ro v id e a le g a l b a s is fo r  

m a ss a rre s ts in  a n e m e rg e n c y .1 9 O th e r sc h o la rs 

a re a b it le ss in c l in e d th a n S te in b e rg to v ie w  

H o o v e r a n d th e F B I a s th e in s t ig a to rs o f th e YXWVUTSRQPONMLKJIHGFEDCBA
D en n is p ro se c u tio n , b u t e v e n I  h a v e a c c e p te d h is 

c o n te n t io n th a t th e B u re a u p la y e d a n im p o r ta n t 

ro le in  th e c a se’ s in c e p t io n .2 0 P e rh a p s T h e o h a r is 

a n d C o x su m m a r iz e th e s itu a t io n m o s t a c c u ra te ly 

w h e n th e y s ta te th a t “ w o rk in g in  ta n d e m ,”  H o o v e r 

a n d th e T ru m a n a d m in is tra t io n “ u ti l iz e d th e S m ith 

A c t ’ s b a n a g a in s t a d v o c a tin g re v o lu t io n a ry id e a s 

to e f fe c t p ro se c u tio n o f th e le a d e rsh ip o f th e 

C o m m u n is t p a r ty . . . ,” 2 1

T h e a d m in is tra t io n a n d th e F B I  th e re b y in s t i­

g a te d a p o l i t ic a l t r ia l . In d ic te d b y  a fe d e ra l g ra n d 

ju ry  in  N e w Y o rk  o n Ju n e 2 9 , 1 9 4 8 ,2 2 e le v e n 

m e m b e rs o f  th e P a r ty’ s g o v e rn in g b o a rd sp e n t 

m o re th a n n in e m o n th s in  th e F o le y S q u a re c o u r t­

ro o m o f  Ju d g e H a ro ld M e d in a .2 3 In  fo rm  a le g a l 

p ro c e e d in g , th e ir t r ia l w a s in  fa c t a p ro p a g a n d a 

b a tt le d n th e C o ld W a r. O n ly  a b o u t te n p e rc e n t o f  

th e p ro se c u tio n ’  s c a se h a d a n y th in g d ire c t ly to  d o
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w ith  th e E le v e n , a n d i t  w a s o b v io u s f ro m  th e 

b e g in n in g th a t th e re a l d e fe n d a n t in  th is c a se w a s 

th e C P U S A .2 4 U n a b le to  p ro v e th a t th e P a r ty w a s 

p lo tt in g to  o v e r th ro w th e g o v e rn m e n t, th a t i t  h a d 

e n g a g e d in  m il i ta ry  a c t iv i ty , o r e v e n th a t i t  w a s 

u n d e r th e c o n tro l o f  th e S o v ie t g o v e rn m e n t,2 5 

fe d e ra l p ro se c u to rs p u t C o m m u n is t id e o lo g y o n 

t r ia l . T h e th e o ry u n d e r ly in g th e ir c a se w a s th a t 

a m o n g th e c e n tra l te n e ts o f  th e M a rx is t-L e n in is t 

p h i lo so p h y c h a m p io n e d b y  th e C P U S A  w a s th e 

o v e r th ro w o f  a l l c a p ita l is t g o v e rn m e n ts , in c lu d­

in g th a t o f  th e U n ite d S ta te s . C o n se q u e n tly , 

w h e n C o m m u n is ts ta u g h t a n d a d v o c a te d M a rx ­

ism -L e n in ism , th e y w e re v io la t in g th e S m ith 

A c t, a n d in  re o rg a n iz in g th e P a r ty in  1 9 4 5 a n d 

re c o m m itt in g i t  to M a rx ism -L e n in ism , th e d e­

fe n d a n ts h a d t ra n sg re sse d th e c o n sp ira c y p ro v i­

s io n s o f  th a t la w .2 6 T h e p ro se c u tio n’ s c a se c o n­

s is te d p r im a r i ly o f  C o m m u n is t l i te ra tu re , m u c h 

o f  i t  p u b l ish e d y e a rs b e fo re th e a d o p tio n o f  th e 

S m ith A c t. A lth o u g h a n u m b e r o f  fo rm e r p a r ty 

m e m b e rs a n d F B I in fo rm a n ts su p p l ie d so m e­

t im e s d ra m a tic te s t im o n y , le g a l ly th e ir p r in c ip a l 

c o n tr ib u t io n w a s to sa t is fy th e e v id e n tia ry re­

q u ire m e n ts fo r  g e tt in g th e p ro se c u tio n’ s l i te ra ry 

e v id e n c e b e fo re th e ju ry .2 7 T h e u n im p re ss iv e 

c a se p re se n te d b y U .S . A tto rn e y Jo h n F .X . 

M c G o h e y a n d h is a sso c ia te s d e m o n s tra te d th a t 

th e KJIHGFEDCBAW a sh in g to n P o s t h a d c o rre c t ly b ra n d e d th is 

a p ro se c u tio n w h o se o b je c t iv e w a s “ n o t so m u c h 

th e p ro te c t io n a n d se c u r i ty o f  th e s ta te a s th e 

e x p lo i ta t io n o f  ju s t ic e fo r  th e p u rp o se o f  p ro p a­

g a n d a .” 2 8

T h e C P U S A w a s a s g u i l ty  a s th e g o v e rn m e n t 

o f  u s in g th e t r ia l fo r  p ro p a g a n d a p u rp o se s . S o m e 

o f  th e d e fe n d a n ts fa v o re d fo c u s in g o n th e d e n ia l 

o f  th e r ig h t to f re e d o m o f  e x p re ss io n th a t th is 

p ro se c u tio n in v o lv e d .2 9 S u c h a le g a l is t ic a p­

p ro a c h , h o w e v e r , c o n f l ic te d w ith  th e “ la b o r d e­

fe n se”  s tra te g y th e P a r ty h a d lo n g e m p lo y e d in  

c r im in a l c a se s . B e lie v in g th a t m e m b e rs o f  th e 

w o rk in g c la ss c o u ld e x p e c t n o  ju s t ic e f ro m  c a p i­

ta l is t c o u r ts , C o m m u n is ts h a d t ra d it io n a l ly re l ie d 

o n  m a ss p o l i t ic a l a c t io n to  f re e c la ss w a r p r iso n e rs 

f ro m  th e c lu tc h e s o f  th e la w . C o n v in c e d th a t th e 

fa te o f  a c c u se d w o rk e rs w o u ld b e d e c id e d in  th e 

s tre e ts , th e y v ie w e d c o u r tro o m s a s b a tt le f ie ld s o n 

w h ic h to  f ig h t  th e c la ss w a r a n d a s p la tfo rm s f ro m  

w h ic h to p re a c h th e ir p o l i t ic a l m e ssa g e .3 0 T h e 

E le v e n’ s a p p ro a c h to  th e F o le y S q u a re t r ia l re­

f le c te d th a t o u tlo o k . T h e d e fe n se e sc h e w e d s im p le

re b u tta l o f  th e p ro se c u tio n’ s u n im p re ss iv e c a se . 

I t  d e v o te d m o re th a n a m o n th to  a p re tr ia l a tta c k 

o n  th e p o l i t ic a l , e th n ic , a n d c la ss c o m p o s it io n o f  

g ra n d a n d p e ti t ju r ie s in  th e S o u th e rn D is tr ic t o f  

N e w  Y o rk .3 1 D u r in g th e t r ia l i tse l f d e fe n se a tto r­

n e y s p a ra d e d d e fe n d a n ts a n d o th e r C o m m u n is ts 

to  th e s ta n d to  e sp o u se th e p a r ty’ s id e o lo g y a n d 

p ro g ra m a n d a tta c k A m e r ic a n g o v e rn m e n t a n d 

so c ie ty .3 2 P re d ic ta b ly , w ith  a n ti-C o m m u n is t h y s­

te r ia g r ip p in g th e c o u n try , th is a p p ro a c h fa i le d . 

T h e m a ss m o v e m e n t th a t w a s su p p o se d to sa v e 

th e d e fe n d a n ts n e v e r m a te r ia l iz e d , a n d o n O c to­

b e r 1 4 ,1 9 4 9 , a s th e ir la w y e rs h a d a n tic ip a te d , th e 

ju ry  c o n v ic te d a l l o f  th e a c c u se d .3 3

D e sp ite th e ir id e o lo g ic a l re se rv a t io n s a b o u t 

th e A m e r ic a n le g a l sy s te m , th e E le v e n p ro m p tly 

a p p e a le d . T h e ir c h a n c e s o f  su c c e ss b e fo re th e 

S e c o n d C irc u it C o u r t o f  A p p e a ls su f fe re d a se­

v e re se tb a c k o n  th e d a y a f te r o ra l a rg u m e n t e n d e d 

o n Ju n e 2 3 ,1 9 5 0 , w h e n C o m m u n is t N o rth K o re a 

in v a d e d a n ti-C o m m u n is t S o u th K o re a . P re s id e n t 

T ru m a n q u ic k ly  c o m m itte d U n ite d S ta te s fo rc e s 

to  th e K o re a n c o n f l ic t u n d e r th e a u sp ic e s o f  th e 

U n ite d N a tio n s , a n d b y th e t im e th e c o u r t a n­

n o u n c e d i ts d e c is io n in  YXWVUTSRQPONMLKJIHGFEDCBAU n ited S ta tes v . D en n is™ 

o n A u g u s t 1 , A m e r ic a n s w e re d y in g a t th e h a n d s 

o f  a C o m m u n is t e n e m y . “ A s th is is b e in g w r it ­

te n ,”  Ju d g e H a rr ie B r ig h a m C h a se o b se rv e d in  a 

c o n c u rr in g o p in io n , “ F if th  C o lu m n a c t iv i t ie s a re 

a id in g th e N o rth K o re a n s in  th e ir w a r a g a in s t th e 

U n ite d N a tio n s .” 3 5 W ith  K o re a o n th e ir m in d s , 

C h a se a n d h is c o l le a g u e s , T h o m a s S w a n a n d 

L e a rn e d H a n d , ru le d u n a n im o u s ly a g a in s t th e 

E le v e n . S p e a k in g fo r  th e c o u r t, H a n d re je c te d 

a rg u m e n ts th a t M e d in a h a d e rre d in  o v e rru l in g 

th e ju ry  c h a l le n g e , th a t th e ju ry  h a d b e e n b ia se d 

a g a in s t th e d e fe n d a n ts , a n d th a t th e ju d g e h a d 

c o m m itte d n u m e ro u s e rro rs d u r in g th e t r ia l .3 6

M o re im p o r ta n t ly , H a n d re je c te d th e c o n te n­

t io n  o f  th e C o m m u n is t le a d e rs th a t th e S m ith A c t  

v io la te d th e F irs t A m e n d m e n t. D o in g th a t re­

q u ire d h im  to m o d ify s ig n if ic a n t ly w h a t h a d 

b e c o m e th e g o v e rn in g p r in c ip le in  f re e sp e e c h 

la w : th e “ c le a r a n d p re se n t d a n g e r”  te s t. S h o r t ly 

a f te r W o rld  W a r I ,  Ju s t ic e O liv e r W e n d e l l H o lm e s , 

J r . h a d d e c la re d in  S ch en ck v . U n ited S ta tes th a t 

w h e n th e g o v e rn m e n t se e k s to  p u n ish e x p re ss io n , 

w h a t d e te rm in e s i f  i ts a c t io n s v io la te th e F irs t 

A m e n d m e n t is “ w h e th e r th e w o rd s u se d a re u se d 

in  su c h c irc u m s ta n c e s a n d a re o f  su c h a n a tu re a s 

to  c re a te a c le a r a n d p re se n t d a n g e r th a t th e y w il l
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J u d g e L e a r n e d  H a n d  s e r v e d o n  t h e  C o u r t  o f  A p p e a ls f o r  

t h e  S e c o n d C i r c u i t  f r o m  1 9 2 4 u n t i l  h is  d e a t h  i n  1 9 6 1 . A s  

a  m e m b e r o f  t h a t  c o u r t  h e w r o t e  t h e  o p in io n  u p h o ld in g  

t h e  c o n v ic t io n s o f  t h e  E le v e n .

b r in g a b o u t th e su b s ta n t iv e e v i ls th a t C o n g re ss 

h a s a r ig h t to  p re v e n t.” 3 7 I t  is  n o t c e r ta in p re c ise ly 

w h a t H o lm e s m e a n t th e se w o rd s to  c o n v e y w h e n 

h e w ro te th e m ,3 8 b u t a s in te rp re te d in  h is d isse n ts 

in  YXWVUTSRQPONMLKJIHGFEDCBAA b ra m s v . U n ited S ta tes™ a n d G itlo w  v . N ew 

Y o rk4 0 a n d in  a c o n c u rr in g o p in io n b y Ju s t ic e 

L o u is B ra n d e is in  W h itn eyv . C a lifo rn ia " '' in  w h ic h 

H o lm e s jo in e d , th e c le a r a n d p re se n t d a n g e r te s t 

c a m e to  p e rm it p u n ish m e n t o f  sp e e c h o n ly  i f  th e 

w o rd s in  q u e s t io n p ro d u c e d , o r w e re in te n d e d to  

p ro d u c e , a n im m in e n t d a n g e r o f  so m e se r io u s 

e v i l . A s fa r a s H o lm e s a n d B ra n d e is w e re c o n­

c e rn e d , th is ru le a p p l ie d e v e n w h e n so m e le g is la­

t iv e  b o d y h a d d e te rm in e d th a t a p a r t ic u la r k in d  o f  

e x p re ss io n p o se d a g ra v e th re a t to  th e in te re s ts o f  

so c ie ty ; in  th e W h itn ey c o n c u rre n c e th e y re je c te d 

th e c o n te n t io n o f  th e G itlo w  m a jo r i ty th a t ju d g e s 

sh o u ld g e n e ra l ly d e fe r to le g is la t iv e d e te rm in a­

t io n s th a t a p a r t ic u la r k in d  o f  sp e e c h p o se d a c le a r 

a n d p re se n t d a n g e r .4 2 A lth o u g h re f in e d in  m in o r­

i ty  o p in io n s , th e H o lm e s -B ra n d e is v ie w  e v e n tu­

a l ly  w o n th e su p p o r t o f  a m a jo r i ty o f  th e S u p re m e 

C o u r t, w h ic h im p le m e n te d i t  in  H ern d o n v . L o w ry 

(1 9 3 7 ) .4 3 D u r in g th e e a r ly 1 9 4 0 s c le a r a n d p re se n t 

d a n g e r “ e m e rg e d a s th e te s t fo r  th e c o n s t i tu t io n­

a l i ty o f le g a l m e a su re s b u rd e n in g f re e d o m o f

sp e e c h .” 4 4 T h ro u g h o u t th e d e c a d e th e C o u r t 

re p e a te d ly re l ie d u p o n i t , e x p a n d in g w h a t h a d 

b e g u n a s a ru le fo r d e te rm in in g th e d e g re e o f  

c o n s t i tu t io n a l p ro te c t io n e n jo y e d b y a l le g e d ly 

se d it io u s e x p re ss io n in to  a p r in c ip le fo r  th e re so­

lu t io n o f a w id e v a r ie ty o f F irs t A m e n d m e n t 

p ro b le m s .4 5

W rit in g  in  1 9 5 0 , H a n d re a l iz e d h e m u s t u se 

th e c le a r a n d p re se n t d a n g e r te s t to  d e te rm in e th e 

c o n s t i tu t io n a l i ty o f  th e S m ith A c t. A s a fe d e ra l 

d is tr ic t ju d g e d u r in g W o rld W a r I , h e h a d e n­

d o rse d a v e ry d if fe re n t a p p ro a c h , in s is t in g in  

M a sses P u b lish in g C o . v . P a tten "6  th a t o n ly  w o rd s 

o f  d ire c t in c i te m e n t sh o u ld b e c o n s id e re d p u n ish­

a b le . T h e M a sses d e c is io n h a d b e e n o v e rru le d , 

h o w e v e r , a n d th e p o s it io n H a n d a r t ic u la te d in  h is 

o p in io n h a d fa i le d to  w in  th e su p p o r t o f  th e le g a l 

p ro fe ss io n . H e n c e , h e n o w  b o w e d to S u p re m e 

C o u r t p re c e d e n t a n d a p p l ie d th e c le a r a n d p re se n t 

d a n g e r te s t.4 7

H a d H a n d a c tu a l ly fo l lo w e d th e re a so n in g o f  

H o lm e s a n d B ra n d e is , h o w e v e r , h e w o u ld h a v e 

h a d to re v e rse th e c o n v ic t io n s o f  th e E le v e n . 

Ju d g e M e d in a h a d re je c te d a d e fe n se re q u e s t fo r  

a n in s tru c t io n th a t th e ju ry  m ig h t f in d  th e d e fe n­

d a n ts g u i l ty o n ly i f  C o m m u n is t te a c h in g a n d 

a d v o c a c y h a d c re a te d a c le a r a n d p re se n t d a n g e r 

o f  v io le n t o v e r th ro w o f  th e g o v e rn m e n t. M e d in a 

h a d a l lo w e d ju ro rs to  v o te to  c o n v ic t i f  th e y fo u n d 

m e re ly th a t th e C P U S A  h a d u se d la n g u a g e “ re a­

so n a b ly a n d o rd in a r i ly c a lc u la te d to in c i te p e r­

so n s to  su c h a c t io n”  a n d h a d d o n e so in te n d in g 

th a t th e p r in c ip le s i t  ta u g h t b e re g a rd e d a s ru le s o f  

a c t io n , p ro v id e d th e ju ry  a lso d e te rm in e d th a t th e 

d e fe n d a n ts h a d e n te re d in to  th e ir c o n sp ira c y w ith  

th e in te n t “ to  c a u se th e o v e r th ro w o r d e s tru c t io n 

o f  th e G o v e rn m e n t o f  th e U n ite d S ta te s b y  fo rc e 

a n d v io le n c e a s sp e e d i ly a s c irc u m s ta n c e s w o u ld 

p e rm it.” 4 8 F o l lo w in g h is in s tru c t io n s , th e ju ry  

c o u ld h a v e c o n v ic te d th e E le v e n e v e n th o u g h 

C o m m u n is t te a c h in g a n d a d v o c a c y p o se d n o 

im m in e n t th re a t o f  v io le n t re v o lu t io n .

C o m m itte d to  e m p lo y in g th e c le a r a n d p re se n t 

d a n g e r te s t, b u t re a l iz in g th a t in  th e c a se b e fo re 

h im  th e S m ith A c t  h a d b e e n a p p l ie d in  a w a y th a t 

d id  n o t sa t is fy i ts im m e d ia c y re q u ire m e n t, H a n d 

re fo rm u la te d th e ru le . T h re e y e a rs e a r l ie r in  a n 

a d m ira lty c a se c a l le d U n ited S ta tes v . C a rro ll  

T o w in g C o .™ h e h a d d e v e lo p e d a fo rm u la fo r  

d e te rm in in g w h e n th e o w n e r o f  a b a rg e th a t b ro k e 

lo o se f ro m  i ts m o o r in g s sh o u ld b e c o n s id e re d
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( F r o m  l e f t )  J o h n  G a t e s , G u s H a l l ,  a n d  C a r l  W in t e r  a t  t h e  S u p r e m e C o u r t  o n  D e c e m b e r 4 ,1 9 5 0 , t h e  d a y  t h e  C o u r t  h e a r d  

a r g u m e n t s i n  t h e i r  c a s e . T h e  C o u r t  u p h e ld  t h e i r  c o n v ic t io n s o n  J u n e 4 ,1 9 5 1 .

n e g l ig e n t a n d re q u ire d to  p a y fo r  th e d a m a g e i t  

h a d c a u se d . T h e g ra v ity o f  th e in ju ry  w a s to  b e 

m u lt ip l ie d b y th e p ro b a b i l i ty o f i t h a p p e n in g , 

H a n d d e c la re d , a n d i f  th e re su lt w e re g re a te r th a n 

th e b u rd e n o f  ta k in g p re c a u tio n s to p re v e n t th e 

h a rm , th e d e fe n d a n t w a s l ia b le .5 0 In  YXWVUTSRQPONMLKJIHGFEDCBAD en n is H a n d 

re so r te d to s im ila r re a so n in g . T h e re is n o e v i­

d e n c e th a t h e c o n sc io u s ly so u g h t to e x tra p o la te 

h is C a rro ll  T o w in g fo rm u la in to  f re e sp e e c h la w , 

le t a lo n e th a t h e w a s a tte m p tin g to g ro u n d F irs t 

A m e n d m e n t ju r isp ru d e n c e in  a n y th in g l ik e  m o d­

e rn la w -a n d -e c o n o m ic s th e o r ie s . A lth o u g h 

H a n d’ s fa m il ia r i ty w ith  e c o n o m ic a n a ly s is w a s 

l im ite d , h e d o e s se e m to h a v e re c o g n iz e d th a t, 

l ik e  d e c id in g w h e n n e g l ig e n c e l ia b i l i ty  sh o u ld b e 

im p o se d , d e te rm in in g w h e n sp e e c h o u g h t to b e 

re s tr ic te d re q u ire d b a la n c in g th e b e n e f i t o f  a n 

a c t iv i ty a g a in s t th e h a rm th a t i t  c o u ld c a u se .5 1 In  

D en n is h e u se d su c h c o s t-b e n e f i t a n a ly s is to  

e l im in a te th e t ro u b le so m e im m e d ia c y e le m e n t 

f ro m  th e c le a r a n d p re se n t d a n g e r te s t. “ In  e a c h 

c a se” , H a n d w ro te , “ [c o u r ts ] m u s t a sk w h e th e r

th e g ra v ity o f  th e ‘  e v i l , ’  d isc o u n te d b y  i ts im p ro b­

a b i l i ty , ju s t i f ie s su c h in v a s io n o f  f re e sp e e c h a s is 

n e c e ssa ry to a v o id th e d a n g e r . W e h a v e ,”  h e 

a d d e d , “ p u rp o se ly su b s t i tu te d ‘  im p ro b a b i l i ty’  fo r  

‘  re m o te n e ss , ’  b e c a u se th a t m u s t b e th e r ig h t in te r­

p re ta t io n .” 5 2 U n d e r H a n d’ s v e rs io n o f  th e c le a r 

a n d p re se n t d a n g e r te s t, i f  th e e v i l  th re a te n e d w e re 

g ra v e e n o u g h , i t w o u ld b e e x tre m e ly u n l ik e ly  

e v e r to  o c c u r .

In  th is c a se th e e v i l im p e r i l in g th e n a tio n w a s 

a c o n sp ira c y to  o v e r th ro w th e g o v e rn m e n t, w h ic h 

th e d e fe n d a n ts w o u ld im p le m e n t a s so o n a s su c­

c e ss se e m e d l ik e ly . S u c h a “ th o ro u g h ly p la n n e d 

. . .a n d e x te n s iv e c o n fe d e ra t io n”  m ig h t n o t q u a l­

i f y  a s a “ p re se n t d a n g e r”  u n d e r a l l  c irc u m s ta n c e s , 

H a n d a c k n o w le d g e d , b u t in  th e su m m e r o f  1 9 4 8 

i t  c e r ta in ly d id . T h e re a so n w a s th e C o ld W a r.5 3 

H a n d h a d a S p e n g le r ia n se n se o f  th e W e st a s a 

u n iq u e a n d p re c io u s c iv i l iz a t io n , o n e h e v ie w e d 

a s m e n a c e d b y  th e sp re a d o f  c o m m u n ism .5 4 A f te r  

re v ie w in g th e te n se s ta te o f S o v ie t-A m e r ic a n 

re la t io n s in  1 9 4 8 , h e d e c la re d , “ W e d o n o t u n d e r­
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s ta n d h o w o n e c o u ld a sk fo r a m o re p ro b a b le 

d a n g e r , u n le ss w e m u s t w a it t i l l  th e a c tu a l e v e o f  

h o s t i l i t ie s .” 5 5 T h e p ro b le m w ith  H a n d’ s a n a ly s is 

w a s th a t th e E le v e n h a d b e e n c o n v ic te d n o t o f  

c o n sp ir in g to  a c t a s a f i f th  c o lu m n fo r  th e C o ld 

W a r e n e m y b u t o f  c o n sp ir in g to  a d v o c a te M a rx ­

ism -L e n in ism . W ith  im p a ss io n e d a n tic o m m u­

n ism  g r ip p in g th e U n ite d S ta te s , th e ir c h a n c e s o f  

in i t ia t in g a re v o lu t io n b y w in n in g c o n v e r ts to  

th e ir c re e d w e re a p p ro x im a te ly z e ro . J . E d g a r 

H o o v e r h im se lf h a d s ta te d in  1 9 4 7 , “ I  d o  n o t fo r  

o n e m o m e n t h o ld to  th e o p in io n th a t a n y re v o lu­

t io n  c o u ld b e e f fe c te d b y  th a t g ro u p [ th e C o m m u­

n is ts ] .” 5 6

W h ile  m o s t A m e r ic a n s a g re e d w ith  H o o v e r’ s 

a sse ssm e n t, th e y a lso sh a re d H a n d’ s c o n v ic t io n 

th a t a s a n in te rn a l e x te n s io n o f  th e e x te rn a l S o v ie t 

th re a t, th e C P U S A  re p re se n te d a g ra v e a n d p ro b­

a b le d a n g e r to  n a tio n a l se c u r i ty .5 7 C e rta in ly th e 

S u p re m e C o u r t th o u g h t so . O n Ju n e 4 , 1 9 5 1 , b y  

a v o te o f 6 -2 , i t a f f i rm e d th e d e c is io n o f  th e 

S e c o n d C irc u it .5 8 T h e C o u r t’ s sp o k e sm a n w a s 

C h ie f Ju s t ic e F re d V in so n . F o r h im , a c c o rd in g to  

o n e o f  h is fo rm e r c le rk s , c a se s in v o lv in g  C o m m u­

n is ts w e re “ fo re g o n e c o n c lu s io n s .” 5 9

Y e t, so s tro n g w a s th e h o ld o f  th e c le a r a n d 

p re se n t d a n g e r d o c tr in e o n ju d ic ia l m in d s th a t 

V in so n to o fe l t  c o m p e lle d to  re c o n c i le a d e c is io n 

a g a in s t th e E le v e n w ith  th a t ru le .6 0 H e sh a re d th e 

p re v a i l in g v ie w  th a t “ a n a tte m p t to  o v e r th ro w th e 

G o v e rn m e n t b y  fo rc e , e v e n th o u g h d o o m e d f ro m  

th e o u tse t.. . is a su f f ic ie n t e v i l fo r  C o n g re ss to  

p re v e n t.” 6 1 I f  th e a u th o r i t ie s w e re a w a re th a t a 

g ro u p b e n t o n re v o lu t io n w a s “ a tte m p tin g to  

in d o c tr in a te i ts m e m b e rs a n d to  c o m m it th e m to  

a c o u rse w h e re b y th e y w il l  s tr ik e w h e n th e le a d e rs 

fe e l th e c irc u m s ta n c e s p e rm it, a c t io n b y  th e G o v­

e rn m e n t is re q u ire d ,”  V in so n c o n te n d e d .6 2

T h e c ru c ia l is su e , o f c o u rse , w a s w h e th e r 

se e k in g to  p re v e n t v io le n t re v o lu t io n th ro u g h u se 

o f  th e S m ith A c t ’ s c o n sp ira c y p ro v is io n in v o lv e d 

re a c h in g fu r th e r b a c k b e fo re th e o c c u rre n c e o f  

th a t e v i l th a n th e c le a r a n d p re se n t d a n g e r te s t 

w o u ld a l lo w . V in so n th o u g h t n o t. H e c o m­

m e n d e d H a n d’ s re fo rm u la t io n o f  th e H o lm e s - 

B ra n d e is te s t a s “ su c c in c t a n d in c lu s iv e .”  “ W e 

a d o p t th is s ta te m e n t o f  th e ru le ,”  th e C h ie f Ju s t ic e 

d e c la re d .6 3 “ L ik e w ise , w e a re in  a c c o rd w ith  th e 

c o u r t b e lo w . . . th a t th e re q u is i te d a n g e r e x­

is te d .” 6 4 F o r V in so n , a s fo r  H a n d , i t  w a s th e C o ld 

W a r a n d th e re la t io n sh ip b e tw e e n th e C P U  S  A  a n d

A m e r ic a’ s S o v ie t e n e m y th a t c o n s t i tu te d th e th re a t. 

T h e fo rm a tio n b y  th e E le v e n o f  “ a  h ig h ly  o rg a­

n iz e d c o n sp ira c y , w ith  r ig id ly  d isc ip l in e d m e m­

b e rs su b je c t to  c a l l w h e n th e [C o m m u n is t] le a d­

e rs . . . fe l t th a t th e t im e h a d c o m e fo r a c t io n , 

c o u p le d w ith  th e in f la m m a b le n a tu re o f  w o r ld  

c o n d it io n s , s im ila r u p r is in g s in  o th e r c o u n tr ie s , 

a n d th e to u c h -a n d -g o n a tu re o f  o u r re la t io n s w ith  

c o u n tr ie s w ith  w h o m  [ th e y ] w e re in  th e v e ry le a s t 

id e o lo g ic a l ly a ttu n e d , c o n v in c e u s th a t th e ir c o n­

v ic t io n s w e re ju s t i f ie d o n th is sc o re ,”  h e w ro te .6 5 

Ju s t ic e S ta n le y R e e d , w h o  jo in e d V in so n’ s o p in­

io n , a r t ic u la te d th e ir re a so n in g e v e n m o re su c­

c in c t ly w h e n h e w ro te to h is c o l le a g u e F e l ix 

F ra n k fu r te r th a t th e “ te a c h in g o f  fo rc e a n d v io ­

le n c e b y  su c h a g ro u p a s th is ,. . . is  e n o u g h a t th is 

p e r io d o f  th e w o r ld’ s h is to ry to  m a k e th e p ro te c­

t io n  o f  th e F irs t A m e n d m e n t in a p p l ic a b le .” 6 6

F ra n k fu r te r w a s fa r le ss c o n v in c e d o f th a t 

th a n w a s R e e d , a n d h e e n te r ta in e d se r io u s d o u b ts 

a b o u t th e w isd o m o f  th e S m ith A c t  a s a m e th o d o f  

c o m b a tin g c o m m u n ism .6 7 H e w a s , h o w e v e r , a 

p ro p o n e n t o f  ju d ic ia l se lf - re s tra in t, w h o in s is te d 

ju d g e s sh o u ld n o t, in  a sse ss in g th e c o n s t i tu t io n a l­

i ty  o f  le g is la t io n , su b s t i tu te th e ir p o l ic y  v ie w s fo r  

th o se o f  th e le g is la tu re th a t e n a c te d i t ; ju r is ts 

sh o u ld in s te a d d e fe r to  th e p e o p le s’  e le c te d re p re­

se n ta t iv e s so lo n g a s w h a t th e y h a d a d o p te d w a s 

re a so n a b le .6 8 A s fa r a s F ra n k fu r te r w a s c o n­

c e rn e d , f re e sp e e c h c a se s w e re “ n o t a n e x c e p tio n 

to th e p r in c ip le th a t w e a re n o t le g is la to rs , th a t 

d ire c t p o l ic y -m a k in g is n o t o u r p ro v in c e .” 6 9 In  a 

c o n c u rr in g o p in io n h e a rg u e d th a t C o n g re ss h a d 

a lre a d y w e ig h e d th e c o m p e tin g c la im s o f  f re e­

d o m  o f  e x p re ss io n a n d n a tio n a l se c u r i ty a n d th a t 

in  d e c id in g YXWVUTSRQPONMLKJIHGFEDCBAD en n is th e S u p re m e C o u r t sh o u ld 

a c c e p t th e b a la n c e i t  h a d s tru c k b e tw e e n th o se 

c o n f l ic t in g in te re s ts .7 0 A s  E m e rso n la te r c h a rg e d ,7 1 

a n d a s F ra n k fu r te r e sse n tia l ly a c k n o w le d g e d , h is 

re a so n in g re p re se n te d a re v e rs io n to  th a t o f  th e 

G z 7 /o w m a jo r i ty .7 2 F ra n k fu r te r in s is te d , h o w e v e r , 

th a t th e tw o  c a se s w e re d if fe re n t, b e c a u se D en n is 

in v o lv e d “ a su b s ta n t ia l th re a t to n a tio n a l o rd e r 

a n d se c u r i ty .” 7 3 L ik e  H a n d a n d V in so n , F ra n k­

fu r te r to o k ju d ic ia l n o tic e th a t “ th e C o m m u n is t 

d o c tr in e s w h ic h th e se d e fe n d a n ts h a v e c o n sp ire d 

to a d v o c a te a re in  th e a sc e n d e n c y in  p o w e r fu l 

n a tio n s w h o c a n n o t b e a c q u it te d o f  u n f r ie n d l in e ss 

to  th e in s t i tu t io n s o f  th is c o u n try .” 7 4

N e ith e r h e n o r R o b e r t Ja c k so n , w h o a lso f i le d  

a c o n c u rr in g o p in io n , a tte m p te d to e m p lo y th e
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c le a r a n d p re se n t d a n g e r te s t. Ja c k so n c o n s id e re d 

i t  u n su ite d to  c a se s in v o lv in g  C o m m u n is ts , w h o 

c o u ld b e e x p e c te d to  re so r t to v io le n t re v o lu t io n 

o n ly u n d e r c e r ta in c o n d it io n s . D e te rm in in g 

w h e th e r th e ir c o n d u c t c re a te d a c le a r a n d p re se n t 

d a n g e r re q u ire d ju d g e s to p ro p h e sy c o n c e rn in g 

w h e th e r a n d w h e n th o se c irc u m s ta n c e s w o u ld 

o c c u r , h e b e l ie v e d . A lth o u g h fa v o r in g re te n t io n 

o f  a n u n m o d if ie d c le a r a n d p re se n t d a n g e r te s t fo r  

u se in c a se s o f in d iv id u a l a g ita to rs a n d sm a ll 

g ro u p s , Ja c k so n c o n te n d e d th a t ru le h a d n o p la c e 

in  a p ro se c u tio n o f  th e C P U S A , w h ic h h e v ie w e d 

a s a n a tio n -w id e c o n sp ira c y .7 5 “ W h a t re a l ly is 

u n d e r re v ie w h e re ,”  h e a rg u e d , “ is  a c o n v ic t io n o f  

c o n sp ira c y , a f te r a t r ia l fo r c o n sp ira c y , o n a n 

in d ic tm e n t c h a rg in g c o n sp ira c y , b ro u g h t u n d e r a 

s ta tu te o u tla w in g c o n sp ira c y .” 7 6 N o p ro o f o f  

c le a r a n d p re se n t d a n g e r w a s re q u ire d in  su c h a 

c a se . In d e e d , a lth o u g h th e e sse n c e o f  c o n sp ir in g 

is c o m m u n ic a t io n , th e C o u r t h a d c o n s is te n t ly 

re je c te d th e c o n te n t io n th a t p u n ish in g c o n sp ira c y 

in f r in g e d u p o n f re e d o m o f  sp e e c h .7 7

A lth o u g h Ja c k so n m a in ta in e d th is c a se d id  

n o t fa l l  w ith in  th e p u rv ie w o f  th e c le a r a n d p re se n t 

d a n g e r te s t, Ju s t ic e H u g o B la c k in s is te d in  d isse n t 

“ th a t th e o n ly  w a y to  a f f i rm  th e se c o n v ic t io n s is 

to  re p u d ia te d ire c t ly o r in d ire c t ly th e e s ta b l ish e d 

. . . ru le .” 7 8 B la c k w a s p e r fe c t ly w il l in g to  d o th a t. 

R e g a rd in g th e t ra d it io n a l te s t a s in su f f ic ie n t ly 

p ro te c t iv e o f  f re e d o m o f  e x p re ss io n b e c a u se i t  

p e rm itte d su p p re ss io n o f  sp e e c h o n th e b a s is o f  

ju d ic ia l n o tio n s o f  re a so n a b le n e ss , h e a d v o c a te d 

a g o v e rn m e n ta l p o l ic y  o f  u n fe tte re d c o m m u n ic a­

t io n o f  id e a s .7 9

W il l ia m  O . D o u g la s w a s n o t p re p a re d to g o 

q u ite th a t fa r . A lth o u g h h e to o d isse n te d , D o u g la s 

c o n c e d e d th a t “ f re e d o m to sp e a k is n o t a b so­

lu te .” 8 0 S p e e c h lo s t i ts c o n s t i tu t io n a l im m u n ity , 

h e b e l ie v e d , “ [w jh e n c o n d it io n s a re so c r i t ic a l 

th a t th e re w il l  b e n o t im e to a v o id th e e v i l th e 

sp e e c h th re a te n s . . . ,” 8 1 T h e C o u r t sh o u ld h a v e 

u se d th e re a l c le a r a n d p re se n t d a n g e r te s t, D o u­

g la s th o u g h t.8 2 H e fo u n d d is tu rb in g th e la c k o f  a 

ju ry  f in d in g th a t th e k in d o f  th re a t i t re q u ire d 

e x is te d , a s w e ll a s th e a b se n c e f ro m  th e re c o rd o f  

a n y “ e v id e n c e w h a tso e v e r sh o w in g th a t th e a c ts 

c h a rg e d . . . h a v e c re a te d a n y c le a r a n d p re se n t 

d a n g e r to th e N a tio n .” 8 3 W h ile in te rn a t io n a l 

c o m m u n ism w a s “ n o b o g e y m a n ,. . . C o m m u n ism 

a s a p o l i t ic a l fa c t io n o r p a r ty in th is c o u n try 

p la in ly  is .” 8 4 D o u g la s s im p ly d id  n o t b e l ie v e th a t

A m e r ic a n C o m m u n is ts w e re “ so p o te n t o r so 

s tra te g ic a l ly d e p lo y e d th a t th e y m u s t b e su p­

p re sse d fo r  th e ir sp e e c h .” 8 5

H is c o n te n t io n th a t th e y d id  n o t p o se a c le a r 

a n d p re se n t d a n g e r to n a tio n a l se c u r i ty w a s a l­

m o s t c e r ta in ly c o rre c t,8 6 a n d s in c e M c C a r th y ism 

e b b e d in  th e la te 1 9 5 0 s , m o s t c o m m e n ta to rs h a v e 

jo in e d D o u g la s a n d B la c k in  c r i t ic iz in g th e YXWVUTSRQPONMLKJIHGFEDCBAD en­

n is d e c is io n . T h e p o s it io n o f  c o n se rv a t iv e h is to­

r ia n H e rm a n B e lz , w h o d e fe n d s i t  a s a se n s ib le 

c o m p ro m ise , th a t u se d l ib e ra l le g a l d o c tr in e to  

sa t is fy c o n se rv a t iv e d e m a n d s to  s to p th e C P U S A , 

is d e f in i te ly a m in o r i ty o n e .8 7 B r it ish sc h o la r 

D a v id C a u te c o n d e m n s th e C o u r t’ s ru l in g a s  

a b su rd a n d fa u lts b o th th e in te l le c tu a l a n d le g a l 

q u a l i ty o f V in so n’ s o p in io n .8 8 L a w  p ro fe sso r 

M a rc R o h r a c c u se s th e m a jo r i ty o f  a d o p tin g “ a n 

a p p ro a c h to F irs t A m e n d m e n t is su e s . . . th a t fe l l  

n o ta b ly sh o r t o f  th e h ig h e s t le v e l o f  v ig i la n c e .” 8 9 

L ib e ra l h is to r ia n P a u l M u rp h y is h a rsh e r y e t, 

c o n te n d in g th a t in D en n is th e S u p re m e C o u r t 

“ d e m o n s tra te d i ts to ta l in e f fe c t iv e n e ss a s a n 

a g e n c y fo r  d e fe n d in g th e l ib e r ty  o f  th e in d iv id u a l 

a g a in s t a n y g o v e rn m e n t p ro g ra m p u b l ic ly  ju s t i­

f ie d a s a re sp o n se to in te rn a l su b v e rs io n .” 9 0

T h is re tro sp e c t iv e c e n su re c o n tra s ts v iv id ly  

w ith th e re a c t io n D en n is e l ic i te d a t th e t im e .IHGFEDCBA

R o g e r  B a ld w in  ( le f t )  w i t h  M r .  a n d  M r s .  L e o n a r d  B e r n s t e in . 

T h e  B e r n s t e in s a r e  p r e s e n t in g B a ld w in  w i t h  a  p o r t r a i t  o f  

h im s e l f . B a ld w in , t h e f o u n d e r o f  t h e A m e r ic a n  C iv i l  

L ib e r t ie s  U n io n , c a l le d t h e KJIHGFEDCBAD e n n is d e c is io n “ t h e w o r s t  

s in g le b lo w  t o  c iv i l  l i b e r t ie s  i n  a l l  o u r  h is t o r y . ”



DENNIS V. UNITED STATESaZYXWVUTSRQPONMLKJIHGFEDCBA4 9

B la c k w a s p ro p h e tic w h e n h e o b se rv e d , “ P u b l ic 

o p in io n b e in g w h a t i t  n o w  is , fe w  w il l  p ro te s t th e 

c o n v ic t io n o f  th e se C o m m u n is t p e ti t io n e rs .” ”  

R o g e r B a ld w in o f  th e A m e r ic a n C iv i l  L ib e r t ie s 

U n io n d id  e x c o r ia te YXWVUTSRQPONMLKJIHGFEDCBAD en n is a s “ th e w o rs t s in g le 

b lo w  to c iv i l  l ib e r t ie s in  a l l o u r h is to ry ,” 9 2 a n d 

p ra c t ic in g a tto rn e y s L o u is B o u d in ,9 3 Jo h n A .  

G o rf in k e l, a n d Ju l ia n M a c k I I , 9 4 la w  p ro fe sso r 

C h e s te r Ja m e s A n tie a u ,9 5 a n d p o l i t ic a l sc ie n t is t 

R o b e r t M c C lo sk e y9 6 d id  p u b l ish a r t ic le s c r i t ic iz ­

in g th e d e c is io n . T h e p o p u la r p re ss , h o w e v e r , 

h e a p e d p ra ise u p o n th e S u p re m e C o u r t fo r u p­

h o ld in g th e g o v e rn m e n t in  a n a tio n a l se c u r i ty 

c r is is .9 7 “ T h e A m e r ic a n p e o p le in  o v e rw h e lm in g 

m a jo r i ty w il l re jo ic e in  th is ju d ic ia l a f f i rm a tio n o f  

th e n a tio n’ s r ig h t a n d p o w e r ,”  th e KJIHGFEDCBAN e w O r le a n s 

T im e s-P ic a y u n e p ro c la im e d .9 8 In  th e e n tire c o u n­

t ry  o n ly  f iv e  m a jo r n e w sp a p e rs c r i t ic iz e d D en n is .™

W h a t th e p o p u la r p re ss l ik e d b e s t a b o u t th e 

d e c is io n w a s th a t i t  se e m e d to  sa n c t io n a l l o u t w a r 

o n th e C P U S A . “ W e a re f ig h t in g C o m m u n ism 

w ith  b lo o d a n d m o n e y o n b o th s id e s o f  th e w o r ld ; 

n o w  th e S u p re m e C o u r t p e rm its u s to f ig h t i t  a t 

h o m e ,”  th e L o s A n g e le s T im e s o b se rv e d a p p ro v­

in g ly .1 0 0 D en n is o w e d i ts p o p u la r i ty to  th e fa c t 

th a t i t  in c a rn a te d C o ld W a r a n im o s it ie s a n d a n ti­

c o m m u n is t p a ra n o ia .1 0 1 T h e d e c is io n d id  m o re 

th a n m e re ly re f le c t th e a n ti- l ib e r ta r ia n te m p e r o f  

th e t im e s , h o w e v e r ; i t a lso fu e le d th e f i re s o f  

M c C a r th y ism . T h e u se o f  th e S m ith A c t a g a in s t 

th e C P U S A a t th e h e ig h t o f  th e 1 9 4 8 c a m p a ig n 

h a d fo s te re d th e d e v e lo p m e n t o f  a n a n tic o m m u n is t 

p o l i t ic a l a tm o sp h e re in  th e U n ite d S ta te s , a n d th e 

d e c is io n o f  th e S e c o n d C irc u it in c re a se d th e g e n­

e ra l se n se o f  fe a r in  th e c o u n try .1 0 2 T h e S u p re m e 

C o u r t’ s ru l in g , a lo n g w ith  su b se q u e n t p ro se c u­

t io n s o f  le sse r C P U S A le a d e rs , se rv e d to  d e p r iv e 

A m e r ic a n C o m m u n is ts o f  w h a te v e r le g i t im a c y 

th e y re ta in e d . A s  a re su lt , “ v ig i la n t ism  a g a in s t th e 

L e f t m o u n te d .” 1 0 3

B e s id e s fe e d in g th e h y s te r ia th a t w a s u n d e r­

m in in g c iv i l  l ib e r t ie s in  th e U n ite d S ta te s , D en n is 

d e a lt a d e v a s ta t in g b lo w  to  th e C P U S A . “ A s a 

p ra c t ic a l re su lt o f  th e D en n is d e c is io n , th e D e­

p a r tm e n t o f  Ju s t ic e .. . , w h ic h h a d w ith h e ld in s t i­

tu t in g a n y fu r th e r p ro se c u tio n s u n ti l th e C o u r t 

h a d ru le d o n th e c o n s t i tu t io n a l i ty o f  th e S m ith 

A c t, im m e d ia te ly b e g a n a se r ie s o f  p ro se c u tio n s 

o f  se c o n d a ry C o m m u n is t P a r ty le a d e rs in  v a r io u s 

p a r ts o f  th e c o u n try .” 1 0 4 T h e A C L U  u rg e d J . 

H o w a rd M c G ra th , w h o h a d re p la c e d C la rk a sIHGFEDCBA

E u g e n e D e n n is , t h e G e n e r a l S e c r e t a r y o f  t h e C P U S A , 

t r i e d  t o  c o n t in u e h is  o r g a n iz in g  a c t i v i t i e s  f r o m  t h e  f e d e r a l 

p e n i t e n t ia r y .  H o w e v e r h e a v y c e n s o r s h ip o f  h is  m a i l  m a d e 

i t  d i f f i c u l t  f o r  h im  t o  c o n t in u e .

T ru m a n’ s a tto rn e y g e n e ra l, to l im it  a rre s ts to  

th o se in d iv id u a ls a g a in s t w h o m th e re w a s e v i­

d e n c e o f  p e rso n a l p a r t ic ip a t io n in  th e i l le g a l c o n­

sp ira c y ,1 0 5 a n d th e g o v e rn m e n t d id  n o t c a s t i ts n e t 

a s fa ra s itm ig h th a v e .1 0 6 B e tw e e n 1 9 5 1 a n d 1 9 5 6 , 

th o u g h , th e T ru m a n a n d E ise n h o w e r a d m in is tra­

t io n s d id  se c u re th e in d ic tm e n t o f  1 2 6 p ro m in e n t 

C o m m u n is ts o n c h a rg e s o f  c o n sp ira c y to  v io la te 

th e S m ith A c t  a n d a lso p ro se c u te d se v e n “ se c o n d 

s tr in g”  le a d e rs o f  th e C P U S A u n d e r th a t la w ’ s 

m e m b e rsh ip c la u se .1 0 7 T h e d e fe n d a n ts in  th e se 

p o s t-D e « n w c a se s re p e a te d ly a sse r te d th a t th e ir 

F irs t A m e n d m e n t r ig h ts w e re b e in g v io la te d b e­

c a u se th e re w a s n o c le a r a n d p re se n t d a n g e r . T h a t 

a rg u m e n t a lw a y s fa i le d , fo r  “ D en n is h a d v ir tu a l ly  

se tt le d th e is su e .” 1 0 8 O fth e 1 2 6 c o n sp ira c y d e fe n­

d a n ts , o n ly  te n w o n a c q u it ta l , a n d e v e ry C o m m u­

n is t t r ie d o n  m e m b e rsh ip c h a rg e s w a s c o n v ic te d .1 0 9 

U n ti l 1 9 5 7 a p p e l la te c o u r ts u p h e ld a l l S m ith A c t 

c o n v ic t io n s th a t c a m e b e fo re th e m .1 1 0

B e s id e s in f l ic t in g  a lo n g  se r ie s o f  le g a l d e fe a ts 

o n th e C P U S A , th e D en n is c a se a n d th e p o s t- 

D en n is p ro se c u tio n s c o s t th e o rg a n iz a t io n a n 

im m e n se a m o u n t o f  m o n e y . T h e b i l ls fo r th e 

F o le y S q u a re t r ia l a lo n e m a y h a v e ru n a s h ig h a s  

$ 5 0 0 ,0 0 0 .1 1 1 T h e S m ith A c t p ro se c u tio n s a lso 

d is ru p te d p a r ty le a d e rsh ip . A f te r  b e in g o rd e re d to  

p r iso n in  Ju ly 1 9 5 1 , G e n e ra l S e c re ta ry E u g e n e 

D e n n is a tte m p te d to  c o n tin u e ru n n in g th e o rg a n i­

z a t io n f ro m in s id e th e fe d e ra l p e n ite n t ia ry a t 

A tla n ta , G e o rg ia , b y p a ss in g in s tru c t io n s to h is 

w ife  in  c o rre sp o n d e n c e a n d d u r in g h e r v is i ts . B u t
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A t t o r n e y  G e n e r a l H e r b e r t  B r o w n e l l  t e s t i f i e d i n  f a v o r  o f  a  b i l l  t h a t  w o u ld  t a k e a w a y  c i t i z e n s h ip o f  t h o s e c o n v ic t e d o f  

C P U S A  a c t i v i t i e s . H is  c h a r t  d e m o n s t r a t e s t h e  s u c c e s s t h e  J u s t i c e D e p a r t m e n t h a d  i n  p r o s e c u t in g S m i t h  A c t  v io la t io n s .

p r iso n o f f ic ia ls h e a v i ly , i f  so m e w h a t e rra t ic a l ly , 

c e n so re d h is m a il , a n d th e re b y m a n a g e d to a 

c o n s id e ra b le e x te n tto iso la te D e n n is f ro m  th e re s t 

o f  th e C P U S A . O th e r im p r iso n e d C o m m u n is t 

le a d e rs c o n f ro n te d s im ila r re s tr ic t io n s o n th e ir 

a b i l i ty  to c o m m u n ic a te w ith  th e ir c o m ra d e s .1 1 2 

B y 1 9 5 3 , w ith  n in e o f  i ts th ir te e n m e m b e rs in  

p r iso n , th e p a r ty’ s g o v e rn in g b o d y , th e n a tio n a l 

c o m m itte e w a s , a c c o rd in g to  th e F B I , “ m o re o r 

le ss in o p e ra t iv e .” 1 1 3 E v e n a f te r D e n n is a n d h is 

c o d e fe n d a n t, Jo h n G a te s , g o t o u t o f  p r iso n , th e y 

w e re fo rb id d e n b y th e te rm s o f  th e ir p a ro le to  

p a r t ic ip a te in  C P U S A a c t iv i t ie s .1 1 4 L a c k in g f i rm  

d ire c t io n f ro m  i ts to p le a d e rsh ip , th e p a r ty su f­

fe re d a se r io u s b re a k d o w n o f  in te rn a l d isc ip l in e .1 1 5

T h e Ju s t ic e D e p a r tm e n t fa i le d , h o w e v e r , to  

a c c o m p lish i ts o b je c t iv e o f d e c a p ita t in g th e 

C P U S A . T h e g o v e rn m e n t m a n a g e d to  fo rc e th re e 

o f  th e E le v e n , w h o w e re a l ie n s , to  a c c e p t v o lu n­

ta ry d e p o r ta t io n w h e n th e y e m e rg e d f ro m  p r iso n . 

B y 1 9 6 0 , th o u g h , se v e n o f th e F o le y S q u a re 

d e fe n d a n ts h a d a g a in p a r t ic ip a te d in  a C P U S A

c o n v e n tio n . S o h a d E liz a b e th G u r le y F ly n n , 

c h o se n in  1 9 4 8 to  se rv e w ith  th e m o n  th e n a tio n a l 

c o m m itte e , a n d a l l  b u t o n e o f  th e in d iv id u a ls w h o 

w e re a lte rn a te m e m b e rs o f  th a t b o d y w h e n YXWVUTSRQPONMLKJIHGFEDCBAD en­

n is w a s d e c id e d .1 1 6

A lth o u g h th e p ro se c u tio n s d id  n o t d e c a p ita te 

th e C P U S A , th e y d id b a d ly d a m a g e i t . R o h r 

c o n te n d s th a t D en n is a n d i ts p ro g e n y d id  “ i r re p a­

ra b le d a m a g e . . . to th e C P U S A ,” 1 1 7 a n d I  h a v e 

a rg u e d th a t th e y fa ta l ly w o u n d e d th e p a r ty .1 1 8 

W h ile c r i t ic iz in g m e fo r  p u sh in g th a t th e s is to o 

h a rd , S te in b e rg a lso d e p ic te d th e le g a l a tta c k 

w h ic h th e fe d e ra l g o v e rn m e n t la u n c h e d a g a in s t 

th e C P U S A a s o n e o f  th e m a jo r re a so n s w h y  th a t 

o rg a n iz a t io n c o l la p se d in  1 9 5 6 -1 9 5 7 , w h e n i t  lo s t 

n e a r ly e ig h ty p e rc e n t o f  i ts 1 7 ,0 0 0 m e m b e rs .1 1 9 

O th e r sc h o la rs d isa g re e . In  a b o o k p u b l ish e d in  

1 9 9 2 , H a rv e y K le h r a n d Jo h n E a r l H a y n e s a rg u e 

th a t th e C P U S A w a s a lre a d y p o l i t ic a l ly  b ro k e n 

w h e n th e p ro se c u tio n s b e g a n in  1 9 4 8 , a n d c o n se­

q u e n tly th a t “ th e g o v e rn m e n ta l a tta c k o n th e 

C o m m u n is t p a r ty w a s m o re in th e n a tu re o f



DENNIS V. UNITED STATESaZYXWVUTSRQPONMLKJIHGFEDCBA5 1

sh o o tin g th e w o u n d e d th a n a n a ssa u lt o n a d a n­

g e ro u s fo e .” 1 2 0 T h e y v ie w  th e C P U S A a s a v ic t im  

o f  se lf - in f l ic te d in ju r ie s ,1 2 1 a n a p p ra isa l th a t e c h­

o e s th e a n a ly s is o f  Jo se p h S ta ro b in . S ta ro b in , a 

p ro m in e n t C o m m u n is t in  th e la te 1 9 4 0 s a n d e a r ly 

1 9 5 0 s , a ttr ib u te s th e P a r ty’ s d o w n fa l l to i ts o w n 

m is ta k e s , m o s t n o ta b ly i ts u n w a v e r in g su p p o r t o f  

th e S o v ie t U n io n , i ts b a c k in g o f  H e n ry W a lla c e’ s 

1 9 4 8 th ird -p a r ty c h a l le n g e to T ru m a n , a n d i ts  

c re a t io n o f  a n u n d e rg ro u n d a p p a ra tu s to  p ro te c t 

i tse l f f ro m  p e rse c u tio n .1 2 2 T h e c o n te n t io n o f  

h is to r ia n D a v id S h a n n o n , o n th e o th e r h a n d , is 

th a t th e C P U S A w a s a v ic t im  o f  e x te rn a l fo rc e s . 

A c c o rd in g to  S h a n n o n , th e C o ld W a r, p ro sp e r i ty , 

a n d p o p u la r a n tic o m m u n ism p u t th e p a r ty o n th e 

ro p e s , a n d th e n tw o fo re ig n e v e n ts in  1 9 5 6 , th e 

S o v ie t U n io n’ s b ru ta l re p re ss io n o f  th e H u n g a r­

ia n R e v o lu t io n a n d N ik ita  K h ru sh c h e v’ s re v e la­

t io n s o f  a tro c it ie s c o m m itte d b y h is p re d e c e sso r , 

Jo se p h S ta l in , f in ish e d i t  o f f . 1 2 3IHGFEDCBA

E l iz a b e t h  G u r le y  F ly n n  w a s a  f o u n d e r  o f  t h e  A C L U .  S h e 

j o in e d  t h e  C P U S A  i n  1 9 3 7 a n d  b e c a m e a  m e m b e r o f  t h e  

n a t io n a l c o m m i t t e e i n  1 9 4 8 . A f t e r  s e r v in g t w o  y e a r s i n  

p r is o n  f o r  S m i t h  A c t  v io la t io n s , s h e r e t u r n e d  t o  C P U S A  

a c t i v i t i e s a n d  s e r v e d a s c h a i r  f r o m  1 9 6 1 u n t i l  h e r  d e a t h  i n  

1 9 6 4 .

A lth o u g h th e fa c to rs e m p h a s iz e d b y S h a n­

n o n , S ta ro b in , K le h r a n d H a y n e s a l l c o n tr ib u te d 

to  th e c o l la p se o f  th e C o m m u n is t P a r ty , th e ro le o f  

th e S m ith A c t p ro se c u tio n s w a s c ru c ia l . In  th e 

f i rs t p la c e , a s M a u r ic e Isse rm a n n o te s , “ A s th e 

C o m m u n is ts b y  n e c e ss ity g re w  p re o c c u p ie d w ith  

c o u r tro o m b a tt le s , th e ir p o l i t ic a l o rg a n iz in g su f­

fe re d a c c o rd in g ly .” 1 2 4 In  th e se c o n d p la c e , le g a l 

a tta c k d ro v e th e C P U S A to  a d o p t se lf -d e s tru c t iv e 

se c u r i ty m e a su re s . A f te r n u m e ro u s F B I in fo r ­

m a n ts , w h o h a d o p e ra te d w ith in i ts ra n k s fo r  

y e a rs , a p p e a re d a s g o v e rn m e n t w itn e sse s a t F o le y 

S q u a re , th e p a r ty la u n c h e d a d r iv e to e l im in a te 

u n re l ia b le m e m b e rs . T h e re su lt w a s a n in te rn a l 

w itc h  h u n t.1 2 5 T o  th e d e l ig h t o f  J . E d g a r H o o v e r , 

“ m e m b e r a f te r m e m b e r , c o m p le te ly in n o c e n t o f  

th e p a r ty’ s c h a rg e s [w a s ] e x p e l le d .” 1 2 6 O th e rs 

w e re d ro p p e d f ro m th e ro l ls fo r fa i l in g to  

re re g is te r .1 2 7 B e tw e e n 1 9 4 8 a n d 1 9 5 3 , th e m e m­

b e rsh ip o f th e C P U S A d e c l in e d b y f i f ty  p e r­

c e n t.1 2 8 H o o v e r to ld  a c o n g re ss io n a l su b c o m m it­

te e , “ T h is d ro p h a s b e e n d u e la rg e ly to  a h o u se­

c le a n in g b y  th e C o m m u n is ts .. . .” 1 2 9

W h ile e l im in a t in g so m e m e m b e rs , th e P a r ty 

se n t o th e rs u n d e rg ro u n d . E v e n b e fo re th e in d ic t­

m e n t o f th e YXWVUTSRQPONMLKJIHGFEDCBAD en n is d e fe n d a n ts , th e C P U S A , 

c o n v in c e d th a t th e U n ite d S ta te s w o u ld so o n 

su c c u m b to  fa sc ism , h a d b e g u n to  c re a te a th re e 

le v e l u n d e rg ro u n d s tru c tu re .1 3 0 T h e “ sp e c if ic 

im p e tu s”  fo r  i ts d e c is io n to  su b m e rg e , h o w e v e r , 

w a s th e S u p re m e C o u r t’ s ru l in g . A n tic ip a t in g i t  

w o u ld b e n e g a tiv e , p a r ty le a d e rs b e g a n p la n n in g 

to  sm u g g le a t le a s t so m e o f  th e d e fe n d a n ts o u t o f  

th e c o u n try . A f te r th e C o u r t h a n d e d d o w n i ts 

d e c is io n , th e se p la n s w e re im p le m e n te d ; d e fe n­

d a n ts R o b e r t T h o m p so n , G il  G re e n , H e n ry W in ­

s to n , a n d G u s H a ll  ju m p e d b a i l a n d d isa p p e a re d . 

T h e ir d isa p p e a ra n c e w a s ta k e n b y  m a n y o rd in a ry 

m e m b e rs a s a s ig n a l to  g o u n d e rg ro u n d to o . T h e y 

d ro p p e d p a r ty a c t iv i ty , c h a n g e d o c c u p a tio n s , a n d 

e v e n a d o p te d a ssu m e d n a m e s .1 3 1 S o m e sk u lk e d 

a b o u t th e c o u n try in  d isg u ise , w h ile o th e rs w e n t 

in to  h id in g a b ro a d .1 3 2

T h e w h o le u n d e rg ro u n d v e n tu re w a s a f ia sc o . 

I t  v a l id a te d th e c o n sp ira to r ia l im a g e o f  th e p a r ty 

th a t th e F B I a n d th e Ju s t ic e D e p a r tm e n t w e re 

t ry in g  to  p ro je c t th ro u g h th e S m ith A c t  t r ia ls . T h e 

C P U S A b e c a m e in w a rd lo o k in g a n d se c re t iv e , 

la rg e ly a b a n d o n in g i ts lo n g s tru g g le fo r  p o p u la r 

a c c e p ta n c e a n d su p p o r t. In  a d d it io n , th e “ u n d e r­

g ro u n d fo o l ish n e ss”  im p o se d im m e n se p h y s ic a l
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A n g e la  D a v is , a n  A f r i c a n - A m e r ic a n  p h i lo s o p h y i n s t r u c t o r ,  w a s o n e o f  t h e  m o s t p r o m in e n t  m e m b e r s o f  t h e  N e w  L e f t  

t o  j o in  t h e  C o m m u n is t P a r t y .  H e r  1 9 7 2 t r i a l  o n  m u r d e r  c h a r g e s b r o u g h t  s u b s t a n t ia l m e d ia  a t t e n t io n  t o  h e r s e l f a n d  t h e  

C o m m u n is t P a r t y . S h e i s s h o w n h e r e a t  a  1 9 7 6 p r e s s c o n f e r e n c e f o r  t h e p a r t y ’ s p r e s id e n t ia l a n d  v ic e p r e s id e n t ia l 

c a n d id a t e s .

a n d e sp e c ia l ly p sy c h o lo g ic a l h a rd sh ip s o n th e 

p a r t ic ip a n ts .1 3 3 I t  a lso d iv id e d th e p a r ty’ s le a d e r­

sh ip a n d se p a ra te d m a n y le a d e rs f ro m  o rd in a ry 

m e m b e rs , th e re b y c re a t in g c o n fu s io n a n d e x a c e r­

b a tin g th e d e te r io ra t io n in in te rn a l d isc ip l in e 

c a u se d b y th e p ro se c u tio n s th e m se lv e s .1 3 4 F i­

n a l ly , a n d m o s t im p o r ta n t ly , b y  iso la t in g m a n y o f  

th e o rg a n iz a t io n’ s b e s t a n d b r ig h te s t f ro m  C o m­

m u n is t so c ia l l i fe  a n d th e h u b b u b o f  d a i ly p a r ty 

w o rk , i t  g a v e th e m a n o p p o r tu n ity to  re a d , th in k , 

a n d b e g in to q u e s t io n b a s ic te n e ts o f  th e p a r ty 

“ l in e .”  T h e re su lt w a s e ro s io n o f  th e i ro n id e o­

lo g ic a l c o n fo rm ity th a t h a d a lw a y s b e e n th e g re a t­

e s t s tre n g th o f  th e C P U S A . 1 3 5 A s K le h r a n d 

H a y n e s p o in t o u t, “ I t  to o k se v e ra l y e a rs fo r  th e 

u n d e rm in in g p ro c e ss to m a tu re , b u t w h e n th e 

p a r ty fa c e d a n id e o lo g ic a l c r is is in  1 9 5 6 -5 8 , th e 

v a s t m a jo r i ty o f  m e m b e rs se n t u n d e rg ro u n d in  th e 

e a r ly 1 9 5 0 s le f t i t .” 1 3 6 A  n u m b e r w h o h a d e x p e­

r ie n c e d a s im ila r ty p e o f  iso la t io n w h ile se rv in g 

S m ith A c t p r iso n se n te n c e s w e n t w ith  th e m .1 3 7

W h ile  YXWVUTSRQPONMLKJIHGFEDCBAD en n is a n d th e le g a l a ssa u lt o n A m e r i­

c a n c o m m u n ism th a t i t  sa n c t io n e d m a d e a su b­

s ta n t ia l c o n tr ib u t io n to  th e c o l la p se o f  th e C P U S A  

in  1 9 5 6 -1 9 5 8 , th e y d id  n o t d e s tro y th e p a r ty , a s  

m y  re a d e rs a n d th o se o f  R o h r a n d e v e n S te in b e rg

m ig h t c o n c lu d e . A lth o u g h th e p a r ty l im p e d 

th ro u g h th e 1 9 6 0 s , b a tte re d a n d g e n e ra l ly o u t o f  

s te p w ith  th e b u rg e o n in g N e w  L e f t , i t  d id  p la y a 

m a jo r ro le a t se v e ra l g a th e r in g s h e ld to u n ify  

A m e r ic a n ra d ic a l ism . B y  th e e n d o f  th e d e c a d e 

th e C P U S A  h a d re g a in e d le g i t im a c y in  ra d ic a l 

c irc le s .1 3 8 “ A s th e N e w  L e f t w a n e d , so m e o f  i ts 

d is i l lu s io n e d m e m b e rs jo in e d th e C o m m u n is t 

p a r ty .” 1 3 9 T h e m o s t p ro m in e n t o f th e se w a s 

A n g e la D a v is , a n A fr ic a n -A m e r ic a n p h i lo so p h y 

in s tru c to r , w h o se 1 9 7 2 m u rd e r t r ia l b e c a m e th e 

fo c a l p o in t o f  a m a ss iv e d e fe n se c a m p a ig n , th a t 

a p p e a le d to  w o m e n a n d A fr ic a n -A m e r ic a n s a n d 

a ttra c te d su b s ta n t ia l a tte n t io n to  th e p a r ty . C P U  S A  

m e m b e rsh ip , s t i l l  b e lo w 1 0 ,0 0 0 in  th e m id -19 7 0 s , 

ro se to a ro u n d 1 5 ,0 0 0 b y 1 9 8 7 a n d h e ld a t th a t 

le v e l u n ti l th e e n d o f  th e d e c a d e .1 4 0 D u r in g th e 

1 9 8 0 s C o m m u n is ts e d g e d b a c k in to  m a in s tre a m 

p o l i t ic s , a n d a fe w  la b o r le a d e rs , c ity  o f f ic ia ls , a n d 

e v e n m e m b e rs o f  C o n g re ss b e g a n to a sso c ia te 

w ith C o m m u n is t-a l ig n e d o rg a n iz a t io n s . T h e n 

P a r ty m e m b e rsh ip p lu n g e d . B y  e a r ly 1 9 9 2 i t  w a s 

d o w n to 3 ,0 0 0— a p p ro x im a te ly th e le v e l o f  

1 9 5 8— a n d fa l l in g  ra p id ly . T h e re a so n w a s e v e n ts 

in  E a s te rn E u ro p e . T h e c o l la p se o f  c o m m u n ism 

in  th e fo rm e r S o v ie t e m p ire s ta g g e re d th e C P U S A ,
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a n d w h e n G u s H a ll , w h o h a d d isp la c e d D e n n is a s 

th e p a r ty’ s to p le a d e r in  1 9 5 9 , in i t ia l ly  su p p o r te d 

th e a b o r t iv e 1 9 9 1 c o u p a g a in s t M ik h a i l  

G o rb a c h e v , v ig o ro u s d isse n t e ru p te d w ith in  th e 

p a r ty .1 4 1 H a ll c ru sh e d i t , b u t th e d iss id e n ts d e­

p a r te d .1 4 2 “ T h e P a r ty h a s su rv iv e d o th e r r i f ts , b u t 

th is o n e is l ik e ly  to  b e fa ta l ,”  K le h r a n d H a y n e s 

p re d ic t.1 4 3 I f  th e y a re c o rre c t, th e c r is is t r ig g e re d 

b y  th e c o l la p se o f  c o m m u n ism in  E a s te rn E u ro p e 

w il l  h a v e a c c o m p lish e d w h a t YXWVUTSRQPONMLKJIHGFEDCBAD en n is a n d th e 

S m ith A c t  p ro se c u tio n s c o u ld n o t: th e d e s tru c t io n 

o f  th e C P U S A .

L ik e  i ts im p a c t o n th e C o m m u n is t p a r ty , th e 

e f fe c t o f  D en n is v . U n ited S ta tes o n  A m e r ic a n la w  

w a s sp e c ta c u la r b u t t ra n s ito ry . N in e te e n y e a rs 

a f te r th e d e c is io n , E m e rso n p ro c la im e d , “ T h e 

H a n d -V in so n fo rm u la . . .h a s n e v e r b e e n u se d 

a g a in .” 1 4 4 T h e S u p re m e C o u r t b e g a n to b a c k 

a w a y f ro m  D en n is a s e a r ly a s 1 9 5 7 w h e n i t  

d e c id e d Y a tes v . U n ited S ta tes.1 4 5 B y  th e n th e 

C o u r t h a d th re e n e w m e m b e rs , w h o w e re q u ite 

c o n c e rn e d a b o u t th e e x c e sse s o f  M c C a r th y ism : 

C h ie f Ju s t ic e E a r l W a rre n a n d A sso c ia te Ju s t ic e s 

Jo h n M a rsh a l l H a r la n a n d W il l ia m  B re n n a n . 

W h ile B re n n a n h a d ta k e n h is se a t to o la te to  

p a r t ic ip a te in  Y a tes, Ju s t ic e F ra n k fu r te r , w h o h a d 

a lso b e e n sh a k e n b y  th e ru n a w a y c ru sa d e a g a in s t 

d o m e s tic c o m m u n ism , a n d a n o th e r m e m b e r o f  

th e D en n is m a jo r i ty , H a ro ld B u r to n , jo in e d w ith  

W a rre n , H a r la n , B la c k , a n d D o u g la s to  o v e r tu rn 

th e S m ith A c t  c o n sp ira c y c o n v ic t io n s o f  fo u r te e n 

C a li fo rn ia C o m m u n is t le a d e rs .1 4 6

S p e a k in g fo r a 6 -1 m a jo r i ty ,1 4 7 H a r la n to o k 

th e p o s it io n th a t, a s th e c u rre n t “ C o m m u n is t P a r ty 

c a m e in to  b e in g in  1 9 4 5 ,”  th e th re e -y e a r s ta tu te o f  

l im ita t io n s b a rre d a n y p ro se c u tio n s fo r  c o n sp ira c y 

to o rg a n iz e in i t ia te d a f te r 1 9 4 8 .1 4 8 O n ly th e 

E le v e n c o u ld b e p ro p e r ly p u n ish e d fo r th a t o f ­

fe n se . In  a d d it io n , H a r la n h e ld th a t th e t r ia l  ju d g e 

h a d e rre d in  fa i l in g  to  in s tru c t th e ju ry  th a t i t  c o u ld 

c o n v ic t th e d e fe n d a n ts o n ly  i f  th e y h a d c o n sp ire d 

to p ro m o te a d v o c a c y d e s ig n e d to in sp ire d e e d s 

ra th e r th a n m e re ly p ro d u c e in te l le c tu a l c o m m it­

m e n t. W h a t th e S m ith A c t  re q u ire d , h e sa id , w a s 

“ a d v o c a c y o f  a c t io n , n o t id e a s .. . .” 1 4 9 “ [T jh o se 

to w h o m th e a d v o c a c y is a d d re sse d , m u s t b e 

u rg e d to  d o so m e th in g , n o w  o r  in  th e fu tu re , ra th e r 

th a n m e re ly to  b e lieve in  so m e th in g .” 1 5 0

T h e C o u r t d id  n o t re v e rse D en n is , a s te p th a t 

w o u ld h a v e b e e n p o l i t ic a l ly d if f ic u l t  fo r i t to  

ta k e .1 5 1 T e c h n ic a l ly Y a tes w a s a s ta tu to ry in te r­

p re ta t io n c a se , in  w h ic h th e c o n s t i tu t io n a l i ty o f  

th e S m ith A c t  w a s n o t e v e n a n is su e . T o  E m e rso n , 

h o w e v e r , i t  w a s o b v io u s th a t th e C o u r t re g a rd e d 

th e d is t in c t io n b e tw e e n a d v o c a c y o f  a c t io n a n d 

a d v o c a c y o f  id e a s a s o n e h a v in g c o n s t i tu t io n a l 

d im e n s io n s .1 5 2 R o h r is r ig h t to in s is t th a t Y a tes 

w a s n o t “ a  c le a r re tre a t f ro m  D en n is '” ' 5 5 th e 

m il i ta ry  e u p h e m ism “ re tro g ra d e o p e ra t io n”  m ig h t 

b e a m o re a p p ro p r ia te c h a ra c te r iz a t io n . A lth o u g h 

la c k in g d o c tr in a l c a n d o r , th e Y a tes d e c is io n d id  

e f fe c t iv e ly te rm in a te th e S m ith A c t c o n sp ira c y 

p ro se c u tio n s . R e c o g n iz in g th a t th e g o v e rn m e n t 

c o u ld n o t m e e t th e n e w e v id e n tia ry s ta n d a rd s se t 

b y  th e S u p re m e C o u r t, c o u r ts o f  a p p e a ls o rd e re d 

th e re le a se o f a l l d e fe n d a n ts in fo u r p e n d in g 

c o n sp ira c y c a se s .1 5 4 A lth o u g h a u th o r iz e d b y  a p­

p e l la te c o u r ts th a t re v e rse d c o n v ic t io n s in s ix  

o th e r c a se s to  re try so m e o r a l l  o f  th e a c c u se d , th e 

g o v e rn m e n t i tse l f  te rm in a te d th o se p ro se c u tio n s ; 

i t  a lso e le c te d n o t to  p ro c e e d a g a in s t tw o  g ro u p s 

o f  S m ith A c t  d e fe n d a n ts w h o w e re s t i l l  a w a it in g 

t r ia l w h e n Y a tes w a s d e c id e d .1 5 5

A lth o u g h th a t d e c is io n d e v a s ta te d th e S m ith 

A c t  w a r o n th e C o m m u n is t p a r ty th a t D en n is h a d 

u n le a sh e d , th e S u p re m e C o u r t d id  n o t re p u d ia te 

i ts 1 9 5 1 ru l in g . In a 1 9 5 9 o p in io n u p h o ld in g th e 

c o n te m p t c o n v ic t io n o f  a H U A C  w itn e ss w h o h a d 

re fu se d to a n sw e r q u e s t io n s a b o u t h is p a s t o r 

p re se n t m e m b e rsh ip in  th e C P U S A ,1 5 6 “ H a r la n 

c ite d D en n is , a n d u se d la n g u a g e re m in isc e n t o f  

m u c h th a t w a s sa id in  th a t o p in io n .. . ,” 1 5 7 T w o  

y e a rs la te r in  S ca les v . U n ited S ta tes '5 1 th e C o u r t 

a f f i rm e d th e c o n s t i tu t io n a l i ty o f  th e S m ith A c t ’ s 

m e m b e rsh ip c la u se w ith o u t b o th e r in g to  c o n s id e r 

w h e th e r , in  l ig h t o f  th e g re a t ly d im in ish e d s iz e 

a n d p o te n c y o f  th e C P U S A , th e P a r ty c o n tin u e d 

to  p o se a g ra v e a n d p ro b a b le d a n g e r to  n a tio n a l 

se c u r i ty . “ [W ji th  re sp e c t to th e [F j i rs t  

[A jm e n d m e n t,”  R o h r m a in ta in s , “ S ca les re s te d 

f i rm ly  a n d n e c e ssa r i ly o n D en n is ... ,” 1 5 9 B y  th e 

la te 1 9 6 0 s , th e in c re a s in g ly l ib e ra l W a rre n C o u r t 

h a d h a n d e d d o w n n u m e ro u s d e c is io n s sw e e p in g 

a w a y le g a l le f to v e rs f ro m  th e M c C a r th y e ra . B u t, 

“ R e g a rd in g p u n ish a b le a d v o c a c y i tse l f , n o th in g 

h a d c h a n g e d : D en n is w a s s t i l l  g o o d la w , a lb e it 

m o d if ie d b y  Y a tes.” '6 0

In  a se n se i t  s t i l l  is , fo r  th e S u p re m e C o u r t h a s 

n e v e r fo rm a l ly o v e rru le d D en n is . T h e C o u r t’ s 

1 9 6 9 d e c is io n in  B ra n d en b u rg v . O h io ,'6 ' h o w ­

e v e r , e f fe c t iv e ly n u l l i f ie d  th e 1 9 5 1 ru l in g . In  th e 

p ro c e ss o f  o v e r tu rn in g th e c o n v ic t io n o f  a K u
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K lu x  K la n sm a n a n d v o id in g th e O h io c r im in a l 

sy n d ic a l ism s ta tu te u n d e r w h ic h h e h a d b e e n 

c o n v ic te d , th e YXWVUTSRQPONMLKJIHGFEDCBAB ra n d en b u rg C o u r t d e c la re d th a t 

w h a t th e F irs t A m e n d m e n t p ro h ib i te d w a s fo rb id ­

d in g o r p ro sc r ib in g “ a d v o c a c y o f  th e u se o f  fo rc e 

o r  o f  la w  v io la t io n e x c e p t w h e re su c h a d v o c a c y is 

d ire c te d to  in c i t in g o r p ro d u c in g im m in e n t la w ­

le ss a c t io n a n d is l ik e ly  to  in c i te o r p ro d u c e su c h 

a c t io n .” 1 6 2 T h is n e w ru le , a n n o u n c e d w ith  re­

m a rk a b le c a su a ln e ss in  a p e r c u r ia m o p in io n ,1 6 3 

re v iv e d th e im m in e n c e re q u ire m e n t th a t D en n is 

h a d e l im in a te d f ro m  th e c le a r a n d p re se n t d a n g e r 

te s t a n d in  e f fe c t c o u p le d th e H o lm e s -B ra n d e is 

fo rm u la t io n o f  th a t p r in c ip le w ith  H a n d’ s in s is­

te n c e in  th e M a sses c a se o n t re a t in g o n ly e x­

p re sse d w o rd s o f  in c i te m e n t a s u n p ro te c te d .1 6 4 

R e m a rk a b ly , a s i ts a u th o r i ty , th e C o u r t c ite d 

D en n is . “ I t  w a s o n th e th e o ry th a t th e S m ith A c t 

. . . e m b o d ie d su c h a p r in c ip le a n d th a t i t  h a d b e e n 

a p p l ie d o n ly  in  c o n fo rm ity w ith  i t  th a t th is C o u r t 

su s ta in e d th e A c t ’ s c o n s t i tu t io n a l i ty ,”  

B ra n d en b u rg a sse r te d .1 6 5 In  a m a g n if ic e n t b it  o f  

u n d e rs ta te m e n t, M a rt in R e d ish n o te s th a t “ th e 

d if fe re n c e in  th e tw o  d e c is io n s’  t re a tm e n ts o f  th e 

im m in e n c e re q u ire m e n t re n d e re d i t  d o u b tfu l th a t 

B ra n d en b u rg fo l lo w e d th e D en n is ra t io n a le .”  1 6 6 

“ I t  se e m s a p p a re n t th a t D en n is c a n n o t s ta n d a lo n g 

w ith  B ra n d e n b u rg , th o u g h c ite d th e re in ,”  H a n s 

A .  L in d e o b se rv e s . “ I f  th e S m ith A c t  su rv iv e s , i t  

is in  a t ig h t ly  re s tr ic te d in te rp re ta t io n th a t w a s 

re je c te d in  Y a tes a n d S ca les, a n d th a t w o u ld n o t 

su p p o r t th e c o n v ic t io n s in  D en n is .” 1 6 7 A lth o u g h 

th e C o u r t d id n o t fo rm a l ly re p u d ia te i ts 1 9 5 1 

d e c is io n , i t  re c a s t th e D en n is h o ld in g in to  so m e­

th in g th a t V in so n a n d h is C o ld W a r c o l le a g u e s 

w o u ld  n o t h a v e re c o g n iz e d . A s  R o h r re m a rk s , “ I f  

th e S u p re m e C o u r t t ru ly  m e a n t.. . i ts a r t ic u la t io n 

o f  a n ‘ im m in e n c e’  re q u ire m e n t in  B ra n d en b u rg 

to  b e ta k e n se r io u s ly , th e n th e c o n c lu s io n se e m s 

in e sc a p a b le th a t D en n is h a s b e e n e f fe c t iv e ly o v e r­

ru le d . . . .” 1 6 8

H e p e rh a p s g o e s a l i t t le to o fa r w h e n h e 

c h a ra c te r iz e s D en n is a s “ o b so le te ,” 1 6 9 fo r i ts 

g ra v e a n d p ro b a b le d a n g e r p r in c ip le h a s su r­

v iv e d— b a re ly— in o n e iso la te d a re a o f F irs t 

A m e n d m e n t ju r isp ru d e n c e : c a se s in v o lv in g th e 

im p o s it io n o f  c o n te m p t se n te n c e s fo r  o u t-o f -c o u r t 

s ta te m e n ts th a t a l le g e d ly p re v e n t th e fa ir  a d ju d i­

c a t io n o f  a c a se . S in c e 1 9 4 1 th e S u p re m e C o u r t 

h a s c o n s is te n t ly e m p lo y e d so m e v e rs io n o f  th e 

c le a r a n d p re se n t d a n g e r te s t in  th is f ie ld .1 7 0 In

N eb ra ska P ress A sso c ia tio n v . S tu a r t'1 ' in  1 9 7 6 , 

i t  a sse r te d th a t w h e th e r a  ju d g e c o u ld re s tra in th e 

n e w s m e d ia f ro m  p u b l ish in g o r b ro a d c a s t in g a c­

c o u n ts o f  c o n fe ss io n s , a d m iss io n s , a n d o th e r fa c ts 

s tro n g ly im p l ic a t in g th e d e fe n d a n t in  a m u rd e r 

c a se d e p e n d e d o n w h e th e r th e g ra v ity o f  th e e v i l 

th a t w o u ld re su lt f ro m  su c h re p o r ts , d isc o u n te d 

b y  i ts im p ro b a b i l i ty , ju s t i f ie d th e in v a s io n o f  f re e 

sp e e c h n e c e ssa ry to  p re v e n t i t . T h e C o u r t c ite d 

H a n d’ s o p in io n in  D en n is to  su p p o r t th is c o n c lu­

s io n .1 7 2 T w o  y e a rs la te r in  L a n d m a rk C o m m u n i­

ca tio n s, In c . v . V irg in ia '1 3, h o w e v e r , i t  s ta te d th a t 

n o t o n ly  th e c h a ra c te r o f  th e e v i l a r is in g f ro m  a 

p a r t ic u la r u tte ra n c e , i ts m a g n itu d e , a n d i ts l ik e l i ­

h o o d m u s t b e c o n s id e re d , b u t a lso i ts “ im m i­

n e n c e .” 1 7 4 T h e C o u r t d id n o t m e n tio n D en n is , 

c it in g  in s te a d o ld e r c a se s , su c h a s P en n eka m p v . 

F lo r id a ™  a n d B r id g es v . C a lifo rn ia ,'1 6 th a t h a d 

re l ie d o n th e c la ss ic H o lm e s -B ra n d e is v e rs io n o f  

th e c le a r a n d p re se n t d a n g e r te s t.

T h u s , a lth o u g h D en n is m a y n o t b e to ta l ly  

o b so le te , K a lv e n’ s c o n te n t io n th a t i t “ h a s n o 

d o c tr in a l s ig n if ic a n c e in  i ts o w n r ig h t”  is a t m o s t 

o n ly a s l ig h t o v e rs ta te m e n t.1 7 7 S in c e 1 9 5 1 th e 

S u p re m e C o u r t h a s fu n d a m e n ta l ly a lte re d i ts a p­

p ro a c h to  sp e e c h a d v o c a tin g v io le n c e a n d v io la­

t io n  o f  th e la w , re c a s t in g th e a n a ly s is in  su c h c a se s 

f ro m  “ a n e x e rc ise in  a sse ss in g l ik e ly  c o n se q u e n c e s 

a lo n g a c o n tin u u m , to  a n e x e rc ise in  c h a ra c te r iz­

in g  [a  sp e e c h -re la te d ] a c t a s e ith e r ‘ in ’  o r ‘ o u t’  o f  

a d e f in e d c a te g o ry o f  u n p ro te c te d in c i te m e n ts.” 1 7 8 

D en n is is a le g a l m u se u m p ie c e . I ts s ig n if ic a n c e , 

a s K a lv e n re c o g n iz e d , is “ a s p a r t o f  th e in te l le c­

tu a l h is to ry o f  th e c le a r a n d p re se n t d a n g e r te s t..

. . O n [ th is ] le v e l, th e o p in io n s a re a so u rc e o f  

e n d le ss fa sc in a t io n .” 1 7 9 B u t l iv in g  la w , D en n is is 

n o t.

T o  b e su re , i t  c o u ld r ise f ro m  th e d e a d . A s 

R o h r p o in ts o u t, “ [T ]h e  p re c e d e n tia l fo u n d a tio n s 

o f  th e B ra n d en b u rg ‘ te s t’ a re q u ite f ra g i le . . . ,”  

a n d i t  is n o t a t a l l c le a r th a t th e S u p re m e C o u r t 

w o u ld a p p ly th a t ru le in  a g e n u in e ly d if f ic u l t  

c a se .1 8 0 S h o u ld th e U n ite d S ta te s a g a in c o n f ro n t 

w h a t m o s t p e o p le p e rc e iv e a s a m a jo r th re a t to  i ts 

n a tio n a l se c u r i ty , sh o u ld th e k in d o f  p o l i t ic a l 

h y s te r ia th a t in u n d a te d th e c o u n try a ro u n d 1 9 5 0 

a g a in w a sh o v e r i t , a n d sh o u ld A m e r ic a n s a g a in 

c o m e to  v ie w  th e sp e e c h o f  so m e g ro u p o r in d i­

v id u a l a s a se r io u s b u t n o t im m e d ia te th re a t to  th e 

n a tio n’ s w e lfa re , th e S u p re m e C o u r t m ig h t w e ll 

re su sc ita te D en n isv . U n ited S ta tes."3 ' E v e n i f th e
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C o u r t d id n o t d o th a t, i t  m ig h t re fo rm u la te th e YXWVUTSRQPONMLKJIHGFEDCBA
B ra n d en b u rg ru le in  th e sp ir i t o f  D e n n is , ju s t a s in  

th a t c a se i t  re c a s t th e c le a r a n d p re se n t d a n g e r te s t 

to  le g i t im a te re p re ss io n .

F o r th e m o m e n t, th o u g h , D en n is b e lo n g s to  

th e h is to r ia n s . I t  is ju s t a n o th e r c h a p te r in  th e 

g ro te sq u e h is to ry o f  M c C a r th y ism . T h e d e c is io n 

h a d o n ly  a f le e t in g e f fe c t o n c o n s t i tu t io n a l la w , 

a n d e v e n i ts im p a c t o n th e C o m m u n is t p a r ty , 

a lth o u g h d e v a s ta t in g , w a s t ra n s ito ry . D en n is 

se rv e d m a in ly to g iv e th e im p r im a tu r o f th e 

S u p re m e C o u r t to a n a ssa u lt u p o n f re e d o m o f  

e x p re ss io n a n d a sso c ia t io n th a t w a s th e e sse n c e o f  

M c C a r th y ism . R a th e r th a n u p h o ld in g w h a t th e 

C o u r t i tse l f h a s c h a ra c te r iz e d a s “ a p ro fo u n d 

n a tio n a l c o m m itm e n t to  th e p r in c ip le th a t d e b a te 

o n p u b l ic is su e s sh o u ld b e u n in h ib i te d , ro b u s t, 

a n d w id e -o p e n ,” 1 8 2 D en n is v . U n ited S ta tes sa n c­

t io n e d th e b a n ish m e n t o f  g e n u in e ly ra d ic a l v ie w ­

p o in ts f ro m  A m e r ic a n p o l i t ic a l d isc o u rse . A l ­

th o u g h su b s ta n t ia l a c h ie v e m e n ts , th o se a re h a rd ly 

la u d a b le o n e s . “ [ I ]n  th e e n d ,”  a s K a lv e n c o n­

c lu d e d , “ D en n is d o e s n o t p ro v e [ to  b e ] a g re a t 

c a se .. . ,” 1 8 3
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sp o n d e n c e su g g e s ts th a t h e w a s c o n sc io u s ly u s in g h is C a rro ll  

T o w in g fo rm u la in  D en n is , n o r d id  h e e v e r sa y a n y th in g to  m e 

a b o u t i t . ”  P ro fe sso r G u n th e r c o n tin u e s :MLKJIHGFEDCBA
My own guess is simply that the Carroll Towing 
formula came to him  naturally, simply because 
of his somewhat lim ited familiarity with eco­
nomic  analysis  from  his  classes  from  Taussig at 
college; and  the  “discounting” talk of both Carroll 
Towing and  Dennis came  from  the same  source, 
rather than suggesting a conscious copying of 
one from  the other.
L e tte r f ro m  G e ra ld G u n th e r to  M ic h a l R . B e lk n a p (Ju ly 

9 ,1 9 9 3 ) ( in  th e p o sse ss io n o f  th e A u th o r) . P ro fe sso r G u n th e r 

a d d s , “ A lth o u g h I  o f  c o u rse w r ite a b o u t D en n is in  th e [H a n d ] 

b o o k , I  h a v e m a d e n o th in g o f  th e re se m b la n c e [b e tw e e n i t  a n d 

C a rro l T o w in g ] .”  Id . A t  th e u rg in g o f  m y  c o l le a g u e s M a r i ly n  

I re la n d , F ra n k V a ld e s , a n d L a rry  B e n n e r , I  h a v e e le c te d to  b e 

a l i t t le  le ss c a u t io u s a n d a b it  m o re sp e c u la t iv e th a n P ro fe sso r 

G u n th e r .

5 2 1 8 3 F .2 d a t2 1 2 .

5 3 Id . a t 2 1 2 -1 3 .

5 4 D a v id C a u te , T h e G rea t F ea r : T h e A n ti-C o m m u n ist 

P u rg e U n d er T ru m a n a n d E isen h o w er 1 9 4 (1 9 7 8 ) .

3 5 1 8 3 F .2 d a t2 1 3 .

5 6 Q u o te d in  S te in b e rg , su p ra n o te 8 , a t 6 0 .

5 7 Id . a t 6 0 -6 1 .

5 8 D en n is v . U n ited S ta tes, 3 4 1 U .S . 4 9 4 (1 9 5 1 ) . T o m  

C la rk , a p p o in te d b y  T ru m a n to  th e S u p re m e C o u r t in  1 9 4 9 , 

d id  n o t p a r t ic ip a te in  D en n is . T h e C o u r t a c tu a l ly a f f i rm e d 

o n ly  p a r t o f  th e C o u r t o f  A p p e a ls d e c is io n . I t  g ra n te d a w r it  

o f  c e r t io ra r i l im ite d  to  tw o  is su e s : 1 ) w h e th e r se c t io n s 2 a n d 

3  o f  th e S m ith A c t, e ith e r in h e re n t ly o r a s a p p l ie d in  th is c a se , 

v io la te d th e F irs t A m e n d m e n t; a n d 2 ) w h e th e r e ith e r o f  th o se 

s ta tu to ry p ro v is io n s , e ith e r o n i ts fa c e o r a s c o n s tru e d a n d 

a p p l ie d in  th is c a se , v io la te d th e F irs t a n d F i f th  A m e n d m e n ts 

b e c a u se o f  in d e f in i te n e ss . D en n isIHGFEDCBA v . U n ited S ta tes,3 A Q V .S . 

8 6 3 (1 9 5 0 ) . T h e C o u r t d id n o t e v e n c o n s id e r m o s t o f  th e 

is su e s th a t th e E le v e n h a d ra ise d b e fo re th e S e c o n d C irc u it .

5 9 In te rv ie w w ith  H o w a rd J . T r ie n e n s (F e b . 2 7 , 1 9 7 5 ) , 

F re d M . V in so n O ra l H is to ry P ro je c t, U n iv e rs i ty o f  K e n­

tu c k y , L e x in g to n , K e n tu c k y .

6 0 2  A lf re d  H . K e lly ,  W in f re d A . H a rb iso n , a n d H e rm a n 

B e lz , T h e A m er ica n C o n stitu tio n : I ts O rig in s a n d D eve lo p­

m en t 5 7 1 (7 th e d . 1 9 9 1 ) (h e re in a f te r c ite d a s B e lz , T h e 

A m er ica n C o n stitu tio n ).

6 1 3 4 1 U .S . a t 5 0 9 .

6 2 Id .

6 3 Id . a t 5 1 0 .

6 4 Id .

6 5 Id . a t 5 1 1 .

6 6 M e m o ra n d u m f ro m  S ta n le y R e e d to  F e l ix  F ra n k fu r te r 

(M a r . 1 3 , 1 9 5 1 ) , F e l ix F ra n k fu r te r P a p e rs , H a rv a rd L a w  

S c h o o l L ib ra ry .

6 7 3 4 1 U .S . a t 5 5 3 -5 6 .

6 8 M e lv in I . U ro fsk y , F e lix F ra n k fu r te r : Ju d ic ia l 

R estra in t a n d In d iv id u a l L ib er ties 3 1 -3 2 (1 9 9 1 ) .

6 9 3 4 1 U .S . a t 5 3 9 .
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m  Id . a t 5 2 5 -2 6 .

7 1 E m e rso n , su p ra n o te 5 , a t 1 1 8 .

7 2 3 4 1 U .S . a t 5 4 1 -4 2 .

7 3 Id . a t 5 4 1 -4 2 .

7 4 Id . a t 5 4 7 .

7 5 Id . a t 5 6 7 -7 0 ,

7 6 Id . a t 5 7 2 .

7 7 Id . a t 5 7 6 -7 7 .

7 8 Id . a t 5 7 9 -8 0 .

7 9 Id . a t 5 8 0 .

3 0 Id . a t 5 8 1 .

8 1 Id . a t 5 8 5 .

8 2 Id . a t 5 8 5 -8 6 .

8 3 Id . a t 5 8 7 .

8 4 Id . a t 5 8 8 .

8 5 Id . a t 5 8 9 .

8 6 H a rv e y K le h r &  Jo h n E a r l H a y n e s , T h e A m er ica n 

C o m m u n ist M o vem en t: S to rm in g H ea ven I tse lf 1 3 0 -3 1 

(1 9 9 2 ) (h e re in a f te r c ite d a s K le h r &  H a y n e s , A m er ica n 

C o m m u n ist M o vem en t).

8 7 B e lz , T h e A m er ica n C o n stitu tio n su p ra n o te 6 0 , a t 

5 7 2 .

8 8 C a u te , su p ra n o te 5 4 , a t 1 9 4 -9 5 .

8 9 R o h r , su p ra n o te 4 4 , a t 5 3 .

9 0 P a u l L . M u rp h y , T h e C o n stitu tio n in  C ris is T im es, 

1 9 1 8 -1 9 6 9 2 9 8 (1 9 7 2 ) .

'‘ 'D en n is , 3 4 1 U .S . a t 5 8 1 .

9 2 Q u o te d in  S a m u e l W a lk e r , In  D efen se o f  A m er ica n 

L ib er ties: A  H isto ry o fth eA C L V 1 8 7 (1 9 9 0 ) .

9 3 L o u is B o u d in , ‘ “ S e d it io u s D o c tr in e s’ a n d th e ‘ C le a r 

a n d P re se n t D a n g e r’ R u le : P a r t I I , ”  3 8 V a . L . R ev. 3 1 5 

(1 9 5 2 ) .

9 4 Jo h n A .  G o rfm k e l a n d Ju l ia n W . M a c k I I ,  “ D en n is v . 

U n ited S ta tes a n d th e C le a r a n d P re se n t D a n g e r R u le ,”  3 9 

C a l. L . R ev. 4 7 5 (1 9 5 1 ) .

9 5 C h e s te r Ja m e s A n tie a u , “ D en n is v . U n ited S ta tes—  

P re c e d e n t, P r in c ip le , o r P e rv e rs io n ?”  5 V a n d . L . R ev. 1 4 1 

(1 9 5 2 ) .

9 6 R o b e r t M c C lo sk e y , “ F re e S p e e c h , S e d it io n a n d th e 

C o n s ti tu t io n ,”  4 5 A m . P o l. S c i. R ev. 6 6 2 (1 9 5 1 ) .

9 7 H e rm a n B e lz p o in ts o u t th a t in  u s in g th e c le a r a n d 

p re se n t d a n g e r d o c tr in e to u p h o ld th e g o v e rn m e n t in a 

n a tio n a l se c u r i ty c r is is in  D en n is , th e C o u r t w a s e m p lo y in g 

i t  a g a in fo r  th e p u rp o se fo r  w h ic h i t  h a d o r ig in a l ly  b e e n u se d 

in  S ch en ck . B e lz , T h e A m er ica n C o n stitu tio n , su p ra n o te 

6 0 , a t 5 7 2 .

9 8 N ew O rlea n s T im es-P ica yu n e, Ju n e 5 ,1 9 5 1 , a t 8 , c o l. '

1 .

9 9 B e lk n a p , C o ld W a r, su p ra n o te 8 , a t 1 4 1 . T h o se 

n e w sp a p e rs w e re th e N ew Y o rk P o st, L o u isv il le C o u r ie r - 

Jo u rn a l, M a d iso n (W ise .) C a p ita l T im es, N ew Y o rk W o rld , 

a n d MLKJIHGFEDCBASi L o u is P o st-D isp a tch . A  b la c k w e e k ly , th e A m sterd a m 

N ew s, a lso c r i t ic iz e d D en n is . Id .

1 0 0 L o s A n g e les T im es, Ju n e 6 ,1 9 5 1 , a tI I -4 , c o l. 2 .

1 0 1 E v e n le g a l c o m m e n ta to rs h a v e n o te d th a t th e C o u r t’ s 

d e c is io n s re f le c te d th e a n ti l ib e r ta r ia n te m p e r o f  th e M c C a r th y 

e ra . S e e , N o w a k &  R o tu n d a , su p ra n o te 4 5 , a t 9 6 3 .

1 0 2 S te in b e rg , su p ra n o te 8 , a t 1 2 2 -2 3 , 1 3 1 , 1 9 8 .

1 0 3 R ic h a rd M .  F r ie d , N ig h tm a re in  R ed : T h e M cC a rth y 

E ra  in  P ersp ec tive 9 5 (1 9 9 0 ) .

1 0 4 R o b e r t M o lla n , “ S m ith A c t  P ro se c u tio n s : T h e E f fe c t 

o f  th e D en n is a n d Y a tes D e c is io n s ,”  2 6 U . P itt. L . R ev. 7 0 5 , 

7 0 8 -0 9 (1 9 6 5 ) .

1 0 5 W a lk e r , su p ra n o te 9 2 , a t 1 8 7 .

1 0 6 P r io r to th e d a te u p o n w h ic h th e S u p re m e C o u r t 

h a n d e d d o w n i ts d e c is io n in  D en n is , th e F B I  se n t re p o r ts to  

th e Ju s t ic e D e p a r tm e n t’ s C r im in a l D iv is io n th a t id e n t i f ie d 

2 1 ,1 0 5 in d iv id u a ls a s p o ss ib le su b je c ts fo r  p ro se c u tio n . T h e 

h e a d o f  th e C r im in a l D iv is io n , A c tin g A ss is ta n t A tto rn e y 

G e n e ra l R a y m o n d P . W h e a r ty , e s t im a te d o v e r 1 2 ,0 0 0 w o u ld 

fa c e in d ic tm e n t i f  th e c o n s t i tu t io n a l i ty o f  th e S m ith A c t  w e re 

u p h e ld . S te in b e rg , su p ra n o te 8 , a t 1 8 2 .

1 0 7 U .S . D e p a r tm e n t o f  Ju s t ic e , L is t  o f  S m ith A c t  C a se s 

In v o lv in g C o m m u n is t P a r ty L e a d e rs (u n d a te d ) (p h o to c o p y 

in  p o sse ss io n o f  th e a u th o r) (h e re in a f te r c ite d a s Ju s t ic e , L is t) .

1 0 8 R o h r , su p ra n o te 4 4 , a t 6 0 . “ In  re i te ra t in g th e e x is t­

e n c e o f  a ‘ c le a r a n d p re se n t d a n g e r ,’  a s th e se c o u r ts g e n e ra l ly 

d id , i t  w a s n o t a t a l l  u n u su a l fo r ju d g e s to  ta k e th e ir c u e s f ro m  

th e S u p re m e C o u r t a n d a d v e r t to  c u rre n t w o r ld  e v e n ts .”  Id . 

a t 6 1 .

1 0 9 Ju s t ic e , L is t, su p ra n o te 1 0 7 .

1 1 0 B e lk n a p , “ T r ia l ,”  su p ra n o te 7 , a t 2 5 5 . S e e , F ra n k fe ld 

v . U n ited S ta tes, 1 9 8 F .2 d 6 7 9 (4 th C ir . 1 9 5 2 ) , c e r t, d e n ie d 

3 4 4 U .S . 9 2 2 (1 9 5 3 ) ; U n ited S ta tes v . F lyn n , 2 1 6 F . 2 d 3 5 4 

(2 d C ir . 1 9 5 4 ) , c e r t, d e n ie d 3 4 8 U .S . 9 0 9 (1 9 5 5 ) ; Y a tes v . 

U n ited S ta tes, 2 2 5 F .2 d 1 4 6 (9 th C ir . 1 9 5 5 ) , re v’ d  3 5 4 U .S . 

2 9 8 (1 9 5 7 ) ; W ellm a n v . U n ited S ta tes, 2 2 7 F .2 d 7 5 7 (6 th C ir . 

1 9 5 5 ) ; U n ited S ta tes v . M esa ro sh , 2 2 3 F .2 d 4 4 9 (3 rd C ir . 

1 9 5 5 ) ; S ca lesv . U n ited S ta tes, 2 2 7 F .2 d 5 8 1 (4 th C ir . 1 9 5 5 ) ; 

U n ited S ta tes v . L ig h tfo o t, 2 2 8 F .2 d 8 6 1 (7 th C ir . 1 9 5 6 ) .

1 1 1 B e lk n a p , C o ld W a r, su p ra n o te 8 , a t 1 8 8 .

1 1 2 B e lk n a p , “ T r ia l ,”  su p ra n o te 7 , a t 2 5 4 ; B e lk n a p , C o ld 

W a r, su p ra n o te 8 , a t 1 9 7 -9 8 .

1 1 3 A p p ro p r ia tio n sfo r th e D ep a rtm en ts o fS ta te , Ju stice 

a n d C o m m erce fo r  th e F isca l Y ea r E n d in g Ju n e 3 0 ,1 9 5 4 ; 

D ep a rtm en t o f Ju stice : H ea r in g s B efo re th e H o u se C o m m , 

o n A p p ro p r ia tio n s, 8 3 rd C o n g ., Is tS e ss . 1 3 7 (1 9 5 3 ) (h e re­

in a f te r c ite d a s 1 9 5 4A p p ro p r ia tio n s H ea r in g s ( te s t im o n y o f  

J . E d g a r H o o v e r) .

1 1 4 Jo h n G a te s , T h e S to ry o f  a n A m er ica n C o m m u n ist, 

1 5 5 -5 7 (1 9 5 8 ) .

1 1 5 B e lk n a p , “ T r ia l ,”  su p ra n o te 7 , a t 2 5 4 .

1 1 6 B e lk n a p , C o ld W a r, su p ra n o te 8 , a t 1 8 9 .

1 1 7 R o h r , su p ra n o te 4 4 , a t 3 0 .

1 1 8 B e lk n a p , C o ld W a r, su p ra n o te 8 , a t 7 , 1 8 4 , 2 0 6 .

1 1 9 S te in b e rg , su p ra n o te 8 , a t 2 4 7 ,2 6 1 , 2 8 1 , 2 8 3 .

1 2 0 K le h r &  H a y n e s , A m er ica n C o m m u n ist M o vem en t, 

su p ra n o te 8 6 , a t 1 3 0 .

1 2 1 Id . a t 1 8 1 -8 2 .

1 2 2 Jo se p h R . S ta ro b in , A m er ica n C o m m u n ism in C ris is , 

1 9 4 3 -1 9 5 7 1 0 8 -1 4 , 1 8 6 -9 1 , 1 9 5 , 2 1 4 -2 3 (1 9 7 2 ) .

1 2 3 D a v id S h a n n o n , T h e D ec lin e o f A m er ica n C o m m u­

n ism : A H isto ry o f th e C o m m u n ist P a rty o f th e U n ited 

S ta tes S in ce 1 9 4 5 1 5 5 -5 7 , 1 8 1 ,3 6 4 -7 4 (1 9 5 9 ) .

1 2 4 M a u r ic e Isse rm a n , I f lH a d A  H a m m er... :T h e D ea th 

o f  th e O ld  L eft a n d th e B ir th  o f  th e N ew L eft 7  (1 9 8 7 ) .

1 2 5 B e lk n a p , C o ld W a r, su p ra n o te 8 , a t 1 9 0 -9 1 .

1 2 6 J . E d g a r H o o v e r , M a sters o f  D ece it: T h e S to ry o f 

C o m m u n ism in  A m er ica a n d H o w to F ig h t I t  1 7 8 (1 9 5 8 ) .

1 2 7 K le h r &  H a y n e s , A m er ica n C o m m u n ist M o vem en t, 

su p ra n o te 8 6 , a t 1 3 7 ; B e lk n a p , C o ld W a r, su p ra n o te 8 , a t

1 9 2 .

1 2 8 B e lk n a p , C o ld W a r, su p ra n o te 8 , a t 1 9 0 .

1 2 9 1 9 5 4 A p p ro p r ia tio n s H ea r in g s, su p ra n o te 1 1 3 , a t 

1 3 7 .

1 3 0 K le h r &  H a y n e s , A m er ica n C o m m u n ist M o vem en t,
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su p ra n o te 8 6 , a t 1 3 7 ; B e lk n a p , C o ld W a r, su p ra n o te 8 , a t

1 9 3 .

1 3 1 S te in b e rg , su p ra n o te 8 , a t 2 1 2 -1 3 ,2 2 5 -3 1 .

1 3 2 K le h r &  H a y n e s , A m er ica n C o m m u n ist M o vem en t, 

su p ra n o te 8 6 , a t 1 3 7 .

1 3 3 Id . a t 1 3 6 , 1 3 9 -3 9 .

1 3 4 Id . a t 1 3 7 -3 8 ; S te in b e rg , su p ra n o te 8 , a t2 6 2 ; B e lk n a p , 

C o ld W a r, su p ra n o te 8 , a t 1 9 9 -2 0 0 .

1 3 5 B e lk n a p , C o ld W a r, su p ra n o te 8 , a t 2 0 0 -0 4 ; K le h r &  

H a y n e s , su p ra n o te 8 6 , a t 1 3 9 -4 0 .

1 3 6 K le h r &  H a y n e s , A m er ica n C o m m u n ist M o vem en t, 

su p ra n o te 8 6 , a t 1 4 0 .

1 3 7 B e lk n a p , C o ld W a r, su p ra n o te 8 , a t 2 0 2 -0 5 .

1 3 8 K le h r &  H a y n e s , A m er ica n C o m m u n ist M o vem en t, 

su p ra n o te 8 6 , a t 1 7 1 -7 2 .

1 3 9 Id . a t 1 7 3 .

'm Id .', “ T h e P a r ty’ s S h a k y L in e ,”  N ew sw eek , N o v . 1 3 , 

1 9 8 9 , a t 4 8 . In  la te 1 9 8 9 th e C P U S A c la im e d a n a c t iv e 

m e m b e rsh ip o f3 0 ,0 0 0 , w h ile  “ in d e p e n d e n t e s t im a te s”  p la c e d 

th e f ig u re a t b e tw e e n 1 0 ,0 0 0 a n d 1 5 ,0 0 0 . Id .

1 4 1 K le h r &  H a y n e s , A m er ica n C o m m u n ist M o vem en t, 

su p ra n o te 8 6 , a t 1 7 5 -7 6 ; H a rv e y K le h r &  Jo h n H a y n e s , “ T h e 

E n d : th e C P U S A E x p ire s ,”  N ew R ep u b lic , M a r. 2 3 ,1 9 9 2 , a t 

1 2 , 1 3 (H e re in a f te r c ite d a s K le h r &  H a y n e s , “ T h e E n d” ) .

1 4 2 K le h r &  H a y n e s , “ T h e E n d ,”  su p ra n o te 1 4 1 , a t 1 3 .

1 4 3 Id .

1 4 4 E m e rso n , su p ra n o te 5 , a t 1 1 6 . E m e rso n’ s b o o k w a s 

p u b l ish e d in  1 9 7 0 .

1 4 5 3 5 4 U .S . 2 9 8 (1 9 5 7 ) .

1 4 6 B e lk n a p , C o ld W a r, su p ra n o te 8 , a t 2 3 7 -3 9 ,2 4 4 -4 5 .

1 4 7 T h e lo n e d isse n te r w a s A sso c ia te Ju s t ic e T o m  C la rk , 

th e m a n w h o , a s a tto rn e y g e n e ra l, h a d in i t ia te d th e D en n is 

c a se .

1 4 8 3 5 4 U .S . a t 3 1 2 .

1 4 9 Id . a t 3 2 0 .

1 5 0 Id . a t 3 2 5 .

1 5 1 M e lv in  I . U ro fsk y , A  M a rch o f L ib er ty : A  C o n stitu­

t io n a l H isto ry o f  th e U n ited S ta tes 7 5 3 (1 9 8 8 ) .

1 5 2 E m e rso n , su p ra n o te 5 , a t 1 2 2 .

1 5 3 R o h r , su p ra n o te 4 4 , a t 6 9 .

1 5 4 U n ited S ta tes v . S ilve rm a n , 2 4 8 F .2 d 6 7 1 (2 d C ir . 

1 9 5 7 ) ; F u jim o to v . U n ited S ta tes a n d H u ff v . U n ited S ta tes, 

2 5 1 F .2 d 3 4 2 (9 th C ir . 1 9 5 8 ) ; U n ited S ta tes v . Ja ckso n , 2 5 7 

F .2 d 8 3 0 (2 d C ir . 1 9 5 8 ) .

1 5 5 B e lk n a p , C o ld W a r, su p ra n o te 8 , a t 2 6 0 -6 1 . A  g ro u p 

o f  d e fe n d a n ts w h o h a d b e e n c o n v ic te d in  D e n v e r w a s re tr ie d 

a f te r th e T e n th C irc u it re v e rse d th e ir c o n v ic t io n . H o w e v e r , 

fo l lo w in g  a se c o n d c o n v ic t io n , th e C o u r t o f  A p p e a ls a g a in 

re v e rse d , th is t im e b e c a u se o f  th e fa i lu re o f  th e p ro se c u tio n to  

p ro d u c e a la rg e n u m b e r o f  d o c u m e n ts re la t in g to  o n e o f  i ts 

w itn e sse s’ p r io r w o rk fo r th e g o v e rn m e n t. F o l lo w in g th is 

re v e rsa l, th e Ju s t ic e D e p a r tm e n t d e c id e d n o t to  re try th e c a se . 

Id .

I%  B a ren b la tt v . U n ited S ta tes, 3 6 0 U .S . 1 0 9 (1 9 5 9 ) .

1 5 7 R o h r , su p ra n o te 4 4 , a t 7 5 .

1 5 8 3 6 7 U .S . 2 0 3 (1 9 6 1 ) .

1 5 9 R o h r , su p ra n o te 4 4 , a t 8 0 .

1 6 0 Id . a t 9 6 .

1 6 1 3 9 5 U .S . 4 4 4 (1 9 6 9 ) .

1 6 2 Id . a t 4 4 7 .

1 6 3 A p p a re n tly , th e o p in io n w a s w r it te n b y  Ju s t ic e A b e 

F o r ta s , w h o re s ig n e d f ro m  th e C o u r t b e fo re th e d e c is io n w a s 

a n n o u n c e d . W il l ia m  C o h e n &  Jo n a th a n D . V a ra t, C o n stitu­

t io n a l L a w : C a ses a n d M a ter ia ls 1 2 3 3 n .l (9 th e d . 1 9 9 3 ) . 

A c c o rd in g to  “ a re l ia b le so u rc e” , “ [T ]h e  c a se w a s re g a rd e d a s 

e a sy in  i ts  re su lt , a n d v e ry l i t t le  a tte n t io n w a s p a id to  w h a t th e 

o p in io n sa id .”  Id . “ [T ]h e C o u r t in B ra n < 7 e tt6 u rg d id n o tm a k e 

a n y se r io u s e f fo r t e ith e r to  so r t o u t th e im p l ic a t io n s o f  e a r l ie r 

c a se s o r to re la te i ts o w n a p p ro a c h to g e n e ra l p r in c ip le s 

g o v e rn in g c r im in a l so l ic i ta t io n .”  K e n tG re e n a w a lt , “ S p e e c h 

a n d C r im e ,”  1 9 8 0 A m . B . F o u n d R es. J . 7 2 4 .

1 6 4 L a u re n c e H . T r ib e , A m er ica n C o n stitu tio n a l L a w 

8 4 8 -4 9 (2 d e d . 1 9 8 8 ) . A s in te rp re te d in  H ess v . In d ia n a , 4 1 4 

U .S . 1 0 5 (1 9 7 3 ) , th e B ra n d en b u rg “ o p in io n se e m s to  m e a n 

th a t. . . i l le g a l a c t io n so m e h o u rs h e n c e is n o t im m in e n t.”  

G re e n a w a lt , su p ra n o te 1 6 3 , a t 6 5 1 .

1 6 5 3 9 5 U .S . a t 4 4 7 n .2 .

M a rt in H . R e d ish , “ A d v o c a c y o f  U n la w fu l C o n d u c t 

a n d th e F irs t A m e n d m e n t: In  D e fe n se o f  C le a r a n d P re se n t 

D a n g e r ,”  7 0 C a l. L . R ev. 1 1 5 9 , 1 1 7 5 (1 9 8 2 ) .

1 6 7 H a n s A .  L in d e , ‘ “ C le a r a n d P re se n t D a n g e r’  R e e x a m­

in e d : D isso n a n c e in  th e B ra n d en b u rg C o n c e r to ,”  2 2 S ta n . 

L . R ev. 1 1 6 3 , 1 1 8 6 (1 9 7 0 ) .

1 6 8 R o h r , su p ra n o te 4 4 , a t 1 0 4 .

1 6 9 Id . A c tu a l ly , R o h r b o rro w s th is c h a ra c te r iz a t io n f ro m  

a n o ld  e d it io n o f  a p o p u la r c o n s t i tu t io n a l la w  c a se b o o k . S e e , 

E d w a rd L . B a rre tt , J r . &  W il l ia m  C o h e n , C o n stitu tio n a l 

L a w : C a ses a n d M a ter ia ls (7 th e d . 1 9 8 5 ) .

1 7 0 T r ib e , su p ra n o te 1 6 4 , a t 8 5 6 -5 7 . A  m a jo r i ty o f  th e 

C o u r t’ s m e m b e rs d id  h o ld in  G en tile v . S ta te B a r o f N eva d a , 

1 1 1 S . C t. 2 7 2 9 , 2 7 4 4 -4 5 (1 9 9 2 ) th a t th e “ c le a r a n d p re se n t 

d a n g e r te s t”  d o e s n o t a p p ly to c a se s in v o lv in g sp e e c h b y  

la w y e rs a b o u t l i t ig a t io n in  w h ic h th e y a re re p re se n tin g c l i ­

e n ts .

1 7 1 4 2 7 U .S . 5 3 9 (1 9 7 6 ) .

1 ,2 Id . a t 5 6 2 .

1 7 3 4 3 5 U .S . 8 2 9 (1 9 7 8 ) .

1 7 14 3 5 U .S . 8 2 9 , 8 4 4 (1 9 7 8 ) .

1 7 5 3 2 8 U .S . 3 3 1 (1 9 4 6 ) .

1 7 6 3 1 4 U .S . 2 5 2 (1 9 4 1 ) .

1 7 7 K a lv e n , su p ra n o te 6 , a t 1 9 0 .

1 7 8 T r ib e , su p ra , 1 6 4 , a t 8 4 7 .

1 7 9 K a lv e n , su p ra n o te 6 , a t 2 0 9 .

1 8 0 R o h r , su p ra n o te 4 4 , a t 1 0 4 .

1 8 1 K a lv e n sp e c u la te s , “ P e rh a p s th e C o u r t w a n te d to  

p re se rv e D en n is , so th a t i t  w o u ld b e a v a i la b le a s a p re c e d e n t 

in  th e fu tu re sh o u ld a c a se a r ise in v o lv in g  a g ro u p p o sse ss in g 

th e c h a ra c te r is t ic s a sc r ib e d to th e C o m m u n is t P a r ty in  th e 

1 9 5 0 s .”  K a lv e n , su p ra n o te 6 , a t 2 3 3 . W h a t w e k n o w  a b o u t 

th e o r ig in s o f  B ra n d en b u rg d o e s n o t su p p o r t th e c o n te n t io n 

th a t th is is w h a t th e C o u r t w a s t ry in g  to  d o . S e e , n o te 1 6 3 

su p ra . E v e n i f  K a lv e n is w ro n g a b o u t th e re a so n w h y  th e 

C o u r t d id  n o t o v e rru le D en n is , h o w e v e r , th e fa c t re m a in s th a t 

D en n is c o u ld b e u se d a s a p re c e d e n t in  e x a c t ly th e w a y h e 

su g g e s ts .

1 8 2 N ew Y o rkT im esv . S u lliva n , 3 7 6 U .S . 2 5 4 ,2 7 0 (1 9 6 4 ) .

1 8 3 K a lv e n , su p ra n o te 6 , a t 1 9 0 .
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A  s it t in g p re s id e n t w h o se fa th e r h a d b e e n a 

le a d in g N o rth e a s te rn p o l i t ic ia n is d e fe a te d 

so u n d ly a t th e p o l ls b y a ta l l a n d h a n d so m e 

S o u th e rn e r f ro m  a sm a ll s ta te w h ic h h a d n e v e r 

b e fo re s e n t a p re s id e n t to  W a sh in g to n . T h e n a tio n’ s 

c a p ita l is r i fe  w ith  g o ss ip a n d in tr ig u e o v e r th e 

n e w  p re s id e n t’ s c a b in e t se le c t io n s , a n d n u m e ro u s 

se n a to rs a re u n d e r c o n s id e ra t io n fo r th e n e w 

a d m in is tra t io n. T h e y e a r is 1 8 2 8 n o t 1 9 9 2 , a n d th e 

D e m o c ra t ic p re s id e n t w a s A n d re w Ja c k so n , n o t 

B il l  C lin to n .

T h e h ig h ly  c h a rg e d t ra n s it io n a l p o l i t ic a l e n v i­

ro n m e n t o f  1 8 2 8 -1 8 2 9 p ro d u c e d th e n o m in a tio n 

a n d c o n f irm a tio n o f  o n e o f  th e m o s t c o lo r fu l a n d 

d y n a m ic p o l i t ic ia n s e v e r to s it o n th e S u p re m e 

C o u r t— Jo h n M c L e a n . In d e e d M c L e a n , d u r in g 

th e th ir ty - tw o y e a rs h e sa t o n  th e S u p re m e C o u r t 

w ith  su c h ju d ic ia l g ia n ts a s M a rsh a l l , S to ry a n d 

T a n e y , c o n tin u o u s ly u se d th e S u p re m e C o u r t a s a 

p o l i t ic a l p e rc h f ro m  w h ic h to  re a c h fo r  th e p re s i­

d e n c y . I t  is  e n tire ly f i t t in g  th a t a m a n w h o u se d h is 

S u p re m e C o u r t Ju s t ic e p o s it io n a s a p o l i t ic a l 

a re n a sh o u ld h a v e c o m e to  th e C o u r t in  p o l i t ic a l 

c irc u m s ta n c e s th a t w e re u n p re c e d e n te d a t th e 

t im e , b u t w h ic h se t im p o r ta n t p o l i t ic a l p re c e d e n ts 

w h ic h a re h o n o re d to  th is d a te .

T h is is th e s to ry o f  Jo h n M c L e a n’ s a p p o in t­

m e n t to  th e C o u r t, b u t i t  is a lso th e s to ry o f  Jo h n 

C r it te n d e n’ s u n su c c e ss fu l n o m in a tio n fo r th e sa m e 

se a t; th e re in l ie  th e p re c e d e n t-se tt in g e v e n ts . A f ­

te r i t  w a s c le a r th a t h e h a d b e e n d e fe a te d fo r  re - 

e le c t io n , Ja c k so n’ s p re d e c e sso r , Jo h n Q u in c y 

A d a m s , se t a b o u t f i l l in g  a v a c a n c y o n th e C o u r t 

th a t h a d b e e n c re a te d b y  th e d e a th o n  A u g u u s t 2 5 ,

1 8 2 8 o f  Ju s t ic e R o b e r t T r im b le o f  K e n tu c k y . 

T h u s , A d a m s w a s fo l lo w in g  in  th e fo o ts te p s o f  

h is fa m o u s fa th e r w h o h a d su c c e e d e d in  f ru s tra t­

in g  h is su c c e sso r , T h o m a s Je f fe rso n , w ith  a se­

r ie s o f  la m e d u c k a p p o in tm e n ts . B u t in  1 8 2 8 th e 

U n ite d S ta te s S e n a te re fu se d to  to  d e n y Ja c k so n 

th e sp o i ls o f  h is v ic to ry a n d th e re b y se t a p re c e­

d e n t w h ic h h a s p re v e n te d a n y p re s id e n t s in c e 

th a t d a te f ro m  m a k in g a la m e d u c k a p p o in tm e n t 

to  th e C o u r t.

T h e sp o i ls sy s te m s n o t o n ly d e fe a te d th eIHGFEDCBA

A s s o c ia t e J u s t i c e R o b e r t  T r im b le  o f  K e n t u c k y  d ie d  i n  

1 8 2 8 a f t e r  s e r v in g o n ly  t w o  y e a r s o n  t h e  B e n c h . H e  w a s 

s u c c e e d e d o n  t h e  C o u r t  b y  J o h n  M c L e a n , w h o  s e r v e d f o r  

t h i r t y - t w o  y e a r s .
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C r it te n d e n n o m in a tio n b u t a lso d ire c t ly le d to  

Jo h n M c L e a n’ s d e c is io n to  ta k e th e n o m in a tio n 

fo r  re a so n s th a t a re c e r ta in ly u n iq u e in  A m e r ic a n 

h is to ry . M c L e a n d id  n o t b e c o m e a S u p re m e C o u r t 

Ju s t ic e to  sa t is fy a n o b le a m b it io n to  se rv e o n th e 

C o u r t. R a th e r , h e a c t iv e ly so u g h t re fu g e in  th e 

S u p re m e C o u r t to e sc a p e f ro m  h is o b l ig a t io n a s  

P o s tm a s te r G e n e ra l. M c L e a n d id  n o t w a n t to  f i re  

A d a m s’ sy m p a th iz e rs in  th e P o s t O ff ic e w h o h e 

b e l ie v e d w o u ld su p p o r t h is o w n c a n d id a c y fo r  

p re s id e n t in 1 8 3 2 . M c L e a n a c c o m p lish e d th is 

fe a t b y  c o n v in c in g Ja c k so n , o n ly  o n e d a y a f te r th e 

in a u g u ra t io n , to n o m in a te W il l ia m  B a rry to th e 

o f f ic e o f  P o s tm a s te r G e n e ra l ra th e r th a n to  re a p­

p o in t M c L e a n to  th e p o s t a s h a d b e e n p re v io u s ly 

a n n o u n c e d . B y  p la c in g B a rry in  th e c a b in e t, h e 

w o u ld b e f re e to  n o m in a te M c L e a n o n th e C o u r t. 

T h u s , th e ta le o f  Jo h n M c L e a n’ s h is to r ic n o m in a­

t io n  to  th e S u p re m e C o u r t in v o lv e s th e n o m in a­

t io n s o f  th re e m e n to th e C o u r t: f i rs t , Jo h n C . 

C r it te n d e n ; th e n , W il l ia m  B a rry ; a n d , f in a l ly ,  

Jo h n M c L e a n .

O n A u g u s t 2 5 , 1 8 2 8 , S u p re m e C o u r t Ju s t ic e 

R o b e r t T r im b le1 o f  K e n tu c k y d ie d a f te r se rv in g 

o n ly tw o y e a rs o n th e C o u r t. P re s id e n t Jo h n 

Q u in c y A d a m s w a s a t th e ta i l e n d o f  a n e x tre m e ly 

b it te r p re s id e n tia l c a m p a ig n ,2 a n d h e d e la y e dIHGFEDCBA

H e n r y  C la y  o f  K e n t u c k y  d e c l in e d t h e  n o m in a t io n  t o  t h e  

C o u r t  o f f e r e d  h im  b y  P r e s id e n t J o h n  Q u in c y  A d a m s . 

I n s t e a d , h e u r g e d  t h e  s e le c t io n o f  f o r m e r  S e n a t o r J o h n  C . 

C r i t t e n d e n , a ls o o f  K e n t u c k y .

f i l l in g  th e p o s it io n u n ti l a f te r h is d e fe a t b y A n ­

d re w  Ja c k so n w a s c o n f irm e d . A d a m s f i rs t  o f fe re d 

th e p o s t to C h a r le s H a m m o n d , a d is t in g u ish e d 

O h io la w y e r , a n d th e n to H e n ry C la y , b o th o f  

w h o m d e c l in e d .3 C la y , w h o h a d su p p o r te d A d ­

a m s o v e r Ja c k so n , u rg e d A d a m s to  se le c t fo rm e r 

S e n a to r a n d th e n U .S . A tto rn e y Jo h n C . C r it te n d e n 

o f  C la y’ s h o m e s ta te , K e n tu c k y . O n D e c e m b e r 1 7 , 

1 8 2 8 , A d a m s se n t C r it te n d e n’ s n a m e to  th e S e n a te .

T h e n o m in a tio n c re a te d a f i re s to rm in  th e 

S e n a te g iv in g  r ise to  tw o  c ru c ia l q u e s t io n s w h ic h 

w il l  re m a in fo re v e r u n a n sw e re d : w h y  d id  A d a m s 

d e la y th re e a n d o n e -h a lf m o n th s b e fo re se n d in g 

h is c h o ic e to  th e S e n a te , a n d c o u ld A d a m s h a v e 

a v o id e d o r a t le a s t m it ig a te d th e la m e d u c k c la im , 

so s tr ik in g ly  a n a lo g o u s to  h is fa th e r’ s a c t io n s , b y  

f i l l in g  th e v a c a n c y in e a r ly O c to b e r? P e rh a p s 

A d a m s w a s re lu c ta n t to f i l l  th e se a t w h e n C o n­

g re ss w a s o u t o f se ss io n . M u c h w a s m a d e o f  

A d a m s’ d e la y in th e S e n a te d e b a te s o v e r th e 

C r it te n d e n n o m in a tio n . Ja c k so n ia n s f i rs t c r i t i ­

c iz e d th e d e la y a n d su b se q u e n tly re l ie d o n i t  a s a 

ju s t i f ic a t io n fo r  th e ir o w n d e la y in  a c t in g o n th e 

n o m in a tio n .4

T h e S e n a te d e b a te o v e r C r it te n d e n w a s sp l i t 

o v e r th e p o l i t ic a l q u e s t io n o f  w h ic h p re s id e n t h a d 

th e r ig h t to  f i l l  th e v a c a n c y . T h o se sy m p a th e t ic to  

A d a m s a n d h is p a r ty sh a re d th e o p in io n o f  C h ie f 

Ju s t ic e M a rsh a l l w h o s ta te d , “ H is su c c e sso r w il l ,  

o f  c o u rse , b e d e s ig n a te d b y  M r. A d a m s b e c a u se 

h e w il l  b e re q u ire d to  p e r fo rm th e m o s t im p o r ta n t 

d u tie s o f  h is o f f ic e , b e fo re a c h a n g e o f  a d m in is tra­

t io n c a n ta k e p la c e .” 5 H o w e v e r , i t  so o n b e c a m e 

a p p a re n t th a t th e D e m o c ra ts , o r m o re e x p l ic i t ly , 

th o se w h o la id c la im to Ja c k so n’ s p a tro n a g e , 

w e re g o in g to a tte m p t to b lo c k th e n o m in a tio n . 

T w o e le m e n ts o f  th e re je c t io n a re o f  p a r t ic u la r 

h is to r ic a l s ig n if ic a n c e : (1 ) C r it te n d e n’ s p e rso n a l 

c a m p a ig n to b e c o n f irm e d a n d (2 ) th e S e n a te’ s 

ra t io n a le fo r  re je c t in g C r it te n d e n .

C r it te n d e n w a s a n “ o ld  c o u r t”  K e n tu c k y c o n­

se rv a t iv e w h o a l ig n e d h im se lf w ith  H e n ry C la y . 

In 1 8 2 8 , h e d e c l in e d th e g u b e rn a to r ia l n o m in a­

t io n , b u t h e d id  m o u n t a lo s in g b id fo r  th e s ta te 

le g is la tu re . W h e n h e f i rs t le a rn e d o f  h is n o m in a­

t io n , h e w ro te C la y a n d o b se rv e d w ith  e v id e n t 

p r id e th a t h e h a d n o t so u g h t th e n o m in a tio n , a n d 

h e in d ic a te d th a t h e w o u ld n o t a c t iv e ly se e k th e 

o f f ic e a t th is t im e .6 B u t a s h is b io g ra p h e r n o te s , 

C r it te n d e n w a s so o n b it te n b y  th e b u g a n d b e g a n 

se e k in g su p p o r t fo r  h is n o m in a tio n .7 O n D e c e rn -



JUSTICE JOHN MCLEANaZYXWVUTSRQPONMLKJIHGFEDCBA6 1IHGFEDCBA

P r e s id e n t J o h n  Q u in c y  A d a m s w a s l a r g e ly  u n s u c c e s s f u l i n  g e t t in g  n o m i­

n e e s t h r o u g h  t h e  S e n a t e a f t e r  h is l o s s t o  A n d r e w  J a c k s o n i n  1 8 2 8 . A f t e r  

l e a v in g  t h e  W h i t e  H o u s e , h e  s e r v e d i n  t h e  H o u s e o f  R e p r e s e n t a t i v e s f r o m  

1 8 3 1 u n t i l  h is d e a t h i n  1 8 4 8 .

b e r 2 7 , C r it te n d e n w ro te to C la y th a t h e fe l t h e 

m u s t a c t in  h is o w n se lf -d e fe n se , b e c a u se i t  w a s 

c le a r th a t th e d e c is io n w a s to  b e p u re ly p o l i t ic a l . 

H e se n t to  C la y , w h o se rv e d a s h is o u t-o f -S e n a te 

c a m p a ig n m a n a g e r (Jo h n C h a m b e rs w a s h is in -  

S e n a te m a n a g e r) , a p a c k e t o f  le t te rs to  b e d e l iv ­

e re d to v a r io u s c o n g re ssm e n .8 C r it te n d e n w a s 

f i rs t  m is le d to  b e l ie v e th a t h e w o u ld b e c o n f irm e d 

u n le ss a m o tio n to  ta b le a l l  A d a m s’  a p p o in tm e n ts , 

a n u n u su a l ta c t ic , p a sse d .9 H is s tra te g y w a s to  

a p p ly p re ssu re d ire c t ly u p o n se n a to rs , so l ic i t in g 

v o te s th ro u g h C h a m b e rs , C la y a n d o th e rs . W h ile 

im p le m e n tin g th is p la n , h e c o m p la in e d to C la y 

a n d C h a m b e rs th a t h e w a s b e in g ig n o re d a n d le t 

d o w n b y  h is f r ie n d s , n o tin g a la c k o f  c o rre sp o n­

d e n c e f ro m  W a sh in g to n .1 0 C la y t r ie d to re l ie v e 

C r it te n d e n’ s a n x ie ty o n th a t p o in t b u t w a s b lu n t 

a b o u t h is a l l ie s’  c h a n c e s ; “ th e p o l ic y  o f  th e Ja c k - 

so n p a r ty w il l  b e d e la y , a n d u lt im a te ly to p o s t­

p o n e i t  a lto g e th e r .” 1 1 S e n a to r C h a m b e rs su m m a­

r iz e d th e fe e l in g o f  th e A d a m s p a r ty w h e n h e 

re fe r re d to  th e e n tire a f fa ir a s p e rv a d e d b y  “ d is­

g ra c e fu l a n d d e g ra d in g p a r ty fe e l in g .” 1 2

A d a m s a n d C la y b e l ie v e d th a t th e u lt im a te

re je c t io n o f  C r it te n d e n w a s a p u re 

p o l i t ic a l m a n e u v e r b a se d o n th e 

p h i lo so p h y th a t to th e v ic to rs b e­

lo n g th e sp o i ls . C r it te n d e n , C la y 

a n d C h a m b e rs p e rc e iv e d th e p ro b­

le m a s a p u re ly p o l i t ic a l o n e , a n d 

th e y d ire c te d a l l o f th e ir e f fo r ts 

to w a rd p e rsu a d in g F e d e ra l is t a n d 

n e u tra l se n a to rs to p u rg e p o l i t ic a l 

b ia s f ro m  th e d e b a te . C r it te n d e n 

h im se lf , h is v ie w s a n d th e v ie w s o f  

h is f r ie n d s (a t le a s t o n ju d ic ia l m a t­

te rs ) w e re n e v e r re a l ly a t is su e d u r­

in g th e S e n a te d e b a te . N e v e r th e­

le ss , C r it te n d e n to o k th e d e b a te’ s 

re su lts b it te r ly , re m a rk in g in  a le t­

te r to C la y th a t “ th e re is a ta s te o f  

d ish o n o r w h ic h m y n a tu re re v o lts 

a t.” 1 3 R e a lis t ic a l ly , th e e n tire 

C r it te n d e n c a m p a ig n w a s a fu t i le  

e f fo r t , d o o m e d in a d v a n c e a n d 

se a le d w ith th e re fe re n c e o f th e 

n o m in a tio n to th e ju d ic ia ry c o m­

m itte e b y a v o te o f  th e S e n a te ; th e 

A d a m s-C la y fo rc e s s im p ly d id  n o t 

h a v e th e v o te s , a n d h e a n d C la y 

k n e w i t . 1 4 In d e e d , w ith o n e p u z­

z l in g  e x c e p tio n , e v e ry n o m in a tio n to  o f f ic e su b­

m itte d b y  A d a m s d u r in g th is se ss io n o f  C o n g re ss 

w a s re je c te d o r d e la y e d in d e f in i te ly .

T h e n o m in a tio n w a s se n t to th e S e n a te o n 

D e c e m b e r 1 8 , 1 8 2 8 , a n d o n th a t d a y , i t  w a s re­

fe r re d b y a m o tio n to th e ju d ic ia ry c o m m itte e . 

T h o u g h a se e m in g ly o rd in a ry a n d in n o c u o u s 

m o v e to d a y , su c h a m o tio n w a s e x tra o rd in a ry a t 

th a t t im e , a n d in d e e d th e A d a m s’ fo rc e s h a d 

b lo c k e d su c h a m o tio n tw o y e a rs e a r l ie r d u r in g 

th e T r im b le c o n f irm a tio n f ig h t. A t  f i rs t , a s C h a m­

b e rs re p o r ts , th e A d a m s’ se n a to rs w e re n o t a n x­

io u s to  h a v e th e n o m in a tio n re p o r te d to  th e c o m­

m itte e b e c a u se o f  th e u n a v a i la b i l i ty o f D a n ie l 

W e b s te r a n d o th e r sy m p a th iz e rs .1 5

H o w e v e r , o n Ja n u a ry 2 6 , 1 8 2 9 , th e ju d ic ia ry 

c o m m itte e re p o r te d tw o re so lu t io n s . T h e f i rs t 

re so lv e d th a t i t  w a s n o t e x p e d ie n t to  ta k e u p th e 

n o m in a tio n a t th a t t im e . T h e se c o n d re so lv e d th a t 

th e d e c is io n b e d e la y e d u n ti l th e ju d ic ia ry c o m­

m itte e re p o r te d o n th e la te s t v e rs io n o f  th e ju d i­

c ia ry a c t. C h a m b e rs th e n o f fe re d a n a lte rn a t iv e 

re so lu t io n , d e m a n d in g im m e d ia te a c t io n o n th e 

n o m in a tio n . O n F e b ru a ry 1 2 , 1 8 2 9 , C h a m b e rs’



6 2 JOURNAL 1993IHGFEDCBA

D a n ie l W e b s t e r ( le f t )  a n d  L e v i  W o o d b u r y  ( r ig h t )  w e r e c o l le a g u e s i n  t h e  U n i t e d  S t a t e s S e n a t e d u r in g  t h e  C r i t t e n d e n  

n o m in a t io n  a n d  d e b a t e s . W e b s t e r s u p p o r t e d t h e  n o m in a t io n  a n d  W o o d b u r y  o p p o s e d i t .  W o o d b u r y  w o u ld  l a t e r  j o in  

t h e  S u p r e m e C o u r t  a n d  s e r v e d f o r  f i v e  y e a r s w i t h  J o h n  M c L e a n , t h e  p e r s o n w h o  u l t im a t e ly  f i l l e d  T r im b le ’ s s e a t a f t e r  

C r i t t e n d e n ’ s n o m in a t io n  f a i l e d .

m o tio n w a s re je c te d b y  a v o te o f  tw e n ty - fo u r to  

se v e n te e n a f te r th e S e n a te d e b a te s , w h ic h to o k 

p la c e o n F e b ru a ry 2 th ro u g h F e b ru a ry 5 a n d 

F e b ru a ry 9 a n d F e b ru a ry 1 2 . V o tin g fo r th e 

m o tio n w e re o ld F e d e ra l is ts a n d o th e rs in c lu d­

in g , n o ta b ly , D a n ie l W e b s te r . T h o se v o t in g 

a g a in s t th e m o tio n in c lu d e d S e n a to rs B ra n c h a n d 

Jo h n E a to n (b o th o f w h o m w e re n a m e d to  

Ja c k so n’ s c a b in e t th re e w e e k s la te r ) a n d S e n a­

to rs T a z e w e ll , H a y n e , W o o d b u ry a n d W h ite , 

w h o w e re p ro m in e n tly m e n tio n e d fo r  th e c a b in e t 

a t th a t t im e .

T h e v o te o f  S e n a to r Jo h n so n o f  K e n tu c k y is 

i l lu s tra t iv e o f th e p o l i t ic a l e n v iro n m e n t. O n 

C h r is tm a s D a y 1 8 2 8 , Jo h n so n w ro te C r it te n d e n 

w ish in g h im  w e ll a n d in d ic a t in g th a t h e w a s in  

fa v o r o f  th e n o m in a tio n , b u t u n d e r h e a v y p a r ty 

p re ssu re to  v o te a g a in s t i t . 1 6 Jo h n so n , w h o h a d a n 

e y e o n th e c a b in e t o r  C o u r t h im se lf , v o te d a g a in s t 

C h a m b e rs’ a m e n d m e n t o n F e b ru a ry 1 2 . S u b se­

q u e n tly , Jo h n so n d id n o t c a s t a v o te , b e c a u se 

m in u te s la te r , b y  a v o te o f  tw e n ty - th re e to  se v e n­

te e n , th e S e n a te re so lv e d “ [ t ]h a t i t  is n o t e x p e d i­

e n t to a c t u p o n th e n o m in a tio n o f  Jo h n J . [s ic ]

C r it te n d e n , a s a Ju s t ic e o f  th e S u p re m e C o u r t o f  

th e U n ite d S ta te s , d u r in g th e p re se n t se ss io n o f  

C o n g re ss .”  S im ila r ly , C la y w ro te C r it te n d e n th a t 

h e h a d p e rso n a l ly se e n S e n a to rs T y le r a n d S m ith 

(S o u th C a ro l in a ) , a n d e a c h se n a to r h a d in d ic a te d 

h is su p p o r t fo r  C r it te n d e n . In  fa c t, S m ith v o te d 

a g a in s t C r it te n d e n , a n d T y le r’ s v o te w a s n o t 

re c o rd e d .1 7

T h e d e b a te i tse l f is a fa sc in a t in g re c o rd o f  th e 

v ita l i ty  o f C o n g re ss a t th a t t im e . C h a m b e rs 

s tre sse d tw o p o in ts : i t  w a s a n u n c o n s t i tu t io n a l 

u su rp a t io n o f p re s id e n tia l p o w e r to ta k e th e 

c h o ic e a w a y f ro m  A d a m s , a n d “ th e p u b l ic w il l  

a n d m u s t b e l ie v e th a t th is M r. C r it te n d e n is 

p o s tp o n e d a n d v ir tu a l ly re je c te d fo r n o o th e r 

e a r th ly re a so n th a n th a t h e w a s n o t in  fa v o r o f  

G e n e ra l Ja c k so n fo r  P re s id e n t.” 1 8

Jo h n B e rr ie n o f  G e o rg ia , th e c h a irm a n o f  th e 

ju d ic ia ry c o m m itte e le d th e f ig h t w ith  S e n a to rs 

H a y n e a n d E a to n . T h e se se n a to rs a rg u e d th a t th e 

w il l  o f  th e p e o p le w o u ld b e c irc u m v e n te d b y  

a l lo w in g A d a m s to se le c t T r im b le’ s su c c e sso r ; 

so m e o f  th e m (S e n a to r H o lm e s e sp e c ia l ly ) su g­

g e s te d th a t la m e d u c k a p p o in tm e n ts sh o u ld n e v e r
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S e n a t o r J o h n  B e r r ie n  o f  G e o r g ia  w a s c h a i r  o f  t h e  S e n a t e 

J u d ic ia r y  C o m m i t t e e d u r in g  t h e  C r i t t e n d e n  n o m in a t io n . 

H e l a t e r  j o in e d  t h e  J a c k s o n c a b in e t a s A t t o r n e y  G e n e r a l .

b e a p p ro v e d .

I t  is n o ta b le th a t th e S e n a te re fu se d to  f i l l  th e 

se a t d e sp ite th re a ts th a t s in c e o n ly fo u r o f  th e 

a u th o r iz e d Ju s t ic e s w e re p re se n t in  W a sh in g to n 

( th e S e c o n d C irc u it Ju s t ic e w a s i l l ,  th e S o u th e rn 

C irc u it Ju s t ic e w a s d e la y e d b y  a n a c c id e n t in  th e 

C a ro l in a s , a n d th e v a c a n c y w a s f ro m  th e S e v­

e n th ) , th e e n tire S u p re m e C o u r t se ss io n m ig h t b e 

lo s t. M o re o v e r , th e S e n a te re je c te d C r it te n d e n 

w ith o u t e v e r d isc u ss in g h is q u a l i f ic a t io n s o r h is 

v ie w s . T h e S e n a te s im p ly a c te d o u t th e p o l i t ic a l 

p h i lo so p h y th a t th e m a jo r i ty m a y ru le w i th  n a k e d 

p o w e r , n o t e v e n b o th e r in g to o f fe r a n y v ia b le 

ju s t i f ic a t io n s . T h e re c o rd is re m a rk a b le fo r i ts  

in se n s it iv i ty to C r it te n d e n th e m a n o r to th e 

p o l i t ic a l p re c e d e n t th a t th e se n a to rs w e re se tt in g .

C r it te n d e n’ s d e fe a t w a s n e ith e r h is la s t e x p e­

r ie n c e w ith  th e sp o i ls sy s te m n o r a s a c a n d id a te 

fo r  th e S u p re m e C o u r t. In  1 8 2 9 , C r it te n d e n su f­

fe re d th e fu r th e r in d ig n ity o f  b e in g re m o v e d a s 

U .S . A tto rn e y fo r  K e n tu c k y (d e sp ite h a v in g tw o 

y e a rs le f t o f h is te rm ) in fa v o r o f a Ja c k so n 

sy m p a th iz e r . D u r in g th e n e x t th ir ty - tw o y e a rs , 

C r it te n d e n h a d a n e x tre m e ly d is t in g u ish e d c a­

re e r a s a la w y e r a n d a p o l i t ic ia n . H e a rg u e d

se v e ra l s ig n if ic a n t c a se s b e fo re th e S u p re m e 

C o u r t, se rv e d a s A tto rn e y G e n e ra l u n d e r H a rr iso n 

a n d F il lm o re , a n d re tu rn e d to  th e U n ite d S ta te s 

S e n a te . T h e f in a l i ro n ic e p iso d e o f  h is p o l i t ic a l 

c a re e r o c c u rre d in  M a rc h 1 8 6 1 , w h e n h e w a s 

se v e n ty - fo u r y e a rs o ld . L in c o ln  a c t iv e ly c o n s id­

e re d a p p o in t in g h im  to  th e S u p re m e C o u r t, b e­

c a u se h e w a s f ro m  a b o rd e r s ta te w h ic h w a s n o t 

y e t c o m m itte d to  se c e ss io n .1 9 O n c e a g a in , o p p o­

s it io n to h is n o m in a tio n d e v e lo p e d in  th e S e n­

a te— th is t im e b e c a u se h is p o s it io n o n s la v e ry 

w a s to o m ild  fo r  th e ra d ic a ls a n d to o e x tre m e fo r  

th e S o u th e rn sy m p a th iz e rs— a n d o n c e a g a in h is 

c a n d id a c y fo r th e C o u r t fa i le d b e fo re i t e v e n 

re a c h e d th e S e n a te f lo o r .

R e tu rn in g to  F e b ru a ry 1 8 2 9 , a f te r C r i t te n d e n 

w a s d isp o se d o f , sp e c u la t io n b e g a n a b o u t w h o m  

P re s id e n t-E le c t Ja c k so n w o u ld n o m in a te to th e 

S u p re m e C o u r t. S in c e T r im b le (a n d C r it te n d e n 

a n d T o d d fo r  th a t m a tte r ) w e re f ro m  K e n tu c k y , i t  

w a s a ssu m e d th a th is re p la c e m e n t p ro b a b ly w o u ld 

b e f ro m  K e n tu c k y , th o u g h c a n d id a te s f ro m  b o th 

O h io a n d T e n n e sse e e m e rg e d .

T h e le a d in g Ja c k so n ia n s in  K e n tu c k y w e re 

K e n tu c k y S u p re m e C o u r t Ju s t ic e B le d so e , G e o rg e 

B ib b , Jo h n R o w a n , A m o s K e n d a l l , F ra n c is B la ir  

a n d W il l ia m  B a rry . T h e se m e n a t v a r io u s t im e s 

h e ld a lm o s t e v e ry im p o r ta n t o f f ic e in  K e n tu c k y ; 

in  a d d it io n , K e n d a l l , w h o w a n te d to  b e A tto rn e y 

G e n e ra l a n d w h o la te r re p la c e d B a rry a s P o s t­

m a s te r G e n e ra l, w a s th e le a d e r o f  th e ra d ic a l 

p a r ty in K e n tu c k y a n d w a s th e e d ito r o f  th e 

ra d ic a l n e w sp a p e r , KJIHGFEDCBAA rg u s . B a rry h a d b e e n th e 

C h ie f Ju d g e o f  th e “ n e w c o u r t”  (B ib b a n d B la ir  

w e re a lso o n th a t C o u r t) , a n d in  1 8 2 8 , h e ra n a s 

th e Ja c k so n ia n c a n d id a te in  th e A u g u s t g u b e rn a­

to r ia l ra c e . H e n ry C la y’ s c a n d id a te , M e tc a lfe , 

d e fe a te d B a rry . H o w e v e r , la te r in  1 8 2 8 , A n d re w 

Ja c k so n n a rro w ly c a rr ie d K e n tu c k y o v e r A d a m s , 

g a rn e r in g th e m o s t v o te s w h e re B a rry h a d ru n  th e 

s tro n g e s t. B a rry , th u s , b e c a m e a m a rty r to th e 

Ja c k so n ia n c a u se .

B a rry h a d se rv e d in  th e K e n tu c k y le g is la tu re 

a s th e l ie u te n a n t g o v e rn o r o f  K e n tu c k y a n d a s th e 

s ta te se c re ta ry . H e w a s k n o w n a s a n e lo q u e n t 

sp e a k e r a n d h a d a re p u ta t io n a s a le g a l sc h o la r 

f ro m  h is d a y s a s a la w  p ro fe sso r a t T ra n sy lv a n ia 

U n iv e rs i ty . L o n g b e fo re h e s la te d B a rry fo r th e 

S u p re m e C o u r t, Ja c k so n g a v e so m e re a so n s fo r  

se le c t in g h im  w h e n h e w ro te in  1 8 2 2 to  A n d re w 

D o n e lso n ; “  B a rry a n d B le d so e a re b o th m e n o f
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J o h n  C r i t t e n d e n ’ s d e f e a t i n  1 8 2 9 w a s n o t  h is f i n a l  b id  t o  

j o in  t h e  S u p r e m e C o u r t .  H e  w a s c o n s id e r e d f o r  t h e  C o u r t  

b y  P r e s id e n t L in c o ln  i n  1 8 6 1 . H o w e v e r , h is v ie w s o n  

s la v e r y w e r e t o o  c o n s e r v a t i v e f o r  r a d ic a ls i n  t h e  S e n a t e 

a n d  t o o  e x t r e m e f o r  S o u t h e r n s y m p a t h iz e r s .

ta le n t, i t  is  t ru e th e y b o th h a v e b e e n ta k e n w ith  th e 

b a n k . . . . B u t a s la w y e rs u n c o n n e c te d w ith  

P o li t ic k s [s ic ] , th e y a re b o th m e n o f  g re a t ta le n ts .” 2 0

C e rta in fa c ts e m e rg e f ro m  th e le t te rs a n d o th e r 

o r ig in a l d o c u m e n ts o f  th is p e r io d (D e c e m b e r , 

F e b ru a ry , 1 8 2 9 ) , d e sp ite th e c o n fu s io n a n d ru m o r 

th a t e n g u lfe d th e p e r io d : (1 ) th e K e n tu c k y 

Ja c k so n ia n p a r ty w a s a s tro n g fo rc e to  b e c o n s id­

e re d in se le c t in g a n o m in e e fo r th e C o u r t; (2 ) 

Ja c k so n o w e d B a rry a p o l i t ic a l d e b t fo r  h is a c t iv i­

t ie s in 1 8 2 8 ; (3 ) w ith B a rry’ s p o te n t ia l r iv a ls , 

B ib b a n d R o w a n in  th e S e n a te , fo rm e r S e n a to r 

W h ite n o t d e s ir in g th e p o s it io n , a n d o th e r k e y

p o l i t ic ia n s w ith  n o su p e r io r c la im  o r a b i l i ty , W il ­

l ia m  B a rry w a s a s tro n g c a n d id a te w ith  a n e e d fo r  

th e o f f ic e a n d m a n y f r ie n d s ; a n d , (4 ) th e re w e re 

e n o rm o u s p re ssu re s f ro m  Ja c k so n ia n s in  e v e ry 

re g io n o f  th e c o u n try to re c e iv e a sh a re o f  th e 

sp o i ls o f  v ic to ry .

T h u s , in o n e m o v e , A n d re w Ja c k so n c o u ld 

d isc h a rg e a n u m b e r o f  p o l i t ic a l d e b ts a t a lo w  c o s t 

to  h im se lf w h e n m e a su re d a g a in s t th e p r ic e to  h im  

o f  h is c a b in e t a p p o in tm e n ts . T h e re is  n o e v id e n c e 

th a t B a rry’ s ju d ic ia l p h i lo so p h y w a s c o n s id e re d 

b y Ja c k so n , o r b y a n y o n e e lse . T h e d e c is io n to  

n o m in a te W il l ia m  B a rry to th e S u p re m e C o u r t 

w a s p a ra m o u n tly a p o l i t ic a l d e c is io n th a t so m e­

o n e w h o a rd e n tly su p p o r te d A n d re w Ja c k so n in  

1 8 2 8 w o u ld b e re w a rd e d w ith a p la c e o n th e 

C o u r t. T o th a t e x te n t, th e g o a ls o f  th e se n a to rs 

w h o d e fe a te d Jo h n C r it te n d e n w e re c o m p le te ly 

re a l iz e d .

N o t e v e ry o n e a g re e d o n B a rry’ s c o m p e te n c e 

a n d ro le in  K e n tu c k y p o l i t ic s . Jo h n P o p e , w h o 

c o n s id e re d h im se lf a to p c a n d id a te fo r  th e b e n c h 

a n d th e c a b in e t, w ro te to Ja c k so n th a t B a rry “ is 

n o t f i t  fo r  a n y s ta t io n w h ic h re q u ire s g re a t in te l­

le c tu a l fo rc e o r m o ra l f i rm n e ss , b u t h e is a g e n tle­

m a n in  h is d e p o r tm e n t a n d a m ia b le in  h is p r iv a te 

re la t io n s .” 2 1 P o p e a lso c h a rg e d B a rry w ith  lo s in g 

th e s ta te h o u se fo r  th e D e m o c ra ts a n d je o p a rd iz­

in g Ja c k so n’ s c h a n c e s in th e s ta te , n o t a id in g 

th e m . H e su g g e s te d a m in o r p o s t fo r B a rry , fo r  

e x a m p le , th e g o v e rn o rsh ip o f  A rk a n sa s . Ja c k so n 

o b v io u s ly d id  n o t a g re e w ith  P o p e’ s e v a lu a t io n o f  

h im se lf o r o f  B a rry , fo r  B a rry w a s se le c te d to  f i l l  

th e v a c a n c y le f t b y Ju s t ic e T r im b le’ s d e a th a n d 

P o p e w a s se n t to  A rk a n sa s .

B a rry (w h o b e c a m e P o s tm a s te r G e n e ra l 

B a rry , n o t Ju s t ic e B a rry ) re m a in e d in  Ja c k so n’ s 

c a b in e t e v e n a f te r th e re s t o f  th e o r ig in a l m e m­

b e rs sp l i t w ith  h im . Ja c k so n w ro te in  1 8 3 1 th a t h e 

c o u ld a lw a y s c o n f id e in  B a rry u n d e r a n y c irc u m­

s ta n c e s .2 2 N e v e r th e le ss , b y 1 8 3 5 , B a rry h a d ju s­

t i f ia b ly  g a in e d a re p u ta t io n fo r i r re sp o n s ib i l i ty 

a n d la c k o f  p r in c ip le in  ru n n in g th e P o s t O ff ic e , 

a n d Ja c k so n w a s fo rc e d to re p la c e h im , th u s 

ig n o b ly e n d in g h is c a re e r in  th e Ja c k so n a d m in­

is tra t io n .2 3

Jo h n M c L e a n’ s p o l i t ic a l c a re e r s tre tc h e d o v e r 

f i f ty  y e a rs . H e w a s , in tu rn , a c o n g re ssm a n , a 

S u p re m e C o u r t Ju d g e in  O h io , a n u n su c c e ss fu l 

se n a to r ia l c a n d id a te , a c o m m iss io n e r o f  th e P u b­

l ic  L a n d O ff ic e , th e U n ite d S ta te s P o s tm a s te r
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W i l l i a m  B a r r y  s e r v e d a s P o s t m a s t e r G e n e r a l f r o m  1 8 2 9 

u n t i l  1 8 3 5 . H is  c a n d id a c y f o r  t h e  S u p r e m e C o u r t  f e l l  a p a r t  

a f t e r  J o h n  M c L e a n  s e t h is s ig h t s o n  t h e B e n c h . H e  w a s 

n o m in a t e d P o s t m a s t e r G e n e r a l i n s t e a d .

G e n e ra l u n d e r th re e p re s id e n ts , a S u p re m e C o u r t 

Ju s t ic e fo r  th ir ty - tw o  y e a rs a n d a p e re n n ia l c a n d i­

d a te fo r th e p re s id e n c y .2 4 C la y w a s M c L e a n’ s 

p o l i t ic a l e n e m y , a n d h e c o m p la in e d th a t M c L e a n’ s 

M a c h ia v e l l ia n p e rso n a l i ty p re v e n te d C la y f ro m  

f in d in g a b a s is fo r f i r in g  h im  f ro m  th e A d a m s 

a d m in is tra t io n . M c L e a n’ s c o m p le x a n d m e rc u­

r ia l p e rso n a l i ty a l lo w e d h im  to b e id e n t i f ie d p o­

l i t ic a l ly  a n d p e rso n a l ly w ith M a d iso n , M o n ro e 

a n d A d a m s , a n d la te r w i th  Ja c k so n a n d C a lh o u n . 

T o  t ry  to  c h a ra c te r iz e M c L e a n p o l i t ic a l ly  w o u ld 

b e to d o w h a t h is c o n te m p o ra r ie s c o u ld n o t. H e 

w a s a c o n tro v e rs ia l f ig u re , b e c a u se n o fa c t io n 

c o u ld b e su re o f  h is a l le g ia n c e s b u t v ir tu a l ly  e v e ry 

p o l i t ic a l p a r ty w a s se d u c e d b y h is ta le n ts . A s a 

re su lt , h e w a s a p ro m in e n t, i f  u n su c c e ss fu l, c a n­

d id a te fo r  p re s id e n t fo r  o n e n a tio n a l p a r ty o r th e 

o th e r ( ra n g in g f ro m  th e Ja c k so n ia n D e m o c ra ts in  

1 8 3 2 to  th e W h ig s in  1 8 4 4 to  th e L in c o ln R e p u b­

l ic a n s in 1 8 6 0 ) d u r in g h is e n tire th ir ty - tw o y e a r 

te n u re o n th e c o u r t.2 5

F ro m 1 8 2 3 to  1 8 2 9 , M c L e a n w a s a n e x c e l le n t 

P o s tm a s te r G e n e ra l. A d a m s la te r c o m m e n te d th a t 

h e p e r fo rm e d h is d u tie s b e tte r th a n a n y o th e r 

P o s tm a s te r G e n e ra l to  d a te . M c L e a n g re a t ly e x­

p a n d e d th e P o s t O ff ic e a n d th e v a lu e o f h is 

p o s it io n in  th e g o v e rn m e n t d u r in g th e c o u n try’ s 

fo rm a tiv e y e a rs .2 6 M c L e a n w a s v e ry p o p u la r in  

O h io a n d la te r in  P e n n sy lv a n ia , a n d a m o n g h is 

fe l lo w  M e th o d is ts . T h o u g h h e w a s a n a b le a d m in­

is tra to r a n d a c o m p e te n t la w y e r , h e w a s f i rs t , la s t 

a n d a lw a y s a n a m b it io u s p o l i t ic ia n .

M c L e a n ’  s m o s t b r i l  l ia n t p o l i t ic a l p e r fo rm a n c e 

w a s g iv e n w h e n h e w a s A d a m s’  P o s tm a s te r G e n­

e ra l in  1 8 2 7 a n d 1 8 2 8 . M c L e a n se n se d c o rre c t ly 

th a t A d a m s w a s in  d e e p p o l i t ic a l t ro u b le a n d th a t 

a g g re ss iv e p o l i t ic a l su p p o r t o f  th e C la y -A d a m s 

fo rc e s w o u  Id  m a k e p o l i t ic a l e n e m ie s w h o se p o w e r 

c o u ld c ru sh h im  in 1 8 2 9 .2 7 H o w e v e r , M c L e a n 

a lso re a l iz e d th a t o p e n sy m p a th y w ith  th e Ja c k so n 

fo rc e s c o u ld c o s t h im h is jo b a s w e ll a s h is 

p o l i t ic a l p e rc h . S o , in 1 8 2 7 a n d 1 8 2 8 , in  e v e ry 

le t te r h e w ro te a n d in  e v e ry d u ty h e p e r fo rm e d , 

M c L e a n m a d e a n a rd u o u s a n d o b v io u s e f fo r t to  

m a in ta in h is n e u tra l i ty . H e w ro te h is f r ie n d Ja m e s 

M o n ro e2 8 a n d o th e r f r ie n d s a n d su p p o r te rs , in ­

c lu d in g Ja c k so n h im se lf , le t te rs p re a c h in g a n d 

d e fe n d in g n e u tra l i ty .2 9 F o r e x a m p le , in  1 8 2 7 , h e 

w ro te Ja c k so n th a t, “  I t  a p p e a rs to  m e th a t e le c t io n 

o f  th e P re s id e n t is th e b u s in e ss o f  th e p e o p le , a n d 

th a t o f f ic e rs o f  g o v e rn m e n t sh o u ld c a re fu l ly a b­

s ta in f ro m  a n y in te rv e n t io n w ith  i t .” 3 0 D u r in g th e 

e le c t io n , M c L e a n c o n tin u e d to  p le d g e h is su p p o r t

J a m e s M o n r o e  r e c e iv e d m a n y  l e t t e r s f r o m  P o s t m a s t e r 

G e n e r a l J o h n  M c L e a n  p r e a c h in g t h e  im p o r t a n c e  o f  n e u­

t r a l i t y  i n  t h e  A d a m s - J a c k s o n r a c e .
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to th e A d a m s a d m in is tra t io n , b u t h e a lso re­

m a in e d o n g o o d te rm s w ith  C a lh o u n , Ja c k so n a n d 

o th e r a d m in is tra t io n fo e s .

N o t su rp r is in g ly , M c L e a n’ s p o s tu re in fu r i ­

a te d A d a m s’ m o s t a rd e n t su p p o r te rs , in c lu d in g 

H e n ry C la y . T h e y in te rp re te d M c L e a n’ s n e u tra l­

i ty  a s p ro -Ja c k so n , a n d m a n y o f  th e G e n e ra l’ s 

su p p o r te rs a g re e d .3 1 In  th e H o u se o f  R e p re se n ta­

t iv e s , C o n g re ssm e n C la rk e , L itc h e n a n d B u c k n e r 

a n d , in th e c a b in e t, S e c re ta ry o f W a r Ja m e s 

B a rb o u r a n d h is re p la c e m e n t P e te r P o r te r o p­

p o se d M c L e a n a n d u rg e d h is d ism issa l. H e n ry 

C la y v o c ife ro u s ly a d v o c a te d M c L e a n’ s re m o v a l 

a n d is  ru m o re d to  h a v e v e to e d e v e n th e th o u g h t o f  

e le v a t in g M c L e a n to th e C o u r t in 1 8 2 6 w h e n 

Ju s t ic e T o d d d ie d .

D u r in g th e e le c t io n , M c L e a n w a s b e in g p u l le d 

b y b o th s id e s to d o o n e th in g o r a n o th e r . 

R ic h a rd so n , f ro m  th e Ja c k so n c a m p , u rg e d h im  a s 

la te a s O c to b e r 1 8 2 8 to re s ig n h is p o s it io n a n d 

h e lp Ja c k so n in  O h io , b e c a u se a f te r th e e le c t io n , 

C la y a n d A d a m s w il l ,  “ p ro s tra te y o u in  th e n a­

t io n .” 3 2 M c L e a n re sp o n d e d th a t h e w o u ld n o t 

re s ig n n o r in te r fe re in  a n y w a y in  th e e le c t io n a n d 

th a t h e w o u ld re ly  o n th e p e o p le to  v in d ic a te h im . 

H e d id , in  fa c t, s te e r a n e u tra l c o u rse a c c o rd in g to  

h is b io g ra p h e r “ w ith  M a c h ia v e l l ia n a d ro itn e ss .”

N e v e r th e le ss , m a n y o f h is c o n te m p o ra r ie s 

c o n s id e re d h im  a Ja c k so n ia n sy m p a th iz e r a n d a 

t ra i to r to  A d a m s . O n e p o s t-e le c t io n c o m m e n ta­

to r re m a rk e d , “ I f  M r.  A d a m s h a d d ism isse d Jo h n 

M c L e a n e ig h te e n m o n th s a g o th e re su lt w o u ld 

h a v e b e e n d if fe re n t in  O h io .” 3 3

T h e re a so n fo r  th e fo re g o in g p o l i t ic a l re a c­

t io n is th a t in 1 8 2 8 , in  th e m id s t o f  a tu rb u le n t 

p o l i t ic a l c a m p a ig n , n e u tra l i ty w a s th o u g h t im ­

p o ss ib le . In  th is b it te r e le c t io n , a p o l i t ic ia n w a s 

e ith e r fo r  A d a m s o r fo r  Ja c k so n , a n d n o m id d le 

c o u rse w a s to le ra te d . In  su b s ta n t iv e a c t io n a n d 

w o rd , M c L e a n w a s n e u tra l , b u t h is n e u tra l i ty a s 

P o s tm a s te r G e n e ra l w a s a b la ta n t o m iss io n a s fa r 

a s A d a m s’ su p p o r te rs w e re c o n c e rn e d . B y  n o t 

m o b il iz in g th e P o s t O ff ic e b e h in d A d a m s , a n d 

n o t o rg a n iz in g su p p o r t fo r  h im  in  h is o th e r a re a s 

o f  in f lu e n c e , M c L e a n w a s a b d ic a t in g h is p o l i t i ­

c a l re sp o n s ib i l i ty to A d a m s . H o w e v e r , A d a m s 

c o u ld n o t d isc h a rg e M c L e a n w ith o u t id e n t i fy in g 

a n y w ro n g d o in g a s a n e x c u se b e c a u se to d o so 

w o u ld h a v e b e e n a n a d m iss io n th a t a n e x p l ic i t 

d u ty o f  M c L e a n’ s o f f ic e w a s p o l i t ic a l su p p o r t. 

L a te r , in  A p r i l  o f  1 8 2 9 , A d a m s w ro te B a rb o u rIHGFEDCBA

J a m e s B a r b o u r ,  b r o t h e r  o f  J u s t i c e P h i l i p  B a r b o u r ,  s e r v e d 

a s S e c r e t a r y o f W a r  u n d e r  P r e s id e n t J o h n  Q u in c y  A d a m s 

a n d  o p p o s e d M c L e a n  a n d  u r g e d  h is  d is m is s a l a s P o s t m a s­

t e r  G e n e r a l .

a n d a c k n o w le d g e d th a t M c L e a n m a y h a v e a c te d 

a s a p o l i t ic a l n e u tra l , b u t h e in t im a te s h is d issa t­

is fa c t io n w ith th is ro le .3 4 T h o u g h A d a m s w a s 

su sp ic io u s o f M c L e a n d u r in g h is a d m in is tra­

t io n— a lw a y s lo o k in g fo r e v id e n c e o f  d u p l ic­

i ty — h e a p p a re n t ly h e ld n o g ru d g e a g a in s t h im ; 

fo r  o n M a rc h 1 4 ,1 8 2 9 , h e w ro te th a t h e w a s v e ry 

p le a se d b y th e a p p o in tm e n t o f  M c L e a n to th e 

C o u r t.3 5

A f te r  Ja c k so n’ s e le c t io n , th e re w a s a c o n se n­

su s a b o u t a n u m b e r o f  p o l i t ic a l “ fa c ts” : (1 ) Ja c k - 

so n w o u ld n o t se e k a se c o n d te rm ; (2 ) th e p e rso n s 

se le c te d fo r th e c a b in e t w o u ld b e in th e b e s t 

p o s it io n fo r  e le c t io n in  1 8 3 2;3 6 (3 ) C a lh o u n , V a n 

B u re n a n d M c L e a n w e re th e m o s t p o p u la r a n d 

p o w e r fu l p o l i t ic ia n s in  th is n e w p a r ty ; a n d , (4 ) 

C a lh o u n , V a n B u re n a n d M c L e a n w o u ld b e th e 

to p c a n d id a te s fo r  th e p re s id e n c y in  fo u r y e a rs .3 7

F ro m M c L e a n’ s p e rsp e c t iv e , th e re c o rd is 

sc a rc e a s to h is a c t iv i t ie s f ro m  D e c e m b e r 1 8 2 8 

u n ti l M a rc h 1 8 2 9 . T h re e a sp e c ts o f  h is b e h a v io r 

d u r in g th e in te r re g n u m a re c le a r . F irs t, M c L e a n 

a sp ire d to  a h ig h e r p o s it io n in  Ja c k so n’ s g o v e rn­

m e n t th a n h e h a d u n d e r th e A d a m s a d m in is tra­

t io n , p re fe ra b ly S e c re ta ry o f W a r o r N a v y . 

M c L e a n , h o w e v e r , d id  n o t b e l ie v e h e h a d a c o m­

m itm e n t o n th e p a r t o f  Ja c k so n , fo r  o n th e la s t d a y 

o f  1 8 2 8 , h e w ro te “ I  k n o w  n o t w h a t m a y b e m y  

fa te u n d e r th e n e w a d m in is tra t io n .” 3 8 S e c o n d ,
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R a c h e l J a c k s o n d ie d  o n ly  o n e m o n t h  a f t e r  h e r  h u s b a n d 

w a s e le c t e d p r e s id e n t . H e r  u n t im e ly  d e a t h  d a m p e n e d t h e  

v ic t o r io u s  s p i r i t  o f  t h e  J a c k s o n ia n s a n d  s lo w e d d o w n  t h e  

p r o c e s s io n o f  p r o s p e c t i v e o f f i c e  h o ld e r s .

M c L e a n w a s p ro b a b ly a sk e d b y Ja c k so n to re­

m a in a s P o s tm a s te r G e n e ra l in  e a r ly F e b ru a ry , 

a n d h e a g re e d to  d o so i f  th e p o s it io n w e re g iv e n 

c a b in e t ra n k (a n d th e re fo re , m o re p re s t ig e , a l i t t le  

m o re p o w e r a n d m o re m o n e y ) . T h ird , b e fo re 

M a rc h 1 8 2 8 , M c L e a n d id  n o t se e k n o r d id h e w a n t 

a se a t o n th e S u p re m e C o u r t; ra th e r , h e w a n te d to  

p la c e h im se lf in  a p o s it io n f ro m  w h ic h th e 1 8 3 2  

p re s id e n tia l se a t w o u ld b e a c c e ss ib le .

Ja c k so n d id  n o t e x p la in w h y h e a sk e d M c L e a n 

to  re m a in a s P o s tm a s te r G e n e ra l, b u t th e re is n o 

d o u b t th a t se v e ra l fa c to rs g re a t ly in f lu e n c e d th e 

d e c is io n . M c L e a n w a s k n o w n to b e e x tre m e ly 

f r ie n d ly  w ith  C a lh o u n , Ja c k so n’ s n e w v ic e p re s i­

d e n t a n d n e w  p o l i t ic a l a l ly , a n d in c lu d in g M c L e a n 

in  th e c a b in e t g a v e Ja c k so n a n o p p o r tu n ity to  

re w a rd th is fa c t io n o f  h is n e w a n d f ra g i le c o a l i­

t io n . A d d it io n a l ly , M c L e a n w a s v e ry p o p u la r in  

th e W e st, a n d h is se le c t io n g a v e th a t re g io n o f  th e 

c o u n try re p re se n ta t io n in  th e c a b in e t. O f  c o u rse , 

M c L e a n’ s a b i l i ty  a s a n a d m in is tra to r a n d h is f in e 

re c o rd a s P o s tm a s te r G e n e ra l a id e d th e d e c is io n . 

F in a l ly , M c L e a n’ s n e u tra l i ty d u r in g th e e le c t io n , 

w h ic h w o rk e d to  th e a d v a n ta g e o f  Ja c k so n , w a s 

p e rc e iv e d to  b e a d e b t w h ic h h a d to  b e re p a id . O n

th is su b je c t, h is to ry le a v e s n o d o u b t: M c L e a n’ s 

p o s it io n in  th e A d a m s a d m in is tra t io n d id  n o t h u r t 

h im ; M c L e a n f ig u re s p ro m in e n tly in  a l l o f  th e 

p o s t-e le c t io n sp e c u la t io n a b o u t th e c a b in e t; a n d , 

h is re te n t io n a s P o s tm a s te r G e n e ra l su rp r ise d n o 

o n e .3 9

T h e e le c t io n o f  1 8 2 8 w a s b it te r ly c o n te s te d , 

a n d th e re su lts o f  i t  w e re n o t e n tire ly c le a r to  

Ja c k so n u n ti l  th e se c o n d w e e k in  D e c e m b e r . T h e n 

t r iu m p h m e t t ra g e d y o n D e c e m b e r 2 8 , 1 8 2 8 , 

w h e n Ja c k so n’ s b e lo v e d w ife  R a c h e l d ie d . F o r a 

m o n th th e re a f te r , Ja c k so n’ s c o rre sp o n d e n c e w a s 

d o m in a te d b y re fe re n c e s to  h is g r ie f .4 0 T h e u su a l 

p ro c e d u re d u r in g th is e ra w a s fo r  th e s ta te le g is­

la t iv e m e m b e rs o f  th e v ic to r’ s p a r ty to  a p p ro a c h 

th e so o n - to -b e p re s id e n t w ith  a l is t o f  n o m in a­

t io n s a n d fo r  in d iv id u a ls to  so l ic i t a p p o in tm e n ts 

o n th e ir o w n a n d o th e rs’ b e h a lf . A f te r th e 1 8 2 8 

e le c t io n , p o te n t ia l c a n d id a te s w e re p la c e d in  a n 

a w k w a rd a n d u n c o m fo r ta b le p o s it io n . F o r a p­

p ro x im a te ly th e f i rs t th re e w e e k s in  D e c e m b e r , 

Ja c k so n re c e iv e d th e u su a l c o n g ra tu la to ry le t te rs 

w ith in f re q u e n t so l ic i ta t io n s fo r o f f ic e . T h o se 

re q u e s ts w e re p re su m a b ly to  fo l lo w  sh o r t ly . B u t 

o n th e d e a th o f  Ja c k so n’ s w ife , su c h c o rre sp o n­

d e n c e w a s im p ro p e r a n d im p o l i te .

N e v e r th e le ss , b y  F e b ru a ry 1 8 2 9 ( l ik e  Ja n u a ry 

1 9 9 3 ) , W a sh in g to n w a s , a s E v e re tt d e sc r ib e d i t ,

J o h n C a lh o u n w a s V ic e P r e s id e n t d u r in g P r e s id e n t 

J a c k s o n’ s f i r s t  t e r m .  J a c k s o n a s k e d M c L e a n , a  p o l i t i c a l  

a l l y  o f  C a lh o u n ’ s , t o  r e m a in  a s P o s t m a s t e r G e n e r a l t o  

s t r e n g t h e n C a lh o u n ’ s t i e s t o  J a c k s o n .



6 8 JOURNAL 1993IHGFEDCBA

M a r t in  V a n  B u r e n  w a s a p p o in t e d S e c r e t a r y o f  S t a t e b y  

J a c k s o n i n  F e b r u a r y  1 8 2 9 . H e  h e ld  t h e  p o s i t i o n  u n t i l  1 8 3 1 

w h e n h e r e s ig n e d i n  s u p p o r t  o f  P r e s id e n t J a c k s o n i n  t h e  

P e g g y E a t o n  a f f a i r .  H e  w a s e le c t e d V ic e  P r e s id e n t i n  1 8 3 2 

a n d  P r e s id e n t i n  1 8 3 6 .

“ th ro n g e d , a n d G e n e ra l Ja c k so n b e s ie g e d w ith  

o f f ic e h u n te rs . H e is p e rp e tu a l ly su rro u n d e d b y  a 

c o u tu r ie re o f  p e rso n a l f r ie n d s .” 4 1 In c lu d e d in  th is 

sm a ll g ro u p th a t in su la te d Ja c k so n w e re S e n a to r 

Jo h n E a to n , Ja m e s H a m ilto n , S e n a to r W h ite a n d 

W il l ia m  B e rk e le y L e w is . E a r ly in  F e b ru a ry , V a n 

B u re n w a s a sk e d to  b e S e c re ta ry o f  S ta te , th o u g h 

th is d e c is io n a s w e ll a s E a to n’ s se le c t io n fo r  th e 

W a r D e p a r tm e n t w a s m a d e in  e a r ly D e c e m b e r .4 2 

C a lh o u n o p p o se d th e fo rm e r a n d fa v o re d T a z e w e ll 

w h o w a s la te r a p p o in te d m in is te r to  E n g la n d , b u t 

V a n B u re n’ s fa c t io n w o n th is in te rn a l b a tt le . 

Ja c k so n h a d a d if f ic u l t  ta sk t ry in g  to  b a la n c e th e 

C a lh o u n a n d V  a n B u re n fa c t io n s o f  h is n e w  p a r ty , 

a s e a c h fa c t io n w a s p u sh in g a n e n tire s la te o f  

c a n d id a te s .4 3

B y  th e m id d le o f  F e b ru a ry , i t  w a s c le a r th a t 

V a n B u re n w o u ld b e S e c re ta ry o f  S ta te ; E a to n 

w o u ld b e S e c re ta ry o f  W a r; a n d , M c L e a n w o u ld 

b e P o s tm a s te r G e n e ra l w ith  th e o th e r c a b in e t s lo ts 

s t i l l  o p e n . M c L e a n h a d c o n se n te d to re m a in in g

u n d e r th e a ssu m p tio n th a t h e w a s to  re ta in c o n tro l 

o v e r th e d e p a r tm e n t, a n d th e re w o u ld  b e n o  u n ju s­

t i f ie d  p u rg e s .4 4 B u t ru m o rs a n d f in a l ly , a n a r t ic le 

in  th e KJIHGFEDCBAT e le g ra p h (F e b ru a ry 2 6 ) in d ic a te d th a t th e 

d e p a r tm e n t h a d b e e n b ro u g h t in to  th e c a b in e t fo r  

th e p u rp o se o f  fa c i l i ta t in g p ro sc r ip t io n .

M c L e a n w a s fa c in g a p e rso n a l c r is is . T h e 

e n tire b a s is o f  h is p o l i t ic a l fu tu re la y  in  th e lo y a l 

P o s t O ff ic e w o rk e r fo rc e , w h ic h h e h a d p a in s ta k­

in g ly  c o u r te d fo r  f iv e  y e a rs . H e s im p ly c o u ld n o t 

a f fo rd to  f i re  e v e n a p o r t io n o f  th e se p e o p le a n d 

re p la c e th e m w ith  Ja c k so n su p p o r te rs . N e v e r th e­

le ss , h e n e e d e d a h ig h p o l i t ic a l o f f ic e to  k e e p h im  

in  a p o s it io n to c o m p e te fo r th e p re s id e n c y in  

1 8 3 2 .

M c L e a n c o n c e iv e d o f  a c le v e r so lu t io n to  h is 

p ro b le m . H e w e n t to  S e c re ta ry o f  W a r d e s ig n a te 

E a to n a n d su g g e s te d a sw itc h in  th e ir a p p o in t­

m e n ts . E a to n a g re e d o n  th e c o n d it io n th a t Ja c k so n 

su s ta in th e a c t io n , a n d a t f i rs t , th e G e n e ra l d id  so . 

H o w e v e r , Ja c k so n la te r re g re tte d th is d e c is io n , 

a n d a n e n v o y re la y e d th e m e ssa g e to  M c L e a n .

M c L e a n th e n w e n t to Ja c k so n to se e k h is 

a ssu ra n c e th a t w id e sp re a d re p la c e m e n t o f  A d ­

a m s su p p o r te rs w ith  Ja c k so n su p p o r te rs w o u ld 

n o t o c c u r in  th e P o s t O ff ic e D e p a r tm e n t. D u r in g 

th is m e e tin g , Ja c k so n p e rso n a l ly , a n d th e re a f te r 

th ro u g h a id e s , m a d e e f fo r ts to  e n c o u ra g e M c L e a n 

to re m a in in  th e c a b in e t; h o w e v e r , Ja c k so n re­

fu se d to g iv e a f i rm  c o m m itm e n t n o t to p u rg e 

A d a m s’  su p p o r te rs f ro m  th e P o s t O ff ic e . E v e n ts 

w e re p ro c e e d in g ra p id ly a s F e b ru a ry c lo se d a n d 

in a u g u ra t io n d a y a p p ro a c h e d . O n F e b ru a ry 2 6 , 

W il l ia m  B a rry w a s fo rm a l ly se le c te d fo r th e 

v a c a n t C o u r t se a t. T h e re s t o f  th e c a b in e t w a s a lso 

f i l le d  in sh o r t o rd e r w ith S a m u e l In g h a m fo r  

T re a su ry , B e rr ie n a s A tto rn e y G e n e ra l, a n d Jo h n 

B ra n c h a s S e c re ta ry o f  th e N a v y . I t  w a s o b se rv e d 

a t th e t im e th a t, “ In th is im p o r ta n t w o rk b y  

P re s id e n t Ja c k so n , n o th o u g h t a p p e a re d to b e 

g iv e n to th e f i tn e ss o f th e p e rso n s fo r th e ir 

p la c e s .” 4 5 I t  a p p e a rs th a t a l l o f  Ja c k so n’ s se le c­

t io n s w e re m a d e o n th e b a s is o f  p o l i t ic a l a l le­

g ia n c e , n o t sk i l l , a n d th e a p p o in tm e n ts w e re 

c r i t ic iz e d w id e ly la te r .

M c L e a n’ s o p tio n s w e re n o w  n a rro w in g s ig­

n if ic a n t ly . H e c o u ld re m a in in  th e c a b in e t a n d 

d e s tro y h is p o l i t ic a l b a se ; h e c o u ld re s ig n f ro m  

th e c a b in e t a n d d e s tro y h is p o l i t ic a l p la tfo rm a n d 

m a k e e n e m ie s o f th e n e w ly e m p o w e re d 

Ja c k so n ia n s ; o r , h e c o u ld c o n tr iv e a so lu t io n
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A n d r e w  J a c k s o n s e r v e d t w o  t e r m s  a s p r e s id e n t , f d l i n g  f i v e  S u p r e m e C o u r t  

v a c a n c ie s i n  t h e  p r o c e s s . J o h n  M c L e a n  w a s t h e  f i r s t a n d  s e r v e d l o n g e r  t h a n  

a n y  o f  J a c k s o n’ s o t h e r  n o m in e e s e x c e p t J a m e s M o o r e  W a y n e .

a c c e p ta b le to Ja c k so n . M c L e a n m a d e a fa te fu l 

d e c is io n . O n M a rc h 5 , 1 8 2 9 , th e d a y a f te r th e 

in a u g u ra t io n , a c c o rd in g to Ja m e s H a m ilto n , a 

c lo se a d v iso r o f  Ja c k so n , “ T h e d a y b e fo re th e 

n o m in a tio n w a s m a d e , In g h a m , a t M c L e a n’ s in ­

s ta n c e , c a l le d u p o n th e P re s id e n t a n d to ld h im  th a t 

th e P o s tm a s te r G e n e ra l w o u ld l ik e to ta k e th e 

o f f ic e o f  Ju d g e .”  A c c o rd in g to  A m o s K e n d a l l , a 

p ro m in e n t K e n tu c k y p o l i t ic ia n , th is a c t io n w a s 

“ m e re ly a s a te m p o ra ry w ith d ra w a l.” 4 6 B e ll , a n­

o th e r K e n tu c k y p o l i t ic ia n , sp o k e a b o u t M c L e a n’  s 

m o tiv a t io n s , c o m m e n tin g th a t “ h e p ru d e n tly 

y ie ld e d to  c irc u m s ta n c e s”  a n d th a t h e w a s “ k ic k e d 

u p s ta irs”  fo r  h is re c a lc i tra n c e o v e r p ro sc r ip t io n .4 7 

T h e re w a s u n a n im o u s a g re e m e n t th a t th e is su e 

o v e r w h ic h M c L e a n le f t  th e c a b in e t w a s th e f i r in g  

o f  P o s tm a s te rs fo r p o l i t ic a l p u rp o se s . M c L e a n 

re m a rk e d a w e e k la te r , “ I  w a s in d u c e d to  in d ic a te 

a p re fe re n c e fo r th e b e n c h b e c a u se . . . . I w a s 

a p p re h e n s iv e th a t m y c o u rse in  th e d e p a r tm e n t 

m ig h t n o t a l to g e th e r h a rm o n iz e w ith  so m e o f  th e 

o th e r b ra n c h e s o f  g o v e rn m e n t.” 4 8

T h e P re s id e n t so l ic i te d th e o p in io n o f  H a m il to n

o n th is sw itc h , w h o e n c o u ra g e d i t ;  

a n d , i f  th e K e n tu c k y d e le g a tio n in  

C o n g re ss a c q u ie sc e d , th e d e a l 

w o u ld b e m a d e . S e n a to r B ib b w a s 

se n t fo r  a n d h e w a s a g re e a b le a n d 

p ro m ise d to  se e k o u t su p p o r t. A f ­

te r L e w is re fu se d to  a c t a s a n in te r­

m e d ia ry , H a m ilto n w e n t to T .P . 

M o o re , a K e n tu c k y C o n g re ssm a n , 

w h o e x p re sse d h e s ita t io n a b o u t 

M c L e a n’ s p o l i t ic a l a c t iv i ty a s a 

ju d g e . I t  w a s a g re e d th a t M c L e a n 

w o u ld b e a p p o in te d i f  a p ro m ise to  

re m a in a p o l i t ic a l f ro m  th e b e n c h 

w e re e x a c te d f ro m  h im . Ja c k so n 

th e n c a l le d fo r  M c L e a n , o u tl in e d 

h is fe e l in g th a t a  ju d g e sh o u ld n o t 

b e in v o lv e d in  p o l i t ic s a n d th e n 

to ld  h im  th a t h e w o u ld b e n o m i­

n a te d . T h e n e x t d a y , M a rc h 6 , 

M c L e a n w a s n o m in a te d fo r th e 

C o u r t in  th e S e n a te b y  Ja c k so n .

O n M a rc h 9 , M c L e a n se n t h is 

re s ig n a tio n a s P o s tm a s te r G e n e ra l 

to  Ja c k so n , a n d o n th e sa m e d a y , 

B a rry  ’  s n a m e w a s se n t to  th e S e n­

a te fo r  th a t p o s it io n . T h e n o m in a­

t io n  h it  th e S e n a te l ik e  a “ th u n d e r­

c la p .”  C a lh o u n a n d a n y o f th e se n a to rs w e re 

s tu n n e d b y  th e a p p o in tm e n t w h ic h w o u ld re m o v e 

a p o te n t ia l ly in f lu e n t ia l p o l i t ic a l f ig u re f ro m  th e 

h e a r t o f  th e g o v e rn m e n t.4 9

P ro sc r ip t io n is ts su c h a s G re e n w e re p le a se d 

to b e r id  o f  th e o b s t in a te M c L e a n a n d g e t th e 

m a lle a b le B a rry in  h is p la c e . B u t B ra n c h , E a to n 

a n d B e rr ie n w ith in  th e c a b in e t w e re a g a in s t th e 

sw itc h fo r  th e y fe l t , c o rre c t ly , th a t i t  w o u ld  w e a k e n 

th e c a b in e t.5 0 M o o re , w h o h a d fa c i l i ta te d th e 

a c t io n b y  c o n v in c in g th e K e n tu c k y d e le g a tio n o f  

i ts v a lu e , w a s d isa p p o in te d fo r  h e h a d w a n te d to  

b e a p p o in te d P o s tm a s te r G e n e ra l ( le a v in g B a r ry 

o u t) , a n d in s te a d h e w a s se n t to  C o lo m b ia a s th e 

M in is te r . L e w is a n d V a n B u re n w e re p le a se d b y  

th is tu rn o f  e v e n ts fo r i t  e l im in a te d a p o te n t ia l 

e n e m y— so th e y th o u g h t.

T h e d e c is io n w a s a p o l i t ic a l ly  e x p e d ie n t o n e . 

I t  w a s n o t in i t ia te d n o r re a l ly c o n s id e re d th o r­

o u g h ly b y  Ja c k so n . I t  d id  n o t d if fe r  su b s ta n t ia l ly 

f ro m  th e c a b in e t a p p o in tm e n ts in  th a t th e p r im a ry 

c o n s id e ra t io n w a s th e m it ig a t io n o f  th e in te n se 

p e rso n a l a n d p o l i t ic a l p re ssu re e x e r te d o n a l l
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J o h n  M c L e a n  s e r v e d o n  t h e  S u p r e m e C o u r t  f o r  t h i r t y - t w o  

y e a r s . I n  a l l  t h a t  t im e , h e n e v e r g a v e u p  h is p r e s id e n t ia l 

a m b i t io n s , f l i r t i n g  w i t h  t h e n o m in a t io n  o f  t h e  a n t i - M a ­

s o n s , t h e W h ig s , a n d  t h e R e p u b l i c a n s t h r o u g h o u t h is  

c a r e e r .

s id e s ; th e p h i lo so p h y a n d c o m p e te n c e o f th e 

in d iv id u a ls c o n s id e re d w e re n o t sc ru t in iz e d , i f  

e v a lu a te d a t a l l . T o a l le g e th a t th is a p p o in tm e n t 

re f le c ts a n y p a r t ic u la r v ie w p o in t a b o u t th e C o u r t 

e ith e r b y  Ja c k so n o r  h is c o h o r ts w o u ld b e b a se le ss 

sp e c u la t io n . M c L e a n w e n t to  th e C o u r t b e c a u se 

th e re w a s a n o p e n in g in  h is c irc u it , a n d h e w a s 

se e k in g to  f in d  a p la c e in  th e g o v e rn m e n t in  w h ic h 

h e c o u ld se rv e a n d y e t n o t v io la te h is p o l i t ic a l 

g o a ls . Ja c k so n a p p o in te d h im  b e c a u se th is a c t io n 

a l lo w e d Ja c k so n to  d isp le a se th e le a s t n u m b e r o f  

p e o p le a n d p le a se th e w id e s t ra n g e o f  fa c t io n s 

w ith  h is a p p o in tm e n ts . T h e d e c is io n w a s m a d e 

w ith in  tw e n ty - fo u r h o u rs w ith o u t a n y p r io r c o n­

te m p la t io n b y  Ja c k so n a b o u t Jo h n M c L e a n a s a 

S u p re m e C o u r t Ju s t ic e .

Jo h n M c L e a n , th u s , b e c a m e a Ju s t ic e o f  th e 

S u p re m e C o u r t b e c a u se in  d o in g so h e th o u g h t h e 

c o u ld fu r th e r h is g o a l o f  b e c o m in g P re s id e n t. B u t, 

M c L e a n’ s c a re e r d id  n o t d e v e lo p a s h e h a d h o p e d . 

R a th e r th a n b e c o m in g P re s id e n t o r re tu rn in g o f ­

f ic ia l ly  to  p o l i t ic a l l i fe  in  a n y m a n n e r , M c L e a n sa t

o n th e C o u r t fo r th ir ty - tw o y e a rs , o c c a s io n a l ly 

w r it in g o p in io n s a n d d i l ig e n t ly r id in g c irc u it . 

M c L e a n’ s m o s t p ro m in e n t ju d ic ia l le g a c ie s a re 

fo u n d in  th e s ix  v o lu m e s o f  c irc u it o p in io n s h e le f t 

b e h in d , in  a h a lf -d o z e n p ro m in e n t o p in io n s h e 

w ro te fo r  th e C o u r t a n d in  h is c o n tro v e rs ia l d is­

se n t in  th e YXWVUTSRQPONMLKJIHGFEDCBAD red S co tt c a se .5 1

B u t, i f  M c L e a n d id  n o t m e e t h is o w n p o l i t ic a l 

e x p e c ta t io n s , h e c e r ta in ly d id  n o t m e e t Ja c k so n’ s 

e ith e r . W h ile  o n  th e b e n c h , M c L e a n c o n tin u e d h is 

in te re s t in  th e P o s t O ff ic e , c o n s ta n t ly (a n d ju s t i f i ­

a b ly ) c r i t ic iz in g B a rry’ s p e r fo rm a n c e a n d 

Ja c k so n’ s p o l ic ie s in re la t io n to i t . A s n o te d 

e a r l ie r , M c L e a n’ s d ise n c h a n tm e n t w ith  Ja c k so n 

to o k ro o t b e fo re th e a d m in is tra t io n e v e n b e g a n ; 

E v e re tt re p o r ts th a t M c L e a n , o n ly  d a y s b e fo re th e 

in a u g u ra t io n , h a d to ld h im  p e rso n a l ly th a t h e 

w o u ld c o n tin u e to re s is t p ro sc r ip t io n .5 2 T h is is 

o n e p ro m ise th a t h e k e p t.5 3 P o li t ic a l ly , h is a l ig n­

m e n t w ith th e Ja c k so n ia n s ( i f  e v e r re a l) w a s 

t ra n s ie n t; a s e a r ly a s Ju n e 1 6 , 1 8 2 9 , D u f f  G re e n 

w a s a c c u s in g M c L e a n o f  b e in g a t ra i to r to  C a lh o u n 

a n d “ p la y in g fo r  C la y’ s p a r ty .” 5 4 M c L e a n n e v e r 

c o n te m p la te d le a v in g p o l i t ic a l l i fe ,  b u t h e w a n te d 

to  se rv e th e n a tio n a n d th e n e w a d m in is tra t io n o n 

h is o w n te rm s .5 5

M c L e a n a lso n e v e r c e a se d ru n n in g fo r  p re s i­

d e n t. In 1 8 3 2 , th e a n ti-M a so n s o f fe re d h im  th e 

n o m in a tio n (h e la te r d e c l in e d i t  a n d i t  w a s g iv e n 

to W il l ia m  W ir t  a f te r n e ith e r C la y n o r M a rsh a l l 

w a n te d i t ) ; in 1 8 3 6 , h e w a s a n a c t iv e c a n d id a te 

th o u g h h e p u l le d o u t e a r ly w h e n h is c h a n c e s 

d im m e d ; a n d , in  1 8 4 4 , 1 8 4 8 , 1 8 5 6 a n d 1 8 6 0 , h e 

w a s a f re q u e n tly m e n tio n e d c a n d id a te , a l l w h ile 

h e sa t o n th e S u p re m e C o u r t.5 6 M c L e a n w a s 

la b e le d a Je f fe rso n ia n -R e p u b l ic a n , a W h ig , a 

Ja c k so n ia n D e m o c ra t, a n d a n a n ti-M a so n d u r in g 

h is c a re e r , a n d h e re p re se n te d h im se lf a s a g re e in g 

a t o n e t im e o r  a n o th e r w ith  e v e ry im p o r ta n t le a d e r 

o f  th e t im e .

Jo h n M c L e a n’ s p a th to th e S u p re m e C o u r t, 

h is re a so n fo r  se e k in g o u t a p o s it io n o n th e C o u r t 

a n d h is b e h a v io r o n th e C o u r t, i f  n o t e n tire ly 

u n iq u e , w e re u n c o n v e n tio n a l a n d e x tra o rd in a ry . 

H o w e v e r , to  th e e x te n t th a t h is a p p o in tm e n t to  th e 

C o u r t w a s a su p re m e ly p o l i t ic a l e v e n t, h is s to ry is 

a s fa m il ia r a s y e s te rd a y’ s n e w sp a p e r .
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1 T r im b le w a s o n ly  th e se c o n d Ju s t ic e to  f i l l  th e n e w  se a t 

o n th e C o u r t c re a te d o n F e b ru a ry 2 4 ,1 8 0 7 , w h e n C o n g re ss 

p a sse d th e a c t e s ta b l ish in g th e S e v e n th Ju d ic ia l C irc u it 

in c lu d in g T e n n e sse e , O h io a n d K e n tu c k y . T h o m a s T o d d o f  

K e n tu c k y h e ld th a t se a t f ro m  1 8 0 7 u n ti l h is d e a th in  1 8 2 6 . 

T r im b le w a s c o n f irm e d o n  M a y  9 ,1 8 2 6 , b y  a  v o te o f  tw e n ty - 

se v e n to  f iv e , a f te r h is n o m in a tio n c re a te d a m in o r c o n tro­

v e rsy in  th e S e n a te .YXWVUTSRQPONMLKJIHGFEDCBA
2 S ee D . N e v in , “ T o  T h e P re s id e n t, P e g g y E a to n W a s 

C h a s te In d e e d” ,  S m ith so n ia n M a g a zin e 8 5 , V o l. 2 3 , N o . 2  

(M a y 1 9 9 2 ) .

3 C . W a rre n , T h e S u p rem e C o u rt In U .S . H isto ry , 

V o lu m e O n e , R e v . E d ., 7 0 0 -7 0 1 (1 9 3 2 ) ; H . A b ra h a m , Ju s­

t ices a n d P resid en ts 8 5 (1 9 7 4 ) .

4 O n e o f th e m a jo r c o n te n t io n s o fC r i t te n d e n’ s su p p o r te rs 

w a s th a t fu r th e r d e la y w a s h a rm fu l a n d u n ju s t i f ie d . Ja c k so n ia n s 

c o u n te re d th a t A d a m s h a d d e la y e d so lo n g a lre a d y th a t th e 

a d d it io n a l t im e w a s in c o n se q u e n tia l . In  A d a m s’  o n ly  o th e r 

a p p o in tm e n t to  th e b e n c h , h e a lso w a ite d a lm o s t th re e m o n th s 

b e fo re f i l l in g  th e v a c a n c y .

5 L e tte r f ro m  M a rsh a l l to  C la y o f  1 1 /2 8 /2 8 , q u o te d in  fu l l  

in  C . W a rre n , su p ra , N o te 3 a t 7 0 1 .

6 L e tte r f ro m  C r it te n d e n to C la y o f 1 2 /3 /2 8 . U n le ss 

o th e rw ise c ite d , a l l le t te rs w e re fo u n d in  T h e P re s id e n tia l 

P a p e rs M ic ro f i lm  S e r ie s , L ib ra ry o f  C o n g re ss .

1 A . K irw a n , Jo h n J . C ritten d en 8 4 (1 9 6 2 ) .

8 L e tte r f ro m  C r it te n d e n to  C la y o f  1 2 /2 7 /2 8 .

9 L e tte r f ro m  Jo h n so n to  C r it te n d e n o f  1 2 /2 5 /2 8 .

1 0 L e tte r f ro m  C la y to  C r it te n d e n o f  1 /2 7 /2 9 .

"  L e tte r f ro m  C la y to  C r it te n d e n o f  1 /6 /2 9 .

1 2 L e tte r f ro m  C h a m b e rs to  C r it te n d e n o f  1 2 /2 9 /2 8 .

1 3 L e tte r f ro m  C r it te n d e n to  C la y o f  1 /6 /2 9 .

1 4 T h e le t te rs re fe re n c e d e a r l ie r , e sp e c ia l ly th e la s t o n e 

c ite d , a re f i l le d  w ith  p e ss im is t ic c o m m e n ts , a s th e d e fe a t 

se e m e d in e v ita b le to  C la y a n d C r it te n d e n .

1 5 S u p ra , n o te 1 2 .

1 6 S u p ra , n o te 1 0 .

1 7 S u p ra , n o te 1 3 ; F e b ru a r ty 1 2 ,1 8 2 9 ,5 C o n g ress io n a l 

D eb a tes S I (1 8 3 0 ) .

1 8 F e b ru a r ty 2 ,1 8 2 9 ,5 C o n g ress io n a l D eb a tes 8 8  (1 8 3 0 ) .

1 9 L in c o ln  e v e n h a d o u tg o in g A tto rn e y G e n e ra l S ta n to n 

d ra w u p p a p e rs n o m in a tin g C r it te n d e n to th e c o u r t. C . 

S w ish e r , T h e O liver W en d e ll H o lm es D ev ise H isto ry O f T h e 

S u p rem e C o u rt O f T h e U n ited S ta tes: T h e T a n ey P er io d 

1 8 3 6 -6 4 8 1 1 (1 9 7 4 ) .

2 0 L e tte r f ro m  Ja c k so n to  D o n e lso n o f  1 0 /1 1 /2 2 in  3 J . 

B a sse tt a n d J .F . Ja m e so n , C o rresp o n d en ce o f A n d rew 

Ja ckso n 1 5 6 (1 9 2 6 -3 5 ) .

2 1 L e tte r f ro m  P o p e to  Ja c k so n o f  2 /1 9 /2 9 . T h e o r ig in a l 

is in  th e m ic ro f i lm  se r ie s , b u t i t  is m e rc ifu l ly  re p r in te d in  4  J . 

B a sse tt , su p ra , a t 6 -8 .

2 2 L e tte r f ro m  Ja c k so n to  V a n B u re n o f  9 /5 /3 1 in  4  J . 

B a sse tt , su p ra .

2 3 C . S w ish e r , su p ra , n o te 1 9 a t 1 5 8 -1 5 9 .

2 4 C . S w ish e r , su p ra , n o te 1 9 a t 4 6 -4 8 ; F . W e ise n b u rg e r , 

T h e L ife O f  Jo h n M cL ea n (1 9 3 7 ) ; C . F a irm a n , T h e O liver 

W en d e ll H o lm es D ev ise H isto ry O f T h e S u p rem e C o u rt O f 

T h e U n ited S ta tes, R eco n stru c tio n A n d R eu n io n 1 8 6 4 -8 8 , 

P a rt O n e 2 3 (1 9 7 1 ) .

2 5 L e tte r f ro m  M c L e a n to R e e d o f 1 1 /2 /4 6 , “ I w a s 

id e n t i f ie d w ith  th e a d m in is tra t io n s o f  M a d iso n a n d M o n ro e ,

b e in g a p p o in te d P o s tm a s te r G e n e ra l b y  th e la t te r .”  B y  th e 

e n d o f  h is c a re e r , n o te s F . W e ise n b u rg e r , su p ra , n o te 2 4 a t 

2 2 9 , h e h a d a lso h a d f l i r ta t io n s w ith  th e W h ig s , F re e S o ile rs , 

K n o w -N o th in g s a n d R e p u b l ic a n s in  a d d it io n to  th e p a r t ie s 

m e n tio n e d in  th e p a p e r .

2 6 F . W e ise n b u rg e r , su p ra , n o te 2 4 a t 3 1 -4 7 .

2 7 S ee in f ra , n o te 3 3 .

2 8 L e tte r f ro m  M c L e a n to M o n ro e o f  2 /1 /2 7 , u rg e s 

M o n ro e to  re m a in n e u tra l in  th e e le c t io n a n d c la im s th a t th is 

is th e c o u rse h e w il l  ta k e . S ee F . W e ise n b u rg e r su p ra , n o te 

2 4 a t 5 6 fo r  a n in te rp re ta t io n o f  th is le t te r th a t a sse r ts th a t i t  

w a s m o tiv a te d b y  a d e s ire to  a id Ja c k so n .

2 9 L e tte r f ro m  M c L e a n to  f r ie n d o f  8 /1 9 /2 7 ; L e tte r f ro m  

M c L e a n to  R ic h a rd so n o f  1 0 /1 6 /2 8 .

3 0 L e tte r f ro m  M c L e a n to  Ja c k so n o f  9 /2 2 /2 7 .

3 1 L e tte r f ro m  F ic k l in to M c L e a n o f  2 /2 6 /2 9 , “ I t is 

g e n e ra l ly a d m itte d th a t i f  y o u h a d y ie ld e d to th e c o u rse 

a c c e p te d b y  o th e r h e a d s o f  d e p a r tm e n t th a t th e e le c t io n in  

N o v e m b e r w o u ld h a v e b e e n v e ry d o u b tfu l , a t a n y ra te th e 

c o n te s t w o u ld h a v e b e e n m o re v io le n t.”  F . W e ise n b u rg e r , 

su p ra , n o te 2 4 , re p o r ts th e e v e n ts a n d th e a c t io n s ta k e n b y  

M c L e a n in  C h a p te r IV ,  4 8 -6 5 a n d h e in te rp re ts th e m , d e sp ite 

th e ir a m b ig u ity , a s in d ic a t in g su p p o r t fo r Ja c k so n . L e tte r 

f ro m  E v e re tt to  E v e re tt o f  1 2 /2 /2 8 , “ P e rh a p s I  d o  w ro n g to  c a l l 

th e la t te r (M c L e a n ) a  Ja c k so n ia n ; h e ra th e r re g a rd s h im se lf a s 

a n e u tra l— h is o w n m a n .”

3 2 L e tte r f ro m  R ic h a rd so n to  M c L e a n o f  1 0 /4 /2 8 .

3 3 L e tte r f ro m  V a n c e to M c A rth u r o f  1 1 /1 9 /2 8 ; V a n c e 

w a s a C o n g re ssm a n f ro m  O h io .

3 4 L e tte r f ro m  A d a m s to  B a rb o u r o f  4 /? /2 9 . In  th is le t te r , 

A d a m s a lso re la te s th e s to ry o f  th e M c L e a n -B a rry sw itc h to  

B a rb o u r w h o w a s se rv in g a s M in is te r to  E n g la n d .

3 5 C . W a rre n , su p ra , n o te 3 a t 7 0 6 -7 0 7 ; n o te 2 , A d a m s 

le t te r o f  M a rc h 1 4 ,1 8 2 9 is q u o te d .

3 6 L e tte r f ro m  B e ll to  P lu m e r o f  1 /1 /2 9 , “ W h e n e v e r th e 

c a b in e t is  fo rm e d , th e c a n d id a te fo r  th e n e x t p re s id e n t w il l  b e 

im m e d ia te ly b ro u g h t fo rw a rd a n d a n e w o rg a n iz a t io n o f  

p a r t ie s ta k e p la c e .”

3 7 L e tte r f ro m  E v e re tt to  E v e re tt o f  1 2 /1 /2 8 ; L e tte r f ro m  

E v e re tt to  E v e re tt o f  1 2 /2 /2 8 ; L e tte r f ro m  T ra i l to  M c L e a n o f  

1 2 /2 5 /2 8 ; L e tte r f ro m  A g g  to M c L e a n o f  1 2 /2 5 /2 8 ; L e tte r 

f ro m  G a z la y to M c L e a n o f  2 /2 1 /2 9 ; L e tte r f ro m  S m ith to  

B a rb o u r o f  3 /1 7 /2 9 . M c L e a n , a s E v e re tt n o te s , w a s “ . . . 

ta k in g s tre n g th o n a l l s id e s , b y  e s ta b l ish in g th e re p u ta t io n o f  

a n e n e rg e t ic , la b o r io u s , fa i th fu l , p u b l ic o f f ic e r a n d m e e ts 

w ith  c o n s id e ra b le su c c e ss .”  O n th e la s t p o in t, E v e re tt re­

m a rk e d to h is b ro th e r in  e a r ly D e c e m b e r 1 8 2 8 th a t, w ith  

Ja c k so n’ s d is in c l in a t io n to  se e k re -e le c t io n in  1 8 3 2 , th e th re e 

m a in c a n d id a te s w e re V a n B u re n , C a lh o u n a n d M c L e a n .

3 8 L e tte r f ro m  M c L e a n to  T ra i l o f  1 2 /3 1 /2 8 .

3 9 L e tte r f ro m  B e ll to P lu m e r o f 1 /1 /2 9 ; L e tte r f ro m  

B a rb o u r to  B a rb o u r o f  1/2 7 /2 9 ; L e tte r f ro m  E v e re tt to  E v e re tt 

o f  2 /1 5 /2 9 ; L e tte r f ro m  S m o o t to  M c L e a n o f2 /2 7 /2 9 a n d in  

th e F ic k l in  le t te r c ite d a b o v e , d ire c t re fe re n c e s a re m a d e to  

M c L e a n c h a n g in g d e p a r tm e n t, p re su m a b ly to  W a r.

4 0 L e tte r f ro m  B le d so e to  Ja c k so n o f  1 2 /2 7 /2 8 . T h is is  a n 

in te re s t in g le t te r , b e c a u se i t  is  th e f i rs t  o n e fo r  a c o u p le o f  d a y s 

a n d th e la s t o n e fo r a m o n th to sp e a k to Ja c k so n a b o u t 

a p p o in tm e n ts . B le d so e a p p a re n t ly w a s u n a w a re th a t Ja c k so n’ s 

w ife  h a d d ie d f iv e  d a y s e a r l ie r . T h e le t te rs d u r in g th is p e r io d 

a re fa sc in a t in g in  th e ir p e rv a s iv e a n d d e ta i le d d isc u ss io n s o f



7 2 JOURNAL 1993

th e re l ig io u s e x p la n a tio n s o f  h e r d e a th .

4 1 L e tte r f ro m  E v e re tt to  E v e re tt o f  2 /1 5 /2 9 .

4 2 J . H a m ilto n , YXWVUTSRQPONMLKJIHGFEDCBAR em in isces 8 9 (1 8 6 9 ) . A p p a re n tly , 

Ja c k so n w a n te d e ith e r V a n  B u re n o r C lin to n fo r  S ta te , b u t th e 

la t te r d ie d m a k in g th e se le c t io n e a sy .

4 5 Id . a t 9 1 .

4 4 T h e re a re m a n y a c c o u n ts o f  th e e v e n ts th a t o c c u rre d , 

b u t th e m o s t d e ta i le d a n d se e m in g ly a c c u ra te a re th o se o f  

K e n d a l l , W . S tic k n e y , e d ito r , A u to b io g ra p h y O f A m o s 

K en d a ll 3 0 4 (1 8 7 2 ) . E v e re tt ( in  a le t te r to  h is b ro th e r , 3 /8 / 

2 9 ) , a n d H a m ilto n (w h o w a s th e re ) J . H a m ilto n , su p ra , n o te 

4 4 a t 9 1 . T h e re a re so m e c o n f l ic ts o v e r th e fa c ts , b u t th e sa m e 

s to ry is g e n e ra l ly to ld  b y  a l l th re e .

4 5 J . H a m ilto n , su p ra , n o te 4 4 a t 9 6 .

4 6 W . S tic k n e y , su p ra , n o te 4 4 .

4 7 L e tte r f ro m  B e ll  to  P lu m e r o f  3 /1 0 /2 9 . D e x te r w ro te to  

R u sse l l , in  a le tte rd a te d F e b ru a ry 6 th , th a tM c L e a n a n d B a rry 

w e re to  sw itc h . H e re fe rs to  “ P re s id e n t”  Ja c k so n a n d th e fa c t 

th a t tw o  m e m b e rs o f th e c a b in e t, V a n B u re n a n d In g h a m , h a d 

b e e n n o m in a te d in  th e S e n a te . F ro m  th is a n d o th e r re fe re n c e s 

to  e v e n ts in  th e le t te r , I  a m  c o n v in c e d th a t D e x te r m is ta k e n ly 

w ro te F e b ru a ry in s te a d o f  M a rc h , th e a c tu a l d a te . T h e e v e n ts

h e re fe rs to  d id  n o t t ra n sp ire u n ti l a m o n th a f te r h is le t te r is 

a l le g e d ly w r it te n , a n d th e re is n o w a y fo r h im  to h a v e 

p re d ic te d w ith  su c h d e ta i l . T h e le t te r is in te re s t in g a s i t  

re v e a ls a p p re h e n s io n o n th e p a r t o f  “ re fo rm e rs”  th a t M c L e a n 

w o u ld n o t “ to e th e m a rk”  a n d sa t is fa c t io n o v e r th e t ra n s fe r .

4 8 L e tte r f ro m  M c L e a n to  F o rc e o f  3 /1 0 /2 9 .

4 9 J . H a m ilto n , su p ra , n o te 4 4  a t 1 0 0 in  a n o f t-q u o te d p a g e 

re p o r ts th a t th e n o m in a tio n h it th e S e n a te “ l ik e  a th u n d e r­

c la p .”

5 0 J . B a sse tt , L ife O f A n d rew Ja ckso n , 4 1 9 (1 9 1 1 ) .

5 1 C . S w ish e r , su p ra , n o te 1 9 a t 4 6 .

5 2 L e tte r f ro m  E v e re tt to B u tc h e ld e r o f  3 /5 /2 9 .

5 3 S la d e u rg e d M c L e a n to m a k e th e se v ie w s p u b l ic o n 

M a rc h 2 3 rd , a s h e w a s su re th a t M c L e a n o p p o se d th e Ja c k so n 

p o l ic y . I t  sh o u ld b e c la r i f ie d th a t, th o u g h Ja c k so n is k n o w n 

fo r h is re m o v a l p o l ic y , in  a c tu a l i ty o n ly o n e -s ix th o f  a l l 

g o v e rn m e n t o f f ic ia ls w e re re m o v e d d u r in g h is te n u re .

5 4 L e tte r f ro m D u f f  G re e n to (? ) o f 6 /1 6 /2 9 in F . 

W e ise n b u rg e r , su p ra , n o te 2 4 a t 6 9 .

5 5 W . S tic k n e y , su p ra , n o te 4 4 a t 3 0 4 .

5 6 S ee g e n e ra l ly F . W e ise n b u rg e r , su p ra , n o te 2 4 .
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T h e E le v e n th A m e n d m e n t to  th e C o n s ti tu t io n 

p ro v id e s th a t “ [ t ]h e Ju d ic ia l p o w e r o f  th e U n ite d 

S ta te s sh a l l n o t b e c o n s tru e d to  e x te n d to  a n y su it 

in  la w  o r  e q u ity , c o m m e n c e d o rp ro se c u te d a g a in s t 

o n e o f  th e U n ite d S ta te s b y  C it iz e n s o f  a n o th e r 

S ta te , o r b y  C it iz e n s o r S u b je c ts o f  a n y F o re ig n 

S ta te .”  F o l lo w in g th e 1 8 9 0 d e c is io n o f  th e S u­

p re m e C o u r t in  YXWVUTSRQPONMLKJIHGFEDCBAH a n s v . L o u is ia n a ,1 sc h o la rs h a v e 

a ssu m e d th a t th e a m e n d m e n t w a s a p ro d u c t o f  

u n iv e rsa l o u tra g e a g a in s t th e S u p re m e C o u r t’ s 

1 7 9 3 d e c is io n in  C h ish o lm v . G eo rg ia ,1 w h ic h 

h e ld th a t su c h su its c o u ld b e m a in ta in e d . In  a 

s ta te m e n t ty p ic a l o f  th e p re v a i l in g v ie w , C h a r le s 

W a rre n w ro te th a t th e “ d e c is io n fe l l u p o n th e 

c o u n try w ith  a p ro fo u n d sh o c k .” 4

W h ile i t  is t ru e th a t m a n y w e re o u tra g e d b y  

C h ish o lm— a n d th a t th e s ta te s o f  G e o rg ia , S o u th 

C a ro l in a , V irg in ia a n d M a ssa c h u se tts re fu se d 

a n y su b m iss io n to  th e ju r isd ic t io n o f  th e C o u r t 

w h e n th e y w e re su e d b y  in d iv id u a ls5— o p in io n 

o n th e su b je c t w a s fa r f ro m  u n a n im o u s . F e w 

to d a y re a l iz e th a t in  c a se s b ro u g h t in  th e S u­

p re m e C o u r t p r io r to C h ish o lm , tw o s ta te s—  

M a ry la n d a n d N e w  Y o rk — c o m p lie d w ith  su b­

p o e n a s is su e d a g a in s t th e m a n d e n te re d a p p e a r­

a n c e s . M a ry la n d se tt le d o u t o f  c o u r t; th e c a se 

a g a in s t N e w  Y o rk  w e n t to  t r ia l , a ju ry  re n d e re d 

a v e rd ic t fo r  th e p la in t i f f , a n d th e s ta te a p p ro p r i­

a te d fu n d s to  sa t is fy th e ju d g m e n t. E v e n G e o rg ia 

w a s u n c e r ta in a s to h o w  to  re a c t to C h ish o lm’ s 

su it . A n d  th a t s ta te , a lo n g w ith  S o u th C a ro l in a , 

a lth o u g h re fu s in g to  a ssu m e th e ro le o f  d e fe n d a n t, 

t r ie d to in v o k e th e ju r isd ic t io n o f  th e fe d e ra l 

c o u r ts a s p la in t i f f ,  th u s g iv in g  r ise to  p e rc e p tio n s 

o f  u n fa irn e ss . S u c h p e rc e p tio n s w e re a fa c to r in  

th e a rg u m e n ts o f  a re la t iv e ly sm a ll b u t v o c a l

g ro u p o f  yxo -C h ish o lm c o m m e n ta to rs , w h o c o n­

te n d e d fo rc e fu l ly th a t s ta te a m e n a b i l i ty to su it 

w a s a n e c e ssa ry b u lw a rk a g a in s t ty ra n n y a n d 

d e sp o tism .

T h e f i rs t  c a se to  a p p e a r o n  th e S u p re m e C o u r t’ s 

d o c k e t, V a n S ta p h o rst v . M a ry la n d , w a s a su it 

a g a in s t a s ta te .6 In  1 7 8 2 , a n a g e n t fo r  th e s ta te o f  

M a ry la n d h a d n e g o tia te d a lo a n f ro m  tw o  D u tc h 

b ro th e rs , N ic o la a s a n d Ja c o b v a n S ta p h o rs t. W h e n 

th e M a ry la n d le g is la tu re w a s a p p r ise d o f  th e 

te rm s o f  th e a g re e m e n t, i t  fo u n d th e m o b je c t io n­

a b le . F o r th e n e x t se v e n y e a rs , th e v a n S ta p h o rs ts 

a n d th e s ta te a tte m p te d to re so lv e th e ir d if fe r­

e n c e s , u n ti l a t la s t th e v a n S ta p h o rs ts d e c id e d to  

ta k e a d v a n ta g e o f  th e re c e n tly c o n s t i tu te d fe d e ra l 

ju d ic ia l sy s te m a n d f i le d su it in  th e S u p re m e 

C o u r t o f  th e U n ite d S ta te s .7

In  N o v e m b e r o f  1 7 9 0 , th e g o v e rn o r a n d c o u n­

c i l o f  M a ry la n d w e re se rv e d w ith  a su m m o n s 

o rd e r in g th e s ta te to  a p p e a r in  c o u r t in  P h ila d e l­

p h ia th e fo l lo w in g  F e b ru a ry to  re sp o n d . P e rh a p s 

b e c a u se o f  th e n o v e lty o f  th e s itu a t io n , n e ith e r th e 

g o v e rn o r n o r th e le g is la tu re , to  w h ic h h e re fe r re d 

th e m a tte r , ra ise d a n y p ro te s t a g a in s t th e ju r isd ic­

t io n  o f  th e C o u r t a t th is ju n c tu re . O n th e c o n tra ry , 

a  c o m m itte e o f  th e H o u se o f  D e le g a te s re p o r te d in  

D e c e m b e r th a t i t  w a s “ o f  o p in io n th e s ta te sh o u ld 

im m e d ia te ly a p p e a r to th e a c t io n o f  M e ss ie u rs 

V a n s ta p h o rs t.”  In  a c c o rd a n c e w ith  th is re c o m­

m e n d a tio n , th e le g is la tu re p a sse d a re so lu t io n 

d ire c t in g th e g o v e rn o r a n d c o u n c i l “ to  ta k e m e a­

su re s fo r  e n te r in g a n a p p e a ra n c e to  a n d d e fe n d in g 

th e su it b ro u g h t a g a in s t th is s ta te b y  M e ss ie u rs 

V a n s ta p h o rs t, a n d th a t th e y m a y h a v e p o w e r to  

e m p lo y su c h a tto m ie s , c o u n se l a n d a g e n ts , a s 

th e y th in k  p ro p e r .” 8



7 4 JOURNAL 1993IHGFEDCBA

L u t h e r  M a r t in  ( le f t )  w a s M a r y la n d ’ s a t t o r n e y  g e n e r a l a t  t h e  t im e  o f  t h e K a n  KJIHGFEDCBAS ta p h o rs t e a s e . S a m u e l C h a s e ( r ig h t )  

a d v is e d M a r t in  b e f o r e h is a p p e a r a n c e a t  t h e  S u p r e m e C o u r t .  T h e  c a s e w a s d is c o n t in u e d i n  1 7 9 2 w i t h  t h e  c o n s e n t o f  

b o t h  p a r t ie s .

W h e n th e S u p re m e C o u r t c o n v e n e d fo r i ts 

F e b ru a ry te rm , M a ry la n d n o t o n ly a p p e a re d , i t  

w a s re p re se n te d b y  a c o m p le m e n t o f  th re e a tto r­

n e y s . L u th e r M a rt in , th e s ta te’ s a tto rn e y g e n e ra l, 

la te r re c a l le d th a t th e g o v e rn o r a n d c o u n c i l h a d 

“ re q u e s te d m e to  g iv e m y  p a r t ic u la r A tte n t io n to  

th e [v a n S ta p h o rs t] S u it ; a n d a ssu re d m e th e y 

c o n s id e re d i t a m a tte r o f C o n se q u e n c e th a t I  

sh o u ld p e rso n a l ly a p p e a r a t th e S u p re m e C o u r t o f  

th e U n ite d S ta te s .”  M a rt in w a s a ss is te d b y  Jo h n 

C a ld w e l l , a P h ila d e lp h ia la w y e r , a n d th e s ta te h a d 

a lso re ta in e d S a m u e l C h a se , la te r to b e c o m e a 

S u p re m e C o u r t Ju s t ic e , to a c t a s a n a d v ise r to  

M a rt in .9

F o r so m e re a so n , M a rt in e n te re d a n a p p e a r­

a n c e— o r ra th e r , in s tru c te d C a ld w e l l to  e n te r a n 

a p p e a ra n c e1 0— b u t n o t a p le a . T h e C o u r t, h o w ­

e v e r , o rd e re d th e s ta te to  p le a d w ith in  tw o  m o n th s 

o r fa c e a d e fa u lt ju d g m e n t. T h e s ta te c o m p lie d 

a n d , a lth o u g h n o c o p y o f  th e p le a is e x ta n t, a 

c o n te m p o ra ry so u rc e in d ic a te s th a t i t  w e n t to  th e 

m e r its ra th e r th a n to  th e q u e s t io n o f  ju r isd ic t io n : 

th e p le a w a s “ f i le d  to  th e a c t io n in  c o m m o n fo rm , 

th a t th e s ta te n e v e r p ro m ise d .” 1 1

In  fa c t, M a ry la n d a p p e a rs to  h a v e se n se d n o 

d a n g e r to i ts so v e re ig n ty u n ti l o b se rv e rs f ro m  

o u ts id e th e s ta te b e g a n to c o m m e n t o n th e c a se .

S h o r t ly a f te r th e s ta te e n te re d a n a p p e a ra n c e in  

th e S u p re m e C o u r t, a n a n o n y m o u s w r ite r in  

B o s to n’ s I n d e p e n d e n t C h ro n ic le ra ise d th e a la rm . 

T h e q u e s t io n in YXWVUTSRQPONMLKJIHGFEDCBAV a n S ta p h o rst, h e w ro te , w a s 

n o th in g le ss th a n w h e th e r “ th e se v e ra l S ta te s , 

h a v e re l in q u ish e d a l l th e ir S O V E R E IG N T IE S , 

a n d h a v e b e c o m e m e re co rp o ra tio n s, u p o n th e 

e s ta b l ish m e n t o f  th e G e n e ra l G o v e rn m e n t” — a 

p o p u la r a rg u m e n t a g a in s t s ta te su a b i l i ty .1 2

P e rh a p s e v e n m o re in f lu e n t ia l w ith  th e s ta te 

w a s th e le n g th y a n d w id e ly  c irc u la te d p a m p h le t, 

O b se rv a tio n s u p o n  th e G o v e rn m e n t o f  th e U n ite d 

S ta te s o f  A m e r ic a , w r it te n b y  th e a tto rn e y g e n e ra l 

o f  M a ssa c h u se tts , Ja m e s S u ll iv a n , a n d p u b l ish e d 

in Ju ly o f 1 7 9 1 . A p o lo g iz in g to th e s ta te o f  

M a ry la n d fo r a tte m p tin g to “ in te rm e d d le w ith  

th e ir b u s in e ss ,”  S u ll iv a n n o te d th a t th e im p l ic a­

t io n s o f  th e V a n S ta p h o rst su it w e n t fa r b e y o n d 

th e r ig h ts o f  a s in g le s ta te ; h e m a y w e ll  h a v e b e e n 

th in k in g o f  th e c la im a g a in s t h is o w n s ta te th a t 

la te r b e c a m e V a ssa ll v . M a ssa ch u se tts , f i le d  in  

th e S u p re m e C o u r t in  1 7 9 3 . S u ll iv a n a rg u e d th a t 

th e re w a s n o p ro v is io n in  fe d e ra l la w  fo r  se rv ic e 

o f  p ro c e ss o n a s ta te , n o r c o u ld th e re b e a n y 

w o rk a b le m e th o d o f  e n fo rc in g a ju d g m e n t a g a in s t 

a s ta te . F u r th e rm o re , th e m o s t re a so n a b le c o n­

s tru c t io n o f  th e c o n s t i tu t io n a l p ro v is io n th a t a u­
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th o r iz e d ju r isd ic t io n o v e r “ C o n tro v e rs ie s . . . b e­

tw e e n a S ta te a n d C it iz e n s o f  a n o th e r S ta te”  —  

A rt ic le I I I ,  se c t io n 2— w a s th a t i t  p e rm itte d th e 

fe d e ra l c o u r ts to  h e a r su its b ro u g h t YXWVUTSRQPONMLKJIHGFEDCBAb y s ta te s a n d 

su its b ro u g h t a g a in s t in d iv id u a ls a c t in g a s s ta te 

a g e n ts , b u t n o t a g a in s t s ta te s th e m se lv e s . S u ll iv a n 

m a in ta in e d th a t th e s ta te s w e re im m u n e f ro m  su it 

b y v ir tu e o f  th e ir so v e re ig n p o w e rs b e fo re th e 

R e v o lu t io n , a n d th a t th e ra t i f ic a t io n o f th e C o n s ti­

tu t io n h a d n o t s tr ip p e d th e m o f  th a t a sp e c t o f  th e ir 

so v e re ig n ty : “ T h e U n ite d S ta te s m a y a s w e ll 

a t te m p t to  c o e rc e , b y  th e ir a u th o r i ty , th e p ro v in c e 

o f N o v a -S c o tia a s e ith e r o f th e s ta te s in th e 

U n io n ,”  h e w ro te .1 3

P o ss ib ly sp u rre d b y  th is o u tc ry , th e M a ry la n d 

le g is la tu re d e c id e d , w h ile d e p o s it io n s in V a n 

S ta p h o rstv /zxz b e in g ta k e n , th a t th e sa fe s t c o u rse 

o f  a c t io n w o u ld b e to  se tt le th e d isp u te in  o rd e r to  

a v o id a le g a l p re c e d e n t u p h o ld in g th e e x e rc ise o f  

ju r isd ic t io n o v e r a d e fe n d a n t s ta te . In  D e c e m b e r 

1 7 9 1 , a c o m m itte e o f  th e M a ry la n d H o u se o f  

D e le g a te s re p o r te d th a t “ i t  w o u ld b e a d v isa b le 

ra th e r to p ro p o se re a so n a b le o f fe rs o f  c o m p ro­

m ise , th a n to p e rm it a p re c e d e n t to b e e s ta b­

l ish e d , b y w h ic h a n y in d iv id u a l fo re ig n e r m a y 

e n d a n g e r th e p o l i t ic a l a n d p r iv a te r ig h ts o f  th is

s ta te a n d h e r c it iz e n s .” 1 4 T h e le g is la tu re p a sse d a 

s ta tu te im p le m e n tin g th is re c o m m e n d a tio n , a n d 

th e v a n S ta p h o rs ts a c c e p te d th e le g is la tu re’ s 

o f fe r in  sa t is fa c t io n o f  th e ir c la im . A t  th e A u g u s t 

1 7 9 2 te rm o f  th e S u p re m e C o u r t, th e c a se w a s 

d isc o n tin u e d w ith  th e c o n se n t o f  b o th p a r t ie s .1 5 

A lth o u g h M a ry la n d u lt im a te ly ra t i f ie d th e E le v­

e n th A m e n d m e n t in  1 7 9 4 , s ig n s o f  a m b iv a le n c e 

w e re e v id e n t a t le a s t th ro u g h 1 7 9 3 . In  D e c e m b e r 

o f  th a t y e a r , th e S e n a te d e c l in e d to ta k e u p a 

H o u se re so lu t io n c a l l in g fo r a c o n s t i tu t io n a l 

a m e n d m e n t to  b a r su its a g a in s t s ta te s , re m a rk in g 

th a t i t  w a s “ a n im p o r ta n t q u e s t io n , w h ic h h a s 

o c c a s io n e d g re a t d iv e rs i ty o f o p in io n a m o n g 

m e n o f  th e f i rs t a b i l i t ie s .” 1 6

T h e s ta te o f  N e w  Y o rk  re sp o n d e d so m e w h a t 

d if fe re n t ly to  a su it a g a in s t i t  b y  a p r iv a te c i t iz e n . 

A d v ise d b y  o n e o f  i ts a tto rn e y s a f te r se v e ra l y e a rs 

o f  l i t ig a t io n  to  se tt le th e d isp u te o u t o f  c o u r t, N e w  

Y o rk ’ s a tto rn e y g e n e ra l in  1 7 9 5 c h o se to  b r in g th e 

c a u se to  t r ia l , n o d o u b t b e c a u se o f  p o l i t ic a l im ­

p e ra t iv e s .1 7 B e tw e e n 1 7 9 1 , w h e n th e su it w a s 

in s t i tu te d , a n d 1 7 9 5 , w h e n i t w a s c o n c lu d e d , 

F e d e ra l is ts a n d R e p u b l ic a n s (o r p e rh a p s m o re 

a c c u ra te ly , o p p o n e n ts a n d su p p o r te rs o f  G o v e r­

n o r G e o rg e C lin to n ) fo u g h t o v e r m a n y is su e s in IHGFEDCBA

G o v e r n o r  G e o r g e C l in t o n  ( le f t ) a n d E le a z e r O s w a ld ( r ig h t )  o f  N e w  Y o r k  w e r e b o t h  w e l l k n o w n  f o r  h o ld in g  

A n t i f e d e r a l i s t  v ie w s . I n  1 7 9 1 , O s w a ld  s u e d t h e  s t a t e o f N e w  Y o r k  i n  t h e  S u p r e m e C o u r t  o f  t h e  U n i t e d  S t a t e s o v e r  u n p a id  

s a la r y  d u e  t h e  e s t a t e o f  J o h n  H o l t .  G o v e r n o r  C l in t o n  r e f e r r e d  t h e  s u m m o n s t o  t h e  s t a t e l e g is la t u r e . I t  w a s n o t  u n t i l  1 7 9 3 

t h a t  a  p le a w a s f i l e d  b e f o r e t h e  C o u r t  o n  b e h a l f o f N e w  Y o r k .
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PR  0  V IN C IA  L  C O  N G  R E S S , 
N e w -Y o rk , Ju ly y th , 1 7 7 5 .

I I  I '. R  E  A  S th is C o n g rc fs o n th e 4 th D a y o f Ju ly 

In f ta n c , p u b h f l ie d a R e fo lu t io n , o rd e r in g th a t t i re 

A rm s b e lo n g in g to th e C o rp o ra t io n o f th is C ity b e 

re tu rn e d to M e ff rs . A b ra h a m W a lto n , a n d I fa a c

S e a rs , w h o a rc a p p o in te d a C o m m itte e to re c e iv e th e m : A n d  

w h e re a s fe w  o f th o fe A rm s h a v e a s y e t b e e n re tu rn e d ; a n d i t is 

e f fe n t ia l ly n c c e f fa ry fo r th e p u b l ic S e rv ic e , th a t a C o m p lia n c e w ith  

fu c h O rd e r b e n o lo n g e r d e la y e d ,YXWVUTSRQPONMLKJIHGFEDCBA
R cfo lved , T h a t e v e ry P e r fo n to  w h o m  fu c h A rm s w e re o r ig in a l ly 

d e l iv e re d , o r w h o is n o w  p o f le f fe d o f a n y o f th e m , w h o d o c s n o t, 

o n o r b e fo re F r id a y th e fo u r te e n th D a y o f  Ju ly In l la n t, d e l iv e r th e 

fa m e to th e C o m m itte e a fo re fa id , o r to th e ir O rd e r , a t th e u p p e r . 

B a rra c k s , f l ia l l  b e d e e m e d a n d t re a te d a s a n y E n e m y to  h is C o u n try , 

A  t ru e C o p y f ro m  th e M in u te s .

R o b e r t B e n s o n, S c c’ ry .

r r ia ic d b y JO H N H O L T , iu  W a ie r-S irc c t, c e s r th e C o f fe e -H o u fe .IHGFEDCBA

J o h n  H o l t  s e r v e d a s a  p r in t e r  f o r  t h e  S t a t e o f  N e w  Y o r k  d u r in g  t h e  A m e r ic a n  R e v o lu t io n . H e  p r in t e d  b r o a d s id e s l i k e  

t h e  o n e a b o v e f r o m  h is  W a t e r  S t r e e t s h o p . A f t e r  h is d e a t h , h is  e s t a t e s u e d t h e  s t a t e o f  N e w  Y o r k  f o r  b a c k  p a y .

N e w  Y o rk ; th e c o n s t i tu t io n a l i ty o f  s ta te s a p p e a r­

in g a s d e fe n d a n ts in fe d e ra l c o u r t w a s o n e o f  

th e m .1 8 A n d  p o l i t ic a l p o w e r in  th e s ta te c h a n g e d 

h a n d s d u r in g th a t t im e .

T h e c a se o f  O sw a ld v . N ew Y o rk a ro se f ro m  a 

c la im  m a d e b y  th e a d m in is tra to rs o f  Jo h n H o lt ’ s 

e s ta te fo r b a c k sa la ry o w e d to M r. H o lt fo r h is 

y e a rs o f  se rv ic e a s p r in te r fo r  th e s ta te d u r in g th e 

A m e r ic a n R e v o lu t io n . N o t re c e iv in g sa t is fa c t io n 

f ro m  N e w  Y o rk  s ta te’ s le g is la tu re , E le a z e r O sw a ld , 

w h o h a d b e e n a n o u tsp o k e n A n ti fe d e ra l is t ,1 9 su e d 

N e w Y o rk  in  th e S u p re m e C o u r t o f  th e U n ite d 

S ta te s .2 0

A  w r it  is su e d b y  th e C o u r t d ire c te d th e fe d e ra l 

m a rsh a l to su m m o n “ th e S ta te o f  N e w  Y o rk ’ ’  to  

a p p e a r b e fo re th e S u p re m e C o u r t o n A u g u s t 1 , 

1 7 9 1 . B u t th e m a rsh a l, w h o h a d b e e n o u t o f  th e 

c o u n try , d id n o t se rv e p ro c e ss o n  G o v e rn o r C lin to n 

u n ti l  A u g u s t 1 , a n d th e w r it  w a s n o t re tu rn e d to  th e 

C o u r t u n ti l a f te r i ts A u g u s t te rm h a d e n d e d , so n o 

m e n tio n o f  th e c a se w a s m a d e in  C o u r t re c o rd s .2 1 

G o v e rn o r C lin to n , w id e ly k n o w n fo r h is

A n ti fe d e ra l is t v ie w s , se n t a c o p y o f  th e su m m o n s 

to  th e N e w  Y o rk  le g is la tu re a t th e b e g in n in g o f  i ts  

se ss io n in  Ja n u a ry 1 7 9 2 . T h e lo w e r h o u se , c a l le d 

th e A sse m b ly , a p p o in te d a c o m m itte e to  c o n s id e r 

w h a t re sp o n se sh o u ld b e g iv e n , b u t th e c o m m itte e 

n e v e r re p o r te d . T h e S e n a te a p p e a rs to  h a v e ta k e n 

n o n o tic e o f  th e su m m o n s w h a tso e v e r .2 2

T h u s , w h e n th e S u p re m e C o u r t c o n v e n e d in  

F e b ru a ry 1 7 9 2 , n o  c o u n se l re p re se n te d N e w Y o rk , 

a n d n o p le a h a d b e e n e n te re d . O sw a ld’ s a tto rn e y 

m o v e d fo r  a w r it  to  c o m p e l N e w  Y o rk ’ s a p p e a r­

a n c e a t th e n e x t te rm o f  C o u r t, w h ic h th e Ju s t ic e s 

a g re e d to c o n s id e r .2 3 T h is w a s th e f i rs t t im e th a t 

th e y sq u a re ly fa c e d th e is su e o f  th e ir a u th o r i ty to  

o rd e r a s ta te to  d e fe n d a su it in s t i tu te d b y  a p r iv a te 

c it iz e n in  th e S u p re m e C o u r t; in  V a n S ta p h o rst, 

th e re h a d b e e n n o o c c a s io n to d o so , b e c a u se 

M a ry la n d h a d n o t q u e s t io n e d th e C o u r t’ s ju r is­

d ic t io n .

B e c a u se o f  a se r ie s o f  p ro c e d u ra l p ro b le m s , 

h o w e v e r , th e C o u r t d id n o t h a v e to a n sw e r th e 

q u e s t io n u n ti l th e F e b ru a ry 1 7 9 3 te rm ,2 4 a n d b y
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th a t t im e C h ish o lm h a d b ro u g h t h is su it a g a in s t 

G e o rg ia . H a v in g h e a rd fu l l  a rg u m e n t, a t le a s t b y  

th e p la in t i f f ’ s c o u n se l, o n th e ju r isd ic t io n a l is su e 

in  th a t c a se , th e Ju s t ic e s d e l iv e re d th e ir o p in io n s , 

s ta r t l in g to m a n y , a f f i rm in g th a t th e S u p re m e 

C o u r t c o u ld h e a r su its b y in d iv id u a ls a g a in s t 

s ta te s a n d o rd e re d G e o rg ia to “ a p p e a r o r sh e w 

c a u se to  th e C o n tra ry”  b y  th e f i rs t  d a y o f  th e n e x t 

te rm  o r su f fe r ju d g m e n t b y  d e fa u lt .2 5 E m b o ld e n e d 

b y  th e d e c is io n in  YXWVUTSRQPONMLKJIHGFEDCBAC h ish o lm , O sw a ld’ s c o u n se l, 

n o tin g th a t o n c e a g a in N e w Y o rk  h a d n o t re­

sp o n d e d to th e C o u r t’ s su m m o n s , m o v e d th a t a 

d e fa u lt ju d g m e n t b e e n te re d a g a in s t th a t s ta te a s 

w e ll , u n le ss i t  a lso a p p e a re d b y  th e f i rs t  d a y o f  th e 

A u g u s t 1 7 9 3 te rm . T h e C o u r t g ra n te d th e m o tio n .2 6

G o v e rn o r C lin to n a n d N a th a n ie l L a w re n c e , 

N e w  Y o rk ’ s a tto rn e y g e n e ra l, re c e iv e d n o tic e o f  

th e C o u r t’ s sh o w c a u se o rd e r in Ju n e 1 7 9 3 .2 7 

A w a re th a t th e le g is la tu re w o u ld n o t b e m e e tin g 

b e fo re th e C o u r t’ s A u g u s t se ss io n , C lin to n a n d 

L a w re n c e a p p a re n t ly e m p lo y e d c o u n se l o n th e ir 

o w n a u th o r i ty . O n A u g u s t 5 ,1 7 9 3 , Ja re d In g e rso l l , 

re p re se n tin g N e w  Y o rk , f i le d  a p le a to  th e ju r is­

d ic t io n c la im in g th a t N e w Y o rk w a s “ a f re e , 

so v e re ig n a n d in d e p e n d e n t S ta te ,”  a n d c o u ld n o t 

“ n o r o u g h t to  b e d ra w n o r c o m p e lle d”  to  d e fe n d 

a g a in s t O sw a ld’ s su it .2 8 N o fu r th e r a c t io n o c­

c u rre d a t th is C o u r t se ss io n , w h ic h la s te d a m e re 

tw o d a y s .2 9

B e tw e e n A u g u s t 1 7 9 3 a n d th e F e b ru a ry 1 7 9 4 

C o u r t te rm , h o w e v e r , a se ss io n o f  th e N e w  Y o rk  

le g is la tu re in te rv e n e d . A f te r a re c e n t e le c t io n 

b o th h o u se s c o n ta in e d s iz a b le F e d e ra l is t m a jo r i­

t ie s th a t w e re d e te rm in e d to e n d th e p o l i t ic a l 

d o m in a n c e o f  G e o rg e C lin to n , a n d th e is su e o f  

s ta te su a b i l i ty p re se n te d a fe r t i le f ie ld  o f  b a tt le . 

G o v e rn o r C lin to n w a n te d th e le g is la tu re to  e n a c t 

re so lu t io n s s im ila r to  th e o n e s b e in g c irc u la te d b y  

M a ssa c h u se tts a n d V irg in ia  a d v o c a tin g a c o n s t i­

tu t io n a l a m e n d m e n t to  o v e r tu rn th e C o u r t’ s d e c i­

s io n in  C h ish o lm }0 B u t th e A sse m b ly re je c te d th e 

p ro p o sa l,3 1 a n d th e S e n a te , w h ile in d ic a t in g i ts 

su p p o r t, to o k n o a c t io n .3 2

A tto rn e y G e n e ra l L a w re n c e to o k a d v a n ta g e 

o f  th e le g is la tu re’ s m e e tin g to  in fo rm  th e A sse m­

b ly  in  g re a te r d e ta i l o f  th e S u p re m e C o u r t’ s sh o w 

c a u se o rd e r in O sw a ld’ s su it . W ith a d e fa u lt 

ju d g m e n t th re a te n in g th e s ta te , L a w re n c e w a n te d 

th e le g is la tu re’ s a d v ic e a s to h o w  to p ro c e e d .3 3 

T h e d a y a f te r re c e iv in g L a w re n c e’ s le t te r , o n 

Ja n u a ry 1 5 , 1 7 9 4 , th e F e d e ra l is t p a r ty le a d e r in  

th e A sse m b ly , Jo s ia h O g d e n H o f fm a n , in tro ­

d u c e d a m o tio n re q u ir in g th e a tto rn e y g e n e ra l “ to  

d e fe n d th e r ig h ts a n d in te re s t”  o f  N e w  Y o rk  in  a l lIHGFEDCBA

J a r e d  I n g e r s o l l  ( le f t )  r e p r e s e n t e d t h e  s t a t e o f  N e w  Y o r k  b e f o r e t h e  S u p r e m e C o u r t  i n  KJIHGFEDCBAO sw a ld v . N e w Y o rk . J o s ia h O g d e n 

H o f f m a n  ( r ig h t )  w a s a  F e d e r a l i s t p a r t y  l e a d e r i n  t h e  N e w  Y o r k  A s s e m b ly . H e  i n t r o d u c e d  a  m o t io n  i n  t h e  A s s e m b ly t o  

r e q u i r e  t h e  a t t o r n e y  g e n e r a l t o  d e f e n d t h e  “ r ig h t s  a n d  i n t e r e s t”  o f  N e w  Y o r k  i n  a i l  s u i t s in  w h ic h  i t  w a s a  p a r t y .
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su its in  w h ic h i t  w a s a p a r ty . T h e A sse m b ly a n d 

th e S e n a te , w h e n i t  la te r re c e iv e d th e re so lu t io n , 

a rg u e d a b o u t th e w o rd in g o f  th e m o tio n ,3 4 b u t th e 

re su lt w a s c o n s is te n t w ith  H o f fm a n’ s in te n t: th e 

le g is la tu re c le a r ly in s tru c te d th e a tto rn e y g e n e ra l 

to  d e fe n d th e O sw a ld su it .

O n c e h e k n e w th a t N e w  Y o rk  m u s t a n sw e r 

th e su it , A tto rn e y G e n e ra l L a w re n c e b e g a n to  

p re p a re , w ith  th e c o o p e ra t io n o f  p la in t i f f  s c o u n­

se l, fo r a t r ia l . T h e C o u r t g ra n te d th e p a r t ie s 

c o n tin u a n c e s in  F e b ru a ry a n d A u g u s t 1 7 9 4 , a n d 

in  F e b ru a ry 1 7 9 5 th e c a se o f  YXWVUTSRQPONMLKJIHGFEDCBAO sw a ld v . N ew Y o rk 

w a s t r ie d b y  ju ry  in  th e S u p re m e C o u r t.3 5 O d d ly 

e n o u g h , Ja re d In g e rso l l , w h o  h a n d le d th e t r ia l fo r  

N e w Y o rk  in  th e S u p re m e C o u r t, h a d a d v ise d 

L a w re n c e th a t N e w  Y o rk  w o u ld lo se a n d th a t th e 

c a se sh o u ld b e se tt le d o u t o f  c o u r t.3 6 G iv e n th e 

h is to ry o f  N e w  Y o rk ’ s d e c is io n to  a p p e a r in  th e 

su it a n d th e le g is la­

tu re’ s sp e c if ic in ­

s tru c t io n s to h im , 

h o w e v e r , p e rh a p s th e 

a tto rn e y g e n e ra l b e­

l ie v e d h e h a d n o 

c h o ic e b u t to b r in g 

th e c a se to  a c o n c lu­

s io n in  fu l l  v ie w  o f  

th e p u b l ic in  th e S u­

p re m e C o u r t.

A s p re d ic te d b y  

In g e rso l l , th e ju ry  

b ro u g h t in  a v e rd ic t in  fa v o r o f  O sw a ld , a w a rd in g 

h im  $ 5 ,3 1 5 in  d a m a g e s a n d $ .0 6 fo r  c o s ts— n o t 

a l l th a t O sw a ld h a d a sk e d , b u t a n a m o u n t th a t 

re p re se n te d th e sa la ry o w in g to  H o lt w ith  in te r­

e s t.3 7 O sw a ld p ro m p tly w ro te to  G o v e rn o r C lin to n 

d e m a n d in g p a y m e n t, a n d C lin to n q u ic k ly re­

fe r re d th e re q u e s t to th e le g is la tu re w ith th e 

fu r th e r a d m o n it io n th a t m e m b e rs se e k in g a d d i­

t io n a l in fo rm a tio n sh o u ld c o n ta c t th e a tto rn e y 

g e n e ra l ra th e r th a n th e g o v e rn o r .3 8 O n A p r i l  9 , 

1 7 9 5 , th e le g is la tu re a u th o r iz e d th e s ta te t re a su re r 

to p a y O sw a ld th e fu l l  a m o u n t o f  th e ju ry ’ s 

a w a rd .3 9 N o  e v id e n c e e x is ts to  in d ic a te th a t a n y­

o n e su g g e s te d th a t N e w  Y o rk  sh o u ld re s is t c o m­

p l ia n c e w ith  th e S u p re m e C o u r t’ s o rd e r .

In  C h ish o lm v . G eo rg ia , th e m o s t w e ll  k n o w n 

o f  th e su its a g a in s t s ta te s , G e o rg ia’ s re a c t io n h a s 

b e e n p e rc e iv e d a s o u tra g e d a n d in te m p e ra te . U p o n 

c lo se r e x a m in a tio n , h o w e v e r , i ts re sp o n se a p­

p e a rs to  h a v e b e e n m o re m e a su re d th a n m o d e mKJIHGFEDCBA

A c c o rd in g to G e o rg ia’ s to p le g a l 

o f f ic ia ls , th e f r a m e rs o f th e 

C o n s ti tu t io n su re ly n e v e r m e a n t th a t 

s ta te s w o u ld  b e su e d in  fe d e ra l c o u r ts 

w ith o u t th e ir  c o n se n t.

sc h o la rsh ip h a s in d ic a te d . T h e d isp u te th a t p re­

c ip i ta te d th e c o n s t i tu t io n a l h o ld in g in  C h ish o lm 

c o n c e rn e d a re v o lu t io n a ry w a r d e b t th a t th e 

G e o rg ia le g is la tu re , u n ti l  th e 17 9 0 s , w a s u n w il l ­

in g  to  se tt le . A le x a n d e r C h ish o lm , th e e x e c u to r 

o f  R o b e r t F a rq u h a r , to  w h o m th e d e b t h a d b e e n 

o w in g , su e d th e s ta te o f  G e o rg ia in  th e U n ite d 

S ta te s C irc u it C o u r t a f te r re c e iv in g n o sa t is fa c­

t io n f ro m  th e le g is la tu re . T h e C o u r t is su e d a 

su m m o n s re q u ir in g th o se in v o lv e d in  th e g o v­

e rn m e n t o f  G e o rg ia o r  th e ir a tto rn e y to  a p p e a r in  

C o u r t o n A p r i l  2 5 , 1 7 9 1 , a n d th e su m m o n s w a s 

se rv e d o n G o v e rn o r E d w a rd T e lfa ir o n M a rc h 

2 1 . T h e u n p re c e d e n te d n a tu re o f  th e c a se le d th e 

g o v e rn o r to  in fo rm  th e le g is la tu re o f  h is re c e ip t 

o f  th e su m m o n s a n d a lso to c o n su lt G e o rg ia’ s 

so l ic i to r g e n e ra l, Jo h n Y . N o e l, a b o u t h o w  th e 

s ta te sh o u ld re sp o n d . T e lfa ir in d ic a te d th a t 

C h ish o lm h a d n e­

g le c te d to  fo l lo w  th e 

p ro c e d u re sp e l le d 

o u t in  G e o rg ia’ s ju ­

d ic ia ry a c t fo r a 

p la in t i f f  a g a in s t th e 

s ta te .4 0

N o e l a n d T h o­

m a s P . C a rn e s , th e 

s ta te’ s a tto rn e y 

g e n e ra l, jo in t ly  a d­

v ise d th e g o v e rn o r . 

T h e f ra m e rs o f  th e 

C o n s ti tu t io n , th e y w ro te , su re ly n e v e r m e a n t th a t 

s ta te s w o u ld  b e su e d in  fe d e ra l c o u r t w ith o u t th e ir 

c o n se n t. M o re o v e r , th e Ju d ic ia ry A c t  o f  1 7 8 9 h a d 

n o t c o n fe r re d su c h a ju r isd ic t io n e x c e p t o n th e 

o c c a s io n s w h e n s ta te s w e re p la in t i f fs .4 1 C a rn e s 

a n d N o e l p ro m ise d th a t th e y w o u ld n o t a l lo w  a n y 

b re a c h o f  G e o rg ia’ s so v e re ig n ty a n d u rg e d T e lfa ir 

to  d o  so a s w e ll : “ N o th in g , w ith  d u e d e fe re n c e to  

y o u r E x c e l le n c y , o u g h t to  a p p e a r o n th e re c o rd s 

o f  th e e x e c u tiv e d e p a r tm e n t w h ic h c a n p o ss ib ly 

b e c o n s tru e d in to  a re c o g n it io n o f  th e ju r isd ic t io n 

o f  th e F e d e ra l C o u r ts in  su c h C a se s .” 4 2

T h e c a se o f  F a rq u h a r v . G eo rg ia c a m e u p fo r  

a rg u m e n t d u r in g th e O c to b e r 1 7 9 1 te rm o f  th e 

c irc u it c o u r t. B y  th e n , G o v e rn o r T e lfa ir h a d d e­

c id e d to p le a d to th e ju r isd ic t io n a n d in  p a p e rs 

f i le d  w ith  th e c o u r t s ta te d th a t, a s n o c o u r t o f  la w  

o r e q u ity h a d ju r isd ic t io n o v e r a su it a g a in s t 

G e o rg ia w ith o u t th e s ta te’ s c o n se n t, h e e x p e c te d 

th e c o u r t n o t to c o n s id e r th e c a se . H e a sk e d th e
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A le x a n d e r D a l la s s e r v e d a s t h e f i r s t  S u p r e m e C o u r t  

r e p o r t e r  f r o m  1 7 9 1 - 1 8 0 0 . I n  a d d i t io n  h e c o n t in u e d h is  

l e g a l p r a c t i c e , r e p r e s e n t in g t h e s t a t e o f  G e o r g ia i n  a  

n u m b e r  o f  c a s e s i n c lu d in g , i n  i t s  l a t e r  s t a g e s , KJIHGFEDCBAC h ish o lm v . 

G e o rg ia .

c o u r t to  q u a sh C h ish o lm ’  s w r it  a n d a w a rd c o s ts to  

G e o rg ia .4 3 M o s t su rp r is in g , in  v ie w  o f  th e p o s i­

t io n G e o rg ia to o k w h e n i t  w a s su e d in  th e S u­

p re m e C o u r t, is th e p a r t ic ip a t io n o f  C a rn e s a n d 

N o e l in  th e c irc u it c o u r t a rg u m e n t. C h ish o lm’ s 

la w y e rs t r ie d to c o n v in c e th e ju d g e s th a t th e 

p re se n c e in  c o u r t o f  c o u n se l fo r th e s ta te sh o u ld b e 

in te rp re te d a s a n a d m iss io n o f  ju r isd ic t io n , b u t th e 

ju d g e s d id  n o t a g re e .4 4 In  fa c t, th e ju d g e s re je c te d 

C h ish o lm’ s ju r isd ic t io n a l a rg u m e n ts a n d c o n­

c lu d e d th a t th e c irc u it c o u r t c o u ld “ e x e rc ise n o 

ju r isd ic t io n in  th e c a se n o w  b e fo re i t .” 4 5

C h ish o lm p u rsu e d h is c a se b y in s t i tu t in g a 

n e w su it w ith in  th e o r ig in a l ju r isd ic t io n o f  th e 

S u p re m e C o u r t. T h e C o u r t is su e d a su m m o n s 

d a te d F e b ru a ry 8 , 1 7 9 2— n o t se rv e d o n th e g o v­

e rn o r a n d a tto rn e y g e n e ra l o f  G e o rg ia u n ti l Ju ly 

1 1— re q u ir in g th e s ta te to  a p p e a r o n th e f i rs t d a y 

o f  th e A u g u s t 1 7 9 2 te rm . G iv e n th e sh o r tn e ss o f  

t im e b e tw e e n th e se rv ic e o f  su m m o n s a n d th e 

m e e tin g o f  th e C o u r t, p e rh a p s i t  is n o t so su rp r is­

in g th a t G e o rg ia w a s u n re p re se n te d . A le x a n d e r 

D a l la s , c o u n se l fo r G e o rg ia in  a d if fe re n t c a se 

b e fo re th e C o u r t, su g g e s te d to th e Ju s t ic e s th a t 

C h ish o lm’ s c a se b e c o n tin u e d to th e fo l lo w in g

te rm to a l lo w  G e o rg ia to d e c id e “ w h e th e r sh e 

w o u ld su b m it to  th e ju r isd ic t io n a n d t ry  th e c a u se , 

o r in s is t o n  th e r ig h t o f  n o t b e in g su e d .”  T h e C o u r t 

a c c e d e d to th e su g g e s t io n w ith  th e c o n se n t o f  

p la in t i f fs c o u n se l.4 6

G e o rg ia’ s a c t io n s u p o n h e a r in g o f  th e S u­

p re m e C o u r t su it d e se rv e m e n tio n . G o v e rn o r 

T e lfa ir in fo rm e d th e le g is la tu re a t th e c o m m e n c e­

m e n t o f  i ts N o v e m b e r 1 7 9 2 se ss io n o f  h is c o n­

c e rn a b o u t th e c o u r t p ro c e e d in g s . “ T h is c a se ,”  h e 

w ro te , “ in v o lv e s m a tte rs o f  tw o [sz c ] g re a t im ­

p o r ta n c e to  b e c o n s id e re d a s c o m in g w ith in  th e 

E x e c u tiv e p o w e rs , w ith o u t a L e g is la t iv e se n se in  

th e p re m ise s .” 4 7 T h e G e o rg ia H o u se o f  R e p re­

se n ta t iv e s c o n s id e re d th e is su e a n d p a sse d a 

re so lu t io n a f f i rm in g i ts b e l ie f th a t A rt ic le  I I I  o f  

th e C o n s ti tu t io n d id n o t a u th o r iz e su its a g a in s t 

s ta te s b y  c it iz e n s o f  o th e r s ta te s in  th e S u p re m e 

C o u r t a n d d e c la r in g th a t G e o rg ia w o u ld t re a t a n y 

ju d g m e n t re su lt in g f ro m  su c h a c a se a s u n c o n s t i­

tu t io n a l ,4 8 W h e n th e S e n a te re c e iv e d n o tic e o f  th e 

H o u se’ s a c t io n , th e re so lu t io n w a s re a d a n d 

c o n s id e ra t io n o f  i t  p o s tp o n e d . T h e S e n a te d id  n o t 

ta k e i t u p a g a in .4 9 H a v in g re c e iv e d n o c le a r 

g u id a n c e f ro m  th e le g is la tu re , G o v e rn o r T e lfa ir 

m e re ly se n t a c o p y o f  th e G e o rg ia H o u se’ s re so­

lu t io n  to  th e s ta te’ s a g e n t, Jo h n W e re a t, in  P h ila­

d e lp h ia .5 0

T h u s , w h e n YXWVUTSRQPONMLKJIHGFEDCBAC h ish o lm v . G eo rg ia c a m e u p fo r  

a rg u m e n t a t th e F e b ru a ry 1 7 9 3 te rm o f  th e S u­

p re m e C o u r t, n o c o u n se l a p p e a re d fo r  G e o rg ia .5 1 

A le x a n d e r D a lla s a n d Ja re d In g e rso l l p re se n te d to  

th e C o u r t th e G e o rg ia H o u se o f  R e p re se n ta t iv e s’  

re so lu t io n , a n d i t w a s re a d a lo u d , b u t th e y d e­

c l in e d to  p a r t ic ip a te in  th e o ra l a rg u m e n t b e c a u se 

G e o rg ia h a d n o t re q u e s te d th a t th e y d o so .5 2

A f te r th e S u p re m e C o u r t’ s m u c h p u b l ic iz e d 

ju r isd ic t io n a l d e c is io n , h o w e v e r , w h e n th e C o u r t 

h a d is su e d a sh o w c a u se o rd e r to G e o rg ia to  

a p p e a r b y  th e f i rs t  d a y o f  th e A u g u s t 1 7 9 3 te rm o n 

p a in o f  su f fe r in g a d e fa u lt ju d g m e n t, D a lla s a n d 

In g e rso l l d id  in d e e d re p re se n t G e o rg ia b e fo re th e 

C o u r t“ [b ]y  v ir tu e o f  a n A u th o r i ty  f ro m  th e S ta te .” 5 3 

D a lla s p ro m p tly m o v e d fo r  a p o s tp o n e m e n t o f  th e 

a rg u m e n t u n t i l th e n e x t te rm , w h ic h w a s g ra n te d 

w ith  th e c o n se n t o f  p la in t i f fs c o u n se l.5 4

B e fo re th e C o u r t’ s F e b ru a ry 1 7 9 4 te rm , a n­

o th e r m e e tin g o f th e G e o rg ia le g is la tu re to o k 

p la c e . In  h is o p e n in g a d d re ss , G o v e rn o r T e lfa ir 

u rg e d th e le g is la tu re to in s tru c t G e o rg ia’ s c o n­

g re ss io n a l d e le g a tio n to se e k a c o n s t i tu t io n a l
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a m e n d m e n t, fo r th a t se e m e d to h im  th e o n ly  

re m e d y th a t w o u ld a l lo w  th e s ta te s to  re ta in th e ir 

so v e re ig n ty , a n d to  in fo rm  th e o th e r s ta te s o f  th is 

a c t io n .5 5 B u t th e m o s t n o te w o r th y p ie c e o f  le g is­

la t io n to  c o m e f ro m  th is se ss io n w a s a b i l l  p a sse d 

o n ly  b y  th e H o u se o f  R e p re se n ta t iv e s w h ic h m a d e 

i t  a fe lo n y p u n ish a b le b y  d e a th fo r  a n y p e rso n to  

a tte m p t e x e c u tio n o f  a fe d e ra l c o u r t ju d g m e n t in  

th e YXWVUTSRQPONMLKJIHGFEDCBAC h ish o lm c a se . T h e G e o rg ia S e n a te to o k n o 

a c t io n in  c o n n e c t io n w ith  th e su it .5 6

D a lla s a n d In g e rso l l a rg u e d in  th e S u p re m e 

C o u r t in  F e b ru a ry 1 7 9 4 th a t ju d g m e n t sh o u ld n o t 

b e e n te re d a g a in s t G e o rg ia , b u t th e Ju s t ic e s d is­

a g re e d a n d ru le d in fa v o r o f  th e p la in t i f f . T h e 

C o u r t a w a rd e d a w r it  o f  in q u iry  to  d e te rm in e th e 

d a m a g e s su s ta in e d b y C h ish o lm a s a re su lt o f  

G e o rg ia’ s “ b re a c h o f  p ro m ise a n d o th e r d e fa u lts .” 5 7 

N o in q u iry to o k p la c e th e n e x t te rm , h o w e v e r . 

T h e C o u r t o rd e re d a ju ry  to b e su m m o n e d in  

F e b ru a ry 1 7 9 5 a n d n o tic e to b e g iv e n to th e 

g o v e rn o r a n d a tto rn e y g e n e ra l o f  G e o rg ia th re e 

m o n th s in  a d v a n c e o f  th a t h e a r in g .5 8 In  F e b ru a ry 

1 7 9 5 a n d in  e v e ry te rm th e re a f te r u n ti l th e ra t i f i ­

c a t io n o f th e E le v e n th A m e n d m e n t w a s a n­

n o u n c e d , p la in t i f f  s c o u n se l m o v e d fo ra c o n tin u -IHGFEDCBA

A s s o c ia t e J u s t i c e J a m e s I r e d e l l  o f  N o r t h  C a r o l in a  p r e ­

s id e d o v e r  t h e  c i r c u i t  c o u r t  t r i a l  o f  KJIHGFEDCBAG e o rg ia v . B ra i ls fo rd . 

H e  b e l ie v e d t h a t  t h e  d e c is io n w a s f l a w e d  b e c a u s e G e o r g ia  

h a d  n o t h a d  t h e  o p p o r t u n i t y  t o  c o m e b e f o r e t h e  C o u r t  t o  

p r o v e  h e r  c la im  t o  t h e  d e b t .

a n c e .5 9 I t  a p p e a rs th a t C h ish o lm d id  n o t a c t iv e ly 

p ro se c u te h is su it a f te r A u g u s t 1 7 9 4 b e c a u se , in  

D e c e m b e r o f  th a t y e a r , th e G e o rg ia le g is la tu re 

se tt le d th e F a rq u h a r c la im .6 0

W h y , a f te r so m a n y y e a rs , d id  G e o rg ia c h o o se 

D e c e m b e r 1 7 9 4 to  se tt le th e c la im ? A lth o u g h n o 

d o c u m e n ta ry e v id e n c e e x is ts to p ro v id e a n a n­

sw e r , i t m a y b e th a t th e le g is la tu re w a n te d to  

a v o id a S u p re m e C o u r t ju d g m e n t th a t th e s ta te 

w o u ld h a v e to  h o n o r o r ig n o re . I f  th e s ta te w a s in  

a s d e f ia n t a m o o d a s h is to r ia n s a n d le g a l sc h o la rs 

h a v e d e p ic te d , ig n o r in g a ju d g m e n t o f  a fe d e ra l 

c o u r t m ig h t h a v e b e e n p re c ise ly th e a c t io n i t  

n e e d e d to ta k e to d e m o n s tra te i ts a n g e r— to th e 

fe d e ra l g o v e rn m e n t a n d to  th e o th e r s ta te s . B u t, in  

fa c t, G e o rg ia , c h o se n o t to  ta k e th is c o u rse . C e r­

ta in ly  th e s ta te b r id le d a t b e in g c a l le d in to  fe d e ra l 

c o u r t a s a d e fe n d a n t, b u t i ts le a d e rs s t i l l  re ta in e d 

a re sp e c t fo r  th e n a tio n a l g o v e rn m e n t a n d a w il l ­

in g n e ss to  w o rk  w ith in  th e sy s te m to  w h ic h i t  h a d 

c o m m itte d i tse l f b y ra t i fy in g th e C o n s ti tu t io n . 

F u r th e rm o re , n o t c o m p ly in g w ith  a d e fa u lt ju d g­

m e n t w o u ld b e a n e m b a rra ssm e n t fo r G e o rg ia 

b e c a u se , d u r in g th e v e ry y e a rs i t  w a s f ig h t in g  th e 

C h ish o lm su it , th e s ta te w a s se e k in g th e S u p re m e 

C o u r t’ s in te rv e n t io n in  i ts fa v o r in  a n o th e r c a se , 

G eo rg ia v . B ra ils fo rd .1 1'

G eo rg ia v . B ra ils fo rd b e g a n a s a p r iv a te d i­

v e rs i ty su it b e tw e e n S a m u e l B ra i ls fo rd a n d h is 

p a r tn e rs a n d Ja m e s S p a ld in g a n d h is p a r tn e rs in  

th e U n ite d S ta te s C irc u it C o u r t fo r th e G e o rg ia 

d is tr ic t . T h e c a se c o n c e rn e d a d e b t c o n tra c te d in  

1 7 7 4 b y  S p a ld in g , a c it iz e n o f  G e o rg ia , a n d o w e d 

to B ra i ls fo rd , a n E n g l ish su b je c t l iv in g  in  S o u th 

C a ro l in a . T h e s ta te o f  G e o rg ia c la im e d th e m o n e y 

in  d isp u te b y  v ir tu e o f  th e c o n f isc a t io n a c t i t  h a d 

p ro m u lg a te d in  1 7 8 2 .6 2 B ra i ls fo rd su e d S p a ld in g 

in  1 7 9 0 . T h e d e fe n d a n t a d m itte d th e d e b t b u t p le d 

th a t G e o rg ia , n o t B ra i ls fo rd , w a s th e r ig h tfu l 

c la im a n t u n d e r th e 1 7 8 2 a c t. O ra l a rg u m e n t to o k 

p la c e in  c irc u it c o u r t o n A p r i l  2 8 , 1 7 9 2 , a n d a 

d e c is io n in  fa v o r o f  th e p la in t i f fs w a s a n n o u n c e d 

o n M a y  2 .

A c c o rd in g to  Ju s t ic e Ja m e s I re d e l l , w h o p re­

s id e d a t th e c irc u it c o u r t, th e d e c is io n w a s f la w e d 

b e c a u se th e s ta te o f  G e o rg ia h a d n o t b e e n a b le to  

c o m e b e fo re th e c o u r t to  p ro v e h e r c la im  to  th e 

d e b t. A s I re d e l l e x p la in e d in  a le t te r to  P re s id e n t 

W a sh in g to n , G e o rg ia h a d a tte m p te d to  jo in  in  th e 

d e fe n se , b u t S p a ld in g’ s c o u n se l w o u ld n o t a l lo w  

i t , so G e o rg ia a p p l ie d to  th e C o u r t to in te rp le a d .
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I re d e l l th o u g h t th e s ta te sh o u ld b e p e rm itte d to  d o 

so , b e c a u se G e o rg ia w a s m a te r ia l ly in te re s te d in  

th e o u tc o m e o f  th e c a se a n d b e c a u se th e le g a l 

q u e s t io n s in h e re n t in  i t— w h e th e r th e s ta te w a s 

e n t i t le d to  S p a ld in g’ s d e b t u n d e r i ts c o n f isc a t io n 

a c t a n d w h e th e r th e T re a ty o f  P e a c e o f  1 7 8 3 w ith  

G re a t B r ita in  a f fe c te d th e a p p l ic a t io n o f  th a t a c t to  

d e b ts o w e d b y G e o rg ia n s to B r it ish su b je c ts—  

h a d ra m if ic a t io n s th ro u g h o u t th e n a tio n a n d 

n e e d e d to  b e se tt le d . B u t I re d e l l o b se rv e d th a t th e 

c o u r t h a d to  d e n y G e o rg ia’ s re q u e s t to  in te rp le a d 

b e c a u se i t  w a s le g a l ly im p e rm iss ib le : T h e c o u r t 

c o u ld f in d  n o in s ta n c e o f  su c h a m o tio n b e in g 

g ra n te d e x c e p t w h e re th e d e fe n d a n t h a d a sk e d fo r  

i t , le t a lo n e w h e re th e d e fe n se h a d o p p o se d i t .  

M o re o v e r , e v e n i f  su c h a p re c e d e n t h a d e x is te d , 

I re d e l l b e l ie v e d th a t th e C o n s ti tu t io n w o u ld h a v e 

p re se n te d a n o b s ta c le to  G e o rg ia’ s p a r t ic ip a t io n : 

th e s ta te w o u ld th e n h a v e b e c o m e “ a P a r ty, th o u g h 

c o l la te ra l ly to  th e p r in c ip a l a c t io n ,”  h e e x p la in e d , 

a n d th e C o n s ti tu t io n p ro v id e d th a t su c h c a se s 

m u s t o r ig in a te in  th e S u p re m e C o u r t.6 3

B e lie v in g i tse l f a g g r ie v e d , G e o rg ia d id  se e k 

re l ie f in th e S u p re m e C o u r t a t i ts n e x t te rm , 

A u g u s t 1 7 9 2 , th e v e ry te rm in  w h ic h G e o rg ia h a d 

b e e n su m m o n e d to  a p p e a r to  a n sw e r C h ish o lm’ s 

su it a n d d id n o t. F il in g  a b i l l  in  e q u ity a g a in s t 

B ra i ls fo rd a n d S p a ld in g , w h ic h se t o u t th e re a­

so n s w h y th e s ta te w a s e n ti t le d to th e m o n e y , 

G e o rg ia m o v e d fo r  a n in ju n c t io n to  s ta y fu r th e r 

p ro c e e d in g s in  th e c irc u it c o u r t a n d to  p re v e n t th e 

m a rsh a l o f  th e G e o rg ia d is tr ic t f ro m  tu rn in g o v e r 

to B ra i ls fo rd a n y m o n e y th e m a rsh a l m a y h a v e 

o b ta in e d in  e x e c u tio n o f  th e ju d g m e n t h a n d e d 

d o w n in  M a y  1 7 9 2 .6 4 T h e S u p re m e C o u r t g ra n te d 

th e m o tio n , a n d a n in ju n c t io n w a s is su e d to  k e e p 

th e m o n e y in  th e h a n d s o f  th e c o u r t u n ti l su c h 

t im e a s G e o rg ia h a d re c e iv e d a le g a l a d ju d ic a t io n 

o f  th e q u e s t io n o f  to w h o m th e d e b t sh o u ld b e 

p a id .6 5

A t  th e fo l lo w in g  S u p re m e C o u r t te rm in  F e b­

ru a ry 1 7 9 3 , w h e n G e o rg ia h a d n o t y e t in s t i tu te d 

le g a l p ro c e e d in g s , th e d e fe n d a n ts m o v e d fo r  th e 

in ju n c t io n to b e d isso lv e d , a n d c o u n se l fo r th e 

s ta te h a d to  a p p e a r to  c o n te s t th e m o tio n th e d a y 

a f te r YXWVUTSRQPONMLKJIHGFEDCBAC h ish o lm w a s a rg u e d .6 6 W h e th e r th e in c o n­

g ru ity in h e re n t in  G e o rg ia’ s p o s it io n— re fu s in g 

to b e a d e fe n d a n t w h ile c la im in g th e r ig h t to  

in v o k e th e C o u r t’ s ju r isd ic t io n a s p la in t i f f— b o th­

e re d G e o rg ia w a s n o t a t a i l e v id e n t. B u t th is 

ju x ta p o s it io n le d C h ie f Ju s t ic e Jo h n Ja y to re -IHGFEDCBA

C h ie f  J u s t i c e J o h n  J a y  n o t e d i n  t h e  o p in io n  u p h o ld in g  t h e  

C o u r t ’ s j u r i s d ic t io n  i n  KJIHGFEDCBAC h ish o lm t h a t  t h e  s t a t e o f  G e o r g ia  

w a n t e d  t o  b e a b le t o  s u e t h e  c i t i z e n s o f  o t h e r  s t a t e s b u t  d id  

n o t  w a n t  t o  b e t h e d e f e n d a n t in  s u i t s f d e d  b y  c i t i z e n s o f  

o t h e r  s t a t e s .

m a rk , in  h is o p in io n u p h o ld in g th e C o u r t’ s ju r is­

d ic t io n in  C h ish o lm , “ T h a t ru le is sa id to  b e a b a d 

o n e , w h ic h d o e s n o t w o rk b o th w a y s ; th e c it iz e n s 

o f G eo rg ia a re c o n te n t w ith a r ig h t o f su in g 

c it iz e n s o f  o th e r S ta te s ; b u t a re n o t c o n te n t th a t 

c it iz e n s o f  o th e r S ta te s sh o u ld h a v e a r ig h t to  su e 

th e m .” 6 7 N e v e r th e le ss , o n F e b ru a ry 2 0 , th e d a y 

fo l lo w in g is su a n c e o f  th e C o u r t’ s sh o w c a u se 

o rd e r in  C h ish o lm , th e C o u r t ru le d in  G e o rg ia’ s 

fa v o r a n d c o n tin u e d th e in ju n c t io n to g iv e th e 

s ta te m o re t im e to  p u rsu e a n a c t io n a t la w .6 8

T h e t r ia l o f  G eo rg ia v . B ra ils fo rd to o k p la c e 

in  th e S u p re m e C o u r t d u r in g th e F e b ru a ry 1 7 9 4 

te rm .6 9 A f te r fo u r d a y s o f a rg u m e n t, th e ju ry  

b ro u g h t in a v e rd ic t fo r th e d e fe n d a n ts .7 0 O n e 

w e e k la te r , o n th e sa m e d a y th a t c o u n se l fo r  

G e o rg ia m a d e a n u n su c c e ss fu l a tte m p t to  c o n te s t 

th e sh o w c a u se o rd e r in  C h ish o lm a n d a d e fa u lt 

ju d g m e n t w a s e n te re d a g a in s t th e s ta te , th e C o u r t 

o rd e re d th e in ju n c t io n in B ra ils fo rd d isso lv e d 

w ith  c o s ts a n d ju d g m e n t to  b e e n te re d a g a in s t th e 

s ta te in  th a t c a se a s w e ll .7 1

O n e o th e r s ta te , S o u th C a ro l in a , w h ile v ig o r­

o u s ly m a in ta in in g i ts im m u n ity f ro m  su it a s a 

d e fe n d a n t, t r ie d to  ta k e a d v a n ta g e o f  th e fe d e ra l 

ju d ic ia l sy s te m to  re so lv e a d isp u te in  w h ic h i t  w a s 

in v o lv e d . F in d in g i tse l f th e d e fe n d a n t in  C u ttin g 

v . S o u th C a ro lin a , th e s ta te a tte m p te d to  re c a s t th e
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d isp u te— w h ic h i t v e ry m u c h w a n te d to h a v e 

ju d ic ia l ly  re so lv e d— so a s to  a p p e a r in  th e ro le o f  

p la in t i f f . T h e su it , fd e d in  th e S u p re m e C o u r t in  

1 7 9 5 , in v o lv e d a c la im  b ro u g h t a g a in s t th e s ta te 

b y  a g e n ts o f  th e P r in c e o f  L u x e m b o u rg , w h o h a d 

le a se d a sh ip to  th e S o u th C a ro l in a n a v y d u r in g 

th e re v o lu t io n a ry w a r. In  1 7 8 5 th e le g is la tu re w a s 

o n th e v e rg e o f  p a y in g th e d e b t w h e n a n e w 

c la im a n t s te p p e d fo rw a rd— th e k in g o f  F ra n c e , 

w h o h a d a c tu a l ly o w n e d th e sh ip a n d le a se d i t  to  

th e P r in c e o f  L u x e m b o u rg .7 2

T h e s ta te th u s fo u n d i tse l f , a s a re so lu t io n o f  

th e le g is la tu re la te r p u t i t , “ in  th e s itu a t io n o f  a 

S ta k e H o ld e r ,” 7 3 re a d y a n d w il l in g  to  p a y i ts d e b t, 

b u t u n su re o f  th e r ig h tfu l c re d ito r . T h e o b v io u s 

m e th o d o f  re so lv in g th is d i le m m a w o u ld h a v e 

b e e n to  fd e a b i l l  o f  in te rp le a d e r a g a in s t th e tw o  

c o n te n d in g c la im a n ts , fo rc in g a ju d ic ia l d e te rm i­

n a tio n o f  th e d isp u te . B u t fo r so m e re a so n th e 

le g is la tu re d e te rm in e d o n a m o re in d ire c t c o u rse 

o f  a c t io n : in  1 7 9 4 i t  p a id 1 0 0 0 p o u n d s o f  th e d e b t 

to  th e P r in c e’ s re p re se n ta t iv e , Jo h n B ro w n C u t­

t in g , “ a s a m e a n s o f  p u tt in g th e b u s in e ss in  a le g a l 

t ra in o f  in v e s t ig a t io n .” 7 4 A p p a re n tly , th e le g is la­

tu re e x p e c te d th e F re n c h g o v e rn m e n t to  ta k e u p 

th e g a u n tle t a n d su e C u tt in g fo r  th e m o n e y .

T h e F re n c h , h o w e v e r , s t i l l in  th e th ro e s o f  

th e ir re v o lu t io n , w e re u n a b le to  lo c a te su f f ic ie n t 

d o c u m e n ta t io n to su p p o r t th e ir c la im in  c o u r t, 

a n d a s a re su lt d id  n o th in g . T ire d o f  w a it in g fo r  

h is m o n e y , C u tt in g to o k th e b o ld s te p o f  f i l in g  

su it a g a in s t S o u th C a ro l in a in  th e S u p re m e C o u r t 

in  A u g u s t 1 7 9 5 . T h e g o v e rn o r— w h o h a d b e e n 

a n tic ip a t in g a la w su it , b u t n o t o n e in  w h ic h th e 

s ta te w a s n a m e d a s d e fe n d a n t— re fu se d to  a c c e p t 

se rv ic e o f  p ro c e ss . In te re s t in g ly , h e d id  n o t d o so 

s im p ly o n th e b a s is o f a b la n k e t a sse r t io n o f  

so v e re ig n im m u n ity . R a th e r , h e a rg u e d “ th a t i t  

w a s d e ro g a to ry to th e c re d it a n d h o n o r o f  th e 

S ta te , to  p e rm it a su it to  b e b ro u g h t a g a in s t i t ”  fo r  

a d e b t w h ic h th e s ta te d id n o t d isp u te . F u r th e r­

m o re , h e to ld  th e le g is la tu re , th e s ta te a tto rn e y 

g e n e ra l d o u b te d th a t a ju d g m e n t in a n a c t io n 

so le ly b e tw e e n C u tt in g a n d th e s ta te c o u ld b e 

le g a l ly b in d in g o n th e F re n c h R e p u b l ic— so a 

d e te rm in a t io n in fa v o r o f C u tt in g m ig h t n o t 

in su la te th e s ta te f ro m  a la te r c la im  b ro u g h t b y  

F ra n c e .7 5

N o w  fa c in g th e p ro sp e c t o f  a d e fa u lt ju d g­

m e n t, th e le g is la tu re a t la s t d ire c te d th e s ta te’ s 

a tto rn e y g e n e ra l to  f i le  a b i l l  o f  in te rp le a d e r in  th e

S u p re m e C o u r t— a lo n g w ith “ a D e c la ra t io n 

a g a in s t th e E x e rc ise o f  a n y Ju r isd ic t io n b y th e 

su p re m e C o u r t o f  th e U n ite d S ta te s , c o e rc iv e o n 

th e S ta te . A n d a P ro te s t a g a in s t th is E x a m p le 

b e in g d ra w n in to p re c e d e n t.” 7 6 F o r so m e re a so n 

th e a tto rn e y g e n e ra l d e la y e d a lm o s t e ig h t m o n th s 

b e fo re im p le m e n tin g th is d ire c t iv e , a n d w h e n h e 

f in a l ly  a c te d , o n A u g u s t 9 ,1 7 9 7 , i t  w a s a lm o s t to o 

la te . T h e d a y b e fo re , a  ju ry  h a d re tu rn e d a v e rd ic t 

in  C u tt in g’ s fa v o r in  th e a m o u n t o f  $ 5 5 ,0 0 2 .8 4 . 

B u t th e C o u r t, p e rh a p s o u t o f re g a rd fo r th e 

d e l ic a c y o f  th e s itu a t io n , d o c k e te d a n e w c a se , YXWVUTSRQPONMLKJIHGFEDCBA
S o u th C a ro lin a v . th e F ren ch R ep u b lic a n d Jo h n 

B ro w n C u ttin g , a n d e n te re d a n in ju n c t io n s ta y in g 

th e e x e c u tio n o f  th e ju d g m e n t in  C u ttin g v . S o u th 

C a ro lin a o n c o n d it io n th a t th e s ta te d e p o s it th e 

d isp u te d a m o u n t in  c o u r t. T h e le g is la tu re b a lk e d , 

re fu s in g to d e p o s it a n y m o n e y u n ti l th e C o u r t 

ru le d o n th e b i l l o f in te rp le a d e r i tse l f . T h e re 

m a tte rs s to o d u n ti l F e b ru a ry 1 7 9 8 , w h e n— o n th e 

sa m e d a y th a t i t d ism isse d th re e su its a g a in s t 

s ta te s o n th e g ro u n d s th a t th e y w e re b a rre d b y  th e 

re c e n tly ra t i f ie d E le v e n th A m e n d m e n t— th e C o u r t 

c o n tin u e d S o u th C a ro lin a v . C u ttin g b y  c o n se n tIHGFEDCBA

J a m e s S u l l i v a n , a t t o r n e y  g e n e r a l o f  M a s s a c h u s e t t s a n d  

l a t e r  g o v e r n o r , p u b l i s h e d a  p a m p lc t in  1 7 9 1 i n  r e s p o n s e t o  KJIHGFEDCBA
V a n S ta p h o rs t. H is  p a m p h le t a r g u in g  a g a in s t t h e  s u a b i l i t y  

o f  s t a t e s w a s w id e ly  c i r c u la t e d  a n d  s p u r r e d  p r o - s u a b i l i t y  

r e s p o n s e s .
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o f  th e p a r t ie s . T e c h n ic a l ly , i t  se e m s , th e c a se is 

s t i l l  o n th e d o c k e t.

A s C h ie f Ju s t ic e Ja y h a d o b se rv e d in  YXWVUTSRQPONMLKJIHGFEDCBA
C h ish o lm , th e sp e c ta c le o f  s ta te s in v o k in g th e 

C o u r t’ s ju r isd ic t io n a s p la in t i f fs w h ile  re s is t in g i t  

a s d e fe n d a n ts sm a c k e d o f  u n fa irn e ss .7 7 Ja y w a s 

n o t th e o n ly  o n e w h o to o k th is v ie w . T h e a n o n y­

m o u s a u th o r o f  a p a m p h le t p u b l ish e d in  re sp o n se 

to Ja m e s S u ll iv a n’ s KJIHGFEDCBAO b se rv a tio n s c o m m e n te d , 

“ I t  is a n o d io u s d o c tr in e , th a t a s ta te c a n c o m p e l 

ju s t ic e f ro m  th e c it iz e n s o f  a n e ig h b o u r in g s ta te ; 

b u t m a y w ith h o ld i t  f ro m  th e m d u r in g h e r p le a­

su re .” 7 8 A n o th e r a n o n y m o u s w r ite r , w h o p u b­

l ish e d a se r ie s o f  f iv e  p ro -su a b i l i ty “ le t te rs”  in  

th e N e w Y o rk  n e w sp a p e r A m e r ic a n M in e rv a , 

a g re e d : “ th e se. . . s ta te s a l l  c la im  a n d e x e rc ise th e 

r ig h t o f  c o m p e ll in g in d iv id u a ls to  re n d e r Ju s t ic e . 

W h y  sh o u ld n o t th e r ig h t b e m u tu a ll Is th a t m a n 

leg a lly free , w h o c a n b e fo rced to p a y th e la s t 

p e n n y h e o w e s to  a s ta te ; w h ile  th e s ta te m a y o w e 

h im  a fo r tu n e , a n d h e c a n n o t c o m p e l th e p a y m e n t 

o f  a sh i l l in g ?” 7 9

T h e la c k o f  m u tu a l i ty in  th e s ta te s’  in te rp re ta­

t io n o f  A rt ic le I I I  w a s o n ly o n e o f  m a n y a rg u­

m e n ts p u t fo rw a rd b y c o m m e n ta to rs w h o a rg u e d 

a g a in s t th e ra t i f ic a t io n o f  th e E le v e n th A m e n d­

m e n t. M o s t o f  th e c o n te m p o ra ry c o m m e n ta ry o n 

th e A m e n d m e n t th a t h a s c o m e d o w n to u s is in  

fa v o r o f  i ts ra t i f ic a t io n , b u t i t  is d if f ic u l t  to  g a u g e 

h o w  re p re se n ta t iv e o f  p u b l ic o p in io n th a t c o m­

m e n ta ry re a l ly is . C e rta in ly , a s E d m u n d P e n d le to n 

w ro te to h is n e p h e w N a th a n ie l , “ so m e re sp e c t­

a b le O p in io n s w e re in  th e A f f irm a tiv e”  o n th e 

q u e s t io n o f  s ta te su a b i l i ty ,8 0 a n d th e y w e re e v e ry 

b it  a s v ig o ro u s in  d e fe n d in g th e ir in te rp re ta t io n o f  

th e C o n s ti tu t io n a s w e re th o se p a r t isa n s o n th e 

o th e r s id e o f  th e is su e .

T h e p ro -su a b i l i ty w r ite rs o f te n to o k a s th e ir 

s ta r t in g p o in t A rt ic le  I I I  o f  th e C o n s ti tu t io n . S o m e 

re l ie d o n th e o p in io n s o f  th e fo u r S u p re m e C o u r t 

Ju s t ic e s w h o h a d u p h e ld th e e x e rc ise o f  th e C o u r t’ s 

ju r isd ic t io n in  C h ish o lm , p ro te s t in g th e la c k o f  

p u b l ic i ty  th e se w r it in g s h a d re c e iv e d (C h ie f Ju s­

t ic e Ja y’ s w a s th e o n ly  o n e o f  th e o p in io n s to  b e 

p u b l ish e d in  a n e w sp a p e r) . O n e c o rre sp o n d e n t 

se n t a c o p y o f  Ju s t ic e W il l ia m  C u sh in g’ s o p in io n 

to th e C o lu m b ia n C e n tin e l o f  B o s to n , p ra is in g 

th e a u th o r a s “ a M a n , w h o se a b i l i t ie s , in te g r i ty , 

re p u b l ic a n v ir tu e , a n d u n sh a k e n in d e p e n d e n c e 

a re k n o w n a n d a c k n o w le d g e d b y  e v e ry c it iz e n .”  

A n o th e r la m e n te d , e rro n e o u s ly , to  P h ila d e lp h ia’ sIHGFEDCBA

E d m u n d  P e n d le t o n ( a b o v e ) w a s p r e s id e n t o f  t h e  V i r g in ia  

S u p r e m e C o u r t  o f  A p p e a ls f r o m  1 7 7 9 u n t i l  h is d e a t h i n  

1 8 0 2 . H e  w r o t e  h is  n e p h e w  N a t h a n ie l 1 7 9 2 o n  t h e  i s s u e o f  

s t a t e s u a b i l i t y  a n d  n o t e d  t h e r e  w e r e r e s p e c t a b le o p in io n s 

i n  f a v o r  o f  i t .

N a tio n a l G a ze tte th a t th e w id e sp re a d d isse m in a­

t io n  o f “ [s ]o  ju s t, so w ise , so im p o r ta n t a d e c is io n”  

h a d b e e n p re v e n te d b y  th e c la im e d c o p y r ig h t o f  

a n e x p e n s iv e p a m p h le t e d it io n .8 1

O th e rs , w r it in g  in  re sp o n se to  Ja m e s S u ll iv a n’ s 

O b se rv a tio n s b e fo re th e o p in io n s in  C h ish o lm 

w e re a n n o u n c e d , o f fe re d th e ir o w n e x p o s it io n s o f  

th e C o n s ti tu t io n . A n  a n o n y m o u s a u th o r in  th e 

C o lu m b ia n C e n tin e l a rg u e d s im p ly th a t “ th e 

m o s t n a tu ra l c o n s tru c t io n o f  th e te rm s”  o f  A rt ic le  

I I I  w a s th a t th e p e o p le h a d e s ta b l ish e d “ a n e w 

t r ib u n a l. . . w ith  a  ju r isd ic t io n fu l ly  c o m p e te n t”  to  

h e a r su its b ro u g h t b y a n in d iv id u a l a g a in s t a 

s ta te .8 2 A n o th e r a n o n y m o u s w r ite r w e n t b e y o n d 

th e w o rd s o f  th e C o n s ti tu t io n— w h o se m e a n in g 

h e d e c la re d w a s p la in to  a n y o n e “ b u t a m e ta p h y­

s ic ia n” — to i ts sp ir i t . “ T h e g re a t p r in c ip le th a t 

ru n s th ro u g h o u r C o n s ti tu t io n ,”  h e w ro te , w a s 

th a t “ th e sta tes, a s w e ll  a s th e p eo p le , a re m a d e th e 

su b je c ts o f  fed era l leg is la tio n ." M a k in g a f re­

q u e n tly h e a rd a rg u m e n t,8 3 th e a u th o r d e c la re d 

th a t th e ju d ic ia l p o w e r o f  th e U n ite d S ta te s m u s t 

b e c o e x te n s iv e w ith  th e le g is la t iv e : “ W h a tth e o n e 

c o m m a n d s , th e o th e r m u s t d e c re e th e o b e d ie n c e 

o f , a n d th e e x e c u tiv e m u s t e n fo rc e i t . ”  M o re o v e r , 

th e C o n s ti tu t io n i tse l f  w a s fu l l  o f  in te rd ic t io n s o n
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th e s ta te s , w h ic h c o u ld n o t b e e f fe c t iv e ly v in d i­

c a te d— a s S u ll iv a n h a d su g g e s te d th e y c o u ld—  

b y sa n c t io n s im p o se d o n ly o n th e ir in d iv id u a l 

c it iz e n s .8 4 T o  th e o b je c t io n th a t n e v e r b e fo re in  

h is to ry h a d a so v e re ig n p o w e r b e e n su b je c t to  

le g a l p ro c e ss a g a in s t i ts w il l ,  th e se w r ite rs re­

p l ie d— in  e sse n c e— so w h a t? R a th e r th a n se e k in g 

p re c e d e n ts f ro m  th e p a s t to b o ls te r th e ir a rg u­

m e n ts , th e y re v e le d in  th e v e ry b re a k w ith  a 

t ra d it io n th e y a sso c ia te d w ith  “ th e h a u g h ty so v e r­

e ig n t ie s o f  E u ro p e .” 8 5

, T h e p ro -su a b i l i ty w r ite rs a lso re sp o n d e d to  

th e p ra c t ic a l o b je c t io n s S u ll iv a n a n d o th e rs ra ise d . 

T h e y e a s i ly d ism isse d th e a rg u m e n t th a t su its 

a g a in s t s ta te s c o u ld n o t g o fo rw a rd b e c a u se th e re 

w a s n o p re sc r ib e d m e th o d o f  se rv in g p ro c e ss o n 

a s ta te : C o n g re ss c o u ld s im p ly e n a c t le g is la t io n 

su p p ly in g su c h a

m e th o d .8 6 H a rd e r to  a n­

sw e r w a s th e o b je c t io n 

th a t i t  w o u ld b e d if f ic u l t  

o r im p o ss ib le to  e n fo rc e 

a ju d g m e n t a g a in s t a re­

c a lc i tra n t s ta te . C o n g re ss 

m ig h t p a ss a la w  se q u e s­

te r in g s ta te re v e n u e s , 

th e y su g g e s te d , o r  le v y  a 

ta x d ire c t ly o n  th e s ta te’ s 

c it iz e n s , o r p e rh a p s o r­

d e r th e s ta te’ s v a c a n t 

la n d s p u b l ic ly so ld . B u t 

th e c o m m e n ta to rs c le a r ly p re fe r re d n o t to  d w e ll 

o n th is u n p le a sa n t q u e s t io n . “ T h e c o n s t i tu t io n 

su p p o se s c o m p lia n c e , a n d n o t re s is ta n c e ,”  o n e 

w ro te , d ism iss in g a s “ w ild  a n d u n c o n s t i tu t io n a l”  

th e v e ry su g g e s t io n th a t a s ta te w o u ld d e fy a n 

o rd e r o f  th e S u p re m e C o u r t.8 7

W h ile so m e p ro -su a b i l i ty c o m m e n ta to rs a r­

g u e d th a t s ta te s c o u ld b e t ru s te d to  c o m p ly w ith  

c o u r t o rd e rs a g a in s t th e m , h o w e v e r , o th e rs e x h ib­

i te d a d e e p su sp ic io n o f  s ta te g o v e rn m e n ts , m a in­

ta in in g th a t o n ly  th e th re a t o f  le g a l a c t io n w o u ld 

e n su re a g a in s t th e ir d e g e n e ra t io n in to ty ra n n y 

a n d d e sp o tism . A  “ f ra u d u le n t s ta te ,”  th e y a r­

g u e d— “ fo r  su c h w e k n o w  th e re a re” — sh o u ld b e 

h e ld to th e sa m e s ta n d a rd a s a f ra u d u le n t in d i­

v id u a l.8 8 E v e n th e D e la w a re S e n a te a d o p te d th e 

v ie w  th a t s ta te s sh o u ld b e “ a s c o m p e lla b le to  p a y 

th e ir D e b ts a s In d iv id u a ls a re .” 8 9

T h e a n o n y m o u s c o rre sp o n d e n t w h o w ro te a 

se r ie s o f  le t te rs to  KJIHGFEDCBAth e A m e r ic a n M in e rv a  a rg u e d

“ [W J h e re v e r a n in ju ry  is 

d o n e b y a  m u lt i tu d e , th e re­

sp o n s ib i l i ty is d iv id e d . . . . 

H e n c e a  p u b lic b o d y n e v e r 

fe e ls g u il t .. . .”

th a t s ta te s w e re to b e t ru s te d e v e n le ss th a n 

in d iv id u a ls : “ a s ta te is c o m p o se d o f  n u m b e rs , a n d 

w h e re v e r a n in ju ry  is d o n e b y a m u lt i tu d e , th e YXWVUTSRQPONMLKJIHGFEDCBA
resp o n sib il ity is d iv id ed .... H e n c e a  p u b lic b o d y 

n e v e r fe e ls g u ilt, th o u g h e v e ry in d iv id u a l w il l  

se p a ra te ly d isa p p ro v e o f  th e m e a su re w h ic h d o e s 

th e in ju ry . T h is c irc u m s ta n c e s tro n g ly e n fo rc e s 

th e n e c e ss ity o f  so m e p ro v is io n fo r co m p e llin g 

ju s t ic e f ro m  su c h p u b l ic b o d ie s .” 9 0 T h e “ p it ia b le 

re m e d y” 9 ' o f  p e ti t io n in g th e le g is la tu re— th e s ta n­

d a rd re c o u rse fo r  th o se w ith  a c la im  a g a in s t th e 

s ta te— w a s in a d e q u a te fo r “ m a tte rs o f  c o n tra c t 

[a n d ] sp e c if ic r ig h ts .” 9 2

T h e se v o ic e s , o f  c o u rse , w e re in  th e m in o r i ty , 

p e rh a p s in  p a r t b e c a u se in  m a n y in s ta n c e s th o se 

w h o p e ti t io n e d th e le g is la tu re su c c e e d e d in  o b­

ta in in g so m e re l ie f .9 3 T h e c a se s th a t fo u n d th e ir 

w a y in to th e c o u r ts 

w e re th o se in  w h ic h th e 

sy s te m fo r so m e re a­

so n h a d b ro k e n d o w n : 

in  a t le a s t se v e n o f  th e 

e ig h t su its a g a in s t s ta te s 

th a t a p p e a re d o n th e 

S u p re m e C o u r t’ s 

d o c k e t b e fo re th e ra t i­

f ic a t io n o f  th e E le v e n th 

A m e n d m e n t, th e p la in­

t i f fs  h a d p e ti t io n e d o r 

m e m o r ia l iz e d th e le g­

is la tu re b e fo re f i l in g  

su it— in  so m e c a se s m o re th a n o n c e— b u t h a d 

re c e iv e d l i t t le  o r n o sa t is fa c t io n .9 4 T h e p a g e s o f  

s ta te le g is la t iv e jo u rn a ls f ro m  th e p e r io d , h o w ­

e v e r , in d ic a te th a t th e se w e re th e e x c e p tio n s ra th e r 

th a n th e ru le . T o  th e m o d e m e y e , i t  is  a s to u n d in g , 

f i rs t , h o w  m u c h t im e e ig h te e n th c e n tu ry le g is la­

tu re s d e v o te d to  th e c o n s id e ra t io n o f  p r iv a te p e ti­

t io n s , a n d , se c o n d , h o w  f re q u e n tly th e y se e m e d to  

g ra n t th e m . I t  w a s p e rh a p s th e s ta te s’ g e n e ra l 

w il l in g n e ss to l iv e u p to th e ir o b l ig a t io n s th a t 

m a d e p o ss ib le th e ra t i f ic a t io n o f  th e E le v e n th 

A m e n d m e n t.

T h in g s w e re to c h a n g e , h o w e v e r , a n d so o n . 

E v e n b e fo re th e o f f ic ia l  ra t i f ic a t io n o f  th e E le v­

e n th A m e n d m e n t— b u t a f te r i t  h a d re c e iv e d th e 

re q u is i te n u m b e r o f  ra t i f ic a t io n v o te s9 5— a sc a n­

d a l b ro k e th a t w a s to sh a k e th e fa i th o f  m a n y 

A m e r ic a n s in  th e t ru s tw o r th in e ss o f  s ta te g o v e rn­

m e n ts . T h e G e o rg ia le g is la tu re h a d , in  1 7 9 5 , so ld 

a v a s t, u n d e v e lo p e d t ra c t o f  la n d k n o w n a s th e



SUITS AGAINST STATESaZYXWVUTSRQPONMLKJIHGFEDCBA8 5IHGFEDCBA

I n  1 7 9 6 , a  y e a r  a f t e r  t h e  Y a z o o L a n d  A c t  h a d  b e e n p a s s e d , t h e  G e o r g ia  l e g is la t u r e r e p e a le d i t .  A c c o r d in g  t o  t r a d i t i o n a l  

a c c o u n t s , t h e  l a w m a k e r s d e c la r e d t h a t  n o  o r d in a r y  f i r e  s h o u ld b e u s e d t o  b u r n  t h e  Y a z o o A c t .  I n s t e a d  a  m a g n i f i y in g  

g la s s f o c u s e d t h e  s u n ’ s r a y s  t o  s t a r t  t h e  f i r e ,  s y m b o l i z in g f i r e  f r o m  h e a v e n d e s t r o y in g t h e  A c t .

Y a z o o te r r i to ry to  fo u r c o m p a n ie s o f  la n d sp e c u­

la to rs in  a d e a l u n iv e rsa l ly a c k n o w le d g e d to  h a v e 

b e e n r id d le d w ith  c o rru p t io n . A  y e a r la te r— o n e 

w e e k a f te r N o rth C a ro l in a b e c a m e th e tw e lf th 

s ta te to  ra t i fy  th e E le v e n th A m e n d m e n t— a n e w , 

re fo rm -m in d e d G e o rg ia le g is la tu re re p e a le d th e 

a c t o f  sa le . B y  th e t im e o f  th e re p e a l, th e o r ig in a l 

p u rc h a se rs h a d d iv id e d u p th e la n d in to sm a ll lo ts 

a n d so ld i t  to  h u n d re d s o f  in v e s to rs , m a n y o f  th e m 

p ro m in e n t a n d m o s t o f th e m lo c a te d in N e w  

E n g la n d . T h e se in v e s to rs th u s fo u n d th e m se lv e s 

w ith  su b s ta n t ia l c la im s a g a in s t a m e rc u r ia l s ta te 

g o v e rn m e n t to w h ic h th e y h a d o n ly re c e n tly 

g ra n te d im m u n ity f ro m  su it .

W o u ld th in g s h a v e tu rn e d o u t d if fe re n t ly i f  

th e se q u e n c e o f  e v e n ts h a d b e e n re v e rse d— i f  th e 

Y a z o o sc a n d a l h a d e m e rg e d YXWVUTSRQPONMLKJIHGFEDCBAb efo re th e ra t i f ic a­

t io n o f  th e E le v e n th A m e n d m e n t? W e c a n o n ly  

sp e c u la te , b u t a t le a s t o n e m e m b e r o f  th e C o n­

n e c t ic u t le g is la tu re th o u g h t th e y w o u ld : “ T h e re 

a re so m a n y o f o u r p e o p le c o n c e rn e d in th e 

G e o rg ia p u rc h a se ,”  h e w ro te , “ a n d so m a n y o th­

e rs w h o h a v e su c h e x a lte d Id e a s o f  th e G e n e ra l 

G o v e rn m e n t, th a t i f  th e a m e n d m e n t to  o u r C o n s ti­

tu t io n so m e t im e s in c e a d o p te d— ta k in g a w a y th e 

su a b i l i ty o f  a S ta te ; w a s n o w to b e t ry e d I a m  

c o n f id e n t i t  w o u ld n o t b e a g re e d to  b y  th is S ta te—  

th o ’ i t  p a sse d a fe w  y e a rs a g o b y  a lm o s t a u n a n i­

m o u s v o te o f  th e L e g is la tu re .” 9 6 T h e u p ro a r w a s 

su f f ic ie n t ly lo u d th a t o n e a p o lo g is t fo r  th e E le v­

e n th A m e n d m e n t fe l t c o m p e lle d to  a n sw e r th o se 

w h o a rg u e d th a t th e Y a z o o sc a n d a l p ro v id e d a 

ju s t i f ic a t io n fo r  th e a m e n d m e n t’ s d e fe a t.9 7

I f  n o th in g e lse , th e re a c t io n to th e Y a z o o 

s c a n d a l i l lu s tra te s th e fu n d a m e n ta l ly p o l i t ic a l 

n a tu re o f  th e E le v e n th A m e n d m e n t d e b a te . T h e 

ra t i f ic a t io n o f  th e a m e n d m e n t w a s a t le a s t in  p a r t 

a n e f fo r t to a p p e a se th o se w h o sa w th e fe d e ra l 

g o v e rn m e n t o v e rre a c h in g i tse l f ; su p p o r te rs o f  a 

s tro n g fe d e ra l g o v e rn m e n t m a y h a v e v ie w e d th e 

m e a su re a s a re la t iv e ly p a in le ss w a y o f  a l lo w in g 

th e ir o p p o n e n ts a m o d e s t v ic to ry .9 8 A s  o n e a n o n y­

m o u s c o rre sp o n d e n t w ro te to a m e m b e r o f  th e 

N e w Y o rk  A sse m b ly in 1 7 9 4 , th e d e c is io n in
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C h ish o lm a p p e a re d w o rth y o f su p p o r t w h e n 

w e ig h e d “ in  th e sc a le s o f  p u re re p u b l ic a n ism ,”  

b u t p o l i t ic a l re a l i t ie s c o u n se le d o th e rw ise : “ a s 

th is p h a n to m o f  s ta te su a b i l i ty is n o w  th e o n ly  

p la u s ib le b a s is o f  a n ti fe d e ra l o p p o s it io n , (a s a 

m e a su re o f  p o l ic y ) i t  m a y p e rh a p s b e w e ll to  

a m e n d th e c o n s t i tu t io n in  th a t p a r t ic u la r : F o r o f  

tw o  e v i ls c h o o se th e le a s t.” 9 9 H a d th is a u th o r b e e n 

w r it in g  tw o  y e a rs la te r a m id s t th e fa l lo u t f ro m  th e 

Y a z o o sc a n d a l, p e rh a p s th e c h o ic e w o u ld n o t 

h a v e b e e n so c le a r .

T h e p a ssa g e o f  th e E le v e n th A m e n d m e n t w a s 

th u s n o t th e in e v ita b le o u tc o m e o f  th e a rg u m e n t 

o v e r s ta te su a b i l i ty th a t b e g a n d u r in g th e c o n s t i­

tu t io n a l ra t i f ic a t io n d e b a te s o f 1 7 8 7 a n d 1 7 8 8 . 

T h e u n c e r ta in re a c t io n s o f  th e f i rs t  tw o  s ta te s to  b e 

su e d u n d e r th e C o n s ti tu t io n in d ic a te th a t th e 

b a tt le l in e s w e re n o t y e t c le a r ly d ra w n in  th e e a r ly 

1 7 9 0 s . A d m itte d ly , th e a n ti-su a b i l i ty fo rc e s so o n 

ra l l ie d a n d c a rr ie d p u b l ic o p in io n w ith  th e m . B u t 

th o se fe w  w h o ra ise d th e ir v o ic e s in  o p p o s it io n , 

p re a c h in g in  th e w ild e rn e ss , m ig h t w e ll  h a v e h a d 

a m o re fa v o ra b le re c e p tio n h a d th e A m e r ic a n 

p e o p le re a l iz e d a fe w  y e a rs— o r p e rh a p s e v e n a 

fe w  w e e k s— e a r l ie r th a t th e g o o d fa i th  o f  th e s ta te 

le g is la tu re s w a s a n u n c e r ta in fo u n d a tio n o n  w h ic h 

to  re s t th e ir le g a l r ig h ts .

W h e th e r b e c a u se o f  th e Y a z o o sc a n d a l o r 

o th e r fa c to rs , a s y e t u n k n o w n , th e o u tc ry th a t 

g re e te d th e S u p re m e C o u r t’ s 1 7 9 3 ru l in g in  

C h ish o lm h a d la rg e ly d iss ip a te d b y  th e m id d le o f  

th e d e c a d e . A lth o u g h th e re q u is i te n u m b e r o f  

s ta te le g is la tu re s h a d ra t i f ie d th e E le v e n th A m e n d­

m e n t b y  F e b ru a ry o f  1 7 9 5— le ss th a n a y e a r a f te r 

C o n g re ss se n t i t to th e s ta te s— fo u r o f th o se 

le g is la tu re s s im p ly n e g le c te d to in fo rm  th e fe d­

e ra l g o v e rn m e n t o f  th e ir a c t io n s .1 0 0 S u re ly , i f  th e 

s ta te s h a d c o n tin u e d to  c o n s id e r th e ir su a b i l i ty a 

b u rn in g is su e , th e y w o u ld h a v e ta k e n th e n e c e s­

sa ry s te p s to  h a v e th e ir v o te s re c o rd e d . E v e n m o re 

re m a rk a b le , n o o n e in  th e fe d e ra l g o v e rn m e n t

a p p e a rs to  h a v e n o tic e d th e su d d e n d isa p p e a ra n c e 

o f  th e a m e n d m e n t u n ti l Ja n u a ry o f  1 7 9 7 , w h e n a 

se n a to r— p ro b a b ly H e n ry T a z e w e ll o f  V irg in ia , 

w h o h a d b e e n p ro m p te d b y  h is s ta te le g is la tu re—  

m o v e d fo r a n in v e s t ig a t io n . (A s i t  tu rn e d o u t, 

V  i rg in ia  i tse l f  w a s o n e o f  th e s ta te s th a t h a d fa i le d 

to n o ti fy  th e fe d e ra l g o v e rn m e n t o f  i ts ra t i f ic a­

t io n .) A n  a d d it io n a l y e a r e la p se d b e fo re th e se c­

re ta ry o f  s ta te re c e iv e d a l l th e n o ti f ic a t io n s a n d 

th e p re s id e n t a n n o u n c e d th e o f f ic ia l  a d o p tio n o f  

th e a m e n d m e n t.1 0 1 D u r in g th e th re e y e a rs b e­

tw e e n th e a c tu a l a n d o f f ic ia l ra t i f ic a t io n s o f  th e 

E le v e n th A m e n d m e n t, th e S u p re m e C o u r t c o n­

t in u e d to  e n te r ta in su its a g a in s t s ta te s .1 0 2

F u r th e r e v id e n c e o f  a sh if t in  th e n a tio n a l 

m o o d c a n b e fo u n d in  th e c o o l re c e p tio n g iv e n to  

th e V irg in ia  a n d K e n tu c k y R e so lu t io n s in  1 7 9 8 

a n d 1 7 9 9 . T h e se re so lu t io n s , p a sse d b y  th e V ir ­

g in ia a n d K e n tu c k y le g is la tu re s in  la te 1 7 9 8 , w e re 

p ro m p te d b y  th e u n p o p u la r A lie n  a n d S e d it io n 

A c ts , a n d d e c la re d th e r ig h t o f  e a c h s ta te to  d e c id e 

fo r  i tse l f th e c o n s t i tu t io n a l i ty o f  fe d e ra l le g is la­

t io n . N o t o n ly  d id  o th e r s ta te s fa i l  to  su p p o r t th e se 

re so lu t io n s , b u t se v e ra l p a sse d th e ir o w n re so lu­

t io n s sp e c if ic a l ly re je c t in g th e d o c tr in e th a t K e n­

tu c k y a n d V irg in ia h a d e n d o rse d .1 0 3 W h ile th e 

d o c tr in e o f  s ta te n u l l i f ic a t io n  o f  fe d e ra l s ta tu te s is 

ra d ic a l ly d if fe re n t f ro m  th a t o f  s ta te im m u n ity 

f ro m  su it , th e fa i lu re o f th e K e n tu c k y a n d V irg in ia  

R e so lu t io n s c le a r ly su g g e s ts th a t th e s ta te s w e re 

tu rn in g a w a y f ro m  a n e m p h a s is o n  s ta te r ig h ts a n d 

p re ro g a tiv e s .

V ie w e d in  th is l ig h t, th e su rg e o f  p u b l ic o p in­

io n  th a t p ro d u c e d th e E le v e n th A m e n d m e n t b e­

g in s to a p p e a r a s , i f  n o t a f la sh in  th e p a n , th e n 

c e r ta in ly le ss d e e p ly ro o te d th a n sc h o la rs h a v e 

b e l ie v e d . I t  is i ro n ic th a t a n a m e n d m e n t th a t w a s 

n e a r ly fo rg o tte n a y e a r a f te r i ts p ro m u lg a t io n b y  

C o n g re ss h a s c a s t su c h a lo n g sh a d o w o v e r th e 

c o u rse o f  A m e r ic a n c o n s t i tu t io n a l ju r isp ru d e n c e .
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Endnotes

'T h e a u th o rs w ish  to  a c k n o w le d g e th e ir fe l lo w  e d ito rs o f  YXWVUTSRQPONMLKJIHGFEDCBA
T h e D o cu m en ta ry H isto ry o f th e S u p rem e C o u r t o f th e 

U n ited S ta tes, 1 7 8 9 -1 8 0 0 , Ja m e s C . B ra n d o w , R o b e r t P . 

F ra n k e l, J r ., a n d S te p h e n L .  T u l l ,  fo r  th e ir m a jo r c o n tr ib u t io n 

to  th is e ssa y . T h e re se a rc h o n  w h ic h th e p a p e r re l ie s w a s d o n e 

b y  a l l  th e e d ito rs , a n d d isc u ss io n o f  th e c o n te n ts o f  v o lu m e 5  

o f  T h e D o cu m en ta ry H isto ry se r ie s g a v e r ise to  m a n y o f  th e 

id e a s e x p re sse d h e re .

W e w o u ld a lso l ik e  to  th a n k A k h i l  R . A m a r, R ic h a rd A .  

B a k e r , Ja m e s A . F e ld m a n , W il l ia m  A . F le tc h e r a n d D a n ie l 

M a rc u s fo r  th e ir p e rc e p tiv e c o m m e n ts o n a n e a r l ie r d ra f t o f  

th is a r t ic le .

21 3 4 U .S . 1 (1 8 9 0 ) .

’ 2 U .S . (D a l i .) 4 1 9 (1 7 9 3 ) .

4C h a r le s W a rre n , T h e S u p rem e C o u rt in  U n ited S ta tes 

H isto ry , V o l. 1 (B o s to n : 1 9 2 3 ) , p . 9 6 .

5In  H o llin g sw o rth v . V irg in ia , th e s ta te d id  n o t a p p e a r in  

th e S u p re m e C o u r t b e fo re th e c a se w a s s tru c k f ro m  th e d o c k e t 

in  1 7 9 8 . W h a t is  in te re s t in g to n o te , h o w e v e r , is th a tV irg in ia , 

a lth o u g h re s is t in g th e ju r isd ic t io n o f  th e C o u r t, b y  F e b ru a ry 

1 7 9 7 h a d in s tru c te d i ts c o u n se l to  e n te r a n a p p e a ra n c e i f  th a t 

sh o u ld b e n e c e ssa ry . S e e Ja m e s W o o d to Jo h n M a rsh a l l , 

F e b ru a ry 1 , 1 7 9 7 , in  C h a r le s T . C u lle n , e d ., T h e P a p ers o f 

Jo h n M a rsh a ll, v o l. 3 (C h a p e l H il l ,  N o rth C a ro l in a : 1 9 7 9 ) , 

p p . 6 7 -6 8 . F o r fu r th e r c o rre sp o n d e n c e o n th is p o in t, se e 

C h a r le s L e e to  Ja m e s W o o d , F e b ru a ry 1 8 , 1 7 9 7 , in  M a e v a 

M a rc u s , e d ., T h e D o cu m en ta ry H isto ry o f th e S u p rem e 

C o u rt o f th e U n ited S ta tes, 1 7 8 9 -1 8 0 0 , v o l. 5 (N e w  Y o rk : 

C o lu m b ia , 1 9 9 4 ) ( fo r th c o m in g ) .

6M a e v a M a rc u s a n d Ja m e s R . P e rry , e d s ., T h e D o cu m en­

ta ry H isto ry o f th e S u p rem e C o u r t o f th e U n ited S ta tes, 

1 7 8 9 -1 8 0 0(N e w  Y o rk :  C o lu m b ia , 1 9 8 5 ) , v o l . l ,p .4 8 4 .T h e 

c a se is  e sse n tia l ly u n re p o r te d : D a lla s d e v o te s o n ly  a fe w  l in e s 

to i t , a n d th e y re la te to a m in o r p ro c e d u ra l m a tte r . 2 U .S . 

(D a l i .) 4 0 1 .

7S e e In tro d u c t io n to  V a n S ta p h o rst v . M a ry la n d in  M a r­

c u s , e d ., D o cu m en ta ry H isto ry , v o l. 5 ( fo r th c o m in g ) .

*  V o tes a n d P ro ceed in g s o f th e H o u se o f D eleg a tes o f 

th e S ta te o f M a ry la n d . N o vem b er S essio n , 1 7 9 0 ( [A n n a p o­

l is : F re d e r ic k G re e n , 1 7 9 1 ] ) p p . 4 4 , 8 7 , 9 7 , 9 8 „  1 0 1 ; V o tes 

a n d P ro ceed in g s o f th e S en a te o f th e S ta te o f M a ry la n d . 

N o vem b er S essio n , 1 7 9 0 ( [A n n a p o l is : F re d e r ic k G re e n , 

1 7 9 1 ] ) , p p . 1 6 , 3 5 ,4 3 -4 4 ,4 5 .

’ In tro d u c t io n to V a n S ta p h o rst v . M a ry la n d , in  M a rc u s , 

e d ., D o cu m en ta ry H isto ry , v o l. 5  ( fo r th c o m in g ) .

“ U n d e r th e th e n -e x is t in g d iv is io n o f  la b o r in  th e S u­

p re m e C o u r t, M a rt in , a s a “ c o u n se l lo r ,”  w a s re sp o n s ib le fo r  

a rg u in g c a se s b e fo re th e C o u r t b u t c o u ld n o t f i le  m o tio n s ; 

o n ly  a n “ a tto rn e y ,”  w h ic h w a s C a ld w e l l’ s d e s ig n a tio n , c o u ld 

d o th a t. In tro d u c t io n to V a n S ta p h o rst v . M a ry la n d , in  

M a rc u s , e d ., D o cu m en ta ry H isto ry , v o l. 5 ( fo r th c o m in g ) .

" “ O b se rv a t io n s u p o n th e G o v e rn m e n t o f  th e U n ite d 

S ta te s o f  A m e r ic a”  b y  Ja m e s S u ll iv a n Ju ly 7 ,1 7 9 1 , in  ib id .

" " L e tte r f ro m  a n A n o n y m o u s C o rre sp o n d e n t,”  [b e tw e e n 

F e b ru a ry 1 3 a n d 1 9 , 1 7 9 1 ] , in  ib id .

" “ O b se rv a t io n s u p o n th e G o v e rn m e n t o f  th e U n ite d 

S ta te s o f  A m e r ic a”  b y  Ja m e s S u ll iv a n Ju ly 7 ,1 7 9 1 , in  ib id .

H R e p o r t o f  th e C o m m itte e o f  W a y s a n d M e a n s , M a ry ­

la n d H o u se o f  D e le g a te s , D e c e m b e r 1 3 ,1 7 9 1 , in  V o tes a n d 

P ro ceed in g s o f th e H o u se o f D eleg a tes o f th e S ta te o f

M a ry la n d . N o vem b er S essio n , 1 7 9 1 , ( [A n n a p o l is : F re d e r ic k 

G re e n , 1 7 9 2 ] ) , p . 8 9 .

" In tro d u c t io n to V a n S ta p h o rst v . M a ry la n d in  M a rc u s , 

e d ., D o cu m en ta ry H isto ry , v o l. 5 ( fo r th c o m in g ) .

1 6 V o tes a n d P ro ceed in g s o f th e S en a te o f th e S ta te o f 

M a ry la n d . N o vem b er S essio n , 1 7 9 3 ( [A n n a p o l is : 1 7 9 4 ) ] , p . 

4 4 .

" S e e Ja re d In g e rso l l to N a th a n ie l L a w re n c e , F e b ru a ry 8 , 

1 7 9 5 , in  M a rc u s , e d ., D o cu m en ta ry H isto ry , v o l. 5 ( fo r th­

c o m in g ) .

“ S e e in tro d u c t io n to  O sw a ld v . N ew Y o rk in  ib id .

' ’ Jo h n P . K a m in sk i a n d G a sp a re J . S a la d in o , e d s ., T h e 

D o cu m en ta ry H isto ry o f th e R a tifica tio n o f th e C o n stitu­

t io n , v o l. 9 (M a d iso n , W isc o n s in : 1 9 9 0 ) , p p . 8 1 2 -1 3 .

2 0A s re c o rd e d in  th e f i rs t su m m o n s , O sw a ld so u g h t, in  

a d d it io n to $ 3 ,4 5 8 .3 5 o w e d fo r H o lt ’ s sa la ry , $ 8 ,0 0 0 fo r  

“ W o rk  a n d L a b o u r”  a n d “ m a te r ia ls a n d th in g s u se d ,”  a s w e ll 

a s $ 2 0 ,0 0 0 in  d a m a g e s . S u m m o n s , F e b ru a ry 8 , 1 7 9 1 , in  

M a rc u s , e d ., D o cu m en ta ry H is to ry , v o l. 5 ( fo r th c o m in g ) .

" D o c k e t o f  th e S u p re m e C o u r t in  M a rc u s a n d P e rry , 

e d s ., D o cu m en ta ry H isto ry , v o l. 1 , p . 4 8 6 . T h e C o u r t’ s 

A u g u s t te rm la s te d o n ly  th re e d a y s . M in u te s o f  th e S u p re m e 

C o u r t in  ib id ., p p . 1 9 1 -9 6 .

2 2 Jo u rn a l o f th e A ssem b ly o f th e S ta te o f N ew Y o rk 

(N e w  Y o rk : 1 7 9 2 ) , p . 9 . Jo u rn a l o fth e S en a te o f th e S ta te o f 

N ew Y o rk (N e w  Y o rk : 1 7 9 2 ) .

" M in u te s o f  th e S u p re m e C o u r t, F e b ru a ry 1 1 , 1 7 9 2 , in  

M a rc u s a n d P e rry , e d s ., D o cu m en ta ry H isto ry , v o l. l ,p . 1 9 8 .

2 4S e e in tro d u c t io n to  O sw a ld v . N ew Y o rk , in  M a rc u s , 

e d ., D o cu m en ta ry H is to ry , v o l. 5  ( fo r th c o m in g ) a n d M in u te s 

a n d D o c k e t o f  th e S u p re m e C o u r t, in  M a rc u s a n d P e rry , e d s ., 

D o cu m en ta ry H is to ry , v o l. 1 , p p . 2 0 0 ,2 0 1 ,2 0 2 , 3 5 5 ,4 8 6 , 

4 9 1 .

" M in u te s o f  th e S u p re m e C o u r t, F e b ru a ry 1 8 a n d 1 9 ,

1 7 9 3 , in  M a rc u s a n d P e rry , e d s ., D o cu m en ta ry H isto ry , v o l. 

l .p p . 2 1 4 -1 5 .

“ M in u te s o f  th e S u p re m e C o u r t, F e b ru a ry 2 0 ,1 7 9 3 , in  

ib id ., p p . 2 1 6 -1 7 .

" R e tu rn o f S e rv ic e , Ju ly 2 0 , 1 7 9 3 , in  M a rc u s , e d ., 

D o cu m en ta ry H is to ry , v o l. 5 ( fo r th c o m in g ) .

“ P le a to  th e Ju r isd ic t io n , A u g u s t 5 , 1 7 9 3 , in  ib id .

2 9T h e C o u r t’ s m in u te s re v e a l o n ly th a t, o n m o tio n o f  

p la in t i f fs c o u n se l, th e c a se w a s c o n tin u e d to  th e n e x t te rm . 

M in u te s o f  th e S u p re m e C o u r t, A u g u s t 6 , 1 7 9 3 , in  M a rc u s 

a n d P e rry , e d s ., D o cu m en ta ry H isto ry , V o l. 1 ., p . 2 1 8 . T h e 

C o u r t’ s te rm  m a y h a v e b e e n c u r ta i le d b e c a u se o f  a n o u tb re a k 

o f  y e l lo w  fe v e r . Ib id ., p . 2 1 9 n .

3 OC 1 in to n re m in d e d th e m e m b e rs th a t w h e n th e C o n s ti tu­

t io n  h a d b e e n ra t i f ie d b y  th e N e w  Y o rk  c o n v e n tio n in  1 7 8 8 , 

th e q u e s t io n o f  i ts b re a c h in g th e s ta te’ s so v e re ig n im m u n ity 

h a d b e e n ra ise d a n d “ su p p o se d ly e x p re ss ly g u a rd e d a g a in s t.”  

S e e in tro d u c t io n to O sw a ld v . N ew Y o rk , in  M a rc u s , e d ., 

D o cu m en ta ry H is to ry , V o l  5 ( fo r th c o m in g ) .

3 1  Jo u rn a l o f th e A ssem b ly , o f th e S ta te o f N ew -Y o rk 

(A lb a n y : 1 7 9 4 ) , p . 3 9 .

^Jo u rn a l o f th e S en a te , o f th e S ta te o f N ew -Y o rk 

(A lb a n y : 1 7 9 4 ) , p . 8 .

5 5 Jo u rn a l o f th e A ssem b ly , o f th e S ta te o f N ew -Y o rk 

(A lb a n y : 1 7 9 4 ) , p . 1 5 .

™ Ib id ., p p . 1 6 -1 8 o r P ro c e e d in g s o f th e N e w Y o rk
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A sse m b ly , Ja n u a ry 1 5 , 1 7 9 4 , in  M a rc u s , e d ., YXWVUTSRQPONMLKJIHGFEDCBAD o cu m en ta ry 

H isto ry , v o l. 5 ( fo r th c o m in g ) . S e e a lso P ro c e e d in g s o f  th e 

N e w  Y o rk  S e n a te , Ja n u a ry 1 7 ,1 7 9 4 , a n d P ro c e e d in g s o f  th e 

N e w  Y o rk  A sse m b ly , Ja n u a ry 1 8 , 1 7 9 4 , in  ib id .

’ ’ D o c k e t o f  th e S u p re m e C o u r t, in  M a rc u s a n d P e rry , 

e d s ., D o cu m en ta ry H isto ry , v o l. 1 , p . 4 9 1 .

“ Ja re d In g e rso l l to N a th a n ie l L a w re n c e , F e b ru a ry 8 , 

1 7 9 5 , in  M a rc u s , e d ., D o cu m en ta ry H isto ry , v o l. 5 ( fo r th­

c o m in g ) .

’ ’ M in u te s o f  th e S u p re m e C o u r t, F e b ru a ry 6 , 1 7 9 5 , in  

M a rc u s a n d P e rry , e d s ., D o cu m en ta ry H isto ry , v o l. l ,p . 2 3 4 .

“ G e o rg e C lin to n to  th e N e w  Y o rk  A sse m b ly , F e b ru a ry 

2 0 , 1 7 9 5 , in M a rc u s , e d ., D o cu m en ta ry H isto ry , v o l. 5  

( fo r th c o m in g ) .

“ S e e “ A n  A c t fo r th e P a y m e n t o f  C e rta in O ff ic e rs o f  

G o v e rn m e n t a n d O th e r C o n tin g e n t E x p e n se s ,”  A p r i l  9 ,1 7 9 5 , 

in  ib id .

“ S e e in tro d u c t io n to  C h ish o lm v . G eo rg ia , in  ib id .

4 1Ju d ic ia ry A c t o f 1 7 8 9 , se c t io n 1 3 , U .S . S ta tu tes a t 

L a rg e , v o l. 1 , p . 8 0 .

4 2T h o m a s P . C a rn e s a n d Jo h n Y .  N o e l to  E d w a rd T e lfa ir , 

M a rc h 3 1 ,1 7 9 1 , in  M a rc u s , e d ., D o cu m en ta ry H isto ry , v o l. 

5 ( fo r th c o m in g ) .

4 ’ S e e P le a to th e Ju r isd ic t io n , O c to b e r 1 7 , 1 7 9 1 , a n d 

Jo in d e r in  D e m u rre r , O c to b e r 1 9 , 1 7 9 1 , in  ib id .

" T h e re m u s t h a v e b e e n e n o u g h c re d ib i l i ty to  th is in te r­

p re ta t io n , h o w e v e r , to k e e p G e o rg ia’ s c o u n se l o u t o f  th e 

S u p re m e C o u r t. S e e d isc u ss io n su rro u n d in g n o te s 2 3 a n d 2 4 

in  in tro d u c t io n to  C h ish o lm v . G eo rg ia , in  ib id .

“ Ja m e s I re d e l l’ s C irc u it C o u r t O p in io n , O c to b e r 2 1 ,

1 7 9 1 , in  ib id . T h e o th e r ju d g e , N a th a n ie l P e n d le to n , a g re e d 

w ith  th e re su lt a lth o u g h n o t w ith  th e ra t io n a le I re d e l l u se d to  

re a c h i t . S e e th e c o n c lu s io n o f  I re d e l l’ s o p in io n in  ib id .

“ S e e Jo h n W e re a tto E d w a rd T e lfa ir , A u g u s t 1 3 a n d 1 4 ,

1 7 9 2 , in  ib id , a n d M in u te s o f  th e S u p re m e C o u r t in  M a rc u s 

a n d P e rry , e d s ., D o cu m en ta ry H isto ry , v o l. 1 , p . 2 0 5 .

’ ’ E d w a rd T e lfa ir to th e P re s id e n t o f  th e S e n a te a n d 

S p e a k e r o f  th e H o u se o f  R e p re se n ta t iv e s , N o v e m b e r 5 ,1 7 9 2 , 

in  A u g u sta C h ro n ic le , N o v e m b e r 1 0 , 1 7 9 2 .

“ S e e R e so lu t io n o f  th e G e o rg ia H o u se o f  R e p re se n ta­

t iv e s , D e c e m b e r 1 4 , 1 7 9 2 , in  M a rc u s , e d ., D o cu m en ta ry 

H isto ry , v o l. 5 ( fo r th c o m in g ) .

“ Jo u rn a l o f  th e G e o rg ia S e n a te , D e c e m b e r 1 5 a n d 1 7 , 

1 7 9 2 , in  W il l ia m  S . Je n k in s , c o m p ., E a r ly S ta te R e c o rd s IHGFEDCBA
m ic r o f i lm ,  D L C .

“ Jo u rn a l o f  P ro c e e d in g s o f  th e E x e c u tiv e D e p a r tm e n t o f  

G e o rg ia , Ja n u a ry 2 , 1 7 9 3 , in  ib id .

’ ’ M in u te s o f  th e S u p re m e C o u r t, F e b ru a ry 5 , 1 7 9 3 , in  

M a rc u s a n d P e rry , e d s ., D o cu m en ta ry H isto ry , v o l. 1 , p . 2 0 9 .

!22 U .S . (D a l i .) 4 1 9 .

’ ’ M in u te s o f  th e S u p re m e C o u r t, A u g u s t 5 , 1 7 9 3 , in  

M a rc u s a n d P e rry , e d s ., D o cu m en ta ry H isto ry , v o l. 1 , p . 2 1 7 .

M Ib id ., p . 2 1 8 .

’ ’ S e e E d w a rd T e lfa ir’ s A d d re ss to  th e G e o rg ia G e n e ra l 

A sse m b ly , N o v e m b e r 4 ,1 7 9 3 , in  M a rc u s , e d ., D o cu m en ta ry 

H isto ry , v o l. 5 ( fo r th c o m in g ) .

“ T h e H o u se a d o p te d a c o m m itte e re p o r t re c o m m e n d in g 

th a t a n a c t b e p a sse d re g a rd in g th e s ta te’ s so v e re ig n ty a n d a n 

a d d re ss b e m a d e to  th e le g is la tu re s o f  th e o th e r s ta te s a sk in g 

th e ir c o o p e ra t io n in  p ro p o s in g a c o n s t i tu t io n a l a m e n d m e n t. 

N o  e v id e n c e e x is ts th a t th e a d d re ss to  th e o th e r s ta te s e v e r w a s 

w r it te n o r se n t. S e e P ro c e e d in g s o f  th e G e o rg ia H o u se o f  

R e p re se n ta t iv e s , u n d e r d a te s o f  N o v e m b e r 9  a n d 1 9 ,1 7 9 3 , in

ib id .

’ ’ M in u te s o f  th e S u p re m e C o u r t, F e b ru a ry 1 3 a n d 1 4 , 

1 7 9 4 , in  M a rc u s a n d P e rry , e d s ., D o cu m en ta ry H isto ry , v o l. 

l ,p p . 2 2 6 ,2 2 6 -2 7 .

“ M in u te s o f th e S u p re m e C o u r t, A u g u s t 5 ,1 7 9 4 , in  ib id ., 

p p . 2 3 0 , 3 8 1 .

’ ’ M in u te s o f th e S u p re m e C o u r t, F e b ru a ry 2 , 1 7 9 5 ; 

D o c k e t o f th e S u p re m e C o u r t, A u g u s t 1 7 9 5 ,M a rc h 1 4 ,1 7 9 6 , 

A u g u s t 1 7 9 6 , F e b ru a ry 1 7 9 7 , a n d A u g u s t 1 7 9 7 , in  ib id ., p p . 

2 3 1 ,4 8 8 . 2  U .S . (D a l i .) 4 8 0 .

“ F o r th e fa c ts b e h in d th e se tt le m e n t se e D o y le M a th is , 

“ C h ish o lm v . G e o rg ia : B a c k g ro u n d a n d S e tt le m e n t,”  5 4 

Jo u rn a l o f A m er ica n H isto ry (1 9 6 7 ) ; p p . 2 7 -2 9 .

“ 2  U .S . (D a l i .) 4 0 2 (1 7 9 2 ) ; ib id ., p . 4 1 5 (1 7 9 3 ) ; 3 U .S . 

(D a l i .) 1 (1 7 9 4 ) .

< H b id ., p p . 4 0 2 -4 0 4 .

“ Ja m e s I re d e l l to G e o rg e W a sh in g to n , F e b ru a ry 2 3 ,

1 7 9 2 , in  M a e v a M a rc u s , e d ., T h e D o cu m en ta ry H isto ry o f 

th e S u p rem e C o u rt o f  th e U n ited S ta tes, 1 7 8 9 -1 8 0 0 , v o l. 2  

(N e w  Y o rk : 1 9 8 8 ) , p p . 2 4 1 -4 2 .

“ 2  U .S . (D a l i .) 4 0 2 -4 0 5 .

r ' 'Ib id ., p p . 4 0 5 -4 0 9 . M in u te s o f  th e S u p re m e C o u r t, 

A u g u s t 1 1 , 1 7 9 2 , in  M a rc u s a n d P e rry , e d s ., D o cu m en ta ry 

H isto ry , v o l. 1 , p p . 2 0 5 -2 0 6 .

“ M in u te s o f  th e S u p re m e C o u r t, F e b ru a ry 4 , 5 , 6 , 7 , 8 , 

a n d 9 , 1 7 9 3 , in  M a rc u s a n d P e rry , e d s ., D o cu m en ta ry H is­

to ry , v o l. 1 , p p . 2 0 6 -2 1 1 .

“ 2  U .S . (D a l i .) , a t 4 7 3 .

“ M in u te s o f  th e S u p re m e C o u r t, F e b ru a ry 1 9 a n d 2 0 ,

1 7 9 3 , in  M a rc u s a n d P e rry , e d s ., D o cu m en ta ry H isto ry , v o l. 

1 , p p . 2 1 5 , 2 1 6 ; 2 U .S . (D a l i .) 4 1 5 -1 9 . T h e C o u r t g a v e 

G e o rg ia u n ti l th e n e x t te rm to  f i le  i ts a c t io n a t la w .

“ C o m p ly in g w ith  th e C o u r t’ s ru l in g o f  F e b ru a ry 2 0 ,

1 7 9 3 , G e o rg ia f i le d  i ts p a p e rs b e fo re th e n e x t te rm , b u t in  

A u g u s t 1 7 9 3 , p e rh a p s b e c a u se o f  th e y e l lo w  fe v e r e p id e m ic 

th re a te n in g P h ila d e lp h ia , th e C o u r t c o n tin u e d th e c a se w ith  

th e c o n se n t o f  b o th p a r t ie s . D o c k e t o f  th e S u p re m e C o u r t, in  

ib id ., p . 4 9 2 .

’ “ M in u te s o f  th e S u p re m e C o u r t, F e b ru a ry 4 ,5 ,6 , a n d 7 ,

1 7 9 4 , in  ib id ., p p . 2 2 0 -2 3 .

’ ’ M in u te s o f  th e S u p re m e C o u r t, F e b ru a ry 1 4 , 1 7 9 4 , in  

M a rc u s a n d P e rry , e d s ., D o cu m en ta ry H isto ry , v o l. 1 , p p . 

2 2 6 -2 7 .

’ ’ In tro d u c t io n to  C u ttin g v . S o u th C a ro lin a , in  M a rc u s , 

e d ., D o cu m en ta ry H isto ry , v o l. 5 ( fo r th c o m in g ) .

’ ’ P ro c e e d in g s o f  th e S o u th C a ro l in a G e n e ra l A sse m b ly , 

D e c e m b e r 1 9 , 1 7 9 6 , in  ib id .

’ ’ P ro c e e d in g s o f  th e S o u th C a ro l in a S e n a te , D e c e m b e r 

1 9 , 1 7 9 4 , in  ib id .

’ ’ A m o ld u s V a n d e rh o rs t to th e S o u th C a ro l in a G e n e ra l 

A sse m b ly , D e c e m b e r 2 , 1 7 9 6 , in  ib id .

’ ’ P ro c e e d in g s o f  th e S o u th C a ro l in a G e n e ra l A sse m b ly , 

D e c e m b e r 1 9 , 1 7 9 6 , in  ib id .

’ ’ S e e te x t a t fo o tn o te 6 7 .

7 8 “ A n  E n q u iry in to  th e C o n s ti tu t io n a l A u th o r i ty  o f  th e 

S u p re m e F e d e ra l C o u r t, o v e r th e S e v e ra l S ta te s , in  th e ir 

P o li t ic a l C a p a c ity b e in g a n A n sw e r to  O b se rv a t io n s u p o n th e 

G o v e rn m e n t o f  th e U n ite d S ta te s o f A m e r ic a : b y Ja m e s 

S u ll iv a n , E sq . A tto rn e y G e n e ra l o f  th e S ta te o f  M a ssa c h u­

se tts ,”  A p r i l  1 2 ,1 7 9 2 , in M a rcu s,ed .,D o cu m en ta ry H isto iy , 

v o l. 5 ( fo r th c o m in g ) .

’ ’ L e tte r f ro m  a n A n o n y m o u s C o rre sp o n d e n t, F e b ru a ry 

4 , 1 7 9 4 , in  ib id .
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“ E d m u n d P e n d le to n to N a th a n ie l P e n d le to n , M a y 2 1 , 

1 7 9 2 , in  YXWVUTSRQPONMLKJIHGFEDCBAib id .

’ " 'V e r i ta s ,”  C o lu m b ia n C en tin e l,lu \y 1 7 ,1 7 9 3 ;a n d“ A  

C it iz e n o f  th e U n ite d S ta te s ,”  N a tio n a l G a zette , in  ib id . S e e 

a lso “ L e tte r f ro m  a n A n o n y m o u s C o rre sp o n d e n t,”  A m er ica n 

M in erva , F e b ru a ry 1 0 , 1 7 9 4 , in  ib id .'. “ N e v e r d id  th e ju d g e s 

o f  th a t c o u r t d e l iv e r a n o p in io n so p e r fe c t ly rep u b lica n , so 

p e r fe c t ly re c o g n iz in g th e eq u a l r ig h ts o f m en , so p e r fe c t ly 

h o s t i le to  th e p ro u d d o m in e e r in g sp ir i t o f  a rb itra ry  w ill  a n d 

p lea su re , a s w h e n th e y p ro n o u n c e d th e s ta te s to  b e co m p e l­

la b le to  a n sw e r th e d e m a n d s o f  in d iv id u a ls .”

T h e C h ish o lm o p in io n s w e re p u b l ish e d in  tw o  p a m p h le t 

e d it io n s : in  B o s to n b y  A d a m s a n d L a rk in , a n d in  P h ila d e lp h ia 

b y  T h o m a s D o b so n .

^C o lu m b ia n C en tin e l, S e p te m b e r 7 , 1 7 9 1 , in  M a rc u s , 

e d ., D o cu m en ta ry H isto ry , v o l. 5 ( fo r th c o m in g ) .

“ S e e G . E d w a rd W h ite , “ R e c o v e r in g C o te rm in o u s P o w e r 

T h e o ry : T h e L o s t D im e n s io n o f  M a rsh a l l C o u r t S o v e re ig n ty 

C a se s ,”  in  M a e v a M a rc u s , e d ., O rig in s o f th e F ed era l Ju d i­

c ia ry (N e w  Y o rk : O x fo rd , 1 9 9 2 ) , p p . 6 6 -1 0 5 a n d A k h i l  R e e d 

A m a r, “ Ju r isd ic t io n S tr ip p in g a n d th e Ju d ic ia ry A c t  o f1 7 8 9 ,”  

in  ib id ., p p . 4 6 -4 7 , 6 1 . S ee a lso , A k h i l  R e e d A m a r, “ A  N e o - 

F e d e ra l is t V ie w  o f  A rt ic le  I I I :  S e p a ra t in g th e T w o T ie rs o f  

F e d e ra l Ju r isd ic t io n ,”  B o sto n U n ivers ity L a w  R ev iew { \9 i5 )  

6 5 :2 3 1 -3 4 , 2 5 0 -5 2 a n d so u rc e s c ite d th e re in ..

8 4T h e re m a rk s a re f ro m  th e sa m e a n o n y m o u s w r ite r 

q u o te d a t n o te 7 8 , th e a u th o r o f  E n q u iry in to th e C o n stitu­

t io n a l A u th o r ity o f th e S u p rem e F ed era l C o u rt, o ver th e 

S evera l S ta tes.

" ’ L e tte r f ro m  a n A n o n y m o u s C o rre sp o n d e n t, F e b ru a ry 

5 ,1 7 9 4 , in  M a rc u s , cd ., D o cu m en ta ry H isto ry , v o l. 5  ( fo r th­

c o m in g ) . S e e a lso C o lu m b ia n C en tin e l, S e p te m b e r? , 1 7 9 1 , 

in  ib id .

^E n q u iry in to th e C o n stitu tio n a l A u th o r ity o f  th e S u­

p rem e F ed era l C o u rt, o ver th e S evera l S ta tes ', L e tte r f ro m  a n 

A n o n y m o u s C o rre sp o n d e n t, F e b ru a ry 1 5 ,1 7 9 4 ; a n d [P h i l ip  

Jo h n ] S c h u y le r to  R u fu s K in g , Ja n u a ry 3 1 , 1 7 9 4 , in  ib id .

* ’ E n q u iry in to th e C o n stitu tio n a l A u th o r ity o f  th e S u­

p rem e F ed era l C o u rt, o ver th e S evera l S ta tes, a n d L e tte r 

f ro m  a n A n o n y m o u s C o rre sp o n d e n t, F e b ru a ry 1 5 , 1 7 9 4 , in  

ib id .

” " A  C it iz e n o f  th e U n ite d S ta te s ,”  N a tio n a l G a zette , 

A u g u s t 3 ,1 7 9 3 , in  ib id . S e e a lso “ C r ito ,”  S a lem G a zette , Ju ly 

2 9 , 1 7 9 3 , in  ib id .

“ P ro c e e d in g s o f  th e D e la w a re S e n a te , Ja n u a ry 1 0 ,1 7 9 4 , 

in  ib id .

" “ L e tte r f ro m  a n A n o n y m o u s C o rre sp o n d e n t, F e b ru a ry 

4 , 1 7 9 4 , in  ib id .

’ ’E n q u iry in to th e C o n stitu tio n a l A u th o r ity o f  th e S u­

p rem e F ed era l C o u rt, o ver th e S evera l S ta tes, A p r i l 1 2 , 

1 7 9 2 , in  ib id .

9 2L e tte r f ro m  a n A n o n y m o u s C o rre sp o n d e n t, A m er ica n

M in erva , F e b ru a ry 5 , 1 7 9 4 , in  ib id .

’ ’ In  a n im p re ss io n is t ic su rv e y o f  th e p ro c e e d in g s o f  th e 

s ta te le g is la tu re s o f  S o u th C a ro l in a a n d G e o rg ia d u r in g th e 

1 7 9 0 s , i t  a p p e a re d to  th e a u th o rs o f  th is p a p e r th a t m a n y m o re 

p e ti t io n s w e re g ra n te d th a n re je c te d . F o r a m o re r ig o ro u s 

s tu d y o f  p e ti t io n in g in  V irg in ia  th a t se e m s to  a g re e w ith  o u r 

c o n c lu s io n , se e R a y m o n d C . B a ile y , P o p u la r In flu en ce 

u p o n P u b lic P o licy : P etitio n in g in E ig h teen th -C en tu ry 

V irg in ia  (W e s tp o r t, C o n n e c tic u t: 1 9 7 9 ) , p p . 1 6 6 -7 4 .

9 4S e e In tro d u c t io n s to  V a n S ta p h o rstv . M a ry la n d , O sw a ld 

v . N ew Y o rk , C h ish o lm v . G eo rg ia , H o llin g sw o rth v . V ir ­

g in ia , V a ssa ll v . M a ssa ch u se tts , C u ttin g v . S o u th C a ro lin a , 

a n d M o u ltr ie v . G eo rg ia , in M a rc u s , e d ., D o cu m en ta ry 

H isto ry , v o l. 5 ( fo r th c o m in g ) . In  B ra ils fo rd v . G eo rg ia , a 

sh o r t- l iv e d c a se th a t th e e d ito rs o f  th e D o cu m en ta ry H isto ry 

d o n o t t re a t in  d e ta i l , i t  is n o t c le a r w h e th e r th e p la in t i f f  e v e r 

fd e d a p e ti t io n w ith  th e G e o rg ia le g is la tu re .

’ ’ T h e E le v e n th A m e n d m e n t re c e iv e d th e n e c e ssa ry n u m ­

b e r o f  s ta te ra t i f ic a t io n s b y  F e b ru a ry 7 , 1 7 9 5 , b u t b e c a u se 

so m e s ta te s n e g le c te d to re p o r t th e ir ra t i f ic a t io n s to th e 

fe d e ra l g o v e rn m e n t, th e a m e n d m e n t d id  n o t b e c o m e e f fe c­

t iv e u n ti l Ja n u a ry 8 , 1 7 9 8 . S e e In tro d u c t io n to E le v e n th 

A m e n d m e n t in  ib id .

" “ S ilv e s te r G ilb e r t to  S a m u e l P e te rs , S e p te m b e r 1 ,1 7 9 6 , 

in  ib id .

9 7"  A  T ru e F e d e ra l is t ,”  In d ep en d en t C h ro n ic le , M a rc h 2 ,MLKJIHGFEDCBA
1797, in ib id .

’ " G o v e rn o r T h o m a s M if f l in  o f  P e n n sy lv a n ia , fo r e x­

a m p le , su g g e s te d th a t “ th e h a rm o n y o f  th e U n io n ,”  a m o n g 

o th e r c o n s id e ra t io n s , m ig h t re q u ire th e a b o l i t io n o f  s ta te 

su a b i l i ty . Jo u rn a l o fth e F irs t  S essio n o f th e F o u r th H o u se 

o fR ep resen ta tives o f th e C o m m o n w ea lth o f P en n sy lva n ia , 

(P h i la d e lp h ia : 1 7 9 3 ) p . 1 3 .

" E x tra c t o f  a L e tte r f ro m  a n A n o n y m o u s C o rre sp o n d e n t 

to  a M e m b e r o f  th e N e w  Y o rk  A sse m b ly , F a rm ers ’  L ib ra ry , 

M a rc h 6 , 1 7 9 4 , in  ib id .

lo oT h e fo u r s ta te s , a l l o f  w h ic h h a d ra t i f ie d th e a m e n d­

m e n t in 1 7 9 4 , w e re V irg in ia , C o n n e c tic u t, M a ry la n d , a n d 

K e n tu c k y . S e e In tro d u c t io n to  E le v e n th A m e n d m e n t in  ib id .

lo lS e e In tro d u c t io n to  E le v e n th A m e n d m e n t; R e so lu t io n 

to  D e te rm in e W h e th e r C e rta in S ta te s H a d R a ti f ie d th e E le v­

e n th A m e n d m e n t, M a rc h 2 ,1 7 9 7 ; T im o th y P ic k e r in g to  th e 

G o v e rn o rs o f  E ig h t S ta te s , A u g u s t2 ,1 7 9 7 ; Jo h n A d a m s to  th e

U n ite d S ta te s C o n g re ss , Ja n u a ry 8 , 1 7 9 8 , in  ib id .

'“ In  fa c t, a n e w su it a g a in s t G e o rg ia w a s f i le d  ju s t a w e e k 

b e fo re th e C o u r t re c o g n iz e d th e e le v e n th a m e n d m e n t. S e e 

B ra ils fo rd v . G eo rg ia in  M in u te s o f  th e S u p re m e C o u r t, 

F e b ru a ry 7 ,1 7 9 8 , in  M a rc u s a n d P e rry , e d s ., T h e D o cu m en­

ta ry H isto ry , v o l. 1 , p . 3 0 1 .

'“ S e e M a e v a M a rc u s , e d ., T h e D o cu m en ta ry H isto ry o f 

th e S u p rem e C o u rt o f th e U n ited S ta tes, 1 7 8 9 -1 8 0 0 (N e w  

Y o rk : C o lu m b ia , 1 9 9 0 ) , v o l. 3 , p p . 2 3 7 -3 8 .
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R e c o g n iz e d a s a d e m o c ra t ic p r in c ip le b in d in g 

o n g o v e rn o rs a n d th e g o v e rn e d a l ik e , re sp e c t fo r  

th e la w  a n d th e c o u r ts is  “ e sse n tia l to  th e e f fe c t iv e 

a n d e q u ita b le o p e ra t io n o f  p o p u la r g o v e rn m e n t.” 1 

Ju s t ic e A rth u r T . V a n d e rb i l t o f  th e N e w Je rse y 

S u p re m e C o u r t in s is te d n e a r ly fo u r d e c a d e s a g o :MLKJIHGFEDCBA

It is [in] the courts and not in the legis­

lature that our citizens primarily feel 
the keen, cutting edge of the law. If 
they have respect for the work of the 
courts, their respect for law will survive 
the  shortcomings  of  every other branch 
of government; but if they lose their 
respect for the  work of the courts, their 
respect for law and order will vanish 
with it to the great detriment of society.2

M a in ta in in g th is re sp e c t is a c h a l le n g e fo r  a n y 

p o l i t ic a l sy s te m . W h e re c o u r ts p o sse ss th e p o w e r 

o f  ju d ic ia l re v ie w , a s in  th e U n ite d S ta te s , th e 

c h a l le n g e is in te n s if ie d . Ju d g e s o f  c o n s t i tu t io n a l 

c o u r ts e n fo rc e fu n d a m e n ta l n o rm s a g a in s t p o l i­

c ie s p re fe r re d b y  o th e r o f f ic ia ls w h o a re u su a l ly 

p o p u la r ly e le c te d o r a c c o u n ta b le in  so m e w a y to  

th o se w h o a re . T h u s , a n a n tin o m y a b id e s : th e fa ir  

a n d e v e n a d m in is tra t io n o f  ju s t ic e v e rsu s th e 

p o l i t ic a l d im e n s io n o f  ju s t ic e .

Law and Politics in the 
Supreme Court

O n th e o n e h a n d th e re is  th e g o a l o f  “ a g o v e rn­

m e n t o f  la w s a n d n o t o f  m e n .” 3 “ C o u r ts a re th e 

m e re in s tru m e n ts o f  th e la w , a n d c a n w il l  n o th­

in g ,” 4 w ro te C h ie f Ju s t ic e Jo h n M a rsh a l l in  a se lf -

e f fa c in g d e n ia l . O n th e o th e r h a n d th e re is a n 

a c k n o w le d g m e n t o f  ju d ic ia l v o l i t io n : th a t ju d g e s 

a re n o t m e re o ra c le s a n d th a t c o u r ts a f fe c t th e 

a l lo c a t io n o f  p o w e r . “ W e a re u n d e r a C o n s ti tu­

t io n , b u t th e C o n s ti tu t io n is w h a t th e ju d g e s sa y i t  

is . . . ,” 5 a sse r te d C h a r le s E v a n s H u g h e s w h ile 

g o v e rn o r o f  N e w  Y o rk . “ T h e p ro p h e c ie s o f  w h a t 

th e c o u r ts w il l  d o in fa c t, a n d n o th in g m o re 

p re te n t io u s , a re w h a t I  m e a n b y  th e la w ,”  d e c la re d 

O liv e r W e n d e l l H o lm e s , J r ., w h ile  a  ju s t ic e o n th eIHGFEDCBA

C h ie f  J u s t i c e J o h n  M a r s h a l l  w r o t e  “ C o u r t s  a r e  t h e  m e r e 

i n s t r u m e n t s o f  t h e  l a w , a n d c a n w i l l  n o t h in g .”
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S u p re m e Ju d ic ia l C o u r t o f  M a ssa c h u se tts .6 “ In  

la w , a lso , m e n m a k e a d if fe re n c e .. . . T h e re is n o 

in e v ita b i l i ty in  h is to ry e x c e p t a s m e n m a k e i t ,” 7 

a v o w e d F e l ix F ra n k fu r te r in  th e y e a r b e fo re h is 

a p p o in tm e n t a s A sso c ia te Ju s t ic e .

T h e A m e r ic a n c o u r t sy s te m , a n d in  p a r t ic u la r 

th e S u p re m e C o u r t, is a n a g e n c y o f  g o v e rn m e n t 

w h ile i t  is a n in s t i tu t io n o f  th e la w .8 T h e q u a n d a ry 

fo r ju d g e s l ie s in a d ro it ly c o m b in in g th e c o n­

s tra in ts th a t la w  im p o se s w ith  th e re sp o n s ib i l i t ie s 

th a t g o v e rn in g re q u ire s . O n e ta sk o r th e o th e r is 

h a rd ly d a u n tin g . A s ju d ic ia l b io g ra p h e r C a r l 

B re n t S w ish e r o b se rv e d o n th e e v e o f  th e se c o n d , 

a n d m o re a c t iv is t , h a lf o f  th e W a rre n C o u r t, a 

c o u r t “ d e te rm in e s th e fa c ts in v o lv e d in  p a r t ic u la r 

c o n tro v e rs ie s b ro u g h t b e fo re i t ,  re la te s th e fa c ts to  

th e re le v a n t la w , se tt le s th e c o n tro v e rs ie s in  te rm s 

o f  th e la w , a n d m o re o r le ss in c id e n ta l ly m a k e s 

n e w la w  th ro u g h th e p ro c e ss o f  d e c is io n .”  C o m­

p le x ity a r ise s , h o w e v e r , b e c a u se th e p ro c e ss d e­

c re e s “ a m o d e o f in fo rm in g th e m in d s o f  th e 

re sp o n s ib le o f f ic e rs— in  th is in s ta n c e th e ju d g e s—  

w h ic h is u n iq u e a n d w h ic h m u s t b e k e p t in  sh a rp 

fo c u s in  a n y a tte m p t to  e s t im a te th e c a p a c ity o f  a 

ju d ic ia ry to p e r fo rm c o m p e ti t iv e ly in  th e g ra y 

a re a s w h ic h l ie  b e tw e e n i t  a n d in s t i tu t io n s w h ic h 

a re p r im a r i ly le g is la t iv e o r e x e c u tiv e .” 9 I t  is in  

th e se “ g ra y a re a s”  th a t th e S u p re m e C o u r t a n d th e 

re s t o f  th e ju d ic ia ry a c q u ire a p o l i t ic a l t in t .

Ju d ic ia l sc h o la rs m a y ro u t in e ly a p p ly th e a d­

je c t iv e “ p o l i t ic a l”  to th e C o u r t, b u t fo r so m e 

p e o p le th e p a ir in g is u n se e m ly . T h is is b e c a u se 

A m e r ic a n s f re q u e n tly u se th e w o rd “ p o l i t ic a l”  to  

re fe r to  “ p a r t isa n p o l i t ic s”  ( th e s tru g g le b e tw e e n 

p o l i t ic a l p a r t ie s to  c o n tro l p u b l ic o f f ic e s a n d th e 

n a tio n’ s d e s t in y ) o r to  d e c is io n s th a t re su lt f ro m  

i l le g a l o r o th e rw ise im p ro p e r in f lu e n c e s . In  b o th 

se n se s o f  th e w o rd “ p o l i t ic a l”  (p a r t isa n c o m b a t 

a n d c o rru p t io n ) , A m e r ic a n s p ro p e r ly e x p e c t th e 

fe d e ra l c o u r ts to b e “ a b o v e p o l i t ic s .”  ( In  s ta te s 

w ith  e le c te d ju d ic ia r ie s , b y c o n tra s t, ju d g e s a re 

f re q u e n tly th ru s t in to fu n d -ra is in g a n d p a r t isa n 

c o m b a t b y  n e c e ss ity .)

Y e t th e S u p re m e C o u r t is  n e v e r th e le ss “ p o l i t i ­

c a l”  in  a d if fe re n t se n se : th e Ju s t ic e s h e lp to  sh a p e 

p u b l ic p o l ic y . S e e n in  th is l ig h t, th e C o u r t h a s 

b e e n p o l i t ic a l f ro m p ra c t ic a l ly th e b e g in n in g . 

M a n ife s t ly , th e C o u r t is p a r t o f  th e p o l i t ic a l p ro­

c e ss in  a t le a s t f iv e  re sp e c ts .

T h e f i rs t  is w h a t th e C o u r t d o e s : i ts d e c is io n s . 

D e c is io n s in  tu rn a f fe c t th e p o l i t ic a l p ro c e ss in  a t

le a s t th re e w a y s . T h e y m a y a f fe c t th e e le c to ra l 

p ro c e ss d ire c t ly , a s h a s o c c u rre d w h e n th e C o u r t 

ru le s o n le g is la t iv e a p p o r t io n m e n t a n d v o te r 

d isc r im in a t io n d isp u te s . O th e r d e c is io n s 

d e te rm in e th e su b s ta n c e o f  p o l ic y , a s h a p p e n s in  

sc h o o l se g re g a tio n a n d a b o r t io n c a se s . In  th e se 

in s ta n c e s , a l i t ig a n t ty p ic a l ly c h a l le n g e s w h a t 

g o v e rn m e n t h a s d o n e— th e p o l ic y o r o b je c t iv e 

th e g o v e rn m e n t h a s p u rsu e d . F ro m  t im e to  t im e , 

d e c is io n s a lso c la r i fy  th e b o u n d a r ie s o f  p o l i t ic a l 

a u th o r i ty in  c o n f l ic ts a r is in g f ro m  th e se p a ra t io n 

a n d sh a r in g o f  p o w e rs th e C o n s ti tu t io n m a n d a te s . 

T h e YXWVUTSRQPONMLKJIHGFEDCBAS tee l S eizu re c a se1 0 o f  1 9 5 2 , fo r e x a m p le , 

tu rn e d n o t o n w h e th e r g o v e rn m e n t c o u ld c o p e 

w ith la b o r d is ru p t io n s b u t o n w h e th e r th e 

p re s id e n t’ s a c t io n s h a d in tru d e d in to C o n g re ss’  

d o m a in . T h e L eg is la tive V eto c a se " o f  1 9 8 3 d id  

n o t q u e s t io n g o v e rn m e n t’ s a u th o r i ty to  d e p o r t a 

p a r t ic u la r in d iv id u a l b u t in s te a d c h a l le n g e d th e 

d e v ic e C o n g re ss h a d e m p lo y e d to o rd e r 

d e p o r ta t io n .IHGFEDCBA

C a p i t o l  p o l i c e r e s t r a in  a m a n  w h o  i d e n t i f i e d  h im s e l f a s 

D r e d  S c o t t a f t e r  h e i g n i t e d  a n  A m e r ic a n  f l a g  o n  t h e  s t e p s 

o f  t h e  C a p i t o l  o n  O c t o b e r  3 0 ,1 9 8 9 . A f t e r  C o u r t  r u l in g s  i n  

1 9 8 9 a n d  1 9 9 0 o n  f l a g  b u r n in g ,  c r i t i c s  o f  t h e  r u l in g s  t r i e d  

u n s u c c e s s f u l l y t o  o v e r t u r n  t h e  d e c is io n s v ia  c o n s t i t u t io n a l 

a m e n d m e n t .
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R e sp o n se s to  th e C o u r t’ s d e c is io n s a lso t ie  th e 

C o u r t to  th e p o l i t ic a l p ro c e ss . In  so m e p re s id e n­

t ia l e le c t io n s , e sp e c ia l ly in  th e tw e n tie th c e n tu ry , 

th e C o u r t a n d i ts d e c is io n s h a v e b e e n a c a m p a ig n 

is su e . N e a r ly a s h ig h ly v is ib le a re th o se o c c a­

s io n s w h e n h o s t i l i ty in  C o n g re ss to th e C o u r t’ s 

ru l in g s h a s le d to  C o u r t-c u rb in g b i l ls  a n d e v e n to  

c a l ls fo r  a m e n d in g th e C o n s ti tu t io n to “ c o rre c t”  

th e C o u r t. F o l lo w in g th e C o u r t’ s f la g -b u rn in g 

ru l in g s in  1 9 8 9 a n d 1 9 9 0 ,1 2 fo r  e x a m p le , c r i t ic s in  

C o n g re ss m o u n te d a n e f fo r t , u lt im a te ly u n su c­

c e ss fu l, to o v e r tu rn th e d e c is io n s b y c o n s t i tu­

t io n a l a m e n d m e n t. T h e C o u r t m a y a lso b e u se d a s 

a sc a p e g o a t b y  m e m b e rs o f  C o n g re ss se e k in g a 

re p o s ito ry o f  b la m e fo r  v a r io u s i l ls  b e se tt in g th e 

n a tio n . P ro -d e fe n d a n t d e c is io n s in  c r im in a l ju s­

t ic e c a se s in  th e 1 9 6 0 s , fo r  e x a m p le , o p e n e d th e 

C o u r t to  c h a rg e s th a t i t  w a s to  b la m e fo r  th e r ise 

in  v io le n t s tre e t c r im e . Ju d ic ia l d e c is io n s m a y b e 

p o l i t ic a l ly  s ig n if ic a n t a s w e ll  w h e n in te re s t g ro u p s 

u se th e m to g a lv a n iz e m e m b e rs a n d p o te n t ia l 

m e m b e rs , o r w h e n in te re s t g ro u p s a tte m p t to  

in f lu e n c e p u b l ic p o l ic y  th ro u g h l i t ig a t io n . In f lu ­

e n c e a lso e x te n d s b e y o n d th e o p p o s in g p a r t ie s in  

a c a se th ro u g h th e m e d ia o f  a m ic u s c u r ia e b r ie fs 

a n d la w  re v ie w a r t ic le s th a t a tte m p t to  m o ld le g a l 

d o c tr in e .

Ju d ic ia l se le c t io n i l lu s tra te s a th ird  re sp e c t in  

w h ic h th e S u p re m e C o u r t re m a in s t ie d to th e 

p o l i t ic a l p ro c e ss . N o t o n ly  h a v e p re s id e n ts b e e n 

a c u te ly a w a re o f  th e im p o r ta n c e o f  a p p o in tm e n ts 

to th e H ig h C o u r t b u t so m e h a v e m a d e so m e 

a p p o in tm e n ts to m a in ta in o r to re v e rse c e r ta in 

d e c is io n s . E v e n th e p ro sp e c t o f  a ju d ic ia l v a c a n c y 

c a n b e c o m e p a r t o f a n e le c t io n c a m p a ig n a s 

c a n d id a te s p ro m ise to  se le c t th e “ r ig h t”  p e rso n s 

fo r  th e b e n c h .

P e rh a p s th e m o s t o b v io u s w a y th a t th e C o u r t 

m a y b e c o m e e n ta n g le d in  th e p o l i t ic a l p ro c e ss is 

th ro u g h c e r ta in e x tra -c u r ia m a c t iv i t ie s b y th e 

Ju s t ic e s . S o m e Ju s t ic e s h a v e b e e n c o n f id a n ts to  

p re s id e n ts . O th e rs h a v e o c c a s io n a l ly ta k e n p u b­

l ic  p o s it io n s o n is su e s , o u ts id e th e c o n te x t o f  

d e c id in g c a se s , a lth o u g h ra re ly w ith o u t a ro u s in g 

c o n tro v e rsy . E v e n m o re c o n tro v e rs ia l h a v e b e e n 

th e fe w  (m o s t o f  th e m in  th e n in e te e n th c e n tu ry ) 

w h o  p u rsu e d , o r  w h o  w e re p e rc e iv e d a s p u rsu in g , 

th e p re s id e n c y o r v ic e -p re s id e n c y w h ile s t i l l  o n 

th e b e n c h . E x tra -c u r ia m a c t iv i t ie s a lso in c lu d e 

p re s id e n tia l a ss ig n m e n ts , a s h a p p e n e d w h e n Ju s­

t ic e R o b e r ts to o k p a r t in  a n in q u iry  o n th e n a v a l

d isa s te r a t P e a r l H a rb o r . W h ile o rd in a r i ly n o t 

re g a rd e d a s “ p o l i t ic a l”  in  th e p a r t isa n se n se , o f f -  

th e -b e n c h d u tie s n e a r ly a lw a y s ra ise q u e s t io n s o f  

p ro p r ie ty a n d C o u r t e f f ic ie n c y a n d m a y g e n e ra te 

fu r th e r d e b a te i f  th e su b je c t o f  th e a ss ig n m e n t 

b e c o m e s e m b ro i le d in  s tr i fe .1 3

F in a l ly , e v e n o rg a n iz a t io n a n d ju r isd ic t io n 

h a v e c le a r p o l i t ic a l im p l ic a t io n s . O f  a l l th e fe d­

e ra l c o u r ts , th e C o n s ti tu t io n re q u ire s o n ly th e 

S u p re m e C o u r t. A rt ic le I I I  le f t th e c re a t io n o f  

o th e r (“ in fe r io r” )  c o u r ts to  th e d isc re t io n o f  C o n­

g re ss . E v e r s in c e , p o l i t ic a l fa c to rs , n o t m e re 

h o u se k e e p in g c o n s id e ra t io n s , h a v e in fu se d d e­

b a te s o v e r th e n u m b e r a n d ty p e s o f  c o u r ts a n d th e 

k in d s o f  c a se s th e y w o u ld d e c id e .1 4 M o re o v e r , th e 

n u m b e r o f  Ju s t ic e s a l lo tte d fo r  th e S u p re m e C o u r t 

h a s b e e n d r iv e n b y  m o re th a n th e p ra c t ic a l n e e d s 

o f  a g ro w in g c o u n try . B e tw e e n 1 7 8 9 a n d 1 8 6 9 , 

C o n g re ss c h a n g e d th e n u m b e r o f  Ju s t ic e s f ro m  

s ix  to  f iv e , f iv e  to  s ix , s ix  to  se v e n , se v e n to  n in e , 

n in e to te n , te n to se v e n , a n d se v e n to n in e—  

a lw a y s w ith  a n e y e to in f lu e n c in g th e C o u r t’ s 

c o n s t i tu t io n a l ju r isp ru d e n c e .

S o , th e S u p re m e C o u r t is  p o l i t ic a l , a n d in  m o s t 

re sp e c ts u n a v o id a b ly so . R e c e n t b o o k s a b o u t th e 

C o u r t re f le c t to  v a ry in g d e g re e s a l l  f iv e  m a n ife s­

ta t io n s o f  th e in s t i tu t io n’ s p o l i t ic a l d im e n s io n .1 5

Decisions

T h re e v o lu m e s re la te sp e c if ic a l ly to  th e C o u r t’ s 

d e c is io n s . C o n s id e re d in  th e o rd e r o f  le sse r to  

g re a te r in c lu s iv e n e ss , o n e e x a m in e s a s in g le c a se , 

th e se c o n d t ra c e s th e d e v e lo p m e n t o f  a d o c tr in e 

th ro u g h a se r ie s o f  c a se s , a n d th e th ird  is  c y c lo p e­

d ic in  sc o p e .

W h a te v e r e lse i t  c o n ta in s , a c o u rse in  A m e r i­

c a n c o n s t i tu t io n a l la w  sh o u ld in c lu d e YXWVUTSRQPONMLKJIHGFEDCBAC o h en s v . 

V irg in ia .'6 T h e d e c is io n re m a in s w e ll-k n o w n 

b e c a u se in  i t  C h ie f Ju s t ic e M a rsh a l l d e l iv e re d o n e 

o f  h is m o s t n a tio n a l is t ic o p in io n s in  w h ic h h e 

e x p o u n d e d o n th e C o u r t’ s a u th o r i ty to re v ie w 

d e c is io n s o f  a s ta te c o u r t a n d re je c te d a n a rro w in g 

in te rp re ta t io n o f  th e E le v e n th A m e n d m e n t. T h e 

c a se a lso o c c a s io n e d th e la s t m a jo r d e b a te o n th e 

n a tu re o f  th e C o n s ti tu t io n b y  th e g e n e ra t io n th a t 

w ro te a n d ra t i f ie d th e d o c u m e n t. T h is l i t ig a t io n , 

w h ic h in  e sse n c e p it te d th e C o m m o n w e a lth o f  

V irg in ia  a g a in s t th e U n ite d S ta te s S u p re m e C o u r t, 

is th e su b je c t o f  W . R a y L u c e’ s KJIHGFEDCBAC o h e n s v . V ir ­

g in ia (1 8 2 1 ) , a su rp r is in g ly re a d a b le d o c to ra l
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d isse r ta t io n re c e n tly p u b l ish e d in  b o o k fo rm  w ith  

a n e w p re fa c e .1 7

L u c e’ s c o n tr ib u t io n to  sc h o la rsh ip is  p o l i t ic a l 

a n d so c ia l , n o t ju r isp ru d e n tia l . H e a ssu m e s fa m il­

ia r i ty  w ith  M a rsh a l l’ s o p in io n . I t is , a f te r a l l , 

w e ll- t i l le d g ro u n d to w h ic h fu r th e r c u lt iv a t io n 

w o u ld p ro b a b ly b r in g fo r th l i t t le  n e w g ro w th . 

C o n s ti tu t io n a l a n a ly s is is  th e re fo re se c o n d a ry . In  

i ts p la c e is a sk i l l fu l  re n d e r in g o f th e c a se’ s 

h is to r ic a l c o n te x t. T h e re su lt is a v o lu m e th a t f i l ls  

a g a p in  th e l i te ra tu re a n d th a t sh o u ld b e re a d 

a lo n g s id e s tu d ie s o f  o th e r n o te w o r th y d e c is io n s 

o f  th e M a rsh a l l C o u r t.1 8

A lth o u g h YXWVUTSRQPONMLKJIHGFEDCBAC o h en s is re m e m b e re d a s a te s t o f  

fe d e ra l ju r isd ic t io n , L u c e re m in d s th e re a d e r th a t 

th e l i t ig a t io n m ig h t n e v e r h a v e p ro g re sse d in  th e 

fo rm  i t  d id w ith o u t th e in te rse c t io n o f  se v e ra l 

s ig n if ic a n t fo rc e s . F irs t a m o n g th e se w a s th e 

d e v e lo p m e n t o f  th e lo t te ry a s a m a jo r d e v ic e fo r  

th e a c c u m u la t io n o f  c a p ita l . R e c a l l th a t th e c a se 

a ro se w h e n P h il ip  a n d M e n d e z C o h e n , m a n a g e rs 

o f  a M a ry la n d lo t te ry c o m p a n y’ s b ra n c h o f f ic e in  

N o rfo lk , w e re f in e d $ 1 0 0 b y  a V irg in ia  c o u r t fo r  

se l l in g t ic k e ts in  th e c o n g re ss io n a l ly a u th o r iz e d 

G ra n d N a tio n a l L o tte ry fo r  th e D is tr ic t o f  C o lu m­

b ia in  v io la t io n o f  a s ta te s ta tu te b a n n in g th e sa le 

o f  a l l lo t te ry t ic k e ts n o t a p p ro v e d b y th e s ta te 

a sse m b ly . T h e C o h e n s’  p a re n t c o m p a n y w a s o n e 

o f  th e la rg e s t lo t te ry f i rm s in  th e U n ite d S ta te s ; i t  

e n g a g e d in  a n e x te n s iv e m a il o rd e r b u s in e ss a n d 

o f fe re d a w id e ra n g e o f  f in a n c ia l se rv ic e s .”

T h e se c o n d fo rc e w a s th e P a n ic o f  1 8 1 9 . I ts 

e c o n o m ic d is lo c a t io n s w e re e sp e c ia l ly p ro­

n o u n c e d in  V irg in ia a n d la rg e ly a c c o u n te d fo r  

p a ssa g e in  1 8 1 9 o f  th e a n ti- lo t te ry s ta tu te . L e g is­

la to rs ju s t i f ie d th e la w  a s a m e a n s o f  h a lt in g th e 

e x p o r t o f c a p ita l to f in a n c e im p ro v e m e n ts in  

o th e r s ta te s a t a t im e o f  f in a n c ia l e x ig e n c ie s a t 

h o m e .

A  th ird  fo rc e w a s th e sc a p e g o a t fo r  th e P a n ic 

o f  1 8 1 9 : th e S e c o n d B a n k o f  th e U n ite d S ta te s . 

H a rd sh ip s th e P a n ic w ro u g h t c o in c id e d w ith  th e 

S u p re m e C o u r t’ s d e c is io n in  M cC u llo ch v . M a ry­

la n d ,1 0 u p h o ld in g C o n g re ss’ a u th o r i ty to  c h a r te r 

th e b a n k a n d d e n y in g M a ry la n d’ s a u th o r i ty to  ta x 

i t . T h e d e c is io n “ h e lp e d u n ite th o se in d iv id u a ls 

o p p o s in g th e B a n k . . . a s th e c a u se o f th e ir 

e c o n o m ic p ro b le m s w ith th o se w h o h a d lo n g 

b e e n su sp ic io u s o f  n a tio n a l p o w e r , d ire c t in g b o th 

a g a in s t n a tio n a l p o w e r in  g e n e ra l a n d th e S u­

p re m e C o u r t in  p a r t ic u la r .” 2 1 T h u s , t im in g a n d

c o n te x t c o m b in e d to  p ro d u c e a la n d m a rk c a se .

L u c e e n r ic h e s u n d e rs ta n d in g o f  th e c a se in  

se v e ra l o th e r w a y s a s w e ll . F o r in s ta n c e , h e 

b e l ie v e s th a t th e c a se w a s a rra n g e d .MLKJIHGFEDCBA

Perhaps the most telling evidence... 
comes from the speed with which it 
was appealed. The appeal happened 
so  fast that the Supreme Court agreed 
to hear the case before it came to trial 

in the borough court [in Norfolk], The 
form sent to the borough court re­
questing a record of the case for the 
February Supreme Court session is 
dated the  first Monday in  August... the 
day of the Supreme Court’s summer 
session. By that time the Grand Jury 
had met, but the borough court would 
not meet until August 29, 1820. The 
Supreme Court’s request form  clearly 
indicates that it thought the case had 
been decided and all possible appeals 

rejected.22

S e c o n d , h e c o n c lu d e s th a t th e w id e -ra n g in g 

d e b a te s in  V irg in ia o v e r th e c a se (p e rh a p s th e 

la rg e s t o u tp o u r in g o f  c o n s t i tu t io n a l d isc o u rse s in c e 

th e c o n tro v e rsy o v e r th e A lie n  a n d S e d it io n A c ts 

o f  1 7 9 8 ) g re a t ly sh a p e d M a rsh a l l’ s d e c is io n . T h e 

C o h e n s p a ir h a d a rg u e d th a t c o n g re ss io n a l la w s 

fo r th e D is tr ic t o f  C o lu m b ia m a d e c o n f l ic t in g 

s ta te la w s in o p e ra b le . T h e re sp o n se in  V irg in ia  

w a s so b e l l ig e re n t th a t M a rsh a l l m a y w e ll h a v e 

b e e n d e te r re d f ro m  re ly in g o n th a t th e o ry to  

re so lv e th e c a se , sh o r t o f  a n e x p re ss c o n g re s­

s io n a l g ra n t o f  im m u n ity . M o re o v e r , s in c e th e 

d e b a te s in  V  i rg in ia  fo c u se d o n  th e a u th o r i ty o f  th e 

S u p re m e C o u r t e v e n to  h e a r th e c a se , h o s t i l i ty  to  

th e C o u r t so o n o v e rsh a d o w e d th e m e r its o f  th e 

c a se . In d e e d , M a rsh a l l’ s o p in io n in  C o h en s is 

p r in c ip a l ly a ju r isd ic t io n a l re p ly to th o se w h o 

d e n ie d th e H ig h  C o u r t’ s p re ro g a tiv e .2 3

F in a l ly , L u c e e x p lo re s th e in e f fe c t iv e n e ss o f  

th e n e g a tiv e re a c t io n to  th e C o u r t’ s o p in io n . “ T h e 

a g ita t io n o v e r th e C o h en s d e c is io n b ro u g h t to  th e 

su r fa c e w id e sp re a d p o p u la r d isc o n te n t b u t s ta te 

r ig h ts V irg in ia n s w e re n o t a b le to c h a n n e l th a t 

d isc o n te n t in to  a c t io n .” 2 4 E f fo r ts to  o v e r tu rn th e 

ru l in g  b y  c o n s t i tu t io n a l a m e n d m e n t a n d to  e s ta b­

l ish a n e w t r ib u n a l to  h e a r d isp u te s b e tw e e n th e 

s ta te s a n d th e c e n tra l g o v e rn m e n t c a m e to  n a u g h t.
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H e n r y  W h e a t o n  w a s t h e  S u p r e m e C o u r t ’ s t h i r d  r e p o r t e r ,  

a  p o s i t i o n  h e h e ld  f r o m  1 8 1 6 u n t i l  1 8 2 7 . H e p u b l i s h e d a  

s e r ie s o f  n e w s p a p e r a r t i c le s  d e f e n d in g t h e  M a r s h a l l  C o u r t  

d e c is io n i n  KJIHGFEDCBAC o h e n s v . V irg in ia .

T o a d e g re e M a rsh a l l h im se lf d e fu se d th e 

o p p o s it io n . T h e C o u r t, a f te r a l l , h a d ru le d fo r  

V irg in ia  o n th e m e r its th re e d a y s a f te r ru l in g  fo r  

i tse l f o n th e ju r isd ic t io n a l d isp u te . W h e th e r b y  

c o in c id e n c e o r d e s ig n , th e h o ld in g s c a m e d o w n 

ju s t a s C o n g re ss a n d th e V irg in ia  G e n e ra l A sse m­

b ly  a d jo u rn e d , th u s te m p o ra r i ly fo re s ta l l in g a n y 

o f f ic ia l c o u n te rm e a su re s . M o re o v e r , L u c e b e­

l ie v e s th a t M a rsh a l l m a y h a v e in f lu e n c e d a se r ie s 

o f  n e w sp a p e r a r t ic le s b y H e n ry W h e a to n d e fe n d­

in g th e d e c is io n . “ P e rh a p s M a rsh a l l’ s c o n s t i tu­

t io n a l v ie w  w a s b e s t fo r  A m e r ic a ,”  L u c e w r ite s , 

“ b u t i t  w a s n o t th e o n ly  v a l id  in te rp re ta t io n a v a i l­

a b le . P e rh a p s in  th e e n d Jo h n M a rsh a l l w a s ju s t 

th e b e tte r p o l i t ic ia n .” 2 5

C e n tra l to  w h a t d id  n o t h a p p e n w a s th e c o n­

t ra s t b e tw e e n th e p o l i t ic a l s itu a t io n a f te r YXWVUTSRQPONMLKJIHGFEDCBAC o h en s 

a n d V irg in ia ’ s ro le in  th e e le c t io n o f  1 8 0 0 a f te r 

th e c o n tro v e rsy o v e r th e A lie n  a n d S e d it io n A c ts . 

T h e p a ra l le l to 1 7 9 8 -1 8 0 0 d id n o t m a te r ia l iz e . 

U n lik e th e e a r l ie r a ssa u lt o n F e d e ra l is t p o l ic ie s , 

V irg in ia s tra te g is ts w e re u n a b le to c o o rd in a te 

th e ir a tta c k s w ith  p o te n t ia l a l l ie s in  o th e r s ta te s . 

O p p o s it io n to  th e C o u r t d id  n o t b e c o m e a n a tio n a l 

fa c to r in  th e p re s id e n tia l e le c t io n o f  1 8 2 0 . T h e 

K e n tu c k y a n d V irg in ia  R e so lu t io n s h a d s tre sse d

th e r ig h ts o f  s ta te s in  d e fe n se o f  in d iv id u a l l ib e r ty . 

C o h en s w a s d if fe re n t. C o h en s w a s m o re e a s i ly 

o p p o se d in d e fe n se o f se c t io n a l in te re s ts , n o t 

p e rso n a l f re e d o m . I f  th e p o l i t ic a l p ro c e ss h a d 

w o rk e d fo r  o p p o n e n ts o f  c e n tra l p o w e r in  1 8 0 0 , i t  

d id n o t w o rk n o w . A d v o c a te s o f  th e r ig h ts o f  

s ta te s a s s ta te s w o u ld h a v e to lo o k  fo r  n e w so lu­

t io n s th a t “ w o u ld n o t b e fo u n d in  th e p o l i t ic a l 

a re n a a n d u lt im a te ly h a d to  b e se tt le d o n a n o th e r 

k in d  o f  b a tt le f ie ld .” 2 6 A n d  th e b a tt le f ie ld s o f  th e 

C iv i l  W a r o f fe re d g ra p h ic p ro o f th a t so m e d if fe r­

e n c e s a re n o t a m e n a b le to p a r t isa n o r ju d ic ia l 

so lu t io n s .

R e v e rb e ra t io n s f ro m  th a t n a tio n a l c r is is c o n­

t in u e to e n e rg iz e th e c o n tro v e rsy A n d re w K u ll  

t ra c e s in  T h e C o lo r -B l in d  C o n s ti tu t io n .2 1 W h a t­

e v e r m a y b e t ru e in  o th e r la n d s , p o l i t ic a l th o u g h t 

a n d c o n s t i tu t io n a l th e o ry g o h a n d in h a n d in  

A m e r ic a . Ju s t a s o n e c a n n o t fu l ly  a p p re c ia te th e 

A m e r ic a n p o l i t ic a l t ra d it io n w ith o u t re fe re n c e to  

c o n s t i tu t io n a l in te rp re ta t io n , o n e’ s u n d e rs ta n d­

in g o f  c o n s t i tu t io n a l in te rp re ta t io n is d e f ic ie n t 

w ith o u t k n o w le d g e o f  th e d e v e lo p m e n t o f  p o l i t i ­

c a l id e a s . W h ile la w  is f re q u e n tly th e in s tru m e n t 

o f  so c ia l c h a n g e , o n ly  ra re ly is i t  th e o r ig in a to r o f  

th e id e a s fo r  c h a n g e . In s te a d , th e le g a l sy s te m is 

a n a re n a w h e re id e a s c o n te n d fo r  a c c e p ta n c e .

R e a d e rs w il l  f in d  a c le a r d e m o n s tra t io n o f  th is 

p ro c e ss in  K u ll ’ s s tu d y o f  th e o r ig in s a n d d e v e l­

o p m e n t o f  th e n o n -d isc r im in a t io n p r in c ip le in  

A m e r ic a n c o n s t i tu t io n a l la w — th e v ie w  th a t th e 

C o n s ti tu t io n sh o u ld p ro h ib i t a l l ra c ia l c la ss if ic a­

t io n s b y g o v e rn m e n t. T h e p r in c ip le is fa r - re a c h­

in g : i t  b r in g s w ith in  i ts sw e e p n o t o n ly  in v id io u s 

ra c ia l c la ss if ic a t io n s b u t b e n ig n a n d a m e lio ra t iv e 

o n e s a s w e ll . Y e t th e a u th o r d e n ie s a n y p re te n se 

th a t h is b o o k “ d e c id e s”  th e c u rre n t d e b a te o n 

a f f i rm a tiv e a c t io n .MLKJIHGFEDCBA

Short of a demonstration thatthe Four­
teenth Amendment was intended by 
its framers to require color blindness 
on the part of government— and the 
evidence I adduce tends strongly to 
refute any such contention— it is diffi­

cult to imagine how  one  could hope, by 
an analysis of what was thought and 

argued in the past, to conclude the 
profoundly political question of what 
we should do now; and I shall not 
attempt to do so.28
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T h a d d e u s S t e v e n s ( a b o v e ) w a s a  W h ig  a n d  l a t e r  a  R e p u b ­

l i c a n  m e m b e r  o f C o n g r e s s f r o m  P e n n s y lv a n ia . A lo n g w i t h  

W e n d e l l P h i l l i p s , h e s p e a r h e a d e d t h e  e f f o r t  t o  m a k e t h e  

n o n - d is c r im in a t io n  p r in c ip le  p a r t  o f t h e F o u r t e e n t h  

A m e n d m e n t .

In s te a d , h e m o d e s tly p ro m ise s “ to  te l l a s to ry”  

th a t t ra c e s th e h is to ry , b o th in s id e a n d o u ts id e th e 

S u p re m e C o u r t, o f a p o w e r fu l id e a . H is d is­

c la im e r is a s re f re sh in g a s th e p ro m ise is w e ll 

k e p t.

M o s t s tu d e n ts o f  th e C o u r t a sso c ia te th e p h ra se 

th a t th e U n ite d S ta te s C o n s ti tu t io n is “ c o lo r­

b l in d ”  w ith th e f i rs t Ju s t ic e H a r la n’ s m a je s t ic 

d isse n t in YXWVUTSRQPONMLKJIHGFEDCBAP lessy v . F erg u so n .2 9 K u ll  d e m o n­

s tra te s th a t H a r la n d re w o n a w e ll-e s ta b l ish e d 

t ra d it io n ; d e b a te s o n th e n o n -d isc r im in a t io n p r in ­

c ip le o c c u rre d in  M a ssa c h u se tts a s e a r ly a s th e 

1 8 4 0 s . B e tte r k n o w n a n d d o m in a n t in  H a r la n’ s 

d a y w a s i ts a n ti th e s is : e v e n u n d e r a p re c e p t o f  

“ e q u a l t re a tm e n t,”  g o v e rn m e n t w a s e m p o w e re d 

to  m a k e “ re a so n a b le”  a n d “ a p p ro p r ia te”  d is t in c­

t io n s b a se d o n ra c e , h o w e v e r re a so n a b le n e ss a n d 

a p p ro p r ia te n e ss m ig h t b e d e f in e d in  a g iv e n e ra . 

A  p o r te n t o f  th e c o n tin u in g s tru g g le b e tw e e n 

th e se c o m p e tin g id e a s a p p e a re d in  th e e f fo r ts b y  

W e n d e l l P h il l ip s a n d T h a d d e u s S te v e n s in th e 

T h ir ty -n in th C o n g re ss im m e d ia te ly a f te r th e C iv i l  

W a r to m a k e th e n o n -d isc r im in a t io n p r in c ip le 

p a r t o f  th e so o n - to -b e F o u r te e n th A m e n d m e n t. 

K u ll  la y s o u t th e u su a l ly n e g le c te d P h il l ip s -S te v e n s 

p o s it io n a lo n g s id e th e su c c e ss fu l v e rs io n p u sh e d

b y  Jo h n B r ig h a m th a t in c o rp o ra te d th e fa m il ia r 

p h ra se s “ p r iv i le g e s a n d im m u n it ie s ,”  “ d u e p ro­

c e ss o f  la w ,”  a n d “ e q u a l p ro te c t io n o f  th e la w s .”

W h ile  th e B r ig h a m a m e n d m e n t d id  n o t b a r th e 

n o n -d isc r im in a t io n p r in c ip le , n e ith e r d id th e 

B r ig h a m a m e n d m e n t re q u ire i t . T h e a m e n d m e n t 

re f le c te d o p tim ism : “ th a t le g is la to rs , su b je c t to  

th e o v e rs ig h t o f  w ise ju d g e s , m a y b e t ru s te d to  

g o v e rn in  a c c o rd a n c e w ith  s ta n d a rd s o f  e q u a l i ty , 

re a so n a b le n e ss , a n d ju s t ic e .”  In  c o n tra s t, th e n o n­

d isc r im in a t io n ru le re f le c te d sk e p tic ism . “ B e­

c a u se n e ith e r le g is la to rs n o r ju d g e s m a y b e t ru s te d 

to  c h o o se w ise ly in  th is v e x e d a re a ,. . . o u r o n ly  

sa fe ty l ie s in  fo re c lo s in g a lto g e th e r a p o w e r o f  

g o v e rn m e n t w e c a n n o t t ru s t o u rse lv e s to  u se fo r  

g o o d .” 3 0 T h u s , P h il l ip s -S te v e n s fa i le d b e c a u se i t  

w a s to o ra d ic a l. B y  i ts o w n te rm s i t  w o u ld h a v e 

ru le d o u t o f  b o u n d s to o m u c h p u b l ic p o l ic y  th e n 

c o n s id e re d d e s ira b le . F o r th e sa m e re a so n , K u ll  

b e l ie v e s , th e p r in c ip le fe l l  o u t o f  o f f ic ia l  fa v o r in  

th e m id -1 9 6 0 s : b y a c c e p tin g i t , le g is la to rs a n d 

ju d g e s re a l iz e d th a t th e y je t t iso n e d d isc re t io n a n d 

h e n c e p o w e r .

N o n e th e le ss , fo r a b o u t 1 2 5 y e a rs n o n -d is­

c r im in a t io n w a s th e “ u lt im a te le g a l o b je c t iv e o f  

th e A m e r ic a n c iv i l  r ig h ts m o v e m e n t.” 3 1 N o w h e re 

w e re le g a l v ic to r ie s m o re im p o r ta n t th a n th e 

S u p re m e C o u r t o f  th e U n ite d S ta te s . K u ll  n o te s in  

p a r t ic u la r th e e f fo r ts o f  C h a r le s E v a n s H u g h e s , 

f i rs t a s a n A sso c ia te Ju s t ic e a n d la te r a s C h ie f 

Ju s t ic e , to g o o n e s te p b e y o n d th e T h ir ty -n in th 

C o n g re ss b y fa s te n in g n o n -d isc r im in a t io n o n to 

th e F o u r te e n th A m e n d m e n t.

In M cC a b e v . A tch iso n , T . &  S . F . R y.?2 

H u g h e s w ro te a n o p in io n fo r  th e C o u r t th a t su g­

g e s te d fo r  th e f i rs t t im e th a t s ta te -m a n d a te d se g­

re g a te d ra i lw a y a c c o m m o d a tio n s v io la te d P lessy’s 

re q u ire m e n t o f  e q u a l fa c i l i t ie s . T h e O k la h o m a 

s ta tu te in  q u e s t io n o b l ig e d th e ra i l ro a d to  p ro v id e 

se p a ra te c o a c h e s o r c o m p a r tm e n ts “ e q u a l in  a l l 

p o in ts o f  c o m fo r t a n d c o n v e n ie n c e .”  T h a t m u c h 

P lessy w o u ld se e m to  a l lo w . B u t th e s ta tu te a lso 

e x c u se d th e ra i l ro a d f ro m  h a u l in g se p a ra te s le e p­

in g , p a r lo r , o r d in in g c a rs s in c e th e d e m a n d b y  

A fr ic a n -A m e r ic a n s fo r  su c h a c c o m m o d a tio n s w a s 

so lo w  a s to b e f in a n c ia l ly b u rd e n so m e fo r th e 

c a rr ie r .

T h e c o u r t b e lo w h a d d ism isse d th e c o m p la in t 

b e c a u se o f  d e fe c t iv e p le a d in g , a n d th e S u p re m e 

C o u r t u n a n im o u s ly a f f i rm e d th e d ism issa l o n  th a t 

g ro u n d . Y e t, H u g h e s , w r it in g  fo r  f iv e  o f  th e n in e
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Ju s t ic e s , w e n t o u t o f  h is w a y to  a d d re ss th e m e r its . 

“ T h e fa c t th a t th e S u p re m e C o u r t sa id a n y th in g a t 

a l l a b o u t th e c o n s t i tu t io n a l i ty o f  ra c ia l se g re g a­

t io n  in  YXWVUTSRQPONMLKJIHGFEDCBAM cC a b e w a s th e re su lt o f  a  ju d ic ia l to u r d e 

fo rc e b y ... H u g h e s .” 3 3 A lth o u g h th e se c o n d p a r t 

o f  th e s ta tu te w a s a rg u a b ly ju s t a s a c c e p ta b le 

u n d e r P lessy a s th e f i rs t , H u g h e s th o u g h t o th e r­

w ise .MLKJIHGFEDCBA

This argument with respect to volume 

of traffic seems to us to be without 
merit. It makes the constitutional right 
depend upon the number of persons 
who may be discriminated against, 
whereas the essence of the constitu­
tional right is that it is a personal one.
... [I]f facilities are provided, substan­
tial equality of treatment of persons 
traveling under like conditions cannot 

be refused. It is the individual who is 
entitled to the equal protection of the 
laws, and if he is denied by a common 
carrier, acting in the matter under the 

authority of a state law, a facility or 
convenience in the course of his jour­
ney  which  undersubstantially the  same 
circumstances is furnished to another 
traveler, he may properly complain 
that his  constitutional privilege has been 
invaded.34

K u ll  f in d s in  M cC a b e th e s tro n g im p l ic a t io n 

th a t, d e sp ite P lessy , la w s re q u ir in g se g re g a tio n 

“ w e re c o n s t i tu t io n a l ly d is fa v o re d .”  T h is w a s so 

b e c a u se a c e r ta in “ re a so n a b le n e ss”  u n d e r la y th e 

d e n ia l o f  a c c o m m o d a tio n s in  th e O k la h o m a c a se 

ju s t a s re a so n a b le n e ss la y a t th e h e a r t o f th e 

a p p ro v a l o f  se g re g a tio n in  P lessy . Y e t H u g h e s 

d id  n o t sa y th a t th e d e n ia l o f  f i rs t-c la ss se rv ic e s in  

M cC a b e w a s u n re a so n a b le b u t ra th e r th a t th e 

d e n ia l a m o u n te d to  a n in v a s io n o f  “ c o n s t i tu t io n a l 

p r iv i le g e .” “ T o so m e g re a te r b u t u n sp e c if ie d 

d e g re e , th e a n tid isc r im in a t io n p r in c ip le w a s a l­

re a d y p a r t o f  o u r c o n s t i tu t io n a l la w  b y 1 9 1 4—  

a lth o u g h H u g h e s’  b a re l ib e ra l m a jo r i ty th o u g h t i t  

w ise r n o t to  a c k n o w le d g e th e fa c t.”  Y e t, w ith in  

th re e y e a rs , th e C o u r t u n a n im o u s ly re l ie d o n th a t 

p r in c ip le in  se tt in g a s id e a re s id e n tia l se g re g a tio n 

o rd in a n c e in  B u ch a n a n v . W a rley f w h ic h “ c o n­

ta in s m o re a n tid isc r im in a t io n th e o ry th a n B ro w n 

v . B o a rd o f E d u ca tio n . . . ,” 3 6

A s C h ie f Ju s t ic e , H u g h e s w ro te fo r  th e C o u r t 

in  M isso u r i ex re l. G a in es v . C a n a d a”  tw e n ty - 

fo u r y e a rs a f te r h e w ro te M cC a b e. T h e s ta te h a d 

n o la w  sc h o o l fo r  A fr ic a n -A m e r ic a n s a n d d e n ie d 

G a in e s a d m iss io n to  th e la w  sc h o o l o p e ra te d fo r  

w h ite s . In s te a d , th e s ta te o f fe re d h im  tu i t io n  

p a y m e n ts to  a tte n d la w  sc h o o l o u t o f  s ta te . “ T h a t 

is a d e n ia l o f  th e e q u a l i ty o f  le g a l r ig h t to th e 

e n jo y m e n t o f  th e p r iv i le g e w h ic h th e S ta te h a s se t 

u p , a n d th e p ro v is io n fo r  th e p a y m e n t o f  tu i t io n  

fe e s in a n o th e r S ta te d o e s n o t re m o v e th e d is­

c r im in a t io n ,”  m a in ta in e d H u g h e s .3 8

Ju d g e d b y P lessy 's ru le o f  re a so n a b le n e ss , 

M isso u r i h a d se e m in g ly d o n e le ss h a rm th a n 

O k la h o m a . A t  le a s t so m e p ro v is io n w a s m a d e fo r  

le g a l e d u c a tio n fo r  A fr ic a n -A m e r ic a n s , w h e re a s 

in  th e e a r l ie r c a se th e y w e re d e n ie d th e b e tte r ra i l 

a c c o m m o d a tio n s e n tire ly . H o w e v e r , h e lp e d b y  

h in d s ig h t, K u ll  b e l ie v e s th a t H u g h e s’  m e ssa g e in  

G a in es w a s th e sa m e a s h is m e ssa g e in  M cC a b e '. 

P lessy w o u ld b e u se d to s tr ik e d o w n , n o t to  

u p h o ld , se g re g a te d a rra n g e m e n ts . L e g a l ly m a n­

d a te d se g re g a tio n w o u ld b e c o n s t i tu t io n a l ly a c­

c e p ta b le o n ly  i f  i t  “ c o u ld sa t is fy th e s tr ic te s t te s t 

o f ‘ e q u a l i ty’  th e C o u r t c o u ld d e v ise . T h e p o ss i-IHGFEDCBA

A s  b o t h  a n  A s s o c ia t e J u s t i c e a n d  a s C h ie f  J u s t i c e , C h a r le s 

E v a n s H u g h e s u s e d KJIHGFEDCBAP le ssy t o  s t r i k e  d o w n s e g r e g a t e d 

a r r a n g e m e n t s f o r  n o t  m e e t in g t h e  s t r i c t  e q u a l i t y  s t a n d a r d  

s e t b y  t h e  C o u r t .
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b i l i ty  th a t th e C o u r t w o u ld e v e r a g a in f in d  ‘ e q u a l­

i ty ’  in  se g re g a te d fa c i l i t ie s w a s b y  th is t im e w h o lly  

i l lu so ry .” 3 9MLKJIHGFEDCBA

The ingenious contribution of Charles

Evans Hughes.. .was a  judicial method 
by which a rule of ‘separate but equal’ 
might be turned against itself, and the 
legal shield of segregation made the 
chief weapon against it. But the  device 

involved the Court in a fundamental 
duplicity that repeated use made in­
creasingly difficult to renounce. . . . 
One consequence is that when the 
Court was finally prepared to declare 
that ‘racial segregation as such ’ was 
unconstitutional [in Brown v. Board of 
Education], it found itself incapable of 

explaining why.40

K u ll  d a te s th e n o n -d isc r im in a t io n p r in c ip le’ s 

fa l l  f ro m  o f f ic ia l  fa v o r f ro m  th e e n a c tm e n t o f  th e 

1 9 6 4 C iv i l  R ig h ts A c t. T h e b a n o n ra c e -b a se d 

d is t in c t io n s in  th e s ta tu te a n d in  S u p re m e C o u r t 

d e c is io n s f ro m  YXWVUTSRQPONMLKJIHGFEDCBAG a in es in to  th e 1 9 6 0 s “ re v e a le d a 

h a rsh t ru th th a t th e lo n g s tru g g le fo r  c iv i l  r ig h ts 

h a d te n d e d to  o b sc u re : th e fa c t th a t g u a ra n te e s o f  

le g a l e q u a l i ty w o u ld b e in a d e q u a te to  re d re ss th e 

in e q u a l i ty o f  c o n d it io n a f f l ic t in g b la c k A m e r i­

c a n s a s a g ro u p .”  A s th e c iv i l  r ig h ts m o v e m e n t 

su c c e e d e d in a lte r in g th e p o l i t ic a l b a la n c e o f  

p o w e r in  i ts fa v o r , ra c e -c o n sc io u s m e a su re s th u s 

se e m e d th e lo g ic a l n e x t re sp o n se . “ A n  a rg u m e n t 

d e s ig n e d to  re s tr ic t th e p o w e r o f  g o v e rn m e n t to  

h a rm o n e’ s c l ie n t lo se s i ts a ttra c t io n w h e n o n e’ s 

c l ie n t b e g in s to  g o v e rn .” 4 '

G a in es, C o h en s, b u t n o t M cC a b e, a re e n tr ie s 

in  KJIHGFEDCBAT h e O x fo rd  C o m p a n io n to  th e S u p re m e C o u r t 

o f  th e U n ite d S ta te s ,4 2 a m a ss iv e a n d a m b it io u s 

re fe re n c e w o rk  in  o n e v o lu m e . I t  jo in s , b u t d o e s 

n o t w h o lly  re p la c e , a sh e lf o f  o th e r re se a rc h b o o k s 

o n th e C o u r t a n d th e A m e r ic a n ju d ic ia ry p u b­

l ish e d s in c e 19 8 5 .4 3 A u th o re d b y  m o re th a n 3 0 0 

c o n tr ib u to rs , e n tr ie s ru n a lp h a b e tic a l ly f ro m  

“ A b in g to n S ch o o l D istr ic t v . S ch em p p " to  

“ Z u rch er v . T h e S ta n fo rd D a ily ." T h e y ra n g e in  

le n g th f ro m  a b a re m e n tio n (e .g ., th e f iv e l in e s 

a l lo w e d “ In  C a m e ra” )  to  a r t ic le le n g th (e .g ., th e 

th ir ty - tw o p a g e s d e v o te d to “ H is to ry o f th e 

C o u r t” ) . C o o rd in a t io n , o v e rs ig h t, a n d n o sm a ll 

a m o u n t o f  th e w r it in g fe l l to E d ito r in C h ie f

K e rm it L .  H a ll  a n d E d ito rs Ja m e s W . E ly , J r ., Jo e l 

B . G ro sm a n , a n d W il l ia m  M . W ie c e k .

T h e la rg e s t g ro u p o f  e n tr ie s (m o re th a n 4 0 0 ) 

c o n s is ts o f  S u p re m e C o u r t d e c is io n s . N e x t a re 

in d iv id u a ls . A ll  m e m b e rs o f  th e C o u r t th ro u g h 

Ju s t ic e T h o m a s a re in c lu d e d , a lth o u g h sp a c e a l­

lo tm e n ts v a ry g re a t ly . (H e n ry B a ld w in a n d Jo h n 

H . C la rk e re c e iv e b a re ly h a lf a p a g e ; Jo h n M a r­

sh a l l a n d E a r l W a rre n e a c h c o n su m e n e a r ly fo u r .) 

T h e re is a lso ro o m fo r u n c o n f irm e d n o m in e e s 

su c h a s E d w a rd K in g  a n d G e o rg e W o o d w a rd , 

c o m m e n ta to rs l ik e  T h o m a s M . C o o le y , E d w a rd 

S . C o rw in , a n d A le x a n d e r M . B ic k e l, so m e re­

p o r te rs o f  d e c is io n s , a n d a fe w  p re s id e n ts . (Jo h n 

T y le rm e r i ts h is o w n e n try , p e rh a p s b e c a u se o f  th e 

u n u su a l d if f ic u l ty  h e h a d in  c o n v in c in g th e S e n­

a te to a c c e p t h is n o m in e e s ; B e n ja m in H a rr iso n 

d o e s n o t, e v e n th o u g h h e a p p o in te d fo u r Ju s t ic e s .) 

A  th ird  c a te g o ry o f  e n tr ie s c o n ta in s C o u r t o f f ic e s , 

p ra c t ic e s , a n d p ro c e d u re s (su c h a s “ D isse n t”  a n d 

“ C o m p u te r R o o m” ) . R e m a in in g c a te g o r ie s e n­

c o m p a ss su b s ta n t iv e a re a s o f  th e la w  ( “ P o lic e 

P o w e r”  a n d “ P r iso n e rs’  R ig h ts o f  S p e e c h” ) , te c h -IHGFEDCBA

T h o m a s M .  C o o le y i s o n e o f  t h e c o m m e n t a t o r s o n  t h e  

S u p r e m e C o u r t  i n c lu d e d  i n  t h e  n e w  O x fo rd  C o m p a n io n to  

th e S u p re m e C o u r t.
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n ic a l te rm s ( “ Ju s t ic ia b i l i ty” ) , a n d h is to r ic a l re fe r­

e n c e s ( “ F o u r H o rse m e n”  a n d “ B ro w n’ s In d ia n 

Q u e e n H o te l” ) .

A n  e n te rp r ise o f  th is sc o p e sh o u ld sc o re w e ll 

o n a t le a s t th re e re la te d c o u n ts : in c lu s iv e n e ss , 

q u a l i ty , a n d u se fu ln e ss . S o a sse sse d , th e b o o k 

su c c e e d s . O n th e f i rs t , th e re a re fe w  im p o r ta n t 

o m iss io n s , o n e b e in g R o b e r t Y a te s w h o re c e iv e s 

n o t e v e n a m e n tio n in  th e in d e x . Y a te s w a s o n e 

o f  th re e d e le g a te s se n t to  th e P h ila d e lp h ia C o n­

v e n tio n b y  th e s ta te o f  N e w  Y o rk  a n d w h o , a lo n g 

w ith Jo h n L a n s in g , a b a n d o n e d A le x a n d e r 

H a m ilto n in  Ju ly o f  1 7 8 7 . I t  w a s Y a te s w r it in g  a s 

“ B ru tu s”  o n th e p o w e r o f  th e p ro p o se d S u p re m e 

C o u r t w h o c o m p e lle d H a m ilto n to  re p ly in  KJIHGFEDCBAF e d - 

e ra l is tN o . 7 8 .

A s  fo r  q u a l i ty , a sp o t c h e c k su g g e s ts th a t m o s t 

e n tr ie s a re w e l l w r it te n a n d a s c o m p re h e n s iv e a s  

sp a c e c o n s tra in ts a l lo w . O n e m ig h t h a v e e x­

p e c te d m o re d e ta i l o n c o n g re ss io n a l m a n e u v e rs 

in  th e “ C o u r t P a c k in g P la n .” S e n a to rs Jo se p h 

R o b in so n a n d B u r to n W h e e le r , tw o  k e y p la y e rs 

o n o p p o s ite s id e s , a re n o t m e n tio n e d a t a l l . T h e 

e n try o n YXWVUTSRQPONMLKJIHGFEDCBAR o e v . W a d e* * p ro p e r ly d isc u sse s th e 

p o l i t ic a l re v e rb e ra t io n s o f th e d e c is io n . T h e 

e n tr ie s fo r  W a tk in sv . U n ited S ta tes* ' a n d M ira n d a 

v . A r izo n a *6 sh o u ld h a v e , b u t d id  n o t. A t  le a s t o n e 

e n try ( “ H a b e a s C o rp u s” ) , w h ile  s tro n g o n  h is to r i­

c a l d e ta i l , w a s o u t o f  d a te a t le a s t fo u r  y e a rs b e fo re 

th e C o m p a n io n w a s p u b l ish e d .

U se fu ln e ss is a d if f ic u l t  c r i te r io n to m e e t 

b e c a u se , i f  p o ss ib le , th e v o lu m e sh o u ld b e se r­

v ic e a b le to n o v ic e s a n d sc h o la rs a l ik e . Y e t th e 

e d ito rs h a v e c o m p ile d a v o lu m e th a t b o th e x p e r ts 

a n d la y p e rso n s w il l  f in d  v a lu a b le . T h e fo rm e r 

w il l  h a v e f re q u e n t re c o u rse to  c h e c k o n u n fa m il­

ia r c a se s , b io g ra p h ic a l d e ta i ls , a n d C o u r t m in u tia . 

N o n e th e le ss , e sp e c ia l ly fo r e x te n s iv e in fo rm a­

t io n  a b o u t th e m o re o b sc u re Ju s t ic e s a n d o th e rs 

w h o h a v e n o t b e e n su b je c ts o f  b io g ra p h ie s , se r i­

o u s s tu d e n ts o f  th e C o u r t w il l  s t i l l  n e e d to  c o n su lt 

th e n o w  v e n e ra b le f iv e -v o lu m e se t, T h e J u s tic e s 

o f  th e U n ite d S ta te s S u p re m e C o u r t.* 1

L a y u se rs w il l  b e n e f i t f ro m  w r it in g th a t is 

c le a r , ja rg o n - f re e , a n d su c c in c t. P a r t ic u la r ly h e lp­

fu l  a s w e ll is th e c a re fu l ly d e s ig n e d sy s te m o f  

“ d ire c t”  a n d “ in te rn a l”  c ro ss - re fe re n c in g . F o r 

e x a m p le , so m e o n e c u r io u s a b o u t “ S c h o o l A tte n­

d a n c e”  f in d s n o e ssa y a t th a t lo c a t io n b u t is se n t 

in s te a d to  th e e ssa y s o n “ E d u c a tio n”  a n d “  W is­

co n s in v . Y o d er .”  D ire c t c ro ss - re fe re n c in g b re a k s

d o w n in  a t le a s t o n e sp o t, h o w e v e r . T h e “ B r ic k e r 

A m e n d m e n t”  l is t in g  im m e d ia te ly p o in ts th e re a d e r 

to  “ C o n s t i tu t io n a l A m e n d in g P ro c e ss .”  A la s , a s 

th o ro u g h a s i t  is , th a t e n try c o n ta in s n o  m e n tio n o f  

th e B r ic k e r A m e n d m e n t; in d e e d “ B r ic k e r A m e n d­

m e n t”  is n o w h e re to  b e fo u n d in  th e in d e x .

A s a n i l lu s tra t io n o f  th e h e lp o f fe re d b y  in te r­

n a l c ro ss - re fe re n c in g , so m e o n e c u r io u s a b o u t th e 

S u p re m e C o u r t a n d sc h o o l p ra y e r , b u t k n o w in g 

n o t so m u c h a s th e n a m e o f  a s in g le la n d m a rk c a se 

o n  th e su b je c t, w il l  f in d  a o n e -p a g e e ssa y e n ti t le d 

“ S c h o o l P ra y e r a n d B ib le R e a d in g .”  W ith in  th e 

e ssa y a p p e a r a s te r isk s b y te rm s a n d c a se s w h ic h 

in v i te th e u se r to tu rn to te n a d d it io n a l e n tr ie s . 

S tra n g e ly a b se n t in  th e e ssa y o n sc h o o l p ra y e r , 

h o w e v e r , is a c ro ss - re fe re n c e to  th e m u c h lo n g e r 

e ssa y o n  “ R e lig io n .”  T h is is d o u b ly u n fo r tu n a te 

b e c a u se th e sc h o o l p ra y e r e ssa y m e n tio n s th e 

e s ta b l ish m e n t a n d f re e e x e rc ise c la u se s b u t d o e s 

n o t e x p la in th e m ; ra th e r , th o se c la u se s a re e x­

p la in e d in  “ R e lig io n .” S im ila r ly , b o th “ E s ta b­

l ish m e n t C la u se”  a n d “ F re e E x e rc ise C la u se”  a re 

d ire c t ly re fe re n c e d to  “ R e lig io n ,”  b u t n o a s te r isk 

a p p e a rs b y  th o se te rm s in  th e sc h o o l p ra y e r e ssa y 

w h ic h w o u ld e v e n tu a l ly s te e r th e n o v ic e to th e 

m o re c o m p re h e n s iv e “ R e lig io n”  a r t ic le .

T h e se , h o w e v e r , a re m in o r q u ib b le s th a t d o 

n o t d e tra c t f ro m  th e o v e ra l l w o r th o f  th e C o m p a n­

io n . T h e e d ito rs a n d c o n tr ib u to rs h a v e p ro d u c e d 

a “ m u s t-h a v e”  re so u rc e o f  th e f i rs t ra n k .

Responses

T w o re c e n t b o o k s d isc u ss re sp o n se s to th e 

C o u r t’ s d e c is io n s f ro m  d if fe re n t p e rsp e c t iv e s . 

O n e e x a m in e s th e C o u r t’ s c h a n g in g “ a g e n d a ,”  o r 

d o c k e t; th e o th e r c o n s id e rs th e im p a c t o f  le g a l 

a rg u m e n ts o n  th e C o u r t’ s d e c is io n s .

In T h e T ra n s fo rm a tio n o f  th e S u p re m e 

C o u r t’ s A g e n d a , R ic h a rd L . P a c e l le , J r ., re v e a ls 

th e C o u r t’ s p ro p e n s ity to e n g a g e c e r ta in is su e s 

m o re th a n o th e rs f ro m  o n e p e r io d to  th e n e x t. H e 

a c h ie v e s th is o b je c t iv e th ro u g h a c la ss if ic a t io n b y 

su b je c t m a tte r o f  a l l 7 ,6 8 8 o p in io n s a t le a s t o n e 

p a g e in  le n th th a t th e C o u r t d e c id e d in  c a se s 

b e tw e e n th e 1 9 3 3 a n d 1 9 8 7 te rm s , in c lu s iv e .

P a c e l le a d v a n c e s u n d e rs ta n d in g o f  th e C o u r t 

in  tw o  p r in c ip a l w a y s . F irs t, h e d e m o n s tra te s th e 

C o u r t’ s g ra d u a l sh if t f ro m  a p re o c c u p a tio n w ith  

so m e a re a s o f  th e la w  to o th e rs . I t  is a lre a d y 

w id e ly  k n o w n th a t th e C o u r t w a s n o t d e c id in g th e
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sa m e ty p e s o f  c a se s in  th e 19 6 0 s , fo r  in s ta n c e , a s 

i t  h a d in  th e 1 9 3 0 s . O f  th e 1 6 0 d e c is io n s in  th e 

1 9 3 5 te rm , o n ly  tw o c o n c e rn e d n o n p ro p e r ty is­

su e s in  c iv i l  l ib e r t ie s a n d c iv i l  r ig h ts . O f  th e 1 2 0 

d e c is io n s in  th e 1 9 6 0 te rm , th e n u m b e r in c re a se d 

to  f i f ty - fo u r . 4 8 R a th e r , P a c e l le’ s c o n tr ib u t io n is 

th a t h e d o c u m e n ts th e sh if t in  d e ta i l .

D a ta a p p e a r in  ta b le s a n d g ra p h s b y  su b je c t 

a re a a n d so m e tim e s b y  su b -a re a . S u b je c t a re a s 

( la rg e g ro u p in g s ) in c lu d e e c o n o m ic , o rd in a ry 

e c o n o m ic , s ta te re g u la t io n , in te rn a l re v e n u e , fe d­

e ra l ism , U .S . re g u la t io n , c iv i l  l ib e r t ie s , d u e p ro­

c e ss , su b s ta n t iv e r ig h ts , a n d e q u a l i ty . (“ O rd in a ry 

e c o n o m ic”  c a se s a re th o se th a t “ h a d fe w  lo n g­

te rm c o n se q u e n c e s a n d l i t t le  im p a c t o n  s im ila r ly 

b a se d l i t ig a n ts .” 4 9 P ro m in e n t b e fo re 1 9 2 5 , o rd i­

n a ry e c o n o m ic c a se s d e c l in e d sh a rp ly a f te r YXWVUTSRQPONMLKJIHGFEDCBAE r ie 

R a ilro a d v . T o m p k in s.)5 0 T h e re is  fu r th e r d iv is io n 

o f  so m e a re a s in to su b -a re a s (sm a ll g ro u p in g s ) . 

T h u s , o n e c a n fo l lo w  th e p re se n c e o f  re g u la t io n 

c a se s g e n e ra l ly o r in  a n y o n e o f  n in e c a te g o r ie s 

(b a n k ru p tc y , p a te n ts /c o p y r ig h ts , c o m m e rc e , e n­

e rg y , w o rk e rs , a n ti tru s t, la b o r re la t io n s , se c u r i­

t ie s , a n d e n v iro n m e n t) . F o r e x a m p le , re p re se n t­

in g  a b o u t tw e n ty p e rc e n t o f  th e C o u r t’ s d e c is io n s 

in 1 9 3 3 -1 9 3 7 , re g u la t io n c a se s p e a k e d a b o v e 

fo r ty  p e rc e n t in  th e 19 4 0 s , a n d h a v e fa l le n b a c k to  

u n d e r f i f te e n p e rc e n t in  re c e n t y e a rs . C o m m e rc e 

q u e s t io n s w e re th e su b je c t o f  o p in io n s e ig h t t im e s 

m o re f re q u e n tly in  1 9 3 3 -1 9 3 7 th a n in  1 9 8 3 -1 9 8 7 .

T h e b o o k , h o w e v e r , is  m o re th a n a n in v e n to ry 

o f  c a se s a n d a c o m p e n d iu m o f  ta b le s a n d c h a r ts . 

P a c e l le’ s se c o n d c o n tr ib u t io n is th e o re t ic a l. H e 

p ro p o se s a “ n e o in s t i tu t io n a l” 5 1 w a y to o rg a n iz e 

th e d a ta c o n c e p tu a l ly . R a th e r th a n v ie w in g th e 

c h o ic e s th e C o u r t m a k e s a s “ m e re ly th e c o l le c t iv e 

e x p re ss io n o f  th e in d iv id u a l p re fe re n c e s o f  i ts 

m e m b e rs ,”  h e p re fe rs to  se e th e m a s “ a fu n c t io n 

o f  a c o m p le x in te ra c t io n o f  in d iv id u a l p re fe r­

e n c e s a n d in s t i tu t io n a l s tru c tu re s a n d ru le s .” 5 2 

T h a t is a  ja rg o n - la d e n w a y o f  sa y in g th a t c o n s id­

e ra t io n s o th e r th a n th e l ik e s a n d d is l ik e s o f  in d i­

v id u a l Ju s t ic e s sh a p e th e ty p e s o f  c a se s th e C o u r t 

d e c id e s . P a c e l le’ s re se a rc h d if fe rs f ro m  a t le a s t 

tw o  re c e n ts tu d ie s w h ic h  h a v e a n a ly z e d th e C o u r t’ s 

se le c t io n o f  c a se s f ro m  th e p e rsp e c t iv e o f  th e 

in d iv id u a l Ju s t ic e .5 3

C e n tra l to  th e a u th o r’ s a n a ly s is a re th e c o n­

c e p ts o f  “ a g e n d a se tt in g ,”  “ a g e n d a b u i ld in g ,”  

“ e x ig e n t a g e n d a ,”  “ v o l i t io n a l a g e n d a ,”  a n d “ p o l ic y  

w in d o w .” A g e n d a b u i ld in g o c c u rs w h e n a n

a g e n c y (w h e th e r a b u re a u c ra t ic a g e n c y , a le g is la­

tu re , o r a c o u r t) c u l ls th ro u g h a u n iv e rse o f  

p o ss ib le is su e s ( th e “ a g e n d a se tt in g” )  a n d se le c ts 

th o se th a t w il l  o c c u p y i ts  a tte n t io n . T h u s h e te rm s 

th e sh if t in g e m p h a se s a m o n g v a r io u s le g a l to p ic s 

d u r in g th e fo r ty - fo u r y e a r p e r io d “ th e a p p o r t io n­

m e n t o f  a g e n d a sp a c e b y  p o l ic y a re a .” 5 4 “ E x i­

g e n t”  a n d “ v o l i t io n a l”  a g e n d a s su g g e s t d if fe re n t 

fa c to rs a t w o rk  a s th e Ju s t ic e s c h o o se th e c a se s 

th e y w il l  d e c id e . T h e fo rm e r re fe rs to  is su e s th a t 

“ v ir tu a l ly  re q u ire so m e a tte n t io n to se tt le q u e s­

t io n s a n d re so lv e lo w e r c o u r t d isp u te s . T h u s , 

in s t i tu t io n a l ru le s a n d n o rm s s tru c tu re th e p ro c e ss 

o f  a g e n d a b u i ld in g .” O th e r c a se s m a k e u p th e 

“ v o l i t io n a l”  a g e n d a , m e a n in g th a t Ju s t ic e s p re fe r 

to a c c e p t o r re je c t c a se s “ th a t fu l f i l l  th e p o l ic y  

d e s ig n s o r g o a ls o f  i ts m e m b e rs .” 5 5

P a c e l le th e n e x p la in s “ a g e n d a c h a n g e”  (o r 

sh if t in g e m p h a se s o n is su e s ) in  te rm s o f  “ th e 

C o u r t’ sn e e d to b a la n c e th e tw o c o m p o n e n ts o f  i ts 

in s t i tu t io n a l a g e n d a .”  T o in c re a se e m p h a s is o n 

re g u la t io n a n d c iv i l  l ib e r t ie s c a se s , fo r  e x a m p le , 

“ th e C o u r t h a d to  p a re i ts e x ig e n t a g e n d a , w h ic h 

h a d a s tro n g E c o n o m ic c o m p o n e n t.” P a c e l le 

a tte m p ts to sh o w “ th e sy s te m a tic p ro c e sse s b y  

w h ic h th e C o u r t t ra n s fe r re d is su e s f ro m  o n e p o r­

t io n  o f  th e a g e n d a to  th e o th e rs. . . a s w e ll a s th e 

to o ls u se d to  re d u c e th e e x ig e n t a g e n d a . . . a n d 

to  e x p a n d th e v o l i t io n a l a g e n d a .. . ,” 5 6

T h e p re se n c e o f  a “ p o l ic y  w in d o w ”  (d e f in e d 

a s “ a  p ro p it io u s o p p o r tu n ity fo r  a c t io n” )  e a se s th e 

sh if t f ro m  o n e se t o f  is su e s to a n o th e r . T h e 

w in d o wMLKJIHGFEDCBA

opens as a result of a change in a 

political stream  or because a problem  
reaches prominence. Changes in the 
political stream  might include changes 
in the Court’s membership or different 
strategies by repeat player litigants, 
particularly the  solicitor general. Prob­
lems may reach prominence due to 
increased attention by lower courts, 
specialized publics in the legal commu­
nity, or other governmental agencies.57

T h e p h e n o m e n o n o f  “ p o l ic y w in d o w ”  m a y 

p o se th e m o s t in tr ig u in g q u e s t io n a r is in g f ro m  th e 

b o o k : h o w is su e s a re w ra p p e d in  th e g a rb o f  

l i t ig a t io n  to  b e c o m e e l ig ib le fo r  a g e n d a b u i ld in g . 

B e fo re th e C o u r t m a y g iv e m o re a tte n t io n to
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c e r ta in a re a s o f  th e la w , th e re m u s t b e su f f ic ie n t 

l i t ig a t io n  th a t p re se n ts q u e s t io n s c le a r ly a n d in  a 

ju d ic ia l ly a p p e a l in g w a y . B y d e f in i t io n , th is 

a c t iv i ty ta k e s p la c e o u ts id e th e S u p re m e C o u r t, 

a n d l i te ra l ly h u n d re d s o f  p e o p le a re in v o lv e d : 

in te re s t g ro u p a tto rn e y s , p r iv a te l i t ig a n ts , p ro s­

e c u to rs , le g is la to rs , b u re a u c ra ts , a s w e ll a s s ta te 

a n d fe d e ra l ju d g e s a t th e t r ia l a n d a p p e l la te le v e ls . 

T h is is p e rh a p s w h a t P a c e l le m e a n s b y th e 

“ c o n f lu e n c e o f  fa c to rs .” 5 8 R o b e r t M c C lo sk e y 

n o te d o v e r tw o  d e c a d e s a g o th e g a lv a n iz in g e f fe c t 

o n c iv i l  l ib e r t ie s l i t ig a t io n  c a u se d b y  YXWVUTSRQPONMLKJIHGFEDCBAU n ited S ta tes 

v . C a ro len e P ro d u c ts C o .,5 9 w ith i ts F o o tn o te 

F o u r , a n d se v e ra l c a se s o f th e e a r ly 1 9 4 0 s .6 0 

W h ile th is q u e s t io n d o e s n o t e sc a p e h is a tte n­

t io n ,6 1 i t  w o u ld ta k e P a c e l le a n o th e r s tu d y a n d 

p e rh a p s a se r ie s o f  l im ite d c a se s tu d ie s to  e x p la in 

m o re fu l ly  h o w  “ a g e n d a b u i ld in g”  b y  th e Ju s t ic e s 

c o n tr ib u te s to  “ a g e n d a se tt in g”  w h ic h is  th e h a n d i­

w o rk  o f  o th e r p e o p le .

P a c e l le’ s b o o k g iv e s re a so n to  b e l ie v e th a t th e 

C o u r t’ s a g e n d a re m a in s f lu id . A n o th e r sh if t m a y 

b e u n d e rw a y . H ig h C o u r t a p p o in tm e n ts a n d 

d e c is io n s s in c e 1 9 8 6 su g g e s t m o v e m e n t to  “ th e 

p o s t-N e w D e a l S u p re m e C o u r t,” 6 2 w h e re fe d e ra l­

ism  a n d re g u la to ry c a se s c la im  m o re o f  th e Ju s­

t ic e s’ t im e .

T ra n s fo rm a tio n o f  th e C o u r t’ s a g e n d a g o e s 

h a n d - in -h a n d w ith  d o c tr in a l in n o v a tio n . W h e th e r 

ju d ic ia l ly  d ire c te d e v o lu t io n in  th e m e a n in g o f  th e 

C o n s ti tu t io n w a s p a r t o f  th e F ra m e rs’ d e s ig n , i t  

h a s b e e n a fa c t. V ir tu a l ly  e v e ry o n e w h o h a s e v e r 

w r it te n a b o u t th e S u p re m e C o u r t h a s a c k n o w l­

e d g e d th is fa c t, a p p ro v in g ly o r n o t.

A c c o u n tin g fo r  c h a n g e in  th e m e a n in g o f  th e 

C o n s ti tu t io n is th e c h a l le n g e L e e E p s te in a n d 

Jo se p h F . K o b y lk a u n d e r ta k e in KJIHGFEDCBAT h e S u p re m e 

C o u r t a n d L e g a l C h a n g e : A b o r t io n a n d th e 

D e a th P e n a lty .6 3 T h e a u th o rs d o m o re th a n s im ­

p ly  c h ro n ic le th e c h a n g e s w h ic h h a v e o c c u rre d in  

th o se tw o sa l ie n t f ie ld s o f c o n s t i tu t io n a l la w , 

a lth o u g h th e v o lu m e a c c o m p lish e s th a t ta sk h a n d­

i ly .  R a th e r , in  la y in g o u t th e o b v io u s c o n tra s ts 

a m o n g m a jo r d e a th p e n a lty c a se s su c h a s F u rm a n 

v . G eo rg ia in 1 9 7 2 , G reg g v . G eo rg ia in 1 9 7 6 , 

a n d M cC leskey v . K em pM  in 1 9 8 7 , a n d b e tw e e n 

th e le a d in g a b o r t io n c a se s o f  R o ev. JJW e in 1 9 7 3 

a n d W eb ste r v . R ep ro d u c tive H ea lth S erv ices, 

In c .,6 5 in 1 9 8 9 , th e y se e k to e x p la in w h y le g a l 

c h a n g e , w h ic h th e y d e f in e a s “ d o c tr in a l a lte r­

a tio n ,” 6 6 h a p p e n s in  th e S u p re m e C o u r t.IHGFEDCBA

T a b e a M a n k c  p r o t e s t s a  v o t e i n  t h e  N e w  Y o r k  A s s e m b ly 

t o  r e in t r o d u c e  t h e  d e a t h  p e n a l t y  i n  t h e  s t a t e i n  1 9 8 9 . T h e 

S u p re m e C o u r t a n d L e g a l C h a n g e c h r o n ic le s t h e  c h a n g e s 

i n  c o n s t i t u t io n a l l a w  r e la t in g  t o  t h e  d e a t h  p e n a l t y .

A t  th e o u tse t E p s te in a n d K o b y lk a a c k n o w l­

e d g e th a t Ju s t ic e s a re n o t m e re ly p o l i t ic a l a c to rs 

w h o p u rsu e p o l ic y o b je c t iv e s in ju r id ic a l d is­

g u ise .6 7 T h e y o b se rv e th a t sc h o la rs t ra d it io n a l ly 

h a v e e x p la in e d le g a l c h a n g e th ro u g h re fe re n c e to  

a se r ie s o f  fa c to rs in c lu d in g th e a p p o in tm e n t o f  

n e w Ju s t ic e s , th e p o l i t ic a l e n v iro n m e n t ( in c lu d­

in g  p u b l ic o p in io n ) , d e v e lo p m e n t o f  le g a l th e o ry , 

a n d “ lo b b y in g”  o f  th e c o u r ts th ro u g h l i t ig a t io n 

sp o n so re d b y o rg a n iz e d in te re s t g ro u p s . W h ile 

th e a u th o rs c o n fe ss th a t th e “ p h e n o m e n o n o f  

le g a l c h a n g e is h y d ra -h e a d e d” 6 8 a n d d o n o t d e n y 

th e im p o r ta n c e o f  th e se fa c to rs , th e y b e l ie v e th a t 

c o l le c t iv e ly th e y fa l l  sh o r t in  a c c o u n tin g fo r  th e 

a b ru p t d o c tr in a l c h a n g e s th a t h a v e o c c u rre d , a t 

le a s t w ith  re sp e c t to  a b o r t io n a n d th e d e a th p e n­

a lty .

In  p a r t ic u la r , th e y b e l ie v e th a t p re v io u s s tu d­

ie s h a v e g iv e n to o m u c h c re d it to  g ro u p l i t ig a t io n .
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T h e p h o t o g r a p h s a b o v e s h o w p r o - l i f e  p r o t e s t e r s i n  f r o n t  o f  t h e W h i t e  H o u s e ( le f t )  i n  1 9 7 9 a n d  a p r o - c h o ic e 

d e m o n s t r a t io n  ( r ig h t )  i n  N e w  Y o r k  C i t y  i n  1 9 7 0 . E p s t e in  a n d  K o b y lk a  h ig h l ig h t  h o w  l e g a l a r g u m e n t  a n d  s t r a t e g y  h a v e 

i n f lu e n c e d t h e  a b o r t io n  d e b a t e o v e r  t h e  p a s t t w e n t y - y e a r s .

“ P a s t s tu d ie s h a v e la rg e ly a ssu m e d th e ir c o n c lu­

s io n— th a t g ro u p l i t ig a t io n le a d s to  le g a l c h a n g e 

in th e d ire c t io n so u g h t b y th e g ro u p .” 6 9 T h e 

in f lu e n c e o f  g ro u p l i t ig a t io n a p p e a re d s tro n g e s­

p e c ia l ly d u r in g th e 19 4 0 s a n d 19 5 0 s in  c o m b a tin g 

ra c ia l d isc r im in a t io n la rg e ly b e c a u se l i t ig a t in g 

g ro u p s w e re g e n e ra l ly o n ly  o n o n e s id e . B u t a t 

le a s t s in c e th e 1 9 6 0 s , “ th e p re ssu re g ro u p e n v i­

ro n m e n t su rro u n d in g th e ju d ic ia ry h a s c h a n g e d 

m a rk e d ly. . . , w ith  th e m o s t p ro m in e n t a lte ra t io n 

b e in g th e e v e r in c re a s in g n u m b e rs o f  o rg a n iz a­

t io n s tu rn in g to  th e c o u r ts .” 7 0 W ith  so m a n y m o re 

g ro u p s w ith  l i t ig a t in g sk i l l  a n d w ith  g ro u p s n o w  

ro u t in e ly o p p o s in g e a c h o th e r in  l i t ig a t io n , e v e ry 

c a se re su lts in  v ic to ry fo r so m e g ro u p . A  d e c i­

s io n , th e re fo re , c a n n o t b e e x p la in e d b y g ro u p 

p a r t ic ip a t io n . G ro u p s m a y p a r t ly se t th e a g e n d a 

fo r  th e C o u r t, b u t th e ir p re se n c e a lo n e n o lo n g e r 

a c c o u n ts fo r  w h a t th e Ju s t ic e s d e c id e .

“ I f  n o t b y  th e ir sh e e r n u m b e rs ,”  E p s te in a n d 

K o b y lk a a sk , “ h o w d o g ro u p s in f lu e n c e le g a l 

o u tc o m e s? T h e a b o r t io n a n d d e a th p e n a lty e x­

a m p le s b o th p o in t in  th e sa m e d ire c t io n : b y  th e ir 

c h o ic e s o f  w h ic h a rg u m e n ts to  te n d e r a n d w h ic h 

to  ig n o re .” 7 1 T h e a rg u m e n ts “ se e m to  h a v e a l i fe  

o f  th e ir o w n ,”  a n d m a y b e e sp e c ia l ly in f lu e n t ia l 

w ith  th e m o re m o d e ra te o r “ le ss id e o lo g ic a l ly 

d r iv e n ju s t ic e s .” W ith a tw is t o f  th e fa m o u s 

o b se rv a t io n b y  O liv e r W e n d e l l H o lm e s , J r ., th a t 

th e “ l i fe  o f  th e la w  h a s n o t b e e n lo g ic : i t  h a s b e e n 

e x p e r ie n c e ,”  th e y c o n c lu d e , “ th e l i fe  o f  th e la w  is 

e x p e r ie n c e , b u t i t  is n o t e x p e r ie n c e in  th e a b se n c e 

o f  lo g ic ; ra th e r i t  is e x p e r ie n c e f i l te re d th ro u g h 

lo g ic . T o ig n o re th is is to ig n o re m u c h o f  th e 

d y n a m ic s o f  le g a l c h a n g e , a n d m u c h o f  w h a t

se p a ra te s i t f ro m o th e r p a th s o f p o l ic y a lte r­

a tio n .” 7 2

E v e n th o u g h le g a l a rg u m e n ts m a y w e ll h a v e 

a c c o u n te d fo r  c o n s t i tu t io n a l c h a n g e s o n  a b o r t io n 

a n d th e d e a th p e n a lty , o n e sh o u ld k e e p tw o im ­

p o r ta n t q u a l i f ic a t io n s in  m in d . F irs t, c o n c e d in g 

th e d e c is iv e ro le o f  le g a l a rg u m e n t in  th e c a se s 

th e y s tu d y d o e s n o t p re c lu d e th e e f fe c ts o th e r 

fa c to rs m ig h t h a v e in  a d if fe re n t a re a o f  th e la w . 

O n e re c e n t s tu d y , fo r in s ta n c e , h a s e m p h a s iz e d 

th e in f lu e n c e o f  th e Ju s t ic e s’ p o l i t ic a l v a lu e s .7 3 

S e c o n d , E p s te in a n d K o b y lk a a re n o t th e f i rs t to  

h ig h l ig h t le g a l a rg u m e n t a n d s tra te g y . S e v e ra l 

w o rk s in  le g a l h is to ry , w h ic h fo c u s o n th e la te 

n in e te e n th a n d e a r ly tw e n tie th c e n tu r ie s a n d w h ic h 

th e a u th o rs d o  n o t c ite , m a k e a s im ila r p o in t, i f  le ss 

d ra m a tic a l ly a n d sy s te m a tic a l ly .7 4 E v e n a c c o u n ts 

o f  th e N A  A C P ’ s a tta c k o n  ra c ia l se g re g a tio n , w h ic h 

th e a u th o rs d o c ite , h a rd ly o v e r lo o k s th e fo rc e o f  

a rg u m e n t.7 5 In s te a d , th e re a l c o n tr ib u t io n o f  KJIHGFEDCBAT h e 

S u p re m e C o u r t a n d  L e g a l C h a n g e is tw o - fo ld : i t  

is a th o ro u g h s tu d y o f th e p ro b a b le im p a c t o f  

a rg u m e n t a lo n g s id e o th e r p la u s ib le fa c to rs a f fe c t­

in g  d e c is io n -m a k in g in  th e S u p re m e C o u r t, a n d i t  

fo re c lo se s th e p o ss ib i l i ty th a t a n y se r io u s re se a rc h 

o n d o c tr in a l in n o v a tio n sh o u ld p ro c e e d w ith o u t a 

th o ro u g h a n a ly s is o f  th e c h o ic e s a n d re a so n in g le g a l 

a d v o c a c y m a k e s a v a i la b le to  th e Ju s t ic e s .

Judicial Selection

M o re th a n tw o  c e n tu r ie s a f te r th e C o u r t’ s f i rs t 

se ss io n , th e to ta l ro s te r o f  1 0 7 Ju s t ic e s o n ly  s l ig h t ly  

e x c e e d s th e p re se n t n u m b e r o f U n ite d S ta te s 

se n a to rs . U n d e rs ta n d a b ly , th e re fo re , th e l i te ra­
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tu re o n th e S u p re m e C o u r t h a s t ra d it io n a l ly b e e n 

m a rk e d b y a n e m p h a s is o n in d iv id u a ls . R e c e n t 

b o o k s a re n o e x c e p tio n . T w o fo c u s o n a s in g le 

Ju s t ic e ; w ith  d if fe re n t b re a d th s , th re e e x a m in e 

th e p o l i t ic s o f  ju d ic ia l n o m in a tio n s ; o n e is a 

p ic to r ia l a n d b io g ra p h ic a l re fe re n c e .

In  1 9 8 2 D o u g la s b io g ra p h e r Ja m e s F . S im o n7 6 

d e l iv e re d a le c tu re e n t i t le d “ T h e Ju d g e a s F o lk  

H e ro .” 7 7 H is th e s is w a s th a t, a t le a s t a m o n g 

tw e n tie th c e n tu ry Ju s t ic e s , o n ly  O liv e r W e n d e l l 

H o lm e s , J r ., a n d W il l ia m  O . D o u g la s q u a l i f ie d a s 

fo lk  h e ro e s , e v e n i f  th e y d id  so in  d iss im ila r w a y s . 

W e re so m e o n e d e l iv e r in g th e sa m e le c tu re in  th e 

1 9 9 0 s , T h u rg o o d M a rsh a l l w o u ld d o u b tle ss b e 

a d d e d to  th e l is t .

M a rsh a l l o c c u p ie s a u n iq u e p la c e in  S u p re m e 

C o u r t h is to ry . N o t o n ly  w a s h e th e f i rs t A fr ic a n - 

A m e r ic a n Ju s t ic e , th e se c o n d A fr ic a n -A m e r ic a n 

p e rso n7 8 a p p o in te d to  th e fe d e ra l a p p e a ls b e n c h , 

a n d th e f i rs t  A fr ic a n -A m e r ic a n S o lic i to r G e n e ra l, 

b u t in  a w a y u n e q u a le d b y  m o s t h e sh a p e d c o n s t i­

tu t io n a l la w  o f f  th e C o u r t a s w e l 1 a s o n th e b e n c h. 

In d e e d , h is a p p o in tm e n t to  th e S u p re m e C o u r t b y

P re s id e n t L y n d o n Jo h n so n in  1 9 6 7 w a s a s m u c h 

re c o g n it io n o f  w h a t h e h a d a c c o m p lish e d a s i t  w a s 

a n e x p e c ta t io n o f  w h a t h e w o u ld d o a s a Ju s t ic e . 

F ro m 1 9 3 8 u n ti l h is a p p o in tm e n t b y P re s id e n t 

K e n n e d y in  1 9 6 1 to  th e C o u r t o f  A p p e a ls fo r  th e 

S e c o n d C irc u it , h e w a s o n e o f th e le a d e rs in  

e f fo r ts b y  th e L e g a l D e fe n se F u n d (a c o rp o ra te 

o f fsh o o t o f  th e N a tio n a l A sso c ia t io n fo r  th e A d ­

v a n c e m e n t o f  C o lo re d P e o p le ) to u se th e ju d i­

c ia ry a s a v e h ic le to  c o m b a t ra c ia l d isc r im in a t io n . 

H e w o n tw e n ty -n in e o f  th e th ir ty - tw o c a se s h e 

a rg u e d b e fo re th e S u p re m e C o u r t, in c lu d in g YXWVUTSRQPONMLKJIHGFEDCBAB ro w n 

v . B o a rd o f E d u ca tio n o f T o p eka .1 9 H e h a d 

a ss is te d w h e n C h a r le s H o u s to n a rg u e d a n d w o n 

M isso u r i ex re  I . G a in es v . C a n a d a 'm 1 9 3 8 ; h is la s t 

o ra l a rg u m e n t b e fo re th e S u p re m e C o u r t w a s in  

B o yn to n v . V irg in ia ™  in  1 9 6 0 . A s a Ju s t ic e u n ti l 

1 9 9 1 , h e re m a in e d a te n a c io u s a n d o u tsp o k e n 

a d v o c a te o f  c iv i l  r ig h ts a n d a d e fe n d e r o f  th o se o n 

w h o m th e h a n d o f o f f ic ia l a u th o r i ty w e ig h e d 

m o s t h e a v i ly .

M a rsh a l l is th e su b je c t o f  tw o b o o k s w h ic h 

w e re p u b l ish e d a f te r h is re t i re m e n t f ro m  th e b e n c hIHGFEDCBA

( F r o m  l e f t )  W i l l i a m  T .  C o le m a n , a  p r o t e g e o f  M a r s h a l l ’ s a t  t h e  N A A C P , G r a f t o n G a in e s , M a r s h a l l ’ s m e s s e n g e r a t  t h e  

S u p r e m e C o u r t ,  a n d  t w o  S u p r e m e C o u r t  P o l i c e O f f i c e r s  l o o k  o n  a s T h u r g o o d  M a r s h a l l  a n n o u n c e s h i s r e t i r e m e n t  f r o m  

t h e  S u p r e m e C o u r t  a f t e r  t w e n t y - f o u r  y e a r s .
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b u t b e fo re h is d e a th in  Ja n u a ry 1 9 9 3 . F o r th is 

re a so n , n e ith e r v o lu m e c o n ta in s a n y c ita t io n s o r 

re fe re n c e s to Ju s t ic e M a rsh a l l’ s p a p e rs a t th e 

L ib ra ry o f  C o n g re ss a n d so a re n o t p a r t o f  th e 

c o n tro v e rsy g e n e ra te d b y  re le a se o f  th o se p a p e rs 

in  M a y 1 9 9 3 .8 1 A d m ir in g , in fo rm a tiv e , a n d in ­

s ig h tfu l , n e ith e r v o lu m e p re te n d s to  b e a sc h o la r ly 

b io g ra p h y , y e t b o th w il l  b e re q u ire d re a d in g fo r  

th e f i rs t p e rso n w h o w r ite s th a t b o o k . YXWVUTSRQPONMLKJIHGFEDCBAT h u rg o o d 

M a rsh a ll8 2 b y  M ic h a e l D . D a v is a n d H u n te r R . 

C la rk is a n e c d o ta l a n d jo u rn a l is t ic ; T h u rg o o d 

M a rsh a ll* ^ R o g e rG o ld m a n , w ith  D a v id G a lie n , 

is a n th o lo g ic a l a n d ju r isp ru d e n tia l . B o th su p p le­

m e n t R a n d a l l B la n d’ s s tu d y o f  M a rsh a l l p u b­

l ish e d tw o  d e c a d e s a g o .8 4

T h e G o ld m a n v o lu m e is re a l ly th re e sm a ll 

b o o k s in  o n e . T h e f i rs t  p a r t c o n s is ts o f  a se r ie s o f  

re c o l le c t io n s o f  M a rsh a l l b y p e rso n s w h o k n e w 

h im  p ro fe ss io n a l ly , in c lu d in g se v e ra l la w  c le rk s 

a n d Ju s t ic e W il l ia m  J . B re n n a n , J r . T h e re is a lso 

a p a ssa g e re p r in te d f ro m  th e B la n d b io g ra p h y . 

T h e se c o n d p a r t is a n a r t ic le - le n g th s tu d y o f  

M a rsh a l l’ s c o n s t i tu t io n a l ju r isp ru d e n c e b y  

G o ld m a n , w h ic h e m p h a s iz e s th e Ju s t ic e’ s p o s i-IHGFEDCBA

M ic h a e l D . D a v is a n d H u n t e r  R . C la r k  d e v o t e f o r t y  

p e r c e n t o f  t h e i r  s t u d y  o f  T h u r g o o d  M a r s h a l l  t o  h is  y e a r s 

w i t h  t h e  N A A C P  L e g a l D e f e n s e F u n d .

t io n s o n F irs t a n d F o u r th A m e n d m e n t is su e s , 

e d u c a tio n , p o v e r ty , a n d o th e r e q u a l p ro te c t io n 

q u e s t io n s , a n d th e d e a th p e n a lty . P a r t th re e 

c o n ta in s e x c e rp ts f ro m  f i f te e n o fM a rsh a l l’ s o p in­

io n s “ to  i l lu s tra te [h is ]  c o m p a ss io n , in te n s ity , a n d 

fa ir -m in d e d n e ss .” 8 5 T h e a d v a n ta g e o f  th e b o o k’ s 

d e s ig n is th a t i t c o n c ise ly c o n v e y s a se n se o f  

M a rsh a l l th e m a n , M a rsh a l l th e a d v o c a te , a n d 

M a rsh a l l th e ju r is t .

In  c o n tra s t, D a v is a n d C la rk w e a v e o n e s to ry 

f ro m  th e e v e n ts o f  a l l b u t th e f in a l m o n th s o f  

M a rsh a l l’ s l i fe . B e f i t t in g th e e x p a n se o f h is 

c a re e r , th e a u th o rs a ss ig n a b o u t se v e n ty p e rc e n t 

o f  th e ir b o o k to M a rsh a l l’ s l i fe  b e fo re 1 9 6 7 a n d 

ro u g h ly fo r ty  p e rc e n t to  h is le a d e rsh ip ro le in  th e 

L e g a l D e fe n se F u n d . P e rh a p s o n th e p re m ise th a t 

M a rsh a l l’ s se rv ic e o n th e S u p re m e C o u r t is w e ll 

k n o w n , d isc u ss io n o f h is ju d ic ia l o p in io n s is 

sp a rse .

F o r th o se w h o se m e m o r ie s o f  T h u rg o o d M a r­

sh a l l c o n s is t m a in ly o f  th e a d u la t io n h e a p e d o n 

h im  f ro m  v ir tu a l ly  a l l q u a r te rs im m e d ia te ly fo l ­

lo w in g  h is re t i re m e n t f ro m  th e b e n c h o r  th e n e a r ly 

w o rsh ip fu l te s t im o n ia ls th a t a tte n d e d h is d e a th , 

D a v is a n d C la rk’ s b o o k m a y c o m e a s a sh o c k . 

O n e e p iso d e in  p a r t ic u la r i l lu s tra te s th e p o in t th a t 

M a rsh a l l d id  n o t e n te r th e se rv ic e o f  th e U n ite d 

S ta te s w ith  th e c h o ru s o f  p ra ise th a t a c c o m p a n ie d 

h is d e p a r tu re .

A f te r  th e D e m o c ra t ic v ic to ry  in  th e e le c t io n o f  

1 9 6 0 , M a rsh a l l w a n te d a se a t o n th e C o u r t o f  

A p p e a ls fo r th e S e c o n d C irc u it . T o th e n e w 

K e n n e d y a d m in is tra t io n , h o w e v e r , h e re p re se n te d 

so m e th in g o f  a p o l i t ic a l r isk . In 1 9 6 1 , ra c ia l 

e q u a l i ty w a s th e m o s t d iv is iv e is su e in  A m e r ic a n 

p o l i t ic s . I t  w a s b y  n o  m e a n s c le a r w h a t fo rm  th e 

c iv i l  r ig h ts re v o lu t io n w o u ld ta k e in  th e c o m in g 

y e a rs : w h e th e r e f fo r ts a tre fo rm w o u ld s ta y p e a c e­

fu l  o r tu rn v io le n t. F a r- re a c h in g c iv i l  r ig h ts a n d 

v o t in g r ig h ts le g is la t io n s t i l l la y in  th e fu tu re . 

E v e n S u p re m e C o u r t v ic to r ie s su c h a s B ro w n 

re m a in e d la rg e ly u n im p le m e n te d in m a n y lo ­

c a le s . M o re o v e r , M a rsh a l l w a s a sy m b o l o f  w h a t 

B ro w n re p re se n te d , a n d m u c h p o l i t ic a l a n d le g a l 

e n e rg y h a d b e e n e x p e n d e d o p p o s in g h is c o u r t­

ro o m a ssa u lts o n d isc r im in a t io n . O n e m ig h t 

b e tte r u n d e rs ta n d th e K e n n e d y a d m in is tra t io n’ s 

h e s ita t io n se v e n y e a rs a f te r B ro w n b y  im a g in in g 

th e c o n tro v e rsy th a t w o u ld h a v e e n su e d h a d th e 

C a rte r a d m in is tra t io n in 1 9 8 0 n a m e d to a n a p­

p e a ls c o u r t a n a tto rn e y re sp o n s ib le fo r  d ire c t in g
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R o b e r t K e n n e d y ( le f t )  s e r v e d a s A t t o r n e y  G e n e r a l d u r in g  h is b r o t h e r  J o h n ’ s p r e s id e n c y . H e o r ig in a l l y  o f f e r e d  

T h u r g o o d  M a r s h a l l  a n  a p p o in t m e n t t o  a  d is t r i c t  c o u r t  w i t h in  t h e  S e c o n d C i r c u i t . A f t e r  m a k in g  a n  a g r e e m e n t w i t h  

J a m e s O . E a s t la n d  ( r ig h t ) ,  t h e  C h a i r m a n  o f  t h e  S e n a t e J u d ic ia r y  C o m m i t t e e , t o  n o m in a t e E a s t la n d ’ s c h o ic e t o  a  c o u r t  

i n  M is s is s ip p i , P r e s id e n t K e n n e d y n o m in a t e d T h u r g o o d  M a r s h a l l  t o  t h e  S e c o n d C i r c u i t .

th e l i t ig a t io n th a t c u lm in a te d in  YXWVUTSRQPONMLKJIHGFEDCBAR o e v . W a d e in  

1 9 7 3 . (O f c o u rse , th e s itu a t io n s a re n o t c o m­

p le te ly a n a lo g o u s ; K e n n e d y w a s in  th e f i rs t y e a r 

o f  h is p re s id e n c y , a t im e w h e n p re s id e n ts f re­

q u e n tly e n jo y a “ h o n e y m o o n .” In  1 9 8 0 , C a rte r 

w a s in  th e fo u r th y e a r o f  h is te rm , a n d in  p o l i t ic a l 

d if f ic u l t ie s a s w e ll , a n d so m ig h t h a v e e n c o u n­

te re d e v e n f ie rc e r re s is ta n c e .)

T h e K e n n e d y a d m in is tra t io n w a s th e re fo re 

p re p a re d to o f fe r M a rsh a l l a t m o s t a n a p p o in t­

m e n t to  a d is tr ic t c o u r t w ith in  th e S e c o n d C irc u it . 

W h e n R o b e r t K e n n e d y , th e A tto rn e y G e n e ra l, 

to ld  h im , “ Y o u  d o n’ t  se e m to  u n d e rs ta n d . I t ’ s th is 

o r n o th in g ,”  M a rsh a l l re p l ie d , “ I  d o u n d e rs ta n d . 

T h e t ro u b le is  th a t y o u  a re d if fe re n t f ro m  m e . Y o u  

d o n’ t  k n o w  w h a t i t  m e a n s , b u t a l l I ’ v e h a d in  m y  

l i fe  is n o th in g . I t ’ s n o t n e w to m e . S o g o o d­

b y e .” 8 6 M a rsh a l l th e n w a lk e d o u t th e d o o r .

T h e a u th o rs d o  n o t e x p la in e x a c t ly w h a t le d to  

th e a d m in is tra t io n’ s c h a n g e o f  m in d e x c e p t to  sa y 

th a t M a rsh a l l’ s a p p o in tm e n t to th e S e c o n d C ir ­

c u it w o u ld  “ se n d a b e tte r m e ssa g e to  th e p re s id e n t’ s 

b la c k su p p o r te rs .. . .”  Y e t,“ [w ]h a ts to o d b e tw e e n 

th e p re s id e n t a n d M a rsh a l l’ s a p p o in tm e n t w a s a 

M iss iss ip p i se n a to r , Ja m e s O . E a s tla n d .” 8 7 

E a s tla n d c h a ire d th e S e n a te Ju d ic ia ry C o m m itte e

a t a t im e w h e n S e n a te ru le s a n d c u s to m s a l lo w e d 

c o m m itte e h e a d s fa r m o re p o w e r o v e r th e fa te s o f  

n o m in e e s th a n is t ru e to d a y . T o d e f le c t a n tic i­

p a te d o p p o s it io n f ro m  E a s tla n d , th e a d m in is tra­

t io n m a d e a “ d e v i l’ s p a c t.” I f  K e n n e d y w o u ld 

n a m e E a s tla n d’ s c h o ic e to  a d is tr ic t c o u r t v a c a n c y 

in  M iss iss ip p i— so m e o n e w h o w a s th e a n ti th e s is 

to M a rsh a l l o n c iv i l  r ig h ts— E a s tla n d w o u ld a l­

lo w  M a rsh a l l’ s n a m e to  p a ss .

E v e n w ith th e d e a l so m a d e , se c u r in g 

M a rsh a l l’ s a p p ro v a l w a s ro u g h . K e n n e d y fo r ­

m a lly se n t M a rsh a l l’ s n a m e to th e S e n a te o n 

S e p te m b e r 2 3 , 1 9 6 1 , b u t E a s tla n d’ s c o m m itte e 

d id  n o t v o te o n th e n o m in a tio n fo r  a lm o s t a y e a r 

(M a rsh a l l e n jo y e d a re c e ss a p p o in tm e n t in  th e 

in te r im ) . H e a r in g s d ra g g e d o n fo r  s ix  d a y s sp re a d 

o v e r M a y , Ju ly , a n d A u g u s t o f  1 9 6 2 . (T h e a u th o rs 

d o n o t sa y , b u t s ix  d a y s o f  h e a r in g s fo r  a n a p p e a ls 

c o u r t n o m in a tio n m u s t h a v e b e e n v ir tu a l ly  u n­

p re c e d e n te d a t th e t im e .) M a rsh a l l h a d to  e n d u re 

c h a rg e s o f  e th ic a l a n d p ro fe ss io n a l im p ro p r ie ty a s 

w e ll a s a c c u sa tio n s th a t h e la c k e d ju d ic ia l te m­

p e ra m e n t. N o t u n ti l S e p te m b e r 1 1 ,1 9 6 2 , d id  th e 

fu l l  S e n a te c o n f irm h im , f i f ty - fo u r  to s ix te e n , 

a f te r th e Ju d ic ia ry C o m m itte e re fe r re d th e n o m i­

n a tio n to  th e f lo o r  w ith o u t re c o m m e n d a tio n .
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M a rsh a l l’ s n o m in a tio n w a s c o n te n t io u s in  

1 9 6 1 a n d 1 9 6 2 p a r t ly b e c a u se A fr ic a n -A m e r i­

c a n s la c k e d th e v o te , a n d h e n c e p o l i t ic a l p o w e r , in  

m a n y ju r isd ic t io n s d e sp ite M a rsh a l l-o rc h e s tra te d 

v ic to r ie s in  c a se s su c h a s YXWVUTSRQPONMLKJIHGFEDCBAS m ith v . A llw r ig h t™  

A lth o u g h i t  h a d in v a l id a te d th e “ w h ite p r im a ry ,”  

A llw r ig h t a n d s im ila r d e c is io n s d id n o t c o m e 

c lo se to  e n d in g ra c ia l d isc r im in a t io n a t th e b a l lo t 

b o x , a s th e n e e d fo r  v o t in g r ig h ts le g is la t io n in  th e 

1 9 6 0 s ( tw o d e c a d e s a f te r A llw r ig h t) m a d e c le a r . 

H o w e v e r , a s b o th b o o k s in d ic a te , b y th e la te 

1 9 4 0 s M a rsh a l l a n d th e L e g a l D e fe n se F u n d 

re d ire c te d th e fo c u s o f  th e d r iv e fo r  c iv i l  r ig h ts to  

se g re g a te d e d u c a tio n a lm o s t e x c lu s iv e ly . T h is 

d e c is io n re p re se n te d a d e p a r tu re f ro m  th e e a r l ie r 

p o l ic y  w h ic h d iv id e d re so u rc e s b e tw e e n se c u r in g 

th e v o te a n d c o m b a tin g th e m u lt i fa r io u s fo rm s o f  

se g re g a tio n . Y e t n e ith e r b o o k o f fe rs a n e v a lu a­

t io n o f  th is sh if t . I t  is n o t a q u e s t io n o f  se c o n d - 

g u e ss in g a t th is la te d a te b u t ra th e r a m a tte r o f  

u n d e rs ta n d in g th e m in d s a n d p la n s o f  th o se w h o 

d e v ise d th e s tra te g y .8 9 P e rh a p s th e e x te n t o f  

o p p o s it io n th a t d e v e lo p e d in  th e w a k e o f  B ro w n 

w a s s im p ly n e v e r fu l ly  a n tic ip a te d .9 0 N e v e r th e­

le ss , h a d a c c e ss to th e b a l lo t b o x b e e n a ssu re d , 

im p le m e n ta t io n o f  B ro w n w o u ld p ro b a b ly h a v e 

m e t fe w e r o b s ta c le s , a n d th e h o s t i l i ty  th a t M a rsh a l l 

e n c o u n te re d in  th e S e n a te in  1 9 6 1 -1 9 6 2 m ig h t w e ll 

h a v e so f te n e d lo n g b e fo re i t d id . A t le a s t th e 

q u e s t io n is  w o rth e x p lo r in g , a n d th e re se e m s to  b e 

a n o m o re a p p ro p r ia te p la c e fo r  th a t e x p lo ra t io n 

th a n in  a b o o k a b o u t T h u rg o o d M a rsh a l l .

I f  th e D a v is a n d C la rk a n d th e G o ld m a n 

v o lu m e s p o r tra y th e w o rk  o f  a m a n w h o se rv e d o n 

th e S u p re m e C o u r t, M a rk  G ite n s te in’  s KJIHGFEDCBAM a tte rs o f  

P r in c ip le9 '  re c o u n ts th e s tru g g le o f  th e c a m p a ig n 

th a t d e n ie d a se a t o n th e C o u r t to  a n o th e r : R o b e r t 

B o rk . G ite n s te in’ s b o o k is a t le a s t th e fo u r th in  a s  

m a n y y e a rs to a p p e a r o n a n e p iso d e w h ic h w il l  

su re ly ta in t ju d ic ia l se le c t io n a n d th e p o l i t ic s o f  

c o n f irm a tio n w e ll in to  th e tw e n ty - f i rs t c e n tu ry .9 2 

T h e f in a l  c h a p te rs a lso b r ie f ly  re v ie w th e n o m in a­

t io n s o f  Ju s t ic e s K e n n e d y , S o u te r , a n d T h o m a s .9 3

G ite n s te in w r ite s f ro m  th e p e rsp e c t iv e o f  “ in ­

s id e r ,”  a s b o th p a r t ic ip a n t a n d o b se rv e r . A t  th e 

t im e th a t B o rk ’ s n a m e w a s b e fo re th e S e n a te in  

1 9 8 7 , th e a u th o r w a s c h ie f c o u n se l to  th e S e n a te’ s 

Ju d ic ia ry C o m m itte e . H is b o o k , th e re fo re , d o e s 

n o t p re te n d to  b e d e ta c h e d , b u t ra th e r is a d e fe n se 

b o th o f th e e f fo r ts h e h e lp e d to c o o rd in a te to  

d e fe a t B o rk  a n d o f  S e n a to r Jo se p h B id e n’ s ro le a s

c h a irm a n o f  th e c o m m itte e . T h e b o o k “ m a k e s th e 

c a se th a t w e u n d e r to o k , a s h o n e s t ly a s w e c o u ld , 

to  e d u c a te th e A m e r ic a n p e o p le a s to  th e c o n se­

q u e n c e s o f  R o b e r t B o rk ’ s ju r isp ru d e n c e o n th e 

C o u r t a n d o u r c o u n try .” 9 4 U se o f  th e f i rs t-p e rso n 

p lu ra l p ro n o u n “ w e”  is  p u rp o se fu l: G ite n s te in h a s 

w r it te n a “ w e /th e y”  b o o k , a n d “ w e w o n .” 9 5 F o r 

th o se w h o s tu d y C o n g re ss , th e v o lu m e is fu r th e r 

e v id e n c e o f  th e in c re a s in g d if f ic u l ty  e n c o u n te re d 

in  se p a ra t in g th e in f lu e n c e o f  la w m a k e rs f ro m  th e 

in f lu e n c e o f  th e ir s ta f fs .9 6

M a tte rs o f  P r in c ip le  is fu l l  o f  d ra m a a n d r ic h  

w ith a n e c d o te s . I t is w r it te n in th e s ty le o f  

so m e o n e ju s t re tu rn e d f ro m  th e t re n c h e s , th a n k fu l 

n o t o n ly  th a t h e p re v a i le d b u t c o n f id e n t th a t h e 

p re v a i le d r ig h t ly . W h ile G ite n s te in u se s p u b­

l ish e d so u rc e s , h e d ra w s m o re h e a v i ly f ro m  p e r­

so n a l o b se rv a t io n s a n d in te rv ie w s w ith  a c t iv is ts 

o n b o th s id e s o f  th e b a tt le , ra n g in g f ro m  W h ite 

H o u se a ss is ta n t T o m  G risc o m to  B o rk  o p p o n e n t 

R a lp h N e a s . T h e re is , fo r in s ta n c e , a v iv id  a c­

c o u n t o f  th e p la n n in g a n d e x e c u tio n o f  “ p ra c t ic e 

h e a r in g s”  d u r in g w h ic h S e n a to r B id e n a sk e d q u e s -IHGFEDCBA

S e n a t o r J o s e p h B id e n  a t  t h e  e n d  o f t h e  S e p t e m b e r 2 2 ,1 9 8 7 

c o n f i r m a t io n  h e a r in g  f o r  R o b e r t  B o r k .
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R o b e r t  B o r k  ( le f t )  w i t h  P r e s id e n t R o n a ld  R e a g a n o n  J u ly  1 ,1 9 8 7 . P r e s id e n t R e a g a n a n n o u n c e d h e  w a s n o m in a t in g  B o r k  

t o  f i l l  t h e  s e a t o f  J u s t i c e L e w is F . P o w e l l , J r .  w h o  r e t i r e d . O n c e B o r k ’ s c o n f i r m a t io n  w a s i n  d o u b t , t h e  W h i t e  H o u s e 

w a s s lo w  t o  r e g r o u p  b e h in d  h im .

t io n s o f  P ro fe sso r L a u re n c e T r ib e w h o p la y e d th e 

ro le o f  Ju d g e B o rk . R e h e a rsa l w a s n e c e ssa ry so 

th a t B id e n c o u ld m o v e “ b e y o n d m a s te ry o f  th e 

su b s ta n c e to c ra f t in g a n d p o l ish in g th e c e n tra l 

p u b l ic m e ssa g e o f  th e h e a r in g s . B id e n w a s d e te r­

m in e d to c o m m u n ic a te , n o t o n ly to th o se w h o 

w o u ld b e p re se n t in th e h e a r in g ro o m b u t to  

a v e ra g e A m e r ic a n s w h o n e e d e d to k n o w , w h a t 

w a s a t s ta k e .”  T h is m e a n t h a v in g c a re fu l ly d ra f te d 

“ o p e n in g l in e s o f  q u e s t io n s”  a s w e ll a s “ fo l lo w ­

u p”  q u e s t io n s to  re sp o n se s B o rk  w a s e x p e c te d to  

g iv e . “ L a rry  T r ib e w a s a m u c h b e tte r R o b e r t B o rk  

th a n R o b e r t B o rk ,” 9 7 a c c o rd in g to  c o m m itte e s ta f f 

m e m b e r Je f f P e c k .

T h e t i t le  a c c u ra te ly c o n v e y s th e a u th o r’ s in ­

te rp re ta t io n o f  th e e p iso d e th a t th e s tru g g le o v e r 

B o rk  w a s a f ig h t  o v e r p r in c ip le . A n d  th e “ p r in c ip le”  

w a s th e p re se n c e o r  a b se n c e o f  u n e n u m e ra te d r ig h ts 

“ in ”  th e C o n s ti tu t io n . “ B o rk  w a s n o t s im p ly ta k in g 

o n th e W a rre n C o u r t a n d Jo e B id e n , b u t a h a lf - 

c e n tu ry o fC o n s t i tu t io n a l la w .”  T h e b a tt le “ w a s o v e r 

. . . a n e n l ig h te n e d a n d e x p a n s iv e n o tio n o f  l ib ­

e r ty .” 9 8 T h e o u tc o m e o f  th e b a tt le m e a n t fa r m o re 

th a n d e n y in g B o rk  a se a t o n th e C o u r t. G ite n s te in

b e l ie v e s th a t fo r  th e fo re se e a b le fu tu re th e S e n a te 

w il l  c o n f irm n o p e rso n to  th e S u p re m e C o u r t w h o 

d o e s n o t d is ta n c e h im se lf f ro m  th e ju r isp ru d e n c e 

B o rk  e sp o u se d .

A n y  b o o k a b o u t th e fa te o f a p re s id e n tia l 

n o m in a tio n e x p l ic i t ly  o r im p l ic i t ly  ra ise s a q u e s­

t io n  o f  c a u sa tio n . In  B o rk ’ s c a se , th e re a re se v e ra l 

p o ss ib le e x p la n a tio n s . F irs t, th e t im in g  w a s b a d . 

T h e re w a s th e u n a v o id a b le p a r t isa n d if fe re n c e 

b e tw e e n a R e p u b l ic a n P re s id e n t R e a g a n a n d a 

S e n a te in  th e h a n d s o f  D e m o c ra ts . M o re o v e r , th e 

A d m in is tra t io n h a d b e e n w e a k e n e d a n d d is tra c te d 

b y d isc lo su re s f ro m  th e I ra n -c o n tra a f fa ir , a n d 

A tto rn e y G e n e ra l M e e se w a s p re o c c u p ie d w ith  

c o n f l ic t-o f - in te re s t a c c u sa tio n s . W rite rs su c h a s 

E th a n B ro n n e r9 9 h a v e p la c e d b la m e o n  tw o  a d d i­

t io n a l fa c to rs : p re s id e n tia l m ism a n a g e m e n t a n d 

d is to r t io n o f  B o rk ’ s v ie w s b y  o p p o n e n ts . B o rk  

a n d h is su p p o r te rs h a d lo s t th e o f fe n s iv e b y  th e 

t im e th e h e a r in g s b e g a n . B o rk  h im se lf a sc r ib e s to  

th is v ie w : “ I t is im p o r ta n t to u n d e rs ta n d ,”  h e 

e x p la in e d la te r , “ th e d e g re e to  w h ic h th e c h a rg e s 

le v e le d a g a in s t m e d u r in g th e c o n f irm a tio n b a tt le 

w e re fa lse a n d k n o w n to  b e so b y  th o se w h o m a d e
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th e m .” 1 0 0 B o rk  m a y a lso h a v e se n se d th a t o n c e 

c o n f irm a tio n w a s in  d o u b t, e f fo r ts b y  th e P re s i­

d e n t to  re g ro u p w e re b o th to o l i t t le  a n d to o la te .1 0 1

G ite n s te in a c k n o w le d g e s d is to r t io n b u t a d d s 

th a t i t  w a s p re se n t o n b o th s id e s : “ G ra n te d th e re 

w e re m a n y t im e s d u r in g th o se 1 1 5 d a y s w h e n w e 

w e re t ro u b le d b y  th e ta c t ic s a n d d is to r t io n s th a t 

c h a ra c te r iz e d b o th th e p ro - a n d a n ti-B o rk e f­

fo r ts .” 1 0 2 H e a lso th in k s B o rk  w a s se rv e d b a d ly b y  

th e A d m in is tra t io n .1 0 3 N o n e th e le ss , e v e n w ith  

su p e rb m a n a g e m e n t o f  th e n o m in a tio n , h e is 

c o n v in c e d h is s id e w o u ld h a v e t r iu m p h e d . B e­

c a u se h e th in k s th e h e a r in g s c o n v e y e d th e re a l 

R o b e r t B o rk  to  th e p u b l ic , G ite n s te in a sse r ts th a t 

th e n o m in a tio n fa i le d b e c a u se th e p e o p le re je c te d 

w h a t th e y sa w a n d h e a rd : “ A m e r ic a n s m a d e a 

se r io u s , p r in c ip le d d e c is io n in  re je c t in g B o rk ’ s 

ju r isp ru d e n c e th a t su m m e r.. . ,” 1 0 4

T h e n o m in a tio n o f  R o b e r t B o rk  c o n su m e s a 

c h a p te r in  KJIHGFEDCBAT u rn in g  R ig h t b y  D a v id G . S a v a g e .1 0 5 

T h e th e s is o f  th e b o o k is  h a rd ly n o v e l: P re s id e n ts 

R e a g a n a n d B u sh sh a re d b o th th e sa m e g o a l o f  

a lte r in g th e c o u rse o f  th e C o u r t’ s c o n s t i tu t io n a l 

ju r isp ru d e n c e th a t h a d p re v a i le d s in c e C h ie f Ju s­

t ic e E a r l W a rre n’ s d a y , a s w e ll  a s th e sa m e m e a n s 

to  re a l iz e th a t g o a l: p u rp o se fu l ju d ic ia l se le c t io n . 

T h u s , R e a g a n a n d B u sh fe l l  w ith in  a lo n g -s ta n d­

in g  t ra d it io n in  A m e r ic a n p o l i t ic s . M o s t p re s i­

d e n ts h a v e w a n te d a  ju d ic ia ry su p p o r t iv e o f  th e n - 

p o l ic ie s a n d h a v e a c te d a c c o rd in g ly w h e n v a c a n­

c ie s o c c u rre d . E v e n G e o rg e W a sh in g to n , in  

m a k in g th e v e ry f i rs t a p p o in tm e n ts to th e S u­

p re m e C o u r t, im p o se d a  “ l i tm u s te s t:”  fe a lty to  th e 

v a lu e s o f  th e n e w C o n s ti tu t io n . (M o re th a n tw o  

c e n tu r ie s la te r , W a sh in g to n’ s c o n d it io n se e m s 

m in im a l. H o w e v e r , a s re c e n tly a s te n m o n th s 

b e fo re N e w  Y o rk ’ s C h a n c e l lo r R o b e r t L iv in g s to n 

a d m in is te re d th e o a th o f  o f f ic e  to  W a sh in g to n o n 

A p r i l  3 0 , 1 7 8 9 , th e p e o p le o f  th e U n ite d S ta te s 

w e re e n g a g e d in  h e a te d d e b a te o v e r w h e th e r th e re 

w o u ld e v e n b e a n e w C o n s ti tu t io n .)

S a v a g e’ s a c c o u n t is g o o d jo u rn a l ism : b a l­

a n c e d , in fo rm e d , re a d a b le , a n d e v e n e n te r ta in in g . 

O rg a n iz e d c h ro n o lo g ic a l ly in  se v e n p a r ts (o n e fo r  

e a c h o f  th e te rm s f ro m  1 9 8 6 -1 9 8 7 th ro u g h 1 9 9 0 - 

1 9 9 1 , p lu s tw o  p a r ts o n th e su m m e rs o f  1 9 8 6 a n d 

1 9 8 7 ) , th e tw e lv e c h a p te rs b le n d d isc u ss io n o f  

ju d ic ia l se le c t io n w ith  th e im p a c t o f  c h a n g in g 

p e rso n n e l o n  th e C o u r t’ s d e c is io n s . In  p a r t ic u la r , 

h is a c c o u n t o f  C h ie f Ju s t ic e B u rg e r’ s re t i re m e n t 

in  1 9 8 6 a n d th e su b se q u e n t d e c is io n b y  R e a g a n to

o f fe r A sso c ia te Ju s t ic e R e h n q u is t th e o p p o r tu n ity 

to  b e C h ie f Ju s t ic e c o n ta in s d e ta i l n o t p re v io u s ly 

p u b l ish e d . A lo n e , th a t c h a p te r (“ T h e C h a n g in g 

o f  th e G u a rd” )  is  w o rth th e p r ic e o f  th e b o o k . A n  

e p i lo g u e re v ie w s th e n o m in a tio n o f C la re n c e 

T h o m a s a n d p re se n ts th e a u th o r’ s c o n c lu s io n : a 

t ra n s fo rm e d S u p re m e C o u r t.

B y  1 9 9 1 , th e “ f iv e -d e c a d e - lo n g c o n se n su s o n 

th e ro le o f  th e S u p re m e C o u r t h a d re a c h e d a n e n d . 

. . .T h e t ra n s fo rm e d C o u r t n o lo n g e r se e s i tse l f a s 

th e sp e c ia l p ro te c to r o f  in d iv id u a l l ib e r t ie s a n d 

c iv i l  r ig h ts fo r  m in o r i t ie s ,”  S a v a g e w r ite s .1 0 6 H e 

l ik e n s th e C o u r t’ s re d ire c t io n in  re c e n t y e a rs to  

th e re m a rk a b le e v e n ts o f  th e 1 9 3 0 s w h e n th e 

C o u r t a b a n d o n e d su p e rv is io n o f  e c o n o m ic p o l ic y  

to  C o n g re ss a n d th e W h ite H o u se a n d fo c u se d i ts 

c o n c e rn o n n o n -p ro p e r ty d im e n s io n s o f in d i­

v id u a l r ig h ts . W h ile S a v a g e d o e s n o t fo re se e a 

re tu rn to  th e p ro -b u s in e ss ru l in g s th a t d o m in a te d 

c o n s t i tu t io n a l la w  b e tw e e n 1 8 9 5 a n d 1 9 3 7 , h e 

e n v is io n s a re g re ss io n in  h u m a n l ib e r ty a s th e 

C o u r t d e fe rs to  s ta te a n d fe d e ra l o f f ic ia ls . “ R e h­

n q u is t w a n ts sc h o o ls ru n b y sc h o o l o f f ic ia ls , 

p r iso n s ru n b y  p r iso n a d m in is tra to rs , a n d c a p ita l 

p u n ish m e n t a d m in is te re d b y s ta te p ro se c u to rs 

a n d s ta te ju d g e s , n o t b y  th e fe d e ra l ju d ic ia ry .” 1 0 7

W ith o u t d o u b t, th e re h a s b e e n s ig n if ic a n t 

c h a n g e a t th e C o u r t; o n e w o u ld e x p e c t a s m u c h 

u n le ss th o se g u id in g ju d ic ia l se le c t io n a t th e 

W h ite H o u se w e re to ta l ly in e p t. B u t S a v a g e’ s 

c o n c lu s io n is a n o v e rs ta te m e n t. C e rta in ly th e 

s ta te m e n t o n th e in s id e o f  th e b o o k’ s d u s t ja c k e t 

(p re su m a b ly w r it te n o r a t le a s t a p p ro v e d b y  th e 

a u th o r) th a t th e C o u r t h a s b e c o m e “ th e m o s t 

c o n se rv a t iv e S u p re m e C o u r t in  th e la s t h a lf  c e n­

tu ry ”  g o e s to o fa r . T h a t s ta te m e n t w o u ld b e 

a c c u ra te o n ly i f  o n e c o u ld p o in t to a se r ie s o f  

la n d m a rk c iv i l  l ib e r t ie s ru l in g s f ro m  th e 1 9 4 0 s 

th a t th e R e h n q u is t C o u r t h a s p u sh e d a s id e . T h a t 

o f  c o u rse h a s n o t h a p p e n e d . S u re ly fe w  p e o p le 

b e l ie v e th a t th e re a re f iv e  v o te s to  u n in c o rp o ra te 

m o s t p ro v is io n s o f  th e B il l  o f  R ig h ts f ro m  th e 

F o u r te e n th A m e n d m e n t, fo r e x a m p le . In d e e d , 

so m e o f  th e is su e s th a t o c c u p y S a v a g e’ s a tte n t io n 

(su c h a s a f f i rm a tiv e a c t io n , p r iv a c y , a n d a b o r­

t io n ) in v o lv e is su e s th a t h a d n o t e v e n d e v e lo p e d 

a s se r io u s c o n s t i tu t io n a l q u e s t io n s a h a lf  c e n tu ry 

a g o . T h is is o n e o f  th e re a so n s p re s id e n ts h a v e 

h a d le ss th a n to ta l su c c e ss in  “ p a c k in g”  th e b e n c h : 

q u e s t io n s so o n e r o r la te r a r ise th a t th e y d id  n o t 

a n tic ip a te w h e n m a k in g th e ir n o m in a tio n s .
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T h e  R e h n q u is t C o u r t  i n  1 9 9 2 . D a v id  S a v a g e i n  KJIHGFEDCBAT u rn in g  R ig h t d is c u s s e s t h e  e v o lu t io n  o f  t h e  C o u r t  i n  t h e  y e a r s s in c e 

W i l l i a m  H .  R e h n q u is t b e c a m e C h ie f  J u s t i c e .

E v e n w ith  th e h y p e rb o le , T u rn in g  R ig h t ra n k s 

a m o n g th e b e s t jo u rn a l is t ic b o o k s a b o u tth e C o u r t. 

T h ro u g h th e y e a rs , so m e o f  th e se h a v e se rv e d th e 

p u b l ic w e ll ;1 0 8 o th e rs h a v e n o t.1 0 9 S a v a g e su c­

c e e d s b e c a u se h e ta k e s th e t im e n e c e ssa ry fo r  

c a re fu l s tu d y o f  th e C o u r t’ s w o rk . In  w h a t is g o o d 

a d v ic e to  e d ito rs a n d re p o r te rs a l ik e , h e e x p la in s , 

“ T h e S u p re m e C o u r t c a n n o t b e c o v e re d w e ll  a s a n 

o c c a s io n a l, p a r t- t im e jo b . T h e re is s im p ly to o 

m u c h to  re a d , a n d n o g o o d sh o r t-c u t to  sp e n d in g 

c o u n tle ss h o u rs a t th e C o u r t re a d in g .” 1 1 0

“ R e a d in g”  m a y g o fa r to w a rd le sse n in g w h a t 

is p ro b a b ly a n in e v ita b le te n s io n b e tw e e n th e 

p re ss a n d th e C o u r t. Jo u rn a l is ts th r iv e o n  a c c e ss to  

p u b l ic o f f ic ia ls a n d o n g a th e r in g a n d d isse m in a t­

in g in fo rm a tio n a b o u t w h a t th e y d o . Ju s t ic e s 

d e m a n d in su la t io n f ro m  th e sp o tl ig h ts o f  p u b l ic­

i ty . A  p a ra d o x th u s a r ise s : th e C o u r t is s im u lta­

n e o u s ly o n e o f  th e m o s t o p e n a n d le a s t a c c e ss ib le 

a g e n c ie s in  W a sh in g to n . W h ile b r ie fs , o ra l a rg u­

m e n t, a n d th e d e c is io n s o f  th e C o u r t a re p u b l ic , 

th e ju d ic ia l p ro c e ss n e v e r th e le ss a ssu m e s c o n f i­

d e n tia l i ty . S u p re m e C o u r t Ju s t ic e s s ta n d in  c o n­

t ra s t to th e m a n y h ig h - ra n k in g o f f ic ia ls in  

W a sh in g to n w h o e m p lo y p u b l ic re la t io n s e x p e r ts 

a n d w h o a p p e a r o p e n to  re p o r te rs in  th e h o p e s o f  

c u lt iv a t in g “ g o o d p re ss .”  E v e n in te rv ie w s w ith  a 

Ju s t ic e a re so ra re th a t th e y m a k e th e h e a d l in e s 

w h e n th e y o c c u r . W h ile th e C o u r t h a s a P u b l ic 

In fo rm a tio n O ff ic e th a t d is tr ib u te s o p in io n s a n d 

a n n o u n c e m e n ts to  th e p re ss , i ts s ta f f te n d e rs n o 

in te rp re ta t io n o f  w h a t th e Ju s t ic e s d o . U n lik e 

S a v a g e , so m e jo u rn a l is ts fa i l to g ra sp w h y th e 

C o u r t is d if fe re n t.1 1 1 “ [T jh e re is d ra m a a p le n ty in  

th e c a se s th a t c o m e b e fo re th e S u p re m e C o u r t. 

A n d d e sp ite th e p e n c h a n t fo r se c re c y ,”  h e a c­

k n o w le d g e s , “ th e C o u r t a n d i ts d e c is io n -m a k in g 

a re n o t t ru ly  m y s te r io u s .” 1 1 2

B o th th e C o u r t a n d th e A m e r ic a n p e o p le h a v e 

a n in te re s t in  th e q u a l i ty o f  ju d ic ia l re p o r t in g 

b e c a u se jo u rn a l is ts a re th e p r im a ry m e d iu m 

th ro u g h w h ic h th e S u p re m e C o u r t c o m m u n ic a te s 

w ith  th e g e n e ra l p u b l ic . L a w y e rs a n d le g a l sc h o l­

a rs a s w e ll a s so m e p o l i t ic a l sc ie n t is ts a n d h is to­
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r ia n s re a d th e KJIHGFEDCBAU n ite d  S ta te s R e p o r ts , fo l lo w  C o u r t- 

re la te d d e v e lo p m e n ts in  C o n g re ss , a n d p a y c lo se 

a tte n t io n to  th e la w  re v ie w s . B u t m o s t p o l i t ic a l 

le a d e rs a n d in fo rm e d c it iz e n s d o n o t. O n ly  o c c a­

s io n a l ly d o sc h o la r ly b o o k s a b o u t th e C o u r t re a c h 

th e ra n k s o f th e b e s t se l le rs .1 1 3 R a th e r , th e g e n e ra l 

p u b l ic a c q u ire s im p re ss io n s o f , a n d k n o w le d g e 

a b o u t, th e C o u r t f ro m  p e o p le so c ia l sc ie n t is ts c a l l 

“ o p in io n le a d e rs” : jo u rn a l is ts a n d o th e rs w h o 

fo l lo w  th e ju d ic ia ry c lo se ly a n d w h o p a ss a lo n g 

w h a t th e y k n o w to le ss in fo rm e d “ fo l lo w e rs .”  

T h e ta sk o f a re p o r te r a ss ig n e d to c o v e r th e 

S u p re m e C o u r t is th u s tw o - fo ld : to m a k e th e 

C o u r t’ s d e c is io n s a n d i ts p ro c e sse s in te l l ig ib le to  

re a d e rs a n d v ie w e rs a n d , in  so d o in g , to  im p a r t a n 

u n d e rs ta n d in g o f  th o se b o u n d a r ie s w ith in  w h ic h 

th e C o u r t o p e ra te s w h ic h d is t in g u ish i t  f ro m  o th e r 

p a r ts o f  g o v e rn m e n t.

T h e “ t ra n s fo rm a tio n”  th a t so fu l ly  o c c u p ie s 

T u rn in g  R ig h t is m o re m u te d in  th e th ird  e d it io n 

o f H e n ry J . A b ra h a m’ s c la ss ic , J u s tic e s a n d 

P re s id e n ts ." * F irs t p u b l ish e d in  1 9 7 4 , th e b o o k 

h a s b e c o m e th e s ta n d a rd t re a t ise o n ju d ic ia l 

se le c t io n .

F ro m W a sh in g to n’ s a p p o in tm e n t o f  Jo h n Ja y 

in 1 7 8 9 to B u sh’ s se le c t io n o f  D a v id S o u te r in  

1 9 9 0 ,1 1 5 A b ra h a m t ra c e s th e p o l i t ic s o f  p re s id e n­

t ia l e f fo r ts to fd l th e S u p re m e B e n c h . W h a t 

c r i te r ia h a v e p re s id e n ts e m p lo y e d in se le c t in g 

ju s t ic e s? T o w h a t d e g re e h a v e p re s id e n tia l e x­

p e c ta t io n s fo r n o m in e e s b e e n re a l iz e d in  th e ir 

d e c is io n s? T h e q u e s t io n s a re im p o r ta n t b e c a u se 

th e y h a v e a c u te ly c o n c e rn e d a lm o s t e v e ry p re s i­

d e n t. “ [F ]a r m o re th a n a n y o th e r n o m in a tio n s to  

th e fe d e ra l b e n c h , th o se to  th e h ig h e s t t r ib u n a l in  

th e la n d a re n o t o n ly th e o re t ic a l ly , b u t b y a n d 

la rg e a c tu a l ly , m a d e w ith  a c o n s id e ra b le d e g re e 

o f  sc ie n te r b y  th e c h ie f e x e c u tiv e .” 1 1 6

R e g a rd in g th e f i rs t  q u e s t io n , A b ra h a m id e n t i­

f ie s “ a q u a r te t o f s te a d i ly o c c u rr in g c r i te r ia”  

in c lu d in g m e r it , p e rso n a l f r ie n d sh ip , b a la n c e o r 

re p re se n ta t io n o n th e b e n c h , a n d p o l i t ic a l a n d 

id e o lo g ic a l a c c e p ta b i l i ty . W h ile m o s t a p p o in t­

m e n ts h a v e in v o lv e d m o re th a n o n e o f th e se 

fa c to rs , th e la s t h a s m o s t f re q u e n tly b e e n o v e rr id­

in g . O n e m ig h t a d d “ lu c k ”  a s w e ll , a s d id  Ju s t ic e 

O ’  C o n n o r : “ th a t d e c is io n f ro m  th e n o m in e e’ s v ie w ­

p o in t is  p ro b a b ly a  c la ss ic e x a m p le o fb e in g th e r ig h t 

p e rso n in  th e r ig h t sp o t a t th e r ig h t t im e .” 1 1 7

A s fo r fu l f i l l in g  p re s id e n tia l e x p e c ta t io n s , 

A b ra h a m f in d s th a t th e re c o rd is m ix e d . T h eIHGFEDCBA

J u s t i c e D a v id  H . S o u t e r  o n  t h e  f r o n t  s t e p s o f  t h e  S u p r e m e 

C o u r t  B u i ld in g  t h e d a y h e j o in e d  t h e C o u r t . H e n r y  

A b r a h a m  c o n c lu d e s t h e t h i r d  e d i t io n  o f  J u s tic e s a n d 

P re s id e n ts w i t h  t h e  n o m in a t io n  o f  J u s t i c e S o u t e r .

ro s te r o f  Ju s t ic e s c o n ta in s m o re th a n a fe w  “ su r­

p r ise s ,”  a s th e b o o k d e m o n s tra te s . A s S e n a to r 

B id e n o p in e d d u r in g th e h e a r in g s o n  th e O  ’  C o n n o r 

n o m in a tio n in  1 9 8 1 , “ [O jn c e a Ju s t ic e d o n s th a t 

ro b e a n d w a lk s in to  th a t sa n c tu m a c ro ss th e w a y , 

w e h a v e n o c o n tro l .. . . [A ] l l  b e ts a re o f f .” 1 1 8

A s id e f ro m  e x a m in in g e x p e c ta t io n s a n d th e ir 

fu l f i l lm e n t, A b ra h a m w a d e s in to  th e m u rk y w a­

te rs o f  m e r it . A re th e re s ta n d a rd s su f f ic ie n t ly 

c le a r to se p a ra te g o o d a p p o in tm e n ts f ro m  b a d 

o n e s? N o m in a tio n s to  th e C o u r t a lm o s t a lw a y s 

g e n e ra te p o s it iv e a n d n e g a tiv e re a c t io n s th a t m o s t 

f re q u e n tly d e r iv e f ro m  p a r t isa n o r id e o lo g ic a l 

v ie w s , b u t d o e s th e h is to r ic a l re c o rd su g g e s t 

o b je c t iv e c r i te r ia w h ic h c a n b e u se d to ju d g e 

m e r it? F u r th e rm o re , a re th e re s im ila r c r i te r ia b y  

w h ic h to  ra te o n -b e n c h p e r fo rm a n c e ? A b ra h a m 

b e l ie v e s th a t su c h c r i te r ia e x is t a n d p re fe rs th e 

c o m b in a t io n a d v a n c e d b y  A lb e r t B la u s te in a n d 

R o y M e rsk y :MLKJIHGFEDCBA

Scholarship; legal learning and ana­
lytical powers; craftsmanship and  tech­
nique; wide general knowledge and 
learning; character, moral integrity and 
impartiality; diligence and industry; the 
ability to express oneself orally with
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clarity, logic, and compelling force; 
openness to change; courage to take 
unpopular positions; dedication to the 
Court as an institution and to  the  office 
of Supreme Court justice; ability to 
carry a proportionate share of the 
Court’s responsibility in opinion writ­
ing; and finally, the quality of states­
manship.119

F o r A b ra h a m , “ ‘ g re a tn e ss’ is n o t q u a n ti f i­

a b le .”  Y e t “ th e e v id e n c e is p e rsu a s iv e th a t th e 

te rm  o r  c o n c e p t is  n o t o n ly  a  m e a n in g fu l o n e in  th e 

e y e s o f  q u a l i f ie d o b se rv e rs . . . , b u t th a t th e re is 

so m e th in g c lo se ly a k in to c o n se n su s a m o n g 

th e m— o b se rv e rs w h o re p re se n t th e g a m u t o f  th e 

so c io p o l i t ic a l a n d p ro fe ss io n a l sp e c tru m .” 1 2 0 T h is 

c o n se n su s in  tu rn m e a n s th a t p re s id e n ts a n d th e ir 

a d v ise rs a re in  a p o s it io n to  “ o p t fo r  m e r it”  w h ile 

p re su m a b ly n o t o v e r lo o k in g o th e r c o n s id e ra t io n s 

w h ic h m a y fa ir ly  e n te r in to th e p o l i t ic s o f  se le c­

t io n . F ro m th is v a n ta g e , th e a u th o r p ro c e e d s to  

o f fe r a t r ip le a sse ssm e n t o f  p re s id e n tia l m o tiv e , 

re a l iz a t io n o f  p re s id e n tia l e x p e c ta t io n s , a n d ( fo r  

a l l b u t th e m o s t re c e n t n o m in e e s ) m e r it : a ju d g­

m e n t o n th e “ se le c te e’ s p e r fo rm a n c e in th is 

a u th o r’ s e y e s .” 1 2 1

T h e o n ly  o b v io u s o m iss io n s f ro m  A b ra h a m’ s 

b o o k a re p h o to g ra p h ic i l lu s tra t io n s . T h e se a re 

g e n e ro u s ly su p p l ie d b y KJIHGFEDCBAT h e S u p re m e C o u r t o f  

th e U n ite d S ta te s : I ts  B e g in n in g s &  I ts  J u s tic e s 

1 7 9 0 -1 9 9 1 , o r ig in a l ly  p u b l ish e d b y  th e C o m m is­

s io n o n th e B ic e n te n n ia l o f  th e U n ite d S ta te s 

C o n s ti tu t io n a n d m o re re c e n tly re p r in te d fo r  w id e r 

d is tr ib u t io n b y  th e S u p re m e C o u r t H is to r ic a l S o­

c ie ty . In d e e d , b e c a u se T h e S u p re m e C o u r t o f  th e 

U n ite d S ta te s is p r im a r i ly a c o l le c t io n o f  c o lo r 

i l lu s tra t io n s , i t  is a n a p p ro p r ia te a n d h a n d so m e 

c o m p a n io n to  J u s tic e s a n d  P re s id e n ts .

T h e v o lu m e h a s f iv e se c t io n s , th e f i rs t o f  

w h ic h is a n in tro d u c to ry e ssa y b y  re t i re d C h ie f 

Ju s t ic e W a rre n B u rg e r o n th e C o u r t’ s in s t i tu­

t io n a l d e v e lo p m e n t. (B u rg e r a lso c h a ire d th e 

B ic e n te n n ia l C o m m iss io n b e tw e e n 1 9 8 5 a n d 1 9 9 2 , 

a p o s it io n o f  su c h re sp o n s ib i l i ty th a t h e re l in­

q u ish e d th e C h ie f Ju s t ic e sh ip in  1 9 8 6 ra th e r th a n 

d iv id e h is e n e rg ie s b e tw e e n th e tw o .) T h e se c o n d 

se c t io n is th e la rg e s t a n d c o n ta in s a fu l l -c o lo r 

re p ro d u c t io n o f  e a c h Ju s t ic e’ s p o r tra i t . T h e C h ie f 

Ju s t ic e s a re a rra y e d f i rs t , f ro m  Jo h n Ja y to  W il ­

l ia m  R e h n q u is t; th e y a re fo l lo w e d b y  th e A sso c i­

a te Ju s t ic e s in  th e o rd e r in  w h ic h e a c h to o k th e 

ju d ic ia l o a th , f ro m  Ja m e s W ilso n to C la re n c e 

T h o m a s . A  p a g e - le n g th b io g ra p h ic a l su m m a ry 

a c c o m p a n ie s e a c h p o r tra i t . O f  th o se e a r ly Ju s­

t ic e s w h o sa t fo r  th e ir p o r tra i ts in  ju d ic ia l g a rb , 

o n e n o t ic e s th a t th e la s t o n e to  w e a r th e sc a r le t a n d 

b la c k g o w n m o s t f re q u e n tly a sso c ia te d w ith  C h ie f 

Ju s t ic e Ja y w a s A lf re d  M o o re w h o m P re s id e n t 

Jo h n A d a m s a p p o in te d in  1 8 0 0 .

E n ti t le d “ H o m e s o f  th e C o u r t,”  th e th ird  se c­

t io n  c o n ta in s p h o to g ra p h s a n d b r ie f d e sc r ip t io n s 

o f  th e b u i ld in g s w h e re th e C o u r t h a s sa t a s w e ll  a s 

so m e in te r io r v ie w s . T h e n e x t se c t io n re p r in ts th e 

re m a rk s d e l iv e re d a t th e C o u r t o n Ja n u a ry 1 6 , 

1 9 9 0 , to  c o m m e m o ra te th e 2 0 0 th a n n iv e rsa ry o f  

th e C o u r t’ s f i rs t se ss io n o n F e b ru a ry 1 , 1 7 9 0 . 

P a r t ic ip a n ts in c lu d e d C h ie f Ju s t ic e B u rg e r , fo rm e r 

S o lic i to r G e n e ra l R e x L e e , S o lic i to r G e n e ra l 

K e n n e th S ta r r , a n d C h ie f Ju s t ic e R e h n q u is t. T h e 

la s t se c t io n is a n a p p e n d ix a n d d isp la y s in fo rm a­

t io n a b o u t th e Ju s t ic e s in  ta b u la r fo rm  a n d in  a 

t im e c h a r t. T h e re is a lso a b r ie f b ib l io g ra p h y o f  

m a te r ia ls o n th e C o u r t g e n e ra l ly , fo l lo w e d b y  

h e lp fu l b ib l io g ra p h ic e n tr ie s a rra n g e d a lp h a b e ti­

c a l ly  b y  Ju s t ic e , f ro m  H e n ry B a ld w in a n d P h il ip  

P . B a rb o u r to L e v i W o o d b u ry a n d W il l ia m  B . 

W o o d s .

Extra-Curiam Activities

A t  f i rs t  g la n c e , G ra n d  I n q u e s ts1 1 1 b y  W il l ia m  

H . R e h n q u is t w o u ld se e m s itu a te d in  th e w ro n g 

p a r t o f  th is e ssa y . T h e b o o k , a f te r a l l , c o n c e rn s th e 

c o n g re ss io n a l p o w e r o f  im p e a c h m e n t, sp e c if i­

c a l ly  th e o n ly t r ia ls in  th e S e n a te th e n a tio n h a s 

w itn e sse d o f a S u p re m e C o u r t Ju s t ic e a n d a 

P re s id e n t. C lo se r re f le c t io n , h o w e v e r , su g g e s ts 

th a t th e b o o k is p ro p e r ly p la c e d : th e f i rs t t r ia l 

re su lte d in  p a r t f ro m  so m e o f f - th e -b e n c h p a r t isa n 

a c t iv i t ie s (a s w e ll  a s so m e th a t w e re o n  th e b e n c h ) 

b y a F e d e ra l is t Ju s t ic e th a t a n g e re d T h o m a s 

Je f fe rso n a n d h is R e p u b l ic a n fo l lo w e rs . T h e 

se c o n d t r ia l m a rk e d th e o n ly  o c c a s io n w h e n th e 

C h ie f Ju s t ic e o f  th e U n ite d S ta te s h a s o c c u p ie d th e 

o th e r p o s it io n p re sc r ib e d b y  th e C o n s ti tu t io n fo r  

th a t o f f ic e : a s p re s id in g o f f ic e r in  th e S e n a te w h e n 

th e P re s id e n t is  o n t r ia l .1 2 3 I ro n ic a l ly , th e a u th o r o f  

G ra n d  I n q u e s ts w a s n a m e d a n A sso c ia te Ju s t ic e o f  

th e S u p re m e C o u r t in  1 9 7 1 b y  th e o n ly  P re s id e n t 

o th e r th a n Jo h n so n a g a in s t w h o m  a H o u se c om m it -  

te e h a s a p p ro v e d a r t ic le s o f  im p e a c h m e n t.
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T h is  p h o t o  o f  C h ie f  J u s t i c e S a lm o n C h a s e b y  t h e  M a t t h e w  B r a d y  s t u d io  w a s t a k e n  

i n  1 8 6 4 , t h e  y e a r  h e  j o in e d  t h e  S u p r e m e C o u r t .  H is  c o n d u c t i n  p r e s id in g  o v e r  t h e  

im p e a c h m e n t t r i a l  o f P r e s id e n t A n d r e w  J o h n s o n h a s a d d e d t o  h is  r e p u t a t io n  a n d  

s t a t u r e  a m o n g t h e  C h ie f  J u s t i c e s .

B y  c h a n c e , b o th t r ia ls in v o lv e d th e tw o Ju s­

t ic e s to d a te n a m e d C h a se : S a m u e l, th e la s t o f  

W a sh in g to n’ s a p p o in tm e n ts to th e C o u r t, a n d 

S a lm o n , L in c o ln ’ s c h o ic e to su c c e e d C h ie f Ju s­

t ic e R o g e r B ro o k e T a n e y . T h e ir re p u ta t io n s , 

h o w e v e r , h a v e n o t fa re d e q u a l ly . S a m u e l C h a se ’  s 

t r ia l , th o u g h e n d in g in  a c q u it ta l , n e v e r e n sc o n c e d 

h im  a s a m o d e l o f  p ru d e n t ju d ic ia l c o n d u c t. In  

C h a r le s W a rre n’ s a sse ssm e n t, i f  h e w a s “ n o t a 

Je f f r ie s . . . n e ith e r w a s h e a M a rsh a l l .” 1 2 4 In  

c o n tra s t, S a lm o n C h a se’ s ro le in  Jo h n so n’ s t r ia l 

a d d e d c o n s id e ra b ly to  h is s ta tu re a m o n g th e C h ie f 

Ju s t ic e s .

In  th e im p e a c h m e n t p o w e r th e f ra m e rs o f  th e 

C o n s ti tu t io n c a m e c lo se s tto le g is la t iv e su p re m a c y . 

In  a d e s ig n fo r  g o v e rn m e n t o th e rw ise re p le te w ith  

c h e c k s a n d b a la n c e s , th e re a re h a rd ly a n y fo r  th is 

d e v ic e a s id e f ro m  th e p o l i t ic a l c h e c k o f  th e b a l lo t 

b o x ,1 2 5 th e fu n c t io n a l d iv is io n o f  in d ic tm e n t a n d 

t r ia l  b e tw e e n th e H o u se a n d th e S e n a te , th e s t ip u­

la t io n fo r a n e x tra o rd in a ry m a jo r i ty fo r c o n v ic­

t io n  in  th e u p p e r h o u se , a n d , in  c a se s o f  p re s id e n­

t ia l t r ia ls , th e p re se n c e o f th e C h ie f Ju s t ic e . 

W h e re a s C o n g re ss c a n w o rk i ts w il l  a g a in s t a 

p re s id e n tia l v e to o n ly  b y  m a rsh a l l in g a tw o - th ird s 

v o te in  b o th h o u se s , in  a n im p e a c h m e n t p ro c e e d­

in g  th e C o n s ti tu t io n im p o se s 

a tw o - th ird s ru le o n ly  o n th e 

S e n a te . M o re o v e r , fo r a n 

o v e rr id d e n v e to , th e re is  a lso 

th e p o ss ib i l i ty th a t th e ju d i­

c ia ry m a y h a lt w h a t th e p re s i­

d e n t c o u ld n o t.

A s id e f ro m  b e in g b o th 

a n e n g a g in g a n d th o u g h tfu l 

n a rra t iv e , th e b o o k is im p o r­

ta n t b e c a u se e a c h t r ia l w a s a 

d e f in in g e v e n t in sh a p in g 

w h a t w e th in k  o f  to d a y a s th e 

A m e r ic a n C o n s ti tu t io n in  i ts 

la rg e r se n se— th a t is , n o t 

m e re ly th e w o rd s o f  th e d o c u­

m e n t w ith  th e ir ju d ic ia l g lo ss 

b u t th e p o l i t ic a l p ra c t ic e s a n d 

c u s to m s w h ic h t im e h a s e n­

d o w e d w ith  p a ra m o u n t a u­

th o r i ty . H a d th e S e n a te c o n­

v ic te d C h a se a n d /o r Jo h n­

so n , th e A m e r ic a n p o l i t ic a l 

sy s te m m ig h t w e ll h a v e 

e v o lv e d a lo n g a d if fe re n t

p a th . In  th e U n ite d S ta te s a s in  G re a t B r ita in , th e 

n in e te e n th c e n tu ry w a s p re e m in e n tly a t im e o f  

le g is la t iv e g o v e rn m e n t.1 2 6 B y m o s t sc h o la r ly 

a p p ra isa ls , o n ly a h a n d fu l o f c h ie f e x e c u tiv e s 

f ro m  th a t e ra ra n k h ig h in  te rm s o f  le a d e rsh ip a n d 

in f lu e n c e .1 2 7

R e h n q u is t b e l ie v e s th a t S e n a te c o n v ic t io n s o f  

C h a se a n d la te r Jo h n so n w o u ld h a v e e s ta b l ish e d 

th e p re c e d e n t o f  id e o lo g ic a l ly d r iv e n re m o v a ls 

f ro m  c o o rd in a te b ra n c h e s b y C o n g re ss . T h e 

re su lt c o u ld p e rh a p s h a v e b e e n a n u n d o in g o f  th e 

c o n c e p t o f se p a ra te in s t i tu t io n s sh a r in g so m e 

p o w e rs a n d a m o v in g to w a rd a d if fe re n t m o d e l: a 

ju d ic ia ry a n d p re s id e n t b o th su b se rv ie n t to  C o n­

g re ss . W h ile  th e a r t ic le s o f  im p e a c h m e n t a g a in s t 

C h a se h a d n o t b e e n p h ra se d in  te rm s o f  id e o lo g i­

c a l d if fe re n c e s ( in  fa c t, e a c h c h a rg e d a d e p a r tu re 

f ro m  th e la w  in  se v e ra l ru l in g s C h a se h a d m a d e a t 

t r ia l) , th e d a n g e r w o u ld h a v e c o m e f ro m  th e 

p re c e d e n t o f  h a v in g re m o v e d h im  a t a t im e o f  

sh a rp p a r t isa n d if fe re n c e s . E v e n “ so a s tu te a 

ju r is t a s Jo h n M a rsh a l l w a s v e ry t ro u b le d d u r in g 

th e p ro c e e d in g s a g a in s t C h a se a s to w h a t th e ir 

im p a c t m ig h t b e o n th e S u p re m e C o u r t.” 1 2 8 

M a rsh a l l’ s c o n c e rn w a s so g re a t th a t h e sh a re d in  

a le t te r to a c o l le a g u e h is w il l in g n e ss to a l lo w
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A n d r e w  J o h n s o n i s  t h e  o n ly  p r e s id e n t i n  A m e r ic a n  h is t o r y  t o  h a v e a n  im p e a c h m e n t t r i a l . T h e  s e v e n M a n a g e r s o f  t h eaZYXWVUTSRQPONMLKJIHGFEDCBA 

H o u s e o f  R e p r e s e n t a t i v e s o f  t h e  I m p e a c h m e n t ( a b o v e ) w e r e c h a r g e d w i t h  r a l l y in g  s u p p o r t  i n  t h e  S e n a t e t o  c o n v ic t 

J o h n s o n . C h ie f  J u s t i c e R e h n q u is t c h r o n ic le s t h i s  i n  h is n e w  b o o k  KJIHGFEDCBAG ra n d I n q u e s ts .

C o n g re ss th e a u th o r i ty to  o v e r tu rn S u p re m e C o u r t 

d e c is io n s o f  w h ic h i t  d isa p p ro v e d in  e x c h a n g e 

fo r a b a n d o n in g im p e a c h m e n t a s a m e th o d o f  

d isc ip l in in g ju d g e s w h o m a d e th e “ w ro n g”  ru l­

in g s .

R e h n q u is t’ s b o o k is im p o r ta n t fo r a se c o n d 

re a so n a s w e ll . H e is th e C h ie f Ju s t ic e o f  th e 

U n ite d S ta te s . T h is b o o k m a y o f fe r in s ig h t in to  

th e a u th o r’ s th in k in g o n th e se p a ra t io n -o f -p o w - 

e rs is su e s th a t h a v e in c re a s in g ly c o m e b e fo re th e 

C o u r t in  th e p a s t tw o  d e c a d e s . M o re o v e r , n o  o th e r 

p e rso n h a s w r it te n b o o k s— th is is R e h n q u is t’ s 

se c o n d o n e— sp e c if ic a l ly a b o u t th e C o u r t o r i ts 

Ju s t ic e s w h ile h o ld in g th e n a tio n’ s h ig h e s t ju d i­

c ia l o f f ic e . Jo h n M a rsh a l l’ s b io g ra p h y o f  G e o rg e 

W a sh in g to n e x p la in e d F e d e ra l is t p r in c ip le s o f  

g o v e rn m e n t.1 2 9 W il l ia m  H o w a rd T a f t a u th o re d a 

b o o k a b o u t th e p re s id e n t a n d p u b l ish e d a v o lu m e 

o f  e ssa y s o n  g o v e rn m e n t b e fo re P re s id e n t H a rd in g

n a m e d h im  to th e C o u r t.1 3 0 A s C h ie f , T a f t e x­

p o u n d e d in  a t le a s t o n e b o o k o n th e n a tu re o f  

A m e r ic a n c o n s t i tu t io n a l g o v e rn m e n t.1 3 1 T h e le c­

tu re s o f C h a r le s E v a n s H u g h e s o n th e C o u r t 

re m a in a c la ss ic w e ll o v e r s ix d e c a d e s a f te r 

p u b l ic a t io n , y e t th e b o o k a p p e a re d tw e lv e y e a rs 

a f te r h is re s ig n a tio n a s A sso c ia te Ju s t ic e a n d tw o  

y e a rs b e fo re h is a p p o in tm e n t a s C h ie f .1 3 2 C h ie f 

Ju s t ic e S to n e le f t a n a b u n d a n c e o f p a p e rs to  

sc h o la rs , b u t n o b o o k . C h ie f Ju s t ic e W a rre n’ s 

sh o r t v o lu m e o n d e m o c ra t ic g o v e rn m e n t a p­

p e a re d a f te r h is re t i re m e n t, a s d id  h is m e m o irs .1 3 3 

C h ie f Ju s t ic e B u rg e r m a d e a la rg e n u m b e r o f  

a d d re sse s (m a n y o f  th e m p u b l ish e d a s a r t ic le s ) , 

b u t a u th o re d n o b o o k o n th e C o u r t in  g e n e ra l. A s 

w ith R e h n q u is t’ s f i rs t b o o k in 1 9 8 7 , T h e S u­

p re m e C o u r t; H o w  I t  W a s, H o w  I t  I s , G ra n d 

I n q u e s ts is th u s o f  in s ta n t in te re s t b e c a u se o f  i ts 

a u th o r .
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Organization and jurisdiction

E v e n th o u g h th e S e n a te’ s t r ia l o f  Ju s t ic e C h a se 

w a s a fo rm a tiv e e v e n t in  A m e r ic a n c o n s t i tu t io n a l 

d e v e lo p m e n t, i t  fe l l  ju s t a f te r th e t im e sc h o la rs 

u su a l ly re g a rd a s th e fo u n d in g e ra o f  th e S u­

p re m e C o u r t a n d th e fe d e ra l ju d ic ia ry : th e e le v e n 

y e a rs f ro m  p a ssa g e o f  th e Ju d ic ia ry A c t o f  1 7 8 9 

u n ti l th e a p p o in tm e n t o f  Jo h n M a rsh a l l a s C h ie f 

Ju s t ic e in e a r ly 1 8 0 1 . L o n g th e le a s t k n o w n 

d e c a d e o f  A m e r ic a’ s ju d ic ia l p a s t, th is is th e e ra 

d e p ic te d in  m u sh ro o m in g d e ta i l in KJIHGFEDCBAT h e D o c u­

m e n ta ry H is to ry o f  th e S u p re m e C o u r t o f  th e 

U n ite d S ta te s , 1 7 8 9 -1 8 0 0 . T h ro u g h th e w o rk  o f  

a te a m o f e d ito rs h e a d e d b y M a e v a M a rc u s , 

v o lu m e fo u r h a s n o w  b e e n p u b l ish e d— O rg a n iz­

in g  th e F e d e ra l J u d ic ia ry :  L e g is la t io n a n d  C o m ­

m e n ta r ie s . 1 3 4 T h a n k s to  th is p ro je c t, su p p o r te d in  

p a r t b y th e S u p re m e C o u r t H is to r ic a l S o c ie ty , 

y e a rs o n c e o n ly d im ly  u n d e rs to o d a re y ie ld in g 

f re sh in s ig h t.

D ra w in g f ro m  a b o u t 8 0 0 re p o s ito r ie s , th is 

fo u r th v o lu m e c o n ta in s tw o  p r in c ip a l se c t io n s o f  

a p p ro x im a te ly e q u a l le n g th . T h e f i rs t c o n s is ts o f  

le g is la t io n a s w e ll  a s e x p la n a to ry te x t p ro v id e d b y  

th e e d ito rs , o rg a n iz e d in  a se r ie s o f  s ix su b se c­

t io n s , e a c h c o rre sp o n d in g to o n e o f  th e f i rs t s ix  

C o n g re sse s ( th e S ix th C o n g re ss c o n c lu d e d i ts 

w o rk  in  e a r ly 1 8 0 1 , p r io r to  T h o m a s Je f fe rso n’ s 

in a u g u ra t io n ) . P r im a ry a tte n t io n is a c c o rd e d 

so m e e ig h te e n a c ts a n d b i l ls  th e e d ito rs v ie w  “ a s 

h a v in g h a d m a jo r s ig n if ic a n c e in  th e c re a t io n o f  

th e fe d e ra l ju d ic ia ry d u r in g th is d e c a d e . . . ,” 1 3 5 

T h is “ m a jo r le g is la t io n”  th e e d ito rs t re a t in  d e ta i l . 

O th e r ju d ic ia ry - re la te d b i l ls  a n d a c ts a re d e e m e d 

“ m in o r le g is la t io n ,”  a n d w h ile th e ir p ro v is io n s 

a re d e sc r ib e d , th e e d ito rs d e c l in e d to  re p r in t th e 

a c tu a l te x t. (T h e ir re lu c ta n c e is u n d e rs ta n d a b le ; 

e v e n w ith e d ito r ia l se le c t iv i ty , th is v o lu m e is 

n e a r ly 8 0 0 p a g e s lo n g .) T h u s th e i l l - fa te d Ju d i­

c ia ry A c t o f  1 8 0 1 , o n e o f  th e la s t a c t io n s o f  th e 

S ix th C o n g re ss , a c c o u n ts fo r  fo r ty -n in e p a g e s ,1 3 6 

in c lu d in g th e e ssa y b y  th e e d ito rs a n d th e te x t o f  

th e a c t. “ A n A c t c o n c e rn in g th e D is tr ic t o f  

C o lu m b ia ,”  o f  F e b ru a ry 2 7 , 1 8 0 1 , w h ic h se t in  

m o tio n th e m a g is te r ia l a p p o in tm e n ts so o n to  b e a t 

is su e in  YXWVUTSRQPONMLKJIHGFEDCBAM a rb u ry v . M a d iso n ,'3 1 is b y c o n tra s t 

o n ly b r ie f ly d e sc r ib e d .1 3 8 T h e se c o n d se c t io n 

c o n s is ts m a in ly o f  n e w sp a p e r a r t ic le s a n d c o rre­

sp o n d e n c e , w ith  so m e o f  th e la t te r a p p e a r in g in  

p r in t fo r  th e f i rs t t im e .

C o m b in g b o th se c t io n s , o n e se n se s so m e o f  

th e c o n c e rn s th a t w e ig h e d h e a v i ly o n  th e m in d s o f  

p o l i t ic a l le a d e rs o f  th a t d a y . “ I t  is m u c h to b e 

re g r i t te d [sz 'c ] ,”  A tto rn e y G e n e ra l E d m u n d 

R a n d o lp h w ro te P re s id e n t W a sh in g to n ,MLKJIHGFEDCBA

that the judiciary, in spite of their ap­
parent firmness in Annulling the pen­
sion-law, are not, what some time 

hence they will be, a recourse against 
the infractions of the constitution, On 
[s/'c] the one hand, and a steady 

asserter of the federal rights, on the 
other. So crude is our judiciary Sys­
tem, so jealous are state-judges of 
their authority, so ambiguous is the 
language of the constitution, that the 
most probable quarter, from  which an 
alarming discontent may proceed, is 
the rivalship of those two orders of 
judges. The mere superiority of tal­

ents in the federal judges, (if indeed itIHGFEDCBA

E d m u n d  R a n d o lp h  w a s A t t o r n e y  G e n e r a l d u r in g  t h e  f i r s t  

f o u r  y e a r s o f  P r e s id e n t G e o r g e W a s h in g t o n ’ s a d m in is t r a ­

t i o n .  H e  s u c c e e d e d T h o m a s J e f f e r s o n a s S e c r e t a r y o f  S t a t e 

i n  1 7 9 4 a n d  s e r v e d t h e r e  f o r  a  y e a r  b e f o r e r e s ig n in g  w h e n  

h e w a s a c c u s e d o f  s o l i c i t i n g  m o n e y f r o m  t h e  F r e n c h  t o  

o p p o s e t h e  J a y  T r e a t y .
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were  admitted) cannot be  presumed to 
counterbalance the real talents, and 

full popularity of their competitors.139

I t is a lso o f  in te re s t to o b se rv e w h a t is n o t 

p re se n t. In  c o n g re ss io n a l d e l ib e ra t io n o n th e 

la n d m a rk Ju d ic ia ry A c t o f  1 7 8 91 4 0 a n d in  m o s t 

c o rre sp o n d e n c e , th e su b je c t o f  th e su a b i l i ty o f  

s ta te s is a b se n t.1 4 1 W ith in  fo u r y e a rs o f  th e a c t’ s 

p a ssa g e , th e S u p re m e C o u r t d e c id e d YXWVUTSRQPONMLKJIHGFEDCBAC h ish o lm v . 

G eo rg ia ,1 4 2 a l lo w in g a c it iz e n o f  o n e s ta te to  b r in g 

su it a g a in s t a n o th e r o f  th e s ta te s o f  th e U n io n . T h e 

h o ld in g w a s p la in ly  c o n tra ry to  a ssu ra n c e s m a d e 

b y  th e C o n s ti tu t io n’ s su p p o r te rs d u r in g d e b a te s 

o v e r i ts ra t i f ic a t io n . R e a c tio n to C h ish o lm w a s 

se v e re a n d sw if t , e v e n in  a d a y w h e n n e w s c o u ld 

t ra v e l o n ly  a s fa s t a s th e fa s te s t h o rse o r sa i l in g 

v e sse l. C o n g re ss p ro p o se d a c o rre c t iv e a m e n d­

m e n t ( th e E le v e n th ) o n M a rc h 4 , 1 7 9 4 , w ith  

ra t i f ic a t io n c o m p le te d in  e le v e n m o n th s , a s c o m­

p a re d to  th e tw e n ty -se v e n m o n th s fo r  th e B il l  o f  

R ig h ts . I t  m a y e v e n b e th a t A m e r ic a n c o n s t i tu­

t io n a l la w b e g in s w ith C h ish o lm . C o n g re ss’  

p ro m p t re so r t to  th e fo rm a l a m e n d in g p ro c e ss to  

re v e rse a S u p re m e C o u r t d e c is io n is b o th a te s t i­

m o n ia l to  th e s ta tu re o f  th e ju d ic ia ry a n d p e rh a p s 

a n in d ic a t io n th a t C o n g re ss h a d a lre a d y b e g u n to  

e q u a te th e C o u r t’ s in te rp re ta t io n o f  th e C o n s ti tu­

t io n  w ith  th e d o c u m e n t i tse l f .

S u rp r ise s , d e f in e d a s h ig h ly  u n e x p e c te d d e­

v e lo p m e n ts , a re to  p o l i t ic s w h a t m ira c le s , d e f in e d 

a s p h e n o m e n a in e x p l ic a b le b y c u rre n t k n o w l­

e d g e , a re to re l ig io n : b o th m a y m a rk tu rn in g 

p o in ts a n d c o n v e y m e a n in g . T h e “ su rp r ise”  p o r­

t ra y e d in  KJIHGFEDCBAO rg a n iz in g th e F e d e ra l J u d ic ia ry is 

th a t a sy s te m o f  fe d e ra l c o u r ts b e lo w  th e S u p re m e 

C o u r t e m e rg e d p ra c t ic a l ly a t th e o n se t o f  g o v e rn­

m e n t u n d e r th e C o n s ti tu t io n . A f te r a l l , o n ly  

e le v e n y e a rs a n d n in e m o n th s e la p se d b e tw e e n 

a p p ro v a l o f  th e A rt ic le s o f  C o n fe d e ra t io n b y  th e 

C o n tin e n ta l C o n g re ss a n d e n a c tm e n t o f  th e Ju d i­

c ia ry A c t  o f  1 7 8 9 . T h e re is a n im m e n se c o n tra s t 

in  th e s ta tu s o f  c e n tra l a u th o r i ty re p re se n te d b y  

th o se tw o e v e n ts . In d e e d , h a d th o se im p o r ta n t 

f i rs t  s te p s in  1 7 8 9 a n d in  th e 1 7 9 0 s n o t b e e n ta k e n 

— h a d e s ta b l ish m e n t o f  n a tio n a l c o u r ts b e e n d e­

la y e d fo r a fe w  y e a rs— i t  is p ro b a b le th a t th e 

fe d e ra l ju d ic ia ry w o u ld h a v e e v o lv e d d if fe re n t ly . 

H a d a c t io n b e e n d e la y e d , th e id e a o f  a n a tio n a l 

ju d ic ia ry m ig h t h a v e b e e n sw a l lo w e d b y  d e b a te s 

o v e r fe d e ra l ism in  th e p re -C iv i l W a r d e c a d e s o f

th e 18 0 0 s . In  R ic h a rd P a c e l le’ s te rm in o lo g y , th e 

“ p o l ic y w in d o w ”  o f  th e 1 7 9 0 s m ig h t w e ll h a v e 

c lo se d .

C h ie f Ju s t ic e Ja y u n d e rs to o d th e p re c a r io u s 

s ta te o f  th e n e w fe d e ra l ju d ic ia l e n te rp r ise .

A judicial Controul, general & final, 
was indispensable. The  Manner of es­
tablishing it, with Powers neither too 
extensive, nor too lim ited; rendering it 
properly independent, and yet prop­
erly amenable, involved Questions of 
no little Intricacy. The Expediency of 
carrying Justice as it were to every 
Man ’s Door, was obvious; but how  to 
do it in an expedient Manner was far 
from being apparent. To provide 

against Discord between national &  
State Jurisdictions, to render them  
auxiliary  instead  of  hostile  to  each  other; 

and so to connect both as to leave 
each sufficiently independent, and yet 
sufficiently combined, was and will be 

arduous.143

In  c o n tra s t, th e fe d e ra l ju d ic ia ry re s ts o n se­

c u re fo o t in g to d a y . N o  o n e se e m s c o m p e lle d , a s 

w a s Ja y , to  o f fe r a n a lm o s t a p o lo g e tic ju s t i f ic a­

t io n . “ Q u e s tio n s o f  n o l i t t le  In tr ic a c y”  re m a in , 

h o w e v e r . T h e se q u e s t io n s , m a n y o f  th e m p ro­

fo u n d ly p o l i t ic a l , p e rv a d e th e b o o k s su rv e y e d 

h e re a n d a re te s t im o n y to th e h a n d iw o rk o f  th e 

s ta te sm e n o f  th a t fo rm a tiv e d e c a d e .

T h e b o o k s su rv e y e d in  th is a r t ic le a re l is te d 

a lp h a b e tic a l ly b y  a u th o r b e lo w .

A B R A H A M ,  H E N R Y  J ., J u s tic e s a n d  P re s i­

d e n ts : A  P o li t ic a l  H is to ry  o f  A p p o in tm e n ts to  th e 

S u p re m e C o u r t 3 d e d . (N e w  Y o rk : O x fo rd U n i­

v e rs i ty P re ss , 1 9 9 2 ) . P p . x iv ,  4 6 7 .
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T h e S u p re m e C o u r t a n d L e g a l C h a n g e : A b o r­



JUDICIAL BOOKSHELFMLKJIHGFEDCBA 115KJIHGFEDCBA
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3 0 7 7 .

7 9 3 4 7 U .S . 4 8 3 (1 9 5 4 ) .

8 0 3 6 4 U .S . 4 5 4 (1 9 6 0 ) . In  th is c a se , th e S u p re m e C o u r t 
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D a v is a n d C la rk ) .
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8 5 G o ld m a n , 1 0 .
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9 0 S e e , fo r  e x a m p le , M a rsh a l l’ s o w n p re d ic t io n s in  th e 

w a k e o f  h is v ic to ry  in  B ro w n , a s q u o te d in  n e w s s to r ie s . N ew 

Y o rk T im es, M a y 1 8 , 1 9 5 4 , p p . 1 4 , 1 6 .
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128 Rehnquist, 126. 
129 The Life of George Washington, 5 vols. (1804-1807). 
130 Our Chief Magistrate and His Powers (1916); Popu-

lar Government (1913). 
131 Liberty Under Law (1922). 
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follow the original spelling and punctuation. I have inserted 
"sic" to mark those places where departures from contempo­
rary usage occur in the original. The reference to the pension 
law case was to the decision in April of 1792 by the Circuit 
Court for the district of Pennsylvania in Hayburn 's Case. See 

M. Marcus and R. Teir, "Hayburn 's Case: A Misinterpreta­
tion of Precedent," 1988 Wisconsin Law Review 527 (1988).
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