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T h e ta s k o f  w r i t in g  a t r ib u te to  J u s t ic e M a r

s h a l l i s  d a u n t in g . T h u r g o o d i s  o n e o f  o u r c e n tu r y ’  s

l e g a l g ia n ts ; o n e c a n n o t ta k e h is f u l l  m e a s u r e 

w i th in  th e c o m p a s s o f  a n e s s a y , a n d e v e n a s u m 

m a r y i s d i f f i c u l t . O n e c a n b e g in , o f  c o u r s e , b y  

n o t in g th a t i n  h is tw e n ty - f o u r T e r m s o n th e S u

p r e m e C o u r t , J u s t ic e M a r s h a l l p la y e d a c r u c ia l 

r o le i n  e n f o r c in g th e c o n s t i tu t io n a l p r o te c t io n s

Thurgood Marshall  with  President Lyndon Johnson in the W hite House. Two years after appointing 

Marshall  Solicitor  General, the President nominated him  to succeed Tom  Clark  on the Supreme Court  

Clark  resigned after his son, Ramsey Clark,  was named Attorney  General.
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th a t d is t in g u is h o u r d e m o c r a c y . I n d e e d , h e l e a v e s 

b e h in d a n e n v ia b le r e c o r d o f  o p in io n s s u p p o r t in g 

th e r ig h ts o f  th e l e s s p o w e r f u l a n d l e s s f o r tu n a te . 

O n e c a n th e n a d d th a t , f o r  m o r e th a n tw e n ty - f i v e 

y e a r s b e f o r e h e j o in e d th e j u d ic ia r y , T h u r g o o d 

M a r s h a l l w a s p r o b a b ly th e m o s t im p o r ta n t a d v o

c a te i n  A m e r ic a , o n e w h o u s e d h is f o r m id a b le 

l e g a l s k i l l s to e n d th e e v i ls o f  d is c r im in a t io n . 

T h u r g o o d w o u ld  b e th e f i r s t  to  r e m in d u s th a t h e 

w a s s u p p o r te d b y  a  h o s t o f  o th e r ta le n te d l a w y e r s , 

b e g in n in g w i th  h is m e n to r C h a r le s H o u s to n . B u t 

i t  w a s T h u r g o o d w h o  to o k  th e l e a d , a n d i t  w a s h is 

p r e s e n ta t io n s , i n  c a s e a f te r c a s e , a n d i n  c o u r t a f te r 

c o u r t , th a t h e lp e d b r in g a b o u t a s o c ie ty i n  w h ic h  

“ e q u a l p r o te c t io n o f  th e l a w s”  c o u ld b e a r e a l i ty 

a n d n o t m e r e ly a l e g a l p h r a s e .

Y e t th e s e p r o f i le s o f  T h u r g o o d M a r s h a l l a s 

J u s t ic e a n d a s c o u n s e l l e a v e th e p ic tu r e i n c o m 

p le te . T h o s e w h o  k n o w  h im  w e l l  r e c o g n iz e th a t a 

p o r t r a i t o f  T h u r g o o d m u s t a ls o r e f le c t th e d e d ic a

t io n , th e c o u r a g e , th e h u m a n i ty , a n d th e w a r m  

h u m o r o f  th e m a n . P e r h a p s , th e n , th e o n ly  w a y  to  

b e g in th is t r ib u te i s to  s a y th a t I h a v e h a d th e 

p r iv i le g e o f  s e r v in g o n th e S u p r e m e C o u r t w i th  

tw e n ty - tw o J u s t ic e s a n d th a t m y  d e a r f r ie n d  T h u r

g o o d w a s u n iq u e a m o n g th e m . H is  d e p a r tu r e f r o m  

th e C o u r t b r in g s a r i c h ly  d e s e r v e d r e t i r e m e n t f o r  

h im  b u t , r e g r e t ta b ly f o r  th e c o u n t r y , s ig n a ls th e 

tw i l ig h t  o f  a  r e m a r k a b le p u b l ic c a r e e r . O f  n o  o th e r 

l a w y e r c a n i t  s o t r u ly  b e s a id th a t a l l A m e r ic a n s 

o w e h im  a n e n o r m o u s d e b t o f  g r a t i tu d e .

W h a t m a d e T h u r g o o d M a r s h a l l u n iq u e a s a 

J u s t ic e ? A b o v e a l l , i t  w a s th e s p e c ia l v o ic e th a t 

h e a d d e d to th e C o u r t’ s d e l ib e r a t io n s a n d 

d e c is io n s . H is  w a s a  v o ic e o f  a u th o r i ty : h e s p o k e 

f r o m  f i r s t - h a n d k n o w le d g e o f  th e l a w ’ s f a i lu r e to  

f u l f i l l  i t s p r o m is e d p r o te c t io n s f o r s o m a n y 

A m e r ic a n s . I t  w a s a ls o th e v o ic e o f  r e a s o n , f o r  

J u s t ic e M a r s h a l l h a d s p e n t h a l f a l i f e t im e u s in g 

th e to o ls o f  l e g a l a r g u m e n t to c lo s e th e g a p 

b e tw e e n c o n s t i tu t io n a l i d e a l a n d r e a l i ty . A n d  i t  

w a s a v o ic e w i th  a n u n w a v e r in g m e s s a g e : th a t 

th e C o n s t i tu t io n’  s p r o te c t io n s m u s t n o t b e d e n ie d 

to a n y o n e a n d th a t th e C o u r t m u s t g iv e i t s  

c o n s t i tu t io n a l d o c t r in e th e s c o p e a n d th e s e n s i t i v i ty 

n e e d e d to  a s s u r e th a t r e s u l t . J u s t ic e M a r s h a l l’ s 

v o ic e w a s o f te n p e r s u a s iv e , b u t w h e th e r o r  n o t h e 

p r e v a i le d i n  a g iv e n i n s ta n c e , h e a lw a y s h a d a n 

im p a c t . E v e n i n  d is s e n t , h e s p o k e f o r  th o s e w h o  

m ig h t o th e r w is e b e f o r g o t te n— w h e n , f o r  e x a m p le ,ZYXWVUTSRQPONMLKJIHGFEDCBA

Thurgood Marshall  argued before the Court  to end the armed resistance to desegregation in  Little  Rock, 

Arkansas. Troops from  the 101st Airborne  Division escort nine African-American  students into Little  

Rock’ s Central  High  School to attend their  First  full  day of  classes after  the Supreme Court  cleared the path  

for  their  attendance.
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Thurgood Marshall, on the steps of the Supreme 

Court, September 11, 1958, after the Court  heard 

arguments in  the Little  Rock case.

h e c h id e d th e C o u r t f o r  d o u b t in g th a t a f i f t y  d o l la r 

b a n k r u p tc y f e e w a s a  b u r d e n f o r  th e “ o v e r 8 0 0 ,0 0 0 

f a m i l ie s i n  th e N a t io n [ w h o ]  h a d . . . i n c o m e s o f  

le s s th a n . . . $ 1 9 .2 3 a w e e k” , 1 o r w h e n h e 

c h a s t is e d h is c o l le a g u e s f o r c o n c lu d in g th a t a 

j u v e n i le in p o l ic e c u s to d y c o u ld i n v o k e h is UTSRQPONMLKJIHGFEDCBA
M iranda r ig h ts o n ly  b y  r e q u e s t in g a l a w y e r , n o t 

a p r o b a t io n o f f ic e r ;2 o r w h e n h e r e m in d e d th e 

m a jo r i ty th a t “ m a n y f a m i l ie s d o n o t c o n f o r m to  

th [ e ] i d e a l” 3 a n d th a t p a r e n ta l n o t i f i c a t io n 

r e q u i r e m e n ts m a y th e r e f o r e r e s u l t i n  “ p h y s ic a l o r  

e m o t io n a l a b u s e , [ o r ] w i th d r a w a l o f  f in a n c ia l 

s u p p o r t”  f o r  m in o r s s e e k in g a b o r t io n s .4

I  j o in e d th e C o u r t th e y e a r a f te r i t s s e c o n d 

d e c is io n i n  B row n v . B oard of E duca tion (B row n 

II), 5 a n d s o I  d id  n o t h e a r th a t u r g e n t v o ic e u n t i l  th e 

d e s e g r e g a t io n c a s e s th a t f o l lo w e d i n  B row n’s 

w a k e . I  p a r t ic u la r ly r e m e m b e r th e a r g u m e n t i n  

C ooper v . A aron ,6 th e c a s e i n v o lv in g  A r k a n s a s’  

a r m e d r e s is ta n c e to  f e d e r a l c o u r t d e s e g r e g a t io n 

o r d e r s i n  L i t t le  R o c k . A l th o u g h th e i s s u e s b e f o r e 

u s in  th a t c a s e w e r e l a r g e ly p r o c e d u r a l , T h u r g o o d’ s 

f o r c e f u l p r e s e n ta t io n h e lp e d i n f lu e n c e th e C o u r t’ s 

u n p r e c e d e n te d a n d d e c is iv e r e s p o n s e : w e r e in

s ta te d th e d e s e g r e g a t io n o r d e r o n  th e d a y a f te r o r a l 

a r g u m e n t ,7  a n d o u r s u b s e q u e n t o p in io n w a s s ig n e d 

b y  a l l n in e J u s t ic e s .8

T h e C o u r t a d d r e s s e d th e m o s t s e r io u s e p i

s o d e s o f  B row n’s e n f o r c e m e n t a d e c a d e l a te r , 

a f te r T h u r g o o d j o in e d o u r b e n c h . B e g in n in g i n  

1 9 6 8 , th e C o u r t i s s u e d th r e e c r u c ia l d e c is io n s 

r e a f f i r m in g th e c o m m i tm e n t to d e s e g r e g a t io n .

T h e C o u r t o v e r tu r n e d o n e s c h o o l d is t r ic t’ s “ f r e e

d o m  o f  c h o ic e”  p la n9 a n d th e n a f f i r m e d a c o u r t - 

im p o s e d p u p i l r e a s s ig n m e n t p la n i n  a n o th e r d is

t r i c t 1 0 a f te r f in d in g  f a i lu r e to  c o m p ly w i th  B r o w w  

in  b o th c a s e s . I n  th e th i r d  c a s e , th e C o u r t f o u n d 

th a t p r o o f o f  d e j u r e s e g r e g a t io n i n  a s u b s ta n t ia l 

p o r t io n o f  a  s c h o o l d is t r ic t c o u ld s u p p o r t a  f in d in g  

o f  a d u a l s y s te m o f  s c h o o ls th r o u g h o u t th e w h o le 

d is t r ic t .1 1 A l th o u g h J u s t ic e M a r s h a l l d id  n o t w r i te  

i n  th e s e c a s e s , h is s t r o n g s ta te m e n ts d u r in g th e 

C o u r t’ s c o n f e r e n c e s— d r a w in g o n h is f a m i l ia r i ty  

w i th  th e p r o b le m s - s h a r p e n e d th e C o u r t’ s r e s o lv e 

to  s t r iv e f o r  u n a n im o u s d e c is io n s .1 2

E v e n tu a l ly , o f  c o u r s e , th e C o u r t’ s c o n s e n s u s 

d is in te g r a te d i n  M illiken v. B rad ley)3 th e 5 - 4  

d e c is io n th a t o v e r tu r n e d a m u l t i - d is t r ic t d e s e g r e

g a t io n p la n a p p r o v e d b y  a  f e d e r a l j u d g e i n  D e tr o i t . 

J u s t ic e M a r s h a l l f i le d  a  c o m p e l l in g d is s e n t d e c r y

in g th e m a jo r i ty ’ s h o ld in g th a t th e r e m e d y f o r  

d e c a d e s o f  o f f ic ia l  s e g r e g a t io n i n  D e tr o i t c o u ld 

n o t e x te n d b e y o n d th e c i ty  i t s e l f , e v e n th o u g h tw o  

th i r d s o f  th a t c i ty ’ s s tu d e n ts w e r e n o w  A f r o -  

A m e r ic a n .1 4 A s J u s t ic e M a r s h a l l o b s e r v e d , a 

r e m e d y th u s c o n f in e d “ s im p ly d [ id ]  n o t p r o m is e 

to  a c h ie v e a c tu a l d e s e g r e g a t io n a t a l l ,” 1 5 a n d h e 

w a r n e d th a t “ u n le s s o u r c h i ld r e n b e g in to  l e a r n 

to g e th e r , th e r e i s l i t t le  h o p e th a t o u r p e o p le w i l l  

e v e r l e a r n to  l i v e  to g e th e r .” 1 6

J u s t ic e M a r s h a l l’ s d is s e n t m a y w e l l  h a v e m a d e 

th e C o u r t m o r e r e s p o n s iv e to  t h e p l ig h t o f  D e tr o i t’ s 

s c h o o lc h i ld r e n w h e n th e c a s e r e tu r n e d b e f o r e u s 

i n  M illiken v . B rad ley (M illiken II)) 1 O n th a t 

o c c a s io n , th e C o u r t u n a n im o u s ly u p h e ld a d e s e g

r e g a t io n p la n th a t , a l th o u g h l im i te d to  D e tr o i t , 

b r o k e n e w  g r o u n d b y  r e q u i r in g r e m e d ia l e d u c a

t io n  p r o g r a m s a s p a r t o f  th e p la n to  r e d r e s s d is

c r im in a t io n .1 8 A n d  J u s t ic e M a r s h a l l’ s i n f lu e n c e 

w a s f e l t a g a in tw o  y e a r s l a te r w h e n th e C o u r t 

in f e r r e d d e j u r e s e g r e g a t io n f r o m  a s e r ie s o f  

a d m in is t r a t iv e d e c is io n s i n  C o lu m b u s , O h io th a t 

c o u ld n o t “ r e a s o n a b ly b e e x p la in e d w i th o u t r e f e r

e n c e to r a c ia l c o n c e r n s .” 1 9 I n s u m , J u s t ic e 

M a r s h a l l’ s p e r s u a s iv e v o ic e m a d e a l l o f  u s m o r e 

s e n s i t i v e to th e l e g a c y o f  d is c r im in a t io n . A s  

P r e s id e n t J o h n s o n p r e d ic te d a t th e t im e o f  h is 

n o m in a t io n , p la c in g T h u r g o o d M a r s h a l l o n th e 

C o u r t w a s “ th e r ig h t th in g  to  d o , th e r ig h t t im e to  

d o  i t ,  th e r ig h t m a n a n d th e r ig h t  p la c e .” 2 0 T h is w a s 

t r u e n o t o n ly  i n  th e d e s e g r e g a t io n e r a , b u t a ls o i n  

la te r y e a r s , w h e n q u e s t io n s s u c h a s a f f i r m a t iv e 

a c t io n r e a c h e d th e C o u r t .2 1
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In  LKJIHGFEDCBAL o g a n V a lle y P la za , Justice Marshall  wrote the majority  opinion  expanding the “ public  forum ”  doctrine;  

suburban shopping centers, like this one in Mount  Prospect, IL.,  could be targeted by picketing in the 

decision.

J u s t ic e M a r s h a l l w a s th e “ r ig h t m a n”  i n  c o u n t

l e s s o th e r w a y s , o f  c o u r s e , r a n g in g f a r b e y o n d 

c a s e s i n v o lv in g  r a c ia l e q u a l i ty . H is  c o n s t i tu t io n a l 

v is io n , l i k e  h is c o u r t r o o m e x p e r ie n c e , w a s b r o a d , 

a n d s o w e r e h is i n s ig h ts . T o  m e , th r e e c r u c ia l 

a r e a s o f  h is c o n s t i tu t io n a l v is io n s ta n d o u t : th e 

F i r s t A m e n d m e n t , th e r ig h ts o f  c r im in a l d e f e n

d a n ts , a n d th e d e a th p e n a l ty .

I n  h is f i r s t  T e r m  o n  th e C o u r t , J u s t ic e M a r s h a l l 

w r o te th e m a jo r i ty o p in io n UTSRQPONMLKJIHGFEDCBAm A m algam ated F ood 

E m ployees U nion L oca l, 590 v. L ogan V alley 

P laza , Inc.,2 2 w h ic h s ig n i f i c a n t ly e x p a n d e d th e 

“ p u b l ic f o r u m ”  d o c t r in e . T h e i s s u e i n  th a t c a s e 

w a s w h e th e r o w n e r s o f  a l a r g e s h o p p in g m a l l 

c o u ld i n v o k e p r iv a te p r o p e r ty r ig h ts to  e x c lu d e 

p ic k e te r s .2 3 J u s t ic e M a r s h a l l r e c o g n iz e d s h o p p in g 

c e n te r s a s th e s u b u r b a n c o u n te r p a r ts o f  c e n t r a l b u s i

n e s s d is t r ic ts a n d c o n c lu d e d th a t p ic k e t in g a n d o th e r 

p r o te c te d e x p r e s s io n c o u ld n o t b e p r o h ib i te d ?4

L ogan V alley P laza w a s s o o n f o l lo w e d b y  

T h u r g o o d’ s o p in io n i n  a n o th e r l a n d m a r k c a s e : 

Stan ley v. G eorg ia .™ T h e d e f e n d a n t th e r e h a d 

b e e n c o n v ic te d o f  p o s s e s s in g o b s c e n e m a te r ia l 

a f te r o f f ic e r s w h o w e r e s e a r c h in g h is h o m e f o r  

e v id e n c e o f  b o o k m a k in g c a m e u p o n a n a l le g e d ly

o b s c e n e f i lm .  I n  c la im in g th a t th is a r r e s t v io la te d 

th e F i r s t A m e n d m e n t , th e d e f e n d a n t h a d to  o v e r

c o m e th e C o u r t’ s e s ta b l is h e d v ie w — r e i te r a te d i n  

a n o p in io n th a t I  h a d r e c e n t ly w r i t te n2 6— th a t o b 

s c e n e m a te r ia l w a s n o t p r o te c te d b y  th e C o n s t i tu

t io n . J u s t ic e M a r s h a l l p r o p e r ly l im i te d  s u c h p r io r 

h o ld in g s to  c a s e s i n v o lv in g  s o m e p u b l ic a c t iv i ty ; 

m e r e p r iv a te p o s s e s s io n o f  o b s c e n e m a te r ia ls , h e 

c o n c lu d e d , c o u ld n o t b e s u b je c t to  p r o s e c u t io n .2 7 

“ I f  th e F i r s t A m e n d m e n t m e a n s a n y th in g ,”  h e 

w r o te , “ i t m e a n s th a t a S ta te h a s n o b u s in e s s 

te l l in g  a  m a n , s i t t in g  a lo n e i n  h is o w n  h o u s e , w h a t 

b o o k s h e m a y r e a d o r  w h a t f i lm s  h e m a y w a tc h .” 2 8

T h r e e y e a r s l a te r , J u s t ic e M a r s h a l l a u th o r e d 

a n e q u a l p r o te c t io n d e c is io n th a t s ig n i f i c a n t ly c u r

ta i le d c o n te n t - b a s e d l im i ta t io n s o n s p e e c h . I n  P o

l ice D epartm ent v . M osley,19 a  b la c k p o s ta l w o r k e r 

w a s p r e v e n te d f r o m  p r o te s t in g d is c r im in a to r y p o l i 

c ie s o n a s id e w a lk a d ja c e n t to  a h ig h s c h o o l . T h e 

p e r t in e n t o r d in a n c e b a r r e d s u c h d e m o n s t r a t io n s 

d u r in g s c h o o l h o u r s b u t e x e m p te d l a b o r p ic k e te r s 

f r o m  th e r e s t r ic t io n . J u s t ic e M a r s h a l l f o u n d th is 

p r e f e r e n c e f o r  c e r ta in p ic k e te r s u n c o n s t i tu t io n a l . 

H e o b s e r v e d th a t g o v e r n m e n t “ m a y n o t s e le c t 

w h ic h i s s u e s a r e w o r th d is c u s s in g o r d e b a t in g i n
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Justices Brennan and Marshall  served on the Bench 

together for  twenty-three years and developed a 

close friendship. They are shown here exchanging 

a private  joke.

p u b l ic f a c i l i t ie s .. . . T h e r e i s  a n ‘ e q u a l i ty o f  s ta tu s 

in  th e f ie ld  o f  i d e a s .’ ” 3 0 J u s t ic e M a r s h a l l e x te n d e d 

th is f in d in g  f i f te e n y e a r s l a te r w h e n h e i n v a l id a te d a 

s a le s ta x th a t e x e m p te d c e r ta in j o u r n a ls s u c h a s 

r e l ig io u s a n d s p o r ts p u b l ic a t io n s .3 '

U n d e r ly in g e a c h o f  th e s e a d v a n c e s i n  F i r s t 

A m e n d m e n t d o c t r in e w a s a  p e r s o n a l a w a r e n e s s o f  

th e F i r s t A m e n d m e n t’ s c e n t r a l m e a n in g . M o r e  th a n 

a n y o th e r J u s t ic e o n  th e C o u r t , T h u r g o o d M a r s h a l l 

k n e w  w h a t i t  w a s l i k e  to  s ta n d u p f o r  u n p o p u la r 

i d e a s . T h e v o ic e o f  e x p e r ie n c e e c h o e s i n  h is 

r e m in d e r th a t “ e q u a l p r o te c t io n .. . i s c lo s e ly i n te r

tw in e d w i th  F i r s t A m e n d m e n t i n te r e s ts” 3 2 a n d i n  

h is r e m a r k th a t r e s t r ic t io n s o n f r e e s p e e c h m ig h t 

e x c lu d e n o t o n ly  th e l a b o r p ic k e te r s a r r e s te d i n  UTSRQPONMLKJIHGFEDCBA
L ogan V alley P laza , b u t a ls o “ c o n s u m e r s p r o te s t

in g . . . o v e r p r ic e d m e r c h a n d is e , a n d m in o r i ty  

g r o u p s s e e k in g n o n d is c r im in a to r y h i r in g p o lc ie s .” 3 3

T h u r g o o d a ls o k n e w  w h a t i t  w a s l i k e  to  s ta n d 

u p f o r  u n p o p u la r c l ie n ts . H e o f te n d e f e n d e d m e n 

a n d w o m e n w h o h a d n o o th e r l a w y e r . T h e s e 

e x p e r ie n c e s g a v e h im  a s p e c ia l a p p r e c ia t io n f o r  

th e c o n s t i tu t io n a l r ig h ts o f  th o s e a c c u s e d o f  c r im e s . 

H e v ie w e d th e B i l l  o f  R ig h ts’  k e y  p r o te c t io n s f o r  

th e a c c u s e d a s m a g n i f ic e n t b u t f r a g i le c r e a t io n s - 

- m a g n i f i c e n t b e c a u s e th e y s e e k to  s h ie ld i n d iv id u 

a ls f r o m  th e o v e r w e e n in g p o w e r o f  th e s ta te ; 

f r a g i le b e c a u s e s u c h s h ie ld s c a n e a s i ly c r u m b le i f  

c o u r ts c r e a te e x c e p t io n s o r n a r r o w th e i r s c o p e . 

M o r e th a n a n y o th e r r e c e n t m e m b e r o f  th e C o u r t , 

J u s t ic e M a r s h a l l l e a v e s a l e g a c y o f  p o w e r f u l 

d is s e n ts p r o te s t in g th e c u r ta i lm e n t o f  d e f e n d a n ts’  

r ig h ts— d is s e n ts w i th  a  v is io n  o f  f a i r n e s s a n d o r d e r 

th a t i s s t i r r in g i n  i t s c la r i ty .

I n  R aw lings v . K entucky,3 4 f o r  e x a m p le , J u s

t i c e M a r s h a l l p r o te s te d th e C o u r t’ s r e t r e n c h m e n t 

i n  i t s  F o u r th A m e n d m e n t d o c t r in e . R a w l in g s w a s 

c o n v ic te d o f  p o s s e s s in g c o n t r a b a n d th a t h a d b e e n 

s e iz e d i n  a s e a r c h o f  a f r ie n d ’ s p u r s e . T h e p u r s e 

s e a r c h w a s c o n c e d e d ly i l l e g a l , b u t th e m a jo r i ty 

h e ld th a t th e d e f e n d a n t h a d n o  “ s u b je c t iv e e x p e c

ta t io n”  o f  p r iv a c y i n  th e o th e r p e r s o n’ s p u r s e a n d 

th e r e f o r e l a c k e d s ta n d in g to  c h a l le n g e th e s e iz u r e 

o f  i te m s h e h im s e l f o w n e d . I n  d is s e n t , J u s t ic e 

M a r s h a l l n o te d th a t “ [ t ] h e h is to r y o f  th e F o u r th 

A m e n d m e n t ,”  a s w e l l a s th e C o u r t’ s p r io r e n

f o r c e m e n t o f  i t , “ s h o w s th a t i t  w a s d e s ig n e d to  

p r o te c t p r o p e r ty i n te r e s ts a s w e l l  a s p r iv a c y i n te r

e s ts .” 3 5 T h e F o u r th A m e n d m e n t’ s te x t , J u s t ic e 

M a r s h a l l r e m in d e d u s , a s s u r e s [ t ] h e  r ig h t o f  th e 

p e o p le to  b e s e c u r e in  th e i r p e r s o n s .. . a n d e f f e c ts 

aga inst u n r e a s o n a b le s e a r c h e s a n d s e iz u r e s ,” ’ 3 6 

a n d th u s , i f  “ p r o p e r ty w a s s e iz e d a s th e r e s u l t o f  a n 

u n r e a s o n a b le s e a r c h , th e s e iz u r e c a n n o t b e o th e r 

th a n u n r e a s o n a b le .” 3 7

J u s t ic e M a r s h a l l’ s e s s e n t ia l p o in t m R aw lings 

w a s th a t w e s h o u ld n o t a d ju s t c o n s t i tu t io n a l d o c

t r in e to e n h a n c e “ th e g o v e r n m e n t’ s a b i l i t y  to  

o b ta in c r im in a l c o n v ic t io n s ,” 3 8  b e c a u s e th e p r o p e r 

“ b a la n c e”  b e tw e e n g o v e r n m e n t i n te r e s ts a n d i n d i 

v id u a l l i b e r ty  w a s c h o s e n l o n g a g o b y  th o s e w h o  

f r a m e d th e B i l l  o f  R ig h ts . T h is im p o r ta n t in s ig h t 

r e c u r r e d o f te n i n  T h u r g o o d’ s w r i t in g s .3 9 A  f e w  

y e a r s l a te r , i n  N ew Y ork v . Q uarles,4 0 h e d e

n o u n c e d a s im i la r s a c r i f i c e o f  F i f th  A m e n d m e n t 

r ig h ts to  th e p e r c e iv e d n e e d s o f  l a w  e n f o r c e m e n t . 

T h e Q uarles C o u r t c r e a te d a “ p u b l ic s a f e ty”  e x 

c e p t io n to th e r e q u i r e m e n t th a t d e f e n d a n ts i n  

p o l ic e c u s to d y b e i n f o r m e d o f  th e i r r ig h t  to  r e m a in 

s i le n tb e f o r e in te r r o g a t io n . “ T h o u g h th e m a jo r i ty’ s 

o p in io n i s c lo a k e d i n  th e b e g u i l in g l a n g u a g e o f  

u t i l i ta r ia n is m ,”  J u s t ic e M a r s h a l l w a r n e d , “ th e C o u r t 

h a s s a n c t io n e d sub silen tio c r im in a l p r o s e c u t io n s 

b a s e d o n  c o m p e l le d s e l f - in c r im in a t in g s ta te m e n ts .” 4 1

J u s t ic e M a r s h a l l’ s m o s t e lo q u e n t d e f e n s e o f  

c o n s t i tu t io n a l p r o te c t io n s , h o w e v e r , w a s l i k e ly  

h is d is s e n t i n  U nited S ta tes v . Salerno .*1 I n  th a t
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c a s e , th e C o u r t a p p r o v e d th e p o te n t ia l l y u n l im i te d 

d e te n t io n o f  i n d ic te d d e f e n d a n ts b a s e d o n  a  s h o w

i n g  o f  f u tu r e d a n g e r o u s n e s s th a t n e e d o n ly  s a t is f y 

th e “ b e y o n d a  r e a s o n a b le d o u b t”  s ta n d a r d . J u s t ic e 

M a r s h a l l d e n o u n c e d th e d e te n t io n l a w  f o r  v io la t

i n g  th e p r e s u m p t io n o f  i n n o c e n c e a n d th e p r o te c

t io n a g a in s t e x c e s s iv e b a i l . “ S u c h s ta tu te s ,”  

M a r s h a l l w r o te , “ [ w h ic h  a r e ] c o n s is te n t w i th  th e 

u s a g e s o f  t y r a n n y a n d th e e x c e s s e s o f  w h a t b i t te r 

e x p e r ie n c e te a c h e s u s to  c a l l th e p o l ic e s ta te , h a v e 

l o n g b e e n th o u g h t i n c o m p a t ib le w i th  th e f u n d a

m e n ta l h u m a n r ig h ts p r o te c te d b y  o u r C o n s t i tu

t io n .” 4 3 T h e c lo s in g p a r a g r a p h o f  th e UTSRQPONMLKJIHGFEDCBASalerno 

d is s e n t c a p tu r e d i n s o m b e r to n e s J u s t ic e 

M a r s h a l l’ s s e n s e o f  j u d ic ia l d u ty to w a r d th e 

r ig h ts o f  th e a c c u s e d :ZYXWVUTSRQPONMLKJIHGFEDCBA

T h ro u g h o u t th e  w o rld  to d a y  th e re  a re  

m e n , w o m e n , a n d ch ild re n in te rn e d  

in d e fin ite ly , a w a itin g  tr ia ls . . .b e ca u se  

th e ir g o ve rn m e n ts b e lie ve  th e m  to  b e  

'd a n g e ro u s .' O u r  C o n s titu tio n , w h o se  

co n s tru c tio n  b e g a n  tw o  ce n tu rie s  a g o , 

ca n  sh e lte r u s  fo re ve r  fro m  th e  e v ils  o f 

su ch u n ch e cke d p o w e r. O ve r 2 0 0  

ye a rs  it  h a s  s lo w ly , th ro u g h  o u r  e ffo rts , 

g ro w n  m o re  d u ra b le , m o re  e xp a n s ive , 

a n d  m o re  ju s t. B u t it  ca n n o t p ro te c t u s  

if w e  la ck  th e  co u ra g e , a n d th e  se lf- 

re s tra in t, to  p ro te c t o u rse lve s .4 4

T h e n u m b e r a n d q u a l i ty  o f  J u s t ic e M a r s h a l l’ s 

d is s e n ts s h o u ld n o t o b s c u r e h is im p o r ta n t s u c

c e s s e s i n  th e r e a lm o f  d e f e n d a n ts’  r ig h ts . C h ie f 

a m o n g th e s e w a s h is c a m p a ig n to  e r a d ic a te d is

c r im in a t io n f r o m  j u r y  s e le c t io n p r o c e d u r e s . I n  a n 

o p in io n w r i t te n d u r in g h is f o u r th T e r m o n th e 

C o u r t , P eters v . K iff* 5 J u s t ic e M a r s h a l l u p h e ld a 

w h i te d e f e n d a n t’ s  c la im  th a t h is d u e p r o c e s s r ig h ts 

w e r e v io la te d b y  th e s y s te m a t ic e x c lu s io n o f  b la c k s 

f r o m  g r a n d a n d p e t i t j u r ie s . H e a r g u e d th a t , e v e n 

i f  r a c e w a s n o t a n i s s u e i n  th e t r ia l , s u c h j u r o r 

e x c lu s io n s c o u ld r e n d e r th e t r ia l  u n f a i r b y  n a r r o w

i n g  th e r a n g e o f  j u r o r b a c k g r o u n d s . N o tw i th 

s ta n d in g th e d i f f i c u l ty  o f  p r o v in g s u c h u n f a i r n e s s , 

J u s t ic e M a r s h a l l b e l ie v e d th e v e r y r i s k o f  i t s  

e x is te n c e o f f e n d e d d u e p r o c e s s . O n ly  tw o  o th e r 

J u s t ic e s j o in e d h is p lu r a l i ty o p in io n .4 6 I t  s e e m s 

f a i r  to  s a y , h o w e v e r , th a t h is v ie w  h a s u l t im a te ly 

p r e v a i le d . I n  th e 1 9 9 0 T e r m , i n P o w e r s v . O hio? '1 

th e C o u r t u p h e ld b y  a d e c is iv e m a r g in a w h i te

d e f e n d a n t’ s c la im  th a t a  p r o s e c u to r’ s d is c r im in a

to r y  u s e o f  p e r e m p to r y c h a l le n g e s a g a in s t b la c k 

p o te n t ia l j u r o r s e n t i t le d h im  to  a n e w  t r ia l . A l 

th o u g h th e f o c u s i n  P ow ers u p o n th e r ig h ts o f  

e x c lu d e d j u r o r s d i f f e r e d s o m e w h a t f r o m  J u s t ic e 

M a r s h a l l’ s a n a ly s is m P eters, th e d e c is io n c le a r ly 

r e f le c te d h is o r ig in a l c o n c e r n , b e c a u s e i t a c

k n o w le d g e d th a t “ d is c r im in a t io n i n  th e s e le c t io n 

o f  j u r o r s . . .p la c e s th e f a i r n e s s o f  a c r im in a l 

p r o c e e d in g i n  d o u b t .” 4 8

J u s t ic e M a r s h a l l ’  s  o p in io n 'm B ounds v. Sm ith ,119 

h a s h a d a c o m p a r a b le im p a c t o n th e r ig h ts o f  

p r is o n e r s . B ounds r e q u i r e d th a t p r is o n e r s b e 

p r o v id e d l a w  l i b r a r ie s o r l e g a l a s s is ta n c e to  p r e

s e r v e th e i r r ig h t o f  a c c e s s to  f e d e r a l c o u r ts . J u s t ic e 

M a r s h a l l’ s o p in io n f o r  th e C o u r t b e s p o k e a  f a m i l

i a r i ty  w i th  th e p l ig h t o f  u n s c h o o le d l i t ig a n ts . A  

p r o  s e p r is o n e r , h e n o te d , h a s a s m u c h n e e d a s a n y 

l a w y e r to  “ r e s e a r c h [ ] s u c h i s s u e s a s j u r is d ic t io n , 

v e n u e , s ta n d in g , e x h a u s t io n o f  r e m e d ie s , p r o p e r 

p a r t ie s p la in t i f f  a n d d e f e n d a n t , a n d t y p e s o f  r e l ie f 

a v a i la b le .” 5 0  N o  o n e f a m i l ia r w i th  to d a y’ s f e d e r a l 

c o u r t d o c k e ts c o u ld f a i l  to  a p p r e c ia te th e im p a c t o f  

B ounds, f o r  i t  h a s e n a b le d p r is o n e r s n o t o n ly  to  

c h a l le n g e u n f a i r c o n v ic t io n s , b u t a ls o to  p la c e 

b e f o r e th e c o u r ts c la im s o f  p r is o n m is t r e a tm e n t 

a n d u n c o n s t i tu t io n a l c o n d i t io n s .

B e c a u s e I  h a v e e m p h a s iz e d th e e f f e c t th a t 

T h u r g o o d’ s e x p e r ie n c e s i n  h is e a r ly y e a r s h a d o n  

h is o p in io n s , I  s h o u ld p e r h a p s e x p la in h o w  I  h a v e 

c o m e to  k n o w  th e d e ta i ls o f  h is e a r ly l i f e . T h e 

c h ie f a n d s u r e ly th e m o s t e n jo y a b le s o u r c e o f  s u c h 

k n o w le d g e h a s b e e n T h u r g o o d h im s e l f ; h e i s  

s im p ly u n s u r p a s s e d a s a r a c o n te u r . O n m a n y 

o c c a s io n s , s o m e f a c t o r  e v e n t w i l l  r e m in d h im  o f  

a n e a r l ie r e p is o d e i n  h is r i c h ly  v a r ie d l i f e . W h e n 

th a t m o m e n t a r r iv e s , a  f l i c k e r  o f  r e c o l le c te d a m u s e

m e n t p a s s e s o v e r h is f a c e , th e m a g ic w o r d s “ Y o u  

k n o w .. .”  s ig n a l th e o n s e t o f  a n o th e r ta le , a n d s o o n 

T h u r g o o d h a s p lu n g e d h is a u d ie n c e i n to  a d i f f e r 

e n t w o r ld . T h e l o c a le s a r e v a r ie d— f r o m  d u s ty 

c o u r t r o o m s i n  th e D e e p S o u th , to  a c o n f r o n ta t io n 

w i th  G e n e r a l M a c A r th u r i n  th e F a r E a s t , to  th e 

d r a f t in g s e s s io n s f o r th e K e n y a n C o n s t i tu t io n . 

T h e y a r e b r o u g h t to  l i f e  b y  a l l th e t r i c k s o f  th e 

s to r y te l le r’ s a r t : th e f lu id  v o ic e , th e m o b i le e y e

b r o w s , th e s id e lo n g g la n c e , th e p r e g n a n t p a u s e , 

a n d th e w r y  s m i le .

T h e s to r ie s a r e n e v e r s e l f - a g g r a n d iz in g ; i n 

d e e d , th e y o f te n f o c u s u p o n s o m e o n e e ls e . T h e y 

h a v e p r o v id e d m a n y w i th  a m u s e m e n t , b u t th e y
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h a v e a ls o g iv e n a l l o f  T h u r g o o d’ s c o l le a g u e s 

r e m a r k a b le g l im p s e s o f  h is e x p e r ie n c e s - o f th e 

t im e w h e n h e w a s r u n d o w n b y  h o s t i le s h e r i f f s 

w h o  t r ie d  to  f r a m e h im  o n  a d r u n k d r iv in g  c h a r g e , 

o r w h e n a p r e a c h e r w i th  w h o m  h e w a s w o r k in g  

c a m e w i th in  a  f e w  m in u te s o f  b e in g l y n c h e d a t th e 

r i v e r s id e , o r w h e n a y o u n g d e f e n d a n t f a c in g th e 

d e a th p e n a l ty a s s e r te d h is i n n o c e n c e a n d r e f u s e d 

to  a c c e p t a p le a b a r g a in o f  l i f e  im p r is o n m e n t , o r 

w h e n th e K u  K lu x  K ia n  w a r n e d h im  n o t to  s ta y i n  

to w n d u r in g t r ia l ( a n d th e w o r d w e n t o u t i n  th e 

b la c k c o m m u n i ty th a t m e n w e r e n e e d e d “ to  s i t u p  

w i th  a  s ic k  r e la t iv e”  a t th e h o u s e w h e r e T h u r g o o d 

s ta y e d ) , o r  w h e n a  l o n g - s h o t l a w s u i t u n e x p e c te d ly 

c r e a te d th e T u s k e e g e e A i r m e n , o r o f  c o u n t le s s 

o th e r e p is o d e s i n  a n d o u t o f  th e c o u r t r o o m .

W h a t p r o m p ts th e s e s to r ie s ? J u s t ic e M a r s h a l l 

th o r o u g h ly e n jo y s g o o d ( a n d e v e n b a d ) j o k e s , o f  

c o u r s e , a n d th e s to r ie s a r e p e p p e r e d w i th  th e m , 

e v e n i n  th e m id s t o f  g r im m e r n a r r a t iv e s . B u t , a s  

I  h a v e s u g g e s te d , th e a n e c d o te s s e r v e a d e e p e r 

p u r p o s e . I n  s o m e c a s e s , I  th in k , th e y a r e h is w a y  

o f  p r e s e r v in g th e p a s t w h i le p u r g in g i t o f  i t sZYXWVUTSRQPONMLKJIHGFEDCBA

John Major  Young, Jr.  sitting  in  his death row  cell 

in  Canon City,  Colorado, June 1972. His sentence 

was overturned after the Supreme Court, in  LKJIHGFEDCBA
F u rm a n  v . G e o rg ia , halted capital punishment 

temporarily.

u g l in e s s i n  h is l i f e . B u t th e y a r e a ls o a f o r m  o f  

e d u c a t io n f o r  th e r e s t o f  u s . S u r e ly J u s t ic e M a r

s h a l l r e c o g n iz e d th a t th e s to r ie s m a d e u s— h is 

c o l le a g u e s— c o n f r o n t w a lk s o f  l i f e  w e h a d n e v e r 

k n o w n . T h a t , to o , h a s b e e n p a r t o f  th e v o ic e th a t 

T h u r g o o d M a r s h a l l b r o u g h t to  th e C o u r t .

I  h a v e l e f t  f o r  l a s t m y  c o m m e n ts o n  o n e o th e r 

a s p e c t o f  J u s t ic e M a r s h a l l’ s j u r is p r u d e n c e : h is 

v ie w s o n  th e d e a th p e n a l ty . T h u r g o o d a n d I , o f  

c o u r s e , w e r e a lo n e o n  th e C o u r t i n  b e l ie v in g th a t 

c a p i ta l p u n is h m e n t w a s i n  a l l c a s e s b a r r e d a s 

“ c r u e l a n d u n u s u a l p u n is h m e n t”  u n d e r th e E ig h th 

A m e n d m e n t . I n  h is s ix ty - p a g e c o n c u r r e n c e i n  UTSRQPONMLKJIHGFEDCBA
F urm anv. G eorg ia ,5 1 J u s t ic e M a r s h a l l c a n v a s s e d 

a  v a s t a r r a y o f  h is to r ic a l a n d s o c ia l s c ie n c e m a te

r ia ls to  d e m o n s t r a te th a t p u n is h m e n ts a r e d e e m e d 

“ c r u e l”  i f  e x c e s s iv e a n d th a t , w h e n j u d g e d b y  a n y 

a c c e p ta b le th e o r y o f  p u n is h m e n t , th e d e a th p e n

a l ty  i s e x c e s s iv e . J u s t ic e M a r s h a l l h e ld to  th a t 

v ie w , e v e n w h e n f o u r y e a r s l a te r th e r e s t o f  th e 

C o u r t a g a in p e r m i t te d d e a th p e n a l t ie s .5 2 B u t h e 

n e v e r b e c a m e c o m p la c e n t i n  h is o p p o s i t io n . 

R a th e r , a s o n e s c h o la r h a s p o in te d o u t ,5 3 h e c h a l

l e n g e d th e m a jo r i ty v ie w  o n i t s o w n te r m s b y  

a r g u in g th a t th e r e w e r e i n s u f f i c ie n t s a f e g u a r d s to  

e n s u r e th e “ r e l ia b i l i t y ”  o f  c a p i ta l s e n te n c in g—  

s a f e g u a r d s th a t s e v e r a l o th e r J u s t ic e s f o u n d c o n

s t i tu t io n a l i ty n e c e s s a r y . J u s t ic e M a r s h a l l’ s d e d i

c a t io n to  th is ta s k h a s b e e n r e m a r k a b le . P e r h a p s 

f e w  o u ts id e th e C o u r t r e a l iz e th a t , q u i te a p a r t f r o m  

h is g e n e r a l o p p o s i t io n to  a l l  e x e c u t io n s , T h u r g o o d 

h a s f i le d  m o r e th a n 1 5 0 d is s e n ts f r o m  “ d e n ia l o f  

c e r t io r a r i”  i n  c a p i ta l c a s e s . T h e s e d is s e n ts c a l le d 

h is c o l le a g u e s’ a t te n t io n to  p a r t ic u la r p r o b le m s , 

o f te n i n v o lv in g  p r o c e d u r a l u n f a i r n e s s , i n  th e im 

p o s i t io n o f  i n d iv id u a l d e a th s e n te n c e s th a t h e 

th o u g h t w a r r a n te d r e v ie w .

I n  c a s e s th a t th e C o u r t d id  r e v ie w , J u s t ic e 

M a r s h a l l s u c c e e d e d i n  im p le m e n t in g s o m e c r u

c ia l r e f o r m s . In  A kev. O klahom a,5 4h is m a jo r i ty 

o p in io n h e ld th a t a n i n d ig e n t d e f e n d a n t w a s e n

t i t le d  to  h a v e a p s y c h ia t r is t p r e s e n t h is i n s a n i ty 

d e f e n s e to  a m u r d e r c h a r g e a n d r e s p o n d e d to  th e 

p r o s e c u to r’ s c la im  ( in  s e e k in g th e d e a th p e n a l ty ) 

r e g a r d in g th e d e f e n d a n t’ s f u tu r e d a n g e r o u s n e s s . 

A n d  i n  F ord v . W ainw righ t,5 5 J u s t ic e M a r s h a l l 

p e r s u a d e d a m a jo r i ty th a t th e e x e c u t io n o f  i n s a n e 

p r is o n e r s v io la te d th e E ig h th A m e n d m e n t ; i n  h is 

o p in io n , h e n o te d “ th e n a tu r a l a b h o r r e n c e c iv i l i z e d  

s o c ie t ie s f e e l a t k i l l in g  o n e w h o  h a s n o  c a p a c i ty to  

c o m e to  g r ip s w i th  h is o w n  c o n s c ie n c e .5 6
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a d v a n c e s i n  th e l a w , y e t th e y a ls o u n d e r s c o r e th e 

c o n t in u in g w r o n g o f  c a p i ta l p u n is h m e n t . J u s t ic e 

M a r s h a l l w o u ld n o t w a n t u s to  f o r g e t th a t . T e n 

y e a r s a g o , a t th e u n v e i l in g o f  a s ta tu e h o n o r in g 

h im  i n  h is h o m e c i ty  o f  B a l t im o r e , T h u r g o o d 

w a r n e d th e a s s e m b le d g u e s ts : “ I  j u s t w a n t to  b e 

s u r e th a t w h e n y o u  s e e th is s ta tu e , y o u  w o n ’ t  th in k  

th a t’ s th e e n d o f  i t . I  w o n ’ t  h a v e i t  th a t w a y . 

T h e r e’ s to o m u c h w o r k  to  b e d o n e .” 5 7 I t  w a s 

t y p ic a l o f  T h u r g o o d to  e s c h e w c o m p la c e n c y e v e n 

a t th a t m o m e n t . H e  h a s n e v e r s to p p e d c h a l le n g in g 

u s to  m a k e th e C o n s t i tu t io n f u l f i l l  i t s  p r o m is e s f o r  a l l  

A m e r ic a n s ; h e h a s n e v e r s to p p e d c a l l in g u p o n ( in  

L in c o ln ’ s w o r d s ) “ th e b e t te r a n g e ls o f  o u r n a

tu r e .” 5 8 O n e c a n o n ly  h o p e th a t h is v o ic e w i l l  

c o n t in u e to  r e s o n a te i n  th e f u tu r e w o r k  o f  th e C o u r t .
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E d i to r’ s N o te : UTSRQPONMLKJIHGFEDCBAT h is artic le -w as orig ina lly prin ted 

in 44 Stan fo rd L aw R eview 1217 (1992). It is 

rep r in ted by perm ission . ©  1992 by the B oard of 

T rustees of the L eland Stan fo rd Jun io r U niversity .

I  w a s f r e s h o u t o f  S ta n f o r d L a w  S c h o o l , w o r k 

i n g  a s a c iv i l ia n  a t to r n e y i n  th e Q u a r te r m a s te r 

M a r k e t C e n te r , th e d a y T h u r g o o d M a r s h a l l

c h a n g e d th e n a t io n . H e h a d b e e n c h ip p in g a w a y 

a t th e b u i ld in g b lo c k s o f  a s e p a r a t is t s o c ie ty l o n g  

b e f o r e 1 9 5 4 , o f  c o u r s e , b u t i t  w a s th r o u g h B row n 

v. B oard of E duca tion ' th a t h e c o m p e l le d u s , a s a 

n a t io n , to  c o m e to  g r ip s w i th  s o m e o f  th e c o n t r a

d ic t io n s w i th in  o u r s e lv e s .

L ik e  m o s t o f  m y  c o u n te r p a r ts w h o  g r e w  u p  i n  

th e S o u th w e s t i n  th e 1 9 3 0 s a n d 1 9 4 0 s , I  h a d n o tZYXWVUTSRQPONMLKJIHGFEDCBA

The Burger  Court  the day of Justice O'Connor ’ s investiture. Justice Sandra Day O'Connor  and Justice 

Thurgood Marshall  served on the Court  together for  ten years. Both were firsts:  the first  woman and the 

first  African-American  to become an Associate Justice.
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b e e n p e r s o n a l ly e x p o s e d to  r a c ia l te n s io n s b e f o r e UTSRQPONMLKJIHGFEDCBA
B row n-, A r iz o n a d id  n o t h a v e a l a r g e A f r ic a n - 

A m e r ic a n p o p u la t io n th e n , a n d u n l ik e S o u th e r n 

s ta te s , i t  n e v e r a d o p te d a c /e ju re s y s te m o f  s e g r e

g a t io n . A l th o u g h I  h a d s p e n t a y e a r a s a n e ig h th 

g r a d e r i n  a p r e d o m in a te ly L a t in o p u b l ic s c h o o l i n  

N e w  M e x ic o , I h a d n o p e r s o n a l s e n s e , a s th e 

p la in t i f f  c h i ld r e n o f  T o p e k a S c h o o l D is t r ic t d id , o f  

b e in g a m in o r i ty  i n  a s o c ie ty th a t c a r e d p r im a r i l y  

f o r  th e m a jo r i ty .

B u t a s I  l i s te n e d th a t d a y to  J u s t ic e M a r s h a l l 

ta lk e lo q u e n t ly to th e m e d ia a b o u t th e s o c ia l 

s t ig m a s a n d l o s t o p p o r tu n i t ie s s u f f e r e d b y  A f r i 

c a n - A m e r ic a n c h i ld r e n i n  s ta te - im p o s e d s e g r e

g a te d s c h o o ls , m y  a w a r e n e s s o f  r a c e - b a s e d d is

p a r i t ie s d e e p e n e d . 1 d id  n o t , c o u ld n o t , k n o w  i t  

th e n , b u t th e m a n w h o w o u ld , a s a l a w y e r a n d 

j u r is t , c a p t iv a te th e n a t io n w o u ld a ls o , a s c o l

l e a g u e a n d f r ie n d , p r o f o u n d ly i n f lu e n c e m e .

A l th o u g h a l l o f  u s c o m e to  th e C o u r t w i th  o u r 

o w n p e r s o n a l h is to r ie s a n d e x p e r ie n c e s , J u s t ic e 

M a r s h a l l b r o u g h t a s p e c ia l p e r s p e c t iv e . H is  w a s 

th e e y e o f  a l a w y e r w h o h a d s e e n th e d e e p e s t 

w o u n d s i n  th e s o c ia l f a b r ic a n d u s e d l a w  to  h e lp 

h e a l th e m . H is w a s th e e a r o f  a c o u n s e lo r w h o  

u n d e r s to o d th e v u ln e r a b i l i t ie s o f  th e a c c u s e d a n d 

e s ta b l is h e d s a f e g u a r d s f o r  th e i r p r o te c t io n . H is  

w a s th e m o u th o f  a  m a n w h o  k n e w  th e a n g u is h o f  

th e s i le n c e d a n d g a v e th e m a v o ic e .

A t  o r a l a r g u m e n t a n d c o n f e r e n c e m e e t in g s , i n  

o p in io n s a n d d is s e n ts , J u s t ic e M a r s h a l l im p a r te d 

n o t o n ly  h is l e g a l a c u m e n b u t a ls o h is l i f e  e x p e r i

e n c e s , c o n s ta n t ly p u s h in g a n d p r o d d in g u s to  

r e s p o n d n o t o n ly  to  th e p e r s u a s iv e n e s s o f  l e g a l 

a r g u m e n t b u t a ls o to  th e p o w e r o f  m o r a l t r u th .

A l th o u g h 1 w a s c o n t in u a l ly i n s p i r e d b y  h is 

h is to r ic a c h ie v e m e n ts , 1  h a v e p e r h a p s b e e n m o s t 

p e r s o n a l ly a f f e c te d b y  J u s t ic e M a r s h a l l a s r a c o n -ZYXWVUTSRQPONMLKJIHGFEDCBA

P e a b o d y C o n s e r v a t o r y o f M u s ic

MT. VERNON PLACE AND CHARLES STREET 

BALTIMORE, MD.ZYXWVUTSRQPONMLKJIHGFEDCBA

CONSERVATORY OFFICE  

V i r g i n i a  Oa r t v . Secretary

H a r o l d  Ra n d o l p h , Director

'S '

«  n e x u s
. * • < « * ,?

A

- I

February 22, 1926.

Cornelius tfeshington, 
1333 Chapel St., 
Norfolk, Ta.

Dear Siri

I am sorry, but no colored stu
dents are aooepted at the Peabody Conservatory.

Very truly  yours.

Thurgood Marshall  spent much of  his career using the legal system to fight  racial  discrim ination. Racially 

restrictive admissions policies in education, such as those shown in this letter, were one of his major  

priorities.
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te u r . I t  w a s r a r e d u r in g o u r c o n f e r e n c e d e l ib e r a

t io n s th a t h e w o u ld  n o t s h a r e a n a n e c d o te , a  j o k e 

o r a  s to r y ; y e t , i n  m y  te n y e a r s o n  th e b e n c h w i th  

h im , I  c a n n o t r e c a l l e v e r h e a r in g th e s a m e “ T M ”  

s to r y tw ic e . I n  m y  e a r ly m o n th s a s th e j u n io r 

J u s t ic e , I  l o o k e d f o r w a r d to  th e s e ta le s a s w e lc o m e 

d iv e r s io n s f r o m  th e h e a v y , o f te n t r o u b le s o m e , 

ta s k o f  d e c id in g th e c o m p le x l e g a l i s s u e s b e f o r e 

u s . B u t o v e r t im e , a s I  h e a r d m o r e c le a r ly w h a t 

J u s t ic e M a r s h a l l w a s s a y in g , I  r e a l iz e d th a t b e h in d 

m o s t o f  th e a n e c d o te s w a s a r e le v a n t l e g a l p o in t .

I  w a s p a r t ic u la r ly m o v e d b y  a s to r y J u s t ic e 

M a r s h a l l to ld  d u r in g th e t im e th e C o u r t w a s c o n

s id e r in g a c a s e i n  w h ic h a n A f r ic a n - A m e r ic a n 

d e f e n d a n t c h a l le n g e d h is d e a th s e n te n c e a s r a

c ia l ly  b ia s e d . S o m e th in g i n  th e c o n v e r s a t io n 

c a u s e d h is e y e b r o w s to  r a is e c h a r a c te r is t ic a l ly , 

a n d w i th  a p r e g n a n t p a u s e , to  s a y : “ T h a t r e m in d s 

m e o f  a s to r y .”  A n d  s o i t  b e g a n , th is d e p ic t io n o f  

j u s t ic e i n  o p e r a t io n . “ Y o u  k n o w ,”  h e s a id :ZYXWVUTSRQPONMLKJIHGFEDCBA

I h a d a n in n o ce n t m a n  o n ce . H e  

w a s  a ccu se d  o f  ra p in g  a  w h ite  w o m a n .

T h e  g o ve rn m e n t to ld m e  if h e  w o u ld  

p le a d  g u ilty , h e ’d  o n ly  g e t life . I sa id  I 

co u ld n ’t  m a ke  th a t  d e c is io n ; I ’d  h a ve  to  

a sk  m y  c lie n t. S o  I to ld  h im  th a t if h e  

p le a d e d g u ilty , h e w o u ld n ’t g e t th e  

d e a th  se n te n ce .

H e  sa id , “P le a d  g u ilty  to  w h a t? ”

I sa id , “P le a d  g u ilty  to  ra p e .”

H e  sa id , “R a p in g  th a t  w o m a n ?  Y o u  

g o tta  b e  k id d in g . I w o n ’t d o  it.”

T h a t’s  w h e n  I kn e w  I h a d  a n  in n o 

ce n t m a n .

W h e n  th e  ju d g e  se n t th e  ju ro rs  o u t, 

h e to ld th e m  th a t th e y h a d th re e  

ch o ice s : N o t  g u ilty , g u ilty , o r  g u ilty  w ith  

m e rcy . “Y o u  u n d e rs ta n d  th o se  a re  th e  

th re e d iffe re n t p o ss ib le ch o ice s ,” h e  

in s tru c te d . B u t a fte r th e  ju ry  le ft, th e  

ju d g e  to ld  th e  p e o p le  in  th e  co u rtro o m  

th a t th e y  w e re  n o t to  m o ve  b e fo re  th e  

b a iliff  to o k  th e  d e fe n d a n t a w a y . I sa id , 

“W h a t h a p p e n e d to  ‘n o t g u ilty ’? ” T h e  

ju d g e  lo o ke d  a t  m e , a n d  sa id , “A re  yo u  

k id d in g ? ” Ju s t like  th a t. A n d h e  w a s 

th e “ju d g e .”

A s h e n e a r e d th e e n d o f  h is ta le , J u s t ic e 

M a r s h a l l l e a n e d f o r w a r d , p o in te d h is f in g e r a t n o

o n e i n  p a r t ic u la r , a n d s a id w i th  h is c h a r a c te r is t ic 

s ig n a l o f  f in a ls , “ E - e - e - e n d o f  th e S to r y . T h e g u y 

w a s f o u n d g u i l ty  a n d s e n te n c e d to  d e a th . B u t h e 

n e v e r r a p e d th a t w o m a n .”  H e p a u s e d , f l i c k in g  h is 

h a n d . “ O h w e l l ,”  h e a d d e d , “ h e w a s j u s ta N e g r o .”

W ith  th e a id  o f  t h is l o w - k e y  n a r r a t iv e , J u s t ic e 

M a r s h a l l m a d e h is o w n  l e g a l p o s i t io n q u i te c le a r : 

i n  h is v ie w  th e d e a th p e n a l ty w a s n o t o n ly  c r u e l 

a n d u n u s u a l p u n is h m e n t i n  v io la t io n  o f  th e E ig h th 

A m e n d m e n t , i t  h a d n e v e r b e e n , a n d c o u ld n e v e r 

b e , a d m in is te r e d f a i r l y  a n d f r e e o f  r a c ia l b ia s . 

A l th o u g h I  d is a g r e e d w i th  J u s t ic e M a r s h a l l a b o u t 

th e c o n s t i tu t io n a l v a l id i ty  o f  th e d e a th p e n a l ty , h is 

s to r y m a d e c le a r w h a t l e g a l b r ie f s o f te n o b s c u r e : 

th e im p a c t o f  l e g a l r u le s o n  h u m a n l i v e s . T h r o u g h 

h is s to r y , J u s t ic e M a r s h a l l r e m in d e d u s , o n c e 

a g a in , th a t th e l a w  i s n o t a n a b s t r a c t c o n c e p t 

r e m o v e d f r o m  th e s o c ie ty i t  s e r v e s , a n d th a t j u d g e s , 

a s s a f e g u a r d e d o f  th e C o n s t i tu t io n , m u s t c o n

s ta n t ly s t r iv e to  n a r r o w th e g a p b e tw e e n th e i d e a l 

o f  e q u a l j u s t ic e a n d th e r e a l i ty  o f  s o c ia l i n e q u a l i ty .

J u s t ic e M a r s h a l l’ s s to r ie s s e r v e d f o r  m e a n

o th e r f u n c t io n . B e n e a th h is w i t  a n d c h a r m a n d 

r a m b u n c t io u s n e s s , h e i s  a n i n te n s e ly p r iv a te m a n ; 

th e r e a r e s id e s to  h im  n o  o n e b u t h is f a m i ly  w i l l  

e v e r k n o w . B u t  o v e r th e y e a r s , a s h e s h a r e d s to r ie s 

o f  K ia n  v io le n c e a n d j u r y  b ia s , o f  c o - o p te d j u d g e s 

a n d d is h o n e s tp o l i t i c ia n s , I  h a v e g a in e d a n in s ig h t , 

a  p e e p h o le r e a l ly , i n to  th e c h a r a c te r o f  a  m a n w h o 

i s  a t o n c e e te r n a l ly a t p e a c e a n d p e r p e tu a l ly a t w a r .

“ S - a - a - a - n - d - r - a - a - a ,”  h e c a l le d o u t o n c e , “ d id  

I  e v e r te l l y o u a b o u t th e w e lc o m e I  r e c e iv e d i n  

M is s is s ip p i?”  I t  w a s e a r ly e v e n in g i n  a  s m a l l to w n  

i n  M is s is s ip p i i n  th e e a r ly 1 9 4 0 s a n d h e w a s 

w a i t in g  to  h o p th e n e x t t r a in  to  S h r e v e p o r t . “ I  w a s 

s ta r v in g ,”  h e to ld  m e , “ s o I  d e c id e d to  g o  o v e r to  

th is r e s ta u r a n t a n d s e e i f  o n e o f  th e c o o k s w o u ld  l e t 

m e i n  th e b a c k to  b u y a s a n d w ic h . Y o u  k n o w , 

th a t’ s h o w  w e d id  th in g s th e n ; th e f r o n t d o o r w a s 

s o i n c o n v e n ie n t ! ”  B e f o r e h e c o u ld g o  o v e r , J u s t ic e 

M a r s h a l l r e c o u n te d , “ a m a n o f  y o u r r a c e h o ld in g 

a p is to l s id le d u p . ‘ B o y ,’  h e s a id , ‘ w h a t a r e y o u 

d o in g i n  th e s e p a r ts ?’  I  s a id , ‘ I ’ m  w a i t in g  to  c a tc h 

th e n e x t t r a in .’ H e s a id , ‘ L is te n u p b o y  b e c a u s e 

I ’ m  o n ly  g o n n a te l l  y o u  th is o n c e . T h e l a s t t r a in  

th r o u g h h e r e i s a t f o u r p .m . a n d y o u b e t te r b e o n i tc u z 

n ig g e r s a in ’ t  w e lc o m e i n  th e s e p a r ts a f te r d a r k .’ ”

“ G u e s s w h a t ,”  J u s t ic e M a r s h a l l a d d e d , a 

tw in k le  c r e e p in g i n to  h is  e y e , “ I  w a s o n  th a t t r a in .”

W h a t J u s t ic e M a r s h a l l d id  n o t s a y , w h a t h e h a d 

n o  n e e d to  s a y , w a s h o w  p h y s ic a l ly th r e a te n in g
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The arraignment of George Crawford  on murder  charges in Leesburg, VA  in  1933 brought  out an array  

of legal talent for  his defense. Left  to right,  front,  W alter  W hite  and Edward  P. Lovette. Back, James G, 

Tyson, Leon A. Ranscome and Charles Houston. Houston was Marshall ’ s mentor at Howard  University  

and continued to influence his career long after  graduation.

a n d p e r s o n a l ly h u m i l ia t in g th e s i tu a t io n m u s t 

h a v e b e e n . L e f t  u n s p o k e n , to o , w a s th e a n g e r a n d 

f r u s t r a t io n a n y g r o w n m a n m u s t h a v e f e l t  a t b e in g 

c a l le d “ b o y ”  a n d r u n  o u t o f  to w n . I t  i s  n o t s u r p r is

i n g , r e a l ly , th a t th e s e s e n t im e n ts a r e r e le g a te d to  

th e b a c k d r o p ; u n l ik e m a n y n a t io n a l f ig u r e s , J u s

t i c e M a r s h a l l i s  n o t i n te r e s te d i n  p u b l ic iz in g th e 

r i s k s h e h a s ta k e n o r th e s a c r i f i c e s h e m a d e . 

I n s t in c t iv e ly , h e d o w n p la y s h is o w n  r o le , a s th o u g h 

i t  w e r e n a tu r a l to  h id e u n d e r t r a in s e a ts , o r e a r n 

$ 2 ,4 0 0 a y e a r a s a l a w y e r , o r w r i te b r ie f s o n a 

m a n u a l t y p e w r i te r b a la n c e d , i n  a m o v in g c a r , 

b e tw e e n h is k n e e s . T o J u s t ic e M a r s h a l l , th e s e 

h a r d s h ip s w a r r a n t n o c o m m e n t ; th e y a r e s im p ly  

th e n a tu r a l e x te n s io n o f  a  l i f e t im e  c r e d o o f  “ d o in g 

th e b e s t y o u  c a n w i th  w h a t y o u ’ v e g o t .”

B u t to  th o s e o f  u s w h o  h a v e t r a v e le d a  d i f f e r e n t 

r o a d , J u s t ic e M a r s h a l l’ s e x p e r ie n c e s a r e a s o u r c e 

o f  a m a z e m e n t a n d i n s p i r a t io n , n o t o n ly  b e c a u s e o f  

w h a t th e y r e v e a l a b o u t h im  b u t a ls o b e c a u s e o f  

w h a t th e y i n s t i l l i n , a n d a s k o f , u s . I  h a v e n o t 

e n c o u n te r e d p r e ju d ic e o n  a s u s ta in e d b a s is . B u t I  

h a v e e x p e r ie n c e d g e n d e r d is c r im in a t io n e n o u g h , 

s u c h a s w h e n l a w  f i r m s w o u ld o n ly  h i r e m e , a 

“ l a d y l a w y e r ,”  a s a l e g a l s e c r e ta r y , to  u n d e r s ta n d 

h o w  o n e c o u ld s e e k to  m in im iz e i n te r a c t io n w i th  

th o s e w h o a r e i n to le r a n t o f  d i f f e r e n c e . T h a t 

J u s t ic e M a r s h a l l n e v e r h id  f r o m  p r e ju d ic e b u t 

th r u s t h im s e l f , i n s te a d , i n to  i t s  m id s t h a s b e e n b o th 

a n e n c o u r a g e m e n t a n d a c h a l le n g e to  m e .

I  a s k e d h im , o n c e , h o w  h e m a n a g e d to  a v o id 

b e c o m in g d e s p o n d e n t f r o m  th e i n ju s t ic e s h e s a w .
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I n s te a d o f  r e s p o n d in g d i r e c t ly , h e to ld  m e a b o u t 

th e t im e h e a n d h is m e n to r , C h a r le s H a m i l to n 

H o u s to n , th e v ic e - d e a n a t H o w a r d L a w  S c h o o l , 

t r a v e le d to  L o u d o n C o u n ty , V i r g in ia , to  h e lp a 

m a n o n  t r ia l  f o r  h is l i f e .  T h e m a n , G e o r g e C r a w f o r d , 

h a d b e e n i n d ic te d b y  a n a l l - w h i te g r a n d j u r y  o f  

m u r d e r in g a w h i te w o m a n f r o m  a w e l l - to - d o 

V i r g in ia  f a m i ly , a s w e l l a s h e r w h i te m a id . D e

s p i te th e i r d e f e n s e c h a l le n g e to  th e e x c lu s io n o f  

A f r ic a n - A m e r ic a n s f r o m  th e j u r y , C r a w f o r d w a s 

c o n v ic te d o f  m u r d e r b y  a n a l l - w h i te j u r y , a n d 

s e n te n c e d to  l i f e .  “ Y o u  k n o w  s o m e th in g i s  w r o n g 

w i th  th e g o v e r n m e n t’ s c a s e ,”  J u s t ic e M a r s h a l l 

to ld  m e , “ w h e n a  N e g r o o n ly  g e ts l i f e  f o r  m u r d e r

i n g  a w h i te w o m a n .”

A f te r th e t r ia l , J u s t ic e M a r s h a l l s a id , th e 

m e d ia a s k e d i f  C r a w f o r d p la n n e d a n a p p e a l b a s e d 

o n  th e e x c lu s io n o f  A f r ic a n - A m e r ic a n s f r o m  th e 

j u r y . “ C r a w f o r d s a id , ‘ M r . H o u s to n , i f  I  h a v e 

a n o th e r t r ia l , a n d I  g o t l i f e  th is t im e , c o u ld th e y 

k i l l  m e th e n e x t t im e ?’  C h a r l ie to ld  h im  y e s . 

S o C r a w f o r d to ld C h a r l ie : ‘ T e l l th e m th e 

d e f e n d a n t r e s ts .’ ”

“ I  s t i l l  h a v e m ix e d f e e l in g s a b o u t th a t c a s e ,”  

J u s t ic e M a r s h a l l a d d e d . “ I  j u s t d o n’ t  b e l ie v e th a t 

g u y  g o t a f a i r  s h a k e . B u t w h a t a r e y o u g o in g to  

d o ?”  h e a s k e d . “ T h e r e a r e o n ly  tw o  c h o ic e s i n  l i f e :  

s to p a n d g o  o n . Y o u  te l l  m e , w h a t w o u ld  y o u  p ic k ?”

E v e n n o w , I  s t i l l  th in k  a b o u t J u s t ic e M a r s h a l l’ s 

b a c k h a n d e d r e s p o n s e , w o n d e r in g h o w  o n e c o n

f r o n ts , a s h e d id , th e d a r k e s t r e c e s s e s o f  h u m a n 

n a tu r e— b ig o t r y , h a t r e d , a n d s e l f i s h n e s s— a n d 

e m e r g e w h o l ly  i n ta c t . A l th o u g h I  p r o b a b ly w i l l  

n e v e r c o m p le te ly u n d e r s ta n d , p a r t o f  th e a n s w e r ,

I  th in k , l i e s i n  h is c a p a c i ty f o r  n a r r a t io n i t s e l f . H is  

s to r ie s r e f le c t a t r u ly  e x p a n s iv e p e r s o n a l i ty , th e 

p e r s p e c t iv e o f  a m a n w h o im m e r s e s h im s e l f i n  

h u m a n s u f f e r in g a n d th e n t r a n s la te s th a t s u f f e r in g 

i n  a  w a y  th a t o th e r s c a n b e a r a n d u n d e r s ta n d . T h e 

p a s t h e r e la te s— d o u s e d i n  h u m o r a n d s a d n e s s , 

t r a g e d y a n d t r iu m p h— i s  b u t a  m in o r o f  h im s e l f : a 

m a n w h o  s e e s th e w o r ld  e x a c t ly a s i t  i s  a n d p u s h e s 

o n  to  m a k e i t  w h a t i t  c a n b e c o m e . N o  o n e c o u ld 

h e lp b u t b e m o v e d b y  J u s t ic e T h u r g o o d M a r s h a l l’ s 

s p i r i t ; n o  o n e c o u ld a v o id b e in g to u c h e d b y  h is s o u l .

A s  I  c o n t in u e o n  th e b e n c h , a  f e w  s e a ts d o w n 

f r o m  w h e r e h e o n c e s a t , I  th in k  o f te n o f  J u s t ic e 

M a r s h a l l . I  r e m e m b e r th e m o r n in g w e f i r s t  m e t 

a n d th e a f te r n o o n h e l e f t  th e b e n c h . I  r e m e m b e r 

th e h is to r ic l a w  s u i ts h e b r o u g h t a n d th e th o u g h t f u l 

o p in io n s a n d d is s e n ts h e w r o te . I  r e c a l l h is

u n w a v e r in g c o m m i tm e n t to  th e p o o r , th e a c c u s e d , 

a n d th e d o w n t r o d d e n , a n d h is c o n s ta n t , im p a s

s io n e d r e p u d ia t io n o f  th e d e a th p e n a l ty . M o r e  th a n 

th a t , th o u g h , I  th in k o f  th e r a c o n te u r h im s e l f . 

O c c a s io n a l ly , a t C o n f e r e n c e m e e t in g s , I  s t i l l  c a tc h 

m y s e l f l o o k in g e x p e c ta n t ly f o r  h is r a is e d b r o w  

a n d h is tw in k l in g  e y e , h o p in g to  h e a r , j u s t o n c e 

m o r e , a n o th e r s to r y th a t w o u ld , b y  a n d b y , p e r h a p s 

c h a n g e th e w a y I  s e e th e w o r ld .

Endnotes

' 3 4 7 U .S . 4 8 3 ( 1 9 5 4 ) .
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M y  a s s o c ia t io n w i th  T h u r g o o d M a r s h a l l , th e n 

N a t io n a l A s s o c ia t io n f o r th e A d v a n c e m e n t o f  

C o lo r e d P e o p le ( N A A C P ) S p e c ia l C o u n s e l , b e

g a n i n  th e w a n in g m o n th s o f  1 9 4 4 . H e w a s 

l o o k in g  f o r  a n a s s is ta n t to  h e lp p r in c ip a l ly  i n  l e g a l 

r e s e a r c h a n d p r e t r ia l p r e p a r a t io n . I  i n te r v ie w e d 

f o r  th e j o b , a n d h e h i r e d m e o n  th e s p o t , I  b e l ie v e . 

A s a r u le T h u r g o o d m a d e d e c is io n s o f  th a t s o r t 

s w i f t l y . H e e i th e r to o k to  y o u o r h e d id  n o t . I  

w o r k e d c lo s e ly w i th  h im  f o r r o u g h ly th e n e x t 

d o z e n y e a r s , w h ic h f o r m e d p r o b a b ly th e m o s t 

g r a t i f y in g p e r io d o f  m y  l i f e , b o th p r o f e s s io n a l ly 

a n d p e r s o n a l ly . M u c h o f  th e g r a t i f i c a t io n w a s th e 

f o r tu i to u s r e s u l t o f  th e c i r c u m s ta n c e th a t th o s e 

y e a r s w e r e a  t im e o f  m o m e n to u s c h a n g e i n  th e l a w  

a s i t  a f f e c te d m in o r i ty  r ig h ts , a n d th o s e o f  u s o n  th e 

N A A C P l e g a l s ta f f w o r k in g u n d e r T h u r g o o d 

M a r s h a l l h a d th e e x h i la r a t in g f e e l in g th a t w e 

w e r e i n s t r u m e n ts m a k in g c h a n g e p o s s ib le . B u t 

th e f e e l in g o f  f u l f i l lm e n t a n d g r a t i f i c a t io n w a s 

a ls o th e r e s u l t o f  T h u r g o o d’ s s u r e g u id a n c e a n d 

tu te la g e .

B y  1 9 4 4 , T h u r g o o d w a s a l r e a d y a h e r o ic 

f ig u r e . H e w a s u n d o u b te d ly th e b e s t k n o w n b la c k 

l a w y e r in  th e c o u n t r y , a n d h e h a d r e c e n t ly w o n  a 

h is to r ic S u p r e m e C o u r t d e c is io n i n  UTSRQPONMLKJIHGFEDCBASm ith v. 

A llw righ t', o u t la w in g th e w h i te p r im a r y i n  th e 

S o u th . U n d e r h is e a s y b u t s u r e g u id a n c e m y  

c o l le a g u e s a n d I  a t th e N A A C P l e a r n e d th e l a w y e r’ s 

c r a f t - - le g a l d r a f ts m a n s h ip , a n a ly s is , l i t ig a t io n  

s k i l l s , b r ie f w r i t in g , t r ia l s t r a te g y a n d a p p e l la te 

a r g u m e n t . H e h a d a c q u i r e d m a s te r y i n  a l l  th e s e 

a r e a s , a n d b y  e x a m p le a n d i n s t r u c t io n h e s o u g h t to  

h e lp h is s ta f f a c h ie v e th e s a m e . T h u r g o o d to o k  a n

a c t iv e i n te r e s t i n  th e m a tu r a t io n o f  th e s ta f f s l e g a l 

s k i l l s , a n d s o o n a f te r a l a w y e r w a s a d m i t te d to  th e 

b a r , T h u r g o o d w o u ld h a v e h im  o r h e r t r a v e l in g 

a n d l i t ig a t in g c a s e s .

A l th o u g h h e a n d I  w e r e n o t b u d d y - b u d d y 

c lo s e p e r s o n a l ly , w e w e r e c lo s e p r o f e s s io n a l ly 

a n d o p e r a te d w i th  th e m u tu a l t r u s t a n d a f f e c t io n o f  

a s u c c e s s f u l b o s s - a s s is ta n t c o m b in a t io n . H e w a s 

a n e a s y p e r s o n to  w o r k  f o r . A l th o u g h n o o v e r t 

d e m a n d s w e r e e v e r a r t ic u la te d , w e k n e w  h e e x 

p e c te d th e b e s t o f  u s a n d th a t i t  w a s o u r d u ty  to  g iv e 

i t . I  s u p p o s e i n  p a r t th a t w a s b e c a u s e w e h a d 

a c c e p te d h is m is s io n o f  c h a n g e a s o u r o w n a n d 

w a n te d a s f e r v e n t ly a s h e to  a c c o m p l is h th e g o a ls 

h e s e t o u t .

W h e n T h u r g o o d h i r e d m e , o n e o f  h is tw o  f u l l 

t im e a s s is ta n ts h a d j u s t l e f t , a n d h e w a s 

o v e r b u r d e n e d . H e h a d to  f i le  b r ie f s i n  v a r io u s 

p e n d in g c a s e s c h a l le n g in g w h i te p r im a r ie s i n  s e v

e r a l s o u th e r n s ta te s a s w e l l a s m o u n t a t ta c k s o n  

s e g r e g a t io n a t th e g r a d u a te a n d p r o f e s s io n a l s c h o o l 

le v e l . B u t h e a ls o h a d to  f in d  th e m e a n s to  f in a n c e 

th e l i t ig a t io n b e in g u n d e r ta k e n . T h is m e a n t a 

g r e a t d e a l o f  p u b l ic s p e a k in g , a s w e l l  a s a p p e a ls to  

f o u n d a t io n s a n d i n d iv id u a ls to  p r o v id e h e lp .

D e s p i te th e s e d e m a n d s o n  h is t im e , I  d o  n o t 

r e c a l l T h u r g o o d e x p r e s s in g a n y  s e n t im e n t a p p r o a c h

i n g  d is c o u r a g e m e n t a b o u t b e in g o v e r b u r d e n e d . I  

l o o k  b a c k n o w  o v e r th e y e a r s o f  m y  o w n  e x p e r i

e n c e a n d a m  a m a z e d . D u e t o  T h u r g o o d’ s  w o r k lo a d , 

f r o m  1 9 4 5 o n w a r d h e w a s u n a b le to  b e p e r s o n a l ly 

i n v o lv e d i n  th e r e s e a r c h a n d i n i t ia l d r a f t in g o f  

e v e r y d o c u m e n t a n d o f te n h a d to  r e ly  o n  th e s ta f f 

f o r  th e s e m a t te r s . H o w e v e r , h e w a s c lo s e ly i n 
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v o lv e d i n  a l l o f  th e w o r k o f  th e s ta f f , a n d h is 

im p r im a tu r w a s o n  e v e r y c o u r t d o c u m e n t th a t th e 

N A A C P  l a w y e r s f i le d .

T h e f i r s t a r g u m e n t i n  th e S u p r e m e C o u r t I  

h e a r d T h u r g o o d m a k e w a s i n  UTSRQPONMLKJIHGFEDCBAM organ v. V ir 

g in ia ,1 i n  w h ic h  w e  w e r e a t ta c k in g th e s e g r e g a t io n 

l a w s o f  V i r g in ia , w h ic h r e q u i r e d b u s c o m p a n ie s 

t r a n s p o r t in g b la c k s th r o u g h V i r g in ia  to  r e le g a te 

b la c k s to  th e b a c k o f  th e b u s . T h a t w a s th e s e c o n d 

o c c a s io n I  h a d h e a r d a r g u m e n t i n  th e S u p r e m e 

C o u r t , a n d I  w a s s u i ta b ly im p r e s s e d . W h a t w a s 

m o s t s t r ik in g w a s th e d i f f e r e n c e b e tw e e n T h u r

g o o d M a r s h a l l o u ts id e th e c o u r t r o o m a n d T h u r

g o o d b e f o r e th e C o u r t . T h u r g o o d o u ts id e w a s 

e a r th y , f o n d o f  s t r e e t h u m o r a n d s la n g , a n d a 

r a c o n te u r , w i th  a n e n d le s s s e r ie s o f  h u m o r o u s

s to r ie s to  r e la te . B e f o r e th e C o u r t , h o w e v e r , h e 

w a s th e c o n s u m m a te p r o f e s s io n a l , e lo q u e n t i n  h is 

p r e s e n ta t io n , s k i l l f u l  a n d s u r e f o o te d i n  o v e r c o m

i n g  q u e r ie s f r o m  th e J u s t ic e s w h ic h m ig h t u n d e r

m in e th e f o u n d a t io n o f  th e c o n s t i tu t io n a l e d i f i c e 

h e w a s s e e k in g to  b u i ld .

T h e m o s t l a s t in g c h a r a c te r is t ic a b o u t T h u r

g o o d I  r e c a l l f r o m  m y  t im e a s o n e o f  h is a s s is ta n ts 

w a s h is f e r v id , a lm o s t r e l ig io u s f a i th  i n  th e e f f i 

c a c y o f  th e n a t io n a l c o n s t i tu t io n i n  p r o te c t in g th e 

i n d iv id u a l a g a in s t g o v e r n m e n t d is c r im in a t io n a n d 

a b u s e . H e b e l ie v e d th a t th e T h i r te e n th , F o u r

te e n th , a n d F i f te e n th A m e n d m e n ts to  th e U n i te d 

S ta te s C o n s t i tu t io n w e r e a n u p d a te d M a g n a C a r ta 

e n s u r in g e q u a l c i t i z e n s h ip r ig h ts f o r  b la c k s , a n d 

th a t h is m is s io n w a s to  s e e th is c o n c e p t o f  th eZYXWVUTSRQPONMLKJIHGFEDCBA

The NAACP  and Thurgood Marshall  were committed to opening law  and graduate schools to blacks. In  

1946, after  fding  suit in  the United States Supreme Court,  Ada Sipuel Fisher became the first  black  to  enroll  
in the University  of Oklahoma in  the school’ s fifty-six  year history.
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Thurgood Marshall,  accompanied by  his wife Cissy and two sons, is sworn in  as Solicitor  General by  Justice 

Hugo Black in  1965. Only  two years later, Marshall  would  join  Black  on the High  Court  where they served 

together for  four  years before Black's retirement.

C o n s t i tu t io n b e c o m e a f i r m  f a c e t o f  c o n s t i tu t io n a l 

j u r is p r u d e n c e . H e n e v e r f a l te r e d i n  th is b e l ie f . I t  

s h o w e d th r o u g h i n  a l l o f  h is b r ie f s a n d a r g u m e n ts 

b e f o r e th e c o u r ts a s a c iv i l  r ig h ts l a w y e r .

I c a n r e m e m b e r tw o p a r t ic u la r e x a m p le s o f  

T h u r g o o d’ s f a i th  i n  th e C o n s t i tu t io n a s a  r e d e e m in g 

c h a r te r f o r  b la c k s . T h e f i r s t  o c c u r r e d d u r in g th e t r ia l  

i n  UTSRQPONMLKJIHGFEDCBAB riggs v. E llio t,3 th e S o u th C a r o l in a d e s e g r e g a

t io n  c a s e th a t w o u ld  e v e n tu a l ly b e c o n s o l id a te d i n  

th e S u p r e m e C o u r t w i th  th e o th e r c a s e s c o m p r is in g 

B row n v . B oard of E duca tion3 B e f o r e th e c a s e 

b e g a n th e s ta te m o u n te d a m u l t i - m i l l io n  d o l la r 

c o n s t r u c t io n p r o g r a m b a c k e d b y  th e g o v e r n o r to  

e q u a l iz e s e g r e g a te d f a c i l i t ie s s ta te w id e . R e ly in g o n  

th is  p r o g r a m , th e s ta te ’  s a t to r n e y b e g a n th e c a s e w i th  

a n a t te m p t to  “ b u y o f f ’ b o th th e c o u r t a n d th e 

N A A C P , b y  c o n c e d in g th e i n e q u a l i ty o f  th e s e g

r e g a te d f a c i l i t ie s a n d h o p in g to  r e ly  o n  th e e x is t

e n c e o f  th e c o n s t r u c t io n p r o g r a m to  m o o t o u r c a s e . 

T h u r g o o d d id  n o t e x p e c t s u c h a n a d m is s io n a n d 

w a s c le a r ly s h o c k e d . H o w e v e r , T h u r g o o d w a s 

v e h e m e n t ly o p p o s e d to  th e i d e a th a t v io la t io n s o f  

th e c o n s t i tu t io n a l r ig h ts o f  b la c k s c o u ld b e r e m 

e d ie d b y  p r o m is e s o f  f u tu r e a c t io n a n d , a r g u in g 

th is to  th e c o u r t , c o n v in c e d i t  to  l e t u s c o n t in u e . 

W e p r o c e e d e d to  e s ta b l is h p a r t o f  th e f a c tu a l

r e c o r d th a t w o u ld  e v e n tu a l ly r e s u l t i n  th e S u p r e m e 

C o u r t’ s s t r ik in g d o w n s e g r e g a t io n i n  B row n.

T h e s e c o n d e x a m p le o f  T h u r g o o d’ s i n to le r

a n c e f o r  d e la y i n  th e r e a l iz a t io n o f  th e r ig h ts o f  

b la c k s a n d h is f a i th  i n  th e e f f ic a c y o f  th e C o n s t i

tu t io n w a s h is a p p r o a c h to  C ooper v. A aron ,5 a 

c a s e i n  w h ic h th e N A A C P ’ s d e s e g r e g a t io n e f f o r t 

c a m e u p a g a in s t a r m e d a n d m i l i ta n t o p p o s i t io n 

d i r e c te d b y  th e A r k a n s a s l e g is la tu r e a n d g o v e r

n o r . T h e u l t im a te te s t o f  th e m a n d a te o f  B row n 

s e e m e d to  b e a t h a n d a s d e s e g r e g a t io n e f f o r ts w e r e 

m e t w i th  s ta te w id e o p p o s i t io n th a t m ig h t d e g e n e r

a te i n to  m o b v io le n c e a t a n y m o m e n t . T h e th r e a ts 

o f  v io le n c e c o n v in c e d th e d is t r ic t c o u r t to  a c c e p t 

th e s ta te’ s a r g u m e n t f o r  a n i n d e f in i te d e la y i n  th e 

b e g in n in g o f  d e s e g r e g a t io n o f  L i t t le  R o c k s c h o o ls . 

H o w e v e r , T h u r g o o d’ s f a i th th a t th e F o u r te e n th 

A m e n d m e n t c o u ld a n d w o u ld  b e u s e d a s a  v e h ic le 

to  v in d ic a te th e r ig h ts o f  b la c k s d id  n o t w a iv e r , 

a n d h e f o r c e f u l ly  a r g u e d h is p o s i t io n to  th e C o u r t , 

r e s u l t in g i n  a n u n p r e c e d e n te d u n a n im o u s o r d e r b y  

th e C o u r t , s i t t in g  i n  S p e c ia l T e r m , i s s u e d o n ly  o n e 

d a y a f te r th e a r g u m e n t , m a n d a t in g th a t s ta te o f f i 

c ia ls c o m p ly w i th  th e C o n s t i tu t io n a n d th a t d e s e g

r e g a t io n e f f o r ts b e g in .6

A s  a S u p r e m e C o u r t J u s t ic e , T h u r g o o d’ s f a i th
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i n  th e C o n s t i tu t io n to o k  a  b r o a d e r f o c u s th a n i t  h a d 

a s a c iv i l  r ig h ts l a w y e r . A s  a l a w y e r h is c o n c e r n 

w a s w i th  p r e s e n t in g th e C o n s t i tu t io n a s a p r o te c

t io n  a g a in s t g o v e r n m e n ta l d is c r im in a t io n a n d i n 

e q u i ty d i r e c te d a t b la c k s . A s a S u p r e m e C o u r t 

J u s t ic e h e s a w th e p r o te c t io n p r o v id e d b y  th e 

C o n s t i tu t io n a s b e y o n d c o lo r a n d r a c ia l c o n s t r a in ts 

a n d a s p r e v e n t in g a l l  g o v e r n m e n ta l a b u s e i n  d e a l

i n g  w i th  i n d iv id u a l c i t i z e n s .

E a r ly i n  h is te n u r e o n th e C o u r t , T h u r g o o d 

e x h ib i te d h is b e l ie f th a t e q u a l p r o te c t io n i n d e e d 

m e a n t e q u a l , r e g a r d le s s o f  c o lo r . I n  UTSRQPONMLKJIHGFEDCBAP eters v . 

K iff,1  T h u r g o o d d e l iv e r e d th e o p in io n o f  th e C o u r t , 

u p h o ld in g a w h i te d e f e n d a n t’ s c la im  th a t th e 

C o n s t i tu t io n w a s v io la te d b y  th e w h o le s a le e x c lu

s io n o f  b la c k s f r o m  p e t i t a n d g r a n d j u r ie s . T h u r

g o o d w r o te th a t “ th e e x is te n c e o f  a  c o n s t i tu t io n a l 

v io la t io n  d o e s n o t d e p e n d o n  th e c i r c u m s ta n c e s o f  

th e p e r s o n m a k in g th e c la im .” 8 R e je c t in g th e 

a r g u m e n t th a t th e w h i te  d e f e n d a n t w a s n o t h a r m e d 

b y  th e e x c lu s io n o f  b la c k s f r o m  j u r ie s , h e w r o te 

th a t e x c lu s io n o f  a n y l a r g e s e g m e n t o f  th e c o m 

m u n i ty f r o m  j u r ie s “ d e p r iv e s th e j u r y  o f  a p e r

s p e c t iv e o n  h u m a n e v e n ts th a t m a y h a v e u n s u s

p e c te d im p o r ta n c e i n  a n y c a s e th a t m a y b e p r e

s e n te d .” 9  A l th o u g h M a r s h a l l w r o te f o r  a p lu r a l

i t y ,  th e m a jo r i ty  o f  th e C o u r t h a s r e c e n t ly a d o p te d 

h is v ie w .1 0

T h u r g o o d’ s b e l ie f i n  e q u a l i ty o f  t r e a tm e n t 

e x te n d e d to  m a n y o th e r a r e a s d u r in g h is te n u r e o n  

th e C o u r t , a n d h is S u p r e m e C o u r t c a r e e r w a s 

e x e m p l i f ie d b y h is m a n y d is s e n ts a g a in s t th e 

C o u r t’ s n e g le c t o f  th e u n f o r tu n a te . H e d is s e n te d 

f r o m  w h a t h e b e l ie v e d to  b e th e C o u r t’ s d is r e g a r d 

f o r  th e r ig h ts o f  th e e ld e r ly ,1 1 w o m e n ,1 2 u n p o p u la r 

p o l i t i c a l c a u s e s ,1 3 m in o r s ,1 4 a n d N a t iv e A m e r i

c a n s1 5 a m o n g o th e r s . L ik e w is e , h is o p in io n s e x 

p r e s s e d a d e s i r e to  c h e c k th e s u p p r e s s io n o f  f r e e 

s p e e c h ,1 6 a b e l ie f th a t th e im p o s i t io n o f  th e d e a th 

p e n a l ty w a s u n c o n s t i tu t io n a l ,1 7 a n d a c o n c e r n 

a b o u t v io la t io n s o f  th e r ig h ts o f  c r im in a l d e f e n

d a n ts .1 8 T h u r g o o d’ s c o n c e r n a b o u t c r im in a l d e

f e n d a n ts ' r ig h ts w a s p a r t ic u la r ly a c u te b e c a u s e o f  

h is p r io r e x p e r ie n c e s a s a c iv i l  r ig h ts a t to r n e y 

d e f e n d in g b la c k s w h o  h a d b e e n a r b i t r a r i l y t r e a te d 

b y  th e c r im in a l j u s t ic e s y s te m .

T h e i r o n y  i s  th a t T h u r g o o d’ s f a i th  i n  th e e f f i 

c a c y o f  th e C o n s t i tu t io n to  p r o te c t a g a in s t r a c ia l 

d is c r im in a t io n w a s a b e l ie f m o r e s h a r e d i n  th e 

b la c k c o m m u n i ty a t th e t im e th e n w h e n r a w  

r a c is m w a s r a m p a n t a n d o f te n s ta te s a n c t io n e d

th a n i t  i s  to d a y , w h e n th r o u g h h is e f f o r ts g o v e r n

m e n t s u p p o r t f o r  s u c h d is c r im in a t io n h a s b e e n 

e l im in a te d f r o m  A m e r ic a n l i f e . Y e t r a c ia l d is

c r im in a t io n a n d d i f f e r e n t ia t io n r e m a in i n d ig e n o u s 

to  a lm o s t e v e r y a s p e c t o f  A m e r ic a n l i f e :  i n  a c c e s s 

to a d e q u a te h e a l th c a r e , e n t r y l e v e l j o b s a n d 

p r o m o t io n s , i n  b u y in g a n d r e n ta l o f  s h e l te r , i n  th e 

p u r c h a s e o f  a u to m o b i le s , i n  th e a v a i la b i l i t y o f  

e d u c a t io n r e s o u r c e s  a n d c a r e e r c o u n s e l in g i n  i n n e r 

c i ty  s c h o o ls l a r g e ly p o p u la te d b y  b la c k s , a n d i n  th e 

c r im in a l j u s t ic e s y s te m s b o th s ta te a n d f e d e r a l . 

I n d e e d , th e r e i s  n o  f a c e t o f  A m e r ic a n l i f e  i n  w h ic h  

s o m e r e s id u e o f  r a c ia l d is c r im in a t io n d o e s n o t p e r

s is t , d e s p i te T h u r g o o d’ s  e f f o r ts a n d a c h ie v e m e n ts a s 

a  c iv i l  r ig h ts a t to r n e y . T h u s , m a n y b la c k s h a v e l o s t 

f a i th  i n  th e l a w  a s a  v in d ic a to r o f  th e i r r ig h ts .

P e r h a p s w h a t i s  n e e d e d to d a y i s  a  n e w  T h u r

g o o d M a r s h a l l to  w a k e u p  th e c o u n t r y to  th e n e e d 

to  c u r e th e c a u s e s o f  th e r a c is m th a t h a v e b e e n a 

p a r t o f  o u r s o c ie ty f o r  s o m a n y y e a r s , a n d to  i n s p i r e 

a y o u n g e r g e n e r a t io n o f  l a w y e r s to  c o m b a t i t , a s 

T h u r g o o d i n s p i r e d th o s e o f  u s u n d e r th e u m b r e l la 

o f  th e N A A C P  to  a t te m p t to  w e d th e c o u n t r y’ s 

a c t io n to  i t s  p r o m is e .
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( M a r s h a l l , J . , d is s e n t in g ) .
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16 See A m algam ated F ood E m ployees U nion L oca l 

590 v. L ogan V alley P laza , Inc, 3 9 1 U .S . 3 0 8 ( 1 9 6 8 ) .

17 See F urm an v. G eorg ia , 4 0 8 U .S . 2 3 8 , 3 1 4 

( 1 9 7 2 ) ( M a r s h a l l , J . , c o n c u r r in g .) .

18 See U nited Sta tes v. Salerno , 4 8 1 U .S . 7 3 9 
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A Tribute To Justice Marshall
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T H U R G O O D M A R S H A L L .  T h e n a m e m u s t 

b e w r i t  l a r g e , i n  b o ld , u n a d o r n e d c a p i ta ls . S tr a ig h t 

R o m a n : n o e le g a n t ly l e a n in g E n g l is h s c r ip t o r  

G o th ic c u r l i c u e s .

C o m e to  th in k  o f  i t , J u s t ic e M a r s h a l l UTSRQPONMLKJIHGFEDCBAis v e r y  

l i k e  a R o m a n , N o t , n e e d le s s to  s a y , o n e o f  th o s e 

s te m m a r b le b u s ts th a t a d o r n p u b l ic s p a c e s . O u r 

s u b je c t i s  n o t u n s m i l in g s to n e . N o r t r u n c a te d . B u t 

b e f o r e im m o r ta l i ty , R o m a n s , to o—  R o m a n s , 

e s p e c ia l ly—  w e r e v e r y  m u c h a l iv e . O n ly  r e m o te ly 

d o  I  i n v o k e th e s e v e r e a n d t r a g ic h e r o e s o f  a n c ie n t 

R o m e : H o r a t iu s a t th e b r id g e , C a to th e E ld e r , th e 

G r a c c h i , M a r iu s , C ic e r o , B r u tu s . A n d  n o t a t a l l  

th e to o f r e q u e n t a b u s e r s o f  p o w e r m e r c i le s s ly 

d e p ic te d b y S u e to n iu s a n d T a c i tu s . T h e r e i s , 

h o w e v e r , a  c o m m o n th r e a d w i th  th e g ia n ts : J u l iu s 

C a e s a r , P o m p e y , A n to n y , A u g u s tu s , T r a ja n , 

H a d r ia n , M a r c u s A u r e l iu s , C o n s ta n t in e , J u s t in ia n . 

B e s id e s , th e l i f e  o f  R o m e o f f e r s i n n u m e r a b le 

e x e m p la r s , n a m e d a n d u n n a m e d , w h o b r in g to  

m in d - o r , a t l e a s t , to  m y  m in d - th e p a r t ic u la r 

q u a l i t ie s o f  T h u r g o o d M a r s h a l l .

O n e s u c h a t t r ib u te i s l a r g e n e s s— l a r g e n e s s o f  

b o d y , o f  m in d , o f  s p i r i t . T h e f i r s t t im e I  s a w 

M a r s h a l l w a s in  1 9 6 0 w h e n I  w a s a n o v e r - a g e l a w  

c le r k  to  U .S . D is t r ic t J u d g e S k e l ly  W r ig h t i n  N e w  

O r le a n s . T h e h u g e f e d e r a l c o u r t r o o m w a s p a c k e d 

f o r o n e o f  th e m a n y d is r e p u ta b le c h a p te r s i n

L o u is ia n a’ s f u l l - f le d g e d r e s is ta n c e to s c h o o l 

d e s e g r e g a t io n . I f l  r e m e m b e r r ig h t , a  th r e e - ju d g e 

c o u r t w a s a b o u t to  h e a r a c h a l le n g e to  a s e r ie s o f  

s p e c ia l ly c o n c o c te d s ta te s ta tu te s d e s ig n e d to  

a v o id o r  a t l e a s t r e ta r d , th e i n e v i ta b le . A t  c o u n s e l 

ta b le , o n o n e s id e , w e r e th e L o u is ia n a A t to r n e y 

G e n e r a l , J a c k G r e m i l l io n , a lo n g w i th  a  c o te r ie o f  

s ta te l a w y e r s . O n th e o th e r s id e w e r e th e U .S . 

A t to r n e y a n d th e a t to r n e y f o r  th e N e w  O r le a n s 

S c h o o l B o a r d , i n te n t o n o b e y in g th e C o u r t’ s 

d e s e g r e g a t io n o r d e r s . T h e n , a s I  p ic tu r e i t ,  i n  c a m e 

T h u r g o o d M a r s h a l l , “ b e s t r id in g th is n a r r o w  w o r ld  

l i k e  a C o lo s s u s .”

N o  d o u b t , M a r s h a l l , to o , h a d a s s is ta n ts w i th  

h im , l o c a l N A A C P  l a w y e r s h e lp in g to  r e p r e s e n t 

th e A f r ic a n - A m e r ic a n p la in t i f f s i n  th e c a s e . B u t 

e v e r y o n e e ls e w a s e c l ip s e d . W h e n h is tu r n  c a m e , 

th e c h ie f N A A C P  l a w y e r u n b e n t to  h is f u l l  s ta tu r e 

a n d , o n c e s i le n t e x p e c ta t io n h a d ta k e n h o ld , 

a d d r e s s e d th e c o u r t w i th  s im p le e lo q u e n c e . H e 

w a s f o r c e f u l , c le a r , c a lm , u n d e r s ta te d , a n d to  th e 

p o in t . A  b r ie f e r C ic e r o , th o u g h n o t a s p i th y  a s th e 

M a r s h a l l o f  th e b e n c h . H e w a s w in n in g a n d h e 

w o n  a l th o u g h th e r e w e r e o th e r l a w y e r s th e r e o f  n o  

m e a n ta le n t . A t  a l l  e v e n ts , i t  w a s c le a r to  e v e r y o n e 

th a t M a r s h a l l h a d e n t i r e ly d o m in a te d th e s c e n e .1

L o n g b e f o r e m y  t im e , M a r s h a l l h a d d e m o n

s t r a te d th e R o m a n q u a l i t ie s o f  c o u r a g e a n d l e a d
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e r s h ip . B u t m y  n e x t e n c o u n te r w i th  o u r R o m a n 

r e v e a le d tw o  r e la te d v i r tu e s th a t P lu ta r c h a t t r ib u te s 

to  th e b e s t c i t i z e n s o f  R o m e , g e n e r o s i ty a n d f o r 

b e a r a n c e . I  w a s o n e o f  th e s e n io r l a w y e r s i n  th e 

O f f ic e w h e n T h u r g o o d M a r s h a l l b e c a m e S o l ic i

to r  G e n e r a l i n  th e S u m m e r o f  1 9 6 5 . I m m e d ia te ly , 

h e s h o w e d r e s t r a in t a n d k in d n e s s . T h u s i n s te a d o f  

i n s is t in g o n th e t r a d i t io n a l p r e r o g a t iv e s , h e i n 

v i te d h is p r e d e c e s s o r , A r c h ib a ld C o x , to  p r e s id e 

i n  h is p la c e a t th e m e e t in g o f  th e S u p r e m e C o u r t 

B a r w h e n i t  p r e p a r e d m e m o r ia l r e s o lu t io n s i n  

h o n o r o f  J u s t ic e F r a n k f u r te r i n  O c to b e r , a n d p e r

m it te d D e a n A c h e s o n to  r e a d th o s e r e s o lu t io n s to  

th e C o u r t .2 T h is w a s th e g e n e r o s i ty o f  a b ig  m a n 

w h o k n e w  h o w  m u c h H a r v a r d g r a d u a te s w o u ld  

c h e r is h th e h o n o r . B u t i t  w a s a ls o g o o d R o m a n 

p o l ic y : w in n in g g r a t i tu d e a t l i t t le  c o s t .

A n d  T h u r g o o d M a r s h a l l d id  th e s a m e w i th  u s , 

h is s e n io r c o l le a g u e s i n  th e S o l ic i to r G e n e r a l’ s 

O f f ic e . H e f la t te r e d u s w i th  u n u s u a l d e f e r e n c e . 

B u t , a s w e s o o n l e a r n e d , a l th o u g h h e w a s g o o d a t 

d e le g a t io n , th e r e w a s to  b e n o  a b d ic a t io n . M a r s h a l l 

r e a d a l l  th e p a p e r s , w i th  e x t r a o r d in a r y s p e e d a n dZYXWVUTSRQPONMLKJIHGFEDCBA

Solicitor  General Thurgood Marshall  with  Attorney  

General Nicholas Katzenbach, left, in front  of the 

Supreme Court  October 11,1965, openingday of  the 

1965 Term. This  was Marshall's  first  “ First  Monday”  

as Solicitor  General.

r e te n t io n . N o r w a s h e r e lu c ta n t to  ta k e th e r e a l ly 

im p o r ta n t d e c is io n s h im s e l f . A n d  h e b a c k e d h is 

l a w y e r s to  th e h i l t ,  a s s u m in g f u l l  r e s p o n s ib i l i t y f o r  

w h a t w a s d o n e , e v e n w h e n th e c o n t r o v e r s ia l a c t 

w a s i n i t ia te d b y  u s .

T h e r e w e r e o th e r r e a s o n s , a ls o , f o r  M a r s h a l l’ s 

e f f e c t iv e n e s s a s a r b i te r o f  f e d e r a l l i t ig a t in g  p o l ic y - 

-  a n o t u n im p o r ta n t r o le o f  th e S o l ic i to r G e n e r a l . 

L ik e  th e b e s t o f  th e R o m a n s , h e w a s e n t i r e ly 

l a c k in g i n  p o m p o u s n e s s o r  a f f e c ta t io n : h is s t r a ig h t

f o r w a r d q u e s t io n s a n d u n a s s u m in g m a n n e r , c o m 

b in e d w i th  a c o m m a n d in g p r e s e n c e a n d a k e e n 

s e n s e o f  th e j u g u la r , d is a r m e d th o s e w i th  c o n t r a r y 

v ie w s . A n d , i f  th is w e r e n o t e n o u g h , M a r s h a l l 

c o u ld te l l  a  s to r y a n d c h a r m th e a n g r y o f f ic ia l  w h o  

w a s b e in g d e n ie d h is p le a . I  r e m e m b e r a f e is ty  

d i r e c to r o f  th e S e le c t iv e S e r v ic e S y s te m , a n d a t 

a n o th e r t im e , a  b r is t l in g S e c r e ta r y o f  th e I n te r io r , 

e a c h e n te r in g th e S o l ic i to r G e n e r a l’ s O f f ic e i n  

d e te r m in e d r a g e a n d l e a v in g i n  l a u g h te r , d e s p i te 

h a v in g b e e n g iv e n a f i r m  “ N o ”  to  h is r e q u e s t to  

p e t i t io n th e S u p r e m e C o u r t . N o t o f te n h a s th a t 

h a p p e n e d— b e f o r e o r s in c e .

A w a y  f r o m  th e o f f ic e , to o , M a r s h a l l w a s f u n  

to  b e w i th . H is  m in d  i s  q u ic k  a n d jo y o u s . N o  d o u b t 

th is h e lp e d h im  w in  th e e x o t ic “ l a s s u n p a r r e l le T d ”  

w e k n o w  a s C is s y . F o r m y  p a r t , I  s t i l l  s a v o r th e 

m a n y l u n c h e s w e h a d i n  th o s e d a y s—  w h e n w e 

c o u ld s t i l l  d r in k  m a r t in is w i th  r e la t iv e im p u n i ty . 

A t m a n y a d in n e r p a r ty M a r s h a l l w a s th e 

i n c o m p a r a b le e n te r ta in e r . O n e f r ie n d  s t i l l  r e m in d s 

m e o f  M a r s h a l l’ s m o c k s e r io u s a d v ic e ( h e w a s 

n e w  o n  th e C o u r t ) a s to  h o w  to  p le a d th e c a s e o f  h e r 

c a t w h o h a d a l le g e d ly b e e n m a u le d b y th e 

n e ig h b o r’ s d o g . N e i th e r s h e n o r I  c a n r e m e m b e r 

a w o r d o f  th e J u s t ic e’ s a r g u m e n t , b u t th e m e r e 

m e n t io n o f  i t s e n d s u s i n to p e a ls o f  l a u g h te r 

b e c a u s e w e k n o w  i t  d id  a t th e t im e .

T h e m o s t R o m a n v i r tu e o f  a l l , h o w e v e r , i s  a n 

a c u te s e n s e o f  j u s t ic e . I t  i s , o f  c o u r s e , d i f f i c u l t  to  

s p e a k o f  a  c la s s - r id d e n s o c ie ty th a t i n c lu d e d s la v e r y 

a n d w h o le s a le b u tc h e r y i n  G a m e s , a s “ j u s t .”  Y e t , 

th e b e s t R o m a n s w e r e p a s s io n a te a g a in s t i n ju s t ic e 

w i th in  th e e s ta b l is h e d r e g im e a n d a f e w , l i k e  

U lp ia n , a c tu a l ly a s s e r te d th a t “ a l l  m e n a r e e q u a l .”  

A t a l l e v e n ts , UTSRQPONMLKJIHGFEDCBAour h e r o h a s a lw a y s b e e n th e 

c h a m p io n o f  “ E q u a l J u s t ic e U n d e r L a w .” H e 

b e g a n a s a  t r ib u n e o f  h is o w n  r a c e . L a te r a s H u g o 

B la c k  o n c e s a id o f  h im , h e s e r v e d a s th e l a w y e r f o r  

a ll  th e p e o p le o f  th e n a t io n—  r a th e r th a n m e r e ly 

r e p r e s e n t in g th e p a r o c h ia l i n te r e s ts o f  th e F e d e r a l
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Justice Thurgood Marshall,  with  wife Cissy and their  two sons, after  being sworn in  as an Associate Justice 

of the Supreme Court  of the United States on October 2,1967.

G o v e r n m e n t . A n d , f in a l ly ,  f o r  m o r e th a n a  q u a r te r 

c e n tu r y , h e w a s to d is p e n s e j u s t ic e w i th  g r e a t 

d is t in c t io n .

I t  i s  n o t m y  ta s k to  a p p r a is e T h u r g o o d M a r s h a l 1 , 

th e J u s t ic e o f  th e S u p r e m e C o u r t o f  th e U n i te d 

S ta te s . B u t I m a y p e r h a p s m a k e tw o p o in ts . 

M a r s h a l l k n e w  a t f i r s t  h a n d w h a t i n ju s t ic e w a s a n d 

d id  n o t f o r g e t w h e n h e c a m e to  j u d g e . T h e r e w e r e 

m a n y t im e s , i n  h is a d m in is t r a t io n o f  th e c r im in a l 

l a w , w h e n h e a lo n e o n th e C o u r t s e e m e d to  

u n d e r s ta n d th e t r u e h a r m o f  s o m e a p p a r e n t ly 

i n n o c u o u s p r o c e d u r e . A n d , s im i la r ly , h e w a s 

s o m e t im e s th e o n ly  o n e f u l l y  to  a p p r e c ia te th a t 

n o m in a l e q u a l i ty c a n b e v e r y  u n e q u a l . C le a r ly , h e 

h a d a n im p a c t o n  h is b r e th r e n . B u t , m o r e th a n th is , 

I  s a w  J u s t ic e M a r s h a l l r e je c t in g , w h e r e n e c e s s a r y , 

th e n o t io n o f  l a w  a s a s te m t y r a n t a b o v e m e n . H e 

k n e w  J u s t ic e c a n n o t a f f o r d  th e p r e te n s e o f b l in d n e s s 

a n d th a t L a w , e f f e c t iv e ly to  s e r v e th e c i t i z e n m u s t

b e h u m a n , n o t i n f le x ib ly  d iv in e .

I  s a lu te T h u r g o o d M a r s h a l l , th e n o b le s t R o m a n

o f  th e m a l l .

Endnotes

1 S e e UTSRQPONMLKJIHGFEDCBAB ush v. O rleans P arish Schoo l B oard , 1 8 8 F . 

S u p p , 9 1 6 ( E .D . L A .  1 9 6 0 ) stay den ied , 3 6 4 U .S . 5 0 0 , 

aff’d, 3 6 5 U .S . 5 6 9 ( 1 9 6 1 ) .

2  S e e 3 8 2 U .S . x ix .
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T h u r g o o d M a r s h a l l i s  a  g ia n t . O v e r s ix  f e e t ta l l , 

h e i s a n im p o s in g f ig u r e . B u t i t  i s n o t h is p h y s ic a l 

s ta tu r e th a t m a k e s h im  s o im p r e s s iv e . I t  i s h is 

c o n v ic t io n , c o m m i tm e n t , a n d c o u r a g e - h is p a s s io n

a te c o n v ic t io n th a t r a c ia l d is c r im in a t io n i s  m o r a l ly 

r e p r e h e n s ib le a n d h a s to  b e d e f e a te d , h is s t r o n g 

c o m m i tm e n t to  th e r u le o f  l a w  a n d th e s t r e n g th o f  

m o r a l ly i r r e f u ta b le a r g u m e n ts , a n d h is u n d y in g 

c o u r a g e to  f i g h t to  h e lp m a n a n d s o c ie ty im p r o v e . A s  

a n a d v o c a te c h a l le n g in g t h e l e g a l i ty o f  s e g r e g a t io n , 

i t  w a s , h is c o n te m p o r a r ie s n o te d , a s i f  th e g o d s w e r eZYXWVUTSRQPONMLKJIHGFEDCBA

Justice Thurgood Marshall served on the Court  

twenty-four  years. Through  the years he served as 

a role model, mentor, and friend  to the men and 

women who clerked for  him.

s p e a k in g .1 A s  a  S u p r e m e C o u r t J u s t ic e i n te r p r e t in g 

o u r l a w s , h e b e c a m e o u r “ s u p r e m e c o n s c ie n c e .” 2

C le r k in g f o r th is g ia n t o f  a m a n w a s b o th 

h u m b l in g a n d i n s p i r in g . W e k n e w  w e c o u ld n e v e r 

e q u a l J u s t ic e M a r s h a l l’ s a c c o m p l is h m e n ts . B u t 

w e a ls o k n e w w e c o u ld l e a r n m u c h f r o m  h is 

e x a m p le . H is e x p e r ie n c e s a s “ M r .  C iv i l  R ig h ts”  

ta u g h t u s th e p o w e r o f  l a w  to  im p r o v e s o c ie ty a n d 

o u r s p e c ia l r e s p o n s ib i l i t y to  u s e th a t p o w e r . H e 

p a s s e d o n  to  u s th e l e s s o n s o f  h is m e n to r C h a r le s 

H o u s to n : l a w y e r s c a n b e s o c ia l e n g in e e r s d e d i

c a te d to  im p r o v in g th e w o r k in g s o f  s o c ie ty a n d 

th e y d a r e n o t w a s te th a t p o te n t ia l . G iv e n th is 

g u id a n c e , i t  i s  n o  s u r p r is e to  d is c o v e r th a t m a n y o f  

M a r s h a l l’ s f o r m e r c le r k s h a v e g o n e o n  to  w o r k  f o r  

th e p u b l ic i n te r e s t -  i n  u n iv e r s i t ie s , i n  g o v e r n

m e n t , a n d i n  p r iv a te f o u n d a t io n s .

T h e J u d g e o r  “ T M ”  —  t i t le s h e p r e f e r r e d o v e r 

th e m o r e f o r m a l M r .  J u s t ic e —  ta u g h t u s n e v e r to  

g iv e u p . H is  r e f u s a l to  a c q u ie s c e i n  th e im p o s i t io n 

o f  th e d e a th p e n a l ty a n d h is te n a c io u s d is s e n t i n  

e v e r y d e a th p e n a l ty c a s e ta u g h t u s th e p o w e r o f  

d is s e n t a n d th e o b l ig a t io n to  u t i l i z e  i t  r e s p o n s ib ly . 

N o t  s u r p r is in g ly , s o m e o f  h is g r e a te s t c o n t r ib u t io n s , 

l i k e  th o s e o f  J u s t ic e H o lm e s , c a m e i n  d is s e n t in g 

o p in io n s . I n d e e d , th e l a s t o p in io n h e w r o te a s a 

J u s t ic e w a s a  p a s s io n a te d is s e n t . W h e n th e C o u r t 

o v e r r u le d tw o  v e r y  r e c e n t c a s e s a n d h e ld th a t , i n  

d e a th p e n a l ty c a s e s , th e p r o s e c u t io n c a n i n t r o d u c e 

e v id e n c e c o n c e r n in g th e im p a c t o f  th e c r im e o n  

th e v ic t im ’ s f a m i ly , M a r s h a l l w a s o u t r a g e d n o t 

o n ly b y th e d e c is io n b u t a ls o b y th e C o u r t’ s 

s e e m in g e a g e r n e s s to  o v e r r u le tw o  r e c e n t c a s e s . 

P r e d ic t in g m o r e s u c h a t ta c k s o n p r e c e d e n t , 

M a r s h a l l w a r n e d : “ P o w e r , n o t r e a s o n , i s  th e n e w  

c u r r e n c y o f  th is C o u r t’ s d e c is io n m a k in g .” 3
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T h e J u d g e k e p t h is c le r k s —  a n d h is c o l le a g u e s 

—  p o ig n a n t ly a w a r e o f  th e s u f f e r in g s o f  th e p o o r 

a n d d o w n t r o d d e n . H e i n s is te d w e r e m e m b e r th a t 

w e w e r e d e c id in g , n o t s im p ly i n te r e s t in g l e g a l 

q u e s t io n s , b u t th e f a te o f  r e a l p e o p le i n  a r e a l 

w o r ld . W ith  h is e x te n s iv e e x p e r ie n c e a n d s e n s i t i v e 

i n s ig h t , h e a lw a y s d e te c te d -  a n d m a d e s u r e w e 

u n d e r s to o d -  “ w h o s e o x w a s b e in g g o r e d ;”  

c h a r a c te r is t ic a l ly , h e r e m in d e d u s w i th  h u m o r . A s  

th e u l t im a te r a c o n te u r , th e J u d g e r e g a le d u s w i th  

s to r ie s th a t c o n v e y e d m o r e k n o w le d g e a n d w is d o m  

th a n h a d a l l  o u r y e a r s o f  l a w  s c h o o l .4 F o r tu n a te ly , 

th is c o n t r ib u t io n w a s a p p r e c ia te d a s w e l l b y  h is 

c o l le a g u e s . A s J u s t ic e B y r o n W h i te r e c e n t ly 

n o te d : “ T h u r g o o d b r o u g h t to  th e c o n f e r e n c e ta b le 

y e a r s o f  e x p e r ie n c e i n  a n a r e a th a t w a s o f  v i ta l  

im p o r ta n c e to  o u r w o r k , e x p e r ie n c e th a t n o n e o f  

u s c o u ld c la im  to  m a tc h . T h u r g o o d c o u ld te l l u sZYXWVUTSRQPONMLKJIHGFEDCBA

Susan Low  Bloch with  Justice Marshall  at a clerk's  

reunion in  the early 1980s. Professor Bloch clerked 

for  Justice Marshall  during  the 1976 Term.

th e w a y i t  w a s , a n d h e d id  s o c o n v in c in g ly , o f te n 

e m b e l l i s h in g w i th  h u m o r o u s , s o m e t im e s h a i r - 

r a is in g , s to r ie s s t r a ig h t f r o m  h is o w n p a s t . H e 

c h a r a c te r is t ic a l ly w o u ld te l l u s th in g s th a t w e 

k n e w  b u t w o u ld  r a th e r f o r g e t ; a n d h e to ld  u s m u c h 

th a t w e d id  n o t k n o w  d u e to  th e l im i ta t io n s o f  o u r 

o w n e x p e r ie n c e .” 5

J u s t ic e M a r s h a l l ta u g h t u s th e v a lu e o f  h o n e s ty 

a n d te n a c i ty , n e v e r s u g a r - c o a t in g a n y th in g . W h e n 

th e c o u n t r y w a s c a u g h t u p i n  th e e u p h o r ia o f  th e 

b ic e n te n n ia l o f  th e C o n s t i tu t io n , M a r s h a l l r e

m in d e d u s th a t , w i th  i t s c o n d o n a t io n o f  s la v e r y , 

th e C o n s t i tu t io n w a s “ d e f e c t iv e f r o m  th e 

s ta r t . . . .‘ W e th e P e o p le’ n o l o n g e r e n s la v e ,”  s a id 

M a r s h a l l , b u t th e c r e d i t b e lo n g s n o t to  th e f r a m e r s 

w h o  w r o te th e C o n s t i tu t io n i n  1 7 8 7 , b u t to  th o s e 

in  th e e n s u in g tw o  h u n d r e d y e a r s “ w h o  r e f u s e d to  

a c q u ie s c e i n  o u td a te d n o t io n s o f  ‘ l i b e r ty ,’ ‘ j u s

t i c e ,’ a n d ‘ e q u a l i ty ,’ a n d w h o s t r iv e d to  b e t te r 

th e m .. . . UTSRQPONMLKJIHGFEDCBAT he true m irac le w as not the b ir th  of the 

C onstitu tion , but its l ife .... I  p la n to  c e le b r a te th e 

b ic e n te n n ia l o f  th e C o n s t i tu t io n a s a l i v in g  d o c u

m e n t ,”  M a r s h a l l s a id , “ i n c lu d in g th e B i l l  o f  

R ig h ts a n d th e o th e r a m e n d m e n ts p r o te c t in g i n d i 

v id u a l f r e e d o m s a n d h u m a n r ig h ts .” 6 A n d  h e d id . 

B o th a s a d v o c a te a n d a s j u r is t , T h u r g o o d M a r

s h a l l h a s c o n s is te n t ly d e d ic a te d h is l i f e  to  a d v a n c

i n g  th e r ig h ts o f  th e p o o r , th e u n r e p r e s e n te d , a n d 

th e d o w n t r o d d e n .

A n d  h e m a d e s u r e w e a lw a y s r e m e m b e r e d 

th a t , w h i le  th e c o u n t r y h a s m a d e p r o g r e s s i n  r a c e 

r e la t io n s , m u c h i s  l e f t  to  b e d o n e . I n  1 9 8 0 , w h e n 

th e f o r m e r ly s e g r e g a te d c i ty  o f  B a l t im o r e h o n

o r e d M a r s h a l l , i t s  n a t iv e s o n , b y  e r e c t in g a s ta tu e 

o f  h im , h e c a u t io n e d th e c e le b r a n ts w i th  c h a r a c

te r is t ic c a n d o r : “ S o m e . . . f e e l w e h a v e a r r iv e d . 

O th e r s f e e l th e r e i s  n o th in g m o r e to  d o . I  j u s t w a n t 

to  b e s u r e th a t w h e n y o u  s e e th is s ta tu e , y o u  w o n ’ t  

th in k  th a t’ s th e e n d o f  i t . I  w o n ’ t  h a v e i t  th a t w a y . 

T h e r e’ s to o m u c h w o r k to b e d o n e .” 7 M o r e 

r e c e n t ly , M a r s h a l l c o u ld n o t r e s is t r e m in d in g th e 

A B A ,  a s i t  b e s to w e d u p o n h im  i t s  h ig h e s t h o n o r , 

th a t “ w e ’ v e c o m e a l o n g  w a y . . . b u t w e c e r ta in ly 

k n o w  h o w  f a r  w e h a v e to  g o . I  h o p e y o u  w i l l  s t ic k 

w i th  m e i n  f ig h t in g  th e f ig h t  f o r  f u l l  c iv i l  r ig h ts , 

f u l l  c iv i l  l i b e r t ie s .” 8

B u t th is s o le m n i ty s h o u ld n o t s u g g e s t th a t 

c le r k in g f o r  J u s t ic e M a r s h a l l w a s a l l h a r d w o r k  

a n d d e p r e s s in g b o u ts w i th  r e a l i ty . M a r s h a l l’ s 

i r r e p r e s s ib le h u m o r a n d i n n a te o p t im is m m a d e 

d e p r e s s io n im p o s s ib le . H e  t r e a te d u s w i th  r e s p e c t
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a n d d ig n i ty , l i s te n in g to  o u r i d e a s a n d g iv in g  u s 

s ig n i f i c a n t r e s p o n s ib i l i t ie s . A t  th e s a m e t im e , 

h o w e v e r , h e m a d e s u r e w e n e v e r f o r g o t th a t h e 

w a s th e b o s s . O n c e w h e n I  s u g g e s te d a  c h a n g e i n  

th e d r a f t o f  a n o p in io n w e w e r e w o r k in g o n , h e 

c o m m e n te d : “ A  p r e t ty g o o d i d e a , b u t y o u ’ r e 

m is s in g tw o  th in g s .”  P a n ic k e d , I  w o n d e r e d w h a t 

I  h a d l e f t o u t . I  h a d c i te - c h e c k e d , s h e p a r d iz e d , 

p r o o f - r e a d -  th is w a s th e o ld e n d a y s b e f o r e L e x is 

a n d S p e l l - C h e c k —  a n d c o u ld f in d  n o  e r r o r . T h e 

J u d g e f i l le d  m e i n :  “ N o m in a t io n b y  th e P r e s id e n t 

a n d c o n f i r m a t io n b y  th e S e n a te !”

M a r s h a l l h a s a lw a y s t r e a te d h is c le r k s a s p a r t 

o f  h is e x te n d e d f a m i ly . W h i le o f te n h id d e n b e

n e a th a s e e m in g ly g r u f f  e x te r io r , h is w a r m th a n d 

c o m p a s s io n i s  u n d e n ia b le . W h e n h e w o u ld  c a l l u s 

“ k n u c k le h e a d ,”  w e k n e w w e ’ d  b e e n a c c e p te d . 

E v e n to d a y , y e a r s a f te r o u r c le r k s h ip s h a v e e n d e d , 

h e w e lc o m e s o u r v is i ts , r e m e m b e r in g -  a n d c a r

i n g  a b o u t— n o t o n ly  w h a t w e  h a v e b e e n d o in g o v e r 

th e y e a r s , b u t e v e n w h a t o u r f a m i l ie s’  a c t iv i t ie s a r e .

A s  a  l a w  p r o f e s s o r , I  a m  c o n s ta n t ly r e m in d e d 

o f  J u s t ic e M a r s h a l l’ s c o n t r ib u t io n to  th e l a w  a n d 

s o c ie ty i n  g e n e r a l . C e r ta in ly , o n e c a n n o t te a c h 

c o n s t i tu t io n a l l a w  w i th o u t b e in g c o n t in u a l ly im 

p r e s s e d b y  th e s ig n i f i c a n t n u m b e r o f  l a n d m a r k 

o p in io n s M a r s h a l l a u th o r e d . H e n o t o n ly  m a d e 

s u r e e v e r y o n e r e a l iz e d th a t r e a l p e o p le w e r e b e in g 

a f f e c te d b y  th e s e l o f ty  d e c is io n s ; h e p r o p o s e d 

l e g a l a n a ly s e s th a t m a d e i t  d i f f i c u l t  f o r ju d g e s to  

h id e b e h in d s te r i le f o r m a l is m s a n d i n s te a d f o r c e d 

th e m  to  f o c u s o n  th e r e a l i t ie s o f  th e c a s e s a n d th e 

p e o p le b e h in d th e m .9

B u t h is im p a c t g o e s w e l l  b e y o n d th e c o n te n t o f  

th e l a w . T h u r g o o d M a r s h a l l’ s w h o le l i f e  d r a m a t i

c a l ly  i l l u s t r a te s th e f a c t th a t o n e p e r s o n c a n —  a n d 

s h o u ld —  m a k e a  d i f f e r e n c e . T h is l e s s o n i s  n o t l o s t 

o n  to d a y’ s  s tu d e n ts w h o  r e v e r e h im  a s a n im p r e s s iv e 

r o le  m o d e l . N o r  i s  h is l e s s o n l o s t o n  h is c o l le a g u e s , 

b o th o n a n d o f f  th e b e n c h . M a r s h a l l r e m in d s u s , 

a s J u s t ic e K e n n e d y r e c e n t ly o b s e r v e d , o f  “ o u r 

m o r a l o b l ig a t io n a s a p e o p le to  c o n f r o n t th o s e 

t r a g e d ie s o f  th e h u m a n c o n d i t io n w h ic h  c o n t in u e to  

h a u n t e v e n th e r i c h e s t a n d f r e e s t o f  c o u n t r ie s .” 1 0

C o u r a g e o u s , c o m m i t te d , a n d c o m p a s s io n a te , 

T h u r g o o d M a r s h a l l i s  o n e o f  th e m o s t im p o r ta n t 

a n d im p r e s s iv e p e o p le e v e r to  s e r v e th is c o u n t r y . 

N o  o n e c o u ld a s k f o r  a b e t te r m e n to r o r a f in e r 

r o le - m o d e l . J u d g e , w e k n u c k le h e a d s th a n k y o u . 

Y o u  r e m a in o u r “ s u p r e m e c o n s c ie n c e .” 1 1
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I  f e e l a  l i t t le  l i k e  a n im p o s to r i n  th is c r o w d . I ’ m  

n o t a  j u d g e . I ’ m  n o t e v e n a l a w y e r . A n d  I ’ m  n o t a 

p e d ig r e e d h is to r ia n .

W h a t I  a m  i s  a jo u m a l is t . T h e w h o le p o in t o f  m y  

w o r k i s to u n ta n g le c o n s t i tu t io n a l a n d h is to r ic a l 

o b s c u r i t ie s f o r  th e g e n e r a l r e a d e r . O f  c o u r s e , I  a m  

th a t g e n e r a l r e a d e r . I f  I  c a n u n d e r s ta n d i t ,  a n y o n e c a n .

I  th o u g h t I ’ d  l i k e  to  ta lk  to d a y a b o u t a r e la t iv e ly 

o b s c u r e f o o tn o te to  s o m e l a r g e r e v e n ts o f  h is to r y 

th a t h a s a lw a y s i n te r e s te d m e . I t  s e t n o  p r e c e d e n ts . 

I t  h a d n o i n f lu e n c e o n th e c o u r s e o f  e v e n ts . I ’ v e 

a lw a y s th o u g h t , th o u g h , i t  h e ld s o m e i n t r in s ic 

i n te r e s t . I t  a d d s te x tu r e , I  b e l ie v e , to  c e r ta in l a n d

m a r k s o f  h is to r y a n d m a y e v e n s h e d s o m e l ig h t  o n  

th e c h a r a c te r s o f  th e p e o p le i n v o lv e d .

T h is l i t t le  s id e l ig h t o n c o n s t i tu t io n a l h is to r y 

I ’ v e c h o s e n to  te l l y o u a b o u t p o s e s th e g e n e r a l 

q u e s t io n : W h a t d id th e f i r s t J u s t ic e J o h n 

M a r s h a l l H a r la n , w h o  s a t o n  th e S u p r e m e C o u r t 

d u r in g th e l a t te r d e c a d e s o f  th e 1 9 th c e n tu r y a n d 

th e f i r s t  d e c a d e o f  th e tw e n t ie th , r e a l ly m e a n w h e n 

h e w r o te i n  1 8 9 6 , “ O u r C o n s t i tu t io n i s  c o lo r b l in d .” ?

I t  a p p e a r s a s im p le e n o u g h s ta te m e n t . B u t l i k e

m a n y o f  th e s e e m in g ly s im p le s ta te m e n ts o u t o f  

w h ic h  l e g e n d s a r e m a d e , i t s  s im p l ic i ty  i s  d e c e p t iv e ,

Justice John Marshall  Harlan  (1833-1911). The first  

Justice Harlan  served on the Supreme Court  for  

thirty-four  years. His portrait  hung in  his grandson’ s 

chambers when the second Justice Harlan  sat on the 

Court.



2 8 JOURNAL 1992

a s J u s t ic e F e l ix  F r a n k f u r te r d is c o v e r e d w h e n h e 

t r ie d to d e c o n s t r u c t i t s a u th o r’ s m in d s e t h a l f a 

c e n tu r y l a te r .

S p e c i f i c a l ly , F r a n k f u r te r w a n te d to  k n o w , w h a t 

w e r e th e im p l ic a t io n s f o r  p u b l ic s c h o o l d e s e g r e

g a t io n ? T h e s u b je c t w a s v e r y  m u c h o n  h is m in d  a t 

th e t im e . T h e s u b je c t o f  th e C o n s t i tu t io n’ s c o lo r 

b l in d n e s s c a m e u p i n  a c o n v e r s a t io n w h ic h to o k  

p la c e i n  th e s u m m e r o f  1 9 5 6 b e tw e e n F r a n k f u r te r , 

w h o  s a t o n  th e C o u r t f r o m  1 9 3 9 u n t i l 1 9 6 2 , a n d th e 

s e c o n d J u s t ic e J o h n M a r s h a l l H a r la n , w h o s a t o n  

th e C o u r t f r o m  1 9 5 5 u n t i l 1 9 7 1 . T h is a lm o s t 

c o n te m p o r a r y J u s t ic e H a r la n w a s , o f  c o u r s e , th e 

g r a n d s o n o f  th e f i r s t  J o h n M a r s h a l l H a r la n .

A c c o r d in g to h is b io g r a p h e r , T in s le y 

Y a r b r o u g h , o n e o f  th e s e c o n d J u s t ic e H a r la n’ s 

f a v o r i te f a m i ly  s to r ie s i n  f a c t i n v o lv e d th is r e la t io n

s h ip . H e l o v e d te l l in g  o f  th e t im e h e w a s s h o w in g 

o f f  h is p o r t r a i t o f  h is g r a n d f a th e r to  a J a p a n e s e 

v is i to r , a n d h is v is i to r r e s p o n d e d , “ I  d id  n o t r e a l iz e , 

J u s t ic e H a r la n , th a t th e p o s t w a s h e r e d i ta r y .”

F r a n k f u r te r a lw a y s r e f e r r e d to  th e f i r s t  H a r la n 

a s H a r la n I ,  a n d to  h is o w n c o l le a g u e a s H a r la n I I ,  

w h ic h i s th e q u ic k a n d e a s y w a y to  d o i t , a n d I ’ l l  

c o n t in u e i n  th e F r a n k f u r te r t r a d i t io n. H a r la n I I  w a s

f o n d  o f  r e f e r r in g to  h is g r a n d f a th e r a s “ th e o ld  b o y .”

T h e f i r s t  H a r la n m a d e h is r e p u ta t io n , a s y o u  a l l  

k n o w , w i th  h is v ig o r o u s d is s e n t UTSRQPONMLKJIHGFEDCBAinP lessy v . F er

guson i n  1 8 9 6 , w h ic h  i s , o f  c o u r s e , w h e r e h e w r o te 

“ O u r C o n s t i tu t io n i s c o lo r b l in d .”

B e f o r e I l a u n c h i n to th e s u b s ta n c e o f  th e i r 

d is c u s s io n , l e t m e g iv e y o u s o m e b a c k g r o u n d o n  

i t . 1 th in k  i t ’ s im p o r ta n t to  k n o w  s o m e th in g a b o u t 

P lessy, a b o u t H a r la n I ,  a n d a b o u t h is a p p r o a c h to  

c iv i l  r ig h ts . I ’ l l  t r y  to  g e t to  th e p o in t b e f o r e th e 

n e x t a n n u a l m e e t in g .

Y o u  p r o b a b ly k n o w , to o , b u t I ’ l l  i n c lu d e i t  f o r  

th o s e w h o d o n’ t , H o m e r A . P le s s y w a s a n o c to

r o o n w h o  c h a l le n g e d th e L o u is ia n a s ta tu te m a n d a t

i n g  “ e q u a l b u t s e p a r a te a c c o m m o d a t io n s f o r  th e 

w h i te a n d c o lo r e d r a c e s ,”  o n  a l l  p a s s e n g e r r a i lw a y s 

w i th in  th e s ta te . P le s s y’ s l a w y e r s w o u ld  a r g u e la te r 

th e s ta tu te v io la te d th e F o u r te e n th A m e n d m e n t 's 

g u a r a n te e o f  “ e q u a l p r o te c t io n o f  th e l a w s .”

L e t m e ta k e j u s t a m in u te to d e s c r ib e th is 

s ta tu te P le s s y w a s c h a l le n g in g . I t  m a y g iv e y o u  

s o m e i d e a o f  th e c o m p le x i t ie s o f  r a c e r e la t io n s i n  

th e y e a r s f o l lo w in g  R e c o n s t r u c t io n a n d o f  th e 

i n f in i te  p a in s S o u th e r n e r s to o k  to  i n s u r e th e s e p a

r a t io n o f  w h i te a n d A f r ic a n - A m e r ic a n .

. ' ' . 1 t> i l - l> l  H A L L S I I .  1 .0 ( 1 1 I E , A I , i> T ZYXWVUTSRQPONMLKJIHGFEDCBAK 5 Ol,l.,_ GL( ). FAEHM.E.

EAST LOUISIANA RAILROAD CO.
EXCURSIONS

$ 1 .0 0 .

-TO TIIE —  
X

GREAT  ABITA  SPRINGS.
1 S. FERGUSON

<3-- T>. A..
A  ticket  on the East Louisiana Railroad  Company. The Ferguson listed on the ticket  is not the same as the 

Ferguson in  the LKJIHGFEDCBAP le ssy case. It  took nearly two years to assemble the circumstances to bring  the test case 

before a court and another three years before it  reached the Supreme Court  on appeal.
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F  i r s t  o f  a l l ,  n o t o n ly  p a s s e n g e r s w e r e s u b je c t to  

f in e s a n d /o r j  a i l  te r m s , s h o u ld th e y w a n d e r i n to  th e 

w r o n g r a i lw a y c o a c h , b u t l i a b i l i t y  e x te n d e d e v e n 

to  th e o f f ic e r s a n d d i r e c to r s o f  th e c o m p a n y .

O n ly  o n e c a te g o r y o f  p a s s e n g e r w a s e x c e p te d . 

T h a t w a s “ n u r s e s a t te n d in g c h i ld r e n o f  th e o th e r 

r a c e .”  B u t th e r e w a s n o e x c e p t io n f o r  A f r ic a n - 

A m e r ic a n a t te n d a n ts t r a v e l in g w i th  w h i te a d u l ts , 

a n d a w h i te m a n w a s n o t p e r m i t te d to  h a v e h is 

A f r ic a n - A m e r ic a n s e r v a n t w i th  h im  i n  th e s a m e 

c o a c h , e v e n th o u g h h is h e a l th m ig h t r e q u i r e th e 

c o n s ta n ta s s is ta n c e o f th a ts e r v a n t . A f r ic a n - A m e r i

c a n m a id s t r a v e l l in g w i th  w h i te w o m e n w e r e 

s u b je c t to  th e s a m e r e s t r ic t io n s .

T h e l a w  a p p l ie d e q u a l ly to  a l ie n s a n d c i t i z e n s . 

“ W h i te a n d c o lo r e d”  m e a n t e x a c t ly th a t . T h e l a w  

r e c o g n iz e d p o l i t i c a l s ta tu s n o m o r e th a n i t  d id  

d o m e s t ic a r r a n g e m e n ts .

P le s s y’ s c a s e w a s , o f  

c o u r s e , a m a n u f a c tu r e d o n e , 

w h a t w e c a l l to d a y a  te s t c a s e .

I t  w a s b r o u g h t b y  a g r o u p o f  

N e w  O r le a n s A f r ic a n - A m e r i

c a n s c a l le d th e C i t iz e n s C o m - 

m it te e to T e s t th e C o n

s t i tu t io n a l i ty o f  th e S e p a r a te 

C a r L a w  ( m a k e a n a c r o n y m 

o u t o f  th a t i f  y o u  c a n ) . I t  to o k  

th e C o m m it te e n e a r ly tw o  y e a r s 

to a s s e m b le i t , c o l le c t th e 

m o n e y to  p r o s e c u te i t ,  to  f in d  

th e r ig h t l a w y e r , th e r ig h t  p la in t i f f ,  a n d to  a r r a n g e f o r  

h is a r r e s t w h e n h e r e f u s e d to  m o v e f r o m  th e c a r 

r e s e r v e d f o r  w h i te s o n  th e E a s t L o u is ia n a R a i lw a y .

P le s s y’ s c a s e m a d e i t s  w a y  th r o u g h th e L o u i 

s ia n a c o u r ts w h ic h , to  n o o n e 's s u r p r is e , u p h e ld th e 

s ta te s ta tu te . T h e i r d e c is io n s , j u s t a s th e C i t iz e n s 

C o m m it te e h a d p la n n e d , g a v e th e c o m m i t te e th e 

l e g a l p r e r e q u is i te s i t  n e e d e d to  ta k e th e c a s e to  th e 

U n i te d S ta te s S u p r e m e C o u r t . I t  a r r iv e d th e r e i n  

F e b r u a r y 1 8 9 3 .

A s  w a s m o r e c u s to m a r y th e n b e f o r e th e a g e o f  

j e t t r a n s p o r ta t io n th a n i t  i s n o w , a W a s h in g to n 

l a w y e r , f o r m e r S o l ic i to r G e n e r a l S a m u e l F . 

P h i l l ip s , w h o w a s a f r ie n d o f  th e L o u is ia n a l a w 

y e r s i n v o lv e d , w a s e n g a g e d a s c o - c o u n s e l to  a d

v is e th e m o n S u p r e m e C o u r t p r o c e d u r e s a n d to  

k e e p t h e m u p - to - d a te o n  d e v e lo p m e n ts i n  th e i r c a s e .

A l th o u g h th e n e w ly c r e a te d c i r c u i t c o u r ts o f  

a p p e a l w e r e a b s o r b in g s o m e o f th e S u p r e m e C o u r t 's 

c a s e l o a d b y  1 8 9 3 , a b o u t th r e e y e a r s w a s s t i l l  th eLKJIHGFEDCBA

“ N u rse s a tte n d in g c h il 

d re n o f  th e o th e r ra c e”  

w e re th e o n ly  p a sse n g e rs 

e x e m p t f ro m  L o u is ia n a ’s 

la w  re q u ir in g  “ e q u a l b u t 

se p a ra te a c c o m m o d a

t io n s”  o n  ra i lro a d s .

n o r m a l g e s ta t io n p e r io d b e tw e e n th e f i l in g  o f  a 

c a s e a n d o r a l a r g u m e n t . P le s s y’ s c a s e w a s n o  

e x c e p t io n . I t  w a s n o t s c h e d u le d f o r  o r a l a r g u m e n t 

u n t i l A p r i l , 1 8 9 6 , a l i t t le  m o r e th a n th r e e y e a r s 

a f te r P le s s y’ s r e q u e s t to  th e C o u r t to  h e a r h is c a s e 

h a d b e e n r e c e iv e d i n  th e c le r k ’ s o f f ic e .

T h e c a s e f o r  th e d e f e n d a n t— o f f ic ia l l y  J u d g e 

J o h n F e r g u s o n w h o h a d t r ie d P le s s y’ s c a s e , b u t 

r e a l ly  th e s ta te o f  L o u is ia n a—  w a s p r e s e n te d b y  a 

lo c a l W a s h in g to n a t to r n e y , a n a t iv e L o u is ia n a n 

w h o h a d p r e v io u s ly r e p r e s e n te d th e s ta te b e f o r e 

th e S u p r e m e C o u r t .

I n  1 8 9 6 , th e t im e b e tw e e n o r a l a r g u m e n t a n d 

a n n o u n c e m e n t o f  th e C o u r t’ s d e c is io n w a s c o n

s id e r a b ly s h o r te r th a n th a t b e tw e e n g r a n t in g th e 

h e a r in g a n d th e h e a r in g i t s e l f . O n ly  f i v e  w e e k s 

a f te r o r a l a r g u m e n t i n  P le s s y’ s c a s e , o n M a y  8 , 

1 8 9 6 , th e S u p r e m e C o u r t 

a n n o u n c e d i t s  d e c is io n . J u s

t i c e H e n r y B i l l in g s  B r o w n  

o f  M a s s a c h u s e t ts ( a n d l a te r 

M ic h ig a n ) , a p r a g m a t ic J u s

t i c e w h o u s u a l ly l e a n e d i n  

th e d i r e c t io n o f  th e p r e v a i l

i n g s o c ia l a n d p o l i t i c a l 

w in d s , w r o te i t .  I n  P le s s y’ s 

c a s e , th e m a jo r i ty o f  th e 

J u s t ic e s l e a n e d w i th  h im .

I n  1 8 9 6 , th e w in d  w a s 

b lo w in g a g a in s t A f r ic a n - 

A m e r ic a n s’ c iv i l  r ig h ts . 

S o c ie ty in  g e n e r a l , n o r th a s w e l l  a s s o u th , c o n s id

e r e d A f r ic a n - A m e r ic a n s i n f e r io r , u n e d u c a b le , a n d 

s o c ia l ly u n a c c e p ta b le . T h e C o u r t’ s o p in io n c le a r ly 

r e f le c te d th e s e s e n t im e n ts . S q u a r e ly c o n f r o n t in g 

th e c o n s t i tu t io n a l i s s u e in  P le s s y’ s c a s e , th e F o u r

te e n th A m e n d m e n t , a s w e l l a s th e s o c ia l a n d 

p o l i t i c a l im p l ic a t io n s , B r o w n  w r o te f o r  th e C o u r t :ZYXWVUTSRQPONMLKJIHGFEDCBA

T h e o b je c t o f th e a m e n d m e n t w a s 

u n d o u b te d ly to  e n fo rce th e a b so lu te  

e q u a lity o f th e  tw o ra ce s b e fo re th e  

la w , b u t in  th e  n a tu re  o f  th in g s  it co u ld  

n o t h a ve  b e e n  in te n d e d  to  a b o lish  d is 

tin c tio n s b a se d u p o n co lo r, o r to  e n 

fo rce  so c ia l, a s  d is tin g u ish e d  fro m  p o 

litica l e q u a lity , o ra  co m m in g lin g  o fth e  

tw o  ra ce s  u p o n  te rm s  u n sa tis fa c to ry  to  

e ith e r. L a w s p e rm ittin g a n d , e ve n  re 

q u irin g , th e irse p a ra tio n  in  p la ce sw h e re  

th e y  a re  lia b le  to  b e  b ro u g h t in to  co n -
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John Marshall  Harlan  in his 10th Kentucky  Volun 

teers uniform  during  the Civil  W ar.ZYXWVUTSRQPONMLKJIHGFEDCBA

ta c t d o  n o t n e ce ssa rily  im p ly  th e  in fe ri

o rity o f e ith e r ra ce to  th e o th e r, a n d  

h a ve  b e e n  g e n e ra lly , if  n o t u n ive rsa lly , 

re co g n ize d a s  w ith in  th e  co m p e te n cy  

o f th e  s ta te  le g is la tu re s .

T h a t i s , th e F o u r te e n th A m e n d m e n t’ s g u a r a n

te e s o f  “ e q u a l p r o te c t io n o f  th e l a w s” n o t

w i th s ta n d in g , th e s ta te s r e ta in e d a u th o r i ty o v e r 

m a n y a r e a s o f  th e i r c i t i z e n s’  l i v e s , p a r t ic u la r ly i n  

th e s o c ia l c o n te x t .

A l th o u g h H o m e r P le s s y h a d n o t c h a l le n g e d 

s e g r e g a te d e d u c a t io n , J u s t ic e B r o w n d id  c o n f r o n t 

th a t i s s u e . I t  w a s , h e s a id , u p to  th e i n d iv id u a l 

s ta te s . F u r th e r m o r e ,

[T jh e  e s ta b lish m e n t o f  se p a ra te  sch o o ls  

fo rw h ite  a n d  co lo re d  ch ild re n ... h a s  b e e n  

h e ld  to  b e  a  va lid  e xe rc ise  o f  th e  le g is la 

tive p o w e r e ve n b y co u rts o f S ta te s  

w h e re  th e  p o litica l r ig h ts  o f  th e  co lo re d  

ra ce  h a ve  b e e n  lo n g e s t a n d  m o st e a r

n e s tly  e n fo rce d .

T h a t i s , i n  th e N o r th . A n d  h e l a u n c h e d i n to  a 

n a r r a t iv e d o c u m e n t in g th e w id e s p r e a d c u s to m o f  

s c h o o l s e g r e g a t io n i n  h is o w n  s ta te o f  M a s s a c h u

s e t ts . T h e n h e b lu n t ly  d is t in g u is h e d b e tw e e n p o 

l i t i c a l a n d s o c ia l e q u a l i ty . P o l i t i c a l e q u a l i ty , h e 

r e c o g n iz e d , h a d b e e n c o n s is te n t ly s u p p o r te d b y  

th e S u p r e m e C o u r t . S o c ia l e q u a l i ty , h e s a id , th a t 

i s , i n  “ s c h o o ls , th e a t r e s , a n d r a i lw a y c a r r ia g e s ,”  

h a d n o t . A n d  h e c o n c lu d e d :

Ifo n e ra ce b e in fe rio rto th e o th e r so c ia lly , 

th e C o n s titu tio n o f th e U n ite d S ta te s  

ca n n o t p u t th e m  u p o n  th e  sa m e  p la n e .

T h e j u d g m e n t o f  th e L o u is ia n a c o u r ts w a s th u s 

a f f i r m e d . T h e L o u is ia n a s ta tu te m a n d a t in g s e p a

r a te b u t e q u a l a c c o m m o d a t io n s i n  p u b l ic t r a n s p o r

ta t io n h a d s u r v iv e d i n ta c t , a n d th e H o m e r P le s s y s 

o f  th e w o r ld  w e r e r e le g a te d to  th e b a c k o f  th e b u s 

f o r  a n o th e r s ix ty  y e a r s .UTSRQPONMLKJIHGFEDCBA
P lessy v . F erguson i s g e n e r a l ly c r e d i te d w i th  

l e g i t im iz in g J im  C r o w . T h e d e c is io n i n  f a c t e s

ta b l is h e d th e l e g a l c o r n e r s to n e f o r s e g r e g a te d 

s c h o o ls a s w e l l a s f o r r a c e r e la t io n s a n d f o r  

A m e r ic a n j u r is p r u d e n c e i n  r a c ia l m a t te r s u n t i l i t  

w a s r e v e r s e d b y  B row n v . B oard of E duca tion of 

T opeka i n  1 9 5 4 .

A s  y o u  a l l  k n o w  f r o m  y o u r h ig h  s c h o o l A m e r i

c a n h is to r y , th e d e c is io n w a s n o t u n a n im o u s . T h e 

b ig  K e n tu c k ia n , H a r la n I , k n o w n , a m o n g o th e r 

th in g s , a s th e l a s t o f  th e to b a c c o - s p i t t in g J u s t ic e s , 

d id  n o t s u b s c r ib e to  th e m a jo r i ty ’ s v ie w . N o t b y  a 

l o n g s h o t .

A t  f i r s t  g la n c e , p e r h a p s , h is p o s i t io n m a y s e e m 

a n o m a lo u s . H e g r e w  u p , a f te r a l l , i n  a f a m i ly  w i th  

a l o n g  t r a d i t io n o f  s la v e - h o ld in g , a n d h e s p o k e o u t 

b o ld ly a g a in s t th e E m a n c ip a t io n P r o c la m a t io n . 

A l th o u g h h e s u p p o r te d th e U n io n  i n  th e C iv i l  W a r 

a n d f o u g h t w i th  th e 1 0 th K e n tu c k y V o lu n te e r s , h e 

c o n t in u e d to  d e f e n d th e s la v e - h o ld e r’ s r ig h t to  h is 

h u m a n p r o p e r ty . H e f r e e d h is o w n s la v e s b e f o r e 

th e e n d o f  th e w a r b u t o n ly  to  k e e p th e m f r o m  

f a l l in g  i n to  th e h a n d s o f  th e e n e m y . A f te r  th e w a r , h e 

p u b l ic ly  d e n o u n c e d th e T h i r te e n th a n d F o u r te e n th 

A m e n d m e n ts to  th e C o n s t i tu t io n , tw o  o f  th e th r e e 

C iv i l  W a r A m e n d m e n ts d e s ig n e d to  m a k e f i r s t -  

c la s s c i t i z e n s o f  N e g r o e s .

T h e b a r b a r is m o f  R e c o n s t r u c t io n i n  K e n tu c k y , 

h o w e v e r , a p p a r e n t ly f o r c e d h im  to  r e th in k s o m e 

o f  h is p o s i t io n s . L y n c h in g s a n d b e a t in g s o f  N e

g r o e s b y  r a c is ts h e lp e d h im  to  c h a n g e h is m in d
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a b o u t a l o t  o f  th in g s , i n c lu d in g h is v ie w s o n  th e 

C iv i l  W a r A m e n d m e n ts to  th e C o n s t i tu t io n . H e 

j o in e d th e R e p u b l ic a n P a r ty , o r g a n iz e d a n d r e ju

v e n a te d i t  i n  h is h o m e s ta te , a n d , i n  1 8 7 1 , r a n , 

th o u g h u n s u c c e s s f u l ly , f o r  g o v e r n o r o f  K e n tu c k y 

o n  th e R e p u b l ic a n t i c k e t , p u b l ic ly  a p o lo g iz in g f o r  

h is f o r m e r v ie w s .

S ix  y e a r s l a te r , i n  1 8 7 7 , h e w a s a p p o in te d to  

th e U .S . S u p r e m e C o u r t b y  a g r a te f u l P r e s id e n t 

R u th e r f o r d B .  H a y e s ; i t  w a s th e a g r e e d u p o n p r ic e 

o f  H a r la n’ s l o y a l ty  to  H a y e s a t th e R e p u b l ic a n 

C o n v e n t io n o f  1 8 7 6 . T h is f i r s t  H a r la n h a d i n  f a c t 

b e e n i n s t r u m e n ta l i n  s e c u r in g H a y e s’ s n o m in a

t io n  b y  p e r s u a d in g th e K e n tu c k y d e le g a t io n , w h ic h  

h e h e a d e d , to th r o w  i t s v o te s to H a y e s f r o m  

a n o th e r c a n d id a te a t a c r u c ia l m o m e n t .

F o l lo w in g th e c lo s e g e n e r a l e le c t io n i n  N o 

v e m b e r , R e p u b l ic a n s , i n  r e

tu r n f o r d is p u te d e le c to r a l 

v o te s o f S o u th C a r o l in a , .

F lo r id a , a n d L o u is ia n a p r o m 

i s e d w i th d r a w a l o f  f e d e r a l 

t r o o p s a n d , i n  e f f e c t , f e d e r a l 

s u p p o r t o f  A f r ic a n - A m e r ic a n 

c iv i l  r ig h ts i n  th e S o u th ; th u s , 

th e S o u th w a s f r e e to  r e tu r n 

th e N e g r o to  s e c o n d - c la s s c i t i 

z e n s h ip . A f te r  th a t , P le s s y’ s 

c a s e w a s i n e v i ta b le .

O n th e S u p r e m e C o u r t ,

H a r la n 1  w a s a  d e d ic a te d s u p

p o r te r o f  c iv i l  r ig h ts . H e w a s 

th e lo n e d is s e n te r in  th e UTSRQPONMLKJIHGFEDCBAC iv il  

R igh ts C ases o f  1 8 8 3 i n  w h ic h  th e S u p r e m e C o u r t 

d is m a n t le d c o n g r e s s io n a l a t te m p ts to  im p le m e n t 

th e C iv i l  W a r A m e n d m e n ts , e s p e c ia l ly th e F o u r

te e n th . N o w , in  1 8 9 6 , h e w a s th e s o le d is s e n te r in  

P lessyv. F erguson . W r i t in g  w i th  a l l  th e c e r t i tu d e 

a n d p a s s io n o f  th e c o n v e r t , h e d e c la r e d th a tZYXWVUTSRQPONMLKJIHGFEDCBA

[l]n  v ie w  o f  th e  C o n s titu tio n , in  th e  e ye  

o f th e  la w , th e re  is in  th is  co u n try n o  

su p e rio r, d o m in a n t, ru lin g  c la ss  o f  c iti

ze n s . T h e re is n o ca s te h e re . O u r 

C o n s titu tio n  is  co lo r  b lin d , a n d  n e ith e r 

kn o w s n o r to le ra te s c la sse s a m o n g  

c itize n s .... T h e  h u m b le s t is  th e  p e e r o f 

th e  m o st p o w e rfu l. T h e  la w  re g a rd s  

m a n  a s  m a n , a n d  ta ke s  n o  a cco u n t o f 

h is  su rro u n d in g s o r  o f h is  co lo r  w h e n  

c iv il r ig h ts a s g u a ra n te e d b y th e su LKJIHGFEDCBA

T h e ly n c h in g s a n d  b e a t

in g s o f  R e c o n s tru c tio n 

fo rc e d H a r la n  to  re th in k  

so m e o f  h is  p o s it io n s .

p re m e  la w  o f  th e  la n d  a re  in vo lve d .

T h e o p e r a t iv e p h r a s e o lo g y r e g a r d in g th e 

C o n s t i tu t io n’ s c o lo r b l in d n e s s i s o n e o f  th e b e s t 

k n o w n s ta te m e n ts i n  A m e r ic a n c o n s t i tu t io n a lh is to r y .

T h e p h r a s e o lo g y w a s n o t o r ig in a l w i th  H a r la n . 

H e  h a d d is c o v e r e d i t  i n  f a c t i n  th e b r ie f  fo r  P lessy, 

w h ic h a r g u e d

Ju s tice  is  p ic tu re d  a n d  h e r  d a u g h te r, th e

L a w , o u g h t a t le a s t to  b e  co lo r b lin d .

B u t th e r a t io n a le h e h im s e l f h a d a r t ic u la te d 

th i r te e n y e a r s b e f o r e i n  h is  d is s e n t to th e C iv il  R igh ts 

C ases. T h e q u e s t io n p r e s e n te d to  th e C o u r t th e n a ls o 

i n v o lv e d r a c ia l d is c r im in a t io n , n o t i n  s c h o o ls , b u t i n  

p u b l ic a c c o m m o d a t io n s— i n n s , th e a te r s , a s w e l l  a s 

“ p u b l ic  c o n v e y a n c e s” — a n d th e 

C o u r t u p h e ld th e c o n s t i tu t io n

a l i ty  o f  i t . H a r la n’ s a r g u m e n t 

w a s m o r e l a b o r io u s ly b u t j u s t 

a s p a s s io n a te ly s ta te d i n  th e 

C iv il  R igh ts C ases a s i t  w o u ld  

b e l a te r i n  P lessy.

I n d e e d , h is  c u s to m a r y h ig h  

e m o t io n a l l e v e l h a d b e e n f a r

th e r h e ig h te n e d b y  th e f a c t th a t 

th e i n k  f lo w in g  f r o m  h is p e n 

c a m e f r o m  th e q u a in t , o ld - 

f a s h io n e d i n k w e l l C h ie f J u s

t i c e R o g e r B . T a n e y h a d u s e d 

i n  w r i t in g  th e C o u r t’ s o p in io n 

i n  D r e d S c o t t’ s c a s e . H a r la n 

h a d g o t te n i t  f r o m  th e m a r s h a l n o t l o n g a f te r h e 

w a s a p p o in te d to  th e C o u r t , a n d h is w i f e  b e l ie v e d 

h e h a d ta k e n c o n s id e r a b le s a t is f a c t io n i n  th e i d e a 

th a t h e w a s u s in g i t  to  a r g u e , i n  e f f e c t , f o r  r e v e r s a l 

o f  T a n e y’ s o p in io n i n  D r e d S c o t t’ s c a s e . T h a t 

d e l ic io u s i r o n y , s h e th o u g h t , h e lp e d to  p r o p e l h is 

p e n th a t d a y w h e n h e w r o te h is f i r s t v e r s io n o f  

“ O u r C o n s t i tu t io n i s  c o lo r b l in d :”

[T jh e re  ca n n o t b e  in  th is  re p u b lic , a n y  

c la ss  o f  h u m a n  b e in g s  in  p ra c tica l su b 

je c tio n  to  a n o th e r  c la ss ..  ..T h e  su p re m e  

la w  o f th e la n d h a s d e cre e d th a t n o  

a u th o rity  sh a ll b e  e xe rc ise d ... in  re sp e c t 

o f c iv il r ig h ts , a g a in s t fre e m e n  a n d  c iti

ze n s b e ca u se o f th e ir ra ce , co lo r, o r  

p re v io u s  co n d itio n  o f  se rv itu d e .
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I n  o th e r w o r d s , th e F o u r te e n th A m e n d m e n t 

h a d m a d e f i r s t - c la s s c i t i z e n s o f  u s a l l , A f r ic a n - 

A m e r ic a n s a s w e l l a s w h i te s , a n d a l l o f  u s w e r e 

e n t i t le d to  i t s  e q u a l p r o te c t io n o f  th e l a w s . R a c ia l 

d is c r im in a t io n i n  p u b l ic a c c o m m o d a t io n s c o u ld 

n o t b e to le r a te d .

T h i r te e n y e a r s l a te r , i n  UTSRQPONMLKJIHGFEDCBAP lessy, H a r la n r e i te r

a te d h is C iv il R igh ts C ases p o s i t io n . T h e C iv i l  

W a r A m e n d m e n ts , h e s a id , e s p e c ia l ly th e F o u r

te e n th , h a d r e m o v e d th e r a c e l i n e  f r o m  o u r g o v 

e r n m e n ta l s y s te m s .

H a r la n a ls o u n d e r s to o d i n s t in c t iv e ly th a t , a s  

h e p u t i t , th e “ d e s t in ie s o f  th e tw o  r a c e s , i n  th is 

c o u n t r y , a r e i n d is s o lu b ly l i n k e d  to g e th e r ,”  a n d h e 

w a r n e d a g a in s t “ th e c o m m o n g o v e r n m e n t o f  a l l ”  

p e r m i t t in g “ th e s e e d s o f  r a c e h a te to  b e p la n te d 

u n d e r th e s a n c t io n o f  l a w .”  I n d e e d , h e p r e d ic te d 

f u tu r e t r o u b le o v e r th e d e c is io n th e m a jo r i ty  o f  th e 

C o u r t h a d m a d e i n  P le s s y’ s c a s e :ZYXWVUTSRQPONMLKJIHGFEDCBA

[T ]h e  ju d g m e n t th is  d a y  re n d e re d  w ill, 

in  tim e , p ro ve  to  b e  q u ite  a s  p e rn ic io u s  

a s  th e  d e c is io n  m a d e  b y  th is  tr ib u n a l in  

th e  Dred S co ff  ca se .... W h a t ca n  m o re  

ce rta in ly a ro u se  ra ce  h a te , w h a t m o re  

ce rta in ly  c re a te  a n d  p e rp e tu a te  a  fe e lin g  

o f d is tru s t b e tw e e n th e se ra ce s , th a n  

s ta te  e n a c tm e n ts , w h ich , in fa c t, p ro 

ce e d o n th e  g ro u n d th a t co lo re d c iti

ze n s  a re  so  in fe rio r a n d  d e g ra d e d  th a t 

th e y ca n n o t b e  a llo w e d to  s it in p u b lic  

co a ch e s  o ccu p ie d  b y  w h ite  c itize n s?

A n d  h e c o n c lu d e d th a t th e L o u is ia n a s ta tu te 

th a t p r o h ib i te d th e tw o  r a c e s f r o m  h a v in g r a i lw a y 

a c c o m m o d a t io n s w a s

in co n s is te n t w ith  th e  p e rso n a l lib e rty  o f 

c itize n s , w h ite  a n d  b la ck , in  th a t S ta te , 

a n d  h o s tile  to  b o th  th e  sp irit a n d  le tte r 

o fth e  C o n s titu tio n  o fth e  U n ite d  S ta te s .

A f te r  H a r la n d ie d i n  1 9 1 1 , s c h o la r s r e le g a te d 

h im  to th e l o w e r o f  r a n k s o f  u n d is t in g u is h e d 

S u p r e m e C o u r t J u s t ic e s f o r  f o u r d e c a d e s . T h e n , 

f o l lo w in g  th e C o u r t’ s d e c is io n i n  B row n v . B oard 

of E duca tion , h is g h o s t w a s d is in te r r e d , a n d n e w  

l i f e  b r e a th e d i n to  h is r e p u ta t io n .

H is  d is s e n ts i n  th e C iv il  R igh ts C ases m A P lessy 

w e r e r e s u r r e c te d . A d v o c a te s o f  d e s e g r e g a t io n m a d e 

a l i ta n y  o f  c o n s t i tu t io n a l c o lo r b l in d n e s s . A l l  o f  a

s u d d e n H a r la n I w a s a h e r o , f ie r c e d e f e n d e r o f  

A f r ic a n - A m e r ic a n s’ c iv i l  r ig h ts a n d b y a n e a s y 

e f f o r t o f  t r a n s f e r e n c e , th e p r o p h e t o f  p u b l ic s c h o o l 

d e s e g r e g a t io n , a l th o u g h i n  n e i th e r d is s e n t h a d h e 

e v e n b r o a c h e d th a t d e l ic a te s u b je c t .

I t  i s a t a b o u t th is p o in t— m id -1 9 5 6 , tw o  y e a r s 

a f te r th e f i r s t  B row n a n d a  y e a r a f te r th e s e c o n d—  

th a t F e l ix F r a n k f u r te r a n d H a r la n I I  b e g a n th e i r 

d ia lo g u e a b o u t th e l a t te r’ s g r a n d f a th e r . T h e q u ie t - 

s p o k e n , s c h o la r ly H a r la n I I  w a s r e la t iv e ly n e w  to  th e 

b e n c h a t th e t im e th is e x c h a n g e to o k  p la c e . H e h a d 

b e e n a  p r a c t ic in g l a w y e r f o r  m o s t o f  h is p r o f e s s io n a l 

l i f e , a n d h a d a c h ie v e d c o n s id e r a b le p r o m in e n c e a t 

th e N e w  Y o r k  b a r . H e h a d b a r e ly h a d t im e to  s e t t le 

i n  o n  th e C o u r t o f  A p p e a ls f o r  th e S e c o n d C ir c u i t , to  

w h ic h h e h a d b e e n a p p o in te d i n  1 9 5 3 , w h e n P r e s i

d e n t E is e n h o w e r a p p o in te d h im  to  th e S u p r e m e 

C o u r t . H e h a d b e e n th e r e o n ly  a l i t t le  m o r e th a n a 

y e a r i n  m id -1 9 5 6 , h a r d ly e n o u g h t im e to  m a tu r e 

j u r is p r u d e n t ia l l y .

I t ’ s e n t i r e ly p o s s ib le th a t F r a n k f u r te r’ s i n i t ia t

i n g  th is d is c u s s io n w i th  th e n e w e s t J u s t ic e w a sZYXWVUTSRQPONMLKJIHGFEDCBA

Justice Felix Frankfurter  at the funeral  of  President 
Franklin  Roosevelt in 1945. Roosevelt appointed 

Frankfurter  to the Court  in 1939.
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John Marshall  Harlan  (II)  hunting  as a young man. 

The second Justice Harlan  had a life-long interest in  

the outdoors.

p a r t o f  h is c o u r ts h ip o f  H a r la n I I .  A n y  n e w  a r r iv a l , 

a n y n e w s o r t o f  c a s e , a n y r e a r r a n g e m e n t o f  th e 

S u p r e m e C o u r t’ s e c o lo g y , h o w e v e r s l ig h t , p r e

s e n te d th e p e p p e r y l i t t le  J u s t ic e i n  th e p in c e - n e z 

w i th  a c h a l le n g e . T h e l a te J u s t ic e W il l ia m  O . 

D o u g la s o n c e c o m p a r e d— i n  a n o t e n t i r e ly f r ie n d ly  

to n e— F r a n k f u r te r’ s w o o in g o f  th e o th e r J u s t ic e s 

to  th e b e h a v io r o f  a “ B a p t is t p r e a c h e r w h o  h a d to  

g e t a c o n v e r t .”

W e o u g h t to  l o o k  i n  p a s s in g a t th e t im in g  o f  

th is c o n v e r s a t io n . T w o  y e a r s b e f o r e , a  u n a n im o u s 

S u p r e m e C o u r t h a d c o n c lu d e d UTSRQPONMLKJIHGFEDCBAm B row n v . B oard 

of E duca tion of T opeka th a t r a c ia l l y s e g r e g a te d 

p u b l ic e d u c a t io n w a s i n h e r e n t ly u n e q u a l . I t  w a s , 

th e r e f o r e , b a r r e d b y  th e F o u r te e n th A m e n d m e n t 

to  th e C o n s t i tu t io n .

A lm o s t f r o m  th e d a y C h ie f J u s t ic e E a r l W a r

r e n a n n o u n c e d th e C o u r t’ s d e c is io n , d is c u s s io n o f  

F r a n k f u r te r’ s r o le  i n  i t  h a s b e e n v ig o r o u s . B e c a u s e 

o f  h is w e l l  k n o w n a n d o f te n a r t ic u la te d v ie w  th a t 

th e F o u r te e n th A m e n d m e n t d id  n o t g iv e th e f e d

e r a l g o v e r n m e n t b la n k e t p e r m is s io n to  r e g u la te 

th e a f f a i r s o f  th e i n d iv id u a l s ta te s , s o m e o b s e r v e r s 

h a d e x p e c te d h im  to  s h r in k f r o m  d e s e g r e g a t in g 

p u b l ic s c h o o ls . O th e r s r e m e m b e r e d th a t h e h a d

u n r e s e r v e d ly jo in e d t h e S u p r e m e C o u r t 's p r e v io u s 

d e s e g r e g a t io n o f s ta te - r u n l a w  a n d g r a d u a te 

s c h o o ls , a n d th a t h e h a d p a r t ic ip a te d w h o le h e a r t

e d ly i n  th e C o u r t 's a b o l i t io n o f  th e S o u th e r n w h i te 

p r im a r y . T h e s e p e o p le th o u g h t h e m ig h t e v e n h a v e 

b e e n i n s t r u m e n ta l i n  f o r g in g u n a n im i ty i n  B row n.

M y  o w n s e n s e i s th a t th e r e i s n o q u e s t io n 

w h e r e F r a n k f u r te r s to o d o n  th e p r a c t ic e o f  s e g r e

g a t io n . H e h a d b e e n c o u n s e l to  th e N A A C P  p r io r 

to  h is S u p r e m e C o u r t a p p o in tm e n t . O n  th e C o u r t , 

h e h a d h i r e d th e f i r s t  A f r ic a n - A m e r ic a n l a w  c le r k 

i n  1 9 4 8 - 4 9 . I n e q u a l i ty d e te r m in e d b y  th e c o lo r o f  

o n e’ s s k in  o f f e n d e d h is s e n s e o f  d e c e n c y . O n  th e 

o th e r h a n d , th e C o u r t’ s d e c is io n i n  B row n c le a r ly 

v io la te d h is j u r is p r u d e n t ia l c o n c e p t io n s o f  th e 

F o u r te e n th A m e n d m e n t . B e f o r e h e w a s a p p o in te d 

to  th e C o u r t , h e h a d ta lk e d a b o u t w r i t in g  a  b o o k o n  

th e F o u r te e n th A m e n d m e n t . U n f o r tu n a te ly , a f te r 

h e c a m e to  th e C o u r t , h e n e v e r h a d th e t im e .

P o l i t i c a l ly , h e f e a r e d th e c o n s e q u e n c e s i f  th e 

C o u r t s t r u c k d o w n s c h o o l s e g r e g a t io n , w h ic h  w a s 

s o m u c h a p a r t o f  S o u th e r n l i f e . I n  D e c e m b e r , 

1 9 5 2 , ju s t a f te r B row n a n d i t s c o m p a n io n c a s e s 

h a d c o m e to  th e C o u r t , h e h a d c r ie d o u t :ZYXWVUTSRQPONMLKJIHGFEDCBA

[N jo th in g  co u ld  b e  w o rse  fro m  m y  p o in t 

o f v ie w  th a n fo r th is  C o u rt to  m a ke  a n  

a b s tra c t d e c la ra tio n  th a t se g re g a tio n is  

b a d  a n d  th e n  to  h a ve  it  e va d e d  b y  tr icks .

B u t h e u n d e r s to o d th a t w h a t th e C o u r t w a s 

d o in g h a d to  b e d o n e . I t ’ s d o u b t f u l h e c o u ld h a v e 

c o n te m p la te d d e c id in g th a t p u b l ic s c h o o l s e g r e

g a t io n w a s c o n s t i tu t io n a l , th a t h e c o u ld f in d  l e g a l 

s a n c t io n f o r  i t .  A n d  i n  th e n a m e o f u n a n im i ty , h e h a d 

i n  f a c t h e lp e d to  p e r s u a d e a r e c a lc i t r a n t J u s t ic e o r 

tw o— m o s t n o ta b ly S ta n le y R e e d— to  j o in  i n . H is  

j u d ic ia l p e r s o n a , h o w e v e r , n e v e r s e e m e d e n t i r e ly 

c o m f o r ta b le w i th  a l l  th a t w a s d o n e th a t d a y i n  M a y  

1 9 5 4 , a n d p r iv a te ly h e c o n t in u e d to  s p e c u la te o n  

th e c o n s t i tu t io n a l q u e s t io n s i n v o lv e d i n  B row n.

N e x t te r m , a s th e J u s t ic e s w e r e f a s h io n in g th e 

C o u r t’ s d e c r e e , th a t i s , d e te r m in in g h o w  th is e a r th

q u a k e o f  a  d e c is io n w o u ld  b e im p le m e n te d , o n e o f  

th e m , R o b e r t H . J a c k s o n , d ie d , a n d th e s e c o n d 

J o h n M a r s h a l l H a r la n w a s n a m e d to  s u c c e e d h im .

N o m in a te d i n  N o v e m b e r 1 9 5 4 , H a r la n h a d 

h o p e d to  j o in  th e C o u r t im m e d ia te ly , a t l e a s t i n  

t im e to  h e a r th e p a r t ie s to  th e s e g r e g a t io n c a s e s 

m a k e th e i r s u g g e s t io n s f o r  th e d e c r e e a t th e o r a l 

r e a r g u m e n t s c h e d u le d f o r D e c e m b e r . D e la y in g
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The disparity  between African-American  schools and white schools in  Georgia and the lack  of  high schoolsaZYXWVUTSRQPONMLKJIHGFEDCBA 

for  African-Americans was the origin  of LKJIHGFEDCBAC u m m in g v . G e o rg ia . At  left, Macedonia School, an African-  

American school in  Fannin County. Built  in 1901, the building  has a broken window, doors that  could not 

completely close and an unstable foundation. At  right,  Sendia Elementary School, a white school in  Coweta 

County. Built  in 1897, it  is markedly more solid than the Macedonia School.

ta c t ic s i n  th e S e n a te , h o w e v e r , h a d b e e n s u c c e s s

f u l ,  a n d H a r la n h a d n o t b e e n c o n f i r m e d u n t i l th e 

f o l lo w in g  M a r c h . T h e r e a r g u m e n t h a d to  b e p o s t

p o n e d , a n d H a r la n I I  f in a l ly  w a s a b le to  s i t  w i th  th e 

C o u r t to  h e a r i t  i n  A p r i l .  H a v in g b e e n f u r n is h e d 

w i th  c o m p r e h e n s iv e b a c k g r o u n d m a te r ia ls b y  l a w  

c le r k s a t th e C o u r t , h e w a s a b le to  p a r t ic ip a te f u l l y ,  

a n d o v e r th e f o l lo w in g  tw o  m o n th s , h e j o in e d i n  th e 

d is c u s s io n s r e g a r d in g th e a l l - im p o r ta n t d e c r e e .

L ik e  F r a n k f u r te r , h e b e l ie v e d u n a n im i ty w a s 

im p o r ta n t , a n d h e d id  i n  f a c t j o in  w h o le h e a r te d ly 

i n  th e f in a l  UTSRQPONMLKJIHGFEDCBAB row n d e c is io n—  w h ic h  w a s k n o w n a s  

B row n / /a n d w a s a n n o u n c e d i n  J u n e , 1 9 5 5 . I t  h a s 

b e e n s a id th a t h e e v e n c o n t r ib u te d a  b i t  o f  r h e to r ic 

to  C h ie f J u s t ic e W a r r e n’ s o p in io n w h ic h s e e m s 

a p p r o p r ia te f o r  th e g r a n d s o n o f  th e m a n w h o  h a d 

w r i t te n th a t th e C o n s t i tu t io n i s c o lo r b l in d :ZYXWVUTSRQPONMLKJIHGFEDCBA

[l]t sh o u ld g o  w ith o u t sa y in g [h e d e 

c la re d ] th a t th e  v ita lity  o f  th e se  co n s ti

tu tio n a l p rin c ip le s  ca n n o t b e  a llo w e d  to  

y ie ld  s im p ly  b e ca u se  o f d isa g re e m e n t 

w ith  th e m .

D u r in g th e f i r s t tw o y e a r s a f te r B row n ( I ) ,  

w h i le  p e o p le t r ie d to  f ig u r e o u t e x a c t ly w h a t i t  a l l  

m e a n t , S o u th e r n r e s is ta n c e h a d b e e n s o m e w h a t 

m u te d . B y  th e s u m m e r o f  1 9 5 6 , i t  h a d b e g u n to  

a c c e le r a te . S o u th e r n s ta te s r e s o r te d to  e v e r y l e g a l 

d e v ic e th e y c o u ld f in d  to  a v o id c o m p l ia n c e . S ta te 

l e g is la tu r e s s w u n g i n to  a c t io n to  c r e a te s ta tu to r y 

b a r r ie r s to  s c h o o l d e s e g r e g a t io n . P r iv a te s c h o o ls 

s p r a n g u p to  r e p la c e p u b l ic s y s te m s . A n d 1 0 1

m e m b e r s o f  C o n g r e s s s ig n e d th e S o u th e r n M a n i

f e s to i n  M a r c h , 1 9 5 6 . I n  s o d o in g , th e y c o n

d e m n e d th e B row n d e c is io n s p e c i f i c a l ly , th e S u

p r e m e C o u r t g e n e r a l ly , a n d g a v e d e f ia n c e o f  b o th 

th e S o u th e r n e s ta b l is h m e n t’ s s e a l o f  a p p r o v a l .

A l l  F r a n k f u r te r’ s f e a r s w e r e c o n f i r m e d . F o r a 

f o r m e r p r o f e s s o r o f  l a w  a t H a r v a r d , a n d th e s c h o la r 

a m o n g th e J u s t ic e s a t th e t im e , i t  w a s p e r h a p s a n 

a p p r o p r ia te m o m e n t to r e v ie w p r e c e d e n ts a n d 

p r e lu d e s . D is c o v e r y o f  s o m e o ld  c o u r t r e c o r d s i n  

h is f i le s e a r ly th a t s u m m e r e n c o u r a g e d h is e x p lo

r a t io n s . O n e o f  th e i te m s th a t e s p e c ia l ly p iq u e d h is 

i n te r e s t w a s th e l o w e r c o u r t r e c o r d o f  a n o ld  

G e o r g ia c a s e c a l le d C um m ingv. R ichm ond C ounty 

B oard O f E duca tion .

S c h o o l s e g r e g a t io n p e r s e w a s n o t i n v o lv e d , 

b u t th e F o u r te e n th A m e n d m e n t r ig h ts o f  A f r ic a n - 

A m e r ic a n s w e r e , a s w a s H a r la n I .  F i le d i n  1 8 9 7 , 

j u s t a y e a r a f te r P lessy w a s d e c id e d ; C um m ing 

i n v o lv e d a  s u i t b y  N e g r o e s a g a in s t th e l o c a l b o a r d 

o f  e d u c a t io n w h ic h w a s s p e n d in g ta x m o n e y f o r  

w h i te h ig h s c h o o ls w h i le p u b l ic e d u c a t io n f o r  

l o c a l N e g r o e s e n d e d w i th  g r a m m a r s c h o o l .

F r a n k f u r te r w a s a s to n is h e d to f in d  th a t th e 

l o w e r c o u r t j u d g e inC um m ing , o n e E .H . C a l la w a y , 

G e o r g ia b o m  a n d b r e d , h a d s u p p o r te d th e A f r i 

c a n - A m e r ic a n s ’  c a u s e , a n d h a d e n j o in e d th e b o a r d 

o f  e d u c a t io n f r o m  s p e n d in g a n y m o r e p u b l i c  m o n e y 

o n  h ig h s c h o o ls f o r  w h i te s tu d e n ts u n t i l  A f r ic a n - 

A m e r ic a n s w e r e a f f o r d e d e q u a l f a c i l i t ie s .

T h e S u p r e m e C o u r t o f  G e o r g ia r e v e r s e d 

C a l la w a y , a n d th e c a s e w e n t to  th e U .S S u p r e m e 

C o u r t . F r a n k f u r te r w a s e v e n m o r e a s to n is h e d to
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f in d  th a t H a r la n I ,  w h o  h a d s o r e c e n t ly w r i t te n  th a t 

“ O u r C o n s t i tu t io n i s  c o lo r b l in d ,”  h a d w r i t te n th e 

S u p r e m e C o u r t’ s o p in io n i n  UTSRQPONMLKJIHGFEDCBAC um m ing w h ic h a ls o 

r e v e r s e d C a l la w a y a n d u p h e ld th e G e o r g ia S u

p r e m e C o u r t .

G o n e w a s th e r h e to r ic a b o u t th e i n c lu s iv e n e s s 

o f  th e F o u r te e n th A m e n d m e n t . G o n e w e r e th e 

d e n u n c ia t io n s o f  c la s s a n d c a s te . G o n e w a s th e 

e m o t io n H a r la n 1 h a d i n v e s te d i n  th e C z v z / R igh ts 

C ases a n d P lessy. C um m ing w a s a s t r a ig h t f o r 

w a r d , b a r e - b o n e s o p in io n , l im i te d  to  th e f a c ts o f  

th a t c a s e a n d th e U n i te d S ta te s S u p r e m e C o u r t’ s 

a n s w e r to  th e A f r ic a n - A m e r ic a n s .

M a in te n a n c e o f  p u b l ic s c h o o ls , H a r la n I  d e

c la r e d f o r  th e C o u r t , w a s a s ta te r e s p o n s ib i l i t yZYXWVUTSRQPONMLKJIHGFEDCBA

e xce p t in  th e  ca se  o f a  c le a r a n d u n 

m is ta ka b le  d is re g a rd  o f  r ig h ts  se cu re d  

b y  th e  su p re m e  la w  o f th e  la n d .

T h e f a c ts o f  C um m ing , h e c o n c lu d e d , s h o w e d n o 

s u c h “ c le a r a n d u n m is ta k a b le d is r e g a r d o f  r ig h ts .”

F r a n k f u r te r b e g a n to  w o n d e r . D id  H a r la n 1 i n  

f a c t d e s e r v e h is r e p u ta t io n a s th e p r o g e n i to r o f  

s c h o o l d e s e g r e g a t io n ? W h e n h e w r o te th a t “ O u r 

C o n s t i tu t io n i s c o lo r b l in d ,”  d id  h e c o n n e c t th a t 

c o n c e p t to  s c h o o ls , o r  w a s h e l im i t in g  i t  s t r i c t l y  to

p u b l ic t r a n s p o r ta t io n - th e p u b l ic h ig h w a y s h e 

s p o k e o f ? F r a n k f u r te r t h o u g h t h e w o u ld  d is c u s s i t  

w i th  h is n e w  f r ie n d , H a r la n I I .

I n  J u ly  1 9 5 6 , F r a n k f u r te r s h o t o f f  a  l e t te r to  h is 

c o l le a g u e w h o w a s v a c a t io n in g a t h is h o m e i n  

W e s tp o r t , C o n n e c t ic u t . T h e i r c o n v e r s a t io n a p p a r

e n t ly  h a d b e g u n b e f o r e th is , u n d o u b te d ly i n  f a c e - 

to - f a c e m e e t in g s , p e r h a p s i n  o n e o r th e o th e r’ s 

c h a m b e r s , o r i n  th e d r a w in g r o o m  o f  o n e o r th e 

o th e r’ s G e o r g e to w n h o m e . I t  p r o b a b ly c o n c lu d e d 

s im i la r ly . F o r tu n a te ly f o r  th e c la im s o f  h is to r y , 

h o w e v e r , th e m id d le p o r t io n to o k  p la c e d u r in g th e 

s u m m e r , w h e n b o th p a r t ie s w e r e o n  v a c a t io n , a n d 

th e y w e r e c o m p e l le d to  s e t d o w n th e m a in p o in ts 

o f  th e i r d ia lo g u e o n  p a p e r .

R e in t r o d u c in g th e s u b je c t w h ic h th e tw o  m e n 

h a d d is c u s s e d p r e v io u s ly , F r a n k f u r te r b e g a n

Y o u  w ill p ro b a b ly re ca ll th a t so m e  tim e  

a g o  I e xp re sse d  to  yo u  th e  b e lie f th a t 

th e re is n o e v id e n ce w h a te ve r th a t 

H a rla n  I th o u g h t th a t se g re g a tio n  [a n d  

F ra n k fu rte r  m e a n t sch o o l se g re g a tio n ] 

w a s u n co n s titu tio n a l a n d th a t it w a s  

m y h u n ch th a t h e w o u ld h a ve su s 

ta in e d se g re g a tio n , h a d th e issu e  

sq u a re ly  co m e  b e fo re  th e  C o u rt.ZYXWVUTSRQPONMLKJIHGFEDCBA

The W arren  Court  in  1958, after  Potter Stewart joined the Court. Justices Frankfurter  and Harlan  served 

together for  seven years and developed a close friendship and a judicial  alliance in  that  time.
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T h e e ld e r H a r la n’ s r e p u ta t io n , F r a n k f u r te r 

d e c la r e d f i r m ly , h a d b e e n q u i te u n r e a s o n a b ly 

b a s e d o n  h is d is s e n t i n  UTSRQPONMLKJIHGFEDCBAP lessy.

A t ta c k in g th e r e p u ta t io n o f  a m a n’ s g r a n d f a

th e r m a y s e e m a s t r a n g e w a y to  c o u r t a  j u d ic ia l 

a l l y . F r a n k f u r te r , h o w e v e r , c e r ta in ly d id n ’ t  m e a n 

i t  p e r s o n a l ly . H e s im p ly e n jo y e d i n te l le c tu a l t i l t 

i n g , a n d h e h a d w o n th e h e a r ts o f  g e n e r a t io n s o f  

H a r v a r d L a w  S c h o o l s tu d e n ts w i th  h is p r o v o c a

t i v e  m e th o d s o f  te a c h in g . I t ’ s  b e e n s a id th a t h e a ls o 

a l ie n a te d a  l o t  o f  y o u n g m e n . H e s e e m e d to  th in k  

o f  h im s e l f a s h is g e n e r a t io n’ s s e l f - a p p o in te d g a d

f l y ,  p e r p e tu a t in g th e t r a d i t io n o f  th e a n c ie n t A th e

n ia n . H e u n d o u b te d ly s a w  th e s c h o la r ly H a r la n I I  

a s a f r e s h n e w  i n te l le c tu a l s p a r r in g p a r tn e r .

F o r e v id e n c e o f  h is c h a r g e s a g a in s t H a r la n I ,  

h e c i te d H a r la n’ s o p in io n 

f o r  th e C o u r t i n  C um m ing , 

w h ic h h e e n c lo s e d , a lo n g 

w i th  a b r ie f b io g r a p h y o f  

E .H . C a l la w a y , th e l o w e r 

c o u r t j u d g e . F r a n k f u r te r 

w a s n o th in g i f n o t th o r o u g h .

I t  w a s h a r d f o r  F r a n k

f u r te r to  b e l ie v e , h e s a id ,ZYXWVUTSRQPONMLKJIHGFEDCBA

th a t a ju d g e w h o  

th o u g h t se g re g a tio n  

w a s u n co n s titu tio n a l 

w o u ld  h a ve  w ritte n  th a t o p in io n .

H e f o u n d i t  e v e n h a r d e r to  b e l ie v e w h e n h e s e t 

H a r la n’ s o p in io n a g a in s t C a l la w a y’ s f in d in g  

a g a in s t r a c ia l d is c r im in a t io n i n  th a t c a s e . C a l la w a y 

w a s , a f te r a l l , w h a t F r a n k f u r te r d e s c r ib e d a s a 

“ t r u e - b lu e s o u th e r n S o u th e r n e r ,”  a n d H a r la n I  

w a s th e a c k n o w le d g e d c h a m p io n o f  A f r ic a n - 

A m e r ic a n c iv i l  r ig h ts .

H a r la n I I  w a s j u s t l e a v in g f o r  a  c o u p le o f  d a y s 

o f  g o l f a t P in e V a l le y , N e w J e r s e y , w h e n 

F r a n k f u r te r’ s l e t te r a r r iv e d . T h e r e b e in g n o u r

g e n c y , h e d e la y e d a n s w e r in g i t  u n t i l  h is r e tu r n .

I n  h is a n s w e r H a r la n I I  a p p e a r s n o t to  h a v e 

m in d e d F r a n k f u r te r 's im p l ie d c r i t i c is m o f  h is 

g r a n d f a th e r , a n d h is to n e w a s te m p e r a te , a l l  th in g s 

c o n s id e r e d . H e , h o w e v e r , p r e f e r r e d th e a c c e p te d 

p e r c e p t io n o f  H a r la n I .

H e r e c o g n iz e d , h e s a id , th e i n f e r e n c e s th a t 

m ig h t b e d r a w n f r o m  th e G e o r g ia s c h o o l c a s e , b u t 

h e th o u g h t th a t th e m o s t th a t c o u ld b e s a id w a sLKJIHGFEDCBA

F ra n k fu r te r  sa w H a r la n  

I I  a s “ a  f re sh n e w in te l

le c tu a l sp a r r in g p a r tn e r . ”

Plessy is  little  b a s is  fo r  th in  k in g  th a t  th e  

o ld b o y w o u ld h a ve vo te d a g a in s t 

sch o o l se g re g a tio n . W h ile  h e  d id  sa y  

in Cumming th a t a s ta te sys te m  o f 

e d u ca tio n  w a s  a  s ta te  m a tte r, h e  a lso  

q u a lifie d it b y  s ta tin g  th a t it co u ld n o t 

ru n  a fo u l o f  th e  C o n s t.— a n d  e a rlie r h e  

w e n t o u t o f h is w a y to n o te th e a n ti- 

se g re g a tio n  a rg u m e n t— -a n d  le ft  it  o p e n .

H a r la n I I  c o u ld n’ t  p r o v e i t ,  h e a d d e d , b u t h is 

“ i n s t in c t w a s th a t [ H a r la n I ]  w o u ld h a v e b e e n 

a g a in s t s e g r e g a t io n— v o te d a g a in s t i t  I  m e a n .”

H e h a d f o u n d J u d g e C a l la w a y’ s o p in io n “ i n 

te r e s t in g ,” e s p e c ia l ly b e c a u s e i t  c a m e f r o m  a 

S o u th e r n j u d g e . B u t h e r e a d i t  r a th e r d i f f e r e n t ly  th a n 

F r a n k f u r te r d id . H a r la n 

th o u g h t C a l la w a y w a s n o t 

a g a in s t s c h o o l s e g r e g a t io n , 

b u t w a s o n ly  i n s is t in g th a t 

th e l o c a l A f r ic a n - A m e r ic a n s 

b e a f f o r d e d P /a w y ’s r e q u i r e d 

s e p a r a te - b u t - e q u a l f a c i l i t ie s , 

th a t i s , i n  th is c a s e , a h ig h  

s c h o o l e d u c a t io n .

H a r la n I I  r e tu r n e d th e 

o p in io n to  F r a n k f u r te r w h o  

r e p l ie d a lm o s t b y r e tu r n 

m a i l . H e a p o lo g iz e d f o r  

s te e r in g H a r la n w r o n g r e g a r d in g C a l la w a y ’  s  o p in 

i o n . H a r la n w a s , o f  c o u r s e , r ig h t , F r a n k f u r te r s a id , i n  

f in d in g th e b a s is o f  C a l la w a y’ s d e c is io n i n  th e 

s e p a r a te - b u t - e q u a l d o c t r in e a n d n o t i n  th e “ c o n s t i tu

t io n a l i n v a l id i ty  i n  s e g r e g a t io n”  F r a n k f u r te r’ s p o in t 

w a s , a n d h e d e e m e d i t  im p o r ta n t th a t

if  a  G e o rg ia  ju d g e  co u ld  h a ve  fo u n d  in  

th e Cumming ca se  a  v io la tio n o f th e  

e q u a l p ro te c tio n  o fth e  la w , e ve n  th o u g h  

h e b a se d it o n se p a ra te -a n d -e q u a l 

d o c trin e , it is ra th e r su rp ris in g th a t 

H a rla n  sh o u ld n o t h a ve  b e e n  a t le a s t 

a s  u n co lo r b lin d  a s  w a s  th a t G e o rg ia  

ju d g e .... A n yb o d y w h o fe lt p a ss io n

a te ly  a g a in s t sch o o l se g re g a tio n  co u ld  

e a s ily  h a ve  re a ch e d  a t le a s t th e  re su lt 

th a t th e  G e o rg ia ...ju d g e re a ch e d .

B e s id e s , F r a n k f u r te r c o n t in u e d , H a r la n I  r e

p e a te d ly r e f e r r e d i n  P lessy to  th e f a c t th a t th e
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s e g r e g a t io n i n v o lv e d w a s d is c r im in a t io n o n  “ th e 

p u b l ic h ig h w a y .”  H e h a d n e v e r o n c e r e f e r r e d to  

s c h o o l s e g r e g a t io n , e v e n th o u g h th e m a jo r i ty  o p in 

i o n  h a d .

H a r la n I I  w a s n o t to  b e p u t d o w n , b u t h e a ls o 

s e e m e d to  b e w e a r y in g o f  th e c o n v e r s a t io n . W h a t 

e ls e w a s th e r e to  b e s a id , a f te r a l l?

H e i n te r r u p te d h is p a c k in g f o r a t r ip  to  

T  a n g le w o o d to  d a s h o f f  a  r e b u t ta l . F r a n k f u r te r , h e 

th o u g h t , p u s h e d “ th in g s to o  f a r .”  A l th o u g h H a r la n 

I I  f o u n d h is g r a n d f a th e r’ s l a n g u a g e i n  UTSRQPONMLKJIHGFEDCBAP lessy 

“ u n d e n ia b ly s w e e p in g ,”  H a r la n I ,  a r g u e d h is g r a n d

s o n , d id  ta lk  a b o u t “ a l l  ‘ c iv i l  r ig h ts’  b e in g c a u g h t 

i n  th e 14 th  A m e n d m e n t”  a n d h e h im s e l f c o u ld f in d ZYXWVUTSRQPONMLKJIHGFEDCBA

n o th in g to  in d ica te  th a t h e  w o u ld  n o t 

h a ve co n s id e re d th e r ig h t to a tte n d  

s ta te -m a in ta in e d sch o o ls a s a “c iv il 

r ig h t.” T h e  fa c t th a t h e  d o e s  n o t re fe r 

to  sch o o ls  sp e c ifica lly  d o e s  n o t se e m  

to  m e  p a rticu la rly  s ig n ifica n t....

A t  th is p o in t , H a r la n I I  th o u g h t th e a r g u m e n t 

a s to  w h e r e h is g r a n d f a th e r s to o d o n  s c h o o l s e g r e

g a t io n w a s “ p r e t ty m u c h o f  a s ta n d o f f . ”  H e w a s 

“ n o t a t a l l s u r e th a t th e p o p u la r v ie w  o f  P lessy 

[ w a s ] n o t c o r r e c t .”  H e  r e a l iz e d h o w e v e r , “ i t  [ c o u ld ] 

n o t b e d e m o n s t r a te d .”

B u t th e i n d e f a t ig a b le F r a n k f u r te r r e f u s e d to  

s u r r e n d e r . H e p u r s u e d th e m a t te r to  T a n g le w o o d , 

d a r in g “ to  i n t r u d e . . .w i th a d is h a r m o n io u s n o te .”  

H e w a s s o r r y , h e s a id , to  s ta n d h is g r o u n d , b u t h e 

c o u ld n o t , h e i n s is te d ,

g e t a w a y fro m  th e  in co n g ru ity th a t a  

fe llo w  w h o  in d u lg e d  in  th e  b ro a d  rh e to 

r ic  th a t th e  C o n s titu tio n is  co lo r b lin d  

sh o u ld  h a ve  sp o n so re d  su ch  a  n a rro w  

re su lt in  Cumming.... I su b m it th a t a n y  

ju d g e  w h o  th o u g h t th a t th e  C o n s titu 

tio n , a s a le g a l p ro p o s itio n , is co lo r 

b lin d , w o u ld  a t le a s t h a ve  b e e n  a b le  to  

re a ch  th e  la w ye r-like  re su lt, w h ich , in  

m y  o p in io n , Ju d g e  C a lla w a y  d id  re a ch  

in S u p e rio r C o u rt in G e o rg ia , in n o t 

le a v in g co lo re d h ig h sch o o l ch ild re n  

o u t in  th e  co ld .

m e n h a d th e b e t te r o f  th e a r g u m e n t a r e u n a n

s w e r e d q u e s t io n s . T h e y w e r e tw o  s t r o n g i n te l

l e c ts , n e i th e r o f  th e m  g iv e n to  c e d in g i n te l le c tu a l 

p o in ts e a s i ly . T h e y m a y s im p ly h a v e a g r e e d to  

d is a g r e e , n e i th e r y ie ld in g . O r s o i t  s e e m e d f r o m  

th e i r l e t te r s .

T h e y d id  b e c o m e c lo s e f r ie n d s a n d j u d ic ia l 

a l l ie s f o r  th e s ix  r e m a in in g y e a r s th e y s a t o n  th e 

C o u r t to g e th e r : th e c o n s e r v a t iv e c o n s c ie n c e s o f  

a n a c t iv is t C o u r t .

F r a n k f u r te r l e f t th e c o u r t i n  1 9 6 2 f o l lo w in g  a 

s t r o k e . H e  w a s r e p la c e d b y  A r th u r  J . G o ld b e r g w h o  

b e c a m e a p r in c ip a l c a ta ly s t o n th e W a r r e n C o u r t .

H a r la n w a s l e f t to c a r r y o n th e F r a n k f u r te r 

t r a d i t io n a lo n e f o r  n in e y e a r s , u n t i l a f e w  m o n th s 

b e f o r e h is d e a th i n  D e c e m b e r , 1 9 7 1 . H is  f r e q u e n t 

d is s e n ts d u r in g th o s e y e a r s— a s m a n y a s s ix ty - tw o 

a te r m— h is i n c r e a s in g b l in d n e s s n o tw i th s ta n d in g , 

s e r v e d to  k e e p w h a t th e l a te J u s t ic e A b e F o r ta s 

c a l le d “ e x a c t ly th e r ig h t m ix  i n  th e c a r b u r e to r .”

T h e C o n s t i tu t io n , o f  c o u r s e , tu r n e d o u t to  b e 

c o lo r b l in d , a s th o s e o f  u s s a w w h o w a tc h e d th e 

f o r m a l l e g a l w a l ls b e tw e e n th e r a c e s tu m b le d o w n , 

f i r s t  i n  s c h o o ls , th e n i n  r e s ta u r a n ts , th e a te r s , p a r k s , 

a n d th e “ p u b l ic h ig h w a y”  th a t H a r la n I  w r o te 

a b o u t . I f  “ th e o ld  b o y ,”  a s h is g r a n d s o n c a l le d h im  

a f f e c t io n a te ly , c o u ld n o t c o n v in c e h is o w n  

A m e r ic a , h is c o n c e p t , w h a te v e r h e m e a n t b y  i t ,  

w a s n o t i n te r r e d w i th  h is b o n e s b u t c a m e i n to  i t s  

o w n a h a l f  c e n tu r y l a te r .

T h a n k y o u .

T he correspondence betw een F elix F rank

fu rter and John M arsha ll H arlan is in  the F rank

fu rter papers at H arvard L aw Schoo l and is used 

here w ith the perm ission of the H arvard L aw 

Schoo l L ib ra ry .

R eview s of th ree b  iog raph ies on Justices H ar 

lan and Justice F rankfu rter appear in  T he Jud i

c ia l B ookshelf beg inn ing on page 109.

T h e c o r r e s p o n d e n c e o n  th is s u b je c t b r e a k s o f f  

th e r e , u n d o u b te d ly to th e r e l ie f o f  H a r la n I I .  

W h e th e r i t  c o n t in u e d o r a l ly  a n d w h ic h  o f  th e tw o
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pub lished as a book rev iew in the A rizona L aw 

R eview in 1975.

T h e T a n e y P e r io d h a s b e e n p r o b a b ly th e l e a s t 

k n o w n p e r io d i n  o u r n a t io n a l j u d ic ia l h is to r y . I t  

w a s th e t im e i n  w h ic h th e c o n t r o v e r s y o v e r s la -

Roger Brooke Taney, fifth  Chief Justice of the 

United States, succeeded John Marshall  and served 

as Chief Justice from  1836-1864.

v e r y c a m e to  a f f e c t a l a r g e p a r t o f  th e S u p r e m e 

C o u r t’ s w o r k , e v e n i n  s e e m in g ly u n r e la te d a r e a s , 

c u lm in a t in g i n  th e th u n d e r b o l t o f  D red Scott v. 

Sandfo rd .1 T h a t d e c is io n s a p p e d th e C o u r t’ s p r e s

t ig e a n d a u th o r i ty , a t l e a s t i n  th e N o r th , u n t i l  a f te r 

th e C iv i l  W a r . T h e o p in io n i n  th e D red Scott 

C a s e , w r i t te n b y  C h ie f J u s t ic e R o g e r B . T a n e y , 

p u t C h ie f J u s t ic e T a n e y i n to  d is r e p u te d u r in g th e 

n e x t c e n tu r y o f  S u p r e m e C o u r t h is to r y .

T w o  e x c e l le n t b o o k - le n g th b io g r a p h ic a l w o r k s 

a b o u t C h ie f J u s t ic e T a n e y h a v e b e e n p u b l is h e d : LKJIHGFEDCBA
R o g e rB . T a n e y , 1 9 3 5 , b y th e l a te C a r l B . S w is h e r , 

a n d T h e T a n e y P e r io d , 1 8 3 6 -6 4 , a ls o b y  P r o f e s

s o r S w is h e r , i n  V o lu m e V , 1 9 7 4 , o f  th e O l iv e r 

W e n d e l l H o lm e s D e v is e H is to ry o f  th e S u p re m e 

C o u r t o f  th e U n ite d S ta te s , e d i te d b y  P r o f e s s o r 

P a u l A .  F r e u n d . T h o s e w o r k s w i l l  e n a b le a  r e a d e r 

to  a p p r a is e th e c o n t r ib u t io n o f  C h ie f J u s t ic e T  a n e y 

to  th e C o u r t a n d th e n a t io n. C r e d i t f o r  m u c h o f  th e 

d a ta i n  th is a r t ic le g o e s to P r o f e s s o r S w is h e r , 

w h o s e w r i t in g s , a s I  h a v e s ta te d i n  m y  r e v ie w  o f  

h is b o o k o n  T h e T a n e y P e r io d , a r e a  m a g n i f ic e n t 

c o n t r ib u t io n to  A m e r ic a n h is to r y , n o t j u s t to  l e g a l 

h is to r y .

The Justices of the Taney Period

I f  m o d e m l a w y e r s a r e a s k e d - a n d I  h a v e a s k e d 

a n u m b e r o f  th e m— w h e th e r th e y c a n i d e n t i f y  

m e m b e r s o f  th e C o u r t d u r in g th e m id d le th i r d  o f  

th e l a s t c e n tu r y , th e a lm o s t u n i f o r m  a n s w e r i s  “ n o ”
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a s to  a l l e x c e p t T a n e y h im s e l f a n d J u s t ic e S to r y . 

S to r y , w h o s a t f r o m  1 8 1 2 to 1 8 4 5 a n d w h o i s  

b e t te r k n o w n f o r  t r e a t is e s o n  a  n u m b e r o f  s u b je c ts 

o n  w h ic h h e l e c tu r e d a t th e H a r v a r d L a w  S c h o o l 

th a n f o r h is j u d ic ia l o p in io n s , w a s a h o ld o v e r 

f r o m  th e M a r s h a l l r e g im e . F e w  r e c a l l o r h a v e 

e v e r h e a r d o f  J u s t ic e s S m i th T h o m p s o n , J o h n 

M c L e a n , H e n r y B a ld w in , J a m e s M .  W a y n e , P h i l ip  

P . B a r b o u r , J o h n C a tr o n , J o h n M c K in le y , P e te r 

V .  D a n ie l , S a m u e l N e ls o n , L e v i  W o o d b u r y , R o b

e r t G r ie r , B e n ja m in R . C u r t is , J o h n A .  C a m p b e l l , 

a n d N a th a n C l i f f o r d . T h e f o u r L in c o ln  a p p o in

te e s i n  1 8 6 2 a n d 1 8 6 3— S w a y n e , D a v is , M i l le r ,  

a n d F ie ld— a r e p r im a r i l y  a s s o c ia te d w i th  th e p o s t - 

C iv i l  W a r p e r io d d u r in g w h ic h M i l le r  a n d F ie ld , 

i n  p a r t ic u la r , p la y e d p r o m in e n t th o u g h d i f f e r e n t 

r o le s .

I t  i s  n o t s u r p r is in g to  l e a r n th a t S u p r e m e C o u r t 

a p p o in tm e n ts d u r in g th o s e y e a r s r e f le c te d th e 

p o l ic ie s o f  th e p r e s id e n ts . A l l  b u t o n e o f  th e 

J u s t ic e s a p p o in te d d u r in g th e p r e -1 8 6 2 T a n e y 

p e r io d w e r e c h o s e n b y D e m o c r a t ic p r e s id e n ts 

b e g in n in g w i th  J a c k s o n . S in c e th e J u s t ic e s s p e n t 

th e m a jo r p o r t io n o f  th e i r t im e t r y in g c a s e s o n  

c i r c u i t , i t w a s o b v io u s ly r e a s o n a b le to a s s ig nZYXWVUTSRQPONMLKJIHGFEDCBA

This log shows the mileage the Justices on the Taney 

Court  traveled between Circuit  assignments and 

the Court.

J u s t ic e s to  th e a r e a s i n  w h ic h th e y l i v e d . T h u s , 

a p p o in tm e n ts w e r e l a r g e ly t r e a te d a s b e lo n g in g to  

a  p a r t ic u la r c i r c u i t , a n d C o n g r e s s , w h ic h  w a s a ls o 

c o n t r o l le d b y  th e D e m o c r a ts , d e te r m in e d th e g e o

g r a p h ic a l b o u n d a r ie s o f  th e c i r c u i ts .

P e r h a p s b e c a u s e o f  th is , f i v e o f  th e n in e 

c i r c u i ts2 w e r e c o m p o s e d o f  s la v e s ta te s , th e 

e le v e n s ta te s th a t s e c e d e d a n d th e b o r d e r s ta te s , 

a n d w e r e f i l le d  b y  J u s t ic e s f r o m  M a r y la n d , V i r 

g in ia , G e o r g ia , A la b a m a , a n d T e n n e s s e e . I n 

d e e d , C o n g r e s s w a s s lo w  to  c r e a te a n y c i r c u i ts f o r  

th e n e w e r s ta te s w e s t o f  O h io . A n d  e x c e p t f o r  

J u s t ic e C u r t is o f  M a s s a c h u s e t ts , a p p o in te d b y  

W h ig P r e s id e n t F i l lm o r e i n 1 8 5 1 , e v e n th o s e 

a p p o in te d f r o m  th e N o r th e r n c i r c u i ts w e r e c h o

s e n l a r g e ly b e c a u s e o f  th e i r k n o w n s y m p a th y 

w i th  S o u th e r n p o s i t io n s .

T h u s , a f te r S to r y’ s d e a th , o n ly  J u s t ic e M c L e a n 

f r o m  O h io , a p p o in te d b y  J a c k s o n i n  1 8 3 0 b e f o r e 

th e s la v e r y i s s u e c a m e to  th e f o r e , a n d J u s t ic e 

C u r t is , w h o s e r v e d f r o m  1 8 5 1 to 1 8 5 7 , r e p r e

s e n te d e v e n a  m o d e r a te N o r th e r n v ie w p o in t . T h is 

c h a n g e d , o f  c o u r s e , w i th  L in c o ln ’ s f o u r a p p o in t

m e n ts i n  1 8 6 2 a n d 1 8 6 3 a n d h is s e le c t io n o f  C h ie f 

J u s t ic e C h a s e a s T a n e y’ s s u c c e s s o r i n  1 8 6 4 . I t  

w a s d o u b t le s s n o t b y  h a p p e n s ta n c e th a t th e f i r s t  

p r e s id e n t f r o m  th e M id w e s t a p p o in te d J u s t ic e s 

f r o m  O h io ( S w a y n e a n d C h a s e ) , I o w a ( M i l le r ) ,  

I l l in o is  ( D a v is ) , a n d C a l i f o r n ia ( F ie ld ) . S a m u e l 

M i l le r , w h o s e r v e d f o r tw e n ty - e ig h t y e a r s , i s  

r e g a r d e d a s o n e o f  th e g r e a t S u p r e m e C o u r t 

J u s t ic e s . F ie ld , w h o s e te n u r e o f  th i r ty - f o u r y e a r s 

h a s b e e n e x c e e d e d o n ly  b y  J u s t ic e D o u g la s , w a s 

o n e o f  th e m o s t c o n s e r v a t iv e m e m b e r s o f  th e 

C o u r t .

I t  i s d i f f i c u l t  to  te l l w h ic h o f  th e s e J u s t ic e s 

w e r e o u ts ta n d in g l a w y e r s . T h e g e n e r a l im p r e s

s io n i s  th a t m o s t w e r e r e g a r d e d a s a m o n g th e a b le 

l a w y e r s i n  th e i r r e s p e c t iv e c i r c u i ts a t th e t im e o f  

th e i r a p p o in tm e n ts , a l th o u g h s o m e d id  n o t s e e m to  

a m o u n t to  m u c h a s J u s t ic e s .

C h ie f J u s t ic e T a n e y , b o r n i n to  th e S o u th e r n 

l a n d e d a r is to c r a c y i n 1 7 7 7 , h a d s e r v e d i n  th e 

M a r y la n d l e g is la tu r e a n d a s P r e s id e n t J a c k s o n’ s 

A t to r n e y G e n e r a l a n d S e c r e ta r y o f  th e T r e a s u r y . 

I n  th e l a t te r p o s i t io n s , h e p la y e d a n im p o r ta n t r o le 

i n  J a c k s o n’ s s u c c e s s f u l c a m p a ig n to  p r e v e n t th e 

r e n e w a l o f  th e c h a r te r o f  th e B a n k o f  th e U n i te d 

S ta te s . H is s e r v ic e to  J a c k s o n w a s u n d o u b te d ly 

r e s p o n s ib le f o r  h is S u p r e m e C o u r t a p p o in tm e n t . 

N e v e r th e le s s , h e h a d b e e n a t th e to p  o f  th e M a r y la n d
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b a r a n d h a d a r g u e d m a n y c a s e s b e f o r e th e S u

p r e m e C o u r t . J u s t ic e S to r y o n c e d e s c r ib e d h im  a s 

“ a  m a n o f  f in e  ta le n ts .” 3 T h o u g h u n im p r e s s iv e i n  

a p p e a r a n c e a n d v o ic e , h is a r g u m e n ts w e r e th o r

o u g h ly p r e p a r e d , s im p le , c le a r , a n d im p r e s s iv e ly 

s in c e r e - w h ic h s t i l l  a r e th e t r a i ts m o s t l i k e ly  to  

w in  c a s e s . I n  a d d i t io n to  b e in g a n a b le l a w y e r , h e 

w a s k n o w n a s “ a  c o u r te o u s g e n t le m a n o f  h ig h 

in te g r i ty .” 4

J a c k s o n’ s f i r s t  a t te m p t to  a p p o in t T a n e y to  th e 

C o u r t a s a n A s s o c ia te J u s t ic e i n  1 8 3 5 w a s n a r r o w ly 

b lo c k e d i n  th e S e n a te b y  th e B a n k a n d W h ig  f o r c e s , 

e v e n th o u g h C h ie f J u s t ic e M a r s h a l l s u p p o r te d th e 

a p p o in tm e n t . L a te r i n  1 8 3 5 , a f te r M a r s h a l l’ s d e a th , 

T a n e y w a s n o m in a te d to  f i l l  h is p la c e . B y  th e n th e 

S e n a te c o n ta in e d m o r e f r ie n d s o f  t h e J a c k s o n a d

m in is t r a t io n , a n d i n  1 8 3 6 T a n e y , th e n f i f t y - n in e  

y e a r s o ld , w a s c o n f i r m e d b y  a  w id e m a r g in .

T w o e v e n ts i n  T a n e y’ s p e r s o n a l l i f e  th r o w  

l i g h t , th o u g h i n  d i f f e r e n t d i r e c t io n s , o n  th e S o u th

e r n s y m p a th ie s m a n i f e s te d i n  h is l a te r d e c is io n s . 

T h o u g h o n c e a s la v e o w n e r , h e f r e e d h is s la v e s 

e a r ly in  l i f e . S e c o n d , in  1 8 5 5 , a  s o n - in - la w a s k e d 

i f  T a n e y’ s y o u n g e s t d a u g h te r , A l ic e , c o u ld j o in  

h is f a m i ly  i n  v a c a t io n in g i n  N e w p o r t , R h o d e 

I s la n d , i n s te a d o f  g o in g w i th  h e r p a r e n ts to  O ld  

P o in t C o m f o r t n e a r th e m o u th o f  th e C h e s a p e a k e 

B a y  i n  V i r g in ia . T a n e y’ s l e t te r i n  r e p ly s ta te d h e 

h a d “ n o t th e s l ig h te s t c o n f id e n c e i n  s u p e r io r h e a l th 

o f  N e w p o r t o v e r O ld  P o in t , a n d l o o k [ e d ] u p o n i t  

a s n o th in g m o r e th a n th a t u n f o r tu n a te f e e l in g o f  

in f e r io r i ty i n  th e S o u th , w h ic h b e l ie v e s e v e r y 

th in g  i n  th e N o r th to  b e s u p e r io r to w h a t w e h a v e .” 5 

A c c o r d in g ly , A l ic e  w e n t to  O ld  P o in t , w h e r e s h e 

a n d h e r m o th e r d ie d o f  y e l lo w  f e v e r .

J u s t ic e S to r y , w h o h a d b e e n a p p o in te d i n  

1 8 1 2 , a t th e a g e o f  th i r ty - tw o , l a m e n te d th e p a s s

i n g  o f  th e o ld  o r d e r a f te r M a r s h a l l ’  s d e a th . H e  w a s 

n e v e r r e c o n c i le d to  th e J a c k s o n ia n e r a . P e r h a p s 

th e o u ts ta n d in g i n te l le c t o n  th e C o u r t a t th e t im e , 

h e w r o te v o lu m in o u s ly , b o th i n  o p in io n s o n  c i r c u i t 

a n d i n  h is f a m o u s c o m m e n ta r ie s a n d t r e a t is e s , b u t 

n o t m a n y o p in io n s f o r  th e C o u r t . H is  b e s t k n o w n 

o p in io n w a s UTSRQPONMLKJIHGFEDCBASw ift v . T yson .6 Sw ift w a s a  l a n d m a r k 

d e c is io n h o ld in g th a t th e p r o v is io n o f  th e J u d i

c ia r y A c t  o f  1 7 8 9 th a t th e f e d e r a l c o u r ts s h a l l b e 

b o u n d b y  “ th e l a w s”  o f  th e s ta te s e x te n d e d o n ly  to  

s ta te s ta tu te s a n d n o t to  j u d ic ia l d e c is io n s , a t l e a s t 

w i th  r e s p e c t to  c o m m e r c ia l m a t te r s . T h is w a s 

o v e r r u le d i n  1 9 3 8 i n  E rie R ailroad v . T om pkins.1 

A  v is i t in g E n g l is h m a n o n c e d e s c r ib e d S to r y i n

w o r d s w h ic h m ig h t h a v e b e e n e q u a l ly a p t f o r  a n

o th e r H a r v a r d l a w  p r o f e s s o r , F e l ix  F r a n k f u r te r , o n  

th e C o u r t a  c e n tu r y l a te r : “ [ W jh e n h e w a s i n  th e 

r o o m  f e w  o th e r s c o u ld g e t i n  a w o r d ; b u t i t  w a s 

im p o s s ib le to  r e s e n t th is , f o r  h e ta lk e d e v id e n t ly 

n o t to  b e a r d o w n o th e r s , b u t b e c a u s e h e c o u ld n o t 

h e lp i t . ” 8

T h o u g h a p p o in te d b y  J a c k s o n i n  1 8 3 0 , J o h n 

M c L e a n o f  O h io  w a s S to r y’ s c lo s e s t a s s o c ia te o n  

th e C o u r t . A n  a b le b u t n o t a  g r e a t J u s t ic e , M c L e a n 

“ f l i r te d ”  w i th  e v e r y p o l i t i c a l p a r ty’ s n o m in a t io n 

f o r  th e p r e s id e n c y . H e  w a s th e o n ly  a b o l i t io n is t o n  

th e C o u r t . H e  c a r r ie d a  h e a v y l o a d o f  c i r c u i t w o r k , 

a n d b y  1 8 5 6 , h is M id w e s t c i r c u i t h a d a h e a v ie r 

c a s e lo a d th a n th e to ta l f o r  th e f i v e  S o u th e r n c i r 

c u i ts e a c h o f  w h ic h h a d i t s  o w n  J u s t ic e . A s  s e n io r 

A s s o c ia te J u s t ic e , h e a ls o b o r e m o r e th a n h is s h a r e 

o f  S u p r e m e C o u r t d u ty , p r e s id in g d u r in g T a n e y’ s 

f r e q u e n t i l l n e s s e s . A t  th e a g e o f  s e v e n ty - s ix , 

w h i le d in in g w i th  P r e s id e n t B u c h a n a n , h e w a s 

to ld  th e P r e s id e n tw a s c o n s id e r in g r e m o v in g M a jo r 

R o b e r t A n d e r s o n f o r  d e f e n d in g F o r t S u m te r to o  

v ig o r o u s ly . H e  e m p h a t ic a l ly a s s e r te d , ‘ “ Y o u  d a r e 

n o t d o  i t ,  s i r e’ . . . [ a n d th e P r e s id e n t ] d id  n o t .” 9  A  

f e w  w e e k s l a te r , s h o r t ly a f te r L in c o ln ’ s i n a u g u r a

t io n , M c L e a n d ie d , a f te r h a v in g s e r v e d th i r ty - o n e 

y e a r s o n  th e C o u r t , a n d w a s r e p la c e d b y  a n o th e r 

O h io a n , J u s t ic e S w a y n e .

T h e s e r v ic e s o f  J u s t ic e s W a y n e o f  G e o r g ia 

a n d C a tr o n o f  T e n n e s s e e w e r e s u b s ta n t ia l l y c o n

te m p o r a n e o u s w i th  C h ie f J u s t ic e T a n e y . B o th  

w e r e s t r o n g J a c k s o n s u p p o r te r s a n d s t r o n g u n io n

i s ts a s w e l l , th o u g h b y  n o m e a n s o p p o s in g s la v e r y . 

B o th s ta y e d o n th e C o u r t d u r in g th e C iv i l  W a r , 

C a tr o n s t r iv in g  u n s u c c e s s f u l ly to  k e e p T e n n e s s e e 

f r o m  s e c e d in g . W a y n e w a s a n i n f lu e n t ia l m e m b e r 

o f  th e C o u r t . C a tr o n r e ta in e d a n a c t iv e i n te r e s t i n  

p o l i t i c s , s e r v in g a s a d v is e r to  s e v e r a l p r e s id e n ts , 

i n c lu d in g B u c h a n a n , a n d a s th e C o u r t’ s r e p r e s e n

ta t iv e i n  d e a l in g s w i th  C o n g r e s s . H e  d ie d i n  1 8 6 5 , 

W a y n e i n  1 8 6 7 .

J u s t ic e D a n ie l , w h o  s e r v e d f r o m  1 8 4 1 to  1 8 6 0 , 

w a s n o te d f o r h is s ta u n c h l o y a l ty to  V i r g in ia , 

s la v e r y , a n d s ta te s’  r ig h ts . A s  a  r e s u l t , h e to o k  a n 

e x t r e m e p o s i t io n o n  m a n y s u b je c ts . J u s t ic e s G r ie r 

o f  P e n n s y lv a n ia a n d N e ls o n , a  f o r m e r c h ie f j u s t ic e 

o f  th e h ig h e s t c o u r t o f  N e w  Y  o r k  a n d a  m e m b e r o f  

a  s la v e - o w n in g f a m i ly , w e r e u n d is t in g u is h e d J u s

t i c e s o f  l o n g te n u r e - c h o s e n b y  S o u th e r n p r e s i

d e n ts w h o  w o u ld  n o t h a v e b e e n d is a p p o in te d w i th  

th e i r r e c o r d s .
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T h e c a r e e r s o f  J u s t ic e s C u r t is o f  M a s s a c h u

s e t ts a n d C a m p b e l l o f  A la b a m a , b o th m e n o f  

g r e a t a b i l i t y , w e r e s t r ik in g ly  s im i la r d e s p i te th e i r 

d i f f e r e n c e s o n m a jo r i s s u e s . B o th w e r e a p

p o in te d a t th e a g e o f  f o r ty - o n e a n d s e r v e d o n ly  a 

f e w  y e a r s . C u r t is r e s ig n e d i n  1 8 5 7 , l a r g e ly b e

c a u s e o f  i n a b i l i t y  to  s to m a c h T a n e y’ s b e h a v io r 

a f te r th e D r e d S c o t t d e c is io n . C a m p b e l l r e s ig n e d 

i n 1 8 6 1 to r e tu r n to th e S o u th to b e c o m e th e 

C o n f e d e r a c y’ s A s s is ta n t S e c r e ta r y o f  W a r a n d 

e v e n tu a l ly to  s e r v e a te r m  i n  p r is o n a s a r e s u l t . 

B o th b e c a m e d is t in g u is h e d a n d a c t iv e m e m b e r s 

o f  th e S u p r e m e C o u r t b a r , C a m p b e l l u n t i l 1 8 8 9 . 

C u r t is w a s s u c c e e d e d b y N a th a n C l i f f o r d  o f  

M a in e , a p e d e s t r ia n a p p o in te e o f P r e s id e n t 

B u c h a n a n .

THE FUNCTIONING OF THEZYXWVUTSRQPONMLKJIHGFEDCBA 

COURT

T h e l a w y e r a c c u s to m e d to a p p e l la te s t r u c

tu r e s o f  th is c e n tu r y f in d s d i f f i c u l ty  i n  c o n c e iv in g 

o f  a  S u p r e m e C o u r t w h o s e m e m b e r s s p e n t m o s t o f  

th e i r t im e t r a v e l in g th r o u g h s e v e r a l s ta te s t r y in g  

c a s e s . B e f o r e th e d a y s o f  s u p e r h ig h w a y s , a i r 

f l ig h t , a n d e v e n f a s t t r a in s , th is w a s a n im m e n s e 

b u r d e n to im p o s e o n d is t in g u is h e d a n d u s u a l ly 

e ld e r ly J u s t ic e s . A  t r ip  to  W a s h in g to n f r o m  T e x a s 

o r M in n e s o ta— n o t to  m e n t io n C a l i f o r n ia— w a s i n  

i t s e l f l o n g  a n d d i f f i c u l t . T h e S u p r e m e C o u r t m e t 

i n  W a s h in g to n f o r a f e w  m o n th s b e g in n in g i n  

D e c e m b e r , b u t th e r e s t o f  th e t im e th e J u s t ic e s w e r e 

o n  c i r c u i t . T h e b u r d e n o f  c i r c u i t r id in g  l e d  th e f i r s t

[ 7  S u p r e m e ( C o u r t 1 8 3 6 to 1 8 8 2ZYXWVUTSRQPONMLKJIHGFEDCBA
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C h ie f J u s t ic e , J o h n J a y , to  p r o p o s e i t s e l im in a t io n

O n o c c a s io n , J u s t ic e s t r y in g  c a s e s o n c i r c u i t 

w e r e to o  b u s y to  g e t to  W a s h in g to n u n t i l  th e te r m  

o f  th e C o u r t w a s w e l l  u n d e r w a y . O n c i r c u i t , th e 

j u r is d ic t io n o f  th e S u p r e m e C o u r t J u s t ic e s to  a 

s u b s ta n t ia l e x te n t o v e r la p p e d th a t o f  th e d is t r ic t 

ju d g e s , w h o i n d e e d h a n d le d th e c a le n d a r o u t o f  

n e c e s s i ty w h e n th e c i r c u i t j u s t ic e w a s n o t a v a i l

a b le . O f te n c i r c u i t j u s t ic e s a n d d is t r ic t j u d g e s s a t 

to g e th e r . I n  c e r ta in t y p e s o f  c a s e s , th e r e w a s n o  

a p p e a l u n le s s th e tw o  j u d g e s c e r t i f ie d to  th e S u

p r e m e C o u r t th a t th e y w e r e u n a b le to  a g r e e . I t  

c a m e to  b e a c c e p te d p r a c t ic e f o r  s u c h a  c e r t i f i c a te 

to  b e s u b m i t te d w h e n th e tw o  ju d g e s , a c t in g i n  

c o m p le te h a r m o n y , b e l ie v e d S u p r e m e C o u r t r e v ie w  

w a s c a l le d f o r . A n d , s t r a n g e ly e n o u g h b y  m o d e m 

s ta n d a r d s , th e c i r c u i t j u s t ic e s a t a s a  m e m b e r o f  th e 

S u p r e m e C o u r t r e v ie w in g h is o w n  d e c is io n .

A s  a  r e s u l t o f  th e b u r d e n o f  r id in g  th e c i r c u i ts , 

th e S u p r e m e C o u r t f o r  th e f i r s t  t im e b e g a n to  f a l l  

b e h in d in  i ts o w n  w o r k , e v e n th o u g h i t s  c a le n d a r 

w a s s m a l l c o m p a r e d to  th e m o d e m c o u r t’ s . A  

r e s o lu t io n a l lo w in g th e C o u r t to  a p p o in t a  c le r k  

to  d o  r e s e a r c h f o r  th e J u s t ic e s a n d c o p y o p in io n s - 

w h ic h , b e f o r e t y p e w r i t in g , w e r e h a n d w r i t te n a n d 

o f te n n o t v e r y  l e g ib le— w a s r id ic u le d i n  C o n g r e s s , 

w i th  R e p r e s e n ta t iv e , l a te r J u s t ic e , W il l ia m  S t r o n g 

le a d in g th e a t ta c k . I t  w a s s a id th e c le r k  r e s e a r c h e r 

w o u ld “ d o u b t le s s i n  m a n y c a s e s c o n t r o l th e 

j u d g m e n ts o f  th e C o u r t ,” 1 0 a c o m p la in t h e a r d i n  

m o r e r e c e n t y e a r s b u t n o t ta k e n s e r io u s ly .

A s  e a r ly a s 1 8 4 5 th e r e w a s a  p r o p o s a l to  c r e a te 

i n te r m e d ia te c o u r ts o f  a p p e a ls , s u c h a s w a s f in a l ly  

a p p r o v e d f o r ty - s ix  y e a r s l a te r . A  l e s s d r a s t ic s u g g e s

t io n , w h ic h  w a s m a d e i n  1 8 5 4 , c a l le d f o r  th e a p p o in t

m e n t o f  s e p a r a te c i r c u i t j u d g e s to  t r y  c a s e s i n  e a c h 

c i r c u i t i n  a d d i t io n to  th e S u p r e m e C o u r t J u s t ic e . 

T h is p r o p o s a l w a s f in a l ly  a c c e p te d i n  1 8 6 9 .”  C o n

g r e s s m e n r e i te r a te d , i n  th e w o r d s o f  S e n a to r 

S te p h e n A . D o u g la s , th a t ‘ “ ju d g e s s h o u ld b e r e

q u i r e d to  g o  i n to  th e c o u n t r y. . . a n d m in g le w i th  th e 

l o c a l j u d g e s a n d w i th  th e b a r .’ ” 1 2 I t  w a s f e a r e d i f  

th e y d id  n o t s i t i n  v a r io u s l o c a l i t ie s , g a in in g th e f e e l 

o f  th e c o u n t r y , th e y w o u ld e x e r c is e c o n c e n t r a te d 

p o w e r . T h is h a s a  b i t  o f  t r u th  to  i t ,  b u t th e h ig h e s t 

c o u r t o f  a n a t io n , w h ic h  h a d g r o w n f r o m  f o u r to  

o v e r th i r ty  m i l l io n  p e o p le , w a s h a v in g i t s h a n d s 

f u l l  a c t in g a s th e o n ly  a p p e l la te c o u r t f o r  f e d e r a l 

q u e s t io n c a s e s c o m in g f r o m  s ta te c o u r ts . A l l  o f  

w h ic h  p r o v e s , a s s e e m s s t i l l  to  b e t r u e , th a t ju d ic ia l 

r e f o r m i s a s lo w  p r o c e s s , w i th  f e w  i n i t ia to r s o f

n e e d e d r e f o r m  l i v in g  to  s e e th e f r u i t io n  o f  th e i r 

h a n d iw o r k .

THE COURT’S DECISIONS

Significant Developments

M o s t o f  th e C o u r t’ s w o r k  d u r in g th e p r e - C iv i l 

W a r y e a r s c o n s is te d o f  d iv e r s i ty c a s e s n o t p r e s e n t

i n g  i s s u e s o f  f e d e r a l l a w , a l th o u g h u n d e r UTSRQPONMLKJIHGFEDCBASw ift v . 

T yson '3 th e C o u r t w a s f r e e to  d e te r m in e m a n y 

c o m m o n l a w  i s s u e s f o r  i t s e l f . M a n y c a s e s p r e

s e n te d q u e s t io n s o f  c o n t r a c t o r p r o p e r ty l a w . 

T h e r e w a s l i t t le  f e d e r a l r e g u la to r y l e g is la t io n a n d 

n o t m a n y f e d e r a l c r im e s . T h e F o u r te e n th A m e n d

m e n t , w h ic h  v a s t ly e n la r g e d th e s c o p e o f  c o n s t i tu

t io n a l l im i ta t io n s u p o n th e s ta te s , w a s s t i l l  b e y o n d 

a n y o n e’ s im a g in a t io n . T h u s , o n ly  a f e w  o f  th e 

d e c is io n s o f  th e T a n e y C o u r t h a v e m o r e th a n 

h is to r ic a l i n te r e s t n o w .

T h e f a m i l ia r d e c is io n s o f  th e M a r s h a l l e r a h a d 

d e te r m in e d th e s t r u c tu r e o f  th e g o v e r n m e n t . T h e 

T a n e y C o u r t , th o u g h m a in ly o f  th e o p p o s i te p o l i t i 

c a l p e r s u a s io n , d id  n o t u n d e r m in e th e M a r s h a l l 

C o u r t to  a n y g r e a t e x te n t , a n d i t  d id  p e r f o r m th e 

u s e f u l f u n c t io n o f  c la r i f y  i n g  a n d n a r r o w in g s w e e p

i n g  s ta te m e n ts th a t p r o v e d im p r a c t ic a l w h e n a p

p l ie d to  u n a n t ic ip a te d c i r c u m s ta n c e s .

T h is d o e s n o t m e a n th e tu r n o v e r in  p e r s o n n e l 

w a s o f  l i t t le  c o n s e q u e n c e . T he C harles R iver 

B ridge c a s e ,1 4 a f a m o u s d e c is io n u n d e r th e c o n

t r a c t c la u s e , w a s f i r s t a r g u e d i n  1 8 3 1 , b u t r e

m a in e d o n  th e d o c k e t u n t i l  1 8 3 7 b e c a u s e o f  i n a b i l

i t y  to  o b ta in a  m a jo r i ty f o r  a n y p o s i t io n . I n  1 7 8 5 , 

M a s s a c h u s e t ts h a d a u th o r iz e d a  p r iv a te c o m p a n y 

to  c o n s t r u c t a to l l  b r id g e o v e r th e C h a r le s R iv e r 

b e tw e e n B o s to n a n d C h a r le s to w n . T h e b r id g e 

tu r n e d o u t to b e h ig h ly p r o f i ta b le , a s w e l l a s 

in a d e q u a te f o r  th e g r o w in g t r a f f i c , a n d b y  th e 

1 8 2 0 s th e r e w a s a  p u b l ic d e m a n d f o r  a  c o m p e t in g 

to l l - f r e e b r id g e . A t  i s s u e w a s w h e th e r s u c h a 

b r id g e w o u ld im p a i r th e c h a r te r o f  th e o r ig in a l 

b r id g e c o m p a n y , w h ic h  w a s n o t e x p r e s s ly e x c lu

s iv e a n d w h ic h  m a d e n o  m e n t io n o f  o th e r b r id g e s . 

A  s e c o n d b r id g e , p a r a l le l in g th e f i r s t , w a s a u th o

r i z e d b y  th e M a s s a c h u s e t ts l e g is la tu r e i n  1 8 2 8 . 

T h e e f f e c t o f  th e f r e e c o m p e t in g b r id g e w a s to  

f o r c e th e o r ig in a l b r id g e to  c lo s e .

M a r s h a l l , S to r y , a n d T h o m p s o n w o u ld h a v e 

f o u n d th e n e w  b r id g e a v io la t io n o f  th e c o n t r a c t 

c la u s e o f  th e C o n s t i tu t io n . B y  th e t im e  a  f u l l  b e n c h
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popular  and highly  profitable  until  a second, toll-free  bridge, was built  in 1828. The Court  first  heard the 

case in 1831 but  was unable to find  a majority  until  1837.

c o u ld s i t , h o w e v e r , T  a n e y a n d B a r b o u r o f  V i r g in ia  

h a d r e p la c e d M a r s h a l l a n d D u V a l l . T h e c a s e w a s 

a r g u e d f o r  s e v e n d a y s , b y  f o u r l a w y e r s , i n c lu d in g 

D a n ie l W e b s te r f o r  th e o ld  b r id g e c o m p a n y a n d 

S im o n G r e e n le a f , S to r y’ s c o l le a g u e o n th e H a r

v a r d l a w  f a c u l ty , f o r  th e o p p o s i t io n . F in a l ly , i n  

1 8 3 7 , th e C o u r t , s p e a k in g th r o u g h th e n e w  C h ie f 

J u s t ic e , h e ld th a t p u b l ic g r a n ts m u s t b e c o n s t r u e d 

s t r ic t l y  i n  f a v o r o f  th e p u b l ic , a n d th a t a n e x e m p

t io n  f r o m  c o m p e t i t io n s h o u ld n o t b e im p l ie d  w h e n 

i t  h a d n o t b e e n w r i t te n i n to  th e c o n t r a c t . T h e 

e m p h a s is w a s o n th e i n te r e s t o f  th e p u b l ic , n o t 

m e r e ly th e p r iv a te p a r t ie s i n v o lv e d . D e s p i te a 

v io le n t d is s e n t b y  S to r y , th is f i r s t  l e a d in g d e c is io n 

o f  th e T a n e y C o u r t h a s s to o d th e te s t o f  t im e .

T h e l e g a l i ty o f  a  b r id g e a c r o s s th e O h io  R iv e r 

a t W h e e l in g , V i r g in ia , n o w  W e s t V i r g in ia , a ls o 

c a m e b e f o r e th e S u p r e m e C o u r t s e v e r a l t im e s . 

V i r g in ia  w a n te d to  m a k e w h a t i s  n o w  I n te r s ta te 7 0  

a m a in r o u te a c r o s s th e c o u n t r y a n d W h e e l in g a 

m a in r i v e r p o r t . T h is r e q u i r e d b u i ld in g  a  b r id g e a t 

W h e e l in g . P e n n s y lv a n ia s t r o n g ly o p p o s e d c o m 

p e t i t io n w i th  w h a t i s  n o w  U .S . 3 0 w h ic h c r o s s e d 

th e O h io  R iv e r a t P i t ts b u r g h a n d m a d e th a t p o r t th e 

m a in u p s t r e a m te r m in a l f o r  O h io R iv e r t r a f f i c .

W ith  C o n g r e s s u n a b le o r u n w i l l in g  to  a c t b e

c a u s e o f  th e d is a g r e e m e n t b e tw e e n th e s ta te s , V i r 

g in ia p r o c e e d e d to  c o n s t r u c t th e b r id g e o v e r th e 

r i v e r . T h e b r id g e w a s n in e ty - th r e e f e e t a b o v e th e 

r i v e r , l o w e r th a n th e s ta c k s o f  s o m e , b u t n o t m o s t , 

r i v e r s te a m e r s . R e ly in g i n  p a r t o n  a c o n g r e s s io n

a l ly - a p p r o v e d i n te r s ta te c o m p a c t s ta t in g th a t n a v i

g a t io n o f  th e r i v e r “ s h a l l b e f r e e. . . to  th e c i t i z e n s 

o f  th e U n i te d S ta te s ,” l 5 th e S u p r e m e C o u r t h e ld , 

d e s p i te th e a b s e n c e o f  a n y s p e c i f i c f e d e r a l s ta tu te , 

th a t th e b r id g e w a s a n o b s t r u c t io n to  n a v ig a t io n 

a n d o r d e r e d th a t i t  m u s t b e r a is e d to  1 1 1 f e e t o r  

r e m o v e d .1 6 O n ly  T a n e y a n d D a n ie l d is s e n te d . V i r 

g in ia th e n tu r n e d to  C o n g r e s s , w h ic h d e c la r e d th e 

e x is t in g b r id g e a  l a w f u l  s t r u c tu r e . S h o r t ly th e r e a f te r 

th e b r id g e w a s b lo w n d o w n b y  a s to r m , b u t w h e n 

r e c o n s t r u c t io n b e g a n P e n n s y lv a n ia a t ta c k e d th e v a

l i d i ty  o f  th e f e d e r a l s ta tu te . T h e S u p r e m e C o u r t h e ld 

b y  a v o te o f  6 - 3 th a t th e c o m m e r c e p o w e r a l lo w e d 

C o n g r e s s to  d e te r m in e w h a t o b s t r u c t io n s to  n a v ig a

t io n  s h o u ld b e p e r m i t te d .1 7

I m p o r ta n t to  th e b a n k in g a n d b u s in e s s i n te r

e s ts o f  th e c o u n t r y UTSRQPONMLKJIHGFEDCBAw as B ank of A ugusta v. E arle ,™ 

w h ic h  h e ld th a t c o r p o r a t io n s c h a r te r e d i n  o n e s ta te 

c o u ld d o b u s in e s s i n  o th e r s ta te s a s a m a t te r o f •
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c o m i ty , e x c e p t t o  th e e x te n t s p e c i f i c a l ly f o r b id d e n 

b y s ta te l a w . O n ly J u s t ic e M c K in le y , w h o s e 

r u l in g o n c i r c u i t w a s r e v e r s e d , d is s e n te d . A l 

th o u g h th e d e c is io n s e e m e d to  a l lo w  th e s ta te s 

g r e a t l e e w a y , i t s  im m e d ia te e f f e c t w a s to  p e r m i t o u t - 

o f - s ta te c o r p o r a t io n s to  d is c o u n t b i l l s  o f  e x c h a n g e i n  

A la b a m a . A s  a r e s u l t , th e c a s e w a s r e g a r d e d a s a 

v ic to r y f o r c o m m e r c ia l i n te r e s ts a n d a b lo w  to  

s ta te s’  r ig h ts . B o th  p o s i t io n s s e e m i n  r e t r o s p e c t to  

h a v e b e e n h ig h ly  e x a g g e r a te d . T h is w a s o n ly  a  f i r s t 

s te p b y  th e C o u r t i n  d e a l in g w i th  th e p r o b le m o f  th e 

e x te n t to  w h ic h s ta te s m a y r e g u la te , b u r d e n , o r  

d is c r im in a te a g a in s t e x t r a s ta te e n te r p r is e s .

S e v e r a l o th e r s ig n i f i c a n t a r e a s o f  th e l a w  w e r e 

to u c h e d b y  th e T a n e y C o u r t . I n  a s e r ie s o f  c a s e s , 

th e C o u r t f in a l ly  c o n c lu d e d f o r  p u r p o s e s o f  d e te r

m in in g d iv e r s i ty o f  c i t i z e n s h ip a n d th e c o n s e

q u e n t r ig h t  t o  s u e a n d b e s u e d i n  f e d e r a l c o u r ts th a t 

c o r p o r a t io n s s h o u ld b e t r e a te d a s c i t i z e n s o f  th e 

s ta te s i n  w h ic h th e y w e r e i n c o r p o r a te d o r d id  

b u s in e s s w i th o u t r e g a r d f o r  th e c i t i z e n s h ip o f  th e i r 

o f f i c e r s o r s to c k h o ld e r s .1 9 A f te r  y e a r s o f  l i t ig a 

t io n , p a te n ts o n S a m u e l M o r s e’ s te le g r a p h w e r e 

s u s ta in e d a n d f o u n d i n f r in g e d ,2 0  b u t i n  UTSRQPONMLKJIHGFEDCBAM cC orm ick 

v . T a lco ttf C y r u s M c C o r m ic k’ s r e a p e r w a s h e ld 

n o t to  h a v e b e e n i n f r in g e d . I n  th e G enesee C hief11 

th e j u r is d ic t io n o f  th e f e d e r a l c o u r ts i n  a d m i r a l ty w a s 

f in a l ly  e x te n d e d to  i n la n d l a k e s a n d r i v e r s a n d n o t 

m e r e ly to  t id e w a te r , o v e r r u l in g e a r l ie r d e c is io n s .

T h e p o l i t i c a l q u e s t io n d o c t r in e w a s u s e d—  

i n d e e d i n v e n te d—  to  a v o id j u d ic ia l d e te r m in a t io n 

a s to  w h ic h o f  tw o  l e g is la tu r e s w a s th e l a w f u l  

g o v e r n m e n t o f  R h o d e I s la n d . T h e D o r r  R e b e l l io n 

o f  1 8 4 1 h a d c h a l le n g e d th e s ta te g o v e r n m e n t , 

w h ic h  s t i l l  r e s te d u p o n a c h a r te r g r a n te d b y  C h a r le s 

I I  i n  1 6 6 3 . U n d e r th a t c h a r te r , th e l e g is la tu r e h a d 

l im i te d  s u f f r a g e to  l a n d o w n e r s a n d c r e a te d d is

t r i c ts w h ic h w e r e g r o s s ly m a la p p o r t io n e d . D o r r 

w a s c o n v ic te d o f  t r e a s o n a g a in s t R h o d e I s la n d a n d 

s e n te n c e d to l i f e  im p r is o n m e n t , b u t w a s s o o n 

a m n e s t ie d . D o r r c h a l le n g e d th e c o n s t i tu t io n a l i ty 

o f  th e g o v e r n m e n t w h ic h h a d p r o s e c u te d a n d 

c o n v ic te d h im . B y  th e t im e o f  th e 1 8 4 9 S u p r e m e 

C o u r t d e c is io n m  L uther v . B orden ,2 3 th e r e b e l l io n 

w a s l o n g  o v e r , a n d R h o d e I s la n d h a d a d o p te d a n 

im p r o v e d c o n s t i tu t io n . T h e t im e h a d th u s l o n g  

p a s s e d w h e n a  j u d ic ia l d e te r m in a t io n w o u ld  h a v e 

b e e n c o n s e q u e n t ia l . T h e C o u r t , a v o id in g j u d g 

m e n t o n th e m e r i ts , f o u n d th a t d e te r m in a t io n o f  

w h ic h  l e g is la tu r e w a s l e g a l w a s c o m m i t te d to  th e 

p o l i t i c a l d e p a r tm e n ts o f  th e g o v e r n m e n t a n d i t  h a d

n o  j u r is d ic t io n . T h e p o l i t i c a l q u e s t io n d o c t r in e 

th e r e a f te r h a d s u b s ta n t ia l g r o w th u p  to  B aker v. 

C arrf w h ic h p r o v id e d a j u d ic ia l r e m e d y f o r  

m a la p p o r t io n m e n t o f  l e g is la t iv e d is t r ic ts , a n d m o r e 

r e c e n t ly h a s h a d v i ta l i t y  i n  c o n n e c t io n w i th  j u d i 

c ia l r e lu c ta n c e to  d e te r m in e th e l e g a l i ty o f  th e 

V ie tn a m W a r .2 5

The Commerce Clause

D e s p i te a n o r ig in a l d iv e r s i ty o f  v ie w s a m o n g 

th e J u s t ic e s , th e T a n e y C o u r t m a d e a  m a jo r c o n

t r ib u t io n  to  c o m m e r c e c la u s e d o c t r in e . T h e M a r

s h a l l C o u r t’ s b r o a d p r o n o u n c e m e n ts i n  G ibbons 

v. O gden16 a s to  th e s c o p e o f  th e c o m m e r c e p o w e r 

o f  C o n g r e s s s t i l l  u n d e r l ie m o d e m c o m m e r c e d e

c is io n s , b u t th e y d id  n o t o f f e r  m u c h g u id a n c e a s to  

h o w  f a r  s ta te s c o u ld r e g u la te c o m m e r c ia l m a t te r s 

h a v in g a n i n te r s ta te e f f e c t . G ibbons v. O gden 

c o u ld b e a n d w a s i n te r p r e te d a s m a k in g th e p o w e r 

o f  C o n g r e s s b o th e x c lu s iv e a n d n o n e x c lu s iv e . 

S u b s e q u e n t ly , i n  W illson v . B lackb ird C reek 

M arsh C o .,21 M a r s h a l l r e c o g n iz e d th a t i n  th e a b

s e n c e o f  c o n g r e s s io n a l a c t io n , a s ta te c o u ld p la c e 

a d a m a c r o s s a n a v ig a b le c r e e k . N e v e r th e le s s , 

s o m e J u s t ic e s s t i l l  to o k  th e b r o a d p o s i t io n th a t th e 

p o w e r o f  C o n g r e s s w a s e x c lu s iv e a n d th a t a l l  s ta te 

l e g is la t io n w i th  r e s p e c t to  c o m m e r c e w a s p r e

c lu d e d . O th e r s , i n c lu d in g T a n e y , to o k  th e o p p o

s i te p o s i t io n th a t s in c e th e C o n s t i tu t io n b y  i t s  

te r m s m e r e ly g a v e C o n g r e s s p o w e r to  r e g u la te , i t  

d id  n o t d e p r iv e th e s ta te s o f  a n y p o w e r e x c e p t to  

th e e x te n t C o n g r e s s h a d a c te d .

T h e T a n e y C o u r t a t f i r s t  a d h e r e d c lo s e ly to  th e 

C h ie f J u s t ic e’ s p o s i t io n . I n  C ity of N ew Y ork v . 

M iln f  i t  s u s ta in e d a N e w  Y o r k  l a w  r e q u i r in g 

m a s te r s o f  v e s s e ls c a r r y in g p a s s e n g e r s to  N e w  

Y o r k  to  m a k e d e ta i le d r e p o r ts o n  e a c h p a s s e n g e r 

to  s ta te o f f ic ia ls , to  p o s t a b o n d f o r  e a c h , a n d to  

r e m o v e a n y o n e w h o  w a s f o u n d l i k e ly  to  b e c o m e 

a p u b l ic c h a r g e , a l th o u g h th e la s t tw o  p r o v is io n s 

w e r e n o t s t r ic t l y  b e f o r e th e C o u r t i n  th e c a s e . A t  

th e f i r s t  a r g u m e n t b e f o r e th e C o u r t in  1 8 3 4 , M a r

s h a l l th o u g h t th e s ta tu te u n c o n s t i tu t io n a l . I n  1 8 3 7 , 

a f te r T a n e y s u c c e e d e d M a r s h a l l , s ix  J u s t ic e s h e ld 

o th e r w is e , w i th  o n ly  S to r y d is s e n t in g ; th e b a s ic 

th e o r y w a s th a t th e l a w  w a s “ a  r e g u la t io n n o t o f  

c o m m e r c e b u t o f  p o l ic e ,”  a n u n h e lp f u l f o r m u la 

w h ic h  e n d u r e d f o r m a n y y e a r s . B u t J u s t ic e B a r b o u r’ s 

o p in io n f o r  th e C o u r t w e n t f u r th e r a n d d e c la r e d , 

a m a z in g ly , th a t g o o d s , n o tp e r s o n s , w e r e th e s u b je c t
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o f  th e c o m m e r c e p o w e r - a s ta te m e n t w h ic h m ig h t 

h a v e b e e n m o t iv a te d b y  a d e s i r e to  k e e p C o n g r e s s 

f r o m  m e d d l in g w i th  th e p r o b le m s o f  s la v e r y . A  

s u b s e q u e n t o p in io n b y  J u s t ic e W a y n e i n  th e UTSRQPONMLKJIHGFEDCBAP as

senger C ases29 i n  1 8 4 9 , s ta te d th a t th is l a n g u a g e 

w a s i n c lu d e d i n  th e o p in io n w i th o u t d u e c o n s id e r

a t io n b y  o th e r m e m b e r s o f  th e C o u r t a n d o n ly  

J u s t ic e B a r b o u r a n d C h ie f J u s t ic e T a n e y a g r e e d 

w i th  i t  a t th e t im e .3 0

T h e P assenger C ases2 '' d is c a r d e d th e d ic tu m  

a s to  th e c o m m e r c e p o w e r n o t a p p ly in g to  th e 

m o v e m e n t o f  p e r s o n s . I n  r e s p o n s e to  th e f lo o d  o f  

im m ig r a n ts l a n d in g i n  N e w  Y o r k  a n d B o s to n - 

h u n d r e d s o f  th o u s a n d s p e r y e a r b y  th a t t im e - N e w 

Y o r k  a n d M a s s a c h u s e t ts h a d e n a c te d l a w s r e q u i r

i n g  m a s te r s o f  v e s s e ls to  p a y a  ta x  f o r  e a c h p e r s o n 

l a n d e d a n d , i n  M a s s a c h u s e t ts , to  p o s t a b o n d to  

i n s u r e th a t “ l u n a t ic s”  a n d th e “ m a im e d , a g e d , o r 

i n f i r m ”  d id  n o t b e c o m e p u b l ic c h a r g e s . T h e s e 

c a s e s w e r e th r ic e a r g u e d a n d r e s u l te d i n  s e p a r a te 

o p in io n s b y  e ig h t J u s t ic e s c o v e r in g 1 8 0 p a g e s . B y  

a v o te o f  5 - 4 , w i th  S o u th e r n - U n io n is t W a y n e 

w r i t in g  th e p r in c ip a l m a jo r i ty o p in io n a n d T a n e y 

i n  d is s e n t , th e l a w s w e r e h e ld u n c o n s t i tu t io n a l . A s  

i n  G roves v. Slaugh ter32 a n d T he L icense C ases,33 

d e c id e d i n  1 8 4 1 a n d 1 8 4 7 r e s p e c t iv e ly , th e J u s

t i c e s e x p r e s s e d v a r y in g v ie w s a s to  w h e th e r th e 

p o w e r o f  C o n g r e s s o v e r c o m m e r c e w a s e x c lu s iv e 

o r  c o n c u r r e n t , l e a v in g th e l a w  a s to  th e e x te n t o f  

s ta te p o l ic e p o w e r o v e r c o m m e r c e i n  c o m p le te 

c o n f u s io n , a s m u s t h a v e b e e n o b v io u s to  th e C o u r t 

i t s e l f . I n  G roves v. Slaugh ter, th e q u e s t io n w a s 

w h e th e r a n 1 8 3 1 M is s is s ip p i c o n s t i tu t io n a l p r o h i

b i t io n  a g a in s t th e b r in g in g o f  s la v e s i n to  th e s ta te 

f o r  s a le , w h ic h w o u ld  h a v e u n d e r m in e d th e l o c a l 

s la v e m a r k e t , w a s b a r r e d b y  th e c o m m e r c e c la u s e . 

I f  i t  w a s n o t , th e s la v e s e l le r w o u ld  n o t h a v e b e e n 

a b le to  c o l le c t f r o m  M is s is s ip p i b u y e r s . T h e C o u r t 

a v o id e d th e i s s u e b y  h o ld in g th a t th e M is s is s ip p i 

c o n s t i tu t io n a l p r o v is io n w a s n o t s e l f - e n f o r c in g 

a n d w a s th u s i n e f f e c t iv e u n t i l th e p a s s a g e o f  a 

M is s is s ip p i s ta tu te a f te r th e s a le i n v o lv e d i n  th e c a s e .

T h e a d v e n t o f  a f r e s h m in d i n  1 8 5 1 , th a t o f  

J u s t ic e C u r t is o f  M a s s a c h u s e t ts , m a n a g e d to  b r in g  

th e C o u r t to g e th e r i n  C oo ley v . B oard of P ort 

W ardens.34 T h e B o a r d o f  W a r d e n s o f  th e P o r t o f  

P h i la d e lp h ia p r o v id e d p i lo ts f o r  v e s s e ls u s in g th e 

p o r t . A  P e n n s y lv a n ia s ta tu te r e q u i r e d v e s s e ls 

r e f u s in g to  e m p lo y th e p i lo ts to  p a y o n e - h a l f o f  th e 

p i lo ta g e f e e “ f o r  th e r e l ie f o f  d is t r e s s e d a n d d e

c a y e d p i lo ts”  a n d th e i r f a m i l ie s . T h u s , i n  C oo ley,

th e C o u r t w a s p r e s e n te d w i th  a s ta te r e g u la t io n o f  

i n te r s ta te a n d f o r e ig n c o m m e r c e , b u t i n  a l o c a l 

s e t t in g . T h e C o u r t u p h e ld th e P e n n s y lv a n ia l a w , 

r e je c t in g b o th th e p o s i t io n o f  J u s t ic e s M c L e a n a n d 

W a y n e i n  d is s e n t th a t th e f e d e r a l p o w e r w a s 

e x c lu s iv e , a n d th e e x t r e m e s ta te s’  r ig h ts v ie w s o f  

J u s t ic e D a n ie l i n  c o n c u r r e n c e . T h e m a jo r i ty o f  

f i v e 3 5 c o n c lu d e d th a t i n  s o m e c i r c u m s ta n c e s th e 

p o w e r o f  C o n g r e s s s h o u ld b e e x c lu s iv e , w h i le  i n  

o th e r s i t  s h o u ld n o t b e . T h e d is t in c t io n w a s b e

tw e e n th o s e s u b je c ts w h ic h “ a r e i n  th e i r n a tu r e , 

n a t io n a l , o r  a d m i t o f  o n ly  o n e u n i f o r m  s y s te m , o r  

p la n o f  r e g u la t io n , [ a n d th u s ] m a y  j u s t ly  b e s a id to  

b e o f  s u c h a  n a tu r e a s to  r e q u i r e e x c lu s iv e l e g is la

t io n  b y  C o n g r e s s ,”  a n d th o s e w h ic h w e r e e s s e n

t ia l l y  l o c a l i n  n a tu r e i n  w h ic h  d iv e r s i ty o f  r e g u la

t io n  w a s a p p r o p r ia te .3 6

T h is f o r m u la , th o u g h i n d e f in i te , w a s p r a g

m a t ic , s e n s ib le , a n d m a n a g e a b le . I t  i n d ic a te d 

w h a t f a c to r s s h o u ld b e g iv e n w e ig h t i n  f u tu r e 

c a s e s . B e c a u s e o f  i t s i n h e r e n t r e a s o n a b le n e s s , i t  

h a s s to o d th e te s t o f  t im e . T h u s i n  1 9 4 5 , th e C o u r t , 

c i t in g  C oo ley, i n v a l id a te d a n A r iz o n a l a w  l im i t in g  

th e l e n g th o f  f r e ig h t a n d p a s s e n g e r t r a in s b e c a u s e 

th e s u b je c t w a s o n e r e q u i r in g n a t io n a l u n i f o r

m ity .3 7 I n d e e d , th e C oo ley c a s e w a s c i te d a n d i t s  

d o c t r in e a p p l ie d i n  a t l e a s t tw e n ty c a s e s d e c id e d 

b y  th e C o u r t i n  th e l a s t tw e n ty y e a r s .3 8

I n  a n o th e r a r e a , th e C o u r t’ s i n te r p r e ta t io n o f  

th e c o m m e r c e c la u s e w a s n o t s o e n d u r in g . T h e r e 

h a d l o n g  b e e n d is a g r e e m e n t , u s u a l ly a lo n g p a r ty 

l i n e s b e tw e e n D e m o c r a ts a n d W h ig s , a s to  w h e th e r 

C o n g r e s s h a d a u th o r i ty to  b u i ld  w h a t w e r e th e n 

c a l le d “ i n te r n a l im p r o v e m e n ts ,”  s u c h a s h ig h w a y s , 

c a n a ls , a n d r a i l r o a d s w i th in  a s ta te , th o u g h a s a 

p a r t o f  a  n a t io n a l t r a n s p o r ta t io n s y s te m . P r e s id e n t 

M o n r o e i n  a f a m o u s v e to m e s s a g e h a d d e c la r e d 

th a t C o n g r e s s h a d n o  s u c h p o w e r w i th o u t a C o n

s t i tu t io n a l a m e n d m e n t . N e v e r th e le s s , C o n g r e s s 

c o n t in u e d s p o r a d ic a l ly to  a u th o r iz e s u c h p r o je c ts , 

o f  w h ic h  th e C u m b e r la n d R o a d , n o w  U .S . 4 0  f r o m  

M a r y la n d th r o u g h O h io , w a s th e b e s t k n o w n .

T h e i s s u e d id  n o t r e a c h th e C o u r t f o r  y e a r s , 

a l th o u g h J u s t ic e D a n ie l h a d p e r s o n a l ly s ta te d th a t 

s u c h d e p a r tu r e s f r o m  “ p r in c ip le a n d p u b l ic i n te g

r i t y ”  c o n s t i tu te d a “ g r e a te r c a la m i ty th a n w o u ld  

b e a c tu a l w a r .” 3 ’  H e m a n a g e d to  i n c o r p o r a te h is 

v ie w s i n  a  u n a n im o u s o p in io n i n  V eazie v . M oor,40 

w h ic h h e ld th a t M a in e c o u ld g r a n t to  a s in g le 

c o m p a n y e x c lu s iv e n a v ig a t io n r ig h ts o n a r i v e r 

r u n n in g o n ly  th r o u g h th a t s ta te to  th e s e a . T h e
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o p in io n b r o a d ly s ta te d , h o w e v e r , th a t th e p o w e r to  

r e g u la te c o m m e r c e d id  n o t i n c lu d e “ th e c o n t r o l 

o v e r t u r n p ik e s , c a n a ls , o r  r a i l r o a d s , o r  th e c le a r in g 

a n d d e e p e n in g o f  w a te r - c o u r s e s e x c lu s iv e ly w i th in  

th e S ta te s , o r th e m a n a g e m e n t o f  th e t r a n s p o r ta

t io n  u p o n a n d b y  m e a n s o f  s u c h im p r o v e m e n ts .” 4 1 

T h is r e m a r k a b le s ta te m e n t— th a t th e c o m m e r c e 

p o w e r d id  n o t e x te n d to  im p r o v in g th e p r in c ip a l 

m e a n s o f  i n te r s ta te t r a n s p o r ta t io n b e c a u s e th e 

d i f f e r e n t s e g m e n ts th e r e o f w e r e l o c a te d w i th in  

i n d iv id u a l s ta te s— h a s s u b s e q u e n t ly b e e n n e i th e r 

c i te d n o r e x p r e s s ly o v e r r u le d ; i t  h a s s im p ly b e e n 

f o r g o t te n a n d i g n o r e d . I t  i s , o f  c o u r s e , i n c o n s is te n t 

w i th  s u b s e q u e n t d e c is io n s .4 2

I t i s d i f f i c u l t  to s e e h o w  a t a n y t im e th e 

c o m m e r c e c la u s e c o u ld h a v e b e e n s o n a r r o w ly 

c o n s t r u e d , e v e n o n th e b a s is o f  a s t r ic t l i te r a l 

r e a d in g o f  i t s w o r d s . C e r

ta in ly UTSRQPONMLKJIHGFEDCBAG ibbons v. O gden33 

h a d e m b o d ie d a f a r d i f f e r 

e n t a p p r o a c h . P e r h a p s , a s 

w i th  J u s t ic e B a r b o u r’ s  s ta te

m e n t i n  C ity of N ew Y ork v .

M ilr i 33 th a t th e c o m m e r c e 

c la u s e d id  n o t e x te n d t o  p a s

s e n g e r s , th e o th e r j u d g e s 

m a y n e v e r h a v e c o n c e n

t r a te d o n J u s t ic e D a n ie l’ s 

d ic tu m . S in c e o n ly  a l o c a l 

in t r u s io n o n  c o m m e r c e w a s 

c o n c e r n e d , th e V eazie d e c i

s io n c o u ld s im p ly h a v e r e s te d o n th e C oo ley 

d o c t r in e a n n o u n c e d th e y e a r b e f o r e w i th o u t g o in g 

f u r th e r . O n th e o th e r h a n d , n o m a t te r h o w  o u t

la n d is h i t  m a y s e e m to  th e m o d e m l a w y e r , p e r h a p s 

i n  1 8 5 3 th e s ta te m e n t w o u ld n o t h a v e s e e m e d 

u n u s u a l a n d s h o u ld b e ta k e n a t f a c e v a lu e a s 

r e p r e s e n t in g th e v ie w s o f  th e J u s t ic e s o f  th a t e r a .

FUGITIVE SLAVES, DRED SCOTT,ZYXWVUTSRQPONMLKJIHGFEDCBA 

AND THE CIVIL WAR

M o s t o f  u s h a v e l o n g  f o r g o t te n th a t th e C o n s t i

tu t io n c o n ta in e d a c la u s e r e q u i r in g th e r e tu r n o f  

f u g i t i v e s la v e s to  th e i r o w n e r s .4 5 T h e F u g i t i v e 

S la v e A c t o f  1 7 9 34 6 p e r m i t te d s la v e - o w n e r s to  

ta k e a  f u g i t i v e  b e f o r e a s ta te o r  f e d e r a l j u d g e w h o  

o n  s a t is f a c to r y p r o o f w a s to  o r d e r h is r e tu r n . S in c e 

e le c te d s ta te m a g is t r a te s i n  th e N o r th h a d l i t t le  

e n th u s ia s m f o r  e n f o r c in g th e a c t , a h e a v y b u r d e n 

f e l l  o n  th e f e d e r a l c i r c u i t  j u s t ic e s a n d d is t r i c t j u d g e sLKJIHGFEDCBA

F u g it iv e s la v e c o m m iss io n

e rs re c e iv e d $ 1 0 i f  th e y 

issu e d a c e r t i f ic a te o f  re

m o v a l, b u t o n ly $ 5 i f  th e y 

d id  n o t.

i n  th e N o r th e r n s ta te s to  w h ic h th e f u g i t i v e s w e r e 

f le e in g . T h e y c o u ld n o t p o s s ib ly h a n d le th e f lo w .  

T h e C o m p r o m is e o f  1 8 5 0 , w h ic h  a l lo w e d C a l i f o r

n ia to  j o in  th e U n io n a s a f r e e s ta te b u t w h ic h i n  

g e n e r a l f a v o r e d th e S o u th e r n p o s i t io n , i n c lu d e d a n 

a g r e e m e n t to  s t r e n g th e n th e F u g i t i v e S la v e A c t . 

T h e r e v is e d a c t o f  1 8 5 04 7 e m p o w e r e d th e c i r c u i t 

c o u r ts t o  a p p o in t c o m m is s io n e r s w i th  a u th o r i ty to  

r e tu r n f u g i t i v e s la v e s . A  c o m m is s io n e r w a s to  

r e c e iv e a f e e o f  $ 1 0 i f  h e i s s u e d a c e r t i f i c a te o f  

r e m o v a l , b u t o n ly  $ 5 i f  h e d id  n o t . T h e a l le g e d 

f u g i t i v e w a s n o t p e r m i t te d to g iv e te s t im o n y . 

U n i te d S ta te s m a r s h a ls w e r e m a d e p e r s o n a l ly 

l i a b le i f  th e y r e f u s e d to  e x e c u te w a r r a n ts o r i f  

f u g i t i v e s e s c a p e d .

I n  th e i r c a p a c i ty a s c i r c u i t  j u s t ic e s , th e N o r th

e r n m e m b e r s o f  th e S u p r e m e C o u r t a t te m p te d 

c o n s c ie n t io u s ly to  e n f o r c e 

th e s e h a r s h p r o v is io n s . 

N e v e r th e le s s , a s u b s ta n

t ia l  p o r t io n o f  th e p o p u la

t io n o f  th e N o r th w o u ld  

n o t a c c e p t th e n e w l a w . 

N o t o n ly  w o u ld  N o r th e r n 

o f f ic ia ls  n o t c o o p e r a te , b u t 

r e b e l l io u s N o r th e r n m o b s 

w o u ld o f te n f r e e th e f u g i 

t i v e s a n d s e n d th e m  o n to  

C a n a d a . F e d e r a l j u d g e s 

a n d m a r s h a ls w e r e im p o 

te n t to  s to p th e m .

I n  W is c o n s in , a  m o b h e a d e d b y  S h e r m a n B o o th 

f r e e d a f u g i t i v e , a n d w h e n B o o th w a s a r r e s te d f o r  

a id in g i n th e e s c a p e a n d h e ld b y th e f e d e r a lju d ic ia r y , 

th e W is c o n s in s u p r e m e c o u r t o r d e r e d h is r e le a s e o n  

habeas corpus. A f te r  B o o th’ s f e d e r a l c o n v ic t io n , 

th e s ta te c o u r t a g a in g r a n te d a  w r i t  of habeas corpus 

f r e e in g B o o th o n  th e g r o u n d th a t h e w a s u n la w f u l ly  

d e ta in e d . T h u s , a  N o r th e r n s ta te w a s a s s e r t in g th e 

s u p e r io r i ty o f  s ta te o v e r f e d e r a l l a w , a s S o u th C a r o

l i n a  h a d d o n e tw e n ty - f i v e y e a r s b e f o r e . I n  1 8 5 9 , a n 

u n a n im o u s S u p r e m e C o u r t , s p e a k in g th r o u g h C h ie f 

J u s t ic e T a n e y , u p h e ld th e s u p r e m a c y o f  f e d e r a l l a w  

i n  a c a s e w h ic h w a s th e n h ig h ly  s ig n i f i c a n t ,4 8 a l

th o u g h th e p o in t n o w  s e e m s p r e t ty o b v io u s . T h u s , 

s ix  y e a r s a f te r th e f u g i t i v e h a d r e a c h e d C a n a d a , 

B o o th a c tu a l ly w a s im p r is o n e d f o r a s h o r t t im e 

b e f o r e b e in g p a r d o n e d .

D u r in g th e B o o th c o n t r o v e r s y , th e c a s e o f  

D red Scott v. Sandfo rd39 r e a c h e d th e S u p r e m e 

C o u r t . S c o t t w a s a s la v e w h o  h a d b e e n ta k e n b y
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C A U T I O N ! !  

COLORED PEOPLEZYXWVUTSRQPONMLKJIHGFEDCBA

OF BOSTON, ONE &  ALL,
Ion are hereby respectfully CAUTIONED  and 

advised, to avoid conversing with  the

flaldinien and Police Officers 
«l' Ruston,

Tor  since the recent ORDER OF THE  MAYOR  A  
ALDERMEN,  they are empowered to act as

KIDNAPPERSAND

Slave Catchers,
And  they have already been actually employed inZYXWVUTSRQPONMLKJIHGFEDCBA 

KIDNAPPING, CATCHING,  AND KEEPING  
SEA  YES. Therefore, if  you value your  EIRERTY,  
and the LKJIHGFEDCBAW e lfa re o f  th e F u g it iv e s among you, Nftun  
them in  every possible manner, as so many H O l'y D S  
on the track  of the most unfortunate  of your  race.

Keep a Sharp Look  Out for  
KIDNAPPERS, and have 

TOP EYE  open.
A P R IL  24, 185E

The Fugitive Slave Act  of 1793, as revised in 1850, contributed  to increased tensions between proponents 

of slavery and abolitionists. This poster reminded freed and escaped slaves that  even in  a non-slave state, 

like Massachusetts, they were still  in danger of being returned to slavery.

h is o w n e r n o r th o f  th e l i n e  d r a w n b y  th e M is s o u r i 

C o m p r o m is e o f 1 8 2 0 b e tw e e n f r e e a n d s la v e 

te r r i to r ie s . A f te r h is m a s te r to o k h im  b a c k to  

M is s o u r i , w h ic h  p e r m i t te d s la v e r y , S c o t t , r e ly in g 

o n  p r io r M is s o u r i d e c is io n s , b r o u g h t s u i t to  e s ta b

l i s h h is f r e e d o m b e c a u s e h e h a d b e e n ta k e n to  

te r r i to r ie s i n  w h ic h s la v e r y w a s f o r b id d e n . T h e 

M is s o u r i s u p r e m e c o u r t , h o w e v e r , r e v e r s e d i t s e l f . 

B a r r e d f r o m  a d i r e c t a p p e a l to  th e U n i te d S ta te s 

S u p r e m e C o u r t b y a r e c e n t d e c is io n ,5 0 S c o t t’ s
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Dred Scott, left, was the focus of  one of  the Court ’ s most famous cases. Benjamin Curtis,  right,  dissented 

from  the Court ’ s decision ruling that African-Americans were not citizens of the United States, and 

detailed in his dissent instances since the time the Constitution was first  drafted where slaves were 

considered citizens. Curtis  and Taney exchanged bitter  correspondence in  the aftermath  of  the case and 

Curtis  resigned a few months later  as a result.

a t to r n e y s i n v o k e d th e d iv e r s i ty j u r is d ic t io n o f  th e 

f e d e r a l c i r c u i t c o u r t i n  M is s o u r i , s u in g th e a d m in

i s t r a to r o f  h is p r io r o w n e r’ s e s ta te , a c i t i z e n o f  

N e w  Y o r k , f o r  t r e s p a s s . A f te r  l o s in g a t th e t r ia l  

l e v e l , S c o t t a p p e a le d to  th e S u p r e m e C o u r t .

B y  th is t im e , o v e r th e v io le n t o b je c t io n o f  

N o r th e r n a b o l i t io n is ts , th e M is s o u r i C o m p r o m is e 

h a d b e e n s u p e r s e d e d b y  th e C o m p r o m is e o f  1 8 5 0 , 

w h ic h r e je c te d e x te n s io n o f  th e M is s o u r i C o m 

p r o m is e l i n e  to  n e w  te r r i to r ie s g a in e d f r o m  M e x ic o . 

I t  a ls o r e je c te d th e W ilm o t P r o v is o w h ic h w o u ld  

h a v e f o r b id d e n s la v e r y i n  th e s e te r r i to r ie s .

T h is , c o m b in e d w i th  o th e r m e a s u r e s , a l lo w e d 

th e p e o p le o f  e a c h te r r i to r y o r s ta te to  d e c id e f o r  

th e m s e lv e s w h e th e r s la v e r y s h o u ld b e p e r m i t te d 

a n d l e d to a p r o lo n g e d a n d v io le n t s t r u g g le in  

K a n s a s a n d N e b r a s k a .5 1 S o u th e r n s t r a te g is ts , w h o  

h a d n o t , h o w e v e r , p la n n e d S c o t t’ s l i t ig a t io n , h o p e d 

th a t th e S u p r e m e C o u r t w o u ld  s e t t le o n e s o u r c e o f  

c o n te n t io n b y  d e c la r in g th e M is s o u r i C o m p r o

m is e u n c o n s t i tu t io n a l o n  th e g r o u n d th a t C o n g r e s s 

c o u ld n o t p r o h ib i t s la v e r y i n  a n y o f  th e te r r i to r ie s . 

A t  l e a s t in  i t s  l a te r s ta g e s , th e l i t ig a t io n  m a y h a v e 

b e e n o f  a  “ f r ie n d ly ”  c h a r a c te r , s in c e S c o t t 's o w n e r 

( b y  i n h e r i ta n c e ) m a r r ie d a N e w  E n g la n d a b o l i

t io n is t a n d th e n t r a n s f e r r e d t i t le  to  h e r b r o th e r , a 

N e w  Y o r k e r . H o r a c e G r e e le y , i n  th e LKJIHGFEDCBAN e w Y o rk  

T r ib u n e , o b je c te d v io le n t ly  to  s u b m i t t in g th e i s 

s u e to  a  C o u r t c o m p o s e d o f  f i v e  s la v e - h o ld e r s a n d 

th r e e o th e r p r o s la v e r y m e n .

G r e e le y ’  s p r e d ic t io n s p r o v e d c o r r e c t to  w i th in  

o n e v o te . A l th o u g h e a c h J u s t ic e s u b m i t te d a n 

o p in io n o f  h is o w n , T a n e y’ s p r in c ip a l o p in io n f o r  

th e m a jo r i ty o f  s e v e n - th e f i v e  S o u th e r n J u s t ic e s 

a n d J u s t ic e s N e ls o n a n d G r ie r - h e ld th a t th e f e d

e r a l c o u r ts l a c k e d j u r is d ic t io n b e c a u s e : ( 1 ) a 

N e g r o , e v e n th o u g h f r e e , c o u ld n o t b e a c i t i z e n o f  

a s ta te f o r p u r p o s e s o f  i n v o k in g th e d iv e r s i ty 

j u r is d ic t io n o f  th e f e d e r a l c o u r ts ; ( 2 ) C o n g r e s s 

l a c k e d p o w e r to  p r o h ib i t s la v e r y i n  th e te r r i to r ie s 

s in c e th e te r r i to r ie s w e r e h e ld f o r  th e b e n e f i t o f  th e 

p e o p le o f  th e s ta te s a n d th e i r p r o p e r ty r ig h ts ; th e 

g r a n t to  C o n g r e s s o f  p o w e r “ to  m a k e a l l  n e e d f u l 

r u le s a n d r e g u la t io n s r e s p e c t in g th e te r r i to r y . . . 

b e lo n g in g to  th e U n i te d S ta te s”  w a s h e ld i n a p p l ic a

b le to  te r r i to r y a c q u i r e d a f te r th e C o n s t i tu t io n w a s 

a d o p te d , th e r e b y i n v a l id a t in g th e M is s o u r i C o m p r o

m is e ; a n d ( 3 )  t h e M is s o u r i c o u r ts w e r e n o t b o u n d to  

g iv e e f f e c t to  S c o t t’ s s ta tu s w h i le  i n  I l l in o is .

I f  th e C o u r t h a d r e s te d i t s  d e c is io n o n  th e th i r d  

o f  th e a b o v e g r o u n d s a lo n e - th a t a s la v e s ta te to  

w h ic h a s la v e r e tu r n e d w i th  h is o w n e r n e e d n o t 

r e c o g n iz e th e s ta tu s w h ic h h e a c q u i r e d i n  f r e e 

te r r i to r ie s— i t  p r o b a b ly w o u ld n o t h a v e c a u s e d 

m u c h c o m m o t io n . B u t th e m a jo r i ty s o u g h t to  

s e t t le o n c e a n d f o r  a l l  th e p o w e r o f  C o n g r e s s o v e r ,
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a n d th e r ig h ts o f  s la v e - o w n e r s i n , th e te r r i to r ie s . 

F o r i f  m o s t o f  th e l a r g e a r e a s a c q u i r e d f r o m  F r a n c e 

i n  1 8 0 3 a n d f r o m  M e x ic o i n  1 8 4 8— m o s t o f  th e 

U n i te d S ta te s w e s t o f  th e M is s is s ip p i— b e c a m e 

f r e e s ta te s o r  f r e e te r r i to r ie s , th e S o u th f e a r e d , a n d 

w i th  g o o d r e a s o n , th a t i t s p o w e r i n  th e f e d e r a l 

g o v e r n m e n t w o u ld  d e c l in e a n d th a t i t s  v i ta l  i n s t i

tu t io n m ig h t b e e n d a n g e r e d .

J u s t ic e M c L e a n , w h o f a v o r e d a b o l i t io n , a n d 

J u s t ic e C u r t is , w h o  w a s n o  e x t r e m is t i n  th a t d i r e c

t io n  b u t “ p r im a r i l y a l a w y e r”  w i th o u t p a r t is a n 

i n te r e s t , w r o te l o n g  d is s e n t in g o p in io n s w h ic h  h a d 

w id e  c i r c u la t io n i n  th e N o r th . C u r t is , i n  p a r t ic u la r , 

“ a d d u c e d a n e n o r m o u s a m o u n t o f  e v id e n c e to  

s h o w” 5 2 th a t a t th e t im e th e C o n s t i tu t io n w a s 

a d o p te d N e g r o e s h a d b e e n r e g a r d e d a s c i t i z e n s i n  

a  n u m b e r o f  s ta te s , th e r e b y u n d e r m in in g T a n e y’ s 

f i r s t p r e m is e . A ls o , th e a p p r o v a l b y  th e f i r s t  

C o n g r e s s o f  th e A c t o f  A u g u s t 7 , 1 7 8 9 ,5 3 c o n

f i r m e d a n d c o n t in u e d i n  e f f e c t th e N o r th w e s t 

O r d in a n c e o f  1 7 8 7 , a p r o v is io n o f  w h ic h  p r o h ib

i te d s la v e r y i n  th e th e n N o r th w e s t T e r r i to r y ,5 4 a n d 

th e M is s o u r i C o m p r o m is e o f  1 8 2 0 , p r o h ib i te d s la

v e r y i n  o th e r te r r i to r ie s n o r th o f  a s p e c i f ie d l i n e . 

T h e s e a c t io n s d e m o n s t r a te d th a t th e r e w a s n o  b a s is 

i n  c o n te m p o r a n e o u s u n d e r s ta n d in g f o r  r e a d in g i n to  

th e C o n s t i tu t io n a l im i ta t io n  o n  th e p o w e r o f  C o n

g r e s s to  r e g u la te th e te r r i to r ie s , w h ic h  c le a r ly c o u ld 

n o t b e f o u n d i n  th e w o r d s u s e d b y  th e f r a m e r s . A  

r e s u l t o f  C u r t is’ s d is s e n t w a s to  g o a d T a n e y i n to  

m o d i f y in g h is o p in io n a f te r i t  w a s a n n o u n c e d to  

m e e t C u r t is’ s r e v ie w o f  th e h is to r ic a l e v id e n c e . 

W h e n T a n e y r e f u s e d to  l e t C u r t is s e e th e c h a n g e s 

u n t i l  a f te r th e r e v is e d o p in io n w a s p u b l is h e d , a b i t te r 

c o r r e s p o n d e n c e e n s u e d , w h ic h  i n d u c e d C u r t is s e v

e r a l m o n th s l a te r to  r e s ig n f r o m  th e C o u r t .

A l th o u g h th e C o u r t m a j o r i ty  a n d th e B u c h a n a n 

a d m in is t r a t io n , w h ic h h a d b e e n i n f o r m e d a s to  

h o w  th e c a s e w o u ld  b e d e c id e d , m a y h a v e h o p e d 

o r b e l ie v e d th a t a S u p r e m e C o u r t r u l in g  w o u ld  

h a v e b e e n a c c e p te d b y  th e p u b l ic , th u s c a lm in g th e 

i n te r s e c t io n a l c o n t r o v e r s y , th e e f f e c t w a s q u i te 

th e o p p o s i te . T h e d e c is io n , o f  c o u r s e , d id  n o t 

s e t t le a n y th in g , a t l e a s t f o r  m a n y N o r th e r n e r s . I t  

a ls o d id  n o t s e t t le a n y th in g f o r  D r e d S c o t t , w h o  

w a s f r e e d b y  h is o w n e r a n d d ie d s h o r t ly a f te r

w a r d .5 5 W h e n S e n a to r S te p h e n A . D o u g la s s u p

p o r te d th e m a jo r i ty o p in io n , A b r a h a m L in c o ln  

r e l ie d o n  th e d is s e n ts i n  h is f a m o u s d e b a te s w i th  

D o u g la s i n  I l l in o is  i n  1 8 5 8 , w h ic h , th o u g h u n s u c

c e s s f u l i n  e le c t in g L in c o ln to  th e S e n a te , p r o 

p e l le d h im  i n to  n a t io n a l p r o m in e n c e a n d e v e n tu

a l ly  th e p r e s id e n c y . S in c e L in c o ln ’ s e le c t io n 

c a u s e d th e S o u th to  s e c e d e a n d c o m m e n c e h o s t i l i

t ie s b y  s e iz in g F o r t S u m te r , UTSRQPONMLKJIHGFEDCBAD red Scott w a s a t 

l e a s t a f a c to r i n  b r in g in g o n  th e C iv i l  W a r .

T h e D red Scott d e c is io n d is c r e d i te d th e S u

p r e m e C o u r t i n  th e N o r th f o r  m a n y y e a r s - c r e a t - 

i n g  w h a t C h ie f J u s t ic e H u g h e s c a l le d “ a  s e l f - 

i n f l i c te d  w o u n d”  o f  g r e a t s e v e r i ty ,5 6  a n d i t  w a s th e 

o n ly d e c is io n w h ic h to o k a w a r to o v e r c o m e . 

T h e r e a f te r , th e N o r th r e g a r d e d th e C o u r t a s c o n

t r o l le d b y  S o u th e r n s y m p a th iz e r s a n d , u n t i l th e 

w a r w a s o v e r , p a id l i t t le  h e e d to  i t ,  a t l e a s t i n s o f a r 

a s m a t te r s r e la t in g to  th e b a s ic c o n f l i c t b e tw e e n 

th e s e c t io n s o f  th e n a t io n w e r e c o n c e r n e d .

W ith  r e s p e c t to  T a n e y , th e r e w a s g o o d r e a s o n 

f o r  th e N o r th e r n a t t i tu d e . A l th o u g h n o t a t ta c h e d 

to  th e i n s t i tu t io n o f  s la v e r y , h e h a d b e e n b o m  a n d 

r a is e d i n  a S o u th e r n e n v i r o n m e n t a n d r e g a r d e d 

h im s e l f a s a  S o u th e r n e r . H is  u n p u b l is h e d w r i t in g s 

s h o w th a t h e b e l ie v e d th e S o u th h a d a r ig h t to  

s e c e d e . A  s o n - in - la w s e r v e d i n  th e C o n f e d e r a te 

A r m y , a n d a l th o u g h n o c a s e h a d b r o u g h t th e 

m a t te r b e f o r e h im , h e w r o te a d r a f t o p in io n , 

a p p a r e n t ly p u b l is h e d l o n g a f te r h e d ie d , s ta t in g 

th a t C o n g r e s s h a d n o  p o w e r to  r a is e a n y a r m y b y  

c o m p u ls o r y c o n s c r ip t io n b e c a u s e th a t w o u ld i n 

v a d e th e p o w e r s o f  th e s ta te s .5 7 F o r a  j u d g e to  w r i te  

a n o p in io n o n  a  m a t te r o f  g r e a t im p o r ta n c e w h ic h  

h a d n o t c o m e b e f o r e h im  a n d u p o n w h ic h  h e h a d 

h e a r d n o  a r g u m e n t i s  h ig h ly  u n u s u a l a n d u n ju d ic ia l , 

to  s a y th e l e a s t , a n d o n ly  c a n b e e x p la in e d b y  a 

s t r o n g e m o t io n a l i n v o lv e m e n t .

I n  a n a c tu a l c a s e , E x parte M errym an,™ T  a n e y 

i s s u e d a w r i t  o f  h a b e a s c o r p u s r e le a s in g a  p r o m i

n e n t M a r y la n d e r w h o m th e f e d e r a l a r m y h a d 

l o c k e d u p f o r  p a r t ic ip a t in g , a s a l i e u te n a n t i n  a 

s e c e s s io n is t c a v a l r y c o m p a n y , i n  th e d e s t r u c t io n 

o f  r a i l r o a d b r id g e s i n  o r d e r to p r e v e n t U n io n  

t r o o p s f r o m  r e a c h in g W a s h in g to n f r o m  th e N o r th . 

B e c a u s e o f  th e S o u th e r n r e b e l l io n , L in c o ln  h a d 

s u s p e n d e d th e w r i t  o f  h a b e a s c o r p u s , b u t T a n e y 

h e ld th a t o n ly  C o n g r e s s h a d a u th o r i ty to  d o  s o , a 

p o in t w h ic h w a s c e r ta in ly a r g u a b le . T h e A r m y , 

w i th  L in c o ln ’ s s u p p o r t , r e f u s e d to  a l lo w  T a n e y’ s 

m a r s h a l to  e n te r F o r t M c H e n r y to  f r e e th e p r is

o n e r , w h o i n  s u b s ta n c e w a s a p r is o n e r o f  w a r , 

th o u g h T a n e y c h o s e to  t r e a t h im  a s a c iv i l ia n . 

T a n e y’ s d e c is io n h a s b e e n h ig h ly  p r a is e d a s a n 

a s s e r t io n o f  c iv i l  a u th o r i ty o v e r th e m i l i ta r y , a n d 

u n d o u b te d ly h e w a s a c t in g c o u r a g e o u s ly a n d c o n
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s c ie n t io u s ly . B u t h is r u l in g  m a y h a r d ly b e s a id to  

b e u n ta in te d b y  h is p e r s o n a l p r e d i le c t io n s a s to  

w h o s h o u ld p r e v a i l i n  th e o n c o m in g s t r u g g le . I n  

th e c o n te x t o f  th a t t im e , a f te r UTSRQPONMLKJIHGFEDCBAD red Scott a n d i n  th e 

l i g h t  o f  a c tu a l m i l i ta r y  n e c e s s i ty , s h o u ld L in c o ln  

h a v e h o n o r e d th e o r d e r s o f  a j u d g e r e a s o n a b ly 

b e l ie v e d to  b e s y m p a th e t ic to  th e S o u th e r n e f f o r t 

to  d e s t r o y th e U n io n ? C o m p a r e th e i n te r n m e n t o f  

J a p a n e s e - A m e r ic a n s to  p r e v e n t a J a p a n e s e i n v a

s io n o f  C a l i f o r n ia i n  1 9 4 1 -  4 2 , w h ic h  c e r ta in ly h a d 

f a r l e s s j u s t i f i c a t io n i n  m i l i ta r y  n e c e s s i ty th a n th e 

a c tu a l o b s t r u c t io n o f  th e U n io n  a r m y i n  M a r y la n d 

i n  1 8 6 1 , b u t w h ic h  w a s n e v e r th e le s s u n a n im o u s ly 

u p h e ld b y  th e S u p r e m e C o u r t i n  th e c o n t r o v e r s ia l 

H irabayash i c a s e5 9 i n  1 9 4 3 .

T h e o th e r S o u th e r n J u s t ic e s , W a y n e a n d 

C a tr o n , r e m a in e d l o y a l to  th e U n io n a n d s e e m to  

h a v e a v o id e d T a n e y’ s c la s h e s w i th  th e m i l i ta r y .

O n  O c to b e r 1 2 ,1 8 6 4 , w h i le  G e n e r a l S h e r m a n 

w a s i n  G e o r g ia s e a l in g th e f a te o f  th e C o n f e d

e r a c y , T a n e y d ie d a t th e a g e o f  e ig h ty - s e v e n . T h e 

a b s e n c e o f  a n y p r o g r a m f o r  p a y in g p e n s io n s to  

S u p r e m e C o u r t J u s t ic e s i f  th e y r e t i r e d m a y h a v e 

b e e n a  r e a s o n f o r  T a n e y’ s r e m a in in g o n  th e C o u r t 

to  s u c h a n a d v a n c e d a g e , d e s p i te i l l  h e a l th w h ic h  

o f te n k e p t h im  f r o m  s i t t in g . T h e l a w  a l lo w in g 

J u s t ic e s to  r e t i r e a t f u l l  p a y a t s e v e n ty a f te r te n 

y e a r s o f  s e r v ic e w a s n o t e n a c te d u n t i l  1 8 6 9 , l a r g e ly 

to i n d u c e J u s t ic e G r ie r , th e n s e v e n ty - f i v e a n d 

s h o w in g s u c h s ig n s o f  s e n i l i t y  a s f a l l in g  a s le e p o n  

th e b e n c h , to  r e t i r e .6 0

T a n e y’ s l i f e  s p a n n e d th a t o f  th e n a t io n f r o m  

o n e y e a r a f te r th e D e c la r a t io n o f  I n d e p e n d e n c e . 

H e s e r v e d s u b s ta n t ia l l y l o n g e r a s C h ie f J u s t ic e 

th a n a n y p e r s o n e x c e p t J o h n M a r s h a l l . A n d  o f  th e 

A s s o c ia te J u s t ic e s , o n ly  H o lm e s s e r v e d to  a  g r e a te r 

a g e , n in e ty , w i th  H u g o B la c k  b e in g n e x t a t e ig h t - 

f i v e . C a tr o n d ie d i n  1 8 6 5 a n d W a y n e i n  1 8 6 7 . 

G r ie r a n d N e ls o n r e t i r e d i n 1 8 7 0 a n d 1 8 7 2 , 

r e s p e c t iv e ly .

W ith  th e a p p o in tm e n t o f  C h a s e - n o t a  v e r y  g o o d 

C h ie f J u s t ic e w h o l o n g e d to  b e P r e s id e n t 6 1~ a s 

T a n e y’ s s u c c e s s o r , L in c o ln ’ s a p p o in te e s f r o m  

th e N o r th  c o m p r is e d a  m a jo r i ty o f  th e C o u r t . T h e 

w a r s o o n c a m e to  a  c lo s e . T h e T h i r te e n th , F o u r

te e n th a n d F i f te e n th A m e n d m e n ts o v e r tu r n e d 

D red Scott, a n d p r o d u c e d a n e w s e t o f  j u d ic ia l 

p r o b le m s n o t r e m o te ly f o r e s e e n a t th e t im e a n d 

o v e r w h ic h L in c o ln ’ s a p p o in te e s a n d th e i r s u c

c e s s o r s h a v e c o n t in u e d to  d iv id e f o r  w e l l o v e r a 

h u n d r e d y e a r s .
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H o w  s h o u ld T a n e y a n d th e T a n e y C o u r t b e 

a p p r a is e d ? T h e T a n e y C o u r t , to  th e s u r p r is e o f  

s o m e o f  i t s  c o n te m p o r a r ie s , d id  n o t o v e r tu r n J o h n 

M a r s h a l l’ s i n te r p r e ta t io n s o f  th e C o n s t i tu t io n , 

th o u g h i t  l e a v e n e d s o m e o f  th e m  i n  l a r g e p a r t a s a 

p r a c t ic a l r e s p o n s e to n e w p r o b le m s . I t  h a d a 

s t r o n g e r f e e l in g f o r  s ta te s’  r ig h ts th a n M a r s h a l l’ s 

C o u r t a n d l e s s f o r  n a t io n a l p o w e r , b u t a p a r t f r o m  

th e D red Scott d e c is io n i t  d id  n o t g o  o v e r b o a r d i n  

e i th e r d i r e c t io n . I t  w a s n o t a s c o n c e r n e d w i th  th e 

r ig h ts o f  c o r p o r a t io n s , w h ic h w e r e l a r g e ly d o m i

n a te d b y  N o r th e r n e r s . T a n e y h im s e l f c a m e f r o m  a 

p r e d o m in a n t ly r u r a l a r e a , a n d h is i n s t in c ts w e r e to  

o p p o s e f in a n c ia l i n te r e s ts , a s e v id e n c e d b y  h is 

s t r u g g le a g a in s t th e B a n k o f  th e U n i te d S ta te s 

b e f o r e h is a p p o in tm e n t to  th e C o u r t , b u t n o t p r o p

e r ty r ig h ts a s s u c h .

T h e T a n e y C o u r t w a s e s s e n t ia l l y p r a g m a t ic 

a n d u n p h i lo s o p h ic a l . I n  a r e a s n o t a f f e c te d b y  th e 

s e c t io n a l c o n f l i c t , i t s  d e c is io n s w e r e o n  th e w h o le 

s e n s ib le , a n d m o s t o f  i t s  m e m b e r s c o m p e te n t . A  

f e w — T a n e y , S to r y , C u r t is , C a m p b e l l , a n d p e r

h a p s W a y n e - s e e m to  h a v e b e e n b r i l l ia n t o r o u t

s ta n d in g . T h e C o u r t l o s t p r e s t ig e d u r in g th is 

p e r io d i n  w h ic h  th e r u le o f  l a w  w a s s u p e r s e d e d b y  

th e r u le o f  f o r c e , i n  l a r g e p a r t b e c a u s e th e p u b l ic 

b e l ie v e d th e j u d g m e n ts o f  i t s m e m b e r s w e r e 

s w a y e d - a s h a s b e e n t r u e o n  o th e r o c c a s io n s b u t 

n o t to  a s g r e a t a n e x te n t— w h e n i s s u e s a r o s e to  

w h ic h  th e y h a d d e e p p e r s o n a l c o m m i tm e n ts . T h e 

r e a c t io n o f  m o s t o f  th e T a n e y C o u r t to  s u c h i s s u e s 

w a s p r e d ic ta b le b e c a u s e th e i r v ie w s o n  th e s e v e r y  

m a t te r s h a d b e e n r e s p o n s ib le f o r  th e i r a p p o in t

m e n ts b y S o u th e r n o r S o u th e r n - s y m p a th iz in g 

p r e s id e n ts . T h e g r o w in g a n d c o n t in u in g m o r a l 

a b h o r r e n c e o f  s la v e r y , w h ic h  f in a l ly  p r e v a i le d i n  

th e n a t io n a s a  w h o le , d id  n o t l e a v e i n  h ig h  r e p u te 

a  j u d ic ia l b o d y w h o s e m e m b e r s d id  n o t s h a r e i t .

W h a t h a s b e e n s a id o f  th e C o u r t a p p l ie d to  

T a n e y h im s e l f . F o r m e r J u s t ic e C u r t is , a f te r 

T a n e y’ s d e a th , a t te s te d to  h is p o w e r o f  a n a ly s is , 

h is a b i l i t y  a s a l a w y e r , h is g o o d p r a c t ic a l s e n s e , 

a n d h is t r a i ts o f  d ig n i ty , g e n t le n e s s , a n d c o u r te s y . 

E v e n d u r in g th e w a r , th o s e w h o  c a m e to  k n o w  h im  

p e r s o n a l ly , s u c h a s L in c o ln ’ s A t to r n e y G e n e r a l 

B a te s , b e c a m e f r ie n d s a n d a d m ir e r s . C h ie f J u s t ic e 

H u g h e s6 2 a n d th e n P r o f e s s o r F r a n k f u r te r6 3 y e a r s 

l a te r s p o k e h ig h ly  o f  h is c o n t r ib u t io n to  m a n y
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f ie ld s o f  l a w  a n d s o u g h t to  r e v iv e a r e p u ta t io n 

w h ic h th e y th o u g h t h a d b e e n u n d u ly a f f e c te d b y  

th e UTSRQPONMLKJIHGFEDCBAD red Scott e p is o d e .

M y  o w n i n te r p r e ta t io n , h o w e v e r , l e a v e s m e 

w i th  th e im p r e s s io n th a t w h i le C u r t is w a s o n th e 

w h o le r ig h t , th e e u lo g ie s w e r e s o m e w h a t e x a g g e r

a te d , a s e u lo g ie s o f te n a r e , a n d th a t T a n e y w a s a n 

a b le b u t n o t a  g r e a t C h ie f J u s t ic e , e v e n a p a r t f r o m  

m a t te r s r e la t in g t o  s la v e r y a n d th e s e c t io n a l c o n f l i c t . 

B u t I  s e e n o  r e a s o n w h y  h is r e s p o n s e to  th e l a t te r 

s h o u ld b e d is r e g a r d e d . D red Scott w a s o n e o f  th e 

m o s t d is a s t r o u s a n d i n s u p p o r ta b le S u p r e m e C o u r t 

d e c is io n s f r o m  e v e r y p o in t o f  v ie w , i n c lu d in g th e 

l a n g u a g e a n d h is to r y o f  th e C o n s t i tu t io n , a n d n o t 

m e r e ly b e c a u s e th e S o u th l o s t th e C iv i l  W a r . I t  

s e e m s to  m e a p p r o p r ia te to  g iv e  T a n e y’ s r e a c t io n to  

s la v e r y , a s e x e m p l i f ie d i n  D red Scott, a n d h is s y m 

p a th y a n d s u p p o r t f o r  th e e f f o r t to  d e s t r o y th e U n io n , 

s u b s ta n t ia l w e ig h t i n  e v a lu a t in g th e c a r e e r o f  a  C h ie f 

J u s t ic e o f  th e U n i te d S ta te s .
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Andrew C. LavianoaZYXWVUTSRQPONMLKJIHGFEDCBA

T h e n a m e s o f  th e m e n a n d w o m a n w h o h a v e 

s e r v e d a s J u s t ic e s o n th e S u p r e m e C o u r t r e a d l i k e  

a “ W h o ’ s W h o ”  o f  A m e r ic a n H is to r y . S ix  w e r e 

f o r e ig n b o m .1 O n e o f  th e s e , W il l ia m  P a te r s o n , 

w a s I r i s h .2 H e w a s b o m  o n D e c e m b e r 2 4 , 1 7 4 5 , 

i n  C o u n ty A n t r im . H is  f a th e r , R ic h a r d , w a s a t in ZYXWVUTSRQPONMLKJIHGFEDCBA

Aaron Burr,  second Vice-President of the United 

States, ran a school in New Jersey that W illiam  

Paterson attended before going to the College of 

New Jersey (later  Princeton University.)

p la te w o r k e r ; l i t t le  i s  k n o w n o f  h is m o th e r , M a r y . 

I n  1 7 4 7 , th e f a m i ly  s a i le d f r o m  L o n d o n d e r r y a n d 

l a n d e d i n  N e w c a s t le , D e la w a r e . O v e r th e n e x t 

f e w  y e a r s , th e f a m i ly  m o v e d to  N e w  Y o r k , th e n to  

C o n n e c t ic u t b e f o r e s e t t l in g p e r m a n e n t ly i n  

P r in c e to n , N e w  J e r s e y . O n c e i n  P r in c e to n th e 

f a m i ly  o p e n e d a g e n e r a l s to r e c a te r in g to th e 

s tu d e n ts a n d f a c u l ty o f  T h e C o l le g e o f  N e w  

J e r s e y , n o w  P r in c e to n U n iv e r s i ty . T h is d o o m e d 

W i l l ia m  to  h o u r s o f  m e n ia l ta s k s b u t g a v e h im  

e a r ly e x p o s u r e to  th e i n te l le c tu a l e n v i r o n m e n t o f  

a m a jo r u n iv e r s i ty . H e w a s a c c e p te d to T h e 

C o l le g e o f N e w  J e r s e y i n  1 7 5 9 a f te r h a v in g d o n e 

p r e p a r a to r y w o r k to p r o v e h is p r o f ic ie n c y i n  

L a t in  a n d G r e e k a t a s c h o o l r u n b y  A a r o n B u r r . 

H is c o l le g e c u r r ic u la i n c lu d e d b o th s e c u la r a n d 

r e l ig io u s s tu d ie s . T h e t r u s te e s a t te m p te d to  e n s u r e 

c o n s id e r a b le i n te l le c tu a l f r e e d o m w i th in  th e r e l i 

g io u s a n d s o c ia l b o u n d s o f  th e e ig h te e n th c e n

tu r y . O n e o f  th e s ta te d a im s o f  th e c o l le g e w a s th a t 

c a r e b e ta k e n “ to  c h e r is h a s p i r i t o f  l i b e r ty , a n d 

f r e e e n q u i r y ; n o t o n ly to p e r m i t , b u t e v e n to  

e n c o u r a g e th e i r r ig h t o f  p r iv a te j u d g e m e n t .” 3 A s  

a n u n d e r g r a d u a te P a te r s o n l i s te n e d a s P r e s id e n t 

S a m u e l D a v is i n s t r u c te d th e g r a d u a te s o f  th e 

c la s s o f  1 7 6 0 :

W h a te ve r, I sa y , b e  yo u r  P la ce , p e rm it 

m e  m y d e a r Y o u th to in cu lca te u p o n  

yo u  th is  im p o rta n t In s tru c tio n , IM B IB E  

A N D  C H E R IS H  A  P U B L IC K  S P IR IT . 

S e rve yo u r G e n e ra tio n . L ive n o t fo r 

yo u rse lf, b u t th e P u b lick . B e  th e  S e r-
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Samuel Davis was President of The College of New 

Jersey while W illiam  Paterson was a student there.ZYXWVUTSRQPONMLKJIHGFEDCBA

va n ts o f th e  C h u rch ; th e S e rva n ts o f 

yo u rC o u n try ; th e  S e rva n ts  o f  a ll. E xte n d  

th e  A rm s  o f yo u r B e n e vo le n ce to  e m 

b ra ce yo u r F rie n d s , yo u r N e ig h b o u rs , 

yo u r C o u n try , yo u r N a tio n , th e  w h o le  

R a ce  o f  M a n k in d , e ve n  yo u r  E n e m ie s .4

A f te r  h is g r a d u a t io n i n  1 7 6 3 , P a te r s o n b e g a n 

a m a s te r’ s d e g r e e p r o g r a m , a n d a p p r e n t ic e d h im 

s e l f to  R ic h a r d S to c k to n to  s tu d y l a w . H e e a r n e d 

h is m a s te r’ s d e g r e e i n  1 7 6 6 . H e w a s a d m i t te d to  

th e b a r th r e e y e a r s l a te r , a n d r e lo c a te d to  e s ta b l is h 

h is p r a c t ic e i n  N e w  B r o m le y , N e w  J e r s e y . A l 

th o u g h im p a t ie n t a t t im e s w i th  th e g r o w th o f  h is 

l e g a l p r a c t ic e , h e w a s s o o n a p p o in te d to  th e p o s i t io n 

o f  s u r r o g a te b y  R o y a l G o v e r n o r W il l ia m  F r a n k l in .

I n  1 7 7 5 , P a te r s o n w a s s e le c te d to  b e a  d e le g a te 

to  a n d th e s e c r e ta r y o f  th e F i r s t P r o v in c ia l C o n

g r e s s o f  N e w  J e r s e y . H e e a r n e d a r e p u ta t io n a s a 

l e a d in g a r c h i te c t o f  th e s ta te ’  s i n d e p e n d e n c e. F r o m  

1 7 7 6 to 1 7 8 3 h e s e r v e d a s th e f i r s t A t to r n e y 

G e n e r a l o f  th e s ta te , a c t iv e ly p r o s e c u t in g E n g l is h 

l o y a l is ts . I n  1 7 8 3 , h e r e t i r e d a s A t to r n e y G e n e r a l 

to  d e v o te h is f u l l  t im e to  th e p r a c t ic e o f  l a w .

I n  1 7 7 7 , h e m e t C o r n e l ia B e l l , th e d a u g h te r o f  

a S o m e r s e t C o u n ty l a n d o w n e r . S m i t te n b y  

C o r n e l ia , h e d e s c r ib e d h e r a s “ th e s w e e te s t p a t

te r n o f  f e m a le e x c e l le n c e .” 5 T h e y m a r r ie d i n  

F e b r u a r y 1 7 7 9 . C o r n e l ia d ie d i n  1 7 8 3 , l e a v in g 

h im  w i th  tw o  s m a l l c h i ld r e n to  r a is e . I n  1 7 8 4 , h e

m a r r ie d h is w i f e ’ s b e s t f r ie n d , E u p h e m ia W h i te .

P a te r s o n r e p r e s e n te d N e w  J e r s e y a t th e C o n

s t i tu t io n a l C o n v e n t io n o f  1 7 8 7 w h ic h w a s h e ld i n  

P h i la d e lp h ia . M o s t h is to r ie s m e n t io n h is n a m e 

w i th  r e f e r e n c e to  th e P a te r s o n P la n o r N e w  J e r s e y 

P la n a s i t  i s a ls o c a l le d . “ . . . I n th e d y n a m ic s o f  

d e b a te a n d c o m p r o m is e th a t g a v e b i r th  to  a n e w  

a n d d u r a b le f o r m u la f o r  A m e r ic a n g o v e r n m e n t , 

P a te r s o n p r o v e d h im s e l f a  c o n s u m m a te p o l i t i c ia n 

a s w e l l  a s a  g r e a t l a w y e r a n d s ta te s m a n .” 6T h e n e w  

R e p u b l ic h a d e x is te d s in c e i t s i n d e p e n d e n c e u n 

d e r th e A r t ic le s o f  C o n f e d e r a t io n , b u t th is l o o s e 

a s s o c ia t io n p r o v e d to o w e a k f o r th e c o n t in u e d 

e x is te n c e o f  a c o h e s iv e n a t io n . T h e C o n s t i tu

t io n a l C o n v e n t io n w a s a n a t te m p t to  r e s t r u c tu r e 

th e g o v e r n m e n t . H e a d e d b y  J a m e s M a d is o n , th e 

V i r g in ia  d e le g a t io n p r o p o s e d a b ic a m e r a l l e g is

l a tu r e , c a l l in g f o r p o p u la r e le c t io n o f  th e f i r s t  

h o u s e w i th  th e s e c o n d s e le c te d b y  th e f i r s t . P a te r

s o n w a s a g h a s t .

L e t th e m  u n ite if th e y p le a se , b u t le t 

th e m  re m e m b e r th a t th e y h a ve n o  

a u th o rity  to  co m p e l th e  o th e rs  to  u n ite . 

Je rse y w ill n e ve r co n fe d e ra te o n th e  

p la n  b e fo re  th e  C o m m itte e . S h e  w o u ld  

b e  sw a llo w e d u p .7

P a te r s o n p r o p o s e d a s in g le c h a m b e r , r e p r e

s e n t in g th e s ta te s , n o t th e p o p u la t io n , w h e r e e v e r y 

s ta te h a d a n e q u a l v o te r e g a r d le s s o f  i t s  p o p u la t io n 

o r w e a l th .8 D e la w a r e , C o n n e c t ic u t , M a r y la n d , 

a n d N o r th C a r o l in a s u p p o r te d h is p la n . A c c o r d

i n g  to  J a m e s M a d is o n , th e c h r o n ic le r o f  th e C o n

v e n t io n , P a te r s o n a n d o th e r s l i k e - m in d e d , h a v in g 

w o n  e q u a l s e n a te v o te s f o r  th e s m a l le r s ta te s , w e r e 

th e r e a f te r a r d e n t i n  g r a n t in g p o w e r s to  th e n a

t io n a l g o v e r n m e n t .9  T h e tw o  p la n s w e r e c o n s o l i

d a te d to  f o r m  th e p r e s e n t A m e r ic a n l e g is la t iv e 

s c h e m e , w i th  a  l o w e r h o u s e p r o p o r t io n e d b y  p o p u

l a t io n a n d th e S e n a te c o n s is t in g o f  tw o  m e m b e r s 

f r o m  e a c h s ta te s e le c te d b y  th e s ta te l e g is la tu r e s . 

H is  c o n t r ib u t io n m a d e , P a te r s o n w r o te to  h is w i f e  

o n J u ly 1 7 th , “ T h e b u s in e s s i s d i f f i c u l t  a n d u n 

a v o id a b ly ta k e s u p  m u c h t im e , b u t I  th in k  w e s h a l l 

e v e n tu a l ly a g r e e u p o n a n d a d o p t a  s y s te m th a t w i l l  

g iv e s t r e n g th a n d h a r m o n y to th e U n io n a n d 

r e n d e r u s a g r e a t a n d h a p p y p e o p le .” 1 0

I n  N o v e m b e r 1 7 8 8 , th e N e w  J e r s e y l e g is la tu r e 

s e le c te d W il l ia m  P a te r s o n a s o n e o f  tw o  s e n a to r s 

to  r e p r e s e n t th e s ta te i n  th e f e d e r a l g o v e r n m e n t .
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W illiam  Paterson attended the Constitutional Convention of 1787, shown above, as a delegate from  New 

Jersey. He was a vocal advocate of  the New Jersey Plan—a single chamber legislature representing states. 

His proposal was incorporated into  the bicameral legislature still  used in  the United States.

H e r e c e iv e d f o r ty - f i v e v o te s , w e l l a b o v e th e 

tw e n ty - n in e g a r n e r e d b y  th e n e x t c lo s e s t n o m i

n e e . H e h a d s e c o n d th o u g h ts a b o u t a c c e p t in g th e 

n o m in a t io n , i n  p a r t b e c a u s e h e f e a r e d th a t th e j o b  

w o u ld f o r c e h im  to g iv e u p m u c h o f  h is l e g a l 

p r a c t ic e . I n  M a r c h 1 7 8 9 , h e a r r iv e d i n  N e w  Y o r k  

C i ty , th e n th e c a p i ta l o f  th e U n i te d S ta te s , r e a d y to  

b e g in w o r k . H o w e v e r , th e n e c e s s a r y q u o r u m o f  

tw e lv e S e n a to r s f a i le d to  a r r iv e f o r  a lm o s t th r e e 

w e e k s . P a te r s o n c o m p la in e d o f  a l l  th e t im e s p e n t 

d u r in g th o s e th r e e w e e k s i n  “ i d le c e r e m o n y a n d 

s h o w .” 1 1 T h e S e n a te f in a l ly  b e g a n i t s w o r k  o n  

A p r i l  6 , c e r t i f y in g th e e le c to r a l b a l lo ts s o th a t 

G e o r g e W a s h in g to n c o u ld b e i n a u g u r a te d . P a te r

s o n a c te d a s a te l le r o n b e h a l f o f  th e S e n a te b y  

to ta l in g th e v o te s a n d w a s s u b s e q u e n t ly a p p o in te d 

to h e lp p r e p a r e th e c e r t i f i c a te o f  e le c t io n f o r  

P r e s id e n t G e o r g e W a s h in g to n a n d V ic e  P r e s id e n t 

J o h n A d a m s .

N e x t , th e S e n a te o r g a n iz e d th e J u d ic ia l B r a n c h 

o f  th e f e d e r a l g o v e r n m e n t . “ T h e F r a m e r s h a d 

p r o v id e d o n ly  f o r  a S u p r e m e C o u r t i n  A r t ic le  I I I ,  

[ o f  th e C o n s t i tu t io n , ] l e a v in g a l l  f u r th e r d e ta i ls o f  

l o w e r c o u r ts e n t i r e ly to  th e d is c r e t io n o f  C o n

g r e s s .” 1 2 O n A p r i l  7 , P a te r s o n a n d o th e r S e n a to r s”  

w e r e o r d e r e d to  “ b r in g  i n  a b i l l  f o r  o r g a n iz in g th e 

j u d ic ia r y o f  th e U n i te d S ta te s .” 1 4 T h is e v e n tu a l ly 

r e s u l te d i n  th e J u d ic ia r y A c t o f  1 7 8 9 , w h ic h w a s 

d r a f te d b y  P a te r s o n a n d h is o ld  c o l le g e c la s s m a te , 

S e n a to r O l iv e r E l ls w o r th o f  C o n n e c t ic u t . T h e i r

c o n s t r u c t , a p p e a l in g to  A n t i f e d e r a l is ts w h o b e

l i e v e d th a t th e r e w a s a d a n g e r o f  th e n e w  g o v e r n

m e n t r u n n in g “ r o u g h s h o d o v e r s ta te s o v e r e ig n ty 

a n d i n d iv id u a l l i b e r ty ,” 1 5 l e f t  th e v a s t m a jo r i ty o f  

A m e r ic a n l e g a l c a s e s to  th e s ta te c o u r ts . T h e 

s y s te m p r o v id e d tw o  d is t in c t a d v a n ta g e s . F i r s t , i t  

a u th o r iz e d a s u f f ic ie n t n u m b e r o f  f e d e r a l c i r c u i t 

j u d g e s to  a l lo w  th e f e d e r a l s y s te m to  f u n c t io n , 

s o m e th in g n o t p o s s ib le w i th  o n ly  s ix S u p r e m e 

C o u r t J u s t ic e s . S e c o n d , i t  p r o v id e d f o r  th e p o s s ib i l

i t y  o f  a p p e a l s in c e th e r e w a s n o w  a n i n f e r io r c o u r t .

P a te r s o n a ls o p a r t ic ip a te d i n  e s ta b l is h in g th e 

f i r s t f e d e r a l ta x , a n im p o s t o n im p o r ts a n d a n 

e x c is e o n  l iq u o r .1 6 L ik e  th e J u d ic ia r y A c t , h is f i r s t  

f e d e r a l ta x l e g is la t io n w a s a n a t te m p t to  e a s e th e 

f e a r s o f  A n t i f e d e r a l is ts w h o d is a p p r o v e d o f  th e 

e x te n s iv e ta x in g p o w e r g r a n te d i n  th e C o n s t i tu

t io n .1 7  P a te r s o n a ls o s p o k e o u t a g a in s t th e g r a n t in g 

o f  t i t le s to  g o v e r n m e n t o f f ic ia ls— a th r o w b a c k to  

h is I r i s h  h e r i ta g e a n d h is v ie w  o f  B r i t i s h  n o b i l i t y .

T h e f o l lo w in g  y e a r , P a te r s o n s e r v e d o n  c o m 

m it te e s w h ic h  e s ta b l is h e d th e c e n s u s , f r a m e d c o p y

r ig h t l a w s f o r  “ th e e n c o u r a g e m e n t o f  l e a r n in g” 1 8a n d 

d r a f te d “ a B i l l  d e f in in g th e c r im e s a n d o f f e n c e s 

th a t s h a l l b e c o g n iz a b le u n d e r th e a u th o r i ty o f  th e 

U n i te d S ta te s , a n d th e i r p u n is h m e n t .” 1 9

A s  a s e n a to r , P a te r s o n w a s a s t r o n g f e d e r a l is t 

v o ic e f o r  a c e n t r a l ly c o n t r o l le d e c o n o m ic s t r u c

tu r e . H e s u p p o r te d S e c r e ta r y o f  th e T r e a s u r y 

A le x a n d e r H a m i l to n’ s F e d e r a l is ts p o l ic ie s w i th
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s u c h e n th u s ia s m th a t a  h o s t i le c r i t i c  d e s c r ib e d h im  

a s a  m e m b e r o f  H a m i l to n’ s “ g la d ia to r ia l b a n d” .2 0 

H e w a s a l te r n a t iv e ly d e s c r ib e d a s a UTSRQPONMLKJIHGFEDCBA“ sum m um 

jus” 2 ' m a n s h o w in g th e o th e r s id e o f  h is u p b r in g

i n g . T h is w a s d e m o n s t r a te d o n J u n e 1 6 , 1 7 9 0 , 

w h e n i n  th e m id s t o f  a n o p e n d e b a te f u n d in g , 

P a te r s o n s p o k e o u t . T h e c o m m i t te e o n th e d e b t 

b i l l  r e p o r te d a c o m p r o m is e to  r e d u c e th e i n te r e s t 

o n th e d o m e s t ic d e b t to  f o u r p e r c e n t . P a te r s o n , 

o n c e a c o m m i t te e m e m b e r h im s e l f , s p o k e o u t 

a g a in s t i t s r e c o m m e n d a t io n s a n d c a l le d f o r  th e 

f u l l  s ix  p e r c e n t . A  c o l le a g u e d e s c r ib e d th e s c e n e :ZYXWVUTSRQPONMLKJIHGFEDCBA

N o w  ro se  u p  P a te rso n w ith  a lo a d o f 

n o te s  b e fo re  h im . T o  fo llo w  h im  w o u ld  

b e  to  w rite  a  p a m p h le t, fo r h e  w a s  u p  

n e a r a n  h o u r. N e a r th e  b e g in n in g h e  

p u t a q u e s tio n : “W h a t p rin c ip le sh a ll 

w e  a d o p t to  se ttle  th is  b u s in e ss?  If  w e  

fo llo w  Ju s tice , sh e  sa ys  th re e  percent 

or even two is as much as the holders 

of the certificates can demand. B u t 

w h a t sa ys  la w ?  -s ix  p e r ce n t,” a n d  h e  

w a s  a  summum jus m a n  to  th e  e n d  o f 

th e  ch a p te r.2 2

I n  N o v e m b e r 1 7 9 0 , P a te r s o n’ s f r ie n d  W il l ia m  

L iv in g s to n , G o v e r n o r o f N e w  J e r s e y , d ie d . P a te r

s o n r e s ig n e d h is s e a t i n  th e S e n a te , a n d w a s

u n a n im o u s ly e le c te d b y  th e N e w  J e r s e y l e g is la

tu r e to  c o m p le te L iv in g s to n’ s te r m . L e a v in g N e w  

Y o r k  w a s n o  b u r d e n b e c a u s e h e c o u ld b e c lo s e r to  

h is f a m i ly , a n d i n  h is o w n w o r d s “ G a y l i f e  h a s 

n e v e r b e e n m y  w is h : m y  d is p o s i t io n i s n a tu r a l ly 

p e n s iv e .” 2 3 H o w e v e r , h e h a d to p u t a s id e h is 

c o n t in u in g d e s i r e f o r  a n o n y m i ty a n d r e l ie f f r o m  

th e p r e s s u r e s o f  p u b l ic o f f ic e to  p u r s u e h is c iv ic  

d u ty . H e  w a s r e e le c te d a s g o v e r n o r o f N e w  J e r s e y 

th r e e t im e s f o r  c o n s e c u t iv e o n e - y e a r te r m s u n t i l  

1 7 9 3 w h e n a g r e a te r d u ty c a l le d .

P a te r s o n’ s te r m s a s g o v e r n o r p r o v e d to b e 

q u i te r o u t in e . W h i le th e p o s i t io n w a s t im e c o n

s u m in g a n d c a r r ie d w i th  i t  a  n u m b e r o f  p r e s t ig io u s 

t i t le s , th e o f f ic e w a s b a s ic a l ly th a t o f  a  f ig u r e h e a d . 

O n ly  tw o  d e v e lo p m e n ts a r e n o te w o r th y . T h e f i r s t  

w a s th e f o u n d in g o f  T h e S o c ie ty f o r  E s ta b l is h in g 

U s e f u l M a n u f a c tu r e s ( S U M ) , w h ic h  a t te m p te d to  

b u i ld  a m o d e l c i ty  to  h a r n e s s th e w a te r p o w e r o f  

th e P a s s a ic R iv e r a n d m a k e N e w  J e r s e y a p r o m i

n e n t m a n u f a c tu r in g s ta te . T h is p la n , o n e o f  th e 

m o s t i n te r e s t in g c h a p te r s i n  th e e a r ly h is to r y o f  

A m e r ic a n i n d u s t r ia l i z a t io n , w a s im p le m e n te d 

u n d e r th e g u id a n c e o f  A le x a n d e r H a m i l to n . A l 

th o u g h th e m o d e l c i ty  d id  n o t c o m e to  f r u i t io n  f o r  

m a n y y e a r s , P a te r s o n , N e w  J e r s e y , n o w  s ta n d s o n  

th e p r o p o s e d s i te . T h e s e c o n d d e v e lo p m e n t w a s a 

r e v is io n o f N e w  J e r s e y’ s l a w s , w h ic h r e f le c te d 

P a te r s o n’ s c o n s e r v a t iv e p h i lo s o p h y . H e s ta te dZYXWVUTSRQPONMLKJIHGFEDCBA

“ View  on the Road from  Newark to Paterson, New Jersey”  by Benjamin Henry  Latrobe. 1800. Paterson, 
New Jersey stands on the site of an early experiment in  industrialization  that  took place during  W illiam  

Paterson’ s terms as Governor of the state.
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th a t th e r e w a s “ d a n g e r i n  d e p a r t in g f r o m  k n o w n 

a n d e s ta b l is h in g r e g u la t io n s a n d u s a g e s [ b e c a u s e ] 

w h e n e v e r th is h a p p e n s th e l a w  i s p e r p le x e d .” 2 4

I n  M a r c h 1 7 9 3 , P a te r s o n w a s a p p o in te d to  th e 

U n i te d S ta te s S u p r e m e C o u r t b y P r e s id e n t

W a s h in g to n . W a s h in g to n w r o te to P a te r s o n o n 

F e b r u a r y 2 0 , 1 7 9 3 :ZYXWVUTSRQPONMLKJIHGFEDCBA

I th in k  it n e ce ssa ry  to  se le c t a  p e rso n  

w h o  is  n o t o n ly  p ro fe ss io n a lly q u a lifie dZYXWVUTSRQPONMLKJIHGFEDCBA

Pennsylvania’ s W yoming Valley on the banks of the Susquehanna River  was the site of controversy in  the 

Circuit  Court  case, LKJIHGFEDCBAV a n  H o rn e ’s L e sse e v . D o r ra n c e . Thecase was a precursor to M a rb u ry  v . M a d iso n w h ic h 

later  established the principle  of  judicial  review.
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W illiam  Marbury  sued to force President Jefferson 

to release his judicial  appointment. His suit became 

one of the most famous cases in American legal 
history.ZYXWVUTSRQPONMLKJIHGFEDCBA

to  d isch a rg e  th a t im p o rta n t tru s t, b u t 

o n e  w h o is kn o w n to  th e p u b lic , a n d  

w h o se  co n d u c t m e e ts th e ir a p p ro b a 

tio n . I sh a ll h a ve th e sa tis fa c tio n to  

b e lie ve  th a t o u r  co u n try  w ill b e  p le a se d  

w ith  a n d  b e n e fite d  b y  th e  a cq u is itio n .2 5

T h is a p p o in tm e n t c a r r ie d w i th  i t  g r e a t p r e s t ig e 

a n d th e th e n h a n d s o m e s a la r y o f  $ 3 ,5 0 0 , b u t th e r e 

w e r e a s s o c ia te d b u r d e n s . A t  th a t t im e , i n  a d d i t io n 

to  th e i r a p p e l la te r e s p o n s ib i l i t ie s , S u p r e m e C o u r t 

J u s t ic e s a ls o h a d C ir c u i t C o u r t d u t ie s . S in c e h e 

w a s th e n e w e s t a p p o in te e to  th e C o u r t , C h ie f J u s t ic e 

J a y a s s ig n e d P a te r s o n to  th e S o u th e r n C ir c u i t . O n c e 

a y e a r P a te r s o n h a d to  t r a v e l f r o m  N e w  Y o r k  to  

a t te n d t r ia ls i n  N o r th C a r o l in a , S o u th C a r o l in a , a n d 

G e o r g ia , a r o u n d t r ip  o f  s e v e r a l th o u s a n d m i le s . 

R id in g  th e c i r c u i t w a s n o  j o y  f o r  P a te r s o n : th e r o a d s 

w e r e b a d , th e l o d g in g s w e r e u n c o m f o r ta b le , a n d 

t r a n s p o r ta t io n w a s s lo w  a n d u n p r e d ic ta b le .

W h i le o n th e C o u r t P a te r s o n p a r t ic ip a te d i n  

s e v e r a l o f  th e m o s t f a m o u s a n d im p o r ta n t c a s e s i n

A m e r ic a n j u r is p r u d e n c e . T h e f i r s t o f  th e s e , a n d 

th e o n e f o r  w h ic h h e w a s b e s t k n o w n i n  h is o w n  

l i f e t im e , w a s UTSRQPONMLKJIHGFEDCBAV an H orne’s L essee v . D orrance.26 

T h is C ir c u i t C o u r t c a s e p r e f ig u r e d th e s e m in a l 

c a s e o f  M arbury v. M adison21 w h ic h e s ta b l is h e d 

f e d e r a l j u d ic ia l r e v ie w . T h e c a s e d e a l t w i th  

c o n f l i c t in g c la im s to  l a n d i n  P e n n s y lv a n ia’ s W y o 

m in g  V a l le y . T h e p la in t i f f s ’  c h a in o f t i t le c o u ld b e 

t r a c e d to  a  g r a n t f r o m  th e f a m i ly  o f  W il l ia m  P e n n , 

w h i le  th e d e f e n d a n t’ s m o r e s p e c u la t iv e t i t le  a r o s e 

f r o m  a n I n d ia n c la im  a n d a C o n n e c t ic u t l a n d 

g r a n t . A  P e n n s y lv a n ia s ta tu te p u ta t iv e ly c o n

f i r m e d th e d e f e n d a n t’ s c la im . T h e C ir c u i t C o u r t 

i n v a l id a te d th e P e n n s y lv a n ia s ta tu te a s b e in g i n  

c o n f l i c t w i th  th e f e d e r a l a n d s ta te c o n s t i tu t io n s a s 

a v io la t io n o f  th e i n a l ie n a b le r ig h ts o f  p r o p e r ty .2 8 

T o  i l l u s t r a te th e p r in c ip le P a te r s o n c o n t r a s te d th e 

B r i t i s h , i n  w h ic h th e r e i s n o w r i t te n c o n s t i tu t io n 

a n d th e “ p o w e r o f  P a r l ia m e n t i s a b s o lu te a n d 

t r a n s c e n d e n t ,” 2 9 w i th  th e A m e r ic a n s y s te m i n  

w h ic h e v e r y s ta te’ s c o n s t i tu t io n i s “ r e d u c e d to  

w r i t te n e x a c t i tu d e a n d p r e c is io n .” 3 0 P a te r s o n 

th e n p r o c e e d e d to  d e l iv e r a l e c tu r e o n th e n a tu r e 

o f  c o n s t i tu t io n a l g o v e r n m e n ts :

W h a t is  a  C o n s titu tio n ?  It is  th e  fo rm  o f 

g o ve rn m e n t, d e lin e a te d b y  th e  m ig h ty  

h a n d o f th e p e o p le , in w h ich ce rta in  

firs t p rin c ip le s o f (o r? ) fu n d a m e n ta l 

la w s  a re  e s ta b lish e d . T h e  C o n s titu tio n  

is ce rta in a n d fixe d ; it co n ta in s th e  

p e rm a n e n tw ill o f  th e  p e o p le , a n d  is  th e  

su p re m e la w  o f th e la n d ; it is p a ra 

m o u n t to  th e  p o w e r o f  th e  L e g is la tu re , 

a n d  ca n  b e  re vo ke d  o r  a lte re d  o n ly  b y  

th e a u th o rity th a t m a d e it...W h a t a re  

L e g is la tu re s?  C re a tu re s  o f  th e  C o n s ti

tu tio n ; th e y  o w e  th e ir e x is te n ce  to  th e  

C o n s titu tio n : th e y d e rive th e ir p o w e rs  

fro m  th e  C o n s titu tio n : It is  th e ir  co m m is 

s io n ; a n d , th e re fo re , a ll th e ir a c ts  m u st 

b e  co n fo rm a b le  to  it, o r  e lse  th e y  w ill b e  

vo id . T h e  C o n s titu tio n  is  th e  w o rk  o r  w ill 

o f  th e  P e o p le  th e m se lve s , in  th e ir  o rig i

n a l, so ve re ig n , a n d u n lim ite d ca p a c ity . 

L a w  is  th e  w o rk  o r  w ill o f  th e  L e g is la tu re  

in  th e ir  d e riva tive  o r  su b o rd in a te  ca p a c 

ity . T h e  o n e  is  th e  w o rk  o f th e  C re a to r, 

a n d  th e  o th e r  o f  th e  C re a tu re . T h e  C o n 

s titu tio n fixe s lim its to th e e xe rc ise o f 

le g is la tive  a u th o rity  a n d  p re sc rib e s  th e
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o rb it  w ith in  w h ich  it m u st m o ve . In  sh o rt, 

g e n tle m e n , th e  C o n s titu tio n  is  th e  su n  o f 

th e p o litica l sys te m , a ro u n d w h ich a ll 

L e g is la tive , E xe cu tive  a n d  Ju d ic ia l b o d 

ie s  m u st re vo lve . W h a te ve r m a y  b e  th e  

ca se  in  o th e r co u n trie s , ye t in  th is  th e re  

ca n b e n o  d o u b t, th a t e ve ry a c t o f th e  

L e g is la tu re , re p u g n a n t to  th e  C o n s titu 

tio n , is  a b so lu te ly vo id .3 1

I n  1 7 9 6 , P a te r s o n w r o te th e o p in io n i n  UTSRQPONMLKJIHGFEDCBAH ylton 

v . U nited Sta tes.31 T h e S u p r e m e C o u r t c o n s id e r e d 

w h e th e r i n  ta x in g c a r r ia g e s C o n g r e s s h a d u n c o n

s t i tu t io n a l ly e n a c te d a n u n a p p o r t io n e d d i r e c t ta x . 

C o n c lu d in g th a t th e ta x w a s n o t a d i r e c t ta x , th e 

C o u r t d id  n o t h a v e to d e c id e w h e th e r i t  c o u ld 

d e c la r e a n a c t o f  C o n g r e s s u n c o n s t i tu t io n a l . 

P a te r s o n’ s d is c u s s io n i n  th is c a s e r e l ie d o n b o th 

th e F r a m e r s’  i n te n t a n d A d a m  S m i th’ s d e f in i t io n 

o f  a d i r e c t ta x  a s a ta x e i th e r o n p o p u la t io n o r o n  

l a n d . A lm o s t o n e h u n d r e d y e a r s l a te r , th is o p in io n 

p r o v e d p iv o ta l w h e n th e C o u r t d e c la r e d th e f e d

e r a l i n c o m e ta x  u n c o n s t i tu t io n a l .3 3 T h e S ix te e n th 

A m e n d m e n t w a s p a s s e d a n d r a t i f ie d i n  1 9 1 3 to  

d is p e n s e w i th  th e r e q u i r e m e n t o f  a p p o r t io n m e n t .

I n  th e e le c t io n o f  1 8 0 0 , th e F e d e r a l is t P a r ty o f  

P r e s id e n ts W a s h in g to n a n d A d a m s w a s s w e p t o u t 

o f  o f f ic e  b y  T h o m a s J e f f e r s o n a n d th e R e p u b l ic a n 

P a r ty . H o w e v e r , b e f o r e th e n e w  g o v e r n m e n t w a s 

i n s ta l le d , th e A d a m s a d m in is t r a t io n a p p o in te d a 

n u m b e r o f  n e w  f e d e r a l j u d g e s . O n e o f th e s e a p p o in

te e s w a s W il l ia m  M a r b u r y . H is a p p o in tm e n t h a d 

b e e n a p p r o v e d b y  th e S e n a te a n d s ig n e d b y  A d a m s . 

B e f o r e i t  c o u ld b e r e g is te r e d b y  th e S e c r e ta r y o f  

S ta te , A d a m s’  te r m  o f  o f f ic e  e x p i r e d , a n d J e f f e r s o n 

o r d e r e d th a t a l l a p p o in tm e n ts m a d e a n d c o m m is

s io n s i s s u e d b y  A d a m s b e w i th h e ld . M a r b u r y b r o u g h t 

s u i t to  f o r c e J e f f e r s o n to  r e le a s e h is c o m m is s io n .3 4

M arbury v. M adison33 i s p r o b a b ly th e m o s t 

g lo r i f ie d a n d c e le b r a te d o p in io n i n A m e r ic a n 

h is to r y .3 6  T h e d e c is io n e s ta b l is h e d th e r ig h t o f  th e 

J u d ic ia l B r a n c h to  r e v ie w a n d v o id  a c ts o f  th e 

E x e c u t iv e a n d L e g is la t iv e B r a n c h e s i f  th e a c ts a r e 

v io la t iv e o f  th e C o n s t i tu t io n . B o th p a r ts o f  th is 

d e c is io n , th e v o id n e s s o f  th e a c t , a n d th e p o w e r o f  

th e J u d ic ia r y to  m a k e th a t d e te r m in a t io n , w e r e 

p r e o r d a in e d b y  a n d , i n  f a c t , p a r a p h r a s e P a te r s o n’ s 

d e c is io n i n  V an H orne’s L essee v . D orrance. 

F i r s t , i n  d e c id in g th e v a l id i ty  o f  a n u n c o n s t i tu

t io n a l a c t , P a te r s o n w r o te , “ th e r e c a n b e n o  d o u b t , 

th a t e v e r y a c t o f  th e L e g is la tu r e , r e p u g n a n t to  th e

C o n s t i tu t io n , i s  a b s o lu te ly v o id .” 3 7  E ig h ty e a r s l a te r , 

C h ie f J u s t ic e M a r s h a l l p e n n e d th e s e s u b s ta n t ia l l y 

s im i la r w o r d s , “ th a t a n a c t o f  th e l e g is la tu r e , r e p u g

n a n t to  th e c o n s t i tu t io n , i s  v o id .” 3 8 A s  to  th e C o u r t’ s 

r ig h t to  r e v ie w  s ta tu te s , P a te r s o n w r o te , “ I  ta k e i t  to  

b e a  c le a r p o s i t io n ; th a t i f  a l e g is la t iv e a c t o p p u g n s 

a c o n s t i tu t io n a l p r in c ip le , th e f o r m e r m u s t g iv e 

w a y , a n d b e r e je c te d o n  th e f o r c e o f  r e p u g n a n c e . I  

h o ld  i t  to  b e a p o s i t io n e q u a l ly c le a r a n d f o u n d , th a t , 

i n  s u c h c a s e , i t  w i l l  b e th e d u ty  o f  th e C o u r t to  a d h e r e 

to  th e C o n s t i tu t io n , a n d to  d e c la r e th e a c t n u l l a n d 

voW39 M arbury v . M adison r e s ta te d th is p r in c ip le 

i n  th e s e w o r d s : “ S o i f  a l a w  b e i n  o p p o s i t io n to  th e 

c o n s t i tu t io n . . . th e c o u r t m u s t d e te r m in e w h ic h o f  

th e s e c o n f l i c t in g  r u le s g o v e r n s th e c a s e . T h is i s  o f  th e 

v e r y e s s e n c e o f  th e j u d ic ia l d u ty .” 4 0

I n  1 8 0 3 , P a te r s o n w a s s e v e r e ly i n ju r e d w h e n 

h is c o a c h w e n t o f f  th e r o a d a n d r o l le d d o w n a te n 

f o o t e m b a n k m e n t . H e n e v e r f u l l y  r e c o v e r e d , b u t 

c o n t in u e d o n  th e C o u r t u n t i l  h is d e a th i n  1 8 0 6 . T h e 

i s s u e o f  th e l a s t c a s e P a te r s o n e v e r h e a r d w a sZYXWVUTSRQPONMLKJIHGFEDCBA

Francisco de Miranda  was helped in  his attempt to  

overthrowtheSpanish government ofVenezueia by  

Samuel Ogden and W illiam  S. Smith.
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Francisco de Miranada, near center holding sword, at the signing of the Venezuelan Declaration of 

Independence on July  5, 1811. After  failing  in 1806 to overthrow  the Spanish government, de Miranda  

commanded the Patriot  Army  after  the 1810 revolution.

r e m a r k a b le i n  i t s  s im i la r i ty  to  th e i s s u e s r a is e d i n  

th e I r a n C o n t r a A f f a i r  d u r in g th e R e a g a n a d m in

i s t r a t io n . O n  J u ly 1 5 ,1 8 0 6 , S a m u e l G . O g d e n a n d 

W il l ia m  S . S m i th4 1 w e r e t r ie d f o r  v io la t in g th e 

n e u t r a l i ty l a w s w h ic h p r o h ib i te d th e s e t t in g o n  

f o o t a m i l i ta r y  e x p e d i t io n a g a in s t a n a t io n w i th  

w h ic h th e U n i te d S ta te s a r e a t p e a c e .4 2 B o th m e n 

w e r e l a n d s p e c u la to r s a n d f in a n c ie r s w h o w o u ld  

b e n e f i t b y  a  d e c r e a s e i n  S p a n is h s t r e n g th i n  N o r th  

A m e r ic a . T o  th is e n d , th e y s u p p l ie d F r a n c is c o d e 

M ir a n d a , a f o r e ig n a d v e n tu r e r , w i th  m e n , m o n e y 

a n d th e u s e o f  O g d e n’ s s h ip , UTSRQPONMLKJIHGFEDCBAT he L eander, f o r  

t r a n s p o r t i n  h is a t te m p t to  o v e r th r o w th e S p a n is h 

g o v e r n m e n t i n  V e n e z u e la . A l th o u g h m i l i ta r y  

e n te r p r is e s o f  th is t y p e a g a in s t f r ie n d ly f o r e ig n 

g o v e r n m e n ts w e r e i l l e g a l , th e d e f e n d a n ts s o u g h t 

to  e x c u s e th e i r p a r t ic ip a t io n b y  p r o o f th a t P r e s i

d e n t J e f f e r s o n a p p r o v e d th e i r a c t iv i t ie s . T h e y 

m a in ta in e d th a t th is a p p r o v a l im m u n iz e d th e m  

f r o m  l i a b i l i t y .  O g d e n a n d S m i th h a d f o u r  g o v e r n

m e n ta l o f f ic ia ls s u b p o e n a e d to te s t i f y i n  th e i r 

f a v o r . T h e s e i n c lu d e d S e c r e ta r y o f  N a v y , R o b e r t 

S m i th a n d P a te r s o n’ s o ld  n e m e s is , S e c r e ta r y o f  

S ta te J a m e s M a d is o n . T h e o f f ic ia ls f a i le d to  

a p p e a r , b e c a u s e th e P r e s id e n t m a d e i t  c le a r to

th e m th a t th e i r o f f ic ia l d u t ie s p r e v e n te d th e m  

f r o m  l e a v in g W a s h in g to n , D .C .4 3 J o h n O’ C o n n o r’ s 

b io g r a p h ic a l n o te s th a t i n  “ P a te r s o n’ s l o n g a n d 

c a r e f u l ly r e a s o n e d d e c is io n . . . h e e s ta b l is h e d th a t 

th e s im p le d e c la r a t io n o f  th e P r e s id e n t th a t h is 

c a b in e t m e m b e r s w e r e n e e d e d i n  W a s h in g to n w a s 

n o t s u f f ic ie n t j u s t i f i c a t io n to  i g n o r e th e s u m m o n s 

o f  th e c o u r t . H e  h a d n o t , h o w e v e r , b e e n c o n v in c e d 

th a t th e w i tn e s s e s’  te s t im o n y w a s p e r t in e n t to  th e 

d e f e n s e . E v e n i f  th e P r e s id e n t h a d a p p r o v e d 

M ir a n d a’ s s c h e m e th e d e f e n d a n ts w o u ld n o t b e 

a b s o lv e d .” 4 4 I n  s p i te o f  th e a b s e n c e o f  th e s u b

p o e n a e d p a r t ie s , O g d e n a n d S m i th w e r e a c q u i t te d 

b y  a  j u r y  th e f o l lo w in g  d a y .4 5

W il l ia m  P a te r s o n w a s s u c c e s s f u l i n  e a c h r o le 

o f f e r e d to  h im , l a w y e r , s e n a to r , g o v e r n o r , s ta te s

m a n , a n d j u r is t . H e w o n f a m e , m a d e m a n y i n f lu 

e n t ia l f r ie n d s , a n d a m a s s e d a s iz e a b le p e r s o n a l 

f o r tu n e . H e d ie d o n S e p te m b e r 9 , 1 8 0 6 , a t h is 

d a u g h te r’ s h o m e i n  A lb a n y , N e w  Y o r k . “  I t  w a s 

m e n s u c h a s P a te r s o n , m e n w h o k n e w  w h e n to  

s ta n d f i r m  a n d w h e n to  c o m p r o m is e , w h o  e n a b le d 

th e y o u n g r e p u b l ic to g r o w  m o r e d e m o c r a t ic 

g r a d u a l ly , w i th o u t a s o c ia l u p h e a v a l .” 4 6 H e h a d 

c o m e a l o n g  w a y f r o m  C o u n ty A n t r im .
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2 8 “ T h e C o n s t i tu t io n o f  th e U n i te d S ta te s o f  

A m e r ic a , A n a ly s is a n d I n te r p r e ta t io n ,”  L e g is la t iv e 

R e f e r e n c e S e r v ic e , L ib r a r y  o f  C o n g r e s s , W a s h in g to n , 

D .C ., 1 9 6 4 , p . 6 2 8 , f n  4 9 .

29 Supra n o te 2 6 a t p . 3 0 8 .

30 Id .

31 Id .

3 2 3 D a l i . 1 7 1 ( 1 7 9 6 ) .

33 P ollock v . F arm ers L oan and T rust C om pany 

1 5 7 U .S . 4 2 9 , ( 1 8 9 5 ) .

3 4 S m i th P a g e , T he Shap ing of  A m erica , M c G r a w - 

H i l l  B o o k C o m p a n y , N e w  Y o r k , 1 9 8 0 , p . 4 7 9 .

35 Supra n o te 2 7 .

3 6 L e v y , L e o n a r d . O rig ina l In ten t and the F ram

ers’ C onstitu tion, M a c m i l la n P u b . C o ., N e w  Y o r k , 

1 9 8 8 , p . 7 5 .

37 Supra n o te 2 6 a t p a g e 3 0 8 .

38 Supra n o te 2 7 a t p a g e 1 7 7 .

39 Supra n o te 2 6 a t p a g e 3 0 9 .

40 Supra n o te 2 7 a t p a g e 1 7 8 .

4 1 I t  i s i n te r e s t in g to  n o te th a t S a m u e l O g d e n w a s 

th e b r o th e r - in - la w o f  G o u v e n e u r M o r r is a n d W il l ia m  

S m i th w a s th e s o n - in - la w o f  J o h n A d a m s .

4 2 A c t  o f  J u n e 5 , 1 7 9 4 .

43 U .S. v . Sm ith ( C a s e N o . 1 6 3 4 2 ) 2 7 F e d . C a s . 

p a g e 1 1 9 2 .

44 Supra n o te 5 a t p . 2 7 7 .

45 U .S. v. Sm ith ( C a s e N o . 1 6 3 4 2 b ) 2 7 F e d . C a s . 

p a g e 1 2 4 6 .

46 Supra n o te 5 a t p . 2 8 5 .
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A m o n g th e r e c u r r e n t th e m e s i n  th e c o n t r o v e r

s ie s m a r k in g th e s e le c t io n a n d c o n f i r m a t io n o f  

r e c e n t S u p r e m e C o u r t n o m in e e s h a s b e e n th e 

d e g r e e to  w h ic h p a r t is a n c o n c e r n s h a v e c o m e to  

d o m in a te th e a p p o in tm e n t p r o c e s s . B o th  s u p p o r t

e r s a n d o p p o n e n ts o f  v a r io u s n o m in e e s h a v e w a x e d 

s o e lo q u e n t ly a b o u t th e d a n g e r s o f  “ p o l i t i c iz in g ”  

th e n o m in a t io n a n d c o n f i r m a t io n p r o c e s s th a t 

th o s e u n f a m i l ia r w i th  th e C o u r t’ s h is to r y m ig h t 

n o t r e a l iz e th a t p o l i t i c a l c o n s id e r a t io n s h a v e b e e n 

a f a c to r in  S u p r e m e C o u r t n o m in a t io n s s in c e th e 

b e g in n in g o f  th e R e p u b l ic ; f o r  n o t o n ly  w e r e 

p o l i t i c a l c o n s id e r a t io n s p r e s e n t i n  th e n o m in a t io n 

a n d c o n f i r m a t io n o f J u s t ic e s d u r in g G e o r g e 

W a s h in g to n’ s p r e s id e n c y , th e y w e r e a ls o c r u c ia l 

i n  th e S e n a te’ s f i r s t r e je c t io n o f  a p r e s id e n t ia l 

n o m in e e i n  1 7 9 5 . '

W h e n th e f r a m e r s d e b a te d o v e r th e p o w e r s o f  

th e S u p r e m e C o u r t a t th e P h i la d e lp h ia C o n v e n

t io n  o f  1 7 8 7 , th e y s a id p r e c io u s l i t t le  a b o u t i t s  

c o m p o s i t io n a n d th e q u a l i f i c a t io n s n e c e s s a r y to  

s e r v e o n  th e n a t io n’ s h ig h e s t c o u r t , i n  c o n t r a s t to  

th e e la b o r a te g u id e l in e s e s ta b l is h e d f o r  m e m b e r s 

o f  C o n g r e s s , th e p r e s id e n t , a n d th e v ic e p r e s id e n t . 

N o r  w a s th e q u e s t io n r a is e d i n LKJIHGFEDCBAF e d e ra l is t. T h e 

J u d ic ia r y A c t o f  1 7 8 9 , w h i le  d e c id in g th e C o u r t 

w o u ld  b e c o m p o s e d o f  o n e C h ie f J u s t ic e a n d f i v e  

A s s o c ia te J u s t ic e s , r e m a in e d s i le n t o n th e q u a l i f i

c a t io n s o f  J u s t ic e s . T h u s G e o r g e W a s h in g to n w a s 

b a s ic a l ly l e f t  to  h is o w n  d e v ic e s a s to  h o w  to  s e le c t 

n o m in e e s . T h e n e w  p r e s id e n t to o k  th e r e s p o n s i

b i l i t y  s e r io u s ly . H e  c o n s id e r e d th e S u p r e m e C o u r t 

“ th e K e y - s to n e o f  o u r p o l i t i c a l f a b r ic”  a n d “ th e 

c h ie f P i l la r u p o n w h ic h  o u r n a t io n a l G o v e r n m e n t 

m u s t r e s t .” 2 T h e “ d u e a d m in is t r a t io n o f  j u s t ic e ,”  

h e b e l ie v e d , w a s “ th e s t r o n g e s t c e m e n t o f  g o o dZYXWVUTSRQPONMLKJIHGFEDCBA

George W ashington served as the first  President of 

the United States from  1789-1797. He faced many 

challenges in the uncharted waters of the Presi

dency, including  how to select Supreme Court  Jus

tices.
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g o v e r n m e n t .”  W ith  th a t i n  m in d , h e m a d e i t  “ a n 

i n v a r ia b le o b je c t o f  a n x io u s s o l ic i tu d e .. . to  s e le c t 

th e f i t te s t C h a r a c te r s to e x p o u n d th e l a w s a n d 

d is p e n s e j u s t ic e .”  S u c h m e n “ w o u ld  g iv e d ig n i ty  

a n d l u s t r e to  o u r N a t io n a l C h a r a c te r .” 3

O th e r s c i te d s im i la r s ta n d a r d s . B e n ja m in L in 

c o ln  o f  M a s s a c h u s e t ts o u t l in e d h is e x p e c ta t io n s i n  

a l e t te r to  h is o ld  c o m m a n d e r . “ I c o n s id e r , m y  

d e a r G e n e r a l ,”  h e to ld  W a s h in g to n , “ th a t n o t o n ly  

th e h a p p in e s s o f  th e p e o p le u n d e r th e n e w  g o v e r n

m e n t b u t th a t th e v e r y  e x is te n c e o f  i t  d e p e n d s i n  a 

g r e a t m e a s u r e u p o n th e c h a r a c te r s a n d a b i l i t ie s o f  

th o s e w h o  m a y b e e m p lo y e d i n  th e j u d ic ia r y a n d 

e x e c u t iv e b r a n c h e s o f  g o v e r n m e n t .” 4 A lw a y s 

c o n c e r n e d w i th  th e b e h a v io r o f  o th e r s , th e n e w  

v ic e p r e s id e n t , J o h n A d a m s , d e c la r e d th a t “ th e 

m o r a ls o f  th e n a t io n a n d p e r f e c t io n o f  th e c o n s t i

tu t io n : T h e n a t io n a l c h a r a c te r , p u b l ic  c r e d i t , p r iv a te 

c o n f id e n c e , p u b l ic l i b e r ty , p r iv a te p r o p e r ty : e v e r y 

th in g  th a t i s s a c r e d , p r e c io u s o r d e a r , d e p e n d s s o 

m u c h u p o n th e s e j u d g e s , th a t th e P r e s id e n t w i l l  

c h o o s e I  p r e s u m e w i th  c a u t io n .” 5

B u t c h a r a c te r , a b i l i t y , a n d p r io r  j u d ic ia l e x p e

r ie n c e a lo n e d id  n o t s u f f ic e . P r o s p e c t iv e n o m in e e s 

h a d to  m e e t o th e r , m o r e e x p l ic i t l y  p o l i t i c a l , c r i te

r ia . O n ly  a c t iv e s u p p o r te r s o f b o th th e R e v o lu t io n 

a n d th e C o n s t i tu t io n w o u ld b e c o n s id e r e d . A n d  

e q u a l ly im p o r ta n t i n  th e m in d s o f  m a n y o b s e r v e r s 

w a s a p r o p e r d is t r ib u t io n o f  s e a ts b y  s ta te a n d 

s e c t io n . E a c h s ta te w a n te d o n e o f  i t s o w n to  b e 

r e p r e s e n te d o n th e h ig h  c o u r t . O n e P h i la d e lp h ia 

p a p e r , n o t in g th a t “ th e s o u th e r n s ta te s g iv e a 

P r e s id e n t a n d th e e a s te r n s ta te s a  V ic e - P r e s id e n t ,”  

u r g e d th e C h ie f J u s t ic e s h ip b e b e s to w e d o n a 

P e n n s y lv a n ia n— p r e f e r a b ly J a m e s W ils o n . 

F r a n c is D a n a r e m in d e d J o h n A d a m s o f  th e c la im s 

o f  M a s s a c h u s e t ts to  a s e a t .6

N o r w a s s a t is f y in g s ta te p r id e W a s h in g to n’ s 

o n ly  c o n c e r n w h e n i t  c a m e to  a c h ie v in g a  b a la n c e d 

d is t r ib u t io n . T h e P r e s id e n t a ls o c o n te m p la te d th e 

p o s s ib le p o l i t i c a l c o n s e q u e n c e s w h ic h  w o u ld  e n s u e 

in  e a c h s ta te f r o m  h is s e le c t io n o f  a  n o m in e e . W h i le  

V i r g in ia n s c u r r e n t ly o c c u p ie d th e o f f ic e s o f  p r e s i

d e n t a n d s e c r e ta r y o f  s ta te , W a s h in g to n , d e te r m in e d 

th a t o n e o f  h is S u p r e m e C o u r t n o m in e e s s h o u ld h a i l 

f r o m  th e O ld  D o m in io n , m a d e i n q u i r ie s a s to  th e 

w i l l in g n e s s o f  s e v e r a l c a n d id a te s to s e r v e .7 I n  

M a s s a c h u s e t ts , F e d e r a l is ts s h a r e d w i th  V ic e  P r e s i

d e n t A d a m s th e i r f e a r th a t th e s e le c t io n o f  th e 

c o m m o n w e a l th’ s c h ie f j u s t ic e , W il l ia m  C u s h in g ,ZYXWVUTSRQPONMLKJIHGFEDCBA

Many  tried  to advise or lobby the President with  names for  the Court. John Lowell, left, was pushed by 

Benjamin Lincoln,  while Benjamin Rush, right,  advocated the nomination of  James W ilson of  Pennsylva

nia.
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John Jay, first  Chief Justice of the United States, 

served only six years before the burden of circuit  

riding  and his diplomatic missions contributed to 

his resignation to become Governor of New York.

w o u ld a l lo w  G o v e r n o r J o h n H a n c o c k to  a p p o in t 

a r c h - A n t i f e d e r a l is t J a m e s S u l l i v a n a s C u s h in g’ s 

r e p la c e m e n t .8 N o t c o in c id e n ta l ly , th o s e c o r r e

s p o n d e n ts w h o s h a r e d th is v is io n a ls o s h a r e d a 

p r e f e r e n c e f o r J o h n L o w e l l , o n e o f  C u s h in g’ s 

c o m p e t i to r s f o r a s e a t o n th e S u p r e m e C o u r t . 

F r u s t r a te d , A d a m s n o te d , “ th e r e i s  n o  s y s te m n o r 

H a r m o n y a m o n g th e m e n f r o m  M a s s a c h u s e t ts .” 9

W h i le  F is h e r A m e s c la im e d W a s h in g to n “ d o e s 

n o t a s k th e a d v ic e o f  th e S e n a to r s i n d iv id u a l ly , i n  

o r d e r to  d e te r m in e b e f o r e h a n d w h o m  i t  w i l l  b e 

p r o p e r to  n o m in a te to  o f f ic e ,”  th e P r e s id e n t d id  i n  

f a c t c o n s u l t w i th  o th e r s a b o u t h is c h o ic e s .1 0 H e 

c o n f e r r e d w i th  J o h n J a y a n d J a m e s M a d is o n b e

f o r e d e c id in g to  o f f e r th e N e w  Y o r k e r th e C h ie f 

J u s t ic e s h ip .1 1 T h e P r e s id e n t k e p t h is d e c is io n s to  

h im s e l f , h o w e v e r , d e s p i te th e e f f o r ts o f  c lo s e 

a s s o c ia te s to  r e a d h is m in d .1 2 A s h e w o u ld l a te r

e x p la in , “ a l th o u g h I  d o_ _ a t a l l  t im e s_ _ m a k e th e

b e s t e n q u i r ie s m y  o p p o r tu n i t ie s a f f o r d ,. . . w h e r e UTSRQPONMLKJIHGFEDCBA
m y ow n k n o w le d g e d o e s n o t g iv e a decided 

p r e f e r e n c e. . . n o  o n e k n o w s m y  u l t im a te d e te r m i

n a t io n u n t i l  th e m o m e n t a r r iv e s w h e n th e n o m in a

t io n  i s  to  b e l a id  b e f o r e th e S e n a te .” 1 3

S e v e r a l o f  W a s h in g to n’ s c o r r e s p o n d e n ts to o k  i t  

u p o n th e m s e lv e s to  a s s is t th e P r e s id e n t i n  m a k in g h is 

s e le c t io n s . B e n ja m in L in c o ln  p u s h e d f o r  th e a p

p o in tm e n t o f  J o h n L o w e l l , w r i t in g  b o th W a s h in g to n 

a n d S e c r e ta r y o f  W a r H e n r y K n o x ; B e n ja m in R u s h , 

a l th o u g h a w a r e o f  J a m e s W i ls o n ’ s u n p o p u la r i ty i n  

s o m e q u a r te r s , a r g u e d th e P e n n s y lv a n ia n w o u ld  

a lw a y s a d v o c a te “ a  v ig o r o u s— b a l la n c e d , a n d t r ip le  

p o w e r e d C o n s t i tu t io n .” 1 4 I n  r a r e c a s e s c a n d id a te s 

l o b b ie d f o r th e m s e lv e s . C y r u s G r i f f in ,  h a v in g l o s t 

h is p o s i t io n a s p r e s id e n t o f  th e C o n f e d e r a t io n 

C o n g r e s s w i th  th e r a t i f i c a t io n o f  th e C o n s t i tu t io n , 

s o u g h t a n a p p o in tm e n t . S o d id  J o h n L o w e l l , a s h e 

s e n s e d th e a p p o in tm e n t w o u ld  f a l l  u p o n h is r i v a l  

f r o m  th e B a y S ta te , W il l ia m  C u s h in g .1 5 N e v e r 

s o m e o n e n o te d f o r  s h y n e s s , M a r y la n d’ s S a m u e l 

C h a s e a s s u r e d th e P r e s id e n t , i f  a p p o in te d , h e 

w o u ld  “ e x e r t m y s e l f to  e x e c u te s o h o n o r a b le a n d 

im p o r ta n t a s ta t io n w i th  I n te g r i ty , f id e l i ty , a n d 

D i l ig e n c e .” 1 6 A n d  J a m e s W ils o n , w h o s e h e a r t 

a c h e d f o r th e to p  s p o t , b lu n t ly  i n f o r m e d W a s h in g

to n  “ th a t m y  A im  r i s e s to  th e im p o r ta n t O f f ic e  o f  

C h ie f J u s t ic e o f  th e U n i te d S ta te s .” 1 7

O n S e p te m b e r 2 4 , 1 7 8 9 , f o l lo w in g  th e p a s

s a g e o f  th e J u d ic ia r y A c t , W a s h in g to n s u b m i t te d 

h is l i s t  o f  n o m in e e s to  th e S e n a te . O c c u p ie d b y  a 

c o n t in u in g d e b a te o v e r th e f u tu r e l o c a t io n o f  th e 

f e d e r a l c a p i ta l , th e s e n a to r s b a r e ly p a u s e d to  c o n

f i r m  th e n o m in e e s tw o  d a y s l a te r . N e w  Y o r k ’ s 

J o h n J a y , w h o  h a d p la y e d a  p r o m in e n t r o le in  b o th 

th e d ip lo m a c y o f  th e r e p u b l ic a n d th e s t r u g g le to  

r a t i f y  th e C o n s t i tu t io n , w a s n a m e d C h ie f J u s t ic e . 

A l th o u g h d is a p p o in te d b y  J a y’ s s e le c t io n to  th e 

to p s p o t , J a m e s W ils o n w a s r e w a r d e d f o r h is 

l a b o r s o n b e h a l f o f  th e C o n s t i tu t io n , w h e n th e 

P r e s id e n t n a m e d h im  a n A s s o c ia te J u s t ic e .1 8 S o u th 

C a r o l in a’ s J o h n R u t le d g e , a n o th e r w h o h a d h a r

b o r e d h o p e s o f  b e c o m in g C h ie f J u s t ic e , a ls o h a d 

to r e s t c o n te n t w i th  a n A s s o c ia te J u s t ic e s h ip . 

T h e y w e r e j o in e d b y  W il l ia m  C u s h in g o f  M a s s a

c h u s e t ts , R o b e r t H a r r is o n o f  M a r y la n d , a n d J o h n 

B la i r  o f  V i r g in ia . O f  th e o r ig in a l s ix  n o m in e e s , a l l  

b u t W ils o n h a d p r io r j u d ic ia l e x p e r ie n c e . M o r e 

im p o r ta n t , a l l h a d s u p p o r te d th e a d o p t io n o f  th e 

C o n s t i tu t io n , w i th  W ils o n , R u t le d g e , a n d B la i r  

s e r v in g i n  th e C o n s t i tu t io n a l C o n v e n t io n . A l l  b u t 

C u s h in g h a d p a r t ic ip a te d i n  n a t io n a l p o l i t i c s o r 

h a d s e r v e d i n  th e m i l i ta r y . W a s h in g to n k n e w  e a c h
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W a s h in g to n’ s s la te f o r th e S u p r e m e C o u r t 

r e m a in e d i n c o m p le te , h o w e v e r , f o r R o b e r t 

H a r r is o n , c i t in g h is p o o r h e a l th , d e c l in e d th e 

p o s i t io n o f  A s s o c ia te J u s t ic e . B o th W a s h in g to n 

a n d A le x a n d e r H a m i l to n , w h o h a d w o r k e d w i th  

H a r r is o n o n  W a s h in g to n’ s s ta f f , u r g e d th e M a r y 

l a n d e r to r e c o n s id e r , b u t H a r r is o n’ s d e c l in in g 

c o n d i t io n th w a r te d h is e f f o r ts to  v is i t  N e w  Y o r k . 

I n  h is p la c e W a s h in g to n n o m in a te d N o r th  

C a r o l in a’ s J a m e s I r e d e l l , w h o  h a d p la y e d a l e a d

i n g  r o le i n  s e c u r in g h is s ta te’ s r a t i f i c a t io n o f  th e 

C o n s t i tu t io n th e p r e v io u s N o v e m b e r . I n  m a k in g 

th e a p p o in tm e n t , W a s h in g to n , r e v e a l in g h is c o n

c e r n o v e r m a k in g a n e q u a l d is t r ib u t io n o f  o f f ic e s 

a c r o s s th e d i f f e r e n t s ta te s , r e m a r k e d th a t “ i n  a d d i

t io n  to  th e r e p u ta t io n h e s u s ta in s f o r  a b i l i t ie s , l e g a l 

k n o w le d g e a n d r e s p e c ta b i l i t y o f  c h a r a c te r h e i s  o f  

a S ta te o f  s o m e im p o r ta n c e i n  th e U n io n th a t h a s 

g iv e n N o  c h a r a c te r to  a f e d e r a l O f f ic e .” 2 0 T h e 

a p p o in tm e n t w a s b o th a r e w a r d f o r  s e r v ic e w e l l  

d o n e i n  th e r a t i f i c a t io n d e b a te s a n d a w a y toZYXWVUTSRQPONMLKJIHGFEDCBA

* X " UTSRQPONMLKJIHGFEDCBA'I t 'l l ZYXWVUTSRQPONMLKJIHGFEDCBA

Equal geographical representation between the 

Northern  and Southern states concerned President 
W ashington. Janies Iredell  of North  Carolina was 

appointed after Robert Harrison  of Maryland  re

fused an Associate Justice seat.

o f  th e m p e r s o n a l ly a n d h a d s e e n th e m a t w o r k . 

M o r e o v e r , i n  m a k in g h is s e le c t io n s th e P r e s id e n t 

h a d r e s p e c te d th e n e c e s s i ty o f  d is t r ib u t in g h is n o m i

n e e s a c r o s s th e g e o g r a p h ic a l s p e c t r u m . E a c h o f  th e 

f o u r  l a r g e s t s ta te s— V i r g in ia , M a s s a c h u s e t ts , P e n n

s y lv a n ia , a n d N e w  Y o r k — w a s r e p r e s e n te d , a n d o f  

th e s ix  J u s t ic e s , th r e e h a i le d f r o m  s ta te s n o r th o f  th e 

M a s o n - D ix o n l i n e , w h i le  th r e e r e s id e d s o u th o f  i t .

P o p u la r r e a c t io n to  th e s la te w a s o v e r w h e lm

i n g ly  p o s i t i v e . “ I  d o  n o t b e l ie v e th a t a n y J u d ic ia r y 

i n  th e w o r ld i s b e t te r f i l le d , ”  c o n c lu d e d S o u th 

C a r o l in a’ s R a lp h I z a r d . O n e o f  W a s h in g to n’ s 

f o r m e r s ta f f o f f ic e r s a s s u r e d h is c h ie f “ th e s e le c

t io n  o f  C h a r a c te r s to  f i l l  th e g r e a t D e p a r tm e n ts h a s 

a f f o r d e d e n t i r e s a t is f a c t io n : p a r t ic u la r ly i n  th e 

J u d ic ia r y .”  P e r h a p s th e h ig h e s t c o m p l im e n t p a id 

to  W a s h in g to n’ s w is d o m  c a m e f r o m  S e n a to r W il 

l i a m  M a c la y o f  P e n n s y lv a n ia . M a c la y , w h o  f r e e ly 

c r i t i c iz e d th e p r e s id e n t i n  th e p a g e s o f  h is p r iv a te 

j o u r n a l , r e m a in e d s i le n t o n th e a p p o in tm e n ts .1 9

Thomas Johnson nominated W ashington to com

mand the Continental Army  and served on the 

Board of Commissioners of the Federal City  at his 

behest. However, he served less than a year on the 

Court,  citing  the rigors  of Circuit  riding.
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in c r e a s e N o r th  C a r o l in ia n s’  l o y a l ty  to  th e C o n s t i

tu t io n b y  n a m in g o n e o f  th e i r o w n  to  h ig h  o f f ic e .

D u r in g  th e f i r s t  y e a r s o f  th e S u p r e m e C o u r t’ s 

e x is te n c e th e J u s t ic e s f o u n d m u c h c a u s e f o r  c o m 

p la in t i n  th e a r d u o u s d u t ie s a s s ig n e d th e m i n  th e 

J u d ic ia r y A c t o f  1 7 8 9 . U n d e r th a t l a w  th e S u

p r e m e C o u r t w a s to  m e e t tw ic e a y e a r , i n  F e b r u a r y 

a n d A u g u s t ; i n  a d d i t io n , th e J u s t ic e s w e r e e x 

p e c te d to  h o ld  c i r c u i t c o u r t tw ic e a n n u a l ly . W ith  

th e v a s t e x p a n s e o f  te r r i to r y c o v e r e d b y  th e J u s

t i c e s o n  c i r c u i t , i t  s o o n b e c a m e a p p a r e n t th e r ig o r s 

o f  t r a v e l w o u ld  p r o v e a  d e te r r e n t to  s e r v ic e o n  th e 

b e n c h . I r e d e l l , w h o s e s o u th e r n c i r c u i t i n c lu d e d 

G e o r g ia a n d th e C a r o l in a s , c h a r a c te r iz e d h is o c

c u p a t io n a s th a t o f  a “ t r a v e l l in g p o s tb o y”  a f te r 

c o v e r in g l ,9 0 0 m i le s . J o h n J a y s p e n t s e v e n m o n th s 

o u t o f  th e y e a r o n c i r c u i t d u ty , a n e x e r t io n w h ic h  

c a u s e d h im  to  c o n s id e r r e s ig n in g th e o f f ic e s e v

e r a l t im e s. I t  h a d b e e n f e a r o f  th e c o n s e q u e n c e s o f  

r id in g  c i r c u i t w h ic h h a d c a u s e d H a r r is o n to  d e

c l in e h is a p p o in tm e n t . T h e J u s t ic e s p r o te s te d th isZYXWVUTSRQPONMLKJIHGFEDCBA

Charles Cotesworth Pinckney joined Edward  

Rutledge in lobbying the President to Fill John 

Rutledge’ s seat with  a South Carolinian. Instead 

W ashington appointed Thomas Johnson of 

Maryland.

a r r a n g e m e n t s e v e r a l t im e s . I n  a j o in t l e t te r to  

W a s h in g to n , th e y a n n o u n c e d th e y f o u n d “ th e 

b u r d e n s l a id  u p o n u s s o e x c e s s iv e”  th a t a c h a n g e 

h a d to  b e m a d e . B u t C o n g r e s s w a s s lo w  to  g r a n t 

r e l ie f , a n d w h i le a d ju s tm e n ts w e r e m a d e i n  th e 

r e q u i r e m e n ts o f  c i r c u i t r id in g  th e s y s te m r e m a in e d 

i n ta c t d u r in g W a s h in g to n’ s te r m s .2 1

I n  1 7 9 1 , J o h n R u t le d g e , s t i l l s m a r t in g o v e r 

W a s h in g to n’ s d e c is io n to  n a m e J a y a n d n o t h im 

s e l f to  h e a d th e C o u r t , d e c id e d to  r e s ig n h is s e a t i n  

o r d e r to  a c c e p t th e p o s i t io n o f  C h ie f J u s t ic e o f  

S o u th C a r o l in a , e n a b l in g h im  to  r e tu r n h o m e a n d 

a v o id th e d e m a n d s o f  c i r c u i t c o u r ts . S o u th e r n 

ju r is ts b e l ie v e d R u t le d g e’ s s u c c e s s o r s h o u ld b e 

s e le c te d f r o m  th e i r r e g io n ; a s G e o r g ia’ s N a th a n ie l 

P e n d le to n p u t i t ,  “ I  p r e s u m e th e P r e s id e n t w i l l  b e 

g o v e r n e d a s h e r e to f o r e b y  th e p r o p r ie ty o f  C h u s in g 

th e J u d g e s n e a r ly i n  a n e q u a l p r o p o r t io n f r o m  

a m o n g th e U n i te d S ta te s .”  S o u th C a r o l in a’ s J a c o b 

R e a d a n d P e n d le to n im m e d ia te ly a p p l ie d f o r  th e 

v a c a n c y , P e n d le to n c i t in g  G e o r g ia’ s a b s e n c e f r o m  

th e C o u r t .2 2 C h a r le s P in c k n e y c o u n te r e d 

P e n d le to n’ s p le a w h e n h e u r g e d W a s h in g to n to  

f i l l  R u t le d g e’ s v a c a n c y w i th  a n o th e r S o u th C a r o

l i n ia n .2 3 A t  f i r s t , th e P r e s id e n t s o u g h t to  g r a t i f y  

P in c k n e y’ s r e q u e s t . B u t h e d id  s o i n  a p e c u l ia r 

w a y , w r i t in g a l e t te r to C h a r le s C o te s w o r th 

P in c k n e y a n d E d w a r d R u t le d g e to  a s k th e m to  

c o n s id e r w h ic h  o n e o f  th e m  w o u ld  a c c e p t th e p o s t . 

T h e b r o th e r s - in - la w d e c l in e d th e o f f e r i n  a  j o in t  

r e s p o n s e .2 4 T h e P r e s id e n t , u n m o v e d o r p e r h a p s 

e v e n d is s u a d e d b y  th e im p r e s s iv e lo b b y in g c a m

p a ig n w h ic h P e n d le to n h a d l a u n c h e d u p o n h is 

o w n b e h a l f , s e le c te d M a r y la n d’ s T h o m a s J o h n

s o n , a d is t in g u is h e d j u r is t a n d f o r m e r g o v e r n o r . 

I n  m a k in g th e n o m in a t io n , W a s h in g to n m u s t h a v e 

b e e n m in d f u l o f  J o h n s o n’ s c o n t r ib u t io n to  h is o w n  

c a r e e r , f o r  i t  h a d b e e n J o h n s o n w h o h a d n o m i

n a te d W a s h in g to n to  c o m m a n d th e C o n t in e n ta l 

A r m y  i n  1 7 7 5 .2 5

B u t J o h n s o n d id  n o t r e m a in l o n g  o n  th e C o u r t . 

S o o n t i r e d o f  th e d e m a n d s o f  a t te n d in g c i r c u i t 

c o u r t , h e r e s ig n e d h is s e a t i n  J a n u a r y 1 7 9 3 .2 6 T h is 

t im e W a s h in g to n s o u g h t th e a s s is ta n c e o f  A t to r 

n e y G e n e r a l E d m u n d R a n d o lp h to  s c r e e n p o s s ib le 

c a n d id a te s . D is c a r d in g v a r io u s n o m in e e s o n  th e 

g r o u n d s o f  i n s u f f i c ie n t l e g a l l e a r n in g o r r e p u ta

t io n , R a n d o lp h u r g e d th e a p p o in tm e n t o f  W il l ia m  

P a te r s o n o f N e w  J e r s e y , m o s t f a m o u s f o r  s p o n s o r

i n g th e N e w J e r s e y P la n a t th e C o n s t i tu t io n a l 

C o n v e n t io n o f  1 7 8 7 . I n  s o d o in g , R a n d o lp h u p s e t
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th e s e c t io n a l a p p le c a r t , f o r  h e c h o s e P a te r s o n , a 

N o r th e r n e r , o v e r th r e e M a r y la n d e r s a n d a G e o r

g ia n .2 7 N e v e r th e le s s , W a s h in g to n c o n c u r r e d w i th  

h is a t to r n e y g e n e r a l , a n d P a te r s o n j o in e d th e C o u r t 

i n  M a r c h 1 7 9 3 . I n  th e p r o c e s s , h e h a d t in k e r e d 

w i th  th e s e c t io n a l b a la n c e o n  th e C o u r t , s u g g e s t

i n g i t  w a s n o l o n g e r a n o v e r r id in g c o n c e r n .

A s b e f o r e w i th  W a s h in g to n’ s o th e r n o m in a

t io n s , th e S e n a te c o n f i r m e d P a te r s o n w i th o u t 

d is s e n t . S u c h c o m p l ia n t b e h a v io r a p p e a r e d to  

c o n f i r m  O l iv e r E l ls w o r th’ s p r e d ic t io n , m a d e a t 

th e C o n s t i tu t io n a l C o n v e n t io n , th a t n o m in a t io n 

“ w i l l  b e e q u iv a le n t to  a n a p p o in tm e n t .” 2 8 I n  p a r t 

th is m ig h t h a v e b e e n d u e to th e s t i l l i n c h o a te 

n a tu r e o f  p o l i t i c a l r i v a l r y  b e tw e e n F e d e r a l is ts a n d 

R e p u b l ic a n s ; i n  p a r t , i t  m a y h a v e b e e n d u e to  a 

c o n t in u in g s e n s e o f  d e f e r e n c e to  W a s h in g to n . B u t 

b y  th e t im e W a s h in g to n h a d to m a k e a n o th e r 

n o m in a t io n to th e C o u r t , p a r t is a n c o n f l i c t h a d 

i n te n s i f ie d , a n d e v e n W a s h in g to n w a s c o m in g 

u n d e r f i r e  f o r h is p o l ic ie s . T h e c o n f r o n ta t io n 

c a m e d u r in g th e c o n t r o v e r s y s u r r o u n d in g th e J a y 

T r e a ty i n  1 7 9 5 . E v e n J o h n J a y’ s a c c e p ta n c e o f  th e

p o s i t io n o f  e n v o y e x t r a o r d in a r y to n e g o t ia te a 

t r e a ty w i th  G r e a t B r i ta in  h a d a r o u s e d o p p o s i t io n , 

a s c r i t i c s w o n d e r e d w h e th e r th e C h ie f J u s t ic e 

s h o u ld a ls o s e r v e i n  a d ip lo m a t ic c a p a c i ty . N o r 

w a s J a y’ s h a n d iw o r k p o p u la r w i th  R e p u b l ic a n s , 

w h o d e n o u n c e d i t  a s a s u r r e n d e r to  B r i t i s h  i n te r

e s ts . M e a n w h i le , J a y h a d t i r e d o f  th e C h ie f 

J u s t ic e s h ip . N e w  Y o r k  F e d e r a l is ts n a m e d h im  a s 

th e i r c a n d id a te f o r  g o v e r n o r , a n d J a y , e x h a u s te d b y  

th e t r a v e l in g a n d o th e r d e m a n d s p la c e d u p o n h im  a s 

C h ie f J u s t ic e , a s w e l l a s b y  h is j u s t - c o n c lu d e d 

d ip lo m a t ic e n d e a v o r s , d e c id e d to  a c c e p t th e o f f ic e  

s h o u ld h e w in  e le c t io n . W a s h in g to n f i r s t  c o n s id

e r e d A le x a n d e r H a m i l to n to  s u c c e e d J a y , l e t t in g 

th e N e w  Y o r k e r k n o w  th r o u g h h is a t to r n e y g e n

e r a l o f  th e im m e n s e im p o r ta n c e o f  c o n f id in g th a t 

l a r g e t r u s t to  o n e w h o w a s n o t to  b e “ s c a r e d b y  

p o p u la r c la m o u r o r  w a r p e d b y  f e e b le - m in d e d p r e ju

d ic e .”  O th e r s p u s h e d f o r  th e n o m in a t io n o f  E d m u n d 

R a n d o lp h , th e f o r m e r a t to r n e y g e n e r a l , w h o h a d 

r e p la c e d T h o m a s J e f f e r s o n a s s e c r e ta r y o f  s ta te i n  

1 7 9 4 .2 9

B u t n e i th e r H a m i l to n n o r R a n d o lp h s e c u r e dZYXWVUTSRQPONMLKJIHGFEDCBA

After  the resignation of Chief Justice Jay, Alexander Hamilton, left, was President W ashington’ s first  

choice to fill  the vacancy. However, John Rutledge, right,  saw a chance to return  to the Court  in  the center 

chair  he had long desired. He immediately let W ashington know  he was available and willing  to serve. The 

President quickly  accepted his offer.
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th e n o m in a t io n , f o r  J o h n R u t le d g e s a w a n o p p o r

tu n i ty  to  s e iz e w h a t h e th o u g h t s h o u ld h a v e b e e n 

r ig h t ly  h is . A s s e r t in g h is c la im s to  th e p o s i t io n 

w e r e e q u a l to  th o s e o f  J a y w h e n th e l a t te r w a s 

a p p o in te d i n  1 7 8 9 , R u t le d g e m a d e c le a r h is a v a i l

a b i l i t y  to b e J a y’ s s u c c e s s o r i n a l e t te r to  

W a s h in g to n . T h e P r e s id e n t e n th u s ia s t ic a l ly a c

c e p te d R u t le d g e’ s o f f e r “ w i th o u t a m o m e n t’ s 

h e s i ta t io n .”  H e h a d a lw a y s h e ld th e S o u th C a r o

l i n ia n  i n  h ig h  r e g a r d , g o in g s o f a r  a s to  c a l l h im  th e 

m a n w h o  “ w r o te th e C o n s t i tu t io n .” 3 0

A t  f i r s t , R u t le d g e’ s a p p o in tm e n t w a s w e l l -  

r e c e iv e d , b u t h e w a s s o o n e n ta n g le d i n  c o n t r o v e r s y 

a s a r e s u l t o f  th e p u b l ic d e b a te o v e r t h e J a y T r e a ty . 

T h e r e v e la t io n o f  th e t r e a ty’ s te r m s i n c i te d p r o 

te s ts a n d p u b l ic m e e t in g s th r o u g h o u t th e U n i te d 

S ta te s . S o u th C a r o l in a w a s n o e x c e p t io n to  th e 

r u le . O n  J u ly 1 6 ,1 7 9 5 , C h a r le s to n ia n s c o n v e n e d 

a t S t . M ic h a e l’ s C h u r c h to  d e n o u n c e th e t r e a ty . 

A m o n g th o s e a s s e m b le d o n th e s p e a k e r’ s p la t -ZYXWVUTSRQPONMLKJIHGFEDCBA

St. Michael’ s Church, Charleston, South Carolina  

as it appeared in 1910. It  was here that John 

Rutledge condemned the Jay Treaty and angered 

Federalists into opposing his nomination as Chief 

Justice.

Edmund Randolph, who succeeded Thomas Jeffer

son as Secretary of State, harbored his own ambi

tions to be Chief Justice. His financial difficulties  

forced him  to resign from  the Cabinet and abandon 

his Court  goals.

f o r m  w a s J o h n R u t le d g e , w h o m a y n o t h a v e 

k n o w n o f  W a s h in g to n’ s i n te n t io n to  a p p o in t h im  

to  s u c c e e d J a y . R u t le d g e d e n o u n c e d th e t r e a ty a s  

“ a s u r r e n d e r o f  o u r r ig h ts a n d p r iv i le g e s”  to  E n 

g la n d , “ p r o s t i tu t in g th e d e a r e s t r ig h ts o f  f r e e m e n 

a n d l a y in g th e m p r o s t r a te a t th e f e e t o f  r o y a l ty .”  

H e r id ic u le d th e d o c u m e n t’ s l a n g u a g e a n d d e

c la r e d s e v e r a l c la u s e s w e r e l i t t le  b e t te r th a n 

“ t r i c k s .”  I n  w o r d s w h ic h  m u s t h a v e s ta r t le d m a n y 

o f  h is l i s te n e r s , R u t le d g e c lo s e d b y  c o m m e n t in g i t  

w o u ld b e b e t te r f o r W a s h in g to n to d ie th a n to  

a p p r o v e o f  J a y’ s b o tc h e d h a n d iw o r k .3 1

W h e n n e w s o f  R u t le d g e’ s r e m a r k s r e a c h e d 

P h i la d e lp h ia , F e d e r a l is ts r e a c te d a s i f  i n  s h o c k . 

O n e te r m e d i t  th a t “ c r a z y s p e e c h .”  O l iv e r W o lc o t t 

c o n c lu d e d R u t le d g e w a s “ a d r iv e l le r &  f o o l .” 3 2 

I m m e d ia te ly , F e d e r a l is ts b e g a n to c a l l f o r th e 

w i th d r a w a l o f  th e n o m in a t io n . S to r ie s c i r c u la te d 

th a t R u t le d g e , “ m o u n te d u p o n th e h e a d o f  a  h o g s

h e a d , h a r a n g u in g a m o b ,”  h a d i n s u l te d W a s h in g to n 

a n d i n s in u a te d th a t “ M r .  J a y a n d th e S e n a te w e r e 

f o o ls o r k n a v e s , d u p e d b y  B r i t i s h s o p h is t r y o r 

b r ib e d b y  B r i t i s h  g o ld .” 3 3 S o o n th e c h a r g e s w e n t 

b e y o n d p o l i t i c a l i s s u e s . R u m o r s c i r c u la te d th a t 

R u t le d g e w a s m e n ta l ly u n b a la n c e d— c h a r g e s 

w h ic h h a d f i r s t s u r f a c e d e v e n b e f o r e n e w s o f  h is
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c o m m e n ts o n J a y’ s T r e a ty w e r e c i r c u la te d .3 4 

E v e n A le x a n d e r H a m i l to n to o k n o te o f  th e s e 

s ta te m e n ts i n  h is LKJIHGFEDCBAC a m il lu s l e t te r s d e f e n d in g th e 

J a y T r e a ty , s u g g e s t in g th e S o u th C a r o l in ia n’ s 

r e m a r k s w e r e d e l iv e r e d i n  “ a d e l i r iu m  o f  r a g e .” 3 5

M o s t c u r io u s w a s th e b e h a v io r o f  S e c r e ta r y o f  

S ta te E d m u n d R a n d o lp h . U p o n r e c e iv in g n o t ic e 

o f  W a s h in g to n’ s i n te n t io n to  n a m e R u t le d g e 

C h ie f J u s t ic e , h e h a d w r i t te n th e P r e s id e n t to  d e n y 

h is o w n  i n te r e s t i n  th e C h ie f J u s t ic e s h ip , b u t a t th e 

s a m e t im e , c i t in g  f in a n c ia l d i f f i c u l t ie s a n d a d e

s i r e to  r e s id e i n  th e n a t io n’ s c a p i ta l , h e m a d e i t  

c le a r h e w o u ld n o t m in d r e p la c in g A s s o c ia te 

J u s t ic e B la i r , s h o u ld B la i r  m a k e g o o d o n  h is h in ts 

o f  a  p e n d in g r e s ig n a t io n . I t  s e e m e d r a th e r o d d f o r  

R a n d o lp h to  d e n y h is a m b i t io n f o r  a p o s t a l r e a d y 

o f f e r e d to  s o m e o n e e ls e . B u t th e u p r o a r o v e r 

R u t le d g e’ s r e m a r k s p r e s e n te d a n e w  o p p o r tu n i ty 

f o r  R a n d o lp h to  p le a d f o r  th e C h ie f J u s t ic e s h ip . I n  

h is r o le a s th e c o n d u i t o f  n e w s to  a v a c a t io n in g 

W a s h in g to n , h e m a d e s u r e th e P r e s id e n t w a s k e p t 

i n f o r m e d o f  th e s to r ie s c i r c u la t in g a b o u t R u t le d g e’ s 

m e n ta l h e a l th a n d “ r e p o r ts o f  h is a t ta c h m e n t to  h is 

b o t t le , h is p u e r i l i t y , a n d e x t r a v a g a n c e s , to g e th e r 

w i th  a  v a r ie ty o f  i n d e c o r u m s a n d im p r u d e n c ie s .” 3 6 

R a n d o lp h’ s c a m p a ig n o f  i n n u e n d o a n d r u m o r w a s

c u t s h o r t , h o w e v e r , w h e n h e w a s f o r c e d to  r e s ig n 

f r o m  th e c a b in e t i n  th e f a c e o f  a l le g a t io n s h e h a d 

s o u g h t m o n e y f r o m  F r e n c h e m is s a r ie s i n  e x 

c h a n g e f o r h is e f f o r ts to d e la y W a s h in g to n’ s 

s ig n in g o f  th e J a y T r e a ty .

R a n d o lp h w a s n o t th e o n ly  o n e i n  t r o u b le f o r  

h is f in a n c ia l d e a l in g s , h o w e v e r . S o o n r e p o r ts 

s u r f a c e d th a t R u t le d g e w a s d e e p i n  d e b t . I t  w a s 

c h a r g e d h e h a d f le d  E n g la n d to  e s c a p e h is c r e d i

to r s , o n ly  to  f a l l  i n  d e b t o n c e m o r e . O n e o f  th e 

S o u th C a r o l in ia n’ s d e f e n d e r s w e a k ly r e p l ie d th a t 

“ p e c u n ia r y i n d e p e n d e n c e i s  n o t p r e s c r ib e d b y  th e 

C o n s t i tu t io n , a s a  q u a l i f i c a t io n n e c e s s a r y”  f o r  th e 

o f f ic e , a n d th e n o m in e e’ s “ p r iv a te m o r a l c h a r a c

te r h a s n o th in g to  d o  w i th  h is o f f ic ia l  u p r ig h tn e s s .”  

O th e r s , ta k in g h e a r t a t R u t le d g e’ s o p p o s i t io n to  

th e t r e a ty , c o n t in u e d to  s u p p o r t th e n o m in a t io n . 

N o t c o in c id e n ta l ly , m o s t o f  th is p r a is e c a m e f r o m  

th e p e n s a n d p r e s s e s o f  J e f f e r s o n ia n R e p u b l ic a n s . 

B o s to n’ s I n d e p e n d e n t C h ro n ic le p r a is e d th e 

n o m in e e a s “ th a t i l l u s t r io u s p a t r io t ,”  p r o c la im in g 

th a t “ o u r R ig h ts a n d L ib e r t ie s w i l l  b e s a f e i n  s u c h 

h a n d s .”  H is  o p p o n e n ts w e r e d is m is s e d a s “ f r ie n d s 

to  M o n a r c h y a n d e n e m ie s to  R e p u b l ic a n is m ,”  a n d 

th e to n e o f  th e i r a t ta c k “ i s  m o r e l i c e n t io u s th a n a n y 

th in g  w h ic h  th e p e n o f  f a c t io n h a s y e t p r o d u c e d .” 3 7ZYXWVUTSRQPONMLKJIHGFEDCBA

The Jay Treaty between the United States and Great Britain,  which engendered such passionate 

denunciation from  John Rutledge, provided for  the British  to withdraw  from  the Northwest Territory,  

depicted here in  the evacuation of Fort  Ontario  by the British.
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N o r w a s th e g r o w in g c o n t r o v e r s y l im i te d  to  

R u t le d g e’ s c h a r a c te r . R e p u b l ic a n p a r t is a n s r e a l

i z e d th e F e d e r a l is t a t ta c k o n  R u t le d g e’ s  n o m in a t io n 

w a s im p l ic i t l y  a c r i t i c is m o f P r e s id e n t 

W a s h in g to n’ s ju d g m e n t . B y  l a u d in g W a s h in g

to n , R e p u b l ic a n s s o u g h t to  f o r c e F e d e r a l is ts to  

m a k e s u c h c r i t i c is m s e x p l ic i t . O n e R e p u b l ic a n , 

r e s p o n d in g to a F e d e r a l is t c h a r a c te r iz a t io n o f  

R u t le d g e a s i n s a n e , r e m in d e d r e a d e r s th a t a s W a s h

i n g to n h a d j u s t n o m in a te d R u t le d g e to  th e C o u r t , 

“ y o u m u s t b e g u i l ty  o f  a v i le  c a lu m n y , o r th e 

P r e s id e n t i s  m o r e c r a z y th a n th e J u d g e .”  F e d e r a l

i s ts r e s p o n d e d th a t W a s h in g to n h a d b e e n d e c e iv e d . 

“ I t  i s  to  b e l a m e n te d. . . th a t th e P r e s id e n t h a d n o t 

k n o w n b e t te r y o u r r e a l c h a r a c te r b e f o r e th e a p

p o in tm e n t ,”  a n n o u n c e d o n e p u b l ic l e t te r to  

R u t le d g e . “ H is m o t iv e s i n  m a k in g i t , c a n n o t 

h o w e v e r , b e q u e s t io n e d , [ f o r ]  e v e r y o n e k n o w s 

a n d c o n f e s s e s h is i n te g r i ty a n d z e a l to  d o  r ig h t .”  

B u t p r iv a te ly s e v e r a l F e d e r a l is ts w o n d e r e d w h y  

W a s h in g to n r e f u s e d to  w i th d r a w  th e n o m in a t io n .3 8

O n D e c e m b e r 1 5 , 1 7 9 5 , th e S e n a te r e je c te d 

R u t le d g e’ s n o m in a t io n b y  a v o te o f  f o u r te e n to  

te n . I t  w a s th e f i r s t  t im e a p r e s id e n t ia l n o m in e e 

to  th e C o u r t h a d b e e n tu r n e d d o w n . F e d e r a l is t 

J e r e m ia h S m i th , c h a r a c te r iz in g R u t le d g e’ s J u ly  

r e m a r k s a s “ a  s p e e c h w h ic h  w o u ld h a v e d is g r a c e d 

th e l i p s o f  a n i d io t ,”  c e le b r a te d th e n e w s . J o h n 

A d a m s , w h i le  e x p r e s s in g h im s e l f i n  l e s s c o lo r f u l 

te r m s , c o n c lu d e d R u t le d g e “ d e s e r v e d i t , ”  a n d th a t 

“ C [ h ie f ]  J u s t ic e s m u s t n o t g o  to  i l le g a l M e e t in g s 

a n d b e c o m e p o p u la r o r a to r s i n  f a v o u r o f  s e d i t io n , 

n o r i n f la m e th e p o p u la r d is c o n te n ts. . . n o r p r o p a

g a te D is u n io n , D iv is io n , C o n te n t io n a n d d e lu s io n 

a m o n g th e P e o p le .” 3 9

P a r t is a n s h ip w a s e v id e n t i n  th e o u tc o m e . N o n e 

o f  th e c h a r g e s m a d e a g a in s t R u t le d g e i n  1 7 9 5 h a d 

b e e n r a is e d w h e n h e w a s c o n f i r m e d i n  1 7 8 9 , a n d 

f o u r  s e n a to r s w h o h a d a s s e n te d in  1 7 8 9 d is s e n te d 

s ix  y e a r s l a te r . T h e P h i la d e lp h ia / f a r o r a , n o t in g 

th e s e n a to r s’  r e f u s a l to  c o n f i r m  R u t le d g e w a s “ th e 

f i r s t i n s ta n c e i n  w h ic h th e y h a v e d i f f e r e d w i th  

[ W a s h in g to n ] i n  a n y n o m in a t io n o f  im p o r ta n c e ,”  

th o u g h t i t  “ r e m a r k a b le”  th a t “ th e m in o r i ty  o f  th e 

m e m b e r s o n  th e T r e a ty w e r e th e m in o r i ty  o n  th is 

n o m in a t io n .”  T h o m a s J e f f e r s o n c o n c lu d e d th e 

F e d e r a l is t m a jo r i ty  “ c a n n o t p r e te n d a n y o b je c t io n 

to  h im  b u t h is d is a p p r o b a t io n o f  th e t r e a ty .”  H e 

c o n t in u e d , “ th e y w i l l  r e c e iv e n o n e b u t to r ie s h e r e

a f te r i n to  a n y d e p a r tm e n t o f  th e g o v e r n m e n t .” 4 0 

T h e s e c o m m e n ts a r e b o r n e o u t b y  a n e x a m in a t io n

o f  th e v o te . O f  th e te n s e n a to r s w h o s u p p o r te d 

R u t le d g e , o n ly  o n e , f e l lo w  S o u th C a r o l in ia n J a c o b 

R e a d , w a s a F e d e r a l is t , w h i le a l l f o u r te e n w h o 

o p p o s e d th e n o m in a t io n w e r e F e d e r a l is ts . A l l  

n in e R e p u b l ic a n s h a d o p p o s e d th e J a y T r e a ty ; a l l  

th e s e n a to r s w h o  r e je c te d R u t le d g e h a d a p p r o v e d 

th e t r e a ty .4 1 T h is “ u n p a r a l le ld i n s ta n c e o f  p a r ty 

s p i r i t ,”  a s o n e p a p e r p u t i t ,  s u g g e s te d s p e a k in g o u t 

o n  th e i s s u e s o f  th e d a y c o u ld a f f e c t o n e’ s c h a n c e s 

f o r  p o l i t i c a l a d v a n c e m e n t . A n o th e r jo u r n a l r e

m a r k e d th a t i t  s e e m e d to  b e th e i n te n t o f  th e 

F e d e r a l is ts “ to  k e e p o u t o f  o f f ic e  e v e r y o n e w h o  h a s 

s p o k e n d is r e s p e c t f u l l y”  o f  e i th e r J a y o r  h is t r e a ty ?2

T h e n e w s o f  th e S e n a te’ s a c t io n to o k s e v e r a l 

w e e k s to  r e a c h C h a r le s to n , w h e r e R u t le d g e r e s id e d . 

P e r h a p s a n t ic ip a t in g th e r e s u l t , h e te n d e r e d h is 

r e s ig n a t io n to  W a s h in g to n o n D e c e m b e r 2 8 , c i t in g  

p o o r h e a l th .4 3 B u t o th e r e v e n ts s u g g e s te d th a t i f  h e 

d id n o tk n o w o f th e r e s u l t f o r c e r ta in ,h e h a d c e r ta in ly 

a n t ic ip a te d i t , f o r  tw o  d a y s b e f o r e h e r e s ig n e d , h e 

h a d a t te m p te d to  c o m m i t s u ic id e b y  d r o w n in g , o n ly  

to  b e th w a r te d b y  s o m e n e a r b y r e s c u e r s .4 4 T h is 

s e e m e d to  c o n f i r m  r u m o r s h e w a s m e n ta l ly i l l ,  

p r o v id in g a r a th e r s a d c o d a to  th e c o n t r o v e r s y .

W i th  R u t le d g e d e f e a te d , W a s h in g to n s e a r c h e d 

f o r  a n o th e r n o m in e e . H e s e r io u s ly c o n s id e r e d 

n a m in g P a t r ic k H e n r y to  th e p o s t , e m p lo y in g 

H e n r y L e e to  f e e l o u t th e o ld  p a t r io t’ s w is h e s .4 5 

B u t H e n r y r e f u s e d to  r e s p o n d to  L e e’ s i n q u i r ie s , 

a n d W a s h in g to n , r u n n in g o u t o f  p a t ie n c e , f in a l ly  

n o m in a te d A s s o c ia te J u s t ic e W il l ia m  C u s h in g . 

T h e S e n a te c o n f i r m e d th e c h o ic e , b u t C u s h in g 

d e c l in e d o n  g r o u n d s o f  a i l in g  h e a l th .4 6 W a s h in g

to n  th e n tu r n e d to  C o n n e c t ic u t’ s O l iv e r  E l l s w o r th , 

a v e te r a n o f  th e C o n t in e n ta l a n d C o n f e d e r a t io n 

C o n g r e s s e s , th e C o n s t i tu t io n a l C o n v e n t io n , a n d 

th e S e n a te , w h e r e h e h a d p r o v e d h im s e l f a f i r m  

F e d e r a l is t— s o f i r m  h e h a d v o te d a g a in s t 

R u t le d g e’ s c o n f i r m a t io n . E l ls w o r th a c c e p te d th e 

o f f e r , a n d h e w a s im m e d ia te ly c o n f i r m e d b y  th e 

S e n a te . M o s t c o m m e n ta to r s te s t i f ie d to  h is a b i l i 

t ie s ; a l o n e d is s e n t in g v o te , c a s t b y  R e p u b l ic a n 

s e n a to r S te v e n s M a s o n o f  V i r g in ia , w a s a t t r ib u te d 

to  h is b e in g “ a v e r y i l l  n a tu r e d &  s o u r m a n a s 

w e l l a s p o l i t i c ia n.” 4 7

A lm o s t o v e r lo o k e d i n  th e q u e s t to  r e p la c e J a y 

w a s th e r e s ig n a t io n o f  J o h n B la i r  a n d th e n o m in a

t io n  o f  S a m u e l C h a s e o f  M a r y la n d . C h a s e w a s a 

s o m e w h a t c o n t r o v e r s ia l c h o ic e , f o r  h is f in a n c ia l 

d e a l in g s a n d h is c o m b a t iv e p e r s o n a l i ty , a d d e d to  

h is i n i t ia l  o p p o s i t io n to  th e C o n s t i tu t io n , m a d e
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h im  l e s s th a n a n i d e a l c a n d id a te . T h e s e c h a r g e s 

p la y e d a l a r g e p a r t i n  W a s h in g to n’ s p r e v io u s 

r e f u s a l to c o n s id e r C h a s e s e r io u s ly w h e n th e 

M a r y la n d e r’ s n a m e h a d b e e n b r o u g h t u p  b y , a m o n g 

o th e r s , C h a s e h im s e l f . I n  1 7 9 5 W a s h in g to n r e

v e a le d to H a m i l to n th a t h e r e m a in e d t r o u b le d 

a b o u t th e s e c o n c e r n s .4 8 B u t i n  th e 1 7 9 0 s C h a s e 

h a d b e c o m e a  s ta u n c h F e d e r a l is t . A t  a  t im e w h e n 

p o l i t i c a l a l le g ia n c e w a s b e c o m in g a m a t te r o f  

im p o r ta n c e , th is w a s n o  s m a l l m a t te r : F e d e r a l is ts 

J a m e s M c H e n r y a n d W il l ia m  V a n s M u r r a y  te s t i

f ie d to  h is q u a l i f i c a t io n s .4 9 C h a s e’ s M a r y la n d 

r o o ts a ls o p r o v e d v a lu a b le , e n a b l in g W a s h in g to n 

to  k e e p a r o u g h s e c t io n a l b a la n c e o n th e C o u r t a t 

a  t im e w h e n o n ly  o n e S o u th e r n e r ( I r e d e l l o f N o r th 

C a r o l in a ) c o u ld b e c o u n te d a m o n g th e f i v e  s i t t in g 

J u s t ic e s . E v e n s o , n o t e v e r y o n e w a s s a t is f ie d : o n e 

V i r g in ia n  c o m p la in e d “ th a t e v e r y o f f ic e r S o [ u th ] 

o f  th e P o to w m a c k h a s b e e n s u c c e e d e d b y  m e nZYXWVUTSRQPONMLKJIHGFEDCBA

Samuel Chase, the only Justice to stand for an 

impeachment trial,  was nominated to replace John 

Blair  on the Court. Considered unreliable before, 

his staunch Federalist stand enabled W ashington to 

place him  on the Court.

n o r th o f  th a t l i n e .” 5 0

O th e r s g r u m b le d a b o u t C h a s e’ s n o m in a t io n , 

r a is in g q u e s t io n s a b o u t h is i n te g r i ty a n d a b i l i t y . 

“ I t s e e m s to  m e ,”  o b s e r v e d N e w  H a m p s h i r e’ s 

W il l ia m  P lu m e r , “ th a t m a n y o f  th e o f f ic e r s w h o  

w e r e f i r s t a p p o in te d u n d e r th e a u th o r i ty o f  th e 

f e d e r a l g o v e r n m e n t w e r e m e n o f  s u p e r io r ta le n ts 

to  th o s e o f  th e i r s u c c e s s o r s .”  E v e n J o h n A d a m s 

c o m m e n te d th a t C h a s e’ s “ C h a r a c te r h a s a M is t  

a b o u t i t  o f  s u s p ic io n a n d I m p u r i ty .”  R e p u b l ic a n 

p a p e r s a r g u e d C h a s e s e c u r e d h is n o m in a t io n b y  

s u p p o r t in g th e J a y T r e a ty , c la im in g “ th is w i l l  

w a s h a n a n t i f e d e r a l is t w h i te r th a n s n o w .” 5 1

F o r G e o r g e W a s h in g to n th e c o n t r o v e r s y o v e r 

R u t le d g e w a s j u s t a n o th e r d is a p p o in tm e n t d u r in g 

h is s e c o n d te r m . H e  h a d f o u n d i t  d i f f i c u l t  to  s e c u r e 

r e p la c e m e n ts f o r  s e v e r a l p o s i t io n s , i n c lu d in g th e 

p o r t f o l io s o f  th e s ta te a n d w a r d e p a r tm e n ts , o v e r 

th e p a s t y e a r . W h e n o n e d is a p p o in te d a p p l ic a n t 

f o r  a J u s t ic e s h ip im p r u d e n t ly i n q u i r e d a s to  w h y  

h e h a d f a i le d o f  s e le c t io n , th e P r e s id e n t l a s h e d 

b a c k th a t w h i le i t  w a s “ h ig h ly  p r o b a b le”  th a t h e 

h a d m a d e “ i n ju d ic io u s n o m in a t io n s ,”  h e d e f ie d 

a n y o n e “ to  a s c r ib e p a r t ia l i t y , o r i n te r e s te d m o 

t i v e s to  a n y o f  m y  n o m in a t io n s ; o r  o m is s io n s , to

p r e ju d ic e o r d is l i k e .” 5 2

Y e t i t w a s o b v io u s th e P r e s id e n t’ s r e c e n t 

c h o ic e s , a s J a m e s M a d is o n n o te d , “ a r e to  a  m a n o f  

th e t r e a ty p a r ty .” 5 3 I n d e e d , W a s h in g to n’ s s e le c

t io n s h a d a lw a y s b e e n s h a p e d i n  p a r t b y  p o l i t i c a l 

c o n s id e r a t io n s . W h a t c h a n g e d w a s w h a t q u a l i f ie d 

a s a p o l i t i c a l c o n s id e r a t io n . R e s id e n c e a n d s u p

p o r t o f  th e n e w r e p u b l ic h a d b e e n s u f f ic ie n t i n  

1 7 8 9 . B y  1 7 9 5 , w i th  th e e m e r g e n c e o f  th e F e d e r - 

a l is t /R e p u b l ic a n s p l i t , p a r t is a n a f f i l ia t io n  h a d b e e n 

a d d e d a s a n im p o r ta n t f a c to r i n  a s s e s s in g th e 

q u a l i f i c a t io n s o f  p o te n t ia l n o m in e e s . I n d e e d , a s 

th e R u t le d g e d e f e a t s u g g e s te d , i t  c o u ld o v e r r id e 

o th e r c o n s id e r a t io n s a n d l e a d to  th e r e je c t io n o f  a 

p r e s id e n t ia l n o m in e e . N o r  d id  W a s h in g to n m a in

ta in  h is i n i t ia l  a d h e r e n c e to  c e r ta in s ta n d a r d s . H e 

d id  n o t c o n s id e r S a m u e l C h a s e f o r  th e C o u r t i n  

1 7 8 9 ; b y  1 7 9 5 , f in d in g  i t  d i f f i c u l t  to  m a k e a p p o in t

m e n ts , h e o v e r lo o k e d h is p r e v io u s r e s e r v a t io n s , 

a s s u r e d b y  C h a s e’ s  n e w - f o u n d F e d e r a l is m . I n  s h o r t , 

w h i le  m e r i t h a s a lw a y s p la y e d a n im p o r ta n t r o le i n  

th e n o m in a t io n s to  th e h ig h  b e n c h i t  h a s n o t b e e n 

th e s o le f a c to r i n  c h o o s in g S u p r e m e C o u r t J u s

t i c e s . H o w e v e r th e F r a m e r s m a y h a v e i n te n d e d to  

d is ta n c e p o l i t i c s f r o m  th e s e le c t io n p r o c e s s , i t s  

i n f lu e n c e c a n n o t b e d e n ie d .
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1 T h e b e s t s tu d y o f  th e n o m in a t io n a n d c o n f i r m a

t io n p r o c e s s i s H e n r y J . A b r a h a m , UTSRQPONMLKJIHGFEDCBAJustices and 

P residen ts: A P olitica l H isto ry of A ppo in tm ents to 

the Suprem e C ourt, 3 r d e d i t io n ( N e w  Y o r k : O x f o r d  

U n iv e r s i ty P r e s s , 1 9 9 2 ) . A  p r e v io u s e x a m in a t io n o f  

W a s h in g to n’ s S u p r e m e C o u r t a p p o in tm e n ts i s to b e 

f o u n d i n  J a m e s R . P e r r y , “ S u p r e m e C o u r t A p p o in t

m e n ts , 1 7 8 9 - 1 8 0 1 : C r i te r ia , P r e s id e n t ia l S ty le , a n d th e 

P r e s s o f  E v e n ts ,”  Journa l of the E arly R epub lic 6  

( W in te r , 1 9 8 6 ) , 3 7 1 - 4 1 0 .

2  W a s h in g to n to  J a y , O c to b e r 5 , 1 7 8 9 , i n  M a e v a 

M a r c u s a n d J a m e s R . P e r r y , e d s . , T he D ocum enta ry 

H isto ry of the Suprem e C ourt of the U nited Sta tes, 

1789-1800 , ( N e w  Y o r k : C o lu m b ia U n iv e r s i ty P r e s s , 

1 9 8 5 ) , I : 1 1 ( h e r e a f te r D H SC )-, W a s h in g to n to  

R u t le d g e , S e p te m b e r 3 0 , 1 7 8 9 , i b id . , I :  2 1 .

3  W a s h in g to n to  J o h n R u t le d g e , S e p te m b e r 2 9  a n d 

3 0 , 1 7 8 9 , i b id . , I :  2 0 , 2 1 .

4  L in c o ln  to  W a s h in g to n , J u ly 1 8 , 1 7 8 9 , i n  W il 

l i a m  W . A b b o t , e t a l . , e d s . , T he P apers of G eorge 

W ash ing ton : P residen tia l Series, ( C h a r lo t te s v i l le : 

T h e U n iv e r s i ty o f  V i r g in ia P r e s s , 1 9 8 7 - 1 9 9 0 ) , I I I :  

2 3 5 - 3 6 .

5 A d a m s to S te p h e n H ig g in s o n , S e p te m b e r 2 1 , 

1 7 8 9 , D H SC , I :  6 6 3 .

6  P h i la d e lp h ia F edera l G azette , F e b r u a r y 2 1 , 

M a r c h 9 , 1 7 8 9 , i b id . , I :  6 0 6 , 6 0 9 ; D a n a to A d a m s , J u n e 

2 6 , 1 7 8 9 , i b id . , I :  6 2 7 - 2 8 .

7  E d m u n d R a n d o lp h to  J a m e s M a d is o n , J u ly 1 9 , 

1 7 8 9 , i b id . , I :  6 3 5 .

8  C h a r le s W a r r e n , T he Suprem e C ourt in  U nited 

Sta tes H isto ry , 3 v o ls . ( B o s to n : L i t t le , B r o w n , 1 9 2 4 ) , 

I :  3 9 .

9  S e e F r a n c is D a n a to J o h n A d a m s , J u ly  3 1 , 1 7 8 9 , 

D H SC V 6 4 1 ; J a m e s B o w d o in to  J o h n A d a m s , A u g u s t 

1 0 , 1 7 8 9 , i b id . , I : 6 4 7 ; S te p h e n H ig g in s o n to J o h n 

A d a m s , A u g u s t 1 0 , 1 7 8 9 , i b id . , 6 4 7 - 4 8 ; J o h n A d a m s to  

W il l ia m  T u d o r , S e p te m b e r 1 8 , 1 7 8 9 , i b id . , I : 6 6 2 ; 

P e r r y , “ S u p r e m e C o u r t A p p o in tm e n ts ,”  3 7 5 - 7 9 , s u r

v e y s l o c a l p o l i t i c a l c o n d i t io n s .

1 0 A m e s to  L o w e l l , J u ly  2 8 , \189 ,D H SC , I :  6 4 0 - 

4 1 .

1 1 W a s h in g to n to  M a d is o n , A u g u s t 9 , 1 7 8 9 , i b id . , 

I :  6 4 7 .

1 2 A d a m s to  W il l ia m  T u d o r , S e p te m b e r 1 8 , 1 7 8 9 , 

i b id . , I :  6 6 2 .

1 3 W a s h in g to n to  E d m u n d P e n d le to n , M a r c h 1 7 , 

1 7 9 4 , i b id . , I :  7 4 6 .

1 4 L in c o ln  to  K n o x , J u ly 1 8 ,1 7 8 9 , a n d to  W a s h in g

to n , J u ly 1 8 , 1 7 8 9 , i b id . , I : 6 3 3 - 3 4 ; R u s h to T e n c h 

C o x e , F e b r u a r y 2 6 , 1 7 8 9 , a n d to  J o h n A d a m s , A p r i l  2 2 , 

1 7 8 9 , i b id . , I :  6 0 6 - 7 , 6 1 3 - 1 4 .

1 5 L o w e l l to  J o h n A d a m s , A u g u s t 7 , 1 7 8 9 , i b id . , I :  

6 4 2 - 4 3 .

1 6 G r i f f in  to  W a s h in g to n , J u ly 1 0 ,1 7 8 9 , a n d C h a s e 

to  W a s h in g to n , S e p te m b e r 3 , 1 7 8 9 , i n  A b b o t , P apers 

of W ash ing ton : P residen tia l Series, I I I :  1 6 7 - 6 8 ,5 9 7 .

1 7 W ils o n to  W a s h in g to n , A p r i l  2 1 , 1 7 8 9 , D H SC 

I :  6 1 2 - 1 3 . S e e a ls o T h o m a s M c K e a n to  W a s h in g to n , 

A p r i l  2 7 , 1 7 8 9 , a n d A r th u r L e e to  W a s h in g to n , M a y  

2 1 , 1 7 8 9 , i b id . , 6 1 4 - 1 6 , 6 2 0 .

1 8 I b id . , I : 4 8 . L a te r h is to r ia n s h a v e w o n d e r e d 

w h e th e r W ils o n ’ s u n s ta b le f in a n c e s c o n t r ib u te d to  

W a s h in g to n’ s d e c is io n n o t to  n a m e W ils o n C h ie f J u s

t i c e . I f  s o , th e d e c is io n w a s w is e , f o r W ils o n ’ s 

i n v e s tm e n ts i n  l a n d s p e c u la t io n p r o v e d d is a s t r o u s , a n d 

W ils o n d id n o t a lw a y s s ta y o n e s te p a h e a d o f  h is 

c r e d i to r s , l a n d in g tw ic e i n  j a i l .

1 9 I z a r d to  E d w a r d R u t le d g e , S e p te m b e r 2 6 , 1 7 8 9 , 

i b id . , I :  6 6 8 ; H u m p h r e y s to  W a s h in g to n , O c to b e r 2 8 , 

1 7 8 9 , i b id . , I :  6 7 3 ; s e e K e n n e th R . B o w l in g  a n d H e le n 

E . V e i t , e d s . , T he D iary  of W illiam  M aclay and O ther 

N otes on Senate D ebatesN . I X  D ocum enta ry H isto ry 

of the F irst F edera l C ongress of the U nited Sta tes of 

A m erica ( B a l t im o r e : T h e J o h n s H o p k in s U n iv e r s i ty 

P r e s s , 1 9 8 8 ) , 1 6 1 - 6 8 ( S e p te m b e r 2 4 - 2 6 , 1 7 8 9 ) .

2 0 D o n a ld J a c k s o n a n d D o r o th y T w o h ig , e d s . , T he 

D iar ies of  G eorge W ash ing ton , 6  v o ls . ( C h a r lo t te s v i l le : 

T h e U n iv e r s i ty o f  V i r g in ia  P r e s s , 1 9 7 6 - 1 9 7 9 ) , V I :  2 8 -

2 9 .

2 1 W il l ia m  L .  S m i th to  E d w a r d R u t le d g e , F e b r u a r y 

1 3 ,1 7 9 2 , a n d B e n ja m in B o u r n e to  [ W i l l ia m  C h a n n in g ] . 

F e b r u a r y 2 1 , 1 7 9 2 ,D H SC , I :  7 3 2 - 3 3 ; s e e W a r r e n ,T he 

Suprem e C ourt in U nited Sta tes H isto ry I : 8 5 - 9 0 , 

a n d J u l iu s G o e b e l , J r . , H isto ry of the Suprem e C ourt 

of the U nited Sta tes, I:  A nteceden ts and B eg inn ings 

to 1801 ( N e w  Y o r k : M a c m i l la n , 1 9 7 1 ) , 5 5 4 - 6 9 .

2 2 R e a d to W a s h in g to n , F e b r u a r y 1 0 , 1 7 9 1 ; 

N a th a n ie l P e n d le to n to  J a m e s I r e d e l l , M a r c h 5 , 1 7 9 1 ; 

N a th a n ie l P e n d le to n to  [ H e n r y  K n o x ? ] , M a r c h 5 ,1 7 9 1 , 

a l l i n  D H SC , I :  7 1 7 - 2 1 .

2 3 C h a r le s P in c k n e y to  G e o r g e W a s h in g to n , M a r c h 

8 , 1 7 9 1 , i b id . , I :  7 2 4 .

2 4 W a s h in g to n to C . C . P in c k n e y a n d E d w a r d 

R u t le d g e , M a y  2 4 , 1 7 9 1 , a n d P in c k n e y a n d R u t le d g e to  

W a s h in g to n , J u n e 1 2 , 1 7 9 1 , i b id . , I :  7 2 5 - 2 9 .

2 5 D o u g la s S o u th a l l F r e e m a n , G e o r g e W ash ing

ton : A B iography, 7 v o ls . ( N e w Y o r k : S c r ib n e r s , 

1 9 4 8 - 1 9 5 7 ) , I I I :  4 3 6 - 3 7 .

2 6 J o h n s o n to W a s h in g to n , J a n u a r y 1 6 , 1 7 9 3 , 

D H SC V . 8 0 ; s e e a ls o J o h n s o n to  J a m e s W ils o n , M a r c h

1 , 1 7 9 2 , i b id . , I :  7 3 3 - 3 4 .

2 7 R a n d o lp h to  W a s h in g to n , F e b r u a r y 1 8 , 1 7 9 3 , 

i b id . , I :  7 3 8 - 3 9 .

2 8 J a m e s M a d is o n , N otes of D ebates in  the F ed

era l C onven tion of 1787(flev j Y o r k : N o r to n , 1 9 6 6 ) , 

3 4 5 ( J u ly 2 1 , 1 7 8 7 ) .

2 9 W il l ia m  B r a d f o r d to  A le x a n d e r H a m i l to n , J u ly

2 , 1 7 9 5 , a n d E d m u n d R a n d o lp h to  W a s h in g to n , J u ly 7 , 

U 195, D H SC , I :  7 6 0 - 6 2 .

3 0 R u t le d g e to  W a s h in g to n , J u n e 1 2 , 1 7 9 5 , i b id . , 1 : 

9 4 - 9 5 ; W a s h in g to n to  R u t le d g e , J u ly 1 , 1 7 9 5 , i b id . , 1 : 

9 6 - 9 7 ; A b r a h a m , Justices and P residen ts, 7 3 .

31 See D H SC , I :  1 7 ; R u t le d g e’ s s p e e c h a s r e p o r te d 

i n  th e South -C aro lina Sta te G azette , J u ly 1 7 , 1 7 9 5 , 

i b id . , I :  7 6 5 - 6 7 .

3 2 W il l ia m  B r a d f o r d , J r . , to  A le x a n d e r H a m i l to n , 

A u g u s t 4 , 1 7 9 5 , a n d O l iv e r W o lc o t t to  H a m i l to n , J u ly

3 0 , 1 7 9 5 , i b id . , I :  7 7 4 - 7 5 .

3 3 Q u o te d i n  W a r r e n , T he Suprem e C ourt in  

U nited Sta tes H isto ry , I : 1 3 0 .

3 4 E d m u n d R a n d o lp h to W a s h in g to n , J u ly 2 5 ,
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1795, D H SC , I :  7 7 2 .

3 5 [ A le x a n d e r H a m i l to n ] , “ C a m i l lu s ,”  N o . 5 , A u 

g u s t 5 , 1 7 9 5 , i b id . , I :  7 7 6 - 7 7 .

3 6 R a n d o lp h to W a s h in g to n , J u ly 7 , 1 7 9 5 , a n d 

A u g u s t 5 , 1 7 9 5 , i b id . , 1 : 7 6 1 - 6 2 , 7 7 6 . P e r r y , “ S u p r e m e 

C o u r t A p p o in tm e n ts ,”  3 8 8 , d r a w s a d i f f e r e n t c o n n e c

t io n  b e tw e e n R a n d o lp h a n d R u t le d g e , a s s e r t in g th a t 

W a s h in g to n e x te n d e d th e c o m m is s io n to  R u t le d g e to  

a v o id a d d in g to  th e e x p e c te d f a l lo u t o v e r R a n d o lp h’ s 

r e m o v a l . B u t P e r r y a d d u c e s n o  e v id e n c e to  s u p p o r t h is 

a r g u m e n t .

3 7 B o s to n C olum b ian C entine l A u g u s t 2 6 , 1 7 9 5 , 

a n d P h i la d e lp h ia A w r o r a , O c to b e r 2 0 , 1795,D H SC , I :  

7 8 4 - 8 6 , 8 0 4 - 5 ; B o s to n C olum b ian C entine l, A u g u s t 

2 8 , 1 7 9 5 , i b id . , I : 7 8 9 - 9 2 ; B o s to n Independen t 

C hron ic le , A u g u s t 1 0 , 1 7 9 5 , i b id . , I : 7 7 8 . B o s to n 

Independen t C hron ic le , A u g u s t 2 7 , 1 7 9 5 , a n d P h i la

d e lp h ia A urora , S e p te m b e r 1 , 1 7 9 5 , i b id . , I :  7 8 7 - 8 8 , 

7 9 4 .

3 8 B o s to n Independen t C hron ic le , A u g u s t 1 7 , 

1 7 9 5 , i b id . , I : 7 8 3 ; B o s to n C olum b ian C entine l A u 

g u s t 2 6 , 1 7 9 5 , i b id . ,1 : 7 8 4 - 8 6 ; O l iv e r W o lc o t t , S r . , to  

O l iv e r W o lc o t t , J r . , N o v e m b e r 2 3 , 1 7 9 5 , a n d H e n r y 

S h e r b u r n e to  B e n ja m in B o u r n e , J a n u a r y 5 , 1 7 9 6 , i b id . , 

I :  8 0 8 , 8 2 3 .

3 9 J e r e m ia h S m i th to  W il l ia m  P lu m e r , D e c e m b e r 

2 6 , 1 7 9 5 , i b id . , I :  8 1 2 ; J o h n A d a m s to  A b ig a i l A d a m s , 

D e c e m b e r 1 7 , 1 7 9 5 , i b id . , 1 : 8 1 3 - 1 4 .

4 0 P h i la d e lp h ia A urora , J a n u a r y 2 , 1 7 9 6 , i b id . , I :  

8 2 3 ; J e f f e r s o n to  W il l ia m  B r a n c h G i le s , D e c e m b e r 3 1 , 

1 7 9 5 , i b id . , I :  8 2 1 .

4 1 A  r e c o r d o f  th e v o te i s i n  i b id . , I : 9 9 ; p a r ty 

i d e n t i f i c a t io n s h a v e b e e n d e r iv e d f r o m  a n e x a m in a t io n 

o f  th e l i s ts p r o v id e d i n  J o h n F . H o a d le y ,O rig ins of 

A m erican P olitica l P arties, 1789-1803 (L ex ing ton : 

T h e U n iv e r s i ty P r e s s o f  K e n tu c k y , 1 9 8 6 ) , 2 1 6 - 1 7 .

4 2 B o s to n Independen t C hron ic le , D e c e m b e r 3 1 , 

1 7 9 5 , D H SC , I : 8 2 2 - 2 3 ; P h i la d e lp h ia C ity G azette , 

J a n u a r y 9 , 1 7 9 6 , i b id . , I : 8 2 6 - 2 7 . P e r r y , “ S u p r e m e 

C o u r t A p p o in tm e n ts ,”  3 9 1 , o f f e r s a d i f f e r e n t v ie w , 

c la im in g th a t “ th e S e n a te’ s r e je c t io n o f  R u t le d g e w a s 

i n f lu e n c e d b y  c o n c e r n a b o u t h is f i tn e s s f o r  o f f ic e  m o r e 

th a n b y  p o l i t i c a l c o n s id e r a t io n s .”  I f  s o , i t  s e e m s q u i te 

r e m a r k a b le th a t a l l b u t o n e F e d e r a l is t d is p la y e d c o n

c e r n f o r R u t le d g e’ s f i tn e s s w h i le a l l R e p u b l ic a n s 

e v in c e d n o s u c h c o n c e r n s .

4 3 R u t le d g e to  W a s h in g to n , D e c e m b e r 2 8 , 1 7 9 5 , 

i b id . , I : 1 0 0 . W h e th e r R u t le d g e h a d l e a r n e d o f  th e 

S e n a te’ s a c t io n a t th e t im e h e r e s ig n e d i s u n k n o w n .

4 4 W il l ia m  R e a d to J a c o b R e a d , D e c e m b e r 2 9 ,

1 7 9 5 , i b id . , I :  8 2 0 - 2 1 .

4 5 H e n r y L e e to P a t r ic k H e n r y , D e c e m b e r 2 6 , 

1 7 9 5 ; H e n r y L e e to  W a s h in g to n , D e c e m b e r 2 6 , 1 7 9 5 , 

i b id . , I :  8 1 8 - 1 9 .

4 6 C u s h in g to  W a s h in g to n , F e b r u a r y 2 , 1 7 9 6 , i b id . , 

I : 1 0 3 .

4 7 J e r e m ia h S m i th to  W il l ia m  P lu m e r , M a r c h 5 ,

1 7 9 6 , i b id . , I : 8 4 3 .

4 8 W a s h in g to n to H a m i l to n , O c to b e r 2 9 , 1 7 9 5 , 

i b id . , 1 : 8 0 5 .

4 9 M c H e n r y to  W a s h in g to n , J u n e 1 4 , 1 7 9 5 ; M u r r a y  

to  M c H e n r y , D e c e m b e r 2 4 , 1 7 9 5 ; M u r r a y  to  W a s h in g

to n , J a n u a r y 2 4 , 1 7 9 6 , i b id . , I :  7 5 7 , 8 1 7 , 1 1 1 .

5 0 H e n r y T a z e w e l l to J a m e s M o n r o e , M a y 1 9 ,

1 7 9 6 , i b id . , I : 8 4 8 .

5 1 P lu m e r to  J e r e m ia h S m i th , F e b r u a r y 1 9 , 1 7 9 6 , 

i b id . , I :  8 3 8 - 3 9 ; J o h n A d a m s to  A b ig a i l  A d a m s , F e b r u

a r y 6 , 1 7 9 6 , i b id . , I : 8 3 5 ; P h i la d e lp h ia A u r o r a , 

F e b r u a r y 2 , 1 7 9 6 , i b id . , I :  8 3 5 . P e r r y , “ S u p r e m e C o u r t 

N o m in a t io n s ,”  3 9 5 - 9 6 , s u g g e s ts th a t C h a s e’ s p h y s ic a l 

p r o x im i ty to P h i la d e lp h ia m a y h a v e i n f lu e n c e d 

W a s h in g to n’ s d e c is io n , s in c e th e P r e s id e n t d e s i r e d a 

f u l l  C o u r t ; a ls o , C h a s e’ s e a r l ie r A n t i f e d e r a l is t t ie s 

m ig h t s h ie ld W a s h in g to n f r o m  c h a r g e s o f  p a r t is a n s h ip . 

H e o f f e r s n o  p r o o f f o r  th e f o r m e r s ta te m e n t , a n d C h a s e , 

r e g a r d le s s o f  h is p o s i t io n i n  1 7 8 9 , h a d b y th e m id -  

1 7 9 0 s b e c o m e a r e n o w n e d F e d e r a l is t , a s R e p u b l ic a n 

n e w s p a p e r c o m m e n ta r y m a k e s c le a r .

5 2 W a s h in g to n to C y r u s G r i f f in ,  J u n e 8 , 1 7 9 6 , 

D H SC , I :  8 5 2 - 5 3 .

5 3 J a m e s M a d is o n to  J a m e s M o n r o e , F e b r u a r y 2 6 , 

1 7 9 6 , i b id . , I :  8 4 0 .
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A lm ost ten years ago I  set about to w rite anaZYXWVUTSRQPONMLKJIHGFEDCBA 

artic le about the Solic ito r G enera lsh ip of R obert 

H . Jackson , spurred on in  part by the fact tha t 

som e of those w ho had know n and w orked w ith 

h im w ere elder ly or in i l l  hea lth . I  conducted a  

num ber of in terv iew s on tape and w ro te a rough 

first dra ft, and then the exigencies of the practice 

drew m e from the task. I  recen tly had occasion to 

com plete w hat w as begun so long ago.

O n o n e T u e s d a y i n  1 9 3 9 , th e n S o l ic i to r G e n

e r a l R o b e r t H . J a c k s o n r e a r g u e d tw o d i f f i c u l t  

c a s e s i n  th e U n i te d S ta te s S u p r e m e C o u r t th a t h a d 

b e e n a r g u e d th e p r e v io u s T e r m ; tw o  d a y s l a te r , h e 

r e a r g u e d a th i r d  c a s e ; th e f o l lo w in g  M o n d a y a n d 

T u e s d a y h e a r g u e d a  f o u r th  c a s e ; th a t s a m e T u e s d a y 

a n d o n  W e d n e s d a y , a  f i f th  c a s e ; F r id a y a  s ix th  c a s e , 

a n d th e f o l lo w in g  M o n d a y a s e v e n th c a s e .1

T h u s , a t a t im e w h e n e a c h s id e w a s b le s s e d 

w i th  o n e h o u r o r  l o n g e r , h e a r g u e d s e v e n c a s e s i n  

o u r h ig h e s t c o u r t w i th in  te n w o r k in g d a y s . F o r 

th o s e w h o  p r a c t ic e r e g u la r ly b e f o r e th e S u p r e m e 

C o u r t a n d a r e f a m i l ia r w i th  th e p r e p a r a t io n a n d 

e m o t io n a l i n p u t r e q u i r e d f o r  e v e n o n e a r g u m e n t , 

J a c k s o n’ s f e a t w a s , to  s a y th e l e a s t , im p r e s s iv e .

N o r w e r e b a c k - to - b a c k a r g u m e n ts a n o v e l ty 

f o r  h im . O n e ig h t o th e r o c c a s io n s —  a s e i th e r 

A s s is ta n t A t to r n e y G e n e r a l , S o l ic i to r G e n e r a l , o r  

A t to r n e y G e n e r a l —  h e a r g u e d tw o  o r  th r e e c a s e s 

w i th in  a s in g le w e e k , a n d o n th r e e s e p a r a te o c c a

s io n s h e a r g u e d tw o  o r th r e e c a s e s i n  o n e d a y . D u r in g  

th e 1 9 3 8 T e r m  o f  C o u r t a lo n e , h e p r e s e n te d a to ta l 

o f  e ig h te e n a r g u m e n ts o r  r e a r g u m e n ts .

B u t i t  w a s s k i l l  a n d n o t e n e r g y a lo n e th a t l e d  

J u s t ic e L o u is B r a n d e is to  e x p r e s s h is v ie w  th a t 

J a c k s o n s h o u ld h a v e b e e n “ S o l ic i to r G e n e r a l f o r  

l i f e . ” 2 T h is w a s n o t a  b a c k - h a n d e d w a y  o f  s l ig h t -ZYXWVUTSRQPONMLKJIHGFEDCBA

justice Louis Brandeis riding  in  a car to the Court  

shortly  before his retirement. Brandeis did  not live 

long enough to see the man he believed should be 

“ Solicitor General for life ”  take his seat on the 

Court.
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Robert Jackson as Assistant Attorney  General in  

1938, shortly before being appointed Solicitor  

General.

i n g J a c k s o n’ s s u b s e q u e n t a c h ie v e m e n ts a t 

N u r e m b e r g a n d o n th e S u p r e m e C o u r t i t s e l f , 

b e c a u s e B r a n d e is d ie d i n  1 9 4 1 b e f o r e th e y h a d 

ta k e n p la c e . T h e c o m m e n t , r a th e r , w a s s im p ly a 

c o m p l im e n ta r y w a y o f  s a y in g th a t i f  e v e r a j o b  

s o u g h t o u t th e m a n a n d th e m a n f o u n d h is p r o p e r 

n ic h e , i t  w a s s o w i th  th e S o l ic i to r G e n e r a ls h ip a n d 

R o b e r t J a c k s o n .

H e w a s n o m in a te d f o r  th e p o s t b y  P r e s id e n t 

F r a n k l in R o o s e v e l t o n  J a n u a r y 2 7 , 1 9 3 8 a n d to o k  

h is o a th o n M a r c h 5 , 1 9 3 8 . H e h a d p r e v io u s ly 

s e r v e d a s G e n e r a l C o u n s e l o f  th e I n te r n a l R e v

e n u e S e r v ic e , a s A s s is ta n t A t to r n e y G e n e r a l i n  

c h a r g e o f  th e T a x D iv is io n , a n d i n  a s im i la r 

p o s i t io n a t th e A n t i t r u s t D iv is io n . W h e n h e b e

c a m e S o l ic i to r G e n e r a l , J a c k s o n h a d a l r e a d y a r

g u e d f o u r te e n c a s e s i n  th e S u p r e m e C o u r t , a l l o f  

th e m f o r  th e f e d e r a l g o v e r n m e n t . T e n o f  th e s e 

w e r e ta x  c a s e s , tw o  i n v o lv e d s e c u r i t ie s , o n e d e a l t 

w i th  f e d e r a l t r a d e , a n d o n e w a s a n a n t i t r u s t c a s e . 

H e  h a d w o n  te n o f  th e f o u r te e n . O n e a r g u m e n t h a d 

b e e n s p l i t w i th  S o l ic i to r G e n e r a l , a n d l a te r J u s t ic e , 

S ta n le y R e e d , tw o w i th  C h a r le s E . W y z a n s k i ,

J r .—  l a te r a U n i te d S ta te s D is t r ic t C o u r t j u d g e —  

a n d o n e w i th  B e n ja m in V .  C o h e n . H is  m o s t im p o r

ta n t c a s e s h a d b e e n th o s e u p h o ld in g th e c o n s t i tu t io n

a l i ty  o f  S o c ia l S e c u r i ty ta x e s’ a n d o f  th e P u b l ic 

U t i l i t y  H o ld in g C o m p a n y A c t  o f  1 9 3 5 .4

H is f i r s t c a s e a s S o l ic i to r G e n e r a l w a s th e 

f a m o u s UTSRQPONMLKJIHGFEDCBAM organ v. U nited Sta tes, 3 0 4 U .S . 1 

( 1 9 3 8 ) , w h ic h  w a s h e a r d o n ly  w e e k s a f te r h e to o k  

o f f ic e a n d w h ic h h e l o s t ( b u t w o n i n  l a te r s ta g e s ) 

b e c a u s e th e S e c r e ta r y o f  A g r ic u l tu r e h a d f a i le d  to  

a f f o r d a n a p p l ic a n t i n  a  r a te p r o c e e d in g a  f u l l  a n d 

f a i r  h e a r in g . T h e r e a f te r , J a c k s o n m a d e tw e n ty - 

f o u r a d d i t io n a l a r g u m e n ts i n  tw e n ty - o n e c a s e s a s 

S o l ic i to r G e n e r a l ( th r e e w e r e r e a r g u m e n ts ) b e

tw e e n A p r i l  1 9 3 8 a n d J a n u a r y 1 9 4 0 . H e w o n  

s ix te e n o f  th e tw e n ty - tw o . T e n o f  h is a r g u m e n ts 

a p p e a r i n  3 0 7 U .S . a lo n e . N o n e o f  h is c a s e s 

i n v o lv e d c r im in a l l a w ; th e s u b je c t m a t te r , i n 

s te a d , r a n g e d f r o m  a n t i t r u s t , f e d e r a l p r o c e d u r e , 

im m ig r a t io n a n d ta x  to  b a n k r u p tc y a n d c o m m u

n ic a t io n s . H e a r g u e d th e c o n s t i tu t io n a l i ty o f  th e 

T o b a c c o I n s p e c t io n A c t o f  1 9 3 5 ,5 th e A g r ic u l

tu r a l A d ju s tm e n t A c t o f  1 9 3 8 ,6 a n d th e R e v e n u e 

A c t o f  1 9 3 6 ,7 a n d i n  e a c h i n s ta n c e th e A c t w a s 

u p h e ld . I n  o n e c a s e h e s p l i t th e a r g u m e n t w i th  

W e n d e l l B e r g e , i n  a n o th e r w i th  P h i l ip  E . B u c k , 

a n d i n  tw o  o th e r s w i th  R o b e r t K .  M c C o n n a u g h e y .

T w o  c a s e s w e r e a r g u e d a f te r h is n a m e w a s 

s e n t to  th e S e n a te a s A t to r n e y G e n e r a l o n J a n u a r y 

4 ,1 9 4 0 , a n d b e f o r e h e to o k  th e o a th o n  J a n u a r y 1 8 , 

1 9 4 0 . F in a l ly , u n l ik e h is p r e d e c e s s o r , F r a n k 

M u r p h y , w h o  n e v e r a p p e a r e d b e f o r e th e S u p r e m e 

C o u r t , J a c k s o n a r g u e d th r e e c a s e s a s A t to r n e y 

G e n e r a l —  o n e i n v o lv in g  th e c o n s t i tu t io n a l i ty o f  

th e B i tu m in o u s C o a l C o n s e r v a t io n A c t o f  1 9 3 78 

—  a n d h e w o n a l l th r e e .

W h a t k in d  o f  a S o l ic i to r G e n e r a l w a s h e to  

w o r k  f o r ? O n th is s c o r e , a l l o f  th o s e w i th  w h o m  

I s p o k e w e r e i n  a g r e e m e n t . L a r g e ly b e c a u s e h e 

t r u s te d h is a s s is ta n ts a n d l e f t th e m a lo n e u n le s s 

th e y s o u g h t h e lp , h e w a s e x t r e m e ly w e l l l i k e d . 

E d w a r d J . E n n is , w h o f i r s t m e t J a c k s o n i n  a n 

a n t i t r u s t c a s e w h e n E n n is w a s a n A s s is ta n t U n i te d 

S ta te s A t to r n e y i n  N e w  Y o r k  a n d w h o  l a te r w o r k e d 

in  th e S o l ic i to r G e n e r a l’ s o f f ic e , r e m e m b e r e d 

J a c k s o n’ s g r e a t c o u r te s y a n d i n f o r m a l i ty .9 H e 

r e c a l le d th a t J a c k s o n w a s v e r y f r e e a n d d e m o

c r a t ic w i th  h is s ta f f , o f te n w a lk in g a c r o s s th e h a l l 

a n d s i t t in g o n  th e c o r n e r o f  s o m e a s s is ta n t’ s d e s k 

to  c h a t a b o u t a c h a n g e h e w a n te d i n  a b r ie f . B u t 

o n c e th e b r ie f s w e r e c o m p le te d , J a c k s o n d id  n o t
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d is c u s s h o w  h e w a s g o in g to  p r e s e n t o r a l a r g u

m e n t . H e f e l t  th a t w i th  h is e x p e r ie n c e , h e d id  n o t 

n e e d “ a p r e - p r e s e n ta t io n . . . to  a n a u d ie n c e to  g e t 

th e e f f e c t .”  H e  w a s , a f te r a l l , “ a s a g i le m e n ta l ly a s 

a n y m e m b e r o f  th e C o u r t .” 1 0

T h a t h e n e v e r l a c k e d c o n f id e n c e i s i l l u s t r a te d 

b y  th e f a c t th a t f e w , i f  a n y , S o l ic i to r s G e n e r a l 

w e r e m o r e w i l l in g  to  c o n f e s s e r r o r i n  c r im in a l 

m a t te r s a n d r e a d ie r to  tu r n d o w n a g e n c ie s s e e k in g 

S u p r e m e C o u r t r e v ie w  o f  w e a k c a s e s .1 1 A n d  w h e n 

a J u s t ic e D e p a r tm e n t s ta f f e r a t te m p te d to  f i le  a n UTSRQPONMLKJIHGFEDCBA
am icus curiae b r ie f  i n  C urr in  v. W allace, supra , 

c la im in g h e h a d a n i n te r e s t a s a f a r m e r s e p a r a te 

f r o m  h is r o le a s a J u s t ic e e m p lo y e e , J a c k s o n 

tu r n e d h im  d o w n i n  a tw o - p a g e l e t te r , e x p la in in g 

th a t th e s ta f f e r’ s d u a l r o le w o u ld h a v e to b e 

r e v e a le d to th e C o u r t b u t th a t , i n a n y e v e n t , 

J a c k s o n’ s o w n  v o ic e w o u ld  b e th e o n ly  o n e s p e a k

in g  f o r th e D e p a r tm e n t . H is  c o n f id e n c e i s  r e m a r k

a b le w h e n o n e r e c a l ls h e l a c k e d f o r m a l e d u c a t io n , 

n e v e r h a v in g g o n e to  c o l le g e a n d h a v in g a t te n d e d 

o n ly  o n e y e a r o f  la w  s c h o o l .

W a r n e r W . G a r d n e r , w h o  w a s F i r s t A s s is ta n t 

d u r in g J a c k s o n’ s e n t i r e te r m  a s S o l ic i to r G e n e r a l 

a n d w h o b e l ie v e d h e h a d h e a r d a l l o f  h is a r g u

m e n ts , th o u g h t J a c k s o n’ s r e la t iv e d is d a in f o r  th e 

r o u t in e o f  th e S o l ic i to r G e n e r a l’ s o f f ic e  r e f le c te d 

n o t s o m u c h a n i n d i f f e r e n c e to  th e j o b  a s i t  d id  th eZYXWVUTSRQPONMLKJIHGFEDCBA

Frank  Murphy  was Attorney  General while Robert 
Jackson served as Solicitor General. They later  

served together for eight years on the Supreme 

Court.

d e m a n d s b e in g p u t u p o n h im  i n c r e a s in g ly b y  th e 

W h i te H o u s e .1 2 T h is i n  tu r n  w a s d u e to  th e f a c t th a t 

F r a n k M u r p h y a s A t to r n e y G e n e r a l w a s “ n o t w e l l  

l i k e d , e i th e r i n  t h e W h i te H o u s e o r  i n  t h e D e p a r tm e n t 

o f  J u s t ic e , a n d. . . th e y w o u ld  tu r n  to  J a c k s o n r a th e r 

th a n M u r p h y .” 1 3 J a c k s o n h im s e l f s a id i n  h is o r a l 

h is to r y th a t “ S o m e t im e s th e P r e s id e n t w o u ld  r e f e r 

d i r e c t ly to  m e m a t te r s th a t i n  g o o d a d m in is t r a t io n 

o u g h t to  h a v e b e e n r e f e r r e d to  th e A t to r n e y G e n

e r a l .” 1 4 P a r t o f  h is d is d a in f o r  r o u t in e , a s b e c a m e 

c le a r w h e n h e w a s e le v a te d to  A t to r n e y G e n e r a l , 

w a s p r o b a b ly d u e to  th e f a c t th a t J a c k s o n w a s m o r e 

o f  a l a w y e r th a n a n a d m in is t r a to r .1 5

I n  a n y e v e n t , J a c k s o n’ s s e l f - o b s e r v a t io n th a t h e 

w a s “ b y  te m p e r a m e n t a n i n d iv id u a l is t” 1 6  w a s b o r n e 

o u t b y  h is o p e r a t io n o f  th e S o l ic i to r G e n e r a l’ s o f f i c e . 

H e w o r k e d i n d e p e n d e n t ly a n d l a r g e ly a l lo w e d h is 

a s s is ta n ts to  g o  th e i r o w n w a y . A  r e s u l t , s a id o n e o f  

th e m , P a u l A . F r e u n d , w a s th a t J a c k s o n l e t h is 

a s s is ta n ts i n to  h is c o n f id e n c e m u c h l e s s th a n S o l ic i

to r s G e n e r a l R e e d o r  C h a r le s F a h y , b u t th is w a s p a r t 

o f  th e a t t r a c t io n . “ O f  c o u r s e , i f  y o u  w e r e g o in g to  

s p l i t th e a r g u m e n t , i t  w a s a p r o b le m .” 1 7

G a r d n e r c o n f i r m e d th a t J a c k s o n n e v e r h e ld a 

m o o t c o u r t a n d s e ld o m c o n s u l te d o th e r s a b o u t a n 

a r g u m e n t . N o  d ig e s t w a s e v e r p r e p a r e d f o r  h im ; 

h e r e a d a l l r e le v a n t c a s e s h im s e l f , a n d w i th  o n e 

e x c e p t io n , h e a ls o r e a d th e r e c o r d . T h e o n e 

e x c e p t io n o c c u r r e d w h e n h e w a s w a lk in g w i th  

G a r d n e r i n  th e h a l lw a y b e s id e th e c o u r t r o o m , 

w a i t in g f o r h is c a s e to  b e c a l le d , a n d h e c o m 

m e n te d th a t i t  w a s c e r ta in ly a c o m f o r t to  k n o w  

G a r d n e r w a s f a m i l ia r w i th  th e r e c o r d i n  th e c a s e 

b e c a u s e f o r  o n c e h e h a d b e e n u n a b le to  g e t i n to  i t .  

G a r d n e r r e p l ie d th a t i t  s h o u ld b e n o c o m f o r t a t a l l  

b e c a u s e h e h a d a s s u m e d J a c k s o n h a d d o n e h is 

u s u a l th o r o u g h jo b  a n d h e , G a r d n e r , h a d n o t e v e n 

l o o k e d a t th e r e c o r d . T h e c a s e w a s c a l le d , a n d , 

f o r tu n a te ly f o r b o th , n o t a s in g le q u e s t io n w a s 

a s k e d a b o u t th e r e c o r d .1 8

W y z a n s k i p o in te d o u t th a t J a c k s o n n e v e r r e

a l ly  h a d a s ta f f . “ I t  m a y b e th a t a s e c r e ta r y o r  tw o  

m o v e d w i th  h im  f r o m  p la c e to  p la c e , b u t n o f i r s t -  

c la s s a s s is ta n t . H e n e v e r h a d a te a m n o r d id  h e 

e v e r e v o k e th a t k in d  o f  t e a m l o y a l ty  i n  s p i te o f  th e 

a d m ir a t io n o f  e v e r y b o d y w h o p la y e d w i th  h im  

h a d f o r  h im  a s a p la y e r .” 1 9

N e v e r th e le s s , G a r d n e r w r o te th a t “ w e a r e n o t 

o f te n i n  th is l i f e  b le s s e d w i th  a s u p e r io r w h o  

i n te r f e r e s o n ly  u p o n r e q u e s t , a n d w h o h a s a v a i l

a b le a p r o m p t a n d c o m p le te ly s a t is f a c to r y s o lu -
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Robert Jackson gardening outside his W ashington 

area home. He continued his busy schedule after  

joining  the Court  but  managed to steal time to relax 

around his home.

t io n  w h e n h e UTSRQPONMLKJIHGFEDCBAis r e q u e s te d to  a d v is e .” 2 0 J o s e p h A .  

F a n e l l i , a n o th e r a s s is ta n t , s u m m e d u p  th e f e e l in g s 

o f  th o s e i n  th e S o l ic i to r G e n e r a l’ s o f f ic e  w h e n h e 

s a id th a t J a c k s o n “ w a s a w o n d e r f u l b o s s a n d o n e 

h e l l o f  a n ic e g u y  a n d a g o o d l a w y e r .” 2 1 C h a r le s 

H o r s k y , w h o a ls o w o r k e d w i th  h im , a d d e d h e 

n e v e r h a d a  b e t te r t im e i n  h is l i f e  th a n w h e n w o r k in g 

u n d e r J a c k s o n i n  th e S o l ic i to r G e n e r a l’ s o f f ic e .2 2

J a c k s o n’ s s ty le o n c e h e g o t to h is f e e t w a s 

“ s l ig h t ly  m o r e th a n c o n v e r s a t io n a l ,”  b u t n o t d r a

m a t ic , a c c o r d in g to  G a r d n e r . H e c a r r ie d a b la c k 

n o te b o o k c o n ta in in g b o th k e y p h r a s e s o r s e n

te n c e s , a s w e l l a s c i ta t io n s . J a c k s o n’ s m e th o d o f  

p r e s e n ta t io n , w h i le n o t e a s y to c h a r a c te r iz e , 

a m o u n te d to a “ f a i r l y  r u th le s s p r u n in g o f  th e 

r e d u n d a n t , a c c u m u la te d a r g u m e n ts a n d p o in ts , 

g o in g to  s o m e p a in s to  p r e s e n t i t  i n  a  f o r m , th o u g h 

n o t i n  s u b s ta n c e , d i f f e r e n t f r o m  th e b r ie f .”  T h is

w a s b a s e d o n  a v ie w  th a t th e J u s t ic e s w o u ld  h a v e 

r e a d th e b r ie f , a n d to  a v o id te d iu m h e w o u ld  h a v e 

to  g o  a t i t  i n  a d i f f e r e n t w a y . G a r d n e r w a s o f  th e 

im p r e s s io n th a t , w i th  th e p e r io d ic e x c e p t io n o f  

J u s t ic e H a r la n F . S to n e , th e J u s t ic e s h a d i n  f a c t 

r e a d th e b r ie f s .2 3

J a c k s o n h im s e l f s ta te d th a t w i th  th e p o s s ib le 

e x c e p t io n o f  C h ie f J u s t ic e H u g h e s i n  th e P ub lic 

U tility  H old ing C om pany A ct c a s e , h e n e v e r d i 

r e c te d h is a r g u m e n t to  a n y p a r t ic u la r m e m b e r o f  

th e C o u r t ; i f  h e h a d , h e w o u ld h a v e b e e n c o n

c e r n e d a b o u t l o s in g o th e r s .2 4 I n a d d i t io n , h e 

s e ld o m d e a l t w i th  p r e c e d e n t . H e s a id th a t h e 

p r e f e r r e d to  r e ly  o n  th e C o n s t i tu t io n a n d th e g o o d 

s e n s e o f  th e J u s t ic e s ,2 5 b u t p a r t o f  th e r e a s o n h a d 

to  b e th a t s o m a n y c a s e s i n  th e c o n s t i tu t io n a l a r e a 

w e r e a g a in s t h im  w h e n h e to o k o v e r th e j o b .

H o r s k y d e s c r ib e d J a c k s o n o n  h is f e e t a s q u ie t , 

s e c u r e , c o n f id e n t , a n d d is a r m in g ly s t r a ig h t f o r

w a r d . H e th o r o u g h ly u n d e r s to o d h is c a s e s . H e 

w a s n e v e r r a t t le d , b u t , o n  th e o th e r h a n d , h e d id  n o t 

h a v e a l o t o f  f la i r . N o r w a s h e a s e lo q u e n t a s 

d u r in g h is o p e n in g a n d c lo s in g a r g u m e n ts a t 

N u r e m b e r g . T h e r e a s o n , o f  c o u r s e , w a s th a t a t 

N u r e m b e r g J a c k s o n h a d a w o r ld - w id e a u d ie n c e 

a n d w a s a r g u in g f o r  th e b e n e f i t o f  h  i s to r y , w h e r e a s 

b e f o r e th e S u p r e m e C o u r t h is ta s k a s a n a d v o c a te 

w a s n a r r o w e r , m o r e d i r e c te d , a n d h e h a d to  u s e 

l o g ic to  p e r s u a d e o n ly  f i v e  p e r s o n s . T h a t w a s 

w h y , b e f o r e th e C o u r t , h e w e n t s t r a ig h t to  th e p o in t 

w i th  a  m in im u m  o f  i r r e le v a n t o r  e x t r a n e o u s th in g s 

to  s a y . H e w a s b o th t r u s te d a n d a p p r e c ia te d b y  th e 

C o u r t —  a l a r g e p lu s .2 6

E n n is a g r e e d th a t th e S o l ic i to r G e n e r a l w a s 

e n o r m o u s ly e f f e c t iv e a n d p e r s u a s iv e . W h i le  J a c k - 

s o n “ c a m e o n  m u c h s t r o n g e r”  th a n F a h y , w h o  w a s 

“ l a id - b a c k a n d s o f ts p o k e n a n d c a r e f u l”  a s S o l ic i

to r G e n e r a l , J a c k s o n w a s s t i l l  v e r y r e la x e d , a l

w a y s “ i n  g r e a t c o m m a n d .” H e w a s d r a m a t ic 

“ o n ly  i n  s p o ts .”  J a c k s o n “ h a d th e f e e l in g th a t w i th  

a n e x p e r ie n c e d a u d ie n c e s u c h a s th e S u p r e m e 

C o u r t b e n c h , d r a m a s h o u ld b e r e s e r v e d f o r  h ig h  

p o in ts o f  th e a r g u m e n t , a n d h e w o u ld  n o t a t te m p t to  

c a r r y th e w h o le a r g u m e n t a t th a t l e v e l .” 2 7

W y z a n s k i p o in te d o u t th a t J a c k s o n “ c o u ld 

p ic k  u p  a n y th in g , o f  c o u r s e , i n  a  m in u te a n d c o u ld 

g iv e i t  a  tu r n  o r  tw is t th a t m a y b e th e o r ig in a to r d id  

n o t h a v e i n  m in d b u t n o n e th e le s s th e o r ig in a to r 

r e c o g n iz e d w a s th e h e a r t a n d s e c r e t o f  th e i d e a h e 

h a d . T h a t I  th in k  B o b  h a d to  p e r f e c t io n . I f y o u a s k 

m e w h e th e r B o b  w a s a  p r o f o u n d th in k e r a b o u t l a w
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o r a n y th in g e ls e , I  th in k  th a t y o u c a n’ t  m e n t io n 

h im  w i th  H o lm e s . . . .” 2 8

W y z a n s k i a d d e d th a t “ . . . J a c k s o n h a d th a t 

m o s t p r e c io u s q u a l i ty  o f  b e in g v e r y  f a s t o n  h is f e e t 

a n d i n  h is to n g u e a n d a b le to  a n s w e r s o m e th in g a t 

l e a s t s u p e r f ic ia l l y s o u n d ly i n  a  w a y  th a t a c c o u n te d 

f o r  a g r e a t d e a l . H is , i f  y o u l i k e , ‘ j a u n t in e s s ,’  to  

u s e F e l ix  F r a n k f u r te r’ s w o r d a b o u t h im , w a s a 

v e r y  u s e f u l th in g i n  a l a w y e r .” 2 9

J a c k s o n , h e s a id , k n e w “ th e w a y y o u b e a t 

G o l ia th . . . . Y o u  p ic k  o u t w h a t i s  r e a l ly  s im p le a n d 

d i r e c t a n d w i th  a  l i t t le  s h in e a n d h u m o r t o  i t  a n d h i t  

th e g u y  a n d th a t w i l l  b e r e m e m b e r e d . . . . S tr ik in g 

f o r  th e j u g u la r i s  d o n e w i th  a  l i t t le  s to n e , n o t w i th  

a b a t te r in g r a m .. . . H e m ig h t n o t h a v e p u t i t  th a t 

w a y . H e w o u ld  h a v e p u t i t  a  w i t t ie r  w a y . H e  r e a l ly 

h a d a g e n iu s I  th in k  f o r  s e e in g 

th e p o in t a n d s h a r p e n in g i t  i n  

s u c h a w a y th a t i t s i n s id e w a s 

n e v e r f o r g o t te n . . . . Y o u  c o u ld n’ t  

h a v e l e f t  a n a r g u m e n t w h ic h  B o b  

J a c k s o n m a d e w i th o u t r e m e m

b e r in g a t le a s to n e th in g h e s a id .” 3 0

T h is i s  p a r t ic u la r ly i n te r e s t

i n g  b e c a u s e P r e s id e n t R o o s e v e l t 

i s  s u p p o s e d to  h a v e to ld  S e c r e ta r y o f  th e I n te r io r 

H a r o ld I c k e s th a t w h i le J a c k s o n c o u ld m a k e a 

m a g n i f ic e n t s p e e c h , h e w a s “ to o  m u c h o f  a  g e n t le

m a n”  a n d l a c k e d “ s o m e f u n d a m e n ta l f ig h t in g  

q u a l i ty .” 3 1 A n o th e r w r i te r d e s c r ib e d J a c k s o n th is 

w a y : “ A m o n g h is  p e r s o n a l v i r tu e s w e r e s o c ia b i l i t y , 

c a n d o r , e lo q u e n c e , a n d w i t ;  h is v ic e s w e r e p r id e , 

j  e a lo u s y , a n d— a l th o u g h i t  i s  n o t u s u a l ly s o c o n s id

e r e d to d a y —  a m b i t io n .” 3 2

J a c k s o n w a s j u s t ly  f a m o u s f o r  h is q u ic k  w i t —  

a s e x e m p l i f ie d b y  h is f a m o u s A l f a l f a  C lu b  s p e e c h . 

“ H e w a s a  m a s te r o f  th e p a r a d o x ; h e h a d a g r e a t 

lo v e o f  a l l i te r a t io n a n d h is a n t i th e t ic a l s ta te m e n ts 

w e r e g e m s .” 3 3 B u t a s H o r s k y a n d o th e r s r e c a l le d , 

J a c k s o n o n ly  o n  r a r e o c c a s io n s u s e d th is w i t  i n  h is 

S u p r e m e C o u r t a r g u m e n ts. H e  u n d o u b te d ly k n e w , 

a s o th e r s h a v e l e a r n e d to  th e i r d is m a y , th a t w i t  c a n 

b e a v e r y c h a n c y g a m b i t i n  th e h ig h e s t c o u r t .

A s B e n ja m in C o h e n p u t i t , J a c k s o n “ ta lk e d 

c le a r ly a n d c o n c is e ly a n d d id n ’ t  s e e m to  h u n t f o r  

th e w o r d o r  th e a n s w e r . . . . H e h a d a p le a s a n t w a y  

a b o u t h im  —  d ig n i f ie d  b u t n o t h ig h - h a t .”  C o h e n 

a d d e d a s a n a s id e th a t o n  a p e r s o n a l l e v e l o u ts id e 

th e c o u r t r o o m , J a c k s o n “ c o u ld b e r a th e r d i f f i c u l t  

i f  h e d id n ’ t l i k e  y o u —  p a r t ic u la r ly i f  h e h a d 

r e a s o n n o t to .” 3 4LKJIHGFEDCBA

R o b e r t J a c k so n w a s 

“ to o m u c h o f a  

g e n tle m a n . ”

F r e u n d r e c a l le d th a t J a c k s o n w o r e th e s ta n

d a r d a t t i r e a n d “ c u t a  h a n d s o m e f ig u r e . . . . H e h a d 

a n e a s y s ty le . . . . I  d o n’ t  r e m e m b e r th a t h e w a s 

l a v is h i n  h is g e s tu r e s . I  th in k  h e d id  u s e h is h a n d s 

o c c a s io n a l ly f o r e m p h a s is —  p e r h a p s c o m in g 

d o w n o n  th e p o d iu m . . . . H is  v o ic e w a s m e l l i f lu o u s; 

i t  w a s a n e a s y v o ic e to  l i s te n to . [ G e o r g e W h a r to n ] 

P e p p e r i n  h is e ld e r y e a r s w a s f o r  m y  ta s te s to o  

m e lo d r a m a t ic —  th a t f a m o u s c lo s e i n  th e UTSRQPONMLKJIHGFEDCBAA A A 

c a s e w h ic h a p p a r e n t ly g r ip p e d [ J u s t ic e ] R o b e r ts 

s e e m e d to  m e a  b i t  h a m is h .” 3 5

J a c k s o n w a s d e f e r e n t ia l b u t a v o id e d e i th e r 

e x t r e m e o f  o b s e q u io u s n e s s o r  t r e a t in g a  q u e s t io n 

a s i f  s tu p id i ty p r o m p te d i t .  H e  h im s e l f s a id th a t th e 

a d v o c a te s h o u ld “ [ b ] e  r e s p e c t f u l , o f  c o u r s e , b u t 

a ls o b e s e l f - r e s p e c t f u l , a n d n e i th e r d is p a r a g e y o u r

s e l f n o r f la t te r th e J u s t ic e s .” 3 6 

F r e u n d f e l t  th a t J a c k s o n “ s e e m e d 

to  m e to  h a v e s u c h r a p p o r t w i th  

th e C o u r t th a t h e w a s ta lk in g to  

th e m  r e a l ly  a lm o s t a s a c o l le a g u e .”  

I n  th is r e g a r d , “ h e w a s l i k e  [ J o h n 

L o r d ]  O ’ B r ie n i n  o n e c a s e , w h o , 

w h e n a s k e d a q u e s t io n th a t w e n t 

to  th e h e a r t o f  th e m a t te r a n d w a s 

o b v io u s ly a  s e n s i t i v e o n e , r e p l ie d s o m e th in g l i k e  

th is : ‘ M r . J u s t ic e , I  h a v e g iv e n th a t q u e s t io n a 

g r e a t d e a l o f  th o u g h t . I  h a v e b e e n t r o u b le d b y  i t ,  

a n d I  f in a l ly  r e a c h e d a c o n c lu s io n th a t s a t is f ie s 

m e , a n d I  w o n d e r i f  i t  w i l l  s a t is f y y o u , a n d i t  i s  

th is . . . .’ ”  T h e C o u r t , s a id F r e u n d , w a s “ j u s t e a t in g 

i t  u p .” 3 7

F r e u n d t h o u g h t th a t H u g h e s a s w e l l  a s B r a n d e is 

a d m ir e d J a c k s o n g r e a t ly , a n d th a t R o b e r ts th o u g h t 

w e l l  o f  h im . B u t le r , o n  th e o th e r h a n d , c o u ld b e a 

v e r y to u g h c r o s s e x a m in e r , p a r t ic u la r ly a b o u t 

s o m e o f  th e N e w  D e a l m e a s u r e s , w h ic h “ m a d e 

h im  p u r p le i n  th e f a c e .” 3 8

T h is o b s e r v a t io n i s b o r n e o u t b y tw o o f  

J a c k s o n’ s e a r ly a r g u m e n ts , m a d e w h e n h e w a s 

A s s is ta n t A t to r n e y G e n e r a l in  c h a r g e o f  th e A n t i 

t r u s t D iv is io n , w h ic h  w e r e t r a n s c r ib e d a n d a p p e a r 

in  to to i n  S e n a te D o c u m e n ts .3 9 W h i le  th e y d o n o t 

d i r e c t ly r e la te to h is p e r f o r m a n c e a s S o l ic i to r 

G e n e r a l , th e y d o , i n  th e a b s e n c e o f  t r a n s c r ip ts 

w h i le  h e h e ld th a t p o s t , g iv e s o m e m e a s u r e o f  h is 

s ty le a n d s h e d l i g h t  o n  t h e k in d s o f  q u e s t io n s a s k e d 

o f  h im . I n  th e Stew ard c a s e , h e a n d W y z a n s k i 

a r g u e d f o r  r e s p o n d e n t i n  f a v o r o f  th e c o n s t i tu t io n

a l i ty  o f  k e y  p r o v is io n s o f  th e S o c ia l S e c u r i ty A c t , 

a n d i n  D avis, h e g a v e th e o p e n in g a r g u m e n t f o r
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p e t i t io n e r a n d W y z a n s k i p r e s e n te d th e r e b u t ta l , 

a r g u in g f o r  th e c o n s t i tu t io n a l i ty o f  th e o ld  a g e 

p r o v is io n s o f  th e s a m e A c t . B o th c a s e s c o n f i r m  

F r e u n d’ s r e c o l le c t io n th a t J u s t ic e B u t le r w a s 

J a c k s o n’ s n e m e s is o n th e C o u r t . B u t le r i n te r

r u p te d J a c k s o n i n  th e tw o c a s e s s e v e n ty - n in e 

t im e s —  f i f te e n m o r e th a n th e r e s t o f  th e C o u r t 

c o m b in e d .4 0UTSRQPONMLKJIHGFEDCBA
In  Stew ard , B u t le r r e p e a te d ly a t te m p te d to  g e t 

J a c k s o n to  d r a w  l i n e s —  to  s ta te w h a t l im i ts  th e r e 

w e r e o n  C o n g r e s s ’  p o w e r to  im p o s e c o n d i t io n s o n  

s ta te a c t io n .4 1 J a c k s o n d e m u r r e d e a c h t im e . A s h e 

s a id a t o n e j u n c tu r e : “ I  a m  d i r e c t in g m y  p o in t to  

th e f a c t th a t th e c o n d i t io n s l a id  d o w n i n  th is l a w  

a r e g o o d , a n d th a t i s q u i te a s f a r a s I  w a n t to  

u n d e r ta k e to  g o  i n  th e t im e th a t i s  l e f t  to  m e .” 4 2 A t  

a n o th e r p o in t , w h e n a s k e d b y  B u t le r to  s p e l l o u t 

a n y l im i t  o n  C o n g r e s s’  p o w e r to  ta x e m p lo y e r s i n  

a S ta te , J a c k s o n r e p l ie d , “ I  w o u ld n o t w a n t to  

s u g g e s t a n y . I  w o u ld  n o t w a n t to  s u g g e s t th a t th e r e 

i s  n o t a n y .” 4 3 H e  e x p la in e d h is r e a s o n in g a s f o l lo w s : 

“ I t  s e e m s to  m e th e C o u r t i s  a lw a y s v e r y  c a r e f u l to  

a v o id t r y in g  to  l a y  d o w n  j u s t w h e r e th e l im i ta t io n s 

a r e , a n d I  d o  n o t th in k  th a t I  w o u ld  w a n t to  u n d e r ta k e

to  d o w h a t th e C o u r t r e f r a in s f r o m  d o in g .” 4 4 H e 

a ls o d id  n o t h e s i ta te to  d is a g r e e w i th  B u t le r .4 5

A t  th e s a m e t im e , h e d is p la y e d a d is a r m in g 

c a n d o r a b o u t th e im p l ic a t io n s o f  w h a t h e w a s 

a r g u in g . T h u s :ZYXWVUTSRQPONMLKJIHGFEDCBA

W h e n  I firs t  re a d  th e se  co n d itio n s  I w a s  

im p re sse d , a s yo u m a y w e ll b e , th a t 

th e y  d id  n o t le a ve  m u ch  fo rth e  S ta te  to  

d o . I w a s im p re sse d , a s I th in k yo u  

h a ve  b e e n , th a t th e se  co n d itio n s p re 

sc rib e d  p re tty  n e a rly  th e  fie ld  o f  a c tio n ; 

a n d it is o n ly w h e n yo u co n te m p la te  

w h a t th e  fie ld  o f a c tio n  in  th e se  s itu a 

tio n s re a lly is th a t yo u w ill fin d th a t 

th e se  co n d itio n s a re  th e  m in im u m  re 

q u ire m e n ts o f [a ] g o o d , sa fe , o p e ra t

in g , w o rka b le  u n e m p lo ym e n t co m p e n 

sa tio n a c t, w ith o u t w h ich n o ta xp a ye r 

o u g h t to  b e  e n title d  to  a  c re d it.4 6

I n  b o th c a s e s h e m a d e e lo q u e n t p r e s e n ta t io n s 

r e la t in g to  th e p l ig h t o f  th e u n e m p lo y e d a n d th o s e 

u n d e r o ld - a g e d is a b i l i t ie s .4 7 I n  l i g h t  o f  c o n te m p oZYXWVUTSRQPONMLKJIHGFEDCBA

In  both  LKJIHGFEDCBAS te w a rd and D a v is , Robert Jackson argued the constitutionality  of the old age provision of  the Social 
Security Act. The plight  of  the unemployed and elderly during  the Depression moved him  and he worked 

to see that others, like  the women pictured above, would not have to suffer in the future.
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r a r y  d e v e lo p m e n ts , i t  i s  p a r t ic u la r ly i n te r e s t in g to  

n o te th a t b o th W y z a n s k i a n d J a c k s o n w e n t o u t o f  

th e i r w a y i n  UTSRQPONMLKJIHGFEDCBAStew ard to  m a k e c le a r th a t th e A c t  

w a s g e a r e d to  s to p th e s o - c a l le d “ c r a c k e r - b a r r e l 

l o a f e r”  f r o m  c o l le c t in g m o n e y .4 8 A ls o  in te r e s t in g 

i n  l i g h t o f  m o r e r e c e n t S u p r e m e C o u r t c a s e l a w  

w a s J a c k s o n’ s p o s i t io n , w h e n a s e r io u s q u e s t io n 

a b o u t th e p la in t i f f ’ s s ta n d in g w a s r a is e d in  D avis, 

th a t th e G o v e r n m e n t c o u ld a n d d id  w a iv e a n y 

o b je c t io n i t  m ig h t h a v e o n  s ta n d in g g r o u n d s .4 9

T h e c lo s e s t h e c a m e to  h u m o r i n  e i th e r c a s e 

w a s w h e n h e s a id , i n  D avis, th a t o ld - a g e b e n e f i ts 

c o u ld h a v e b e e n f in a n c e d b y  a n u m b e r o f  m e th

o d s , i n c lu d in g C o n g r e s s’ s im p ly “ p r in t in g th e 

m o n e y ,”  i f  C o n g r e s s w e r e

“ s o d is p o s e d ,” 5 0 a n d w h e n 

h e s a id in  th e s a m e c a s e : I f  

th e p r a c t ic e o f  e m p lo y e r s 

m o v in g e m p lo y e e s f r o m  

o n e l o c a l i ty  to  a n o th e r “ b e 

e x e m p t f r o m  ta x a t io n u n 

d e r th e F e d e r a l C o n s t i tu

t io n , th e n th e r e i s  a n u n s u s

p e c te d a n d a  m e ta p h y s ic a l 

l im i ta t io n o n th e ta x in g 

c la u s e th a t h a s ta k e n 1 5 0 

y e a r s to d is c o v e r .” 5 1 B y  

a n d l a r g e , h o w e v e r , th e r e 

w a s l i t t le  b y p la y o r h u m o r i n  th e s e c a s e s ; th e 

a r g u m e n ts w e r e c o m p le x , d e ta i le d , a n d e v e n g r im .

W y z a n s k i h im s e l f h a d i n te r e s t in g r e c o l le c

t io n s o f  th e tw o  a r g u m e n ts . S o l ic i to r G e n e r a l 

R e e d h a d a s s ig n e d J a c k s o n a n d W y z a n s k i j o in t  

r e s p o n s ib i l i t y f o r  a l l  l i t ig a t io n , in  w h a te v e r c o u r t , 

i n v o lv in g  th e S o c ia l S e c u r i ty A c t . T h e D avis c a s e 

b e g a n i n  B o s to n b e f o r e U n i te d S ta te s D is t r ic t 

C o u r t J u d g e G e o r g e C . S w e e n e y , w h o i n s is te d 

th a t th e tw o m e n m e e t w i th  h im  p r io r to  t r ia l  

w i th o u t a n y o n e e ls e p r e s e n t —  a d e v e lo p m e n t 

th a t W y z a n s k i r e g a r d e d a s “ s h o c k in g .” 5 2 T h e 

j u d g e p o in te d o u t th a t th e c a s e h a d b e e n b r o u g h t 

b y  a  f o r m e r p a r tn e r o f  J u s t ic e B r a n d e is w h o m ig h t 

h a v e b e e n r e ta in e d f o r  th e p u r p o s e o f  d is q u a l i f y

i n g  th e J u s t ic e . D id  J a c k s o n r e a l ly w a n t th e h e a r

i n g  to  b e e x p e d i te d ? J a c k s o n —  w h o  a p p a r e n t ly 

r e s e n te d th e s u g g e s t io n a s m u c h a s W y z a n s k i d id  

—  r e p l ie d th a t h e d id i n d e e d w a n t a p r o m p t 

h e a r in g a n d th e f a c to r m e n t io n e d b y  th e j u d g e 

w o u ld  p la y  n o  p a r t i n  th e c a s e .5 3

T h e m a t te r s o o n r e a c h e d th e S u p r e m e C o u r t , 

a n d th e b r ie f w a s w o r k e d o n  b y  W y z a n s k i , H o r s k yLKJIHGFEDCBA

C o n g re ss c o u ld p a y 

fo r  S o c ia l S e c u r ity 

s im p ly b y “ p r in t in g  

m o re m o n e y . ”

a n d A b e F o r ta s . A l th o u g h J a c k s o n h a d s u g g e s te d 

th a t th e y c o n s u l t w i th  T h u r m a n W . A r n o ld , a 

f o r m e r “ Y a le p r o f e s s o r ,”  a n d R e e d h a d w a n te d 

i n p u t f r o m  E d w a r d S . C o r w in , a “ P r in c e to n p r o 

f e s s o r ,”  W y z a n s k i th o u g h t th e y d id  n o t h a v e “ a n y 

t im e f o r  a P r in c e to n p r o f e s s o r a n y m o r e th a n w e 

h a d f o r  a  Y a le  p r o f e s s o r .”  T h e th r e e p r o c e e d e d o n  

th e i r o w n . T h e y w e r e s tu n n e d w h e n th e y t r ie d  to  

ta lk  to  J a c k s o n a b o u t th e c a s e , a n d h e r e p l ie d , “ W e l l , 

I  th in k i t  w o u ld b e b e t te r i f  th e C o u r t h a d tw o  

d i f f e r e n t v ie w s . I ’ m g o in g to g o a b o u t i tm y w a y  a n d 

y o u  g o  a b o u t i t  y o u r w a y .” 5 4

R ig h t u p u n t i l th e t im e o f  th e a r g u m e n t , 

W y z a n s k i h a d n o t th e s l ig h te s t i d e a w h a t J a c k s o n 

w a s g o in g  to  s a y . J a c k - 

s o n w a s “ q u ic k a s a 

w h ip , f a s te r th a n a n y 

o f  u s , b u t h e c o u ld n o t 

h a v e h a d th e b a c k

g r o u n d o r p r e c is e 

k n o w le d g e o f th e c a s e . 

N o n e th e le s s , w h e n h e 

m a d e th e a r g u m e n t , I  

w o u ld s a y th e C o u r t 

l i s te n e d w i th  g r e a t a t

te n t io n a n d s u r e ly w i th  

n o n e o f th e d is a p p r o v a l 

th a t I  g o t f r o m  m y  o s

te n ta t io u s p a r a d e o f  s ta t is t ic s w h ic h s o i r r i ta te d 

[ J u s t ic e s ] M c R e y n o ld s a n d B u t le r .” 5 5

W y z a n s k i th o u g h t th a t , “ ta k e n a s a w h o le , B o b 

J a c k s o n’ s a r g u m e n t w h i le g o o d w a s n o t a g r e a t 

a r g u m e n t c o m p a r e d w i th  w h a t h e w a s c a p a b le o f  

d o in g l a te r a n d w h a t h e d id  l a te r . I  d o n’ t  th in k  th a t 

a t th a t s ta g e C a r d o z o w o u ld h a v e s a id w h a t 

B r a n d e is l a te r s a id , th a t J a c k s o n s h o u ld b e S o l ic i

to r G e n e r a l f o r  l i f e . ” 5 6

J a c k s o n’ s i n d e p e n d e n c e f o l lo w e d  th r o u g h a f

te r h is a r g u m e n ts w e r e c o m p le te d a s w e l l a s 

b e f o r e h a n d . D e s p i te h is f a m o u s r e m a r k a b o u t th e 

th r e e a r g u m e n ts e v e r y a d v o c a te g iv e s ( th e o n e h e 

p r e p a r e s , th e o n e h e a c tu a l ly m a k e s , a n d th e o n e 

h e th in k s o f  a f te r g o in g to  b e d th a t n ig h t5 7) ,  F r e u n d 

r e c a l ls n o  p o s tm o r te m s w i th  J a c k s o n .5 8 T h u s , th e 

S o l ic i to r G e n e r a l c o n s u l te d o th e r s i n  r e g a r d to  th e 

a r g u m e n t i t s e l f n e i th e r b e f o r e i t  w a s g iv e n n o r 

a f te r i t  w a s o v e r .5 9

H o w  g o o d a n a d v o c a te w a s J a c k s o n r e la t iv e to  

th e o th e r m a jo r f ig u r e s o f  h is d a y ? O n  th is i s s u e , h is 

c o n te m p o r a r ie s w e r e n o t i n  to ta l a g r e e m e n t .

O n  a s c a le o f  o n e to  te n , H o r s k y r a te d h im  a n
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George W harton  Pepper was ranked as one of the 

top legal advocates of his day. Others rated highly  

were Robert Jackson and John W . Davis.

e ig h t o r  n in e , w i th  o n ly  P e p p e r o r  J o h n W . D a v is 

r a t in g a te n .6 0 I n s o f a r a s d r a m a t ic s w e r e c o n

c e r n e d , J a c k s o n w a s , i n  G a r d n e r’ s v ie w , “ f a r 

i n f e r io r to  th a t b r i l l ia n t a c to r , G e o r g e W h a r to n 

P e p p e r . . . . P e p p e r o n e d a y w h e n h e w a s a r g u in g 

th e v a l id i ty  o f  a  p a te n t o n  a  w a s h in g m a c h in e —  a 

m o r e t r i v ia l  a n d u n im p o r ta n t b i t  o f  a r g u m e n t th a n 

th e S u p r e m e C o u r t w a s l i k e ly  to  h e a r —  h e ld m e 

b r e a th le s s .”  J a c k s o n “ h a d a n a p p e a r a n c e o f  s p o n

ta n e i ty , w h ic h w a s f a ls e ; h e h a d w o r k e d o n th e 

a r g u m e n t l o n g  a n d h a r d . H e h a d w o r k e d o v e r h is 

c le a r , u n a s s u m in g c o n v e r s a t io n a l p r e s e n ta t io n 

q u i te h a r d .” 6 1

G a r d n e r a g r e e d w i th  H o r s k y th a t h e h a d n e v e r 

s e e n J a c k s o n r a t t le d b u t d is a g r e e d a b o u t P e p p e r . 

“ P e p p e r w a s a n i n te l le c tu a l a n d th e a t r ic a l p e r

f o r m e r o f  th e f i r s t  o r d e r , b u t I  d o n’ t  th in k  h e h a d 

th e s a m e m a s te r y o f  th e c a s e a s J a c k s o n h a d .”  I n  

o n e c a s e i n  M a r y la n d w i th  w h ic h G a r d n e r w a s 

f a m i l ia r , “ P e p p e r m a d e th e m is ta k e o f  b e in g 

p a t r o n iz in g . . . ; th a t i s a m is ta k e J a c k s o n w o u ld  

h a v e n e v e r m a d e .” 6 2

P a u l F r e u n d s e r v e d u n d e r f o u r S o l ic i to r s 

G e n e r a l , a n d w h i le  th e y a l l  h a d d i f f e r in g  v i r tu e s ,

h e m o s t e n jo y e d l i s te n in g to  J a c k s o n . F r e u n d 

e x p la in e d th a t a n a s s is ta n t d o e s n o t a lw a y s a p p r e

c ia te h e a r in g s o m e o n e e ls e a r g u e f r o m  a  b r ie f  th e 

a s s is ta n t h a s w o r k e d o n —  i t  i s e a s y to  th in k  o f  

a n s w e r s f r o m  th e s a f e v a n ta g e p o in t o f  c o u n s e l 

ta b le —  “ b u t I  w a s r e a l ly f a s c in a te d b y  h is o r a l 

a r g u m e n ts , b e c a u s e th e y d id  n o t s la v is h ly f o l lo w  

th e b r ie f . H e h a d r e c o n s t r u c te d , r e o r g a n iz e d th e 

a r g u m e n ts f o r h is o w n p u r p o s e s . . . . I m a y s a y 

p a r e n th e t ic a l ly th a t I  h a d th e s a m e p le a s u r e w h e n 

I c le r k e d f o r  B r a n d e is , l i s te n in g to  h im  g iv e a n 

o r a l o p in io n . H e d id  n o t r e a d f r o m  th e w r i t te n 

o p in io n a n d g e n e r a l ly r e o r g a n iz e d i t . I  th o u g h t 

th e n th a t h e m u s t h a v e b e e n a te r r ib ly  e f f e c t iv e 

o r a l a d v o c a te . W e l l , I  s a w th a t i n  R o b e r t J a c k - 

s o n .” 6 3 R o b e r t L .  S te m , w h o  w o r k e d o n  th e b r ie f s 

in  tw o  c a s e s th a t J a c k s o n a r g u e d , a g r e e d . S te m 

w a s p a r t ic u la r ly im p r e s s e d b e c a u s e J a c k s o n i n  

b o th i n s ta n c e s h a d h a d o n ly  th r e e o r f o u r d a y s to  

p r e p a r e .6 4

P a r t o f  th e p le a s u r e o f  l i s te n in g to  J a c k s o n , 

F r e u n d s a id , w a s h is “ g i f t  o f  p h r a s e .”  H e h a d “ a n 

E l iz a b e th a n d e l ig h t i n  th e s w o r d p la y in g o f  w i t . ”  

D a v is , s a id F r e u n d , h a d s o m e o f  J a c k s o n’ s c h a r

a c te r is t ic s : a  g i f t  o f  w o r d s a n d a n a b i l i t y  to  a b s o r b 

th e C o u r t’ s a t te n t io n . T h e J u s t ic e s “ r a r e ly i n te r

r u p te d D a v is ; th e y s e e m e d to  e n jo y h im  a n d k n e w  

h e w o u ld  c o m e a r o u n d to  th e i r p o in t i f  th e y l e t h im  

g o . Y o u  k n o w  th a t H u g o B la c k f o r a l l o f  h is 

c o n f r o n ta t io n s w i th  B o b  J a c k s o n s a id th a t th e tw o  

b e s t a d v o c a te s h e h a d h e a r d w e r e J a c k s o n a n d 

D a v is . . . . I  w o u ld  a d d J o h n L o r d  O ’ B r ie n , w h o  h a d 

th e c o n f id e n c e o f  th e C o u r t . H e l o o k e d l i k e  a 

b is h o p .”  J a c k s o n w a s “ i n f e r io r to  n o n e o f  th e m  a t 

h is b e s t , a n d h e h a d a s h a r p a n a ly t ic a l m in d a s  

w e l l .. . . I n  th a t r e s p e c t , h e c e r ta in ly c o m p a r e d w e l l  

w i th  G e o r g e W h a r to n P e p p e r .” 6 5

F a n e l l i h e a r d J a c k s o n a r g u e o n ly  o n e c a s e , UTSRQPONMLKJIHGFEDCBA
E lectr ic B ond and Share C o. v . SE C , w h ic h i n 

v o lv e d th e c o n s t i tu t io n a l i ty o f  th e P u b l ic U t i l i t y  

H o ld in g  C o m p a n y A c t  o f  1 9 3 5 , a n d th e a r g u m e n t 

w a s d iv id e d b e tw e e n J a c k s o n a n d C o h e n . 

J a c k s o n ’  s a r g u m e n t , f o r  h e w a s e s s e n t ia l l y “ a  v e r y  

g e n t le m a n ,”  w a s p r o p e r a n d c o u r t ly a n d g o o d ,”  

b u t “ th e b r i l l ia n t a r g u m e n t i n  th e c a s e w a s i n  m y  

o p in io n m a d e b y  h is c o l le a g u e B e n C o h e n . . . . T h e 

d iv is io n o f  a n a r g u m e n t i s o r d in a r i l y a b a d e r r o r . 

B u t C o h e n s p o k e s e c o n d a n d , o f  c o u r s e , h a d th e 

a d v a n ta g e o f  h e a r in g J a c k s o n’ s a r g u m e n t a n d o f  

h e a r in g th e q u e s t io n s . H e d i r e c te d h im s e l f to  a 

f in e k n i t t in g a n d m o ld in g p r o c e s s th a t m a d e a
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w h o le o f  th e a r g u m e n t . . . . B e tw e e n th e tw o o f  

th e m , th e y w o n a g r e a t v ic to r y .” 6 6

W y z a n s k i th o u g h t th a t P e p p e r “ r e a l ly k n e w  

l a w . A n d , h e n o t o n ly  k n e w i t , b u t h e w a s n o t 

b u r d e n e d b y h is k n o w le d g e . 1 m e a n h e w a s 

g r a c e f u l . . . . H e w a s j u s t w o n d e r f u l to l i s te n to . 

Y o u  d id n ’ t  k n o w  w h e th e r y o u  w e r e g o in g to  h e a r 

G i lb e r t& S u l l i v a n o r  UTSRQPONMLKJIHGFEDCBAM arbury v. M adison . W h a t

e v e r m o m e n t s e e m e d to  b e a p p r o p r ia te c a m e o u t .”  

O n th e o th e r h a n d , s a id W y z a n s k i , “ th e r e n e v e r 

w a s a n y b o d y i n  w h o m  th e C o u r t to o k m o r e d e

l i g h t ”  th a n J a c k s o n . “ I  d o u b t v e r y  m u c h w h e th e r 

h e w a s e v e r a s g o o d te c h n ic a l ly a s W il l ia m  D . 

M itc h e l l , w h o I  th in k  m u s t h a v e b e e n th e g r e a te s t 

a d v o c a te i n  o u r l i f e t im e —  o r  m y  l i f e t im e . P r o b

a b ly  w a s . I ’ m  s u r e th a t B o b  J a c k s o n w a s a b e t te r 

S o l ic i to r G e n e r a l th a n J o h n W . D a v is . M r .  J u s

t i c e S to n e s a id to m e o n c e , . . . ‘ J o h n W . D a v is 

p a in ts a b e a u t i f u l p ic tu r e , b u t G e o r g e W h a r to n 

P e p p e r w r e s t le s w i th  th e p r o b le m w h ic h d is tu r b s 

th e C o u r t .’ ” 6 7

E r w in  G r is w o ld , l a te r S o l ic i to r G e n e r a l , h e a r d 

J a c k s o n a r g u e s e v e r a l c a s e s . H e th o u g h t th a t 

D a v is w a s “ th e s m o o th e s t a n d m o s t e f f e c t iv eZYXWVUTSRQPONMLKJIHGFEDCBA

Dean Erwin  Griswold, Chairman of the Supreme 

Court  Historical  Society and former  Solicitor  Gen

eral, thought John W . Davis was the “ smoothest”  

advocate he saw argue before the Court  and ranked 

Jackson second.

a d v o c a te”  h e e v e r s a w  b e f o r e th e S u p r e m e C o u r t , 

a n d th a t c o m p e t in g i n  s e c o n d p la c e w e r e J a c k s o n , 

N e w to n D . B a k e r a n d W il l ia m  D . M itc h e l l , i n  n o  

p a r t ic u la r o r d e r . P a r e n th e t ic a l ly , G r is w o ld n o te d 

th a t th e g r e a te s t a r g u m e n t h e e v e r h e a r d w a s i n  

U nitedSta tesv. Sm ith , 2 8 6 U .S . 6  ( 1 9 3 2 ) , i n  w h ic h  

D a v is , P e p p e r a n d M itc h e l l a l l a r g u e d .6 8

A f te r  o n ly  a y e a r a n d te n m o n th s a s S o l ic i to r 

G e n e r a l a n d o n e - a n d - a - h a l f y e a r s a s A t to r n e y 

G e n e r a l , J a c k s o n to o k  h is s e a t o n  th e C o u r t h e h a d 

s o o f te n a p p e a r e d b e f o r e . H e h a d m a d e f o r ty - tw o  

a r g u m e n ts i n  a l l ,6 9  e le v e n o f  w h ic h w e r e e x te n d e d 

o v e r i n to  tw o  d a y s a n d o n e in to  th r e e d a y s . H e  h a d 

a p p e a r e d b e f o r e f o u r te e n J u s t ic e s , w i th  s ix o f  

w h o m  —  R o b e r ts , B la c k , R e e d , F r a n k f u r te r , D o u 

g la s a n d M u r p h y  —  h e w o u ld l a te r s e r v e .

A s a J u s t ic e , J a c k s o n a d v a n c e d a n d c o n s o l i

d a te d m a n y o f  th e v ie w s h e h a d e s p o u s e d a s 

S o l ic i to r G e n e r a l —  p a r t ic u la r ly a s to  th e f e d e r a l 

p o w e r u n d e r th e C o m m e r c e C la u s e to  b r e a k d o w n 

i n te r s ta te b a r r ie r s .7 0 W r i t in g  f o r th e C o u r t , h e 

c i te d w i th  a p p r o v a l e le v e n o f  h is a r g u e d c a s e s i n  

s ix te e n d i f f e r e n t o p in io n s .7 1 H e a ls o j o in e d s ix ty - 

e ig h t m a jo r i ty o p in io n s w h ic h c i te d w i th  a p p r o v a l 

e ig h te e n o f  th e c a s e s h e h a d a r g u e d .7 2 I n  d is s e n t , 

h e c i te d h is o w n c a s e s w i th  a p p r o v a l i n  o n ly  f i v e  

i n s ta n c e s a n d jo in e d i n  o th e r s’  d is s e n ts r e ly in g  o n  

h is a r g u e d c a s e s i n  o n ly  th r e e i n s ta n c e s —  a n 

in d ic a t io n o f  h o w  th e c a s e s h e h a d a r g u e d c o n t in

u e d a s e s ta b l is h e d l a w  f o r  a n a p p r e c ia b le p e r io d 

o f  t im e .

A l th o u g h J a c k s o n h im s e l f c a l le d h is m o n th s a t 

N u r e m b e r g “ w e l l s p e n t i n  th e m o s t im p o r ta n t , 

e n d u r in g , a n d c o n s t r u c t iv e w o r k  o f  m y  l i f e , ” 7 3 h e 

d e s c r ib e d th e S o l ic i to r G e n e r a l’ s o f f ic e a s o f f e r

i n g “ th e g r e a te s t p r o f e s s io n a l o p p o r tu n i ty a n d 

i n te l le c tu a l s a t is f a c t io n o f  a n y i n  a l l th e G o v e r n

m e n t” 7 4 a n d h is te r m  a s S o l ic i to r G e n e r a l a s “ th e 

m o s t e n jo y a b le p e r io d o f m y  w h o le o f f ic ia l  l i f e . ” 7 5 

T h is i n s ig h t i s  r e f le c te d in  e v e r y a s p e c t o f  h is w o r k  

i n  th a t m o s t i n f lu e n t ia l p o s t . H e n o t o n ly  c a r r ie d 

o u t h is h e a v y d u t ie s a s S o l ic i to r G e n e r a l b u t 

f e n d e d o f f  C o n g r e s s io n a l c h a r g e s o f  C o m m u n is t 

s y m p a th ie s7 6 , d a b b le d i n  f o r e ig n p o l ic y  d e c is io n s ,7 7 

m a d e r e c o m m e n d a t io n s f o r S u p r e m e C o u r t a p

p o in tm e n ts ,7 8 a n d w r o te a b o o k , p u b l is h e d a f te r h e 

b e c a m e A t to r n e y G e n e r a l , d e a l in g w i th th e 

A d m in is t r a t io n’ s e f f o r ts to  c h a n g e th e c o u r s e o f  

S u p r e m e C o u r t r u l in g s i n  th e 1 9 3 0 s .7 9

H e a ls o g a v e s p e e c h e s —  m a n y o f  th e m . H is  

p a p e r s a t th e L ib r a r y  o f  C o n g r e s s i n c lu d e f o r ty - s ix
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Robert Jackson gave numerous speeches and public  

addresses while Solicitor General and after. Here 

he is delivering a radio  address after he joined the 

Court.

d i f f e r e n t s p e e c h e s h e g a v e d u r in g h is l e s s th a n tw o  

y e a r s a s S o l ic i to r G e n e r a l . O v e r o n e s ix - d a y 

p e r io d , h e s p o k e o n  f i v e  o c c a s io n s . N o r w e r e a l l  

o f  th e s e s p e e c h e s s t r ic t l y  p r o f e s s io n a l . D e s p i te 

h is e x p r e s s e d v ie w  th a t th e S o l ic i to r G e n e r a l’ s 

O f f ic e “ w a s r e m o v e d f r o m  p o l i t i c a l a c t iv i ty b y  

t r a d i t io n ,” 8 0 h e g a v e n u m e r o u s p u r e ly p o l i t i c a l 

s p e e c h e s a s S o l ic i to r G e n e r a l .

R o b e r t H . J a c k s o n w a s a u n iq u e , i n d e p e n

d e n t , p r o u d , u r b a n e , h a r d - w o r k in g , p e r s o n a b le , 

w e l l - r e s p e c te d a n d a m b i t io u s S o l ic i to r G e n e r a l . 

W h e th e r th e b e s t o r  n o t , h e w a s a n a d v o c a te o f  th e 

f i r s t  r a n k .

EndnotesUTSRQPONMLKJIHGFEDCBA

1 C olem an v. M iller,  3 0 7 U .S . 4 3 3 ( 1 9 3 9 ) ; C han

d ler v. W ise, 3 0 7 U .S . 4 7 4 ( 1 9 3 9 ) ; U nited Sta tes v. 

M organ , 3 0 7 U .S . 1 8 3 ( 1 9 3 9 ) ; U nited Sta tes v. R ock 

R oya l C o-opera tive, Inc, 3 0 7 U .S . 5 3 3 ( 1 9 3 9 ) ; H .P . 

H ood &  Sons, Inc. v. U nited Sta tes, 3 0 7 U .S . 5 8 8  

(\939 f, O 'M a lley v. W oodrough , 3 0 7 U .S . 2 7 7 ( 1 9 3 9 ) ; 

W illiam  Jam eson &  C o. v. M orgen thau , 3 0 7 U .S . 1 7 1

( 1 9 3 9 ) .

2 A c c o r d in g to  o n e a c c o u n t , J u s t ic e B r a n d e is m a d e 

th e r e m a r k d i r e c t ly to  th e P r e s id e n t . P h i l ip  B . K u r la n d , 

“ R o b e r t H . J a c k s o n ,”  i n  I V  T he Justices of the U nited 

Sta tes Suprem e C ourt 1789-1969 2 5 4 3 - 7 1 , 2 5 5 9

( L e o n F r ie d m a n a n d F r e d L . I s r a e l e d s . , 1 9 6 9 ) . A c 

c o r d in g to a n o th e r , B r a n d e is m a d e th e c o m m e n t to  

J u s t ic e F e l ix  F r a n k f u r te r , w h o c o n f i r m e d i t  i n  w r i t in g  

to  J u s t ic e J a c k s o n’ s b io g r a p h e r . E u g e n e C . G e r h a r t , 

A m erica’ s A dvoca te: R obert H . Jackson lf 958) a t 

1 9 1 , 4 8 6 n . 3 5 . I n  a l l p r o b a b i l i t y , B r a n d e is m a d e th e 

p o in t o n s e v e r a l o c c a s io n s to s e v e r a l p e o p le . A s  

F r a n k f u r te r p o in te d o u t , “ I n e e d h a r d ly te l l y o u i t  w a s 

th e a p p r e c ia t io n o f  a g r e a t m a s te r o f  th e a r t o f  a d v o c a c y 

f o r  a n o th e r .”  Id .

•’  Stew ard M ach ine C o. v. D avis, 3 0 1 U .S . 5 4 8 

( 1 9 3 7 ) ; H elver ing v. D avis, 3 0 1 U .S . 6 1 9 ( 1 9 3 7 ) .

4 E lectr ic B ond &  Share C o. v . SE C 3 0 3 U .S . 4 1 9 

( 1 9 3 8 ) .

5 C urr in v. W allace, 3 0 6 U .S . 1 ( 1 9 3 9 ) .

6 M ulfo rd v. Sm ith , 3 0 7 U .S . 3 8 ( 1 9 3 9 ) ; U nited 

Sta tes v. R ock R oya l C o-opera tive, Inc., supra .

7 O  'M a lley v . W oodrough , supra .

8 Sunsh ine A nth rac ite C oa l C o. v . A dkins, 3 1 0 

U .S . 3 8 1 ( 1 9 4 0 ) .

9  T e le p h o n e I n te r v ie w w i th  E d w a r d J . E n n is , i n  

W a s h in g to n , D .C . ( J u ly 1 3 , 1 9 8 3 ) .

10 Id .

"  S e e G a r d n e r , “ R o b e r t H . J a c k s o n : G o v e r n m e n t 

A t to r n e y ,”  5 5 C olum . L . R ev. 4 3 8 , 4 4 3 ( 1 9 5 5 ) .

1 2 I n te r v ie w  w i th  W a r n e r W . G a r d n e r , i n  W a s h in g

to n , D .C . ( J u ly 1 , 1 9 8 3 ) .

15 Id . S e e a ls o G e r h a r t a t 1 7 4 .

1 4 H .B . P h i l l ip s , O r a l H is t . R e s . O f f ic e , C o lu m b ia 

U n iv . , 1 9 5 2 - 5 3 , F o ld e r 4 , a t 6 0 1 .

1 5 S e e G a r d n e r , 5 5 C olum . L . R ev. a t 4 4 3 .

1 6 I U npub lished Speeches 1 2 . T h e R o b e r t J a c k s o n 

P a p e r s , L ib r a r y o f  C o n g r e s s , M a n u s c r ip t D iv is io n , 

W a s h in g to n , D .C . F r a n k f u r te r n o te d th a t h e h a d “ a 

p r e f e r e n c e f o r t r u c u le n t i n d e p e n d e n c e o v e r p r u d e n t 

d e f e r e n c e a n d c o n f o r m i ty . . . .”  F r a n k f u r te r , “ F o r e w o r d ,”  

5 5 C olum . L . R ev. 4 3 5 , 4 3 6 ( 1 9 5 5 ) . S e e a ls o J u s t ic e 

W il l ia m  H . R e h n q u is t , “ R o b e r t H . J a c k s o n : A  P e r s p e c

t i v e T w e n ty - F iv e Y e a r s L a te r ,”  A A A lb . L . R ev. 5 3 3 , 

5 3 6 ( 1 9 8 0 ) ( H e “ m a in ta in [ e d ] th r o u g h o u t h is l i f e  a 

s tu r d y i n d e p e n d e n c e o f  v ie w  w h ic h to o k n o th in g o n  

s o m e o n e e ls e’ s s a y - s o .” ) ;  D .J . H u tc h in s o n , “ T h e B la c k - 

J a c k s o n F e u d ,”  T he Suprem e C ourt R eview 2 0 3 , 2 3 9 

( 1 9 8 8 ) .

1 7 I n te r v ie w w i th  P a u l A . F r e u n d , i n  C a m b r id g e , 

M A  ( J u ly 6 , 1 9 8 3 ) .

1 8 I n te r v ie w w i th  W . G a r d n e r .

1 9 I n te r v ie w  w i th  C h a r le s E . W y z a n s k i , J r . , i n  N e w  

Y o r k , N .Y . ( J u ly 7 , 1 9 8 3 ) .

2 0 G a r d n e r , 5 5 C olum . L . R ev. a t 4 4 1 ( e m p h a s is i n  

o r ig in a l ) .

2 1 T e le p h o n e I n te r v ie w w i th  J o s e p h A . F a n e l l i , i n  

W a s h in g to n , D .C . ( J u ly 1 3 , 1 9 8 3 ) .

2 2 I n te r v ie w  w i th  C h a r le s A . H o r s k y , i n  W a s h in g

to n , D .C . ( J u ly 1 , 1 9 8 3 ) .

2 2 I n te r v ie w w i th  W . G a r d n e r .

2 4 G e r h a r t a t 1 9 1 - 9 2 .

2 5 7 4 . a t 1 9 2 .



ROBERT H. JACKSON: SOLICITOR GENERALaZYXWVUTSRQPONMLKJIHGFEDCBA8 5

2 6 I n te r v ie w  w i th  C . H o r s k y .

2 7 I n te r v ie w  w i th  E . E n n is .

2 8 I n te r v ie w w i th  C . W y z a n s k i .

2 9 T e le p h o n e I n te r v ie w  w i th  C . W y z a n s k i , i n  N e w  

Y o r k , N .Y . ( J u ly 1 5 , 1 9 8 3 ) .

3 0 I n te r v ie w  w i th  C . W y z a n s k i ( J u ly 7 , 1 9 8 3 ) .

3 1 H a r o ld L .  I c k e s , I I I  UTSRQPONMLKJIHGFEDCBAT he Secret D iary of H aro ld 

L . Ickes 3 7 8 ( 1 9 7 4 ) .

3 2 G le n d o n S c h u b e r t , D ispassiona te Justice 5  

( 1 9 6 9 ) .

3 3 P h i l ip  H a lp e r n , “ R o b e r t H . J a c k s o n , 1 8 9 2 - 1 9 5 4 ,”  

8  Stan . L . R ev. 3 , 4  ( 1 9 5 5 - 5 6 ) .

3 4 I n te r v ie w  w i th  B e n ja m in V .  C o h e n , i n  W a s h in g

to n , D .C . ( J u ly 7 , 1 9 8 3 ) . C o h e n p a s s e d a w a y f i v e  

w e e k s a f te r th is i n te r v ie w .

3 5 I n te r v ie w w i th  P . F r e u n d .

3 6 J u s t ic e R o b e r t H . J a c k s o n , “ A d v o c a c y B e f o r e 

th e S u p r e m e C o u r t : S u g g e s t io n s f o r  E f f e c t iv e C a s e 

P r e s e n ta t io n s ,”  3 7 A .B .A . J. 8 0 1 , 8 0 2 ( 1 9 5 1 ) .

3 7 I n te r v ie w  w i th  P . F r e u n d .

38 Id .

39 Stew ard M ach ine C o. v . D avis, supra , a p p e a r s a t 

S . D o c . N o . 5 3 , 7 5 th C o n g . , 1 s t S e s s . a t 9 9 ( 1 9 3 7 ) ( th e 

a r g u m e n t i s s y n o p s iz e d a t 3 0 1 U .S . a t 5 6 2 - 6 8 ) ; 

H elver ing v. D avis, supra , a t S . R e p . N o . 7 1 , 7 5 th 

C o n g . , 1 s t S e s s . a t 1 ( 1 9 3 7 ) .

4 0 T h e n e x t m o s t f r e q u e n t i n te r r u p t io n s w e r e b y  

S u th e r la n d , S to n e , B r a n d e is , H u g h e s a n d C a r d o z o , i n  

th a t o r d e r .

41 E .g ., S . D o c . N o . 5 3 a t 1 0 5 - 0 7 .

42 Id . a t 1 0 8 .

43 Id . a t 1 0 6 . See a lso id . a t 1 1 4 ( “ . . . m y  b u r d e n i s  

to  s h o w th a t th is a c t d o e s n o t i n f r in g e , r a th e r th a n to  

s h o w th a t n o n e c o u ld h a v e b e e n p a s s e d th a t w o u ld” ) .

44 Id . a t 1 1 6 .

45 E .g ., “ I  c o u ld n o t a g r e e w i th  y o u  a b o u t th a t , Y o u r  

H o n o r .”  Id . a t 1 1 6 .

46 Id . a t 1 0 9 . See a lso id . a t 1 1 1 .

4 7 E .g . , S . D o c . N o . 5 3 a t 1 0 0 , 1 0 4 , 1 1 9 - 2 0 , 1 2 2 ; S . 

D o c . N o . 7 1 a t 1 5 , 1 7 , 1 9 - 2 0 .

4 8 S . D o c . N o . 5 3 a t 1 0 9 .

4 9 S . D o c . N o . 7 1 a t 3 - 5 .

50 Id . a t 1 2 .

51 Id . a t 1 5 .

5 2 I n te r v ie w w i th  C . W y z a n s k i ( J u ly 7 , 1 9 8 3 ) . 

J a c k s o n’ s b io g r a p h e r h a s r e c o u n te d s e v e r a l i n s ta n c e s 

i n  w h ic h  J a c k s o n , e i th e r a s A s s is ta n t A t to r n e y G e n e r a l 

o r  S o l ic i to r G e n e r a l , c a l le d o n  C h ie f J u s t ic e H u g h e s to  

d is c u s s ex parte ihc l e n g th o r s c h e d u l in g o f  a p p r o a c h

i n g  a r g u m e n ts —  a p r a c t ic e th a t p r e s u m a b ly w o u ld b e 

u n th in k a b le to d a y . G e r h a r t a t 1 4 3 - 4 5 .

5 3 I n te r v ie w  w i th  C . W y z a n s k i ( J u ly 7 , 1 9 8 3 ) .

54 Id .

55 Id .

56 Id .

5 7 J a c k s o n , “ A d v o c a c y B e f o r e th e S u p r e m e C o u r t”  

a t 8 0 3 .

5 8 I n te r v ie w w i th  P . F r e u n d .

5 9 C o m p a r e R ic h a r d M .  N ix o n ’ s p o s tm o r te m a f te r 

h is a r g u m e n t o f T im e, Inc. v. H ill,  3 8 5 U .S . 3 7 4 

( 1 9 6 7 ) . L . G a r m e n t , T he N ew Y orker, A p r . 1 7 , 1 9 8 9 , 

a t 9 0 .

6 0 I n te r v ie w w i th  C . H o r s k y .

6 1 I n te r v ie w  w i th  W . G a r d n e r .

62 Id .

6 3 I n te r v ie w w i th  P . F r e u n d .

6 4 T e le p h o n e I n te r v ie w s w i th  R o b e r t L . S te r n , i n  

C h ic a g o , I L  ( A u g . 1 1 , 1 2 , 1 9 9 2 ) .

65 Id .

6 6 I n te r v ie w w i th  J . F a n e l l i .

6 7 I n te r v ie w  w i th  C . W y z a n s k i ( J u ly 7 , 1 9 8 3 ) .

6 8 T e le p h o n e i n te r v ie w w i th  E r w in G r is w o ld , i n  

W a s h in g to n , D .C . ( J u ly 2 2 , 1 9 9 2 ) .

6 9 T h e r e h a s b e e n s o m e c o n f u s io n a b o u t th e n u m 

b e r o f  c a s e s h e a r g u e d a n d w o n , b r o u g h t o n i n  p a r t b y  

h is r e a r g u m e n ts . See, e.g ., “ J u s t ic e J a c k s o n D e a d a t 6 2  

o f  H e a r t A t ta c k i n  C a p i ta l , ” N .Y . T im es, O c t . 1 0 , 1 9 5 4 , 

a t 1 ( lo s t s ix  o f  f o r ty - f o u r c a s e s a s S o l ic i to r G e n e r a l ) ; 

T im e, J u n e 1 2 , 1 9 3 9 , p p . 1 6 - 1 7 ( lo s t tw o  o f  tw e n ty - 

f o u r c a s e s a r g u e d i n  o n e T e r m ) ; M a r q u is W . C h i ld s , 

“ R o b e r t H . J a c k s o n : T h e M a n W h o H a s A lw a y s B e e n 

a N e w  D e a le r ,”  1 0 3 F orum 1 4 8 , 1 4 9 ( 1 9 4 0 ) ( lo s t o n e 

o f  tw e n ty - f o u r c a s e s i n  a T e r m ) ; C urren t B iography 

4 2 8 ( 1 9 4 0 ) ( lo s t th r e e o f  tw e n ty - f o u r c a s e s ) ; G a r d n e r , 

5 5 C olum . L . R ev. a t 4 4 2 ( w o n tw e n ty - s e v e n a r g u

m e n ts i n  a l l ) ; H a lp e r n , 8 Stan . L . R ev. a t 7  ( lo s t s ix  

o f  f o r ty - f o u r c a s e s a s S o l ic i to r G e n e r a l )

7 0 S e e A r th u r E . S u th e r la n d , “ T h e N a t io n’ s 

E c o n o m y a n d S ta te F r o n t ie r s ,”  8  Stan . L . R ev. 26,21 , 

3 0 - 3 2 , 3 5 , 5 2 ( 1 9 5 5 ) .

7 1 I n  a d d i t io n , e ig h t o f  h is o p in io n s c i te d s e v e n o f  

h is a r g u e d c a s e s w i th  a “ s e e”  o r “ c o m p a r e .”

7 2 I n  a d d i t io n , h e j o in e d i n tw e n ty - n in e m a jo r i ty  

o p in io n s w h ic h c i te d tw e n ty o f  h is a r g u e d c a s e s w i th  

a “ s e e”  o r “ c o m p a r e .”

7 3 R o b e r t H . J a c k s o n , F orw ard to  W . H a r r is , T yr

anny on T ria l  a t x x x v i i  ( 1 9 5 4 ) .

7 4 J a c k s o n , “ G o v e r n m e n t C o u n s e l a n d T h e i r O p 

p o r tu n i ty ,”  2 6 A .B .A . J. 4 1 1 ( 1 9 4 0 ) .

7 5 S e e K u r la n d a t 2 5 5 7 ( e x c e r p t f r o m  C o lu m b ia 

U n iv e r s i ty o r a l h is to r y ta p e s ) .

7 6 G e r h a r t a t 1 5 0 - 5 2 .

7 7 G e r h a r t a t 1 5 8 - 6 0 , 1 7 9 - 8 2 ; I c k e s a t 3 9 1 - 9 3 .

7 8 G e r h a r t a t 1 6 5 - 6 7 , 1 8 3 .

7 9 R o b e r t H . J a c k s o n , T he Strugg le fo r Jud ic ia l 

Suprem acy ( 1 9 4 1 ) .

8 0 G e r h a r t a t 1 9 1 .



The Supreme Court Fleet

James B. O’HaraaZYXWVUTSRQPONMLKJIHGFEDCBA

M e r e s e r v ic e i n  o f f ic e  g u a r a n te e s a c o n s p ic u

o u s p la c e i n  th e n a t io n a l m e m o r y to  e v e r y P r e s i

d e n t . A m e r ic a n h is to r y te x tb o o k s c u s to m a r i ly a r e 

s u b d iv id e d i n  te r m s o f  e le c t io n s a n d th e s u c c e s

s io n o f  a d m in is t r a t io n s , a n d e v e r y c h ie f e x e c u t iv e 

h a s a “ s h r in e”  s o m e w h e r e , a l i b r a r y p e r h a p s , a 

b i r th p la c e o r  m u s e u m h o m e , a  to m b .1 H o n o r s f o r  

J u s t ic e s o f  th e S u p r e m e C o u r t a r e f a r m o r e h a p

h a z a r d ly b e s to w e d . I n d e e d , th e n a m e s o f J u s - 

t i c e s - e x c e p t f o r  a f e w — a r e u n l ik e ly  e v e n to  a p

p e a r i n  th e i n d e x o f  h is to r y te x tb o o k s . T h e a u th o r 

f o r  a  n u m b e r o f  y e a r s h a s a s k e d g r a d u a te s tu d e n ts 

to  i d e n t i f y  a  l i s t  o f  f i v e  f o r m e r p r e s id e n ts a n d f i v e  

f o r m e r m e m b e r s o f  th e C o u r t . I n e v i ta b ly , th e 

o b s c u r e W il l ia m  H e n r y H a r r is o n , w h o  w a s p r e s i

d e n t f o r  o n ly  a m o n th , i s  i d e n t i f ie d b y  th e s tu d e n ts . 

I n  c o n t r a s t , J u s t ic e s S a m u e l F . M i l le r  a n d S te p h e n 

J . F ie ld , w h o s e j u r is p r u d e n c e m a s s iv e ly i n f lu 

e n c e d n a t io n a l i n d u s t r ia l p o l ic y  a n d c o n s t i tu t io n a l 

l a w  f o r  h a l f  a c e n tu r y , a r e a lw a y s u n r e c o g n iz e d . 

B y  a n d l a r g e , J u s t ic e s a r e f o r g o t te n , th e i r s e r v ic e 

to  th e n a t io n u n c o m m e m o r a te d , th e i r f in a l  r e s t in g 

p la c e s n e g le c te d .2

T h e r e w a s , h o w e v e r , a p e r io d d u r in g W o r ld  

W a r I I  w h e n th e J u s t ic e s w e r e s y s te m a t ic a l ly 

h o n o r e d in  a s in g u la r y e t h ig h ly  a p p r o p r ia te f a s h

i o n . T h e U n i te d S ta te s M a r i t im e C o m m is s io n 

n a m e d a l a r g e n u m b e r o f  i t s e m e r g e n c y c a r g o 

v e s s e ls , p o p u la r ly c a l le d “ L ib e r ty  S h ip s ,”  i n  h o n o r 

o f  S u p r e m e C o u r t J u s t ic e s . A lm o s t a l l o f  th e s e 

s h ip s w e r e i n v o lv e d i n  w a r t im e c o m b a t . A l 

th o u g h s o m e w e r e l o s t a t s e a , a l l  r e n d e r e d s u p e r b 

s e r v ic e d u r in g th e w a r , a n d m a n y r e m a in e d i n  

m e r c h a n t s e r v ic e l o n g  a f te r th e e n d o f  h o s t i l i t ie s .

T h e s to r y o f  th is “ S u p r e m e C o u r t F le e t”  i s  f o r g o t

te n n o w , b u t d e s e r v e s to  b e r e m e m b e r e d .

The Maritime Commission

F o l lo w in g th e e n d o f  W o r ld  W a r I , m i l i ta r y  

r e a d in e s s w a s a l o w  n a t io n a l p r io r i ty . T h e v o te r sZYXWVUTSRQPONMLKJIHGFEDCBA

President Franklin  Delano Roosevelt delivering a 

speech in 1937, a year after signing the Merchant  

Marine  Act. Roosevelt had served as Assistant Sec
retary  of the Navy during  W orld  W ar  I  and was 

fascinated by ships and the sea throughout his life.



8 8 JOURNAL 1992

a n d th e i r e le c te d l e a d e r s s e e m e d to  b e l ie v e v ic 

to r y  i n  th e G r e a t W a r h a d i n d e e d g u a r a n te e d a 

l a s t in g p e a c e , th a t th e w o r ld  h a d b e c o m e “ s a f e f o r  

d e m o c r a c y .”  M a n p o w e r l e v e ls i n  th e m i l i ta r y  

b e g a n to  d ip  p r e c ip i to u s ly , t r a in in g w a s n e g le c te d , 

m o r a le w a s l o w , a n d a r m s a n d e q u ip m e n t o b s o le te . 

T h e n th e G r e a t D e p r e s s io n c o n t r ib u te d m o r e to  th is 

a l r e a d y a la r m in g v u ln e r a b i l i t y a s h e a v y i n d u s t r y 

g r e w  m o r ib u n d a n d m i l l io n s l o s t th e i r j o b s .

T h e A m e r ic a n s h ip b u i ld in g i n d u s t r y w a s p a r

t i c u la r ly  w e a k . H u n d r e d s o f  n a v a l a n d m e r c h a n t 

s h ip s c o n s t r u c te d b e f o r e a n d d u r in g W o r ld  W a r I  

w e r e , b y  th e m id ’ 3 0 s , r u s ty a n d u n r e l ia b le . F in a n

c ia l c o n s t r a in ts p r e v e n te d c o n s t r u c t io n o f  r e p la c e

m e n ts . A n  e a r l ie r p o o l o f  s k i l le d  w o r k e r s w a s l o s t 

a s s h ip y a r d s c lo s e d . L a b o r - m a n a g e m e n t s t r i f e 

w a s c o m m o n p la c e a n d d e s p e r a te m a n a g e m e n t 

s o m e t im e s w o u ld tu r n to u n e th ic a l a n d i l l e g a l 

p r a c t ic e s to  m a in ta in p r o f i ts o r c u t l o s s e s . A  

s p e c ia l S e n a te i n v e s t ig a t in g c o m m i t te e c h a i r e d b y  

H u g o L .  B la c k  o f  A la b a m a e x p o s e d m a n y o f  th e i l l s  

o f  th e i n d u s t r y a n d t r ig g e r e d th e d e m a n d f o r  g r e a te r 

g o v e r n m e n t i n te r v e n t io n a n d r e g u la t io n .

I n  1 9 3 6 , P r e s id e n t F r a n k l in D . R o o s e v e l t s ig n e d

th e M e r c h a n t M a r in e A c t3 , d e s ig n e d n o t o n ly  to  

s o lv e i n d u s t r y p r o b le m s , b u t a ls o to s t im u la te 

e m p lo y m e n t a n d g e n e r a l e c o n o m ic r e c o v e r y . A  

k e y p r o v is io n o f  th e n e w l e g is la t io n w a s th e 

c r e a t io n o f  th e U n i te d S ta te s M a r i t im e C o m m is

s io n , w i th  b r o a d p o w e r s to  s e t m a r i t im e p o l ic y  a n d 

to r e b u i ld th e m e r c h a n t f le e t . T h e P r e s id e n t’ s 

c h o ic e a s f i r s t c h a i r m a n w a s a r e c o g n iz e d p r o b

l e m - s o lv e r , J o s e p h P . K e n n e d y , th e B o s to n b a n k e r , 

f o r m e r c h a i r m a n o f  th e S e c u r i t ie s a n d E x c h a n g e 

C o m m is s io n , a n d f a th e r o f  th e f u tu r e p r e s id e n t . 

K e n n e d y b e g a n th e w o r k  w i th  c h a r a c te r is t ic e n

e r g y . B y  1 9 3 8 , w h e n h e r e s ig n e d to b e c o m e 

a m b a s s a d o r to  G r e a t B r i ta in , s e t t le m e n ts o f  o ld  

c o n t r a c t d is p u te s b e tw e e n th e c o m p a n ie s a n d th e 

g o v e r n m e n t h a d b e e n n e g o t ia te d . L a b o r p r o b

l e m s a ls o a b a te d s o m e w h a t a s th e u n io n s s a w  j o b s 

b e in g c r e a te d . T h e a d m in is t r a t io n r e c o g n iz e d , 

e v e n i f th e  c o m p a n ie s d id  n o t , th a t l a b o r u n io n s w e r e 

to  b e a n i n te g r a l p a r t o f  f u tu r e i n d u s t r ia l g r o w th ?

K e n n e d y w a s r e p la c e d b y  R e a r A d m ir a l E m o r y 

S c o t t L a n d , a n o ld  f r ie n d o f  R o o s e v e l t’ s f r o m  th e 

P r e s id e n t’ s e a r l ie r s e r v ic e a s A s s is ta n t S e c r e ta r y 

o f  th e N a v y . A d m ir a l L a n d tu r n e d o u t to  b e a nZYXWVUTSRQPONMLKJIHGFEDCBA

Rear Admiral  Emory S. Land, left, served as the second chairman of the Maritime  Commission. The 

Admiral  and President Roosevelt were longtime friends, going back to W orld  W ar  I. Right, The W orld  

Record Liberty  Ship, LKJIHGFEDCBAR o b e r t E . P e a ry , built  in  only four  days, fifteen and a half  hours. Time was a highly  

valued commodity in liberty  ship building  and speed was always emphasized.
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The construction of the LKJIHGFEDCBAB o o k e r T . W a sh in g to n , the first  liberty  ship named for  an African-American.  

B o o k e r T . W a sh in g to n y /a s built  at the California  Shipyards Corporation  in  Los Angeles, although liberty  

ships were being built  around the country.

i d e a l c h o ic e f o r  th e c h a l le n g e s a h e a d . H e w a s 

e x p e r ie n c e d , w is e , h a d th e r e q u is i te te c h n ic a l 

k n o w le d g e , b u t m o s t o f  a l l , p o s s e s s e d s u p e r b 

m a n a g e m e n t s k i l l s .5

T h e c o m m is s io n’ s i n i t ia l  w o r k , a f te r ta c k l in g 

th e i n d u s t r y’ s f in a n c ia l a n d l a b o r p r o b le m s , w a s 

to  p la n a n e n t i r e ly n e w  m e r c h a n t f le e t —  m o d e m 

i n  d e s ig n , e f f ic ie n t i n  o p e r a t io n , a n d th e f a s te s t 

a f lo a t . O ld  s h ip y a r d s h a d to  b e r e b u i l t , n e w  y a r d s 

b e g u n , a n d a  l a b o r f o r c e o f  s k i l le d  w o r k e r s t r a in e d . 

B u t w o r ld  e v e n ts r a p id ly i n t r u d e d o n th e s e e a r ly 

p la n s . E v e n b e f o r e w a r b r o k e o u t i n  E u r o p e in  

1 9 3 9 , A m e r ic a n s a n x io u s ly e y e d th e o m in o u s 

h a p p e n in g s i n  G e r m a n y . W h e n H i t le r ’ s a r m ie s 

a c tu a l ly b e g a n to  m o v e , b o th th e P r e s id e n t a n d 

l a r g e s e g m e n ts o f  p o p u la r o p in io n r e a l iz e d th e 

U n i te d S ta te s c o u ld n o t w a tc h h e lp le s s ly . A m e r ic a n 

s y m p a th ie s w e r e u n d is g u is e d , s h ip m e n ts o f  s u p

p l ie s w e r e o p e n ly m a d e to  G r e a t B r i ta in , a n d th e 

L e n d - L e a s e A c t , p a s s e d e a r ly i n  1 9 41 ,6 s t r e tc h e d 

n e u t r a l i ty v i r tu a l ly  to  th e b r e a k in g p o in t . B y  D e

c e m b e r o f  th a t y e a r a n d P e a r l H a r b o r , th e U n i te d 

S ta te s w a s a f u l l ,  a lb e i t u n p r e p a r e d , p a r t ic ip a n t i n  

b o th a n A t la n t ic a n d a P a c i f i c W a r .

U n d e r th e p r e s s u r e o f  th e s e r a p id ly c h a n g in g 

c i r c u m s ta n c e s , th e c o m m is s io n’ s o r ig in a l p la n s 

f o r A m e r ic a n s h ip p in g w e r e u n c e r e m o n io u s ly 

s c r a p p e d . T h e b u i ld in g  a n d e x p a n s io n o f  s h ip y a r d s 

b e c a m e th e h ig h e s t p r io r i ty . S h ip s f o r  th e N a v y  

h a d to  b e c o n s t r u c te d a lo n g w i th  a  m e r c h a n t f le e t , 

a n d th e d e s ig n o f  th e m e r c h a n t c a r r ie r n o w  h a d to  

b e d r iv e n b y  s p e e d o f  c o n s t r u c t io n r a th e r th a n 

s p e e d a f lo a t . T h e c o m m is s io n , a f te r i n i t ia l  

r e lu c ta n c e , w a s c o m p e l le d to  r e ly  o n  a n a d a p te d 

B r i t i s h d e s ig n f o r  a s lo w - m o v in g b u t r e la t iv e ly 

e a s y - to - b u i ld f r e ig h te r a s th e m a s te r p la n f o r  a
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s ta n d a r d iz e d “ e m e r g e n c y”  c a r g o s h ip . T h is d e s ig n 

w a s to  b e c o m e th e c e n te r p ie c e o f  m a r i t im e w a r 

p o l ic y a n d s t r a te g y . P a r ts w e r e c o m p le te ly 

i n te r c h a n g e a b le ; th e s h ip s c o u ld b e p u t to g e th e r a s  

i f  o n  a  p r o d u c t io n l i n e . “ T h e y w e r e a l l  b u i l t  f r o m  

th e s a m e p la n s i n  n in e te e n s h ip y a r d s o n b o th 

c o a s ts , a n d , to  a l a r g e e x te n t , b u i l t b y  u n s k i l le d 

l a b o r —  f o r m e r s a le s m e n , t r a n s p la n te d f a r m e r s , 

p a r t - t im e s tu d e n ts , e x - m i l lw o r k e r s , a n d l i b e r a te d 

h o u s e w iv e s .” 7 T h e b a s ic d e s ig n u s e d f o r th e 

A m e r ic a n s h ip s d i f f e r e d f r o m  th e e a r l ie r B r i t i s h  

m o d e l . T h e s i lh o u e t te o f  th e A m e r ic a n s h ip 

s h o w e d a s in g le d e c k h o u s e r a th e r th a n th e s p l i t 

h o u s e o f  th e B r i t i s h  o r ig in a l . T h is p a t te r n n o t o n ly  

s im p l i f ie d  c o n s t r u c t io n i n  th e r u n n in g o f  e le c t r ic a l 

a n d p lu m b in g c o n n e c t io n s , i t  a ls o r e a r r a n g e d th e 

c o n f ig u r a t io n o f  th e c a r g o h o ld s , a n a r r a n g e m e n t 

w h ic h m a d e th e A m e r ic a n s h ip s e a s ie r to  l o a d .8

T h e s t r e s s w a s a lw a y s o n  b u i ld in g  th e s h ip s a s 

f a s t a s th e y c o u ld b e b u i l t ; i n d e e d th e y h a d to  b e 

b u i l t f a s te r th a n th e e n e m y c o u ld s in k th e m .

G e r m a n y’ s s u b m a r in e s w e r e d e v a s ta t in g . 

“ , . . [ B ] e tw e e n th e b e g in n in g o f  th e w a r i n  S e p te m

b e r 1 9 3 9 a n d th e e n t r y o f  th e U n i te d S ta te s i n  

D e c e m b e r 1 9 4 1 , G e r m a n U - B o a ts s a n k 8 8 2 s h ip s 

i n  th e N o r th A t la n t ic , a n d i n 1 9 4 2 , th e U n i te d 

S ta te s’  f i r s t f u l l  y e a r a t w a r , th e y s a n k 1 0 0 6 .” 9

T h e f i r s t o f  th e n e w  e m e r g e n c y c a r g o s h ip s , 

th e UTSRQPONMLKJIHGFEDCBAP atr ick H enry, w a s l a u n c h e d i n  S e p te m b e r 

1 9 4 1 , i n  B a l t im o r e . I n  a m e s s a g e to s h ip y a r d 

w o r k e r s th a t d a y , P r e s id e n t R o o s e v e l t r e f e r r e d to  

th e “ L ib e r ty  F le e t”  a n d to  th e s h ip s a s “ L ib e r ty  

S h ip s .”  T h e n a m e s tu c k . S o d id  a n o th e r n a m e . 

T h e s e s h ip s w e r e h a r d ly h a n d s o m e a n d s le e k ; 

th e i r s q u a t , h e a v y l o o k  e a r n e d a n ic k n a m e a ls o 

a t t r ib u te d to  R o o s e v e l t : “ U g ly  D u c k l in g s .”

F r o m J a n u a r y 1 9 4 2 , w h e n th e f i r s t L ib e r ty  

s h ip s e t s a i l , u n t i l M a y  1 9 4 5 , w h e n th e l a s t w a s 

d e l iv e r e d , a n a s to n is h in g to ta l n u m b e r in g m o r e 

th a n 2 7 0 0 s h ip s w e r e b u i l t , i n  e x c e s s o f  tw o  s h ip s 

a d a y ! T h e e a r ly s h ip s to o k  e ig h t m o n th s to  b u i ld , 

b u t c o n s t r u c t io n t im e g r a d u a l ly w a s r e d u c e d toZYXWVUTSRQPONMLKJIHGFEDCBA

The first  libery  ship, named after Revolutionary W ar  patriot  Patrick  Henry, was launched by President 

Roosevelt in September 1941 in Baltimore. It  did  not set sail until  January 1942, after  the United States 
entered W orld  W ar  II.
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o n ly  a  m o n th . O n e s h ip w a s a c tu a l ly b u i l t  i n  f o u r 

d a y s . T h e i n d u s t r ia l m ir a c le w h ic h b r o u g h t a l l  

th is a b o u t w a s , w i th o u t q u e s t io n , o n e o f  th e tu r n

in g  p o in ts o f  th e w a r .

L ib e r ty  s h ip s w e r e n o t p a r t o f  th e N a v y  e x c e p t 

f o r  a r e la t iv e f e w  w h ic h w e r e c o n v e r te d to  N a v y  

u s e s o o n a f te r o r e v e n b e f o r e l a u n c h in g . T h e y 

w e r e a lm o s t e x c lu s iv e ly m e r c h a n t s h ip s , m a n n e d 

b y  m e r c h a n t m a r in e s , b u i l t  to  h a n d le c a r g o e s o f  

ta n k s , a m m u n i t io n , f u e l a n d m i l i ta r y  s u p p l ie s . 

L a te r , a f e w  w e r e o u t f i t te d a s t r o o p c a r r ie r s ; 

h o w e v e r , m o s t w e r e e m p lo y e d to d e l iv e r w a r 

s u p p l ie s q u ic k ly  a n d o f te n to  o v e r c o m e th e e n e m y ’  s 

p r o x im i ty  to  s o u r c e s o f  s u p p ly .

Naming the Ships

N a m e s f o r  th e v e s s e ls w e r e c h o s e n b y  a  “ S h ip 

N a m in g C o m m it te e”  o f  th e M a r i t im e C o m m is

s io n . N a m e s w e r e s e le c te d f r o m  l i s ts o f  “ p a t r io ts , 

s c ie n t is ts , j o u r n a l is ts , e d u c a to r s , a r t is ts , a n d i n 

d u s t r ia l i s ts .” 1 0 R e c o m m e n d a t io n s w e r e a c c e p te d 

f r o m  a l l  s o u r c e s , i n c lu d in g s h ip y a r d m a n a g e m e n t 

a n d w o r k e r s’  u n io n s . I n  l a te r s ta g e s o f  th e w a r , a 

n u m b e r o f  s h ip s w e r e n a m e d a f te r m e r c h a n t m a

r in e h e r o e s a n d w a r c o r r e s p o n d e n ts k i l le d  i n  a c

t io n . S h ip s w e r e n a m e d o n ly a f te r d e c e a s e dZYXWVUTSRQPONMLKJIHGFEDCBA

It  is not known if  LKJIHGFEDCBAO liv e r W e n d e ll H o lm e s was named 

for  the author, shown here in his Massachusetts 

study, or for  his son, the Supreme Court  Justice.

p e r s o n s . T h a t w a y , p r e s s u r e c o u ld b e a v o id e d f r o m  

p u b l ic i ty - h u n g r y p o l i t i c a l f ig u r e s a n d c e le b r i t ie s .

E a r ly i n  th e p r o c e s s , th e c o m m i t te e d e c id e d 

th e S u p r e m e C o u r t c o u ld b e a f e r t i le s o u r c e o f  

n a m e s . T h e UTSRQPONMLKJIHGFEDCBAR oger B . T aney w a s l a u n c h e d i n  

D e c e m b e r 1 9 4 1 , th e f i r s t  o f  s ix ty - s ix L ib e r ty  s h ip s 

to  b e n a m e d f o r  J u s t ic e s . I n d e e d , o f  th e s ix ty - n in e 

d e c e a s e d J u s t ic e s w h o h a d s a t o n th e c o u r t s in c e 

1 7 8 9 , o n ly  th r e e w e r e n o t h o n o r e d .T h e th r e e w e r e 

W i l l ia m  P a te r s o n , W il l ia m  H o w a r d T a f t a n d E d 

w a r d T . S a n f o r d . I t  a p p e a r s th e i r n a m e s w e r e n o t 

u s e d b e c a u s e o th e r s h ip s w i th  s im i la r n a m e s w e r e 

s t i l l  i n  s e r v ic e .

I n  a n ic e h is to r ic a l to u c h , s h ip s h o n o r in g J u s

t i c e s w e r e o f te n b u i l t i n  th e s ta te s w h e r e th e 

J u s t ic e s h a d l i v e d a n d w o r k e d . T h e Jam es M . 

W ayne w a s b u i l t  i n  G e o r g ia ; th e R oger B . T aney 

a n d th e Sam uel C hase i n  M a r y la n d ; th e Stephen 

Johnson F ie ld a n d th e Joseph M cK enna i n  C a l i

f o r n ia ; th e Jam es Iredell a n d the A lfred M oore i n  

N o r th C a r o l in a . I n  a f e w  c a s e s , f a m i l ie s w e r e 

h o n o r e d . T h e r e w a s n o t o n ly  a s h ip n a m e d f o r  

J u s t ic e F ie ld , s h ip s w e r e a ls o n a m e d f o r  h is b r o th

e r s C y r u s F ie ld  a n d D a v id D u d le y F ie ld . E d w a r d 

R u t le d g e , b r o th e r o f  th e s e c o n d C h ie f J u s t ic e , h a d 

h is s h ip a ls o . T h e r e w a s a s h ip n a m e d f o r  A le x a n d e r 

J . D a l la s , th e C o u r t’ s f i r s t  r e p o r te r , a n d f o r  R o b e r t 

H . H a r r is o n a n d E d w in M . S ta n to n , w h o w e r e 

b o th a p p o in te d to  th e C o u r t b u t d id  n o t s e r v e . 

T h e r e w a s a ls o a s h ip n a m e d O liver W endell 

H olm es, a n d e x is t in g r e c o r d s d o n o t i n d ic a te 

w h e th e r th e n a m e s a k e is H o lm e s /? e r e , th e d is t in

g u is h e d p h y s ic ia n a n d a u th o r , o r  H o lm e s fils , th e 

d is t in g u is h e d j u r is t . K n o w le d g e a b le s o u r c e s i n 

d ic a te th a t n a m in g a s h ip a f te r tw o  p e r s o n s o f  th e 

s a m e n a m e , w h i le  r a r e , w a s n o t u n k n o w n ."

F o r a  f e w  J u s t ic e s , th e L ib e r ty  s h ip w a s n o t t h e 

f i r s t  v e s s e l n a m e d i n  th e i r h o n o r . S m i th T h o m p

s o n , L e v i W o o d b u r y a n d R o g e r B . T a n e y h a d 

e a r l ie r s h ip s d e s ig n a te d f o r th e m . T h e C o a s t 

G u a r d c u t te r T aney, n o w  d e c o m m is s io n e d , i s  

p e r m a n e n t ly b e r th e d i n  th e B a l t im o r e h a r b o r .1 2

Service During the War

T h e p e r i l s f a c in g th e m e r c h a n t f le e t w e r e 

g r a v e .1 3 I n  th e A t la n t ic , G e r m a n U - B o a ts w e r e 

p a r t ic u la r ly d e a d ly , a n d a c c o u n te d f o r  h e a v y l o s s e s 

to  m e r c h a n t s h ip p in g e s p e c ia l ly i n  1 9 4 2 a n d 1 9 4 3 . 

A i r c r a f t w e r e a g r im  th r e a t e v e r y w h e r e , b u t th e 

s u ic id e K a m ik a z e a t ta c k s i n  th e P a c i f i c b r o u g h t a
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T h e G a b r ie l D u v a llZYXWVUTSRQPONMLKJIHGFEDCBA at sea during  the war. Because the liberty  ships carried  large loads and traveled in  slow 

moving convoys, they were often easy targets for  the enemy.

te r r o r o f  th e i r o w n . M in e s w e r e a p r o b le m , 

b e c a u s e th e s h ip s o f te n w e r e c a r r y in g a h ig h ly  

f la m m a b le o r  e x p lo s iv e f r e ig h t . D u r in g  th e w in te r 

o r  s to r m  s e a s o n s , th e w e a th e r m ig h t b e a s d a n g e r

o u s a s th e e n e m y .

C a r g o v e s s e ls w e r e a r m e d f o r  d e f e n s iv e a c

t io n , b u t th e i r g u n s w e r e h a r d ly a m a tc h f o r a 

d e s t r o y e r o r a s u b m a r in e o r i n c e n d ia r y a t ta c k s 

f r o m  th e a i r . L ib e r ty s h ip s h a d g u n c r e w s , th e 

A r m e d G u a r d , w h o s e c o o l h e r o is m i n  c o m b a t 

c o u ld b e c o u n te d o n  to  h e lp r e p e l a t ta c k s , s o m e

t im e s w i th  s u r p r is in g ly s u c c e s s f u l r e s u l ts .

V a r io u s p lo y s w e r e d e v e lo p e d to  m a x im iz e 

s a f e ty . T h e m e r c h a n t f le e t u s u a l ly s a i le d i n  c o n

v o y s w i th  N a v y p r o te c t io n , b u t th is h a d i t s o w n  

p r o b le m b e c a u s e th e s p e e d o f  th e c o n v o y b e c a m e 

th e s p e e d o f  th e s lo w e s t v e s s e l . W h e n l o a d e d to  

c a p a c i ty th e m a x im u m s p e e d o f  a  L ib e r ty  s h ip w a s 

te n k n o ts o r l e s s , a n d th e s h ip s w e r e o f te n s a i l in g 

w i th  c a r g o e s w h ic h e x c e e d e d c a p a c i ty . I n  c o n

t r a s t , th e f a s te s t o f  th e f u l l - r ig g e d c l ip p e r s h ip s o f  

a c e n tu r y e a r l ie r c o u ld s a i l a t tw e n ty k n o ts .1 4

T h e s h ip s s a i le d i n  c o n v o y s b e c a u s e i t  w a s 

d e te r m in e d e a r ly th a t a s lo w  c o n v o y w a s s a f e r 

th a n a f a s t s h ip s a i l in g a lo n e . T o  c o n f u s e e n e m y 

s u b m a r in e s , th e e n t i r e c o n v o y w o u ld  z ig z a g a lo n g 

i t s  r o u te . W h i le  th is ta c t ic l e n g th e n e d th e a l r e a d y

l o n g  v o y a g e s , i t  r e n d e r e d i t  m o r e d i f f i c u l t  f o r  U -  

B o a t c r e w s to  g e t a r e a d in g f o r  th e p lo t t in g o f  

to r p e d o a n g le s . T a le n te d s e a m a n s h ip w a s r e

q u i r e d o f  L ib e r ty s h ip o f f ic e r s a s th e i r s lo w - 

m o v in g v e s s e ls a t te m p te d th e z ig z a g m a n e u v e r 

w i th  f a s te r - m o v in g s h ip s i n  f o g , th r o u g h s to r m s , 

o r a t n ig h t w h e n th e e n t i r e c o n v o y s a i le d u n d e r a 

c o m p le te b la c k o u t . T h e w h o le p r o c e s s w a s a  b l in d  

c h o r e o g r a p h y , w i th  d e a d ly p e n a l t ie s f o r  e r r o r .

F r o m  th e b e g in n in g , l o s s e s w e r e s e v e r e . T h e 

f i r s t “ S u p r e m e C o u r t”  L ib e r ty s h ip w a s l o s t o n  

S e p te m b e r 1 3 , 1 9 4 2 , w h e n th e UTSRQPONMLKJIHGFEDCBAO liver E llsw orth 

w a s s u n k b y  a U - B o a t o n a r u n f r o m  S c o t la n d to  

th e R u s s ia n p o r t o f  M u r m a n s k a s p a r t o f  a  c o n v o y 

o f  th i r ty - n in e m e r c h a n tm e n w i th  a n e s c o r t o f  

d e s t r o y e r s , s u b m a r in e s , m in e s w e e p e r s a n d a n t i

a i r c r a f t s h ip s . O n ly tw e n ty s h ip s a r r iv e d a t 

M u r m a n s k , b u t th e c o n v o y h a d i t s e l f i n f l i c te d  

h e a v y d a m a g e o n  th e e n e m y .1 5

L a te r th e s a m e y e a r , th e P ierce B utler, o n i t s  

m a id e n v o y a g e , w a s s u n k b y  a  G e r m a n s u b m a r in e 

i n  th e I n d ia n O c e a n . M o s t o f  th e c r e w  w e r e a b le 

to e s c a p e b y l i f e b o a t a n d u l t im a te ly r e a c h e d 

D u r b a n , S o u th A f r ic a .1 6 T h e U - B o a t r e s p o n s ib le 

f o r  th e d i r e c t h i t  s u r f a c e d a n d i t s  o f f ic e r s ta lk e d to  

th e s u r v iv in g c r e w  o f  th e f r e ig h te r . S u c h e n c o u n

te r s w e r e n o t r a r e ; o c c a s io n a l ly , th e G e r m a n c r e w
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w o u ld s u p p ly c h a r ts to  d i r e c t th e s u r v iv o r s to  th e 

n e a r e s t l a n d .

T h r e e o th e r s h ip s n a m e d a f te r J u s t ic e s b e c a m e 

c a s u a l t ie s i n  1 9 4 3 . UTSRQPONMLKJIHGFEDCBAT he R oger B . T aney w a s s u n k 

a t n ig h t b y  a G e r m a n s u b m a r in e i n  th e S o u th 

A t la n t ic . T w o l i f e b o a ts , e a c h w i th  m o r e th a n 

tw e n ty m e n a b o a r d , w e r e a b le to  e s c a p e th e s in k 

i n g  s h ip . T h e b o a ts s o o n l o s t e a c h o th e r . O n e w a s 

r e s c u e d a f te r tw e n ty - o n e d a y s a t s e a ; th e s e c o n d 

s a i le d o v e r tw e n ty - f i v e h u n d r e d m i le s f o r  f o r ty -  

tw o  d a y s b e f o r e r e s c u e b y  a B r a z i l ia n p a s s e n g e r 

s h ip . T h e i r o n ly  w a te r h a d b e e n c a u g h t i n  th e s a i ls 

d u r in g s to r m s ; th e i r o n ly  f o o d  a  th i r ty -  p o u n d f i s h  

s p e a r e d a f te r th i r ty  d a y s a n d c o o k e d i n  a b u c k e t 

f i r e  m a d e w i th  w o o d f r o m  a n e x t r a o a r .1 7

A  r a d io b o m b h i t  th e B ushrod W ash ing ton i n  

th e G u l f  o f  S a le r n o , I ta ly , o n  S e p te m b e r 1 4 ,1 9 4 3 , 

i g n i t in g  a g a s o l in e f i r e  w h ic h r a g e d f o r  a n e n t i r e 

d a y b e f o r e th e c a r g o o f  a m m u n i t io n e x p lo d e d . 

F o r tu n a te ly , th e f u l l  d a y a l lo w e d f o r  e s c a p e ; a l

m o s t th e e n t i r e c r e w  s u r v iv e d .1 8

T h e Jam es Iredell, f o r  m u c h o f  h e r s h o r t l i f e ,  

s e e m e d i n d e s t r u c t ib le . D a m a g e d w h i le  i n  a c o n

v o y  f r o m  th e U n i te d S ta te s to  S ic i ly , s h e s a i le d to  

N a p le s a f te r r e p a i r s i n  P a le r m o . I n  N a p le s , a 

G e r m a n a i r  r a id  w a s r e s p o n s ib le f o r  s e v e r a l d i r e c t 

h i ts a n d i t  to o k  th r e e d a y s to  e x t in g u is h th e f i r e s 

a b o a r d . P e r m a n e n t r e p a i r s w e r e m a d e i n  th e 

U n i te d S ta te s , b u t th e n th e Iredell s u f f e r e d w e a th e r

d a m a g e d u r in g s to r m s a t s e a w h i le s a i l in g to  

E n g la n d . F in a l ly  i t  w a s d e c id e d to  s in k  th e s h ip 

d e l ib e r a te ly a t N o r m a n d y , s h o r t ly a f te r D - D a y 

( J u n e 6 ,1 9 4 4 ) to  s e r v e a s a  b r e a k w a te r b lo c k s h ip 

o f f  th e b e a c h h e a d . T h e s h ip w a s f in a l ly  b r o k e n 

a p a r t b y  v io le n t s to r m s l a te r th a t m o n th .1 9

I n  M a r c h 1 9 4 4 , th e W illiam B . W oods w a s 

to r p e d o e d a n d s u n k n e a r S ic i ly  w h i le c a r r y in g 

o v e r 4 0 0 t r o o p s o n a s h o r t r u n f r o m  P a le r m o to  

N a p le s . M ir a c u lo u s ly , m o r e th a n 3 0 0 m e n w e r e 

r e s c u e d . A  c a d e t m id s h ip m a n w a s c r e d i te d w i th  

s a v in g d o z e n s o f  l i v e s b y  l a s h in g m a t t r e s s e s to 

g e th e r a n d th r o w in g th e m to  m e n i n  th e w a te r .2 0 

T h e M orr ison R . W aite w a s d a m a g e d b y  a  K a m i

k a z e p la n e i n  L e y te G u l f  w h i le  c a r r y in g t r o o p s a n d 

a m m u n i t io n. A l th o u g h th e r e w a s a n e x p lo s io n , f i r e s 

w e r e e x t in g u is h e d,  a n d th e W aite r e tu r n e d to  s e r v ic e 

b e f o r e f in a l ly  b e in g s c r a p p e d i n  1 9 6 3 .2 1

G e r m a n s u b m a r in e s w e r e a c t iv e u n t i l  th e v e r y  

e n d . T o u g h , p r o f e s s io n a l , w i th  e x c e l le n t m o r a le , 

th e i r c r e w s w e r e s t i l l  a  m e n a c e to  A l l ie d  s h ip p in g 

lo n g a f te r i t  h a d b e c o m e c le a r G e r m a n y h a d lo s t 

th e g r o u n d w a r . T h e H orace G ray w a s to r p e d o e d 

o n  th e M u r m a n s k R u n in  F e b r u a r y 1 9 4 5 , o n ly  a  f e w  

m o n th s b e f o r e th e G e r m a n s u r r e n d e r .2 2

T h e l a s t w a r t im e e r a c a s u a l ty o f  a S u p r e m e 

C o u r t m e r c h a n t s h ip o c c u r e d d u r in g th e o c c u p a

t io n o f J a p a n i n  N o v e m b e r 1 9 4 5 , w h e n th e 

B rockho lst L iv ingston w a s a b a n d o n e d a n d d e -LKJIHGFEDCBA

T h e J o h n  R u tle d g eZYXWVUTSRQPONMLKJIHGFEDCBA at sea, December 17,1943. For  all  the danger the Supreme Court  fleet was in  during  the 

war, it  is surprising that only a tenth were sunk in  combat, although the loss of life  was high.
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d a r e d a to ta l l o s s a f te r s e v e r e d a m a g e d u r in g a 

t y p h o o n a t O k in a w a .2 3

A  f e w  L ib e r ty  s h ip s , i n c lu d in g f i v e  w i th  th e 

n a m e s o f  J u s t ic e s , w e r e a c q u i r e d b y  th e N a v y  

a f te r l a u n c h in g . F o l lo w in g N a v y  p o l ic y  f o r  a u x

i l i a r y  v e s s e ls , th e y w e r e g iv e n th e n a m e s o f  s ta r s 

a n d c o n s te l la t io n s . UTSRQPONMLKJIHGFEDCBAF he Jam es W ilson b e c a m e th e 

Sterope ', th e D avid D avis b e c a m e th e C arina ', th e 

M elv ille W . F u ller  a n d th e N oah H . Sw ayne w e r e 

c a l le d th e C assiopeia a n d the A ridad . T h e s e f o u r 

s e r v e d h o n o r a b ly , e a r n in g a to ta l o f  e ig h t b a t t le 

s ta r s . A  f i f th ,  o r ig in a l ly  th e B en jam in C ardozo , 

w a s r e n a m e d Serpens a n d s a i le d c a r g o r u n s i n  th e 

P a c i f i c d u r in g i t s s h o r t l i f e . I n  J a n u a r y 1 9 4 5 , 

w h i le b e in g l o a d e d w i th d e p th c h a r g e s a t 

G u a d a lc a n a l , th e s h ip s u d d e n ly a n d s p e c ta c u la r ly 

e x p lo d e d , k i l l in g  m o r e th a n 2 5 0 c r e w m e m b e r s 

a n d s te v e d o r e s . T h e c a u s e o f  th e e x p lo s io n w a s 

n e v e r i d e n t i f ie d .2 4

T h is a c c o u n t c a n h ig h l ig h t o n ly th e m o r e 

d r a m a t ic s to r ie s o f  th e L ib e r ty  f le e t a n d i t s  b r a v e 

c r e w s . T h e m a jo r i ty o f  th e s h ip s n a m e d f o r  

J u s t ic e s d id  n o t s in k , b u t e v e r y o n e f a c e d e x t r a o r

d in a r y d a n g e r th r o u g h o u t th e w a r . E v e r y s h ip w a s

i n v o lv e d i n  c o m b a t s i tu a t io n s , m o s t o n  m o r e th a n 

o n e o c c a s io n . C r e w m e m b e r s w e r e k i l le d  o r  

i n ju r e d d u r in g a i r a t ta c k s , w h i le  f ig h t in g  f i r e s , i n  

a c c id e n ts , d u r in g s to r m s o r i n  e x t r e m e s o f  c o ld  

a n d h e a t . B y  a l l a c c o u n ts , th e m e r c h a n t m a r in e s 

a n d th e a r m e d g u a r d s d id  n o t r e g a r d th e m s e lv e s a s 

h e r o e s , o r e v e n a s b r a v e . T h e i r c o u n t r y w a s i n  

p e r i l , th e r e w a s a  w a r to  b e w o n , a n d th e y h a d a jo b 

to  d o . P e r h a p s th e C o u r t a n d i t s J u s t ic e s h a v e 

n e v e r b e e n h o n o r e d s o w e l l .

The Fleet After the War

T h e l a s t L ib e r ty  s h ip w a s c o m p le te d i n  M a y  

1 9 4 5 . A s th e e n d o f  th e w a r d r e w n e a r , th e 

M a r i t im e C o m m is s io n c a n c e l le d th e c o n t r a c ts f o r  

r e m a in in g s h ip s . N o w  th e r e w a s a n e x c e s s n u m 

b e r o f  m e r c h a n t s h ip s , a n d p la n s h a d to  b e m a d e 

to  a d a p t to  p e a c e t im e n e e d s . L a r g e n u m b e r s w e r e 

p u t i n  r e s e r v e . M a n y o th e r s w e r e s o ld to  p r iv a te 

c o m p a n ie s th r o u g h o u t th e w o r ld , a n d th e s e o f te n 

r e c e iv e d n e w  n a m e s . T h e H orace L urton b e c a m e 

th e R oy, th e N athan C liffo rd  b e c a m e th e A m eri

can O rio le ', th e R ufus P eckham w a s c a l le d i n  tu r nZYXWVUTSRQPONMLKJIHGFEDCBA

The LKJIHGFEDCBAR u fu s W . P e c k h a m after  the war. After  being re-fitted  for  civilian  life  all  that  remains is for  the new 

name, S e a G a le , to be painted on the side of the ship.
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Above, a scene from  the 1947 Texas City,  Texas disaster which originated in  the LKJIHGFEDCBAG ra n d c a m p , formerly  the 

B e n ja m in R . C u r tis . The explosions killed  over five hundred people and caused over one hundred million  

dollars in  damage.

th e UTSRQPONMLKJIHGFEDCBASea G ale, th e n i t  w a s N icho las a n d f in a l ly , i t  

b e c a m e th e V alian t E ffo rt.

O n e s p e c ta c u la r e v e n t i n v o lv in g  a S u p r e m e 

C o u r t s h ip o c c u r r e d a f te r th e w a r . V ctzB en jam in 

R . C urtis, b u i l t i n C a l i f o r n ia i n 1 9 4 2 , s e r v e d 

h o n o r a b ly d u r in g h o s t i l i t ie s . I t  w a s th e n s o ld to  a 

F r e n c h s h ip p in g c o m p a n y a n d r e n a m e d th e 

G randcam p. O n A p r i l  1 7 , 1 9 4 7 , th e s h ip w a s 

b e r th e d a t T e x a s C i ty , T e x a s , l o a d in g a c a r g o o f  

a m m o n iu m n i t r a te f e r t i l i z e r w h e n f i r e  b r o k e o u t i n  

th e h o ld . E f f o r ts to  c o n ta in th e f i r e  w e r e a b o r t iv e 

a n d i t  w a s d e c id e d to  to w  th e s h ip a w a y f r o m  th e 

d o c k in g a r e a . S u d d e n ly , theG randcam p b le w  u p  

in  a “ t r e m e n d o u s th u n d e r c la p”  h e a r d f o r  a h u n

d r e d m i le s .2 5 T w o  a i r p la n e s w e r e k n o c k e d o u t o f  

th e s k y  b y  th e c o n c u s s io n . F la m in g d e b r is i g n i te d 

tw o o th e r s h ip s w h ic h i n  tu r n e x p lo d e d . T h e n 

d o c k s id e s t r u c tu r e s o f  th e l a r g e M o n s a n to c h e m i

c a l p la n t w e r e d e m o l is h e d in  a  c h a in o f  r e p e t i t io u s 

e x p lo s io n s . W h e n th e f i r e  f in a l ly  b u r n e d i t s e l f

o u t , d a y s la te r , th e p la n t w a s a s h a m b le s . S e v e r a l 

o th e r s h ip s w e r e d e s t r o y e d , b u t th e G randcam p, 

n e e B en jam in R . C urtis, h a d d is a p p e a r e d c o m 

p le te ly .2 6 G e n e r a l J o n a th a n M . W a in w r ig h t , th e 

h e r o o f  B a ta a n , v is i te d th e c i ty  o n  th e d a y o f  th e 

o r ig in a l e x p lo s io n , a n d s a id : “ I  h a v e n e v e r s e e n a 

g r e a te r t r a g e d y i n  a l l m y  e x p e r ie n c e s .” 2 7 F iv e 

th o u s a n d p e o p le w e r e i n ju r e d ; m o r e th a n f i v e  

h u n d r e d w e r e k i l le d . S o m e y e a r s l a te r , a s s e e m s 

a p p r o p r ia te f o r  a h o lo c a u s t o r ig in a t in g o n a s h ip 

n a m e d f o r  a S u p r e m e C o u r t J u s t ic e , l i t ig a t io n  o n  

th e a s s ig n m e n t o f  to r t r e s p o n s ib i l t y f o r  th e t r a g

e d y r e a c h e d th e C o u r t .2 8

T im e u l t im a te ly to o k  i t s  to l l  f o r  th e r e m a in in g 

L ib e r t ie s . S o m e o f  th e s h ip s i n  “ m o th b a l ls”  w e r e 

r e a c t iv a te d d u r in g th e K o r e a n W a r ; o th e r s w e r e 

to w e d o u t to  s e a f o r  ta r g e t a n d to r p e d o p r a c t ic e . 

L a r g e n u m b e r s w e r e s im p ly s c r a p p e d a t p o r ts 

a r o u n d th e w o r ld . A  f e w  w e r e s u n k o f f  th e 

A t la n t ic o r G u l f  c o a s t a s a r t i f i c ia l r e e f s .
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T h e r e w e r e e f f o r ts to  m o d e r n iz e a  f e w  s h ip s i n  

th e r e s e r v e f le e t . A f te r  t r ia l c o n v e r s io n s o f  f o u r 

s h ip s d u r in g th e 1 9 5 0 s , a  n u m b e r o f  th e L ib e r t ie s 

w e r e m o d i f ie d b u t th e c o n v e r s io n s w e r e n e v e r 

a t te m p te d o n a l a r g e s c a le . A s  th e s h ip s r e a c h e d 

th e a g e o f  tw e n ty d u r in g th e 1 9 6 0 s , a s u r v e y w a s 

u n d e r ta k e n to  te s t th e s e a w o r th in e s s o f  th e r e

m a in in g L ib e r ty  s h ip s . I t  w a s f o u n d th a t c o r r o s io n 

w a s e x te n s iv e a n d th e m a in te n a n c e o f  th e s h ip s 

w a s b e c o m in g i n c r e a s in g ly e x p e n s iv e . R e p a i r 

w a s c o s t ly e v e n w h e n p a r ts w e r e a v a i la b le . B u t 

th e u n d e r ly in g p r o b le m w a s th e im p o s s ib i l i t y o f  

v e r i f y in g  th e i n te g r i ty o f  th e o ld  s h ip s f o r  i n s u r

a n c e p u r p o s e s . O n ly  tw o  L ib e r ty  S h ip s— n e i th e r 

f r o m  th e g r o u p n a m e d f o r  J u s t ic e s - a r e s t i l l  a f lo a t 

i n  th e i r W o r ld  W a r I I  s ta te .

T h e UTSRQPONMLKJIHGFEDCBAJerem iah O ’B rien i s a m u s e u m s h ip , 

b e r th e d a t P ie r 3  E a s t , F o r t M a s o n C e n te r , i n  S a n 

F r a n c is c o . C o m p le te ly r e s to r e d , th e O ’ B r ie n h a s 

b e e n d e c la r e d a n a t io n a l m o n u m e n t a n d i s  o n  th e 

r e g is te r o f  th e N a t io n a l T r u s t f o r  H is to r ic P r e s e r

v a t io n .2 9 I t s  E a s t C o a s t c o u n te r p a r t , th e J o h n W . 

B row n, a f te r m a n y y e a r s o f  s e r v ic e a s a  m a r i t im e 

h ig h s c h o o l i n  N e w  Y o r k  C i ty , i s n o w  b e in g 

r e f i t te d i n  B a l t im o r e , M a r y la n d . U l t im a te ly , th e 

John W . B row n w i l l  a ls o b e a  m u s e u m o p e n to  th e 

p u b l ic .3 0 B o th th e s e s h ip s a r e f u l l y  o p e r a t io n a l 

a n d o c c a s io n a l ly c r u is e to  n e a r b y p o r ts .

T h e s a g a o f  th e L ib e r ty  S h ip  i s  n o w  o v e r . F o r 

th e f i v e  y e a r s o f  W o r ld  W a r I I ,  th e s e s h ip s w e r e 

th e c r u c ia l l i n k  f r o m  th e f a c to r ie s o f  th e U n i te d 

S ta te s to  th e b a t t le f ie ld s o f  E u r o p e a n d to  th e 

i s la n d s o f  th e M e d i te r r a n e a n a n d th e P a c i f i c . 

T h o u s a n d s o f  c r e w m e m b e r s p e r is h e d i n  a w a r 

w h ic h  A m e r ic a n s b e l ie v e d w a s f o u g h t to  p r e s e r v e 

a s y s te m o f  f u n d a m e n ta l j u s t ic e , f a i r n e s s a n d 

f r e e d o m . T h e n a m e p la te s o n  th e s h ip s g a v e o n ly  

a n a m e , n o t a d e s c r ip t iv e i d e n t i f i c a t io n ; th e v a s t 

m a jo r i ty o f  th e c r e w  p r o b a b ly d id  n o t k n o w  th a t 

th e y s a i le d o n  v e s s e ls n a m e d a f te r J u s t ic e s o f  th e 

U n i te d S ta te s S u p r e m e C o u r t . T h e y m ig h t w e l l  

h a v e a g r e e d , a n d w e w i th  th e m , th a t th e n a m e s 

w e r e v e r y  s u i ta b le .

W h e n th e w a r w a s o v e r , A d m ir a l L a n d w a s 

s o m e t im e s d e f e n s iv e w h e n c r i t i c s c a r p e d a b o u t 

th e h a s t i l y - b u i l t s h ip s . “ W e d id  th e b e s t w e c o u ld 

w i th  th e to o ls w e h a d ,”  h e s a id . “ W e b u i l t th e 

s h ip s . T h e w a r w a s w o n , a n d i f  y o u  d o n’ t  l i k e  th a t , 

y o u  c a n g o  to  H e l l .” 3 1
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Justice Potter Stewart:ZYXWVUTSRQPONMLKJIHGFEDCBA 
The Unpredictable Vote

Gayle BinionaZYXWVUTSRQPONMLKJIHGFEDCBA

A t  th e t im e o f  h is a p p o in tm e n t to  th e U n i te d 

S ta te s S u p r e m e C o u r t i n  1 9 5 8 ,’ P o t te r S te w a r t 

w a s a s k e d to  d e s c r ib e h is  j u d ic ia l p h i lo s o p h y . H e 

r e s p o n d e d , “ I  l i k e  to  b e th o u g h t o f  a s a l a w y e r .” 2  

I n  a p e r s o n a l i n te r v ie w , e ig h te e n y e a r s l a te r , h e 

r e i te r a te d th is p r e f e r e n c e .3 W h e n h e a n n o u n c e d 

h is r e t i r e m e n t i n  1 9 8 1 , h e to ld  r e p o r te r s h e h o p e d 

h e w o u ld  b e r e m e m b e r e d “ a s a g o o d l a w y e r w h o  

d id  h is b e s t .”  S te w a r t w a s e s p e c ia l ly c o n c e r n e d 

h e n o t b e l a b e le d a s e i th e r a l i b e r a l o r  a c o n s e r v a

t i v e , l a b e ls r e a d i ly a t ta c h e d to  th e J u s t ic e s w i th  

w h o m  h e s e r v e d .4 T o  S te w a r t , th o s e l a b e ls s u g

g e s te d a J u s t ic e w h o a c te d u p o n h is o w n e c o -ZYXWVUTSRQPONMLKJIHGFEDCBA

Potter Stewart relaxing at home. Stewart served as 

an Associate Justice from  1958-1981. He strived to 

be remembered “ as a good lawyer who did  his best”  

throughout his career.

n o m ic , p o l i t i c a l , s o c ia l , o r r e l ig io u s v a lu e s . I n  

c o n t r a s t , h is J u s t ic e - a s - la w y e r r o le m o d e l s u g

g e s te d f o r  h im  a  j u r is t c a p a b le o f  a p p ly in g o b je c

t i v e  l e g a l r e a s o n in g to  q u e s t io n s b e f o r e th e C o u r t , 

u n in f lu e n c e d b y  h is o w n  v a lu e s . A l th o u g h S te w

a r t w a s f u l l y  a w a r e o f  th e e n o r m o u s s o c ia l , e c o

n o m ic a n d p o l i t i c a l c o n s e q u e n c e s w h ic h C o u r t d e

c is io n s m a y  h a v e , h e c o n t in u e d to  b e l ie v e o n e c o u ld , 

n e v e r th e le s s , s e t a s id e o n e’ s o w n p h i lo s o p h ic a l 

v a lu e s a s b a s e s f o r  d e c is io n m a k in g .5 I t  a p p e a r s , 

e v e n a t th e c lo s e o f  h is c a r e e r o n  th e C o u r t , S te w a r t 

h a d s u c c e e d e d i n  e lu d in g th e p ig e o n - h o le r s .6

T h e m o s t c o m m o n ly u s e d te r m s to  d e s c r ib e 

S te w a r t : “ m o d e r a te ,” 7  “ n e u t r a l ,” 8  a n d“ s w in g  v o te r ,” 9  

r e f le c t h is te n d e n c y to  v o te “ l i b e r a l”  i n  s o m e c a s e s 

a n d “ c o n s e r v a t iv e”  i n  o th e r s , a n d h is p r o p e n s i ty to  

d e f y p r e d ic t io n i n  s p e c i f i c c a s e s . C o n s t i tu t io n a l 

s c h o la r s , o f te n f r u s t r a te d i n  th e i r a t te m p t to  p in p o in t 

S te w a r t’ s i d e o lo g y , h a v e te n d e d to  i g n o r e h is  r o le o n  

th e C o u r t , h a v e a s s u m e d h is p o s i t io n s w e r e th e r e s u l t 

o f  i n c o n s is te n t o r  r a n d o m d e c is io n m a k in g , o r  h a v e 

a t te m p te d to  a s s e s s h is v o te s a lo n g a n i d e o lo g ic a l 

c o n t in u u m a s d e f in e d b y  a l l ia n c e s w i th b r e th r e n.1 0 

C a r e f u l a n a ly s is o f  S te w a r t’ s d e c is io n s , h o w e v e r , 

r e v e a ls th e r e w e r e s ig n i f i c a n t p r e d ic to r s o f  h is p o s i

t io n s o n  th e c o n t r o v e r s ia l i s s u e s o f  h is d a y , b u t th e y 

w e r e n o t n e c e s s a r i l y i n h e r e n t i n  UTSRQPONMLKJIHGFEDCBAthe substance o f  

th e l e g a l q u e s t io n s b e f o r e th e C o u r t . P r im a r y a m o n g 

h is v a lu e s , a n d e x p la n a to r y o f  m a n y o f  h is a l le g e d ly 

u n p r e d ic ta b le v o te s , w e r e h is f e r v e n t c o m m i tm e n t 

to  s ta te s’  r ig h ts a n d a n e q u a l ly s t r o n g c o m m i tm e n t 

to  n a r r o w , n o n - a n t ic ip a to r y d e c is io n m a k in g . I t  i s  

th is l a t te r o r ie n ta t io n w h ic h  c o n t r ib u te s to  h is l a w y  e r ly  

s e l f - im a g e , b u t i t  i s th e f o r m e r w h ic h r a t io n a l iz e s
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m a n y o f  h is o th e r w is e i n c o m p r e h e n s ib le d e c is io n s .

States’ Rights Federalism

T h e m o s t s ig n i f i c a n t e le m e n t i n  S te w a r t’ s  j u r is 

p r u d e n c e w a s h is c o m m i tm e n t to  s ta te s’  r ig h ts . T o  

m o s t s tu d e n ts o f  c o n s t i tu t io n a l l a w , s ta te s’  r ig h ts i s  

a r e l i c  o f  o u r d a r k e s t p a s t , a c o n s t i tu t io n a l is m th a t 

s u p p o r te d s la v e r y , c o r p o r a te o l ig o p o ly , a n d th e i n 

a b i l i t y  o f  th e f e d e r a l g o v e r n m e n t to  d e a l w i th  tw e n

t ie th - c e n tu r y p r o b le m s . T h e i d e o lo g y o f  d u a l f e d e r

a l is m , u n d e r w h ic h  th e T e n th A m e n d m e n t s to o d a s 

a  p o s i t i v e r e s t r ic t io n o n  n a t io n a l a u th o r i ty , w a s l a id  

to  r e s t i n  UTSRQPONMLKJIHGFEDCBAU .S. v . D arby L um ber" i n  1 9 4 1 , w h e n 

J u s t ic e H a r la n S to n e p r o c la im e d “ th e [ T e n th ] 

A m e n d m e n t s ta te s b u t a t r u is m  th a t a l l i s r e ta in e d 

[ b y  th e s ta te s ] w h ic h  h a s n o t b e e n s u r r e n d e r e d .”  B u t 

S te w a r t , i n  c o n t r a s t w i th  th e p r e d o m in a n t l e g a l 

th o u g h t o f  o u r a g e , a n d w i th  th e S u p r e m e C o u r t o n  

w h ic h h e s e r v e d , m a in ta in e d a  c o m m i tm e n t to  d u a l 

f e d e r a l is m , to  th e b e l ie f th a t s ta te s c o n t in u e d to  

r e ta in s u b s ta n t ia l c o n s t i tu t io n a l a u to n o m y . D is s e n t

i n g  a lo n e i n  P erez v. U .S.1 2 i n  1 9 7 1 , h e c o n c lu d e dZYXWVUTSRQPONMLKJIHGFEDCBA

Justice Stewart dissented in LKJIHGFEDCBAP e re z v . U n ite d S ta te s 

(1971), arguing that  loan-sharking was only a local 

practice. Frank  Tieri, above, is shown after his 

arrest by the FBI  in New York  on federal loan
sharking charges.

th a t l o a n - s h a r k in g w a s o n ly  a l o c a l b u s in e s s p r a c

t i c e , a n d , th e r e f o r e , d e s p i te i t s o c c u r r e n c e n a t io n

w id e , n o t s u b je c t to  c o n g r e s s io n a l r e g u la t io n . H is  

T e n th A m e n d m e n t r e a s o n in g w a s r e m in is c e n t o f  

i d e a s l a r g e ly a b a n d o n e d b y  th e C o u r t d u r in g th e e r a 

o f  F r a n k l in D . R o o s e v e l t .

S te w a r t a ls o d is s e n te d a g a in s t g u a r a n te e in g to  

d e f e n d a n ts i n  s ta te c r im in a l p r o c e e d in g s th e p r o 

te c t io n s c o n ta in e d i n  th e B i l l  o f  R ig h ts .1 3 H e 

v ie w e d th e im p o s i t io n o f  th e s e r e s t r ic t io n s o n th e 

s ta te s a s a n i n te r f e r e n c e w i th  th e i r c o n d u c t o f  th e i r 

c r im in a l j u s t ic e s y s te m s . B e c a u s e th e o p e r a t io n o f  

a  c r im in a l j u s t ic e s y s te m w a s , f o r  S te w a r t , a n e s s e n

t ia l  f u n c t io n o f  g o v e m m e n t , l a r g e ly d e f in i t io n a l o f  

a s o v e r e ig n s ta te , h e w a s e x t r e m e ly u n l ik e ly  to  

f a v o r a b r id g in g th e a u to n o m y o f  th e s ta te s i n  th is 

a r e a . H is v o te s i n  M alloy v . H ogan" B enton v . 

M ary land ," a n d D uncan v . L ou isiana" a g a in s t 

th e “ i n c o r p o r a t io n”  o f , r e s p e c t iv e ly , th e p r iv i le g e 

a g a in s t s e l f - in c r im in a t io n , th e b a n o n d o u b le j e o p

a r d y , a n d th e r ig h t to  a t r ia l b y  j u r y , a s w e l l a s h is 

v o te s m  E scobedo v . I llino is"  M irandav. A rizona ," 

a n d G ilbert v . C alifo rn ia ,1 9 a g a in s t r e s t r ic t io n s o n  

p o l ic e p r a c t ic e s i n  th e s ta te s , a l l  s p o k e to  h is c o m m i t

m e n t to  th e a u to n o m y o f  s ta te g o v e r n m e n t .2 0

H is  r e lu c ta n c e to  i n te r f e r e w i th  s ta te s’  c r im i

n a l j u s t ic e s y s te m s e x te n d e d to  e v e n th o s e c a s e s i n  

w h ic h F i r s t A m e n d m e n t r ig h ts w e r e i n  j e o p a r d y . 

D e s p i te h is u s u a l s u p p o r t f o r  th e f r e e s p e e c h r ig h ts 

o f  d e m o n s t r a to r s2 1 a n d a l le g e d p o m o g r a p h e r s ,2 2 

h e r e f u s e d to  e n jo in s ta te s f r o m  e n f o r c in g th e i r 

c r im in a l l a w s a g a in s t th e s e p e o p le . I n  C am eron v . 

Johnson ,12 G unn v . C om m ittee to E nd the W ar in  

V ietnam ,2 4 a n d E llis v. D yson,15 S te w a r t v o te d 

a g a in s t th e p r a y e d - f o r i n ju n c t io n s , n o t b e c a u s e h e 

w a s u n s y m p a th e t ic to  th e c la im s f o r s u b s ta n t iv e 

c o n s t i tu t io n a l r ig h ts u n d e r th e F i r s t A m e n d m e n t , 

b u t r a th e r , b e c a u s e h e d id  n o t b e l ie v e th e f e d e r a l 

c o u r ts o u g h t to e n jo in th e r o u t in e p r o c e s s e s o f  

c r im in a l l a w  e n f o r c e m e n t i n  th e s ta te s . H e  b e l ie v e d 

a n y r e s u l t in g i n f r in g e m e n ts o n F i r s t A m e n d m e n t 

r ig h ts f r o m  th e c h a l le n g e d p r o s e c u t io n s c o u ld b e 

r e c t i f ie d o n a p p e a l , a v ie w  n o t g e n e r a l ly s h a r e d b y  

c iv i l  l i b e r ta r ia n s . T o  th e r e la t iv e ly u n t r a in e d e y e , 

h o w e v e r , S te w a r t’ s  v o t in g  b e h a v io r i n  F i r s t A m e n d

m e n t c a s e s m a y a p p e a r to  “ s w in g”  f r o m  a l l ia n c e 

w i th  th e l i b e r a ls i n  c a s e s w h ic h r a is e o n ly  i s s u e s o f  

f r e e e x p r e s s io n to  a l l ia n c e w i th  th e c o n s e r v a t iv e s 

w h e n i n ju n c t io n s a g a in s t s ta te g o v e r n m e n t a r e i n 

v o lv e d i n  th e p r o te c t io n o f  s p e e c h r ig h ts .

H is  c o m m i tm e n t to  s ta te s’  r ig h ts a ls o e x p la in s
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Justice Stewart saw a state’ s electoral system as an integral part  of its sovereignty. He voted to uphold the 

1965 Voting  Rights Act  but  severely restricted the Attorney  General’ s authority  to reject state’ s electoral 
systems. African-American  voters,like thoseshownabovevotinginFairmontHeights,Maryland in  1962, 

were likely  to get Stewart’ s vote only in cases of flagrant  abuse of their  voting rights.

h is v e r y l im i te d  s u p p o r t f o r  v o t in g r ig h ts c la im s 

w h ic h c h a l le n g e d p o l l  ta x e s , l i te r a c y te s ts , m a la p

p o r t io n m e n t , a n d o th e r s ta te g o v e r n m e n ta l p r a c

t i c e s w h ic h d i lu te d th e p o l i t i c a l s t r e n g th o f  A f r i 

c a n - A m e r ic a n v o te r s .2 6 A l th o u g h h e u p h e ld th e 

j u r is d ic t io n o f  th e f e d e r a l c o u r ts o v e r s u c h c a s e s 

a n d s u s ta in e d th e a u th o r i ty o f  th e A t to r n e y G e n e r a l 

u n d e r th e 1 9 6 5 V o t in g R ig h ts A c t , h e s e v e r e ly 

r e s t r ic te d th e p o w e r o f  e i th e r to  r e je c t th e s ta te 

s y s te m s th e y s c r u t in iz e d .2 7 A  s ta te’ s e le c to r a l s y s

te m , l i k e  th e e n f o r c e m e n t o f  i t s  c r im in a l l a w , w a s to  

S te w a r t a n i n h e r e n t f e a tu r e o f  i t s s o v e r e ig n ty . H e 

w a s , th e r e f o r e , a p t to  s u s ta in a l l  b u t th e m o s t f la g r a n t 

a b u s e s a n d i r r a t io n a l p o l ic ie s .2 8

S te w a r t w a s l a r g e ly a lo n e i n h is v ie w s o n  

f e d e r a l is m th r o u g h th e W a r r e n C o u r t a n d th e 

e a r ly y e a r s o f  th e B u r g e r C o u r t . W ith  th e a p p o in t

m e n t o f  f o u r  J u s t ic e s b y  P r e s id e n t R ic h a r d N ix o n , 

h o w e v e r , f e d e r a l is m w a s a g a in i n  v o g u e . S te w a r t 

h a d g iv e n a s p e e c h i n  1 9 5 7 , r e c o m m e n d in g th a t 

m o s t c iv i l  l i t ig a t io n b e “ r e tu r n e d”  to  th e s ta te 

c o u r ts .2 9 I n  th e m id - n in e te e n - s e v e n t ie s , a m a jo r

i t y  o f  th e C o u r t to o k s ig n i f i c a n t s te p s i n  th a t 

d i r e c t io n i n  s e v e r a l im p o r ta n t d e c is io n s .3 0 I n

1 9 7 6 , S te w a r t a n d th e f o u r N ix o n a p p o in te e s 

f o r m e d a b a r e m a jo r i ty f a v o r in g th e a u to n o m y o f  

s ta te a n d l o c a l g o v e r n m e n ts i n  UTSRQPONMLKJIHGFEDCBAN ationa l L eague 

of C ities v. U sery.3 ' T h a t d e c is io n , w h ic h im m u

n iz e d s ta te a n d l o c a l g o v e r n m e n t f r o m  f e d e r a l 

w a g e a n d h o u r s l e g is la t io n a p p l ic a b le to o th e r 

e m p lo y e r s , w a s th e f i r s t  o f  i t s  t y p e i n  n e a r ly f o r ty  

y e a r s .3 2 S im i la r c o a l i t io n s th e n p r o c e e d e d to  

“ r e tu r n”  to  th e s ta te s a  m o d ic u m o f  a u to n o m y o v e r 

th e i r e le c to r a l a n d c r im in a l j u s t ic e p r o c e s s e s .

O n ly  a  f u l l  a p p r e c ia t io n o f  S te w a r t’ s c o m m i t

m e n t to  th e p r in c ip le s o f  s ta te s’ r ig h ts w i l l  h e lp 

o n e u n d e r s ta n d h is d e c is io n s . W h i le o th e r J u s

t i c e s w e r e c o n c e r n e d w i th  d e f in in g th e p r iv i le g e 

a g a in s t s e l f - in c r im in a t io n o r th e c o n s t i tu t io n a l 

p r in c ip le o f  o n e p e r s o n , o n e v o te , S te w a r t w a s 

m o r e c o n c e r n e d w i th  d e c id in g w h e th e r s ta te s 

s h o u ld b e r e q u i r e d to  r e s p e c t e i th e r .

The Narrow Opinion

P e r h a p s m o s t s t r ik in g i n  S te w a r t’ s j u r is p r u

d e n c e w a s h is c o m m i tm e n t to  n a r r o w , n o n - a n t ic i - 

p a to r y o p in io n s . H is  c o n s t i tu t io n a l d e c is io n m a k in g
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w a s c h a r a c te r iz e d b y  h is n a r r o w in g o f  th e i s s u e , th e 

d e c is io n , a n d th e r e m e d y . I t  w a s th is v e r y  d e l ib e r a te , 

s te p - b y - s te p p r o c e s s th a t b e s t d e f in e d h is c o n c e p t 

o f  “ l a w y e r in g .”  “ T h e l a w ,”  h e to ld  m e i n  o u r 

i n te r v ie w , “ i s a c a r e f u l p r o f e s s io n .” 3 3 D u r in g  th e 

s a m e i n te r v ie w  S te w a r t c o m m e n te d o n  th e v i r tu e o f  

th is a p p r o a c h . “ N o  o n e ,”  h e s a id , “ i s  w is e e n o u g h to  

s e e a r o u n d th e n e x t c o m e r .”  B y  c o m m i t t in g h im s e l f 

n o f u r th e r th a n w a s n e c e s s a r y to  r e s o lv e th e c a s e 

b e f o r e th e C o u r t , h e r e ta in e d c o n s id e r a b le f r e e d o m 

in  s u b s e q u e n t c a s e s . H is v o t in g p a t te r n s m a y , 

th e r e f o r e , h a v e b e e n u n iq u e a n d a p p a r e n t ly “ u n p r e

d ic ta b le ,”  b u t th e y w e r e n o t m a r k e d ly i n c o n s is te n t .

T h e h a l lm a r k o f  a S te w a r t o p in io n i s th a t a s 

m u c h a t te n t io n w a s p a id to  c la r i f y in g  w h a t w a s n o t 

b e in g d e c id e d a s w h a t w a s . T h is w a s e s p e c ia l ly t r u e 

o f  h is b e h a v io r , a n d p e r h a p s h is r o le o n  th e C o u r t , 

w h e n f a c in g th e m o s t c o n t r o v e r s ia l i s s u e s o f h is d a y . 

H is  c o n c u r r e n c e i n  UTSRQPONMLKJIHGFEDCBAB aker v. C arr,3 i w h ic h  o p e n e d 

th e f e d e r a l c o u r ts to  c a s e s o n  l e g is la t iv e m a la p p o r

t io n m e n t , v e r y  c a r e f u l ly d e ta i le d th a t o n ly  th e i s s u e s 

o f  j u r is d ic t io n , j u s t ic ia b i l i t y a n d s ta n d in g h a d b e e n 

r e s o lv e d . I n  c la s s ic S te w a r t f a s h io n , h e to o k  i s s u e 

w i th  th e l e f t a n d th e r ig h t o f  th e C o u r t , c r i t i c iz in g

b o th th e m a jo r i ty  a n d d is s e n t in g p e r s p e c t iv e s f o r  th e 

s u b s ta n t iv e c o n c lu s io n s h e b e l ie v e d th e y h a d m is

ta k e n ly s u g g e s te d h a d b e e n r e a c h e d . T h e s o c ia l ly 

d iv is iv e i s s u e o f  c a p i ta l p u n is h m e n t e l ic i te d a  s im i

l a r  “ g o  s lo w ”  r e s p o n s e f r o m  S te w a r t . I n  F urm an v , 

G eorg ia ,35 h e r e je c te d th e d e a th p e n a l ty , a s a p p l ie d , 

b e c a u s e o f  i t s “ f r e a k is h”  im p o s i t io n . U n l ik e J u s

t i c e s W il l ia m  B r e n n a n a n d T h u r g o o d M a r s h a l l , 

h o w e v e r , h e th o u g h t i t  “ u n n e c e s s a r y to  r e a c h th e 

u l t im a te q u e s t io n”  o f th e u n c o n s t i tu t io n a l i ty o f  c a p i

ta l p u n is h m e n tp e r se. S im i la r ly , a l th o u g h S te w a r t 

w a s s e e n a s a  s u p p o r te r o f  th e m e d ia w h e n h e v o te d 

a g a in s t e n jo in in g th e p u b l ic a t io n o f  e x c e r p ts f r o m  

th e LKJIHGFEDCBAP e n ta g o n P a p e rs , w h ic h  d e ta i le d g o v e r n m e n ta l 

a c t iv i ty  d u r in g th e V ie tn a m  w a r , i t  w a s b e c a u s e l i t t le  

a t te n t io n w a s p a id to  w h a t h e a c tu a l ly s a id i n  h is 

o p in io n . I n  N ew Y ork T im es v. U .S.,3 6 S te w a r t 

d e c id e d o n ly  th e q u e s t io n o f  th e c o n s t i tu t io n a l i ty o f  

p r io r  r e s t r a in t i n  th e c a s e a t b a r , u n d e r th e n e x is t in g 

l a w . H e s p e c i f i c a l ly l e f t  o p e n th e p o s s ib i l i t y o f  p o s t 

p u b l ic a t io n c r im in a l c h a r g e s a g a in s t T h e N e w Y o rk  

T im e s a n d T h e W a sh in g to n P o s t. H e f u r th e r 

a l lo w e d f o r l e g is la t io n w h ic h w o u ld p e r m i t s u c h 

i n ju n c t io n s i n  th e f u tu r e . F in a l ly , i n  F last v .ZYXWVUTSRQPONMLKJIHGFEDCBA

The inauguration  of Richard  Nixon as President January 20, 1969, led to changes in  the Supreme Court  

as Nixon appointed four  new Justices during  his first  term. The states’ rights  Potter Stewart advocated in  

dissent during  the W arren  Court  was in  vogue during  the Burger  Court  years.
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Marian  Reynolds, on the floor  of the Kansas House of Representatives in 1975. Mrs. Reynolds was eight 

months pregnant when this photo was taken and planned to remain at work  as long as possible. Justice 

Stewart wrote two decisions on pregnancy in  the workplace in  1974. In  the first,  he rejected a mandatory 

maternity  leave. In  the second, he upheld discrim ination  against pregnancy in  a state disability  plan.UTSRQPONMLKJIHGFEDCBA

C ohen,31 S te w a r t c o n c u r r e d w i th  th e f in d in g  o f  th e 

C o u r t th a t p la in t i f f s h a d s ta n d in g “ a s ta x p a y e r s ,”  to  

c h a l le n g e a f e d e r a l s ta tu te w h ic h , in ter a lia , p r o

v id e d f u n d s f o r  s e c ta r ia n e d u c a t io n a l i n s t i tu t io n s . I n  

h is c o n c u r r e n c e , h e s t r e s s e d th e m e r i ts o f  t h e c a s e 

h a d n o t b e e n r e a c h e d . “ O n ly ”  th e q u e s t io n o f  

ta x p a y e r s ta n d in g h a d b e e n r e s o lv e d , a n d o n ly  w i th  

r e s p e c t to  e x p e n d i tu r e s a l le g e d ly i n  v io la t io n o f  th e 

E s ta b l is h m e n tC la u s e o f th e F i r s tA m e n d m e n t . S te w

a r t w a s c a r e f u l to  p o in t o u t th a t F ro th ingham v. 

M ellon™ h a d n o t b e e n o v e r r u le d a n d th e C o u r t h a d 

n o t o p e n e d t h e d o o r s o f  th e f e d e r a l c o u r ts to  a l l  o f  th e 

g r ie v a n c e s o f  ta x p a y e r s .3 9

S te w a r t’ s  u n iq u e a b i l i t y  to  n a r r o w  d e c is io n s a n d 

s u b s e q u e n t ly to  d is t in g u is h s e e m in g ly s im i la r c a s e s 

m a d e h im  a c r i t i c a l f ig u r e o n th e C o u r t . H is w a s 

o f te n th e p iv o ta l , t ie - b r e a k in g f i f th  v o te i n  c o n t r o

v e r s ia l d e c is io n s . S te w a r t w a s a b le to  d is t in g u is h 

p r e t r ia l h e a r in g s f r o m  c r im in a l t r ia ls w i th  r e s p e c t to  

th e a c c e s s o f  th e p r e s s . I n  G annett v. D eP asqua le40 

h e w r o te f o r  a m a jo r i ty  o f  f i v e  th a t j u d g e s m a y c lo s e 

hearings, b u t i n  R ichm ond N ew spapers v. V ir 

g in ia ,4 ' h e c o n c u r r e d w i th  th e C o u r t h o ld in g th a t

tr ia ls m u s t o r d in a r i l y b e o p e n . I n  C leveland 

B oard of E duca tion v. L aF leuF ^m 1 9 7 4 , h e w r o te 

th e C o u r t o p in io n r e je c t in g a m a n d a to r y f i f th -  

m o n th m a te r n i ty l e a v e p o l ic y  f o r  e le m e n ta r y s c h o o l 

te a c h e r s , b u t s h o r t ly th e r e a f te r h e w r o te th e 

G edu ld igv. A ie llo43 d e c is io n , u p h o ld in g d is c r im i

n a t io n a g a in s t p r e g n a n c y i n  a  s ta te d is a b i l i t y  p la n . 

O n  o th e r o c c a s io n s , S te w a r t w r o te b o th theB rew er 

v. W illiam s44 a n d R hode Is land v. Inn is45 d e c i

s io n s , d is t in g u is h in g s q u a d - c a r c o n v e r s a t io n s b y  

p o l ic e d e s ig n e d to e l ic i t i n f o r m a t io n f r o m  th e 

s u s p e c t - p a s s e n g e r f r o m  th o s e w h ic h  o n ly  r e s u l t i n  

a l le g e d ly v o lu n ta r y a n d u n f o r e s e e a b le c o o p e r a

t io n  w i th  th e p o l ic e . F in a l ly , S te w a r t w a s th e o n ly  

J u s t ic e to  r e j  e c t a f f i r m a t iv e a c t io n p r o g r a m s s p o n

s o r e d b y  g o v e r n m e n t in  R egents of the U niversity 

ofC a lifo rn iav. B akke46 andF u llilovev. K lu tzn ick, 

4 7 b u t to  u p h o ld a p r iv a te p la n f o s te r e d b y  K a is e r 

A lu m in u m  C o r p o r a t io n i n  W eber.4*

H is  te n d e n c y to  d is t in g u is h r e la te d i s s u e s , a n d 

to  r e n d e r e x c e p t io n a l ly n a r r o w a n d te n ta t iv e d e c i

s io n s , a ls o h e lp s to  e x p la in S te w a r t’ s j u r is p r u

d e n c e i n  r a c ia l e q u a l i ty c a s e s w h e r e h e w a s f a r
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A  police cruiser patrolling  the empty streets of  Detroit.  In  two cases, Stewart distinguished between squad- 

car conversations designed by  the police to  elicit  information  and those that  result in  voluntary  cooperation.

m o r e l i k e ly  to  s u p p o r t r a c ia l e q u a l i ty i n  th e a p p l i

c a t io n o f  s ta tu to r y l a w  th a n i n  c o n s t i tu t io n a l d e c i

s io n s . B e c a u s e th is i s  a n a r e a o f  d e c is io n m a k in g 

i n  w h ic h b o th c o n s t i tu t io n a l j u r is p r u d e n c e a n d 

s ta tu to r y i n te r p r e ta t io n h a v e e a c h b e e n a s ig n i f i

c a n t p a r t o f  th e C o u r t’ s a g e n d a , i t  i s p o s s ib le to  

c o m p a r e S te w a r t’ s v o t in g b e h a v io r i n  c o n s t i tu

t io n a l c a s e s w i th  th o s e d e c id e d u n d e r f e d e r a l 

s ta tu te s a n d to  a n a ly z e th e p a t te r n w h ic h  e m e r g e s . 

I n  c a s e s o n c o n s t i tu t io n a l l a w , S te w a r t w a s d is

t in c t ly  m o r e c o n s e r v a t iv e th a n w e r e th e o th e r 

J u s t ic e s w i th  w h o m  h e s e r v e d o n th e S u p r e m e 

C o u r t . I n  c o n t r a s t , i n  c a s e s a p p ly in g f e d e r a l c iv i l  

r ig h ts s ta tu te s , s u c h a s th e 1 9 6 4 C iv i l  R ig h ts A c t , 

th e 1 9 6 5 V o t in g  R ig h ts A c t , th e 1 9 6 8 O p e n H o u s

i n g  A c t , a s w e l l a s th e p o s t c iv i l  w a r s ta tu te s , 

S te w a r t’ s s u p p o r t f o r  th e c la im s o f  th e A f r ic a n - 

A m e r ic a n p la in t i f f s  i s  n e a r ly i d e n t ic a l to  th e C o u r t 

a s a w h o le .4 9 A  v e r y p e r s u a s iv e e x p la n a t io n f o r  

th is p h e n o m e n o n r e f le c ts b a c k o n  S te w a r t’ s c o n

c e r n a b o u t o u r l a c k  o f  w is d o m  “ to  s e e a r o u n d th e 

n e x t c o m e r .” S ta tu to r y i n te r p r e ta t io n s b y  th e 

C o u r t m a y e a s i ly b e c h a n g e d b y  C o n g r e s s i f  th e y 

a r e s e e n a s e i th e r f a u l ty  o r  i n a d v is a b le . C o n s t i tu

t io n a l d e c is io n s h a v e a c e r ta in p e r m a n e n c e . N o t 

o n ly  i s i t  r a r e f o r  th e S u p r e m e C o u r t to  o v e r r u le 

i t s e l f , th e p o l i t i c a l p r o c e s s o f  c o n s t i tu t io n a l a m e n d

m e n t i s  a r d u o u s a n d , c o n s e q u e n t ly , r a r e ly u s e d . A  

j  u d ic ia l c o n c e r n a b o u t f le x ib i l i t y  f o r  c h a n g e , a  s t r o n g 

m o t iv a t in g p r in c ip le u n d e r ly in g S te w a r t’ s p r e f e r

e n c e f o r  n a r r o w n e s s , m a y a s w e l l l e a d d i r e c t ly to  a 

g r e a te r s e n s e o f  i n te r p r e ta t iv e f r e e d o m w h e n a p p ly

i n g  s ta tu to r y r a th e r th a n c o n s t i tu t io n a l l a w .

Assessing Stewart’sZYXWVUTSRQPONMLKJIHGFEDCBA 

Jurisprudence

N o  r e t r o s p e c t iv e o n a l a te J u s t ic e w o u ld b e 

c o m p le te w i th o u t a n a s s e s s m e n t o f  th e q u a l i ty  o f  h is 

c o n s t i tu t io n a l j u r is p r u d e n c e . S te w a r t r a te s h ig h  o n  

i n te l le c t , l u c id i ty , a n d j u d ic ia l c a n d o r . O p in io n s 

w r i t te n b y  S te w a r t a r e n e v e r d i f f i c u l t  to  d e c ip h e r ; 

th e y a r e s h o r t , c r is p , a n d to  th e p o in t . I n  th is r e s p e c t , 

h e r i v a ls th e c r a f ts m a n s h ip o f  th e l a te J u s t ic e s J o h n 

M a r s h a l l H a r la n , a n d R o b e r t H . J a c k s o n .5 0

S te w a r t’ s J u s t ic e - a s - la w y e r r o le i s , h o w e v e r , 

a  p r o b le m a t ic c o n c e p t . I t  r e s ts o n  th e a s s u m p t io n 

th a t e a c h c la u s e o f  th e C o n s t i tu t io n h a s a n u n a m
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b ig u o u s , o b je c t iv e m e a n in g . I f  t h is w e r e s o , th e n 

o n e m ig h t a p p ly th e C o n s t i tu t io n th e w a y o n e 

w o u ld  a p p ly a  c o m m e r c ia l c o d e : p la c e th e f a c ts o f  

th e c a s e a lo n g s id e th e a p p l ic a b le “ r u le s”  a n d a u to

m a t ic a l ly r e a c h a “ c o r r e c t”  l e g a l c o n c lu s io n . B u t 

th is m e c h a n ic a l j u r is p r u d e n c e , s o te n a c io u s ly e m 

b r a c e d b y , a m o n g o th e r s , th e l a te J u s t ic e O w e n 

R o b e r ts , i s r a r e ly p o s s ib le . T h e C o n s t i tu t io n’ s 

c la u s e s o n  f r e e d o m o f  s p e e c h , d u e p r o c e s s o f  l a w , o r 

e q u a l p r o te c t io n d o  n o t a d m i t o f  l e x ic a l d e f in i t io n . 

F e w  o f  i t s p r o v is io n s d o . T h e C o n s t i tu t io n m u s t 

b e i n te r p r e te d , a n d in  o r d e r to  d o  th a t a  j u r is t m u s t 

i d e n t i f y  th e v a lu e s u n d e r ly in g th e w o r d s . S te w a r t 

r e g u la r ly s h ie d a w a y f r o m  c o n s t i tu t io n a l th e o r iz

i n g , p e r h a p s o u t o f  f e a r o f  i t s  b e in g m is c o n s t r u e d 

a s th e s u b v e r s io n o f  th e t r u e C o n s t i tu t io n in  f a v o r 

o f  h is o w n  im a g e th e r e o f . B u t a  J u s t ic e m u s t b e a t 

l e a s t a b i t o f  a p o l i t i c a l th e o r is t f o r h is o r h e r 

ju d g m e n ts to  b e p e r s u a s iv e .

S te w a r t’ s c o m m i tm e n t to s ta te s’ - r ig h ts - o r i - 

e n te d f e d e r a l is m s ig n i f i c a n t ly i n f lu e n c e d h is j u 

r i s p r u d e n c e . B u t i t  w a s n e v e r c le a r th a t th is 

c o m m i tm e n t f lo w e d f r o m  a n a p p r e c ia t io n o f  th e 

v a lu e s i n  o u r s y s te m o f  f e d e r a l is m . O u r f e d e r a l 

d iv is io n o f  p o w e r c a n b e u n d e r s to o d to : ( 1 ) 

p r o m o te d e m o c r a c y b y  a l lo w in g d e c is io n s to  b e 

m a d e b y  th o s e w h o  w o u ld  b e a f f e c te d b y  th e m ; ( 2 ) 

f a c i l i ta te g o o d g o v e r n a n c e b y  p e r m i t t in g p r o b

l e m s to  b e r e s o lv e d a t th e l o w e s t l e v e l o f  g o v e r n

m e n t e q u a l to  th e ta s k ; ( 3 ) e n c o u r a g e th e s o lv in g 

o f  s o c ia l p r o b le m s b y  a l lo w in g s ta te s to  b e l a b o

r a to r ie s f o r  e x p e r im e n ta t io n ; a n d ( 4 )  m in im iz e t h e 

o p p o r tu n i ty f o r  o p p r e s s iv e g o v e r n m e n t th r o u g h a 

d iv is io n o f p o w e r s . T h a tb e in g s o ,o n e w o u ld h a v e 

g r e a t d i f f i c u l ty  u n d e r s ta n d in g w h y  th e r e s t r ic t io n 

o f  i n d iv id u a l r ig h ts u n d e r th e F o u r te e n th A m e n d

m e n t w a s d ic ta te d b y  f e d e r a l is m . E x c e p t i n  r a r e 

i n s ta n c e s , b r o a d ly d e f in e d in d iv id u a l r ig h ts a r e 

u n l ik e ly  to  i n te r f e r e w i th  th e v a lu e s th a t u n d e r l ie 

f e d e r a l is m . Y e t S te w a r t te n d e d to  b e g in e v e r y 

F o u r te e n th A m e n d m e n t a n a ly s is w i th  a  p r e s u m p

t io n  o f  s ta te s o v e r e ig n ty .

T h e c o m m i tm e n t to  th e n a r r o w , n o n - a n t ic ip a - 

to r y  d e c is io n m a k in g p r o c e s s , th e e le m e n t o f  th e 

J u s t ic e - a s - la w y e r m o d e l m o s t c h a r a c te r is t ic o f  

S te w a r t , i s s im i la r ly  p r o b le m a t ic . A  d is t in c t io n 

m u s t b e d r a w n b e tw e e n th e C o u r t d e c id in g n o  

m o r e th a n i s  b e f o r e i t  i n  th e c a s e a t b a r , o n th e o n e 

h a n d , a n d c h o o s in g to  r e s o lv e th e c a s e w i th  th e 

n a r r o w e s t p o s s ib le r e a s o n in g , o n  th e o th e r . T h e 

v i r tu e o f  th e f o r m e r i s  c le a r . A s  S te w a r t s a id i n  h is

in te r v ie w , i s s u e s n o t f u l l y  l i t ig a te d i n  th e a d v e r

s a r y p r o c e s s s h o u ld n o t b e d is p o s e d o f  p r e m a

tu r e ly . W h e n i n s u f f i c ie n t l i g h t  i s  c a s t o n  a n i s s u e , 

th e C o u r t m ig h t w e l l c o m e to  th e w r o n g c o n c lu

s io n . B u t th is k in d  o f  ju d ic ia l r e s t r a in t s h o u ld n o t 

b e c o n f u s e d w i th  r e s o lv in g a c o n s t i tu t io n a l i s s u e 

w i th  th e n a r r o w e s t p o s s ib le l a w y e r ly r e a s o n in g . 

T o d o th e l a t te r i s to f o c u s o n th e t r e e s a n d 

s o m e t im e s m is s th e f o r e s t .

E x c e s s iv e ly n a r r o w r e a s o n in g b r e e d s u n p r e

d ic ta b i l i t y  i n  th e l a w . O n e d o e s n o t k n o w  h o w  th e 

C o u r t w i l l  r e s o lv e th e n e x t c a s e . I t  a ls o p r o v id e s 

l i t t le  g u id a n c e f o r  j u d g e s f a c e d w i th  s im i la r o r  

r e la te d c a s e s i n  th e l o w e r c o u r ts ; a n d t h a t , in  tu r n , 

p r o m o te s a l a c k o f  u n i f o r m i ty i n  th e d e c is io n s 

m a d e i n  d i f f e r e n t j u r is d ic t io n s . T h o s e a r e p r a c t i

c a l p r o b le m s .

B u t  th e r e i s  a m o r e s e r io u s p h i lo s o p h ic a l p r o b

le m . R e s o lv in g c o n s t i tu t io n a l c a s e s i n  th e n a r

r o w e s t p o s s ib le m a n n e r , l i k e  th e c o n c e p t o f  m e

c h a n ic a l j u r is p r u d e n c e , s u g g e s ts th a t th e C o n s t i

tu t io n  i s  s im p ly  a  l e g a l c o d e r e q u i r in g n o  th e o r e t i

c a l e x e g e s is a n d /o r th e d e v e lo p m e n t o f  c o n s t i tu

t io n a l th e o r y i s  to  b e a v o id e d w h e n e v e r p o s s ib le . 

T h is d e p r iv e s b o th th e p e o p le a n d th e i r p o l i t i c a l 

le a d e r s o f  th e o p p o r tu n i ty to q u e s t io n a n d to  

d e b a te th e v i r tu e o f  o u r c o n s t i tu t io n a l s y s te m a n d 

l e g a l v a lu e s . A n d  th e f a i lu r e to  p la c e c o n s t i tu

t io n a l q u e s t io n s i n  a b r o a d c o n te x t r e s u l ts i n  

i n e q u i t ie s i n  th e d is p o s i t io n o f  c a s e s .

T h e f o l l y  o f  e x c e s s iv e n a r r o w n e s s i s  p a r t ic u

l a r ly  a p p a r e n t i n  c a s e s i n v o lv in g  g e n d e r d is c r im i

n a t io n a n d d is c r im in a t io n a g a in s t p r e g n a n t w o m e n . 

A n d  i t  m a y b e h e r e S te w a r t h a s le f t h is m o s t 

p e r m a n e n t m a r k o n  c o n s t i tu t io n a l j u r is p r u d e n c e . 

B e c a u s e S te w a r t f a v o r e d a n o n d o c t r in a l c o u r s e , 

h e w o u ld  n o t d e f in e g e n d e r a s a  “ s u s p e c t c la s s i f i

c a t io n”  w h e n f o u r  c o m p a r a t iv e ly l i b e r a l J u s t ic e s 

v o te d to  d o  s o i n  1 9 7 3 .5 1 A s  a r e s u l t , th e r e w a s n o t 

th e n a u n i f o r m ,5 2 a n d th e r e s t i l l i s n o t n o w , a 

r e l ia b le , s ta n d a r d f o r  r e v ie w in g s u c h c a s e s .5 3 S im i

la r ly , th e tw o  c o n s t i tu t io n a l c a s e s o n  c h i ld - b e a r

i n g  l e a v e UTSRQPONMLKJIHGFEDCBA(L aF leur a n d G edu ld ig ), i n  w h ic h th e 

m a jo r i ty o p in io n s w e r e b o th w r i t te n b y  S te w a r t , 

w e r e r e s o lv e d b y  e n t i r e ly d i f f e r e n t r e a s o n in g a n d 

r e a c h e d c o n t r a r y c o n c lu s io n s . I n  th e b r o a d v ie w , 

th e i s s u e i n  b o th w a s th e u n c o n s t i tu t io n a l i ty o f  th e 

s ta te s’  d is f a v o r o f  p r e g n a n c y v is - a - v is o th e r te m 

p o r a r y “ d is a b i l i t ie s .”  I n  a n a l te r n a t iv e a n d e v e n 

b r o a d e r p e r s p e c t iv e , a p e r s p e c t iv e e s c h e w e d b y  

th e C o u r t , th e i s s u e w a s g e n d e r d is c r im in a t io n .
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P o t te r S te w a r t’ s r e lu c ta n c e to  v ie w  s e x d is

c r im in a t io n , l i k e  r a c e d is c r im in a t io n , a s “ s u s

p e c t ,”  p r e v e n te d th e C o u r t f r o m  d o in g s o n e a r ly 

tw e n ty y e a r s a g o . I t  i s  th u s p e r h a p s a  g r e a t i r o n y  o f  

h is to r y th a t h is r e t i r e m e n t f r o m  th e C o u r t i n  1 9 8 1 

p a v e d th e w a y  f o r  th e a p p o in tm e n t o f  J u s t ic e S a n d r a 

D a y O ’ C o n n o r , th e f i r s t , a n d to  d a te o n ly , w o m a n to  

s e r v e o n th e U .S . S u p r e m e C o u r t .
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P r e s s , 1 9 7 1 ) .

5  I n te r v ie w  w i th  a u th o r , supra n o te 3 .

6  S e e , e .g . , J o s e p h B is h o p , J r . , “ T h e W a r r e n C o u r t 

i s N o t L ik e ly  to  b e O v e r r u le d” , i n  L e o n a r d W . L e v y , 

e d . T he Suprem e C ourt U nder E arl W arren ( N e w  

Y o r k :  Q u a d r a n g le , 1 9 7 2 ) :9 5 , c o m m e n t in g th a t S te w a r t 

a n d W h i te “ a r e tw o  w h o c a n n o t e v e n r o u g h ly b e c la s

s i f ie d  a s c o n s e r v a t iv e o r  l i b e r a l .”  S te a m e r , supra n o te 

4 , a t p . 2 6 2 , o f f e r e d th e o b s e r v a t io n th a t S te w a r t w a s 

“ n o t e a s i ly c a te g o r iz e d a s c o n s e r v a t iv e o r l i b e r a l , b u t 

f o r  th e m o s t p a r t o n th e s id e o f  r e s t r a in t .”

7  G le n d o n S c h u b e r t , “ J u d ic ia l A t t i tu d e s a n d V o t 

i n g B e h a v io r : T h e 1 9 6 1 T e r m o f  th e U n i te d S ta te s 

S u p r e m e C o u r t” , 2 8 L aw and C ontem p. P rob . 1 2 6

( 1 9 6 3 ) . I n  th e s a m e a r t ic le , S c h u b e r t r e f e r r e d to  S te w

a r t a s , “ th e m o s t t y p ic a l m e m b e r o f  th e C o u r t ,”  a t p .  

1 3 7 .

’ R o h d e a n d S p a e th ,supra n o te 4 , a t p . 1 4 4 .

9  T h e te r m  “ s w in g”  v o te r im p l ie s a f lu id i ty  w i th  

r e s p e c t to  th e J u s t ic e s w i th  w h o m  h e w o u ld v o te i n  

d i f f e r e n t c a s e s . S te a m e r ,supra n o te 4 , a t p . 2 6 2 , h a s 

s u g g e s te d th a t , “ W ith  n o ta b le e x c e p t io n s , p a r t ic u la r ly 

i n  th e a r e a s o f  d e s e g r e g a t io n a n d f r e e d o m o f  s p e e c h , 

S te w a r t h a s g e n e r a l ly b e e n f o u n d i n  th e c o n s e r v a t iv e 

b lo c v o t in g a g a in s t th e C h ie f J u s t ic e ( W a r r e n ) a n d th e 

c lu s te r o f  l ib e r a ls ,”  A b r a h a m , supra n o te 4 , a t p . 2 7 3 , 

i n a s im i la r v e in , h a s c o m m e n te d th a t d e s p i te h is 

“ l ib e r a l is m”  o n f r e e d o m o f  e x p r e s s io n , S te w a r t h a s 

te n d e d to  f a v o r th e g o v e r n m e n t i n  c r im in a l c a s e s a n d 

h e n c e v o te w i th  th e c o n s e r v a t iv e s o n those i s s u e s . 

B u t i n  c o n t r a s t , w i th  r e s p e c t to  h is q u a l i ty a s a “ s w in g”  

v o te r , F r e d R o d e l l , " I t  i s th e E a r l W a r r e n C o u r t " , in  

L e v y , supra n o te 6 , a t p . 1 4 8 , o b s e r v e d , “ J u s t ic e 

S te w a r t , w e t t in g h is to e s i n  th e w a te r s o f  c o n s t i tu t io n a l 

c o n t r o v e r s y , . . . s ta r te d , a b i t c a u t io u s ly a t f i r s t , to  

f o l lo w  m ore often than no t, th e B la c k - D o u g la s - W a r - 

r e n - B r e n n a n l i n e .”  ( e m p h a s is a d d e d ) .

1 0 A l th o u g h s c h o la r ly a t te n t io n to  S te w a r t h a s b e e n 

r e la t iv e ly m in im a l , th o s e w h o  h a v e a t te m p te d to  “ p la c e”  

S te w a r t w i th in  th e p h i lo s o p h ic a l s p e c t r u m o f  th e C o u r t 

h a v e d is a g r e e d o n h is e x a c t “ l o c a t io n .” S e e , e .g . 

S te a m e r , supra n o te 4 , a r g u in g th a t S te w a r t h a d b e e n 

m o r e l i b e r a l th a n J u s t ic e s H a r la n o r W h i t ta k e r . S e e , 

a ls o , R o d e l l ,supra n o te 9 , c o n c lu d in g th a t S te w a r t w a s 

“ m o r e l i k e ly  th a n n o t”  to  b e a m o n g th e l i b e r a ls . I n  

c o n t r a s t , A b r a h a m , supra n o te 4 , a t p . 2 7 3 v ie w e d 

S te w a r t a s a “ p r o g r e s s iv e c o n s e r v a t iv e o r m o d e r a te ly 

l ib e r a l .”

1 1 3 1 2 U .S . 1 0 0 , 1 2 4 ( 1 9 4 1 ) .

1 2 4 0 2 U .S . 1 4 6 , 1 5 7 ( 1 9 7 1 ) .

1 3 T h e o n e n o ta b le e x c e p t io n w a s S te w a r t’ s s u p p o r t 

f o r  th e r ig h t to  c o u n s e l f o r  i n d ig e n ts in  s ta te c r im in a l 

p r o c e e d in g s b e c a u s e h e th o u g h t i t  e s s e n t ia l f o r  a f a i r  

d e te r m in a t io n o f  g u i l t . S e e , G ideon v . W ainw righ t 

3 7 2 U .S . 3 3 5 ( 1 9 6 3 ) a n d A rgersinger v. H am lin 4W 1 

U .S . 2 5 ( 1 9 7 2 ) .

1 4 3 7 8 U .S . 1 ( 1 9 6 4 ) .

1 5 3 9 5 U .S . 7 8 4 ( 1 9 6 9 ) .

1 6 3 9 1 U .S . 1 4 5 ( 1 9 6 8 ) .

1 7 3 7 8 U .S . 4 7 8 ( 1 9 6 4 ) .

,83 8 4 U .S . 4 3 6 ( 1 9 6 6 ) .

1 9 3 8 8 U .S . 2 6 3 ( 1 9 6 7 ) .

2 0 F o r s o m e o f  th e c o m p le x i t ie s o f  S te w a r t’ s a p p l i

c a t io n o f  B i l l  o f  R ig h ts’ p r in c ip le s to  s ta te c r im in a l 

c a s e s , s e e a ls o h is p o s i t io n s in W illiam s v . F lo r ida  

3 9 9 U .S . 7 8 ( 1 9 7 0 ) , A podaca v. O regon 406 U .S . 4 0 4 

( 1 9 7 2 ) , a n d Johnson v . L ou isiana406 U .S . 3 5 6 ( 1 9 7 2 ) . 

I n  W illiam s h e v o te d in  f a v o r o f  a l lo w in g th e s ta te s to  

e m p a n e l s m a l l j u r ie s b u t d is s e n te d a g a in s t p e r m i t t in g 

th e s ta te s to  r e ly  o n c o n v ic t io n s r e a c h e d b y  n o n - u n a n i - 

m o u s j u r ie s inA podacaandJohnson . J u r y u n a n im i ty , 

i n  c o n t r a s t w i th  i t s s iz e , w a s , i n  S te w a r t’ s v ie w , a n 

“ e s s e n t ia l e le m e n t”  o f  th e S ix th A m e n d m e n t , a n d , 

th e r e f o r e , a p p l ic a b le to th e s ta te s u n d e r D uncan , a 

d e c is io n f r o m  w h ic h h e h a d d is s e n te d . P e r h a p s th e 

m o s t s ig n i f i c a n t a p p a r e n t d e p a r tu r e f r o m  S te w a r t’ s 

r e lu c ta n c e to  i n te r f e r e w i th  s ta te c r im in a l p r o c e d u r e s 

w a s h is o p in io n f o r th e C o u r t inC rist v . B retz 4 3 7 U .S .
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2 8 ( 1 9 7 8 ) . U n d e r th is r u l in g , th e s ta te s a r e r e q u i r e d to  

f o l lo w  th e f e d e r a l t r ia l r u le th a t j e o p a r d y a t ta c h e s 

w h e n th e j u r y  i s e m p a n e le d a n d s w o r n . D e s p i te h is 

d is s e n t i n  UTSRQPONMLKJIHGFEDCBAB enton v . M ary land395 U .S . 7 8 4 ( 1 9 6 9 ) 

w h ic h “ i n c o r p o r a te d”  th e F i f th  A m e n d m e n t’ s p r o h ib i

t io n o n d o u b le j e o p a r d y a g a in s t th e s ta te s , S te w a r t 

f o u n d i t  n e c e s s a r y u n d e r th e d u e p r o c e s s c la u s e to  

r e q u i r e th a t th e s ta te s i n te r p r e t th e g u a r a n te e s im i la r ly . 

H e s t r e s s e d i n  h is o p in io n th a t th e “ e m p a n e le d a n d 

s w o r n”  r u le w a s a n “ i n te g r a l p a r t o f  th e c o n s t i tu t io n a l 

g u a r a n te e a g a in s t d o u b le j e o p a r d y”  a n d th a t th e s ta te s 

w e r e , th e r e f o r e , p r o h ib i te d f r o m  a t ta c h in g j e o p a r d y a t 

a l a te r p o in t i n  th e t r ia l p r o c e s s ( 4 3 7 U .S . 2 8 , a t 3 8  

( 1 9 7 8 ) ) . I n  s u m , S te w a r t’ s r e lu c ta n c e to  a p p ly B i l l  o f  

R ig h ts p r o v is io n s to  th e s ta te s u n d e r th e F o u r te e n th 

A m e n d m e n t i s n o t n e c e s s a r i l y a c c o m p a n ie d b y  a n a r

r o w  r e a d in g o f  th e c o n s e q u e n c e s o f  th e i r i n c o r p o r a

t io n . F e d e r a l r u le s o f  a p p l ic a t io n o f  th e B i l l  o f  R ig h ts , 

i f  “ i n te g r a l”  o r “ e s s e n t ia l”  w e r e , i n  S te w a r t’ s v ie w , 

a p p l ic a b le to  th e s ta te s .

2 1 S e e , e .g . , E dw ards v . South C aro lina 3 7 2 U .S . 

2 2 9 , ( 1 9 6 3 ) , C ohen v. C alifo rn ia 4 0 3 U .S . 1 5 ( 1 9 7 1 ) , 

C oates v. C inc inna ti 402 U .S. 611 (1971), P alm er v. 

E uclid 4 0 2 U .S . 5 4 4 ( 1 9 7 1 ) , Schach t v . U .S. 3 9 8 U .S . 

5 8 ( 1 9 7 0 ) , a n d Spence v. W ash ing ton 4 1 8 U .S . 4 0 5 

( 1 9 7 4 ) .

2 2 S e e , e .g . , Jenkins v . G eorg ia 4 1 8 U .S . 1 5 3 

( 1 9 7 4 ) , H and ing v. U .S. 4 1 8 U .S . 8 7 (\974),M iller v . 

C alifo rn ia 4Y 3 U .S . 1 5 ( 1 9 7 3 ) , P aris A du lt T heatre v . 

Sla ton 4 1 3 U .S . 4 9 ( 1 9 7 3 ) , U .S. v . T w elve 200-foo t 

R eels of Super 8 m .m . F ilm  4 1 3 U .S . 1 2 3 ( 1 9 7 3 ) , U .S. 

v. O rito 4 1 3 U .S . 1 3 9 ( 1 9 7 3 ) , K ap lan v . C alifo rn ia 

4 1 3 U .S . 1 1 5 (1973),H eller v. N ew Y ork4U 3 U .S . 4 8 3 

( 1 9 7 3 ) , A lexander v . V irg in ia  4 1 3 U .S . 8 3 6 ( 1 9 7 3 ) , 

P ap ish v. B oard of C ura to rs of the U niversity of M is

souri 4 1 0 U .S . 6 6 7 (\973),K o is v. W isconsin 4 0 8 U .S . 

2 2 9 ( 1 9 7 2 ) ,M ishkin v. N ew Y ork 3 8 3 U .S . 5 0 2 ( 1 9 6 6 ) , 

G inzburg v. U .S. 3 8 3 U .S . 4 6 3 ( 1 9 6 6 ) , Jacobellis v. 

O hio 3 7 8 U .S . 1 8 4 ( 1 9 6 4 ) , A Q uantity of B ooks v . 

K ansas 3 7 8 U .S . 2 0 5 ( 1 9 6 4 ) , B antam B ooks, Inc v. 

Sullivan 3 7 2 U .S . 5 8 ( 1 9 6 3 ) , M anua l E nterp r ises v. 

D ay 3 7 0 U .S . 4 7 8 ( 1 9 6 2 ) , andK ingsley In terna tiona l 

P ictu res C orp . v . R egents 3 6 0 U .S .6 8 4 ( 1 9 5 9 ) .

2 3 3  8 1 U .S . 7 4 1 ( 1 9 6 5 ) .

2 4 3 9 9 U .S . 3 8 3 ( 1 9 7 0 ) .

2 5 4 2 1 U .S . 4 2 6 ( 1 9 7 5 ) .

2 6 S e e , e s p e c ia l ly , H arper v . Sta te B oard of E lec

tions 3 8 3 U .S . 6 6 3 ( 1 9 6 6 ) .

2 7 S e e , South C aro lina v . K atzenbach 3 8 3 U .S . 

3 0 1 ( 1 9 6 6 ) a n d K atzenbach v. M organ 3 8 4 U .S . 6 4 1 

( 1 9 6 6 ) . W h i le i t  i s s u r p r is in g th a t S te w a r t v o te d to  

s u s ta in th e p r o v is io n s o f  th e 1 9 6 5 V o t in g  R ig h ts A c t  

th a t w e r e c h a l le n g e d i n  South C aro lina , d e s p i te th e 

e x te n t to w h ic h th e y u n d e r m in e d s ta te a u to n o m y , i t  

a p p e a r s th a t th e f a c t th a t th e u l t im a te d e c is io n a l a u

th o r i ty  w a s i n  th e f e d e r a l c o u r ts a n d n o t w i th  C o n g r e s s 

( a s w a s th e c a s e i n  M organ) m a y h a v e i n f lu e n c e d h is 

p o s i t io n . B u t o n th e q u e s t io n o f  th e a u th o r i ty o f  th e 

f e d e r a l g o v e r n m e n t to  r e je c t th e e le c to r a l p la n s o f  th e 

s ta te s c o v e r e d b y  5 o f  th e A c t , seeR ichm ond v . U .S. 

4 2 2 U .S . 3 5 8 ( 1 9 7 5 ) a n d S e e r v. U .S. 4 2 5 U .S . 1 3 0 

( 1 9 7 6 ) s ig n i f i c a n t ly n a r r o w in g s u c h f e d e r a l a u th o r i ty .

2 8 I n  r e a p p o r t io n m e n t c a s e s , S te w a r t c o n c u r r e d i n

B aker v. C arr 3 6 9 U .S . 1 8 6 ( 1 9 6 2 ) th a t th e s u b je c t 

c o u ld b e r e s o lv e d b y  th e c o u r ts a n d i n R eyno lds v . 

Sim s 3 7 7 U .S . 5 3 3 ( 1 9 6 4 ) o n th e n a r r o w g r o u n d s th a t 

f a i lu r e to  r e a p p o r t io n w a s f u n d a m e n ta l ly “ i r r a t io n a l”  

a n d “ a r b i t r a r y .”  I n  s u b s e q u e n t c a s e s , h o w e v e r , S te w

a r t w a s v e r y u n l ik e ly  to  o r d e r s ta te s to  r e a p p o r t io n a n d 

w a s e s p e c ia l ly u n w i l l in g  to  e x p a n d th e c la s s o f  s ta te 

a n d l o c a l g o v e r n m e n ts s u b je c t to th e d ic tu m o f  

R eyno lds. S e e , f o r  e x a m p le , W esberry v . Sanders 3 7 6 

U .S . 1 ( 1 9 6 4 ) , W .M .C .A . v. L om enzo 3 7 7 U .S . 6 3 3 

( 1 9 6 4 ) , L ucas v . 44th G enera l A ssem bly of C olo rado 

3 7 7 U .S . 7 1 3 ( 1 9 6 4 ) , W ellsv. E dw ards 4 0 9 U .S . 1 0 9 5 

( 1 9 7 3 ) , H ad ley v . Jun io r C ollege D istr ic t of K ansas 

C ity , M o. 3 9 7 U .S . 5 0 ( 1 9 7 0 ) , a n d / lv e r y v . M id land 

C ounty, T exas 390 U .S . 4 7 4 ( 1 9 6 8 ) . O n o th e r q u e s

t io n s o f  th e c o n s t i tu t io n a l a u to n o m y o f  s ta te e le c to r a l 

s y s te m s , S te w a r t w a s s im i la r ly  d e f e r e n t ia l to  th e s ta te 

a n d l o c a l g o v e r n m e n ts . T h is w a s p a r t ic u la r ly t r u e 

w i th  r e s p e c t to s ta te p o l ic ie s l im i t in g  a c c e s s to th e 

b a l lo t f o r v o te r s a n d c a n d id a te s . S e e , f o r e x a m p le , 

R osario v. R ockefe ller, 4 1 0 U .S . 7 5 2 ( 1 9 7 3 ) , Storer v. 

B row n 4 1 5 U .S . 7 2 4 ( 1 9 7 4 ) , Jenness v. F ortson 4 0 3 

U .S . 4 3 1 ( 1 9 7 1 ) , W illiam s v. R hodes 393 U .S . 2 3  

( 1 9 6 8 ) , L ipp itt v. C ipo llone 4 0 4 U .S . 1 0 3 2 ( 1 9 7 2 ) , 

B urns v. F ortson 4 1 0 U .S . 6 8 6 ( 1 9 7 3 ) , K ram er v . 

U nion F ree Schoo l D istr ic t395 U .S . 6 2 1 ( 1 9 6 9 ) ,H ill  

v. Stone 4 2 1 U .S . 2 8 9 (\975),P hoen ix v. K olodzie jsk i 

399 U .S . 2 0 4 ( 1 9 7 0 ) , Salyer L and C o. v. T u la re L ake 

B asin W ater Storage D istr ic t4 1 0 U .S . 7 1 9 ( 1 9 7 3 ) , 

R ichardson v. R am irez4 l8 U .S . 2 4  ( 1 9 7 4 ) , a n d f / .S . v . 

A rizona 4 0 0 U .S . 1 1 2 ( 1 9 7 0 ) .

2 9 P o t te r S te w a r t , " T h e R o le o f  th e F e d e r a l C o u r ts 

i n  th e A d m in is t r a t io n o f  J u s t ic e” , 3 0 T he O hio B ar 

4 8 0 ( J u n e 3 , 1 9 5 7 ) .

3 0 S e e , e .g . Z ahn v. In terna tiona l P aper C o. 4 1 4 

U .S . 2 9 1 ( 1 9 7 3 ) a n d E isen v. C arlis le &  Jacquelin 

4 1 7 U .S . 1 5 6 ( 1 9 7 4 ) w h ic h r e n d e r e d th e f e d e r a l c o u r ts 

i n h o s p i ta b le f o r  c la s s a c t io n l i t ig a t io n .

3 1 4 2 6 U .S . 8 3 3 ( 1 9 7 6 ) .

32 G arc ia v . San A nton io M etropo litan T ransit 

A uthority 4 6 9 U .S . 5 2 8 ( 1 9 8 5 ) ovenvded N ationa l 

L eague of C ities

3 3 I n te r v ie w w i th  a u th o r ,s u p r a n o te 3 .

3 43 6 9 U .S . 1 8 6 ( 1 9 6 2 ) .

3 5 4  0  8 U .S . 2 3 8 ( 1 9 7 2 ) .

3 6 4 0 3 U .S . 7 1 3 ( 1 9 7 1 ) .

3 7 3 9 2 U .S . 8 3 ( 1 9 6 8 ) .

3 82 6 2 U .S . 4 4 7 ( 1 9 2 3 ) .

3 9 3 9 2 U .S . 8 3 , a t 1 1 4 ( 1 9 6 8 ) .

4 0 4 4 3 U .S . 3 6 8 ( 1 9 7 9 ) .

4 1 4 4 8 U .S . 5 5 5 ( 1 9 8 0 ) .

4 24 1 4 U .S . 6 3 2 ( 1 9 7 4 ) .

4 3 4 1 7 U .S . 4 8 4 ( 1 9 7 4 ) .

1 4 4 3 0 U .S . 3 8 7 ( 1 9 7 7 ) .

1 5 4 4 6 U .S . 2 9 1 ( 1 9 8 0 ) .

4 6 4 3 8 U .S . 2 6 5 ( 1 9 7 8 ) .

4 7 4 4 8 U .S . 4 4 8 ( 1 9 8 0 ) .

48 U nited Steelw orkers of A m erica v. W eber 4 4 3 

U .S . 1 9 3 ( 1 9 7 9 ) .

4 9 F o r a d is c u s s io n o f  th e s e d a ta , s e e , G a y le B in io n , 

“ J u s t ic e P o t te r S te w a r t o n R a c ia l E q u a l i ty : W h a t i t  

M e a n s to  b e a M o d e r a te” , 6  H astings C onstitu tiona l 

L aw Q uarter ly 8 5 3 , 8 6 0 - 8 6 4 ( 1 9 7 9 ) .
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5 0 S te w a r t w o u ld , n o d o u b t , b e p le a s e d b y th is 

c o m p a r is o n w i th  J a c k s o n a n d H a r la n . I n  a n i n te r v ie w  

w i th  th e a u th o r , UTSRQPONMLKJIHGFEDCBAsupra n o te 3 , S te w a r t n o te d th a t h is 

r e s p e c t f o r  J u s t ic e R o b e r t H . J a c k s o n w a s b a s e d o n  th e 

l a t te r’ s h a v in g b e e n a  m o d e l o f  th e “ j u s t ic e a s l a w y e r .”  

S e e , i n  th is r e g a r d , a s p e e c h g iv e n b y  S te w a r t a t Y a le 

U n iv e r s i ty , P o t te r S te w a r t , “  R o b e r t H . J a c k s o n’ s I n 

f lu e n c e o n  F e d e r a l S ta te R e la t io n s h ip s” , 2 3 R ecordo f 

the A ssocia tion of the B ar of the C ity of N ew Y ork 7 -  

3 2  ( 1 9 6 8 ) . F r o m  a m o n g th e J u s t ic e s w i th  w h o m  h e h a d 

s e r v e d o n  th e C o u r t , S te w a r t c i te d H a r la n a s th e o n e to  

w h o m  h e f e l t i n te l le c tu a l ly c lo s e s t . A l th o u g h h e w a s 

c le a r ly r e lu c ta n t to  c i te th e J u s t ic e l e a s t l i k e  h im s e l f , 

h e d id  i d e n t i f y  J u s t ic e D o u g la s a s h a v in g th a t d is t in c

t io n .

51 F ron tiero v . R ichardson4 \ 1 U .S . 6 7 7 ( 1 9 7 3 ) .

5 2 S e e , f o r e x a m p le , R eed v. R eed 4 0 4 U .S . 7 1  

( 1 9 7 1 ) , Stan leyZYXWVUTSRQPONMLKJIHGFEDCBA v. I llino is4Q S U .S . 6 4 5 ( 1 9 7 2 ) ,K ahn 

v . 6 ,A e v , '« 4 1 6 U .S . 3 5 1 (1974),Sch lesinger v. B alla rd 

4 1 9  U .S . 4 9 8 ( 1 9 7 5 ) , T aylo r v . L ou isiana 4 1 9 U .S . 5 2 2 

( 1 9 7 5 ) , W einbergerv. W iesen fe ld4 2 0 U .S . 6 3 6 ( 1 9 7 5 ) 

a n d Stan ton v . Stan ton 4 2 1 U .S . 7  ( 1 9 7 5 ) .

5 3 W h i le C ra ig v. B oren 4 2 9 U .S . 1 9 0 ( 1 9 7 6 ) , 

d e c id e d th r e e y e a r s a f te r F ron tiero , s e t th e s ta n d a r d o f  

a n “ i n te r m e d ia te”  l e v e l o f  r e v ie w  i n  s e x d is c r im in a t io n

c a s e s , a l e v e l o f  r e v ie w  w h ic h h a s a ls o b e e n a p p l ie d to  

c a s e s o n d is c r im in a t io n a g a in s t m in o r s i n  th e e n jo y

m e n t o f  c o n s t i tu t io n a l r ig h ts , (C arey v . P opu la tion 

Serv ices In terna tiona l 4 3 1 U .S . 6 7 8 ( 1 9 7 7 ) ) , c a s e s 

s u c h a s M ichael M . v. Superio r C ourt450 U .S . 4 6 4 

( 1 9 8 1 ) , andR ostker v. G oldberg453 U .S . 5 7 ( 1 9 8 1 ) , 

s u g g e s t th a t th e s ta n d a r d i s  a c o n c e p tu a l ly w e a k c o m 

p r o m is e a n d a ls o , i n  i t s  a p p l ic a t io n , i s a b le to  d o l i t t le  

to  p r o te c t s e x u a l e q u a l i ty . T h is i s e s p e c ia l ly s o b e

c a u s e o f  th e f a i lu r e o f  a n “ i n te r m e d ia te”  l e v e l o f  r e

v ie w  to  r e q u i r e th a t g o v e r n m e n t c h o o s e th e l e a s t r e

s t r ic t i v e w a y o f  a c c o m p l is h in g i t s “ im p o r ta n t”  o b je c

t i v e s . I n  c o n s e q u e n c e , a n y l e s s - th a n - t r iv ia l g o v e r n

m e n ta l o b je c t iv e c o u ld b e v ie w e d b y  th e h ig h  C o u r t a s 

th o r o u g h ly e c l ip s in g o f  th e im p o r ta n c e o f  s e x u a l e q u a l

i t y . T h e c o n s e q u e n c e s o f  th is a p p r o a c h a r e e s p e c ia l ly 

a p p a r e n t i n  c a s e s a f f e c t in g th e r ig h ts o f  m in o r w o m e n 

w h o a r e , i n  a s e n s e , d o u b ly s u b je c t to  th e v a g a r ie s o f  

“ i n te r m e d ia te”  r e v ie w . S e e , f o r  e x a m p le , H odgson v . 

M inneso ta 4 9 7 U .S . —  ( 1 9 9 0 ) a n d O hio v . A kron 

C enter fo r R eproductive H ea lth497 U .S . —  ( 1 9 9 0 ) ; 

s e e a ls o , G a y le B in io n , “ R e p r o d u c t iv e F r e e d o m a n d 

th e C o n s t i tu t io n : T h e L im i ts  o n C h o ic e”  , 4  B erkeley 

W om en’ s L aw Journa l 1 2 , 2 0 - 2 4 ( 1 9 8 8 - 8 9 ) .
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P e r h a p s th e d o m in a n t c h a r a c te r is t ic o f  A m e r i

c a n l a w  i s th e s t r u g g le b e tw e e n c o n s ta n c y a n d 

c h a n g e .1 T h e s a m e o b s e r v a t io n a p p l ie s to  th e 

S u p r e m e C o u r t o f  th e U n i te d S ta te s . T h e C o u r t 

s e r v e s a s c u s to d ia n o f  th e v a lu e s th e C o n s t i tu t io n 

e m b o d ie s b u t a ls o “ f e e ls th e to u c h o f  p u b l ic 

o p in io n ,”  a s J a m e s B r y c e d e l ic a te ly p h r a s e d th eZYXWVUTSRQPONMLKJIHGFEDCBA

Justice Louis Brandeis as a young man. He once 

commented that Justices were “ almost the only  

people in W ashington who do their  own work. ”

te n s io n . A c c o r d in g ly , th e C o u r t c h a n g e s “ i t s  

c o lo u r , UTSRQPONMLKJIHGFEDCBAi.e ., i t s  te m p e r a n d te n d e n c ie s , f r o m  t im e 

to  t im e , a c c o r d in g to  th e p o l i t i c a l p r o c l iv i t ie s o f  

th e m e n w h o c o m p o s e d i t . ” 2 T h e d i f f e r e n c e s 

w r o u g h t b y  th e s e v a r y in g “ p r o c l iv i t ie s”  m e a n th a t 

u n d e r s ta n d in g th e S u p r e m e C o u r t h a s l o n g  b e e n 

a id e d b y  s tu d y in g th e i n d iv id u a ls w h o  h a v e g r a c e d 

i t s b e n c h .

O n e b e g in s w i th  a r e c o g n i t io n o f  th e s ig n i f i

c a n c e o f  th e q u e s t io n s w i th  w h ic h  th e C o u r t d e a ls . 

W h i le  th e C o u r t h a s c o n f r o n te d p o l i t i c a l ly  c h a r g e d 

i s s u e s s in c e C h ie f J u s t ic e J o h n J a y’ s t im e , th e 

p r o p o r t io n o f  s u c h c a s e s h a s b e e n m u c h h ig h e r i n  

th e tw e n t ie th c e n tu r y th a n i n  th e n in e te e n th . F o r 

e x a m p le , c o n s t i tu t io n a l c a s e s , a lw a y s a m o n g th e 

m o s t c o n te n t io u s , o c c u p ie d o n ly  a b o u t s ix  p e r c e n t 

o f  th e d o c k e t i n  1 8 7 5 , c o m p a r e d to  a b o u t h a l f  th e 

d o c k e t i n  r e c e n t y e a r s . T h u s , th e p a r t ic u la r id e o

l o g ic a l c o m p le x io n o f  th e b e n c h h a s c o m e to  

m a t te r e v e n m o r e i n  th e p o l i t i c a l s t r u g g le s b e s e t

t in g  th e n a t io n .

T h e l e n g th o f  s e r v ic e o f  th o s e w h o b e c o m e 

J u s t ic e s a ls o m e r i ts a t te n t io n . O n c e n a m e d to  th e 

b e n c h , th e a v e r a g e J u s t ic e w i l l  s e r v e l o n g e r th a n 

a n y P r e s id e n t . T h r o u g h 1 9 9 2 , th e f o r ty  A m e r ic a n 

P r e s id e n ts ( c o u n t in g a l l r e p e a te r s a n d th e s p l i t 

p r e s id e n c y o f  G r o v e r C le v e la n d o n ly  o n c e ) h a v e 

s e le c te d o n ly  1 0 6 J u s t ic e s ( c o u n t in g r e p e a te r s a n d 

th o s e p r o m o te d f r o m  A s s o c ia te to  C h ie f J u s t ic e 

o n ly o n c e a n d o m i t t in g th e s e v e r a l c o n f i r m e d 

n o m in e e s w h o d e c l in e d to a c c e p t ) . B e g in n in g 

w i th  P r e s id e n t W a s h in g to n’ s a p p o in te e s , b u t e x 

c lu d in g th e n in e m e m b e r s o f  th e C o u r t s i t t in g i n  

1 9 9 2 , th e a v e r a g e p e r io d o f  s e r v ic e f o r  n in e ty -
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y e a r s , a n d th e m e d ia n h a s b e e n 1 5 y e a r s , e a s i ly 

b e s t in g th e l o n g e s t p r e s id e n t ia l te n u r e , F r a n k l in 

D . R o o s e v e l t’ s 1 2 .1 y e a r s . F o r J u s t ic e s a p

p o in te d s in c e 1 9 0 0 , th e a v e r a g e n u m b e r o f  y e a r s 

( 2 2 .1 ) e x c e e d s th e a v e r a g e ( 1 8 ) f o r  J u s t ic e s a p

p o in te d b e tw e e n 1 8 0 0 a n d 1 8 9 9 i n c lu s iv e . B y  

c o n t r a s t , th e m e d ia n ( 1 7 y e a r s ) f o r th e l a t te r 

g r o u p e x c e e d s th a t o f  th e f o r m e r ( 1 6 ) . T h e s h o r t 

te n u r e s o f  m o s t J u s t ic e s a p p o in te d p r io r  to  1 8 0 0 

p a r t ly a c c o u n t f o r  th e s l ig h t ly  l o w e r a v e r a g e f o r  

th e e n t i r e t im e .3

A  th i r d  r e a s o n w h ic h i n c l in e s s tu d y o f  th e 

C o u r t to w a r d i t s  J u s t ic e s i s  th e r o le o f  th e J u s t ic e s 

th e m s e lv e s a s d e c is io n m a k e r s . T r u e , r e c e n t s tu d

i e s h a v e n o te d th e i n c r e a s e d r e l ia n c e b y  a lm o s t a l l  

m e m b e r s o f  th e C o u r t o n  th e i r c le r k s ( th e “ j u n io r 

s u p r e m e c o u r t ,”  a s J u s t ic e D o u g la s o n c e r e f e r r e d 

to  th e m ) b o th i n  m a k in g r e c o m m e n d a t io n s o n  

w h ic h c a s e s to  a c c e p t f o r  r e v ie w  a n d i n  d r a f t in g 

o p in io n s .4 T h is d e v e lo p m e n t s e e m in g ly c o n t r a

d ic ts th e o b s e r v a t io n m a d e l o n g a g o b y  J u s t ic e 

B r a n d e is th a t “ th e r e a s o n th e p u b l ic th in k s s o 

m u c h o f  th e J u s t ic e s. . . i s  th a t th e y a r e a lm o s t th e 

o n ly  p e o p le i n  W a s h in g to n w h o d o th e i r o w n  

w o r k .” 5 Y e t , th e tw o  o b s e r v a t io n s m a y n o t b e th a t 

f a r a p a r t . I n d iv id u a l J u s t ic e s m a y c o n t in u e to  d o  

a g r e a t d e a l m o r e o f  th e i r “ o w n w o r k ”  th a n d o  

th e i r c o u n te r p a r ts i n  th e o th e r b r a n c h e s o f  th e 

f e d e r a l g o v e r n m e n t .6 W h i le  th e r o le  o f  l a w  c le r k s 

a n d o th e r s ta f f i s  s u r e ly m o r e e n c o m p a s s in g th a n 

e v e n a h a l f c e n tu r y a g o , th e C o u r t i s u n iq u e 

a m o n g W a s h in g to n’ s p o l i t i c a l i n s t i tu t io n s i n  th e 

i d e n t i ty b e tw e e n th e J u s t ic e s a n d th e C o u r t’ s 

d e c is io n s . T h e s a m e c a n b e s a id o n ly  o c c a s io n

a l ly  to d a y o f  P r e s id e n ts , S e n a to r s a n d R e p r e s e n

ta t iv e s . W itn e s s th e s c a r c i ty o f  b o o k s a b o u t e v e n 

th e m o s t p r o m in e n t l e g is la to r s s in c e 1 9 6 0 , a l l  th e 

w h i le th e r e h a s b e e n a n o u tp o u r in g o f  b o o k s 

a b o u t C o n g r e s s . T h e p r o l i f e r a t io n o f  b o th p e r

s o n a l a n d c o m m i t te e s ta f f h a s m a d e i t  i n c r e a s

i n g ly  d i f f i c u l t  to  s e p a r a te l a w m a k e r s f r o m  th e i r 

a s s is ta n ts a n d a d v is e r s .7 W itn e s s th e b o o k s a b o u t 

P r e s id e n ts w h ic h , p e r f o r c e , m u s t b e b o o k s a b o u t 

a d m in is t r a t io n s . P r e s id e n ts h a v e th e l e a d in g p a r t , 

to  b e s u r e , b u t i t  i s a l e a d in g p a r t i n  a c a s t o f  

d o z e n s ( a t l e a s t ) . T h e c o n t r a s t i s r e v e a l in g . 

S c h o la r s l a r g e ly r e ly o n j u d ic ia l o p in io n s f o r  

i n s ig h ts i n to  a  J u s t ic e’ s  j u r is p r u d e n t ia l l e a n in g s ; 

r e c e n t p r e s id e n t ia l a n d c o n g r e s s io n a l d o c u m e n ts 

a n d l e t te r s m a y b e s u s p e c t a s r e l ia b le i n d ic a to r s

o f a p a r t ic u la r P r e s id e n t’ s o r a p a r t ic u la r 

l e g is la to r’ s m in d , e v e n th o u g h th e y m a y b e h e lp

f u l  i n  d r a w in g a n a c c u r a te c o l le c t iv e p o r t r a i t o f  a n 

o f f ic e .

A t  l e a s t th r e e k in d s o f  s tu d ie s a id i n  g r a s p in g 

th e c o n t r ib u t io n s o f  i n d iv id u a l J u s t ic e s , a n d th r o u g h 

th e m  th e w o r k  o f  th e i n s t i tu t io n i t s e l f . T h is a r t ic le 

s u r v e y s e x a m p le s o f  e a c h . ( A  l i s t o f  th e b o o k s 

r e v ie w e d h e r e f o l lo w s  th e m a in te x t a n d a p p e a r s 

j u s t b e f o r e th e e n d n o te s .)

T h e f i r s t  k in d  i n c lu d e s h is to r ic a l s u r v e y s a n d 

a n a ly t ic a l c o m m e n ta r ie s w h ic h  d e p ic t th e C o u r t 

a n d i t s  J u s t ic e s a s a c to r s o n  th e p o l i t i c a l a n d l e g a l 

s ta g e , f a s h io n in g p u b l ic p o l ic y  a lo n g s id e p la y e r s 

f r o m  th e e x e c u t iv e a n d l e g is la t iv e b r a n c h e s . T h e 

e m p h a s is m a y b e c o n s t i tu t io n a l i n te r p r e ta t io n , 

i n te r b r a n c h c o n f l i c t , o r  i n s t i tu t io n a l d e v e lo p m e n t . 

W ith  e a c h , th e f o c u s i s o n th e i n d iv id u a l a n d 

c o l le c t iv e h a n d iw o r k o f  th e J u s t ic e s . S e c o n d , a n d 

s o m e w h a t l e s s o b v io u s , a r e s tu d ie s o f  th e j u d ic ia l 

p r o c e s s i t s e l f - th e b u s in e s s a n d p r o c e d u r e o f  

c o u r ts . T h e s e m a y d e p ic t o n e o r  m o r e e le m e n ts 

o f  th e j u d ic ia l p r o c e s s a s m a n i f e s te d i n  th e c o n

te x t o f  m a n y c a s e s o r  v i r tu a l ly  a l l  e le m e n ts o f  th e 

j u d ic ia l p r o c e s s a s i l l u s t r a te d b y  a s in g le c a s e . 

( T h e l a t te r t y p e i s c o m m o n ly r e f e r r e d to  a s a 

“ c a s e s tu d y .” ) T h i r d , a n d m o s t o b v io u s , a r e 

b io g r a p h ie s w h ic h  a t te m p t to  e lu c id a te b o th p o l ic y  

a n d p r o c e s s u s in g th e l i f e  o f  a s in g le i n d iv id u a l . 

W h i le  e x a m p le s o f  a l l  th r e e c a te g o r ie s h a v e r e

c e n t ly a p p e a r e d i n  p r in t , b io g r a p h y h a s b e e n m o s t 

r i c h ly  s e r v e d .

The Biographer's Art

B y  m o s t a c c o u n ts , A lp h e u s T h o m a s M a s o n 

p io n e e r e d th e d e v e lo p m e n t o f  th e m o d e m j u d i 

c ia l b io g r a p h y .8 T h r o u g h v o lu m e s o n J u s t ic e 

B r a n d e is a n d p a r t ic u la r ly o n  C h ie f J u s t ic e s S to n e 

a n d T a f t ,9 M a s o n c o m b in e d t r a d i t io n a l a n a ly s is 

o f  th e s u b je c t’ s m in d  a n d a c c o m p l is h m e n ts w i th  

r e v e la t io n s a b o u t th e i n n e r w o r k in g s o f  th e S u

p r e m e C o u r t i t s e l f . F o r tu n a te ly , M a s o n h a d 

o c c a s io n i n  h is r e t i r e m e n t to  r e f le c t o n  w h a t h e 

c a l le d th e “ a r t o f b io g r a p h y.”  W ith  T h o m a s C a r ly le 

h e a g r e e d th a t “ a  w e l l  w r i t te n l i f e  i s  a lm o s t a s r a r e 

a s a w e l l s p e n t o n e .” 1 0 ( M a s o n m ig h t n o t h a v e 

c o n c u r r e d w i th  C a r ly le’ s f u r th e r o b s e r v a t io n th a t 

“ th e r e a r e c e r ta in ly m a n y m o r e m e n w h o s e h is

to r y  d e s e r v e s to  b e r e c o r d e d th a n p e r s o n s w i l l in g  

a n d a b le to  r e c o r d i t . ” ) 1 1 S u c c e s s r e q u i r e s “ th e
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Alpheus Thomas Mason pioneered the art  of the 

judicial  biography with  volumes on Brandeis, Stone 

and Taft.

te c h n iq u e o f  th e h is to r ia n a s w e l l a s th a t o f  th e 

a r t is t .” ZYXWVUTSRQPONMLKJIHGFEDCBA

F ro m  th e  va s t s to re h o u se  o f h is to ry  

th e b io g ra p h e r d ra w s m a te ria l. T h e  

e xp lo ra to ry , re se a rch s ta g e , th o u g h  

lo n g a n d la b o rio u s , ca n b e in fin ite ly  

e xc itin g . T o  tu rn  u p  a  ca ch e  o f le tte rs  

lo n g lo s t o r u n kn o w n , to  d isco ve r th e  

fa c tu a l ite m  o r in c id e n t th a t h o ld s  th e  

se c re t to  a  h u m a n  b e in g ’s  m e a n in g  -- 

th e se a re a m o n g th e b io g ra p h e r’s  

re w a rd s ....T h e  s lig h te s t sh re d  o f  a va il

a b le m a te ria l ca n n o t b e o ve rlo o ke d  

le s t it a lte r sh a d in g s in th e fin a l p o r

tra it.1 2

Y e t th e s a m e b r e a d th o f  i n v e s t ig a t io n l e a d s to  

a s e c o n d c h a l le n g e . “ F r o m  s h e e r n e c e s s i ty b io g 

r a p h e r s m u s t s e le c t , d is c a r d , d is c r im in a te .. . . T h e 

p r o c e s s o f  s i f t in g  a n d e l im in a t in g i s  a n a r t i n  i t s e l f . 

I t  i s  a s im p o r ta n t to  k n o w  w h a t to  o m i t a s w h a t to  

i n c lu d e .” 1 3 T h e w r i te r m u s t k n o w  e v e r y th in g b u t 

n o t u s e a l l h e k n o w s .

O n c e m a te r ia ls a r e a t h a n d , th e b io g r a p h e r 

b e c o m e s m o r e a r t is t th a n h is to r ia n , a d o p t in g 

“ s o m e o f  th e n o v e l is t’ s c r a f t b y  s h i f t in g  f r o m  th e

p u r e ly o b je c t iv e p o in t o f  v ie w  o f  s o c ie ty a s a 

w h o le to f o c u s o n a n i n d iv id u a l’ s w o r ld a n d 

w o r th . T h e b io g r a p h e r’ s ta s k i s to b lo w  th e 

b r e a th o f  l i f e  i n to  i n e r t f r a g m e n ts -  m e m e n to e s , 

n o te s , l e t te r s , d ia r ie s , d r y a s d u s t d o c u m e n ts . 

O n ly  th e n d o e s th e b io g r a p h y e m e r g e . . . .”  B e

c a u s e th e h u m a n s p i r i t , “ f la m e - l ik e a n d e lu s iv e , 

b e a r s l i t t le  r e s e m b la n c e to a m a s s o f  s u n d r y 

f r a g m e n ts ,”  M a s o n k n e w  f r o m  h is o w n e x p e r i

e n c e a s a w r i te r th a t “ u n d e r s ta n d in g , im a g in a

t io n , s y m p a th y , d is c r im in a t io n , a b i l i t y  to  s in g le 

o u t th e f a c e t th a t g iv e s m e a n in g to  th e w h o le . . . 

a r e th e m a in c a u s e w a y s to  th e a r t .”  B e c a u s e a  l i f e  

“ i s  a  ta n g le d w e b ,”  th e a u th o r m u s t r e c o g n iz e th a t 

“ w id e ly s e p a r a te d e x p e r ie n c e s c a n u s u a l ly b e 

w o v e n i n to  a m e a n in g f u l d e s ig n o f  c o n t in u i ty . 

B io g r a p h ic a l a r t is t r y c o n s is ts i n  p r e s e n t in g n o t 

o n ly  w h a t h a p p e n e d b u t a ls o th e s u b t le i n te r p la y 

o f  p e o p le a n d e v e n ts i n  th e s u b je c t’ s l i f e .” 1 4

H o w e v e r , M a s o n u n d e r s to o d “ a r t”  i t s e l f h a d 

l im i ts . W ith  B r a n d e is h e a g r e e d th a t o n e s h o u ld 

s ta te th e f a c ts a n d l e t th e c h a r a c te r iz a t io n s s u g g e s t 

th e m s e lv e s . “ B io g r a p h e r s s h o u ld n o t s i t i n  j u d g 

m e n t .”  I n s te a d , “ g u id e d b y  th e i r k n o w le d g e a n d 

i n s ig h t , th e r e a d e r s h o u ld b e p e r m i t te d to  r e n d e r 

th e f in a l v e r d ic t .” 1 5

H e a ls o a p p r e c ia te d th e p o s s ib ly e p h e m e r a l 

q u a l i ty  o f  h is o w n  w o r k . “ J u s t a s e a c h g e n e r a t io n 

i s  e n t i t le d to  w r i te  i t s  o w n  h is to r y , s o e a c h g e n e r a

t io n m a y b e e x p e c te d to  w r i te i t s o w n b io g r a

p h ie s .”  T o  a im  a t f in a l i ty  i s  to  s e e k “ th e v a in  g o a l 

o f  s a y in g th e l a s t w o r d ”  b e c a u s e th e w o r d  “ d e f in i

t i v e ”  a p p l ie d to  b io g r a p h ie s “ h a s n o  p r o p e r r e la

t io n  to  h u m a n a f f a i r s . N e w  s o u r c e s o f  i n f o r m a t io n 

a n d r e in te r p r e ta t io n o f  f a c ts a l r e a d y k n o w n h a v e 

a w a y o f  g iv in g  th e l i e  to  th e l a b e l ‘ d e f in i t i v e’ .”  

W ith  th e r e w a r d o f  “ v ic a r io u s l i v in g , ”  M a s o n 

b e l ie v e d b io g r a p h ic a l w r i t in g  a m p ly c o m p e n s a te d 

f o r  th e r i s k s i t s  c h a l le n g e s e n ta i le d . “ F o r tu n a te a r e 

th o s e w h o w r i te th e b io g r a p h y o f  a n y o n e w h o s e 

a c h ie v e m e n ts c a n n o t e s c a p e h is to r y . B y  o p e n in g 

a  w in d o w  o n  o n e l i f e ,  b io g r a p h e r s m a y o p e n i t  o n  

l i f e  i t s e l f , th u s e n r ic h in g th e i r o w n a n d th a t o f  

o th e r s .” 1 6

M a s o n’ s a d m o n i t io n s a p p ly a s a c c u r a te ly to  

h is o w n s c h o la r s h ip a s to th e w o r k o f  o th e r s . 

R e c e n t ly p u b l is h e d j u d ic ia l b io g r a p h ie s f a l l  i n to  

tw o  c a te g o r ie s : tw o  a r e a m o n g th e f i r s t  to  e x p lo r e 

th e l i f e  o f  a  J u s t ic e , a n d f o u r  r e t r a c e l i v e s a l r e a d y 

e x a m in e d b y  o th e r s .
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J o h n M a r s h a l l H a r la n I  d ie d i n  1 9 1 1 , th i r ty -  

f o u r  y e a r s l e s s tw o  d a y s a f te r P r e s id e n t R u th e r f o r d 

B . H a y e s n o m in a te d h im  to  f i l l  th e v a c a n c y o n  th e 

S u p r e m e C o u r t c r e a te d w h e n J u s t ic e D a v id  D a v is 

a c c e p te d e le c t io n to  th e U n i te d S ta te s S e n a te b y  

th e I l l in o is  l e g is la tu r e i n  1 8 7 7 . I t  i s  p u z z l in g th a t 

s o m a n y d e c a d e s p a s s e d w i th o u t a  th o r o u g h b o o k - 

l e n g th s tu d y o f  H a r la n’ s l i f e . A m o n g p r o m in e n t 

a n d l o n g - s e r v in g J u s t ic e s a p p o in te d i n  th e n in e

te e n th c e n tu r y , H a r la n w a s f o r  y e a r s a m o n g th e 

l e a s t e x a m in e d . T h e s u b t i t le ( “ A  J u s t ic e N e

g le c te d” ) o f  a n a r t ic le i n  1 9 5 5 w a s a c c u r a te to o  

l o n g .1 7 A  v o lu m e i n  1 9 1 5 h a d f o c u s e d n a r r o w ly o n  

h is c o n s t i tu t io n a l v ie w s ,1 8 a n d a l a te r s u r v e y w a s 

h e lp f u l b u t b r ie f .1 9 O th e r w is e , H a r la n w a s th e 

s u b je c t o f  a f e w  d o c to r a l d is s e r ta t io n s a n d s o m e 

a r t ic le s . F o r tu n a te ly th e w a i t f o r  s o m e th in g m o r e 

c o m p r e h e n s iv e i s o v e r . L o r e n P . B e th’ s LKJIHGFEDCBAJ o h n  

M a rsh a ll  H a r la n :  T h e L a s t W h ig  J u s tic e1 0 s a t is

f ie s a l o n g - s ta n d in g n e e d i n  th e l i te r a tu r e o n th e 

C o u r t a n d i t s J u s t ic e s .

I t  m a y n o t b e t r u e , a s th e a u th o r s a y s i n  h is 

c o n c lu d in g c h a p te r , th a t H a r la n i s  th e p r e e m in e n t 

J u s t ic e b e tw e e n J o h n M a r s h a l l a n d O l iv e r W e n d e l l 

H o lm e s , J r . ,2 1 b u t f e w  p r o b a b ly w o u ld n o w  c o n

te s t a  c la im  th a t h e i s  o n e o f  s e v e r a l s t r o n g j u d ic ia l 

f ig u r e s d u r in g th is p e r io d . T h e i r o n y i s th a t 

p e r h a p s e v e n tw o  d e c a d e s a f te r h is d e a th H a r la n 

w o u ld n o t h a v e b e e n w id e ly  r e g a r d e d b y  th e b a r 

a n d b y  c o n s t i tu t io n a l s c h o la r s a s o n e o f  th e j u d i 

c ia l “ g r e a ts .”  T h e y m ig h t h a v e r e c a l le d a l i s t o f  

d is s e n t in g o p in io n s , o f te n s o l i ta r y o n e s , s e e m

i n g ly  o u t o f  s te p w i th  th e l e g a l w is d o m  o f  h is d a y . 

J u s t ic e F r a n k f u r te r o n c e r e f e r r e d to  h im  a s “ a n 

e c c e n t r ic e x c e p t io n .” 2 2 H is  n a m e h a d “ p a s s e d i n to  

th a t d e c e n t o b s c u r i ty th a t i s th e u s u a l h is to r ic a l 

r e s t in g p la c e f o r  a l l b u t th e g r e a t j u d g e s .” 2 3

H o w e v e r , th e t r a n s f o r m a t io n s o f  c o n s t i tu t io n a l 

d o c t r in e d u r in g th e N e w  D e a l a n d W a r r e n C o u r t 

p e r io d s p o s th u m o u s ly th r u s t g r e a tn e s s u p o n H a r

l a n . T h e c a l l f o r  e x p a n d e d n a t io n a l p o w e r i n  th e 

e c o n o m ic r e a lm , th e p r o te c t io n o f  c iv i l  r ig h ts , a n d 

s t r ic te r s ta n d a r d s f o r  c r im in a l p r o c e e d in g s i n  s ta te 

c o u r ts f o u n d H a r la n l a r g e ly o n th e p o l i t i c a l ly  

f a s h io n a b le s id e . S in c e H a r la n h a d a d d r e s s e d 

th e s e s u b je c ts i n  d is s e n t in g o p in io n s , a n d s in c e th eZYXWVUTSRQPONMLKJIHGFEDCBA

Justice John Marshall  Harlan  I  served on the Court  

for  nearly thirty-four  years. W hen he died he left  a 

legacy ofdissenting opinions in  such notable cases as 

P le ssy v. F e rg u so n and the C iv i l  R ig h ts C a se s .

m a jo r i ty  p o s i t io n s a g a in s t w h ic h  h e a r g u e d s e e m e d 

b a d ly f la w e d to  l a te r g e n e r a t io n s , H a r la n l o o k e d 

p r o p h e t ic . H is s t r o n g - m in d e d a n d e n th u s ia s t i

c a l ly  p a r t is a n m a n n e r th a t s u r v iv e s i n  th e r e c o r d 

h a v e l e n t c r e d ib i l i t y  to  o n e w h o w a s r ig h t , a f te r 

a l l .

W ith  A lp h e u s M a s o n’ s c a u t io n a b o u t a p p l ic a

t io n  o f  th e te r m  “ d e f in i t i v e”  to  a n y b io g r a p h y i n  

m in d , th e r e a d e r f in is h e s B e th’ s H a r la n  w i th  th e 

im p r e s s io n th e a u th o r h a s a m p ly c o v e r e d th e 

s u b je c t . W h i le H a r la n o c c u p ie s a s u f f ic ie n t ly 

im p o r ta n t p la c e i n  S u p r e m e C o u r t h is to r y e a s i ly to  

w a r r a n t a s e c o n d b io g r a p h y , o n e c a n b e th a n k f u l 

th a t a  th o r o u g h ly r e s p e c ta b le a c c o u n t o f  H a r la n’ s 

l i f e  d o e s n o t r e m a in to  b e d o n e .

W h i le  H a r la n  i s B e th’ s f i r s t  b o o k - le n g th b i 

o g r a p h y , i t  r e f le c ts th e h a n d o f  a s c h o la r w h o i s  

v e r y m u c h a t h o m e w i th  h is s u b je c t a n d i n  th e 

p e r io d a b o u t w h ic h h e h a s w r i t te n .2 4 T h e s e a r e 

im p o r ta n t r e q u i r e m e n ts i n  a  b o o k a b o u t H a r la n . A  

w r i te r m u s t u n d e r s ta n d K e n tu c k y p o l i t i c s a n d 

A m e r ic a n h is to r y b e f o r e , d u r in g , a n d a f te r th e 

C iv i l  W a r . I t  i s  h e r e th e b o o k m a k e s a n im p o r ta n t 

c o n t r ib u t io n to  th e l i te r a tu r e —  p la c in g H a r la n i n  

th e p o l i t i c s o f  h is t im e . I n  n o  o th e r p la c e d o  w e  f in d  

th e w e a l th o f  c o n te x t , e s p e c ia l ly p r io r to h is 

a p p o in tm e n t to  th e C o u r t i n  1 8 7 7 . M o r e o v e r , o n e 

s e e s H a r la n’ s p a r t i n  w h a t t r a n s p i r e s .
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P e r h a p s th e d e la y i n  th e a p p e a r a n c e o f  a  b o o k - 

l e n g th s tu d y o f  H a r la n h a s b e e n f o r tu i to u s . B e th 

h a s h a d a c c e s s to p a p e r s a n d o th e r m a te r ia ls , 

i n c lu d in g th e H a r la n m a n u s c r ip t c o l le c t io n s a t t h e 

L ib r a r y  o f  C o n g r e s s a n d th e U n iv e r s i ty o f  L o u is

v i l le , w h ic h w e r e n o t w id e ly a c c e s s ib le a s r e

c e n t ly a s a  f e w  y e a r s a g o . A v a i la b i l i t y  a n d a c c e s

s ib i l i t y  o f  s o u r c e s a b o u t o n e’ s s u b je c t a r e a l l th e 

m o r e c r u c ia l w h e n th o s e s o u r c e s a r e s c a n ty , a t 

l e a s t b y  th e s ta n d a r d s o f  th e tw e n t ie th c e n tu r y . 

S o m e o f  H a r la n’ s p r o f e s s io n a l l i f e  p r e - d a te d th e 

w id e s p r e a d u s e o f  th e t y p e w r i te r a n d c a r b o n p a p e r . 

L e t te r s o r d in a r i l y d id  n o t s u r v iv e u n le s s th e r e c ip i

e n t , f o r  w h a te v e r r e a s o n , h a p p e n e d to  k e e p th e m .

T h e c o n t r a s ts b e tw e e n H a r la n a n d h is c o l

l e a g u e s a n d b e tw e e n J u s t ic e H a r la n a n d h is u p 

b r in g in g a n d e a r ly p r o f e s s io n a l y e a r s i n  K e n tu c k y 

m a k e h im  a p a r t ic u la r ly i n te r e s t in g b io g r a p h ic a l 

s u b je c t . H is m a n y d is s e n ts h ig h l ig h t th e f o r m e r 

a n d s ta te p o l i t i c s h ig h l ig h t th e l a t te r . F o r B e th , th e 

k e y  to  u n d e r s ta n d in g H a r la n’ s p a r t i n  b o th i s h is 

C la y W h ig  n a t io n a l is m .

H a r la n w a s b o m  i n to  a s la v e - o w n in g W h ig  

f a m i ly  i n  K e n tu c k y , a n d h im s e l f o w n e d s la v e s 

u n t i l th e T h i r te e n th A m e n d m e n t o f  1 8 6 5 f r e e d 

th e m . ( T h e E m a n c ip a t io n P r o c la m a t io n o f  1 8 6 3  

a p p l ie d o n ly  to  U n io n - o c c u p ie d a r e a s o f  th e C o n

f e d e r a c y .) D u r in g th e C iv i l  W a r , H a r la n w a s 

s t r o n g ly p r o - U n io n b u t f ie r c e ly  a n t i - L in c o ln , s u p

p o r t in g M c C le l la n f o r  P r e s id e n t i n  1 8 6 4 . A f te r  

th e w a r h e o p p o s e d r a t i f i c a t io n o f  th e R e c o n

s t r u c t io n a m e n d m e n ts . O n c e a n t i - u n io n D e m o

c r a ts w o n c o n t r o l o f  th e s ta te g o v e r n m e n t , h o w 

e v e r , h e c o n c lu d e d h e h a d n o p o l i t i c a l f u tu r e 

w i th in  th e s ta te . H a r la n th e n j o in e d th e R e p u b

l i c a n s s in c e th e y i n h e r i te d m a n y o f  th e o ld  W h ig  

p r in c ip le s . A l th o u g h l i t t le  c h a n c e e x is te d o f  

R e p u b l ic a n v ic to r ie s i n  s ta te p o l i t i c s , R e p u b l ic a n 

v ic to r ie s n a t io n a l ly m ig h t b r in g l o c a l p a t r o n a g e 

to  th e p a r ty f a i th f u l . H is l a w  p a r tn e r s h ip w i th  

B e n ja m in B r is to w  ( w h o b e c a m e U .S . S o l ic i to r 

G e n e r a l ) l e d e v e n tu a l ly to  H a r la n’ s r o le a t th e 

R e p u b l ic a n C o n v e n t io n o f  1 8 7 6 w h e n h e d e l iv 

e r e d th e K e n tu c k y d e le g a t io n to H a y e s a t th e 

d e c is iv e m o m e n t . ( H a y e s r e p a id th e d e b t w i th  

th e o f f e r o f  a s e a t o n th e S u p r e m e C o u r t o n ly  

m o n th s a f te r ta k in g o f f ic e . ) I t  i s  th is K e n tu c k y 

p a r t o f  th e s to r y , w h ic h c o n s u m e s s l ig h t ly  l e s s 

th a n o n e - h a l f o f  th e v o lu m e , w h ic h  B e th c h r o n ic le s 

e s p e c ia l ly w e l l .

H a r la n s e e m s a l r e a d y to  h a v e g iv e n s e r io u s

th o u g h t to  a  s e a t o n  th e H ig h  C o u r t . “ I  k n o w  o f  n o  

m o r e d e s i r a b le p o s i t io n . . . ,”  h e w r o te B r is to w  i n  

1 8 7 0 , “ e s p e c ia l ly i f  th e s a la r y s h o u ld b e i n c r e a s e d 

to  $ 1 0 ,0 0 0 ."ZYXWVUTSRQPONMLKJIHGFEDCBA

It lifts a m a n h ig h a b o ve th e a tm o 

sp h e re  o n  w h ich  m o st  p u b lic  m e n  m o ve , 

a n d e n a b le s h im  to b e co m e in e ve ry  

se n se , a n in d e p e n d e n t m a n , w ith a n  

o p p o rtu n ity to  m a ke  a  record th a t w ill 

b e  re m e m b e re d lo n g  a fte r  h e  is  g o n e .”2 5

B e th r e a s o n s th a t b e c o m in g a J u s t ic e f r e e d 

H a r la n f r o m  im m e d ia te p a r t is a n c o n c e r n s ( i f  n o t , 

i t  tu r n e d o u t , f r o m  f in a n c ia l o n e s ) .2 6 H a r la n c o u ld 

n o w  e s p o u s e “ th e o ld  W h ig  d o c t r in e s s u p p o r t in g 

th e n a t io n a l g o v e r n m e n t a s a g a in s t th e s ta te s”  to  

m a x im iz e th e p o w e r s o f  C o n g r e s s . “ W ith  th e 

s u p p o r t o f  h is ‘ o ld  Y a n k e e’ w i f e  a n d h is th r e e 

s o n s2 7 ( w h o a l l s e t t le d i n  th e N o r th ) , h e w a s 

e n c o u r a g e d to  m a in ta in th e r ig h ts o f  th e f r e e d 

s la v e s e v e n a g a in s t e ig h t N o r th e r n C o u r t b r e th r e n 

w h o d id  n o  s u c h th in g .” 2 8

W h a te v e r o n e c o n c lu d e s a b o u t H a r la n’ s c o n

s t i tu t io n a l j u r is p r u d e n c e , o n e th in g i s  u n d e n ia b le : 

H a r la n’ s s e l f - c o n f id e n c e a n d h is c e r ta in ty . H e d id  

n o t s u f f e r f r o m  UTSRQPONMLKJIHGFEDCBA“ Jud ic ia l W orm s — th a t k in d  o f  

w o r m s w h ic h p r o d u c e d o u b t a n d h e s i ta t io n , a n d 

w h ic h d o  n o t p e r m i t th e m in d  to  r e s t i n  c e r ta in ty ,ZYXWVUTSRQPONMLKJIHGFEDCBA

Benjamin Bristow  was Justice Harlan ’ s law  partner  

and played an important  role in  Harlan ’ s ascent to 

the Court.
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u n t i l a d e c is io n o f  s o m e M a s te r o f  th e R o l ls i s  

f o u n d .” 2 9 I t  w a s p r o b a b ly J u s t ic e B r e w e r w h o  

o n c e j o k e d th a t th e K e n tu c k ia n r e t i r e d a t n ig h t 

“ w i th  o n e h a n d o n  th e C o n s t i tu t io n a n d th e o th e r 

o n  th e B ib le , s a f e a n d h a p p y i n  a p e r f e c t f a i th  i n  

j u s t ic e a n d r ig h te o u s n e s s .” 3 0

W h a t d o e s B e th c o n c lu d e o f  H a r la n a s J u s t ic e ? 

H e r e m in d s th e r e a d e r o f  H o lm e s’ s r e m a r k th a t 

H a r la n w a s “ th e l a s t o f  th e to b a c c o - s p i t t in ’  j  u d g e s ,”  

a s ta te m e n t H o lm e s m a y h a v e m e a n t l i te r a l ly . 

T h e r e i s  p h i lo s o p h ic a l a n d j u r is p r u d e n t ia l m e a n

i n g  to o i n  th e c o m m e n t . B o th  p r o u d a n d s tu b b o r n 

a n d s o m e t im e s i n to le r a n t o f  th e v ie w s o f  o th e r s , 

“ H a r la n w a s v e r y  m u c h a  n in e te e n th - c e n tu r y m a n 

a n d ju d g e .”  T h o s e o p in io n s s o a g r e e a b le to  “  1 9 3 0 s 

N e w  D e a le r s a n d 1 9 5 0 s l i b e r a ls”  d e r iv e d f r o m  

“ th e u s e o f  th o r o u g h ly n in e te e n th - c e n tu r y th e o

r ie s a n d i d e a ls .” 3 1

I r o n ic a l ly , th e o th e r J u s t ic e to  b e th e s u b je c t o f  

a s e r io u s b io g r a p h y f o r th e f i r s t t im e i s J o h n 

M a r s h a l l H a r la n I I ,  g r a n d s o n o f  th e f i r s t J u s t ic e 

H a r la n . T h is f a c t m a k e s th e s e c o n d H a r la n u n iq u e 

a m o n g a l l 1 0 6 J u s t ic e s : o n ly  h e i s  th e d i r e c t l i n e a l 

d e s c e n d a n t o f  a n o th e r J u s t ic e . T h e s u b t i t le o f  

T in s le y E . Y a r b r o u g h’ s UTSRQPONMLKJIHGFEDCBAJohn M arsha ll H arlan 

s u g g e s ts a  s e c o n d p ie c e o f  c o m m o n g r o u n d : “ G r e a t 

D is s e n te r o f  th e W a r r e n C o u r t .” 3 2 L ik e  h is g r a n d

f a th e r , th e s e c o n d H a r la n f r e q u e n t ly w a s n o t o f  

th e C o u r t h e s e r v e d . T h e n u m b e r s te l l  th e s to r y : 

n e a r ly h a l f  ( 2 9 6 ) o f  th e 6 1 3 o p in io n s th e s e c o n d 

H a r la n w r o te d u r in g h is s ix te e n y e a r s o n th e 

S u p r e m e C o u r t ( 1 9 5 5 - 1 9 7 1 ) w e r e d is s e n ts . M a n y  

o f  th e s e f e l l  d u r in g th e 1 9 6 3 - 1 9 6 7 te r m s w h ic h  

r e p r e s e n te d th e h e ig h t o f  th e l i b e r a l a c t iv is m o f  

th e W a r r e n C o u r t ( 1 9 5 3 - 1 9 6 9 ) .

( T e r m s s u c h a s “ a c t iv is m”  a n d “ l i b e r a l”  c a n 

b e c o n f u s in g w h e n a p p l ie d to  th e j u d ic ia r y . A s  

c o m m o n ly e m p lo y e d , a n a c t iv is t j u d g e , a s o p 

p o s e d to  a r e s t r a in t is t j u d g e , i s m o r e w i l l in g  to  

im p o s e h is v ie w  o f  c o r r e c t p o l ic y  o n o f f ic ia ls i n  

o th e r p a r ts o f  th e p o l i t i c a l s y s te m . R e s t r a in t is t 

j u d g e s te n d to  d e f e r to  th e j u d g m e n ts o f  o th e r s ; 

a c t iv is t j u d g e s d o n o t . L ib e r a l d e c is io n s u p h o ld 

th e c la im s o f  i n d iv id u a ls a g a in s t th e g o v e r n m e n t 

w h e n p e r s o n a l r ig h ts a r e a t s ta k e ( e x c e p t c la im s 

i n v o lv in g t r a d i t io n a l p r o p e r ty r ig h ts ) a n d th e c la im s 

o f  th e g o v e r n m e n t a g a in s t th e i n d iv id u a l w h e n 

m o s t f o r m s o f  s o c ia l a n d e c o n o m y p o l ic y  a r e a t 

i s s u e . A c t iv is m  c a n th e r e f o r e b e “ l i b e r a l”  o r 

“ c o n s e r v a t iv e ,”  d e p e n d in g o n th e v a lu e s w h ic h  

a r e s e r v e d .)ZYXWVUTSRQPONMLKJIHGFEDCBA

Like his grandfather, John Marshall Harlan II  

issued many dissenting opinions throughout his 

career on the Bench.

T h e s e c o n d H a r la n u n d e r s ta n d a b ly h e ld h is 

g r a n d f a th e r i n  h ig h  r e s p e c t . J u s t tw e lv e y e a r s o ld  

w h e n h is g r a n d f a th e r d ie d , h e h a d m e m o r ie s w h ic h  

h e c h e r is h e d . A s a J u s t ic e , h e p r o u d ly d is p la y e d 

h is g r a n d f a th e r’ s p o r t r a i t i n  h is c h a m b e r s . Y e t th e 

d i f f e r e n c e s b e tw e e n th e tw o  e a s i ly o u tn u m b e r th e 

s im i la r i t ie s , f o r th e g r a n d s o n e m b r a c e d l i t t le  o f h is 

g r a n d f a th e r’ s c o n s t i tu t io n a l j u r is p r u d e n c e . W h i le  

H a r la n c e r ta in ly s u p p o r te d th e W a r r e n C o u r t’ s 

e f f o r ts to  e r a d ic a te s ta te - m a n d a te d r a c ia l s e g r e g a

t io n , h e f o u n d r e a l l im i ts  to  C o n g r e s s’ s p o w e r s to  

r e a c h p r iv a te d is c r im in a t io n b y  w a y o f  th e F o u r

te e n th A m e n d m e n t .3 3 I n  th e r e a lm o f  c r im in a l 

j u s t ic e h e w a s a n e lo q u e n t o p p o n e n t o f  th e a p p l i

c a t io n o f  th e p a r t ic u la r s o f  th e B i l l  o f  R ig h ts to  th e 

s ta te s th r o u g h th e F o u r te e n th A m e n d m e n t , p r e

f e r r in g o r d in a r i l y to  a c c e p t s ta te p r o c e d u r e s a s  

v a l id  u n d e r th e d u e p r o c e s s c la u s e .3 4 Y e t , h e w a s 

m u c h l e s s d e f e r e n t ia l th a n h is g r a n d f a th e r i n  c a s e s 

i n v o lv in g g o v e r n m e n t r e g u la t io n o f  b u s in e s s . 

W h i le th e r e i s l i t t le  e v id e n c e h e w o u ld h a v e 

p r e f e r r e d a r e tu r n to  th e h e y d a y o f  th e C o u r t’ s 

e c o n o m ic p o l ic y m a k in g , “ h e f r e q u e n t ly v o te d to  

l im i t  th e r e a c h o f  a n t i t r u s t l a w s a n d o th e r f e d e r a l 

r e g u la to r y l e g is la t io n .” 3 5 A l th o u g h h e j o in e d th e 

j u d g m e n t o f  th e C o u r t i n  F erguson v. Skrupa ,36 

h e r e f u s e d to  j o in  J u s t ic e B la c k ’ s o p in io n o f  th e 

C o u r t w h ic h  r e je c te d a l l  j u d ic ia l a t te m p ts to  a s s e s s 

th e “ r e a s o n a b le n e s s”  o f  e c o n o m ic l e g is la t io n .
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A l th o u g h n o t n e a r ly s o m a n y y e a r s p a s s e d 

b e tw e e n th e d e a th o f  th e s e c o n d H a r la n a n d 

Y a r b r o u g h’ s b o o k a s p a s s e d b e tw e e n th e d e a th o f  

th e f i r s t  H a r la n a n d B e th’ s b o o k , s e v e r a l r e a s o n s 

e x p la in th e r e la t iv e i n a t te n t io n i n  th e s c h o la r ly 

l i te r a tu r e th e s e c o n d H a r la n h a s r e c e iv e d . I n 

d e e d , Y a r b r o u g h f in d s th e i n a t te n t io n “ n o t . . . 

p a r t ic u la r ly s u r p r is in g .” 3 7 F i r s t , b e c a u s e H a r la n 

u s u a l ly v o te d w i th  th e r e s t r a in t is t J u s t ic e s , o f  

w h o m  F e l ix  F r a n k f u r te r w a s th e a c k n o w le d g e d 

l e a d e r u n t i l  h is r e t i r e m e n t i n  1 9 6 2 , s o m e s c h o la r s 

m a y h a v e v ie w e d H a r la n’ s o p in io n s m e r e ly a s 

r e f le c t io n s o f  F r a n k f u r te r’ s . T h e s e c o n d r e a s o n 

w a s p r o b a b ly H a r la n’ s p e r s o n a l i ty -  d e s c r ib e d 

b y  s o m e o n e a s “ F r a n k f u r te r w i th o u t m u s ta r d .’ ’ 8 

I n  th e e y e s o f  h is c lo s e f r ie n d J u s t ic e P o t te r 

S te w a r t , w h a t s e t H a r la n a p a r t w a s n o t h is s c h o l

a r s h ip , b u t h is c h a r a c te r : “ H is  g e n e r o u s a n d g a l

l a n t s p i r i t , h is s e l f le s s c o u r a g e , h is f r e e d o m f r o m  

a l l  g u i le , h is to ta l d e c e n c y .”  F o r S te w a r t , H a r la n 

w a s “ a  h u m a n b e in g o f  g r e a t w o r th .” 3 9 N o t b e in g 

i n v o lv e d i n  i n t r ig u e s a t th e C o u r t , h e d id  n o t 

a t t r a c t th e c o n te m p o r a r y a t te n t io n o th e r s d id . 

M o r e o v e r , h is  p e r s o n a l i ty m e a n t h e “ s im p ly  l a c k e d 

th e c e r t i tu d e w h ic h  e n a b le d H u g o B la c k  to  p a in t 

w i th  a  b r o a d b r u s h. . . e v e n a t th e r i s k  o f  o v e r s im

p l i f y in g  th e f a c ts a n d d is to r t in g th e l a n g u a g e a n d 

h is to r y o f  r e le v a n t l a w .” 4 0 T h i r d , h is  j u r is p r u d e n

t ia l s ty le l e d  h im  to  c h o o s e “ a c o m p le x j u d ic ia l 

a n d c o n s t i tu t io n a l p h i lo s o p h y”  w h ic h d id  “ n o t 

l e n d i t s e l f  r e a d i ly to  e x te n s iv e g e n e r a l iz a t io n o r  

e a s y a n a ly s is .” 4 1 Y a r b r o u g h’ s th i r d  p o in t s u g

g e s ts a f o u r th : H a r la n e m b r a c e d , i n d e e d h e w a s 

p a s s io n a te a b o u t , s u b je c ts s u c h a s p r e c e d e n t , 

f e d e r a l is m , s e p a r a t io n o f  p o w e r s , a n d th e s o - 

c a l le d “ p a s s iv e v i r tu e s”  g e n e r a l ly .4 2 T h e y w e r e a 

s h a r p c o n t r a s t w i th  th e i n te r e s ts o f  h is m o r e 

l i b e r a l c o l le a g u e s a n d m a y p a r t ly e x p la in w h y  

j o u r n a l is ts a n d e v e n s o m e s c h o la r s w o u ld f in d  

h im  n o t a s i n te r e s t in g .

T h e c o n t r a s ts g o f u r th e r . H a r la n’ s b a c k

g r o u n d s e t h im  a p a r t f r o m  s o m e o f  h is c o l le a g u e s . 

F o r e x a m p le , c o n s id e r J u s t ic e W il l ia m  0 . D o u 

g la s , i n  m a n y r e s p e c ts H a r la n’ s a n t i th e s is . D o u 

g la s h a d a p o v e r ty - s t r ic k e n c h i ld h o o d ; H a r la n 's 

u p b r in g in g w a s c o m f o r ta b le , i f  n o t w e l l - to - d o . 

D o u g la s w a s a D e m o c r a t w h o a t t im e s h a r b o r e d 

p r e s id e n t ia l a m b i t io n s ; H a r la n w a s a l i f e - lo n g  

R e p u b l ic a n w h o n e v e r s o u g h t e le c t iv e o f f ic e . 

D o u g la s’ s p u b l ic e m p lo y m e n t p r io r to  h is C o u r t 

s e r v ic e c o n s is te d o f  h is w o r k  a t th e S e c u r i t ie s a n d

E x c h a n g e C o m m is s io n ; H a r la n’ s i n c lu d e d a p

p o in tm e n t a s a n a s s is ta n t U n i te d S ta te s A t to r n e y , 

s p e c ia l a s s is ta n t a t to r n e y g e n e r a l o f  N e w  Y o r k  

s ta te , a n d c h ie f c o u n s e l o f  th e N e w  Y o r k  S ta te 

C r im e C o m m is s io n , a s w e l l a s a s h o r t te n u r e o n  

th e U n i te d S ta te s C o u r t o f  A p p e a ls f o r  th e S e c o n d 

C ir c u i t . D o u g la s p r a c t ic e d l a w  p r iv a te ly f o r  b a r e ly 

tw o  y e a r s , w h i le  m u c h o f  H a r la n’ s p r o f e s s io n a l 

l i f e  w a s s p e n t i n  p r iv a te p r a c t ic e , i n c lu d in g s e v

e r a l l e a d e r s h ip p o s i t io n s w i th  b a r a s s o c ia t io n s . 

D o u g la s p r id e d h im s e l f o n  b e in g “ a n t i - e s ta b l is h

m e n t ,”  s e e m e d to  r e l i s h tw e a k in g th e n o s e o f  

p r iv i le g e , a n d a p p e a r e d to  b e m o r e a t h o m e i n  

h ik in g c lo th e s th a n i n  a j u d ic ia l g o w n . H a r la n 

m a d e n o  a p o lo g ie s w h e n h e w a s c a l le d a “ p a t r i

c ia n .” D o u g la s’ s te n u r e o n  th e S u p r e m e C o u r t 

e x c e e d e d th i r ty - s ix  y e a r s , H a r la n’ s o n ly  s ix te e n . 

A s id e f r o m  th e i r j u r is p r u d e n t ia l d i f f e r e n c e s , g e n

e r a l th e o r y a n d th e f in e  p o in ts o f  o p in io n - w r i t in g 

w e r e n o t im p o r ta n t to D o u g la s ; H a r la n b y  c o n t r a s t 

p la c e d h ig h v a lu e o n l e g a l c r a f ts m a n s h ip , b e in g 

k n o w n b y  m a n y a s a “ j u d g e’ s  j u d g e .”

T h e c o n t r a s ts s u g g e s t s o m e o f  th e r e a s o n s w h y  

H a r la n’ s c a r e e r d e s e r v e s e x te n s iv e e x a m in a t io n . 

P a r t ic u la r ly a s c r i t iq u e s o f  th e j u r is p r u d e n c e o f  

th e l a t te r W a r r e n C o u r t ( a p e r io d w h ic h b e g in s 

r o u g h ly w i th  F r a n k f u r te r’ s r e t i r e m e n t ) H a r la n’ s 

o p in io n s a r e im p o r ta n t . S e c o n d , h is o p in io n s a r e 

w o r th y o f  s tu d y b e c a u s e , w h e th e r o r n o t o n e 

a g r e e s w i th  th e o u tc o m e , a H a r la n o p in io n i s  o f te n 

th e b e s t p la c e to  b e g in w h e n t r y in g  to  u n d e r s ta n d 

a  c a s e . A s  W il l ia m  M .  B e a n e y o b s e r v e d , “ I t  w a s 

o f  g r e a t im p o r ta n c e to  H a r la n . . . th a t th e p r o d u c t 

o f  h is l a b o r s b e o f  m a x im u m u t i l i t y  a n d l o n g e v

i t y . ” 4 3 O r a s H a r la n’ s e s s e n c e w a s c a p tu r e d b y  

P a u l F r e u n d ,ZYXWVUTSRQPONMLKJIHGFEDCBA

[H is ] sp e c ia l q u a lity  is  p re c ise ly  th is  g ift 

o f co n jo in in g th e p a rticu la r w ith th e  

g e n e ra l, o r  ra th e r  o f  fin d in g  th e  g e n e ra l 

im p la n te d  w ith in  th e  p a rticu la r. T h u s  

o n e  re a d s  h is  o p in io n s  w ith  th e  se cu re  

fe e lin g  th a t th e y  w ill co n ve y  a n  u n d e r

s ta n d in g  o f  th e  e xa c t  co n tro ve rsy  to  b e  

re so lve d a n d w ill d isc lo se th e p h ilo 

so p h ica l w e llsp rin g s o f th e Ju s tice ’s  

p o s itio n .4 4

S o m e o n e w h o  h a s e d i te d S u p r e m e C o u r t o p in 

i o n s f o r  p u b l ic a t io n m a y h a v e h a d th is w r i te r’ s 

e x p e r ie n c e th a t H a r la n’ s a r e a m o n g th e m o s t
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d i f f i c u l t  ( a n d p a in f u l ) to  e d i t p r e c is e ly b e c a u s e o f  

th a t s p e c ia l q u a l i ty .

W h e th e r b e c a u s e o f  a p a r t ic u la r i n te r e s t i n  

H a r la n o r b e c a u s e o f  a g e n e r a l i n te r e s t i n  th e 

S u p r e m e C o u r t d u r in g th e t im e  h e s e r v e d , o n e c a n 

b e p le a s e d Y a r b r o u g h h a s w r i t te n th is b o o k . H is  

e x a m in a t io n o f  th e H a r la n P a p e r s a t P r in c e to n 

U n iv e r s i ty ( H a r la n’ s u n d e r g r a d u a te a lm a m a te r ) 

i s e x h a u s t iv e . T h is s o u r c e r i c h ly  e n h a n c e s f in d 

i n g s f r o m  o th e r c o l le c t io n s , i n c lu d in g th e B r e n n a n 

P a p e r s a t th e L ib r a r y  o f  C o n g r e s s . P r o d u c t iv e o f  

u n u s u a l i n s ig h t a s w e l l  a r e th e d o c u m e n te d i n te r

v ie w s w i th  a t l e a s t e ig h te e n o f  H a r la n’ s l a w  

c le r k s .4 5 T h e y r e v e a l s o m e g e m s , i n c lu d in g th e 

im p r e s s io n s o f  o n e o f  H a r la n’ s c le r k s d u r in g th e 

m id 1 9 6 0 s th a t th e J u s t ic e r a r e ly e n g a g e d i n  

“ p r o n o u n c e m e n ts .” ZYXWVUTSRQPONMLKJIHGFEDCBA

H e  w a s  u n u su a l in  th e  a m o u n t o f lis 

te n in g  h e  d id . H e  s tru ck  m e  

a s  so m e o n e  so  co m fo rta b le  

w ith  h im se lf  a n d  so  se lf-co n 

fid e n t th a t h e  fo u n d  it e a s ie r 

th a n m o st p e o p le  to  lis te n .

,..[T ]h a t re lie ve d  h im  o f a n y  

o b lig a tio n  to  a lw a ys  [s ic ] b e  

e xp la in in g h im se lf o r p ro s 

e ly tiz in g  o r p ro n o u n c in g .4 6

G iv e n th e b r e a d th , d e p th , a n d a c c e s s ib i l i t y o f  

s u c h s o u r c e s , o n e c a n o n ly  w o n d e r w h y  Y a r b r o u g h 

f o u n d i t  n e c e s s a r y to  r e ly  e x te n s iv e ly , i n  a t l e a s t 

o n e p la c e , o n LKJIHGFEDCBAT h e B re th re n .* 1

“ S u r v e y in g a  S u p r e m e C o u r t J u s t ic e’ s l i f e  a n d 

a n a ly z in g h is  j u r is p r u d e n c e ,”  Y  a r b r o u g h d e s c r ib e s 

w i th  u n d e r s ta te m e n t , “ a r e c o m p a r a t iv e ly e a s y 

ta s k s . D is c o v e r in g th e UTSRQPONMLKJIHGFEDCBAw hy u n d e r ly in g th e j u d g e’ s 

th in k in g i s d e c id e d ly m o r e d i f f i c u l t . ” 4 8 T h e r e 

w e r e , a f te r a l l , e x c e p t io n s to  th e r e s t r a in t is t p o s

tu r e H a r la n a d o p te d i n  m o s t c a s e s . H a r la n s to o d 

f a s t a g a in s t r e l ig io u s e x e r c is e s i n  p u b l ic s c h o o ls , 

p u s h e d f o r  th e i n c lu s io n o f  th e i d e a o f  “ e x p e c ta

t io n  o f  p r iv a c y”  w h ic h  b r o u g h t e le c t r o n ic s u r v e i l

l a n c e c le a r ly w i th in  th e s c o p e o f th e F o u r th A m e n d

m e n t , a n d a d o p te d a p o s i t io n i n  P oe v. U llm an* 9 

a n d G risw o ld v . C onnecticu t5"  th a t b e c a m e th e 

th e o r e t ic a l u n d e r p in n in g of R oe v . W ade5' l e s s 

th a n tw o  y e a r s a f te r h is d e a th . S in c e H a r la n w a s 

n o t a te x tu a l is t l i k e  B la c k , s u c h e x c e p t io n s p r e

s u m a b ly d id  n o t r e s u l t f r o m  s o m e p e r c e iv e d v a g u e

n e s s i n  th e C o n s t i tu t io n i t s e l f .

“ D isc o v e r in g th e 

w h y u n d e r ly in g 

th e ju d g e’s  th in k 

in g  is ...d if f ic u lt . ”

R e c o g n iz in g th a t m a n y f a c to r s m a k e p e o p le 

w h a t th e y a r e , th e a u th o r i s o la te s f i v e  w h ic h h e 

b e l ie v e s g o f a r to w a r d a c c o u n t in g f o r  H a r la n’ s 

j u d ic ia l r e c o r d . F i r s t w a s H a r la n’ s p r o s e c u to r ia l 

e x p e r ie n c e . I t  m ig h t h a v e s t r e n g th e n e d “ h is r e

g a r d f o r  th e r o le  o f  th e s ta te s i n  th e f e d e r a l s y s te m , 

a s w e l l a s h is s u p p o r t f o r  f le x ib le c o n s t i tu t io n a l 

s ta n d a r d s c o n d i t io n e d b y  c o u n te r v a i l in g s o c ia l 

im p e r a t iv e s .” 5 2 I t  m a y a ls o h a v e g iv e n h im  a n 

a p p r e c ia t io n o f  th e s p e c ia l d i f f i c u l t ie s l a w  e n

f o r c e m e n t o f te n e n c o u n te r e d . S e c o n d , H a r la n’ s 

s e c r e t w o r k  a s a n o f f ic e r i n  W o r ld  W a r I I 5 3 m a y 

h a v e c o n t r ib u te d to  a  r e lu c ta n c e w h i le  a  J u s t ic e to  

s e c o n d - g u e s s o th e r a g e n c ie s o f  g o v e r n m e n t w h e n 

s o m e a s p e c t o f  n a t io n a l s e c u r i ty w a s i n v o lv e d . 

T h i r d , H a r la n’ s y e a r s a t O x f o r d a s a R h o d e s 

S c h o la r a n d h is “ a f f in i ty  f o r  th e B r i t i s h ”  s e e m 

“ c e r ta in to  h a v e i n f lu e n c e d h is f le x ib le , e s s e n

t ia l l y  c o m m o n - la w a p p r o a c h to l e g a l i s s u e s .”

T h a t p e r s p e c t iv e w o u ld i n c l in e 

h im  a g a in s t a b s o lu te r ig h ts a n d 

to w a r d a  s ta n d a r d o f  r e a s o n a b le

n e s s . A  f o u r th g r o u p o f  i n f lu 

e n c e s w o u ld  ta k e a c c o u n t o f  h is 

“ s o c ia l b a c k g r o u n d a n d th e c o r

p o r a te f o c u s o f  h is l a w  p r a c

t i c e . . . . T h e r e i s e v id e n c e th a t 

H a r la n p e r s o n a l ly s y m p a th iz e d 

w i th  th e i n te r e s ts h e w a s r e

ta in e d to  r e p r e s e n t .” 5 4 T h e s e e x p e r ie n c e s n o t o n ly  

i n c l in e d h im  to  l im i t  g o v e r n m e n t r e g u la t io n o f  

b u s in e s s w h e r e h e c o u ld b u t m a y e v e n h a v e c o n

t r ib u te d to  a m in d s e t w h ic h a c c e p te d th e l e g i t i

m a c y o f  p o l ic ie s , c h a l le n g e d i n  m a n y c iv i l  l i b e r

t ie s c a s e s , d e s ig n e d to  e l im in a te a n y th r e a t to  th e 

n a t io n’ s p o l i t i c a l o r d e r . F o r a f i f th  i n f lu e n c e , 

Y a r b r o u g h l o o k s to  h is “ j u d ic ia l t ie s”  —  j u d g e s 

w h o m H a r la n a d m ir e d a n d /o r w i th  w h o m h e 

a s s o c ia te d . B e s id e s F r a n k f u r te r , th e l i s t  i n c lu d e d 

J u d g e s H e n r y F r ie n d ly , H a r o ld M e d in a , L e a r n e d 

H a n d , a n d J . E d w a r d L u m b a r d . ( J u s t ic e H o lm e s 

h a d b e e n d e a d f o r  tw e n ty y e a r s w h e n H a r la n w e n t 

o n  th e C o u r t . S t i l l ,  d e s p i te w h a t w o u ld  a p p e a r to  

b e a c lo s e j u r is p r u d e n t ia l c o n n e c t io n , H o lm e s’ s 

n a m e o d d ly  d o e s n o t a p p e a r e v e n a s in g le t im e i n  

th e i n d e x . S u r e ly H a r la n w a s a w a r e o f  h is o p in 

i o n s .) Y a r b r o u g h e v e n c o n s id e r s im p o r ta n t 

H a r la n’ s  r e la t io n s h ip w i th  J u s t ic e B la c k , a l th o u g h 

a t f i r s t  g la n c e th e c o n n e c t io n , g iv e n B la c k ’ s a p

p r o a c h to  a d ju d ic a t io n a n d f r e q u e n t ly o p p o s i te 

v o te s i n  c a s e s , w o u ld s e e m im p la u s ib le . B u t
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B la c k to o  w a n te d to  a v o id th e j u d ic ia l a r r o g a n c e 

o f  th e p a s t , e v e n i f  h is m e th o d to  c o n ta in j u d ic ia l 

d is c r e t io n d i f f e r e d f r o m  H a r la n’ s . S ix th o n  

Y a r b r o u g h’ s l i s t w a s H a r la n’ s g e n e r a l “ im p a

t ie n c e w i th  p r o v in c ia l i s m a n d i n to le r a n c e ,” 5 5 a n 

a t t i tu d e w h ic h  m ig h t h e lp to  a c c o u n t f o r  h is p o s i

t io n s i n  p r iv a c y c a s e s a n d i n  s o m e F i r s t A m e n d

m e n t o n e s , s u c h a s UTSRQPONMLKJIHGFEDCBAN A A C P v . A labam a™ a n d 

C ohen v. C alifo rn ia .51

T o g e th e r th e s e i n f lu e n c e s i n c l in e d H a r la n to  

p r o d u c e a j u d ic ia l r e c o r d w h ic h h a s im p r e s s e d 

“ f r ie n d s a n d f o e s a l ik e .” 5 8 S tu d e n ts o f  th e C o u r t 

a r e i n  Y a r b r o u g h’ s d e b t f o r  a d r o i t l y c a p tu r in g s o 

m u c h o f  H a r la n th e m a n a n d H a r la n th e j u d g e .

Biography:

Holmes, Frankfurter, Black,ZYXWVUTSRQPONMLKJIHGFEDCBA 

Douglas, & Fort as

O l iv e r W e n d e l l H o lm e s , J r . , w a s b o m  e ig h t 

y e a r s a f te r th e f i r s t  H a r la n , a n d th e y s h a r e d n in e 

y e a r s to g e th e r o n  th e U n i te d S ta te s S u p r e m e C o u r t 

b e f o r e H a r la n d ie d i n  1 9 1 1 . I f  th e r e i s a s h a r p 

c o n t r a s t b e tw e e n th e t im e s a n d th e C o u r ts o f  th e 

f i r s t  a n d s e c o n d H a r la n s , th e b r e a d th o f  c h a n g e i n  

th e n a t io n d u r in g H o lm e s’ s l o n g l i f e  i s n e a r ly 

m in d - b o g g l in g . W h e n h e w a s b o m , T e x a s w a s a n 

i n d e p e n d e n t R e p u b l ic , W il l ia m  H e n r y H a r r is o n 

w a s P r e s id e n t , th e C o n s t i tu t io n c o n ta in e d tw e lv e 

a m e n d m e n ts , a n d i t to o k a b o u t s ix m o n th s to  

t r a v e l a c r o s s th e c o n t in e n t ; w h e n H o lm e s d ie d t h e 

U n i te d S ta te s w a s a w o r ld p o w e r , F r a n k l in 

R o o s e v e l t w a s i n  th e W h i te H o u s e , th e r e w e r e 

tw e n ty - o n e a m e n d m e n ts , a n d C h a r le s L in d b e r g h 

h a d a l r e a d y d e m o n s t r a te d o n e c o u ld t r a v e r s e th e 

A t la n t ic O c e a n i n  l e s s th a n th i r ty - f o u r h o u r s .

L iv a  B a k e r h a s w r i t te n  th e th i r d  r e c e n t b io g r a

p h y o f  H o lm e s : LKJIHGFEDCBAT h e J u s tic e f r o m  B e a c o n H il l :  

T h e L ife  a n d T im e s o f  O liv e r W e n d e ll H o lm e s .5 9 

H e r s j o in s th o s e w r i t te n b y  G a r y J . A ic h e le6 0 a n d 

S h e ld o n M .  N o v ic k .6 1 O f  th e th r e e , e a c h h a s i t s  

s t r e n g th s . A ic h e le’ s p r o v id e s th e m o s t c o n c is e 

o v e r v ie w o f  H o lm e s’ s l i f e  a n d j u r is p r u d e n c e ; 

th e r e a r e e la b o r a te a c c o u n ts o f  H o lm e s’ s r e la t io n s 

w i th  o th e r s i n  N o v ic k ’ s ; B a k e r’ s a t te m p ts to  lo o k  

a t a l l  a s p e c ts o f  H o lm e s th e m a n a s w e l l  a s H o lm e s 

th e j u d g e . T h e r e s u l t i n  B a k e r’ s i s th e d e e p e s t 

p e n e t r a t io n to  d a te o f  H o lm e s’ s p r iv a te l i f e . H o w 

e v e r , th o s e i n te r e s te d i n  th e “ B e lo v e d H ib e r n ia”  

e p is o d e s s h o u ld n o t o v e r lo o k J o h n S . M o n a g a n’ s

r e s e a r c h .6 2 ( O n e m u s t n o te , h o w e v e r , a  f e w  m in o r 

e r r o r s . F o r e x a m p le , J o h n J a y w a s n o t s e c r e ta r y o f  

s ta te w h i le  h e w a s C h ie f J u s t ic e , a s B a k e r s a y s ;6 3 

w h i le C h ie f , h e d id  n e g o t ia te a t r e a ty w i th  E n 

g la n d w h ic h b e a r s h is n a m e . A ls o , i t  i s  c o n f u s in g 

to  d e s c r ib e B uchanan v. W arley6 4 a s i n v o lv in g  a 

r a c ia l l y r e s t r ic t i v e c o v e n a n t o r d in a n c e .6 5 I t  i n 

v o lv e d a c i ty  o r d in a n c e w h ic h m a d e i t  u n la w f u l 

f o r  a n y “ c o lo r e d p e r s o n”  to  o c c u p y a h o u s e o n  a 

b lo c k w h e r e th e m a jo r i ty o f  th e r e s id e n ts w e r e 

w h i te - a p la in e x a m p le o f  r a c ia l l y b a s e d “ s ta te 

a c t io n .”  R a c ia l ly r e s t r ic t i v e c o v e n a n ts a p p e a r e d 

i n  d e e d s , n o t o r d in a n c e s , a n d p r e s e n te d th e m o r e 

c o m p le x q u e s t io n w h e th e r th e F o u r te e n th A m e n d

m e n t w a s im p l ic a te d w h e n c o u r ts e n f o r c e d th o s e 

p r iv a te a g r e e m e n ts . )

W i th  th e A ic h e le , B a k e r , a n d N o v ic k  v o lu m e s 

n o w  a v a i la b le , o n e w o u ld h a r d ly s u p p o s e th a t , 

a m o n g p r o m in e n t J u s t ic e s w h o s e s e r v ic e e n d e d 

b e f o r e th e B u r g e r C o u r t ( 1 9 6 9 - 1 9 8 6 ) , f e w  c o m 

p r e h e n s iv e b o o k - le n g th s tu d ie s h a d b e e n w r i t te n 

a b o u t H o lm e s b e f o r e 1 9 8 9 . T h e e x p la n a t io n f o r  

th e e a r l ie r d e a r th o f  b io g r a p h ie s6 6  m a y l i e  p a r t ly  i n  

th e s p a n o f  h is y e a r s ; a s n o te d , th e n a t io n w a sZYXWVUTSRQPONMLKJIHGFEDCBA

Oliver  W endell Holmes, Jr. saw the world  change 
dramatically  during  his lifetime. Born during  the 

presidency of W illiam  Henry Harrison, he died 

while Franklin  Roosevelt was in the W hite  House.



1 1 8 JOURNAL 1992

t r a n s f o r m e d s e v e r a l t im e s o v e r d u r in g h is l i f e 

t im e . A  b io g r a p h y r e q u i r e s th e a u th o r m a s te r n o t 

o n ly  th e s u b je c t b u t th e s u b je c t’ s t im e s . W ith  

H o lm e s th a t r e a l i ty a lo n e i s  e n o u g h to  g iv e m o s t 

w r i te r s p a u s e . H o lm e s i s  o n e o f  a  s m a l l n u m b e r o f  

J u s t ic e s ( in c lu d in g a t m o s t J o h n J a y , S a lm o n 

C h a s e , W il l ia m  H o w a r d T a f t , L o u is B r a n d e is , 

C h a r le s E v a n s H u g h e s , B e n ja m in C a r d o z o , a n d 

E a r l W a r r e n ) w h o s e c o n t r ib u t io n s c le a r ly w o u ld  

h a v e d e m a n d e d b io g r a p h ie s e v e n i f  th e y h a d 

n e v e r g o n e o n  th e H ig h  B e n c h .

S im i la r ly , a n y s c h o la r u n d e r ta k in g a  s tu d y o f  

H o lm e s m u s t s u r e ly b e c o m e w e a k - k n e e d w h e n 

c o n f r o n t in g th e v a s t q u a n t i ty o f  m a te r ia l b o th b y  

a n d a b o u t h im  th a t m u s t b e c o n s id e r e d —  m o r e , 

p r o b a b ly , th a n f o r a n y o th e r A m e r ic a n j u r is t . 

B a k e r’ s  v o lu m e g iv e s th e r e a d e r a n a c c u r a te s e n s e 

o f  th e c h a l le n g e H o lm e s p r e s e n ts . T h e l i s t o f  

b ib l io g r a p h ic a l s o u r c e s a lo n e

c o n s u m e s th i r ty - e ig h t p a g e s , 

w i th  a n a v e r a g e o f  tw e n ty - 

f i v e  e n t r ie s p e r p a g e ; e v e n s o , 

th e l i s t s t r a n g e ly i n c lu d e s 

n o th in g b y J a m e s B r a d le y 

T h a y e r w h o , a s a  p r o f e s s o r a t 

H a r v a r d L a w S c h o o l , o p p o s e d 

th e g r o w in g j u d ic ia l a c t iv is m 

o f  th e 1 8 9 0 s .6 7 ( I n d e e d , o n e 

m a y r e a d H o lm e s 's f a m o u s 

d is s e n t UTSRQPONMLKJIHGFEDCBAm L ochnerv. N ew Y ork 

a s a n e c h o o f  T h a y e r . ) H o lm e s 

w r o te m o r e th a n 2 0 0 0 j u d ic ia l o p in io n s , h a l f  o f  

th o s e w h i le  o n  th e U n i te d S ta te s S u p r e m e C o u r t . 

T h e r e a r e h is  o w n  p u b l is h e d b o o k s , a d d r e s s e s , a n d 

a r t ic le s , p lu s e ig h t v o lu m e s o f  l e t te r s e d i te d b y  

o th e r s . I f  th e r e a r e f e w  b io g r a p h ie s , th e r e h a s b e e n 

n o s h o r ta g e o f  b o o k s a n d a r t ic le s a b o u t o n e o r  

m o r e a s p e c ts o f  H o lm e s’ s l o n g p u b l ic l i f e  a s 

s c h o la r a n d j u d g e . T h e r e a r e a ls o a p p r o x im a te ly 

3 6 ,0 0 0 d o c u m e n ts ( m o s t u n p u b l is h e d ) i n  th e 

H o lm e s P a p e r s a t H a r v a r d , a c c e s s to  w h ic h i s  

c lo s e d e x c e p t w i th  p e r m is s io n , p lu s r e f e r e n c e s to  

H o lm e s i n  c o l le c t io n s s u c h a s th e W il l ia m  H o w a r d 

T a f t P a p e r s a t th e L ib r a r y  o f  C o n g r e s s . B e s id e s 

th e s e , B a k e r c o n s u l te d a t l e a s t s e v e n ty - o n e o th e r 

m a n u s c r ip t c o l le c t io n s a n d c o n d u c te d a d o z e n 

i n te r v ie w s .

H a p p e n s ta n c e i s a ls o p a r t o f  th e e x p la n a t io n . 

F r a n k f u r te r h im s e l f w a s th e f i r s t  a u th o r iz e d b io g 

r a p h e r o f  H o lm e s . U p o n h is a p p o in tm e n t to  th e 

C o u r t , th e r e s p o n s ib i l i t y f e l l  to  M a r k  D e W o l f eLKJIHGFEDCBA

“ [A ]n y  sc h o la r u n 

d e r ta k in g s tu d y o f  

H o lm e s m u st su re ly 

b e c o m e w e a k -k n e e d 

w h e n c o n fro n tin g  

th e v a s t q u a n tity o f  

m a te r ia l... ”

H o w e . H is tw o  v o lu m e s o f  a p r o je c te d m u l t i 

v o lu m e w o r k  c o v e r e d H o lm e s’  s  l i f e  o n ly  to  1 8 8 2?8  

H o w e’ s d e a th te r m in a te d th e p r o je c t . D e a th a ls o 

c u t s h o r t th e w o r k  o f  b io g r a p h e r G r a n t G i lm o r e .6 9

A  f o u r th p a r t o f  th e e x p la n a t io n m a y l i e  i n  

H o lm e s h im s e l f . H e h a s l o n g b e e n r e g a r d e d a s 

e n ig m a t ic . O n e s c h o la r c o n c lu d e d th a t “ th e a p o

th e o s is o f  H o lm e s d e f e a ts u n d e r s ta n d in g .” ZYXWVUTSRQPONMLKJIHGFEDCBA

P rim a rily in te re s te d in th e co m m o n  

la w , a s  a  ju d g e  H o lm e s  g re a tly in flu 

e n ce d o n ly co n s titu tio n a l la w . R e 

m a rka b ly  d o g m a tic , H o lm e s  e xe m p li

fie s  ‘h u m ility . ’ F a ta lis tic , m is tru s tfu l o f 

re a so n , a n d  o b se sse d  w ith  th e  u b iq 

u ity o f fo rce , H o lm e s is n e ve rth e le ss  

c la ss ifie d  w ith  Jo h n  D e w e y . G e n e ra lly  

in d iffe re n t to c iv il lib e rtie s in te re s ts , 

H o lm e s  is  re g a rd e d  a s  

th e irch a m p io n . U n co n 

ce rn e d  w ith  co n te m p o 

ra ry  re a litie s , H o lm e s  in 

sp ire d  a  sch o o l o f le g a l 

‘re a lis ts . ’ U n in vo lve d  

w ith  th e  life  o f h is  so c i

e ty , H o lm e s  a ffe c te d it 

p ro fo u n d ly .7 0

P e r h a p s o f  n o o th e r J u s

t i c e c o n s id e r e d “ g r e a t”  b y  

m a n y h a v e a s s e s s m e n ts v a r

i e d s o m u c h .7 1 F r o m  th e p e r s p e c t iv e o f  F e l ix  

F r a n k f u r te r w h o  p r o b a b ly d id  a s m u c h a s a n y o n e 

to  l i o n iz e , i f  n o t to  d e i f y , H o lm e s , “ N o  j u d g e o f  th e 

S u p r e m e C o u r t h a s d o n e m o r e to  e s ta b l is h i t  i n  th e 

c o n s c io u s n e s s o f  th e p e o p le . M r .  J u s t ic e H o lm e s 

i s  b u i l t  i n to  th e s t r u c tu r e o f  o u r n a t io n a l l i f e  a n d 

h a s w r i t te n  h im s e l f i n to  th e s le n d e r v o lu m e o f  th e 

l i te r a tu r e o f  a l l  t im e .” 7 2 F o r o th e r s , H o lm e s w a s a 

to ta l i ta r ia n .7 3 A  w o u ld - b e b io g r a p h e r c o n c lu d e d h e 

w a s a  d is ta s te f u l , i f  n o n e th e le s s im p o r ta n t , f ig u r e .

P u t o u t o f yo u r  m in d  th e  p ic tu re  o f  th e  

to le ra n t a ris to c ra t, th e  g re a t  lib e ra l, th e  

e lo q u e n t d e fe n d e r o f  o u r lib e rtie s , th e  

Y a n ke e  fro m  O lym p u s . A ll th a t w a s  a  

m yth , co n co c te d  p rin c ip a lly b y  H a ro ld  

L a sk i a n d  F e lix  F ra n k fu rte r, a b o u t th e  

tim e  o f  W o rld  W a r  I. T h e  re a l H o lm e s  

w a s  sa va g e , h a rsh , a n d  c ru e l, a  b itte r 

a n d  life lo n g p e ss im is t w h o  sa w  in  th e
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co u rse o f h u m a n life n o th in g b u t a  

co n tin u in g s tru g g le in w h ich th e r ich  

a n d  p o w e rfu l im p o se  th e ir w ill o n  th e  

p o o r a n d  w e a k .7 4

B a k e r a v o id s a c a te g o r iz a t io n o f  H o lm e s a l

th o u g h s h e g e n t ly n u d g e s h e r s u b je c t o f f  th e 

h e ig h ts o f  O ly m p u s . E n c o m p a s s e d b y  H o lm e s , 

s h e c h o o s e s to  l e t h is l i f e  s p e a k f o r  i t s e l f . I n  c iv i l  

r ig h ts c a s e s , f o r  e x a m p le , s h e s h o w s h is  r e c o r d f o r  

w h a t i t  w a s : m ix e d ( a s w a s th e C o u r t’ s ) . O n e o f  

H o lm e s’ s f i r s t  o p in io n s a s a  J u s t ic e w a s i n  UTSRQPONMLKJIHGFEDCBAG iles 

v . H arr is, ’’ 5 a c a s e w h ic h d e m o n s t r a te s th e v a s t 

c h a n g e s w h ic h h a v e o c c u r r e d i n  j u d ic ia l p o w e r 

d u r in g th is c e n tu r y . I n  G iles, H o lm e s s p o k e f o r  a 

m a jo r i ty w h ic h r e f u s e d to  g r a n t r e l ie f w h e n th e 

f a c ts s h o w e d a b la ta n t p la n o f  s ta te - s p o n s o r e d 

v o te r d is c r im in a t io n b a s e d o n r a c e . “ [ W ] e  a r e 

d e a l in g w i th  a n e w a n d e x t r a o r d in a r y s i tu a t io n 

. . . th a t th e w h o le r e g is t r a t io n s c h e m e o f  th e A la 

b a m a c o n s t i tu t io n i s  a  f r a u d u p o n th e C o n s t i tu t io n 

o f  th e U n i te d S ta te s .” 7 6 F u n d a m e n ta l w a s H o lm e s’  s 

a d m is s io n th a t th e C o u r t w a s u n a b le to  p r o v id e 

r e l ie f . I f  “ th e g r e a t m a s s o f  th e w h i te p o p u la t io n 

i n te n d s to  k e e p th e b la c k s f r o m  v o t in g ,”  h e r e a

s o n e d , “ a  n a m e o n  a  p ie c e o f  p a p e r w i l l  n o t d e f e a t 

th e m .”  I n s te a d , r e l ie f w o u ld  h a v e to  c o m e f r o m  

th e s ta te o r f r o m  “ th e l e g is la t iv e a n d p o l i t i c a l 

d e p a r tm e n t o f  th e g o v e r n m e n t o f  th e U n i te d 

S ta te s .” 7 7 O v e r th r e e d is s e n ts H o lm e s c la im e d th e 

S u p r e m e C o u r t w a s p o w e r le s s i n  th is s i tu a t io n ; h e 

d o u b te d i t s c a p a c i ty to  h a v e i t s w i l l  o b e y e d . A  

d e c is io n f o r  G i le s w o u ld  h a v e c a l le d f o r  a  j u d i 

c ia l ly  l e d  p o l i t i c a l r e v o lu t io n a n d a r a d ic a l ly e n

l a r g e d v ie w  o f  th e C o u r t’ s r o le . H o lm e s e v e n 

th r e a te n e d to  d is s e n t ( b u t d id  n o t ) i n  B uchanan v . 

W ar ley .1*  I n  c o n t r a s t , h e w r o te th e C o u r t’ s o p in io n 

i n  N ixon v . H erndon19 ( o n e o f  th e f i r s t “ w h i te 

p r im a r y”  c a s e s w h ic h th e p la in t i f f s w o n ) a n d 

a d a m a n t ly c o n d e m n e d l e g a l iz e d l y n c h in g s o f  

b la c k s i n  s ta te c o u r ts .8 0

B a k e r f in d s i t  im p o s s ib le “ to  r e d u c e h is w o r k  

to  a n y o n e s y s te m .. . . [ H ] is  o n ly  a b s o lu te w a s a n 

a b s o lu te a b h o r r e n c e o f  a b s o lu te s .”

It  is  p o ss ib le  to  fin d  in  H o lm e s ’s  th o u g h t 

cu rre n ts  co n s is te n t  w ith  p o s itiv ism , re 

a lism , a n d  p ra g m a tism  -- h e  w a s  re a l

is tic  b u t n o t s tric tly  a  re a lis t, p ra g m a tic  

b u t n o t s tric tly  a  p ra g m a tis t. It is  a lso  

p o ss ib le  to  fin d id e a s  co n s is te n t w ith

u tilita ria n ism , so c io lo g ica l ju risp ru 

d e n ce , e vo lu tio n ism , a u th o rita ria n ism , 

a n d  to ta lita ria n ism . T h re a d s  o f  lib e ra l

ism  a n d  p ro g re ss iv ism  a d d  m o re  co lo r 

to th e ta p e s try .... F o r e ve ry lo va b le  

q u a lity F e lix F ra n k fu rte r d isco ve re d , 

a n  e q u a lly  d isa g re e a b le  tra it lu rke d  in  

th e  sh a d o w s . O live r  W e n d e ll H o lm e s  

w a s  a  co m p le x  a n d  o fte n  in co n s is te n t 

m a n . B u t h e  w a sa m a n . N o ta m yth .8 1

T h e r e le v a n c e o f  h is i d e a s to  th e l a w  a n d to  h is 

r o le a s a  J u s t ic e , B a k e r c o n c lu d e s , w a s th e r e a l iz a

t io n  th a t a l l  a s p e c ts o f  l i f e  —  s o c ia l , e c o n o m ic , a n d 

p o l i t i c a l —  w e r e i n  a  s ta te o f  f lu x . S in c e l a w  w a s 

a  r e f le c t io n o f  l i f e ,  l a w  w o u ld  c h a n g e a s l i f e  w o u ld  

c h a n g e . T h e C o n s t i tu t io n a l lo w e d s u c h f le x ib i l 

i t y .

“ A l th o u g h a n e w  g e n e r a t io n o f  r e a d e r s m a y 

a t te n d to  th e v o ic e o f  H o lm e s a s to  a n e c h o f r o m  

a n o th e r a g e ,”  P a u l A .  F r e u n d o b s e r v e d , “ th e y w i l l  

f in d . . . th a t i t  h a s a  d is tu r b in g ly c lo s e r e s o n a n c e .” 8 2 

G a r y A ic h e le h a s h in te d H o lm e s w a s n o m o r e 

r e f le c t iv e o f  h is e r a th a n o f  o u r s . “ [ T ] h e  f ig u r e  th a t 

e m e r g e s [ f r o m  a s tu d y o f  h is l i f e ]  w i l l  b e s e e n 

f r o m  th e p e r s p e c t iv e o f  th e p r e s e n t a g e , a n d n o t i n  

th e l i g h t  o f  h is o w n . E a c h r e a d e r w i l l  f in d . . . h is o r  

h e r o w n  H o lm e s , a n d w h e th e r th a t m a n i s  a  h e r o 

o r n o t w i l l  d e p e n d m o r e u p o n th e r e a d e r’ s j u d g 

m e n t th a n u p o n h is to r ic a l e v id e n c e .” 8 3 I t  i s  p r e

c is e ly th is “ j u d g m e n t”  w h ic h  B a k e r’ s p r o d ig io u s 

l a b o r s f a c i l i ta te .

I n  th e y e a r s a f te r H o lm e s’ s r e t i r e m e n t , p r o b

a b ly  n o  J u s t ic e p r o f e s s e d g r e a te r i n d e b te d n e s s to  

“ th e J u s t ic e f r o m  B e a c o n H i l l ”  th a n F e l ix  F r a n k

f u r te r . A m o n g J u s t ic e s w h o h a v e s e r v e d s in c e 

W o r ld  W a r I I ,  n o n e h a s l e f t  a  l e g a c y w h ic h  o f f e r s 

a c le a r e r e x a m p le th a n F r a n k f u r te r’ s o f  th e c o n

t in u in g  c o n s t i tu t io n a l te n s io n b e tw e e n c h a n g e a n d 

c o n s ta n c y . M e lv in  I .  U r o f s k y  e x p lo r e s p a r t o f  th is 

l e g a c y i n  LKJIHGFEDCBAF e lix  F ra n k fu r te r :  J u d ic ia l  R e stra in t 

a n d  I n d iv id u a l  L ib e r t ie s .™

A s  th e s u b je c t o f  a  b o o k , F r a n k f u r te r p r e s e n ts 

a c h a l le n g e s im i la r to H o lm e s : a v o lu m in o u s 

r e c o r d . F r a n k f u r te r e n te r e d p u b l ic l i f e  w h e n 

T h e o d o r e R o o s e v e l t w a s P r e s id e n t ; h e te n d e r e d 

h is l e t te r o f  r e t i r e m e n t f r o m  th e S u p r e m e C o u r t to  

P r e s id e n t J o h n K e n n e d y . A lo n g s id e th e j u d ic ia l 

o p in io n s w r i t te n  d u r in g h is  tw e n ty - th r e e y e a r s o n  

th e C o u r t i s  th e s c h o la r ly r e c o r d o f  b o o k s , a r t ic le s , 

a n d e s s a y s s p a n n in g th e q u a r te r c e n tu r y b e f o r e h is
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a p p o in tm e n t . I n  a d d i t io n , h is p a p e r s ( in c lu d in g 

l e t te r s , m e m o r a n d a , a n d d r a f t o p in io n s ) f r o m  h is 

C o u r t a n d p r e - C o u r t y e a r s a r e v a s t e n o u g h to  d e te r 

a l l  b u t th e d e te r m in e d s c h o la r . F in a l ly , th e r e i s  a 

w e a l th o f  s e c o n d a r y l i te r a tu r e . O n e s e n s e s th e 

v o lu m in o s i ty i n  th e s u p e r b b ib l io g r a p h ic e s s a y 

w i th  w h ic h  U r o f s k y  c o n c lu d e s h is s tu d y . A n y o n e 

u n d e r ta k in g f u r th e r s tu d y o f  F r a n k f u r te r s h o u ld 

b e g in w i th  i t . 8 5

P r o b a b ly n o o n e h a s g o n e to  th e S u p r e m e 

C o u r t w i th  b e t te r p r e p a r a t io n th a n F r a n k f u r te r . 

E v e n th o s e w h o  d id  n o t c a r e f o r  h is “ p o l i t i c s”  w e r e 

h a r d - p r e s s e d to  b u i ld  a c o n v in c in g c a s e a g a in s t 

J u s t ic e H a r la n S to n e’ s e s t im a te th a t h e w a s “ e m i

n e n t ly q u a l i f ie d .” 8 6 M o r e o v e r ,

“ F r a n k f u r te r , to o , b e l ie v e d th a t 

h is e n t i r e c a r e e r h a d b e e n p r e p a

r a t io n f o r  th e l a r g e ta s k s th a t n o w  

a w a i te d h im  i n  th e m a r b le 

te m p le .” 8 7 H o w e v e r , h e p r o v e d to  

b e n o l e a d e r f o r  th e n e w ly f o r m 

i n g  “ R o o s e v e l t C o u r t .”  I r o n y  a n d 

d is a p p o in tm e n t m a r k e d h is te n

u r e . “ I n s te a d o f  b e in g th e h e r a ld 

o f  a n e w j u r is p r u d e n t ia l a g e ,”  

o b s e r v e s U r o f s k y , “ [ h e ] f o u g h t a 

v a l ia n t b u t u l t im a te ly i n e f f e c t iv e 

r e a r g u a r d a c t io n to  d iv e r t th e C o u r t f r o m  w h a t h e 

c o n s id e r e d a d is a s t r o u s p a th . A  q u a r te r - c e n tu r y 

a f te r h is d e a th , h is o p in io n s a r e a l l  b u t i g n o r e d b y  

b o th th e c o u r ts a n d a c a d e m ia .’ * 8 U r o f s k y ’ s ZYXWVUTSRQPONMLKJIHGFEDCBAFrank-  LKJIHGFEDCBA
fu r te r  i s o n e o f  s e v e r a l r e c e n t a t te m p ts -  a l l  

e x c e l le n t ly w r i t te n —  to  e x p la in w h y  th a t h a p

p e n e d .8 9

I n  U r o f s k y  ’  s v ie w , th e o r ig in s o f  F r a n k f u r te r’ s 

i n e f f e c t iv e n e s s w e r e b o th d o c t r in a l a n d p e r s o n a l . 

I n  c o n t r a s t to  m a n y J u s t ic e s , h is “ j u r is p r u d e n t ia l 

i d e a s w e r e w e l l  s e t b y  th e t im e h e to o k  h is s e a t o n  

th e C o u r t ,”  a n d , w i th  o n e o r tw o  m in o r e x c e p t io n s , 

“ h e d id n o t s ig n i f i c a n t ly c h a n g e th e m a f te r

w a r d s .” 9 0 H e  f o r m e d h is i d e a s a b o u t th e r o le  o f  th e 

S u p r e m e C o u r t d u r in g th e 1 9 2 0 s a n d e a r ly 1 9 3 0 s 

w h e n a n a c t iv is t c o n s e r v a t iv e m a jo r i ty k e p t th e 

s o c ia l r e f o r m e f f o r ts o f  p o p u la r m a jo r i t ie s i n  

c h e c k . B o th to  p r o te c t th e j u d ic ia r y a n d to  s e r v e 

w o r th y l e g is la t iv e o b je c t iv e s , F r a n k f u r te r a d v o

c a te d b o th j u d ic ia l r e s t r a in t a n d i n s t i tu t io n a l d e f

e r e n c e . I n  th is h e f o l lo w e d th e e x a m p le s s e t b y  

b o th J u s t ic e s H o lm e s a n d B r a n d e is , b u t u n l ik e 

th o s e m e n to r s h e n e v e r a p p r e c ia te d th e d is t in c t io n 

i n  a p p ly in g a d i f f e r e n t l e v e l o f  r e v ie w w h e n

F ra n k fu r te r  “ w o u ld 

h a v e b e e n th e p e r fe c t 

ju d g e a g e n e ra tio n 

e a r l ie r . ”

p o p u la r m a jo r i t ie s r e s t r ic te d p o l i t i c a l l i b e r t ie s .

B u t f o r o n e th in g - - c h a n g in g t im e s —  th is 

p h i lo s o p h ic a l o u t lo o k m ig h t h a v e p r e s e n te d f e w  

p r o b le m s . A s o f  1 9 2 8 , F r a n k f u r te r h a d d e f in e d 

th e C o u r t’ s p o l i t i c a l r e s p o n s ib i l i t ie s i n  te r m s o f  

f e d e r a l is m a n d e c o n o m ic p o l ic y .9 1 B u t th e s e 

i s s u e s w h ic h  h a d b e e n th e m a in s ta y o f  th e C o u r t’ s 

d o c k e t i n  th e 1 9 2 0 s a n d 1 9 3 0 s n e a r ly v a n is h e d 

a f te r F r a n k f u r te r j o in e d th e C o u r t i n  1 9 3 9 . I n  th e i r 

p la c e a p p e a r e d c o n c e r n s w h ic h th e C o u r t h a d 

c o n f r o n te d o n ly  i n f r e q u e n t ly b e f o r e h is a r r iv a l : 

c iv i l  l i b e r t ie s a n d c iv i l  r ig h ts . A s  l a te a s th e te r m  

e n d in g i n 1 9 3 6 , o n ly tw o o f  th e C o u r t’ s 1 6 0 

d e c is io n s c o n c e r n e d n o n p r o p e r ty i s s u e s i n  c iv i l  

l ib e r t ie s a n d c iv i l  r ig h ts ; a  y e a r 

b e f o r e F r a n k f u r te r’ s r e t i r e

m e n t , th e n u m b e r h a d i n c r e a s e d 

to  f i f t y - f o u r  o f  th e 1 2 0 c a s e s 

d e c id e d w i th  f u l l  o p in io n .9 2  “ I t  

i s  n o t th a t F r a n k f u r te r l a c k e d a 

v is io n ,”  U r o f s k y  c o n te n d s , “ b u t 

r a th e r th a t t im e o u t r a n h is v i 

s io n ; h e w o u ld h a v e b e e n th e 

p e r f e c t j u d g e a  g e n e r a t io n e a r

l i e r .” 9 3 C o n s is te n c y tu r n e d o u t 

n o t to  b e a v i r tu e . B e c a u s e h e 

b e l ie v e d i n  a  C o u r t o f  e x c e e d

i n g ly  l im i te d  p o w e r s a n d th e r e f o r e r e je c te d a  r o le 

th a t c a l le d f o r  th e C o u r t to  p r o te c t r ig h ts , h e s o o n 

l o s t th e i n i t ia t iv e i n  s h a p in g th e C o u r t’ s d i r e c t io n 

to th o s e w h o th o u g h t d i f f e r e n t ly . O n e o f  th e 

e a r l ie s t m a jo r i ty o p in io n s w h ic h  h e a u th o r e d w a s 

i n  UTSRQPONMLKJIHGFEDCBAM inersv ille Schoo l D istr ic t v. G obitis,r ii  w h e r e 

e ig h t J u s t ic e s u p h e ld th e a u th o r i ty o f  a l o c a l 

s c h o o l b o a r d to  c o m p e l s a lu te o f  th e f la g  a g a in s t 

a  c la im  o f  r e l ig io u s l i b e r ty . H is  l a s t m a jo r o p in io n 

w a s a d is s e n t i n  B aker v . C arrf w h ic h a s s e r te d 

th e a b s e n c e o f  j u s t ic ia b i l i t y i n  c a s e s i n v o lv in g  

a p p o r t io n m e n t o f  s ta te l e g is la tu r e s . I n  th e f i r s t  

c a s e , a n e w  m a jo r i ty s o o n r e v e r s e d th e p o s i t io n 

F r a n k f u r te r h a d ta k e n ; i n  th e s e c o n d c a s e , a  m a jo r

i t y  f a i le d to h e e d F r a n k f u r te r’ s w a r n in g s a n d 

b r a v e ly e n te r e d th e “ p o l i t i c a l th ic k e t .”  ( T h e r e 

w e r e , o f  c o u r s e , s o m e im p o r ta n t e x c e p t io n s to  h is 

d e f e r e n t ia l o u t lo o k , a s U r o f s k y a c k n o w le d g e s , 

p a r t ic u la r ly c o n c e r n in g r e l ig io u s l i b e r ty , th e F o u r th 

A m e n d m e n t , a n d r a c ia l e q u a l i ty . )

Y e t th e c la s h o f  v ie w s a lo n e d id  n o t d im in is h 

F r a n k f u r te r’ s p e r s u a s iv e n e s s . O n e w o u ld  e x p e c t 

s o m e te n s io n o n a C o u r t p o p u la te d b y  s t r o n g - 

w i l le d  i n d iv id u a ls . N o r d o e s U r o f s k y l a y  a l l  th e
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b la m e o n  F r a n k f u r te r f o r  th e c o n te n t io u s n e s s th a t 

p la g u e d th e S to n e a n d V in s o n C o u r ts . Y e t th e 

r e c o r d i s  c le a r th a t F r a n k f u r te r’ s p e r s o n a l i ty a n d 

h is d e a l in g s w i th  h is c o l le a g u e s d e t r a c te d f r o m  th e 

f o r c e h is  j u d ic ia l a r g u m e n ts o th e r w is e m ig h t h a v e 

h a d . F i r s t , a l th o u g h h e c o u ld b e “ c h a r m in g , s o l ic i

to u s , w i t ty ,  a n d o u tg o in g ,”  h e w a s a ls o “ d u p l ic i to u s 

a n d c o n n iv in g .”  U n d e r s ta n d a b ly , s u c h c h a r a c te r

i s t i c s t r ig g e r e d c o n f r o n ta t io n . S e c o n d , F r a n k

f u r te r “ te n d e d to  d iv id e th e w o r ld  i n to  d is c ip le s 

a n d m e n to r s .”  H e c o u ld r e la te w e l l  to  h is m e n to r s 

a n d to  h is s tu d e n ts b u t “ n o t to  h is  p e e r s .”  S in c e h e 

d id  n o t v ie w  a n y J u s t ic e w i th  w h o m  h e s a t a s a 

m e n to r a n d s in c e “ th e b r e th r e n”  r e s e n te d h is te n

d e n c y to  t r e a t th e m  a s h is s tu d e n ts , r e la t io n s w e r e 

s t r a in e d . A  th i r d  a n d r e la te d c o n s id e r a t io n w a s th e 

s u c c e s s h e h a d e n jo y e d a s a p r o f e s s o r a t th e 

H a r v a r d L a w  S c h o o l . I t  “ s p o i le d h im  f o r  h is w o r k  

a s a  J u s t ic e .”  H e  m a y h a v e k n o w n m o r e a b o u t th e 

C o u r t th a n a n y o f  th e o th e r J u s t ic e s , b u t th e y to o k  

e x c e p t io n to  h is te l l in g  th e m s o . T h e f o u r th f a c to r 

w a s h is “ i n te l le c tu a l a r r o g a n c e ,”  w h ic h  a l ie n a te d 

a lm o s t a l l  o f  th e J u s t ic e s a t o n e t im e o r a n o th e r . 

U r o f s k y  s e e s a s t y p ic a l a  n o te J u s t ic e F r a n k f u r te r 

s c r ib b le d o n a d r a f t o f  o n e o f  J u s t ic e W ile y  

R u t le d g e’ s o p in io n s a f te r R u t le d g e h a d n o t a c

c e p te d h is a d v ic e : “ I f  I  h a d to  e x p la in a l l y o u r 

f a l la c ie s I  w o u ld  h a v e to  w r i te  a  s h o r t b o o k o n  ( 1 ) 

f e d e r a l j u r is d ic t io n ( 2 )  c o n s t i tu t io n a l l a w  ( 3 )  p r o 

c e d u r e g e n e r a l ly .” 9 6 F in a l ly , h is “ h ig h - f lo w n 

l e c tu r e s o n  th e p u r i ty  o f  th e C o u r t o f te n a n g e r e d 

th o s e w h o  s a w  th e h y p o c r is y— f o r  t h e r e i s  n o  o th e r 

w o r d  f o r  i t  —  in  h is o w n  s e c r e t iv e p o l i t i c a l a c t iv i

t ie s .” O f  c o u r s e , l i g h t a s w e l l a s h e a t c a n b e 

g e n e r a te d b y  f r i c t io n , b u t U r o f s k y o n b a la n c e 

f in d s  th e e f f e c ts o f  F r a n k f u r te r ’  s  p e r s o n a l i ty m a in ly  

n e g a t iv e . “ U n f o r tu n a te ly , th e C o u r t a n d i t s  m e m 

b e r s s u f f e r e d f o r  m o r e th a n tw o  d e c a d e s f r o m  th e 

p e r s o n a l a n im o s i t ie s g e n e r a te d b y th is  p r im a d o n n a 

o f  th e l a w .” 9 7

N o n e th e le s s , U r o f s k y b e l ie v e s F r a n k f u r te r’ s 

im p o r ta n c e a s a  j u r is t s u r v iv e s th o s e h a n d ic a p s . 

M o s t n o ta b le w a s F r a n k f u r te r’ s e m p h a s is o n  

“ p o p u la r d e m o c r a c y”  -  “ th a t th e w i l l  o f  th e 

p e o p le s h o u ld b e th e d o m in a n t f o r c e i n  a f r e e 

g o v e r n m e n t .”  S e c o n d , in  h is a d v o c a c y o f  ju d ic ia l 

r e s t r a in t , F r a n k f u r te r s e r v e d th e C o u r t w e l l b y  

s t r e s s in g th e “ f le x ib i l i t y ”  th a t w a s o n e o f  th e 

“ e s s e n t ia l a t t r ib u te s o f  j u d g in g .”  T h i r d , h is e m 

p h a s is o n  r e s t r a in t a n d d e f e r e n c e “ f o r c e d h is m o r e 

a c t iv is t c o l le a g u e s to  s lo w  d o w n a n d th in k  a b o u t

w h a t th e y w e r e d o in g . I f  h e c o u ld n o t g e t th e m  to  

a d o p t h is v is io n  o f  a  t im e p a s t , h e d id  h e lp th e m  to  

h o n e th e i r o w n  v is io n o f  th e t im e s to  c o m e .” 9 8

T h is w r i te r w o u ld a d d a f o u r th . A l th o u g h 

F r a n k f u r te r r e t i r e d f r o m  th e b e n c h th r e e d e c a d e s 

a g o , a n d a l th o u g h s o m e o f  th e m o s t d iv is iv e i s s u e s 

th e C o u r t c o n f r o n ts i n  th e 1 9 9 0 s e i th e r d id  n o t 

e x is t a s l e g a l q u e s t io n s i n  1 9 6 2 o r , i f  th e y d id  

e x is t , e x is te d o n ly  b a r e ly , h is o p in io n s c o n t in u e 

to  i n s p i r e th o s e w h o  a r e t r o u b le d b y  w h a t a p p e a r 

to  b e i n te m p e r a te a p p l ic a t io n o f  j u d ic ia l a u th o r

i t y . T h e o p in io n s a r e o f  a s m u c h v a lu e to  “ c o n s e r

v a t iv e”  c r i t i c s o f  “ l i b e r a l”  d e c is io n s a s th e y a r e t o  

“ l i b e r a l”  c r i t i c s o f  “ c o n s e r v a t iv e”  d e c is io n s . C o n

s id e r a p a s s a g e f r o m  o n e o f  h is o p in io n s w r i t te n 

i n  1 9 4 7 :ZYXWVUTSRQPONMLKJIHGFEDCBA

[T ]h e F o u n d e rs kn e w  th a t L a w  a lo n e  

sa ve s a so c ie ty fro m  b e in g re n t b y  

in te rn e c in e  s trife  o r  ru le d  b y  m e re  b ru te  

p o w e r h o w e ve r d isg u ise d .... T o th a t 

e n d , th e y  se t  a p a rt  a  b o d y  o f  m e n , w h o  

w e re  to  b e  th e  d e p o s ito rie s o f  la w , w h o  

b y  th e ir d isc ip lin e d  tra in in g  a n d  ch a r

a c te r  a n d  b y  w ith d ra w a l fro m  th e  u su a l 

te m p ta tio n s  o f  p riva te  in te re s t  m a y  re a 

so n a b ly b e e xp e c te d to b e ‘a s fre e , 

im p a rtia l, a n d  in d e p e n d e n t a s  th e  lo t  o f 

h u m a n ity  w ill a d m it.’9 9

I t  w o u ld  b e d i f f i c u l t  to  p r o b e th e c o n s t i tu t io n a l 

d e b a te s o f  th e p a s t d e c a d e w i th o u t s tu m b l in g in to  

J u s t ic e F r a n k f u r te r . Y e t , a m e a s u r e o f th e d is ta n c e 

th e n a t io n a n d th e C o u r t h a v e t r a v e le d s in c e h is 

r e t i r e m e n t i s  th e p r o b a b i l i t y th a t n o  p e r s o n to d a y 

w i th  a r e c o r d o f  h a v in g e s p o u s e d th e v a lu e s F r a n k

f u r te r ta u g h t a s a  J u s t ic e c o u ld b e c o n f i r m e d to  th e 

U n i te d S ta te s S u p r e m e C o u r t .

L ik e  F r a n k f u r te r , J u s t ic e s H u g o L .  B la c k  a n d 

W il l ia m  O . D o u g la s h a v e b e e n th e to p ic s o f  

n u m e r o u s s tu d ie s , l o n g  a n d s h o r t . W h a t h a s b e e n 

a b s e n t u n t i l  n o w  i s  a  v o lu m e w h ic h  s u b je c ts th e m  

to  c o m p a r a t iv e a n a ly s is . T h is i s  th e g o a l H o w a r d 

B a l l  a n d P h i l l ip  J . C o o p e r u n d e r ta k e i n  LKJIHGFEDCBAO f  P o w e r 

a n d R ig h t: H u g o B la c k , W ill ia m  O . D o u g la s , 

a n d  A m e r ic a’s C o n s titu t io n a l R e v o lu tio n .'0 0 O n  

f i r s t  c o n s id e r a t io n , th e p a i r in g o f  B la c k  a n d D o u 

g la s w o u ld  n o t s e e m to  b e a s p r o d u c t iv e o f  i n s ig h t 

a s a p a i r in g o f , s a y , B la c k a n d F r a n k f u r te r ,1 0 1 

D o u g la s a n d F r a n k f u r te r , o r  B r e n n a n a n d H a r la n 

I I . T h e a s s u m p t io n i s  th a t o n e i s l i k e ly  to  l e a r n
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m o r e b y  e x p o s in g c o n f l i c t th a n b y  a c c e n t in g c o n

s e n s u s . T h e a s s u m p t io n m a y b e c o r r e c t , b u t i t  i s  a 

m is c a te g o r iz a t io n s im p ly to r e g a r d B la c k a n d 

D o u g la s a s tw o  l i k e - m in d e d J u s t ic e s .

O n e f in d s a r o u g h p a r a l le l i n  th e o v e r la p p in g 

s e r v ic e o f  J u s t ic e s H o lm e s a n d B r a n d e is . T h e 

w o r d s “ H o lm e s a n d B r a n d e is d is s e n t in g”  w e r e to  

th e S u p r e m e C o u r t o f  th e 1 9 2 0 s w h a t th e e x p r e s

s io n “ B la c k  a n d D o u g la s d is s e n t in g”  w a s to  a  l a te r 

C o u r t . A  s h a r e d p o s i t io n , h o w e v e r , d o e s n o t 

n e c e s s a r i l y m e a n a  c o m m o n j u r is p r u d e n t ia l s ta r t

i n g  p o in t . M a tc h e d v o t in g m a y o b s c u r e d i f f e r 

e n c e s a s w e l l  a s h ig h l ig h t a f f in i t ie s . W ith  H o lm e s 

a n d B r a n d e is , f o r i n s ta n c e , th e l a t te r w a s a r e

f o r m e r ; th e f o r m e r w a s n o t . H o lm e s w a s a m a n 

o f  i d e a s a s m u c h a s B r a n d e is w a s a m a n o f  f a c ts 

a n d a c t io n . “ I  h a te f a c ts ,”  H o lm e s o n c e w r o te to  

h is f r ie n d  S i r  F r e d e r ic k P o l lo c k ( a l th o u g h H o lm e s 

a d m i t te d i t  w o u ld  b e g o o d f o r  h is “ im m o r ta l s o u l 

to  p lu n g e i n to th e m , g o o d a ls o f o r  th e p e r f o r

m a n c e o f  m y  d u t ie s .” ) 1 0 2 “ B r a n d e is r e a d e c o

n o m ic s a s w e l l a s E u r ip id e s ,”  A lp h e u s M a s o n 

e x p la in e d . “ H o lm e s r e a d a n d r e r e a d P la to . T h e 

r e s u l ts a r e c le a r ly r e f le c te d i n  th e i r j u d ic ia l o p in 

i o n s . H o lm e s i s th e e n l ig h te n e d s k e p t ic ; B r a n

d e is , th e m i l i ta n t c r u s a d e r .” 1 0 3 B a l l a n d C o o p e r 

d e m o n s t r a te th a t B la c k a n d D o u g la s , l i k e  J u s

t i c e s H o lm e s a n d B r a n d e is , s o m e t im e s a r r iv e d a t 

th e s a m e r e s u l t f o r d i f f e r e n t r e a s o n s . T h e i r

th in k in g d iv e r g e d a s o f te n a s i t  m o v e d a lo n g th e 

s a m e p a th .

B a l l a n d C o o p e r c o u ld h a r d ly h a v e c h o s e n a 

m o r e r e v e a l in g p a i r o f  n o u n s f o r  th e i r t i t le . F o r 

B la c k , th e c o n s t i tu t io n a l p o p u l is t , th e p o w e r o f  th e 

p e o p le r e p o s e d i n  th e te x t o f  th e C o n s t i tu t io n . 

T h r o u g h f u n d a m e n ta l l a w  th e y b e s to w e d a u th o r

i t y  a n d im p o s e d l im i ts o n j u d g e s a s w e l l a s o n  

th e m s e lv e s a n d o n  l e g is la to r s . B o th  a u th o r i ty a n d 

l im i ts o w e d th e i r o r ig in to , a n d d e r iv e d th e i r 

l e g i t im a c y f r o m , th e te x t o f  th e C o n s t i tu t io n . F o r 

D o u g la s , th e c o n s t i tu t io n a l i n d iv id u a l is t , th e C o n

s t i tu t io n s a f e g u a r d e d p r e - e x is t in g r ig h ts . T h e 

D e c la r a t io n o f I n d e p e n d e n c e a n d th e N in th  

A m e n d m e n t e x e m p l i f ie d D o u g la s’ s th in k in g a s 

m u c h a s i t  d id  th e th in k in g o f  th e A m e r ic a o f  th e 

l a te e ig h te e n th c e n tu r y . G o v e r n m e n t w a s th e 

p r o te c to r b u t n o t th e s o u r c e o f  r ig h ts w h ic h a l l  

p o s s e s s e d b y  v i r tu e o f  th e i r h u m a n i ty . F o r B la c k , 

th e j u d g e’ s d u ty  w a s to  e n f o r c e th e p o p u la r w i l l  i n  

b o th i t s p o s i t i v e a n d n e g a t iv e d im e n s io n s a s 

m a n i f e s te d i n  c o n s t i tu t io n a l te x t . F o r D o u g la s , 

j u d ic ia l l e g i t im a c y r e s te d o n  s o l ic i to u s r e g a r d f o r  

p e r s o n a l l i b e r ty , te x t - b a s e d o r  n o t . T h e f o r m e r’ s 

p r e m is e w a s p o p u la r s o v e r e ig n ty ; th e l a t te r’ s w a s 

i n d iv id u a l s o v e r e ig n ty . I n  c o n t r a s t to F r a n k f u r te r’ s 

v ie w s , w h ic h w e r e n e a r ly f u l l - b lo w n  w h e n h e 

to o k  h is s e a t o n  th e C o u r t , th e i r p h i lo s o p h ie s to o k  

s h a p e i n  th e p r o c e s s o f  d e c id in g c a s e s .ZYXWVUTSRQPONMLKJIHGFEDCBA

Justices Black (left) and Douglas (right)  served together on the Court  for  thirty-two  years, longer than any 

other pair  of  Justices. Justice Black holds the record for  most years as senior Associate Justice with  twenty- 

six years while Justice Douglas served on the Bench longer than any other Justice, thirty-six  years.



JUDICIAL BOOKSHELFaZYXWVUTSRQPONMLKJIHGFEDCBA1 2 3

T h e s e a r e n o t n e w i n s ig h ts . T h o s e a l r e a d y 

w e l l - a c q u a in te d w i th  B la c k  a n d D o u g la s w i l l  f in d  

th e th e m e s f a m i l ia r .1 0 4 I n s te a d , th e a u th o r s’  p r in 

c ip a l c o n t r ib u t io n f lo w s f r o m  th e c la r i ty w i th  

w h ic h th e y r e s ta te th o s e th e m e s .

B a l l a n d C o o p e r h a v e w r i t te n th r e e b o o k s i n  

o n e . A s  th e y e x p lo r e c o n t r a s t in g a p p r o a c h e s to  

c o n s t i tu t io n a l i n te r p r e ta t io n , th e a u th o r s e x a m

i n e a lm o s t e v e r y m a jo r c o n s t i tu t io n a l q u e s t io n to  

c o n f r o n t th e C o u r t b e tw e e n 1 9 3 9 a n d 1 9 7 1 ( th e 

y e a r s B la c k a n d D o u g la s s e r v e d to g e th e r ) . T h e 

s c o p e o f  th e b o o k i s th e r e f o r e b r o a d e r th a n 

U r o f s k y ’ s s tu d y o f  F r a n k f u r te r , w h ic h c o n c e n

t r a te d o n q u e s t io n s o f  i n d iv id u a l r ig h ts . L ik e  

U r o f s k y , th e y te l l  th e s to r y a g a in s t a b a c k d r o p o f  

th e C o u r t’ s i n te r n a l p o l i t i c s , i n c lu d in g th e p e r

s o n a l a n d p r o f e s s io n a l r e la t io n s b e tw e e n B la c k 

a n d D o u g la s a n d m o s t o f  th e “ b r e th r e n .”  ( F o r 

B la c k a n d D o u g la s , th a t c o l le c t iv e n o u n i n c lu d e s 

m o r e th a n a q u a r te r o f  a l l J u s t ic e s w h o h a v e s a t 

s in c e 1 7 8 9 .) R e v e a le d a r e s u b s ta n t ia l d i f f e r e n c e s 

b e tw e e n B la c k  a n d D o u g la s i n  s ty le a n d te m p e r a

m e n t , n o t j u s t i n  c o n s t i tu t io n a l p h i lo s o p h y . T h e 

v o lu m e th u s c o n ta in s a w e a l th o f  d e ta i l o f  th e 

C o u r t a t w o r k , e s p e c ia l ly w i th  r e s p e c t to  J u s t ic e s , 

s u c h a s S ta n le y R e e d , w h o th e m s e lv e s h a v e n o t 

y e t b e e n th e f o c u s o f  b io g r a p h ie s . S c a r c e ly a n 

a v a i la b le s o u r c e s e e m s to  h a v e b e e n o v e r lo o k e d .

N o n e th e le s s , o r g a n iz a t io n o f  th e b o o k i s  p u z

z l in g  i n  s p o ts . D e v e lo p m e n t o f  th e m e s s o m e t im e s 

s e e m s o u t o f  l o g ic a l a s w e l l  a s c h r o n o lo g ic a l o r d e r . 

F o r e x a m p le , a f te r a n o p e n in g r e f e r e n c e UTSRQPONMLKJIHGFEDCBAto  P iessy 

v . F erguson '05 a n d a s u m m a r y o f  th e N A A C P ’ s 

l i t ig a t io n  s t r a te g y i n  th e 1 9 3 0  s1 0 6, th e a u th o r s j u m p  

to  th e r a c ia l s i t - in c a s e s o f  th e 1 9 6 0 s '0 7 b e f o r e 

r e tu r n in g to  th e pre-B row n l i t ig a t io n 1 0 8 a n d f i 

n a l ly to a c o m p r e h e n s iv e r e v ie w o f  B row n v . 

B oard of E duca tion '09 i t s e l f . T h e r e a r e a ls o tw o  

s m a l l f a c tu a l e r r o r s : th e C o u r t’ s v o te m P lessy w a s 

7 - 1 , n o t 8 - 11 1 0 ( B r e w e r d id  n o t ta k e p a r t ) ; B la c k ’ s 

s e p a r a te o p in io n i n  Jackson C ounty B oard of C om

m issioners v. U nited Sta tes," ' th a t s o i r r i ta te d F e l ix  

F r a n k f u r te r , w a s a  c o n c u r r e n c e , n o t a d is s e n t1 1 2

A lo n g  w i th  th e s t r e n g th o f  th e i r p e r s o n a l i t ie s 

a n d th e f o r c e a n d e n th u s ia s m w i th  w h ic h th e y 

c o m m u n ic a te d th e i r c o n v ic t io n s , l e n g th o f  s e r

v ic e a d d e d im m e n s e ly to  th e im p a c t B la c k a n d 

D o u g la s h a d o n  c o n s t i tu t io n a l l a w . A m o n g th e i r 

c o l le a g u e s , o n ly  B r e n n a n w i th  n e a r ly th i r ty - f o u r 

y e a r s a n d W h i te w i th  th i r ty  ( s o f a r ) h a v e r i v a le d 

B la c k ’ s th i r ty - f o u r y e a r s a n d D o u g la s’ s th i r ty -ZYXWVUTSRQPONMLKJIHGFEDCBA

Abe Fortas in his Public W orks Division office 

where he served as General Counsel for  the division. 

He had a long and prominent  career in  the New Deal 

and later  as a W ashington lawyer.

s ix . Y e t , th e y s ta n d o u t i n  a n o th e r r e s p e c t . I n  

c o n t r a s t to  th e p r e s e n t C o u r t ( e x c e p t f o r  W h i te a n d 

R e h n q u is t ) , B la c k  a n d D o u g la s c a m e to  th e C o u r t 

w i th o u t a p p e l la te j u d ic ia l e x p e r ie n c e ( D o u g la s 

h a d n o  j u d ic ia l e x p e r ie n c e a t a l l , a n d B la c k h a d 

s e r v e d o n ly  b r ie f ly  a s j u d g e o f  a p o l ic e c o u r t i n  

B i r m in g h a m ) . M o r e o v e r , o f  c u r r e n t J u s t ic e s o n ly  

O ’ C o n n o r h e ld s ig n i f i c a n t e le c t iv e o f f ic e  p r io r  to  

h e r a p p o in tm e n t ( B la c k h a d tw ic e b e e n e le c te d 

U n i te d S ta te s s e n a to r ) . I r o n ic a l ly , th e f o r m id a b le 

c o n s t i tu t io n a l h a n d iw o r k o f  B la c k a n d D o u g la s —  

th e h a n d iw o r k w h ic h F r a n k f u r te r a n d , to  a s l ig h t ly  

l e s s e r e x te n t , H a r la n r e s is te d - m a y h a v e s o a l

te r e d th e p o l i t i c s o f  j u d ic ia l a p p o in tm e n t th a t 

th o s e w i th  b a c k g r o u n d s s im i la r to  th e i r s a r e n o w  

l i k e ly  to  b e p a s s e d o v e r i n  f a v o r o f  th o s e w h o s e 

c o n s t i tu t io n a l v a lu e s a r e k n o w n o r th o s e w h o s e 

r e c o r d s s t r o n g ly h in t w h a t th o s e v a lu e s w i l l  b e .

D o u g la s’ s e a r l ie s t p r o te g e s i n c lu d e d A b e F o r

ta s , w h o s e p r o f e s s io n a l l i f e  l i n k e d  th e N e w  D e a l 

o f  F r a n k l in R o o s e v e l t a n d th e G r e a t S o c ie ty o f  

L y n d o n J o h n s o n . L a u r a K a lm a n’ s LKJIHGFEDCBAA b e F o r ta s : 

A  B io g ra p h y " 3 o f f e r s a c lo s e l o o k  a t o n e w h o  h a d 

a h a n d i n  s h a p in g a n d im p le m e n t in g A m e r ic a n 

l i b e r a l is m i n  th e m id d le th i r d  o f  th e tw e n t ie th 

c e n tu r y . H e r s i s  th e s e c o n d b io g r a p h y o f  F o r ta s to
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a p p e a r i n  a s m a n y y e a r s . T h e f i r s t , B r u c e A l le n  

M u r p h y ’ s LKJIHGFEDCBAF o r ta s , w a s d r iv e n b y  th e q u e s t io n 

“ W h o o r w h a t k i l le d  th e p u b l ic c a r e e r o f  A b e 

F o r ta s ?” 1 1 4 I n  c o n t r a s t , K a lm a n’ s a l lo ts a  s u b o r d i

n a te p la c e to  F o r ta s’ s C o u r t y e a r s a n d p r o b e s th e 

e lu s iv e p r iv a te s id e o f  h e r s u b je c t’ s l i f e . R a w  p a g e 

f ig u r e s s u g g e s t th e d i f f e r e n c e . E x c lu d in g s p a c e i n  

b o th b o o k s d e v o te d to th e e n d n o te s , M u r p h y  

d e d ic a te d s ix ty - f i v e  p e r c e n t ( 3 9 1 ) o f  th e p a g e s to  

th e p e r io d f r o m  a p p o in tm e n t a s A s s o c ia te J u s t ic e 

i n  1 9 6 5 th r o u g h th e a g o n y o f  r e s ig n a t io n i n  1 9 6 9 ; 

K a lm a n’ s a c c o u n t c o v e r s th e s a m e p e r io d i n  1 2 9 

p a g e s ( th i r ty - tw o  p e r c e n t ) .

S o m e o n e u n f a m i l ia r w i th  F o r ta s’ s y e a r s i n  

W a s h in g to n m ig h t w o n d e r w h y  h e h a s b e c o m e a 

b io g r a p h e r’ s s u b je c t , tw ic e o v e r . O f  th e n in e ty - 

s e v e n J u s t ic e s w h o  h a v e c o m p le te d th e i r w o r k  o n  

th e C o u r t , o n ly  s ix  s e r v e d a s h o r te r t im e th a n 

F o r ta s’ s th r e e y e a r s a n d n in e m o n th s .1 1 5 W h i le  a 

s k e tc h o f  h is l i f e  w o u ld r e v e a l h e h e ld s e v e r a l 

a d m in is t r a t iv e p o s ts i n  th e f e d e r a l g o v e r n m e n t 

d u r in g th e 1 9 3 0 s a n d 1 9 4 0 s , n o n e o f  th e s e p la c e d 

h im  h ig h e r th a n a n a s s is ta n t s e c r e ta r y i n  th e I n te

r io r  D e p a r tm e n t . O th e r w is e , h e w a s a n i n f lu e n t ia l 

a t to r n e y a n d l o b b y is t i n  a c i ty  w i th  m a n y o f  b o th .

O f  c o u r s e F o r ta s’ s c a r e e r o n  a n d o f f  th e C o u r t 

w a s m u c h m o r e th a n s u c h a b r ie f o u t l in e s u g

g e s ts . N o t o n ly  h a d h e b e e n a p r o m in e n t N e w  

D e a le r a n d W a s h in g to n l a w y e r , h e w a s a c lo s e , 

l o n g - s ta n d in g , a n d c o n f id e n t ia l c o u n s e lo r to , a n d 

f r ie n d  o f ,  th e P r e s id e n t w h o  n a m e d h im  a n A s s o

c ia te J u s t ic e i n  1 9 6 5 . C o n f e s s in g d is in c l in a t io n , 

F o r ta s a c c e p te d th e p o s i t io n a t th e i r r e s is t ib le 

u r g in g o f  J o h n s o n . I n  1 9 6 8 J o h n s o n p ic k e d h im  

to  s u c c e e d E a r l W a r r e n a s C h ie f J u s t ic e . H a d 

J o h n s o n h a d h is w a y , F o r ta s w o u ld  h a v e j o in e d a 

v e r y  s m a l l c lu b  o f  C h ie f J u s t ic e s w h o  w e r e n a m e d 

f r o m  th e r a n k s o f  A s s o c ia te J u s t ic e s —  a c lu b  

w h o s e m e m b e r s h ip i n  1 9 6 8 i n c lu d e d o n ly  E d 

w a r d D . W h i te a n d H a r la n F . S to n e . J o h n s o n 

h o p e d F o r ta s , a id e d b y  h is a n a ly t ic a l b r i l l ia n c e 

a n d e lo q u e n c e , w o u ld c o n t in u e th e th r u s t o f  th e 

l i b e r a l c o n s t i tu t io n a l j u r is p r u d e n c e f o s te r e d d u r

i n g  th e s e c o n d h a l f  o f  th e W a r r e n C o u r t . ( I n d e e d , 

F o r ta s v e r y p o s s ib ly c o u ld h a v e s e r v e d a s C h ie f 

J u s t ic e i n to  th e R e a g a n p r e s id e n c y ; h e d ie d i n  

1 9 8 2 .) W h e n a f i l ib u s te r i n  th e U n i te d S ta te s 

S e n a te p r e v e n te d th e n o m in a t io n f r o m  c o m in g to  

a v o te a n d w h e n J o h n s o n r e lu c ta n t ly w i th d r e w 

F o r ta s’ s  n a m e , h e b e c a m e th e f i r s t  n o m in e e f o r  th e 

c e n te r c h a i r i n  th is c e n tu r y to  f a i l  to  w in  c o n f i r m a

t io n . I l lu s t r a t iv e o f  th e r e la t io n s h ip th a t w a s i n  

p a r t th e s o u r c e o f  h is p o l i t i c a l d i f f i c u l ty ,  F o r ta s 

e v e n d r a f te d th e s ta te m e n t f o r  J o h n s o n a n n o u n c

i n g  w i th d r a w a l o f  th e n o m in a t io n . I n  M a y  1 9 6 9 h e 

th e n b e c a m e th e f i r s t ( a n d th u s f a r th e o n ly ) 

S u p r e m e C o u r t J u s t ic e to  r e s ig n u n d e r f i r e , g iv in g  

th e n e w N ix o n a d m in is t r a t io n i t s s e c o n d ( a n d 

u n e x p e c te d ) v a c a n c y o n  th e C o u r t to  f i l l .  E v e n 

w h e n F o r ta s l e f t p u b l ic l i f e , r e v e r b e r a t io n s c o n

t in u e d f r o m  th e e v e n ts i n  1 9 6 8 a n d 1 9 6 9 , u s h e r in g 

i n  tw o  d e c a d e s o f  s o m e o f  th e m o s t r a n c o r o u s a n d 

v i tu p e r a t iv e d e b a te s e v e r w i tn e s s e d o v e r S u p r e m e 

C o u r t n o m in e e s .

T h is i s  th e r e c o r d o f  p e r s o n a l a n d p r o f e s s io n a l 

a c c o m p l is h m e n t a n d c a la m i ty w i th  w h ic h a n y 

b io g r a p h e r o f  F o r ta s m u s t c o n te n d . D u r in g  m o r e 

th a n th r e e d e c a d e s i n  p u b l ic l i f e ,  F o r ta s to u c h e d 

a n d w a s to u c h e d b y  m a n y p e o p le a n d i s s u e s . A  

b o o k a b o u t J u s t ic e s w h o  h a v e s p e n t m o s t o f  th e i r 

p r o f e s s io n a l l i v e s o n  th e B e n c h r e m o v e d f r o m  th e 

r o u g h a n d tu m b le o f  p a r t is a n p o l i t i c s n e c e s s a r i l y 

r e q u i r e s p r o d ig io u s r e s e a r c h . O n e m u s t h a v e a 

th o r o u g h g r o u n d in g i n  th e e r a d u r in g w h ic h a 

p a r t ic u la r J u s t ic e s e r v e d a n d m u s t s tu d y th e j u d i 

c ia l o p in io n s , p a p e r s , a n d r e f le c t io n s o f  c o l le a g u e s 

a s w e l l . W ith  F o r ta s , o n e m u s t d o a l l th a t , a n d 

m o r e . E n m e s h e d i n  a t im e w h e n m o r e a n d m o r e 

g o v e r n m e n t b u s in e s s w a s c o n d u c te d o n  th e te le

p h o n e , a n a u th o r m u s t r e a c h w id e a n d f a r . F o r 

th e s e r e a s o n s , i t  i s  c o m m e n d a b le , b u t n o t s u r p r is

i n g , th a t K a lm a n s e e m s to  h a v e l e f t f e w  s to n e s 

u n tu r n e d . D o c u m e n ta t io n i n  th e f o r m  o f  e n d n o te s 

a c c o u n ts f o r  r o u g h ly o n e - f i f th o f  th e to ta l l e n g th 

o f  th e v o lu m e . S h e a p p e a r s to  h a v e a c c e s s to  o n e 

s o u r c e n o t a v a i la b le to  M u r p h y : F o r ta s’ s p e r s o n a l 

p a p e r s , n o t y e t g e n e r a l ly o p e n e d to  s c h o la r s . A s  

d id  M u r p h y , K a lm a n e x a m in e d F o r ta s’ s S u p r e m e 

C o u r t p a p e r s a t Y a le U n iv e r s i ty .

H e r a c c o u n t i s b o th c o m p r e h e n s iv e a n d im 

p r e s s iv e , a v a lu a b le e x a m p le o f  p o l i t i c a l a n a ly s is 

a n d ( n e a r ly ) c o n te m p o r a r y h is to r y . T h e b o o k i s  

n o  m e r e c h r o n ic l in g o f  r e c e n t e v e n ts , b u t i s  a  g o o d 

e x a m p le o f  th e d is t in c t io n L o u is H a l le n o te d 

b e tw e e n th e “ c lo s e - u p v ie w  o f  h u m a n s o c ie ty”  

a lo n e w h e r e th e “ r o le o f  a c c id e n t s e e m s to  p r e

d o m in a te”  a n d “ th e l a r g e r v ie w ”  w h e r e “ a  p a t

te r n , a n o r d e r o f  s o m e s o r t , b e c o m e s a p p a r e n t .” 1 1 6 

K a lm a n s t r ik e s a n a p p r o p r ia te b a la n c e w h ic h  

v ie w s F o r ta s a n d o th e r s w i th in  th e e n v e lo p in g 

c i r c u m s ta n c e s o f  th e d a y , s o m e o f  w h ic h th e y 

h e lp e d to  m a k e . “ [ H ju m a n d e ta i l d o e s n o t . . .
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s e e m to  m e i n c o n s is te n t w i th  th e l a r g e p e r s p e c

t i v e . T h e e s s e n c e o f  h is to r y . . . i s th e c o n t r a s t 

b e tw e e n th e im m e n s i ty o f  i t s m o v e m e n t a n d th e 

l im i ta t io n s o f  th e i n d iv id u a ls w h o . . . p u t th e m 

s e lv e s a t g r ip s w i th  i t . ” " 7

O n e o f  th e m o s t i n t r ig u in g a s p e c ts o f  F o r ta s’ s 

l i f e  w a s h is r e la t io n s h ip w i th  L y n d o n J o h n s o n , 

b o th b e f o r e a n d d u r in g th e J o h n s o n p r e s id e n c y . 

A s k e d a t h is c o n f i r m a t io n h e a r in g s i n  1 9 6 5 i f  th e 

r e la t io n s h ip m ig h t c o m p r o m is e h is j u d ic ia l i n 

d e p e n d e n c e , th e n o m in e e a n s w e r e d ,ZYXWVUTSRQPONMLKJIHGFEDCBA

[T ]h e re  a re  tw o  th in g s th a t h a ve  b e e n  

va s tly  e xa g g e ra te d w ith  re sp e c t  to  m e . 

O n e is th e e x te n t to w h ich I a m  a  

P re s id e n tia l a d v ise r, a n d  th e  o th e r is  

th e e x te n t to  w h ich I a m  a p ro fic ie n t 

v io lin is t. I a m  a  ve ry  p o o r v io lin is t b u t 

ve ry  e n th u s ia s tic , a n d  m y  re la tio n sh ip  

w ith  th e P re s id e n t h a s b e e n e xa g g e r

a te d  o u t o f  a ll co n n e c tio n w ith  re a lity .1 1 8

W h a te v e r F o r ta s’ s m e r i ts a s a m u s ic ia n , 

K a lm a n’ s b o o k m a k e s c le a r h is r o le a s th e 

P r e s id e n t’ s a d v is e r d id  n o t c e a s e w h e n h e w e n t o n

th e B e n c h . I n d e e d , th e b r e a d th o f  h is r o le a s 

a d v is e r o n  p o l ic y  q u e s t io n s r a n g in g f r o m  s t r a te g y 

in  V ie tn a m to  d o m e s t ic u n r e s t “ r a n th e r i s k  o f  

c o m p r o m is in g h is j u d ic ia l i n te g r i ty . . . . H e m a y 

h a v e r e a s o n e d th a t a d v ic e h e g a v e a s c o u n s e lo r d id  

n o t b in d  h im  to  a n y d e c is io n a s a J u s t ic e . Y e t h is 

b e h a v io r w a s s t i l l  q u e s t io n a b le .” 1 1 9 I n  f a c t , d r a w 

i n g  o n a n a c c o u n t b y  A th a n T h e o h a r is a n d J o h n 

C o x r e g a r d in g a c e r ta in c o n v ic t io n f o r  ta x e v a

s io n ,1 2 0 K a lm a n n o te s o n e o c c a s io n w h e n “ F o r ta s 

d id  ta lk  w i th  J o h n s o n a b o u t a c a s e th a t w a s p e n d

i n g  b e f o r e th e C o u r t .” 1 2 1

P e r h a p s th e m o s t c o m p r e h e n s iv e v ie w  to  d a te 

o f  F o r ta s a s a d v is e r to  J o h n s o n a p p e a r s i n  n e i th e r 

K a lm a n’ s b o o k o r  M u r p h y ’ s , b u t i n  LKJIHGFEDCBAT h e T r iu m p h  

&  T ra g e d y o f  L y n d o n J o h n so n b y  J o s e p h A .  

C a l i f a n o , J r . , a  to p  a s s is ta n t i n  th e J o h n s o n W h i te 

H o u s e w h o  l a te r j o in e d F o r ta s’ s f o r m e r l a w  f i r m . 1 2 2 

T h is m e m o i r d o c u m e n ts n o f e w e r th a n s ix te e n 

in s ta n c e s o f  J u s t ic e F o r ta s a s p r e s id e n t ia l a d

v is e r . T h e m o s t s u r p r is in g r e v e la t io n ( o n e m e n

t io n e d b y  n e i th e r K a lm a n n o r M u r p h y ) w a s J u s

t i c e F o r ta s’ s r o le i n  th e P e n n - C e n t r a l m e r g e r 

a f f a i r . A c c o r d in g to  C a l i f a n o , F o r ta s , a t J o h n s o n ’  s 

r e q u e s t i n  N o v e m b e r 1 9 6 6 , g a v e th e P r e s id e n tZYXWVUTSRQPONMLKJIHGFEDCBA

Protesters at the 1967 National Mobilization  Direct  Action  Protest Against the Vietnam  W ar.  Justice Fortas 

advised President Johnson on Vietnam  W ar  policy and then sat in  the five cases that  raised the issue of the 

constitutionality  of the war.
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i n s t r u c t io n s o n  w h a t th e J u s t ic e D e p a r tm e n t s h o u ld 

p u t i n  i t s  b r ie f .ZYXWVUTSRQPONMLKJIHGFEDCBA

Jo h n so n  ca lle d  F o rta s  a g a in . L B J  th e n  

to ld  m e  th a t F o rta s  th o u g h t th e  Ju s tice  

D e p a rtm e n t h a d  b e co m e  o ve rb e a rin g  

o n m a tte rs w ith in  th e  su b s ta n tive re 

sp o n s ib ility o f o th e r a g e n c ie s ; [A la n ] 

B o yd  sh o u ld  d e te rm in e  w h a t th e  g o v 

e rn m e n t sa ys  to  th e  co u rt a b o u t tra n s 

p o rta tio n -p o licy m a tte rs , a n d  th e  b rie f 

sh o u ld re fle c t B o yd ’s v ie w  o f th e  

m e rg e r. H e  a ske d  m e  to  ta lk  to  F o rta s  

a b o u t it.1 2 3

C a l i f a n o r e p o r ts F o r ta s l a te r te le p h o n e d h im  

a t h o m e a n d “ r e p e a te d w h a t th e P r e s id e n t i n d i 

c a te d h e h a d s a id .” 1 2 4 L a te r , F o r ta s n o t o n ly  

p a r t ic ip a te d w h e n th e C o u r t d e c id e d i n  M a r c h 

1 9 6 7 to  r e m a n d th e c a s e to  th e I n te r s ta te C o m 

m e r c e C o m m is s io n , b u t h is d is s e n t ( jo in e d b y  

J u s t ic e s H a r la n , S te w a r t , a n d W h i te ) e v e n r e

p e a te d th e s a m e p o in t h e h a d u r g e d f o r th e 

g o v e r n m e n t’ s b r ie f , i n d ic a t in g h e s a w n o th in g 

w r o n g w i th  th e m e r i ts o f  th e m e r g e r .1 2 5 W h e n th e 

J u s t ic e s f in a l ly  a p p r o v e d th e m e r g e r i n  J a n u a r y 

1 9 6 8 , F o r ta s w r o te th e o p in io n o f  th e C o u r t .1 2 6 

O n ly  J u s t ic e D o u g la s d is s e n te d . J u s t ic e M a r

s h a l l , w h o h a d b e e n S o l ic i to r G e n e r a l , r e c u s e d 

h im s e l f .1 2 7

O f  c o u r s e J u s t ic e F o r ta s’ s c o n n e c t io n s to  th e 

J o h n s o n p r e s id e n c y w e r e w id e ly k n o w n . F o r 

e x a m p le , K a lm a n r e p r in ts tw o  s e n te n c e s f r o m  a 

l e t te r J u s t ic e D o u g la s s e n t P r o f e s s o r F r e d R o d e l l : 

“ A b e -  a r c h i te c t o f  o u r V ie tn a m p o l ic y  -  s a t i n  

th e f i v e  c a s e s r a is in g th e q u e s t io n o f  th e c o n s t i tu

t io n a l i ty  o f  th e w a r —  a b s e n t a  d e c la r a t io n o f  w a r . 

I  c o u ld n o t te l l . . . w h e th e r h e w a s b e in g h a m m e r e d 

o n  th a t o r  n o t .” 1 2 8 B u t f e w  w h o  k n e w  s e e m to  h a v e 

g r a s p e d th e e x te n t o f  th e a d v is in g w h ic h  r o u t in e ly 

o c c u r r e d . B y  c o u p l in g th e a c c o u n ts o f f e r e d b y  

K a lm a n a n d C a l i f a n o , th e r e a d e r s e n s e s j u s t h o w  

f r e q u e n t w e r e th o s e o c c a s io n s . F o r ta s’ s a c t iv i t ie s 

w i th  J o h n s o n s e e m to  h a v e s u r p a s s e d e v e n th o s e 

o f  F r a n k f u r te r w i th  R o o s e v e l t . N o t o n ly  w e r e th e 

c i r c u m s ta n c e s d i f f e r e n t , b u tm u c h o f  F r a n k f u r te r’ s 

a d v ic e , i t  tu r n s o u t , w a s u n s o l ic i te d .1 2 9

W h y  w o u ld F o r ta s c o n t in u e a p a t te r n o f  b e

h a v io r th a t w a s n o t o n ly  p o l i t i c a l ly  r i s k y a n d 

e th ic a l ly d u b io u s b u t p o te n t ia l l y a th r e a t to  th e 

C o u r t i t s e l f ? C le a r ly th is w a s a r o le h e w a s n o t

c o m p e l le d to  p la y . R a th e r , K a lm a n c o n c lu d e s , 

“ h e c le a r ly e n jo y e d h is p o w e r .” 1 3 0 F o r ta s “ c o u ld 

b e r e c k le s s i n  h is p e r s o n a l a f f a i r s ,”  s h e e x p la in s . 

“ H e to le r a te d b e h a v io r i n  h im s e l f th a t h e w o u ld  

n o t h a v e a c c e p te d i n  a  c l ie n t o r  f r ie n d . A s  a  p u b l ic 

s e r v a n t a n d o f f ic e r o f  th e c o u r t , h e p r e s c r ib e d 

r u le s f o r  s o c ie ty . A s  a  p r iv a te i n d iv id u a l , h e b e n t 

th e m .” 1 3 1

Process

U n s e e n e v e n i n  m o s t j u d ic ia l b io g r a p h ie s i s  a n 

im p o r ta n t p a r t o f  th e C o u r t’ s w o r k : th e s e le c t io n 

o f  c a s e s f o r  r e v ie w . J u r is d ic t io n a l c h a n g e s , e s p e

c ia l ly  i n  th e J u d ic ia r y A c t  o f  1 9 2 5 , h a v e g iv e n th e 

S u p r e m e C o u r t n e a r ly to ta l d is c r e t io n o v e r th e 

c a s e s i t  w i l l  d e c id e . T h is p r e l im in a r y d e c is io n i n  

e v e r y c a s e —  th e d e c is io n to d e c id e—  i n v i te s 

r e s e a r c h , p a r t ic u la r ly s o i n  r e c e n t d e c a d e s a s th e 

n u m b e r o f  f i l in g s  h a s m u l t ip l ie d  s h a r p ly w h i le  th e 

n u m b e r o f  d e c id e d c a s e s h a s r e m a in e d r e la t iv e ly 

c o n s ta n t . F u n c t io n a l ly , th e l a r g e r a t io o f  to ta l 

f i l in g s  to  c a s e s d e c id e d o n  th e m e r i ts m e a n s th e 

C o u r t’ s m o s t f r e q u e n t d e c is io n i s  to  l e a v e i n  p la c e 

th e d e c is io n o f  th e c o u r t b e lo w . T h is f a c t d is t in

g u is h e s th e S u p r e m e C o u r t f r o m  e v e r y o th e r f e d

e r a l c o u r t a n d e v e n f r o m  th e h ig h  c o u r ts o f  m a n y 

s ta te s . J u s t ic e W il l ia m  D o u g la s c o m m e n te d :

Ju s tice  L o u is  D . B ra n d e is  u se d  to  sa y  

th a t w h a t th e C o u rt d id n o t d o w a s  

o fte n  m o re  im p o rta n t th a n  w h a t it d id  

d o . T h a t w a s  h is  w a y  o f e m p h a s iz in g  

h o w  im p o rta n t it w a s  fo r ca se s  to  b e  

ca re fu lly  sc re e n e d ... to  m a ke  su re  th a t 

th e  q u e s tio n  w a s  a c tu a lly  a n d  u n m is 

ta ka b ly p re se n te d , th a t it w a s re a lly  

n e ce ssa ry fo r th e C o u rt to m a ke a  

p ro n o u n ce m e n t.1 3 2

U n d e r s ta n d in g c a s e s e le c t io n i s th e r e f o r e o f  

o b v io u s im p o r ta n c e to  l a w y e r s w h o  w a n t to  p r e s s 

th e i r c l ie n t 's c la im s i n  th e S u p r e m e C o u r t a n d to  

p o l i t i c a l s c ie n t is ts w h o  p r o p e r ly r e g a r d th e C o u r t 

a s a p o l i t i c a l i n s t i tu t io n —  n o t “ p o l i t i c a l”  i n  th e 

n a r r o w , p a r t is a n s e n s e , b u t “ p o l i t i c a l”  i n  th e b r o a d 

s e n s e o f  a f f e c t in g th e d is t r ib u t io n o f  p o w e r a n d 

in f lu e n c e i n  a s o c ie ty .

S c h o la r s w h o h a v e e x a m in e d c a s e s e le c t io n 

b e g in w i th  tw o a s s u m p t io n s . T h e f i r s t i s th a t 

s e le c t io n i s  n o t a m a t te r o f  d r a w in g d o c k e t n u m 
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b e r s o u t o f  a h a t , b u t i n s te a d i s a p u r p o s e f u l 

d e c is io n . T h e s e c o n d i s  th a t th e C o u r t’ s o w n  R u le 

1 0  o n  th e g r a n t in g o f  c e r t io r a r i ( v i r tu a l ly  a l l  c a s e s 

n o w  r e a c h th e S u p r e m e C o u r t b y  w a y o f  th is 

d is c r e t io n a r y w r i t )  d o e s n o t a d e q u a te ly a c c o u n t 

f o r  th o s e l a r g e n u m b e r s o f  c a s e s e a c h T e r m  tu r n e d 

a w a y a t th e d o o r . T h e r u le c a n r e a l ly d o  n o  m o r e 

th a n s u g g e s t s o m e o f  th e c h a r a c te r is t ic s o f  a  c a s e 

th e J u s t ic e s s a y th e y w i l l  ta k e i n to  a c c o u n t . F u r

th e r c o m p l ic a t in g th e ta s k o f  a n y o n e w h o  w a n ts to  

p r o b e c a s e s e le c t io n i s  th e s e c r e c y o f  th e p r o c e s s . 

J u s t ic e s t y p ic a l ly d o n o t e x p la in p u b l ic ly w h y  

r e v ie w i s o r i s n o t g r a n te d . W h i le d is s e n ts to  

d e n ia ls o f  c e r t io r a r i a r e m o r e c o m m o n n o w  th a n 

th e y w e r e th r e e o r  f o u r  d e c a d e s a g o , s u c h d is s e n ts 

r e m a in r e la t iv e ly u n c o m m o n a n d , w h e n th e y o c

c u r , d o n o t n e c e s s a r i l y s p e a k f o r  e v e r y o n e w h o  

m ig h t h a v e p r e f e r r e d to  g r a n t r e v ie w .

U n t i l  r e c e n t ly , th e p r e p o n d e r a n c e o f  s c h o l

a r ly  w is d o m h a s b e e n th a t th e d e c is io n to  g r a n t 

c e r t io r a r i w a s s t r a te g ic —  a  d is g u is e d v o te o n  th e 

m e r i ts . S e le c t in g a  c a s e f o r  r e v ie w  w a s th e r e f o r e 

b a s e d m a in ly  o n  “ p o l i t i c a l”  f a c to r s ( w h o  o r  w h a t 

w in s ) a n d n o t o n “ l e g a l”  c o n s id e r a t io n s ( c le a r 

j u r is d ic t io n , th e p r e s e n c e o f  a  c o n f l i c t a m o n g th e 

c i r c u i ts , r ip e n e s s , a n d s o f o r th ) .1 3 3 M a n y  o f  th e s e 

s tu d ie s w e r e “ a s s o c ia t io n a l ,”  c o n n e c t in g s e le c

t io n  w i th  th e c h a r a c te r is t ic s o f  l i t ig a n ts a n d th e 

q u e s t io n s th e y r a is e d . T h e i r c o n c lu s io n s c o n t r a

d ic te d th e J u s t ic e s’  o w n  r e p e a te d a s s e r t io n s th a t 

a d e n ia l “ c a r r ie s w i th  i t  n o  im p l ic a t io n w h a te v e r 

r e g a r d in g th e C o u r t’ s v ie w s o n th e m e r i ts o f  a 

c a s e w h ic h  i t  h a s d e c l in e d to  r e v ie w .” 1 3 4 I n  1 9 8 0 , 

r e ly in g o n a c lo s e a n a ly s is o f  J u s t ic e H a r o ld 

B u r to n’ s p a p e r s , D o r is M a r ie  P r o v in e w a s a m o n g 

th e f i r s t to  d e m o n s t r a te th a t c a s e s e le c t io n w a s 

m o r e c o m p le x th a n e i th e r s c h o la r ly a r t ic le s 

c la im e d o r  th e C o u r t a c k n o w le d g e d .1 3 5 W h i le  s h e 

a g r e e d w i th  e a r l ie r s tu d ie s “ th a t s u b je c t iv e c o n

s id e r a t io n s l i e  a t th e h e a r t o f  c a s e s e le c t io n ,”  s h e 

c o n c lu d e d th a t th e “ J u s t ic e s’ p e r c e p t io n s o f  a 

j u d g e’ s r o le a n d o f  th e S u p r e m e C o u r t’ s r o le i n  

o u r j u d ic ia l s y s te m s ig n i f i c a n t ly l im i t  th e r a n g e 

o f  c a s e - s e le c t io n b e h a v io r th a t th e J u s t ic e s m ig h t 

o th e r w is e e x h ib i t .” 1 3 6

M o r e th a n a d e c a d e a f te r P r o v in e’ s f in d in g s , 

H . W . P e r r y , J r . m a in ta in s th a t “ l e g a l”  f a c to r s d o  

i n d e e d p la y a s iz e a b le r o le i n  c a s e s e le c t io n . LKJIHGFEDCBA
D e c id in g to  D e c id e '3 1 m o v e s b e y o n d o th e r c a s e - 

s e le c t io n s tu d ie s i n  o n e m o r e im p o r ta n t r e s p e c t . 

I t s p r in c ip a l s o u r c e s a r e i n te r v ie w s . S u b je c ts

i n c lu d e d f i v e  S u p r e m e C o u r t J u s t ic e s , s ix ty - f o u r 

f o r m e r S u p r e m e C o u r t c le r k s , s e v e n j u d g e s o n  th e 

U n i te d S ta te s C o u r t o f  A p p e a ls f o r th e D .C . 

C ir c u i t , f o u r U .S . S o l ic i to r s G e n e r a l , a n d f o u r 

a t to r n e y s i n  th e O f f ic e o f  th e S o l ic i to r G e n e r a l . 

T h e J u s t ic e s a n d s ix ty - o n e o f  th e c le r k s w e r e a t th e 

C o u r t d u r in g th e O c to b e r te r m s 1 9 7 6 - 1 9 8 0 . T h e 

c o n t r a s t i n  m e th o d o lo g y b e tw e e n P e r r y’ s s tu d y 

a n d th e e a r l ie r o n e s i s s h a r p . T h e l a t te r d r e w  

c o n c lu s io n s f r o m  d a ta i n  th e p u b l ic d o m a in ; P e r r y 

a t te m p ts to  r e c r e a te th e p r o c e s s f r o m  th e p o s i t io n 

o f  th o s e w h o g r a n t o r d e n y r e v ie w . O n e i s  

r e m in d e d o f  th e s to r y a t t r ib u te d to  th e l a te h u m o r

i s t R o b e r t C h a r le s B e n c h le y . A s k e d o n  a n e x a m i

n a t io n a t H a r v a r d to  w r i te  a b o u t a n A n g lo - A m e r i

c a n f i s h in g  t r e a ty f r o m  b o th  th e B r i t i s h  a n d A m e r i

c a n p e r s p e c t iv e s , B e n c h le y s a id h e w o u ld  i n s te a d 

w r i te  a b o u t th e t r e a ty f r o m  th e p e r s p e c t iv e o f  th e 

f i s h .1 3 8

E x c e p t w h e r e i n f o r m a t io n a n d i t s  s o u r c e w e r e 

a l r e a d y p a r t o f  th e p u b l ic r e c o r d , th e i d e n t i t ie s o f  

a l l i n te r v ie w e e s r e m a in c o n f id e n t ia l . I n  v ie w  o f  

th e d i f f i c u l t ie s c a u s e d b y  p u b l ic a t io n o f  T h e 

B re th re n i n  1 9 7 9 , w h e r e m u c h o f  th e s o - c a l le d 

“ s c o o p”  w a s s u p p o s e d to h a v e c o m e f r o m  

i n te r v ie w s , i t  i s  to  P r o f e s s o r P e r r y’ s c r e d i t , a n d a n 

i n d ic a t io n o f  th e t r u s t p la c e d i n  h im , th a t h e w a s 

a b le to  h a v e a s m a n y a p p a r e n t ly c a n d id e x c h a n g e s 

a s h e d id .

P e r r y e x p la in s c a s e s e le c t io n b y  d e v is in g tw o  

“ m o d e s”  o r m e th o d s : th e “ o u tc o m e m o d e”  a n d th e 

“ j u r is p r u d e n t ia l m o d e .” 1 3 9 T h e f o r m e r r e s e m b le s 

th e s t r a te g ic a p p r o a c h w h ic h  h a s b e e n a s ta p le i n  

p o l i t i c a l s c ie n c e l i te r a tu r e . T h e l a t te r s u b s u m e s 

th e v a r io u s te c h n ic a l c o n s id e r a t io n s w h ic h a r e 

i n d e p e n d e n t b o th o f  th e c la s s o f  th e p e t i t io n e r a n d 

o f th e p o l ic y  th e p e t i t io n e r c h a l le n g e s . T h e im p o r

ta n c e o f  D e c id in g to  D e c id e i s  th a t P e r r y l e a r n e d 

e v e r y J u s t ic e u s e s b o th m o d e s . “ W h a t t r ig g e r s 

o n e m o d e o r th e o th e r i s s im p ly th e d e g r e e o f  

c o n c e r n a b o u t th e o u tc o m e o n th e m e r i ts .” 1 4 0 

J u s t ic e s w h o  c a r e “ s t r o n g ly a b o u t th e o u tc o m e o f  

a c a s e o n  th e m e r i ts”  e n te r th e o u tc o m e m o d e i n  

d e c id in g w h e th e r to  ta k e th e c a s e . J u s t ic e s w h o  d o  

n o t h a v e s t r o n g f e e l in g s a b o u t th e o u tc o m e e n te r 

th e j u r is p r u d e n t ia l m o d e .

E n te r in g e i th e r m o d e t r ig g e r s a  s e r ie s o f  q u e s

t io n s . F r o m  h is i n te r v ie w s , P e r r y f in d s th a t f o u r 

s u c h q u e s t io n s d o m in a te th e o u tc o m e m o d e : “ W il l  

I  w in  o n  th e m e r i ts ? I n s t i tu t io n a l ly i r r e s p o n s ib le 

n o t to  ta k e th e c a s e ? G o o d v e h ic le ? I s a b e t te r c a s e
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l i k e ly ? ”  S ix  q u e s t io n s c o n t r o l th e j u r is p r u d e n t ia l 

m o d e : “ C o n f l i c t i n  c i r c u i ts ? I m p o r ta n t i s s u e ? 

S tr o n g r e a s o n to  r e s o lv e c a s e o r  i s s u e n o w ? N e e d / 

d e s i r e m o r e p e r c o la t io n ? G o o d v e h ic le ? I s  a b e t te r 

c a s e l i k e ly ? ”  E a c h q u e s t io n i s  l i k e  a g a te . F a i lu r e 

o f  a c a s e to  c le a r a g a te i n  th e a p p r o p r ia te w a y  

r e s u l ts i n  a d e n ia l o f  r e v ie w .1 4 1

C a s e s e le c t io n i s th u s c o m p le x . S ta n d in g 

a lo n e , th e s t r a te g ic ( o u tc o m e ) a n d l e g a l ( ju r is p r u

d e n t ia l ) a p p r o a c h e s a r e o n ly  p a r t o f  th e s to r y . I f  

o n e a s s u m e s f i r s t , th a t h is i n te r v ie w s y ie ld e d a 

t r u e p ic tu r e f o r  th e 1 9 7 6 - 1 9 8 0 te r m s , a n d s e c o n d , 

th a t th e d e s c r ip t io n i s  a n a c c u r a te p o r t r a y a l o f  c a s e 

s e le c t io n i n  o th e r r e c e n t te r m s , P e r r y’ s c o n t r ib u

t io n  i s  s ig n i f i c a n t : h e d e m o n s t r a te s th a t b o th p o l ic y  

a n d p r o c e d u r e m a t te r .

J u s t a s P e r r y’ s b o o k p r o b e s th e f i r s t  s te p i n  th e 

p r o c e s s b y  w h ic h th e S u p r e m e C o u r t d e c id e s 

c a s e s , LKJIHGFEDCBAT h e I n te l l ig ib le  C o n s titu t io n1 4 2 b y  J o s e p h 

G o ld s te in d i r e c ts a t te n t io n to th e l a s t : w r i t in g  

o p in io n s . H is c o n c e r n i s n o t th e g r a m m a r ia n’ s . 

N o r i s h e i n te r e s te d i n  th e th e o r ie s J u s t ic e s e m 

p lo y  i n  i n te r p r e t in g th e C o n s t i tu t io n o r  e v e n i n  th e 

m e r i ts o f  a  d o c t r in e th e C o u r t h a s a d o p te d . R a th e r , 

h e i s p r e o c c u p ie d w i th  th e C o u r t’ s e d u c a t io n a l 

m is s io n a s c o m m u n ic a to r a n d te a c h e r . A s th e y 

e x p o u n d th e C o n s t i tu t io n , J u s t ic e s h a v e a n o b l i 

g a t io n to  p u b l is h o p in io n s c h a r a c te r iz e d b y  c la r

i t y ,  c a n d o r , a n d l i n g u is t ic i n te g r i ty . T h e C o n s t i

tu t io n e n s h r in e s v a lu e s th a t d e f in e th e k in d  o f  

n a t io n i t s  c i t i z e n s e x p e c t to  e n jo y . J u d ic ia l o p in 

i o n s c o n s t r u in g th e C o n s t i tu t io n p r o v id e J u s t ic e s 

a n o p p o r tu n i ty to  a r t ic u la te th o s e v a lu e s . I n d e e d , 

th e j u d ic ia r y i s th e o n ly  p a r t o f  th e g o v e r n m e n t 

w h ic h r o u t in e ly j u s t i f ie s i t s d e c is io n s th r o u g h 

r e a s o n a n d w h o s e o r d in a r y p u b l ic d is c o u r s e c o n

s is ts o f  th e f u n d a m e n ta l p r in c ip le s o f  th e p o l i t i c a l 

s y s te m .

T h r o u g h a s e r ie s o f  e x a m p le s , G o ld s te in d e m 

o n s t r a te s h o w  s o m e l a n d m a r k d e c is io n s o f  th e m o d

e m  C o u r t a r e f la w e d e x e r c is e s i n  c o m m u n ic a t io n . 

T h e p r o b le m i s s e r io u s n o t m e r e ly b e c a u s e th e 

a u th o r b e l ie v e s th e J u s t ic e s c o u ld w r i te b e t te r b u t 

b e c a u s e f la w e d o p in io n s r u n  th e r i s k  o f  c u t t in g th e 

C o u r t l o o s e f r o m  i t s o w n l e g i t im a c y . I r o n ic a l ly , 

j u d ic ia l r e v ie w  —  i t s e l f  a l im i ta t io n  o n  m a jo r i ty  r u le 

—  f lo w s  f r o m  p o p u la r s o v e r e ig n ty . A s  f a r b a c k a s 

th e a r g u m e n ts i n  A le x a n d e r H a m i l to n’ s F c r f e r a /Z v Z 

N o . 7 8  a n d C h ie f J u s t ic e J o h n M a r s h a l l’ s o p in io n i n  

M a rb u ry  v . M a d iso n ,'"  j u d ic ia l r e v ie w h a s b e e n 

g r o u n d e d o n  th e th e o r y th a t j u d g e s , i n  r e f u s in g to

g iv e f o r c e to  a  d u ly  e n a c te d s ta tu te w h ic h  th e y f in d  

i n  c o n f l i c t w i th  th e C o n s t i tu t io n , e m b r a c e th e 

p e o p le’ s w i l l  i n  p la c e o f  th e w i l l  o f  th e p e o p le’ s 

e le c te d a g e n ts . A c c o r d in g ly , th e C o u r t’ s d u ty  i n  

e a c h c o n s t i tu t io n a l c a s e i s  to  e x p la in i t s  d e c is io n 

i n  a  w a y th e s o v e r e ig n p e o p le —  “ W e  th e P e o p le ,”  

G o ld s te in p r e f e r s th r o u g h o u t1 4 4 - -  c a n u n d e r s ta n d . 

O th e r w is e , th e p o in t why th e g o v e r n m e n t m a y ( o r 

m a y n o t ) ta k e th e c o n te s te d a c t io n m a y w e l l b e 

l o s t . H e m ig h t h a v e n o te d th a t th e C o u r t m a n i

f e s te d a n a w a r e n e s s o f  th is s o v e r e ig n ty i n  o n e o f  

i t s f i r s t  c o n s t i tu t io n a l d e c is io n s . “ T o  th e C o n s t i

tu t io n o f  th e U n i te d S ta te s ,”  J u s t ic e J a m e s W il 

s o n c o n c e d e d , “ th e te r m  s o v e r e ig n i s  to ta l l y  u n 

k n o w n .” ZYXWVUTSRQPONMLKJIHGFEDCBA

T h e re  is b u t o n e  p la ce  w h e re  it co u ld  

h a ve b e e n u se d  w ith p ro p rie ty . B u t, 

e ve n in th a t p la ce it w o u ld n o t, p e r

h a p s , h a ve co m p o rte d w ith th e d e li

ca cy  o f th o se , w h o  ordained a n d e s- 

tablished th a t  co n s titu tio n . T h e y  might 

h a ve a n n o u n ce d th e m se lve s ‘so ve r-ZYXWVUTSRQPONMLKJIHGFEDCBA

Chief  Justice John Marshall ’ sopinion in  M a rb u ry  v. 

M a d iso n substantiated the idea of judicial  review 

that Alexander Hamilton  put  forth  in  the F e d e ra l is t 

No. 78.
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e ig n ’ p e o p le  o f th e  United States: B u t 

se re n e ly co n sc io u s o f th e  fact, th e y  

a vo id e d  th e  ostentatious declaration.'145

R e c o g n iz in g th a t o p in io n w r i t in g  i s  a  p e r s o n a l 

a s w e l l  a s c o l la b o r a t iv e “ a r t ,” 1 4 6G o ld s te in f o r m u

l a te s f i v e  “ c a n o n s o f  c o m p r e h e n s ib i l i t y”  b y  w h ic h  

th e J u s t ic e s c a n j u d g e th e i r o w n  h a n d iw o r k . F i r s t , 

“ u s e s im p le a n d p r e c is e la n g u a g e l e v e l to  th e 

u n d e r s ta n d in g o f  a l l .”  T h is c a n o n r e c o g n iz e s th a t 

w h i le a f a r l a r g e r p r o p o r t io n o f  A m e r ic a n s a r e 

l i te r a te to d a y th a n i n ,  s a y, C h ie f J u s t ic e M a r s h a l l’ s 

t im e , th e o v e r a l l l e v e l o f  l i te r a c y a m o n g th e l i te r 

a te ta x e s a n y J u s t ic e’ s e x p la n a to r y p o w e r s . I t  i s  

o f te n r e m a r k e d th a t a p r in c ip a l e le m e n t o f  th e 

P r o te s ta n t R e f o r m a t io n w a s th e “ p r ie s th o o d o f  a l l  

b e l ie v e r s .”  G o ld s te in s e e m s to  c a l l f o r  th e c o n s t i

tu t io n a l i n v e s t i tu r e o f  a l l  c i t i z e n s . S e c o n d , “ w r i te  

w i th  c a n d o r a n d c la r i ty .” A n  o p in io n s h o u ld 

r e v e a l th e “ r e a l a n d s ig n i f i c a n t r e a s o n s u n d e r ly

i n g ”  a  d e c is io n . T h i r d , “ a c k n o w le d g e a n d e x p la in 

d e l ib e r a te a m b ig u i ty .”  I f  f i v e  J u s t ic e s c a n a g r e e 

o n a n o p in io n o n ly b y  th e i n s e r t io n o f  f o g g y 

l a n g u a g e , th e a u th o r o f  th e o p in io n s h o u ld b e 

s u f f ic ie n t ly f o r th r ig h t to  a c k n o w le d g e i t s p r e s

e n c e . F o u r th , “ b e a c c u r a te a n d s c r u p u lo u s ly f a i r  i n  

m a k in g a t t r ib u t io n s to a n o th e r o p in io n i n  th e 

c a s e .”  G o ld s te in w is h e s to  a v o id th e s i tu a t io n 

J u s t ic e R o b e r t J a c k s o n d e s c r ib e d :

T h e  te ch n iq u e  o f  th e  d isse n te r  o fte n  is  

to  e xa g g e ra te  th e  h o ld in g  o f  th e  C o u rt 

b e yo n d th e m e a n in g o f th e m a jo rity  

a n d  th e n  to  b la s t a w a y  a t th e  e xce ss .

S o  th e  p o o r la w ye r w ith  a  s im ila r ca se  

d o e s n o t kn o w  w h e th e r th e m a jo rity  

o p in io n  m e a n t  w h a t  it  se e m e d  to  sa y  or 

w h a t th e  m in o rity  sa id  it m e a n t.1 4 7

F i f th , “ i n c o r p o r a te i n  th e te x t , r a th e r th a n 

r e le g a te to f o o tn o te s , m a te r ia l th a t i s d i r e c t ly 

r e la te d to  th e r e a s o n s f o r  th e d e c is io n o r to  th e 

m e a n in g o r  b r e a d th o f  th e h o ld in g .” 1 4 8 G o ld s te in 

a c c e p ts J u d g e A b n e r J . M ik v a ’ s a s s e s s m e n t o f  

f o o tn o te s : “ I f  [ s u b s ta n t iv e ] f o o tn o te s w e r e a  r a t io

n a l f o r m  o f  c o m m u n ic a t io n , D a r w in ia n s e le c t io n 

w o u ld h a v e r e s u l te d i n  th e e y e s b e in g s e t v e r t i

c a l ly r a th e r th a n o n a n i n e f f i c ie n t h o r iz o n ta l 

p la n e .” 1 4 9 ( A la s , s in c e G o ld s te in’ s b o o k i t s e l f 

c o n ta in s s o m e s u b s ta n t iv e e n d n o te s , a r e r e a d e r s 

a l lo w e d to  w o n d e r w h e th e r D a r w in ia n s e le c t io n

s h o u ld h a v e l o c a te d a n e y e b a l l a t th e t ip  o f  e a c h 

i n d e x f in g e r ? )

T o  e n f o r c e th e c a n o n s , G o ld s te in p r o p o s e s a 

“ f in a l - p h a s e c o n f e r e n c e”  w h ic h w o u ld  b r in g th e 

J u s t ic e s to g e th e r , w i th o u t c le r k s o r  o th e r s ta f f , to  

r e v ie w  th e s e v e r a l o p in io n s i n  a c a s e b e f o r e th e y 

a r e r e le a s e d . A  f r e e - w h e e l in g d is c u s s io n m ig h t 

th e r e b y “ m it ig a te th e u n to w a r d e f f e c ts o n o p in 

io n - w r i t in g o f  th e b u r e a u c r a t iz a t io n o f  th e 

C o u r t .” 1 5 0

T h e p r o p o s a ls c le a r ly m e r i t c o n s id e r a t io n . 

W h e th e r th e y w o u ld  im p r o v e th e C o u r t’ s c o m m u

n ic a t io n w i th  th e p u b l ic i n  a a g e w h e n “ s o u n d 

b i te s”  d o m in a te th e e le c t r o n ic m e d ia’ s c o v e r a g e o f  

p u b l ic a f f a i r s a n d w h e n c o n te n d in g p o l i t i c a l f o r c e s 

l o o k  l e s s to  r e a s o n th a n to  r e s u l ts , i s  a n o th e r m a t te r .

A s  G o ld s te in w o u ld  b e q u ic k to  a c k n o w le d g e , 

c o m m u n ic a t io n a lo n e d o e s n o t w h o l ly  d e te r m in e 

th e r e c e p t io n a d e c is io n r e c e iv e s n o r i t s s ta tu s 

d e c a d e s l a te r . F o r s u p p o r t , o n e n e e d l o o k  n o  

f u r th e r th a n UTSRQPONMLKJIHGFEDCBAL ochner v. N ew Y ork.1 5 1 P a u l K e n s 

a b ly e x a m in e s th e “ a n a to m y”  o f  th is c a s e i n  LKJIHGFEDCBA
J u d ic ia l  P o w e r a n d  R e fo rm  P o lit ic s .'5 1 H is  s to r y 

b e g in s i n  th e G i ld e d A g e a n d e n d s i n  th e P r o g r e s

s iv e E r a .

in  L ochner, f i v e  J u s t ic e s s e t a s id e a N e w  Y o r k  

s ta tu te o f  1 8 9 5 w h ic h r e s t r ic te d b a k e r s to  a te n - 

h o u r m a x im u m w o r k d a y . F a v o r a b le c o m m e n t o n  

th e r u l in g  w a s n o t to ta l l y  l a c k in g a t th e t im e . “ I t  

i s  m o s t g r a t i f y in g ,”  o n e n e w s p a p e r e d i to r ia l i z e d , 

“ to  o b s e r v e th a t th e S u p r e m e C o u r t d o e s n o t a l lo w  

th e s a n c t i ty o f  a n y c o n t r a c ts w h ic h  m a y h a v e b e e n 

m a d e b e tw e e n th e d e m a g o g u e s i n  th e L e g is la tu r e 

a n d th e i g n o r a m u s e s a m o n g th e l a b o r l e a d e r s i n  

b r in g in g to n a u g h t th e i r c o m b in e d m a c h in a

t io n s .” 1 5 3 Y e t th e d e c is io n h a s p r o b a b ly r e c e iv e d 

“ m o r e c le a r ly u n a n im o u s c r i t i c is m  th a n a n y o th e r 

i n  th e tw e n t ie th c e n tu r y .” 1 5 4 A  s o c ia l is t o r g a n o f  

th e d a y r e f e r r e d to  L ochner a s “ a  n e w  D r e d S c o t t 

d e c is io n ,” 1 5 5 a n d 8 5 ,0 0 0 b a k e r s th r e a te n e d a  s t r ik e 

a n d a  b r e a d f a m in e , v o w in g  to  “ f ig h t  a l l  a lo n g th e 

l i n e ”  i f  p r o v is io n s f o r  th e h o u r s r e s t r ic t io n w e r e 

d r o p p e d f r o m  th e i r la b o r c o n t r a c ts .1 5 6 M o r e o v e r , 

L ochner s p a r k e d f u r th e r i n te r e s t in  r e f o r m o f  th e 

c o u r ts a m o n g th o s e w h o f e l t  j u d ic ia l p o w e r w a s 

s u r g in g u n c h e c k e d .1 5 7 A s P r e s id e n t T h e o d o r e 

R o o s e v e l t w r o te J u s t ic e W il l ia m  D a y  ( o n e o f  th e 

d is s e n te r s i n  L ochner) n e a r ly th r e e y e a r s l a te r , “ I f  

th e s p i r i t  w h ic h  l i e s b e h in d [ th e  d e c is io n ] o b ta in e d 

i n  a l l  th e a c t io n s o f  th e F e d e r a l a n d S ta te C o u r ts , 

w e s h o u ld n o t o n ly  h a v e a  r e v o lu t io n , b u t i t  w o u ld
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a  r e v o lu t io n , b u t i t  w o u ld  b e a b s o lu te ly n e c e s s a r y 

to  h a v e a  r e v o lu t io n , b e c a u s e th e c o n d i t io n o f  th e 

w o r k e r w o u ld b e c o m e i n to le r a b le .” 1 5 8

I n te r v e n in g y e a r s h a v e b e e n n o k in d e r to  UTSRQPONMLKJIHGFEDCBA
L ochner. T h e d e c is io n e m b r a c e d a l a is s e z - f a i r e 

p o l ic y  w h ic h s u b s e q u e n t e v e n ts r e n d e r e d o b s o

l e te , a n d th e r u l in g h a s b e c o m e th e tw e n t ie th 

c e n tu r y’ s a r c h e ty p e o f  a  j u d ic ia l m is ta k e . E v e n 

a m o n g th o s e w h o m a y s t i l l  d o u b t th e w is d o m o f  

h o u r s l e g is la t io n , h a r d ly a n y o n e n o w  d e f e n d s th e 

C o u r t’ s p o s i t io n a s a  m a t te r o f  c o n s t i tu t io n a l l a w . 

P o s te r i ty m a y r e c o r d o n e o f  th e f e w  b e n e f i ts o f  

J u s t ic e R u f u s P e c k h a m’ s o p in io n f o r  th e C o u r t i n  

th a t c a s e to  h a v e b e e n w h o l ly  i n a d v e r te n t : i t  w a s 

i n  r e s p o n s e to  P e c k h a m th a t J u s t ic e H o lm e s p e n n e d 

o n e o f  th e m o s t f r e q u e n t ly q u o te d o p in io n s o f  h is 

l o n g c a r e e r .1 5 9

Y e t th e c a s e p o s s e s s e s u t i l i t y  i n  a t l e a s t a n

o th e r r e s p e c t . I t d e m o n s t r a te s c o n s t i tu t io n a l 

c h a n g e : h o w  th e w o r d s o f  th e C o n s t i tu t io n c o m e 

to  e m b o d y n e w  m e a n in g a s a w a y o f  c o u n te r in g 

n e w ly p e r c e iv e d th r e a ts to  o ld  v a lu e s . L ochner 

w a s o n e o f  th e f i r s t  te s ts o f  th e f e d e r a l c o n s t i tu

t io n a l l im i ts  to  th e m o d e m r e g u la to r y s ta te . E v e n 

th o u g h c o m m e r c ia l l e g is la t io n , a s a n e x a m p le o f  

th e p o l ic e p o w e r , h a d l o n g  b e e n c o m m o n p la c e i n  

th e s ta te s a n d e v e n th o u g h th e F o u r te e n th A m e n d

m e n t a n d i t s  a t te n d a n t d u e p r o c e s s r e s t r ic t io n s h a d 

b e e n p a r to f th e C o n s t i tu t io n s in c e 1 8 6 8 , i tw a s th e 

s u r g e i n  b o th th e n u m b e r a n d s c o p e o f  s ta te 

r e g u la t io n s i n  th e l a te n in e te e n th c e n tu r y w h ic h  

p o s e d th e h a r d q u e s t io n o f  c o n s t i tu t io n a l l im i ta 

t io n s . W e r e p o p u la r m a jo r i t ie s i n  th e s ta te s ( C o n

g r e s s h a d o n ly  r e c e n t ly b e g u n to  e n te r th e f ie ld  o f  

c o m m e r c ia l r e g u la t io n u n d e r th e c o m m e r c e p o w e r ) 

f r e e to  im p o s e r e s t r ic t io n s u n le s s e x p r e s s ly f o r 

b id d e n b y  a  p r o v is io n i n  th e C o n s t i tu t io n , o r  m ig h t 

th o s e m a jo r i t ie s b e r e s t r a in e d b y  e m a n a t io n s f r o m  

th e “ l i b e r ty ”  th e d u e p r o c e s s c la u s e p r o te c te d ? 

D o e s “ u n c o n s t i tu t io n a l”  r e f e r o n ly  to  a n a c t io n 

w h ic h  c o n f l i c ts w i th  th e w o r d s o f  th e d o c u m e n t o r  

a d d i t io n a l ly to a c o n c lu s io n b y  j u d g e s th a t th e 

a c t io n i n  q u e s t io n i s “ u n f a i r” ? T h e L ochner 

m a jo r i ty a d o p te d th e l a t te r .

O f  c o u r s e th e i d e a o f  a n e n la r g e d C o n s t i tu t io n 

e n c o m p a s s in g m o r e th a n i t s  te x t d id  n o t o r ig in a teZYXWVUTSRQPONMLKJIHGFEDCBA

Lochner’ s Home Bakery in  New York  City  was the focus LKJIHGFEDCBAo f  L o c h n e r v . N e w Y o rk . In  L o c h n e r , the Court  

overturned a ten-hour workday  statute for  bakers.
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w i th  UTSRQPONMLKJIHGFEDCBAL ochner, a s J u s t ic e S a m u e l C h a s e h a d d e m 

o n s t r a te d m o r e th a n a  c e n tu r y b e f o r e .1 6 0 N o n e th e

l e s s , w h i le l a te r g e n e r a t io n s h a v e r e je c te d th e 

L ochner r e s u l t , th e L ochner vvevi th a t th e C o n s t i

tu t io n e m b o d ie s a g o o d d e a l m o r e th a n i t s te x t 

s e e m s f i r m ly  to  h a v e ta k e n h o ld . A m a z in g ly , 

h o w e v e r , K e n s m a n a g e s to  s u r v e y th is c o n s t i tu

t io n a l l a n d s c a p e w i th o u t o n c e r e v ie w in g e i th e r 

J a m e s B r a d le y T h a y e r’ s  n o te w o r th y p le a f r o m  th e 

s a m e e r a f o r  j u d ic ia l r e s t r a in t1 6 1 o r th e s e m in a l 

N e w  Y o r k  c a s e o f  W yneham er v. Sta te.162

B e s id e s p r e s e n t in g a f a s c in a t in g l o o k i n to  

N e w  Y o r k  p o l i t i c s a r o u n d th e tu r n o f  th e p r e s e n t 

c e n tu r y , K e n s e n te r s th e d e b a te o v e r L ochner’s 

t r u e s ta tu s : w a s i t  a n a b e r r a t io n o r  d id  i t  a c c u r a te ly 

r e f le c t th e m in d  o f  th e C o u r t a t th a t t im e ? S o m e 

s c h o la r s h a v e a r g u e d th e C o u r t’ s m u c h - d is c u s s e d 

o p p o s i t io n to  r e f o r m  l e g is la t io n i s g r e a t ly e x a g

g e r a te d , th a t th e C o u r t w a s r e lu c ta n t to  e x e r c is e 

th e p o w e r i t  c la h n e d . L o o k e d a t i n  th is w a y , 

L ochner i s  a n e x c e p t io n to  a  p a t te r n o f  w id e s p r e a d 

j u d ic ia l to le r a n c e .1 6 3 K e n s d is a g r e e s . A l th o u g h 

th e C o u r t d id  n o t im p o s e a n i n s u r m o u n ta b le b a r

r ie r to  r e f o r m ,ZYXWVUTSRQPONMLKJIHGFEDCBA

[tjh e  b a rrie r  th ro u g h  w h ich  re fo rm  le g 

is la tio n h a d to p a ss w a s so m e th in g  

m o re  like  A li B a b a ’s  ca ve . B e yo n d  its  

e n tra n ce la y  th e  p o lice  p o w e r. M a n y  

s ta tu te s w e re a llo w e d to p a ss , b u t 

th o se th a t d id n o t p o sse ss th e r ig h t 

w o rd s w e re  d e n ie d a d m iss io n . A n d  

th e se w o rd s w e re ‘m o ra ls , h e a lth , 

sa fe ty , p e a ce , a n d  g o o d  o rd e r.’1 6 4

M o r e o v e r , th e l a r g e n u m b e r o f  c a s e s i n  th e 

s ta te c o u r ts c h a l le n g in g v a r io u s c o m m e r c ia l r e g u

l a t io n s s h o w  “ h o w  d e e p ly th e i d e a o f  l a is s e z f a i r e - 

s o c ia l D a r w in is m h a d b e e n im b e d d e d i n  th e c o n

s t i tu t io n a l p s y c h e .” 1 6 5 I n  te r m s o f  c o n s t i tu t io n a l 

l a w , i t  w a s a n a t t i tu d e th a t d id  n o t d is a p p e a r u n t i l  

a f te r 1 9 3 7 , w h e n th e J u s t ic e s n o  l o n g e r h e ld o u t 

th e p o l ic e - p o w e r h o o p th r o u g h w h ic h r e f o r m e r s 

h a d to  j u m p .

Commentary

L ochner’s a t te m p t to g r a f t a p r e f a b r ic a te d 

r ig h t  o n to th e t r u n k  o f  th e F o u r te e n th A m e n d m e n t 

d o e s n o t f a r e w e l l i n  LKJIHGFEDCBAT h e C o n s titu t io n in  th e 

S u p re m e C o u r t: T h e  S e c o n d C e n tu ry 1 8 8 8 -1 9 8 6

b y  D a v id  P . C u r r ie .1 6 6 C u r r ie’ s n e w e s t b o o k i s  th e 

s u c c e s s o r to  T h e C o n s titu t io n in  th e S u p re m e 

C o u r t: T h e F irs t H u n d re d Y e a rs 1 7 8 9 -1 8 8 8 , 

p u b l is h e d i n  1 9 8 5 a n d w o n th e S u p r e m e C o u r t 

H is to r ic a l S o c ie ty T r ie n n ia l B o o k  P r iz e . T h e f i r s t  

b o o k c o n c lu d e d w i th  C h ie f J u s t ic e W a i te ’  s d e a th ; 

th e s e c o n d b e g in s w i th  th e F u l le r C o u r t . R o u g h ly 

h a l f  o f  th e s e c o n d b o o k t r e a ts th e F u l le r , W h i te , 

T a f t , a n d H u g h e s C o u r ts ; th e r e m a in in g h a l f  e n

c o m p a s s e s th e y e a r s w h e n S to n e , V in s o n , W a r

r e n , a n d B u r g e r w e r e C h ie f J u s t ic e . T h e b o o k  th u s 

h a s e ig h t c h r o n o lo g ic a l p a r ts , w i th  e a c h p a r t d i 

v id e d i n to c h a p te r s d e v o te d to  th e s ig n i f i c a n t 

c o n s t i tu t io n a l i s s u e s o f  th a t p e r io d . T w o  c o n s t i tu

t io n a l tu r n in g p o in ts a r e d o m in a n t : “ th e t r a n s f o r

m a t io n o f  th e F o u r te e n th A m e n d m e n t f r o m  a n 

i n s t r u m e n t o f  r a c ia l e q u a l i ty i n to  o n e o f  l a is s e z - 

f a i r e ,” 1 6 7 f o l lo w e d  b y  th e d is m a n t l in g o f  th a t c o n s t i

tu t io n a l o r d e r a n d th e C o u r t’ s i n c r e a s in g s o l ic i tu d e 

f o r  n o n - p r o p e r ty a s p e c ts o f  c iv i l  r ig h ts a n d l i b e r t ie s .

A s w a s t r u e w i th  th e f i r s t v o lu m e , th e k e y  

w o r d  i n  th e t i t le  i s  th e p r e p o s i t io n “ i n .”  T h e f o c u s 

i s  e x c lu s iv e ly o n  n e i th e r th e C o n s t i tu t io n n o r th e 

S u p r e m e C o u r t ; i n s te a d , th e b o o k a s s e s s e s th e 

im p a c t o f  th e l a t te r u p o n th e f o r m e r . C u r r ie’ s 

m e th o d i s c o n s t i tu t io n a l a n a ly s is f r o m  th e p e r

s p e c t iv e o f  a l a w y e r . R e f e r e n c e s to  th e b r o a d e r 

p o l i t i c a l a n d s o c ia l c o n te x ts w i th in  w h ic h th e 

C o u r t f u n c t io n s u s u a l ly a p p e a r , i f  a t a l l , o n ly  i n  th e 

f o o tn o te s . H is c h ie f c o n c e r n s a r e i n te r p r e ta t io n 

a n d th e s ty le o f  o p in io n w r i t in g  a s d is p la y e d i n  

m a jo r c o n s t i tu t io n a l d e c is io n s . T h e s ta r t in g p o in t 

i s  h is c o n v ic t io n

th a t th e  C o n s titu tio n is , a s  it sa ys , th e  

la w  o f  th e  la n d , w h ich  b in d s  th e  ju d g e s  

n o  le ss  th a n  th e  o th e r o ffic ia ls  w h o se  

a c tio n s  th e y  re v ie w . It fo llo w s  th a t th e  

ju d g e s m a y n e ith e r d is re g a rd lim ita 

tio n s  th a t  th e  C o n s titu tio n  co n ta in s  n o r 

in ve n t o th e rs  th a t it d o e s  n o t. I d o  n o t 

p re te n d  th a t  th e  F ra m e rs  a n sw e re d  a ll 

q u e s tio n s o f co n s titu tio n a l in te rp re ta 

tio n , o r  m o st  o f  th e m . I d o  m a in ta in  th a t 

it is  in a p p ro p ria te  fo r  a  ju d g e  o r  fo r  a n y  

o th e r o ffic ia l to su b s titu te h is o r h e r 

ju d g m e n t fo r  th a t o f  th e  'P e o p le  o f  th e  

U n ite d  S ta te s ’ in  a n y  ca se  in  w h ich  th e  

la tte r ca n  fa ir ly  b e  a sce rta in e d .1 6 8 

H is s ta n d a r d , th e r e f o r e , i s  a  k in d  o f  c o n s t i tu -
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t io n a l o b je c t iv is m , o n e th a t i s m o r e im p r e s s e d b y  

r ig h t r e a s o n th a n b y  r ig h t r e s u l ts .

A s  d id  th e f i r s t  v o lu m e , LKJIHGFEDCBAT h e S e c o n d C e n tu ry 

i n c lu d e s a w id e r a n g e o f  c a s e s . B y  th is w r i te r’ s 

c o u n t , a t l e a s t 2 1 4 c a s e s r e c e iv e e x te n d e d t r e a t

m e n t ; h u n d r e d s o f  o th e r s a r e m e n t io n e d i n  p a s s

i n g . T h e r e i s  h a r d ly a  s in g le n o te w o r th y c o n s t i tu

t io n a l c a s e d e c id e d d u r in g th e y e a r s 1 8 8 8 - 1 9 8 6 to  

w h ic h  C u r r ie d o e s n o t r e f e r . S in c e th e b o d y o f  th e 

b o o k b a r e ly e x c e e d s 6 0 0 p a g e s , C u r r ie a c c o m

p l is h e s th e ta s k o n ly  b y  d is s e c t in g th e i s s u e s w i th  

c r is p d i r e c t p r o s e . A n  e x a m p le i s  h is a s s e s s m e n t 

o f  th e F u l le r C o u r t’ s  t r e a tm e n t o f  e c o n o m ic c a s e s , 

i n c lu d in gL o c h n e r . “ S u b s ta n t iv e d u e p r o c e s s h a d 

f in a l ly  s h o w n th a t i t  h a d te e th , b u t tw o  s e r io u s 

b i te s i n  tw e n ty y e a r s s h o u ld n o t o b s c u r e th e f a c t 

th a t m o s t l a w s p a s s in g th r o u g h i t s  d e n d u r in g th e 

F u l le r p e r io d d id  n o t g e t b i t te n a t a l l .” 1 6 9

B e c a u s e th e a n a ly t ic a l p a c e i s  f a s t , C u r r ie’ s i s  

n o t a b o o k m o s t r e a d e r s w i l l  c o n s u m e i n  l a r g e 

c h u n k s a t a t im e . Y e t b e c a u s e th e a n a ly s is i s  s o 

r i c h  a n d i n c lu s iv e , i t  i s  a  b o o k to  w h ic h  m o s t w i l l  

r e f e r f r e q u e n t ly . E s p e c ia l ly w i th  r e s p e c t to  to p ic s 

c o v e r e d i n  th e l a t te r h a l f  o f  T h e S e c o n d C e n tu ry , 

m a n y o f  w h ic h r e m a in a n n u a l f i x tu r e s o n th e 

C o u r t’ s d o c k e t , C u r r ie i s s k i l le d i n  k e e p in g h is 

o w n  v ie w s w e l l  i n  th e b a c k g r o u n d . U n l ik e  s o m e 

r e c e n t ly p u b l is h e d c o n s t i tu t io n a l c o m m e n ta r y , 

th e r e i s  f a r  m o r e a n a ly s is th a n a d v o c a c y . R e a d e r s 

w i l l  a ls o a p p r e c ia te h is o c c a s io n a l a n d i n s t r u c t iv e 

r e f e r e n c e s to  c o m p a r a t iv e l a w .

L o o k in g b a c k o v e r b o th c e n tu r ie s o f  j u d ic ia l 

p o w e r , C u r r ie i s  s a t is f ie d th a t “ o n  b a la n c e j u d ic ia l 

r e v ie w  h a s s e r v e d u s w e l l .”  E v e n a c k n o w le d g in g 

th a t th e C o u r t h a s n o t p r e v e n te d e v e r y s e r io u s 

v io la t io n  o f  th e C o n s t i tu t io n , h e c o n c lu d e s th a t , a s 

a n a t io n , A m e r ic a n s h a v e b e e n b e t te r o f f  w i th  

j u d ic ia l r e v ie w  th a n w i th o u t i t . “ [ T ] h e  h a r m  d o n e 

b y  o c c a s io n a l ly o v e r z e a lo u s j u d g e s s e e m s t r i v ia l  

i n  c o m p a r is o n .”  A f te r  s u c h p r o d ig io u s r e s e a r c h , 

i t  i s  l i t t le  w o n d e r C u r r ie h a s h is l i s t  o f  p r e e m in e n t 

J u s t ic e s . J o in in g M a r s h a l l , S to r y , C u r t is , a n d 

M i l le r  f r o m  th e f i r s t  c e n tu r y a r e H o lm e s , B r a n d e is , 

C a r d o z o , H u g h e s , S to n e , J a c k s o n , F r a n k f u r te r , 

a n d B la c k f r o m  th e s e c o n d . T h e y “ b e lo n g i n  th e 

p a n th e o n .” 1 7 0

A s  w e l l  a s a n y o f  th e b o o k s s u r v e y e d h e r e , T h e 

S e c o n d C e n tu ry d e m o n s t r a te s h o w  j u d ic ia l r e

v ie w  f o r m s th e n e x u s b e tw e e n c h a n g e a n d c o n

s ta n c y w i th in  th e A m e r ic a n c o n s t i tu t io n a l s y s

te m . A s  c a s e s b r in g  i s s u e s o ld  a n d n e w  to  th e C o u r t

e a c h te r m , th e J u s t ic e s p la y  a  p a r t i n  g o v e r n in g th e 

n a t io n . F o r m o r e th a n 2 0 0 y e a r s th e C o u r t h a s 

c o n d u c te d a  d ia lo g u e w i th  th e p e o p le th a t r e f le c ts 

th e p u b l ic’ s h is to r ic a t t r a c t io n to , a n d s u s p ic io n 

o f ,  m a jo r i ty  r u le . “ T h e p e o p le h a v e s e e m e d to  f e e l 

th a t th e S u p r e m e C o u r t , w h a te v e r i t s d e f e c ts ,”  

r e f le c te d J u s t ic e R o b e r t J a c k s o n , “ i s  s t i l l  th e m o s t 

d e ta c h e d , d is p a s s io n a te , a n d t r u s tw o r th y c u s to

d ia n th a t o u r s y s te m a f f o r d s f o r  th e t r a n s la t io n o f  

a b s t r a c t i n to c o n c r e te c o n s t i tu t io n a l c o m 

m a n d s .” 1 7 1 I n  a  u n iq u e w a y , th e J u s t ic e s a r e th e 

k e e p e r s o f  A m e r ic a n c o n s t i tu t io n a l m o r a l i ty . T h e 

C o u r t h a s m o v e d i n to  i t s th i r d  c e n tu r y , a n d th a t 

t r u th  r e m a in s a s o u r c e o f , a n d l im i t  o n , i t s  p o w e r .

T h e b o o k s s u r v e y e d i n  th is a r t ic le a r e l i s te d 

a lp h a b e t ic a l ly b y  a u th o r b e lo w .

L I V A  B A K E R , T h e J u s tic e f ro m  

B e a c o n H il l :  T h e L ife  a n d T im e s o f  

O liv e r W e n d e ll H o lm e s ( N e w Y o r k :  

H a r p e r C o l l in s , 1 9 9 1 ) . P p . x iv ,  7 8 3 .

H O W A R D  B A L L  a n d P H I L L I P  J . 

C O O P E R , O f  P o w e r a n d R ig h t: H u g o  

B la c k , W ill ia m  O . D o u g la s , a n d 

A m e r ic a’s C o n s titu t io n a l R e v o lu tio n 

( N e w  Y o r k : O x f o r d U n iv e r s i ty P r e s s , 

1 9 9 2 ) . P p . v i i i ,  3 9 0 .
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6 6 8 .
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C o u r t’ s O b lig a tio n to  M a in ta in  th e C o n

s ti tu t io n  a s S o m e th in g W e T h e P e o p le 

C a n U n d e rs ta n d ( N e w  Y o r k : O x f o r d  

U n iv e r s i ty P r e s s , 1 9 9 2 ) . P p . x x , 2 0 1 .

L A U R A  K A L M A N ,  A b e F o r ta s : A  

B io g ra p h y ( N e w  H a v e n , C o n n . : Y a le 

U n iv e r s i ty P r e s s , 1 9 9 0 ) . P p . x i i i ,  4 9 9 .

P A U L  K E N S , J u d ic ia l P o w e r a n d 

R e fo rm P o lit ic s : T h e A n a to m y o f  

L o c h n e r v . N e w Y o rk  ( L a w r e n c e : U n i -
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2 5 B e th , 9 0 ( e m p h a s is i n  th e o r ig in a l ) .

2 6 F o r e x a m p le , s e e p p . 1 3 4 , 1 4 3 , 1 8 8 .

2 7 R ic h a r d D a v e n p o r t ( 1 8 5 9 - 1 9 3 1 ) ; J a m e s S h a n k l in 

( 1 8 6 1 - 1 9 2 7 ) ; J o h n M a y n a r d ( 1 8 6 3 - 1 9 3 4 ) ; e n d n o te 

a d d e d .

2 8 B e th , 3 .

2 9 H a r la n to  C h ie f J u s t ic e M o r r is o n W a i te , J u n e 1 7 , 

1 8 8 5 , q u o te d i n i r f . , 1 4 2 .

3 0 E . W a i te , “ H o w  ‘ E c c e n t r ic’ W a s M r . J u s t ic e 

H a r la n ?”  3 7 M inneso ta L aw R eview 1 7 3 , 1 8 0 - 1 8 1 

( 1 9 5 3 ) .

3 1 B e th , 2 6 8 .

3 2 T . Y a r b r o u g h , John M arsha ll H arlan : G reat 

D issen ter of the W arren C ourt(\992), c i te d h e r e in a f

te r a s Y a r b r o u g h .

33 H am m v. C ity of  R ock H ill,  3 7 9 U .S . 3 0 6 ( 1 9 6 4 ) .

34 M appv. O / i i 'o , 3 6 7 U .S . 6 4 3 ( 1 9 6 1 ) ; M irandav. 

A rizona , 3 8 4 U .S . 4 3 6 ( 1 9 6 6 ) ; D uncan v . L ou isiana , 

3 9 1 U .S . 1 4 5 ( 1 9 6 8 ) .

3 5 Y a r b r o u g h , i x .

3 6 3 7 2 U .S . 7 2 6 ( 1 9 6 3 ) .

3 7 Y a r b r o u g h , x i .

38 Id ., x i i .

39 N ationa l O bserver, J a n u a r y 8 , 1 9 7 2 , q u o te d i n  

Y a r b r o u g h , x i - x i i ,  3 4 4 .

4 0 Y a r b r o u g h , x i i i .

41 Id .

4 2 A .  B ic k e l , T he L east D angerous B ranch{\962).

4 3 W . B e a n e y , “ J o h n M a r s h a l l H a r la n : A  M o d e r n 

C o n s e r v a t iv e J u s t ic e ,”  i n  D . G r ie r S te p h e n s o n , J r . , 

e d . , A n E ssen tia l Safeguard \26 ( 1 9 9 1 ) .

4 4 P . F r e u n d , “ F o r e w o r d ,”  in  D . S h a p i r o , ed.,T he 

E vo lu tion of a Jud ic ia l P hilosophy: Selected O pin

ions and P apers of Justice John M arsha ll H arlan 

x i i i  ( 1 9 6 9 ) .

4 5 Y a r b r o u g h , 3 8 2 . 

i6  Id ., 3 2 1 .

4 7 B . W o o d w a r d a n d S . A r m s t r o n g ,T he B reth ren : 

Inside the Suprem e C ourtp .2 6 3 - 2 6 4 ( 1 9 7 9 ) .

4 8 Y a r b r o u g h , 3 3 7 .

4 9 3 6 7 U .S . 4 9 7 ( 1 9 6 1 ) .

5 0 3 8 1 U .S . 4 7 9 ( 1 9 6 5 ) .

5 1 4 1 0 U .S . 1 1 3 ( 1 9 7 3 ) .

5 2 Y a r b r o u g h , 3 3 8 .

5 3 Y a r b r o u g h , 5 7 - 6 1 .

54 Id ., 3 3 9 - 3 4 0 .

55 Id ., 3 4 3 .

5 6 3 5 7 U .S . 4 4 9 ( 1 9 5 8 ) .

5 7 4 0 3 U .S . 1 5 ( 1 9 7 1 ) .
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5 8 Y a r b r o u g h , 3 4 3 .

5 9 L . B a k e r , UTSRQPONMLKJIHGFEDCBAT he Justice from B eacon H ill:  T he 

L ife and T im es of O liver W endell H olm es ( 1 9 9 1 ) , 

c i te d h e r e in a f te r a s B a k e r .

6 0 G . A ic h e le , O liver W endell H olm es, Jr.: Sol

d ier, Scho la r, Judge(\989).

6 1 S . N o v ic k , H onorab le Justice: T he L ife of 

O liver W endell H olm es( 1 9 8 9 ) .

6 2 J . M o n a g a n , “ T h e G r a n d P a n ja n d r u m : M e l lo w  

Y e a r s o f  J u s t ic e H o lm e s ,”  Y earbook of the Suprem e 

C ourt H isto r ica l Society26 ( 1 9 8 8 ) .

6 3 B a k e r , 5 7 3 .

6 4 2 4 5 U .S . 6 0 ( 1 9 1 7 ) .

6 5 B a k e r , 5 9 8 .

66 Justice O liver W endell H olm esby S i la s B e n t 

( 1 9 3 2 ) w a s a j o u r n a l is t i c a c c o u n t ; C a th e r in e D r in k e r 

B o w e n’ s Y ankee from O lym pus ( 1 9 4 5 ) w a s a p a r t ly  

f i c t io n a l iz e d a c c o u n t o f  th e H o lm e s f a m i ly .

6 7 I n  p a r t ic u la r , s e e J . T h a y e r , “ T h e O r ig in a n d 

S c o p e o f  th e A m e r ic a n D o c t r in e o f  C o n s t i tu t io n a l 

L a w ,”  7  H arvard L aw R eview 1 2 9 ( 1 8 9 3 ) . T h is e s s a y 

h a s b e e n r e p r in te d s e v e r a l t im e s . F o r e x a m p le , s e e R . 

M c C lo s k e y , e d . , E ssays in C onstitu tiona l L aw 6 3  

( 1 9 5 7 ) .

6 8 M . H o w e , Justice O liver W endell H olm es: T he 

Shap ing Y ears, 1841-1870 ( 1 9 5 7 ) ; Justice O liver 

W endell H olm es: T he P roving Y ears, 1870-1882 

( 1 9 6 3 ) .

6 9 B u t s e e th e r e f e r e n c e s to  H o lm e s i n  h is b o o k 

T he A ges of A m erican L aw ( 1 9 7 7 ) .

7 0 Y .  R o g a t , “ T h e J u d g e a s S p e c ta to r ,”  3 1 U niver

sity of C hicago L aw R eview 2 l3 , 2 5 6 ( 1 9 6 4 ) .

7 1 S e e G . E d w a r d W h i te , “ T h e R is e a n d F a l l o f  

J u s t ic e H o lm e s ,”  3 9 U niversity of C hicago L aw R e

v iew 5 1 ( 1 9 7 1 ) .

7 2 F . F r a n k f u r te r , M r. Justice H olm es and the 

Suprem e C ourt 1 1 2 ( A th e n e u m e d . , 1 9 6 5 ) .

7 3 S e e F . B id d le , Justice H olm es, N atura l L aw , 

and the Suprem e C ourt3 3 - 4 9 ( 1 9 6 1 ) f o r  a d is c u s s io n 

o f  th is c h a r g e .

7 4 G i lm o r e , T he A ges of A m erican £ a t» > 4 8 - 4 9 .

7 5 1 8 9 U .S . 4 7 5 ( 1 9 0 3 ) .

76 Id ., 4 8 6 .

77 Id ., 4 8 8 .

7 8 S e e te x t a c c o m p a n y in g e n d n o te 6 4 .

7 5 2 7 3 U .S . 5 3 6 ( 1 9 2 7 ) .

80 M oore v. D em psey, 2 6 1 U .S . 8 6 ( 1 9 2 3 ) .

8 1 B a k e r , 1 1 .

8 2 P . F r e u n d , “ P r e f a c e ,”  i n  F r a n k f u r te r , M r. Jus

tice H olm es.

8 3 A ic h e le , O liver W endell H olm es, Jr.,x i.

8 4 M . U r o f s k y , F elix F rankfu rter: Jud ic ia l R e

stra in t and Ind iv idua l L iberties(l991), c i te d h e r e in

a f te r a s U r o f s k y .

85 Id ., 2 1 9 - 2 2 6 .

8 6 M a s o n , Stone, 4 8 2 .

8 7 U r o f s k y , x .

88 Id ., x .

8 9 F o r e x a m p le , s e e J . S im o n , T he A ntagon ists: 

H ugo B lack, F elix F rankfu rter, and C iv il  L iberties 

( 1 9 8 9 ) , a n d H . H ir s c h , T he E nigm a of F elix F rank

fu rter ( 1 9 8 1 ) .

9 0 U r o f s k y , 2 2 0 .

9 1 F . F r a n k f u r te r a n d J . L a n d is , T he B usiness of 

the Suprem e C ourt3 l8 ( 1 9 2 8 ) .

9 2 A . M a s o n a n d D . S te p h e n s o n , J r . , A m erican 

C onstitu tiona l L aw : In troducto ry E ssays and Se

lec ted C ases 3 0 2 ( 9 th e d . , 1 9 9 0 ) .

9 5 U r o f s k y , 1 7 8 .

9 4 3  1 0 U .S . 5 8 6 ( 1 9 4 0 ) .

9 5 3 6 9 U .S . 1 8 6 ( 1 9 6 2 ) .

9 6 U r o f s k y , 6 3 .

97 Id .

98 Id ., 1 7 9 .

99 U nited Sta les v. U nited M ine W orkers, 3 3 0 U .S . 

2 5 8 , 3 0 8 ( 1 9 4 7 ) ( c o n c u r r in g o p in io n ) .

1 0 0 H . B a l l a n d P . C o o p e r , O f P ow er and R igh t: 

H ugo B lack, W illiam O . D oug las, and A m erica’ s 

C onstitu tiona l R evo lu tion ( 1 9 9 2 ) , c i te d h e r e in a f te r 

a s B a l l a n d C o o p e r .

1 0 1 W . M e n d e ls o n , Justices B lack and F rank

fu rter: C onflic t in  the C ourt(l96 l).

1 0 2 O . H o lm e s , 2  H olm es-P o llock L etters 1 3 - 1 4 

( M . H o w e e d . , 1 9 4 6 ) .

1 0 3 A . M a s o n , B randeis: A F ree M an’ s L ife 5 7 7 

( 1 9 4 6 ) .

1 0 4 F o r e x a m p le , s e e W . M u r p h y , “ T h e C o n s t i tu

t io n  a n d th e L e g a c y o f  J u s t ic e W il l ia m  O . D o u g la s ,”  i n  

D . S te p h e n s o n , e d . , A n E ssen tia l Safeguard 99 

( 1 9 9 1 ) .

1 0 5 1  6 3 U .S . 5 3 7 ( 1 8 9 6 ) .

'“ B a l l a n d C o o p e r , 1 5 9 - 1 6 2 .

107 Id ., 1 6 4 - 1 6 9 .

108 Id ., 1 6 9 - 1 7 2 .

'° 9 3 4 7 U .S . 4 8 3 ( 1 9 5 4 ) .

1 1 0 B a l l a n d C o o p e r , 1 5 9 .

1 ,1 3 0 8 U .S . 3 4 3 ( 1 9 3 9 ) .

1 1 2 B a l l a n d C o o p e r , 9 1 .

1 1 3 L . K a lm a n , A be F ortas: A B iography ( 1 9 9 0 ) , 

c i te d h e r e in a f te r a s K a lm a n .

1 1 4 B . M u r p h y , F ortas 5 9 1 ( 1 9 8 8 ) .

1 1 5 J o h n R u t le d g e , T h o m a s J o h n s o n , R o b e r t 

T r im b le , H o w e l l J a c k s o n , J a m e s B y r n e s , a n d A r th u r 

G o ld b e r g .

1 ,6 L . H a l le , T he C old W ar as H isto ry x i - x i i  

( 1 9 6 7 ) .

117 Id .

1 1 8 U .S . S e n a te , H earings befo re the C om m ittee 

on the Jud ic ia ry , N om ina tion of A be F ortas, 8 9 th 

C o n g . , 1 s t s e s s . , p . 5 0 ( 1 9 6 5 ) .

1 1 9 K a lm a n , 3 1 1 .

1 2 0 A . T h e o h a r is a n d J . C o x , T he B oss: J. E dgar 

H oover and the G reat A m erican Inqu isition368-393 

( 1 9 8 8 ) .

1 2 1 K a lm a n , 3 1 3 .

1 2 2 J . C a l i f a n o , J r . , T he T rium ph &  T ragedy of 

L yndon Johnson : T he W hite H ouse Y ears (1991), 

c i te d h e r e in a f te r a s C a l i f a n o .

123 Id ., 1 6 2 ; C a l i f a n o’ s s o u r c e i s th e P r e s id e n t ia l 

D a i ly  D ia r y , N o v e m b e r 2 4 , 1 9 6 6 .

1 2 4 C a l i f a n o , 1 6 2 .

125 B altim ore &  O hio R . C o. v. U nited Sta tes, 3 8 6 

U .S . 3 7 2 ( 1 9 6 7 ) .

126 P enn-C entra l M erger and N & W Inclusion C ases, 

3 8 9 U .S . 4 8 6 ( 1 9 6 8 ) .

1 2 7 C a l i f a n o , 1 5 9 - 1 6 4 .
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1 2 8 D o u g la s to R o d e l l , J u ly 2 5 , 1 9 6 8 , q u o te d i n  

K a lm a n , 3 1 1 .

1 2 9 L .  J a f f e , “ P r o f e s s o r s a n d J u d g e s a s A d v is o r s to  

G o v e r n m e n t : R e f le c t io n s o n  th e R o o s e v e l t - F r a n k f u r te r 

R e la t io n s h ip ,”  UTSRQPONMLKJIHGFEDCBA83H arvard L aw R eview 366, 3 7 3 - 3 7 4 

( 1 9 6 9 ) .

1 3 0 K a lm a n , 3 1 7 .

131 Id ., 2 .

1 3 2 W . D o u g la s , W e the Judges 5 3 ( 1 9 5 6 ) .

1 3 3 O n e o f th e e a r l ie s t s tu d ie s w a s G le n d o n 

S c h u b e r t’ s “ T h e C e r t io r a r i G am e,”  Q uantita tive A na ly

sis of Jud ic ia l B ehavio r 2 1 0 ( 1 9 5 9 ) . S e e a ls o S . 

U lm e r , “ S e le c t in g C a s e s f o r  S u p r e m e C o u r t R e v ie w : 

A n  U n d e r d o g M o d e l ,”  7 2  A m erican P olitica l Science 

R eview 9 0 2 ( 1 9 7 8 ) .

134 M ary land v. B altim ore R ad io Show ,33& U .S . 

9 1 2 , 9 1 9 ( 1 9 5 0 ) ( J u s t ic e F r a n k f u r te r’ s o p in io n r e

s p e c t in g th e d e n ia l o f  c e r t io r a r i ) . J u s t ic e B r e n n a n 

m a d e th e s a m e p o in t i n  “ T h is H o n o r a b le C o u r t ,”  p a r t 2  

( P u b l ic B r o a d c a s t in g S e r v ic e , 1 9 8 7 ) .

1 3 5 D . P r o v in e , C ase Selection in  the U nited Sta tes 

Suprem e C ourt ( 1 9 8 0 ) .

Id ., 6 .

1 3 7 H . P e r r y , J r . , D ecid ing to D ecide: A genda 

Setting in  the U nited Sta tes Suprem e C ourt( 1 9 9 1 ) , 

c i te d h e r e in a f te r a s P e r r y .

1 3 8 T h is w r i te r ’ s s o u r c e f o r  th is s to r y i s  a  c o l le a g u e , 

R ic h a r d F . S c h ie r . B e f o r e h e r e t i r e d f r o m  te a c h in g , h e 

s o m e t im e s to ld  th e B e n c h le y ta le b e f o r e a d m in is te r in g 

e x a m in a t io n s .

1 3 9 P e r r y , 2 7 4 .

' t0 Id ., 2 7 5 ( e m p h a s is o m i t te d ) .

1 4 1 S e e F ig u r e 9 .1 i n  id ., 2 7 8 .

1 4 2 J . G o ld s te in , T he In te llig ib le C onstitu tion : 

T he Suprem e C ourt’ s O bliga tion to M ain ta in the 

C onstitu tion as Som eth ing W e the P eop le C an U nder

stand ( 1 9 9 2 ) , c i te d h e r e in a f te r a s G o ld s te in .

1 4 3 5 U .S . ( 1 C r a n c h ) 1 3 7 ( 1 8 0 3 ) .

1 4 4 F o r e x a m p le , s e e G o ld s te in , 1 2 8 .

145 C hisho lm v. G eorg ia , 2  U .S . ( 2  D a l la s ) 4 1 9 ,4 5 4 

( 1 7 9 3 ) .

1 4 6 G o ld s te in , 1 0 9 .

1 4 7 R . J a c k s o n , T he Suprem e C ourt in  the A m eri

can System of G overnm ent 1 8 - 1 9 ( 1 9 5 5 ) .

1 4 8 G o ld s te in , 1 1 2 - 1 2 1 .

1 4 9 A .  M ik v a , “ G o o d b y e to  F o o tn o te s ,”  ShU niver- 

sity of C olo rado L aw R eview 641, 6 4 8 ( 1 9 8 5 ) .

1 5 0 G o ld s te in , 1 2 5 .

1 5 1 1 9 8 U .S . 4 5 ( 1 9 0 5 ) .

1 5 2 P . K e n s , Jud ic ia l P ow er and R eform P olitia  ( 1 9 9 0 ) ,  

c i te d h e r e in a f te r a s K e n s .

153 N ew Y ork T im es, A p r i l  1 9 , 1 9 0 5 , p . 1 0 . O th e r 

f a v o r a b le r e v ie w s a p p e a r e d a t 6 7  A lbany L aw Jour

na l 1 2 9 ( 1 9 0 5 ) a n d a t 6 0 C entra l L aw Journa l 4 0 1 

( 1 9 0 5 ) .

1 5 4 R . M c C lo s k e y , T he M odern Suprem e C ourt 

2 7 9 ( 1 9 7 2 ) .

155 T he W orker, M a y  2 2 , 1 9 0 5 , p . 1 .

156 N ew Y ork T im es, A p r i l  1 8 , 1 9 0 5 , p . 1 .

1 5 7 F o r e x a m p le , s e e W . D o d d , “ T h e G r o w th o f  

J u d ic ia l P o w e r ,”  2 4  P olitica l Science Q uarter ly 1 9 3 

( 1 9 0 9 ) ; L . B o u d in , “ G o v e r n m e n t b y J u d ic ia r y ,”  2 6  

P olitica l Science Q uarter ly 2 3 8 ( 1 9 1 1 ) ; W . D o d d ,

“ S o c ia l L e g is la t io n a n d th e C o u r ts ,”  2 8 P olitica l 

Science Q uarter ly 1 ( 1 9 1 3 ) ; H . D a v is , T he Jud ic ia l 

K e to ( 1 9 1 4 ) .

1 5 8 R o o s e v e l t to  D a y , J a n u a r y 1 1 , 1 9 0 8 , i n  6  L et

ters of T heodore R oosevelt 9 0 4 ( E . M o r is o n e d . 

1 9 5 1 ) .

1 5 9 S e e 1 9 8 U .S . a t 7 4 .

160 C alder v. B ull, 3 U .S . ( 3 D a l la s ) 3 8 6 ( 1 7 9 8 ) . 

S e e a ls o th e d is s e n t in g o p in io n s i n  theS laugh terhouse 

C ases, 8 3 U .S . ( 1 6 W a l la c e ) 3 6 ( 1 8 7 3 ) , a n d M u n n v . 

I llino is, 9 4 U .S . 1 1 3 ( 1 8 7 7 ) .

1 6 1 J . T h a y e r , “ T h e O r ig in  a n d S c o p e o f  th e A m e r i

c a n D o c t r in e o f  C o n s t i tu t io n a l L a w ,”  7  H arvard L aw 

R eview 1 2 9 ( 1 8 9 3 ) .

1 6 2 1 3 N .Y . 3 7 8 ( 1 8 5 6 ) . S e e a ls o E . C o r w in , “ T h e 

D o c t r in e o f  D u e P r o c e s s o f  L a w  b e f o r e th e C iv i l  W a r ,”  

2 4 H arvard L aw R eview 366 ( 1 9 1 1 ) .

1 6 3 F o r e x a m p le , s e e J . S e m o n c h e , C harting the 

F utu re: T he Suprem e C ourt R esponds to a C hang ing 

Society , 7 8 9 0 - 7 9 2 0 ( 1 9 7 8 ) ; M . U r o f s k y , “ M y th  a n d 

R e a l i ty : T h e S u p r e m e C o u r t a n d P r o te c t iv e L e g is la

t io n  i n  th e P r o g r e s s iv e E r a ,’ ’ Y earbook of the Suprem e 

C ourt H isto r ica l Society 5 3 ( 1 9 8 3 ) .

1 6 4 K e n s , 1 3 9 .

163 Id ., 1 4 2 .

1 6 6 D . C u r r ie , T he C onstitu tion in the Suprem e 

C ourt: T he Second C entu ry 1888-1986(1990), c i te d 

h e r e in a f te r a s C u r r ie .

167 Id ., x iv .

168 Id ., x iv .

169 Id ., 5 0 .

170 Id ., 6 0 4 , 6 0 5 .

1 7 1 R . J a c k s o n , T he Suprem e C ourt in  the A m eri

can System of G overnm ent23 ( 1 9 5 5 ) .
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th is supp lem ent to “ T he Jud ic ia l B ookshelf’  w as 

prepared by M ichael H . C ardozo , C ha irm an of 

the B oard ofE d ito rs of th is LKJIHGFEDCBAJ o u rn a l, ra ther than 

by the usua l author, D . G rier  Stephenson , Jr..

A n  E sse n tia lS a fe g u a rd : E ssa y s o n  th e U n ite d 

S ta te s S u p re m e C o u r t a n d  I ts  J u s tic e s is b a s e d o n  

l e c tu r e s d e l iv e r e d b y  v a r io u s s c h o la r s a t F r a n k l in 

a n d M a r s h a l l C o l le g e b e tw e e n 1 9 8 5 a n d 1 9 8 9 . 

E d i te d b y  P r o f e s s o r D . G r ie r S te p h e n s o n , J r . , th e 

c o l le c t io n w a s p u b l is h e d i n  1 9 9 1 . T h e l e c tu r e s 

th a t c o n s t i tu te th e c h a p te r s o f  th e w o r k  w e r e p a r t 

o f  C h ie f J u s t ic e B u r g e r’ s “ n a t io n a l s e m in a r . . . to 

s t im u la te r e e x a m in a t io n o f  th e i d e a s u p o n w h ic h  

th e C o n s t i tu t io n r e s ts ,”  a n d w e r e d e s ig n a te d “ T h e 

J o h n M a r s h a l l L e c tu r e s o n  th e C o n s t i tu t io n , th e 

S u p r e m e C o u r t , a n d th e J u s t ic e s .”  P u r s u a n t to th a t 

d e s ig n a t io n th e c h a p te r t i t le s a n d a u th o r s a r e th e 

f o l lo w in g :

1 . “ I n t r o d u c t io n : T h e S u p r e m e C o u r t i n  A m e r i

c a n G o v e r n m e n t”  b y  D . G r ie r S te p h e n s o n , J r .

2 . “ C a n P r e s id e n ts R e a l ly P a c k th e S u p r e m e 

C o u r t?”  b y  H e n r y J . A b r a h a m

3 . “ T h e O f f ic e o f  S o l ic i to r G e n e r a l : P o l i t i c a l 

A p p o in te e , A d v o c a te , a n d O f f ic e r o f  th e C o u r t”  

b y  R e x E . L e e

4 . “ C o n f l i c t a n d L e a d e r s h ip o n th e U . S . 

S u p r e m e C o u r t : F r o m  M a r s h a l l to  R e h n q u is t”  b y  

J a m e s F . S im o n

5 . “ J u s t ic e S a n d r a D a y O ’ C o n n o r : A n  A s 

s e s s m e n t”  b y  H a r o ld J . S p a e th

6 . “ T h e C o n s t i tu t io n a n d th e L e g a c y o f

J u s t ic e W il l ia m  O . D o u g la s”  b y  W a l te r F . M u r p h y

7 . “ J o h n M a r s h a l l H a r la n : A  M o d e m C o n

s e r v a t iv e J u s t ic e”  b y  W il l ia m  M .  B e a n e y

8 . “ A f f i r m a t iv e A c t io n a n d th e S u p r e m e 

C o u r t”  b y  J e s s e H . C h o p e r

9 .  “ C h ie f J u s t ic e R e h n q u is t a n d th e F u tu r e o f  

th e S u p r e m e C o u r t”  b y  M a r t in  S h a p i r o

T h e i n t r o d u c to r y c h a p te r c o n f o r m s f a i th f u l l y  

to  th e s ty le o f  P r o f e s s o r S te p h e n s o n’ s d e s c r ip t iv e 

r e v ie w s o f  s im i la r w o r k s th a t h a v e b e e n a p p e a r in g 

i n  th e J o u rn a l  o f  S u p re m e C o u r t H is to ry a n d i t s  

p r e d e c e s s o r , th e Y e a rb o o k o f  th e S u p re m e C o u r t 

H is to r ic a l  S o c ie ty . C o n s e q u e n t ly , n o  b e t te r “ r e

v ie w ”  c o u ld b e p r e p a r e d th a n h is o w n e ig h te e n 

p a g e s . H e o p e n s w i th  a n e s s a y o n th e r o le o f  th e 

C o u r t i n  th e n a t io n ; i t  “ o c c u p ie s a  k e y  p la c e in  th e 

A m e r ic a n s c h e m e o f  c o n s t i tu t io n a l d e m o c r a c y i n  

s p i te o f  p r o f e s s e d w e a k n e s s .” 1 2  3  4  5  6 O n  th e n e x t p a g e , 

u n d e r th e h e a d in g , “ S tu d y o f  th e C o u r t ,”  h e d e

s c r ib e s f i v e  k e y  e le m e n ts th a t a r e h e lp f u l i n  u n d e r

s ta n d in g th e C o u r t , th e s a m e f i v e  e le m e n ts th a t , i n  

h is i n t r o d u c to r y e s s a y i n  “ T h e J u d ic ia l B o o k

s h e l f’ i n  th e 1 9 9 1 e d i t io n o f  th is J o u rn a l, h e 

c a l le d “ a  u s e f u l f r a m e w o r k o f  a n a ly s is”  f o r  b o o k s 

a b o u t th e C o u r t :ZYXWVUTSRQPONMLKJIHGFEDCBA

...th e p o litica l a n d  in te lle c tu a l e n v iro n 

m e n t, p e rso n a litie s , th e p a s t, p ro 

ce sse s , a n d  p ro d u c t. T h e  firs t s ta n d s 

fo r p re va ilin g  p o litica l th e o rie s  a s  w e ll 

th e g o ve rn m e n ta l sys te m  a n d so c ia l 

co n te x t in  w h ich th e  C o u rt o p e ra te s .

T h e se co n d d e n o te s th e in d iv id u a l
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Ju s tice s  w h o  d e c id e  ca se s . T h e  th ird  

e n co m p a sse s n o t o n ly th e h is to ry o f 

th e  n a tio n , b u t m o re p a rticu la rly th e  

b o d y  o f  d e c is io n s  re n d e re d b y  fo rm e r 

Ju s tice s . T h e fo u rth re p re se n ts th e  

m a n n e r  in  w h ich  th e  C o u rt  a rrive s  a t  its  

d e c is io n s , in c lu d in g  th e  ro le  o f a d vo 

ca cy  a n d  th e  in s titu tio n ’s in te rn a l d y 

n a m ics . P ro d u c t, th e fifth a n d la s t 

e le m e n t, co n s is ts o f th e  C o u rt's cu r

re n t ru lin g s --th e  e n d  re su lt o f  th e  d e c i

s io n  m a k in g  p ro ce ss~ a n d  th e ir  a cce p 

ta n ce  a n d im p le m e n ta tio n .2

P r o f e s s o r S te p h e n s o n c o n c lu d e d w i th  th e s ta te

m e n t th a t e a c h o f  h is f i v e  e le m e n ts “ i s  r e f le c te d i n  

v a r y in g d e g r e e s i n  th e c h a p te r s c h o s e n f o r  th is 

v o lu m e .”  A  s e n te n c e f r o m  h is d e s c r ip t io n o f  e a c h 

c h a p te r w i l l  g iv e th e f la v o r o f  th e c h a p te r s . F o r 

e x a m p le , i n  h is o p e n in g c h a p te r , th e “ I n t r o d u c

t io n ,”  a f e w  s e le c te d q u o ta t io n s m a y r e v e a l s o m e 

o f  h is p e r c e p t io n s o f  th e C o u r t a n d i t s J u s t ic e s . 

E x a m p le s a r e s o m e d e c a d e s - o ld i n s ig h ts a b o u t th e 

ju d ic ia l p r o c e s s th a t w e r e p r e s c ie n t f o r  to d a y’ s 

d e b a te s a b o u t q u a l i f i c a t io n s f o r  th e b e n c h . H e 

q u o te s a  ta lk  g iv e n b y  F e l ix  F r a n k f u r te r , p u b l is h e d 

i n  th e 1 9 5 4 LKJIHGFEDCBAP ro c e e d in g s o f  th e A m e r ic a n P h ilo 

so p h ic a l S o c ie ty :

D o e s a  m a n ce a se  to  b e  h im se lf  w h e n  

h e b e co m e s a Ju s tice ? ...D o e s h e  

ch a n g e h is  ch a ra c te r b y p u ttin g o n  a  

g o w n ? N o , h e  d o e s n o t ch a n g e h is  

ch a ra c te r. H e b rin g s  h is  w h o le  e xp e ri

e n ce , h is  tra in in g , h is  o u tlo o k , h is  so 

c ia l, in te lle c tu a l, a n d m o ra l e n v iro n - 

m e n tw ith  h im  w h e n  h e  ta ke s  a  se a t  o n  

th e  su p re m e  b e n ch .3

M a n y y e a r s b e f o r e , i n  T h e N a tu re o f  th e 

J u d ic ia l P ro c e ss , J u d g e B e n ja m in N . C a r d o z o , 

F r a n k f u r te r’ s  p r e d e c e s s o r o n  th e C o u r t , e x p r e s s e d 

s im i la r v ie w s :

I h a ve sp o ke n o f th e fo rce s o f w h ich  

ju d g e s  a vo w e d ly  a va il to  sh a p e  th e  fo rm  

a n d  co n te n t  o f  th e ir  ju d g m e n ts ....D e e p  b e 

lo w  co n sc io u sn e ss  a re  o th e r fo rce s , th e  

like s  a n d  th e  d is like s , th e  p re d ile c tio n s  

a n d  th e  p re ju d ice s , th e  co m p le x  o f in 

s tin c ts a n d e m o tio n s a n d h a b its a n d

co n v ic tio n s , w h ich m a ke th e m a n , 

w h e th e r h e  b e  litig a n t o r  ju d g e .4

B y  i n c lu d in g th e F r a n k f u r te r q u o ta t io n , w a s 

P r o f e s s o r S te p h e n s o n s u g g e s t in g th a t s u c h p a s

s a g e s f r o m  g r e a t a n a ly s ts o f  th e j u d ic ia l p r o c e s s 

c a n p r o v id e g u id a n c e f o r  r e s o lv in g to d a y’ s g r e a t 

d e b a te a b o u t th e p r o p r ie ty a n d r e le v a n c e o f  e x 

p lo r in g th e b a c k g r o u n d o f  n o m in e e s to  th e C o u r t 

i n  o r d e r to  l e a r n w h a t p o s i t io n s th e y a r e l i k e ly  to  

ta k e o n  p a r t ic u la r i s s u e s th a t c o m e b e f o r e th e m ?

I n  h is d is c u s s io n o f  “ P r o c e s s ,”  S te p h e n s o n 

e m p h a s iz e s th e im p o r ta n c e o f  “ c o l le g ia l i n te r a c

t io n ”  i n  th e d e c is io n - m a k in g p r o c e s s :

D iscu ss io n in co n fe re n ce a n d co m 

m e n t b y o n e Ju s tice o n a n o p in io n  

d ra fte d b y a n o th e r co n trib u te to th e  

fo rm  a n  o p in io n  e ve n tu a lly  ta ke s . S u ch  

co m m e n ts  ca n  b e  so  p e rsu a s ive  th a t 

Ju s tice s m a y ch a n g e  th e ir vo te s in a  

ca se .5

A ls o , p o s s ib ly r e v e a l in g h is o w n  i n s t in c ts a n d 

c o n v ic t io n s n e a r th e b e g in n in g o f P r o f e s s o r 

S te p h e n s o n’ s i n t r o d u c t io n , h e i n c lu d e d th e q u o

ta t io n f r o m  A le x a n d e r H a m i l to n th a t “ th e j u d i 

c ia r y , f r o m  th e n a tu r e o f  i t s  f u n c t io n s , w i l l  a lw a y s 

b e th e le a s t d a n g e r o u s to  th e p o l i t i c a l r ig h ts o f  th e 

c o n s t i tu t io n . . . .” 6

I n  h is c o m m e n t o n A b r a h a m’ s p ie c e o n  p r e s i

d e n t ia l a b i l i t y  to  p a c k th e C o u r t , S te p h e n s o n c o n

c lu d e s th a t “ b y  r e je c t in g W a s h in g to n’ s c h o ic e o f  

J o h n R u t le d g e to  b e th e s e c o n d C h ie f J u s t ic e , th e 

S e n a te a s s u m e d a  r o le  th a t h a s s in c e a le r te d P r e s i

d e n ts th a t th e S e n a te c a n n o t b e r e g a r d e d a s a 

‘ r u b b e r s ta m p’ .” 7 T h e e d i to r ia l c o m m e n t o n  R e x 

L e e’ s c h a p te r a b o u t th e S o l ic i to r G e n e r a l’ s p o s i

t io n  is  th a t , a l th o u g h th e p e r s o n i n  th a t p o s i t io n i s  

“ th e th i r d - r a n k in g o f f ic ia l i n  th e D e p a r tm e n t o f  

J u s t ic e a n d i s  a p p o in te d b y  th e P r e s id e n t ( w i th  th e 

S e n a te’ s a p p r o v a l ) to  r e p r e s e n t th e g o v e r n m e n t i n  

th e S u p r e m e C o u r t [ th a t d e s c r ip t io n ] o n ly  b e g in s 

to  d e s c r ib e th e p o l i t i c a l a n d l e g a l s ig n i f i c a n c e o f  

th e o f f ic e . . . . T h e S o l ic i to r G e n e r a l h a s a n im p a c t 

th a t g o e s b e y o n d th a t o f  b e in g a n a t to r n e y w h o  

a p p e a r s f r e q u e n t ly a t th e C o u r t .” 8

T h e S te p h e n s o n c o m m e n ts o n  J a m e s S im o n’ s 

c h a p te r o n  “ l e a d e r s h ip”  i n  th e C o u r t c o n c lu d e th a t 

“ N o  o n e s in c e M a r s h a l l h a s d o m in a te d a  c o u r t th e 

w a y h e d id . . .”  a n d “ S im o n d r a w s o n M a r s h a l l’ s
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Sandra Day O ’ Connor taking  the oath ofoffice September 25,1981. Justice O ’ Connor is the 102nd Justice 

to sit on the Court  and the first  woman.

e x p e r ie n c e a n d th a t o f  C h a r le s E v a n s H u g h e s , b u t 

h e l o o k s a t th e c a r e e r s o f  A s s o c ia te J u s t ic e s H u g o 

B la c k  a n d F e l ix  F r a n k f u r te r a s w e l l , a s i n d ic a t io n s 

th a t l e a d e r s h ip i s s o m e t im e s n o t c o n f in e d to  th e 

C h ie f .” 9 A  r e a d in g o f  W a l te r M u r p h y ’ s c h a p te r 

o n W il l ia m  O . D o u g la s , h o w e v e r , c o u ld n o t a t

t r ib u te to h im  s u c h l e a d e r s h ip q u a l i t ie s . T h e 

c h a p te r o p e n s w i th  th e s e w o r d s :ZYXWVUTSRQPONMLKJIHGFEDCBA

T h e s to ry is  w o rth y o f H o ra tio A lg e r:

T h e  c rip p le d  so n  o f a n  itin e ra n t m in is 

te r w o rks d a y a n d n ig h t to g ra d u a te  

se co n d in h is  c la ss  in  la w  sch o o l, b e 

co m e s  a  re fo rm e r w h o  s trike s  te rro r in  

th e  h e a rts  o f  th e  g re e d y  m o g u ls  o f  W a ll 

S tre e t, th e n b e co m e s a n in te rn a tio n 

a lly re n o w n e d ju ris t w h o sp e n d s th e  

re s t o f h is  life  ch a m p io n in g  th e  ca u se  

o f th e u n d e rd o g . T h is a cco u n t a lso  

co n ce a ls m u ch ~ a m a n w h o w a s a l

w a ys  d e e p ly  tro u b le d , n e ve r a t p e a ce  

w ith  h im se lf o r h is  w o rld ; a  ju d g e  w h o  

w a s  a lte rn a te ly -a n d  so m e tim e s  s im u l- 

ta n e o u s ly -b rillia n t a n d ca re le ss , e lo - 

q u e n ta n d  u n p o lish e d , cyn ica l a n d  id e 

a lis tic .1 0

F o r h is c o m m e n ta r y o n  th e c h a p te r b y  W il l ia m  

M . B e a n e y a b o u t J u s t ic e H a r la n , P r o f e s s o r 

S te p h e n s o n q u o te s a p a s s a g e th a t c o n c lu d e s w i th

a q u o ta t io n c o n t r a s t in g H a r la n a n d D o u g la s : ‘ “ I t  

i s  e a s y to  b e p a s s io n a te a b o u t W il l ia m  O . D o u g la s . 

H o w  d o e s o n e b e c o m e p a s s io n a te a b o u t J o h n 

M a r s h a l l H a r la n ?’ H a r la n w a s a p a s s io n a te 

c o n s e r v a t iv e b e c a u s e h e w a s p a s s io n a te a b o u t 

f e d e r a l is m .” "  I n  c o n t r a s t , H a r o ld S p a e th , i n  h is 

c h a p te r o n J u s t ic e O ’ C o n n o r , c o n c lu d e s th a t s h e 

h a s p r o v e d h e r s e l f to  b e “ a s ta u n c h c o n s e r v a t iv e 

w h o , u p o n c o n f i r m a t io n , p r o m p t ly a c c l im a te d 

h e r s e l f to  th e C o u r t a n d i t s  w o r k w a y s . . . .A l th o u g h 

s h e i s th e f i r s t w o m a n to h o ld th e p o s i t io n o f  

A s s o c ia te J u s t ic e o f  th e U .S . S u p r e m e C o u r t , 

n o n e th e le s s s h e c le a r ly a p p e a r s to b e— i n  

S h a k e s p e a r e’ s f a m o u s p h r a s e -‘ to th e m a n n e r 

b o r n .’ ” 1 2

J e s s e C h o p e r’ s c h a p te r o n “ A f f i r m a t iv e  A c 

t io n ”  l e a d s d i r e c t ly to  th e c o n c lu d in g c h a p te r o n  

th e R e h n q u is t C o u r t . D e a n C h o p e r’ s o b je c t iv e , 

a c c o r d in g to  S te p h e n s o n , “ i s to  a n a ly z e th e c u r

r e n t S u p r e m e C o u r t a n d to  e x p lo r e w h e r e e a c h 

m e m b e r s ta n d s o n th e q u e s t io n [ o f  a f f i r m a t iv e 

a c t io n ] , e s p e c ia l ly i n  c a s e s w h e r e a J u s t ic e h a s 

e x p r e s s e d h im s e l f o r h e r s e l f i n  a  j u d ic ia l o p in io n 

o r i n  o th e r w r i t in g s . T h e r e s u l t i s n o t a b r o a d - 

s t r o k e v ie w  th a t l a b e ls o n e o r  a n o th e r J u s t ic e ‘ f o r ’  

o r ‘ a g a in s t’  a f f i r m a t iv e a c t io n , b u t a f in e ly  tu n e d 

p r e s e n ta t io n th a t s e e k s to  d is c o v e r th e v a r ia b le s 

d is t in g u is h in g o n e c a s e f r o m  a n o th e r a n d c o n s e

q u e n t ly th o s e c h a r a c te r is t ic s o f  a f f i r m a t iv e a c t io n 

p r o g r a m s a c e r ta in J u s t ic e w i l l  b e i n c l in e d to
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a p p r o v e o r  d is a p p r o v e .” 1 3 T h e r e n a tu r a l ly f o l lo w s  

a d is c u s s io n o f  “ C h ie f J u s t ic e R e h n q u is t a n d th e 

C o u r t’ s F u tu r e ,”  w r i t te n  b y  M a r t in  S h a p i r o w h ic h  

i s a f a s c in a t in g d is c u s s io n o f  th e C o u r t a n d i t s  

J u s t ic e s .

E a c h o f  th e s e e s s a y s i s a n e x c e l le n t g u id e to  

u n d e r s ta n d in g th e C o u r t a n d i t s  j u s t ic e s . A  r e a d e r , 

h o w e v e r , s e e k in g g u id a n c e to  th e l i k e ly  c o u r s e o f  

d e c is io n s i n  th e b ig  i s s u e s c o m in g to  th e C o u r t 

to d a y a n d to m o r r o w m u s t b e w a r e o f  p r e d ic t io n s 

f r o m  o m e n s d e s c r ib e d e v e n b y  th e s e k n o w le d g e

a b le w r i te r s . N o w , o n ly  th r e e y e a r s a f te r th e s e 

e s s a y s w e r e c o m p le te d , d e c is io n s , o p in io n s a n d 

e x t r a ju d ic ia l s ta te m e n ts a r e a p p e a r in g th a t b e a r 

w a r n in g th a t s o m e c o n c lu s io n s th a t s e e m e d w a r

r a n te d th e n a r e n o t a s f i r m  a s th e y s e e m e d e a r l ie r .ZYXWVUTSRQPONMLKJIHGFEDCBA
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Equal Justice Under Law, The Supreme Court 
in American Life. Fifth Edition. This 160-page 
introductory study of the Supreme Court, illus
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Court. Paper: $15.00; Hard: $20.00.
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lished in 1976 as part of the national commemo
ration of the American Bicentennial, this 65-page 
history of the "Great Charter," illustrated in full 
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and his nobles at Runnymeade, and the enduring 
influence of the Magna Carta as both an important 
source of Constitutional law and a treasured sym
bol of liberty. Paper: $2:00; Hard: $5.49.

The Documentary History ofthe Supreme Court 
of the United States, 1789-1800. The first four 
volumes of the Documentary History Project are 
now available. Volume I, in two parts, serves as an 
introduction to the planned seven volume history 
by establishing the structure of the Supreme Court 
and the official records of its activities from 1789- 
1800. This volume is comprised of primary source 
materials including manuscripts, correspondence, 
private papers, newspaper articles and official 
records of the period. Volume II, The Justices on 
Circuit, 1790-1794, details the early workings of 
the federal judicial system. The documents in this 
volume also touch on topics that figured promi
nently in the law and politics of the era: neutrality, 
the boundary between state and federal crimes, 
and others. Volume III, The Justices on Circuit, 
1795-1800, details the workings of one experi
ment in particular-the practice of sending Su
preme Court Justices around the country to serve 
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islation relevant to the establishment of the judi
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Supreme Court of the United States, 1789-1980: 
An Index to Opinions Arranged by Justice 
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nates the need for exhaustive searches through 
existing information sources, which are generally 
organized by subject matter or case title, by pro
viding a list of all opinions and statements by 
individual Justices. $120.00.

The Supreme Court at Work. This book, written 
by Congressional Quarterly, covers in depth the 
first and second centuries of the Court ’ s history by 
tracing its development from its origins of power 
to the contemporary Court of today. Represented 
in the text are the operations and traditions of the 
Court, the Justices and their supporting personnel, 
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