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W illia m  H . R e h n q u is t

C h ie f  J u s t ic e W illia m  H . R e h n q u is t  s e r v e d  o n  th e  C o u r taZYXWVUTSRQPONMLKJIHGFEDCBA 

w ith  J u s t ic e  W illia m  J . B r e n n a n , J r ., fr o m  1 9 7 2  to  1 9 9 0 . 

J u s t ic e B r e n n a n  is p ic tu r e d  h e r e in  1 9 5 6 , th e  y e a r  h e  

jo in e d  th e  C o u r t .

W ill ia m  J . B re n n a n , Jr . w a s a p p o in te d to  th e 

S u p re m e C o u rt in  th e fa l l  o f  1 9 5 6 , a n d re tire d 

f ro m  i t  in  th e su m m e r o f  1 9 9 0 . H e se rv e d o n th e 

C o u rt fo r n e a r ly th ir ty - fo u r y e a rs , a le n g th o f  

t im e w h ic h w a s e x c e e d e d b y o n ly f iv e o th e r 

m e m b e rs o f  th e C o u rt. B u t h e w il l  b e re m e m

b e re d fo r  a g o o d d e a l m o re th a n th is ra th e r a c

c id e n ta l s ta tis t ic .

A t  th e t im e B re n n a n w a s a p p o in te d , E a r l 

W a rre n h a d b e e n C h ie f Ju s tic e fo r  se v e ra l y e a rs , 

a n d th e C o u rt h a d a lre a d y h a n d e d d o w n i ts 

u n a n im o u s d e c is io n in  TSRQPONMLKJIHGFEDCBAB ro w n v . B o a rd o f  E d u

c a t io n . B u t in  m a n y o th e r a re a s o f c o n s titu

t io n a l la w , th e “ W a rre n C o u rt”  o f  th e 1 9 5 0 s 

w a s c lo se ly d iv id e d b e tw e e n o p p o s in g v ie w s. 

W h a t w e n o w  th in k  o f  a s th e “ W a rre n C o u rt”  in  

th e se o th e r a re a s o f  c o n s titu t io n a l la w  d id n o t 

re a lly e m e rg e u n ti l A rth u r G o ld b e rg re p la c e d 

F e lix F ra n k fu r te r o n th e C o u rt in 1 9 6 2 , a n d 

th e re b y p ro v id e d a re l ia b le f i f th  v o te fo r th e 

W a rre n C o u rt’ s c o n s titu t io n a l d o c tr in e s o f  th e 

1 9 6 0 s . Ju s tic e s B la c k a n d D o u g la s h a d b e e n o n

th e C o u rt fo r m a n y y e a rs b e fo re h e c a m e , 

a c tin g a s h e ra ld s o r o u tr id e rs fo r so m e o f  th e 

p o s it io n s u lt im a te ly a d o p te d b y th e W a rre n 

C o u rt. B u t B re n n a n’ s a b il i t ie s a s a ju d ic ia l 

c ra f tsm a n , a n d h is w il l in g n e ss to  a c c e p t “ h a lf a 

lo a f ’ i f  th a t w e re n e c e ssa ry to o b ta in a C o u rt 

o p in io n , p la y e d a la rg e p a rt in  tra n s la tin g w h a t 

h a d a t f irs t b e e n d isse n tin g v ie w s in to e s ta b

l ish e d ju r isp ru d e n c e .

Ju s tic e B re n n a n’ s o p in io n fo r th e C o u rt in  

B a k e r v . C a r r re d e f in e d th e “ p o lit ic a l q u e s

t io n ”  d o c tr in e n a rro w ly , a n d o p e n e d u p th e 

fe d e ra l c o u rts to  th o se se e k in g le g is la tiv e re a p

p o rtio n m e n t. In  N e w Y o rk T im e s v . S u l l iv a n , h is 

o p in io n fo r  th e C o u rt e s ta b lish e d n e w c o n s titu

t io n a l p ro te c tio n s fo r th e m e d ia w h e n d e fe n d

in g a c tio n s se e k in g d a m a g e s fo r d e fa m a tio n . 

H e a lso w ro te th e C o u rt o p in io n in  M a llo y v . 

H o g a n , w h ic h w a s o n e o f  se v e ra l o p in io n s d u r

in g  th is p e r io d w h ic h h e ld th a t th e F o u rte e n th 

A m e n d m e n t in c o rp o ra te d , a s a g a in s t th e s ta te s , 

c r it ic a l p ro v is io n s o f  th e B il l  o f  R ig h ts .

I  f irs t b e c a m e a c q u a in te d w ith  B il l  B re n n a n 

in  1 9 7 2 , w h e n I  w a s a p p o in te d to  th e C o u rt. B y  

th is t im e , W a rre n B u rg e r h a d re p la c e d E a r l 

W a rre n a s C h ie f Ju s tic e , a n d th e C o u rt h a d lo s t 

i ts p re d ic ta b le l ib e ra l b e n t. B u t th e sk il ls w h ic h 

B il l  B re n n a n b ro u g h t to  th e w o rk  o f  ju d g in g e n

a b le d h im  o n n u m e ro u s o c c a s io n s to p u t to 

g e th e r m a jo r it ie s e sp o u s in g th e s id e o f  in d iv id 

u a l r ig h ts in  w h ic h h e b e lie v e d so d e e p ly . B u t 

ju s t a s im p o rta n t to th e C o u rt a s h is ju d ic ia l 

p h ilo so p h y , B il l  B re n n a n b ro u g h t to  th e w o rk  o f  

th e C o u rt a p e rso n a l w a rm th a n d f r ie n d lin e ss 

w h ic h p re v e n te d d isa g re e m e n ts a b o u t th e la w  

f ro m  m a rr in g th e g o o d p e rso n a l re la tio n s a m o n g 

th e Ju s tic e s .

N o  c o n s titu t io n a l d o c tr in e o f  a n y p a rtic u la r 

e ra is d e s tin e d to e n d u re fo re v e r in  a ll o f  i ts 

m a n ifo ld d e ta i ls . C h a n g e s in  th e c o m p o s it io n 

o f  th e C o u rt, c h a n g e s in  th e t im e s , a n d c h a n g e s 

in  th e p ro b le m s w h ic h c o n fro n t th e n a tio n w il l
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v e ry l ik e ly  le a d to  c h a n g e s in  ju d ic ia l d o c tr in e . 

B u t th e e n d u r in g le g a c y o f  Ju s tic e B re n n a n - 

th e h ig h v a lu e w h ic h h e p la c e d o n c la im s o f  in 

d iv id u a l c o n s titu t io n a l r ig h ts a sse rte d a g a in s t 

th e a u th o r ity o f  m a jo r ita r ia n se lf -g o v e rn m e n t- 

is in  n o d a n g e r o f b e in g fo rg o tte n o r d is re

g a rd e d s im p ly b e c a u se h e h a s le f t th e b e n c h . 

T h e v e ry id e a o f  ju d ic ia l re v ie w— f irs t e sp o u se d 

b y  C h ie f Ju s tic e Jo h n M a rsh a ll in  TSRQPONMLKJIHGFEDCBAM a rb u ry v . 

M a d iso n n e a r ly tw o c e n tu r ie s a g o - is b a se d

u p o n th e id e a th a t th e p e o p le w h o ra ti fy  th e 

C o n stitu t io n in te n d e d b y  th a t a c t to  p la c e l im i 

ta t io n s o n p o p u la r g o v e rn m e n t. S o lo n g a s th e 

S u p re m e C o u rt e n d u re s , i t  w il l  h a v e th e b e n e f it 

o f  Ju s tic e B re n n a n’ s c o n tr ib u tio n s to  c o n s titu

t io n a l ju r isp ru d e n c e a s i t  e x a m in e s n e w q u e s

t io n s w h ic h p it  c la im s o f  c o n s titu t io n a l r ig h ts o n 

th e p a rt o f  th e in d iv id u a l a g a in s t th e a u th o r ity 

o f  th e m a jo r ity o f  th e p e o p le to re g u la te th e ir 

o w n a f fa irs .



C le r k in g  fo r  J u s t ic e  B r e n n a n

R o b e r t  O ’N e ilaZYXWVUTSRQPONMLKJIHGFEDCBA

S e rv in g a s a la w  c le rk fo r  Ju s tic e B re n n a n 

d u r in g th e 1 9 6 2 T e rm w a s a u n iq u e o p p o rtu

n ity . T h e C o u rt’ s c o m p le x io n w a s u n d e rg o in g 

m a rk e d c h a n g e . W h e n D ic k  P o sn e r (n o w  Ju d g e 

P o sn e r o f  th e C o u rt o f  A p p e a ls fo r  th e S e v e n th 

C irc u it) , a n d I  w e re in v ite d to  b e Ju s tic e B re n

n a n’ s c le rk s , Ju s tic e F ra n k fu r te r w a s g e n e ra lly 

b e lie v e d to b e th e C o u rt’ s m o st in f lu e n tia l 

m e m b e r. B e fo re w e a rr iv e d a n d th e T e rm b e g a n , 

Ju s tic e G o ld b e rg’ s a p p o in tm e n t h a d p ro fo u n d ly 

a lte re d th e C o u rt’ s b a la n c e o f  in te l le c tu a l fo rc e s 

a n d h a d e n h a n c e d Ju s tic e B re n n a n’ s in f lu e n c e .

T h o u g h Ju s tic e B re n n a n h a d a lre a d y m a n

a g e d to b r in g to g e th e r m o re th a n a fe w  5 -4 

m a jo r it ie s fo r  im p o rta n t p r in c ip le s , h is v ie w s o n 

m o st c iv i l  r ig h ts a n d l ib e r t ie s q u e s tio n s h a d 

re m a in e d th o se o f  a m in o r ity . T h e c h a n g e in  

th e a u tu m n o f  1 9 6 2 w a s d ra m a tic a l ly su d d e n . 

A fte r  c o n fe re n c e o n th e v e ry f irs t F r id a y o f  th e 

n e w T e rm , Ju s tic e B re n n a n re tu rn e d to h is  

c h a m b e rs w ith  a n e x p re ss io n o f  w h a t c o u ld o n ly  

b e te rm e d tr iu m p h . T h a t e x p e r ie n c e re c u rre d 

w e e k a f te r w e e k , e a c h g ro u p o f  c a se s b r in g in g 

w ith  i t a n e w o p p o rtu n ity fo r h im  to jo in  in

R o b e r t M . O .N e il c le r k e d  fo r  J u s t ic e  B r e n n a n  d u r in g  th e  1 9 6 2  T e r m . H e  

s e r v e d  a s  P r e s id e n t  o f  th e  U n iv e r s ity  o f  V ir g in ia  a n d  is  n o w  D ir e c to r  o f  T h e  

T h o m a s  J e f fe r s o n  C e n te r  fo r  th e  P r o te c t io n  o f  F r e e  E x p r e s s io n .

sh a p in g— o r, in  so m e in s ta n c e s , to le a d in  re - 

sh a p in g -ra p id ly e m e rg in g c o n s titu t io n a l p r in 

c ip le s . T h a t w a s th e y e a r o f  TSRQPONMLKJIHGFEDCBAh a b e a s c o rp u s , o f  

p ra y e r a n d B ib le re a d in g , o f  b a n k m e rg e rs , o f  

s it- in s , o f  u n e m p lo y m e n t b e n e f its fo r  S a b b a ta r i

a n s , a n d o f m a n y o th e r issu e s o n w h ic h th e 

Ju s tic e le f t a n in d e lib le m a rk .

Y e t w e d id n o t fu l ly  a p p re c ia te th e c o m

p le te n e ss o f th e n e w c o n se n su s . A  fe w  d a y s 

a f te r th e e n d o f  th e T e rm , D ic k  P o sn e r a n d I  

w e re re f le c tin g d u r in g o u r d a ily  m o rn in g c o f fe e 

w ith  th e Ju s tic e . H e a sk e d e a c h o f  u s h o w  m a n y 

t im e s w e th o u g h t h e h a d d isse n te d th a t T e rm . 

W e b o th g u e sse d i t h a d b e e n a b o u t a d o z e n 

t im e s . H e h e ld u p fo u r f in g e rs— th e n u m b e r, w e 

su p p o se d , o f  d isse n tin g o p in io n s h e h a d w rit 

te n— b u t in  fa c t th e to ta l n u m b e r o f  d isse n tin g 

v o te s a m o n g th e h u n d re d a n d f i f ty  c a se s d u r in g 

a tu rb u le n t T e rm .

P e rfe c t u n iso n , o f  c o u rse , w a s n o t a tta in e d . 

O n e d a y I  o v e rh e a rd h im  e x p la in in g to  Ju s tic e 

G o ld b e rg , w h o se f r ie n d a n d c o u n se lo r h e h a d 

q u ic k ly  b e c o m e , w h y  h e h a d n o t v o te d to  g ra n t 

c e rt io ra r i in  a c a se in v o lv in g a c r im in a l p ro c e

d u re issu e G o ld b e rg k n e w w a s 

r ip e fo r  c h a n g e a n d im p o rta n t to  

B re n n a n . S e n io r Ju s tic e lo o k e d 

a t ju n io r c o lle a g u e , a sk in g w ith  

so m e a m u se m e n t, “ A n d w h e re , 

A rth u r , w e re y o u g o in g to  g e t th e 

f i f th  v o te ?”  T h e issu e w a s o n e o f  

th e fe w  o n w h ic h C h ie f Ju s tic e 

W a rre n w a s s ti l l  th e o ld  C a lifo r

n ia p ro se c u to r-so m e th in g th a t 

B re n n a n k n e w , b u t G o ld b e rg d id  

n o t.

I  re c a ll v iv id ly  th e m o u n tin g ly 

in f lu e n tia l p a rt Ju s tic e B re n n a n 

p la y e d in th e C o u rt’ s d e lib e ra

t io n s d u r in g th e 1 9 6 2 T e rm . H is 

c o lle a g u e s-p e rh a p s th e C h ie f 

m o re th a n o th e rs —  se e m in g ly
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so u g h t h is v ie w s in fo rm a lly a n d o f te n .

I  a lso re c a ll fo n d ly Ju s tic e B re n n a n’ s re

m a rk a b ly c o lle g ia l w o rk in g re la tio n sh ip w ith  

tw o  c le rk s w h o h a d b o u n d le ss c o n f id e n c e in  th e 

Ju s tic e’ s c a p a c ity to p e rsu a d e o th e r m e m b e rs 

o f th e C o u rt e v e n o f w h a t a t f irs t m a y h a v e 

se e m e d to  b e o u tla n d ish p o s it io n s .

A m o n g o th e r q u a lit ie s , Ju s tic e B re n n a n w il l  

su re ly b e re c a lle d fo r th e c a re w ith  w h ic h h e 

c a rr ie d o u t h is ju d ic ia l ta sk s . H e w a s m in d fu l o f  

d e ta i ls a s w e ll a s m a jo r th e m e s. I  v iv id ly  re c a ll 

a n e x c h a n g e d u r in g h is lu n c h e o n v is it w ith  th e 

c le rk s’  g ro u p th a t c o n f irm e d m y  b e lie f o n th a t 

sc o re . O n e o f  th e le ss re v e re n t o f  m y fe l lo w  

c le rk s q u e s tio n e d th e Ju s tic e a b o u t a fo o tn o te 

in  a re la tiv e ly m in o r o p in io n o f  h is e a r l ie r th a t 

T e rm . I  k n e w th a t th e Ju s tic e h a d se e n a n d 

a p p ro v e d th e fo o tn o te s , th o u g h I  d o u b te d h e 

h a d a c te d w ith  g re a t c a re . T h e Ju s tic e d isp e lle d 

m y d o u b t w h e n , sm il in g a t th e im p e rtin e n t 

q u e s tio n e r, h e d e c la re d , “ W e ll, D ic k , i f  y o u’ d  

re a d th e n e x t se n te n c e y o u’ d  re a liz e w e l im ite d  

o u r c o m m e n ts to  th e_ _ _ _ _A c t.”

I  sh o u ld h a v e k n o w n b e tte r . N e v e r s in c e 

th e n h a v e I  h a d th e s lig h te s t d o u b t th a t e v e ry 

w o rd  b e a r in g th e Ju s tic e’ s n a m e (a n d so m e th a t 

b o re a c o lle a g u e’ s n a m e th o u g h th e y m a y h a v e 

b e e n B re n n a n su g g e s tio n s) h a d b e e n in d e lib ly  

s to re d in  h is m e m o ry . T h a t w a s s im p ly th e w a y 

h e w o rk e d . H e o w e d th e C o u rt a n d th e 

C o n stitu t io n n o le ss . (H is to ta l a b so rp tio n a n d 

re c a ll e n a b le d h im , a t h is fo rm e r c le rk s’  re u n

io n  in  1 9 8 5 , to  g o th ro u g h th e g ro u p T e rm b y  

T e rm , f ro m 1 9 5 6 th ro u g h 1 9 8 4 , n a m in g th e 

c le rk s a n d d isc u ss in g -c o m p le te ly w ith o u t n o te s- 

se v e ra l k e y o p in io n s f ro m  e a c h o f  th e T e rm s.)

A  q u a lity e q u a lly d e se rv in g o f  tr ib u te is  th a t 

in n a te m o d e sty w h ic h m a rk e d th e Ju s tic e’ s w h o le 

c a re e r. Y o u  m ig h t se e i t  in  th e p u c k ish d e lig h t 

h e to o k in  s tro l l in g th e s id e w a lk s th a t b o rd e r 

th e C o u rt-s t i l l u n re c o g n iz e d in  h is e a r ly y e a rs 

th e re --a n d a sk in g to u r is ts w h a t th e y th o u g h t 

w e n t o n in  th a t im p o s in g b u ild in g . O r i t  m ig h t 

b e h is o f fe r to  h o ld a p la c e in  th e t ic k e t l in e a t 

U n io n S ta tio n fo r  a s tu d e n t h e a d e d h o m e fo r  

T h a n k sg iv in g w h o d ro p p e d h is b a c k p a c k o n th e 

Ju s tic e’ s fe e t w h ile  ru sh in g o f f  to  m a k e a p h o n e 

c a l (T h e v e n u e o f fe rs a d d e d e v id e n c e o f  m o d e sty : 

T h e Ju s tic e h im se lf w a s w a it in g to  b u y a c o a c h 

t ic k e t to  P h ila d e lp h ia , w h e re h e w o u ld g iv e th e 

k e y n o te a d d re ss to  a n a tio n a l te a c h e rs g ro u p . 

B u t th is w a s th e sa m e te rm in a l w h e re , s ix  y e a rs

e a r l ie r , th e A tto rn e y G e n e ra l o f th e U n ite d 

S ta te s h a d d isc o v e re d a t th e lu n c h c o u n te r a 

N e w Je rse y ju d g e w h o w a s e x p e c te d to d in e 

w ith  th e P re s id e n t b e fo re h is S u p re m e C o u rt 

n o m in a tio n , b u t m o d e stly a ssu m e d h e w a s o n 

h is o w n fo r  d in n e r.)

T h e n o m in a tio n o f  Ju s tic e B re n n a n b ro u g h t 

to  g e n e ra l n o tic e a q u ite d if fe re n t q u a lity— th a t 

o f c o u ra g e a n d c o n v ic tio n . H is h a d b e e n a 

re c e ss a p p o in tm e n t in  th e fa l l o f 1 9 5 6 . H e 

se rv e d fo r so m e w e e k s b e fo re c o n f irm a tio n 

h e a r in g s b e g a n . D u rin g th a t in te rv a l th e C o u rt 

h e a rd a rg u m e n t in  se v e ra l h ig h ly se n s it iv e in 

te rn a l se c u r ity c a se s . A t  th e s ta r t o f  th e h e a r

in g s b e fo re th e S e n a te Ju d ic ia ry C o m m itte e , 

S e n a to r Jo se p h M c C a rth y in s is te d o n k n o w in g 

h o w  th e Ju s tic e fe lt , a n d e v e n h o w  h e h a d v o te d , 

in  th e se c a se s . B re n n a n f la t ly  ( i f  p o lite ly ) re

fu se d to d iv u lg e h is v ie w s o r h is v o te s . H e 

e x p la in e d im p o rta n t p r in c ip le s o f  ju d ic ia l c o n f i

d e n tia l i ty , a n d in  th e p ro c e ss ta u g h t th e S e n a to r 

a n d th e p re ss so m e v ita l le sso n s a b o u t se p a ra

t io n o f  p o w e rs— a s w e ll a s e n su r in g h is c o n f ir

m a tio n .

T h e c o u ra g e h e h a d sh o w n d u r in g th e h e a r

in g s w a s so m e th in g a b o u t w h ic h w e a ll k n e w , 

th o u g h h e n e v e r m e n tio n e d th a t e x p e r ie n c e . I t  

d id se e m , th o u g h , to sh a p e h is v ie w s o n th e 

m o st b a s ic issu e s o f  f re e e x p re ss io n a n d a c a

d e m ic f re e d o m . W e a lw a y s se n se d th a t p r in 

c ip le w a s p a ra m o u n t fo r  h im , a n d th a t— p ra c ti

c a l a rc h ite c t o f  c o n se n su s th o u g h h e w a s— p r in 

c ip le p re v a ile d o v e r a ll o th e r c o n s id e ra tio n s in  

th e p ro c e ss o f  sh a p in g p re c e d e n t. T h e c e n tra l

i ty  o f  p r in c ip le h a s to  b e o n e o f  th e tra n sc e n d e n t 

v a lu e s w ith  w h ic h h e im b u e d e a c h o f  u s w h o 

w e re p r iv i le g e d to  se rv e w ith  h im .

A  f in a l  q u a lity I  w o u ld re c a ll f ro m  th a t T e rm 

a n d f ro m  th e re s t o f  th e Ju s tic e’ s c a re e r w a s a n 

a b id in g in s is te n c e o n fa irn e ss . W e le a rn e d 

f ro m  h im  th e n e e d fo r  fa irn e ss q u ite a s m u c h in  

sm a ll a s in  la rg e m a tte rs , a s e x e m p lif ie d in  h is 

d e a lin g w ith  a la w  c le rk a s w e ll  a s in  d isp e n s in g 

ju s tic e fo r  m ill io n s o f  A m e ric a n s , o r in  d e f in in g 

th e r ig h ts o f  s ta te s . H e h a s a lw a y s b e lie v e d th a t 

tru s t a n d in te g r ity a n d e q u ity a m o n g in d iv id u a ls 

p ro fo u n d ly sh a p e th e w a y w e d e a l w ith  in s ti tu

t io n s a n d g o v e rn m e n ts . I t  w o u ld b e h a rd to  

im a g in e a f in e r te a c h e r o r a n o b le r m e n to r th a n 

W ill ia m  J . B re n n a n , Jr .
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O c to b e r  T e r m  1 9 6 0

R ic h a r d  S .  A r n o ld

F ro m Ju ly 1 9 6 0 to  Ju ly 1 9 6 11 se rv e d a s la w  

c le rk to  M r.  Ju s tic e B re n n a n -m a y b e th e b e s t 

jo b I  e v e r h a d . In  th o se d a y s , e a c h o f th e 

Ju s tic e s , a s a ru le , h a d tw o  la w  c le rk s . T o  th is 

ru le th e re w e re tw o  e x c e p tio n s : Ju s tic e D o u g la s 

h a d o n e , a n d th e C h ie f Ju s tic e h a d th re e . In 

s te a d o f  a se c o n d la w  c le rk , Ju s tic e D o u g la s h a d 

a se c o n d se c re ta ry , a n d th e w o rd a m o n g th e la w  

c le rk s (p o ss ib ly , a s a c la ss , th e g re a te s t g o ss ip s 

th e w o rld  h a s e v e r se e n ) w a s th a t h e n e e d e d tw o  

se c re ta r ie s , n o t fo r  c o u rt w o rk , b u t to  h e lp h im  

ty p e h is b o o k s . T h e e x tra c o m p le m e n t fo r  th e 

C h ie f w a s d u e to th e fa c t th a t h is o f f ic e h a d 

sp e c ia l d u tie s in  c o n n e c tio n w ith  w h a t w a s th e n 

c a lle d th e M isc e lla n e o u s D o c k e t, m a d e u p m a in ly 

o f  TSRQPONMLKJIHGFEDCBAin  fo rm a p a u p e r is c a se s . T h e C h ie f a lso h a d 

th e se rv ic e s o f th e la w  c le rk fo r th e re tire d 

Ju s tic e s (R e e d a n d B u rto n ) , n e ith e r o f  w h o m 

w a s th e n d o in g a n y ju d ic ia l w o rk  o f  h is o w n , so 

fa r a s I  k n e w .

I  d id  n o t m e e t Ju s tic e B re n n a n u n ti l  I  c a m e 

d o w n to  W a sh in g to n to  s ta r t w o rk . O n e d id  n o t 

a p p ly fo r  a c le rk sh ip th e n . A t  le a s t, o n e d id  n o t 

a p p ly to  Ju s tic e s F ra n k fu r te r a n d B re n n a n , a n d 

th e y w e re th e Ju s tic e s I  k n e w th e m o st a b o u t, 

s in c e I  w a s a s tu d e n t a t th e H a rv a rd L a w  S c h o o l, 

w h ic h  b o th o f  th e m h a d a tte n d e d . Ju s tic e B re n

n a n’ s la w  c le rk s w e re se le c te d b y  P a u l F re u n d , 

a t th a t t im e C a rl M . L o e b U n iv e rs ity P ro fe sso r 

a n d c e rta in ly o n e o f  th e le a d in g f ig u re s o f  th is 

c e n tu ry in  th e s tu d y o f  c o n s titu t io n a l la w  a n d 

th e h is to ry o f  th e S u p re m e C o u rt. (H e w a s a lso 

G e n e ra l E d ito r o f  th e H o lm e s D e v ise H is to ry 

o f  th e S u p re m e C o u rt o f  th e U n ite d S ta te s .) 

Ju s tic e B re n n a n’ s c o n f id e n c e in  P ro fe sso r F re u n d 

w a s so g re a t th a t th e ta sk o f  c h o o s in g la w  c le rk s 

w a s d e le g a te d e n tire ly to  h im .

I f  y o u w e re p ic k e d , M r. F re u n d c a lle d y o u 

in to  h is o f f ic e a n d a sk e d y o u i f  y o u w a n te d th e 

jo b . T h is o c c u rre d w ith o u t w a rn in g a n d w ith 

o u t a n y g a th e r in g o f  re su m e s, re fe re n c e s , tra n

sc r ip ts , o r th e l ik e . T h e F ra n k fu r te r c le rk s w e re

se le c te d , m u c h , I  su p p o se , in  th e sa m e w a y , b y  

P ro fe sso r A lb e rt M . S a c k s , w h o la te r b e c a m e 

D e a n o f  th e L a w  S c h o o l. Ju s tic e F ra n k fu r te r 

u su a lly in s is te d o n la w  c le rk s w h o h a d a lre a d y 

se rv e d w ith a c o u rt o f a p p e a ls , b u t Ju s tic e 

B re n n a n h a d n o su c h p re re q u is ite .

S o , in  D e c e m b e r o f  1 9 5 9 , th e m id d le o f  m y  

th ird  y e a r, I  w a s c a lle d to P ro fe sso r F re u n d’ s 

o f f ic e , o f fe re d th e jo b , a n d a c c e p te d o n  th e sp o t. 

A  le tte r f ro m  Ju s tic e B re n n a n c o n f irm in g th e 

a p p o in tm e n t c a m e in d u e c o u rse . W h a t a 

c o n tra s t th is is w ith th e p re se n t-d a y sy s te m , 

w h ic h a p p e a rs to m e , f ro m th e a d m itte d ly 

im p e rfe c t v a n ta g e p o in t o f  a n in fe r io r c o u rt, to  

b e c h a o tic , d e g ra d in g , a n d n e rv e -ra c k in g , e sp e

c ia l ly  to th e a p p lic a n ts fo r  c le rk sh ip s . (W a rn

in g : th is p ie c e su f fe rs f ro m  p e rh a p s th e m o st 

c o m m o n v ic e o f  re m in isc e n c e s-th e fe e l in g th a t 

th in g s w e re w o n d e rfu l in  th e p a s t a n d h a v e d e

c lin e d s te a d ily e v e r s in c e .)

W h a t w a s Ju s tic e B re n n a n l ik e  a s a b o ss? 

N o  o n e , I  g u e ss , is p e rfe c t, b u t I  re a lly c a n n o t 

re m e m b e r a s in g le re a so n to c o m p la in a b o u t 

th e Ju s tic e , h is a p p ro a c h to  th e la w , h is re la tio n

sh ip s w ith  th e o th e r m e m b e rs o f  th e C o u rt, o r 

th e w a y  h e tre a te d h is la w  c le rk s . In  a d d it io n to  

th e tw o la w  c le rk s , th e re w e re tw o o th e r s ta f f 

m e m b e rs in  c h a m b e rs . M a ry  F o w le r , n o w  M rs . 

B re n n a n , w a s th e Ju s tic e’ s se c re ta ry . O ly u s 

H o o d w a s h is m e sse n g e r. M r. H o o d h a d a 

sm a ll d e sk in  o n e c o rn e r o f  th e ro o m w h e re 

M a ry  a lso w o rk e d . H e h a d a w o n d e rfu l se n se o f  

h u m o r a n d w a s e sp e c ia l ly g o o d a t c a ll in g th e 

W h ite H o u se , th e M in t,  a n d o th e r p a rts o f  g o v

e rn m e n t to a rra n g e to u rs fo r v is it in g f r ie n d s 

a n d fa m ily , a lw a y s a n n o u n c in g h im se lf im p re s

s iv e ly a s c a ll in g f ro m  Ju s tic e B re n n a n’ s c h a m

b e rs .

N o  o n e to ld  u s h o w  to  d o th e jo b . O n e o f  o u r 

im m e d ia te p re d e c e sso rs , Je rry N a g in , w a s s ti l l  

in  th e b u ild in g w h e n w e a rr iv e d (m y  c o -c le rk 

w a s D a n R e z n e c k ) , a n d Je rry g a v e u s so m e
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u se fu l p o in te rs , b u t th e re w a s n o th in g l ik e  a n 

o r ie n ta tio n p ro g ra m , a la w  c le rk s’ m a n u a l, o r 

s im ila r fo rm a l in d o c tr in a tio n . T h e Ju s tic e 

e x p e c te d u s to  a rr iv e fu l ly  e q u ip p e d a n d re a d y 

to  g o to  w o rk . E ith e r w e l iv e d  u p to  h is e x p e c

ta t io n s , o r h e w a s to o to le ra n t to p o in t o u t 

o th e rw ise . T o  sa y th a t h e w a s u n fa i l in g ly k in d  

a n d c o u rte o u s , e sp e c ia l ly to  su b o rd in a te s , w o u ld 

b e a n u n d e rs ta te m e n t. H e w a s d e lig h tfu l to  b e 

a ro u n d , a n d s im p ly to  b e in  h is p re se n c e w a s a n 

e d u c a tio n . I f  h e fo u n d so m e th in g to c r it ic iz e , 

e ith e r in  o n e o f  th e m u lti tu d in o u s c e rt, m e m o s 

w e d id , o r in  a b e n c h m e m o ra n d u m , o r in  a d ra f t 

o p in io n , h e d id  so g e n tly . (T h is w a s n o t tru e in  

a ll o f  th e o th e r c h a m b e rs , w e h e a rd .)

W e sp e n t a g o o d d e a l o f t im e w ith h im  

o u ts id e th e S u p re m e C o u rt B u ild in g . O n m o st 

d a y s , w e d ro v e b a c k a n d fo r th  to  w o rk  w ith  h im . 

A ll  th re e o f u s , th e Ju s tic e a n d th e tw o la w  

c le rk s , l iv e d  in  G e o rg e to w n , a n d w e u se d to  p ic k  

h im  u p a t h is h o u se o n D u m b a rto n S tre e t o n 

m o st m o rn in g s . W e ta lk e d a b o u t c a se s a n d 

le g a l p ro b le m s a ll  th e w a y in to  w o rk  a n d a l l th e 

w a y h o m e . W e d id  n o t n o rm a lly

w o rk  a t n ig h t, a t le a s t n o t a t th e 

C o u rt i tse lf , b u t w e d id w o rk  

re g u la r ly o n  S a tu rd a y m o rn in g s , 

a n d w e w o u ld u su a lly e a t lu n c h 

o n S a tu rd a y s a t th e M e th o d is t 

B u ild in g , a c ro ss M a ry la n d A v e

n u e f ro m  th e C o u rt. S o m e tim e s 

in  th e a f te rn o o n , w h e n o n e o f  

o u r o w n c a rs w a s n o t a v a ila b le , 

o n e o f th e m e sse n g e rs w o u ld 

d r iv e u s h o m e in  a C o u rt c a r.

T h is w a s a lw a y s a th r i l l , e sp e

c ia l ly  a s th e re w a s a v a g u e h in t 

o f  w ro n g d o in g a b o u t i t . A p p a r

e n tly so m e s ta tu te fo rb a d e th e 

u se o f C o u rt c a rs fo r p e rso n a l 

p u rp o se s , a n d so m e c m e h a d c la s

s if ie d g o in g to  a n d f ro m  w o rk  a s 

“ p e rso n a l.”  A s a re su lt, th e 

D e p u ty A ss is ta n t S e c re ta ry o f  

so m e th in g o r o th e r w h o l iv e d  

n e a r th e Ju s tic e o n D u m b a rto n 

w o u ld b e p ic k e d u p e v e ry m o rn

in g b y a g o v e rn m e n t c a r a n d 

d r iv e r to  b e ta k e n to  th e P e n ta

g o n , w h ile a n A sso c ia te Ju s tic e 

o f th e S u p re m e C o u rt o f th e 

U n ite d S ta te s h a d to r id e in  a

la w  c le rk’ s ra tt le - tra p .

W h a t a b o u t th e re la tio n s a m o n g th e m e m

b e rs o f  th e C o u rt? T h e re w a s a g re a t d e a l, o f  

c o u rse , th a t th e la w  c le rk s k n e w  n o th in g a b o u t. 

N o o n e w a s a llo w e d in  th e C o n fe re n c e e x c e p t 

th e Ju s tic e s th e m se lv e s , a n d n o re c o rd , in  th e 

fo rm a l v e rb a tim se n se , w a s m a d e o f  th e C o n

fe re n c e . B u t th e Ju s tic e w o u ld a lw a y s s it d o w n 

w ith  u s a n d g o o v e r h is n o te s w h e n h e re tu rn e d 

f ro m  C o n fe re n c e . (A c tu a lly , to  sa y “ a lw a y s”  is 

a n e x a g g e ra tio n : I  re m e m b e r w e ll a fe w  t im e s 

w h e n h e w o u ld c o m e b a c k f ro m  C o n fe re n c e o n 

F r id a y a f te rn o o n a n d b e to o t ire d to  ta lk . H e 

w o u ld ju s t h a n d h is n o te b o o k to u s a n d le t u s 

f in d  o u t fo r o u rse lv e s w h a t h a d h a p p e n e d . A t  

th e t im e , I  d id n’ t  u n d e rs ta n d w h a t m a d e h im  so 

t ire d . H o w  c o u ld i t  b e t ir in g  to  s it in  a ro o m  a n d 

ta lk a b o u t th e la w  w ith e ig h t o th e r p e o p le ? 

H a v in g n o w  su f fe re d th ro u g h a fe w  th o u sa n d 

c o n fe re n c e s in v o lv in g a n y w h e re f ro m  th re e to  

tw e lv e ju d g e s , I  k n o w  w h a t m a d e h im  so t ire d .)

T h e c lo se s t re la tio n sh ip Ju s tic e B re n n a naZYXWVUTSRQPONMLKJIHGFEDCBA

J u s t ic e B r e n n a n  sw o r e in  th e a u th o r ,  R ic h a r d  S . A r n o ld ,  a s a  m e m b e r o f  th e 

A r k a n sa s b a r  in  A u g u s t 1 9 6 0 , sh o r t ly  a f te r  h e b e g a n h is  te n u r e a s a  S u p r e m e 

C o u r t  la w  c le r k .
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h a d w a s w ith  th e C h ie f Ju s tic e . T h e C h ie f , a s w e 

c a lle d h im  ( th o u g h n o t to  h is fa c e ) , w o u ld c o m e 

a ro u n d to se e Ju s tic e B re n n a n o n T h u rsd a y s 

b e fo re th e F r id a y c o n fe re n c e . T h e y w o u ld g o 

in to th e Ju s tic e’ s in n e r o f f ic e a n d c lo se th e 

d o o r. W e le a rn e d th a t th e y w e re g o in g o v e r th e 

c o n fe re n c e l is t fo r  th e n e x t d a y . O f  c o u rse w e 

d id n o t k n o w w h a t h a p p e n e d d u r in g th e se 

m e e tin g s , b u t w e d id  k n o w  th a t Ju s tic e B re n n a n 

a n d C h ie f Ju s tic e W a rre n v o te d to g e th e r m o re 

th a n a n y o th e r tw o  m e m b e rs o f  th e C o u rt. W ith  

th e in te l le c tu a l a rro g a n c e ty p ic a l o f  la w  c le rk s , 

w e a ssu m e d th a t th e C h ie f Ju s tic e w a s “ g e tt in g 

h is d ire c tio n s ,”  o r w o rd s to th a t e f fe c t, f ro m  

Ju s tic e B re n n a n , a n d m a y b e h e w a s, in  so m e 

se n se , b u t th e re la tio n sh ip b e tw e e n th e m w a s 

w a rm a n d f r ie n d ly , a n d th e y w e re a g re a t te a m . 

Y o u  c o u ld n o t m e e t C h ie f Ju s tic e W a rre n e v e n 

o n c e , in c id e n ta l ly , w ith o u t re a liz in g w h a t h a d 

m a d e h im  su c h a su c c e ss fu l p o lit ic ia n . (H e h a d 

b e e n , fo r  e x a m p le , e le c te d g o v e rn o r o f  C a lifo r

n ia a s th e n o m in e e o f  b o th th e R e p u b lic a n a n d 

th e D e m o c ra tic P a rtie s .) H is e n tire a tte n tio n 

w a s fo c u se d u p o n e v e ry p e rso n h e m e t, h o w 

e v e r o u tw a rd ly in s ig n if ic a n t. N o r w a s th e re a n y 

h y p o c r isy in  th is a tt i tu d e . H e w a s a c o n s id e ra te 

g e n tle m a n in  e v e ry se n se o f  th e w o rd , a n d h e 

w a s a b le to  sh o w i t .

N e x t d o o r to u s w a s Ju s tic e F ra n k fu r te r , 

w h o h a d n o t o n ly  a tte n d e d b u t a lso ta u g h t a t th e 

H a rv a rd L a w S c h o o l. O n e o f  h is s tu d e n ts , C la ss 

o f  1 9 3 1 , h a d b e e n W ill ia m  J . B re n n a n , Jr ., a n d 

w e im a g in e d , n o t w ith o u t so m e re a so n , th a t 

Ju s tic e F ra n k fu r te r h a d h o p e d th a t Ju s tic e 

B re n n a n , o n c e jo in in g  th e S u p re m e C o u rt, w o u ld 

b e c o m e o n e o f  h is d isc ip le s . T h is d id  n o t c o m e 

to p a ss , a n d w e g a th e re d th a t “ F e lix ,”  a s w e 

fa m il ia r ly  c a lle d h im  in  p r iv a te , h a d b e e n p e r

h a p s a l i t t le p a tro n iz in g o f o u r b o ss a t th e 

b e g in n in g . In  a n y c a se , b y  th e t im e I  a rr iv e d , 

fo u r y e a rs a f te r Ju s tic e B re n n a n c a m e to th e 

C o u rt, th e re la tio n s b e tw e e n h im  a n d Ju s tic e 

F ra n k fu r te r w e re c o rd ia l. Ju s tic e F ra n k fu r te r , 

in  fa c t, w o u ld so m e tim e s s to p in  o u r la w  c le rk s’  

o f f ic e to ta lk to R e z n e c k a n d m e . Ju s tic e 

F ra n k fu r te r d id  n o t w a lk  a n d ta lk ; h e b o u n c e d 

a n d b u b b le d . H e e n jo y e d d e b a tin g th e la w  a n d 

ta lk in g a b o u t e v e ry th in g u n d e r th e su n .

E a c h y e a r Ju s tic e F ra n k fu r te r w o u ld h a v e a 

b la c k - t ie d in n e r a t h is h o u se a n d in v ite a ll  o f  th e 

la w  c le rk s w h o h a d b e e n to H a rv a rd . In  th e 

1 9 6 0 T e rm , th e re w e re f iv e  o f  u s o u t o f  a to ta l o faZYXWVUTSRQPONMLKJIHGFEDCBA

B e fo r e h is r e t ir e m e n t , J u s t ic e B r e n n a n  se r v e d a s a  le a d

in g  l ib e r a l  v o ic e o n  th e C o u r t  fo r  3 3  y e a r s , a  te n u r e  o f  

s e r v ic e  e x c e e d e d  b y  o n ly  f iv e  o th e r  J u s t ic e s — W illia m  O . 

D o u g la s , S te p h e n  J .  F ie ld ,  J o h n  M a r s h a ll , H u g o  L .  B la c k , 

a n d  th e  f ir s t  J o h n  M a r s h a ll H a r la n .

e ig h te e n— tw o w ith  B re n n a n , tw o w ith  F ra n k

fu r te r , a n d o n e w ith  H a rla n . A lso  a t th e d in n e r 

w e re T o n y A m ste rd a m , a th ird , u n p a id F ra n k

fu r te r c le rk , f ro m  P e n n , a n d C h a r le s F r ie d , a 

H a rla n c le rk , f ro m  C o lu m b ia . H a rla n c le rk s , 

w e jo k e d , b e c a m e “ h o n o ra ry H a rv a rd m e n ,”  

b e c a u se H a rla n w a s so c lo se to  F ra n k fu r te r . In 

d e e d , th e H a rv a rd L a w  S c h o o l m a d e Ju s tic e 

H a rla n a m e m b e r o f  i ts V is it in g  C o m m itte e , in  

p re fe re n c e to Ju s tic e B re n n a n , w h ic h w a s a 

g re a t m is ta k e , in  m y  o p in io n . I  sa y th is n o t o u t 

o f  a n y la c k o f  re sp e c t fo r Ju s tic e H a rla n , b u t 

s im p ly b e c a u se “ th e”  L a w  S c h o o l d id  n o t tre a t 

Ju s tic e B re n n a n v e ry w e ll a t f irs t, p o ss ib ly o n 

a c c o u n t o f  th e fa c t th a t so m e o f  th e fa c u lty d id  

n o t a g re e w ith  h im . H a rla n w a s th e so u l o f  

d ig n ity . H e d e se rv e d th e t i t le  o f  “ a u g u s t”  i f  a n y

o n e e v e r d id . A n d  y e t, w h e n Ju s tic e B re n n a n 

sa w h im  in  th e h a lls , h e w o u ld sa y d e lig h te d ly , 

“ H iy a , Jo h n n y .”  I  d o n o t b e lie v e th a t a n y o n e 

e lse , in c lu d in g h is m o th e r, e v e r c a lle d Ju s tic e 

H a rla n “ Jo h n n y .”

T h e C o u rt fa m ily  h a d m a n y m o re m e m b e rs
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th a n ju s t th e Ju s tic e s , th e la w  c le rk s , a n d th e 

o th e r im m e d ia te c h a m b e rs s ta f f . T h e re w a s a 

se c re ta r ia l p o o l, a M a rsh a l’ s o f f ic e , a n d a c h a r 

fo rc e , th e p e o p le w h o m a k e th e b u ild in g w o rk , 

a n d w ith o u t w h o m  th e re w o u ld b e n o fu n c tio n

in g C o u rt. T h e re w a s a lso a p o lic e fo rc e , 

th o u g h n o th in g l ik e  th e p re se n t a p p a ra tu s w h ic h 

m o d e rn se c u r ity se e m s to d e m a n d . Ju s tic e 

B re n n a n a p p e a re d to  k n o w  a ll o f  th e se p e o p le 

b y  n a m e . H e sp o k e to  th e m , a n d th e y sp o k e to  

h im , a n d th e re w a s re sp e c t o n b o th s id e s .

T h e d a y in  Ju ly o f  1 9 6 1 w h e n I  le f t Ju s tic e 

B re n n a n’ s c h a m b e rs fo r th e la s t t im e a s a n 

e m p lo y e e w a s o n e o f  th e sa d d e s t in  m y  l i fe . I  

re m e m b e r a n d c h e r ish th e jo b n o t p r im a r i ly  

b e c a u se o f th e in te l le c tu a l a sp e c ts , th e a rg u

m e n ts o v e r le g a l p r in c ip le , a n d th e l ik e , th o u g h 

th e se w e re in d e e d im p re ss iv e fo r  a tw e n ty - fo u r-

y e a r-o ld b a b y la w y e r, b u t ra th e r fo r th e p e r

so n a l a sso c ia tio n . Ju s tic e B re n n a n is a sp e c ia l 

p e rso n . H e n e v e r lo s t s ig h t o f th e h u m a n 

d ig n ity o f  e v e ry o th e r p e rso n -e v e n in c lu d in g 

la w  c le rk s . (O c c a s io n a lly , a s a lw a y s h a p p e n s 

w ith  la w y e rs , w e w o u ld d isa g re e a b o u t so m e

th in g , b u t th is n e v e r d is tu rb e d th e Ju s tic e . H e 

k n e w th a t o n ly  o n e p e rso n in  o u r o f f ic e h a d a 

v o te .) O n e le a rn s a lo t f ro m  b o o k s , a n d la w  

s tu d e n ts le a rn a lm o s t e x c lu s iv e ly f ro m  b o o k s- 

o r, in  th e se la tte r d a y s , f ro m  c o m p u te r sc re e n s . 

B u t o n e le a rn s a lso f ro m  p e o p le . T o w a tc h 

Ju s tic e B re n n a n , to  b e in  h is p re se n c e a lm o s t 

e v e ry d a y , a n d to  w o rk  u n d e r h is d ire c tio n -a l l 

o f  th e se w e re p r ic e le ss o p p o rtu n it ie s . H a rd ly a 

d a y g o e s b y  w h e n I  d o n o t th in k  o f  so m e th in g h e 

sa id o r d id . “ H e h a th a d a ily  b e a u ty in  h is l i fe .” 1aZYXWVUTSRQPONMLKJIHGFEDCBA

1 ‘O th e llo , a c t  V , s c . i , 1 . 1 9 .



P r e s e r v a t io n ’s  S u p r em e  A u th o r ity

P a u l G o ld b e r g e rUTSRQPONMLKJIHGFEDCBA

E d ito r ’s N o te : TSRQPONMLKJIHGFEDCBAT h is a r t ic le w a s o r ig in a l ly  p u b

l is h e d o n  S e p te m b e r 1 6 ,1 9 9 0 , in aZYXWVUTSRQPONMLKJIHGFEDCBA T h e N e w  Y o rk  

T im e s. C o p y r ig h t 1 9 9 0 b y T h e N e w Y o rk T im e s 

C o m p a n y . R e p r in te d b y  p e rm iss io n .

M e n tio n th e n a m e W il l ia m  J . B re n n a n , Jr . 

to a le g a l sc h o la r , a n d y o u a re l ik e ly  to h e a r 

e n c o m iu m s fo r th e re tir in g S u p re m e C o u rt 

Ju s tic e’ s re p u ta tio n a s o n e o f th e c e n tu ry’ s 

g re a t d e fe n d e rs o f  in d iv id u a l l ib e r t ie s . Ju s tic e 

B re n n a n w a s th e in te l le c tu a l a n c h o r o f th e 

W a rre n C o u rt, th e a c tiv is t w h o m e rg e d a n id e a l

is t ic o u tlo o k w ith  a r ig o ro u s re sp e c t fo r th e 

C o n stitu t io n .

B u t th e re w a s a n o th e r p a rt o f  Ju s tic e B re n

n a n’ s le g a c y , o n e th a t m a y tu rn o u t to h a v e 

e v e ry b it  a s m u c h e f fe c t o n  A m e ric a n so c ie ty a s 

h is d e c is io n s o n c iv i l  l ib e r t ie s . Ju s tic e B re n n a n 

h a d m o re im p a c t o n th e lo o k a n d fe e l o f  th e 

A m e ric a n la n d sc a p e th a n a n y o th e r Ju s tic e o f  

th e S u p re m e C o u rt-p e rh a p s m o re th a n a n y 

a rc h ite c t, c ity  p la n n e r, o r p u b lic o f f ic ia l. O n 

issu e s ra n g in g f ro m  w h e th e r a c o m m u n ity w a s 

w ith in  i ts r ig h ts to  b a n b il lb o a rd s to  w h e th e r i t  

w a s fa ir  fo r  a to w n to  c re a te z o n in g th a t h a d th e 

e f fe c t o f e x c lu d in g c e rta in m in o r ity g ro u p s , 

Ju s tic e B re n n a n w a s in  th e fo re f ro n t. T h ro u g h

o u t h is lo n g c a re e r, h e m a d e th e q u e s tio n s o f  

h o w  la n d c o u ld b e u se d , a n d h o w  th e r ig h ts o f  

p r iv a te p ro p e rty o w n e rs c o u ld b e b a la n c e d a g a in s t 

th e p u b lic g o o d , a c o n s ta n t th e m e .

T h e re a re m a n y im p o rta n t B re n n a n d e c i

s io n s o n la n d u se , b u t n o n e so c e le b ra te d a s h is 

1 9 7 8 d e c is io n in  P e n n C e n tra l T ra n sp o r ta t io n 

C o . v . N e w Y o rk C ity— b e tte r k n o w n a s th e 

G ra n d C e n tra l c a se , in  w h ic h th e S u p re m e 

C o u rt u p h e ld fo r  th e f irs t t im e th e p r in c ip le o n 

w h ic h la n d m a rk p re se rv a tio n la w s a re b a se d . 

W h e n a c ity d e c la re s a b u ild in g l ik e G ra n d 

C e n tra l to b e a la n d m a rk , Ju s tic e B re n n a n

d e c la re d , i t  is a c tin g fo r  th e p u b lic g o o d . T h e 

b u rd e n th a t la n d m a rk d e s ig n a tio n p la c e s o n a n 

o w n e r m u st b e b a la n c e d a g a in s t th e p u b lic 

b e n e f its th a t c a n c o m e f ro m  sa v in g a b u ild in g 

l ik e  G ra n d C e n tra l T e rm in a l.

T h e c a se g o e s b a c k to  th e a tte m p t b y  P e n n 

C e n tra l, th e b a n k ru p t ra i lro a d th a t w a s (a n d 

s ti l l is ) th e te rm in a l’ s o w n e r, to m a k e m o re 

m o n e y f ro m  th e s tru c tu re b y  p u tt in g a 5 5 -s to ry 

o f f ic e b u ild in g d e s ig n e d b y  M a rc e l B re u e r o n 

i ts ro o f . T h e p la n w a s ro u n d ly re je c te d b y  th e 

N e w  Y o rk  C ity  L a n d m a rk s P re se rv a tio n C o m

m iss io n , w h ic h c a l le d th e d e s ig n “ n o th in g m o re 

th a n a n e s th e tic jo k e .”

P e n n C e n tra l p ro m p tly su e d , a n d th e N e w  

Y o rk  S ta te S u p re m e C o u rt d e c id e d in  fa v o r o f  

th e ra i lro a d . T h a t c o u rt b e lie v e d th a t th e tra d e

o f f  d id n’ t  w o rk - th a t in  d e s ig n a tin g G ra n d C e n tra l 

a n o f f ic ia l  la n d m a rk , th e c ity  h a d so d im in ish e d 

th e p o te n tia l o f  P e n n C e n tra l to  p ro f it  f ro m  th e 

s tru c tu re th a t i t  a m o u n te d to  a v ir tu a l ta k in g o f  

p r iv a te p ro p e rty w ith o u t c o m p e n sa tio n . S ta te 

a p p e lla te c o u rts d isa g re e d , b u t th e ra i lro a d 

p re sse d o n to  th e S u p re m e C o u rt. A d v o c a te s o f  

la n d m a rk p re se rv a tio n w e re e q u a lly e a g e r to  

h a v e th e S u p re m e C o u rt se tt le th e m a tte r : th e 

p re se rv a tio n m o v e m e n t, w h ic h h a d b e e n g a in

in g  s te a m ra p id ly th ro u g h th e 1 9 6 0 s a n d 1 9 7 0 s , 

h a d n e v e r h a d i ts  u n d e r ly in g p r in c ip le s te s te d in  

th e a re n a o f  th e S u p re m e C o u rt, a n d p re se rv a

t io n is ts fe lt th a t in G ra n d C e n tra l th e y h a d 

fo u n d a s s tro n g a c a se a s th e y w o u ld e v e r c o m e 

u p w ith .

A fte r  a ll, i f  G ra n d C e n tra l T e rm in a l w a s n o t 

a la n d m a rk , w h a t w a s? A n d g iv e n th a t N e w  

Y o rk  C ity  h a d a l lo w e d P e n n C e n tra l th e o p tio n 

o f  se ll in g o f f  th e a ir r ig h ts a b o v e th e te rm in a l to  

a d ja c e n t s ite s , th e c o m p a n y’ s su g g e s tio n th a t i ts 

f in a n c ia l h a n d s w e re t ie d b y  la n d m a rk d e s ig n a

t io n c o u ld w e ll b e c a lle d in to q u e s tio n . P e n n 

C e n tra l c o u ld o b v io u s ly m a k e m o n e y f ro m  G ra n d
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In  h is  1 9 7 8  S u p r em e  C ou r t  d e c is io n ,  UTSRQPONMLKJIHGFEDCBAP en n C en tra l T ra n sp o r ta tio n C o .v . N ew Y o rk  C ity , J u s t ic e  B r en n a n  h e ld  th a t  th e  c ity  

h a d  th e  r ig h t to  d e c la r e  G ra n d  C en tr a l  T e rm in a l ( in te r io r  p ic tu r ed  a b o v e  in  1 9 3 1 ) a  la n d m a r k  a n d  p r e s e r v e  i t  fo r  th e  
p u b lic  g o o d .

C e n tra l: ju s t n o t a s m u c h a s i f  th e B re u e r b u ild 

in g  w e re b u ilt .

Ju s tic e B re n n a n a g re e d . H is o p in io n b r i l 

l ia n tly  b a la n c e s e s th e tic a n d p o lit ic a l c o n c e rn s , 

n e v e r lo s in g s ig h t o f  th e o v e rr id in g p re se n c e o f  

th e C o n stitu t io n , w h ic h k e e p s h is w o rk  o n c o u rse 

l ik e a g y ro sc o p e . Ju s tic e B re n n a n d id n o t 

a tte m p t to e v o lv e a s im p le fo rm u la fo r te s tin g

w h e th e r a c o m m u n ity h a d b e e n e x c e ss iv e , a n d 

th e re fo re i l le g a l, in  i ts a p p lic a tio n o f  la n d m a rk s 

la w s ; i t  w a s n o t in  h is n a tu re to a p p ly s im p lis t ic 

te s ts . In s te a d , h e lo o k e d to  th e p a rtic u la rs o f  th e 

G ra n d C e n tra l c a se , e x a m in in g th is h is to ry o f  

N e w  Y o rk  C ity ’ s la n d m a rk s la w  a n d th e sa g a o f  

G ra n d C e n tra l T e rm in a l in  d e ta i l , a n d a n a ly z in g 

th e m so e lo q u e n tly th a t a p r in c ip le e m e rg e d ,
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su b tly b u t f irm ly ,  f ro m  h is w o rd s .

I f  th a t p r in c ip le c o u ld b e su m m a riz e d , i t

w o u ld b e th is : a c o m m u n ity h a s th e r ig h t to  

d e c la re th a t c e rta in im p o rta n t p ie c e s o f  p r iv a te 

p ro p e rty h a v e a p u b lic ro le to  p la y , so lo n g a s i t  

sa fe g u a rd s th e r ig h ts o f th e o w n e rs o f th o se 

p ro p e rtie s . P riv a te p ro p e rty r ig h ts a re n o t 

a b so lu te -b u t a c o m m u n ity m u st sh o w th e re a l 

p u b lic b e n e f it , a s w e ll a s th e in h e re n t fa irn e ss , 

o f  a re s tr ic t io n l ik e la n d m a rk d e s ig n a tio n fo r  

th e re s tr ic t io n to b e le g a l. T h e re a l g o a l is to  

a c h ie v e a b a la n c e b e tw e e n th e p u b lic g o o d a n d

th e p r iv a te r ig h t, a b a la n c e th a t m a y b e d if fe re n t 

in  e a c h c a se .

I t  is h a rd n o t to  c o m e b a c k a g a in a n d a g a in 

to  th e id e a o f  b a la n c e , o f  e q u il ib r iu m , in  Ju s tic e 

B re n n a n’ s th in k in g in  a ll  h is la n d -u se d e c is io n s- 

- in  th o se in v o lv in g a c o m m u n ity’ s r ig h t to u se 

z o n in g la w s to  b a n c e rta in k in d s o f  b u ild in g s , to  

re s tr ic t th e s iz e a n d ty p e s o f h o u s in g lo ts , to  

m a k e e s th e tic ju d g m e n ts a b o u t w h a t k in d s o f  

n e w  b u ild in g s c a n b e b u ilt , o r to  d e te rm in e w h o 

c a n o c c u p y h o u s in g w ith in  i ts b o rd e rs . In  th e ir 

b o o k L a n d m a rk Ju s tic e , w h ic h th o u g h tfu l ly a n daZYXWVUTSRQPONMLKJIHGFEDCBA

V ie w  fr o m  4 2 n d  s tr e e t o f  th e  c lo c k  o n  th e  fr o n t o f  G r a n d  C e n tr a l T e r m in a l.
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se n s it iv e ly a n a ly z e s Ju s tic e B re n n a n’ s c o n tr ib u

t io n s in  th e a re a o f  la n d u se , C h a r le s H a a r a n d 

Je ro ld S . K a y d e n sa id th is o f  th e Ju s tic e’ s o p in

io n s : “ In  h is c a re fu l b a la n c in g o f in te re s ts , 

th o ro u g h ly e x p la in e d a n d ju s ti f ie d fo r  a ll  to  se e , 

a h a llm a rk o f  a c iv i l iz e d d e m o c ra c y is m a g n i

f ie d .”  T h e y c a lle d Ju s tic e B re n n a n “ a h u m a n e 

ju r is t, f re q u e n tly im b u in g th e U .S . C o n stitu t io n’ s 

v is io n fo r a ju s t a n d f re e so c ie ty in  id e a s a n d 

la n g u a g e tra n sc e n d in g te c h n ic a l le g a l p ro se .”

S o i t  sh o u ld c o m e a s n o su rp r ise th a t fo r  a l l 

h is c a re fu l a n a ly s is o f th e f in a n c ia l o p tio n s 

p re se n te d to  P e n n C e n tra l in  th e G ra n d C e n tra l 

s itu a tio n , Ju s tic e B re n n a n in  h is o p in io n a lso 

m a d e so m e m o re sw e e p in g o b se rv a tio n s : “ In  

re c e n t y e a rs la rg e n u m b e rs o f h is to r ic s tru c

tu re s , la n d m a rk s a n d a re a s h a v e b e e n d e s tro y e d 

w ith o u t a d e q u a te c o n s id e ra tio n o f e ith e r th e 

v a lu e s re p re se n te d th e re in o r th e p o ss ib i l i ty o f  

p re se rv in g th e d e s tro y e d p ro p e rtie s fo r u se in  

e c o n o m ic a lly p ro d u c tiv e w a y s .”  H e w ro te a p

p ro v in g ly o f  th e “ w id e ly  sh a re d b e lie f th a t s tru c

tu re s w ith  sp e c ia l h is to r ic , c u ltu ra l o r a rc h ite c

tu ra l s ig n if ic a n c e e n h a n c e th e q u a lity o f  l i fe  fo r  

a ll.”

T h e G ra n d C e n tra l d e c is io n h a d th e e f fe c t 

o f  u p h o ld in g n o t o n ly  N e w  Y o rk ’ s tra i lb la z in g 

la n d m a rk s la w s b u t a lso l i te ra l ly  h u n d re d s o f  

s im ila r e f fo r ts in  c o m m u n it ie s a ro u n d th e c o u n

try . Y e t i t  w o u ld  b e a m is ta k e to  th in k  o f  Ju s tic e 

B re n n a n a s in  a n y w a y c o o l o r in d if fe re n t to  th e 

r ig h ts o f  p ro p e rty o w n e rs . In  a n o th e r o f  h is 

fa m o u s la n d -u se c a se s , h is 1 9 8 1 d isse n t in  TSRQPONMLKJIHGFEDCBAS a n 

D ie g o G a s &  E le c tr ic C o . v . T h e C ity o f S a n 

D ie g o , h e to o k a m u c h m o re sy m p a th e tic a tt i

tu d e to w a rd p ro p e rty o w n e rs th a n m a n y o f  h is 

fe l lo w  Ju s tic e s . H e a rg u e d th a t th e C o n stitu t io n 

re q u ire d th a t c o m m u n it ie s c o m p e n sa te p ro p

e rty o w n e rs w h e n c e rta in re g u la tio n s p la c e d o n 

th e ir p ro p e rtie s , e v e n i f  o th e rw ise re a so n a b le , 

w e re n o n e th e le ss so re s tr ic t iv e a s to  a m o u n t to  

a ta k in g o f  th e p ro p e rty .

“ I f  a p o lic e m a n m u st k n o w  th e C o n stitu t io n , 

w h y  n o t a p la n n e r?”  Ju s tic e B re n n a n a sk e d .

T h e re is  n o  b e tte r re m in d e r o f  Ju s tic e B re n

n a n’ s w isd o m .



S ta r e  D e c is is  a n d  J u d ic ia l  R e s tr a in t

L e w is  F . P o w e ll , J r .

E d ito r ’s  N o te : TSRQPONMLKJIHGFEDCBAT h is e ssa y w a s o r ig in a l ly  d e l iv

e re d a s th e L e s l ie H .  A rp s L e c tu re , to  T h e A sso

c ia t io n o f th e B a r o f th e C ity o f N e w Y o rk , o naZYXWVUTSRQPONMLKJIHGFEDCBA 

O c to b e r 1 7 , 1 9 8 9 . I t  w a s p u b l ish e d in  th e J u ly 

1 9 9 0is su e o f  th e N e w Y o rk S ta te B a r J o u rn a l a n d 

is r e p r in te d w ith  p e rm iss io n .

T h e b e g in n in g o f  O c to b e r T e rm  1 9 8 9 m a rk s 

a n a p p ro p r ia te o c c a s io n to a d d re ss a g a in th e 

su b je c t o f  s ta re d e c is is . A t  th e c lo se o f  th e 1 9 8 8 

T e rm , c o m m e n ta to rs w h o a g re e d o n l i t t le  e lse 

u n a n im o u s ly p ro c la im e d a “ sh if t in  d ire c tio n”  

o n  th e C o u rt. T h e y d e sc r ib e d th e 1 9 8 8 T e rm  a s 

a w a te rsh e d a n d p re d ic te d re e x a m in a tio n o f  

n u m e ro u s a re a s o f  th e la w  “ p re v io u s ly th o u g h t 

to b e se tt le d .” Y o u w il l  n o t b e su rp r ise d to  

le a rn th a t I  ta k e th e se p ro n o u n c e m e n ts , l ik e  

m a n y th a t h a v e p re c e d e d th e m in  p a s t y e a rs , 

w ith  a g ra in o f  sa lt. In  th e e ra o f  “ so u n d b ite s”  

a n d in s ta n t o p in io n p o lls , i t is d a n g e ro u s to  

a p p ly b ro a d la b e ls to a s in g le T e rm o f th e 

C o u rt. I  e m p h a s iz e a t th e o u tse t th a t in  in te l le c t 

a n d e x p e r ie n c e th is is a s tro n g C o u rt.

T h e p a s t T e rm  p re se n te d a n a rra y o f  u n u su

a l ly  d if f ic u lt  c a se s . T h is in  tu rn re su lte d n o t o n ly  

in  f iv e  to  fo u r d e c is io n s b u t in  sp lin te re d ru l in g s 

w ith o u t m a jo r ity o p in io n s . U n h a p p ily , so m e 

o p in io n s— o n b o th s id e s o f issu e s— in c lu d e d 

la n g u a g e th a t in  t im e th e a u th o rs m a y re g re t. I  

w a s c o n c e rn e d a b o u t th e to n e o f  so m e d isse n ts 

w h e n I  w a s n o m in a te d fo r th e C o u rt in  1 9 7 1 . 

B u t I  w a s re a ssu re d w h e n i t  b e c a m e e v id e n t 

th a t w h a t o n e Ju s tic e m a y sa y a b o u t a n o th e r’ s 

o p in io n ra re ly sh o u ld b e v ie w e d a s p e rso n a l 

c r it ic ism . I  c o n s id e re d e a c h o f  th e Ju s tic e s w ith  

w h o m I  w a s p r iv i le g e d to se rv e a s a p e rso n a l 

f r ie n d , a s w e ll a s a la w y e r w h o se q u a lif ic a tio n s 

to  se rv e o n th e h ig h C o u rt I  n e v e r q u e s tio n e d . 

Ju s tic e K e n n e d y a lso h a s h ig h q u a lif ic a tio n s .

A .  S ta r e  D e c is is  in  th e  1 9 8 8  T e r m

A n y  ta lk o f  c h a n g e a t th e S u p re m e C o u rt 

p ro m p ts c o n s id e ra tio n o f  s ta re d e c is is . S e v e ra l 

o f  th e C o u rt’ s o p in io n s in  th e p a s t T e rm h a v e 

c o n ta in e d e x p lic it d isc u ss io n s o f  s ta re d e c is is , 

b o th in  s ta tu to ry a n d c o n s titu t io n a l c a se s .

P e rh a p s th e m o st s ig n if ic a n t o f  th e s ta tu to ry 

c a se s is P a tte r so n v . M c L e a n C re d it U n io n ,1 in  

w h ic h th e C o u rt re c o n s id e re d th e d e c is io n in  

R u n y o n v . M c C ra ry2  th a t a p p lie d 4 2 U .S .C . se c . 

1 9 8 1 to  p r iv a te c o n tra c ts . T h e m a jo r ity o p in io n 

d id  n o t h o ld th a t R u n y o n w a s c o rre c tly d e c id e d . 

B u t th e C o u rt u n a n im o u s ly a g re e d th a t, re g a rd

le ss o f  i ts in it ia l  c o rre c tn e ss , R u n y o n sh o u ld b e 

re a f f irm e d o n s ta re d e c is is g ro u n d s .3 Ju s tic e 

K e n n e d y’ s C o u rt o p in io n re v ie w e d a n u m b e r o f  

th e C o u rt’ s p a s t o p in io n s a n d s ta te d th a t ‘ “ th e 

d o c tr in e o f  s ta re d e c is is is o f  fu n d a m e n ta l im 

p o rta n c e to  th e ru le o f  la w .’ ” 4 A  c o n s titu t io n a l 

c a se in v o lv in g  s ta re d e c is is w a s S o u th C a ro l in a 

v . G a th e rs .5 In  G a th e rs th e C o u rt w a s u rg e d to  

re c o n s id e r B o o th v . M a ry la n d ,6 a n o p in io n I  

w ro te fo r  th e C o u rt in m y la s tT e rm . B o o th h e ld 

th a t th e E ig h th A m e n d m e n t l im its  c o m m e n t in  

c a p ita l se n te n c in g p ro c e e d in g s o n a ttr ib u te s o f  

a m u rd e r v ic t im  a n d h is fa m ily  th a t w e re u n re

la te d to th e c o m m iss io n o f a c r im e . Ju s tic e 

W h ite , w h o h a d d isse n te d in  th e B o o th c a se , d e

c lin e d to o v e rru le i t . H e jo in e d Ju s tic e B re n

n a n’ s o p in io n fo r  th e C o u rt in  G a th e rs . T h e fo u r 

d isse n te rs in G a th e rs e x p lic it ly c a lle d fo r  

o v e rru l in g B o o th . Ju s tic e S c a lia d isc u sse d s ta re 

d e c is is a t le n g th . W h ile h e a c k n o w le d g e d “ so m e 

re se rv a tio n c o n c e rn in g d e c is io n s th a t h a v e 

b e c o m e so e m b e d d e d i r ib h r  sy s te m o f  g o v e rn

m e n t th a t re tu rn is n o lo n g e r p o ss ib le ,”  h e 

a rg u e d th a t a Ju s tic e m u st b e f re e to v o te to  

o v e rru le d e c is io n s th a t h e o r sh e fe e ls a re n o t
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su p p o rte d b y  th e C o n stitu t io n i tse lf , a s o p p o se d 

to  p r io r p re c e d e n ts .7

O f  c o u rse , a n e w Ju s tic e is le ss b o u n d b y  

p re c e d e n t in c o n s tru in g a p ro v is io n o f th e 

C o n stitu t io n th a n a Ju s tic e w h o w a s s itt in g 

w h e n a p re c e d e n t w a s d e c id e d . T h e C o u rt’ s 

d e c is io n in  TSRQPONMLKJIHGFEDCBAW e b s te r v . R e p ro d u c t iv e H e a lth S e rv

ic e s ,8  p e rh a p s m o re c o n tro v e rs ia l th a n th e “ f la g  

b u rn in g”  c a se ,9  p ro r id e s a n i l lu s tra tio n . Ju s tic e 

S c a lia a n d Ju s tic e K e n n e d y d e c lin e d to  fo l lo w  

R o e v . W a d ew  in  th a t c a se . Ju s tic e S c a lia w o u ld 

h a v e o v e rru le d R o e e x p lic it ly . Ju s tic e K e n n e d y 

jo in e d th e C h ie f Ju s tic e a n d Ju s tic e W h ite in  

l im it in g  R o e .

T h e e n d re su lt w a s a b a d ly f ra c tu re d C o u rt 

w ith  f iv e  se p a ra te o p in io n s . A s  I  jo in e d R o c a n d 

w ro te th e C o u rt o p in io n in  A k ro n C e n te r fo r  R e

p ro d u c t iv e H e a lth , In c .,1 1 th e re is n o se c re t a s to  

h o w  I  w o u ld h a v e v o te d in  W e b s te r . I  d o n o t sa y 

th is a s a c r it ic ism o f th e C o u rt. In  i ts lo n g 

h is to ry , th e p re se n c e o n th e C o u rt o f e v e n a 

s in g le n e w m e m b e r o f te n b r in g s c h a n g e .

B . C u rre n t H e a lth o f  S ta re D e c is is

In  l ig h t o f th e p a s t T e rm , i t m a y b e o f  

in te re s t to  c o n s id e r b ro a d ly th e c u rre n t h e a lth 

o f  th e p r in c ip le o f  s ta re d e c is is . S o m e la w y e rs 

a n d a c a d e m ic s h a v e su g g e s te d th a t th e p r in 

c ip le is n o w  ig n o re d o r is a t le a s t in  se r io u s d e

c lin e .1 2 I  c a n n o t a g re e . I  a m  re m in d e d o f  M a rk  

T w a in’ s o f te n q u o te d c a b le f ro m  E u ro p e to  th e 

A sso c ia te d P re ss : “ T h e re p o rts o f  m y  d e a th a re 

g re a tly e x a g g e ra te d .”  In  m y  v ie w , Ju s tic e S te

v e n s’  1 9 8 3 a sse ssm e n t in  h is N e w Y o rk U n iv e r

s i ty L a w  R e v ie w a rtic le1 3 re m a in s c o rre c t to d a y . 

O v e rru l in g s o c c u r w ith so m e f re q u e n c y , b u t 

w h e n c o n s id e re d in  l ig h t o f  th e b u s in e ss o f  th e 

C o u rt a s a w h o le , th e y a re ra re . A s Ju s tic e 

S te v e n s p o in te d o u t: “ T w o  o r  th re e o v e rru l in g s 

e a c h T e rm a re , in d e e d , s ig n if ic a n t.” 1 4 B u t th e 

C o u rt, in  th e e x e rc ise o f  c e rt io ra r i ju r isd ic t io n , 

c o n s id e rs th o u sa n d s o f  c a se s a y e a r. T h e v a s t 

m a jo r ity in v o lv e n o th in g m o re th a n a p p lic a tio n 

o f  p re v io u s ly d e c id e d c a se s . T h is is  s ta re d e c is is .

A  re v ie w o f  th e B u rg e r a n d W a rre n C o u rts 

i l lu s tra te s m y  v ie w  o f  s ta re d e c is is a s a ru le o f  

s ta b il i ty , b u t n o t in f le x ib i l i ty . T h e B u rg e r a n d 

W a rre n C o u rts sp a n n e d a ro u g h ly e q u a l n u m

b e r o f  y e a rs : C h ie f Ju s tic e W a rre n p re s id e d fo r  

th e s ix te e n -y e a r p e r io d b e tw e e n 1 9 5 3 a n d 1 9 6 9 ; 

C h ie f Ju s tic e B u rg e r fo r se v e n te e n y e a rs b e

tw e e n 1 9 6 9 a n d 1 9 8 6 . C o u n tin g th e o v e rru le d 

d e c is io n s o f  e a c h y e a r re v e a ls th a t d u r in g W a r

re n’ s te n u re th e C o u rt o v e rru le d s ix ty - th re e 

c a se s . T h e B u rg e r C o u rt, o f w h ic h I  w a s a 

m e m b e r, o v e rru le d so m e s ix ty -o n e c a se s . O f  

c o u rse , th e p re c ise n u m b e r c a n v a ry d e p e n d in g 

o n th e m e th o d o f  c o u n tin g . I  h a v e c h o se n to  

re ly p r im a r i ly o n e x p lic it o v e rru l in g s . In  a n y 

e v e n t, th e p o in t is p la in . O n a ro u g h a v e ra g e , 

th e C o u rt h a s o v e rru le d fe w e r th a n fo u r c a se s 

p e r T e rm . T h u s , i t  h a s o v e rru le d a s ig n if ic a n t 

a n d fa ir ly  c o n s ta n t n u m b e r o f  p r io r d e c is io n s 

o v e r t im e . B u t w h e n th e to ta l i ty  o f  c a se s is c o n

s id e re d , th e g e n e ra l ru le o f  s ta re d e c is is re m a in s 

a fu n d a m e n ta l c o m p o n e n t o f  o u r ju d ic ia l sy s

te m .

O f c o u rse , th e im p o rta n c e o f c a se s o v e r

ru le d a lso is re le v a n t. I t  c a n b e sa id fa ir ly  th a t 

th e o v e rru l in g o f m a jo r d e c is io n s w a s in f re

q u e n t u n d e r b o th C h ie f Ju s tic e s . I  m e n tio n 

b r ie f ly  so m e o f  th e m o re c e le b ra te d o v e rru l in g s 

o f  th e W a rre n a n d B u rg e r C o u rts .

B y  fa r , th e m o st im p o rta n t o f  th e W a rre n 

C o u rt c a se s is B ro w n v . B o a rd o f  E d u c a t io n .1 5 

B ro w n e x p lic it ly o v e rru le d th e 1 8 9 9 c a se o f  

C u m m in g v . B o a rd o f E d u c a t io n }5 th e 1 9 2 7 

c a se o f G o n g L u m v . R ic e }1 a n d , o f  c o u rse , 

re je c te d P le ssy v . F e rg u so n .1 8 T h e W a rre n C o u rt 

o v e rru le d a n u m b e r o f c r im in a l p ro c e d u re 

d e c is io n s in  a se r ie s o f c a se s th a t “ in c o rp o

ra te d”  th e B il l  o f R ig h ts th ro u g h th e F o u r

te e n th A m e n d m e n t.1 9 In  i ts o v e ra ll e f fe c t o n 

th e s tru c tu re o f  c o n s titu t io n a l ju d ic ia l re v ie w , 

th e in c o rp o ra tio n c a se s a re p e rh a p s o f  u n iq u e 

s ig n if ic a n c e . In  o th e r a re a s , B a k e r v . C a n2 0 

o v e rru le d C o le g ro v e v . G re e n2 1 a n d b ro u g h t le g

is la t iv e a p p o rtio n m e n t c o n tro v e rs ie s u n d e r ju 

d ic ia l re v ie w . A n d B ra n d e n b u rg v . O h io2 2 o v e r

ru le d W h itn e y v . C a li fo rn ia ,2 3 f in a l ly  m a k in g th e 

“ c le a r a n d p re se n t d a n g e r”  s ta n d a rd th e la w .

T h e B u rg e r C o u rt a lso h a d i ts sh a re o f  im 

p o rta n t o v e rru l in g s . X n M il le r v . C a li fo rn ia2 *  th e 

C o u rt o v e rru le d th e M e m o ir s c a se2 5 a n d e s ta b

l ish e d a n e w  s ta n d a rd fo r  o b sc e n ity . In  G re g g v . 

G e o rg ia2 6 th e C o u rt o v e rru le d M c G a u th a v . 

C a li fo rn ia2 7 a n d b e g a n th e p re se n t c o u rse o f  

E ig h th A m e n d m e n t sc ru tin y o f  c a p ita l p u n ish

m e n t. S e v e ra l c a se s b ro k e n e w g ro u n d in  e x

p a n d in g th e r ig h ts o f  w o m e n . F o r e x a m p le , 

T a y lo r v . L o u is ia n a2 8  in v a lid a te d re s tr ic t io n s o n 

ju ry  se rv ic e b y w o m e n , o v e rru l in g a c a se d e

c id e d in  1 9 6 1 .2 9 A n d  in  B a tso n v . K e n tu c k y ,2®  so .
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o p in io n I  w ro te in  1 9 8 6 , th e C o u rt o v e rru le d TSRQPONMLKJIHGFEDCBA
S w a in v . A Z a h tz n w ;3 1 e a s in g th e e v id e n tia ry b u rd e n 

o f  d e fe n d a n ts w h o c la im ra c ia l d isc r im in a tio n 

in  th e ju ry  se le c tio n p ro c e ss .aZYXWVUTSRQPONMLKJIHGFEDCBA

C . P r o p e r  R o le o f  S ta r e D e c is is

T h e re c o rd s o f th e B u rg e r a n d W a rre n 

C o u rts a re c o n s is te n t w ith  th e tra d it io n a l ro le 

o f  s ta re d e c is is th a t I  h a v e d e sc r ib e d . F o r e x

a m p le , th e B u rg e r C o u rt d e m o n stra te d a g re a te r 

se n s it iv ity to  th e p u b lic in te re s t in  la w  e n fo rc e

m e n t th a n th a t re f le c te d in  so m e o f  th e d e c i

s io n s o f th e W a rre n C o u rt. Y e t i t d id n o t 

o v e rru le th o se W a rre n C o u rt d e c is io n s , su c h a s 

M a p p v . O h io ,3 2  M a ss ia h v . U n ite d S ta te s ,3 3 a n d 

M ira n d a v . A r izo n a3*  th a t a n n o u n c e d b ro a d 

p r in c ip le s p ro te c tin g th e r ig h ts o f  c r im in a l d e

J u s t ic e L e w is F . P o w e ll , J r ., r e c e iv in g h is c e r t i f ic a te o f a p p o in tm e n t f r o m  P r e s id e n t 

R ic h a r d  M .  N ix o n  o n  J a n u a r y  7 ,1 9 7 2 a t  th e  W h ite  H o u se . S ta n d in g b e h in d  h im  f r o m  le f t  

to  r ig h t  a r e : L e w is  F .  P o w e ll , I I I ,  M o lly  P o w e ll S u m n e r , J o  P o w e ll  S m ith  a n d  M r s . L e w is  

F . P o w e ll , J r .

fe n d a n ts . R a th e r, th e B u rg e r C o u rt, w ith  d u e 

re g a rd fo r s ta re d e c is is , se t a b o u t th e d if f ic u lt  

ta sk o f c la r ify in g th e sc o p e o f  th e se sw e e p in g 

d e c is io n s .3 5

F o rtu n a te ly , th e re is n o a b so lu te ru le a g a in s t 

o v e rru l in g p r io r d e c is io n s . B ro w n i tse lf s ta n d s 

a s a te s ta m e n t to  th e fa c t th a t w e h a v e a l iv in g  

C o n stitu t io n . A n d  w h e re i t  b e c o m e s c le a r th a t 

a w ro n g ly d e c id e d c a se d o e s d a m a g e to th e 

c o h e re n c e o f  th e la w , o v e rru l in g is p ro p e r. B u t 

I  re p e a t th a t th e g e n e ra l ru le o f  a d h e re n c e to  

p r io r d e c is io n s is a p ro p e r o n e . T h is is tru e b o th 

fo r s ta tu to ry a n d c o n s titu t io n a l c a se s . Ju s tic e 

F ra n k fu r te r a p tly n o te d th e c r it ic a l im p o rta n c e 

o f s ta re d e c is is w h e n h e d e sc r ib e d i t a s th e 

p r in c ip le “ b y w h o se c irc u m sp e c t o b se rv a n c e 

th e w isd o m o f  th is C o u rt a s a n in s ti tu t io n tra n

sc e n d in g th e m o m e n t c a n a lo n e b e b ro u g h t to 

b e a r o n th e d if f ic u lt

p ro b le m s th a t c o n

f ro n t u s .” 3 6 T h e sp e

c if ic  m e rits o f  s ta re d e

c is is a re fa m il ia r ; I  

c o m m e n t o n th e m 

b r ie f ly .

( i)  T h e f irs t is 

o n e o f  sp e c ia l in te re s t 

to ju d g e s : i t m a k e s 

o u r w o rk e a s ie r . A s 

Ju s tic e C a rd o z o p u t 

i t : “ [T ]h e la b o r o f  

ju d g e s w o u ld b e in 

c re a se d a lm o s t to  th e 

b re a k in g p o in t i f  e v

e ry p a s t d e c is io n c o u ld 

b e re o p e n e d in  e v e ry 

c a se , a n d o n e c o u ld 

n o t la y o n e’ s o w n 

c o u rse o f  b r ic k s o n th e 

se c u re fo u n d a tio n o f  

th e c o u rse s la id b y  o th

e rs w h o h a d g o n e 

b e fo re h im .” 3 7 F e w 

c a se s th a t re a c h th e 

S u p re m e C o u rt a re 

e a sy . M o st in v o lv e 

h o u rs o f s tu d y a n d 

re f le c tio n ; th e c o n sc i

e n tio u s ju d g e m u st 

m a k e m a n y d o se c a lls . 

I t  c a n n o t b e su g g e s te d 

se r io u s ly th a t e v e ry
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c a se b ro u g h t to  th e C o u rt sh o u ld re q u ire re e x

a m in a tio n o n  th e m e rits o f  e v e ry re le v a n t p re c e

d e n t.

( i i)  TSRQPONMLKJIHGFEDCBAS ta re d e c is is a lso e n h a n c e s s ta b il i ty in  

th e la w . T h is is e sp e c ia l ly im p o rta n t in  c a se s 

in v o lv in g  p ro p e rty r ig h ts a n d c o m m e rc ia l tra n s

a c tio n s . E v e n in  th e a re a o f  p e rso n a l r ig h ts , 

s ta re d e c is is is n e c e ssa ry to  h a v e a p re d ic ta b le 

se t o f  ru le s o n  w h ic h c it iz e n s m a y re ly  in  sh a p in g 

th e ir b e h a v io r .

( i i i )  P e rh a p s th e m o st im p o rta n t a n d fa m il

ia r a rg u m e n t fo r  s ta re d e c is is is  o n e o f  p u b lic le

g it im a c y . T h e re sp e c t g iv e n th e C o u rt b y th e 

p u b lic a n d b y  th e o th e r b ra n c h e s o f  g o v e rn m e n t 

re s ts in  la rg e p a rt o n th e k n o w le d g e th a t th e 

C o u rt is n o t c o m p o se d o f  u n e le c te d ju d g e s f re e 

to  w rite th e ir p o lic y  v ie w s in to  la w . R a th e r, th e 

C o u rt is a b o d y v e s te d w ith  th e d u ty to  e x e rc ise 

th e ju d ic ia l p o w e r p re sc r ib e d b y  th e C o n stitu t io n . 

A n  im p o rta n t a sp e c t o f  th is is th e re sp e c t th a t 

th e C o u rt sh o w s fo r  i ts o w n p re v io u s o p in io n s .aZYXWVUTSRQPONMLKJIHGFEDCBA

D . R e c e n t T h r e a ts to  T r a d it io n a l  

S ta r e D e c is is

T h o u g h th e d o c tr in e o f  s ta re d e c is is a s I  h a v e 

d e sc r ib e d i t  re m a in s s tro n g , c h a lle n g e s to th e 

tra d it io n a l c o n c e p tio n o f s ta re d e c is is h a v e 

a p p e a re d re c e n tly in  tw o  a re a s .

T h e f irs t o f  th e se c h a lle n g e s c o n c e rn s s ta re 

d e c is is in  s ta tu to ry c a se s . T h e id e a h a s lo n g 

b e e n a d v a n c e d th a t s ta re d e c is is sh o u ld o p e ra te 

w ith  sp e c ia l v ig o r in  s ta tu to ry c a se s b e c a u se 

C o n g re ss h a s th e p o w e r to  p a ss n e w le g is la tio n 

c o rre c tin g a n y s ta tu to ry d e c is io n b y  th e C o u rt 

th a t C o n g re ss d e e m s e rro n e o u s . T h u s , i f  C o n

g re ss fa i ls  to  re sp o n d to  a s ta tu to ry d e c is io n , th e 

c o u rts c a n a ssu m e th a t C o n g re ss b e lie v e s th a t 

th e s ta tu to ry in te rp re ta tio n w a s c o rre c t.

I  a m in  g e n e ra l a g re e m e n t w ith  th is v ie w . 

B u t i t  c a n b e ta k e n to  e x tre m e s. T h re e Ju s tic e s 

la s t T e rm jo in e d w ith  Ju s tic e S te v e n s in  su g

g e s tin g th a t w h e re a s ig n if ic a n t t im e h a s p a sse d 

w ith o u t a c tio n b y  C o n g re ss , th e S u p re m e C o u rt’ s 

p r io r s ta tu to ry d e c is io n s b e c o m e a s b in d in g o n 

th e S u p re m e C o u rt i tse lf a s o n lo w e r c o u rts .3 8

In  m y v ie w , th e C o u rt sh o u ld h e s ita te to  

a d o p t su c h a c a te g o r ic a l ru le . I t  re f le c ts a n u n

re a lis t ic v ie w  o f  th e p o lit ic a l p ro c e ss a n d C o n

g re ss’  a b il i ty  to  f in e  tu n e s ta tu te s . C o rre c tio n o f  

e rro n e o u s s ta tu to ry in te rp re ta tio n s in  so m e c a se s 

m a y b e v ita l to th e e f fe c tiv e a d m in is tra tio n o f

ju s tic e a n d th e c o h e re n c e o f th e la w . B u t 

c o rre c tio n m a y h a v e l i t t le  p o lit ic a l c o n s titu e n c y 

in  C o n g re ss . T h e C o u rt, th e re fo re , h a s a re

sp o n s ib i l i ty to  e n su re th a t i ts  s ta tu to ry in te rp re

ta t io n s fo l lo w  th e in te n t o f  th e d ra f t in g C o n

g re ss a s w e ll a s to  e n su re th a t e rro n e o u s in te r

p re ta tio n s d o n o t d a m a g e th e fa b r ic o f  th e la w . 

S o m e s ta tu te s - I m e n tio n “ R IC O ” 3 9— a re a 

m ish m a sh o f  a m b ig u it ie s . In d e e d , so m e “ s ta tu

to ry”  la w  c o n s is ts o f  a n o p e n -e n d e d s ta tu te th a t 

h a s b e e n le f t a lm o s t e n tire ly to  “ c o m m o n la w ”  

d e v e lo p m e n t in  th e c o u rts . F e d e ra l a n titru s t 

la w  is a n e x a m p le .

A  se c o n d re c e n t c h a lle n g e to tra d it io n a l 

s ta re d e c is is is th e re n e w a l o f  c a lls fo r  a re la x a

t io n  o r e v e n o u tr ig h t e lim in a tio n o f  s ta re d e c is is 

in  c o n s titu t io n a l c a se s . S o m e C o u rt o p in io n s 

h in t a t th is .4 0 A n d  th e a rg u m e n t h a s b e e n m a d e 

d ire c tly b y a fo rm e r A ss is ta n t A tto rn e y G e n

e ra l in  th e C o rn e l l L a w  R e v ie w .4 1 T h is v ie w  o f  

s ta re d e c is is a lso h a s l i t t le  to  c o m m e n d i t .

T h o se w h o w o u ld e lim in a te s ta re d e c is is in  

c o n s titu t io n a l c a se s a rg u e th a t th e d o c tr in e is 

s im p ly o n e o f  c o n v e n ie n c e .4 2 T h e se c r it ic s sa y 

s ta re d e c is is is u se fu l o n ly  to  ju d g e s w h o w o u ld 

d e fe n d th e ir o w n e rro n e o u s d e c is io n s a g a in s t 

sh if t in g m a jo r it ie s o n th e C o u rt. I t  is tru e th a t 

s ta re d e c is is , a s a p p lie d , c a n b e b a se d o n  su b je c

t iv e s ta n d a rd s th a t a re u n p r in c ip le d . I t  is a lso 

tru e th a t s ta re d e c is is is c ite d fa r m o re o f te n b y  

d isse n te rs w h e n a c a se h a s b e e n o v e rru le d th a n 

b y  a Ju s tic e w h o re l ie s o n s ta re d e c is is to  u p h o ld 

a c a se e v e n th o u g h h e o r sh e th in k s th a t th e c a se 

w a s w ro n g ly d e c id e d . B u t th e e lim in a tio n o f  

c o n s titu t io n a l s ta re d e c is is w o u ld re p re se n t a n 

e x p lic it e n d o rse m e n t o f th e id e a th a t th e 

C o n stitu t io n is n o th in g m o re th a n w h a t f iv e  

Ju s tic e s sa y i t  is . T h is w o u ld u n d e rm in e th e ru le 

o f  la w .

E . Im p o r ta n t  F a c to r s i f  S ta r e 

D e c is is is to  W o r k

L o o k in g to  th e d e c a d e s a h e a d , se v e ra l c o n

d it io n s a re im p o rta n t to  th e fu tu re lo n g te rm 

h e a lth o f  s ta re d e c is is . S p e a k in g b ro a d ly , th e se 

c o n d it io n s a ll in v o lv e ju d ic ia l re s tra in t. T h is 

m e a n s re c o g n it io n th a t th e C o u rt’ s fu n c tio n is  

to d e c id e c a se s in v o lv in g sp e c if ic issu e s a n d 

p a rtic u la r p a rtie s . T h e C o u rt d o e s n o t s it to  

m a k e a n n o u n c e m e n ts o f  a b s tra c t p r in c ip le s o r 

to  g iv e a d v iso ry o p in io n s . U n n e c e ssa ry re so lu
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t io n  o f  b ro a d q u e s tio n s a lw a y s 

ra ise s th e s ta k e s . I t  c re a te s in 

c e n tiv e s fo r fu tu re a tta c k s o n 

th e C o u rt’ s o p in io n s . In  e a c h 

c a se th e C o u rt sh o u ld fo c u s 

sp e c if ic a l ly o n th e p a rtic u la r 

fa c ts o f  th e c a se a n d th e q u e s

t io n s p ro p e r ly p re se n te d . T o o 

o f te n , Ju s tic e s w rite m o re 

b ro a d ly th a n n e c e ssa ry to d e

c id e th e c a se b e fo re th e C o u rt. 

L a w  c le rk s d o n o t m a k e th e d e

c is io n s , b u t th e y o f te n a d d e x

p a n s iv e fo o tn o te s th a t a Ju s

t ic e m a y a c c e p t u n c r it ic a l ly . In  

a su b se q u e n t c a se , th e fo o t

n o te w il l  b e c ite d a s th e la w .

R e la te d a sp e c ts o f  ju d ic ia l 

re s tra in t th a t p ro m o te a m o d

e s t m o d e l o f a d ju d ic a tio n in 

c lu d e a tte n tio n to th e ru le s o f  

s ta n d in g . T h e C o u rt a lso sh o u ld 

h e s ita te to  c re a te n e w a re a s o f  

ju d ic ia l o v e rs ig h t, su c h a s w h e re 

th e C o u rt is a sk e d to  in fe r p r i

v a te r ig h ts o f a c tio n in s ta t

u te s .4 3 D e fe re n c e to b o d ie s 

th a t m a y b e m o re e x p e rt in  a 

p a rtic u la r f ie ld , su c h a s sc h o o l 

b o a rd s a n d th e m ili ta ry , is a lso 

a p p ro p r ia te .4 4 In te l l ig e n t u se

o f c e rt io ra r i ju r isd ic t io n w il l  

a llo w  th e C o u rt to a v o id p re

c ip ito u s ju d g m e n ts in  n e w a r

e a s o f  th e la w  th a t th e C o u rt la te r m a y re g re t.

I  a lso m e n tio n th e f re q u e n c y o f se p a ra te 

w rit in g s a n d sp lin te re d o p in io n s . L a s t T e rm , 

th e C o u rt d e c id e d e ig h te e n c a se s— o v e r te n 

p e rc e n t o f  i ts e n tire m e rits d o c k e t-w ith o u t a n 

o p in io n jo in e d b y  a m a jo r ity o f  th e C o u rt. A l 

th o u g h I  h a v e w ritte n m y sh a re o f se p a ra te 

o p in io n s , in  h in d s ig h t I  w o u ld u rg e th e C o u rt to  

lo o k c a re fu l ly a t th e e f fe c ts o f  th is p ra c tic e o n 

re sp e c t fo r th e C o u rt a s a n in s ti tu t io n . S p lin

te re d d e c is io n s p ro v id e in su f f ic ie n t g u id a n c e 

fo r  lo w e r c o u rts . T h e y m a y p ro m o te d is re sp e c t 

fo r  th e C o u rt a s a w h o le a n d m o re e m p h a s is o n 

“ v o te c o u n tin g .”  F a ilu re o f  th e C o u rt to  se tt le 

o n a ra tio n a le fo r a d e c is io n in v ite s p e rp e tu a l 

a tta c k a n d re e x a m in a tio n . T h e Ju s tic e s “ h a v e 

a n in s ti tu t io n a l re sp o n s ib i l i ty n o t o n ly to re

sp e c t TSRQPONMLKJIHGFEDCBAs ta re d e c is is , b u t a lso to  m a k e e v e ry re a -aZYXWVUTSRQPONMLKJIHGFEDCBA

J u s t ic e B e ix ja m in  N . C a r d o z o h a d  th is  to  sa y a b o u t UTSRQPONMLKJIHGFEDCBAsta re d ec is is : “ [T ]h e  la b o r  

o f  ju d g e s w o u ld  b e in c r e a s e d  a lm o s t to  th e b r e a k in g  p o in t i f e v e r y  p a s t  

d e c is io n  c o u ld  b e  r e o p e n e d  in  e v e r y  c a s e , a n d  o n e  c o u ld  n o t la y  o n e ’s  o w n  

c o u r s e  o f  b r ic k s  o n  th e  s e c u r e  fo u n d a t io n  o f  th e  c o u r s e s  la id  b y  o th e r s  w h o  h a d  

g o n e  b e fo r e  h im .”  T h is  p h o to g r a p h  o f  th e  N e w  Y o r k  J u s t ic e  w ith  h is  c o u s in s , 

th e  d a u g h te r s  o f  A d o lp h u s  S o lo m o n s , o n e  o f  th e  fo u n d e r s  o f  th e  A m e r ic a n  R e d  

C r o s s , w a s  ta k e n  c ir c a  1 9 1 0  in  W a s h in g to n , D .C .

so n a b le e f fo r t to h a rm o n iz e [ th e ir ] v ie w s o n 

c o n s titu t io n a l q u e s tio n s o f  b ro a d p ra c tic a l a p

p lic a tio n .” 4 5

C o n c lu s io n

I t is e v id e n t th a t I c o n s id e r s ta re d e c is is 

e sse n tia l to th e ru le o f la w . T h is is re a d ily 

u n d e rs to o d w ith  re sp e c t to b u s in e ss a n d e c o

n o m ic issu e s , a n d to  th e C o u rt’ s in te rp re ta tio n 

o f s ta tu te s o n w h ic h p a rtie s re ly in  p la n n in g 

th e ir c o n d u c t. A s I  h a v e n o te d , th e d o c tr in e 

a p p lie s w ith  le ss fo rc e w h e n n e w Ju s tic e s c o n

f ro n t th e in te rp re ta tio n o f th e C o n stitu t io n . 

Y e t, e v e n h e re , th e re is a b o d y o f  c o n s titu t io n a l 

d e c is io n s a n d p r in c ip le s th a t m e rits re sp e c t. 

M u c h o f  th e la n g u a g e o f  th e C o n stitu t io n , p a r

t ic u la r ly  th e p ro v is io n s o f  th e B i l l  o f  R ig h ts a n d
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th e F o u rte e n th A m e n d m e n t, re q u ire in te rp re

ta t io n . A fte r tw o c e n tu r ie s o f  v a s t c h a n g e , th e 

o r ig in a l in te n t o f  th e F o u n d e rs is d if f ic u lt  to  

d isc e rn o r is i r re le v a n t. In d e e d , th e re m a y b e 

n o e v id e n c e o f in te n t. T h e F ra m e rs o f th e 

C o n stitu t io n w e re w ise e n o u g h to  w rite  b ro a d ly , 

u s in g la n g u a g e th a t m u st b e c o n s tru e d in  l ig h t 

o f  c h a n g in g c o n d it io n s th a t c o u ld n o t b e fo re

se e n . Y e t th e d o c tr in e o f TSRQPONMLKJIHGFEDCBAs ta re d e c is is h a s 

re m a in e d a c o n s ta n t th re a d in  p re se rv in g c o n ti

n u ity  a n d s ta b il i ty .

I  e m p h a s iz e th a t th e v ie w s w h ic h I  h a v e e x

p re sse d a re n o t in te n d e d a s e ith e r p ra ise o r 

c r it ic ism o f  p a rtic u la r c a se s . T h e p o in t th a t I

h o p e to  m a k e is a b ro a d e r o n e . H is to ry sh o w s 

th a t c h a n g e is in e v ita b le . T h e f irs t  a irp la n e f le w  

le ss th a n fo u r y e a rs b e fo re I  w a s b o rn . T o d a y 

sp a c e c ra f ts a re c o m m o n p la c e . V o y a g e r I I ,  

la u n c h e d in 1 9 7 7 , se n t b a c k in  A u g u s t 1 9 8 9 

im p o rta n t sc ie n tif ic in fo rm a tio n a b o u t N e p

tu n e .4 6 T h e in e v ita b il i ty  o f  c h a n g e to u c h e s la w  

a s i t  d o e s e v e ry a sp e c t o f  l i fe . B u t s ta b il i ty a n d 

m o d e ra tio n a re u n iq u e ly im p o rta n t to  th e la w . 

In  th e lo n g ru n , re s tra in t in  d e c is io n -m a k in g 

a n d re sp e c t fo r d e c is io n s o n c e m a d e a re th e 

k e y s to  p re se rv a tio n o f  a n in d e p e n d e n t ju d ic i

a ry a n d th e g u a rd ia n o f  r ig h ts .aZYXWVUTSRQPONMLKJIHGFEDCBA

E n d n o te s

1 1 0 9 S . C t. 2 3 6 3  (1 9 8 9 ) .

2  4 2 7  U .S . 1 6 0 (1 9 7 6 ) .

2  I  jo in e d  th e m a jo r ity in  UTSRQPONMLKJIHGFEDCBAR u n yo n fo r  r e a s o n s la r g e ly  

a t tr ib u te d  to  sta re d ec is is . A s  I s ta te d  in  m y  c o n c u r r in g  

o p in io n :

I f  th e s la te w ere c lea n I  m ig h t w ell b e in c lin ed to  

a g ree w ith M r.  J u stice W h ite th a t sec . 1 9 8 1 w a s n o t 

in ten d ed to  restr ic t p r iva te co n tra c tu a l ch o ices. M u ch  o f  

th e rev iew o f  th e h is to ry a n d p u rp o se o f  th is sta tu te se t 

fo r th  in  h is d issen tin g o p in io n is q u ite p ersu a s ive . I t  

seem s to  m e, h o w ever , th a t i t  co m es to o la te .

T h e a p p lica b il ity o f  sec .1 9 8 1 to  p r iva te co n tra c ts 

h a s b een co n sid ered m a tu re ly a n d  recen tly , a n d Id o  n o t 

fee l f ree to d isreg a rd th ese p reced en ts .

Id . a t  1 8 6  (P o w e ll , J ., c o n c u r r in g ) ( fo o tn o te  o m it te d ) . 
^ P a tte rso n v . M cL ea n C red it U n io n , 1 0 9  S . C t. 2 3 6 3 , 2 3 7 0  

(1 9 8 9 )  (q u o t in g  W elch v . T ex a s D ep’t o f  H ig h w a ys &  P u b . 

T ra n sp ., 4 8 3  U .S .  4 6 8 ,4 9 4  (1 9 8 7 )  (o p in io n  o f  P o w e ll , J .) ) . 
5 1 0 9  S . C t. 2 2 0 7  (1 9 8 9 ) .

6 4 8 2  U .S . 4 9 6  (1 9 8 7 ) .

1  C a ro lin a v . G a th ers, 1 0 9  S . C t. 2 2 0 7 ,2 2 1 8  (1 9 8 9 )  (S c a lia , 

J ., d is s e n t in g ) .

8 1 0 9  S . C t. 3 0 4 0  (1 9 8 9 ) .

9 T e ta r  v . J o h n so n , 1 0 9  S . C t. 2 5 3 3  (1 9 8 9 ) .

1 0  4 1 0  U .S . 1 1 3  (1 9 7 3 ) .

1 1 4 6 2  U .S . 4 1 6  (1 9 8 3 ) .

^ S ee , e .g ., M a ltz , “ S o m e  T h o u g h ts  o n  th e  D e a th  o f  S ta r e  

D e c is is  in  C o n s t itu t io n a l L a w ,”  1 9 8 0  W is. L .  R ev. 4 6 7 .

1 2  S te v e n s , “ T h e  L ife  S p a n  o f  a  J u d g e -M a d e R u le ,”  5 8  

N .Y .U . L .  R ev. 1  (1 9 8 3 ) .

1 4  J d , a t  4 .

1 5  3 4 7  U .S . 4 8 3  (1 9 5 4 ) .

G 9 2 1 ) -

x S ee R o d r ig u ez d o Q u ija s

1 6  1 7 5  U .S . 5 2 8  (1 8 9 9 ) .

1 7  2 7 5  U .S . 7 8  (1 9 2 7 ) .

1 8  1 6 3  U .S . 5 3 7  (1 8 9 6 ) .

1 9  S ee, e .g ., M a p p v . O h io , 3 7 6 U .S . 6 4 3  (1 9 6 1 )  (o v e r r u lin g  

W o lf  v . C o lo ra d o , 3 3 8  U .S . 2 5  (1 9 4 9 ) , a n d  a p p ly in g  th e  

F o u r th  A m e n d m e n t ’s  e x c lu s io n a r y  r u le  to  s ta te  c r im in a l 

tr ia ls ) .

2 0  3 6 9  U .S . 1 8 6  (1 9 6 2 ) .

2 1  3 2 8  U .S . 5 4 9  (1 9 4 6 ) .

2 2  3 9 5  U .S . 4 4 4  (1 9 6 9 ) .

2 3  2 4 7  U .S . 3 5 7  (1 9 2 7 ) .

2 4  4 1 3  U .S . 1 5  (1 9 7 3 ) .

2 6 M em o irs v . A tto rn ey G en . o f  M a ss., 3 8 3  U .S . 4 1 3  (1 9 6 6 ) .

2 6  4 2 8  U .S . 1 5 3  (1 9 7 6 ) .

2 7  4 0 2  U .S . 1 8 3  (1 9 7 1 ) .

2 8  4 1 9  U .S . 5 2 2  (1 9 7 5 ) .

2 9 H o yt v . F lo r id a , 3 6 8  U .S . 5 7  (1 9 6 1 ) .

3 6  4 7 6  U .S . 7 9  (1 9 8 6 ) .

3 1  3 8 0  U .S . 2 0 2  (1 9 6 5 ) .

3 2  3 7 6  U .S . 6 4 3  (1 9 6 1 ) .

3 3  3 7 7  U .S . 2 0 1  (1 9 6 4 ) .

3 4  3 8 4  U .S . 4 3 6  (1 9 6 6 ) .

3 6 S ee “ R e m a r k s  o f  L e w is  F . P o w e ll , J r .,”  A .B A . L it ig a 

t io n  S e c t io n  M e e t in g  (A u g . 1 2 ,1 9 8 6 ) .

3 6 G reen v . U n ited S ta tes, 3 5 5 U .S . 1 8 4 ,2 1 5  (1 9 5 7 )  (F r a n k 

fu r te r , J ., d is s e n t in g ) .

3 7  B . C a r d o z o , T h e  N a tu r e o f  th e  J u d ic ia l P r o c e s s 1 4 9

v . S h ea rso n /A m er ica n E x p ress,

In c ., 1 0 9  S . C t. 1 9 1 7 ,1 9 2 2 -2 3  (1 9 8 9 )  (S te v e n s , J ., d is s e n t

in g ) .

3 9 T h e  R I C O  s ta tu te , s h o r t  fo r  “ R a c k e te e r  I n f lu e n c e d  a n d  

C o r r u p t O r g a n iz a t io n s  A c t ,”  is  c o d if ie d  a t 1 8  U .S .C . s e c . 

1 9 6 1  e t seq . I c o n t in u e to  b e lie v e  th a t C o n g r e s s n e v e r
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in te n d e d th e  p r iv a te  c iv i l  a c t io n s i t  c r e a te d in  R IC O  to  b e 

u se d to  f i le  o r d in a r y  f r a u d  a n d  b r e a c h o f  c o n t r a c t c la im s 

a g a in s t r e sp e c te d , le g it im a te b u s in e sse s . UTSRQPONMLKJIHGFEDCBAS ee S e d im a , 

S .P .R .L . v . Im rex  C o ., In c ., 4 7 3  U .S . 4 7 9 , 5 2 3 -3 0  (1 9 8 5 )  

(P o w e ll , J . , d is s e n t in g ) .

.S e e , e .g ., S o u th C a ro lin a  v . G a th ers, 1 0 9  S . C t. 2 2 0 7 ,2 2 1 8  

(1 9 8 9 )  (S c a lia , J ., d is s e n t in g ) . J u s t ic e  D o u g la s  e x p r e s s e d  

s im ila r  v ie w s  in  a  1 9 4 9  a r t ic le  in  th e  C o lu m b ia L a w  R ev iew . 

H e  a s s e r te d  th a t  a  J u s t ic e  m u s t  r e m e m b e r  “ a b o v e  a ll  e ls e  

th a t  i t  is  th e  C o n s t itu t io n  w h ic h  h e  s w o r e  to  s u p p o r t  a n d  

d e fe n d , n o t  th e  g lo s s  w h ic h  h is  p r e d e c e s s o r s  m a y  h a v e  p u t  

o n  i t .” D o u g la s , “ S ta r e  D e c is is ,”  4 9  C o lu m . L . R ev. 7 3 5 , 

7 3 6  (1 9 4 9 ) .

^ ■S ee C o o p e r , “ S ta r e  D e c is is : P r e c e d e n t a n d  P r in c ip le  in  

C o n s t itu t io n a l A d ju d ic a t io n ,” 7 3 C o rn e ll L . R ev. 4 0 1  

(1 9 8 8 ) .

* 2S ee id . a t  4 0 2 .

4 3 w h e th e r  a  p a r t ic u la r  p r iv a te  a c to r  s h o u ld  h a v e  th e  r ig h t  

to  a  c iv il-c o u r t r e m e d y  fo r  v io la t io n s  o f  c e r ta in  s ta tu to r y  

r ig h ts  is  l ik e ly  a  m a tte r  o f  im p o r ta n c e  to  m a n y  d is p a r a te

g r o u p s  in  o u r  s o c ie ty . A s  s u c h , th e  q u e s t io n  s h o u ld  b e  r e 

s o lv e d  b y  o u r  e le c te d  r e p r e s e n ta t iv e s , n o t  b y  “ r e la t iv e ly  

u n in fo r m e d fe d e r a l ju d g e s w h o  a r e is o la te d fr o m  th e  

p o lit ic a l p r o c e s s .” C a n n o n v . U n ivers ity o f  C h ica g o , 4 4 1  

U .S . 6 7 7 , 7 3 1 (1 9 7 9 ) (P o w e ll , J ., d is s e n t in g ) . E v e n  i f  

C o n g r e s s  w a n ts  to  a v o id  th e  h a r d  p o lit ic a l  c h o ic e s  in v o lv e d  

in  c r e a t in g  a  n e w  p r iv a te  r ig h t  o f  a c t io n  b y  le a v in g  th is  w o r k  

to  th e c o u r ts , th e  ju d ic ia l b r a n c h  h a s a  c o n s t itu t io n a l 

o b lig a t io n  to  a v o id  m a k in g  s u c h  fu n d a m e n ta lly  le g is la t iv e  

c h o ic e s . E v e r y  t im e th e  c o u r ts “ in d u lg e  C o n g r e s s  in  i t s  

r e fu s a l  to  c o n fr o n t  th e s e  h a r d  q u e s t io n s ,”  w e  u n w is e ly  a n d  

u n c o n s t itu t io n a lly  d e n ig r a te  th e  p o lit ic a l p r o c e s s  a n d  th e  

d is t in c t  n a tu r e  o f  o u r  tr ip a r t ite  s y s te m  o f  g o v e r m e n t . Id ., 

a t  7 4 3  n . 1 4 ,7 4 6 -1 7 .

^ S ee , e .g ., B o a rd o f E d u ca tio n v . P ico , 4 5 7  U .S . 8 5 3 ,8 9 3 -  

9 4  (1 9 8 2 )  (P o w e ll ,  J .,  d is s e n t in g ) ;  B ro w n  v . G U n es, 4 4 4  U .S . 

3 4 8  (1 9 8 0 ) .

^ R o b b in s v . C a lifo rn ia , 4 5 3  U .S . 4 2 0 , 4 3 6  n . 4  (1 9 8 1 )  

(P o w e ll , J ., c o n c u r r in g  in  ju d g m e n t .)

™ S ee W a sh . P o st, f icu g . 2 4 ,1 9 8 9 , a t  A 3 , c o l . 1 .



O liv e r  E lls w o r th , T h ir d  C h ie f  J u s t ic e

J a m e s  M . B u c h a n a n aZYXWVUTSRQPONMLKJIHGFEDCBA

E a c h y e a r th e e d ito rs o f th e TSRQPONMLKJIHGFEDCBAJ o u rn a l o f 

S u p re m e C o u r t H is to r y se le c t fo r th e c o v e r a n 

in d iv id u a l w h o h a s p la y e d a n im p o rta n t p a rt in  

th e h is to ry o f  th e S u p re m e C o u rt. T h is y e a r w e 

h a v e c h o se n O liv e r E llsw o rth , w h o se rv e d a s 

th e th ird C h ie f Ju s tic e o f th e U n ite d S ta te s 

f ro m  1 7 9 6 to 1 8 0 0 .

T o m o st A m e ric a n s , E llsw o rth is a sso c ia te d 

m o re w ith h is se rv ic e in th e C o n stitu t io n a l 

C o n v e n tio n th a n o n th e S u p re m e C o u rt. T h e 

s to ry o f  E llsw o rth’ s ro le in  c re a tin g th e G re a t 

C o m p ro m ise th a t p e rm itte d th e d e le g a te s to  g o 

fo rw a rd to c o m p le te th e C o n stitu t io n a n d , in  

tu rn , o u r g o v e rn m e n t, is ta u g h t in  h ig h sc h o o l 

so c ia l s tu d ie s c la sse s n a tio n w id e .

H is se rv ic e a s C h ie f Ju s tic e , o n th e o th e r 

h a n d , is le ss w e ll k n o w n . T h e e x p la n a tio n fo r  

th is in  p a rt la y in  th e sh o rt t im e h e a c tiv e ly 

se rv e d o n th e B e n c h— a l i t t le  o v e r th re e a n d a 

h a lf  y e a rs . H is  ju d ic ia l o b sc u r ity c a n a lso b e a t

tr ib u te d to  h is se rv ic e o n a C o u rt w h ic h h is to r i

a n s te n d to d e sc r ib e a s m e re ly a n o v e rtu re to  

th e Jo h n M a rsh a ll p e r io d .

F o r th e p a s t f i f te e n y e a rs a te a m o f  e d ito rs 

a n d re se a rc h e rs h a v e w o rk e d to  i l lu m in a te th e 

fo rm a tiv e y e a rs o f th e S u p re m e C o u rt. S u p

p o rte d b y  g ra n ts f ro m  th e N a tio n a l H is to r ic a l 

P u b lic a tio n s a n d R e c o rd s C o m m iss io n a n d 

p r iv a te fo u n d a tio n s , a n d o rg a n iz e d u n d e r th e 

a u sp ic e s o f  th e S u p re m e C o u rt H is to r ic a l S o c i

e ty , th e y h a v e a m a sse d a u n iq u e c o lle c tio n o f  

o v e r 2 0 ,0 0 0 d o c u m e n ts p e rta in in g to th e e a r ly 

y e a rs o f  o u r h ig h e s t fe d e ra l c o u rt.

T o d a te , th e ir e f fo r ts h a v e p ro d u c e d fo u r 

b o o k s in  th re e v o lu m e s. M o re a re in  th e p ro

d u c tio n p ro c e ss . W h e n c o m p le te , T h e D o c u

m e n ta ry H is to ry o f  th e S u p re m e C o u rt o f  th e 

U n ite d S ta te s , 1 7 8 9 -1 8 0 0 w il l  c o m p r ise th e m o s t 

c o m p le te re c o rd a sse m b le d o f  a n y p e r io d in  th e 

C o u rt’ s tw o -h u n d re d y e a r h is to ry . P u b lish e d 

d o c u m e n ts w il l  h a v e b e e n d ra w n f ro m  o v e r 8 0 0 

re p o s ito r ie s in th is c o u n try a n d in E u ro p e ;

a n n o ta tio n s a n d h e a d n o te s w il l  g u id e th e re a d e r 

th ro u g h C o u rt m in u te b o o k s , c a se s , a n d o th e r 

p e rtin e n t m a n u sc r ip ts .

T h e m o st re c e n tly p u b lish e d v o lu m e c o m

p r ise s th e la s t in s ta l lm e n t o f a tw o -v o lu m e 

se r ie s th a t fo c u se s o n th e Ju s tic e s a s th e y ro d e 

c irc u it.1 T h e se tw o  v o lu m e s, c o m b in e d w ith  th e 

tw o -b o o k re c o rd o f th e C o u rt’ s m in u te s a n d 

o f f ic ia l  a n d p r iv a te c o rre sp o n d e n c e p e rta in in g 

to  a p p o in tm e n ts , g iv e u s a u n iq u e w in d o w f ro m  

w h ic h w e c a n v ie w  th e p ro fe ss io n a l l iv e s o f  th e 

e a r ly Ju s tic e s .

T h e fo u r th v o lu m e , e sp e c ia l ly , is im p o rta n t 

to th o se in te re s te d in  E llsw o rth’ s ju d ic ia l c a

re e r . T h e C h ie f Ju s tic e’ s c o rre sp o n d e n c e a n d 

w rit in g s , in c lu d in g g ra n d ju ry  c h a rg e s h e w ro te 

w h ile o n c irc u it, c o m p ile d h e re fo r th e f irs t

A lte r  g r a d u a t in g  fr o m  P r in c e to n  in  1 7 6 6 , E lls w o r th  s tu d 

ie d  fo r  th e  m in is tr y  a t  th e  u r g in g  o f  h is  fa th e r . H e  s o o n  

c h a n g e d  h is  m in d  a n d  s w itc h e d  h is  a t te n t io n  to  th e  la w . 

E lls w o r th  w a s  a d m it te d  to  th e  b a r  in  1 7 7 7  a f te r  fo u r  y e a r s  

o f  tr a in in g .
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t im e , w i l l  a d d to  w h a t w e a lre a d y k n o w  f ro m  h is 

b io g ra p h e rs .2 T h is re c o rd , c o m b in e d w ith  th e 

d o c u m e n ts c o n ta in e d in  th e tw o -p a rt, v o lu m e 

o n e , h e lp s o u r u n d e rs ta n d in g o f  E llsw o rth’ s l i fe  

a n d w o rk  d u r in g h is b r ie f th re e -y e a r te n u re a s 

C h ie f Ju s tic e .

T h e C o u rt th a t E l lsw o rth in h e r ite d in  1 7 9 6 

h a d b e e n in  b u s in e ss a sh o rt f iv e  y e a rs a n d in  th e 

c o u rse o f  i ts h a lf -d e c a d e o f  e x is te n c e d o c k e te d 

a l i t t le  o v e r 2 5 c a se s . T h e C o u rt h a d m o v e d i ts 

h o m e th re e t im e s : f ro m  N e w  Y o rk ’ s M e rc h a n ts 

E x c h a n g e to  P h ila d e lp h ia’ s S ta te h o u se , a n d th e n 

i ts C ity  H a ll. B e fo re th e f irs t d e c a d e w a s o u t i t  

w o u ld m o v e o n c e a g a in - th is t im e to th e n e w 

c a p ito l o n th e P o to m a c . I t w o u ld , h o w e v e r, 

h a v e to  w a it u n ti l  th e 1 9 3 0 s b e fo re f in d in g  a p e r

m a n e n t h o m e .

E llsw o rth , th e n a tio n’ s th ird  C h ie f Ju s tic e in  

le ss th a n se v e n y e a rs , re p la c e d Jo h n R u tle d g e 

o f  S o u th C a ro lin a , a n in te r im  a p p o in tm e n t. A n  

im p o lit ic  sp e e c h d e n o u n c in g th e c o n tro v e rs ia l 

Ja y T re a ty h a d c a u se d S e n a te F e d e ra lis ts— a m o n g 

th e m E llsw o rth - to d e n y h is a p p o in tm e n t. D is

tra u g h t, R u tle d g e a tte m p te d su ic id e a fe w  w e e k s 

la te r . R u tle d g e h a d b e e n n o m in a te d to  re p la c e 

Jo h n Ja y , th e C o u rt’ s f irs t C h ie f Ju s tic e , w h o 

h a d re s ig n e d a f te r a l i t t le  o v e r s ix  y e a rs’  se rv ic e . 

In  a n o th e r f iv e  y e a rs t im e , E llsw o rth a n d a ll  b u t 

o n e o f th e o r ig in a l s ix Ju s tic e s a p p o in te d b y  

W a sh in g to n w o u ld b e g o n e a s w e ll.

T h e h ig h tu rn o v e r o f  C o u rt p e rso n n e l— a t 

le a s t b y  la te tw e n tie th c e n tu ry s ta n d a rd s--c a n 

b e e x p la in e d in  p a rt b y  th e n a tu re o f  p o lit ic a l 

l i fe  in  la te 1 8 th c e n tu ry A m e ric a . T h e S e n a te 

a n d th e H o u se su f fe re d a s w e ll. O n e fa c e t o f  

d u ty o n th e C o u rt, h o w e v e r, is p ro b a b ly m o re 

th e c a u se : th e c irc u it r id e .

E a c h sp r in g a n d fa l l  th e Ju s tic e s se t o u t to  

h o ld a se r ie s o f  c o u rts in  th re e se p a ra te c irc u its : 

th e E a ste rn , M id d le , a n d S o u th e rn . T h e se c ir 

c u its s tre tc h e d f ro m  S a v a n n a h , G e o rg ia , to  

W in d so r, V e rm o n t. T h e d is ta n c e s t ra v e lle d a n d 

th e t im e sp e n t o n th e ro a d so o n b e c a m e a n 

a g g ra v a tio n fo r  so m e a n d a n u n b e a ra b le h a rd

sh ip fo r o th e rs . T h is d u ty , c o m b in e d w ith  th e 

p ra c tic e o f  th e S u p re m e C o u rt m e e tin g d u r in g 

th e tw o  w o rs t m o n th s o f  th e y e a r— F e b ru a ry a n d 

A u g u s t- g a v e so m e o f  th o se a p p ro a c h e d w ith  a 

S u p re m e C o u rt a p p o in tm e n t p a u se to c o n

s id e r .

I f  E llsw o rth h a d a n y se c o n d th o u g h ts a b o u t 

jo in in g  th e C o u rt, th e d o c u m e n ts d o n o t re f le c t

i t . T h e ju d ic ia ry , a f te r a ll, w a s p ra c tic a l ly h is 

c re a tio n . H is se rv ic e o n th e S e n a te c o m m itte e 

th a t d ra f te d th e Ju d ic ia ry A c t o f 1 7 8 9 , w h ic h 

g a v e l i fe  to  A rtic le  I I I  o f  th e C o n stitu t io n , is  w e ll 

k n o w n .3 A sso c ia te Ju s tic e s W ill ia m  P a te rso n 

a n d Ja m e s W ilso n w e re fa m il ia r fa c e s , h a v in g 

se rv e d w ith  h im  in  th e C o n stitu t io n a l C o n v e n

t io n . (E llsw o rth a lso w o rk e d w ith  th e ju s t-d e

p a rte d Jo h n R u tle g e , c h a ir o f  th e C o n v e n tio n’ s 

C o m m itte e o f  D e ta i l .)

H is n o m in a tio n a n d c o n f irm a tio n m e t w ith  

w id e sp re a d a p p ro v a l. N e w H a m p sh ire C o n

g re ssm a n Je re m ia h S m ith to ld  a c o lle a g u e th a t 

“ n o a p p o in tm e n t in  th e U .S . h a s b e e n m o re 

w ise o r ju d ic io u s th a n th is : H e is a v e ry a b le 

la w y e r a v e ry le a rn e d m a n a v e ry g re a t P o lit i

c ia n &  a v e ry h o n e s t m a n in  sh o rt h e is e v e ry 

th in g o n e w o u ld d e s ire .”  T h e P re s id e n t d e

sc r ib e d h is n o m in e e a s h a v in g “ th e  S tif fn e ss o f  

C o n n e c tic u t; th o u g h h is A ir  a n d G a it a re n o t 

e le g a n t; th o u g h H e c a n n o t e n te r a R o o m n o r 

re tire f ro m  i t  w ith  th e E a se a n d G ra c e o f  a 

C o u rtie r : y e t h is U n d e rs ta n d in g is a s so u n d , h is 

In fo rm a tio n a s g o o d a n d h is h e a rt a s S te a d y a s 

a n y M a n c a n b o a s t.” 4

W ith  E llsw o rth jo in in g th e B e n c h , th e C o u rt 

w h ic h h a d b e g u n i ts F e b ru a ry 1 7 9 6 T e rm w ith  

o n ly fo u r m e m b e rs w a s a g a in c o m p le te .5

A h e a d la y th e d e sp ise d c irc u it d u ty w h o se 

sc h e m e , i ro n ic a lly , w a s la id o u t b y  th e S e n a te 

c o m m itte e h e c h a ire d . H is  d ra w  o f  th e g ru e lin g 

a n d m u c h -to -b e -a v o id e d 1 ,8 0 0 m ile S o u th e rn 

C irc u it c o n s is tin g o f  G e o rg ia , S o u th C a ro lin a , 

a n d N o rth C a ro lin a b ro u g h t th e re a li ty o f  h is 

le g is la tiv e h a n d iw o rk h o m e in  w a y s h e h e re to

fo re d id  n o t e x p e c t. O n e c a n o n ly  w o n d e r w h a t 

w e n t th ro u g h th e m in d o f A sso c ia te Ju s tic e 

Ja m e s I re d e ll , th e p e re n n ia l r id e r o n th a t c ir 

c u it, w h e n n e w s th a t th e a u th o r o f  th e p la n th a t 

h a d c a u se d h im  so m u c h a g o n y g o t s tu c k w ith  i t  

th e f irs t t im e a ro u n d .

T h a t h e w o u ld g o th e S o u th e rn C irc u it se e m s 

to  h a v e b e e n a n u n p le a sa n t su rp r ise fo r  th e n e w 

C h ie f Ju s tic e , e x p e c tin g in s te a d th a t h e w o u ld 

ta k e th e E a ste rn C irc u it, a ro u te c lo se r to  

f r ie n d s a n d fa m ily . B re a k in g th e n e w s to h is 

w ife  A b ig a il , E llsw o rth a ssu re d h e r th a t d e sp ite 

h is in it ia l  b a d fo r tu n e “ [ i ] t  w il l  n o t fa l l  to  m y  lo t  

a g a in to  g o in to  th a t C o u n try in  le ss th a n th re e 

y e a rs &  p ro b a b ly n e v e r. N o r is i t  l ik e ly  th a t I  

sh a ll h e re a f te r h a v e o c c a s io n to  b e f ro m  h o m e 

m o re th a n a b o u t tw o  m o n th s a t a n y o n e t im e .” 6
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O live r  E llsw o r th and  A b iga il W olco tt E llsw o r thaZYXWVUTSRQPONMLKJIHGFEDCBA b y  R a lp h  E a r l (1 7 5 1 -1 8 0 1 ) . T h is  o il  p a in t in g  w a s  f in is h e d  in  1 7 9 2 , fo u r  

y e a r s  b e fo r e  E lls w o r th  b e c a m e  C h ie f  J u s t ic e . H e  h a d  m a r r ie d  A b ig a il  W o lc o t t  w h e n  s h e  w a s  1 6  a n d  h e  w a s s t i l l a  y o u n g  

la w y e r  s tr u g g lin g  to  m a k e  e n d s  m e e t . T h e  h o u s e  v is ib le  th r o u g h  th e  o p e n  w in d o w  is  E lm w o o d , th e  E lls w o r th  fa m ily  

h o m e  in  W in d s o r , C o n n e c t ic u t .

T o  h is y o u n g c h ild re n , E llsw o rth p e n n e d a 

p o s t-sc r ip t: “ D a d d y is g o in g a b o u t a th o u sa n d 

m ile s fu r th e r o f f ,  w h e re th e o ra n g e s g ro w -a n d 

h e w il l  b e g in to  c o m e h o m e &  c o m e a s fa s t a s h e 

c a n , a n d w il l  b r in g so m e o ra n g e s .” 7

A n d so o n M a rc h 2 4 , 1 7 9 6 , w ith  a “ tru s ty 

se rv a n t”  b y  h is s id e a n d in  g o o d h e a lth , E llsw o rth 

b e g a n h is c irc u it b y  d e p a rtin g P h ila d e lp h ia b y 

sh ip a n d a rr iv in g in  C h a r le s to n s ix d a y s la te r .7

O n A p r i l  2 5 , 1 7 9 6 , o n e m o n th a n d m a n y 

h u n d re d s o f m ile s a f te r h e le f t P h ila d e lp h ia , 

E l lsw o rth o p e n e d h is f irs t c irc u it c o u rt in  S a v a n

n a h , G e o rg ia . H e u se d th e o c c a s io n to c h a rg e 

th e g ra n d ju ry  w ith  a sh o rt d isq u is it io n o f  th e 

im p o rta n c e o f  la w s a n d g o v e rn m e n t. L a w s, h e 

to ld  th e ju ro rs , “ a re th e n a tio n a l l ig a tu re s a n d 

v e h ic le s o f  l i fe ”  g iv in g to  th e n a tio n “ h a rm o n y 

o f  in te re s t, a n d u n ity  o f  d e s ig n .”

A s w a s so o f te n th e c a se , th e m e ta p h o r ic a l 

a l lu s io n s c o n ta in e d in  g ra n d ju ry  c h a rg e s b o re 

d ire c tly o n p o lit ic a l c o n s id e ra tio n s o f th e d a y 

a n d th is o n e w a s n o d if fe re n t. T h e Ja y T re a ty , 

w h ic h E llsw o rth a s a S e n a to r h a d w o rk e d d il i 

g e n tly to  ra ti fy , w a s in  tro u b le in  th e H o u se . R e

p u b lic a n s , n o t a t a ll  h a p p y w ith  th e T re a ty in  th e 

f irs t p la c e , w e re h o ld in g u p fu n d in g o f th e 

T re a ty u n ti l  P re s id e n t A d a m s re l in q u ish e d c e r

ta in p a p e rs re la tin g to T re a ty n e g o tia tio n s . 

E llsw o rth b e lie v e d th a t th e P re s id e n t’ s re fu sa l 

to  tu rn o v e r th e d o c u m e n ts w a s in d e e d C o n sti

tu t io n a l. T h e H o u se R e p u b lic a n s , E llsw o rth 

to ld  h is ju ro rs , w e re d a n g e ro u s ly c lo se to  u p se t

t in g  th e f ra g ile b a la n c e th a t p ro d u c e d th e “ g o o d 

o f  a ll.”  T h e ir a c tio n s b lo c k in g th e tre a ty w e re 

n o th in g m o re th a n “ im p e tu o s ity in  le g is la tio n”  

b ro u g h t b y  th e p re d o m in a c e o f  “ fa c tio n .” 8

E llsw o rth w a s n o t a lo n e in  sp re a d in g th e 

w o rd . T o  th e n o rth , h is c o l le a g u e Ja m e s I re d e ll 

w a s b u s ily d e n o u n c in g th e T re a ty b lo c k a d e in  

c h a rg e s to th e g ra n d ju r ie s o f  N e w  Je rse y a n d 

P e n n sy lv a n ia . T h e y c h e e rfu l ly re sp o n d e d b y 

re tu rn in g re p lie s su p p o rtin g th e T re a ty .9

T h e T re a ty to o k c e n te r s ta g e a t th e c irc u it 

c o u rt fo r  th e d is tr ic t o f  S o u th C a ro lin a . O n h is 

w a y f ro m  S a v a n n a h to C o lu m b ia , E llsw o rth 

h a d p a sse d th ro u g h C h a r le s to n w h e re B rit ish  

V ic e -C o n su l B e n ja m in M o o d ie p re se n te d h im  

w ith  a p e tit io n fo r  in ju n c tiv e re l ie f to h e a r th e
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c a se o f  th e sh ip TSRQPONMLKJIHGFEDCBAA m ity . T h e A m ity h a d b e e n 

se iz e d b y  th e F re n c h p r iv a te e r L e o a n d b ro u g h t 

to C h a r le s to n fo r sa le a s p r iz e . M o o d ie h a d 

b ro u g h t th e c a se to U .S . D is tr ic t C o u rt ju d g e 

T h o m a s B e e ,1 0 w h o ru le d th a t th e c o u rt d id  n o t 

h a v e ju r isd ic t io n b e c a u se o f th e p ro v is io n s in  

A rtic le 1 7 o f  th e F re n c h /A m e r ic a n T re a ty o f  

A m ity  a n d C o m m e rc e . M o o d ie , n o t to b e d e

te rre d , so u g h t E llsw o rth’ s h e lp a n d su c c e e d e d . 

R u lin g th a t th e sa le v io la te d A rtic le  2 4 o f  th e 

Ja y T re a ty , E llsw o rth g ra n te d a n in ju n c tio n a n d 

se n t th e c a se to th e C o lu m b ia c irc u it c o u rt 

w h ic h w a s to  m e e t M a y 1 2 .

E llsw o rth ro u n d e d o u t h is sw in g th ro u g h 

th e S o u th a t th e C irc u it C o u rt fo r  th e D is tr ic t o f  

N o rth C a ro lin a b y d e c la r in g th a t th a t s ta te’ s 

s ta tu te re s tr ic t in g th e re c o v e ry r ig h ts o f  B rit ish 

c re d ito rs w a s u n c o n s titu t io n a l u n d e r th e Ja y 

T re a ty . A  tre a ty , h e re m in d e d th e g ra n d ju ro rs , 

is a n a tio n a l a c t a n d h a s su p re m a c y o v e r s ta t- 

u te s— a n y o th e r c o n s tru c tio n o f  th is e q u a tio n , 

h e c o n c lu d e d , is “ a b su rd .” 1 1

E llsw o rth m isse d th e e n tire F e b ru a ry 1 7 9 7 

T e rm b e c a u se o f a n o n se t o f a d e b il i ta t in g 

m e d ic a l c o n d it io n .1 2 H e la te r d e sc r ib e d h is a il

m e n t a s a “ g ra v e l a n d ...g o u t in  m y  k id n e y s .”  In 

c re a s in g ly , i t  w o u ld a f fe c t h is a b il i ty  to  c a rry o u t 

h is w o rk  a n d e v e n tu a lly c o n tr ib u te to  h is d e c i

s io n to  re s ig n th re e y e a rs la te r .1 3

T h a t sp r in g E llsw o rth h a d re c o v e re d e n o u g h 

to  r id e th e E a ste rn c irc u it.1 4 U n lik e  th e m u c h - 

d re a d e d S o u th e rn , th e E a ste rn c irc u it, w ith  i ts 

fa m il ia r ro a d s a n d p ro x im ity to f r ie n d s a n d 

fa m ily , u n d o u b te d ly w a s m u c h w e lc o m e d b y  

h im .

T h a t sp r in g , w ith  F re n c h a tta c k s o n A m e ri

c a n sh ip p in g c o n tr ib u tin g to w h a t se e m e d to  

m a n y to b e a n in e x o ra b le s lid e to w a rd s w a r, 

E llsw o rth m a d e su re th a t h is c h a rg e s to th e 

g ra n d ju r ie s o f  th e E a ste rn c irc u it w o u ld le a v e 

l i t t le  d o u b t in  a n y o n e’ s m in d w h a t th e F e d e ra l

is t, a n d g o v e rn m e n t’ s , p o s it io n w a s. H e re

p o rte d to S e c re ta ry o f th e T re a su ry O liv e r 

W o lc o tt, Jr . th a t h is c irc u it r id in g a llo w e d h im  

to  a sse ss th e p u b lic m o o d a n d i t  w a s su p p o rtiv e 

o f  th e a d m in is tra tio n’ s p o lic ie s . T h ro u g h W o lc o tt 

h e u rg e d th e P re s id e n t a n d F e d e ra lis t-d o m i

n a te d C o n g re ss to  ta k e “ a n y p ro p e r m e a su re s”  

to q u e ll th e c r ise s a t h a n d .1 5 F o r h is p a rt, 

E llsw o rth w o u ld e n su re th a t th e C o u rt w o u ld 

c lo se ra n k s w ith  th e C o n g re ss a n d th e E x e c u

t iv e to p re se n t a u n if ie d v o ic e o f th e g o v e rn

m e n t.

T h ro u g h a se r ie s o f  c h a rg e s o n h is jo u rn e y 

a ro u n d th e c o u rts o f  th e E a ste rn c irc u it, E llsw o rth 

c a rr ie d th e F e d e ra lis t m e ssa g e : p ro -F re n c h p a r

t isa n s a tte m p tin g to  “ se p a ra te th e p e o p le f ro m  

th e g o v e rn m e n t”  w il l  n o t su c c e e d .”  T h e ir w o rk , 

h e to ld th e g ra n d ju ro rs , “ e s tra n g e s h o n e s t 

m e n , p o iso n s th e so u rc e s o f  p u b lic c o n f id e n c e , 

a n d p a ls ie s th e h a n d o f a d m in is tra tio n .”  T h e 

u lt im a te c o u rse , u n le ss c h e c k e d b y v ig i la n c e 

a n d “ p ro m p t su p p o rt a n d e n e rg y ,”  is “ se d it io n 

&  re b e ll io n .” 1 6

E llsw o rth’ s c h a rg e c o n tr ib u te d to th e in 

c re a s in g ly s tr id e n t p u b lic p o lic y d e b a te . T h e 

e d ito r o f th e th e p ro -R e p u b lic a n N e w Y o rk  

A rg u s la m b a s te d E llsw o rth fo r  u n d e rta k in g “ to  

a rra ig n , in te rm s th e m o st o p p ro b r io u s , th e 

c o n d u c t o f  a g re a t a n d p o w e rfu l n a tio n [F ra n c e ] .”  

“ I t is a b u s in e ss ,”  th e e d ito r sc o ld e d , “ w ith  

w h ic h Ju d g e s a n d Ju ry m e n , a s su c h , o u g h t n o t 

to  c o n c e rn th e m se lv e s .” 1 7

A b ig a il  A d a m s d id n’ t l ik e  E llsw o rth’ s c h a rg e 

e ith e r , b u t fo r  o th e r re a so n s . S h e to ld  h e r h u s

b a n d th a t “ I  h a v e ju s t b e e n re a d in g c h ie f Ju s tic eaZYXWVUTSRQPONMLKJIHGFEDCBA

E lls w o r th to o k  a d v a n ta g e o f h is a p p e a r a n c e s b e fo r e  

g r a n d  ju r ie s  o n  th e  E a s te r n  c ir c u it  to  e x p r e s s  th e  S u p r e m e  

C o u r t ’s  s u p p o r t  fo r  th e  p o lic ie s  o f  th e  A d a m s  a d m in is tr a 

t io n .  H e  to ld  S e c r e ta r y  o f  th e  T r e a s u r y  O liv e r  W o lc o t t ,  J r ., 

(p ic tu r e d  b e lo w ) to  u r g e  th e  P r e s id e n t a n d  C o n g r e s s  to  

ta k e  w h a te v e r  m e a s u r e s  m ig h t  b e  n e c e s s a r y  to  p r e v e n t  a  

w a r  w ith  F r a n c e .
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E lsw o rth’ s C h a rg e to th e G ra n d ju ry  a t N e w 

Y o rk ! D id  th e g o o d g e n tle m a n n e v e r w rite 

b e fo re ? C a n i t  b e g e n u in e ? T h e la n g u a g e is  

s tif fe r th a n h is p e rso n , I  f in d  i t  d if f ic u lt  to  p ic k  

o u t h is m e a n in g in  m a n y S e n te n c e s , I  a m S o rry 

i t  w a s e v e r p u b lish e d .” 1 8

E llsw o rth re tu rn e d f ro m  th e E a st to  p re s id e 

o v e r th e C o u rt’ s e ig h t d a y lo n g A u g u s t T e rm . 

T h a t fa l l , h e re s te d w h ile C u sh in g , P a te rso n , 

a n d W ilso n ro d e th e c irc u its .1 9

A  f la re -u p o f  h is a ilm e n t o c c u rre d in  Ja n u

a ry 1 7 9 8 , fo rc in g h im  to  m a k e a la te s ta r t fo r  th e 

F e b ru a ry m e e tin g o f th e C o u rt. H is h e a lth 

b e g a n to  b e o f  g ro w in g c o n c e rn to  in d iv id u a ls 

o u ts id e th e im m e d ia te C o u rt c irc le . F re d e r ic k 

W o lc o tt re p o rte d to  h is b ro th e r th a t th e C h ie f 

Ju s tic e “ is c o n s id e ra b ly u n w e ll, &  I  u n d e rs ta n d 

q u ite h y p o c o n d r ia c .” 2 0

B y  th e t im e h e re a c h e d N e w  H a v e n , E llsw o rth 

w a s re d u c e d to  tra v e ll in g a t a “ g e n tle a n d c a u

t io u s”  p a c e— a fe a t o f  g re a t d if f ic u lty  g iv e n th e 

u su a l ru tte d a n d ic e -s tre w n ro a d s .2 1 T h e C o u rt 

o p e n e d w ith o u t h im  o n F e b ru a ry 5  a n d P a tte r

so n w o n d e re d w h e th e r E llsw o rth’ s c o n d it io n 

w o u ld p re v e n t h is a tte n d a n c e a t a ll.2 2 I re d e ll , 

d e sp a ir in g th a t w ith  Ja m e s W ilso n o n th e ru n 

f ro m  h is c re d ito rs a n d E llsw o rth m iss in g , th e 

n u m b e r o f  Ju s tic e s p re se n t b a re ly m a d e a q u o

ru m . H e p re d ic te d g lu m ly  th a t th e C h ie f Ju s tic e 

w o u ld n o t sh o w a t a ll2 3

E llsw o rth , p ro c e e d in g a lo n g a t h is “ g e n tle 

a n d c a u tio u s”  p a c e , a p p a re n tly d id m a k e i t  to  

P h ila d e lp h ia b u t n o t b e fo re th e C o u rt h a d b ro k e n 

u p . A b ig a il  A d a m s to ld  W ill ia m  C u sh in g’ s w ife , 

H a n n a h , sh o rtly a f te r th e C o u rt a d jo u rn e d th a t 

“ I  h a v e se e n [ th e C h ie f Ju s tic e ] s in c e y o u le f t  u s , 

a n d e n g a g e d h im  to  d in e w ith  u s th e n e x t d a y . 

B u t h e se n t a n a p o lo g y a s b e in g to o u n w e ll. H e 

is u p o n th e w h o le b e tte r th a n w h e n h e c a m e .” 2 4

H is jo u rn e y to P h ila d e lp h ia , h o w e v e r, w a s 

n o t in  v a in . T h e S e n a te th e n in  se ss io n , E llsw o rth 

to o k th e o p p o rtu n ity to  w o rk  o n re fo rm in g th e 

c irc u it r id in g  sy s te m . “ I  le f t  p e n d in g b e fo re th e 

S e n a te ,”  h e to ld  C u sh in g , “ a ju d ic ia ry b il l  w ith  

a p ro sp e c t o f i ts m a k in g so m e p ro g re ss th is 

S e ss io n ....I t g o e s to  re l ie v e u s f ro m  c irc u it r id 

in g , to  fo rm  f iv e  n e w  d is tr ic ts a n d tw o  a sso c ia te 

d is tr ic t Ju d g e s fo r th e c irc u it C o u rts .” 2 5 D e

sp ite h is o p tim ism th e S e n a te ta b le d th e b i l l  a n d 

n o th in g m o re c a m e o f  i t .2 6

T h e A u g u s t 1 7 9 8 T e rm o f  th e C o u rt o p e n e d 

w ith  E llsw o rth b a c k a t th e c e n te r se a t. T h e

C o u rt m e t fo r  th re e d a y s b e fo re h a s ti ly b re a k

in g  u p  a f te r re p o rts o f  a y e l lo w  fe v e r o u tb re a k in  

th e to w n c o n v in c e d a tto rn e y s a rg u in g c a se s th a t 

re a so n a b le p ru d e n c e to o k p re c e d e n t o v e r ju r is

p ru d e n c e .2 7

T h e p re v io u s m o n th th e F e d e ra lis t d o m i

n a te d C o n g re ss p a sse d th e f irs t o f  a se r ie s o f  

a c ts th a t w e re d e s ig n e d to  s tif le F irs t A m e n d

m e n t r ig h ts o f  p ro -F re n c h a n d a n ti-a d m in is tra

t io n  c r i t ic s . T h e C o u rt fe l l  in  b e h in d th e P re s i

d e n t a n d C o n g re ss , d e liv e r in g p o in te d c h a rg e s 

to  g ra n d ju r ie s in  a ll  c irc u its c a ll in g fo r  th e m to  

se e k o u t a n d b r in g to  th e b a r p e rso n s v io la tin g 

th e s ta tu te s .

I t  is in  th is m ilie u th a t E llsw o rth issu e d a 

c h a rg e to th e g ra n d ju ry  th a t a rtic u la te d h is 

v ie w s o n th e e x is te n c e a n d e x te n t o f  a fe d e ra l 

c o m m o n la w . T h e q u e s tio n , a s o n e c o m m e n ta

to r la te r p u t i t ,  “ m e rite d th e m o st se r io u s a tte n

t io n  o f  th e p e o p le o f  A m e ric a”  a n d h a d in  fa c t 

b e e n th e su b je c t o f  sp o ra d ic d e b a te d u r in g th e 

p re c e d in g d e c a d e .2 8 F o r E llsw o rth , th e c o m

m o n la w  “ a s b ro u g h t f ro m  th e c o u n try o f  o u r 

a n c e s to rs , w ith  h e re a n d th e re a n a c c o m m o d a t

in g  e x c e p tio n , in  n a tu re o f  lo c a l c u s to m s, w a s 

th e la w  o f  e v e ry p a rt o f  th e u n io n a t th e fo rm a

t io n  o f  th e n a tio n a l c o m p a c t.”  T h e n o tio n th a t 

th e F o u n d e rs in te n d e d a “ d isc o n tin u a n c e”  o f  

th e c o m m o n la w  “ is n o t to  b e TSRQPONMLKJIHGFEDCBAp re su m e d ; a n d is 

a su p p o s it io n i r re c o n c ila b le w ith  th o se f re q u e n t 

re fe re n c e s in  th e c o n s titu t io n , to th e c o m m o n 

la w , a s a l iv in g  c o d e .” 2 9

A u g u s t T e rm 1 7 9 9 a g a in sa w th e C o u rt 

d e c im a te d b y i l ln e ss . O n ly E llsw o rth a n d th re e 

A sso c ia te s a tte n d e d . C u sh in g a n d I re d e ll m isse d 

th e e n tire T e rm  b e c a u se o f  i l ln e ss .3 0 I t  w a s to  b e 

E llsw o rth’ s la s t T e rm a s a p re s id in g C h ie f Ju s

t ic e . T h e p re v io u s F e b ru a ry , A d a m s a p p o in te d 

h im  m in is te r p le n ip o te n tia ry to F ra n c e , a lo n g 

w ith  W ill ia m  D a v ie a n d W ill ia m  V a n s M u rra y , 

in  a n a tte m p t to  h e a d o f f  w a r w ith  th a t re v o lu

t io n a ry c o u n try . F o r th e re m a in d e r o f  th e y e a r, 

E llsw o rth w a ite d fo r th e P re s id e n t’ s c a ll th a t 

w o u ld se n d h im  o n a m iss io n h e th o u g h t i t  h is 

d u ty  to  a tte n d . In  N o v e m b e r i t  c a m e a n d h e a n d 

h is c o lle a g u e s d e p a rte d o n th e ir m iss io n , le a v

in g b e h in d th e b u s in e ss o f  th e C o u rt h e h a d 

w o rk e d so h a rd to  c re a te .

E llsw o rth n e v e r a g a in sa t o n th e C o u rt. O n 

O c to b e r 1 6 ,1 8 0 0 , h e re s ig n e d h is c o m m iss io n 

te l l in g P re s id e n t A d a m s, th a t th e c o n s ta n t a f

f l ic t io n  o f “ th e g ra v e l, a n d th e g o u t in m y
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k id n ie s , th e u n fo r tu n a te f ru it o f  su f fe r in g s a t 

se a , a n d b y  a w in te rs jo u rn e y th ro u g h S p a in ,”  

c o m b in e d to o v e rc o m e a n y c o n te m p la tio n o f  

re tu rn in g to th e C o u rt.3 1 B ro k e n in  b o d y , h e 

so u g h t th e re s to ra tiv e c lim a te o f  th e so u th o f

F ra n c e . H e e v e n tu a lly re tu rn e d to h is n a tiv e 

C o n n e c tic u t a n d e n te re d a l i fe  o f  re tire m e n t. 

E llsw o rth d ie d a t h is fa rm  in  W in d so r o n N o 

v e m b e r 2 6 ,1 8 0 7 .3 2aZYXWVUTSRQPONMLKJIHGFEDCBA

E n d n o te s

1  T h e  D o c u m e n ta r y  H is to r y  o f  th e  S u p r e m e  C o u r t  o f  th e

U n ite d  S ta te s , 1 7 8 9 -1 8 0 0 .  V o lu m e  3 :  T h e  J u s t ic e s  o n  C ir 

c u it , 1 7 9 5 -1 8 0 0 . (N e w  Y o r k : C o lu m b ia  U n iv e r s ity  P r e s s , 

1 9 9 0 ) .

2  E lls w o r th ’s  le a d in g  b io g r a p h e r  r e m a in s  W illia m  G a r r o t t 

B r o w n ,  T h e  L ife  o f  O liv e r  E lls w o r th  (N e w  Y o r k :  M a c M il

la n , 1 9 0 5 ) . F o r  h is  e a r ly  l i f e , UTSRQPONMLKJIHGFEDCBAsee R o n a ld  J . L e tt ie r i , C o n 

n e c t ic u t ’s  Y o u n g  M a n  o f  th e  R e v o lu t io n : O liv e r  E lls w o r th  

(D e e p  R iv e r ,  C o n n .:  N e w  E r a  P r in t in g , 1 9 7 8 ) . B io g r a p h i

c a l s k e tc h e s a r e  c o n ta in e d  in  G e o r g e  V a n  S a n tv o o r d ’s  

S k e tc h e s  o f  th e  L iv e s , T im e s  a n d  J u d ic ia l S e r v ic e s  o f  th e

C h ie f  J u s t ic e s  o f  th e  S u p r e m e  C o u r t  o f  th e  U n ite d  S ta te s

(A lb a n y , N e w  Y o r k : W e a r e  C . L it t le , 1 8 8 2 ) ; E lls w o r th ’s  

e n tr y  in  V I  D ic t io n a r v o f  A m e r ic a n  B io g r a p h y  (N e w  Y  o r k :  

C h a r le s S c r ib n e r ’s S o n s , 1 9 3 1 ) ; K e n n e th B e r n a r d  

U m b r e it ’s  O u r  E le v e n  C h ie f  J u s t ic e s  (N e w  Y o r k :  H a r p e r , 

1 9 3 8 ) ; a n d  M ic h a e l K r a u s ’s “ O liv e r E lls w o r th ”  in  T h e  

J u s t ic e s  o f  th e  U n ite d  S ta te s  S u p r e m e  C o u r t 1 7 8 9 -1 9 6 9 :

T h e ir  L iv e s  a n d  M a jo r  O p in io n s , e d . L e o n  F r ie d m a n  a n d  

F r e d  L . I s r a e l , 5  v o ls . (N e w  Y o r k : R .R . B o w k e r , 1 9 6 9 ) .

1 4  o f  3 2  s e c t io n s  o f  th e  J u d ic ia r y  A c t  a r e  in  h is  h a n d w r it

in g .

4  J e r e m ia h  S m ith  to  W illia m  P lu m e r ,  5  M a r c h  1 7 9 6 ,  D H S C  

1 :8 4 3 , J o h n  A d a m s to  A b ig a il A d a m s , 5  M a r c h  1 7 9 6 , 

D H S C  1 :8 4 2 .

$  M a r y la n d e r  S a m u e l C h a s e  jo in e d  th e  S u p r e m e  C o u r t  o n  

F e b r u a r y  4 , r e p la c in g  th e  a il in g  J u s t ic e  B la ir .

6  O liv e r  E lls w o r th  to  A b ig a il E lls w o r th , 2 0  M a r c h  1 7 9 7 , 

D H S C  1 1 1 :1 0 1 .

7  J a m e s  I r e d e ll to  H a n n a h  I r e d e ll , 1 8  M a r c h  1 7 9 6 , D H S C  

I I I :9 6 ;1 0 1 n .

O liv e r  E lls w o r th ’s  C h a r g e to  th e G r a n d  J u r y  o f th e  

C ir c u it  C o u r t  fo r  th e  D is tr ic t  o f  G e o r g ia , C o lu m b ia n  M u 

s e u m  [S a v a n n a h ] , 2 5  A p r il 1 7 9 6 . D H S C  1 1 1 :1 1 9 -2 0 .

9  D H S C  I I I : 1 0 2 ,1 0 6  A p r il 2 ,1 7 9 6  a n d  A p r il 1 2 ,1 7 9 6  a n d  

I r e d e ll c o r r e s p o n d e n c e .

1 0 M o o d ie v . S h ip A m ity .

1 1  K r a u s ,“ O liv e r  E lls w o r th ”  in  T h e  J u s t ic e s  o f  th e  U n ite d  

S ta te s  S u p r e m e  C o u r t 1 7 8 9 -1 9 6 9 : T h e ir  L iv e s  a n d  M a jo r

O p in io n s , e d . L e o n  F r ie d m a n  a n d  F r e d  L . I s r a e l , 4  v o ls . 

(N e w  Y o r k : R .R . B o w k e r , 1 9 6 9 ) .

* 2  J e r e m ia h  S m ith  to  W illia m  P lu m e r , 1 3  F e b r u a r y  1 7 9 7 , 

D H S C  1 :8 5 6 .

1 3  O liv e r  E lls w o r th  to  D a v id  E lls w o r th , 1 0  O c to b e r  1 8 0 0 , 

D H S C  1 :9 0 0 : O liv e r  E lls w o r th  to  O liv e r  W o lc o t t , J r ., 1 6  

O c to b e r  1 8 0 0 , D H S C  1 :9 0 0 .

7 4  T h e  E a s te r n  C ir c u it  c o n s is te d  o f  N e w  Y o r k , C o n n e c t i

c u t , V e r m o n t , N e w  H a m p s h ir e , M a s s a c h u s e t t s , a n d  

R h o d e  I s la n d .

O liv e r  E lls w o r th  to  O liv e r  W o lc o t t , J r ., M a y  1 4 , 1 7 9 7

a n d  M a y  2 9 ,1 7 9 7 , D H S C , 1 1 1 :1 8 0 -1 8 2 .

1 6  O liv e r  E lls w o r th ’s  C h a r g e  to  th e  G r a n d  J u r y  o f  th e  

C ir c u it C o u r t  fo r  th e  D is tr ic t o f  N e w  Y o r k , 1  A p r il 1 7 9 7 . 

D H S C , I I I .T 5 8 -5 9 .

1 7 A rg u s [N e w  Y o r k ] ,1 1  A p r il 1 7 9 7 , D H S C  1 1 1 :1 6 1 -6 2 .

1 ®  A b ig a il A d a m s  to  J o h n  A d a m s , 1 7  A p r il 1 7 9 7 , D H S C  

1 1 1 :1 6 9 . A  w e e k  la te r  J o h n  r e p lie d  h u m o r o u s ly . “ Y o u  a n d  

S u c h  p e t it  M a itr e s  a n d  M a itr e s s e s  a s  y o u ,”  h e  w r o te , “ a r e  

fo r e v e r  c r it ic iz s in g th e  P e r io d s  a n d  D ic t io n  o f  S u c h  g r e a t  

M e n  a s  P r e s id e n ts  a n d  C h ie f  J u s t ic e s . D o  y o u  th in k  th e ir  

M in d s  a r e  ta k e n  u p  w ith  S u c h  T r if le s , th e r e  is  S o lid , d e e p  

s e n s e  in  th a t  M o r s e l o f  E ls w o r th s— Y o u  o u g h t  to  b e  p u n 

is h e d  fo r  w is h in g  i t  n o t  p u b lis h e d .”  J o h n  A d a m s  to  A b ig a il 

A d a m s , 2 4  A p r il 1 7 9 7 , D H S C  1 1 1 :1 7 1 .

1 9  D H S C  1 1 1 :4 9 2 .

F r e d e r ic k  W o lc o t t to  O liv e r  W o lc o t t , J r ., 2 3  J a n u a r y

1 7 9 8 .  D H S C . 1 :8 5 7 .

2 ^  O liv e r  E lls w o r th  to  W illia m  C u s h in g , 4  F e b r u a r y  1 7 9 8 , 

D H S C  1 :8 5 7 .

2 2  W illia m  P a te r s o n  to  E u p h e m ia  P a te r s o n , 5  F e b r u a r y

1 7 9 8 .  D H S C  1 :8 5 6 .

2 3  J a m e s  I r e d e ll to  H a n n a h  I r e d e ll ,  5  a n d  8  F e b r u a r y , 1 7 9 8 . 

D H S C  1 :8 5 8 .

A b ig a il A d a m s to  H a n n a h  C u s h in g , 9  M a r c h  1 7 9 8 . 

D H S C  1 :8 5 9 .

2 3  O liv e r  E lls w o r th  to  W illia m  C u s h in g , 1 5  A p r il 1 7 9 8 . 

D H S C  1 1 1 :2 5 1 .

2 6  D H S C  1 1 1 :2 5 1  n o te .  S ee a lso . D H S C  I I I .  A p p e n d ix  B .  fo r  

a n  a n n o ta te d  s u m m a r y  o f  c ir c u it c o u r t le g is la t io n , 1 7 9 0 -

1 7 9 9 .

2 7  J a m e s  I r e d e ll  to  H a n n a h  I r e d e ll , 6  A u g u s t  1 7 9 8 . D H S C  

1 :8 6 0 .

2 8  “ C it iz e n ”  in y lr g u s , 9  A u g u s t  1 7 9 9 , D H S C  1 1 1 :3 7 6 .

2 9  O liv e r  E lls w o r th ’s  C h a r g e  to  th e  G r a n d  J u r y  o f  th e  

C ir c u it C o u r t fo r  th e  D is tr ic t o f  S o u th  C a r o lin a , 7  M a y

1 7 9 9 .  D H S C  I I I : 3 5 8 . F o r  a  m o r e  e x te n s iv e  tr e a tm e n t o f  

th e  is s u e  o f  th e  o r ig in s  o f  fe d e r a l  c o m m o n  la w  s e e ,  S te p h e n  

B . P r e s s e r , “ A  T a le o f T w o  J u d g e s : R ic h a r d P e te r s , 

S a m u e l C h a s e , a n d  th e B r o k e n  P r o m is e o f F e d e r a lis t 

J u r is p r u d e n c e .”  N o rth w este rn U n ivers ity L a w  R ev iew 7 3  

(1 9 7 8 -1 9 7 9 ) : 2 6 -1 1 1 ; S te w a r t J a y , “ O r ig in s o f F e d e r a l 

C o m m o n  L a w : P a r t  O n e .”  U n ivers ity o f  P en n sy lva n ia L a w  

R ev iew 1 3 3  (J u n e  1 9 8 5 ) : 1 0 0 3 -1 1 1 6 , a n d  “ O r ig in s  o f  F e d 

e r a l  C o m m o n  L a w : P a r t  T w o .”  U n ivers ity o f  P en n sy lva n ia 

L a w  R ev iew 1 3 3  (J u ly  1 9 8 5 ) : 1 2 3 1 -1 3 3 3 ; K a th r y n  P r e y e r , 

“ J u r is d ic t io n to  P u n is h : F e d e r a l A u th o r ity , F e d e r a lis m  

a n d  th e  C o m m o n  L a w  o f  C r im e s  in  th e  E a r ly  R e p u b lic .”  

L a w  a n d H isto ry  R ev iew 4  (F a ll 1 9 8 6 ) :  2 2 3 -2 6 5 ; R o b e r t  C . 

P a lm e r , “ T h e  F e d e r a l C o m m o n  L a w  o f  C r im e .”  L a w  a n d 

H isto ry R ev iew 4  (F a ll 1 9 8 6 ) : 2 6 7 -3 2 3 ; a n d  S te p h e n  B .
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P r e s s e r , “ T h e  S u p r a -C o n s t itu t io n , th e C o u r ts , a n d  th e  

F e d e r a l C o m m o n  L a w  o f  C r im e s : S o m e C o m m e n ts o n  

P a lm e r a n d  P r e y e r .”  UTSRQPONMLKJIHGFEDCBAL a w  a n d  H isto ry  R ev iew 4  (F a ll  1 9 8 6 ) :  

3 2 5 -3 3 5 . S ee a lso h e a d n o te  to  th e  S p r in g  a n d  F a ll  C ir c u it s  

1 7 9 9 . D H S C  I I I : 3 1 8 -3 2 3 .

3 0  D H S C  1 :3 1 7 .

3 1 O liv e r  E lls w o r th  to  J o h n  A d a m s , 1 6  O c to b e r  1 8 0 0 . 

D H S C  1 :1 2 3 .

3 2  D H S C  1 :1 1 8 .
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R e f le c t io n s  o f  a  S u p r e m e  C o u r t  a t  W o r k

D a v id  M . O ’B r ie n

T a ll, c o u rtly , a n d u n fa i l in g ly  c o u rte o u s , Ju s tic e 

Jo h n M a rsh a ll H a rla n w a s “ th e p e rso n if ic a tio n 

o f  a N e w  Y o rk  p a tr ic ia n . H e lo o k e d a n d a c te d 

l ik e  o n e ,”  re c a lls Ju s tic e H a rry B la c k m u n , “ a t 

o n c e so f t a n d p o lite , b u t w ith  s te e l b e n e a th i t .” 1 

A  g ra n d so n n a m e d a f te r th e o th e r Ju s tic e Jo h n 

M a rsh a ll H a rla n , w h o sa t o n th e C o u rt f ro m  

1 8 7 7 to 1 9 1 1 , th e se c o n d H a rla n w a s b o rn o n 

M a y 2 0 , 1 8 9 9 . H is fa th e r w a s a p ro m in e n t 

a tto rn e y in  C h ic a g o , I l l in o is . A fte r a tte n d in g 

P rin c e to n U n iv e rs ity a s a n u n d e rg ra d u a te , h e 

sp e n t th re e y e a rs s tu d y in g ju r isp ru d e n c e a s a 

R h o d e s S c h o la r a t B a ll io l C o lle g e in  O x fo rd , 

E n g la n d , a n d la te r e a rn e d h is la w  d e g re e a t 

N e w  Y o rk  L a w  S c h o o l in  1 9 2 4 . F o r a q u a rte r o f  

a c e n tu ry , th e n , h e p ra c tic e d la w  in  a le a d in g 

W a ll S tre e t la w  f irm ,  p e r io d ic a lly ta k in g le a v e s 

to se rv e a s a n a ss is ta n t U .S . a tto rn e y , tr ia l 

p ro se c u to r , a n d c h ie f c o u n se l fo r  th e N e w  Y o rk  

S ta te C rim e C o m m iss io n . In  1 9 5 4 , R e p u b lic a n 

P re s id e n t D w ig h t D . E ise n h o w e r a p p o in te d 

h im  to th e C o u rt o f  A p p e a ls fo r th e S e c o n d 

C irc u it. L e ss th a n a y e a r la te r , fo l lo w in g  th e 

u n tim e ly d e a th o f  Ju s tic e R o b e rt H . Ja c k so n , 

h e w a s e le v a te d to th e S u p re m e C o u rt, w h e re 

h e se rv e d u n ti l S e p te m b e r 1 9 7 1 .2

O n th e S u p re m e C o u rt, H a rla n w o n re sp e c t 

fo r m o re th a n ju s t h is o ld -w o r ld c h a rm a n d 

d e d ic a tio n . Ju s tic e W ill ia m  J . B re n n a n , fo r  

o n e , p ra ise d h is “ p re c ise ly s ta te d v ie w s a t c o n

fe re n c e ,”  “ e x tra o rd in a r i ly w o n d e rfu l o p in io n s ,”  

a n d “ p ro fo u n d u n d e rs ta n d in g o f th e 

C o n stitu t io n .” 3 In  th e tra d it io n o f  Ju s tic e s O li 

v e r W e n d e ll H o lm e s, L o u is D . B ra n d e is , a n d 

F e lix F ra n k fu r te r , H a rla n w a s a “ ju d ic ia l c o n

se rv a tiv e”  a n d a d v o c a te o f “ ju d ic ia l se lf - re

s tra in t.” 4 H is d e v o tio n to  ta k in g e a c h c a se o n 

i ts o w n m e r its , m e tic u lo u s a tte n tio n to d e ta i ls , 

a n d v ig i la n t g u a rd a g a in s t th e C o u rt’ s o v e r

re a c h in g w h e n d e c id in g c a se s , m a d e h im a 

“ la w y e r’ s ju d g e .” 5 A s o n e o f  h is la w  c le rk s , w h o

la te r se rv e d a s c h a irm a n o f  th e A m e ric a n C iv i l  

L ib e r t ie s U n io n , P ro fe sso r N o rm a n D o rse n , 

o b se rv e d :TSRQPONMLKJIHGFEDCBA

F e w J u s t ic e s h a v e so p a in s ta k in g ly o r  su c

c e ss fu l ly e x p la in e d th e ir p re m ise s a n d l in e  o f 

a rg u m e n t, a n d fe w in  th e C o u r t’ s e n t ir e h is

to r y a re a s sa fe a s h e f r o m th e c h a rg e th a t 

ju d ic ia l o p in io n s a re n o m o re th a n f ia ts 

‘a c c o m p a n ie d b y l i t t le  o r  n o  e ffo r t to  su p p o r t 

th e m in  r e a so n . 6

J o h n  M a r s h a ll H a r la n , w h o  s e r v e d  o n  th e  C o u r t fr o m  

1 9 5 4  to  1 9 7 1 , h a s  b e e n  d e s c r ib e d  a s  u n fa il in g ly  c o u r te o u s  

a n d  o ld  fa s h io n e d  in  m a n n e r . J u s t ic e  H a r r y  A .  B la c k m u n  

c a lle d  h im  “ th e  p e r s o n if ic a t io n  o f  a  N e w  Y o r k  p a tr ic ia n .”
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D u rin g s ix te e n -a n d -o n e -h a lf T e rm s ( f ro m  

1 9 5 5 to  1 9 7 1 ), H a rla n w ro te h is fa ir  sh a re o f  th e 

C o u rt’ s o p in io n s . In  h is t im e o n th e B e n c h , th e 

C o u rt d isp o se d o f  3 9 ,6 6 3 c a se s , h a n d in g d o w n 

1 ,9 3 1 fu l l  w ritte n o p in io n s . H a rla n w ro te 1 7 6 

o p in io n s fo r th e C o u rt (o r 9 .1 p e rc e n t o f  th e 

c a se s d isp o se d b y  fu l l  w ritte n o p in io n ) . H e a lso 

p u b lish e d 1 7 3 c o n c u rre n c e s , 2 8 9 d isse n ts , a n d 

8 2 se p a ra te o p in io n s ( in  w h ic h h e c o n c u rre d 

a n d d isse n te d in p a rt) , a s w e ll a s in d iv id u a l 

s ta te m e n ts in  a n o th e r 1 8 2 c a se s , a lo n g w ith  4 7 

o th e r o p in io n s w ritte n in  h is c a p a c ity a s c irc u it 

ju s tic e fo r th e U .S . C o u rt o f  A p p e a ls fo r th e 

S e c o n d C irc u it. T h e 9 0 2 o p in io n s h e p u b lish e d 

a lto g e th e r, in  w h ic h H a rla n p u b lic ly  e x p la in e d 

h is v ie w s a n d la id o u t h is ju d ic ia l p h ilo so p h y , 

a m o u n t to m o re th a n 4 6 p e rc e n t o f  th e c a se s 

d isp o se d b y  fu l l-w r it te n  o p in io n d u r in g h is te n

u re .7 In  a d d it io n , h e le f t b e h in d so m e im p o r

ta n t o f f - th e -b e n c h sp e e c h e s a n d a rtic le s , p ro

v id in g  in s ig h t in to  th e v a lu e o f  o ra l a rg u m e n ta

t io n , th e in te rn a l o p e ra tio n o f th e C o u rt a s a n 

in s ti tu t io n ,9 a n d h is v ie w s o n th e tra d it io n a n d 

ro le o f  th e ju d ic ia ry in  a d e m o c ra tic so c ie ty .1 0

Ju s tic e H a rla n’ s le g a c y , o f  c o u rse , l ie s

m a rily in  h is p u b lish e d w o rk s . T h e y re v e a l a n 

e v o lu tio n in  h is ju d ic ia l p h ilo so p h y a n d e x a m

in e so m e o f  th e g re a t c o n tro v e rs ie s c o n fro n tin g 

th e C o u rt a n d th e c o u n try d u r in g th e C o ld W a r 

in th e la te 1 9 5 0 s , th ro u g h o u t th e tu rb u le n t 

1 9 6 0 s , a n d a t th e b e g in n in g o f  th e 1 9 7 0 s . A m o n g 

h is m a n y n o ta b le o p in io n s fo r th e C o u rt a re TSRQPONMLKJIHGFEDCBA
C o h e n v . C a li fo rn ia ,1 1 re a f f irm in g th e p r in c ip le 

o f F irs t A m e n d m e n t f re e d o m o f sp e e c h , a n d 

B o d d ie v . C o n n e c t ic u t,1 2 s tr ik in g d o w n u n d e r 

th e F o u rte e n th A m e n d m e n t’ s D u e P ro c e ss 

C la u se C o n n e c tic u t’ s la w  re q u ir in g a $ 6 0 f i l in g  

fe e fo r th o se se e k in g a d iv o rc e . A lo n g w ith  

o th e r im p re ss iv e d isse n tin g o p in io n s a re th o se 

in  R e y n o ld s v . S im s ,1 3 p ro te s tin g th e W a rre n 

C o u rt’ s “ re a p p o rtio n m e n t re v o lu tio n ,”  a n d in  

th e la n d m a rk ru l in g in  M ira n d a v . A r izo n a1 1 

w h e re h e sh a rp ly c r it ic iz e d th e m a jo r ity’ s d e

p a rtu re f ro m  se tt le d c o n s titu t io n a l la w .

W ith  p r id e in  h is w o rk  a n d c o n tr ib u tio n s to  

th e C o u rt, H a rla n a n n u a lly b o u n d in  a s in g le 

v o lu m e v ir tu a lly  a ll  o f  th e o p in io n s h e p ro d u c e d 

e a c h te rm . In c lu d e d w e re b o th c o p ie s o f  h is 

p u b lish e d o p in io n s a n d m a n y o f h is u n p u b

l ish e d o p in io n s .1 5 A lo n g  w ith  th e la tte r , h e a taZYXWVUTSRQPONMLKJIHGFEDCBA

J u d g e J o h n H a r la n  o f  th e U n ite d  S ta te s C o u r t  o f  A p p e a ls in  N e w  Y o r k  is s h o w n  h e r e  r e la x in g  w ith  h is  fa m ily  o n  

D e c e m b e r  8 ,1 9 5 4 ,  th e  d a y  P r e s id e n t  E is e n h o w e r  n a m e d  h im  to  th e  S u p r e m e  C o u r t .  W ith  J u d g e  H a r la n  a r e  h is  d a u g h te r  

E v e  N e w c o m b , h is  g r a n d c h ild , h is  s o n - in - la w , W e llin g to n  N e w c o m b , a n d  h is  w ife , E th e l.
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ta c h e d “ A  N o te o n U n d e liv e re d O p in io n s ,”  

l is t in g  m o st o f  th e m o re th a n 6 7 c a se s in  w h ic h 

h e c irc u la te d b u t w ith h e ld p u b lic a tio n o f a n 

o p in io n . H e a lso b r ie f ly  e x p la in e d th e c irc u m

s ta n c e s th a t le d h im  to a b a n d o n o p in io n s . In  

f iv e  in s ta n c e s , H a rla n n o te d , b u t d id  n o t in c lu d e 

o r d isc u ss , u n p u b lish e d o p in io n s in  c a se s c a r

r ie d o v e r to a n o th e r te rm .1 6 W ith  n in e te e n 

o th e rs , h e o f fe re d e x p la n a tio n s fo r  w ith h o ld in g 

d ra f ts , y e t d id n o t in c lu d e th e m in  h is c o lle c

t io n .1 7 A ll  to ld , H a rla n’ s v o lu m e s c o n ta in 4 7 

u n p u b lish e d o p in io n s .

Ju s tic e H a rla n u n d o u b te d ly a p p re c ia te d th e 

h is to r ic a l v a lu e o f  h is u n p u b lish e d o p in io n s in  

p ro v id in g “ a  g lim p se o f  th e S u p re m e C o u rt a t 

w o rk .” 1 8 N e ith e r w a s h e a lo n e in  p re se rv in g fo r  

p o s te r ity h is u n p u b lish e d o p in io n s .1 9 Ju s tic e 

F ra n k fu r te r e x h a u s tiv e ly c o lle c te d h is p a p e rs 

a n d a ssu m e d c o n se rv a to rsh ip o f  th e p a p e rs o f  

Ju s tic e s B ra n d e is a n d W ill ia m  M o o d y . R e v e r

in g  B ra n d e is a s h e d id , F ra n k fu r te r m a d e B ra n - 

d e is’ s u n p u b lish e d o p in io n s a v a ila b le a n d p re sse d 

h is fo rm e r la w  c le rk , A le x a n d e r B ic k e l, in to  

u n d e rta k in g th e ir p u b lic a tio n . N o r  w a s B ic k e l’ s 

v o lu m e , T h e U n p u b lish e d O p in io n s o f M r,  

Ju s tic e B ra n d e is : T h e S u p re m e C o u rt a t W o rk .2 0

th e la s t to  b r in g u n p u b lish e d o p in io n s to  l ig h t.2 1

H a rla n’ s u n p u b lish e d o p in io n s a re n o ta b le 

in  w h a t th e y re v e a l a b o u t th e Ju s tic e a n d th e 

C o u rt a t w o rk . T h e ir im p o rta n c e re s id e s le ss in  

re v e la tio n s a b o u t c o n tro v e rs ia l ru l in g s th a n in  

re c o rd in g th e d a y -to -d a v w o rk o f th e C o u rt, 

“ th e f lu id ity  o f ju d ic ia l c h o ic e ,” 2 2 a n d th e 

d y n a m ic p ro c e ss o f in d iv id u a l a n d c o lle c tiv e 

d e lib e ra tio n th a t ta k e s p la c e p r io r to th e a n

n o u n c e m e n t o f  th e C o u rt’ s ru l in g s . T h e y u n

d e rsc o re H a rla n’ s k e e n a tte n tio n to e v e ry a s

p e c t o f th e C o u rt’ s w o rk , f ro m  d e c is io n s to  

g ra n t p e tit io n s fo r  c e rt io ra r i o r su m m a rily d is

p o se o f  a p p e a ls , to  te n ta tiv e v o te s a t c o n fe re n c e 

o n th e m e rits o f  c a se s , p o s t-c o n fe re n c e d e lib

e ra tio n s o v e r p ro p o se d o p in io n s fo r  th e C o u rt, 

a n d th e im p a c t o f  c irc u la tin g se p a ra te c o n c u r

r in g  a n d d isse n tin g o p in io n s . T h e y a lso re g is te r 

h is a b id in g c o n c e rn w ith  th e fa c ts in  e a c h c a se , 

w h e th e r ra is in g m a jo r c o n s titu t io n a l q u e s tio n s 

o r th e le ss im p o rta n t (a n d a s h e re fe rre d to  

th e m ) “ p e w e e”  c a se s .2 3 “ F o r Jo h n H a rla n ,”  a s 

C h ie f Ju s tic e W a rre n E . B u rg e r o b se rv e d , “ th e 

‘ p e w e e’  c a se re c e iv e d th e sa m e in -d e p th c o n

c e n tra tio n a s e v e ry o th e r c a se .”2 4 A b o v e a ll, 

H a rla n’ s u n p u b lish e d o p in io n s fu r th e r a tte s t to

h is re p u ta tio n a s a h ig h ly sk il le d c ra f tsm a n o f  

th e la w .

I

D e c id in g w h a t to  d e c id e b e c a m e m o re t im e - 

c o n su m in g a n d c ru c ia l d u r in g H a rla n’ s te n u re 

o n th e b e n c h . T h e a n n u a l n u m b e r o f  f i l in g s  

sw e lle d f ro m  1 ,4 0 6 to  3 ,4 2 2 c a se s a n d th e C o u rt’ s 

d o c k e t m o re th a n d o u b le d , g ro w in g f ro m  1 ,5 6 6 

c a se s in  1 9 5 4 to  4 ,2 1 2 in  th e 1 9 7 0 T e rm .2 5 T h e 

c o rn e rs to n e o f  th e C o u rt’ s o p e ra tio n , in  H a r

la n’ s w o rd s , b e c a m e “ th e c o n tro l i t  p o sse sse s 

o v e r th e a m o u n t a n d c h a ra c te r o f i ts b u s i

n e ss .” 2 6 O f  n e c e ss ity , th e o v e rw h e lm in g n u m

b e r o f  c a se s w e re d e n ie d . S ti l l , a t t im e s H a rla n 

th o u g h t c a se s sh o u ld h a v e b e e n g ra n te d o r o th

e rw ise d isp o se d o f  d if fe re n tly th a n h a d o r ig i

n a lly  b e e n d e c id e d a t c o n fe re n c e . A n d  in  so m e 

c a se s h e c irc u la te d o p in io n s w ith  th e h o p e o f  

p e rsu a d in g th e o th e rs to  re c o n s id e r .

Ju s tic e H a rla n’ s b o u n d v o lu m e s c o n ta in n in e 

o f  te n u n p u b lish e d o p in io n s th a t a im e d a t w in 

n in g re c o n s id e ra tio n o f th e m a jo r ity’ s in it ia l  

c o n fe re n c e d isp o s it io n s . S o m e tim e s , th e y fa i le d 

to  p e rsu a d e . TSRQPONMLKJIHGFEDCBAM y e rs v . G o c k /e y 2 9w a so n e su c h 

c a se . T h e re , H a rla n fo u n d th e lo w e r c o u rt 

c o n fu se d a b o u t th e im p a c t o f a n e a r l ie r p e r 

c u r ia m o p in io n , in  S in g e r v . M e y e rs ,3®  w h ic h 

d e a lt w ith  th e e x h a u s tio n o f  s ta te re m e d ie s in  

fe d e ra l h a b e a s c o rp u s su its . In  h is c a p a c ity a s 

th e c irc u it ju s tic e fo r  th e S e c o n d C irc u it, h e h a d 

a lso h e a rd o f  s im ila r c o n fu s io n . H a rla n th u s 

p re p a re d a b r ie fp e r c u r ia m su m m a rily d e c id in g 

M y e rs a n d fu r th e r e x p la in in g th e h o ld in g in  

S in g e r . B u t i t  m e t w ith  l i t t le  e n th u s ia sm in  th e 

o th e r c h a m b e rs a n d s tro n g o p p o s it io n f ro m  

Ju s tic e B re n n a n . H e n c e , H a rla n d ro p p e d h is 

su g g e s tio n a n d th e C o u rt d e n ie d c e rt io ra r i.

W ith th re e o th e rs , H a rla n su c c e e d e d in  

tu rn in g th e C o u rt a ro u n d .3 2 U n ite d S ta te s v . 

In te rn a t io n a l B o x in g C lu b3 3 h a d h e ld th a t p ro

fe ss io n a lb o x in g , u n lik e p ro fe ss io n a l b a se b a ll,3 4 

w a s n o t im m u n e f ro m  a n titru s t la w s . O n re

m a n d a n d fo l lo w in g  a tr ia l, th e d is tr ic t c o u rt 

c o n c lu d e d th a t th e g o v e rn m e n t h a d p ro v e n a n 

u n la w fu l c o n sp ira c y u n d e r th e S h e rm a n A n ti 

tru s t A c t, a n d th e In te rn a tio n a l B o x in g C lu b 

( IB C ) im m e d ia te ly a p p e a le d to th e S u p re m e 

C o u rt. In  re sp o n se to  th e IB C ’ s ju r isd ic t io n a l 

s ta te m e n t, th o u g h , th e g o v e rn m e n t w a iv e d i ts 

r ig h t to f i le  a m o tio n fo r a f f irm in g th e lo w e r



3 0 JO U R N A L 1 9 9 1

c o u rt’ s d e c re e . A t  c o n fe re n c e o n Ja n u a ry 3 , 

1 9 5 8 , th e n , th e C o u rt v o te d to  a sk th e g o v e rn

m e n t to f i le  a b r ie f s ta tin g i ts p o s it io n . B u t 

sh o rtly a f te r th e g o v e rn m e n t f i le d  i ts m o tio n to  

a f f irm , th e Ju s tic e s sp li t se v e n -to - tw o to d e n y 

re v ie w . O n ly  F ra n k fu r te r a n d H a rla n v o te d to  

n o te p ro b a b le ju r isd ic t io n a n d in  p ro te s t H a r

la n c irc u la te d a d isse n tin g o p in io n . Ju s tic e s 

F ra n k fu r te r a n d T o m  C la rk im m e d ia te ly jo in e d 

h im . L a te r , a t th e c o n fe re n c e o n M a rc h 1 4 , 

B re n n a n c h a n g e d h is v o te . W ith  th a t ( th e v o te TSRQPONMLKJIHGFEDCBA
c f fo u r Ju s tic e s) p ro b a b le ju r isd ic t io n w a s n o te d ,3 5 

a n d H a rla n w ith d re w h is p ro p o se d d isse n t.3 6

In  a n o th e r in s ta n c e , d u r in g th e 1 9 5 8 T e rm  a 

m a jo r ity v o te d to su m m a rily v a c a te th e ju d g

m e n t b e lo w in  M a g e n a u v . A e tn a F re ig h t L in e s , 

In c .,3 1  a d iv e rs ity o f  a c tio n su it fo r  th e w ro n g fu l 

d e a th o f  a w o rk e r. T h e C o u rt o f  A p p e a ls fo r  th e 

T h ird C irc u it h a d re v e rse d a d is tr ic t c o u rt o n 

th e g ro u n d th a t P e n n sy lv a n ia’ s W o rk m e n’ s C o m

p e n sa tio n A c t p ro v id e d e x c lu s iv e re m e d ie s . 

B re n n a n d ra f te d a b r ie f p e r c u r ia m o p in io n , 

v a c a tin g th a t d e c is io n w ith  in s tru c tio n s to re

m a n d th e c a se fo r  a n e w tr ia l. H a rla n n o n e th e

le ss fe lt s tro n g ly th a t th e c a se sh o u ld h a v e 

p le n a ry c o n s id e ra tio n . A g a in , h e c irc u la te d a 

d isse n t f ro m  th e C o u rt’ s su m m a ry d isp o s it io n . 

H is c irc u la tio n g a th e re d th e v o te s o f  Ju s tic e s 

F ra n k fu r te r , C h a r le s W h itta k e r , a n d P o tte r 

S te w a rt. B a se d o n th e in fo rm a l “ ru le o f  fo u r” -  

th e p ra c tic e o f  g ra n tin g p e tit io n s fo r  c e rt io ra r i 

w h e n a t le a s t fo u r Ju s tic e s a g re e th a t a c a se 

m e rits fu l l  c o n s id e ra tio n ~ th e c a se w a s g ra n te d 

fu l l  b r ie f in g s a n d o ra l a rg u m e n ts . T h e v o te o n 

th e m e rits o f  th e c a se , h o w e v e r, w a s a g a in to  

re v e rse th e a p p e lla te c o u rt. C la rk w ro te fo r  th e 

m a jo r ity a n d H a rla n , a lo n g w ith  S te w a rt, jo in e d 

a d isse n tin g o p in io n w ritte n b y  F ra n k fu r te r .

O n y e t a n o th e r o c c a s io n , H a rla n c irc u la te d 

a n o p in io n fo r  th e p u rp o se o f  m a k in g th e c o n

fe re n c e v o te m o re in fo rm e d . M o n ta n a v . R o

g e rs , la te r d e liv e re d a s M o n ta n a v . K e n n e d y ,  ̂

in v o lv e d th e d e p o rta tio n o f  M a u ro M o n ta n a , 

a n a lie n , w h o so u g h t a d e c la ra to ry ju d g m e n t to  

d e te rm in e h is c it iz e n sh ip . T h e fa c ts in  th e c a se 

w e re tro u b lin g a n d tra g ic . M o n ta n a’ s m o th e r 

w a s a n a tiv e -b o rn U .S . c it iz e n w h o  w a s m a rr ie d 

in  th e U n ite d S ta te s to  a c it iz e n o f  I ta ly . M o n 

ta n a w a s b o m  in  1 9 0 6 in  I ta ly , w h ile h is p a re n ts 

w e re te m p o ra r i ly re s id in g th e re , a n d c a m e to  

th e U n ite d S ta te s th a t sa m e y e a r w ith  h is m o th e r. 

F o r 5 5 y e a rs h e h a d l iv e d in  A m e ric a w ith o u t

b e c o m in g n a tu ra l iz e d .

W h ile  n o t c o n te s tin g th e g ro u n d s fo r  h is d e

p o rta tio n , M o n ta n a c la im e d U .S . c it iz e n sh ip 

u n d e r tw o  c o n g re ss io n a l s ta tu te s , re -e n a c te d in  

1 8 7 4 . O n e s ta tu te , o r ig in a tin g f ro m  le g is la tio n 

p a sse d in  1 8 0 2 , p ro v id e d th a t, “ c h ild re n o ip e r

so n s w h o n o w  a re o r h a v e b e e n c it iz e n s o f  th e 

U n ite d S ta te s , sh a ll, th o u g h b o rn o u t o f th e 

l im its a n d ju r isd ic t io n o f  th e U n ite d S ta te s b e 

c o n s id e re d a s c it iz e n s th e re o f .”  B u t, th e o th e r 

s ta tu te , re -e n a c tin g a p ro v is io n p a sse d in  1 8 5 5 , 

e x te n d e d c it iz e n sh ip o n ly  to  c h ild re n b o rn o u t

s id e o f  th e U n ite d S ta te s w h o se fa th e r s w e re o r 

m a y b e a t th e t im e o f  th e ir b ir th , c it iz e n s o f  th e 

U n ite d S ta te s . M o n ta n a’ s a tto rn e y a rg u e d th a t 

th e s ta tu te s sh o u ld b e c o n s tru e d in  su c h a w a y 

a s to  e x te n d U .S . c it iz e n sh ip to  in d iv id u a ls b o rn 

o u ts id e o f  th e c o u n try i f  e ith e r o f  th e ir p a re n ts 

w e re U .S . c it iz e n s .

D e sp ite th e se v e r ity o f  d e p o rtin g a 5 5 y e a r- 

o ld m a n , w h o h a d c o n tin u o u s ly re s id e d in  th e 

c o u n try a n d w h o se m o th e r w a s a U .S . c it iz e n , 

th e a d m in is tra tio n s o f  E ise n h o w e r a n d Jo h n F . 

K e n n e d y m a in ta in e d th a t th e s ta tu te s sh o u ld b e 

c o n s tru e d to  e m b ra c e o n ly  c h ild re n o f  p a re n ts 

w h o w e re b o th A m e ric a n c it iz e n s . T h e C o u rt 

o f  A p p e a ls o f  th e S e v e n th C irc u it u p h e ld th e 

g o v e rn m e n t’ s p o s it io n a n d M o n ta n a a p p e a le d 

to  th e C o u rt. A t  c o n fe re n c e , f iv e  Ju s tic e s , in 

c lu d in g H a rla n , v o te d to  g ra n t M o n ta n a’ s p e ti

t io n fo r c e rt io ra r i, b u t fo u r o th e rs v o te d to  

d e n y . In  o rd e r to fa c i l i ta te a m o re in fo rm e d 

v o te , F ra n k fu r te r su g g e s te d th a t H a rla n d ra f t a 

m e m o ra n d u m e x a m in in g th e b a s is fo r M o n 

ta n a’ s c la im s . H e d id so a n d th e c a se w a s 

g ra n te d p le n a ry c o n s id e ra tio n . H a rla n su b se

q u e n tly tu rn e d h is m e m o ra n d u m in to  a n o p in

io n  a n n o u n c in g th e C o u rt’ s d e c is io n , re je c tin g 

M o n ta n a’ s c la im s fo r  U .S . c it iz e n sh ip .

W h e n a m a jo r ity v o te d to  su m m a rily d e c id e 

se v e ra l o th e r c a se s , H a rla n c irc u la te d o p in io n s 

p ro te s tin g th e C o u rt’ s a c tio n s a s w e ll.3 9 D u rin g 

th e 1 9 5 7 T e rm , fo r e x a m p le , a b a re m a jo r ity 

v o te d to  re v e rse th re e F e d e ra l E m p lo y e r’ s L ia 

b il i ty  A c t (F E L A ) c a se s . H a rla n c o n c u rre d in  

tw o  b u t d isse n te d in  o n e w ith  a c irc u la te d o p in

io n . Ju s tic e s H u g o B la c k a n d W h itta k e r jo in e d 

h im , w h ile  C la rk w ith d re w  h is v o te to  re v e rse in  

th e c a se in  w h ic h H a rla n p ro p o se d to  d isse n t. 

C e rtio ra r i w a s th u s g ra n te d in  th a t c a se , b u t 

la te r w a s se tt le d b y  a g re e m e n t o f  th e p a rtie s .4 0 

A  m a jo r ity re m a in e d fo r su m m a rily re v e rs in g
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I n  1 9 2 0 H a r la n ( le f t ) a n d tw o  f r ie n d s p o se d in th e 

d o o r w a y  o f  th e  B ish o p K in g ’ s P a la c e in  O x fo r d ,  E n g la n d . 

A f te r  r e c e iv in g a  B A .  a t  P r in c e to n  U n iv e r s i ty ,  H a r la n  o b 

ta in e d B A . a n d M A .  d e g r e e s in  la w  a n d  ju r isp r u d e n c e  

f r o m  B a ll io l  C o lle g e , O x fo r d  U n iv e r s i ty , a s a R h o d e s 

S c h o la r .

th e tw o  c a se s .4 1 H a rla n h a d c irc u la te d a n o th e r 

m e m o ra n d u m c o n c u rr in g in  th o se tw o c a se s , 

b u t u lt im a te ly d e c id e d to w ith h o ld i t a n d se t 

fo r th  h is v ie w s in  o th e r F E L A  c a se s th a t te rm 4 2

I I

Ju s tic e H a rla n w ith h e ld p u b lic a tio n o f  f i f 

te e n o p in io n s in  c a se s so sh a rp ly d iv id in g th e 

C o u rt th a t a g re e m e n t w a s f in a l ly  re a c h e d to  

e ith e r issu e a b r ie f  TSRQPONMLKJIHGFEDCBAp e r c u r ia m , a f f irm  th e ju d g

m e n t b e lo w b y a n e q u a lly d iv id e d C o u rt, d is

m iss a c a se a s im p ro v id e n tly g ra n te d , o r h e a r 

re a rg u m e n ts . In  se v e n o f  th e se c a se s , H a rla n 

p re se rv e d h is u n p u b lish e d o p in io n s 4 3

In  U n ite d S ta te s v . A m e r ic a n F re ig h tw a ys ,4 4 

fo r in s ta n c e , th e C o u rt fa c e d th e q u e s tio n o f  

w h e th e r a “ p a rtn e rsh ip”  w a s a “ p e rso n”  u n d e r 

c r im in a l p ro v is io n s o f  th e In te rs ta te C o m m e rc e 

C o m m iss io n . T h e c o n fe re n c e v o te w a s to re

v e rse a d is tr ic t c o u rt’ s d ism issa l o f a n in d ic t

m e n t a g a in s t A m e ric a n F re ig h tw a y s , w ith

D o u g la s , F ra n k fu r te r a n d B u rto n v o tin g to a f

f irm . H a rla n w a s a ss ig n e d a n d la te r c irc u la te d 

a d ra f t o f  a n o p in io n fo r  th e C o u rt, w h ile D o u g la s 

se n t a ro u n d a d isse n t. In  F e b ru a ry 1 9 5 7 , h o w 

e v e r, Ju s tic e S ta n le y R e e d re tire d . C o n se

q u e n tly , th e re w e re o n ly  f iv e  v o te s fo r  re v e rsa l. 

B la c k , th e n sw itc h e d s id e s a t c o n fe re n c e . A s a 

re su lt, th e Ju s tic e s w e re d e a d lo c k e d , H a rla n’ s 

o p in io n w a s w ith d ra w n , a n d th e lo w e r c o u rt’ s 

ru l in g  w a s a f f irm e d b y  a n e q u a lly d iv id e d C o u rt.

In  a n o th e r c a se , K re m e n v . U n ite d S ta te s ,4 5 

H a rla n su p p re sse d a n o p in io n , s ta tin g h is v ie w s 

o n th e sc o p e o f  th e F o u rth A m e n d m e n t, w h e n 

th e m a jo r ity f in a l ly  d e c id e d to  issu e a b r ie f  p e r 

c u r ia m . H e d id so a f te r D o u g la s’ s p ro p o se d 

o p in io n fo r  th e m a jo r ity in v ite d a v ig o ro u s d is

se n t f ro m  C la rk . O n fu r th e r c o n s id e ra tio n , th e 

C o u rt d e c id e d to  h a n d d o w n a b r ie f p e r c u r ia m . 

H a rla n p re p a re d th e la tte r , w h ic h w o n a p p ro v a l 

s ix - to - tw o , w ith  C la rk a n d B la c k n o tin g th e ir 

d isse n t.

B y  c o n tra s t, H a rla n w ith d re w h is o p in io n in  

H ic k s v . D is tr ic t  o f  C o lu m b ia ,4 6 w h e n th e C o u rt 

d e c id e d , a f te r o ra l a rg u m e n ts , to d ism iss th e 

c a se a s im p ro v id e n tly g ra n te d . A t  c o n fe re n c e , 

th e m a jo r ity v o te d to re v e rse a c o n v ic tio n fo r  

v a g ra n c y , a n d B la c k w a s a ss ig n e d to  w o rk  u p a n 

o p in io n fo r th e C o u rt. W h e n h is d ra f t c irc u

la te d , th o u g h , h e fa i le d to  p e rsu a d e fo u r o th e rs 

to jo in  h is a n a ly s is b a se d o n th e F o u rte e n th 

A m e n d m e n t’ s D u e P ro c e ss C la u se . D o u g la s 

a n d F o rta s e a c h re sp o n d e d w ith c o n c u rr in g 

o p in io n s , w h ile H a rla n a n d S te w a rt c irc u la te d 

d isse n tin g o p in io n s . “ W ith  th e s itu a tio n s ti l l  in  

a s ta te o f  f lu x ,  in  p a rt b e c a u se o f  th e re lu c ta n c e 

o f  c e rta in Ju s tic e s to  jo in  a n y o p in io n ,”  H a rla n 

n o te d in  h is p a p e rs , “ a n d in  p a rt b e c a u se o f  th e 

la c k o f  a re c o rd a n d th e p re se n c e o f  d if f ic u lt  

p ro c e d u ra l p ro b le m s, i t  w a s a g re e d to  d ism iss 

th e w rit  o f  c e rta r io r i a s im p ro v id e n tly g ra n te d .” 4 7

Ju s tic e H a rla n a b a n d o n e d o p in io n s b e c a u se 

th e C o u rt d e c id e d to  h e a r re a rg u m e n ts in  e le v e n 

c a se s 4 8 T h is h a p p e n e d , fo r  o n e , in  T im e , In c . v . 

H il l 4 9 a n im p o rta n t F irs t A m e n d m e n t c a se . 

T h e H il l  fa m ily  h a d su e d L ife m a g a z in e fo r a 

p ic to r ia l e ssa y o n th e o p e n in g o f a B ro a d w a y 

p la y , T h e D e sp e ra te H o u rs , b a se d o n th e H il ls ’  

e x p e r ie n c e s a s h o s ta g e s o f  th re e e sc a p e d c o n

v ic ts . B u t L ife 's a c c o u n t fa i le d to  d if fe re n tia te 

b e tw e e n th e tru th a n d f ic t io n  in  th e p la y . T h e 

H il ls  w o n in  N e w  Y o rk  c o u rts , w h ic h h e ld th a t 

L ife in v a d e d th e ir p r iv a c y a n d p o rtra y e d th e m
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in  a fa k e l ig h t. A fte r  h e a r in g o ra l a rg u m e n ts in  

la te A p r i l ,  1 9 6 6 , th e Ju s tic e s sp li t s ix - to - th re e 

fo r a f f irm in g th e c o u rts b e lo w , w ith B la c k , 

D o u g la s , a n d W h ite v o tin g to re v e rse .5 0 O n 

M a y  2 , W a rre n g a v e th e o p in io n a ss ig n m e n t to  

F o rta s 5 1 L itt le  m o re th a n a m o n th p a sse d 

b e fo re h e c irc u la te d a d ra f t, b ro a d ly e m b ra c in g 

a c o n s titu t io n a l r ig h t o f  p r iv a c y . S h o rtly a f te r

w a rd s , W h ite c irc u la te d a d isse n t. F o rta s’ s 

d ra f t a lso p ro m p te d D o u g la s to se n d o u t a 

fo rc e fu l d isse n t, a rg u in g th a t u n d e r th e F irs t 

A m e n d m e n t th e p re ss e n jo y e d c o m p le te im 

m u n ity f ro m  su c h su its . F o r h is p a rt, H a rla n 

p re p a re d , b u t d id n o t c irc u la te , a n o p in io n 

re a c h in g th e m a jo r ity’ s re su lt b u t o n  th e b a s is o f  

a “ w e ig h in g p ro c e ss ,”  o s te n s ib ly b a la n c in g th e 

H il ls ’ p r iv a c y in te re s ts a g a in s t th o se o f th e 

p u b lic u n d e r th e F irs t A m e n d m e n t.

F o rta s re w o rk e d h is d ra f t in  TSRQPONMLKJIHGFEDCBAT im e , In c . v . 

H il l  in  l ig h t o f  W h ite’ s c r it ic ism s. Y e t b y th e 

t im e i t c irc u la te d B re n n a n in d ic a te d th a t h e 

m ig h t v o te th e o th e r w a y . G iv e n th e g ro w in g 

f ra g m e n ta tio n o f  th e m a jo r ity , a n d th e fa c t th a t 

th e C o u rt w a s ru n n in g u p a g a in s t th e e n d o f  i ts 

T e rm , F o rta s p ro p o se d , a n d th e o th e rs a g re e d , 

to  h o ld in g th e c a se o v e r fo r  th e n e x t te rm . In  th e 

e n d , B re n n a n w ro te fo r  a b a re m a jo r ity , re v e rs

in g th e ju d g m e n ts o f  th e N e w  Y o rk  c o u rts .5 2 

F o rta s c o n v e rte d h is o p in io n in to a d isse n t, 

w h ic h W a rre n a n d C la rk  jo in e d . H a rla n f i le d  a 

se p a ra te o p in io n in  p a rt c o n c u rr in g a n d d is

se n tin g . W h ile H a rla n sw u n g o v e r f ro m  h is 

o r ig in a l c o n fe re n c e v o te a n d c o n c u rre d , h e 

d isa g re e d w ith  th e m a jo r ity’ s “ v ie w  o f  th e p ro p e r 

s ta n d a rd o f  l ia b i l i ty  to  b e a p p lie d o n re m a n d ,”  

a n d th o u g h t th a t B re n n a n w e n t to o fa r in  re

q u ir in g th e H il ls  to  p ro v e “ re c k le ss o r k n o w in g 

f ic t io n a liz a tio n ,”  in s te a d o f  m e re n e g ilg e n c e o n 

th e p a rt o f  L ife .5 3

A n o th e r im p o rta n t c a se , S h a p ir o v . 

T h o m p so n ,5 4 w a s s im ila r ly c a rr ie d o v e r fo r  re - 

a rg u m e n t a n d re su lte d in  a n o th e r ru l in g c o n

tra ry to  th a t o r ig in a lly  v o te d o n a t c o n fe re n c e . 

V iv ia n  T h o m p so n h a d a p p lie d fo r a ss is ta n c e 

u n d e r th e A id  to F a m il ie s w ith D e p e n d e n t 

C h ild re n p ro g ra m , tw o m o n th s a f te r m o v in g 

f ro m  M a ssa c h u se tts to C o n n e c tic u t. S h e w a s 

n in e te e n y e a rs o ld , p re g n a n t, a n d th e m o th e r o f  

o n e c h ild . T h o m p so n w a s d e n ie d a ss is ta n c e b e

c a u se sh e fa i le d to  m e e t C o n n e c tic u t’ s o n e -y e a r 

re s id e n c y re q u ire m e n t fo r  re c e iv in g su c h a ss is

ta n c e . S h e su e d B e rn a rd S h a p iro , th e s ta te’ s

w e lfa re c o m m iss io n e r, in  fe d e ra l d is tr ic t c o u rt. 

T h a t c o u rt h e ld th a t th e re s id e n c y re q u ire m e n t 

h a d a “ c h il l in g  e f fe c t o n th e r ig h t to  tra v e l”  a n d 

d e n ie d T h o m p so n’ s “ fu n d a m e n ta l r ig h t”  to  tra v e l 

u n d e r th e F o u rte e n th A m e n d m e n t E q u a l P ro

te c tio n C la u se . S h a p iro th e n a p p e a le d to th e 

S u p re m e C o u rt, w h ic h g ra n te d re v ie w a n d c o n

so lid a te d th e c a se w ith  o th e rs c h a lle n g in g th e 

c o n s titu t io n a li ty o f  re s id e n c y re q u ire m e n ts in  

P e n n sy lv a n ia a n d th e D is tr ic t o f  C o lu m b ia .

A fte r h e a r in g o ra l a rg u m e n ts in  S h a p ir o , 

th e Ju s tic e s sp li t f iv e - to - fo u r fo r  re v e rs in g th e 

lo w e r c o u rt a n d u p h o ld in g th e re s id e n c y re

q u ire m e n ts . S u b se q u e n tly , C h ie f Ju s tic e W a r

re n c irc u la te d a n o p in io n fo r  th e m a jo r ity . H a rla n 

re sp o n d e d w ith a c o n c u rre n c e , a n d D o u g la s 

a n d F o rta s c irc u la te d d isse n ts . B y  th e e n d o f  

th e T e rm , th o u g h , S te w a rt w a s u n c e rta in a s to  

e x a c tly w h e re h e s to o d , le a v in g th e o th e rs d i

v id e d fo u r- to - fo u r . R a th e r th a n issu e a n a f f ir 

m a n c e b y  a n e q u a lly d iv id e d C o u rt, th e Ju s tic e s 

d e c id e d to  c a rry th e c a se o v e r to  th e 1 9 6 8 T e rm . 

A fte r re a rg u m e n ts , b y a s ix - to - th re e v o te th e 

C o u rt a f f irm e d th e lo w e r c o u rt a n d s tru c k d o w n 

th e re s id e n c y re q u ire m e n ts . B re n n a n w ro te fo r  

th e m a jo r ity , S te w a rt f i le d  a c o n c u rre n c e . W a r

re n , jo in e d b y  B la c k , d isse n te d , a s d id  H a rla n in  

a se p a ra te o p in io n .

T w o y e a rs la te r , F o rta s’ s re s ig n a tio n a n d 

th e b a tt le s in  th e S e n a te o v e r R e p u b lic a n P re s i

d e n t R ic h a rd N ix o n ’ s tw o in it ia l n o m in e e s , 

C le m e n t F . H a y n sw o rth , Jr . a n d G . H a rro ld 

C a rsw e ll, to f i l l  h is se a t c re a te d se v e re p ro b

le m s. In  se v e ra l c a se s th e Ju s tic e s w e re e q u a lly 

d iv id e d a n d e v e n tu a lly d e c id e d to c a rry th e m 

o v e r, p ro m p tin g H a rla n to  w ith d ra w a n u m b e r 

o f  o p in io n s . In  S a n k sv . G e o rg ia 5 5 fo r  in s ta n c e , 

H a rla n h a d c irc u la te d a p ro p o se d o p in io n fo r  

th e C o u rt. I t  h e ld th a t G e o rg ia’ s re q u ire m e n t 

th a t d e fe n se b o n d s b e p o s te d p r io r to  o b ta in in g 

ju d ic ia l re v ie w o f su m m a ry e v ic tio n s v io la te d 

th e F o u rte e n th A m e n d m e n t’ s D u e P ro c e ss 

C la u se . T h re e Ju s tic e s (W h ite , D o u g la s , a n d 

S te w a rt) im m e d ia te ly jo in e d h im . B re n n a n , 

a lo n g w ith M a rsh a ll, a lso jo in e d b u t f i le d  a 

c o n c u rre n c e , in d ic a tin g th e ir v ie w  th a t th e re

su lt m ig h t b e re a c h e d u n d e r th e F o u rte e n th 

A m e n d m e n t’ s E q u a l P ro te c tio n C la u se . T h e n , 

th e d a y b e fo re th e la s t c o n fe re n c e o f  th e te rm , 

B la c k c irc u la te d a d isse n tin g o p in io n . H e c la im e d 

th a t M rs . S a n k s , o n e o f th e a p p e lla n ts , h a d 

a v a ila b le e q u ita b le re m e d ie s u n d e r G e o rg ia’ s
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la w s , a n d th e o th e r a p p e lla n t, M rs . M o m m a n , 

w a s n o t p ro p e r ly b e fo re th e C o u rt b e c a u se o f  a 

p ro c e d u ra l d e fe c t in  f i l in g  h e r a p p e a l. In  th e 

m e a n tim e , G e o rg ia h a d a lso re v ise d th e s ta tu

to ry  p ro v is io n s a t d isp u te in  TSRQPONMLKJIHGFEDCBAS a n k s . S u b se q u e n tly , 

a t th e Ju s tic e s’  F r id a y c o n fe re n c e , H a rla n sa id 

h e w o u ld re sp o n d to B la c k’ s c irc u la tio n w ith  

th e a d d it io n o f  fo o tn o te s to  h is o p in io n . O n  S a t

in -d a y , Ju n e 2 7 ,1 9 7 0 , h e su b m itte d h is re v ise d 

fo o tn o te s a n d in d ic a te d c o n tin u e d w il l in g e ss to  

h a v e th e d e c is io n c o m e d o w n o n M o n d a y . B u t, 

B la c k , jo in e d b y  th e C h ie f Ju s tic e , a rg u e d th a t 

th e c a se sh o u ld b e h e ld o v e r fo r  re a rg u m e n t. A  

m a jo r ity a g re e d a n d H a rla n w ith d re w h is o p in

io n . T h e n e x t T e rm , H a rla n re v ise d h is o p in io n 

fo r  th e C o u rt, h o ld in g th a t d e v e lo p m e n ts in  th e 

c a se m a d e i t  u n n e c e ssa ry to  re a c h th e q u e s tio n s 

p re se n te d ; B la c k issu e d a b r ie f c o n c u rre n c e 

c la im in g th a t th e c a se sh o u ld h a v e b e e n d is

m isse d a s m o o t.

N o le ss i l lu s tra tiv e o f th e im p o rta n c e o f  

p o s t-c o n fe re n c e d e lib e ra tio n s is th e h a n d lin g 

o f  a n o th e r a p p e a l, re la te d to  S a n k s , a rr iv in g a t 

th e e n d o f  th e 1 9 6 8 T e rm . O n  Ju n e 2 3 ,1 9 6 9 , th e 

C o u rt g ra n te d G la d y s B o d d ie’ s m o tio n to  p ro

c e e d in  fo rm a p a u p e r is a n d n o te d p ro b a b le ju 

r isd ic t io n in  B o d d ie v . C o n n e c t ic u t.5 6 B o d d ie 

a n d se v e ra l o th e rs w e re a p p e a lin g a th re e - 

ju d g e d is tr ic t c o u rt ru l in g th a t sh e w a s n o t 

d e p r iv e d o f  h e r c o n s titu t io n a l r ig h ts u n d e r th e 

F o u rte e n th A m e n d m e n t b y  C o n n e c tic u t’ s la w  

re q u ir in g a $ 6 0 f i l in g  f i le  a s a p re c o n d it io n fo r  

o b ta in in g a d iv o rc e .

F o llo w in g o ra l a rg u m e n ts in  B o d d ie o n D e

c e m b e r 8 , 1 9 6 9 , th e Ju s tic e s v o te d to re v e rse 

e v e n th o u g h , a s H a rla n n o te d , th e m a jo r ity d id  

n o t a g re e o n a s in g le th e o ry fo r  re a c h in g th a t 

re su lt. H a rla n u n d e rto o k th e a ss ig n m e n t o f  

d ra f t in g a n a rro w o p in io n , in v a lid a tin g th e f i l 

in g - fe e s re q u ire m e n t, in  c o n ju n c tio n w ith  th e 

o n e h e w a s w o rk in g o n fo r  S a n k s . H is sh o rt 

o p in io n re l ie d o n a d isc u ss io n o f  th e D u e P ro c

e ss C la u se in  h is d ra f t fo r  S a n k s , b a s ic a lly e x

te n d in g i t  in  B o d d ie . F o u r Ju s tic e s s ig n e d o n to 

h is d ra f t, w h ile B re n n a n a n d M a rsh a ll jo in e d 

b u t w ith  a c o n c u rre n c e , a s in  S a n k s , e x p la in in g 

th e ir v ie w  th a t B o d d ie c o u ld a lte rn a tiv e ly b e 

d isp o se d u n d e r th e E q u a l P ro te c tio n C la u se . 

B re n n a n w a n te d to  g o m u c h fa r th e r th a n H a r

la n in  h o ld in g th a t in d ig e n ts a re c o n s titu t io n a lly 

g u a ra n te e d a c c e ss to  ju d ic ia l p ro c e e d in g s in  a l l 

c irc u m sta n c e s . B y  c o n tra s t, B la c k c o u n te re d in

a p ro p o se d d isse n t th a t n o p ro v is io n in th e 

F o u rte e n th A m e n d m e n t g u a ra n te e d in d ig e n ts 

a c c e ss to  c iv i l  p ro c e e d in g s .

A t  th e C o u rt’ s la s t sc h e d u le d c o n fe re n c e fo r  

th e T e rm , w h e n B la c k re q u e s te d th a t S a n k s b e 

c a rr ie d o v e r to th e n e x t T e rm , H a rla n su g

g e s te d th a t B o d d ie a s w e ll b e c a rr ie d o v e r. T h a t 

w a s a p p ro p r ia te , h e th o u g h t, s in c e h is o p in io n 

in  B o d d ie d re w  h e a v ily o n  th e a n a ly s is in  S a n k s . 

O th e r Ju s tic e s u rg e d h im  to  re v ise B o d d ie so 

th a t i t  c o u ld s ta n d in d e p e n d e n tly o f  S a n k s a n d 

s ti l l c o m e d o w n . B u t, th e n e x t d a y , a t th e 

su g g e s tio n o f  C h ie f Ju s tic e B u rg e r, th e c o n fe r

e n c e a g re e d to  c a rry B o d d ie o v e r. T h e fo l lo w 

in g T e rm , a f te r h e a r in g re a rg u m e n ts o n N o

v e m b e r 1 7 ,1 9 7 0 , H a rla n re su m e d w o rk  o n h is 

o p in io n , w h ic h w a s f in a l ly  a n n o u n c e d in  e a r ly 

M a rc h 1 9 7 1 . In  l in e w ith  h is o r ig in a l c irc u la

t io n , H a rla n re v e rse d th e lo w e r c o u rt o n d u e 

p ro c e ss g ro u n d s . D o u g la s a n d B re n n a n f i le d  

c o n c u rr in g o p in io n s , w h ile B la c k s to o d a lo n e 

w ith  h is d isse n t.5 7

In  th re e o th e r c a se s , H a rla n w ith h e ld o p in

io n s b e c a u se th e Ju s tic e s w e re so sp l i t th a t, a s a 

c o m p ro m ise , th e y a g re e d to a v o id a d d re ss in g 

d iv is iv e issu e s .5 8 In  o n e , th e Ju s tic e s o r ig in a lly  

d e c id e d to re v e rse a n o b sc e n ity c o n v ic tio n in  

R e d ru p v . N e w Y o rk .5 9 T h e c o n fe re n c e v o te w a s 

to  d o so o n th e b a s is o f  a sc ie n te r re q u ire m e n t 

fo r su c h p ro se c u tio n s , th a t is , re q u ir in g th e 

g o v e rn m e n t to sh o w th a t d e fe n d a n ts c h a rg e d 

w ith “ p a n d e r in g”  a n d se ll in g a lle g e d ly “ o b

sc e n e”  m a te r ia ls k n e w th a t th e m a te r ia ls w e re 

in d e e d o b sc e n e . A ss ig n e d to  p re p a re th e C o u rt’ s 

o p in io n , F o rta s w ro te a d ra f t th a t re v e rse d th e 

lo w e r c o u rt b a se d o n th e s ta te’ s fa i lu re to  a p p ly 

a sc ie n te r re q u ire m e n t, w h ic h h e d e e m e d c o n

s titu t io n a lly re q u ire d . H a rla n p ro m p tly c irc u

la te d a d isse n tin g o p in io n , w h ile  B re n n a n c irc u

la te d a lo n g m e m o ra n d u m in d ic a tin g th a t h e 

w o u ld re a c h F o rta s’ s re su lt b u t u p o n d if fe re n t 

sc ie n te r g ro u n d s . A s p o s t-c o n fe re n c e d e lib e ra

t io n s c o n tin u e d i t  b e c a m e a p p a re n t th a t a m a

jo r i ty  w a s u n a b le to a g re e o n a c o n s titu t io n a l 

d e f in it io n o f  sc ie n te r . In  o rd e r to  d isp o se o f  th e 

c a se , a m a jo r ity d e c id e d to  re s t i ts re v e rsa l o n 

th e o b sc e n ity o f  th e m a te r ia ls . T h e a rg u m e n t 

w a s m a d e in  a b r ie f p e r c u r ia m o p in io n th a t 

a v o id e d th e sc ie n te r issu e . In s te a d o f  h is p ro

p o se d d isse n t, H a rla n issu e d a b r ie fe r o n e c r it i 

c iz in g th e m a jo r ity’ s h a n d lin g o f  R e d ru p a n d 

o th e r s im ila r c a se s .6 0
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T h e  W a r r e n  C o u r t  G r o u p  p h o to g r a p h  fo r  th e 1 9 6 3  T e r m  s h o w s  ( fr o m  le f t  to  r ig h t , s e a te d ) : T o m  C la r k , H u g o  L . B la c k , 

E a r l  W a r r e n , W illia m  O .  D o u g la s ,  J o h n  M a r s h a ll  H a r la n ;  ( s ta n d in g ) B y r o n  W h ite , W illia m  B r e n n a n , P o tte r  S te w a r t , 

a n d  A r th u r  G o ld b e r g .

F in a lly , a s p re v io u s ly n o te d , in  th e a b se n c e 

o f  F o rta s’ s su c c e sso r d u r in g th e 1 9 6 9 T e rm th e 

Ju s tic e s sp li t fo u r- to - fo u r in  a n u m b e r o f  c a se s 

a n d w e re fo rc e d to  c a rry th e m to  th e n e x t T e rm . TSRQPONMLKJIHGFEDCBA
U n ite d S ta te s v . W h ite w a s o n e o f  th e se c a se s . 

W h ite c a m e b e fo re th e C o u rt o n a p e tit io n fo r  

c e rt io ra r i f ro m  th e fe d e ra l g o v e rn m e n t. T h e 

lo w e r c o u rt h a d c o n s tru e d th e la n d m a rk ru l in g  

in  K a tz v . U n ite d S ta te s ,6 1 re q u ir in g p o lic e to  

o b ta in se a rc h w a rra n ts b e fo re u n d e rta k in g w ire

ta p s , to  h a v e o v e rru le d a n e a r l ie r d e c is io n in  O n 

L e e v . U n ite d S ta te s .6 2 O n L e e h e ld th a t th ird - 

p a rty e le c tro n ic m o n ito r in g o f c o n v e rsa tio n s , 

w ith  th e c o n se n t o f  o n e o f  th e p a rtic ip a n ts , fe l l  

o u ts id e o f th e sc o p e o f th e F o u rth A m e n d

m e n t’ s w a rra n t re q u ire m e n t. A n d O n L e e in 

d e e d b o re o n Ja m e s W h ite’ s c o n v ic tio n fo r  

se ll in g n a rc o tic s . W h ite w a s c o n v ic te d , in  p a rt, 

o n in c r im in a tin g s ta te m e n ts h e m a d e to a p o

l ic e in fo rm e r w h o c a rr ie d a c o n c e a le d ra d io 

tra n sm itte r th a t e n a b le d p o lic e to re c o rd h is 

c o n v e rsa tio n s . A t  h is tr ia l, W h ite’ s re c o rd e d

c o n v e rsa tio n s w e re in tro d u c e d a s e v id e n c e a g a in s t 

h im . H is a tto rn e y a rg u e d th a t th o se in c r im in a t

in g  c o n v e rsa tio n s sh o u ld b e e x c lu d e d in  l ig h t  o f  

K a tz . O n a p p e a l, a fe d e ra l a p p e lla te c o u rt 

a g re e d w ith  th e g o v e rn m e n t in  i ts ru l in g th a t 

K a tz h a d o v e rtu rn e d su b s i le n t io O n L e e .

B e s id e s th e q u e s tio n o f w h e th e r K a tz 

o v e rtu rn e d O n L e e , h o w e v e r, f ro m  th e b r ie fs 

a n d o ra l a rg u m e n ts in  W h ite i t  a p p e a re d th a t 

th e e a v e sd ro p p in g to o k p la c e p r io r to  th e ru l in g  

in  K a tz . A n d  th a t ra ise d a d if fe re n t a n d p ro b

le m a tic issu e . In  D e s is t v . U n ite d S ta te s 6 2 th e 

C o u rt h a d d e c lin e d to a p p ly K a tz re tro a c tiv e ly 

to c a se s a r is in g f ro m  e le c tro n ic su rv e il la n c e 

th a t o c c u rre d p r io r to K a tz’ s c o m in g d o w n . 

G iv e n th e c irc u m sta n c e s in  W h ite’ s c a se , K a tz 

w a s n o t d ire c tly c o n tro l l in g a n d , H a rla n n o te d , 

th e Ju s tic e s v o te d to d ism iss W h ite .6 4 In  l in e 

w ith  th a t v o te , Ju s tic e W h ite c irc u la te d a p e r 

c u r ia m o p in io n . C h ie f Ju s tic e B u rg e r, S te w a rt, 

a n d B re n n a n s ig n e d o n . B la c k c irc u la te d a n 

o p in io n c o n c u rr in g in  th e re su lt, b a se d o n h is
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d isse n t in  TSRQPONMLKJIHGFEDCBAK a tz , y e t re ite ra tin g h is p o s it io n th a t 

a ll  c o n s titu t io n a l ru l in g s o u g h t to  b e fu l ly  re tro

a c tiv e .6 5 H a rla n a n d D o u g la s a g re e d w ith  B la c k 

o n th e issu e o f  re tro a c tiv ity a n d e a c h issu e d h is 

o w n d isse n tin g o p in io n . W h ile n o t fo rm a lly  

jo in in g  H a rla n’ s c irc u la tio n , M a rsh a ll s id e d w ith  

h im  d u r in g c o n fe re n c e . T h u s , th e C o u rt w a s 

sp li t fo u r- to - fo u r o n th e m e rits o f  th e c a se a n d 

fo u r- to - fo u r o n  th e re tro a c tiv ity q u e s tio n . C o n

se q u e n tly , th e y a g re e d to  h e a r re a rg u m e n ts . In  

th e e n d , C h ie f Ju s tic e B u rg e r a n d S te w a rt, 

a lo n g w ith  F o rta s’ s su c c e sso r, B la c k m u n , jo in e d 

W h ite’ s o p in io n , re v e rs in g th e lo w e r c o u rt a n d 

re a f f irm in g O n L e e . B la c k a n d B re n n a n c o n

c u rre d in  th e re su lt, w h ile  D o u g la s , H a rla n , a n d 

M a rsh a ll p u b lish e d se p a ra te d isse n tin g o p in

io n s .6 6

I l l

O p in io n s a n n o u n c in g th e C o u rt’ s d e c is io n s 

a re th e m o st d if f ic u lt  to  p ro d u c e b e c a u se th e y 

re p re se n t a c o lle c tiv e ju d g m e n t a n d m u st c o m

m a n d th e su p p o rt o f  a t le a s t fo u r o th e r Ju s tic e s . 

B e c a u se a ll v o te s a re te n ta tiv e u n ti l f in a l o p in

io n s c o m e d o w n , Ju s tic e s o f te n n e g o tia te th e 

la n g u a g e o f  p ro p o se d o p in io n s fo r  th e C o u rt. 

A t  t im e s th e y m u st a c c e p t m in o r e d ito r ia l a n d , 

so m e tim e s , e v e n m a jo r su b s ta n tiv e c h a n g e s in  

o rd e r to h o ld o n to a n o p in io n fo r th e C o u rt. 

W rit in g  th e C o u rt’ s o p in io n , a s H o lm e s p u t i t ,  

re q u ire s th a t a “ ju d g e c a n d a n c e th e sw o rd 

d a n c e ; th a t is h e c a n ju s ti fy  a n o b v io u s re su lt 

w ith o u t s te p p in g o n e ith e r b la d e o f  o p p o s in g 

fa l la c ie s .” 6 7 In  c o n n e c tio n w ith  h is w rit in g  a s

s ig n m e n ts , H a rla n w ith h e ld se v e ra l in it ia l  c ir 

c u la tio n s d u e to  v a r io u s d e v e lo p m e n ts d u r in g 

p o s t-c o n fe re n c e d e lib e ra tio n s th a t fu r th e r re

v e a l th e d y n a m ic s o f  th e C o u rt a s a c o lle g ia l 

in s ti tu t io n .

T w o o f  H a rla n’ s u n p u b lish e d c irc u la tio n s , 

a c tu a lly w ritte n p r io r to o p in io n a ss ig n m e n ts , 

a m a sse d m a jo r it ie s a n d le d to  h is a u th o rsh ip o f  

th e C o u rt’ s o p in io n in  fo u r c a se s . U n ite d S ta te s 

v . B ro sn a n a n d B a n k o f A m e r ic a v . U n ite d 

S ta te s ,6 8 p re se n te d a n in te rc irc u it c o n f l ic t o v e r 

w h e th e r fe d e ra l ta x  l ie n s m ig h t b e e x tin g u ish e d 

in  s ta te c o u rt p ro c e e d in g s , re g a rd le ss o f  w h e th e r 

th e fe d e ra l g o v e rn m e n t w a s a p a rty to th e 

p ro c e e d in g s . In  B ro sn a n , th e C o u rt o f  A p p e a ls 

fo r  th e T h ird  C irc u it h e ld th a t th e g o v e rn m e n t’ s 

l ie n  c o u ld b e e x tin g u ish e d , d e sp ite th e a b se n c e

o f  th e fe d e ra l g o v e rn m e n t’ s p a rtic ip a tio n in  a 

s ta te c o u rt’ s p ro c e e d in g s . B y c o n tra s t, th e 

N in th C irc u it ru le d th e o th e r w a y in  B a n k o f 

A m e r ic a .

B re a k in g f iv e - to - fo u r a t c o n fe re n c e , a b a re 

m a jo r ity v o te d to  a f f irm  B ro sn a n a n d to  re v e rse 

B a n k o f A m e r ic a . A fte rw a rd s , b u t b e fo re d ra f ts 

c irc u la te d , W h itta k e r a b a n d o n e d th e m a jo r ity 

in  B ro sn a n . H e d id so in  a c irc u la tio n d is tin

g u ish in g th e tw o c a se s a n d e x p la in in g w h y  h e 

th o u g h t b o th sh o u ld b e re v e rse d . T h a t a lso 

m e a n t th e re n o lo n g e r w a s a m a jo r ity a g re e in g 

o n a s in g le th e o ry fo r  d e c id in g b o th c a se s . A t  

b e s t, o n ly  a p lu ra l i ty  a p p e a re d p re p a re d to  jo in  

a n o p in io n fo r th e C o u rt. H a rla n , w h o re

sp e c te d th e tra d it io n o f  in s ti tu t io n a l o p in io n s 

fo r  th e C o u rt’ s d e c is io n s , w a s d is tu rb e d b y  th is 

d e v e lo p m e n t. A n d  in  re sp o n se to  W h itta k e r’ s 

m e m o ra n d u m , H a rla n c irc u la te d o n e o f h is 

o w n . B e s id e s re b u tt in g th e d is tin c tio n d ra w n b y  

W h itta k e r , h e p re sse d h is a rg u m e n t fo r  re v e rs

in g th e g o v e rn m e n t’ s p o s it io n in  b o th c a se s . 

W h itta k e r , in  tu rn , w a s m o v e d to re c o n s id e r 

a n d c h a n g e h is v o te in  B ro sn a n b a c k to  a f f irm 

in g  th e lo w e r c o u rt. H a rla n th e n a ssu m e d th e 

ta sk o f  w rit in g  th e C o u rt’ s o p in io n o n th e b a s is 

o f  h is u n p u b lish e d m e m o ra n d u m .

In  tw o o th e r c o m p a n io n c a se s , T .I .M .E ., 

In c . v . U n ite d S ta te s a n d D a v id so n T ra n s fe r &  

S to ra g e C o ., In c . v . U n ite d S ta te s ,6 9 H a rla n’ s 

c irc u la te d d ra f t a lso a m a sse d a m a jo r ity . B o th 

o f  th e se c a se s in v o lv e d c h a lle n g e s to  fe d e ra l a p

p e lla te c o u rt h o ld in g s th a t sh ip p e rs o f  g o o d s b y  

c e rt i f ie d c o m m o n c a rr ie rs h a d c a u se to  re c o v e r 

c h a rg e s p a id o n th e b a s is o f  ta r i f fs se t b y  th e 

In te rs ta te C o m m e rc e C o m m iss io n b e c a u se th e 

ta r i f fs w e re u n re a so n a b ly h ig h . F o llo w in g o ra l 

a rg u m e n ts in  th o se c a se s , th e Ju s tic e s v o te d s ix - 

to - th re e to re v e rse , w ith  B la c k , D o u g la s , a n d 

C la rk v o tin g to  a f f irm . T h e m a jo r ity a p p e a re d 

to a g re e th a t th e c a se s w e re c o n tro l le d b y  a n 

e a r l ie r ru l in g , M o n ta n a -D a k o ta U ti l i t ie s  C o . v . 

N o r th w e s te rn P u b l ic S e rv ic e .7 0 C h ie f Ju s tic e 

W a rre n , h o w e v e r, w a s so m e w h a t u n c e rta in a b o u t 

h is v o te , a s w a s D o u g la s . B o th w a n te d to  a w a it 

a c irc u la tio n b e fo re f irm ly  c o m m itt in g th e ir 

v o te s . G iv e n th e sp li t a n d th e in d e c is io n o f  tw o  

Ju s tic e s (o n e in  th e m a jo r ity a n d o n e in  th e m i

n o r ity ) , i t  w a s d e c id e d th a t th e c a se s sh o u ld b e 

h a n d e d d o w n w ith  a b r ie f  p e r c u r ia m o p in io n , 

d isp o s in g o f th e m o n th e b a s is o f  M o n ta n a - 

D a k o ta .
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B e tw e e n 1 9 6 3  a n d  1 9 6 7  tw o  c h a n g e s o c c u r r e d  o n  th e  W a r r e n  C o u r t : A b e  F o r ta s ( s ta n d in g , le f t ) r e p la c e d  A r th u r  

G o ld b e r g  in  1 9 6 5  a n d  T h u r g o o d  M a r s h a ll ( s ta n d in g , r ig h t ) r e p la c e d  T o m  C la r k  in  1 9 6 7 .

S h o rtly a f te r c o n fe re n c e , th o u g h , Ju s tic e 

B la c k c irc u la te d a le n g th y m e m o ra n d u m , a rg u

in g th a t TSRQPONMLKJIHGFEDCBAM o n ta n a -D a k o ta w a s n o t c o n tro l l in g 

a n d th a t le g is la tiv e h is to ry s tro n g ly su p p o rte d 

a f f irm in g th e lo w e r c o u rts . W a rre n a n d W h it

ta k e r w e re w o n o v e r b y  th a t a rg u m e n t a n d , in  

c o n tra s t to th e o r ig in a l v o te , th e re w e re n o w 

f iv e  v o te s fo r  a n a f f irm a n c e . B la c k’ s m e m o ra n

d u m n e v e rth e le ss tro u b le d H a rla n . F ro m h is  

re se a rc h , h e c o n c lu d e d , l ik e  B la c k , th a t M o n

ta n a -D a k o ta w a s n o t c o n tro l l in g . S ti l l , u n lik e 

B la c k , h e m a in ta in e d th a t th e c o u rts b e lo w 

sh o u ld b e re v e rse d . A c c o rd in g ly , h e c irc u la te d 

a m e m o ra n d u m , a g re e in g w ith  B la c k’ s a n a ly s is 

c A M o n ta n a -D a k o ta b m t d isa g re e in g w ith  h is re

su lt. O n c e c o m m itte d to re v e rs in g , a n d th e n 

u n c o m m itte d b y B la c k’ s a n a ly s is , W h itta k e r 

a g a in re v e r te d to  re v e rs in g th e lo w e r c o u rt o n 

th e b a s is o f H a rla n’ s a n a ly s is . S u b se q u e n tly , 

H a rla n re v ise d h is m e m o ra n d u m a s th e o p in io n 

fo r  th e C o u rt. B la c k re w o rk e d h is d ra f t w h ic h , 

jo in e d b y W a rre n , D o u g la s , a n d C la rk , w a s

p u b lish e d a s a d isse n t.

Ju s tic e H a rla n a lso w ith h e ld th ir te e n o p in

io n s d ra f te d in  c o n n e c tio n w ith  h is a ss ig n m e n t 

to  p re p a re a n o p in io n fo r  th e C o u rt. H e d id  so 

fo r a n u m b e r o f  re a so n s . In  o n e u n u su a l c a se , 

W h ite le y v . W a rd e n o f W y o m in g S ta te P e n ite n

t ia r y ^ H a rla n n o t o n ly  u n d e rto o k to  w rite fo r  

th e C o u rt b u t p re p a re d a c o n c u rr in g o p in io n a s 

w e ll! In  a c c o rd w ith  th e c o n fe re n c e v o te , h e 

c irc u la te d a n o p in io n o rd e r in g th e re le a se o f  a 

s ta te p r iso n e r o n fe d e ra l h a b e a s c o rp u s g ro u n d s , 

b e c a u se e v id e n c e in tro d u c e d a t tr ia l  w a s se iz e d 

a f te r a n a rre s t th a t fe l l sh o rt o f th e re q u ire

m e n ts o f  th e F o u rth A m e n d m e n t. H a rla n a lso 

p re p a re d a se p a ra te m e m o ra n d u m e x p la in in g 

h is c o n tin u e d d isa g re e m e n t w ith  th e C o u rt’ s 

w a te rsh e d ru l in g e x te n d in g th e “ e x c lu s io n a ry 

ru le”  to th e s ta te s in  M a p p v . O h io .7 2 U n lik e 

B re n n a n , w h o o n c e w ro te a n o p in io n fo r th e 

C o u rt a n d a d d e d a se p a ra te c o n c u rr in g o p in io n 

in  th e sa m e c a se ,7 3 H a rla n la te r su p p re sse d h is 

se p a ra te o p in io n .
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In  l ig h t o f  c r it ic ism s o f  p ro p o se d o p in io n s , 

H a rla n w a s o c c a s io n a lly p e rsu a d e d to  w ith h o ld 

h is in it ia l  c irc u la tio n s a n d to  su b s ta n tia l ly re v ise 

h is o p in io n fo r  th e C o u rt.7 4 In  th e 1 9 6 6 T e rm , 

fo r  in s ta n c e , th e C o u rt a g re e d to  d e c id e tw o  im 

p o rta n t F if th  A m e n d m e n t c a se s , TSRQPONMLKJIHGFEDCBAM a rc h e tt i v . 

U n ite d S ta te s a n d G ro sso v . U n ite d S ta te s .1 5 

B o th ra ise d q u e s tio n s a b o u t w h e th e r re q u ir in g 

g a m b le rs to  re g is te r w ith  th e In te rn a l R e v e n u e 

S e rv ic e ( IR S ), a n d to  p a y o c c u p a tio n a l ta x e s o n 

th e ir g a m b lin g e a rn in g s , v io la te d th e F if th  

A m e n d m e n t’ s g u a ra n te e a g a in s t se lf - in c r im i

n a tio n . B y  re g is te r in g w ith  th e IR S , g a m b le rs 

b e c a m e o p e n to  s ta te a n d fe d e ra l p ro se c u tio n s 

fo r  e n g a g in g in  o rg a n iz e d g a m b lin g , a n d th u s to  

in c r im in a te th e m se lv e s .

A ss ig n e d to w rite th e C o u rt’ s o p in io n in  

M a rc h e tt i a n d G ro sso , H a rla n in it ia l ly  c irc u

la te d d ra f ts th a t w o u ld h a v e o v e rtu rn e d th e re g

is tra tio n a n d o c c u p a tio n a l ta x p ro v is io n s b u t 

u p h e ld e x c ise ta x e s o n g a m b le rs . In  re sp o n se , 

W h ite , C la rk , a n d W a rre n c irc u la te d se p a ra te 

o p in io n s d isse n tin g f ro m  M a rc h e tt i a n d c o n c u r

r in g  in  G ro sso . B y  c o n tra s t, D o u g la s , jo in e d b y  

B la c k , a n d B re n n a n , a lo n g w ith  F o rta s , w e re 

w il l in g  to  jo in  in  M a rc h e tt i i f  H a rla n re v ise d h is 

o p in io n . T h e y , a la s , sh a rp ly d isa g re e d w ith  h is 

o p in io n fo r  G ro sso . H a rla n th u s c o n fro n te d th e 

p ro sp e c t o f  h a v in g n o so lid m a jo r ity b a c k e ith e r 

o f  h is c irc u la tio n s .

O n M a rc h e tt i , H a rla n w a s in c l in e d to a c

c o m m o d a te th e o th e rs . B re n n a n m a d e i t  so m e

w h a t e a s ie r fo r  h im  to  d o so . O n re c e iv in g h is 

d ra f t, B re n n a n w ro te b a c k :

I  th in k  y o u r c o n c lu s io n is  fu l ly  su p p o r te d 

w ith o u t th a t p a r t o f  y o u r P a r t I I I . . .  I  e x p e c t, 

h o w e v e r , th a t y o u ’  d  r a th e r n o t o m it th a t p o r

t io n . C o u ld y o u s to p a t P a r t I I I  a t  p a g e 1 0 , 

a n d m a k e a  n e w se c t io n IV b e g in n in g w ith th e 

[ n e x t]  fu l l  p a ra g ra p h ... . I f so , I  c o u ld f i le  a  

c o n c u r re n c e s ta t in g th a t I  jo in  th e ju d g m e n t 

o f  r e v e r sa l fo r  th e r e a so n s e x p re sse d in  P a r ts 

I ,  I I ,  IV  a n d V  o f y o u r o p in io n .7 6

D o u g la s , h o w e v e r, im m e d ia te ly c irc u la te d a 

c o n c u rre n c e fo r M a rc h e tt i a n d a d isse n tin g 

o p in io n fo r G ro sso . A lth o u g h B re n n a n p re

fe rre d th e se d ra f ts , h e th o u g h t i t  w ise r to  try  to  

h e a d o f f  a m a jo r d isp u te w ith in  th e m a jo r ity . 

“ Is th e re a n y th in g a b o u t P a rts I , I I ,  IV  a n d V  

w h ic h y o u c a n’ t  jo in ?”  h e a sk e d D o u g la s , e m

p h a s iz in g th a t “ i t  m ig h t b e h e lp fu l o n  th is p r ic k ly  

p ro b le m i f  w e c o u ld jo in  a s m u c h a s p o ss ib le o f  

w h a t Jo h n h a s w ritte n .” 7 7 B la c k , th e se n io r 

a sso c ia te , w h o a ss ig n e d th e o p in io n to  H a rla n , 

a g re e d . B u t h e to ld  H a rla n : “ W ith  m y  c o n s titu

t io n a l b e lie fs I  c o u ld n o t p o ss ib ly a g re e w ith  a n y 

p a rt o f  su b d iv iso n I I I  o f  y o u r o p in io n e x c e p t th e 

n e x t to  th e la s t se n te n c e in  th e la s t p a ra g ra p h .” 7 8 

A fte r th in k in g i t o v e r fo r tw o d a y s , H a rla n 

o f fe re d a c o m p ro m ise :7 9

B e c a u se o f  th e fa c t th a t y o u , B il l  D o u g la s 

a n d B il l  B re n n a n fe e l so s tr o n g ly th a t P a r t I I I  

o f  m y o p in io n in  th is c a se c o n ta in s im p l ic a

t io n s th a t w e re n e v e r in te n d e d o n m y p a r t- 

n a m e fy th a t th e ta x in g p o w e r m a y in  so m e 

c ir c u m s ta n c e s o v e r r id e th e p ro te c t io n s a f

fo rd e d b y th e F if th  A m e n d m e n t p r iv i le g e— I  

h a v e d e c id e d to d e le te th a t se c t io n o f m y 

o p in io n , a n d a m r e c ir c u la t in g a c c o rd in g ly .

W ith  h is re v ise d d ra f t o f  M a rc h e tt i , H a rla n 

h u n g o n to  a b a re m a jo r ity  b u t s ti l l  w a s a lo n e o n 

G ro sso . E a c h o f  th e d ra f ts o f fe re d b y  D o u g la s 

a n d B re n n a n e m p lo y e d , in  d if fe re n t w a y s , th e 

“ re q u ire d re c o rd s”  d o c tr in e . W h ite th e n se n t a 

m e m o ra n d u m to  th e o th e r c h a m b e rs , p o in tin g 

o u t th a t th e “ re q u ire d re c o rd s”  d o c tr in e w a s 

n e ith e r b r ie fe d n o r a rg u e d b y  c o u n se l b e fo re 

th e C o u rt. I t m ig h t b e b e s t, h e su g g e s te d , 

th e re fo re to  h e a r re a rg u m e n ts . H a rla n a g re e d 

a n d w ro te B la c k :8 0

la m  fa c e d w ith  th e u n u su a l e x p e r ie n c e o f 

h a v in g to  w ith d ra w  f r o m  th e o p in io n w h ic h I  

p re p a re d fo r  th e C o u r t in  th is c a se u n d e ry o u r 

a ss ig n m e n t. I  in te n d to  p ro p o se a t  n e x t T h u rs

d a y’s C o n fe re n c e th a t th is c a se , a n d a lso N o . 

1 8 1 , G ro sso v . U n ite d S ta te s , b e se t fo r  r e

a rg u m e n t n e x t T e rm , a s su g g e s te d b y  B ro th e r 

W h ite in  h is se p a ra te o p in io n , d isse n t in g in  

M a rc h e tt i , a n d c o n c u r r in g in th e J u d g m e n tin 

G ro sso .

T h e p ro p o sa l w a s a c c e p te d a n d , a f te r re a rg u

m e n ts , H a rla n re su m e d fu r th e r re v is io n s o f  h is 

d ra f ts in  b o th c a se s . N o t o n ly  d id  h e su c c e e d in  

h o ld in g o n to h is o p in io n a ss ig n m e n ts , b u t H a r

la n g a th e re d th e v o te s o f  se v e n o th e r Ju s tic e s , 

le a v in g o n ly  W a rre n d isse n tin g in M a rc h e tt i a n d 

G ro sso .^

S o m e tim e s , H a rla n w a s u n w il l in g  to y ie ld



3 8 JO U R N A L 1 9 9 1

a n d , a f te r lo s in g h is o p in io n a ss ig n m e n t, w a s 

fo rc e d to  f i le  a d isse n tin g o p in io n .8 2 S u c h w e re 

th e c irc u m sta n c e s b e h in d th e o p in io n a n n o u n c e d 

in  TSRQPONMLKJIHGFEDCBAO ’ C a lla h a n v . P a rk e r .9 3 Ja m e s O ’ C a lla h a n , 

a so ld ie r s ta tio n e d in  H a w a ii, w a s tr ie d a n d c o n

v ic te d in  c o u rt-m a rtia l fo r , w h ile o n a n e v e n in g 

p a ss , b re a k in g in to a H o n o lu lu h o te l a n d a t

te m p tin g to  ra p e a y o u n g w o m a n . O ’ C a lla h a n 

so u g h t a w rit  o f  h a b e a s c o rp u s , c o n te n d in g th a t 

u n d e r th e S ix th A m e n d m e n t h e w a s e n tit le d to  

a tr ia l  in  c iv i l  c o u rts a n d th a t h is a lle g e d c r im e s 

w e re n o t se rv ic e -c o n n e c te d , a n d h e n c e b e y o n d 

th e ju r isd ic t io n o f  c o u rts -m a rtia l. W h e n a fe d

e ra l d is tr ic t c o u rt re je c te d h is c la im s , h e a p

p e a le d to  th e S u p re m e C o u rt.

A fte r o ra l a rg u m e n ts in  O ’ C a lla h a n , th e 

Ju s tic e s v o te d s ix - to - th re e to a f f irm  th e lo w e r 

c o u rt. B la c k , D o u g la s , a n d M a rsh a ll v o te d to  

re v e rse . C h ie f Ju s tic e W a rre n a ss ig n e d th e 

o p in io n to H a rla n , w h o in  t im e c irc u la te d a n 

o p in io n b ro a d ly su s ta in in g c o u rt-m a rtia l ju r is

d ic tio n o v e r m ili ta ry p e rso n n e l. H is d ra f t, 

h o w e v e r, g a th e re d th e v o te s o n ly  o f  S te w a rt a n d 

W h ite . D o u g la s c irc u la te d a sh a rp d isse n t, 

w h ic h B la c k jo in e d . W a rre n , B re n n a n , a n d 

F o rta s , m o re o v e r, c o n c lu d e d th a t th e y c o u ld 

n o t jo in  H a rla n’ s p ro p o se d o p in io n . F o r h is 

p a rt, F o rta s so u g h t n a rro w e r g ro u n d s o n w h ic h 

h e m ig h t c o n c u r in  th e re su lt. B u t, in  th e e n d , 

h e to o  p re p a re d a d isse n t, sh o rtly b e fo re re s ig n

in g f ro m  th e C o u rt. W ith  th e Ju s tic e s so d i

v id e d , H a rla n g a v e u p h is a ss ig n m e n t a n d th e 

c a se w a s re a ss ig n e d to D o u g la s . H a rla n la te r 

m o d if ie d h is d ra f t a n d f i le d i t a s a d isse n t, 

jo in e d b y  S te w a rt a n d W h ite .

A s  in  O ’ C a lla h a n , th e re w e re o th e r c a se s in  

w h ic h H a rla n w a s le f t  w ith  l i t t le  ro o m  to  n e g o

t ia te d u e to  o th e r Ju s tic e s sw itc h in g th e ir v o te s . 

H a rla n’ s p ro p o se d o p in io n fo r  th e C o u rt th u s 

b e c a m e a d isse n tin g o p in io n in  A rm s tro n g v . 

U n ite d S ta te s .9 4 C e c il A rm stro n g so u g h t ju s t 

c o m p e n sa tio n f ro m  th e fe d e ra l g o v e rn m e n t, a s 

g u a ra n te e d b y th e F if th  A m e n d m e n t, fo r i ts 

ta k in g o f l ie n s th a t h e p o sse sse d o n c e rta in 

u n c o m p le te d b o a t h u lls a n d o th e r b u ild in g 

m a te r ia ls . B u t th e C o u rt o f  C la im s h e ld th a t 

A rm stro n g h a d fa i le d to e s ta b lish h is c la im  to  

th e l ie n s , a n d th e re fo re w a s n o t e n tit le d to  c o m

p e n sa tio n .

O n a p p e a l to  th e C o u rt, s ix  Ju s tic e s v o te d to  

re je c t th e lo w e r c o u rt’ s c o n c lu s io n th a t A rm 

s tro n g h a d n e v e r h a d l ie n s o n th e p ro p e rty .

H o w e v e r, th e m a jo r ity a lso a g re e d th a t th e re 

h a d b e e n c o n s titu t io n a l “ ta k in g o f  p ro p e rty”  

u n d e r th e F if th  A m e n d m e n t. A ss ig n e d b y  C h ie f 

Ju s tic e W a rre n to d ra f t th e C o u rt’ s o p in io n in  

A rm s tro n g , H a rla n in  d u e c o u rse c irc u la te d a 

d ra f t. B y  th e t im e h e d id  so , th o u g h , W a rre n , 

D o u g la s , a n d S te w a rt h a d c h a n g e d th e ir m in d s . 

T h e y n o w  to o k th e p o s it io n th a t th e re w a s a n 

u n c o n s titu t io n a l ta k in g o f  p ro p e rty . A lo n g  w ith  

th e th re e Ju s tic e s o r ig in a lly in  th e m in o r ity a t 

c o n fe re n c e , a n e w m a jo r ity th u s e m e rg e d fo r  

re v e rs in g th e lo w e r c o u rt o n c o n s titu t io n a l 

g ro u n d s . B la c k w a s re a ss ig n e d th e o p in io n fo r  

th e C o u rt a n d H a rla n tu rn e d h is d ra f t in to a 

d isse n t, w h ic h F ra n k fu r te r a n d C la rk jo in e d .

IV

A s a n e le m e n t o f  ju d ic ia l s tra te g y d u r in g 

p o s t-c o n fe re n c e d e lib e ra tio n s , H a rla n o c c a s io n

a lly  c irc u la te d p ro p o se d c o n c u rr in g o p in io n s in  

o rd e r to  try  to  m o v e th e m a jo r ity c lo se r to  h is 

v ie w s. L ik e  o th e r Ju s tic e s , h e la te r su p p re sse d 

h is d ra f ts i f  th e a u th o r o f  th e C o u rt’ s o p in io n 

a c c o m m o d a te d h im  a n d h e sa w n o p o in t in  

f i l in g  a se p a ra te c o n c u rre n c e .8 5 A  c o u p le o f  e x

a m p le s f ro m  h is u n p u b lish e d o p in io n s e x e m

p lify  H a rla n’ s ta c tic s a n d p ra c tic e .

A ss ig n e d to  w rite  th e C o u rt’ s o p in io n in  th e 

c o n tro v e rs ia l “ sc h o o l p ra y e r”  c a se o f  E n g e l v . 

V ita le ,8 6  Ju s tic e B la c k in it ia l ly  c irc u la te d a d ra f t 

th a t c re a te d p ro b le m s fo r  th e o th e rs , in c lu d in g 

H a rla n . H is  p ro p o se d o p in io n w a s sw e e p in g in  

s tr ik in g d o w n th e N e w Y o rk  S ta te R e g e n ts’  

n o n d e n o m in a tio n a l p ra y e r, w h ic h p u b lic sc h o o l 

c h ild re n w e re re q u ire d to re c ite a t th e b e g in

n in g o f  e a c h sc h o o l d a y . A c c o rd in g to B la c k , 

th e la w  w a s u n c o n s titu t io n a l in  th re e re sp e c ts : 

(1 ) i t w a s a n o f f ic ia l g o v e rn m e n t-sa n c tio n e d 

sc h o o l p ra y e r; (2 ) i t  c o n s titu te d a n e n d o rse

m e n t b y  th e s ta te o f  o n e k in d  o f  re l ig io n o v e r 

a n o th e r ; a n d (3 ) i t  a id e d re l ig io n w ith  ta x fu n d s 

a n d , th e re fo re , ra n a fo u l o f  th e C o u rt’ s e a r l ie r 

ru l in g s .8 7

T h e b re a d th o f  B la c k’ s o p in io n m o v e d H a rla n 

to p re p a re a n d c irc u la te a sh o rt c o n c u rre n c e . 

H e a g re e d th a t th e R e g e n ts’  p ra y e r w a s “ in 

c o m p a tib le w ith  th e c o n s titu t io n a l p r in c ip le o f  

g o v e rn m e n ta l a lo o fn e ss f ro m  re l ig io u s a f fa irs ,”  

b u t a d d e d th a t,

I  se e n o th in g in  th e d e c is io n r e a c h e d h e re
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th a t l ie s u n e a s i ly a g a in s t th e fa c t th a t sc h o o l 

c h i ld re n a n d o th e rs e x p re ss r e v e re n c e fo r  o u r 

c o u n tr y b y  r e c i t in g  r e l ig jo u s p h ra se s c o n ta in e d in  

su c h h is to r ic a l d o c u m e n ts a s th e D e c la ra t io n o f 

In d e p e n d e n c e o r  b y s in g in g o ff ic ia l ly  e sp o u se d 

a n th e m s w h ic h in c lu d e p ro fe ss io n s o f fa i th  in  a  

S u p re m e B e in g o r  a g a in s t th e fa c t th a t th e re 

a re m a n y m a n ife s ta t io n s in  o u r  p u b l ic l i fe  o f 

b e l ie f in G o d . S u c h p a tr io t ic o r  c e re m o n ia l 

o c c a s io n s b e a r n o t r u e r e se m b la n c e to th e 

u n q u e s t io n e d r e l ig io u s e x e rc ise , ta k in g th e fo rm  

o f a d ir e c t e n tre a ty fo r  d iv in e a ss is ta n c e , th a t 

th is c a se p re se n ts .

W e a re , o f c o u rse , a “ r e l ig io u s p e o p le ,” . . . . I t  

is  th a t v e ry fa c t , in d e e d , w h ic h th e fo u n d a t io n o f 

th e w a ll  o f  se p a ra t io n b u i l t b y th e C o n s t i tu t io n 

b e tw e e n c h u rc h a n d s ta te , a ssu r in g to e v e ry 

p e rso n in  th e la n d th e r ig h t to  w o rsh ip o r  n o t 

w o rsh ip a c c o rd in g to  h is c o n sc ie n c e , f r e e o f a l l  

o ff ic ia l r e s tr a in ts a n d p re ssu re s , d ir e c t o r  in d i

r e c t, w h e th e r b y w a y o f g o v e m m e n ta l ly e s ta b

l is h e d r e l ig io u s fo rm s o r c u rb s o n r e l ig io u s 

p ra c t ic e s .

R e c o g n iz in g th e h ig h m o tiv e s w h ic h p ro m p te d 

th e R e g e n ts’  P ra y e r , I  m u s t, w ith a l l  h u m il i ty , 

c o n c lu d e th a t i ts o ff ic ia l u se in  th e sc h o o lr o o m 

b re a c h e s ih e w a ll  o f  se p a ra t io n . O n th is b a s is I  

c o n c u r in  th e ju d g m e n t o f th e C o u r t .8 8

W h e n th e c o n fe re n c e la te r d isc u sse d B la c k’ s 

p ro p o se d o p in io n , th e re re m a in e d a m a jo r ity 

fo r s tr ik in g d o w n N e w  Y o rk ’ s la w . B u t o n ly  

th re e o th e rs (W a rre n , B re n n a n , a n d C la rk ) 

w e re p re p a re d to  jo in  in  h is o p in io n . B e c a u se 

th e C o u rt’ s ru l in g  w a s b o u n d to  fu r th e r fu e l th e 

“ sc h o o l p ra y e r”  c o n tro v e rsy a n d B la c k’ s d ra f t 

h a d th e su p p o rt o f  o n ly  a p lu ra l i ty , S te w a rt su g

g e s te d th a t i t  m ig h t b e w ise to c a rry th e c a se 

o v e r fo r  re a rg u m e n t. In  th a t w a y , p e rh a p s , a 

m a jo r ity m ig h t b e m a rsh a lle d in  su p p o rt o f  a n 

o p in io n fo r  th e C o u rt’ s d e c is io n . A t  th a t su g

g e s tio n , h o w e v e r, H a rla n in d ic a te d a w il l in g 

n e ss to  jo in  B la c k’ s o p in io n i f  i t  w e re m o re 

n a rro w ly d ra w n . B la c k a g re e d to a c c o m m o

d a te H a rla n’ s , a s w e ll a s D o u g la s’ s , su g g e s te d 

c h a n g e s , a n d H a rla n w ith d re w  h is c o n c u rre n c e .

Ju s tic e H a rla n’ s p ro p o se d c o n c u rre n c e s in  

n in e o th e r c a se s8 9 su c c e e d e d in  g e tt in g h is 

v ie w s in c o rp o ra te d in  th e C o u rt’ s o p in io n a n d 

h e th e re a f te r w ith h e ld th e m ,9 0 o r s im p ly f i le d  a 

b r ie f s ta te m e n t c o n c u rr in g in  th e re su lt.9 1 In  

J o h n so n v . N e w J e rse y ,9 2 , fo r  in s ta n c e , th e W a rre n

C o u rt l im ite d th e re tro a c tiv e a p p lic a tio n o f  i ts 

c o n tro v e rs ia l ru l in g in  M ira n d a v . A r izo n a ,9 3 

w h ic h c a m e d o w n ju s t o n e w e e k b e fo re J o h n so n . 

W h e n J o h n so n w a s in it ia l ly  d isc u sse d in  c o n

fe re n c e , a m a jo r ity a g re e d to l im it  M ira n d a ’ s , 

a p p lic a tio n to  a ll  p e n d in g , n o n -f in a l c a se s a t th e 

t im e M ira n d a  w a s h a n d e d d o w n . S u b se q u e n tly , 

C h ie f Ju s tic e W a rre n c irc u la te d a n o p in io n th a t 

s tru c k H a rla n a s to o b ro a d a n d in v it in g  c o u n t

le ss a p p e a ls . A c c o rd in g ly , h e c irc u la te d a n 

o p in io n s ta tin g th a t h e w o u ld fu r th e r re s tr ic t 

M ira n d a ’ s , re tro a c tiv ity to o n ly  th o se c a se s in 

v o lv in g  c o n fe ss io n s ta k e n a f te r th e d a y M ira n d a 

w a s a n n o u n c e d , o n  Ju n e 1 3 ,1 9 6 6 . S e v e ra l d a y s 

a f te r h is d ra f t c irc u la te d , th e Ju s tic e s a g a in 

d isc u sse d o th e r c a se s p e n d in g th e C o u rt’ s a n

n o u n c e m e n t o f  M ira n d a . A t  th a t t im e , a m a jo r

i ty  su p p o rte d H a rla n’ s p o s it io n . R a th e r th a n 

re a ss ig n th e o p in io n to  H a rla n , W a rre n a g re e d 

to re w r ite h is o p in io n fo r th e C o u rt. H a rla n 

a b a n d o n e d h is c irc u la tio n in  fa v o r o f  p u b lish in g 

a b r ie f  c a v e a t re ite ra tin g h is v ie w  th a t “ th e n e w 

c o n s titu t io n a l ru le s p ro m u lg a te d in  [M ir a n d a  

a n d i ts c o m p a n io n c a se s ] a re b o th u n ju s tif ie d 

a n d u n w ise .” 9 4

A lth o u g h p e rsu a d in g a m a jo r ity to  a c c o m

m o d a te h is p o s it io n , H a rla n w a s n o t a lw a y s sa t

is f ie d . E v e n th o u g h th e a u th o r o f  th e C o u rt’ s 

o p in io n m e t h is d e m a n d s , H a rla n a t t im e s w e n t 

a h e a d a n y w a y w ith  th e p u b lic a tio n o f  a c o n c u r

r in g  o p in io n , a lb e it su b s ta n tia l ly re v ise d in  l ig h t 

o f  th e re v is io n s m a d e in  th e m a jo r ity’ s o p in

io n .9 5 T h e d e lib e ra tio n s b e h in d th e C o u rt’ s re

v e rsa l o f  th e g o v e rn m e n t’ s d e n ia l o f  c o n sc ie n

t io u s-o b je c to r s ta tu s to  th e w o rld - fa m o u s a n d 

c o n tro v e rs ia l b o x e r, M u h a m m a d A li,  fu r th e r 

i l lu m in a te H a rla n’ s se n se o f  ju s tic e , d e fe re n c e 

to  p re c e d e n ts , a n d m e tic u lo u s a tte n tio n to  d e

ta i ls . A li ’ s c a se ,9 6 m o re o v e r, w a s h ig h ly  c o m

p le x a n d w id e ly  p u b lic iz e d a s a sy m b o l o f  th e 

tro u b le d 1 9 6 0 s w h e n o p p o s it io n to  th e V ie tn a m 

W a r s te a d ily m o u n te d a n d ra c ia l d iv is io n s c o n

t in u e d to  b itte r ly  d iv id e th e c o u n try .

In 1 9 6 6 , A li,  w h o tw o y e a rs e a r l ie r h a d 

c h a n g e d h is n a m e f ro m  C a ss iu s C la y a n d b e

c o m e a B la c k M u s lim , re fu se d in d u c tio n in to  

th e A rm y . H e c la im e d e x e m p tio n f ro m  m ili ta ry  

se rv ic e o n th e g ro u n d th a t, a s a B la c k M u s lim , 

h e w a s a c o n sc ie n tio u s o b je c to r . In  h is w o rd s , 

“ I  a m a m e m b e r o f  th e M u s lim s a n d w e d o n o t 

g o to  w a r u n le ss th e y a re d e c la re d b y  A lla h  h im 

se lf .”  A c c o rd in g to h is re l ig io u s b e lie fs , A li



4 0 JO U R N A L 1 9 9 1

w o u ld f ig h t o n ly in a “ H o ly  w a r”  a n d B la c k 

M u s lim s d id  n o t c o n s id e r th e w a r in  V ie tn a m to  

b e th a t.

T h e g o v e rn m e n t, h o w e v e r, d e n ie d A li ’ s s ta tu s 

a s a c o n sc ie n tio u s o b je c to r o n th re e g ro u n d s . 

F irs t, h e d id n o t q u a lify u n d e r th e re l ig io u s 

e x e m p tio n p ro v is io n o f  th e M ili ta ry  S e rv ic e A c t  

b e c a u se h e o b je c te d to f ig h tin g o n ly in  c e rta in 

k in d s o f  w a rs . A s a se le c tiv e c o n sc ie n tio u s-o b

je c to r , A li  w a s n o t e n tit le d to e x e m p tio n . S e c

o n d , th e g o v e rn m e n t d e e m e d A li ’ s o b je c tio n s 

to  b e p r im a r i ly p e rso n a l a n d p o lit ic a l, n o t re l i

g io u s . F in a lly , d ra f t b ro a d o f f ic ia ls d o u b te d th e 

s in c e r ity o f A li ’ s re l ig io u s c la im s . A  fe d e ra l 

d is tr ic t c o u rt u p h e ld th e g o v e rn m e n t’ s p o s it io n 

a n d se n te n c e d A li  to  f iv e  y e a rs in  p r iso n . A fte r  

a c o u rt o f  a p p e a ls a f f irm e d h is c o n v ic tio n , A li  

a p p e a le d to th e S u p re m e C o u rt.

D u rin g o ra l a rg u m e n ts o n M o n d a y , A p r i l  

1 9 ,1 9 7 0 , S o lic ito r G e n e ra l E rw in N . G risw o ld 

a rg u e d th e g o v e rn m e n t’ s c a se . A lth o u g h h e 

c o n c e d e d th a t th e re w e re p ro b le m s w ith th e 

g ro u n d s o n w h ic h th e g o v e rn m e n t h a d d e n ie d

A li  e x e m p tio n f ro m  th e d ra f t, G risw o ld p e rsu a

s iv e ly a rg u e d th a t A li  w a s p ro p e r ly d e n ie d e x

e m p tio n a s a se le c tiv e c o n sc ie n tio u s o b je c to r . 

A  m a jo r ity o f  th e C o u rt a p p e a re d to  a g re e w ith  

G risw o ld w h e n th e Ju s tic e s m e t in  c o n fe re n c e 

o n F r id a y , A p r i l  2 3 . W ith  M a rsh a ll re c u s in g 

h im se lf , th e v o te w e n t f iv e - to - th re e fo r a f f irm 

in g  th e lo w e r c o u rt. S h o rtly th e re a f te r , o n M a y  

3 , C h ie f Ju s tic e B u rg e r a ss ig n e d H a rla n to  p re

p a re a n o p in io n fo r  th e C o u rt.9 7

B e fo re se tt in g a b o u t d ra f t in g a n o p in io n , 

H a rla n d e v o te d c o n s id e ra b le t im e to s tu d y in g 

th e re c o rd . A s h e re a d i t a n d le a rn e d m o re 

a b o u t th e B la c k M u s lim  re l ig io n , h e b e c a m e 

c o n v in c e d th a t A li  w a s n o t a “ se le c tiv e”  c o n sc i

e n tio u s o b je c to r a f te r a ll. H a rla n fo u n d A li ’ s 

re l ig io u s b e lie fs to  b e su b s ta n tia l ly l ik e  th o se o f  

o th e r c o n sc ie n tio u s o b je c to rs o f  d if fe re n t fa ith s 

w h o h a d re c e iv e d d ra f t e x e m p tio n s . T h e re w a s 

a lso a p re c e d e n t fo r g ra n tin g A li ’ s c la im a n d 

re v e rs in g th e lo w e r c o u rt. A li ’ s c la im s , h e c o n

c lu d e d , w e re b a s ic a lly th e sa m e a s th o se o f  

A n th o n y S ic u re lla , a m e m b e r o f  th e Je h o v a h’ saZYXWVUTSRQPONMLKJIHGFEDCBA

M o h a m m e d A li  is  p ic tu r e d  a t le f t a t  a  p r e ss c o n fe r e n c e fo r  h is b o x in g  m a tc h  a g a in s t O sc a r B o n a v e n a in  1 9 7 0 . J u s t ic e 

H a r la n  c ir c u la te d  a  m e m o r a n d u m  to  h is b r e th r e n  in  1 9 6 6 su p p o r t in g  A li ’ s c la im  th a t  b e c a u se o f  h is  b e l ie f in  th e B la c k  

M u s lim  r e l ig io n  h e h a d  th e  r ig h t  to  a n  e x e m p t io n f r o m  m il i ta r y  se r v ic e a s a  c o n sc ie n t io u s o b je c to r . I n  d o in g  so , H a r la n  

sh o w e d a  c h a n g e o f  h e a r t , fo r  h e h a d  b e e n a ss ig n e d to  w r ite  th e m a jo r i ty  o p in io n b a se d o n  h is b e l ie f th a t  A li  w a s a  

“ s e le c t iv e”  c o n s c ie n t io u s  o b je c to r  a n d  th e r e fo r e  in e lig ib le  fo r  e x e m p t io n .
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W itn e sse s , w h o h a d so u g h t e x e m p tio n d u r in g 

th e K o re a n w a r. S ic u re lla c la im e d th a t h is re l i

g io u s b e lie fs p e rm itte d h im  to  f ig h t  o n ly  “ in  th e 

in te re s ts o f  d e fe n d in g K in g d o m In te re s ts , o u r 

p re a c h in g w o rk , o u r m e e tin g s , o u rfe l lo w  b re th

re n a n d s is te rs a n d o u r p ro p e rty a g a in s t a t

ta c k .” 9 8 M o re o v e r, th e C o u rt u p h e ld S ic u re l la’ s 

c la im  to  e x e m p tio n f ro m  th e d ra f t.9 9

H a rla n th u s p re p a re d a n d c irc u la te d a m e m o

ra n d u m se tt in g fo r th  h is n e w p o s it io n a n d w h y  

h e h a d se tt le d o n re v e rs in g th e lo w e r c o u rt, 

in s te a d o f a f f irm in g a s h e a n d th e m a jo r ity 

v o te d a t c o n fe re n c e . B re n n a n a n d S te w a rt, tw o  

o f th e th re e in th e m in o r ity a t c o n fe re n c e , 

a g re e d to  jo in  h is m e m o ra n d u m i f  i t  b e c a m e th e 

o p in io n fo r  th e C o u rt. D o u g la s , a n o th e r w h o 

h a d v o te d to  re v e rse , c o n tin u e d to  b e lie v e th a t 

A li  w a s, in d e e d , a se le c tiv e c o n sc ie n tio u s o b je c

to r . S ti l l ,  h e a g re e d to  v o te fo r  a re v e rsa l b a se d 

o n h is v ie w  o f  th e F irs t A m e n d m e n t’ s g u a ra n te e 

fo r  re l ig io u s f re e d o m , a s h e h a d s ta te d in  d is

se n tin g o p in io n s in  e a r l ie r c o n sc ie n tio u s o b je c

to r c a se s .1 0 0 T h e o th e r fo u r Ju s tic e s (B u rg e r, 

B la c k , B la c k m u n , a n d W h ite ) v o te d to a f f irm  

A li ’ s c o n v ic tio n a n d , H a rla n n o te d ,1 0 1 w e re re

lu c ta n t to  g o a s fa r a s h e . T h e y d isa g re e d w ith  

h im  a b o u t w h e th e r th e re w a s n o “ b a s is in  fa c t”  

fo r  c o n c lu d in g th a t A li ’ s o b je c tio n s to  f ig h tin g  

w e re “ se le c tiv e .”  W ith  th e Ju s tic e s b a s ic a lly 

sp li t fo u r- to - fo u r , H a rla n re w o rk e d h is o p in io n 

in  th e h o p e o f  p e rsu a d in g o n e m o re to  s id e w ith  

h im . H is re v ise d d ra f t w o u ld h a v e re v e rse d 

A li ’ s c o n v ic tio n b a se d o n a n a n a ly s is o f  p r io r 

ru l in g s w h ic h , h e a rg u e d , in d ic a te d th a t th e 

“ b a s is in  fa c t”  te s t sh o u ld n o t b e a p p lie d w ith  

fu l l  r ig o r in  A li ’ s c a se . H is re c irc u la tio n fa i le d 

to  a ttra c t a f i f th  v o te , h o w e v e r.

L a te in  T e rm , th e Ju s tic e s fa c e d th e u n

h a p p y p ro sp e c t o f  A li ’ s c a se g o in g d o w n a s a n 

a f f irm a n c e b y  a n e q u a lly -d iv id e d C o u rt. A t  th a t 

p o in t, S te w a rt su g g e s te d a c o m p ro m ise : a re

v e rsa l b a se d o n th e fa c t th a t th e g o v e rn m e n t 

h a d d e p a rte d f ro m  th e re a so n s o r ig in a lly  g iv e n 

fo r  d e n y in g a n e x e m p tio n to  A li  in  i ts b r ie fs a n d 

o ra l a rg u m e n ts b e fo re th e C o u rt. B e fo re th e 

C o u rt, th e g o v e rn m e n t c o n c e d e d th a t i ts f irs t 

tw o  g ro u n d s w e re in v a lid  a n d th a t i ts th ird - th e 

s in c e r ity o f A li ’ s re l ig io u s b e lie fs -h a d b e e n 

e rro n e o u s ly c o n s id e re d in  th e f irs t p la c e . S te

w a rt’ s su g g e s tio n m e t w ith  g e n e ra l a p p ro v a l 

a n d a p p e a re d p re fe ra b le to th e a lte rn a tiv e o f  

h a n d in g d o w n a n a f f irm a n c e b y a n e q u a lly -

d iv id e d C o u rt, S te w a rt, th e re a f te r , c irc u la te d a TSRQPONMLKJIHGFEDCBA
p e r c u r ia m o p in io n w h ic h c o m m a n d e d th e C o u rt, 

w ith o u t e v e n a s in g le d isse n t. W ith d ra w in g h is 

tw o e a r l ie r c irc u la tio n s , H a rla n f i le d a o n e 

p a ra g ra p h s ta te m e n t c o n c u rr in g in  th e re su lt 

b a se d o n S ic u re l la .™2

F in a lly , in  tw o  c a se s H a rla n c irc u la te d c o n

c u rre n c e s b u t, a s p o s t-c o n fe re n c e d e lib e ra tio n s 

e v o lv e d , w ith d re w th e m in fa v o r o f jo in in g  

a n o th e r’ s d isse n tin g o p in io n .1 0 3 T h e m o st in 

te re s tin g o f  th e se in v o lv e d th e W a rre n C o u rt’ s 

re sp o n se to c h a lle n g e s to th e E ise n h o w e r a d

m in is tra tio n’ s im p o s it io n o f  re s tr ic t io n s o n th e 

r ig h t to  tra v e l a b ro a d . T w o p a ssp o rt c a se s in  

th e 1 9 5 7 T e rm ra ise d im p o rta n t y e t d is tin c t 

q u e s tio n s . T h e w id e ly  p u b lic iz e d c a se o f  K e n t v . 

D u lle s™  ̂c h a lle n g e d th e s ta tu to ry a n d c o n s titu

t io n a l a u th o r ity o f  th e S e c re ta ry o f  S ta te to  issu e 

re g u la tio n s d e n y in g A m e ric a n c it iz e n s p a ss

p o rts o n  th e g ro u n d th a t th e y w e re C o m m u n is ts 

o r a d h e re d to  th e C o m m u n is t P a rty l in e . T h e 

o th e r, D a y to n v . D u lle s ,1 0 5 p o se d th e q u e s tio n 

o f  w h e th e r in d iv id u a ls c o u ld b e c o n s titu t io n a lly 

d e n ie d p a ssp o rts b a se d o n in fo rm a tio n c o n

ta in e d in  g o v e rn m e n t f i le s b u t n o t m a d e a v a il

a b le to  th e m . In  b o th c a se s , lo w e r c o u rts u p h e ld 

th e g o v e rn m e n t’ s p o s it io n .

D u rin g c o n fe re n c e d isc u ss io n o f  K e n t a n d 

D a y to n , a b a re m a jo r ity se tt le d o n re v e rs in g th e 

lo w e r c o u rt in  K e n t. C h ie f Ju s tic e W a rre n w a s 

jo in e d b y B la c k , F ra n k fu r te r , D o u g la s , a n d 

B re n n a n . T h e m a jo r ity fo r  a re v e rsa l in  D a y to n 

w a s la rg e r d u e to  th e fa c t th a t H a rla n a n d W h it

ta k e r s id e d w ith  K e n fs m a jo r ity th e re . L a te r , 

D o u g la s w a s a ss ig n e d b y  W a rre n th e ta sk o f  

w rit in g  o p in io n s fo r th e C o u rt in  b o th c a se s . 

B e c a u se c o n fe re n c e v o te s a re a lw a y s te n ta tiv e 

u n ti l o p in io n s c o m e d o w n o n “ O p in io n D a y s ,”  

D o u g la s fa c e d th e v e x in g ta sk o f  w rit in g  o p in

io n s th a t h e ld o n  to  th e m a jo r it ie s in  b o th c a se s , 

e sp e c ia l ly th e b a re m a jo r ity in  K e n t. I ro n ic a lly , 

w h e n h is d ra f ts c irc u la te d , th e se v e n -m e m b e r 

m a jo r ity in  D a y to n , in s te a d o f  th e b a re m a jo r ity 

in  K e n t, b e g a n to  c o m e a p a rt.

Ju s tic e F ra n k fu r te r , a lo n g w ith  th e o th e rs in  

th e m a jo r ity , s ig n e d o n  to  th e d ra f t in  K e n t. B u t, 

F ra n k f i ir te r re fu se d to  jo in  D o u g la s’ s d ra f t in  

D a y to n o n th e g ro u n d th a t h e n o w  fe lt th a t, in  

l ig h t  o f  th e h o ld in g in  K e n t, i t  w a s u n n e c e ssa ry 

fo r th e C o u rt to a d d re ss th e c o n s titu t io n a l 

q u e s tio n p re se n te d in  D a y to n . H a rla n a g re e d 

a n d c irc u la te d a p ro p o se d c o n c u rr in g o p in io n
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in D a y to n . W h itta k e r w a s p e rsu a d e d a n d , a b a n

d o n in g th e c o n fe re n c e m a jo r ity in  D a y to n , jo in e d 

H a rla n .

In  re sp o n se to th e se a la rm in g d e fe c tio n s , 

D o u g la s p ro m p tly re c a s t h is p ro p o se d D a y to n 

o p in io n , d isp o s in g o f  i t  o n th e b a s is o f  K e n t a n d 

d e c lin in g to  re a c h th e c o n s titu t io n a l issu e s p o se d . 

W h e n D o u g la s’ s re v ise d d ra f t re a c h e d F ra n k

fu r te r’ s c h a m b e rs , “ F .F .”  w a s p le a se d . H e 

a g re e d to  sw itc h b a c k to fo rm  a m a jo r ity fo r  a 

re v e rsa l in  D a y to n . D o u g la s th e re b y se c u re d 

b a re m a jo r it ie s in  b o th c a se s .

D u rin g th e fo l lo w in g  w e e k s w h e n D o u g la s 

c irc u la te d fu r th e r d ra f ts in  K e n t a n d D a y to n , 

o n e o f  th e d isse n te rs , Ju s tic e C la rk , c irc u la te d 

le n g th y d isse n tin g o p in io n s in  b o th c a se s . A s 

P re s id e n t T ru m a n’ s fo rm e r A tto rn e y G e n e ra l, 

h e h a d n o d o u b t th a t th e g o v e rn m e n t h a d b o th 

s ta tu to ry a u th o r ity a n d c o n s titu t io n a l p o w e r to  

d e n y p a ssp o rts to  C o m u n is ts a n d C o m m u n is t- 

sy m p a th iz e rs . In  re sp o n se to h is c irc u la te d 

d isse n t in  K e n t, H a rla n su g g e s te d th a t C la rk 

e lim in a te d isc u ss io n o f  th e C o n stitu t io n a l issu e 

b e c a u se D o u g la s’ s re v ise d d ra f t fo r  th e m a jo r ity 

h a d n o t re a c h e d i t . C la rk a g re e d to  d o so , a n d 

H a rla n w ith d re w  h is p ro p o se d c o n c u rr in g o p in

io n in  o rd e r to  jo in  C la rk’ s d isse n t in  D a y to n 

a n d K e n t.

N

D isse n tin g o p in io n s , in  th e w o rd s o f  C h ie f 

Ju s tic e C h a r le s E v e n s H u g h e s , w h o ra re ly w ro te 

th e m , a p p e a l “ to  th e b ro o d in g sp ir i t o f  th e la w , 

to  th e in te l l ig e n c e o f  a fu tu re d a y , w h e n a la te r 

d e c is io n m a y p o ss ib ly c o rre c t th e e rro r in to  

w h ic h th e d isse n tin g ju d g e b e lie v e s th e C o u rt to  

h a v e b e e n b e tra y e d .” 1 0 6 D isse n tin g o p in io n s 

a re a w a y o f  u n d e rc u tt in g th e m a jo r ity’ s d e c i

s io n a n d th e re a so n in g in  i ts o p in io n . T h e th re a t 

o f  o n e , th e re fo re , m a y b e u se fu l fo r a Ju s tic e 

try in g to p e rsu a d e th e m a jo r ity to n a rro w i ts 

h o ld in g o r  to  to n e d o w n so m e o f  th e la n g u a g e in  

i ts p ro p o se d o p in io n . E v e n m o re d ra m a tic a l ly 

p ro p o se d d isse n ts m a y m o v e th e m a jo r ity to  

e n tire ly re c o n s id e r i ts p o s it io n . H a rla n p re

se rv e d in  h is c o lle c te d o p in io n s th re e (o u t o f  

fo u r) u n p u b lish e d d isse n ts1 0 7 th a t, a f te r c o n

tr ib u tin g to a re c a s tin g o f  th e m a jo r ity’ s o p in

io n s , h e d e c id e d to  th e n a b a n d o n .1 0 8

D u rin g th e 1 9 6 2 T e rm , H a rla n su c c e e d e d 

w ith  a c irc u la te d d isse n t in  n o t o n ly  g e tt in g h is

v ie w s a c c o m m o d a te d b u t in  tu rn in g th e C o u rt 

a ro u n d o n i ts d isp o s it io n o f  a c a se . In  F lo r id a  

L im e &  A v o c a d o G ro w e rs , In c . v . P a u l,1 0 9 

W h ite in it ia l ly  c irc u la te d a p ro p o se d o p in io n 

fo r  th e c o u rt w h ic h re s te d o n fe d e ra l p re e m p

t io n  g ro u n d s . B la c k , D o u g la s , a n d C la rk a g re e d 

w ith  h im . B u t S te w a rt re sp o n d e d w ith  a c o n

c u rre n c e w h ic h  to o k  issu e w ith  W h ite’ s p re e m p

t io n a n a ly s is a n d re a c h e d th e sa m e re su lts o n 

th e b a s is o f th e C o m m e rc e C la u se . H a rla n 

a g re e d w ith  S te w a rt’ s tre a tm e n t o f  th e p re e m p

t io n issu e . Y e t, h e d isa g re e d w ith  h is c o n te n

t io n  th a t, o n th e fa c ts in  th e re c o rd , th e re w a s a 

v io la tio n o f  th e C o m m e rc e C la u se . M o re o v e r, 

h e c irc u la te d a d isse n tin g o p in io n to  th e o th e r 

c h a m b e rs . F o llo w in g th e se e x c h a n g e s B re n n a n 

se n t o u t a p ro p o se d d isse n t o f  h is o w n . I t  d e a lt 

w ith  th e p re e m p tio n issu e a t g re a t le n g th a n d 

in c o rp o ra te d H a rla n’ s v ie w s o n th e C o m m e rc e 

C la u se . T h a t p ro m p te d H a rla n a n d S te w a rt to  

a b a n d o n th e ir o p in io n s in  fa v o r o f  B re n n a n’ s . 

D e lib e ra tio n s , h o w e v e r, so o n to o k a n e w tw is t 

w h e n W a rre n a n d G o ld b e rg a g re e d to jo in  

B re n n a n a s w e ll. W ith  th e se tu rn o f  e v e n ts , 

B re n n a n c o m m a n d e d a b a re m a jo r ity a n d W h ite 

w ro te fo r  th e d isse n te rs .

O n o th e r o c c a s io n s , H a rla n c irc u la te d b u t 

la te r su p p re sse d d isse n ts d u e to s ig n in g o n to  

a n o th e r’ s in s te a d . H e p re se rv e d fo u r su c h 

u n p u b lish e d o p in io n s in  h is b o u n d v o lu m e s.1 1 0 

O n e o f  th e se , L a m b e r t v . C a li fo rn ia ,1 1 1 ra ise d a 

c h a lle n g e to  th e c o n s titu t io n a li ty o f  a L o s A n g e le s 

c ity  o rd in a n c e m a k in g i t  a fe lo n y o f fe n se fo r  a 

c o n v ic te d fe lo n to re m a in in  th e c ity  fo r  m o re 

th a n f iv e  d a y s w ith o u t re g is te r in g w ith  th e p o

l ic e .

V irg in ia L a m b e rt, a c o n v ic te d fe lo n , a p

p e a le d h e r c o n v ic tio n fo r  fa i l in g  to  re g is te r w ith  

th e L A P D . O n a p p e a l, th e Ju s tic e s h e a rd o ra l 

a rg u m e n ts d u r in g th e 1 9 5 6 T e rm  a n d , th e n , c a r

r ie d th e c a se o v e r fo r  tw o  d a y s o f  re a rg u m e n ts , 

o n O c to b e r 1 6 a n d 1 7 ,1 9 5 7 . A t  c o n fe re n c e th e 

v o te w a s u n a n im o u s ly to  re v e rse . C h ie f Ju s tic e 

W a rre n a ss ig n e d th e o p in io n to D o u g la s . H is 

in it ia l d ra f t s tru c k th e c ity ’ s o rd in a n c e u n d e r 

th e F o u rte e n th A m e n d m e n t o n  th e g ro u n d th a t 

th e p h ra se “ p u n ish a b le a s a fe lo n y”  w a s to o 

v a g u e to su s ta in a c r im in a l c o n v ic tio n . B u t, 

D o u g la s’ s in it ia l  d ra f t fa i le d to  w in  th e su p p o rt 

o f  e v e n a m a jo r ity o f  th e Ju s tic e s , a n d so h e re

d ra f te d i t ,  sh a rp ly n a rro w in g th e b a s is fo r  o v e r

tu rn in g L a m b e rt’ s c o n v ic tio n .
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S h e r m a n M in to n  ( le f t )  r e t ir e d  f r o m  th e C o u r t  in  O c to b e r 1 9 5 6 , a n d  S ta n le y R e e d ( r ig h t )  r e t ir e d  fo u r  m o n th s la te r .  

T h e ir  d e p a r tu r e  e r o d e d a m a jo r i ty  th a t  u p h e ld  c o u r ts -m a r t ia l  ju r isd ic t io n  in  th e r e h e a r in g  o f  tw o  c a se s in v o lv in g  

m il i ta r y  w iv e s w h o  a l le g e d y k i l le d  th e ir  h u sb a n d s w h ile  s ta t io n e d a b r o a d . D e m o n s t r a t in g h is f le x ib i l i ty ,  H a r la n ,  w h o  

h a d  b e e n in  th e m a jo r i ty  w h e n th e C o u r t  f i r s t  d e c id e d th e c a se s , c h a n g e d h is m in d  w h e n th e c a se s w e r e r e a r g u e d .

D o u g la s’ s re v ise d o p in io n in  TSRQPONMLKJIHGFEDCBAL a m b e r t , w h ic h 

e v e n tu a lly w a s a d o p te d a n d p u b lish e d ,1 1 2 h e ld 

th a t L o s A n g e le s’ s o rd in a n c e w a s in v a lid a s 

a p p lie d to  a p e rso n “ w h o h a s n o a c tu a l k n o w l

e d g e o f h is d u ty to re g is te r , a n d w h e re n o 

sh o w in g is m a d e o f th e p ro b a b il i ty o f su c h 

k n o w le d g e .”  B y  th e t im e h is re v ise d o p in io n 

c irc u la te d , h o w e v e r, H a rla n h a d c o n c lu d e d th a t 

th e o rd in a n c e c o u ld c o n s titu t io n a lly a p p ly to  

c o n v ic te d fe lo n s , e v e n i f  th e y h a d n o k n o w le d g e 

o f th e ir d u ty to re g is te r . B e fo re h is d isse n t 

c irc u la te d , F ra n k fu r te r b e a t h im  to th e p u n c h 

w ith  o n e o f h is o w n . W ith h o ld in g h is d ra f t, 

H a rla n jo in e d F ra n k fu r te r’ s d isse n t, a s d id  

W h itta k e r ; H a ro ld B u rto n se p a ra te ly n o te d h is 

o w n d isse n t. D o u g la s’ s o p in io n fo r  th e C o u rt, 

o r ig in a lly  w ritte n fo r  a u n a n im o u s C o u rt, th u s 

e n d e d u p a s a n o p in io n fo r  o n ly  a b a re m a jo r ity .

V I

R e f le c tio n , d e d ic a tio n , a n d c a n d o r le d Ju s

t ic e H a rla n a t t im e s to  c h a n g e h is m in d o n th e 

d isp o s it io n o f c a se s a n d th e d e v e lo p m e n t o f  

la w . O c c a s io n a lly , h e e v e n p a in s ta k in g ly e x

p la in e d p u b lic ly  h is sh if t in  p o s it io n s o n d e c id e d 

c a se s .1 1 3 T h e “ C a se s o f  th e M u rd e r in g W ife s ,” 1 1 4 

a s Ju s tic e F ra n k fu r te r re fe rre d to  th e m , a re i l 

lu s tra tiv e o f  H a rla n’ s o p e n m in d e d n e ss , f ra n k

n e ss , a n d c o n s ta n t c o n c e rn w ith  d e c id in g o n ly  

th e issu e s a t h a n d , ra th e r th a n o v e r-re a c h in g in  

c o n s titu t io n a l a d ju d ic ia tio n .

B o th c a se s , R e id v . C o v e r t1 1 5 a n d K in se l la 

v . K ru e g e r ,1 1 6 in v o lv e d w o m e n w h o a lle g e d ly 

k il le d  th e ir h u sb a n d s w h ile s ta tio n e d a b ro a d in  

th e m ili ta ry . T h e y ra ise d th e issu e o f  th e c o n s ti

tu t io n a li ty o f  su b je c tin g c iv i l ia n s l iv in g  a b ro a d 

w ith  m ili ta ry  p e rso n n e l to  c o u rts -m a rtia l u n d e r 

th e U n ifo rm  C o d e o f  M ili ta ry  Ju s tic e , w h ic h d id  

n o t e x te n d th e sa m e g u a ra n te e s a s th o se in  th e 

B il l  o f R ig h ts fo r c r im in a l tr ia ls . W h e n th e 

C o u rt in it ia l ly  d isc u sse d th e c a se s a t c o n fe re n c e 

d u r in g th e 1 9 5 5 T e rm , th e v o te w e n t f iv e - to - 

fo u r to h o ld th a t th e ju r isd ic t io n o f c o u rts - 

m a rtia l e x p ire d w h e n th e w o m e n w e re tra n s

fe rre d to  p e n a l in s ti tu t io n s in  th e U n ite d S ta te s , 

a n d th a t th e w o m e n w e re e n tit le d to  p ro te c tio n 

o f  th e g u a ra n te e s o f  th e B il l  o f  R ig h ts .

F o llo w in g th a t c o n fe re n c e v o te , C h ie f Ju s

t ic e W a rre n to o k th e o p in io n a ss ig n m e n t fo r
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h im se lf . B u t, sh o rtly a f te rw a rd s , Ju s tic e R e e d 

c h a n g e d h is v o te , a n d a n e w m a jo r ity e m e rg e d 

fo r  d e c id in g th e c a se s in  th e w a y o th e r th a n h a d 

b e e n a g re e d o n a t c o n fe re n c e . Ju s tic e C la rk 

w a s re a ss ig n e d re sp o n s ib i l i ty fo r  w rit in g  o p in

io n s in  b o th c a se s . L a te r , H a rla n jo in e d C la rk’ s 

o p in io n fo r  th e C o u rt h o ld in g th a t th e w o m e n 

c o u ld b e tr ie d u n d e r m ili ta ry  la w . F ra n k fu r te r 

f i le d a n o p in io n e x p re ss in g h is re se rv a tio n s 

a b o u t th e C o u rt’ s ru l in g ,1 1 7 a n d W a rre n , B la c k , 

a n d D o u g la s d isse n te d .1 1 8

T h e n e x t T e rm , h o w e v e r, H a rla n jo in e d th e 

th re e d isse n te rs in  p re ss in g fo r a re c o n s id e ra

t io n  TSRQPONMLKJIHGFEDCBAo iR e id a n d K in se l la . C irc u m sta n c e s , th e n , 

c h a n g e d ra th e r u n e x p e c te d ly a n d d ra m a tic a l ly 

w ith in  th e C o u rt. O n O c to b e r 1 5 ,1 9 5 6 , Ju s tic e 

S h e rm a n M in to n , w h o h a d v o te d w ith  th e m a

jo r i ty  in  R e id a n d K in se l la , re tire d . T w o  w e e k s 

la te r , o v e r th e o b je c tio n s o f  C la rk , B u rto n , a n d 

R e e d , re a rg u m e n ts in  th e c a se s w e re g ra n te d .1 1 9 

T h e n , in  a n o th e r su rp r is in g tu rn o f  e v e n ts , o n 

th e d a y b e fo re h e a r in g re a rg u m e n ts , F e b ru a ry 

2 6 ,1 9 5 7 , Ju s tic e R e e d s te p p e d d o w n . T h a t le f t 

o n ly  fo u r Ju s tic e s (C la rk , B u rto n , F ra n k fu r te r , 

a n d H a rla n ) f ro m  th e s ix -m e m b e r m a jo r ity th a t 

h a d u p h e ld c o u rts -m a rtia l ju r isd ic t io n o v e r 

c iv i l ia n -d e p e n d e n ts s ta tio n e d a b ro a d w ith  m ili 

ta ry p e rso n n e l, a n d F ra n k fu r te r a n d H a rla n 

w e re n o w  w a iv e r in g o n w h e re th e y s to o d .

A fte r  h e a r in g re a rg u m e n ts , th e re o n c e a g a in 

w a s a m a jo r ity fo r l im it in g  th e ju r isd ic t io n o f  

c o u rts -m a rtia l a n d e n fo rc in g th e g u a ra n te e s o f  

th e B il l  o f  R ig h ts . T h e th re e d isse n te rs (W a r

re n , B la c k , a n d D o u g la s) f ro m th e C o u rt’ s 

ru l in g  in  R e id I  w e re jo in e d b y  B re n n a n , w h o 

h a d re p la c e d M in to n o n th e B e n c h . R e e d’ s 

su c c e sso r, Ju s tic e W h itta k e r , d id n o t p a rtic i

p a te in  th e c a se s . A n d  F ra n k fu r te r a n d H a rla n 

n o w  sw u n g o v e r to  th e o th e r s id e , le a v in g C la rk 

a n d B u rto n re s ig n e d to  f i le  a d isse n t.

T h is t im e a ro u n d C h ie f Ju s tic e W a rre n 

a ss ig n e d th e C o u rt’ s o p in io n fo r R e id I I  to  

B la c k . B u t, h is d ra f t u lt im a te ly c o m m a n d e d 

o n ly  a p lu ra l i ty  o f  th e Ju s tic e s . F ra n k fu r te r a n d 

H a rla n f i le d  se p a ra te c o n c u rr in g o p in io n s . F o r 

h is p a rt, H a rla n e x p la in e d h is re a so n s fo r  v o tin g 

to  re h e a r th e c a se s a n d fo r  u lt im a te ly ta k in g a 

d if fe re n t p o s it io n in  th e d isp o s it io n o f  th e c a se s . 

H e h a d c o n c lu d e d th a t th e m a jo r ity in  R e id I ,  

w h ic h h e jo in e d , w a s m is ta k e n in  i ts in te rp re ta

t io n  o f  p re c e d e n ts “ a s s ta n d in g fo r  th e sw e e p

in g p ro p o s it io n th a t th e sa fe g u a rd s o f  A rtic le

I I I  a n d th e F if th  a n d S ix th A m e n d m e n ts a u to

m a tic a lly h a v e n o a p p lic a tio n to th e tr ia l o f  

A m e ric a n c it iz e n s o u ts id e th e U n ite d S ta te s , n o 

m a tte r w h a t th e c irc u m sta n c e s .” 1 2 0

Ju s tic e H a rla n , n e v e rth e le ss , re fu se d to g o 

a s fa r a s B la c k d id  in  h is ra th e r sw e e p in g o p in

io n fo r th e C o u rt in  R e id I I . W h e re a s B la c k 

w o u ld e x te n d a ll o f th e c o n s titu t io n a l r ig h ts 

g u a ra n te e d u n d e r th e B il l  o f  R ig h ts to  c iv i l ia n s 

w h o w e re su b je c t to c o u rts -m a rtia l, H a rla n 

re m a in e d c o m m itte d to n a rro w ly a d d re ss in g 

a n d d e c id in g th e c a se s b e fo re th e C o u rt. In  h is 

w o rd s :1 2 1

[ F ] o r  m e , th e q u e s t io n is w h ic h g u a ra n

te e s o f  th e C o n s t i tu t io n sh o u ld a p p ly in  v ie w 

o f  th e p a r t ic u la r c ir c u m s ta n c e s , th e p ra c t ic a l 

n e c e ss i t ie s , a n d th e p o ss ib le a lte rn a t iv e s w h ic h 

C o n g re ss h a d b e fo re i t . . .

O n th is b a s is , I  c a n n o t a g re e w ith th e 

sw e e p in g p ro p o s i t io n th a t a  fu l l  A r t ic le I I I  

t r ia l , w ith in d ic tm e n t a n d t r ia l  b y ju r y , is 

r e q u ir e d in  e v e ry c a se fo r  th e t r ia l  o f a  c iv i l ia n  

d e p e n d e n t o f a se rv ic e m a n o v e rse a s . T h e 

G o v e rn m e n t, i t  se e m s to m e , h a s m a d e a n 

im p re ss iv e sh o w in g th a t a t le a s t fo r  th e r u n - 

o f- th e - m il l  o ffe n se s c o m m itte d b y d e p e n d

e n ts o v e rse a s , su c h a  r e q u ir e m e n t w o u ld b e [ ]  

im p ra c t ic a l . . . . [E fx c e p t fo r  c a p ita l o ffe n se s , 

su c h a s w e h a v e h e re , to  w h ic h , in  m y o p in

io n , sp e c ia l c o n s id e ra t io n s a p p ly , I  a m  b y n o 

m e a n s r e a d y to  sa y th a t C o n g re ss’s p o w e r to  

p ro v id e fo r  t r ia l  b y c o u r t-m a r t ia l o f c iv i l ia n  

d e p e n d e n ts o v e rse a s is l im ite d b y  A r t ic le I I I  

a n d th e F if th  a n d S ix th A n n u lm e n ts . W h e re , 

i f  a t a l l , th e d iv id in g l in e sh o u ld b e d ra w n 

a m o n g c a se s n o t c a p ita l , n e e d n o t n o w b e 

d e c id e d . W e a re c o n fro n te d h e re w ith  c a p ita l 

o ffe n se s a lo n e ; a n d i t  se e m s to  m e p a r t ic u

la r ly  u n w ise n o w  to  d e c id e m o re th a n w e h a v e 

to . O u r fa r - f lu n g fo re ig n m il i t ia r y  e s ta b l ish

m e n ts a re a  n e w  p h e n o m e n o n in  o u r  n a t io n a l 

l i fe , a n d I  th in k i t  w o u ld b e u n fo r tu n a te w e re 

w e u n n e c e ssa r i ly to fo re c lo se , a s m y fo u r 

b ro th e r s w o u ld d o , o u r  fu tu re c o n s id e ra t io n 

o f  th e b ro a d q u e s t io n s in v o lv e d in  m a in ta in

in g  th e e ffe c t iv e n e ss o f th e se n a t io n a l o u t

p o s ts , in  th e l ig h t o f c o n t in u in g e x p e r ie n c e 

w ith  th e se p ro b le m s .

B e s id e s M u h a m m a d A li ’ s c a se ,1 2 2 H a rla n 

c h a n g e d h is m in d a n d w ith d re w , y e t p re se rv e d
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a s u n p u b lish e d , o p in io n s in  fo u r o th e r c a se s .1 2 3 TSRQPONMLKJIHGFEDCBA
U n ite d S ta te s v . S h ire y1 2 4 w a s o n e o f th e se . 

T h e re , th e C o u rt v o te d to  n o te p ro b a b le ju r is

d ic tio n a n d h e a r o ra l a rg u m e n ts in  a n a p p e a l b y  

th e g o v e rn m e n t c h a lle n g in g a fe d e ra l d is tr ic t 

c o u rt’ s d ism issa l o f  a n in d ic tm e n t fo r  b r ib e ry . 

G e o rg e S h ire y h a d b e e n u n d e r in v e s tig a tio n fo r  

a lle g e d ly b r ib in g a m e m b e r o f C o n g re ss in  

v io la tio n o f  a fe d e ra l s ta tu te p e n a liz in g “ w h o

e v e r p a y s o r o f fe rs o r p ro m ise s a n y m o n e y o r 

th in g o f  v a lu e , to  a n y p e rso n , f irm ,  o r c o rp o ra

t io n  in  c o n s id e ra tio n”  o f  th e u se o f  in f lu e n c e to  

o b ta in g o v e rn m e n t o f f ic e .1 2 5 S h ire y a lle g e d ly 

p ro m ise d P e n n sy lv a n ia’ s R e p re se n ta tiv e S . W a l

te r S ta u f fe r th a t h e w o u ld c o n tr ib u te $ 1 ,0 0 0 to  

th e R e p u b lic a n P a rty i f  th e C o n g re ssm a n u se d 

h is in f lu e n c e to  o b ta in fo r  h im  th e p o s tm a ste r

sh ip o f Y o rk , P e n n sy lv a n ia . B u t, a fe d e ra l 

d is tr ic t c o u rt d ism isse d th e in d ic tm e n t u p o n 

c o n c lu d in g th a t th e g o v e rn m e n t h a d fa i le d to 

e s ta b lish S h ire y’ s o f fe n se u n d e r th e s ta tu te .

A t c o n fe re n c e , th e Ju s tic e s v o te d s ix - to - 

th re e to  re v e rse th e lo w e r c o u rt in  S h ire y , w ith  

B la c k , W h itta k e r , a n d S te w a rt d isse n tin g . C h ie f 

Ju s tic e W a rre n su b se q u e n tly g a v e H a rla n th e 

ta sk o f d ra f t in g th e C o u rt’ s o p in io n . W h e n 

fu r th e r re se a rc h in g th e c a se , h o w e v e r, H a rla n 

d isc o v e re d so m e le g is la tiv e h is to ry th a t h a d n o t 

b e e n d e a lt w ith in  e ith e r th e b r ie fs o r o ra l 

a rg u m e n ts b e fo re th e C o u rt. A n d h e d e c id e d 

th a t th e d is tr ic t c o u rt’ s d e c is io n sh o u ld b e a f

f irm e d , ra th e r th a n re v e rse d .

H a v in g c h a n g e d h is m in d a b o u t th e d isp o s i

t io n o f  S h ire y , H a rla n c irc u la te d a m e m o ra n

d u m d e ta i l in g h is re a d in g o f th e le g is la tiv e 

h is to ry o f  th e s ta tu te a n d e x p la in in g w h y h e 

th o u g h t th a t th e C o u rt sh o u ld re a c h a re su lt 

c o n tra ry to  th e c o n fe re n c e v o te . H is  m e m o ra n

d u m p e rsu a d e d D o u g la s to sw itc h o v e r, f ro m  

“ re v e rs in g”  to  “ a f f irm in g .”  A lo n g  w ith  th e th re e 

Ju s tic e s (B la c k , W h itta k e r , a n d S te w a rt) w h o 

h a d c o n s titu te d a m in o r ity  a t c o n fe re n c e , H a r

la n a n d D o u g la s w e re in  th e p o s it io n o f  fo rg in g 

a n e w m a jo r ity o n th e C o u rt.

Ju s tic e H a rla n th u s re w o rk e d h is d ra f t w ith  

th e h o p e th a t i t  w o u ld in d e e d b e in  a m a jo r ity . 

B u t, F ra n k fu r te r re m a in e d u n c o n v in c e d b y  h is 

u su a l a lly ’ s d ra f t a n d p o s t-c o n fe re n c e sw itc h .

M o re o v e r, w h e n F ra n k fu r te r c irc u la te d a p ro

p o se d d isse n tin g o p in io n , i ro n ic a lly , D o u g la s 

w a s m o v e d to  o n c e a g a in c h a n g e h is m in d . W ith  

D o u g la s re jo in in g F ra n k fu r te r a n d th e o th e rs 

w h o h a d v o te d to  re v e rse a t c o n fe re n c e , F ra n k

fu r te r’ s d ra f t c o m m a n d e d a b a re m a jo r ity . 

H a rla n , in  tu rn , w ith d re w h is in it ia l o p in io n , 

a n d re v ise d h is se c o n d d ra f t a s a d isse n tin g 

o p in io n , w h ic h B la c k , S te w a rt, a n d W h itta k e r 

jo in e d .1 2 6

V II

Ju s tic e H a rla n’ s u n p u b lish e d o p in io n s p ro

v id e m o re th a n ju s t “ a  g lim p se o f  th e S u p re m e 

C o u rt a t w o rk .” 1 2 7 T h e y d o c u m e n t h is p a in s

ta k in g c ra f tsm a n sh ip a n d re c o rd b o th h is e x

c e p tio n a l p ro d u c tiv ity a n d d e v o tio n to  c o n s id

e r in g (a n d a t t im e s re c o n s id e r in g ) th e m e rits o f  

e a c h c a se . In  a d d it io n , th e y u n d e rsc o re h is 

fa irm in d e d a n d fa rs ig h te d ju d ic ia l p h ilo so p h y , 

a lo n g w ith h is s tro n g in d e p e n d e n t ju d g m e n t 

a n d a b id in g c o n c e rn w ith  th e C o u rt’ s in s ti tu

t io n a l ro le in  A m e ric a n g o v e rn m e n t. C e n tra l to  

h is ju d ic ia l p h ilo so p h y a n d w o rk  o n th e C o u rt 

w a s Ju s tic e H a rla n’ s w ise c o u n se l th a t

th e c o u r ts a re n o t th e fu l l  a n sw e r to  a l l  th e 

p ro b le m s th a t a re b o u n d to  a r ise in  a ssu r in g 

th a t o u r  f r e e w a y s o f  l i fe  w il l  r e m a in u n d im in

is h e d . T h e r o le o f  th e c o u r ts is b y n o  m e a n s 

a s w id e a s m a n y se e m to  a ssu m e .... [ I ] n  th e 

la s t a n a ly s is i t  is  th e in d e p e n d e n c e , a le r tn e ss , 

a n d c o m m o n se n se o f o u r  p e o p le th a t a r e th e 

f in a l  b u lw a rk o f  o u r  w a y o f  l i fe , w h e th e r i t  b e 

in  p ro te c t in g c iv i l  l ib e r t ie s , e c o n o m ic f r e e

d o m s , a n d p r o p e r ty r ig h ts , o r  in  p re v e n t in g 

e ro s io n o f  o u r  in s t i tu t io n s . I  a m  n o t ta lk in g 

th e o re t ic a l ly , b u t w ith th e u tm o s t r e a l ism , 

w h e n I  sa y th a t th e r e sp o n s ib i l i ty w h ic h r e s ts 

o n th e in d iv id u a l c i t ize n fo r  k e e p in g th e 

A m e r ic a n sy s te m in ta c t in  th e d if f ic u l t  t im e s 

a h e a d is a  v e ry r e a l a n d g re a t o n e .1 2 8UTSRQPONMLKJIHGFEDCBA

A cknow ledgem en t: T h e a u th o r is g ra te fu l fo r  th e 

f in a n c ia l su p p o r t o f  th e S u p re m e C o u r t H is to r i

c a l S o c ie ty in  th e p re p a ra t io n o f  th is a r t ic le .
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E n d n o te s

1 - Q u o te d  b y  J u s t ic e  L e w is  F . P o w e ll , “ R e m a r k s  b e fo r e  

th e  A m e r ic a n  L a w  I n s t itu te  D in n e r ,”  M a y f lo w e r  H o te l , 

W a s h in g to n  D .C . (M a y  1 5 ,1 9 8 6 ) .

2 -  F o r  fu r th e r  d is c u s s io n  o f  J u s t ic e  H a r la n ’s  a p p o in tm e n t 

to  th e  S u p r e m e C o u r t , UTSRQPONMLKJIHGFEDCBAsee , H . J . A b r a h a m , J u s t ic e s  a n d  

P r e s id e n ts  2 5 9 -2 6 2  (2 d  e d ., 1 9 8 5 ) .

I n te r v ie w w ith  J u s t ic e  B r e n n a n ,  W a s h in g to n , D .C . (J u ly  

1 4 ,1 9 8 6 ) . F o r  o th e r  J u s t ic e s ’  r e c o lle c t io n s  o f  J u s t ic e  H a r 

la n ,  s e e  P o w e ll , sup ra n o te  1 , a n d  “ I n  M e m o r ia m : H o n o r 

a b le  J u s t ic e  J o h n  M a r s h a ll  H a r la n ,”  9 2 A  S .C t . 5 -4 7  (1 9 7 2 ) .

4 -  F o r  fu r th e r d is c u s s io n , s e e , W . N . S e y m o u r , “ M r . 

J u s t ic e  H a r la n ,”  4 1 A m er ica n B a r  A sso c ia tio n J o u rn a l  4 3 4  

(1 9 5 5 ) ;  L e d b e t te r , “ M r . J u s t ic e  H a r la n : D u e  P r o c e s s  a n d  

C iv il  L ib e r t ie s ,”  2 0  S o u th C a ro lin a  L a w  R ev iew 3 8 9  (1 9 6 8 ) ;  

N . L e w in ,  “ J u s t ic e  H a r la n : ‘th e  fu ll m e a s u r e  o f  th e  m a n ,” ’ 

5 8  A m er ica n B a r  A sso c ia tio n J o u rn a l 5 7 9  (1 9 7 2 ) ; J . H . 

W ilk in s o n  I I I , “ J o h n  M . H a r la n  a n d  th e  V a lu e s  o f  F e d e r 

a lis m ,”  5 7  V irg in ia  L a w  R ev iew 1 1 8 5  (1 9 7 1 ) ; a n d  a  s y m p o 

s iu m  d e v o te d  to  J u s t ic e  H a r la n  in  8 5  H a rva rd  L a w  R ev iew 

3 6 9 (1 9 7 1 ).
5 -  N . D o r s e n , “ J o h n  M a r s h a ll H a r la n ,”  in  L . F r ie d m a n  

a n d  F . I s r a e l , e d s ., T h e  J u s t ic e s o f  th e  U n ite d  S ta te s  

S u p r e m e  C o u r t , 1 7 8 9 -1 9 7 8 :  T h e ir  L iv e s  a n d  M a jo r  O p in 

io n s ,  V o l. 4 ,2 8 0 3 ,2 8 0 6  (1 9 8 0 ) . S ee a lso h is  s e c o n d  e s s a y  

o n  J u s t ic e  H a r la n  in  V o l. 5  o f  th a t  c o lle c t io n , a t  p . 2 1 5 .

6 - Id . a t  2 8 1 9 .

F o r a  l is t  o f  J u s t ic e  H a r la n ’s  o p in io n s ,  see , L . B la n d fo r d  

a n d  P . E v a n s , e d s ., S u p r e m e  C o u r t o f  th e  U n ite d  S ta te s  

1 7 8 9 -1 9 8 0 :  A n  I n d e x  to  O p in io n s  A r r a n g e d  b y  J u s t ic e  9 2 1 -

9 4 9  (K r a u s  I n te r n a t io n a l P u b lic a t io n s , 1 9 8 3 ) . F o r a  c o lle c 

t io n  o f  s o m e  o f  J u s t ic e  H a r la n ’s  le a d in g  o p in io n s , see , D . 

S h a p ir o , e d ., T h e E v o lu t io n  o f  A  J u d ic ia l P h ilo s o p h y : 

S e le c te d  O p in io n s  a n d  P a p e r s  o f  J u s t ic e  J o h n  M . H a r la n

e .g ., J . H a r la n , “ T h e  R o le  o f  O r a l A r g u m e n t ,”

r e p r in te d  in  M .  C a n n o n  a n d  D . O ’B r ie n , e d s .,  V ie w s  fr o m  

th e  B e n c h : T h e  J u d ic ia r y  a n d  C o n s t itu t io n a l P o lit ic s 8 7

e .g ., J . H a r la n , “ A  G lim p s e  o f  th e  S u p r e m e  C o u r t  

a t  W o r k ,”  1 1  U n ivers ity o f  C h ica g o L a w  S ch o o l R eco rd 1

(1 9 6 3 ) ; J . H a r la n , “ S o m e  A s p e c ts  o f  th e  J u d ic ia l P r o c e s s  

in  th e  S u p r e m e  C o u r t  o f  th e  U n ite d  S ta te s ,”  3 3  A u stra lia n 

L a w  J o u rn a l  1 0 8  (1 9 5 9 ) ;  a n d  J . H a r la n , “ A d d r e s s  (o n  th e  

w o r k  o f  th e  C o u r t ) ,”  5 8  L a w  L ib ra ry  J o u rn a l 3 7 2  (1 9 6 5 )  
1 0 - S ee in  p a r t ic u la r , J . H a r la n ’s  e s s a y s , “ L iv e  a n d  L e t  

L iv e ,”  a n d  “ T h o u g h ts  a t  a  D e d ic a t io n : K e e p in g  th e  J u d i

c ia l  F u n c t io n  in  B a la n c e ,”  r e p r in te d  in  S h a p ir o ,  su p ra n o te  

7 , a t  2 8 5 -2 9 1 .

n - C o h en v . C a lifo rn ia , 4 0 3  U .S . 1 5  (1 9 7 1 ) .

1 2- B o d d iev . C o n n ec ticu t, 4 0 1  U .S . 3 7 1 (1 9 7 1 ) .

M ira n d a  v . A r izo n a , 3 8 4  U .S . 4 3 6  (1 9 6 6 ) .

1 4- R eyn o ld s v . S im s, 3 7 7  U .S . 5 3 3 (1 9 6 4 ) .

1 5 -  J u s t ic e  H a r la n ’s  b o u n d  v o lu m e s  o f  h is  p u b lis h e d  a n d  

u n p u b lis h e d  o p in io n s  m a y  b e  fo u n d  in  th e  J o h n  M a r s h a ll 

H a r la n  P a p e r s  a t  th e  S e e le y  G . M u d d  L ib r a r y , P r in c e to n  

U n iv e r s ity , P r in c e to n , N e w  J e r s e y . [H e r e a f te r c ite d  a s

(1 9 6 9 ). 

» • S ee,

H a r la n  P a p e r s , M L P U .]  T h e  v o lu m e s  a r e  lo c a te d  in  B o x e s  

4 ,1 8 ,3 7 ,5 5 ,7 6 ,1 0 1 ,1 3 1 ,1 5 4 ,1 8 5 ,2 1 4 ,2 7 2 ,2 9 5 ,3 2 6 ,  3 6 9 , 

a n d  4 0 7 .

P r io r  to  th e  1 9 6 6  T e r m , J u s t ic e  H a r la n  n e ith e r  d is 

c u s s e d  n o r  l is te d  th e  o p in io n s  th a t h e  w ith h e ld  in  c a s e s  

c a r r ie d  o v e r  fo r  r e a ig u m e n t  in  th e  fo llo w in g  T e r m . I n  th e  

v o lu m e s  fo r  th e  1 9 6 6  a n d  1 9 6 7  te r m s , h e  n o te d  w ith o u t  

fu r th e r  d is c u s s io n  th a t f iv e  o p in io n s  w e r e  w ith h e ld  b e 

c a u s e  c a s e s  w e r e  c a r r ie d  o v e r  fo r  r e a r g u m e n t . S ee, H a r la n  

P a p e r s , B o x e s  2 7 2  a n d  2 9 5 , M L P U .

U -  J u s t ic e  H a r la n  d is c u s s e d  th e s e  1 9  c a s e s  in  th e  v o lu m e s  

fo r  th e  1 9 6 8 ,1 9 6 9 , a n d  1 9 7 0  te r m s . S ee, H a r la n  P a p e r s , 

B o x e s  3 2 6 ,3 6 9 ,  a n d  4 0 7 , M L P U .

1 8- S ee, su p ra n o te  9 .

1 9 - S ee, fo r  in s ta n c e , th e  c o lle c t io n s o f  p a p e r s  o f  C h ie f  

J u s t ic e s H a r la n  F is k e  S to n e , W illia m  H o w a r d  T a ft , a n d  

E a r l W a r r e n , a s  w e ll a s  th o s e  o f  J u s t ic e s H u g o  B la c k , 

W illia m  J . B r e n n a n , J r ., H a r o ld B u r to n , W illia m  0 . 

D o u g la s ,  F e lix  F r a n k fu r te r , a n d  R o b e r t  H . J a c k s o n ;  a ll  o f  

w h ic h  a r e  lo c a te d  in  th e  M a n u s c r ip ts  R o o m  o f  th e  M a d i

s o n  B u ild in g , L ib r a r y  o f  C o n g r e s s , W a s h in g to n , D .C .

2 ® - A . B ic k e l, T h e  U n p u b lis h e d  O p in io n s  o f  M r . J u s t ic e  

B r a n d e is : T h e  S u p r e m e  C o u r t  a t  W o r k  (1 9 5 7 ) .

2 1 , S ee, e .e .. B . S c h w a r tz , e d ..  T h e  U n p u b lis h e d  O p in io n s  

o f  th e  W a r r e n  C o u r t (1 9 8 5 ) ; a n d  B . S c h w a r tz , e d ., T h e  

U n p u b lis h e d  O p in io n s  o f  th e  B u r g e r  C o u r t  (1 9 8 8 1 . F o r a  

c o m p a r is o n o f B ic k e l’s c o lle c t io n , su p ra n o te 2 0 , a n d  

S c h w a r tz ’s  p u b lic a t io n , a s  w e ll a s c r it ic is m s o f u s e s o f  

J u s t ic e s ’ p r iv a te  p a p e r s ,  see th e  a u th o r ’s  b o o k  r e v ie w  in  4  

C o n stitu tio n a l C o m m en ta ry 2 1 2 (1 9 8 7 ) .

2 2‘ S ee, e .g ., J . W . H o w a r d , “ O n  th e  F lu id ity  o f  J u d ic ia l 

C h o ic e ,”  6 2  A m er ica n P o lit ica l S c ien ce R ev iew 4 3  (1 9 6 8 ) ;  

W . M u r p h y , E le m e n ts  o f  J u d ic ia l S tr a te g y , C h . 3  a n d  7  

(1 9 6 4 ) ; a n d  D . O ’B r ie n , S to r m  C e n te r : T h e  S u p r e m e  

C o u r t  in  A m e r ic a n  P o lit ic s  C h s . 4  a n d  5  (2 d  e d ., 1 9 9 0 ) . 

2 3 - Q u o te d  b y  C h ie f  J u s t ic e  B u r g e r  in  h is  “ M e m o r ia l fo r  

J u s t ic e  H a r la n ,”  9 2 A  S .C t . 5 ,4 5  (1 9 7 2 ) .

Id .

B a s e d  o n  th e o f f ic ia l r e c o r d s o f  th e C le r k  o f  th e  

S u p r e m e  C o u r t  o f  th e  U n ite d  S ta te s .

H a r la n , “ A  G lim p s e  o f  th e  S u p r e m e  C o u r t  a t  W o r k ,”  

su p ra n o te  9 , a t  4 .

2  '• J u s t ic e  H a r la n  d id  n o t  in c lu d e  h is  c ir c u la te d  b u t  u n 

p u b lis h e d o p in io n in h is c o lle c t io n fo r M ilto n  v . 

W a in w r ig h t, 4 0 7  U .S . 3 7 1  (1 9 7 2 ) . T h a t  c a s e  p r e s e n te d  a  

q u e s t io n  o f th e r e tr o a c t iv ity o f th e  r u le a n n o u n c e d  in  

M a ssia h v . U n ited S ta tes, 3 7 7  U ..S . 2 0 1 (1 9 6 4 ) . A t  

c o n fe r e n c e , th e r e  e m e r g e d  a  m a jo r ity  fo r  g r a n t in g  c e r t io 

r a r i a n d  s u m m a r ily  h o ld in g  M a ssia h fu lly  “ r e tr o a c t iv e ,”  

e v e n  th o u g h  th e  c o n v ic t io n  in  M ilto n  w a s  f in a l s ix  m o n th s  

p r io r  to  th e  C o u r t ’s  h a n d in g  d o w n  o f  M a ssia h . I n  a c c o r d  

w ith  th a t  c o n fe r e n c e  v o te ,  J u s t ic e  S te w a r t  c ir c u la te d  a  p r o 

p o s e d  o p in io n  fo r  th e  C o u r t , b u t  o n ly  th r e e  o th e r  J u s t ic e s  

s ig n e d  o n  a n d  J u s t ic e  H a r la n  c ir c u la te d  a  p r o p o s e d  d is 

s e n t . W h e n  th e  c a s e  w a s  a g a in  ta k e n  u p  a t  c o n fe r e n c e , i t  

w a s  f in a lly  d e c id e d  th a t  th e  c a s e  s h o u ld  b e  g iv e n  fu ll p ie -
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n a r y  c o n s id e r a t io n , le a d in g H a r la n  to  su p p r e ss h is  c ir c u la 

t io n . H a r la n  P a p e r s , B o x  4 0 7 , M L P U .UTSRQPONMLKJIHGFEDCBA
2 8 - J u s t ic e H a r la n ,  fo r  e x a m p le , c ir c u la te d  a n  o p in io n  fo r  

S ta n ley v . U n ited S ta tes, 3 5 2  U .S . 1 0 1 5  (1 9 5 7 ) , a  ju r y  in 

s tr u c t io n  c a s e  th a t  c a m e  to  C o u r t  s h o r t ly  a f te r  D etti P a o li 

v . U n ited S ta tes, 3 5 2  U .S . 2 3 2  (1 9 5 7 ) , w h ic h  h a d  b e e n  

d e c id e d  b y  a  b a r e  m a jo r ity . H a r la n  c ir c u la te d  a  p r o p o s e d  

p er cu r ia m  r e v e r s in g  th e  lo w e r  c o u r t  o n  th e  b a s is  o f  D elli  

P a o li. B u t , c o n fe r e n c e  v o te  w a s  to  d e n y  r e v ie w  a n d  o n ly  

J u s t ic e s  F r a n k fu r te r  a n d  B r e n n a n  jo in e d  H a r la n  in  v o t in g  

to  g r a n t  S ta n ley .
2 9 ■ M yers v . G o ck ley , 3 9 6  U .S . 8 4 7 (1 9 6 9 ) .

3 ° - S in g er v . M yers, 3 9 2  U .S . 6 4 7 (1 9 6 8 ) .

3 1 -  S ee, H a r la n  P a p e r s , B o x  3 6 9 , M L P U .

3 2 -  B e s id e s  th e  c a s e s  d is c u s s e d  in  th e  te x t , see , H a r la n , 

“ N o te  o n  U n p u b lis h e d  O p in io n s”  fo r  R a d ich v . N ew Y o rk , 

4 0 1  U .S . 5 3 1  (1 9 7 1 ) , w h ic h  a f f ir m e d  th e  lo w e r  c o u r t ’s  

ju d g m e n t b y  a n  e q u a lly -d iv id e d  C o u r t . H a r la n P a p e r s , 

B o x  4 0 7 , M L P U .

3 3 -  U n ited  S ta tes v . In te rn a tio n a l  B o x in g C lu b , 3 4 8  U .S . 2 3 6  

(1 9 5 5 ) .

S ee, T o o lso n v . N ew Y o rk Y a n k ees, 3 4 6 U .S . 3 5 6 (1 9 5 3 ) . 
3 3- In te rn a tio n a l B o x in g C lu b v . U n ited S ta tes, 3 5 6  U .S . 

9 1 0  (1 9 5 8 ) .

S e e , H a r la n  P a p e r s , B o x  3 7 , M L P U .

2 9• M a g en a u v . A etn a F re ig h t L in es, In c ., 3 6 0  U .S . 2 7 3  

(1 9 5 9 ) . S ee, H a r la n  P a p e r s , B o x  5 5 , M L P U .

3 8 - M o n ta n a v . K en n ed y , 3 6 6  U .S . 3 0 8  (1 9 6 1 ) . S ee a lso , 

H a r la n  P a p e r s , B o x  1 0 1 , M L P U .

2 9- S ee H a r la n  P a p e r s , B o x e s  4 0 7  a n d  3 2 6 , d is c u s s in g  

u n p u b lis h e d o p in io n s th a t c ir c u la te d fo r M ilto n v . 

W a in w r ig h t, 4 0 7  U .S . 3 7 1  (1 9 7 2 )  a n d  S h a n k er v . R a n k in , 

3 9 3  U .S . 9 3 0  (1 9 6 8 ) , M L P U .

4 ° - S ee, B a ird  v . N ew Y o rk  C en tra l R .R . C o ., 3 5 5  U .S . 9 4 3  

(1 9 5 8 )  a n d  H a r la n  P a p e r s , B o x  3 7 , M L P U .

S ee, G ib so n v . T h o m p so n , 3 5 5  U .S . 1 8  (1 9 5 7 ) , a n d  

P a le rm o v . L u ck en b a ch S tea m sh ip C o m p a n y , 3 5 5  U .S . 2 0  

(1 9 5 7 ) , a n d  H a r la n  P a p e r s , B o x  3 7 , M L P U .

4 2 -  S ee, K em a n v . A m er ica n D red g in g C o ., 3 5 5 U .S . 4 2 6  

(1 9 5 8 ) ;  G rim esv . R a ym o n d C o n cre teP ile C o ., 3 5 6  U .S . 2 5 2 , 

2 5 4  (1 9 5 8 ) ;  a n d  S in k le rv . M isso u r i P a c if ic  R a ilro a d C o . 3 5 6  

U .S . 3 2 6 , 3 3 2  (1 9 5 8 ) . S ee a lso H a r la n  P a p e r s , B o x  3 7 , 

M L P U .

4 3 - J u s t ic e  H a r la n  d is c u s s e d , b u t d id  n o t  in c lu d e  in  h is  

c o lle c t io n , h is  in it ia l c ir c u la t io n s in  th e  fo llo w in g  c a s e s :  

T im e, In c . v . H ill,  3 8 5  U .S . 3 7 4  (1 9 6 7 ) ;  S p in e ll i v . U n ited 

S ta tes, 3 9 3 U .S . 4 1 0 (1 9 6 9 ) ;K o /o d v . U n ited S ta tes, 3 9 0 U .S . 

1 3 6  (1 9 6 8 ) ; S h a p iro v . T h o m p so n , 3 9 4  U .S . 6 1 8  (1 9 6 9 ) ;  

U n ited S ta tes v . U .S . C o in a n d C u rren cy , 4 0 1  U .S . 7 1 5  

(1 9 7 1 ) ; U n ited S ta tes v . K n o x , 3 9 6  U .S . 7 7  (1 9 6 9 ) ;  D u tto n  

v . E va n s, 4 0 0 U .S . 7 4 (1 9 7 0 ) ;A p o d a ca v . O reg o n , 4 0 6 U .S . 

4 0 4  (1 9 7 2 ) ;  a n d  J o h n so n v . L o u is ia n a , 4 0 6  U .S . 3 5 6 (1 9 7 2 ) . 

S ee, H a r la n  P a p e r s , B o x e s  2 4 1 , 2 9 5 ,3 2 6 ,3 6 9 , a n d  M L P U .

4 4 -  U n ited S ta tes v . A m er ica n F re ig h tw a ys, 3 5 2  U .S . 1 0 2 0  

(1 9 5 7 ) . S ee, H a r la n  P a p e r s , B o x  1 8 , M L P U .

K rem en v . U n ited S ta tes, 3 5 3  U .S . 3 4 6  (1 9 5 7 ) .

4 6 -  H ick s v . D istr ic t o f  C o lu m b ia , 3 8 3  U .S . 2 5 2 (1 9 6 6 ) .

4 7 - H a r la n  P a p e r s , B o x  2 4 1 , M L P U .

4 8 -  T h e  c a s e s  in  w h ic h  J u s t ic e  H a r la n  w ith h e ld  a n  o r ig in a l 

c ir c u la t io n  b e c a u s e  th e  C o u r t  d e c id e d  to  c a n y  th e  c a s e s  

o v e r  fo r  r e a r g u m e n t  w e r e :  T im e, In c . v . H ill,  3 8 5  U .S . 3 7 4  

(1 9 6 7 ) ;  S p in e ll iv . U n ited S ta tes, 3 9 3  U .S . 4 1 0  (1 9 6 9 ) ;  K o lo d 

v . U n ited S ta tes, 3 9 0 U .S . 1 3 6  (1 9 6 8 ) ; S h a p iro v . T h 

o m p so n , 3 9 4  U .S . 6 1 8  (1 9 6 9 ) ; U n ited S ta tes v . U .S . C o in  

a n d C u rren cy , 4 0 1  U .S . 7 1 5  (1 9 7 1 ) ; U n ited S ta tes v . K n o x , 

3 9 6  U .S .  7 7  (1 9 6 9 ) ;  S a n k sv . G eo rg ia , 4 0 1  U .S . 1 4 4  (1 9 7 1 ) ;

B o d d ie v . C o n n ec ticu t, 4 0 1  U .S . 3 7 1  (1 9 7 1 ) ; U n ited S ta tes 

v . W h ite , 4 0 1  U .S . 7 4 5  (1 9 7 1 ) ;  D u tto n  v . E va n s, 4 0 0  U .S . 

7 4  (1 9 7 0 ) ;  A p o d a ca v . O reg o n , 4 0 6  U .S . 4 0 4  (1 9 7 2 ) ; a n d  

J o h n so n v . L o u is ia n a , 4 0 6  U .S . 3 5 6  (1 9 7 2 ) . S ee, H a r la n  

P a p e r s , B o x e s  2 4 1 ,2 9 5 ,3 2 6 , a n d  4 0 7 , M L P U .

4 9- T im e, In c . v . H iU ,  3 8 5  U .S . 3 7 4  (1 9 6 7 ) . S ee, H a r la n  

P a p e r s , B o x  2 4 1 , M L P U .

5 0 -  F o r  fu r th e r  d is c u s s io n , s e e , B . S c h w a r tz . S u p e r  C h ie f : 

E a r l W a r r e n  a n d  H is  S u p r e m e  C o u r t— A  J u d ic ia l B io g r a 

p h y  6 4 2 -6 4 5  (1 9 8 3 ) . S ee a lso , B .  S c h w a r tz ,  e d .,  T h e  U n p u b 

l is h e d  O p in io n s  o f  th e  W a r r e n  C o u r t  2 4 0 -3 0 3  (1 9 8 5 ) .

■> L A s s ig n m e n t S h e e ts , E a r l W a r r e n  P a p e r s , B o x  1 2 5 , 

M a n u s c r ip ts D iv is io n , L ib r a r y  o f  C o n g r e s s .

5 2- T im e, In c . v . H U I,  3 8 5  U .S . 3 7 4  (1 9 6 7 ) .

5 3 -  id ., a t  4 0 2  (H a r la n , J r ., s e p . o p .) .

5 4 -  S h a p iro v . T h o m p so n , 3 9 4  U .S . 6 1 8 (1 9 6 9 ) . S ee a lso , 

H a r la n  P a p e r s , B o x  2 9 5 , M L P U .

3 5- S a n k sv . G eo rg ia , 4 0 1  U .S . 1 4 4 (1 9 7 1 ) . S ee a lso , H a r la n  

P a p e r s , B o x  3 6 9 , M L P U .

5 6- B o d d ie v . C o n n ec ticu t, 3 9 5 U .S . 9 7 4 (1 9 6 9 ) .

5 7- B o d d ie v . C o n n ec ticu t, 4 0 1  U .S . 3 7 1 (1 9 7 1 ) .

S ee H a r la n ’s  n o te s  o n  T yp o g ra p h ica l U n io n  v . N a 

t io n a l L a b o r R ela tio n s B o a rd , R ed ru p v . N ew Y o rk , a n d  

G en t v . A rk a n sa s, in  H a r la n  P a p e r s , B o x  1 0 1  a n d  2 7 2 , 

M L P U .

5 9- R ed ru p v . N ew Y o rk , 3 8 6  U . S . 7 6 7 (1 9 6 7 ) .

< so- S ee, R ed ru p v . N ew Y o rk , 3 8 6  U . S ., a t  7 7 1  (H a r la n , J r ., 

d is . o p .) . I n  G en t v . A rk a n sa s, 3 8 6  U .S . 7 6 7  (1 9 6 7 ) , th e  

W a r r e n  C o u r t  a ls o  in it ia l ly  v o te d  to  d e c la r e  a n  A r k a n s a s  

o b s c e n ity  s ta tu te  v o id  o n  i t s  fa c e . A n d  to  th a t  e n d , J u s t ic e  

F o r ta s  p r e p a r e d  a n d  c ir c u la te d  a  p r o p o s e d  o p in io n  fo r  th e  

C o u r t , w h ile H a r la n  p r e p a r e d  a  d is s e n t . B u t , a s  w ith  

R ed ru p p r o b le m s  s o o n  e m e r g e d  a n d  i t  w a s  d e c id e d  to  h a n d  

d o w n  G en t b a s e d  o n  th e  o b s c e n ity  o f  th e  m a te r ia ls  p r e 

s e n te d . H a r la n  th u s  w ith d r e w  h is  o p in io n  d e a lin g  w ith  th e  

v a lid ity  o f  A r k a n s a s ’s  s ta tu te . S ee H a r la n  P a p e r s ,  B o x  2 7 2 , 

M L P U .

6 1- K a tzv . U n ited S ta tes, 3 8 9  U .S . 3 4 7 (1 9 6 7 ) .

6 2- O n  L ee v . U n ited S ta tes, 3 4 3 U .S . 7 4 7  (1 9 5 2 ) .

6 3- D esis tv . U n ited S ta tes, 3 9 4  U .S . 2 4 4 (1 9 6 9 ) .

6 4 -  T h e  C o u r t r e lie d  o n  th e a u th o r ity  o f  D eB a ck er v . 

B ra in a rd , 3 9 6  U .S . 2 8  (1 9 6 9 ) , w h e n  in it ia l ly  v o t in g  to  

d is m is s U n ited S ta tes v . W h ite , 4 0 1  U .S . 7 4 5  (1 9 7 1 ) . S ee 

H a r la n  P a p e r s , B o x  3 6 9 , M L P U .

G 5 - S ee, L in k le tte r  v . W a lk er , 3 8 1  U .S . 6 1 8 (1 9 6 S ) .

U n ited S ta tes v . W h ite , 4 0 1  U .S . 7 4 5 (1 9 7 1 ) .

® 7 - Q u o te d  b y  A . M a s o n , “ R e v ie w  o f  th e  T h e  H o lm e s -  

E in s te in  L e tte r s .”  in  N ew Y o rk R ev iew o f  B o o k s 6 0  (N o 

v e m b e r  2 2 ,1 9 6 4 ) .

U n ited S ta tes v . B ro sn o n a n d  B a n k o f  A m er ica v . 

U n ited S ta tes, 3 6 3 U .S . 2 3 7 (1 9 6 0 ). S ee H a r la n  P a p ers, B o x  

1 0 1 , M L P U .

^ 9 - T .I .M E .,  In c . v . U n ited S ta tes, a n d  D a v id so n T ra n sfe r 

&  S to ra g e C o ., In c . v . U n ited S ta tes, 3 5 9 U .S . 4 6 4  (1 9 5 9 ) . 

S ee H a r la n  P a p e r s , B o x  5 5 , M L P U .

7® - M o n ta n a -D a k o ta U til it ies  C o . v . N o rth w este rn P u b lic 

S erv ice , 3 4 1  U .S . 2 4 6  (1 9 5 1 )

7^ - W h ite leyv . W a rd en o f  W yo m in g S ta te P en iten tia ry , 4 0 1  

U .S . 5 6 0  (1 9 7 1 ) . S ee a lso , H a r la n  P a p e r s , B o x 4 0 7 ,  M L P U .

7 2- M a p p v . O h io , 3 6 7  U .S . 6 4 3  (1 9 6 1 ) .

7 3- A b b a tev . U n ited S ta tes, 3 5 9 U .S . 1 8 7 (1 9 5 9 ) .

7 4  ■ J u s t ic e  H a r la n  a ls o  w ith h e ld  p r o p o s e d  o p in io n s  a f te r  

r e c e iv in g  o th e r  J u s t ic e s ’ c r it ic is m s a n d  r e v is in g  h is  d r a f t  

a c c o r d in g ly  in  N A A C P v. G a llio n , 3 6 8  U .S . 1 6 (1 9 6 1 ) , a n d  

in  L ea r , In c . v . A d k in s, 3 9 5  U .S . 6 5 3 (1 9 6 9 ) . F o r  fu r th e r  

d is c u s s io n  o f H a r la n ’s  c ir c u la t io n s , see H a r la n  P a p e r s ,
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(1 9 4 8 ) .
8 8 - H a r la n

B o x e s 1 3 1  a n d  3 2 6 , M L P U .UTSRQPONMLKJIHGFEDCBA
M a rch e tti v . U n ited S ta tes, 3 8 5  U .S . 1 0 0 0  (1 9 6 7 ) , a n d  

G ro sso v . U n ited S ta tes, 3 8 5  U .S . 8 1 0  (1 9 6 6 ) .

7 6 . L e tte r  to  J u s t ic e  H a r la n , M a r c h  2 3 ,1 9 6 7 , in  W illia m  J . 

B r e n n a n  P a p e r s , B o x  1 5 7 , M a n u s c r ip t R o o m , L ib r a r y  o f  

C o n g r e s s  [h e r e a f te r  c ite d  a s  B r e n n a n  P a p e r s ,  L C ].  S ee a lso 

H a r la n  P a p e r s , B o x  2 9 7 , M L P U .

7 7 -  L e tte r  to  J u s t ic e  D o u g la s ,  in  B r e n n a n  P a p e r s , B o x  1 5 7 , 

L C

7 8 -  L e tte r  fr o m  J u s t ic e  B la c k , A p r il 4 , 1 9 6 7 , in  B r e n n a n  

P a p e r s , B o x  1 5 7 , L C .

T 9 - L e tte r to  J u s t ic e B la c k , A p r il 6 , 1 9 6 7 , in  B r e n n a n  

P a p e r s , B o x  1 5 7 , M L P U .

8 ® - L e tte r to  J u s t ic e B la c k , M a y  2 , 1 9 6 7 , in  B r e n n a n  

P a p e r s , B o x  1 5 7 , M L P U .

8 1 -  M a rch e tti v . U n ited S ta tes, 3 9 0  U .S . 3 9  (1 9 6 8 ) ; a n d  

G ro sso v . U n ited S ta tes, 3 9 0  U .S . 6 2  (1 9 6 8 ) .

8 2 -  S ee, “ N o te  o n  U n p u b lis h e d  O p in io n s”  fo r  O ’C a lla h a n 

v . P a rk er a n d  U n ited S ta tes v . H a rr is , in  H a r la n  P a p e r s , 

B o x e s  3 2 6  a n d  4 0 7 , M L P U .

8 3 -  O ’C a lla h a n v . P a rk er , 3 9 5  U .S . 2 5 8  (1 9 6 9 ) . S ee a lso , 

H a r la n  P a p e r s , B o x  3 2 6 , M L P U .

8 4 -  A rm stro n g v . U n ited S ta tes, 3 6 4  U .S . 4 0  (1 9 6 0 ) .

8 5 -  B e s id e s  th e  c a s e s  d is c u s s e d  in  th e  te x t , see H a r la n ’s  

n o te s  o n  h is  u n p u b lis h e d  o p in io n s  fo r  L ew is v . B en ed ic t 

C o a l C o rp o ra tio n , 3 6 1  U .S . 4 5 9  (1 9 6 0 ) , a n d  A lex a n d er v . 

H o lm es C o u n ty B o a rd o f  E d u ca tio n , 3 9 6  U .S . 1 9 (1 9 6 9 ) ,  in  

H a r la n  P a p e r s , B o x e s  7 6  a n d  3 6 9 , M L P U .

8 6 -  E n g e l v . V ita le , 3 7 0  U .S . 4 2 1  (1 9 6 2 ) . S ee a lso H a r la n  

P a p e r s , B o x  1 3 1 , M L P U .

8 7 -  S ee, M cC o llu m  v . B o a rd o f  E d u ca tio n , 3 3 3  U .S . 2 0 4

P a p e r s , B o x  1 3 1 , M L P U .

8 5 - O n ly  s ix  o f  th e  u n p u b lis h e d  o p in io n s  in  n in e  c a s e s , 

h o w e v e r ,  a r e  p r e s e r v e d  in  J u s t ic e  H a r la n ’s  b o u n d  v o lu m e s . 

I n  tw o  c a s e s , C h a n d le r v . J u d ic ia l C o u n c il, 3 9 8  U .S . 7 4  

(1 9 7 0 ) , a n d  G reen b e lt C o o p era tive P u b lish in g A sso c ia tio n 

v . B res le r , 3 9 8  U .S . 6  (1 9 7 0 ) , h e  s im p ly  n o te d  th e  c ir c u m 

s ta n c e s  th a t  le d  h im  to  w ith h o ld  a  p r o p o s e d  o p in io n . S ee, 

H a r la n  P a p e r s , B o x e s  3 6 9 , M L P U .

A lo n g  w ith  th e  c a s e s d is c u s s e d  in  th e te x t , H a r la n  

c ir c u la te d o p in io n s , a n d  la te r  w ith h e ld  th e m  a f te r th e  

m a jo r ity  a c c o m m o d a te d  h is  v ie w s , in  G o ss v . B o a rd o f  

E d u ca tio n , 3 7 3  U .S . 6 8 3  (1 9 6 3 ) , N ew Y o rk T im es C o . v . 

S u lliva n , 3 7 6  U .S . 2 5 4  (1 9 6 4 ) ,  B erm a n v . U n ited S ta tes, 3 7 8  

U .S . 5 3 0  (1 9 6 4 ) ,  A d d er leyv . F lo r id a , 3 8 5  U .S . 3 9 (1 9 6 6 ) , 

a n d  U n ited S ta tes v . G en era l M o to rs C o rp o ra tio n , 3 8 4  U .S . 

1 2 7 (1 9 6 6 ) . S ee H a r la n P a p e r s , B o x 1 5 4 , 1 8 5 , a n d  

2 7 2 ,M L P U .

9 1 -  S ee a lso H a r la n ’s  n o te s  o n  a n d  b r ie f  o p in io n  in  U n ited 

S ta tes v . O ’B r ien , 3 9 1  U .S . 3 6 7  (1 9 6 8 ) , in  H a r la n  P a p e r s , 

B o x  2 9 5 , M L P U .

9 2- J o h n so n v . N ew J ersey , 3 8 4  U .S . 7 1 9 (1 9 6 6 ) .

9 3- M ira n d a  v . A r izo n a , 3 8 4  U .S . 4 3 6  (1 9 6 6 ) .

9 4- J o h n so n v . N ew J ersey , 3 8 4  U .S . 7 1 9 , a t  7 3 6  (1 9 6 6 ) .

9 5 - J u s t ic e  H a r la n ’s  c o lle c t io n  in c lu d e s tw o  u n p u b lis h e d  

o p in io n s  th a t w e r e  a b a n d o n e d  a f te r  th e  m a jo r ity  a c c o m 

m o d a te d  h is  v ie w s , b u t  in  c a s e s  in  w h ic h  h e  n e v e r th e le s s  

f i le d  c o n c u r r e n c e s . S ee, c ir c u la te d  b u t  u n p u b lis h e d  o p in 

io n s fo r  C h effv . S ch n a ck en b erg 3 8 4  U .S . 3 7 3  (1 9 6 6 ) , 

P ete rs v . N ew Y o rk , 3 9 2  U .S . 4 0  (1 9 6 8 ) ,  a n d  C la yv . U n ited 

S ta tes, 4 0 3  U .S . 6 9 8  (1 9 7 1 ) , in  H a r la n  P a p e r s , B o x e s  2 4 1 , 

2 9 5  a n d  4 0 7 ,  M L P U . I n  tw o  o th e r  c a s e s  in v o lv in g  s im ila r  

c ir c u m s ta n c e s , H a r la n  d id  n o t  p r e s e r v e  h is  in it ia l c ir c u la 

t io n s  b u t  d is c u s s e d  w h y  h e  s u p p r e s s e d  th e m  in  a  “ N o te  o n  

U n d e liv e r e d O p in io n s .” T h e c a s e s w e r e W illia m s v .

R h o d es, 3 9 3  U .S . 2 3  (1 9 6 8 ) ,  a n d  T o o a h n ip p a h (G o o m b i) v . 

H ick e l, 3 9 7 U .S . 5 9 8 (1 9 7 0 ) . S ee H a r la n  P a p e r s ,B o x e s  3 6 9  

a n d  4 0 7 , M L P U .

9 6- C la yv . U n ited S ta tes, 4 0 3  U .S . 6 9 8 (1 9 7 1 ) . S ee H a r la n  

P a p e r s , B o x  4 0 7 , M L P U .

S ee, “ A s s ig n m e n t S h e e ts ,”  B r e n n a n  P a p e r s , B o x  2 2 4 , 

L ib r a r y  o f  C o n g r e s s .

9 8 - Q u o te d  in  S icu re lla v . U n ited S ta tes, 3 4 8  U .S . 3 8 5 ,3 8 7

1 0 0 - S ee, e .g ., G ille tte v . U n ited S ta tes, 4 0 1  U .S . 4 3 7 ,4 6 3  

(1 9 7 1 ) (D o u g la s , J ., d is . o p .) .

“ J 1 - S ee, H a r la n  P a p e r s , B o x  4 0 7 , M L P U .

1 0 2 .  c la yv . U n ited S ta tes, 4 0 3  U .S . 6 9 8 ,  a t  7 1 0  (H a r la n ,  J ., 

c o n . o p .) .

1 0 3 .  gee a i s0 > H a r la n ’s n o te s o n  C h a u ffeu rs U n io n  v . 

Y e llo w T ra n s it F re ig h t L in es, In c ., 3 7 0  U .S . 7 1 1  (1 9 6 2 ) , in  

H a r la n  P a p e r s , B o x  1 3 1 , M L P U .

I 0 4 - K en t v . D u lles, 3 5 7  U .S . 1 1 6  (1 9 5 8 ) , a n d  H a r la n  

P a p e r s , B o x  3 7 , M L P U .

1 °5 - D a yto n v . D u lles, 3 5 7  U .S . 1 4 4  (1 9 5 8 ) , a n d  H a r la n  

P a p e r s , B o x  3 7 , M L P U .

1 0 ° - C . H u g h e s . T h e  S u p r e m e  C o u r t  o f  th e  U n ite d  S ta te s  

6 8 (1 9 2 8 ) .

1 0 '- J u s t ic e  H a r la n  d id  n o t  p r e s e r v e  in  h is  c o lle c t io n  h is  

c ir c u la te d  b u t u n p u b lis h e d  o p in io n  in  C o lem a n v . A la 

b a m a , 3 9 9  U .S . 1  (1 9 7 0 ) . S ee H a r la n  P a p e r s , B o x  3 6 9 ,

M L P U .

1 0 8 -  B e s id e s th e c a s e s d is c u s s e d  in  th e te x t , see a lso 

H a r la n ’s  n o te s  o n  a n d  u n p u b lis h e d  o p in io n s fo r  U n ited 

S ta tes v . S eeg er , 3 8 0  U .S . 1 6 3  (1 9 6 5 ) , a n d  F o r ty  F o u r th  

G en era l A ssem b ly v . L u ca s, 3 7 9  U .S . 6 9 3 (1 9 6 5 ) , in  H a r la n  

P a p e r s , B o x  2 1 4 , M L P U .

1 0 9 -  F lo r id a  L im e &  A vo ca d o G ro w ers, In c . v . P a u l, 3 7 3  

U .S . 1 3 2  (1 9 6 3 ) .  S ee a lso , H a r la n  P a p e r s , B o x  1 5 4 ,  M L P U . 
H O - A lo n g  w ith  L a m b er t v . C a lifo rn ia , 3 5 5 U .S . 2 2 5  

(1 9 5 7 ) , H a r la n  w ith h e ld  p r o p o s e d  d is s e n ts  a n d  s ig n e d  o n  

to  a n o th e r ’s  in  M itch e ll  v . T ra w le r  R a cer , In c ., 3 6 2  U .S . 5 1 3 9  
(1 9 6 0 ) , T h o m p so n v . Im m ig ra tio n a n d N a tu ra liza tio n 

S erv ice , 3 7 5  U .S . 3 8 4  (1 9 6 4 ) , a n d  G reen w a ld v . W isco n sin , 

3 9 0  U .S . 5 1 9  (1 9 6 8 ) . S ee, H a r la n  P a p e r s , B o x e s  7 6 ,1 8 5 , 

a n d  2 9 5 , M L P U .

H l- L a m b er t v . C a lifo rn ia , 3 5 5 U .S . 2 2 5 (1 9 5 7 ) .

1 1 2 - Id .

H 3 - B e s id e s  R e id  v . C o ver t, 3 5 4  U .S . 1  (1 9 5 7 )  (H a r la n ,  J ., 

c o n .  o p .) ,  see , M a ck ey v . U n ited S ta tes, 4 0 1  U .S . 6 6 7 (1 9 7 1 )  

(H a r la n , J ., s e p . o p .) .

1 1 “* - T h is  d is c u s s io n  d r a w s  o n th a to f th e  a u th o r ’s  in  S to r m  

P in te r , su p ra n o te  2 2 , a t  2 8 9 .

I l5 - R eid v . C o ver t, 3 5 1  U .S . 4 8 7 (1 9 5 6 ) .

H f i - K in se lla v . K ru eg er , 3 5 1  U .S . 4 7 0  (1 9 5 6 ) .

1 1 7 - peid v . C o ver t, 3 5 1  U .S . 4 8 7 ,  a t  4 9 2  (F r a n k fu r te r , J ., 

s e p . o p .) .

1 1 ° - Id ., (W a r r e n , C J ., d is . o p .) .

n 9 - S ee, R eid v . C o ver t, 3 5 2  U .S . 9 0 1 (1 9 5 6 ) .

1 2 0 - R eid v . C o ver t, 3 5 4  U .S . 1 , a t  6 5 ,6 7  (H a r la n , J .,  c o n .

Id ., a t  7 5 -7 7 .

1 2 2 -  S ee te x t  a n d  n o te s  a t  su p ra n o te  9 6 .

1 2 3 -  S ee, H a r la n , “ N o te  o n  U n p u b lis h e d  O p in io n s ,”  fo r  

U n ited S ta tes v .  L o u is ia n a , R o b in so n v . F lo r id a , S ch a ch t v . 

U n ited S ta tes, a n d  U n ited S ta tes v . S h irey , in  H a r la n  

P a p e r s , B o x e s  5 5 ,7 6 ,1 8 5 , a n d  4 0 7 , M L P U .

1 2 4 -  U n ited S ta tes v . S h irey , 3 5 9  U .S . 2 5 5  (1 9 5 9 ) . S ee a lso , 

H a r la n  P a p e r s , B o x  5 5 , M L P U .

1 2 5 - 1 8  U .S .C A . S e c . 2 1 4 .
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1 2 6- U n ited S ta tesv . S h irey ,aZYXWVUTSRQPONMLKJIHGFEDCBA 3 5 9  U .S . 2 5 5 ,  a t  2 6 3  (H a r la n , 

J d is . o p .) .

lz /- S ee, su p ra n o te  1 9 .

i2 8 - H a r la n , A d d r e s s , “ L iv e  a n d  L e t L iv e ”  d e liv e r e d  a t  

B r a n d e is U n iv e r s ity (O c to b e r 3 0 , 1 9 5 5 ) , r e p r in te d in  

S h a p ir o , su p ra n o te  7 , a t  2 8 5 , 2 8 8 -2 8 9 .



J o h n  M a r s h a ll H a r la n  a n d  th e  W a r r e n  C o u r t

N o r m a n  D o r s e n

E d ito r ’s  N o te :  aZYXWVUTSRQPONMLKJIHGFEDCBA.4 TSRQPONMLKJIHGFEDCBAv e rs io n o f th is p a p e r w a s p re

se n te d to  a c o n fe re n c e o n th e W a r re n C o u r t a t 

G e o rg e to w n L a w  S c h o o l in  J a n u a ry 1 9 9 0 a n d to  

a  c o n fe re n c e o n  J u s t ic e H a r la n  a t N e w Y o rk L a w  

S c h o o l in  A p r i l  1 9 9 1 .

Ju s tic e H a rla n w a s a n in d isp e n sa b le c o m

p o n e n t o f  th e W a rre n C o u rt. T h is is tru e n o t 

o n ly , a s a w ise a c re m ig h t sa y , b e c a u se lo se rs a re 

n e e d e d i f  th e re a re to  b e w in n e rs , b u t b e c a u se 

h e p ro v id e d a fo rm  o f  re s is ta n c e to th e d o m i

n a n t m o tifs o f  th e C o u rt th a t w a s in te l l ig e n t, d e

te rm in e d , p ro fe ss io n a lly sk il l fu l, a n d a b o v e a ll 

p r in c ip le d . In  a se n se h e d e f in e d th e C o u rt b y  

h is d isse n ts . F o r th is p e r fo rm a n c e o v e r 1 6 y e a rs 

H a rla n re c e iv e d e x tra o rd in a ry p ra ise . E a r l 

W a rre n h im se lf sa id , “ Ju s tic e H a rla n w il l  a l

w a y s b e re m e m b e re d a s a tru e sc h o la r , a ta l

e n te d la w y e r, a g e n e ro u s h u m a n b e in g , a n d a 

b e lo v e d c o l le a g u e b y  a ll w h o w e re p r iv i le g e d to  

s it w ith  h im .” 1 Ju d g e H e n ry F r ie n d ly , w h o f irs t 

w o rk e d w ith  H a rla n a s a y o u n g la w y e r in  th e 

e a r ly 1 9 3 0 s , b o ld ly a sse rte d , “ th e re h a s n e v e r 

b e e n a Ju s tic e o f  th e S u p re m e C o u rt w h o h a s so  

c o n s is te n tly m a in ta in e d a h ig h q u a lity o f  p e r

fo rm a n c e o r, d e sp ite d if fe re n c e s in  v ie w s, h a s 

e n jo y e d su c h n e a r ly u n ifo rm re sp e c t f ro m  h is 

c o lle a g u e s , th e in fe r io r b e n c h , th e b a r, a n d th e 

a c a d e m y .” 2  T h e re a re m a n y s im ila r a c c o la d e s .3

I  sh a ll in  th is p a p e r in d ic a te th e n a tu re a n d 

e x te n t o f  H a rla n’ s v ie w s a s a c o u n te rp o in t to  th e 

W a rre n C o u rt m a jo r ity . B u t I  sh a ll a lso su g g e s t 

th a t i t  w o u ld b e a m is ta k e to  c o n c e iv e o f  H a rla n 

so le ly in  th is l ig h t, a s a n in v e te ra te re a c tio n a ry 

se e k in g to  fo re s ta l l th e b ra v e n e w  w o rld  th a t h is 

b re th re n so u g h t to  w e lc o m e o r e v e n to c re a te . 

T o  a su rp r is in g d e g re e , H a rla n c o n c u rre d in  th e 

l ib e ra l a c tiv ism o f th e W a rre n C o u rt, p ic k in g 

h is sp o ts c a re fu l ly a n d a b o v e a ll  se e k in g ( th o u g h

n o t a lw a y s su c c e ss fu l ly ) to b e tru e to h is c o re 

v a lu e s o f  fe d e ra lism a n d a l im ite d  ju d ic ia l fu n c

t io n . W h a t e m e rg e s , in  su m , is n o t a r ig h t-w in g 

Ju s tic e a s h e is so m e tim e s c o n c e iv e d , b u t ra th e r 

so m e o n e m u c h c lo se r to  th e c e n te r , a m o d e ra te 

f ig u re a v o id in g th e e x tre m e s.

I

In it ia l ly ,  I  sh a ll p re se n t H a rla n th e d isse n te r 

f ro m  th e p r in c ip a l th e m e s o f  th e W a rre n C o u rt. 

P e rh a p s th e m o st c e n tra l o f  th e se is E q u a lity , a n 

id e a th a t “ [o jn c e lo o se d ...is n o t e a s i ly c a b in e d ,”  

a s A rc h ib a ld C o x sa id in  h is v a lu a b le b o o k o n 

th e W a rre n C o u rt.4 H a rla n v ig o ro u s ly o p p o se d 

e g a lita r ia n ru l in g s o f  m a n y k in d s . H e w a s m o st

I n  a s s e s s in g  J o h n  M a r s h a ll  H a r la n ’s  p la c e  o n  th e  W a r r e n  

C o u r t , th e  a u th o r  m a k e s th e  c a s e  th a t a lth o u g h  h e  w a s  

g e n e r a lly  c o n s e r v a t iv e , H a r la n  c o n c u r r e d  in  a  s u r p r is in g  

n u m b e r  o f  th e  C o u r t’s  l ib e r a l o p in io n s .
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v e h e m e n t in  c o n d e m n in g th e re a p p o rtio n m e n t 

d e c is io n s , TSRQPONMLKJIHGFEDCBAf i is lB a k e rv . C a n5  in  w h ic h th e C o u rt 

a c k n o w le d g e d fe d e ra l ju r isd ic t io n to  d e c id e th e 

issu e w h e th e r s ta te le g is la tiv e d is tr ic ts w e re 

m a la p p o rtio n e d , th e n R e y n o ld s v . S im s6 in  

w h ic h th e C o u rt e s ta b lish e d th e o n e p e rso n - 

o n e v o te ru le , a n d th e n th e m a n y se q u e ls to  

th e se ru l in g s .7  H a rla n n e v e r b e c a m e re c o n c ile d 

to  w h a t h e re g a rd e d a s a w h o lly  u n ju s tif ie d e n

c ro a c h m e n t in to th e p o lit ic a l re a lm , sa y in g in  

R e y n o ld s th a t “ [ i ] t  is d if f ic u lt  to  im a g in e a m o re 

in to le ra b le a n d in a p p ro p r ia te in te r fe re n c e b y  

th e ju d ic ia ry w ith  th e in d e p e n d e n t le g is la tu re s 

o f  th e S ta te s .” 8

C lo se ly re la te d to  th e a p p o rtio n m e n t c a se s 

a re th o se d e a lin g w ith  th e r ig h t to  v o te . H e re , 

to o , h e d isse n te d , f ro m  th e ru l in g th a t in v a li

d a te d V irg in ia ’ s p o ll ta x , f ro m  a d e c is io n th a t 

o p e n e d sc h o o l b o a rd e le c tio n s to a m a n w h o 

w a s n e ith e r a p a re n t n o r a p ro p e rty -h o ld e r in  

th e d is tr ic t, a n d f ro m  th e d e c is io n u p h o ld in g 

C o n g re ss’ s p o w e r to  e x te n d th e f ra n c h ise to  1 8 

y e a r o ld s .9

T h e p o ll  ta x c a se i l lu s tra te s a n a sp e c t o f  th e 

C o u rt’ s e g a lita r ia n ism to w h ic h H a rla n e sp e

c ia l ly  o b je c te d , i ts a c c e p ta n c e o f  th e id e a th a t 

g o v e rn m e n t h a s a n o b lig a tio n to e lim in a te 

e c o n o m ic in e q u a lit ie s a s a w a y to  p e rm it e v e ry

o n e to  e x e rc ise h u m a n r ig h ts . T h e le a d in g c a se 

w a s G r if f in  v . I l l in o is 1 6 in  w h ic h a sh a rp ly d i

v id e d C o u rt h e ld th a t w h e re a s te n o g ra p h ic tr ia l 

tra n sc r ip t is  n e e d e d fo r  a p p e lla te re v ie w , a s ta te 

v io la te s th e F o u rte e n th A m e n d m e n t b y  re fu s

in g  to  p ro v id e th e tra n sc r ip t to  a n im p o v e r ish e d 

d e fe n d a n t w h o a lle g e s th a t re v e rs ib le e rro rs 

o c c u rre d a t h is tr ia l. H a rla n’ s d isse n t m a in

ta in e d th a t “ [a ] l l  th a t I l l in o is  h a s d o n e is to  fa i l  

to  a lle v ia te th e c o n se q u e n c e s o f  d if fe re n c e s in  

e c o n o m ic c irc u m sta n c e s th a t e x is t w h o lly  a p a rt 

f ro m  a n y s ta te a c tio n .” 1 1 H e la te r d isse n te d 

f ro m  D o u g la s v . C a li fo rn ia ,1 2 w h ic h h e ld th a t a 

s ta te c o u ld n o t d e n y c o u n se l to a c o n v ic te d 

in d ig e n t w h o se e k s h is o n ly  a p p e a l b y  r ig h t to  a 

h ig h e r c o u rt.

A n o th e r e x a m p le o f  th e g e n re is H a rla n’ s 

p ro te s ts a t e f fo r ts to tra n s fo rm w e lfa re p a y

m e n ts in to e n tit le m e n ts . T h u s , in a m a jo r 

e f fo r t, h e m a in ta in e d th a t s ta te s c o u ld d e n y 

su c h p a y m e n ts to o th e rw ise e lig ib le w e lfa re 

a p p lic a n ts w h o h a d n o t re s id e d in  th e s ta te fo r  

a y e a r o r m o re .1 3

H a rla n a lso fo u n d h im se lf o u t o f  s te p w ith

th e p re v a il in g v ie w  o n c r im in a l p ro c e d u re , w h e re 

th e W a rre n C o u rt re w ro te th e b o o k , tra n s fo rm

in g  th e la w  re la tin g to  c o n fe ss io n s a n d l in e -u p s , 

th e p r iv i le g e a g a in s t se lf - in c r im in a tio n , w ire

ta p p in g a n d e a v e sd ro p p in g , a n d th e a d m iss ib i l

i ty  o f  i l le g a lly  o b ta in e d e v id e n c e , a m o n g o th e r 

a sp e c ts o f  c r im in a l c a se s . T h e l in c h -p in o f  m o st 

o f  th e ru l in g s w a s th e d o c tr in e o f  se le c tiv e in 

c o rp o ra tio n , u n d e r w h ic h th e C o u rt a p p lie d to  

s ta te c r im in a l tr ia ls u n d e r th e F o u rte e n th 

A m e n d m e n t’ s d u e p ro c e ss c la u se th e p ro te c

t io n s o f th e f irs t e ig h t a m e n d m e n ts to th e 

C o n stitu t io n th a t w e re d e e m e d “ fu n d a m e n

ta l.” 1 4 R e je c tin g H a rla n’ s v ie w  th a t th e d u e 

p ro c e ss c la u se e s ta b lish e d a g e n e ra l te s t o f  

“ fu n d a m e n ta l fa irn e ss”  n o t t ie d to  th e p a rtic u

la r p ro v is io n s o f  th e B il l  o f  R ig h ts , th e C o u rt 

c o m p le te d a m a ss iv e re fo rm  o f  c r im in a l p ro c e

d u re in  a n a s to n ish in g ly b r ie f p e r io d o f  t im e .1 5 

H a rla n v ig o ro u s ly d isse n te d f ro m  m o st o f  th e 

se m in a l d e c is io n s , in c lu d in g th o se a p p ly in g th e 

e x c lu s io n a ry ru le to i l le g a lly  se iz e d e v id e n c e , 

in c o rp o ra tin g th e p r iv i le g e a g a in s t se lf - in c r im i

n a tio n , e s ta b lish in g th e ‘ “ M ira n d a”  ru le s fo r  

w a rn in g in d iv id u a ls b e in g ta k e n in to p o lic e 

c u s to d y , a n d th e re q u ire m e n t o f  a ju ry  tr ia l in  

c r im in a l c a se s .1 6 H e e q u a lly o p p o se d th e C o u rt’ s 

c o n c lu s io n th a t th e g u a ra n te e s o f th e B il l  o f  

R ig h ts th a t w e re “ se le c tiv e ly”  in c o rp o ra te d sh o u ld 

a p p ly to  th e s ta te s in  e x a c tly th e w a y in  w h ic h 

th e y a p p lie d to th e fe d e ra l g o v e rn m e n t.1 7 In  

th e se c a se s h e a sse rte d th a t a ‘ “ h e a lth y fe d e ra l

ism ”  w a s in c o n s is te n t w ith th e a sse rt io n o f  

n a tio n a l ju d ic ia l a u th o r ity .1 8

H a rla n a lso o b je c te d , in  th e in te re s ts o f  

fe d e ra lism , to  e x te n s io n s o f  c o n g re ss io n a l p o w e r. 

T h e tw o  m o st s ig n if ic a n t c a se s o f  th is so rt w e re 

K a tze n b a c h v . M o rg a n1 6 a n d U n ite d S ta te s v . 

G u e s t,2 0 w h ic h a d o p te d b ro a d th e o r ie s in  su s

ta in in g , re sp e c tiv e ly , th e a u th o r ity o f  C o n g re ss 

to in v a lid a te s ta te E n g lish la n g u a g e l i te ra c y 

te s ts fo r v o tin g a s a p p lie d to in d iv id u a ls w h o 

c o m p le te d s ix th g ra d e in  P u e rto R ic a n sc h o o ls 

a n d to p u n ish p r iv a te (n o t s ta te ) a c tio n th a t 

in te r fe re s w ith  c o n s titu t io n a l r ig h ts .

A t  th e sa m e t im e H a rla n , o f te n c o n tra ry to  

th e m a jo r ity , d e fe rre d to c o n g re ss io n a l ju d g

m e n ts th a t im p a ire d c iv i l  l ib e r t ie s . F o r e x

a m p le , h e c o n c e d e d b ro a d a u th o r ity to C o n

g re ss o v e r c it iz e n sh ip , re je c tin g a n y c o n s titu

t io n a l r ig h t to  p re v e n t in v o lu n ta ry d e n a tio n a li

z a tio n ;2 1 h e p ro te s te d a so f te n in g o f  th e im m i
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g ra tio n la w  th a t p ro v id e d fo r  d e p o rta tio n o f  a n 

a lie n w h o h a d e v e r b e e n a m e m b e r o f th e 

C o m m u n is t P a rty , h o w e v e r n o m in a lly ;2 2 a n d 

h e d id n o t re c o g n iz e a c o n s titu t io n a l r ig h t to  

tra v e l a b ro a d , f irs t re c o g n iz e d in  K e n t v . D u lle s 

2 3 a n d so lid if ie d in  A p th e k e r v . S e c re ta r y o f 

S ta te .2 4 In  a ll  th e se c a se s h e re fu se d to  o v e rtu rn 

a c tio n s o f  th e e le c te d b ra n c h e s o f  g o v e rn m e n t 

th a t re su lte d in  se v e re a n d a rg u a b ly u n ju s tif ie d 

h a rm to  in d iv id u a ls .

T h e re is n o d o u b t, in  l ig h t  o f  th e se c a se s a n d 

o th e rs , th a t Ju s tic e H a rla n w a s a re g u la r a n d 

f re q u e n t d isse n te r f ro m  m a n y o f th e W a rre n 

C o u rt’ s k e y l ib e ra l d e c is io n s . In  a d d it io n , e sp e

c ia l ly  in  h is e a r ly T e rm s, th e re w e re m a n y im 

p o rta n t c a se s in  w h ic h H a rla n w a s p a rt o f  a m a

jo r i ty  th a t re je c te d c o n s titu t io n a l th e o r ie s su p

p o rte d b y  th e l ib e ra l Ju s tic e s . F o r e x a m p le , h e 

w ro te th e p re v a il in g o p in io n s in  c a se s re je c tin g 

F irs t A m e n d m e n t c la im s b y in d iv id u a ls w h o 

w e re h e ld in  c o n te m p t b y  th e H o u se U n A m e ri

c a n A c tiv it ie s C o m m itte e a n d d e n ie d a d m is

s io n to th e p ra c tic e o f  la w  fo r re fu s in g to re

sp o n d to q u e s tio n s c o n c e rn in g C o m m u n is t 

a c tiv it ie s , a n d b y a m a n se n te n c e d to p r iso n 

b e c a u se o f m e m b e rsh ip in th e C o m m u n is t 

P a rty .2 5 T h e se c a se s h a v e n o t b e e n o v e rru le d , 

b u t la te r a c tio n s o v e r tu rn e d m a jo r ity d e c is io n s 

o f  w h ic h H a rla n w a s a p a rt th a t, fo r e x a m p le , 

p e rm itte d s ta te s to q u e s tio n c r im in a l su sp e c ts 

w ith o u t c o n c e rn fo r th e p r iv i le g e a g a in s t se lf

in c r im in a tio n , a n d to  d e n y w o m e n th e r ig h t to  

se rv e o n ju r ie s e q u a lly w ith  m e n .2 6 H e re to o 

H a rla n w a s o u t o f  s te p w ith  th e l ib e ra l a c tiv ism 

th a t d is tin g u ish e d th e W a rre n C o u rt.2 7

I I

B u t th is is fa r f ro m  th e w h o le s to ry . Ju s tic e 

P o tte r S te w a rt, o n e o f H a rla n’ s c lo se s t c o l

le a g u e s , re c o g n iz e d th is w h e n h e sa id , “ I  c a n 

a ssu re y o u th a t a v e ry in te re s tin g la w  re v ie w a r-aZYXWVUTSRQPONMLKJIHGFEDCBA

J o h n  M a r sh a l l  H a r la n  s ta n d s ju s t  b e h in d  P r e s id e n t D w ig h t  D . E ise n h o w e r o n  th e  W h ite  H o u se s te p s . T h e o th e r  e ig h t 

m e m b e r s o f  th e 1 9 5 7 C o u r t  a r e ( f r o m  le f t  to  r ig h t ) : W illia m  O . D o u g la s , F e lix  F r a n k fu r te r , W ill ia m  J . B r e n n a n , J r ., 

H u g o  B la c k , T o m  C . C la r k , E a r l W a r r e n , H a r o ld  H . B u r to n , a n d  S ta n le y  R e e d . R e t ir e d  A s s o c ia te  J u s t ic e  S h e r m a n  

M in to n , s ta n d in g  ju s t  b e h in d C h ie f  J u s t ic e  W a r r e n , h a d  b e e n  r e p la c e d  b y  B r e n n a n .
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t id e c o u ld so m e d a y b e w ritte n o n ‘ T h e L ib e ra l 

O p in io n s o f  M r. Ju s tic e H a rla n .’ ” 2 8 In  v ir tu a lly  

e v e ry a re a o f  th e C o u rt’ s w o rk , th e re a re c a se s 

in  w h ic h h e w a s p a rt o f th e c o n se n su s a n d , 

in d e e d , in  w h ic h h e sp o k e fo r  th e C o u rt.

H a rla n jo in e d TSRQPONMLKJIHGFEDCBAB ro w n I I 2 3 a n d C o o p e r v . 

A a ro n ,2®  d e c is io n s in s tru m e n ta l in  p ro te c tin g 

th e p r in c ip le o f  th e in it ia l sc h o o l se g re g a tio n 

c a se , B ro w n I . 2 1 H e a lso jo in e d e v e ry o p in io n 

d e c id e d w h ile  h e w a s o n th e C o u rt th a t a p p lie d 

th e p r in c ip le o f  B ro w n to  o th e r so rts o f  s ta te - 

e n fo rc e d se g re g a tio n .3 2

H e c o n c u rre d in  G id e o n v . W a in w r ig h t2 2  th e 

r ig h t- to -c o u n se l c a se , a n d w ro te th e o p in io n in  

B o d d ie v . C o n n e c t ic u t,2 4 w h ic h h e ld th a t a s ta te 

c o u ld n o t d e n y a d iv o rc e to a c o u p le b e c a u se 

th e y la c k e d th e m e a n s to  p a y th e ju d ic ia l f i l in g  

fe e . A lth o u g h b o th th e se c a se s w e re d e c id e d 

u n d e r th e d u e p ro c e ss c la u se , th e y w e re , a t 

b o tto m , ju d ic ia l ly m a n d a te d e q u a liz a tio n o f  

e c o n o m ic c irc u m sta n c e in s itu a tio n s w h e re 

H a rla n c o n c lu d e d th a t i t  w o u ld b e fu n d a m e n

ta l ly  u n fa ir to d e n y p o o r p e o p le w h a t o th e rs 

c o u ld a f fo rd .

In  th e c r im in a l p ro c e d u re a re a , w h ile o p

p o s in g th e e x c lu s io n a ry ru le in  s ta te p ro se c u

t io n s , h e c o n s is te n tly su p p o rte d a s tro n g v e r

s io n o f th e F o u rth A m e n d m e n t p ro te c tio n a g a in s t 

u n re a so n a b le se a rc h e s a n d se iz u re s b y  fe d e ra l 

a u th o r it ie s ,3 5 in c lu d in g a p p lic a tio n o f  th e p r in 

c ip le to  w ire ta p p in g a n d e a v e sd ro p p in g .3 6 H e 

a lso w ro te a se p a ra te o p in io n to  u n d e rsc o re h is 

a g re e m e n t w ith  th e ru l in g  th a t e x te n d e d c r im i

n a l d u e p ro c e ss p ro te c tio n s to  ju v e n ile s a c c u se d 

o f d e lin q u e n c y .3 7 A n d h e jo in e d th e d e c is io n 

o v e rru l in g e a r l ie r c a se s u p h o ld in g th e fe d e ra l 

re g is tra tio n re q u ire m e n ts fo r g a m b le rs , c o n

c lu d in g th a t th e y c o u ld a v o id p ro se c u tio n fo r  

v io la tio n o f  th e s ta tu te s b y  p le a d in g th e p r iv i 

le g e a g a in s t se lf - in c r im in a tio n .3 8

T u rn in g to  f re e e x p re ss io n , o n e f in d s a h o s t 

o f  im p o rta n t c a se s in  w h ic h H a rla n su p p o rte d 

th e c o n s titu t io n a l r ig h t. F o r e x a m p le , h e w ro te 

th e im p o rta n t o p in io n in N A A C P v . A la b a m a ,3 9 

w h ic h h e ld th a t th e r ig h t o f  in d iv id u a ls to  jo in  

c iv i l  r ig h ts g ro u p s a n o n y m o u s ly w h e n e x p o su re 

w o u ld h a v e e n ta i le d g re a t p e rso n a l r isk s w a s a 

fo rm  o f  f re e d o m o f  a sso c ia tio n p ro te c te d b y  th e 

F irs t A m e n d m e n t. H e jo in e d N e w Y o rk T im e s 

C o . v . S u l l iv a n1* ®  w h ic h f irs t im p o se d l im its  o n 

l ib e l ju d g m e n ts a g a in s t th e m e d ia , a n d so m e 

( th o u g h n o t a ll)  o f  th e se q u e ls to  th a t c a se .4 1 H e

jo in e d o p in io n s th a t b a rre d s ta te s f ro m  se a tin g 

a n e le c te d le g is la to r w h o h a d b e e n d e n ie d h is 

se a t b e c a u se o f  h is sh a rp ly c r it ic a l v ie w s o n th e 

V ie tn a m W a r, a n d f ro m  c o n v ic tin g a le a d e r o f  

th e K u  K lu x  K ia n fo r ‘ “ se d it io u s”  sp e e c h .4 2 

A n d  h e w ro te fo r  th e C o u rt to  p ro te c t th e r ig h t 

o f  a b la c k m a n , w h o w a s u n n e rv e d b y  th e fa c t 

th a t a c iv i l  r ig h ts le a d e r h a d b e e n sh o t, to  

e x p re ss h im se lf s tro n g ly a b o u t th e c o u n try w h ile 

b u rn in g th e f la g .4 3

H a rla n a lso w ro te a n u m b e r o f  o p in io n s , a ll 

c u rb in g v a r ia n ts o f M c C a rth y ism , th a t n o m i

n a lly  w e re d e c id e d o n n o n c o n s titu t io n a l g ro u n d s 

b u t re s te d o n F irs t A m e n d m e n t p r in c ip le s . In  

th e f irs t o f  th e se , C o le v . Y o u n g4 1*  w h ic h in v a li

d a te d th e d isc h a rg e o f  a fe d e ra l fo o d a n d d ru g 

in sp e c to r , H a rla n in te rp re te d a s ta tu te a u th o r

iz in g  d ism issa ls o f  g o v e rn m e n t e m p lo y e e s “ in  

th e in te re s ts o f  n a tio n a l se c u r ity”  to  a p p ly o n ly  

to  jo b s d ire c tly c o n c e rn e d w ith  in te rn a l su b v e r

s io n a n d fo re ig n a g g re ss io n . T h e n e x t y e a r, in  

w h a t A n th o n y L e w is h a s d e sc r ib e d a s a “ m a s

te r fu l ly su b tle o p in io n ,” 4 5 H a rla n c o n s tru e d 

th e S m ith A c t to p e rm it p ro se c u tio n o f  C o m

m u n is t P a rty le a d e rs o n ly  fo r  sp e e c h a m o u n tin g 

to  in c ite m e n t to  a c tio n ra th e r th a n fo r  “ a b s tra c t 

d o c tr in e”  a d v o c a tin g o v e rth ro w .4 6 A  th ird in 

s ta n c e in v o lv e d c o m p a n io n c a se s4 7 in  w h ic h th e 

g o v e rn m e n t h a d re v o k e d th e n a tu ra l iz a tio n o f  

tw o p e rso n s w h o w e re a sse rte d to h a v e o b

ta in e d th e ir c it iz e n sh ip im p ro p e r ly . T h e g o v

e rn m e n t c o n te n d e d th a t th e y w e re C o m m u

n is ts a n d th e re fo re n o t “ a tta c h e d to th e p r in 

c ip le s o f  th e C o n stitu t io n o f  th e U n ite d S ta te s”  

a s re q u ire d b y  th e a p p lic a b le s ta tu te . H a rla n’ s 

o p in io n fo u n d th a t “ c le a r , u n e q u iv o c a l a n d c o n

v in c in g e v id e n c e”  w a s la c k in g th a t th e in d iv id u

a ls w e re a w a re , d u r in g th e re le v a n t p e r io d p r io r 

to  th e ir b e c o m in g c it iz e n s , th a t th e C o m m u n is t 

P a rty w a s e n g a g e d in  i l le g a l a d v o c a c y . D u rin g 

th e 1 9 5 0 s th e se d e c is io n s w e re m ile s to n e s in  

l i f t in g  th e y o k e o f  p o lit ic a l re p re ss io n .

F re e d o m o f  re l ig io n a lso sh o w e d H a rla n a s 

f re q u e n tly , b u t n o t in v a r ia b ly , p ro te c tiv e o f  

c o n s titu t io n a l g u a ra n te e s . H e jo in e d d e c is io n s 

th a t p ro h ib ite d o rg a n iz e d p ra y e r in  th e p u b lic 

sc h o o ls4 8 a n d in v a lid a te d a re q u ire m e n t th a t 

s ta te o f f ic ia ls d e c la re a b e lie f in  G o d 4 9 A n d  

w h ile a p p ro v in g s ta te lo a n s o f te x tb o o k s to  

c h u rc h sc h o o ls ,5 0 h e b a lk e d w h e n ta x -ra ise d 

fu n d s w e re u se d to  re im b u rse p a ro c h ia l sc h o o ls 

fo r te a c h e rs’ sa la r ie s , te x tb o o k s a n d in s tru c -
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T h e  UTSRQPONMLKJIHGFEDCBAQ u een M a ry c a r r ie d  3 5 0  m e m b e r s  o f  th e  A m e r ic a n  B a r  A s s o c ia t io n  to  a  L o n d o n  c o n fe r e n c e  in  1 9 5 7 .  P ic tu r e d o n  

th e  d e c k  o f  th e  s h ip  b e fo r e  s a il in g  fr o m  N e w  Y o r k  a r e : ( fr o m  le f t  to  r ig h t  w ith  w iv e s  s ta n d in g  in  f r o n t  o f  th e ir  h u s b a n d s ) 

J u s t ic e  a n d  M r s . T o m  C . C la r k , C h ie f  J u s t ic e  a n d  M r s . E a r l  W a r r e n  a n d  J u s t ic e  a n d  M r s . J o h n  M a r s h a ll H a r la n . 

H a r la n  h a d  m a r r ie d  E th e l  A n d r e w s , th e  d a u g h te r  o f  a  h is to r y  p r o fe s s o r , w h e n  h e  s e r v e d  a s S p e c ia l  A s s is ta n t  to  N e w  

Y o r k  A tto r n e y  G e n e r a l E m o r y  R . B u c k n e r  in  1 9 2 8 . H e r  b r o th e r  w a s  a n  a s s o c ia te a t  th e  la w  f ir m  H a r la n  w o r k e d  fo r  

b e tw e e n  h is  p u b lic  s e r v ic e  s t in ts .

t io n a l m a te r ia ls .5 1 S im ila r ly , w h ile u n w il l in g  to  

p ro te c t a d h e re n ts to S a b b a ta r ia n fa ith s w h o 

o b je c te d to S u n d a y c lo s in g la w s a n d to  u n e m

p lo y m e n t c o m p e n sa tio n la w s th a t re q u ire d a 

w il l in g n e ss o f  th e a p p lic a n t to  w o rk o n S a tu r

d a y s ,5 2 H a rla n w ro te a p o w e rfu l o p in io n d u r in g 

th e V ie tn a m W a r d e c la r in g th a t a s ta tu te th a t 

l im ite d c o n sc ie n tio u s o b je c tio n to th o se w h o 

b e lie v e d in  a th e is t ic re l ig io n “ o f fe n d e d th e E s

ta b l ish m e n t C la u se”  b e c a u se i t  “ a c c o rd s a p re f

e re n c e to th e ‘ re l ig io u s’ [a n d ] d isa d v a n ta g e s 

a d h e re n ts o f re l ig io n s th a t d o n o t w o rsh ip a 

S u p re m e B e in g .” 5 3

In  a ll th e se c a se s , H a rla n e m p h a s iz e d th a t 

“ [ t ]h e a tt i tu d e o f  g o v e rn m e n t to w a rd s re l ig io n

m u st...b e o n e o f  n e u tra l i ty .” 5 4 H a rla n w a s so

p h is tic a te d e n o u g h to  a p p re c ia te th a t n e u tra l i ty 

is “ a c o a t o f  m a n y c o lo rs .” 5 5 N e v e rth e le ss , a s 

P ro fe sso r K e n t G re e n a w a lt h a s o b se rv e d , “ n o 

m o d e rn Ju s tic e h a [s ] s tr iv e n h a rd e r o r m o re 

su c c e ss fu l ly th a n Ju s tic e H a rla n to  p e rfo rm h is 

re sp o n s ib i l i t ie s in  [a n e u tra l] m a n n e r...” 5 6

A  f in a l  a re a o f  c iv i l  l ib e r ty , se x u a l p r iv a c y , is  

o f  p a rtic u la r im p o rta n c e b e c a u se H a rla n p ro

d u c e d th e m o st in f lu e n tia l o p in io n s o n th is 

su b je c t w ritte n b y  a n y o n e d u r in g h is te n u re . In  

th e f irs t c a se 5 7 a th in m a jo r ity , le d b y  Ju s tic e 

F ra n k fu r te r , re fu se d to  d e c id e w h e th e r a C o n

n e c tic u t la w  th a t c r im in a liz e d th e sa le o f  c o n

tra c e p tiv e s to m a rr ie d a n d u n m a rr ie d p e o p le
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a lik e v io la te d th e C o n stitu t io n , f in d in g th a t 

th e re w a s n o th re a t o f  p ro se c u tio n . H a rla n’ s 

e m o tio n a l o p in io n5 8-a ra r ity  fo r  h im -n o t o n ly  

d if fe re d w ith th is c o n c lu s io n b u t a lso e x te n

s iv e ly d e fe n d e d th e p ro p o s it io n th a t C o n n e c ti

c u t’ s la w  v io la te d th e d u e p ro c e ss c la u se o f  th e 

F o u rte e n th A m e n d m e n t, a p o s it io n th a t p re

v a ile d fo u r y e a rs la te r in  c o n c u rr in g in  TSRQPONMLKJIHGFEDCBAG r isw o ld 

v . C o n n e c t ic u t.5 9  I t  is im p o ss ib le to  k n o w  w h e th e r 

H a rla n w o u ld h a v e e x te n d e d th is re a so n in g to  

su p p o rt th e re su lt in E ise n s ta d t v . B a ird ,6 0 

w h ic h h e ld th a t a s ta te c o u ld n o t p u n ish th e 

d is tr ib u tio n o f c o n tra c e p tiv e s to u n m a rr ie d 

p e rso n s , o r to R o e v . IF a d e’ s6 1 re c o g n it io n o f  

a b o rtio n a s a p e rso n a l r ig h t, b o th d e c id e d so o n 

a f te r h e re tire d . B u t I  a m c o n f id e n t th a t, a t a 

m in im u m , h e w o u ld h a v e p ro te c te d th e r ig h t o f  

a m a rr ie d w o m a n to  p ro c e e d w ith  a n a b o rtio n 

th a t w a s d ic ta te d b y  fa m ily  c o n s id e ra tio n s .

H a rla n’ s p a rtic ip a tio n in  th e m a jo r th ru s ts 

o f  th e W a rre n C o u rt w a s n o t c o n f in e d to c iv i l  

l ib e r t ie s a n d c iv i l  r ig h ts . In  e c o n o m ic c a se s , to o , 

h e o f te n w e n t a lo n g w ith  th e m a jo r ity’ s su p p o rt 

o f  g o v e rn m e n t re g u la tio n o f  b u s in e ss , d e sp ite 

th e fa c t th a t h is p r iv a te p ra c tic e o f  la w  o f te n in 

v o lv e d th e d e fe n se o f  a n titru s t a n d o th e r a c

t io n s a g a in s t th e g o v e rn m e n t a n d th a t h e w a s 

a c u te ly a w a re o f th e e f fe c t o f re g u la tio n o n 

b u s in e ss .6 2 T o  b e su re , h e f re q u e n tly v o te d to  

l im it  th e im p a c t o f re g u la to ry s ta tu te s ,6 3 b u t 

th e re a re a lso m a n y im p o rta n t a n titru s t c a se s in  

w h ic h h e s id e d w ith  th e g o v e rn m e n t o r p r iv a te 

p la in ti f f .6 4

I l l

W h a t sh o u ld o n e c o n c lu d e f ro m  th e m a n y 

d e c is io n s in  w h ic h Ju s tic e H a rla n , a c o n se rv a

t iv e , su p p o rte d c o n s titu t io n a l r ig h ts , o f te n in  

h ig h ly c o n tro v e rs ia l c a se s in  w h ic h th e C o u rt 

w a s sp li t? T h a t h e w a s in  s te p w ith  th e m a jo r ity 

o f  th e W a rre n C o u rt? P la in ly n o t; th e re a re to o 

m a n y in s ta n c e s w h e re h e m a rc h e d se p a ra te ly . 

T h a t h e w a s e sse n tia l ly a c iv i l  l ib e r ta r ia n ? N o  

a g a in ; n o t o n ly  a re th e re to o m a n y c a se s to  th e 

c o n tra ry , b u t a t a b a s ic le v e l th a t is n o t th e w a y 

H a rla n re a c te d to in ju s tic e . T h is is n o t to  sa y 

th a t h e w a s in se n s it iv e to h u m a n su f fe r in g o r 

u n m o v e d b y e v id e n c e o f a rb itra r in e ss . I t is 

ra th e r th a t so m e th in g e lse w a s a t th e c o re .

In  m y  o p in io n , th a t so m e th in g w a s H a rla n’ s 

d e e p , a lm o s t v isc e ra l, d e s ire to k e e p th in g s in

b a la n c e , to  re s is t e x c e ss in  a n y d ire c tio n . M a n y 

t im e s d u r in g m y y e a r w ith h im  h e sa id h o w  

im p o rta n t i t  w a s “ to k e e p th in g s o n a n e v e n 

k e e l.”  T o  m e , th a t is th e m a ste r k e y to  H a rla n 

a n d h is ju r isp ru d e n c e . O n e re c a lls C a stle , th e 

h e ro o f  G ra h a m G re e n e’ s n o v e l, T h e H u m a n 

F a c to r, a s h e m u se s o n th o se w h o a re “ u n a b le 

to lo v e su c c e ss o r p o w e r o r g re a t b e a u ty .” 6 5 

C a stle c o n c lu d e s th a t i t is n o t b e c a u se th e se 

p e o p le fe e l u n w o rth y o r w e re “ m o re a t h o m e 

w ith  fa i lu re .”  I t  is ra th e r th a t “ o n e w a n te d th e 

r ig h t b a la n c e ....”  In  re f le c tin g o n so m e o f h is 

o w n p e rp le x in g a n d se lf -d e s tru c tiv e a c tio n s , 

C a stle d e c id e s th a t “ h e w a s th e re to r ig h t th e 

b a la n c e . T h a t w a s a ll.” 6 6 H a rla n w a s n o t a m a n 

w h o a v o id e d su c c e ss o r p o w e r o r, i f  o n e k n e w 

M rs . H a rla n , g re a t b e a u ty , b u t n e v e rth e le ss in  

h is o w n e y e s h e w a s th e re to  r ig h t th e b a la n c e . 

I t  is s ig n if ic a n t th a t h e e n tit le d a m a jo r sp e e c h 

a t th e A m e ric a n B a r A sso c ia tio n T h o u g h ts a t a 

D e d ic a tio n : K e e p in g th e Ju d ic ia l F u n c tio n in

B a la n c e.6 7

T h e re is e v id e n c e o f  b a la n c e n o t o n ly  in  th e 

d e c is io n s d isc u sse d a b o v e b u t in  h is e la b o ra teaZYXWVUTSRQPONMLKJIHGFEDCBA

J u s t ic e H a r la n  v o te d w ith  th e m a jo r i ty  th a t  o r d e r e d th e 

H o u se o f  R e p r e se n ta t iv e s to  se a t A d a m  C la y to n  P o w e ll in  

1 9 6 9 . A t  is su e w a s w h e th e r th e H o u se c o u ld a d d to  th e 

C o n s t i tu t io n ’ s q u a l i f ic a t io n s fo r  m e m b e r sh ip .
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v ie w s o n d o c tr in e s o f  ju s tic ia b il i ty . T h e se a re 

c lo se ly re la te d to h is f re q u e n t p re o c c u p a tio n 

w ith  ju d ic ia l m o d e sty o r, p u t n e g a tiv e ly , h is 

o p p o s it io n to  e x c e ss iv e ju d ic ia l a c tiv ism , w h ic h 

in  tu rn is re la te d to th e c e n tra l th e m e o f h is 

ju d ic ia l u n iv e rse - fe d e ra lism . A s  I  su g g e s te d in  

1 9 6 9 ,TSRQPONMLKJIHGFEDCBA

H is  p e r v a s iv e c o n c e rn h a s b e e n o v e r a  ju d ic i

a ry th a t w il l  a r ro g a te p o w e r n o t r ig h tfu l ly  

b e lo n g in g to i t  a n d im p o se i ts  v ie w s o f g o v e rn

m e n t f r o m  a  r e m o te to w e r , th e re b y e n e rv a t in g 

th e in i t ia t iv e a n d in d e p e n d e n c e a t th e g ra ss 

r o o ts th a t a re e sse n t ia l to  a  th r iv in g  d e m o c

r a c y .6 8

H a rla n’ s th in k in g o n ju r isd ic t io n a l issu e s 

w a s a lso re la te d to  h is lo n g y e a rs a s a p ra c tic in g 

la w y e r w h e re h e c u s to m a r i ly re p re se n te d d e

fe n d a n ts in  l i t ig a tio n . In  th a t ro le h e h a d to  b e 

“ c o n s ta n tly a w a re th a t i t  is e a s ie r a n d q u ic k e r to  

a c h ie v e v ic to ry o n g ro u n d s su c h a s w a n t o f  

fe d e ra l ju r isd ic t io n , la c k o f  s ta n d in g o r r ip e n e ss , 

o r  fa i lu re to  jo in  a n in d isp e n sa b le p a r ty , th a n to 

p re v a il o n th e m e rits o f  a la w su it.” 6 9

T h a t th is e a r l ie r se n s it iv ity to  issu e s o f  ju s ti

c ia b il i ty  c a rr ie d o v e r to  h is ju d ic ia l y e a rs is se e n 

in  th e m a n y in s ta n c e s w h e re H a rla n u rg e d ju 

r isd ic t io n a l ru le s to  a v o id d e c id in g c o n tro v e r

s ia l c a se s . A m o n g th e m o st n o ta b le a re h is d is

se n tin g o p in io n s in  B a k e r v . C a r r7 0 a n d R e y

n o ld s v . S im s ,7 1 w h e re h e c o n c lu d e d th a t th e 

issu e o f  le g is la tiv e re a p p o rtio n m e n t w a s a p o

l i t ic a l  q u e s tio n ; in  D o m b ro w sk i v . P fis te r7 2 w h e re 

h e o b je c te d to  th e a d ju d ic a tio n o f  th e c o n s titu

t io n a li ty o f L o u is ia n a’ s S u b v e rs iv e A c tiv it ie s 

a n d C o m m u n is t C o n tro l A c t  in  a fe d e ra l su it to  

e n jo in a s ta te c r im in a l p ro se c u tio n u n d e r th e 

s ta tu te ; in  F a y v . N o ia7 2 a n d H e n ry v . M iss is

s ip p i ,7 4  w h e re h e c r it ic iz e d e x p a n s io n o f  fe d e ra l 

ju d ic ia l a u th o r ity to  re v ie w s ta te c r im in a l c o n

v ic t io n s w h ic h p re v io u s ly w e re u n re v ie w a b le 

b e c a u se th e c o n v ic te d p e rso n h a d n o t c o m p lie d 

w ith  s ta te p ro c e d u ra l re q u ire m e n ts ; a n d in F la s t 

v . C o h e n 7 5  w h e re h e d isse n te d f ro m  th e C o u rt’ s 

h o ld in g th a t ta x p a y e rs h a d s ta n d in g to c h a l

le n g e fe d e ra l f in a n c ia l a id to  re l ig io u s sc h o o ls .

O n th e o th e r h a n d , re f le c tin g h is b a la n c e d 

a p p ro a c h , H a rla n w ro te o r jo in e d m a n y o p in

io n s th a t e x p a n d e d th e C o u rt’ s ju r isd ic t io n . 

P e rh a p s th e m o st s tr ik in g  w a s P o e v . U llm a n ,7 6 

w h e re h e v ig o ro u s ly re je c te d , in  a d isse n t, th e

re a so n in g o f  Ju s tic e F ra n k fu r te r in  d ism iss in g 

a n e a r ly c h a lle n g e to C o n n e c tic u t’ s b ir th c o n

tro l  la w  o n th e g ro u n d th a t th e s ta tu te w a s n o t 

b e in g e n fo rc e d . A g a in , in N A A C P v . A la 

b a m a ,7 7 th e f irs t c a se e x p lic it ly  re c o g n iz in g a 

f re e d o m o f a sso c ia tio n , h is o p in io n fo r th e 

C o u rt p ro c e e d e d to  i ts F irs t A m e n d m e n t c o n

c lu s io n o n ly a f te r o v e rc o m in g d if f ic u lt  p ro c e

d u ra l o b s ta c le s in v o lv in g  th e d o c tr in e s o f  s ta n d

in g  a n d in d e p e n d e n t s ta te g ro u n d . A n d  in  th e 

f irs t sc h o o l p ra y e r c a se ,7 8 a n d a g a in in  th e 

ru l in g  th a t o rd e re d th e H o u se o f  R e p re se n ta

t iv e s to  se a t A d a m  C la y to n P o w e ll,7 9 b o th d e c i

s io n s o f  u n u su a l se n s it iv ity , H a rla n jo in e d m a

jo r i ty  o p in io n s th a t re je c te d su b s ta n tia l ju s tic ia

b il i ty  d e fe n se s .8 0

H a rla n’ s o f te n u n a p p re c ia te d w il l in g n e ss to  

e x p a n d ju d ic ia l a u th o r ity c a n b e se e n in  se v e ra l 

c a se s in v o lv in g th e b ro a d e n in g o f  re m e d ie s in  

c iv i l  r ig h ts a n d e c o n o m ic c a se s a lik e . In  o n e 

c a se , a g a in d if fe r in g  w ith  F ra n k fu r te r , h e w ro te 

a c o n c u rr in g o p in io n sa n c tio n in g th e e x p a n s io n 

o f  fe d e ra l re m e d ie s a g a in s t m u n ic ip a l o f f ic ia ls 

w h o v io la te d a n in d iv id u a l’ s c iv i l  r ig h ts .8 1 In  a 

se c o n d ru l in g , in v o lv in g a p ro v is io n o f  th e S e c u

r i t ie s a n d E x c h a n g e A c t th a t p ro h ib ite d fa lse 

a n d m is le a d in g p ro x y s ta te m e n ts in  re sp e c t to  

m e rg e rs , H a rla n a g re e d th a t a s to c k h o ld e r c o u ld 

su e fo r  re sc iss io n a n d d a m a g e s e v e n th o u g h th e 

s ta tu te w a s s ile n t o n p r iv a te la w su its to  e n fo rc e 

th e s ta tu te .8 2

S ta re d e c is is is a n o th e r im p o rta n t a re a re la t

in g  to  le g a l p ro c e ss a n d th e ju d g e’ s ro le in  w h ic h 

H a rla n’ s a c tio n s b e tra y e d a m o re a c tiv is t sp ir i t 

th a n is c o m m o n ly re c o g n iz e d . H is g e n e ra l in 

s is te n c e o n a d h e r in g to  p re c e d e n t w a s

th e p ro d u c t o f  a  c o n se rv a t iv e m in d , o n e th a t 

is d is tr u s tfu l o f a b ru p t c h a n g e , c o m fo r ta b le 

w ith a c c u s to m e d r u le s a n d p ra c t ic e s , a n d 

th e re fo re r e lu c ta n t to  r e v ise th e ju d g rn e n ts o f 

p re d e c e sso rs . I t  c a n a lso b e p a r t ia l ly  t r a c e d to  

h is lo n g c a re e r a t th e b a r , w h e re , in  a d v is in g 

c l ie n ts a n d p re p a r in g fo r  l i t ig a t io n , H a r la n  

w o rk e d w ith  p re c e d e n t, r e l ie d o n i t , a n d w a s 

im b u e d w ith  i ts  s ig n i f ic a n c e in  o rd e r in g d a y - 

to -d a y a ffa ir s .8 3

T h e re a re m a n y e x a m p le s o f  h is u n w il l in g 

n e ss to  re a c h b e y o n d a c c u s to m e d b o u n d a r ie s .8 4 

B u t th e re a re a lso m a n y c o n tra ry in s ta n c e s . H e 

v o te d to  o v e rru le B e tts v . B ra d ^5  a n d g ra n t a n



H A R L A N  A N D  T H E  W A R R E N C O U R T 5 7aZYXWVUTSRQPONMLKJIHGFEDCBA

T o w a r d  th e  e n d o f  H a r la n ’ s S u p r e m e C o u r t  te n u r e p r o te s ts a g a in s t th e V ie tn a m  W a r ,  su c h a s th e o n e p ic tu r e d  a b o v e , 

b e c a m e h e a te d . H a r la n  a u th o r e d  a  w id e ly  c ite d  F ir s t  A m e n d m e n t o p in io n  u p h o ld in g  th e  r ig h t  to  d isp la y  a  “ s c u r r ilo u s  

e p ith e t”  p r o te s t in g  c o n s c r ip t io n in  a  s ta te  c o u r th o u s e b u ild in g .

a b so lu te r ig h t o f  c o u n se l to  d e fe n d a n ts in  fe lo n y 

p ro se c u tio n s . In  TSRQPONMLKJIHGFEDCBAM a rc h e tt i v . U n ite d S ta te s8 6 h e 

sp o k e fo r  th e C o u rt in  o v e rru l in g a d e c is io n th a t 

d e n ie d th e p r iv i le g e a g a in s t se lf - in c r im in a tio n 

to g a m b le rs p ro se c u te d fo r fa i l in g  to re g is te r 

a n d p a y ta x e s . A n d in  S w if t &  C o . v . W ic k

h a m ,8 1 h e w ro te in  th e c o u rse o f  o v e rru l in g a n 

e a r l ie r d e c is io n th a t “ [u jn le ss in e x o ra b ly c o m

m a n d e d b y s ta tu te , a p ro c e d u ra l p r in c ip le o f  

th is im p o rta n c e sh o u ld n o t b e k e p t o n th e b o o k s 

in  th e n a m e o f  s ta re d e c is is o n c e i t  is p ro v e d to  

b e u n w o rk a b le in  p ra c tic e ....” 8 8

A  s tr ik in g a sp e c t o f H a rla n’ s a p p ro a c h to  

s ta re d e c is is is th a t h e w o u ld o f te n fo l lo w  p re c e

d e n t f ro m  w h ic h h e h a d d isse n te d w h e n i t  w a s 

in it ia l ly  e s ta b lish e d .8 9 E q u a lly s tr ik in g is th a t 

H a rla n fo l lo w e d th is p r in c ip le e v e n a s i t  c a rr ie d 

h im  to  d isse n t f ro m  th e C o u rt’ s fa i lu re to  fo l lo w  

p re c e d e n t w ith  w h ic h H a rla n d isa g re e d . T h u s , 

in  G re e n v . U n ite d S ta te s '  ̂th e C o u rt h e ld th a t 

w h e re a d e fe n d a n t is c o n v ic te d o f  a le sse r in 

c lu d e d o f fe n se a n d th e n se c u re s re v e rsa l o f  th e 

c o n v ic tio n , th e d e fe n d e n t m a y b e re tr ie d o n ly  

fo r  th e le sse r in c lu d e d o f fe n se . A lth o u g h H a r

la n d isse n te d in  G re e n , h e d isse n te d a g a in in  

N o r th C a ro l in a v . P e a rc e9 1 w h e re h e fo u n d , 

c o n tra ry to  th e C o u rt, th a t G re e n m a n d a te d th e

c o n c lu s io n th a t a d e fe n d a n t o n c e “ c o n v ic te d 

a n d se n te n c e d to  a p a rtic u la r p u n ish m e n t m a y 

n o t o n re tr ia l b e p la c e d a g a in in  je o p a rd y o f  

re c e iv in g a g re a te r p u n ish m e n t th a n w a s f irs t 

im p o se d .” 9 2

F in a lly , o n e m a y p o in t to c a se s in w h ic h 

H a rla n e x h ib ite d a tra it fa m il ia r to  a ll  o f  h is la w  

c le rk s -h is e x c e p tio n a l o p e n -m in d e d n e ss a n d 

w il l in g n e ss to  l is te n to  n e w  a rg u m e n ts . In  th e se 

c a se s h e d isse n te d f ro m  th e C o u rt’ s re fu sa l to  

h e a r o ra l a rg u m e n t o n c o n s titu t io n a l c la im s , 

a lth o u g h in  e a c h o f  th e m h e w a s n o t p re d is

p o se d to  a g re e th a t th e a p p e a l h a d m e rit. T h u s , 

h e jo in e d Ju s tic e D o u g la s’ s d isse n t f ro m  th e re

fu sa l to h e a r a p le a o f th e V e te ra n s o f th e 

A m e ric a n L in c o ln B rig a d e th a t th e o rg a n iz a

t io n w a s im p ro p e r ly o rd e re d to re g is te r a s a 

C o m m u n is t f ro n t o rg a n iz a tio n u n d e r th e S u b

v e rs iv e A c tiv it ie s C o n tro l A c t9 3 S im ila r ly , d e sp ite 

h is e a r l ie r B a re n b la t t9^ ru l in g , h e w o u ld h a v e 

h e a rd a c h a lle n g e to  c o n te m p t c ita tio n s b y  th e 

H o u se U n A m e ric a n A c tiv it ie s C o m m itte e 

a g a in s t a n u n c o o p e ra tiv e w itn e ss .9 5 A n d in  

p e rh a p s th e m o st fa r- re a c h in g a c tio n , h e w o u ld 

h a v e se t d o w n fo r  o ra l a rg u m e n t a c o m p la in t b y  

th e s ta te o f  M a ssa c h u se tts th a t ra ise d th e issu e 

o f  th e le g a li ty o f  th e V ie tn a m W a r, a lth o u g h h e
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o rd in a r i ly a c c o rd e d g re a t d e fe re n c e to d e c i

s io n s o f  th e e le c te d b ra n c h e s o f  g o v e rn m e n t o n 

m a tte rs o f  w a r a n d p e a c e .9 6

In  o n e a re a H a rla n w a s in f le x ib le ; h e c o n s is

te n tly re fu se d to w id e n th e sc o p e o f “ s ta te 

a c tio n”  u n d e r th e F o u rte e n th A m e n d m e n t to  

e n c o m p a ss d isc r im in a tio n e n g a g e d in  b y  w h a t 

h e re g a rd e d a s p r iv a te a c to rs .9 7

IV

T h e W a rre n C o u rt e n d e d in  m id -1 9 6 9 , b u t 

H a rla n re m a in e d fo r  tw o m o re T e rm s, a b r ie f 

p e r io d in  w h ic h h e w a s th e le a d e r o f  th e C o u rt. 

P o sse ss in g se n io r ity a n d a n u n m a tc h e d p ro fe s

s io n a l re p u ta tio n , h e to o k a d v a n ta g e o f  th e re

p la c e m e n t o f  E a r l W a rre n a n d A b e F o rta s b y  

W a rre n B u rg e r a n d H a rry B la c k m u n to  re g a in 

th e p o s it io n o f  d o m in a n c e th a t Ju s tic e F ra n k

fu r te r a n d h e sh a re d u n ti l  F ra n k fu r te r re tire d in  

A u g u s t 1 9 6 2 . T h u s , a s C h ie f Ju d g e F r ie n d ly h a s 

n o te d , a g a in s t a n a v e ra g e o f 6 2 .6 d isse n tin g 

v o te s b y H a rla n p e r T e rm in  th e p e r io d b e

tw e e n 1 9 6 3 a n d 1 9 6 7 , h e c a s t o n ly  2 4 su c h v o te s 

in  th e 1 9 6 9 T e rm a n d 1 8 in  th e 1 9 7 0 T e rm .9 8

T h is n e w  s itu a tio n m e a n t th a t H a rla n c o u ld 

re a sse rt c o n se rv a tiv e th e m e s in  h is o w n o p in

io n s o r  jo in  su c h e x p re ss io n s in  th e o p in io n s o f  

o th e rs . F o r e x a m p le , d u r in g th is p e r io d h e a d

h e re d to  h is lo n g s ta n d in g o p p o s it io n to  e x p a n

s io n o f  th e c o n s titu t io n a l r ig h ts o f  p o o r p e o p le 

to  p u b lic a ss is ta n c e b y  v o tin g w ith  th e m a jo r ity 

in  th e le a d in g c a se re je c tin g w e lfa re a s a n e n ti

t le m e n t.9 9

H e p re v a ile d in  a se r ie s o f  c r im in a l ju s tic e 

d e c is io n s , in c lu d in g th o se th a t c o n f in e d th e 

re a c h o f  th e c o n fro n ta tio n c la u se , d e n ie d a ju ry  

tr ia l in  ju v e n ile d e lin q u e n c y p ro c e e d in g s a n d 

p e rm itte d th e c lo s in g o f  su c h h e a r in g s to th e 

p u b lic , a n d a u th o r iz e d c a p ita l se n te n c in g w ith 

o u t g u id e lin e s .1 0 0 A n d  in  a n im p o rta n t c a se th a t 

in v o lv e d b o th th e r ig h ts o f p o o r p e o p le a n d 

p ro c e d u ra l d u e p ro c e ss , h e jo in e d Ju s tic e 

B la c k m u n’ s o p in io n th a t re je c te d F o u rth 

A m e n d m e n t c la im s in  su s ta in in g th e p o w e r o f  

c a se w o rk e rs to  m a k e u n a n n o u n c e d v is its to  th e 

h o m e s o f  w e lfa re re c ip ie n ts to  c h e c k th e ir e lig i

b i l i ty  a n d to  p ro v id e re h a b il i ta t iv e a ss is ta n c e .1 0 1

In  th e F irs t A m e n d m e n t a re a H a rla n a lso 

m a in ta in e d lo n g s ta n d in g p o s it io n s , b u t h e re h e 

w a s m o re o f te n in  d isse n t. T h e m o st n o ta b le 

o c c a s io n w a s TSRQPONMLKJIHGFEDCBAth e P e n ta g o n P a p e rs c a se1 0 2 w h e re

h e w o u ld h a v e p e rm itte d a p r io r re s tra in t o f  

n e w sp a p e r p u b lic a tio n o f  a n e x te n s iv e a n d p o

l i t ic a l ly  e m b a rra ss in g h is to ry o f  th e V ie tn a m 

W a r. H e a lso d isse n te d in  a n im p o rta n t l ib e l 

c a se1 0 3 a n d in  tw o d e c is io n s c o n f in in g th e a u

th o r ity  o f  b a r e x a m in e rs to  p ro b e in to  th e a sso

c ia tio n s o f a p p lic a n ts .1 0 4 B u t h e p re v a ile d in  

a n o th e r b a r a d m iss io n c a se , re c a ll in g issu e s 

f ro m  e a r l ie r d a y s , th a t su s ta in e d q u e s tio n s a b o u t 

C o m m u n is t a sso c ia tio n s ,1 0 5 a n d h e a g a in jo in e d 

th e m a jo r ity in  a n o b sc e n ity p ro se c u tio n th a t 

re je c te d p r iv a c y a s w e ll  a s f re e sp e e c h c la im s .1 0 6

W ith  re g a rd to th e b re a d th o f  th e ju d ic ia l 

ro le , h e m a in ta in e d h is s tro n g o p p o s it io n to  

e x p a n s io n o f th e s ta te a c tio n d o c tr in e , e v e n 

w h e n th e c o n se q u e n c e w a s to  l im it  ra c ia l e q u a l

i ty ,1 0 7 a n d h e to o k a s im ila r p o s it io n in  re je c tin g 

a F o u rte e n th A m e n d m e n t c la im a g a in s t a n 

a m e n d m e n t to a s ta te c o n s titu t io n th a t p ro

v id e d fo r a c o m m u n ity re fe re n d u m b e fo re a 

lo w -re n t h o u s in g p ro je c t c o u ld b e c o n s tru c te d 

o r a c q u ire d .1 0 8

A t  th e sa m e t im e th a t H a rla n w a s, u n d e r 

C h ie f Ju s tic e B u rg e r, re n e w in g h is fo rm id a b le 

c o n se rv a tiv e re c o rd , h e n e v e rth e le ss a d h e re d 

to  a b a la n c e d ju d ic ia l p ro f i le . A lth o u g h l ib e ra l 

a c tiv is t ru l in g s d id n o t d o m in a te h is la s t b ie n

n iu m  o n th e C o u rt, th e re su re ly a re m a n y e x

a m p le s o f  th e g e n re .

T h u s , in  th e e q u a lity a re a , h e m a in ta in e d h is 

su p p o rt fo r  d e se g re g a tio n ,1 0 9 a n d h e jo in e d th e 

n e w C h ie fs im p o rta n t o p in io n th a t e x p a n d e d 

re m e d ie s a g a in s t d isc r im in a to ry e m p lo y m e n t 

te s ts .1 1 0 A n d  h is o p in io n , n o te d e a r l ie r , in  B o d - 

d ie , 1 1 1 w h ic h in v a lid a te d a s ta te s ta tu te th a t d e

n ie d p o o r c o u p le s th e r ig h t to  a d iv o rc e b e c a u se 

th e y c o u ld n o t a f fo rd c o u rt f i l in g  fe e s c a m e 

d u r in g th is p e r io d . H a rla n’ s re l ia n c e o n  th e d u e 

p ro c e ss c la u se to re a c h th is re su lt w a s w id e ly  

c r i t ic iz e d ,1 1 2 a n d th e d o c tr in e h a s n o t su rv iv e d , 

b u t th e c a se s ta n d s a s a ra re e x a m p le o f  H a r

la n’ s re a c h in g o u t to  r ig h t a n e c o n o m ic im b a l

a n c e th a t p re ju d ic e d p o o r p e o p le in  A m e ric a n 

so c ie ty .1 1 3 In  a n o th e r su c h c a se in v o lv in g  c r im i

n a l ju s tic e , H a rla n jo in e d th e C o u rt’ s o p in io n 

p ro h ib it in g th e in c a rc e ra tio n o f  in d ig e n ts w h o 

w e re u n a b le to  p a y c r im in a l f in e s .1 1 4 H e c o n tin

u e d h is d e e p c o n c e rn fo r  F o u rth A m e n d m e n t 

r ig h ts1 1 5 a n d w ro te a n e x te n s iv e c o n c u rr in g 

o p in io n in  su p p o rt o f  “ b e y o n d re a so n a b le d o u b t”  

a s th e p ro p e r s ta n d a rd o f  p ro o f in  ju v e n ile d e

l in q u e n c y h e a r in g s .1 1 6 A n d  in  th e F irs t A m e n d
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m e n t f ie ld  h e w ro te a w id e ly  c ite d o p in io n th a t 

p ro te c te d th e d isp la y in  a s ta te c o u rth o u se o f  a 

“ sc u rr i lo u s e p ith e t”  ( “ F u c k th e d ra f t” )  in  p ro

te s t a g a in s t c o n sc r ip tio n .1 1 7 F ro m 1 9 6 9 -1 9 7 1 , 

H a rla n a lso m a n ife s te d f le x ib i l i ty  b y  jo in in g  

m a jo r it ie s th a t c o n s id e ra b ly e x p a n d e d fe d e ra l 

re m e d ie s fo r  c iv i l  r ig h ts v io la tio n s1 1 8 a n d o v e r

c a m e r ig id  th e o r ie s o f  TSRQPONMLKJIHGFEDCBAs ta re d e c is is in  a v a r ie ty 

o f  c a se s .1 1 9

V

T h e p a tte rn o f d e c is io n s p ro v id e s a m p le 

p ro o f th a t H a rla n w a s n o t a o n e d im e n s io n a l 

Ju s tic e . W h a t is le ss c le a r is th e so u rc e o f  h is 

d r iv e to  k e e p th in g s in  b a la n c e , to  e sc h e w a n e x

tre m e id e o lo g y .

T w o p o ss ib i l i t ie s m a y b e su g g e s te d . T h e 

f irs t is th e fa m il ia r n o tio n th a t in  a n y so c ie ty 

p a tr ic ia n s ( l ik e  H a rla n ) a re c o n c e rn e d le ss w ith  

re su lts in  p a rtic u la r c o n tro v e rs ie s , a n d c e rta in ly 

le ss a b o u t p re ss in g a n y g ro u p a g a in s t th e w a ll, 

th a n in  a ssu r in g th e sm o o th fu n c tio n in g o f  in s ti

tu t io n s w ith o u t th e p re c ip ita t io n o f  v o la ti l i ty  o r 

d e e p -se a te d e n m itie s . T h is m e a n s th a t d isse n t 

sh o u ld b e a llo w e d a n o u tle t, th a t ra c ia l m in o r i

t ie s sh o u ld b e a b le to  h o p e , th a t p o lit ic a l p o w e r 

sh o u ld n o t b e c o m e c e n tra l iz e d a n d th e re fo re 

d a n g e ro u s . T h u s h is d e c is io n s su p p o rtin g d e

se g re g a tio n , a s tro n g fe d e ra l p re se n c e , a n d la w  

a n d o rd e r. T h u s a lso h is fe a rs a b o u t c o u rt- 

d o m in a te d re a p p o rtio n m e n t a n d a b o u t a n “ in 

c o rp o ra tio n”  o f  th e B il l  o f  R ig h ts th ro u g h th e 

F o u rte e n th A m e n d m e n t th a t re p re se n te d to o 

d ra m a tic a b re a k w ith  e s ta b lish e d d o c tr in e . B u t 

th u s a lso , H a rla n’ s w il l in g n e ss to  ta k e re fo rm is t 

s te p s , to o v e rru le o u td a te d p re c e d e n t se le c

t iv e ly a n d b e fo re a p ro b le m w o rse n e d , a n d 

a b o v e a ll, to  l is te n c lo se ly to  m a n y v o ic e s .

A  se c o n d so u rc e o f H a rla n’ s o v e ra ll p h i

lo so p h y is L e g a l P ro c e ss th e o ry , w h ic h h a d i ts 

h e y d a y fo r a lm o s t e x a c tly th e p e r io d th a t h e 

se rv e d o n th e S u p re m e C o u rt. In  th e e a r ly 

1 9 5 0 s , H e n ry H a rt p ro d u c e d a n e a r ly d ra f t o f  

th e w o rk  th a t h e a n d A lb e rt S a c k s p u b lish e d a t 

H a rv a rd L a w  S c h o o l in  a ‘ “ te n ta tiv e e d it io n”  in  

1 9 5 8 ( i t  w a s a lso th e f in a l  e d it io n ) . T h e m o d e r

a te p h ilo so p h y e m b o d ie d in  th e se m a te r ia ls w a s 

ta i lo r-m a d e to  H a rla n’ s p e rso n a lity . I t  e m p h a

s iz e d th e c e n tra l ro le th a t p ro c e d u re p la y s in  

a ssu r in g ju d ic ia l a n d le g is la tiv e o b je c tiv ity1 2 0 

a n d th e c o ro lla ry “ p r in c ip le o f  in s ti tu t io n a l se t

t le m e n t,” 1 2 1 w h ic h h o ld s th a t ju d g m e n ts p ro p

e r ly  a rr iv e d a t b y  in s ti tu t io n s o p e ra tin g w ith in  

th e ir a p p ro p r ia te sp h e re o f  a u th o r ity sh o u ld b e 

a c c e p te d a s b in d in g o n th e e n tire so c ie ty u n ti l 

d u ly c h a n g e d . N o t su rp r is in g ly , H a rla n w a s 

a ttra c te d to  th is th e o ry , w h ic h e n a b le d h im  to  

ta k e c o n s titu t io n a l s te p s a s lo n g a s th e y w e re 

n o t to o lo n g  o r  ja r r in g , w h ile  s im u lta n e o u s ly o f 

fe r in g h im  a m p le in s ti tu t io n a l re a so n s fo r re

s is t in g e x c e ss iv e ju d ic ia l a u th o r ity .1 2 2

B y  1 9 7 1 , w h e n H a rla n le f t th e S u p re m e 

C o u rt, L e g a l P ro c e ss th e o ry , b u f fe te d b y  e v e n ts 

in  so c ie ty a t la rg e , w a s b e g in n in g to  lo se i ts  h o ld , 

e v e n a t H a rv a rd , a n d th e m o re e x tre m e p h i

lo so p h ie s o f la w  a n d e c o n o m ic s a n d c r it ic a l 

le g a l s tu d ie s m o v e d to  th e fo re fro n t. T h e s tru g g le 

w ith in  th e C o u rt b e c a m e e v e r m o re p o la r iz e d 

a s s tro n g c iv i l  l ib e r ta r ia n s , w h ic h H a rla n w a s 

n o t, w a g e d b a tt le w ith d o c tr in a ire c o n se rv a

t iv e s , w h ic h H a rla n a lso w a s n o t.

C O N C L U S IO N

I t  fe l l  to  Jo h n M a rsh a ll H a rla n , b y  n a tu re a 

p a tr ic ia n tra d it io n a lis t, to  se rv e o n a S u p re m e 

C o u rt w h ic h , fo r  m o st o f  h is y e a rs , w a s ra p id ly 

re v is in g a n d l ib e ra l iz in g c o n s titu t io n a l la w . In  

th e se c irc u m sta n c e s , i t is n o t su rp r is in g th a t 

H a rla n w o u ld p ro te s t th e d ire c tio n o f  th e C o u rt 

a n d th e sp e e d w ith  w h ic h i t  w a s tra v e lin g . H e 

d id  th is in  a re m a rk a b ly fo rc e fu l a n d p r in c ip le d 

m a n n e r, th e re b y p ro v id in g b a la n c e to  th e in s ti

tu t io n a n d th e la w  i t  g e n e ra te d . D e sp ite th is 

ro le , H a rla n jo in e d re fo rm is t ru l in g s o n th e 

C o u rt d u r in g h is te n u re to a d e g re e th a t h is 

o v e ra ll ju r isp ru d e n c e c a n fa ir ly  b e c h a ra c te r

iz e d a s c o n se rv a tiv e p r im a r i ly  in  th e se n se th a t 

i t  e v in c e d c a u tio n , a fe a r o f  c e n tra l iz e d a u th o r

i ty , a n d a re sp e c t fo r p ro c e ss . In  sh o rt, th e 

n a tu re a n d re su lts o f H a rla n’ s ju r isp ru d e n c e 

w e re fa r m o re m ix e d th a n h is c o n se rv a tiv e 

re p u ta tio n w o u ld a llo w .
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U .S . 7 8 ,1 1 7  (1 9 7 0 ) ,  n o t in g  th a t  th e  n e c e s s a r y  c o n s e q u e n c e  

u n d e r  in c o r p o r a t io n  o f  th e  h o ld in g  th a t a  tw e lv e  p e r s o n  

ju iy  is  n o t r e q u ir e d  in  s ta te c r im in a l tr ia ls is , th r o u g h  a  

“ b a c k la s h ,”  th e  a p p lic a t io n  o f  th e  s a m e  le s s e r  s ta n d a r d  in  

fe d e r a l c a s e s .

1 8- S ee B en to n v . M a ry la n d , 3 9 5 U .S . 7 8 4 , 8 0 1

(1 9 6 8 ) .

1 5 . S ee g en era lly

(1 9 6 9 ) (H a r la n , J ., d is s e n t in g ) ; S ee a lso D esis t v . U n ited 

S ta tes, 3 9 4  U .S . 2 4 4 ,2 5 6  (1 9 6 9 ) (H a r la n , J ., d is s e n t in g ) .

1 9 - 3 8 4 U .S . 6 4 1 ,6 5 9  (1 9 6 6 ) (H a r la n , J ., d is s e n t in g ) .

2 0 -  3 8 3  U .S . 7 4 5 ,7 6 2  (1 9 6 6 )  (H a r la n ,  J .,  c o n c u r r in g  in  p a r t  

a n d  d is s e n t in g  in  p a r t ) .

2 3 - P erez v . B ro w n e ll, 3 5 6  U .S . 4 4  (1 9 5 8 ) ; T ro p  v . D u lles, 

3 5 6  U .S . 8 6 ,1 1 4  (1 9 5 8 )  (H a r la n  J .,  jo in in g  F r a n k fu r te r , J ., 

d is s e n t in g ) ; A J ro y im  v . R u sk , 3 8 7  U .S . 2 5 3 , 2 6 8  (1 9 6 7 )  

(H a r la n , J . , d is s e n t in g ) .

2 2 -  R o w o ld tv . P erfe tto , 3 5 5  U .S . 1 1 5 ,1 2 1  (1 9 5 7 )  (H a r la n , 

J . , d is s e n t in g ) .

2 3 -  3 5 7 U .S . 1 1 6 (1 9 5 8 ) .

2 4 -  3 7 8  U .S . 5 0 0  (1 9 6 4 ) .

2 3 - B a ren b la tt v . U n ited S ta tes, 3 6 0  U .S . 1 0 9  (1 9 5 9 ) ;  

K o n ig sb erg v . S ta te B a r, 3 6 6  U .S . 3 6  ( 1 9 6 1 ) ;  S ca lesv . U n ited 

S ta tes, 3 6 7  U .S . 2 0 3  (1 9 6 1 ) . A n o th e r , p a r t ic u la r ly  h a r s h , 

d e c is io n  w a s  F lem m in g v . N esto r , 3 6 3  U .S . 6 0 3  (1 9 6 0 ) , 

w h ic h  u p h e ld  th e  d e n ia l o f  s o c ia l s e c u r ity  b e n e f it s to  a n  

a lie n  w h o  w a s  d e p o r te d  b e c a u s e  h e  h a d  b e e n  a  m e m b e r  o f  

th e  C o m m u n is t P a r ty  m a n y  y e a r s  b e fo r e .

2 ^ - L ern er v . C a sey , 3 5 7  U .S . 4 6 8  (1 9 5 8 ) , o v e r r u le d  b y  

M a llo y  v . H o g a n , 3 7 8  U .S . 1  (1 9 6 4 ) ;  H o yt v . F lo r id a , 3 6 8  

U .S . 5 7  (1 9 6 1 ) ,  o v e r r u le d  b y  T a y lo r v . L o u is ia n a , 4 1 9 U .S . 

5 2 2  (1 9 7 5 ) .

2 7 - F o r  d is c u s s io n  o f  th e s e  th e m e s ,  see W ilk in s o n , “ J u s t ic e  

J o h n  M . H a r la n  a n d  th e  V a lu e s  o f  F e d e r a lis m ,”  5 7  V a . L .  

R ev. 1 1 8 5  (1 9 7 1 ) ; C a p la n , “ Q u e s t io n in g M ir a n d a ,”  3 8  

V a n d . L . R ev. U \7  (1 9 8 5 ) .

2 8 -  S ee “ J o h n  M a r s h a ll H a r la n  1 8 9 9 -1 9 7 1 ”  (m e m o r ia l a d 

d r e s s e s  d e liv e r e d  a t  a  m e e t in g  o f  th e  A s s o c ia t io n  o f  th e  

B a r  o f  th e  C ity  o f  N e w  Y o r k  b y  J u s t ic e P o tte r  S te w a r t , 

fo r m e r  A tto r n e y  G e n e r a l H e r b e r t B r o w n e ll , a n d  P r o fe s 

s o r  P a u l B a to r ) , c ite d  in  G u n th e r , “ I n  S e a r c h  o f  J u d ic ia l 

Q u a lity  o n  a  C h a n g in g  C o u r t :  T h e  C a s e  o f  J u s t ic e  P o w e ll ,”  

2 4  S ta n . L . R ev. 1 0 0 1 ,1 0 0 4  n . 2 3  (1 9 7 2 ) .

2 9 - 3 4 9  U .S . 2 9 4  (1 9 5 5 ) .

3 ° - 3 5 8  U .S . 1  (1 9 5 8 ) .

3 1 - 3 4 7  U .S . 4 8 3  (1 9 5 4 ) .

3 2 -  E .g ., G o ss v . B o a rd o f  E d u ca tio n , 3 7 3  U .S . 6 8 3  

(1 9 6 3 ) (s c h o o l c a s e ) ; G rif f in  v . C o u n ty S ch o o l B o a rd , 3 7 7  

U .S . 2 1 8  (1 9 6 4 )  ( s a m e ); H ea rt o f  A tla n ta M o te l v . U n ited 

S ta tes, 3 7 9  U .S . 2 4 1  (1 9 6 4 ) (p u b lic a c c o m m o d a t io n s ) ; 

P ete rso n v . C ity o f  G reen v il le , 3 7 3  U .S . 2 4 4  (1 9 6 3 ) ( s a m e ); 

W a tso n v . C ity o f  M em p h is , 3 7 3  U .S . 5 2 6  (1 9 6 3 ) (r e c r e a 

t io n a l fa c il it ie s ) .

3 3 -  3 7 2 U .S . 3 3 5 ,3 4 9 (1 9 6 3 ) .

3 4 -  4 0 1  U .S . 3 7 1  (1 9 7 1 ) .

3 3 - E .g ., G io rd en e llo v . U n ited S ta tes, 3 5 7  U .S . 4 8 0  (1 9 5 8 )  

(d e fe c t iv e  s e a r c h  w a r r a n t) ;  J o n es v . U n ited S ta tes, 3 5 7  U .S . 

4 9 3  (1 9 5 8 )  (n o  p r o b a b le  c a u s e  to  s e a r c h ) .

3 6- K a tzv . U n ited S ta tes, 3 8 9 U .S . 3 4 7 ,3 6 0  ( 1 9 6 7 )  (H a r la n , 

J .,  c o n c u r r in g ) . B u t  see B erg er v . N ew Y o rk , 3 8 8 U .S . 4 1 ,8 9  

(1 9 6 7 )  (H a r la n  J .,  d is s e n t in g ) (o p p o s in g  a p p lic a t io n  o f  e x 

c lu s io n a r y  r u le  w h e r e  s ta te  e n g a g e d  in  e le c tr o n ic  e a v e s 

d r o p p in g ) .

3 7- In  re G a u lt, 3 8 7  U .S . 1 ,6 5  (1 9 6 7 ) (H a r la n , J . ,  c o n c u r 

r in g  in  p a r t a n d  d is s e n t in g  in  p a r t ) .

3 8 -  M a rch e tti v . U n ited S ta tes, 3 9 0  U .S . 3 9  (1 9 6 8 ) .

3 9 - 3 5 7  U .S . 4 4 9  (1 9 5 8 ) .

4 0 - 3 7 6  U .S . 2 5 4  (1 9 6 4 ) .

4 1- E .g ., S t. A m a n t v . T h o m p so n , 3 9 0  U .S . 7 2 7  (1 9 6 8 ) ;  

G a rr iso n v . L o u is ia n a , 3 7 9  U .S . 6 4 (1 9 6 4 ) . B u t see
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R o sen b la ttv . B a er , 3 8 3 U .S .aZYXWVUTSRQPONMLKJIHGFEDCBA 7 5 ,9 6 (1 9 6 6 )(H a r la n ,J .,c o n

c u r r in g  in  p a r t  a n d  d isse n t in g in  p a r t ) .
4 2- B o n d v . F lo yd , 3 8 5 U .S . 1 1 6 (1 9 6 6 ) ; B ra n d en b u rg v . 

O h io , 3 9 5  U .S . 4 4 4  (1 9 6 9 ) .

4 3- S tree t v . N ew Y o rk , 3 9 4  U .S . 5 7 6  (1 9 6 9 ) .

3 5 1  U .S . 5 3 6  (1 9 5 6 ) . S ee a lso V ita re ll i  v . S ea to n , 3 5 9  

U .S . 5 3 5  (1 9 5 9 ) ; S erv ice v . D u lles, 3 5 4  U .S . 3 6 3  (1 9 5 7 )  

( s e c u r ity  d is c h a r g e s  in  b o th  c a s e s  in v a lid  b e c a u s e  a g e n c y  

fa ile d  to  fo llo w  p r e s c r ib e d  p r o c e d u r e s ) .

4 3 - L e w is ,  “ E a r l  W a r r e n ,”  in  T h e  W a r r e n  C o u r t :  A  C r it ic a l 

A n a ly s is  1 5  (R . S a y ie r ,B . B o y e r  a n d  R . G o o d in g ,  J r ., e d s ., 

1 9 6 9 )

Y a tes v . U n ited S ta tes, 3 5 4  U .S . 2 9 8  (1 9 5 7 ) .

4 7- N o w a k v . U n ited S ta tes, 3 5 6  U .S . 6 6 0  (1 9 5 8 ) ;  M a isen - 

b erg v . U n ited S ta tes, 3 5 6  U .S . 6 7 0  (1 9 5 8 ) .

4 8- A b in g to n S ch o o l D ist. v . S ch em p p , 3 7 4 U .S . 2 0 3 (1 9 6 3 ) ;  

E n g e l v . V ita le , 3 7 0  U .S . 4 2 1 (1 9 6 2 ) .

4 9- T o rca so v . W a tk in s, 3 6 7 U .S . 4 8 8  (1 9 6 1 ) .

5 0- B o a rd o f  E d u c . v . A llen , 3 9 2  U .S . 2 3 6 (1 9 6 8 ) .

5 1 -  L em o n v . K u rtzm a n , 4 0 3  U .S . 6 0 2  (1 9 7 1 ) .

5 2- S h erb er tv . R e m e r , 3 7 4  U .S . 3 9 8 ,4 1 8  (1 9 6 3 ) (H a r la n , 

J ., d is s e n t in g ) .

5 3- W elsh v . U n ited S ta tes, 3 9 8  U .S . 3 3 3 , 3 5 7  (1 9 7 0 )  

a r la n , J ., c o n c u r r in g  in  th e  r e s u lt ) .

B o a rd o f  E d u c . v . A llen , 3 9 2  U .S . a t  2 4 9 .

5 5 - Id .

G ie e n a w a lt , “ T h e  E n d u r in g  S ig n if ic a n c e o f  N e u tr a l 

P r in c ip le s ,”  7 8  C o lu m . L . R ev. 9 8 2 , 9 8 4  (1 9 7 8 ) .

5 7■ P o ev . U llm a n , 3 6 7  U .S . 4 9 7 (1 9 6 1 ) .

3 8- Id . a t  5 2 2 . (H a r la n , J ., d is s e n t in g  ) .

5 9 - 3 8 1  U .S . 4 7 9 ,4 9 9  (1 9 6 5 )  (H a r la n  J ., c o n c u r r in g ) .

4 0 5  U .S . 4 3 8  (1 9 7 2 ) .

6 1 - 4 1 0  U .S . 1 1 3  (1 9 7 3 ) .

6 2 - A n  in fo r m e d  d is c u s s io n  o f  H a r la n ’s  t im e  a t  th e  b a r  is  

W o o d , “ J o h n  M . H a r la n , A s  S e e n  b y  a  C o lle a g u e  in  th e  

P r a c t ic e  o f  L a w ,”  8 5  H a rv . L . R ev. 3 7 7  (1 9 7 1 ) .

^ 3 - S ee, e .g ., F T C v. P ro c te r &  G a m b le C o ., 3 8 6  U .S . 5 6 8 , 

5 8 1  (1 9 6 7 )  (H a r la n , J .,  c o n c u r r in g ) ; U n ited S ta tes v . C o n ti

n en ta l C a n C o ., 3 7 8  U .S . 4 4 1 ,4 6 7  (1 9 6 4 )  (H a r la n , J ., d is 

s e n t in g ) .

M - F T C v. P ro c te r &  G a m b le C o ., 3 8 6  U .S . 5 6 8 ,5 8 1  (1 9 6 7 )  

(H a r la n , J . c o n c u r r in g ) ; B ro w n S h o e C o . v . U n ited S ta tes, 

3 7 0  U .S . 2 9 4 ,3 5 7  (1 9 6 2 )  (H a r la n  J .,  d is s e n t in g  in  p a r t  a n d  

c o n c u r r in g  in  p a r t ) ;  K lo r ’s, In c . v . B ro a d w a y-H a le S to res, 

In c ., 3 5 9  U .S . 2 0 7 ,2 1 4  (1 9 5 9 )  (H a r la n  J .,  c o n c u r r in g  in  th e  

r e s u lt ) .

G . G r e e n e .  T h e  H u m a n  F a c to r  1 4 8  (V in ta g e  e d .  1 9 7 8 ) . 

Id . a t  1 4 9 .

6 7- 4 9 A .B A  J . 9 4 3  (1 9 6 3 ) .

D o r s e n , “ T h e  S e c o n d  M r . J u s t ic e  H a r la n :  A  C o n s t itu 

t io n a l C o n s e r v a t iv e ,” 4 4 N .Y .U . L . R ev. 2 4 9 ,2 7 1 (1 9 6 9 ) .

6 9- Id . a t  2 5 4 .

7 0 - 3 6 9 U .S . 1 8 6 ,3 3 0  (1 9 6 2 )  (H a r la n , J ., d is s e n t in g ) .

7 1 - 3 7 7 U .S . 5 3 3 ,5 8 9  (1 9 6 4 )  (H a r la n , J ., d is s e n t in g ) . S ee 

a lso W esb erry v . S a n d ers, 3 7 6  U .S . 1 ,2 0  (1 9 6 4 ) , in  w h ic h  

H a r la n  d is s e n te d  a t  le n g th  fr o m  a  r u lin g  th a t in  c o n g r e s 

s io n a l e le c t io n s “ a s n e a r ly  a s  is p r a c t ic a b le o n e  m a n ’s  

v o te .. . is  to  b e  w o r th  a s  m u c h  a s  a n o th e r ’s .”  Id . a t  7 -8 .

7 2 - 3 8 0  U .S . 4 7 9 ,4 9 8  (1 9 6 5 ) (H a r la n , J ., d is s e n t in g ) .

7 3 -  3 7 2  U .S . 3 9 1 ,4 4 8  (1 9 6 3 )  (H a r la n , J ., d is s e n t in g ) .

7 4 -  3 7 9  U .S . 4 4 3 ,4 5 7  (1 9 6 5 )  (H a r la n , J ., d is s e n t in g ) .

7 5 -  3 9 2  U .S . 8 3 ,1 1 6  (1 9 6 8 ) (H a r la n , J ., d is s e n t in g ) .

7 6 - 3 6 7 U .S . 4 9 7 , 5 2 2  (1 9 6 1 ) (H a r la n , J ., d is s e n t in g ) ; see 

su p ra n o te  5 7  a n d  a c c o m p a n y in g  te x t .

7 ' - 3 5 7 U .S . 4 4 9 (1 9 5 8 ) .

E n g e l v . V ita le , 3 7 0  U .S . 4 2 1  (1 9 6 2 ) .

7 9 1 P o w e ll v . M cC o rm a ck , 3 9 5  U .S . 4 8 6  (1 9 6 9 ) .

8 ® - A n o th e r  H a r la n  o p in io n  th a t  a d o p te d  a  b r o a d  v ie w  o f  

s ta n d in g  is  P a rm e lee T ra n sp . C o . v . A tch iso n ,T o p ek a &  

S a n ta F eR . C o ., 3 5 7  U .S . 7 7 (1 9 5 8 ) .

8 1 M o n ro e v . P a p e, 3 6 5  U .S . 1 6 7 ,1 9 2  (1 9 6 1 )  (H a r la n , J ., 

c o n c u r r in g ) .

8 2- I . I . C a se C o . v . B o ra k , 3 7 7 U .S . 4 2 6  (1 9 6 4 ) .

8 3 > D o r s e n , su p ra n o te  6 8 , a t  2 5 7 .

S 4 -  E .g .,A fro y im v . R u sk , 3 8 7  U .S . 2 5 3 ,2 6 8 (1 9 6 7 ) (H a r la n , 

J .,  d is s e n t in g  fr o m  th e  o v e r r u lin g  o f  P erez v . B ro w n e ll, 3 5 6  

U .S . 4 4  (1 9 5 8 ) ) ;  J W io p p  v . O h io , 3 6 7 U .S . 6 4 3 ,6 7 2 (1 9 6 1 )  

(H a r la n , J ., d is s e n t in g  fr o m  o v e r r u lin g  o f  W o lf  v . C o lo

ra d o , 3 3 8 U .S . 2 5 (1 9 4 9 ) ) .

3 1 6 U .S . 4 5 5 (1 9 4 2 ) , o v e r r u le d b y G id eo n v . 

W a in w r ig h t, 3 7 2  U .S . 3 3 5  (1 9 6 3 ) .

S 6 - 3 9 0  U .S . 3 9  (1 9 6 8 ) ,  o v e r r u lin g  U n ited S ta tes v .K a h r ig e r , 

3 4 5  U .S . 2 2  (1 9 5 3 ) , a n d  L ew is v . U n ited S ta tes, 3 4 8  U .S . 

4 1 9  (1 9 5 5 ) .

8 7 - 3 8 2  U .S . 1 1 1  (1 9 6 5 ) .

Id . a t  1 1 6 , o v e r r u lin g  in  p a r t  K esle r v . D ep a r tm en t o f  

P u b lic S a fe ty , 3 6 9  U .S . 1 5 3  (1 9 6 2 ) , a n  o p in io n  b y  J u s t ic e  

F r a n k fu r te r  in  w h ic h  h e  h a d  jo in e d . O th e r  c a s e s  w h e r e  

H a r la n  w a s  w ill in g  to  o v e r r u le  o b s o le te  p r e c e d e n ts a r e  

L ea r , In c . v . A d k in s, 3 9 5  U .S . 6 5 3  (1 9 6 9 ) ; W a lk er v . 

S o u th ern R y., 3 8 5  U .S . 1 9 6 ,1 9 9  (1 9 6 6 )  (H a r la n , J ., d is s e n t

in g ) .

8 9- S ee, e .g ., C o o lid g e v . N ew H a m p sh ire , 4 0 3  U .S . 4 4 3 ,4 9 0  

(1 9 7 1 )  (H a r la n , J ., c o n c u r r in g ) ( fo llo w in g  M a p p v . O h io , 

3 6 7 U .S . 6 4 3  (1 9 6 1 ) a n d  K erv . C a lifo rn ia , 3 7 4 U .S . 2 3  

(1 9 6 3 ) ) ; A sh e v . S w en so n , 3 9 7  U .S . 4 3 6 , 4 4 8  (1 9 7 0 )  

(H a r la n , J ., c o n c u r r in g ) ( fo llo w in g  B en to n v . M a ry la n d , 

3 9 5 U .S . 7 8 4  (1 9 6 9 ) ) ;  B u m sv . R ich a rd so n , 3 8 4  U .S . 7 3 ,9 8  

(1 9 6 6 )  (H a r la n ,  J .,  c o n c u r r in g  in  th e  r e s u lt )  ( fo llo w in g R c y - 

n o ld s v . S im s, 3 7 7 U .S . 5 3 3  (1 9 6 4 ) ) .

’ O - 3 5 5 U .S . 1 8 4  (1 9 5 7 )  (H a r la n  J .,  jo in in g  in  F r a n k fu r te r , 

J ., d is s e n t in g ) ; see a lso id . a t  3 3 0  (H a r la n , J ., d is s e n t in g ) . 
9 * - 3 9 5  U .S . 7 1 1 ,7 4 4 (1 9 6 9 )  (H a r la n ,  J .,  c o n c u r r in g  in  p a r t  

a n d  d is s e n t in g  in  p a r t ) .

9 2- Id . a t  7 5 1 . S ee a lso U sn er v . L u ck en b a ch O versea s 

C o z p .,4 0 0 U .S . 4 9 4 ,5 0 3 -5 0 4 (1 9 7 1 )(H a r la n ,  J . d is s e n t in g ) .

9 3- V ete ra n s o f  th e A b ra h a m L in co ln  B r ig a d e v . S u b vers ive 

A ctiv it ies C o n tro l B o a rd , 3 8 0  U .S . 5 1 3 ,5 1 4  (1 9 6 5 ) .

9 4 - S ee su p ra n o te  2 5  a n d  a c c o m p a n y in g  te x t .

9 5- S ta m le rv . W illis ,  3 9 3  U .S . 2 1 7 (1 9 6 8 ) , a p p e a l  d is m is s e d  

fr o m  2 8 7  F .S u p p . 7 3 4  (N .D . I l l . 1 9 6 8 ) . S ee a lso W isem a n 

v . T iticu t  F o llies , 3 9 8  U .S . 9 6 0 ,9 6 0  (1 9 7 0 )  (H a r la n , J ., d is 

s e n t in g  fr o m  d e n ia l o f  w r it  o f  c e r t io r a r i) .

9 6 - M a ssa ch u se tts v . L a ird , 4 0 0  U .S . 8 8 6  (1 9 7 0 ) .

9 7 A m o n g  m a n y  o th e r  e x a m p le s th a t c o u ld  b e  c ite d , 

d e s p ite  H a r la n ’s  s tr o n g  c o m m itm e n t to  r a c ia l  e q u a lity , h e  

d id  n o t  b e lie v e  (1 )  th a t  a  s ta te  w a s  r e s p o n s ib le  fo r  d is c r im i

n a t io n  b y  a  p r iv a te ly  o w n e d  a n d  o p e r a te d  r e s ta u r a n t o p e n  

to  th e g e n e r a l p u b lic , e v e n  th o u g h  i t w a s lo c a te d  in  a  

m u n ic ip a l  p a r k in g  fa c il ity  th a t  w a s  c o n s tr u c te d  w ith  p u b lic  

fu n d s , w a s  ta x  e x e m p t a n d  f le w  th e  s ta te  f la g , B u rto n  v . 

W ilm in g to n  P a rk in g  A u th o r ity , 3 6 5  U .S . 7 1 5  (1 9 6 1 ) ;  o r  (2 )  

th a t  la n d  b e q u e a th e d  in  tr u s t  to  a  G e o r g ia  c ity  a s  a  “ p a r k  

a n d  p le a s u r e  g r o u n d ”  fo r  w h ite  p e o p le  w a s  u n c o n s t itu 

t io n a lly  a d m in is te r e d  b e c a u s e  a  s ta te  c o u r t  r e p la c e d  p u b lic  

tr u s te e s  w ith  p r iv a te  o n e s  a n d  th e  p a r k  w a s  m u n ic ip a lly  

m a in ta in e d , E va n s v . N ew to n , 3 8 2  U .S . 2 9 6  (1 9 6 6 ) ;  o r  (3 )  

th a t  a  s ta te  c o n s t itu t io n a l a m e n d m e n t , a d o p te d  b y  r e fe r 

e n d u m , th a t p r o te c te d th e r ig h t o f p r iv a te p a r t ie s to  

e x e r c is e to ta l r ig h ts o v e r r e a l p r o p e r ty , in c lu d in g th e  

a b il ity  to  d is c r im in a te  o n  th e  g r o u n d  o f  r a c e , w a s  in v a lid  

b e c a u s e th e s ta te w a s th e r e b y e n c o u r a g in g th e
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d isc r im in a t io n ,  UTSRQPONMLKJIHGFEDCBAR eitm a n v . M u lk ey , 3 8 7  U .S . 3 6 9  (1 9 6 7 ) . 

A n d  in  a  n o n r a c ia l c o n te x t  H a r la n  d is s e n te d  fr o m  a  h o ld 

in g  th a t  a  p r iv a te ly  o w n e d  s h o p p in g  m a ll w a s  th e  e q u iv a 

le n t  o f  a  c o m p a n y  to w n  s o  a s  to  b a r  p e a c e fu l p ic k e t in g  o f  

a  s u p e r m a r k e t in  th e  m a ll. A m a lg a m a ted F o o d E m p lo yees 

U n io n  v . L o g a n V a lley P la za , 3 9 1  U .S . 3 0 8  (1 9 6 8 ) .

9 ® - S ee F r ien d ly , su p ra n o te  2 , a t  3 8 8 .

" •  D a n d r id g e v . W illia m s, 3 9 7  U .S . 4 7 1 , 4 8 9  (1 9 7 0 )  

(H a r la n , J ., c o n c u r r in g ) .

1 0 0 - M cK e iverv . P en n sy lva n ia a n d  In  re  B u rru s, 4 0 3  U .S . 

5 2 8 ,5 5 7  (1 9 7 1 )  (H a r la n , J ., c o n c u r r in g  in  th e  ju d g m e n ts ) ; 

M cG a u th a v . C a lifo rn ia , 4 0 2  U .S . 1 8 3  (1 9 7 1 ) .

1 0 L W ym a n v . J a m es, 4 0 0  U .S . 3 0 9  (1 9 7 1 ) .

1 0 2 .  p fa y Y o rk T im es C o . v . U n ited S ta tes, 4 0 3  U .S . 7 1 3 , 

7 5 2  (1 9 7 1 )  (H a r la n , J ., d is s e n t in g ) .

1 0 3 .  R o sen b lo o m v . M etro m ed ia , In c ., 4 0 3  U .S . 2 9 , 6 2  

(1 9 7 1 )  (H a r la n , J ., d is s e n t in g ) .

t0 4 . B a ifd v . S ta te B a r, 4 0 1  U .S . 1  (1 9 7 1 ) ;  In reS to la r , 4 0 1  

U .S . 2 3 (1 9 7 1 ) .

1 0 5 .  S tu d en ts C iv il  R ig h ts R esea rch C o u n c il v . W a d -

m o n d , 4 0 1  U .S . 1 5 4 (1 9 7 1 ) .

1 0 6- U n ited S ta tes v . R eid e l, 4 0 2  U .S . 3 5 1 , 3 5 7  (1 9 7 1 )  

(H a r la n , J ., c o n c u r r in g ) .

1 0 7- P a lm er v . T h o m p so n , 4 0 3  U .S . 2 1 7  (1 9 7 1 ) . B u t  see 

A d ick es v . K ress &  C o . , 3 9 8  U .S . 1 4 4  (1 9 7 0 ) .

1 0 8- J a m es v . V a ltie r ra , 4 0 2 U .S . 1 3 7 (1 9 7 1 ) .

1 0 9 .  A d ick es v . K r e s s  &  C o ., su p ra n o te  1 0 7 ;  N o rth c ro ss v .

B o a rd o fE d u c ., 3 9 7  U .S . 2 3 2  (1 9 7 0 ) .

n o - G rig g s v . D u k e P o w er C o ., 4 0 1  U .S . 4 2 4 (1 9 7 1 ) .

H l - B o d d iev . C o n n ec ticu t, see su p ra n o te  3 4  a n d  a c c o m 

p a n y in g  te x t .

'1 2 - S ee, e .g ., “ T h e  S u p r e m e  C o u r t , 1 9 7 0  T e r m ,”  8 5  H a rv .

L . R ev. 3 ,1 0 4 -1 1 3  (1 9 7 1 ) . B u t see L . T r ib e , A m e r ic a n  

C o n s t itu t io n a l L a w  1 4 6 2 -6 3 ,1 6 3 9 -1 6 4 0  (2 d  e d . 1 9 8 8 ) . 

1 1-i ' S ee a lso G o ld b erg v . K e lly , 3 9 7  U .S . 2 5 4  (1 9 7 0 ) , in  

w h ic h H a r la n  jo in e d J u s t ic e B r e n n a n ’s p a th -b r e a k in g  

o p in io n  g r a n t in g  w e lfa r e  r e c ip ie n ts p r e - te r m in a t io n  p r o 

c e d u r a l r ig h ts .

1 1 4 - W illia m sv . I l l in o is ,  3 9 9  U .S . 2 3 5  (1 9 7 0 ) ;  see a lso T a te 

v . S h o r t, 4 0 1  U .S .  3 9 5 ,4 0 1  (1 9 7 1 )  (H a r la n ,  J .,  c o n c u r r in g  in  

th e  ju d g m e n t) .

1 1 5 -  C o o lid g e v . N ew H a m p sh ire , 4 0 3  U .S . 4 4 3 , 4 9 0  

(1 9 7 1 ) (H a r la n , J ., c o n c u r r in g ) .

H O - In  re W in sh ip , 3 9 7  U .S . 3 5 8 , 3 6 8  (1 9 7 0 )  (H a r la n , J ., 

c o n c u r r in g ) .

I l7 - C o h en v . C a lifo rn ia , 4 0 3  U .S . 1 5  (1 9 7 1 ) .

1 1 ® ’ E .g ., B iven s v . S ix U n k n o w n N a m ed A g en ts , 4 0 3  U .S . 

3 8 8 ,3 9 8  (1 9 7 1 )  (H a r la n , J ., c o n c u r r in g  in  th e  ju d g m e n t) . 
H 9 -  E .g ., W elsh v . U n ited S ta tes, 3 9 8  U .S . a t  3 4 4 ;  (H a r la n , 

J ., c o n c u r r in g  in  th e  r e s u lt ) ( s ta tu to r y  c a s e ) ; M o ra g r te v . 

S ta tes M a r in e  L in es, In c ., 3 9 8  U .S . 3 7 5  (1 9 7 0 )  (H a r la n , J . 

c o m m o n  la w  (a d m ir a lty ) c a s e ) .

1 2 0 - H . H a r t &  A . S a c k s , T h e  L e g a l P r o c e s s ; B a s ic  

P r o b le m s in  th e  M a k in g  a n d  A p p lic a t io n  o f  L a w  7 1 5 -1 6

( te n t . e d . 1 9 5 8 ) .

1 2 1 -  Id . a t  4 -5 .

1 2 2 -  A s  I  h a v e  r e c e n t ly  p o in te d  o u t , T h e  L e g a l P r o c e s s  is  

n o t  a  w o r k  o f  c o n s t itu t io n a l la w a n d  “ th e  a u th o r s  r e g a r d e d  

c o n s t itu t io n a l p r o b le m s a s d is t in c t s o r ts o f is s u e s .”  

D o r s e n , “ I n  M e m o r ia m ; A lb e r t M . S a c k s ,”  1 0 5  H a rv . L .  

R ev. 1 1 , 1 3  n . 1 2  (1 9 9 1 ) . N e v e r th e le s s , m a n y  ju d g e s  a n d  

s c h o la r s a d a p te d  le g a l p r o c e s s th e m e s to  c o n s t itu t io n a l 

c a s e s . E .g ., J . E ly , D e m o c r a c y  a n d  D is tr u s t (1 9 8 0 ) .
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S u p r e m e  C o u r t  L e a d e r s h ip

R o b e r t  G . S e d d ig

“ T h e le a s t d a n g e ro u s b ra n c h o f  th e A m e ri

c a n g o v e rn m e n t is th e m o st e x tra o rd in a r i ly 

p o w e rfu l c o u rt o f la w th e w o rld h a s e v e r 

k n o w n ...” 1 T h e p o w e r w h ic h A le x a n d e r M . 

B ic k e l a ttr ib u te s to  th e U n ite d S ta te s S u p re m e 

C o u rt h a s c o m e g ra d u a lly . N o w a d a y s , o w in g in  

la rg e p a rt to  th e d e v e lo p m e n t o f  th e A m e ric a n 

d o c tr in e o f  ju d ic ia l re v ie w , th e S u p re m e C o u rt 

is a m a jo r n a tio n a l p o lic y  m a k in g in s ti tu t io n .2 

W e a c c e p t B ic k e l’ s s ta te m e n t a s le g a l a p h o

r ism . T h e w e llsp r in g o f  su c h p o w e r l ie s in  th e 

c a se la w  a n d p ro c e d u re o f th e C o u rt in i ts 

in fa n c y . I t  is  in e v ita b le , th e n , th a t le g a l sc h o la rs 

d e v o te m u c h a tte n tio n to  th e S u p re m e C o u rt in  

a n in c h o a te p e r io d : T h e Ja y a n d E llsw o rth 

C o u rts (o r , th e P re -M a rsh a ll C o u rt, a s i t is  

o f te n c a lle d ) , 1 7 8 9 -1 8 0 0 , a n d th e M a rsh a ll C o u rt, 

1 8 0 1 -1 8 3 5 . F ro m  su c h b e g in n in g s , w e c a n le a rn 

a b o u t th e S u p re m e C o u rt a s a n in s ti tu t io n o f  

p o lit ic s a n d la w .

T h e h e r ita g e o f  Jo h n M a rsh a ll, fo u r th C h ie f 

Ju s tic e o f  th e U n ite d S ta te s , is n o t l im ite d to  

c o n s titu t io n a l la w . T o th e im p o rta n t p re c e

d e n ts o f  TSRQPONMLKJIHGFEDCBAM a rb u ry v . M a d iso n ,3 M c C u l lo c h v . 

M a ry la n d ,4 D a r tm o u th C o lle g e v . W o o d w a rd ,5  

a n d G ib b o n s v . O g d e n ^ - to m e n tio n fo u r w h o se 

“ ra d ia tin g p o te n c ie s”  g o fa r b e y o n d th e a c tu a l 

h o ld in g s o f  th e d e c is io n -w e m u s t a d d th e p re c e

d e n t o f  e f fe c tiv e c o u rt le a d e rsh ip . T h e ju d ic ia l 

s ta te sm a n sh ip w h ic h M a rsh a ll c o n tr ib u te d to  

th e R e p u b lic in  th e f irs t th ird  o f  th e n in e te e n th 

c e n tu ry is m a n ife s te d n o t o n ly th ro u g h c o n s ti

tu t io n a l in te rp re ta tio n , b u t a lso th ro u g h th e 

m a n n e r in  w h ic h h e sh a p e d th e C o u rt a s a le g a l 

in s ti tu t io n . T h e tra d it io n o f  le a d e rsh ip— b o th 

w ith in  th e C o u rt a n d w ith o u t-b e g in s w ith  Jo h n 

M a rsh a ll w h o , a c c o rd in g to O liv e r W e n d e ll 

H o lm e s, in d isp u ta b ly is th e “ o n e a lo n e”  to  b e 

c h o se n “ i f  A m e ric a n la w  w e re to b e re p re

se n te d b y  a s in g le f ig u re .” 8

L e a d e r s h ip  a n d  th e  S u p r e m e  C o u r t

B e fo re h e b e c a m e C h ie f Ju s tic e , C h a r le s 

E v a n s H u g h e s w ro te th a t

[ p jo p u la r in te re s t n a tu ra l ly c e n te r s in  th e

C h ie fJ u s t ic e a s th e t i tu la r  h e a d o fth e C o u r t .. . .

[H e ]  h a s a n o u ts ta n d in g p o s it io n , b u t in  a  

sm a l l b o d y o f  a b le m e n w i th  e q u a l a u th o r i ty 

in  th e m a k in g o f d e c is io n s , i t  is e v id e n t th a t 

h is a c tu a l in f lu e n c e w il l  d e p e n d u p o n th e 

s tr e n g th o f  h is c h a ra c te r a n d th e d e m o n s tra

t io n  o f  h is a b i l i ty  in  th e in t im a te r e la t io n s o f 

th e ju d g e s ... . W h ile th e C h ie f J u s t ic e h a s o n ly 

o n e v o te , th e w a y in  w h ic h th e C o u r t d o e s i ts 

w o rk  g iv e s h im  a  sp e c ia l o p p o r tu n i ty fo r  le a d

e rsh ip .9

S o p e rv a s iv e w a s Jo h n M a rsh a ll’ s in f lu e n c e 

th a t i t  b e c a m e th e tra d it io n a f te r 1 8 3 5 to  d e s ig

n a te a C o u rt p e r io d b y th e n a m e o f  i ts C h ie f 

Ju s tic e . S o m e m a y d isp u te th is . M o re re c e n tly , 

Ju s tic e P o tte r S te w a rt a rg u e d :

T h e re’s n o  s u c h th in g  a s th e B u rg e r C o u r t .. . . 

N o r  w a s th e re su c h a  th in g  a s th e W a r re n C o u r t . 

T h e fa c t is th a t o n ly tw ic e in  h is to r y , th a t I  k n o w 

o f, h a s th e C h ie f J u s t ic e b e e n th e le a d e r o f th e 

C o u r t- in th e d a y s o f  C h ie f J u s t ic e J o h n M a rsh a l l 

a n d in  th e d a y s o f C h ie f J u s t ic e C h a r le s E v a n s 

H u g h e s ... . E a c h le d n o t b e c a u se h e w a s C h ie f 

J u s t ic e b u t b e c a u se o f  h is in te l le c tu a l fo r c e , h is 

p e rso n a l i ty , h is p ro fe ss io n a l c o m p e te n c e , a n d 

h is g if t  o f  a r t ic u la te e x p re ss io n .1 0

A s  p r im e s in te r p a re s , th e C h ie f Ju s tic e is in  

a u n iq u e p o s it io n to in f lu e n c e . B u t a s b o th 

H u g h e s a n d S te w a rt h a v e sa id , h is “ a c tu a l in f lu 

e n c e”  w il l  d e p e n d o n a n u m b e r o f  fa c to rs .

In  a p p ro a c h in g le a d e rsh ip o n th e S u p re m e
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C o u rt, th e o b v io u s s ta r t in g p o in t is th e C h ie f 

Ju s tic e w h o “ d o e s h a v e so m e a u th o r ity w h ic h 

o th e r m e m b e rs o f  th e C o u rt d o n o t p o sse ss .” 1 1 

T h e “ h e a d p o s it io n”  w ith in a g ro u p p ro v id e s 

th e o p p o rtu n ity , a n d p e rh a p s th e e x p e c ta tio n , 

fo r  le a d e rsh ip . “ T h e C h ie f Ju s tic e h a s th e o p

p o rtu n ity to  b e f irs t a m o n g e q u a ls , b u t m a y n o t 

se iz e th e o p p o rtu n ity .” 1 2 In  o th e r w o rd s , th e 

o f f ic e c o u ld b e w h a t th e o c c u p a n t c h o se to  

m a k e i t in  d e f in in g h is ro le . In  a sse ss in g th e 

o r ig in s o f  S u p re m e C o u rt le a d e rsh ip , i t  is c r it i 

c a l to  u n d e rs ta n d h o w  Jo h n Ja y , O liv e r E llsw o rth , 

a n d M a rsh a ll sh a p e d th e ro le a s C h ie f Ju s tic e , 

fo r  th e y se t th e to n e fo r  fu tu re g e n e ra tio n s .

S u p re m e C o u rt le a d e rsh ip h a s a so c ia l a n d 

ta sk c o m p o n e n t.1 3 T h e ta sk le a d e r is c o n

c e rn e d w ith  “ p ro d u c tio n e m p h a s is”  a n d c o n se

q u e n tly “ m a k e s m o re su g g e s tio n s , g iv e s m o re 

o p in io n s , o r ie n ts th e d isc u ss io n m o re f re q u e n tly , 

a n d su c c e ss fu l ly d e fe n d s h is id e a s m o re o f te n 

th a n th e o th e rs .” 1 4 T h e so c ia l le a d e r is m o re 

c o n c e rn e d w ith su c c e ss fu l in te rp e rso n a l re la

t io n s w ith in  th e g ro u p : h e “ a tte n d s to  th e e m o

t io n a l n e e d s o f  h is a sso c ia te s b y  a f f irm in g  th e ir 

v a lu e a s in d iv id u a ls a n d C o u rt m e m b e rs .” 1 5 D . 

G rie r S te p h e n so n h a s a rg u e d th a t ta sk le a d e r

sh ip , in  tu rn , h a s m a n a g e r ia l a n d in te l le c tu a l 

a sp e c ts . M a n a g e r ia l le a d e rsh ip c o n s is ts o f  s ta y

in g a b re a s t o f  th e d o c k e t, m a in ta in in g a m a x i

m u m d e g re e o f  c o u rt u n ity , e x p e d it io u s d ire c

t io n  o f  ju d ic ia l c o n fe re n c e , a n d th o u g h tfu l a n d 

d e lib e ra te a ss ig n m e n t o f  o p in io n s . A n  in te l le c

tu a l le a d e r is o n e w h o c o u ld p re se n t h is v ie w s 

fo rc e fu l ly  a n d p e rsu a s iv e ly , b e a p r in c ip a l so u rc e 

o f  id e a s a n d d o c tr in e , a n d p ro v id e ta c tic a l a n d 

s tra te g ic g u id a n c e in  p o lit ic a l d ile m m a s.1 6

In  a sse ss in g th e o r ig in s o f  S u p re m e C o u rt 

le a d e rsh ip in  th e n in e te e n th c e n tu ry , i t  is im 

p o rta n t, e sp e c ia l ly a s w e c o n s id e r in te rn a l le a d

e rsh ip , to  c o n c e iv e o f  th e C o u rt a s a sm a ll g ro u p 

w ith  th e C h ie f Ju s tic e a s i ts t i tu la r h e a d . T h is 

p ro v id e s a se t o f  “ g iv e n c o n d it io n s”  f ro m  w h ic h 

w e c a n b e g in o u r a n a ly s is . O u r p r in c ip a l c o n

c e rn is w ith  th e le a d e rsh ip o f  Jo h n M a rsh a ll, 

b u t so m e u n d e rs ta n d in g o f th e P re -M a rsh a ll 

C o u rt is n e c e ssa ry . T h e tra d it io n s w h ic h C h ie f 

Ju s tic e s Ja y a n d E llsw o rth e s ta b lish e d a re im 

p o rta n t in o u r a sse ssm e n t o f c h a n g e s w h ic h 

o c c u rre d a f te r 1 8 0 1 .aZYXWVUTSRQPONMLKJIHGFEDCBA

O liv e r  E lls w o r th , th e  s e c o n d  C h ie f  J u s t ic e  o f  th e  U n ite d  

S ta te s , w r o te  m o r e  m a jo r ity  o p in io n s  th a n  h is  p r e d e c e s 

s o r , J o h n  J a y . U n d e r  h is b r ie f le a d e r s h ip  th e C o u r t  

d e c r e a s e d  th e  n u m b e r  o f  o p in io n s  i t is s u e d  s e r ia t im .

T h e  P r e -M a r s h a ll C o u r t

In  n a m in g Jo h n Ja y f irs t C h ie f Ju s tic e o f  th e 

U n ite d S ta te s , P re s id e n t G e o rg e W a sh in g to n 

u rg e d h im  “ ...to b r in g in to a c tio n th e ta le n ts , 

k n o w le d g e a n d in te g r ity w h ic h a re so n e c e ssa ry 

to  b e e x e rc ise d a t th e h e a d o f  th a t d e p a rtm e n t 

w h ic h m u st b e c o n s id e re d a s th e k e y s to n e o f  

o u r p o lit ic a l fa b r ic .” 1 7 W ith  so m e h y p e rb o le , 

C h a r le s W a rre n a rg u e s th a t o f “ a ll a p p o in t

m e n ts to  b e m a d e , th a t o f  C h ie f J u s tic e ... w a s b y  

fa r th e m o st im p o rta n t a n d h a d g iv e n to th e 

P re s id e n t th e g re a te s t c o n c e rn .” 1 8 T h e s ix - 

m e m b e r C o u rt m e t fo r th e f irs t t im e in  N e w  

Y o rk  o n F e b ru a ry 1 ,1 7 9 0 , w ith  th re e m e m b e rs 

a b se n t. T h e re w a s l i t t le  b u s in e ss u n ti l A u g u s t 

1 7 9 2 :TSRQPONMLKJIHGFEDCBA

D u r in g  th e f i r s t tw o a n d a  h a lf  y e a rs ... 

th e S u p re m e C o u r t m e t, r e a d c o m m iss io n s , 

fo rm u la te d r u le s , a d m it te d g e n t le m e n o f th e 

la w  to  p ra c t ic e b e fo re i t , a n d h e a rd a  fe w 

m o tio n s . W h ile th e J u s t ic e s o f th e S u p re m e 

C o u r t w e re r e n d e r in g im p o r ta n t d e c is io n s in  

th e C ir c u i t C o u r ts n o im p o r ta n t c a se h a d 

c o m e to  th e S u p re m e C o u r t fo r  d e c is io n .1 9
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C h ish o lm v . G e o z g ia2 0 a n d G e o rg ia v . B ra i ls - 

fo rd 2 1 a llo w e d th e Ja y C o u rt to  re n d e r im p o r

ta n t ju d g m e n ts o n th e n a tu re o f  s ta te so v e r

e ig n ty . Y e t th e p r in c ip a l ju d ic ia l ta sk s to o k 

p la c e o n c irc u it. A s a c o n se q u e n c e , th e re w a s 

l i t t le  in d u c e m e n t fo r  th e Ju s tic e s to d e v e lo p a 

se n se o f  te a m w o rk a n d c o o p e ra tio n : th e “ in s ti

tu t io n a l a rra n g e m e n ts g o v e rn in g S u p re m e C o u rt 

a c tio n d u r in g th e f irs t d e c a d e o f  i ts e x is te n c e 

w e re c o n d u c iv e to  in d iv id u a li ty  in  d e c is io n m a k in g 

to a d e g re e th a t h a s p ro b a b ly n e v e r b e e n a p

p ro x im a te d s in c e 1 8 0 0 .” 2 2 F o llo w in g th e E n g

l ish p ra c tic e , th e Ju s tic e s d e liv e re d th e ir o p in

io n s se r ia tim . E n g lish c o u rt n o rm s d e c re e d 

th a t, g e n e ra lly sp e a k in g , ju d g e s ra re ly c o n su lte d 

e a c h o th e r o r re n d e re d a g e n e ra l o p in io n . “ G u id

a n c e , i f  n o t c o n tro l, o v e r a n y c h a n g e in  th is 

tra d it io n ... w o u ld , o n e m ig h t su p p o se , re s t w ith  

a C h ie f Ju s tic e .” 2 3 In  th is re g a rd , C h ie f Ju s tic e 

Ja y w a s n o t in n o v a tiv e , fo r h e c o n tin u e d th e 

E n g lish c u s to m . S u c h so lo p e rfo rm a n c e s 

“ p e rm itte d th e e x p re ss io n o f  sh a d e s a n d v a r ia

t io n s in  re a so n in g , w h e th e r in  c o n c u rre n c e s o r 

d isse n t, w h ic h h a s sc a rc e ly b e e n e q u a le d s in c e .” 2 4 

H o w e v e r, in Ja y’ s la s t d e c is io n , h e fe lt th e 

n e c e ss ity fo r a n u n e q u iv o c a l d e c la ra tio n o n 

w h e th e r U n ite d S ta te s D is tr ic t C o u rts p o s

se sse d a ll th e p o w e rs o f  a C o u rt o f  A d m ira lty , 

e sp e c ia l ly in  l ig h t o f  th e N e u tra l i ty P ro c la m a

t io n  o f  A p r i l  2 2 ,1 7 9 3 . T h e C h ie f Ju s tic e d e liv

e re d a n “ o p in io n o f  th e C o u rt,”  a lth o u g h b y  

“ e le c tin g to  u se th e d e c re ta l fo rm  to  re g is te r i ts 

u n a n im o u s o p in io n ,”  th e C o u rt “ e v a d e d e n te r

in g  in to  th e re a so n s fo r  i ts c o n c lu s io n re sp e c t

in g  th e p o w e r o f  th e D is tr ic t C o u rt.” 2 5 N o n e

th e le ss , th e p re c e d e n t fo r  a s in g le o p in io n w a s 

e s ta b lish e d .

O n Ju n e 2 9 , 1 7 9 5 , Ja y re s ig n e d to  b e c o m e 

g o v e rn o r o f  N e w  Y o rk , n o t h a v in g sa t a s C h ie f 

Ju s tic e s in c e F e b ru a ry , 1 7 9 4 . T h e S e n a te re

je c te d th e n o m in a tio n o f Jo h n R u tle d g e a s 

se c o n d C h ie f Ju s tic e o n D e c e m b e r 1 5 , 1 7 9 5 ; 

th re e m o n th s la te r i t  a p p ro v e d O liv e r E llsw o rth , 

p r in c ip a l a rc h ite c t o f  th e Ju d ic ia ry A c t  o f  1 7 8 9 , 

a s C h ie f Ju s tic e .

Ju liu s G o e b e l, H o lm e s D e v ise h is to r ia n o f  

th e 1 7 9 0 s , c o n c lu d e s th a t “ [u jn ti l  E llsw o rth 

to o k h is se a t o n th e B e n c h su c h e v id e n c e a s w e 

h a v e d o e s n o t in d ic a te th a t th e p la c e o f  C h ie f 

Ju s tic e h a d b e e n o n e o f  le a d e rsh ip .” 2 6 E llsw o rth’ s 

se n a to r ia l c a re e r a tte s ts to h is c a p a c ity a n d 

p o te n tia l fo r  in s ti tu t io n a l le a d e rsh ip , a lth o u g h

th e l im ite d  d u ra tio n o f  h is C h ie f Ju s tic e sh ip re

d u c e d th e c h a n c e s fo r  su c h d e v e lo p m e n t. “ B y  

a ll a c c o u n ts , h e p re s id e d o v e r th e S u p re m e 

C o u rt w ith  p e rfe c t se lf -p o sse ss io n , a n d h e k n e w 

h o w  to  a sse rt th e d ig n ity  o f  h is o f f ic e  i f  a n y o n e , 

e v e n o n e o f  h is b re th re n o n th e b e n c h , o f fe n d e d 

a g a in s t i t . ” 2 7 E llsw o rth d id try  to p ro m o te 

sh o rte r o p in io n s , a n d th e re is so m e in d ic a tio n 

th a t, to w a rd th e e n d o f  h is te n u re , th e Ju s tic e s 

w o u ld try  to a c h ie v e c o n se n su s a n d p re se n t a 

s in g le o p in io n e ith e r th ro u g h th e ir c h ie f o r th e 

se n io r Ju s tic e . T h e p e rc e n ta g e o f o p in io n s 

d e liv e re d se r ia tim d e c lin e d , w h ile th e p e rc e n t

a g e o f  m a jo r ity o p in io n s b y th e C h ie f Ju s tic e 

in c re a se d .2 8 “ A c tu a lly th e tre n d to w a rd th e 

e lim in a tio n o f  se p a ra te o p in io n s h a d a lre a d y 

se t in  d u r in g E llsw o rth’ s C h ie f Ju s tic e sh ip ....” 2 9 

In  1 8 0 0 d u r in g E llsw o rth’ s F re n c h m iss io n th e 

Ju s tic e s re v e r te d to  th e o ld e r p ra c tic e , b u t th e 

e x p e c ta tio n th a t a s in g le o p in io n m ig h t f lo w  

f ro m u n a n im o u s d e c is io n d id e x is t.3 0 M a jo r 

a lte ra tio n in  in te rn a l p ro c e d u re o c c u rre d a f te r 

Jo h n M a rsh a ll b e c a m e th e fo u r th C h ie f Ju s tic e 

o n F e b ru a ry 4 ,1 8 0 1 . In  n o sm a ll m e a su re , th e 

c h a n g e w a s a re sp o n se to  in te n s if ie d p a rty c o n f l ic t 

b e tw e e n th e F e d e ra lis ts a n d R e p u b lic a n s : “ th e re 

is a g o o d d e a l o f h is to r ic a l e v id e n c e w h ic h 

in d ic a te s th a t th e e v o lu tio n o f th e S u p re m e 

C o u rt’ s in te rn a l p ro c e d u re s a n d c u s to m s w a s 

s tro n g ly in f lu e n c e d b y  th e c u rre n ts a n d e d d ie s 

o f p o lit ic a l c o n f l ic t.” 3 1 B u t, m o re o v e r, th e 

c h a n g e in  in te rn a l p ro c e d u re is o n ly o n e o f  a 

n u m b e r o f  in d ic a to rs th a t Jo h n M a rsh a ll w a s a n 

e x c e p tio n a lly e f fe c tiv e le a d e r.aZYXWVUTSRQPONMLKJIHGFEDCBA

C o u r t  L e a d e r s h ip  a n d  C h ie f  J u s t ic e  

J o h n  M a r s h a ll

T h e fo u r th C h ie f Ju s tic e , Jo h n M .  S h ir le y w ro te :

w a s s im p le a n d u n p re te n t io u s , a n d a s m o d

e s t, se n s i t iv e , a n d a d v e rse to e v e ry fo rm o f 

n o to r ie ty a s h e w a s c o u ra g e o u s ; h e h a d a n 

a rd e n t so c ia l n a tu re , a se d u c t iv e p e rso n a l 

m a g n e t ism ; h e w a s a  d e l ig h tfu l c o m p a n io n , 

f lu e n t, a n d fa c i le in  c o n v e rsa t io n ... ; h e w a s 

fu l l  o f s ly , w a g g ish h u m o r , g e n ia l a n d c o n v iv

ia l ;  h is te m p e r w a s se re n e a n d im p e r tu rb a b le , 

h is p a t ie n c e a lm o s t in e x h a u s t ib le , a n d h is 

ju d g m e n t c le a r , c o o l, w a ry , a n d c a lc u la t in g .2 2 

In  p e rso n a lity , Jo h n M a rsh a ll, f ro m  a n e a r ly
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a g e , p o sse sse d a ra re c o m b in a tio n o f  tra its th a t, 

ta k e n a lo n e , m ig h t in d ic a te th e p o te n tia l fo r  

le a d e rsh ip .3 3 S u c h p o te n tia l a p p e a re d d u r in g 

h is A m e ric a n a rm y c a re e r a t V a lle y  F o rg e : “ h e 

c o u ld d e a l w ith  d iv e rse a n d d isg ru n tle d p e o p le 

a n d e n c o u ra g e th e m n o t a lw a y s to  a g re e b u t a t 

le a s t to  re sp e c t a n d u n d e rs ta n d o n e a n o th e r...” 3 4 

M a rsh a ll w a s p a rtic u la r ly a d e p t a t su c c e ss fu l 

so c ia l re la tio n s , o w in g to  a c o m b in a tio n o f  tra its 

a n d “ p e rso n a l m a g n e tism .”  “ I t  is ,”  A lb e rt J . 

B e v e r id g e sa y s , “ in te re s tin g to se a rc h fo r th e 

so u rc e s o f  h is s tra n g e p o w e r.” 3 5 Jo se p h S to ry , 

a c o lle a g u e o n th e M a rsh a ll C o u rt a f te r 1 8 1 1 

a n d a n e m in e n t A m e ric a n ju r is t, a tte s te d to  

M a rsh a ll’ s c a p a c ity :

I t d id n o t h a p p e n to h im , a s i t h a s 

h a p p e n e d to  m a n y m e n o f  c e le b r i ty , th a t h e 

a p p e a re d g re a te s t a t a  d is ta n c e ; th a t h is su p e

r io r i ty  v a n ish e d o n a  c lo se su rv e y ; a n d th a t fa 

m il ia r i ty  b ro u g h t i t  d o w n to  th e s ta n d a rd o f 

c o m m o n m in d s . O n th e c o n tr a r y i t  r e q u ir e d 

so m e d e g re e o f in t im a c y fu l ly  to a p p re c ia te 

h is p o w e rs ; a n d th o se w h o k n e w h im  b e s t, 

a n d sa w h im  m o s t, h a d d a i ly  r e a so n to  w o n

d e r a t th e v a s t e x te n t a n d v a r ie ty o f  h is in te l

le c tu a l r e so u rc e s .3 6

A t  a n e a r ly a g e M a rsh a ll re a liz e d th e n e c e s

s ity  fo r  a s tro n g n a tio n a l g o v e rn m e n t, a n im p o r

ta n t p o lit ic a l a tt i tu d e th a t h is fe l lo w  c o u n try

m e n in  V irg in ia  w e re to c h a lle n g e th ro u g h o u t 

h is c a re e r. U n ti l  h e w a s fo r ty -o n e , h e h a d re

fu se d a ll a p p o in tm e n ts to p u b lic se rv ic e th a t 

m ig h t in te r fe re w ith  h is c a re e r a n d th e d e v e lo p

m e n t o f  a s tro n g f in a n c ia l b a se fo r  h is fa m ily .3 7 

H e a c c e p te d re lu c ta n tly P re s id e n t Jo h n A d a m s’  

a p p o in tm e n t a s o n e o f  th re e m in is te rs to  F ra n c e 

in  1 7 9 7 . O n e y e a r la te r h e re fu se d a n o m in a tio n 

to  b e c o m e a n A sso c ia te Ju s tic e o n th e S u p re m e 

C o u rt, su g g e s tin g th a t B u sh ro d W a sh in g to n b e 

n a m e d in  h is p la c e ; la te r in  1 7 9 8 h e w a s e le c te d 

to  th e U .S . H o u se o f  R e p re se n ta tiv e s w h e re h e 

sa t fo r  o n e te rm b e fo re b e c o m in g S e c re ta ry o f  

S ta te in  A d a m s’  a d m in is tra tio n . A  lo y a l F e d e r

a lis t, M a rsh a ll a b s ta in e d f ro m  su p p o rtin g su c h 

F e d e ra lis t e x c e sse s a s th e h a te d A lie n  a n d S e d it io n 

A c ts . “ T h e fu tu re C h ie f Ju s tic e u n d e rs to o d th e 

te m p e r o f  th e A m e ric a n p e o p le fa r b e tte r th a n 

h is F e d e ra lis t a sso c ia te s in  N e w  Y o rk  a n d W a shaZYXWVUTSRQPONMLKJIHGFEDCBA

M a r s h a ll  e x h ib ite d  c h a r is m a  a n d  g o o d  d ip lo m a t ic  s k il ls  w h ile  s e r v in g  in  th e  a r m y  a t  V a lle y  F o r g e . T h is  im a g e  o f  V a lle y  

F o r g e  w a s  e n g r a v e d  in  1 8 6 6 -e ig h ty -n in e  y e a r s  a f te r  G e o r g e  W a s h in g to n  a n d  h is  a r m y  e n c a m p e d  th e r e  d u r in g  th e  

a b n o r m a lly  c o ld  a n d s n o w y  w in te r  o f  1 7 7 7 -7 8 .
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in g to n ....” 3 8 M a rsh a ll w a s d e v o te d b o th to  

G e o rg e W a sh in g to n a n d to Jo h n A d a m s, a s 

w e ll  a s to  F e d e ra lis t p o lit ic a l p h ilo so p h y . “ S u c h 

p o lit ic a l lo y a lty  a n d in f lu e n c e c a n e a s ily m a k e a 

m a n a fe d e ra l ju d g e , b u t n o  a m o u n t o f  p o p u la r

i ty  c a n m a k e a ju d g e so a p p o in te d a g re a t 

ju r is t.” 3 9

W h e n C h ie f Ju s tic e M a rsh a ll sa t fo r  th e f irs t 

t im e in  th e F e b ru a ry 1 8 0 1 T e rm i t  w a s q u ic k ly  

a p p a re n t th a t h e in te n d e d m a jo r c h a n g e s . T h e 

g ro w in g th re a t o f  R e p u b lic a n c h a lle n g e s to  th e 

fe d e ra l ju d ic ia ry a f te r th e e le c tio n o f  P re s id e n t 

T h o m a s Je f fe rso n n o d o u b t in sp ire d F e d e ra lis t 

ju d g e s to w o rk to g e th e r . T o su c h F e d e ra lis t 

d e te rm in a tio n , th e n e w C h ie f Ju s tic e a d d e d 

p ro c e d u ra l in n o v a tio n s th a t p ro m o te d s ti l l  fu r 

th e r c o h e s io n . T h e n e w m o d e s o f  p ro c e d u re 

g a v e th e C h ie f Ju s tic e “ a  k e y ro le in  th e d e c i

s io n -m a k in g p ro c e ss a n d se r io u s ly re d u c e d th e 

in d e p e n d e n c e o f  th e in d iv id u a l Ju s tic e s in  th is
„ 4 f l

p ro c e ss .

In  th e p la c e o f  in d iv id u a l, o f te n c o n f l ic t in g 

o p in io n s , M a rsh a ll u rg e d a s in g le m a jo r ity o p in

io n  w h ic h w o u ld re p re se n t th e e x p re ss io n “ o f  

th e C o u rt.”  S u c h a n o p in io n w o u ld e n a b le th e 

C o u rt to  sp e a k a s o n e v o ic e , th e re b y in c re a s in g 

i ts o w n s ta b il i ty a n d p re s tig e .4 1 T h e q u e s t fo r  a 

s in g le o p in io n in e v ita b ly in c re a se d th e im p o r

ta n c e o f  b a rg a in in g a n d p e rsu a s io n a m o n g th e 

Ju s tic e s . M a jo r ity  o p in io n s w e re to  b e c o m e in  

m a n y c a se s c o lle c tiv e , ra th e r th a n in d iv id u a l, 

in s tru m e n ts o f th e la w .4 2 F u rth e rm o re , th e 

e lim in a tio n o f se r ia tim o p in io n s h a d th e n e t 

e f fe c t o f  in c re a s in g g re a tly th e n e e d fo r  in te ra c

t io n a m o n g th e Ju s tic e s .

M a rsh a ll’ s p ro p o se d in n o v a tio n w e n t b e

y o n d th e m a jo r ity o p in io n . T h e p r in c ip a l sp o k e s

m a n fo r  th e C o u rt, h e p ro f fe re d , w a s to  b e th e 

C h ie f Ju s tic e -a d ire c tio n in  w h ic h E llsw o rth 

w a s m o v in g a t th e e n d o f h is b r ie f c a re e r. 

“ S in c e i t is th e m a jo r ity o p in io n a lo n e th a t 

fu rn ish e s th e p r in c ip a l ra tio n a le fo r  c o u rt d e c i

s io n s a n d d ra w s th e im p lic a tio n s o f  th e d e c is io n 

fo r  th o se in  s im ila r l i t ig a tio n s , le a d e rsh ip in  th is 

in s ta n c e ... [ is ]  h ig h ly  e f fe c tiv e in  p ro m o tin g th e 

le a d e r’ s p o in t o f  v ie w  in  th e la w .” 4 3 N o  d o u b t 

M a rsh a ll so u g h t to  e n h a n c e th e im p o rta n c e o f  

a p o s it io n w h ic h th e R e p u b lic a n TSRQPONMLKJIHGFEDCBAA u ro ra h a d 

d e e m e d a “ s in e c u re”  ju s t a m o n th b e fo re h e 

to o k o f f ic e .4 4 T h e s in g le -v o ic e m a jo r ity o p in

io n  s tre n g th e n e d b o th th e S u p re m e C o u rt a n d 

th e C h ie f Ju s tic e sh ip .

D u rin g  h is th ir ty - fo u r y e a rs o n th e S u p re m e 

C o u rt Jo h n M a rsh a ll w a s, b y a ll a c c o u n ts , a n 

e m in e n tly su c c e ss fu l le a d e r. S u c h a c o n c lu s io n 

a p p lie s n o t o n ly  to  h is in te rn a l m a n a g e m e n t o f  

C o u rt b u s in e ss , b u t a lso to  th e ju d ic ia l s ta te s

m a n sh ip fo r  w h ic h h e is  b e tte r k n c w n . M a rsh a ll’ s 

c o n c e p tio n o f  n a tio n a l u n ity  a n d s tre n g th c re

a te d a n in d isp e n sa b le c o rn e rs to n e in  th e d e v e l

o p m e n t o f  A m e ric a n so c ie ty a n d p o lit ic s . F e lix  

F ra n k fu r te r sa id :

M a rsh a l l’s id e a s , d if fu se d in  a l l  so r ts o f 

w a y s , e sp e c ia l ly th ro u g h th e in f lu e n c e o f  th e 

le g a l p ro fe ss io n , h a v e b e c o m e th e p re su p p o

s i t io n s o f o u r  p o l i t ic a l in s t i tu t io n s . H e r e

le a se d c m e n d u r in g sp ir i t , a m o d e o f a p

p ro a c h fo r  g e n e ra t io n s o f ju d g e s c h a rg e d w ith  

th e a w e so m e d u ty o f  su b je c t in g th e c o n d u c t 

o f  g o v e rn m e n t a n d th e c la im s o f in d iv id u a l 

r ig h ts to th e to u c h s to n e o f a w r it te n d o c u

m e n t, b in d in g th e g o v e rn m e n t a n d sa fe g u a rd

in g  su c h r ig h ts .4 5

M a rsh a ll d id  n o t d o m in a te th e C o u rt e ith e r 

th ro u g h re p re ss io n o r so c ia l c a jo le ry . N o r w a s 

h e m e re ly a “ c o u rt m a n a g e r.” 4 6 M a rsh a ll’ s 

le a d e rsh ip p ro d u c e d a c a re fu l o rc h e s tra tio n o f  

so c ia l, p o lit ic a l, a n d le g a l o b je c tiv e s in  w h ic h a ll 

Ju s tic e s w e re c o n c e rn e d a n d in t im a te ly in v o lv e d . 

T h e n e w C h ie f w a s a b le to fo s te r a sp ir i t o f  

c o o p e ra tio n a n d te a m w o rk . T h e C o u rt b e c a m e 

a “ fa m ily ,”  h a rd ly a n in a p p ro p r ia te te rm fo r  

se v e n m e n w h o ro o m e d a n d b o a rd e d to g e th e r 

d u r in g c o u rt se ss io n s in  W a sh in g to n .4 7 aZYXWVUTSRQPONMLKJIHGFEDCBA

1 8 0 1 -1 8 1 0 : U te  E s ta b lis h m e n t  o f  J u d ic ia l P o w e r

W h e n Jo h n M a rsh a ll b e c a m e C h ie f Ju s tic e , 

S u p re m e C o u rt p re s tig e w a s a t lo w  e b b . In  

sp ite o f  v e ry m o d e st b e g in n in g s , th e C o u rt h a d 

e s ta b lish e d a b a s is o f  p o w e r b e fo re 1 8 0 1 ; C o n

g re ss fe lt i t  n e c e ssa ry to  o v e rru le a n u n a c c e p t

a b le d e c is io n in  C h ish o lm v . G e o rg ia o n ly  b y  

a m e n d in g th e C o n stitu t io n .4 8 A s e a r ly a s 1 7 9 6 , 

A m e ric a n p o lit ic ia n s w e re n o t in c l in e d to  tre a t 

a d e c is io n o f  th e S u p re m e C o u rt l ig h tly . Y e t, a s 

R . K e n t N e w m y e r su g g e s ts , “ [n ]o t  o n ly  h a d th e 

C o u rt fa i le d to  c a p tu re th e h ig h g ro u n d , b u t th e 

p o w e r i t  d id  h o ld w a s in  je o p a rd y .” 4 9 P o lit ic a l 

a tta c k s u p o n th e C o u rt a n d i ts p ra c tic e s in te n

s if ie d a f te r Je f fe rso n’ s e le c tio n . R a p id tu rn o v e r 

in  C o u rt p e rso n n e l, a re la tiv e ly l ig h t c a se lo a d ,
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a n d a d im in ish in g p o o l o f  q u a lif ie d ta le n t fo r  

C o u rt a p p o in tm e n t a ll th re a te n e d to re d u c e 

C o u rt p re s tig e e v e n m o re a f te r 1 8 0 1 . M a rsh a ll’ s 

p e rc e p tio n s o f  th e ju d ic ia l fu n c tio n a n d re la te d 

p ro c e d u ra l in n o v a tio n s w e re to  c o m e p re c ise ly 

a t th e r ig h t t im e .

U n ti l  P re s id e n t Je f fe rso n f irs t h a d a n o p

p o rtu n ity fo r  a p p o in tm e n t in  1 8 0 4 , th e c o m p o

s it io n o f  th e C o u rt w a s w h o lly  F e d e ra lis t. O f  

th e A sso c ia te Ju s tic e s , W ill ia m  P a te rso n -u rg e d 

a s a p o ss ib le su c c e sso r to  E llsw o rth -a n d B u sh ro d 

W a sh in g to n w e re a b le ju r is ts . T h e n e w C h ie f 

Ju s tic e w a s s tro n g ly a ttra c te d to W a sh in g to n , 

th e n e p h e w o f  th e f irs t P re s id e n t, a so c ia l re la

t io n sh ip th a t w o u ld c o n tin u e u n ti l  1 8 2 9 5 0 L ik e 

w ise S a m u e l C h a se w a s a m a n o f  g e n u in e a b il

i ty ; h is p o lit ic a l e x c e sse s , h o w e v e r, le d to im 

p e a c h m e n t, b u t n o t c o n v ic tio n . T h e re m a in in g 

tw o , W ill ia m  C u sh in g a n d A lf re d  M o o re , w e re 

le ss a b le . C u sh in g w a s in  i l l  h e a lth m u c h o f  th e 

t im e a f te r 1 8 0 1 u n ti l h is d e a th in  1 8 1 0 ; M o o re 

“ m a d e sc a rc e ly a r ip p le in  A m e ric a n ju d ic ia l 

h is to ry .” 5 1 G e n e ra lly sp e a k in g M a rsh a ll’ s 

F e d e ra lis t c o lle a g u e s w e re m e n o f  c o n s id e ra b le 

p o lit ic a l a n d le g a l s ta tu re a n d , “ c o n se q u e n tly , 

w e re n o t a p t to a c c e p t a n y d o m in e e r in g b y a 

n e w m e m b e r o f th e C o u rt e v e n i f  th e n o v ic e 

w e re th e C h ie f Ju s tic e . ” 5 2

“ I t  is c le a r th a t M a rsh a ll so u g h t to  m a in ta in 

a n ic e b a la n c e b e tw e e n h is tw o o v e rr id in g o b - 

je c tiv e s -e x p o u n d in g o f f ic ia l ly  h is b a s ic F e d e r

a lis t c o n s titu t io n a l th e o ry a n d m a in ta in in g a 

so lid ju d ic ia l f ro n t a s a m e a n s o f  e n h a n c in g th e 

a u th o r ita t iv e n e ss o f  th e C o u rt.” 5 3 O n e c a n n o t 

d isso c ia te M a rsh a ll’ s c o n s titu t io n a l p h ilo so p h y 

f ro m  h is c o n c e p tio n o f  th e ju d ic ia l fu n c tio n . In  

m a n y c a se s— a s W . W . C ro ssk e y a n d o th e rs a re 

q u ic k to  p o in t o u t-M a rsh a ll’ s p o s it io n o f  c o n

se rv a tiv e n a tio n a lism is m o d if ie d , e v e n a d u lte r

a te d , b y  th e d e s ire to  m a in ta in u n ity .5 4 In  sh o rt, 

M a rsh a ll w a s n o t a “ h ig h F e d e ra lis t.”  “ Jo h n 

Q u in c y A d a m s a n d Jo se p h S to ry c o n sc io u s ly 

d is tin g u ish e d b e tw e e n le v e ls o f  F e d e ra lism w h e n 

th e y d e sc r ib e d Jo h n M a rsh a ll a s a ‘ fe d e ra lis t o f  

th e W a sh in g to n S c h o o l.’ ” 5 5

M a rsh a ll sp o k e fo r th e C o u rt in  e v e ry c a se 

o v e r w h ic h h e p re s id e d th ro u g h 1 8 0 4 ; th e re w a s 

b u t o n e c o n c u rr in g a n d o n e d isse n tin g o p in

io n .5 6 In  th is in it ia l  p e r io d o f  “ fe d e ra lis t u n a

n im ity ,”  th e n e w C h ie f Ju s tic e f irm ly  e s ta b

l ish e d a n u m b e r o f  n o rm s w h ic h w e re to  a f fe c t 

th e in te rn a l o p e ra tio n o f th e S u p re m e C o u rt

th ro u g h o u t i ts h is to ry . A s w e h a v e se e n , th e 

e s ta b lish m e n t o f  su c h n o rm s w a s a ttr ib u ta b le 

b o th to e x te rn a l p o lit ic a l c o n d it io n s a n d to  

M a rsh a ll’ s ro le c o n c e p tio n . T o th is w e m u st 

a d d p e rso n a lity : “ M a rsh a ll, th o u g h f irm  a n d 

d e c id e d , w a s b y  n a tu re a m o d e ra n d o .” 5 7

T h e n o rm s w h ic h M a rsh a ll u rg e d u p o n th e 

F e d e ra lis t g ro u p w e re : th e im p o rta n c e o f  u n a

n im ity , a t le a s t a s th e C o u rt p re se n te d i ts o p in

io n ; th e m in im iz a tio n o f d isse n t a n d in te rn a l 

a rg u m e n ta tio n ; a w il l in g n e ss to c o m p ro m ise , 

w h ic h le d to  “ f lu id ity  o f  ju d ic ia l c h o ic e ;” 5 8 th e 

m a in te n a n c e o f  in te rn a l h a rm o n y , c o o p e ra tio n , 

a n d te a m w o rk in  b o th ta sk a n d so c ia l c o n c e rn s ; 

a n d th e im p o rta n c e o f th e p o s it io n o f C h ie f 

Ju s tic e a s th e lo c u s o f  le a d e rsh ip fu n c tio n s .5 9 

M a rsh a ll a c h ie v e d th e a c c e p ta n c e o f  su c h n o rm s 

th ro u g h d o m in a tio n a n d a u th o r ita r ia n ism . In  

g ro u p d y n a m ic s , th is is a ll th e m o re im p o rta n t 

b e c a u se su c h n o rm s b e c a m e th e c o n se n su s o f  

th e g ro u p b y 1 8 0 4 . B y  1 8 0 4 a ll o f  th e Ju s tic e s 

so u g h t to a c h ie v e th e sa m e o b je c tiv e s th a t 

M a rsh a ll h a d u rg e d in  th e b e g in n in g . T h e re a l 

te s t, o f  c o u rse , w a s to c o m e a f te r 1 8 0 4 w h e n ,aZYXWVUTSRQPONMLKJIHGFEDCBA

A fte r T h o m a s J e f fe r s o n ’s e le c t io n  a s P r e s id e n t , th e  

R e p u b lic a n s d e c id e d  to  r e d u c e  th e  n u m b e r  o f  ju d g e s h ip s . 

A s s o c ia te  J u s t ic e  S a m u e l C h a s e  (a b o v e ) , a  r a d ic a l F e d e r 

a lis t , m a d e  a n  im p a s s io n e d  s p e e c h  a g a in s t th e  R e p u b li

c a n s  th a t  a lm o s t  c o s t  h im  h is  p o s it io n . I m p e a c h e d  b y  th e  

H o u s e ,  h e  w a s  s a v e d  b y  th e  S e n a te ,  w h ic h  d id  n o t  c o n s id e r  

th a t h e  h a d  c o m m it te d a  h ig h  c r im e .
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p re su m a b ly , Je f fe rso n ia n a p p o in te e s m ig h t c h a l

le n g e th e id e o lo g ic a l a n d b e h a v io ra l h o m o g e

n e ity .

In te rn a l u n ity  w a s b u t o n e in g re d ie n t in  th e 

q u e s t fo r  in c re a se d ju d ic ia l s tre n g th . T w o  c a se s 

in  1 8 0 3 , TSRQPONMLKJIHGFEDCBAS tu a r t v . L a ir d 6 0 a n d M a rb u ry v . M a d i

so n6 ^ la id th e fo u n d a tio n fo r a s tre n g th e n e d , 

in c re a s in g ly in d e p e n d e n t ju d ic ia ry . In  S tu a r t 

th e C o u rt, M a rsh a ll n o t s itt in g , u p h e ld th e 

c o n s titu t io n a li ty o f  th e Ju d ic ia l R e p e a l A c t o f  

1 8 0 2 , w h ic h h a d th e e f fe c t o f re tu rn in g th e 

ju d ic ia ry to th e in s ti tu t io n a l a rra n g m e n ts o f  

1 7 8 9 , in c lu d in g th e a rd u o u s ta sk o f  c irc u it r id 

in g  fo r  m e m b e rs o f  th e S u p re m e C o u rt. Ju s tic e 

P a te rso n’ s o p in io n g iv e s th e a p p e a ra n c e o f  u n a

n im ity , a lth o u g h th e re is re a so n to  b e lie v e th a t 

C h a se c o n s id e re d th e c irc u it r id in g re q u ire

m e n t a s u n c o n s titu t io n a l.6 2 S tu a r t m a n ife s ts 

th e sa m e l im ite d  c o n s tru c tio n o f  th e d o c tr in e o f  

ju d ic ia l re v ie w  a s M a rsh a ll’ s o p in io n in  M a rb u ry 

v . M a d iso n . M a rb u ry is M a rsh a ll a t h is b e s t. 

A lth o u g h a tra d it io n a l, le g a l a p p ro a c h to th e 

q u e s tio n s M a rb u ry p re se n te d c o u ld h a v e le d to  

a d e n ia l o f ju r isd ic it io n , th e re b y p re c lu d in g 

d isc u ss io n o f  th e m o re im p o rta n t c o n s titu t io n a l 

issu e s , th e C h ie f Ju s tic e tu rn e d th e q u e s tio n s 

a ro u n d— “ tw is t i f ic a tio n”  Je f fe rso n c a lle d i t 6 3-  

so th a t h e m ig h t f irs t  d isc u ss th e m e rits a n d th e 

d o c tr in e o f  ju d ic ia l re v ie w . H e “ to o k th e e n g a g

in g  p o s it io n o f  d e c lin in g to  e x e rc ise p o w e r w h ic h 

th e C o n stitu t io n h e ld f ro m  i t , b y m a k in g th e 

o c c a s io n a n o p p o rtu n ity to a sse rt a fa r m o re 

tra n sc e n d a n t p o w e r.” 6 4 T h e c a se is s ig n if ic a n t 

n o t o n ly  b e c a u se i t  f irm ly  im p la n te d th e A m e ri

c a n d o c tr in e o f  ju d ic ia l re v ie w -a d o c tr in e , to  b e 

su re , th a t w a s e v o lv in g th ro u g h o u t th e 1 7 9 0 s6 5 

-b u t a lso b e c a u se “ M a rsh a ll se iz e d th is o p p o r

tu n ity  to  e s ta b lish th e C o u rt a s su p re m e a rb ite r 

o v e r b o th C o n g re ss a n d th e E x e c u tiv e .” 6 6 M a r 

b u ry is b u t o n e o f  m a n y in d ic a tio n s o f  M a rsh a ll’ s 

in te n se c o m m itm e n t n o t o n ly  to  th e s tre n g th o f  

a n in d e p e n d e n t ju d ic ia ry ( fo r in  th is c a se th e 

C o u rt p ro te c te d i tse lf f ro m  a n u n c o n s titu t io n a l 

e n la rg e m e n t o f  i ts o r ig in a l ju r isd ic t io n ) b u t to  

th e v ita l i ty  o f  n a tio n a l in s ti tu t io n s g e n e ra lly .

T h e R e p u b lic a n s n o t o n ly so u g h t to  re d u c e 

th e n u m b e r o f  fe d e ra l ju d g e sh ip s , a s th e y h a d 

w ith  th e R e p e a l A c t o f  1 8 0 2 , b u t a lso to  “ a f fe c t 

th e p e rso n n e l o f  th e c o u rts , e ith e r th ro u g h a c

tu a l re m o v a l o r th ro u g h in t im id a tio n .” 6 7 Ju s

t ic e C h a se w a s sp a re d h is p o s it io n w h e n th e 

a d m in is tra tio n w a s u n a b le to  m u ste r th e re q u i

s ite m a jo r ity in  th e S e n a te ; fe d e ra l Ju d g e Jo h n 

P ic k e r in g o f N e w H a m p sh ire , h o w e v e r, w a s 

re m o v e d . Je f fe rso n ia n C o n g re ssm e n in tro d u c e d 

c o n s titu t io n a l a m e n d m e n ts to fa c i l i ta te th e 

re m o v a l o f  ju d g e s . A s D o n a ld C . M o rg a n su g

g e s ts , th e c o n f l ic t w a s n e v e r m o re in te n se th a n 

in  1 8 0 4 w h e n P re s id e n t Je f fe rso n se n t h is f irs t 

a p p o in tm e n t, W ill ia m  Jo h n so n , Jr ., to  th e S u

p re m e C o u rt. “ O f  h is lo y a lty  to  Je f fe rso n a n d 

h is in te n tio n s to  su s ta in Je f fe rso n ia n d o c tr in e 

th e re is l i t t le  d o u b t.” 6 8

Jo h n so n re p re se n te d th e f irs t “ th re a t”  to  

th e in te rn a l se c u r ity o f  th e F e d e ra lis t S u p re m e 

C o u rt, fo r , a s w e h a v e se e n , th e n o rm s o f  

in te rn a l u n ity  w e re w e ll  se tt le d b y 1 8 0 4 . Jo h n so n 

h a d th re e p o ss ib le c o u rse s o f  a c tio n :

[H ]e  m ig h t d e se r t to  th e e n e m y . B y  sh a p

in g  h is id e a s to  f i t  th e F e d e ra l is t p a tte rn h e 

w o u ld w in th e a c c la im o f h is fe l lo w  ju d g e s 

a n d b e c o m e a  c o u r t sp o k e sm a n ... . In  th e 

se c o n d p la c e , h e m ig h t a d o p t th e s tr a te g y o f 

th e o p e n a tta c k ; a  d e te rm in e d d r iv e a g a in s t 

F e d e ra l is t r u l in g s w o u ld p ro te c t h is in te l le c

tu a l in te g r i ty a n d h is fa m e w ith  th e p a r ty b u t 

w o u ld p la c e h im in a  p o s it io n o f v ir tu a l 

in e ffe c t iv e n e ss o n th e C o u r t .. . . F in a l ly , h e 

m ig h t h a v e r e c o u rse to  in f i l t r a t io n . A  c a u

t io u s p o l ic y o f l im ite d  a c q u ie sc e n c e in  m a jo r

i ty  r u l in g s a n d o f  p ro te s t a t s tr a te g ic p o in ts 

w o u ld a ffo rd o p p o r tu n i ty to  in f lu e n c e d e c i

s io n s a n d to  r e ta in s ta tu s .6 9

T h e n e w Ju s tic e so o n le a rn e d th e p o w e r o f  

g ro u p n o rm s. “ [ I ]  w a s n o t a l i t t le  su rp r ise d to  

f in d  o u r C h ie f Ju s tic e in  th e S u p re m e C o u rt d e

l iv e r in g  a ll  th e o p in io n s in  c a se s in  w h ic h h e sa t, 

e v e n in  so m e in s ta n c e s w h e n c o n tra ry to h is 

o w n ju d g m e n t a n d v o te . B u t I  re m o n s tra te d in  

v a in ; th e a n sw e r w a s h e w a s w il l in g  to  ta k e th e 

tro u b le a n d i t  is a m a rk o f  re sp e c t to  h im ....” 7 0 

T h e c o u rse o f  a c tio n w h ic h Jo h n so n c h o se h e 

re c o u n te d in  a le tte r to Je f fe rso n m a n y y e a rs 

la te r :

S o m e c a se so o n o c c u r re d in  w h ic h I  d if

fe re d f r o m  m y b re th re n , a n d I  th o u g h t i t  a  

th in g o f c o u r se to d e l iv e r m y o p in io n . B u t, 

d u r in g  th e r e s t o f  th e se ss io n I  h e a rd n o th in g 

b u t le c tu re s o n  th e in d e c e n c y o f ju d g e s c u tt in g 

a t e a c h o th e r .. . A t le n g th I  fo u n d th a t I  m u s t 

e ith e r su b m it to c ir c u m s ta n c e s o r  b e c o m e
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su c h a  c y p h e r in  o u r  c o n su lta t io n s a s to  e ffe c t 

n o  g o o d a t a l l . I  th e re fo re b e n t to  th e c u r re n t, 

a n d p e rse v e re d u n t i l  I  g o t th e m to  a d o p t th e 

c o u rse th e y n o w  p u rsu e , w h ic h is to  a p p o in t 

so m e o n e to  d e l iv e r th e o p in io n o f  th e m a jo r

i ty , b u t le a v e i t  to  th e d isc re t io n o f  th e r e s t o f 

th e ju d g e s to  r e c o rd th e ir  o p in io n s o r  n o t a d  l i 

b itu m .7 1

Jo h n so n h a d “ b e n t to  th e c u rre n t,”  a lth o u g h 

h is s tro n g w il l  a n d so m e w h a t m o d if ie d R e p u b

l ic a n id e o lo g y h a d a m a rk e d e f fe c t u p o n in te r

n a l o p e ra tio n s a n d , o f te n , i f  o n ly th ro u g h c o n

c u rre n c e o r d isse n t, in te rp re ta tio n o f  la w . A n d , 

a s M o rg a n a b ly d e m o n stra te s , “ m o re th a n a n y 

o th e r ju d g e h e c o u ld la y  c la im  to  h a v in g e s ta b

l ish e d th e p r in c ip le a n d p ra c tic e o f  d isse n t.” 7 2

F ro m 1 8 0 5 u n ti l 1 8 1 0 , th e R e p u b lic a n s w e re 

a b le to g a in m in o r ity re p re se n ta tio n . H e n ry 

B ro c k h o ls t L iv in g s to n re p la c e d P a te rso n in  1 8 0 7 

a n d T h o m a s T o d d f i l le d  a n e w ly -c re a te d se v

e n th se a t in  1 8 0 8 . T h e f re q u e n t a b se n c e o f  b o th 

Ju s tic e s C h a se a n d C u sh in g in c re a se d th e im 

p o rta n c e o f  th e n e w  m e m b e rs . Y e t th e s ta tis t ic s 

o f  th is p e r io d in d ic a te th a t M a rsh a ll w a s a b le to  

p e rsu a d e h is n e w c o lle a g u e s th a t h e sh o u ld p u t 

fo r th m o st m a jo r ity o p in io n s .

W ith  th e e x c e p tio n o f  1 8 1 0 , M a rsh a ll w ro te 

f ro m  8 8 to  1 0 0 p e r c e n t o f  th e m a jo r ity o p in io n s 

in  e a c h o f  th e se y e a rs ; a n d h e w ro te a l l  o p in io n s 

in  c o n s titu t io n a l c a se s w ith th e e x c e p tio n o f  

S tu a r t v . L a ir d .

In  1 8 0 7 Jo h n so n re g is te re d h is f irs t d isse n t 

in  E x P a r te B o l lm a n ,7 7’  a c a se w h ic h in v o lv e d a 

p e tit io n fo r a w rit  o f  h a b e a s c o rp u s fo r E ric k  

B o llm a n , a n a c c o m p lic e o f  A a ro n B u rr , w h o 

w a s c o m m itte d fo r tre a so n . In  h is o p in io n , 

Jo h n so n d e sc r ib e d th e in te rn a l p re ssu re n o t to  

d isse n t a “ p a in fu l se n sa tio n .” 7 4 Jo h n so n w a s 

n o t a lo n e in  th e m in o r ity  in  B o l lm a n (a lth o u g h 

n o o th e r Ju s tic e s ig n e d th e d isse n tin g o p in io n ) ; 

fu r th e rm o re , h e h a d w a n te d to d isse n t a y e a r 

e a r l ie r in  E x P a r te B u r fo rd ,7 5 b u t h e a c q u ie sc e d 

in  th e m a jo r ity 7 6 In  1 8 0 8 a n d 1 8 0 9 th e n u m b e r 

o f  d isse n tin g o p in io n s in c re a se d m a rk e d ly , o w in g 

in  n o sm a ll m e a su re to th e c o n tr ib u tio n s o f  

Jo h n so n a n d L iv in g s to n . T h e n u m b e r o f  u n

re p o rte d d isse n ts is d if f ic u lt to a sse ss a c c u

ra te ly , b u t w e d o k n o w , fo r e x a m p le , th a t M r.  

Ju s tic e T o d d h a d w a n te d to  d isse n t w ith  Jo h n so n 

in  R o se v . H im e ly7 7 b u t h e c h o se to re m a in 

s ile n t.aZYXWVUTSRQPONMLKJIHGFEDCBA

W illia m  J o h n s o n , a  J e f fe r s o n  a p p o in te e , is  o f te n  c a lle d  

th e “ fa th e r o f d is s e n t” fo r b e in g th e f ir s t J u s t ic e to  

c h a lle n g e  th e  ju r is p r u d e n c e  o f  th e  M a r s h a ll C o u r t .

T h e re w a s so m e e x p e r im e n ta tio n w ith  in 

te rn a l p ro c e d u re a f te r 1 8 0 5 , b u t th e d o m in a n t 

m o d e c o n tin u e d to  b e m a jo r ity o p in io n s w ritte n 

b y  th e C h ie f Ju s tic e . D isse n t in c re a se d . F u r

th e rm o re , w h e n th e C o u rt d id  d iv id e , “ th e s iz e 

o f  th e m a jo r ity a n d th e id e n tity o f  th e d isse n te rs 

o f te n re m a in e d a m y ste ry , a c o n d it io n th a t le d 

to c o n fu s io n b o th fo r c o n te m p o ra r ie s a n d fo r  

la te r sc h o la rs .” 7 8 F o r e x a m p le , a c a re fu l e x

a m in a tio n o f m a jo r ity o p in io n s sh o w s th a t 

M a rsh a ll u se d th e te rm s “ m a jo r ity o f  th e C o u rt”  

a n d “ u n a n im o u s”  o n d if fe re n t o c c a s io n s .7 9 T a k e n 

a t fa c e , su c h w o rd c h o ic e in d ic a te s v a r ia tio n s in  

in te rn a l c o h e s io n . O c c a s io n a lly , a s in  R o se v . 

H im e ly , th e “ m a jo r ity o f  th e C o u rt” —  tw o— w a s 

e m b a rra ss in g ly sm a ll.8 0

T h e R e p u b lic a n a tta c k o n th e C o u rt c o n tin

u e d th ro u g h th e B u rr T r ia l in  1 8 0 7 , a lth o u g h 

th e g ro u n d s fo r a l im ite d ra p p ro c h e m e n t la y  

ju s t b e lo w th e su rfa c e . “ [T jh e re h a d , in  fa c t, 

a lw a y s b e e n a th e o re tic a l a f f in ity  b e tw e e n ju d i

c ia l p o w e r a n d th e R e p u b lic a n p o lic y  o f  l im ite d 

g o v e rn m e n t.... T h e sh if t in  th e p o s it io n s o f  th e 

tw o  p a rtie s a f te r 1 8 0 0 p a v e d th e w a y fo r  re c o n

c il ia t io n .... I t  b e c a m e p a in fu l ly  c le a r to  th e R e -
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W h e n  H e n r y  B r o c k h o ls t  L iv in g s to n  w a s  a p p o in te d  to  th e  

C o u r t h e  jo in e d  J u s t ic e J o h n s o n  in  o p p o s in g  s o m e o f  

C h ie f  J u s t ic e  M a r s h a ll’s  d e c is io n s . O th e r  J u s t ic e s , s u c h  

a s  T h o m a s T o d d , m a y  h a v e  w is h e d  to  jo in  in  th e ir  d is 

s e n ts , b u t  la c k e d  th e  c o u r a g e  to  s ta n d  u p  to  M a r s h a ll ,

p u b lic a n s th a t n a tio n a l a u th o r ity d e p e n d e d h e a v ily 

o n th e fe d e ra l c o u rts .” 8 1

T h e issu e s o f n a tio n a l p o w e r p la y e d a n 

im p o rta n t p a rt in  th e c a se la w  o f  th is p e r io d . In  TSRQPONMLKJIHGFEDCBA
U n ite d S ta te s v . F ish e r?2  M a rsh a ll b ro a d ly c o n

s tru e d a c o n g re ss io n a l s ta tu te to  a llo w  th e n a

t io n a l g o v e rn m e n t p r io r ity  in  th e c o lle c tio n o f  

d e b ts . In  1 8 0 9 th e C o u rt, o s te n s ib ly in  a u n a n i

m o u s o p in io n , re p u d ia te d a n e f fo r t b y  P e n n sy l

v a n ia to in te r fe re w ith  th e e n fo rc e m e n t o f  d e

c re e s b y  th e U .S . D is tr ic t C o u rt. T h e a sse rt io n 

o f n a tio n a l a u th o r ity n o t o n ly d re w th e tw o  

p o lit ic a l p a rtie s m o re c lo se ly to g e th e r , i t  a lso 

in c re a se d in te rn a l h a rm o n y w ith in  th e C o u rt. 

“ In  c a se s in v o lv in g s ta te p o w e r, h o w e v e r, th e 

se e d s o f  la te r d iv is io n s w e re p la n te d .” 8 3 In  o n e 

o f  th e m o st im p o rta n t c a se s o f  th is e a r ly p e r io d , 

F le tc h e r v . P e c k  ̂th e C o u rt v o id e d a G e o rg ia 

la w  w h ic h h a d , in  e f fe c t, re p e a le d e a r l ie r g ra n ts 

o f la n d .8 5 Jo h n so n’ s a p p e a l to n a tu ra l la w  

p r in c ip le s - th e re b y a v o id in g th e in c re a s in g ly 

d if f ic u lt  q u e s tio n o f in te rp re tin g th e c o n tra c t 

c la u se— sa v e d th is c o n c u rre n c e f ro m  b e in g a n

o p e n d isse n t.8 6 F in a lly , th e “ f irs t d isse n te r”  

d iv e rg e d f ro m  M a rsh a ll o n th e n a tu re o f  c o n

g re ss io n a l c o n tro l o f  c o u rt ju r isd ic t io n .8 7 T h e 

d e p a rtu re o f F e d e ra lis ts f ro m  th e C o u rt n o t 

o n ly  a f fe c te d in te rn a l o p e ra tio n s , b u t a lso c re

a te d d iv e rg e n c e s in  tw o o f  th re e a re a s o f  c o n

s titu t io n a l in te rp re ta tio n .8 8

O f  “ Je f fe rso n’ s th re e a p p o in te e s , o n ly  o n e , 

W ill ia m  Jo h n so n , g a v e p ro m ise o f  fu lf i l l in g  th e 

g o a l o f  a m u lti-v o ic e d ju d ic ia ry .” 8 9 O n e m ig h t 

e x p e c t th a t L iv in g s to n a lso w o u ld sp e a k o u t, fo r  

h e h a d d isse n te d f re q u e n tly a s a m e m b e r o f  th e 

N e w Y o rk  S u p re m e C o u rt p re s id e d o v e r b y  

Ja m e s K e n t. “ U p o n jo in in g  th e M a rsh a ll C o u rt, 

h o w e v e r, h e b e c a m e a lm o s t m o o t b y  c o m p a r i

so n ....” 9 0 A n d  T h o m a s T o d d l ik e w ise w a s s ile n t 

d u r in g th e tw e n ty y e a rs h e sp e n t o n th e C o u rt.

A s a n e f fe c tiv e le a d e r, M a rsh a ll, w ith  c o n

su m m a te sk il l , h a d b e e n a b le to p e rsu a d e 

m e m b e rs o f  h is C o u rt to a g re e to a v a r ie ty o f  

n o rm s h e c o n s id e re d im p o rta n t. “ [O ]n e v a r i

a b le th a t n e e d s to  b e m e a su re d [ in  u n d e rs ta n d

in g  th e g ro u p p h a se o f  d e c is io n m a k in g ] is th e 

e x te n t to  w h ic h  ju d g e s o n a c o lle g ia l c o u rt v a lu e 

u n a n im ity . T h e a c c u ra c y o f  v o te s a s in d ic a to rs 

o f  ju d ic ia l v a lu e s o n p o lic y  q u e s tio n s d e c lin e s a s 

th e im p o rta n c e o f u n a n im ity to ju d g e s in 

c re a se s .” 9 1 T h e re is l i t t le  q u e s tio n a b o u t th e 

s tre n g th o f  th e n o rm  fa v o r in g u n a n im ity d u r in g 

th is p e r io d ; i ts e f fe c t u p o n th e th re e R e p u b lic a n 

m e m b e rs is e v id e n t in th e sm a ll n u m b e r o f  

d isse n ts a n d c o n c u rre n c e s , a p o lo g ie s in  C o u rt 

o p in io n s , a n d p e rso n a l c o rre sp o n d e n c e . B o th 

M a rsh a ll a n d W a sh in g to n w o rk e d d il ig e n tly  to  

p e rp e tu a te th is n o rm , a n d , a s w e sh a ll se e , th e y 

w e re a b le to b r in g Jo se p h S to ry g ra d u a lly to  

a g re e w ith  th e im p o rta n c e o f  su c h a p ra c tic e .

M a rsh a ll’ s a c c o m p lish m e n ts in  th is p e r io d , 

e sp e c ia l ly in th e in it ia l se ss io n s in 1 8 0 1 a n d 

1 8 0 3 , b u t a lso w ith  th e c o m in g o f  R e p u b lic a n 

Ju s tic e s , a re re m a rk a b le . F u rth e rm o re , th e e x

te n t to  w h ic h M a rsh a ll c h o se to sp e a k fo r th e 

m a jo r ity -a m a jo r ity w h ic h o f te n v a r ie d g re a tly 

in s iz e— in d ic a te s ta sk le a d e rsh ip u n e q u a lle d 

s in c e . A n d y e t, f ro m  a ll e v id e n c e a v a ila b le , 

M a rsh a ll a c c o m p lish e d ta sk s a n d e s ta b lish e d 

n o rm s w ith o u t d o m in a tio n , b u t th ro u g h a m o d u s 

o p e ra n d i w h ic h in c lu d e d d e m o c ra tic c o n se n

su s , c o m p ro m ise , a n d p e rsu a s io n . T o  m a n y h is 

“ p e c u lia r in f lu e n c e”  w a s a ttr ib u ta b le la rg e ly to  

p e rso n a lity .9 2 H is  d e m o c ra tic m a n n e r, g re g a r i

o u sn e ss , a n d e x c e p tio n a l se n s it iv ity to w a rd th e
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fe e l in g s o f  o th e rs9 3 w e re c le a r ly im p o rta n t in 

g re d ie n ts in M a rsh a ll’ s le a d e rsh ip e f fe c tiv e

n e ss . Jo se p h S to ry , in a la u d a to ry n o te , in 

d ic a te d m a n y o f  th e c r it ic a l c o m p o n e n ts o f  su c h 

c o m p le x le a d e rsh ip in  h is c h a ra c te r iz a tio n o f  

th e C o u rt c o n fe re n c e :TSRQPONMLKJIHGFEDCBA

Y o u h e a rd h im  p r o n o u n c e th e o p in io n o f 

th e c o u r t in  a lo w  b u t m o d u la te d v o ic e , u n

fo ld in g in  lu m in o u s o rd e r e v e ry to p ic o f  a rg u

m e n t, t r y in g i ts s tr e n g th , a n d m e a su r in g i ts 

v a lu e , u n t i l  y o u  fe l t  y o u rse l f in  th e p re se n c e o f 

th e v e ry o ra c le o f th e la w ... . Y o u h e a rd p r in 

c ip le s s ta te d , r e a so n e d u p o n , e n la rg e d a n d 

e x p la in e d , u n t i l  y o u w e re lo s t in  a d m ira t io n a t 

th e s tr e n g th a n d s tr e tc h o f th e h u m a n u n

d e r s ta n d in g ... . F o l lo w  h im in to th e c o n fe r

e n c e r o o m , a sc e n e o f n o t le ss d if f ic u l t o r  

d e l ic a te d u t ie s , a n d y o u w o u ld o b se rv e th e 

sa m e p re s id in g g e n iu s , th e sa m e k in d n e ss , a t

te n t iv e n e ss a n d d e fe re n c e ; a n d y e t, w h e n th e 

o c c a s io n r e q u ir e d , th e sa m e p o w e r o f  i l lu s tr a 

t io n , th e sa m e m in u te n e ss o f r e se a rc h , th e 

sa m e se v e r i ty o f  lo g ic , a n d th e sa m e u n t ir in g  

a c c u ra c y in  fa c ts a n d p r in c ip le s .9 4aZYXWVUTSRQPONMLKJIHGFEDCBA

1 8 1 1 -1 8 2 5 : T h e  G o ld e n  A g e  o f  C o n s t itu t io n a l 

I n te r p r e ta t io n

T h e o r ig in s o f  S u p re m e C o u rt le a d e rsh ip 

la y  f irm ly  in  th e f irs t d e c a d e o f  M a rsh a ll’ s C h ie f 

Ju s tic e sh ip , a n d l ik e w ise th a t d e c a d e is im p o r

ta n t a s fe d e ra l ju d ic ia l p o w e r a ssu m e d fu l l  le

g it im a c y .

U n ite d S ta te s v . P e te r s (1 8 0 9 )9 5 m a rk e d th e 

b e g in n in g o f a “ g o ld e n a g e”  o f  c o n s titu t io n a l 

in te rp re ta tio n fo r th e M a rsh a ll C o u rt. O n ly  

th re e m e m b e rs— M a rsh a ll, L iv in g s to n , a n d 

W a sh in g to n— w e re p re se n t fo r th e F e b ru a ry

1 8 1 1 T e rm , a n d n o se ss io n e n su e d . F ro m 1 8 1 2 

to 1 8 2 3 th e c o m p o s it io n o f  th e C o u rt w a s c o n

s ta n t; in 1 8 1 1 P re s id e n t Ja m e s M a d iso n a p

p o in te d Jo se p h S to ry a n d G a b r ie l D u v a l to  

re p la c e C h a se a n d C u sh in g . F o rm e r P re s id e n t 

Je f fe rso n a rg u e d th a t “ i t  w il l  b e d if f ic u lt  to  f in d  

a c h a ra c te r o f  f irm n e ss e n o u g h to  p re se rv e h is 

in d e p e n d e n c e o n th e sa m e b e n c h w ith  

M a rsh a ll....” 9 6 W ith  th e a p p o in tm e n ts o f  S to ry 

a n d D u v a l, in  n a m e , a t le a s t, a m a jo r ity a f te r

1 8 1 2 w a s R e p u b lic a n . O w in g to  th e in c re a se d 

R e p u b lic a n p re d ile c tio n to w a rd n a tio n a l p o w e r 

“ a s w e ll  a s to  th e s te a d y a n d d ire c tin g in f lu e n c e

A lth o u g h  th e r e  is  s o m e  q u e s t io n  to  h o w  m u c h  in f lu e n c e  

C h ie f  J u s t ic e  M a r s h a ll  h a d  o v e r  J o s e p h  S to r y  (a b o v e ) ,  th e  

tw o  o f  th e m  d e v e lo p e d  a  s im ila r  b e lie f  in  th e  d o c tr in e  o f  

n a t io n a l s u p r e m e c y .

o f  th e C h ie f Ju s tic e , th e R e p u b lic a n m e m b e rs 

o f  th e C o u rt g ra d u a lly e sp o u se d th e c a u se o f  

n a tio n a lism— Ju s tic e s Jo h n so n a n d S to ry a t t im e s 

e x c e e d in g M a rsh a ll in  u rg in g th e e x p a n s io n o f  

th e p o w e rs o f  th e fe d e ra l g o v e rn m e n t a n d th e 

c o n se q u e n t d im in u tio n o f th e a u th o r ity o f  th e 

s ta te s .” 9 7 Ja m e s M c C le lla n a rg u e s c o n v in c in g ly 

th a t h is to r ia n s h a v e e x a g g e ra te d th e “ d ire c tin g 

in f lu e n c e”  o f  M a rsh a ll o n S to ry in  th e 1 8 1 0 s .9 8 

I r re sp e c tiv e o f  su c h a sse rt io n s o n e c a n n o t d e n y 

th e s tro n g b o n d th a t d e v e lo p e d b e tw e e n M a rsh a ll 

a n d S to ry ; th e y g re w to  b e o f  l ik e  m in d in  th e 

p ro te c tio n o f  v e s te d r ig h ts a n d th e d e v e lo p m e n t 

o f th e d o c tr in e o f n a tio n a l su p re m a c y . A n d , 

a f te r so m e e a r ly d isse n tin g o p in io n s b y  S to ry , 

th e ir a g re e m e n t e x te n d e d to in te rn a l n o rm s 

a n d p ro c e d u re s .9 9

F o llo w in g th e W a r o f  1 8 1 2 , th e U n ite d S ta te s 

e x p e r ie n c e d a re su rg e n c e o f  n a tio n a l u n ity a n d 

e n th u s ia sm . “ H a v in g th w a rte d in v a s io n f ro m  

a b ro a d a n d h a v in g su rv iv e d d isu n io n a t h o m e , 

M a d iso n’ s a d m in is tra tio n w a s e a g e r to tu rn 

a g a in to  th e in te rn a l d e v e lo p m e n t o f  th e c o u n

try .” 1 0 0 A n d , a s N e w m y e r su g g e s ts , th e “ d i

v e rse e c o n o m ic e n e rg ie s o f  th e a g ra r ia n S o u th , 

th e c o m m e rc ia l- in d u s tr ia l N o rth , a n d th e b u r

g e o n in g W e st a p p e a re d to b e th e fo u n d a tio n 

b lo c k s o f  a se lf -su s ta in in g e c o n o m y .” 1 0 1 P re s i

d e n t M a d iso n’ s p ro g ra m in c lu d e d a p ro te c tiv e 

ta r i f f , n a tio n a l b a n k , a n d fe d e ra lly - fu n d e d in 



O R IG IN S O F C O U R T L E A D E R S H IP 7 3

te rn a l im p ro v e m e n ts . S h o u ld q u e s tio n s a r ise 

a b o u t su c h n a tio n a l p o lic ie s , th e S u p re m e C o u rt 

h a d e m e rg e d f ro m  th e e a r ly s tru g g le s o f  th e 

c e n tu ry b e s t q u a lif ie d to sp e a k a u th o r ita t iv e ly 

o n th e C o n stitu t io n .

T h e m o d e o f  a s in g le -v o ic e m a jo r ity o p in io n 

c o n tin u e d , a lth o u g h th e C h ie f Ju s tic e w a s m o re 

w il l in g  a f te r 1 8 1 2 to  d iv id e o p in io n -w r it in g w ith  

h is c o lle a g u e s .1 0 2 In  1 8 1 2 M a rsh a ll w ro te 6 5 

p e r c e n t o f  th e m a jo r ity o p in io n s ; fo r th ir te e n 

y e a rs th e re a f te r h is a v e ra g e w a s a b o u t 4 0 p e r 

c e n t. In  c o n s titu t io n a l la w  c a se s l ik e w ise , th e re 

w a s g re a te r d iv e rs ity in  o p in io n w rit in g , e sp e

c ia l ly  in  1 8 1 6 a n d 1 8 2 3 w h e n S to ry a n d W a sh

in g to n sh a re d th e re sp o n s ib i l i ty . Ju s tic e Jo h n so n , 

e sp e c ia l ly b e fo re 1 8 1 9 , c o n tin u e d to  c o n tr ib u te 

d isp ro p o rtio n a te ly to d isse n t to ta ls . S to ry to o 

issu e d d isse n ts w ith  u n c h a ra c te r is t ic f re q u e n c y 

b e fo re h e a g re e d to a c c e p t th e n o rm w h ic h 

M a rsh a ll a n d W a sh in g to n h a d fo s te re d . A b o u t 

in te rn a l c o n d it io n s in  1 8 1 2 , S to ry w ro te : “ W e 

l iv e  v e ry  h a rm o n io u s ly a n d fa m il ia r ly . W e m o o t 

q u e s tio n s a s th e y a re a rg u e d , w ith  f re e d o m , a n d 

d e r iv e n o in c o n s id e ra b le a d v a n ta g e f ro m  th e 

p le a sa n t a n d a n im a te d in te rc h a n g e o f le g a l 

a c u m e n .” 1 0 3

T h e g re a te s t d e g re e o f  u n a n im ity o c c u rre d 

in c o n tro v e rs ie s c o n c e rn in g q u e s tio n s o f n a

t io n a l p o w e r; in  th is a re a , w ith  so m e m in o r e x

c e p tio n s , o n e m a y d e sc r ib e th e C o u rt a s a n 

id e o lo g ic a l m o n o lith u n ti l 1 8 2 3 . T h e re w e re 

h o w e v e r, m o re te n ta tiv e e x p lo ra tio n s a n d d i

v e rg e n c e s in  re la tio n to s ta te p o w e rs a n d th e 

d o c tr in e o f  v e s te d r ig h ts .

T h e p re c ise ro le o f  th e fe d e ra l c o u rts w a s a 

m a tte r o f  in te n se d e b a te b e tw e e n R e p u b lic a n s 

a n d F e d e ra lis ts ; th e p ro b le m h a d tw o fa c e ts : 

ju r isd ic t io n a n d ju d ic ia l p o w e r p ro p e r. In  1 8 1 2 TSRQPONMLKJIHGFEDCBA
U n ite d S ta te s v . H u d so n a n d G o o d w in1 0 4 ra ise d 

fo r d e c is io n th e m a tte r o f  ju r isd ic t io n . S p e a k

in g  fo r  th e m a jo r ity (w h ic h w e n o w  k n o w  d id  n o t 

in c lu d e M a rsh a ll a n d S to ry ) ,1 0 5 Ju s tic e Jo h n so n 

ru le d th a t th e fe d e ra l c o u rts c o u ld n o t ta k e ju 

r isd ic t io n o v e r o f fe n se s m a d e c r im in a l u n d e r 

th e E n g lish c o m m o n la w .1 0 6 C o u rts , Jo h n so n 

a rg u e d , m ig h t p o sse ss so m e l im ite d in h e re n t 

p o w e rs e sse n tia l to  th e ir fu n c tio n in g , b u t ju r is

d ic tio n o v e r su c h c r im in a l a c ts w a s n o t a m o n g 

th e m . T h e o p in io n w a s c h a ra c te r is t ic o f  Jo h n so n’ s 

d e s ire to d e fe r to le g is la tiv e— h e n c e , p o p u la r- 

c o n tro l o v e r fe d e ra l c r im in a l ju r isd ic t io n . S to ry 

s tro v e to  “ c o rre c t”  th e H u d so n , to o k th e F e d e r

a lis t p a th : “ [n ja tio n a lism a n d e c o n o m ic c o n

se rv a tism a lik e im p e lle d th e m to  e x a lt th e ju d i

c ia ry ...*” 1 0 7

B y 1 8 1 5 S to ry h a d b e c o m e a c o n f irm e d 

n a tio n a lis t, a lth o u g h th e o r ig in s o f su c h a n 

id e o lo g y a n te d a te h is C o u rt a p p o in tm e n t. H e 

jo in e d M a rsh a ll a n d W a sh in g to n to c re a te a 

h ig h ly c o h e s iv e b lo c w h o se m e m b e rs sh a p e d 

th e c o n s titu t io n a l la w  a n d in tra -c o u rt n o rm s o f  

th is p e r io d . In  h is in it ia l  te rm s, S to ry h a d fe lt 

e m b a rra ssm e n t a b o u t o p e n d isa g re e m e n t, a s in  

T h e N e re id e (1 8 1 5 ):

I t  is m a tte r o f  r e g re t th a t in  th is c o n c lu s io n I  

h a v e th e m is fo r tu n e to  d if fe r f r o m  a  m a jo r i ty 

o f  th e C o u r t , fo r  w h o se su p e r io r le a rn in g a n d 

a b i l i ty  I  e n te r ta in th e m o s t e n t ir e r e sp e c t.. . 

H a d  th is b e e n a n o rd in a r y c a se I  sh o u ld h a v e 

c o n te n te d m y se lf w ith  s i le n c e ... .1 0 8

B y  1 8 1 8 S to ry in d ic a te d h is p re fe re n c e fo r  

th e e s ta b lish m e n t n o rm s o f M a rsh a ll a n daZYXWVUTSRQPONMLKJIHGFEDCBA

A fte r  1 8 1 2  C h ie f  J u s t ic e  M a r s h a ll (b e lo w ) w a s  m o r e  w ill

in g  to  le t h is  b r e th r e n  w r ite o p in io n s . J u s t ic e s J o s e p h  

S to r y  a n d  B u s h r o d  W a s h in g to n  c o n tr ib u te d th e ir  s h a r e  

o f  o p in io n s  o n  c o n s t itu t io n a l is s u e s .
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B u sh ro d W a sh in g to n :TSRQPONMLKJIHGFEDCBA

A t th e e a rn e s t su g g e s t io n ( I  w il l  n o t c a l l  i t  b y 

a  s tr o n g e r n a m e ) o f  M r .  J u s t ic e W a sh in g to n , 

I  h a v e d e te rm in e d n o t to  d e l iv e r a  d isse n t in g 

o p in io n in  O liv e ra v . T h e U n ite d In su ra n c e 

C o . (3 W h e a to n 1 8 3 ) . T h e t r u th is , I  w a s 

n e v e rm o re e n t ir e ly sa t is f ie d th a t a n y d e c is io n 

w a s w ro n g th a n th a t th is is , b u t J u d g e W a sh

in g to n th in k s (a n d v e ry c o r re c t ly ) th a tn th e 

h a b it o f  d e l iv e r in g d isse n t in g o p in io n s o n o r 

d in a r y o c c a s io n s w e a k e n s th e a u th o r i ty o f  th e 

C o u r t , a n d is o f  n o  p u b l ic b e n e f i t .1 0 9

D u rin g th is p e r io d S to ry b e c a m e c o m m it

te d to  th e k in d  o f  u n ity  th e C o u rt h a d e n jo y e d to  

1 8 1 0 ;11 0 h is e m in e n t tra in in g in  th e la w  c o m p le

m e n te d M a rsh a ll’ s ta le n ts p e rfe c tly so th a t d u r in g 

th e g o ld e n a g e b o th Ju s tic e s c o n tr ib u te d im 

p o rta n t le a d e rsh ip . S to ry p ro v id e d a sp e c ia l

iz e d in te l le c tu a l le a d e rsh ip ,1 1 1 w h ile M a rsh a ll 

c o n tin u e d to p ro v id e th e n e c e ssa ry ta sk a n d 

so c ia l le a d e rsh ip fo r  w h ic h h e a n d h is C o u rt a re 

fa m o u s .1 1 2

O f  th e m a n y im p o rta n t c o n s titu t io n a l d e c i

s io n s in th e g o ld e n a g e , se v e ra l in v o lv e th e 

in te rp re ta tio n o f  n a tio n a l p o w e r. S o lo n g a s th e

v e x in g issu e o f c o ro lla ry s ta te p o w e r w a s n o t 

in te r tw in e d , su c h d e c is io n s p ro d u c e d u n a n im

i ty  a n d f irm n e ss o f  p u rp o se . “ In d e e d th e u n ity  

se e m e d to  d e e p e n w ith  th e p a ssa g e o f  t im e .” 1 1 3 

In  M c C u l lo c h v . M a ry la n d , C h ie f Ju s tic e M a rsh a ll 

w ro te a u n a n im o u s m a jo r ity o p in io n u p h o ld in g 

th e c o n s titu t io n a li ty o f  th e n a tio n a l b a n k . “ [T ]h e 

g e n iu s o f  th e M c C u l lo c h o p in io n la y n o t in  i ts 

o r ig in a li ty  b u t in  i ts t im in g , p ra c tic a b il i ty , c la r

i ty , a n d e lo q u e n c e .” 1 1 4 T h e o p in io n , l ik e  th o se 

in  M a rb u ry , C o h e n s v . V irg in ia ,1 1 5 a n d G ib b o n s 

v . O g d e n ,1 1 6 b o re th e m a rk o f  ju d ic ia l s ta te s - 

m a n sh ip - th e a b il i ty  to  sh a p e a n d to  fo re se e th e 

d e s tin y o f  th e R e p u b lic th ro u g h th e m e c h a n ism 

o f  c o n s titu t io n a l in te rp re ta tio n .

In  A n d e rso n v . D u n n1 1 1 a n d C o h e n s v . V ir 

g in ia , th e C o u rt su p p o rte d c o n g re ss io n a l p o w e r 

o v e r c o n te m p t a n d f ix e d f irm ly  th e a p p e lla te 

ju r isd ic t io n o f th e S u p re m e C o u rt o v e r s ta te 

ju d ic ia r ie s . B y 1 8 2 1 M a rsh a ll a n d h is c o l

le a g u e s h a d c o m p le te d th e fo u n d a tio n o f th e 

d o c tr in e o f  n a tio n a l su p re m a c y , e v e n th o u g h a 

m a jo r ity o f  th e C o u rt w a s R e p u b lic a n a n d in  

sp ite o f th e fa c t th a t th e re w e re in te rn a l d is

a g re e m e n ts a b o u t e x c lu s iv e v e rsu s c o n c u rre n t 

n a tio n a l p o w e rs .

B y  1 8 1 6— “ th e y e a r o f  a sse rt io n” 1 1 8—  S to ryaZYXWVUTSRQPONMLKJIHGFEDCBA

A a r o n  O d g e n  ( le f t ) s u e d  T h o m a s  G ib b o n s  (r ig h t ) o v e r  s h ip p in g  r ig h ts  in  N e w  Y o r k  h a r b o r . O g d e n  c la im e d  e x c lu s iv e  

r ig h ts  u n d e r  s ta te  la w  b u t , in  a n  o p in io n  w r it te n  b y  C h ie f  J u s t ic e  M a r s h a ll , th e  S u p r e m e  C o u r t  fo u n d  fo r  G ib b o n s ,  w h o  

a r g u e d  th a t  a  s p e c ia l  A c t  o f  C o n g r e s s  p e r m it te d  h is  s te a m b o a ts  r ig h t  o f  e n tr y .  T h e  d e c is io n  e s ta b lis h e d  th a t  C o n g r e s s ’s  

a u th o r ity  to  r e g u la te  c o m m e r c e  w a s  s u p e r io r  to  s ta te  p o w e r  to  r e g u la te th a t  s a m e  c o m m e r c e .T h e  c a s e  w a s  th e  la s t  o f  

th e  M a r s h a ll C o u r t ’s  im p o r ta n t n a t io n a lis t o p in io n s .
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h a d b e c o m e a n im p o rta n t le a d e r w h o se ta le n ts 

c o m p le m e n te d M a rsh a ll’ s w e ll: h e h a d b e g u n 

“ s it t in g in  s ile n t d isse n t w h e n th e in h e re n t c r im i

n a l ju r isd ic t io n o f  th e fe d e ra l c o u rts w a s d e n ie d 

b y  th e n a rro w e s t o f  m a rg in s , a n d , s im ila r ly , h is 

f irs t o p in io n s w e re th e e p ito m e o f  ta c itu rn se lf - 

e f fa c e m e n t.” 1 1 9 TSRQPONMLKJIHGFEDCBAM a r t in  v . H u n te r’s L e sse e1 2 0 

a sse rte d th e p o w e r o f  fe d e ra l c o u rts to re v ie w 

th e d e c is io n s o f  s ta te ju d ic ia r ie s in  a ll  c o n s titu

t io n a l q u e s tio n s ; in  h is m a jo r ity o p in io n , S to ry 

in s is te d th a t C o n g re ss w a s c o n s titu t io n a lly 

re q u ire d to g iv e th e fe d e ra l c o u rts th e ir fu l l  

ju r isd ic t io n . M a r t in  ra ise d th e d if f ic u lt  q u e s tio n 

o f  e x c lu s iv e v e rsu s c o n c u rre n t p o w e rs ; o n th is 

su b je c t th e re w a s in te rn a l d iv is io n a m o n g th e 

Ju s tic e s . Jo h n so n w ro te a le n g th y se p a ra te 

o p in io n in  M a r t in p u tt in g fo r th a th e o ry o f  

c o n c u rre n t p o w e rs “ th a t m a d e th e S u p re m e 

C o u rt th e f in a l a rb ite r o f  c o n s titu t io n a l c a se s 

b u t a lso in s is te d th a t su c h a u th o r ity o p e ra te d 

o n ly  u p o n l i t ig a n ts a n d n o t u p o n s ta te c o u rts .” 1 2 1 

In  g e n e ra l, in  s im ila r c a se s o f  th e p e r io d , S to ry 

a n d W a sh in g to n fa v o re d e x c lu s iv e p o w e r, a n d 

Jo h n so n , w ith  th e l ik e ly  a d h e re n c e o f  o th e rs , 

fa v o re d c o n c u rre n t p o w e r.1 2 2 M a rsh a ll, th e 

“ m o d e ra n d o ,”  te n d e d to  s id e id e o lo g ic a lly w ith  

S to ry a n d W a sh in g to n , a lth o u g h h e a p p ro a c h e d 

th e q u e s tio n o f  p o w e r w ith  a to u c h o f  p ra g m a

t ism  a n d f le x ib i l i ty ,  a n im p lic it  in d ic a to r a t le a s t 

o f h is w il l in g n e ss to c o m p ro m ise p r in c ip le s 

s lig h tly in  o rd e r to  m e d ia te .

In  th e “ g o ld e n a g e ,”  th e re is p ro b a b ly n o 

m o re s ig n if ic a n t T e rm th a n th a t o f  1 8 1 9 , th e 

y e a r o f  M c C u l lo c h v . M a ry la n d . A n d  w ith in  th a t 

T e rm , th e re is n o m o re s tr ik in g e x a m p le o f  

M a rsh a ll’ s le a d e rsh ip e f fe c tiv e n e ss th a n S tu rg e s 

v . C ro w n in sh ie ld .1 2 3 T h e d e c is io n h e ld in v a lid  a 

N e w  Y o rk  la w  o f  1 8 1 1 fo r  in so lv e n t d e b to rs a s 

i t  a p p lie d to  e x is tin g c o n tra c ts . T h e C h ie f Ju s

t ic e’ s o p in io n a f f irm e d a c o n c u rre n t s ta te b a n k

ru p tc y p o w e r, b u t, a t th e sa m e t im e , h a d in 

v o k e d th e c o n tra c t c la u se a s a b a rr ie r a g a in s t 

re l ie f le g is la tio n . A s th e o p in io n w a s w ritte n , 

th e d e c is io n h e ld u n c o n s titu t io n a l o n ly  re tro

sp e c tiv e s ta te la w s ; th e q u e s tio n o f  p ro sp e c tiv e 

le g is la tio n re m a in e d . E ig h t y e a rs la te r a b a d ly 

d iv id e d c o u rt in  O g d e n v . S a u n d e rs1 2 4 h e ld th a t 

a s im ila r N e w  Y o rk  la w  o f  1 8 0 1 w a s c o n s titu

t io n a l a s i t  o p e ra te d p ro sp e c tiv e ly . In  sp e a k in g 

a b o u t th e p o w e r to e n a c t b a n k ru p tc y la w s in  

S tu rg e s , M a rsh a ll c o n c e d e d th a t p o w e rs p o s

se sse d b y  th e s ta te s p r io r to  th e a d o p tio n o f  th e

C o n stitu t io n w e re re ta in e d “ e x c e p t so fa r a s 

th e y m a y b e a b r id g e d b y  th a t in s tru m e n t.” 1 2 5 In  

b o th c a se s M a rsh a ll a p p e a rs to h a v e tre a te d 

b a n k ru p tc y a n d in so lv e n c y la w s sy n o n y m o u s ly . 

In  h is d isse n tin g o p in io n in  O g d e n v . S a u n d e rs , 

M a rsh a ll a v o id e d d isc u ss io n o f  b a n k ru p tc y la w s 

a n d d e c la re d th a t s ta te in so lv e n c y la w s w e re 

u n c o n s titu t io n a l w h e th e r th e y o p e ra te d re tro

sp e c tiv e ly o r p ro sp e c tiv e ly .

T h e C h ie f Ju s tic e e f fe c te d a m a jo r c o m p ro

m ise in  th e S tu rg e s o p in io n .1 2 6 Ju s tic e Jo h n so n 

la id  b a re th e m o d u s o p e ra n d i in  h is o p in io n in  

O g d e n :

T h e re p o r t o f th e c a se o f S tu rg e s v .

C ro w n in sh ie ld n e e d s a lso so m e e x p la n a t io n .

T h e C o u r t w a s , in  th a t c a se , g r e a t ly d iv id e d in  

th e ir v ie w s o f  th e d o c tr in e , a n d th e ju d g m e n t 

p a r ta k e s a s m u c h o f a  c o m p ro m ise a s o f a  

le g a l a d ju d ic a t io n . T h e m in o r i ty th o u g h t i t  

b e tte r to y ie ld so m e th in g th a n r is k th e 

w h o le ... .1 2 7

B y  e x a m in in g re le v a n t c irc u it c o u rt c a se s R o p e r 

h a s d e m o n stra te d th a t L iv in g s to n a n d Jo h n so n 

(a n d p ro b a b ly D u v a l a s w e ll) “ G a v e in o n 

u p h o ld in g th e re tro a c tiv e o p e ra tio n o f  d e b to r 

re l ie f la w s , b u t w ru n g f ro m  M a rsh a ll th e c o n

c e ss io n th a t th e p o w e r to  p a ss b a n k ru p tc y la w s 

w a s c o n c u rre n t.” 1 2 8 W a sh in g to n su rre n d e re d 

le ss th a n a n y o f  th e o th e r Ju s tic e s . T h a t b o th 

S to ry a n d W a sh in g to n g a v e w a y to M a rsh a ll’ s 

c o m p ro m ise a tte s ts to th e c o n tin u e d im p o r

ta n c e o f  in te rn a l n o rm s. “ I ro n ic a lly , i t  w a s th e 

C h ie f Ju s tic e , th e a lle g e d d o m in a to r o f th e 

C o u rt, w h o se e m s to  h a v e c o n c e d e d a s m u c h a s 

h is b re th re n .” 1 2 9 T h e re is , h o w e v e r, l i t t le  i ro n y  

h e re . T o  o n e fa m il ia r w ith  M a rsh a ll’ s p e rso n

a lity  a n d th e n a tu re o f  e f fe c tiv e C o u rt le a d e r

sh ip , th e S tu rg e s m a n e u v e r in g sh o u ld c o m e a s 

n o su rp r ise .

A s w ith  S tu rg e s , th e re w a s l i t t le  in te rn a l 

u n ity in  D a r tm o u th C o lle g e v . W o o d w a rd , a 

d e c is io n w h ic h p ro d u c e d a w a v e o f  c o n c u rr in g 

o p in io n s a n d a s in g le , o p in io n le ss d isse n t. B o th 

S to ry a n d W a sh in g to n w ro te se p a ra te o p in io n s 

v in d ic a tin g D a r tm o u th C o lle g e ; L iv in g s to n , to o , 

h a d w ritte n a se p a ra te o p in io n w h ic h w a s n o t 

p u b lish e d . Y e t h e e n d o rse d a ll th re e o p in io n s 

re a c h in g th is re su lt. Jo h n so n jo in e d th e C h ie f 

Ju s tic e , b u t e x p lic it ly  w ith h e ld h is a p p ro v a l f ro m  

th e o p in io n s o f  S to ry a n d W a sh in g to n , a fu r 



7 6 JO U R N A L 1 9 9 1

th e r , th o u g h su b tle , in d ic a tio n o f M a rsh a ll’ s 

a b il i ty  to c re a te im p o rta n t b o n d s b e tw e e n d i

v e rg e n t Ju s tic e s l ik e  Jo h n so n a n d h im se lf . T h e TSRQPONMLKJIHGFEDCBA
D a r tm o u th C o lle g e c a se , in  h o ld in g th a t c o rp o

ra te c h a rte rs w e re c o n tra c ts w h ic h c o u ld n o t b e 

im p a ire d b y s ta te g o v e rn m e n ts , se rv e d a s a n 

im p o rta n t p re c e d e n t u p o n w h ic h th e e v o lv in g 

d o c tr in e o f  v e s te d r ig h ts c o u ld re s t.1 3 0

T h e c o n se rv a tiv e n a tio n a lism fo r  w h ic h th e 

M a rsh a ll C o u rt is k n o w n w a s m e ld e d to g e th e r 

in  th e 1 8 1 9 te rm . “ ...M a rsh a ll e x p re sse d , a s 

m u c h a s h e le d , o p in io n w h e n a t th e G re a t 

T e rm  h e to o k th e in s tru m e n t o f  fe d e ra l ju d ic ia l 

su p re m a c y , a s c a s t b y  S to ry in  M a r t in  v . H u n te r’ s 

L e sse e , a n d in sc r ib e d u p o n th e ta b u la r a sa o f  

th e c o n s titu t io n a l te x t a c o d e x o f  n a tio n a l p o w e r 

a n d p r iv a te p ro p e rty .” 1 3 1 F ro m 1 8 1 9 to 1 8 2 1 , 

th e C o u rt h a n d e d d o w n f iv e  e p o c h a l d e c is io n s 

w h ic h , ta k e n to g th e r , fo rm  th e c o n s titu t io n a l 

b a c k b o n e o f  th e g o ld e n a g e o f  in te rp re ta tio n .

T h e n u m b e r o f  d isse n ts is m a rk e d ly fe w e r 

a f te r 1 8 1 8 :

[ t jo  a  su rp r is in g e x te n t th e o th e r ju d g e s 

c a m e to  sh a re M a rsh a l l’s d is ta s te fo r  p u b l ic 

d isse n t a n d p ro v e d th e ir  c o m p l ia n c e b y w o rd 

a n d d e e d . In  fa c t , w ith  th e so le e x c e p t io n o f 

W il l ia m  J o h n so n , n o m e m b e r o f th e M a rsh a l l 

C o u r t d u r in g  th e y e a rs p r io r  to  1 8 2 3sp o k e o u t 

in  se p a ra te o p in io n s , w h e th e r c o n c u r r in g o r  

d isse n t in g in  m o re th a n e ig h t c a se s .1 3 2

B y  1 8 1 9 th e C o u rt h a d b e g u n to  d ra w f ire , n o t 

o n ly fo r i ts n a tio n a lis t d e c is io n s b u t a lso b e

c a u se o f  “ su sp ic io n c o n c e rn in g th e tru e v ie w s o f  

th e R e p u b lic a n s o n th e C o u rt. ” 1 3 3 T h a t su sp i

c io n w a s n o w h e re g re a te r th a n w ith  T h o m a s 

Je f fe rso n w h o w ro te to  Jo h n so n in  1 8 2 2 :

T h e re is a  su b je c t r e sp e c t in g th e p ra c t ic e 

o f th e c o u r t o f w h ic h y o u a re a m e m b e r , 

w h ic h h a s lo n g  w e ig h e d o n m y m in d ... . T h e 

su b je c t o f m y u n e a s in e ss is  th e h a b itu a l m o d e 

o f  m a k in g u p a n d d e l iv e r in g th e o p in io n s o f 

th e su p re m e c o u r t o f  th e U .S .1 3 4

Jo h n so n re p lie d to Je f fe rso n in  a n o w  fa

m o u s le tte r th a t to ld  m u c h a b o u t in te rn a l p ro

c e d u re s o n th e M a rsh a ll C o u rt. In  th e y e a rs fo l 

lo w in g h is a p p o in tm e n t, a s M o rg a n d e m o n

s tra te s w ith  p a in s ta k in g c a re , Jo h n so n b e c a m e 

th e “ lo n e p ro te s ta n t a g a in s t th e i r re g u la r ity o f

M a rsh a ll’ s p ro c e d u re s .” 1 3 5 Jo h n so n h a d 

s tru g g le d to  m a in ta in in d e p e n d e n c e a n d c o u r

a g e , y e t th e n o rm a tiv e n e ss o f  th e C o u rt h a d h a d 

i ts e f fe c t u p o n h is b e h a v io r . Jo h n so n’ s e f fo r ts 

w e re n o t w ith o u t e f fe c t, fo r h e “ w ru n g f ro m  

M a rsh a ll n o t o n ly  a g ru d g in g to le ra n c e fo r  in d i

v id u a l e x p re ss io n , b u t in a d d it io n a g re a te r 

o p p o rtu n ity fo r  o th e rs to  sp e a k fo r  th e C o u rt” 1 3 6 

A fte r  1 8 1 2 M a rsh a ll h a d d e f in ite ly a b a n d o n e d 

h is c la im  to  b e th e so le a u th o r o f  m a jo r ity o p in

io n s .

F ro m  1 8 1 2 u n ti l  1 8 1 9 Jo h n so n w a s w il l in g  to  

a c c e p t th e n o rm s o f  th e M a rsh a ll C o u rt a n d to  

a c q u ie sc e in  c o m p ro m ise . A fte r 1 8 1 9 i t  a p

p e a rs , fo r a t im e , th a t Jo h n so n v ir tu a lly  re l in

q u ish e d th e r ig h ts th a t h e h a d se c u re d th e re to

fo re . “ A lth o u g h th e re is e v id e n c e th a t h e e x

tra c te d a q u id  p ro  q u o f ro m  h is b ro th e rs in  th e 

la n g u a g e o f  th e re p o rte d o p in io n s , h e su rre n

d e r e d h is in d e p e n d e n c e a n d th re w  th e w e ig h t o f  

h is s ile n t v o te b e h in d th e C o u rt’ s p ro n o u n c e

m e n ts .” 1 3 7 In  h is le tte r to  Je f fe rso n , Jo h n so n 

h a d e x p la in e d th a t h e “ b e n t to  th e c u rre n t, a n d 

p e rse v e re d u n ti l  I  g o t th e m to  a d o p t th e c o u rse 

th e y n o w  p u rsu e ....” 1 3 8 D o n a ld M o rg a n a rg u e s 

th a t th e c o rre sp o n d e n c e w ith  Je f fe rso n re k in d le d 

Jo h n so n’ s sp ir i t o f  in d e p e n d e n c e a n d re fo rm . 

B e g in n in g in  1 8 2 3 Jo h n so n re a sse rte d th e im 

p o rta n c e o f  d isse n tin g d e c is io n s ; a n d h e w ro te 

in  G ib b o n s v . O g d e n th a t “ [ i ]n  q u e s tio n s o f  

g re a t im p o rta n c e , a n d g re a t d e lic a c y , I  fe e l m y  

d u ty to  th e p u b lic b e s t d isc h a rg e d , b y  a n e f fo r t 

to m a in ta in m y o p in io n s in  m y o w n w a y .” 1 3 9 

T h e re a f te r Jo h n so n m a d e i t  a p ra c tic e to  sp e a k 

h is m in d in  c o n c u rre n c e o r d isse n t in  m a tte rs o f  

c o n s titu t io n a l in te rp re ta tio n . “ G e n e ra lly , h e 

m o v e d s te a d ily a w a y f ro m  a s tr ic t ly  l i te ra l c o n

s tru c tio n o f th e C o n stitu t io n a n d to w a rd th e 

h is to r ic a l m e th o d Je f fe rso n h a d a d v o c a te d .” 1 4 0

B y  1 8 2 3 o th e r c h a n g e s o c c u rre d . G re e n v . 

B id d le1 4 1 b e c a m e a “ ra l ly in g p o in t fo r s ta te s’  

r ig h ts a n d a n ti-C o u rt fo rc e s in  th e S o u th a n d 

W e st.” 1 4 2 H a v in g h e a rd a rg u m e n t th re e t im e s , 

th e C o u rt v o id e d K e n tu c k y la w s th a t p ro v id e d 

th a t n o c la im a n t u n d e r V irg in ia  t i t le -b o ls te re d 

b y a 1 7 9 1 a g re e m e n t b e tw e e n V irg in ia a n d 

K e n tu c k y in  w h ic h th e la tte r h a d a g re e d n o t to  

in v a lid a te t i t le s to  la n d h e ld u n d e r V irg in ia  la w  

— c o u ld ta k e la n d u n ti l h e h a d re im b u rse d th e 

o r ig in a l se tt le r fo r im p ro v e m e n ts m a d e o n i t .  

T h ro u g h Ju s tic e W a sh in g to n th e C o u rt h e ld 

th a t th e la w s v io la te d th e o r ig in a l a g re e m e n t
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b e tw e e n th e s ta te s a n d th u s th e c o n tra c t c la u se 

o f th e C o n stitu t io n . T h e m a jo r ity o p in io n in  TSRQPONMLKJIHGFEDCBA
G re e n— a c a se in  w h ic h M a rsh a ll d id n o t s it- 

re p re se n te d th e m o st e x p a n s iv e c o n s tru c tio n o f  

th e c o n tra c t c la u se to d a te , fo l lo w in g  a l ib e ra l 

tre n d w h ic h o r ig in a te d w ith  F le tc h e r v . P e c k a n d 

c o n tin u e d w ith  D a r tm o u th C o lle g e . “ S u c h a n 

e x te n s io n o f  th e c o n tra c t c la u se v e rg e d o n th e 

fa n ta s tic .” 1 4 3 Jo h n so n c o u ld n o t m a in ta in h is 

s ile n c e ; th e C o u rt’ s e x a g g e ra te d d e fe re n c e to  

p ro p e rty r ig h ts w a s b e g in n in g to d is tu rb h im  

m o re th a n i t h a d in  th e 1 8 1 0 s , a n d , Jo h n so n 

m o v e d m o re in  su p p o rt o f  s ta te p o w e r a s th e 

lo c u s o f  p u b lic p o lic y  m a k in g .

In  1 8 2 3 th e c o m p o s it io n o f  th e C o u rt c h a n g e d 

w ith  th e a p p o in tm e n t o f S m ith T h o m p so n to  

su c c e e d L iv in g s to n . T h e g o ld e n a g e w a s d ra w

in g  to a c lo se . T h e y e a rs 1 8 1 2 u n ti l 1 8 2 3 a re , 

b e tte r th a n a n y , “ th e M a rsh a ll C o u rt,”  w h e n 

th e Ju s tic e s s to o d to g e th e r to b u ild th e d o c

tr in e s o f  n a tio n a l p o w e r a n d ju d ic ia l su p re m

a c y . In te rn a l o p p o s it io n th e re w a s-e sp e c ia l ly 

w ith Jo h n so n , L iv in g s to n , a n d , o c c a s io n a lly , 

T o d d a n d D u v a l— a lth o u g h i t “ n e v e r c ry s ta l

l iz e d , n e v e r o rg a n iz e d in to  a p e rm a n e n t b lo c .” 1 4 4 

T h a t i t  d id  n o t, a tte s ts to M a rsh a ll’ s e f fe c tiv e

n e ss a s a le a d e r. “ M u tu a l re sp e c t, c o m m u n a l 

l iv in g , c o n g e n ia l p r in c ip le s , a n d p e rso n a l f r ie n d

sh ip” — a ll, b y  th e w a y , g o o d in d ic a to rs o f  so lid 

g ro u p c o h e s io n -“ h e ld d isse n t to  a n in s ig n if ic a n t 

m in im u m , b o u n d th e C o u rt to g e th e r a s n e v e r 

b e fo re o r s in c e , a n d e n a b le d i t  to  e x p lo it th e o p

p o rtu n it ie s fo r la w m a k in g in  th e p o s tw a r p e

r io d .” 1 4 5

W ill ia m  W . S to ry m a in ta in e d th a t th e d e a th 

o f  L iv in g s to n “ o c c a s io n e d th e f irs t  b re a c h in  th e 

Ju d ic ia l c irc le o f  th e S u p re m e C o u rt, f ro m  th e 

t im e th a t m y  fa th e r b e c a m e a Ju d g e ....” 1 4 6 In  

1 8 2 4 a c o m b in a tio n o f  fo rc e s- in c re a se d p u b lic 

h o s ti l i ty  to  C o u rt d e c is io n s , th e a p p o in tm e n t o f  

T h o m p so n ,1 4 7 Jo h n so n’ s re n e w e d sp ir i t— p ro

v id e d a fo re ta s te o f  th e im p o rta n t tra n s fo rm a

t io n w h ic h w a s to a f fe c t th e S u p re m e C o u rt 

a f te r 1 8 2 5 .

In th e la s t o f th e im p o rta n t n a tio n a lis t 

o p in io n s , G ib b o n s v . O g d e n , M a rsh a ll p ro d u c e d 

a n “ in tr ic a te b le n d o f  d e c is iv e n e ss a n d c a lc u

la te d v a g u e n e ss th a t o c c u p ie d so lid n a tio n a lis t 

g ro u n d , p la c a te d b o th e x tre m e s, a n d le f t th e 

C o u rt ro o m to m a k e fu tu re a d ju s tm e n ts .” 1 4 8 

M a rsh a ll a g a in e sc h e w e d d is tin c t l in e d ra w in g 

b e tw e e n n a tio n a l a n d s ta te p o w e r, c re a tin g

th e re b y a “ f lo w in g  fe d e ra lism”  th a t le f t  ro o m  to  

m a n e u v e r in  th e fo r th c o m in g d e v e lo p m e n t o f  

s ta te p o w e r.

T o  th e su rp r ise o f  m a n y la w y e rs , th e C o u rt 

in  1 8 2 5 re fu se d to  e x te n d th e a d m ira lty ju r isd ic

t io n o f  th e fe d e ra l c o u rts to in la n d la k e s a n d 

r iv e rs .1 4 9 T h e e n d o f  sw e e p in g n a tio n a lis t in 

te rp re ta tio n s w a s a t h a n d .aZYXWVUTSRQPONMLKJIHGFEDCBA

1 8 2 6 -1 8 3 5 : A  T im e  o f  T r a n s it io n

T h e 1 8 2 6 T e rm w a s p le a sa n t. C h ie f Ju s tic e 

M a rsh a ll w ro te h is w ife , P o lly , th a t th e “ h a r

m o n y o f  th e b e n c h w il l ,  I  h o p e n e v e r b e d is

tu rb e d . W e h a v e e x te rn a l &  p o lit ic a l e n e m ie s 

e n o u g h to  p re se rv e in te rn a l p e a c e .” 1 5 0 F o r tw o  

T e rm s, 1 8 2 5 a n d 1 8 2 6 , th e Ju s tic e s h a d c a s t 

n a ry a d isse n t. Y e t th e in te rn a l h a rm o n y w a s to  

b e sh o rt- l iv e d .1 5 1 T h e s ig n s o f  c h a n g e in  1 8 2 4 

a n d 1 8 2 5 w e re , in  fa c t, p o rte n to u s .

B y  a ll a c c o u n ts , 1 8 2 7 m a rk s th e u n m is ta k

a b le b e g in n in g o f  a p e r io d o f  c h a n g e , a tra n s i

t io n f ro m  th e c o n se rv a tiv e n a tio n a lism o f  th e 

g o ld e n a g e to  th e sa lie n t p o lic ie s o f  th e T a n e y 

C o u rt w ith  i ts e m p h a s is u p o n d u a l fe d e ra lism 

a n d s ta te p o lic e p o w e r. T h e se w e re “ u n c e rta in 

a n d h e s ita n t y e a rs [w h ic h ] fo rm  a m a rk e d c o n

tra s t w ith  th a t o f  th e d e c a d e f ro m  1 8 1 5 to 1 8 2 5 

w h e n , w ith  so m e th in g in  th e n a tu re o f  a p o n tif i-

M a r y  A m b le r  M a r s h a ll (M r s .  J o h n  M a r s h a ll)  w a s  c a lle d  

P o lly  b y  h e r  h u s b a n d . T h e  C h ie f  J u s t ic e ’s c o r r e s p o n -  

d a n c e w ith  h e r r e v e a le d h is th o u g h ts o n  th e c h a n g e s  

ta k in g  p la c e  o n  th e  S u p r e m e  C o u r t .
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c a l a ir , th e C o u rt w a s e x p o u n d in g a n d a p p ly in g 

th e p r in c ip le s o f  H a m ilto n ia n n a tio n a lism .” 1 5 2

In  1 8 2 7 S u p re m e C o u rt se ss io n s w e re le n g th

e n e d to a c c o m m o d a te th e in c re a se d c a se lo a d . 

R o b e rt T r im b le re p la c e d T h o m a s T o d d . A n d  

M a rsh a ll’ s le a d e rsh ip b e g a n to d e c lin e . M o re 

a n d m o re d if f ic u lt  w a s th e m a in te n a n c e o f  in 

te rn a l n o rm s. D isse n t in c re a se d sh a rp ly . A l 

th o u g h M a rsh a ll c o n tin u e d to  w r ite a b o u t tw o - 

f i f th s o f th e m a jo r ity o p in io n s , h e w a s c o m

p e lle d to  d isse n t in  tw o  m a jo r c a se s , o n e in v o lv 

in g  c o n s titu t io n a l in te rp re ta tio n . L ik e w ise , M r.  

Ju s tic e W a sh in g to n— w h o w ith  M a rsh a ll1 5 3 a n d 

S to ry1 5 4 fo rm e d th e “ o ld  g u a rd”  o n m a tte rs o f  

in te rn a l u n ity a n d p ro c e d u re— w a s m o v e d to  

ta k e a n id e o lo g ic a l p o s it io n a p a r t f ro m  h is c h ie f 

a n d to e x p re ss a d isse n t, h is f irs t s in c e 1 8 1 8 

w h e n h e h a d s id e d w ith  M a rsh a ll a n d Jo h n so n 

in  TSRQPONMLKJIHGFEDCBAT h e N e w Y o rk .1 5 5 H e sa id : “ I t  h a s n e v e r b e e n 

m y h a b it to  d e liv e r d isse n tin g o p in io n s in  c a se s 

w h e re i t  h a s b e e n m y  m is fo r tu n e to  d if fe r  f ro m  

th o se w h ic h h a v e b e e n p ro n o u n c e d b y  a m a jo r

i ty  o f  th is c o u rt....” 1 5 6 U n fo r tu n a te ly fo r  M a rsh a ll, 

su c h “ h a b its”  w e re c h a n g in g e v e n , a p p a re n tly , 

w ith  su c h a c lo se a lly  a s W a sh in g to n .

N o c a se e x e m p lif ie d b e tte r th e g ro w in g 

c o n f l ic t th a n O g d e n v . S a u n d e rs . I t  h a d b e e n 

a rg u e d f irs t in 1 8 2 4 , b u t o w in g to a d iv is io n 

a m o n g th e Ju s tic e s , n o d e c is io n w a s re n d e re d 

u n ti l th re e y e a rs la te r . T h e Ju s tic e s d iv id e d 4 - 

3  o v e r th e c o n s titu t io n a li ty o f  a N e w  Y o rk  in so l

v e n c y la w  so fa r a s i t  w a s a p p lic a b le to  c o n tra c ts 

m a d e a f te r p a ssa g e o f  th e le g is la tio n . W e c a n 

o n ly p re su m e th a t th e g ro u p a tm o sp h e re h a d 

c h a n g e d so m u c h th a t M a rsh a ll c o u ld n o t o b

ta in c o n c e ss io n s f ro m  h is b re th re n— a n d in  tu rn 

g ra n t so m e h im se lf— in  a m a n n e r c h a ra c te r is t ic 

o f  S tu rg e s v . C ro w n in sh ie ld in 1 8 1 9 . H e w a s 

fo rc e d to  d isse n t.

T h e Ju s tic e s d e liv e re d o p in io n s se r ia tim 

w h ic h m a y h a v e w e a k e n e d th e ir im p a c t a n d 

“ m a y w e ll h a v e e n c o u ra g e d M a rsh a ll to p re ss 

h a rd h is m in o r ity v ie w s.” 1 5 7 W a sh in g to n , 

Jo h n so n , T h o m p so n , a n d T r im b le u p h e ld th e 

a c t fo l lo w in g , in  la rg e m e a su re , th e re a so n in g in  

Jo h n so n’ s p io n e e r in g o p in io n in  G re e n v . B id d le . 

In  “ h is m a jo r e ssa y o n p ro p e rty ,” 1 5 8 Jo h n so n 

h e ld th a t in  th e a b se n c e o f  fe d e ra l b a n k ru p tc y 

le g is la tio n a s ta te a c t w h ic h a p p lie d to  c o n tra c ts 

m a d e a f te r i ts p a ssa g e w a s v a lid  w ith o u t q u a li

f ic a tio n . H is o p in io n is in d ic a tiv e o f  a g ro w in g 

a c c e p ta n c e o f  th e im p o rta n c e o f  s ta te p o w e r;

y e t Jo h n so n h a d n o t a b a n d o n e d th e e x c e ss iv e 

n a tio n a lism o f  h is c o n c u rr in g o p in io n in  G ib 

b o n s v . O g d e n :

[ J o h n so n ] s to o d w ith M a rsh a l l in  su p

p o r t in g  n a t io n a l p o w e r to  m e e t th e u n fo re se e

a b le n e e d s o f th e fu tu re . F o r n e a r ly tw o 

d e c a d e s , h e a lso sh a re d m u c h o f  M a rsh a l l’s 

e s te e m fo r  a  p o w e r fu l ju d ic ia r y , p a r t ic u la r ly 

a s a n in s tr u m e n t fo r  e n fo r c in g p ro p e r ty r ig h ts 

a g a in s t th e s ta te s . Y e t in c re a s in g ly h e d re w  o n 

J e ffe r so n ; g o v e rn m e n t, fe d e ra l o r  s ta te , w a s a  

to o l fo r  se rv in g th e n e e d s o f  v a r io u s c la sse s o f 

p e rso n s . In  h is f in a l  d e c a d e h e lo o k e d to  th e 

s ta te s fo r  e c o n o m ic a n d so c ia l r e g u la t io n .1 5 9

M a rsh a ll re a f f irm e d h is p o s it io n th a t u n d e r 

n o c irc u m sta n c e s c o u ld a s ta te la w  n e g a te th e 

su b s ta n c e o f  a c o n tra c t. H e m a d e n o m e n tio n 

o f  th e a p p a re n t S tu rg e s “ c o n c e ss io n”  th a t s ta te 

b a n k ru p tc y la w s m ig h t b e v a lid in  th e a b se n c e 

o f c o n g re ss io n a l le g is la tio n . M a rsh a ll w a s 

o p p o se d to  s ta te in so lv e n c y la w s b e c a u se h e fe lt 

th a t th e y w o u ld e n c o u ra g e sp e c u la tio n , a n u n

w ise u se o f  c a p ita l.1 6 0 B u t b y  1 8 2 7 “ a m a jo r ity 

o f  th e m e m b e rs o f  th e c o u rt w e re b e c o m in g in 

c re a s in g ly c o n c e rn e d w ith  th e n e e d to  m a in ta inaZYXWVUTSRQPONMLKJIHGFEDCBA

J o h n  M c L e a n ’s  a r r iv a l  o n  (h e  h ig h  b e n c h  le d  to  th e  b r e a k  

u p  o f  th e  J u s t ic e s ’ l iv in g  a r r a n g e m e n ts . H e  w a s  th e  f ir s t  

J u s t ic e  to  o p t  n o t  to  l iv e  in  th e  b o a r d in g  h o u s e  w ith  th e  

o th e r s . A n  a p p o in te e  o f  A n d r e w  J a c k s o n , M c L e a n  w a s  n o t  

s y m p a th e t ic  to  C h ie f  J u s t ic e  M a r s h a ll’s  ju d ic ia l p h ilo s o 

p h y .
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fo r  th e s ta te s so m e d e g re e o f  c o n tro l in  re g a rd 

to  th e re g u la tio n o f  c o n tra c ts .” 1 6 1

In  TSRQPONMLKJIHGFEDCBAB ro w n v . M a ry la n d (1 8 2 7 ),1 6 2 th e C o u rt, 

sp e a k in g th ro u g h M a rsh a ll, in v a lid a te d a n a c t 

re q u ir in g a ll im p o rte rs o f fo re ig n a rtic le s to  

ta k e o u t a l ic e n se . U sin g th e “ o r ig in a l p a c k a g e 

d o c tr in e ,”  h e a rg u e d th a t th e re “ is n o d if fe r 

e n c e , in  e f fe c t, b e tw e e n a p o w e r to  p ro h ib it th e 

sa le o f  a n a rtic le , a n d &  p o w e r to p ro h ib it i ts 

in tro d u c tio n in to  th e c o u n try .” 1 6 3 N o n e th e le ss , 

a s in  G ib b o n s , M a rsh a ll d id  n o t p re c lu d e so m e 

c o n c u rre n t a u th o r ity b y  th e n a tio n a l a n d s ta te 

g o v e rn m e n ts o v e r a rtic le s w h ile in  th e p ro c e ss 

o f  im p o rta tio n . T h e C h ie f Ju s tic e’ s c o n tin u e d 

su sp ic io n o f  s ta te p o w e r is e v id e n t in  W e s to n v . 

C h a r le s to n ;1 M y c t th e re is  e v id e n c e o f  a g ro w in g 

a c c e p ta n c e o f  s ta te a u th o r ity o n M a rsh a ll’ s p a rt 

in  th is p e r io d o f  tra n s it io n .

T h e d e a th o f  W a sh in g to n in  1 8 2 9 s tru c k a 

fu r th e r b lo w  a t th e M a rsh a ll C o u rt. In  p la c e o f  

th e o ld F e d e ra lis t, P re s id e n t A n d re w Ja c k so n 

n a m e d H e n ry B a ld w in , a n e rra tic in d iv id u a l 

w h o se b e h a v io r c o n tr ib u te d g re a tly to  in c re a se d 

in te rn a l d is ru p tio n .1 6 5 F o r T r im b le , w h o h a d 

se rv e d b u t o n e T e rm , Ja c k so n , w ith  so m e d e la y , 

n a m e d Jo h n M c L e a n . L ik e  T h o m p so n , M c L e a n 

w a s “ a lm o s t im m u n e to M a rsh a ll’ s lo g ic a n d 

p e rsu a s iv e p o w e rs ,” 1 6 6 e v e n th o u g h th e n e w 

a p p o in te e g re w in c re a s in g ly n a tio n a lis t ic in  h is 

c o n s titu t io n a l in te rp re ta tio n d u r in g th e T a n e y 

y e a rs . M c L e a n w a s th e f irs t to se le c t h o u s in g 

a c c o m m o d a tio n s a p a rt f ro m  h is b re th re n , th e re b y 

u p se tt in g a n o th e r lo n g -s ta n d in g c u s to m . Ju s t 

a s d e p re ss in g a s th e c h a n g e d c o m p o s it io n o f  

th e C o u rt w e re th e p o lit ic s o f  th e n e w C h ie f 

E x e c u tiv e . M a rsh a ll m a d e n o a tte m p t to  h id e 

h is d isc o m fo r t.1 6 7

F ro m 1 8 3 0 to  1 8 3 5 , M a rsh a ll w a s n o lo n g e r 

a b le to le a d in  th e e f fe c tiv e m a n n e r o f th e 

p re c e d in g tw e n ty -n in e y e a rs . C o n se n su s a b o u t 

in te rn a l n o rm s d isa p p e a re d . D isse n t in c re a se d 

g re a tly a f te r 1 8 2 9 . A n d in  th re e n o ta b le in 

s ta n c e s , th e Ju s tic e s w e re fo rc e d to p o s tp o n e 

d e c is io n s b e c a u se in te rn a l c o n f l ic t w a s so g re a t. 

“ T h e t id e w a s n o w  f lo w in g  to w a rd th e su p p o rt 

o f s ta te re g u la tio n s a n d to w a rd ju d ic ia l n o n

in te r fe re n c e” 1 6 8 T h e e v id e n c e in d ic a te s th a t 

M a rsh a ll w a s p u lle d so m e w h a t g ru d g in g ly in to  

th e tra n s it io n p e r io d o f  th e 1 8 3 0 s . H e la m e n te d 

th e in te rn a l s tr i fe . H e w o rr ie d a b o u t e c c e n tr ic 

n e w c o m e rs w h o  w a n te d to  b re a k lo n g -s ta n d in g 

c u s to m a n d b o a rd b y th e m se lv e s . A ll  o f  th is

re p re se n te d a “ re v o lu tio n a ry sp ir i t ,” 1 6 9 w h ic h , 

p o ig n a n tly m e a n t th a t th e o ld  C o u rt w a s g o n e .

T h ro u g h o u t th is la s t p e r io d Jo h n so n , n o t 

M a rsh a l l , is p e rh a p s th e k e y f ig u re .1 7 0 “ Ju s tic e 

Jo h n so n , l ik e  so fe w  S u p re m e C o u rt m e m b e rs 

b e fo re o r s in c e , w a s in  s te p w ith  h is p o lit ic a l 

t im e , w h e re a s M a rsh a ll, S to ry a n d th e ir c a r

b o n -c o p y c o lle a g u e s la g g e d in c re a s in g ly b e

h in d .” 1 7 1 Jo h n so n’ s o p in io n s in  G re e n v . B id d le 

a n d O g d e n v . S a u n d e rs p a v e th e w a y fo r a 

sm o o th tra n s it io n to th e T a n e y C o u rt a n d th e 

d e v e lo p m e n t o f  s ta te p o lic e p o w e r. Y e t e v e n in  

h is n a tio n a lis t o p in io n s , M a rsh a ll h a d a llo w e d 

ro o m  fo r  g ro w th , e sp e c ia l ly th e g ro w th o f  s ta te 

p o w e r o v e r in te rn a l c o n c e rn s . A s  Jo h n so n sa y s , 

“ S m a ll w o n d e r th a t th e T a n e y C o u rt fo u n d 

w ith in  M a rsh a ll’ s d e c is io n s su f f ic ie n t m a te r ia l 

f ro m  w h ic h to  e re c t th e ir o w n p re c e d e n ts w ith 

o u t v io la tio n o f  th e ru le o f  s ta re d e c is is .” ™

D u rin g th is la s t p e r io d M a rsh a ll b e g a n to  

c h a n g e -a c h a n g e n o t d ra m a tic b u t p e rc e p tib le . 

T h e p a u c ity o f  p r im a ry so u rc e s f ro m  th is p e r io d 

m a k e s a n a sse ssm e n t o f  su c h c h a n g e d if f ic u lt;  

p e rh a p s i t  is in d ic a tiv e o f  a c h a n g in g e c o n o m ic 

a n d p o lit ic a l c lim a te , a s re p re se n te d b y th e 

Ja c k so n ia n sp ir i t ; p e rh a p s in d ic a tiv e o f  th e C h ie f 

Ju s tic e’ s c o n tin u e d a tte m p ts to  le a d , to  m o d e r

a te , a n d , o f  c o n se q u e n c e , to  c o m p ro m ise . E v i

d e n c e o f  su c h c h a n g e c o m e s n o t f ro m  O g d e n v . 

S a u n d e rs , B ro w n v . M a ry la n d o r C ra ig  v . M is

so u r i (1 8 3 0 ),1 7 3 fo r  th e se a re M a rsh a ll o p in io n s 

sq u a re ly in  th e tra d it io n o f  th e g o ld e n a g e . O n e 

lo o k s in s te a d to W il lso n v . B la c k b ir d , M a rsh 

C re e k C o . (1 8 2 9 )1 7 4 a n d P ro v id e n c e B a n k v . 

B il l in g s (1 8 3 0 ).1 7 5

C h ie f Ju s tic e M a rsh a ll’ s o p in io n in  W il lso n 

v . B la c k b ir d “ h a s m e t w ith  w id e ly  v a ry in g in te r

p re ta tio n s , a n d h a s b e e n c o n s id e re d in c o n s is

te n t w ith th e v ie w  e x p re sse d in G ib b o n s v . 

O g d e n a n d in  B ro w n v . M a ry la n d . M a rsh a ll 

o p e n e d th e w a y fo r s ta te re g u la tio n w h e n th e 

fe d e ra l g o v e rn m e n t h a d n o t a c te d .” 1 7 6 N o n e

th e le ss th e d e c is io n in c re a se d u n c e rta in ty a b o u t 

th e d o rm a n t s ta te o f  c o n g re ss io n a l p o w e r. I f  

n o th in g e lse , th e W il lso n o p in io n m a rk s a c a u

t io u s m o v e m e n t a w a y f ro m  th e s tro n g ly n a tio n

a lis t o p in io n s o f  a d e c a d e e a r l ie r .

P ro v id e n c e B a n k v . B il l in g s is a b e tte r in d i

c a to r o f  c h a n g e th a n W il lso n .™ R h o d e Is la n d 

h a d c h a rte re d P ro v id e n c e B a n k in  1 7 9 1 ; th ir ty  

y e a rs la te r th e le g is la tu re im p o se d a b a n k ta x o n 

c a p ita l s to c k . T h e s to c k h o ld e rs o f th e b a n k
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a rg u e d th a t th e ta x w a s u n c o n s titu t io n a l b e

c a u se i t  im p a ire d th e o b lig a tio n o f  c o n tra c t c re

a te d b y th e o r ig in a l c h a rte r .

M a rsh a ll c o n c lu d e d th a t th e C o u rt c o u ld 

f in d  n o th in g th a t in d ic a te d e ith e r o f  th e p a rtie s 

in te n d e d a ta x e x e m p tio n : “ T h e p la in ti f fs f in d  

g re a t d if f ic u lty  in  sh o w in g th a t th e c h a rte r c o n

ta in s a p ro m ise , e ith e r e x p re ss o r im p lie d , n o t 

to  ta x th e b a n k .” 1 7 8 T h e o p in io n a lso e m p h a

s iz e d th e n e e d to p ro te c t th e in te g r ity o f th e 

ta x in g p o w e r. TSRQPONMLKJIHGFEDCBAP ro v id e n c e B a n k is s ig n if ic a n t 

b e c a u se i t  re p re se n ts a re tre a t f ro m  th e e x p a n

s iv e in te rp re ta tio n s o f  th e c o n tra c t c la u se a s in  

F le tc h e r v . P e c k , T h e D a r tm o u th C o lle g e C a se , 

a n d G re e n v . B id d le a n d b e c a u se o f  i ts c o n c e rn 

fo r  th e p o w e rs o f  g o v e rn m e n t-e sp e c ia l ly s ta te 

g o v e rn m e n t. “ I f  T a n e y h a d w ritte n th e sa m e 

o p in io n , h is to r ia n s w o u ld se e i t  a s a n o th e r m a n i

fe s ta tio n o f  h is c o n c e rn fo r  ‘ c o m m u n ity r ig h ts ,’  

a n d e v e n m o re l ik e ly , a s fu r th e r e v id e n c e o f  h is 

‘ s ta te’ s-r ig h ts’  p ro c liv it ie s .” 1 7 9 O g d e n v . S a u n

d e rs “ p ro v e d to  b e a tu rn in g p o in t in  te rm s o f  

c o n tra c t c la u se d e c is io n s . F o r in  a ll  th e c o n tra c t

c la u se c a se s d e c id e d b y th e M a rsh a ll C o u rt 

su b se q u e n t to 1 8 2 7 , th e C o u rt u p h e ld e v e ry 

s ta te a c t u n d e r c o n s id e ra tio n .” 1 8 0 In  o th e r 

w o rd s , b o th Jo h n M a rsh a ll a n d h is C o u rt b e g a n 

to  a c c e p t th e l im ite d in te rp re ta tio n o f  th e c o n

tra c t c la u se w h ic h Jo h n so n h a d u rg e d in  G re e n 

in  1 8 2 3 . “ Ju s tic e Jo h n so n p le a d e d fo r a c o n

s tru c tio n o f  th e c o n tra c t c la u se w h ic h le f t th e 

re g u la tio n o f  c o n tra c ts la rg e ly to  th e w isd o m o f  

th e s ta te g o v e rn m e n ts .” 1 8 1 “ M r.  Ju s tic e Jo h n so n , 

a t le a s t, h a d d isc o v e re d so c ie ty ;” 1 8 2 fu r th e r

m o re h e h a d se t th e to n e fo r th e w o rk o f  th e 

C o u rt in  th e la s t p e r io d . “ V e ry  p o ss ib ly ... i t w a s 

p re ssu re f ro m  Jo h n so n a n d th e n e w a p p o in te e s 

th a t le d M a rsh a ll, in 1 8 3 0 , to a d m it th e v ita l 

im p o rta n c e o f ...[s ta te ta x a tio n ] p o w e r.” 1 8 3

T h e tre n d o f  M a rsh a ll’ s d e c is io n s a f te r 1 8 2 6 

w a s u n m is ta k a b ly in  th e d ire c tio n o f  s ta te p o w e r, 

a s i t  w a s w ith  th e e n tire C o u rt. M o rg a n h a s sa id 

th a t “ [o ]n e is m y stif ie d b y M a rsh a ll’ s ro le in  

m a n y o f  th e c a se s o f  th is p e r io d .” 1 8 4 Y e t th e 

e v id e n c e su g g e s ts c h a n g e , a m o v e m e n t a w a y 

f ro m  th e “ M a rsh a ll m o n o lith”  o f th e g o ld e naZYXWVUTSRQPONMLKJIHGFEDCBA

D id  C h ie f  J u s t ic e  M a r s h a ll s u p p o r t th e  m a jo r ity  o p in io n  in  th e  C h a r le s  R iv e r  B r id g e  C a s e ?  I f  n o t , h is  in f lu e n c e  o v e r  

th e  C o u r t  h a d  s e r io u s ly  d im in is h e d  b y l8 3 1  w h e n  th e  la n d m a r k  c a s e  w a s  a r g u e d .  T h is  v ie w  o f  S o u th  B o s to n  s h o w s  th e  

b r id g e  in  q u e s t io n in  1 8 2 8 .
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a g e . T h e d e c is io n s a f te r TSRQPONMLKJIHGFEDCBAO g d e n -b u t p re e m

in e n tly  P ro v id e n c e B a n k -e n a b le d C h ie f Ju s tic e 

T a n e y to  “ c u t h is ‘ n e w ’  c o n s titu t io n a l c lo th w ith  

M a rsh a ll’ s ra z o r .” 1 8 5

In  1 8 3 0 th e lo n g -s ta n d in g c u s to m o f  l iv in g  

a n d b o a rd in g to g e th e r w a s b ro k e n , a fu r th e r 

e x a m p le o f  c h a n g in g p ra c tic e s . “ Ju d g e s Jo h n so n 

a n d M c L e a n d o n o t l iv e w ith  u s ,”  M a rsh a ll 

w ro te h is w ife , “ in  c o n se q u e n c e o f  w h ic h w e 

c a n n o t c a rry o n  o u r b u s in e ss a s fa s t a s u su a l.” 1 8 6 

T h e c o n c e rn c o n tin u e d , fo r  h e w ro te S to ry o n 

M a y  3 ,1 8 3 1 :

I  a m  a p p re h e n s iv e th a t th e r e v o lu t io n a ry 

sp ir i t  w h ic h d isp la y e d i tse l f in  o u r  c ir c le w i l l ,  

l ik e m o s t o th e r r e v o lu t io n s , w o rk in c o n v e n

ie n c e a n d m isc h ie f in  i ts  p r o g re ss ... . W e h a v e 

l ik e  m o s t o th e r u n q u ie t m e n , d isc o n t[ e n t] e d 

w ith  th e th in g ? th a t a re , d isc a rd e d a c c o m m o

d a t io n s w h ic h a re r e a so n a b ly c o n v e n ie n t w ith 

o u t p ro v id in g a  su b s t i tu te . W e p u l l d o w n 

w ith o u t e n q u ir in g h o w w e a re to  b u i ld  u p ... I  

th in k  th is is  a  m a tte r o f so m e im p o r ta n c e , fo r  

i f  th e J u d g e s sc a tte r a d l ib itu m  th e d o c k e t, I  

fe a r , w il l  r e m a in q u ite c o m p a c t, lo s in g v e ry 

fe w  o f  i ts  c a u se s ; a n d th e fe w  i t  m a y lo se w i l l  

p ro b a b ly b e c a r r ie d o ff b y se r ia t im o p in

io n s .1 8 7

In  th e fa l l  o f  th a t y e a r M a rsh a ll u n d e rw e n t 

su rg e ry in  P h ila d e lp h ia fo r  g a lls to n e s ; a s lo w , 

p a in fu l re c o v e ry h e ig h te n e d h is c o n c e rn a b o u t 

th e fu tu re . O n e m o n th la te r , h e w ro te S to ry :

T h e re h a s b e e n so m e d if f ic u l ty a b o u t 

o u r  n e x t w in te r’s a r ra n g e m e n t... . I  w a s a  l i t t le  

a p p re h e n s iv e th a t y o u w o u ld b e u n w il l in g  to  

lo c a te y o u rse l f so fa r  o u t o f  th e c e n te r o f  th e 

c i ty , b u t y o u r o th e r f r ie n d s se e m to  th in k  y o u 

w il l  b e g re a t ly p le a se d ... . M r .  J o h n so n ... w il l  

q u a r te r b y h im se lf , a n d o u r  b ro th e r M c L e a n 

w il l  o f c o u rse p re se rv e h is fo rm e r p o s it io n . 

T h e r e m a in in g f iv e w il l ,  I  h o p e , b e u n ite d .1 8 8

In  sp ite o f in te n se d iv is iv e n e ss , M a rsh a ll 

c o n tin u e d h is q u e s t fo r u n ity . “ I a m m o st 

e a rn e s tly a tta c h e d to th e c h a ra c te r o f  th e d e

p a rtm e n t, a n d to  th e w ish e s a n d c o n v e n ie n c e o f  

th o se w ith  w h o m i t  h a s b e e n m y  p r id e a n d m y  

h a p p in e ss to  b e a sso c ia te d fo r  so m e m a n y y e a rs .”  

Y e t, M a rsh a ll w e n t o n , “ I  c a n n o t b e in se n s ib le 

to  th e g lo o m w h ic h lo u rs o v e r u s .” 1 8 9 H e c o u ld

lo o k  b a c k o n th e 1 8 3 1 T e rm w ith  so m e d ism a y . 

N o t o n ly h a d th e n o rm s o f  u n a n im ity b ro k e n 

d o w n , b u t th e C o u rt h a d b e c o m e d e a d lo c k e d 

o v e r o n e o f th e m o st s ig n if ic a n t c a se s o f  th e 

Ja c k so n ia n p e r io d , C h a r le s R iv e r B r id g e v . W a r re n 

B r id g e C o .™  A t  issu e w a s th e in te rp re ta tio n o f  

th e o r ig in a l c h a rte r o f  th e C h a r le s R iv e r B rid g e 

w h o se p ro p r ie to rs c h a rg e d th a t th e C o m m o n

w e a lth o f  M a ssa c h u se tts h a d im p a ire d th e o b li

g a tio n o f  c o n tra c t b y  c h a rte r in g a se c o n d , c o m

p e tin g b r id g e . T h e C o u rt’ s c o n s tru c tio n o f  th e 

c o n tra c t c la u se w a s c r it ic a l h e re , a s i t  h a d b e e n 

in  O g d e n a n d P ro v id e n c e B a n k .

S ta n le y K u tle r a rg u e s th a t M a rsh a ll d id  n o t 

fa v o r th e a rg u m e n t o f  C h a r le s R iv e r B r id g e , in  

sp ite o f h is to r ia n s’ m a te r-o f- fa c t a ssu m p tio n 

th a t h e h a d .1 9 1 H is e v id e n c e is c o n v in c in g .1 9 2 

T h a t S to ry fa i le d to  m e n tio n M a rsh a ll’ s c o n c u r

re n c e in  h is v ie w s w h e n th e c a se w a s f in a l ly  

h a n d e d d o w n in  1 8 3 7 su p p o rts fu r th e r th e C h ie f 

Ju s tic e’ s s ta n d a f te r th e f irs t a rg u m e n t. I f  

K u tle r is c o rre c t, th is is a d d it io n a l e v id e n c e o f  

c h a n g e in  M a rsh a ll’ s c o n s titu t io n a l p h ilo so p h y 

in  th e d ire c tio n o f  s ta te p re ro g a tiv e a n d a w a y 

f ro m  a n e x p a n s iv e c o n s tru c tio n o f  th e c o n tra c t 

c la u se . I t  a lso su g g e s ts th a t b y 1 8 3 1 M a rsh a ll 

w a s n o lo n g e r a b le to le a d th e C o u rt o u t o f  

s ta le m a te .

U n a b le to re a c h a d e c is io n , th e C o u rt a c

c e p te d a m o tio n fo r  re a rg u m e n t in  1 8 3 3 . “ B u t 

i t  d id n o th in g a n d th e c a se c o n tin u e d o n th e 

d o c k e t a s th e la s t ‘ M a rsh a ll C o u rt’  ra p id ly d is

in te g ra te d .” 1 9 3

M a rsh a ll’ s re c u p e ra tio n f ro m  su rg e ry w a s 

so su c c e ss fu l th a t h e w a s in  fu l l  v ig o r fo r th e 

1 8 3 3 T e rm . A t  se v e n ty -e ig h t h e re n d e re d “ th e 

la s t o f  th e se r ie s o f  v ita l d e c is io n s o n c o n s titu

t io n a l la w w h ic h h a d m a d e th e C h ie f Ju s tic e sh ip 

o f Jo h n M a rsh a ll so m e m o ra b le a n e ra in  

A m e ric a n h is to ry .” 1 9 4 B a r ro n v . B a lt im o re1 9 5 

h e ld th a t th e f i f th  a m e n d m e n t d id  n o t a p p ly to 

th e s ta te s , a n o p in io n w h ic h d e m o n stra te s h is 

c o n tin u e d d e fe re n c e to  s ta te p o w e r d u r in g th is 

p e r io d .1 9 6

A fte r  1 8 3 2 th e S u p re m e C o u rt c e a se d to  b e 

a c e n te r o f  p o lit ic a l a tta c k . T h e c a se lo a d w a s 

c o n c e rn e d m o stly w ith  c o m m e rc ia l a n d la n d 

q u e s tio n s . In  th e 1 8 3 4 T e rm , M a rsh a ll w a s 

fo rc e d to  a d d tw o  im p o rta n t c o n s titu t io n a l c a se s 

to  C h a r le s R iv e r B r id g e b e c a u se th e C o u rt c o u ld 

n o t re a c h a d e c is io n .1 9 7 “ T h e p ra c tic e o f  th is 

C o u rt is , n o t (e x c e p t in  c a se s o f  a b so lu te n e c e s
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s ity ) to d e liv e r a n y ju d g m e n t in  c a se s w h e re 

c o n s titu t io n a l q u e s tio n s a re in v o lv e d u n le ss fo u r 

Ju d g e s c o n c u r in o p in io n , th u s m a k in g th e 

d e c is io n th a t o f  a m a jo r ity o f  th e w h o le C o u rt.” 1 9 8 

S u c h w a s th e c h a ra c te r o f  a n e w c o u rt n o rm , 

o n e c le a r ly in d ic a tiv e o f  in te rn a l d isu n ity . L itt le  

im p o rta n t b u s in e ss c a m e b e fo re th e C o u rt in  

1 8 3 5 , M a rsh a ll’ s la s t T e rm . W ith in  a fe w  m o n th s 

a f te r th e C o u rt a d jo u rn e d , th e C h ie f Ju s tic e’ s 

h e a lth b e g a n to fa i l ; h e d ie d o n Ju ly 6 a f te r 

th ir ty - fo u r y e a rs o f  se n d e e o n th e b e n c h .

T h e d e c a d e f ro m  1 8 2 6 u n ti l  M a rsh a ll’ s d e a th 

m a rk e d a m o v e m e n t a w a y f ro m  th e m o n o lith o f  

th e g o ld e n a g e ; i t  w a s a p e r io d o f  u n c e rta in ty 

a n d c h a n g e , y e t i t  p ro v id e d a n im p o rta n t tra n

s it io n to  th e T a n e y C o u rt a f te r 1 8 3 6 . I t  w a s a 

p e r io d o f  tra n s it io n a s m u c h fo r  M a rsh a ll a s fo r  

th e S u p re m e C o u rt. U n lik e  Jo h n so n , M a rsh a ll 

w a s n o t w e ll a ttu n e d in  1 8 3 0 to  c h a n g in g e c o

n o m ic a n d p o lit ic a l c o n d it io n s .1 9 9 M a rsh a ll 

sa d ly y ie ld e d , a s h e sa id , ‘ to  th e c o n v ic tio n th a t

o u r c o n s titu t io n c a n n o t la s t.’ ” 2 0 0

In c o n c lu s io n , a m o n o lith ic v ie w  o f th e

“ M a rsh a ll C o u rt”  ig n o re s im p o rta n t v a r ia tio n s 

in  c o n s titu t io n a l in te rp re ta tio n a n d in  C o u rt 

le a d e rsh ip . M a rsh a ll h a d n o t, in  fa c t, “ d o m i

n a te d”  h is b re th re n d u r in g a n y o f th e th re e 

p e r io d s ; h e h a d p ro v id e d e f fe c tiv e ta sk a n d 

so c ia l le a d e rsh ip . B y  1 8 3 5 th e C h ie f Ju s tic e sh ip 

w a s a p o s it io n o f p ro fo u n d im p o rta n c e a n d 

p o w e r in th e A m e ric a n p o lit ic a l sy s te m . 

“ M a rsh a ll’ s p re e m in e n c e w a s d u e to th e fa c t 

th a t h e w a s Jo h n M a rsh a ll, n o t s im p ly th a t h e 

w a s C h ie f Ju s tic e ; th e c o m b in a tio n o f Jo h n 

M a rsh a ll a n d th e C h ie f Ju s tic e sh ip h a s g iv e n u s 

o u r m o st i l lu s tr io u s ju d ic ia l f ig u re .” 2 0 1aZYXWVUTSRQPONMLKJIHGFEDCBA

A c k n o w le d g e m e n t:  TSRQPONMLKJIHGFEDCBAT h is e ssa y w a s w r it te n a s th e 

r e su l t o f  r e se a rc h fu n d e d , in  p a r t , b y th e A m e r i

c a n B a r  F o u n d a t io n , fo r  w h ic h th e a u th o r w a s a  

F e l lo w  in  L e g a l H is to r y , 1 9 7 4 -1 9 7 5 .

E n d n o te s

2 A .  B ic k e l, T h e  L e a s t D a n g e r o u s  B r a n c h : T h e  S u p r e m e  

C o u r t  a t  th e  B a r  o f  P o lit ic s  1  (1 9 6 2 ) .UTSRQPONMLKJIHGFEDCBA
& S ee g en era lly . G . S c h u b e r t . J u d ic ia l P o lic y -m a k in g T h e  

P o lit ic a l R o le  o f  th e  C o u r ts  1 3 8 -8 3  (r e v . e d . 1 9 7 4 ) .

~ * 5  U .S . (1  C r a n c h ) 1 3 7  (1 8 0 3 ) .

4 1 7  U .S . (4  W h e a t .) 3 1 6  (1 8 1 9 ) .

5 1 7  U .S . (4  W h e a t .)  5 1 8  (1 8 1 9 ) .

* > 2 2  U .S . (9  W h e a t .) 1  (1 8 2 4 ) .

Z s e e  H a w k s v . H a m ill,  2 8 8  U .S .  5 2 ,5 8  (1 9 3 3 ) , a s  q u o te d  in  

F .  F r a n k fu r te r , “ J o h n  M a r s h a ll  a n d  th e  J u d ic ia l F u n c t io n ”  

in  F e lix  F r a n k fu r te r  o n  th e  S u p r e m e  C o u r t : E x tr a ju d ic ia l

E s s a y s  o n  th e  C o u r t  a n d  th e  C o n s t itu t io n  5 3 3  (P . K u r la n d  

e d . 1 9 7 0 ) .

8 O .W . H o lm e s , C o lle c te d  L e g a l P a p e r s  2 7 0  (1 9 2 0 ) . 

9 C h a r le s E v a n s H u g h e s , T h e S u p r e m e C o u r t o f th e  

U n ite d  S ta te s  5 6 -5 8  (1 9 2 8 ) .

lu I n te r v ie w w ith  P o tte r  S te w a r t , T h e N ew Y o rk er , O c to b e r  

1 9 ,1 9 8 1 ,3 5 .

1 1 W . M u r p h y , E le m e n ts  o f  J u d ic ia l S tr a te g y  8 2  (1 9 6 4 ) . 

1 2 C .  S h e ld o n ,  T h e  A m e r ic a n  J u d ic ia l  P r o c e s s : M o d e ls  a n d  

A p p r o a c h e s  6 8  (1 9 7 4 ) .

l2 D . D a n e ls k i, “ T h e  I n f lu e n c e  o f  th e  C h ie f  J u s t ic e  in  th e  

D e c is io n a l P r o c e s s ,”  in  C o u r ts , J u d g e s , a n d  P o lit ic s : A n  

I n tr o d u c t io n  T o T h e  J u d ic ia l  P r o c e s s  4 9 7  (W .  M u r p h y a n d  

C . P r itc h e t t e d s . 1 9 6 1 ) . S ee, m o re recen tly , R . S te a m e r , 

C h ie f  J u s t ic e : L e a d e r s h ip  a n d  T h e  S u p r e m e  C o u r t 1 8 -3 2  

(1 9 8 6 )  a n d  L . B a u m , T h e  S u p r e m e  C o u r t  1 5 4 -1 5 6  (3 r d  e d .

1 5 Id . a t  1 5 2 .

^ S te p h e n s o n , “ T h e  C h ie f  J u s t ic e  a s  L e a d e r : T h e  C a s e  o f  

M o r r is o n  R e m ic k  W a ite ,”  1 4  W m . A M a ryL .  R ev. 8 9 9 ,9 0 0 -  

0 1 (1 9 7 3 ) .

1 'L e t te r  fr o m  G e o r g e  W a s h in g to n  to  J o h n  J a y ,  O c to b e r  5 , 

1 7 8 9 ,  in  1 C .  W a r r e n ,  T h e  S u p r e m e  C o u r t  in  U n ite d  S ta te s  

H is to r y  3 6  (1 9 2 3 1 .

1 8  M . a t  3 3 .

1 9 F . M o n a g h a n , J o h n  J a y  3 0 7 -3 0 8  (1 9 3 5 ) .

2 0 2  U .S . (2  D a li .)  4 1 9  (1 7 9 3 ) .

2 1 2  U .S . (2  D a li .)  4 0 2  (1 7 9 3 ) .

2 2 J . S c h m id h a u s e r , T h e S u p r e m e C o u r t : I t s P o lit ic s , 

P e r s o n a lit ie s , a n d  P r o c e d u r e s  1 0 5  (1 9 6 4 ) .

2 3 1  J .  G o e b e l.  T h e  O liv e r  W e n d e ll  H o lm e s  D e v is e  H is to r y  

o f  th e  S u p r e m e  C o u r t  o f  th e  U n ite d  S ta te s : A n te c e d e n ts

a n d  B e g in n in g s  to  1 8 0 1 . a t  7 7 7  (1 9 7 1 ) .

2 4 J . S c h m id h a u s e r , su p ra n o te  2 2 , a t  1 0 5 .

2 5 S ee G la ss v . T h e S lo o p B etsey , 3  U .S . (3  D a li .) 6  (1 7 9 4 ) ;  

J . G o e b e l,  su p ra n o te  2 3 , a t  7 6 5 .

^ J .  G o e b e l, su p ra n o te  2 3 , a t  7 7 7 .

2 2 W . B r o w n , T h e  L ife  o f  O liv e r  E lls w o r th  2 4 3  (1 9 0 5 ) . 

^ F o r  s u p p o r t in g  d a ta , see D . M o r g a n , J u s t ic e W illia m  

J o h n s o n : T h e  F ir s t  D is s e n te r  4 6  (1 9 5 4 ) .

2 9 /d . a t  4 7  n . 1 8 .

3 ° J . G o e b e l,  su p ra 2 3 , a t  7 7 8 .

2 1  J . S c h m id h a u s e r , su p ra n o te  2 2 , a t  1 0 4 .

2 2 J . S h ir le y , T h e D a r tm o u th C o lle g e C a u s e s a n d  th e  

S u p r e m e  C o u r t  o f  th e  U n ite d  S ta te s  3 7 7  (1 8 9 5 ) . 

s iS ee. e .e ., A . M a e r u d e r . J o h n  M a r s h a ll 2 5 5 -7 8  (1 8 8 5 ) ; 4
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A .J . B e v e r id g e , T h e  L ife  o f  J o h n  M a r s h a ll 5 9 -9 6  (1 9 1 9 ) ;  

a n d  R .K . N e w m y e r , T h e  S u p r e m e  C o u r t  U n d e r  M a r s h a ll 

a n d  T a n e y  2 0  (1 9 6 8 ) .

•^ L . B a k e r , J o h n  M a r s h a ll: A  L ife  in  L a w  4 7 , 3 1 6 , 5 4 0

. B e v e r id g e , UTSRQPONMLKJIHGFEDCBAsu p ra n o te  3 3 , a t  6 0 .

^ Q u o te d  in 3  J o h n  M a r s h a ll: L ife , C h a r a c te r a n d  J u d ic ia l 

S e r v ic e s  3 6 9  (J . D illo n  e d . 1 9 0 3 ) .

3 7 L . B a k e r ,  su p ra n o te  3 4 , a t  2 1 7 .

^ J o h n s o n , “ J o h n  M a r s h a ll ,” in  1 T h e  J u s t ic e s o f th e  

U n ite d  S ta te s  S u p r e m e  C o u r t  1 7 8 9 -1 9 6 9 : T h e ir  L iv e s  a n d

M a jo r  O p in io n s  2 8 5 ,2 8 8  (L . F r ie d m a n  a n d  F . I s r a e l e d s .

4 0 j . S c h m id h a u s e r , su p ra n o te  2 2 , a t  1 0 9 .

^ S ee J . S h ir le y , su p ra n o te  3 2 , a t  3 0 9 -1 0 .

4 2 S ee C r o s s k e y , “ M r . C h ie f J u s t ic e M a r s h a ll ,”  in  M r -  

J u s t ic e  3 ,1 4 -2 6  (A . D u n h a m  a n d  P . K u r la n  e d s . 1 9 6 4 ) . 
4 2 S . U lm e r , “ C o u r ts  a s  S m a ll a n d  N o t  S o  S m a ll G r o u p s”  

2 0  (1 9 7 1 ) .

^ A u ro ra ,  J a n u a r y  8 ,1 8 0 1 , in  1  C . W a r r e n , su p ra n o te  1 7 , 

a t  1 7 4 .

4 2 F . F r a n k fu r te r , “ J o h n  M a r s h a ll a n d  th e  J u d ic ia l F u n c 

t io n ”  in  F e lix  F r a n k fu r te r  o n  th e  S u p r e m e  C o u r t : E x tr a 

ju d ic ia l E s s a y s  o n  th e  C o u r t  a n d  th e  C o n s t itu t io n  5 3 4  (P . 

K u r la n d  e d . 1 9 7 0 ) .

4 & S ee D . R o p e r , “ R e v ie w  o f  I r w in  S . R h o d e s , T h e  P a p e r s  

o f  J o h n  M a r s h a ll: A  D e s c r ip t iv e  C a le n d a r .”  1 5 A m er ica n 

J o u rn a l  o f  L eg a l H isto ry 1 4 0 ,1 4 4  (1 9 7 1 ) .

4 7 4  A .J . B e v e r id g e , su p ra n o te  3 3 , a t  8 7 .

4 9a . M a s o n , T h e  S u p r e m e  C o u r t : P a lla d iu m  o f  F r e e d o m  

7 6  (1 9 6 2 ) .

4 9 R .K . N e w m y e r , su p ra n o te  3 3 , a t  2 6 .

" B la u s te in  a n d  M e r s k y , “ B u s h r o d  W a s h in g to n ,”  in  1  T h e  

J u s t ic e s  o f  th e  U n ite d  S ta te s  S u p r e m e  C o u r t , su p ra n o te  

3 8 , a t  2 4 3 -4 8 .

F r ie d m a n , “ A lfr e d  M o o r e ,”  in  1  T h e  J u s t ic e s o f  th e  

U n ite d  S ta te s  S u p r e m e  C o u r t , su p ra n o te  3 8 , a t  2 7 9 .

3 2 J .  S c h m id h a u s e r , su p ra n o te  2 2 , a t  1 1 0 .

5 3 M o r g a n , “ M a r s h a ll , th e M a r s h a ll C o u r t , a n d th e  

C o n s t itu t io n ,”  in  C h ie f  J u s t ic e  J o h n  M a r s h a ll: A  R e a p 

p r a is a l 1 6 8 ,1 7 0  (W .M . J o n e s  e d . 1 9 5 6 ) .

^ C r o s s k e y , su p ra n o te  4 2 , a t  2 4 -2 6 .

5 5d . D e w e y , M a r s h a ll V e r s u s  J e f fe r s o n : T h e  P o lit ic a l 

B a c k g r o u n d  o f  M a r b u r y  v . M a d is o n  1 8  (1 9 7 0 ) .

^ D .  M o r g a n ,  su p ra n o te  2 8 , a t  3 0 6 .

2 7 J . S h ir le y , su p ra n o te  3 2 , a t  3 4 5 .

5 % S ee H o w a r d , “ O n  th e  F lu id ity  o f  J u d ic ia l C h o ic e ,”  6 2  

A m er ica n P o lit ica l  S c ien ce R ev iew4 3  (1 9 6 8 ) ;  a n d  J .  S h ir le y , 

su p ra n o te  3 2 , a t  3 0 4 -1 6 .

2 9 F o r  a  s im ila r l is t o f  c o u r t n o r m s , see M o r g a n , “ T h e  

M a r s h a ll C o u r t  a n d  C iv il L ib e r t ie s ,”  in  A s p e c ts  o f  L ib e r ty  

1 6 8  (M . K o n v itz  a n d  C . R o s s ite r  e d s . 1 9 5 8 ) .

^ 5  U .S . (1  C r u n c h ) 2 9 9  (1 8 0 3 ) .

6 1 5  U .S . (1  C r a n c h ) 1 3 7  (1 8 0 3 ) .

& S ee D . M o r g a n , su p ra n o te  2 8  a t  4 8  n . 2 2 .

6 3 L e tte r  to  J a m e s  M a d is o n , M a y  2 5 ,1 8 1 0 ,1 1  T h e  W o r k s  

o f  T h o m a s  J e f fe r s o n  1 4 1  (P . F o r d  e d . 1 9 0 5 ) .

M C o r w in , “ M a r b u r y  v . M a d is o n  a n d  th e D o c tr in e o f  

J u d ic ia l R e v ie w ,”  1 2  M ich . L . R ev. 5 3 8 ,5 4 3  (1 9 1 4 ) . 
f& S ee C o r w in , “ T h e  E s ta b lis h m e n t o f  J u d ic ia l R e v ie w ,”  9  

M ich . L . R ev. 1 0 2 , 2 8 3  (1 9 1 0 , 1 9 1 1 ) ; E . C o r w in , “ T h e  

D o c tr in e o f  J u d ic ia l R e v ie w ; I t s L e g a l a n d  H is to r ic a l 

B a s is”  5 0 -5 7  (1 9 1 4 ) ;  a n d  A .  M a s o n ,  su p ra n o te  4 8 ,  a t  7 3 -7 6 . 
5 ^ A . M a s o n ,  su p ra n o te  4 8 , a t  8 3 .

6 7 D . M o r g a n ,  su p ra n o te  2 8 , a t  4 8 .

6 8 Id . a t  4 3 ,5 3 .

6 9 Id . a t  5 3 -5 4 .

" L e tte r  to  T h o m a s  J e f fe r s o n , D e c e m b e r  1 0 ,1 8 2 2 ,  in r d . a t  

1 8 1 -8 2 .

7 1 W . a t  1 8 2 .

" /r f . T h e  p r a c t ic e  o f  d is s e n t , o f  c o u r s e , d a te s  to  th e  J a y  

C o u r t . S ee G eo rg ia v . B ra ils fo rd , 2  U .S .  (2  D a li .)  4 0 2  (1 7 9 2 , 

2  U .S . (2  D a li .)  4 1 5  (1 7 9 3 ) .

7 3 8  U .S . (4  C r a n c h ) 7 5  (1 8 0 7 ) .

7 4 /d . a t 1 0 7 . A  r e c e n t a n a ly s is a r g u e s th a t i t “ s e e m s  

p la u s ib le  to  s u g g e s t th a t  th e  n a tu r e  o f  th e  c a s e s  a n d  th e  

n a tu r e  o f  th e  ju d ic ia l  p r o c e s s  w e r e  a s  m u c h  r e s p o n s ib le  fo r  

th e fr e q u e n t u n a n im ity  o f v o te .” J . S to o k e y  a n d G . 

W a ts o n , “ J o h n  M a r s h a ll a n d  H is  C o u r t : A p p lie d  B e h a v 

io r a l J u r is p r u d e n c e” in  J o h n  M a r s h a ll’s  A c h ie v e m e n t: 

L a w , P o lit ic s , a n d  C o n s t itu t io n a l I n te r p r e ta t io n s 6 6  (T . 

S h e v o r y  e d . 1 9 8 9 ) . J o h n s o n ’s  c o m m e n t— a n d  th e  w e a lth  o f  

c o m m e n ta r y  fr o m  o th e r  J u s t ic e s  a s  w e ll- s u g g e s ts  th a t  th is  

in te r p r e ta t io n is to o  s im p lis t ic . I t m a y  (a s o n e  fa c to r  

a m o n g  m a n y )  a c c o u n t  fo r  u n a n im ity  in  s o m e  c a s e s  (e v e n  

c o n s t itu t io n a l la w  c a s e s ) d u r in g  th e  M a r s h a ll e r a .

7 5 7  U .S . (3  C r a n c h )  4 4 8  (1 8 0 6 ) .

7 6 S c c h is c o m m e n ts in  E x P a rte B o llm a n , 8  U .S . (4  

C r a n c h )  7 5 ,1 0 7 .

" 8  U .S . (4  C r a n c h ) 2 4 1  (1 8 0 8 ) . F o r  c o m m e n t o n  th e  

in c lin a t io n  o f  J u s t ic e  T o d d ,  s e e //u d s o n v . G u estie r , 1 0  U .S . 

(6  C r a n c h )  2 8 1 , 2 8 5  n . 1  (1 8 1 0 ) .

" M o r g a n ,  su p ra n o te  5 3 , a t  1 7 3 .

7 9 T h e te r m  “ u n a n im o u s”  w a s u s e d  f ir s t in  H o d g so n v . 

D ex te r , 5  U .S .  (1  C r a n c h )  3 4 5 ,3 6 3  (1 8 0 3 ) . “ M a jo r ity  o f  th e  

c o u r t”  w a s  u s e d  in  U n ited S ta tesv . F ish er , 6  U .S . (2  C r a n c h ) 

3 5 8 ,3 9 7  (1 8 0 5 )  a n d  M o u n tz v . H o d g so n , 8  U .S . (4  C r a n c h ) 

3 2 4 , 3 2 7  (1 8 0 8 ) ; th e r e  w a s  a  d is s e n t  n o te d  in  th e  fo r m e r , 

b u t n o n e  in  th e  la t te r . I n  R h in e la n d er v . T h e In su ra n ce 

C o m p a n y o f  P en n sy lva n ia , 8  U .S . (4  C r a n c h ) 3 0 , 4 5 -4 6  

(1 8 0 7 ) ,  C h ie f  J u s t ic e  M a r s h a ll u s e d  b o th  “ u n a n im o u s”  a n d  

“ m a jo r ity  o f  th e  c o u r t”  in  d if fe r e n t p a r ts  o f  th e  o p in io n , 

r e fe r r in g p e r h a p s  to  d if fe r e n t  le v e ls  o f  c o h e s io n  a m o n g  th e  

J u s t ic e s , n o  o n e  o f  w h o m , h o w e v e r , in d ic a te d  a  d is s e n t . 

F o r  fu r th e r  u s e  o f  th e  te r m  “ u n a n im o u s ,”  see E x  P a rte 

B u rfo rd , 7  U .S . (3  C r a n c h ) 4 4 8 , 4 5 3  (1 8 0 6 ) ( in  w h ic h  

J o h n s o n  h a d  w a n te d  to  d is s e n t ) ; K n o x v . S u m m ers, 7  U .S . 

(3  C r a n c h ) 4 9 6 ,4 9 8  (1 8 0 6 ) ; a n d  S th resh ley v . T h e U n ited 

S ta tes, 8  U .S . (4  C r a n c h ) 1 6 9 ,1 7 1  (1 8 0 7 ) .

8 9 F o r  M a r s h a ll ’s  a p o lo g y ,  see H u d so n v . G u estie r , 1 0  U .S . 

(6  C r a n c h )  2 8 1 , 2 8 5  (1 8 1 0 ) .

°1 r .K . N e w m y e r , su p ra n o te  3 3 , a t  3 4 -3 5 .

8 2 6  U .S . (2  C r a n c h )  3 5 8  (1 8 0 5 ) .

8 2  M o r g a n ,  su p ra n o te  5 3 , a t  1 7 3 .

M 1 0  U .S . (6  C r a n c h )  8 7  (1 8 1 0 ) .

8 $ S ee C . P . M a g r a th , Y a z o o : L a w  a n d  P o lit ic s  in  th e  N e w  

R e p u b lic — T h e  C a s e  o f  F le tch er v . P eck 1 -4 9  (1 9 6 6 ) .

W > 1 0  U .S . (6  C r a n c h ) 8 7 ,1 4 3  (1 8 1 0 ) .

8 7B a n k  o f  U n ited S ta tes v . D evea u x , 9  U .S . (5  C r a n c h ) 6 1  

, su p ra n o te  5 3 , a t  1 7 4 .

:r , “ J u d ic ia l  U n a n im ity  a n d  th e  M a r s h a ll  C o u r t -

-A  R o a d  to  R e a p p r a is a l ,”  9  A m er ica n J o u rn a l o f  L eg a l 

H isto ry 1 1 8 ,1 2 1  (1 9 6 5 ) .

" /d , a t  1 2 2 .

9 7  W .  M u r p h y  a n d  J .  T a n e n h a u s , T h e  S tu d y  o f  P u b lic  L a w  

1 5 5  (1 9 7 2 ) .

9 2 4  A  J . B e v e r id g e , su p ra n o te  3 3 , a t  6 1 .

^ S ee , e .g ., h is  le t te r  to  J o s e p h  S to r y ,  J u n e  2 6 ,1 8 3 1 ,  in  T h e  

P o lit ic a l  a n d  E c o n o m ic  D o c tr in e s  o f  J o h n  M a r s h a ll 1 3 3 -3 6  

(J . O s te r  e d . 1 9 1 4 ) .

(1 8 0 9 ) . 
^ M o r g a n  

8 9 D . R o o t
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9 4 3  J o h n  M a r s h a ll: L ife , C h a r a c te r  a n d  J u d ic ia l S e r v ic e s .UTSRQPONMLKJIHGFEDCBA
su p ra n o te  3 6 , a t  3 7 6 .

» 9  U .S . (5  C r a n c h ) 1 1 5  (1 8 0 9 ) .

^ C .  H a in e s ,  T h e  R o le  o f  th e  S u p r e m e  C o u r t  in  A m e r ic a n  

G o v e r n m e n t a n d  P o lit ic s . 1 7 8 9 -1 8 3 5 , 3 3 2  (1 9 4 4 ) .

9 7 Id ., a t  3 3 3 .

M c C le lla n , J o s e p h S to r y a n d T h e A m e r ic a n  

C o n s t itu t io n : A  S tu d y  in  P o lit ic a l a n d  L e g a l  T h o u g h t  2 9 4 -

3 1 2  (1 9 7 1 ) .

9 9 S ee, e .g ., B ro w n v . U n ited S ta tes, 1 2  U .S . (8  C r a n c h )  1 1 0 , 

1 2 9  (1 8 1 4 ) ; T h e V en u s, 1 2  U .S . (8  C r a n c h )  2 5 3 ,2 8 8  (1 8 1 4 ) ;  

T h e M err im a ck , 1 2  U .S . (8  C r a n c h ) 3 1 7 , 3 3 2  (1 8 1 4 ) ; T h e 

B r ig  S h o r t S ta p lev . U n ited S ta tes, 1 3  U .S . (9  C r a n c h )  5 5 ,6 4  

(1 8 1 5 ) ; a n d  T h e N ere id e , 1 3  U .S . (9  C r a n c h ) 3 8 8 , 4 3 6  

(1 8 1 5 ) .

iO O l R .  H o fs ta d te r , W .  M ille r , a n d  D .  A a r o n ,  T h e  A m e r i

c a n  R e p u b lic  to  1 8 6 5 , 3 4 7  (1 9 5 9 ) .

1 0 1 R .K . N e w m y e r , su p ra n o te  3 3 , a t  3 9 .

1 0 2 S ee, e .g ., J . B . T h a y e r , J o h n  M a r s h a ll 5 5 -5 6  (1 9 0 1 ) . 

lO ^ L e tte r  to  N a th a n ie l W illia m s , F e b r u a r y  1 6 ,1 8 1 2 , in  1  

L ife  a n d  L e tte r s  o f  J o s e p h  S to r y  2 1 4  (W . S to r y  e d . 1 8 5 1 ) . 

1 W 1 1  U .S . (7  C r a n c h ) 3 2  (1 8 1 2 ) .

D . M o r g a n , su p ra n o te  2 8 , a t  7 9 ; a n d  G . D u n n e , 

J u s t ic e  J o s e p h  S to r y  a n d  th e  R is e  o f  th e  S u p r e m e  C o u r t

1 4 7 (1 9 7 0 ) .

M o r g a n ,  su p ra n o te  2 8 , a t  8 0 .

1 0 7 Id ., a t  9 2 .

1 0 8 T h e N ere id e , 1 3  U .S . (9  C r a n c h ) 3 8 8 ,4 5 5 .

^ L e tte r  to  H e n r y  W h e a to n , A p r il 8 ,1 8 1 8 , in  1  L ife  a n d  

L e tte r s  o f  J o s e p h  S to r y , su p ra n o te  1 0 3 , a t  3 0 3 -0 4 . 

l lu L e tte r  to  H e n r y  W h e a to n , A p r il 1 0 ,1 8 1 8 ,  id . a t  3 0 5 . 

U lS e e  J . M c C le lla n , su p ra n o te  9 8 , a t  2 9 4 -3 1 2 .

^ 3S ee, e .g ., S .  K r is lo v .  T h e  S u p r e m e  C o u r t  in  th e  P o lit ic a l 

P r o c e s s .  5 6  (1 9 6 5 ) ;  a n d  4  A .  J . B e v e r id g e ,  su p ra n o te  3 3 ,  a t  

9 2 . F o r  th o u g h ts  o f  th e  a r e a s  w h e r e  M a r s h a ll  c o n tr ib u te d  

in te l le c tu a l le a d e r s h ip , see , e .g ., J o h n  M a r s h a ll’s  D e fe n s e  

o f  M c C u llo c h  v .  M a r y la n d  1 -2 1  (G . G u n th e r  e d . 1 9 6 9 )  a n d  

R .  F a u lk n e r , T h e  J u r is p r u d e n c e  o f  J o h n  M a r s h a ll ,  p a ss im 

(1 9 6 8 ) .

^ M o r g a n ,  su p ra n o te  5 3 , a t  1 7 5 .

H 4 r . k . N e w m y e r , su p ra n o te  3 3 , a t  4 5 .

1 1 5 1 9  U .S . (6  W h e a t .) 2 6 4  (1 8 2 1 ) .

1 1 6 2 2  U .S . (9  W h e a t .) 1  (1 8 2 4 ) .

1 1 7 1 9  U .S . (6  W h e a t .) 2 0 4  (1 8 2 1 ) .

W .  D u n n e , su p ra n o te  1 0 5 , a t  1 4 1 .

H ’ Z < L ,a t l4 7 .

1 2 0 1 4  U .S . (1  W h e a t .) 3 0 4  (1 8 1 6 ) .

^ 2 ^ G . D u n n e , su p ra n o te  1 0 5 , a t  1 4 8 .

1 2 2 M o r g a n ,  su p ra n o te  5 3 , a t  1 7 6 .

^ 3 3S ee J . S h ir le y , su p ra n o te  3 2 , a t  3 1 4 -1 6 , r e g a r d in g  th e  

c o lle c t iv e  o p in io n  in  S tu rg es v . C ro w n in sh ie td , 1 7  U .S . (4  

W h e a t .) 1 2 2  (1 8 1 9 ) .

1 2 4 2 5  U .S . (1 2  W h e a t .)  2 1 3  (1 8 2 7 ) .

l^ R o p e r ,  su p ra n o te  8 9 , a t  1 2 6 .

H & S ee J . S h ir le y , su p ra n o te  3 2 , a t 3 1 4 -1 6 ; a n d  R o p e r , 

su p ra n o te  8 9  a t  1 2 5 -2 8 .

1 3 1 O g d en v .  S a u n d ers, 2 5  U .S .  (1 2  W h e a t .)  2 1 3 ,2 7 2  (1 8 2 7 ) . 

l^ R o p e r , su p ra n o te  8 9 , a t  1 2 6 .

1 2 9 w .,a t l2 7 .

I S ^ O n  th e  d o c tr in e  o f  v e s te d  r ig h ts  g e n e r a lly ,  see C o r w in , 

“ T h e  B a s ic  D o c tr in e  o f  A m e r ic a n  C o n s t itu t io n a l L a w ,”  1 2  

M ich . L . R ev. 2 4 7  (1 9 1 4 ) .

1 3 1g . D u n n e , su p ra n o te  1 0 5 , a t  1 8 4 .

* 3 2 D . M o r g a n ,  su p ra n o te  2 8 , a t  1 7 6 .

1 3 3 Id ., a t  1 7 7 .

^ L e tte r  to  W illia m  J o h n s o n , O c to b e r  2 7 ,1 8 2 2 ,  in  1 2  T h e

W o r k s  o f  T h o m a s  J e f fe r s o n , su p ra n o te  6 3 , a t  2 4 7 .

1 3 iD . M o r g a n ,  su p ra n o te  2 8 , a t 1 7 8 .

1 3 6  Id ., a t  1 7 9 .

1 3 7 Id ., a t  1 8 0 -8 1 ,1 8 6  n . 7 9 .

l^ N o te  7 1  su p ra .

1 3 9 2 2  U .S . (9  W h e a t .) 1 ,2 2 3  (1 8 2 4 ) .

3 4 ® D . M o r g a n , su p ra n o te  2 8 , a t  1 8 6 -8 7 .

1 4 1 2 1  U .S . (8  W h e a t .) 1  (1 8 2 3 ) .

W  K . N e w m y e r , su p ra n o te  3 3 , a t  6 9 .

“ 3 D . M o r g a n ,  su p ra n o te  2 8 , a t  2 1 7 .

^ M o r g a n ,  su p ra n o te  5 3 , a t  1 7 7 .

^ 4 3 R . K . N e w m y e r , su p ra n o te  3 3 , a t  8 4 .

1 4 6 1  L ife  a n d  L e tte r s  o f  J o s e p h  S to r y ,  su p ra n o te  1 0 3 , a t  

4 2 4 -5 .

1 4 7 E v e n  T h o m p s o n , h o w e v e r , g r e w  to  a c c e p t th e  n o r m  

a g a in s t d is s e n ts . S ee B ro w n v . M a ry la n d , 2 5  U .S . (1 2  

W h e a t .)  4 1 9 ,4 4 9  (1 8 2 7 )  a n d  W h ea to n v . P ete rs 3 3  U .S . (8  

P e t .)  5 9 1 ,6 6 8  (1 8 3 4 ) .

K . N e w m y e r , su p ra n o te  3 3 , a t  5 1 .

1 4 9 7 % e  T h o m a s J e ffe rso n , 2 3  U .S . (1 0  W h e a t .)  4 2 8  (1 8 2 5 ) . 

“ I t  is  in te r e s t in g  to  n o te  th a t  b e fo r e  th is  d e c is io n  J u s t ic e  

S to r y  h a d  b e e n  e x tr e m e ly  l ib e r a l in  c o n s tr u in g  th e  e x te n t  

o f  a d m ir a lty  ju r is d ic t io n .”  C .  H a in e s ,  su p ra n o te  9 6 ,  a t  5 2 6  

n . 7 9 . T h is  c a s e  is  fu r th e r  in d ic a t io n  o f  a  g r a d u a l m o v e 

m e n t a w a y  fr o m  in c r e a s e d  n a t io n a l p o w e r  d u r in g  th is  

tr a n s it io n  p e r io d .

I S ^ M y  D e a r e s t P o lly . L e tte r s o f C h ie f J u s t ic e J o h n

M a r s h a ll to  H is  W ife . W ith  T h e ir  B a c k g r o u n d , P o lit ic a l

a n d  D o m e s t ic , 1 7 7 9 -1 8 3 1 , a t  2 9 1  (F . M a s o n  e d . 1 9 6 1 ) . 

l ;> 1 O n e  in d ic a t io n  o f  th e  c o m in g  d iv is iv e n e s s is  th e  d is 

a g r e e m e n t a m o n g  th e  J u s t ic e s r e g a r d in g  c a n d id a te s fo r  

c le r k s h ip  o f  th e  S u p r e m e  C o u r t . S ee 2  T h e  P a p e r s  o f  J o h n  

M a r s h a ll: A  D e s c r ip t iv e C a le n d a r  2 6 7  ( I . R h o d e s  e d . 

1 9 6 9 ) .

W .  H a in e s , su p ra n o te  9 6 , a t  5 8 0 .

W e , e .g ., M a r s h a ll ’s  s ta te m e n t in  B a n k o f  th e U n ited 

S ta tes v . D a n d r id g e , 2 5  U .S . (1 2  W h e a t .)  6 4 ,9 0  (1 8 2 7 ) . “ I  

s h o u ld  n o w ,  a s  is  m y  cu sto m , w h e n  I  h a v e  th e  m is fo r tu n e  to  

d if fe r  fr o m  th is  c o u r t , a c q u ie s c e  s i le n t ly  in  i t s  o p in io n .. . .”  

(e m p h a s is  a d d e d .)

^ S to r y ’s  c o m m it tm e n t to  th e  n o r m  o f  u n ity  is  e v id e n t  in  

In g lisv . T ru stees o f  th e S a ilo r ’s S n u g H a rb o r , 2 8 U .S . (3  P e t .)  

9 9 ,1 4 5  (1 8 3 0 ) : “ I t  is  n o t  w ith o u t r e lu c ta n c e  th a t  I  d e v ia te  

fr o m  m y  u su a l p ra c tice o f  s u b m it t in g in  s i le n c e to  th e  

d e c is io n  o f  m y  b r e th r e n  w h e n  I d is s e n t fr o m  th e m ... .”  

(e m p h a s is  a d d e d .)

l5 5 1 6  U .S . (3  W h e a t .)  5 9 , T 1  (1 8 1 8 ) .

1 5 6 A f< M o n  v . H a ile , 2 5  U .S . (1 2  W h e a t .) 3 7 0 , 3 7 9  (1 8 2 7 ) . 

l3 7 M o r g a n , su p ra n o te  5 3 , a t  1 8 0 .

1 3 8 D . M o r g a n ,  su p ra n o te  2 8 , a t  2 2 4 . 

l3 9 M o r g a n , “ W illia m  J o h n s o n ,”  in  1  T h e  J u s t ic e s  o f  th e  

U n ite d  S ta te s  S u p r e m e  C o u r t  1 7 8 9 -1 9 6 9 ,  su p ra n o te  3 8 ,  a t  

3 7 1 .

^ J o h n s o n ,  su p ra n o te  3 8 , a t  2 9 9 .

1 6 1  J .  S c h m id h a u s e r , T h e  S u p r e m e  C o u r t  a s  F in a l  A r b ite r  

in  F e d e r a l-S ta te R e la t io n s , 1 7 8 9 -1 9 5 7 . a t  4 8  (1 9 5 8 ) . 
l6 2 2 5  U .S . (1 2  W h e a t .)  4 1 9  (1 8 2 7 ) .

1 6 3 Id ., a t  4 3 9 .

1 6 4 2 7  U .S . (2  P e t .)  4 4 9  (1 8 2 9 ) .

^ S ee F r a n k  O .  G a te ll , “ H a r r y  B a ld w in ,”  in  1  T h e  J u s t ic e s  

o f  th e  U n ite d  S ta te s  S u p r e m e  C o u r t  1 7 8 9 -1 9 6 9 ,  su p ra n o te  

6 1 ,  a t  5 1 6 -T I . S ee a lso 2  L ife  a n d  L e tte r s  o f  J o s e p h  S to r y . 

su p ra n o te  1 0 3 , a t  2 7 3 .

1” D .  L o th , C h ie f  J u s t ic e : J o h n  M a r s h a ll a n d  th e  G r o w th  

o f  th e  R e p u b lic  3 4 7  (1 9 4 9 ) .

1 6 7 S e e . e .g .. L e tte r  to  h is  W ife , F e b r u a r y  1 ,1 8 2 9 ,  in  4  A .  J .
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B e v e r id g e , UTSRQPONMLKJIHGFEDCBAsu p ra n o te  3 3 , a t  4 6 7 .

^ M o r g a n ,  su p ra n o te  5 3 , a t  1 8 0 -8 1 .

^ L e tte r  to  J o s e p h  S to r y , M a y  3 ,1 8 3 1 , in  T h e  P o lit ic a l 

a n d  E c o n o m ic  D o c tr in e s  o f  J o h n  M a r s h a ll ,  su p ra n o te  9 3 , 

a t  1 3 2 .

^ 7 ® S e e , e .g ., D . L o th , su p ra n o te  1 6 6 , a t  3 4 8 . B u t  fo r  a  fa r  

d if fe r e n t in te r p r e ta t io n  o f  J o h n s o n ’s  r o le  d u r in g  th is  p e 

r io d , s e e  3 -4  G .E . W h ite , T h e  O liv e r  W e n d e ll H o lm e s  

D e v is e  H is to r y  o f  th e  S u p r e m e  C o u r t  o f  th e  U n ite d  S ta te s :

T h e  M a r s h a ll C o u r t a n d  C u ltu r a l C h a n g e , 1 8 1 5 -1 8 3 5 , a t

3 4 2 -3 4 3  (1 9 8 8 ) .

R o d e ll , N in e M e n : A  P o lit ic a l H is to r y o f th e  

S u p r e m e  C o u r t  o f  th e  U n ite d  S ta te s  fr o m  1 7 9 0  to  1 9 5 5 ,  a t

1 0 7  (1 9 5 5 ) .

^ J o h n s o n ,  su p ra n o te  3 8 , a t  2 9 0 .

1 7 3 2 9  U .S . (4  P e t .)  4 1 0  (1 8 3 0 ) .

1 7 4 2 7  U .S . (2  P e t .)  2 4 5  (1 8 2 9 ) .

1 7 5 2 9  U .S . (4  P e t .)  5 1 4  (1 8 3 0 ) .

I 7 ^ T h e  S u p r e m e  C o u r t  a n d  th e  C o n s t itu t io n : R e a d in g s  in

A m e r ic a n  C o n s t itu t io n a l H is to r y  9 7  (S . K u tle r  e d . 1 9 8 4 ) . 

1  ^ F o r  fu r th e r  e v id e n c e  o f  c h a n g e , see J a ck so n v . L a m - 

p h ire , 2 8  U .S .  (3  P e t .)  2 8 0  (1 8 3 0 ) ;  B ea ty v . K n o w le r , 2 9  U .S . 

(4  P e t .)  1 5 2  (1 8 3 0 ) ;  a n d  U n ited S ta tes v . A rred o n d o , 3 1  U .S . 

(6  P e t .)  6 9 1  (1 8 3 2 ) .

l7 8 2 9  U .S . (4  P e t .)  5 1 4 ,5 6 0  (1 8 3 0 ) .

l^ S . K u tle r , P r iv ile g e a n d  C r e a t iv e D e s tr u c t io n : T h e  

C h a r le s  R iv e r  B r id g e  C a s e  6 6  (1 9 7 1 ) .

1 8 ^ J . S c h m id h a u s e r , su p ra n o te  1 6 1 , a t  4 8 .

1 8 1 Id .

W  M o r g a n ,  su p ra n o te  2 8 , a t  2 2 2 .

1 8 3 Id ., a t  2 2 9  n . 9 7 .

^ M o r g a n ,  su p ra n o te  5 3 , a t  1 8 2 .

l^ G a r v e y , “ T h e  C o n s t itu t io n a l R e v o lu t io n  o f  1 8 3 7  a n d  

th e  M y th  o f  M a r s h a ll ’s  M o n o lith ,”  1 8  W este rn P o l. Q . 2 7 ,3 0  

(1 9 6 5 ) .

^ L e tte r  to  h is  W ife , J a n u a r y  3 1 , 1 8 3 0 , in  M y  D e a r e s t  

P o lly : L e tte r s  o f  C h ie f  J u s t ic e  J o h n  M a r s h a ll to  H is  W ife .

su p ra n o te  1 5 f f , a t  3 1 8 .

l^ N o te  1 6 9 ,  su p ra .

^ L e tte r  to  J o s e p h  S to r y , N o v e m b e r  1 0 , 1 8 3 1 , in  T h e  

P o lit ic a l a n d  E c o n o m ic  D o c tr in e s  o f  J o h n  M a r s h a ll , su p ra 

n o te  9 3 , a t  1 3 9 .

^ L e tte r  to  J o s e p h  S to iy , O c to b e r  1 2 ,1 8 3 1 , id ., a t 1 3 7 . 

S ee a lso , 4  A .J . B e v e r id g e , su p ra n o te  3 3 , a t  5 1 8 .

1 9 0 3 6  U .S . (1 1  P e t .)  4 2 0  (1 8 3 7 ) .

1 9 1 s . K u tle r , su p ra n o te  1 7 9 , a t 1 7 2 -7 9 . S ee C . H a in e s , 

su p ra n o te 9 6 , a t 6 1 1 , fo r th e “ tr a d it io n a l v ie w ” o f  

M a r s h a ll ’s  p o s it io n .

1 9 2 s . K u tle r , su p ra n o te  1 7 9 , a t  1 7 6 .

1 9 3Id ., a t  5 8 .

1 9 ^ 2  C . W a r r e n , su p ra n o te  1 7 , a t  2 4 0 .

1 9 5 3 2  U .S . (7  P e t .) 2 4 3  (1 8 3 3 ) .

1 9 5  “ , . .[T ]h e fo r th r ig h t c h a r a c te r  o f  M a r s h a ll ’s  o p in io n  

s u g g e s ts  th a t  i t  m a y  in d e e d  h a v e  b e e n  a  c o r p o r a te  r u lin g .”  

M o r g a n ,  su p ra n o te  5 9 , a t  1 7 4 .

B r isco e v . B a n k  o f  K en tu ck y , 3 3  U .S .  (8  P e t .)  1 2 1  (1 8 3 4 ) , 

a n d  M a yo r o f  N ew Y o rk  v . M iln ,  3 4  U .S . (9  P e t .)  8 5  (1 8 3 5 ) . 

S ee A . J . B e v e r id g e , su p ra n o te  3 3 , a t  5 5 4  n . 2  a n d  2  C . 

W a r r e n , su p ra n o te  1 7 , a t  2 5 0 .

^ B r isco e v . B a n k  o f  K en tu ck y , 3 3  U .S . (8  P e t .)  1 2 1  (1 8 3 4 ) . 

1 9 9 F r a n c is  P .  W e is e n b u r g e r a r g u e s  th a t  “ in  th e  la s t  d e c a d e  

o f  h is  l i f e  h e  [M a r s h a ll]  s e e m e d  s o m e w h a t  o u t  o f  tu n e  w ith  

th e  v ib r a t io n s  o f  a n  e x p a n d in g  n a t io n .”  T h e  L ife  o f  J o h n  

M c L e a n : A  P o lit ic ia n o n  th e U n ite d  S ta te s S u p r e m e

C o u r t  1 5 8  (1 9 3 7 ) . S ee a lso F .  R o d e ll ,  su p ra n o te  1 7 0 ,  a t  1 0 7  

a n d  2  C . W a r r e n ,  su p ra n o te  1 7 , a t  2 7 4 .

2 0 0r . K . N e w m y e r ,  su p ra n o te  3 3 ,  a t  8 7 . S ee a lso , L e tte r  to  

J o s e p h  S to r y  J u n e  3 ,1 8 3 3 , in  T h e  P o lit ic a l a n d  E c o n o m ic  

D o c tr in e s  o f  J o h n  M a r s h a ll ,  su p ra n o te  9 3 , a t  1 5 1 . 

^ H u g h e s  su p ra n o te  9 , a t  5 8 .
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M a x w e ll B lo o m fie ld aZYXWVUTSRQPONMLKJIHGFEDCBA

S in c e th e d a y s o f  th e e a r ly R e p u b lic A m e ri

c a n s h a v e te n d e d to  v ie w  th e ir h ig h e s t ju d ic ia l 

b o d y —  th e S u p re m e C o u rt o f  th e U n ite d S ta te s 

~  w ith  a m ix tu re o f  a w e a n d su sp ic io n . T h e w e ll-  

p u b lic iz e d d e b a te s th a t p re c e d e d th e ra ti f ic a

t io n  o f  th e C o n stitu t io n im p la n te d so m e e n d u r

in g  ju d ic ia l s te re o ty p e s in  th e p u b lic c o n sc io u s

n e ss . P ro p o n e n ts o f  a s tro n g n a tio n a l g o v e rn

m e n t a ssu re d n e w sp a p e r re a d e rs th a t th e n e w 

fe d e ra l ju d ic ia ry w o u ld b e th e “ le a s t d a n g e ro u s 

b ra n c h”  o f th e g o v e rn m e n t, s in c e th e C o u rt 

w o u ld h a v e n o c o n tro l o v e r th e n a tio n’ s f i

n a n c e s o r m ili ta ry  fo rc e s . In  T h e F e d e ra lis t 

P a p e rs (1 7 8 7 -1 7 8 8 ) A le x a n d e r H a m ilto n fu r 

th e r d e fe n d e d th e l i fe - te n u re a n d sa la ry p ro v i

s io n s o f  th e C o n stitu t io n a s e sse n tia l d e v ic e s to  

p ro te c t a b o d y o f sk il le d ju r is ts f ro m  th e e n

c ro a c h m e n ts o f C o n g re ss a n d th e P re s id e n t.1 

O p p o n e n ts o f th e C o u rt, o n th e o th e r h a n d , 

c h a rg e d th a t, w ith  i ts in d e p e n d e n c e o f  p o p u la r 

c o n tro l, i t  m ig h t e a s ily b e c o m e a d e sp o tic a g e n c y 

b e n t u p o n i ts o w n a g g ra n d iz e m e n t. In  P e n n sy l

v a n ia th e a n o n y m o u s a u th o r o f  th e L e tte r o f  a 

D e m o c ra tic F e d e ra lis t (1 7 8 7 ) p re d ic te d th a t 

th e C o u rt w o u ld c o lla b o ra te w ith  C o n g re ss to  

e s ta b lish a d a n g e ro u s ly c o n so lid a te d g o v e rn

m e n t, in  w h ic h c it iz e n s m ig h t h a v e to tra v e l 

h u n d re d s o f  m ile s to  p ro se c u te a la w su it.2  T h e se 

a rc h e ty p a l im a g e s o f  th e C o u rt-a g ro u p o f  P la

to n ic g u a rd ia n s v s . a c o n sp ira to r ia l p o lit ic a l c a

b a l— h a v e p e rs is te d , a n d c o n tin u e to  p ro v id e a 

p o in t o f  d e p a rtu re fo r c re a tiv e w rite rs .

F e w n in e te e n th -c e n tu ry n o v e lis ts m e n tio n e d 

th e C o u rt in  th e ir w o rk s , a n d n o n e so u g h t to  

p o rtra y th e e f fe c ts o f a m a jo r C o u rt d e c is io n 

u p o n A m e ric a n so c ie ty . In  p a rt th e ir la c k o f  

in te re s t re f le c te d th e re a li t ie s o f a n te b e llu m 

fe d e ra lism . P rio r to th e C iv i l  W a r A m e ric a n s 

l iv e d u n d e r a s ta te -c e n te re d fe d e ra l sy s te m , in  

w h ic h th e p o w e r o f th e n a tio n a l g o v e rn m e n t

se ld o m in tru d e d u p o n th e ir d a ily l iv e s . M o st 

w rite rs , m o re o v e r, a g re e d w ith  H a m ilto n th a t 

th e Ju s tic e s w e re m e re ly p a ss iv e o ra c le s o f  th e 

la w , a n d h a d n o h a n d in sh a p in g im p o rta n t 

p u b lic p o lic ie s . E v e n Ja m e s F e n im o re C o o p e r, 

a m a jo r c r it ic  o f  A m e ric a n in s ti tu t io n s , c o u ld 

f in d  n o th in g m u c h to sa y a b o u t th e C o u rt. In  

T h e M o n ik in s (1 8 3 5 ), a n o th e rw ise b it in g a t

ta c k o n th e e x c e sse s o f  Ja c k so n ia n D e m o c ra c y , 

C o o p e r s im p ly in tro d u c e d th e Ju s tic e s a s th e 

“ S u p re m e A rb ite rs”  o f  th e c o u n try o f  “ L e a p - 

lo w ,”  w h o se fu n c tio n s w e re “ to  re v ise th e a c ts 

o f  th e o th e r th re e a g e n ts o f  th e p e o p le , a n d to  

d e c id e w h e th e r th e y a re o r a re n o t in  c o n fo r

m ity  w ith  th e re c o g n iz e d p r in c ip le s o f  th e S a c re d 

A lle g o ry .” 3 S u c h n o n c o m m itta l tre a tm e n t o f

L ik e  m a n y  o th e r  w r ite r s  o f  th e  e a r ly  n in e te e n th  c e n tu r y , 

J a m e s  F e n im o r e  C o o p e r  r e fr a in e d  fr o m  a t ta c k in g  th e  S u 

p r e m e  C o u r t in  h is  c r it ic is m s o f  A m e r ic a n  in s t itu t io n s .
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th e C o u rt w a s in  k e e p in g w ith  th e g e n e ra lly re v

e re n t to n e a d o p te d b y  o th e r e a r ly w rite rs .4

W ith th e r ise o f th e m o d e rn re g u la to ry 

s ta te , h o w e v e r, a m o re c r it ic a l v ie w  o f  th e Ju s

t ic e s so o n b e c a m e p o p u la r . T u rn -o f- th e -c e n - 

tu ry  a u th o rs , re f le c tin g th e re fo rm is t c o n c e rn s 

o f  th e P o p u lis t a n d P ro g re ss iv e e ra s , d e p ic te d 

th e C o u rt a s a p o lit ic iz e d b o d y th a t p ro m o te d 

th e in te re s ts o f  B ig  B u s in e ss a t th e e x p e n se o f  

th e g e n e ra l w e lfa re . S o m e p o p u la r n o v e lis ts , 

in c lu d in g R o b e rt H e rr ic k , fo l lo w e d C h a r le s 

B e a rd a n d o th e r sc h o la rs in  b la m in g so c io e c o

n o m ic c o n d it io n in g fo r th e C o u rt’ s h o s ti l i ty 

to w a rd e c o n o m ic re g u la tio n . H e rr ic k’ s A  L ife  

fo r  a L ife  (1 9 1 0 ) p re se n te d th e Ju s tic e s a s a n

c ie n t lo g ic -m a c h in e s , w h o h a d b e e n p ro g ra m m e d 

to  re sp o n d o n ly  to  th e le g a l fo rm u la e o f  a p re

in d u s tr ia l a g e . O th e r w rite rs e sp o u se d a c ru d e r 

v is io n o f c la ss c o n f l ic t. In  R e g in a ld W rig h t 

K a u ffm a n’ s S o c ia l is t n o v e l, T h e S p id e r’ s W e b 

(1 9 1 3 ), th e Ju s tic e s a re l i t t le  m o re th a n h ire d 

e m p lo y e e s o f  a s in is te r “ M o n e y P o w e r.”  S u c h 

n e g a tiv e a p p ra isa ls o f  th e C o u rt p e rs is te d in to  

th e 1 9 3 0 s , a s w rite rs e m p h a s iz e d th e Ju s tic e s’  

p o w e r to o b s tru c t n a tio n a l e c o n o m ic re c o v e ry 

b y s tr ik in g d o w n im p o rta n t N e w  D e a l m e a s

u re s . Ju d ic ia l in tra n s ig e n c e e v e n tu a lly le d to  

F ra n k lin R o o se v e lt’ s a b o rtiv e C o u rt-p a c k in g 

p la n o f  1 9 3 7 , w h ic h o p e n e d a n e w c h a p te r in  th e 

l i te ra ry h is to ry o f  th e h ig h b e n c h .

A fte r  1 9 3 7 th e Ju s tic e s a c c e p te d th e le g it i

m a c y o f  fe d e ra l a n d s ta te e c o n o m ic re g u la tio n , 

a n d tu rn e d th e ir a tte n tio n in c re a s in g ly to  issu e s 

o f  c iv i l  l ib e r t ie s a n d c iv i l  r ig h ts . T h ro u g h th e 

d u e p ro c e ss c la u se o f  th e F o u rte e n th A m e n d

m e n t th e y g ra d u a lly a p p lie d th e g u a ra n te e s o f  

th e B il l  o f  R ig h ts fo r  th e f irs t  t im e to  th e s ta te s . 

U n d e r C h ie f Ju s tic e E a r l W a rre n (1 9 5 3 -1 9 6 9 ) 

th is tre n d a c c e le ra te d , b r in g in g to  th e C o u rt a 

w h o le ra n g e o f  m o ra lly c h a rg e d issu e s- f ro m 

o b sc e n ity to  th e r ig h ts o f  su sp e c te d c r im in a ls -- 

th a t m a d e a s tro n g a p p e a l to  th e l i te ra ry im a g i

n a tio n . In  a d d it io n , a s A le x a n d e r B ic k e l h a s 

n o te d , “ [A ]  b ro a d ly -c o n c e iv e d e g a lita r ia n ism 

w a s th e m a in th e m e in  th e m u s ic to  w h ic h th e 

W a rre n C o u rt m a rc h e d .” 5 W rite rs fo u n d th e 

d e m o c ra tic th ru s t o f  so m e m a jo r d e c is io n s w e ll 

su ite d fo r  th e c o n s tru c tio n o f  d ra m a tic p lo ts , e s

p e c ia l ly s in c e th e c a se s in v o lv e d h u m a n is tic 

v a lu e s th a t a n y re a d e r c o u ld a p p re c ia te . F o r a ll 

th e se re a so n s , th e W a rre n C o u rt in sp ire d a 

u n iq u e ly r ic h  a n d v a r ie d b o d y o f  f ic t io n , w h ic h

m a y b e a n a ly z e d in  te rm s o f  th re e m a jo r c a te

g o r ie s : (1 ) w o rk s th a t d e sc r ib e th e so c ia l e f fe c ts 

o f  th e TSRQPONMLKJIHGFEDCBAB ro w n d e c is io n ; (2 ) w o rk s th a t p o rtra y 

th e c r im in a l ju s tic e sy s te m a f te r th e C o u rt’ s 

“ d u e p ro c e ss re v o lu tio n” ; a n d (3 ) n o v e ls a n d 

p la y s th a t fo c u s u p o n th e C o u rt a s a fu n c tio n in g 

in s ti tu t io n . T h e se c a te g o r ie s a re b y  n o m e a n s 

e x h a u s tiv e . O th e r th e m e s, in c lu d in g th e C o u rt’ s 

re sp o n se to th e C o m m u n is t h y s te r ia o f th e 

1 9 5 0 s , m ig h t b e a d d e d , a n d n o e f fo r t w il l  b e 

m a d e in  th is e ssa y to  in c lu d e a ll re le v a n t t i t le s 

w ith in  th e th re e d e s ig n a te d c a te g o r ie s . R a th e r, 

b o o k s h a v e b e e n se le c te d to  i l lu s tra te re p re se n

ta t iv e p e rsp e c tiv e s o n th e C o u rt th a t m a y b e 

fo u n d in  a m u c h la rg e r b o d y o f  c re a tiv e l i te ra

tu re .aZYXWVUTSRQPONMLKJIHGFEDCBA

C I V I L  R I G H T S  F I C T I O N

“ In  th e U n ite d S ta te s ,”  L ie f  C a rte r h a s o b

se rv e d ,

th e C o n s t i tu t io n a n d th e m e a n in g s th e S u

p re m e C o u r t im p u te s to  i t ,  p la y , ju d g in g f r o m  

th e p ro m in e n t t r e a tm e n t e d u c a to r s a n d jo u r 

n a l is ts g iv e i t , a  m a jo r r o le in  m a in ta in in g 

b e l ie fs in  th e g o o d n e ss o f  th e p o l i ty . W e r e a d 

ju d ic ia l  o p in io n s in  c o n s t i tu t io n a l c a se s , n o t 

ju s t th e ir le g a l o u tc o m e s , b e c a u se th e o p in

io n , n o t th e o u tc o m e , p e rsu a d e s u s th a t w e 

e x p e r ie n c e p o l i t ic a l  g o o d n e ss to g e th e r .6

T h e d e c is io n in  B ro w n v . B o a rd o f  E d u c a t io n7  

s tir re d th e n a tio n a l c o n sc ie n c e a s fe w  ju d ic ia l 

p ro n o u n c e m e n ts h a v e e v e r d o n e , b u t d id n o t 

p e rsu a d e w h ite S o u th e rn e rs to  d e se g re g a te th e ir 

sc h o o ls . In s te a d , o rg a n iz e d re s is ta n c e to th e 

B ro w n ru l in g q u ic k ly sp re a d th ro u g h o u t th e 

S o u th . A s S o u th e rn b la c k s in  tu rn la u n c h e d 

b o y c o tts a n d o th e r d e m o n stra tio n s in  su p p o rt 

o f  th e ir c iv i l  r ig h ts , c re a tiv e w rite rs e x p lo ite d 

th e th e m e o f  ra c ia l ju s tic e to  c re a te w h a t m ig h t 

b e te rm e d f ic t io n a l im p a c t s tu d ie s o f  th e d e se g

re g a tio n d e c is io n .

In  tw o  e a r ly n o v e ls B ro w n a c ts a s a c a ta ly s t 

to fo rc e q u ie sc e n t l ib e ra ls -re p re se n ta tiv e s o f  

th e “ s ile n t S o u th” ~ to ta k e a p u b lic s ta n d a g a in s t 

c o n se rv a tiv e c o m m u n ity o p in io n . G e o rg e C a se , 

th e p ro ta g o n is t o f  P a u l D a rc y B o le s’ s D e a d lin e 

(1 9 5 7 ), is a n e w sp a p e r e d ito r in  a la rg e S o u th

e rn c ity . O n c e a n o u tsp o k e n fo e o f  th e K u  K lu x  

K ia n , h e h a s la p se d in to  a tro u b le d s ile n c e o n
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ra c ia l issu e s s in c e th e TSRQPONMLKJIHGFEDCBAB ro w n ru l in g , w h ic h h e 

c o n s id e rs a s p o te n tia l ly d e v a s ta tin g to tra d i

t io n a l S o u th e rn l i fe  a s a n e ru p tin g v o lc a n o o r a 

h y d ro g e n b o m b b la s t:

Y e s , h e th o u g h t; th a t w a s th e b e g in n in g o f 

i t ;  r ig h t a fte r th e C o u r t d e c is io n , w h e n th e 

n e w s sp re a d n o t th e w a y a  n e w sp a p e r c a r r ie s 

i t , b u t l ik e a n o ld  f i r e , th e sp o o k o f  a  f i r e  th a t 

is b lo w n a g a in to  h o t c o a ls ; a  s i le n t sp re a d in g 

o f n e w s e v e n - -n o t ta lk e d o u t a l l  th e w a y , 

e x c e p t in  th e w ild  n o ise o f  r e d n e c k s o n s tr e e t- 

c o m e rs a n d in  h id e o u ts l ik e d ru g s to re s a n d 

h o rse p a r lo r s -s i le n t a n d y e a s t in g in s id e th e 

b lo o d o f th e w o rk in g v e in s . T h a t w a s th e 

d e c la ra t io n o f  w a r . T h a t w a s w h a t I  c o u ld n’ t  

to u c h ; th a t w a s w h e n I  b e g a n to  m a k e m y 

p e a c e . F o r  a m  I  n o t a g a in s t w a r , a g a in s t i t  so 

th a t I  d o n o t d a re to  ta k e u p a rm s? 8

W h ile  C a se w re s tle s w ith  h is c o n sc ie n c e a n d 

h is se n se o f  p ro fe ss io n a l re sp o n s ib i l i ty , h is f r ie n d s 

o f fe r c o n f l ic t in g a d v ic e . F in a lly , w h e n th e Y a n

k e e o w n e rs o f  h is p a p e r w a rn h im  n o t to  o f fe n d 

th e se n s ib i l i t ie s o f  h is se g re g a tio n is t re a d e rs , h e 

d e c id e s a g a in s t fu r th e r e q u iv o c a tio n . In a n

e m o tio n a l sp e e c h b e fo re th e lo c a l W o m e n’ s 

C lu b , h e d e c la re s h is su p p o rt fo r  B ro w n , “ th is 

te rr ib le , in c o n s id e ra te o rd e r, th is fo u l  y e t w o n

d e rfu l o rd e r, o f th e S u p re m e C o u rt o f th e 

U n ite d S ta te s o f  A m e ric a .”  T h e C o u rt, h e u rg e s , 

h a s g iv e n th e S o u th a u n iq u e o p p o rtu n ity to  

g ro w  u p :

B y a c tu a l ly , f i r s t  t im e to  m y k n o w le d g e in  

h is to r y , se tt in’  o u r  o w n d e a d l in e fo r  d e c e n c y , 

h u m a n ity , w h a t y o u w il l . B y p ro v in ’  fo r  a l l  

t im e— f i r s t to  th e N o r th , th e n to  th e w o r ld , to  

th e a to m ic -w a it in g w o r ld -a n d m o s t o f a l l  

m a y b e to o u rse lv e s - th a t w e c a n h a n d le o u r 

o w n a ffa ir s w ith c o u ra g e a n d d isp a tc h a n d 

jo y a n d s im p le h o n o r th a t c a n s ta n d a s a  

m a rk fo r  c iv i l iza t io n to a im a t th ro u g h a l l  

d a y s to  c o m e . S o I ’m  fo r  in te g ra t io n . N o w . 

H a n d le d b y u s , w ith n o  fe d e ra l in te r v e n t io n 

w a n te d o r  n e e d e d .9

A s h is l is te n e rs w a lk o u t o n h is sp e e c h in  

d ism a y , C a se fe e ls a c o u n te rv a il in g se n se o f  

in n e r sa tis fa c tio n . H e p re p a re s a n e v e n s tro n g e r 

s ta te m e n t o f h is in te g ra tio n is t v ie w s fo r th e 

S u n d a y p a p e r, k n o w in g th a t h e w il l  n o t b eaZYXWVUTSRQPONMLKJIHGFEDCBA

I n  th e  w a k e  o f  th e  UTSRQPONMLKJIHGFEDCBAB ro w n  v . B o a rd o f  E d u ca tio n d e c is io n  in  1 9 5 4 ,  p o p u la r  A m e r ic a n  l i t e r a tu r e  d e s c r ib e d  th e  e n o r m o u s  

im p a c t  o f  th e  d e c is io n  to  in te g r a te  s c h o o ls o n  o r d in a r y fa m ilie s . O n e  f ic t io n a l c h a r a c te r  l ik e n e d  th e  w a y  n e w s  o f  th e  

d e c is io n  w a s  c a r r ie d  to  “ a n  o ld  f ir e , th e  s p o o k  o f  a  f ir e  th a t is  b lo w n  a g a in  to  h o t c o a ls .”
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p e rm itte d to  p u b lish a n y fu r th e r e d ito r ia ls . 

O th e r p ro fe ss io n a l ty p e s— a sc h o o lte a c h e r

a n d a m in is te r— m u st c h o o se b e tw e e n p r in c ip le 

a n d se lf - in te re s t in  L e tt ie H a m le tt R o g e rs’ s 

n o v e l B ir th r ig h t (1 9 5 7 ). W h e n M a rth a L y e r ly ’ s 

f i f th -g ra d e s tu d e n ts d e m a n d to  k n o w  w h y  se g

re g a te d sc h o o ls a re u n c o n s titu t io n a l, sh e ig 

n o re s h e r p r in c ip a l’ s o rd e r to  k e e p s ile n t, a n d 

e x p la in s th a t th e n a tio n w a s fo u n d e d so th a t a ll 

p e rso n s m ig h t e n jo y e q u a l o p p o rtu n ity a n d e q u a l 

tre a tm e n t u n d e r th e la w :TSRQPONMLKJIHGFEDCBA

T h e S u p re m e C o u r t h a s h e ld th a t n o  p e r

so n c a n b e tu rn e d a w a y f r o m  a  p u b l ic sc h o o l 

b e c a u se o f h is c o lo r . W e’r e a l l  A m e r ic a n s 

to g e th e r . I f  th e re’s a  h e a v e n , I  d o n’ t th in k 

th e re’ l l  b e tw o g a te s , o n e m a rk e d W h ite a n d 

th e o th e r C o lo re d . I  d o n’t  b e l ie v e S a in t P e te r 

is g o in g to sa y , ‘ C o lo re d so u ls p le a se se a t 

f r o m  th e r e a r .’ 1 0

T h e c h ild re n , w h o h a v e im b ib e d th e ir p a r

e n ts’  ra c ia l p re ju d ic e s , re a c t w ith  sh o c k e d d is

b e lie f , a n d M a rth a f in d s h e rse lf o s tra c iz e d b y  

th e sm a ll S o u th e rn to w n in  w h ic h sh e l iv e s . T h e 

sc h o o l b o a rd re fu se s to  re n e w h e r te a c h in g c o n

tra c t; sh e re c e iv e s th re a te n in g m e ssa g e s w a rn

in g  h e r to  le a v e to w n ; a n d in  t im e sh e d o e s .

H e r e x a m p le n e v e rth e le ss c a u se s a lo c a l 

m in is te r , S e th E rw in , to re e x a m in e h is o w n 

b e lie fs a n d o b lig a tio n s in  l ig h t o f th e B ro w n 

ru l in g . A  c a u tio u s m a n f ro m  a p o lit ic a l ly  p o w e r

fu l  fa m ily , E rw in h a s a lw a y s a v o id e d c o n tro

v e rsy , y e t is d r iv e n d e sp ite h im se lf to  p re a c h a 

s tir r in g se rm o n a g a in s t se g re g a tio n in  h is fa sh

io n a b le c h u rc h .

Y o u c o u ld n o t o v e r tu rn a  w h o le t r a d i t io n  

a n d a  w h o le h e r i ta g e [ h e  r e f le c ts ] . T h e C o u r t’ s 

w a y w a s n o to n ly n o tth e r ig h tw a y b u tth e w a y 

o f  r e tr e n c h m e n t a n d r e g re ss io n a n d g r ie v o u s 

t r o u b le ; .. .S o , k n o w in g w h ic h to  th e v e ry m a r

r o w  o f  h is b o n e s , S e th E rw in h a d to  p re a c h 

h is se rm o n !1 1

W h ile h is fa m ily  c o n n e c tio n s p ro te c t h im  

f ro m  p h y s ic a l v io le n c e , h e lo se s m o st o f  h is c o n

g re g a tio n . H is c o m m itm e n t to ra c ia l ju s tic e 

c o n tin u e s , h o w e v e r, a s h e w o rk s w ith  b la c k c iv i l  

r ig h ts a c tiv is ts to se c u re th e sc h o o l b o a rd’ s 

c o m p lia n c e w ith  th e d e se g re g a tio n d e c is io n .

B la c k p ro ta g o n is ts o c c u p y c e n te r s ta g e in  

m a n y o th e r w o rk s . L u c y  D a n ie ls’ s C a le b . M v  

S o n (1 9 5 6 ) d e sc r ib e s th e d iv is iv e e f fe c ts o f  

B ro w n u p o n a n A fro -A m e r ic a n w o rk in g -c la ss 

fa m ily  in  N o rth C a ro lin a . T o th e c h ild re n o f  

A sa a n d E ff ie  B la k e , th e W a rre n C o u rt’ s ru l in g  

m e a n s a n e n d to  a ll fo rm s o f  ra c ia l in e q u a lity . 

C a le b , th e e ld e s t so n , o rg a n iz e s a g ro u p o f  

y o u n g m ili ta n ts in  im m e d ia te re sp o n se to  B ro w n . 

“ W e g o t a r ig h t to a ll th e se th in g s ,”  h e te l ls 

th e m .

W e a lw a y s h a d a  r ig h t. B u t n o w th e y’s a  

la w . N o w  th e y g o tta l iv e  u p  t ’  w h a t th e y a lw a y s 

sa y ... .W e g o tta g iv e ’e m a c h a n c e t ’  d o i t ,  

th o u g h . I f  th e y d o n’ t , w e’ l l  m a k e ’e m , b u t w e 

g o tta g iv e ’e m t im e ... .1 2

W h e n so m e g a n g m e m b e rs g ro w  re s tiv e d e sp ite 

C a le b’ s p le a s fo r  p a tie n c e a n d n o n -v io le n c e , 

h e a g re e s to  s ta r t d a tin g a w h ite g ir l  a s a d e f ia n t 

d e m o n stra tio n o f  e q u a lity . N e w s o f  h is a c tio n 

sp li ts th e b la c k c o m m u n ity a n d e m b itte rs re la

t io n s w ith in  h is fa m ily . H is fa th e r , a c o n v e n

t io n a l m a n w h o h a s lo n g a c c e p te d h is p la c e 

w ith in  a c a s te sy s te m , v o w s to s to p h im  f ro m  

d isg ra c in g th e fa m ily  n a m e :

A  w h ite w o m a n L .A l l h is l i fe  h e b e e n to l ’  

‘ w h ite’s w h ite a n d b la c k’s b la c k .’  A n ’  n o w 

w id  h is b ig  id e a s ‘b o u t e q u a l i ty , h e d o n e la id  

d o w n th e m o s t im p o h ta n t la w s h e e v a h le a rn t.1 3

W h e n C a le b f lo u ts h is fa th e r’ s a u th o r ity , A sa 

g o e s in  se a rc h o f  h im  w ith  a sh o tg u n , a n d k il ls  

h im  a s h e a p p ro a c h e s w ith  h is b lo n d e g ir l f r ie n d .

B y  th e 1 9 6 0 s th e in a b il i ty o f th e fe d e ra l 

c o u rts to  e n fo rc e th e ir d e c is io n s-a c h a ra c te r is

t ic  o r ig in a lly  n o te d b y  H a m ilto n -h a d b e c o m e a 

su b je c t o f sa tir ic a l c o m m e n ta ry . L a n g s to n 

H u g h e s , th e n o te d A fro -A m e r ic a n w rite r , a d

v e rte d to  th e p ro b le m se v e ra l t im e s in  h is p o p u

la r n e w sp a p e r sk e tc h e s fe a tu r in g Je sse B . S im p le , 

th e h o m e sp u n H a rle m p h ilo so p h e r. In  “ A  

R u d e A w a k e n in g ,”  Je sse d re a m s th a t th e ra c e s 

h a v e e x c h a n g e d p o s it io n , so th a t a b la c k S u

p re m e C o u rt is n o w  try in g to p ro te c t th e c iv i l  

r ig h ts o f  w h ite l i t ig a n ts , w ith  th e sa m e in fu r ia t

in g  d e la y s :

W h a t is  g e tt in g in to  w h ite fo lk s s in c e C h ie f

J u s t ic e T h u rg o o d M a rsh a l lh a n d e d d o w n th a t
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la s t d e c re e f r o m th e S u p re m e C o u r t b e n c h 

g ra n t in g e v e ry b o d y th e r ig h t to  f i le  a n o th e r 

su it to  g e t th e ir  r ig h ts? D o n ’ t  th e y w a n t to  g o 

th ro u g h th e o rd e r ly p ro c e ss o f  th e c o u r ts a n d 

su e a n d f i le  u n t i l  th e y g e t to  b e o ld  m e n a n d 

w o m e n s?

I f  a t f i r s t  y o u d o n’ t  su c c e e d , f i le  a n d f i le  

a g a in , I  sa y . W h ite fo lk s , th e se th in g s ta k e 

t im e . D o n ’ t  r u sh in to  in te g ra t io n w ith o u t p re p a

r a t io n . J u s t b e c a u se a  h a n d fu l o f  o ld  N e g ro e s 

w e a r in g r o b e s in  th e S u p re m e C o u r t sa y s y o u r 

r ig h ts a re c o n s t i tu t io n a l , i t  d o e s n o t m e a n 

th e y a re in s t i tu t io n a l . O u r  g re a t in s t i tu t io n s 

l ik e th e U n iv e r s i ty o f  J e ffe r so n L e e b e lo n g to  

u s , a n d n o t e v e n w ith  a l l  d e l ib e ra te sp e e d d o 

w e in te n d to  c o n s t i tu t io n a l ize th e in s t i tu t io n

a l iza t io n o f  o u r  in s t i tu t io n s .1 4

A s th e le a d e rs o f  th e c iv i l  r ig h ts m o v e m e n t 

lo o k e d in c re a s in g ly to  C o n g re ss a n d th e e x e c u

t iv e b ra n c h fo r  a ss is ta n c e , n o v e lis ts p la y e d d o w n 

th e ro le o f  c o u rts in  d e sc r ib in g th e la te r p h a se s 

o f th e s tru g g le . Y e t th e B ro w n d e c is io n re -aZYXWVUTSRQPONMLKJIHGFEDCBA

P r o m in e n t  b la c k  w r ite r  L a n g s to n  H u g h e s  in v e n te d  a  h u 

m o r o u s c h a r a c te r , J e s s e B . S im p le , to  m a k e s a t ir ic a l 

s o c ia l c o m m e n ta r y . I n  o n e  n e w s p a p e r  s k e tc h , S im p le  

d r e a m s th a t th e r a c e s h a v e e x c h a n g e d p o s it io n , th a t  

T h u r g o o d  M a r s h a ll (b e lo w ) is C h ie f  J u s t ic e , a n d  th a t  

w h ite s  m u s t p e t it io n  th e  C o u r t fo r  th e ir  r ig h ts .

m a in e d a n im p o rta n t l i te ra ry sy m b o l-a re fe r

e n c e p o in t th a t le g it im iz e d a ll  su b se q u e n t s te p s 

to w a rd ra c ia l e q u a lity . In  h is re p re se n ta tiv e 

n o v e l ‘S ip p i (1 9 6 7 ), w h ic h c h ro n ic le s th e in 

c re a s in g ly v io le n t c o n fro n ta tio n s b e tw e e n w h ite 

a n d b la c k M iss iss ip p ia n s in th e 1 9 6 0 s , Jo h n 

O liv e r K il le n s b e g in s b y  i l lu s tra tin g th e c o rro

s iv e e f fe c t o f  B ro w n u p o n tra d it io n a l c la ss re la

t io n sh ip s . W h e n Je sse C h a n e y , a b la c k sh a re

c ro p p e r, f irs t h e a rs o f th e d e c is io n , h e s to p s 

p ic k in g c o tto n a n d ru n s to th e h o u se o f h is 

p a te rn a lis t ic e m p lo y e r, C h a r le s W a k e f ie ld :

‘ T h e S u p re m e C o u r t d o n e s p o k e !’ J e sse 

sh o u te d , l ik e h e h a d ju s t g o t th a t o ld - t im e 

r e l ig io n a n d h is so u l h a d b e e n c o n v e r te d . 

‘A in ’ t g o in g a ro u n d to th e b a c k d o o r n o 

m o re ... . A n d a n o th e r th in g— a in ’ t n o m o re 

c a l l in g y o u M is te r C h a r l ie . Y o u ju s t C h a r le s 

f r o m  h e re o n in . ’ 1 5

C h a n e y tra n sm its h is se n se o f  e m p o w e rm e n t to  

h is so n , C h a r le s O th e llo , th e h e ro o f  th e s to ry , 

w h o b e c o m e s a n im p o rta n t c iv i l  r ig h ts le a d e r in  

th e 1 9 6 0 s .

B ro w n s im ila r ly e n c o u ra g e s A fro -A m e r i

c a n s to  c la im  th e ir c o n s titu t io n a l r ig h ts in  N to z a k e 

S h a n g e’ s B e tse y B ro w n (1 9 8 5 ). “ T h e t im e h a s 

c o m e fo r  u s to  d o so m e th in g a b o u t o u r se c o n d - 

c la ss c it iz e n sh ip , a n d th is se p a ra te b u t e q u a l 

tra v e s ty w e c a ll o u r l iv e s ,”  G re e r B ro w n , a b la c k 

p h y s ic ia n , te l ls h is te e n a g e d d a u g h te r B e tse y 

a n d h is o th e r c h ild re n .1 6 A s h e p re p a re s th e m 

to  p a rtic ip a te in  c iv i l  r ig h ts d e m o n stra tio n s a n d 

to  b e c o m e th e f irs t m in o r ity  s tu d e n ts in  th e a ll-  

w h ite p u b lic sc h o o ls o f  S t. L o u is , h e c o n s ta n tly 

re m in d s th e m o f  th e W a rre n C o u rt’ s p ro n o u n c e

m e n t th a t in te g ra tio n is th e la w . L e d b y  B e tse y , 

th e c h ild re n m a rc h o f f  to  th e ir f irs t d a y o f  in te

g ra te d c la sse s , c h a n tin g

A ll  th e y c a n sa y is i t ’s th e la w

A ll  th e y c a n sa y is i t ’s th e la w

D o  th e y d o i t?  D o  th e y d o i t?

N a w .1 7

W h ile a ll c iv i l  r ig h ts f ic t io n  p o rtra y e d th e 

C o u rt in H a m ilto n ia n te rm s a s a w ise a n d 

im p a rtia l tr ib u n a l, so m e w rite rs a lso in tro d u c e d 

th e c o u n te r im a g e o f  a n o p p re ss iv e fe d e ra l ju d i

c ia ry , w h ic h th e o p p o n e n ts o f  B ro w n u se d a s a n 

id e o lo g ic a l ra l ly in g  p o in t. T h e C o u rt’ s in te g ra
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t io n o rd e r “ is je s t th e s ta r t o f  th e n ig g e r-N e w 

Y o rk  Je w p la n fo r  g itt in  th e ir h a n d s o n th e fa ir  

b o d ie s o f  o u r S o u th e rn w h ite w o m e n ,”  a sse rts a 

sp e a k e r a t a K u  K Iu x  K ia n  ra l ly  in  B e n H a a s’ s 

L o o k  A w a v . L o o k  A w a y  (1 9 6 4 ). F ro m ra c ia l ly 

m ix e d c la ssro o m s i t  is b u t a s te p to  m o re in t i 

m a te fo rm s o f  so c ia l e q u a lity th a t w il l  e n d b y  

tra n s fo rm in g th e S o u th in to a m o n g re liz e d 

d e m o c ra c y . S tr ip p e d b y  ju d ic ia l f ia t o f th e ir 

p o lic e p o w e rs u n d e r th e T e n th A m e n d m e n t, 

th e S o u th e rn s ta te s w il l  a g a in su c c u m b to  fe d

e ra l ty ra n n y , a s in  th e R e c o n s tru c tio n e ra . O n ly  

a re v ita l iz e d K ia n , th e sp e a k e r w a rn s , c a n sa v e 

th e S o u th f ro m  “ th e d ir ty  N e w  Y o rk  C o m m u

n is t Je w s a n d th e C o m m u n is ts in  W a sh in g to n 

a n d th e Je w C o u rt w ith  i ts F ra n k fu r te rs a n d i ts 

W a rre n s a n d i ts tra ito rs l ik e  H u g o B la c k th a t 

u se d to  b e a K la n sm a n h im se lf .” 1 8

O th e r n o v e lis ts ra n g c h a n g e s u p o n th is th e m e 

o f  ju d ic ia l c o n sp ira c y a n d su b v e rs io n . Je sse 

H il l  F o rd , in  T h e L ib e ra tio n o f  L o rd B y ro n 

Jo n e s (1 9 6 5 ). d e sc r ib e s a m e e tin g o f  th e b la c k - 

sh ir te d C itiz e n s g ro u p , w h o se p re s id e n t a n

n o u n c e s th a t th e d u e s w il l  h e lp p a y fo rTSRQPONMLKJIHGFEDCBA

sc ie n t i f ic s tu d ie s o f  th e n ig g e r b e c a u se i t  h a s 

g o t to  b e p ro v e d to  so m e p e o p le sc ie n t i f ic a l ly 

th a t th e n ig g e r is  th e in fe r io r  r a c e h e is b e fo re 

w e c a n e ith e r g e t th e S u p re m e C o u r t im 

p e a c h e d o r  r e v e r se d . I t  d o n’ t  m a tte rw h ic h w e 

d o  a n d w e a re  g o in g to  d o  o n e o r  th e o th e r .1 9

A lth o u g h su c h in f la m m a to ry h a ra n g u e s g e n e r

a lly  le a d to  te rro r is t a ssa u lts u p o n b la c k s , th e y 

m a y a lso p ro v o k e a c ts o f  sy m b o lic v io le n c e d i

re c te d a g a in s t th e C o u rt i tse lf , a s in  th is sc e n e 

f ro m  L isa A lth e r’ s O rig in a l S in s (1 9 8 1 ):

A  y o u n g b o y s i t t in g o n a n o ld e r m a n’s 

sh o u ld e r s th re w a  r o p e o v e r a n e lm b ra n c h . 

H e f i t te d th e n o o se a ro u n d th e n e c k o f a  

d u m m y w e a r in g a s ig n r e a d in g “  ‘J u s t ic e’ E a r l 

W a r re n . ”  T h e c ro w d fe l l  s i le n t, w a tc h in g . T h e 

d u m m y d a n g le d a n d tw is te d in  th e d u sk . T h e 

b o y d u m p e d k e ro se n e o n  i t  a n d h e ld a  m a tc h 

to  i t . A s i t  w a s e n v e lo p e d in  le a p in g f la m e s , 

th e c ro w d h o w le d .2 0

W h ile  l i te ra ry w o rk s re f le c te d ~ a n d e x p lo ite d - 

th e c o n tro v e rsy e n g e n d e re d b y  B ro w n, n o  w rite r 

u se d a f ic t io n a l fo rm a t to a tta c k th e C o u rt’ s 

c iv i l  r ig h ts d e c is io n s . T h e s itu a tio n w a s q u ite

d if fe re n t, h o w e v e r, w ith  re sp e c t to issu e s o f  

c r im in a l ju s tic e .aZYXWVUTSRQPONMLKJIHGFEDCBA

C R I M I N A L  J U S T I C E  A N D  T H E  C O U R T

In  th e 1 9 6 0 s th e W a rre n C o u rt h a n d e d d o w n 

a se r ie s o f  la n d m a rk d e c is io n s th a t n a tio n a liz e d 

th e p ro c e d u ra l r ig h ts o f  d e fe n d a n ts in  c r im in a l 

c a se s .2 1 C o m m e n ta to rs , lo o k in g a t th e n e w 

ru le s g o v e rn in g i l le g a lly  se iz e d e v id e n c e , se lf

in c r im in a tio n , a n d a c c e ss to  le g a l c o u n se l, sp o k e 

o f  th e m a s c re a tin g a “ d u e p ro c e ss re v o lu tio n .”  

L a w  e n fo rc e m e n t o f f ic ia ls in  tu rn c h a rg e d th a t 

su c h d e c is io n s “ h a n d c u f fe d”  th e p o lic e a n d 

“ c o d d le d”  c r im in a ls . C rim e c o n tro l b e c a m e a 

m a jo r issu e in  th e p re s id e n tia l e le c tio n o f  1 9 6 8 , 

a s R e p u b lic a n c a n d id a te R ic h a rd N ix o n a t

ta c k e d th e C o u rt fo r  i ts e x c e ss iv e le n ie n c y to w a rd 

la w b re a k e rs .

C re a tiv e w rite rs p la y e d u p o n p o p u la r fe a rs 

o f  im p e n d in g a n a rc h y in  th e ir g e n e ra lly n e g a

t iv e tre a tm e n t o f  th e C o u rt’ s c r im in a l ju s tic e 

ru l in g s . T y p ic a l w a s Jo se p h W a m b a u g h’ s b e s t

se ll in g n o v e l, T h e N e w  C e n tu r io n s (1 9 7 0 ), w h ic h 

p re se n ts th e p o lic e a s “ c iv i l iz a tio n ’ s”  la s t l in e  o f  

d e fe n se a g a in s t th e b a rb a r ic h o rd e s o f  th e n a

t io n ’ s g h e tto s . In  tra c in g th e p a ra lle l c a re e rs o f  

th re e y o u n g L o s A n g e le s p o lic e m e n , W a m - 

b a u g h re p e a te d ly c o n tra s ts th e ir f irs th a n d k n o w l

e d g e o f  c r im in a ls w ith  th e e rro n e o u s id e a s o f  

th e g e n e ra l p u b lic , in c lu d in g S u p re m e C o u rt 

Ju s tic e s . “ ... [ I ]  t  so m e tim e s se e m s to  p o lic e m e n 

th a t th e c o u rt is ly in g  in  w a it fo r  b a d c a se s l ik e  

M a p p v e rsu s O h io so th e y c a n re s tr ic t p o lic e 

p o w e r a l i t t le  m o re ,”  o b se rv e s a c r im in a l la w  

in s tru c to r a t th e p o lic e a c a d e m y .

Y o u’r e  g o in g to  b e u p se t, c o n fu se d , a n d 

g e n e ra l ly p isse d o ff m o s t o f th e t im e , a n d 

y o u’ r e g o in g to h e a r lo c k e r r o o m b itc h in g 

a b o u t th e fa c t th a t m o s t la n d m a rk d e c is io n s 

a re f iv e to  fo u r , a n d h o w  c a n a  w o r ia n g c o p b e 

e x p e c te d to  m a k e a  su d d e n d e c is io n in  th e 

h e a t o f  c o m b a t a n d th e n b e se c o n d -g u e sse d 

b y th e V e s ta l V irg in s o f  th e P o to m a c ... .2 2

W ith in  a y e a r a f te r h is g ra d u a tio n , o n e o f  W a m

b a u g h’ s p ro ta g o n is ts d e c id e s to  c o m m it p e r ju ry 

in  a ll  fu tu re s to p -a n d -se a rc h s itu a tio n s , so th a t 

“ h e w o u ld n e v e r lo se a n o th e r c a se th a t h in g e d 

o n a w o rd , in n u e n d o , o r in te rp re ta tio n o f  a n 

a c tio n b y  a b la c k -ro b e d id e a lis t w h o h a d n e v e r
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d o n e p o lic e w o rk .” 2 3 W rite rs o f  d e te c tiv e f ic 

t io n— a g e n re k n o w n fo r i ts n o -n o n se n se a p

p ro a c h to c r im e f ig h tin g— to o k a s im ila r ly d is

d a in fu l v ie w  o f th e C o u rt’ s e f fo r ts to p ro te c t 

d e fe n d a n ts’  r ig h ts . “ S c re w th e M ira n d a o r th e 

E sc o b e d o d e c is io n s ,”  g ro w ls th e to u g h e x -c o p 

G ill ia n B u rk e in M ic k e y S p il la n e’ s T h e L a s t 

C o p O u t (1 9 7 3 ). a s h e p re p a re s to h u n t d o w n 

a n d d e s tro y a p o w e rfu l M o b f ig u re .2 4 H a rd - 

b o ile d d e te c tiv e s h a v e a lw a y s o p e ra te d o n th e 

f r in g e s o f  th e c r im in a l ju s tic e sy s te m , o f  c o u rse , 

a n d th e ir p e n c h a n t fo r  v ig i la n te a c tio n lo n g a n

te d a te s th e e ra o f  th e W a rre n C o u rt.2 5 M o re 

n o te w o rth y h a s b e e n a te n d e n c y in  re c e n t f ic 

t io n  to  p o rtra y th e a ttra c tiv e n e ss o f  v ig i la n tism 

fo r la w y e rs a n d ju d g e s o p p o se d to th e C o u rt’ s 

c r im in a l ju s tic e ru l in g s .

“ I  ju s t a c h ie v e d f re e d o m fo r a m u rd e re r ,”  

la m e n ts a b r i l l ia n t d e fe n se a tto rn e y in  M itc h e ll 

B e n jo y a’ s F in a l Ju d g m e n t (1 9 7 8 ).TSRQPONMLKJIHGFEDCBA

A m a n is  f r e e , w a lk in g th e s tr e e ts , b e c a u se

o f m e a n d a  s y s te m . W e fu n c t io n to g e th e r , th e 

sy s te m a n d I , in d isp e n sa b le to  e a c h o th e r to  

se t m u rd e re r s f r e e . D o  y o u k n o w th e m a g n i

tu d e o f c u lp a b i l i ty fo r  m e in h e re n t in  th a t 

m a r r ia g e ?2 6

T o  a ssu a g e h is g u ilt , th e a tto rn e y a ssu m e s th e 

ro le o f  e x e c u tio n e r, e m p lo y in g a n u n d e rw o r ld 

f ig u re to k il l  h is m o st u n sa v o ry c lie n ts in  th e 

n a m e o f  “ ju s tic e .”  S im ila r ly , in  th e h it m o v ie 

T h e S ta r C h a m b e r (1 9 8 3 ), a g ro u p o f  d isg ru n tle d 

tr ia l  ju d g e s fo rm s a se c re t so c ie ty to  p lo t th e a s

sa ss in a tio n o f d a n g e ro u s c r im in a ls th e y h a v e 

b e e n fo rc e d to  re le a se b e c a u se o f  th e “ te c h n i

c a li t ie s”  a sso c ia te d w ith  th e d u e p ro c e ss re v o lu

t io n . (T h e te rm “ M ira n d iz e”  c ro p s u p re p e a t

e d ly in  th e sc re e n p la y a s a p e jo ra tiv e .)

T h e g ro w th o f  th e v ic t im s’  r ig h ts m o v e m e n t 

in  th e 1 9 8 0 s a d d e d to  th is c h o ru s o f  l i te ra ry c r it i 

c ism . In  R ic h a rd S p e ig h t’ s D e sp e ra te Ju s tic e 

(1 9 8 7 ), th e k il le r  o f a y o u n g g ir l  b lu r ts o u t a 

c o n fe ss io n to  th e p o lic e , w h o h a v e e n te re d h isaZYXWVUTSRQPONMLKJIHGFEDCBA

T h e  W a r r e n  C o u r t ’s  e f fo r ts  to  p r o te c t th e  r ig h ts  o f  th o s e  a c c u s e d  o f  c r im e s  c a m e  u n d e r  c r it ic is m  in  p o p u la r  l i t e r a tu r e . 

P o lic e m e n  c o m p la in e d a b o u t  th e  UTSRQPONMLKJIHGFEDCBAM iranda d e c is io n , d e fe n s e  a t to r n e y s  w o r r ie d  a b o u t le t t in g  m u r d e r e r s  g o  fr e e , a n d  

o r d in a r y  c it iz e n s  e x p r e s s e d  a n g e r  a t  s e e in g  c r im in a ls  r e le a s e d  o n  te c h n ic a lit ie s . S o m e  a u th o r s  d id  a c k n o w le d g e  th a t

th e  W a r r e n  C o u r t  h a d  d e m o c r a t iz e d  th e  a d m in is tr a t io n  o f  ju s t ic e , g iv in g  d e fe n d a n ts g r e a te r  a c c e s s  to  a  fa ir  tr ia l , s u c h  

a s  th e  o n e  d e p ic te d  in  th is  1 9 6 4  p a in t in g  b y  T h o m a s H a r t  B e n to n .
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a p a rtm e n t w ith o u t a w a rra n t. L a te r h e re g a in s 

h is n e rv e , a n d d e m o n stra te s “ a n u n c a n n y a w a re

n e ss o f  th e l im its th a t th e la w  p la c e d o n h is 

in te rro g a to rs , a lm o s t d a r in g th e m to  g o to o fa r 

a n d d o to o m u c h .” 2 7 W h e n th e tr ia l ju d g e 

re fu se s to  a d m it th e c o n fe ss io n in to e v id e n c e , 

th e v ic t im ’ s p a re n ts a re a p p a lle d :TSRQPONMLKJIHGFEDCBA

A ll  o f th e d e c is io n s , b ig  a n d sm a l l , h a d 

se e m e d to  th e m to  b e b a se d o n w h a t w a s fa ir ’  

to th e d e fe n d a n t, n o t o n w h a t w a s r ig h t.. . . 

L ik e m a n y o th e r v ic t im s o f  c r im e , l ik e  th o u

sa n d s b e fo re th e m w h o h a d b e e n b u rd e n e d 

w ith t r a g e d y o n ly to  f in d  th e ir t r a g e d y c o m

p o u n d e d in  th e c o u r tr o o m , th e y w e re r a p id ly 

lo s in g fa i th  in  th e sy s te m .2 8

A fte r  th e ju ry  re tu rn s a v e rd ic t o f  “ n o t g u ilty , b y  

re a so n o f  in sa n ity ,”  th e d is tra u g h t m o th e r o f  

th e m u rd e re d g ir l  p u lls a p is to l f ro m  h e r h a n d

b a g a n d k il ls  th e d e fe n d a n t.

A  c o m p a ra b le q u e s t fo r re tr ib u tiv e ju s tic e 

a f fe c ts e v e n th e S u p re m e C o u rt in  A lle n  D ru ry ’ s 

n o v e l D e c is io n (1 9 8 3 ). H e re a n e w ly a p p o in te d 

l ib e ra l Ju s tic e re v e rse s p o s it io n a n d v o te s to  

w a te r d o w n th e M ira n d a h o ld in g in a c a se 

in v o lv in g  th e c o n v ic te d k il le r  o f  h is o n ly  d a u g h

te r . T h e c o n se rv a tiv e te m p e r o f  th e R e a g a n 

y e a rs a p p e a rs a s w e ll in  th e a rg u m e n t o f  a n

o th e r Ju s tic e d u r in g th e c o n fe re n c e p re c e d in g 

th e a n n o u n c e m e n t o f  th e d e c is io n :

W h ic h is  th e g re a te r g o o d , th e ‘r ig h ts’ o f a n 

in d iv id u a l w h o c a re s n o th in g fo r la w o r  h u m a n 

l i fe  a n d  h a s b y  h is o w n d e l ib e ra te a c t fo r fe i te d 

a l l  c la im  to  c h a r i ty , o r  th e g o o d o f  th e so c ie ty 

w h ic h h a s a lr e a d y su ffe re d d e e p ly f r o m  h is 

tw is te d e v i l , a n d c o u ld s u f fe r m u c h m o re i f  

sw if t a n d f in a l p u n ish m e n t is  n o t v is i te d u p o n 

h im ?. . . I t  is t im e , I  th in k , to  fo rg e t th e p re

c io u s n ic e t ie s o f th e la w , th e e x tr e m e s tr a in in g 

a fte r g n a ts th a t h a s p la g u e d o u r ju r isp ru d e n c e 

in  th e se r e c e n t d e c a d e s , th e g e n e ra l e m p h a s is 

o n  fu r th e r p u n ish in g th e v ic t im  b y le t t in g th e 

c r im in a l e ith e r g o  f r e e a lto g e th e r o r  e sc a p e 

w ith  c h a s t ise m e n t th a t is  n o t o n ly in a d e q u a te 

b u t is , in  a  g r im , g fta s t ly so r t o f  w a y , o u tr ig h t 

la u g h a b le .2 9

C o u n te r in g th e se n e g a tiv e a sse ssm e n ts o f  

th e d u e p ro c e ss re v o lu tio n a re a fe w  w o rk s th a t 

p ra ise th e W a rre n C o u rt fo r  d e m o c ra tiz in g th e

a d m in is tra tio n o f  ju s tic e . T h e se a u th o rs a re 

sy m p a th e tic to th e p lig h t o f  m in o r ity a n d lo w -  

in c o m e d e fe n d a n ts , w h o se le g a l r ig h ts w e re 

o f te n ig n o re d b y  p o lic e a n d p ro se c u to rs in  th e 

p re -W a rre n y e a rs . T h e h e ro o f  D e a n C o ff in ’ s 

U n d e r th e R o b e (1 9 7 0 ) is a c o m p a ss io n a te 

tra f f ic  c o u rt ju d g e w h o sh a re s th e e g a lita r ia n 

sp ir i t b e h in d th e C o u rt’ s ru l in g s , a n d tra n s

fo rm s h is o w n c o u rtro o m in to a sh o w c a se fo r  

th e e q u a l tre a tm e n t o f  a ll d e fe n d a n ts , re g a rd

le ss o f  ra c e o r w e a lth . In  w o rd s th a t m ig h t h a v e 

b e e n l i f te d  f ro m  W a rre n’ s o p in io n in  M ira n d a  v . 

A r izo n a , h e le c tu re s a n i ra te p o lic e c h ie f :

[Y ]o u  fo rg e t th a t a n in d iv id u a l fa c in g a  

p o l ic e m a n o n a n y k in d  o f c h a rg e d o e sn’ t  fa c e 

h im  o n a  m a n - to -m a n b a s is . N o , s ir . T h e re’s 

a  lo t o f a u th o r i ty in  th a t u n ifo rm . T h e S u

p re m e C o u r t h a s b e e n t r y in g to  p ro te c t th e 

r ig h ts o f  d e fe n d a n ts a g a in s t c h a rg e s b y  p o l ic e 

w h o , b y th e v e ry n a tu re o f  th e ir o ff ic e , h a v e 

m o re a u th o r i ty th a n d e fe n d a n ts , e sp e c ia l ly 

th o se d e fe n d a n ts w ith o u t a  la w y e r a n d w ith 

o u t k n o w le d g e o f th e ir r ig h ts , o r  o f th e le g a l 

p ro c e sse s .3 0

A  s im ila r c o n c e rn fo r  p ro te c tin g th e r ig h ts 

o f  th e d isa d v a n ta g e d m o tiv a te s th e I ta l ia n -A m e r i

c a n d e fe n se a tto rn e y w h o is th e p ro ta g o n is t o f  

Jo h n N ic h o la s Ia n n u z z i’ s C o u rth o u se (1 9 7 5 ). 

“ R e sp e c t fo r  th e la w  s ta r ts in  th e c o u rtro o m ,”  

h e o b se rv e s :

W e c a n n o t p o ss ib ly e x p e c t r e sp e c t fo r  th e 

la w  i f  th e sy s te m s in g le s o u t c e r ta in in d iv id u - 

a ls -p e rh a p s p o w e r fu l o r  w e a lth y— a n d g iv e s 

th e m sp e c ia l c o n s id e ra t io n m e re ly b e c a u se 

th e y’ v e g o t c o n n e c t io n s .3 1

In  a n in te re s tin g v a r ia tio n o n W a m b a u g h’ s a r

g u m e n t fo r th e in tu it iv e k n o w le d g e o f  p o lic e

m e n , h e a lso in s is ts th a t d e fe n se la w y e rs a re th e 

o n ly  p e rso n s in  a h ig h ly  b u re a u c ra tiz e d sy s te m 

w h o re a lly u n d e rs ta n d d e fe n d a n ts a s h u m a n 

b e in g s , n o t “ ju s t in d ic tm e n t n u m b e rs .”

In  c o n tra s t to th e l i te ra tu re o f  c iv i l  r ig h ts 

a n d c r im in a l ju s tic e , a th ird c a te g o ry o f  w o rk s 

p ro v id e s a m o re b a la n c e d p e rsp e c tiv e o n th e 

C o u rt b y  ta k in g re a d e rs in s id e th e in s ti tu t io n 

fo r  a f irs th a n d v ie w  o f  th e p ro c e ss o f  a d ju d ic a

t io n .
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T H E  C O U R T  A S  L I T E R A R Y  A R T I F A C T

A n d re w T u lly ’ s S u p re m e C o u rt (1 9 6 3 ) w a s 

th e f irs t fu l l- le n g th tre a tm e n t o f  th e h ig h b e n c h 

in  A m e ric a n f ic t io n . I ts p u b lic a tio n s ig n a le d 

th a t th e C o u rt a s a p o lit ic a l in s ti tu t io n h a d 

f in a l ly  b e g u n to  m a k e a n im p re ss io n u p o n th e 

p o p u la r im a g in a tio n c o m p a ra b le to  th a t o f  C o n

g re ss a n d th e P re s id e n c y . S e v e ra l fa c to rs h e lp 

to e x p la in h o w c re a tiv e w rite rs b y th e e a r ly 

1 9 6 0 s c o u ld a n tic ip a te a p ro f ita b le m a rk e t fo r  

f ic t io n  a b o u t th e Ju s tic e s a n d th e ir w o rk : (1 ) 

T h e W a rre n C o u rt’ s re c e n t d e c is io n s in  su c h 

a re a s a s ra c e re la tio n s a n d th e r ig h ts o f  a lle g e d 

C o m m u n is t su b v e rs iv e s h a d g e n e ra te d a p o lit i 

c a l b a c k la sh th a t in c lu d e d C o n g re ss io n a l e f

fo r ts to  l im it  th e C o u rt’ s p o w e r a n d g ra ss-ro o ts 

d e m a n d s fo r  th e im p e a c h m e n t o f  C h ie f Ju s tic e 

W a rre n . T h e n ig h tly n e w s o n te le v is io n fa m il

ia r iz e d a n a tio n a l a u d ie n c e w ith  th e se a ssa u lts 

u p o n th e C o u rt. (2 ) C e rta in a d v a n c e s in  th e a rt 

o f  ju d ic ia l b io g ra p h y e n h a n c e d th e a ttra c tiv e

n e ss o f  th e C o u rt a s a l i te ra ry su b je c t. T h e re

m a rk a b le su c c e ss o f  C a th e r in e D rin k e r B o w e n’ s 

s tu d y o f  O liv e r W e n d e ll H o lm e s, Jr .-A  Y a n

k e e f ro m  O ly m p u s (1 9 4 4 )-su g g e s te d th a t re a d

e rs m ig h t re sp o n d w ith  s im ila r e n th u s ia sm to  a 

g o ss ip y s to ry a b o u t a c o lo r fu l f ic t i t io u s Ju s tic e . 

(3 ) W rite rs h a d a c c e ss to  n e w sc h o la r ly w o rk s , 

in c lu d in g A lp h e u s T h o m a s M a so n’ s a w a rd

w in n in g H a rla n F isk e S to n e : P il la r o f  th e L a w  

(1 9 5 6 ), th a t p ro v id e d f re sh in s ig h ts in to th e 

w o rk  ro u tin e o f  th e Ju s tic e s a n d th e p ro c e ss o f  

c o lle c tiv e d e c is io n -m a k in g .

In  a n y e v e n t, T u lly ’ s g a m b le p a id o f f . S u

p re m e C o u rt b e c a m e a p o p u la r b o o k c lu b se

le c tio n a n d a n e x a m p le fo r la te r a u th o rs w h o 

w ish e d to  ta k e th e ir re a d e rs in s id e th e w a lls o f  

th e Ju s tic e s’  “ m a rb le p a la c e .”  S in c e 1 9 6 3 e ig h t 

n o ta b le w o rk s o f  f ic t io n  h a v e a p p e a re d th a t e x

a m in e a t le n g th th e in te rn a l a n d e x te rn a l p re s

su re s o p e ra tin g u p o n th e C o u rt. S ix  o f  th e m a re 

n o v e ls : W ill ia m  W o o lfo lk ’ s O p in io n o f  th e C o u rt 

(1 9 6 6 ); H e n ry D e n k e r’ s A  P la c e fo r  th e M ig h ty  

(1 9 7 3 ); W a lte r F . M u rp h y’ s T h e V ic a r o f  C h ris t 

(1 9 7 9 ); W ill ia m  J . C o u g h lin’ s N o  M o re D re a m s 

(1 9 8 2 ); M a rg a re t T ru m a n’ s M u rd e r in th e 

S u p re m e C o u rt (1 9 8 2 ); a n d A lle n  D ru ry ’ s D e

c is io n 0  9 8 3 1 . T w o  p la y s ro u n d o u t th e l is t: Ja y 

B ro a d’ s A  C o n f l ic t o f  In te re s t (1 9 7 2 ) a n d Je r

J e r o m e  L a w r e n c e  a n d  R o b e r t E . L e e ’s 1 9 7 8  p la y  a b o u t  th e  f ir s t fe m a le  S u p r e m e  C o u r t  J u s t ic e , F ir s t M o n d a y  in  O c 

to b e r , w a s  m a d e  in to  a  m o v ie  in  1 9 8 1 . T h is  s t i l l s h o w s  a c tr e s s  J il l  C la y b u r g h  b e in g  w e lc o m e d  to  th e  C o u r t  b y  B a r n a r d  

H u g h e s , th e a c to r w h o  p la y e d  th e  C h ie f  J u s t ic e  o f  th e  U n ite d  S ta te s .
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o m e L a w re n c e a n d R o b e rt E . L e e’ s F irs t 

M o n d a y in  O c to b e r (1 9 7 8 ), w h ic h e n jo y e d a 

se c o n d l i fe  a s a 1 9 8 1 m o v ie .

C o lle c tiv e ly , th e se w o rk s te n d to fo l lo w  a 

c o m m o n fo rm a t: A  n e w  Ju s tic e is a p p o in te d to  

th e C o u rt. H e (o r sh e ) m e e ts th e b re th re n , 

e a c h o f  w h o m  e x p re sse s a c le a r ly a rtic u la te d ju 

r is t ic  p h ilo so p h y a n d d isp la y s so m e d is tin g u ish

in g p e rso n a l e c c e n tr ic ity . T h e p h y s ic a l a n d 

in te l le c tu a l tra its o f  l iv in g  Ju s tic e s a re c a re fu l ly 

sc ra m b le d , so th a t re c o g n iz a b le l ib e ra ls c o m e 

o u t so u n d in g l ik e  c o n se rv a tiv e s , a n d v ic e -v e rsa . 

T h e n e w a p p o in te e f in d s h im se lf /h e rse lf im 

m e rse d a t o n c e in  a se r ie s o f  d ra m a tic c a se s . 

T h e se g e n e ra lly in v o lv e re c e n t c iv i l  r ig h ts issu e s 

th a t h a v e b e e n w id e ly d isc u sse d in  th e m e d ia . 

A fte r  h e a r in g o ra l a rg u m e n t, th e Ju s tic e s d e lib

e ra te g ra v e ly , e v e n p o rte n to u s ly , w ith  o n e a n

o th e r. T h e y a re w e ll a w a re o f  th e h is to r ic d i

m e n s io n s o f  th e ir w o rk . A s  a n A sso c ia te Ju s tic e 

in  T h e V ic a r o f  C h ris t p u ts i t , “ O n e c o u ld lo o k  

a t a f in ish e d o p in io n a n d k n o w th a t i t  w o u ld 

sh a p e th e fu tu re c o u rse o f  th e la w  a n d p e rh a p s 

e v e n w e ste rn c iv i l iz a tio n .” 3 2 O fte n te m p e rs f la re ; 

b ra w ls b re a k o u t in  th e ro b in g ro o m , a n d a c r i

m o n io u s d e b a te re so u n d s a t th e c o n fe re n c e 

ta b le . B u t a t so m e p o in t in s ti tu t io n a l lo y a lt ie s 

p re v a il o v e r p e rso n a l d if fe re n c e s , a s th e Ju s

t ic e s jo in  in  a c o m m o n e f fo r t to  sa v e th e C o u rt 

f ro m  so m e e x te rn a l d a n g e r, u su a lly p ro v id e d h y 

a n e w C o u rt-p a c k in g p la n o r a th re a te n e d im 

p e a c h m e n t.

W ith in  th is g e n e ra l p lo t s tru c tu re , th e in f lu 

e n c e o f  th e W a rre n C o u rt is d isc e rn ib le in  tw o  

w a y s . F irs t, th e id e a th a t th e C o u rt’ s m o st 

im p o rta n t d u ty  is  to  p ro m o te d e m o c ra tic v a lu e s 

a n d p ro te c t in d iv id u a l r ig h ts -a le itm o tif  o f  th e 

W a rre n y e a rs— re so u n d s th ro u g h th e se w o rk s . 

A s th e ju d ic ia l p ro ta g o n is t o f  S u p re m e C o u rt 

e x p la in s to  th e P re s id e n t, a C o ld W a rr io r w h o is 

try in g to  p a c k th e C o u rt w ith  c o n se rv a tiv e s :TSRQPONMLKJIHGFEDCBA

[ J ju s t a s y o u r  fu n c t io n is to  p ro m o te th e 

w e lfa re o f th e p e o p le a s a  w h o le , o u r  fu n c - 

t io n - th e J u n c t io n o f th e c o u r ts - is to  g u a rd 

th e w e lfa re o f th e in d iv id u a l, o f th e m in o r i

t ie s . O u r J u n c t io n is to d e c id e th a t a n y 

in te r fe re n c e w ith th e b a s ic r ig h ts o f th e c i t i 

ze n ry , a s se t fo r th b y th e B il l  o f R ig h ts , is 

w ro n g .3 3

S e c o n d , p o lit ic a l a n d le g a l c r it ic ism  o f  th e W a rre n 

C o u rt fo r  i ts a lle g e d “ la w m a k in g”  re a p p e a rs in  

f ic t io n a l fo rm , a s c h a ra c te rs in  e a c h w o rk  d e

b a te th e le g it im a c y o f  ju d ic ia l a c tiv ism . R e

sp o n d in g to a h o s ti le q u e s tio n e r a t h is c o n f ir

m a tio n h e a r in g , a  ju d ic ia l n o m in e e in  T h e V ic a r 

o f  C h ris t o f fe rs th e m o st e n lig h te n e d a sse ss

m e n t o f  th e ju d ic ia l ro le to b e fo u n d in  th is 

l i te ra tu re . A fte r  n o tin g th a t h e d o e s n o t b e lie v e 

a ju d g e sh o u ld le g is la te , h e a d d s

. . .b u t n o  m o re th a n th e c h a ir  c a n I  p re sc r ib e a  

g e n e ra l r u le th a t d is t in g u ish e s ju d g in g f r o m  

le g is la t in g in a l l c ir c u m s ta n c e s . O u r 

C o n s t i tu t io n is  so w o n d e r fu l ly v a g u e in  m a n y 

p la c e s th a t a  ju d g e h a s to  b e c re a t iv e in  in te r

p re t in g i t . . . . A ll  w e c a n r e a so n a b ly a sk o f 

ju d g e s is  th a t th e y b e a w a re o f  th e ir  v ie w s o n 

is su e s o f p u b l ic  p o l ic y , b e w i l l in g  to  r e -e x a m

in e th o se v ie w s in  l ig h t  o f  a n y n e w e v id e n c e , 

a n d b e se n s i t iv e to  r e s is t th e te m p ta t io n to  

r e a d th o se v ie w s in to  th e C o n s t i tu t io n .3 4

F o r a n y o n e in te re s te d in  th e h is to ry a n d 

p ra c tic e s o f  th e C o u rt, th e se w o rk s— a n d e sp e

c ia l ly  th e n o v e ls -o f fe r a b o d y o f  w e ll- re se a rc h e d 

b a c k g ro u n d in fo rm a tio n , c o u p le d w ith  a so a p 

o p e ra p lo t th a t in c lu d e s so m e p a in fu l ro m a n tic 

e n ta n g le m e n t fo r th e su sc e p tib le p ro ta g o n is t. 

B u t th e m o st v a lu a b le le sso n th e y im p a rt is th a t 

th e a d ju d ic a tio n o f  c o n s titu t io n a l r ig h ts in v o lv e s 

a c o n tin u in g d ia lo g u e b e tw e e n th e Ju s tic e s a n d 

th e p u b lic o v e r th e m e a n in g o f th e n a tio n a l 

e x p e r ie n c e a n d th e d e m o c ra tic id e a ls th a t h a v e 

sh a p e d i t . “ T h e d ig n ity  o f  m a n re s ts a t th e c o re 

o f  th e g a la x y o f  A m e ric a n c o n s titu t io n a l v a l

u e s ,”  c o m m e n ts th e C h ie f Ju s tic e in  T h e V ic a r 

o f  C h ris t.

I ts sp ir i t su ffu se s e v e ry c la u se . G o v e rn

m e n t’s d u ty to  p ro te c t a n d c h e r ish th a t d ig n i ty 

is th e m o ra l a n d  p o l i t ic a l  m o tiv e fo r c e o f  th e 

w h o le c o n s t i tu t io n a l s y s te m .3 5

In su c h im a g e ry o n e m a y a lso g lim p se th e 

l i te ra ry le g a c y o f  th e W a rre n C o u rt.
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E n d n o te s

! •  T h e  F e d e r a lis t P a p e r s  7 8 , p p . 3 9 2 -3 9 9  (G . W ills  e d . 

1 9 8 2 ) .

2 -  L e tte r  o f  a  D e m o c r a t ic F e d e r a lis t (O c t . 2 3  1 7 8 7 ) , in  

J o h n  D . L e w is , e d „  A n ti-F e d e r a lis t s v e r s u s F e d e r a lis t s  

1 5 2 -1 5 8  (1 9 6 7 ) .

3 - J a m e s  F e n im o r e  C o o p e r , T h e  M o n ik in s  3 5 7  (1 8 3 5 ) . 

F o r  a  c o m p r e h e n s iv e  tr e a tm e n t  o f  th e  S u p r e m e  C o u r t  in

A m e r ic a n  l i t e r a tu r e , UTSRQPONMLKJIHGFEDCBAsee M a x w e ll B lo o m fie ld , “ T h e  S u 

p r e m e  C o u r t  in  A m e r ic a n  P o p u la r  C u ltu r e ,”  4  Jou rn a l o f  

Am er ican Cu ltu re 1 -1 3  (1 9 8 1 ) .

A le x a n d e r  M . B ic k e l, T h e  S u p r e m e  C o u r t  a n d  th e  I d e a  

o f  P r o g r e s s  1 0 3  (1 9 7 0 ) .

b 'L ie fH . C a r te r , C o n te m p o r a r y  C o n s t itu t io n a l L a w m a k 

in g  x ii i (1 9 8 5 ) .

^ 3 4 9  U .S . 2 9 4  (1 9 5 5 ) .

8 -  P a u l D a r c y  B o le s , D e a d lin e 6 5  (1 9 5 7 )

9 - Ib id . p p .2 2 2 -2 2 3 .

1 0 -  L e tt ie  H a m le t t R o g e r s , B ir th r ig h t 2 1  (1 9 5 7 ) .

1 L  Ib id . 2 7 8 .

1 2 - L u c y  D a n ie ls , C a le b , M v  S o n  5 6  (1 9 5 6 ) .

1 3- Ib id . 6 2 .

L a n g s to n  H u g h e s , S im p le ’s  U n c le  S a m  1 3 0  (1 9 6 5 ) .

1 5 -  J o h n  O liv e r  K ille n s , ’S ip p i . p p . x v ii i-x ix  (1 9 6 7 ) .

1 6 . N to z a k e  S h a n g e , B e ts e y  B r o w n  1 5 6  (1 9 8 5 ) .

1 7 Ib id . 9 7 .

1 8 -  B e n  H a a s ,  L o o k  A w a y ,  L o o k  A w a y , p p .  2 1 1 -2 1 2  (1 9 6 4 ) .

1 9 -  J e s s e  H ill F o r d , T h e  L ib e r a t io n  o f  L o r d  B y r o n  J o n e s . 

1 2 2  (1 9 6 5 ) .

L is a  A lth e r , O r ig in a l S in s  1 3 8  (1 9 8 1 ) .

2 1 - T h e s e  d e c is io n s  in c lu d e : M a p p v . O h io , 3 6 7  U .S . 6 4 3  

(1 9 6 1 ) ; G id eo n v . W a in w r ig h t, 3 7 2  U .S . 3 3 5  (1 9 6 3 ) ;  E sco

b ed o v . I l l in o is ,  3 7 8  U .S . 4 7 8  (1 9 6 4 ) ;  M ira n d a  v . A r izo n a , 

3 8 4  U .S . 4 3 6  (1 9 6 6 ) ; a n d  In  re G a u lt, 3 8 7  U .S . 1  (1 9 6 7 ) .

2 2 - J o s e p h  W a m b a u g h , T h e  N e w  C e n tu r io n s  2 1  (1 9 7 0 ) . 

2 3Ib id . 1 0 9 .

M ic k e y  S p illa n e , T h e  L a s t  C o p  O u t 1 1 1  (1 9 7 3 ) .

S ee, fo r  e x a m p le , W illia m  R u e h lm a n n , S a in t W ith  a

G u n :  T h e  U n la w fu l A m e r ic a n  P r iv a te  E v e  (1 9 7 4 ) .

Z 6 - M itc h e ll B e n io v a . F in a l J u d g m e n t 1 7 7(1 9 7 8 ) .

2 7 . R ic h a r d  S p e ig h t , D e s p a r a te  J u s t ic e  3 6  (1 9 8 7 ) .

2 8 .  Ib id . p p . 4 2 -1 3 .

2 9 . A lle n  D r u r y , D e c is io n , p p . 4 1 6 -4 1 7  (1 9 8 3 ) .

3 0 . D e a n  C o ff in , U n d e r  th e  R o b e , p p . 1 1 8 -1 1 9  (1 9 7 0 ) .

3 1 . J o h n N ic h o la s I a n n u z z i , C o u r th o u s e , p p . 2 3 6 -2 3 7  

(1 9 7 5 ) .

3 2 . W a lte r  F . M u r p h y , T h e  V ic a r  o f  C h r is t 1 3 8  (1 9 7 9 ) .

3 3 . A n d r e w  T u lly , S u p r e m e  C o u r t , p p . 4 0 2 -4 0 3  (1 9 6 3 ) .

3 4 . M u r p h y , su p ra n o te  3 2 , p p . 1 2 8 , 1 3 0 .

3 5 . Ib id . 1 7 6 .



T h o m a s  J e f fe r s o n  a n d  th e  C o u r t

W a r r e n  E . B u r g e rUTSRQPONMLKJIHGFEDCBA

E d ito r 's  N o te : TSRQPONMLKJIHGFEDCBAC h ie f J u s t ic e B u rg e r d e l iv e re d th isaZYXWVUTSRQPONMLKJIHGFEDCBA 

a d d re ss a s th e S o c ie ty’s  A n n u a l L e c tu re o n  J u n e 

3 , 1 9 9 1 .

M y  s to ry b e g in s o n a b r isk sp r in g m o rn in g in  

1 8 0 1 , M a rc h 4 . A  g ro u p o f  m e n w e re w a it in g in  

th e C a p ito l fo r  th e P re s id e n t-E le c t o f  th e U n ite d 

S ta te s to  ta k e th e o a th o f  o f f ic e . O n e o f  th e tw o 

m e n w a it in g w a s Jo h n M a rsh a ll . M a rsh a ll h a d 

ju s t ta k e n o f f ic e a s C h ie f Ju s tic e o f  th e U n ite d 

S ta te s b y P re s id e n t A d a m s’ s a p p o in tm e n t b u t, 

a t Je f fe rso n’ s re q u e s t, h e w a s s ti l l  h o ld in g th e 

o f f ic e o f  S e c re ta ry o f  S ta te . W a itin g w ith  M a rsh a ll 

w a s a sh o rt, s l im  fe l lo w  a b o u t th e sa m e a g e , 4 5 

o r 4 6 , n a m e d A a ro n B u rr , w h o h a d ju s t ta k e n 

th e o a th a s V ic e -P re s id e n t o f  th e U n ite d S ta te s . 

(R e m e m b e r a t th a t t im e w e h a d n o fo rm a liz e d 

p o l i t ic a l p a rtie s a s su c h . M e n f i le d  a s c a n d i

d a te s fo r P re s id e n t a n d th e c a n d id a te w h o re

c e iv e d th e m o st v o te s b e c a m e P re s id e n t a n d th e 

ru n n e r-u p b e c a m e V ic e -P re s id e n t.) Jo h n A d a m s, 

th e in c u m b e n t P re s id e n t, c a m e in  th ird . N e i

th e r Je f fe rso n n o r B u rr h a d se c u re d th e re

q u ire d m a jo r ity in  th e E le c to ra l C o lle g e a n d th e 

e le c tio n w e n t in to th e H o u se o f  R e p re se n ta

t iv e s w h e re , o n th e 3 6 th b a llo t, Je f fe rso n w a s 

e le c te d b y a m a rg in o f  o n e v o te .

A n o th e r c a rr ia g e d re w u p w ith  M r. Je f fe r

so n a n d so m e o f  h is f r ie n d s . Je f fe rso n w a s a 

w id o w e r, h is w ife  h a v in g d ie d a n u m b e r o f  y e a rs 

b e fo re . T h e m e n g re e te d e a c h o th e r fo rm a lly  

a n d Jo h n M a rsh a ll a d m in is te re d th e o a th o f  

o f f ic e  to  Je f fe rso n . J e f fe rso n’ s in a u g u ra l sp e e c h 

w a s b r ie f a n d c o n c il ia to ry : “ W e a re a ll R e p u b

l ic a n s a n d a ll F e d e ra lis ts .”

T h a t m e e tin g o f M a rsh a ll a n d Je f fe rso n 

a lo n e d e se rv e s a fo o tn o te in  h is to ry . A lth o u g h 

th e y w e re c o u s in s , T h o m a s Je f fe rso n d id n o t 

l ik e  Jo h n M a rsh a ll- to p u t i t  m ild ly -a n d Jo h n 

M a rsh a ll d id  n o t h a v e a ll  th a t m u c h re sp e c t fo r  

T h o m a s Je f fe rso n . H e re a n o th e r fo o tn o te te l ls

so m e th in g o f  th e p o lit ic s o f  1 8 0 0 :

A le x a n d e r H a m ilto n h a d w ritte n to Jo h n 

M a rsh a ll d u r in g th e c a m p a ig n th a t, a s m u c h a s 

h e d is tru s te d a n d d is l ik e d T h o m a s Je f fe rso n , 

th e c h o ic e b e tw e e n T h o m a s Je f fe rso n a n d A a ro n 

B u rr w a s c le a r , a n d h e h o p e d M a rsh a ll w o u ld 

d o w h a t h e c o u ld to  d e v e lo p su p p o rt fo r  Je f fe r

so n , th e le sse r o f  tw o e v ils . N o w  H a m ilto n’ s 

“ le sse r”  w a s P re s id e n t. I t  w a s p ro b a b ly a su r

p r ise to M a rsh a ll th a t Je f fe rso n a sk e d h im  to  

a d m in is te r th e o a th .

T h e o d d s a re th a t Je f fe rso n n e v e r c a re d 

m u c h fo r  A a ro n B u rr a n d , o n th a t d a y , i t  m u st 

h a v e ra n k le d h im  th a t th e m a n w h o a lm o s t to o k 

th e P re s id e n c y a w a y f ro m  h im  w a s g o in g to  b e 

h is V ic e P re s id e n t. W h a t w a s B u rr th in k in g 

a b o u t w h ile h e w a s w a it in g fo r  Je f fe rso n’ s a rr i

v a l? W h a t w a s g o in g th ro u g h B u rr ’ s m in d a b o u t 

th e ir re la tio n sh ip ? T h a t i f  h e h a d n o t k il le d  

H a m ilto n in  a d u e l h e m ig h t b e P re s id e n t? D id  

h e ru e h is fa i lu re to  so lic it v o te s in  th e H o u se ? 

A n d  Jo h n M a rsh a ll, d id h e th in k b a c k to th e 

t im e w h e n T h o m a s Je f fe rso n , th e n G o v e rn o r o f  

th e S ta te o f  V irg in ia , h a n d e d M a rsh a ll h is c e r

t i f ic a te to  p ra c tic e la w ?

O u r s to ry n o w  m o v e s o n to  o n e o f  th e g re a t 

c a se s in  S u p re m e C o u rt h is to ry , M a rb u ry v . 

M a d iso n . A n d i t  is a g re a t c a se , ju s t a s Jo h n 

M a rsh a ll w a s th e G re a t C h ie f Ju s tic e e v e n 

th o u g h th e im m e d ia te c a se s w e re sm a ll. M a r

b u ry , a lo c a l p o lit ic a l f ig u re , w a s a p p o in te d a 

ju s tic e o f  th e p e a c e b y A d a m s, a p o s it io n th a t 

h a s lo n g s in c e b e e n a b o lish e d . A d a m s h a d se n t 

M a rb u ry’ s n o m in a tio n to  th e S e n a te , th e S e n

a te h a d u n a n im o u s ly a p p ro v e d i t , a n d th e 

n o m in a tio n w e n t b a c k to th e W h ite H o u se , 

w h e re th e P re s id e n t s ig n e d a n d S e c re ta ry o f  

S ta te Jo h n M a rsh a ll a tte s te d M a rb u ry’ s c o m

m iss io n . Je f fe rso n re c ite s in  o n e o f  h is le tte rs 

th a t, w h e n h e to o k o f f ic e , h e fo u n d th a t M a r

b u ry’ s c o m m iss io n h a d n o t y e t b e e n d e liv e re d , 

a n d h e d e s tro y e d i t .
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T h o m a s  J e f fe r s o n  (a b o v e ) h a d  a n  a n ta g o n is t ic  r e la t io n 

s h ip  w ith  th e  S u p r e m e  C o u r t in  g e n e r a l a n d  w ith  C h ie f  

J u s t ic e  J o h n  M a r s h a ll in  p a r t ic u la r . H e  h a d  n o n e th e le s s  

a s k e d  M a r s h a ll , a  c o u s in , to  a d m in is te r  th e  o a th  o f  o f f ic e  

w h e n  h e  b e c a m e  P r e s id e n t .

A t th a t t im e th e re w a s a s ta tu te o f th e 

U n ite d S ta te s , S e c tio n 1 3 o f  th e Ju d ic ia ry A c t  o f  

1 7 8 9 , w h ic h h a d b e e n la rg e ly d ra f te d b y  O liv e r 

E llsw o rth , w h o w a s la te r to b e c o m e th e th ird  

C h ie f Ju s tic e . S e c tio n 1 3 p ro v id e d in  p a rt th a t, 

i f  a m e m b e r o f  th e E x e c u tiv e B ra n c h d id  n o t d o 

w h a t th e la w  re q u ire d , a n y p e rso n in ju re d b y  

th a t fa i lu re c o u ld b r in g a n o r ig in a l a c tio n in  th e 

S u p re m e C o u rt o f  th e U n ite d S ta te s to  c o m p e l 

p e rfo rm a n c e . R e ly in g u p o n th is s ta tu te , M a r

b u ry su e d Je f fe rso n’ s S e c re ta ry o f  S ta te Ja m e s 

M a d iso n in  th e S u p re m e C o u rt to  g e t h is c o m

m iss io n .

W e k n o w , o f  c o u rse , th a t th e C o n stitu t io n 

c a re fu l ly d e f in e s w h a t a c tio n s m a y o r ig in a lly  b e 

b ro u g h t in  th e S u p re m e C o u rt, a n d i t  d o e s n o t 

in c lu d e th e k in d  o f  a c tio n th a t M a rb u ry b ro u g h t 

p u rsu a n t to S e c tio n 1 3 o f th e Ju d ic ia ry A c t. 

M a rsh a ll’ s 1 8 0 3 o p in io n fo r  th e S u p re m e C o u rt 

in TSRQPONMLKJIHGFEDCBAM a rb u ry v . M a d iso n is re m a rk a b le fo r a 

n u m b e r o f  re a so n s , b u t p r in c ip a lly b e c a u se i t  is 

g e n e ra lly v ie w e d a s th e c a se th a t e s ta b lish e d th e 

p r in c ip le o f  “ ju d ic ia l re v ie w ,”  th e a u th o r ity o f  

th e S u p re m e C o u rt to  in v a lid a te a le g is la tiv e a c t 

i f  i t is in  c o n f l ic t w ith  th e C o n stitu t io n . A l 

th o u g h M a rb u ry w a s th e f irs t S u p re m e C o u rt 

d e c is io n to  d e c la re a n A c t  o f  C o n g re ss u n c o n s ti

tu t io n a l, th e p r in c ip le o f  ju d ic ia l re v ie w h a d 

b e e n e s ta b lish e d p re v io u s ly , in  a d if fe re n t c o n

te x t, in th e C o u rt’ s 1 7 9 6 o p in io n in W a re v . 

H y lto n .

C o in c id e n ta l ly , W a re w a s th e o n ly  c a se th a t 

Jo h n M a rsh a ll e v e r a rg u e d in th e S u p re m e 

C o u rt, a n d h e lo s t. I  c a n n o t b e lie v e th a t th e fa c t 

th a t M a rsh a ll lo s t W a re e x p la in s h is fa i lu re to  

c ite to  i t  in  M a rb u ry . I  h a v e sp e c u la te d o n th a t 

o m iss io n fo r so m e t im e , b u t th e o n ly e x p la n a

t io n  th a t su g g e s ts i tse lf is th a t W a re w a s fa c tu

a lly  d is tin g u ish a b le , in  th a t W a re s tru c k d o w n a 

s ta te s ta tu te o n th e g ro u n d s th a t i t  c o n f l ic te d 

w ith th e 1 7 8 3 T re a ty o f P e a c e b e tw e e n th e 

U n ite d S ta te s a n d G re a t B rita in . T h e s ta te 

s ta tu te in q u e s tio n— w h ic h h a d b e e n p a sse d 

w h e n Je f fe rso n w a s G o v e rn o r o f  V irg in ia  a t th e 

b e g in n in g o f th e R e v o lu tio n— c a lle d fo r V ir 

g in ia d e b to rs to p a y d e b ts o w e d B rit ish c re d i

to rs in to a fu n d , a n d p ro v id e d th a t th e im 

p o u n d e d fu n d s w o u ld b e p a id to th e B rit ish  

c re d ito rs w h e n th e W a r w a s o v e r.

Jo h n M a rsh a ll, re m a rk a b le la w y e r th a t h e 

w a s, k n e w v e ry w e ll th a t th e T re a ty C la u se o f  

th e C o n stitu t io n , l ik e th e C o n stitu t io n i tse lf , 

w a s th e su p re m e la w  o f  th e la n d , a n d th a t a n y 

s ta te o r fe d e ra l le g is la tiv e a c t th a t c o n f l ic te d 

w ith  th e te rm s o f  a fe d e ra l tre a ty w a s v o id . S o 

M a rsh a ll a v o id e d th e p o in t. R e m a rk a b ly , 

M a rsh a ll’ s e n tire o ra l a rg u m e n t w a s ta k e n d o w n 

in  sh o rth a n d a n d h a s b e e n p re se rv e d fo r h is

to ry . T h e su b s ta n c e o f  M a rsh a ll’ s a rg u m e n t to  

th e C o u rt— w h ic h c a n b e fo u n d in P ro fe sso r 

W ill ia m  S w in d le r’ s f in e w o rk  o n M a rsh a ll a n d 

th e C o n stitu t io n -w a s th a t s in c e th e d e b ts w e re 

in c u rre d a n d th e fu n d in g m e c h a n ism w a s c re

a te d b e fo re th e C o n stitu t io n w a s f ra m e d a n d 

a d o p te d , th e T re a ty C la u se h a d n o a p p lic a tio n . 

I t  w a s a g o o d a rg u m e n t b u t, g iv e n M a rsh a ll’ s 

v ie w s o n A rtic le  I I I ,  h e c o u ld n o t a rg u e o th e r

w ise , b e c a u se th e T re a ty C la u se is p e rfe c tly 

c le a r . M a rsh a ll lo s t th e c a se a n d , in  m y  v ie w , a s 

a ju d g e I  th in k  h e w o u ld h a v e re a c h e d th e sa m e 

re su lt th a t th e C o u rt d id . I t  se e m s c u r io u s , h o w 

e v e r, th a t h e d id  n o t c ite to  W a re in  M a rb u ry , o r  

a t le a s t m a k e so m e ta n g e n tia l re fe re n c e to i t ,  

fo r  in  th a t t im e se tt in g a s id e a s ta te la w  w a s, in  

th e m in d s o f  m a n y p e o p le , m o re se r io u s th a n 

se tt in g a s id e a la w  p a sse d b y  th e C o n g re ss .

A fte r M a rb u ry v . M a d iso n w a s d e c id e d , 

T h o m a s Je f fe rso n re fe rre d to th e S u p re m e 

C o u rt Ju s tic e s a s “ th ie v e s in  th e n ig h t.”  C u ri
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o u s ly , th e re w e re t im e s w h e n h e se e m e d to  

a c k n o w le d g e th a t th e S u p re m e C o u rt h e ld th e 

p o w e r o f  ju d ic ia l re v ie w o v e r le g is la tiv e a c tio n , 

b u t h e d id  n o t a g re e w ith  th a t id e a i f  i t  th re a t

e n e d to  o b s tru c t so m e th in g h e w a n te d d o n e . In  

th e 1 7 ,0 0 0 o r m o re le tte rs th a t Je f fe rso n le f t to 

p o s te r ity , th e re is n o re a l e x p la n a tio n fo r h is 

v ie w  o f  ju d ic ia l su p re m a c y . M a n y sc h o la r ly 

w o rk s h a v e e x h a u s tiv e ly re v ie w e d a ll o f  Je f fe r

so n’ s le tte rs , y e t th e re is n o e x p la n a tio n o f  w h y  

Je f fe rso n w a s so b itte r to w a rd th e S u p re m e 

C o u rt. P o ss ib ly i t  w a s b e c a u se , a lth o u g h Je f fe r- 

so n d id  n o t lo v e E n g la n d , h e w a s a n a d m ire r o f  

th e p a r l ia m e n ta ry sy s te m , a n d h e e sp o u se d th e 

id e a th a t th e h a rd y y e o m e n o f  A m e ric a , n o t s ix  

o r n in e n o n -e le c te d Ju s tic e s , sh o u ld ru n th e 

c o u n try . I t d e se rv e s m e n tio n th a t M a rsh a ll 

w e n t o u t o f  h is w a y to  sc o ld -e v e n e x c o r ia te - 

Je f fe rso n’ s p e tty h a n d lin g o f  M a rb u ry’ s c o m

m iss io n . B u t h e re w e se e M a rsh a ll th e te a c h e r 

— a lth o u g h n o t y e t th e so p h is tic a te d te a c h e r o f  

la te r y e a rs .

Je f fe rso n’ s c lo se f r ie n d a n d re c o g n iz e d 

sp o k e sm a n , W ill ia m  B ra n c h G ile s , w a s a m e m b e r 

o f  th e U . S . H o u se o f  R e p re se n ta tiv e s f ro m  

V irg in ia  a n d la te r b e c a m e a m e m b e r o f  S e n a te . 

H e w ro te :TSRQPONMLKJIHGFEDCBA

J u d g e s o u g h t n o t b e in d e p e n d e n t o f th e 

c o o rd in a te b r a n c h e s o f th e g o v e rn m e n t b u t 

sh o u ld b e so fa r  su b se rv ie n t a s to  h a rm o n ize 

w ith th e m in  a l l  th e g re a tm e a su re s b e fo re th e 

c o u n tr y .

In o th e r w o rd s , th e S u p re m e C o u rt w a s 

su p p o se d to d o w h a t th e P re s id e n t a n d th e 

C o n g re ss to ld  th e Ju s tic e s to  d o . In  o n e le tte r 

w ritte n in 1 8 0 1 -tw o y e a rs b e fo re M a rb u ry - 

G ile s sa id to  Je f fe rso n :

I t  a p p e a rs to  m e th a t th e o n ly c h e c k u p o n 

th e ju d ic ia r y sy s te m a s i t is n o w o rg a n ize d 

a n d f i l le d  is  th e r e m o v a l o f a l l  i ts e x e c u t iv e o f

f ic e r s in d is c r im in a te ly .

O f c o u rse , m e n c lo se to  V irg in ia  p o lit ic s 

k n e w th a t Jo h n M a rsh a ll h a d m a d e h is 

p o s it io n c le a r o n th is su b je c t lo n g b e fo re a n y

o n e th o u g h t o f h is b e in g a m e m b e r o f th e 

Ju d ic ia ry . A s a y o u n g m a n s ti l l  in  h is th ir t ie s a t 

th e V irg in ia  R a tif ic a tio n C o n v e n tio n in  1 7 8 8 , 

M a rsh a ll re sp o n d e d in  d e b a te to  P a tr ic k H e n ry’ s

o p p o s it io n fo r  a s tro n g Ju d ic ia ry sa y in g :

T o  w h a t q u a r te r w il l  y o u lo o k  fo r  p ro te c

t io n  f r o m  a n in fr in g e m e n t o n th e C o n s t i tu t io n , 

i f  y o u w il l  n o t g iv e th e p o w e r to  th e ju d ic ia r y ?

M a rsh a ll’ s v ie w w a s th e p re v a il in g v ie w  

a m o n g la w y e rs o f th a t d a y . In d e e d , e v e n 

T h o m a s Je f fe rso n’ s fa v o r ite ju d g e , S p e n c e r 

R o a n e , th e C h ie f Ju s tic e o f  V irg in ia , w h o m  Je f

fe rso n l ik e ly  w o u ld h a v e a p p o in te d a s C h ie f 

Ju s tic e h a d th e o p p o rtu n ity a r ise n , h e ld a 

V irg in ia  s ta tu te u n c o n s titu t io n a l o n th e g ro u n d s 

th a t i t  c o n f l ic te d w ith  th e V irg in ia  C o n stitu t io n .

T h e re c o rd is c le a r th a t Je f fe rso n w a n te d to 

d e s tro y o r a t le a s t c u rta i l th e in d e p e n d e n c e o f  

th e fe d e ra l c o u rts , b u t h e d e c id e d to  g o a b o u t 

i t  g ra d u a lly . In  1 8 0 0 , th e re w e re o n ly  th ir te e n 

fe d e ra l d is tr ic t ju d g e s in  th e c o u n try , o n e fo r  

e a c h S ta te , a n d th e s ix  Ju s tic e s o f  th e S u p re m e 

C o u rt w h o h a d to  g o o u t o n c irc u it try in g c a se s 

a n d h e a r in g a p p e a ls . Jo h n P ic k e r in g , th e D is

tr ic t Ju d g e f ro m  N e w H a m p sh ire , su f fe re d 

f ro m  p o o r h e a lth , e x a c e rb a te d b y  h is e x c e ss u se 

o f  sp ir i ts . H e h a d n o t d o n e a n y w o rk  o r sh o w n 

u p a t h is c o u rt a lo n g t im e , a n d w a s o b v io u s ly 

n o t f i t  to c a rry o n th e w o rk  o f  a fe d e ra l ju d g e . 

In  th a t d a y , h o w e v e r, th e re w a s n o p ro v is io n 

fo r  th e re tire m e n t o f  fe d e ra l ju d g e s fo r  m e d ic a l 

re a so n s . P ic k e r in g w a s im p e a c h e d b y th e 

H o u se in  th e m o rn in g u n d e r th e g u id a n c e o f  

W il l ia m  B ra n c h G ile s , Je f fe rso n’ s c lo se a sso c i

a te , a n d th e S e n a te tr ia l w a s c o n d u c te d in  th e 

a f te rn o o n . P ic k e r in g m a d e n o a p p e a ra n c e in  

p e rso n o r  b y  c o u n se l, a n d p u t in  n o d e fe n se . H e 

w a s sw if t ly  c o n v ic te d a n d re m o v e d f ro m  o f f ic e .

I t is a c c e p te d b y  m a n y h is to r ia n s th a t a 

m a jo r p u rp o se o f  th e P ic k e r in g im p e a c h m e n t 

p ro c e e d in g s w a s to c o n d it io n th e A m e ric a n 

m in d to  th e id e a th a t “ l i fe t im e”  fe d e ra l ju d g e s 

w e re n o t re a lly a p p o in te d fo r l i fe , b u t o n ly  

“ d u r in g g o o d b e h a v io r ,”  a n d c o u ld b e re m o v e d 

f ro m  o f f ic e  fo r  so m e th in g le ss th a n “ h ig h c r im e s 

a n d m isd e m e a n o rs .”  C o n g re ss c a n h a rd ly b e 

fa u lte d fo r  re m o v in g a ju d g e w h o se h e a lth p re

v e n te d h im  f ro m  p e rfo rm in g h is d u tie s , b u t th e 

u se o f  th e im p e a c h m e n t p ro c e ss in  th is m a n n e r 

se t a p a tte rn .

Je f fe rso n’ s n e x t s te p w a s u se th e im p e a c h

m e n t p ro c e ss a g a in s t a S u p re m e C o u rt Ju s

t ic e . T h is t im e , Je f fe rso n se le c te d a n o th e r 

so m e w h a t v u ln e ra b le m e m b e r o f th e Ju d ic i-
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a ry , Ju s tic e S a m u e l C h a se o f  M a ry la n d . C h a se 

w a s a v e ry a b le la w y e r w h o h a d s ig n e d th e D e c

la ra tio n o f  In d e p e n d e n c e a n d h a d b e e n a m e m

b e r o f th e C o n tin e n ta l C o n g re ss , b u t a s a 

Ju s tic e h e w a s so m e w h a t in ju d ic io u s , e sp e c ia l ly 

w h e n r id in g c irc u it h e a r in g c a se s a s a tr ia l o r 

a p p e lla te ju d g e . H e la c k e d ju d ic ia l te m p e ra

m e n t a n d , w h ile r id in g c irc u it, h e m is tre a te d 

la w y e rs , e sp e c ia l ly , i t w a s sa id , Je f fe rso n ia n 

la w y e rs . N o n e o f C h a se’ s c o n d u c t re a lly 

a m o u n te d to h ig h c r im e s a n d m isd e m e a n o rs 

su f f ic ie n t to  su p p o rt a n im p e a c h m e n t, b u t Je f

fe rso n w a s o u t to  m a k e a p o in t.

S o m e o f th e g re a t la w y e rs o f  th a t d a y , a n d 

th e re w e re m a n y g re a t o n e s , sa w th e im p e a c h

m e n t o f C h a se a s a n a tta c k o n ju d ic ia l in d e

p e n d e n c e , n o t ju s t o n C h a se . T h e y v ie w e d th e 

p ro c e e d in g s a s th e se c o n d s te p in  a p la n to

su b ju g a te th e Ju d ic ia ry , a n d th e y b e lie v e d th a t 

th e th ird  s te p w o u ld b e a n a tte m p t a t re m o v a l 

o f  C h ie f Ju s tic e Jo h n M a rsh a ll— in d e e d , th is is 

w h a t M a rsh a ll a n d o th e r m e m b e rs o f  th e S u

p re m e C o u rt th o u g h t. A c c o rd in g ly , so m e o f  

th e a b le s t la w y e rs o f  th e d a y g o t to g e th e r a n d 

d e fe n d e d C h a se a n d h e w a s a c q u itte d b y a 

n a rro w m a rg in . Jo h n M a rsh a ll a n d h is b ro th e r 

T h o m a s M a rsh a ll w e re w itn e sse s o n b e h a lf o f  

C h a se . H e re w a s o n e t im e in  h is c a re e r w h e n 

Jo h n M a rsh a ll w a s su b je c t to c r it ic ism b y h is 

p e e rs . H e te s ti f ie d so m ild ly  a n d m e e k ly a n d in  

su c h a te n ta tiv e w a y th a t h is o w n b ro th e r 

c r it ic iz e d h im . H e w o u ld a n sw e r q u e s tio n s b y  

sa y in g “ I  d o n’ t re sp o n d to h y p o th e tic a l q u e s

t io n s ,”  o r “ I  w a s n o t th e re , I  c a n n o t re sp o n d .”  

M a rsh a ll’ s p e rfo rm a n c e d u r in g C h a se’ s tr ia l 

w a s n o t im p o rta n t in  th e lo n g ru n , b u t i t is
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S o m e  o f  A a r o n  B u r r ’s  b o a ts  w e r e  c a p tu r e d  a t  

M a r ie t ta  b y  O h io  m ilit ia m e n  a le r te d  b y  a  

g o v e r n m e n t a g e n t . M e a n w h ile  B u r r  (r ig h t ) , 

u n a w a r e  o f  G e n e r a l J a m e s  W ilk in s o n ’s  tr e a c h e r y , 

w a s  o n  h is  w a y  d o w n  th e  r iv e r .

B R E A K IN G -U P O F B U R R ’ S E X P E D IT IO N .
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in te re s tin g to  n o te th a t th e se g re a t m e n— Je f fe r

so n a n d M a rsh a ll-sh o w e d w e a k n e ss a t t im e s .

A t th e e n d o f  Je f fe rso n’ s f irs t te rm in  

o f f ic e , Je f fe rso n d id  n o t w a n t a n y p a rt o f  A a ro n 

B u rr in  h is a d m in is tra tio n , a n d i t  is re a so n a b le 

to a ssu m e th a t B u rr d id n o t w a n t a n y p a rt o f  

b e in g V ic e -P re s id e n t. Je f fe rso n h a d to ta l ly  

ig n o re d h im  d u r in g th e e a r ly y e a rs a n d th e 

o n ly t im e h e g o t a n y a tte n tio n w a s w h e n h e 

p re s id e d o v e r th e S e n a te im p e a c h m e n t tr ia l 

o f  Ju s tic e C h a se . In te re s tin g ly , w h ile B u rr w a s 

p re s id in g o v e r th e t r ia l  o f  a S u p re m e C o u rt Ju s

t ic e , h e w a s u n d e r in d ic tm e n t fo r m u rd e r in  

N e w  Y o rk  a n d N e w  Je rse y a s a re su lt o f  h is d u e l 

w ith  A le x a n d e r H a m ilto n . D u e ll in g w a s a g a in s t 

th e la w  in  th o se s ta te s . E v e n B u rr ’ s c r it ic s c o n

c e d e d , h o w e v e r, th a t h e p re s id e d fa ir ly  in  th e 

C h a se tr ia l, u n in f lu e n c e d b y  Je f fe rso n’ s su d d e n 

f lo o d o f  p a tro n a g e .

W e tu rn to B u rr n o w . H e w a s a v e ry a s tu te 

p o lit ic ia n , a n e x tra o rd in a ry la w y e r, v e ry su c

c e ss fu l in  h is o w n c a re e r. H e h a d b e e n A tto r 

n e y G e n e ra l o f  N e w  Y o rk , S e n a to r f ro m  N e w  

Y o rk  a n d th e n V ic e P re s id e n t. W ith n o th in g 

to  d o a f te r 1 8 0 4 , h is fe r t i le  m in d tu rn e d to  id e a s 

a b o u t th e d e v e lo p m e n t o f  th e W e st. F irs t h e 

e x p lo re d id e a s w ith  v a r io u s A m e ric a n le a d e rs 

a n d th e n h e w e n t o f f  to E u ro p e , o s te n s ib ly to 

g e t f in a n c in g . N o n e o f  th e c h ie fs o f  s ta te in  th e 

c o u n tr ie s o f  E u ro p e w o u ld se e h im , b u t h e e n

c o u n te re d o th e r le a d e rs in  th e c o u n tr ie s o f  

E u ro p e e x p lo r in g id e a s fo r f in a n c ia l su p p o rt 

fo r  e x p a n s io n a n d d e v e lo p m e n t o f  o u r W e st.

W h e n h e re tu rn e d to  th e U n ite d S ta te s h e 

w e n t o u t W e st a n d Je f fe rso n , w h o w a s a lw a y s 

su sp ic io u s o f h im , f in a l ly  o rd e re d G e n e ra l 

Ja m e s W ilk in so n , th e m ili ta ry  c o m m a n d e r o f  

th e w e ste rn te rr i to ry , to c h e c k u p o n B u rr a n d 

fo l lo w  h im . W ilk in so n d id th a t a n d se n t re g u la r 

re p o rts to  Je f fe rso n . T h e re a re a b o u t tw e n ty o r 

m o re p a g e s in  P ro fe sso r W ill ia m  S w in d le r’ s 

b o o k o n M a rsh a ll a n d th e C o n stitu t io n c o v e r

in g  W ilk in so n’ s re p o rts o n B u rr ’ s a c tiv it ie s .

B u rr h a d a sse m b le d u p to 1 0 0 m e n , a n d 

th e y h a d su p p lie s a n d f la t b o a ts c o m in g d o w n 

f ro m P ittsb u rg h , u lt im a te ly in to th e M iss is

s ip p i. W ilk in so n’ s re p o rts le d Je f fe rso n to  se n d 

a se r ie s o f  m e ssa g e s to C o n g re ss . In  th a t d a y 

th e y d id n o t h a v e p re ss re le a se s a n d p re ss 

c o n fe re n c e s , b u t Je f fe rso n’ s m e ssa g e s w e re 

f i l le d  w ith  v e ry d a m a g in g a c c u sa tio n s a g a in s t 

B u rr . T h e re w a s a p ro c la m a tio n in  1 8 0 6 sa y in g

th a t B u rr a n d a g ro u p o f  p e o p le w e re “ c o n sp ir

in g a n d c o n fe d e ra tin g”  to g e th e r to p la n a n 

in v a s io n o f  M e x ic o , a n d th a t th is w a s a “ c r im i

n a l e n te rp r ise .”  R u m o rs c irc u la te d o f B u rr ’ s 

a sp ira tio n s to b e c o m e “ c o n q u e ro r” o f th e 

S o u th w e s t te rr i to ry . Je f fe rso n’ s fo rm a l m e s

sa g e to  C o n g re ss re c ite d th a t B u rr’ s g ro u p w a s 

“ o rg a n iz e d a n d o f f ic e re d b y p e o p le w ith  m ili 

ta ry b a c k g ro u n d ,”  a n d h e c a lle d u p o n a ll o f f i 

c e rs o f th e g o v e rn m e n t a n d a ll  ju d g e s to  w a tc h 

o u t fo r  B u rr a n d ta k e h im  in to  c u s to d y .

T h e re is p a g e a f te r p a g e o f th a t k in d o f  

la n g u a g e in  Je f fe rso n’ s m e ssa g e s to C o n g re ss . 

T h e e sse n c e o f  i t  w a s th a t B u rr w a s a tra ito r 

a n d sh o u ld b e h a n g e d . Je f fe rso n w a s ta lk in g 

a b o u t h is fo rm e r V ic e -P re s id e n t, a m a n w h o 

se rv e d a s a c o lo n e l o n G e o rg e W a sh in g to n’ s 

s ta f f in  th e R e v o lu tio n , a n d w h o se rv e d in  th e 

U n ite d S ta te s S e n a te . T h e n , a c tin g o n th e 

b a s is o f  th e in fo rm a tio n h e h a d re c e iv e d a n d h is 

m e ssa g e s to  C o n g re ss , Je f fe rso n h a d th e U n ite d 

S ta te s a tto rn e y s in  o n e o f th e d is tr ic ts in  th e 

S o u th try  to  g e t a n in d ic tm e n t a g a in s t B u rr . A  

g ra n d ju ry  h e a rd th e e v id e n c e a g a in s t B u rr b u t 

re fu se d to  re tu rn a n in d ic tm e n t o n th e g ro u n d s 

th a t th e e v id e n c e d id  n o t w a rra n t su c h a c tio n . 

Je f fe rso n th e n w e n t to  a n o th e r d is tr ic t a n d th e 

g ra n d ju ry  sa id th e sa m e th in g , “ n o t e n o u g h 

e v id e n c e .”  T h e n th e m ili ta ry a rre s te d B u rr 

a n d b ro u g h t h im b a c k in c h a in s to  V irg in ia  

a n d in R ic h m o n d h e w a s h a u le d b e fo re th e 

g ra n d ju ry  a g a in .

In  th o se d a y s , Jo h n M a rsh a ll, l ik e  th e o th e r 

Ju s tic e s , w a s try in g c a se s a n d o v e rse e in g 

g ra n d ju r ie s a s w e ll a s s itt in g o n te m p o ra ry 

c o u rts o f  a p p e a ls . G ra n d ju ry  h e a r in g s o n B u rr 

w e n t o n fo r w e e k s w ith  M a rsh a ll p re s id in g . 

T h e re c o rd o f  th e B u rr c a se w o u ld b e a lm o s t 

a s la rg e a s P ro fe sso r S w in d le r’ s e n tire b o o k . 

H e re w a s J o h n M a rsh a ll, n o t o n ly  th e j  u d g e , b u t 

Jo h n M a rsh a ll th e ju r is t-s ta te sm a n a n d Jo h n 

M a rsh a ll th e te a c h e r. H e m o v e d v e ry s lo w ly . I t  

w a s v e ry d if f ic u lt  to f in d  p e o p le to s it o n th e 

g ra n d ju ry  b e c a u se o f th e c a m p a ig n a g a in s t 

B u rr th a t Je f fe rso n h a d w a g e d fo r m o n th s in  

C o n g re ss a n d in  th e p re ss . F o r m o n th s th e 

c o u n try h a d b e e n sa tu ra te d w ith  m e ssa g e s a n d 

re p o rts th a t B u rr w a s a tra ito r , a tre a so n o u s 

p lo tte r , a n d a c r im in a l. H o w e v e r, th e y f in a l ly  

g o t a g ra n d ju ry  a n d th e g ra n d ju ry  d id  in d ic t. 

T h e n i t w e n t to a ju ry  o f 1 2 fo r a tr ia l o n 

c h a rg e s o f  tre a so n a n d , a g a in , i t w a s v e ry
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d if f ic u lt  to  g e t a ju ry  th a t h a d n o t h e a rd m u c h 

a b o u t th e c la im s a n d h a d n o f ix e d  o p in io n s . B u t 

th e y f in a l ly  se c u re d a ju ry  to  try  th e c a se . T h e n 

th e C o n stitu t io n c a m e in to p la y , a n d Jo h n 

M a rsh a ll in s tru c te d th e ju ry  o n th e T re a so n 

C la u se , w h ic h p ro v id e s th a t “ [n ]o  p e rso n sh a ll 

b e c o n v ic te d o f  T re a so n u n le ss o n th e T e s ti

m o n y o f  tw o  W itn e sse s to  th e sa m e o v e rt a c t, o r 

o n C o n fe ss io n in  o p e n C o u rt.”  T h e h is to ry o f  

th e T re a so n C la u se b e g in s in  E n g la n d w h e re 

i t  h a d b e e n ra th e r e a sy in  e a r l ie r t im e s fo r  th e 

K in g s to se c u re a tre a so n c o n v ic tio n a g a in s t 

so m e fe l lo w  w h o w a s n o t k e e p in g in  s te p p o lit i 

c a lly . O n ly o n e w itn e ss fo r  th e p ro se c u tio n w a s 

e n o u g h . O u r d e le g a te s a t P h ila d e lp h ia w e re 

v e ry c o n sc io u s o f  th is .

In  B u rr’ s c a se , th e re w a s so m e e v id e n c e o f  

o v e rt a c ts th a t m ig h t lo o k l ik e tre a so n , o r a t 

le a s t a p la n to c o m m it tre a so n . T h e re w e re 

so m e o v e rt a c ts th a t m ig h t su g g e s t so m e 

p e o p le w e re p re p a r in g to  g e t in to  a rm e d a c tiv i

t ie s w ith  M e x ic o . B u t th e fa c t th e y a ll  h a d g u n s 

w a s o f  c o u rse n o e v id e n c e o f tre a so n . In  th o se 

d a y s p e o p le d id  n o t g o te n m ile s o u t o f  R ic h m o n d 

o r C h a r le s to n w ith o u t a g u n , e ith e r to g e t a 

d e e r, o r tu rk e y o r p h e a sa n t, o r s im p ly to

p ro te c t th e m se lv e s f ro m  h ig h w a y m e n o r  ro v in g 

In d ia n s . M a rsh a ll w a s p re c ise a n d c le a r in  h is 

ju ry in s tru c tio n s , e sp e c ia l ly o n th e c o n s titu

t io n a l re q u ire m e n t th a t th e re b e tw o  w itn e sse s 

to  th e sa m e o v e rt a c t. A n d  th e re w a s n o su c h 

e v id e n c e . D u rin g th e tr ia l, B u rr , th e la w y e r 

th a t h e w a s, sa id th a t h e w a n te d to se e a ll  o f  

G e n e ra l W ilk in so n’ s re p o rts . A s i t  tu rn e d o u t, 

Je f fe rso n a n d h is p e o p le d id n o t w a n t to c a ll 

W ilk in so n a s a w itn e ss , b u t M a rsh a ll g ra n te d 

B u rr ’ s re q u e s t a n d M a rsh a ll re v ie w e d th e re

p o rts . W h e n th e y g o t th ro u g h c ro ss-e x a m in in g 

G e n e ra l W ilk in so n th e re w a s n o re p u ta tio n le f t 

in  th a t m a n . H e w a s to rn to sh re d s a s a 

fa ls if ie r a n d th e re w a s n o th in g le f t o f h is 

c re d ib i l i ty . In  re sp o n se to  B u rr ’ s re q u e s t to se e 

th e m ili ta ry  re p o rts , Je f fe rso n a t f irs t  o b je c te d 

a n d a rg u e d th a t th e re p o rts c o u ld n o t b e 

re le a se d b e c a u se th e y w e re re p o rts f ro m  a 

m ili ta ry c o m m a n d e r to th e C o m m a n d e r- in - 

C h ie f , a n d th a t su c h re le a se w o u ld p o se a 

th re a t to  n a tio n a l in te re s t. Je f fe rso n w a s a s

se rt in g w h a t w e c a ll to d a y “ e x e c u tiv e p r iv i le g e .”  

M a rsh a ll re sp o n d e d s ta tin g th a t h e w o u ld d e

c id e w h e th e r th e re w a s a n y th in g in  th e re p o rts 

th a t m ig h t e n d a n g e r th e n a tio n a l in te re s t. T h eaZYXWVUTSRQPONMLKJIHGFEDCBA

C h ie f  J u s t ic e  J o h n  M a r s h a ll (p ic tu r e d  b e lo w  w ith  th e  s a d d le  b a g  h e  u s e d  w h ile  r id in g  c ir c u it ) p r e s id e d  o v e r  th e  g r a n d  

ju r y  h e a r in g s  o f  th e  B u r r  tr ia L  T h e  v e r d ic t in  fa v o r  o f  th e  d e fe n d a n t g r e a t ly  a n g e r e d  T h o m a s  J e f fe r s o n ,  w h o  c h a r g e d  

M a r s h a ll  w ith  b ia s . I n  l ig h t  o f B u r r ’s  h a v in g  k ille d  A le x a n d e r  H a m ilto n , M a r s h a ll’s  lo n g t im e  fr ie n d  a n d  p o lit ic a l 

c o m r a d e , in  a  d u e l, th e b ia s  c h a r g e  s e e m s  lu d ic r o u s .
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f irs t re p o rts th a t Je f fe rso n se n t in , o v e r o b je c

t io n , h a d w h a t w e w o u ld c a ll to d a y a s te r isk s 

a n d M a rsh a ll w a n te d to k n o w w h a t “ th e se 

th in g s w e re .”  “ O m iss io n s .”  “ O m iss io n s b y  

w h o m ?”  B y  th e P re s id e n t in  th e n a tio n a l in te r

e s t. M a rsh a ll th e n sa id h e w o u ld lo o k a t a ll 

th e o m itte d m a te r ia l TSRQPONMLKJIHGFEDCBAin  c a m e ra a n d d e c id e o n 

i ts a d m iss ib i l i ty . B y th a t t im e , B u rr a n d h is 

v e ry b r i l l ia n t se t o f la w y e rs h a d m ilk e d th e 

issu e fo r  a ll i t  w a s w o rth ; G e n e ra l W ilk in so n , 

th e m a jo r w itn e ss a g a in s t h im , h a d b e e n to rn to  

sh re d s , a n d th e ju ry  a c q u itte d B u rr .

In W a sh in g to n , o r p e rh a p s M o n tic e l lo , 

w h e re v e r Je f fe rso n w a s, h e ra g e d , sa y in g Jo h n 

M a rsh a ll h a d d ire c te d a v e rd ic t in  fa v o r o r 

B u rr . B u t n o o n e c o u ld se r io u s ly th in k th a t 

M a rsh a ll w a s b ia se d in  fa v o r o f  B u rr . M a rsh a ll’ s 

c lo se f r ie n d a n d w a rtim e a n d p o lit ic a l c o m

ra d e , A le x a n d e r H a m ilto n , h a d b e e n k il le d  b y  

B u rr in a d u e l. In d e e d , B u rr w o u ld h a v e h a d 

a re a so n a b le b a s is to c h a lle n g e M a rsh a ll’ s 

im p a rtia l i ty in  th e c a se b e c a u se o f  h is f r ie n d

sh ip w ith  H a m ilto n .

B u t w h e n w e lo o k a t th e se th re e re m a rk

a b le m e n , T h o m a s Je f fe rso n w a s a n a r is to c ra t 

w ith a h u g e p la n ta tio n , w h o w ro te e lo q u e n tly 

a b o u t th e d ig n ity  o f  e v e ry h u m a n b e in g w h ile 

h e w a s fa rm in g h is v a s t e s ta te w ith  tw o  o r th re e 

h u n d re d s la v e s . H e w a s o n re c o rd a g a in s t 

s la v e ry in  p r in c ip le , b u t h e w a s lo c k e d in  a lo n g 

w ith  th e o th e rs in  th e S o u th . T h e p la n ta tio n 

e c o n o m y w a s lo c k e d in  w ith s la v e ry , i t w a s 

p re tty d if f ic u lt  to  g e t a w a y f ro m  i t . B u t w h e n 

y o u th in k  o f  h is c o n d u c t, p a rtic u la r ly h is s ta te

m e n ts a b o u t th e S u p re m e C o u rt a n d ju d ic ia l 

in d e p e n d e n c e , h is c o n d u c t in  th e B u rr c a se , i t ’ s 

a fa r ju m p , b u t o n e I a m w il l in g  to m a k e . 

Je f fe rso n’ s c o n d u c t th e re w a s re m in isc e n t o f  

th e la te u n la m e n te d S e n a to r Jo se p h M c C a rth y 

f ro m  W isc o n s in . M c C a rth y d id  n o t se n d m e s

sa g e s to C o n g re ss a s d e v a s ta tin g a s th e 

m e ssa g e s Je f fe rso n se n t re g a rd in g B u rr , b u t 

h is te c h n iq u e w a s th e sa m e . In  re a li ty , Je f fe r

so n’ s c o n d u c t w a s e v e n w o rse th a n M c C a rth y’ s , 

b e c a u se w h a t h e sa id a n d w ro te c a rr ie d m o re 

w e ig h t w ith  th e p e o p le th a n th e w o rd s o f  o n e 

U n ite d S ta te s S e n a to r .

Jo h n M a rsh a ll w a s o n e o f  1 4 c h ild re n w h o 

g re w u p in  th e b a c k w o o d s . H e h a d a tu to r w h o 

m o v e d a ro u n d a n d l iv e d w ith  fa m il ie s in  th o se 

d a y s . A n d  th e n fo r  o n e y e a r h e l iv e d a t a tu to r’ s 

h o m e w ith a n u m b e r o f  s tu d e n ts . W h ile

Je f fe rso n’ s sc h o la r ly a tta in m e n ts , a n d th e y 

w e re v e ry g re a t, a re o f te n c o m m e n te d o n , w e 

h a v e a ll te n d e d to  o v e r lo o k th a t Jo h n M a rsh a ll 

re a d th e g re a t w o rk s in  L a tin  a n d G re e k b u t h e 

n e v e r m a d e a p o in t o f  th is . In  th o se d a y s th e re 

w e re n o la w  sc h o o ls . H e s tu d ie d la w  p r iv a te ly 

a n d sp e n t o n ly  a fe w  m o n th s a t th e C o lle g e o f  

W ill ia m  a n d M a ry  in  W ill ia m sb u rg u n d e r th e 

g re a t te a c h e r G e o rg e W y th e . H e le f t  w h e n h e 

w a s 2 6 to m a rry P o lly A m b le r w h o w a s 1 7 . 

T h e y in tu rn h a d s ix  o r se v e n c h ild re n . I t  w a s 

n e v e r a ttr ib u te d to  Je f fe rso n h im se lf , b u t so m e 

o f h is e n to u ra g e sa id th a t M a rsh a ll w a s a 

b a c k w o o d s b u m p k in c o u n try la w y e r. H e in 

d e e d c a m e f ro m  th e b a c k w o o d s , b u t “ c o u n try 

b u m p k in la w y e r”  h a rd ly f i ts  th e m in d th a t w e 

se e in  th o se m o n u m e n ta l o p in io n s o f  h is . O n e 

o f  th e le a s t u n fa v o ra b le th in g s th a t Je f fe rso n 

sa id a b o u t M a rsh a ll w a s, a n d i t  w a s re a lly a n 

u n c o n sc io u s c o m p lim e n t, w a s th a t “ w h e n e v e r 

I  ta lk to Jo h n M a rsh a ll I  a m v e ry c a re fu l.”  I f  

y o u c o n c e d e h is f irs t p re m ise , n o m a tte r h o w  

in n o c u o u s o r in n o c e n t, “ y o u a re lo s t.” H e 

d id n ’ t  p u t i t  q u ite th a t w a y , b u t h e sa id y o u f in d  

a t th e e n d o f  a c o n v e rsa tio n w ith  M a rsh a ll th a t 

y o u h a v e a g re e d to so m e th in g th a t y o u d o n’ t  

a g re e w ith  a t th e s ta r t. P re tty g o o d c o m p li

m e n t.

N o w , a s to B u rr , w h a t w o u ld h a v e h a p

p e n e d i f  h e h a d d o n e a l i t t le  c a m p a ig n in g a n d 

b e e n e le c te d P re s id e n t? H e m ig h t h a v e b e e n a 

g re a t P re s id e n t. H e w a s a m a n o f  e x tra o rd i

n a ry p o lit ic a l sk il ls a n d e x p e r ie n c e , a n e x tra o r

d in a r i ly  a b le la w y e r; in  th a t se n se in  th e sa m e 

c la ss w ith  M a rsh a ll a n d Je f fe rso n . A m a n e a g e r 

to d o so m e th in g to e x p a n d th e c o u n try , a tru e 

a c tiv is t. H e , l ik e  Je f fe rso n , w o u ld h a v e b e e n 

in fa v o r o f c a rry in g o u t th e L o u is ia n a P u r

c h a se , e v e n th o u g h Je f fe rso n h im se lf a c k n o w l

e d g e d th a t th e L o u is ia n a P u rc h a se w a s a n 

u n la w fu l a c t. In  o n e o f  h is le tte rs re sp o n d in g 

to  c r it ic ism  a b o u t th e L o u is ia n a P u rc h a se , Je f

fe rso n sa id th a t “ th e re a re t im e s w h e n a le a d e r 

m u st r ise a b o v e th e la w  in  th e o v e ra ll n a tio n a l 

in te re s t.”  B u rr w o u ld h a v e d o n e th e sa m e . W e 

w o u ld n’ t  w a n t th a t a s a g e n e ra l ru le , b u t F ra n

k lin  R o o se v e lt h a d to  d o  m u c h th e sa m e to  c a rry 

o u t th e L e n d L e a se p ro g ra m , a n d h e p ro b a b ly 

sa v e d E n g la n d a n d th e re b y sa v e d th e w h o le 

w o rld  f ro m  a lo t  w o rse .

S o a s w e lo o k a t th e se m e n w ith  a ll  o f  th e ir 

ta le n ts a n d v ir tu e s , a n d so m e f la w s , th e c o n c lu -
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s io n I  h a v e lo n g s in c e re a c h e d is in  th e fo rm  o f F o r m y  p a rt, I  w il l  le t th e a n g e ls a n d sa in ts 

a q u e s tio n . W h o w o u ld w a n t to  b e g o v e rn e d b y s tic k to  th e ir re g u la r jo b s , 

a n g e ls a n d ju d g e d b y sa in ts?



T h e  J u d ic ia l  B o o k s h e lf

D . G r ie r  S te p h e n s o n , J r .aZYXWVUTSRQPONMLKJIHGFEDCBA

A s sc h o la rs a sse ss d e v e lo p m e n ts in  A m e ri

c a n c o n s titu t io n a l g o v e rn m e n t a h a lf c e n tu ry o r 

e v e n a fu l l  c e n tu ry h e n c e , th e y w il l  lo o k  b a c k to  

th e e x tra o rd in a r i ly r ic h a n d v a r ie d w rit in g s o f  

th o se w h o p re c e d e d th e m . T h is is th e o p p o rtu

n ity  a f fo rd e d to d a y’ s s tu d e n ts a s w e ll. O n e’ s 

in s ig h ts in to a p a r t ic u la r p e r io d a re e n h a n c e d 

b y  th o se w h o w ro te a t a n o th e r t im e .

C o n s id e r P o p u la r G o v e rn m e n t, a c o lle c tio n 

o f  fo u r e ssa y s w ritte n b a re ly m o re th a n a c e n

tu ry  a g o b y  th e E n g lish le g a l h is to r ia n S ir H e n ry 

S u m n e r M a in e ,1  w h o  w ro te a p p ro x im a te ly h a lf

w a y b e tw e e n e s ta b lish m e n t o f  g o v e rn m e n t u n d e r 

th e C o n stitu t io n a n d o u r o w n t im e . F o r th e 

c o n te m p o ra ry re a d e r w h o lo o k s a t th e v o lu m e 

f ro m  a d is ta n c e o f  1 0 6 y e a rs , h is tre a tm e n t o f  

th e ju d ic ia ry c o n ta in s b o th th e fa m il ia r a n d th e 

u n fa m il ia r- th e C o u rt o f  to d a y a s w e ll a s th e 

C o u rt o f  y e s te rd a y . T h e n a s n o w , o n e se e s a n 

in s ti tu t io n b e se t b y th e te n s io n p o se d in  th e 

A m e ric a n p o lit ic a l sy s te m b e tw e e n p o p u la r so v

e re ig n ty a n d l im ite d g o v e rn m e n t, b e tw e e n 

“ g o v e rn m e n t b y  th e p e o p le”  a n d le g a l re s tra in ts 

o n th e p e o p le’ s g o v e rn m e n t. T h e te n s io n is th e 

h a llm a rk o f  a g o v e rn m e n t fo u n d e d o n b o th th e 

c o n se n t o f  th e g o v e rn e d a n d th e e x p e c ta tio n , in  

Ju s tic e Ja c k so n’ s w o rd s , “ th a t w e su b m it o u r

se lv e s to  ru le rs o n ly i f  u n d e r ru le s .” 2

In  M a in e’ s B rit ish -b a se d o b se rv a tio n s o n 

th e A m e r ic a n p o lit ic a l sy s te m f i f te e n y e a rs b e fo re 

th e tu rn o f  th e tw e n tie th c e n tu ry , th e S u p re m e 

C o u rt “ w a s n o t o n ly a m o st in te re s tin g b u t a 

v ir tu a lly  u n iq u e c re a tio n o f  th e fo u n d e rs o f  th e 

C o n stitu t io n .”  In  h is v ie w , th e d iv is io n o f  p o l

ic y -m a k in g a u th o r ity b e tw e e n th e P re s id e n t a n d 

C o n g re ss , th e c o n c e p t o f  a n a tio n a l g o v e rn m e n t 

o f l im ite d p o w e rs , a n d th e e x is te n c e o f th e 

s ta te s m e a n t th a t th e p o lit ic a l sy s te m n e e d e d a n 

in s ti tu t io n b o th to e x p o u n d th e C o n stitu t io n 

a n d to  c la r ify  th e b o u n d a r ie s o f  p o lit ic a l a u th o r

i ty . F o r M a in e , ju d ic ia l re v ie w  w a s e sse n tia l to  

A m e ric a n g o v e rn m e n t. “ T h e su c c e ss o f th is

e x p e r im e n t [ ju d ic ia l  re v ie w ] h a s b lin d e d m e n to  

i ts n o v e lty ,”  M a in e w ro te . “ T h e re is n o e x a c t 

p re c e d e n t fo r  i t , e ith e r in  th e a n c ie n t o r in  th e 

m o d e rn w o rld .” T h e C o u rt’ s c o n s titu t io n a l 

ro le w a s th e p ro d u c t o f “ th e u n sa tis fa c to ry 

c o n d it io n o f  E n g lish C o n stitu t io n a l la w  [a t th e 

t im e o f  th e A m e ric a n R e v o lu tio n ] , a n d o f  i ts 

m a n y g ra v e a n d d a n g e ro u s u n c e rta in tie s .”  T h e 

F ra m e rs w a n te d to  a v o id “ a  sy s te m u n d e r w h ic h 

le g a l q u e s tio n s w e re d e b a te d w ith  th e u tm o st 

a c r im o n y , b u t h a rd ly e v e r so lv e d ....” 3

Y e t th e re a re sh a rp c o n tra s ts b e tw e e n th e 

C o u rt M a in e k n e w a n d th e C o u rt o f to d a y . 

M a in e w ro te a t a t im e w h e n th e C o u rt w a s 

c h ie f ly a su p re m e c o u rt o f e rro rs . C o n stitu

t io n a l issu e s s ti l l  a c c o u n te d fo r  a sm a ll p a rt o f  

th e C o u rt’ s b u s in e ss . In  1 8 7 5 , fo r  e x a m p le , th e y 

o c c u p ie d o n ly  a b o u t s ix  p e rc e n t o f  th e d o c k e t, 

c o m p a re d to a b o u t h a lf th e d o c k e t a c e n tu ry 

la te r . I t  w a s n o t u n ti l  s ix  y e a rs a f te r p u b lic a tio n 

o f  P o p u la r G o v e rn m e n t th a t C o n g re ss c re a te d 

th e C irc u it C o u rts o f  A p p e a ls in  1 8 9 1 , th e f irs t 

tru e a n d la s tin g in te rm e d ia te a p p e lla te b o d ie s 

in  th e fe d e ra l ju d ic ia l sy s te m . W ith  in tro d u c

t io n  o f  so m e c e rt io ra r i ju r isd ic t io n ( to  b e g re a tly 

e x p a n d e d in  1 9 2 5 ) a n d a so o n -to -b e -e n la rg e d 

c o rp u s o f  fe d e ra l le g is la tio n (b e in g in  C o n g re ss 

in  M a in e’ s d a y w a s v e ry m u c h a p a rt t im e jo b ) , 

a d if fe re n t ro le fo r  th e C o u rt c o u ld e m e rg e . In  

c o n tra s t to th e d o c k e t o f th e n in e te e n th c e n

tu ry , p u b lic la w  in  b o th i ts c o n s titu t io n a l a n d 

s ta tu to ry fo rm s n o w  c o n su m e s th e C o u rt’ s t im e . 

M o v in g b e y o n d i ts d isp u te -re so lu tio n ro le , th e 

C o u rt h a s b e c o m e m a in ly a m a k e r o f p u b lic 

p o lic y fo r u n ifo rm a p p lic a tio n a c ro ss th e n a

t io n .

M a in e a lso w ro te b e fo re a s iz e a b le f ra c tio n 

o f  th e c o n s titu t io n a l c a se s w h ic h d id a r ise in 

v o lv e d th e B il l  o f  R ig h ts . T h e d o m in a n t c o n

c e p tio n o f th e B il l  o f  R ig h ts in  th e la te n in e

te e n th c e n tu ry m a y w e ll h a v e h a d m o re in  

c o m m o n w ith  th e la te e ig h te e n th c e n tu ry th a n
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w ith  th e la te tw e n tie th c e n tu ry . F o r M a in e , th e 

B il l  o f  R ig h ts c o n s is te d o f  “ a  c e rta in n u m b e r o f  

a m e n d m e n ts o n c o m p a ra tiv e ly u n im p o rta n t 

p o in ts .” 4 A lth o u g h h e d o e s n o t e la b o ra te , o n e 

su sp e c ts th a t b y  “ c o m p a ra tiv e ly u n im p o rta n t”  

h e m e a n t u n im p o rta n t ju d ic ia l ly — th a t th e y h a d 

n o t b e c o m e a c o m m o n so u rc e o f  fe d e ra l l i t ig a 

t io n . T h a t c o u ld n o t h a p p e n to  a n y s ig n if ic a n t 

d e g re e w ith o u t tw o  o c c u rre n c e s : f irs t, th e p ro

v is io n s o f  th e B il l  o f  R ig h ts w o u ld h a v e to b e 

a p p lie d to th e s ta te s th ro u g h th e F o u rte e n th 

A m e n d m e n t (g iv e n th e la rg e p la c e , re la tiv e to  

th e n a tio n a l g o v e rn m e n t, s ta te a n d lo c a l g o v

e rn m e n ts h a d in  th e l iv e s o f  th e ir c it iz e n s) . T h is 

e x te n s io n h a d n o t y e t b e g u n in  1 8 8 5 . In d e e d , 

o n ly  th e y e a r b e fo re in  TSRQPONMLKJIHGFEDCBAH u r ta d o v . C a li fo rn ia5  

th e S u p re m e C o u rt p la c e d a se e m in g ly im m o v

a b le b a rr ie r in  i ts w a y . M o re o v e r, th e F o u r

te e n th A m e n d m e n t a s w e ll a s th e o th e r tw o  

C iv i l  W a r a m e n d m e n ts se e m e d to  M a in e , w ith  

o n e n o ta b le e x c e p tio n , to  h a v e h a d l i t t le  im p a c t. 

“ [A ] t  th e p re se n t m o m e n t th e w o rk in g o f  th e 

C o n stitu t io n o f  th e U n ite d S ta te s d o e s n o t, sa v e 

fo r th e d isa p p e a ra n c e o f  n e g ro s la v e ry , d if fe r  

f ro m  th e m o d e o f  i ts o p e ra tio n b e fo re th e c iv i l  

c o n v u ls io n o f  1 8 6 1 -6 5 .” 6

S e c o n d , A m e ric a n s w o u ld h a v e to  re - th in k 

th e p u rp o se o f  a b il l  o f  r ig h ts in  a d e m o c ra tic 

g o v e rn m e n t. T h e id e a o f  a b il l  o f  r ig h ts w a s 

h a rd ly u n iq u e to  A m e ric a n s . B il ls  o f  r ig h ts in  

th e e a r l ie s t s ta te c o n s titu t io n s a n d th e fe d e ra l 

B il l  o f R ig h ts w e re th e m se lv e s o f fsh o o ts o f  

E n g lish c o n s titu t io n a l d o c u m e n ts su c h a s th e 

P e tit io n o f  R ig h t o f  1 6 2 8 a n d th e B il l  o f  R ig h ts 

o f  1 6 8 9 . B u t th e o n se t o f  d e m o c ra tic g o v e rn

m e n t u lt im a te ly b ro u g h t a ra d ic a l c h a n g e in  th e 

n a tu re o f  b il ls  o f  r ig h ts . B e fo re , a b il l  o f  r ig h ts 

w a s a m a in ly h o rta to ry d e v ic e to p ro te c t th e 

m a jo r ity ( “ th e p e o p le” )  f ro m  th e m in o r ity  ( th e 

C ro w n , fo r  in s ta n c e ), th e m a n y f ro m  th e fe w . 

T h o u g h r ig h ts w e re p ro c la im e d , n o p ra c tic a l 

e n fo rc e m e n t m e c h a n ism e x is te d . L a te r , w ith  

p o lit ic a l p o w e r lo d g e d in  th e h a n d s o f  a m a jo r

i ty  o f  th o se a d m itte d in to  th e p o lit ic a l c o m m u

n ity , b il ls  o f  r ig h ts a n d c o n s titu t io n a l l im ita tio n s 

w e re tra n s fo rm e d in to d e v ic e s to p ro te c t th e 

fe w  f ro m  th e m a n y . B e c a u se o f  m a jo r ita r ia n - 

ism , p ro te c tio n w o u ld n o t re l ia b ly c o m e f ro m  

th e le g is la tu re , w h e re “ th e m a n y”  w o u ld p re

v a il . P ro te c tio n w o u ld h a v e to  c o m e f ro m  th e 

c o u rts . L ib e r ty  w o u ld h a v e to  b e c o m e a ju r id i 

c a l c o n c e p t. S o m e h a d g lim p se d th e b e g in n in g

o f  th is tra n s fo rm a tio n a c e n tu ry b e fo re M a in e . 

Ja m e s M a d iso n , in  h is c o rre sp o n d e n c e w ith  

T h o m a s Je f fe rso n o v e r th e d e s ira b il i ty o f a 

fe d e ra l b il l  o f  r ig h ts h a d o b se rv e d , “ W h e re v e r 

th e re a l p o w e r in  a G o v e rn m e n t l ie s , th e re is  th e 

d a n g e r o f o p p re ss io n .” In  re p ly , Je f fe rso n 

a sse rte d :

In  th e a rg u m e n ts in  fa v o r o f  a  d e c la ra t io n 

o f r ig h ts , y o u o m it o n e w h ic h h a s g re a t w e ig h t 

w ith  m e , th e le g a l c h e c k w h ic h i t  p u ts in to  th e 

h a n d o f  th e ju d ic ia r y . T h is is a  b o d y , w h ic h 

i f  r e n d e re d in d e p e n d e n t, a n d k e p t s tr ic t ly to  

th e ir  o w n d e p a r tm e n t m e r i ts g re a t c o n f id e n c e 

fo r  th e ir  le a rn in g a n d in te g r i ty .7

C h a n g e th u s o v e rta k e s re se a rc h a n d is e v e r 

th e th re a t to  o n e’ s c e rta in tie s a n d c o n c lu s io n s . 

M a in e’ s d e p ic tio n o f  th e C o u rt h a s to  b e u n d e r

s to o d in  th e l ig h t  o f  e v e n ts h e c o u ld n o t fo re se e , 

e v e n ts th a t h a v e b e c o m e th e sc h o la r ly g r is t fo r  

o th e rs .

R e c e n t b o o k s a re a m p le e v id e n c e th a t a t

te n tio n to  w h a t M a in e c a lle d a n “ in te re s tin g”  

a n d “ v ir tu a lly  u n iq u e c re a tio n”  c o n tin u e s a t a 

q u ic k  p a c e . F o r b o o k s a b o u t th e C o u rt, a u se fu l 

f ra m e w o rk o f  a n a ly s is c o n s is ts o f  a t le a s t f iv e  

e le m e n ts : th e p o lit ic a l a n d in te l le c tu a l e n v iro n

m e n t, p e rso n n e l, p a s t, p ro c e ss , a n d p ro d u c t. 

T h e f irs t re fe rs to  th e g o v e rn m e n ta l a n d so c ia l 

sy s te m s in  w h ic h th e C o u rt o p e ra te s . T h e 

se c o n d in c lu d e s in d iv id u a l Ju s tic e s . T h e th ird  

e n c o m p a sse s th e n a tio n’ s h is to ry , a s w e ll  a s th e 

v a s t b o d y o f  ju d ic ia l d e c is io n s f ro m  p r io r e ra s . 

T h e fo u r th p o in ts to  th e m a n n e r in  w h ic h th e 

C o u rt a rr iv e s a t i ts d e c is io n s . T h e la s t c o n s is ts 

o f  th e C o u rt’ s c u rre n t a n d re c e n t d e c is io n s-- th e 

e n d re su lt o f  th e d e c is io n m a k in g p ro c e ss-a s 

w e ll a s th e ir a c c e p ta n c e a n d im p le m e n ta tio n . 

E a c h o f th e se e le m e n ts f in d s e x p re ss io n in  

v a ry in g d e g re e s in  th e b o o k s su rv e y e d h e re .8 

P o lit ic a l a n d In te l le c tu a l E n v iro n m e n t

T h e C o n stitu t io n e n tru s ts th e c o m p o s it io n 

o f th e S u p re m e C o u rt, a s w e ll a s th e lo w e r 

fe d e ra l c o u rts , to  b o th th e P re s id e n t a n d th e 

S e n a te . T h e c h o ic e o f  th e fo rm e r re q u ire s th e 

c o n se n t o f  th e la tte r . I t  is th e re fo re n o t su rp r is

in g to d isc o v e r th a t th e p ro c e ss d e s ig n e d , in  

M a d iso n’ s w o rd s , to  g iv e th e n a tio n a “ b e n c h 

h a p p ily f i l le d ”  h a s b e c o m e a t h e a rt p o lit ic a l-
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“ p o lit ic a l”  b o th in  th e n a rro w (m e a n in g p a rti

sa n ) a n d b ro a d (m e a n in g a f fe c tin g th e a llo c a

t io n o f p o w e r a n d in f lu e n c e ) se n se s o f th a t 

w o rd . T h a t p a rtisa n c o n s id e ra tio n s ra th e r th a n 

th e f i tn e ss o f n o m in e e s w o u ld o f te n b e th e 

S e n a te’ s c o n tro l l in g c o n s id e ra tio n w o u ld su r

p r ise m o st m e m b e rs o f  th e F o u n d e rs’ g e n e ra

t io n , e x c e p t fo r a fe w  w h o , l ik e  Jo h n A d a m s, 

v isu a liz e d c le a r ly th e r ise o f  p o lit ic a l p a rtie s .9

S e n a to r ia l a p p ro v a l is u su a lly fo r th c o m in g , 

b u t n o t a lw a y s . T h ro u g h 1 9 9 1 ,1 0 6 in d iv id u a ls 

h a v e se rv e d o n th e C o u rt, in c lu d in g Ju s tic e 

T h u rg o o d M a rsh a ll’ s re p la c e m e n t.1 0 O f  a ll th e 

n o m in a tio n s to  th e C o u rt P re s id e n ts h a v e su b

m itte d to  th e S e n a te , 2 6 h a v e b e e n re je c te d o r 

w ith d ra w n o r h a v e o th e rw ise fa i le d to  p a ss . B y  

c o n tra s t, th e S e n a te h a s b lo c k e d o n ly n in e 

n o m in a tio n s to th e C a b in e t s in c e 1 7 8 9 . S e n a

to rs th e re fo re v ie w  th e ir c o n s titu t io n a l o b lig a

t io n to g iv e “ a d v ic e a n d c o n se n t”  a s e n ta i l in g 

g re a te r sc ru tin y a n d m o re in d e p e n d e n c e w ith  

Ju s tic e s th a n w ith  h e a d s o f e x e c u tiv e d e p a rt

m e n ts . E n h a n c e d a tte n tio n to th e fo rm e r is 

e x p la in e d b y th e C o u rt’ s p la c e in  th e p o lit ic a l 

sy s te m , l i fe  te n u re , a n d th e fa c t th a t th e C o u rt, 

u n lik e th e C a b in e t, is o u ts id e th e e x e c u tiv e 

b ra n c h .

C L E M E N T F . H A Y N S W O R T H JR .

F E D E R A L B U IL D IN G

Y e t sc ru tin y b y th e S e n a te h a s n o t b e e n 

e v e n . M o st o f  th e in s ta n c e s w h e n a S u p re m e 

C o u rt n o m in e e fa i le d to  w in  a p p ro v a l o c c u rre d 

in  th e n in e te e n th c e n tu ry . F ro m 1 9 0 0 th ro u g h 

Ju s tic e T h o m a s’ s c o n f irm a tio n in  1 9 9 1 , P re s i

d e n ts se n t 5 8 n a m e s to th e S e n a te . O f  th e se , 

o n ly f iv e (Jo h n P a rk e r, A b e F o rta s , C le m e n t 

H a y n sw o rth , H a rro ld C a rsw e ll, a n d R o b e rt B o rk  

(D o u g la s G in sb u rg w ith d re w h is n a m e b e fo re 

P re s id e n t R e a g a n g o t a ro u n d to se n d in g th e 

fo rm a l n io m in a tio n to  th e S e n a te )) w e re u n su c

c e ss fu l. T h e re m a in in g 2 0 u n su c c e ss fu l n o m i

n a tio n s a ll d a te f ro m  th e n in e te e n th c e n tu ry , 

sa v e Jo h n R u tle d g e’ s a s C h ie f Ju s tic e in  1 7 9 5 . 

In d e e d , f ro m  th e re je c tio n o f  W h e e le r P e c k

h a m in  1 8 9 4 u n ti l  P re s id e n t Jo h n so n’ s se le c tio n 

o f A sso c ia te Ju s tic e F o rta s to su c c e e d E a r l 

W a rre n a s C h ie f Ju s tic e in  1 9 6 8— a p e r io d o f  7 4 

y e a rs - th e S e n a te fa i le d to  a c t fa v o ra b ly o n o n ly  

o n e n o m in a tio n to  th e C o u rt: Ju d g e P a rk e r’ s in  

1 9 3 0 . T h e se f ig u re s sh o u ld n o t su g g e s t th a t th e 

re m a in in g a p p o in tm e n ts e n c o u n te re d n o su b

s ta n tia l o p p o s it io n . A  fe w  d id , in c lu d in g P re s i

d e n t W ilso n’ s a p p o in tm e n t o f  L o u is D . B ra n - 

d e is in  1 9 1 6 . B u t th e S e n a te’ s g e n e ra lly re la x e d 

sc ru tin y a f te r 1 8 9 4 u n d e rs ta n d a b ly le d o n e C o u rt- 

w a tc h e r to o b se rv e in 1 9 6 5 th a t fu tu re re je c -
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C le m e n t F . H a y n s w o r th , J r ,  g a v e  a  s p e e c h  a t th e  d e d ic a t io n  c e r e m o n y  to  r e n a m e  a  1 9 3 0 s  c o u r t h o u s e  in  G r e e n v il le , 

S o u th  C a r o lin a , in  h is  h o n o r . P r e s e n t a t  th e  d e d ic a t io n  c e r e m o n y  o n  M a y  3 ,1 9 8 3  w a s  J u s t ic e  L e w is  P o w e ll ( fa r  le f t ) . 

T w o  b o o k s  d e a lin g  w ith  th e  fa ilu r e  o f  H a y n s w o r th ’s  n o m in a t io n  to  th e  S u p r e m e  C o u r t  h a v e  r e c e n t ly  b e e n  p u b lis h e d .
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t io n s w o u ld b e u n lik e ly .1 1 P e rh a p s th e S e v e n

te e n th A m e n d m e n t, ra ti f ie d in  1 9 1 3 a n d p ro

v id in g  fo r  th e p o p u la r e le c tio n o f  U n ite d S ta te s 

S e n a to rs , re m o v e d a t le a s t fo r  a t im e so m e o f  

th e b a s is fo r  p o lit ic a l d if fe re n c e s b e tw e e n th e 

P re s id e n t a n d th e S e n a te .

C h a n g e d c irc u m sta n c e s n e g a te d su c h p re

d ic tio n s . W ith in  le ss th a n tw o  y e a rs f ro m  1 9 6 8 , 

th re e n o m in a tio n s fa i le d in  th e S e n a te . T h is 

tu rn o f  e v e n ts p re se n ts th e q u e s tio n Jo h n M a ssa ro 

a tte m p ts to a n sw e r in S u p re m e ly P o lit ic a l- -  

“ w h y th e U n ite d S ta te s S e n a te p e r io d ic a lly 

re d isc o v e rs i ts p o w e r o f  a d v ic e a n d c o n se n t a n d 

re fu se s to  c o n f irm  a n o m in e e to  th e h ig h c o u rt.” 1 2

T o  a n sw e r th is q u e s tio n , M a ssa ro c o n s id e rs 

th e F o rta s , H a y n sw o rth , a n d C a rsw e ll n o m in a

t io n s n o t in  iso la tio n b u t in  th e c o n te x t o f  p a s t 

n o m in a tio n s , b o th th e m a jo r ity th a t su c c e e d e d 

a n d th e m in o r ity  th a t d id  n o t. (T h e re is a lso a 

c h a p te r o n th e d if f ic u lty  P re s id e n t R e a g a n h a d 

in  f i l l in g  th e se a t v a c a te d in 1 9 8 7 b y Ju s tic e 

P o w e ll.) S p e c if ic a l ly , M a ssa ro w a n ts to k n o w  

w h e th e r th e c a se s o f  F o rta s , H a y n sw o rth , a n d 

C a rsw e ll a re “ se p a ra te , id io sy n c ra tic e v e n ts”  o r 

w h e th e r th e y “ re f le c t a d isc e rn ib le p a tte rn o f  

fa c to rs a sso c ia te d w ith  u n su c c e ss fu l n o m in a

t io n s .” 1 3 I ro n ic a lly , o f th e se th re e tro u b le d 

n o m in a tio n s , th e la tte r tw o  c a m e a b o u t o n ly  a s 

a re su lt o f  th e re s ig n a tio n o f  F o rta s a s A sso c ia te 

Ju s tic e in  th e sp r in g o f  1 9 6 9 , fo l lo w in g  th e S e n

a te’ s re fu sa l to a p p ro v e h is p ro m o tio n to th e 

c e n te r c h a ir th e p re v io u s fa l l  a n d th e re v e la tio n 

in  TSRQPONMLKJIHGFEDCBAL ife o f  F o rta s’ s f in a n c ia l re la tio n sh ip w ith  

L o u is E . W o lfso n .1 4

F o r M a ssa ro th e k e y fa c to rs in  d e te rm in in g 

w h e th e r a n o m in a tio n fa i ls o r su c c e e d s a re th e 

n o m in e e’ s id e o lo g y (a s p e rc e iv e d b y  th e S e n

a te ) , t im in g , a n d p re s id e n tia l m a n a g e m e n t. 

Id e o lo g y in c lu d e s th e v ie w s a n d p o lit ic a l o u t

lo o k o f th e n o m in e e . T im in g re fe rs to th e 

m o n th s re m a in in g in  a P re s id e n t’ s te rm . (T h e 

t im in g is “ b a d”  i f  th a t n u m b e r is tw e lv e o r 

fe w e r.) H o w e v e r, th e c o n c e p t o f  t im in g  m ig h t 

a lso b e e n la rg e d to in c lu d e e v e n ts o c c u rr in g 

c o in c id e n ta l ly w ith  th e n o m in a tio n w h ic h w o rk  

fo r o r a g a in s t th e P re s id e n t’ s h a v in g h is w a y . 

P re s id e n tia l m a n a g e m e n t, th e th ird  fa c to r , m u st 

b e c o n s id e re d b e c a u se th e C o n stitu t io n g iv e s to  

th e e x e c u tiv e th e so le a u th o r ity to  d e c id e w h o m 

th e S e n a te w il l  b e a sk e d to a p p ro v e . F o r th is 

re a so n , M a ssa ro th in k s o f  th e P re s id e n t a s h a v

in g  “ u lt im a te a c c o u n ta b il i ty”  fo r  a ssu r in g S e n

a te c o n f irm a tio n , e v e n th o u g h th e p re s id e n t’ s 

w ish e s a re h a rd ly th e o n ly  o n e s th a t m a tte r .

P re s id e n tia l m a n a g e m e n t in c lu d e s in  tu rn 

tw o d is tin c t s ta g e s : p re -n o m in a tio n a n d p o s t

n o m in a tio n . D u rin g th e fo rm e r, th e P re s id e n t 

d ire c ts th e sc re e n in g p ro c e ss to o b ta in c o m

p le te in fo rm a tio n o n a ll c a n d id a te s fo r th e 

v a c a n c y a n d th e n se le c ts so m e o n e c o n f irm a b le 

b y  th e S e n a te . D u rin g th e la tte r , th e P re s id e n t 

o v e rse e s th e c a rry in g o u t o f  a s tra te g y to  g a in 

c o n f irm a tio n a n d ta k e s c a re “ th a t p o s it iv e re la

t io n sh ip s a re g e n e ra lly m a in ta in e d w ith  se n a

to rs to  p ro v id e th e m o st fa v o ra b le a tm o sp h e re 

p o ss ib le fo r  th e n o m in a tio n d u r in g th e S e n a te’ s 

d e lib e ra tio n s .” 1 5

M a ssa ro b e lie v e s th a t p re s id e n tia l m a n a g e

m e n t m a y w e ll b e th e m o st im p o rta n t fa c to r 

w h e n e ith e r o f  th e o th e r tw o  is u n fa v o ra b le . H e 

a rr iv e s a t th is p o s it io n b y  e x a m in in g th e im p a c t 

o f  th e o th e r tw o fa c to rs , id e o lo g y a n d t im in g . 

A m o n g p re v io u s n o m in a tio n s , w h e re a m a jo r

i ty  o f  th e S e n a to rs a n d th e P re s id e n t w e re o f  

d if fe re n t p a rtie s (w h ic h p re se n ts a p r im a fa c ie 

c a se fo r a n id e o lo g ic a l d iv is io n b e tw e e n th e 

S e n a te a n d th e P re s id e n t) , o r  w h e re th e n o m i

n a tio n w a s fo rw a rd e d to  th e S e n a te in  th e la s t 

fu l l  y e a r o f  a P re s id e n t’ s te rm (a p ro b le m in  

t im in g ) , th e ra te o f  re fu sa l is 1 9 p e rc e n t. I f  

n e ith e r c o n d it io n is p re se n t, th e ra te o f  re fu sa l 

is o n ly  1 0 p e rc e n t. I f  b o th c o n d it io n s a re p re s

e n t, th e ra te is a n a s to n ish in g 7 1 p e rc e n t.1 6

W ith  th e F o rta s , H a y n sw o rth , a n d C a rsw e ll 

n o m in a tio n s , o n ly o n e o f th e tw o d e tra c tin g 

c o n d it io n s w a s p re se n t in  e a c h . W ith  F o rta s , 

a lth o u g h P re s id e n t Jo h n so n , a D e m o c ra t, fa c e d 

a S e n a te f irm ly  in  D e m o c ra tic c o n tro l, C h ie f 

Ju s tic e W a rre n’ s a n n o u n c e m e n t to re tire o c

c u rre d in  th e la s t y e a r o f  h is te rm a n d a f te r h e 

h a d in fo rm e d th e n a tio n d ra m a tic a l ly in  M a rc h 

th a t h e w o u ld n o t se e k re n o m in a tio n fo r a 

se c o n d fu l l  te rm . A lth o u g h th e H a y n sw o rth 

a n d C a rsw e ll n o m in a tio n s fe l l e a r ly in  P re s i

d e n t N ix o n ’ s f irs t te rm (a n d so p re se n te d n o 

t im in g  d if f ic u lty ) ,  th e R e p u b lic a n P re s id e n t h a d 

to  d e a l w ith  a D e m o c ra tic S e n a te . O rd in a r i ly , 

fo r  e a c h o f  th e th re e , th e o d d s w o u ld s ti l l  h a v e 

fa v o re d c o n f irm a tio n . T h e k e y to  th e fa i lu re o f  

a ll th re e l ie s in  “ a n a p p re c ia tio n o f  th e ro le s 

P re s id e n ts Jo h n so n a n d N ix o n  p la y e d in  th e se 

d e fe a ts . B o th P re s id e n ts fa i le d to  e x e rc ise th e 

a s tu te m a n a g e m e n t c a lle d fo r  in  a tte m p tin g to  

g a in S e n a te a p p ro v a l....” 1 7 T o  a la rg e d e g re e ,
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J o h n  P . F r a n k ,  th e  a u th o r  o f  a  n e w  b o o k  o n  th e  n o m in a 

t io n  o f  C le m e n t H a y n s w o r th , te s t if ie d  a t  th e  H a y n s w o r th  

h e a r in g s  o n  th e  c o n f l ic t -o f - in te r e s t is s u e . H e  a r g u e s  th a t  

th e  fa ilu r e  o f  th e  n o m in a t io n  w a s  d u e  m o r e  to  b a d  lu c k  

a n d  id e o lo g y  th a n  to  p r e s id e n t ia l m is m a n a g e m e n t .

M a ssa ro e x p la in s th e d e fe a t o f  R o b e rt B o rk  in  

th e sa m e w a y .

W ith  H a y n sw o rth , w h o se o rd e a l b e g a n w h e n 

F o rta s’ s e n d e d , th e p ro b le m w a s th e in a b il i ty  to  

se v e r th e “ F o rta s -H a y n sw o rth c o n n e c tio n” —  

th e e th ic a l d o u b ts th a t sw ir le d a ro u n d H a y n s

w o rth ju s t a s th e y h a d a b o u t F o rta s . T h e W h ite 

H o u se s ta f f c o u ld n o t m a k e a “ c re d ib le”  d is

t in c tio n b e tw e e n th e tw o  in  o rd e r to  sh o re u p 

su p p o rt fo r H a y n sw o rth , e sp e c ia l ly a m o n g 

S e n a to rs a lre a d y tro u b le d o n id e o lo g ic a l g ro u n d s . 

F ro m a n a n a ly s is o f p e rtin e n t d o c u m e n ts , 

M a ssa ro sh o w s th a t B ry c e H a rlo w  h a d re c o m

m e n d e d th a t H a y n sw o rth b e e n c o u ra g e d to  

w ith d ra w h is n a m e w h e n i t b e c a m e a p p a re n t 

th a t th e c o n n e c tio n w ith  F o rta s c o u ld n o t b e 

e ra se d .1 8

T h e c o n n e c tio n w ith  F o rta s w a s c r it ic a l in  

a n o th e r w a y to o : i t  b u ttre sse d th e te n d e n c y o f  

F o rta s’ s o w n su p p o rte rs to  v o te “ n o”  o n H a y n s

w o rth . T h is is w h a t R o w la n d E v a n s a n d R o b e rt 

N o v a k c a lle d th e “ p o s t-F o rta s lu s t fo r  re v e n g e 

a m o n g D e m o c ra tic se n a to rs .” 1 9

In d e e d , th e v o lu m e’ s s tre n g th is i ts c o n s id

e ra tio n o f  p re s id e n tia l m a n a g e m e n t. T h is is 

a lso a w e a k n e ss , s in c e th e sc o p e o f th e fa c to r 

m a y b e to o b ro a d to  b e e n tire ly u se fu l. S in c e 

p re s id e n tia l m a n a g e m e n t e n c o m p a sse s so v a s t 

a n e x p a n se o f  d e c is io n s a n d o v e rs ig h t, a lm o s t 

a n y n e g a tiv e re su lt c a n b e a ttr ib u te d to  i t . In  th e 

e n d , i f  th e S e n a te re je c ts a n o m in e e , o n e c o u ld 

a lw a y s c o n te n d th a t, h a d th e P re s id e n t p ic k e d 

so m e o n e e lse (a n a c t o f m a n a g e m e n t) , th e 

o u tc o m e w o u ld h a v e b e e n d if fe re n t. N o n e th e

le ss , b y fo c u s in g a tte n tio n o n th e P re s id e n t’ s 

ro le f ro m  s ta r t to  f in ish , M a ssa ro le a v e s th e a c

c u ra te im p re ss io n th a t c o n f irm a tio n to so im 

p o rta n t a n d p o lit ic a l ly  se n s it iv e a p o s t a s S u

p re m e C o u rt Ju s tic e ra re ly “ ju s t h a p p e n s .”  I t  is 

th e p ro d u c t o f  c a re fu l p la n n in g a n d e x e c u tio n , 

a n d (a s m o st P re s id e n ts d isc o v e r) g o o d lu c k .

T h e H a y n sw o rth n o m in a tio n is th e su b je c t 

o f  a n o th e r b o o k w h ic h a p p e a re d sh o rtly a f te r 

M a ssa ro’ s : C le m e n t H a y n sw o rth . th e S e n a te , 

a n d th e S u p re m e C o u rt b y  Jo h n P . F ra n k , w ith  

a fo re w o rd b y Ju s tic e L e w is F . P o w e ll. L ik e  

M a ssa ro’ s , F ra n k’ s w o rk d e v o te s sp a c e to th e 

C a rsw e ll n o m in a tio n . U n lik e M a ssa ro’ s , F ra n k’ s 

b e g in s n o t w ith  Jo h n so n’ s n o m in a tio n o f  F o rta s 

to b e C h ie f Ju s tic e b u t w ith  F o rta s’ s re s ig n a

t io n , i t  re v ie w s N ix o n ’ s su c c e ss fu l n o m in a tio n 

o f  Ju d g e H a rry A . B la c k m u n , a n d i t  re fe rs to  

th e B o rk  n o m in a tio n o n ly in  p a ss in g .

Jo h n F ra n k is n o n e w c o m e r to  th e s tu d y o f  

th e S u p re m e C o u rt. O n c e a c le rk to Ju s tic e 

H u g o L .  B la c k , F ra n k h a s w ritte n w id e ly  o n th e 

C o u rt a n d o n in d iv id u a l Ju s tic e s .2 0 O f  p a rtic u

la r re le v a n c e to th e H a y n sw o rth m a tte r a re 

a rtic le s F ra n k w ro te o n ju d ic ia l a p p o in tm e n ts 

a n d ju d ic ia l d isq u a lif ic a tio n in  1 9 4 1 a n d 1 9 4 7 , 

re sp e c tiv e ly .2 1 H is la te s t b o o k is a s ig n if ic a n t 

a d d it io n to  th e l i te ra tu re o n th e p o lit ic a l se tt in g 

o f  S u p re m e C o u rt n o m in a tio n s . N o t o n ly w a s 

F ra n k a p a rtic ip a n t in  th e H a y n sw o rth h e a r in g s 

(h e te s ti f ie d o n th e c o n f l ic t-o f - in te re s t issu e ), 

b u t h e w a s a b le to  g a in a c c e ss to  so m e h ith e r to 

c o n f id e n tia l d o c u m e n ts . F o r e x a m p le , F ra n k 

m a d e u se o f  a le n g th y o ra l h is to ry d ic ta te d b y 

H a y n sw o rth c o n ta in in g h is o w n im p re ss io n s o f  

th e n o m in a tio n ,2 2 th e H a y n sw o rth P a p e rs a t 

F u rm a n U n iv e rs ity , m e m o ra n d a f ro m th e 

D e p a rtm e n t o f  Ju s tic e ( in c lu d in g so m e w ritte n 

b y th e n A ss is ta n t A tto rn e y G e n e ra l W ill ia m  

R e h n q u is t) w h ic h F ra n k a c q u ire d th ro u g h th e 

F re e d o m o f  In fo rm a tio n A c t, a n in te rv ie w w ith
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fo rm e r A tto rn e y G e n e ra l Jo h n M itc h e ll , th e 

E a r l W a rre n P a p e rs a t th e L ib ra ry  o f  C o n g re ss , 

a s w e ll a s o th e r p a p e rs a n d in te rv ie w s . W h ile 

th e b o o k c o n ta in s n o  s ta r t l in g re v e la tio n s , th e se 

so u rc e s a llo w e d F ra n k to p ro v id e in fo rm a tio n 

n o t a v a ila b le to  o th e rs su c h a s R o b e rt S h o g a n 

a n d R ic h a rd H a rr is w h o a lso w ro te h e lp fu l 

b o o k s o n th is p e r io d o f  C o u rt h is to ry .2 3

U n lik e M a ssa ro , F ra n k d o e s n o t b e lie v e 

th a t e rro rs in  “ p re s id e n tia l m a n a g e m e n t”  ( to  

u se th e fo rm e r’ s te rm ) c o n tr ib u te d s ig n if ic a n tly 

to  H a y n sw o rth’ s d e fe a t, th a t is , u n le ss o n e d e

c id e s th a t th e se le c tio n o f H a y n sw o rth w a s 

f la w e d f ro m  th e s ta r t.TSRQPONMLKJIHGFEDCBA

H a y n sw o r th k n e w th a t a  n u m b e r o f se n a

to r s w e re c a l le d f r o m  th e W h ite H o u se o r  in  

so m e in s ta n c e s b y th e p re s id e n t h im se lf a n d 

th a t th e p re s id e n t r e a l ly w o rk e d a t g e tt in g 

H a y n sw o r th c o n f i rm e d . H a r r y  H a y n sw o r th 

[ J u d g e H a y n sw o r th’s c o u s in a n d p r in c ip a l 

a d v ise r d u r in g  th e c o n f i rm a t io n p ro c e e d in g s ] 

w a s p re se n t a t f r e q u e n t m e e tin g s w ith th e 

a tto rn e y g e n e ra l , w h o w a s d ir e c t ly in v o lv e d 

o n a  d a y - to -d a y b a s is . A n y su g g e s t io n th a t 

th e a d m in is tr a t io n w a s n o t p u tt in g i ts fu l l  

p o w e r in to  i t ,  f r o m  H a r r y ’s p e rso n a l o b se rv a

t io n  a n d k n o w le d g e , w a s s im p ly u n w a r ra n te d .2 4

A  b ig g e r fa c to r w a s b a d lu c k . H a y n sw o rth’ s 

c h a n c e s fo r  c o n f irm a tio n w e re c le a r ly h u rt w h e n 

S e n a to r E v e re tt D irk se n , th e R e p u b lic a n m i

n o r ity  le a d e r, d ie d o n S e p te m b e r 7 , o n ly  th re e 

w e e k s a f te r N ix o n ’ s a n n o u n c e m e n t o f  th e n o m i

n a tio n . S e n a to r H u g h S c o tt, w h o re p la c e d 

D irk se n , a n d S e n a to r R o b e rt G rif f in ,  th e a ss is

ta n t R e p u b lic a n le a d e r, v o te d a g a in s t h im .

H a y n sw o rth’ s u n d o in g a lso s te m m e d f ro m  

w h a t M a ssa ro w o u ld c a ll id e o lo g y . G iv e n th e 

N ix o n a d m in is tra tio n’ s p o s it io n o n issu e s a n d 

th e so -c a lle d “ S o u th e rn s tra te g y”  (b y  w h ic h th e 

R e p u b lic a n p a rty h o p e d to a p p e a l to d isa f

fe c te d w h ite S o u th e rn D e m o c ra ts ) , H a y n sw o rth 

w a s a lo g ic a l c h o ic e . “ I f  th e ...a d m in is tra tio n 

h a d w a n te d to  c h o o se a ju d g e z e a lo u s fo r c iv i l  

r ig h ts , i t  c e rta in ly w o u ld n o t h a v e c h o se n H a y n s

w o rth . I f  i t  w ish e d to  c h o o se a ju d g e te m p e ra te 

o n  c iv i l  r ig h ts , i t  m ig h t w e ll  h a v e c h o se n h im .” 2 5 

W ith  c iv i l  r ig h ts a n d la b o r o rg a n iz a tio n s o p

p o se d to  H a y n sw o rth , th e se g ro u p s c o u ld m a k e 

th e ir v ie w s k n o w n to  S e n a to rs f ro m  th o se s ta te s 

in  w h ic h th e ir m e m b e rsh ip s c o u n te d th e m o st.

T h e re , H a y n sw o rth’ s c o n f irm a tio n b e c a m e a 

lo c a l issu e .

Id e o lo g y a lo n e o r c o m b in e d w ith  th e h a rd 

fe e l in g s o n th e F o rta s re s ig n a tio n , h o w e v e r, 

w o u ld p ro b a b ly h a v e b e e n in su f f ic ie n t, F ra n k 

b e lie v e s . T h e o p p o s it io n n e e d e d R e p u b lic a n 

S e n a to rs to  g o o v e r th e f i f ty -v o te  l in e , m a n y o f  

w h o m w e re le ss l ik e ly  to b e a f fe c te d b y th e 

id e o lo g ic a l c o n c e rn s o f  la b o r a n d c iv i l  r ig h ts 

g ro u p s . B irc h  B a y h , th e le a d e r o f  th e o p p o s i

t io n to H a y n sw o rth in  th e S e n a te , th e re fo re 

lo o k e d fo r a n o th e r w a y to b lo c k th e n o m in a

t io n . “ F ro m th e s ta n d p o in t o f  o n e w ish in g to  

d e fe a t a m a jo r n o m in a tio n , h is ta c tic s w e re 

f la w le ss . F irs t a n d fo re m o st, h e ra ise d th e 

d o u b ts , a n d th e n h e k e p t th e m a liv e .”  A n d  th e 

d o u b ts w e re a b o u t H a y n sw o rth’ s p a rtic ip a tio n 

in  th e D a rl in g to n a n d B ru n sw ic k c a se s w h e re , 

a rg u a b ly , h e sh o u ld h a v e d isq u a lif ie d h im se lf .

T h e v e ry la b e l in g o f su b t le q u e s t io n s o f 

d isq u a l i f ic a t io n a s “ e th ic a l p ro b le m” s w a s 

h a lf th e b a tt le . T h e H a y n sw o r th e p iso d e s 

w e re b a s ic a l ly p ra c t ic a l p ro b le m s o f ju d ic ia l  

a d m in is tr a t io n th a t c o u ld b e r e so lv e d o n e 

w a y o r a n o th e r . W h ile th e re a re p re fe r r e d 

w a y s o f  d e a l in g w ith  th e m , a n d th e y a re to  a  

d e g re e e th ic a l a s w e ll a s p ra c t ic a l , b y th e t im e 

B a y h w a s f in ish e d w ith  th e m , th e y w e re e x c lu

s iv e ly e th ic a l q u e s t io n s , a n d h e w a s h a lfw a y 

h o m e .2 6

A n d  d o u b ts a b o u t e th ic s h a d b e e n c e n tra l to  

th e c a lls fo r Ju s tic e F o rta s’ s re s ig n a tio n . A s 

w ith  F o rta s , F ra n k b e lie v e s , a f ro n ta l a ssa u lt 

w o u ld n o t w o rk , “ so re c o u rse h a d to  b e ta k e n to  

c h a ra c te r a ssa ss in a tio n .” 2 7 D o u b ts o v e r e th ic s 

m a d e i t  e a sy fo r  th o se w ith  id e o lo g ic a l d o u b ts to  

e n g a g e in  “ p o lit ic a l re ta l ia t io n , a so rt o f  le g is la

t iv e m u rd e r [o f  H a y n sw o rth ] in  re sp o n se to  a n 

e x e c u tiv e a ssa ss in a tio n [o f  F o rta s ] ,”  g iv e n th e ir 

b itte r m e m o rie s o f  F o rta s’ s re s ig n a tio n a fe w  

m o n th s e a r l ie r .

F ra n k b e lie v e s th a t th e S e n a te tre a te d 

H a y n sw o rth sh a b b ily , a v ie w  th a t d o e s n o t d e

r iv e  f ro m  a g re e m e n t w ith  H a y n sw o rth’ s c o n s ti

tu t io n a l v ie w s.

H a d  I  b e e n e le c te d p re s id e n t in  1 9 6 8 ... , 1  

w o u ld h a v e m a d e n o n e o f th e se a p p o in t

m e n ts , a n d h a d I  b e e n a tto rn e y g e n e ra l in  

1 9 6 9 ,.. . I  w o u ld n o t h a v e p a r t ic ip a te d in  fo re -
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in g  J u s t ic e F o r ta s o ff  th e C o u r t . P e rh a p s o n e 

c a n a c h ie v e so m e o b je c t iv i ty th ro u g h e a rn e s t 

r e g re t a t th e se r ie s o f  e v e n ts .

F ra n k c o n s id e rs th e C le m e n t F . H a y n sw o rth , 

Jr ., F e d e ra l B u ild in g  in  G re e n v il le , S o u th C a ro

l in a (H a y n sw o rth’ s h o m e to w n ) to b e “ a n e x

tra o rd in a ry b u t u n a n im o u s a p o lo g y in s to n e 

f ro m  th e C o n g re ss o f  th e U n ite d S ta te s fo r  h a v

in g  tra d u c e d th e c h a ra c te r o f  a g o o d m a n .” 2 8

A c c o rd in g ly , F ra n k se e m s to  p re fe r , w ith in  

l im its o n e su p p o se s , a ro le fo r th e S e n a te in  

c o n f irm a tio n p ro c e e d in g s w h ic h s tre sse s “ o n ly  

th e q u a lity o f a C o u rt n o m in e e ,”  a m e a su re 

w h ic h h e a c k n o w le d g e s c o m e s f ro m  “ a w o rld  in  

w h ic h w e o n c e l iv e d b u t d o n o t n o w .”  B u t h e 

a lso n o te s th a t S u p re m e C o u rt ju d g in g m a y 

h a v e b e c o m e “ to o im p o rta n t to b e le f t to th e 

m e re ly p ro fe ss io n a lly a b le .” 2 9 R e p u b lic a n s 

a n d D e m o c ra ts h a v e o c c u p ie d b o th s id e s o f  th is 

issu e d u r in g th e la s t 2 5 y e a rs , b u t n e v e r th e 

sa m e s id e a t th e sa m e t im e .

A s n o te d , p r io r to  th e d e fe a t o f  Ju d g e H a y n s

w o rth , th e o n ly p re v io u s n o m in a tio n to th eaZYXWVUTSRQPONMLKJIHGFEDCBA

T h e  N A A C P ’s  o p p o s it io n  to  th e  n o m in a t io n  o f  J u d g e  J o h n  J . P a r k e r  to  th e  S u p r e m e  C o u r t in  1 9 3 0  w a s  in s tr u m e n ta l 

in  b r in g in g  a b o u t  h is  d e fe a t . T h e  N A A C P ’s  s u c c e s s g a v e  a  m u c h -n e e d e d  b o o s t  to  th e  o r g a n iz a t io n , w h ic h  h a d  r e c e n t ly  

b e e n  e m b a r r a s s e d  b y  i t s  fa ilu r e  to  g e t  th e  D y e r  A n ti-L y n c h in g  b ill p a s s e d  th r o u g h  C o n g r e s s . D e s p ite  th e  N A A C P ’s  

r e n e w e d  v ig o r , K u  K lu x  K ia n  a c t iv ity  (a b o v e ) c o n t in u e d  in  th e  1 9 3 0 s .

C o u rt in  th e tw e n tie th c e n tu ry to fa i l in  th e 

S e n a te w a s Ju d g e Jo h n J . P a rk e r’ s in  1 9 3 0 . T h e 

s tru g g le o v e r h is n o m in a tio n is th e su b je c t o f  

T h e N A A C P C o m e s o f  A g e b y K e n n e th W . 

G o in g s .3 0

T h e t i t le  a c c u ra te ly p o rtra y s th e th e m e o f  

th e b o o k . F o r G o in g s , th e m o st im p o rta n t 

re su lt o f  th e o p p o s it io n b y  th e N a tio n a l A sso

c ia tio n fo r  th e A d v a n c e m e n t o f  C o lo re d P e o p le 

to  P a rk e r w a s n o t h is d e fe a t b u t th e im p a c t o n 

th e o rg a n iz a tio n i tse lf . F u s t, b e c a u se th e N A A C P  

h a d re c e n tly su f fe re d a m a jo r lo b b y in g e m b a r

ra ssm e n t w h e n th e D y e r A n ti-L y n c h in g b il l  

fa i le d to p a ss C o n g re ss , th e su c c e ss fu l c a m

p a ig n a g a in s t P a rk e r re in v ig o ra te d th e N A A C P  

a n d so lid if ie d “ th e p o s it io n o f  th e o rg a n iz a tio n 

in  th e e y e s o f  b la c k a n d w h ite A m e ric a .”  S e c

o n d , m e m b e rs o f  th e N A A C P  “ re c e iv e d v a lu

a b le e x p e r ie n c e in  lo b b y in g a n d o rg a n iz in g th a t 

h e lp e d m a k e fu tu re su c c e sse s p o ss ib le .”  T h ird , 

th e su c c e ss fu l in je c tio n o f  ra c e in to  th e c o n f ir

m a tio n d e lib e ra tio n s m a rk e d o n e o f th e f irs t 

t im e s s in c e R e c o n s tru c tio n , G o in g s b e lie v e s , 

th a t ra c e b e c a m e a n issu e in  n a tio n a l p o lit ic s .3 1

a H
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T h e b o o k is th e re fo re a s m u c h a s tu d y in  th e 

e v o lu tio n o f  a n in te re s t g ro u p a s a n e x a m in a

t io n  o f  P a rk e r’ s c o n f irm a tio n .

In  l ig h t  o f  M a ssa ro’ s e m p h a s is o n p re s id e n

t ia l m a n a g e m e n t, th e “ w h y -P a rk e r?”  q u e s tio n 

a r ise s . G o in g s o f fe rs l i t t le  e x p la n a tio n o th e r 

th a n su g g e s tin g (h e c a lls i t  “ a  h in t o f a n a n

sw e r” ) th a t P a rk e r su ite d P re s id e n t H o o v e r’ s 

p u rp o se s . F irs t, a so u th e rn e r w o u ld b e re p la c

in g  a so u th e rn e r. P a rk e r w a s a N o rth C a ro lin

ia n a n d w o u ld f i l l  th e v a c a n c y c re a te d b y th e 

d e a th o f  Ju s tic e E d w a rd T e rry S a n fo rd o f  T e n

n e sse e .3 2  S e c o n d , “ th e R e p u b lic a n p a rty v ie w e d 

[P a rk e r ] a s a v a lu a b le c o m p o n e n t in  i ts p la n s to  

b u ild  a l i ly -w h ite  p a rty in  th e S o u th to  c h a lle n g e 

th e l i ly -w h ite  D e m o c ra ts .” 3 3

I t  is e n tire ly p o ss ib le th a t h a d th e se b e e n 

H o o v e r’ s o n ly m o tiv a tio n s a n d h a d th e o n ly  

o p p o s it io n to P a rk e r c o m e f ro m  th e N A A C P , 

h e w o u ld h a v e b e e n e a s ily c o n f irm e d . B u t 

a n o th e r w a y o f  lo o k in g a t th e P a rk e r f ig h t is in  

th e w a k e o f  H o o v e r’ s n o m in a tio n o f C h a r le s 

E v a n s H u g h e s a s C h ie f Ju s tic e o n ly  th re e m o n th s 

b e fo re . W h ile th e S e n a te a p p ro v e d H u g h e s , 

fe w  a n tic ip a te d th e d e p th o f  th e o p p o s it io n th a t 

w o u ld d e v e lo p . T h e d e b a te w a s so c a u s tic th a t 

th e 2 6 n e g a tiv e v o te s (w ith  1 8 S e n a to rs n o t v o t

in g ) se e m e d a lm o s t a n ti-c l im a c tic . (O n e o f  th e 

n e g a tiv e v o te s w a s c a s t b y  S e n a to r H u g o B la c k 

o f  A la b a m a , w h o w o u ld  jo in  th e H u g h e s C o u rt 

se v e n y e a rs la te r . B la c k a lso v o te d a g a in s t 

P a rk e r.)3 4 S e n a to r R o b e rt L a F o lle tte h a d sa id , 

“ W e a re p u t u p o n n o tic e b y  th e a c tio n o f  th e 

S u p re m e C o u rt i tse lf th a t in  p a ss in g u p o n th e 

n o m in a tio n s o f  m e m b e rs o f  th a t c o u rt w e a re 

f i l l in g  th e ju ry  b o x w h ic h u lt im a te ly w il l  d e c id e 

w h e th e r th e re is to  b e e f fe c tiv e re g u la tio n a n d 

c o n tro l o f  th e g re a t o rg a n iz a tio n s o f  c a p ita l in  

th e U n ite d S ta te s .” 3 5 In  c h o o s in g H u g h e s a n d 

th e n P a rk e r, H o o v e r w a s “ fo re sh a d o w in g th e 

1 9 3 6 im p a sse b e tw e e n C o u rt a n d C o n g re ss , a s 

w e ll  a s F .D .R .’ s c ru sa d e o f  1 9 3 7 to  b r in g th e ju 

d ic ia ry in to  l in e  w ith  th e b a s ic n e c e ss it ie s o f  th e 

m o d e rn s ta te .” 3 6 In  sh o rt, P a rk e r w a s v ie w e d 

id e o lo g ic a lly b y R e p u b lic a n in su rg e n ts a n d 

D e m o c ra tic l ib e ra ls a s b e in g in su f f ic ie n tly p ro

g re ss iv e o n la b o r a n d o th e r m a tte rs , g iv e n th e 

u rg e n c ie s o f  th e d a y . T h e c a m p a ig n w h ic h h a d 

w a rm e d u p o n H u g h e s w a s a b le , b a re ly a b le , to  

p u sh P a rk e r a s id e , w ith  4 9 v o te s c a s t o r p a ire d 

a g a in s t h im  o n M a y  7 .

G o in g s h in ts th a t H o o v e r m a y h a v e h a d

so m e re a so n to  q u e s tio n P a rk e r’ s p ro fe ss io n a l 

q u a lif ic a tio n s . P a rk e r a p p a re n tly h a d b e e n 

c o n s id e re d fo r  A tto rn e y G e n e ra l th e p re v io u s 

y e a r, a n d H o o v e r a sk e d Ju s tic e H a rla n S to n e 

fo r a n a sse ssm e n t. G o in g s re p o rts th a t, in  

S to n e’ s v ie w , h is a p p o in tm e n t to th e c o u rt o f  

a p p e a ls d u r in g th e C o o lid g e a d m in is tra tio n h a d 

b e e n a “ su rp r ise”  b u t th a t h is w o rk  h a d b e e n 

re c e iv e d fa v o ra b ly . G o in g s th e n re p r in ts th e 

fo l lo w in g  p a rt o f  S to n e’ s a sse ssm e n t:TSRQPONMLKJIHGFEDCBA

I  sh o u ld sa y th a t h e d o e s n o t p o sse ss th e 

in te l le c tu a l a c u te n e ss o r  r a n g e o f le g a l k n o w l

e d g e o f th e p re se n t S o l ic i to r G e n e ra l fo r  e x 

a m p le . H is  p o l i t ic a l  e x p e r ie n c e a n d c o n ta c ts 

m ig h t fa v o r a p p ro a c h e s th a t c o u ld b e w e ll 

d isp e n se d w ith in  th e p u b l ic se rv ic e ... . M y  

d o u b t w o u ld b e a s to  h is o rg a n iz in g a n d a d

m in is tr a t iv e c a p a c i ty a n d w h e th e r h e w o u ld 

h a v e th a t su c c e ss o f ju d g m e n t a n d k e e n n e ss 

o f  p e rc e p t io n w h ic h w o u ld sa v e h im  f r o m  

h a v in g th in g s p u t o v e r h im .3 7

H o w e v e r, in  a se n te n c e G o in g s d o e s n o t in 

c lu d e , S to n e a lso s ta te d , “ H e is a m a n o f  v ig o r

o u s , a ttra c tiv e p e rso n a lity , is sa id to try  c a se s 

v e ry w e ll a n d , o n th e w h o le , m a d e a fa v o ra b le 

im p re ss io n o n m e a s a m a n o f  c h a ra c te r a n d 

a b il i ty .” 3 8 W ill ia m  D . M itc h e ll , th e S o lic ito r 

G e n e ra l, re c e iv e d th e a p p o in tm e n t in s te a d o f  

P a rk e r. In  fa c t, w h a te v e r d o u b ts S to n e m a y 

h a v e h a d a b o u t P a rk e r’ s su ita b il i ty to  b e A tto r

n e y G e n e ra l w o u ld n o t n e c e ssa r i ly c a rry o v e r to  

h is su ita b il i ty to  b e a n A sso c ia te Ju s tic e o f  th e 

S u p re m e C o u rt. T h e q u a lit ie s d e s ire d in  th e 

tw o  p o s it io n s a re n o t e n tire ly th e sa m e .

S ig n if ic a n tly , p e rh a p s , S to n e la te r w e n t o u t 

o f  h is w a y to  e x p re ss to  P a rk e r h is u n h a p p in e ss 

w ith  th e tre a tm e n t h e re c e iv e d in  th e S e n a te o n 

h is S u p re m e C o u rt n o m in a tio n .

I  d o n’ t k n o w o f a n y th in g th a t g iv e s le ss 

sa t is fa c t io n th a n a  le t te r su c h a s I  a m  w r it in g  

n o w . Y e t I  d o n’ t  fe e l l ik e  g o in g a w a y fo r  th e 

su m m e r h o l id a y w ith o u t le t t in g y o u k n o w 

h o w so r r y I  a m th a t y o u r e c e iv e d th e t r e a t

m e n t, a t th e h a n d s o f  th e S e n a te , w h ic h y o u 

d id . I t  w a s a n u n h a p p y c o m b in a t io n o f c ir 

c u m s ta n c e s w h ic h b ro u g h t a b o u t th e r e su l t . . . . 

B u t y o u h a v e th e c o n so la t io n o f  k n o w in g th a t 

w h a t th e S e n a te d o e s o r  fa i ls  to  d o  c a n n o t a f

fe c t y o u r c a p a c i ty to  d o  g o o d ju d ic ia l w o rk ,
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J u s t ic e  H a r la n  S to n e  (p ic tu r e d  a b o v e p o s in g  fo r  a  b u s t ) h a d  g iv e n  P r e s id e n t H e r b e r t H o o v e r  a  m ix e d  e v a lu a t io n  o f  

P a r k e r  w h e n  th e  ju d g e  w a s  b e in g  c o n s id e r e d  fo r  th e  p o s it io n  o f  A tto r n e y  G e n e r a l. T h e  p o s t u lt im a te ly  w e n t  to  W illia m  

M itc h e ll , w h ic h  m a y  e x p la in  w h y  S to n e  w a s s o  s y m p a th e t ic  to  th e  tr e a tm e n t P a r k e r  r e c e iv e d  d u r in g  th e  n o m in a t io n  

p r o c e e d in g s fo r  a  s e a t  o n  th e  h ig h  c o u r t .TSRQPONMLKJIHGFEDCBA

a n d to in c re a se th e g o o d r e p u ta t io n w h ic h 

y o u h a v e e s ta b l ish e d a s a  J u d g e .3 9

S to n e h a d a lre a d y w r it te n h is so n s th a t P a rk e r 

w a s “ th e u n fo r tu n a te v ic t im  o f th e c irc u m

s ta n c e s w h ic h h a v e d e v e lo p e d th is issu e , fo r  h e 

is re a lly a v e ry d e c e n t so rt o f  a c h a p .” 4 0

S to n e m a y h a v e b e e n so m e w h a t se n s it iv e 

a b o u t h is re la tio n sh ip w ith P a rk e r. W h e n a 

g o ss ip b o o k a b o u t th e C o u rt w a s p u b lish e d in  

1 9 3 6 , th e a u th o rs a sse rte d , “ W h e n Ju s tic e S a n fo rd 

d ie d , S to n e h a d w a rn e d H o o v e r a g a in s t th e 

a p p o in tm e n t o f  Jo h n J . P a rk e r....” 4 1 A s S to n e 

w ro te P a rk e r in  Ja n u a ry 1 9 3 7 ,

T h e im p re ss io n c re a te d is th a t I  w a s o p p o se d 

to [ th e n o m in a t io n ] , w h ic h is q u ite a  m is

ta k e n o n e . I t  is t r u e th a t I  w a rn e d h im  th a t 

th e re m ig h t b e o p p o s it io n o f th e c h a ra c te r 

w h ic h a fte rw a rd d e v e lo p e d , in  th e h o p e th a t 

h e w o u ld ta k e p re c a u t io n a ry m e a su re s to  

fo re s ta l l i t . I  h a v e a lw a y s th o u g h t i f  th a t h a d 

b e e n d o n e th a t th e o u tc o m e m ig h t h a v e b e e n 

d if fe re n t. H a v in g h a d so m e e x p e r ie n c e w ith  

th e d if f ic u l t ie s o f ju d ic ia l  d e c is io n s o n la b o r

p ro b le m s I  p e rh a p s a p p re c ia te d i t  m o re th a n 

o th e rs .4 2

Y e a rs la te r , P a rk e r re p a id S to n e’ s c o n f i

d e n c e w h e n h e o f fe re d a g e n e ro u s a sse ssm e n t 

o f  S to n e’ s c o n s titu t io n a l ju r isp ru d e n c e .

[H e  d id  n o t]  su b sc r ib e to  w h a t h a s b e e n 

c a l le d “ ju d ic ia l a u to m a tism , ”  a n d h a d n o 

d e lu s io n s th a t ju d ic ia l d u ty c o u ld b e p e r

fo rm e d m e re ly b y la y in g “ th e a r t ic le o f th e 

C o n s t i tu t io n w h ic h is  in v o k e d b e s id e th e s ta t

u te w h ic h is c h a l le n g e d”  a n d d e c id in g “ w h e th e r 

th e la t te r sq u a re s w ith th e fo rm e r . ”  N o r d id  

h e su ffe r f r o m th e o th e r d e lu s io n th a t th e 

C o n s t i tu t io n m u s t b e in te rp re te d l ik e a c o n

t r a c t w ith  r e fe re n c e to  w h a t th e f r a m e rs h a d in  

m in d a t th e t im e . H e  sa w th a t, w ith  th e e x c e p

t io n o f  a  fe w  sp e c i f ic p ro v is io n s , th e C o n s t i tu t io n 

w a s th e e x p re ss io n o f  g re a t g e n e ra l p r in c ip le s 

o f  g o v e rn m e n t to  b e a p p l ie d to  th e c h a n g in g 

c o n d it io n s o f  h u m a n so c ie ty .4 3

T h e re w a s i ro n y  in  P a rk e r’ s p ra ise o f  S to n e . 

T h e w o rd s w ith in  th e se c o n d a n d th ird  p a irs o f  

q u o ta tio n m a rk s w e re th o se o f  Ju s tic e O w e n J .
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R o b e rts , w h o w a s H o o v e r’ s sa fe c h o ic e fo r  

S a n fo rd’ s se a t a f te r P a rk e r w a s d e fe a te d .

P a rk e r h im se lf h e ld o u t h o p e s fo r  a n o th e r 

a p p o in tm e n t to  th e h ig h c o u rt a t a la te r t im e , 

G o in g s re c o rd s . In  a le tte r to  h is b ro th e r in  la te 

M a y  1 9 3 0 , h e p re d ic te d , “ I  b e lie v e th a t e v e n tu

a lly  I  sh a ll b e a p p o in te d to  th e S u p re m e C o u rt 

a n d c o n f irm e d .”  A n d  a t le a s t th ro u g h 1 9 5 3 , h is 

n a m e w a s p u t fo r th  fo r  c o n s id e ra tio n e a c h t im e 

a v a c a n c y o p e n e d o n th e C o u rt.4 4 In d e e d , 

G o in g s m ig h t h a v e n o te d th a t Ju s tic e F e lix  

F ra n k fu r te r th o ro u g h ly re se a rc h e d a n d e v a lu

a te d P a rk e r’ s a p p e a ls c o u rt o p in io n s a t th e 

re q u e s t o f  P re s id e n t F ra n k lin R o o se v e lt in  e a r ly 

1 9 4 1 .4 5 P a rk e r’ s n a m e m a y h a v e b e e n o n a 

“ sh o rt l is t”  a t th e W h ite H o u se to re p la c e 

Ju s tic e Ja m e s C . M c R e y n o ld s . T h e M c R e y

n o ld s se a t, h o w e v e r, w e n t to  S e n a to r Ja m e s F . 

B y rn e s .

U n lik e  so m e c o m m e n ta to rs ,4 6 G o in g s d o e s 

n o t b e lie v e th e S e n a te’ s re je c tio n o f  P a rk e r (o r 

th e re fu sa l b y  a la te r P re s id e n t to  n o m in a te h im  

a g a in ) w a s a m is ta k e . T h e S e n a te’ s v e rd ic t o n 

h is re c o rd w a s a c c u ra te . “ O n e w o n d e rs i f  C h ie f 

Ju s tic e W a rre n w o u ld h a v e b e e n a b le to g e t a 

re c a lc itra n t P a rk e r to  a g re e to  a u n a n im o u s d e

c is io n”  in  TSRQPONMLKJIHGFEDCBAB ro w n v . B o a rd o f  E d u c a t io n in  1 9 5 4 , 

G o in g s p o se s .

G iv e n P a rk e r’s r e c o rd a fte r B ro w n , o n e 

th in k s n o t. In d e e d , P a rk e r’s fe e l in g s o n r a c e 

o v e rw h e lm e d e v e n th e m o s t im p o r ta n t te n e t 

o f h is ju d ic ia l p h i lo so p h y -a d h e re n c e to  

S u p re m e C o u r t d o c tr in e . T h e N A A C P h a d 

n o  w a y o f  k n o w in g w h a t h is d e c is io n s w o u ld 

b e tw e n ty - f iv e y e a rs a fte r th e c o n f i rm a t io n 

f ig h t, b u t P a rk e r’s b a c k g ro u n d , h is g o v e rn o r’ s 

c a m p a ig n , h is ju d ic ia l  p h i lo so p h y , a n d h is 

p o l i t ic a l  a m b it io n s in d ic a te th a t in  th e A sso

c ia t io n ’s s tr u g g le fo r  c h a n g e P a rk e r w o u ld 

h a v e b e e n m o re o f  a  h in d ra n c e th a n a  h e lp .4 7

B e in g o n th e w in n in g s id e in  1 9 3 0 b ro u g h t 

u n in te n d e d c o n se q u e n c e s fo r th e N A A C P , 

G o in g s c o n c lu d e s . I t  m e a n t th a t th e N A A C P  

w a s a b le to  e n e rg iz e i tse lf a s a m a jo r fo rc e fo r  

p o lit ic a l, e c o n o m ic , a n d so c ia l e q u a lity , a n d a 

s ig n if ic a n t p la y e r in  o th e r S e n a te c o n f irm a tio n 

c o n f l ic ts .

T h o se la te r c o n f l ic ts in c lu d e d Ju d g e R o b e rt 

B o rk ’ s n o m in a tio n to th e S u p re m e C o u rt in  

1 9 8 7 , a m o v e o p p o se d in  c o o rd in a te d a n d u n

p re c e d e n te d w a y s b y  v ir tu a lly  e v e ry c iv i l  r ig h ts 

o rg a n iz a tio n in  th e U n ite d S ta te s . T h e c o n f l ic t 

o v e r B o rk is th e su b je c t o f E th a n B ro n n e r’ s 

B a ttle fo r  Ju s tic e .4 8 o n e o f  se v e ra l b o o k s a b o u t 

a n e v e n t w h ic h w il l  su re ly t in t  ju d ic ia l se le c tio n 

w e ll in to  th e tw e n ty - f irs t c e n tu ry 4 9

U n lik e so m e a c c o u n ts o f  th e B o rk a f fa ir , 

B ro n n e r’ s c o m e s a s c lo se a s se e m s h u m a n ly 

p o ss ib le to  b e in g fa c tu a l a n d n o n id e o lo g ic a l in  

i ts a p p ro a c h . A s a s to ry , i t is a m a rv e lo u s 

sy n th e s is o f a n a rra y o f d e c is io n s , c o n v e rsa

t io n s , d o c u m e n ts , m o v e s , a n d c o u n te r-m o v e s . 

I t  is a lso a n e x a m p le o f  e x c e lle n t jo u rn a lism . 

B ro n n e r’ s so u rc e s in c lu d e th e o b v io u s p r in te d 

m a te r ia ls p lu s in te rv ie w s w ith Ju d g e B o rk , 

m e m b e rs o f  h is fa m ily , a n d o th e rs in  a p o s it io n 

to  o f fe r  f irs t-h a n d a c c o u n ts . M o st o f  th e so u rc e s 

a re c re d ite d b y n a m e in  th e “ A c k n o w le d g e

m e n ts .”

I f  o n e a p p lie s th e M a ssa ro f ra m e w o rk to  th e 

re p la c e m e n t o f  Ju s tic e P o w e ll, th e re w a s th e 

o b v io u s p ro b le m o f  th e id e o lo g ic a l d if fe re n c e 

b e tw e e n th e P re s id e n t a n d th e m a jo r ity o f  th e 

S e n a te . P o w e ll re tire d o n ly  s ix  m o n th s a f te r th e 

R e p u b lic a n p a rty lo s t i ts s ix -y e a r c o n tro l o f  th e 

S e n a te— a p e r io d d u r in g w h ic h P re s id e n t R e

a g a n h a d su c c e ss fu l ly re p la c e d Ju s tic e S te w a rt 

w ith Ju d g e S a n d ra O ’ C o n n o r, C h ie f Ju s tic e 

B u rg e r w ith  Ju s tic e R e h n q u is t, a n d th e la tte r 

w ith  Ju d g e A n to n in  S c a lia . A  p ro b le m o f  t im in g  

a lso e x is te d , e v e n th o u g h R e a g a n w a s in  h is 

th ird , n o t fo u r th , y e a r o f  h is se c o n d te rm . B y  

m id -1 9 8 7 , th e R e a g a n P re s id e n c y h a d c le a r ly 

b e e n w e a k e n e d b y d isc lo su re s f ro m  th e I ra n - 

c o n tra a f fa ir . M o re o v e r, A tto rn e y G e n e ra l 

M e e se w a s p re o c c u p ie d w ith  c o n f l ic t-o f - in te r

e s t a c c u sa tio n s . S u c c e ss w o u ld th e re fo re d e

p e n d o n p re s id e n tia l m a n a g e m e n t, a n d B ro n

n e r’ s n a rra tiv e re v e a ls w e a k n e sse s in  th is c a te

g o ry .

F o r e x a m p le , B o rk ’ s su p p o rte rs g ra v e ly u n d e r

e s tim a te d th e n a tu re a n d e x te n t o f  th e o p p o s i

t io n  to  B o rk . T h e n o m in a tio n h a d h a rd ly b e e n 

a n n o u n c e d b e fo re S e n a to r E d w a rd K e n n e d y 

f ire d o n e o f  th e o p e n in g sh o ts .

R o b e r t B o rk ’s A m e r ic a is  a  la n d  in  w h ic h 

w o m e n w o u ld b e fo r c e d in to  b a c k a l le y a b o r

t io n s , b la c k s w o u ld s i t a t se g re g a te d lu n c h 

c o u n te r s , r o g u e p o l ic e c o u ld b re a k d o w n c i t i 

ze n s’ d o o rs in  m id n ig h t r a id s , sc h o o l c h i ld re n 

c o u ld n o t b e ta u g h t a b o u t e v o lu t io n , w r ite r s
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a n d a r t is ts c o u ld b e c e n so re d a t th e w h im o f 

g o v e rn m e n t, a n d th e d o o rs o f th e fe d e ra l 

c o u r ts w o u ld b e sh u t o n  th e f in g e rs o fm i l l io n s 

o f c i t ize n s fo r  w h o m th e ju d ic ia r y is -a n d is 

o fte n th e o n ly -p ro te c to r o f th e in d iv id u a l 

r ig h ts th a t a re th e h e a r t o f  o u r  d e m o c ra c y .5 0

A c c o rd in g to  B ro n n e r, B o rk  a n d W ill ia m  B a ll 

(W h ite H o u se c o n g re ss io n a l l ia iso n ) th o u g h t 

K e n n e d y’ s w o rd s w e re “ su c h a d e p a rtu re f ro m  

tra d it io n a n d su c h a d is to r t io n o f  th e n o m in e e’ s 

re c o rd a s to b e o f n o c o n se q u e n c e . T h e y 

sh ru g g e d o f f  th e sp e e c h a s th e ra v in g s o f a 

d e sp e ra te p o lit ic ia n . K e n n e d y , th e y th o u g h t, 

h a d b lo w n i t . T h e y w e re d a n g e ro u s ly w ro n g in  

th e ir a sse ssm e n t.” 5 1 T h e c a m p a ig n a g a in s t 

B o rk  b r ie f ly  to o k o n th e in te n s ity o f  th e a n ti

w a r m o v e m e n t o f  th e la te 1 9 6 0 s a n d e a r ly 1 9 7 0 s . 

In d e e d , m a n y o f  th o se p re p a re d to  “ b lo c k B o rk ”  

h a d c o m e o f  a g e p o li t ic a l ly  a t th a t t im e .

S e c o n d , B ro n n e r b e lie v e s th a t B o rk  d id n o t 

p re p a re c a re fu l ly , o r w a s n o t p ro p e r ly p re

p a re d , fo r  th e h e a r in g s b e fo re th e S e n a te Ju d i

c ia ry C o m m itte e . A s o n e su p p o rte r c o n fe sse d , 

“ W e h a d ju s t se e n w h a t O llie  N o rth h a d d o n e , 

a n d w e f ig u re d B o rk  is a lo t sm a rte r . H e’ l l  ru n 

c irc le s a ro u n d th o se g u y s .” T h a t se n tim e n t 

p la y e d in to th e h a n d s o f B o rk ’ s fo e s , s in c e 

a n y th in g le ss th a n a s tu n n in g p e rfo rm a n c e in  

c o m m itte e w o u ld w o rk  a g a in s t h is c h a n c e s .

T h ird , c o n se rv a tiv e in te re s t g ro u p s , th e 

o b v io u s fo rc e to  c o u n te r a tta c k s o n B o rk  f ro m  

th e le f t, e ith e r sa t o n th e s id e lin e s a lto g e th e r o r 

fe l l  sh o rt in  m a rsh a lin g th e ir m e m b e rs . T h is 

w a s e sp e c ia l ly im p o rta n t s in c e th e g ra ss-ro o ts 

c a m p a ig n th e p u b lic w itn e sse d w a s la rg e ly a g a in s t 

th e n o m in a tio n .

C u rio u s ly , su b s ta n tia l o p p o s it io n sh o u ld h a v e 

b e e n e x p e c te d , B ro n n e r m a in ta in s , s in c e th a t 

h a d b e e n (m e c t  th e fa c to rs w h ic h a rg u e d s tro n g ly 

in  fa v o r o f  S c a lia’ s b e in g se le c te d in  p la c e o f  

B o rk  in  1 9 8 6 w h e n C h ie f Ju s tic e B u rg e r re tire d .

T h e c h o ic e o f S c a l ia o v e r B o rk in  1 9 8 6 

w a s a  c o m p le x p o l i t ic a l c a lc u la t io n . R e h n q u is t 

h a d b e e n a  lo n e r ig h t-w in g d isse n te r d u r in g 

h is f i f te e n y e a rs o n th e S u p re m e C o u r t . T h e 

a d m in is tr a t io n k n e w h is p ro m o tio n to  c h ie f 

ju s t ic e w o u ld d ra w  in te n se l ib e ra l  o p p o s i t io n . 

T o se n d u p R e h n q u is t w ith  B o rk w o u ld p ro 

m o te a n e x p lo s iv e c o m b in a t io n th a t m ig h t 

p la c e b o th n o m in a t io n s in  je o p a rd y , d e sp ite

a  R e p u b l ic a n m a jo r i ty in  th e S e n a te . I t  w o u ld 

m a k e m o re se n se ... to o ffe r a  le ss c o n tr o v e r

s ia l n o m in e e a lo n g w ith R e h n q u is t , th e re b y 

s ip h o n in g o ff  l ib e ra l  e n e rg y to w a rd th e fu tu re 

c h ie f ju s t ic e . T h e p la n w o rk e d .5 2

B ro n n e r is c o n v in c e d th a t th e e f fe c ts o f  th e 

f ig h t a g a in s t B o rk w il l  p e rs is t. H a rd fe e l in g s 

m a y h a v e in sp ire d so m e o f  th e n e g a tiv e c a m

p a ig n in g d u r in g th e 1 9 8 8 p re s id e n tia l e le c tio n . 

M o re o v e r, P re s id e n ts w il l  th in k tw ic e b e fo re 

p u tt in g fo r th S u p re m e C o u rt n o m in e e s w h o 

c a n b e c h a ra c te r iz e d a s a d v o c a tin g a b ro a d 

“ N e w  R ig h t”  a g e n d a . A s id e f ro m  w h a t B o rk  

m ig h t h a v e b ro u g h t to  th e C o u rt, B ro n n e r se e s 

a tra g ic a sp e c t to  th e d e fe a t in  B o rk ’ s

fa i lu re to a r t ic u la te a p p e a l in g ly a c o n c e rn 

sh a re d b y m a n y : A m e r ic a n s h a v e g ro w n a c

c u s to m e d to  le t t in g ju d g e s a n d b u re a u c ra ts 

m a k e d if f ic u l t  so c ia l p o l ic y c h o ic e s fo r  th e m . 

T h e y se e m r e s ig n e d to a l lo w in g c o u r ts a n d 

g o v e rn m e n t a g e n c ie s ta k e [ s ic ]  r e sp o n s ib i l i ty 

o n  is su e s th a t a  se lf-g o v e m in g p e o p le o u g h t to  

w o rk o u t in  g re a te r d e ta i l th ro u g h th e d e m o

c ra t ic  p r o c e ss .

T h is w a s a m e ssa g e B ro n n e r b e lie v e s th a t B o rk  

n e v e r c o n v e y e d in  a n u n d e rs ta n d a b le a n d p e r

su a s iv e w a y -th e m e ssa g e th a t “ A m e ric a n s h a v e 

re l in q u ish e d th e p o w e r o f  se lf -d e f in it io n to  th e 

c o u rts .” 5 3

P e rso n n e l

“ T h e g o o d th a t P re s id e n ts d o is o f te n in 

te rre d w ith  th e ir A d m in is tra tio n s . I t  is th e ir 

c h o ic e o f S u p re m e C o u rt Ju s tic e s th a t l iv e s 

a f te r th e m .” 5 4 T h re e Ju s tic e s , T a ft, B la c k , a n d 

R e h n q u is t-o n e o f a b y g o n e e ra , o n e o f th e 

m o d e rn p e r io d , a n d th e th ird  a m e m b e r o f  th e 

p re se n t C o u rt— a re th e su b je c ts o f  re c e n t v o l

u m e s.

In te re s t in p ro m in e n t f ig u re s o f o n e d a y 

n o rm a lly p e rs is ts o n ly i f  th e ir l iv e s c o n ta in 

m e a n in g fo r  la te r g e n e ra tio n s . S o m e tw o  d e c

a d e s h a v e p a sse d s in c e Ju s tic e H u g o B la c k 

c o m p le te d h is 3 4 y e a rs o f  se rv ic e o n th e S u

p re m e C o u rt, b u t h is m e m o ry e n d u re s . In d e e d , 

a s tu d y o f  th e m o d e rn S u p re m e C o u rt c a n n o t 

b e u n d e rta k e n w ith o u t a th o ro u g h u n d e rs ta n d

in g  o f  B la c k’ s l i fe  a n d w o rk . F irs t, h is in te l le c t
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I 'M  P O W E R F U L S O R R Y 
f o r . Po o r . Ol d  Hu g o , 
B U T  JT K E P T T H E 8 o Y 5aZYXWVUTSRQPONMLKJIHGFEDCBA

T h is  1 9 3 7  c a r to o n  d e p ic ts J o s e p h  F . G u ffe y , a  D e m o c r a t ic  S e n a to r  fr o m  P e n n s y lv a n ia , e x p r e s s in g d e lig h t th a t th e  

d is c o v e r y  o f  S u p r e m e  C o u r t  J u s t ic e  H u g o  L . B la c k ’s b r ie f  m e m b e r s h ip  in  th e  K u  K lu x  K ia n  m e m b e r  w a s  d e f le c t in g  

p u b lic  s c r u t in y  fr o m  h is  o w n  p o lit ic a l p r o b le m s .

a n d le g a c y h a v e b e e n e n tw in e d w ith  A m e ric a n 

c o n s titu t io n a l d e v e lo p m e n t a t le a s t s in c e P re s i

d e n t R o o se v e lt n a m e d h im  to th e B e n c h in  

1 9 3 7 . A t  h is d e a th in  1 9 7 1 B la c k h a d se rv e d 

w ith  a lm o s t o n e -th ird o f  th e to ta l m e m b e rsh ip 

o f th e S u p re m e C o u rt s in c e 1 7 8 9 . A fte r a n 

e x p a n se o f  3 4 y e a rs , i t  is e a sy to fo rg e t h o w  h is 

a p p o in tm e n t a t th e o u tse t w a s ta rn ish e d b y  th e 

re v e la tio n (a f te r h e w a s sw o rn in  a s a Ju s tic e ) o f  

m e m b e rsh ip in  th e K u  K lu x  K ia n a n d h o w  h e 

se e m e d so i l l  p re p a re d fo r th e ta sk s h e fa c e d 

th a t Ju s tic e S to n e a sk e d P ro fe sso r F e lix  F ra n k

fu r te r a t th e H a rv a rd L a w  S c h o o l fo r h e lp in  

tu to r in g th e n e w Ju s tic e .5 5

S e c o n d , B la c k w a s id e n tif ie d w ith  m o st o f  

th e d is tin g u ish in g c h a ra c te r is t ic s o f th e S u

p re m e C o u rt d u r in g th e p e r io d in  w h ic h H u g h e s , 

S to n e , V in so n , W a rre n , a n d B u rg e r w e re C h ie f 

Ju s tic e s . O n e o u ts ta n d in g c h a ra c te r is t ic w a s 

th e r ise to  p ro m in e n c e o f  c iv i l  l ib e r t ie s a n d c iv i l

r ig h ts a s k e y c o n s titu t io n a l issu e s . O f  th e 1 6 0 

c a se s th e C o u rt d e c id e d in  1 9 3 5 -1 9 3 6 , fo r e x

a m p le , o n ly  tw o  in v o lv e d n o n -p ro p e rty issu e s in  

c iv i l  r ig h ts . B y  1 9 6 0 -1 9 6 1 , 5 4 o f  th e 1 2 0 d e c i

s io n s in  w h ic h o p in io n s w e re re n d e re d d e a lt 

w ith  th e su b je c t. T h a t th e Ju s tic e s w o u ld b e

c o m e e n ta n g le d in  th e m o st im p la c a b le o f  th e se 

q u e s tio n s w a s n o t su rp r is in g . W h a t d is tin

g u ish e d th e m o d e rn C o u rt w a s n o t i ts in v o lv e

m e n t b u t i ts re sp o n se s . B la c k p la y e d a n im p o r

ta n t p a rt in  th e n a tio n a liz a tio n a n d s ta n d a rd iz a

t io n  o f  c o n s titu t io n a l r ig h ts . F e w Ju s tic e s h a v e 

se e n a s m a n y o f  th e ir d isse n tin g p o s it io n s b e

c o m e th e la w  o f  th e la n d .

T h ird , B la c k a rtic u la te d a ju d ic ia l p h ilo so

p h y w h ic h p ro v id e s a u se fu l s ta r t in g p o in t fo r  

a n y s tu d y o f  th e C o u rt a n d i ts d e c is io n s . H is 

p h ilo so p h y s to o d in  c o n tra s t to th a t o f F e lix  

F ra n k fu r te r a n d , la te r , Jo h n M .  H a rla n . T h e d i

v e rg e n t a p p ro a c h e s re f le c te d in  th e ir th in k in g
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h e lp to  e x p la in th e th e o re tic a l te n s io n s w h ic h 

c o n tin u e to  b e se t th e C o u rt. F o u rth , in  so m e 

re sp e c ts B la c k w a s n o t c o m p le te ly TSRQPONMLKJIHGFEDCBAo f th e C o u rt 

h e so s tro n g ly in f lu e n c e d . I f  h e d if fe re d f ro m  

c o lle a g u e s su c h a s F ra n k fu r te r a n d H a rla n , h e 

a lso d if fe re d f ro m  Ju s tic e s su c h a s W ill ia m  O . 

D o u g la s a n d W ill ia m  J . B re n n a n , Jr . H e c o u ld 

c h a s tise in  th e s tro n g e s t te rm s th e la tte r Ju s

t ic e s’  d e fe n se o f  l ib e r t ie s w h ic h B la c k fe lt h a d 

n o t b e e n re v e a le d w ith  su f f ic ie n t e x p lic itn e ss in  

th e C o n stitu t io n . In  h is d u a l c o n c e rn w ith  p ro

te c tin g c o n s titu t io n a l l ib e r t ie s a n d l im it in g  ju d i

c ia l p o w e r, o n e su sp e c ts B la c k w o u ld h a v e 

a g re e d w ith  C h ie f Ju s tic e M a rsh a ll’ s se lf -e v a lu

a t io n th a t h e h a d “ n e v e r so u g h t to  e n la rg e th e 

ju d ic ia l p o w e r b e y o n d i ts p ro p e r b o u n d s , n o r 

fe a re d to  c a rry i t  to  th e fu l le s t e x te n t th a t d u ty 

re q u ire d .” 5 6

A s e d ite d b y  T o n y F re y e r, w h o c o n tr ib u te d 

th e in tro d u c to ry e ssa y , Ju s tic e H u g o B la c k a n d 

M o d e rn A m e ric a57  is a c o m p re h e n s iv e lo o k  a t 

B la c k’ s l i fe  a n d w o rk  o n th e o c c a s io n o f  th e o n e - 

h u n d re d th a n n iv e rsa ry o f  h is b ir th  in  1 8 8 6 . T h e 

c o n te n ts o r ig in a lly a p p e a re d a s tw o sp e c ia l is

su e s o f  th e A la b a m a L a w  R e v ie w in  1 9 8 5 a n d 

1 9 8 7 .5 8 R e p r in te d in  b o o k fo rm , th e a rtic le s c a n 

n o w e n jo y th e w id e a u d ie n c e th e y d e se rv e . 

T h e y su p p le m e n t a t le a s t f iv e  e a r l ie r sy m p o s ia 

o n Ju s tic e B la c k p u b lish e d in  v a r io u s la w  re

v ie w s a t d if fe re n t in te rv a ls o f  h is ju d ic ia l c a re e r.

T h e b o o k is in  tw o  p a rts , th e f irs t c o v e r in g 

B la c k’ s y e a rs in  A la b a m a a n d th e U n ite d S ta te s 

S e n a te (1 8 8 6 -1 9 3 7 ), a n d th e se c o n d h is y e a rs o n 

th e S u p re m e C o u rt (1 9 3 7 -1 9 7 1 ). C o u n tin g 

F re y e r’ s e ssa y , th e re a re 1 6 a r t ic le s in  a ll A u th o rs 

in c lu d e Ju s tic e s B re n n a n a n d A rth u r J . G o ld

b e rg , p lu s se v e ra l sc h o la rs w h o h a v e w ritte n 

th e ir o w n b o o k s o n B la c k : V irg in ia V a n d e r 

V e e r H a m ilto n 5 9 I rv in g  D il la rd ,6 0 G e ra ld T . 

D u n n e ,6 1 a n d H o w a rd B a ll.6 2 N o rm a n R e d - 

l ic h ’ s p ie c e is a n im a g in a ry in te rv ie w  w ith  B la c k 

u p o n re a c h in g th e o n e h u n d re d th m ile p o s t, a s 

in sp ire d b y a c o n v e rsa tio n R e d lic h h a d w ith  

B la c k o n h is e ig h tie th b ir th d a y .6 3

O n e o f  th e m o st h e lp fu l p a rts o f  th e b o o k is 

th e b ib l io g ra p h y p re p a re d b y C h e rry L y n n 

T h o m a s a n d Je a n M c C u lle y H o lc o m b o n B la c k’ s 

C o u rt y e a rs . H a rd ly a n y th in g se e m s to h a v e 

b e e n o m itte d . I t  in c lu d e s a su m m a ry o f  th e 

C o u rt’ s h o ld in g in  e a c h c a se in  w h ic h Ju s tic e 

B la c k w ro te th e m a jo r ity o p in io n , p lu s a l is t in g 

o f  a ll o f  B la c k’ s se p a ra te o p in io n s , c o n c u rr in g

a n d d isse n tin g . T h e n fo l lo w  l is ts o f  b o o k s a n d 

a rtic le s b y  a n d a b o u t B la c k , in c lu d in g l is ts o f  

re v ie w s o f  th e b o o k s in  le g a l a n d g e n e ra l p e r i

o d ic a ls . A s id e f ro m  th e p e rsp e c tiv e s o n B la c k 

w h ic h th e e ssa y is ts p re se n t, th e b ib l io g ra p h y 

a lo n e ju s ti f ie s p u b lic a tio n . I t  sh o u ld b e th e 

b e g in n in g p o in t fo r a n y o n e v e n tu r in g in to a 

s tu d y o f  B la c k . O n e o n ly  w ish e s i t  in c lu d e d h is 

A la b a m a a n d c o n g re ss io n a l y e a rs a s w e ll.

T in s le y E . Y a rb ro u g h’ s M r, Ju s tic e B la c k 

a n d H is C rit ic s6 4 is th e p ro d u c t o f  a n in te re s t in  

B la c k w h ic h sp a n s so m e 2 0 y e a rs . A lth o u g h 

B la c k’ s c o n s titu t io n a l ju r isp ru d e n c e h a s lo n g 

b e e n th e fo c u s o f  sc ru tin y a n d c r it ic ism , a s th e 

b ib l io g ra p h y in  Ju s tic e B la c k a n d M o d e m A m e r

ic a a tte s ts , Y a rb ro u g h’ s b o o k is th e f irs t e x c lu

s iv e ly to a sse ss th e a rg u m e n ts ra ise d b y  th o se 

w h o fo u n d fa u lt w ith  o n e o r a n o th e r a sp e c t o f  

B la c k’ s o p in io n s .

T h e c r it ic ism s a re m a n y . A s Y a rb ro u g h 

sa y s , B la c k’ s ju r isp ru d e n c e fo u n d a c e il in g a s 

w e ll  a s a f lo o r  in  th e C o n stitu t io n , a n a p p ro a c h 

w h ic h m e a n t th a t th e g o v e rn m e n t so m e tim e s 

w o n in c o n te s ts a g a in s t th e in d iv id u a l a n d 

so m e tim e s lo s t. T h a t a p p ro a c h d o e s n o t sa tis fy 

th o se w h o  b e l ie v e th a t ju d g m e n ts a re a u th o r ita

t iv e  a n d w il l  la s t o n ly  i f  g ro u n d e d in  a th e o ry o f  

ju s tic e . O th e rs a c c u se d B la c k o f  b e lie v in g in  a 

m e c h a n ic a l o r a se lf - in te rp re tin g C o n stitu t io n . 

S o m e tim e s c r it ic s sa id h e re a d to o m u c h in to  

th e C o n s titu t io n , e sp e c ia l ly in  h is f irs t tw o  d e c

a d e s o n th e B e n c h . L a te r , o th e r c r it ic s sa id th a t 

h e re a d to o l i t t le  in to  th e d o c u m e n t, o r th a t h is 

m e th o d o f  d e c id in g c a se s p ro d u c e d a rb itra ry 

re su lts .

Y a rb ro u g h , fo r  o n e , b e lie v e s th a t “ e a r ly a s 

w e ll a s la te in  h is c a re e r, Ju s tic e B la c k w a s 

e sse n tia l ly c o n s is te n t in  b o th h is a p p ro a c h to 

th e ju d g e’ s ro le a n d c o n s tru c tio n o f sp e c if ic 

c o n s titu t io n a l p ro v is io n s a n d th a t h is in te rp re

ta t io n s a re g e n e ra lly w e ll g ro u n d e d in th e 

C o n stitu t io n’ s te x t a n d h is to ry .” 6 5 S ti l l , h e in 

s is ts h e h a s n o t w ritte n a n a p o lo g y fo r  B la c k , b u t 

h a s s im p ly tu rn e d th e ta b le s o n th e c r it ic s - to 

a sse ss th e ir o w n a sse ssm e n ts . W h e th e r o n e a c

c e p ts Y a rb ro u g h’ s a n a ly s is o f Ju s tic e B la c k’ s 

c r it ic s , o n e th in g is c e rta in : p ro b a b ly in  n o o th e r 

s in g le b o o k is th e re a m o re re a d a b le a n d th o r

o u g h a n a ly s is o f  B la c k a s a c o n s titu t io n a l p o s i

t iv is t.

T o u n d e rs ta n d th e c r it ic s , o n e m u st f irs t 

u n d e rs ta n d th e su b je c t o f  c r it ic ism . T h e v o l-
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I n  M r . J u s t ic e  B la c k  a n d  h is  C r it ic s , T in s le y  Y a r b r o u g h  e v a lu 

a te s  J u s t ic e  B la c k  (p ic tu r e d  h e r e  w ith  h is  w ife , E liz a b e th ) a s  a  

c o n s t itu t io n a l p o s it iv is t .

u m e c o n ta in s a sy s te m a tic re v ie w o f B la c k’ s 

th in k in g o n th e “ to ta l”  in c o rp o ra tio n o f  th e B il l  

o f  R ig h ts in to th e F o u rte e n th A m e n d m e n t, a 

h a llm a rk o f B la c k’ s p u b lic th in k in g a t le a s t 

s in c e TSRQPONMLKJIHGFEDCBAA d a m so n v . C a li fo rn ia , a n d h is p r iv a te 

th in k in g a s e a r ly a s 1 9 3 9 .6 6 C o n tra ry to th e 

p re v a il in g u n d e rs ta n d in g o f  B la c k , Y a rb ro u g h 

c o n c lu d e s th a t B la c k fo u n d th e so u rc e o f  th e 

in c o rp o ra tio n n o t in  th e d u e p ro c e ss c la u se , b u t 

in  th e m o rib u n d p r iv i le g e s a n d im m u n it ie s c la u se 

o f  th e F o u rte e n th A m e n d m e n t. T h e re is a lso 

a n e x te n s iv e re v ie w o f B la c k’ s a b so lu tis t a p

p ro a c h to th e g u a ra n te e s o f  th e F irs t A m e n d

m e n t, h is m o re re s tr ic t iv e c o n s tru c tio n o f  th e 

e q u a l p ro te c tio n c la u se o f th e F o u rte e n th 

A m e n d m e n t, a n d h is f le x ib le a p p ro a c h to th e 

F o u rth A m e n d m e n t’ s p ro te c tio n s a g a in s t 

“ u n re a so n a b le se a rc h e s a n d se iz u re s .”

S in c e B la c k , a s a p o s it iv is t, b e lie v e d th a t 

p r in c ip a l re sp o n s ib i l i ty fo r  la w m a k in g la y  w ith  

th e p e o p le’ s re p re se n ta tiv e s a n d n o t th e ir ju d g e s , 

Y a rb ro u g h se e s in B la c k’ s ju r isp ru d e n c e a n 

a tte m p t to f in d a w o rk a b le b a la n c e b e tw e e n 

p o p u la r g o v e rn m e n t a n d l im its  o n th e p e o p le’ s 

g o v e rn m e n t. B la c k se a rc h e d fo r “ c o n s titu

t io n a l c o n s tru c tio n s w h ic h w e re c o m p a tib le w ith  

p la u s ib le re a d in g s o f la n g u a g e a n d h is to ry ,”  

Y a rb ro u g h c o n c lu d e s , “ a n d th u s c o n s is te n t w ith

h is c o n c e p tio n o f  ju d ic ia l re v ie w , y e t re

s tr ic t iv e o f  ju d ic ia l c h o ic e , a n d th u s c o m

p a tib le w ith  d e m o c ra tic p r in c ip le s .” 6 7

B e in g th e ta rg e t o f se r io u s c r it ic s is a 

s ig n th a t o n e h a s th o u g h ts o th e rs d e e m 

w o rth y o f c o n s id e ra tio n . A s a le a d in g 

f ig u re in  S u p re m e C o u rt h is to ry , Ju s tic e 

B la c k “ e n d u re s”  b e c a u se h is id e a s s ti l l  

m a tte r . Y e t, i t  is a m e a su re o f  w h a t c o n s ti

tu t io n a l la w  a n d th e ro le o f  th e S e n a te in  

re v ie w in g n o m in e e s to  th e S u p re m e C o u rt 

h a v e b e c o m e s in c e B la c k’ s d e a th th a t, in  a ll 

p ro b a b il i ty , a n o m in e e to d a y (o th e r th a n , 

p e rh a p s , so m e o n e a p p o in te d , a s B la c k w a s, 

f ro m  th e ra n k s o f  th e S e n a te ) e sp o u s in g a 

c o n s titu t io n a l ju r isp ru d e n c e l ik e B la c k’ s 

w o u ld b e d e fe a te d .

W ill ia m  H o w a rd T a ft is a n o th e r f ig u re 

in S u p re m e C o u rt h is to ry w h o se le g a c y , 

p a rtic u la r ly in ju d ic ia l a d m in is tra tio n , 

re m a in s im p o rta n t. A m o n g e m in e n t p u b

l ic  o f f ic ia ls , T a ft is u n u su a l in  th a t v ir tu a lly  

a ll o f  h is a d u lt l i fe , f ro m  a g e 2 5 u n ti l h is 

d e a th a t a g e 7 2 , w a s sp e n t in  p u b lic se rv ic e .

T h e e x c e p tio n is a n e ig h t-y e a r g a p b e tw e e n 

1 9 1 3 (w h e n h e le f t th e W h ite H o u se ) a n d 1 9 2 1 

(w h e n P re s id e n t H a rd in g n a m e d h im  C h ie f 

Ju s tic e ) . T h is is th e p e r io d o f  T a ft’ s p ro fe s

s io n a l l i fe  g e n e ra lly g lo sse d o v e r b y b io g ra

p h e rs , a s id e f ro m  re fe re n c e s to h is p ro fe sso r

sh ip a t Y a le a n d t im e sp e n t o n th e le c tu re 

c irc u it. S tu d e n ts o f  T a ft a n d o f  th is p e r io d in  

A m e ric a n p o lit ic a l h is to ry sh o u ld th e re fo re b e 

p le a se d th a t Ja m e s F . V iv ia n  h a s e d ite d a v o l

u m e6 8 c o n ta in in g th e n e w sp a p e r c o lu m n s T a ft 

w ro te fo r th e P h ila d e lp h ia P u b l ic L e d g e r b e

tw e e n N o v e m b e r 1 ,1 9 1 7 , a n d Ju ly 5 ,1 9 2 1 .

I t  w a s C y ru s H . K . C u rtis o f th e C u rtis 

P u b lish in g C o m p a n y w h o c re a te d th is l i te ra ry 

o p p o rtu n ity fo r th e fo rm e r P re s id e n t. F o r a n 

a n n u a l s tip e n d o f  $ 1 0 ,0 0 0 , T a ft a g re e d to  su b

m it o n e c o lu m n p e r w e e k , a lth o u g h e v e n ts 

so m e tim e s p u sh e d h im  in to w rit in g  m o re f re

q u e n tly . M o st o f  th e c o lu m n s d e a lt w ith  th e 

W o rld W a r, n e g o tia tio n s o v e r th e L e a g u e o f  

N a tio n s , ra ti f ic a tio n o f  th e N in e te e n th A m e n d

m e n t, a n d th e p re s id e n tia l c a m p a ig n a n d e le c

t io n  o f  1 9 2 0 . B u t o th e r c o lu m n s b e a r o n issu e s 

th e S u p re m e C o u rt fa c e d o r issu e s T a ft w o u ld 

c o n fro n t a s C h ie f Ju s tic e .

F o r e x a m p le , a c o lu m n o f M a y 9 , 1 9 1 8 , 

la u d s e n a c tm e n t o f th e S e d it io n A c t, a b o u t
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w h ic h T a ft a p p ro v in g ly n o te d , “ T h e m e re e x

p re ss io n o f  tre a so n a b le se n tim e n t c a n b e p ro m p tly 

p u n ish e d w ith  se v e r ity ....” 6 9 T h e c o lu m n fo r  

Ju n e 2 0 a tta c k s c r it ic s o f  th e S u p re m e C o u rt’ s 

d e c is io n in  TSRQPONMLKJIHGFEDCBAH a m m e r v . D a g e n h a r t ,™ w h ic h s tru c k 

d o w n C o n g re ss’ s C h ild  L a b o r L a w  a s a n a b u se 

o f  th e c o m m e rc e p o w e r. “ T h e C o u rt sa y s th e 

la w  in v a d e s th e fu n c tio n o f  th e s ta te s . W h y  d o e s 

th is re a so n n o t sa tis fy th e c o m p la in a n ts?”  T a ft 

q u e r ie d . “ In  m a tte rs in tru s te d to th e s ta te s b y  

th e C o n stitu t io n , w e m u st lo o k  to  th e s ta te s fo r  

p ro p e r la w s a n d th e ir e f fe c tiv e e n fo rc e m e n t. 

T o d o o th e rw ise is to c o n fe ss o u r n a tio n a l 

sy s te m a fa i lu re .” 7 1 S h o rtly a f te r b e c o m in g 

C h ie f Ju s tic e , T  a f t a n d th e C o u rt fa c e d a se c o n d 

n a tio n a l s ta tu te to e lim in a te c h ild la b o r , th is 

t im e p a sse d u n d e r th e ta x in g p o w e r. In  B a i le y 

v . D re x e l F u rn i tu re C o m p a n y ,'1 2 T a ft sp o k e fo r  

th e m a jo r ity : “ T h e c a se b e fo re u s c a n n o t b e 

d is tin g u ish e d f ro m  th a t o f  H a m m e r v . D a g e n - 

h a r t ,”  th e C h ie f Ju s tic e d e c la re d . “ G ra n t th e 

v a lid ity  o f  th is la w , a n d ...th e w o rd ‘ ta x ’  w o u ld b e 

[u se d ] to b re a k d o w n a ll c o n s titu t io n a l l im ita 

t io n  o n th e p o w e rs o f  C o n g re ss a n d c o m p le te ly 

w ip e o u t th e so v e re ig n ty o f  th e S ta te s .”

O th e r c o lu m n s re f le c te d T a ft’ s in te re s t in  

ju d ic ia l a d m in is tra tio n a n d th e in te g r ity o f  th e 

c o u rts . T h e re w a s p ra ise o n Ju n e 2 0 ,1 9 2 1 , 

fo r  a d e c is io n b y  th e C o lo ra d o S u p re m e 

C o u rt in v a lid a tin g th a t s ta te’ s p ro v is io n 

fo r th e re c a ll o f  ju d g e s . In  a c o lu m n o n 

N o v e m b e r 2 2 , 1 9 2 0 , h e sh a rp ly a tta c k e d 

in e f f ic ie n t sy s te m s o f  c r im in a l ju s tic e in  

th e s ta te s . “ D e la y in  p ro se c u tio n is th e 

g re a t re fu g e o f c r im in a ls ,”  h e a sse rte d . 

M o re o v e r, to o m u c h c a re w a s ta k e n to  

a v o id c o n v ic tin g a n in n o c e n t p e rso n .

F o r  y e a rs th e a d m in is tr a t io n o f  th e 

c r im in a l la w  in  m a n y o f o u r  s ta te c o u r ts 

h a s b e e n h u m il ia t in g ly in e ff ic ie n t a n d a  

r e a l d isg ra c e to o u r c iv i l iza t io n . T h e 

th e o ry th a t n in e ty -n in e g u i l ty  m e n sh o u ld 

e sc a p e r a th e r th a n o n e in n o c e n t m a n 

sh o u ld b e p u n ish e d h a s b e e n c a r r ie d  in  

p ra c t ic e to  a  r id ic u lo u s e x tr e m e . T h e 

p ro se c u t in g m a c h in e ry o f  th e la w  is o f 

h u m a n c o n s tr u c t io n a n d m u s t so m e

t im e s e r r  in  u n d u e se v e r i ty a n d in  th e 

p u n ish m e n t o f  in n o c e n t p e rso n s . I f  w e 

in s is t th a t w e sh a l l n o t h a v e p ro se c u

t io n s w ith o u t a b so lu te in su ra n c e th a t

n o a c c u se d p e rso n sh a l l b e u n ju s t ly d e a lt 

w ith , th e n w e m u s t g iv e u p  p ro se c u t io n a lto 

g e th e r a n d h a v e n o c r im in a l la w . T h e in n o

c e n t m a n w h o su ffe r s in ju s t ic e u n d e r a  p ro p

e r ly  f r a m e d c o d e o f c r im in a l p ro c e d u re is a  

sa c r i f ic e to a  p u b l ic c a u se , a s c le a r a s a n y 

m a r ty r .7 3

P e rh a p s th e m o st in te re s tin g p ie c e a p p e a re d o n 

M a y 2 0 , 1 9 2 1 , o n th e d e a th o f C h ie f Ju s tic e 

E d w a rd D o u g la ss W h ite , th e m a n T a ft w o u ld 

so o n su c c e e d . A lth o u g h g e n e ra lly a re v ie w o f  

W h ite’ s lo n g c a re e r, T a ft’ s c o lu m n re f le c te d o n 

th e n a tu re o f  th e o f f ic e W h ite h e ld .

T h e C h ie f J u s t ic e is th e h e a d o f  th e c o u r t , 

a n d w h ile h is v o te c o u n ts b u t o n e in  th e n in e , 

h e is , i f  h e b e a  m a n o f s tr o n g a n d p e rsu a s iv e 

p e rso n a l i ty , a b id in g c o n v ic t io n s , r e c o g n ize d 

le a rn in g a n d s ta te sm a n l ik e fo re s ig h t, e x p e c te d 

to  p ro m o te te a m w o rk b y th e c o u r t , so a s to  

g iv e w e ig h t a n d so l id a r i ty to  i ts o p in io n s .7 4

T a ft a p p lie d th e d e sc r ip tio n to th e c a re e rs o f  

b o th W h ite a n d C h ie f Ju s tic e M a rsh a ll. S h o rtly , 

h e w o u ld a sp ire to  th e sa m e s ta n d a rd .

T a ft w a s th e te n th C h ie f Ju s tic e . W ill ia m  H .aZYXWVUTSRQPONMLKJIHGFEDCBA

I n  c o lu m n s  w r it te n  fo r  P h ila d e lp h ia ’s  UTSRQPONMLKJIHGFEDCBAP u b lic L ed g er b e tw e e n  

1 9 1 7  a n d  1 9 2 1 , W ill ia m  H . T a ft c o m m e n te d  o n  S u p r e m e  C o u r t  

d e c is io n s , in c lu d in g  o n e  r u lin g  o n  c h ild  la b o r  la w s . Y o u n g  g ir ls  

w o r k in g  in  a  h o s ie r y  m ill in  1 9 1 3  a r e  p ic tu r e d  a b o v e .
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C h ie f  J u s t ic e  W illia m  H . T a ft w ith  h is  w ife , H e le n , a n d  

th e ir  s o n , C h a r le s .

R e h n q u is t is th e s ix te e n th . U n lik e  a ll  b u t tw o  o f  

h is p re d e c e sso rs , R e h n q u is t w a s a lre a d y a n 

A sso c ia te Ju s tic e w h e n h e w a s a p p o in te d to  th e 

c e n te r c h a ir , a n d w h ile h e h a s b e e n C h ie f o n ly  

s in c e 1 9 8 6 , h is to ta l se rv ic e o n th e C o u rt n o w  

su rp a sse s 2 0 y e a rs . H is v ie w s h a v e b e c o m e th e 

fo c u s o f a t le a s t tw o b o o k - le n g th s tu d ie s , th e 

m o re re c e n t b e in g S u e D a v is’ s Ju s tic e R e h n q u is t 

a n d th e C o n stitu t io n.7 5

B o o k s a b o u t S u p re m e C o u rt Ju s tic e s c o m

m o n ly fa l l in to fo u r c a te g o r ie s . T h e lo n g e s t 

b o o k s a re u su a lly b io g ra p h ie s c o v e r in g v ir tu a lly  

e v e ry a sp e c t o f  th e su b je c t’ s l i fe , e v e n th o u g h 

th e C o u rt y e a rs m a y b e a m a jo r p a rt o f th e 

w o rk . H e n ry F . P rin g le’ s s tu d y o f  C h ie f Ju s tic e 

T a ft fa l ls in to th is g ro u p .7 6 A  se c o n d ty p e 

c o n f in e s i tse lf m a in ly to th e su b je c t’ s ju d ic ia l 

d e c is io n s , n o rm a lly s tre ss in g c o n s titu t io n a l 

d o c tr in e a n d ju r isp ru d e n c e . T in s le y Y a rb ro u g h’ s 

b o o k o n Ju s tic e B la c k , d isc u sse d a b o v e , is a n 

e x a m p le . A  th ird  c a te g o ry p la c e s th e v ie w s o f  

th e Ju s tic e in  a la rg e r p o lit ic a l a n d so c ia l c o n

te x t. C o n s id e r , fo r in s ta n c e , th e c o lle c tio n o f  

s tu d ie s b y  G . E d w a rd W h ite in  T h e A m e ric a n 

Ju d ic ia l T ra d it io n.7 7 A  fo u r th ty p e lo o k s a t th e 

m e m b e rs o f th e C o u rt s ta tis t ic a l ly a n d c o m

p a ra tiv e ly a s a w a y o f  re la tin g th e id e a s o f  o n e 

ju s tic e to  th e o th e rs . T h e fo c u s is o n v o te s fo r  

o r a g a in s t c e rta in v a lu e s , ra th e r th a n o n th e

su b s ta n c e o f  c a se s a n d th e p ro g re ss io n o f  d o c

tr in e .7 8

D a v is’ s is p r im a r i ly  o f  th e se c o n d ty p e . S h e 

b e g in s w ith  th e a p p o in tm e n t o f  R e h n q u is t to  

re p la c e Ju s tic e H a rla n in  1 9 7 1 , a n d c o n s id e rs 

e x c lu s iv e ly h is c o n s titu t io n a l ju r isp ru d e n c e a s 

re f le c te d in ju d ic ia l o p in io n s th ro u g h Ju n e 1 9 8 6 . 

T h e g o a l is to  la y  b e fo re th e re a d e r a sy s te m a tic 

a n a ly s is o f th e ju d ic ia l v a lu e s o f W ill ia m  

R e h n q u is t. G e n e ra lly , h e r a n a ly s is is e v e n - 

h a n d e d , a lth o u g h th e f in a l p a g e s o f  th e b o o k 

le a v e n o d o u b t th a t sh e re je c ts th o se v a lu e s .

R e h n q u is t m u st b e u n d e rs to o d a s a le g a l 

p o s it iv is t, sh e b e lie v e s . L e g a l p o s it iv ism fo rg e s 

c o m m o n g ro u n d w ith  Ju s tic e B la c k , w ith  th e 

c o n sp ic u o u s d if fe re n c e th a t th e la tte r’ s p o s it iv

ism u su a lly le d h im  to v e ry d if fe re n t c o n c lu

s io n s . T h e le g a l p o s it iv is t se e s th e le g is la tu re a s 

th e p r in c ip a l la w m a k e r, w ith  ju d g e s h a v in g a 

re d u c e d ro le to p la y . L e g a l p o s it iv ism a lso 

m e a n s th a t th e a u th o r ity a n d le g it im a c y fo r  la w  

f lo w  f ro m  i ts e n a c tm e n t b y  th e p e o p le’ s re p re

se n ta tiv e s , n o t f ro m  th e la w ’ s c o m p a tib i l i ty w ith  

m o ra l v a lu e s w h ic h e x is t o u ts id e th e la w . C o u p le d 

w ith  p o s it iv ism is a p a rtic u la r o rd e r in g o f  ju d i

c ia l v a lu e s . F o r e x a m p le , D a v is f in d s th a t 

R e h n q u is t p la c e s a “ p re e m in e n t”  v a lu e o n 

fe d e ra lism , w ith  “ th e th e m e o f  s ta te a u to n o m y”  

ru n n in g “ th ro u g h o u t h is o p in io n s .” In d e e d 

“ th e v a lu e th a t R e h n q u is t a ss ig n s to  fe d e ra lism 

is so h ig h th a t i t  a b ro g a te s th e p re sc r ip tio n fo r  

a m in im a l ro le fo r  th e ju d ic ia ry .”

S u b o rd in a te to  fe d e ra lism a re r ig h ts o f  p r i

v a te p ro p e rty - th a t is , th e r ig h t o f  th e o w n e r o f  

p ro p e rty to b e f re e f ro m  u n d u e re g u la tio n b y  

g o v e rn m e n t, e sp e c ia l ly s ta te g o v e rn m e n ts . A t  

th e b o tto m o f  th e h ie ra rc h y a re o th e r in d iv id u a l 

r ig h ts su c h a s f re e d o m o f  sp e e c h a n d p ro te c

t io n s fo r p e rso n s a c c u se d o f c r im e s .7 9 T h e 

p u z z le is  w h y  R e h n q u is t d o e s n o t p la c e a ll  in d i

v id u a l r ig h ts , in c lu d in g th o se o f  p ro p e rty , o n th e 

sa m e le v e l.

A  r ig h t e n ta i ls a c o rre sp o n d in g o b lig a tio n 

o n a n o th e r. In  a d e m o c ra tic p o lit ic a l o rd e r, a 

r ig h t u su a lly m e a n s a re s tr ic t io n p la c e d o n th e 

m a jo r ity in  th e in te re s t o f  th e in d iv id u a l o r a m i

n o r ity  o f  th e p e o p le . I f  o n e v a lu e s la w  b e c a u se 

i t  f lo w s f ro m  th e p e o p le , w h y  n o t th e n m a k e a ll 

in d iv id u a l r ig h ts e q u a lly su b o rd in a te ? T h e a n sw e r 

c a n n o t b e th a t so m e r ig h ts b u t n o t o th e rs f in d  

e x p lic it m e n tio n in  th e C o n stitu t io n w h ic h is th e 

u lt im a te la w . W h ile th is fa c t n e a tly e x p la in s
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R e h n q u is t’ s p o s it io n in  c a se s l ik e R o e TSRQPONMLKJIHGFEDCBAv . W a d e ,8 0 

i t  d o e s n o t e x p la in w h y , a m o n g r ig h ts w h ic h a re 

m e n tio n e d , h e p re fe rs so m e (p ro p e rty ) o v e r 

o th e rs ( f re e sp e e c h ). S h e o f fe rs se v e ra l p o s

s ib le e x p la n a tio n s . F irs t, R e h n q u is t m a y n o t 

b e lie v e th a t th e F o u rte e n th A m e n d m e n t b r in g s 

th e p ro v is io n s o f  th e B il l  o f  R ig h ts , in c lu d in g 

th e F irs t A m e n d m e n t, sq u a re ly to  b e a r a g a in s t 

th e s ta te s . S e c o n d , h e m a y b e lie v e th a t th e 

F ra m e rs v a lu e d p ro p e rty r ig h ts m o re th a n o th e r 

r ig h ts , a lth o u g h th a t p re fe re n c e is n o t e v id e n t 

f ro m  th e te x t o f  th e C o n stitu t io n i tse lf . T h ird , 

h e m a y b e lie v e th a t p ro p e rty r ig h ts a re m o re 

im p o rta n t b e c a u se th e y p ro m o te s ta b il i ty in  

so c ie ty .

S c h o la rs p ro b e ju d ic ia l o p in io n s a n d o th e r 

so u rc e s fo r  c lu e s a b o u t a Ju s tic e’ s v a lu e s . S u c h 

in te l le c tu a l e x p lo ra tio n s w o u ld b e l i t t le  m o re 

th a n m e n ta l e x e rc ise s w e re th o se v a lu e s n o t 

tra n s la te d in to p u b lic p o lic y w h e n c a se s a re 

d e c id e d . T h e u n a rtic u la te d a ssu m p tio n o f  s tu d

ie s l ik e  D a v is’ s is th a t Ju s tic e s a re n o t m e re ly 

le g is la to rs in  ju d ic ia l g a rb , v o tin g th is w a y o r 

th a t to  fu r th e r a p a rtic u la r a g e n d a . R a th e r, th e 

a ssu m p tio n is th a t ju d g e s a re in d e e d d if fe re n t 

f ro m  le g is la to rs n o t b e c a u se th e y la c k p re fe r

e n c e s b u t b e c a u se , f irs t, th e y a re n o t o b lig e d to 

re f le c t p o p u la r w il l  a n d , se c o n d , th e y ro u tin e ly 

sp e a k th e la n g u a g e o f  th e fu n d a m e n ta l v a lu e s 

o f  th e p o lit ic a l sy s te m . T h e le g it im iz in g fo rc e in  

th e le g is la tiv e c h a m b e r is 5 1 p e rc e n t o f th e 

v o te s . In  th e a p p e lla te c o u rtro o m i t  is re a so n e d 

ju d g m e n t, w re s tle d f ro m  a n a u th o r ita t iv e so u rc e 

su c h a s a c o n s titu t io n a l o r s ta tu to ry p ro v is io n . 

W h e th e r th e su b je c t is Ju s tic e B la c k o r C h ie f 

Ju s tic e R e h n q u is t, id e a s a re s tu d ie d b e c a u se 

th e y a re su p p o se d to m a tte r . Y e a rs h e n c e , 

so m e o n e m a y w e ll p u b lish a b o o k o n “ C h ie f 

Ju s tic e R e h n q u is t a n d H is C rit ic s .” D a v is’ s 

b o o k w il l  b e o n e o f th e so u rc e s , T in s le y 

Y a rb ro u g h’ s b o o k th e m o d e l.

T h e P a st

In  n e ith e r th e C o n g re ss n o r th e P re s id e n c y 

d o e s th e p a s t re s id e in  th e p re se n t to  th e e x te n t 

i t  d o e s a t th e S u p re m e C o u rt. T h e C o u rt o f  th e 

1 9 9 0 s is c le a r ly d if fe re n t f ro m  th e C o u rt o f  th e 

1 7 9 0 s , y e t p a s t g e n e ra tio n s h a v e le f t  la n d m a rk s 

w h ic h re m a in . F o r th e C o u rt th o se la n d m a rk s 

c o n s is t m a in ly o f  p re c e d e n t-- th e g lo ss e a r l ie r 

Ju s tic e s p la c e d o n th e C o n stitu t io n . P re e m

in e n t a m o n g th e C o u rt’ s tra d it io n s— in d e e d , th e 

th in g  w h ic h se ts i t  a p a rt f ro m  th e c o u rts in  m o st 

c o u n tr ie s o f  th e w o rld - is ju d ic ia l re v ie w . A n d  

in  m o st te x ts o n A m e ric a n c o n s titu t io n a l la w , 

M a rb u ry v . M a d iso n  ̂is th e le a d in g c a se .

R o b e rt L o w ry  C lin to n’ s M a rb u ry v . M a d i

so n a n d Ju d ic ia l R e v ie w8 2 is a s ig n if ic a n t e x a m i

n a tio n o f  h o w th e re la tio n b e tw e e n th e C o u rt 

a n d th e o th e r a g e n c ie s o f  th e n a tio n a l g o v e rn

m e n t, e sp e c ia l ly C o n g re ss , h a s e v o lv e d d u r in g 

d if fe re n t p e r io d s in  A m e ric a n h is to ry . P u b lic a

t io n is t im e ly . T h e la s t d e c a d e h a s w itn e sse d 

w id e sp re a d d e b a te a b o u t ju d ic ia l re v ie w o n a t 

le a s t tw o  f ro n ts : f irs t, th e p ro p e r a p p ro a c h th e 

S u p re m e C o u rt sh o u ld e m p lo y in  in te rp re tin g 

th e C o n stitu t io n , a n d , se c o n d , w h e th e r a n d to  

w h a t e x te n t S u p re m e C o u rt d e c is io n s sh o u ld b e 

b in d in g o n th e re s t o f  th e p o lit ic a l sy s te m .8 3 

B ro a d ly d e sc r ib e d , th e v o lu m e is a s tu d y in  

m y th -m a k in g a n d in  th e se p a ra tio n o f  p o w e rs . 

T h e p o in t o f  C l in to n’ s s tu d y is th a t th e M a rb u ry 

o f  c o n te m p o ra ry c o n s titu t io n a l la w  is n o t th e 

M a rb u ry o f h is to ry , th a t sc h o la rs n e e d to d o 

m u c h “ u n le a rn in g”  i f  th e y a re to u n d e rs ta n d 

th e c a se c o rre c tly , a n d th a t fu n d a m e n ta l c h a n g e 

is n e e d e d i f  th e p o lit ic a l sy s te m is to  re s t o n a 

su re c o n s titu t io n a l fo o tin g .

B e fo re , d u r in g , a n d a f te r M a rb u ry , C lin to n 

b e lie v e s th a t a g e n e ra lly a g re e d -u p o n a n d l im 

i te d v ie w  o f  ju d ic ia l p o w e r e x is te d : th a t th e 

fe d e ra l c o u rts c o u ld in v a lid a te a c ts o f c o o rd i

n a te b ra n c h e s o f  g o v e rn m e n t w ith  f in a l i ty  o n ly  

w h e n th e a c ts v io la te d c o n s titu t io n a l re s tr ic

t io n s o n ju d ic ia l p o w e r. O f c o u rse , th is w a s 

w h a t h a p p e n e d in  M a rb u ry : th e C o u rt in v a li

d a te d p a rt o f  a n a c t o f  C o n g re ss w h ic h in tru d e d 

o n th e ju d ic ia ry’ s A rtic le I I I  fu n c tio n s . A t  

v a r ia n c e w ith  th e c o m m o n v ie w , C lin to n d o e s 

n o t se e M a rsh a ll’ s d e c is io n a s a c le v e r w a y o f f  

th e h o rn s o f  a p o lit ic a l d i le m m a , n o m a tte r h o w  

g re a t th e fe u d b e tw e e n F e d e ra lis ts a n d D e m o

c ra tic R e p u b lic a n s d u r in g P re s id e n t Je f fe rso n’ s 

f irs t te rm .

M a rb u ry w a s n o t a  p o l i t ic a l  d e c is io n b u t w a s 

b a se d o n so u n d c o n s t i tu t io n a l d o c tr in e a n d e x 

is t in g le g a l p re c e d e n t. In  sh o r t , i t  w a s p re c ise ly 

th e so r t o f c a se th a t th e F o u n d e rs c o n s id e re d 

a p p ro p r ia te fo r  th e e x e rc ise o f ju d ic ia l  r e v ie w . A  

fa i lu re to  e x e rc ise a u th o r i ty in  th a t c a se w o u ld 

su re ly h a v e im p a ir e d th e C o u r t’s a b i l i ty  to  p ro p

e r ly  p e r fo rm i ts o w n fu n c t io n s .8 4
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I n  T h e  F e d e r a lis t P a p e r s A le x a n d e r  H a m ilto n  (p ic tu r e d  h e r e  in  a  1 7 7 3  p r o f ile  a t  a g e  I S ) e c h o e d  th e  b e lie f s  o f  o th e r  

F o u n d e r s  in  a s s u m in g  th a t  n e u tr a lity  a n d  o b je c t iv ity  w e r e  th e  g o a ls  o f  ju d g e s . I n  h is  n e w  b o o k , R o b e r t  C lin to n  a r g u e s  

th a t  p r o p o n e n ts  o f  ju d ic ia l n o n -n e u tr a lity  u n d e r m in e  ju d ic ia l r e v ie w , a n d  tr a c e s  th e  e v o lu t io n  o f th a t  d o c tr in e  fr o m  

th e  F o u n d e r s ’ c o n c e p t io n  to  m o d e r n  t im e s .

T h is re a d in g o f  th e c a se is s tr ik in g ly  n a rro w 

a n d d if fe rs f ro m  th e c o n te m p o ra ry in te rp re ta

t io n th a t a u th o r iz e s c o u rts to s tr ik e d o w n a n y 

a c t o f  C o n g re ss o r o f  th e e x e c u tiv e w h ic h th e 

ju d g e s f in d  to  b e in  v io la tio n o f  th e C o n stitu t io n . 

F u rth e rm o re , u n d e r th e c o n te m p o ra ry in te r

p re ta tio n a d e c is io n o f  th e S u p re m e C o u rt is 

su p p o se d to b e “ f in a l”  u n ti l c h a n g e d b y th e 

C o u rt o r b y  a m e n d m e n t o f  th e C o n stitu t io n , a 

p o s it io n th e C o u rt i tse lf a rtic u la te d in  TSRQPONMLKJIHGFEDCBAC o o p e r v . 

A a ro n .9 5 “ [H ja n d e d d o w n to  su b se q u e n t g e n

e ra tio n s in  a m a n n e r n o t u n lik e th a t o f  P la to’ s 

‘ n o b le l ie ’ ...th e ju d ic ia l m y th o lo g y e m b e d d e d 

th e re h a s se rv e d to a u th o r iz e sm a ll g ro u p s o f  

ju d g e s to  p re e m p t o th e r o rg a n s o f  g o v e rn m e n t 

in  d e c id in g fu n d a m e n ta l c o n s titu t io n a l q u e s

t io n s .” 8 6 E v e n th e te rm “ ju d ic ia l re v ie w”  is o f  

c o m p a ra tiv e ly re c e n t o r ig in , C lin to n re p o rts , 

p ro b a b ly h a v in g n o t a p p e a re d a n y e a r l ie r th a n 

1 9 1 0 .8 7 T h e m y th o lo g ic a l M a rb u ry g re w o u t o f  

d e b a te s o v e r ju d ic ia l p o w e r d u r in g th e P ro g re s

s iv e e ra . “ B y  1 9 0 3 , f r ie n d s o f th e C o u rt h a d 

e le v a te d M a rb u ry to a s ta tu s c o m m e n su ra te 

w ith  th e D e c la ra tio n o f  In d e p e n d e n c e!  ’ ,8 8 E v e n

th o se o p p o se d to th e C o u rt’ s u se o f  ju d ic ia l 

re v ie w a c c e p te d M a rb u ry a s th e so u rc e o f  th e 

p ro b le m . T h e M a rb u ry o f  m y th d e v e lo p e d to  

c o u n te r a d v o c a te s o f  le g is la tiv e su p re m a c y w h o 

w o u ld h a v e d e n ie d c o u rts a n y re v ie w o f  le g is la

t iv e a c ts w h a tso e v e r.

C lin to n is n o t c o n te n t w ith  a re v a m p in g o f  

h is to ry . H is c o n c lu s io n s a b o u t th e e v o lu tio n o f  

M a rb u ry c a rry c o n se q u e n c e s .

[ T ] h e  fu n d a m e n ta l r a t io n a le fo r  th e in s t i

tu t io n o f A r t ic le  I I I  c o u r ts w a s th e b e l ie f o f  th e 

F o u n d e rs th a t im p a r t ia l i ty , n e u tra l i ty , a n d 

o b je c t iv i ty w e re p la u s ib le a n d w o r th w h i le g o a ls 

fo r  in d e p e n d e n t ju d g e s. S in c e i t  is  e x a c t ly th a t 

p ro p o s i t io n th a t is d e n ie d b y m o d e m p ro p o

n e n ts o f  ju d ic ia l n o n -n e u tra l i ty , a d o p t io n o f 

th a t m y th u n d e rm in e s in  to to th e c o n v e n

t io n a l  fo u n d a t io n o f ju d ic ia l  in d e p e n d e n c e .8 9

H a m ilto n , a f te r a ll, in  F e d e ra lis t N o s. 7 8 

a n d 8 1 h a d a ssu m e d su c h im p a rtia l i ty to  re s id e 

in  th e “ p o w e r o f  ju d g m e n t.”  T h e re fo re , th o se 

w h o w o u ld im p o rt v a lu e s in to  th e C o n stitu t io n
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b e c a u se n e u tra l i ty a n d o b je c tiv ity c a n n o t b e 

a c h ie v e d u n d e rc u t ju d ic ia l re v ie w i tse lf .

In  p la c e o f th e c u rre n t u n d e rs ta n d in g o f  

ju d ic ia l re v ie w , C lin to n p ro p o se s “ fu n c tio n a l 

c o o rd in a te re v ie w”  w h ic h w o u ld c o n f in e ju d i

c ia l re v ie w to th e in v a lid a tio n o f la w s o f a 

ju d ic ia l n a tu re , a s e x e m p lif ie d b y  th e fa c ts o f  th e TSRQPONMLKJIHGFEDCBA
M a rb u ry c a se . F u n c tio n a l re v ie w in  tu rn le a v e s 

a “ d e r iv a tiv e d isc re tio n in  C o n g re ss— a n d , to  a n 

e x te n t, in  th e p re s id e n t— to d is re g a rd ju d ic ia l 

d e c is io n s w h ic h se t a s id e la w s o n th e b a s is o f  

c o n s titu t io n a l p ro v is io n s n o t a d d re sse d to th e 

c o u rts .” 9 0

C lin to n f in d s c e rta in a d v a n ta g e s in  h is th e

o ry . F irs t, i t  is c o n s is te n t w ith  th e te x t o f  th e 

C o n stitu t io n a n d w ith  h is u n d e rs ta n d in g o f  th e 

F ra m e rs’  in te n tio n re g a rd in g th e ju d ic ia l p o w e r. 

S e c o n d , th e th e o ry is c o n s is te n t w ith  ju d ic ia l 

d e c is io n s o f  th e fo u n d in g p e r io d . T h ird , i t  “ sa t

is f ie s th e d e m a n d fo r  o b je c tiv ity in h e re n t in  a 

c o n c e p tio n o f  c o u rts a s o rg a n s o f  g o v e rn m e n t 

e x e rc is in g ju d g m e n t ra th e r th a n w il l . I t is 

n e u tra l w ith  re sp e c t to  p a rtic u la r re su lts .”  A c 

c o rd in g ly , C o n g re ss c a n p u rsu e c o n se rv a tiv e o r 

l ib e ra l p o lic ie s , a n d , so lo n g a s i t d o e s n o t 

e n c ro a c h o n p o lic ie s e n tru s te d to  th e c o u rts , n o 

c o u rt w o u ld  h a v e th e a u th o r ity to  in v a lid a te th e 

le g is la tu re’ s p re fe re n c e . C lin to n u se s th re e e x

a m p le s . T h e S u p re m e C o u rt w o u ld h a v e n o 

a u th o r ity to  in te rp o se i ts v ie w s w e re C o n g re ss 

to re q u ire ra c ia l ly se g re g a te d sc h o o ls fo r th e 

D is tr ic t o f  C o lu m b ia o r  to  b a n th e m o v e m e n t in  

in te rs ta te c o m m e rc e o f  g o o d s m a d e w ith  c h ild  

la b o r . H o w e v e r, w e re C o n g re ss to  fo rb id  c o u rts 

f ro m  e x c lu d in g c o e rc e d c o n fe ss io n s f ro m  tr ia ls , 

th e ju d ic ia ry c o u ld p ro p e r ly in v a lid a te th e la w  

b e c a u se th e s ta tu te n o t o n ly c o n tra v e n e s th e 

F if th  A m e n d m e n t b u t is d ire c te d to  w h a t c o u rts 

d o . T h e d e c is io n in  th e th ird e x a m p le w o u ld 

a lso b e f in a l b e c a u se tr ia l c o u rts w o u ld b e 

b o u n d to  fo l lo w  i t . T h e o n ly  le g is la tiv e re c o u rse 

w o u ld b e im p e a c h m e n t.

W ith o u t d o u b t, c o o rd in a te re v ie w w o u ld 

g e n e ra te m o re p u b lic d e b a te o n th e c o n s titu

t io n a li ty  (a s w e ll a s th e w isd o m , o n e im a g in e s) 

o f  v a r io u s p o lic ie s . W e re i t  to  b e a d o p te d , th e 

e le c to ra l p ro c e ss i tse lf m ig h t b e c o m e th e u lt i 

m a te v a lid a tin g a u th o r ity o n w h ic h in te rp re ta

t io n  w a s “ c o rre c t”  o r a t le a s t to p re v a il . Y e t, 

o n e re e ls f ro m  th e p ro sp e c t o f  p o lit ic a l a n a rc h y . 

In s ta n c e s w o u ld a r ise in  w h ic h th e l in e s w o u ld 

n o t b e c le a r , w h e n o p p o s in g g ro u p s w o u ld u se

th e a m b ig u ity to  p a rtisa n a d v a n ta g e . “ I  d o n o t 

th in k  so ,”  C lin to n re p lie s , “ b u t e v e n i f  i t  d o e s ,... 

a m e a su re o f  u n c e rta in ty in  c o n s titu t io n a l m a t

te rs is h e a lth y .” 9 1 F o r h im , th e n o tio n th a t 

f in a l i ty  m u st re s id e so m e w h e re is a lso m y th , a n 

a tt i tu d e u n k n o w n to th e F ra m e rs . T h e d i

le m m a w ith  th e p re se n t v e rs io n o f  ju d ic ia l re

v ie w  is th a t i t re q u ire s a c q u ie sc e n c e in  th e 

d e c is io n , n o m a tte r h o w g re a t th e f la w . B y  

c o n tra s t, C lin to n’ s c o o rd in a te re v ie w “ a llo w s 

th e a f fe c te d d e p a rtm e n t th e d isc re tio n to  d is re

g a rd th e C o u rt’ s d e c is io n i f  i ts o w n in te rp re ta

t io n  o f  th e C o n stitu t io n d if fe rs f ro m  th a t o f  th e 

C o u rt.” 9 2 W h a t w o u ld b e re q u ire d w o u ld b e a 

p r in c ip le d e x p la n a tio n b y th e d e p a rtm e n t d e

fe n d in g i ts in te rp re ta tio n a s c o rre c t.9 3 T h e re c

o m m e n d e d o v e rh a u l w o u ld a d d a n e w d im e n

s io n to se p a ra tio n o f  p o w e rs , to b e su re , b u t 

w o u ld m a k e g o v e rn in g a t th e n a tio n a l le v e l 

e v e n m o re d if f ic u lt  th a n i t  c u rre n tly is .9 4

C lin to n’ s b o o k is re v o lu tio n a ry -b o th in  i ts 

m e ssa g e fo r c u rre n t sc h o la rsh ip a n d i ts p re

sc r ip tio n fo r  s ta te c ra f t. H o w e v e r, e v e n a g re e

m e n t w ith  C lin to n’ s re a d in g o f  h is to ry d o e s n o t 

n e c e ssa r i ly le a d to  th e c o n s titu t io n a l re su lts h e 

a d v o c a te s . T h e C o n stitu t io n in  p ra c tic e h a s 

lo n g b e e n d if fe re n t in  so m a n y w a y s f ro m  th e 

w o rd s o f  th e C o n stitu t io n (a n d o f  th e k n o w a b le 

in te n t o f  th o se w h o w ro te i t) . A s R o b e rt H . 

Ja c k so n c h a ra c te r iz e d A m e ric a n c o n s titu t io n a l 

in te rp re ta tio n ,

D u r in g i ts e a r ly d a y s , [ th e  C o u r t ]  h a d th e 

a id  c f  c o u n se l w h o e x p o u n d e d th e C o n s t i tu t io n 

f r o m  in t im a te a n d p e rso n a l e x p e r ie n c e in  i ts 

m a k in g— T h e p a ss in g o fJ o h n M a rsh a l l m a rk e d 

th e p a ss in g o f  th a t p h a se o f  th e C o u r t’s e x p e

r ie n c e . T h e re a fte r th e C o n s t i tu t io n b e c a m e 

le ss a  l iv in g  a n d c o n te m p o ra r y th in g -m o re 

a n d m o re a  t r a d i t io n . T h e w o rk o f  th e C o u r t 

b e c a m e le ss a n e x p o s i t io n o f i ts te x t a n d 

se tt in g a n d p u rp o se s a n d b e c a m e m o re la r g e ly 

a  s tu d y o f w h a t la te r  m e n h a d sa id a b o u t i t .  

T h e C o n s t i tu t io n w a s le ss r e so r te d to  fo r  d e

c id in g  c a se s , a n d c a se s w e re m o re r e so r te d to  

fo r  d e c id in g a b o u t th e C o n s t i tu t io n . T h is w a s 

th e in e v i ta b le c o n se q u e n c e o f  a c c u m u la t in g 

a b o d y o f ju d ic ia l e x p e r ie n c e a n d o p in io n 

w h ic h th e le g a l p ro fe ss io n w o u ld r e g a rd a s 

p re c e d e n ts .9 5

N o n e th e le ss , C lin to n h a s c h a lle n g e d th e s ta tu s
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q u o . H is b o o k is o n e n o s tu d e n t o f  th e C o u rt 

c a n p ru d e n tly d is re g a rd .

P ro c e ss

T h e C o u rt’ s d e c is io n m a k in g p ro c e d u re s a s 

w e ll a s i ts p a s t sh a p e th e o u tc o m e o f c a se s . 

H o w  th e C o u rt o p e ra te s in te rn a lly is im p o rta n t 

s in c e th e S u p re m e C o u rt h a s a lw a y s b e e n a 

c o lle g ia l b o d y . U n lik e m o st in te rm e d ia te a p

p e lla te c o u rts in  th e s ta te a n d fe d e ra l ju d ic ia l 

sy s te m s, a ll ju s tic e s ty p ic a lly p a rtic ip a te in  a ll 

d e c is io n s . G lim p se s o f th e p ro c e ss p ro m o te 

u n d e rs ta n d in g , a n d u su a lly a p p re c ia tio n , o f  th e 

in s ti tu t io n .

S u c h g lim p se s a re th e d is tin g u ish in g m a rk 

o f T h e A sc e n t o f P ra g m a tism b y B e rn a rd 

S c h w a rtz ,9 6 a n a u th o r w h o se re c e n t b o o k s h a v e 

a lso p ro v id e d sc h o la r ly in s ig h t in to th e fo rm a

t io n o f  th e C o u rt’ s m a jo r d e c is io n s o f  th e p a s t 

fo u r d e c a d e s .9 7 T h e fo c u s o f  th is la te s t v o lu m e

is th e B u rg e r C o u rt.

O f  th e s ix te e n C h ie f Ju s tic e s , W a rre n E a r l 

B u rg e r’ s te n u re su rp a sse s a ll b u t th re e . O n ly  

C h ie f Ju s tic e s M a rsh a ll, T a n e y , a n d F u lle r se rv e d 

lo n g e r. O f  th e e ig h t C h ie f Ju s tic e s a p p o in te d 

th u s fa r in  th e tw e n tie th c e n tu ry , B u rg e r se rv e d 

lo n g e r th a n a n y . L o n g e v ity a lo n e m a k e s th e 

B u rg e r e ra a n a p p e a lin g o n e to  s tu d y .

B u t th e re is m o re . T h e B u rg e r y e a rs fo l 

lo w e d th e W a rre n y e a rs . B e g in n in g in 1 9 5 3 , 

E a r l W a rre n’ s te n u re a s C h ie f Ju s tic e w a s o n e 

o f  th e m o st a c tiv e a n d re m a rk a b le in  A m e ric a n 

h is to ry , p a rtic u la r ly so a f te r Ju s tic e G o ld b e rg’ s 

a rr iv a l in  1 9 6 2 w h ic h p ro d u c e d a n e a r ly c e rta in 

m in im u m o f f iv e v o te s fo r p o s it io n s W a rre n 

a d v o c a te d .9 8 H a rd ly a n a sp e c t o f  l i fe  w e n t u n

to u c h e d b y la n d m a rk d e c is io n s o n ra c e d is

c r im in a tio n , le g is la tiv e a p p o rtio n m e n t, a n d th e 

B il l  o f R ig h ts . W a rre n’ s C o u rt la u n c h e d a 

re v o lu tio n in  c o n s titu t io n a l ju r isp ru d e n c e .

T h e C o u rt b e c a m e a n issu e in  th e p re s id e naZYXWVUTSRQPONMLKJIHGFEDCBA

B e m a r d  S c h w a r tz  h a s  w r it te n  a  c o m p r e h e n s iv e  s tu d y  o f  th e  in n e r  w o r k in g s  o f  th e S u p r e m e  C o u r t  u n d e r  C h ie f  J u s t ic e  

W a r r e n  E . B u r g e r , w h o  f i l le d  th e  c e n te r  c h a ir  lo n g e r  th a n  a ll b u t th r e e  o f  h is  p r e d e c e s s o r s . P ic tu r e d  b e lo w  is  th e  

c o m p o s it io n  o f  th e  B u r g e r  C o u r t fr o m  1 9 7 2  w h e n  W illia m  H . R e h n q u is t ( s ta n d in g , e x tr e m e  r ig h t ) w a s  a p p o in te d , to  

1 9 7 5 ,  w h e n  J o h n  P a u l S te v e n s  s u c c e e d e d  W illia m  O . D o u g la s  ( s e c o n d  fr o m  le f t , s it t in g ) .
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t ia l e le c tio n o f  1 9 6 8 to a d e g re e n o t w itn e sse d 

s in c e 1 9 3 6 . R e p u b lic a n c a n d id a te R ic h a rd N ix o n  

ra n a g a in s t th e re c o rd o f  th e W a rre n C o u rt a n d 

p ro m ise d , i f  e le c te d , to c h a n g e th e C o u rt b y  

s tre n g th e n in g th e “ p e a c e fo rc e s a s a g a in s t th e 

c r im in a l fo rc e s o f  th e c o u n try .” 9 9 N ix o n ’ s a p

p o in tm e n t o f  B u rg e r in  1 9 6 9 th e re fo re se e m e d 

to  fu lf i l l  h is c a m p a ig n p le d g e a g a in s t ju d ic ia l a c

t iv ism . G iv e n th e n e w C h ie fs re c o rd o n c r im i

n a l ju s tic e , h e se e m e d m a d e to o rd e r fo r th e 

n e w a d m in is tra tio n . L itt le  w o n d e r th a t c o m

m e n ta to rs a w a ite d m a jo r c h a n g e .

R e m a rk a b ly , th e C o u rt u n d e r C h ie f Ju s tic e 

B u rg e r d id  n o t o v e rtu rn o u tr ig h t a s in g le m a jo r 

d e c is io n o f  th e W a rre n C o u rt. T h e p e rs is te n c e 

o f  th e W a rre n C o u rt’ s ju r isp ru d e n c e d u r in g th e 

p e r io d is a ll th e m o re n o te w o rth y w h e n i t  is  

re m e m b e re d th a t b y  1 9 8 6 w h e n B u rg e r re tire d , 

o n ly  th re e m e m b e rs o f  th e W a rre n C o u rt w e re 

s ti l l  s itt in g , a n d o f  th e th re e o n ly  Ju s tic e s B re n

n a n a n d M a rsh a ll h a d b e e n c lo se ly id e n tif ie d 

w ith th e W a rre n C o u rt’ s m a jo r a c c o m p lish

m e n ts . A lth o u g h so m e o f  th e W a rre n C o u rt’ s 

la n d m a rk ru l in g s o n c r im in a l ju s tic e w e re re

s tr ic te d , e sp e c ia l ly w ith  re sp e c t to th e e x c lu

s io n a ry ru le ,1 0 0 th e B u rg e r C o u rt p ra c tic e d i ts 

o w n k in d  o f  ju d ic ia l a c tiv ism , a s se e n in  c a se s in 

v o lv in g ra c e a n d g e n d e r d isc r im in a tio n a n d 

a b o rtio n .

M o re o v e r, w ith  th e p o ss ib le e x c e p tio n o f  

W ill ia m  H o w a rd T a ft, B u rg e r w a s th e m o st 

a c tiv e C h ie f Ju s tic e o u ts id e th e S u p re m e C o u rt. 

H e tre a te d h is o f f ic e  l ik e  a p u lp it f ro m  w h ic h h e 

c a m p a ig n e d e n e rg e tic a l ly fo r c h a n g e s in  le g a l 

e d u c a tio n , p ro fe ss io n a l s ta n d a rd s fo r b e n c h 

a n d b a r, c r im in a l sa n c tio n s , p r iso n s , a n d th e 

a d m in is tra tio n o f  ju s tic e . B y  v ir tu a lly  a ll a c

c o u n ts , th e fe d e ra l ju d ic ia ry’ s re la tio n s w ith  

C o n g re ss im p ro v e d su b s ta n tia l ly a f te r 1 9 6 9 , 

a n d m o st o f  th e c re d it fo r  th a t fa ir ly  se e m s to  l ie  

w ith  B u rg e r. A n y  o n e o f  th e se d e v e lo p m e n ts 

o f fe rs a m p le re a so n to  s tu d y th e B u rg e r p e r io d .

S c h w a rtz’ s b o o k e x a m in e s th e C o u rt in  th re e 

w a y s . T h e v o lu m e o p e n s w ith  a re v ie w o f  th e 

p e rso n a lity a n d id e a s o f e a c h Ju s tic e1 0 1 fo l 

lo w e d b y so m e g e n e ra liz a tio n s o n d e c is io n

m a k in g p ro c e d u re s , b o th o ld a n d n e w .1 0 2 T h e 

m o st s ig n if ic a n t o b se rv a tio n is a d d it io n a l e v i

d e n c e o f  th e in c re a se d re l ia n c e b y a lm o s t a ll 

m e m b e rs o f  th e C o u rt o n th e ir c le rk s b o th in  

m a k in g re c o m m e n d a tio n s o n w h ic h c a se s to  

a c c e p t fo r re v ie w a n d in w rit in g o p in io n s .

C o lle c tiv e ly S c h w a rtz re fe rs to  th e c le rk s to d a y 

a s “ th e Ju n io r S u p re m e C o u rt.” 1 0 3 T h is d e v e l

o p m e n t c o n tra d ic ts th e o b se rv a tio n m a d e lo n g 

a g o b y Ju s tic e B ra n d e is th a t “ th e re a so n th e 

p u b lic th in k s so m u c h o f th e Ju s tic e s o f th e 

S u p re m e C o u rt is th a t th e y a re a lm o s t th e o n ly  

p e o p le in  W a sh in g to n w h o d o th e ir o w n w o rk .” 1 0*

H o w e v e r, C h ie f Ju s tic e R e h n q u is t re c e n tly 

re p o rte d th a t “ th e in d iv id u a l ju s tic e s s ti l l  c o n

t in u e to  d o a g re a t d e a l m o re o f  th e ir ‘ o w n w o rk ’  

th a n d o  th e ir c o u n te rp a rts in  th e o th e r b ra n c h e s 

o f  th e fe d e ra l g o v e rn m e n t.” 1 0 5 S c h w a rtz’ s f in d 

in g  a n d th e C h ie f Ju s tic e’ s o b se rv a tio n m a y n o t 

b e in  c o n f l ic t. T h a t th e c le rk s d o m o re d o e s n o t 

n e c e ssa r i ly m e a n th a t th e Ju s tic e s d o n o t d o 

m o re o f  th e ir o w n w o rk th a n th o se o c c u p y in g 

c o m p a ra b le p o s it io n s in  th e e x e c u tiv e a n d le g

is la t iv e b ra n c h e s . Y e t th e f in d in g  is i ro n ic  s in c e 

i t  w a s R e h n q u is t a s a y o u n g a tto rn e y in  1 9 5 7 

w h o m a d e a n issu e o f  th e ro le o f  th e c le rk s .1 0 6 

A n d  i f  so m e o r m o st o f  th e Ju s tic e s h a v e d e le

g a te d m u c h o f  th e c a se -se le c tio n w o rk (a d m it

te d ly a b u rd e n so m e ta sk ) to th e ir c le rk s , th is 

fa c t w o u ld se e m to  u n d e rc u t so m e o f  th e a rg u

m e n ts m a d e a g a in s t th e p ro p o sa l o f  th e g ro u p 

h e a d e d b y  P ro fe sso r P a u l A .  F re u n d in  1 9 7 2 to  

c re a te a N a tio n a l C o u rt o f  A p p e a ls . T h a t c o u rt 

w o u ld h a v e d o n e m o st o f  th e sc re e n in g o f  c a se s 

fo r th e S u p re m e C o u rt, re fe rr in g th e m o st 

im p o rta n t o n e s to  th e Ju s tic e s a n d d isp o s in g o f  

th e re s t i tse lf .1 0 7

T h e c o n c lu d in g c h a p te r is a n o v e rv ie w o f  

th e m a jo r c h a ra c te r is t ic s o f  th e B u rg e r C o u rt’ s 

ju r isp ru d e n c e , fo c u s in g o n c h a n g e s w h ic h m ig h t 

h a v e o c c u rre d w h ic h d id n o t. I t  is f ro m  h e re 

th a n th e b o o k g e ts i ts n a m e . S c h w a rtz c o n

c lu d e s th a t th e B u rg e r y e a rs w e re m a rk e d p r in 

c ip a lly b y a p ra g m a tic a p p ro a c h to c o n s titu

t io n a l issu e s ra th e r th a n a re su lt-o r ie n te d d e c i

s io n m a k in g . T h e la tte r h a d c h a ra c te r iz e d th e 

W a rre n C o u rt. In  p a rt th e p ra g m a tic a p p ro a c h 

e v o lv e d , h e f in d s , b e c a u se o f  th e d o m in a n t ro le 

p la y e d b y fo u r o r f iv e  Ju s tic e s a t th e C o u rt’ s 

“ c e n te r ,”  b e tw e e n tw o  Ju s tic e s o n th e id e o lo g i

c a l le f t a n d tw o o n th e id e o lo g ic a l r ig h t. T h e 

a p p ro a c h a lso e v o lv e d b e c a u se , e x c e p t fo r  th e 

issu e s o f  g e n d e r d isc r im in a tio n a n d a b o rtio n , 

th e B u rg e r C o u rt w a s la rg e ly fa c e d w ith  c a se s 

in v o lv in g  a p p lic a tio n o f  d o c tr in e in h e r ite d f ro m  

th e W a rre n C o u rt. M u c h o f  th is b u s in e ss b y  i ts 

n a tu re m e a n t th a t l i t t le  n e w g ro u n d w o u ld b e 

b ro k e n ; in s te a d , th e C o u rt h a d to  d e c id e w h e th e r
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to  e x te n d a ru l in g , a n d i f  so , h o w  fa r .

T h e m id d le a n d lo n g e s t p a rt o f  T h e A sc e n t 

o f  P ra g m a tism is a n a c c o u n t o f th e Ju s tic e s’  

d e lib e ra tio n s in  c o n fe re n c e o n m a n y c a se s d e c id e d 

b e tw e e n 1 9 6 9 a n d 1 9 8 6 . A s S c h w a rtz e x p la in s ,TSRQPONMLKJIHGFEDCBA

T h e c o n fe re n c e s th e m se lv e s , a t w h ic h c a se s 

a re d isc u sse d a n d th e v o te s ta k e n o n d e c i

s io n s , a re , o f  c o u rse , c o m p le te ly p r iv a te - -  a t

te n d e d o n ly b y th e J u s t ic e s th e m se lv e s . T h e 

se c re c y o f th e c o n fe re n c e is , in d e e d , o n e o f th e 

g re a t c o n t in u in g C o u r t t r a d i t io n s . I  h a v e t r ie d  

to  r e c o n s tr u c t th e c o n fe re n c e s in  m o s t o f  th e 

c a se s d isc u sse d ... . T h e c o n fe re n c e d isc u s

s io n s a re g iv e n in  c o n v e rsa t io n a l fo rm a n d 

th e q u o te s a re ta k e n v e rb a t im f r o m n o te s 

m a d e b v a  J u s t ic e w h o w a s p re se n t.1 0 8

T h e re se e m to  b e a t le a s t tw o  p ro b le m s w ith  

th is a d m itte d ly p r iz e d so u rc e . F irs t, in  c o n tra s t 

to  th e v a r ie ty o f  so u rc e s u p o n w h ic h S c h w a rtz 

d ra w s in  o th e r p a rts o f  th e b o o k , h is re c o n s tru c

t io n  o f  c o n v e rsa tio n s a t th e c o n fe re n c e a p p e a r 

to  c o m e f ro m  a s in g le so u rc e : “ th e n o te s m a d e 

b y  a Ju s tic e w h o w a s p re se n t.”  T h is se e m s to  

m e a n th a t a ll th e n o te s u p o n w h ic h h e re l ie s 

w e re th e n o te s o f o n ly o n e m e m b e r o f th e 

C o u rt, n o t th a t fo r  e a c h c o n fe re n c e c o n v e rsa

t io n  h e re c o n s tru c ts h e re l ie d o n th e n o te s o f  a 

s in g le Ju s tic e ( th a t is , Ju s tic e “ A ”  fo r c o n fe r

e n c e “ A , ”  Ju s tic e “ B ”  fo r  c o n fe re n c e “ B ,”  a n d 

so fo r th ) . W h ile  th e so u rc e fo r  th e n o te s S c h w a rtz 

u se s m a y b e a c c u ra te , i t  is  a lso p o ss ib le th a t th e y 

a re n o t. T h e n o te s a f te r a ll  w e re m a d e b y  a c o n

fe re n c e p a rtic ip a n t. I t  is  su re ly d if f ic u lt  to  w rite 

a c o m p le te a c c o u n t a s th e m e e tin g p ro c e e d s . 

O n e m u st th e re fo re h a v e to re ly p a rtly o n 

m e m o ry in  re c o rd in g a n d re c o n s tru c tin g e x

c h a n g e s . A re p o s it io n s a c c u ra te ly s ta te d a n d 

c o rre c tly a ttr ib u te d ? H a v e p o in ts b e e n o m it

te d ? A re  th e in a c c u ra c ie s a n d o m iss io n s w h ic h 

m ig h t b e p re se n t c o n se q u e n tia l? E v e n m in u te s 

fo r  a m e e tin g a re o rd in a r i ly w ritte n b y  a se c re

ta ry w h o ta k e s n o te s b u t w h o d o e s n o t p a rtic i

p a te . A n d  m in u te s a re su b je c t to re v ie w a t a 

la te r m e e tin g b y a ll w h o w e re p re se n t a t th e 

f irs t.

S e c o n d , h o w  c a n th e a c k n o w le d g e d b e n e f its 

o f  c o n f id e n tia l i ty a t c o n fe re n c e c o n tin u e to  b e 

e n jo y e d w h e n a t le a s t o n e Ju s tic e m a k e s n o te s 

o f  e v e ry o n e’ s s ta te m e n ts a n d v ie w s a n d sh o rtly 

m a k e s th e m a v a ila b le to  so m e o n e ( l ik e  S c h w a rtz )

w h o w a s n o t p re se n t? A c c e ss to  m e m o ra n d a 

a n d o th e r m a te r ia ls w h ic h re v e a l th e C o u rt’ s

d e lib e ra tio n s h a s b e e n c o n tro v e rs ia l a t le a s t*
s in c e 1 9 5 6 w h e n A lp h e u s M a so n’ s b io g ra p h y o f  

C h ie f Ju s tic e S to n e w a s p u b lish e d .1 0 9 F e w 

to d a y w o u ld a rg u e th a t su c h d o c u m e n ts sh o u ld 

b e fo re v e r c lo se d . M a so n’ s b o o k a p p e a re d 

a b o u t a d e c a d e a f te r S to n e’ s d e a th ; th e c o n tro

v e rsy a ro se m a in ly b e c a u se Ju s tic e s B la c k , R e e d , 

D o u g la s , a n d F ra n k fu r te r (a l l  o f  w h o m  h a d sa t 

w ith  S to n e ) w e re s ti l l  o n th e B e n c h . B y  c o n

tra s t, S c h w a rtz’ s v o lu m e w a s p u b lish e d o n ly  

fo u r y e a rs a f te r B u rg e r re tire d , g iv in g  th e c o n

f id e n tia l i ty o f th e la te r B u rg e r c o n fe re n c e s a 

sh o rt ru n .

O n e w o n d e rs w h a t th e im p a c t o f  p u b lic a

t io n is o n th e m e m b e rs o f  th e C o u rt a s th e y 

a tte n d c o n fe re n c e s e a c h w e e k . A re  th e th o u g h ts 

th e y o f fe r p r iv i le g e d n o w  b u t n o t in  fo u r y e a rs? 

A n d i f  n o t fo r fo u r y e a rs , sh o u ld th e y re m a in 

p r iv i le g e d fo r  th re e , o r  tw o , o r  o n e ? T h e A sc e n t 

o f P ra g m a tism im p lic it ly  ra ise s a n issu e o n e 

w ish e s th e a u th o r h a d e x p lo re d . W ill  su c h p u b

l ic a tio n o f  in fo rm a tio n h a v e n e g a tiv e e f fe c ts o n 

th e C o u rt’ s d e c is io n m a k in g p ro c e sse s? O n ly  

th e Ju s tic e s c a n sa y .

P ro d u c t

S c h o la rs l ik e S c h w a rtz a re in te re s te d in  

p ro c e ss b e c a u se o f  i ts e f fe c ts o n th e re su lts o f  

th e C o u rt’ s w o rk : i ts d e c is io n s . A  C o n f l ic t o f  

R ig h ts b y  M e lv in  I .  U ro fsk y1 1 0 v e n tu re s in to  th e 

id e o lo g ic a l m in e f ie ld o f a f f irm a tiv e a c tio n to  

p re se n t a s tu d y o f  J o h n so n v . T ra n sp o r ta t io n 

A g e n c y ,  ̂w h ic h c a m e d o w n in  la te M a rc h o f  

th e f irs t  y e a r o f  th e R e h n q u is t C o u rt. U ro fsk y  is 

n o n e w c o m e r to  th e s tu d y o f  th e C o u rt. P re v i

o u s w o rk s in c lu d e c o -e d ito rsh ip o f  th e le tte rs o f  

Ju s tic e B ra n d e is a n d so m e o f  Ju s tic e D o u g la s’ s 

p a p e rs1 1 2 a n d a u th o rsh ip o f  L o u is D . B ra n d e is 

a n d th e P ro g re ss iv e T ra d it io n.1 1 3

U n lik e  m o st ju d ic ia l c a se s tu d ie s , th is o n e is  

n o t a b o u t a c o n s titu t io n a l c a se . I t  in v o lv e d a 

c h a lle n g e u n d e r T it le  V II  o f  th e C iv i l  R ig h ts 

A c t o f 1 9 6 4 to a n a d m in is tra tiv e d e c is io n to  

p ro m o te D ia n e Jo y c e in  p la c e o f  P a u l Jo h n so n 

in to th e jo b o f  ro a d d isp a tc h e r in  S a n ta C la ra 

C o u n ty , C a lifo rn ia . H a v in g sc o re d se c o n d o u t 

o f  se v e n o n a n e x a m in a tio n , Jo h n so n c la im e d 

th a t th e p ro m o tio n sh o u ld h a v e b e e n h is , s in c e 

Jo y c e w a s ra n k e d fo u r th . H e c h a rg e d th a t th e
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A  C o n f lic t  o f  R ig h ts  b y  M e lv in  I . U r o fs k y  e x a m in e s  th e  c o m p le x  d e c is io n -m a k in g  b e h in d  a  S u p r e m e  C o u r t  a f f ir m a t iv e  

a c t io n  c a s e ,  UTSRQPONMLKJIHGFEDCBAJ o h n so n v . T ra n sp o r ta tio n A g en cy (1 9 8 7 ) , a s  s u c c e s s fu lly  a s  A n th o n y  L e w is  d e s c r ib e d  th e  s to r y  o f  G id eo n 

v . W a in w r ig h t in  h is  b o o k  G id e o n ’s  T r u m p e t F o r m e r  in d ig e n t  d e fe n d a n t  C la r e n c e  E a r l  G id e o n  s ig n e d  c o p ie s  o f  L e w is ’s  

b o o k  in  1 9 6 4 .

c o u n ty h a d p la c e d th e th u m b o f  g e n d e r o n th e 

sc a le s .TSRQPONMLKJIHGFEDCBA
J o h n so n w a s m u c h l ik e  a n e a r l ie r T it le  V II  

c a se , U n ite d S te e lw o rk e r s v . W e b e r .1 1 4 In d e e d , 

U ro fsk y re p o rts th a t th e fa c ts o f  th e c a se s w e re 

su f f ic ie n tly c lo se th a t se v e ra l m e m b e rs o f  th e 

C o u rt d id n o t w a n t to g ra n t c e rt io ra r i to th e 

N in th C irc u it. (T h e fa c ts o f  th e tw o c a se s a re 

a c tu a lly c lo se r th a n U ro fsk y’ s b o o k a c k n o w l

e d g e s in  a t le a s t o n e p la c e .1 1 5 W e b e r d id n o t 

in v o lv e m e re h ir in g  in  c o n tra s t to  p ro m o tio n in  

J o h n so n . A t s ta k e in th e e a r l ie r c a se w a s 

a d m iss io n in to  a n a p p re n tic e sh ip p ro g ra m , w ith  

a d m iss io n b e in g d e te rm in e d o n th e b a s is o f  

se n io r ity a t th e p la n t. T h o se a d m itte d w o u ld 

p re su m a b ly a lre a d y b e e m p lo y e d . O b v io u s ly , 

e n tra n c e to a n a p p re n tic e sh ip p ro g ra m is n o t 

th e sa m e a s a p ro m o tio n e ith e r , b u t i t  w a s th e 

w a y to  a d v a n c e to  th e b e tte r-p a y in g c ra f t jo b s .)

J o h n so n is p ro b a b ly le ss s ig n if ic a n t fo r  w h a t 

i t  d e c id e d ( i t  d id n o t re a lly b re a k n e w g ro u n d ) 

th a n fo r th e fa c t th a t i t  w a s d e c id e d a s i t  w a s. 

T h e ru l in g  in  W e b e r h a d b e e n f iv e  to  tw o , w ith  

Ju s tic e s P o w e ll a n d S te v e n s n o t p a rtic ip a tin g . 

S in c e 1 9 7 9 , Ju s tic e s O ’ C o n n o r a n d S c a lia h a d

a rr iv e d a n d Ju s tic e S te w a rt a n d C h ie f Ju s tic e 

B u rg e r h a d d e p a rte d . D isse n tin g in  W e b e r h a d 

b e e n th e C h ie f Ju s tic e a n d Ju s tic e R e h n q u is t. 

D isse n tin g in J o h n so n w e re C h ie f Ju s tic e 

R e h n q u is t a n d Ju s tic e s W h ite (w h o h a d b e e n 

o n e o f  th e f iv e in  th e m a jo r ity in  W e b e r ) a n d 

S c a lia .

In  1 9 6 4 A n th o n y L e w is , th e n th e S u p re m e 

C o u rt c o rre sp o n d e n t fo r T h e N e w Y o rk T im e s , 

w ro te G id e o n’s T ru m p e t, th e s to ry o f  G id e o n v . 

W a in w r ig h t,1 1 6 a la n d m a rk ru l in g o n r ig h t to  

c o u n se l. L e w is’ s b o o k h a s lo n g b e e n re g a rd e d 

a s b e in g in  a c la ss b y  i tse lf . I t  to ld  a n a p p e a lin g 

s to ry w e ll, d e sc r ib e d th e Ju s tic e s a n d th e ir d e c i

s io n m a k in g p ro c e d u re s , a n d e x p la in e d c le a r ly a 

c o m p le x le g a l issu e . U ro fsk y’ s b o o k is to th e 

p re se n t C o u rt w h a t G id e o n’s T ru m p e t w a s to  

th e W a rre n C o u rt. T h e Ju s tic e s , th e p ro c e ss , 

a n d th e issu e c o m e a liv e in  a n e n g a g in g n a rra

t iv e . W h ile  th e a u th o r le a v e s l i t t le  d o u b t th a t h e 

su p p o rts th e C o u rt’ s d e c is io n u p h o ld in g th e 

g e n d e r-b a se d a f f irm a tiv e a c tio n in q u e s tio n , 

U ro fsk y’ s tre a tm e n t o f  a f f irm a tiv e a c tio n is b a l

a n c e d a n d a v o id s th e te m p ta tio n to d e p ic t is

su e s a n d in d iv id u a ls in  s ta rk c a te g o r ie s o f  g o o d
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v e rsu s b a d o r r ig h t v e rsu s w ro n g . A s  th e a u th o r 

sa y s in  th e P re fa c e , “ W h e th e r TSRQPONMLKJIHGFEDCBAJ o h n so n ...e v e r 

ta k e s i ts p la c e a m o n g th e ‘ g re a t’  c a se s o r n o t, i t  

d e a lt w ith  a n im p o rta n t issu e , a n d w e c a n u n

d e rs ta n d th a t issu e b e tte r i f  w e c a n p la c e i t  in  a 

h u m a n c o n te x t.” B y  th is m e a su re th e b o o k 

e a s ily su c c e e d s .

J o h n so n c a m e d o w n le ss th a n th re e y e a rs 

b e fo re th e tw o h u n d re d th a n n iv e rsa ry o f  th e 

S u p re m e C o u rt’ s f irs t se ss io n , a sp a n o f  t im e 

th a t in c lu d e s a m u lti tu d e o f c h a n g e s in th e

in s ti tu t io n a n d in th e la w . M a n y o f th o se 

c h a n g e s a re h ig h lig h te d in  th e b o o k s su rv e y e d 

h e re . O n e su sp e c ts th a t o th e r c h a n g e s in  th e 

c o m in g c e n tu ry , so m e p e rh a p s a s p ro n o u n c e d 

a s th e se , a w a it th e C o u rt. Y e t e v e n a s th e y m a y 

e v e r b e a le r t to  tre n d s a n d d ire c tio n s , sc h o la rs 

w rite  o n th e b a s is o f  w h a t is a n d w h a t h a s b e e n . 

C h a n g e s w h ic h d o o c c u r w il l  th e re fo re q u a lify  

to d a y’ s o b se rv a tio n s a s su re ly a s c o n te m p o ra ry 

o b se rv a tio n s , l ik e H e n ry S u m n e r M a in e’ s a 

c e n tu ry a g o , w il l  e n r ic h th o se to  c o m e .

T h e b o o k s su rv e y e d in  th is a rtic le a re l is te d a lp h a b e tic a l ly b y  a u th o r b e lo w .

E T H A N  B R O N N E R , B a ttle fo r  Ju s tic e : H o w  

th e B o rk N o m in a tio n S h o o k A m e ric a (N e w  

Y o rk : W . W . N o rto n , 1 9 8 9 ). P p . 3 9 9 .

R O B E R T L O W R Y  C L IN T O N , M a rb u ry v . 

M a d iso n a n d Ju d ic ia l R e v ie w (L a w re n c e : U n i

v e rs ity P re ss o f  K a n sa s , 1 9 8 9 ). P p . x ii ,  3 3 2 .

S U E D A V IS , Ju s tic e R e h n q u is t a n d th e 

C o n stitu t io n (P r in c e to n , N .J .: P rin c e to n 

U n iv e rs ity P re ss , 1 9 8 9 ). P p . x , 2 4 7 .

JO H N P . F R A N K , C le m e n t H a v n sw o rth . th e 

S e n a te , a n d th e S u p re m e C o u rt (C h a r lo tte sv i l le : 

U n iv e rs ity P re ss o f  V irg in ia , 1 9 9 1 ). P p . x v i,  1 5 8 .

T O N Y  F R E Y E R , e d ., Ju s tic e H u g o B la c k a n d 

M o d e rn A m e ric a (T u sc a lo o sa : U n iv e rs ity o f  

A la b a m a P re ss , 1 9 9 0 ). P p . x , 4 5 7 .

K E N N E T H  W . G O IN G S , “ T h e N A A C P  C o m e s 

o f  A g e :”  T h e D e fe a t o f  Ju d g e Jo h n J , P a rk e r

(B lo o m in g to n : In d ia n a U n iv e rs ity P re ss , 1 9 9 0 ). 

P p . x ii ,  1 2 5 .

JO H N M A S S A R O , S u p re m e ly P o lit ic a l: T h e 

R o le o f  Id e o lo g y a n d P re s id e n tia l M a n a g e m e n t

in  U n su c c e ss fu l S u p re m e C o u rt N o m in a tio n s

(A lb a n y : S ta te U n iv e rs ity o f  N e w  Y o rk  P re ss , 

1 9 9 0 ). P p . x ii i ,  2 7 2 .

B E R N A R D S C H W A R T Z , T h e A sc e n t o f  

P ra g m a tism : T h e B u rg e r C o u rt in  A c tio n  (R e a d

in g , M a ss.: A d d iso n -W e s le y , 1 9 9 0 ). P p . x , 4 8 2 .

M E L V IN  I .  U R O F S K Y , A  C o n f l ic t o f  R ig h ts : 

T h e S u p re m e C o u rt a n d A ff irm a tiv e A c tio n

(N e w  Y o rk :  C h a r le s S c r ib n e r’ s S o n s , 1 9 9 1 ). P p . 

x ii ,  2 7 0 .

JA M E S F . V IV IA N ,  e d ., W ill ia m  H o w a rd T a ft: 

C o lle c te d E d ito r ia ls , 1 9 1 7 -1 9 2 1 (N e w Y o rk : 

P ra e g e r, 1 9 9 0 ). P p . x x ix , 6 2 6 .

T IN S L E Y  E . Y A R B R O U G H , M r,  Ju s tic e B la c k 

a n d H is C rit ic s (D u rh a m , N .C .: D u k e U n iv e r

s ity  P re ss , 1 9 8 8 ). P p . x ii ,  3 2 3 .
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E n d n o te s

1  H . M a in e , P o p u la r  G o v e r n m e n t (1 8 8 6 ) . T h e  E n g lis h  

e d it io n  w a s  p u b lis h e d  f ir s t in  1 8 8 S , th r e e  y e a r s b e fo r e  

M a in e ’s  d e a th  in  1 8 8 8 . T h e  fo u r th  e s s a y  is  e n t it le d  “ T h e  

C o n s t itu t io n o f th e U n ite d  S ta te s” a n d  is th e o n e o f  

in te r e s t h e r e .UTSRQPONMLKJIHGFEDCBA
2 Y o u n g sto w n C o . v . S a w yer , 3 4 3  U .S . 5 7 9 , 6 4 6  (1 9 5 2 )  

(c o n c u r r in g  o p in io n ) .

3  M a in e , p p . 2 1 8 , 2 2 1 -2 2 2 .

4 W ., p . 2 4 3 .

3  1 1 0  U .S . 5 1 6  (1 8 8 4 ) . J u s t ic e H a r la n  w a s th e s in g le  

d is s e n te r .

6  M a in e , p . 2 4 5 .

7  M a d is o n  to  J e f fe r s o n , O c to b e r 1 7 , 1 7 8 8 ; J e f fe r s o n  to  

M a d is o n , M a r c h  1 5 ,1 7 8 9 , r e p r in te d  in  A . M a s o n  a n d  D .  

S te p h e n s o n , J r ., A m e r ic a n  C o n s t itu t io n a l L a w . 9 th  e d . 

(1 9 9 0 ) , p p . 3 2 2 -3 2 3 .

8  B o o k s a r e l is te d  w ith fu ll c ita t io n ju s t b e fo r e th e  

e n d n o te s .

9  J . H a r r is ,  T h e  A d v ic e  a n d  C o n s e n t  o f  th e  S e n a te  (1 9 5 3 ) , 

p p . 2 8 -3 0 , 3 4 .

™  A lth o u g h b o th  J o h n R u tle d g e a n d C h a r le s E v a n s  

H u g h e s s e r v e d  a s  A s s o c ia te  J u s t ic e , th e n  r e s ig n e d , a n d  

w e r e  la te r  n a m e d  C h ie f  J u s t ic e , e a c h  is  c o u n te d  o n ly  o n c e . 

S im ila r ly , E d w a r d  D o u g la s s  W h ite , H a r la n  F is k e  S to n e , 

a n d  W illia m  H . R e h n q u is t— th e th r e e C h ie f J u s t ic e s to  

h a v e  b e e n  n a m e d fr o m  th e r a n k s o f s it t in g  A s s o c ia te  

J u s t ic e s— a r e  c o u n te d  o n ly  o n c e .

1 1  S . K r is lo v , T h e  S u p r e m e  C o u r t  in  th e  P o lit ic a l P r o c e s s  

(1 9 6 5 ) , p . 1 3 .

1 1  J . M a s s a r o , S u p r e m e ly  P o lit ic a l: T h e  R o le  o f  I d e o lo g y  

a n d  P r e s id e n t ia l M a n a g e m e n t in  U n s u c c e s s fu l S u p r e m e

C o u r t N o m in a t io n s  (1 9 9 0 ) , ix .

l - l /d , x . T h e  l i t e r a tu r e  o n  th e  p o lit ic s  o f  S u p r e m e  C o u r t  

a p p o in tm e n ts  is  v o lu m in o u s , b o th  in  b o o k  a n d  p e r io d ic a l 

fo r m . T o  c ite  o n ly  fo u r  b o o k s , c o n s id e r  J . H a r r is , T h e  

A d v ic e  a n d  C o n s e n t  o f  th e  S e n a te :  A  S tu d y  o f  th e  C o n f ir 

m a tio n  o f  A p p o in tm e n ts b y  th e U n ite d  S ta te s S e n a te  

(1 9 5 3 ) ; D . D a n e ls k i, A  S u p r e m e C o u r t J u s t ic e I s A p 

p o in te d  (1 9 6 4 ) ; R . S c ig lia n o , T h e  S u p r e m e  C o u r t  a n d  th e  

P r e s id e n c y  (1 9 7 1 ) ; H .  A b r a h a m , J u s t ic e s  a n d  P r e s id e n ts : 

A  P o lit ic a l H is to r y o f  A p p o in tm e n ts to  th e S u p r e m e

C o u r t , 2 d  e d . (1 9 8 5 ) .

M S e e  B .  M u r p h y , F o r ta s  (1 9 8 8 ) ,  p p .  5 4 5 -5 7 7 ,  fo r  d e ta ils  o n  

J u s t ic e F o r ta s ’s  r e s ig n a t io n . T h e  a r t ic le  w h ic h  p r e c ip i

ta te d  th e  r e s ig n a t io n  is  W .  L a m b e r t , “ T h e  J u s t ic e .. .a n d  th e  

S to c k  M a n ip u la to r ,”  L ife , M a y  5 ,1 9 6 9 , p . 3 2 . S ee a lso D . 

S te p h e n s o n , J r ., B o o k  R e v ie w , 3 5  U n ivers ity o f  P ittsb u rg h 

L a w  R ev iew 7 4 1  (1 9 7 4 ) .

2 3  M a s s a r o , p . 3 5 .

1 6 W , p . 1 3 6 .

1 7 Id ., p . 3 5 .

1 8 Id ., p . 8 5 .

1 9  R . E v a n s ,  J r ., a n d  R .  N o v a k ,  N ix o n  in  th e  W h ite  H o u s e :  

T h e  F r u s tr a t io n  o f  P o w e r  (1 9 7 1 ) , p . 1 6 4 .

2 0  M r .  J u s t ic e  B la c k : T h e  M a n  a n d  H is  O p in io n s  (1 9 4 9 ) ;  

“ J u s t ic e M u r p h y ; T h e  G o a ls  A tte m p te d ,”  5 9  Y a le L a w  

J o u rn a l  1  (1 9 4 9 ) ;  “ F r e d  V in s o n  a n d  th e  C h ie f  J u s t ic e s h ip ,”

2 1  U n ivers ity o f  C h ica g o L a w  R ev iew 2 1 2  (1 9 5 4 ) ; M a r b le

P a la c e :  T h e  S u p r e m e  C o u r t  in  A m e r ic a n  L ife  (1 9 5 8 ) ; T h e  

W a r r e n  C o u r t (1 9 6 4 ) ; J u s t ic e  D a n ie l D is s e n t in g  (1 9 6 4 ) .

2 1  “ T h e  A p p o in tm e n t o f  S u p r e m e C o u r t J u s t ic e s ,”  1 9 4 1  

W isco n sin L a w  R ev iew 1 7 2 ,3 4 3 ,4 6 1  (1 9 4 1 ) ;  “ D is q u a lif ic a 

t io n  o f  J u d g e s ,”  5 6  Y a le L a w  J o u rn a l 6 0 5  (1 9 4 7 ) .

2 2  A c c o r d in g  to  F r a n k , h is  a g r e e m e n t w ith  H a y n s w o r th  

s t ip u la te d  th a t h e  c o u ld  n o t  m a k e  u s e  o f  th is  o r a l h is to r y  

u n t il  a f te r  H a y n s w o r th ’s  d e a th . H a y n s w o r th  d ie d  in  1 9 8 9 . 
2 2  R .  S h o g a n ,  A  Q u e s t io n  o f  J u d g m e n t (1 9 7 2 )  [m a in ly  o n  

th e F o r ta s n o m in a t io n s ] ; R . H a r r is , D e c is io n (1 9 7 1 )  

[m a in ly  o n  th e  C a r s w e ll n o m in a t io n ] .

2 4  J . F r a n k , C le m e n t H a y n s w o r th , th e  S e n a te , a n d  th e  

S u p r e m e  C o u r t  (1 9 9 1 ) , p . 9 6 .

W . p p . 2 0 -2 1 .

2 6 Id ., p . 9 3 .

2 7 Id ., p . 1 3 4 .

2 8 J d .,r iv .

2 9 Id ., p . 1 3 6 .

2 ®  K . G o in g s , T h e  N A A C P  C o m e s o f  A g e :  T h e  D e fe a t o f  

J u d g e  J o h n  J . P a r k e r  (1 9 9 0 ) .

3 1  Id ., x i.

2 2  S a n fo r d  d ie d  u n e x p e c te d ly  o n  M a r c h  8 ,1 9 3 0 , o n ly  a  fe w  

h o u r s  b e fo r e  C h ie f  J u s t ic e  T a ft’s  d e a th . T h e  la t te r  h a d  

r e s ig n e d  o n  F e b r u a r y  3 .

3 3  Id ., p . 2 1 .

3 4  A s  a  S e n a to r  in  e a r ly  1 9 3 7 , B la c k  w a s  a ls o  o n e  o f  th e  

s ta u n c h e s t s u p p o r te r s o f  P r e s id e n t R o o s e v e lt ’s  “ C o u r t

p a c k in g ”  p la n , w h ic h  H u g h e s  o p p o s e d .

3 3  7 2  C o n g r e s s io n a l R e c o r d  3 5 6 3  (1 9 3 0 ) .

3 ^  A . M a s o n , H a r la n  F is k e  S to n e  (1 9 5 6 ) , p . 2 9 3 .

2 7  H o o v e r  L ib r a r y  P a p e r s , q u o te d  in  G o in g s , p p . 2 0 -2 1 . 

W illia m  D . M itc h e ll w a s  S o lic ito r  G e n e r a l a t  th a t  t im e .

2 8  Q u o te d  in  A . M a s o n ,  H a r la n  F is k e  S to n e  (1 9 5 6 ) ,  p .  3 0 0 .

2 9  L e tte r  fr o m  S to n e  t o  P a r k e r ,  J u n e  4 ,1 9 3 0 ,  q u o te d  in  id ., 

p p . 2 9 9 -3 0 0 .

4 0  L e tte r  fr o m  S to n e  to  h is  s o n s , A p r il 1 8 ,  A p r il 3 0 ,1 9 3 0 , 

q u o te d  in  id .
4 1 D .  P e a r s o n  a n d  R . A lle n , T h e  N in e  O ld  M e n  (1 9 3 6 ) , p . 

1 1 2 .

4 2  Q u o te d  in  M a s o n , H a r la n  F is k e  S to n e ,  p .  3 0 0 . I n te r e s t

in g ly , th e  r e fe r e n c e  h e r e  is  to  “ la b o r ,”  n o t  to  r a c e .

4 ^  R e m a r k s o f  J u d g e J o h n  J . P a r k e r , “ I n  M e m o r y  o f  

H a r la n  F is k e  S to n e ,”  N o v e m b e r  1 2 ,1 9 4 7 , P r o c e e d in g s  o f  

th e  B a r  a n d  O ff ic e r s  o f  th e  S u p r e m e  C o u r t  o f  th e  U n ite d

S ta te s . 1 9 4 8 .

4 4  G o in g s , p . 8 9 .

4 3  R o o s e v e lt a n d  F r a n k fu r te r : T h e ir C o r r e s p o n d e n c e

1 9 2 8 -1 9 4 5 . a n n o ta te d  b y  M a x  F r e e d m a n  (1 9 6 7 ) , p p . 5 8 0 -

5 8 1 .

4 6  H . A b r a h a m , J u s t ic e s  a n d  P r e s id e n ts . 2 d  e d . (1 9 8 5 ) , p . 

4 3 ; W . M u r p h y  a n d  C . H . P r itc h e t t , C o u r ts , J u d g e s  a n d  

P o lit ic s . 1 s t  e d . (1 9 6 1 ) , p . 2 7 9 ; C . C u r t is , J r ., L io n s  U n d e r  

th e  T h r o n e  (1 9 4 7 1 .  p p .  9 6 ,3 0 8 . F o r  J u s t ic e  D o u g la s ’s  v ie w s  

o n  P a r k e r , see W . D o u g la s , T h e  C o u r t Y e a r s  1 9 3 9 -1 9 7 5

(1 9 8 0 ) , p . 1 7 .

4 7  G o in g s , p . 9 0 .

4 8  E . B r o n n e r , B a tt le  fo r  J u s t ic e : H o w  th e  B o r k  N o m in a 

t io n  S h o o k  A m e r ic a  (1 9 8 9 ) .
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4 9  O th e r b o o k s o n  th e B o r k  n o m in a t io n in c lu d e P . 

M c G u ig a n  a n d  D . W e y r ic h , N in th  J u s t ic e : T h e  F ig h t fo r  

B o r k  (1 9 9 0 ) a n d  M . P e r ts c h u k  a n d  W . S c h a e tz e l , T h e  

P e o p le  R is in g  (1 9 8 9 ) . T h e  fo r m e r  in c lu d e s  e x te n s iv e  in 

fo r m a t io n  n o t fo u n d  e ls e w h e r e a b o u t th e  s tr a te g ie s o f  

c o n s e r v a t iv e s in  c o n n e c t io n  w ith  th e n o m in a t io n . T h e  

la t te r  p r e s e n ts  a n  a n a ly s is  fr o m  a  l ib e r a l id e o lo g ic a l p e r 

s p e c t iv e .

6 0  Q u o te d  in  B r o n n e r ,  p .  9 8 . W ith  o n ly  m in o r  a lte r a t io n s , 

th e  s ta te m e n t o n  B o r k  w a s  n e a r ly  th e  s a m e  a s  K e n n e d y ’s  

s ta te m e n t  o n  W illia m  R e h n q u is t  w h e n  th e  S e n a te  c o n s id 

e r e d  h im  fo r  C h ie f  J u s t ic e  tw e lv e m o n th s b e fo r e . UTSRQPONMLKJIHGFEDCBAS ee, 

N o m in a t io n  o f  W illia m  H .  R e h n q u is t  to  b e  C h ie f  J u s t ic e  o f

th e  U n ite d  S ta te s . 9 9 th  C o n g .,  2 d  s e s s . S e n a to r ia l E x e c u 

t iv e  R e p o r t  n o . 9 9 -1 8 , S e p te m b e r  8 ,1 9 8 6 , p . 7 7 .

5 1 Id ., p . 9 9 .
3 3 /< / . ,£ . 3 2 .

5 3 /< / . , p p . 3 5 1 -3 5 2 .

3 4  E d ito r ia l , “ F e lix  F r a n k fu r te r ,”  T h e N a tio n , J a n u a r y  1 4 , 

1 9 3 9 , p .  5 2 .

3 3  A . M a s o n , H a r la n  F is k e  S to n e  (1 9 5 6 ) ,  p .  4 6 9 ;  J . S im o n , 

T ile  A n ta g o n is t s  (1 9 8 9 ) , p . 9 9 .

3 6  Q u o te d  in  4  A .  B e v e r id g e , T h e  L ife  o f  J o h n  M a r s h a ll 

(1 9 1 9 ) , p .  5 2 2 .

3 7 T .  F r e y e r ,  e d .,  J u s t ic e  H u g o  B la c k  a n d  M o d e m  A m e r ic a

3 8  V o lu m e  3 6  ( s p r in g  1 9 8 5 )  a n d  v o lu m e  3 8  (w in te r  1 9 8 7 ) .

3 9  H u g o  B la c k : T h e  A la b a m a  Y e a r s  (1 9 7 2 ) ; T h e  S e n a te  

C a r e e r  o f  H u g o  L . B la c k  (1 9 6 8 ) .

6 0  O n e  M a n ’s  S ta n d  fo r  F r e e d o m : M r . J u s t ic e  B la c k  a n d

th e  B ill o f  R ig h ts  (1 9 6 3 ) .

6 1  H u g o  B la c k  a n d  th e  J u d ic ia l R e v o lu t io n  (1 9 7 7 ) .

6 2  T h e  V is io n  a n d  th e  D r e a m  o f  J u s t ic e  H u g o  L , B la c k :  A n

E x a m in a t io n  o f  a  J u d ic ia l P h ilo s o p h y  (1 9 7 5 ) .

6 3  N . R e d lic h , “ J u s t ic e B la c k  a t E ig h ty ,” T h e N a tio n , 

M a r c h  2 1 ,1 9 6 6 ,  p . 3 2 2 .

6 4 T .  Y a r b r o u g h , M r .  J u s t ic e  B la c k  a n d  H is  C r it ic s  (1 9 8 8 ) . 

6 3 Id ., a .

6 6 Id ., p . 1 0 8 .

6 1 Id ., p . 2 6 0 .

®  J .  V iv ia n , e d ., W illia m  H o w a r d  T a ft : C o lle c te d  E d ito r i

a ls , 1 9 1 7 -1 9 2 1  (1 9 9 0 ) .

6 9  Z d ., p .  5 8 .

2 0  2 4 7  U .S . 2 5 1  (1 9 1 8 ) . T h e  v o te  w a s  f iv e  to  fo u r . J u s t ic e  

D a y  w r o te  th e  m a jo r ity  o p in io n ; J u s t ic e  H o lm e s  w r o te  a  

d is s e n t  w h ic h  w a s  jo in e d  b y  J u s t ic e s  M c K e n n a , B r a n d e is , 

a n d  C la r k e .

2 1  V iv ia n , p p . 6 9 -7 0 .

2 2  2 5 9  U .S .  2 0  (1 9 2 2 ) . J u s t ic e  C la r k e  w a s  th e  o n ly  d is s e n t

in g  J u s t ic e .

2 ^ V iv ia n , p .  5 0 4 .

7 4  Z r f ., p .  5 8 1 .

7 3  S .  D a v is ,  J u s t ic e  R e h n q u is t  a n d  th e  C o n s t itu t io n  (1 9 8 9 ) . 

T h e e a r lie r s tu d y  w a s M r . J u s t ic e R e h n q u is t , J u d ic ia l 

A c t iv is t :  T h e  E a r ly  Y e a r s  b y  D o n a ld  E . B o le s  (c o n s id e r e d  

in  th is  s p a c e  in  th e  Y ea rb o o k 1 9 8 8 , p p . 1 0 2 -1 0 3 ) .

2 6  H .  P r in g le ,  T h e  L ife  a n d  T im e s  o f  W illia m  H o w a r d  T a ft . 

2 v o ls . (1 9 3 9 ) .

7 7  G .  W h ite . T h e  A m e r ic a n  J u d ic ia l  T r a d it io n  (1 9 7 6 1 . S ee 

a lso R .  N e w m y e r ,  T h e  S u p r e m e  C o u r t  u n d e r  M a r s h a ll  a n d  

T a n e y  (1 9 6 8 1 .

7 8  T h e  p io n e e r in g  w o r k  o f  th is  ty p e  w a s  C . P r itc h e t t , T h e  

R o o s e v e lt  C o u r t : A  S tu d y  in  J u d ic ia l P o lit ic s  a n d  V a lu e s ,

1 9 3 7 -1 9 4 7  (1 9 4 8 ) .

7 9  D a v is ,  p p . 1 8 -1 9 .

8 0  4 1 0  U .S . 1 1 3  (1 9 7 3 ) .

8 1 5  U .S . (1  C r a n c h ) 1 3 7  (1 8 0 3 ) .

8 2  R . C lin to n , M a r b u r y  v . M a d is o n  a n d  J u d ic ia l R e v ie w

8 3 S ee th e  a d d r e s s e s b y  J u s t ic e B r e n n a n  a n d  fo r m e r  

A tto r n e y  G e n e r a l E d w in  M e e s e  in  P a u l G . C a s s e ll , e d ., 

T h e  G r e a t  D e b a te :  I n te r p r e t in g  O u r  W r it te n  C o n s t itu t io n

8 4  C lin to n , p . 7 9 .

8 3  3 5 8  U .S . 1  (1 9 5 8 ) . T h e  c a s e  in v o lv e d  o p p o s it io n  to  

fe d e r a l c o u r t  o r d e r s  a r is in g  fr o m  th e  a t te m p t  to  in te g r a te  

th e  p u b lic  s c h o o l s y s te m  in  L it t le  R o c k , A r k a n s a s .

8 6  C lin to n , p . x .

8 7  E . C o r w in , “ T h e  E s ta b lis h m e n t o f  J u d ic ia l R e v ie w ,”  9  

M ich ig a n  L a w  R ev iew 1 0 2  (1 9 1 0 ) .

8 8  C lin to n , p . 1 4 0 .

8 9 Id ., p . 2 2 5  (e m p h a s is  in  th e  o r ig in a l) .

9 0 Id ., p . 2 2 6 .

9 1 Id ., p . 2 3 0 .

9 2 Id ., p . 2 3 2 .

9 3  O n  th is  p o in t , r e a d e r s  w ill  w a n t  to  c o m p a r e  C lin to n  to  

J o h n  A g r e s to ’s  T h e  S u p r e m e C o u r t a n d  C o n s t itu t io n a l 

D e m o c r a c y  (1 9 8 4 ) .

9 4  S e e  L .  C u tle r , “ T o  F o r m  a  G o v e r n m e n t ,”  in  P .  W o ll,  e d ., 

A m e r ic a n G o v e r n m e n t: R e a d in g s a n d  C a s e s . 1 0 th  e d . 

(1 9 9 0 ) , p . 5 3 . C u tle r ’s e s s a y  f ir s t a p p e a r e d  in  F o re ig n 

A ffa irs  (F a ll 1 9 8 0 ) .

9 3  R . J a c k s o n , A d d r e s s , F e b r u a r y  1 ,1 9 4 0 ,8 4  L .E d . 1 4 2 8 . 

B . S c h w a r tz , T h e  A s c e n t o f  P r a g m a t is m : T h e  B u r g e r

C o u r t  in  A c t io n  (1 9 9 0 ) .

9 7  F o r  e x a m p le ,  see S c h w a r tz ’s  S u p e r  C h ie f : E a r l W a r r e n  

a n d  H is  S u p r e m e  C o u r t  (1 9 8 3 ) ;  S w a n n ’s  W a v :  T h e  S c h o o l 

B u s in g  C a s e  a n d  th e  S u p r e m e  C o u r t  (1 9 8 6 ) ; a n d , B e h in d  

B a k k e : A ff ir m a t iv e  A c t io n  a n d  th e  S u p r e m e  C o u r t  (1 9 8 8 ) .

9 8  T h e  s o lid  l ib e r a l  a c t iv is t  m a jo r ity  a f te r  1 9 6 2  c o n s is te d  o f  

C h ie f  J u s t ic e  W a r r e n  a n d  J u s t ic e s  B la c k , D o u g la s , B r e n 

n a n , a n d  G o ld b e r g  (w h o  to o k  J u s t ic e  F r a n k fu r te r ’s  p la c e  

a n d  w h o  in  tu r n  w a s  r e p la c e d  b y  A b e  F o tta s  in  1 9 6 5 ) . I t  

w a s  n o t  u n c o m m o n  fo r  th e s e  f iv e  to  p ic k  u p  o n e  o r  tw o  

a d d it io n a l  v o te s . T h e  W a r r e n  m a jo r ity  b e c a m e  m o r e  s o lid  

o n c e  T h u r g o o d  M a r s h a ll r e p la c e d  J u s t ic e  C la r k  in  1 9 6 7 .

9 9  Q u o te d  in  A .  M a s o n  a n d  D .  S te p h e n s o n , J r .,  A m e r ic a n  

C o n s t itu t io n a l L a w . 9 th  e d . (1 9 9 0 ) , p . 4 .

m  S ee U n ited S ta tes v . L eo n , 4 6 8  U .S . 8 9 7  (1 9 8 4 ) .

1 0 1  S c h w a r tz , p p . 1 -3 5 .

™  Id ., p p . 3 5 -3 9 .

1 0 3  S c h w a r tz  s a y s  th e  p h r a s e  w a s  J u s t ic e  D o u g la s ’s .  Id ., p . 

3 5 .

1 0 4  Q u o te d  in  C .  W y z a n s k i,  J r .,  W h e r e a s — A  J u d g e ’s  P r e m 

is e s :  E s s a y s  in  J u d g m e n t , E th ic s , a n d  th e  L a w  (1 9 6 5 ) ,  p .  6 1 . 
I 9 3  W . R e h n q u is t .T h e  S u p r e m e  C o u r t :  H o w  I t  W a s .  H o w  

I t  I s  (1 9 8 7 ) , p . 2 6 1 .

1 0 6  S ee W . R e h n q u is t , “ W h o  W r ite s D e c is io n s o f  th e  

S u p r e m e  C o u r t? ”  U .S . N ew s &  W o rld R ep o r t, D e c e m b e r  

1 3 ,1 9 5 7 ,  p .  7 4 . J u s t ic e  F r a n k fu r te r  a p p a r e n t ly  e n c o u r a g e d  

h is  fo r m e r  c le r k  A le x a n d e r  M . B ic k e l to  r e p ly  in  a n  a r t ic le  

in  th e  N e w  Y o rk  T im es M a g a zin e (A p r il  1 7 ,1 9 5 8 ,  p . 1 6 )  th a t  

“ th e la w  c le r k s a r e in  n o  r e s p e c t a n y  k in d  o f k itc h e n  

c a b in e t .”

1 0 2  R e p o r t  o f  th e  S tu d y  G r o u p  o n  th e  C a s e lo a d  o f  th e

S u p r e m e  C o u r t (1 9 7 2 ) .

I 0 8  S c h w a r tz , ix  (e m p h a s is  a d d e d ) .

I ® 9  A . M a s o n , H a r la n  F is k e S to n e : P illa r o f th e L a w

1 1 0 m . U r o fs k v .  A  C o n f lic t  o f  R ig h ts : T h e  S u p r e m e  C o u r t  

a n d  A ff ir m a t iv e  A c t io n  (1 9 9 1 ) .

H l 4 8 0  U .S . 6 1 6  (1 9 8 7 ) . O n  th e c a s e  i t s e lf , see U .S .
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C o m m is s io n  o n  C iv il  R ig h ts .  T o w a r d  a n  U n d e is ta n d in g  o f  

J o h n s o n  (1 9 8 7 ) .

M .  U r o fs k y  a n d  D .  L e v y ,  e d s .,  T h e  L e tte r s  o f  L o u is  D . 

B r a n d e is .  5  v o ls . (1 9 7 1 -1 9 7 8 ) ;  M .  U r o fs k y  a n d  P .  U r o fs k y , 

e d s ., T h e  D o u g la s  P a p e r s  (1 9 8 7 ) .

H 3  P u b lis h e d  in  1 9 8 0 .

1 1 4  4 4 3  U .S . 1 9 3  (1 9 7 9 ) .

1 1 5  U r o fs k y , A  C o n f lic t o f  R ig h ts , p . 1 5 6 . I t  is  n o t  c le a r  

w h e th e r  th e  c o n fu s io n  r e s ts  w ith  m e m b e r s  o f  th e  C o u r t  o r  

w ith  th e  a c c o u n t  U r o fs k y  p r o v id e s  o f  w h a t  th e y  s a id . 
l l f i 3 7 2  U .S . 3 3 5  (1 9 6 3 ) .
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