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Stephen G. Breyer 108th Member of the Supreme Court

Nominated on May 13, 1994 by President Bill Clinton to fill the
seat vacated by the retirement of Justice Harry A. Blackmun,
Stephen Gerald Breyer was then serving as the Chief Judge of the
U.S. Court of Appeals for the First Circuit. President Clinton noted
that it was his desire to nominate an individual “whose experience
manifests the quality in the justice that matter[s] most—excellence.
Excellence in knowledge. Excellence in judgment. Excellence in
devotion to the Constitution, to the country, and to the real people.
... Without dispute, he is one of the outstanding jurists of our age.
He has a clear grasp of the law, a boundless respect for the
constitutional and legal rights of the American people, a searching
and restless intellect, and a remarkable ability to explain complex
subjects in understandable terms.” Justice Breyer, the 108th indi-
vidual to serve on the Supreme Court of the United States, is all of
those things and more; he is also a man of diverse interests and
dimensions, not all of which are intellectual in nature and which will
also shape to some degree his service on the Court.

Stephen Gerald Breyer, came to the Court from Massachusetts;
buthe was “born and bred” in California. He was born on August 15,
1938 in San Francisco to Irving and Anne Breyer. He was educated
at Grant Grammar School and Lowell High School. Throughout his
school years, Breyer excelled at his work, but also participated in
extracurricular activities. He was an enthusiastic Boy Scout, and
with his characteristic desire to do things completely, achieved the
rank of Eagle Scout at a young age, making him one of the youngest
Eagle Scouts in the country at that time. Despite his high academic
achievements, Breyer wasnot afraid to challenge authority. He once
complained to the principal of the grammar school that it was unfair
and sexist to make boys take shop, and girls home economics. To
underscore his point, “he signed up forhome ec himself.” One friend
relates that this was not Breyer’s only confrontation at the school.
One day, the Justice “got into a boxing match with Julie Klein and
another girl. I forget why we were arguing, but I think Julie Klein
won.”

Breyer joined the debating team when he entered Lowell High
School. The school was “the flagship” of the San Francisco public
schools, and there Breyer participated in many extracurricular
activities. One of his frequent debate opponents at Lowell was
future California Governor Edmund G. “Jerry” Brown, Jr. Beyond
his oratorical skills, Breyer’s writing skills were also well honed,
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Justice Antonin Scalia administers the federal oath to Justice Stephen Breyer
while Dr. Joanna Breyer holds the Bible. In recent history, it has been
customary to have a public swearing-in ceremony at the White House, and a
separate investiture ceremony at the Supreme Court.

and he was the “senior class essayist, focusing his essay on civil
rights in 1955.” Breyer also served as a leader in the San Francisco
Youth Association, where his responsibility was to get youth
involved in government. As part of his work on that committee, he
interviewed leaders of large companies to inquire what would
motivate them to hire young people, then report on the results of his
findings.

His school days also included instruction in the Jewish religion.
Consistent with his usual attitude to instruction, he applied himself
with diligence to this task, winning a Kiddish cup in a sermon
competition. The runner-up in the contest said that Breyer later
offered the cup to him because he felt embarrassed about winning
in such a close competition. This attitude seems to characterize the

—continued on page three



A Leti;er From the President

The  Society
needs your help to
secure passage of a
coin bill commemo-
rating the distin-
guished life and le-
gal career of Justice
Thurgood Marshall.
For those of you not
familiar with coin
bills, I will explain
what we are trying to
accomplish, andhow
you can help.

Each year Con-
gress contemplates a
wide assortment of
proposals for coin
commemoratives, passing only a handful of bills authorizing the
Bureau of the Mint to strike limited edition commemorative coins.
Typically, the bills attach a surcharge to the sales of these coins and
this surcharge devolves to various worthwhile charities. Funds
generated in this way in recent years have furthered the causes of the
historical preservation of the White House, and the United States
Capitol, supported the programs of various veterans organizations,
and provided funding for the United States Olympic Committee. In
that Congress has already deemed it appropriate to pass coin bills
which benefited the Executive and Legislative branches, the timing
seems propitious to seek this much needed aid for the Supreme
Court.

For several years, the Society has been helping the Court amass
a substantial collection of portraits, busts, antiques, artifacts and
historical memorabilia which have been entrusted to the care of the
Court Curator. Hundreds of items from this significant and growing
collection are incorporated into educational displays throughout the
building for the benefit of the one million Americans who visit the
Court each year.

Unfortunately, not all of the items in this collection are acquired
in perfect condition. And those items which are put on public
display sometimes endure the kind of wear and tear one might expect
would occur in a large public exhibition. The consequence is that
the Court’s permanent historical collection has attached to it an
enormous backlog of deferred and preventive maintenance costs for
which neither the Supreme Court nor the Supreme Court Historical
Society have adequate funds.

As aconsequence, some parts of the collection are never used in
the Curator’s displays, because they are too fragile, or their condi-
tion is too poor to make them suitable for public viewing. Worse
still, inadequate funding on several occasions has forced the Society
to forego acquisition of historically significant items which the
Curator has identified as being appropriate for acquisition. In these
instances, the Court has simply lost opportunities to acquire physical
connections to its past which might otherwise have been used to
enhance and enrich the learning environment the Court provides to
visitors. Passage of the Thurgood Marshall coin commemorative
would provide needed funds to maintain and expand the Court’s

Leon Silverman

permanent historical collection.

Another substantial benefit the Court and the Society would reap
from passage of this bill would be the provision of funds necessary
to complete the Documentary History of the Supreme Court of the
United States, 1789-1800. Anyone who has been a member of the
Society for more than a few days cannot have escaped my
importunings on this important research project’s behalf. But, since
we are always adding new members, and we are yet short of our goal
for funding the DHP, I will cover this ground afresh in hopes of
inspiring a few more of the faithful to take up the cause.

The Documentary History was initiated in 1977 to collect and
publish a complete and accurate annotated collection of documents
outlining the critical founding decade in the Court’s history. Four
of eight anticipated volumes have been completed, and a fifth is
expected to be published within days. When it appears, I have little
doubt that it will garner the same enthusiastic response from scholars
around the country that the preceding volumes have earned.

Beginning in 1979, when the Society lacked adequate resources,
the Court agreed to undertake partial funding of the Project, in
addition to providing needed office space and other support. This
arrangement continued until 1993, when the Court’s own budget
shortfalls necessitated that the Society assume a greater financial
role in completing the DHP. Although it has been no easy task, the
Society has attracted an impressive degree of grant support and
significant member donations, enabling the Project to continue.
However, we continue to face a substantial shortfall if our goal of
eight volumes is to be achieved. If passed, the Thurgood Marshall
coin commemorative would help ensure that this important en-
deavor would be adequately funded to its anticipated completion at
the end of this decade.

It is fitting and proper that a bill commemorating one who spent
so much of his life serving the Court would create a permanent
legacy to that institution in his name. The bill would do this by
authorizing the mintage 0f 500,000 coins, each with a $10 surcharge
attached to its sale—generating a permanent endowment of
$5,000,000, the interest income from which would be used for the
purposes I have described above.

Society members can help us realize this goal by assisting in
securing the necessary sponsors in the Senate and the House of
Representatives. If you know a Senator or a Representative well
enough to contact them on the Society’s behalf, please contact the
Society’s Director, David Pride, at (202) 543-0400. He will see that
you get the necessary background materials on the bill.

Your help now can assure that a great American will receive
deserved recognition for his contributions to our Nation. It will also
help to preserve the Court’s history for future generations.

Zm /m fganing__
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Breyer (continued from page one)

Vice President Al Gore, First Lady Hillary Rodham Clinton and Justice
Antonin Sealia await the ceremony in which Justice Breyer would take the
federal oath required of government officials on August 12, 1994.

Justice’s desire to do his best, but with great sensitivity to others. As
a high school student, Breyer appeared on a “television program
sponsored by the Jewish Community Relations Council dealing
with issues of church and state.” Justice Breyer’s brother, Charles,
has stated that the Justice “does attach some importance to his
Jewish heritage,” and he is the seventh person of the Jewish faith to
serve on the Supreme Court.

Upon graduation from high school, Anne Breyer encouraged her
son to attend Stanford University rather than Harvard, which was
Breyer’s first choice. Breyer enrolled in Stanford where he studied
philosophy and received an A.M. with highesthonors in 1959. Upon
graduation, Breyer spent two years as a Marshall Scholar at Oxford
University, Magdalen College, receivingaB.A. in 1961. Returning

remember parties held at the Justice’s apartment in which food and
good company were important elements as people discussed phi-
losophy and politics over games of bridge. Judith Richards Hope,
one of Breyer’s fellow law school section-mates, related a story that
shows Breyer’s “self-deprecating sense of humor” was also a
conspicuous part of Breyer’s character. The incident occurred in a
class when “the professor quizzed the section on the nature of fair
advertising. Stephen, whose hairline even then was beginning to
recede, gave an example about hair restorers. . . . He said he would
buy any restorer, even if he knew it wouldn’t work. He would have
eternal hope.” While Ms Hope doesn’t remember the legal point
Breyer made on that occasion, she remembers his abilitity to take
things in stride. Other friends underscore Breyer’s ability to laugh at
himself. He is also noted as a very sociable person, fond of good food
and good company. Friends say that as impressive as his intellectual
abilities and accomplishments are, it is his warmth and humanity that
makes Stephen Breyer such an important part of their lives.
Following his graduation from Harvard, Breyer served as a law
clerk to Supreme Court Justice Arthur Goldberg from 1964-65.
During his tenure with the Justice, Goldberg wrote his most famous
opinion in the case Griswold v. Connecticut, articulating the theory
of the “right to privacy” in the opinion. Stephen Goldstein, Breyer’s
fellow law clerk that term, gave Breyer much of the credit for the
reasoning of the opinion, stating that “there weren’t too many
changes after Breyer did the firstdraft. .. .” From Justice Goldberg,
Breyer acquired adistaste for lengthy footnotes, (or for footnotes atall)
in opinions, a practice of which Goldberg thoroughly disapproved.
Public service has been an important part of Breyer’s life and at
the completion of his clerkship, Breyer became a special assistant to
the assistant attorney general in the antitrust division of the U.S.
Justice Department. He later became Assistant Special Prosecutor

—continued page twenty

to the United States, Breyer enrolled in Harvard Law School,
graduating with an LL.B. magna cum laude in 1964. While at
Harvard, Breyer was an articles editor on the Harvard Law Review.

There was a lighter side to Breyer’s college career. Friends
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Justice Brennan congratulates Justice Breyer shortly before the ceremony at
the White House. In the background Retired Chief Justice Burger, Justice
Anthony Kennedy and First Lady Hillary Rodham Clinton converse.




The Supreme Court Historical Society recognizes that
there are many individuals who are dedicated to the Supreme
Court and the preservation of America’s rich judicial heri-
tage. Since its inception twenty years ago, the Supreme Court
Historical Society has benefited from the foresight and gener-
osity of members and friends who share a commitment to the
Supreme Court and its history. The Amicus Curiae section of
the Quarterly has been created to inform Society friends of
ways to strengthen the Society and at the same time take
advantage of the benefits associated with planned giving.
This issue contains the first in a series of articles exploring the
many planned giving options available to individual donors.

What Is Planned Giving?

Planned giving is just what it says, it represents gifts that
are “planned,” typically in the context of ones’s estate plan.
By making a planned gift, the donor can support the Supreme
Court Historical Society, and at the same time, benefit from
income and estate tax advantages.

For example, a donor may have appreciated assets which
pay a low current dividend. In addition, he or she may have
astrong charitable inclination toward the Society. A properly
structured planned gift strengthens the Society, increases
income to the donor during the donor’s lifetime, and avoids
paying the capital gains tax. This is just one example of how
a planned gift can be helpful to the donor and the Society.

What Are Some of the Planned
Giving Options?

Outright Gifts of Appreciated Stocks or Bonds The donor
is able to save twice on taxes: first through the charitable gift
deduction and second through the avoidance of capital gains
tax.

Life Income Gifts These gifts, which are usually funded
by appreciated stocks, bonds or real estate, permit the donor
adoubletax benefitand satisfy the donor’s goal of strengthening
the Society. Typically, the arrangement provides a reliable

Amicus Curiae

amount of annuity income for the life-time of the donor or for
a period of years, with the remaining interest passing to the
Society.

Life Insurance Policies This gift incurs modest out-of-
pocket costs for the donor. Donors with paid-up policies and
whose original need for insurance coverage has diminished,
can transfer the policy as a convenient vehicle for making a
planned gift.

Gift of Home or Farm A donor may choose to donate real
estate, and can even structure the gift so that the benefactor
retains the right to live on the property for his or her lifetime.

Charitable Lead Trust A gift of income, placed in this
type of trust for a fixed period of time, will provide the donor
with an income-producing asset that will later return to the
donor or heirs.

Wealth Replacement Charitable Remainder Trust Gifts
paying an annuity to the donor and/or others, and adding
insurance to replace the asset value which would have passed
to the heirs had the gift not been made. The cost of premiums
may be defrayed by the tax savings and/or increased income
from the gift plan.

Wills & Beguests Many times an individual can benefit the
Society after his or her death when during their lifetime there
were other needs for their assets. In addition to leaving an
outright legacy to the Society, the benefactor has an opportu-
nity to create remainder trusts, gift annuities, lead trusts and
retained life estate plans.

Subsequent articles will examine in detail the many planned
giving concepts that have been introduced above. The Society
recognizes the importance of keeping members informed on
issues that involve donor benefits, and hopes that this and
ensuing articles on creative giving will foster your interest in
the opportunities donors, beneficiaries and non-profit organi-
zations can realize. Ifyou would like more information about
this unique approach to charitable giving, please contact
Charlotte Sadel, Director of Development at (202) 543-0400.
All inquiries will be considered confidential.

Note: This article is for information purposes only. Before finalizing a planned gift or otherwise relying on information contained in this article,

the donor should consult with his or her attorney or other tax advisor.

THE CURRENT LAW THAT PERMITS DEDUCTIONS on the full value of stock
contributed to private foundations expires on December 31, 1994. Because there is no
guarantee that Congress will act to extend the deduction rule, persons wishing to make
a charitable contribution of stock that will yield a tax savings are advised to consider
making their gift before the end of the current tax year.




United States v. Shipp

Contempt of Court in the Supreme Court

Mary Deibel
Scripps Howard News Service
Supreme Court Correspondent

The Supreme Court of the United States is surely the most
decorous site in the city of Washington. Here dark suited lawyers
speak in learned accents in ajewel-toned courtroom, where they are
closely, and precisely questioned by black-robed jurists, who then
discretely retreat into oak-paneled anonymity, to reappear only
once their decisions are made. These jurists are polite, they wait
quietly to be asked their opinion, and would never deign to meddle
in the maelstrom of popular politics that foams right up to the
curbside of their pristine marble temple.

But once upon a time, a time when the country was still
struggling to recover an equilibrium shattered by the Civil War, an
outraged Court—infuriated and affronted by the lynching of a black
man whose execution they had ordered stayed only twelve hours
before—launched its own criminal investigation, publicly quar-
reled with the Attornéy General of the United States, and otherwise
reached out beyond iis sedate perimeters to find a fistful of
Chattanoogans in contempt of court.

The case was U.S. v. Shipp. The cast of players included a

Joseph F. Shipp was the Sheriff for Hamilton County, Tennessee. He was
charged with contempt of court for his role in allowing the lynching of Ed
Johnsen in 1906.
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Confederate-Army-veteran sheriff in personal conflict over doing
his duty or gaining reelection, a “Negro with asofi, kindvoice, " and
two brave black attorneys who tried to save their client’s life. With
John Marshall Harlan and those grand mustachioed gentlemen,
Chief Justice Melville Fuller and Oliver Wendell Holmes, leading
the way, the sheriff, one deputy, and four mob leaders were con-
victed of contempt and personally sentenced to confinement in a
District of Columbia jail by Fuller, as he presided from his central
chair in the vaulted, old Court chamber.

One can imagine the elderly Chief Justice glowering down at the
six miscreants from his lofty seat, and saying “YouJoseph F. Shipp',
Jeremiah Gibson, Luther Williams, Nick Nolan, Henry Padgett, and
William Mayse, are before this court on an attachment for con-
tempt. . .you have been found guilty. . .."

The case began January 23, 1906, in Chattanooga, Tennessee. A
white schoolgirl, Nevada Taylor, reported being attacked that day
by a “Negro with a soft, kind voice” at the gate of Chattanooga’s
Forest Hills Cemetery.

Two days later, Ed Johnson, a black man, was arrested and
harged with rape. That night, a mob stormed the Hamilton County
jail, shot out windows and attempted to get to Johnson, but Sheriff
ohn F. Shipp had moved him to Nashville. Shipp had planned to
take Johnson to Knoxville but changed course mid-trip to confuse
those who might harm his prisoner.

There was no confusing Nevada Taylor, however. She and her
brother arrived the next day at the Nashville jail, where she was
asked to identify whether Johnson or another black prisoner at-
tacked her. The two prisoners were told to speak so she could tell if
either had a “soft, kind voice.” She identified Johnson.

Although Chattanooga churches condemned the mob’s action
and state Circuit Judge S.D. McReynolds, the judge for Johnson’s
upcoming trial, declared that the mob leaders must be found out and
punished, Johnson’s trial was set for two weeks hence, February 6,
back in Chattanooga.

McReynolds had appointed three white lawyers to represent
Johnson. “There is but one question and that question is whether the
arrested man is the right man,” one told reporters.

Shipp brought Johnson back for the trial’s February 6 start, but
their movements and Johnson’s whereabouts remained a “jealously
guarded court secret.”

Johnson attorney W.G.M. Thomas asked that the trial be moved.
“We do not believe that this is the time or Chattanooga the place, in
view of recent happenings, for this trial to take place,” he said. But
McReynolds rejected the request, saying that he thought all along
that the trial should take place in Chattanooga—and as soon as
possible.

As the three-day trial began, the defense team tried to establish
an alibi for Johnson and to show that another man actually carried

—

—continued on next page



U.S. v. Shlpp (continued from previous page)

out the attack, but Nevada Taylor, from the witness stand, pointed
to Johnson and identified him as “the guilty Negro.” One juror,
moved to hysteria, shouted from the jury box, “If I could get to him,
I would tear his heart out right now.”

The jury, after temporarily hanging at eight to four for convic-
tion, found Johnson guilty and McReynolds ordered that Johnson be
“hanged from the neck until dead” on March 13, a little shy of five
weeks hence.

Johnson’s white lawyers, citing their own strain, said there
would be no appeal: They didn’t think Johnson’s case would wait
until September when the Tennessee Supreme Court was scheduled
to sit in regular session. “It was the judgment of all present that the
life of the defendant, even if the wrong man,” could not be saved,
Thomas said. Besides, he added, the very act of appeal could “cause
mob violence.”

Twoblack Chattanooga lawyers, hired by Johnson’s father, took
up the cause. Styles L. Hutchins, fifty-four, was a veteran attorney,
former judge and one-time member of the Tennessee legislature,
while forty-year-old Noah Parden, an orphan who entered the law
department at Central Tennessee College “without a dollar” and
went on to graduate at the top of his class, had practiced in
Chattanooga for thirteen years.

Parden said he and Hutchins considered that the court-appointed
white lawyers had abandoned the case when Thomas published his
declaration “that the choice had been submitted to Johnson to die
either at the end of a lawful rope or one applied by a mob.”

On February 13, 1906, Parden moved for aretrial of Johnson, but
Judge McReynolds turned down the request and refused to recog-
nize Parden and Hutchins as Johnson’s lawyers for purposes of
appeal. McReynolds simultaneously ordered Sheriff Shipp to move
Johnson to the Knoxville jail for the defendant’s safety.

Parden and Hutchins wouldn’t give up. Hutchins was reported
to be “busying himself at the courthouse, looking up the record of
the case, and he has expressed the intention to get the case before the
court of last resort if possible.” Newspapers also reported that black
churches were raising money to pay for the appeal.

Despite McReynolds’ refusal to recognize Hutchins and Parden
as Johnson’s lawyers, the two went before the Tennessee Supreme
Court in early March, arguing that Johnson’s fair trial rights were
violated when a juror took ill and a substitute was appointed mid-
trial. When the state Supreme Court turned Johnson down, the
Chattanooga Times reported, “There does not seem anything in the
way of an execution.”

On March 7, Hutchins and Parden went into federal court in
Knoxville, where Shipp had gone to retrieve Johnson for hanging.

Three days later, federal Judge C.D. Clark announced that, while
he found no violation of Johnson’s constitutional rights, the execu-
tion would be delayed to let Johnson appeal to the Supreme Court
ofthe United States “in order that there might be no mistake as to the
identity of the guilty party and to give the condemned man every
possible chance.”

On March 15, 1906, Parden left for Washington to press the
Supreme Court appeal. Headlines declared that it was “now up to the
last court” to determine the fate of Johnson, who had been brought
back to Chattanooga despite the stay of execution.
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John Marshall Harlan I, the “Great Dissenter,” issued a temporary stay of
execution on March 17, 1906 to prevent the execution of Ed Johnson. Two days
later the full Court issued an indefinite stay.

Meantime, the press reported that Tennessee Gov. John I. Cox
had ordered Johnson’s execution delayed to March 20. Cox also
offered to send in the National Guard in case Chattanooga authori-
ties feared a recurrence of mob violence.

Johnson, meanwhile, had “experienced religion” during his jail
time and said he was “ready to die,” according to press accounts.
While Johnson was being baptized in his Chattanooga jail cell that
Saturday, March 17, Supreme Court Justice John Marshall Harlan
announced that he had stayed Johnson’s execution and that the full
court would take up the appeal on Monday, March 19.

Harlan, “the great dissenter” known best for his scathing attack
on Plessy v. Ferguson, the notorious 1896 ruling that made “sepa-
rate but equal” treatment of blacks the law of the land, telegraphed
federal Judge Clark and Chattanooga authorities to alert them.

Atnoon March 19, the Court for the firsttime in four years issued
an indefinite stay of execution. Word was sent instantly to Chatta-
nooga.

By 4 p.m., the Chattanooga News was on the streets with
headlines, “An Appeal Is Allowed/Ed Johnson Will Not Hang
Tomorrow.” “The gallows in the Hamilton County jail has again
been disappointed,” the News account read, while the editorial page
sympathized with a community “aggravated” by delay. “If by legal
technicality the case is prolonged and the culprit finally escapes,
there will be no use to plead with a mob here if another such crime
is committed. Such delays are largely responsible for mob violence
all over the country,” the editorial declared.

By 8 p.m., a mob of men, some with handkerchiefs pulled up
over their faces arrived at the jail, where only Deputy Jeremiah
Gibson, the elderly night jailer, remained stationed. Sheriff Shipp,
who had heretofore taken meticulous care of his imperiled charge,
had gone home but returned after being told that a crowd of seventy-
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five was attacking the jail. According to the findings of fact by the
Court, Shipp was temporarily shut in an unlocked closet while the
mob bludgeoned its way into Johnson’s cell. The whole affair took
at least an hour, but Shipp neither unholstered his sidearm, nor sent
for assistance, although the National Guard was drilling at the
armory not ten minutes from the county jail.

Nor did Shipp attempt to follow this “small but determined
band” during its ten-minute trip to the county bridge over the
Tennessee River six blocks away. By 11 p.m., the mob had hanged
Johnson from the bridge, then shot his body fifty times in case the
rope failed. Forty days after Nevada Taylor stood and pointed an
accusing finger in the courtroom, Ed Johnson was dead.

The next morning’s Chattanooga Times headline screamed:
““GOD BLESS YOU ALL—I AM INNOCENT,’ Ed Johnson’s
Last Words Before Being Shot to Death By a Mob Like a Dog/
MAJESTY OF THE LAW OUTRAGED BY LYNCHERS/
Mandate of the Supreme Courtofthe United States Disregarded
and Red Riot Rampant/Terrible and Tragic Vengeance Bows
City’s Head in Shame.”

“The City of Chattanooga is shamed and humiliated as never
before,” the Times editorialized.

Chief Justice Melville W. Fuller summoned the members of the Supreme Court
to his home to discuss their course of action after the murder of Ed Johnson.

Word reached Washington later that day. The Justices, who
weren’t scheduled to meet until April 2, were summoned to a
special session at the Foggy Bottom home of Chief Justice Fuller
to discuss their course of action. (Perhaps fittingly, Fuller’s
handsome brick manse at 1801 F Street had once been the boarding
house occupied by John Marshall and colleagues when Court was
in session.)

President Theodore Roosevelt, calling the lynching “an affront -
to the highest tribunal in the land that cannot go by without proper
action being taken,” sent Secret Service agents to Chattanooga. TR
also told his Justice Department to help the Supreme Court in every
way. It appears from newspaper accounts that United States Attor-
ney General William Moody was nevertheless a little slow out of the
gate. Saturday, March 24, five days after the lynching, Justice
Harlan issued arare statement to the press in which he said the Court
had power to punish the mob and confirmed that the Justices had sent
their own investigators to Tennessee to determine who to punish for
defying the court. Harlan’s statement led that Sunday’s Washington
Post beneath the headline: “Supreme Court Declares Its Right to
Punish Mob.”

A defensive Moody told the Post that the Court has authority to
deal with the offenders, but that the Justice Department had the right
to investigate, too. “The only punishment in my opinion lies in the
process through grand jury proceedings,” Moody said.

Moody apparently got on board; when the federal grand jury
empaneled at Chattanooga failed to indict mob leaders or anyone
else, he filed an information with the Supreme Court asking that
Sheriff Shipp and twenty-six other Chattanooga men be cited for
defying the Court. Shipp was ordered to appear before the Justices
October 15, 1906, “then and there to show cause why he should not
be punished for contempt.”

Shipp, in Birmingham, Alabama, reacted to the contempt pro-
ceedings by telling reporters there that “the Supreme Court of the
United States was responsible for this lynching. I had given that
Negro every protection I could.” He dismissed the contempt pro-
ceedings as “a matter of politics.” Nevertheless, the sheriff was
“frank to say that I did not attempt to hurt any of (the mob) and would
not have made such an attempt if I could.” He added, “I had looked
for no trouble that night and, on the contrary, did not look for it until
the next day.”

On arriving in Washington for the October 15 Supreme Court
hearing, Shipp told Chattanooga reporters he was “interested, but
not nervous—confident of the outcome.” Before going to the Court,
Shipp and Judge McReynolds stopped by the White House to meet
President Roosevelt. Roosevelt was “evasive and finally bowed his
visitors out without committing himself” in the case, the Chatta-
nooga press reported. Black Chattanooga attorneys Parden and
Hutchins came to Washington, too, and met with Emanuel D.
Molyneaux Hewlett, a prominent black lawyer and former judge in
Washington who handled the earlier motion that won Johnson the
Supreme Court execution stay.

The Justices set oral arguments for December on the threshold
question of whether the Supreme Court had jurisdiction to punish
Shipp or anyone else for contempt. By the time of the hearing,
Attorney General Moody, who first came to national prominence as
one of the prosecutors of Lizzie Borden, had bowed out of the Shipp

—continued on next page



U.S. v. ShIPP {continued from previous page)

case because President Roosevelt had named him to the Supreme
Court. As a member of the high court, Moody took no part in the
contempt proceedings. His former Justice Department deputy,
Henry Hoyt, continued to make Moody’s argument to the Court that
“the power of a court to make an order carries with it the equal power
to punish for disobedience of that order.”

Arguing for Shipp that the Court has no such power wasa former
U.S. attorney general, Judson Harmon of Cincinnati. Harmon
contended that the fundamental question was whether Johnson had
the right in the first place to have the Supreme Court consider his
appeal: If Johnson didn’t, Harmon said, there could be no contempt
of court by Shipp.

Justice Oliver Wendell Holmes, writing for the Court, rejected
Harmon’s claims. Whether the Supreme Court had jurisdiction or
notover the appeal by the lynched Johnson, “this court and this court
alone could decide that such was the law,” Holmes wrote, but “the
murder of (Johnson) has made it impossible to decide that case . . ..

“Either way, the (Supreme Court’s) order suspended further
proceedings by the state against the prisoner,” Holmes concluded in
ordering the contempt trial to proceed.

The court tapped its deputy clerk of Court, James D. Maher
(who went on to serve as Court Clerk from 1913-1921), to take
testimony in Chattanooga—a record that would take two years to
build. After Maher presented a twenty-volume report detailing
seventeen days of testimony in October 1907, he and the Justice
Department learned that two eyewitnesses did not come forward
“on account of fear.” So, Maher returned to Chattanooga the
following July to hear from two members of the African Methodist
Episcopal Church who’d been attending a church election the night
the lynch mob marched by with Ed Johnson in tow. Witnesses for
Shipp and the other defendants dismissed the testimony as state-
ments by “white haters.”

By October 1908, Maher produced a 2,458-page record for the
Supreme Courtthat resulted in charges being dropped against all but
six men. Shipp and his night deputy, Gibson, along with four alleged
mob leaders still faced contempt charges, however.

Asthe federal government moved to prosecute Shipp, he wonre-
election in 1906 with 5,000 votes, the largest majority ever given a
sheriff in Hamilton County history. By the time the two-day con-
tempt trial started March 2, 1909, Shipp had hung up his badge.

The lawyers filed briefs in advance of the Supreme Court trial.
Justice Holmes managed the case for the court while Attorney
General Charles Bonaparte, TR’s replacement for now-Justice
Moody, argued the federal case against Shipp and the other five
defendants. Bonaparte had told the court that Shipp should have
known of the possibility of mob violence that March night three
years before. “One cannot read (the local press accounts) without
feeling that they were a distinct warning that there was a danger of
mob violence,” Bonaparte maintained. He also pointed to Shipp’s
actions in moving Johnson to Nashville before and Knoxville after
the trial.

Former attorney general Harmon, arguing for Shipp, countered
that the people of the South were “struggling with a task the like of
which was never known before” but that “irregular justice” was
getting in the way of healing divisions left by a Civil War that split

Judson Harmon served as attorney general of the United States during the
second administration of Grover Cleveland. He later served as Governor of
Chio.

and scarred Chattanooga no less than the military battles that had
been fought there.

To Harmon, court-made delay in rape trials and other cases “has
engendered whatever mob spirit existed throughout the country .. . If
we could have speedy trials rather than delay them, it would have a
good effect on the public with reference to allaying in the future any
such mob spirit.”

Chief Justice Fuller announced May 24, 1909, that the Court had
found Shipp and the other five in contempt. The vote was 5-3 to fault
Shipp for making no preparations to prevent the murder of the
prisoner by a mob . . . although such action was reasonably to be
anticipated, and for making no efforts to resist the mob, save the
prisoner or identify the participants in the lynching. “Only one
conclusion can be drawn” from the facts of the case and are “clearly
established by the evidence—Shipp not only made the work of the
mob easy, but in effect aided and abetted it,” Fuller wrote for the
Court. Shipp “was a candidate for re-election, and had been told that
his saving the prisoner from the first attempt to mob him would cost
him his place, and he had answered he wished the mob Lad got to
(Johnson) before he did,” Fuller wrote.

Justice Rufus Wheeler Peckham, in dissent, said that “there is not

—continued on page twelve

w1 d(}



Membership Update

The following members joined the Society between June 16, 1994 and September 15, 1994.

Alabama

James W. Garrett, Jr. Esq., Montgomery

K. Stephen Jackson, Birmingham

Susan James, Montgomery

Supreme Court and State Law Library,
Montgomery

Phillip W. McCallum, Birmingham

Jim Miller, Birmingham

Sandra Mundinger, Huntsville

Jack G. Paden, Bessemer

R. Shan Paden Esq., Bessemer

Robert E. Paden Esq., Bessemer

Adam M. Porter, Birmingham

W. Stancil Starnes Esq., Birmingham

Tommy E. Tucker Esq., Birmingham

Alaska
Joe P. Josephson Esq., Anchorage
California

Elizabeth E. Bader Esq., San Francisco
M. Bethany Ball, Palo Alto

Virginia . Benson, San Diego

Gerard S. Brown Esq., Alta Loma
Joseph H. Catmull, La Crescenta
James N. Cover Esq., Costa Mesa

The Hon. Bruce J. Einhorn, Agoura Hills
Geoffrey M. Faust Esq., San Francisco
Gregory Fisher, Cerrito

Teresa Marie Fisher, Los Angeles
Richard Frank Esq., San Francisco
Laura Gonzalez, South Gate

Lois E. Jeffrey Esq., Orange

Karen L. Manos Esq., San Pedro
Joseph W. Pannone Esq., Los Angeles
Howard L. Pearlman, Walnut Creek
George Riley Esq., San Francisco
Carole R. Rossi Esq., San Francisco
William E. Saul Esq., San Francisco
Penny Singer Esq., Calabasas

Marilyn M. Singleton, Oakland
Barbara A. Smith Esq., Spring Valley
Gary Smolker, Los Angeles

Victoria D. Stratman Esq., Los Angeles
Janet M. Walker, Playa Del Rey
Samuel Wong Esq., Sacramento

Colorado

William Babich Esq., Denver
Michael J. Daugherty Esq., Denver

Elbert F. Floyd Esq., Battlement Mesa
Edward V. Frayle, Denver

David K. Johns Esq., Denver

Frances A. Koncilja Esq., Denver
JoAnne M. Zboyan Esq., Englewood

Connecticut

Lila Arzua, New Haven

Joseph M. Ballerini Esq., Stamford
Russell J. Berkowitz Esq., Stamford
Francis R. Coughlin Jr. Esq., New Canaan
Wilbur Ward Dinegar Esq., Huddam
Julian K. Helmed Esq., Stamford

Paul Ringelheim, Fairfield

District of Columbia

Anne Badgley Esq.

John E. Beerbower Esq.
Marshal & Mrs Dale Bosley
William P. Bowden Jr. Esq.
Andrew Bressler

Warren M. Cheek Jr. Esq.
The Hon. Charles E. Clapp III
Stephen A. Cohen Esq.
Edward DuMont

James H. Falk Jr. Esq.
Barbara B. Franklin

Jeffrey T. Green Esq.
Carolyn Grigg Esq.

Sara E. Hauptfuehrer Esq.
Paul Herrup Esq.

Elise A Joyner Esq.
Thomas J. Kane Esq.

Paul James Larkin Jr. Esq.
Richard Linn Esq.
Randolph D. Moss Esq.
Franklin W. Nutter Esq.
Mark A. Plotkin

Cindy Stewart Esq.

Mark Strattner

Carolyn P: Vinson Esq.

Delaware

William D. Johnston Esq., Wilmington
Florida

Martin J. Bidwill Esq., Pompano Beach
Hillary H. Coleman Esq., St. Petersburg
Leslie C. Elrod Esq., Coconut Grove
Michael Kahn Esq., Melbourne
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Christopher S. Knopik Esq., Tampa
Scott D. Makar Esq., Jacksonville

Roy T. McDaniel, Jr Esq., Key Largo
Julia A. Wagner Esq., West Palm Beach
Jeffrey W. Warren Esq., Tampa

Georgia

Michael W. Johnston Esq., Atlanta
John M. Mitnick Esq., Atlanta
Larry J. Polstra Esq., Tucker

Mark Powell, Macon

Mason Rountree, Atlanta

James C. Weidner Esq., Gainesville

Hawaii

Erlinda C. Dominguez Esq., Honolulu
Glen J. Dryer Esq., Kamuela
Bettina W. J. Lum Esq., Honolulu

ITowa

Dr. & Mrs. Jeff Aagaard, West Des Moines
Kristy Albrecht, lowa City

John and Susan Aschenbrenner, Urbandale
The Hon. Mark W. Bennett, Des Moines
Roxanne Barton Conlin, Des Moines

Kay DAmico, Cedar Rapids

Dick L. Dearden, Des Moines

Jerry R. Foxhoven, Des Moines

William Goodwin, Des Moines

Curt Greenwood Esq., Cumming

JoAnne Hagen Esq., Ogden

Grant Kincaid, Waverly

Kris Kincaid, Dubuque

Elizabeth Kruidenier Esq., Des Moines
William Lane, Sioux

Karyl Noel, Waverly

Vikki Vogel Esq., Grimes

Idaho

James J. Davis Esq., Boise
J. William Hart, Rupert

Illinois

Deborah J. Allen Esq., Bloomington
Cary B. Barr Esq., Bloomington
Myron M. Cherry, Chicago

Douglas A. Graham Esq., Chicago

——continued on next page



Mem berShiP (continued from previous page)

Steven J. Hampton Esq., Chicago
Thomas W. Merrill, Chicago

Joann C. Pelka Esq., Chicago
Richard F. Record, Jr. Esq., Mattoon
Willis S. Reynolds, Springfield
David M. Schiffman Esq., Chicago
James P. Stevenson Esq., New Lenox

Indiana

C. Jack Clarkson Esq., Rushville
Richard S. Eynon Esq., Columbus
Betsy K. Greene Esq., Bloomington
Kenneth L. Nunn Esq., Bloomington
Stephen A. Oliver Esq., Martinsville

Kansas
Harold S. Herd, Topeka
Kentucky

Edward M. Bourne Esq., Owenton
Robert M. Duncan Esq., Inez
Darla L. Keen, Highland Heights
David L. Kraus Esq., Louisville
James U. Smith III Esq., Louisville

Louisiana

Robert Comeaux, Gray
Frank Voelker Jr. Esq., New Orleans
Russell A. Woodard Esq., Ruston

Maine

Susanni Douville, Portland
Kermit V. Lipez Esq., Portland
Pamela J. Smith, Portland

Maryland

Chris Comuntzis Esq., Potomac

Joseph Herman Coreth Esq., Chevy Chase

Edwin S. Crawford Esq., Baltimore

Mrs. Jeanette Dixon, Silver Spring

E.A. Dunton Esq., Bethesda

Susan L. Goetze Esq., Baltimore

Phyllis Hodes, Silver Spring

Mrs. Ruth Insel, Silver Spring

Paul Jeddeloh Esq., Silver Spring

Eugene & Sari Lipitz, Severna Park

Jonathan T. Lipitz Esq., Owings Mill

Patricia O’Brien Reynolds Esq., Silver
Spring

Diane C. Ruesch, Bethesda
Michael W. Steinberg Esq., Bethesda

Massachusetts

Christine P. Deshler Esq., Arlington

J. Anthony Downs Esq., Boston

Lois J. Martin Esq., Brookline

David M. Spillane Esq., Quincy

Francis Xavier Cronin Stone Esq., Boston

Michigan

David Adamany, Detroit
A. K. Steigerwalt, Ann Arbor
Donald H. Stolgerg Esq., Farmington Hills

Minnesota

Steven D. DeRuyter Esq., Minneapolis
Charlton Dietz Esq., St. Paul

Nancy J. Logering Esq., Elk River
Charles Quaintance, Jr. Esq., Minneapolis

Mississippi

David O. McCormick Esq., Pascagoula
Donald J. Smyrk, Diamond Head

Missouri

Robert W. Loyd Esq., Kansas City
Montana

James P. Molloy Esq., Helena
New Hampshire

Daniel J. Callaghan Esq., Manchester
Leila G. Connor Esq., Manchester
Christopher C. Gallagher Esq., Concord
Irvin Gordon, Concord

Martin L. Gross Esq., Concord

Lucy C. Hodder Esq., Concord

The Hon. Christopher P. Reid, Concord
Thomas F. Reid Esq., Dover

New Jersey

Marcella Bodner, Edison

James I. Charne Esq., Ridgewood
Charles B. Dinsmore Esq., Ocean City
Harold J. Gannon Esq., Howell

James D. Kelly Esq., South Hackensack
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Allen J. Magrini Esq., Secaucus
New York

Arthur N. Abbey Esq., New York

Scott Brian Anglehart Esq., Endwell
Mark Bunim Esq., New York

Patrick J. Burke Esq., Dobbs Ferry

Ron D’ Addario Esq., Brooklyn

Jeffrey C. Dannenberg, New York
Harold Domnitch Esq., Briarwood
Robert J. Geary Esq., Belle Harbor
Linda R. Giannattasio Esq., New York
Joseph Arthur Hanshe Esq., East Meadow
Gregory L. Harris Esq., New York
Susan Hart-White Esq., New York
Eileen M. Hayden, Poughkeepsie
Robert E. Helm Esq., Schenectady
David N Horowitz Esq., Bay Shore
William Krushinski, Astoria Queens
Patricia M. Meisenheimer Esq., Setauket
Peter J. Mollo Esq., Brooklyn

The Honorable Robert L. Moore, Bronx
Roger K. Newman, Bronx

Professor John P. Reid, New York
Irwin Rosenthal Esq., New York
Steven L. Sonkin Esq., New York
George B. Yankwitt Esq., New York

North Carolina

Michael William Mitchell Esq., Raleigh
Paul J. Raisig Esq., Sanford

Ohio

Kathleen B. Burke Esq., Cleveland
Jessica R. Christy Esq., Toledo
Michael Dubetz Esq., Columbus
Jason Everetts, Upper Arlington
Phillip Harmon, Worthington
Harlan D. Karp Esq., Cleveland
Professor Daniel T. Kobil, Columbus
Ken Masugi, Ashland

William J. O’Brien Esq., Cleveland
James W. Satola Esq., Cleveland
Leigh B. Trevor Esq., Cleveland
Patricia Ann Zimmer Esq., Dayton

Oklahoma

Nancy G. Gourley Esq., Tulsa
Michael D. Roberts Esq., Enid



Oregon

Gerald C. Doblie, Portland

The Honorable Robert D. Durham, Salem
Robert D. Geddes, Portland

Michael E. Haglund Esq, Portland
Robert Hirshon Esq., Portland

The Honorable Robert E. Jones, Portland
Jan K. Kitchel Esq.; Portland

Wayne D. Landsverk Esq., Portland
John B. Leahy Esq., Portland

Sid Lezak Esq, Portland

W. F. Lubersky Esq., Portland

James L. Miller Esq., Portland

Pennsylvania

Lauren D. Baltic Esq., Sewickley Heights
Stephen Neustein Esq, Pittsburgh
Carmine Petrella, Philadelphia

Norman J. Pine II Esq., West Chester
Neil Price Esq., Johnstown

Mark A. Sipper Esq., Gibsonia

Mark R. Weaver Esq., Abington

Joseph A. Whip, Jr. Esq., Wayne

Lloyd R. Ziff Esq., Philadelphia

South Carolina

Richard P. Stroker, Columbia
J. Rutledge Young, Jr., Charleston

Tennessee

W.J. Michael Cody Esq., Memphis
Clifford D. Pierce, Jr. Esq., Memphis

Texas

Robert L. Crider Esq., Austin

Richard A. Demonbreun Esq., Nashville
Rhonda G. Fellers Esq., Pinehurst
Bryan A. Garner Esq., Dallas

Charles Jones, Dallas

Gregory V. Judice, Irving

John T. Kirtley III Esq., Houston

Dan A. Naranjo, San Antonio

T. John Ward Esq., Longview

Utah

John H. Mabey Jr. Esq., Salt Lake City
J. Kevin Murphy Esq., Salt Lake City

Vermont
Caroline S. Earle, Montpelier
Virginia

Larry D. Anderson, Alexandria

James E. Autry Esq., Fairfax

Paul M. Bessel, Arlington

Caleb G. Campbell III, Arlington

Mark Conner, Alexandria

Maj. Gen. W. D. Crittenberger, McLean
Mrs. Willis D. Crittenberger, McLean
Mark V. Ebert, Arlington

Jonathan N. Harris, Arlington

Wendy B. Harris Esq., Arlington
Benjamin King Esq., Charlottesville
Mitchell R. Kreindler Esq., Arlington
David Henderson Martin Esq., Arlington
Joan G. Miller, McLean

Larry A. Miller Esq., Reston

Melissa Rogers, Alexandria

Eric F. Schell Esq., McLean

N. Russell Scohy Esq., Richmond

William B. Senhauser Esq., McLean
Stuart M. Shalloway Esq., Alexandria
Philip Sundel Esq., Alexandria
Virgin Islands

Britain H. Bryant Esq., St Croix
The Hon. Raymond L. Finch, St. Croix

Washington

Rex W. Anderson Jr. Esq., Spokane
Charles Emile Ehlert Esq., Seattle
Francois L. Fischer Esq., Seattle

West Virginia

Norwood Bentley Esq., Martinsburg
Howard M. Persigner Jr. Esq., Williamson
Leah Christine Taylor, Harpers Ferry
Wisconsin

James R. Cole Esq., Madison

Dean A. Strang Esq., Milwaukee
Margaret J. Vergeront, Madison
Mitchell N. Weber, Waukeska

Walter E. Zimmerman Esq., Milwaukee
Wyoming

Professor Walter M. Francis, Riverton

Outside the United States

Professor Koichiro Fujikura, Tokyo
Margaret B. Moser Esq., Cheshire

Wenteo

In the interest of preserving the valuable history of our highest court, the Supreme Court Historical Society would like to locate
persons who might be able to assist the Society’s Acquisitions Committee. The Society is endeavoring to acquire artifacts,
memorabilia, literature or any other materials related to the history of the Court and its members. These items are often used in exhibits
by the Curator’s Office. Ifany of ourmembers, or others, have anything they would care to share with us, please contactthe Acquisitions
Committee at the Society’s headquarters, 111 Second Street, N.E., Washington, D.C. 20002, or call (202) 543-0400.
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U.S. v. Shlpp (continued from page eight)

one particle of evidence that any conspiracy had ever been entered
into or existed on the part of the sheriff.”

Shipp and the other five were sentenced November 15, 1909,
The Court gave Shipp and two putative mob leaders ninety days
while deputy Gibson and two others charged with helping incite the
mob got sixty days. Following their sentencing by Chief Justice
Fuller, the six were commended to the custody of the Marshal and
started serving their terms that afternoon in a District of Columbia
jail. Their 20-foot room, outfitted originally for women prisoners,
had *“beds, one for each of the prisoners, while at one end of the room
a table upon which trusties will set the prisoners’ meals three times
a day. A bathroom adjoining will be used by the prisoners exclu-
sively. Four large circular windows open to the south and west,
giving excellent views.”

Trial Judge McReynolds and other Tennessee judges had Sen.
Robert Love Taylor hand the Chief Justice letters urging clemency
so that Shipp “might return home to his family by the time of the
Christmas holidays.”

The Supreme Court, having made its point, rejected the home-
for-the-holidays schedule but did announce early release for deputy
Gibson and the others sentenced to sixty days on January 4, 1910.
Shipp and the two putative mob leaders won release January 29,

A year after the landmark decision in United States v. Shipp,
Chief Justice Fuller died on July 4, 1910. Justice Moody, the one-
time U.S. attorney general, left the Court later that year with

crippling arthritis. Justice Holmes, who wrote the opinion that set the
stage for United States v. Shipp and managed the court’s one and
only criminal contempt trial, didn’t retire from the Court until 1932,
two months shy of his ninety-first birthday. He died three years later
of pneumonia at his home in Washington.

Ed Johnson was buried three days after he was lynched. The
pastor who baptized him in the Chattanooga jail the Sunday before
and raised money for Johnson’s appeal conducted the funeral.

Nevada Taylor, Johnson’s accuser, may have married or moved
away, or both. Chattanooga histories and census tracts make no
mention of her beyond the 1906 proceedings.

Death threats forced black attorneys Hutchins and Parden to flee
with their families to Oklahoma shortly after contempt charges were
brought against Shipp.

Shipp, on his release from jail, was warmly greeted on his return
to Chattanooga, where he died at age eighty-three in 1925. Confed-
erate Army veterans provided the honorary escort for Shipp, who
was buried in his gray captain’s uniform. Shipp’s lengthy obituary
devoted only four sentences to the entire episode.

He was buried in Forest Hills Cemetery, the place where on
January 23, 1906, a white schoolgirl, Nevada Taylor, reported being
attacked by a “Negro with a soft, kind voice.”

Endnotes
' The Court opinion, newspaper articles and the “History of the

Hamilton County Sheriffd Office” refer to Shipp as Joseph, but the
original briefs and other articles refer to him as John.

The Fuller Court heard the Supreme Court’s only contempt case. Seated (from left): Edward Douglass White, John Marshall Harlan I, Melville W. Fuller, David

J. Brewer and Rufus Peckham. Standing (from left): William Rufus Day, Joseph McKenna, Oliver Wendell Holmes, Jr., and William Moody.

12

SN paruy) s fo 1noD) awasdng ayr fo wondalo))



The Supreme Court Trivia Questions

Bernard Schwartz
Chapman Distinguished Professor of Law
The University of Tulsa
College of Law
Tulsa, Oklahoma

Questions

1. Who was the last Justice to use the spittoon behind the Supreme Court bench?

2. What Justice enjoyed a reputation as a minor poet?

3. Which Justices have been known for wearing bow ties?

4.  What Justice practiced as a frontier lawyer, carrying a pistol and bowie knife?

5. What Justices’ major premise was “God damn it!.”

6.  What Chief Justice was teased by his friends for driving Justice Holmes from the Court?

7. About what Justice did another write, “you would no more heed [his] tripe than you would be seen
naked at Dupont Circle at high noon tomorrow”?

8. Who were the youngest and oldest Justices appointed?

(answers appear on page fourteen)

f

\

Attention D.C. Area Federal Employees

The Supreme Court Historical Society is pleased to announce that it is a participant in the 1994
Washington, D.C. Local Combined Federal Campaign (CFC). As a participant, the Society is eligible for
donations made to the CFC by federal employees who work in metropolitan D.C. Eligible persons wishing
to donate to the Society through the Campaign should indicate the Society’s CFC designation number:
7656 when filling out a donation response. The Society will be listed in the “Local Voluntary Agencies”
section of the Campaign catalog.

\\
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Trivia Answers
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1. Justice Sherman Minton (above) was the last Justice to use the
spittoon provided for him behind the bench, which always upset
the fastidious Justice Burton next to him. Schwartz, Super
Chief: Earl Warren and His Supreme Court 58 (1983).
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2. Justice Joseph Story. While studying law, he composed a
lengthy poem, The Power of Solitude, referring to it in a letter as
“the sweet employment of my leisure hours.” Story rewrote the
poem, with additions and alterations, and published it with
other poems in 1804. One who reads the extracts contained in
his son’s biography quickly realizes that it was no great loss to
literature when Story decided to devote his life to the law. Story
himself apparently recognized this, for he later bought up and
burned all copies of the work he could find. See 1 Life and Letters
of Joseph Story 84, 109 ( W.W. Story ed. 1851).
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3. Justices Tom C. Clark and John Paul Stevens (above). In
1986, the Justices were hearing argument on whether Orthodox
Jews, with their religious duty to wear yarmulkes, should be
exempt from the military dress code’s ban on hats indoors.
Counsel for the government told the Justices, “It’s only human
nature to resent being told what to wear, when to wear it, what
to eat.”

“Or whether you can wear a bow tie?” chimed in Justice Stevens.
New York Times, January 17, 1986, p.7.

ssas8uo?) fo Lwagry

4. Justice Stephen J. Field, one of the most colorful men ever
appointed to the high bench. In 1849 he joined the gold rush to
California, becoming a frontier lawyer and carrying a pistol and
bowie knife. He became involved in a quarrel with a judge,
during which he was disbarred, sent to jail, fined, and embroiled
in a duel. See Field, Personal Reminiscences of Early Days in
California (1893).



5. A young law clerk once asked Justice Holmes, “What was
Justice Peckham like, intellectually?” “Intellectualy?” Holmes
replied, puzzlement in his voice. “I never thought of him in that
connection. His major premise was, ‘God damn it!”” Acheson,
Morning and Noon 65 ( 1965).

6. On January 3, 1932, after the Justices had heard oral argu-
ments, Justice Holmes casually announced, “I won’t be here
tomorrow,” and he submitted his resignation late that day. On
that day coincidentally, Earl Warren, then a California district
attorney, had argued his first case before the Court. Warren
used to say that his friends accused him of driving Holmes from
the bench. They used to tease him—“one look at you and he said,
‘I quit.’” N.Y. Times, June 23, 1958, p. 12.

SIS pap) a1 fo 1ano?) awadng ay fo uousajjor)y
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7. “The short of the matter, is that you would no more heed
[Justice Frank] Murphy’s (above) tripe than you would be seen
naked at Dupont Circle at high noon tomorrow.” Justice Felix
Frankfurter to Justice Stanley Reed, December 5, 1951.

SIS pajun) ayp fo 1ano?) awaidng ayi fo uoy23lo7)

8. Justice Joseph Story, thirty-two when President Madison
appointed him in 1811; Justice Horace H. Lurton (above),
almost sixty-six when president Taft appointed him in 1909.



Changing Of The Guard In Membership Campaign
' Renfrew Steps Down After Two Record Years
Haight Begins 1994-95 Campaign

Fulton Haight, Presi-
dent of the American Col-

1992-1993, has become
the new National Mem-
bership Chair for the Su-
preme Court Historical
Society. Mr. Haight
serves as a Trustee of the
Society, a position he as-
sumed four yearsago. Mr.
Haight is a partner in the
firm of Haight, Brown &
Bonesteel and specializes
in civil trial practice and
commercial law. In addi-
tion to serving as Presi-
dent of the American Col-
lege of Trial Lawyers, Mr.
Haight has also served as
a Fellow and a Regent of
the College, as well as
serving as Treasurer and President-Elect.

Mr. Haight commenced his legal career in 1949 as an associate in
the firm of Morrow & Trippet, moving from there to the Los Angeles
City Attorney’s Office where he served as Senior Deputy City
Attorney for several years. After leaving the City Attorney’s Office
he resumed the practice of law in the firm of which he is now a key
partner. His professional associations include service on the State
Bar Board of Governors of the California State Bar and as the
Legislative Committee Chairman for the California State bar.

Mr. Haight served as Membership Chair for Southern California
for the Society, performing very successfully, greatly increasing
membership in the Society during his service. While serving in that
capacity, he learned first-hand what is needed to promote member-
ship growth in the Society. During his service as State Chair, Mr.
Haightalso became involved in the Society’s endowment campaign,
working with law firms and corporations in southern California. He
brings the vitality, energy and direction evidenced in his profes-
sional life to the job and is a great asset to the Society’s programs and
activities.

Mr. Haight has set a goal to not only maintain the current record
membership level of 4,900 members, but to exceed it for a total of
5,000 members by the end of June 1995. In preparation for this work,
he has appointed a network of chairs throughout the country to assist
in the work. A complete list of state and circuit chairs appears
beginning on page seventeen of the Quarterly. If you would like to
assist in any way, please contact either your state or circuit chair for
further information.

Fulton Haight
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Following two very
successful years as the
Society’s Membership
Chair, Charles Renfrew is
taking what we hope will
be a brief, albeit, well-
earned sabbatical to serve
as President of the Ameri-
can College of Trial Law-
yers.

Mr. Renfrew began
actively serving the Soci-
ety asa State Membership
Chair in 1989, and as a
result ofhis work, Society
Membership in Northern
California increased sub-
stantially during his ten-
ure. Subsequent to his ser-
vice as State Chair, Mr.
Renfrew was appointed as
Chair of the Society’s
Membership Committee. He has just completed two successive
years of record performance in this capacity, culminating in Society
membership reaching arecord high 0f4,900 members as of June 30,
1994. Mr. Renfrew built upon the foundation established by his
predecessors, Frank C. Jones, John C. Shepherd and Justin A.
Stanley.

During his years of service on the Membership Committee, Mr.
Renfrew’s professional career was also extremely busy and produc-
tive. He was Vice President and Director of Legal Affairs of
Chevron Corporation and later became affiliated with the firm of
LeBoeuf, Lamb, Leiby & MacRae. Mr. Renfrew also found time in
1994 to serve as a Delegate to the Indo-American Supreme Court
Judicial Exchange held in India, January 22-February 5, 1994.

His professional and personal accomplishments are many and
varied. He served asa United States District Judge for the Northern
District of California from 1972-1980, when he left the district court
to serve as Deputy Attorney General of the United States in the
Carter Administration. While serving on the bench, he also taught
at the Law School of the University of California, Berkeley.

In addition to performing his work as Membership Chair for
Northern California, Mr. Renfrew also found time to assist past
Society President Justin Stanley in the work of establishing the
endowment fund. Mr. Renfrew has worked to support all of the
Society’s programs, lending his time and assistance to foster the
work of the Society in many ways. We are deeply indebted to him
for his service and acknowledge with gratitude his great contribu-
tions to the Society.

Charles Renfrew



1994-1995 State Membership Chairs

Alabama

George W. Andrews, III

White Dunn & Booker

1200 First Alabama Bank Bldg.
Birmingham, AL 35203

(205) 323-1888

Fax (205) 323-8907

Alaska

David H. Thorsness

Hughes, Thorsness, Gants, Powell & Brundin
509 West Third Avenue

Anchorage, AK 99501

(907) 274-7522

Arizona and Ninth Circuit Chair

Ed Hendricks

Meyer Hendricks Victor Osborn & Maledon
The Phoneix Plaza

2929 North Central Avenue

Phoenix, AZ 85012-2798

(602) 640-9324

Fax (602) 640-9050

Arkansas

Dennis L. Shackleford

Shackleford, Shackleford & Phillips
100 East Church Street

PO Box 1718

El Dorado, AR 71730-1718

(501) 862-5523

California—Northern

John Hauser

McCutchen, Doyle, Brown & Enersen
Three Embarcadero Center, 28th Floor
San Francisco, CA 94111

(415) 393-2070

California—Southern

Michael J. Bonesteel

Haight, Brown & Bonesteel

1620 26th Street, Suite 4000 North
Santa Monica, CA 90404

(310) 449-6000

Colorado

Walter A. Steele
White & Steele
Suite 2800

1225 17th Street
Denver, CO 80202
(303) 296-2828
Fax (303) 296-3131

Connecticut

Jacob D. Zeldes

Zeldes, Needle & Cooper, P.C.
1000 Lafayette Boulevard

PO Box 1740

Bridgeport, CT 06601

(203) 333-9441

Delaware

Charles S. Crompton, Jr.
Potter, Anderson & Corroon
350 Delaware Trust Building
PO Box 951

Wilmington, DE 19899
(302) 658-6771

District of Columbia Chair I
Judge William Sessions
3920 Argyle Terrace
Washington, DC 20011
(202) 829-6770

District of Columbia Chair Il
James H. Falk, Jr.

The Falk Law Firm

Suite 260 One Westin Center
2445 M Street, NW
Washington, DC 20037

(202) 833-8700

Florida

Eleventh Circuit Chair
Hugo L. Black, Ir.

Kelley, Black, Black & Byrmes
1400 Alfred I. DuPont Bldg.
169 E. Flagler

Miami, FL 33131

(305) 358-5700

Fax (305) 358-7269

Florida

Dean C. Colson

Colson, Hicks, Eidson, Colson, Matthews & Gamba
First Union Financial Center

Floor 47

200 South Biscayne Blvd.

Miami, FL 33131-2351

(305) 373-5400

Georgia

Richard A. Schneider
King & Spalding
Suite 4900

191 Peachtree Street
Atlanta, GA 30303
(404) 572-4889

Fax (404) 572-5142

Hawaii

John S. Edmunds

Edmunds & Verga

841 Bishop Street, Suite 2104
Honolulu, HI 96813

(808) 524-2000

Idaho

Merlyn W. Clark
Hawley & Troxell

17

PO Box 1617
Boise, ID 83701
(208) 344-6000

Hlinois

Seventh Circuit Chair
George L. Saunders, Jr.
Saunders & Monroe

Suite 4201

205 North Michigan Avenue
Chicago, IL 60601

(312) 946-9000

Fax (312) 946-0528

Hllinois—Chicago Area
Harvey M. Silets
Katten, Muchin & Zavis
525 West Monroe Street
Suite 1600

Chicago, IL 60661-3693
(312) 902-5200

Illinois—Downstate

Jerald E. Jackson

Samuels, Miller, Schroeder, Jackson & Sly
406 First of America

250 No. Water Street

Decatur, IL 62523

PO Box 1400

Decatur, IL 62525

(217) 429-4325

Indiana

Gene E. Wilkins

Ice Miller Donadio & Ryan
One American Square

Box 82001

Indianapolis, IN 46282-0002
(317) 236-2188

fowa

Kasey W. Kincaid
Faegre & Denson

400 Capitol Square
400 Locust Street

Des Moines, TA 50309
(515) 248-9000

Fax (515) 248-9010

Kansas

John F. Hayes

Gilliland & Hayes, P.A.

335 N. Washington, Suite 260
PO Box 2977

Hutchinson, KS 67504-2977
(316) 662-0537

Kentucky
Sixth Circuit Chair
Lively M. Wilson

—continued on next page



Chairs (continued from previous page)

Stites & Harbison

1800 Capital Holding Center
400 W, Market Street
Louisville, KY 40202-3352
(502) 587-3400

Kentucky

Richard H. C. Clay

Woodward, Hobson & Fulton

101 South Fifth Street, Suite 2500
Louisville, KY 40202

(502) 581-8000

Fax (502) 581-8111

Louisiana

John Phelps Hammond

Montgomery, Barnett, Brown, Read, Hammond
& Mintz

3200 Energy Centre

1100 Poydras Street

New Orleans, LA 70163-3200

(504) 585-3200

Maine

Hugh G. E. MacMahon

Drummond Woodsum Plimpton & MacMahon
245 Commercial Street

Portland, ME 04101

(207) 772-1941

Fax (207) 772-3627

Maryland

Leo A. Hughes, Jr.
Hughes Law Offices
1002 Frederick Road
PO Box 21173
Baltimore, MD 21228
(301) 788-8700

Massachusetts

H. Lawrence Tafe III
Day Berry & Howard
260 Franklin Street
Boston, MA 02110
(617) 345-4600

Fax (617) 439-4453

Michigan

Sharon M. Woods

Barris, Sott, Denn & Driker
211 West Fort Street
Fifteenth Floor

Detroit, MI 48226-3281
(313) 965-9725

Fax (313) 965-2493

Minnesota

Samuel L. Hanson
Briggs & Morgan
2400 IDS Center

80 South Eighth Street

Minneapolis, MN 55402
(612) 334-8445

Mississippi

Fifth Circuit Chair
Raymond L. Brown
Brown & Wait, P.A.
3112 Century Street
P.O. Box 2220
Pascagoula, MS 39567
(601) 762-0035

Mississippi

Wayne Drinkwater

Lake & Tyndall

PO Box 1789

Jackson, MS 39215-1789
(601) 948-2121

Missouri

Eighth Circuit Chair

Frank Gundlach

Armstrong, Teasdale, Schlafly & Davis
One Metropolitan Square

St. Louis, MO 63102

(314) 621-5070

Missouri

Bruce D. Livingston
120 So. Central Avenue
Suite 1510

Clayton, MO 63105
(314) 863-4151

Fax (314) 863-0720

Montana

John D. Stephenson, Jr.

Jardine, Stephenson, Blewett and Weaver
Seventh Floor

First Natl Bank Bldg.

PO Box 2269

Great Falls, MT 59403

(406) 727-5000

Fax (406) 727-5419

Nebraska

Fredric H. Kaufman

Cline, Williams, Wright, Johnson & Oldfather
1900 FirstTier Bank Bldg.

Lincoln, NE 68508

(402) 474-6900

Nevada

Mary K. Pickering

Morris, Brignone & Pickering
1203 Bank of America Plaza
300 So. Fourth Street

Las Vegas, NV 89101

(702) 474-9400

New Hampshire
William H. M. Beckett
18

Holland Donovan Beckett
151 Water Street

PO Box 1090

Exeter, NH 03833

(603) 772-5956

Fax (603) 778-1434

New Jersey

William J. Brennan, III

Smith Stratton Wise Heher & Brennan
600 College Road East

Princeton, NJ 08540

(609) 924-6000

Fax (609) 987-6651

New Mexico

Stuart D. Shanor

Hinkle, Cox, Eaton, Coffield & Hensley
Suite 700, United Bank Plaza

400 No. Pennsylvania Avenue

PO Box 10

Roswell, NM 88202

(505) 622-6510

Fax (505) 623-9332

New York—Upstate Chair 1
John H. Stenger

Stenger & Finnerty

1800 Main Place Tower
Buffalo, NY 14202

(716) 849-1700

New York—New York City Chair II
Edward Brodsky

Proskauer, Rose, Goetz & Mendelsohn
1585 Broadway

New York, NY 10036

(212) 969-3745

New York

Second Circuit Chair
Michael Cooper
Sullivan & Cromwell
125 Broad Street
New York, NY 10004
(212) 558-3712

North Carolina Chair I
Honorable Danny G. Moody
PO Box 265

Fuquay-Varina, NC 27526
(919) 552-9555

North Carolina Chair IT

E. Osborne Ayscue

Smith Helms Mulliss & Moore
PO Box 31247

Charlotte, NC 28231

(704) 343-2058

North Dakota
John D. Kelly



Vogel, Brantner, Kelly, Knutson, Weir & Bye

Ltd,
502 First Avenue North
PO Box 1389
Fargo, ND 58107
(701) 237-6983
Fax (701) 237-0847

Ohio—Cleveland Area Chair I
Charles F. Clarke

Squire, Sanders & Dempsey
4900 Society Center

127 Public Square

Cleveland, OH 44114-1304
(216) 479-8500

Ohio—Cincinnati Area Chair Il
Thomas S. Calder

Dinsmore & Shohl

1900 Chemed Center

225 East Fifth Street

Cincinnati, OH 45202

(513) 977-8200

Oklahoma

Andrew M. Coats

Crowe & Dunlevy

1800 Mid-America Tower
20 North Broadway
Oklahoma City, OK 73102
(405) 235-7755

Oregon

Phillip D. Chadsey

Stoel Rives Boley Jones & Gray
Suite 2300

900 S.W. Fifth Avenue
Portland, OR 97204

(503) 224-3380

Fax (503) 220-2480

Pennsylvania

Third Circuit Chair

Ralph E. Brenner

Montgomery, McCracken & Walker
20th Floor

3 Parkway

Philadelphia, PA 19102

(215) 665-7231

Pennsylvania

Richard M. Rosenbleeth

Blank, Rome, Comisky & McCauley
1200

Four Penn Center Plaza
Philadelphia, PA 19103-2599

(215) 569-5608

Puerto Rico

Hector Reichard-De Cardona
Reichard & Escalera

14th Floor

431 Ponce de Leon Avenue
PO Box 364148

San Juan, PR 00936-4148

(809) 758-8888
Fax (809) 765-4225

Rhode Island
Benjamin V. White, III
Vetter & White

20 Washington Place
Providence, RI 02903
(401) 421-3060

Fax (401) 272-6803

South Carolina

I. Rutledge Young, Jr.

Young, Clements, Rivers & Tisdale
28 Broad Street

Charleston, SC 29402

(803) 577-4000

South Dakota
Catherine V. Piersol
Rose & Piersol

Suite 606

300 N. Dakota Avenue
Sioux Falls, SD 57102
(605) 339-0909

Fax (605) 339-9781

Tennessee

W. ]. Michael Cody
Burch, Porter & Johnson
130 North Court Avenue
Memphis, TN 38103
(901) 523-2311

Texas

Kleber C. Miller

Shannon, Gracey, Ratliff & Miller
1600 Bank One Tower

500 Throckmorton

Fort Worth, TX 76102-3899
(817) 336-9333

Utah Chair I

Larry R. Laycock

Workman, Nydegger & Jensen
1000 Eagle Gate Tower

60 East South Temple

Salt Lake City, UT 84111
(801) 533-9800

Fax (801) 328-1707

Utah Chair IT

Todd E. Zenger

Workman, Nydegger & Jensen
1000 Eagle Gate Tower

60 East South Temple

Salt Lake City, UT 84111
(801) 533-9800

Vermont

Joseph E. Frank

Paul Frank & Collins

One Church Street

PO Box 1307

Burlington, VT 05402
19

(802) 658-2311
Fax (802) 658-0042

Virgin Islands

Henry L. Feuerzeig

Dudley, Topper & Feuerzeig
Law House

1A Frederiksberg Gade

PO Box 756, Charlotte Amalie
St. Thomas, VI 00804

Virginia

Fourth Circuit Chair

John T. Jessee

Woods Rogers & Hazlegrove
Suite 1400 Dominion Tower
10 South Jefferson Street
Roanoke, VA 24011

(800) 552-4529

Fax (703) 983-7711

Virginia

James W. Morris, 111
Morris & Morris

1200 Ross Building

801 East Main Street

PO Box 30,

Richmond, VA 23219-0030
(804) 344-8300

Washington

Thomas J. Greenan

Schwabe, Williamson Ferguson & Burdell
Pacific First Centre

1420 Fifth Avenue, Suite 3400

Seattle, WA 98101-2339

(206) 622-1711

West Virginia
Michael W. Carey
Carey, Hill & Scott
1701 Bank One Center
707 Virginia Street

PO Box 3884
Charleston, WV 25338
(304) 345-1234

Fax (304) 342-1105

Wisconsin

Daniel W. Hildebrand
Ross & Stephens

PO Box 2599

Madison, WI 53701-2599
(608) 283-5610

Fax (608) 357-9175

Wyoming

William J. Thomson II
Dray Madison & Thomson
204 East 22nd Street
Cheyenne, WY 82001
(307) 634-8891

Fax (307) 634-8902



Breyer (continued from page three)

Watergate Special Prosecution Force. He served as Special Counsel
(staff director for investigation of Civil Aeronautics Board) for the
Administrative Practices Subcommittee, U.S. Senate Judiciary
Committee from 1974-1975. His association with the Senate Judi-
ciary Committee continued in 1979 when he became Chief Counsel
to the Committee, ‘

Coupled with his public service career, Breyer also embarked on
a teaching career at Harvard in 1967, which continued even during
his service on the U.S. Court of Appeals for the First Circuit. While
at Harvard, he was an assistant professor and a professor at the
Harvard Law School, aprofessor in the Harvard University Kennedy
School of Government, and a lecturer in the Harvard Law School.
Breyer taught antitrust and administrative law and economic regu-
lation. When asked how much his association with Harvard has
meant to him, he responded: “Of course I am very lucky to be part
of Harvard. Ilove to teach and over the years Harvard students have
helped me to keep alert, alive, and educated.”

Another important aspect of Justice Breyer’s life is a lovely lady
he metat a dinner party in Georgetown, Joanna Freda Hare, Ms Hare
was the daughter of Viscount Blakenham, an influential Tory
politician, and at the time she met Breyer, she was working as an
assistant to the London Sunday Times’ Washington correspondent.
She too had attended Oxford, graduating from Lady Margaret Hall,
one of the five women’s colleges of Oxford. There she earned an
Oxford degree with honors in politics, and philosophy and econom-
ics. The couple shared common interests in camping and bicycling,
as well as a keen interest in world politics and current events. They
were married on September 4, 1967 in Suffolk, England, returning
to the United States to live. Three children were born to the Breyers;
Chloe, Nell and Michael. Dr. Breyer is a clinical psychologist, and
for the past ten years she has worked at the Dana-Farber Cancer
Institute in Boston in the pediatric oncology unit where she coun-
seled young cancer patients and their families.

Nominated in 1980 by President Jimmy Carter to become a judge
on the First Circuit Court of Appeals, Justice Breyer served on that
Court from 1980-1994, serving as Chief Judge from 1990 until the
time of his appointment to the Supreme Court. Judge Breyer also
served as one of the original members of the United States Sentenc-
ing Commission, created to formulate a uniform standard for
punishment of crimes.

Colleagues and friends praise Justice Breyer as possessing a
brilliant intellect, a keen sense of humor, a tolerance and respect for
differences, and an ability to form a consensus from differing
opinions. Gary Katzmann, Associate Deputy Attorney General and
a former clerk to Judge Breyer, explained that in the course of his
own career he had worked for and argued before Breyer. He
summarized his perception of the Justice:
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On their way to the reception Mrs. Kennedy, Mrs. Clinton, Justice Breyer,
Retired Chief Justice Burger, Justice Scalia and Dr. Breyer enjoy a light
moment.

Every case is important to him. He writes all of his own
opinions. He has a tremendous capacity to learn new
areas, always getsto the heart ofthe issue. He has arule
against footnotes. His opinions are written so they can
be understood not only by legal scholars, but by the
individuals who are the subjects of the lawsuits as well.
He's very much a hands-on-judge, reads the records
thoroughly, and is extraordinarily well- prepared at oral
arguments. He believes in using oral argument for the
purpose of advancing legal analysis. He is polite to the
litigants, he believes in oral argument as an occasion for
dialogue—not to exhibit now brilliant he is. He loves
politics, has a very great sense of how to bring people
together, and | think has an excellent facility to judge the
flows of the political and legislative process. His produc-
tivity is staggering.

A traditional investiture ceremony was held on Friday, Septem-
ber 30, 1994. Chief Justice William Rehnquist and the Associate
Justices gathered in the Supreme Court chamber and the Chief
Justice administered the judicial oath to Justice Breyer, who then
took his place at the bench. In a departure from the tradition of his
predecessors, President Clinton attended the investiture ceremony,
as he had for Justice Ginsburg. At the end of the ceremony, Chief
Justice Rehnquist noted that Justice Breyer is the sixth new member
of the Court since his own appointment as Chief Justice in 1986.
Rehngquist further commented that for the first time since 1945, the
Chief Justice is also the most senior Justice in point of service.

Supreme Court Historical Society
111 Second Street, N.E.
Washington, D.C. 20002
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