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GENERAL STATEMENT

The Society, a private non-profit organization, is dedicated to the collection and preservation of the history
of the Supreme Court of the United States. Incorporated in the District of Columbia in 1974, it was founded
by Chief Justice Warren E. Burger, who served as its first honorary chairman.

The Society accomplishes its mission by conducting educational programs, supporting historical
research, publishing books, journals, and electronic materials, and by collecting antiques and artifacts
related to the Court’s history. These activities and others increase the public’s awareness of the Court’s
contributions to our nation’s rich constitutional heritage.

The Society maintains an ongoing educational outreach program designed to expand Americans’
understanding of the Supreme Court, the Constitution, and the judicial branch. The Society cosponsors Street
Law Inc’s summer institute, which trains secondary school teachers to educate their students about the Court
and the Constitution. It also sponsors an annual lecture series at the Supreme Court as well as occasional
public lectures around the country. The Society maintains its own educational website and cosponsors
Landmarkcases.org, a website that provides curriculum support to teachers about important Supreme Court
cases.

In terms of publications, the Society distributes a Quarterly newsletter to its members containing short
historical pieces on the Court and articles describing the Society’s programs and activities. It also publishes
the Journal of Supreme Court History, a scholarly collection of articles and book reviews, which appears in
March, July, and November. The Society awards cash prizes to students and established scholars to promote
scholarship.

From 1977 to 2006 the Society cosponsored the eight-volume Documentary History of the Supreme
Court of the United States 1789—1800 with a matching grant from the National Historical Publications
and Records Commission. The project reconstructed an accurate record of the development of the federal
judiciary in the formative decade between 1789 and 1800 because records from this period are often fragmentary,
incomplete, or missing.

The Society maintains a publications program that has developed several general interest books: The
Supreme Court Justices: Illustrated Biographies 178g—2012 (2012), short illustrated biographies of the 12
Justices; Courtwatchets: Eyewitness Accounts in Supreme Court History (2011), a narrative history of the
Court told through first-hand accounts; Supreme Court Decisions and Women's Rights: Milestones to
Equality (2010), a guide to gender law cases; We the Students: Supreme Court Cases for and About High
School Students (2000), a high school textbook written by Jamin B. Raskin; and Black White and Brown:
The Landmark School Desegregation Case in Retrospect (2004), a collection of essays to mark the soth
anniversary of the Brown case.

The Society is also conducting an active acquisitions program, which has substantially contributed to the
completion of the Court’s permanent collection of busts and portraits, as well as period furnishings, private
papers, and other artifacts and memorabilia relating to the Court’s history. These materials are incorporated
into exhibitions prepared by the Court Curator’s Office for the benefit of the Court’s one million annual
visitors.

The Society has approximately 5,000 members whose financial support and volunteer participation in the
Society’s standing and ad hoc committees enables the organization to function. These committees report to an
elected Board of Trustees and an Executive Committee, the latter of which is principally responsible for policy
decisions and for supervising the Society’s permanent staff.

Requests for additional information should be directed to the Society’s headquarters at 224 East
Capitol Street, N.E., Washington, D.C. 20003, telephone (202) 543-0400, or to the Society’s website at www.

supremecourthistory.org.
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Introduction

Melvin I. Urofsky

As all of you who have been following
the news—whether in old-fashioned news-
papers (as I do) or on some electronic device
—know, many colleges founded before the
Civil War, such as Harvard and Georgetown,
or even afterwards, such as Washington and
Lee, have been reexamining the role of
slavery in their early history. It is not that
these schools have been unaware that slavery
played a part—historians have long known
that the value of chattel slaves funded many
things other than the plantations south of
Mason and Dixon’s line. Rather, it is the
demand from students that universities
openly face up to these facts and, if possible,
do something to atone for it, that is driving
schools to take a look into the darker recesses
of their past.

This is the context in which Paul
Finkelman’s new book, Supreme Injustice,
arrives. Now the president of Gratz College in
Philadelphia, Paul has long been one of the
leading historians of slavery, especially the
role it has played in the American court
system. In his new book, he examines the role
ofthe three most important Justices that sat on

the high court in the years before the Civil
War—Chief Justice John Marshall, Justice
Joseph Story, and Chief Justice Roger Taney.
What is the newest, and perhaps most
startling part of this book, is the extent to
which Marshall, the Great Chief Justice,
owned and sold slaves.

Because of the importance of these
findings, as well as Finkelman’s argument
that the three men could have changed the
Court’s slavery jurisprudence, you will find
two reviews of his work in this issue. First,
Grier Stephenson looks at the entire book and
the treatment of all three Justices in his
“Judicial Bookshelf.” Because Finkelman’s
findings about John Marshall are so new and
surprising, we invited Charles Hobson, the
editor of the John Marshall Papers, to look in
particular at the chapter dealing with Mar-
shall. We have also invited Dr. Finkelman to
respond in the next issue if he chooses to do
SO.

In most histories of American jurispru-
dence, including mine, the place we usually
start is at Runnymede with King John signing
the Magna Carta. The reason is simple—
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Magna Carta started what will be called the
“British Constitution,” which in fact is not a
single document, but a series of laws passed
during the ensuing centuries. When the U.S.
Supreme Court first began hearing cases,
there were many references to English law—
after all, that was basically the only law those
early Justices knew. Over the decades, as we
built up our own body of law, one might have
expected that there would be fewer references
to the British Constitution and especially to
Magna Carta.

Derek A. Webb, former Supreme Court
Fellow and associate in the Supreme Court
and Appellate and Commercial Litigation and
Disputes practice groups at the law firm
Sidley Austin, however, suggests that Magna
Carta has played a far larger role in Supreme
Court cases than previously expected, and
that role has continued right down to the
present. There has always been some debate
over exactly what the barons at Runnymede
meant by “due process of law,” a debate that
has been going on in American courts for
decades. On the 800" anniversary of the
Great Charter in 2015, Justices Antonin
Scalia and Stephen Breyer took opposite
sides in a case, with both of them citing
Magna Carta as justification. Mr. Webb lists
the cases and I think you will agree that we
did not expect that many.

I have mentioned a number of times that
the field of constitution history is not a large
one, and I have always been happy to be part
of a discipline where most of us know each
other. The article by Adam Winkler is another
example of what my son has called “dealing
with the usual suspects.”

During several periods in American
history there has been criticism of the courts,
and especially of the high court, for its
treatment of corporations, and especially of
ascribing rights to them normally associated
with natural persons. Adam, a professor of
law at UCLA, spurred on by recent criticism
of the court, began to look into the charges,
and discovered that the courts have treated
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corporations as entities entitled to rights since
the founding of the republic.

Shortly after he gave a talk on his book
We the Corporations: How American
Businesses Won Their Civil Rights (2018)
in Washington, I had lunch with him, and
asked if he had any material that would
qualify as an article for the Journal. It turned
out that not only did he, but he had been trying
to send it to me at an old e-mail address. I
gave him the right one, and the result is the
article that sums up much of his argument.

Todd Peppers, Fowler Professor of
Public Affairs at Roanoke College and
Visiting Professor at Washington and Lee,
is no stranger to this journal, and we have
been proud to have published some of his
earlier work on law clerks. In fact, it would be
fair to say that Todd has been one of the prime
movers in historians using memoirs and other
materials by clerks to learn more not only
about the individual Justices for whom they
clerked, but also about the workings of the
Court itself. I can personally affirm that
materials from Justice Brandeis’s clerks
played no small part in my biography of him.

As you can tell from the title, “Clerking
for ‘God’s Grandfather,”” we are dealing with
one of the three greatest—and certainly one
of the most colorful—Justices to ever sit on
the high court: Oliver Wendell Holmes, Jr.
Chauncy Belknap kept a journal of his year
serving as what Holmes called his “secre-
tary,” and how Pepper and his associates
found, transcribed and annotated the diary is a
story told in the article.

The sit-in cases decided during the early
1960s have always been a source of puzzle-
ment in many ways. Why did the Warren
Court, considered the most liberal in our
history, have so much trouble with them?
Why did Hugo Black, who in most civil rights
cases stood with African-Americans seeking
justice and equality, vote against the
protesters?

Christopher Schmidt, professor of law at
Chicago-Kent College of Law, offers an
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explanation for what he calls an “aberration” in
the Warren Court’s jurisprudence. While every-
one may not agree with him, it will serve as a
starting point for future discussion of these cases.
Justice Tom Clark had an unusual career.
Named to the high court in 1949 by President
Truman, he served until 1967, when he
resigned so as to avoid a conflict of interest:
Lyndon B. Johnson had named Clark’s son
Ramsey as Attorney General. But Tom Clark
still had another decade to live, and in those
ten years he served on many lower federal
courts and also worked for his pet cause,
improving the administration of justice.
While a number of scholars have looked
at his post-Court career, Craig Alan Smith, a
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professor in the Department of History,
Politics and Society at California University
of Pennsylvania, argues that they really have
not given him the credit he is due, both for his
work on judicial administration, as well as for
the influence of his decisions on the lower
courts. No other Justice in modern times, it
should be noted, had as full a career after
stepping down from the bench.

Finally, we have Grier Stephenson’s
“Judicial Bookshelf,” which aside from the
review of the Finkelman book, looks at three
other volumes that will be of interest to those
looking into the Court’s history.

As always, a great variety of topics to
entertain and to enlighten you. Enjoy!



What Say the Reeds at
Runnymede? Magna Carta in
Supreme Court History

At Runnymede, at Runnymede,
What say the reeds at Runnymede?
The lissom reeds that give and take,
That bend so far, but never break,
They keep the sleepy Thames awake
With tales of John at Runnymede."

Introduction: An 800th Anniversary to
Remember

On June 15, 2015, lawyers on both sides
of the Atlantic Ocean commemorated the
800" anniversary of the moment when
King John affixed his seal to Magna Carta
in Runnymede. In Runnymede that day,
Queen Elizabeth, Prince William, and Prime
Minister David Cameron appeared before a
throng of thousands of British and American
lawyers and politicians to commemorate the
occasion. The keepers of the four remaining
“exemplifications” of the 1215 Magna Carta,
The Deans of Lincoln Cathedral and

DEREK A. WEBB

Salisbury Cathedral and the archivists of
the British Library, the keepers of the four
remaining “exemplifications” of the 1215
Magna Carta, were all on hand. U.S. Attorney
General Loretta Lynch spoke on behalf of the
United States. The American Bar Association
rededicated its small memorial it had first
placed in Runnymede in 1965 for the 750™
anniversary celebration. The weekend before
the big day, churches throughout the country
rang their bells, archers vied against each
other in skills competitions, a medieval fair
replete with traditional jousting was thrown,
and, in a colorful river pageant, a flotilla of
boats of all shapes and sizes floated down
the Thames River towards Runnymede. And
the day before the anniversary itself, a full-
scale reenactment of the conflict between
King John and the barons was staged in the
Runnymede Pleasure Grounds.

And in Washington, D.C., that day, the
Supreme Court commemorated Magna Carta
in the way it often does best: Justices Antonin
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Scalia and Stephen Breyer argued about its
implications for a case in dueling citations to
the Great Charter. In Kerry v. Din, the two
Justices disagreed about whether a decision
by the State Department not to grant a visa to
the husband of a U.S. citizen deprived
that U.S. citizen of “due process.” And both
looked back to Magna Carta to help them
understand the contours of what the Fifth
Amendment’s Due Process Clause required
in that situation. It was a fitting tribute to
Magna Carta that year, as the Justices cited
Magna Carta more often in October Term
2014 than in any other single previous term in
Supreme Court history.> A joke that perco-
lated around the Court that year summed it up
nicely: “Write Smarta’—Cite the Carta!”

The contrast between the commemora-
tions in Runnymede and Washington, D.C.,
that day illustrates a unique quality of Magna
Carta. Magna Carta is impossibly old. The
Supreme Court first opened its doors and met
for business on February 2, 1790, in the Royal
Exchange building in New York City. Five
hundred seventy-five years before that, King
John met with the barons in Runnymede. The
time between those two meetings, more than
twice the length of time in which the United
States itself has existed, reminds us of the
sheer, staggering, nearly prehistoric antiquity
of Magna Carta, and the relative youth of our
own constitutional system.

And yet, across nearly a millennium of
history, we continue to look back to Magna
Carta as the earliest and most totemic symbol
of constitutionalism and the rule of law in
world history. Despite its antiquity, Magna
Carta has managed to reach out from the vast
deep of the past to exert a modest but ongoing
influence on the deliberations of the Court.
Indeed, Magna Carta has served as something
of a leitmotif throughout Supreme Court
history. Whenever a Justice has reached for a
foundational legal text to undergird a claim
about the fundamental liberties of individuals
and the appropriate limits of government,
Magna Carta has been available. As early as
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1819, Justice William Johnson observed the
easy availability and applicability of Magna
Carta for judicial decisions when he wrote,
“As to the words from Magna Charta . . . after
volumes spoken and written with a view to
their exposition, the good sense of mankind
has at length settled down to this: that they
were intended to secure the individual from
the arbitrary exercise of the powers of
government, unrestrained by the established
principles of private rights and distributive
justice.”

This article is a survey of the influence
Magna Carta has exerted upon the Supreme
Court throughout this history, and it proceeds
in four parts. First, stepping back for a
moment from the work of the Court to the
Court’s work site, I look at the depictions of
King John and Magna Carta throughout the
Court’s building itself. Though frequently
overlooked by visitors to the Court, there are
in fact two such depictions that tell a powerful
story about the connection between Magna
Carta and the American institution of judicial
review. Second, I take an empirical, bird’s-
eye view of how and when the Supreme Court
has turned to Magna Carta by graphically
organizing the Court’s 160 citations through-
out its history though the conclusion of
October Term 2017, according to time
periods demarcated by the tenure of the
seventeen Chief Justices, and by legal issues,
observing the broad array of legal claims for
which Magna Carta has been cited. Based
upon this quantitative analysis, I argue that
there have actually been two Magna Carta’s
in Supreme Court history—one that prevailed
in the nineteenth century, which provided due
process protections for mostly economic
liberties of various kinds, and a second that
was taken up and dusted off in the mid-
twentieth century, which provided protection
mostly in the context of criminal procedure
and fundamental rights jurisprudence. Third,
I look behind the numbers to the opinions
themselves and suggest a striking parallel
between the use of Magna Carta by the
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Supreme Court in the nineteenth, twentieth,
and twenty-first centuries and the use of the
“ancient constitution” by seventeenth and
eighteenth century Whig lawyers, politicians,
and statesmen in England and America. In
particular, although Magna Carta has been
used and repurposed to meet different
jurisprudential needs at different times, a
common theme throughout has been its
usefulness in opposing arbitrary power and
government by decree via a return to an older,
“ancient” tradition of formal legal procedure.
I conclude in the fourth section by suggesting
that the same power-constraining dynamism
of Magna Carta has made it not only a useful
resource for Justices eager to check govern-
ment power, but also for Justices writing
dissenting opinions eager to check their very
own colleagues in some of the most egregious
opinions in Supreme Court history.

1. King John in the Marble Palace

Within the Courtroom itself, hewn into
the Spanish marble frieze above and to the
right of the Justices, and hovering over the
proceedings of the Court since the building
opened in 1935, is an image of King John,
looking slightly deflated (Figure 1). And at the
front of the building, in one of the eight panels
on the seventeen-foot bronze doors at the
entrance of the Court, is a second depiction of
King John, placing his seal on Magna Carta.
This panel is itself just the first of four panels
on the right door arranged vertically. The
Magna Carta panel is the first panel on the
bottom, depicting the 1215 contract between
the King and his barons (Figure 2). Directly
above that is a panel depicting the Statute of
Westminster of 1275, an early act of the British
Parliament, which put into binding statutory
form many of the provisions of Magna Carta
(Figure 3). Above that is an image of Sir
Edward Coke squaring off with King James I
in 1608 (Figure 4). As a commentator on
Magna Carta in his Institutes, Coke stressed
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the ways in which Magna Carta was not just
another statute but rather a “super statute,” a
higher or fundamental law that trumped the
ordinary acts of King and Parliament. As he
put it on the floor of Parliament on May 17,
1628, “Magna Carta is such a fellow, he would
have no sovereign.” Magna Carta would have
no sovereign, he explained, because any act by
King or Parliament that contradicted it would
be legally void, or as he put it in the colorful
legal language of the time, “holden for none.”
And in the fourth and final panel of the bronze

k bele
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Figure 1. King John as depicted inside the Court-
room wearing chain mail and a warrior’s helmet.
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Figure 2. King John of England is coerced by the Barons to place his seal upon the Magna Carta in 1215.

door, John Marshall and Joseph Story face
each other in what the architect said was a
discussion of Marbury v. Madison, the
foundational 1803 case establishing for the
Supreme Court its power of judicial review
(Figure 5).

Viewed bottom to top, the sequence of
panels beginning with Magna Carta and
concluding with Marbury v. Madison tells a
coherent and plausible story connecting the
events in Runnymede with the work of the
Supreme Court. John Donnelly, the designer
of the doors, summarized that story in his own
words in a September 27, 1932 memo to Cass
Gilbert. “The four panels on the right, also
beginning at the bottom present crucial events
inthe development of the ‘Supremacy of Law’
in our own system—that supremacy of law of
which the Supreme Court and its rulings on the
constitutionality of statutes are the embodi-
ment, and which make the Supreme Court the
most important tribunal in the world.”* From

contract to statute to super-statute to judicial
review, the four panels graphically illustrate
the English legal historian Trevelyan’s obser-
vation that “the first great step on the
constitutional road was Magna Carta.”® In
that key first moment the nucleus of the very
idea of constitutionalism, of reigning in rulers
themselves within the rule of law, makes its
appearance on the world stage.

2. A Tale of Two Magna Cartas: A Bird’s
Eye View of Magna Carta in Supreme
Court History

In 1965, while commemorating the 750™
anniversary of Magna Carta, Phillip Kurland
observed that “the importance of Magna
Carta to American constitutionalism is...to
be discovered in judicial opinions rather than
legislative acts or political tracts. Moreover,
since the Supreme Court in time became
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Figure 4. Sir Edward Coke bars King James | from the “King’s Court,” making the court, by law, independent of
the executive branch of government.
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Figure 5. Chief Justice John Marshall and Associate Justice Joseph Story discussing the 1803 Marbury v.
Madison opinion in front of the U.S. Capitol. (Justice Story did not join the Court until 1811, eight years after

this historic decision was handed down.)

dominant in the formulation of constitutional
doctrine, one must look to that Court’s
judgments to discover the transmission to
the United States of the protection of the
[provisions] of Magna Carta.”® Fifty-plus
years hence, that remains all the more true, as
the Court has, if anything, looked with even
greater frequency and attentiveness to the
historic events at Runnymede in the interven-
ing time. To get a fuller picture, therefore, of
the significance of Magna Carta in Supreme
Court history, one must look behind the
image of King John on the Court’s bronze
doorway and beneath his image on the north
wall frieze, and at the activities of the Justices
on the bench, in conference, and in their
chambers, as they have from time to time
considered the implications of Magna Carta
for American law in the eighteenth, nine-
teenth, twentieth, and twenty-first centuries.

From 1789 to 2017, the Supreme Court
cited Magna Carta (or “Magna Charta” or
“Great Charter”) in 160 distinct cases. In
thirty-three other cases, they cited it as well,
but only when either quoting the lawyers at
the bar, as when early court reporters
included transcripts of oral argument along
with the opinion itself, or when making a
purely symbolic reference to an entirely
different law, such as the Sherman Act,
which they would frequently refer to as “the
Magna Carta of free enterprise.” Of the
principal 160 cases, reference to Magna
Carta was made in a full fifty-seven
dissenting opinions.” And nearly a third of
all 160 cases and nearly half of all the
citations in dissents, were made by just four
Justices who clearly found in Magna Carta a
fertile constitutional resource for both their
opinions and perhaps especially for their
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dissents. Topping the list was Hugo L. Black
(fifteen total citations, eight in dissent),
followed by John M. Harlan (eleven cita-
tions, six in dissent), John Paul Stevens (ten
citations, five in dissent), and William O.
Douglas (eight citations, four in dissent).
And while the citations to Magna Carta are
fairly spread out historically, with the
earliest judicial citation in an 1814 Joseph
Story dissent from John Marshall’s majority
opinion in Brown v. U.S.® and the most
recent in a 2018 dissent by Justice Breyer in
Jennings v. Rodriguez,” there appear to be
some historic trends worth noting. Below are
two charts depicting the historic frequency
of the Supreme Court’s citations to Magna
Carta by decade and by era of Chief Justice.

The first thing to notice is that the Court
has turned to Magna Carta more frequently as
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time has gone by. When Bernard Bailyn
analyzed the Supreme Court’s citation of The
Federalist, he observed that “the greater the
distance in time from the writing of the
papers, the more the justices have found it
useful to draw on the authority of this two-
century old commentary.”’® A somewhat
similar trend seems to have been true of this
eight-century old document. No Justice ever
referred to Magna Carta in the Court’s first
twenty-four years, including John Marshall
himself. And since 1960, the Court cited it as
many times over the past fifty-seven years as
it did during its first 164 years combined. Put
otherwise, the Court cited Magna Carta more
times during the four Chief Justiceships of
Warren, Burger, Rehnquist, and Roberts as it
did from the beginning of John Jay’s tenure as
Chief Justice in 1789 to the conclusion of
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Fred Vinson’s Chief Justiceship in 1953,
spanning a total of thirteen Chief Justices.
Clearly the Court has looked with greater
favor and fondness, or at least with greater
frequency, upon the reeds at Runnymede as it
has moved into the post-World War II era.

One might be inclined to hypothesize
that this was a consequence of the rise of
originalism, of judicial efforts to ground
constitutional interpretation self-consciously
in the original understanding of the Constitu-
tion that became particularly popular in the
late 1980s and became associated with a more
conservative approach to law and judicial
role. But even a cursory glance at the list of
the leading citers to Magna Carta reveals that
it was not so much the well-known origina-
lists on the Court like Justices Antonin Scalia
and Clarence Thomas who were primarily
responsible for this increase in interest, but
rather a number of Justices from across the
interpretive and ideological spectrum. The
nine leading citers to Magna Carta since Earl
Warren became Chief Justice in 1953 have
been Stevens (ten), Black (ten), Douglas
(seven), Scalia (seven), Thomas (seven),
Souter (six), Kennedy (five), Powell (four)
and Warren (four). Their citations together
made up nearly seventy-five percent of all the
citations to Magna Carta during this period.
And as should be evident, no single set of
interpretive or political commitments could
be ascribed to this rather diverse list of jurists.
Despite their considerable differences in how
they approach the law, they all nonetheless
found in Magna Carta something worthy of
attention.

Second, within that overall history, there
appear to have been three distinct periods in
which the Court notably spiked either
upwards or downwards in its citation of
Magna Carta. The first such period occurred
from the late 1870s through the end of the
1890s, when the Court shifted from citing
Magna Carta two-to-three times per decade to
eight-to-ten times or more per decade. One
perhaps obvious explanation for the increase
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during this period is that the Fourteenth
Amendment, prohibiting the states from
denying life, liberty, or property to any
person without due process of law, had just
been ratified in 1868. This prohibition was
ultimately anchored in and derived from
chapter thirty-nine of Magna Carta, according
to which “no free man shall be taken or
imprisoned or disseised [sic] or outlawed or
exiled or in any way ruined, nor will we go
or send against him, except by the lawful
judgment of his peers or by the law of the
land.” And as lawyers began to appreciate the
potential power of this Amendment, it
accordingly became a fruitful subject of
lawsuits and hence of corresponding judicial
attention in the late nineteenth century. And
as lawyers and judges alike wrestled with the
language and meaning of the Due Process
Clause, they frequently turned back with
greater attentiveness to its historic antecedent
in Magna Carta.

Another potential explanation for the
spike in attention to Magna Carta in the late
nineteenth century is that it corresponded
with the rise of the post—Civil War industrial
economy and a broader shift in the jurispru-
dential gestalt at the Court from the Civil War
until the early twentieth century in which the
Court took on an increasingly bolder role in
policing the relationship between govern-
ment on the one hand and business and
property holders on the other.'' As states
attempted to impose more extensive regu-
lations on slaughterhouses, railroads, grain
facilities, and other industries, lawyers for
those companies, and eventually several
Justices on the Court itself, turned for legal
shelter from these regulations to the multitude
of property protections Magna Carta gave to
the barons against the King and his con-
stables.'? From 1872 to 1899, the Court cited
Magna Carta thirty-two times. And in fifteen
of those cases, the Court was specifically
confronting challenges to the constitutional-
ity of state economic regulations made in the
name of the Contracts Clause and the Due
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Process Clause of the Constitution. They did
not necessarily strike down all those regu-
lations, but in all those cases, either the
majority or the dissenters turned to Magna
Carta as an historic source of illumination for
the limits imposed by the Constitution upon
government in the regulation of business and
private property.

The second period that stands out in the
charts runs from the 1920s through the early
1940s, in which the Court went considerably
downwards from its all-time high in the
1890s to its all-time low in the 1930s. Indeed,
for twelve years from 1926 to 1938, the
Court somewhat incredibly did not cite
Magna Carta a single time. This decline
interestingly corresponds with another,
broader trend that prevailed at the Court at
this time, in which the post-Lochner Court
self-consciously pulled back from policing
the relationship between government and
business, renounced what came to be known
as substantive economic due process, and
settled into what scholars have since called
the New Deal settlement. With perhaps fewer
attorneys expecting much pay-off for their
clients from citation to the Great Charter in
this altered judicial climate, in which, as the
Court summarized its new approach to
business regulations in its 1938 decision in
Carolene Products, “the existence of facts
supporting the legislative judgment is to be
presumed,”’? the Court shifted its focus
away from wrestling with the property rights
implications of the eight-hundred-year-old
document.

However, beginning in the late 1940s,
reaching a high-water mark in the 1960s, and
carrying through to at least the 1990s, a third
period of renewed judicial fascination with
Magna Carta seemed to emerge. The Court
in Carolene Products had indeed said that
everyday regulations of commerce and
industry would be henceforward subjected
to merely rational basis judicial scrutiny. But
it also hinted, in its famous Footnote Four,
that, going forward, a “more exacting judicial
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scrutiny” might be appropriate when “legis-
lation appears on its face to be within a
specific prohibition of the Constitution, such
as those of the first ten amendments, which
are deemed equally specific when held to be
embraced within the Fourteenth.”'* This
statement, as is well known, foreshadowed
the explosion of non-economic, fundamental
rights protection by the Supreme Court in
the second half of the twentieth century.
And correlated with this overall trend, the
Supreme Court turned to Magna Carta in the
1960s with renewed interest for what it had to
say about those “specific prohibitions” of the
Bill of Rights that dealt specifically with
criminal procedure and what it had to say
about the nature of “fundamental rights”
under the Fourteenth Amendment. Under the
alchemy of the new set of judicial priorities in
the second half of the twentieth century,
Magna Carta was itself somewhat trans-
formed from a bulwark of property protec-
tions against a rapacious King to a charter of
basic liberties for those in the maw of the
criminal justice system and as a font of
wisdom for those eager to obtain insight into
those fundamental rights that were “inherent
in the very concept of ordered liberty.”

The chart below illustrates this overall
trend in how Magna Carta has been used by
the Court.

The reeds at Runnymede, as this chart
illustrates, have said different things at
different times to the Justices of the Supreme
Court, depending upon the felt jurisprudential
needs of the day.'” In a way, tracking Magna
Carta from its earliest citation by the Supreme
Court to its most recent thus helps us to see
just a bit more clearly the broad narrative arc
of jurisprudential developments at the Su-
preme Court throughout its history. In the
nineteenth century, lawyers like Daniel
Webster and jurists like Justice Stephen Field
often invoked Magna Carta as a check upon
state interference with the property rights of
citizens and corporations. It was used to
undergird claims regarding inheritance rights,
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debtors’ rights, and the legal rights of
corporations. And it was used to illuminate
constitutional claims against state interfer-
ence with property via the Contracts Clause,
the Fifth Amendment prohibition on taking
property for public use without just compen-
sation, and the Fifth and Fourteenth Amend-
ment prohibition on depriving citizens of
property without due process. After its
seeming period of obsolescence in the early
twentieth century in the wake of the New
Deal, Magna Carta’s connection with prop-
erty claims almost entirely faded away, and
came back to life in a new form in the 1960s.
In the hands of new lawyers and jurists like
Justices Black, Frankfurter, and Douglas,
Magna Carta came to symbolize a check upon
state prosecutorial misconduct before, dur-
ing, and after criminal and civil trials. It
pointed to the importance of the writ of
habeas corpus, the right to speedy grand and
petit juries, and the prohibition against
excessive fines
punishment. And it also represented an
authoritative go-to source for those interested
in abstract rule of law norms and putting
limits on state interference in other areas of
fundamental personal importance. The reeds

and cruel and wunusual

at Runnymede, in other words, have gently
swayed this way and that, bending but never
quite breaking, depending upon the prevail-
ing winds of the time at the Court.

3. The U.S. Constitution and the
Ancient Constitution: Magna Carta,
Arbitrary Government, and the Rule

of Law

Scholars have observed that, throughout
history, Magna Carta has often had something
of a phoenix-like quality.'® Alive in one era, it
fades away into a period of obsolescence and
then, in a new moment of need, is reborn as
something entirely different. After numerous
reissues of Magna Carta throughout the
thirteenth and fourteenth centuries, it fell
into a period of relative neglect during the
Tudor period of the sixteenth century.'’
Writing in the mid-1590s, Shakespeare
himself chose not to even mention Magna
Carta a single time during his play about the
life of King John. But in the Stuart period of
the seventeenth century, with King and
Parliament quarreling on the brink of civil
war, Magna Carta and its lessons of restraint
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In 2014 the Library of Congress commemorated the 800th anniversary of Magna Carta with an exhibition:
Magna Carta: Muse and Mentor. Above, Law Librarian David Mao (center) hosted a conversation with Chief
Justice John G. Roberts, Jr., and The Rt. Hon. The Lord Judge (former lord chief justice of England and Wales)
on the document’s legal legacy, in conjunction with the exhibit.

upon the King were rediscovered anew.'®

Benjamin Rudyerd, a member of Parliament
at the time, nicely summarized the sentiments
of many: “For my own part, I shall be very
glad to see that good, old decrepit Law of
Magna Charta which hath been so long kept
in and lain bed-rid as it were; I shall be glad
I say to see it walk abroad again, with new
Vigour and Lustre . . . For questionless, it will
be a general heartening to all.”"’

As the previous section indicated, the
“good, old decrepit Law of Magna Carta” has
risen and fallen and risen again not only in
England but in the United States as well. This
phenomenon, though often observed in its
native English context, has never quite before
been observed in the United States. This tells
us something about important trends and
developments in U.S. Supreme Court juris-
prudence. But it also tells us something about
Magna Carta itself as a source for legal
argument. Magna Carta, of course, is not
technically part of the law of the land in the

United States. It is not among the organic
laws of the United States to be found in the
first volume of the United States Code. And,
as Chief Justice Roberts reminded an audi-
ence at the Library of Congress in 2014, if a
lawyer before the Supreme Court is relying
heavily upon Magna Carta, he is probably
losing his argument, as the Justices typically
like their authorities a bit more current and a
bit more genuinely legal.”® And yet, Magna
Carta is not a completely and hopelessly
antiquated document either. Citing Magna
Carta in the United States is not the same as
citing Hammurabi’s Code or the Laws of
Solon, the handiwork of two other iconic
lawgivers carved into the Supreme Court’s
Spanish marble frieze across from King John.
What then explains Magna Carta’s enduring,
albeit shifting, vitality in the work of the
United States Supreme Court?

In his classic article, “The Jurisprudence
of Liberty: The Ancient Constitution in the
Legal Historiography of the Seventeenth
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and Eighteenth Centuries,” John Phillip
Reid identified a tendency among English
and American lawyers in the seventeenth and
eighteenth centuries to invoke the immemo-
rial lessons of the “ancient constitution” on
behalf of their view that law was, in a phrase,
the antithesis of the arbitrary exercise of
power.?! Used almost exclusively as a check
or restraint upon power, and hardly ever as a
defense of governmental power, the ancient
constitution “was a standard of reference for
seventeenth century antiprerogativists and for
eighteenth century constitutionalists opposed
to arbitrary power.”** And above all, the chief
hobgoblin of ancient constitutionalists was
not necessarily the cruel or harsh exercise of
power, but rather the arbitrary exercise of
power, in which the sovereign’s command,
dictate, or say-so, uncircumscribed by any
formal rules or external standards, had the
force of law. “In eighteenth-century parlance,
arbitrary was the difference between liberty
and slavery, right and power, constitutional
and unconstitutional.”**> And law stood as a
bulwark against mere arbitrary dictate. “For
most of history English law was not com-
mand, but the opposite of command. Law,
at least constitutional law, blunted the force
of command.”®* As Jared Elliot put it in
1785, “Arbitrary, Despotick Government, is,
When this Sovereign Power is directed by the
Passions, Ignorance, & Lust of them that
Rule. And a Legal Government, is, When
this Arbitrary & Sovereign Power puts it
self under Restraints, and lays it self under
Limitations.”*> And to restore government to
“legal government,” lawyers and politicians
in the seventeenth and eighteenth centuries
would commonly look to the ancient past and
invoke the norms of the ancient constitution,
whose immemorial restraints upon the King
had been essential to English liberty.

In much the same way, Justices of the
United States Supreme Court have turned
again and again to Magna Carta as an aid
in understanding the limits of government
and the necessity of restraint upon arbitrary
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power. Though used to buttress many differ-
ent kinds of legal claims, as we have already
seen, Magna Carta has signified above all the
importance of substituting law for mere
choice and procedure for mere fiat in
protecting the freedom of the individual
against the power of government. Although
not a Supreme Court Justice himself, Daniel
Webster may have captured this fundamental
dimension of Magna Carta best when he
stood before the Court in March 1818 and
argued Dartmouth College v. Woodward.
Citing Magna Carta, Webster highlighted its
“law of the land” provision and observed,
quoting Blackstone, that “law is a rule; not a
transient sudden order from a superior, to or
concerning a particular person; but something
permanent, uniform, and universal.”*® Going
on to gloss Magna Carta further, he added in
his own voice, “By the law of the land, is most
clearly intended, the general law; a law,
which hears before it condemns; which
proceeds upon inquiry, and renders judgment
only after trial. The meaning is, that every
citizen shall hold his life, liberty, property and
immunities, under the protection of the
general rules which govern society.”’ For
an act of the legislature to be truly lawful, he
said, and not just a mere enactment or decree,
it had to have this quality of generality. As he
put it, “Everything which may pass under
the form of an enactment, is not, therefore, to
be considered the law of the land.”*®

Numerous Justices in the nineteenth
century echoed Webster and pointed out the
ways in which Magna Carta highlights the
fundamental dividing line between lawful
government and the arbitrary command of the
sovereign. In 1878, Justice Stephen Field said
that Magna Carta indicated that, even in
wartime, in wartime, government still needed
to proceed according to law and not mere fiat.
“Our system of civil polity is not such a
rickety and ill-jointed structure, that when
one part is disturbed the whole is thrown into
confusion and jostled to its foundation.”*’
Field added that the words
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due process of law . . . as is known to
every one, were originally used to
express what was meant by the terms
“the law of the land” in Magna
Charta, and had become synonymous
with them. They were intended, as
said by this court, “to secure the
individual from the arbitrary exercise
of the powers of government...”
They were designed to prevent the
government from depriving any
individual of his rights except by
due course of legal proceedings,
according to those rules and princi-
ples established in our systems of
jurisprudence for the protection and
enforcement of the rights of all

persons.30

And, in his 1884 dissent in Hurtado v.
California, Justice John Marshall Harlan
favorably quoted Justice Story’s gloss on
Magna Carta and its guarantee of some kind
of trial, observing that “When our more
immediate ancestors . . . removed to America,
they brought this privilege with them as their
birthright and inheritance, as a part of that
admirable common law which had fenced
round and interposed barriers on every side
against the approaches of arbitrary power.”!
Against what he called “new and arbitrary
methods of trial, by justices of the peace,
commissioners of the revenue, and courts of
conscience,”*? stood the right to a proper jury
trial anchored in Magna Carta and the
common law. Honoring that right, he con-
ceded, was less efficient than some alter-
natives. But “however convenient these may
appear at first, (as doubtless all arbitrary
powers, well executed, are the most conve-
nient,) yet let it be again remembered that
delays and little inconveniences in the forms
of justice are the price that all free nations
must pay for their liberty in more substantial
matters . . .

Throughout the twentieth century, Jus-
tices continued to emphasize Magna Carta’s

JOURNAL OF SUPREME COURT HISTORY

special, almost talismanic, relevance for the
choice between the “rule of law” and the “rule
of men” in much the same way as had Justices
in the nineteenth. Writing in 1940 for a
unanimous court in Chambers v. Florida, the
first case argued by Thurgood Marshall, in
which approximately thirty African-Ameri-
cans were summarily arrested without war-
rant and detained and questioned repeatedly
on the fourth floor of a jail for an entire week
until their confessions were wrung from
them, Justice Black cited Magna Carta as
an ancient source for the legal requirement
that criminal process must be conducted
according to general laws and public pro-
ceedings applicable and accessible to all.>*

From the popular hatred and abhor-
rence of illegal confinement, torture
and extortion of confessions of
violations of the “law of the land”
evolved the fundamental idea that
no man’s life, liberty or property be
forfeited as criminal punishment for
violation of that law until there had
been a charge fairly made and fairly
tried in a public tribunal free of
prejudice, passion, excitement and
tyrannical power.>

Black added that the rule that govern-
ment must proceed according to law, and not
arbitrary decree, was especially helpful to the
vulnerable. “[T]hey who have suffered most
from secret and dictatorial proceedings have
almost always been the poor, the ignorant,
the numerically weak, the friendless, and the
powerless.”*° In his 1965 dissenting opinion
in Republic Steel v. Maddox, Black echoed
these views, noting that

At least since Magna Carta people
have desired to have a system of
courts with set rules of procedure of
their own and with certain institu-
tional assurances of fair and unbi-
ased resolution of controversies. It
was in Magna Carta...that there
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originally was expressed in the
English-speaking world a deep de-
sire of people to be able to settle
differences according to standard,
well-known procedures in courts
presided over by independent judges
with jurors taken from the public.’’

Although he disagreed sharply with
Black on many points over his career,
Justice Felix Frankfurter perceived a similar
connection between the freedom of the
individual and legal process symbolized in
Magna Carta when he observed just five
years later in Malinsky v. New York, “The
safeguards of ‘due process of law’ and ‘the
equal protection of the laws’ summarize the
history of freedom of English-speaking
peoples running back to Magna Carta and
reflected in the constitutional development
of our people. The history of American
freedom is, in no small measure, the history
of procedure.”®

And, in perhaps one of the most famous
articulations of the theory of “substantive
due process,” John M. Harlan argued for an
even deeper connection between Magna
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Carta and the opposition to arbitrary rule
in his 1961 dissent in Poe v. Ullman. “The
guaranties of due process, though having
their roots in Magna Carta’s ‘per legem
terrae’ and considered as procedural safe-
guards ‘against executive usurpation and
tyranny,” have in this country ‘become
bulwarks also against arbitrary legisla-
tion.”? Thus the liberty protected under
the Due Process Clause, at least in the
United States, “is not a series of isolated
points pricked out in terms of the taking of
property; the freedom of speech, press, and
religion; the right to keep and bear arms; the
freedom from unreasonable searches and
seizures; and so on. It is a rational
continuum which, broadly speaking, in-
cludes a freedom from all substantial
arbitrary impositions and purposeless
restraints.”*

Whether in the context of substantive
economic due process, criminal due process,
or substantive due process, from the nine-
teenth to the twenty-first centuries, Magna
Carta has again and again “walked abroad”
under different guises but almost always in
the end as a source for constraining arbitrary

410—OPINION

6 DUNCAN v. LOUISIANA.

The history of trial by jury in criminal cases has been

frequently told.*

It is sufficient for present purposes

to say that by the time our Constitution was written,
jury trial in criminal cases had been in existence in
England for several centuries and carrnied impressive

credentials traced by many to Magna Carta.

Its

preservation and proper operation as a protection against
arbitrary rule were among the major objectives of the
revolutionary settlement which was expressed in the

Declaration and Bill of Rizghts of 16S9.

In the 1Sth

century Blackstone could write:

In his 1968 opinion for the Court in Duncan v. Louisiana, in which the right to trial by jury in criminal cases was
finally incorporated against the state governments, Justice Byron R. White referenced the Magna Carta.
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government power within the limits of
some kind of formal legal process. And
just as the “ancient constitution” operated in
seventeenth- and eighteenth-century Eng-
land almost exclusively as a check upon
state power, made more authoritative by its
seemingly timeless, immemorial antiquity,
so also has Magna Carta served as a check
upon government power in the United States
in part by virtue of its historic vintage. As
Reid described the uses of the ancient
constitution,

the most potent forensic attribute of
ancient constitutionalism was its
timelessness. ... The constitutional
values were values familiar to us,
true enough, “rights,” “popular,”
“freedom,” and the like. But the
operative words were eighteenth-
century, ancient-constitution words,
“restore,” “original purity,” and
“preserve.” They were not the words
of the nineteenth-century constitu-
tion of command: “reform,”
“change,” or “decree.”*'

Likewise, a familiar and common feature
ofjudicial citation to Magna Carta throughout
Supreme Court history has been to establish
the dignity and meaning of an individual
right by locating it first in the text of the
Constitution and then tracing its lineage all
the way back to the time of the Great Charter.
There is perhaps no clearer example of this
mode of analysis than in Justice Byron R.
White’s 1968 opinion for the Court in
Duncan v. Louisiana, in which the right to
trial by jury in criminal cases was finally
incorporated against the state governments.

The history of trial by jury in
criminal cases has been frequently
told. It is sufficient for present
purposes to say that by the time our
Constitution was written, jury trial
in criminal cases had been in
existence in England for several
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centuries and carried impressive
credentials traced by many to
Magna Carta. Its preservation and
proper operation as a protection
against arbitrary rule were among
the major objectives of the revolu-
tionary settlement which was ex-
pressed in the Declaration and Bill
of Rights of 1689....Those who
wrote our constitutions knew from
history and experience that it was
necessary to protect against un-
founded criminal charges brought
to eliminate enemies and against
judges too responsive to the voice
of higher authority.*

Once again, the theme of “arbitrary rule”
and its antithesis in Magna Carta is expressed,
but that anti-arbitrary norm is anchored not
just in freestanding philosophical inquiry, but
in history and the “impressive credentials”
that the jury trial enjoys dating all the way
back to the early Middle Ages.

Whether it was the jury trial, habeas
corpus, the right to a local and speedy trial,
the Due Process Clause, the prohibition on
taking property without just compensation, or
the prohibition on excessive fines and cruel
and unusual punishment, Supreme Court
Justices, like the ancient constitutionalists
before them, have frequently looked back to
the ancient history of these rights, even
prior to their adoption in the Constitution,
to establish their vintage and pedigree.
This was done at least in part to establish
the meaning of those phrases as they were
originally understood at the time of the
creation of the Constitution.

Justice Henry B. Brown summarized this
methodology in 1895 in Mattox v. U.S. when
he wrote, “We are bound to interpret the
constitution in the light of the law as it existed
at the time it was adopted, not as reaching out
for new guaranties of the rights of the citizen,
but as securing to every individual such as he
already possessed as a British subject—such
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as his ancestors had inherited and defended
since the days of Magna Charta.”** What the
British citizen possessed under Magna Carta
was, at least in many cases, what an American
citizen possessed under a similar provision in
the U.S. Constitution.

And the language of “possession” and
“inheritance” was common. Joseph Story put
it nicely when, speaking of the jury trial, he
said, “when our more immediate ancestors
removed to America, they brought this great
privilege with them, as their birthright and
inheritance, as a part of that admirable
common law which had fenced round and
interposed barriers on every side against the
approaches of arbitrary power.”** Far from
being a merely antiquarian inquiry, therefore,
what was at stake in going back this far into
the mists of time was nothing less than
determining the legal “birthright” and “inher-
itance” of American citizens to non-arbitrary
government under the Constitution.

And the historic inquiry was an ongo-
ing, dynamic one, in which new cases
and controversies sparked new discoveries
regarding that inheritance. Justice Stanley
Matthews perhaps captured this pliable,
adaptive, ever-novel quality of Magna Carta
best in his opinion for the Court in Hurtado
v. California.

This flexibility and capacity for
growth and adaptation is the pecu-
liar boast and excellence of the
common law. Sir James Mackintosh
ascribes this principle of develop-
ment to Magna Charta itself. To use
his own language: “It was a peculiar
advantage that the consequences of
its principles were, if we may so
speak, only discovered slowly and
gradually. It gave out on each
occasion only so much of the spirit
of liberty and reformation as the
circumstances of succeeding gener-
ations required, and as their charac-
ter would safely bear; for almost five
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centuries it was appealed to as the
decisive authority on behalf of the
people, though commonly so far
only as the necessities of each case
demanded.”*

The most common use of Magna Carta
by Justices on the Supreme Court has been, in
the style of the ancient constitutionalists
before them, to check the exercise of arbitrary
power with historic claims to various forms of
“timeless” legal procedure that Americans
possessed under the Constitution and ulti-
mately as a matter of inheritance from the
common law and the Great Charter. Describ-
ing the forensic techniques of the ancient
constitutionalists in England, John Marshall
Harlan, quoting the late nineteenth-century
scholar of the jury John Profatt, managed to
capture not only the dynamic of these
seventeenth- and eighteenth-century lawyers,
but nineteenth-, twentieth-, and twenty-first-
century Supreme Court Justices as well when
he wrote,

During long centuries, when popular
rights were overborne by preroga-
despotism, those who
claimed and were denied the right
to such a trial founded their demand
on the guaranty of the Great Charter,
and solemnly protested against its
violation when the privilege was
denied them; and whenever an
invasion or violation of individual
rights was threatened, the security
afforded by this guaranty was relied
on as an effectual safeguard either to
repel the attack or nullify its effect.*

tive or

Whenever the mere choice or prerogative
of'the sovereign, unlimited by law, threatened
“popular rights,” the Great Charter was
available to ancient constitutionalists and
Supreme Court Justices alike as a ballast
against arbitrary government. Though Magna
Carta took on many different shapes and sizes
in late medieval and early modern England
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and America, and in the pages of the U.S.
Reports from the nineteenth through the
twenty-first centuries, this underlying theme
of restraint upon the willfulness of the
sovereign appears to have been a central
connecting link across the centuries.

4. Magna Carta: The Zelig of Great
Dissents

Magna Carta has thus frequently been
used as a check upon arbitrary power by
helping to illustrate the ancient meaning of the
rule of law and the original meaning of various
liberty-enhancing, power-constraining provi-
sions in the Constitution itself. But Magna
Carta has not only been used to check state
power. It has also frequently been used in
various dissenting opinions as a counterweight
to some of the Supreme Court’s more
notorious decisions. Charles Evans Hughes
once observed that “a dissent in a court of
last resort is an appeal to the intelligence of a
future day, when a later decision may
possibly correct the error into which the
dissenting judge believes the court to have
been betrayed.” It is therefore interesting to
observe that, in a handful of the more
particularly egregious cases throughout
Supreme Court history, those that have blessed
significant contractions of personal liberty or
dubious expansions of government power and
landed on many scholars’ lists of the “anti-
canonical” cases*® that have long troubled
observers of the Court, the Justices who have
written in dissent from their brethren have
often turned to Magna Carta. Almost as if
the errors of the Court were so fundamental
that correcting them required a fundamental
reorientation back to constitutional first prin-
ciples, these dissenting Justices have looked
back to the Great Charter perhaps in the hope
that, by citing these ancient principles, future
jurists, if not their current colleagues, might be
awakened from their slumbers to the deep
damage done by the Court.
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First on nearly every scholar’s list of the
most egregious decisions in Supreme Court
history is Chief Justice Taney’s opinion in
Dred Scott v. Sandford, in which Taney held
that the prohibition of slavery into the
territories deprived slaveholders of their Fifth
Amendment right to due process. In his
justly-celebrated dissent from that opinion,
Justice Benjamin R. Curtis found in Magna
Carta an obvious parry to Taney’s claim
about the meaning of due process. If the
prohibition of slavery in the territories
violated the due process of slaveholders,
why hadn’t anyone pointed that out in 1787,
when the Confederation Congress first
did this in the Northwest Ordinance?
“Due process of law,” Curtis pointed out,
descended directly from Magna Carta and was
incorporated into every state’s constitution at
the time of the Northwest Ordinance. And yet
no one in 1787, not even a slaveholder,
had raised this objection at the time. “I think
I may at least say, if the Congress did then
violate Magna Charta by the ordinance, no
one discovered that violation.”* Taney’s
interpretation of what “due process” meant
under the Fifth Amendment, in other words,
conflicted with what every member of the
founding generation understood it to have
meant, as they inherited it from Magna Carta,
and placed it into their federal and state
constitutions in the 1770s and 1780s.

Also often ranking high on lists of the
Supreme Court’s infamous decisions was the
1873 decision in the Slaughterhouse Cases.
This ruling effectively eviscerated the Priv-
ileges or Immunities Clause of the Fourteenth
Amendment, holding that it did not protect a
robust collection of fundamental rights
“which belong, of right, to the citizens of
all free governments™° but rather only a
small and relatively insignificant collection of
rights of national citizenship, such as the right
to travel to the seat of government. Here too,
the dissenters found in Magna Carta a helpful
counter. For Justice Joseph P. Bradley,
Magna Carta stood for the proposition that



MAGNA CARTA IN SUPREME COURT HISTORY

oo s ot 83

%.ﬁwt._u,m,.«mmu,nmm“nm |
‘#_ |

(;Pws.wmm Loy J.‘s,,,;_u\ ”ﬁ.xf.:

227

> _ |

e ~fre—ROE- 81,

KO 150 38

ENEN -f:u-,‘ R Py

&w—-§“}ﬂl~ﬂf~r~ .....;.nx-¢= Ju~f-‘~~hjf-~*+k-¢1m*ﬁb$ w...a.....ﬂ.f...... |

LY

s iR ai.m \"" ';"‘
u»,?&f:.a;. ’&_\..5

,:.’:1";;. uf'f_ E.;‘iid;&.

e ST
S ;51‘4‘1':‘3"""'!""
v

¢

TRy 7
;‘_ J:..M r%m:qgr.- .'z.

7] Saee o DL e _r.m.c,..,.,e.
LaEne «Eﬁf‘&*&:&t‘,‘ﬁ%‘".
| £

) . oo
’ﬁ"""“c"‘""'"‘%"; o egis

g‘*’“b&“ e o
AP

geYy i
ulf{i}:
S S
o,

Eorcad
ml’-

This copy of Magna Carta, 1297, is on display in the David M. Rubenstein Gallery at the National Archives.

citizens of any and all states, whether in one
of the individual states of the Union, or as
citizens of the federal government, were
endowed with certain fundamental rights.
Fundamental rights were not just limitations
upon local or state governments. They
attached wherever government, of whatever

size or description, attempted to regulate the
conduct of its citizens. As Bradley put it, “In
this free country, the people of which
inherited certain traditionary rights and
privileges from their ancestors, citizenship
means something. ... And these privileges
and immunities attach as well to citizenship
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of the United States as to citizenship of the
States.”! To assert otherwise, he said, as the
Court had done, was “to evince a very narrow
and insufficient understanding of constitu-
tional history” of which Magna Carta and the
“traditionary rights” of Englishmen “wrested
from English sovereigns” at various points
played a central role regarding the rights and
meaning of citizenship.

The rights of non-citizens were the
subject of spirited disagreement twenty
years later in the 1893 Chinese Exclusion
Case (Fong Yue Ting v. U.S.), where again
Magna Carta played a role. In that case, the
Court held that Chinese laborers who had
already resided for a year with the consent
of the United States could be subject to
arrest and deportation if they did not have a
certificate and could not produce “at least
one credible white witness” on their behalf.
Justice Stephen Field, writing in dissent,
objected:

T utterly dissent from, and reject, the
doctrine expressed in the opinion of
the majority, that “congress,” under
the power to exclude or expel aliens,
might have directed any Chinese
laborer found in the United States
without a certificate of residence to
be removed out of the country by
executive officers, without judicial
trial or examination. ..

According to this theory, congress
might have ordered executive offi-
cers to take the Chinese laborers to
the ocean, and put them into a boat,
and set them adrift, or to take them to
the borders of Mexico, and turn
them loose there, and in both cases
without any means of
support....I utterly repudiate all
such notions, and reply that brutal-
ity, inhumanity, and cruelty cannot
be made elements in any procedure
for the enforcement of the laws of
the United States.>>
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The Court’s majority based its ruling
upon the “accepted maxim of international
law” that every sovereign nation had an
unlimited power to control its borders.>?
Writing in dissent, Justice Field questioned
whether that power was quite so unlimited,
especially as applied to individuals already
admitted into the country. And he cited
Magna Carta for the proposition that even
in the treatment of foreigners, the wielding of
sovereign power had at least some outermost
limits. Specifically, “deportation from the
realm has not been exercised in England since
Magna Charta, except in punishment for
crime, or as a measure in view of existing or
anticipated hostilities.”>* Congress had con-
siderable powers in this area to be sure, but
Magna Carta, and English practice under it,
suggested that even here s