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Chief Justice Earl Warren and the Warren Commission

Chief Justice John G. Roberts, Jr. hosted the 22" National
Heritage Lecture on May 22, 2014. The subject for the
evening was the role of Chief Justice Warren and his extra-
judicial assignment as Chair of the Warren Commission,
created to investigate the assassination of President John
F. Kennedy. The Chief
Justice introduced award-
winning  author  James
Swanson whose lecture was
an outgrowth of his most
recent book, End of Days:
The Assassination of John
F. Kennedy. The Heritage
Lectures are presented by
the Society in partnership
with the U.S. Capitol
Historical Society and the
White House Historical
Association. Programs are
presented annually with the
host institution planning a
program every three years.

Before introducing Mr.
Swanson, the Chief Justice
gave a brief historical
overview of extra-judicial
assignments undertaken
by Justices of the Supreme
Court in recent years. While such assignments were common
in the early years of the Court’s history, they became much
less frequent in the twentieth century. Examples of some past
assignments included Chief Justice Melville Fuller’s work
as a boundary arbitrator in a dispute between Venezuela
and British Guyana. Chief Justice Roberts commented that
“President William Howard Taft was of two minds about
judges performing extra-judicial assignments, depending on
where he sat at the time.” As President, he tapped Associate
Justice Charles Evans Hughes to sit on a commission to

Chief Justice John G. Roberts, Jr. introduced noted author
James Swanson (right) who spoke about Earl Warren and his
role on the Warren Commission. rroto by Steve Petteway

determine the rates for 2" class postage. But when he became
the Chief Justice, the former-President adopted a ban on those
kinds of assignments. That has been the policy for members
of the Court since Taft’s time with only a few exceptions, two
of which are quite notable: the service of Robert H. Jackson
as Chief Prosecutor for the
Nazi War Criminal trials
in Nuremberg, and Chief
Justice Earl Warren’s service
on the Warren Commission.
Jackson’s service met with
a great deal of criticism
including some from his
fellow Justices on the
Supreme Court who thought
his service was disruptive to
the work of the Court and
ill-advised, and created the
potential for an even split in
decisions on cases heard in
his absence.

Following his historical
observations, Chief Justice
Roberts commented that
popular author and historian
James Swanson was present
“to tell us more about Earl
Warren and his service on
the Commission.” Mr. Swanson earned a law degree from
the University of California Los Angeles, and served as
a law clerk to Judge Douglas Ginsburg of the U.S. Court
of Appeals for the District of Columbia Circuit. He is the
author of Manhunt: Search for Lincoln’s Killer which is
currently being adapted as a television mini-series. His most
recent book is End of Days: The Assassination of John F.
Kennedy, on which this talk was based.

Mr. Swanson set the stage for his talk: “It was Nov. 22,

Continued on Page 3



A Letter from the President

The Society hasthorough-
ly redesigned its website,
www.supremecourthistory.org,
and it is worth a quick click
or two. The site was updated
and redesigned under the
leadership of Publications
Director Clare Cushman
and Director of Information
Technology Sean Burchett.
Content and pages were
moved out of the previous
template to a new hosting
platform and template.
We now have a site that is easier to navigate and use, that
increases the variety and quantity of data available to visitors
and that enhances the overall appearance.

A partial list of content currently available on the site:

o 28 years’ worth of past issues of the Journal of
Supreme Court History and its predecessor, the
Yearbook of the Supreme Court Historical Soci-
ety — from 1976 through 2003. (There may be a
few stray volumes in this series that are missing, but
they will be online soon).

e A complete index of the Journal thanks to the
efforts of Society member Joel Fishman.

o Past issues of the Quarterly since 2010

e A search engine allowing the user to identify ma-
terials on the site from a variety of sources. (e.g., a
search for Salmon P. Chase will capture articles that
have been published in the Journal or Yearbook,
the Quarterly, and other sources, including referenc-
es in Trivia Quizzes that appeared in the Quarterly).

e Links to videos of Society programs that have
been recorded by C-Span

e A timeline of Justices and Chief Justices
e Biographical sketches of current Justices

e [Lesson Plans for units on Supreme Court-related
topics prepared by teachers and suitable for use in
the classroom

e Information about the Society, including mem-
bership information

e Gift Shop information about items that can be
purchased through the site

o Information about Society events, both past and
future

e Links to partnership organizations

o Information about how the Society supports aca-
demic research, notably by awarding the Hughes-
Gossett prize, the Hughes-Gossett Student Prize,
and the Griswold Prize for best book on Supreme
Court history.

e A new section on the history of Supreme Court
oral advocacy has been added.

We are continuing to enhance the site, adding new material
frequently. A series of video interviews with scholars
participating in the Society’s lecture series, and interviews
with authors of current books about the Court, will be posted
to provide the opportunity to hear the scholars talk about
their areas of expertise.

We hope the new website will be a great asset to scholars
and students. We welcome your comments and suggestions
as you view the new site.

We are hosting a number of outstanding programs this
autumn. (Several of these events may have taken place by
the time you read this, yet another good reason to check the
website frequently so that you can avoid missing any.) The
second New York Gala was held on October 28, 2014, with
rare copies of pre-adoption versions of the Bill of Rights
on display, thanks to Society Vice President and collector
extraordinaire Dorothy Goldman. At the Gala, Katherine
L. Adams of Honeywell and Ivan Fong of 3M Corporation
accepted the Society’s Amicus Curiae Award. The Gala is
the Society’s only fund raising event and provides critical
financial support for our programs and activities. Let me
thank in advance those who have supported the event for
their generosity.

The last lecture in the Leon Silverman Lecture Series
on the “Civil War and the Supreme Court Revisited,” will
be delivered on November 13th. The final program of the
calendar year, on December 5, 2014, will commemorate
the 150" Anniversary of the Appointment of Chief Justice
Salmon P. Chase.

All of these accomplishments are achieved only
because of the support and assistance of Society members,
organizations and foundations interested in exploring and
preserving the heritage and history of the Supreme Court
of the United States. We are grateful for your continuing
support and assistance, without which this important work
would not be possible.
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1963 — do you remember? On a brilliant fall day in Dallas,
Texas, the President was assassinated. It is hard to believe it
happened 50 years ago—we mourn him still.” Mr. Swanson
then outlined three goals for his presentation:
1. to establish what happened the day of the assas-
sination;
2. to define the Warren commission-what it was;
how it was established, why it was established and
what it did; and

3. the legacy of the commission today.

The President’s final day was the second of a two-day
swing through Texas to get a head start on his Presidential
reelection campaign. His wife Jacqueline agreed to
accompany him although she had not campaigned since his
first presidential campaign. The trip came only 2 months
after the death of their infant son, Patrick, and shortly after
their 10" wedding anniversary.

On the day of his arrival in Texas, the Dallas Morning
News carried a full-page advertisement welcoming President
Kennedy to Dallas. What appeared at first to be a statement
of support was bordered in black like a death notice. Rather
than a tribute, it was, in fact, a long list of complaints
accusing him of being a communist, among other things.
Also, on the night before his arrival in Dallas several
thousand handbills, “Wanted for Treason” in the style of an
Old West reward poster with the President’s image, were
printed and distributed.

The President’s party was met by a large number of
reporters and photographers. The reporters were enchanted
with Jackie Kennedy’s striking appearance in a bright pink
suit, with a bouquet of red roses, an image that would become
one the Nation would long remember. The motorcade
travelled a slow route to the Trade Mart where the President
would speak. With only a few minutes remaining, tragedy
struck. Three shots were fired, with the second and third shots
striking the President. He was pronounced dead shortly after
his arrival at Parkland Memorial Hospitall. Within a few
hours, the Dallas police had arrested Lee Harvey Oswald.

Thus began a four day nightmare for Mrs. Kennedy and
the Nation. Covered in his blood for hours, she refused to
leave her husband, accompanying him to the hospital and
then she stayed with the body on the plane to Bethesda and
back to the White House. She personally selected his coffin,
and the grave site at Arlington Cemetery, and stood beside
the bier as he lay in state at the Capitol Building. The day of
the funeral and interment was also her son John’s 3 birthday.

Chief Justice Warren was devastated by the events. He had
great affection for the President and had seen the Kennedys
at a large White House reception for the federal judiciary
less than two days prior to the assassination. He stood vigil
at Andrews Air Force Base with other government leaders
awaiting the return of the plane carrying the President’s

body. Like millions of other Americans, he watched
television reports which repeated various conspiracy
theories that sought to provide a reason for the assassination.
Oswald’s murder at the hands of Jack Ruby in the basement
of the Dallas Police Station appeared on live television and
further shook the Nation. This second death only fueled the
conspiracy theories. These theories included: Kennedy had
been killed by the Russians; he had been murdered by the
Mafia; he had been murdered by the Cubans.

In response to the turmoil and rumors, President
Lyndon Johnson decided to create a central, independent
investigation. At the time of President Kennedy’s murder,
the assassination of a president was not a federal crime.
This meant that the investigation fell to the Texas police and
was outside the jurisdiction of the FBI, the Secret Service
or the CIA. Johnson felt that the American people would
only be satisfied with an investigation national in scope. He
determined to set up a panel of distinguished Americans to
conduct a comprehensive and independent review. From the
outset, LBJ wanted the Chief Justice to chair the Commission.
He selected Warren because he was a larger-than-life public
figure; he had been a prosecutor, the Governor of California,
a Vice Presidential candidate in 1948, and had sought the
presidency himself in 1952. He was the Chief Justice of the
United States and had a reputation for being incorruptible,
fair, decent and honest. Many Americans objected to the
decision in Brown v. The Board of Education and thought he
was too liberal in his viewpoints, but on the whole, he was
well respected.

One week after the assassination President Johnson sent
representatives to meet with the Chief Justice in his office
to proffer the invitation. They told Warren that the President
wanted him to serve as the Chair of the Commission to lend
it weight and credibility. The Chief Justice wholeheartedly
endorsed the idea of a Commission, but then listed the reasons
why he should not serve. Warren stated that it was not the
role of a Justice to investigate crimes and murders and this
was the crime of the century. Extra-judicial appointments had
proven to be a bad thing and serving on such a Commission
was not in the spirit of the separation of powers. Litigation
might arise that would end up in the Supreme Court and
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(Left to right) President Kennedy and First Lady Jackie Ken-
nedy were photographed with Chief Justice Earl Warren and
his wife Nina Warren at a White House reception.

he would have to recuse himself. Further, there were no
precedents for such a Commission. On a personal level he
was not sure he could disenthrall himself from his love for
JFK to act objectively. What would he do if the interests
of the Commission came into direct conflict with those of
the Kennedy Family? Finally, the Court was already in the
opening weeks of a very difficult and challenging Term. The
usual business of the Court, along with the duties he fulfilled
as Chief Justice, demanded all his time. In conclusion, he
emphatically stated that he would not serve and considered
the matter to be closed.

Warren had not taken into account the “LBJ treatment.”
LBJ loved bending people to his viewpoint, and was very
skillful at doing so. A short time after the conference, the
Chief Justice was summoned to an urgent meeting in the
Oval Office where the President convinced him that he
would be providing a great public service by accepting the
appointment. Warren capitulated.

The President appointed seven Commissioners in total.
Members of the Commission included two U.S. Senators,
the House Majority Whip, the House Minority Leader
(future President Gerald Ford), the former President of
the World Bank and the former director of the Central
Intelligence Agency. Neither Warren nor any of the other
six commissioners planned to work on the Commission full-
time. The Chief Justice determined not to take a leave of
absence and to maintain his judicial schedule and all of his
other activities. With the exception of Goldberg, Warren’s
colleagues on the bench were disappointed he had accepted
the assignment, and some expressed frustration. The Chief

Justice assured them he would not leave them in the lurch
and would fulfill all his regular duties on the Court. He
would carry his weight. He would work longer hours and
do both jobs.

Originally, the Commissioners thought that they would
only evaluate evidence, not gather it. But that changed as
it became clear that both the FBI and the Secret Service
had competing interests and provided varying information.
While neither agency had jurisdiction in the matter, they
each thought it should fall within their purview. The Secret
Service was eager to justify its performance on the day of
the assassination. At length, the Commissioners determined
that they would need to conduct their own research to be
sure it was not tainted by the interests of any branch of the
government.

The Commission deputized J. Lee Rankin, a former
Solicitor General of the United States, to serve as general
counsel. A staff of individuals was hired who were
not current employees of the government to avoid any
appearance of prejudice or influence. The Commission
sought out graduates of major law schools, individuals
associated with prestigious law firms and other highly
qualified candidates. Ultimately the Commission hired
fourteen Assistant Counsel, including William T. Coleman,

Jr., Albert Jenner, Jr. and future-Senator Arlen Specter with
twelve staff members for support. The assistant counsel
and staffers did most of the work in the investigation. They
utilized the assistance of a few dozen lawyers, law clerks and
others, including now-Associate Justice Stephen G. Breyer.
The Commission operated like a law firm with Rankin
acting as the managing partner. There was a clear division of
labor and lawyers were assigned to work in pairs, with each
pair assigned to master one part of the investigation. The
major goals were: to establish the facts of the assassination;
find the facts leading to Oswald as the assassin; to research
Oswald’s life in America; to research Oswald’s foreign
contacts with Russia, Cuba, and Mexico; to investigate the
murder of Oswald by Ruby; to analyze the protection given
the President by the Secret Service and how they performed
on the day of the assassination.
There were several important characteristics of the
Commission staff members.
1. The assistant counsel team members came to
their tasks with independent minds and had not
signed up to ratify a preordained conclusion. Fur-
ther, they chafed at the exercise of outside influence
and pressure to uncover a conspiracy. In addition
to being talented, many were arrogant by their own
admission, and would have basked in the celebrity
status if they had been able to substantiate a con-
spiracy theory, but they were committed to reporting
the facts as they found them, not to finding facts that
would fit a theory.

2. The counsel investigated the case on their own
and learned early on in their work not to trust the



information supplied by the CIA or the FBI as each
group had self-interest for their respective branches.
Both the CIA and the FBI attempted to manipulate
the commission members and withheld information
from them, so the commissioners decided it could
not rubber stamp anything that came from either
agency.

3. The Warren Commission was not a law enforce-
ment agency. It had no prosecutorial authority to act
on any of its findings; it was set up to function only
as a fact-finding body. In pursuit of finding all the
facts, the Commission conducted the most compre-
hensive criminal investigation in American history.
It uncovered exponentially more information than
would have ever been uncovered if Oswald had lived.

4. The greatest challenge faced by the Commission
was the challenge of attempting to prove a negative;
how to prove it was not in fact the product of a con-
spiracy.

One of the tasks of the Commission was to investigate and
assess how the Secret Service had performed that day. This
made the Secret Service agency very defensive and added to
the difficulty of the task.

The directors of the Commission hired an historian from
the Air Force to write the report so that the end product
would not sound like a legal brief. Attorneys working for the
Commission went to all the places associated with the crimes
and reenacted them as far as possible. They tracked down
the most obscure facts including facts about Oswald’s trip to
Mexico, and even conducted interviews with people who sat
near him on the bus trip. They reviewed his medical records
and his radio appearances in New Orleans. They reviewed
photos, false identification cards, and other minutiae. Future
Senator Arlen Specter was credited with conceptualizing the
single bullet theory that explained how one shot could have
hit both the President and Governor Connally. His theory
proved a great breakthrough.

During the entire period the Commission performed its
work it was subject to constant criticism, through books,
television and other sources. The criticism was not limited
to domestic commentaries but also included reports and
commentaries by the foreign press. Throughout the period
the conspiracy theory proponents continued to publicize and
embroider on their theories.

The Committee conducted an exhaustive investigation.
Some statistics reveal that they interviewed 552 people in the
process, including 94 eye-witnesses. 395 depositions were
taken, 61 sworn affidavits, and 3000 exhibits were presented.
The official report was 469 pages in length, with 410 pages
of appendices. In addition, the Commission published 26
volumes as a complete record of the investigation.

The Report was officially presented to the President in
September 1964. The report found that Oswald acted alone.
As rationale for the crime, there was a detailed description
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Chief Justice Earl Warren and the members of the Warren
Commission presented the written report of their work to Pres-
ident Lyndon B. Johnson in September 1964. (L to R) John J.
McCloy, Sen. Richard Russell, Rep. Gerald Ford, Chief Justice
Warren, President Johnson, Allen Dulles, Sen. John Sherman
Cooper and Rep. Hale Boggs.

of Oswald and his history. He was portrayed as a violent,
troubled 24-year old malcontent, an ex-Marine; a defector to
the Soviet Union who could not be happy anywhere. Records
showed that Oswald had purchased both weapons he was
found with at the time of arrest, and both had his fingerprints
on them. As a Marine he had been trained as a crack shot at
long distances. The shot that killed President Kennedy had
been fired from only 100 yards, easily within his range of
expertise.

The Commissioners presented the report to the President
at the White House. When the report was released, it was
deemed to be written in good literary style, and major
magazines and papers commented that it was well done and
convincing. The conclusion was that Oswald had acted alone
in Dallas, and that Ruby had acted alone when he killed
Oswald. The report stopped short of stating there had not
been a conspiracy, instead saying that the Commission could
find no evidence of a conspiracy.

Mr. Swanson then posed the question, “Why then 50 years
later, do people still believe in conspiracy?” He opined that
it was primarily because of ignorance, citing that few have
actually read the report. While many say they believe in a
conspiracy theory, they aren’t sure which one they endorse.
But perhaps it is that many prefer the tantalizing suggestion
of an unsolved mystery. Whatever the reason, Mr. Swanson
said that after conducting his research for the book he was
convinced that the Commission had come to the correct
conclusion and that he was certain that Chief Justice Warren
had been confident in that decision.

To see the lecture in its entirety, go to the Events page of
our website, www.supremecourthistory.org and follow the
C-Span link.

Copies of the book autographed by Mr. Swanson are
available for sale through the Society’s Gift Shop.
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Year.” Packaged 10 per box.
$16.95 Members $13.56

. Wishes for a joyous Holiday and a very Happy New
4

Card 1 Item # 00320-N141 Card 4 Item # 00320-AC15
Card 2 TItem # 00320-N165 Card 5 Item # 00320-NC04
Card 3 Item # 00320-N179 Card 6 Item # 00320-N150

RALPH JONES

GREETING CARDS
Our elegant greeting cards are printed on high-grade stock and
accompanied by premium envelopes. Packaged 12 per box. Cards
read: “Wishing you the happiness and joy of this beautiful holiday
season and throughout the coming year.”
Card A Item # 00280-J9
Card B Item # 00280-C68
$14.95 Members 311.96

2014 SILVER SUPREME COURT BUILDING ORNAMENT

The Supreme Court Historical Society’s 2014 ornament takes a look up the steps of the Court from the front plaza. The three-
dimensional building is silver-plated with white accents. The curved columns beautifully reflect the light. This year’s ornament
compliments the other ornaments in the Supreme Court Historical Society series. This ornament is packaged in a beautiful box,
perfect for gift-giving and years of enjoyment. This is a “Made in the U.S.A.” product.

Item # 04059 $24.95 Members $19.96
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SHOULD CHANGE THE
CONSTITUTION

By JouN PAUL STEVENS
By the time of his retirement,
Justice Stevens had become the
second longest serving Justice
in the history of the Supreme
Court. This text is an absolutely
unprecedented call to arms,
detailing six specific ways in
which the Constitution should be
amended in order to protect our
democracy and the safety and
wellbeing of American citizens.
Item # 113343
$23.00  Members 318.40

MY GRANDFATHER’S SON: A MEMOIR
By CLARENCE

THOMAS
Justice Thomas’s
memoir relates his
rise from poverty to
the elite circles of
Washington as a justice
of the U.S. Supreme
Court, with a particular
focus on the events
that surrounded his
confirmation hearings.
Item # 111965
$15.95

Members $12.76
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COURTWATCHERS

By CLARE CUSHMAN
In the first Supreme Court history
told primarily through eyewitness
accounts from Court insiders,
Clare Cushman provides us with a
behind-the-scenes look at the people,
practices, and traditions that have
shaped an American institution for
more than two hundred years. Each
chapter covers one general thematic
topic and weaves a narrative from
memoirs, letters, diaries, and
newspaper accounts by the Justices,

their spouses and children, Court
reporters, clerks, oral advocates, Court staff, journalists, and
other eyewitnesses. This entertaining and enlightening tour of the
Supreme Court’s colorful personalities and inner workings will be
of interest to all readers of American political and legal history.

Item # 113093  $39.95

FDR AND CHIEF JUSTICE

HUGHES

By JamEs F. SiMonN
President Roosevelt and Chief
Justice Hughes’s fight over the New
Deal was the most critical struggle
between an American president and a
chief justice in the twentieth century.

Item # 113241
$28.00 Members $22.40

Members $31.96
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MRS. DRED SCOTT: A LIFE

ON SLAVERY’S

FRONTIER

By LEA VANDERVELDE
More than a biography, the
book is a deep social history
that freshly illuminates
some of the major issues
confronting antebellum
America, including the
status of women, slaves,
Free Blacks, and Native
Americans.

Item # 113362
| $2695  Members $21.56
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ROOT AND BRANCH: CHARLES
HAMILTON HOUSTON, THURGOOD
MARSHALL,AND
THE STRUGGLE
TO END
SEGREGATION
By RawN JAMES, JR.
The riveting story of the
two crusading lawyers who
led the legal battle to end
segregation, one case and
one courtroom at a time.
Item# 111769
$28.00 Members $22.40

RO
RRANCH

PARRRRAE WEEpR L. anp e
PVRRERAN IF PR RIRAPRETIAE




SIGNED BY AUTHOR

AVAILABLE IN LIMITED QUANTITIES

MY BELOVED WORLD i

By SoNiA SoroMAYOR ""-u 11 i;'[
The first Hispanic and third woman
appointed to the United States
Supreme Court, Sonia Sotomayor
has become an instant American
icon. Now, with a candor and
intimacy never undertaken by a
sitting Justice, she recounts her life
from a Bronx housing project to the
federal bench, a journey that offers
an inspiring testament to her own
extraordinary determination and the

OUT OF ORDER: STORIES FROM THE
HISTORY OF THE SUPREME COURT

By SANDRA DAy O’ConNOR
Out of Order sheds light on the centuries of change and
upheaval that transformed
the Supreme Court from its
uncertain beginnings into ( }l | I
the remarkable institution
that thrives and endures 0 | { ] I.-.'- l P I..
today. From the early days of i
circuit-riding, when justices
who also served as trial

power of believing in oneself.
Item # 113151  $27.95 Members $22.36
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judges traveled thousands of
miles per year on horseback
to hear cases, to the

-~  ark R. Killenbeck M’CULLOCH V. changes in civil rights Sandra | J'CU."
1 ) MARYLAND: SECURING ushered in by Earl Warren O Connaor
A[ Cltllo Ch’ A NATION and Thurgood Marshall; !

from foundational

decisions such as Marbury v.

Madison to modern-day cases such as Hamdi v. Rumsfeld,
Justice O’Connor weaves together stories and lessons from
the history of the Court, charting turning points and pivotal
moments that have helped define our nation’s progress
Item # 113210 $26.00 Members $20.80
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Securing a Nation

By MRk R. KILLENBECK
Federalism—including its
meanings and limits—remains one
of the most contested principles
in constitutional law. To fully
understand its importance, we must
turn to a landmark decision nearly
two centuries old. M’Culloch
v. Maryland (1819) is widely
regarded as the Supreme Court’s

most important and influential MAKING OUR
decision-one that essentially defined T e DEMOCRACY
the nature and scope of federal authority and its relationship T S WORK: A JUDGE’S
to the states. STEPHEN VIEW
Item # 113129 $16.95 Members $13.56 BREYER
By STEPHEN BREYER
Charged with the
responsibility of interpreting
READING LAW: THE ™ the Constitution, the Supreme
INTERPRETATION OF WAKINE DR Court has the awesome
LEGAL TEXTS DEMOCRALY WORK power to strike down laws
BY ANTONIN SCALIA AND BRYAN A sUDGE's VIEW enaggliby.ougplected
j - representatives. Why does

the public accept the Court’s

decisions as legitimate and

follow them, even when
those decisions are highly unpopular? What must the
Court do to maintain the public’s faith? How can it help
make our democracy work? In this groundbreaking book,
These questions and more are tackled, offering an original
approach to interpreting the Constitution that judges,
lawyers, and scholars will look to for many years to come.
Item #112971  $26.95 Members 321.56

All the most important principles

of constitutional, statutory, and
contractual interpretation are
systematically explained in an

engaging and informative style-
including several hundred illustrations
from actual cases. Never before has legal
interpretation been so fascinatingly explained.
Item # 112783  $49.95 Members $39.96




SUPREME COURT BUILDING MODEL
This incredibly detailed model of the Supreme Court
building is made of sculpted clay. It measures 18”x8”x6”.
Item # 7880 $595.00 Members $476.00

2015 POCKET CALENDAR
This week-at-a-glance calendar is
embossed with the “Seal of

the Supreme Court

of the United States”.

Small enough to carry

with you anywhere.

Item #0100 $4.95

Members $3.96

ANTIQUE BRONZE
SCALES OF JUSTICE

These classic Scales of Justice
are antique bronze finished and
stand approximately 22 tall.
Item # 03705

$125.00  Members $100.00

SEAL OF THE SUPREME COURT
OF THE UNITED STATES KNIT
THROW

What a beautiful accent for any décor! This
100% acrylic throw is knitted with seven vibrant

LADY JUSTICE
WORLD TRIO

These three Ladies of Justice
are seated on a 7” round green
marble base. They balance a
4” diameter crystal globe on
their heads. Measuring 11”
total height, this is a perfect
centerpiece that everyone will
notice.

Item # 9099

$295.00  Members $236.00

CHEF

SUPREME
Chef Supreme
is more than just
another cookbook,
it is a tribute. Full
of recipes, photos
and fond tales,
this cookbook
was created by
the Spouses of
the Justices of the
Supreme Court in
memory of Martin
Ginsburg. It is the
perfect gift for

those who enjoy cooking!
$24.95 Members $19.96

Item # 1210

12” SCALES OF
JUSTICE

These 12” antique bronze scales
are topped with an eagle and sit
upon a green marble base.

Item # 03703

$65.95 Members $52.76

colors. It is machine washable, so you can
use it to keep warm this winter. Made in the U.S.A., this throw
measures 4’ X 6.

Item # 07525

$76.95 Members $61.56




“A Scholar and Historian of the Court”:
Merlo J. Pusey’s 20th Century Washington Post Editorials
By Edward E. Adams, Edward L. Carter and Scott Nash*

Editors’ Note:

This is the first half of the article about Merlo Pusey. The
second half will appear in the next issue of the Quarterly.
The text of this portion of the article will appear on the
Society s website, www.supremecourthistory.org along with
any accompanying footnotes.

The 20" century journalist Merlo J. Pusey wrote—by
his own estimate—20,000 unsigned “house” editorials for
the Washington Post between 1928 and 1970. Hundreds of
them were written about the Supreme Court, which Pusey
considered to be his specialty. In addition, Pusey wrote
several books about the Supreme Court and its members.
His two-volume biography of Chief Justice Charles Evans
Hughes won the 1952 Pulitzer Prize, and, in less than a
month in 1937, he wrote a book opposing the court-packing
plan of President Franklin D. Roosevelt. Among Pusey’s
accolades, however, perhaps no higher praise was given than
by Justice Sherman Minton in a personal note to Pusey after
an editorial: “It is gratifying to have a scholar and historian
of the Court write some sense about the Court’s power.”

Pusey grew up in Woodruff, a small ranching town in
the northeast part of Utah. As a teenager, he spent his days
on horseback while tending cattle and carrying a pistol to
ward off predators. But he loved to read and dreamed of
becoming a writer. Pusey left Woodruff at the age of 18 to
live in Salt Lake City, where he attended Latter-day Saints
University (now LDS Business College) and the University
of Utah. At Latter-day Saints University he got his first taste
of journalism working for the school newspaper. While
studying at the University of Utah, he worked as a reporter at
the Deseret News, a daily newspaper owned by The Church
of Jesus Christ of Latter-day Saints. His beat included the
U.S. District Court in Salt Lake City.

“Feeling utterly lost in the courts, I spent much time
listening to lawyers and judges and began to attend a course
in law that was offered by one of the judges,” Pusey wrote in
his unpublished memoirs. “Law had a strong appeal for me.
Sometimes I was inclined to switch from journalism to law.”

After marrying Dorothy Richards in 1928, Pusey moved
to Washington, D.C., where he soon found a job as an
editorial writer at the Post. During more than four decades,
Pusey clipped copies of his editorials and kept them carefully
organized by year, and he later included them in papers
donated to L. Tom Perry Special Collections in the Harold
B. Lee Library at Brigham Young University. We reviewed
each editorial in his collection and transcribed the hundreds
of pages he wrote about the Supreme Court, its cases and its
Justices. In his editorials, Pusey generally was a champion of
the Court, but he also played the roles of critic, educator and
historian, among others.

Heritage America / AP

Merlo J. Pusey was a prolific journalist, writing some 20,000
editorials during his career at the Washington Post.

Pusey’s Interactions With the Supreme Court

Pusey began as an editorial writer at the Post in November
1928 after writing a few sample editorials for the newspaper’s
editor, Ira Bennett, and convincing Bennett to hire him even
though Pusey lacked professional experience in editorial
writing. Bennett sometimes wrote editorials, but the task
mainly fell upon Pusey and Donald Wiley. Pusey wrote three
editorials per day and more on Saturday, in preparation to
fill the opinion page for Sunday and Monday. When Eugene
Meyer bought the Post at a bankruptcy auction in 1933,
Pusey feared he might lose his job but eventually he gained
Meyer’s trust and stayed on.

After learning in February 1937 of Roosevelt’s plan to
add six new Justices to the Supreme Court, Pusey “wrote a
series of editorials and a few signed articles condemning the
proposal in the broadest terms.” Pusey gathered numerous
materials and ideas on the subject and eventually set out,
without informing his editors or anyone else, to write what
he called “a sort of ‘Common Sense’ tract on the subject.”
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Chief Justice Charles Evans Hughes chose Merlo Pusey to
write his biography. Pusey won a Putlizer Prize for the book.

In a rush of 22 days, he finished what became his first book,
Supreme Court Crisis, and personally took the manuscript
to New York, where it was published by Macmillan in June
1937. Reflecting on the defeat of the court-packing plan,
Pusey wrote that “the power of the press had been admirably
demonstrated” and his own “voice had only been one in what
became a great nationwide chorus, but there was enough
credit to be widely distributed.”

In 1945, Pusey determined to approach Hughes about
writing his biography. Hughes’ secretary told Pusey there
were already 20 other writers vying for the opportunity,
but Pusey insisted and eventually secured an appointment.
Pusey was put through “a rather severe examination” by
Hughes and his son, Charles Evans Hughes, Jr., but the elder
Hughes promised to read Supreme Court Crisis and then
speak with Pusey again. At the next appointment, Hughes
immediately challenged Pusey on a point made in the book,
but Hughes ultimately said he was satisfied Pusey would
write “a thorough, scholarly and definitive biography.”

Hughes turned over to Pusey 500 pages of biographical
notes Hughes had written, and the former Chief Justice
also spent two hours per week with Pusey from 1945 until
his death in 1948. Hughes spoke candidly of his time as
governor of New York, his service as Secretary of State, his
candidacies for the presidency and both of his tenures on
the Supreme Court—Associate Justice from 1910-1916 and
Chief Justice from 1930-1941. Hughes even shared with

Pusey some details of discussions at conference with other
Justices, telling Pusey, “You ought to know more than you
can write.” Pusey became enthralled with Hughes.

“It was evident from the details of his story as well as from
my personal encounters with him that he was a charming
personality as well as a great jurist and statesman,” Pusey
later wrote. “Now I began to see him as a warm personality
full of sly humor and intense love for his family, a highly
sensitive character with a deep-seated sense of integrity and
concern for humanity.”

Pusey continued working on the Hughes biography
after the former Chief Justice’s death, and the book was
finally published in 1951. Reviewing the biography in
the Yale Law Journal, Samuel J. Konefsky called Pusey’s
work a “painstaking chronicle” that was mostly carried out
with “meticulous care and scholarly restraint.” However,
Konefsky criticized Pusey’s treatment of the court-packing
incident and its aftermath because, Konefsky said, Pusey was
so opposed to Roosevelt’s plan that he failed to acknowledge
the real dangers of the Court’s refusal to sign off on New Deal
legislation. Also, Konefsky said, Pusey was “too anxious” to
argue that the court-packing proposal had not influenced the
Justices’ votes in any way, a position strenuously maintained
by Hughes in his interviews with Pusey. In any case, the
book was well-received and was awarded the Pulitzer Prize
for biography.

In the course of researching the Hughes biography, Pusey
met with former Justice Owen J. Roberts at the Willard Hotel
in Washington, D.C., on May 21, 1946. By then Roberts had
been retired from the Court for about nine months. Although
the primary topic was Hughes, Pusey also asked Roberts
about his motivations for the so-called “switch in time that
saved nine” in 1937.

Pusey’s notes of the interview are among the papers he
donated to L. Tom Perry Special Collections. Although the
notes are labeled “confidential,” Pusey used portions of
what he learned from Roberts in the biography of Hughes.
For example, Roberts told Pusey that Hughes’ reaction to
Roosevelt’s court-packing plan was the statement that “[i]
f they want me to preside over a convention, I can do it.”
But Pusey did not share certain details in the notes from the
Roberts interview.

For example, Roberts told Pusey about Roberts’ mindset
when he seemingly switched positions on minimum-wage
legislation between the June 1936 case Morehead v. New
York ex rel. Tipaldo, and the March 1937 case West Coast
Hotel Co. v. Parrish. Roberts voted to invalidate minimum-
wage legislation in Morehead but voted to uphold similar
legislation in West Coast Hotel. Given that Roosevelt’s court-
packing plan was unveiled in between the Court’s opinions
in Morehead and West Coast Hotel, there has long been
speculation that Roberts’ switch was politically motivated.

Roberts reportedly burned his personal papers, and thus

Continued on Page 8
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the interview with Pusey—along with a memorandum
Roberts wrote to Justice Felix Frankfurter in 1945—stands
as an important account of Roberts’ thinking. Roberts
told Pusey jokingly that “[m]aybe the breakfast he had has
something to do with” why he voted the way he did in West
Coast Hotel. While Pusey included the joke about breakfast
in an article he wrote for the Yearbook of the Supreme
Court Historical Society in 1983, Pusey did not include in
that article the detailed and serious statements attributed to
Roberts in Pusey’s notes:

He does not say that the court fight had no
affect [sic] on thinking of justices. It is diff. to
say what makes a judge decide as he does. Public
outcry against an opinion is bound to have some
effect on a man’s thinking when it is a question of
degree—of how far can we go.

Pusey’s notes establish context for the conclusion that
Roberts’ motivations included a combination of legal,
political and strategic reasons.

Pusey’s relationship with justices on the Supreme Court
took a surprising and unusual turn in 1954. Pusey casually
wrote a “filler” editorial in January 1954 supporting a
proposal to build a parkway along the Chesapeake and Ohio
Canal. The editorial prompted a swift and stern rebuke from
the ardent outdoor enthusiast Justice William O. Douglas,
who attacked the proposal in a letter to the editor published
in the Post. Douglas challenged the Post to join him on a
canal hike, and Pusey accepted the invitation in a January
21, 1954 editorial:

We are pleased to accept Justice Douglas’
invitation to walk the towpath of the old canal—
the entire 185 miles of it between Washington and
Cumberland, if that meets with his pleasure. He
has only to name the time and the starting point
of the journey and to prescribe the equipment to
take along. . . . We are sufficiently enthusiastic
about it to wear some blisters on our feet, but we
do not believe that this back-yard wilderness so
near to Washington should be [kept closed to]
those who cannot hike 15 or 20 miles a day.

Douglas and Pusey were joined on the hike by about

40 conservationists, journalists and others who advocated g

protection of the canal area by the National Park Service.
They walked about 20 miles per day. During the multi-day
trip, Pusey wrote that the Post was not ready to advocate
national park status for the canal trail but acknowledged the
area’s beauty and value. Pusey also told Post readers that
the newspaper’s staffers were “torn between a feeling of
appreciation to Justice Douglas for luring us into this venture

and irritation over the increasingly pathetic condition of our
feet.” Pusey continued writing about canal proposals—and
complaining about blisters—in 1955, eventually endorsing
formal preservation status while also advocating for
appropriate recreational uses. The C&O Canal National
Historical Park was authorized by Congress in 1971.

Defender of the Court

As a new editorial writer at the Post, Pusey engaged
almost immediately with issues touching on the Supreme
Court. He wrote several pieces about the failed nomination
of Judge John J. Parker in 1930, and around the same time he
praised the Court multiple times for getting its docket under
control with the help of then-new Chief Justice Charles
Evans Hughes. When Justice Oliver Wendell Holmes finally
retired in 1932, Pusey vehemently opposed those who said
a “liberal” justice needed to replace him. Pusey warned that
if Supreme Court Justices ever become “representatives of
class interests and factionalism[,] the Government of the
United States will be in jeopardy.”

Reflecting on the court-packing battle and the nomination
and confirmation of Justice Hugo Black to replace Justice
Willis Van Devanter, Pusey praised the justices’ silent
fortitude in an October 1937 editorial. Other than a factual
statement from Chief Justice Hughes to Congress about the
Court’s workload, the Justices made no public statements
during the court-packing fight, a fact that pleased Pusey. The
Court, Pusey said, “has demonstrated that its sole interest is
in fair and intelligent interpretation of the law.” Although
Professor Thomas Reed Powell of Harvard Law School had
said Roosevelt’s unfulfilled threat to pack the Court was
ultimately a good thing because of its effect on the justices’
views of the New Deal, Pusey steadfastly maintained that
“[i]f the country should ever sanction executive threats as
a means of influencing judicial decisions, a short-cut to
dictatorship would be readily available.”

Pusey became a staunch defender of the institution of the
Supreme Court, even while not holding back his criticisms

Pusey (left) accepted a challenge from Justice Douglas (cen-
ter) to hike the C&O Canal. Douglas hoped Pusey and others
would be persuaded to preserve the wilderness.



Pusey wrote an editorial praising the appointment of Justice
Robert Jackson (shown above at podium) as chief counsel at
the Nuremberg trials, but cautioned that his absence from the
Court could have a negative impact on the functioning of the
Court in his absence.

of its particular performance when he felt they were
warranted. In a 1956 editorial titled “Sniping at the Court,”
Pusey took on critics who disliked the Court’s decisions on
racial desegregation cases and who accused some of the

Justices of being “brain-washed or influenced by subversive

Pusey emphasized repeatedly that disagreement with
a decision of the Court, particularly by politicians and
lawyers, did not give license to attack the integrity of
individual Justices and hence, the Court as a whole. Instead,
he advocated defending and protecting the Court as an
institution in all circumstances. Pusey battered Congress on

3 . . . .
gnumerous occasions over its threats to tinker with federal
o . . . . . . .

gcourts’ jurisdiction based on dislike of certain Supreme
D . .

& Court opinions.

“Reasonable men,” Pusey wrote, “must recognize that

2the Supreme Court cannot be 100 percent right. . . . The

important thing is to maintain an independent tribunal of
high minded judges that will be strong enough to uphold
basic freedoms and constitutional principles even in periods
of hysteria and national peril.”

After World War II ended, Pusey praised the appointment
of Justice Robert Jackson as chief counsel of the United
States to the Nuremberg trials. An editorial in the Post
described Jackson as open, independent, fair and an advocate
for individual rights. Still, Pusey bemoaned that justices of
the Supreme Court, who carried a heavy enough judicial
workload already, were called into service for such tasks.
Pusey also noted the “incongruity” of naming a Supreme
Court justice to a position as an advocate and prosecutor.
Ever watchful of the Court’s interests, Pusey concluded
that Jackson would handle the situation well but that “this
substantial gain involves some loss to the Supreme Court.”

propaganda.” Pusey wrote that the Court was not a “judicial
slot machine” that mechanically kicked out decisions
according to precedent. Instead, he said, the Constitution
envisioned that the judiciary needed to be flexible and adapt
to the changing conditions of society:

*4 team of three scholars from the Department of
Communications of Brigham Young University collaborated
on this article utilizing Puseys personal papers donated
to the Universitys library. The authors are: Dr. Edward E.
Adams, Professor of Communications; Edward L. Carter,
a lawyer and Associate Professor of Communications,
and Scott Nash, an M.A. Candidate in the Department of
Communications.

It would be foolish to pretend that the Court
is infallible. This newspaper often criticizes
decisions of the Court and will continue to do so.
But we respect the integrity of the Justices. We
believe they voice their honest views of what the
Constitution and the laws require, and that is the
acid test of an independent court.

WANTED

In the interest of preserving the valuable history of the highest court, The Supreme Court Historical Society would
like to locate persons who might be able to assist the Society’s Acquisitions Committee. The Society is endeavor-
ing to acquire artifacts, memorabilia, literature and any other materials related to the history of the Court and its
members. These items are often used in exhibits by the Court Curator’s Office. If any of our members, or others,
have anything they would care to share with us, please contact the Acquisitions Committee at the Society’s head-
quarters, 224 East Capitol Street, N.E. Washington, D.C. 20003 or call (202)543-0400. Donations to the Acquisi-
tions fund would be welcome. You may reach the Society through its website at www.supremecourthistory.org




The 75" Anniversary of the Appointment of
William O. Douglas: A Symposium and Celebration

On May 16, 2014, the Law Clerks, friends and family
of William O. Douglas held a celebration marking the
75" Anniversary of Justice Douglas’ appointment as an
Associate Justice of the Supreme Court of the United
States. Carefully planned by a group of Douglas Clerks and
his widow, Cathleen Douglas Stone, the event was more
than a celebratory gathering. In addition to that aspect,
the organizers included a significant scholarly element by
crafting an ambitious symposium. In a courteous gesture,
the organizers extended an invitation to members of the
Supreme Court Historical Society to attend the seminar, and
many members availed themselves of the opportunity.

The program opened with a symposium that marked
the first of several events. Richard L. Jacobson (Douglas
Clerk. 71 Term), one of the principal organizers of the
events, opened the symposium, followed by brief remarks
by Cathleen Douglas Stone. Chief Justice John G. Roberts,
Jr. welcomed the audience to the Court on behalf of himself
and his colleagues.

The first element of the symposium was a lecture by
Professor Daniel J. Danelski. His talked focused on Douglas’
nomination to the Court in 1939. Prof. Danelski has been
engaged in extensive research on the career of William O.
Douglas and is writing what will likely become the definitive
biography of the Justice. His lecture was followed by an
interactive seminar which considered areas of the law to which
Justice Douglas made significant contributions that have
been long-lasting. The organizers focused on four specific
areas in which his contributions are extremely relevant: first
amendment and privacy issues; human rights; environmental
questions; and the Securities and Exchange Commission
(SEC) and corporate law issues. The seminar considered the
topics listed above in two segments. The first seminar was The
First Amendment, Privacy and Human Rights. Participants
in this panel discussion were Judge Nanch Gertner (Ret.),
Harvard Law School; Professor Lucas A. Powe, University
of Texas Law School; Professor Laurence H. Tribe, Harvard
Law School and Professor Melvin Urofsky, American
University Department of Government.

Following a short break, the second portion of the Seminar,
“Environmental Matters, the Securities and Exchange
Commission and Business Law” was presented. The
panelists for this discussion were: Professor Jeffrey Bauman,
Georgetown University Law Center; George Frampton, Esq.,
Former President, the Wilderness Society; Professor Donald
C. Langevoort, Georgetown University Law Center; and
Professor Adam M. Sowards, University of [daho Department
of History. Each of these experts addressed an area particular
to their studies and areas of research. Professor Sowards,
for example is the author of The Environmental Justice:
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William O. Douglas and American Conservation and is
the former Chairman Council on Environmental Quality and
served as a clerk to Justice Harry Blackmun.

Each participant received a folder which outlined the
proceedings of a dinner held on April 17, 1959 to mark
the twentieth anniversary of Douglas’ appointment to the
Court. It included the contents of a letter of invitation sent
to guests for a stag party organized by Clark Clifford, Abe
Fortas, David Ginsburg and Ganson Purcell. The group of
42 men gathered for the occasion. Following dinner, remarks
were given by Thurman Arnold, Senator Lyndon B. Johnson
and Benjamin V. Cohen. Stanley Young read a poem he had
written especially for the occasion, dedicated to the Justice,
titled The Far Traveler.

The prefatory remarks on that occasion were given by
Thurman Arnold who provided a light-hearted summary
of the important events that were occurring at the time of
Douglas’ appointment to the Court as reported in Time
magazine. These included a fad on college campuses to
see who could eat the most live gold fish, and a prediction
by the United States Brewers Association that prohibition
would be back again by 2247. Arnold then reported personal
remembrances from that period.

Sen. Lyndon Johnson also spoke at that dinner party in
1959. In his remarks Johnson commented that “. . . Bill
Douglas—as much as any man—taught me to see the distant
horizon and to trust what [ saw.”

The closing event of the 75" Anniversary program was a
dinner at the Supreme Court. Guests included former clerks,
colleagues and family friends. A speech given by Stephen
Kinzer of the Watson School of International Relations at
Brown University addressed the subject of “Douglas in the
Dulles Era.” Clerks, friends and family shared reminiscences,
and the program concluded with remarks by Cathleen

Douglas Stone.
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The William O. Douglas clerks sponsored a symposium
marking the 75th Anniversary of Douglas’ appointment to the
Supreme Court. rroto by Steve Petteway
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