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Justice Powell Dies at age Ninety
*Editor's Note- As the Quarterly was going to press, word was
received ofJustice Powell s death on August 25. This briefnote
will serve only as an announcement, and a tribute to the Justice
will appear in a future issue ofthe magazine.

Early Tuesday, August 25, 1998 Justice Lewis F. Powell, Jr.
died at his home in Richmond, VA. at the age of ninety. A

native Virginian, he practiced law for approximately forty years,
achieving national stature as a President of the American Bar
Association and the American College of Trial Lawyers. Powell
was nominated for appointment to the Supreme Court of the
United States on October 22, 1971, by President Richard Nixon.
The nomination came when Powell had reached the age of 64
and he was initially reluctant to accept the appointment. He was
confirmed on December 6, 1971 with only one dissenting vote
castagainst him. With a reputation for strong, professional abil
ity and genteel and courtly manners, Powell took his place on
the Court with no prior judicial experience. He considered him
self neither a conservative nor a liberal and valued highly the

principle of moderation.
Historians and analysts
have labelled him a

"centrist" and his vote

was frequently the tie-
breaking vote in contro
versial cases. Citing
poor health, he retired
from the Supreme Court
on June 26,1987, after
fifteen years of dedi
cated service. In the

years after his retire
ment, Justice Powell
was involved in hearing
cases with the Fourth

Circuit Court of Ap
peals in Richmond. He
also taught briefly at
Washington and Lee and the University of Virginia Law Schools.

Lewis F. Powell, Jr.

Twenty-third Annual Meeting held June 1
""he Annual Meeting of the Supreme CourtHistorical Society
took place on Monday, June 1, 1998. Opening the program,

was the Annual Lecture

given by the Honorable
Seth P. Waxman, Solicitor
General of the United

States. Mr. Waxman is an

alumnus of Harvard Col-

The Honorable Seth P.

Wax man,Solicitor
General of the United

States (pictured here at
an earlier event) deliv
ered the Annual Lec

ture on June 1. He

gave an insightful lec
ture about the office of

the Solicitor General

and some of its previ
ous occupants.

lege where he took his A.B. in1973, graduating summa cum laude.
From there he went on to Yale Law School where he received his
J.D. in 1977. After graduation, Mr. Waxman clerked forU.S. Dis
trict Court Judge GerhardA. Gesell. Hejoined the law firm ofMiller,
Cassidy, Larroca &Lewin inWashington, eventually rising toMan
aging Partner of the firm. In 1994 he answered the call to public
service, accepting an appointment as Associate Deputy Attorney
General.Thereafterhe served in varioushigh levelcapacitiesin the
Offices of theAttorney General and theSolicitor General. In very
short order hewaselevated to thepostofActing Solicitor General
and in November 1997, he wasappointed Solicitor General of the
United States.

Mr. Waxman spoke about the history ofthe office ofthe Solici
tor General. The Solicitor General has been referred to as "the
government's lawyer" because it is the responsibility of the Solici
tor General to determine which lower court decisions the govem-
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A Letter From the President
Each year the Society se

lects two articles that

have appeared in the
Journal of Supreme Court
History for special
recognition. Professor
Melvin Urofsky and his
Board of Editors select two

outstanding works—one of
which is written by a
promising student author—^to
receive the Hughes-Gossett
Prize for Historical

Excellence. The Award is

named in honor of our

recently deceased Trustee, William T. Gossett, and his wife
Elizabeth Hughes Gossett—^the Society's first President and
third Chair—as well as her father, the late Chief Justice
Charles Evans Hughes. Both Bill and Elizabeth were great
friends of the Society—seeing it through its difficult
founding period. Indeed, a bequest from Elizabeth helped
make possible the Society's acquisition of its present
headquarters, while Bill's continuing generosity provided
the seed grant for the creation of the Society's endowment.

It is fitting that the Hughes-Gossett Prize should memorialize
the Gossetts and the Chief Justice with a living legacy that
promotesnew work in a field they had so vigorously embraced
during their lives. The Hughes-Gossettacademicand student
prizesare $1,500 and $500 respectively, andare intended to
cultivate increased interest in writing articles on Supreme Court
history by both new and established scholars. This year's
winners are Professor William E. Leuchtenburg, Jr., of the
University ofNorth Carolina, forhisarticle "The Nine Justices
Respond to the 1937 Crisis" (1997 Journal,Vol. 1), andKevin
M.Kruse, a graduate student atCornell University, forhisarticle
"Personal Rights", Public Wrong: The Gaines Case and the
Beginning of the Endof Segregation (1997 Journal, Vol. 2).

Although the Hughes-Gossett Prizeis themore frequently
awarded, and thereforeoften the morevisibleof the Society's
efforts to encourage outside scholarship in the field of Supreme
Court history, it is not the only means the Society employs to
that end. This month the Griswold Prize Committee selected a
recipient for the distinguished prize named in honor of the
Society's former Chair, Erwin N. Griswold. Committee Chair
Gerald Gunther has informed the Society of the selection of
Professor Andrew Kaufman ofHarvard University to receive
this prestigious award for his much-anticipated biography of
Justice Benjamin Cardozo.

The Prize is named in honor ofthe late Erwin N. Griswold.

Fondly remembered as "the Dean" in deference to his long
and distinguished tenure in that post at the Harvard Law School,
Dean Griswold's career in the law was among the most
accomplished of thiscentury. In additionto his twenty-one years
at Harvard, the Dean also served as Solicitor General of the
United States from 1967 to 1973. During that period his frequent
appearances before the Supreme Court elevated him tothe most

experienced Supreme Court Bar member ofhis day with over
120 arguments to his credit. His record places him squarely in
the ranks of such respected Supreme Court litigators as John
W. Davis, Daniel Webster and William Pinkney.

The Griswold Prize is funded by the Dean's former law
parmers at Jones, Day Reavis & Pogue. Shortly after his death
in 1994, his partners approached the Executive Committee
with an offer to expand the firm's already generous support
if the Society could identify some suitable means ofhonoring
this great lawyer and public servant. The call was most
propitious, for the Executive Committee was then
contemplating the establishment of an enduring tribute to its
former Chair that would reflect the Dean's lifelong
commitments to education and legal scholarship.
Coincidentally, it is interesting to recall that Jones, Day
partner Jonathan Rose represented the firm during this
exploration of common cause with the Society, as his own
family history is intertwined with that of the Court as well.
His father, H. Chapman ("Chappie") Rose—was a former law
clerk for Justice Oliver Wendell Holmes, Jr., and also later
became a partner at Jones, Day.

Ultimately, the Society and the firm settled upon renaming
its Triennial Book Prize in honor ofthe Dean, and restructuring
its award procedure. That $5,000 prize had been created in
1987 to encourage increased book-length scholarship on the
Court. As the name implied, it was awarded to the author ofthe
best work on Supreme Court constitutional history written in
the preceding 36 months. Two authors were so recognized
during the ensuing years—Professor David Currie for his
exceptional The Constitution in the Supreme Court: TheSecond
Century, 1888-1986 and Professor Gerald Gunther for his
extraordinary biography of Learned Hand.

As important as it was, and continues to be, to recognize
book-length works of this caliber, when the Society decided to
rename the award it also determined to include a lecture for its
members by the recipient—to add to the Griswold Prize's
educational impact. Additionally, rather than presenting the
award on a fixed schedule, irrespective ofthe wealth (or dearth)
ofquality works in the field that appear during a given period,
the timetable was entirely removed. The selection committee
was given instructions to selectan authorto receivethe award
whenever it deemed a title prize-worthy. Cardozo, arguably
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the life-work ofProfessor Kaufman, is the first volume to be
selected under the new guidelines.

Professor Gunther's selection committee also included

Anthony Lewis ofthe New York Timesand First Circuit Judge
Michael Boudin, who have devoted much oftheir time in recent
months to read an extensive collection ofworks they considered
for the Prize. Professor Gunther, conveying news of the
Committee's selection, called Cardozo "a truly magisterial
work." Judge Boudin remarked that it was "a fine work of
serious scholarship, scholarship [that] readily outranks the other
candidates—and any likely to come along in the immediate
future." Mr.Lewis siunmarized by calling Professor Kaufman's
book"wonderful, deserving of our prizeand more." I should
note that the Societyisparticularlygratefulto ProfessorGunther,
Judge Boudin and Mr. Lewis for their hard work in reviewing
so many texts for the Prize.

In the coming weeks the Society will make plans for the
Griswold Prize lecture, which I anticipate will take place
shortly after the New Year. Schedule permitting, the lecture
will be held in the Supreme Court Chamber with a reception
to follow in the East and West Conference Rooms.

Before closing, I would like to keep you abreast of some
of our efforts which relate the Society's scholarly prizes to a
larger and more focused attempt to increase Supreme Court
scholarship—a conference organized by Professor Herbert
Johnson incooperation withtheUniversity of South Carolina
and a pilot project the Society is now developing under the
capable leadership of Dr. Maeva Marcus.

Professor Johnson, at a conference that will take place in
Washingtonnext March, will address the national downward
trend of undergraduate course offerings in Supreme Court
history. Scholarsin the field will meet to examinethe causes
of the problem and to develop possible solutions.
Lamentably, fewer than one in six four-year institutions in
the United States today offers undergraduate courses in
constitutional history, and it is this diminishing pool that must

Kevin M. Kruse (left) received the Hughes-Gossett Award for Historical Ex
cellence student prize from Justice Anthony M. Kennedy on June 1". He is
completing his doctoral work atCornell University.

fill the ranks of the next generation of graduate scholars in
the field.

That is one of the most daunting problems Dr. Marcus
and her staff have faced in completing the highly acclaimed
Documentary History of the Supreme Court of the United
States, 1789-1800. This shortage of scholars, while perhaps

Prof.William E. Leuchtenburg, Jr. (left)acceptsthe Hughes-Gossett Award
for Historical Excellence from Justice AnthonyM. Kennedy recognizing his
outstandingwork in his articie. TheNineJusticesRespond to the1937Crisis.
Prof. Leuchtenburg is tbe William Rand Kenan, Jr. Professorof Historyat
tbe University of North Carolina at ChapelHill. Heis a notedscholarofthe
New Deal Court era and is the author of numerous scholarly publications.

more acute for the early period, inwhich anunderstanding of
common lawantecedents to the constitutional erais important,
is nevertheless not unique to that period.

When theSociety established itsacademic prizes a decade
ago it was recognizing this problem, and addressing it with
what resources it had available. As the Society's reach has
expanded, unfortunately, the problem has grown worse, and
the prizes can now only be considered one facet of a multi-
faceted approach to encourage more academic interest in the
field of Supreme Court andconstitutional history.

While Professor Johnson will begin to examine means of
reversing the downtrend at the undergraduate level. Dr.
Marcus is undertaking a pilot study that contemplates the
creation of a graduate study program to be located in
Washington and cosponsored by a number of regional
universities. Funded in large part by a grant from the National
Endowment for the Humanities, this program and Professor
Johnson's initiative anticipate a more proactive role by the
Society in addressing a disturbing problem. I will of comse
keep you informed as these efforts continue.
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Lord Irvine Speaks at Heritage Lecture

Lord Irvine ofLairg made history in the Supreme Court Cham
ber the evening of May 11, 1998 when he became the first

Lord Chancellor of Great Britain to present a lecture in that room.
The Lord Chancellor gave the National Heritage Lecture before a
large audiencecomprisedof officersand membersof the Supreme
Court Historical Society, the U. S. Capitol Historical Society, and
the White House Historical Association. The Lord Chancellor

spoke about his government's inten
tion to propose legislation to draft a
formal written Bill ofRights for Great
Britain. He explained that while Brit
ish legal tradition has long granted
rights which are delineated in the Bill
of Rights of the Constitution of the
United States, there has never been a
written guarantee of these rights for
citizens ofGreat Britain. Creation of

such a document would suggest that
American legal evolution, which has
drawn on the British common law

experience for more than two centu
ries, may itself, be exerting a recip
rocal effect on British legal develop
ment. (The text ofhis speech will ap
pear in a future issue of the Journal
ofSupreme Court History.)

The British Constitutional system
has developed over aperiod oftime, and derived from amingling
of monarchical traditions, with evolving degrees of democracy.
The Office of Lord Chancellor is a unique position within that
governmental system, for the Lord Chancellor is simultaneously a
memberof all three branchesof the government: executive, judi
cial and legislative. No other individual in British government
has such overlapping jurisdicitional authority. Information sup
plied by the British Embassy in Washington explains the unique
role of the LordChancellor in the government of GreatBritain.

"Over the past thousand years or so the office of Lord Chan
cellor has evolved to become the answer to the problem of main
taining judicial independence ina Constitution which concentrates
supreme power in a democratically elected legislature dominated
by party politics.

"The Office is older than any other except the Crown. In pre
cedence, the Lord Chancellor is the second subject outside the
Royal Family, ranking only after the Archbishop of Canterbury.
Lord Chancellors have, over the centuries, played various major
roles in Government. Today the appointment has become in ef
fect that of a minister of justice, with the following functions:

a. He is ajudge and headof thejudiciary, being: i.
Presiding chairman of the Appellate Committee of
the House of Lords and of the Judicial Committee of
the Privy Council; and ii. President of the Supreme
Court of England and Wales (that is, the Court of
Appeal, theHigh Court and the Crown Court).

Unlike all other judges, however, he has no security
of tenure, and his office is at the disposition of the
Prime Minister.

b. He is also a Cabinet Minister and normally ranks
as one of its most senior members, with ministerial
responsibility for much of the administration ofjus
tice. In this role he is supported by a junior Minister,

the Parliamentary Secretary, and two
Parliamentary Private Secretaries,
c. He is also Speaker of the
House ofLords which, although in it
selfhaving little to do with the admin
istration of justice, ensures that the
Lord Chancellor is always a member
of the House of Lords and never of

the House of Commons.

"In the exercise of his executive

responsibilities the Lord Chancellor is
supported by his own department and
by other departments and agencies.
By taking part in all three branches of
Government the Lord Chancellor ap
pears to challenge the concept ofsepa
ration ofpowers. However, his effec
tive purpose is actually to maintain the
separation of powers.

The Executive

"Between them three Ministers hold the responsibilities and
duties which in other countries often fall to a Minister of Justice:

the Attorney General, the Home Secretary and the Lord Chancel
lor. The Attorney General and his deputy the Solicitor General
are the Government's chief legal advisers. They are normally
Members of Parliament, although the current Solicitor General is
a member of the House of Lords. The Attorney is nominally the

Lord Irvine delivered the National Heritage Lecture on May 11*
in the Supreme Court Chamber. He is the first Lord Chancellor
of Great Britain to speak in the Courtroom.

After his lecture, theLord Chanceiior visited with (from left to right) Solici
tor General Waxman, Justice O'Connor and Justice Breyer.
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TheOffice ofLordChanceUor is olderthan anyotherin GreatBritain except the crown. Oneofhisprinciple functions is to serve as a judgeand headofthe
judiciary. He is also Speaker of the House of Lords (shown above)

leader of the English Bar. He also has ministerial responsibility
for the Crown Prosecution Service and the head of that service,
the Director of Public Prosecutions, reports to him. So too does
the Treasury Solicitor who is the head of the Government Legal
Service.

"The Home Secretary is responsible for a wide range of mat
ters connected with law and order. These include the criminal
law and the criminal justice system generally,and also the police,
prison and theprobation services andpenal policy generally.

"The Lord Chancellor's ministerial responsibilities extend to
England and Wales; for all relevant constitutional and adminis
trative purposes, the two countries form a single unit. Scotland
and Northern Ireland have their own separate positions, distinct
from that in England and Wales so that there are three separate
legal systems. The Lord Chancellor's Department was founded
in 1885 bythe creation ofthe post ofPermanent Secretary. How
ever, it wasn't imtil 1972, after the Courts Act 1971 came into
force, that itassumed most ofits present role and responsibilities.
The Department's essential fimction is to promote the fair, effi
cient and effective administration ofjustice inEngland and Wales.

The official head of the Lord Chancellor's Department is the
Permanent Secretary, a civil servant. . . .

The Courts

"All the higher courts and the county courts in England and
Wales are directly administered by the Department through the
Coiut Service Agency which provides their staffand also the build
ings and equipment. An important exception to this is the magis
trates' courts. Although the Lord Chancellor is accountable to
Parliament for the operation of magistrates' courts, they are lo-

cally administered and the service does not fall within his direct
jurisdiction "

*The Editorswouldliketogivespecial thanks toRichardHomer
of the British Embassy in Washington, D.C. for making this
information available.

1999-2000 Judicial Fellows Program

Tie Judicial Fellows Commission invites applications for the
1999-2000 Judicial Fellows Program. The Program, estab

lished in 1973 andpatterned after the White House andCongres
sional Fellowships, seeks outstanding individuals from a variety
ordisciplinary backgroimds who are interested in the administra
tion ofjustice and who show promise ofmaking acontribution to
the judiciary.

Up to four Fellows will be chosen to spend a calendar year,
beginning in late August orearly September 1999, in Washington,
D.C., at the Supreme Court ofthe United States, the Federal Judi
cial Center, theAdministrative Officeof the UnitedStatesCourts,
or the UnitedStatesSentencing Commission. Candidates mustbe
familiar with the federal judicial system, have at least one post
graduate degree and two ormore years ofsuccessful professional
experience. Fellowship stipends arebased onsalaries forcompa
rable government work and onindividual salary histories, but will
not exceed the GS 15, step 3 level, presently $80,789.

Information about the Judicial Fellows Program and applica
tion procedure is available upon request from Vanessa M. Yamall,
Administrative Director, Judicial Fellows Program, Supreme Court
ofthe United States, Room 5,Washington, D.C. 20543. (202) 479-
3415. The application deadline isNovember 6,1998.


















