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Lord Chancellor Speaks at National Heritage Lecture

n Monday, May 11, 1998 The Lord High Chancel-

lor of Great Britain addressed an audience com- [

prised of members of the Supreme Court Historical
Society, the U.S. Capitol Historical Society and the White
House Historical Association. The Right Honourable the

Lord Irvine of Lairg spoke on the occasion of the Seventh: .
National Heritage Lecture. The Lecture was presented in:

the Supreme Cotirt Chamber at 6 PM. The Lord Chancel-
~ lor's toplc'; vas: "Constttutzonal change in the’ Umted:
megdom B itish solutions to-universal’ problems. '

~ .

: ’,vxted to l-)eci y ne I'ord High Chancellor of Great Britain:

' by the Prime Mlmster Tony Blair, on May 2,1997. He"
was bom Alexander Andrew Mackay Irvine in Inverness: .

in Scotland on June 23, 1940.
Lord Irvine was educated at Inverness Academy and

at Hutchesons’ Boys’ Grammar School in Glasgow be-
fore going to Glasgow University (where he joined the

continued on page thirteen
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Baron Irvine of Lairg, Lord High Chancellor of Great Britain.

Civil Rights And The Supreme Court: The African-American
Journey 1998 Lecture Series Commences April 8, 1998

' I Yhe 1998 Lecture Series considers the development
of African-American Civil Rights from the Recon-

struction Amendments to the Brown decision. Begin-
ning with the extension of Constitutional protections to
African-Americans with the passage of the 12th, 14th and
15th amendments, the series explores the journey from
the Reconstruction period through the passage of the
Civil Rights Act of 1964 and the Voting Rights Act of
. 1965. Spanning approximately a one hundred-year pe-
__hd, the series features noted scholars from around the
country.

m April 8 — Reconstruction to Plessy, Presented by
Professor William Van Alstyne, this program examined

the passage of the Reconstruction Amendments and
some early cases, such as Strauder v. Virginia and Blyew
v. United States, which gave definition to the meaning
of those Amendments as antecedents to Plessy v. Fer-
guson. The latter half of the lecture examined the case
which established “separate but equal” as a constitu-
tional doctrine. Professor Van Alstyne has written ex-
tensively on equal protection, federalism and the First
Amendment. He is the William R. and Thomas C.
Perkins Professor of Law at Duke University. Professor
Van Alstyne was introduced by Chief Justice Rehnquist.

continued on page twelve



A Letter from the President

n February 20, 1998

the Society became
the proud owner of a build-
ing that will eventually
become its new head-
quarters. The current head-
quarters is a 1500 square
foot townhouse the Soci-
ety has occupied since
1983. Renovated under the
supervision of noted his-
torical architect Nicholas
Pappas (who later became
the architect for Colonial
Williamsburg), the building served the organization well
for a hnumbert of years. However; the Society’s contini- :
ing growth has overburdened the limited space. -
' ince 1983'the- Sociefy’s membershlp and full tir

Leon Silverman

Comrmttee the bulldmg w111 undergo a substantial reno-
vation and will hopefully be ready for occupancy in approx-
imately eighteen months. The Committee, chaired by
John Risher, has compiled an inventory of Society func-
tions it hopes can be accommodated in the new building.
A substantially expanded library and conference room
are anticipated. The Committee is also investigating the
possibility of including an office in the building that can
be made available for the convenience of members
visiting Washington. Other issues being contemplated
in the design are handicapped accessibility, fire safety,
a flexible environment conducive to upgrading technol-
ogy and storage and archival storage as required.

Calling it a “new” building, of course, is somewhat
misleading. The prospective headquarters, which is located
at 224 East Capitol Street, N.E. in Washington, was built
in 1891, making it one year newer than the current head-
quarters. It has undergone a number of renovations during
the intervening century. A photograph taken in 1956 (see
right column), prior to major renovation of the facade
closely matches the description of the building’s appear-
ance during the 1890s. Notably the building had astorefront
shop and the upper floors were apparently used for residen-

tial purposes. Typical of the period, the property bore a
distinctly Victorian influence as evidenced by the large
muttonless windows. In the later 1950s the building Wﬁ
renovated for use by the Brylawski law firm and tl
facade was altered to a more Federal style.

Leaders in the Capitol Hill community have asked
the Society to consider modifying the facade toward a
design more in keeping with the neighborhood’s resi-
dential character. Because the exterior has already been
substantially modified over the years, historical preser-
vation of the existing facade plays a lesser role in deter-
mining how the building should look once it is com-
pleted. Still, the Headquarters Committee wants the
finished product to have a coherent architectural theme.
Toward that end the Committee interviewed a number of
prospective architects in the past few months who are
‘thought to be qualified to address the aesthetic require- .
-, nents and the program needs the Comrmttee hasidentified.

The original building at 224 E. Capltol Street, N.E., was built with a storefront
at street level. This picture was taken circa 1955, before a renovation of the
building.
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" Ms. Athia Hardt, Phoenix-

forward to its completion.

Budget will be the most important determinant in
calculating the extent to which the new building can be
$ ade to fulfill the Society’s aspirations for it. Purchase
the building was made possible through a generous
gift from Society Chairman Dwight Opperman, who
has also donated some of the funds necessary to reno-
vate the new headquarters. Clearly, more will be re-
quired but the extent of the potential cost will not be
known for a few more months. What is assured, how-
ever, is that the new building will allow the Society to
expand membership services to members who visit
Washington. The much-needed space will also im-
prove the staff’s efficiency in responding to member
requests nationwide. This is a monumental achieve-
ment in the Society’s short history and we can all look

‘When the building was renovated,

the bay windows on the upper

floors were eliminated, leaving a

flat-faced building. Architectural

studies will be made prior to

determining a new design for the |
exterior of the building.
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STATE CHAIRS HOLD

ORGANIZATIONAL MEETING, DINNER

Members of the 1997-98 team of state membership
chairs attended an organizational meeting and
dinner at the Supreme Court last fall to get to know each
other and to share ideas on running a successful recruit-
ment campaign. The November 4 function marked a
departure from the traditional format of state chairs’
dinners which have in the past been held at
the end of the membership campaign in the
spring and have been occasions to recognize
those who achieved their membership re-
cruitment goals.

The change was suggested by Connecti-
“cut State Chair Daniel J. Brennan Jr. Bren-
_nan ran one of the. most succcssful efforts in
the prevxous year’s campdign, exceeding his -~
"goal. and ralsmg ‘the.Society’s: v1S1b1]1ty' '

counterparts in other states to get practical tips and moral
support. I had been thinking for a while that it would be
helpful for everyone to meet at the beginning of the new
campaign, if only to have faces to put with the names.
Then when Lively told me how many first-time chairs
were coming on board, we figured we could combine a
get-acquainted social function with some workshops
and war stories.”

Brennan himself moderated a discussion focusing on
the specifics of running a campaign, covering topics
including the fine points of writing and placing press
releases; identifying and qualifying prospective mem-
bers; writing effective cover letters; the critical impor-
tance of follow-up phone calls . . . and how to make sure
you still have some friends left when the campaign’s over.

Many of the incumbents were able to reassure the
newcomers on that score. Jim Falk, a two-term veteran,
says, “It’s true that there are a lot of worthy causes out
there and people do sometimes get exasperated, myself
included. But the Supreme Court Historical Society is
unique because the Supreme Court is unique. The
chance to attend social functions and lectures at the

ﬁrst" and I would occasmnally talk on the phone to my

Court, especially events the Justices attend them-
selves, would appeal to anyone. And the programs
and publications that the Society produces are top
rate. People may join because you importune them,
but they end up thanking you for it because the Soci-
ety does such fine work.”

Justice John Paul Stevens hosted the fall
dinner i bonor of State Membership Chairs
. and Donors to the Society. Justice Stevens is
B the Senior Associate Justice'of the Suprreme

National Membership Chair for the FY 1998 Campaign and a
Trustee of the Society, Lively Wilson has been an active member of
the Society for many years. An afternoon workshop conducted by
Mr. Wilson and Dan Brennan of Connecticut, provided new State
Chairs an opportunity to learn about effective means of carrying

out their assignments.

Some of that work was outlined in a short presenta-
tion by Executive Director David Pride who briefed the
participants on the Society’s history and its ongoing
projects. Lively Wilson, who served for years as the
Circuit Chair for the Sixth Circuit before becoming
National Chairman, spoke about his own experiences
recruiting new members in his home state of Kentucky,
and stressed the importance of membership revenue to
the Society’s programs and general operations. ),

The participants were also treated to a private guided”
tour of the Court conducted by Dale E. Bosley, the
Marshal of the Court, before repairing to the East Con-

Cotrt and comelmed hls sa-viee in 1975~~.




Justice Stevens. I got some
good ideas in the workshop,
and I enjoyed the companv
and.the great dinner.”

The state chairs wer.
joined for dinner and the pre-
ceding cocktail hour by
members of the Society’s !
board of trustees and major \
donors. In brief after-dinner
remarks, Lively Wilson
noted the vital importance
both of philanthropic corpo-
rations and of individual
grass-roots support in carrying
out the Society’s work. Q

Sheldon Cohen, Treasurer of the Society, hosted a table which included Richard Bernstein, State Chair for
Pennsylvania; Christina Falk, wife of DC Membership Chair James Falk, and Benjamin (Terry) White of Rhode
Island. Both Mr. Falk and Mr. White have served as Memberslnp Chairs for several years and have been highly
effective in theu' efforts.

ference Room for a cocktall receptlon fcaturm 18 mformal '

ipspiring 5 }emarked Thom
Kllbanc a ﬁrst-year chmr from Ohlo “You always feel
the history and importance of the Supreme Court on any

Dwight D. Opperman, (feft) Chairman of the Board of Trustees and a benefac-
tl‘lp to the bu1]d1ng, but I real]y apprccnated the rare tor to the Society, visits with Justice Stevens at the November dinner held to

chance to be part of a select group being addressed by honor the State Chairs and Donors to the Society.

Twenty-third Annual Meeting
Planned for June 1, 1998

he Twenty-third Annual Meeting of the Soci-  Conference Rooms, and the dinner will be held in

ety will be held on Monday, June 1, 1998. The
Annual Lecture will be delivered by The Honor-
able Seth Waxman, The Solicitor General of the
United States. His speech will be delivered at 2 PM
in the Supreme Court Chamber. The Annual Meet-
ings of the Board of Trustees and the General
Membership of the Society will commence at 6 PM
in the Supreme Court Chamber. The traditional
black tie reception and dinner will start at 7 PM.
The reception will be held in the East and West

the Great Hall at 8 PM. Reservations for the Re-
ception and Dinner are limited, but every effort
will be made to accommodate requests. Reserva-
tions will be taken for the lecture as well. The
lecture and the general meetings are open to all
members without charge, but a fee is attached to
the reception and dinner. Current members should
receive an invitation to the Annual Meeting 30-45
days prior to the event. Questions should be di-
rected to the Society’s office at (202) 543-0400.



THE SEQUEL TO MILLIGAN:
THE CIVIL LAW SUIT

2

by The Hon. Allen Sharp*

hen he visited the United States during the time

of Andrew Jackson, Alexis De Tocqueville
opined that in the United States every-political question
ended up a law suit. Although the Supreme Court’s
docket is replete with examples to support DeToc-
queville’s observations, few rival Ex Parte Milligan for
political implications. The case involved the exercise of
broad presidential powers during wartime. In 1864,
Lambin P. Milligan, a civilian,
was tried and convicted of con-
spiracy and sentenced to die for
his part in.a plot to.release and
. .arm;Confederate prisoners for-.
~ aninvasion of Indiana. The trial .

SuibixiEy a01g stounyy

“Indiana House who made a -
mercy mission to Washington
seeking to save Milligan’s life.
President Andrew Johnson
eventually commuted the sen-
tence to life in prison, but Mil-
ligan appealed his case to the
Supreme Court of the United
States.

Oral argument at the Su-
preme Court involved notable attorneys: David Dudley
Field, one of the great lawyers of the 19th century and
brother to Associate Justice Stephen Field; and Jeremiah
Black, a former Attorney General of the United States.
Writing for the Court, Justice David Davis, held that:

The Constitution of the United States is a law for rulers
and people, equally in war and in peace, and covers with
the shield of its protection all classes of men, at all times
and under all circumstances. No doctrine, involving
more pernicious consequences, was ever invented by
the wit of man than that any of its provisions can be
suspended during any of the great exigencies of Gov-

After his successful civil suit, Lambdin P. Milligan
had difficulty collecting the “court costs” awarded
him by the jury. There is in fact, no coaclusive evi-
dence that he ever collected any remuneration beyond
the $5 “pain and suffering” award the jury stipulated.

emment. . . . Martial rule can never exist where the
courts are open, and in the proper and unobstructed
exercise of their jurisdiction. It is also confined to the
locality of actual war.

The Court found Milligan to be both a civilian, and to
be living outside the war zone. Upon release from the
State Penitentiary in Ohio where he had been held pris-
oner most recently, Milligan re-
turned to Huntington, Indiana to

a hero’s welcome, the recipient

- of-a Supreme Court ruling -
whlch had vindicated Rim. - -
But,,almost two years later,- A

- Courtverdlct,-MllhganreneWed. '
his legal battles.

At the insistance of the de-
fendants, Milligan’s civil trial
was transferred to the United
States Circuit Court which sat
regularly at Indianapolis. The

case went through a long series
of procedural machinations.
The original suit had been filed
pro se,but when the case moved to the Federal Court in
Indianapolis, Milligan decided to employ a lawyer,
Thomas A. Hendricks. Hendricks was a litigator of some
standing and he argued at least a dozen cases before the
Supreme Court of the United States and made many
appearances in lower federal and state courts.
Hendricks was also an accomplished politician. By

 the time of the Milligan case, Hendricks had been elected

to and had served in both houses of the Indiana General
Assembly, and had served as the Administrator of th

Federal Land Office in the administration of James-*
Buchanan. Hendricks had also served in both houses of
the U.S. Congress and had been an unsuccessful Demo-
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" Judge Thomas Drummond-presided over the Milligai civil trfal. He served
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" dominant figure in the R
Alvin P. Hovey, Commander of the Union Army in
Indiana and a future governor of the State, and General
Ben Spooner, a Union Officer who had lost an arm at the

battle at Kenesaw Mountain.
Counsel on the opposing side of the case was Ben-

jamin Harrison, grandson of President William Henry
Harrison and direct descendant and namesake of the
Governor of Virginia who signed the Declaration of
Independence. Harrison was an early adherent of the
newly-formed Republican Party. He was elected as a
Reporter to the Supreme Court of Indiana in 1860, a
position which was a political plum for lawyer-politi-
cians. After service in the Civil War as a general in the
Union Army, Harrison was again elected Reporter of
the Supreme Court in 1864. Harrison was in great
demand as an orator at Union Army reunions and was
a leader in the formation of the Grand Army of the
Republic in Indianapolis. Some surmise that Harrison

as selected personally by Ulysses S. Grant to defend
\ rze array of defendants brought into federal court to
answer in damages to the claints of mistreatment made

by Milligan.

“powerful member of the United, §
e

- ons than thirty yearsinthe federa)judicary: Therels someevidencetosuggest ! )~y 17 RS L e S e T e i
list? co et Lincoln for:possible - focused-on.common law, claims for sa-called “trespass:

e

RN ket analiten ; 15 AR ""‘”:-;"“;5; %
publican party in Indiana, - -~ Althou h framed.

Harrison had a connection with Milligan from earlier
days for he had been involved in the case of Andrew
Humphrey who had been tried with Milligan before the
same military commission in. Indianapolis. After the
ruling by the Supreme Court in 1866 in Ex Parte Milli-
gan case, Humphrey had sued for false imprisonment
damages in Sullivan County, Indiana and secured a
$25,000 judgment. Harrison succeeded in having the
decision reversed in the Supreme Court of Indiana.

The presiding Judge for the “new” Milligan trial was
Thomas Drummond, a federal judge from Illinois.
Drummond had served with Abraham Lincoln in the
Tlinois legislature and later was considered by Lincoln
for possible appointment to the Supreme Court. Jury
selection for the trial resulted in commentary from the

. Democratic press organ in Indianapolis that at least ten

of the twelve jurors were known Republicans.
" "The adversarial dynamic of the trial is interesting to

- analyze: Hendricks atterfipted to keep the trial narrowly e

»

".t %

et thie person of and indigities sufféred

| li5ugh framed ifi ferms of common law trespass, "
false arrest and false imprisonment, the case was, in
reality, a claim for money damages in a jury trial for a
violation of Constitutional rights. The evidence offered

continued on page eight
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After his participation in the
Milligan case, Harrison ran for
governor of Indiana in 1876,
but lost. He was later elected to
a term in the US Senate from
Indiana, failing reelection by a
single legislative vote. Two
years later, he was narrowly
elected President of the United

States.



The Sequel to Milligan (continued from page seven)

by Milligan about his health and the conditions of his
confinement in Indiana and later in the Ohio Penitentiary
has an altogether modern ring. Milligan claimed specific
physical injuries as well as emotional pain and suffering.
Originally, he sued for $500,000 in compensatory dam-
ages. But by the time the case
went to trial the prayer for dam-
ages was reduced to $100,000,
and at least seven defendants
were dismissed for one reason
or another. According to one
historian, the case as originally
conceived had included
twenty-three defendants, and
that “a dozen” were: dropped
before the case went to trial. .
It rmght surpnse modern S

Kipaqyy payors)t aimig spouny

unconstltutlonal confinement.
In a lengthy two-day presenta-
tion, Hendricks led Milligan
through a long list of alleged
inhumane treatment and per-
sonal indignities sustained by
him while held in custody from
September 1864 to April 1866. Hendricks clearly had
the advantage of the law of the case decided by the
Supreme Court in Ex Parte Milligan, and carefully
constructed his factual case around that decision. His
tactics were thus simple and straightforward.

Early in the trial Judge Drummond reinforced the
application of the Milligan precedent by taking judicial
notice that the civil courts, both state and federal, were
open and operative in Indiana throughout the Civil War.
This quashed Harrison’s efforts to show that Milligan
was in fact subject to military jurisdiction. The Harrison
defense tactics were complex as he had to guide around
the heart of the Milligan decision. He had to accept the
Supreme Court’s pronouncement in the majority opin-
ion of Justice Davis. Harrison, always an able technical
lawyer, launched a procedural barrage even while conced-

ver Clevéland.

 Thomas A. Hendricks'was élecied governor of Indiira
in 1872, and prior to that had served in both houses of
the U.S. Congress. He missed becoming Vice President
of the United States on the Samuel J. Tilden ticket by a
single electoral vote in the highly contested election of
1876. In 1884 he was elected Vice President under Gro-

ing Milligan’s validity. His basic tack was to question th;?\\
amount of any damages. He made at least three technic:. !
attacks. Most importantly, he sought and secured a favor-
able ruling based on the 1863 Habeas Corpus Act enacted
by Congress, involving a two-year statute of limitations.
Judge Drummond ruled that the
statute was applicable in the
case and instructed accord-
ingly, thus limiting the dam-
ages sustained by Milligan
solely to a narrow slice of time
between March 13 and April 10,
1866, a period of less than a
month. This was a devastating
lega] defeat for Milligan, '
Contemporary court ob-/.i_. -
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to implicate himself in testi-
mony, Harrison was forced to
rely on third parties to try and
document Milligan’s participa-
tion.

Witnesses such as Felix
Grundy Stidger, a self-promoting Kentuckian who had
infiltrated the Sons of Liberty and Knights of the Golden
Circle, were called to try and establish Milligan’s active
participation in the groups. Stidger provided pointed
testimony against Milligan.

I met the plaintiff Lambdin P. Milligan in the city of
Indianapolis, Indiana at a meeting of what was termed
the Grand Council of the State of Indiana of an organi-
zation known as the “Sons of Liberty,” in the month of
June 1864, He was there known as an officer of the
organization with the rank and title of Major General. His
name was read in the meeting of the Council in his
presence as such officer. . . . There was considerable
discussion had on that day by the said Council in regard
to the purposes and objects of the said order. . . . The




said organization was exclusively a secret organization.
None were allowed to be present at its meetings except
known members thereof. The objects of the said organi-

;5 zation as discussed in said Council on that day was: The

supposed tyranny of the Federal Government and the
means to be used to remedy the evils complained of. A
part of the program then dis-
cussed as aforesaid was: The
releasing of rebel-prisoners at In-
dianapolis and Rock Island and
other points; Seizing United
States Ams and Supplies, and
arming and supplying said Rebel
Prisoners and such citizens of
the State as could be indticed to
jointhemandto operate as might
be. thought best for the ass1s-
tance of the‘RebeI Army e

Kipaqry paumsiy aipig sjoun)p

hit the target, there was an occa-
sional miss. Another spy wit-
ness, Edmund Klamroth, did not

fare so well when cross-examined by Hendricks who
trapped him in falsehoods and literally drove him from
the witness chair in disgrace.

Harrison concluded his argument on the eve of Me-
morial Day in 1871. Flamboyant and patriotic rhetoric
framed his appeal to the jury not to penalize the defen-
dants who had fought and nearly died for their country.
Referring specifically to Spooner he told the jury that

. on the bloody sides of Kenesaw, he gave an arm,
almost a life, for the country which he, and these his
comrades, loved so well. While he lay upon the field,
bleeding, almost dying, here in Grand Council in the
State of Indiana Milligan and his associates were plot-
ting treason; and now they seek to rob him of the little
savings from the office which a grateful country . . .
conferred upon him, in order to enrich the traitors.”
Most of Hendricks’ response was restrained in con-

“.Aast to this melodramatic summation. His argument

appealed calmly to the reasonable and responsible na-
ture of the jurors:

‘the Fiftieth Congress of: the' United. States, and was: -
elected Governor of the state of Indiana in 1888.

“The dignity and importance of the questions involved
in this case you can estimate somewhat when you
consider the language of the Supreme Court thus
used in respect to them. They are not whether Mr.
Milligan is a good or bad man, nor whether the defen-
dants were gallant soldiers and able officers, but
' whether a man can be arrested
without authority of law; held
month after monthin prison; put
on trial before a tribunal having
no jurisdiction or authority over
him, and sentenced toignomini-
ous death; and for all to be de-
nied the ancient remedy and
redress of the law. The struggle
today is to maintain some of our
chenshed Constitutional nghts,

)

the nghttotnal byjury, freectom

closed his remarks with the im-
age of honoring the solider’s
graves for Memorial Day. Hendricks responded with a
description of his own visit to Arlington Cemetery:

Fame's etemal camping ground is the resting place of
the dead solider, and glory guards that resting place.
And do these gentlemen ask you on tomorrow to decide
that which is contrary to your sacred pledge and carry
with you a burden through life that will stand your
stooping shoulders down to the grave—a false verdict?
Can you visit the graves of the true and the brave and
cast flowers upon them, because they fought for the
integrity of the Union; to maintain the authority of the
govemnment. . . .Can you go there tomorrow, with the
consciousness of having failed to discharge one of the
highest duties that a citizen is ever called upon to
perform. The ceremony will be no honor to the dead
soldier, and the flowers no.omament to his grave if
strewn by hands that have defiled the law in court. It may

continued on page thirteen
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THERE IS NO “HOW TO DO IT MANUAL"
AT THE SUPREME COURT

by John A. Stookey*

hr

here is no ‘How to do it manual’ at the Supreme
Court.” This was Justice Sandra Day O’Con-
nor’s response to a question concerning how things had
changed for her at the Supreme Court during her seven-
teen-year tenure on the High Court. The question was
one of many addressed to her by two of her former
clerks, Scott Bales (now an Assistant United States

ingly said that this was the key to her survival, because
without Linda Blandford, she would probably still not
understand how things worked at the Court.

Justice O’Connor also recounted her great admira-
tion for Justice Powell. She particularly recalled how
much she had enjoyed talking and debating with him and
how she had wondered on his retirement how she would

survive at the Court without him as her friend and
confidant. This story was particularly appropriate be-
cause: Larry Hammond, an attorney at the Phoenix Law
Historical Society: Justice O’Connor went on to explain ' firm of Osborn Maledon and a former Powell clerk, had
that Ruth McGregor was the- first clerk she hired and - introduced Justice O’Connor. In that introduction, Ham- - =
~ togetherthey had to figure-out how things worked at the - mond recalled that Justice Powell-had an article clipped.; .
- Court We did not know how:opinions were circulated; we - . from.the. “Style”section of the Washington Post which.. ..
-+ o 3°did notkndw:how the:certipocl woiked; we -didn’t; know . .ieported: that:by.dancing: with. Justice O’Connor.at.a;. -
IR flié'v?fa‘iiyﬂiiﬁgﬂwofkédﬁ?hisﬁéfeﬁ@:Cﬁnh‘é::explaineiclhﬂfhis;s':fupeti,qnect'ebria.t.ln'gfhet&appqinment;tgi.ﬂlgﬁanh;ng
el the Jusfice into-awortiderflstory: dboat Justios:Lewis: el had:appatently-become: the:first Supreme: Conrt:Jus
-+ "Powell: Affectionatélyiititatitig -Powell's. southepin Vir- * tice to dance-withanother Justices .-~ wg. vais i i,
T accem,o’ConnorrecohmcdhowPowe}l musthdve: < Attended this-yearby more than 100Jawyers; schol- i
L tf.‘irhj:;iérs’tébdfﬂhaitfshé.ﬂé‘e‘déii%helﬁfwhéﬁfﬁ'e offered tolether:: ars, - and judges;  the::annual . meeting. of : the. Anzon{ I
“i - hite'his second secretaryyLitida Blandford: O*Connorjok- members:of; the:Supreme Court Historical ‘Society has¥:i ¢
S become a much anticipated event. Last year former . -
Arizona resident Chief Justice Rehnquist visited with
guests in Tucson. (see Vol. XVIIL, No. 1) This year, mem-
bers met in Phoenix and were treated to an Arizona
native as a speaker. In her opening remarks, Justice
O’Connor observed that Arizona was not such an un-
usual place for a meeting of the Supreme Court Histori-
cal Society. She noted that many recent Supreme Court
cases have come to the Court from Arizona as well as
several contemporary landmark cases such as Miranda
and Gault. Her point was clear. Supreme Court history
does not just happen in Washington, but is national; cases
and justices come from all parts of the country.
To many of the guests the most moving comments
by the Justice concerned Justice Thurgood Marshall.
When asked to talk about some of the Justices with
whom she has served, O’Connor immediately named
Justice Marshall . . . “he is the only true American hero
I have gotten to know personally.” She traced Marshall’s
life from his rejection at the University of Maryland law
school because of his color, to his life at Howard’ Y
then-struggling law school, to his work at the NAACH
Legal Defense Fund, to his appointment as Solicitor
General and finally to the Court. She spoke with deep

Attorney), and Justice Ruth McGregor (recently ap-
pointed to the Arizona Supreme Court), at the 1998
meeting of the Arizona members of the Supreme Court

1504 uoyBunysey Ry (Asauno)

Ob August 19, 1981, President Ronald Reagan announced the nomination of
Judge Sandra Day O’Connor to the Supreme Court of the United States. In this
photograph, President Reagan and then-Judge O’Connor visit in the Rose
Garden at the White House following the announcement of her nomination to

the Supreme Court.
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time two United States Supreme Court Justices had danced together.

fondness and admiration for a person that she said had
truly helped to shape 20th Century American for the
better. She ended by saying with astonishment that
Marshall did not seem to realize what he had done; that
he would always discount compliments for his accom-
plishments, by saying that there was so much more to do.
Justice O’Connor also recalled Justice William J.
Brennan, Jr., his outgoing personality, “twinkling eyes,”
and his impact upon every area of law. O’Connor re-
called Justice Byron White as “another kind of hero”—a
superb college and professional athlete, who became a
brilliant attorney and Justice. For Court watchers,
O’Connor’s first recollection about Byron White was
quite interesting. She said that unlike any other Justice
she has known, White had a great interest in the Court’s
original jurisdiction cases. White would shepherd these
es and ensure that they were fully and fairly decided.

' %25 tice O’Connor speculated that this interest at least
partially reflected the subject matter of many such
cases—water rights. She suggested that as a fellow

)’ Conny }‘p;ov:dmgﬂss;stancem helpmg -herlearn, the“ways” ufthéConrt b
An. -article in the Washington Post suggested that when they danced with'one -~ ‘"~
another at an event celebrating her appointment to the Bench, it was the first

Westerner, White understood in ways that could not be
fully appreciated by those from other parts of the country
how water rights issues were of vital and fundamental
importance.

When asked to compare her experiences as an appel-
late judge in Arizona with her experiences at the Su-
preme Court of the United States, Justice O’Connor said
that the biggest difference was that the Supreme Court
really functions as nine separate law firms. The Justices
seldom interact or discuss issues. She pointed out that
this is even true at conference. She said that it is a
misperception to say that cases are really “discussed” at
conference. Rather, each Justice typically summarizes
the opinion he or she has reached, and then an opinion
writer is assigned. O’Connor said that the lack of con-
versation is both a functmn of the workload and the

~_,persona11t1es of the Justices: She, did name one current

$5218u02) fo Kipi

In her remarks, Justice O’Connor said that Justice Thurgood
Marshall was the first “true American bero” she had ever known
personally.




Sabour Party). He graduated MA, LLB there. He then
@im on to Christ’s College, Cambridge, where he
graduated BA with 1st class Honours with distinction in
Law, and LLB with 1st class Honours. He was a Scholar
of his College, and won the University Prize in Jurispru-
dence. He is an Honorary Fellow of Christ’s College.
He lectured in law at the London School of Economics
from 1966 to 1969 and was called to the Bar by the Inner
Templein 1967. He has been head of chambers at 11 King’s
Bench Walk since 1981. He became a Queen’s Counsel
in 1978 and served as a Recorder from 1985 to 1988. He
was appointed a Deputy High Court Judge in 1987.
Lord Irvine, who was created a Life Peer in 1987,
married Alison McNair in 1974, and they are the parents
~ of two sons, David and Alastair. Lord Irvin€’s title
" comes from the village of Lairg in the District of Suth-
. er]and in‘the’ North East of Scotlarid. He chose Lairg as’
a iJse of hls farmly assocratrons wrth vLan:g,

Lord Chancellor To Speak at National Heritage Lecture (continued from page one)

Lord Irvine is uniquely qualified to present the
National Heritage Lecture nét only by virtue of his
credentials and accomplishments, but also by virtue
of the fact that The Lord High Chancellor is the only
member of the British government to serve simulta-
neously as a member of all three branches of the
government: executive, judicial and legislative. In-
deed, the office of Lord High Chancellor may be the
only office in western government for which this
distinction can be claimed.

The Lord High Chancellor was introduced by Justice
Stephen Breyer. Following the program, a reception was
held in the Conference Rooms. The speech will be
printed in a forthcoming volume of the Journal. Ques-
tions about Society events may be directed to the Soci-

.ety § office at (202) 543-0400. Informatlon abbut lec:. .
’tures"are also’ "posted'.on the Socrety S: websrte at-': RS
www:supremecourthlstory.o J;EI ‘ o

N prejudrce ‘ahdpopular opinian.:l: heither:Know-nor: car

: laws which stand by. you in every right.you- possess St 0

After thrs closmg oration, the jury recessed to consider

a verdict.
Jury deliberation lasted throughout the night, and on

Memorial Day morning at approximately 11:00 o’clock,
the jury returned a damage verdict of $5.00 in favor of
Milligan after a bruising, extensive two-week legal bat-
tle. The jury also awarded costs to Milligan. But accord-
ing to the papers retained in the Federal Archives, he was
again pro se trying without success to collect his fees
late in the 1870s.

The size of the jury verdict certainly did not forecast
the eventual recognition of the participants in the case.
In the following year, 1872, Thomas A. Hendricks was
elected the sixteenth Governor of Indiana and served one
term. Although he lost a bid to become Vice President
on the Tilden ticket in 1876, Hendricks was eventually
elected Vice President with Grover Cleveland. Ben-
jamin Harrison was elected to a single term in the United
States Senate from Indiana, and by a narrow margin, was
})ected the twenty-third President of the United States.

“-#lvin P. Hovey was elected the twentieth Governor of
Indiana. Only Milligan himself seemed to diminish in
historic importance in the succeeding years.

they you h‘a\re ‘toimaintaina: flght'm'f thlS' case: agamst" '

¥ anythmg about that:You have to'maifitainthe laws-<the; }«

‘aSheﬂéd that the Mrllrgan' tnal WS’ the ﬁrst great'ciw} &
z nghtsthe deeided by:the Supreme Court. He'is suppoited -
“iii'that aksertion by otie of hispredecessors, Chief-Justice:
‘Ear]l Warren. It can also be said that this celebrity-laden
trial in the Federal Court in Indianapolis in 1871 was the
first great civil rights jury trial. The second Milligan case
seems to bear out de Tocqueville’s assertion that most, if
not all, major political questions do find their way into a
law suit in the United States of America. O

AUTHORITIES AND READINGS

1. Exparte Milligan, 71 U.S. (4 Wall.) 2 (1366).

2. Milligan v. Hovey, 17 Fed. Cas. 380 (Cir. Ind. 1871).

3. Felix Grundy Stidger, Treason History of the Sons of Liberty (Chicago 1903).

4. William H. Rehnquist, “Civil Liberty and the Civil War: The Indianapolis
Treason Trials,” 72 Ind. L.J. 927 (1997).

5. Issues of Indianapolis Journal and Indianapolis Daily Sentinel, May 1871.

6. Henry J. Sievers, S.J. Benjamin Harrison: Hoosier Statesman (N.Y. 1959).

7. G.R.Tredway, Democratic Opposition to the Lincoln Administration in Indiana
(Ind. Historical Bureau, 1973).

8. Documents collected in Milligan v. Stack, case No. 1472, Federal Records
Center, Chicago.

9. Frank L. Klement, The Copperheads of the Middle West (Chicago, 1960).
Klement also authored the chapter on the Indianapolis trials in American Political
Trials (Michael R. Belknap, editor, Greenwood Press, 1994).

10. Samuel Klaus, editor, The Milligan Case (N.Y., 1970).

11. Florence L. Grayseton, “Lambdin P. Milligan—A Knight of the Golden
Circle,” Indiana Magazine of History, Dec. 1947, p. 379.

*Judge Sharp was appointed to the U.S. District Court for the
Northern District of Indiana in 1973 and served as Chief Judge from
1981-1996. He is an Adjunct Professor at two universities.
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In response to a question about the decreasing num-
ber of formal opinions by the Court, Justice O’Connor
indicated that the decrease was probably at least partially
a function of the decrease in the mandatory jurisdiction
of the Court. She noted, however, that she is the “person
responsible for keeping track of such matters” and that
she thinks that the decrease has bottomed out and in fact,
that there is a slight increase.

Justice O’Connor was also asked about technology
at the Court and recalled that when she arrived the cases
were still printed by a “hot lead” process. She then talked
about the sophisticated computer system that has since
been installed. Feigning confusion, she laughed and said
that the Court is currently changing the word processing.
to “something called Microsoft Word” and that as.-a..

. result the computer. people have become part of her‘ -
- Phoenix, Arizona.

office staff. - - Lt

No “How To Do It Manual” (continued from page eleven)

|
Although not specifically discussed that moming 7 ‘1
the Conference Center tucked between Camelbac..
Mountain and Mummy Mountain, the picture that will
remain in the minds of many of us lucky enough to be
there will be of the first woman appointed to the Supreme
Court of the United States sitting next to her first clerk,
who is only the second woman ever to serve on the
Arizona Supreme Court. That picture, combined with
Justice O’Connor’s moving tribute to her former col-
league and friend, Thurgood Marshall, reminded us that
only recently has the judiciary in the United States begun
to reflect the rich diversity of our citizenry. Most of the
guests were fully cognizant of the place in history. that
Justice O’Connor will share with Justice Matshall. o ..

- *M+ Stookeyis a.mémber of the law Jirm Osbom Maledon dn -~

Membershnp Update (conﬁnued from pageithrge) s

Kelley H. Armitage, West Palm Beach
Carter A. Bradford, Orlando

Henry Bumnett, Miami

Eugene C. Langford, Tampa

Joseph P. Ludovici, St. Petersburg
Robert C. Owens, Miami

John A. Reed Jr., Winter Park

Patricia Thomas, Inverness

Genie Toner, Spring Hill

Iowa

Michael G. Williamson, Orlando The Honorable Robert
. Des Moines
Georgia
Kansas
Thomas A. Clark, Atlanta
Michael A. Gabel, Decatur The Honorable Jan W.
Marla A. Vickers, Athens Topeka

Illinois

Kathleen M. Banar, Chicago
Julie Bentz, Chicago

Gregory M. Boyle, Chicago
Richard A. DeLiberty, Chicago
Roland K. Filippi, Chicago
Gerard A. McInnis, Chicago
Susan E. Moore, Chicago

Leo R. Wetta, Wichita

Kentucky
The Honorable Walter

David Capp & Ruth Hennage, Beverly Shores

John Patrick Deveny, Des Moines
James P. Hayes, Iowa City
William J. O’Brien, Des Moines
Aaron T. Oliver, Des Moines
William D. Scherle, Des Moines

Marla J. Luckert, Topeka

Ben T. Cooper, Louisville
Charles Geveden, Wickliffe
Barry D. Gilley, Edmonton
R. Lee Steers Jr., Franklin
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i éDlstnct of : Columbxa (conxinued) -'_Gaan Moise;. Qlucagq et o dcdn ansnana w “i
.. -EarlJ. Silbert - | - Joel T: Pelz;.Chicago, . .
*"T.'Douglas Wilson j':*, “ Carla J: Rozyicki; Chicago. - s BarryW ,Ashéa.Ncw Otlearls _
Nancy Worth Coe 2. =] B Blylhe S_tason I, DeKalb L} Iames A {R()ll;ltl'ﬁe, Monroe LT
- Terrence J. Truax, Chicago . o
Florida . Maine
Indiana Michael J. Conley, South Portland

Luke M. Rossignol, Old Orchard Beach
Maryland

David W. Allen, Baltimore

E. Charles Dann Jr., Baltimore
David V. Diggs, Baltimore
Barbara L. Edin, Rockville
James E. Gray, Baltimore

D. Wilson, Bruce H. Jurist, Baltimore
George Joseph Lane, Gambrills
Mr. & Mrs. B. Francis Saul I, Chevy Chase
Thoomas C. Wingfield, Suitland
Leuenberger,
Massachusetts

David Baer, Boston |
A. Lauren Carpenter, Boston
Joseph B. Collins, Springfield
James Eddy, Boston

Emest M. Haddad, Boston

Lou Katz, Boston

Gary M. Markoff, Boston

Debra Mayfield, Boston
Anthony J. Ruberto Jr., Pittsfield

A. Baker, Glasgow
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Massachusetts (continued)
Stanley Sacks, Wayland
Edward A. Shapiro, Boston
Ychard J. Snyder, Boston
‘Kussell N. Stein, Boston

Michigan

Edmund M. Brady Jr., Detroit
Steven A. Reed, Ann Arbor
Daniel B. Snellings, Picayune

Minnesota
Robert J. Pratte, Minneapolis
Mississippi
William F. Goodman Jr., Jackson
- Missouri -
St. Paul’s Episcopal Day School, Kansas
City

- Jeffery T. McPhetson, St. Louis,

_ Henry D. Menghlm St. Louis

v znms James Campbell Owens, Kansas
§ F

City
k A. Peterson,’ Kansas City..«

" John A. Rava, St. Louis+ -.. . L

James J. Virtel, St. Louis
Craig A. Wilson, St. Louis

Nebraska

Melissa Curry, Omaha
Douglas L. Curry, Lincoln
Edward F. Fogarty, Omaha
James R. Harris, Lincoln
James M. Kelley, Lincoln
Daniel E. Klaus, Lincoln
Brian K. Ridenour, Lincoln
Donald R. Stading, Lincoln

Nevada

Bruce Alverson, Las Vegas
Mary Frances Edwards, Reno

New Hampshire

David H. Barnes, Manchester
~onald A. Burns, Manchester
):redenck J. Coolbroth, Manchester
Donald E. Gardner, Manchester
Bret D. Gifford, Manchester
Newton Kershaw, Manchester

mzme sz -StanleyD:DavisyKansas Cityr: wrarerame.
. Joseth Einstein, New. Yorkmwv.

New Jersey

Nancy A. Beatty, Livingston
Lance Cassak, Morristown
Mauro Checchio, Scotch Plains
James J. Godino Jr., Camden
Paul Johnson, Somerset
Raymond S. Londa, Elizabeth
Marcantonio Macri, Hackensack
" Martin F. McKernan Jr., Camden
John Nelligan O’Shea, Morris Plains
Elizabeth Smith, Morristown
William Tomar, Cherry Hill

New Mexico

John B. Draper, Santa Fe

New York _

. T '._'.:‘""' fa N
John F. Bréglio, New York

John C. Cassillo, Deer Park .. ..
Adrian W. DeWind, New York
~John-P.-DiMascio, CariePlace. oy :
James M. Dubm. New Yo -

| he Honorable Mark G Ferrell, Wést_
B Amhel‘st i 3 "u [ NS

|- John J. Freyer, Albany sresen o)
The Honorable Pamela J ones Haqbour. =

New York : .. o
Joseph S. Iseman, New York - -
William W. Karatz, New York
John L.A. Lyddane, New York
Michael A. Meltzer, New York
Kenneth A. Payment, Rochester
Thomas S. Reilly, New York
Mordecai Rochlin, New York
Percy M. Samuel, Elmont
Adam Sattler, New York
Willys H. Schneider, New York
Anthony Schnelling, New York
Robert B. Schumer, New York
Calvin Siemer, New York
Gary Smith, Brooklyn
David B. Toscano, New York
L. John Van Norden, Schenectady
William Walsh, Cortland Manor
Lewis M. Wasserman, Patchogue
The Honorable E.B. Winkworth, Fulton
Mark C. Zauderer, New York

North Carolina

Brian Michael Aus, Durham
Tomi W. Bryan, Greensboro

Richard E. Fay, Charlotte
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WnlhamG le Sorsal’l‘ulsa
I Laurence'L

North Dakota

Scott Wegner, Bismarck
Pat Weir, Fargo
Wallace Becker, Lincoln

Ohio

Ralph K. Frasier, Columbus

Gary Loxley, Springboro

Charles R. McElwee II, Cleveland
Ralph F. Mitchell, Cincinnati
Martin J. Murphy, Cleveland
Brent B. Nicholson, Perrysburg
Howard Nicols, Cleveland

Krista Paolucci, Cincinnati

David J. Young, Columbus

Oklahoma .

Gene C. Buzzard Tulsa
Gary C. Clark, Tulsa : .
JohnE. Dowdell Tulsa .
William R. Gnmm, Tulsa s
L. Pinkerton, T Tulsa Nl
"John H’enry Rule, Tulsa .. "...-" &
James R Waldo Oklahoma Cny o

Oregoq

'Ronald E Baxley, Portland

Jeff J. Carter, Salem

Thomas E. Cooney, Portland
Gordon Davis, Portland

Karen Garst, Lake Oswego
Michael E. Haglund, Portland
Harold C. Hart, Portland

Doreen Stamm Margolin, Portland
Lynn T. Nagasako, Salem
Katherine H. O’Neil, Portland
The Honorable Edwin J. Peterson, Salem
George Riemer, Lake Oswego
Cory Streisinger, Portland

Kevin K. Strever, Newport

Gayle L. Troutwine, Portland

Pennsylvania

Guido A. DeAngelis, Pittsburgh
John W. Frazier IV, Philadelphia
Laurel Frankston Grass, Norristown
Peter Hearn, Philadelphia

Jerome J. Kaharick, Johntown

John J. Lewis Jr., Philadelphia
Anne Marie Murphy, West Chester
Jeffrey L. Pasek, Ardmore

continued on page sixteen



... David L.. Nadolski,'Sioux Fall§ -
-, Michael P. Reynolds, Rapid C'lty

Membership Update (continued from page fifteen)

Puerto Rico

Frank Laboy Blanc, Humacao
Luis A. Navedo, Corozal

Rhode Island

Robert M. Duffy, Providence
Gordon D. Fox, Providence
Richard W. MacAdams, Providence
Neal J. McNamara, Providence
Robert D. Parrillo, Providence

Paul M. Sanford, Providence

South Carolina

William W. Doar Jr., Georgetown
D. Michael Kelly, Columbia
Edward P. Perrin, Spartanburg

South Dakota

Craig D. Grotenhouse, Rapld Cnty
Rory King, Abérdeen :

. Paul Jay Lewis, Sioux Falis
Robert L MoirisTI, Bélle Fourch'

' Stanley E ‘Whiting, Winner ... .-

.+ | Keniieth Tekell Houston
o | J Lamer Yeates, Hduston

Texas

The Honorable Greg Abbott, Austin
Barry Abrams, Houston

David H. Berg, Houston

John T. Carbaniss, Houston

John L. Carter, Houston

Michael Collins, Dallas

Kenneth L. George, Houston

G.P. Hardy III, Houston

Ronald D. Krist, Houston
Timothy R. McCormick, Dallas
Richard Warren Mithoff, Houston
Mike C. Nichols, Houston

James D. Piel, Dallas

Robert R. Roby, Dallas

James B. Sales, Houston

Ben H. Sheppard Jr., Houston -
William B. Short Jr., Dallas

| Joe Spurlock II; Ft. Worth -

Robert G. Taylor II, Houston -

Rt WestVirgmxa s

Jonathan Guden, Annandale
Nancy Hadley, Williamsburg
William Houston, Springfield
Tony Joseph, Arlington

George M. Newsome, Fairfax
William T. Pryor, Arlington
Peter D. Relic, Alexandria
Wallace Sanders, Arlington
Walter Gary Sharp Sr., Stafford
Paul N. Wengert, Arlington

Washington

Bruce Campbell, Seattle

John Dillon, Seattle

James R. Ellis, Seattle

Keith Gerrard, Seattle

Arthur W. Harrigan Jr., Seattle -
Christian Moller, Mercer Island
1 Dxmmlet Smnth Seattle
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