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GENERAL STATEMENT 


The Society, a private n on-pro fit organization, is d edi cated to the collectioll and prese rvation of the history 

of the Supreme Co urt o f rhe United States. Incorpo rared III the District of C olumbia in 1974, it was founded 

by Chief Justice W arren E. Burger, who served as its 6rst honorary chairman. 

The Sociery acco mplishes its mission by condu cting educational program s, suppo rting historical 

research , publishing books , JOlJ[!lJls , and electro nic m aterials , and by collecting ant iques and artifacts rebted 

to the Court's hi s tor y. These activities and o thers increase the public's awareness of the Court's contributio ns 

to our nation's rich con stitutional heritage. 

The Soc iety mJ inrains an ongoing educatio nal outreach program des igned to exp;lnd Americans' 

understanding of th e Supreme COllrt, the Co nstituti o n and the judicial branch . T he Sociery cosponsors 

Street Law Inc.'s Summer institute, which tra ins secondary school teachers to educate their students about the 

COUlT and the Co nstitution. It also sponsors an annuallecrure series at [h e Supreme Court as well as 

occdslonal public lectures around the country. T he Soc iety maintains its own educational website and 

cosponsors Landmarkcases .o rg , a website th at provid es curriculu111 suppo rt to teachers about ImporLlIlt 

Supreme Court cases. 

In terms o f publica tio ns, the Society di srributes a Q llarterly newsletter to its members contaJlling short 

historical p, cces o n rhe C ourt and articl es d escribing the Society's programs and activities. It also publishes 

the Journal of Supreme Court Hiscory, :1 scholarly co llec tion of articles ;l11 d boo k rev iews, which appears in 

March, Jul y and N ovember. The Society awards cas h pl'lzes to students and es tablished scholars to pro mote 

scholarsh i p. 

The Society initiated the Documenrary Hiscory of the Supreme Court of the United States, 

[789-1800111 1977 with a matching grant from tb e National Historical Publicari ons and Records C o mmiss ion 

( NHPRC). T he proJccr seeks to r(construcr an ;,ccurate record of the d evelopmenr of the federal judicia ry if) 

the formati ve decade between 1789 and ISOO because records from thi s perio d are o Ften fragmentar y, 

incompletc, o r miss ing. The Supreme Court' became a cosponsor in '979; since tben the project has co mpleted 

seven out of the cight vo lumes. An o ral histo ry program in which former Solicito rs General , fo rmer 

Arro m eys General, and retired Justices are interv iewed is another resca rch p rojec t sponsored by rhe Soc iety. 

T he Soc iety maintains a publicatio ns prog ram that has devel oped several ge neral Interest boo ks: The 

Supreme Court Justices: Illustrated Biographies [789-[995 (1995), sllOrt illustrated biograflhies o f the 108 

Justices; Suprem e Court Decisions and \\Tomen's Rights: Milescones CO Equality (2000), a guid e to gend er 

law cases: We the Students: Supreme Court Cases for and About High S chool Students (2000), a high 

school tex tboo k written by Ja111J1l B. Raskin; and Black White and Brown: The Landmark School 

Desegregation Case in Retrospect (200+), a co llection of essays to mark the 50th anniversary o f the Browl/ 
case, 

The Soclrey IS also conducring an ,1c tivc acquisitions progrdm , which h,1s substantially conrributed to 

rhe completi o n of the Court 's per mane nt co ll ection of busts ;lIld po rtraits, as well as pel'1 od furni shings, 

pm'ate papers, and other artif~ c ts and memo rabilia rdating to rh e C ourt-'s history. Th ese lTI<1 tc ri<11 s arc 

incorporated IIlto exhibitions prepared by the Couct Curator's Offi cc for the benefit of the Court's o ne 

millio n :l11nu al visitors. 

T he Soc iety has ,1pproxI!11J te ly ; ,700 members whose fin ancia l support and voluntee r participation in 

the Society's standing dnd ad hoc committees enables the org.1niza tio n to function. These committees rqlort 

to all elected Board of Trustees ,md an Executive Comminec, the la tter of which IS princi pally respo nsible for 

po licy dec isio ns and For superVIsing the Society's permancnr staff 

Requcsts (or additional rnformat1o n sho uld be directed to the Society's headguarters ,1[" 22 4 East Capitol 

St ree t. N .E., W.lshl11gto[l, D.c. 2(00), telephone (202) 54 3-0400, o r to the Society's website dt 

WW w.s llprc mccou rrh IS tory. org. 

WWw.sllprc
http:Landmarkcases.org
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Introduction 

Melvin I. Urofsky 

As a constitutional historian of a certain 

age, I often have this little shock 

when I am writing, as a about a case 

I remember reading about as a citizen. I was 
a freshman in school in a upstate 

New York town when the Court handed down 

its decision in Brown v. Board Education 
(1954). I recall our civics teacher saying how 

it was, but for those of us who had 

not traveled far, and not into the 

South, it meant little. 

r was in school in New York 
when the Court decided Vitale 

and while it had been a long time since 

my school day in Liberty had begun with a 

prayer, the resulting furor could not be missed. 
It seemed as 

cis Cardinal usu­

negative, to say about the ban on com­
school prayer. Bruce who 

has just finished a book on the case, takes us 

back to look at those and to remind 

us that the debate on the case is one of long 

standing. 

Similarly, the women's movement had 

a great deal of momentum, and those of 

watched with 

fascination as the 
failed to win 

in a series of cases usually 

Professor Ruth Bader 

Protection 

Clause around the shoulders ofwomen. Jeremy 

Bressman takes us back to the case in which a 
new standard for review of gender 

cases would be and which is 

many instances, the guiding standard used 

the courts. 
As a historian, I know that the Senate 

over the past two centuries has not confirmed 

all presidential appointees to and 
until the twentieth century, nominees did 

not even appear in person before the Sen­

Committee. In what is still the 

and most bruising confirmation bat­
tle in our history, that of Louis D. Brandeis 

in 1916, the while certainly taking a 

role in accusations him, 

never made a public utterance about the con­

firmation the four months it went on 

and never before the subcommit­

tee To the reader of the newspapers 

v 
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and of those it would have portant on the nineteenth century law 

seemed that Brandeis had disappeared in 

Boston, 

Ernesto Sanchez argues that the transi­

tion to the modern of confirmation pro­

cess began with the failed nomination of John 

.I and that from 1930 on we moved 

steadily toward the with which we are 

familiar. Not everyone may agree that Parker 

is the case, but Mr. Sanchez makes 

some and points. (By 

the way, the Parker 

The Dartmouth case IS, of course, 

well-known in constitutional history as a 

decision interpreting the Contracts Clause as 

well as for the template that Justice Joseph 

them le­

power to amend charters. 

But we look at how the decision affected 

other arcas of the law, and as Professor Eliza­

beth Brand Monroe the case had an im­

of charities, 

In the last two years we have had two open-

on the court, one causcd by death and 

the other by This is not 
since over time while there have been many 

deaths ofsitting many others have left 

. the Court to pursue other interests. What do 

they do? After one has sat on the most power­

ful constitutional court in the world, what op­

tions are available if a Justice chooses to 

down') One we know do not do is 

write their although as a historian I 
wish that some of them had. Minor III 
takes us on a tour of what retired Justices have 

done after leaving the bench. 

our book Grier 

tells us about some of the many new books 

that have dealing with the 

Court 

The as always, is 

and fun. Enjoy' 



The Influence of the Dartmouth 
College Case on the American Law 
of Educational Charities 

ELIZABETH BRAND MONROE 

One of the important features of American history has been the availabil of educa­

tion. Religious toleration, low costs, few educational impediments, public interest 

and and corporate status made the foundation and universities a 

common event in America. 1 By the time of the Revolution Americans 

had founded ten by I and the Civil 

of which 104 have survived. Although the earliest '"Vl1C)~C" 

of the of in I 

education. But the creation of these institutions led to disputes within them over curricula and 

governance. How the U.S. Court dealt with a minor political involv­

the governance of a small New Hampshire would determine not that college's 

relationship to state and federal government, but also that of all other 3 

The literature on Dartmouth v 

Woodward (1819) is largely the creature of 

constitutional on the one hand, and 

scholars of American education, on the other. . 

1 delved devel­

general studies 

on American and histories of col­

leges and universities before the Civil War4 

Research on American contract and corpora­

tion law, the U.S. Supreme Court, and Dart-
mouth more useful. I have also 

to this article a general knowledge of 

the history of the era. 

In the last quarter of the eighteenth cen­

tmy, Americans rebelled the British 

government, disestablished religion, and abol­

ished most law. While new 

constitutions in the 1770s and 1780s 

created state and federal governments, other 

reforms occurred or incom­

statutes of the colo­

nial era had allowed dissenters to practice 

their faiths so as they continued to fi­
nancially support the established church. But 

the era, 
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Dartmouth College, like other colleges and universities in the new republic, was dependent on charitable 
donations for funding. In a culture that favored limited government and few taxes, colleges relied on state 
governments to encourage the creation and financial support of educational charities. 

nonconformists grew more militant, and by 

1800 most states. after much social and po­
litical unrest, had adopted anti-establishment 

that whittled away at the privileges of 
state churches. 

to state-supported churches was 

matched by hostility to British law.6 State 

English statutcs as unfit 
for democratic and them from 

state statute books. After the War of J8 J2, 
legal institu­

tions 
and iudQeS contll1ued to rely on EngliSh com­

it was accessible. 
While politicians in the new de­

clared William Blackstone and Lord Edward 

Coke irreconcilable with democratic insti-
American editions of Blackstone's 

Commentaries were the most widely avail­

able treatises prior to 1830. Politicians might 

case law as inconsistent with 

but American lawyers and 

because reports of 
state decisions were unavailable. 7 

Americans of the era also to re­
alize the of the Revolution through 

balancing liberty and power. To 

maintain the appropriate balance, republican 

leaders espoused an educated pro-
and the inculcation 

of civic 

commonwealth. An important institution in 

this vision of was the 
But the earliest colleges were affil­

iated with colonial established churches and 

maintained boards of trustees largely com­

of the faithful. To provide colleges that 

reflected the new republican attitudes 

removal of 
sectarian influence from boards of 

or creation of nonsectarian colleges 
independent of the state. In a culture that fa­

vored limited government and few taxes, each 
of these forms of higher education would de­

pend on public donations. To secure dona-

state policy would have to encourage the 

creation and financial support of educational 

charities.9 
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Early national policies about religion and 

law colored attitudes toward charities. Tn the 

absence of a federal pol icy, each state worked 

out its own program. Some states restricted re­

ligious charities and many secular charities, 

others continued to use colonial statutes mod­

eled on English law, still others encouraged the 

founding of charitable organizations in their 

constitutions, while most states left the cre­

ation of charities to the legislature. IO In the 

colonial era, the typical charities had been 

churches, schools, and poor relief. While many 

donors to these charities made contributions 

during their lifetimes, others left bequests in 

their wills. Poor drafting and poorly conceived 

bequests often presented difficulties, however. 

In addition, heirs disputed testamentary gifts . 

In a culture in need of benefactors to provide 

basic services,judges interpreted wills permis­

sively and reformed them when necessary. This 

leniency continued the tradition of English eq­

uity courts. 

By the early nineteenth century, a coun­

tervailing attitude made inroads in charitable 

gifts. Like English landowners in the fifteenth 

and sixteenth centuries who feared too much 

property had made the Church too strong, 

Americans saw the increased wealth of chari­

table organizations as allowing too few people 

to control too much. Judges began to interpret 

bequests more strictly as well as to find more 

often for heirs, and legislatures denied charters 

for new charitable corporations. In this atmo­

sphere of suspicion about how and by whom 

charitable gifts would be used, Americans de­

bated the role of colleges in American life, 

their relation to the state, what they should 

teach, and how they should be financed and 
governed. I I 

By 1818, when Dartmouth College was ar­

gued, three of the Justices of the U.S. Supreme 

Court had been involved in attempts by states 

to limit the reach of the college boards ofdirec­

tors ("visitors"). 12 ChiefJustice John Marshall 

had argued for the Commonwealth of Virginia 

on behalf of the visitors of the College of 

William and Mary; Justice Joseph Story, a new 

mem ber of the Harvard board of overseers, had 

joined a thirty-year-old dispute that dated to 

the state 's Revolutionary constitution; and Jus­

tice H. Brockholst Livingston had spent almost 

as long trying to keep Columbia University 

independent of the New York legislature. By 

the early nineteenth century, Yale, the Univer­

sity of North Carolina, and Transylvania Col­

lege had also felt the cold determination of 

their state legislatures. When the U.S . Supreme 

Court heard arguments in Dartmouth, repre­

sentatives of other colleges and universities 

concerned about the outcome of the case filled 

the audience. 

The Dartmouth College controversy had 

been brewing for about ten years when it fi­

nally erupted in a pamphlet war in 1814. 13 

John Wheelock, president of the college, had 

succeeded his father in 1779 and had man­

aged over the intervening thirty-plus years to 

repeatedly antagonize the college's board of 

trustees . Formerly a tractable group that had 

acquiesced in his father's management of col­

lege affairs, the trustees now quarreled with 

Wheelock over faculty appointments, the local 

church, and the president 's duties and preroga­

tives . Wheelock took his problems to the pub] ic 

in an anonymous eighty-eight-page pamphlet 

describing the trustees as Federalist conspir­

ators bent on destroying popular government. 

New Hampshire Republicans rallied to Whee­

lock to protect the institution the state had lib­

erally supported. 

In the state elections of 1816, Republicans 

pointed out that Dartmouth 's charter, a royal 

grant of 1769, provided for a self-perpetuating 

board of the trustees that was more attuned 

to attributes of monarchy than to the spirit 

of American liberty. After the Republicans 

proved victorious at the polls, the new legisla­

ture converted the college to Dartmouth Uni­

versity, expanded the board of trustees from 

twelve to twenty-one members, and made it re­

sponsive to the state. The old board retal iated 

with its own pamphlet, which argued that the 

old charter granted property rights and ftll1C­

tioned as a contract between the state and the 
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According to Article 15 of the New 

Hampshire those property 

could not be confiscated without due process 

of law-that a trial. Since the new charter 

of the university the old charter, it 

also violated the Contracts Clause of the U.S. 

Constitution. 
In 

the former trea­

surer, H. Woodward, who had de-

and account books. IS 

forces seized the campus 

though almost all of the 

loyal to the col 

their school in borrowed rooms in town. 

In Wheelock to be replaced 

his son-in-law William Allen. When President 

James Monroe visited Hanover that summer, 

he was awarded two honorary 

from the and another from the univer­

sity. Skirmishes among students and faculty 

of both institutions continued on the campus 

throughout the fall. 

In the the New 

Superior Court received the special 

pared agreement of the oarties. It in­

cluded the college charter of I 
the university, and a pe­

tition requesting the court to decide on the 

constitutionality of the statutes. At the argu­

ments in May and 1817, Jeremiah 

Mason, Jeremiah Smith, and Daniel Webster 
nrp',,'ntpt1 the college, while Ichabod Bartlett 

Sullivan, New Hampshire's at­

for Woodward 

resented a 

courts could 

take away vested rights in and the old 

board of the college had such property inter­

ests in the governance of it. (2) By the 

the had violated the New 

Constitution taking the property 

of the old board. (3) This action also violated 

the Contracts Clause of the U.S. Constitution 

impairing the old college charter 

with the creation of the university. The thrust 

of the presentation was that Dart-

mouth was a eleemosynary 

immune from state interference. 

Mason the corporate status 

by resorting to custom and case law. 

He contended that English Jaw divided cor­

into two classes: civil (public) for 

municipalities and for 

nary (charitable) for 

schools. Dartmouth fell into the latter cate­

gory, based on the private that had 

created it. Smith continued Mason's 

on the elder Wheelock's role in 

the creation of Dartmouth According 

to Smlth, the earliest donations to the 

had come from a group of subscribers 

who had been solicited by agents of Wheelock. 

The ]769 charter described Wheelock as the 

founder because the birth of the had 

occurred through his solicitation of those ini­

tial funds. Visitational and supervisory 

over the college were determined in 

law by the source of the first endowment. 

to the plaintiff, the 

founder, had appointed the trustees to serve 

as "visitors" (supervisors) of the His 

action gave them a vested interest in their 

pervisory role. When the legislature altered 

the trustees' additional 

trustees and it violated 
the state and federal constitutions,18 

Sullivan and Bartlett countered the 

tiff's argument with their own 

custom and law, Sullivan that 

the public status of a corporation was based 
on its purpose. If the "AmAr'>" 

to interfere. Even 

had to yield to in the public in­

terest. To Sullivan, the Contracts Clause had 

been intended to prevent state debtor legisla­

tion, such as moratoria, and did not apply to 

the action taken bv the New Hampshire assem-

Since the charter was a grant for a ic 
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He claimed that Smith and Mason had con­

fused the foundation of Dartmouth with the 

foundation of Moor's Indian 

also founded the elder Wheelock. The char-

v~ ..v,~v,when 

in fact the record indicated only that Wheelock 

had solicited donations to the Indian School. 

But both Vermont and New had 

donated land and other aid to the for 

the broad public object of the education of the 

the State ofNew 

and was 

with an interest Even if the 

trustees appointed Wheelock held powers 

those powers could be altered by 

in the interest of the public. 19 

Chief Justice William M. Richardson de­

livered the unanimous opinion of the New 

Hampshire Superior Court on November 6, 
181 20 He and the other members of the court, 

Samuel Bell and Levi had been ap­

to their seats in 1816. All three were 

statutes that had cre­
ated the university.21 

Richardson by stating that the old 

division of corporations, based on their source 

of funds, was more suited to traditions in 

Europe than to the economic and cultural con­

ditions of America. on the defense's 

argument, he a new division based 

on purpose. To the court, 

and manufacturing were opportullItles 

for individual the organizational needs 

of which could be met corporate char­
ters. Public ,.." ,,'nn, rM would include munic­

ipal organizations and educational and hospital 

Levi Woodbury sat on the Supreme Court of New 
Hampshire that ruled unanimously in favor of the 
Republican legislature when it heard the Dartmouth 
College case in 1817. Woodbury had been a member 
of the college's board of trustees, but had resigned 
upon his appointment to the bench in 1816. 

facilities that needed services to the 

public at The Dartmouth Col char­

ter identified the college's purpose as .:>u,;..mr 

among the Indians 

broadly, promoting education in New 

That broad purpose made the a pub­

lic and its trustees servants. 

the slate had a property interest in the 

the trustees had no to assert. 

established the nature ofthe 

Richardson denied the ar­

guments: (I) An examination of New Hamp­

shire decisions showed that both the legislature 

and the courts could take away vested rights 

in property. (2) Therefore, the New Hamp­

shire constitutional had not been vi­

against actions 

the Contracts Clause 

was meant to protect but be­

cause Dartmouth was a public cor­

poration, it was inapplicable. The clause was 

not intended to limit a state's control over its 

own institutions. the legislation was 

http:university.21
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Richardson acknowl­

that the trustees could "carry their cause 

to another tribuna L 
The 

US. 

Court. The uni­

a Massachusetts 

with even less constitutional ex-

and William US. 

as associate, Webster and Wi!'t had 

both argued eig:ht cases before the 

there in 

Dartmouth \1, Woodward, Webster had taken 

in the state case, was familiar with the 

of the and considered the case 

his primary concern for the Term. Wirt was 

not familiar with the case had not 

even been with Bartlett's or Sullivan's 

lower court argument, and was preparing ten 

other cases for the Term, Lack of 

would be telling. 

The case came before the Court under sec­

tion 25 of the judiciary Act of I which 

limited to the Contracts Clause 

issue. Webster began with a disquisition on 

all of the issues to the New 

shire court that were not relevant to the US. 

Supreme Court's jurisdiction, spent 

most of his time interjecting the irrelevant­

but useful-Webster then on to the 

Contracts Clause. 

decision in Fletcher v. 24 Webster ar­

that since of land in that 

case was a contract, the Dartmouth charter····a 

grant ofcorporate powers-was also a contract 

ofthe Contracts Clause. He 

contract claim would extin­

of science" that small 

in the young nation.25 

from Richardson's de-

unsuccessfully to refute the 

A bank president and authority on commercial law, 
Joseph Story believed that while banks, canals, and 
other public corporations performed public services, 
they were nonetheless private investment opportuni­
ties that would only flourish if investors felt secure 
from legislative encroachments. In Dartmouth Col· 
lege, he seized the chance to protect private property 
rights by means of the Contract Clause. 

force of Webster's argument. To Holmes. the 

nature of a was determined by 
its purpose, and education was an important 

public concern. The New consti­

tution and the 1816 

statutes amending the charter were a 

form of encouragement. Wirt, too, failed to 

deflect Webster's presentation, He that 

the Contracts Clause was intended to protect 

while charters of public corpo­

rations were always held to 

And to Wirt, Dartmouth was a 

Richardson's distinction 

of the purpose of the as the de­

termining factor in corporate status, Wirt re· 

turned to the foundation. He 

that the charter did not declare the elder Whee­

lock the founder of Dartmouth College 

in fact it did), and that the foundation of the 

col and contributions of the state removed 

http:nation.25
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any Wheelock once have 

had. It was not a argument, nor was 

it accurate. 

closed for the di-

Wirt and Holmes. Pointing out 

that the charter indeed identified Wheelock as 

founder ofthe asserted that 

even if Wheelock had not been so listed, the 

college by the terms of the charter (contract) 

the visitation rights remained 

trustees, and the New Hamp­

shire had impaired the contract28 

The next Chief Justice John Marshall 

announced that the Court was divided and the 

and the parties prepared 

battle in the 1819 Term. But 

the battle would not be because on the 

Marshall an­

nounced the decision of the Court,29 The Chief 

Justice the issues within the context 

ofthe Contracts principles, and 

the critical of contract, property, and 

He admitted that the Contracts 

Clause only covered agreements about private 

property, but he asserted that the Dartmouth 

clmrter was a contract and the college a 

corporation that, like individuals, could 

rights-in this instance, the 

to self-government. 3o As a private char­
itable corporation, the college was nr'>fp.rrpCl 

the Contracts Clause from the loss of its 

Therefore, the state could not inter­

fere with the trustees' visitation 

the university, and the statutes of 1816 were 

unconstitutional. 

Marshall's of the Contracts 

Clause turned on his belief that it had been 
nrr"'\,,cpti in the constitutional convention to 

tinkering with the faithful 

or vested 

The crux of the matter, was 

whether Dartmouth College was a or a 
civil (public) institution. If the it could 

bc controlled by the legislaturc: if the 

it retained independence to pursue its stated 

charitable purposes. After the is­

sues, Marshall found the 

self had the vested interest of 

because it the of the lnt­

tial founders 31 

Marshall had the definitions of con­

tract, property, and and 

apparently protected all and 

other chartered charities from state 

legislatures. 

Of the seven Justices the court 

at that Justice William Johnson con­

curred with the Chief while Justice 

Livingston concurred with the Chief Justice 

and the written by Jus­

tices Bushrod and Story. Justice 

Gabriel Duvall dissented without opinion, and 

Justice Thomas Todd was absent,32 

In contrast to the Chief Justice, who 

had reasoned from Justice 

drew on treatises and common 

law to find the Dartmouth charter a contract 

within the of the Contracts Clause. 

But 

his conclusion because the English 

cases he cited had not established a clear dis­

tinction between public and private charters­

the basis of his opinion that Dartmouth Col­

as a private institution, was protected 

from the legislature. Further, unlike Parlia­

ment's refusal to tamper with its corporate crc-

American colonial and state 

tures had changed the terms of some 

charters. 33 

Justice Story, like Justice but 

at greater length, used the common law and 

division of 

Richardson's decision at the state-court 

found the source of the initial dona­

tion to the college to determine its status as 

a institution. Eschewing 
the basis for classifying whethcr a {'(\!·,V,.r::lt 

was public or private, saw only corpora­

tions owned by the state as to 

tive whim. To Story, all insurance 

canals, turnpikes, and banks]4 were private, 

and legislatures could not intervene unless they 

http:charters.33
http:self-government.3o
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had reserved the right to do so in the initial 

views expanded on Marshall's 
decision by protecting all business corpora­

,,35tions as 
summary of the attOl"­

and the Justices' opinions 
consumed J 63 pages of text, including J 65 
citations to 109 sources, most of which re­
lated to charters of incorporation. Marshall, as 

was his habit in constitutional cases, reasoned 
from concepts and twice cited 
sources, in both instances Blackstone's Com­
mentaries. Justice offered 
ten citations, all of which were duplicated by 
Webster in and Story in his opinion. 
Three of sources were also cited 

Of the attorneys, Hop­
kinson cited only three British sources, none 
of which was referred to by other members 
of the bar or the Bench. Holmes presented 
five citations, two of which were also cited 
by Webster, Washington. and 
also cited by Wfrt, WI10, III 

to two sources also used 

Storv, and Washington. His four otber sources 

were unique to his discussion. Webster in­
cluded thirty-three citations in his argument. 
Five were references to Blackstone, and of the 

six were duplicated by other attorneys 
or the Justice Story presented 101 ci-

eleven of which had been used by the 
or Washington. Full ci­

tations for the most cited sources 
and the oarties who cited them are listed in the 

Taken as a group, these sources provide 

on British and American legal reasol1­
mg the status of charitable corpora-

national period. Federalists 
who cited the fewest 

British ones. Holmes and 
referred half of the 

time to American sources. Webster included 
twelve British sources out of a total of twenty­
one. who elaborated on many of Web­
ster's Doints. used ten ofWebster's materials­

three U.S.-and added 
three other American sources; the remain­
der of his citations were British. 

How the Supreme Court determined the corporate status of a small college like Dartmouth College (pictured 
in 1835, fifteen years after the decision) helped shape the future relationship of all charitable corporations 
to the state and federal governments. 
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opinion tracked Webster's Jus­

tice's sources were all retlective of Webster's, J7 

the circumscribed refer­

ences of the attorneys and I have 

the most often cited American and 

British sources to better understand trans­

Atlantic attitudes toward charitable 01'­

My analysis covers pertinent sec­

tions of Blackstone's Commentaries, the 

Elizabethan Statute on Charitable four 

British cases v, A1ayor 

the 

North Carolina v, 

chosen not to include in this 

era! items that received two or more cita­

Ellis v. Marshall (two cites­

a narrow Massachusetts decision to 

consent to change), Federalist #44 

(two cites-whi Ie an influential document, this 

had philosophical Kyd on 

but 

no one cases cited 

once Story, seven cases cited twice by 

and one case cited three times. A thumbnail 

sketch of each citation is provided in 
the endnotes3~ 

and Justices used these eleven 

sources, six British and five to an-

the major issues of Dartmouth v. Wood­
VI)ard: what was a and how was it re­

lated to the state? how did its purpose relate 

to its governance? how did its source of fund-

relate to its was the college 

charter a contract? and did the visitors have 

interest in the governance of the 

The of American sources af­

fected how many British sources were used, but 

British references such as Blackstone's Com­

mentaries would have been used in any case, 

The few American cases cited left large holes 

in the legal reasoning of both sides, and two of 

the cases, Terrell and indirectly 

related to the corporate status of donees 39 

While the United States was more than 

thirty years old when Dartmouth was 

state and federal courts still 

British case law because American 

decisions covered limited areas, After 

the American Revolution, states re-

statutes adopting British common law 

(though rarely British statutes) "where appro-

into the new American If ap­

the early 

nineteenth century, St Tucker's Amer­

jcan edition of Blackstone's Commentaries, 

an adaptation of the British classic to Ameri­

can influenced how even purely 

American law was interpreted. And Black­

stone, whether British or had virtu­

ally no rivals-James Kent's Commentaries 

in the mid-l and Story's 

Commentaries in the early 

18305.40 When the U,S. Court de­

cided Dartmouth, American law amalgamated 

earlier British law with new American social 

and conditions. 

Although Dartmouth had a royal 

charter, it was, in essence, an American in­

and its institutional status would af­

fect the Court's decision, By the end of the 

181 there were almost in the 

United only ten of \-vhich, like Dart­
the Revolution,41 

with state {In'JPl'n!YIPnt< 

created state universities to educate American 

to fulfill the republican of 

the new 

cation became a task of the government, ei­

ther directly, with schools and 

or 

mechanisms 

allowed groups of individuals to form them, 

The latter was with town 

boosters and religious groups, often 

concert While states founded 

"colleges" were usually local and denomina­

tional. And the distinctions of 

scale and did 
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not exist. when the U.S. 

Court analyzed the Dartmouth College situa­

tion, it was forced to consider how the British 

of scholars living in residen­

individuals under the 
that provided 

services such as examinations, and 

degrees-affected the American "college." 

The Statute of Charitable Uses included 

"schools of free schools, and schol­

ars in universities" in its list of appropriate 

but no other guidance to the 
on the definition of and how 

it related to the state. Blackstone's Commen­
taries went a bit further, but adhered to the 

British distinctions and found universities and 

towns to be civil and colleges and 

hospitals to be ones. Philips v. 

reiterated these distinctions in a decision 

related to governance. Whether one viewed 
Dartmouth as a 

the New 

the issue-would affect its status ac­

to Blackstone, how it could be gov­

and therefore the outcome of the case. 

No American case touched on the distinction 

between colleges and universities. 

The of the purpose of the 

to its governance 

in the argument of the defense and thc de­

cision of the New Hampshire court that the 
U.S. Court overturned. to 

the Statute of Charitable Dartmouth's 

roose-to educate the youth (I ndian or oth­

of the to the 

British definition of charity. It also fell within 

Blackstone's definition. In Lord Holt 

the House of Lords used the purpose 

(to endow the rector and schol­

ars of Exeter College, Oxford) to determine 

how would be overseen "visited") 
and whether the decisions of the visitor could 

be reviewed. King v. St. Catherine 5 Hall 

took one step further 

which court would review 
governance, 

Attorney General v. of the City 

London also indicated the of the 
purpose of the charity. When Robert Boyle's 

1691 to advance the Christian reli­
natives in and New 

foundered in 1783 due to the disper­

sion of the Indians and the independence of 

and New England, the Lord Chancel­

lor his Master to the endowment 

to a new task in accordance with the intentions 

of the testator. The American case 

of Trustees 

v. also touched on the 


purpose of the to its method of gov­

ernance. Here, the North Carolina Supreme 


Court found that the had been cre­


ated for the public purpose of education and 


that its trustees were of the people" 


who would govern the according to 


the intentions identified in the state constitu­


tion and their charter. 


At the New Hampshire Court 

the college's attorneys had that 

the source of funding determined its 
form of government. This was ex­

tended by Story in his concurrence. British 

sources indicated two categories offounders­

the King and individuals~and divided 

these 

that 

like municipalities were vis-

through his while 

corporations were visited by 
their founders' assigns~those by 

the or the patron. In Philips, Lord Holt 

shared this view: "[E]very man is master of 

and it as 

aggregate corpora­

such as towns, were 

reviewable in the King's courts, but charita­

ble corporations endowed by individuals were 

subject to their creators. Neither Blackstone 

nor Lord Holt recognized the existence of a 

hybrid category of corporations for public ad-

such as endowed 

individuals. In St. Catherine 

Justice Lord 



II DARTMOUTH 

to circumstances in which founders had failed 

to visitors. 

contrast, the North Carolina Supreme 

the Uni­

als, but also some public entities such as towns 

or churches-and corporate structures, while 

universities were creatures of the states, es­

tablished by public dollars to 

the 

electorate.45 In areas of North America cov­

ered by the Northwest Ordinance ([787) and 

its SllcceSSors, schools of both might 

also receive funds from the lease or sale of 

lands in "Section set aside by the ordi­

nance for educational purposes. Tbe British 

of enclaves of endowed resi­

dential col clustered at the two major uni­

versities did not fit into the American scheme, 

where tbe saw both universities and 

colleges as institutions of ed­

ucation accessible to a broad segment of its 

young men. The North Carolina legislature had 

funded the university esc heated and 

confiscated lands, making the pub­

lic and its visitors "agents of the lITI­

mune from the 

North Carolina court found it difficu It "to con­

ceive of a corporation established for 
purposes. ,,46 

But the constitutional that had 

brought Dartmouth v. Wood,vard to the U.S. 

Supreme Court on whether the 

charter was a contract within the 

the Contracts Clause of the U.S. Constitution. 

This was a purely American concern, since 
there was no similar in British law .. 

three A merican cases covered the 

and one, Fay, was a state case settled on state 

The court in held that the 

lature had established a publ ic with 

trustees who were "agents of the people." The 

North Carolina judges saw the statute creat­

ing and the university as a contract 

that the could not repeal and that 

the judiciary could alter only if they found the 

trustees guilty of acts that would bring about 

forfeiture. The other American cases, Fletcher 

v. Peck and New Jersey v. had been 

heard the U.S. Supreme Court. In Fletcher 

v. Peck, Chief Justice Marshall for the Court 
had found that the Contracts Clause ",.("»",,,11 

as common-law 
nr"tp,rtpn fights under contracts. 

With the 1795 grant 

the state rescission in 1796 was 

void. In New also written 

the Court found that repeal of a state 

violated the 

lead-

and grant were 

a form of contract. While these earlier Con­

tracts Clause grants 

of land and their impairment by 

other action, the grant of 

the university that impaired the ear­

lier charter to Dartmouth bore a 

striking resemblance in form. 

Yet one British case suggested another 

outcome. In v. Lord Kenyon 

had found that the King could grant a new town 

charter when the old failed. A pub­

lic charter could be reissued the and 

the interests of any remaining trustees 

could not defeat the ofthe 

surprisingly republican coming from 

a British court. Ifone assumed that Dartmouth 

had failed due to the be-

Wheelock and the trustees, then the 

in place of 

could create a new institution-the 

the work of the old. 
ArrVH·.,r.f,,, ceased to function 

would consider it dis­


the abil­


it. Attorney General v. Mayor 


London could be found to ar­


rive at a similar conclusion. When conversion 


of Native Americans ceased because they no 


lived near the of William and 

Mary or Harvard College, the Lord Chancellor 

had instructed his Master to apply the funds of 

http:electorate.45
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Robert Boyle's estate to other projects accord-

to the intention of the founder-

the court modified the trust to suit the exigen­

cies of the moment, but maintained its intent. 
the Court considered whether the 

visitors of Dartmouth College had a property 

interest in the governance of it. In King v. 
Justice Ashhurst had found that once 

the trustees of Helleston had ceased to func­

tion as a group, the interests of 

the individual former tlllstees remained. Lord 

had declared that their failure to ac­

cept the new was since 

had ceased to exist as a body. 

Because the new charter included all of the 
former trustees, it their num-

Ashhurst found the former trustees had 
no grounds for The similarity of this 

case to DarllllOuth on the issue of governance 

of visitors was remarkable, 

The only other case that even 

spoke to in governance was 48 

in the name of the 

of North 
the state supreme court held that the 

could not the of 

ated and vested funds (the 

would destroy the 

to the court, the action of the 

destroyed the tlllstees' interests in the 

real estate. The court de­
nrcmprtv vested in the trustees 

must remain for the uses intended for the uni­

versity, until the judiciary. , . pronounce them 

guilty of such acts as .' amount to a forfeiture 
of their rights or a dissolution of their ,,49 

By extending the concept of to in­

clude not only land but also the to govern, 
Webster had argued that the decision 

the University of North Carolina was germane 

to the Dartmouth College case. 
While the specific circumstances before 

the Court related to a dispute about a small 

college in New Hampshire, the attorneYs and 

Justices recognized that Dartmouth 

could affect, not only other chartered chari­

ties, but also the broader category of all state 

notions of the 

in the American economy 

in the Court's decision, Chief Justice 

only charitable pn,'nC\r"tl 

his 

leav­

ing only a small 

farming affairs in in­

terest in the business commul1lty nom­

inal, and he declined to extend his decision 

to cover commercial enterprises. on the 
other hand, was a bank and an au­

thority on commercial law. He believed that 

while banks, canals and other business en­

deavors performed public services, 

nonetheless private investment 

that would only flourish if investors felt secure 
from legislative encroachments, In Dartmouth 

College, Story seized the chance to pri­

vate property rights by means of the Contracts 
Clause, As an ardent Federalist, used his 

judicial power to broadly the Con­

tracts Clause rights of He and 

Marshall were both more interested in the Con­

tracts Clause aspects of the case than in its 
for charity law, Their 

tations related to legislative modification of 

any charter privileges remained in effect un­

til Charles River Bridge v, Warren was 

decided by Chief Justice Roger B. Taney in 
1837,50 

Political attitudes also colored conclu­

sions about the status of the and 

its trustees. These attitudes split along early 
nineteenth-century party lines, although ele­

ments of both sets ofattitudes could be labeled 

In the broader republican frame of 

advocates for both the college and 

the university sides shared republican goals of 

an educated protected private prop­

erty and commitment to the affairs of 

the conunonwealth, However, the Federalists, 

on the one hand, and the Republicans, on the 
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differed in how these were to be 

achieved and by whom. 

to any institu­

tions created the state were to be held ac­

countable to the people as 

ble. Thus, Republican-controlled 

were strong, and accountable. Feder­

however, fearful of the loyal­

ties of the public, favored less direct account­

ability. Federalist governments relied less on 

the legislature and governor and more on ap­

or indirectly elected includ­

and caucuses. When the 1816 
Republican-controlled New 

lature modified the Dartmouth College char­

ter to create Dartmouth 

curb the power of the 

board by it with a broader uni­

board, the members of which served 

as state agents to the public interest 

In citizens. Following the lead of 

Georgia, North Carolina, and other states that 

had created universities, New Hamp­

shire was, in turning the old Dartmouth 

into a new state In 1816, 
New Federalists were more con­

cerned about the attack on valu­

not only in 

governance, but also in business corporations. 

According to Federalist theory, then, Dart­

mouth College was a institution that 

should be independent of legislative interfer­

ence. Intended to educate the youth of the 

colony/state and endowed by private funds, the 

college was created by royal which, af­

ter the Revolution and ratification of the US. 

protected it from state legisla­

tive to the­

ory, the old college had been altered by the' 

New the 

lic's interest in education making the 

board of trustees accountable to the Af­

ter all, to the Republicans, the old 

college had been partly funded both Ver­

mont and New Hampshire, and after the Rev­

olution the former royal because of 

its public purpose, fell to 

The Federalists wanted a 

the 

erned university. 

Anothercase ofthe same Termalso related 

to higher education and shed additional 

on contemporary judicial views. Philadelphia 
Association v. Hart S Executors pre­

sented a benefactor who had left a fund for 
Baptist for the 51 

However, at the time of the bequest, the 

Philadelphia 

corporated. 

that first heard the case, an 

group was too uncertain to qualify as a ben­

eficiary or trustee, and because had 

stricken the Elizabethan Statute of Uses from 

state law, the court could not reform the be­

quest to satisfy Hart's last wishes. When the 

case was heard in the US. Court, 

Chief Justice writing the majority 
opinion, found for the executors on the orr'11I",ric 

that no chancery court had modified 

l)C;~1UC;:'l:' before the Statute of Uses and 

with the statute not in effect in the 

US. Supreme Court could not the sit­

uation. Thus, while the Court in Dartmouth 
charitable giving with the 

that "one great inducement to these 

[donations to Dartmouth College] is the 

conviction felt the giver, that the disposition 

11e makes of them is immutable" and therefore 

the state could not alter the 

charter, it discouraged similar giving in Hart 
by to reform the 52 

For almost fifteen years after the 

US. Court and many state courts 

continued to charitable grants nar-

In 1833, US. Court Justice 

v. Brown for 

titude toward charities53 

Calendars of the in Chancery, 
published by the Records Commission 

in I Baldwin demonstrated that chancery 

courts had enforced charitable be­

fore 160 l. concluded that the Statute 

of Uses was merely 
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an existing English charity 

British statute did not promote American 

Baldwin declared that democratic 

American attitudes demanded encouragement 

His research in the Calendars 

identified an exoanded Iist of charitable pur­

poses, "such uses as concur in de­

cency and order with the intent of the 

founder. In the case before him, Baldwin 

found that the benefactor's gifts to provide In­

dian relief and fire-fighting equip­

ment could because the law should 

keep pace with the needs of Ameri­

can In the 1844 case Vidal 1'0 Girard s 
Executors, in a unanimous decision written by 

Justice the U.S. Court adopted 

Baldwin's reasoning in Maffill and overturned 

its earlier 

Within the 

there was also room for Feder­

alists Marshall, Story, and Kent might agree 

on the decision in Dartmouth but 

Kent criticized the Court's decision in Hart in 

his Commentaries. on the other hand, 

downright eager to extend rights 

in Dartmouth to both charitable and private 

corporations, was vocal in his opposition to 

self-perpetuating charitable associations that 

could deprive heirs of property. At the 

other end of the 

Henry Baldwin and Henry S1. 

also failed to agree. Baldwin believed that 

acts that promoted should be in­

broadly, as the risk of 

charitable perpetuities was more than offset 

benefits to the pUblic. feared 

religious interference with government based 

on accumulations of property from bequests of 

the faithful 57 

Lawyers for the university SIde (Wood­

ward) in Dartmouth College had both facts 

(that Wheelock's charter and the British dona­

tions were for Moor's Indian 

and case law (on purpose, 

and on 

on contract Pas more: on property 

interest in governance, in support 

of their cause. And yet, because 

of poor their failed 

to convince the Court But the ques­

111 1819-­
in the American ecol1­

of charities in public education, 

to the people, the dangers 

concepts related 

to and the con­

text for the decision. How the U.S. Supreme 

Court in Dartmouth v. Woodward used lim­

ited British and American authorities to deter­

mine the corporate status of a small college 

would helD shane the future relationship of all 

to the state and federal 

governments. 

ENDNOTES 

18y "religious toleration:' 1 refer to both the prolif­

eration of denomlnational in America and to 

the perceived need felt by leaders of each dcnomina­

lion for a trained clergy minister to their members. 

The initial college foundations in America were based 

on Puritan/Congregational (Harvard. 1636), Anglican 

(William and Mary. 1(93), Congregational/Presbyterian 

(Yale, 1701), and Presbyterian (College of New Jer­

sey/Princeton, 1746) to train their own ckrgy. Sub­

sequent coUeges created in the republic were over­

Onlyabolll 

were slale or municipal 

lion, I mean that the cost 

nal. Some colleges had 

but others made do wlth vacant bUlldings in lown. Most 

students in the carly days boarded in the community. so 

there were no costs at all for student ed­

ucational impediments" refers to the of criteria 

for faculty education. the narrow compass of curricula, 

the expectation that the college president and any other 

teachers would teach across several disciplines. ond the 

general sense that as few as (wO faculty members could 

staff a "college." "Public interest and commitment" in­

dicates that communities vied with one another to host 

colleges, providing land, buildings, and boarding houses 

(not to mention students) to lure [Jew institutions to their 

doorsteps. Lastly. "ready corporate reflects the 

that colonial and later state legislatures granted 

corporate conditions to aimosl everyone 

chalters, a fact 
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mortality rate, for of the thirty-four formed 

516 total collegeS (including 

ephemeral institutions created on paper but in fact) 

to 104 total surviving (in Donald G. Tewks­

bury, The Founding of American Colleges and IJniver­

sities before the Civil War, Contributions to Education 

No. 543 (New York Teachers College, Columbia Univer­

,tty, 1932), 1-60. Conflicting-and noticeably smalJer­

figures can be found in Colin B. Burke, American Colle­

giate Populations: A Test of the Traditional View (New 

York: New York University 1982); Natalie Naylor, 

"The Antebellum College Movement: A Reappraisal of 

Tewksbury's Founding of American Colleges and IJni­

versities," Hislorp o/EduCGlion Quarlerly 13 (Fall 1973) 

1-74; and Jurgen Herbst, From Crisis to Crisis: Amer­

ican College Government, 1636-1819 (Cambridge, MA: 

Harvard University Press, 
are from Founding of Ameri­

can Colleges and Universities, 16-28. Therefore, the sur­

vival figure covers the period until 1932. 

}Dartmoulh v. Woodward, 4 Wheal. 5 l8 (1819), 

established that corporation charters contracts within 

the meaning of the Contracts Clause, Art. I 10 of the 

u.s. Constitution, which "No state shall pass 

any. impairing the obligation of contracts.. 

.iln addinon to the publications listed supra note I, 1 

also llsed for my understanding of the cduct.llion of the 

era Roger "The Rcforma!ion of Colleges in 

the Early Republic, 1800-l820" Hislory o( Universi­

l6 (2) (2000) 129-82; Herbst, From Crisis to Crisis; 

G. Miller, The Revolutionary College: Ameri­

can Presbyterian Higher Education, 1707-·1837 (New 

York: New York University Press, 1976); Steven 1. J\ovak, 

The Rights of Youth: American Colleges and Student 

Revolt, 179S-181S (Cambridge, MA: Harvard University 

Press, 1977); and David W Robson, Educating Republi­

cans: The College in the Era of the American Revolu­

tion, 17S0-1800 (Westport, Greenwood 1985). 

More general works proved only tangentially useful 

included; M. Marsden, The Soul of the Ameri­

can IJniversity: From Protestant Estahlishment to Es­

tablished Nonbelief (Oxford: Oxford University Press, 

1994); Richard Hofstadter and Walter P Metzger, The De­

velopment of Academic Freedom in the United States 

(New York: Columbia Press, 1955); Lawrence 

A. Cremin, American Edncation: The Colonial Expe­

rience, 1607-1783 (New York: Harper and Row, 1970); 

and Cremin, American Education: The National Expe­

rience, 1783-1876 (New York: H,lrper and Row, 1980). 

volume with title of more promise than value 

Edward C. Elliott and M. Chamber's The Colleges 

and the Courts: Judicial Decisions Regarding [nstitu­

tions of Higher Education in the United Stliles (New 

York: Foundation for the Advancement ofTeach­

ing, 1936). Elliot! and Chambers all aspects of 

higher education, including college personnel matters, the 

relation of the school to students, diplomas, scllolar­

tort liability, and tax exemption. 

Needless to say, the discussion of Dar/moulh College is 

brief. Similarly, William Bartlett's State Control of 

Private lncorporllted Institutions, Contributions to Ed­

ucation No. 207 (New York: Teachers Columbia 

UniverSIty, 1926), promises more than it has produced 

for paper. Finally, Christopher J. Lucas's American 

Higher Education: A History (New York: St. Martin's 

Press, 1994) contains so many errors that I have chosen 

not to use Lucas's analysis of the Dartmouth case. 

With to Dartmouth histories, ! ex­

amined James Dow McCallum's Eleazar Wheelock: 

Founder of Dartmouth College (New York: Amo Press, 

1969; reprint of Dartmouth College Publications, 1939), 

a detailed but rarely footnoted biography of Wheelock. 

McCallum included transcriptions of Wheelock's corre­

spondence, which, along with th<.: Arno Press repub­

lication of Memoirs ofthe Rev. Eleazar Wheelock, D.O., 

was useful. 1have also referred to Leon Burr Richardson's 

History of Dartmouth College, 2 vols. (Hanover, NH: 

Dartmouth College Publicntions, 1932). 

51 referred to a numberofstudies oflegal concepts that col­

oreel the Supreme Court's interpretation in Dar/mou/h. The 

most prominent of these are: Howard Miller, The Le­

gal Foundations of Americall Philanthropy, 1776-1844 

(Madison, WI: The State Historical Society of Wiscon­

1961): Drew R. McCoy, The Elusive RepUblic: Po­

litical Economy in Jeffersonian America (Chapel Hill, 

NC: University of North Cnrolina Press for the .Institute 

of Early History and 1980); R Kent 

Newmyer, "Justice Joseph Story's Doctrine of 'Public and 

Private Corporations' and the Rise of the American Busi-

Corporation," Law Review (25) (1976) 825­

41, Benjamin Fletcher Wright, The Contracts Clause 

of the Constitution (Cambridge, MA: Harvard Univer­

sity Press, 1938); Ronald E. The Origins of the 

American Business Corporation, 1784-1855: Broad­

ening the Concept of Public Service During Industri­

alization. (Westport, CT: Greenwood Press, 1982); and 

Edwin Merrick Dodd, American Business Corporations 

Until 1860 (Cambridge, MA: Harvard University Press, 

1954). For general histories, I used Lawrence M. 

Fnedman's A History of American Law (New York: Si­

mon Schuster, 1973) and Hall's The Magic 

Mirror (Oxford: Oxford University Press, 1989). 

I have also studied G. Edward White's The Mar­

shatl Court and Cultural Change, 1815-1835, vols. 3 

and 4 of the Oliver Wendell Holmes Devise History of 

the Supreme Court of the United States (New York: 

Macmillan, 1988), which both brief analysis 

of the and decision in Darlmowh and a of 

the Court at the time. With speCific reference (0 the 

Francis N. Stites's Private Interest and Public Gain: The 
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Dartmouth College Case, 1819 (Amherst, MA: Univer­

sity of Massachusetts Press, 1972) has been illValuable, 

Earlier treatments of the case, including Timothy Farrar, 

Report 01' the Case of the Trustees of Dartmouth Col­

lege Against William H. Woodward (Portsmouth, NH: 

Foster, I;) 19) and John M, Shirley, The Dartmouth COl­

lege Causes and the Supreme COllrt oHhe United States 

(New York: Da Capo 1971; reprint of G, L 

1895), some primary sources not 

available in Stites's Private Interest and Public Gain, 

I have used them sparingly, 

6Jt is possible to either "English" or "British" in this 

essay, Of course, in 1819 the relevant nation was Great 

Britain. But for the most part, the law I discuss is English, 

due to the systemic differences between English and Scot­

tish law, many of which still exisl in the twcnty-first cen­

tury. However, when ll'efer to case law from the national 

courts I have generally used the term "British." 

7Mlller, Legal Foundations, 1--1 an excellent 

of this era. 

SWhite, The Marshall Court, 595-600 

9Miller, Legal Foundations, I-I 

IOStates tllat restricted the formation ofchari labIe corpora­

tions included Maryland and Virginia, States that contin­

ued under their colonial chaners, and therefore continued 

to recognize the Elizabethan Statute on Charitable Uses, 

werc Rhode Island and Connecticut. Massachusetts and 

Pennsylvania encouragcd their constitutions, 

and--most relevant for this paper-New Hampshire mod­

eled 1784 constitution Massachusetts constitu-

I I Miller, Legal Foundations, 19, 

and universities in the early national era used 

several terms to describe the group ofmembers who super­

oroversaw the institution, Forthis article 1use "direc­

tors," "supervisors," "trustees," and "visitors" (the Engl ish 

choice) interchangeably, although then and now the defini­

tions ofduties for each group from inslitution 

to institution, Dartmouth College used "trustees," 

following history of the Dartmouth College con­

troversy Stites, Private Illterest alld Pub­

lic Gain; Richard N. Current, Dartmouth College 

" in John A. Garraty (ed,), Quarrels That Have 

Shaped the COllstitution (New York: Harper and Row, 

and exp.. (987),20-35; and Francis N. Stites, "Bal­

ancing Private Good and Public Good," in John W Johnson 

(ed.), Historic U.S. COllrt Cases, 1690-1990: An Ency­

clopedia (New York: Garland, 1992). Other interpreta­

tions of incidents at Dartmouth lire included 

Herbst; Miller, The Revolutionary College; 

comlnon-Iaw action to recover of 

wrongfully converted to another's own " Merriam­

Webster's Online Dictionary, available at ilttp:llwww.m­

\'i,com/dictionaryl (last visited Jan, 5, 2007) 

COURT HISTORY 


15Woodward was Chief Justice of the Grafton County 


Court of Common Pleas, the would have been 


heard. Instead by mutual consent it was transferred by 


special verdict to the Superior Court of New Hampshire. 


Stites, Private Interest and Public Gain, 41, 


J6Webster did not appear at the first hearing in May 1817, 


Ibid" l. 


summarized the arguments from the 

published record of the case at 65 New Hampshire Re­

ports 473-502 (Mason'S argument) and 524-63 (Smith's 

argument), 

191 have summarized the defendant's arguments from the 

published record of the case at 65 New Hampshire Re­

ports 502-24 (Sullivan'$ argument) and 563-93 (Bartlett's 

argument), 

201bid,,642-43, 

21 Levi WoodbUly had also been appointed trustee of the 

but resigned that position to a judge 

court, Stites, Private Interest and Public 

Gain, J 

New Hampshire Reports 643, 

2JWhlte discusses at some length the maneuvers of the 

college to create "cognate" cases that would bring the 

Dartmouth College issues before the US, Supreme Court 

through its diversity jurisdiction. Three such cases were 

created, although they did not reach the Court before the 

! 8 J in the primary case, Had arrived, they 

would have broadened the issues presented to include 

eral nrinrinlp<,:: law, and state constitutional law as 

well U.S. COnstltutional mailers. See White, The Mar­

shall Court, J76-80; Stites, Private Interest alld Public 

Gain, 

:>46 Crunch (1810). 

25Webster's presentation in Dartmouth is one of the most 

famous arguments of the nineteenth century. Although 

it was not reported in the official record. Chauncey 

Goodrich, a professor oforatory at Yale, 

Webster's pertormance some years later. His 

scribed and other members of the 

moved tears_ White describes both Goodrich's version 

and other contemporary accounts. See White, The Mar­

shall Court, 615-1 Webster's published argument rs pro­

vided at Dartll10ulh College v. Woodward, 4 Wheat. 1­

600 (1819). 

26Holmes' argument is provided at ibid, 600-606, 

27Win's argument provided at ibid" 606-15, 

28Hopkinson's argument is provided at ibid., 615-24. 

29Marshall's opinion for the Court is provided 

624-54. 
JOHere Marshall than accurate. The record of 

the relationship between Moor's Indian Charity School. 

for which the elder Wheelock had raised funds, and the 

"foundation" of Dartmouth College and the grant of 

royal charter was not clear in the materials presented to 
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the Courl. The question of continu ity from one instituti on 

to the other had been raised by Bartlett before the court in 

New Hampshire. Had the full record bcen conveyed by the 

university to its new attorneys, thi s relevant and perhaps 

determin ing point coul d have been argued in Washington. 

Instead, operating in the dark, Holmes and Wirt could not 

pu rsue il. See Stites, Private Interest and Public Gain, 

79. 


31 According to Marshall, the or igina l donors (and their 


descendants) had lost their legal interests once they had 


bestowed their property and created the co llege. The stu­


dent body changed fro m yea r to yea r, and therefore no 


pa rticular student had a recognizable interes t. Even the 


trustees who had brought suit , acco rding to the Chief Jus­


ti ce, had no beneficia l interest to be protected. That left the 


corporation it selfas the assignee of the original donors and 


the trustee of the agg regate interest of the stude nts. This 


discu ss ion comes from 4 Wheat. 641-43. 


32See ibid., 666, 7 13. 


J3Was hington's opinion is provided at ibid , 654-66. 


Ameri can legislatures frequently altered the charters of 


municipa l corporations. 


34Story was president ofrhe Merchants' Bank of Boston . 


35Story's opinion is prov ided at ibid, 666- 7 13. 


J6fuli citations fo r the mos t commonly cited sources are 


listed below, along with the names o f those who cited 

the sources. 

Engl ish Sources: 


Blackstone's Commentaries (c ited by Webste r 5 


times, Story 9, Washington 3, Marshall 2, and Holmes 


I). 


Philips v. Bury, 2 TR. 346 (1788) (cited by Webster 3 


times, Story 5, and Washington 2). 


Kinlt v. Pa.~more, 3 T R. 199 ( 1789) (cited by Webster 


3 times, Story 3, Washington 2, Holmes I , and Win I ). 


Allorney General v. the k /ayor 0/ the City a/London, 

3BRO.C. C. 171 (1790) (c ited by Story 2 times and 


Wirt 2). 


King v. St. Catherine \ Hall , 4 TR. 233 (179 1) (c ited 


by Webster I time and Story I). 


43 Elizabeth c. 4 Stanlle of Charitable Uses [An Ac t to 


Redress Misemployment of Lands, Goods and Stocks 


of Money Heretofore Given to Charitable Uses] (160 I) 


(c ited by Webster I time and Story I). 


nitcd States 
Terrell v. Taylor, 9 Cranch 43 ( 1815) (ci ted by Webster 

2 ti mes, Story 2, Washington 2, and Wirt I). 

Fletcher v. Peck, 6 Cranch 87 ( 18 10) (cited by Webster 

I ti me, Story I, Washington I, and Wirt I) . 

New Jersey v. Wilson, 7 Cranch 164 ( 18 12) (cited by 

Webster I time and Wirt I). 

To wn o/Pawlet v. Clark, 9 Cranch 292 (18 15) (cited by 

Webster I time and Story I). 

Individual States 

Ellis v. IV/arsha ii, 2 Mass. 269 ( 1807) (cited by Webster 

2 ti mes and Story I). 

Trustees o/lhe University oiNor/h Carolina v. Foy, 5 

N.C. 58 ( 1805) (ci ted by Webster I tim e). 

Related Materi al 

Federalist #44 (cited by Webster I time, Wirt I). 

J7Thcse figures are based on my tabulation of all refer­

ences by Justices and attorneys in Darimollih College v. 

Woodward. 

38Thumbnail sketches follow in the order of note 35. Ci­

tations to pages and ex planations are shown pare nthet­

ically. 

William Blackstone, Commentaries on the Laws of 

England 

Webster, Holmes, Marshall , Washington, and Story 

cited Blackstone's Commentaries a total of twenty 

times. Besides a few scattered references, most cita ­

tions werc to Chapter 28, "Of Corporat ions." Here 

Blackstone defined corporations as arti ficia l perso ns 

whose purpose was the "advancement of reli gion, 

lea rning, and commerce." He divided corporations into 

"aggregate or sole" and "eccles iasti cal or lay." The Jat ­

ter division he further subdi vided into civ il (corpora­

tions created for temporal purposes, such as towns or 

the co rporate bodies of universities) and e leemosynary 

(those created for the perpetual distribution of free 

alms). Eleemosynary co rporations included hosp itals 

and colleges within uni versities where the alms were 

used to ( I ) promote piety and lea rning and (2) assi st 

members in their devotions and studies. I Blackstone's 

Commenfaries 46 8- 7 1. 

Blacksto ne also described how corporati ons we re 

created and delinea ted the powers of corporati ons, their 

privileges and disabili ties, their duties, and their dis ­

so lution. For the judges and attorneys in Dar/mouth , 

Blackstone's most important analysis related to visita­

tion . According to Blackstone, English law provided 

for "proper persons" to visit and correct the actions 

of corporations. Civil corporations wcre visited by the 

King or his assigns (which, in reality, meant grievances 

could be taken to the Court of King's Bench), wh ile the 

fo under's assigns- those appointed by the King or pa­

tron/first donor-ser ved as visitors of eleemosynary 

corporat ions. Blackstone recognized, however, that un­

til "the famous case" of Philips v. 8U1y (see below), 

the doctrine of visitation as it related to e leemosynary 

corporations was "unsettled ." In that case, according 

to Blackstone, the majori ty of judges on the Court of 

King 's Bench found that it could revise the visitor's 

decision. However, Chie f Justi ce Holt dissented, fi nd ­

ing redress available only from the visitor. On appeal, 

the House of Lords agreed with Holt. I Blackstone's 

Commentaries 472-84. 
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PhiliPS v. Bwy (1788) 

"The famolls ofPhilips v. BU/Twas cited three 

times by Webster, five times by Story, and twic(' by 

Washington. The question before the Court of King's 
Bcnch and ultimately beforc the House of 

whether Bishop appointed as visitor of 
Exeter by the founder of the College, 

had power to of the college and, 
if he did, whether his action could be reviewed by the 

Court of King's Bench. 
According to Chief Justice Holt in dissent, the visi­

tor had the power ofrcmoval because his appointment 

by the founder stated he had. and "every man is mas­
ter of his own charity, to appoint and qualify it as he 

plcaseth." 2 T.R. 346 I Holt described two forms 
of aggregate corporations, those for the government of 

charity. The fOrlner, created 

law~ 

fore no vis.tors. But private corporations for charitable 

purposes endowed private persons were subject to 

the govcmments of the patrons who created them. Even 

ifthc founder had not appointed a visitor to oversee tile 

charity, the law appointed the founder and his heirs as 
visitors.lhid,352. 

Where those receiving bounty of the founder 
were not themselves incorporated-ilke the poor-

visitor was np.rp'"",rv revenue 

perverting 

of charity" the visitatorial power resided in the founder 
who created the charity. Ibid, 

According to Holt, no manner of differ­

ence between a college and hospital. except only 

in degree:' The hospital was for the "poor, and mean, 
and low, and sickly," while thc college was "for another 

sort of indigent persons .. but still it is much within 

the reason of hospitals." Because of the corporate na­
ture of its membership (reclor, fellows, etc.) the college 

required a visitor, although it, like the hospital, was 
And the visitor, by of 

founder, had the power 
rector and fellows according to the that 

the college. HIS deCISions not appealable 

to the courts. Ibid., 354. The House of Lords agreed 
with Chief Justice Holt. 

King v. Pasmore (1789) 

Webster referred to this case tlu'cc times in his ar­

gument, and Holmes and Wir! each cited it in 

sponse. Story mentioned the case three times and W3sh­

ington in tileir concurring opinions. ChiefJustice 

Lord wrote the primary but 

Just.ces Ashhurst, Buller, and Grose also wrote concur­

ring opinions. The case related to the government of 

the borough of Hclleston, which George III had char-
in 1774 in response to a petition the 

patent, the King created body 

politic .. by name of Mayor 
ally of the borough of Hellestoll " The petltloll of 
![1\Vll',npon,p Indicated that Helleston was by 
prescription-it had existed by letters patent of Eliza­

beth J and Omrlcs I but because ofollsters and deaths 

the corporation could not function, causing much in" 
convenience, and the petitioners therefore asked for 

new charter. The question before the court whether 
the Crown could grant a new charter when a corpora­

tion could no longer perform the functions which it 
created TR. 199 at 199-201. 

Lord Kenyon declared that it could 
ceased to function, 

corporations were "creatures of the Crown," by 

thC'irdissolullO!1 their franchbes reverted to it. The King 
could either revive the rights in the old group of 

grant to a new set of men. And could 

other powers he deemed necessary. Lord Kenyon found 
the failure of the majority of the old grantees to accept 

the !lew charter immaterial, as they were dissolved as 
a body before the new charter was granted, and surfi­

e.ent the expanded group of gramecs had 

with Lord Kenyon. 1n an­
of tile few aldermcn 

In the way of the community as a whole. And because 

the old corporation was extinct. all thaI remained It 
was the private of its former members. Since 

the King's charter included the members of the 

old corporation, they had no complaint. Justice Bullel 
agreed. ibid., 

Justice Grose also found the reaction of the old 
members immaTerial He exlended his opinion to the 

the King had been deceived by the 

Kenyon. 
therefore concluded tilat the grant was valid. Grose '5 

view is at ibid., at ibid.. 24L 

Allomey Gei1eral Mayoro/lhe CilyofLol1doll (1790) 

Win referred to this decision twice in his argument, 
and Story ei.ed it twice in his opinion. Here the Lord 
Chancellor had been asked to conSider whether the vis­

ilor and object ofa charity to spread Christianity among 

the 1ndians of Virginia could be created de novo. since 
there were no longer left wilhin the hm­

its grant and 
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governor of the of Wilham and Mary) 

now "subject to foreign power" 3 BRO. C. C. 1 1 

at 171-76 The Lord Chancellor found that the chanty 

to convert the neighboring infidels had ceased for want 

of objects, and the chanty must be applied de noyo to 

other projects according to the original intention of the 

Hall (1791) 

m('ntl.nn"ti this decision once "1 his 

referred to it once in his opin­

founder of a private 

Catherine's Hall. Cambridge-had 

not appointed visitor and had no heirs. The COLIrt of 

Bench was asked to determine whether the right 

to visit had passed by default to the King, who 

ited by his Chancellor, or whether the remedy required 

an application to 

manoalClliS. Chief Justice Lord 

civil corporations, like municipalities, 

lllatcd by Court of King's Bench than 

Court, but that eleemosynary foundations better 

visited by Lord Chancellor. His di?cision was based 

on "general convenience" and principles of law, for he 

found no decided authority. Herc the Court of King's 

Bench refused to intervene because the King was ca­

pable the visitatOrial power "in full force" 

Chancellor 

Heretofore Given to Charitable 

41 16(1) 

Both Webster and Story referred to the Elizabethan 

Statute of Charitable Uses. In the preamble, Parlia­

ment listed among the appropriate purposes for chari­

maintenance "of schools of learning, free schools, 

and 

commissioners of 

trusts established for charitable purposes. Parliament 

and later judges interpreting the considered relief 

of tile poor its principal arm, but religious and other uses 

not mcntioned in the preamble were found accept­

able. In gcneral, English chanties of the seventeenth 

century (and continuing into the nineteenth century) 

created in the form of trusts, not corporations. 

referred to this while Wlrt 

to it once. Justices Washington 

cited it twice in their opinions. Taylor, a vestry­

man of the Episcopal parish in Alexandria, District of 

Columbia (formerly of Virginia), sued Terrett, a county 

overseer of the poor, to prevent him from blocking thc 

sale of glebe land. During and after the Revolution, 

Virginia had confirmed the Church England's (later 

Eprscopal Church's) to land within the state 

had designated the church a corporation that could 

hold property. However, [n 1798 the Virginia General 

Assembly repealed these statutes, and in 180 I it as­

serted the state '5 right the property, which it placed 

under the control of the cOllnty overseers of the poor to 

be sold to provide 

Supreme COlirt on a writ of 

error from the District ofColumbia. 

There fore, the could consider "principles of nat­

liral justice, fundamcntallaws of every free 

ment, ... the spirit and the letter of the Constitution 

of the Coited S13tcs,. . and the decisions of the most 

respectable judicial tribunals," although it could have 

found the repeal law of 180! void, because by then 

Virginia had ceded Alexandria to the newly formed 

which Congress had cxclu­

control. Ar!. Sec. 8 By 

not lISltlg exclusive legislative 

the new Jurisdiction, Justice Story's opinion 

have relied general principles of law-for 

ample, the takings analogy from republican theory and 

natural justice that a legislature could not take prop­

erty from one person and give it to another·· 'or the 

Contracts Clause, although in this case there was no 

legislative grant. This is not to suggest that Story was 

to the Takings Clause of the U. S. Constitu­

tion in Amendment which only 

In of however, 

used the restriction against Congress and 

to a similar theoretical restriction against 

latures. Accordmg to G. Edward White, Marshall and 

Story "packed" the Contracts Clause against tbe states 

with Takings Clause values. See White, The Marshall 

Court, 595-672. 

Fletcher v. Ped ( llll 0) 

Courts first ",f)P,·,,,,,)o'£' the Con-

Cited by 

gumcnt and Story and Washington in their Op'nlOns. 

v. Peck arrived al the Supreme Court 

by of a writ of error from the fcderal circuit 

court in Boston. As such, the Supremc Court heard 

arguments on general Jaw well constitutional is­

sues. The case involved the successors in interest to 

landowners whose title to lands Mississippi Terri­

had been conveyed by the 1795 Georgia legis­

rescinded by 1796 legislature. Earlier 

had lobbied to the disputed 

land claims, but Congress had failed to act. In a con­

trived transfer from Peck Fletcher, attorneys for 

the New England Mississippi Land Company created 

a "controversy" that would litigate in federal court 

the issues that jeopardized clear title to II million 

acres, 
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Chief Justice John Marshall, writing for the Court, 

began with an acknowledgment of "certain great prin­

ciples ofJustice" and continued with an analysis of the 

"rule of property" and the principles that protected in­

nocent third parties in disputed property transfers. He 

also discussed the need for limits to legislative power, 

especially to protect property rights, and declared that 

when rights had vested in a contract, "repeal of the law 

[creating those rights] cannot divest [them]." 6 Cranch 

87 at 133, 135. However, Marshall grounded his de­

cision in the Contracts Clause, finding that a public 

grant was protected by the clause just as rights un­

der private contracts were protected by common-law 

principles. Ibid 137,138. Therefore, the 1795 legisla­

tive act granting the property was valid, while the 1796 

repeal impaired the earlier grant and was unconstitu­

tional. 

New.lasey v. Wilson (18 I 2) 

Only Webster and Wirt in argument referred to this 

case. In New Jerse)' v Wi/SOil, the colony of New Jersey 

had granted loca I Delaware Indians a tract of ground 

exempt from taxation in exchange for the Delawares re­

linquishing their claims to other lands. 7 Cranch 164 at 

165. In 1803, the Delaware migrated to New York and 

sold their lands to white speculators with the consent 

of the State of New Jersey. A year later the legislature 

repealed the tax exemption and the new owners chal­

lenged the repeal in state courts as a violation of the 

Contracts Clause. The New Jersey supreme court found 

for the state on the grounds that the tax exemption had 

been granted to Indians and was available only to them 

because of their foreign or ward-like status vis-a-vis the 

state. When the Delaware sold the land, the exemption 

vanished. 

Wi Ison appealed to the US. Supreme Court un­

der Section 25 of the Judiciary Act. Marshall, writ­

ing for the Court, held that the rcpeal violated the 

Contracts Clause because "every requisite to the for­

mation of a contract'· had occurred in the negotiation 

between the colony and the Delaware. The resulting 

grant, therefore, was a contract. According to Marshall, 

the exemption was "annexed to the land itself; not to 

[the Delawares'] persons:' 7 Cranch 164 at 166. The 

new owners had succeeded to the rights of the Native 

Americans in the land, and the Contracts Clause of 

the U.S. Constitution protected these property rights. 

Ihid.. 167. 

TOll'n o/Pow/el l' Ciolk ( I 8 15) 

Webster referred to this case once in argument, and 

Story referred to it once in his opinion. Before the Rev­

olution, New Hampshire had granted glebe lands to 

the Church of England if it established parish churches 

in the towns of the colony. At the end of the Revolu­

tion, Vermont succeeded to western New Hampshire. 

where the town of Pawlet was located. In 1794. the Ver­

mont legislature regranted outright to towns all lands 

formerly granted to the Church of England where no 

parish church had been established. The (own of Pawlet 

sued Clark and other members of a voluntary society 

of Episcopalians who claimed the glcbe lands for their 

church. 9 Craneh 292 at 292--95. 

The case came to the US. Supreme Court on the 

certification of a division of the federal circuit court 

in Vermont. Justice Story based his decision on gen­

eral principles of common law, not the Constitution, 

as no constitutional issue was raised in the case. Ac­

cording to Story. the parson and his successors, as spir­

itual heads of local churches, represented the church 

corporation. But because no parish of the Church of 

England (Episcopal Church) existed in Pawlet in 1794 

and no parson had been appointed to the bencfice, 

there was no church corporation in Pawlet capable of 

receiving the grant. Therefore, according to the com­

mon law, Vermont could grant the lands to the town for 

other "pious uses," and (he legislature had granted the 

lands to support education. Story found that the town of 

Pawlet was entitled to recover from Clark and the Epis­

copal society, since it was not a corporation created 

by the Church of England or the statc. 9 Cranch 292 

at 322--37. 

Trustees 0/ the Universily 0/ North CarolinCl v toy 
(1805) 

Only Webster referred to this case, which re­

lated to the North Carolina constitutional require­

ment for a public university. In 1789, the state leg­

islature had granted to the trustees of the University 

of North Carolina "all the property that has hereto­

fore or shall hereafter escheat to the state." But in 

1800, the legislature rcpealed this act and another 

that had granted the trustees unsold confiscated lands. 

In this case, the trustees sued to recover a tract es­

cheated to the state before 1800 but repossessed by 

the state after passage of the repealing act. 5 N.C. 58 

at 81. 82. 

The North Carolina Supreme Court found that the 

legislature had obeyed the demand of Section 4 I of 

the state constitution declaring that "all useful learn­

ing shall be encouraged and promoted in one 01' more 

universities" by enacting the 1789 statute, which ap­

pointed the trustees to manage the university and ap­

propriated escheated lands for its support. The Court 

then considered whether the act of 1800 destroyed the 

people's constitutional right of educating their youth. 

Justice Locke for the Court examined Blackstone's 

Commentaries and determined thM corporations were 

"formed for the advancement of religion, learning, 

commerce, or other beneficial purposes." According 
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to Locke, the UniverSity North Carolina "stood on 

higher grounds" than other corporations because it was 

protected not oilly by the common law but also by the 

state constitution. The Court found that the legislature 

could I)ot deprive the university of "appropriated and 

vested" funds, that would indirectly the 

the Court concluded that al­

though the trustees corporation for public purposes 

the "agents of the people." 

beyond the control of the just as prop­

crty of individuals or private corporations was beyond 

legislative interference. Therefore, "pcoperty 

must remain for the uses intended 

versity until the judIcIary ... pronounce. 

of their rights or a dissolution of their body." 5 NC 58 
at 86-89. 

39Sec at note 37. Terrell v. Taylor ( I 15) related to 

a stllte grant charitable corporate body (the Anglican 

Church) that had subsequently been rescinded Town (if 

Pawlet v. Clark (1815) related to a legislative grant that 

had not been consummated because no Episcopal church 

corporation had been establlshed in Pawlet and the grant 

therefore incomplete. 
41)Thc first of Joseph Story's commentaries. Commen­

taries on Ihe Laws of Bailmenls, appeared in 1832. VoJ­

umes of commentaries on other topics appeared in 1833, 

1834, 1836, 1838, 1839, 1841, 1843, and 1845 

Commentaries on American Law appeared 

1826 and 1830. 

footnotes I and 2. 

42According to Philips, the decisions of the visitor were 

not reviewable According to SI. Calherine:< Hafl, if 

the patron, his and his assigns extinct, the 

Lord Chancellor visitor if the corporation 

eleemosynary. If Ih:: corporation civil, the Court 
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John J. Parker and the Beginning 
of the Modern Confirmation Process 

ERNESTO J. SANCHEZ* 

Ideological concerns' dominance of the Supreme Court confirmation process has certainly 

become routine, especially in the form of issue-driven interest groups' influence over the agenda 

for Senate debates. More significantly, the Senate normally focuses on what Laurence Tribe has 

called "the net impact ofadding [a] candidate to the Court"J in terms of steering the Court toward 

adherence to a particular judicial philosophy, such as originalism2 or pragmatism,3 or toward 

a specific outlook on a given constitutional issue. And when the President nominates someone 

with prior judicial experience, the candidate's decisions, as well as his or her prior speeches or 

other publ ic activities, become fair game as supposed indications of his or her fitness for service 

on the Court. 

This article tells the story of the first such 

confirmation controversy that resulted in the 

Senate's rejection of a Supreme Court nom­

inee. President Herbert Hoover's nomination 

of Fourth Circuit Court of Appeals Judge John 

1. Parker to the Court in 1930 prompted un­

precedented opposition that extended beyond 

traditional party lines and concerns over basic 

competence to single-issue agendas. Almost 

immediately, the National Association for the 

Advancement of Colored People (NAACP), 

only twenty-two years old, launched a lobbying 

campaign against Judge Parker because of a 

purportedly racist statement he had made as the 

Republican candidate for governor of North 

Carolina in 1920. The American Federation 

of Labor (AFL) initiated an equally virulent 

movement against the judge because of one 

prior decision in which he had upheld a com­

pany's "yellow dog" contracts, or agreements 

by the company's workers not to join unions. 

A closer analysis of the Parker contro­

versy, however, reveals its parallels to contem­

porary disagreements over presidential nom­

inations to both the Supreme Court and, 

more recently, lower federal courts. Reflect­

ing Tribe's assessment, a central issue un­

derlying the dispute was not Parker himself, 

but the course the Court would follow in 

resolving a seminal legal issue: Congress's 

ability to pass legislation to rebuild the col­

lapsed American economy in the wake of the 
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Court's invalidation of many such laws with 

that same intent.4 A secondary question in­
volved the to which the Court would ex­
amine the constitutionality ofstate "Jim Crow" 

the reason for the NAACP's involve­
ment in the Parker debate. And in the form 
of modern controversies over whether a nom­
inee will, for example, vote to overturn Roe 

Parker's opponents felt that 

like-minded Justice could en-
their desired outcome in labor and civil 

cases. as in some modern 
confirmation battles, which Supreme 

Court scholar Henry Abraham has likened to 
the 

ISrt:pn~SIOJi1la'lIUIIS of 

accusations for the sake of 

Of course, one might argue that this 
trend toward ideologically oriented confirma­

tion processes with a level of discourse 
to that of a crass political instead 
commenced with Woodrow Wilson's nomi­
nation of Louis D. Brandeis to the Court in 
]916, Numerous business 

by Brandeis's of such causes as trade 
umon and antitrust pres­
sured Senators to oppose a nomination that 
was to one more Court vote in fa­
vor of the Wilson administration's 

economic program. But the fact 
that the Parker constituted the first 

circumstances-albeit a nominee who would 
have differed from Brandeis 
as a Court 

makes it, rather than earlier confirmation bat­
the definitive event that set forth the 

overall thematic context the con­
temporary nomination scene7 

Criticism by the NAACP helped torpedo Judge John Parker's nomination to the Supreme Court, but the alle­
gations against the moderate Southerner focused on a single racist remark he made during an unsuccessful 
gubernatorial campaign in 1920. Above, NAACP members picketed the practice of lynching, an underprose­
cuted crime in many southern states in the 19305. 
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Whether one views the Parker nomination 

seminal event or as the end of 

sidered it cer­

branch's of the government's 

third branch had reached new heights and set a 

CPt'''''"''''''t for the judicial confirmation battles, 

that became commonplace 

in the latter halfofthe twentieth and beginning 

of the twentv-first centuries. 

The Parker Confirmation 
Context 

In 1930, the United States was a countrv char­

acterized the 

chaos and the and 

homelessness that ensued. In addition to the 

era's rampant labor unionism in the wake of 

mass the 

ate effect on African Americans 

popular racial tensions and civil 

ment to comc. In 

first scctors of the economy to contract in­

cluded the household and servIces 

industries, as well as those the ex­

traction and of raw materials-

areas employing the vast of African-

American men and women. approx­

imately sixty-five percent of African Ameri­

cans needed some sort of 

instincts, 

thanks in no small measure to the Court's past 

decisions. had contributed importantlv to the 

national crackup.'·9 

Whether Kluger fairly characterizes the 

Court's jurisprudence during that time cer­

remains but the of 

the Court stressed the concepts of 

limited government and federalism in its de­

cision even when struck down 

on 

v. Drexel Furnilure 

from 

ban child labor by im­

manufactured 

under such circul11stances. lo in Truax]', 

Corrigan, the Court invalidated a Clayton An­

titrust Act prohibition on injunctions 

labor picketing, that even 

picketing might business owners of 

their rights to the free use of their property 
IIthat the Fourteenth Amendment 

Chief Justice William Howard Taft wrote 

both decisions, And Taft was no 

means the most vehement opponent of such 

pro-labor That dis-

as evidenced in the Court's ban 

on minimum wages for women and chil­

dren in Adkins Children 

belonged to the more 

vative "Four Horsemen' 

Pierce Butler, Willis Van 

McReynolds~~cach of whom 

view of certain labor laws as the sort of "med­

dlesome interferences" the Court had 

lighted in Lochner v. New York. 13 With Taft and 

Justice Edward Sanford assuming only some­

what more moderate stances on these sorts of 

opponents of allegedly unchecked free 

could solely count on the more cen­

trist Justice Harlan Fiske the liberal idol 

Justice Brandeis, and the but 

Justice Oliver Wendell Holmes. When Taft re~ 

in 1 soon he left 

behind an institution that one Senator accused 

for the people,. when 

should leave that to Congress" and that another 

called "the economic dictator of the United 
States."14 

President Hoover's response to these crit­

icisms was to nominate Charles Evans 

to lead the Court. Hughes was a former 

lie servant who had earned labor interests' 
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revulsion because of his current employment 

as a Wall Street corporate lawyer. 15 In the end, 

the Senate chose to confirm the distinguished 

former Secretary of State, Governor of New 

York , and Supreme Court Associate Justice. 

Most of the Taft Court's opponents in the Sen­

ate reserved their vitriol for Hoover's choice 

to replace Justice Sanford, who also died that 

year-a young federal appellate judge from 

North Carolina named John 1. Parker. 

Parker's Ascent to the Bench 

Born in the working-class town of Monroe, 

North Carolina, John Johnston Parker was the 

paternal grandson of a Confederate soldier 

killed in the battle of Chancellorsville. His 

mother, a music teacher and daughter of an 

Episcopal minister, traced her ancestry to such 

prominent North Carolinians as Abner Nash, 

Governor of North Carol ina in 1780, Samuel 

Johnston, Governor ofNorth Carolina in 1787, 

and James Iredell, who served on the U.S. 

Supreme Court from 1790 to 1799. But in spite 

ofthis distinguished lineage, the Parker family 

lived in tight economic circumstances. Young 

John Parker took his first job in his father's 

meat market at the age of 13 and later worked 

in a series of odd jobs. 16 

These challenges did not faze the future 

judge, a serious and opinionated student whom 

his brother later called a " lawyer, even as a 

boy."1 7 His mother instilled in him a life­

long love of learning and religious devotion. 

It was this industriousness that allowed him 

to graduate from the University of North Car­

olina at Chapel Hill as a member of Phi Beta 

Kappa while having worked his way through ' 

school by selling suits for a Baltimore clothing 

store. A personally likable and genial fellow, 

Parker was elected class president by his class­

mates in both their freshman and senior years. 

Nonetheless, Parker demonstrated a maverick 

individualism that was to characterize his later 

political career. Unlike what one might expect 

of most ambitious young men seeking to make 

beneficial social connections for the future , he 

rejected membership in the university's honor 

soc iety, the Order of the Golden Fleece, and 

in fraternities because of what he saw as their 

undemocratic selection procedures. IS 

Parker graduated from the university 's law 

school with honors in 1908 and took ajob with 

a small law office in the much larger North Car­

ol ina city of Greensboro. Politics, however, in­

terested him more. Combining his drive with 

his willingness to follow his own independent 

career path, he became active in Republican 

party affairs. Even though membership in the 

Republican party likely constituted political 

suicide for an aspiring officeholder in early 

twentieth century, yellow dog Democrat North 

Carolina, Parker became impressed with the 

national Republ ican platform of enhancing na­

tionwide economic strength through minimal 

government regulation. 

In 1910, at the age of twenty-five, Parker 

ran unsuccessfully for the U.S. House of Rep­

resentatives . Six years later, he sought elec­

tion as state attorney general. And in 1920, he 

earned more votes than any Republican who 

had previously run for the state governorship, 

though he ultimately did not win a term in 

Raleigh. Yet in spite of all these failed efforts, 

Parker's work on his party 's behalf brought him 

to the attention of top officials in the adminis­

tration of President Warren Harding, who took 

office the following year. 

In 1922, Parker, who had also established 

a reputation as one of the state's best-known 

Iitigators, accepted a partnership with a law 

firm in Charlotte. Impressed by Parker 's rapid 

professional ascent, administration officials 

sounded him out regarding an appointment to 

the federal district bench, which he declined 

for sheer lack of interest. President Calvin 

Coolidge's later offer of a seat on the Fourth 

Circuit Court ofAppeals, which at the time had 

only three judges to cover the states of West 

Virginia, Maryland, Virginia, and North and 

South Carolina, proved far more appealing, 

with its greater opportunities to engage the law 

on more theoretical and intellectual levels-a 
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revulsion because of his current employment 

as a Wall Street corporate lawye r. 15 In the end, 

the Senate chose to confirm the di stinguished 

former Secretary of State, Governor of New 

York, and Supreme Court Associate Justice. 

Most of the Taft Court's opponents in the Sen­

ate reserved their vitriol for Hoover's choice 

to replace Justice Sanford, who also died that 
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North Carolina named John J. Parker. 
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Born in the working-class town of Monroe, 

North Carolina, John Johnston Parker was the 

paternal grandson of a Confederate soldier 
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ofthis distinguished lineage, the Parker family 

lived in tight economic circumstances. Young 

John Parker took his first job in his father's 

meat market at the age of 13 and later worked 

in a series of odd jobs. 16 

These challenges did not faze the future 

judge, a serious and opinionated student whom 

his brother later called a "lawyer, even as a 

boy.,,1 7 His mother instilled in him a life­

long love of learning and religious devotion. 

It was this industriousness that allowed him 

to graduate from the University of North Car­

olina at Chapel Hill as a member of Phi Beta 

Kappa while having worked his way through ' 

school by selling suits for a Baltimore clothing 

store. A personally likable and genial fellow, 

Parker was elected class president by his class­

mates in both their freshman and senior years . 

Nonetheless, Parker demonstrated a maverick 

individualism that was to characterize his later 

political career. Unlike what one might expect 

of most ambitious young men seeking to make 

beneficial social connections for the future, he 

rejected membership in the university'S honor 

society, the Order of the Golden Fleece, and 

in fraternities because of what he saw as their 

undemocratic selection procedures. IS 

Parker graduated from the university's law 

school with honors in 1908 and took ajob with 

a small law office in the much larger North Car­

olina city of Greensboro . Politics, however, in­

terested him more. Combining his drive with 

his willingness to follow his own independent 

career path , he became active in Republican 

party affairs. Even though membership in the 

Republican party likely constituted political 

suicide for an aspiring officeholder in early 

twentieth century, yellow dog Democrat North 

Carolina, Parker became impressed with the 

national Republican platform ofenhancing na­

tionwide economic strength through minimal 

government regulation. 

In 1910, at the age of twenty-five, Parker 

ran unsuccessfully for the U.S. House of Rep­

resentatives. Six years later, he sought elec­

tion as state attorney general. And in 1920, he 

earned more votes than any Republican who 

had previollsly run for the state governorship, 

though he ultimately did not win a term in 

Raleigh . Yet in spite of all these failed efforts, 

Parker's work on his party 's behalfbrought him 

to the attention of top officials in the adminis­

tration of President Warren Harding, who took 

office the following year. 

In 1922, Parker, who had also established 

a reputation as one of the state's best-known 

litigators, accepted a partnership with a law 

firm in Charlotte . Impressed by Parker's rapid 

professional ascent, administration officials 

sounded him out regarding an appointment to 

the federal district bench , which he declined 

for sheer lack of interest. President Calvin 

Coolidge's later offer of a seat on the Fourth 

Circuit Court ofAppeals, which atthe time had 

only three judges to cover the states of West 

Virg inia, Maryland, Virginia, and North and 

South Carolina, proved far more appealing, 

with its greater opportunities to engage the law 

on more theoretical and intellectual levels-a 
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strong attraction for a man who enjoyed read­
ing Scripture in ancient Greek. Parker took of­
fice in 1925 and, as was the time 's practice, 
rode circuit with his colleagues. 19 

Judge John 1. Parker's opinions became 
acclaimed throughout the bar for their com­
bination of sound lega l reasoning with clear 
and concise writing. The judge's civility and 
fairness impressed lawyers who appeared be­
fore him . Only five years later, he had risen to 
the position of acting chief judge and had def­
initely established himself as a distinguished 
federal jurist. And yet, Judge Parker retained a 
modest and humble demeanor in spite of this 
quick rise to prominence, endearing him even 
to those who disagreed with him judicially 
and politically. A man who read his hometown 
newspaper throughout his life and visited his 
immediate family in Monroe on every possible 
occasion, he remained a man equally "comfort­
able in the world " and "really at home in the 
region of his birth.,,2o 

The death in 1930 of Justice Sanford, a 
Tennesseean, opened what some legislators 
and policymakers viewed as a "Southern seat" 
on the Supreme Court. President Hoover had 
dented the Democratic party 's firm grip on 
the South by carrying North Carolina in the 
1928 presidential election, making such South­
ern Republicans as Parker just the sorts of of­
ficeholders to whom party leaders wished to 
give a high profile. In turn , many North Car­
olina officials and prominent citizens, regard­
Jess of political affiliation, were eager to see 
a favorite son on the Court. North Carolina 
Republican Congressman Charles Jonas led 
efforts on Parker's behalf in Washington, D.C., 
with ten Southern Democratic Senators and 
seven Southern Democratic governors contact­
ing President Hoover in support of the judge. 
Ofcourse, Parker did not engage in any activity 
that one could have con sidered "campaigning" 
for the seat, even though he did send letters of 
appreciation to those pressing his case. 

Attorney General William Mitchell rec­
ommended Parker to President Hoover as an 
eminently qualified candidate with sterling 

Judge Parker was photographed leaving the White 
House in 1930. The young appellate judge from North 
Carolina was President ,Herbert Hoover's choice to 
succeed Justice Edward Sanford of Tennessee on the 
Supreme Court. 

academic and career credentials, as well as 
strong bipartisan backing that would presum­
ably ensure a smooth confirmation process. 
Politically, a Parker appointment promi sed to 
capitalize on the Republican party 's increased 
strength in the South and in the states of 
the Fourth Circuit, from which a Supreme 
Court Justice had not hailed since the Civil 
War2 1 Hoover formally nominated Parker to 
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the Court on March 10, 1930, mentioning this 

same concern over Fourth Circuit representa­

tion on that body in a later press conference .22 

Routinely, the Senate Judiciary Committee as­

signed a subcommittee consisting of North 

Carolina Democrat Lee Overman, progressive 

Idaho Republican William Borah, and Rhode 

Island Republican William Hebert to study the 

nomination and make a recommendation for 

or against confirmation. But the praise from 

so many quarters garnered by Parker's nom­

ination so impressed Overman, who received 

only one minor objection, that he announced 

his intention to not even hold a hearing on 

President Hoover chose 
the eminently qualified 
Parker in part to cap­
italize on the Repub­
lican party's increased 
strength in the South 
and in the states of 
the Fourth Circuit, from 
which a Supreme Court 
Justice had not hailed 
since the Civil War. 
Above, Hoover and his 
wife received political 
big shots at a garden 
party. 

the nomination. 23 Enthusiastically looking for­

ward to welcoming his probable future col­

league, Chief Justice Hughes wrote to Judge 

Parker, "Congratulations, I look forward with 

the greatest pleasure to our collaboration."24 

The Controversy Begins 

In a matter of days , the Parker nomina­

tion raised the ultimately consequential ire 

of organized Jabor and civil rights organiza­

tions that exercised influence among Sena­

tors from both parties. The reason for these 

groups ' opposition was simple: ensuring that 

http:conference.22
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the Court would not invalidate any 
future legislation their interests. In­

the Court's ideological balance was 

to labor issues involved his 1927 opinion for 

tion, United Mine Workers 
Red Jacket Consolidaled Coal alld Coke Com­
pany, which had dealt a significant blow to the 
United Mine Workers' efforts to in­
crease its among West Virginia 
coal miners,26 Red Jacket miners had 
been to contracts" with 
their wherein they promised not to 
join unions. Such 11l1l1­

ers from benefiting from any UMW collective 
on coal miners' behalf Nonethe­

its membership, UMW representa­

tives launched an extensive campaign 
out the I including interference in 

to enl ist these miners. Violence and 
unrest resulted, Red Jacket to success­
fully seek an injunction further UMW 
organizing efforts, an order the Fourth Circuit 

in an opinion Parker wroten at 

. the requests of AFL President William Green 
and the UMW's iconic 
numerous protests poured into every Senator's 
office upon Parker's nomination, Sen­
ator Overman to his mind and hold a 

28 

In the issues Red 
Jacket had not revolved around the ques­
tion of whether yellow contracts were 
proper or not Even though Green 
Parker because of his fear that the 
personally saw such 
opinion's analysis such 

A 1927 opinion by Parker on the legality of yellow-dog contracts gave the United Mine Workers ammunition 
to label him as anti-labor. But his opinion did not actually uphold such contracts, which forced the worker to 
pledge not to join a union as a condition of employment. Above, miners filled a raif car with coal in Bluefield, 
West Virginia. 
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sentiment if one feels that Parker correctly re­
stricted his focus to applicable law without re­
gard to the results that would follow. Indeed, at 
one level, Parker's analysis actually favored the 
concept of organized labor. Citing the Clayton 
Act's provisions excluding labor from antitrust 
laws, he stated: 

[The UMW does not constitute] an 
unlawful conspiracy in restraint of 
trade and commerce because it em­
braces a large percentage of the mine 
workers of this country or because 
its purpose is to extend its member­
ship so as to embrace all of the work­
ers in the mines of the continent. It 

may be conceded that the purposes 
of the union, if real ized, would af­
fect wages, hours of labor, and liv­
ing conditions, and that the power 
of its organization would be used in 
furtherance of collective bargaining, 
and that these things would inciden­
tally affect the production and price 
of coal sold in interstate commerce. 
And it may be conceded further that 
by such an extension of member­
ship the union would acquire a great 
measure of control over the labor in­
volved in coal production. But this 
does not mean that the organization 
is unlawful. 29 

Parker cited Supreme Court precedent to a sim­
i lar effect3 0 

Nonetheless, in regard to whether a union 
could induce nonunion members to break a yel­
low dog contract with their employer, Parker 
was bound by the Supreme Court's decision in 
Hitchman Coal & Coke Company v. Mitchell,' 
a case with similar facts in which the Court 
also prohibited unions from inducing workers 
to break yellow dog contracts through peaceful 
persuasion. 3 1 Parker wrote: 

To make a speech or to circulate 
an argument under ordinary circum­
stances dwelling upon the advantages 
of union membership is one thing. 

To approach a company 's employees, 
working under a contract not to join 
the union while remaining in the com­
pany's service, and induce them, in vi­
olation of their contracts, to join the 
union and go on a strike for the pur­
pose of forcing the company to rec­
ognize the union or of impairing its 
power of production, is another and 
very different thing. What the [in­
junction] forbids is this " inciting, in­
ducing, or persuading the employees 
of plaintiff to break their contracts of 
employment" ; and what was said in 
the Hitchman case with respect to this 
matter is conclusive of the point in­
volved here . 32 

Red Jacket, then , constituted nothing more 
than a mechanical application of binding law 
on Judge Parker's part. Unfortunately for the 
judge, however, Green would not come to sym­
pathize with these circumstances. 

The race issue left Parker far more vulner­
able to attack and eventually combined with 
the AFL campaign to destroy his Supreme 
Court hopes. But why did the NAACP, at a 
time of such travesties as lynching and average 
African-American living conditions almost no 
better than those under slavery, choose to con­
cern itself with a few comparatively innocu­
ous remarks Parker had made earlier? Parker's 
background was not that ofa rabid segregation­
ist by any means. Indeed, according to Parker 's 
only biographer, William Burris, Parker had 
been a "friend to blacks on a personal basis" 
and defended African Americans' right to vote 
on numerous occasions.33 And never mind his 
committing political suicide by joining the Re­
publican party- the party of Lincoln and the 
Union-in a Democrat-dominated state where 
Civil War memories were still fresh in many 
peopJe's minds. 

But the class-based strictures that char­
acterized contact between the races in the 
America of 1930-namely in how most 
African-Americans worked in the household 

http:occasions.33
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and personal service sectors~)~--extended to 

Court Justices as much as they did 

to so many other segments of the white popu­

lation, The idea of personally African 

Americans as equals remained alien even to 

citizens later hailed as "liberal" or 

in matters of 

class, The Court, 

tentially struck down 

islation, because the bigoted and anti-Semitic 

Justice McReynolds35 would likely have com­

pounded most of his Brethren's to­

ward any use of law as a tool for 

social on the Go­

ing beyond 

McReynolds was not the Justice 

the NAACP had to fear, Even Justice Holmes 

had written and of his belief in social 

Darwinism and in the need to preserve an aris­

tocracy as his Sheldon Novick 

noted, the gentility, and aspirations" that 

class of individuals represented36 

Both of these 

personal one based 

more on race and the other on that 

anathema to the fundamental 

upon which the civil 

movement was founded, Consequently, the 

NAACP did not really face a Suoreme Court 

of jurists who were truly to its 

hamper the 

movement's nascent even further An 

uphill and 

campaign, 

the about the movement's moral 

underpinnings, Under these 

Walter White, the longtime NAACP executive 

of 

chosen to live life as a black man in spite of his 

blond hair, blue eyes, and light skin, ordered 

an into Parker's 

Parker's record on civil cases did not 

present cause for concern. In a recent case, 

of Richmond v~ he and his 

had ruled in favor of an African-American res­

ident ofRichmond, Virginia who had contested 

a ordinance him from 

ing a home in a white neighborhood, 

facts of that case resembled those in Buchanan 
in which the Suoreme Court held that 

sucha did not consti rute a 

exercise of a state's police power and thereby 
, violated the Fourteenth Amendment's 

sion of state interference with property rights 

without due process of law. the 

lead of Red Jacket, Parker and his colleagues 

simply applied binding law, this time in a two­

per curiam opinion, 

But one statement Parker had made dur­

ing his campaign 

White's fears, Parker had addressed a state 

convention as the candidate for a 

party whose Democratic opponents had often 
criticized its comparatively nrf,nr,"CC 

on matters ofrace 39 Forced by stubborn polit­

ical realities to mitigate this perception, can­

didate Parker his apparent 

lack of 

with support for a state constitutional amend­

ment that would add a "grandfather 

which restricted to individuals el-

to vote when the Fourteenth Amendment 

was enacted in 1867," to the state's election 

laws40 He said: 

The Republican of North Car­

olina has accepted the amendment in 

the spirit in which it was nassed and 

the Negro has so 

attended every state convention since 

1908 and I have never seen a 

in any convention that I at­

tended. The 

desire to enter 

can party of North Carolina does not 

desire him to do so, We the 

fact tllat he has not yet reached the 

in his development where he 

can share the burden and responsibil­

ity of government. 

who had 
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sparked racial tensions in the campaign. Yet 
the way in which he tried to p0l1ray himself as 
a man who meant African Americans no real 
harm, even if his intentions were indeed be­
nign, would likely be called condescending at 
best by today's standards. He continued : 

This being true, and every intelli­
gent man in North Carolina knows it 
is true, the attempt of certain petty 
Democratic politicians to inject the 
race issue into every campaign is 
most reprehensible. I say it deliber­
ately, there is no more dangerous or 
contemptible enemy of the state than 
the men who for personal or politi­
ca l advantage will attempt to kindle 
the flame of racial prejudice and ha­
tred. The participation of the Negro 
in politics is a source of evil and dan­
ger to both races and is not desired by 
the wise men in either race or by the 
Republican Party of North Carolina . 

White sent Parker a telegram asking him to 
explain the statement and whether he still felt 
the same way. Fatefully, and perhaps foolishly, 
Parker failed to respond, and the NAACP an­
nounced its opposition to his nomination 41 

The Committee Hearings 

In the face of the momentum the AFL and 
NAACP protests generated, Senator Overman 
reversed himself and decided to hold subcom­
mittee hearings on the Parker appointment. 
Judge Parker, following his home state Sena­
tor's advice to make no comments on his nom­
ination unless the Senate requested him to do 
so, did not attend 42 

Upon opening the hearings on April 5, 
Overman entered into the record numerous 
letters and news editorials supporting Judge 
Parker. Some of these letters and articles even 
came from North Carolina union officials who 
had defied their national organizations' posi­
tions by supporting the nomination, including 
one Brotherhood of Railway Trainmen mem­

ber who cited Parker's representation of la­
bor groups during past "car strike troubles" 
in Charlotte43 and one former president of the 
North Carolina Federation of Labor who said 
no man was "c loser to labor" than Parker.44 

Green, however, had obtained permission 
to testify before the subcommittee and was 
ready with a response. Reciting a litany ofna­
tionallabor organizations opposing the Parker 
nomination, the AFL president certa inly sur­
prised no one with his position against yellow 
dog contracts. But Green simply disregarded 
the notions that Supreme Court precedent had 
really bound the judge and that Parker could 
certainly have harbored more sympathy for the 
labor cause than the leve l for which organized 
labor leaders gave him credit. Green said: 

Labor firmly believes that those who 
are appointed to serve as members 
of the Supreme Court of the United 
States shou ld possess a knowledge 
and understanding of modern day 
economic questions, of human rela­
tions in industry, and should possess a 
trained mind sympathetic towards the 
hopes and aspirations of the masses 
of the people .. . Our action in op­
posing the confirmation . .. of Judge 
Parker is based upon .. . his qualifica­
tions, hi s life's environment, his point 
of view regarding human relations in 
modern industry, and his judicial at­
titude toward economic and indus­
trial problems which seriously affect 
the material and moral well-being of 
work ing men and women as shown by 
the decision . . . in . .. Red Jacket .45 

Green seemed to imply that Parker should have 
acknowledged the unconscionable resu I t ofup­
holding a yellow dog contract and just refused 
to sanction such an outcome. The judge's re­
fusal to do so, then, made him unfit for higher 
judicial office. The AFL president continued: 

It will be no doubt alleged by the 
friends of Judge Parker that his deci­
sion was based upon a rule laid down 
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by the Court ... 13 years 

ago. Since that time many economic, 

and social have 

taken place.. [T]he late Chief Jus­

tice Taft had [concluded] that 

dog" contracts were inequitable and 

that 

under duress and compulsion ... The 

significant fact connected with the 

of Parker ... is not so 

much that he followed the decision 

of the Court ... but that he 

has shown in the opinion that he is 

in entire sympathy and accord with 

the legal and economic policy em­

bodied in the injunction ... The ap­

pointment and confirmation 

Parker means that another 

tion judge will become a member 

of the Supreme Court ... As a re­

the power of reaction will be 

and the broad 

progressive influence so 

and Iy exer­

the minority members of the 

judicial tribunal in the land 

weakened.46 

Green later acknowledged Parker's extensive 


legal credentials. But he also called him a ju­


rist lacking "wide inhuman affairs" 


who would be unable to "dissociate [himself] 


from a environment and to possess a 


understanding of human rela­


... which have arisen out of 


of ... modern.. economic 


In an audacious move, Green even cited 

a number of state court cases in which he 

claimed that courts had refused to follow 

while not such 

tant circumstances surrounding those matters 

as whether they concerned issues of 

state and not federal thereby them 

inapplicable by themselves in the federal cases 

Parker heard. He also attempted to make 

case that Parker had the 


Court"­


that the judge, in other words, had misinter­

r",,..,,;lr->nt 48 None of these 

interested the 

leading Green to return to his policy-oriented 

arguments. 

Green also attacked one of the union of­

ficers who had written in Parker's 

saying that the otlicial "in no way 

for labor" and had been "excommunicated 

from in be­

cause of some violation of its rules." Yet 

Green did not elaborate.49 He simply con­

cluded by expressing his desire to add to the 

Court "the and purpose and hand and 

mind and brain of men like Justice 

whom we love with all our hearts, and Justice 

Brandeis. 

The OPPosition to Parker did not end there. 

Further communications Parker in­

eluded one letter from Socialist 

Norman who also criticized Red 

Jacket and wrote that "a fit for the 

bench at this critical time if he could not find 

a way around precedent would have found a 

way to dissociate himself from apparent moral 
approval of it."SI 

For Parker's supporters, the 

took a turn. E. C. Townsend, the 
who had r".nrp~f'11 the UMW in the Red 

Jacket case, summarized the issues the 
dispute had nrpcpnrp how the va­

of dog contracts did not consti­

tute the matter's central question 52 Hitchman 

had indeed bound Parker, a man who 

had otherwise indicated no towards 

labor in general and whom even 

Townsend felt should be confirmed. s3 Green 

that Townsend in no way rep­

resented the AFL. 54 

Overman by one H. 

E. identified an ex-business agent of 

the Washington, D.c. of Hoisting En-

Local to testify. Fish had 

shown up at Overman's office that to 

leave a letter with the senator. Printed into the 
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This journal emphasized that Parker, age forty-four, would, if confirmed, become the youngest Justice on the 
Bench. The insistence on his youth reflected concerns that many Justices were in their seventies. 

the letter detailed a and in- with all of the union positions 

timidating campaign of micromanagement by Fish, it turned out, had conse­

the national AFL office, at Green's direction, expelled from an AFL mem­

that foster local compliance ber the International Union of 
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Arthur Huddle, 

depicted Fish as a "Bolshevik" 

and a troublemaker who had filed numerous 

frivolous lawsuits the union 56 

Then, in a final turn for Parker's worst, 

Overman White. to 
Parker's controversial comments during his gu­

bernatorial campaign, White mentioned that 

he had received no to his inquiry as to 
whether the judge still held similar 57 

White then stated the NAACP's 

nomination: 

The [NAACP] is convinced that no 
man who entertains such ideas of ut­

ter of parts of the 

Federal Constitution is fiUed to oc­

cupy a place on the bench of the 

United States Supreme Court. Twelve 

million American negroes and all 
white Americans who have a 

for law and order [condemn] ... an at­

titude which indicates a 
to support some laws and to disre­

gard others when political expedi­

ency dictates. 58 

Upon Senator Borah's 

White indicated that he knew nothing about 

Parker indicative of racist sentiments 

except that one campaign statement. He also 
admitted that NAACP officials had not even 

heard in fact, until President Hoover 

nominated him to the Supreme Court. 
In defense of his state's native son, Over­

man asked White some 

to the state of race relations in North Carolina 

to other "Jim Crow" states. White 
admitted that the state had "made more 

progress toward fair treatment of the negro 

than any other Southern state. But he refused 
to agree with Overman's claims as to Parker's 

support from African-American voters in the 

1920 election. 59 

last one Mercer G. 

Johnson of a group called the People's 
tive outlined his view of 

contracts' basie cruelty and how Parker pos­

sessed an darkness of the mind" in 

upheld them in Red Jacket. 60 On that 

confirmation by 

a vote of two to one, with Senator Borah. once 
a Parker supporter, the lone 

. vote 61 The Parker nomination had become an 

event unprecedented in legal history in terms 

of the popular interest aroused in a Supreme 

the 

Committee's deliberations on April 21 were 

tense and extensive. The Committee 
Overman's attempt to convince it to hear tes­

timony from Parker in person. Finally, by a 

vote of ten to the Committee recom­

mended confirmation. Six Republi­

cans and four all from the Midwest 

and West, voted against the iudge62 President 

Hoover's to his first choice on the 

Court was now in 

The Senate Debate and Vote 

As the Senate began to debate the Judiciary 

Committee's recommendation on 28, 

Senator Overman, determined in 

the face of mounting strongly de­

fended his constituent. Introducing a letter 

Parker had written the Senator read the 
first public response to the two organi­

zations leading the his elevation 

to the Court. Regarding the AFL's criticism of 

the Red Jacket decision. Parker 

answer to the of the labor 

people is that I followed the law laid 

down by the Court. 
I has been demonstrated in 

memoranda filed with the 
of course, the 

of the lower Fed­

eral courts to follow the decisions of 

the Court. Any other course 

would result in chaos ... In view of 

this it must be obvious to anyone that 
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as a meinber of the court in the Red 
Jacket case [ had no latitude or dis­
cretion in expressing any opinion or 
views of my own, but was bound by 
these decisions to reach the conclu­
sion and to render the decision that [ 
did.6J 

Ofcourse, this argument was no different from 
his defenders ' claims. Parker continued to ad­
dress the NAACP 's fears · of hostility to civil 
rights claims: 

The protest of the colored people 
seems to be based upon the fear that 
I might not enforce the provisions of 
the Constitution in so far as [it] guar­
antees their rights . Need less to say 
such fear is entirely groundless. I re­
gard the Constitution and all of its 
amendments as the fundamental and 
supreme law of the land, and I deem 
it the first duty of a judge to give full 
scope and effect to all of their provi­
sions. In the discharge of my duties 
as circuit judge I have never hesi­
tated, I hope and believe, to meet this 
obligation in the fullest degree. The 
effort to interpret some statements al­
leged to have been made 10 years ago 
in a speech in a political campaign 
as indicating a contrary disposition 
is wholly unjustified. My effort then 
was to answer those who were seeking 
to inject the race issue into the cam­
paign under a charge that the Republi­
can Party of North Carolina intended 
to organize the colored people and re­
store the condi tions of the reconstruc­
tion era. I knew the baneful effect of 
such a campaign and sought to avoid 
it. For years the best men of both races 
in the State had been seeking to create 
friend Iy sentiments and peacefu I rela­
tion between the races; and I did not 
want their efforts to be sacrificed or 
the party whose nominee I was to be 

embarrassed by the raising of a false 
issue of this character64 

Parker concluded by denying any racist atti­
tudes on his part: 

Let me say that I have no prejudice 
whatever against the colored people 
and no disposition to deny them any 
of their rights or privileges under the 
Constitution and the laws. I think that 
my record as a judge of the United 
States circuit court of appeals, in a 
circuit where many of them reside, 
shows that I have no such prejudice 
or disposition. 65 

At Overman 's request, the Senate clerk then 
read a number of nomination endorsements 
out loud, including letters from Fourth Circuit 
district judges, a Fourth Circuit colleague of 
Parker's, the president and faculty members of 
Parker's alma mater, the University of North 
Carolina, and past and present leaders of the 
American Bar Association.66 

Calling Parker "a man of courage, a man 
of character, [and] a man of supreme ability," 
Overman began the afternoon debate session 
by describing the judge as a man who could 
harbor no ill will against those individuals 
comprising the AFL and NAACP constituen­
cies, on account of being a basically self-made 
man himself. The senator stated: 

How could the trend of this man's 
mind be in favor of the corporations 
and against humanity? The whole life 
and environment of the man has been 
among the plain people. Judge Parker 
loves the plain people; he has worked 
for them; his practice has been among 
them; and he has never represented 
any of the great corporations. The 
whole trend of his mind is, therefore, 
bound to be in favor of humanity and 
against the corporations, if there be 
any such distinction.67 

The senator cited Parker's bipartisan sup­
p011 as a Republ ican from a state Democrats 
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dominated, even noting letters received his 

office from AFL members, One 
railroad worker had called Parker an "able 

who remembers his friends 
whether in overalls or in the highest executive 
of the corporation. "68 

And Overman did not ignore the race is­

sue. He claimed that Parker's to 

more votes than any other Republican 

torial candidate stemmed from strong African-

American 69 Overman tackled the 

NAACP's of racism 

letters from a "leading" African-American 

in Salisbury, North Carol attest-
to the judge's "spirit of fair in all 

his with our race."70 An African­

American educator in the same town stated that 

"the white people" had not 

into 

Parker. And as for Parker's "un­
utterances with reference to the coJ­

were "sImply a , gesture and 
no means represent[ ative] the true 

of the gentleman and ,,71 

None of this support convinced Senator 

Borah to change his mind when he rose to 

later that day. Over the course ofa num­

ber of hours spanning two Borah pas­

sionately spoke against the RedJacke! decision 
and the very concept of contracts. 

The most of his was his 

of how he felt Parker should have 

approached the prospect of the ap­

plicable Supreme Court 

so far as the 

law is seems to hinge 

upon some isolated principle ex­
tracted from the common law. To ap­

ply the of the common law, 

the technical rules of 

the common which sprang up 

three and four hundred years ago un­

der conditions in a business world 

which have away, and to refuse 

to consider the conditions in the busi­

ness and the labor world as they are 

to-day, is to 
women the 

vance and progress. That which may 

have been a sound that 

which may have been for the pub­

lic welfare in those times and under 
wholly different conditions cannot 

bind another age and a wholly differ­

ent business and labor world 72 

Here, then, was a precursor to later 

support for the judicial decision making ap­

or more 

COU!1 in Borah's view 

was the former's firm belief in stare decisis 
and to established case law without 

to results. 

such senators as Ohio Republican 

Simeon a opponent of 
dog contracts, this was a judge's 

function: 

for 
in accordance with the terms of the 

law, had I been making the 

law in the outset I might have been 

oDoosed to such a contract 

I would have been ... I 
wish to say that all my sympathies are 

the final decision. But 

ments cannot be rendered upon mere 

Other senators, displayed no shame 
m that judges could de­

cide cases as veritable legislators, 

unfavorable precedents with attention to 

considerations and the like. One later 

between Kansas 

Allen and the more progressive Nebraska Re­
Com­

mittee chalrman, remams to 

this effect. Senator Norris said: 

1 am frank to admit that J want to 

see men put on the Bench 

who have modern ideas and who are 
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not so encrusted with ancient theo­

ries which existed in barbarous times 

that are to inflict human 
slavery upon us now. 

Senator Allen 'modern ideas' the 

Senator means his own ideas')" Norris noncha­

lantly responded, "I do, of course, mean my 

ideas." Allen continued: 

And the senator believes it is rea­

sonable to set up a here that 

Senators should insist that no one be 

chosen for the Bench 
those who have their ideas touching 

the policies which 
our civilization? 

to govern 

Norris only retorted: 

I am not in favor of the 

Supreme Court with men who are in 

mean human 
who toils. 

In sum, Norris stubbornly refused 

to explain why Parker ruled as he did, 

himselfto a vIew 

duties. 74 

Throughout the debate, no one, either 

offered any substantive 

on Parker'S part. Neither was 

Parker immune to personal attacks. Alabama 

Court Justice 

Parker newspaper editorials, which 

Parker with prosecutorial misconduct in 
a lumber fraud case for the OmfPrll1n1Pl1t 

shortly after World War I. Parker had suppos­
withheld definitive evidence of the de­

fendant's a charge Overman dis-

Arizona Democrat Henry Ashurst 

did what even few of Parker's had 

claimed that Parker lacked 
n",',,,,,,..,, and intellectual abil­

to sit on the Supreme Court.76 Towards the 

end of the Senate debate, Ashurst also 
Parker with participating in a scheme 

to bribe senators to vote for his 

a later proven groundless on account 
of how the information came from 

another senator and Parker opponent, Wash-

Democrat Clarence Dill.77 

If there was one pertinent factor 

in the Senate it was the relative ab­

sence of any reference to the race per-

a reflection of African Americans' gen­

erallack of extensive influence at the 

time. Only New York Democrat Robert 
spoke at length about 

Yet the senators re­

mained fully aware of the NAACP's increas­

ingly influential against the judge, 

prompting Senator Fess to lash out at its lead­

ers. To W:E.B. Du editor of the 

NAACP publication The Crisis and a mem­
ber of the executive commit­

tee, was a "self-confessed Bolshevist." Field 

secretary William Pickens was a "commu­

nist and defender of communism." Chairman 

of the Board Mary White Ovington was a 

"socialist" who the revolution­

ary spirit among negroes." Another future 

Supreme Court 

radicals.,,79 

unfazed, the NAACP focused its campaign 

during the debate on 

campaigns to Senators from states with large 

numbers of African-American voters. One his-

Kenneth GOll1gs, later estimated that the 

l\AACP affected as many as thirteen senators' 

ultimate votes on the nomination 80 

Because of the poisonous the 
Parker controversy had wrought in the Senate's 

President Hoover even Iy lob­

bied wavering Republican but to no 
avail.8l Back and forth the Senators went, argu­

over whether Parker should have 

and invalidated the 

tion at issue in Red Jacket. When the debate 
ended on 6, the Senate was 

across pure party lines, but mainly 
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The highly contentious Parker nomination fractured 
the Senate. Progressive Republicans, such as William 
Borah of Idaho (above), were easily swayed by criti­
cism from both the NAACP and the AFL 

to its members' needs to adhere to 

stances on either the labor or race is­

sues, due to either felt beliefs 

or the desire to ensure reelection by sat­

key constituencies. 

The Senate to vote on 7. On­

lookers jammed the Senate to capacity, 

The had aroused so much 

interest that members of the House of 

sentatives crowded the Senate chamber's aisles 

in order to witness the outcome of the most in­

tense Supreme Court confirmation to 

date. 

And when the votes were tallied, Judge 

Parker's nomination failed by 

Senators had voted to 

while thirty-nine had supported his elevation to 

an Associate Justiceship of the United States 

Court. Had only one vote changed, 

Vice President Charles in his capac­

ityas of the Senate, would 

have the outcome, Not since 894 
had the Senate refused to advise and consent 
to a C'llnr':>rY'l(1l Court nomination, The Sena­

Parker included a nUl1l­

supported his 

ment but who had bowed to pressure from 

the AFL and NAACP camDaigns, The vote 

cut across 

Democrats and one 

Minnesota Farmer Laborite in voting 

the increasingly unpopular Hoover's wishes. 

Meanwhile, Republicans and ten 

Democrats Parker. All but one of 

these Democrats hailed from the southeastern 

United States. 

For many the factor determin­

ing their vote had been, not their 

but rather the influence the AFL and 

NAACP constituencies could potentially wield 

over their reelection prospects, And such con-

won the of such 

Republicans as Borah, Norris. and 

Wisconsin's Robert La 

sistently earned the 

more conservative factions dOI11­

their party82 It was these and other 

like-minded 

dashed Hoover's hope 

Republican support and 

appointing a Southerner 

to the nation's highest court, the Presi­

dent to refer to them in his memoirs as "white 
l11ice,,,s3 

The Precedent 

The Senate's rejection of Judge Parker consti­

tuted a seminal event in the 

Court nominations. In contrast to earlier 
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such appointments, single-issue ideological 

concerns, rather than more general partisan 

ones, came to dominate the confirmation pro­

cess . Consequently, as the makeup of both 

Parker's support and his opposition in the Sen­

ate illustrated, party lines no longer mattered as 

much as the influence a specific interest group 

held over a given Senator's constituency. And 

these groups did not seem really to care about 

a prospective Supreme Court Justice's general 

judicial philosophy or qualifications, but only 

about the outcome in a potential dispute con­

cerning a " pet" issue that that same philoso­

phy would bring about given the presence of 

enough votes on the Court. 

Before the Parker nomination, the Senate 

had refused to approve presidential Supreme 

Court nominations nine times throughout its 

entire history, occasions really more reflec­

tive of partisan rivalry than later ideolog­

ical concerns.84 As the nineteenth century 

came to a close, however, popular tens ions be­

tween differing social and economic world­

views became more pronounced, with such 

events as industrialization complicating the 

political scene. Within the Republican party, 

divi sions developed between such prog res­

sives as La Follette, who expressed sympa­

thy for the goals of organized labor, and 

his more corporatist colleagues. And North­

ern and Midwestern Democrats extended their 

party's traditional populism to include sup­

port for immigrant and civil rights interests, 

thereby going against most Southern Sena­

tors' will. No longer, then, would a Democratic 

or Republican Senate absolutely guarantee the 

confirmation of a Democratic or Republican 

President's Supreme Court nominee, respec­

tively. Instead, a nominee 's popularity would 

depend on how his particular judicial philos­

ophy would affect Court rulings pertaining to 

the specific issues most important to every in­

dividual Senator. 

President Wil son's nomination of Louis 

Brandeis to the Supreme Court demon­

strated this new reality, with La Follette and 

two other maverick Republicans, Norris and 

Washington's Miles Poindexter, joining all but 

one Senate Democrat to confirm the famou s 

Boston lawyer for various liberal or progres­

sive causes.85 Norris also joined five other 

Senators in going against a President from 

his own party and opposing the nomination 

of Harlan Fiske S tone , a " tool of the House of 

Morgan ," in 1925 86 And a similar progressive 

Republican coalition opposed the nomination 

of Charles Evans Hughes to the Chief Justice­

ship in 1930. 87 Thus, by the time Hoover nom­

inated Parker, changes in the Senate's political 

dynamics had essentially set the stage for a 

more ideolog ical and issue-driven confirma­

tion battle. 

A new Senate rule requiring considera­

tion of presidential nominations in open ex­

ecutive session, which certainly enhanced the 

confirmation process's transparency to the 

public, also enabled outside interest g roups 

with highly specific agendas to more effec­

tively influence Senators ' stands on Supreme 

Court nominees .88 Upon Hughes 's nomina­

tion, then, confirmation hearings had become 

more public affairs , with Senators receiving 

constituent concerns about nominees in the 

same manner as they did opinions on leg is­

lation. The Parker nomination consequently 

constituted the first occasion on which issue­

driven lobbying g roups launched a successful 

campaign to reject a Supreme Court nomi­

nee, not because of the judge's judicial phi­

losophy and legal acumen, but as a result of 

how the same philosophy- divorced from any 

personal sympathies-would lead to undesired 

outcomes in given legal disputes in which they 

had an interest. 

At no time during the Parker controversy 

did the AFL 's leaders acknowledge the pro­

priety of referring to precedent in judicia l de­

cision making, the quintessentially lawyerlike 

approach that had led Judge Parker to rule as he 

did in Red Jacket. Apparently, such labor lead­

ers as the AFL 's Green and the UMW's Lewis 

would have rejected any judge who would have 

upheld yellow dog contracts' validity, even if 

case law mandated such an outcome. What 
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mattered to them were the results of a 

of the 

indeed, the entire fed­

eral different from a 

in their view. 

NAACP leaders felt 

Parker's decision in Deans, the NAACP sim-. 

ply assumed that Parker's personal racial 

attitudes~if they could even be called racist 
in the first place--would trump nr'>{,pnpnt 111­

fluence. saw not as a 

would follow the law as it was 

an official whose to 

new law consistent with the NAACP's interests 

could not be 

Thus, the Parker controversy definitively 

outlined a central possibility that Presidents 

face to this day in nominating individuals for 

federal a series of interest groups 

Senators from states where 

hold the most sway to abandon their 

and vote to ensure the outcomes these same 

seek to achieve in future cases. 

With the Parker questions of le­

gal ability became, for the most part irrel­

evant. As Professor Burris noted, the Parker 

vote "was a small skirmish in a much 

over the proper func­

tions of in a 

with Parker himself becoming "a 

the head-lollQ rush of ... groups to 

that were more important to them 

than a fair and balanced evaluation [or a basic 

oneJ of a relativelv unknown federal 
,,89 

If there was any 

this new approach to 

Court perhaps it was the ideal of 

the Court itself as an august body above the 

political and ideological After the Parker 

became more 


fight over Franklin 


to myriad spe­


cial interest descent on Washington, 


D.c. to ensure a desirable Court makeup af­

ter the nominations of such controversial in­

dividuals as Clement Haynsworth and Robert 

Bork. It is oerhaos fair. then. to call the Parker 

episode the first Supreme Court nomination 

that truly ensured more future ones 

the kind of drawn-out, tense Senate confirma­

tion process that has become a staple of the 

contemporary American government scene. 

** 
in the 

years following his his death 

in 1958 is notable. 

Parker's name to the White House as a po­

tential Justice during, the 

and Eisenhower administrations. Perhaps more 

than any other unsuccessful Court 

the oerceived need to correct the sup-

cause celebre among a number of 
and 90 

himself not only as 

a JUdge, but also as a scholar and proponent 

of judicial reform. In addition to his 

duties as the Fourth Circuit's chief iudQe. he 

published several articles in periodicals 

and made a number of well-received 

to professional groups. He also sat on Ameri­

can Bar Association committees charged with 

. new court administration initiatives. 

To historians of the Allied war crime investi­

following World War II, Parker is per-

best known for his service as an alternate 

member of the International Military Tribunal 

for the Trial of Major War Criminals 

the Trials91 

With all of these did 

the AFL and NAACP oppose the right man') 

labor interests supported 

Franklin D. Roosevelt's presidential candi­

and his New DeaL Unlike what Green 

and others concerned over Red Jackel would 

have Parker actually upheld 

many New Deal measures that the Court Roo­

sevelt wanted to or " apparently 

threatened. 92 

Ironically, the Senate debate's fo­

cus on labor it is the NAACP to whom 

some historians have the most credit for 

Parker's defeat93 And the issue ofwhether 

appropriately Parker's elevation to 

the Court remains more comolicated because 
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of the moral implications surrounding the civil 

rights debate. Certainly Parker was not a civil 

rights activist by any means, as his contro­

versial gubernatorial election speech--even if 

made for the well-meaning purpose of encour­

aging calm in a time and place of great racial 

tension-illustrated. 

Nevertheless, in all fairness , no one has 

produced evidence that Parker harbored any 

ill wi ll toward individuals of different eth­

nic backgrounds. Parker enjoyed African­

American support, both in politics and dur­

ing his nomination battle, perhaps because of 

his membership in what a majority of African­

American voters then identi fied as the party 

of Lincoln. Even Walter White later wrote, "In 

Judge Parker's behalf I should like to add this 

postscript: since his rejection, his decision on 

both Negro and labor cases which have come 

before him have been above reproach in their 

strict adherence not only to the law but to the 
spirit of the Constitution.,,94 

Years after Judge Parker failed to as­
cend to the High Court, Walter White 
(left) of the NAACP publicly admit­
ted that Judge Parker's decisions in 
"both Negro and labor cases which 
have come before him have been 
above reproach in their strict adher­
ence not on Iy to the law but to the 
spirit of the Constitution." 

Precedent, and not personal conceptions 

of justice, then , governed Parker's decision­

making process. He invalidated a discrim­

inatory housing ordinance in Deans. 95 He 

ruled in favor of an African-American Vir­

ginia schoolteacher suing for equal wages, 

consistent with Supreme Court doctrine pre­

cluding discriminatory state actions targeted 

on the basis of race96 Following the Court 's 

invalidation of South Carolina policies deny­

ing African Americans the right to pal1ici­

pate in parties' nominations of candidates as 

?n unconstitutional state action in Smith v. 

Allwright, Parker wrote for a panel that pre­

cluded the state from holding primary elec­

tions restricted to white voters97 But he a lso 

followed the infamous decision of Plessy 

v. Ferguson. 98 When considering Briggs v. 

Elliott, one of the "separate but equal" school­

ing cases that accompanied Brown v. Board of 

Education of Topeka to the Supreme Court, 

Parker held that school segregation itself 

http:Ferguson.98
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did not violate the Fourteenth Amendment in 

principle, even though the school facilities at 

issue didY9 

one's view ofParker's approach to 

civil rights cases on whether one ad­

heres to a more or textu­

alist approach to constitutional interpretation, 

or a more one, who cited the 

Parker battle as a key event in the 

of the NAACP's political influence, wrote: 

At a crucial moment JIl American 

judicial history, and in the 

of the United Parker 

chose not to support the highest 

court of the land after having done so 

in only a few notable all 

of his judicial life. By falling back on 

in the Briggs decision of 1951, 
Parker maintained his adherence to 

Court Even though 

technically correct, as a re-

and active international le­

scholar, Parker should have had 

no doubt that was 
thin, , , [H]e was to soften the 

blow that Brown dealt the South. Af­

ter Brown and Brown 

finding justifications for his actions 
became very difficult. 100 

was responding to Parker's ruling in the 

case, which nullified South Car­

olina school laws in accordance 

with the Brown decisions. Parker had written: 

A state may not to any person 

on account of race the right to attend 

any school that it maintains. 

under the decision of the Supreme 

Court, the state may not do directly 

or but if the schools which 

it maintains are open to children of 

all races, no violation of the Con­

stitution is involved even though the 

children of different races voluntar­

ily attend different as they 

attend different churches, :'\lathing in 

the Constitution or in the decision 

of the Court takes away 

from the people freedom to choose 

the schools they attend, The Constitu­

tion, in other does not require 

It forbids discrim­

ination. It does not forbid such segre­

gation as occurs as the result of vol­

untary action, It forbids the 

power to enforce 

The Fourteenth Amend­

ment is a limitation upon the exercise 

by the state or state 

not a limitation upon the freedom of 
individuals,lol 

In interpreting Brown as narrowly as appar­

claimed, Parker frus­
and force."I02 or 

then, Parker certainly was not ajurist 

interested in shaking up the status quo for its 

own sake. 

Some individuals may feel that this reluc­

Parker on the wrong side ofjustice 

and Others may feel he had no other 

choice a Thus, the debate over 

Parker truly outlined to the public for 

the first time the dispute over courts' proper 

role in law's course, which was to 

become a basic context for the 

confirmation process. Parker's rejection made 

such concepts as and 

judicial activism a central focus in political dis­

agreements following controversial 

Court nominations, several years before these 

terms even became a part of the media's lexi­

con. Parker died in 1958 with his reputation as 

a capable and competent jurist intact.1o:l But 

the of his unsuccessful nomination to 

the Court would be a judicial selection process 

that would never again be free of single-issue 

considerations and numerous pres­

sures on the President and Senate from interest 

groups on all sides. 

'The author wishes to acknowledge the de­

tailed research into John 1. Parker's 

life and career conducted by the late William 
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C. of political science at 

(Greensboro, and author 

of the only full-length ever written 

about the judge, upon which this article relied 
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The Judicial Service of Retired 
United States Supreme 
Court Justices 

MINOR MYERS III 

Introduction 

Biographies of Supreme Court Justices generally devote little attention to the period following 
retirement. For many Supreme Court Justices, though, departure from the Court is not the end of 
tbeir service on the federal courts. As Justice Willis Van Devanter noted following his retirement 
in 1937, "I am still a judge." ) 

Justices, Iike lower court judges, may as­
sume senior status and sit by designation of 
the Chief Justice in any circuit or district in the 
federal system. Most commonly, they do so on 
the courts of appeals. Justice Lewis Powell, for 
instance, sat regularly as a retired Justice on the 
Fourth Circuit Court of Appeals in his native 
Virginia. Rarely, a retired Justice will preside 
at trial; only Justice Van Devanter and Justice 
Tom C. Clark sat on district courts after leaving 
the Bench. 

While others have looked at Justices' de­
cisions to leave the Bench and their final years 
on the Bench,2 no one has previously endeav­

ored to examine the senior service of retired 
Justices. This article fills that tiny gap by ex­
amining the service of those Supreme Court 
Justices who in retirement have sat on the lower 
federal courts. It begins by detailing the history 
of the senior-status provisions, which first ap­
plied to Supreme Court Justices in 1937. Next, 
it examines the judicial service of those Jus­
tices who have elected to serve on the lower 
cOUl1s after assuming senior status. Of the 
thirty-five Justices who have assumed senior 
status, nine have sat on the lower courts. It con­
cludes by touching on some novel points of 
interest. 
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Brief History of Senior Status 
for the Supreme Court 

Though judges on federal circuit and district 

courts were given the option to take senior sta­

tus in 1919, Supreme Court Justices were not 

eligible to do so until 1937. 

Congress created the first retirement pro­

visions for federal judges in 1869.3 Prior to 

that time, as Justices aged and the duties of 

the post became more difficult, some neverthe­

less held on to their seat to continue receiving 

the salary.4 Of the twenty-four Justices who 

departed the Court between 1801 and 1868, 

twenty ended their service only upon their 

death.5 Under the 1869 retirement scheme, a 

Justice or judge who was 70 years of age or 

older and had at least ten years of service on 

the court could retire and continue to receive 

his salary for life, but he was no longer a part 

of the operation of the court of appointment. 

The 1937 reforms, which set out the basic 

framework that currently applies to Supreme 

Court retirements, grew out of President 

Franklin D. Roosevelt's Court-packing plan. In 

1935, the Supreme Court invalidated portions 

of the National Industrial Recovery Act,6 and 

in the following year it struck down portions of 

the Agricultural Adjustment Act,7 both impor­

tant components of Roosevelt's New Deal. De­

termined to see his programs upheld, Roosevelt 

on February 5, 1937 announced his plan to re­

organize the federal judiciary. The most con­

troversial aspect of the plan was his proposal to 

add one Justice to the Supreme Court for each 

Justice over age seventy who does not retire. 

The practical effect of this would have been to 

allow Roosevelt to fill the Supreme Court with 

enough new Justices to uphold New Deal legis­

lation. Though its prospects appeared promis­

ing at first because Roosevel t's Democrats held 

majorities in both houses of Congress, the 

proposal soon encountered trouble. Many in 

Congress came to support a mandatory retire­

ment age for Justices, but Roosevelt wou Id not 

compromise. 8 

The 1937 Retirement Act was passed on 

March I, 1937,9 and its proponents hoped it 

would siphon off support for Roosevelt's plan. 

Under the statute, retiring Justices not only 

would continue to receive their salary, but also 

could assume senior status. This would permit 

them, although no longer in regular active ser­

vice, to continue to be federal judges and to 

serve episodically on lower federal courtS.IO 

On May 18, 1937, Justice Van Devanter, one 

of the conservative Justices known as the Four 

Horseman, announced that he would retire, 

making him the first Justice to elect to take 

senior status. 

After amendments in the years since 1937, 

the retirement requirements for judges and 

Justices have become largely identical. I I Any 

Justice over sixty-five years old may assume 

senior status upon satisfying the "Rule of 

Eighty," under which the Justice's age and 

years offederal service must add up to eighty.!2 

Once that requirement is met, the Justice "may 

retain the office but retire from regular ac­

tive service."13 Thus, though the President may 

nominate successors, senior Justices may con­

tinue to perform certain judicial duties at a 

workload of their own choosing and may con­

tinue to draw a salary. 

A retired Justice may "be designated and 

assigned by the Chief Justice of the United 

States to perform such judicial duties in any 

circuit, including those of a circuit Justice, as 

he is willing to undertake,,,14 though no senior 

Justice may performjudicial duties without an 

assignment from the Chief Justice. 15 During 

the terms of the assignment, the senior Justice 

has "all the powers of a judge of the court, cir­

cuit or district to which he is designated and 
·assigned."16 

The pay to which a senior Justice is en­

titled depends on the work done in retire­

ment. Those senior Justices who perform in 

one year the equivalent amount of work that an 

active-service judge would do in three months 

are entitled to "the salary of the office."!7 

In other words, they receive any pay raise 

http:courtS.IO
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Justices Who Have Sat in Retirement by Designation on Lower Federal Courts 

Justice 

Willis Van Devanter 
Stanley F. Reed 
Harold H. Burton 
Tom C. Clark 
Potter Stewart 
Lewis F. Powell, Jr. 
William J. Brennan, Jr. 
Thurgood Marshall 
Byron R. White 

Retirement 

June 2, 1937 
February 25, 1957 
October 13, 1958 
June J2, 1967 
July 3,1981 
June 26, 1987 

July 20, 1990 
October I, 1991 
June 28. 1993 

that active Justices receive. Senior Justices 
who do not meet that and do 
not otherwise obtain certification from the 
Chief Justice are entitled to the salary received 
when last in active service or when last 
met the three-months-work requirement. IS Se­
nior Justices may maintain chambers in the 
Supreme Court building or elsewhere. Jus­
tices Harry A. Blackmun and R. White 
both maintained chambers in the 
Marshall Federal Building. 19 Jus­
tice Sandra Day O'Connor has opted to re­
main in the Court 20 Senior 

Justices also have a staff of a secretary and 
a law clerk, as the Chief Justice allocates to 
them. 

The of Senior Justices 

Since the advent of senior status for Supreme 
Court Justices have left the 

Justices, 
and only Chief Justice 

has done so since 1954.21 

four have 
Owen J. ROhOY'0 

and Abe FOJias. The 
have taken senior status. 
ter was the first to do so, 

Justices James F. 
Arthur GOldberg, 

Termination of Senior Service 

8, 1941 (3 years, 8 months) 
April 2, 1980 (23 years, I month) 
October 1964 (6 

June 13, 1977 (10 
December 7, 1985 (4 years, 5 

J998 (II years,2 months) 
1997 (7 

1993 (J year, 4 months) 
15, 2002 (8 years, 10 

O'Connor in 2006, Justice Blackmun was 
the most recent, in 1994. 

Nineofthose tHlpntv_th have des­
on lower federal courtsn 

For each of the Justices who have sat in 
retirement, the date of termination of senior 
service has been the dale of their death. All 
senior Justices save Justice Van Devanter sat 
on a court of appeals, and some sat on 
in more than one circuit. The senior service 
of Justices White, and Powell was rela­
tively The rest sat in moderation. Only 
Justices Clark and Van Devanter oresided over 
trials in the district courts. 

A typical order is entered into 
Court by the Chief 

Justice and the court and dates of 
service. For Justice Reed was au­
thorized order to serve on the Court of 
Claims "beginning November 1, J965 and end-

June 30, 1966 and for such further time 
as may be to unfinished 
business. Not all requests for assignments 
are however. "The late federal district 

William H. Becker reported a conversa­
tion that he had with Chief Justice Earl War­
ren about Justice Charles E. Whittaker. When 
Whittaker wanted to try cases his re­
tirement and sought Warren's consent, Warren 
told Becker: 'Tell him that I never could 
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him to make up his mind, and I'll be damned if 
I will let him do that to me again trying cases. 
So the answer is no. ",25 Justice Whittaker ap­
parently never sat on the lower courts by des­
ignation and resigned his commission entirely 
in late 1965 to take a position in the legal de­
partment of General Motors. 

Justice Willis Van Devanter 
Justice Van Devanter announced his intent to 
retire at the close of the Supreme Court's 1936 
Term, just two months after the senior ser­
vice provisions were made applicable to the 
Justices. Van Devanter "carefully worded his 
[retirement] letter to President Roosevelt to in­
dicate that his departure was only ' from regular 
active service. ",26 

As a senior Justice, Van Devanter does not 
appear to have sat on any of the Courts of Ap­
peals, but he did preside over at least two crim­
inal trials in Southern District of New York. 
At a 1942 tribute by the Supreme Court bar 
to the recently deceased Justice Van Devanter, 
Charles E. Hughes, Jr., son of the Chief Jus­
tice, noted that Van Devanter accepted an as­
signment to the Southern District in December 
1937 and presided over criminal matters there 
in January and February of 1938. As described 
by Hughes: 

The circumstance of a judge who 
has been so long and so recently a 
member of the highest court in the 
land conducting jury trials was an ar­
resting one and attracted wide public 
interest and more than capacity atten­
dance. His conduct of the court was 
a revelation to members of the Bar 
and laymen alike. His early years as a 
trial lawyer and a continuous aggre­
gate of thirty-four years of service on 
appellate courts, in which records of 
trials were constantly pass ing under 
his scrutiny, gave him such complete 
mastery of rules of substantive law, 
procedure and evidence that hi s appli­
cation of them appeared instinctive. 

The trials were models of expedition, 
without sacri fice of fairness or cour­
tesy to litigants, witnesses or coun­
sel. On two occasions he remained 
at the Federal Building until long 
past midnight, once until after two 
o'clock to receive a verdict, and once 
until after four o'clock to prepare a 
charge which he, although then suf­
fering from a cold, was on hand to 
deliver to the jury at ten o 'clock 
the same morning. There can be no 
doubt that such strains, at his age, 
impaired his health and hastened his 
end.27 

During Van Devanter's time on the trial 
Bench, a man named Nobel John Moore was 
brought before him charged with violating his 
probation. 28 Van Devanter revoked the pro­
bation and imposed a new sentence, which 
Moore challenged on appeal, arguing among 
other things that Van Devanter had no power 
to sit as a district judge. The Second Cir­
cuit upheld Van Devanter's authority under 
the new statute "to act as a District Judge 
for the Southern District of New York.,,29 The 
court noted : "In former times Justices of the 
Supreme Court often presided over the trial 
courts of the United States. Their inherent 
power so to do has long been taken as a matter 
of course and, indeed, it cannot be doubted.,,3 o 
Van Devanter also presided over a large 
mail fraud trial , and the resulting convictions 
were upheld against a similar challenge on 
appeal]1 

Van Devanter's two or so months on the 
trial bench in 1937 were all the senior service 
from retired Justices until Justice Reed retired 
twenty years later. 

Justice Stanley F. Reed 
Justice Reed took senior status 10 1957. 
Seventy-two years old when he assumed se­
nior status, Justice Reed was the first Justice 
to sit regularly in retirement. Prior to his 1938 
appointment, he had not been a circuitjudge,J2 
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Willis Van Devanter was the first Supreme Court Justice to take senior status under the new retirement 
legislation passed in 1937. This allowed him not only to continue to draw a salary, but also to serve as a judge 
on lower courts. This cartoon makes reference to how Van Devanter's retirement helped foil President Franklin 
D. Roosel/elt's attempt to pass legislation to pack the Court with younger Justices. 

and as a senior Justice he sat on the nc. Circuit 

and the Court of Claims. Justice Reed 
in decisions on 

the D.C. Circuit, the last in 1966.ln the Court of 

Reed sat on forty-four cases 

and wrote an opinion in thirty of them. Reed's 

final case as a retired Justice was on the Court 

of Claims in the sDring of 1970. at the 

33 his retirement, Justice 

Reed also served as a special master for the 

Supreme Court. J4 He died in 1980 at the age 

of 
Justice Reed wrote seventeen decisions 

on the D.C. Circuit. Of the six of his 

ions that went to the five 

were denied certiorari 35 In the one case where 
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Retired Justice Stanley F. Reed and his wife, Winnifred, were photographed after Reed retired from the Court 
in 1957 at the age of seventy-two. Reed was the first Justice to sit regularly in retirement: he served on the 
D.C. Circuit Court and the Court of Claims. 

the petition for certiorari was granted, Public 

Affairs Associates, Inc. v. Rickover,36 the Court 

vacated Reed's opinion. 37 

Upon Reed's death, Chief Justice War­

ren E. Burger spoke at a memorial service 

of their unique relationship. Though they had 

never served together on the Supreme Court, 

Burger had been a judge on the D.C. Circuit 

while Reed sat there as a senior Justice. Burger 

recalled: 

I had argued cases before him when 

he was on this Court, but I really came 

to know him when he sat with us on 

the Court of Appeals, where he was 

a regular member of panels for about 

four years. He maintained chambers 

at the Court of Appeals, and joined us 

at the judges ' lunch table and often 

regaled us with stories of Kentucky 

and of the New Deal days when he 

was Solicitor General 38 

Justice Harold H. Burton 
Justice BUiton assumed senior status on Octo­

ber 13 , 1958. Like Justice Reed, Justice Burton 

had not sat on any federal court before his ap­

pointment in 1945. He had previously been a 

U.S. Senator from Ohio. 

Between March 1959 and October 1962, 
Burton sat on panels of the D.C. Circuit 

Court of Appeals and participated in forty­

four published opinions. He wrote eight opin­

ions . Parties sought Supreme Court review in 

three of those cases. In two, the Court denied 

certiorari 39 In the one case where the Court 

,granted certiorari,4o Justice Burton's opinion 
was affirmed ,4 I 

Justice Tom C. Clark 
Justice Clark retired from the Court in 1967. 
In the summer of 1970, Clark sat on his first 

appeals court panel , on the Seventh Circuit,42 

Between then and hi s death seven years later, 

http:opinion.37
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Justice Clark sat on panels that resulted in ap­

proximately 380 available decisions. He also 

sat on the district court in California. As Chief 

Justice Burger noted at a memorial service 

for Justice Clark on January 23, 1978, "No 

one in the history of this Court, after retire­

ment as an Associate Justice, has ever en­

gaged in such constant and steady judicial· 
activity.,,43 

During his senior service, Justice Clark 

sat on all of the geographic courts of appeals: 

the District of Columbia, First, Second, Third, 

Fourth, Fifth, Sixth, Seventh, Eighth, Ninth, 

and Tenth Circuits.44 He was tireless. Only 

six days prior to his death, he sat on a panel 

of the Third Circuit and participated in oral 

argument.45 Two weeks earlier, he had sat on 

the Seventh Circuit.46 

On the courts of appeals, Clark wrote the 

majority opinion in seventy cases. In twenty­

four of those cases, a party petitioned the 

Supreme Court for certiorari. Of the twenty­

four cases in which Clark wrote the majority 

opinion and the aggrieved party petitioned the 

Supreme Court, the Court denied certiorari in 

twenty-one cases.47 The Court granted the pe­

tition for certiorari in three cases. One of those 

was affirmed.48 In the other two cases, one 

from the D.C. Circuit and one from the Eighth, 

the Supreme Court overturned Justice Clark's 

opinions49 Neither of the decisions mentioned 

that it was a former colleague whose decision 

Justice Tom C. Clark 
retired from the Court 
in 1967. Three years 
later, he sat on his first 
appeals court panel, 
on the Seventh Circuit. 
When he died in 1977, 
Clark had sat on pan­
els that resulted in ap­
proximately 380 avail­
able decisions. 

http:affirmed.48
http:cases.47
http:Circuit.46
http:argument.45
http:Circuits.44
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they were lie dissented from the 

panel opinion on one case, and the 

Supreme Court denied certiorari. 

Justice Clark oversaw at least three trials 

in the Northern District of California in 

and I all of them antitrust 
actions51 Two of those cases were reversed by 

the Ninth made its 

One of Justice Clark's decisions on the 

trial bench view into his 

busy work schedule as a senior Justice53 The 

Inc. v. Charles 

antitrust law between the owner of the 

Oakland A's baseball team, which had moved 

to the in 1 and a concessionaire who 

had contracted with the franchise under a pre­

vious owner in and asserted a 

contractual to operate concessions until 

1984. 

As described Justice Clark in the pub­

lished he was assigned the case in 
1970. In of that year, he held a bench 

trial on the contract issue. One month 
he ruled for the plaintiff, and the 

case to the antitrust question. In 

May 1971, Justice Clark found for the plain­

tiff on the antitrust question, based on the 

from the contract question. But the 

defendant additional discovery, and 
the case. The trial re­

sumed in 1971 and then took a one­

month hiatus beeause of the death of Justice 

Blaek and other demands on Justice 

Clark's time. After twenty-eight 

over 6,000 pages of and 

800 attendant Justice Clark took the 

matter on submission on February l, 1972. On 

29, 1972, almost eight months 
Justice Clark delivered his findings offact and 

conclusions of law. He felt obliged to 

the and noted that he had earlier assumed 

the trial would concl ude in the fall of 1971 and 

offers to sit on various courts of 

1972. When the trial went on 

as long as it did he found himself without time 

to devote to the case. 

A three-judge of the Ninth Circuit 

Court ofAppeals reversed Justice Clark's legal 

conclusion that the concession agreement vio­

lated the antitrust laws. It concluded that Jus­

tice Clark had erred in his conclusions about 
market definition for baseball concessionaires 

and remanded the case. Justice Clark did not 

participate in the remand. 

Justice Clark also over the trial of 

a case that is familiar to any antitrust law stu­

dent, GTE Inc. v. Continental T V, 

Inc. ,57 in which the Court rejected 

the per se of vertical restraints of 

trade. That 1977 Court decision, in which Jus­

tice Clark did not participate, "is a landmark of 

antitrust" and the best judicial sum­

mary of the modern to competition 

issues 
Justice Clark's role in the of 

antitrust law here is 

obvious. He had 

the assistant attorney general in charge of the 
and while he was on the 

opinions on antitrust. In 
White Motor v. United States,59 a 
majority of the Court held that a truck manu­

facturer's territorial limitations on distributors 

and dealers was not a per se violation of Section 

I of the Sherman Act. Justice Clark dissented. 

To the vertical limitation scheme at issue 

constituted "one of the most brazen violations 

of the Sherman Act that I have 
a of a eentury," and he was to 

eonclude that it was a per se violation60 One 

month after Clark's from the Court 

and four years after White Motor, Court 

argument in United States v. 

SchH'inn & CO. 61 In the 

Court took a position that Clark would have 
likely endorsed, adopting a line rule of 

per se illegality: "Under the Sherman it is 

unreasonable without more for a manufacturer 

to seek to restrict and confine areas or persons 

with whom an article may be traded after the 

111 
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manufacturer has with dominion over 

it. 
case over which Justice 

television manufacturer 

nia instituted a franchise strategy under which 

controlled the number of retailers in 

rea. Continental a 

wanted to open a new store in . 

California area. denied 

the request when Continental 

withdrew its franchise. Continental's antitrust 

claim was that its scheme of 

restrictions on retailers constituted an 

restraint of trade under the Sherman Act. Clark 

was the case, and he instructed the 

that any territorial resale restrictions 

vania put on its products that continued after 

title had passed to the dealer, of their 

bleness, would be a violation of the 

Section I of the Sherman Act. Under those 

the jury found that Sylvania had 

violated the antitrust laws. 

That judgment was affirmed by a 
panel of the Ninth 64 but 

that decision was vacated and the en banc 

Circuit reversed.6s The noted Justice 

Clark's role in the decision and that 

he was perhaps too taken with his dissent in 

White Motor: 

The trial judge in this case was the 

distinguished Associate Justice Tom 

C. Clark (Ret.), designation 

in the District Court. In formulating 

Justice Clark ap­

senting comments in White Motor Co. 

1'. United States. the majority 

of the Court, the will of Mr. 

Justice 

broad per se ru Ie all vertica I 

territorial restraints66 

The majority practice, dis-

it from that struck down in 

Schwinn. While the restriction in Schwinn was 

a wholesale on franchisees seil­

ing to persons outside a certain O"f>l""Io..-"nhi 

area, the case involved a clause 

the location which the franchise 

drew support from 

the Schwinl1 remand, which held that Schwinn 

was still permitted to in its retailer 

franchise agreements the location of the place 

or places of business for which the franchise 
is issued."67 

Ajudge from the en bane hold­

took issue with that interoretation of the 

Schwinn remand68 He 

tive reading ofthe Sch.vinn remand with a then-

recent Inc 

V. Monsanto Chemical. 

which had been decided after the original panel 

opinion in GTE the Eighth Circuit 

read Schwinn to mean that "a manufac­

turer may properly geographic areas 

in which distributors shall be primarily respon­

sible for and may ter­

minate those who do not adequately represent 

it or promote the sale of its products in such 

areas."70 Under the Circuit's reasoning, 

Schwinn did not sanction the termina­

tion of franchise for resale out­

side the area. The author of the 

Eighth Circuit's Reed Brothers decision was 

Retired Justice Tom C. Clark, sitting there by 

designation. 

The Court famously used GTE 

Svlvania to overrule Schwinn altogether and 

evaluate such restrictions under the rule of rea­

son. The made no mention of Clark's 

remarkable role in the trial. 

Justice Pottel" Stewart 
Justice Stewart assumed senior status in the 

summer of 1981. He first sat as a retired Jus­

tice in 1982 on the Sixth of 

which he was a member for four years before 

his elevation to the Supreme Court and where 

he sat for the last time in the fall of J984. 

He sat on in the First, Third, Seventh 

and Ninth circuits in addition to the Sixth. 

Justice a baseball fan, is said to have 

remarked of his part-time work on the courts 

http:reversed.6s
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of appeals that it was "no fun to play in the 

minors after a career in the major 

Justice Stewart wrote nine panel 

as a senior Justice. None were reversed 

Court or an en bane court. In 

one case did party for and 

it was denied. 

He dissented in one case, on the Seventh 

Circuit76 That in the face of a threat­

ened en bane issued a nar­

rower and Justice Stewart dissented 

from that one, toO.77 The case was 

heard en 78 and Justice Stewart did not 

in that 

Justice Lewis F. Powell 
Justice Powell assumed senior status in the 

summer of 1987. He first sat as a retired Jus­

tice in October J987 on the Fourth 79 

and it was on the Fourth Circuit that he 

most of his time sitting as a retired Justice. 

The other circuit where he heard cases 

was the Eleventh.so he main­

tained chambers in the Court build-

his retirement until I upon 

the death of his wife.81 

Powell authored majority 

as a retired Justice and wrote one dis­

sent. None of the eight for certiorari 

review of his decisions were 82 

for certiorari was also denied in 

the one case in which Powell wrote a dissent.83 

PowelJ's final was in 

1995. He participated in some of the decisions 

from that sitting's cases, but his participation 

ended in December of that year. He died on 

1998. 

Justice William J. Brennan 
Justice Brennan assumed senior status in the 

summer of J990. He appears to have sat 

once on the lower courts. In November 1991, 
he sat on the D.C. Circuit with Judge Patricia 

Wald and Judge Karen L. Henderson.R5 Justice 

Brennan wrote one opinion as a member ofthat 
86 

RETIRED JUSTICES 

Justice Thurgood Marshall 
Justice Marshall assumed senior status on 

October I, 1991. The month, he 

participated 111 the Federal 

Circuit87 

In Justice Marshall sat on 

he had served 

man and Judge Kearse88 He wrote 

one opinion from that sitting, in an an­

titrust case.89 

Justice Marshall's visit to the Second Cir­

cuit was an event. He was invited to fill a 

"sudden and vacancy on the court 

schedule," and the courtroom was not 

only because of Justice Marshall's but 

also because the Rev. Al Sharpton was 

for argument in his own appeal. 90 As the 

adjourned for the Justice Marshall rose 

with difficulty from what would be his fi­

nal day on any and a woman in the 

gallery "God bless him." Another 
"Amen.,,91 

At one Justice Marshall was sched­

uled to sit on the Fourth Circuit at one ofits pe­

riodic in Baltimore.92 Retired Justice 

Lewis Powell, who sat on the Fourth Circuit 

in Richmond with regularity, told then-Chief 

Judge Sam J. Ervin that Justice Marshall was 

interested the court in Baltimore, and 

Chief Ervin invited Justice Marshall to 

do so. Justice Marshall came down 

with a vims on his recommen­

cancelled his visit before the 

Justice Byron R. White 
Justice White assumed senior status in 1993 
after years on the Bench. He 

on courts of appeals in 1994. He 

on the Tenth Circuit in 1994 
and also sat later on the 

and Tenth Circuits 95 His last 

Ninth Circuit in 199996 

http:Baltimore.92
http:appeal.90
http:Henderson.R5
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Although senior Justices may maintain chambers in the Supreme Court building, both Harry A. Blackmun and 

Byron R. White moved to chambers in the Thurgood Marshall Federal Judiciary Building, a few blocks away. 


He wrote eIghteen OpinIOnS as a se­

nior Justice. Five of those cases went to the 

. for and 

all were denied 97 He dissented in one case as 

a senior Justice. 

Justice White maintained chambers in the 

Marshall Federal Judiciary Building 

from the time he took senior status in ]993 
until he moved his offices to Denver in the 

summer of200 1.99 In he used an office 

reserved for the Circuit Justice-then Justice 

though he did not sit for 

any more cases, he did use the otTice and 

with and former clerk Circuit 

David Ebel. lOo 

Other Curiosities About 

Senior Justices 


Prohibition on 
Court Work 

statute, senior Supreme Court Justices may 
judicial duties "in any circuit."IOI 

they may not participate in the case 

work of the Supreme Court. The of 

the House Judiciary Committee made clear 

that retired Justices wou Id not be to 

"sit in the by assignment or 

otherwise."I02 Senators stated in deb"lte that 

Justice Van Devanter, the first Justice who 

would assume senior status under the new 

"cannot go back and sit on the 
Court in any case."I03 

Justice William O. 

sought to participate in the consideration of 

cases certiorari before his retirement 

He retired in late I having sutTered a de­

bilitating stroke the previous year, and Justice 

John Paul Stevens took his in December 

1975. Justice Douglas even drafted an 
111 v. T/aleo, 104 after he had left 

the court, which he had in the Court 

printing otTice. The active Justices soon re-

memo that 

"a retired Justice cannot be assigned any duties 
ofa Court Justice."I05 

Others have forward proposals for us­

retired Justices in variolls ways. Professor 

Steven Lubet has suggested allowing retired 

ation 

Justice is recused. 106 Professor Ross Davies 

has retired Justices as part of 
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a plan to serve on the Supreme Court should 

it fail to reach a quorum due to incapac itation 

of its members.107 And in 1988, Justice John 

Paul Stevens suggested to Chief Justice Rehn­

quist that the Court request that Congress en­

act a statute authorizing retired Justices to sit 

in place of recused Justices when necessary to 

ach ieve quorum. l OS 

Sitting on Lower COUl-ts 

as Active Justices 

Justices rarely serve on the lower courts whi Ie 

in active service,109 but it does sometimes 

happen. 

Commonly, Justices are elevated from the 

federal courts of appeals. Upon joining the 

Supreme Court, some elect to continue work­

ing on pending court of appeals cases. Others 

apparently cease participation in their appeals 

court cases. A Justice who continues to par­

ticipate in his or her previous work does so as 

Circuit Justice. Chief Justice Roberts did so 

in 2005, and earlier Justices Clarence Thomas 

and John Paul Stevens did so as well. 110 A 

greater number of Justices choose not to con­

tinue their prior work. Tn most circumstances, 

the remaining members of the three-judge ap­

pellate panel , if in agreement, decide the case. 

This is what happened to cases involving Chief 

Justice Burger and Justices Stephen Breyer, 

David Souter, Harry Blackmun, Samuel AI­

ito , and John Marshall Harlan.111 For the 

Ninth Circuit cases in which Justice Anthony 

Kennedy was a member of the panel, another 

circu it j udge was randomly se lec ted to replace 

him on the panels. I 12 Justice Antonin Scalia 

appears to have issued one opinion as Circuit 

Justi ce but ceased participation in others. I I ) 

Though it is a rare occurrence, active Jus­

tices have sat on the inferior courts. In 1985, 

for instance, then-Justice Rehnqui st presided 

over proceedings in the District Court for the 

Eastern District of Virginia. A pane l of the 

Fourth Ci rcuit overturned one of hi s dec isions 

in an unpublished order. I 14 And in 195 I , Jus­

ti ce Reed sat on the Second Circuit as Circuit 

Justice. 11 5 

Unique Pairs 

The service of senior Justices on the courts of 

appeals has also produced some anachroni stic 

pairings of Justices. For instance, Justi ce Reed 

sat in retire ment on the D.C. Circuit with then­

Judge Burger. Jl 6 In 1984, Justice Stewart sat 

on the First C ircuit with then-Judge Breyer. JI7 

Perhaps the most remarkable composition 

of an appellate pane l appears in two reported 

Seventh Circuit opinions from 1975. 11 8 Both 

were issued by a three-judge panel that in­

cluded two Supreme Court Justices: Justice 

Clark in senior status, and Jus tice Stevens sit­

ting as Circuit Justi ce. Justice Clark had sat by 

designation at oral argument on June I I , 1975 

along with then-Judge Stevens and District 

Judge Robert P. Grant. On November 28, 1975, 
President Gera ld Ford nominated Stevens to 

replace Justi ce Douglas. Justice Stevens was 

confirmed on December 17, 1975 and received 

his commission on the same day. Those two ap­

peals from the June sitting were decided after 

that date, so the panel that issued the deci­

sion included no circuit j udges, but instead 

two Supreme Court Justices and a district court 

j udge . 

Seniority 

One curious aspect of opinions in which re­

tired Justices are involved is the order in which 

the published opinion lists the participating 

judges. It is not c lear whether the order re­

sults from circuit policy or the preference of 

the judge writing the opinion. Nevertheless, 

opinions fall into three categories. In the first 

category are those opinions that li st retired Jus­

tices before any circuit judges. The Eleventh 

Circuit, for instance, li sted Justice Powell be­

fore the chiefjudge in one opinion. 11 9 The sec­

ond category includes those opinions that treat 

retired Justi ces as members of the court and 

list them according to seniority of service or 
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some other criteria. 120 In the third are 

those that list all members of the cir­
cuit court first and visitors-whether from the 

Court or elsewhere-last. The Third 
listed Justice Stewart af­

ter 
sitting of a panel can result in var­
ious orders. In I Justice White sat by des-' 
ignation on the Tenth Circuit with Judge David 
M. EbeJ and Paul Kelly. A 
ion written Justice Whit( 
as Associate Justice 

CircuitJudges,"i22 a former 
clerk for Justice White, used the same order. 123 

however, listed Ebel 
Justice White second, and himself last. 124 

Conclusion 

Court Justices, 
has in many in­

stances been considerable. Those Justices who 
continue to serve in retirement share in Judge 
Wilfred Feinberg's description of senior circuit 
and district judges: in the crown of the 

" 125 
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"The Most Hated Woman 
in America": Madalyn Murray and 
the Crusade against School Prayer 

BRUCE J. DIERENFIELD* 

Throughout her Murray tried to obliterate the concept of God and 

Christianity. She first burst onto the national in the early 1960s with a lawsuit the 

exercises her son was Maryland, oublic schooL A colorful 
woman who flouted convention, Murray religion: 

crazy fools, that's their business. But J don't want them oraying in ball Darks, legIslatures, courts 

and schools .... They can believe in their virgin birth and the rest oftheir mumbo as long 

as they don't interfere with me, my children, my my job, my money or my intellectual 

views." At a time when religious conviction was often with patriotism, Murray's public 
statements were as heretical. The media naturally her out and as the publ ic 

learned more about her, was demonized as a loudmouthed crank-"the 

most hated woman in America. She was not, in the first person to school prayer 
successfully. That distinction belonged to a fellow Lawrence in v. Vitale 
( a unpopular decision a state-devised prayer in New York. But unlike the 

reclusive Roth, Murray and became the leader of American atheism 
in the late twentieth century. 

To dampen the fervor 

the U.S. Court re- pate in 

visited the question of school Bible verses and reciting the Lord's Prayer, 
pair of cases decided the even if the state had not written the devo­
In School District of Abington v. tions. These cases had broad impl ications be-

and v. the ques- cause states either required or per­

tion before the Court was whether school exercises in public school 

officials in and Baltimore, classrooms. 
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In Bible reading had existed 
in the schools before the Civil War. In 

1913, the state voted to the 

practice to help young people develop lives of 

moral " "honorable 
" As the Cold War di­

vided the world into two camps--one demo­

the other communistic 
and American be-

Iieved that devotions were 

nation's survival. With that thought in mind, 
the state in 1949 Pennsylvania public 

schoolteachers to read ten Bible verses without 

orfacedismissaL In 
Baltimore's pubic the Bible had been 

as a book" since 1839, a rule 

that was superseded in 1905 by a 

for daily devotions consisting ofa chapter from 

the James or Douay versions of the Bible 

and/or recital of the Lord's Prayer. 

The case arose in 1956 when 
Schempp, a popular 

honors student and track athlete at the pres­

School in suburban 
Philadelphia, decided to the scripture 

at 8:20 a.m., a teacher 

selected students from a television and ra­

dio workshop to lead their classmates in a 

familiar ritual. Using the address sys­

tcm, opened with a "fact for the 
"Mt. Everest is 29,000 feet 

the students thinking, followed by ten Bible 

verses, the Lord's Prayer, the salute to the 

and school announcements. The school 
the King James Bible, but students 

who were selected to read sacred text could 

use a different version. The Revised Stan­
dard (Catholic), and Torah 

were sometimes used. In 

the lower which were attended by 

Donna, and 

Roger, entire classes recited the Lord's 

with bowed heads and closed eyes. Although 

state law did not recital of the Lord's 

the School District mandated 

it anyway. 

At Ellory of morning de­

votions as harmless background but he 

became offended by such indoctrina­
tion as patently unconstitutional. He had been 

to think for surrounded he 
was by Iiberal adults~-his 

god of vengeance, 

rejected the idea that the 

sins of the fathers would be visited on their 
sons, even to the fourth Raised 
in the Unitarian Universalist tradition of free 

Ellory likewise core Chris­
tian about Jesus of Nazareth-that 

Jesus was conceived by the Spirit and 

was part ofa triune godhead-which had been 

asserted in biblical passages read in class. 

Years Ellory wrote his own Ten Com­

mandments, the first of which read: "You are 
a human, and neither nor Mohammed, 

nor Buddha for you~ Take courage-

you can live without a "In 
read Henry David Thoreau's classic es­

say "On Civil studied Thomas 

Jefferson's and Thomas Paine's on 

the nature of government, and learned about 

Senator Joe McCarthy's recent 

of nonconformists. Ellory examined the First 

Amendment in his social studies and it 
dawned on him that the devotions in his own 

school violated the law. 

mentor, teacher A1Ian 
Glatthorn, weekly essays on timely 

issues and urged his students to meet outside 

of class to continue the discussions. 
and a dozen of his friends met at each other's 

homes on Thursday talking about "ev­
erything from to civil rights to sex." 

"It was a wonderful forum for ideas," 

Ellory recalled. One school prayer and 
Bible came up. While cir­

cle that these devotions were proba­

unconstitutional, lot of them it 

was trivial- ~who cares?" A few 
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Ellory Schempp, age sixteen, was a popular honors student in suburban Philadelphia who refused to recite 
the Lord's Prayer at school. His father, Edward, was a self-taught electronics engineer who raised his children 
as freethinkers in the Unitarian Universalist tradition. The Schempp family was photographed on the steps of 
the Supreme Court building after hearing arguments in their case. 

of whom was Roman Catholic and the other 

Greek made a compact to protest 

the devotions, but "they all chickened out when 

they of the principal calling their par­

ents. So it came down to me," Ellory remem­

which was "a little scary. His chiefcon­

cerns were twofold: "What is fair to 

What does the Constitution mean? 

my naivete, I I could point out the 

error and someone would make 

I don't think I understood the extent of how 

jolting this would be to the American public," 

On Monday, November I 

borrowed a copy of the from a friend 

and began it silently while Bible verses 

were read over the public address system, He 

continued reading at his desk when the rest 

of his classmates stood to recite the Lord's 

latcr told rcporters that he 

the Qur'an because "1 wanted to indicate that 

Christ and the Bible were not the only holy 

of the world," stood to say the 

but this did not oacifv his 

flabbergasted homeroom who rushed 

over to and told him: "You know you 

have to the rules about 

''I've been thinking about 

and I have decided that in good conscience i 
can no longer oarticioate," Ellorv admitted that 

he was nervous, nervous as a 

cat" 
The teacher was taken aback by 

recalcitrance and ordered him to the 

office. The walk down the school cor­

ridor began a that led to the U.S, 

The principal, W. 
Stull, was furious over protest and 

tried to isolate him in a face-to-face confer­

ence, Stull asserted that was the only 

Unitarian he knew who would orotest Bible 
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reading and the only one of the I, I 00 Abington 

high-schoolers who did not "show respect" for 

mandatory devotions. Ellory defended him­

self by citing the First Amendment, only to 

find himself shuffled off to the guidance coun­

selor's office. After an hour, Evelyn Brehm, 

the counselor, determ i ned that Ell ory was sane, 

but their meetings would last for months. EI­

lory was to come to the counselor's office dur­

ing the devotionals and do his algebra home­

work. Almost from the beginning, Brehm was 

sympathetic to ElIory 's protest and did not try 

to dissuade him. 

To stop the devotions, Ellory laboriously 

typed a letter to the American Civil Liber­

ties Union (ACLU), with his parents ' full 

blessing. They were, after all, ACLU mem­

bers. "Gentlemen," Ellory wrote, rather pre­

tentiously, "I thank you for any help you might 

offer in freeing American youth in Pennsylva­

nia from this gross violation of their religious 

rights as guaranteed in the first and foremost 

Amendment in our United States' Constitu­

tion ." To prod the ACLU to pay attention to 

his letter, Ellory enclosed a $10 check. 

The ACLU did not need prodding, for it 

had been looking for a plaintifffor years, going 

so far as to ask Joseph Lewis, president of the 

Freethinkers of America, if he could find a pe­

titioner to stop Bible reading. ACLU attorney 

Bernard Wolfman, a University of Pennsylva­

nia law professor, interviewed the Schempp 

family to determine the feasibility of filing a 

lawsuit. The parents told Wolfman, "Talk to 

the kids," and then abruptly left the room. Af­

ter pointing out that the community might well 

be hostile to a legal challenge against Bible 

reading, Wolfman asked the children to whom 

they prayed. Twelve-year-old Donna replied, 

"You are Jewish, aren't you? Well , Unitari­

ans are like Jews and they are individualistic." 

When Edward Schempp returned to the room, 

Wolfman asked whether Schempp wanted to 

proceed. The father replied, "If the children 

agree, we will support them." Wolfman was 

impressed by this "attractive, well-balanced" 

fami Iy who were "very keen mentally." He rec-

om mended that the ACLU take the case. "How 

could I not, after this?" he asked rhetorically. 

As it turned out, the ACLU's Philadelphia 

affiliate had doubts about the case. The board 

ofdirectors split down the midd Ie over whether 

it could afford such a lawsuit. Board Chairman 

Charles Byse, the Harvard law professor who 

inspired the television show The Paper Chase , 
cast the deciding vote in favor. Although he 

was Roman Catholic and regarded Bible read­

ing as a source ofmorality, Byse was convinced 

that the Abington School District had abridged 

the Establishment Clause of the U.S. Constitu­

tion. The ACLU spent the next year soliciting 

other plaintiffs from different religious convic­

tions and mapping out its legal strategy. The 

ACLU particularly hoped for a "real Chris­

tian family." In this respect, Spencer Coxe, the 

branch's executive director, used the national 

organization's experience in the Engel case as 

a model for Schempp. When no one else in 

Abington signed up other than the Schempps, 

the ACLU proceeded with the suit anyway, 

warning that legal action could take five years. 

The ACLU was not alone in doubting 

the value of the case. [n the spring of 1958, 

Socialist party leader Norman Thomas, a 

founder of the national ACLU, appeared at 

the Unitarian church in Germantown, which 

the Schempps attended regularly. In a pri­

vate meeting, Thomas agreed completely with 

the Schempps' complaint but urged them 

not to proceed. Thomas worried that, even 

if the lawsuit were successful, it would, in 

Ellory's words, "raise such a backlash that 

we could lose everything." Although Thomas 

was Ellory's "idol ," the Schempps never 

wavered. 

After news of the lawsuit surfaced, EI­

lory saw little change in his daily routine. 

Because of his intelligence, Ellory took Ad­

vanced Placement classes in science, math, and 

history, which put him in a virtual academic 

cocoon. " We had the best teachers," Ellory 

recalled, "and most were sympathetic" to his 

cause. He recalled only one teacher who "at­

tacked" his position in front of his classmates. 
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The stakes were heightened in the fall of 

1958, when school officials refused to allow 

Ellory to miss morning devotions any longer. 

The state law, after all , did not permit any stu­

dent to be excused from the devotions. The 

ACLU decided that EIIOl'y 'S civil disobedience 

was counterproductive, so he now remained 

in class with everyone else to say the Lord's 

Prayer and listen to the Bible reading. The point 

was to illustrate the coercive nature of the law. 

At the trial , the Schempps told the fed­

eral district court that the literal reading of the 

Bible ran contrary to their religious beliefs. 

Expert testimony on the Bible followed. Rabbi 

Solomon Grayzel, a distinguished scholar who 

had translated the Torah into English, outlined 

the harm that could come from presenting re­

ligious works in a public school environment. 

In Judaism, scriptures are sources to be stud­

ied and not merely read, as occurred in the 

Abington School District. Bible reading with­

out study, the rabbi maintained, would degen­

erate into an empty ritual. He noted that there 

were marked differences between Jewish and 

Christian scriptures, besides the obvious one 

that the New Testament is found only in the 

Christian Bible. Grayzel noted that the con­

cept that Jesus is the Son of God was "practi­

cally blasphemous" to Judaism. Grayzel cited 

instances in which the New Testament tended 

to ridicule or scorn Jews, including the Good 

Samaritan story, which served as "a slap at the 

Jews of that day who refused to join the Chris­

tian church. " Grayzel also examined the cruci­

fixion account in which the Jews in the crowd 

ask for condemnation: "His [Jesus ' ] blood be 

on us, and our children," a phrase, Grayzel 

commented, that had been " the cause of more 

anti-Jewish riots throughout the ages than any­

thing else in history." 

Abington school officials argued that 

Bible reading was not a religious practice: "It 
requires only that those who wish to do so 

may listen to daily readings without discussion 

or comment from a great work that possesses 

many values .... [It] does not involve prosely­

tizing, persuasion, or religious indoctrination. 

It involves no avowal of faith, acceptance of 

doctrine, or statement of belief." The school's 

attorneys went so far as to contend that even if 

Bible reading were religious , the practice need 

not be outlawed, because the Constitution did 

not require government to be " hostile to re­

ligion ." To outlaw Bible reading, the school 

. board's attorneys alleged, would blaze a trail 

that would eliminate from public life customs 

that "are now and have long been cherished and 

accepted by a vast majority of the people." 

The school district's star witness was 

Luther Weigle, a Lutheran minister and former 

dean of the Yale Divinity School. He had long 

worked for Christian unity, serving in leader­

ship positions for the World 's Sunday School 

Association , the American Association ofThe­

ological Schools , and the National Council of 

Churches. Most significant, he had chaired the 

committee of biblical scholars who prepared a 

fresh translation of the Bible called the Re­

vised Standard Version. In court, Weigel as­

serted that the Bible was "non-sectarian," but 

on cross-examination, he provided valuable 

support to the Schempps when he explained 

that his use of the phrase "non-sectarian" re­

ferred to groups within Christianity. The Bible, 

in his view, necessarily included the Torah and 

the New Testament. Weigel maintained that the 

Bible, however defined, was of great moral, 

historical, and literary value. 

The Schempps anticipated that their law­

suit would result in harassment, if not worse. 

"We figured we would be the objects of a cer­

tain amount of hate," Edward Schempp said . 

In the mail, the Schempp family received hun­

dreds of New Testaments and letters that ran 

against them by a two to one margin . One post­

card read, "You must be either Catholics, Jews 

or Communists. Why don't you go back to 

Russia?" Ellory's favorite read, "In the name 

of Christianity, go to hell." Edward dismissed 

such invective-filled diatribes as unintelligent, 

but the family replied to everyone with a 

return address. Vandals pelted the Schempp 

home with rotten fruit and smeared dog fe­

ces on the doorknobs. At school , the younger 
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Second grade students at this New York public school in 1962 were expected to fold their hands and listen 
to their teacher read a biblical passage every day. The practice of daily devotions had been in place in most 
schools since the early 18005; states began requiring it by law in the early twentieth century. 

children were hounded and 

his difficulties. As the afternoon bus 

passed by the Schempp the 
to the "Commie 

house." When Donna's 

her father wrote a note for Donna to give to 
her circle of friends, The note that 

the inter­

ested in their constitutional rights. Donna du­
tifully out the note, which only made 

matters worse. She threw herself into church 

youth activities as an escape. The abuse oc­
curred despite efforts by the Schempps to por­

tray themselves as A posed 

graph of them 
pea red in the local newspaper, 

The mistreatment of was particu­

because his future was on the 

Stull found out where had 

ters a 
Communist-and institutions of higher 

to reject his application, When Tufts 

University in Massachusetts, nonethe­

less Ellory for its new Stull es­
calated his by on Tufts to 

rescind Ellory's admission. Tufts very much 

wanted the science student and declined 

to him. In the Ellory continued 

his academic 

uating from Tufts with Phi Beta Kappa hon­
'ors and then 

the way, he 
sit-ins racial discrimination and 

counseled conscientious objectors like him­

the Vietnam War. He 

taught at several helped to de­

velop magnetic resonance (MRl) di-

worked at the Lawrence 

Laboratory, and managed 
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a firm in high super­

conductors. 

In 1959, a federal district court ruled 

that Bible reading and the Lord's Prayer in 

School were unconstitutional 

because such practices illegally established 

religion. The court held that the Bible is "pri­

a book of worship," which the school 

used for "the of religious edu­

cation. While the school district 

the the Pennsylvania state legisla­

ture rushed to change-and save­

the law bv excusing students from partici­

rituals, their 

parents sent written notes to school. Edward 

was the excusal pro-

charging that the amendment did not 

the state's establishment of religion. 

After careful consideration, decided 

school officials to excuse his 

that if his children were 

excused and stood outside the classroom 

would miss important school announce­

ments and be as "odd 

called " and tied to "atheistic 

communism." 

In February 1 the same federal court 

ruled Pennsylvania's excusal provision 

because Christianity was still 

payer expense. Chief 

wrote: "The fact that some pupils, or theo­

retically all be excused from at­

tendance at the exercise does not the 

obligatory nature of the ceremony .... Since 

the statute required the of the 'Holy 

Bible,' Christian 

tice ... the Christian 

setback the Abington School Dis-

the case was consolidated 

with a similar case that had arisen from Balti­

year-old social worker with a law sued 

to stoo Baltimore public schoolteachers from 

the Bible aloud and leading their stu­

dents in reciting the Lord's Murray's 

COURT HISTORY 

lawsuit such "brain WClQhmn 

first since the rule had been a 
earlier. She explall1ed that, as an 

she doubted "the historicity of Jesus 

Christ" and denied the of prayer." 

More important, in her 

for children" violated the 

First because the school sub­

jected their "freedom of conscience to the rule 

of tile recollection was that 

her fourtecn-year-old son, William III, made 

the momentous decision to resist saying the 

prayer and called her a for not hav­

ing the courage of her convictions to 

him. According to Murray, William 

don't know if there is a or if there isn't, 

but I do believe one it's fruitless to pray 

to him if there is one, and damn to pray 

if there and no one should be forced into 

doing either one." He refused to listen to the 

Bible being read or to recite the Lord's 

William's recollection is that his 

mother coerced him to support her complaint. 

'V1urray, who was raised Pres­

byterian and had her sons became 

anti-religious remains ambiguous. Whatever 

her motivation, she attacked religion as a dan­

gerous superstition that created a 

Only irrational she wrote in 

a letter to magazine, would follow a "nau­

seating" Bible that was with the rav­

ings of madmen" and a god who was "sadistic" 

and "brutaL" An atheist contrast, "loves 

his fellow man instead of and "believes 

that a hospital should be built instead of a 

church." As for the Lord's 

mandated in her son's school, 

grov­

el ing tor meager existence in a traumatic, para­

noid world." Religion, she did not 

in public because children 

should be prepared to address on 

not for heaven-"a delusional 

dream of the unsophisticated minds of the ill­

educated clergy." 

Murray found herself increasinglv aliell­

ated from a "decadent" American society the 
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capitalist economy of which abandoned the 
poor. As she drifted from job to 

gravitated to socialism and tried to defect to the 
and beautiful nation" which 

had launched the first artificial 
nik. When Moscow 
a turn ofevents she blamed on a sinister CIA-­
she returned to Baltimore and enrolled Wi II iam 
in the ninth at Woodbourne Junior 
School. 

the school classrooms 
with students Pur­
pling with rage, Murray barreled into the ad­
ministrative office and tore into the young 
school counselor. "Why are those chil­
dren praying?" she shouted. "it's un-American 
and unconstitutional." The flustered counselor 
completed an enrollment form and marked it 
with a large "T" for "troubJemaker." As the 
heated exchange continued, the counselor re­
marked, "There were prayers in the school of 
this city before there was a United States of 
America. If our forefathers had wanted us to 
stop this practice, they would have told us that 
when they formed the government" He sug­

that Murray enrol! her son in a private 
school if Murray was so unhappy with the re­
quired devotions. When Murray replied, "It 
doesn't matter where I put him. You people 
have to be stopped," the counselor finally re­

"If you don't like it, why don't you sue 
us?" 

A light went on in Murray'S head, and 
she vowed to become an atheist Joan of Arc, 
committed to the destruction of God and the 
church. She had admired Vashti McCol­
lum for public schools in Illinois to 

released 
and now 

to 
end school prayer was for William to record 

with over-
with 

but had no interest in her cru­
to watch television, hang out 
and chase that 

Wi II iam be her spy, delivered a Marxist 
with anti-Semitism: "Listen, 

more than a fascist slave labor camp run by a 
handful ofJew bankers in New York They 
trick you into free with those 

elections.... The way true 
freedom can be achieved is the new so­
cialist man. when all men know the truth 
oftheir animal sameness will we have true free­
dom. William came to believe that 

Cur/ell-a case 
ic education--was his mother's plan to 

the atheist Soviet Union to 

Murray threatened to I William from school 

In 1958, Socialist party leader Norman Thomas 
(above), a founder of the national American Civil Lib­
erties Union, visited the Unitarian church, where the 
Schempps attended services regularly. Thomas tried 
to persuade them not to pursue their lawsuit because 
he was concerned that it would cause a backlash. 
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if he were not from devotions. 

Vavrina was taken aback: "This is part of our 

history and our our total I 

like this in my life." Vavrina 

told "Bill will. Bill shall, at­

tend these services." Murray was infuriated 

by Vavrina's arrogance. In a private 

Vavrina tried to ingratiate himself with' 

William: "Now. Bill. young man, I know that 

you don't wallt to do these terrible 

mother is you to do. 

you don't wallt to do this, and I know you 

you can tell me 

now, and we can just 

There would be no reprisals, he 

All William had to do homeroom was 

to stand reverentially with his classmates and 

mouth the Lord's Prayer. (Vavrina later denied 

this account.) William replied, "You are asking 

me to be a complete and abandon my 

If the law wants that then the 

It is an and 

law. Will that be all, Dr. Vavrina')" With that 

retort, Wi II iam stormed out. 

Furious over the school's reli­

activities, Murray William home 

for almost three weeks on "strike." She sent 

letters to school officials explaining 

her son was truant, but received no reply. 

as 

to the "collective madness" of prayer in 

the public square. her letter went un­

published, it did attract the newspaper's atten­

tion and led to a front-page photograph and 

feature article about her son, including the 

entire text of his school paper on the Soviet 

Union. The shocking headline read, "Boy, 14, 

Balks at Bible The David vs. Go­

liath story 

in school devotions stemmed from 

Communism. declared that she felt so 

strongly about the matter that she vowed to 

fight it by on a strike in jail and 

by litigating all the way to the U.S. 

Court. 

The news created a national sensation, and 

milked the story for all it 

was worth. In contrast to every other school-

an endless stream of quotable comments. Ac­

cording to her son, Murray was a "perfect me­

dia maven" who loved a celebrity-even 

one stigmatized as "the most hated woman 

in America." She reveled in the contributions 

that arrived in the mail from 

Orthodox cOl1serva­

and atheists. A generous do­

nation came from Carl Brown, a wheat 

farmer who gave her $5,000 and 160 acres of 

land to found an atheist/nudist university near 

Centralia, Kansas. Joseph Lewis his 

fellow freethinkers to support the as 

well. With two young sons to support, as well 

her family. 

The case quickly came to the attention of 

the Maryland Civil Liberties Union, which ad­

vised Murray to return William to the school 

so a workable church-state case 

But the be­

tween Murray and her private Fred 

who chaired the ACLU's local 

and short-lived. 

He told "You are wrong, wrong, wrong, 

Madalyn. I know in my heart you are wrong. 

You should not being doing this. 

schools. I'm a Jew. ! had 

prayer to Jesus Christ.! had to go what 

your son is through. Look at me. Did it 

me? Does a Jew Jesus Christ be­

cause he hears about him in schools con-

When Murray defended her course 

Weisgal said flatly, "You, Madalyn, 

are some sort of nut. You see ev­

erywhere you look .... What do you hope to 
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As the next school board meeting ap­

suddenly asked Murray if 

like to be represented; when she 

turned to her and allegedly said, 
Commies are all alike. You get 

your ass in a 
bloody rotten to get you Ollt of it." 

Such sentiments offended Murray, who 

was in any case upset about Weisga!'s strat­

to the case 
to come before the others whose names pre­

ceded hers The national ACLU 

refused to take the case, by Murray's 

admission that her financial backers were rabid 

anti-Semites and by the Schempp 

case in Pennsylvania and the Charnberlin case 
in Florida, which were similar to Murray but 

not stained by atheism and thus far less of a 

headache. "The ACLU can go 

with them." 

searched for another to take her case. 
She turned to Harold Buchman after 

a recommendation from a door-to-door Fuller 

Brush salesman who was a Communist. Buch­

man. who was took the case 

only to withdraw because received fi­

nancial assistance from Charles Smith, editor 

of The lhllh Seeker-a 
and Jew-baiting" 
the American Association for the Advance­

ment of Atheism. Buchman also resented 

Murray's penchant for 
ders." "~I take ordersfrom no 

declared. He was, in any event, convinced that 

a strong case could not be in 

land because of its adverse climate on church-
state issues. 

That left fate l/1 the hands 

of Leonard Kerpeiman, a 

Baltimore attorney who 

profile, if sometimes cases, 

one involving bull-fighting. He had 

the Murrays to let him represent even 

him to the of be­

an ambulance chaser. (Twenty years 

would be disbarred for 

sional conduct.) Murray was not 
with whose scruffy appearance 

and deformities were off-putting, but 

she had nowhere else to turn. They were an 

odd to be sure: Murray was an unapolo­

atheist and anti-Semite who called her at-

little Sammy the 

dox Jew who later for jumping 
fountains fully clothed. For all his 

offered to work with­

out a fee, as a of the Baltimore 

public schools, he could fully with 

William, because both of them had endured un­

wanted devotions. seemed to 

be nearly in oral argument, so Murray, 
who had from the South Texas Col-

the bar exam, in­

sisted on work herself. 

Once Woodbourne school officials recog­

nized what was up to, tried to fore­

stall a lawsuit in two ways. The administration 

proposed a deal. If the the 

school prayer lawsuit, the school would allow 

William to if on, he would 

while on strike and would be 

graduation. The Murrays declined the offer. 

At the same time, school officials William 
out of homeroom, so that he would not hear the 

devotions and therefore would have no case. 

Male teachers escorted William to the admin­

istrative office, where he filled out 

took aptitUde tests, and received 

believed that William was sin-

treatment, and told him not 
to answer any and to submit blank 

test papers. She feared that 

lead to "pressure to conform." 

After two weeks of this cat-and-mouse 

game, William entered the school building 

through a back door and sneaked into his 
homeroom. The tall, muscular youngster was 
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to but the teacher believed 

that the office had cleared him to return. As 

the prayer William's heart was pound­

ing as he blurted out: "This is ridiculous. He 

then his coat and books and stormed 
out. "Conununist pig," a classmate hissed at 

William as he departed. When William told his 

mother what had happened, she laughed 

about this!" Thus was set into motion the chal­

to another prayer, this one not written 

school as in the case but an 

approved prayer nonetheless. 

William Murray endured all manner ofha­
rassment. He was assaulted daily on the pJay-

His classmates-many of whom were 

children of Polish and Catholics 

who had broken through the Iron Curtain­

taunted him as a "Commie lover! Why don't 

you move to Russia?" William to him­
"We 

William was upon 

as he made his way down the school corri­

dors. used rosaries as weapons, 
the attached metal crosses to lacerate William's 

skin. Atone point, hoodlums cornered William 

and tried to shove him in front of a citv bus. 

Teachers shunned William, on the 

principal's orders. When complained 

to the principal, Dorothy about this 

abuse at "Stalag "Duval purport­

edly replied, "Why should I be concerned 'with 
when you and he both 

ofour Christian 

children in the school?" Another time, Murray 

into the administrative office and 

assaulted the vice orincioal. She threat­

ened 

violence William The princi­

pal's answer was to isolate William from his 

classmates, where he could enter 
the school and him to use the library 

or cafeteria. 

Though she relished the attention, Murray 
endured month after month of heavy abuse. 

Taunters spat in her face so much that spittle 

dripped on her dress. She was called a "dirty 

E COURT HISTORY 

" an a and "mas­

culine lesbian bitch. Letters smeared with fe­

ces accused her of bestiality and threatened 
to "kill you, kill you, kill, kill, kill, kill." 

Postal workers tampered with her for­
warded the contents to the Communist party, 

ordelivered empty envelopes. Crank telephone 

calls came incessantly, and Some 

callers tried to convert the others 

cursed them, breathed or shrieked into 

the telephone, slammed receivers in their ears, 

or their line so that no one 

else could call. False 

their credit. The tlower garden was 

trampled upon. their car's tires were slashed. 
their electricity was and their 

home was 

Murray was arrested and 

ing barking dogs, and the 

wrung. When Murray 

abuse, the police arrived and made 
her feel like a in a white block." The 

city finally the Murrays some police 
protection after two years of But by 

father had suffered a fatal heart 

attack, which the attributed to the un­

ending stress endured. 

It was easy for most Americans to hate 

Murray, who thumbed her nose atconventional 

society. A reporter who interviewed Murray 

for the Saturday Eveninl! Post described her 

as "a strange, complicated woman, 
fu II ofoaradoxes. conflicts and challenges. She 

is a woman who can in one moment be loud, 

seemingly paranoid, 

and implausible in her 

and monumen­

courageous." Murray described herselfas 

bull-headed, 

slob" who loved "a good fight." She 
led a life that most people branded as 

if not an inevitable outgrowth of her 

atheist beliefs. She attacked her father with a 
lO-inch butcher knife, bore two children out 

of wedlock different men, assumed the last 

name of a man she never married 
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Madalyn Murray and her two sons, William and Garth, stood in front of the Supreme Court on the day their case 
was heard. Murray, an atheist who worked for the Communist party, was an unlikable woman who alienated 
even her supporters. Her son William eventually became an evangelical Christian. 

challenged God to strike her dead in a driving 

rainstorm, assaulted police and skipped bail, 

renounced her citizenship in favor ofCommu­

nism, admired Fidel Castro and headed a Fair 

Play for Cuba Committee, bit her son's arm un­

til she drew blood, joined forces with pornog­

rapher Larry Flynt, and contemplated running 

for President. She felt suicidal for years and 

once confided to her diary: "There is nothing 

for me ahead but a petty existence eked out 

from day to day. I am frustrated and bitter and 

full of hate .... I am impossible to live with." 

William eventually concluded that his mother 

"wasn't angry about God; she was angry at 

God." 

As the controversy escalated, Maryland 

State Attorney General C. Ferdinand Sybert 

issued an opinion stating that all students had 

to attend school, even if they objected to the 

Lord's Prayer. In his view, children "had the 

right and the duty to bow their heads in hu­

mility before the Supreme Being." Anyone 

who was absent from school, except for rea­

sons of ill health, could be prosecuted for tfll­

ancy. Sybert, who had graduated from Cathol ic 

preparatory schools and Loyola College of 

Maryland, conceded that any student who did 

not say the prayer might well be embarrassed, 

but said that such was "the inevitable con­

sequence of dissent." He recommended that 

students who objected to devotions be per­

mitted to remain silent, or, if their parents 

submitted a written request, be excused from 

the exercise. Borrowing the trial judge's lan­

guage in Engel, Sybert wrote, "We believe 

,that while every individual has a constitutional 

right to be a non-bel iever, 'that right is a shield, 

not a sword, and may not be used to com­

pel others to adopt the same attitude. '" Any 

student who objected to Bible reading had 

one additional recourse-private school. The 

Baltimore School Board, led by president John 

Curlett, took the attorney general's advice and 

directed all of the district's schools to make 
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sure that excused students were not held up to 

"ridicule or scorn." In the first week after the 

new excusal rule was out of a district 

student population of 170,000, only three stu­

two sons, asked to 

be excused. 

Murray had ditTiculty support 

and activist' 

like a "freak" 

[her] children down in the gut­

ter. "No can come of she said 

with a sense of finality. of the fight, 

Murray mused to her son, WiJliam, "We are 

about as a pair to start this kind 

as anyone in the country. Here we 

middle-middle class. edu­

tions, no 110 weight we can hurl around, 

completely with no " Un­

like the Schempps, who belonged to a recog­

nized religious group and received legal assis­

tance from the ACLU, the American Jewish 

tion the Murrays received no help 

from mainline groups in Maryland. Fearful of 

she telephoned, wrote, and 

even drove to the of the lead­

groups-the American 

Association for the Advancement of Athe-

American Humanist Amer­

ican Jewish Protestants and Other 

Americans United for Separation of Church 

and and Society for Ethical Culture-

A shocked 

Murray "guilty to incredible naivete." 

After the Maryland Court of 

ruled against her in April 1962, 

came an ever-more-visible target. The FBI 

a file on her after she 

ter to the 

ernment's of the Worker, a 

Communist newspaper. The day after 

her case to the U.S. Supreme Mur­

ray was fired from her job as a caseworker for 

Baltimore's Department ofPublic Welfare. Her 

supervisor claimed that had "brought 

to the her actions. William 


contends that his mother was fired for not pass­


the state bar exam within a year of begin­


which had been stipulated 


at the time of hiring. To stay afloat 

worked for the Communist party, man-

its left-wing bookstore and 

new party members. 

As their world came apart, the 

learned of the related case being 

school prayer in Pennsylvania. 

for moral support, the Murrays drove 

up to to meet the Schempps. The 

was a disaster. In Murray's eyes, the 

Schempps were hypocrites and be­

cause, she the Schempps were re­

ally atheists who attended the Unitarian church 

as a "cover" for their unorthodox convictions. 

Edward Schempp admitted to speaking to and 

for a free-thought group, but was ap­

parently afraid of jeopardizing his livelihood 

ifhis atheism became publicly known. 

resented decision to 

his children in homeroom so that they would 

not be of as oddballs and lumped with 

"atheists" and "traitors" durin>:! the Cold War. 

Sti II, the charged 

their way to the nation '5 highest court. On the 

of oral argument, Kerpelman, the Mur­

attorney, was hesitant to enter the U.S. 

Court building. can't go in. I'm 

afraid, he blurted out. His fears may have 

been due to the realization that his case was 

based on superficial research and 

. his own unsophisticated arguments. Murray 

finally steadied enough to pro­

ceed into the hallowed room, to be hor­

rified when the clerk Oyez, 

Oyez l ... God save the United States and this 

Honorable Court!" she wondered, could 

such a court "impartially judge an Atheist's 

with this all too obvious commitment 

of fortunes to the deity?" His voice quaver­

Ing, contended that trad ition did 

not make an unconstitutional act constitu­

tional. Relying on the decision, he told 

the Court that the Constitution had erected 
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a "wall of separation" between church and 

state, Justice Potter Stewart interrupted to ask 

Kerpelman exactly where this wording ap­

peared, Kerpelman was stumped and remained 

silent for an embarrassing moment until Jus­

tice Hugo Black spoke up, Finally, Kerpelman 

regained his composure and commented that 

that phrase was indeed not in the Constitution 

but that the First Amendment had been so in­

terpreted, 

While Kerpelman , stumbled, Henry 

Sawyer III, the Schempps' ACLU attorney 

and a former Philadelphia councilman, 

performed superbly. With Pfeffer's assistance, 

Sawyer insisted that the state law amounted 

to religious establishment, preferring one 

religion to another. He disputed the claim 

that the King James Bible was a guide to 

morality, ratller than a sectarian scripture. "It 
is the final arrogance," he argued, " to quote 

constantly about our religious traditions and 

to equate those traditions with this Bible." 

Such an argument, Sawyer asserted, "suggests 

that the public schools of Pennsylvania are 

a Protestant institution to which others are 

cordially invited." He noted the obvious-that 

many Americans, including Jews, Catholics, 

and his clients, did not subscribe to the King 

James Bible, Some passages were plainly 

anti-Semitic, Sawyer maintained, and the 

introduction described the Pope as "that man 

of sin." Sawyer urged the Court to extend the 

Engel decision to the Pennsylvania practice. 

Philip Ward, the Abington School Board 

attorney, conceded the "religious character" 

of Bible reading and the Lord's Prayer, but 

claimed these devotions promoted "moral val­

ues" that helped counter " the materialistic 

trends of our times." Ward asked the Court, 

"Must the government rip out that docu­

ment, that tradition , simply because it involves 

a religious book?" Besides, he argued, the 

schoolchildren in Abington only had to listen 

to the devotions, or could be excused. 

Such arguments proved unpersuasive, 

When Ward asserted that it was a "debatable" 

contention that the Lord 's Prayer was sectar­

ian and might well be compared to the Jew­

ish prayer the Kaddish, Justice Black retorted, 

"Then why not use that one?" Justice Byron 

White wanted to know why children needed to 

be excused from devotions if they were not re­

ligious. " If it is only moral , and not religious, 

they should be compelled to attend," If the 

schools simply wanted to promote a good at­

mosphere, several Justices asked, why did the 

public schools not use tranquilizers or scrip­

tures from other traditions, including Islam and 

Buddhism? When Ward characterized the dis­

pute as one between atheists and theists, Chief 

Justice Earl Warren contradicted him, noting 

that Jews and other "fine groups" of theists had 

filed amicus briefs to strike down school-led 

devotions. 

Ordinarily, Justice Black would have writ­

ten the Schempp decision , because he had 

written Engel, But Warren's instincts led him 

to assign the opinion to Tom Clark, a Pres­

byterian church elder from Texas, who might 

placate conservative critics because of his sen­

sitivity to public opinion, Clark had written ar­

ticles in the lay press that trumpeted the value 

of prayer and religious piety, and Madalyn 

Murray was certain that he would vote against 

her. As Truman's Attorney General during the 

early stages of the Cold War, Clark unapolo­

getically developed the administration's loy­

alty program for federal employees, drafted a 

list of allegedly subversive organizations, and 

prosecuted top Communist party leaders, But 

other experiences led Clark to identify with 

religious and ethnic minorities, At the Uni­

versity of Texas, he had at first been black­

balled by fraternities because his roommate 

was Jewish. During World War II, he was the 

civilian relocation coordinator whose job it 

was to handle the legal aspects of interning 

Japanese-Amcricans. Though hc supported the 

policy at the time, he latcr rucd his actions 

as one of the worst mistakcs hc ever made, 

Clark was far more progressive with respect to 

African Americans, taking unprecedented ac­

tion against restrictive housing covenants and 

other Jim Crow practices. 



76 JOURNAL OF SUPREME COURT HISTORY 

On June 17, 1963, Clark agreed with the 

in Abington v. Schempp and Murray v. 

Curlett. Writing for an 8-1 majority, which in­

cluded Justices who were Protestant, 

and Clark upheld and expanded the En-
decision. A prime objective was to 

the Dublic furor left over from 

was docketed first, Clark listed the 

as the lead case and treated the cases 

to little 

In ringing language to reassure 

tl1e faith community, Clark paid homage to 

the importance of religion in American soci­

ety, noting that "many people have devoutly 

believed that 'More things are by 

prayer than this world dreams of. '" In sim­

ple, direct prose, Clark dismissed the 

that school prayer is permissible because the 

Founding Fathers did not to it. He noted 

remark-

since the First Amendment was ratified. 

For a long time, education confined to 

Clark con-

Outraged Senate Minority Leader Everett Dirksen, 
who credited prayer with saving his eyesight, pro­
posed his own "amen amendment" in 1966 after the 
Supreme Court handed down its school prayer ruling. 
The amendment was defeated. 

cluded, "if the fact was that the nearly uni­

versal devotional exercises in these schools of 

the young Republic did not provoke 

even today religious ceremonies in church­

private schools are constitutionally 

unobjectionable." The central idea of the Es­

tablishment and Free Exercise clauses, Clark 

wrote, was that the Constitution the 

union of "governmental and func­

tions." Clark declined to mention Jefferson '5 

"wall" instead a 

lower fed­

eral courts on church-state suits. 

that government may not sponsor ac­

tivities, Clark insisted that '~whoJesome 'neu­

trality'" requires that a statute or 

have (a) "a secular legislative 

(b) "a primary effect that neither advances nor 

inhibits religion." The classroom exercises in 

Abington and Baltimore failed this teston both 

counts. 

Clark rejected several the state 

made in favor of exercises. "It is no 

" he wrote, to say that Bible read­

ing and school prayer were "minor encroach­

ments" on the First Amendment: "The breach 

of that a trickling stream 

may all too soon become 

in the words of 

alarm at the first on our liberties. '" 

Recalling the storm of criticism over 

Clark dismissed the claim that his es­

tablished a "religion 

declared that "one's education is not complete" 

history of 

religion, religion and 

the Bible as literature or philosophy. Schempp 

was Clark '5 most controversial opinion in his 

fourteen years on the Court. 
William Brennan, the en·",,,;:;";,, 

Irish and the 

asked that no one 

to be an exhaustive concurrence 

decision. He hoped thereby 

to to the Catholic hierarchy. Brennan 

noted that the Founders knew what 
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public schools were at the end of the eigh­

teenth century and could not have foreseen 

how reI igiously diverse the country would 

become. Since tben, education had devel­

oped "a uniquely public function" of incul­

cating the core values of Americanism in 

a completely non-divisive atmosphere. Such 

instruction, Brennan argued, could readily be 

accompl ished by reading patriotic speecbes, 

studying the Declaration ofIndependence, and 

reciting the pledge of allegiance. Brennan 

conceded that in the First Amendment, the 

Founders had intended initially to forbid an 

official church, but he pointed out that the 

Amendment's final language prohibited the 

endorsement of religion generally, not just a 

particular church. Brennan characterized his 

Schempp opinion as excruciatingly difficult: 

"In the face of my whole lifelong experience 

as a Roman Catholic, to say that prayer was not 

an appropriate thing in public schools ... that 

gave me quite a hard time. I struggled." 

Potter Stewart almost made Schempp 

unanimous, but in the end, he dissented, as he 

had in Engel. Stewart criticized his brethren for 

adopting Jefferson's "steri Ie metaphor," wh ich, 

he claimed, was likely to produce "a falla­

cious oversimpl ification" of the Establ ishment 

Clause. Stewart maintained that it was neither 

necessary nor desirable to have a "single con­

stitutional standard" concerning religion and 

government. "Religion and government must 

interact in countless ways," he thought, and 

most of them are harmless enough. He fa­

vored sending the case back to the lower court 

because there was insufficient information to 

render a sound decision. Stewart wanted the 

plaintiffs to demonstrate that coercion had oc­

curred before the Court agreed with them. For 

him, coercion was not the inevitable result of 

government involvement in a religious activity. 

In light of the Engel decision that had 

just preceded it, the Schempp ruling was 

scarcely a surprise, and it did not engender 

the same outpouring of hostility as Engel. 

The Supreme Court received fewer than a 

hundred letters about it. A survey of thirty­

five states and the District of Columbia found 

that sixty-one percent of them approved of 

the decision, a marked change from a year 

earlier. While Leo Pfeffer of the Ameri­

can Jewish Congress characterized the mo­

mentolls decision as marking the end of 

Christian hegemony in America and the be­

ginning of religious equality, he thought that 

Schempp was "certainly universally expected 

and came almost as an anti-climax." This 

was so even though Schempp directly af­

fected far more schools and students than 

Engel did. 

A year had passed since Engel, and most 

Protestant leaders and groups concluded that 

the Supreme Court was correct in outlawing 

organized religious activities in public schools. 

Indeed, some groups acted before Schempp 

was announced, in order to minimize hostile 

reaction. The General Assembly of the United 

Presbyterian Church issued an unqualified en­

dorsement of church-state separation a month 

prior to the decision. Presbyterian leader Eu­

gene Carson Blake, the "Protestant Pope," said, 

"My experience is uniformly that where there 

is careful study of the issues involved-in 

contrast to an initial and unconsidered emo­

tional reaction-a substantial body of thought­

ful church-member opinion sees the dangers 

inherent in the practice of devotions in the 

public schools." Fellow Presbyterian minister 

Thomas Davis of Chapel Hill, North Carolina, 

added calmly, "It is not necessary to legis­

late in favor of God. He doesn't need it." 

Howard Kennedy, dean of the Episcopal Cathe­

dral of St. James in Chicago, explained why 

he had rejected Engel but accepted Schempp: 

"Unlike last year when I reacted emotion­

ally, illogically, and non-intellectually, this de­

'cision doesn't disturb me." He commended 

the ruling, arguing that it "dissipates the myth 

that ours is a Christian country." The deci­

sion "should clear the air and put the chal­

lenge squarely up to the churches and Christian 

parents." 

Schempp was still bitterly attacked in 

statehouses, the halls of Congress, and some 

newspapers and churches, especially South­

ern Baptist ones. Many people believed that 
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the Court was more interested in protecting 

a few kooks than in protecting the majority's 

assumed right to read the Holy Scriptures. 

Schempp seemed to be one more sign that 

the country was splitting apart at the seams. 

Evangelist Billy Graham was "shocked" by 

the Schempp decision, and said the Court was 

"wrong": "At a time when moral decadence 

is evident on every hand, when race tension 

is mounting, when the tIu'eat of communism 

is growing, when terrifying new weapons of 

destruction are being created, we need more 

religion, not less." He described Schempp as 

a penalty for the seventy percent of Ameri­

cans who supported Bible reading and prayers 

in public schools. "Why," he asked, "should 

the majority be so severely penalized by the 

protests of a handful?" The Washington Star 

was sharply critical of the decision, declaring 

that God and religion had all but been driven 

from the public schools. What remains, the 

Star wondered? Would the baccalaureate ser­

vice and Christmas carols be next to go? 

In general, Catholic reaction was more 

muted with respect to Schempp, because the 

decision was expected. Archbishop Joseph 

McGucken of San Francisco cOl1Unented, 

"We should .. work harder at letting our 

children know of God and religion in our 

homes and churches." Only three of the 

five American cardinals, then meeting in 

Rome to choose Pope John XXIlI's successor, 

lashed out against Schempp. Francis Cardinal 

Mcintyre of Los Angeles remarked that the 

decision "can only mean that our American 

heritage of philosophy, of religion and offree­

dom are being abandoned in imitation of So­

viet philosophy, of Soviet materialism and of 

Soviet-regimented liberty." Francis Cardinal 

Spellman of New York declared flatly that no 

believer in God could approve of Schempp: "1 

think it will do great harm to our country and 

there is nothing we can do but bear it." The 

Jesuit magazine America, which had bitterly 

opposed Engel, issued no incendiary editori­

als and opposed a constitutional amendment. 

America's editor took small comfort that the 

Court had relied this time on the notion of 

"neutrality," not Jefferson's "wall" metaphor, 

and quoted Zorach's declaration that Ameri­

cans are a "religious people whose institutions 

presuppose a Supreme Being." 

Although the mood in Congress was 

more temperate after Schempp than after 

Engel, school-prayer amendments that had 

been languishing in committee received new 

life with the Schempp ruling. The House Judi­

ciary Committee received one million signa­

tures and more mail backing a school prayer 

amendment than on any other topic, primar­

ily from Protestant and Catholic women. The 

most important support came frol11 the Na­

tional Association ofEvangel ica Is, which drew 

much of its membership from Pentecostal and 

Holiness churches. Other supporters included 

fundamentalist Carl McIntire, president of the 

International Council of Christian Churches; 

Gerald L. K. Smith, the silver-tongued min­

ister of hate who led the Citizens Congres­

sional Committee; and evangelist Billy James 

Hargis, whose Christian Crusade advertised it­

self as a "weapon against Communism and 

its godless allies." Francis Burch, the city 

solicitor who represented Baltimore in the 

Murray case, and George Brain, the superin­

tendent of Baltimore schools, launched a group 

called the Constitutional Prayer Foundation, 

whose illustrious membership included for­

mer President Dwight Eisenhower, newspaper 

magnate William Randolph Hearst Jr., Cardi­

nal Spellman, hotelier Conrad Hiltoll, and the 

governors of several states, but other than im­

pressive stationery, little came of this glittering 

roster of names. Perhaps the largest such cam­

paign was Project America, whose support­

ers came from the American Legion, Catholic 

War Veterans, International Christian Youth in 

the United States, and such state groups as 

the Massachusetts Citizens for Public Prayer, 

which was led by Robert Howes, a Roman 

Catholic priest. 

After months of drum-beating for school 

prayer, House Judiciary Committee Chairman 

Emanuel Celler, a New York Democrat and Re­

form Jew, grudgingly consented to open hear­

ings on proposals to amend the Constitution, 
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but he dug in his heels as deeply as he could. 

When the committee met on April 22, 1964, 

the large room was packed to capacity, with a 

long line of spectators waiting for admittance. 

Reporters crowded the press tables inside the 

room, and television lights glared outside to 

illuminate interviews with key players. New 

York Congressman Frank Becker, whose dis­

trict included the locale in which the Engel 

case arose, commented on the high stakes in­

volved: "The welfare and entire future of our 

beloved America depends upon how we han­

dle the most dynamic tradition in our national 

life-dependence upon AlmightyGod." At the 

hearings, the first ever held on school prayer, 

Becker kicked off the proceedings, remind­

ing the committee that the Supreme Court had 

once ruled that the United States was a Chris­

tian nation. The hearings quickly devolved into 

partisanship, prejudice, and flaring tempers, as 

congressmen gri lied each other in the name of 

God and the Constitution. Howard W. Smith of 

Virginia, the powerful chairman of the House 

Rules Committee, warned the Judiciary Com­

mittee that if it failed to recommend the mea­

sure, "the House of Representatives will take 

the matter out of your hands and do it them­

selves." 

Prominent politicians endorsed the 

Becker Amendment, including Republican 

presidential candidate Barry Goldwater of 

Arizona, former House minority leader 

and future President Gerald Ford, and John 

Sparkman of Alabama, a former Democratic 

vice-presidential nominee. The nation's gover­

nors supported the amendment at their annual 

meeting. Eager for another showdown with the 

federal government just one week after trying 

to keep the University of Alabama lily-white, 

Alabama Governor George Wallace urged 

disobedience to Schempp, a "ruling against 

God": "I would like for the people ofAlabama 

to be in defiance of such a ruling .... I want 

the Supreme Court to know we are not going 

to conform to any such decision. I want the 

State Board of Education to tell the whole 

world we are not going to abide by it." The 

pugnacious former boxing champion noted 

that the nation was founded by men who 

believed in the Bible, adding, "1 don't care 

what they say in Washington, we are going to 

keep right on praying and reading the Bible 

in the public schools of Alabama." The state 

law requiring daily Bible reading in the public 

schools was not struck down until a federal 

court did so in 1971. 

Even though a Gallup poll showed that 

seventy-seven percent of Americans wanted 

the Becker Amendment, it never got beyond 

the House Judiciary Committee. The amend­

ment failed in the wake of a grassroots effort 

by civil libertarians, lews, and many Protes­

tants, especially Dean Kelley, a Presbyterian 

minister who worked for the National Coun­

cil of Churches. Together, these groups or­

ganized meetings, sponsored speakers, and 

launched a letter-writing campaign to pro­

tect the First Amendment. Numerous inter­

est groups, along with prominent theologians 

and 223 constitutional law professors, spoke 

against the amendment in congressional hear­

ings. Even Harvard Law Dean Erwin Griswold, 

who had sharply criticized the Engel decision, 

signed a petition to prevent a gutting of the 

First Amendment. One Judiciary Committee 

member sighed, "We have just been hit by 

223 bricks." Joachim Prinz, a former rabbi of 

Berlin and president of the American lewish 

Congress, testified at the hearings that ster­

ile religious training failed to prevent the Ger­

man people from slaughtering millions of in­

nocents. The committee also received 13,000 

letters on the matter, with 5,000 of them against 

the amendment. A rising crescendo of edi­

torial opinion from the Cincinnati Post and 

Times-Star, Cleveland Plain Dealer, Detroit 
Free Press, JVfinneapo/is Tribune, St. LOllis 

Post-Dispatch, and Washington Post warned 

against tampering with the First Amendment. 

The sustained effort swung congressional sen­

timent from support to opposition, dooming 

the first attempt to win approval of a school 

prayer amendment. 

Compliance with Schempp, as with Engel, 

depended on local willingness to enforce the 

law, because the U.S. Supreme Court has 
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no police force of its own. Such willingness 

revealed considerable regional variation. In 

Pennsylvania, State Superintendent of Public 

Instruction Charles Boehm thought Schempp 

barred only religious services and rituals . He 

declared that children would still begin their 

school days with "silent meditation," followed 

by inspirational music, art, and literature . "God' 

and reli gion will remain in our schoo ls ," 

Boehm insisted. By contrast, Illany school­

district officials concluded that public school s 

had to ban all forms of religious activity. In 

1960, just before Engel was decided, a su rvey 

of the continental United States reported that 

forty-two percent of public school districts al­

lowed Bible reading and thirty-three percent 

permitted teachers to recite prayers. By the 

mid-I 960s, those figures had shrunk, as the ta­

ble below indicates. The drop in religious prac­

tices in the public schools encouraged Pfeffer, 

who forecast that Engel and Schempp "may 

well be the last major battle ... in the area of 

religion in the public schools." Subsequent lit­

igation proved Pfeffer correct, as the Supreme 

Court simply closed loopholes in the decisive 

rulings. 

Religious Practices in American Public 

Schools (by percent) 

1960 1966 

Baccalaureate services 86.8 84.0 

Bible distribution 42.7 37.4 

Bible readin g 41.8 12.9 

Devotions 33.2 8.0 

While numerous communities stopped the 

offending religious practices in the public 

schools , others defied the Court. Many states 

voided their laws on school prayer but qui­

etly looked the other way as local schools 

said prayers on their own. Some officials be­

lieved erroneously that school prayers and 

Bible reading were constitutional as long as 

students were not directly cOlllpelled to par­

ticipate. Two-thirds of southern schools and 

one-half of those in the Midwest continued 

as they had before. Six states-Alabama, 

Arkansas, Delaware, Florida, Georgia, and 

Idaho-had laws requiring devotions in the 

public schools. Delaware's attorney ge neral 

ruled that Schempp applied only to Pennsylva­

nia and Maryland, so devotions could continue 

in his state. Bible reading continued in nine 

other states-l ndiana , Kansas, Mississippi, 

North Carolina, Oklahoma, South Caro lina , 

Tennessee, Texas, and Virginia-though as a 

matter of tradition , not statutory requirement. 

In Tennessee, only forty-two percent of the 

121 school districts made any change in their 

policies, and only one district eliminated de­

votions entirely. In Oklahoma City, sixty-one 

percent of the public schools had mandatory 

classroom prayers and ninety-two percent al­

lowed Bible reading, in direct defiance of the 

Supreme Court. 

Such defiance forced thejudiciary's hand. 

Federal courts soon ordered compliance with 

Engel and Schempp by striking down prayers 

of one kind or another in Florida, New York , 

and Illinois. In accordance with the New York 

State Department of Education guidelines is­

sued after Engel, Elihu Oshinsky, the principal 

at Whitestone Elementary School in Queens, 

immediately stopped kindergarten pupils from 

reciting a briefprayer before they received their 

morning milk and cookies. A group of Protes­

tant, Roman Catholic, Jewish, Greek Ortho­

dox, and Armenian Apostolic parents formed a 

group called Prayer Rights for American Youth 

(PRAY), and sued the school to give their chil­

dren "an opportunity to express their love and 

affection to Almighty God each day through 

a prayer in their respective classrooms." The 

suit, which was underwritten by a thousand lo­

cal families , alleged that the principal had "de­

stroy[ ed] the parent's right to have the child feel 

that God is with him the whole day long as well 

as the parent 's right to have the child develop 

reli g ious beliefs and religious expression." A 

federal district court struck down the prayer in 

Stein v. Oshinsky, deciding that "[t] he plaintiffs 
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no police force of its own. Such willingness 

revealed considerable regional variation. In 

Pennsylvania, State Superintendent of Public 

Instruction Charles Boehm thought Schempp 
barred only rei igious services and ritual s. He 

declared that children would still beg in their 

school days with "silent meditation ," followed 

by inspirational music, art, and literature . "God · 

and religion will remain in our schools," 

Boehm insisted . By contrast, many school­

district officials concluded that public schools 

had to ban all forms of religious activity. In 

1960, just before Engel was decided, a survey 

of the continental United States reported that 

forty-two percent of public school districts al­

lowed Bible reading and thirty-three percent 

permitted teachers to recite prayers. By the 

mid-1960s, those figures had shrunk, as the ta­

ble below indicates. The drop in religious prac­

tices in the public schools encouraged Pfeffer, 

who forecast that Engel and Schempp "may 

well be the last major battle . .. in the area of 

religion in the public schools." Subsequent lit­

igation proved Pfeffer correct, as the Supreme 

Court simply closed loopholes in the decisive 

rulings. 

Religious Practices in American Public 
Schools (by percent) 

1960 1966 

Baccalaureate services 86.8 84.0 

Bible distribution 42.7 37.4 

Bible reading 41.8 12.9 

Devotions 33.2 8.0 

Whi Ie numerous communities stopped the 

offending religious practices in the public 

schools, others defied the Court. Many states 

voided their laws on school prayer but qui­

etly looked the other way as local schools 

said prayers on their own. Some officials be­

l ieved erroneously that school prayers and 

Bible reading were constitutional as long as 

students were not directly compelled to par­

ticipate . Two-thirds of southern schools and 

one-hal f of those in the Midwest continued 

as they had before. Six states-Alabama, 

Arkansas, Delaware, Florida, Georgia, and 

Idaho- had laws requiring devotions in the 

public schools. Delaware's attorney general 

ruled that Schempp applied only to Pennsylva­

nia a nd Maryland, so devotions could continue 

in hi s state. Bible reading continued in nine 

other states- Indiana, Kansas, Mississippi, 

North Carolina, Oklahoma, South Carolina, 

Tennessee, Texas, and Virginia-though as a 

matter of tradition, not statutory requirement. 

I n Tennessee, only forty-two percent of the 

121 school districts made any change in their 

policies, and only one district eliminated de­

votions entirely. In Oklahoma City, sixty-one 

percent of the public schools had mandatory 

classroom prayers and ninety-two percent al­

lowed Bible reading, in direct defiance of the 

Supreme Court. 

Such defiance forced thejudiciary's hand. 

Federal courts soon ordered compliance with 

Engel and Schempp by striking down prayers 

of one kind or another in Florida , New York, 

and Illinois. ]n accordance with the New York 

State Department of Education guidelines is­

sued after Engel, Elihu Oshinsky, the principal 

at Whitestone Elementary School in Queens, 

immediately stopped kindergarten pupils from 

reciting a briefprayer before they received their 

morning milk and cookies. A group ofProtes­

tant, Roman Catholic, Jewish, Greek Ortho­

dox, and Armenian Apostolic parents formed a 

group called Prayer Rights for American Youth 

(PRAY), and sued the school to give their chil­

dren "an opportunity to express their love and 

affection to Almighty God each day through 

a prayer in their respective classrooms. " The 

suit, which was underwritten by a thousand lo­

cal families, alleged that the principal had "de­

stroy[ edJ the parent's right to have the child feel 

that God is with him the whole day long as well 

as the parent's right to have the child develop 

religious beliefs and religious expression." A 

federal district court struck down the prayer in 

Stein v. Oshinsky, deciding that " [tJhe plaintiffs 
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must content themselves with having theirchil­
dren say these prayers before 9 A.M. and after 
3 P.M."-a that the U.S. Supreme Court 
refused to review. 

A case arose in Illinois, 
and the outcome was the same. Esther Watne 

her Elwood kindergarten class to re­
cite the following "Cookie with their 
hands folded and eyes closed before their 
morning snack: 

We thank you for the flowers so sweet; 
We thank you for the food we eat; 
We thank you for the birds that 
We thank you, God, for PUI'nlfnl 

Some children said "amen" after the devo­
and others crossed themselves. When 

DeSpain that he did not want his 
Laura to th is 

Watne deleted the word "God. As 
revised, Watne maintained that the verse was 
not a prayer but a part of her 
and "thankfulness" program. thought 
the prayer violated his 
daughter's religious freedom and went to court 
to stop it. In DeSpain v. DeKalb County Com-

School the Seventh Circuit 

Court of "'-"U,",")'" with and 
tossed out the prayer. The court concluded that 

so-called 'secular purposes' of the verse 
were adjunctive and supplemental to its 
basic and primary purpose, which was the re­

act and thanking the 
These outraged U.S. Senate 

Minorlty Leader Everett Dirksen, who credited 
prayer with saving his eyesight. Although he 
had once remarked that school prayer amend­
ments were doomed to the 
voiced Illinois Republican nrronnopri 

"amen amendment" in 1966. 
out of rather than raw political, con­

''I'm not to 
in-

eluding when and where 
utter their prayers .... I can no evil in chi 1­
dren who want to say that God is good and 
to thank Him for their ,. Dirksen's 

school authorities from 
any particular prayer. which the 
Court had barred. In a clever 

parliamentary maneuver, Dirksen managed to 
have his bill considered by the full Senate, 
but it narrowly failed. Birch an Indi­
ana Democrat who headed the Senate Judi­
ciary Subcommittee on Constitutional Amend­
ments, to kill Dirksen's amendment 

proposing that the Senate vote first on a 
meaningless resolution in support of God and 
prayer before on the amendment. Af­
ter much Sam Ervin of North 

who had denounced Engel, turned 
Dirksen's amendment for 

the First and others to 
expected, the Senate ap­

the resolution as a measure, 
and voted against the amendment on technical 

for a school prayer amendment 
with Dirksen's death. His 

Senator Howard Baker 
reintroduced a briefer version 

of the prayer but that failed 
too. In 1971, Ohio Republican 
Chalmers a much-decorated World War 
II veteran, offered an amendment almost iden­
tical to Baker's, but that also failed. With each 

a school prayer amendment became 
ever less likely. 

As more religion cases came before the 
U.S. Court, the Justices made an­
other stab at defining the First Amendment's 

clauses in the case of Lemon v, 

Kurtzman (1971). executive di­
rector of the Greater Philadelphia branch of 
the asked for volunteers to test a 1968 
state law that provided $5 million 
for teacher 
tional materials in nonpublic 

mostly Roman Catholic. 

grown up hearing school prayers in 
~'_~.,..,'~, and who had once been of 
the Society for Ethical stepped for-

even he feared retribution from 
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his Catholic boss . Finding that such payments 

violated the Establishment Clause, Chief Jus­

tice Warren Burger, a Presbyterian and a Nixon 

appointee, tried to develop a more sure-handed 

formula to distinguish what was permissible 

in the church-state arena. This three-pronged 

Lemon test, which built on the Schempp deci­

sion, declared that a valid law concerning state' 

action and religious entities must (I) have a 

secular purpose, (2) have a primary effect that 

neither aids nor hampers religion, and (3) not 

foster "an excess ive government entanglement 

with religion ." Although the Lemon test was 

criticized as vague and confusing, it has been 

mentioned in almost every subsequent state­

aid dispute. 

As the Supreme Court fine-tuned its 

interpretation of the Establishment Clause, 

Madalyn Murray, the self-proclaimed leader of 

American atheism, did her best to bring more 

church-state cases before it. She sued, for ex­

ample, to end tax exemptions for churches, 

to forbid astronauts from reading the Bible 

in space, and to expunge the motto " In God 

We Trust" from all U.S. currency. She esti­

mated that if churches had to pay taxes "like 

everyone else," they would disappear within 

forty years. Although all of these suits were 

denied, she managed to build an atheist em­

pire in Austin, Texas, which included a center, 

a I ibrary, a magazine, and frequent television 

appearances. She once confessed, "I don't re­

ally care that much about atheism .... But I've 
gotten into this thing, and I've been driven 

out of the community. Atheism is all I have 
to fight my way back in with. I want respect 

for my right to have any opinion I want-and 

to live. [ could be a damned fascist and do the 

same thing I'm doing now." Such a high pro­

file wrongly convinced many Americans that 

it was Madalyn Murray who had won the case 

against organized school prayer. 

Eventually, Murray alienated her follow­

ers, who detested her egomania, autocratic 

rule, obscene language, and lavish lifestyle 

at thei r expense. Even William Murray broke 

with his mother, embracing evangelical Chris­

tianity and picketing her public appearances. 

Murray 's bizarre death matched her bizarre 

life. Her former office manager, a convicted 

felon, kidnapped her, along with her son Jon 

Garth and granddaughter Robin, just as they 

were headed to exile in New Zealand, ex­

torted a fortune from them, and murdered and 

dismembered them in 1995 . When the grisly 

murders were finally solved, William Murray 

claimed his mother's mutilated remains and put 

them in an unmarked grave. In doing so, he fol­

lowed her oft-stated burial wishes-cremation 

of the body and no intercessory prayers for an 

afterlife. The "most hated woman in America" 

was finally at peace. 
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A New Standard of Review: 
Craig v.. Boren and Brennan's 
"Heightened Scrutiny" Test 
in Historical Perspective 

JEREMY BRESSMAN* 

"To withstand constitutional challenge, previous cases establish that by gen­

and must be related to achieve­
ment "I With this one statement, Justice William Brennan, Jr., for 

the majority in the 1976 Supreme Court case v. Boren,2 both reversed the decision of the 

district court below and-more the legal standard for equal 
In cases. Brennan's statement decades' worth of develop­

ment and decisions under the Equal Protection Clause of the Fourteenth which 

bars states from denying "to any person within [their] jurisdiction the equal of the 
laws,"3 by standard for 

Yet Brennan's creation of a new standard is quite even 

How was Brennan able to create this standard of review, and where 
did it come from') Was this new step taken the Justices under equal adjudication a 

or a necessary of the Thl'ough a close of both the history of the 

Equal Protection Clause in its relation to and the history of feminism during 
the 19605 and the of Brennan's decision becomes clear. In fact, the creation 

of the standard was an inevitable outgrowth oftwo yet fundamen­

cases in the years to 

movement in the pre-1973 and 
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Craig v. Boren 

In I the Oklahoma legislature a 
number of statutes, among which two con­

tained innocuous sections. Sections 

241 and 245 of Title 37 prohibited the sale 

of 3,2-percent beer-a type of beer that con­

half the amount ofalcohol' 

in beer-to males under 

years of age, while only prohibiting the sale 

of the to females under 

Such an age distinction in 

mon in it was prlmanly rem­

nant of tile age distinctions that existed 

to Oklahoma becoming a state6 While 

Oklahoma began to overturn such distinctions 

in 1972 following the Supreme Court decision 

in Reed v, Reed,7 lobbying from 

After sixteen attorneys turned her down, grlevmg 
mother Sally Reed (right) finally persuaded Allen Derr 
(left) to appeal her case challenging a statute that 
automatically appointed her ex-husband administra­
tor of their deceased son's estate, In its first ruling 
striking down a gender-based law under the Equal 
Protection Clause, the Supreme Court found in favor 
of Reed in 1971. 

law from be-

existed for 3,2-percent known 

to be a "non-intoxicating" no distinc­

tion existed for other of alcohol. Second, 

unlike most distinction the 

law in this case affected men more negatively 

than it did women 9 

The original suit in the case was brought 

a college student named Mark Walker 

against David the governor of OkJa­

decision not 

to overturn sections 

lawyer, Fred advised him to add a 

beer vendor to the case as a second plaintiff, 

out of fear that the court would dismiss the 

case, since Walker had not truly been "injured" 

by the act; Carolyn a beer vendor 

in the area, was soon added onto the case. By 

the time the case came to trial in late I 

Walker had celebrated his twenty-first 

birthday; since he could now 

No sooner than was name added than 

the complaint was dismissed by a dis-

on the grounds that Oklahoma 

the sale of alcohol, 

a power grantee to the states by the Twenty­

First Amendment. Gilbert appealed to the cir­

and Whitener, and 

oral arguments, the 

found in favor of Oklahoma. In 

its the state had relied on the 

issue of traffic It provided statistical in­

formation that "proved" that drunk driving was 

more common among men of ages to 

than among women in the same age 

bracket. A J973 Oklahoma cenSLlS, for exam-

showed that two percent of male drivers 

were arrested for drunk driving, whereas 

0,18 offemale drivers were arrested for 

this offense. Other surveys indicated that the 
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The owner of the Honk 'n' Holler convenience store in Stillwater, Oklahoma, teamed up with a college student 
to challenge a state law setting the age for purchasing 3.2 "non-intoxicating" beer at eighteen for women 
and twenty-one for men. The Supreme Court ruled in 1976 that the law was discriminatory, introducing an 
intermediate standard of review for gender-based laws. 

seventeen to twenty-one age group was over­

in the number of those injured in 

traffic and that young males were 

more inclined to drink and drive than were 
young females. II this information and 

the Reed precedent that the use of 
a rational-basis test, whereby the law would 

stand so long as the distinction was 
legitimately applied with reason,12 the court 

concluded that the state had acted "rationally," 

that its action was not and that its 

statute was constitutional. Once Craig 

and Whitener had lost. 

When Gilbert "IJIJvQ'vU 

half of his plaintiffs to the 
by Ruth Bader the coun­

sel for the American Civd Liberties Union's 

(ACLU) Women's 

amicus curiae brief (a brief by someone who 
is not involved, but who is interested in the 

in the case. Even with 

seemed dur­

the argument of the trial on October 

5. Craig's case became moot, since 

he had turned ,<>n'c"-,,nt> on September 26, 

and Gilbert's attempt to add on another male 

plaintiff under twenty-one was dismissed by 

the Court. The case now rested solely on Car­

olyn Whitener; it remained unclear, 

whether or not she held to argue an 

equal case in a situation where she 

discriminated 
the question of 

protection remained. Did the Oklahoma statute 

violate the Protection Clause of the Four­

teenth Amendment? And according to what 

method were the Justices to deter­

mine the constitutionality of the law'? What 
supposed to employ') As we 

shall see, became 
to answer these 

that the Justices took in this case was 

natural effect ofprecedent in the 

J970s gender-based 

tion and oftheclimate ofcontemporary 

discrimination. 

Protection: A Legal ..."",·.,n'3rT' 

there existed a of cases re-

Protection Clause under the 

Fourteenth Amendment, but few focused on 

the issue of the equality of 
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these cases dealt primarily with the meaning of 

equal protection in terms of its impact on race. 

Among the first cases to deal with equal pro­

tection in the realm of gender was Goesaert 

v. CleQly. 16 This 1948 case involved a 1947 
Michigan statute that denied a woman the right 

to obtain a bartending license "unless she be 

'the wife or daughter of the male owner' of a . 

Iicensed Iiquor establishment." 17 Goesaeli, the 

plaintiff in the case, challenged the validity of 

the Michigan law on the ground that it im­

pinged on the Equal Protection Clause of the 

FOUlieenth Amendment: the Jaw, as it stood, 

unfairly and unjustly discriminated between 

the wives and daughters of male bar owners 

and non-owners. Speaking for the majority, 

Justice Felix Frankfurter affirmed the judg­

ment of the district court and upheld the con­

stitutionality of the Michigan law. The state's 

motive in enacting the law, it was argued, 

was perfectly justified. Since the profession 

of bartending could potentially lead to moral 

and social problems for women, it was within 

the state's power to bar them from working as 

bartenders; only when the owner of the bar 

was sufficiently close in relation to the woman 

bartender-that is, husband or father-could 

it be guaranteed that such immorality would 

be prevented. IS 

What is most important about Frank­

furter's argument is that he relied on the ra­

tional basis test for equal protection legisla­

tion. Under this test, a court asks "whether it 

is reasonable for state purposes to treat two 

classes of people differently.,,19 As long as the 

court declares that the state had a justifiable 

reason to enact a law that distinguished be­

tween classes, the law will stand; in essence, 

the law has merely to be rationally related to 

any legitimate interest of the state in order to 

remain justified 20 Echoing this notion, Frank­

furter wrote that "[t]he Constitution in enjoin­

ing the equal protection of the laws upon states 

precludes irrational discriminatio/1 as between 

persons or groups of persons in the incidence 

of a law .. , Since the line they have drawn 

is not without a basis in reason, we cannot 

give ear to the suggestion that the real impulse 

behind this legislation was an unchivalrous de­

sire ofmale bartenders to try to monopol ize the 

calling."21 By applying the rational basis test to 

the question of equality in gender-based legis­

lation, Frankfulier opened the door for further 

state legislation that distinguished between the 

genders, Since gender was a legitimate legal 

classification, the state merely had to provide 

a minimal and satisfactory reason as to why 

such legislation was rational for its purposes. 

Despite all of this, Gocsaerf remains a mile­

stone among Fourteenth Amendment cases in 

its application of the Equal Protection Clause 

to cases concerning gender- and sex-based dis­

crim ination, 

Over the next two decades, the Supreme 

Court continued to use the rational basis test in 

adjudicating cases involving gender discrimi­

nation, For example, in Hoyt v. Florida, the 

Court upheld a Florida statute that exempted 

women from serving as jurors, arguing that 

"[in no wayJ can we conclude that Florida's 

statute is not 'based on some reasonable clas­

sification,' and that it is thus infected with 

unconstitutionality,,,n Gender classification, 

as it stood, was acceptable so long as the state's 

rationale behind its legislation withstood a ba­

sic reasonableness test. 

Things began to shift in 197 I, however, 

when Reed v, Reed23 came before the Court. 

The appellant, Sally Reed, challenged the con­

stitutionality of an Idaho law that granted her 

husband, from whom she had separated, pref­

erence over her with regard to the administra­

tion of her deceased son's estate. The statute, 

Reed felt, was a clear violation of the inten­

tions of the Equal Protection Clause; by con­

trast, the Idaho supreme court found the statute 

to be merely an attempt to eliminate contro­

versy and promote administrative convenience 

when multiple parties were involved 24 Hold­

ing for a unanimous Court,25 Chief Justice 

Warren Burger accepted Reed's argument and 

overturned the Idaho statute. Burger, still rely­

ing on the rational basis test, noted that "[t]o 

give a mandatory preference to members of 
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either sex over members ofthe other, to 

accomplish the elimination of hearings on the 

merits, is to make the very kind ofarbitrary 

islative choice forbidden by the Equal Protec­

tion Clause of the Fourteenth Amendment. 

ultimately relied 

decision nevertheless reflected the start of a 

new trend in the Court's approach to the is­

sue of The Justices were no 

longer willing to uphold gender-based 

tion by a basic measure of reason­

ableness. the Justices had 

begun to make a stricter inquiry into the neces­

of such As we 

shall see, Reed marked the demise of the use of 

the rational-basis test in 

Less than two years after the Court 

was faced with yet another case that chal­

lenged a law on equal-protection 

Frontlero v. 27 Sharron 

an Air Force as a member 

of the United States armed forces to 
...,,,nrl,,nr'''benefits fOf her husband. 

was denied because she failed to prove that her 

husband on her for more than one­

half of the family income. Frontiero appealed 

the decision to the Court, that the fact 

that male lieutenants were automatic 

for their wives without the 

"true" whereas 

females were not, violated the Due Process 

Clause of the Fifth Amendment. 

the decision of the District Court of Alabama, 

the Court upheld Frontiero's claim 

and ruled that the 

constitutional. In an 8-1 the major-

that the nature of the 

classification was without purpose and served 

to do more than women to a 

lower of the social order. As in 

the Court seemed to have dismissed a statute 

based on its classifications gender. 

Yet the decision in Fron/iero is wholly dif­

ferent from that of Reed and expresses a large 

shift in the thought ofthe Justices regarding the 

issue of equal-protection review. Writing for 

the majority, Justice Brennan, with whom Jus­

tices William O. Byron R. White, and 

Thurgood Marshall did not just uphold 

Frontiero's argument based on rational basis 

reasoning. He went a step noting that 

"classifications based upon sex, like classifi­

cations based upon race, alienage, or national 

origin, are suspect, and must there­

fore be subjected to scrutiny. 
The "strict " or "suspect classifica­

tion," test noted here does not imply that every 

classification by the state is unconstitutional. 

There are instances where a clas­

sification is necessary and of great value-

for example, barring 

children from cars. Instead, the test in­

volves at the law, determin­

ing its purpose, and deciding whether or not 

the classification involved is necessary to ac­

complishing that purpose; that is, there must 

be a close between the classifica­

tion and the purpose of the law for the law to be 

upheld, with the burden ofproof on the state. 

The notion of a strict test was 

not new to Court surrounding 

protection cases; it had already been used in 

cases that involved suspected racial discrimi­

nation. For the 1967 case of 

v. 	 1 tested the constitutionality of a 

law. In his for 

Chief Justice Earl Warren 

noted that "at the very least, the Pro­
tection Clause demands that racial classifica­

tions, suspect in criminal statutes, 

be subjected to the 'most rigid 

if they are ever to be upheld, must be 

shown to be necessary to the 
state 

dent of the racial discrimination which it was 

the of the Fourteenth Amendment to 

in Skinner Okla­
a case involving a statute that mandated 

sterilization for felons twice convicted of vio­

lations of "moral turpitude", the Court noted 

that the Iinc drawn between different types of 

felons with regard to forced sterilization was 
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"as invidious a discrimination as if [the law] 

had selected a particular race or nationality for 
oppressive treatment."]] 

But the strict scrutiny test had never been 

systematically applied to gender as a classifi­

cation. By applying it in Frontiero, the Justices 

could have potentially opened up the possibil­

ity for the dismissal of all legislative statutes' 

involving gender classification, by defining 

gender as a dubious way of limiting a law. 

Brennan himself was clearly willing to take 

this step, noting that "[Reed's] departure from 

'traditional' rational-basis analysis with re­

spect to sex-based classifications is clearly 
justified.,,34 Nevertheless, while a tour-Justice 

plural ity admitted that sex was a suspect clas­

sification, no majority of the Court agreed 

to such a notion. Three Justices-Lewis F. 
Powell, Harry Blackmun, and Burger-agreed 

that the classification in this case was uncon­

stitutional in light of the Due Process Clause 

of the Fifth Amendment; they would not go 

so far, however, as to admit that gender was 

necessarily suspect as a categorization. An­

other Justice, Potter Stewart, filed a sepa­

rate opinion, agreeing that the statutes were 

unconstitutional, but failing to mention any­

thing regarding a strict scrutiny test. Finally, 

the lone dissenter, William Rehnquist, would 

clearly not have admitted that gender was a 

suspect classification. Thus, while the Court 

was almost unanimously ready to invalidate the 

classification in Frontiero as unconstitutional, 

it was hesitant to assign the tag of "suspect" to 

all gender-discriminatory categories. 

The Craig Opinion and Brennan's 
"Heightened Scrutiny" Test 

In Craig, the Court took a novel approach. In 

a 7-2 decision, it reversed the decision of the 

district court and declared the Oklahoma law at 

issue unconstitutional. Writing tor tbe major­

ity, Brennan first noted that Whitener did have 

standing Uus tertii, or third-party, rights) to ar­

gue as an appellant: in effect, the statute forced 

her to either abide by it and face economic 

loss or disobey it and face sanctions or loss of 

license. 35 Addressing the constitutional ques­

tion at hand, Brennan's argument relied most 

heavily on the precedents of Reed and Fron­

tiero, with a large emphasis placed on Reed. 

Using the cases that had come before the Court 

in the early 1970s, Brennan sketched a picture 

of the decisions in those cases and showed how 

they fit into the larger picture ofCourt jurispru­

dence. Brennan noted that the rational-basis 

test applied in Reed and other similar cases was 

inapplicable in Craig, since "when it is further 

recognized that Oklahoma's statute prohibits 

only the selling of 3.2% beer to young males 

and not their drinking the beverage once ac­

quired ... the relationship between gender and 

traffic safety becomes far too tenuous to satisfy 

Reed's requirement that the gender-based dif­

ference be substantially related to achievement 

of the statutory objective."36 The statistics that 

the state had provided regarding male and fe­

male drivers and their propensity to drink and 

drive also had no weight in the case. According 

to Brennan, the 2-percent-versus-O.1 8-percent 

distinction between male and female drunk 

drivers in the 1973 census could hardly "form 

the basis for employment of a gender line as a 

classifying device."37 Moreover, none of the 

statistical inferences measured the effect of 

3.2-percent beer specifically, as opposed to the 

effect of alcohol in general, for which no dis­

tinction in the law existed 38 

On the other hand, as seen in Frontiero, 

the Justices were clearly not prepared to de­

clare gender a suspect class vis-a-vis the strict 

scrutiny test. Bereft of both the rational-basis 

and strict scrutiny tests, Brennan was essen­

tially left without either commonly applied 

equal-protection test under which to adjudicate 

Craig. 

Left with neither equal protection test at 

his disposal, Brennan developed a new test 

to adjudicate the case. Under the "height­

ened scrutiny" test, a gender-discriminatory 

law must be proven to "serve important gov­

ernmental objectives and must be substantially 

http:license.35
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related to achievement of those objectives" in 

its distinction between the sexes. Notice that 

the Brennan forward here is not 

the same as the strict test that was of­
ten applied to race discrimination cases; gen­

del' can, at be a valid classification in 

so as it meets a certain re­

namely that the law be related to an 

important objective of the state40 In essence, 

the scrutiny test is a stricter ver­

sion of the rational basis test: it the 

law to a test based on more 

ous criteria than those applied under the sim­
ple rational basis test. In Brennan found 

that the Oklahoma statute did not meet the 

gender-discrimination criteria of the height­

ened scrutiny test. It would have been 

able had the state wanted to both males 

and females from purchasing beer 
until the age oftwenty-one. The division of the 

genders into different groups, served 

no purpose for the state, and only 

served to further the and roles that 
had been associated with each particular sex.41 

While an of the 

Justices that the statute was a viola­

tion of protection, not all with 

Brennan's creation of a middle-tier test for 

cases. Only Justices White and 

Marshall joined Brennan's opinion in full. Jus­

tice Blackmun filed a opinion in 
which he with Brennan in all but part II­
D of the which discussed the power 

of the state in regards to of liquor 

commerce; thus, he also with 

Brennan's basic argument. Justices 

and John Paul 

argued in separate 
the need to create a scrutiny test. 

In his opinion, Powell noted that as the 
"most relevant precedent," need not be read 

as as some of the Court's 

cases, such as 

attest to the fact that the Court already 

judges classifications more critically 

than other similar classifications that also do 

not qualify as suspect.43 Stevens denied that 

methods exist to determine and re­
view the legitimacy of equal suits; 

instead, he that only one Pro­

tection Clause that it "requires every 
State to govern impartially," and that the dif­

ferent tiers of are more than 

a way for the Court to explain the different 
decisions.44 Stewart concurred with the judg­

ment of the Court in so far as it found the Okla­

homa statute his argument, 

moved no farther than the rational basis test, 

a definitive split with Brennan's ap­

proach to the case. Finally, the dissenters-
Chief Justice and Justice 

clearly did not accept the of the 

new standard.46 Rehnquist had systematically 
dissented in every Gc"nr!"r_lrp 

years, Frontiero. 

dissent related mainly to 

Whitener's standing as a plaintiff, he obviously 
as well, with Brennan's "liberal" 

view ofequal-protection legislation. Neverthe­

though many of the Justices viewed the 

intermediate standard suspiciously, a new stan­
dard was created and set in 

adjudication 

Craig v. Boren in Legal 
and Historical Perspective 

The real question remains: What caused this 


dramatic shift in the Court's approach to gen­


der equality over the course offive How 

was the Court able to "crcate" a new standard 


for cases in such a short time 


this 


able to provide a solution. 

The first answer asserts the inevitability 

of the heightened test given the 

the Court had been taking over the first half 

of the decade with to 

cases. The Burger COUlt had started off the 

decade with its decision in Reed, in which it 

forcefully-and unanimously--dismissed an 

Idaho law as irrational. the Court did 

http:standard.46
http:decisions.44
http:suspect.43
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The participants in Craig v. Boren posed for a photo to mark that landmark decision's twentieth anniversary in 
1996: (left to right) Fred Gilbert, the attorney who argued the state's case; Carolyn Whitener, the convenience­
store owner; Ruth Bader Ginsburg, who litigated the case for the ACLU's Women's Rights Project; and Curtis 
Craig, the college student who challenged the law. 

stick to the reasoning of the rational basis test 

in order to decide the case. Nevertheless, it is 

clear from the decision that the Justices had 

taken the first step in maintaining that basic 

rationality cannot be the sole factor injudging 

the constitutionality ofa gender-related law; in 

other words, with regard to gender-based legis­

lation, a "rational" measure can still be wrong. 

At the same time, the Court as a whole was not 

willing to admit that gender was a "suspect 

classification" and thus provide for the exami­

nation ofgender discriminatory legislation un­

der the strict scrutiny test--even in Frontiero, 
where the Court almost took its largest leap. 

In essence, the Court was stuck in the mid­

dle: it could not use the rational basis test, 

because such a test could mistakenly excuse 

gender-discriminatory legislation, and it could 

not use the strict scrutiny test, because it was 

not willing to hold that gender was always an 

illegitimate classification. 

Accordingly, the Court had no choice but 

to create a middle-tier standard for equal­

protection cases. This test would need to admit 

that a classification in the law could potentiaJly 

exist, but only when it serves an important state 

interest and is at least substantially related to 

serving that interest. From this necessity devel­

oped a new standard, one that judged a discrim­

inatory measure based on its ability to attain 

and importance in attaining the government's 

desired end. In order for the Justices to be able 

to adjudicate equal protection cases effectively 

and consistently, they needed to be given an in­

variable formula through which the case could 

be judged. This "formula" ultimately took the 
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form of Justice Brennan's heightened 

test all of the Justices, it was Justice 

Powell who took note of this process within the 

Court's rna footnote on his 

opinion: 

As is evident from our the 

Court has had difficulty In agree-

upon a standard of pro­

tection analysis that can be applied 

consistently to the wide variety of 
legislative classifications. There are 

valid reasons for dissatisfaction with 

the "two-tier" that has been 

in the Court's decisions 
in the decade. viewed 

by many as a result-oriented substi­

tute for more critical that 

approach-with its narrowly lim­

ited -now has substan­

tial precedential As has been 

true of Reed and its progeny, our de­
cision will be viewed some 

as a "middle-tier" approach. Whi Ie I 
would not endorse that characteriza­

tion and would not welcome a fur­
ther subdividing of 

candor ,0,..,,,"'01< 

nition that the relatively 

"rational basis" standard 

based So much is clear 
from our recent cases.47 

The middle-tier approach was not a fabricated 

device that Brennan employed to solve a spe­

cific situation. it was the inevitable out­

come of the cases that pre­

ceded it. 
The second approach to development 

of the heightened test relates to the 

historical context in which Craig v. Boren was 

decided. In the 1960s and early I a new 
feminist movement arose in American 

"Second-wave feminism," as it was dubbed 

by Martha Lear in a 1968 New York Times 
48 quickly took a central role in Amer­

ican politics and Groups such as the 
National Organization for Women used force­

ful tactics to put forth and laws 

women's The women's lib­
eration movement continued to receive more 

and more press: for example, over a span of 

ten months from May 1969 to \;1arch 1970, 

mention of the new movement in news 
cations increased tenfold.49 And in no 

was the movement as successful as it was in 

1972 and! 973. In 1972. passed the 
Rights Amendment which was 

then sent to the states for ratification; later that 

year, Title IX of the Education Amendments 

was women more in the 
field of athletics. 50 Women also made great 

strides in the workforce, a 
of their 

Whi Ie all of this continued and increased 

in the following year, 1973 

important 
protection Court 

That year, the Court struck down a Texas law 

that declared abortion a criminal offense: in 
Roe v. Wilde, the law was deemed uncon­
stitutional in its breach of the to 

vacy of the individual under the Fourteenth 

Amendment The Court's of the 

a controversial m 

scene, was celebrated 
as an important milestone by the feminist 

movement 

while the feminist movement met 
with many successes, a backlash against the 

movement to form. This while 

in American society since the end of 

really to take form after 

Roe. In the year that decision. the 
. National Committee for a Human Life Amend­

ment began to press for a law to overturn Roe, 
while the for a Christian Common­
wealth "called for the excommunication ofJus­

tice William Brennan Jr. for his 

view in the Supreme Court In short, the rad­

ical branch of the conservative pol itical move­

ment reacted and to the 
in Roe, 

http:tenfold.49
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In subsequent years, the reaction to the 

new feminist movement grew stronger and 

more vociferous. The National Conservative 

Political Action Committee was formed in 

1974, and quickly became the "Right's major 

tool to oppose feminism."s3 Phyl lis Schlafly, 

one of the most outspoken opponents of the 

ERA, organized the Eagle Forum in 1975 to 

serve as "the alternative to women's lib."54 

These antifeminist movements became a ma­

jor influence on the ditferent political reactions 

to feminism and society's conception of the 

movement as a whole. 

Taking the differences between these 

two periods-pre-Roe, or pre-1973, and post­

Roe-into account, the development of a new 

standard in equal-protection review is quite 

clear. The decisions in Reed and Frontiera, 

which made great strides in gender-related 

equal-protection review, occurred before the 

decision in Roe v. Wade. In other words, these 

decisions took place in a society where pro­

feminist thought was active and influential. 

The Justices on the Burger Court, working 

within such a society, reacted accordingly and 

(almost) built these pro-feminist thoughts into 

their review ofequal protection cases by nearly 

declaring gender to be a suspect classification. 

By contrast, Craig took place under totally dif­

ferent circumstances, when much antifeminist 

sentiment existed within the society at large. 

Again, the Justices reacted to this sentiment 

when formulating their decision. Instead of in­

cluding gender, along with race, under strict 

scrutiny, they instead took a middle path and 

delimited a new standard for gender-protection 

review. In this light, Justice Brennan's creation 

of a middle-tier standard of review was not 

particularly novel. Rather, Brennan and his fel­

low Justices merely followed the tides of social 

thought in forming their opinions and in adju­

dicating the cases related to equal protection. 

The creation of the heightened scrutiny 

test to review gender-related equal-protection 

cases was not a careless mistake. Its creation 

was inevitable. The adjudication of equal­

protection cases before Craig v. Borel1­

specifically Reed v. Reed and Frant/era v. 

Richardson-had already led in that direction. 

The tides of feminist and antifeminist thought 

widespread in society had pushed towards its 

creation. True, Craig's and Whitener's victory 

in the case was a decisive one in the realm 

ofequal-protection-related cases. More impor­

tantly, however, the decision in the case was 

an excellent indicator of the shifting tides of 

social thought and of the changes within the 

Supreme Court's opinions. Brennan was no 

prophet when he created this new standard of 

review; instead, he was just vocalizing what 

had already been handed to him on a silver 

platter by the women's movement. 
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A persistent reality of constitutional government in the United States from practically the 

beginning of the Republic has been the close link between the Constitution itselfand the Supreme 

Court. Oddly, this link derives more from the Constitution's impact on the American political 

system than from what the Constitution itself actually says or contains. True, Article III included 

cases "arising under this Constitution" in describing the proper reach of the federal judicial 

power, and Article VI specified that "[tJhis Constitution and the Laws of the United States 

which shall be made in pursuance thereof; and all treaties made, or which shall be made under 

the authority of the United States, shall be the supreme Law of the Land ... "I But the document 

not only provided scant means for enforcing that supremacy, but also failed even to specify 

how this "supreme Law" should be interpreted. It soon became clear, however that the task of 

interpretation would fall upon the Supreme Court, as illustrated by Chisholm v. Georgia 2 In 

the face of assurances made by Alexander Hamilton, James Madison, John Marshall, and others 

during the ratification debates in 1787-1788 that a state could not, without its consent, be made 

a defendant in the federal courts by a citizen of another state,3 the Justices in 1793 construed 

the language in Article III conferring the federal judicial power in suits "Between a State and 

Citizens of another State" to encompass a suit brought by a South Carolinian against the State of 

Georgia. The uproar that ensued prompted swift ratification of the Eleventh Amendment, which 

reversed the Court's first excursion into the realm of constitutional interpretation. Despite this 

rebuke, it was only a short time before Chief Justice Marshall insisted that the judicial power 

encompassed the authority "to say what the law is."4 Thus, from the assumed role of expounding 

of the Constitution evolved the companion duty of guarding it as well. 

Some 129 years later, this connection be­ "The Republic endures and this is the symbol 

tween the Court and fundamental law lay at of its faith," he said. 6 By "this," the eleventh 

the heart of the address Chief Justice Charles Chief Justice presumably referred to the insti­

Evans Hughes delivered on October 13, 1932, tution that would be housed in the grand fa­

as President Hoover put in place the corner­ cility then under construction that would be 

stone for the new Supreme Court Building.5 the High Court's first permanent home of its 
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Chief Justice Charles Evans Hughes delivered an address outlining the connection between fundamental law 
and the Court as the cornerstone for the new Supreme Court Building was put into place on October 13, 1932. 

own. For a century and a half, after all, 

the Court had been "] with relatives."! 

By "faith," probably had constitution­

alism in mind, the unshakable American be­

lief in the value and utility of government 

under a written charter-"a op­

erating charter of government,"S as Chief Jus­

tice Harlan Stone, successor, would 

explain eleven years later. In its American in­

carnation in the this faith was 

to grapple with the twin manifesta­

tions of what James Madison had called "the 

encountered in '·[fJraming a 

government which is to be administered by 

over men .... [Y]ou must first enable the gov­

ernment to control the governed; and in the 

next place oblige it to control itself. A 

dence on the people is, no doubt, the primary 

control on the government, but 

has mankind the of auxiliary 

precautions."9 a successful Constitution 

would have to be both and 

Hence the express of 

ment and the intricate system of checks and 

whereby separate institutions would 

share some powers (Madison'S "auxiliary pre­

to augment the control on elected 

through the ballot box (Madi­

son's on the people"). as 

Hamilton observed soon after the Philadelphia 

Convention finished its "It has been fre­

quently remarked that it seems to have been 

reserved to the people of til is country, by their 

conduct and to decide the important 

whether societies of men are 

or not of good govern­

ment from reflection and choice, or whether 

they are forever destined to for their po­
. Iitical constitutions on accident and force."JO 

Chief Justice Hughes's 

choice ofwords at the cere­

mony was both remarkable and unremarkable. 

On the one hand, mid-1932 the United 

States was most accounts and measures I J at 

the depths of the Great the 

most severe domestic crisis the nation had ex­
np!·!p!1{'~·t1 since the Civil War. In that context, 
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it must surely have taken great confidence in 

the future and continuity of the American ex­

periment in constitutional government to em­

phasize the endurance of the Republic. On 

the other hand, Hughes would have been thor­

oughly comfortable in associating the Consti­

tution with the Supreme Court. Not only had he 

served as Chief Justice for two years by 1932,· 
but he had previously served as Associate Jus­

tice for SiXi2 and had authored an important 

book on the Supreme Court itself 

It was in that book, as well as through 

his judicial that Hughes made the 

link between the Constitution and the Court's 

work perfectly clear: "The judicial power of 

the United States was vested in the Supreme 

Court ... It was manifestly impossible that the 

Supreme Court should appropriately exercise 

this power in cases arising under the Con­

stitution without sustaining the Constitution 

as against any legislation that conflicted with 

it. Instead of this authority being a judicial 

usurpation, the failure to exercise it would have 

been an unworthy abdication.,,1J Besides, if 

any doubt about the Iink between Court and 

Constitution had somehow managed to linger 

on that overcast and damp fall day, it was 

Hughes, after all, who, while Governor ofNew 

York for two terms, 14 had asserted not only that 

"the Constitution is what the judges say it 

but also that "the judiciary is the safeguard 

of our liberty and of our property under the 
Constitution." 15 

If the judiciary and the Constitution have 

long been joined in the American legal mind, 

the same can be said for the judiciary as a fo­

rum for the vindication of individual rights, 

as Hughes's gubernatorial assertion iliustrates. 

During the debates over ratification ofthe Con­

stitution, Hamilton emphasized this role as the 

principal reason behind the system of judicial 

independence that the proposed Constitution 

embodied in providing an "essential safeguard 

against the effects of occasional ill humors in 

the society." True independence of the courts 

from the rest of the pol ity, he wrote, would as­

sure "[tJhat inflexible and uniform adherence 

to the rights ofthe Constitution, and ofindivid­

uals, which we perceive to be indispensable in 

the courts ofjustice.... ,,16 Chief Justice Mar­

shall echoed the same idea in v. Madi­

son. Usually viewed in the context of justify­

ing judicial review, this foundational case of 

judicial power would not have had its impor­

tant outcome in shoring up judicial review had 

the functional link between courts and rights 

not been firmly in place. "The very essence of 

civil liberty," counseled the fourth Chief Jus­

tice, "consists in the right of every individual 

to claim the protection of the laws, whenever 

he receives an injury. One of the first du­

ties of government is to afford that protection. 

The government of the United States has been 

emphatically termed a government of la'ws, 

and not of men. It will certainly cease to de­

serve this high appellation, if the laws furnish 

no remedy for the violation of a vested legal 
right."17 After three decades, Marshall's views 

had not changed. In the context ofa discussion 

on judicial independence at the Virginia con­

stitutional convention of 1829-1830, where he 

was a delegate, the Chief Justice distilled the 

court-rights link to two simple clauses: "The 

Judicial Department comes home in its effects 

to every man's fireside: it passes on his prop­

erty, his reputation, his life, his al1."18 For Jus­

tice Robert H. Jackson many years later, this 

link between courts and rights was not only 

obvious but essential. "The very pUIlJose of a 

Bill of Rights," he asserted in the second Flag 

Salute Case, "was to withdraw certain subjects 

fro111 the vicissitudes of political controversy, 

to place them beyond the reach of majorities 

and officials and to establish them as legal prin­

ciples to be applied by the courts. One's right 

to life, liberty, and property, to free speech, 

a free press, freedom of worship and assem­

bly, and other fundamental rights may not be 

submitted to vote; they depend on the outcome 
of no electiol1s.,,19 

The same link that was so essential to 

Jackson persists, as demonstrated by the pub­

lic debate that has surrounded every recent 

nominee to the High Court. That link is also 
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highlighted in several recent vo lumes about the 

Supreme Court itse lf. One ofthese is the much­

awaited new installment in the Oliver Wen­

dell Holmes Devise History of the Supreme 

Court ofthe United States. Authored by legal 

historian WiliiamM. Wiecek of Syracuse Uni­

versity, this addition, volume XII, is entitled 

The Birth of the Modern Constitution: The 

United States Supreme Court, 1941-1953 ,20 

and covers the years during the Chief Justice­

ships of Harlan F. Stone and Fred M. Vinson. 

This is a period of Court history that Wiecek 

believes to be unfairly "condemned to obscu­

rity, if not scorn. Learned opinion dismisses 

the postwar Court as a slough of mediocrity, 

lit up only by the fireworks among Frank­

furter, Black, Jackson, and Douglas."~1 This 

obscurity and neglect are unfortunate, the au­

thor contends, because a grasp of the Stone 

and Vinson Courts aids in understanding the 

Court of the late twentieth and early twenty­

first centuries. "The undeserved low repute of 

the Court and the Justices devalues the real 

significance of their work. The 1940s Court 

had the responsibility of ushering American 

law into the modern era, preserving legiti­

macy while redirecting judicial activism into 

new channels appropriate to the profoundly 

changed circumstances of American life in the 

late twentieth century.,,22 And in grasping the 

scope ofchange since the era of Stone and Vin­

son, it may be instructive to recall that our own 

day is as nearly as distant from theirs as theirs 

was from the end of Reconstruction. 

Readers of the Journal ofSupreme Court 
History are no doubt familiar with the Holmes 

Devise History Project. The series, now under 

the general editorship of Stanley Katz, stems 

from Justice Oliver Wendell Holmes' deci­

sion to make the people of the United States 

his residuary legatee. Congress then created 

a committee to oversee use of the money 

(some $263,000), with the result that a ma­

jor collective history project of the Supreme 

Court was eventually laullched,23 with Jus­

tice Felix Frankfurter apparently having much 

to do with the initial selection of authors 24 

Delay even beyond the initial congressional 

dawdling, however, has hobbled the series from 

practically the beginning. Indeed, though Jus­

tice Holmes died in 1935, the first Holmes De­

vise volume did not appear until 1971 25 

Counting Wiecek's contribution, there are 

now eleven published volumes in the se ries, 

but only ten di screte books, with at least two 

more volumes, on the Taft and Hughes Courts, 

in preparation 26 Like all volumes thus far in 

the Holmes Devise History, The Birth of the 

Modern Constitution is thorough and meticu­

lously researched, although one wishes that the 

subject index were more generous in its detail 

and therefore more useful. 27 Unlike some, vol­

ume XII is also sufficiently readable to be ac­

cess ible to the general reader. Moreover, care­

ful readers will find a gem tucked away in the 

Appendix: a letter dated March 13 , 1950, from 

Justice Robert H. Jackson to Professor Charles 

Fairman of Stanford University dealing with 

the school segregation issue then before the 

Supreme Court. 28 

Anyone undertaking a study of the 

Supreme Court during the twelve years be­

tween 1941 and 1953 confronts several defin­

ing facts. Of the sixteen ChiefJustices through 

William H. Rehnquist, the tenures of Chief 

Justices Stone and Vinson rank among the 

briefest29 Stone's five years are surpassed 

by every Chief since John Jay's six, and 

Vinson's seven are exceeded by every Chief 

since Ellsworth's four. Moreover, all of the 

eleven Justices who served with either Stone 

or Vinson were appointed by only two Presi­

dents, Franklin D. Roosevelt and Harry Tru­

man. Rarely have Presidents enjoyed so many 

opportunities to shape the Bench. Roosevelt 's 

. nine appointees, of course, stand outsized be­

cause of the uniquely long length of his tenure 

in the White House, and are surpassed only 

by George Washington's eleven. Yet even Tru­

man's four look respectable alongside those of 

other Presidents- such as Jackson , Lincoln , 

Taft, and Eisenhower, with s ix, five, six , and 

five appointments, respectively-who also had 

disproportionate impact on the composition of 
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the Bench. In Roosevelt 's case, some scholars 

even speak of the Court during the late 1930s 
and early 1940s as "the Roosevelt Court,,,30 

to emphasize that the imprint left by a cohort 

of Justices during a certain period may have 

more to do with the appointing President than 

with the individual who may have been Chief 

Justice.3l 

Doctrinally, the Court under Stone and 

Vinson is noteworthy because it was "transi­

tional between two profoundly different con­
ceptions of the judicial function.,,32 The older 

of these is often labeled " legal orthodoxy.,,33 

Dominant in state and federal cases involv­

ing social and economic regulations from the 

1890s until 1937, it required coutis to inquire 

whether such legislation infringed too greatly 

upon individual liberty. As Justice George 

Sutherland advised regarding the minimum­

wage law challenged in Adkins v. Children s 
Hospital, "[F]reedom of contract is, neverthe­

less, the general rule and restraint the excep­

tion , and the exercise of legislative authority to 

abridge it can be justified only by the existence 

of exceptional circumstances. Whether these 

circumstances exist in the present case consti­

tutes the question to be answered."34 In other 

words , the burden lay with the government to 

justify restrictions on individual liberty, and 

it was the judicial task to decide whether the 

regulation in dispute was actually needed~ 

presumably the question already answered in 

the affirmative by the legislature. This classical 

approach was the legal edifice that collapsed 

in the "Constitutional Revolution Ltd."35 of 

I 937, in the wake of President Roosevelt's 

audacious assault on the Court by way of 

his Court-packing plan. Roosevelt 's attempt 

to enlarge the Court failed to gain congres­

sional approval , but, thanks to prudent changes 

of mind by Justice Owen 1. RobetiS and 

Chief Justice Hughes, the President quickly 

acquired the Court majority he needed to sus­

tain his New Deal Depression recovery pro­

grams, some of which had been turned aside 

by a Bench then still wedded to the old 

orthodoxy. 

Ironically, even without the help of the 

Court-packing bill, the President soon got 

his long-awaited chance to remake the Court. 

Justice Willis Van Devanter announced hi s 

retirement on May 18, 1937 and was swiftly 

replaced by Hugo L. Black36 Before the elec­

tion of 1940, Justices Sutherland, Benjamin 

Cardozo, Louis D. Brandeis, and Pierce Butler 

were gone, too. In their seats were Stanley F. 
Reed, Felix Frankfurter, William O. Douglas , 

and Frank Murphy, respectively. When FDR 

took the oath of office for an unprecedented 

third term in January 1941 , only McReynolds, 

Stone, Hughes and Roberts remained from the 

"old Court" of 1936-1937, and by late spring 

both McReynolds and Hughes had retired, with 

James F. Byrnes and Robert H. Jackson arriv­

ing soon afterwards.37 The President now had 

"his" Court, and its roster was not only impres­

sive but also unusuaJ.38 Yet, the Court faced a 

dilemma. "Would its chastening experience of 

1937 lead it to withdraw from judicial review 

entirely, almost entirely, selectively, only as to 
economic matters, or not at all?,,39 

If the Court abandoned one way of think­

ing about its role, it suggested an alternative 

vision in United States v. Carolene Products 
CO.,40 which illus trated the judicialmetamor­

phosis soon to be under way that would of­

fer greatly diminished protection for property 

rights and vastly increased protection for civil 

liberties and civil rights . According to Wiecek, 

the Court had to affirm the 1937 settlement of 

the issues of economic substantive due process 

and federal commerce power and, at the same 

time, provide a credible explanation for that 

change that would do more than admit that the 

Justices had changed their minds because of 

their personal pol icy preferences or ideological 

orientation. Indeed, regardless of the era, this 

has always been an essential goal of successful 

constitutional interpretation: that it is the Con­

stitution, not the author of the particular judi­

cial opinion, that appears to be speaking.4l The 

question is one of legitimacy, which a statute 

possesses by virtue ofpopular sovereignty. But 

when unelected judges overturn the actions of 

http:speaking.4l
http:unusuaJ.38
http:afterwards.37
http:Justice.3l


101 JUDICIAL BOOKSH 

The newest Oliver Wendell Holmes Devise History explores the fresh direction the Court took in its decision in 
Carolene Products. At issue in that case was the constitutionality, under the Fifth Amendment's Due Process 
Clause, of a congressional enactment banning the interstate shipment of "filled milk," which had vegetable 
fat, such as palm oil, substituted for the butterfat. 

ofsllch 

mList derive from 

itself. 

At issLie in Carotene Products was the 
constitutionality, under the Fifth Amendment's 

Due Process Clause, of a congressional en­

actment of 
"filled " which had such 

as palm oil, substituted for the butterfat. 

ordinary 

commercial transactions is not to be pro­
nounced unconstitutional," explained Justice 

Stone in his opinion upholding the act, "unless 
in the light of the facts made known or gen­

erally assumed it is of such a character as to 

preclude the assumption that it rests upon some 

rational basis within the 

rlence of the 

have to justify 

a regulation convincing the Justices of the 

need for its enactment. Reasonableness would 

be assumed from the fact that a had 

acted. 

But there was more to the constitutional 
revolution than the Court's newly proclaimed 

hands-off approach toward the state. 

Carolene Products also revealed a new set 

of constitutional values that would 

the old. A clue to the Court's thinking about 

role in the political system was 
as footnote 4 to Stone's sentence in Car-

quoted on the new 
understanding of constitutional rea­

sonableness. The footnote's three 

fioated three 

professed tolerance for majority rule. The 

first was that on its face 

to be within a specific prohibition of the 

Constitution, such as those of the first ten 

amendments.... " The second was legislation 
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restricting "those political processes which 

can ordinarily be expected to bring about 

repeal of undesirable legislation .. . " The 

third was legislation "directed at particular 

religious ... or national ... or racial minori­

ties . ... " Such "prejudice against discrete and 

insular minorities may be a special condition 

which tends seriously to curtail the operation 

of those political processes ordinarily to be re­

lied upon to protect minorities, and which may 

call for a correspondingly more searching ju­
dicial inquiry. ,,43 

The first point in Stone's footnote­

"the most celebrated footnote in constitutional 

law," according to Justice Lewis Powell44­

suggested that the Court was still prepared to 

check majority rule if legislatures contravened 

specific- that is, text-based- prohibitions in 

the Constitution. The second assumed a spe­

cial responsibility for the Court as defender of 

freedoms prerequisite to the democratic pro­

cess, as guardian of the channels of political 

change. That is, the Court would now be less 

concerned about the outcome of the political 

process and more about the integrity of that 

process itself. The third suggested an excep­

tion to the second: a close look at laws discrim­

inating against historically repressed groups 

that might be helpless to defend themselves in 

the rough and tumble of majoritarian politics. 

Thus, Carotene Products not only represented 

a Iimitation on judicial review but also offered 

a justification for judicial review itself. If un­

elected judges were to thwart policies made 

by elected officials, they could more convinc­

ingly do so if they grounded their decisions on 

the words of the Constitution, if their decisions 

were designed to protect the democratic pro­

cess itself, or if their decisions were intended to 

protect particular victims of that process when 

it ran amok. 

Under the freshly acquired banner of self­

restraint, property rights, which had enjoyed 

heightened protection under the old ortho­

doxy, would be left to the vagaries of the bal­

lot box. If so, judicial activism old-style was 

dead; judicial activism new-style in support 

of judicial liberalism, which would manifest 

itself most clearly during the Warren Court 

(1953-1969) seemed to be just around the 

corner. 

For Wiecek, Carolene Products' footnote 

4 is the "prism" of the Stone Court.45 Yet, 

as momentous as the footnote proved to be 

in pointing the way toward a new role for 

the Court, Wiecek explains that its genesis 

was "incredibly modest."46 "According to the 

much-later recollections of Stone's law clerk 

Louis Lusky, then just a year out of law school, 

the Chief Justice wanted to limit the presump­

tion of constitutionality for economic regula­

tory legislation. Working late into the night 

proofreading the printer's proofs of Stone's 

opinion, Lusky came up with a draft stating 

that ' perhaps the [party attacking the consti­

tutionality of a statute] bears a lighter burden 

where the effect ofthe statute may be to hamper 

the corrective political processes which would 

ordinarily be expected to bring about repeal 

of unwise legislation.' The next day Stone re­

vised this to a version close to paragraphs 2 

and 3 ... ,and then circulated his draft opinion 

with the Stone-Lusky note appended. Of his 

handiwork, Lusky insisted a half century later 

that the draft ' was being offered not as a set­

tled theorem ofgovernment or Court-approved 

standard of judicial review, but as a starting 
point for debate. ",47 

Lusky's observation may explain why, al­

though the outcome of the case was never in 

doubt, Stone was able to muster only a four­

Justice majority from "the Brethren," as the 

Justices still then referred to themselves, in 

support of his opinion-especially that part 

containing footnote 4. According to Wiecek, 

the note immediately ran into opposition from 

ChiefJustice Hughes, who had concerns about 

the wording of what survived as the footnote's 

first paragraph. "Hughes 's objection caused 

Stone to rethink his position, especially since 

he already knew that he did not have Hugo 

Black's vote. Stone then added what became 

the first paragraph offootnote 4 as further out­

reach to Hughes."48 

Lusky's recollection may also provide 

some insight as to the reasons why the Justices 
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in the 19405 soon on applica­
tion of the liberal vision enshrined in Stone's 

footnote 4. The constinltionaJ revolution of the 
late 1930s had made it to think real-

about a constitutional 
in which the legal order was open to substan­

tial and judicially driven change. The question 

at Justices Frankfurter, 
49 and Wiecek finds 

a "continuum of LIlVUI>'.J.Jl 

should be answered, in that each em­

braced at least some of constitutional 
"Frankfurter believed that the 

islature was responsible for that change. He 

allowed little judicial discretion to control the 

management of almost 

the judicial function in favor ofdef­

erence and self-restraint. Black believed that 
courts must playa more active oversight role 

in legislatures, but he too was trou­

bled by Juevenal's 'Who will 
the guardians themselves?' He found his an­

form of originalism and 

that constitutional text 

and the Framers' intent imputed from it control 

judicial discretion. Stone allowed freer rein to 

the doctrine of the 

.... Finally, and 

'v","""'''' evolved a position of rights 
absolutism that invited courts to override all 

incursions on civil liberties and civil 

This at least with respect to 

Stone and became noticeable in 
the which, at first 

would seem to have provided ideal test situ­


ations in which footnote 4 be applied. 

In both cases, official entities directly or in­


directly accountable to the had im­


requirement for students 


schools, although in neither case had 


the challenged the demo­


cratic process. In both cases, affected srudents 


and their grounded their objections on 


of the BilJ of Rights, and in both 

families were members of 

a that 

for some time had been a target of ridicule and 
In the first case, the Court 

the with Frank­

furter for the Court and with Stone fil­

the sole dissent, but in the second case, the 

Roberts in dissent. 
Examination of the filed by 

and Jackson in the two 

writes Wiecek, both legal liberalism 

(from the Stone view) and its 

the Court (from Frankfurter'S). A majortheme 

that emerges from the story of the Court in 

the 1940s and 1950s thus seems 

It both Warren Court activism on 
behalfof minorities and 

and included the 

of that new form of activism. 
doxical that, of the of 

t£'inal approaches to judicial review present on 

the Court of the I 940s-ancl it is difficult real-

to a richer assortment-none 
"p,-nprc,,·rl as dominant; none succeeded classi­

the conventional way ofthinking 
courts, andjudicial review."54 In this 

sense, Wiecek the Justices of 1941­
1953 failed to meet their major 

to be invoking or r ..""h,nn 

suits that had no warrant in or in 

values widely shared outside the Court. Where 

the pre-1937 Court had been principled to a 
fault, its successors seemed at times without 

anchor or rudder or even a keel, drifting in the 
currents."56 The disintegration of ortho­

in 1937 left an intellectual void 

that the Stone and Vinson Courts failed to fill. 

American "public law crossed 
thought, with its 

of 

55 
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Within The Birth of the Modern Consti­
tution, the reader finds little of a substantial 

nature about the circumstances that led to the 

selection of those Justices who served on the 

Stone and Vinson Courts, The is entirely 

understandable, since the focus of the volume 

lies elsewhere. 

Examination of the process ot Judicial ap­

is at the heart of Ad­
vice and by political scientists Lee 

Epstein and A, of Washing­

ton and Stony Brook 

respectively. Alongside the nominations and 

confirmations in 2005-2006 ofboth ChiefJus­

tice John G, Jr. and Associate Justice 

Samuel A. as well as the debates in 

the United States Senate in both 2005 and 2006 
about some of President W, Bush's 

nominations to the federal courts of 

is certainly Epstein and Se-

book joins a rich literature on judicial se­

lection that has taken shape the past two 

decades. While Advice and Consent lacks the 

historical sweep of Henry 1. Abraham's Jus­
tices and Presidents, the executive-branch 

of David Alistair Yalof's Pursuit 
of Justices,60 the detail ofSheldol1 Goldman's 

Picking Federal Judges,61 or the perspective 

of Michael Justices.62 

and Segal have succeeded in achiev­

ofproviding the reader with what 

amounts to concise one-stop 

formation about federal judicial 

at all levels, "Our focus on 

tices is no " write the authors. "While 

some books on the 

excellent volumes at that--focus 

on candidates for the U.S. we 

take a broader exploring nomina­

tions to all federal courts: district courts, circuit 

courts, and of course the court. This ap­

proach reflects the fact that contemporary de­

bates over judicial appointments have centered 
on the nation's lower courts ,"63 That 

was certainly until the retirement an­

nouncement of Justice Sandra O'Connor 

and the death of Chief Justice Rehnquist in 

2005, events that shifted 

inations back into the 

first time since Justice A. Blackmun's 

retirement and Justice Stephen ap­

pointment in 1994, 
First and Epstein and Segal 

"that political clashes over candi­

dates for the Supreme Court other 

cia! for that are not a new 

phenomenon, the opposite,"64 As if to 

disabuse the reader of any notion to the con­

trary, Advice and Consent opens with com­

mentary that was publ ished in the Wall Street 
Journal after President Woodrow Wilson nom­

inated Brandeis to the Court in 1916: 
"In all the, , , of the past years one 

name stands out conspicuously above all oth­

ers. Where others were radicat he was rabid; 

where others were extreme. he was super 

extreme. While such controversy, the au­

thors may be it should 

not be surprising. Indeed, although the sep­

arate institutions mandated by the Constitu­

the Court's considerable 

from outside pressure, 

three factors thrust the Court into the 

san life of the nation: the role of 

that the Constitution allows and that the Court 

has assumed; the significance of the decisions 

the Justices and the method of judi­

cial selection the Constitution imposes, Little 

wonder the appointment of Justices remains 

of concern to Presidents, 

and citizens alike, 

Advice and Consent is particularly help­

ful in several matters suggested 

by the title derived from Article II of 

the Constitution, which states that the Pres­

ident "shall nominate, and by and with the 

Advice and Consent of the Senate. shall ap­

point. of the supreme and all 

other Officers of the United whose 

are not herein otherwise pro­

and which shall be established 

law, , , ,"66 The first of these concerns the con­

stitutional of the divided appointment 

process that the Constitution mandates, The 
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second focuses on the relationship between the 

President and the Senate, and the third relates 

to the issue of criteria by which the nominees 

are to be judged in the Senate. 

While delegates to the Philadelphia Con­

vention divided over the structure of the federal 

judiciary, with some being opposed to any fed­

eral courts below the supreme Court, it was the 

issue ofjudicial selection that proved most vex­

ing, apparently occupying debate on no fewer 

than twelve days in June, July, August, and 

September 17876 7 During this time, at least 

seven methods vied for approval: (I) alljudges 

would be selected by both houses of Congress; 

(2) all judges would be appointed by the ex­

ecutive; (3) members of the Supreme Court 

would be selected by the Senate, with other 

judges selected by both houses of Congress; 

(4) all judges would be named by the Senate; 

(5) all judges would be picked by the execu­

tive "by and with the Advice and Consent" of 

the legislature; (6) selection would be by exec­

utive appointment except when two-thirds of 

the legislature disapproved; and (7) appoint­

ments would be made by the Senate with a 

veto by the executive. 68 Benjamin Franklin, 

senior member of the Convention, attempted 

to inject some levity into the debate on June 

5 by reconunending yet an eighth arrange­

ment: the Scottish method of appointment, 

" in which the nomination proceeded from the 

lawyers, who always selected the ablest of 

the profession in order to get rid of him, 

and share his practice among themselves.,,69 

The plan that was ultimately adopted and ap­

pears in Article II represented a "compromise 

between those who, like Benjamin Franklin, 

James Madison, and John Rutledge, feared 

'monarchial' tendencies in strong solo ex­

ecutive prerogatives on the issue and thus 

called for a potent legislative role, and those 

who like James Wilson , Alexander Hamil­

ton, and Gouverneur Morris, favored broadly 

independent executive powers.,,70 It seems 

clear from the text of the Constitution that it 

was the second group that did much of the 

compromising. 

Less clear from the text of the Constitu­

tion or from the proceedings of the Convention 

was the degree of deference to which presi­

dential nominations should be entitled. This 

is the balance-of-power issue that frequently 

arises when the Senate considers a President's 

choices. Advocates of executive authority­

who, not surprisingly, have included most 

Presidents-point to the fact that the nominat­

ing/appointing authority is vested in the Pres­

ident, subject to Senate approval, concluding 

then that the legislature should operate only 

as a "minor check" on the President. Alexan­

der Hamilton , that great defender of executive 

power, agreed. "But might not his nomination 

be overruled?" Hamilton queried. "I grant it 

might, yet this could only be to make place 

for another nomination by himself. The per­

son ultimately appointed must be the object 

of his preference, though perhaps not in the 

first degree . It is also not very probable that 

his nomination would often be overruled. The 

Senate could not be tempted, by the prefer­

ence they might feel to another, to reject the 

one proposed; because they could not assure 

themselves, that the person they might wish 

would be brought forward by a second or by 

any subsequent nomination. They could not 

even be certain, that a future nomination would 

present a candidate in any degree more accept­

able to them; and as their dissent might cast a 

kind of stigma upon the individual rejected, 

and might have the appearance of a reflection 

upon the judgment of the chief magistrate, it is 

not likely that their sanction would often be re­

fused, where there were not special and strong 

reasons for the refusal. To what purpose then 

require the co-operation of the Senate? I an­

swer, that the necessity of their concurrence 

would have a powerful, though, in general, a 

silent operation. It would be an excellent check 

upon a spirit offavoritism in the President, and 

would tend greatly to prevent the appointment 

ofunfit characters ... ,,71 By this view, the Sen­

ate would be expected to block truly unfit nom­

inees but "would not be a serious check,,72 on 

a President's authority. 
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Yet if the Constitution fails to settle the is-

ofdeference, does not, at least with 

respect to nominations to the Court. 

The Senate has failed to approve a President's 

choice sufficientlv often to make any President 
that confirmation will be 

as a matter of course. In the first 

two-thirds of the twentieth century, John 

1. Parker's nomination to the Court by 

President Herbert Hoover in 1930 was the only 

one to fail. In contrast, in the nineteenth cen­

tury, some twenty-one nominations failed in 

the Senate for various reasons: 
withdrawal, or outright 

Since 1930, six High Court nominations have 
failed 74 

I f one believes that the ofArticle 

II anticioated an indeoendent role ofsome kind 

for the Senate in nominees, what cri­

teria are Senators to use? Aside from 
about competence and ethics, may partisanship 

and be considered? Accord­
ing to at the 

Philadelphia Convention little time on 

the "[Clriteria for such appointments 

were not debated, nor did appear to loom 

as a matter of either or 
ment. Those few delegates who vocalized the 

issue selection criteria did so as­
viva voce and sub silentio that 

as to should-and indeed 
would-govern naturally.,,75 Viewed from the 

of more than two centuries ofprac­

"the controversy is less 

write and Segal, "with at least three 
camps at odds."76 The 

Abraham '8 conclusion, 

simply a mote 
naively, albeit understandably, that those 

selected as federal jurists would be chosen on 
the basis of merit. Period. Accordingly, ap­

this standar~ neither a President nor 

members of the Senate should consider any-

but competency and individual 

when a or on his or 

her nomination. A second camp contends that 

while the Founders may have believed that ide­

had no olace in the Senate's deci-

SIon, they tUlly expected to playa role 

in the President's decision. The third group, 

views the Founders 

comprehended the implications of the 

and ofcourse the not just 

to scrutinize a candidate's 

fications but to in ways that 

also be political, the candidate's political val­
ues as well. ,,7R Yet few of the Framers foresaw 

the role that political would come to 
play in the new political system launched 

the which led soon to a situation 

where "partisan considerations rather than the 
fitness of nominees would often be the con­

trolling considerations of the Senate in 

on nominations. The third 

are a proper eJ­

ement 
the underpinnings to support its 

to the future, 

see a continuation of the present situa­
tion in which partisanship and will 

remain firmly in the saddle 

tion. "[Ulntil judges and Justices 

decisions, the process will never be­
come any less ... Political decision-

and political decisions started in 1800, 
not. .. with the 'modern' Court."so 

of all 
the Court to the most 
icant was President John Adams' selection 

of John Marshall to be Chief Justice after 

Oliver Ellsworth at least 

one member of the Senate in J80 I referred to 

Marshall selection as a "wild of the 

Adams himself never regretted his 

decision. As Adams told the Chief lustice '8 

son some years which 
time Marshall had already had a substantial 

impact on the American nation­
"My gift of John Marshall to the people of 

the United States was the proudest act of my 
life. Indeed, the fourth Chief Justice 

such a shadow on the Constitution and 

on the American political system that to write 

about Marshall after 1800 is to write about the 
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Supreme Court and-with only a handful of 

exceptions such as Justices William Johnson 

and Joseph Story-to write about the Supreme 

Court in the first third of the nineteenth cen­

tury is to write almost entirely about John Mar­

shall. "A catalyst rather than an innovator, Mar­

shall marked the path America was impelled to 
take."s3 

Understandably, therefore, Marshall 's 

place in the American pantheon means that 

he has seldom been allowed to stray far from 

the center of scholarly attention. Alongside at 

least four major biographies84 lies a host of 
more narrowly focused volumes,85 reams of 

articles, plus countless other studies in which 

Marshall's handiwork figures prominently. 

Indeed, more has probably been published 

about John Marshall than about any other 

Justice. 

Since J974, at least, the task of explor­

ing Marshall's life and work has been made 

far easier by the ongoing John Marshall Pa­

pers project under the editorship of legal histo­

rian Charles Hobson of the College of William 

and Mary, who by now easily knows more 

about Marshall than anyone else in this coun­

try or abroad. The fruits of the project are 

now spread across the twelve volumes of 

The Papers of John Marshall ,86 and thus 

seem to have d iscred ited Joseph P. Cotton's 

assertion in 1905 that it "is not possible to 

bri ng to the study of Marshall's life and work 

any new great light." For Cotton, Marshall's 

achievements were either obvious or already 

"universally acknowledged," while "compar­

atively little, save the bare outlines,,,87 could 

be known about his personal life. With re­

cent publication of the twelfth and conclud­

ing volume in the Marshall Papers series, 

covering the months between January 1831 

and July 1835,88 there is now in print suffi­

cient material to inform additional assessments 

of some of Marshall's accompl ishments, and 

more than enough new detail about his life 

and style of living to enrich our understand­

ing of Marshall the person and the Court he 

led. 

However, it may well be that some people 

might not consider publication ofthe Marshall 

papers a special event. If so, that view proba­

bly stems from a lack of appreciation of what 

the term "papers" ordinarily encompasses: the 

written record ofa person 's life, including cor­

respondence, relevant family documents, and, 

for public and/or literary figures, speeches and 

other writings. In a digital age, one's "papers" 

would include tile contents ofone or more com­

puter hard drives, plus, no doubt, vast amounts 

of email in third-party storage. 

For different reasons, even someone gen­

erally familiar with American history might 

not consider publication of the Marshall pa­

pers particularly noteworthy. First, the papers 

of some of the nation's most important Presi­

dents are already available in bound volumes 

in one or more editions,89 so the idea of pub­

lishing an important figure's papers, while in­

teresting, is hardly novel. Second, while the 

papers of the great majority of Justices have 

not have been published, their opinions surely 

have since practically the beginning through 

the labors of the various reporters, such as 

William Cranch. Thus, one might query the 

rationale for publishing material in addition to 

opinions. Moreover, the papers of many former 

Justices are accessible at the Manuscript Divi­

sion of the Library of Congress or at few uni­

versity libraries, although they exist in varying 

degrees of completeness.9o 

Nonetheless, the Marshall project is spe­

cial, because there has been no systematic ef­

fort to collect, catalog, and then publish the 

papers of even the most important figures 

who have sat on the Supreme Court of the 

United States. True, several volumes of Jus­
. tice Brandeis's letters have been published,9 1 

as have a few volumes of the letters of Jus­

tice Holmes.92 However, anything approaching 

the depth of the John Marshall papers project 

for other former members of the Court re­

mains a rarity, although digitalization holds 

the promise of at least some limited future 

publication without the accompanying bulk 

and expense of hard copy. 

http:Holmes.92
http:completeness.9o
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to presidential papers from re­

cent administrations and even some 

extant documents from the Marshall era are, 

so vast Still, the Mar-

as to which 

documents to include and which to exclude. 

As illustrated by volume 12, Marshall's consti­

tutional written during the volume's 

time frame are sometimes with an 

editorial note as are a sample of his 

nonconstitutional which, given the 

Court's business in that day, far outnumbered 

those in constitutional cases. In any event, 

each of these is available in the 

Far more obscure are 

Marshall's from cases decided on cir­

and for that reason each circuit opinion 

IS Marshall's instructions to a circuit 

court jury are also included. 

As for Marshall's much 

has "been lost or 

Hobson, and what remains "consists over­

whelmingly of letters Marshall wrote to 

others."94 Some 257 letters appear in volume 

12, including fifteen to his Justice 

Story. Several are a window into Marshall's 

mind. For in a letter dated Decem­

ber 7, 1834, to John MarshalL Jr.. headed 

dear the Chief Justice recom­

mended the of English and American 

which he saw as "so 

that the former seems to be 

latter. They form one whole. 

Marshall also stressed the importance 

of good writing: "There is no exercise of the 

mind from which more valuable improvement 

embellishments hazards 

mistaken in what constitutes 

never to be mistaken. Indeed 

the reader should never have to search for it.,,97 

Other correspondence the 

of the Marshall Court. A Ictter to 

dated May 3, 1831, tvol fied the 

Chief Justice's well-known for a 

unanimous Bench behind an Opll110n of the 

that Marshall had facili­

for the Justices to reside and 

take their meals at the same 

an apparent reference to Justice Henry Bald­

who had recently registered an unusual 

number of dissents and who had objected to 

the Court's to Brown's Indian Queen 

the Justices' usual abode, for the follow-

year. n"",,,,,,,pr Baldwin, who had 

to make alternative arrangements, had not yet 

done so, a fact that troubled Marshall, who fret­

ted that the Justices would "scatter ad libitum" 

and that the few cases decided would 

be carried off seriatim opinions. "I think 

" Marshall 

betore they were to 

the Justices accepted an invita­

at the Tench Ringgold house. 

Charles Hobson authored 

the essay on the Marshall Court torThe United 

States Supreme Court,JOI an exceptionally 

useful reference volume on the High Court that 

many will want to consult alongside the heftier 

Oxford to the Supreme Court of 

the United States. I(J2 Edited 

Tomlins of the American Bar 

United States Court contains eigh­

teen focused essays on the Court 

that not exclusively, coin­

of institutional devel­

opment. The essays, authored by an impressive 

roster ofhistorians, and political 

scientists, are followed by shorter biographical 

entries on each Justice through the appoint­

ment of Justice in 1994. These entries, 

in turn, precede useful tables in the appen­

dices that across 

time as well as the Court's 

through 

"Morally and legalJy," writes Tomlins in 

the introductory with Chief 

Justice Hughes's 1932 cornerstone-laying 

comment about the Court as "symbol" in 
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When Justice Henry 
Baldwin refused to 
return to Brown's 
Indian Queen Hotel, the 
boardinghouse where 
the Justices lodged in 
1832, Chief Justice 
Marshall worried that 
they would scatter to 
other dwellings and 
thereby jeopardize the 
precious unanimity of 
opinion Marshall had 
worked so hard to foster 
on the Court. Happily, 
before they were to 
convene again, the 
Justices accepted an 
invitation to lodge at the 
Tench Ringgold house 
(right). 

mind-"the Court ... is the most has followed-the way it turned out-was 

authoritative branch of the federal govern­ not foreordained ... ,All the same, traditions 
ment; institutionally, the least powerful."l03 that afe an ex­

authorita- tremely useful even the 

Court's most powerful weapon .... From be­

ginning to end, ... the of the 

Court is an Court of the United Stales provides cogent 

the that appearances matter,"I05 

and women ... into collective 

But the Court's public pronouncements set 

conditions of constitutional legality on ac­
THE BOOKS RVEYED IN THIS 

tion.... The Court's 'work' transforms the 
ARTICLE ARE LISTED 

ideas of men into statements of law.... Its 
ALPHABETICALLY BY AUTHOR BELOW 

current incarnation, as at every moment dur­

its is a construct of the human AND JEFFREY A. SEGAL. Advice 
its members ...."104 As the and Consent: The Politics of Judicial Ap­

"[t]he path the Court pointments York: Oxford 
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