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General Statement

The Supreme Court Historical Society is a private non-profit organization, incorpo-
rated in the District of Columbia in 1974. The Society is dedicated to the collection and
preservation of the history of the Supreme Court of the United States.

The Society seeks to accomplish its mission by supporting historical research,
collecting antiques and artifacts relating to the Court’s history, and publishing books and
other materials which increase public awareness of the Court’s contribution to our
Nation’s rich constitutional heritage.

Since 1975, the Society has been publishing a Quarterly newsletter, distributed to its
membership, which contains short historical pieces on the Court and articles detailing
the Society’s programs and activities. In 1976, the Society began publishing an annual
collection of scholarly articles on the Court’s history entitled the Yearbook, which was
renamed the Journal of Supreme Court History in 1990,

The Society initiated the Documentary History of the Supreme Court of the United
States, 1789-1800 in 1977 with a matching grant from the National Historical Publications
and Records Commission (NHPRC). The Supreme Court became a cosponsor in 1979. Since
that time the Project has completed five ofits expected eight volumes, with a sixth volume
to be published in 1996.

The Society also copublishes Equal Justice Under Law, a 165-page illustrated history
of the Court, in cooperation with the National Geographic Society. In 1986 the Society
cosponsored the 300-page Illustrated History of the Supreme Courtofthe United States.
Itsponsored the publication ofthe United States Supreme Court Index to Opinionsin 1981,
and funded a ten-year update of that volume that was published in 1994.

The Society has also developed a collection of illustrated biographies of the Supreme
Court Justices which was published in cooperation with Congressional Quarterly, Inc. in
1993, This 588 page book includes biographies of all 108 Supreme Court Justices and
features numerous rare photographs and other illustrations. Now in its second edition, it
isentitled The Supreme Court Justices: lllustrated Biographies, 1789-1995.

[n addition to its research/publications projects, the Society is now cooperating with
the Federal Judicial Center on a pilot oral history project on the Supreme Court. The
Society is also conducting an active acquisitions program which has contributed
substantially to the completion of the Court’s permanent collectionof bustsand portraits,
as well as period furnishings, private papers and other artifacts and memorabilia relating
to the Court’s history. These materials are incorporated into displays prepared by the
Court Curator’s Office for the benefit of the Court’s one million annual visitors.

The Society also funds outside research, awards cash prizes to promote scholarship
on the Court and sponsors or cosponsors various lecture series and other educational
colloquia to further public understanding of the Court and its history.

The Society ends 1995 with approximately 5,200 members whose financial supportand
volunteer participation in the Society’s standing and ad hoc committees enables the
organization to function. These committees report to an elected Board of Trustees and
an Executive Committee, the latter of which is principally responsible for policy
decisions and for supervising the Society’s permanent staff.

Requests for additional information should be directed to the Society’s headquarters
at 111 Second Street, N.E., Washington, D.C. 20002, Tel. (202) 543-0400.

The Society has been determined eligible to receive tax deductible gifts under Section 501 (¢)(3) underthe Internal Revenue Code.
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Editorial Foreword

Melvin I. Urofsky
Chair, Board of Editors

We begin this issue on a note of sorrow, with
the passing of retired Chief Justice Warren E.
Burger. The members of the Society, as well as
other readers of this Journal, will remember him
for his foresight and encouragement in the estab-
lishment ofan organization dedicated to the study
and the promotion of the history of this nation’s
highest tribunal.

This particular issue demonstrates that there
are many ways of looking at that history. We are
pleased to be able to carry a speech by a member
of our northern neighbor’s constitutional court.
We also think that most of our readers, many of
whomstudied the Court’s history more than a few
years back, will find the article on teaching that
history today to be of interest. Certainly our
children, and their children, will be learning, and
not just about the Court, in a far different manner
than we did.

Wearealso delighted thatone of ourmembers,
the Honorable Sheldon S. Cohen, brought to us a
document of inestimable worth, the diary that
William O. Douglas kept during his first Term on
the Bench. The comments found there do muchto
explain why the Court in the 1940s earned a repu-
tation as one of the most fractious in our history.
At the other end of the Court’s history, we have
anew John Marshall document uncovered by the
Documentary History Project of the Supreme
Court 1789-1800. Itisfromscraps like these, both
large and small, that historians can attempt to
decipherthe often complex history of the Supreme
Court. Regrettably, the author of the article about
the letter, James C. Brandow, passed away on
November 11, 1995. He had been an editor at the
Project since 1989 and will be much missed.

Two of our members have also contributed

memoirs that we are proud to publish, since they
shed light on different aspects of the Court’s
history. Milton Handlerand Robert L. Stern have
had long and distinguished careers at the bar and
as public servants, and their paths have frequently
led them, in one capacity or another, to enter the
Court as counsel for both the government and
private litigants. Professor Handler recalls his
year as a clerk with one of the giants of twentieth-
century jurisprudence, Harlan Fiske Stone, while
Mr. Stern discusses his service in the Office of the
Solicitor General during one of the most tumultu-
ouseras inour history. Handler’sarticle is greatly
enhanced by private photographs taken by Louis
Lusky, also a Stone clerk and a distinguished
Columbia Law School professor, who has gener-
ously donated them to the Society.

The establishment of a prize for a student
essay has again yielded an article that we would
have been happy to carry even if it had not been
submitted for the Hughes-Gossett Award. The
great outpouring of writing on Oliver Wendell
Holmes, Jr., continues, in part at least, because
of the way that Holmes has become an icon in
our judicial history. I. Scott Messinger explores
how that idolization began while Holmes still
lived.

Finally, we are adding one new feature this
year, a retrospective book review. There are a
small number of classic works in American consti-
tutional history, and such is the fashion of schol-
arship that many of them are no longer known
today. Beginning with this issue, we will carry
reviews of classic books. John Paul Jones
looks at the first modern analysis ofthe Court’s
workload; next year his colleague, Michael
Wolf, will look at the first modern history of




the Court, that of Charles Warren.
With this 1ssue Clare Cushman takes over
as managing editor, replacing Jennifer M. Lowe,
who has moved over to be Director of Programs.
I want to thank Jennifer for all she has done the
last few years, not least of which was to help a
new editor over the hurdles of actually getting
this periodical into your hands.
Finally, let me thank those of you who have

either directly or indirectly letus know that you
like what we are trying to do with the Journal.
You can help us to make it a better publication
by sendingusany ideas youmay have. This is,
after all, the journal of the members of the
Supreme Court Historical Society. We are all
bound together by our interest in that body’s
history, and there are many roads left for us to
explore.

ACKNOWLEDGMENT

The Officersand Trustees of the Supreme Court Historical Society would like to
thank the Charles Evans Hughes Foundation for its generous support of the

publication of this Journal.



Eulogy for Warren E. Burger
J. Michael Luttig

Editor’s Note: We are publishing the eulogy
Judge Luttig delivered at Chief Justice Burger's
Sfuneral as a tribute to the man who helped found
the Supreme Court Historical Society in 1974 and
who did so much to make it grow and flourish.

[f ever there was a life to be celebrated, then
his.

He looked like the Chief Justice of the United
States. But any who think this his foremost quali-
fication misunderstand the office he occupied and
misunderstand the man that he was.

In a society often preoccupied with politics
and convinced by sound bites, not even the na-
ture of law itself is easily understood, much
less that which defines greatness in those who
hold our highest judicial office.

But history will record, as it already has
begun to do, that Warren Burger was one of
our great Chief Justices. 1t will reflect that
he was exactly what the nation wanted and
needed from the one in whom it reposed this
ultimate trust.

e o o e 3k ok ok sk

Those of us who had the privilege to serve
this extraordinary man as his law clerks were
well aware that we were in the service of one
who rightfully held this highest of office.
Albeit from a different vantage point, we saw
in him the same that his colleagues on the
Court and others in private life saw.

We saw a man whose oath was virtually

his faith, a man who committed his entire life
to the law. We saw a man who took his duties
to heart, working literally eighteen to twenty
hours a day, seven days a week, year after year,
in their performance.

We saw a man singularly devoted to the Con-
stitution — his life’s passion. We knew it was
high allegory that this man literally handed the
Constitution to hundreds of thousands of Ameri-
cans during the several year celebration of its
bicentennial, just as it was fitting that he shared
his birthday with that document. '

We saw in this man a boundless respect —
indeed, a love — for the Supreme Court. And
we saw a man whose every action was calcu-
lated to bring to it respect and who jealously pro-
tected that institution with every ounce of his
considerable energy.

We saw a man who, in an almost uncanny
way, seemed guided by history, a man with enor-
mous admiration for the Founding Fathers, who
spoke of them in such a way that you believed
that, somehow, some way, he really did know
each and every one of them.

Perhaps most importantly, we saw a man
who believed with all his heart that his high
office belonged not to him, but to the people,
and that he but held it in sacred trust. We saw a
man who, because of this belief, in reality was
quite humbled by his great office.
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In him, we saw a man of judgment, one who
had that rare gift that lies at the core of what
was his life’s undertaking, and for which the
highest intelligence quotient is no substitute. A
man who understood the difference between
intellectualism for intellectualism’s sake, on the
one hand, and wisdom on the other. We saw a
man of uncommon common sense — an
intensely practical man, who took pride in his
practicality. One who demanded of himself opin-
ions that could be read and understood by the
people. One who never hesitated to ask, when it
made no sense atall, “Can this really be the law?”

We saw a man with a fierce sense of justice,
aman who, one summer night in London, would
not be restrained from entering and breaking up
astreet brawl when he saw five young thugs beat-
ing a lone other with fists and sticks. It was the

Chief Justice. “It just wasn’t right,” he said.

In him, we saw a man who eschewed labels
and defied categorization. There was no mis-
taking that Warren Burger was independent, that
he was his own man in everything he did.

There was never a doubt as to where the
Chief Justice stood on an issue, from the need to
turn off the lights during the energy
which we were reminded by hand-scr
orders taped to the switch-plates), to the loftiest
constitutional issue.

And, in keeping, we saw a man who simply
declined to mold his own image through the
avenues of media.

We, too, saw a “visionary.” A traditional,
conventional man, but a man who, from his pro-
fessional days in St. Paul, was never comfort-
able doing it “that way” just because “it had

11114
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always been done” “that way.” A man who,
although inspired by history, was never fearful
of challenging even the tried and tested, which
he frequently did with that familiar twinkle in
his eye. He was challenged, and he challenged
others, to do better, in the administration of the
courts, in prison reform, in effective judicial
decision-making. There was nothing as to which
he refused to take a “fresh look.”

He was a man who saw it as his solemn
obligation to tout the virtues of the American
system of law, here and abroad, which, because
he was convinced of those virtues, was easy to
do. If told that he never turned down a request
to discuss his favorite subjects — American law
and the Constitution — I would believe. There
was never a discussion, never a speech, when
our reforms, our progress, our achievements were
not hailed by him and held up as exemplary.

ek e R K

And throughout our years with him, we saw
aman of deep conviction, and the certain strength
that almost always attends such conviction. A
man who had the courage and the character to
stand up for what he believed was right. A man
who, as all here would attest, never failed to speak
his mind for fear of criticism.

And in this unmistakable strength, this
strength of character, we saw, and we sensed, a
steadiness and a balance that reassured us, as it
did the country, that our faith in the institutions
of government, and particularly the judiciary,
was fully justified. And all the while we un-
derstood that under his leadership, the course
of law, and thereby the course of history, was
undergoing a slow but assuredly fundamental
change.

e koK koK

We also had the opportunity to see “the
Chief” just as a person, without the mantle of
office. (ChiefJustices, we forget, are people, too.)
We saw what those who knew him only as a pub-
lic figure never saw. And in many ways, this
was the most special aspect of our service.

We saw a man who was easily understood
— but only if one cared to understand.

We saw not at all a private man in the sense
that was thought, but rather a man who always

loved to be with and around people — visitors
in the halls of the Court, acquaintances from the
Washington establishment, and old friends — a
man who simply treasured the very, very few
hours a week that he did allow himself and his
family.

We saw a man who was supremely conscious
of the magnitude of the responsibilities he had
assumed, and the little time that there was to
fulfill them in the way he had decided they must
be fulfilled, but a man who ultimately was very
much at ease with himself and his office.

We saw a man who, though comfortable with
formality, much preferred informality. A man
whose austere lifestyle never fell prey to official
Washington. A man who, though he spent a life-
time in this capital city, in important respects
never left the quaintness of his earliest Minne-
sota home.

We saw evident in everything he did, those
wonderful, enduring Midwestern values. A man
with a profound sense of right and wrong, he
was. In a time when it seemed that all had
become relative, it simply was never so for him.

We saw a man whose respite was in tending
to what seemed like the tiniest details of internal
court management — details he took the time
to address so that the public could better
understand the Supreme Court and its role in
our democracy. '

We saw the man who, for hours, could
recount story after story from history in such vivid
detail that you would swear you were there.

We saw this man of commanding presence,
who, for reasons we are only now beginning to
understand, seemed never to hold a child or to
speak of an old friend without tears coming to
his eyes.

We also saw, up close, the quiet but sure
love he had for Vera, who was his strength, and
we saw the equally intense fatherly love that he
had for Wade and for Margaret.

We saw the fiery patriotism of a man who
loved his country as much as anyone could.

We saw the wine connoisseur, the chef
(whose bean soup and orange marmalade were
nationally known, at least among his law clerks),
the artist, the sculptor, the naturalist (who
delighted that the same birds that nested in his
holly tree on Rochester Street found their way to
his new home on Wakefield), the antique buff,
the humorist, and the political observer,




We saw much more that, because of his
office, was regrettably hard for others to see.

And as we watched, we caught his conta-
gious enthusiasm for life.

ok o ok

In a word, if only briefly, we who had the
privilege of serving the Chief Justice were able
to see the law — and life — through the eyes

1995 JOURNAL

of an elegant, graceful patriot. And what an
inspirational perspective it was!

He has now passed this life. But is there
any doubt that he lives on through the insti-
tutions he shaped and so very much cherished,
and through the countless lives he touched?
A richer legacy than his none of us could
hope for.

If ever there was a life to be celebrated,
then his.



Canadian Justice:
Celebrating Differences and
Sharing Problems

Claire L’'Heureux-Dubé

Editor’s Note: This is adapted from a speech
given before the American College of Trial
Lawyers at Amelia Island, Florida, on April 8,
1995,

As I flew in from Ottawa, | thought about
how similar our two countries are. In fact, upon
first glance, our two countries may even appear
virtually indistinguishable. We share the North
American continent, with its vast expanses and
magnificent and diverse landscapes that stretch
from the Atlantic to the Pacific. We are both
democracies. We both have responsible
government. We both have a federal judiciary,
and a state or provincial one. We both inherited
the English common law and the French civil
law. We both have Bills of Rights (the Charter
in Canada). And we were both embroiled in a
bitter baseball labor dispute.

Yet, as many a Canadian will remind you,
and as the president of the Canadian Bar
Association told you yesterday, beneath our
similarities lie many differences. For example,
while we are both democracies, we function
differently; while we both have Bills of Rights,
we apply them differently; while we both
inherited the English common law, we developed
it differently; and while we both have a federal
judiciary and a state or provincial one, we choose
judges differently. In fact, upon a close
examination, it becomes clear that our differences
are at least as significant as our similarities.

One such difference, which [ cannot help but
think of today, as | stand before you in the
company of Madame Justice Ginsburg, is the fact
that while Justice Ginsburg and | are both
Supreme Court judges in our respective countries,
we both were nominated through extremely
different processes.

In the United States, nominees for the
Supreme Court undergo extensive public
confirmation hearings and are chosen in the
course of a fairly partisan political process.
Nominations to Canada’s Supreme Court, on the
other hand, are made through a totally different
procedure. Supreme Court judges are nominated
by the Prime Minister of Canada after informal
consultations with the Canadian Bar, individual
lawyers, and judges, as well as with cabinet
members. The process is not entirely secretive,
but is also not fully public. 1 must add that after
witnessing the rigors of your nomination
procedure, | am very happy that 1 was spared
such an ordeal. Perhaps [ would not have been
“apotheosized by the ermine,”' to use the words
of Professor Bernard Schwartz, if 1 had had to
go through the same agonizing procedure your
Supreme Court nominees must endure.

In my comments this morning, however, |
do not intend to discuss the differences between
our two Supreme Courts at length. Rather, 1
want to focus on our two Constitutions, and
particularly our two Bills of Rights. These
documents are at the heart of our two legal and
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political systems. Itis with these documents that
any discussion of the similarities and differences
between our two countries must begin,

1 hope you will forgive me if my topic seems
somewhat sober and serious. The truth of the
matter is that one should stick with one’s strong
points <.~ and [ am much better at speaking about
serious issues than [ am at doing comedy or
lighter fare. In fact, my critics would say that
my serious works are considerably funnier than
my attempts at comedy.

As 1 mentioned a moment ago, [ wish to
compare our two Constitutions, and particularly
our two Bills of Rights. My first observation
about these two documents is that they grew out
of two very different historical contexts. Your
nafion, your Constitution, and your vision of
individual rights and liberties were forged by your
War of Independence and further refined in the
crucible of yet another war, your Civil War,
almost a century later.

- Next to the dramatic backdrop against which
the” building blocks of your nation were forged,
the development of the Canadian Constitution
and the Canadian vision of nationhood and civil

1995 JOURNAL

liberties was a placid affair, In fact, when
compared to the United States, | dare say that
the constitutional ideals that bind my country
grew through evolufion rather than through
revolution. Canada’s independence and
constitutional documents gradually evolved as
Canada slowly progressed from a British colony
to a fully independent nation.

Another intriguing difference between the
American and Canadian traditions relates to our
attitude toward government. Sir William
Bilackstone, the great English legal scholar of
the eighteenth century, once remarked,

That the king can do no wrong, is a
necessary and fundamental principle
of the English Constitution.

This assumption would appear 10 underlic a
certain faith in both the role and the nature of
the state, which Canadians have inherited from
English tradition and law. At the nsk of
generalizing, 1 would note that, historically,
Canadians have tended to view their government
and parliamentary institutions as, on the whole,

The 1982 Canadian Constitution was signed into Jaw in Ottowa by Canadian dignitaries and the Queen of England.
From left to right: Gerald Regan, Minister of Labour; Pierre Elliot Trudeau, Prime Minister; Her Majesty the Queen; Michael
Pitfield, Clerk of the Privy Council; and Michael Kirby. The Charter, Canada’s equivalent to the American Bill of
Rights, was not constitutionalized until 1982, more than a century after confederation.
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worthy of trust. There has never really developed
in Canada the deep-rooted suspicion of
government which led Thomas Jefferson once
to observe that “Government is best which
governs least.” In Canada, we tend to regard
government as part of the solution for many of
our problems, whereas in the United States, it
seems to me that the opposite sentiment is often
more strongly held — namely, that government
is part of the problem, rather than the solution.

These fundamentally different perceptions of
government found expression in our two
Constitutions. Your Bill of Rights came into
force only two years after the drafting of your
Constitution. It set out a series of sacred and
absolute individual rights. The rapid incor-
poration of these rights into your Constitution
demonstrated, I think, a fundamental distrust
of governmental power.

In Canada, by contrast, our Charter was only
constitutionalized in 1982, more than a century
after confederation. Furthermore, compared with
your Bill of Rights, our Charter places less
emphasis on individual rights and more emphasis
on collective interests. The first and most obvious
expression of this difference is the fact that
Section | of the Canadian Charter formally
recognizes that individual rights and collective
interests may, at times, be in dynamic tension
with one another. As such, it makes the
individual rights and freedoms guaranteed in the
Charter “subject . . . to such reasonable limits
prescribed by law as can be demonstrably justified
in a free and democratic society.”

Section | implicitly recognizes that no one
right can be absolute, Moreover, our courts have
developed criteria to facilitate the reconciliation
of conflicting rights as part of a Section |
analysis. The American Bill of Rights does not
include an equivalent to our Section 1. Instead,
the balancing of conflicting rights in the
American context has been accomplished by
the judiciary through the development of a rich,
complex, and sometimes mystifying juris-
prudence that seeks out limits within the rights
themselves.

Another significant difference between our
Charter and your Bill of Rights stems from the
process through which the Charter was added
to our Constitution just over a decade ago. At
that time, as surprising and anomalous as this
might appear, Canada did not have the legal

power to modify its own Constitution without
prior ratification by the British Parliament. An
interesting and difficult question therefore arose:
Given that Canada was a federal state, and given
that the Charter would affect the exercise of
provincial powers, to what extent could the
Canadian government seek British leave to
amend the constitution without the express
agreement of the provinces? This question was
referred to the Supreme Court of Canada in
1981,? and that Court came up with what [ think
you will agree was a uniquely Canadian answer:
As a matter of federal law, the Canadian
government was not obliged to seek provincial
consent; as a matter of constitutional convention,
however, the Canadian government was required
to seek a “substantial degree of provincial
consent” before proceeding further.

As aresult, last-minute negotiations followed
during which the Canadian government sought
to win over the ten provinces. To this end, a
section, which has since been referred to as the
“quintessential Canadian compromise,” was
added to the Charter. Known as the
“notwithstanding clause,” it expressly permits
the federal Parliament or a provincial legislature
to restrict the applicability of certain sections of
the Charter to specific legislation. In particular,
it applies to sections dealing with freedom of
expression, religion, the press, peaceful assembly.
and association, and legal rights associated with
due process and equality. The catch to this
override power, however, is that any legislation
passed in such a manner expires, and must be
passed again, after five years. On my
understanding, there is no similar override
available to the Congress of the United States.
The existence of this section in the Constitution
of Canada is a telling reminder of the tradition
of parliamentary supremacy we inherited from
the British, and a reminder of how our notion of
sovereignty differs from that of the United States,
in that sovereignty resides in Parliament rather
than in the people. Our Constitution, unlike
yours, does not begin with “We the people.”

Another of the more fundamental differences
between the Charter and the Bill of Rights is the
absence of any protection of proprietary interests
under the Charter. In the American Constitution,
property is protected by the Fifth and Fourteenth
Amendments. In Canada, by contrast, a decision
was made to exclude property rights from the
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Charter. As a result, the Charter does not
explicitly encompass corporate-commercial
economic rights. I must add, however, that the
Supreme Court of Canada has not yet fully dealt
with the issue of economic rights, particularly
in the context of equality rights, poverty rights,
social security rights, and other economic rights
“fundamental to human life or survival.”™”
What is perhaps most distinctive about the
Canadian Charter — and most indicative of our
willingness to balance individual rights against
collective interests — is its emphasis on the rights
of minorities and on the rights of members of
reasonably definable groups. It reflects a vision
of individual dignity that may flow as much from
one’s own value as a human being as from one’s
gender or one’s membership in a racial, cultural,
ethnic, or religious group. 1 would suggest that
this vision differs from that of the American
Constitution, where rights are approached from
a more libertarian and absolute perspective. The
vision flowing from your Constitution is of a
nation made up of a collection of individuals, all
drawing their rights from their membership in
that nation. These two visions find expression
in our popular images of ourselves: Canada is
often referred to as a “cultural mosaic,” whereas
the United States is labeled a “melting pot.”
Perhaps the best illustration of this vision in
Canada’s Constitution can be found in Section
27 of the Charter, which requires that the Charter
be interpreted “in a manner consistent with the
preservation and enhancement of the
multicultural heritage of Canadians.” Although
this section has not yet figured prominently in
our jurisprudence, it did play a role ju an
important decision of the Supreme Court
upholding the constitutionality of a criminal law
against hate literature.” While freedom of
expression is as sacrosanct a value to our
democracy as it is to yours, we could not go quite
so far as your Court in defining the legitimate
limits to that speech. The “clear and present
danger” doctrine that has evolved in the United
States, which essentially precludes regulation of
any type of expression unless it is “directed to
inciting or producing imminent lawless action
and is likely to incite or produce such action,”
was too high a threshold for us, given the explicit
recognition in our Charter of the values of
multiculturalism and substantive equality of
individuals. For Canada, willful promotion of
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hatred that denigrates others and offends human
dignity is as much worthy of criminal sanction
as is physical violence or any other lawless action.

On that note, I would now like to address
more directly the profound differences in our
constitutional approaches to equality rights, for
it is through this prism that our countries’
differing visions become more apparent. In the
United States, equality is guaranteed under the
Fifth and Fourteenth Amendments. The relevant
portion of the Fourteenth Amendment rcads, as
you very well know, “No State shall . ., deny to
any person within its jurisdiction the equal
protection of the laws.”

The equality provisions in our Charter are
somewhat more expansive. Section 15 reads:

Every individual is equal before and
under the law and has the right to the
equal protection and equal benefit of
the law without discrimination and, in
particular, without discrimination
based on race, national or ethnic
origin, colour, religion, sex, age or
mental or physical disability.

The first interesting difference between the
treatment of equality in our two Constitutions is
that, unlike the United States, in Canada that
right is only available to physical persons, not
corporations.

With respect to individuals, however, the
right to equality in Canada is broader than in
the United States. To begin with, the American
Equal Protection Clause promises only “equal
protection” of the law, whereas the Canadian
Charter guarantees both equal protection and
equal benefit of the law. Thus, in Canada,
equality is both. a negative and a positive right.
In other words, individuals are not only equally
entitled to be protected against discriminatory
restrictions, but are also equally entitled not to
be denied benefits in a discriminatory manner.

In the United States, distinctions based on
race are very strictly scrutinized, whereas
distinctions made on the basis of sex are
evaluated against a less stringent standard. In
Canada, by contrast, this is not the case.
Discrimination is discrimination, regardless of
the basis upon which it is done.

At the heart of our differences, however, is
the means by which we define equality itself. In
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the United States, equality is regarded as
“sameness of treatment,” whereas in Canada,
equality is evaluated more from the standpoint
of “sameness of result.” The difference between
our two approaches is particularly pronounced
with respect to affirmative action programs. The
constitutional validity of affirmative action
programs has been the subject of considerable
debate in your country. Some Justices of your
Supreme Court have expressed general
opposition to such programs on the basis that
they violate the “sameness of treatment”
principle.® Other members

women does not discriminate against women.*
In Canada, by contrast, discriminatory effects
are scrutinized just as carefully as dis-
criminatory purposes. We have concluded that
discrimination based upon pregnancy is sex
discrimination and, going one step further, that

sexual harassment is sex discrimination.
Through this brief survey, [ hope I have
demonstrated some of the many differences in
tradition, approach, and interpretation that
underlie our two constitutional documents, and
in fact, our two societies. While Canada and
the United States do indeed

of your Supreme Court
have rejected this approach,
arguing that a ban on class-
based remedies for the
disadvantaged ignores
hundreds of years of class-
based discrimination and
permits the Equal Protection
Clause to indirectly per-
petuate racial inequality
rather than alleviate it.” In
Canada, however, this debate
was resolved within the
Charter itself, which pro-
vides in Section 15(2) that
the guarantee of equality

. . .does not preclude any law,
program or activity that has as its
object the amelioration of conditions
of disadvantaged individuals or
groups, including those that are
disadvantaged because of race,
national or ethnic origin, colour,
religion, sex, age, or mental or
physical disability.

1t is revealing of the differences between our
respective countries that this issue, so hotly
debated in America, was not one of the more
controversial sections of our Charter.

Another very fundamental difference in our
approach to equality is that, as I understand it,
in the United States, the Equal Protection Clause
is violated only by statutes which discriminate
on their face, or where an intention to
discriminate can be demonstrated. Thus, your
Supreme Court has held that an enactment that
happens to discriminate against pregnant

“In Canada, by contrast,
discriminatory effects are
scrutinized just as care-
fully as discriminatory
purposes. We have con-
cluded that discrimination
based on pregnancy is sex
discrimination and, going
one step further, that
sexual harassment is sex
discrimination.”

have much in common, we
also differ in many ways.
However, 1 see the dif-
ferences between us as our
strength rather than our
weakness, for they give us
both the opportunity to
learn from one another, and
thus help our two friendly
countries along the path of
continued self-improve-
ment.

I cannot end this
address without mention-
ing a serious problem of
particular interest to us, as
lawyers, namely the tar-
nished state of the legal profession’s image. In
a recent article in Canadian Lawyer, it was
noted that “lawyers are probably the most
unloved of all professionals and are commonly
characterized as smooth-talking, greedy,
immoral bloodsuckers.™

To fully appreciate the low esteem in which
lawyers are held by the general public, one need
only look to the movies, as my colleague Justice
Rosalie Abella of the Ontario Court of Appeal
pointed out in a recent speech to the Canadian
Bar Association.'” For instance, in the hugely
successful movie Jurassic Park, the first person
to be killed by the rampaging dinosaurs is the
movie’s only lawyer. He is killed when a giant
Tyrannosaurus Rex breaks through the roof of a
bathroom and devours him, head first. The
audience’s response — laughter, cheering, and
applause.

Clearly, when the general public views us as
bloodsuckers who deserve to be eaten by
dinosaurs, it is time to acknowledge that our
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profession faces a serious image crisis. Couple
this with a judicial system that is seen by many
litigants as slow, inefficient, and expensive, and
it becomes clear that we must act quickly and
decisively to improve both our justice system
and our profession’s image. That your college
is very aware of these problems is illustrated by
the fact that previous speakers, such as
Ambassador Sol Linowitz and the president of
the Canadian Bar Association, Tom Heintzman,
have spoken about them, as well as by the fact
that a workshop was devoted to the subject.

I have no magical solutions for these
problems. I merely want to note that the image
of lawyers and the quality and accessibility of
the justice system are problems being faced in
both our countries. They are problems on which
we can and should work together to develop new
and innovative solutions to our mutual benefit.
While, as I noted previously, our two countries
are different in many ways, we nonetheless share
common problems and can learn from each other
in our attempts to solve them. In this respect, |
am confident that with organizations such as the
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American College of Trial Lawyers involved in
the struggle, we will be able to overcome, both
in Canada and the United States, the problems
facing our noble profession.
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Gladly Wolde He Teche:
Students, Canon,
and Supreme Court History

‘William M. Wiecek

From senior high school through graduate
and professional school, anyone who would
teach the history of the Supreme Court faces a
cascade of challenges. All teaching is a media-
tion between three things: teacher, subject mat-
ter, and student. Assuming that the teacher is
capable and well prepared, difficulties arise with
the students and the subject matter. Where the
subject is the history of the Supreme Court, prob-
lems abound in both areas.

Let’s begin with the students, who, in today’s
college classroom, are mostly young adults,
native English-speakers who have spent their
entire lives immersed in the American culture of
the past two decades. Already, we have identi-
fied part of the problem.

College history teachers voice a universal la-
ment today: their students are ahistorical. They
know little about history, and care less. Sam
Cooke spoke for them in his much-recorded hit
“Wonderful World™

Don’t know much about history,

Don't know much biology,

Don't know much about science books,
Don't know much about the French | took
Don't know much about the middle ages
| looked at the pictures and | turned the
pages

Don’t know nothin’ bout no rise and fall
Don't know nothin’ bout nothin’ at all.’

This characteristic historical ignorance is
irrespective of gender, race, ethnicity, geographic
origin, and socioeconomic class. Our colleagues
in other fields nag us: “Why don’t my students
know any history?”

There are actually several sensible answers to
that question. One is that “History,” as a discrete
subject, has disappeared from the secondary-
school curriculum. Our students don’t know any
history because they aren’t taught any  before.
they come to college. Instead, they are “‘ex-
posed” to history in courses labeled “Social
Studies,” where the history content has to com-
pete for the students’ attention and time with
everything else in that intellectual goulash. His-
tory is not taught systematically.

A second problem is that it is often not taught
well, either. Every college history teacher faces
the frustration of having students who have been
“turned off” by history because their original in-
troduction to the subject consisted of memoriz-
ing dates. When we encounter them, these
undergraduates are history averse. No one
comes away from the subject with any positive
attitudes toward it after such an experience, so
we first have to repair damage done in the past
by inept teaching before we can hope to open
their minds to history. Our students are also
notoriously deficient in languages other than En-
glish, ancient or modern, which further shrinks
their cultural horizons.

A third problem with the students, which is
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really an opportunity in disguise, is that their
learning skills differ from ours. By the time they
arrive at college, students have already spent
twenty hours a week watching TV, perhaps
15,000 hours of their life (1), plus some unknown
additional number of hours playing video games
such as Nintendo. Even the high school library
has mutated into the “media center.”” So teach-
ers complain that their students are illiterate.
That charge is unfair to the educational attain-
ments of today’s students. The illiteracy com-
plaint is especially pernicious when it serves as
the launchpad for a tirade about the disintegra-
tion of the canon. (More on that later.)

Many people assume that today’s students
have not spent as much time reading, relative to
other learning activities, compared to previous
generations. I do notknow of any empirical stud-
ies that support this assumption. Grant it for sake
of argument, though. The comparison itself is
almost meaningless. All it tells us is that the
earlier generations did not have multimedia
learning opportunities.

Today’s students compensate for whatever
deficiencies they may have in reading by other
abilities, not recognized or valued by those of us
of earlier generations simply because we don’t
possess those abilities ourselves. In place of the
relatively slow and totally linear process of
acquiring information by reading, our students
acquire information and sensations visually,
graphically, fast, and hot. Their media include
MTYV, with its dazzling, colorful, suggestive
imagery reinforced by sound, and now, multime-
dia home computers running interactive software
or CDD-ROMs.

1 do not claim that an hour of couch-potato
time in front of the boob tube is the equivalent of
an hour spent reading Moby Bick. 1 merely
make two points: 1) the technology of acquiring
information and of learning has changed greatly
in the last thirty years; and 2) that change is not
as apparent to older persons, and thus not
appreciated by them or exploited by them when
they are teachers.

Teaching is partly science, (educational psy-
chology) but mostly art. The art of teaching con-
sists of an intuitive, almost-magical ability to
engage students’ minds where they, not we, are.
The goal of our teaching is to enable them to
teach themselves when they have left us. A good
teacher approaches the challenge of teaching
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history by reimagining the subject as it would be
viewed from the cultural position of the student.
One of the most difficult accomplishments in
teaching is to imagine vourself back into the state
of ignorance of vour students. Only from there
can you figure out how best to reach them. The
ancient Greek figure of the pedagogue, the slave
who accompanied schoolboys, carrying their
books for them, is a useful trope here. The
teacher walks alongside the students, at their
pace, striving to understand where they are, and
then to lead them along the path of learning.

So much for the challenge presented by the
students. Next, the subject matter. The history
of the Supreme Court poses a double difficuity.
The first derives from the institution itself, the
second from its sources,

The Court itself is a forbidding institution to
a layperson, swathed in secular ritual. Its dra-
maturgy has been designed to be literally awe-
inspiring (as it should be). The Court does its
work in a temple, which Washington tourists
enter by ascending long marble steps flanked by
outsized mythological figures, while craning
their necks up at a classical frieze that proclaims
“Equal Justice Under Law.”

When the Justices do their public work, they
appear dramatically from behind parted draper-
ies, wearing black robes, reminiscent of a pro-
cessional of Benedictine monks going to vespers.
Recently the Chief Justice and Justice O’Connor
have taken to wearing black skull caps as well,
confusing the religious comparison (monks in
yarmulkes?). The Chief has added a little color
to his robes with gold slashes on the sleeves,
inspired by the costume of the Lord Chancellor
in a local production of felanthe. This innova-
tion was greeted with friendly, if not rave, fash-
ion reviews. [t provides a welcome light touch
not seen before in that office, somewhat offset-
ting the ponderous gravitas of the scene. The
Justices are seated in armchairs large enough to
be thrones, arrayed on a well-appointed dais that
looks like a cross between an altar and a stage set.

The primary sources for the Court’s history,
its opinions, are even more forbidding to the
young reader. They are among the most diffi-
cult of documentary sources for a nonhistorian
to read, understand, and interpret. The opin-
ions are filled with jargon, some of it in one or
the other of two dead languages. Their conven-
tions of citation are recondite to the point of
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obscurity. Opinions are often long, and some-
times poorly written. Judicial prose, especially
in pre-World War [ opinions, seems antique to
the modern reader. To historians, the opinions of
Marshall and Story may be lucid, Holmes’ epi-
grammatic, Brandeis’ inspiring, Cardozo’s po-
etic, but that is only because we spend our lives
reading historical documents. The nineteenth-
century prose conventions, the long, elegant
sentences of Story, the obscure, prolix writing of
Chief Justice Edward D. White are all daunting
barriers between the student and the subject mat-
ter:

Assuming, though, that students can be
induced to read the opinions in excerpted form,
the teacher then confronts the major substantive
challenge: which topics and primary sources
should be taught? [nother words: is there a canon
in the teaching of the Court’s history? [fthere is,
what is its content? Turning the basic question
around, it would be unthinkable to assume that
there is no canon at all, that our students need not
know anything about the history of the Court, or
that there are no criteria to determine what is to
be selected out of the great mass of the Court’s
history to convey to college students,

[ believe that all of us have ideas about the
canon and what it includes. We assume that
young people coming along ought to know
something about some essential core of the

history of the Supreme Court, and we are
disturbed when they don’t. Further, we assume,
reasonably enough, that it is the responsibility
of teachers in undergraduate courses in
constitutional history or public law (as taught in
political science departments) to inculcate, or at
least introduce, that canon. We may have
different expectations for students who will
simply take their places as citizens, as opposed
to those who will go on to become lawyers or
political leaders, with higher expectations for the
latter.

That question of the canon as an aspect of
pedagogy must be posed in terms of the time
available to cover the subject. For purposes of
this discussion, assume a two-semester course
for a total of six hours’ credit, each semester
having approximately forty-five classroom hours.
At the threshold of curriculum planning, the
teacher faces a preliminary and dichotomous
choice. Do you strive for comprehensive coverage
of the subject, at the risk of superficiality? Or do
you pursue in-depth analysis of selected issues,
sacrificing complete coverage? Neither option
1s “right” or better than the other. They serve
different values and different intellectual/
emotional aptitudes.

Teachers do not agree on the contents of the
canon, or whether the attempt to define one is
useful, damaging, a diversion from more

Professor Wiecek employs
the latest technology in his
classes on law and
government at Syracuse
University. Here he uses a
projected computer screen
to teach a course called
Race and Law. Onto the
screen he projects an
“electronic casebook,”
which consists mainly of
excerpts of Supreme Court
decisions he has down-
loaded for the benefit of
his students. Professor
Wiecek believes that
interactive technology
makes learning a less
passive experience.
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worthwhile intellectual pursuits, or something
else. Nevertheless, 1 offer here my own view of
what the canon should contain. [ believe that
educated Americans ought to know something
about it, partly to fulfill the responsibilities of
citizenship {or what | think of as “constitutional
literacy™), and partly simply as part of their
liberal education?

The canon should include more than
Supreme Court opinions. Today’s legal and con-
stitutional historians believe that a vice of earli-
er legal history was its acontextuality. Those
who went before us, especially those who were
lawyers with littie historical training, presented
legal developments doctrinally and in a conceptu-
al vacuum, having no relationship to the
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accessible. Americans have a natural tendency
to regard Whig/parliamentary/Lockean beliefs as
the “right” or correct vision, which is all the more
reason to present competing positions fully and
fairly. The dangers of Whig historiography in
this context are magnified by the gap that would
exist in students” historical understanding if they
knew nothing about the beliefs of the absolutists
and the radicals. In the colonial era, the workings
of the imperial constitution deserve attention,
while institutional developments in the colonies
provide a valuable introduction to the American
Revolution. The origins of slavery and racism
constitute one of the most important subjects of
the era.

The large corpus of John P Reid’s studies’
on the Revolution dem-

economic, social, politi-
cal, and cultural circum-
stances from which they
emerged. Lawvers’ legal
and constitutional his-
tory continues to repli-
cate this fault today.”
The current cohort of le-
gal historians is working
to restore context to legal
history, retaining a pri-
mary focus on purely
legal materials but add-
ing to it the nonlegal
background out of which
legal doctrine emerged
and back into which its
influence has flowed,
Some of us may overdo
this emphasis on nonlegal context, but time
enough to correct the pendulum swing when it
becomes excessive, which it scarcely has done
so far. .

Students should know something of the
English foundation of our constitutional order
and its interplay with our indigenous
constitutional development before the American
Revolution. The first segment of the course
should begin with Magna Carta and later
implementing legislation, but should emphasize
the constitutional struggles of the seventeenth
century, which were the most important matrix
of English experience for American con-
stitutional thought. The absolutist, Whig, and
radical positions deserve equal attention,
particularly since the primary sources are readily

parison.”

“In the constitutional era, we
should pay more attention
than is usually allotted to the
state constitutions, which were
our original constitutive doc-
uments and the matrix of our
national Constitution. Virgin-
ia’s of 1776 and Massachusetts’
of 1780 are the richest in con-
cepts, while Pennsylvania’s of
1780 provides a radical com-

onstrate the importance
and richness of con-
stitutional issues for
the Court’s history. His
work reinforces the
tradition revived by
Bernard Bailyn and
Gordon Wood a gener-
ation ago.® It corrects
the old Progressive
indifference to legal
and ideological issues,
but without rendering
their interpretive in-
sights obsolete. The
Revolution was legalis-
tic, conservative, and
yet intensely radical, in
both its theory and its practice. There is no more
radical idea in political theory than that the
people are capable of ruling themselves, and that
those who wield political power are their ser-
vants. The Declaration of Independence
demands heavy emphasis, but the teacher
should give some attention to its bill-of-indict-
ment provisions as well as its opening
paragraphs.

In the constitutional era, we should pay more
attention than is usually allotted to the state con-
stitutions, which were our original constitutive
documents and the matrix of our national Con-
stitution. Virginia’s of 1776 and Massachusetts’
of 1780 are the richest in concepts, while Penn-
sylvania’s of 1780 provides a radical compari-
son. The Articles of Confederation are useful
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principally as an introduction and foil to the
Constitution of 1787, but time spent on the
expressly clause of Article Il is a good invest-
ment, particularly in light of today’s Tenth
Amendment revival.

For the Constitution itself, some attention to
the politics and dynamics of the Philadelphia
Convention is necessary, but the principal focus
ought to be the Federalist papers. Antifederalist
writings are much in vogue now, apparently not
so much for their contemporary role as a
negative alternative to the Federalist position
as for what many consider their relevance to
enduring problems of federalism and personal
liberty. This interpretation has been greatly
influenced by Herbert Storing’s essay and
collection,” and seems to have a deep ideo-
logical spin, appealing to conservatives today
who find affinities in Antifederalists’
anxieties.

Once into the Federalist era, a constitutional
history course ought to pay some attention to the
policy initiatives of Alexander Hamilton and the
competing ideologies of Thomas Jefferson and
James Madison. For example, the Farewell
Address is a compendium of conservative
republican ideology, while Jefferson’s First
Inaugural offers an enduring, alternative vision
for American society.

After 1790, the question of canon refocuses
itself into what cases are essential for the
educated American to know about, understand,
and have thought about. 1 propose the
following list. | assume that the relevance of
each case and the rationale for its inclusion
will be obvious to any reader of this Journal.
The significant question to be addressed is
therefore the packaging of the lot. Hence, I
will keep comments on the individual cases to
a minimum.

The early Court
Calder v. Bull (Corwin’s “The Basic Doctrine
of American Constitutional Law™)

The Marshall Court
Marbury v. Madison
Fletcher v. Peck
McCulloch v. Maryland
Gibbons v. Ogden
Barron v. Baltimore

A rough parallelism simplifies the teaching
of antebellum constitutional history. Just as a
teacher might first explore Federalist/
Jeffersonian political theory and then Marshall
Court cases, so he or she might then do
Jacksonian/Whig ideological conflict, followed
by attention to the cases of the Taney Court. But
ideological and policy differences that separated
Democrats and Whigs are less significant than a
deeper underlying divergence of constitutional
vision that was sectional rather than partisan,
which became intensified when entangled in the
complications of the fatal struggle over slavery.
The antinomy was between a Jeffersonian states-
power vision of the American constitutional
order, grounded in the Tenth Amendment, and
the nationalist vision of Hamilton, Marshall, and
Daniel Webster, grounded in the Supremacy
Clause of Article VI. The Jeffersonian view,
articulated definitively in the Virginia and
Kentucky Resolutions and Madison’s Report
of 1800, was the authentic original exposition
of the Constitution, embraced by a majority
of Americans into the 1830s. Marshall’s
nationalist vision, so natural to us in the late
twentieth century, was an innovative challenge.
The climax of confrontation between the two
views occurred in the Webster-Hayne debates of
1830. Compared with this conflict, Jacksonian-
Whig disagreements over political economy, as
well as most of the Taney Court cases, recede
into lesser significance.

The Taney Court
Charles River Bridge Case
Swift v. Tyson
Luther v. Borden
Genesee Chief v. Fitzhugh
Prigg v. Pennsylvania
Dred Scott v. Sandford
Ableman v. Booth

Secession and the war present both
challenges and opportunities for the teacher.
[t has always surprised me that most teachers
and scholars dismiss the theories that underlie
secession with contempt. That doubtless
reflects the constitutional experience of the last
generation, which saw those ideas exhumed in
the 1950s for dishonorable ends, resistance to
desegregation. Yet if Antifederalist thought
has enduring significance for us, surely
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interposition, nullification, and the state-
centered constitutionalism of the Virginia and
Kentucky Resolutions remain equally relevant.

Reconstruction
Texas v. White
Staughterhouse (majority only)
Civil Rights Cases
Plessy v. Ferguson

Reconstruction re-created the Constitution,
providing the postbellum nation with a new
constitutional order, resembling in broad
outline the old one in such things as separation
of powers, but creating a new configuration
of liberty and power in matters of federalism
and individual rights. The Reconstruction
Amendments were, functionally, a new
Constitution, and the reactionary efforts of
those like Raoul Berger to repress the genie
back into the bottle have evolved from fatuity
to pathos.® Reconstruction is a difficult
constitutional challenge because the teacher
must convey the equal importance of two great
and inseparable themes, each of which needs
exclusive attention in its own right if it is to
be done adeqguately: federalism on the one
hand, and on the other, individual freedom,
rights, and immunities, with particular
reference to the status of the freedpeople.
Slaughterhouse is central here, but it is
difficult to do justice to both great themes
simultaneously — and, to complicate the
challenge even more, to use the dissents in the
case as the segue into the next major topic,
substantive due process.

The Laissez-Faire and
Progressive Eras
Staughterhouse (again)
Munn v. fllinois
US v E. C. Knight
fn re Debs
The Income Tax Cases
Allgeyer v. Loussiana
Oleo and Lotrery Cases
Lochner v. New York
Adair v. U.S.
Mudler v. Oregon
Loewe v. Lawlor
Standard Oif v. U.S.
Coppage v. Kansas
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The Child Labor Cases

(Hammer and Bailey}
Adkins v. Childrens Hospital
Fome Building and Loan Assn. v. Blaisdell
US. v Butler
Ashwander v. TVA {Brandeis concurrence)
Carter v. Carter Coal Co.
Morehead v. New York ex rel. Tipaldo
Carolene Products footnote

Historiographically, a conflict has emerged
between a Progressive/neo-Progressive/liberal
interpretation of these cases and revisionist views
that have emerged in the past twenty years.
While this interpretive controversy is inferesting
to historians, especially those of us who have
participated on one side or the other of the
debate, our time is not well spent in belaboring
it with undergraduates, who couldn’t care less,
even if we succeed in making the issues of the
debate clear.

First Amendment
Schenck v. U.S.
Abrams v. U.S,
Gitlow v. New York
Whitrey v. California

{Brandeis concurrence)

Chaplinsky v. New Hampshire
Brandenburg v. Ohio
Miller v. California
Lemon v. Kurtzman

The First World War era introduced the First
Amendment into the constitutional arena. Here
the issue becomes not so much which cases w0
include as how to package them: do you intro-
duce the First Amendment with Schenck and carry
it forward to Whitney or all the way up to
Brandenburg? These questions illustrate the
overweening problem with teaching twentieth-
century constitutional history: the integrity of
chronology can be respected only by chopping
the subject up into eras, unless the teacher
organizes the entire semester topically, so as to
do three or four separate minicourses, such as
economic regulation and federalism, First
Amendment, civil rights, and presidential power.
That might be an approach favored by political
scientists teaching public law, while historians
prefer to follow a more disciplined
chronological approach.
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The Modern Era
Brown v. Board of Education
Griswold v. Connecticut
— including Harlan’s dissent in Poe v Ullman
Roe v. Wade and Planned Parenthood of
Southeastern Pennsylvania v. Casey

The constitutional revolution of 1937 and
Carolene Products ushered in the modern era,
which for most teachers falls about halfway
through the second semester. Then the great
challenge becomes what to include of the post-
World War II issues. Here, in my experience,
the possibility of a canon breaks down altogether.
The recent past is too rich, too dense, too
important to be surveyed even at a high level of
generality.

The foregoing thumbnail sketch doubtless
reflects the perspective of an historian of the early
period. It must seem radically incomplete, if not
distorted, to historians with a more recent
orientation. After 1938, the canon degenerates
for me into identifying topics, not cases. [ have
found myself frustrated by the ever-present,
nagging sense of “If today 1s Tuesday, this must
be Belgium” approach to surveying the modern
era. This results in two weeks for civil rights,
another two for modern civil liberties, including
the rights of persons accused of crimes, some time
for presidential power, modern federalism issues,
and so on. To the students, it must seem a blur.
Since most of them come into class with strongly
held assumptions that relevance increases as we
approach the present, this must be doubly
frustrating to them. 1simply do not know how to
deal with this problem — [ usually avoid it by
ending the course around 1960 — and 1 would
be interested in learning about how others deal
with it.

[n addition to the cases, | believe that students
should be introduced to the problems of
constitutional interpretation, including the
problem of the Framers” intent. This necessarily
requires reliance on secondary sources, such as
Robert Bork’s The Tempting of America.

Knowledge of the canonical cases, whichever
they might be, 1s insufficient for a liberal,
humane education. When I taught constitutional
history courses to undergraduates, 1 hoped to
leave them with two additional intellectual
changes. First, they should have become more
self-aware of their own values. 1 do not believe
that post-secondary teachers can inculcate
substantive values. Years of teaching religious
education courses to grade-school children,
followed by a year of running the program, left
me convinced that children’s value systems are
substantially in place by the time they reach the
age of six. After that, only a life-altering
personal crisis of some sort can modify their
values. At most, formal education can only
reinforce values already in place. So 1 think it
1s futile for a college teacher to hope to instill
values, or change those already there.

What we can hope for, however, is to make
our students conscious of their values, more
adept at articulating them, and more willing to
consider challenges to them. We might also
hope to instill in them an attitude of respect for
the differing values and opinions of others,

My second substantive goal is to leave in the
students a desire to know more about our
constitutional past, together with the knowledge
of resources to which they can turn to teach
themselves when they have left the class-
room.

Permit me to conclude on a personal note. 1
have been teaching about the history of the
Supreme Court in one way or another for thirty
years. The subject is so rich, so fascinating, that
you can spend a professional lifetime in it
and never exhaust it. Even without recent
technological innovations, a life spent in the
history of the Court is constantly self-renewing.
There is a lot of truth to the sentimental adage,
“A teacher is but a student grown old.” Like
Chaucer’s clerke, it can be said of us blessed
with the opportunity of teaching about the
Supreme Court, “gladly wolde he lerne, and
gladly teche.”
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Divided Loyalties:
Justice William Johnson
and the Rise of Disunion

in South Carolina, 1822-1834

Timothy S. Huebner

My reputation is the property of the United States.
It is in safe hands and defies scrutiny.

But | wish to live in harmony with those around me.
The smiles of my fellow citizens are dear to me.

In 1822, Justice William Johnson of the
Supreme Court of the United States became
embroiled in a heated controversy with many of
the residents of his hometown of Charleston,
South Carolina. Stung by the fear ofa slave con-
spiracy, political leaders in the city and through-
out the lowcountry region had acted swiftly to
apprehend the alleged rebels and their leader, a
mulatto named Denmark Vesey. In the midst of
the crisis, Johnson urged caution in a letter to a
Charleston newspaper and warned against allow-
ing “popular demand for a victim™ to undermine
the lawful administration of justice. Local lead-
ers defensively reacted to Johnson’s admonitions,
and a war of words resulted that severely dam-
aged the Justice’s relationship with many of the
residents of both Charleston and the state as a
whole.'

The strife surrounding Johnsons comments
about the Vesey conspiracy was merely the first
of a series of disputes between the Justice and
South Carolina’s extremist political leadership.
Over the course of the next decade, until his death
in 1834, Johnson repeatedly antagonized South
Carolinians with his relatively moderate views

William Johnson, 1822

on slavery, his unswerving devotion to national-
istic principles, and his firm opposition to the
doctrine of nullification. Johnson’s myriad
troubles sprang from tensions inherent in ser-
vice on the nationalistic Marshall Court and citi-
zenship in the progressively disunionist state of
South Carolina. The experience of Johnson
demonstrates that the constitutional component
of sectionalism was not confined to abstract doctri-
nal debates over the Marshall Court’s decisions,
but that it also shaped the daily experiences of
antebellum federal judges who often grappled
with competing allegiances to state and nation.’

Born in Charleston in 1771, the son of black-
smith William Johnson, Sr., and Sarah Nightin-
gale, Johnson had strong ties to his place of birth.
After graduating in 1790 with highest honors
from Princeton, Johnson returned to his home-
town, where he entered the law office of Charles
Cotesworth Pinckney, a leading figure in
Charleston society.” After establishing a law
practice in Charleston, Johnson quickly made a
name for himself. In 1794, the South Carolina
Society, an organization of elite Charlestonians
who supported philanthropic causes, admitted




20

him to membership; later that year he married
Sarah Bennett, the daughter of a prominent
architect. In October 1794, Johnson entered the
state house of representatives, rising to the posi-
tion of house speaker, and his fellow lawmakers
appointed him judge of the state court of com-
mon pleas in December 1799.* During his early
career, Johnson had thus risen rapidly within the
ranks of Charleston society and had established
lasting social and political connections in his
home state.

At the same time that Johnson developed
these ties to South Carolina, he grew in his
devotion to the nation. His father, along with
Christopher Gadsden, had led a group of artisans
and mechanics who figured prominently in
the American Revolution in Charleston, and the
elder Johnson’s political activities made a last-
ing impression on his son.’® As a young man,
Johnson developed a deep reverence for the cause
of national independence and an intense respect
for the heroes of the war. Later in his career, he
fréquently referred to the struggle for indepen-
dence in his speeches, writings, and judicial opin-
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ions, and, like so many of the revolutionary gen-
eration, often used the war against Great Britain
as a reference point in articulating his political
and constitutional views.* Johnson also showed
an unusually keen interest in the war by devot-
ing years to writing a biography of General
Nathanael Greene, one of the heroes of the south-
ern theater, Johnson greatly admired the men of
action in the Revolution — leaders like his
father, Gadsden, and Greene -~ and cherished
the revolutionary ideal of national unity” In
Johnson’s view, more than just an example of
historical heroism, the struggle for independence
was a crucial historical event to which future gen-
erations of Americans could look for guidance
and inspiration. The voung South Carolina

judge, in other words, became an ardent

nationalist.

Throughout most of his career, Johnson’s
loyalties to both his state and the nation were
completely compatible. In the nationalistic
environment of the post-revolutionary period and
the Era of Good Feelings that followed, the spir-
ited debates about the proper role of the national

Ships docking in the port of Charleston were supposed to comply with the Negro Seaman Act, a law passed by South
Carolina in 1822 to discourage the spread of slave rebeliions. It required free blacks to be imprisoned during their
vessel’s stay in port; if a captain failed to pay for a black’s incarceration or to redeem him on departure, the seaman
would be sold by the state as a slave. Charleston harbor is depicted above in the 1830s in a highly romanticized view.
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government did not manifest themselves in stark,
sectional terms. As many historians have shown,
the Jeffersonian Republicans, suspicious of
national power, were by no means a sectional
political party, and Southern slaveholders desir-
ous of protecting the peculiar institution did not
begin to articulate the constitutional theory of
state rights in defense of slavery until the Mis-
souri Crisis of 1820. In other words, Southern-
ers had not yet formulated the potent mix of pro-
slavery ideology and states’ rights constitutional
theory that combined in 1861 to bring about dis-
union.® When Thomas Jefferson appointed
Johnson to replace the retiring Justice Alfred
Moore on the Supreme Court in 1804, the Presi-
dent recruited the young South Carolina judge
because contemporaries described him as “an
excellent lawyer, prompt, eloquent, of irreproach-
able character,” with “republican connections”
and “good nerves in his political principles.”
Over the next several years, even though
Johnson’s concurrences with Marshall’s nation-
alistic rulings in cases like Martin v. Hunter's
Lessee (1816) and McCulloch v. Maryland
(1819) proved a source of irritation to Jefferson,
they did not affect the Justice’s relationship with
South Carolina,'

Johnson’s harmonious association with his
home state, however, was forever altered by the
controversy surrounding the Vesey plot. On
June 16, 1822, the Charleston public first learned
of the slave plot. Armed guards surrounded the
city, and the police who appeared along
Charleston’s streets arrested ten slaves for tak-
ing part in the cabal. The following day, with
emotions running high and details of the con-
spiracy not yet clear, Johnson penned a letter to
the Charleston Courier in which he described a
similar incident that had occurred in the area
around Augusta, Georgia. In an equally fright-
ening climate created by rumors of a slave
uprising, Johnson related, a freeholders’ court
there had hastily hanged a slave for allegedly
blowing a horn. “Although no evidence was
given whatever as to a motive for sounding the
horn, and the horn was actually found covered
and even filled with cobwebs,” Johnson wrote,
“they condemned that man to die the next day!”
“Popular demand for a victim” was so great, ac-
cording to Johnson, “that it is not certain a par-
don could have saved him.” Johnson’s implied
warning against rushing to judge the current

conspirators appeared in print on June 21, 1822,
as an unsigned letter to the editor. From that
day forward, Johnson’s relationship with his
home state would never again be the same."!

By the time the anecdote was published, a
five-member court of freeholders had already
begun to examine evidence surrounding the con-
spiracy, and on the day the letter appeared,
authorities arrested Vesey. Thus coinciding with
the first stages of the investigation, Johnson’s
message provoked a firestorm of controversy. On
the day of its publication, two members of the
freeholders court marched to the Courier to
demand the name of the letter’s author, and
Johnson, when informed of the request and while
still unaware of the magnitude of the controversy
that was brewing, admitted that he was the
writer.' Meanwhile, on June 22, the day after
the letter appeared, the Intendant of Charleston,
James Hamilton, issued a quick rebuttal in the
Charleston Southern Patriot to what he described
as the “unjust libel . . . insinuated against his fel-
low citizens,” although Hamilton, when he
learned the identity of the letter’s author, imme-
diately apologized to his friend Johnson."

While Johnson had little difficulty easing the
concerns of Hamilton, placating the members of
the freeholders court proved nearly impossible.
On June 24, Johnson sent a letter in reply to
Hamilton’s to the Patriot, but the newspaper’s edi-
tor promptly returned the letter and advised
against its publication. “The agitation of the
public mind is likely to be prolonged, not qui-
eted by a controversy in the public prints,” the
editor informed Johnson. Satisfied, Johnson
withdrew the letter and hoped for an end to the
controversy. Later that day, however, he received
a message from the members of the court, who
assailed his original letter to the Courier. They
described Johnson’s story as “calculated to pro-
duce. not only a distrust of our proceedings, but
contained an insinuation, that, under the influ-
ence of popular excitement, we were capable of
committing perjury and murder.” Furthermore,
they demanded that an explanation and apology
from Johnson appear in the following day’s
Courier.

The charges of the freeholders court severely
tarnished the Justice’s reputation. Over the
course of the next several days, rumors concern-
ing Johnson’s attitudes toward slavery and the
alleged conspirators spread throughout the city.
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Some even accused him of attempting to under-
mine the court’s proceedings by using “fraudu-
lent means” to free a group of condemned
conspirators. Johnson’s daughter, writing to her
cousin, later remarked that her father’s conduct
had “been most unmercifully handled and [had]
given rise to many tales”™

Ultimately Johnson believed that his reputa-
tion in Charleston had been so damaged by the
barrage of criticism and innuendo that he
issued a pamphlet explaining the entire course
of events from the publication of his letter of
June 21 to the publication of the court’s
response on June 29. The pamphlet, entitled “To
the Public of Charleston,” revealed how
Johnson’s service as a Supreme Court Justice
affected his relationship to his home state and
community — how the dual loyalties to state and
nation were beginning to conflict. Johnson had
hoped to hold the confidence of his fellow
Charlestonians and was deeply disappointed
when they accepted the attacks leveled against
him. “My misfortune is,” he explained in the
pamphlet,

that | have presumed too much upon
the hope, that the censures cast upon
me would be repelled, by a commu-
nity with whom | was born and raised,
ameng whem | have spent a life now
looking downward in its course, whose
confidence and kindness | have many
reasons to be grateful for, and whom |
can confidently say, | have faithfully
served, and never dishonoured.

Johnson clearly valued the opinion of his
community, and he made great efforts both to
distance himself from the charges made by the
freeholders court and to demonstrate his loyalty
to the city of his birth. “What interests have [
that are not yours?” he asked. “What feelings,
what opinions, but in common with you? The
bones of my forefathers rest among you; all my
connexions are in the bosom of this city.”!?

Despite Johnson’s desire that his native
city think well of him, he let it be known that,
as a Justice of the Supreme Court of the United
States, his standing ultimately did not depend
upon the approval of the public of Charles-
ton. “My reputation,” Johnson asserted in the
pamphlet,
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is the property of the United States. It
is in safe hands and defies scrutiny.
But I wish to live in harmony with those
around me. The smiles of my fellow
citizens are dear to me. They will read
and consider my defence; and though
for a time a cloud may intercept the
beams of their favour, | fear nothing.'®

Johnson’s service on the Marshall Court
helped him to develop a nationalistic perspective
that had begun to clash with his local loyal-
ties. Atthe same time, the Justice still expressed
faith in his fellow Charlestonians. He insisted
that, in the final analysis, he was the one who
had been wronged - he was the one who had
been falsely accused and held up to public ridi-
cule."” Despite the unexpected sequence of
events, Johnson remained confident that his
explanation and defense of his actions would
restore his reputation. In short, despite the
numerous charges leveled against him, in 1822
Johnson still affirmed his allegiance both to
South Carolina and to the United States.

A subsequent episode, however, would stretch
to the limit Johnson’s ability to maintain these
dual loyalties. In December 1822, in an effort to
keep free blacks from inciting rebellion among
slaves, the South Carolina legislature enacted
legislation requiring that free black seamen on
any vessel that came into a state port be impris-
oned for the duration of the ship’s stay. The
Negro Seaman Act, as it was called, also man-
dated that the captain of the vessel pay for the
sailors’ temporary “detention” and ultimately
take responsibility for removing them from the
state. If the captain failed to do so, the state
would deem the free black seamen “absolute
slaves” and sell them.'® Although several black
seamen were jailed under the Act during the first
several weeks that it was in effect, protests by
the British government led to assurances from
American officials that the state would not
enforce the law. In August 1823, however, as a
result of the efforts of the South Carolina Asso-
ciation, an extremist organization intent on
enforcing the state’s black codes, the sherniff of
Charleston took Henry Elkison, a Jamaica-born
British citizen, from his ship in Charleston har-
bor and put him behind bars. The British Min-
ister to the United States, who had earlier
received a written pledge from Secretary of State
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John Quincy Adams that the law would not be
enforced, appealed to Justice Johnson, who at the
time was sitting as a judge of the Circuit Court
in Charleston."

The attempt to free Elkison came before
Johnson in the form of a petition for a writ of
habeas corpus in the case of Elkison v
Deliesseline (1823). Attorneys for the South
Carolina Association, rather than the state’s
attorney general, argued in defense of the South
Carolina law. They contended that it was the right
of any state to restrict the entry of foreigners;
therefore, states possessed the power to pre-
scribe the terms on which foreigners might
remain, The association also defended the law
as “amere police regulation,” like any other mea-
sure in the interest of public health or safety. Fi-
nally, using an argument that later became the
hallmark of Southern constitutional theory,
attorneys claimed that South Carolina possessed
the authority to enact such laws because it had
not surrendered its sovereignty to the national
government upon entering into the federal
compact.”

Johnson’s decision offered no relief to
Elkison, but the Justice’s obiter dictum on the
constitutionality of the Negro Seaman Act infu-
riated South Carolinians. Because Elkison was
being held prisoner under the authority of the
state, Johnson admitted that he possessed no
power — as a federal judge — to grant a writ of
habeas corpus. Elkison, therefore, remained in
prison. At the same time, Johnson boldly
declared the Negro Seaman Act unconstitutional
on three grounds.

First, he held, the law usurped Congress’
exclusive power to regulate commerce. By pass-
ing a law that detained free black seamen who
arrived in its ports, Johnson reasoned, South
Carolina had attempted to regulate commerce
between itself and foreign nations — a power
he believed was reserved to the national
government. Johnson argued,

The right of the general government
to regulate commerce with the sister
states and foreign nations is a para-
mount and exclusive right, . . . and this
conclusion we arrive at, whether we
examine it with reference to the words
of the constitution, or the nature of the
grant.

Second, in his view, the Negro Seaman Act
interfered with the treaty-making power of the
United States. Elkison’s seizure on board a Brit-
ish ship, lohnson explained, violated the 1815
commercial convention with Great Britain. “A
reciprocal liberty of commerce is expressly stipu-
lated for and conceded by that treaty,” he wrote.
“To this the rights of navigating their ships in
their own way, and particularly by their own sub-
jects, is necessarily incident.” The state of
South Carolina, in his view, certainly did not
possess the power to interfere with an agreement
between two nations.?'

Finally, and more important than either its
implications for commerce or treaty-making, the
Negro Seaman Act, Johnson argued, was an
ominous example of how states’ rights principles
might be translated into law. Such actions espe-
cially troubled the Justice, because they threat-
ened both to undermine the heroic achievements
of'the revolutionary generation and to divide the
Union. The South Carolina law, Johnson wrote,
“tends to embroil us with, if not separate us from
our sister states; in short that it leads to a disso-
lution of the Union, and implies a direct attack
upon the sovereignty of the United States.””
Out of reverence for the Revolution, as well as
for the Constitution that his father had helped to
ratify, Johnson feared the ultimate result of such
expressions of state power. “Where is this to
land us? Is it not asserting the right in each
state to throw off the federal constitution at its
will and pleasure?” he asked. “If it can be done
as to any particular article it may be done as to
all; and, like the old confederation, the Union
becomes a mere rope of sand.””® Thus, in
Johnson’s mind, the Negro Seaman Act not only
interfered with the national government’s con-
stitutional authority to regulate commerce and
make treaties, it also represented an audacious
assertion of state power.

Johnson’s opinion set off a fiery debate in
South Carolina, and the Justice from Charleston
again found himself under attack. The local press
deemed the opinion so inflammatory that all three
of the city’s major newspapers refused to print
it, and Johnson was forced to publish the deci-
sion in pamphlet form for distribution. Critics
feared the implications of Johnson’s opinion —
that South Carolina, which already had a major-
ity black population, would be deprived of the
power to regulate the movement of free blacks
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e Opinion of the Hon. William Johnson, delivered
823, i the case of the wrrest
of the British Seaman under the 3d scction of the

tate Act, entitled; “An Act for the better Regula-
tion of Free Negroes and Persoiis of Colour, and
for other purposes,” passed in December last.

Ex parte HENRY ELKISON,
'- A Subject of his Britannic Majesty,

FRANCIS G. DELIESSELINE,

Sheryff of Charleston District.

While sitting as a circuit
court judge, Justice
William Johnson found
the Negro Seaman Act
unconstitutional in the
case ol Elkison v.
Deliesseline (1823). He
ruled that in barring a
Jamaican-born British
citizen from coming
ashore, South Carolina
had illegally usurped the
federal government’s
exclusive right to
regulate commerce
between itself and a
foreign power, had
interfered with the
federal treaty-making
function, and had
audaciously put states’
rights ahead of the
national interest.
Deemed too inflamma-
tory, the opinion was
refused by local papers
and Justice Johnson
was forced to pay to
have it printed as a
pamphlet (left).

into the state and would be unable to shield its
shores from an inevitable invasion of black
seamen. “[H]ow great is the present danger to
our people!™ charged a writer in the Charleston
Courier. “[H]Jow much will that danger be
increased! if the hordes of negroes at the North,
and the West-Indies, are permitted to invade us
at their pleasure in their merchant ships.” The
fears of Thomas Cooper, president of South Caro-
lina College and Johnson’s most vitriolic antago-
nist, were even more fantastic. Cooper described
the opinion as “so strange, containing matter so
irrelevant, and so verging towards the confines
of sedition, that whatever credit we may allow
to his motives, we cannot help looking aghast at
his doctrines.” The cantankerous college presi-
dent imagined a dramatic expansion of the rights
of the state’s free black population and, ulti-
mately, legal marriages between the state’s white

and free black citizens.”

Aside from racial fears, the fact that the
author of the opinion was a Charleston native
further angered his opponents. Since he offered
no judicial relief to Elkison, many of Johnson’s
critics wondered why the Justice had apparently
gone out of his way to declare the act unconstitu-
tional, given the degree of opposition such a
pronouncement was bound to produce. One
writer in the Charleston Mercury, for example,
lambasted Johnson for ignoring “the sympathies
and feelings of his fellow citizens™ in rendering
an “‘extrajudicial” opinion on the constitutional-
ity of the law. Moreover, Johnson seemed to
care more about trade with the North and with
foreign nations than he did the interests of South
Carolina. “He knows the unfavorable feeling
which the Act was calculated to excite abroad,”
the same writer noted in the Mercury, “then, why


http:citizens.25

DIVIDED LOYALTIES 25

not at the same time, give some thought to the
situation and feelings of the people at home,
amongst whom he lived?"* Although Johnson
no doubt believed he had the nation’s best inter-
ests at heart, his hometown critics interpreted
his perspective as a repudiation of his native city.

Never one to shy away from criticism,
Johnson stoutly defended the Elkison decision in
a series of newspaper essays, but there actu-
ally was very little that he could do either to
silence the chorus of opposition or halt enforce-
ment of the act. The apparent determination of
Charlestonians to imprison black seamen, to defy
his ruling in the Elkison case, and subsequently
to vilify him in the local press, all caused Johnson
to grow bitter toward his hometown. “[ have
received a Warning to quit this City,” he wrote
to Thomas Jefferson in the midst of the contro-
versy. “I fear nothing so much as the Effects of
the persecuting Spirit that is abroad in this
Place.” The following summer, after further
reflection upon the events of the past two years,
Johnson revealed in a letter to Secretary of State
Adams the bitterness and resentment that he had
come to feel toward his enemies in South
Carolina. He described the state’s political lead-
ership as “a set of men who...are as much
influenced by the pleasure of bringing its func-
tionaries into contempt, by exposing their
impotence, as by any other consideration what-
ever.”’ Fearful for the future of the Union,
Johnson nevertheless remained powerless to pre-
vent South Carolina from enforcing the Negro
Seaman Act or from advancing its states’ rights
agenda. In December 1824, after ignoring the
Elkison ruling for almost a year and a half, the
South Carolina legislature passed a series of
resolutions attacking any “unconstitutional
interference with her colored population™ and
affirming the state’s power to guard against
further “insubordination and insurrection.”*®
South Carolina had won the day, and Johnson
had become increasingly unable to maintain his
dual loyalties to state and nation.

Nevertheless, Johnson refused to absent him-
self from the Charleston political scene. Instead
of avoiding further confrontation with his oppo-
nents, he ensured for himself a continuing role
in city politics. In 1826, while still a sitting Jus-
tice of the Supreme Court of the United States,
Johnson succeeded in winning local political
office. Always popular in his home borough of

Canonsborough in Charleston Neck, an unincor-
porated section outside the city limits, Johnson
was elected to serve as one of five commission-
ers of the poor for the area. Because of the
absence of any other governing body in Charles-
ton Neck, commissioners of the poor wielded
considerable local power. They supervised the
collection of public revenue to assist the indi-
gent and appointed local superintendents to
administer this work. As a public official,
Johnson thus possessed some of the power that
issued from the ability to levy taxes, dispense
resources, and control patronage. By seeking
this office, Johnson maintained strong ties with
the city of Charleston, despite the repeated inju-
ries he had suffered at the hands of its citizens.*

Firmly entrenched in local politics, Johnson
again outraged the state’s political leadership by
supporting the Union when the Nullification
Crisis arose. Growing out of South Carolina’s
open defiance of the federal tariff of 1828, the
famous showdown between the state and the
national government replayed the themes that
had arisen out of the furor over the Vesey con-
spiracy and the Elkison decision, South Caro-
linians’ concerns about race and a black major-
ity, the constitutional question of federal regula-
tory power over commerce, and the threat of dis-
union all converged in South Carolina’s opposi-
tion to the tariff. The “Tariff of Abominations.”
as the locally unpopular law of 1828 was called,
increased import duties from approximately one
third to one half, and in a state already in deep
economic distress, the higher duty was devastat-
ing.** In 1827, Robert J. Turnbull, a low country
planter and author of the Negro Seaman Act,
fired one of the opening salvos in the war of
words over nullification. Writing under a pseud-
onym in the Charleston Mercury, Turnbull de-
nounced the growing tendency of the national
government toward “consolidation” and de-
scribed the federal tariff policy as an attack on
the South.”

Over the next several months, Johnson
denounced the arguments of Turnbull, John C.
Calhoun, and others favoring nullification of the
tariff. In a series of newspaper essays published
as a pamphlet in 1828, Johnson charged that the
nullifiers falsely characterized the national gov-
ernment as tyrannical and oppressive.’? “The
idea of encroachment, systematic encroachment
on the part of the General Government,” he
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wrote, “is a bug-bear raised by the designing, to
frighten the weak and credulous.” Not only
did the nullifiers misrepresent the threat of
national power, in Johnson’s view, they also
exaggerated the power that states could exercise.
Turnbull, Calhoun, and others contended that
sovereignty ultimately resided in the several
states — that the national government held only
those powers which were granted to it by the
compact created by the states.*

In response, Johnson reiterated the doctrine
he had first stated in FElkison — that power to
regulate interstate commerce had passed from the
states to the national government with the
adoption of the Constitution — and, once and
for all, emphatically rejected the notion of “state
sovereignty.” “It is a solecism to talk of sover-
eign and independent States,” he argued,

that cannot levy a single battalion of
armed men, except in case of actual
invasion; that cannot coin a copper far-

- thing; that cannot negotiate a treaty,
nor adopt the minutest regulation with
regard to commerce; . . . that are pre-
cluded from holding any other lan-
guage towards the National Govern-
ment, than that of memorial or remon-
strance, such as may equally be held
by the humblest citizen; and all whose
most solemn enactments are liable to
be set aside, and declared utterly void,
when not in accordance with those of
the National Legislature.

In exasperation, Johnson added, “If all this does
not imply inferiority and subordination, then noth-
ing can.”*

To the logic of his constitutional arguments,
Johnson added an emotional appeal to patrio-
tism. “Everything that makes this country worth
a wise man’s love,” he wrote, “is bound up in
the Union of these States.” Nullification of the
tariff, in Johnson’s view, meant disunion, a policy
that true heirs of the Revolution should reject.
“Let it be the duty of every citizen, who values
the blessed work of our fathers,” he pleaded, “to
make a vigorous defence against this disturber
of our prosperity; and to convince all who
endeavour to shake our attachment to the Union,
that we have not forgotten the lessons they have
left, of patriotic devotion to the Nation.”*® Like
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the Negro Seaman Act, the cause of nullifica-
tion, in Johnson’s mind, raised the specter of dis-
union and threatened to undo the work of the
nation’s Founders.

Over the next few years, Johnson continued
his crusade against the nullification movement.
In 1830, as the campaign gained momentum,
South Carolinians debated whether to hold a con-
vention later that year for the purpose of offi-
cially nullifying the tariff. In a published letter
to a group of proconventionists, Johnson outlined
his opposition to such a meeting, but many of
his claims were so extreme that they harmed the
cause of the Unionists. Johnson, for example,
contended that the state had “not only not been
injured, but really benefitted to many thousands
by the Tariff” and that “no state in the Union is
more deeply interested in maintaining the prin-
ciples of the Tariff”” Moreover, he described nul-
lification as “folly” and a convention as a ““grand
end and aim and agent of conspiracy” to divide
the Union.”” The pronullification States Rights
party seized on Johnson’s statements and publi-
cized them widely in the state’s newspapers.
When the Justice’s unionist allies refused to
endorse the tariff— which Johnson equated with
the cause of the Union — Johnson disappeared
from the political scene. Unionists could no
longer tolerate his reckless statements, while
Johnson could not ally himself with those who
seemed half-hearted in their devotion to the
Union. Johnson’s loyalty to South Carolina
reached a breaking point. “Men’s minds there
[South Carolina] are diseased,” he wrote the fol-
lowing year to Mathew Carey, “and you must
have noticed that the Union party has not ven-
tured to advocate the tariff or even vindicate it
against the attacks of Mr. Calhoun’s disciples.”*
Unable to get along even with those South Caro-
linians who shared his devotion to the Union,
Johnson bowed out of state politics.

As a Justice, however, Johnson had not heard
the last of nullification. In 1831, the States Rights
party planned to orchestrate a test case In
which, they hoped, a local jury would decide the
validity of the tariff. Pronullification lawyers
imported a bale of woolen cloth from England,
but refused to honor the bonds given as security
for payment of the tariff. Later that year, the
District Attorney brought the case into United
States District Court Judge Thomas Lee’s court-
room, where lawyers on both sides of the issue
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debated the propriety of allowing the jury to
decide on the tariff question. Judge Lee,
however, in a blow to the nullifiers, instructed
the jury that they only had authority to decide
whether to execute the bond. The jury could not,
according to the judge, render an opinion on
the constitutionality of the tariff. Given their
limited instructions, the jurors decided that the
lawyers needed to honor the bond and pay the
tariff.”’

After denouncing Judge Lee’s instructions to
the jury, the States’ Rights party planned an
alternative strategy — to make an appeal to
Johnson’s Circuit Court and hope that the Jus-
tice would issue another one of his grandiose
opinions affirming his protariff stand. Such a
decision, the nullifiers undoubtedly hoped,
would breathe new life into their cause. Yet,
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this time the Justice disappointed his opponents.
When Johnson finally heard the case in 1832,
he simply affirmed Judge Lee’s ruling and
insisted that questions of law belonged to the
judge, while questions of fact belonged to the
jury. He thus upheld the notion that the jury
in the case did not have the authority to decide the
constitutionality of the tariff. Apart from these
affirmations, however, Johnson avoided issuing
obiter dictum about the validity of the tariff.
Perhaps having learned from his excessive dec-
larations in the Elkison decision, Johnson
declined to play into the hands of his antago-
nists.” The following year, Congress approved
a compromise that gradually lowered tariff rates
over the next decade, and the furor over nulli-
fication subsided. Johnson’s troubles with his
home state thus came to an end.
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Traveling north to receive medical treatment
for his worsening health, Johnson died in 1834
in Brooklyn, New York, far away from the city
and state that had so plagued him throughout
his career.’’ Ower the years, Johnson incurred
the wrath of the South Carolina political leader-
ship for his cautious advice during the Vesey
conspiracy, his nationalistic ruling against the
Negro Seaman Act, and his staunch unionism
during the Nullification Crisis. Each episode
altered Johnson’s sentiments toward his home
state and increased the difficulty of remaining
loval to both South Carolina and the Union. Nul-
lification brought this tension into sharp relief,
as Johnson’s protariff sentiments alienated even
his fellow unionists. Throughout these years of
crisis in South Carolina, Johnson exhibited a vig-
orous nationalism. Pride in his father’s accom-
plishments during the American Revolution
and his judicial service alongside John Marshall
helped Johnson to view local political issues

through a nationalistic lens.

While subsequent southern Supreme Court
Justices - John Catron, John A, Campbell, and
James M. Wayne — later faced a similar dilemma
of dual loyalties during the outbreak of the Civil
War, Johnson encountered this tension in the
earliest days of the sectional conflict and
remained loyal to the Union through more than
a decade of continuous controversy. He dis-
played, in the words of South Carolina Judge
John Belton O’Neall, an “inflexible, almost
haughty independence of political authority
on the one hand, and popular opinion on the
other.”” In the end, Justice William Johnson’s
devotion to nationalistic principles proved more
dear to him than “the smiles of [his] fellow
citizens

*The author wishes to thank Bertram Wyatt-Brown, Kermit
L. Hall, Sandra VanBurkleo, Whittington B. Johnson, Daniel W.
Stowell, and Aldo 1 Regalado for their assistance with this
essay,
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Lochner v. New York:
Rehabilitated and Revised,
but Still Reviled

Paul Kens'

The general right to make a contract in relation to his business is part of the liberty of
the individual protected by the Fourteenth Amendment of the Federal Constitution. Under
that provision no State can deprive any person of life, liberty or property without due pro-
cess of law. The right to purchase or sell labor is part of the liberty protected by this
amendment, unless there are circumstances which exclude the right.

Justice Rufus Peckham in Lochner v. New York (1905)

As he delivered the majority opinion in
Lochner v. New York on April 17, 1905, Justice
Rufus Peckham probably had no idea this would
be the case for which he would be remembered.?
As Supreme Court cases go, this one seemed
inconsequential. In a five to four vote the Court
struck down a New York law that limited the
hours a baker could work to ten hours a day and
sixty hours a week. Yet, Lochner v. New York
became in the Progressive and New Deal eras
what Roe v. Wade has become in ours. For
people who are unhappy with the Court’s direc-
tion it is the ultimate symbol of judicial over-
reaching. Few cases in American history con-
tinue to attract more attention than Lochner, and
few have been more clearly identified with a dis-
tinct legal doctrine or a distinct era in constitu-
tional history.

Perhaps the five to four vote should have pro-
vided some hint of the case’s importance. The
majority’s decision reflected a controversial con-
stitutional theory that had been gaining ground
in the 1880s and 1890s but had not yet been fully
sanctioned by the Supreme Court. This theory
was based upon the Fourteenth Amendment guar-
antee that no state shall deny any person life,
liberty, or property without due process of law,

and it depended upon three interrelated concepts.
First was substantive due process. In con-
trast to the traditional view that “due process”
was a guarantee of correct judicial procedurg,
this idea held that the substance of a law could
deny a person life, liberty, or property. The sec-
ond concept was liberty of contract, an idea that
the Fourteenth Amendment guarantee of liberty
includes the freedom of two or more people to
make any agreement they might desire. Of
course this liberty could not be absolute. Con-
sequently the third concept, a narrow view of
the police powers of the states, provided a coun-
terweight for determining whether laws that lim-
ited the right of contract were legitimate. Al-
though this theory of limited government was
vague, it was captured by the notion that a state’s
power was limited to making law that effected
health, safety, morals, and peace and good or-
der. According to the conventional accounts of
Supreme Court history, the Lochner-era Court
molded these three ideas to fuse its own view of
the neutral state into constitutional doctrine.

In one of his most famous dissents, Justice
Oliver Wendell Holmes, Jr., complained that the
majority’s decision in Lochner was based “upon
an economic theory which a large part of the
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country does not entertain.? Holmes also ar-

gued that, “The Fourteenth Amendment does not
enact Mr. Herbert Spencer’s Social Statistics.”
The theories to which he was referring were
laissez-faire economics and Spencer’s version of
Social Darwinism. Both reflected a brand of in-
dividualism that ran afoul of Progressive and
New Deal era reformers’ efforts to employ the
state as an agent of social change. Holmes’ terse
comments thus captured the larger implications
of the decision. He had recognized that Lochner
v. New York touched a raw nerve connected to
some deep-seated ideas about the American
political system. It raised questions about the
extent to which people could look to government
to solve the economic and social problems
brought on by the Industrial Revolution, or to
redress hardships created by the operation of the
free market.

In addition, the Lochner decision intensified
an ongoing debate over the extent to which the
judiciary should be involved in answering those
questions. In the period between 1905 and 1937,
which became known as an era of “laissez-faire
constitutionalism,” the Court came to be viewed
as a backward-thinking institution that had over-
stepped its authority and imposed its will over
that of the majority of American voters.
Theodore Roosevelt, for example, complained
that the Supreme Court had “created an insur-
mountable barrier to reform.™

This was an exaggeration, of course. Jus-
tices of the laissez-faire Court probably upheld
as many reform statutes as they overturned. But
Rooseveltaccurately captured the frustration that
reformers of the Progressive Era and the New
Deal felt toward the Court. Nowhere in the Con-
stitution could they find “liberty of contract,”
nowhere could they find laissez-faire econom-
ics. The Court, they believed, was fabricating
constitutional doctrine out of thin air. For them,
Lochner came to represent the worst of raw
judicial activism.

Lochner has continued to be one of constitu-
tional history’s most prominent examples of
judicial activism. In this respect the case has
served constitutional debate as what William
M.Wiecek calls “a negative touchstone.” Along
with Dred Scott, he says, “Lochner is our fore-
most reference case for describing the Court’s
malfunctioning.’” Aviam Soifer calls Lochner
“shorthand in [the language of] constitutional

law for the worst sins of subjective judicial ac-
tivism.”® Bernard Schwartz also ranks Lochner
right along with the most discredited decision
in Supreme Court history.’

Although the case has its defenders, consti-
tutional scholars from all sides of the political
and ideological spectrum routinely, perhaps even
ritualistically, call up the ghost of Lochner
to condemn decisions that they think are ill ad-
vised. As conservative jurist Robert Bork put it:
“To this day, when a judge simply makes up the
constitution he is said to “Lochnerize,” usually
by someone who does not like the result.”™ Even
the Supreme Court itself seems haunted by the
ghost of Lochner. Debating Justices are some-
times prone to argue over whose decision has
come closer to reaching the depths of
Lochnerizing™

Despite its reputation, however, Lochner does
not appear to have been exiled entirely from cur-
rent constitutional doctrine. Recent decades have
witnessed a number of serious efforts to reha-
bilitate the case or to revise the historical view
of'it. One group of scholars, counting the num-
ber of state laws actually overturned in the years
following Lochner, concluded that there was no
laissez-faire era. The Supreme Court, they main-
tain, was about as progressive as reformers could
have hoped. A second group argues that laissez-
faire constitutionalism was right, or at least on
the right track. Inspired by the renewed interest
in property rights, they claim that an emphasis
on economic liberty is consistent with our con-
stitutional tradition. A third group maintains that
the legal doctrine expressed in Lochiier and simi-
lar cases was not based upon laissez-faire eco-
nomic theory. Even if the decision was wrong,
they say, it was consistent with long-standing
American traditions inspired by Jacksonian de-
mocracy and free Jabor ideals. Part of the pur-
pose of this article is to discuss these new theo-
ries. Before turning to them, however, it may be
best to review the background of Lochner and
the case itself.

Justice Peckham’s majority decision hinged
on a presumption of fact. He assumed that the
New York Bakeshop Act could only be a legiti-
mate exercise of the state’s police power if it
related to public health and safety.'"” And he justi-
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fied the Court’s decision to overrule the statute
in part on his belief that the number of hours a
baker worked bore no relationship to public
health and safety. Perhaps he was right. On its
tace, baking does not seem to be an unhealthy
business. Unlike miners, bakers did not routinely
face the danger of sudden death. Their life ex-
pectancy was not particularly low. Judge Bartlett
of the New York Court of Appeals ridiculed the
shorter hours law saying that, “the claim that . . .
the business of a baker, is an unhealthy occupa-
tion, will surprise the bakers and good house-
wives of this state.”"' Yet there was ample statis-
tical support for the contention that baking was
an unhealthy occupation. The turn-of-the-cen-
tury bread baking industry did not resemble your
great-grandmother’s kitchen. It was an urban
industry that grew with the Industrial Revolu-
tion, In 1850 there were fewer than 7,000 bak-
ery workers in the United States. By 1900 that

number had increased to 60,000,
The business of baking was actually made

up of two distinct industries. The cracker bak-
ing companies tended to be larger and mecha-
nized. The shops that baked bread tended to be
small. They usually employed fewer than four
workers and the work was done by hand. In the
cities, the bread baking industry was a creature
of urban slums. Slums created the market.
People living in crowded tenement dwellings,
some of which had no ovens, created a demand
for store bought bread. There were fewer home-
makers in cities where women were employed
in sweatshop industries. The industry was a crea-
ture of urban slums in another way as well. That
is where most bakeshops were located. All it
took to open a bakeshop was a little ambition
and enough capital to purchase an oven. The
weight of that oven, along with low rent, led
most bakeshop owners to set up shop in the cel-
lar of a tenement building. These tenement cel-
lars were mainly designed to hold up the build-
ing and house the building’s sewer. Most of the
cellars had dirt floors, and all were roach and rat

Bakeries proliferated on New York’s Lower East Side at the turn of the century with the rise of women working outside
the home in garment sweatshops and having less time to bake bread. Although the stores may have been clean and the
bread wholesome, conditions in the tenemeut cellars below where the loaves were prepared and baked were usually

dangerous and filthy.
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infested.

That was the environment in which bakeshop
employees worked: and their work was hard.
Bakers did not measure in cups and teaspoons,
they used shovels and sacks. They were exposed
to flour dust, gas fumes, dampness, and extremes
of hot and cold. It was true that they were not
exposed to sudden death as were miners, for ex-
ample. Butthey appeared to have a tendency to
suffer more than most from a disease that was
then called “consumption.” The term was used
to describe a lung disease, like tuberculosis, char-
acterized by coughing, night sweats, and “wast-
ing away.” And journeyman bakers tended to
“waste away.” Typically, by the age of forty-five
they were weakened to the point that they were
forced to leave the trade.

Viewed from the perspective of modern sci-
ence, there was nothing peculiar about the in-
dustry that would cause bakers, more than any-
one else, to contract tuberculosis. But the point
is that they believed they were more likely than
the rest of the population to suffer from lung dis-
ease and they may have been right. Some statis-
tics of the industry indicated that there was at
least a viable argument that working conditions
in bakeshops were unsafe and unhealthy. And
these statistics were part of the record of the case
when it came to the Supreme Court."

When it came to state interference with lib-
erty of contract, however, a viable argument was
not enough to satisfy Peckham. In the clash be-
tween the state’s power to legislate and what he
viewed as a fundamental right of the individual
to freedom of contract, Peckham would place a
heavy burden on the state to prove the legitimacy
of its legislation. “The mere assertion that the
subject relates though but ina remote degree to
the public health does not necessarily render the
enactiment valid,” he wrote. “The Act must have
a more direct relation, as a means to an end, and
the end itself must be appropriate and legiti-
mate, .. "M

“This is not a question of substituting the
judgment of the court for that of the legislature,”
Peckham maintained." But, of course, that is
exactly what he did. The New York legislature
had passed the Bakeshop Act not once, but twice.
Both times the vote had been unanimous and
amendments to the ten-hour workday provision
were specifically at issue in the second vote. At
the very least it could be said that 119 legisla-

tors had voted in favor of the ten-hour ceiling.
Taking into account the decisions in two levels
of New York appellate courts, twelve out of the
twenty-one judges who had considered the case
favored the law as well. Among them were Jus-
tices John Marshall Harlan and Oliver Wendell
Holmes, Jr., who each dissented from the opin-
ion of the Supreme Court.

Both Harlan and Holmes argued that the
Court should start from the presumption that the
legislature’s act was valid. In Harlan’s opinion,
*. . .when the validity of a statute is questioned,
the burden of proof, so to speak, is upon those
who assert it to be unconstitutional ”"® He went
further to provide a measure of that burden.
“[T]he state is not amendable to the judiciary, in
respect to legislative enactments, unless such
enactments are plainly, palpably, beyond all ques-
tion, inconsistent with the Constitution of the
United States.””'’

Harlan was willing to agree with the major-
ity that it was the Court’s duty to define funda-
mental principles of law, or determine what is
inconsistent with the Constitution. But if the
judiciary was to perform its function efficiently,
Harlan believed it must be generous in allowing
the legislatures to apply those principles. Where
questions of detail existed, the legislature should
be given the benefit of the doubt.

Holmes would have taken this deference to
the legislative branch a step further. The mean-
ing of liberty under the Fourteenth Amendment
would be perverted, he wrote, “unless it can be
said that a rational and fair man would neces-
sarily admit that the statute proposed would
infringe fundamental principles as they have
been understood by the traditions of our people
and our law.”" Holmes’ test created a greater
burden and had a slightly different implication
than Harlan’s. The idea that a statute should not
be declared unconstitutional unless a rational per-
son would necessarily admit that it violated fun-
damental principles implies that the legislature
has as much right to make determinations of prin-
ciple as does the Court. Holmes had made this
point more explicitly in an earlier case. “Great
constitutional provisions must be administered
with caution. Some play must be allowed for
the points of the machine, and it must be remem-
bered that legislatures are ultimate guardians of
the liberties and welfare of the people in quite
as great a degree as the courts.”"
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Lochner’s Progressive Era critics agreed with
Harlan and Holmes that the Court had chosen to
ignore facts weighing in favor of the statute’s va-
lidity and had simply been too quick to violate
the legislative pr tive. Sir Frederick Pol-
lock, a British legal scholar, captured their frus-
tration when he asked how the Court sitting in
Washington, D.C., could know anything about
the conditions affecting bakeries in New York
City. Labor leader Samuel Gompers speculated
that the outcome of Lochner would have been
different if the majority of the court had visited
the bakeries and seen the conditions that pre-
vailed.*' As the country moved into the New
Deal era, the glaring subjectivity of Peckham’
decision reinforced charges that judges had
anointed themselves as censors of the legisla-
tive power, or had created an “imperial judi-
ciary.”*

If the Court’s subjectivity had been the only

cause for criticism of the majority opinion, how-
ever, Lochner would have seemed little more than
Reformers’ complaints

an isolated mistake.

about the Court’s reading of the facts actually
had much deeper roots. Perhaps this is best
explained by asking why the outcome of this case
turned on whether baking was an unsafe or un-
healthy trade. Work in the bread baking indus-
try was certainly unpleasant. It may have been
unhealthy. But the major complaint of journey-
men bakers was that they were usually required
to work too many hours. There were reports of
men working as much as fifteen hours, six s
each week, and twenty-four hours on Thursdays,
for a total of 114 hours each week. While this
represented the extreme, a work week of sev-
enty-four hours was typical. In addition, most
bakers were required to take room and board in
the shop. If lucky, they slept on a cot. But most
men slept on the boards they used for kneading
the bread.”

Itis important to understand that bakers, and
wage workers in general, were not building up a
small fortune in overtime pay. They were not
paid by the hour but rather by the day. That is
why the movement for shorter hours became the

Fumes, heat, and dust made bakers prone to bouts of “consumption,” resulting in a widespread belief that the baking
trade caused workers to die of tuberculosis at unusually high rates. Most bakers suffered so badly from the difficult
conditions that they were forced to “retire” at age forty-five or risk wasting away. This picture of Lochner’s bakery

(with Lochner standing
less hazardous than most bakeries circa 1905.

cond from right) was probably taken years after the trial because it looks much neater and
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first major issue for organized labor in America.
The earliest goal of this movement was simply
to define what constituted a legal day’s work.
Workers offered a variety of theories to justify
their demands for shorter hours. Some were
based on duty. Long hours, they reasoned, did
not allow them to satisfy their responsibility to
family. It did not allow the free time necessary
to keep informed about politics and perform their
duties as citizens ina democracy. Workers based
other arguments on efficiency. Rested workers
performed better on the job, they argued. Mis-
takes caused by fatigue could be costly and dan-
gerous. Besides, they continued, rested workers
would miss fewer days. Their main justification
for seeking shorter hours, however, was based
on simple fairness and their view of liberty.
Leisure as well as wealth was understood to be
one of the benefits of industrial progress and
workers were dissatisfied with their share. Sup-
porters of shorter hours legislation operated upon
the belief that the economic system was rigged
in such a way that they did not have real free-
dom to contract. They were looking to govern-
ment to throw some weight onto their side of the
bargaining table.*

Opponents of shorter hours legislation
responded with arguments based upon what they
believed to be traditional ideas about liberty.
Government, they said, should not be involved

in regulating the terms and conditions under

which people could dispose of their own labor.
That was properly the function of the market-
place. Itdid not matter to them that workers felt
they had little chance to bargain in the environ-
ment with which they were presented.”® There
is little question that their arguments contained
the touch of Adam Smith’s invisible hand, rein-
forced by survival of the fittest from Social Dar-
winian thinking.

The important point is that public debate on
this issue was not a matter of health and safety.
It was a matter of philosophy of government and
political economics. Peckham knew this. “It is
impossible for us to shut our eyes to the fact that
many of the laws of this character, while passed
under what is claimed to be the police power for
the purpose of protecting public health or wel-
fare, are, in reality, passed from other motives.”
What these other motives were he did not say,
other than to refer to the Bakeshop Act as “purely
a labor law. . , "%
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Peckham was correct there were other
motives for passing the law, but calling it a purely
labor law was overly simplistic. Similarly sim-
plistic are the temptations to think of the Lochner
case as a struggle between organized labor and
big business or as a conspiracy between large
bakeries and unions to put small bakeries out of
business.”” The political conditions in turn-of-
the-century New York do not support the belief
that organized labor had the power to push a
shorter hours statute through the legislative
process. In 1895, the year the Bakeshop Act
passed, a Republican political machine domi-
nated the state. The machine, it was said, con-
ducted the state’s business in a place called “the
amen corner,” where Boss Thomas Collier Platt
and his cronies met every Sunday morning to
make policy. They were not interested in labor
reform. Nor were the Democrats. who gave only
lip service to labor legislation. Both parties
relied on contributions from major business
interests.*®

The atmosphere in which the business lobby
dominated politics certainly weighed against
the success of labor legislation. There would be
nothing unusual about that. A more telling char-
acteristic of the era’s politics. however, was the
political weakness of labor. The labor move-
ment was in its infancy in 1895. Furthermore,
in New York organized labor was split into three
often competing factions: The American
Federation of Labor, The Knights of Labor, and
The Workingmen’s Assembly. If these rivals
could have worked enthusiastically together on
any issue of general interest to labor, it certainly
would not have been a shorter hours law. A
large element of labor, including some of its most
influential leaders, opposed the idea of obtain-
ing shorter hours through legislation. Having
been fooled by ineffective laws in the past, they
had come to believe that the only way to achieve
a shorter workday was through collective
bargaining.”

Enactment of the New York Bakeshop Act
resulted primarily from the efforts of two men,
aided by extraordinary luck and timing. Henry
Weismann was a hustling officer of the Jour-
neymen Bakers’ and Confectioners’ [nterna-
tional Union. The young labor leader, who had
come to New York to serve as editor of the
union’s newspaper, quickly recognized that pas-
sage of a shorter hours law could supply an
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opportunity to further his career. Weismann was
charismatic and ambitious. He worked effec-
tively within the labor movement to gather sup-
port for the Bakeshop law. But, aside from his
small union, he had no effective base of politi-
cal power.

A journalist, Edward Marshall, supplied the
needed political muscle. In 1894 Marshall
served on a select state committee to study “the
tenement-house problem.” The tenement-house
committee had little interest in the baking
industry other than to study the incidence of fire
in cellar bakeries. But Marshall took a further
interest in urban bakeshops and he set out to
examine the industry in depth. On September,
30, 1894, the Sunday morning Press carried the
result of his investigation. “Bread and Filth
Cooked Together,” read the headline. But the
series of articles that followed was more than an
account of filthy conditions in the city’s baker-
ies. It also exposed the oppressive working
conditions and “dreadful hours of labor” that
were common in the industry. For Marshall, the
tenement problem went beyond atrocious living
conditions in the slums. The sweatshop sys-
tem, he argued, was itself an evil inherent in
slum life, and atrocious living conditions and
labor conditions were both present in cellar
bakeries.

Marshall created the publicity that would
make legislation of shorter hours in the baking
industry politically viable. He also took up the
cause. As a member of the tenement house com-
mittee of 1894, he had made connections among
the state’s most influential reformers, and he got
them involved in the project as well. Some were
active in the “good government” movement for
civic reform. But many took up issues involv-
ing conditions of the poor. On matters of politi-
cal economy, they tended to reject laissez-faire
and the idea of the neutral state. Rather, they
believed that government has a duty to use its
power to alleviate the hardships of poverty. They
encouraged fair distributions of wealth and
improved working and living conditions. While
their arguments were peppered with consider-
ations of morality, justice, and fairness, their
motives were not altogether altruistic. Many of
these mainstream reformers believed that fail-
ure to improve the conditions among the poor
and working class would eventually lead to a
more drastic change in American society.

Edmond Kelly, a member of the prestigious City
Reform Club, cautioned that the power of the
workingman could not be overlooked. If their
needs were not addressed, he warned, labor might
“run riot . . . in its war upon capital” and “de-
stroy the very foundations upon which our
civilisation is built””* These people were not
by any stretch of the imagination radicals. They
did not oppose private property. They simply
saw an urgent need for reform as a means to pre-
serve the existing social order.*> Most of New
York’s civic reformers were independent Repub-
licans. They wielded significant political power
because Boss Platt’s machine depended upon
them to reduce the Democrat’s hold in urban ar-
eas. With their support, and an election pend-
ing, the proposal to clean up urban bakeries and
limit the number of hours bakers could work
unanimously passed through the New York leg-
islature. When the governor’s legal advisor
raised a question about the wording of the limi-
tation of hours, supporters agreed to amend the
bill and send it back to the legislature. Passed
once again by a unanimous vote, the final ver-
sion was signed into law on May 2, 1895.

Five years later Joseph Lochner, a Utica, New
York, bakeshop owner, was charged with crimi-
nal misdemeanor for requiring or allowing one
of his employees to work more than sixty hours
a week. The state trial court convicted Lochner .
and assessed a fifty dollar fine. Lochner
appealed to the state intermediate appeals court,
which voted three to two to uphold the convic-
tion.*® He then appealed to the state’s highest
court, which upheld the law again, this time by a
vote of four to three.”* That might have been the
end of the matter, but someone convinced
Lochner to appeal his case to the Supreme Court
of the United States. That someone was none
other than Henry Weismann: the same Henry
Weismann who, just ten years earlier, had worked
as a labor leader to get the bakeshop law passed.
Now he would go to the nation’s highest court to
try to have it declared invalid.

Soon after the Bakeshop Act became law,
Weismann satisfied his ambition to become the
head of the bakers’ union. He led the union for
two years when, caught with his hand in the till,
he was forced to resign. Weismann then opened
a bakeshop of his own. Now an employer, he
became a leader of a bakeshop owners’ organi-
zation called the Retail Bakers® Association.
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Weismann claimed to have studied law in his
spare time. In 1901, however, he was accused of
unauthorized practice of law. Nothing came of
that charge but no record exists showing that he
was at that time, or at any time thereafter, admit-
ted to the New York bar. It seems that when he
argued Joseph Lochner’s case before the nation’s
highest tribunal, Henry Weismann was not li-
censed to practice law.”

Weismann’s inexperience showed. He filed
a document in the state court entitled “Under-
taking on Appeal to the United States Supreme
Court.” But he did not file a petition for writ of
error — the order that would direct the county
clerk to send the records of Lochner’s case to
the Supreme Court of the United States. *® After
this false start, he enlisted the help of an experi-
enced attorney, Frank Harvey Field. But
Weismann, now in the status “of counsel,” prob-
ably remained the driving force behind the case.
Licensed or not, with the help of Field, he won.
In 1905 the Supreme Court of the United States
declared that the shorter hours provision of New
York’s Bakeshop Act violated Joseph Lochner’s
constitutional rights and was therefore invalid.

Peckham and the majority reasoned that
liberty of contract was among the freedoms guar-
anteed by the Due Process Clause of the Four-
teenth Amendment. The state’s limitation on
the number of hours a baker may work necessar-
ily infringed on that liberty. But, like everyone
else, Peckham realized that liberty of contract
could not be absolute. Virtually every law inter-
feres in some way with the freedom of people to
make contracts.

To determine which laws were valid and
which were not, Peckham would follow the prac-
tice of measuring liberty of contract against the
loosely defined concept referred to as “the
legitimate police power of the states.” This prac-
tice, which amounted to a balancing of two vague
standards, supplied critics with another complaint
about the Court’s activism. Not only was the
Court’s assumed power extreme and manufac-
tured, it was also arbitrary. Liberty of contract
doctrine, they complained, gave the Court an ar-
bitrary veto over any state attempts to deal with
the problems of an industrial society. The fate
of any given statute would depend on how the
Court defined and applied the state’s “police
power.” [fthe Court had defined the term to in-
clude any law passed in the interest of the “gen-
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Henry Weismann metamorphosed from a union leader
agitating for better working conditions for bakers, to a
bakeshop owner trying to make his employees work long
hours. In the latter incarnation, he successfully argued
the Lochner case before the Supreme Court, although he
was not licensed to practice law.

eral welfare,” a great deal of room would be
left for economic legislation. But the Lochner
decision applied a narrow definition of police
power. The majority adopted the view that the
only legitimate state laws were those passed to
protect public health, safety, morals, and peace
and good order.”’

The public morals component of the police
power meant puritan morality and little more.
Gambling, supervision of sexual morality, lim-
its on the sale of alcohol, and sabbitarian laws
were the proper subject of state legislation.* Less
conventional attempts to control avarice, goug-
ing and advantage taking were not.*

The peace and good order component of
police power simply recognized the law’s age-
old role of protecting property and providing
rules to smooth out the flow of commercial in-
tercourse or settle disputes between property
owners. Although this undoubtedly gave legis-
latures some latitude, in the years between 1905
and 1937 the Court did not hesitate to invalidate
legislation when it decided the state had gone
too far. A statute requiring railroads to
deliver livestock to connecting carriers, an
order that railroads install switches to certain
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grain elevators, and a requirement that street-
cars be heated were among the laws invali-
dated during the period.*” State attempts to
regulate the mining, trucking, banking, rail-
road, and insurance industries also fell under
the judicial ax.*' Even laws that governed the
process of litigation were invalidated. A Kan-
sas statute that provided liquidated damages
for overcharging on shipments of oil was
invalidated, as were rules providing double
damages for a railroad’s failure to settle claims
for killing livestock.*?

The Court looked to the health and safety
component in many of the cases involving labor
regulations. In the years following Lochner it
upheld a shorter hours law for women in Muller
v. Oregon, but not without first being convinced
that long hours posed a significant health threat
to the “weaker sex.”** Reformers had cause for
optimism when, in Bunting v. Oregon, the Court
upheld a law that set the workday at ten hours
for women, children, and men working in
manufacturing, and required that employers pay
time and one-half for overtime.* That very Term,
however, the Court extended liberty of contract
thinking to federal legislation when it overruled
a law that prohibited anti-union yellow dog con-
tracts.* One year later Hammer v. Dagenhart
invalidated a federal child labor law, and six years
later Adkins v, Children’s Hospital would over-
rule a federal statute that set maximum hours
for women and children working in Washing-
ton, D.C.** “[F]reedom of contract is . . . the
general rule and restraint the exception,”
declared Justice Sutherland, “and the exercise of
legislative authority to abridge it can be jus-
tified only by the existence of exceptional
circumstances.”™’

Taking Justice Sutherland to task, modern
studies by Melvin Urofsky and John E. Semonche
make a valid point that the laissez-faire Court
upheld more statutes than it overruled.*® Their
detailed review of the cases tell us a great deal
about the impact of judicial decisions and the
limits of the Court’s power. But it does not war-
rant the conclusion that “the Supreme Court was
as progressive as most reformers could desire,”
or that “the Court was hesitant to exercise the
broad new powers to oversee legislation.” It

does not take away from the fact that legislation
had to pass through the judicial gauntlet. The
wonder is that some cases — like a law setting a
standard weight for a loaf of bread or a rule that
the sale of seed, hay, and coal be made on the
basis of actual weight — even made it to the
Supreme Court.*

It may be that, when the cases are counted,
the laissez-faire era Court does not prove to be
as hostile to regulatory legislation as is common-
ly portrayed. By emphasizing results over rea-
soning, however, these empirical studies tend to
misrepresent the tenor of early twentieth-cen-
tury decisions. Furthermore, they fail to explain
why reformers of the era were so upset with the
judiciary. For reformers, Lochner was more than
a myth. Their political arguments were based,
not on health and safety, but on ideals of fair-
ness and liberty. When the Court adopted liber-
ty of contract theory and the narrow definition
of police power, it rejected those ideals. Regu-
latory legislation was adopted and judicially
approved in the era. But it had to fit into the
Court’s formula. And, because the Supreme
Court is accepted in our society as the final
interpreter of fundamental law, the ultimate
impact of Lochner was that the judiciary had
skewed public debate by adding legitimacy to
one side and placing a heavy and undeserved weight
on the other.

Holmes captured this point in his dissent;

But a constitution is not intended to
embody a particular economic theory,
whether of paternalism and the
organic relation of the citizen to the
State or of laissez faire. It is made
for people of fundamentally differing
views, and the accident of our finding
certain opinions natural and familiar
or novel and even shocking ought not
to conclude our judgment upon the
question whether statutes embodying
them conflict with the Constitution of
the United States.®

Law professor Roscoe Pound later joined this
line of criticism. Not only had the Court usurped
a power properly abiding in the people, he wrote,
but it had strained the Constitution to the
utmost “in order to sustain a do-nothing philoso-
phy which had everywhere completely broken
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down when applied to the actual conditions of
modern life.”!

What made matters worse to Pound was that
the Court’s value choice was disguised as neu-
trality. The villain, for him, was the legal method
which portrayed judges as “passive oracles™ who
divine rules from an already existing body of
legal principles.® Among reformers within the
legal profession the reaction to this “mechanical
jurisprudence” spawned the schools of socio-
logical jurisprudence and legal realism. These
theories rejected precepts of late nineteenth-cen-
tury Classical Legal Thought that attempted “to
create a sharp distinction between law and poli-
tics and to portray law as neutral, natural, and
apolitical "

In 1937, thirty-two years after the Lochner
decision, the Court reversed itself. West Coast
Hotel v. Parrish, which upheld a state minimum
wage law, marked the end of liberty of contract.
Charles Evans Hughes’ opinion for the majority
drew a new boundary for the police power that
more closely reflects reformers’ views. Adapt-
ing the language of the laissez-faire Court he de-
clared that, “Peace and good order may be pro-
moted through regulations designed to insure
wholesome conditions of work and freedom from
oppression.”*

The Court’s rejection of liberty of contract
may have signaled the end of laissez-faire con-
stitutionalism but it did not signal the end of
judicial activism. Lochner was dead, but its ghost
remained. Guided by Justice Stone’s now
famous footnote four in the Carolene Products
case, the Court soon began to follow a “double
standard” for testing the constitutionality of state
legislation.*® Under this doctrine a presumption
favoring the validity of state legislation existed
when economic regulation was at issue, but a
stricter standard would be applied when other
“preferred freedoms”™ or personal liberties were
at stake. [nspired by this preferred freedoms doc-
trine, a new strain of judicial activism from the
Warren Court years up to fairly recent times
turned Lochner into a dilemma for some critics.
On one hand, modern liberals use the case as a
reminder of the dangers that lie in judicial dab-
bling in political economics. But liberals want
the Court to take the lead on matters of social
welfare policy, thus raising the specter of another
style of judicial activism. On the other hand,
some conservatives, especially those who are
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advocates of judicial restraint or original purp-
ose, use Lochner as a symbol of the dangers in-
herent in unrestrained judicial power.™ In at-
tacking the activism of Lochner, however, they
risk acquiescing to the idea that property rights
could expect only minimal protection from the
Constitution.

That is not a problem for some modern prop-
erty rights advocates. The laissez-faire Court
might have skewed public debate, they would
argue, but it skewed debate in a way consistent
with the Constitution. According to some, the
function of the law ought to be to encourage eco-
nomic efficiency or neutrality.”” Like laissez-
faire economists, today’s adherents to neoclassi-
cal economics or “the Chicago school” believe
that those objectives are best accomplished
through the workings of the market.

It is not enough to show that Lochner was
decided on the basis of correct economic theory,
however. Reasonable as the economic arguments
may be, in order to legitimize the Lochner
decision and the legal doctrine it represents, pro-
ponents must also show that it was good consti-
tutional law. To do this they emphasize that prop-
erty was among the most important concerns of
the Framers of the Constitution and the authors
of the Fourteenth Amendment.*

There is widespread support for the proposi-
tion that property was supremely important to
the framers.® Reminding us of this raises seri-
ous questions about the legitimacy of giving prop-
erty second class status among rights. It does
not, however, mean that the Constitution
embraces any particular theory of competitive
capitalism or radical individualism. There is no
doubt that our constitutional traditions include a
link between the sanctity of property and
notions of liberty. The link is strong but it is
also complex. It takes an unsubstantiated leap
of logic to conclude that “the [F]ramers of the
Constitution were generally concerned not solely
with protecting property rights but also with
market freedom.” For one thing, economic
regulation has been a common part of American
life throughout most of our history, and gener-
ally accepted in politics and law.®" What is more,
the Framers wrote only two protections of prop-
erty into the Constitution. Article I, section 10
provides that no state shall pass any law . . .
impairing the obligation of contract. The Fifth
Amendment guarantees that private property
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shall not be taken for public use without just
compensation and that property shall not be taken
without due process. Although both provisions
have been applied to overrule government
regulations, until recently, neither has beén
interpreted as a broad and open-ended limitation
on government involvement in economic
matters. That task fell to the Fourteenth
Amendment’s Due Process Clause and the lib-
erty of contract doctrine.

Today’s most influential theory for tying eco-
nomic individualism to the Constitution is based
upon the Fifth Amendment guarantee that pri-
vate property shall not be taken for public use
without just compensation. Although a taking is
generally thought of as meaning government
acquisition or appropriation of private property,
Richard Epstein would apply the term to any
government action that adversely affects all or
part of the value of property.® Taxation, regula-
tion, intrusions on buying and selling property
would all be subject to the takings clause. Like
liberty of contract, the takings theory recognizes
that some governmental regulation is legitimate.
Also like liberty of contract, it envisions a very
limited role for government. According to
Epstein, the police power extends only to laws
protecting individual liberty and private property
against wrongs involving force and misrepresen-
tation perpetrated by one individual against an-
other.®” In the spirit of Lochner, Epstein would
place the burden on government to prove that its
legislation is a rational means to accomplish a
legitimate end.* Although grounded in a differ-
ent provision of the Constitution, Epstein’s “tak-
ings” theory shares most of the fundamental as-
sumptions of laissez-faire constitutionalism.

At the same time that one group of scholars
tries to rehabilitate Lochner and once again
attach economic individualism to the Constitu-
tion, another group has been reassessing the roots
of Lochner era jurisprudence. Modern histori-
ans have taken Lochner’s Progressive Era critics
to task. Holmes was wrong, they say. Lochner
and its genre were not the result of judges sim-
ply attaching an economic theory to the Consti-
tution. They were, in the words of Charles
McCurdy, the product of habits of thought that
were deeply imbedded in the American con-
sciousness well before the liberty of contract
doctrine entered American Jaw.®
What were these “habits of thought™ to which

McCurdy refers? Some writers, including
McCurdy himself, find them in antebellum free
labor thinking. They begin with the observation
that liberty of contract doctrine grew out of Jus-
tice Stephen Field’s idea of the right to choose a
lawful profession. Put in this light it is easy to
see the connection. A laborer’s right to agree to
the terms of employment appears linked to free
labor thinking in its rawest form — as a contrast
to indentured servitude. Lochner v. New York
thus appears not as a reflection of laissez-faire
thinking but rather as an instance of Justices
steeped in free labor ideology resisting the very
idea of unfree labor contracts.*

As the century progressed and the legal
theory of a right to choose a lawful profession
evolved into freedom of contract, so did the goals
and ideals of free labor become more complex.
Free labor was initially a response to traditions
that gave employers legal control over an
employee’s labor, even where the laborer had
entered into the employment agreement volun-
tarily. Under early Anglo-American law, once
an employment contract was entered the
employer had direct legal control over the
employee’s labor. During the entire term of the
contract, employers controlled the conditions of
work and the hours employees would work.
Some laws allowed them to prohibit the employee
from leaving, and even administer corporal
punishment.

By the middle of the nineteenth century most
of these forms of legal compulsion had disap-
peared. But there were deeper reasons for free
labor’s opposition to indentured servitude and
legal compulsions. The free labor ideology was
driven by a desire for economic independence
and what some referred to as “the dignity of
labor.” To most proponents, free labor meant
labor with economic choices and with the
opportunity to quit the wage-earning class.®’
Later nineteenth-century wage earners found that
the repeal of legal compulsions did not assure
that their hopes for independence, choice, and
opportunity would be achieved. In a world where
concentrated corporate power was becoming
more predominant, economic compulsion could

just as effectively threaten their liberty. Placed

in this world, wage earners and reformers began
to turn to government for help, and they did so
in the name of free labor.®®

Freedom to choose a profession and liberty
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of contract may have been appropriate
accomplishments for wage earner in a system
where labor was made unfree because of legal
compulsion. Clearly, Justice Peckham’s decision
in Lochner reflected free labor ideals in this
sense. But, given the goals of free labor and
changes in social and economic conditions, it is
just as clear that Peckham did not capture the
essence of the free labor tradition as it had
developed by the turn of the century. His deci-
sion to ignore the disparities of bargaining power
between workers and employers ignored the
realities of the labor market. His concern for
“the right of an individual to labor for such time
as he may choose” did little to foster the inde-
pendence and dignity of common bakeshop
workers to provide them

LOCHNER V. NEW YORK

government regulation as “special privilege” had
for Jacksonians. When late nineteenth-century
Jjudges and lawvyers attacked economic regula-
tion as “class legislation” they meant laws that
benefited one segment of society at the expense
of another.™ Most often they were exposing a
theory of government that denied the state the
power to affect distribution of wealth by placing
heavier burdens on one economic group — the
wealthy,” Certainly Justice Peckham thought
of the term in this manner. While still on the
New York Court of Appeals he denounced a
warehouse rate regulation saying, “to uphold
legislation of this character is to provide the most
frequent opportunity for arraying class against
class; . . . .7 The Jacksonian idea of “special

privilege” was not so

with economic choices.®
Whether rooted in laissez-
faire economics or free  la-
bor ideology, Peckham’s
ideas seemed to many to be
out of date.

Other scholars, Michael
Les Benedict, Howard Gill-
man, David M. Gold, and
Alan Jones among them,
find the roots of Lochner era
constitutional doctrine in
another “deeply imbedded
habit of thought”— the
ideals of Jacksonian democ-
racy.” Gillman observes
that while judges of the lais-
sez-faire era frequently extolled the virtues of
private property and market liberty, the cases of
the era “demonstrated a superior judicial com-
mitment to the familiar Jacksonian preoccupa-
tion with political equality or government neu-
trality, the belief that government power could
not be used by particular groups to gain special
privileges or to impose burdens on competing
groups.””  As Gold put it, the force driving the
judicial doctrine of the laissez-faire era was not
a wish to protect business from government but
rather an animus against “special” or “class”
legisiation.”™

Gold’s comment, which intermingles the con-
cepts of “special privilege” and “class legisla-
tion,” itllustrates both the strength and weakness
of this school of thought. “Class legislation,”
did not have the same meaning to opponents of

“Implicit in [the Jackso-
nians’] charges of class
legislation was the idea that
wage earners, farmers,
artisans, and laborers rep-~
resented the entrenched
Sforces of political privilege
while corporations and
powerful business interests
were the oppressed.”

broad. It referred to the
practice of granting gov-
ernment favors that
resulted in profit for a
particular individual or
group of individuals,

Although laissez-faire
constitutionalism no doubt
shared with the ideals of
Jacksonian democracy a
commitment to lLiberty,
equality under the law,
and government peutral-
ity, the meaning of liberty
and the reason for neutral-
ity were not the same.
Where the late nineteenth
century’s opponents of class legislation were
motivated by fear of democracy, Jacksonians
were motivated by a desire for democracy.
They opposed special privilege because it
resulted in artificial inequalities of wealth.
They feared it because it tended to concentrate
power. To Jacksonians, government’s doling of
special privilege created a vicious cycle that
threatened both liberty and democracy. Arti-
ficial inequalities of wealth gave those with
the most money the means with which to
influence government which, in turn, resulted
in these same people receiving more special
privilege. Jacksonians worried that this cycle
of privilege allowed the rich and powerful to
bend government to their own purposes. Their
response was to favor limiting the power of
government.”
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It is important to emphasize that the
Jacksonians’ distrust of government stemmed
primarily from their fear of special privilege and
artificial inequalities of wealth. Corporations
and special privilege put too much power in the
hands of too few individuals. In the Jacksonian
mind, the source of that power was government.
Later in the century, Jacksonian slogans about
limited government were used to denounce busi-
ness regulation. But the link is misleading. Jack-
sonians were not thinking of government as a
regulator. They wanted to limit government in
order to limit the power of moneyed interests.
Although later opponents of regulation may have
been true to some aspects of the Jacksonian
tradition, their opposition to class legislation
turned the tradition on its head. [mplicit in their
charges of class legislation was the idea that wage
earners, farmers, artisans, and laborers repre-
sented the entrenched forces of political privi-
lege while corporations and powerful business
interests were the oppressed.

Although the revisionist view tends to legiti-
mize Lochner era jurisprudence, not all of these
revisionist historians are interested in justifying
economic individualism. To the contrary,
Gillman’s purpose in re-evaluating Lochner
seems to be to justify modern judicial activism.
Lochner reflected a long tradition, he says. But
that tradition which reflects the Founders’ ideal
ofa faction-free America, the concept of the neu-
tral state and distrust of special legislation, gradu-
ally came into conflict with “the onslaught of
corporate capitalism.” Gillman concludes that,
by de-emphasizing economic rights and empha-
sizing personal liberties, the “constitutional revo-
lution of 1937” brought legal doctrine into line
with the realities of American society. Recog-
nizing that “Conservatives have used the lore of
Lochner as a weapon in their struggle against
the modern Court’s use of fundamental rights
as a trump on governmental power,” Gillman
wants to remove that weapon from their
hands.

Revisionist historians have successfully dem-
onstrated that judges of the Lochner era did not
simply pull Wealth of Nations off of their book-
shelves and attach it as an addendum to the
Constitution. But the implications of their dis-
covery can be exaggerated. [t is tempting to
either ignore or disregard that, as the century
passed, both the Jacksonian and free labor tradi-

tions splintered, sending shoots off in very dif-
ferent directions.”” Each shoot professed an
interest in liberty, each claimed to foster equal-
ity. But they had different views about what lib-
erty and equality meant, and different ideas about
the role of government and the value of democ-
racy. If the judiciary was influenced by these
traditions, it also was faced with competing theo-
ries of government that reflected a schism in the
traditions.

It is a mistake to think that the traditions of
free labor and Jacksonian democracy run in a
single straight line to the constitutional doctrine
of the laissez-faire era. Proof that late nine-
teenth-century constitutional doctrine has roots
in Jacksonian democracy and free labor theory
does not mean that the matured doctrine embod-
ies these ideals in anything like their antebellum
form. It does not rule out the possibility that
laissez-faire economics had a significant impact
on Lochner era constitutional doctrine.™
Furthermore, the tendency to depict laissez-faire
constitutionalism as sole heir to the free labor
and Jacksonian traditions has an unfortunate side
effect. Intended or not, it gives to the Lochner
era constitutional doctrine a sense of democracy
and egalitarianism that is not justified.

Regardless of whether it was based upon
laissez-faire economics, free labor theory, or
Jacksonian democracy, the lessons of Lochner
are the same. The Progressive historians’ com-
plaint that the Court had used an open-ended
doctrine to choose between competing visions of
liberty and the role of government remains valid.
So does their argument that the Court had
attached to the constitution a brand of
individualism that was not explicitly mandated.
Modern reformers, who favor judicial activism
in cases regarding privacy, discrimination,
voting rights, religious freedom, and criminal
justice, continue to face the unenviable task of
trying to distinguish their versions of judicial
lawmaking from that embodied in Lochner v.
New York. Modern conservatives who would like
to see a rebirth of classical economics cannot
shake Lochner’s legacy. A full evaluation of
the case, the events and theories that made it
important, and the controversy that it stirred
demonstrates why fusing neoclassical econom-
ics into the Constitution would not make good
law. Above all the experience of the Lochner
era demonstrates that, rather than assuring that
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important social issues are fully and fairly de-
bated, the misuse of judicial review can skew
the tenor of these debates. When it threw the
weight of the Constitution onto the side of

LOCHNER V. NEW YORK

laissez-faire style individualism the Court
abated the force of other reasonable theories
about how to solve the economic and social
problems of its day.
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Editor’s Note: Professor Gunther delivered this
paper as the Society's 1995 Annual Lecture. His
biography of Hand won the Society’s Erwin N.
Griswold Prize, a triannual award given to the
best work pertaining to Supreme Court history.

Perhaps I should begin as Learned Hand
started one of his last addresses, in December
1958, shortly before he turned eighty-seven. The
members of his audience, he said, were “of vari-
ous degrees of distinction, all very great, appar-
ently” Hand no doubt uttered those words with
tongue in cheek; but I cannot think of a more
apt occasion and a more appropriate audience
than to convey them here most seriously.

[ spent more than two decades working on
the first biography of Judge Learned Hand. The
biography was published just about a year ago,’
and [ would like to speak about the book, about
some things | learned while writing it, and about
the man who 1s its subject.

Learned Hand’s name is well known to many
Americans, not only to lawyers and judges, fora
number of reasons I won't enumerate exhaus-
tively. Justice Benjamin Cardozo was once asked
who among his Supreme Court colleagues was
the greatest. Cardozo replied: “The greatest liv-
ing American jurist isn’t on the Supreme Court.”
He was speaking of course about Learned Hand,
who served as a federal judge for fifty-two years,
from 1909 to 1961, who participated in thousands
of cases, who handed down thousands of opinions
— opinions that are still cited today (almost
always with the distinctive parenthetical remark

“Learned Hand, J.”"), opinions familiar to every
lawyer and law student.

The law normally changes far too rapidly to
assure vitality to decades-old opinions. But many
of Hand’s continue to be influential today, in part
for his remarkable gift in lucid literary expres-
sion, in part because of his sheer analytical abili-
ties. Moreover, Hand, especially in the last two
decades of his life, wrote glittering prose in a
large body of essays, eulogies, and lectures,* so
that in his final years Hand’s distinctive craggy
face, his bushy eyebrows and his penetrating eyes,
represented for many Americans the personifi-
cation of the ideal judge. Butaboveall, his major
impact stems from his devotion to craftsmanlike
work, his ability to analyze with care every single
case that came before him, large or small, and
from the model he provided of the creativity that
is within the powers of even his kind of
restrained, modest judging.

In speaking today about the judge and my
work on his biography, I will not say much about
his rulings. I want instead to focus primarily on
three related themes that emerge from my work,
and to intersperse some stories about the man
and the judge, to bring him to life as best I can,
much as I tried to do in the biography. First, I
want to identify some aspects of Hand’s life that
seem especially pertinent to contemporary prob-
lems regarding the exercise of the judicial func-
tion. Then, I want to discuss some choices and
adventures 1 faced in writing the Hand story,
especially to explain why the book is not an
intellectual biography but is rather a personal
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one that tries to unearth what made Hand tick,
and how his personal traits related to his man-
ner of judging. Finally. | want to address a
broader theme, the theme regarding the task of
the biographer generally.

Hand’s major legacy, beyond the example he
set of the judge as craftsman, lies in his model of
restrained, modest judging, in constitutional as
well as other areas. To some, it will seem odd to
view Hand’s restrained, modest judging as a con-
tinuing legacy, because, during recent decades,
there has been much skepticism that human
beings possessing the power of a judge can
indeed restrain themselves, question themselves,
doubt themselves; in recent years, there has been
far greater enthusiasm for more activist, inter-
ventionist, even ideological judges. Hand viewed
his judicial role as quite limited, but it was hardly
a paralyzing one. He did not think it judges’
business to infuse personal notions into the vague
phrases of the Constitution, but he opposed that
kind of activism in part because he thought it
would get courts into political trouble, and he
wanted to preserve the reputation (and indepen-
dence) of the courts in performing their very
important function of interstitial lawmaking, the
task of filling the gaps that judges confront when
they interpret statutes or encounter uncertain-
ties in the common law.

From the days of the legal realists of the 1930s
to those of the deconstructionists and other criti-
cal legal studies theorists today, many have
voiced doubts that judging can ever be truly
modest and restrained. Typically, these doubts
rest on the premise of what everyone supposedly
knows - that human beings Aave emotions and
ideological preferences, and that it is thus mere
myth and facade that a judge can be modest,
detached, impersonal, and fair minded, can lis-
ten to and seriously think through both sides of
an argument.

Hand was not the only well-known judge to
preach that much-criticized kind of restraint
maodel. Oliver Wendell Holmes, Jr., t00, stands
in that tradition, and Felix Frankfurter advocated
restraint far more often than Hand, and at much
greater length. But in my view, no one has bet-
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ter demonstrated by example, by performance,
that this supposedly unattainable model is
humanly achievable than Learned Hand. Holmes
was so detached from real world disputes that
he was truly Qlympian; he hardly cared about
the outcome of the conflicts in which the mass
of mankind engaged. And Frankfurter was so
passionate personally that, again and again, his
emotions made adherence to the principles he
preached well nigh impossible. Among these
three principal advocates of modesty and
restraint, Hand, though hardly perfect, came clos-
est to realizing in his work the ideal that so many
dismiss as myth.

Hand’s failure to gain appointment to the
Supreme Court of the United States, despite his
rowering reputation, may shed light on some
aspects of the appointment process, surely
another issue of considerable contemporary rel-
evance. In the early 1920s, Hand, though still a
district judge (until his promotion to the Second
Circuit in 1924), was already talked about for
the Supreme Court. His name was on some pretty
well-known lips, but — as one of Cole Portet’s
lyrics has it — they were the wrong lips. The
Court was of course a predominantly conserva-
tive Court at that time, the kind of Court that
would soon be described as that of the Four
Horsemen or of the Nine Old Men. But the people
who wanted Hand on the Court then were people
such as Oliver Wendell Holmes, Jr., and Louis
Brandeis, the great dissenters of the day. Unfor-
tunately for them (and for Hand), the Presidents
in power were Warren Harding and Calvin
Coolidge, and the politically active Chief Jus-
tice was William Howard Taft. Harding and
Coolidge had little use for Hand, no more than
Hand had for them: Hand voted in seventeen
presidential efections in all, eight times for a
Democrat, eight times for a Republican, and once
for an Independent — hardly the record of a loyal
follower of any one party. And Taft knew all
about that, better than most people. And so Taft
insisted, in repeated letters to the White House
and to the Attorney General when Supreme Court
vacancies arose, that so unreliable a maverick as
Hand could not be trusted on the Supreme Court.
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As Taft once wrote to the President, Hand “would
most certainly herd with Brandeis and be a dis-
senter. | think it would be risking too much to
appoint him.”

Taft was of course correct in his fears: Hand’s
first major law review article,’ published a year
before he became a judge, was a vehement
attack on the Lochner decision’ striking down a
maximum hours law for bakers, a decision that
gave its name to an entire era — the first three
and a half decades of this century, when the Court
repeatedly struck down economic reform laws
on the ground that they interfered with liberty of
contract and the free market. At least as impor-
tant to Taft, Hand had been an enthusiastic sup-
porter of ex-President Teddy Roosevelt’s Progres-
sive Bull Moose Campaign in 1912 (mainly
because Roosevelt and Hand both detested the
Lochner philosophy); Hand

order to run (unsuccessfully) for the presidency
against Wilson; Hughes, it was argued, should
therefore receive the first offer in 1930. Hand’s
supporters thought that this would merely be a
formal gesture, for Hughes surely would not
accept the Chief Justiceship just months after his
son, Charles Evans Hughes, Jr., had become
Solicitor General, for it would of course be
intolerable to have a son-father relationship
between the Solicitor General, who was respon-
sible for all the government’s cases in the
Supreme Court, and the Chief Justice. In any
event, the White House sent an emissary to
Hughes in New York, to explore his interest in
the vacancy. When the emissary returned to the
Oval Office the next morning, Hoover asked
what Hughes’ response had been, and the
emissary (Hand’s close friend, New York lawyer
Joseph Cotton, at the time

advised Roosevelt regularly,
even participating in the draft-
ing of the Progressive Party’s
platform and, in the interest of
helping the new third party,
running, while sitting as a
federal judge, for the chief
judgeship of New York State’s
highest court. And Taft had a
good memory: Taft remem-
bered that he had come in a
poor third in the 1912 presi-
dential election, well behind
Woodrow Wilson’s plurality
and Teddy Roosevelt’s strong
showing, largely because of the
Progressives’ defection from the G.O.P.

Hand’s chances of gaining appointment to
the Court grew considerably when Taft’s tenure
as Chief Justice ended in 1930. The President
then was Herbert Hoover, whom Hand knew,
admired, and indeed voted for in 1928. To fill
the Chief Justiceship vacated by Taft, Hoover
contemplated promoting his close friend,
Associate Justice Harlan Fiske Stone. That
move would leave a vacancy for a new Associ-
ate Justice, and Hoover, according to the most
credible story, was persuaded to choose Hand.
At the last minute, however, someone suggested
that Hoover should avoid insensitivity to the
G.O.P’selder statesman, Charles Evans Hughes.
Hughes had after all given up his seat on the
Court in 1916, in a sacrifice to his party, in

Deputy Secretary of State)
reported that Hughes had
accepted on the spot: “The
son-of-a-bitch never even
thought of his son!™ And
thus ended Hand’s second
opportunity.

Hand had one more chance
for a Supreme Court appoint-
ment. It arose in 1942, dur-
ing the early part of World
War I, when Justice James F.
Byrnes resigned to become the
Director of War Mobilization.
President Franklin D. Roose-
velt was bombarded with pleas
that he name Hand, pleas particularly from Jus-
tice Felix Frankfurter and Gus (Augustus) Hand,
Learned Hand’s cousin and colleague on the Sec-
ond Circuit. There is some evidence that FD.R.
almost selected Hand, but changed his mind at
the last minute. In part, the President feared the
political heat that a Hand nomination might stir:
1942, after all, was just five years after ED.R.’s
Court-packing plan, which rested on the propo-
sition that people over seventy were too old to
serve on the Court, and would have allowed the
President to appoint additional Justices if those
over seventy did not retire. Since Hand had
turned seventy at the beginning of 1942, the
prospect of naming Hand at the end of that year
simply proved too embarrassing to F.D.R.
(Indeed, F.D.R. had written to Gus Hand in a

A young Learned Hand
photographed off the bench.
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bantering letter that he wished that Gus, as
Senior Warden of an Episcopal Church, “might
alter in the records the date of [Learned’s]
birth.”®y Instead, Roosevelt decided to name a
vounger man, Wiley B. Rutledge, then a judge
of the D.C. Circuit. Ironically, Rutledge died
seven years later, in 1949; Learned Hand
continued to sit actively for twelve more
years after Rutledge’s death.

Hand’s experience reminds that appointments
to the Supreme Court are not solely based on a
merit system. The President’s personal feelings,
political allegiances, and a variety of factors play
a role, then as now — and rightly so, in my view.
In 1959, at a Second Circuit ceremony celebrat-
ing Hand’s fifty years on the bench, Chief
Justice Warren and Justices Harlan and Frank-
furter all took part, with Justice Frankfurter
delivering an especially
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he was committed to apolitical, dispassionate
judging, raises another question pertinent to con-
temporary concems. Although Hand was a skep-
tic {and indeed an agnostic) most of his life, pre-
World War 1 Progressivism sparked remarkable
enthusiasm in him. Moreover, Hand took a pub-
lic role {in 1914) in the founding of The New
Republic magazine, of which his friend Herbert
Croly was the first and long-time editor. Indeed,
Croly pressed Hand to leave the bench and
become an editor of the magazine instead! Hand
declined, but frequently contributed essays —
occasionally under his own name, most often
pseudonymous ones — essays usually criticiz-
ing the abuses of the Supreme Court. And wheth-
er publicly or not, Hand, unlike Holmes, never
ceased to follow public affairs closely — one of
the co-founders of The New Republic and then
his close friend, newspa-

affectionate speech — a
speech whose major theme
was that Hand was “lucky”
never to have made it to the
Supreme Court!'® That
remark tells us a great deal
more about Justice Frankfur-
ter, who was quite unhappy
with the Court’s majority by
the late 1950s, than it does
about Hand. In fact, Hand
privately (and poignantly)
confessed to his old friend
Frankfurter his quite under-
standable desire over the
years to sit on the Supreme
Court: [ can say it now
without the shame that |
suppose I should feel - [
longed as a thing beyond
all else that I craved to get a place on it. . . .
It was the importance, the power, the trap-
pings of the God damn thing that really drew
me on, and { have no excuse beyond my belief
that  am not by a jugful alone in being sub-
ject to such cheap and nasty aspirations.”"!
Not until his late seventies could Hand put
aside his regrets.

Hand’s engagement with public policy and
political issues for most of his life, even while

“I can say it now without the
shame that I suppose I
should feel — I longed as a
thing beyond all else that 1
craved to get a position on
[the Supreme Court. ... It
was the importance, the
power, the trappings of the
God damn thing that really
drew me on, and I have no
excuse beyond my belief that
I am not by a jugful alone in
being subject to such cheap
and nasty aspirations.”

per editor and columnist
Walter Lippmann, was
after all following them
professionally. (Holmes
by contrast took pride
in not reading news-
papers!}

Soon after the end
of World War I, Hand
decided to confine expres-
sion of his views on pub-
lic issues solely to his
private correspondence.
He was prompted most
importantly by Holmes,
who advised him to
“avoid heated issues”
while a judge. And so
Hand ceased the active
: political life he had led, a
life that would be quite unthinkable for a modern
federal judge. But by the 1950s, when McCar-
thyism became a national phenomenon, Hand
spoke out against it early and courageously on
several occasions — first in an address to the
American Law Institute,'”? then in an even more
widely publicized speech to the New York
Regents upon receiving an honorary degree,”
and then in additional speeches, mainly
between 1951 and 1955, Privately, Hand had for
years loathed the fear-mongering, intolerant
remarks of witch-hunters such as Senator Joseph
P McCarthy. That he spoke out publicly —
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forcefully and eloquently — earlier than almost
any other establishment figure, helped a great deal
to move the nation beyond that dark era.

Hand publicly expressed his feelings on these
issues only after he stepped down from “regular
active service,” in 1951. But this did not really
solve the problem of judicial propriety entirely,
for he continued to sit actively on the Second
Circuit for the final ten years of his life, until
1961. And during those years, he heard several
McCarthyism-related cases, such as Judith
Coplon’s espionage conviction and William
Remington’s alleged perjury regarding his youth-
ful Communist associations. Hand’s policy views
produced some real tensions in his judicial work.
The Remington case especially engaged his emo-
tions." The defendant, one of those accused by
Elizabeth Bentley (then a very prominent
ex-Communist witness), was convicted of per-
jury after a grand jury proceeding in which
Remington’s wife was browbeaten by the fore-
man (who had a contract to do a book with
Bentley) and the prosecutor. Hand was clearly
disturbed by the prosecutorial tactics, and his
sympathies were no doubt also aroused by the
labeling of a defendant as subversive largely on
the basis of events more than a decade earlier,
when Remington had been a student at
Dartmouth. But there was no legal argument
readily available to reverse Remington’s convic-
tion, no way to do so without extending prior
doctrine. Yet Hand dissented, and spent weeks
trying to write a persuasive, legally sustainable
dissent, in the hope that the Supreme Court
would grant review of the case.

I was Hand’s clerk then, and as always, my
sole job was simply to discuss the case with the
judge — never to write a word! (No law clerk
for Hand among all the clerks over his decades
on the bench ever wrote a word, in a memo or a
draft opinion — it was the ideal law clerk posi-
tion!) Hand’s expectation of a law clerk was star-
tling to a twenty-six-year old just out of law
school, who was told on first meeting this leg-
endary judge, already over eighty, that he was
supposed to argue with the judge, to find holes
in his drafts. [, like other new law clerks, thought
this was simply a nice way to make me feel bet-
ter, at least useful. Within weeks, I understood
that was in fact precisely what Hand wanted from
his clerks — and all that he wanted! Hand was
the most open-minded person | have ever met;

he was not only ready but eager for criticism,
Often, donning the judicial robe not only raises
self-esteem but also stirs a tendency to be too
cocksure about too many things. Hand, by con-
trast, once wrote to Holmes that he found the
cocksureness of so many deeply unnerving, for
he was never “damned cock-sure about
anything.”"

In the Remington case, Hand prepared draft
opinion after draft opinion, showed each draft
to me, and asked me to identify the holes in it—
which I did my best to do. That was his regular
opinion-producing process. By the time he got
to his thirteenth — yes, thirteenth — draft, he
handed it to me and asked, rather plaintively,
“Will that one wash?” After reviewing it at my
desk, 1 went back into his office to return his
long yellow sheets of paper to him and said that,
while the first two parts of the three-part opin-
ion now seemed airtight, there were still some
holes in the third part. He looked at me wearily,
even sadly, sighed, and explained: “I can’t sit
on the fence forever! I get paid to decide cases!
This one will have to do.” And with some
annoyance, he lifted a paperweight and threw it
at me — barely missing me. (My first encoun-
ter with an angry Judge Hand shook me up. [
returned to my office, sat down at my desk, and
put my head on my arms to pull myself together,
Hand soon came in silently, walking on the car-.
pet in his socks; I didn’t realize that he was there
and had lifted himself to sit on my desk until I
felt his hand touching the top of my head and
heard his voice saying: “Sonny, don’t take it
that hard. It’s all part of the job”” An hour or
two later, my wife, Barbara, came to the cham-
bers to pick me up for a social engagement. She
seemed to me unusually pale and a bit shaken
herself. It was a rainy night, and she reported
that she had gotten out of the elevator on the
twenty-fourth floor and had started walking down
the hallway when she encountered a figure in an
old beige raincoat with his hat pulled down over
his face. Not until the “stranger” grabbed her
by the arms and lifted his head to speak to her
did she recognize the judge. “What’s wrong with
you, young woman?” Hand said to her. “You
have been married at least three years now —
don’t you ever yell at him? You have to yell at
him more!” Unfortunately for me, Barbara
Gunther is a reasonably quick study!)
Enormous agony had gone into Hand’s
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Remington dissent. His arguments, while novel,
were very carefully considered, and his reason-
ing was nearly airtight. Hand’s sympathy with
the defendant’s fate, and his anger at the
prosecutorial misconduct, no doubt played a role
in moving him to write a strong dissent; but he
nevertheless remained open until the end to new
arguments and to critical questions, and he was
determined to prepare a dissent that was as
craftsmanlike as he could produce. The agony
of the decision was real, but, as he said, he was
paid to decide cases, and, despite all his self-
doubt and self-questioning, he decided more than
his share.

And Hand, that modest, restrained judge, that
man who so closely identified with Caspar
Milquetoast, had rea/ courage on the bench. His
opinion as a district judge in the Masse e in
1917 is a good example.'® Confronting the
Espionage Act of 1917 soon after its adoption,
two years before the issues reached the Supreme
Court in the Schenck,"” Debs,"® Frohwerk,"” and
Abrams® cases, Hand wrote his wife at the out-
set that at first glance the motion papers seeking
an injunction by that radical, antiwar magazine

against the Postmaster General seemed to make

a very persuasive case. If he had to decide the
case on the basis of this first reading of the
papers, he indicated, he would probably have to
rule against the government. In an especially
poignant letter, he expressed his realization that
his chances of promotion to the Second Circuit,
at the time very realistic ones, might well be

ed if he ultimately decided that way. But,
he went on to say, | must do the right as | see it
and the thing | am most anxious about is that |
shall succeed in giving a decision absolutely
devoid of any such consideration [as the pros-
pect of promotion]. There are times when the
old bunk about an independent and fearless
Judiciary means a good deal. This is one of them;
and if | have limitations of judgment, I may have
to suffer for it, but I want to be sure that these
are the only limitations and that | have none of
character”™ Soon after, he issued the injunc-
tion, knowing full well that his promotion would
be put on hold (as it was — he was not promoted
to the Second Circuit for another seven years).
His opinion sketched an “incitement” approach
to First Amendment decisions which, fifty years
later, became the law of the land. At the time
and for a few years thereafter, he argued at length

Judge Learned Hand on April 10, 1959, in the robing room before the Special Session marking the fiftieth anniversary

of his appointment to the Court of Appeals for the Second Circuit.

Justice F

He is flanked by Justice John Marshall Harl

Frankfurter, and Chief Justice Earl Warren, who all came to pay tribute to the venerable judge. Frank—

furter made a speech insisting that Hand was lucky not to have been elevated to the high court.
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with Holmes, one of his few heroes, about
Holmes” “clear and present danger” test of the
Schenck case. But Schenck and its progeny
enshrined “clear and present danger” into con-
stitutional law for decades. Hand thought, both
in the 1920s and the years before his death, that
his Masses approach was simply a little ship he
had launched into the waters that sank, never to
be retrieved. Posthumously, Hand was vindi-
cated, in Brandenburg v. Ohio in 1969.7

v.

There is no time to explore other aspects of
Hand’s work, on and off the bench, if I am to
turn to my second theme — my thoughts as to
what kind of judicial biography [ should write. |
faced a major choice when [ tried to sketch this
biography. Almost all judicial biographies I
knew were in large part works of intellectual
history, works tracing the subject through the
public record, especially the opinions. Studies
of character and personality and the relation of
these traits to the judicial output are a great deal
rarer. At the outset, then, I thought I would write
a primarily intellectual biography, the kind of
work Mark DeWolfe Howe started to write on
Holmes.® 1 thought | would have chapters on
Hand on contracts and Hand on torts and Hand
on antitrust and Hand on corporate reorganiza-
tion and Hand on taxation and so forth. I thought,
too, that I would intersperse brief sections on his
personal life and his nonjudicial work among
these doctrinal chapters.

That is not the book | have written. | changed
my own course from the direction of intellectual
history to a study of the human being and his
make-up, as well as a depiction of the rich
political and social history in which Hand lived,
a life that included the first six decades of this
century, from the presidency of Theodore
Roosevelt to that of John F. Kennedy (Hand
voted for both, by the way).

What above all shifled my course toward a
personal character study was my reading through
the hundred thousand or so manuscripts in the
Hand Papers, an extraordinary collection that was
made exclusively available to me. Hand did not
like the telephone, did not like commuting to
meet acquaintances in other states, detested dic-

tating letters — and (largely because of these
traits) was one of the truly great correspondents
of this century. He liked writing letters, often
very thoughtful and revealing ones, and he spent
several hours each day keeping in touch with a
wide range of friends and acquaintances, legal
and judicial and, even more important to him,
people outside the law’s realm. Some of the most
extensive correspondence, for example, is not
only his more than fifty-year-long exchange with
Felix Frankfurter, but also his correspondence
over more than a half century with Bernard
Berenson, the expatriate art historian and art con-
noisseur, and the decades of exchanges with
Walter Lippmann, the editor and columnist.
Hand’s devotion to the nearly lost art of letter
writing suggests a very nineteenth-century out-
look; his correspondence reminded me a good
deal of the work [ had done in early nineteenth-
century papers, of Henry Clay, Daniel Webster,
John Marshall, Joseph Story, and John Calhoun.
Hand had far more technologically advanced
means of communication available to him in the
twentieth century, but he chose to write his let-
ters in manuscript.

As 1 involved myself in those letters, I real-
ized that the far more intriguing task in writing
about Hand was to convey a sense of the com-
plex human being that was the judge. The book,
still contains, selectively, references to many of
his opinions (intellectual property, admiralty,
immigration, constitutional law, and so forth),
but I do that largely to illustrate the distinctive
traits that made the human being I describe such
a fine judge, to depict how he went about the job
of judging. And so, when asked what my model
was in writing this biography, I have never been
able to cite any judicial biography. [nstead, |
point to books [ consider to be simply good bi-
ographies, whether literary biography or politi-
cal biography, whether they deal with Edith
Wharton or E.M. Forster®”® or Charles Sumner®®
or Henry James.”

What 1 have written, then, is mainly a story
of a human being, a remarkably agonized
human being. Most people who know Hand only
from his opinions and his portraits think of him
as urbane, literate, quite self-assured, and serene.
What | depict is strikingly different: an anxiety-
ridden, self-doubting human being, a renowned
public man beset by private doubts — doubts that
were stirred in his childhood by a loving but
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often suffocating mother and by his larger-than-
life ideal of his father who died when Hand was
only a teenager, an ideal that Hand — the only
son — was pressed to emulate, a task he always
believed (until the end of his life!) that he had
not carried out successfully. These doubts were
reinforced at Harvard College, where the rigid
social structure of the day convinced Hand that
he was an uncouth outsider. They were rein-
forced still more by his frustrating experience in
law practice in Albany, to which his family suc-
cessfully pressed him to return, instead of pur-
suing graduate study in philosophy at Harvard,
under William James, George Santayana, and
Josiah Royce.

Hand’s legal work in Albany proved to be
dull and uninspiring, and he never feit that he
was any good at it. But after his marriage to
Frances Fincke in 1902, he escaped Albany at
last and moved to New York City. His law prac-
tice there did not enhance his self-esteem any
‘more than his lawyering in Albany had. But he
did become known for his intellectual talents in
a circle of lawyers who were interested in ideas
and in political reform. That renown bore fruit;
it was Jargely responsible for his appointment to
the federal bench in 1909, at the age of thirty-
seven. :

All of Hand’s anxieties and bouts of melan-
choly, traits that contrast sharply with the
common perception of the judge, make for a
fascinating story, Ithink. But what do they have
to do with the work for which Hand is best
known, his work as a judge? In my view, a great
deal. Hand’s self-doubts not only permeated all
aspects of his adult life — his marriage, his
friendships, his surprisingly frequent forays into
public affairs — but they also at least paralleled
his approach to judging as well: the self-ques-
tioning, open-minded human being could not
help acting that way as a judge. Hand’s per-
sonal qualities, in short, were close to the traits
for which he was admired as a judge — disinter-
estedness, non-dogmatic evenhandedness, open-
mindedness, and incessant, skeptical, probing.

V.

Let me finally turn to a theme relevant to
any biographer, not just a judicial biographer.
One common problem is that of the “authorized,”
“contracted” biographer. My biography was of
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course an “authorized” biography — Hand’s lit-
erary executor, Norris Darrell, asked me to write
it. But I did not encounter the problems often
met by “contracted” biographers who must
depend on the family’s goodwill in providing
access to materials and who are pressed to sub-
mit to potential family veto power over the manu-
script. Janet Malcolm has written extensively,
in a series of New Yorker articles and in a book,”
about the obstacles encountered by a series of
biographers of the poet Sylvia Plath, who all
needed the approval of Ms. Plath’s surviving
husband and his sister. And another literary
biographer, lan Hamilton, has written a fasci-
nating series of case histories®® vividly describ-
ing biographers’ encounters with executors and
family members who engage in “posthumous
reputation-shaping.” But I had no such prob-
lems, for Hand’s literary executor and family
were extraordinarily cooperative throughout,
never attempting to impose their views. Indeed,
I suspect | would not have undertaken the task if
I had not had written authorization from the out-
set to use solely my own judgment in the evalu-
ation of the materials.

This does not mean that 1 encountered no
problems at all in doing the biography. 1repeat-
edly had to confront the question of how far a
biographer should intrude upon his subject’s
privacy. [ faced especially delicate issues in
exploring some problems of the Hand marriage,
particularly Mrs. Hand’s close relationship with
Louis Dow, a professor of French at Dartmouth,
who was a permanent house guest for over three
decades in the Hands’ summer home in New
Hampshire. In dealing with issues such as
this, 1 relied basically on my own judgment
— fortunately for me, my judgment, not that
of a literary executor. Dealing with such mat-
ters tequires, | think, a degree of judgment, a
fair amount of delicacy to avoid needless
intrusions into privacies, and an avoidance of
baseless speculations. These are questions a
biographer can answer only by wrestling with
his own soul and conscience, and doing his
best to be fair in presenting a nuanced por-
trait of his subject.

Another problem that [ encountered was the
degree to which one is tempted to retell the
political and social history of the times, history
with which the biographer’s subject was closely
engaged. | wrote about some eras within my
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Professor Gunther signing copies of his biography of Learned Hand
after delivering the 1995 Annual Lecture.

own memory: the New Deal, World War 11, the
Cold War years, and McCarthyism; and many
before my time: Teddy Roosevelt’s Bull Moose
campaign, World War [ and the Treaty of
Versailles controversy, the political stagnation as
well as the civil liberties battles of the nation’s
“Return to Normalcy” during the 1920s. In each
case, on each era, I had to write and rewrite and
condense as | tried to convey the flavor and
issues of those times without recounting from
scratch all of America’s twentieth-century
history.

Perhaps the most difficult problem 1 faced
was a fairly common one: the biographer’s
capacity to retain sufficient detachment from his
subject to present a truly balanced and fair por-
trait. In my case, this problem arose from the
fact that I knew Hand: I was his law clerk from
1953 to 1954 and, after I began teaching at
Columbia in 1956, I spent many weekends
speaking with him. As I reflected on Hand and
his work after my clerkship and practice years,
my admiration for Hand’s approach to judging
continued to grow. This close acquaintance and
my admiration for him was one of the reasons
why I initially was extremely reluctant to under-
take the biography.

I end the preface of the biography with the

following passage: “I began work on
this biography despite the fear that my
admiration might preclude an abso-
lutely unprejudiced portrayal of the
man and the judge; I end hoping that
[ have pictured him fully, warts and
all. He remains my idol still.”™® In
reading the many reviews of my book
(almost all, happily, favorable), [ have
sometimes regretted those final words
of the preface. One West Coast legal
paper, indeed, printed a review of the
book, entitled “Blinded by the Light,”
claiming that my book was “not so
much a biography as [a] love letter”
and suggesting that I had confessed
to the sin of idolatry.” 1 have accepted
without difficulty the occasional
reviewer’s comment that [ have been
too easy on Hand in certain respects;
but I have somewhat resented charges
of idolatry seemingly based simply on
that closing phrase in my preface rather than on
a full examination of the book itself.

On reflection, however, I do not really regret
concluding my preface in that way. After all, it
is simply telling the truth to say that my admira-
tion for Hand had a lot to do with my decision to
undertake the biography. While I recognize thg
need for biographies of the world’s Adolf Hit-
lers and Josef Stalins, I myself would not cher-
ish devoting two decades to a person whom |
find repellent. I may have given Hand the ben-
efit of the doubt on some questions, but [ do not
think I have written uncritically, nor that I am
guilty of total adulation or of the hagiography
that, in Norman Dorsen’s phrase in the 1994
issue of your Journal, is “an occupational dis-
ease of judicial biographies written by former law
clerks.”* And, with the help of a wonderful
editor, Elisabeth Sifton, I hope and think I have
produced a readable, absorbing book. 1 certain-
ly do not consider these last twenty years wast-
ed, and I am especially pleased that my readers
have not found it a waste of time to plow through
all of my 680 pages of text.

* See Gerald Gunther, Learned Hand: The Man the Judge
(New York: Alfred Knopf, 1994).
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I. Introduction

Had Mount Rushmore been commissioned to
honor America’s greatest Supreme Court Justices
instead of its Presidents, there is little doubt that
the likeness of Oliver Wendell Holmes, Jr., would
have been chiseled into the stone. To a certain
degree, longevity of life and service accounts for
Holmes’ fame, for he was uniquely fortunate to
have met and served two of the four Presidents
enshrined in the South Dakota mountainside.
Having met Abraham Lincoln during his stint
as a Civil War soldier, he was appointed to the
High Court in 1902 by Theodore Roosevelt.
When one considers that he later counseled
Franklin D. Roosevelt during his first term as
President, Holmes’ career seems to demand
immortality.

In a speech delivered to Harvard Law
School’s Thursday Club in 1941, Mark DeWolfe
Howe, one of Holmes” former secretaries, sought
to explain the legendary status that his mentor
had achieved:

That the servant of the people hap-
pened also to be the son of Dr.
Holmes, blessed with the appearance
and manner of magnificence, and that
he happened to sit on the Supreme
Court until the end of his ninetieth year,
made the birth of legend inevitable.'

With due respect for Howe’s knowledge and
understanding of Holmes, his “inevitability
thesis” does not explain how this particular Jus-
tice became the first and only one to enjoy celeb-
rity status among the general population as well
as the legal and intellectual elite. Holmes’ spot
in the pantheon of great Americans was not
simply predestined by circumstance and pedi-
gree. His reputation was carefully conceived by
a combination of his own ambitious design,? and
by the efforts of a host of intellectuals who bran-
dished the tools of memory in shaping an imagé
of Holmes that suited the needs of their respec-
tive milieus,

A great deal has been written about the
changing perceptions of Holmes, most effec-
tively by one of his recent biographers, G.
Edward White. In a 1971 article entitled “The
Rise and Fall of Justice Holmes,” White charts
the evolution and creation of Holmes’ reputa-
tion between the 1880s and the 1960s from that
of “scientist” to “progressive,” to “liberal hero,”
to “unheroic pragmatist,” to “alienated intellec-
tual,” to “anti-libertarian.” The purpose of this
essay is not to challenge or confirm White's cat-
egories, but to explore the precise mechanisms
by which the dominant image of Holmes — that
of a great liberal hero — was constructed.

Since “liberalism™ came to dominate Ameri-
can politics during the New Deal, it is not sur-
prising that the public image of Holmes as a great
liberal was constructed during this era. While
much of the scholarship about Holmes is focused
on why he proved serviceable to liberals seeking




58 1995 JOURNAL

to use his name to promote their own agenda,
and on the question of whether Holmes was in
fact a “liberal” by the standards of his day or
ours,” very little has been written about the
actual tools employed by the New Deal’s image-
makers in constructing the house of liberalism
in which Holmes’ public reputation resides. The
blueprint to this house shows how politicians and
other interested parties can influence public per-
ceptions without addressing the public directly.

While Holmes was never an obscure Justice,
in his later years he began to enjoy a celebrity
status generally reserved for members of less
cloistered professions. As his birthdays became
newsworthy events, and his judicial aphorisms
became widely quoted, the legend of Holmes was
born. This legend would grow in the decade
succeeding his death in 1935, and despite the
attempts of revisionists, has yet to be fully dis-
credited. Nourished by the efforts of famous men
like Felix Frankfurter, Francis Biddle, and
Thomas Corcoran, and lesser-known individu-
als such as Dean Charles Clark of Yale Law
School and the playwright Emmet Lavery, the
apotheosis of Oliver Wendell Holmes, Jr, was
an informal New Deal project conceived of, and
executed by, liberal jurists, politicians, and
academics.

While each of these architects had personal
as well as ideological reasons for exalting
Helmes’ reputation, they were all mindful of the
role that the “Yankee from Olympus” could play
in convincing the American people to associate
liberalism with the power of ideas. While it is
not necessary for purposes of this essay to
expound upon Holmes’ philosophy at any length,
in brief, his judicial and extrajudicial writings
reflect a belief that courts should, where possible,
refrain from interfering with the intent of state
and federal governments to experiment with vari-
ous legislative schemes. Rooted in a respect for
what he called the “marketplace of ideas,”
Holmes’ brand of judicial restraint offered a
coherent philosophy to New Dealers, the great-
est experimenters of all. Thus, by portraying
Holmes as a liberal hero, the architects of his
legend turned the father of “ideas” into an
ancestral New Dealer.

Moreover, as liberalism evolved in the 1940s
to emphasize the protection of individual rights
and liberties, Holmes was once again exploited
by New Dealers committed to the power of ideas.”

In the face of threats from totalitarian regimes
abroad, and from a political atmosphere at home
increasingly intolerant of dissent, liberals in the
1940s created a new image of Holmes as a liber-
tarian, and merged this image with his reputa-
tion as a New Dealer. Again, it was Holmes’
faith in ideas that made this new emphasis pos-
sible. The same liberals who, in the 1930s, had
found support for pragmatism and deference to
legislative prerogatives in Holmes” marketplace
of ideas returned to the same marketplace a
decade later and discovered a way to associate
Holmes with their heightened dedication to free
speech principles. In this sense, the prominence
of “ideas” in Holmes’ philosophy made it pos-
sible for his reputation to evolve according to
the needs of liberalism.

In examining the creation of Holmes’ repu-
tation, 1 have found three events which most
clearly demonstrate how the individuals men-
tioned above acted both separately and in con-
cert to mold the public perception of the “great
dissenter.”” In chronological order, these events
were: 1) A nationally broadcast radio tribute to
Holmes on the occasion of his ninetieth birth-
day, highlighted by an address from the Justice
himself;, 2) A widely reported visit from Presi-
dent Roosevelt to the retired, but socially active
Holmes shortly after inauguration day in 1933;
and 3) the development, after Holmes’ death, of
“The Magnificent Yankee,” a nationally touring
theatrical production of the life of Holmes, that
was eventually made into a major motion pic-
ture and an Emmy-winning television film.

Each of these events has been acknowledged
by Holmes’ biographers as a major component
in the Holmes legend, but this essay attempts to
examine the role that various New Dealers played
in bringing them to fruition. Since much of the
lore surrounding Holmes has been shaped by
these events, those who helped to orchestrate
them are largely responsible for an image that
Holmes may not have been able to produce on
his own.

fi. Radio Days

Much of the intellectual energy in the early
1930s that would eventually coalesce in the New
Deal came from the campuses of the nation’s
prominent law schools.® While Felix Frankfurter
preached the virtues of progressivism and judi-
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cial restraint as a member of the Harvard Law
School faculty, the Dean of Yale Law School,
Charles E. Clark, was equally vigilant in pro-
moting a judicial philosophy that would support
liberal values. It was one thing, however, to
preach judicial restraint to small captive audi-
ences in Cambridge and New Haven, but quite
another to justify broad legislation on jurispru-
dential grounds to the general public. In search-
ing for a way to do just that, Frankfurter and
Clark recognized the value of radio as a device
for transmitting ideas in general, and the value
of Holmes as a spokesman for their ideas in
particular.”

While Holmes”™ birthdays had received atten-
tion in the national print media since 1926,'°
Frankfurter and Clark seized the occasion of
Holmes’ ninetieth birthday in 1931 to market
the “liberal” Holmes over the air waves. While
the plan to honor Holmes in a nationally broad-
cast radio address was originally conceived by
the editors of the Yale Law Journal, in collabo-
ration with their counterparts at Harvard and
Columbia, Dean Clark was more than a rubber
stamp for the plan. While the student editors

secured the promise of Chief Justice Charles
Evans Hughes to participate in a radio tribute,
Clark suggested that Holmes himself address
the national audience, and he personally
approached Holmes with the idea. Recounting
the sequence of events behind the radio address
in a letter to Francis Biddle, Clark wrote: “The
boys. .. had not expected to approach Holmes. |
suggested the latter and said 1 would do it
myself. So1called upon him . . . and found him
very intrigued with the idea.”"

While Frankfurter’s role in this affair was a
quiet one, he worked behind the scenes to help
organize the broadcast. Most significantly, he
arranged for a hookup of the broadcast at Harvard
Law School’s Langdell Hall, where a crowd of
approximately 500 gathered to hear the tributes.'?
In addition, he set the tone for the event by host-
ing a reception for Holmes on the day of the
broadcast, during which he presented the Jus-
tice with a bound volume of tributes from exclu-
sively liberal types.'”* Among those represented
were Benjamin Cardozo, Supreme Court appoin-
tee known for his deference to legislative pre-
rogatives; John Dewey, noted philosopher of

Chief Justice Charles Evans Hughes (above) delivered a radio broadcast in honor of retired Justice Oliver Wendell
Holmes, Jr.’s ninetieth birthday on March 8, 1931. From the privacy of his 1 Street home in Washington, Holmes fol-
lowed with his own address. The entire broadcast was a carefully orchestrated attempt by Charles E. Clark, Dean of
Columbia Law School, and Felix Frankfurter, a professor at Harvard Law School, to market Holmes before a mass

audience as a spokesman for liberalism.
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pragmatism; the journalist Walter Lippmann,
who would emerge as an important New Deal
supporter; and Frankfurter himself. Aware that
the press would be covering the birthday address,
Frankfurter made sure that this volume of lib-
eral praise was reported as well."

In the weeks and days preceding his birth-
day celebration, Holmes corresponded with
Clark, and their letters demonstrate how precisely
orchestrated the event was to be. While Clark
assured the honoree that the occasion would be
a “well-deserved tribute,” and that the “public
response to it will . . . be gratifying . .. ,” he also
assuaged Holmes’ concerns about the “dread
plunge into the unknown of radio™ by arranging
for the old man to broadcast from the comfort of
his own Washington study. As he wrote to
Holmes on March 3: “[N]ot only will you have
in your house the microphone and a receiving
set, but also a representative of the Columbia
Broadcasting Company will be on hand to tell
you what to do.” Clark also let Holmes know
that in addition to Chief Justice Hughes, both
Clark himself and Charles Boston, president of
the American Bar Association, would be
speaking.'?

For his part, Holmes was hardly nonchalant
about the broadcast. He was careful to inform
Clark by letter that he “intend(ed) to say about
150 words, mostly short ones, . . . As it turned
out, Holmes” message contained exactly 143
words, delivered as he had promised “deliber-
ately and distinctly.”"® As evidenced by the care-
fully crafted length and content of his speech,
which contained a melodramatic quotation from
one of Virgil’s more obscure poems, it is clear
that Holmes gave a great deal of thought to what
he would say, and that he was not unmindful of
the impact that his words would have on mold-
ing his public image.

While there is no evidence that Frankfurter
or Clark wrote or helped to write the speech that
Holmes delivered, both must have smiled when
he concluded by quoting Virgil’s line, “(d)eath
plucks my ear and says, ‘Live — [ am coming.””
Such language anticipates the youthful New Deal
zeitgeist by reflecting Holmes’ determination to
remain active until the end. [f Frankfurter did
not write or select this line personally, his role
was not insignificant. The source of the quote
was a book by Helen Waddell entitled Medieval
Latin Lyrics, which had been given to Holmes
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by Alger Hiss.'” Hiss, whose liberal bent would
one day make him notorious, had served as
Holmes’ secretary for the 1929-30 Term at
Frankfurter’s recommendation.

Were Holmes the only speaker on this occa-
ston, it would be hard to portray the event as a
liberal campaign project. Largely concerned
with outlining the “finishing canter” to his own
life, and with exhorting others to work while “the
power to work remains,”'" there is nothing
resembling a liberal agenda in Holmes™ widely
quoted speech. Nevertheless, March 8, 1931,
was a significant day in the creation of a public
perception of Holmes as a great liberal, because
an effort was made by Clark and Frankfurter to
portray him as such.

By the time Holmes was given the micro-
phone, Clark had described him as one whose
“tolerance and sympathy have led him, often in
dissent from his associates, to the expression of
the loftiest of liberal opinions.” Then, in a move
calculated to link Holmes’ philosophy to the kind
of trailblazing that epitomized proponents of
active government in the emerging New Deal
era, Clark said that Holmes was so often “ahead
of his generation” that “we may well hesitate to
differ with him for fear he but expresses the views
we will hold tomorrow.”* The underlying mes-
sage was clear: Those who oppose legislative
experiments today, will one day support them.

Itis ironic that Clark used such rhetoric, since
he was actually introducing the next speaker,
Chief Justice Hughes, from whom Holmes fre-
quently dissented. Hardly a nascent New Dealer,
Hughes was an unlikely coconspirator in the plot
to “liberalize” Holmes in the public eye. Asone
would expect from a Chief Justice, Hughes’ com-
ments about his colleague were apolitical, but
perhaps unwittingly, he helped to exalt Holmes’
image as an intellectual giant engaged in
purposeful experimentation (precisely how most
liberals in the 1930s viewed themselves) by
referring to his “authority of experience and wis-
dom™ and his “dauntlessness and unquestion-
able fire of youth.” By associating him with
liberal virtues such as youth and courage, the
organizers of, and participants in, the radio
broadcast made it appear as though Holmes
supported the principles soon to be enshrined
in the New Deal, despite the fact that his own
speech was devoid of politics.

Following the address, the liberal press
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rushed to embrace and deify Holmes. If Frank-
furter and Clark had attempted to “create”
Holmes’ liberal image, members of the press sold
that image to the public by reporting and follow-
ing up the radio event with a host of tributes to
Holmes couched in liberal praise. The New Re-
public, for example, praised Holmes for his “ex-
perimental attitude towards social problems,”
while The Nation echoed this sentiment with its
conclusion that “(h)e has stood always for the
right of social experiment.”

It is important to note that Holmes’ nineti-
eth birthday was not the first time that his name
had been summoned by men like Clark and
Frankfurter to argue in favor of legislative
experimentation. For example, in a 1927 essay
entitled, “Mr. Justice Holmes and the Constitu-
tion,” Frankfurter lauded Holmes for stemming
the tide of Lochner era jurisprudence by remain-
ing loyal to his philosophy that “[g]overnment
means experimentation” (Frankfurter’s words).?
It is unlikely however, that many people outside
of the legal community read such essays. For
years prior to 1931, Frankfurter had been sell-
ing the idea that Holmes was a great liberal, but
the target of his advertising had been the aca-
demic community. The radio address was an
important event in the creation of a liberal icon,
because it marked the first stage in an effort to
disseminate this 1dea to a wider audience.

11l. FDR Seeks Holmes’
Counsel

Given that the radio address took place in
1931, it is possible to view the event as a subtle
campaign tool for the soon-to-be-elected
Franklin D. Roosevelt. Since Roosevelt’s vic-
tory did not by itself ensure the passage of
reform programs, however, the campaign con-
tinued to be waged. Again, Frankfurter and other
advocates of judicial deference to legislative
prerogatives found it useful to parade Holmes
in front of the nation as a New Deal fellow trav-
eler. Much has been written about Frankfurter’s
relationship to FDR and the New Deal, and about
how the eminent Harvard Law professor used his
influence with the President to fill the govern-
ment with his cohorts and disciples, (the so-called
“hot dogs™).”* However, there has been no treat-
ment in this “conspiracy” literature of
Frankfurter’s use of Holmes as a more subtle

means of promoting the notion he shared with
FDR that the government should be afforded
constitutional latitude in its efforts to achieve
practical solutions to modern problems.

In searching for a way to portray the
President’s legislative agenda as jurisprudentially
sound, Frankfurter realized the valuable role that
the venerable Holmes could play: If the public
could be led to associate the progressive ideas of
the new President with the legal thinking of the
nation’s most well-known jurist, then the New
Deal would meet with less opposition than its
supporters feared. To this end, Frankfurter and
others committed to positive government acted
quickly after Roosevelt’s inauguration in
March 1933 to bring the President and the
recently retired Justice together in a highly
publicized meeting.

The visit of FDR to Holmes' home on the
occasion of his ninety-second birthday was
widely reported at the time, and has rarely
escaped the attention of Holmes’ numerous
biographers. Yet what has been treated as an
amusing piece of “Holmesiana™ is more prop-
erly characterized as a carefully orchestrated
political event in which Frankfurter played the
crucial role. Ironically, Frankfurter himself
admitted as much during a recorded conversa-
tion he had with Dr. Harlan Phillips in 1953, in
which he attemptted to deny the perception fos-
tered by the media that he and his cronies were
involved in “a great plot” to infiltrate the gov-
ernment with left-wing ideologues.™

Actually, as his recollections reveal, Frank-
furter was involved in a much more subtle plot.
Once again seizing upon the occasion of Holmes’
birthday to market his views to an attentive pub-
lic, Frankfurter realized the propaganda value
of a well-publicized meeting between a new
President and the man he referred to as “this most
revered figure in the land, this wise, old wisest
of judges . . . .7 Thus, before Roosevelt was
even inaugurated, Frankfurter sold the idea to
the President-elect that a visit to Holmes would
“give great pleasure to a very old gentleman
whom you admire.”® Careful to ensure that
“everything . . . go off according to Hoyle,”’
Frankfurter arranged for a lunch to be held at
Holmes’ house, followed by a “surprise” visit
from the President. Alerting the press to the
event, Frankfurter looked on contentedly as
Roosevelt arrived and slowly negotiated the
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THE PLAYBILL
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FOR THE ROYALE THEATRE

Louis Calhern and Dorothy Gish played My, and Mrs. Oliver Wendell Holmes, Jr., in the original cast of “The Magnili-
cent Yankee™ at the Royale Theatre in 1946. The play was based heavily on Mr. Justice Holmes, Franceis Biddle’s biogra-
phy, and portayed the childless Holmes as having a father-son relationship with his clerks. Felix Frankfurter had tried
unsuccessfully to persuade the playwright, Emmett Lavery, to drop the fatherhood theme, but he did manage to get him
to portray Holmes as a liberal hero who was driven by ideas, not ambition. In his secret correspondence with Lavery, he
also convinced the young writer to amend his drafts to help dispe) notions that Holmes was the father of totalitarian
thought by having the Justice express disapproval for Hitler.
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stairs of the famous old brownstone house at
1720 1 Street in front of the crowd that had
gathered.

Relishing the speculation the event was
bound to foster about the nature of the conversa-
tion between the President and the Justice,
Frankfurter did not for a moment conceive of
the visit as an opportunity for Roosevelt to
obtain the wise counsel of Holmes on matters of
state. Yet, to Frankfurter’s satisfaction, this is
precisely how the press reported the event.?® So
successful was this effort to portray Holmes as
defending FDR’s ideas on government, that
despite the accounts of those actually present,
several recent biographers have claimed that
Holmes used the phrase “form your battalions
and fight” in encouraging FDR to persevere
against the critics of his programs.?” That this
comment is apocryphal is less important than
the fact that it has contributed to the perception
of Holmes as a militant supporter of positive
government’s battle against the forces of laissez-
faire.

It is not the purpose of this essay to dispute
or confirm the contention that Holmes was a great
liberal jurist, with “liberalism™ defined as con-
fidence in the ability of legislative bodies to solve
social and economic problems. Mark DeWolfe
Howe and other scholars have argued that
Holmes was as much a skeptic about the omni-
science of legislators as he was about the capac-
ity of judges to discern the wisdom of legisla-
tion.* What has been argued thus far is that
despite the fact that Holmes’ philosophy resists
categorization along the liberal/conservative
axis, he was, and is, perceived by the American
public as a “liberal” because of the efforts of
actual liberals like Frankfurter to portray him
as such. .

Admittedly, the two examples of this effort
discussed above — the radio tribute to Holmes
in 1931, and Roosevelt’s visit to his home in 1933
— are very subtle forms of propaganda employed
to achieve the “liberalization” of Holmes. Such
efforts were not futile, however, as revealed by a
front page article that appeared in The New York
Times on the occasion of Holmes’ resignation
from the Court in 1932. Under a headline
declaring “Holmes’s Opinions Show ‘Liberal-
ism,”” the article hailed the “positiveness of his
opinions,” and claimed that Holmes and *his
close friend Louis D. Brandeis were regarded as

The Magnificent Yankee as he really looked, before he left
the Court in 1932. His wife, the former Fanny Dixwell,
contracted rheumatic fever shortly after their marriage
and never bore children. She did not go out much and
despised being photographed. As a result, there are no
known photographs of the real Mr. and Mrs. Holmes
together,

its most liberal members.™' It is also important
to realize that Holmes was nothing if not careful
about his reputation, and that he was not likely
to allow himself to be overtly manipulated by
New Deal propagandists. As such, any stronger
efforts at constructing the liberal Holmes would
have to await his passing,

1V. Dramatis Personus

The death of Oliver Wendell Holmes, Jr., on
March 6, 1935, triggered a flurry of tributes to
the great jurist. For those seeking to liberalize
Holmes, and thereby legitimate liberalism, the
obituary columns and memorial services offered
unique opportunities. The apotheosis of the lib-
eral Holmes ranged from a resolution passed by
the legislature of the state of Michigan resolv-
ing that Holmes “supported the rights of man as
paramount to property rights, maintaining an
attitude which stamped him as a progressive,”
to the ACLU-sponsored radio address in which
New Deal cabinet member Harold Ickes called
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Holmes a “giant . . . steeped in the ebb and flow
of a man-made world,” and in which Harold
Laski, the famous British author and New
Deal sympathizer, attributed to his departed
friend the conviction that “all life is an
experiment.”

Even President Roosevelt indulged in some

postmortem praise of Holmes’ jurisprudence in
a thinly veiled effort to cast the Supreme Court
as an instrument of progress rather than a
usurper of legislative prerogatives. In his mes-
sage to Congress on April 25, 1935, Roosevelt
called Holmes’ legacy “a faith in the creative
possibilities of the law.” In the same speech,
he declared that “Mr. Justice Holmes sought to
make the jurisprudence of the United States ful-
fill the great ends our nation was established to
accomplish.”® Surely anticipating the struggles
he would have securing a Supreme Court sym-
pathetic to his New Deal programs, Roosevelt’s
panegyric cannot be divorced from its political
intent.
. Even after the “switch in time,” by which
the goals, if not the means, of Roosevelt’s Court-
packing scheme were realized, liberal advocates
of legislative experimentation continued to
market Holmes to the public as the New Deal
“Symbol for an Age.”® Since the 1940s was a
new ‘“age,” however, the liberalism’s image-
makers felt the need to add a new dimension to
Holmes’ reputation. As the United States found
itself embroiled in a war against the forces of
totalitarianism, liberalism was evolving to
reflect an increased concern for individual rights
and liberties. In the repressive political atmo-
sphere that wars tend to foster, liberal exponents
of the “power of ideas” embarked upon a vig-
orous defense of the First Amendment under
seige. Once again, Holmes was perceived as a
figure whose faith in ideas could be used to
uphold and legitimate this new strain of
liberalism.

However, the campaign to portray Holmes
as an “evolved” liberal representing both New
Deal principles and the increased concern for
individual rights was complicated by a chal-
lenge to his image from a group of Jesuit theo-
logians and law professors who linked Holmes’
pragmatism with that of totalitarian regimes.
Driven by a fear of the immoral social experi-
ments being tested by Hitler, these scholars
turned the liberal’s praise of pragmatism on its

head, and maintained that

[i]f totalitarianism ever becomes the
form of American government, its
leaders, no doubt, will canonize as one
of the patron saints Mr. Justice
Holmes. For his popularization of the
pragmatic philosophy of law has done
much to pave the way.¥

In response to a host of articles published
during World War 11, in which Holmes™ Social
Darwinism and secular philosophy of law were
attacked as tending towards a dangerous immo-
rality, the liberal custodians of Holmes’ public
image perceived a threat to their own ideas con-
cerning the role of government in society.™ As
David Hollinger has argued, there was a reli-
gious subtext to this battle over Holmes’ reputa-
tion in the 1940s, as Francis E. Lucey and other
members of the Jlesuit/Catholic academy reacted
against the efforts of Jewish Liberals such as
Frankfurter, Morris Cohen, and Harold Laski to
secularize American intellectual life, and as these
same liberals reacted against the anti-Semitic,
“genteel” tradition by embracing “tough minded
...old WASPS” such as Holmes.”

While heated exchanges in bar journal
articles and other legal tracts did little, if any-
thing. to influence the dominant public perccp-
tion of Holmes as a liberal icon, the proponents
of this “myth” felt it necessary to reinforce the
image they had constructed and thereby to pre-
vent the association of their own ideas with the
immorality of totalitarian regimes. Since
important New Dealers such as Frankfurter,
Francis Biddle, and Thomas Corcoran, all of
whom had become associated in the public eye
with Hoimes (the latter two had been his clerks
for the 1911-12 and 1926-27 Terms, respec-
tively), continued to occupy powerful positions
in the early 1940s, their interest in continuing
the pro-Holmes propaganda campaign was sub-
stantial. Yet, owing to the fact that Holmes’
personal charm was no longer available as a cam-
paign tool, these men needed a new vehicle by
which to address the public. Into the breech
stepped an unknown lawyer-turned-playwright
whose own agenda and fascination with Holmes
made him a willing collaborator in the continu-
ing project to lionize the deceased Justice.

Emmet Lavery met Felix Frankfurter and
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Francis Biddle in early 1942 while researching
a play he was planning to write about Holmes.
The result of their meeting and continued corre-
spondence was the production of “The Magnifi-
cent Yankee,” a touring theatrical tribute to
Holmes authored by Lavery, which opened to a
packed house of Washington elites on New Year’s
Eve, 1945. After graduating from Fordham Law
School in 1924 and practicing law in New York
City for several years, Lavery became a newspa-
per editor in Poughkeepsie. Opting to pursue his
passion for drama in the mid-1930s, he wrote
several plays on Catholic themes and founded
the Catholic Theatre Conference in Chicago in
1936.% The story of how a Catholic playwright
such as Lavery came to collaborate with the secu-
lar intellectuals of the late New Deal era is an
interesting one that begins in 1937, with his
appointment as head of the Play Bureau of the
Federal Theatre Project by its director, Hallie
Flanagan.

As Joanne Bentley explains in her biogra-
phy of Flanagan, she was the nation’s leading
exponent of the Federal Theatre Project, and a
woman with close connections to important New
Dealers such as Harry Hopkins and Eleanor
Roosevelt. Yet, in the growing anti-Communist
fervor of the late 1930s, Flanagan’s zeal for a
national theatre made her subject to “charge[s]
of radicalism.” Thus, argues Bentley, Flanagan
chose to hire Emmet Lavery as her assistant
because she was “under pressure from Washing-
ton, [and] saw Lavery’s moderate views as
advantageous.™' A few years later, New Deal
image-makers such as Frankfurter and Biddle
would realize as Flanagan had, that Lavery’s
Catholic background and his association with
Jesuit intellectuals would be assets in the cam-
paign to liberalize Holmes.

For two years, Flanagan and Lavery super-
vised the writing and selection of plays for the
Federal Theatre Project with the support of
Roosevelt’s Works Progress Administration. In
November 1939, however, the project was liqui-
dated by an act of Congress under allegations
that it was subversive. (In 1947, Lavery would
defend himself against such charges before the
House Un-American Activities Commission).
Fortunately for Lavery, the project was extended
by the Rockefeller Foundation and Vassar Col-
lege, where he spent most of 1940 organizing
and filing all of the Federal Theatre records that

had been sent from Washington.”? Having
acquired a taste for the Rockefellers’ money and
a passion for the Federal Theatre, Lavery con-
ceived of a plan to use the former to promote the
latter. This plan revolved around Oliver Wendell
Holmes, Jr., a figure who had captured his imagi-
nation as a law student.

Recognizing the value of historical drama as
a tool by which “great lives would be the delight
of the masses as well as the scholars,” and con-
vinced that “[t]heatre, even more than the films,
might come to mold the thoughts and habits of
our time,” Lavery saw in Holmes a dramatic
subject that would both attract money and dis-
seminate his notion that government should be
actively involved in the lives of American citi-
zens (read: playwrights).” To this end, Lavery
successfully applied to the Rockefeller Founda-
tion for a grant of $5,000 per year, plus expenses,
to become a resident playwright at Smith Col-
lege, where his task was to “revitalize historical
drama” by dramatizing Holmes’ life."

Lavery’s brief tenure at Smith (which began
in July 1942) brought him into contact with (and
under the influence of) Frankfurter, Biddle, and
Corcoran. It was no coincidence that Lavery
undertook his work on Holmes at this small col-
lege in the Berkshires. According to the
Rockefeller Foundation archives, the details Qf
Lavery’s grant were negotiated by Hallie
Flanagan, the theatrical liaison to the New Deal,
who just happened to be the wife of Smith’s presi-
dent and a dean of the college in her own right.**
Thus, even before “The Magnificent Yankee”
could be shaped by Holmes’ former clerks and
intellectual disciples, its playwright had been
willingly lured into the New Deal’s web by the
promise of money and support for his aspirations
as a dramatist, If the Federal Theatre Project
and Hallie Flanagan showed what the New Deal
could do for Emmet Lavery, Frankfurter knew
that Lavery could do something for the New Deal
and for the new strain of liberalism that was
evolving in the 1940s.

The prelude to the first face-to-face meeting
between Lavery and Frankfurter was the deci-
sion by the former to expedite his research on
Holmes by sending the latter a series of inter-
rogatories requiring “yes” or “no” answers only.
To the playwright’s surprise, the Supreme Court
lustice “answered every question in some de-
tail and in his own hand.”*® Frankfurter was
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so willing, in fact, to assist Lavery in his project,
that he agreed to entertain him at his home in
Washington on a Sunday morning during the
Court’s Term in March 1942. In the course of
this meeting, Frankfurter not only encouraged
the effort to dramatize Holmes’ life, but he prom-
1sed to send a letter of introduction and recom-
mendation on Lavery’s behalf to Francis Biddle
who was then serving as Attorney General and
completing a biography of Holmes.*

While Frankfurter’s role in shaping the “The
Magnificent Yankee” would intensify after
Lavery had completed a first draft, Biddle had
a greater influence on the content of this initial
draft. Asreflected in the correspondence between
Lavery, Biddle, and Thomas Corcoran (Biddle’s
attorney), many scenes from the play were taken
directly from the pages of Biddle’s book entitled
Mr. Justice Holmes. Much of this correspon-
dence consists of a legal dispute, couched in
friendly terms, about whether the scenes appear-
ing both in Biddle’s book and Lavery’s play con-
stituted the coincidental use of incidents “in the
public domain,” or a “continuing collaboration”
between the two authors entitling Biddle to
acknowledgment in the credits, and a percentage
of Lavery’s profits * Ultimately, it was decided
that Biddle would receive fifteen percent of
Lavery’s royalties from future screen productions
of the play.

It is clear that Lavery did use a good deal of
Biddle’s biography in developing his play, most
particularly its portrayal of the childless Holmes
as having had a father-son relationship with his
clerks® In the play, Lavery extended Biddle’s
“starved fatherhood” theme to cast a sentimen-
tal aura over Holmes that greatly disturbed the
“tough-minded”Frankfurter.®® Nevertheless,
Biddle’s theme came to dominate the play as well
as the screen and television versions that were
to follow.

There is also little reason to doubt that Lavery
borrowed Biddle’s use of Henry Adams as a foil
for Holmes, and that he adopted the biographer’s
technique of posing Adams’ “frustrated skepti-
cism” against Holmes® “faith in life.””" Thus,
playgoers listening to Lavery’s Adams calling
Holmes “infernally hopeful,” were actually
receiving a message from Roosevelt’s Attorney
General, who wanted Americans to identify with
Holmes and embrace his alleged “hopefulness”
about the New Deal.
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Whatever legal obligations Lavery may have
had to Biddle for the information culled from
his biography, he conceded his debt in several
ways. First, he included a note in the playbill
and all copies of the play stating “[t}he author is
indebted to Mr. Francis Biddle for the use of cer-
tain material from Mr. Biddles biography Mr.
Justice Holmes ™ Later, when the play had
become a film, Lavery wrote an article for The
New York Herald Tribune in which he spoke of
how he and Biddle had “decided to join forces,
with the result that | based a large part of my
play on the source materials contained in his
biography of Holmes.®

Interestingly, whereas Biddle demanded rec-
ognition for his contribution to the construction
of “The Magnificent Yankee,” Frankfurter was
concerned with keeping his contributions a
secret. As he wrote to Lavery in 1944, “while
the Attorney General is eager that you make
known his share in your dramatization of the
Justice, 1 am equally eager that no one should
even remotely associate me with your interpre-
tation.”™ Yet despite his desire to remain an
anonymeous campaigner for Holmes’ image,
Frankfurter was hardly as disinterested as he
would like to be remembered. The very fact that
the Justice felt it necessary to request anonymity
from Lavery reveals how significant a role he
actually played.

Not only did Frankfurter encourage the
effort to dramatize Holmes’ life, but he used his
profound powers of persuasion {o convince
Lavery to alter his portrayal of Holmes so as to
enhance his reputation as a liberal hero whose
philosophy was rooted in a fundamental concern
for the rights of man. As revealed by the exten-
sive correspondence between Frankfurter and
Lavery dating from their meeting in 1942, u
until the screen production of “The Magnifi-
cent Yankee” in 1950, the Justice had two major
concerns regarding the portrayal of Holmes.
First, he wanted the Justice to be revealed as a
man driven by ideas and not ambition; second,
he wanted to dispel the emerging image of
Holmes as a philosophical father of totalitarian-
ism. Whereas a decade earhier Frankfurter’s role
in legitimizing liberalism had been to associate
Holmes with experimental legislative schemes,
his new efforts were aimed at disassociating
the Justice from repressive government intru-
sions. The stage and screen versions of “The
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“The Magnificent Yankee"” was filmed by Metro-Goldwyn-Mayer in 1950 and then presented by Hallmark on NBC in
1964. Alfred Lunt and Lynn Fontaine (above) played the Holmeses in the televised version, which won five Emmys and

brought the image of Holmes 2

liberal icon to millions of Americans. The tone of Holmes’ disapproval of Hitler was

sharpened for the film versions: “This fellow Hitler doesn’t smell too good to me” became “I don’t understand what’s
going on in Germany . . . I don’t understand it and 1 don’t like it.”

Magnificent Yankee” reflect the success of
Frankfurter’s effort to reinvent Holmes according
to the needs of liberalism.

Fortunately, for purposes of reconstructing
the campaign to liberalize Holmes, the Frank-
furter-Lavery correspondence has been carefully
indexed as part of the Felix Frankfurter Papers.

Yet my research has uncovered an important
document that these papers do not contain.
Buried in the UCLA Arts Library Special Col-
lections is a copy of the first draft of “The Mag-
nificent Yankee,” that Lavery sent to Frankfurter
on May 11, 1944, and which the Justice care-
fully annotated and returned to the playwright
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on July 6. That Frankfurter would have taken
the time to read the rough draft of a little-known
playwright is remarkable, and his comments
reveal how strongly he felt about the subject
matter. Moreover, the letters that the two men
exchanged cannot be properly understood with-
out reference to this document.

In the cover letter that Frankfurter enclosed
with the annotated script he sent to Lavery, he
summarized his views regarding the importance
of downplaying any hint that Holmes possessed
any “meretricious motives.” Specifically, he felt
that Lavery had “falsifie[d] reality” by “mak|ing]
the Jack of children . . . and failure to become
C.J. [Chief Justice] significant influences in the
lives of the Holmses.” Frankfurter insisted that
“the importance about Holmes for the American
heritage is to have him become part of the Ameri-
can tradition, even tho[ugh] he did not hanker
for a son and even tho[ough] he did not have
ambition for place but for the passionate pursuit
.of his ideas.”

As discussed above, Frankfurter was unable
to convince Lavery to omit the “starved father-
hood” theme from “The Magnificent Yankee”
despite such annotational protestations as
“Please, please drop this silly father theme,” and
“You must not do this, it’s an indecent and a
false intrusion. . . . [ don’t care who gave you
this bit of pathetic fallacy.”™ Lavery remained
convinced that it was “a good thing for people to
believe that Holmes (the complete human being)
was just as human with respect to. . . the family
or the father and son motif. . . .”* While he
agreed with Frankfurter that “[w]e do want to
show that it was the ‘passionate pursuit of his
ideas’ which was the dominant force” in Holmes’
life, he felt that the fatherhood theme would not
detract from this presentation.’®

Yet with regard to his portrayal of Holmes as
caring deeply about being passed over for the
Chief Justiceship in 1916, and again in 1921,
Lavery came to accept Frankfurter’s argument
that such a portrayal “falsifies the significance
of his philosophy, of his thinking, of his life.”
Responding to Frankfurter’s argument that “fun-
damentally [the Chief Justiceship] did not mat-
ter to him” because of his “lack of ambition for
place,” Lavery notified the Justice by letter that
he was specifically altering the text of his play
to make room for a “clear statement of Holmes’
lack of ambition for high office” In the same
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letter, Lavery indicates that he made this deci-
sion after meeting with Francis Biddle and lis-
tening to his “excellent suggestions,™

The nature of this alteration of the text of
“The Magnificent Yankee” is worth mentioning.
In the original draft Holmes wistfully tells a gath-
ering of his secretaries not to expect President
Warren G. Harding to name him as Chief Jus-
tice to replace Edward Douglass White because
“[1)f 1 were you I'd put my money on Taft™ In
the revised text, Holmes tells his adoring clerks,
(and the American public):

Sorry to disappoint you, boys. White
is retiring soon . . . but the President
wants a conservative and | think Taft
will be the man . . . I'm too old for that
kind of going’'s on . . . and besides |
never did understand ambition for high
office [emphasis added].®®

As Frankfurter realized, the addition of this
disclaimer was not an insignificant component
of the campaign to liberalize Holmes’ image and
purify his motives. Not only was this incama-
tion of Holmes distinguished from Taft, the “con-
servative,” but as Frankfurter wrote to Lavery
after reviewing the change, *“| am glad that you
have softened the crude implication that Holmes
had ambition for the Chief Justiceship — a sug-
gestion that would deny the central drive of his
life.” While the Justice continued to berate Lavery
for the “unqualified balderdash” represented by
the “suggestion that his relation with his law
clerks was the sublimated expression of his frus-
trated longing for a son of his own,” he clearly
appreciated what he perceived to be the increased
focus on Holmes’ “purpose to follow the inner
call of a thinker.”*

With “The Magnificent Yankee™ set to open
less than two months after Lavery’s decision to
delete “meretricious motives” from his portrayal
of Holmes, it is possible to view this decision as
another “switch in time” serving to protect the
memory of the New Deal by purifying the image
of one of its alleged ancestors. With the emi-
nent actor Louis Calhern touring the nation por-
traying Holmes as a great thinker driven not by
ambition but by ideas, Frankfurter, Biddle, and
Lavery were in a very real sense responsible for
shaping the public perception of Holmes.

As discussed above, however, the rumblings
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from Jesuit circles about the relation between
Holmes’ ideas and totalitarianism continued to
offer a competing image of the man. The
decision of Metro-Goldwyn-Mayer to undertake
production of a cinematic version of “The
Magnificent Yankee™ in 1950 presented the cam-
paigners for the liberal Holmes with another
opportunity to counter such rumblings. Frank-
furter was particularly offended by the compari-
son of Holmes to Hitler coming from the likes of
Father Lucey.® Thus, in a letter to Lavery prior
to the release of the film, Frankfurter described
the Jesuit attack on Holmes as a. “pack in full
hunt,” and he claimed that “the view of Holmes
as the father of totalitarianism takes the palm as
a ludicrous conception.”s

It is in the context of this battle over the mean-
ing of Holmes™ philosophy that Lavery went
out of his way to emphasize Holmes’ contempt
for Hitler. Whereas in the play Holmes” only
comment on the subject was, “This fellow
Hitler doesn’t smell too good to me,” in the
cinematic version he calls him a “Son of a bitch”
and adds “I don’t understand what’s going on
in Germany . . . [ don’t understand it and 1
don’t like it.”"* This change reflects the cam-
paign to disassociate liberal “Holmesian™ prag-
matism from the social experiments that defined
Hitler’s regime.

Even the press releases concerning the film
version of “The Magnificent Yankee” reflect the
effort to glorify Holmes by playing upon the fears
of Americans in 1950. With Hitler a recent
memory and the Russians an emerging threat,
the Motion Picture Association wrote of the film:

This picture could not have come
at a more opportune moment . . . If
we are to achieve international peace,
it can only come in the wake of a body
of international laws which, inspired
by such men as Thomas Jefferson and
Oliver Wendell Holmes, Jr., the mem-
bers of our great American Bar Asso-
ciation will write.*?

[f the Jefferson-Holmes connection wasn't
obvious to all filmgoers, no one could have
missed the explicit attempt to link Holmes to
another great figure claimed by the American
left. The friendship between Holmes and Louis
Brandeis was a strong theme in the film as well

as the play, and according to one reviewer, the
production “revealed the two of them as the most
progressive judges on the High Court bench.””

The televised version of “The Magnificent
Yankee™ in 1964 brought the campaign to lib-
eralize Holmes to a new level, as the Lavery-
Biddle-Frankfurter collaboration was seen by
millions of Americans on NBC. That this show
garnered five Emmy awards reveals how seri-
ously the public took the presentation of Holmes
that these old-time New Dealers had helped to
shape. While Americans watching Alfred Lunt
and Lynn Fontaine portray Mr. and Mrs. Holmes
from their living rooms may not have been aware
of the influence of men like Frankfurter and
Biddle on their perceptions, they certainly
absorbed their message: Holmes was a liberal
who deserves a spot in the pantheon of great
Americans.

V. Conclusion

It has been the aim of this essay to examine
the specific mechanisms employed by the New
Deal’s image-makers to legitimate liberalism by
liberalizing Oliver Wendell Holmes, Jr. At this
point it bears repeating that my intent has not
been to participate in the debate as to whether
Holmes was, or was not, a “liberal.” Moreover,
I have resisted taking a position as to whether
the campaign in the 1930s to garner support for
positive government, and the campaign in the
1940s to defend the rights of man as embodied
in the First Amendment, would have succeeded
without the machinations of New Dealers like
Felix Frankfurter, Charles Clark, Francis Biddle,
and Emmet Lavery to associate Holmes with

~these “liberal” ideals. What has been argued

here is that the dominant public perception of
Holmes, as a supporter of both of these strains
of liberalism, was shaped by the efforts of these
men.

The famous radio address celebrating
Holmes’ ninetieth birthday, the oft-told story of
FDR’s visit to Holmes” home in 1933, and the
dramatization and popularization of Holmes’ life
in “The Magnificent Yankee” should not be seen
as three isolated events in the warehouse of
Holmesiana. When viewed together, as three
aspects of the same campaign to create an image
of a man, these episodes take on a significance
that Holmes’ biographers have ignored.
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To point out the role that Holmes’ admirers
played in orchestrating his liberal public image
is not to deny the Justice’s own part in the cre-
ation of his exalted reputation. Holmes’ life-
long ambition for historical greatness cannot be
ignored as a factor in his popularity, nor can his
wit, his longevity of service, or the fact that he
bequeathed a quarter of a million dollars to the
U. S. Treasury (the largest unrestricted gift ever
given to the United States up to that time).”'
Holmes’ comment to Charles Hopkinson, the
Supreme Court portraitist, upon the completion
of the Justice’s painting in 1929, reveals how

he relished the opportunity to shape his image.
Admiring the artist’s work, Holmes exclaimed
“[t]hat isn’t me, but its a damn good thing for
people to think it s’ While it is open to debate
whether Holmes shared the ideclogical convic-
tions of those who helped create his reputation,
he certainly shared their faith in the ability to
manipulate the public.

* 1 gratefully acknowledge the assistance of William Nelson,
R.B. Bernstein, and Louis Anthes of the New York University
Legal History Colloquium, and of Carl Prince, Thomas Bender,
and Neil Maher of the History Department at New York Uni-
VETSHY.
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John Marshall’s Supreme Court
Practice: A Letter Comes to Light

James C. Brandow'

The discovery of a previously unknown let-
ter written by John Marshall is a noteworthy
event. When that letter sheds light on his legal
practice before the Supreme Court in the 1790s,
it becomes an even more welcome addition to
the historical record. Only a few of Marshall’s
letters and other contemporary sources provide
information about his activities as a lawyer. As
the editors of his papers have readily admitted,
“[t]he want of documentation for Marshall the
lawyer” has always been a limiting factor in our
understanding of the great jurist® That limita-
tion has now been breached somewhat. While
engaged in research for the fifth volume of The
Documentary History of the Supreme Court
of the United States, 1789-1800, the editors of
that series found a copy of a one-page letter by
Marshall deposited in the Virginia Library in
Richmond. The letter helps to fill in a gap in
our sketchy knowledge of Marshall’s legal prac-
tice before the Supreme Court.

Marshall’s peers recognized him as an out-
standing appellate litigator in the superior courts
of Virginia by the early 1790s, but prior to his
appointment as Chief Justice in 1801 he had
appeared as counsel in only one case before the
U.S. Supreme Court. That suit was Ware v.
Hylton, decided in February 1796, a British debt
case that tested the supremacy of a federal treaty
over state law. Marshall’s client, the Virginia
debtor Daniel Hylton, lost to the British creditor
and the case had wide repercussions throughout
the United States.” One year later, in February
1797, Marshall was back in Philadelphia to

argue Hunter v. Fairfax, a land dispute case in
which he had a personal interest.* According to
standard accounts, Marshall never had an oppor-
tunity to address the Court, and after the suit
was dismissed, he returned home. Soon after, in
June 1797, President Adams appointed Marshall
to serve as an envoy extraordinary to France.
Never again would he be able to devote all of his
energies to his legal practice.®

That accepted chronology or sequence of
events must now be amended by adding another
Supreme Court case in which Marshall partici-.
pated. While in Philadelphia in February 1797,
Marshall was retained by the state of Virginia to
act as counsel in Hollingsworth v. Virginia, or as
it was originally docketed, Grayson v. Virginia,
a suit filed by the Indiana Company in the
Supreme Court in 1792.° The Papers of John
Marshall, an outstanding documentary project
and the recognized authority on his career,
printed a letter dated February I, 1797, from
James Wood, the governor of Virginia, to United
States Attorney General Charles Lee, a native of
Virginia, in which Lee was directed to confer
with Marshall about the case.” In the absence of
additional evidence, the editors of the Marshall
Papers were unable to comment further on
Marshall’s employment.* However, with the
Documentary History Project’s discovery of
Marshall’s response to the governor, as well as a
response from Attorney General Lee, we now
have a more complete record of the part Mar-
shall played as counsellor in Hollingsworth v.
Virginia.
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Virginia's troubles with the Indiana Company
dated back to 1768, when that organization of
wealthy Pennsylvania and New Jersey merchants
and land speculators secured a deed from the
chiefs of the Six Nations to almost two hundred
thousand acres of land in what is now West Vir-
ginia. The company petitioned the Virginia leg-
islature for recognition of its deed in 1776, but
that petition as well as others in later years was
denied on the grounds that Virginia and not the
Indians owned the lands. Continually frustrated
in its quest to have the deed accepted, the Indi-
ana Company finally instituted a suit in the
Supreme Court against Virginia in 1792.°

The governor of Virginia refused to accept
service of the subpoena but informed the General
Assembly of the suit. The legislature responded
by promptly passing resolutions which
declared that the Supreme Court of the United
States did not have jurisdiction in the case and
that Virginia could not be made a defendant in a
suit without its consent. On February 18, 1793,
however, the Court, in another case, Chisholm v

The discovery of a new letter written by attorney John
Marshall to Governor Wood regarding a suit by the Indi-
ana Company against the state of Virginia sheds light on
Marshall’s participation in the case. In the letter,
Marshall informs the governor that he and Attorney
General Charles Lee (above) had decided that it was not
advantageous to the state for them to appear before the
Supreme Court.

Georgia, announced its decision that states could
be sued by citizens of other states in the Supreme
Court. Two days later the Court issued a sec-
ond subpoena in Hollingsworth. Virginia again
ignored the process and entered no plea in court.

In the meantime, the Supreme Court’s rul-
ing in Chisholm resulted in the widespread
demand for a corrective amendment, and Vir-
ginia was at the forefront of that movement. As
early as February 13, 1793, the governor had
written to Virginia’s senators requesting they pro-
pose an amendment to “preserve the States from
the pernicious effects . . . of the federal judi-
ciary.”'® Nevertheless, it was a senator and rep-
resentative from Massachusetts who took the
lead in Congress by introducing resolutions on
February 19 and 20, 1793, that insured that no
state could be dragged into federal court by an
individual. The resolutions elicited little sup-
port, and no action was taken in either house.
One year later, however, Congress passed simi-
lar resolutions by wide margins, and they were
sent on to the states for ratification.

While the constitutional amendment pro-
gressed through the state legislatures, Virginia
continued to maintain its claim to sovereignty
in the Indiana Company matter. After a two-
year impasse in the suit, the Justices issued
an order in 1796 stating that a plaintiff in the
Supreme Court could proceed ex parte if a
defendant failed to appear in response to a sub-
poena. When the governor and attorney general
of Virginia were served with a third subpoena in
November 1796, the state realized that the
Supreme Court had drawn a line in the sand and
intended to force a decision in the dispute. In
December 1796, the governor informed the Gen-
eral Assembly of the possibility or threat of ex
parte proceedings, and that same month the
legislature passed a resolution directing the
executive (governor and Council of State) to pur-
sue measures that would prod those states that
had not yet ratified the amendment. At the same
time, in another resolution, the legislature
granted the executive discretion to exercise its
own best judgment in responding to the suit and
authorized the payment of legal fees.

In January 1797, Governor Wood discussed
the suit with the Council of State. That body
advised the governor to send the recent resolu-
tions of the General Assembly to Attorney Gen-
eral Lee with the request that he act as counsel
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for Virginia. Lee replied that he would be happy
to represent the state but first had to know if the
executive wanted him to appear before the Court,
an act that might be viewed as a recognition of
the Court’s jurisdiction in the suit.

After consideration of Lee’s letter, the Coun-
cil advised the governor to inform Lee that the
state had placed the suit in his hands as well as
those of John Marshall, who was then in Phila-
delphia.'" The Council also replied to Lee’s query
as to whether he should appear in court to
answer the subpoena. According to the Coun-
cil, the legislature had already decided on the
justice of the claim and had expressed its
opposition to the principle that a state could
be sued without its consent. Although the
Council wished that the trial could proceed
without the state’s appearance, it nevertheless
authorized the counsellors to go into court and
enter a plea if they thought it advantageous.
That decision, five years after the first sub-

poena was issued, represented a significant
shift in Virginia’s thinking about the suit.

At the February 1797 Term of the Supreme
Court, neither Lee nor Marshall appeared in
court to enter a plea. That did not deter the
plaintiff, however, for William Lewis, coun-
sel for the Indiana Company, moved to have
commissioners appointed to take the testimony
of witnesses residing in Pennsylvania, Vir-
ginia, and Kentucky. Without further delay,
the Court granted the motion. Apparently, the
suit was back on track.

After the Court adjourned for its February
1797 Term, Marshall reported to the gover-
nor on what had happened in court. He and
Lee had agreed that Virginia should not enter
an appearance because they had been informed
prior to the session that only one more state
was needed to ratify the Eleventh Amend-
ment.'? Marshall’s account, corroborated by Lee,
was as follows:

Richmond
Sir—

cerning the Suability of States.

* the Copy not yet received

February 23d. 1797.

In Conformity with your request, | had while in Philadelphia
a Consultation with Mr. Lee Concerning the Suit Instituted by the
Indiana Company against the Commonwealth of Virginia. as no
measure Cou'd be taken at the last Term Injurious to the
Interests of the Commonwealth, we deemed it most Adviseable
not to enter a formal Appearance, as it is possible that before an
Appearance may become Absolutely Necessary One Other State
may Accede to the Amendment proposed to the Constitution Con-

in the mean time* a Copy of the Bill'* which Contains a Variety of
matters is directed to be made Out and transmitted to you, that a
defence may be Maturely digested.

| am Sir, with very much respect

His Excellency Governor Wood. "

Yr. Mo. Obt. Servt.
JMarshall.

A Copy.
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At the next Term of the Supreme Court, in
August 1797, the suit was postponed once more.
Finally, in February 1798, after President Adams
proclaimed that the Eleventh Amendment had
been ratified, the Supreme Court ruled thar it
had no jurisdiction in Hollingsworth v. Virginia,
and the suit was dismissed."

While one document rarely reveals every-
thing the historian wishes to know about an
event, a person, or a case, the collecting of a wide
variety of such manuscript sources can enable
the scholar to paint a more complete picture.
John Marshall’s letter to Governor Wood is cer-
tainly not a bombshell, but it does help us to
understand better Marshall’s role as a Supreme
Court counsellor. The letter corroborates our

knowledge that Marshall was a highly respected
member of the Supreme Court bar and his
judgment on legal issues was welcomed in the
highest offices of Virginia. In addition, it dem-
onstrates Marshall’s familiarity with the infor-
mal as well as the formal proceedings of the Court
—- a familiarity that helped him to predict
accurately that the state’s case would not suf-
fer in any way by the state’s nonappearance
before the Court. Small bits of information
like this have a cumulative effect that may not
be readily apparent on a first reading of a
document. And in the instance of John Mar-
shall, who left relatively few letters behind,
the discovery of any substantive writing by
him is an important one.
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The Court Diary of
Justice William O. Douglas

Preface

Sheldon S. Cohen

I first met William O. Douglas in 1957, 1
was working as a tax attorney in the Washing-
ton office of Paul, Weiss, Rifkind, Wharton &
Garrison. Carol Agger (Mrs. Abe Fortas), who
was a partner, asked me to go to the Supreme
Court to meet Justice Douglas to discuss his
income tax planning. Justice Douglas had sev-
eral books in progress at the time and was a regu-
lar speaker at universities and other forums. The
Justice was sitting at his desk in an open-neck
sport shirt and trousers when [ met him. We
discussed his financial and tax situation, and |
went off to do his planning.

From that time until his death in 1975, we
were close friends. In fact, we were almost like

family. He came to our home often, always for

our Passover Seder and for the children’s birth-
days, and other occasions. We were at his home
for New Year’s Eve and many other occasions.
If the Justice received a first day cover of a new
stamp, he often sent it to one of my children as a
gift.

His will was drafted by Betty Fletcher, now
Circuit Judge, U.S. Court of Appeals for the
Ninth Circuit. The Justice named Betty, Dr. Tom
Connolly (his personal physician), and me as his
executors. Betty, however, was unable to serve

as she was appointed to the Court of Appeals by
President Carter.

The Justice’s will instructed us to leave his
Court papers to the Library of Congress. His
gift of the pre-Court papers to the Library was
made in 1957 and it was one of the early items |
handled for him. We delivered 1,784 boxes of
papers, which comprise one of the prize collec-
tions of materials regarding the thirty-five
years during which the Justice served. He took
careful notes of every conference of the Court
and tried to write in his log his impression of
what every Justice thought about every impor-
tant point on the case. It is a remarkable histori-
cal log of his Court years. Justice Douglas had
the longest Court service of anyone yet to
serve,

One of the items the Justice left was a hand-
written diary, which starts March 19, 1939; the
day President Roosevelt informed him he was to
be appointed to fill Justice Brandeis’ vacancy.
The diary covers the first year and one half of
his service on the Court and runs through Octo-
ber 19, 1940. We all think that this remarkable
log of a vital period of our history, just before
World War [I, is a great addition to the history
of the Court.




Introduction

Philip E. Urofsky

Soon after President Franklin D, Roosevelt
appointed him to the Supreme Court, Justice
William O. Douglas began keeping an official
diary — a diary clearly intended as the basis for
a future autobiography and limited solely to the
public part of Douglas’s life: the Court, politics,
and personalities. The “voice” of this diary, two
years of which have survived, is the same voice
as the Douglas of Go East, Young Man and The
Court Years: a Douglas intending only to give
his opinion on whatever struck his fancy, but not
willing to allow anyone into his personal life.
For instance, his children are only mentioned
twice: in his description of his swearing-in
ceremony at the Court and in referring to his
difficulty in explaining to his son the Jehovah’s
Witnesses’ position in the first flag salute case.
Similarly, in his discussion of his work on the
Court, he never mentions his own staff, although
he refers occasionally to other Justices” clerks.

Taking it on its own terms, several themes
emerge in the diary. First, Douglas clearly did

not, if he ever did, retreat into the monastery of

the Court in his first few Terms. The diary is
sprinkled with references to meetings with Presi-
dent Roosevelt, including references to helping
him draft a significant speech on the European
war, advising him on the 1940 campaign, and,
of course, attending the famous poker parties.
Douglas also discussed policy and politics with
many members of the Roosevelt Administration,
such as Harold Ickes. Finally, Douglas was him-
self the apparently involuntary object of politi-
cal speculation, with many of his friends pro-
moting him for the vice presidential spot in
Roosevelt’s 1940 campaign.

A second theme is Douglas’s near-worship
of Louis D. Brandeis, whose seat on the Court
he took, and his sensitivity to Brandeis’ opinion
on everything from the decisions of the Court to
politics. In the diary’s very first entry, Douglas
describes how he and the President spoke of their
shared acceptance of Brandeis” views on The
Curse of Bigness. During the period leading
up to the 