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In Memoriam: William E Swindler 
by Jeffrey Morris 

Bill Swindler was a warm human being, a 
blithe spirit, and a good companion, who 
brimmed over with enthusiasm for his protean 
interests and an ever-enlarging circle of friends. 

As a scholar, his range was extraordinary and 
his output prodigious. His background as a jour
nalist equipped him to write with enormous 
speed, facility, and readability. His range of 
scholarship was remarkable - from Bracton and 
Glanville to the Supreme Court; from the fram
ing of the American Constitution to contempo
rary st.ate constitution making . 

That body of work has enduring scholarly 
value. The series he edited on state constitutions I 
is the standard reference. So is his two-volume 
history of the Supreme Court in the Twentieth 
Century. 2 Of his works he had a special affection 
for The Constitution and John Marshall, 3 not just 
for its subject matter, but because the book was a 
companion to a series of films made for televi
sion .4 Thus, he could concurrently please schol
ars by making available for their home library 
documents such as the charter of the Second 
Bank of the United States and lower court opin
ions in McCulloch v. Maryland and Gibbons v. 
Ogden, while still providing a text , which was a 
superb short introduction to the great Chief Jus
tice, for the general pUblic . 

Bill rarely wrote "just for scholars." Not only 
did he have that gift of writing readable prose, 
but his enthusiasms were such that he could not 
refrain from trying to expand the audience for 
whatever was exciting him. One such vehicle 
was the Yearbook of the Supreme Court Histori
cal Society, which he edited from the beginning 
(1976), and for which we shared editorial chores 
for five years . As an editor, Bill was a delight to 
work with . In that job he was, as in many others, 
a creator and booster, full of ideas for articles and 
authors . The Yearbook benefited from his rich 
range of acquaintances whom he could prevail 
upon to contribute articles; from his mastery of 

William F. Swindler 
(1914-1984) 

pictorial research; and from his ability to work 
well with printers and justices alike. His familiar
ity with the literature on the Supreme Court was 
prodigious . He could call back memories of 
obscure broadsides from the mid-Nineteenth 
Century and obscure pamphlets from the eras of 
Fuller and White . A three decade gap in our ages 
disappeared due to his warmth and enthusiasm. 

The Supreme Court Historical Society was but 
one of many institutions to which Bill gave his 
time, his energy, and his ideas. There was his 
beloved Williamsburg. There was William and 
Mary Law School, where John Marshall and 
Thomas Jefferson were educated, and in whose 
grand tradition, Bill was very much a part. And 
there were people . Bill cared deeply and worked 
for his students and for his friends . Always, he was 
convincing one of his friends to help out another 
friend or student. . 

That enthusiasm for scholarship and that love 
for people was in some measure channeled into 
the building of new institutions. The existence of 
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the Yearbook of this Society and its first eight 
issues are the result of Bill Swindler's efforts and 
his love .5 He was in on its creation and guided its 

early years. With this, as with so much else, he 
left us a rich legacy to maintain . 

Footnotes 

1 Sources and Documents of United Slates Constitu
tions (Dobbs Ferry, N. Y.: Oceana Publications: 1st 
ser. , 1973-79 (10 voJ.) ; 2nd ser. , 1982- ) 

2 Court and Constitution in the Twelllieth Century 
(Indianapolis: Bobbs- Merrill , 1969-74) (3 vol.). The 
third volume is an analysis of the Constitution itself as 
interpreted by the Twentieth Century Court . 

3 New York: Dodd Mead and Co. , 1978 . 
4 "Equal Justice · Under Law" (produced by 

WQED, Pittsburgh in affiliation with the Judicial 
Conference of the United States) . . 

S The following articles by Bill Swindler appeared in 
the Yearbook: 

"Of Revolution, Law and Order," Yearbook 1976, 

pp . 16-24. 
"Robin Hood, Congress and the Court, " Yearbook 

1977 , pp . 39-42 . 
" The Trials of Aaron Burr," Yearbook 1978, pp. 

18-24 . 
"Justices in Academe, " Yearbook 1979, pp . 31-39. 
"The Selling of the Constitution , Yearbook 1980 , 

pp . 49-55 . 
"Mr. Chisholm and the Eleventh Amendment, 

Yearbook 1981, pp . 14-18. 
" Roscoe Conkling and the Fourteenth Amendment , 

Yearbook 1983, pp. 46-52. 
Bill also made contributions to "De Minimis, of Ju

dicial Potpourri," in every Yearbook from 1977 to 1983 . 



President George Washington and the 
First Supreme Court 

by George Washington Nordham 

I walk on unlrodden ground. There is scarcely 
any parI of my conducl which may nol 

hereafter be drawn inlo precedenl. 1 

January 9, 1790 

Those words by George Washington were 
written a few months after he had taken the oath 
of office as the first President of the United 
States. As his walk led toward the judicial branch 
of the federal government, the words had par
ticular prophetic accuracy. This article explores 
some aspects of President Washington's relation
ships with the judiciary and the first Supreme 
Court of the United States. But, first let us briefly 
identify relationships that Washington had with 
the law in general. 

George Washington wasn't a lawyer; he hadn't 
been formally educated in the law or even trained 
in it in anyone's law office. Yet, he developed 
one of the finest legal minds, according to an 
analysis made by the chairman of the 1932 
George Washington Bicentennial Commission. 2 

Before taking on the duties of President at age 
fifty-seven, Washington had spent considerable 
time dealing with legal matters, both in his many 
public roles and in his wide variety of private ac
tivities. Although it is outside the scope of this 
article to discuss those experiences in details, the 
following brief summary will demonstrate the 
extent of his involvement with the law: 

On the public side of his life were: 
• Seventeen years as an elected legisiator in the 

Virginia House of Burgesses, including mem
bership in three powerful committees: The 
Committee of Propositions and Grievances; 
The Committee on Privileges; and The Com
mittee for Religion.3 

• Seven years as an appointee of Virginia's Gov
ernor to the posts of Justice of the Peace and 
Judge of the County Court. This court had 
"wide judicial power as a court of common 
law, equity, and probate, as well as adminis
trative duties including supervision of public 
buildings, laying out and improving roads, 

As the first President, George Washington enjoyed more 
opportunities to nominate justices than any of his succes
sors. 

and levying taxes." 4 

• Eight years as General and Commander in 
Chief during the war for independence, with 
prime responsibility to enforce the Articles of 
War,5 to review courts-martial ,6 to help define 
ways to handle captured enemy vessels in 
Admiralty or other courts,7 and to promote a 
meaningful role for a Judge Advocate in the 
military.8 

. On· the private side of his life were: 
• At least thirty-five years dealing with wills , 

trusts, estate administration, and guardian
ships. He had the principal duty to administer 
the sizeable ($600,000 to $800,0(0) estate of 
his wife 's first husband on her behalf as well as 
on behalf of her two-year-old daughter and 
four-year-old sonY George Washington also 
handled the estates of three brothers, two sis
ters, his mother, a stepson, a stepdaughter, and 
many friends and neighbors. 1O 

• At least thirty-five years dealing with deeds, 
leases, mortgages, rent collections, eviction 



8 YEARBOOK 1984 

" "" I .§ I .~ 

£ ~ 
." ~ § ~ 
",, ' ·r . S e e 
.E "" t!i 
'Q- ' 'Q-
~ 

~ ~ ~ 

'" '" 
Washinglon placed three men in the Court's cenler chair (left to right) Chief Jutices John Jay, John Rutledge, and 
Oliver Ellsworth. Rutledge's recess appointment, however, was rejected by Ihe Senate when it reconvened. 

actions, and other aspects of real property 
law. He owned approximately 63,000 acres 
in eight states plus choice building lots in the 
District of Colum bia. 1I 

• More than twenty years involvement in cor
poration and securities law · as an incorpo
rator, director, officer, and shareholder in 
seven private corporations. He is reported, 
for example, to have written the bylaws for 
The Potomac Corporation, an inland water
ways navigation company.12 

• Almost fifty years of experience with con
tracts and employment law as the owner of a 
large mansion house, Mount Vernon , and its 
surrounding eight thousand acres that were 
divided into five separate operating farms.'3 
All these kinds of early experiences impacted 

on and benefitted George Washington in his role 
as President. The imprint of the training "neces
sarily progressed his knowledge of law and his 
appreciation of those who were trained in that 
profession." 14 It culminated in his relationships 
with the judicial branch of the new federal gov
ernment. 

The" bill to set up the jud icial courts for the 
United States" passed the Senate on July 17, 
1789 and the House of Representatives on Sep
tember 17,1789. It was signed into law on Sep
tember 24, 1789 by President George Washing
ton. IS Within a week thereafter, Washington had 
named persons to fill virtually all the judicial po
sitions in the United States of America. The 
speed with which he implemented the newly 
adopted law attests to the importance he assigned 
to it. 

President Washington sent letters to the indi
viduals he had appointed to all these judicial 

offices. With the exceptions of the Attorney 
General and the Chief Justice, the letters were 
form letters that made the appointment rather 
than ask the person if he would accept the role . 
But all the letters emphasized Washington's per
sonal convictions about the importance of the 
legal process in the new nation. Here are the let
ters Washington sent: 

To Edmund Randolph asking him to accept the 
office of Attorney General of the United States , 
letter dated September 28, 1789: 

Impressed with a conviction that the due adminis
tration of justice is the firmest pillarof good gov 
ernment, I have considered the first arrangement 
of the jud icial department as essential to the hap
piness of our country and to the stability of its 
political systems. Hence the selection of the fit 
test characters to expound the laws, and dispense 
justice. has been an invariable object of my anxi· 
ous concern. I mean not to flatter when I say that 
considerations like these have ruled in the nomi 
nation of the Attorney General of the United 
States and that my private wishes would be 
highly gratified by your acceptance of the 
Office ." 16 

To the District Judges of the United States, the 
form letter was dated September 30, 1789 and 
read in full as follows: 

Sir: I have the pleasure to enclose you a commis
sion as Judge of the United States for the District 
of_, to which office I have nominated and. by 
and with the advice and consent of the Senate . 
have appointed you. In my nomination of persons 
to fill offices in the Judicial Department, I have 
been guided by the importance of the object , con
sidering it as of the first magnitude, and as the 
pillar upon which our political fabric must rest. I 
have endeavored to bring stability and dignity to 
our national government and I persuade myself 
that they will discover a due desire to promote the 
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happiness of our Country by a ready acceptance 
of their seve ral appointments. The Laws which 
have passed relative to you r office accompany the 
commiss ion. " 17 

The largest number of form letters were ad
dressed to "The Marshals and Attorneys of the 
Several Districts of the United States." The 
complete text of those form letters dated Sep
tember 30, 1789 is: 

Sir : I have the pleasure to inform you that you are 
appointed (Marsha l or Attorney) for the District 
of _ and your commission is enclosed, accom-

panied by such laws as have been passed relative 
to the Judic ial Depa rtment of the United States . 
The high importance of the Judicial Systems in 
our national gove rnment, made it an indispensa
ble duty to se lec t such character to fill the several 
offices in it as would discharge their respective 
trusts with honor to themselves and advantage to 
their co untry.'S 

President Washington selected John Jay to 
serve as Chief Justice . The full text of his letter 
dated October 5,1789 is: 

Sir: It is wi th singul ar pleasure that I address yo u 
as Chief Justice of the Supreme Coun of the 

Shown here are seven of the eight Associate Justices President Washington 
placed on the Court during his tenure - counter-clockwise from upper 
right are: John Blair, James Wilson, William CuShing, James Iredell, 
Thomas Johnson, William Paterson, and Samuel Chase. (Washington's 
other Associate J us lice was John Rutledge, shown on the previous page, 
who was later nominated to become Chief Justice.) Unlike with the presi
dency, where there is a constitutional prohibition against foreign-born indi
viduals succeeding to that office, no such requirement exists for the Court, 
and two of the seven shown, Wilson and Iredell , were born abroad, in Scot
land and England respectively. 
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United States. for which Office your commiss ion 
is enclosed. In nominating you for the important 
station which you now fill. I not only acted in 
conformity to my best judgment. but) trust.) did 
a grateful thing to the good Citizens of these 
United States; and) have a full confidence that 
the love which you bear to our Country. and a 
desire to promote the general happiness. will not 
suffer you to hesi tate a moment to bring into ac
tion the talents, knowledge and integrit y which 
are so necessary to be eXErcised at the head of that 
depart ment which must be considered as the 
key-stone of our pol it ical fabric .'" 

To the Associate Justices, President Washing
ton 's form letter dated September 26, 1789 read 
in full text as follows: 

Sir: I ex perience peculiar pleasure in giving you 
notice of your appointment to the Offices of an 
Associate Justice on the Supreme Court of the 
United States. Considering thejudic ial system as 
the chief pillar upon which our natio nal govern
ment must rest. I have thought it my duty to 
nom inate for the high offices in that department 
suc h men as I concei ved would give dignity and 
lustre to our national charac ter. The love which 
you bear to our country and a desire to promote 
general happiness will lead you to a ready ac
ce ptance of the enclosed Commission, which is 
accompanied with suc h Laws as have passed rela
tive to your office.20 

The foregoing letters show one qualification 
that President Washington looked for: love of our 
Country. Another objective was "geographical 
distribution ." For example, the initial court con
sisted of a Justice from these States: New York , 
Virginia, Massachusetts, Maryland, South 
Carolina, and Pennsylvania. This geographic 
diversity made it possible for the first court to be 
free to get on with its work without any accusa
tions that it was packed with members all from a 
particular region of the United States . And that 
intention to maintain a geographical balance was 
uppermost in Washington's mind throughout his 
two terms as President. For example , consider 
his letter to Alexander Hamilton , marked "Pri
vate and Confidential," abo ut the difficulties in 
making appointments to high offices: 

What with the nonacceptance of so me . the 
known dereliction of those who are most fit , the 
exceptionable drawbacks from others. and a wish 
(if it were practicable) to make a geographica l 
di stribution of the great offices of the Administra
tion, ) find the selection of proper characters an 
arduous duty. 2' 

Another qualification that President Washing
ton tried to find was experience. In his letter of 
November 30 , 1789 to James McHenry, Wash
in gton rejected two proposed names and gave 

specific reasons for rejecting one of them , a Mr. 
Smith: 

Age and experience is in my opinion an insupera
ble objection. For however good the qualifica
tions or promising the talents of Mr. Smith may 
be, it will be expected that the import ant offices 
of Judges shall be fulfilled by men who have been 
tried and proved ... 22 

The element of age, as well as health, was a 
consideration that impacted on Washington's ul 
timate decision concerning his old friend, Col
onel Pendleton. Washington wrote to James 
Madison as follows: 

Mr. Pendleton could not I fear discharge .. . the 
duties of an Associate of the Supreme Court. But 
he may be able to fulfill those of the District 
Cou rt ... ) have no objection to nominating him 
to (the Supreme Bench) if it is conce ived that his 
hea lth is competent . and his mental facilities are 
unimpai red by age.2J 

In that same letter, Washington confided in 
Madison of his frustration with the Pendleton 
situation; he wrote: 

I am very troublesome. but you must exc use me. 
Ascribe it to friendship and confide nce. and you 
will dojustice to my motives2~ 

The difficulty and agony of what to do with his 
friend Pendleton was resolved by offering him a 
District Judgeship , only to have Pendleton de
cline to the embarrassment of President Wash
ington. 

Some individuals turned down appointments 
for a variety of personal reasons . John Marshall, 
for example , declined to serve as Washington's 
Attorney General mainly because Marshall felt 
he required a larger income to support his family. 
Washington was a realist about such practical 
things and his letter offering the post to Marshall 
frankly opened the subject of salary. Washington 
wrote on August 26, 1795 to John Marshall: 

The sa lary annexed thereto and the prospect of a 
lucrative prac tice in this c ity [Phil adel phia], the 
presen t seat of the general government , must be 
as well known to you , better perhaps. than they 
are to me .1.; 

Yet, other individuals took the initiative and 
made application for judgeships.26 For example. 
Joseph Jones asked President Washington to 
name him to a district court judgeship. In his re
ply, Washington set forth what was perhaps his 
most essential criteria of all- " fitness of charac
ter. " Washington informed Jones that his applica
tion had arrived too late because another indi
vidual (Cyrus Griffin) had already been named to 
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that district judgeship. Washington wrote to 
Jones: 

[n every nomination to office ... fitness of charac
ter (is) my primary object." 27 

And then Washington added some of his think
ing for having selected and appointed Cyrus 
Griffin . He wrote that Griffin was "entirely out 
of employment" and therefore very likely to ac

cept the appointment. 

This circumstance added to the knowledge of his 
having been a regular student of law, having ful
filled an important office in the Union in the line 
of it , and being besides a man of competent abi[i
ties and of pure character, weighed me in the 
choice.28 

George Washington left many legacies. One of 

the finest of all from his life is the manner in 
which he added respect for and dignity to the 
law, the legal profession , the courts, and the ad
ministration of justice. Washington was one of 
the staunchest supporters of a system of law to be 
found anywhere in early colonial America. A 
particularly incisive comment was made by 
Daniel Webster on the IOOth anniversary of 
Washington's birth, February 22, 1832. Webster 
said: 

Washington saw and felt the full value and im
portance of the judicial department of the gov 
ernment. The temple of justice in (Washington's) 
opinion, was a sacred place and he woutd profane 
and pollute it who should ca ll any to minister to 
it, not spotless in character, not incorruptible in 
integrity, not competent in talent and learning , 
not a fit object of unhesitating trust.2!J 

Footnotes 

A sixty-five page listing of major books about 
George Washington's life and career is in Dougias 
Southall Freeman's George Washington, published by 
Charles Scribners' Sons, New York City, 1948-[957, 7 
vols., vol. VI, pp . 437 -502. In addition to Freeman's 
Pulitzer Prize winning story, two biographies attract 
the attention of lawyers: Chief Justice John Marshall's 
The Life of George Washington in five volumes pub
lished by G. P. Wayne, Philade[phia, in 1804- [807 and 
Woodrow Wilson 's George Washington, a one vol ume 
account published by Harper & Brothers of New York 
City in 1896. 

I The Writings of George Washington, edited by 
John C . Fitzpatric k, U. S . Government Printing 
Office, 39 vo[s., 1931-1944, vol. 30, p. 496. 

2 The HislOry of the George Washington Bicenten
nial Commission, U. S. Government Printing Office, 5 
vols., 1932, vol. [, p. 145. Commission chairman 
Congressman Sol Bloom wrote a pamphlet "Washing
ton The Business Man" that contained one section en
titled "The Legal Mind." 

3 Bernhard Knollenberg, George Washin gton, 
Duke University Press, 1964, p. 105 . See also Charles 
Moore, The Family Life of George Washington, 
Houghton MifAin & Co ., 1926, p. 71. 

4 Knollenberg, George Washington, p. 106. See 
also History of GWBC, vol. 2, p. 169 for speech by 
Hon. R. Walton Moore to Congress entitled "George 
Washington as a Judge." 

" Writings, vol. 4, p. 206 . 
<; Ibid, p. 187 . 
7 Ibid, p. 14/. 
8 Ibid, vol. 24, p. 392 . 
" Ibid, vol. 2 , p. 319. 
iO Worthington Chauncey Ford, Wills of George 

Washington and His Immediate Ancestors, Brooklyn, 
N. Y, Historical Club, 1893, p. 38. 

11 John C. Fitzpatrick, The Last Will and Testament 
of George Washington, The Mount Vernon Ladies As
sociation of the Union, 1972, p. 42. 

12 HistoryofGWBC, vol. I, p. 157 . 
13 Thomas Nelson Page, HislOry and Preservation 

of Mount Vernon, Mount Vernon Ladies Association of 
the Union, 1910, p. 44. See also The Diaries of 

George Washington, edited by Donald C. Jackson, 
The University Press of Virginia , 6 vols., 1976-1979, 
for information about Washington's private affairs, es
pecially while he was at home. 

14 HistoryofGWBC, vol. 2, p. 172. Quotation is by 
Virginia's Congressman R. Walton Moore . 

" Freeman, George Washington, vol. V[, p. 218 . 
See also James Thomas Flexner, George Washin gton, 
Boston, Little Brown & Co., 4 vols., 1965-1969, vol. 
3, p. 210 for the chapter entitled "Fleshing Out the 
New Government. .. See also Hendrick Hartog, Law 
in the American Revolution and the Revolution in the 
Law, a collection of essays published in 1981 by the 
New York University School of Law. 

16 Writings, vol. 30 , p. 418 . 
17 Ibid, p. 425. 
18 Ibid, p. 424. 
I!' Ibid, p. 428. 
20 Ibid, p. 424 . 
21 Ibid, vol. 34, p. 347 . 
22 Ibid, vol. 30, p. 470 . 
23 Ibid, vol. 414 . 
24 Ibid, vol. 415 . 
25 Ibid, vol. 34, p. 287. John Marshall's personal 

situation, among other factors, had changed by the 
year 1801 when he accepted the role of Chief Justice 
and served with distinction until 1835. 

26 Freeman, George Washington, vol. V[, p. 219. 
Among the more famous applicants for key positions 
in government were: Philadelphia 's law professor 
James Wilson who asked, nine days before Washing
ton was inaugurated as President, that he be named 
Chief Justice . Another applicant was Arthur Lee, a 
lawyer at Westminister Hall , who told Washington that 
he was anxious to resume his career in the United 
States as an Associate Justice of the high court. James 
Wilson had taught law to George Washington's 
nephew, Bushrod Washington. Bushrod was ap
pointed to the Supreme Court by President John 
Adams and served in that office for thirty years. 

27 Writings, vol. 30, p. 467. 
28 Ibid. 
2~ HistoryofGWBC, vol. 2 , p. 179. 



Seditious Aliens and Native "Seditionists" 
by William F. Swindler 

The American Revolution , it has frequently 
been pointed out , was not a revolution so much 
as a War of Independence, its more nearly offi
cial title . From the Declaration and Resolves of 
the First Continental Congress in 1774 to the 
completion of the American constitutional ra
tionale in the Bill of Rights in 1791, the Ameri
cans insisted that they were the heirs of the 
British constitution , ultimately compelled to de
clare their separation from England in order to 
secure to themselves the rights of Englishmen in 
the New World. 

The French Revolution much more closely fol
lowed the dictionary definition of the word : "a 
sUdden political overthrow brought about from 
within a given system," or "a seizure of state 
power by the militant vanguard of a subject 
class. " The insurrectionists of 1789 had no well 
defined constitutional heritage to claim as a 
birthright. The philosophes of the ancien regime 
- Montesquieu, Rousseau and Voltaire - had 
theoretical views of constitutionalism which ap
pealed to Adams, Jefferson and others of the 
American Founding Fathers; but they had no in
tellectual influence upon the events which led to 
the storming of the Bastille and the Reign of Ter
ror. George III lost a major segment of British 
North America-but Louis XVI lost his head. 

The events in France between 1789 and the 
end of the century were indeed a challenge to all 
Western political experience. The exhilarating 
Declaration of the Rights of Man and of the Citi
zen seemed, on paper at least, to be even loftier 
than the Virginia Declaration of Rights of 1776, 
which had been hailed as the epitome of indi
viduals' constitutional protection against or
ganized government. Jefferson, indeed , had ar
dently recommended the Virginia Declaration to 
the French hero of American independence, the 
Marquis de Lafayette. But the bloodbath of the 
guillotine, the rapid succession of new constitu
tions in France (four within ten years), and the 
proclaimed intention of the French revo
lutionaries to send forth arinies to help overthrow 
other monarchies , caused many early sym-

pathizers to have second thoughts. Edmund 
Burke, the eloquent friend of the American reb
els a generation earlier, was more apologetic than 
enthusiastic about the French affair. Jefferson 
himself, now in Paris, could see in the rapid 
change of governments the consequences of his 
suggestion that every generation should have its 
own revolution. 

In the closing decade of the eighteenth 
century, as the new American experiment in con
stitutional government was getting under way, 
the violent outburst in France seemed in time to 
offer as grave a threat to the new order in the 
United States as it represented to the established 
kingdoms of Europe. For the emerging new 
political parties, the zeal and violence of the 
French revolutionaries created a profound di
lemma. The Jeffersonians-originally known as 
anti-Federalists and soon to adopt the even more 
radical name of Republ icans- found themsel ves 
maneuvered by political circumstances to a posi
tion of support for the French extremists , if only 
because, first , the philosophes had been French 
and second, France had aided the American 
Revolution . The Federalists, nominally centered 
around John Adams, claimed to be the heirs of 
the English tradition and thus committed to op
position to the extremists in France. 

Throughout these years, from the eve of the 
Constitutional Convention to the Jeffersonian 
"revolution" in the Presidential elections of 
1800, there were periodic alarms over move
ments which threatened to tear the young country 
apart. In August 1786, western and central Mas
sachusetts erupted into the frustrations of vio
lence bred of the economic depression which fol
lowed the Revolution, and the indifference of the 
state legislature to the plight of the under-ap
portioned citizenry west of Boston and its envi
rons. A war veteran , Daniel Shays, emerged as a 
leader of the disenfranchised, debt-ridden coun
trymen, organizing bands of armed men to in
timidate the courts hearing foreclosure suits , and 
talking of seizing supplies held in the "Continen
tal " warehouse at Springfield . General Benjamin 
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In January, 1787, debtors in Massachusetts broke into open revolt reacting to tbe government's refusal to print paper 
money to expand the short supply of currency. Daniel Shays, and a group composed mostly of farmers, attacked the 
Springfield arsenal but were dispersed by a mercenary militia hired by Boston merchants. 

Lincoln, Washington 's fellow officer in the 
recent conflict , led government troops through a 
snowstorm in February 1787 and captured most 
of the rebels, ending the insurrection . 

Only four years later, in Washington's first 
administration, a more serious uprising occurred 
in western Pennsylvania, provoked by a tax 
levied by the new Federal Congress. Because the 
tax fell primarily upon spiritous liquors, this be
came known in history as the Whiskey Rebel 
lion . From July to September 1791, federal tax 
coIlectors were harrassed throughout the area; 
then United States troops, marshalled by Secre
tary of the Treasury Alexander Hamilton with the 
President's approval, marched into Monon
gahela and put an end to resistance . 

Into this unstable situation, the envoy of the 
French Revolution now appeared, landing at 
Charleston , S .c. in April 1793: Edmond Charles 
Genet, who called himself "Citizen" in the way 
the Russian revolutionaries of the twentieth 
century called themselves "Comrade." His first 
act, even before proceeding to Philadelphia to 
present his credentials, was to arrange for the 
outfitting of four French privateers to be dis
patched on the high seas to attack British ship-

ping; he claimed authority for doing this under 
the 1778 treaty of alliance with France , which 
had given the allies the right to use American 
ports both for such expeditions and for bringing 
prizes of war into American admiralty courts . 
Washington was thoroughly alarmed, and -
again in April, and before Genet had reached the 
capital-issued the famous Neutrality Proclama
tion of 1793 . Already the British minister was 
enlisting the aid of Hamilton, one cabinet officer, 
in bringing about the Neutrality Proclamation; 
Jefferson, whose political preferences were al
ways diametrically opposed to Hamilton's, split 
the Cabinet by siding with the new French minis
ter. 

In the light of Revolutionary France 's pro
claimed policy of stirring up insurrection gener
ally, buttressed by documentary records which 

. have come to light over the years, there seems 
little reasonable doubt that "Citizen " Genet was 
to the French embassy what the disguised KGB 
officers are in the Russian embassy today. His 
instructions, indeed, were to probe three areas of 
the United States where trouble with England 
could be stirred up, either directly or through col
lateral adventurism against Spain . Thus the 
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South Carolina scene was explored to gauge the 
sentiment for invading Florida, the key coastal 
area which alternated between British and 
Spanish control. New separatist movements in 
Canada were discussed in New York. But the most 
sensitive - and flagrant - of his operations was 
the testing of the separatist dispositions of the new 
Western United States itself, fomented by the 
settlers' resentment at the Eastern political estab
lishment's lack of support for chronic proposals to 
open the Mississippi for western exports by seiz
ing the port of New Orleans from the Spanish. 

Genet's tactics were so blatant that by late 
summer Washington's administration had for
mally asked France to recall him . When the 
recall came - in the form of a replacement by a 
more subtle provocateur, Charles Fauchet -
Genet himself suddenly decided not to return to 
France. He bought a small farm on Long Island , 
married the daughter of Governor George Clin
ton, and eventually became an American citizen . 
As for Fouchet, his intrigues accounted for the 
disgrace and resignation of the Secretary of 
State, Edmund Randolph, and the exacerbation 
of international relations which led in the Adams 
administration to the so-called "quasi war" (to
day it would be called the "cold war") with 
France. 

This was, accordingly, the background of 
foreign and domestic unrest which led the 
Adams administration to request legislation 
which has become notorious in early constitu
tional history as the Alien and Sedition Acts . The 
direct chain of events had begun in the closing 
years of Washington's second administration, 
when the United States undertook to seek di
plomatic means of settling the issues between the 
Americans and the British on the one hand, and 
with Spain on the other. Chief Justice John Jay 
was drafted as the envoy plenipotentiary to 
negotiate with London, and the treaty which 
bears his name was concluded in the fall of 1794. 
The Spanish Treaty of San Lorenzo, bearing the 
name of the American minister to Madrid, 
Thomas Pinckney, was concluded in the winter 
of 1795. Both of these pacts substantially re
duced the tensions between the United States and 
these powers, although Jay's Treaty represented 
such great concessions to Britain that it was bit
terly condemned in the states; the public attacks 
on both Jay and the treaty were, in fact, the im
mediate cause of the Senate's failure to confirm 
the second Chief Justice , John Rutledge, after 

his recess appointment to the Supreme Court. 
Seeking to settle differences with the principal 

foreign source of tension, the incoming Adams 
administration sent a commission in 1797 to Paris 
(one of the commissioners being a future Chief 
Justice , John Marshall) . The unofficial French 
negotiators disguised their identities under the 
letters XYZ, and these became the title for the 
cause celebre which resulted . The French proved 
bellicose and overdemanding, and negotiations 
broke off in the winter of 1798; publ ication of the 
correspondence involved in this affair provoked 
even greater public outcry - this time against 
France - in the United States and led to the 
"quasi-war." (Ultimately still another Chief Jus
tice, Oliver Ellsworth, was drawn into these in
ternational issues, negotiating the settlement of 
the French question in the so-called Convention 
of 1800.) 

With hostile European colonial powers or rev
olutionaries chronically interfering with Ameri
can domestic and foreign policies, and with an 
already unpopular Federalist administ!"ation the 
target of virulent homegrown attacks, the Adams 
administration in the summer of 1798 prompted 
Congress to enact four momentous and contro
versial pieces of legislation (see box). Of these, 
the most famous was the Sedition Act of July 14 , 
for it sparked a firestorm of political and constitu
tional events that led to the virtual annihilation of 
the Federalist party in the elections of 1800. On 
the constitutional side, it produced the Kentucky 
and Virginia Resolutions and a sequence of state 
trials which have been the subject of apologetic 
and ambivalent commentary ever since (see box , 
again). 

The immediate legal (as well as political) 
question precipitated by the law of July 14 (by 
historic irony, taking effect on Bastille Day) was, 
of course, the constitutionality of the statute 
under the guarantees of the First Amendment. 
Among many evils abolished by the Bill of 
Rights, it was argued, was the common law of 
seditious libel. On the other hand, the situation 
raised the classic argument that the right of seJf
preservation placed a limit on the uses and abuses 
of First Amendment freedoms, when - as Jus
tice Oliver Wendell Holmes would put it yt:ars 
later in dissenting on the constitutionality of the 
so-called Sedition Act of 1917 -there might be a 
"clear and present danger" that there was an ac
tual threat to the security of the state. 

The situation also invoked another principle 
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which was to be tested by the facts : If freedom of 
expression was guaranteed by the Constitution, it 
obviously was not "safe" expression but in
flammatory, unpopular expression which re
quired protection. Even Holmes conceded 
that no one should irresponsibly cry" fire " in a 
crowded theater; but short of false , or what the 
French have always called" tendentious," publ i
cations, the right of the individual to say or pub
lish what he pleased was the ultimate test of 
whether the First Amendment meant what it 
said. 

As usual , the defendants in .these cases were 
not models of propriety - indeed, the manifest 
virulence of their utterances , even in a day when 
political and personal invective was the rule, 
sorely tried sympathizers who sought to offer 
their defense. Although none of the prosecutions 
under the Sedition Act ever reached the Supreme 
Court on review, the fears of the American public 
at the time made it highly questionable which 
side would have won out in the court of public . 
opinion. The statute itself was clearly treated as 
an emergency measure, with a provision that it 
should expire at the end of the term of the Con
gress ending in March 1801. 

A total of two dozen prosecutions were at
tempted under the Sedition Act, and there was 
also an incident involving the privileges and im
munities of a member of Congress . Nine convic
tions were obtained , but only a few individuals 
actually were fined or imprisoned. The defend
ants for the most part were the most scurrilous 
practitioners of a journalistic calling not yet af
fected by any canons of professional ethics; 
among them were such roughneck editors as 
Benjamin Franklin Bache, James Callendar and 
William Duane. They also included as separate 
targets the Congressman from Vermont, 
Matthew Lyon, and the scholarly South Carolina 
lawyer and writer, Thomas Cooper. Finally, as a 
comic footnote, the dragnet turned up a Mas
sachusetts editor who had described the Sedition 
Act as a product of John Adams' " hinder parts." 

In the case of Bache, his unbridled attacks on 
the Federalists provoked the Adams administra
tion to institute proceedings against him even be
fore the Sedition Act came into effect. That is , 
the prosecution based its claim to jurisdiction on 
the common law of seditious libel , thus revealing 
the theory they intended to advance under the 
statute . This raised the equally grave question of 
whether there was a Federal common law of 

crime-something which the Marshall Court an
swered in the negative (United States v. Hudson 
& Goodwin) 1812. 

The Philadelphia Aurora edited by Bache was 
a Jeffersonian mouthpiece , which made the 
Federalists all the more zealous to bring the 
writer to "condign punishment. " The adminis
tration majorities in Congress had already barred 
him from the press section of both Houses; an 
economic boycott of the newspaper was in prog
ress ; and Bache himself was twice physically as
saulted - an occupational hazard of journalism 
which continued well into the nineteenth 
century. Bache retaliated by obtaining and pub
lishing a State Department copy of a letter from 
Talleyrand, the French foreign minister-an in
dication that the "news leak" had already made 
its appearance. Finally, in June 1798-still sev
eral weeks before the Congressional Act of July 
14 - an indictment was brought in the United 
States District Court in Philadelphia charging the 
journalist with "libelling the President & the Ex
ecutive Government, in a manner tending to ex
cite sedition, and opposition to the laws, by sun
dry publications and republ ications." 

Bache, a grandson of the illustrious Franklin 
forebear, had founded the Aurora just as the new 
national government was getting under way, and 
before long was attacking everyone in sight with 
a fine disregard for fairness or facts . Even the 
heroic Washington was not immune; in 1796 
Bache published, as true , the manifestly forged 
letters originally issued in London during the 
early part of the Revolution, in which the Ameri
can commander in chief allegedly despaired of 
the patriot cause. Upon the retirement of the first 
President, Bache rejoiced that "this day ceases to 
give a currency to political iniquity and to le
galize corruption ." This was nothing to the con
tumely he poured upon the second President, 
which finally provoked the indictment for com
mon law sedition . Bache beat that rap, however, 
by contracting yellow fever and dying, at the age 
of twenty-nine, that September. 

James Callendar, a Scottish-born polemicist, 
made Bache seem relatively temperate. Under 
indictment for sedition in England in 1793 , he 
had fled to the United States where he held him-

. self out to be a martyr to civil liberty. Jefferson 
and his political cohorts readily accepted 
Callendar at face value, although they should 
have been forwarned by his sensational publica
tion of the salacious background to the private 
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Thomas Cooper (left) and William Duane (right) were two of the men prosecuted under the Alien and Sedition Acts. 
Cooper, a one-time Pennsylvania judge, and a former chemistry professor was jailed for six months in 1800 for 
criticizing the Adams administration in print. 

life of Alexander Hamilton . Years later, when he 
fell out with the Sage of Monticello, he would 
publicize the affair of Sally Hemings and other 
pecadilloes which still lurk in the shadowy back
ground of Jefferson's later biographies . 
Callendar, mindful of the indictment still pend
ing in London , found it prudent to abandon 
Philadelphia upon the passage of the Sedition 
Act, and sought new refuge in Richmond. With 
Jefferson's secret patronage, he resumed writing, 
for the Richmond Examiner, and in 1800 pub
lished a manifestly Jeffersonian campaign pam 
phlet, The Prospect Before Us; combining typi
cal campaign criticism of the incumbent admin
istration , the pamphlet indulged in wild excesses 
of personal attacks on Adams - one of the fac
tors in the long and tragic estrangement of the 
two Founding Fathers . The attacks were so out
rageous that they insured his prosecution and 
conviction under the Sedition Act. Callendar 
was fined $200 and sentenced to nine months 
imprisonment; and he showed his true character 
when Jefferson , after taking office, issued a full 
pardon and ordered the government to remit the 
fine. When bureaucratic delays held up the re
payment of the funds, with interest , Callendar 
began an abusive attack on his former patron 
which threatened to exceed anything he had writ
ten against the first two Presidents . In 1803 

CaJlendar died of drunken drowning in the 
James River, and even the Republicans breathed 
a sigh of relief that he had found a final resting 
place " in congenial mud ." 

Thomas Cooper, English born and Oxford 
educated, had far greater intellectual credentials 
than any of the' other journalistic miscreants of 
this era . Yet he also managed to alienate even 
those on his side; the pro-American Burke crit
icized him in the House of Commons for his at
tempted justi fication of the murderous activities 
of the French Revolution-to which Cooper re
joined with an attack on "privileged orders ." 
Soon thereafter he set sail for America. 
Possessed of a law degree and a smattering of 
training in medicine , he practiced both profes
sions around Philadelphia and eventually re
ceived an honorary M. D. from the "University 
of New York ." He also taught chemistry and 
launched a new round of political writings; his 
volume of Political Essays in 1800 brought on an 
indictment under the Sedition Act and a fine of 
$400, repayment for which was finally made to 
his estate after his death in J 839. Jefferson con
sidered Cooper a true Renaissance man, and se
cured his appointment to the faculty of the New 
University of Virginia; but delays in opening the 
institution caused Cooper to move on to South 
Carolina, where he maintained a rich corre-
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spondence with Jefferson and developed a career 
in scholarship . His Lectures on the Elements of 
Political Economy became a standard textbook of 
its day, and his later commentary on the Constitu~ 
tion was one of the most eloquent expressions of 
the Jeffersonian view to counterbalance Joseph 
Story's great work of the 1830s. 

William Duane presented a clear case of Jef
ferson's own involvement in the political drive 
against the Sedition Act and thus against the in
cumbent Federalist administration . As the elec
tion year of 1800 approached , the hysteria over 
French radicalism and its impact in the United 
States merged with the alarm of conservatives 
that the far-left Republicans under Jefferson were 
a good bet to win both the Executive and Legisla
tive branches of government. The Virginia fire
brand, whose great Declaration of 1776 had orig
inally proposed the abolition of slavery, had wo
rried the establishment of the older seaboard cen
ters ever since; and the certainty that the Alien 
and Sedition Acts would be officially repudiated 
once he took office , added to t he eagerness of the 
Federalists to denigrate his journalistic spokes
men as soon and as drastically as possible. 
Duane, although born in colonial New York , had 
returned to his mother's native Ireland in 1774 
and had . only returned to America after a 
twenty-year absence; hence he could be lumped 
with other "seditious aliens" who constituted a 
threat to the "older" America. 

Duane succeeded Bache, upon Bache's death, 
as editor of the Aurora, and promptly gave notice 
that its anti-Federalist venom had not been di 
luted . The government equally quickly 
identified him with the body of " intriguing , 
mischief-making foreigners," and late in 1798 
brought an indictment which was virtually a reis
sue of the indictment against the late and largely 
unlamented Bache. The case was badly handled 
by the government, and the editor was quickly 
acquitted. A fresh prosecution on a new charge 
was initiated in 1799, for a statement that Adams 
was privy to British efforts to bribe various gov
ernment agents . Duane offered in defense a letter 
signed by Adams himself, which so strongly 
suggested the President's knowledge of British 
machinations that the government dropped its 
charges . Seeking to reach the increasingly effec
tive critic by another tactic, the Senate then 
undertook to cite him for contempt; Jefferson, as 
Vice-President and therefore presiding officer of 
the Senate , formally signed the Senate com-

plaint. The contempt ploy eventually died, and a 
third indictment was obtained in 1800; Duane 
and Jefferson , in collaborative correspondence, 
simply delayed government action until Jeffer
son took office as President and the statute ex
pired. 

These were typical of the byzantine policies 
generated by the Alien and Sedition Acts , which 
offered the first practical challenge to the demo
cratic theories of the Founding Fathers. It was a 
time of passionate commitments to political posi
tions, in which both sides were equally guilty of 
excesses beyond the bounds of political and civic 
good taste. As a recent insightful study by Pro
fessor Leonard Levy has shown, the succeeding 
Jefferson administration had its "dark side" in 
the area of civil liberties. The invective of politi
cal journalism persisted at least until Andrew 
Jackson's day, with Congressional subsidies of 
government printing unabashedly improving the 
chances of administration organs . The youthful 
United States, until the hysteria of the so-called 
Burr conspiracy and the War of 1812 had been 
survived, had no means of demonstrating its 
ability to control its own future . 

Nor is it a sign of the innocence of the 
eighteenth century, that sweeping generaliza
tions about absolute freedom of expression have 
had to come to terms with palpable abuses of the 
freedom . The hysteria of the McCarthy era has 
been less than a generation before 1984, a clear 
warning that the overreaction of the Federal ist 
age can occur again . 

Appendix 

Constitutional Crises: Acts and 
Resolutions 

The four acts passed by Congress in June of 
1798 (5th Congress , 2nd Session), though never 
enforced as to the first three , reflected the 
xenophobia and the domestic tensions of the 
time. The first three statutes were aimed at tight
ening the qualifications for citizenship, creating 
what amounted to an alien registration system 
(for all aliens, not official agents as the modern 
law stipulates) and providing means of interning 
nationals of hostile powers in the event of war. 
The fourth and most significant act, dealing with 
sedition and seditious activities, raised constitu
tional questions which have never been satisfac
torily resolved . 
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Naturalization Act of Jun e 18, 1798 (l Stat. 

566). This statute , among other things, increased 

the minimum time of residence for candidates for 

citizenship from five to fourteen years. The new 

time period dated back to 1784, when the Treaty 

of Pari s had gone into effect, and thus created a 

"sa fety " interval before refugees from the 

French uprisings of 1789-93 w ho had come to 

America could become eligible for naturaliza

tion. 

Alien Act of June 25, 1798 ( I Stat. 570). This 

law amounted to a compulsory reg istration stat

ute for foreign residents, and empowered the Ex

ec utive branch to expel any undesirables. 

Alien Enemies Act of July 6, 1798 ( I Stat. 577) . 

This somewhat extraordinary statute, passed in 

obvious anticipation of a quas i-war or actual war 

with one or more foreign powers , embodied 

familiar provisions of intern ationa l law for in 

ternin g res idents who were subjects of a hostile 

power. An "al ien friends" act which was ad

vanced as a companion statute failed to pass 

Congress, and as a result a number of French ref

ugees fled to Con gress or went into hiding. 

Sedition Act of July 14, 1798 ( I Stat. 596). Be

cause of the serious constitutional problems em

bodied in it, this statute w arrants quoting in detail , 

viz.: 

SEC. I. Be it enacted . . . . That if any persons 
shall unlawfully combine or conspire together, 
with inlentto oppose any measure or measures of 
the government of the United States, which are or 
sha ll be directed by proper au thority, orlo impede 
the operation of any law the United States, or to 
intimidate or prevent any person holding a place 
or office in or under the government of the United 
States, from undertaki ng, performing or execut 
ing his trust or duty; and if any person or persons, 
with intent as aforesaid, shall counse l, advise or 
attempt to procure any insurrec tion, riot, unlaw
ful assembly, or combination, whether such con
spiracy, threatening, counse l , adv ice, or attempt 
shall have the proposed effect or not, he or they 
sha ll be deemed guilty of high misdemeanor, and 
on conv iction, before any court of the United 
States having jurisdiction thereof, shall be 
punished by a fine not exceeding five thousand 
dollars, and by imprisonment during a term not 
less than six months norexceeding five years; and 
further, at the discretion of the court may be 
holden to find sureties for his good behaviour in 
such sum, and for such time, as the sa id court 
may direct. 

SEC 2. That if any person shal l write, print, 
utter, or publish , or shall cause or procure to be 
written , printed, uttered or publ ished or shall 
knowingly and willingly assist or aid in writing, 
printing, utterin g or publishing any false , scan
dalous and malic ious writing or writings aga inst 
the government of the United States, or either 

house of the Congress of the Uni ted States, or the 
President of the United States, wi th intent to de
fame the said government , or either house of the 
said Congress, or the said President, or to bring 
them, or either of them, into contempt or disre
pute; or to exc ite against them , or ei ther or any of 
them, the hatred of the good people of the United 
States, or to stir up sedition within the United 
States, or to exci te any unlawful combinations 
therein, for opposing or resisting any law of the 
Uni ted States, or any act of the President of the 
Uni ted States, done in pursuance of any such law, 
or of the powers in him vested by the constitution 
of the United States, or to resist, oppose, or de
feat any such law or act, or to aid , encourage or 
abet any hostile designs of any foreign nation 
against the United States, their people or gov
ernment, then such person, being thereof con
victed before any court of the United States hav
ing jurisdiction thereof, shall be punished by a 
fine not exceed ing two thousand doll ars, and by 
imprisonment, not exceed ing two years. 

SEC. 3. T hat ifany person shall be prosecuted 
under this act, for the writing or publishing any 
libel aforesaid , it shall be lawfu l for the defend
ant, upon the trial of the cause, to give in. evi
dence in his defence, the truth of the matter con- ' 
tained in the publication charged as a libel. And 
the jury who shall try the cause, shall have a right 
to determine the law and the fact, under the direc
tion of the cou rt , as in other cases . 

SEC. 4 . T hat this act shall continue to be in 
force until M arch 3, 1801, and no longer ... . 

The Kentucky and Virginia Reso lutions, man

ifestl y in protest aga inst the Alien and Sedition 

Acts , were actually a consummate express ion of 

Thomas Jefferson's theory of constitutional gov 

ernment. Jefferson himself drafted the Kentucky 

Resolution, and his ardent disciple, James Madi

son, sponsored the companion Virginia Resolu

tion , each passed by the legislatures of the re

spec tive states on the heels of the Congressional 
enactments. They represented the political 

ega litari ani sm dear to Jefferson , and his equall y 

firm conv iction that the states were the ultimate 

reviewers of the constitutional ity of acts of the 

Federal gove rnment. His theory that the 

sovere i gn states co uld "i nterpose" the ir 

paramount authority in cases where they deter

mined that the nat ional governme'nt was acting 

unconsti tutionall y, was rejected by the majority 

of the nation both at this time and in the early 

desegre gation crisis of the 1950s. 

Kentucky Resolution of November 16, 1798. 
This ninefo ld Resolution was the more detailed 

of the two compan ion legislative expressions . It 
(I ) rei terated the compact theory that the Federal 

Constitution was created by the states; (II ) found 

that Congress had exceeded its powers in enact-
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ing these and a contemporaneous tax statute; (III) 
expressly declared that the Commonwealth of 
Kentucky found the Sedition act in violation of 
the First Amendment; (IV) recited the "alien 
friends " which Congress had failed to pass and 
declared-in keeping with specific provisions of 
a number of state constitutions - that such per
sons were under the protection of those states; 
(V) served notice that the states had a right to 
resist attempted deportation of anyone under the 
Congressional Act of July 6; (VI) found the Con
gressional act of June 25 to violate state policy; 
(VII) found a revenue law (though unrelated to 
the principal enactments) to exceed Congress' 

delegated authority; (VIII) instructed its Con
gressional delegates to treat the Resolution as a 
formal Remonstrance to Congress warranting an 
act of rescission; and (IX) directed the governor 
formally to dispatch copies of the Resolution to 
the other states. 

Virginia Resolution of December 24, 1798. 
Since Jefferson's Kentucky Resolution had ap
parently said all there was to be said on the sub
ject, Madison 's Virginia Resolution was much 
briefer. Its main thrust was that the General As
sembly "doth particularly PROTEST against the 
palpable and alarming infraction of the Constitu
tion." 



The Roots of "Liberty of Con tract" 
Reconsidered: 

Major Premises in the Law of 
Employment, 1867-1937 

by Charles W. McCurdy 

The constitutional right of liberty of contract 
has been dead now for nearly fifty years, and 
only a handful of legal scholars still mourn its 
passing. Indeed , its chief legacy to American 
constitutional law has been an opprobrious word 
- "Lochnerism" - which modern commen
tators habitually use when charging one another 
of harboring "subjective" or "political" concep
tions of judicial review. Yet in recent years it has 
been increasingly difficult for historians to de
scribe with any precision either the nature of 
"Loc hnerism" or its sources. Criticizing the lib
erty of contract doctrine is, of course, still a snap. 
We need only quote the pithy remarks of Holmes 
and Thayer, Pound and Powell, Brandeis and 
Freund, Hand and Frankfurter-or, in short, we 
can simply invoke the analytical tradition of 
liberalism in modern American law. But many of 
us are no longer satisfied with the description of 
"Lochnerism" that liberals minted at the turn of 
the century or with their explanation of where 
"Lochnerism" came from. The collapse of the 
progressive synthesis in American constitutional 
history accounts for muc h of our current inabil ity 
to agree on a description, let alone an explana
tion , of what .. Lochnerism" was all about. 
Equally important, however, are new devel
opments in legal theory which, during the past 
twenty years, have generated fundamentally dif
ferent versions of American legal history and 
consequently fundamentally different versions of 
the nature and sources of liberty of contract in 
American constitutional law. 

This paper was originally del ivered by Professor 
McCurdy at the 98th annual meeting of the American 
Historical Association in December, 1983. 

Associate Justice Oliver Wendell Holmes, Jr.-one of the 
le~ding critics of the "liberty of contract" concept in his 
era. 

Consider first EI izabeth Mensc h 's treatment of 
Coppage v. Kansas in her elegant essay on "The 
History of Mainstream Legal Thought " which 
appeared last year in a collection of papers pro
duced by the Conference on Critical Legal 
Studies. By 1850, Mensch argues, American 
courts had developed a mature body of contract 
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law and an equally mature array of constitutional 
doctrines relating to contractual obligations. But 
judges and commentators still kept those bodies 
of law in "wholly separate," "vacuum
bounded" categories that" allow[ed] for no blur
ring or intermeshing." By the 1880s, however, 
"the thrust of. . . legal thought was toward higher 
and higher levels of rationalization and generali
zation . Eventually, that process produced a 
grandly integrated conceptual scheme that 
seemed .. . to bring coherence to the whole struc
ture of American law .. . " Mensch, following 
the lead of Duncan Kennedy, calls that late
nineteenth-century conceptual scheme "classical 
legal thought " : in her view, the liberty of con
tract doctrine in constitutional law emerged in
eluctably as the public law counterpart of pre
vailing private law notions about the eriforceabil
ity of agreements. Coppage v. Kansas, where the 
Supreme Court struck down a statute outlawing 
yellow-dog contracts, she argues, "provides a 
clear example of the classical approach" to ad
judication. The Court invalidated the statute, 
Mensch explains: 

not because it denied the obvious inequality [of 
bargaining power] between workers and em
ployers , but because freedom of contract had to be 
defined objectively, which meant according to 
common law doctrine. Since the common law had 
excluded economic pressure from its definition of 
duress as a legal excuse for non-performance of 
contracts, then by definition yellow-dog contracts 
were not formed under duress and were therefore 
freely entered. It then followed logically that the 
statute constituted an invasion of liberty protected 
by the Constitution . 

Mensch claims that it "trivializes the underly
ing power of the classical conceptual scheme" to 
suggest that cases like Coppage represent noth
ing more than "ajudiciary determined to impose 
its own economic biases on the country." "In 
fact," she concludes, "courts during the classical 
period described a police power as absolute in its 
sphere as were private rights in theirs," and "the 
key claim" made by judges "was that they could 
objectively ' find' the boundary" that distin
guished legitimate police regulations from those 
that unconstitutionally trenched on the right of 
contract. 

Lawrence Friedman urges us to consider lib
erty of contract from an altogether different per
spective. In A History of American Law, pub
lished in 1973, Friedman claims that the inte
grated conceptual scheme that Mensch finds so 

impressive never existed outside the Harvard 
Law School. He argues that" [i]f one looks not to 
treatises, but to the actual business of the courts, 
it could be argued that the law of contract, after 
1850, was beginning a long slide into triviality." 
Especially significant, in Friedman's view, were 
the "statutory incursions, [which] after 1850, 
significantly shrank the kingdom of contract. 
Each new law on the statute books, if it dealt with 
the economy, was a cup of water withdrawn from 
the oceanic domain of the law of contract." 
Equally striking was the judiciary's response to 
those statutory incursions. Many statutes, in
cluding debtor-protection laws and insurance 
policy regulations, were designed to redress per
ceived inequalities of bargaining power between 
creditors and debtors, salesmen and consumers; 
in effect, the statutes abrogated existing common 
law concepts of duress in the bargaining relation 
and substituted new protective concepts under 
the police power. Statutes that outlawed 
yellow-dog contracts or required mining and 
manufacturing corporations to pay their workers 
in cash rather than company-store scrip were 
enacted for the same reason, and were anchored 
to the same theory about the scope of the police 
power, as statutes that regulated insurance 
agreements. "Yet the same judges who were, in 
some instances, so quick to see through the 
police power rationalization of 'labor' legisla
tion," Friedman argues, "were perfectly willing 
in [these] other cases to blind themselves." And 
Friedman all but underscores the phrase "in 
some instances." "Constitutional madness," he 
says, "was not distributed evenly across the 
country" during the 1880s and 1890s; in the 
twentieth century, the Supreme Court's response 
to protective labor legislation was no more pre
dictable than the response of the several state 
courts a generation earlier. For Friedman, then , 
the most remarkable characteristics of the liberty 
of contract doctrine are, first, that it applied ex
clusively to contracts of employment and, sec
ond, that" it was randomly and irresponsibly in
voked." And in his view, the only plausible exp
lanation for these phenomena is "the prejudices 
of the judges." They read constitutions "as 
middle-class texts, embodying middle-class 
values, striving toward middle-class goals." 
Consequently debtor-protection laws and insur
ance policy regulations were unquestionably 
constitutional. But some judges in somejurisdic
tions "allowed themselves to be persuaded that 
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Did the concept oflibery of contract extend to an individual's right to join a union, or was this an infringement upon the 
relationship between employer and employee? Frequently the state and federal governments supported employers' 
attempts to frustrate organized labor as in this drawing of the Maryland state militia firing on Baltimore and Ohio 
Railroad strikers in 1877. 

organized labor was dangerous and un
American, that it threatened the balance of soci
ety," and these prejudices - "predominantly 
old-American, conservative, middle-class," 
Friedman concludes " dictated where the effects 
of Uudicial] power would fall. " 

William E. Nelson offers a third , equally dis
tinctive version of "Lochnerism" in his widely
noticed article on "The Impact of the Antislavery 
Movement Upon Styles of Judicial Reasoning in 
Nineteenth-Century America," the vast bulk of 
which was incorporated into The Roots of 
American Bureaucracy, published last year. Nel
son implicitly rejects Friedman 's claim that lib
erty of contract can only be understood in terms 
of instinctive class bias and an essentially in
strumentalist impulse to deaden the fangs of or
ganized labor. According to Nelson, the liberty 
of contract doctrine flowed , instead, from an 

anti-instrumentalist tradition of jurisprudence 
derived from "the human rights thought" of the 
antislavery movement, the arguments of which 
were anchored to ideas "about the law of God 
and the rights of man." Beginning in the 1830s, 
Nelson observes , abolitionists repeatedly in
voked natural law concepts in defense of the 
slaves' right of self-ownership and linked that 
right to fundamental American ideas about 
property and contract. Because bondage di 
vested each slave's property in his own labor and 
also impaired his right to dispose of that labor in 
the market, abolitionists contended that slavery 
in the District of Columbia, at the very least, was 
in violation of the Fifth Amendment. And in 
Nelson 's view, late-nineteenth-century judges 
ineluctably "put these antislavery notions of 
freedom of contract to use" in controvers ies in
volving the validity of protective labor legisla-
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tion. In Braceville Coal Co. v. People, for exam
ple, the Illinois court struck down a statute re
quiring corporations to pay their employees 
weekly and in cash because, said the court, it 
interfered with " the right of every man to be free 
in the use of his powers and faculties." This, 
Nelson claims, is "the language of antislavery 
jurisprudence." Neither the rhetoric nor the 
holdings in cases like Braceville Coal should 
surprise us, he adds, for "the right of the indi
vidual to bestow his labor as he pleased ... [was] 
among the rights for which the Civil War was 
fought. " 

What shoul.d we make of these distinctive ver
sions of the nature and sources of the liberty of 
contract doctrine? Two things can be said from 
the very outset. First , each of these scholars is 
obviously interested in a different dimension of 
.. Lochnerism." Mensch wants to describe the 
structure of legal thought that characterized the 
period; Friedman seeks to explain the pattern of 
outcomes. Nelson only attempts to account for 
the late-nineteenth-century "style of reasoning," 
which, in his hands, largely amounts to a mode 
of expression. Indeed, Nelson expressly declines 
to argue that the antislavery style "was deter
minative of the outcome of any particular case" 
- the problem that most concerns Friedman. 
And, though he does not acknowledge as much, 
Nelson's analysis is not very helpful in demon
strating how judges conceptualized freedom of 
contract issues-the problem that most concerns 

Mensch . Equally apparent is the fact that these 
scholars have made no effort to engage one 
another. Neither Nelson.nor Mensch notice the 
work of the other and both ignore the earlier 
work of Friedman. This can no doubt be attribu
ted to the distinctive conceptions of law, and 
therefore of legal history, that inform their ac
counts . Mensch treats law as a manifestation of 
hegemonic ideologies and is quick to derive in
sights from formal social theory. Friedman sees 
law "as a mirror of society," believes that the 
application of doctrine is" powerfully influenced 
by social facts," and borrows freely from the so
cial sciences. Nelson links law to cultural at
titudes and leans heavily on the work of Ameri
can intellectual historians. They invite us, in ef
fect, to take their theory, their method , and their 
history, or, if we are not prepared to buy it all, to 
go shopping elsewhere. 

I am not prepared to do any such thing . It 
seems to me that each mode of analysis offers 
extraordinarily powerful vistas on the American 
past , and I am unwilling to dismiss any of them 
as a matter of course. Consequently my first im
pulse is to defer reflection on the disparate 
theories and methods which Mensch, Friedman , 
and Nelson have employed and to engage their 
work at the descriptive level. Each of them is in 
terested in a particular dimension of "Loch
nerism"; I am interested in all those dimensions. 
Their theories of legal history may be irreconcil
able, but I am convinced that their descriptions 

Nineteenth century courts generally declined to interfere in labor and management disputes unless some other law was 
broken. Unfortunately, this approach did little to defuse the inherent problems brought on by rapid industrialization 
and violence often ensued. In this drawing miners at the Coeur D' Alene mining camp in Idaho sought to settle a dispute 
by destroying their employer's mill with an explosive charge. 
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course that the presumption of constitutionality 
concept did not apply. Consequently cases were 
decided by issuing conclusions . "The employer 
and the employee have equality of right," Justice 
Harlan remarked in Adair v. United Slates, "and 
any legislation that disturbs that equality is an 
arbitrary interference with the liberty of con
tract , which no government can legally justify in 
a free land." 

Harlan's remarks in Adair provide an effective 
transition to the second characteristic of "Loch
nerism." This is so because Harlan actually dis
sented in Lochner v. New York. But Harlan and 
the two colleagues who joined him in Lochner 
did not concur with Holmes's more famous dis
sent. Their disagreement with the majority fo
cused not on the legitimacy of the liberty of con
tract doctrine per se, but on the Court's authority 
to reassess the legislature's claim that working 
more than ten hours daily endangered the health 
of bakeshop employees. According to Harlan, 
the Court had no authority to look behind the 
legislature 's determination of fact when the jus
tification proffered was ordinarily within the 
scope of the police power. When the justification 
was linked to inequality of bargaining power, as 
in Adair; however, Harlan assumed that labor 
laws were unquestionably unconstitutional. 
What happened in Lochner and Adair; then , can 
be reduced to this. Five Lochner judges said that 
the bakeshop law was not a police regulation be
cause the proffered health rationale was so unrea
sonable that it must be a " mere pretense" for 
something else. For the majority, the only plausi
ble explanation for the statute was that it had 
been enacted to improve the bargaining position 
of the bakery-workers union . Three Lochner 
judges said that the Court could not make that 
determination because the legislature's proffered 
rationale, if ordinarily within the scope of the 
police power, could not be reassessed by the 
judiciary. In Adair; however, the judges who di
vided in Lochner readily agreed that a statute 
outlawing yellow dog contracts could not 
possibly be a police regulation, for the only 
plausible ground for enacting suc h a law was that 
the state had a duty to redress inequalities in the 
bargaining relation . 

At this point Mensch's analysis is especially 
valuable . "[C]ourts during the classical period," 
she argues, "described a police power as abso
lute in its sphere as were private rights in theirs," 
and "the key claim " made by judges "was that 

they could objectively' find' the boundary." In 
Lochner eight judges divided five-to-three about 
the legitimacy of a particular ten-hour law. But in 
neither Lochner nor Adair did they disagree 
about "the boundary." What the liberty of con
tract doctrine proscribed absolutely was protec
tive labor legislation that could be justified only 
on the ground of unequal bargaining power. In 
that sense "the boundary" could be discovered 
"objectively." This is not to say that allusions to 
inequality never penetrated judicial opinions. In 
Holden v. Hardy, decided in 1898, Mr. Justice 
Brown spoke eloquently about the disparity of 
bargaining power between workers and their 
employers . But discussions of this kind can be 
found only in cases where statutes were sus
tained and even then another, narrower ground 
was always invoked to validate the legislature's 
regulation . In Holden that narrower ground was 
the legislature's com petence to protect the safety 
of underground miners. And Justice Brown, it 
should be added, was in the Lochner majority 
seven years later. 

This second characteristic of "Lochnerism" 
also speaks to the fact that, as Friedman puts it, 
"constitutional madness was not distributed 
evenly across the country" during the 1880s and 
1890s. Statutes that prohibited payment of wages 
in company-store orders, for example, were in
validated in Pennsylvania, Illinois, Missouri, 
Colorado , Georgia , Kansas, and Texas. But simi
lar statutes met the judiciary'S approval in In
diana, Rhode Island , Arkansas, and Tennessee . 
The West Virginia court invalidated a store-order 
law in 1889; it sustained one in 1892. The Maine 
statute was never even tested in the courts. What 
Friedman fails to report , however, is that the ra
tionale invoked by the approving courts was ex
traordinarily narrow. In each instance courts 
evaded the unequal bargaining power question, 
though it was occasionally discussed in dicta, 
and held that such laws were valid so long as they 
applied only to corporations . "It has been urged" 
that the store-order statute " is unconstitutional 
because it interferes with the rights of employes 
to make such contracts . .. as they see fit," the 
Rhode Island court declared in 1892. But the 
legislature, the court explained, had placed: 

[n]o inhibition .. . upon employes to make such 
contracts as they choose, with any person or body, 
natural or artificial, that is authorized to contract 
with them .. . [C]orporations are artificial bodies 
and possess only such powers.as are granted to 
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them, and natural persons dealing with them have 
no right to demand that greater power should be 
granted to corporations in order that they may 
make other contracts with such corporations than 
the corporations are authorized to enter into . 

For the Rhode Island court, in short, store-order 
laws did not interfere with the workers' liberty of 
contract at all. That was a constirutional right. All 
the legislature had done was to alter the con
tract-making capacities of corporations, which , 
after all, were creatures of the state. It was a nifty 
rationale and it figured in almost all of the cases 
where store-order laws were sustained either in the 
several state courts or, later, in the Supreme Court. 

When we turn from matters of substance and 
what Nelson calls style to matters of conceptual i
zation, then , the second characteristic of "Loch
nerism" emerges. Judges assumed that alleged 
disparities of bargaining power between workers 
and employers did not provide a legitimate basis 
for exercises of the police power. If protective 
labor legislation could be sustained under the po
lice power at all, it was not because workers 
might be exploited by their employers in the ab
sence of regulation but because some rather nar
row public interest was at stake. Courts articu
lated these public interests in four different ways 
during the liberty of contract era. They validated 
labor laws that protected the health and safety of 
the public, particularly in cases involving maxi
mum hours for railroad workers . They validated 
labor laws that clearly protected the health and 
safety of workers and were not designed to 
achieve a forbidden purpose . They ordinarily va
lidated store -order laws , coal-weighing statutes 
and the like on the ground that legislatures might 
regulate the capacity to contract of all corpo
rations chartered by the state . And they validated 
the workmen's compensation laws on what is 
best described as a quid pro quo theory-that is, 
employers lost their defenses against liability at 
common law in return for more predictable costs 
due to industrial accidents . Mr. Justice Suther
land was simply summing up the case law, then, 
when in Adkins he proclaimed that " I iberty of 
contract is the rule, restraint the exception ." 

The artificiality of the distinction I have made 
between the two habits of thought and action 
that, in my view, gave" Lochnerism" a particular 
configuration is now evident. Alleged disparities 
of bargaining power between workers and em
ployers did not provide a legitimate basis for 

exercises of the police power because the con
tract of employment was somehow special. And 
it was those two dimensions of "Lochnerism, " 
taken together, that distinguished the incidence 
of judicial review in cases involving commercial 
relations from the incidence of judicial review in 
cases involving labor relations . In the latter con
text the presumption of constitutionality concept 
did not apply when the only imaginable rationale 
for the statute was that it redressed alleged in
equalities in the bargaining relation . Yet the dis
tinction I have drawn between particular habits 

of thought and action that infused "Lochnerism" 
remains useful for analytical purposes because my 
first story speaks primarily to the special ness of 
the employment contract and the presumption of 
constitutionality question , while the second 
speaks primarily to the judiciary's penchant for 
invoking only narrow grounds of public interest 
when sustaining legal intervention on behalf of 
workers. 

III 

The special ness of the labor contract in 
American law was the product of a "free labor " 
ideology which penetrated so deeply into the 
consciousness of Northerners at mid-century that 
Republ icans and Democrats, Protestants and 
Catholics, workers and employers all regarded 
its tenets to be the very foundation of the North 's 
distinctive social order. Two "social facts" - to 
invoke Friedman's phrase-generated the "free 
labor" ideology and stamped it with a particular 
configuration. The first was the very existence of 
a quite different social order based on slave labor 
in the southern states; the second was the nation's 
spatial expansion which, in turn, brought the two 
systems into conflict and unleashed a long, bitter 
political struggle between the sections for 
hegemony in the territories. The "free labor " 
ideology that materialized in the North distin
guished its social system from that of the South, 
affirmed the North's superiority, and under
scored the long-term importance of how the ter
ritorial question got resolved . It also brought to 
the threshold of consciousness an array of ideas 
about the very nature of the" free labor" system. 
And Northerners clung to those ideas so tightly 
that, even when contradictions between them 
emerged, almost nobody was prepared to think 
about the labor contract in terms other than those 
dictated by the " free labor" ideology. 



MAJOR PREMISES IN THE LAW OF EMPWYMENT 27 

Underlying the " free labor " ideology was a 
negative image of the slave South. As Eric Foner 
has shown, Northerners claimed that people who 
labored at the will and for the profit of others 
were slaves; what gave this idea such power was 
the assumption that things were different in the 
North. Things were different, first , in the formal 
sense that all northern workers owned their own 
toil. Each person determined how long he would 
work and on what terms. And not only were 
those decisions his to make but the fruits of such 
labor were his to keep. The concept of economic 
independence provided the second, equally im
portant component of the" free labor" ideology. 
Northerners not only distinguished the North's 
"free labor" system from the South 's slave labor 
system but also contrasted the dignity and vi
tality of the free white worker in the North with 
the laboring white's poverty, degradation, and 
lack of opportunity for advancement in the 
South . For Northerners, free labor " meant labor 
with economic choices, with the opportunity to 
quit the wage-earning class. A man who re
mained all his life dependent on wages for his 
livelihood appeared almost as unfree as a south
ern slave ." But Northerners claimed that the 
North's dynamic, expanding economy, itself a 
prod uct of the "free labor" system, generated 
ample opportunities for the wage-earner's ad
vancement. "Our paupers to-day, thanks to free 
labor, are our yeomen and merchants of tomor
row," the New York Times remarked in 1857 . 
Abraham Lincoln was of the same mind. In 1859 
he asserted that "advancement, improvement in 
condition - is the order of things in a society of 
equals," and he stridently assailed the pro-slavery 
theorists who argued that northern wage earners 
were "fally fixed in that condition for life." The 
opportunity for upward mobility and eventual 
independence, in sum, distinguishes the condi
tion of free labor in North from the degraded 
condition of free labor in the South. Modern so
cial historians, to be sure, have shown that this 
claim was largely a myth even in the 1850s; but in 
the 1980s it is certainly unnecessary to demon
strate that people constantly order their lives on 
the basis of such myths. 

During the past two decades a veritable army 
of scholars have explored the impact of the" free 
labor" ideology on the political and social his
tory of Reconstruction. Two aspects of that story, 
at the very least , have been firmly established. 
First, historians have demonstrated that North-

erners disagreed with one another on scores of 
issues. Even within the Republican party some 
lawmakers were free traders , others were protec
tionists. Some called for an exclusively specie
based currency, others preferred to enlarge the 
volume of greenbacks in circulation. Some fa
vored subsidies for railroad corporations, others 
called not only for a halt to such subsidies but 
also advocated government regulation of freight 
rates . Some worked tirelessly for the freed peo
ples' equal political and social rights, others 
were unable to overcome either their own racial 
prejudices or those of their constituents. For dec
ades after Appomattox, in short, there was 
neither a dominant laissez-faire ideology (which 
the progressive historians often identified as the 
source of I iberty of contract in constitutional 
law) nor a dominant "antislavery jurisprudence" 
that infused law, generally, with an egalitarian 
idealism based on natural law. But the shared 
commitment to "free labor" ideas never with
ered in the post-Appomattox era. Northerners 
not only imposed their "free labor" ideology on 
the South but also learned that it set outer limits 
on the range of options they were prepared to 
consider for the reconstruction of the South. Re
publican lawmakers enacted the Civil Rights Act 
of 1866 in response to the notorious black codes, 
and the first protected right they enumerated was 
freedom of contract. The Freedman 's Bureau 
regulated southern labor relations until 1868, but 
its chief function was to provide a forum for the 
enforcement of contracts. Bureau agents neither 
prescribed standards for em ployment agree
ments nor reviewed them when terms were 
claimed to be exploitative. And land redistribu
tion proposals evoked protests derived from 
"free labor" concepts that most Northerners 
deemed persuasive. As a result , the abolition of 
slavery generated fundamental change in the 
legal relations between southern whites and 
southern blacks , but fostered little if any change 
in class relations. As Foner observes in his recent 
book on the subject, the freed people got "noth
ing but freedom ." 

Yet with the exception of David Montgomery, 
whose Beyond Equality: Labor and the Radical 
Republicans, 1862-1872 was published in 1967, 
scholars have devoted almost no attention to the 
implications of the "free labor " ideology for the 
development of labor law in the post-Civil War 
North . And the implications were far-reaching 
because, soon after Appomattox, many North-
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Labor marches like the one depicted above supporting the establishment of an eight hour day led many states to 
legislate limits upon the amount of time an employer could demand of his or her workers. But throughout much of the 
latter nineteenth century the Court struck down these laws as interfering with an individual's liberty of contract. 

erners began to wonder whether there was not at 
least a grain of truth in the antebellum Souther
ners ' claim that there was not much difference 
between bond-slavery and the wage-slavery, 
which , in their view, prevailed in the North even 
during the 1850s. Beginning in the mid-1860s, 
northern moralists and labor reformers anxiously 
pointed out the lack of correspondence between 
the changing structure of the industrial economy 
and the rhetoric of the free labor system. "One 
capitalist employs five men now where he em
ployed one twenty years ago," remarked a writer 
in the New York Times soon after the Confeder
ate armed forces surrendered. And this loss of 
independence on the part of northern wage ear
ners , he said , foreshadowed: 

... a system of "'lavery as absolute if not as degrad
ing as that which lately prevailed at the South . The 
only difference is that there agriculture was the 
field, landed proprietors were tn.e masters and ne
groes were the slaves, while in the North manufac
turers is the field, manufacturing capitalists 
threaten to become the masters, and it is the white 
laborers who are to be slaves. 

And if the five-man workshop threatened the 
"free labor" ideal , the armies of employees the 
factories already had begun to assemble pro
vided occasion for real alarm. "The next great 
step for American statesmanship," a Fanueil 

Hall mass meeting resolved on November 2, 
18p5, "is the adoption of measures" designed to 
maintain the promise of economic independence 
for Northern wage earners . 

Ira Steward, the Boston machinist who framed 
the resolution, offered a political solution for the 
problem of wage slavery. "The legislation neces
sary to secure," he said, was a" law making eight 
hours a legal day 's labor." The eight-hour day, 
Steward argued, would allow the wage earner 
more time for self-improvement, the chief pre
requisite for achieving economic independence. 
Nor was it necessary, he explained, for the reduc
tion in hours to be coupled with a reduction in 
wages . The common sense view of "less work, 
less pay" assumed that shorter hours would re
duce the national product while the proportions 
of its division would remain constant , so that 
workers would end up with less. In Steward's 
view, however, this was nonsense rather than 
common sense . He claimed that the reduction in 
hours would expose wage earners to new and 
more complex social relations which, in turn, 
would generate new tastes and increase demand .· 
The increased demand would stimulate produc
tion, promote the use of machinery, and lower 
unit costs. And for Steward, rising productivity 
could be expected to increase profits at the very 
time that workers' hourly wages increased be-
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cause of the eight-hour day. 
The ensuing attack on Steward's economic 

theory need not concern us : The eight-hour idea 
as an appropriate solution to perceived contradic
tions in the "free labor" ideology caught on de
spite them. Eight-hour leagues sprang up all over 
the industrial North during the mid-1860s; the 
National Labor Union, a federation of state labor 
organizations established in 1867, made the 
eight-hour idea the centerpiece of its program for 
political action. What does concern us is how 
labor reformers and their allies in the several 
state legislatures proposed to institute the eight
hour system, thus salvaging the "free labor" 
ideology, without undermining the very founda
tion of that ideology - the principle of free con
tract in the employment relation . It was one thing 
to suggest that statutes ought to be enacted mak
ing eight hours a legal day 's work and something 
quite different to prohibit industrious, ambitious 
wage earners from working more than eight 
hours if they chose to do so. The relationship be
tween hours and wages also posed problems . All 
the terms of the labor contract could not be pre
scribed by law, the New York Evening Post ob
served , for "[ t]o decree that a man should be 
compelled to pay any fixed amount for the eight 
specified hours of work, would be the worst 
species or" demagogic tyranny, making the mas
ters and the employed in turn the veriest slaves." 
Thus the metaphor of slavery, which had earlier 
generated a broadly shared ideology celebrating 
the "free labor" system, cut two ways by the 
1860s. As prospects for advancement appeared to 
diminish, industrial wage earners seemed to 
labor permanently at the will and for the profit of 
others, making them mere wage slaves . Yet pro
posed legal interventions that threatened to re
strict each worker's right to determine how long 
he would work and on what terms ineluctably 
evoked the Evening Post rejoinder: that, too , 
would ·make workers " the veriest slaves ." 

The manner in which this dilemma was han
dled by the several state legislatures reflects the 
extraordinary durability of the "free labor " 
ideology. Six jurisdictions enacted statutes pre
scribing eight hours as a legal day's work in 1867; 
Cal ifornia and Pennsylvania enacted similar sta
tutes the following year. Yet none of them said 
anything about wages; all of them authorized 
wage earners to contract out of the eight-hour 
system if they chose to do so. The Wisconsin law 
was typical. It provided that in "all engagements 

to labor in any mechanical or manufacturing 
business , when the contract is silent on the sub
ject, or where there is no express contract to the 
contrary, a day 's work shall consist of eight 
hours ." It goes without saying that such laws 
were ineffective. But it is simply wrong to claim, 
as John R. Commons did early in this century, 
that the labor reformers were "easily befuddled 
by skillful politicians. " Even Ira Steward called 
only for "a law making eight hours a legal day's 
labor in the absence of a written agreement" to 
the contrary. The labor reformers, in short, were 
befuddled not by the politicians but by contradic
tions in the very" free labor" ideal they sought to 
salvage . As Montgomery has pointed out, north
ern workers "shared their employers' commit
ment to the ideology of the free-labor system, 
which the maturing industrial order already had 
rendered anachronistic. Also like their em
ployers , workmen sought remedies for their 
problem from the machinery of state." But their 
employers succeeded because their call for tariff 
protection only necessitated rejection of laissez
faire ideas . Even the workers , however, were 
unprepared "to defile the sanctum sanctorum of 
free contract" in the employment relation . Giv~n 
their ideological imprisonment , all the labor re
formers could request from the state was a legis
lative declaration of community goals and senti
ments . As New York I!lbor leader Ezra Heywood 
remarked in 1867, the eight-hour law was valu
able not " as an arbitrary standard, but as an en
abling act to assist labor to make fair terms." As 
matters developed, the statutes proved useless 
even in that restricted capacity. 

One additional aspect of this crucial episode in 
American labor history merits attention. Because 
nobody called for a compulsory eight-hour law, 
there was no cause for a discussion of constitu
tionallimitation on government's powerto regu
late the labor contract. Nevertheless, two emi
nent newspaper editors considered it. Thurlow 
Weed , the political wizard who edited the Al
bany Evening Journal, sympathized with the 
aims of labor reformers yet regarded the eight
hour measure that was enacted to be so much 
" buncumbe and bagatelle." "It accomplishes 
nothing for the labor interest," he said, "because 
it makes no change in relations which already 
exist." But "[o]n the other hand , " Weed added, 
"any attempt to prescribe by arbitrary legislation 
the length of time for which one party shall pay 
and the other contract to serve, would be liable to 
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fatal constitutional objections." Three thousand 
miles away in California, James McClatchey, the 
radical editor of the Sacramento Bee whom 
Henry George later acknowledged as the pro
genitor of the key ideas for his Progress and Pov
erty, said essentially the same thing in a somewhat 
different context. The California statute not only 
proclaimed eight hours to be a legal day's work 
"in all cases within this State, unless otheIWise 
stipulated by the parties" but also dealt with the 
question of public works. Section two of the act 
provided that "eight hours of labor shall constitute 
a legal day 's work ... and a stipulation to that ef
fect shall be made a part of all contracts to which 
the State or municipal governments ... shall be a 
party." On public works, then, employers could 
not require laborers to work more than eight hours 
as a condition of employment; but, as the Califor
nia Supreme Court later explained, wage earners 
remained free to work more than eight hours for 
extra pay if they chose to do so . When the bill was 
first introduced in the legislature, however, sec
tion two provided for punishment of all contrac
tors on state work who deigned to permit overtime 
work. "Of course," McClatchey wrote in a lead 
editorial: 

the Judiciary Comminee to whom it was referred, 
'·changed all that, for men have a right to agree to 
labor as many hours as they please. This is a Con
stitutional right granted by the Bill of Rights, and 
any law to the contrary would not stand the test of 
Judicial investigation. It is now so amended as to 
allow persons on State work to contract for labor
ing more than eight hours per day. Such amend
ment seems to be useless, for American citizens 
have that right Constitutionally. A simple declara
tion that eight hours . . . shall be considered and 
held to be a legal day's labor, save when-otherwise 
agreed between employer and employed appearS 
to be all that is wanted , and in fact that the legisla
ture could do. To this extent only have other Slales 
gone. 

What is especially remarkable about these 
editorials is that neither Weed nor McClatchey 
explained why compulsory eight-hour laws 
would be unconstitutional. Weed simply stated 
that such a statute "would be liable to fatal con~ 
stitutional objections;" McClatchey asserted that 
liberty of contract was "granted by the Bill of 
Rights" without referring to any particular 
provision in the text of the California constitu
tion. It is possible that Weed was thinking in 
terms of due process ; since the California con
stitution did not contain a due process clause 

until 1879, McClatchey may have been thinking 
about California's guarantee of the right "to ac
quire and possess property." It is more likely, 
however, that both editors assumed that the lan
guage of the constitutional text was irrevelanl. 
The" free labor " ideology was so pervasive and 
the premise of liberty of contract was so funda
mental that the precise constitutional basis for 
that right never came consciously to mind. The 
Weed and McClatchey editorials, in other words, 
foreshadowed the shoot-from-the-hip sty Ie of the 
Pennsylvania judges who decided Godcharles v. 
Wigeman two decades lilter. 

This discussion of the" free labor" ideology 
and the eight-hour movement of the 1860s helps 
to account for two aspects of the liberty of con
tract story in American constitutional history. It 
helps to account for the unelaborated premise in 
cases I ike Godcharles that liberty of contract was 
such a fundamental right that the presumption of 
constitutionality concept did not apply - and 
need not even be considered-when legislatures 
interfered with the bargaining relation. It also 
helps to account for the largely unarticulated as
sumption that contracts of employment were 
somehow special and therefore distinguishable 
from commercial contracts where the presump
tion of constitutionality had always applied. For 
the roots of still another crucial dimension of 
"Lochnerism" - the judiciary's penchant for in
voking narrowly defined police power concepts 
when sustaining protective labor laws-it is nec
essary to look at another episode in the develop
ment of labor law during the period before 1886. 

IV 

The fellow servant rule is perhaps the best 
known judge-made doctrine of the nineteenth 
century, and its implied contract promise is too 
familiar to require elaboration here . What is not 
always appreciated, however, is the fact that em
ployers probably could have attained the same 
result with express contracts immunizing them 
from liability for injuries sustained by workers in 
the course of employment. Before the fellow 
servant rule was established in the Pennsylvania 
courts, for example, the Pennsylvania Railroad 
Company required all of its employees to sign a 
standard agreement providing that "the regular 
compensation will cover all risk or liability, from 
any cause whatever, in the service of the com
pany." And in 1853 a Pennsylvania common 
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pleas judge held that such a waiver was unques
tionably valid. The concept of liberty of con
tract, which figured so dramatically in the 
eight-hour movement a decade later, supplied the 
court's premise. The fellow servant rule and the 
doctrine of contributory negligence eventually 
made the formality of having workers expressly 
contract out of their right to recover for job
related injuries quite superfluous; presumably 
the Pennsylvania Railroad Company ceased to 
bother with the paper work long before 1860. In 
some jurisdictions, however, the worker's ca
pacity to bargain away his right to sue his em
ployer reemerged after the Civil War, generated 
some fascinating case law, and prompted a very 
suggestive dialogue between judges who later 
embraced liberty of contract as a constitutional 
right and at least one commentator who consid
ered that doctrine to be an abomination . 

The employers liability laws enacted by Geor
gia in 1855, Iowa in 1862, Wyoming Territory in 
1869, and Kansas in 1874 gave employers new 
incentives to require their workers to waive their 
rights at law as a condition of employment. The 
statutes applied only to railroads and left the con
tributory negligence defense intact; but they ab
rogated the fellow servant rule and consequently 
threatened to enlarge the companies ' liability. 
The railrmids apparently resorted to special con
tracts with workers limiting their liability as a 
matter of course. The Georgia court was the first 
appellate tribunal to consider the legal ity of such 
agreements. And in Western & Atlantic R.R. Co. 
v. Bishop, a wrongful death case decided in 
1873, it assumed that the employee's capacity to 
contract out of his rights at law was unquestiona
ble. The opinion bristled with " free labor" 
ideology. " [I]t would be a dangerous inter
ference with private rights to undertake to fix by 
law the terms upon which the employer and em
ployee shall contract," the court 's spokesman 
explained . " For myself," he added, 

I do not hesi tate to say that I know of no right more 
precious, and one which laboring men ought to 
guard with more vigilance, than the right to fix by 
contract the terms upon which their labor shall be 
engaged. It looks very specious to say that the law 
will protect them from the consequences of their 
own folly, and make a contract for them wiser and 
better than their own . But they should remember 
that the same law-giver which claims to make a 
contract for them upon one point, may claim to do 
so upon others, and thus , step by step, they cease to 
be free men. 

Equally significant was the way in which the 
Georgia court distinguished the Supreme Court's 
landmark decision in New York Central R.R. v. 
Lockwood, decided earlier in 1873. 

At issue in Lockwood was the enforceability of 
a contract between the carrier and a cattle drover 
in which the latter had waived his right to recover 
for any loss of livestock caused by the carrier's 
negligence . As Morton Horwitz demonstrated in 
The Transformation of American Law, 1780-1860, 
the legality of such agreements had troubled 
judges and commentators since the 1830s; in 
some jurisdictions, including New York, " the 
dominant contractarian ideology" that had gen
erated the fellow servant rule also "seduced" ap
pel1 ate courts into sustaining contracts that lim
ited liability for the carrier 's own negligence. 
Since Lockwood was a diversity case with a 
commercial law context, the doctrine of Swift v. 
Tyson came into play. As a result , counsel for the 
New York Central not only had to defend the 
New York decisions on the subject but also had to 
show that their underlying logic was so persua
sive that the Supreme Court ought to adopt the 
New York rule as a matter of " general jurispru
dence." And in the mind of counsel, the fellow 
servant rule provided a compelling analogy for 
the commercial contract practices of the New 
York Central. "The only objection to [the con
tract]," counsel contended, "is that it would vio
late public policy; but this objection would 
equally forbid the rule, now long established, 
that a servant . .. impliedly engages to bear the 
risk of injuries from fellow servants." 

Mr. Justice Bradley, speaking for a unanimous 
Court, was so unimpressed with the fellow ser
vant analogy that he did not even allude to it. 
And in the Court's view, the New York decisions 
in cases involving a carrier's capacity to contract 
out of liability for negligence were simply 
wrong . Bradley explained that such contracts 
were against public policy for two reasons. First 
he emphasized that the common carrier's busi
ness was essentially a public one and that the 
public , generally, had an interest in maintaining 
the carrier 's attention to matters of safety and 
care in the operation of its dangerous machinery. 
If carriers were permitted to..contract out of lia
bility for negligence , however, they would have 

. no incentive for exercising the care on which the 
public depended . Consequently such contracts 
were" repugnant to . : . the . public good." Fur
thermore , Bradley emphasized : 
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[t]he carrier and his customer do not stand on a 
footing of equality. The latter is only one indi
vidual of a million. He cannot afford to higgle or 
stand out and seek redress in the courts. His busi
ness will not admit such a course. He prefers, 
rather, to accept any bill of lading, or sign any 
paper the carrier presents; often, indeed, without 
knowing what the one or the other contains. In 
most cases, he has no alternative but to do this, or 
abandon his business. 

It followed, Bradley added, that "contracts of 
common carriers, like those of persons occupy
ing a fiduciary character, giving them a position 
in which they can take undue advantage of the 
persons with whom they contract, must rest upon 
their fairness and reasonableness." The Court 
concluded that waivers of liability for negligence 
in situations involving carriers and shippers were 
neither fair nor reasonable. 

Just as counsel for the carrier in Lockwood as
sumed that the fellow servant rule was a compel
ling analogy in the shipper-carrier context, coun
sel for the deceased railroad worker in the Geor
gia case assumed that Lockwood was a compel
ling analogy in the employment context. But the 
Georgia court set a face of flint against any pene
tration of the Lockwood doctrine into the law of 
employment. "None of [the Supreme Court's] 
reasoning applies to the case before us," the 
Georgia court explained. "This suit is not against 
the railroad company as a carrier" but against the 
railroad company as an employer. The deceased 
worker 's "relation to the company was strictly a 
private one . His contract of service was a free 
one . He did not stand in the situation of a 
traveler, or a shipper of goods, 'who cannot stop 
to higgle . .. ' " because, in its capacity as an 
employer, " the railroad company has no 
monopoly of service. It is only one of a million of 
employers with whom the husband of the plain
tiff might have sought employment. He deliber
ately, and for a consideration , undertook that he 
would not hold the company liable for the negli
gence of its servants, or even for the negligence 
of the company itself. " With disarming candor, 
the Georgia court thus enunciated two closely re
lated propositions that later infused "Loch
nerism ." The labor contract was distinguishable 
from other types of private agreements in which 
the public might have an interest. And the con
cept of unequal bargaining power, though it 
might come into play in some bargaining con
texts, could never penetrate the law of employ
ment because workers had "million[s] " of 
choices when they entered the labor market. 

What makes this problem especially useful for 
my purposes, however, is that the Georgia court 
did not have the last word on the subject. By the 
mid-1880s scores of carriers had begun to require 
their employees to contract out of their rights at 
law in order to evade judgments not only under 
employers liability laws but also under new 
judge-made doctrines such as the safe-tool and 
vice-principal rules . The bench and bar re
sponded to these developments in two ways, 
foreshadowing, in effect, the subsequent 
dialogue on the doctrine of liberty of contract in 
constitutional law. 

In 1886 Seymour Thompson published a 
treatise on The Law of Negligence in which he 
strenuously argued that the contract of employ
ment was no different than contracts between 
shippers and carriers. And like counsel for the 
deceased worker in the Georgia case, Thompson 
contended that the conceptualization in 
Lockwood ought to govern relations between the 
parties in both contexts. The Georgiajudges who 
handed down Western & Atlantic R.R. v. Bishop, 
Thompson complained, were wrong on two 
counts: "They ignore[d] the unequal situation of 
the laborer and his employer. They depart[ed] 
from the analogy of the rule of law which denies 
to carriers the right to enter into contracts with 
those whom they serve, stipulating against liabil
ity for their own negligence ; and in so doing, 
they place[d] the life of a man upon a lower foot
ing than the proprietary interest which a man 
may have in his chattel." Six years later, 
Thompson criticized the doctrine of liberty of 
contract doctrine in constitutional law on the 
same grounds. For courts" [t]o tal k about free
dom of contract" in cases I ike Godcharles" is the 
veriest sham," Thompson wrote in the American 
Law Review. "It is not even truthful or sincere. 
No such freedom of contract exists. Every judge 
knows it; every other man knows it; and it is the 
duty of judges in framing their decisions to take 
judicial notice of what everybody knows." Be
fore 1937, however, courts never did invoke in
equal ity in the labor market as a legitimate ra
tionale for the exercise of the police power. Al 
though some judges on some occasions did "take 
notice of what everybody knows," they did so 
only in dicta . Courts always found an independ
ent ground for the decisions sustaining protective 
labor legislation. And those grounds, as I sug
gested previously, were always very narrow. 

Thompson 's critique of Bishop failed to catch 
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on for the very reason that his critique of the lib
erty of contract doctrine failed to catch on . 
Judges were simply not prepared to use the con
cept of unequal bargaining power as a major 
premise in cases involving the employment rela
tion. But in two leading cases decided in 1886, 
the courts of Ohio and Arkansas did reject the 
Georgia court's holding in Bishop. In each in
stance Lockwood figured prominently in oral ar
gument and in each instance the court appropri
ated one but only one of Mr. Justice Bradley's 
justifications for declaring contracts that limited 
liability to be against public policy. The ne
glectedjustification, of course, was inequality in 
the bargaining relation . 

In Lake Shore & Michigan Southern Ry. v. 
Spangler the Ohio court considered the case of a 
brakeman who had been seriously injured due to 
the negligence of the train's conductor. Since the 
Ohio court had previously adopted the vice
principal doctrine, the railroad company's liabil
ity ordinarily would have been unquestionable . 
But in the contract of employment the plaintiff 
had stipulated that "while the company will be 
responsible to me . .. for any neglect of its own, 
yet it will not be responsible to me for the conse
quences of my own fault or neglect , or that of any 
other empJoyees of the company, whether they 
.. . are superior to me in authority, as conductor 
[or] foreman, or not." The contract, said a unan
imous court, was against public policy; con
sequently plaintiff's right to recover under the 
vice-principal doctrine remained unimpaired. 
"Such liability is not created for the protection of 
the employees simply," the court explained, 
"but has its reason and foundation in a public 
necessity . .. which should not be asked to yield 
or surrender to mere private interests and 
agreements ." For the Ohio court, the public in
terest in this particular type of labor contract was 
so "obvious " that no further elaboration of its 
potentially baneful effect on the public safety 
seemed necessary. In Little Rock & Fort Smith Ry. 
v. Eubanks, decided several months later, the Ar
kansas court provided a somewhat different jus
tification for its holding that railroad corpo
rations could not contract out of their liability for 
injuries sustained because of defective machin
ery. " [I]t is for the welfare of society," generally, 

the Arkansas court observed, that employers 
" shall not be permitted, under the guise of en
forcing contract rights , to abdicate their duties. " 
If courts enforced such contracts , the "natural 
tendency would be to relax the employers' care
fulness in those matters of which he has ordering 
and control . . . and thus increase the perils of oc
cupations which are hazardous even when well 
managed. And the final outcome would be to fill 
the country with disabled men and paupers, 
whose support would become a charge upon the 
counties or upon public charity." In Ohio and 
Arkansas, in sum, courts found narrow public 
policy grounds for their refusal to enforce con
tracts limiting the employer's liability just as 
courts in other jurisdictions, including the Su
preme Court of the United States, often found 
narrow public policy grounds to sustain certain 
types of protective legislation following the birth 
of the liberty of contract doctrine. 

At this point , the question that immediately 
comes into mind is, of course, why courts were 
so hesitant to invoke the concept of unequal bar
gaining power either in the liability-waiver cases 
or in the subsequent protective legislation cases. 
Why, in other words, did so few judges listen to 
commentators like Seymour Thompson? Fear of 
socialism was an answer that the progressive 
generation retailed from time to time. And they 
may have been right. But it is doubtful, I think, 
that judges c'onsciously thought in terms of 
where the unequal bargaining power concept 

, might ultimately lead if the principal penetrated 
the law of employment. It would be far more 
plausible to suggest that judges steeped in the 
" free labor" ideology instinctively resisted the 
very idea of essentially unfree labor contracts. 
Language to that effect certainly dominated the 
Georgia court's opinion in Bishop, and there is 
no reason to suppose that judges elsewhere 
thought any differently. One thing, however, 
seems absolutely certain to me. If the habits of 
thought and action we now term " Lochnerism" 
can be described as I have described them, albeit 
from the shoulders of Mensch , Friedman , and 
Nelson, then those very habits were deeply im
bedded in the American consciousness well be
fore the liberty of contract doctrine entered 
American constitutional law in 1886. 



Some Comments on Chk/ Justice Hughes 
by John Knox 

Charles Evans Hughes was born in the year 
J 862 and died full of years and honors at the age 
of eighty-six in 1948. He came into the world 
during the very week that the immensely impor
tant Battle of Shiloh was being fought in Western 
Tennessee during our Civil War. He died three 
years after mankind entered the Atomic Age. 

The great Chief Justice was , in fact, a firsl 
generation American on his father 's side of the 
family. The elder Hughes was born in England of 
Welsh descent and was known as the Reverend 
David Charles Hughes, D. D . He came 10 the 
United States in the year 1855 and supported 
himself by preaching and teaching school. At the 
first opportunity, however, he enrolled as a stu
dent at Wesleyan University in Middletown, 
Connecticut, and his course of study included 
Latin , Greek and even Hebrew. Rev. Hughes 
soon met a teacher named Mary Connelly who 
had established a school of her own. She was of 
Irish, .Dutch and German extraction , and she and 
the Rev~ Hughes were married in Kingston, New 
York in the year 1860. Both were Protestants , but 
he was a Methodist and she was an ardent Bap
tist. She was so "ardent ," in fact, that she con
vinced her husband to leave the Methodist 
Church and become ordained as a Baptist minis
ter. His first parish was in Glens Falls, New York, 
and during his lifetime as a Baptist minister his 
annual salary never exceeded the sum of 
$2,000.00. There was always something to pre
ac h about as the Civil War had begun in April, 
1861. Just a year later-on April J I, J862-Mrs . 
Hughes gave birth to a boy who would be her 
only child and who was named Charles Evans. 

One of the most charitable things that can be 
said about the parents of the future Chief Justice 
is that they were religious fanatics , and life in 
their household must have been appallingly dull 
and restricted . It is true that they were hardwork
ing and of fine character, and in the year 1984 it is 

At 13 young Charles Evans Hughes graduated from high 
school. 

difficult to comment impartially upon the actions 
and beliefs of this strange Puritanical couple. 
They interpreted the Bible literally, believed in a 
personal Devil and an actual Hell- which, of 
course , they were entitled to do. But they also 
made it plain to their young son , Charles Evans, 
that he would certainly experience the eternal 
pangs of Hell itself if he ever played billiards or 
cards or danced or attended the theatre . When 
there was the slightest evidence of "rebellion" 
on the part of the growing boy, he was made to 
feel that he would bear a heavy burden of guilt if 
he questioned in any way the teachings of his 
parents. He was also told by his father that his 
mother-who was born in 1830-was in such 
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delicate health that she could not live long any
way and, therefore, her beliefs must never be 
disputed. Of course, the mother lived until the 
age of 84 and died in December, 1914 - more 
than four years after her son had become a Justice 
of the Supreme Court of the United States. And 
the father continued to preach his fundamentalist 
" fire and brimstone" beliefs from the pulpit as 
long as he lived . As late as 1908 he was demand
ing that the pol ice of New York City stop the" in
decent and demoralizing " Salome dance at 
Hammerstein's Opera House . In June 1909, the 
Rev. Hughes suffered a stroke while preaching in 
New York, and he died the following December 
at the age of77 . After his stroke both he and his 
wife went to live with their famous son . 

By the time Charles Evans was three and one
half years of age he is reputed to have been able 
to read. At the age of five his parents decided to 
take him out of school and tutor him at home. 
When he was eight he began reading Shake
speare and studying classical Greek, and he was 
taught at home by his parents until he re-entered 
school at the age of nine . At thirteen he 
graduated from High School 35 in the State of 
New York . By then he had written essays on such 
subjects as "The Evils of Light Literature," 
"Self Help" and "The Limitations of the Human 
Mind ." At the age of fourteen-in the year 1876 
- young Charles Evans left home to enter col
lege. He had managed to survive that long
perhaps despite his parents and not because of 
them. From the beginning he had given evidence 
of being a child prodigy interested in a vast num
ber of subjects ~ notwithstanding the oppres
sive, restricted and bigoted atmosphere in his 
home life. He had promised his father, for in
stance , that he would not be so frivolous as to 
read any novel until he first graduated from col
lege . Yet this was a period in the Nineteenth 
Century when some of the greatest novels 
were being written and published. At first young 
Hughes entered a college that subsequently be
came known as Colgate University, but two years 
later he transferred to Brown University in 
search of a broader intellectual outlook in his 
continuing efforts to break away from his par
ents . Even while in college, however, his parents 
sought to "run his life" by sending voluminous 
written instructions which sound unbelievable 
today. Finally he even became so unworldly as to 
join a fraternity-Delta Upsilon-and in the fall 
of 1877 young Hughes attended a convention of 

the organization which impressed him and which 
he enjoyed. The fact that he had derived any 
worldly pleasure from this affair, for instance, 

. caused his mother acute distress . Some months 
before the convention his father had also written 
him that he (the father) was living under a 
"shadow of great sorrow" and that he was very 
"apprehensive that you may be turned from the 
path of rectitude by the influence of your worldly 
associates . . . " Hughes' subsequent adjustments 
to life displayed his self-discipline, his intellec
tual interests and his ability to work hard . But 
one of the legacies that his parents left him was 
Hughes' development of definite anxieties later 
on in life and of often working until he was near 
"the breaking point." For decades he struggled 
to surmount all problems, drove himself too hard 
and finally developed a duodenal ulcer late in 
life . When in college he had laid down very 
exacting standards for himself, and he experi
enced many tensions over the years in an effort to 
avoid falling short of these standards. In many 
respects he was eminently successful in achiev
ing most of the goals he had originally set for 
himself. 

While a student at Brown University Hughes 
studied French , German, Italian, Latin, classical 
Greek, mathematics, economics, etc. By then he 
had become a true "bookworm type" with few 
close friends. At the age of nineteen he received 
his degree from Brown with high honors . The 
following year was spent as a teacher of Latin, 
Greek, algebra and plane geometry at the Delhi 
Academy of Delhi, New York . Then Hughes 
gave up teaching, moved to New York City and 
entered the Columbia Law School in the fall of 
1882 at the age of twenty. By that time he had 
accumulated a vast storehouse of knowledge 
gained from books, and once in law school he 
sought to achieve a mastery of his subjects so that 
no problem would be too complicated to under
stand . 

During his years as a student as Columbia, 
Hughes spent two summers in the law office of 
'Chamberlain, Carter & Hornblower. The senior 
partner of that firm was Walter S . Carter, and 
after Hughes graduated with honors from the law 
school he married Carter's daughter Antoinette . 
This marriage was a true love match and was to 

endure for fifty-seven years. The couple were 
married on December 5,1888, and Mrs. Hughes 
died on December 6, 1945 - one day after her 
wedding anniversary. They were the parents of 
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four children-three daughters and a son. 
Charles Evans Hughes' career was a brilliant 

one from the beginning. After graduating with 
honors from Columbia Law School Hughes prac
ticed law with eminent success from 1884 until 
he became Governor of the State of New York on 
January I, 1907 - with the exception of a two
year interval when he was a Professor of Law at 
Cornell University. He was twice elected Gov
ernor of New York but resigned in 1910 when ap
pointed by President William Howard Taft to the 
Supreme Court of the United States. Hughes re-

~ .. \/ 

mained on the Court for six years, and during this 
period he wrote 151 opinions that were a blend of 
conservatism and liberalism. He also produced 
32 dissenting opinions-making a grand total of 
183 opinions written during six years. This was a 
greater number than that written by any other 
Justice during the same period-and one of these 
Justices was Oliver Wendell Holmes, Jr. 

The premature end of Hughes ' judicial career 
occurred on June 10, 1916, when he resigned 
from the Court in order to accept the Republican 
nomination for President of the United States . 

In this symbolic cartoon, both party's mascots breathlessly awaited the outcome of the ]916 Hughes-Wilson election. 
Though losing to Wilson by a mere three percent of the popular vote, it was perhaps the single greatest setback in 
Hughes' public career. 
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On election night - November 7, 1916 - it 
seemed almost certain that he would be declared 
the winner. However, when Hughes went to bed 
that night the election results were stiIl in doubt. 
When he awoke on the morning of November 8th 
many newspapers printed that morning assumed 
he had been elected. By the end of the day, how
ever, Hughes was credited with 247 electoral 
votes and his opponent - Woodrow Wilson -
had 251 electoral votes. Four states were still in 
doubt - California, Minnesota, North Dakota 
and New Mexico. The final count in California 
- which was delayed - indicated that Hughes 
had lost that state by only 3,775 votes. It was not 
until two weeks after the election before Hughes 
sent a telegram to Wilson conceding the election 
and congratulating the occupant of the White 
House on his narrow victory-an electoral vote 
of 277 to 254. The loss of California had cost 
Hughes the Presidency and altered the future 
course of American history. Woodrow Wilson 
had won a second term in office-two years after 
World War I had begun in ·Europe. 

After his defeat Hughes quietly returned to 
New York City to resume the practice of law. 
From time to time, however, he entered public 
service. He never actively sought any office, but 
he also never failed to respond to any call to 
useful public service. Four years were spent as 
Secretary of State in the cabinets of Presidents 
Harding and Coolidge (1921-1925). In 1926, 
President Coolidge appointed Hughes as a 
member of the Permanent Court of Arbitration at 
The Hague. In 1928 the Council and Assembly of 
the League of Nations elected Hughes as a Judge 
of the Permanent Court of International Justice, 
and he served in this capacity from 1928 until 
1930. On February 3, 1930, President Herbert 
Hoover appointed Hughes as the eleventh Chief 
Justice of the Supreme Court of the United 
States. He served as our highest judicial officer 
until his retirement on July I , 1941 . The eco
nomic conditions of the 1930's subjected the 
Court to its severest test since the Civil War. After 
retiring "for reasons of health and age" he lived 
another seven years and died on August 27 , 
1948, in his 87th year. His brilliant intellect had 
been spent in a lifetime of devoted service to his 
profession and to his country. At his death he was 
widely admired and universally considered to be 
one of the most distinguished and brilliant 
Americans who ever lived. 

Once in the privacy of his home I asked Chief 

Justice Hughes the following question: "Are you 
sorry that you lost the Presidency in 1916?" In his 
prior conversation he had been displaying an un
expected sense of humor, and this question 
brought another laugh as he replied, "No, I re
all y am not sorry that I lost that election!" He 
spoke at once and without the slightest hesita
tion, and his voice seemed so sincere that I be
lieved him immediately. "It is true the election 
was won by Woodrow Wilson," Hughes con
tinued, "but where is Wilson now? Why he's 
dead! He's buried out there in the Cathedral, but 
I am alive and talking here with you! He has been 
gone for some years, but I am now the Chief Jus
tice! I feel that if I had won that election I would 
be dead, too, by this time. So I am not at all sorry 
that I lost in 1916 to become Chief Justice later 
on!" 

In December of 1932 I wrote to Hughes and 
asked him if he would consider writing an article 
which could ultimately be printed in the Illinois 
Law Review, a legal magazine published from 
time to time by the students at the Northwestern 
University School of Law in Chicago. Within a 
few days the following reply - signed by him 
arrived at my home. It was not just a stereotyped 
note written by his secretary, but the letter was a 
prompt and sincere answer from the Chief Justice 
himself. 

SUPREME COURT OF THE UNITED STATES 
Washington, D.C. 

December 12, 1932 
My dear Mr. Knox : 

You make such a straightforward, obviously 
sincere, appeal that I am most reluctant to refuse 
you. But the work of the Court, with the added 
responsibility at this time of a difficult interna
tional arbitration, makes it impossible for me to 
give attention to anything outside. Apart from 
this, I am constantly receiving requests for spe
cial messages, statements, and articles which I 
have no time to prepare, and to avoid a discrimi
nation which would not be easily understood by 
my good and insistent friends, I feel compelled to 
decline all such requests alike . I must confine 
myself to what I find it appropriate to say in occa
sional public addresses. 

I am sorry to disappoint you and I take pleasure 
in noting your interest in your work and send you 
my best wishes. 

John Knox, 

Very sincerely yours, 
(Signed) Charles E. Hughes 

321 Wesley Avenue 
Oak Park, Illinois. 
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When I received this reply it was, of course, no 
surprise that he had found it necessary to send me 
a negative answer. The letter, however, caused 
me to be more impressed than everby Hughes the 
man. I now knew for a certainty that despite a 
reputation for being austere and rather aloof in 
public, the Chief Justice was really a warm and 
sincere personality. The country at large saw him 
as a great intellect, a remarkable lawyer, a distin
gu ished jurist and an internationally known 
statesman, but he was also something more. He 
was, in short, a " fine character" and thereafter 
Hughes always had a particularly warm spot in 
my heart. 

This letter was al~o written at a time of great 
crisis in our nation's history. r do not know what 
particular international arbitration Hughes was 
referring to, but during the previous month Her
bert Hoover had lost the election of 1932 and his 
bid for a second term in the White House. By 
December the country was in a state bordering on 
economic chaos . And during the first week of 
January former Preside'nt Calvin Coolidge was 
destined to die suddenly from a heart attack. 
Chief Justice Hughes would travel in haste to 
New England to attend Coolidge's funeral. Then 
during the same month of Coolidge's death
January, 1933 - a man named Adolf Hitler 
would become Chancellor of Germany. On the 
following March 4th Franklin D. Roosevelt 
would enter the White House .as Hoover 's suc
cessor, and almost immediately the banks would 
be closed and shortly thereafter the United States 
would "go off" the gold standard. In many ways 
the month when this letter was written marked 
the very depth of the Depression's troubles which 
were so afflicting this country and the rest of the 
world . Yet Hughes found time to dispatch a per
sonal and prompt note in answer to a request sent 
him by a young student. 

In June 1936, Justice James C. McReynolds 
signed an official parchment-like sheet of paper 
which was to be filed with the Clerk of the Su
preme Court. Before filing , however, it was also 
signed and approved by Chief Justice Hughes . 
This paper was my official appointment as a law 
clerk and private secretary to Justice 
McReynolds . However, McReynolds was just 
leaving for Europe, and with his approval I re
turned home to Illinois and did not go back to 
Washington until late in August of 1936. The fol
lowing month - September, 1936 - r acciden
tally met the Chief Justice in the office of the 

Hughes rejoined the Court as Chief Justice in 1930 after a 
14 year absence. 

Pearson Printing Co . - a small firm ' that for 
years had handled all the printing of confidential 
Supreme Court opinions. This Company was 
headed by a Mr. C. E. Bright. He was an elderly 
printer who was at that time one of approxi 
mately twenty-five persons who had advance 
knowledge of Supreme Court opinions before 
they were made public and announced from the 
bench. r had taken a taxi to the printing firm to 
talk with Mr. Bright and to meet him for the first 
time . He was someone whom I was destined to 
see many times during the coming year, and it 
was necessary that I make his acquaintance be
fore the October, 1936, Term of Court began . 

On that particular day in September, I called 
unexpectedly and "after hours" at the office of 
the Pearson Printing Co. The front door was un
locked, and when I entered I noticed only two 
men in sight. All of the regular printing em
ployees had gone home. One of the men was, as r 
soon learned, Mr. Bright, and he was busily talk
ing with Chief Justice Hughes. Neither man rec
ognized me from a distance, and both stopped 
talking immediately. I stood by the door and 
called out that I was Justice McReynolds' new 
secretary. When the door had first opened 
Hughes looked up with an expression of consid
erable anxiety - as if an intruder were entering. 
In fact , the street address of the printing com
pany was so confidential that the number was not 
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even listed on the typewritten sheet circulated 
among Court personnel and containing the 
names and addresses of all the employees of the 
Court-including the Justices. Apparently it had 
been an oversight on Mr. Bright's part not to have 
bolted the front door of the establishment as soon 
as Chief Justice Hughes entered . 

As soon as I called out my identification I 
closed the door and began walking towards the 
two men who were in the back of the shop . 
Hughes ' expression relaxed immediately, and 
when I was near him I said, "Well , I recognized 
you! " He laughed and said , "You did?" " Yes," I 
replied, "as soon as I opened the door I knew 
who it was from your beard ," I then reminded 
him of the first time I had met him nearly five 
years before. By this time Mr. Bright had joined 
in the conversation, and I had introduced myself 
to him . None of the three of us realized, how
ever, that the 1936 Term would undoubtedly be 
the most momentous in the history of the Court, 
that during this period the Justices would be vio
lently attacked by the President of the United 
States , that the most far-reaching opinions would 
be handed down in the glare of much publicity, 
that the Justices would be in a serious disagree
ment among themselves and divided into two 
hostile f,!ctions, etc . 

I wish that this article could be long enough to 
describe in detail some of the enormous prob
lems that the Chief Justice faced during that Oc
tober, 1936, Term. Suffice it to say, however, that 
no man was better fitled to preside over the Court 
and to handle its administrative details than 
Charles Evans Hughes. When he returned to the 
bench on February 24, 1930, to become Chief 
Justice, there were still three men on the Court 
who were there when Hughes resigned in 1916 to 
run for the Presidency. These three were Holmes 
(appointed 1902), Van Devanter (appointed 
1910) and McReynolds (appointed in 1914). In 
1930 the new Chief Justice was also well ac
quainted with some of the other members of the 
Court. When Hughes had served as Secretary of 
State, for instance, Harlan F Stone had been At
torney General during the last year that Hughes 
headed the State Department. Hughes had also 
known Justice Brandeis for years. (The Senate 
confirmed Brandeis' nominationonJune I, 1916, 
and Hughes had resigned from the Court on June 
10, 1916.) The new Chief Justice also was ac
quainted with Owen J. Roberts who would soon 
become a Justice himself. (Roberts' nomination 

was confirmed on May 21 , (930) . In fact , 
Roberts soon developed a great admiration and 
respect for the new Chief Justice and years later 
stated that he felt toward Hughes much as a son 
or a younger brother might feel. In short, the new 
Chief Justice was fortunate to be on the best of 
terms with all of the 1930 members of the Court. 
He had also often argued cases before them dur
ing the years of his private practice in New York 
City. From the very beginning, however, the 
most serious trouble was brewing. The stock 
market crashed only four months before Hughes 
entered upon his new duties as Chief Justice . 
Each day the economic situation grew worse , 
and a very serious Depression was spreading 
across the land . Finally, many problems con
tinued to grow in intensity until they simply 
exploded during the 1936 term. 

As far as the other eight Justices were con
cerned, Hughes gradually found himself in the 
storm center of two different and opposing fac
tions. There were four extreme conservatives
Butler, McReynolds, Sutherland and Van De
vanter. There were also three liberals who gener
ally stood together - Brandeis, Holmes and 
Stone . Holmes soon retired, however, and in 
1932 another liberal succeeded him-Benjamin 
N. Cardozo. The eighth man was Roberts who 
sometimes voted with the liberals and sometimes 
with the conservatives. He ultimately became 
known as the "swing man, " and by 1936 there 
was such an intellectual and social chasm be
tween the conservatives and the liberals that the 
Chief Justice was forced to give two court 
dinners annually. The liberals were invited to one 
dinner along with carefully selected guests , and 
the conservatives were invited to another dinner 
with a different group of guests. I never did in
quire which group was tendered the first of the 
two annual dinners and which repast Roberts was 
expected to attend . Perhaps Hughes rotated the 
two factions from year to year, and I assume that 
Roberts was invited to join the liberals at their 
dinner. 

For years Justice McReynolds had refused to 
have anything to do socially with Justices Bran
deis and Cardozo. In 1922 , for instance, 
McReynolds had declined to attend a ceremonial 
occasion in Philadelphia with other members of 
the Court because he had ref~sed to travel in the 
same company with Brandeis. And in 1924 the 
annual photograph of the Justices could not be 
taken because McReynolds would not sit next to 
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The Hughes Court of 1932 became the "Nine Old Men" of 1937, when a frustrated President Roosevelt cited the 
justices age as a rationale for his proposal to expand the Court's bench. Hughes privately foreswore his willingness to 
"preside over a convention" if need be, but publically disputed the age question by noting the Court was up to date with 
its docket. 

Brandeis for the official Court picture. And in 
1932 McReynolds had read a newspaper in Court 
while Cardozo was being sworn in as a new J us
tice. This was an example of the appall ing situa
tion which Hughes inherited when he became 
Chief Justice . Yet while Court was in session, the 
Justices did eat in the same room together from 
two until two-thirty o'clock in the afternoon . 
Justice Roberts years later described how skillful 
Hughes was in presiding at these luncheons and 
in handling conversation. Justice Stone also said 
that Hughes ' influence upon the "efficiency and 
morale of the Court" could not be exaggerated. 
In other words, Charles Evans Hughes literally 
held the Supreme Court of the United States to
gether by the force of his personality - espe
cially during the 1936 term when the Court not 
only was suffering from very grave internal prob
lems but also was forced to defend itself from 
outside attacks. 

During that very important term r also found 
myself in a delicate position as I was assigned to 
the arch conservative member of the Court -
McReynolds - and yet I had been well ac
quainted with a majority of the justices for some 
years before being appointed a law clerk and pri
vate secretary. I was undoubtedly the only clerk 
who circul ated regularly between the homes of 

some of the liberals and some of the conserva
tives, but my calls were always made in the stric
test privacy. During these conversations with 
other Justices - which not even McReynolds 
ever knew about-no one was present except the 
particular Justice and myself. Once , however, a 
maid came into the room and served me ice 
cream while I was talking with Justice Cardozo, 
but she left at once . And I always had a very 
pleasant chat with my valued friend, Gertrude 
Jenkins, before being ushered into a room to 
speak with Justice Stone in private . For years she 
served both Stone and his wife as a confidential 
and very efficient · secretary. Justice Brandeis 
also, for instance, talked with me alone in his 
apartment. No one was ever present during these 
conversations, but once when I was leaving I ac
cidentally met his law clerk - Willard Hurst
who was entering the apartment carrying an arm
ful of books . It was my first and last glimpse of 
Hurst during the entire term . I was also very 
close to Justice Van Devanter, but no one was 
ever aware that I called on him in the evening 
except the switchboard operator in the building 
where he lived. She would ring his apartment 
first and say that I was on my way up. This was 
the situation that prevailed for me during the 
Court-packing controversy which President 
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Roosevelt had launched so unexpectedly. 
In November 1936, Brandeis also celebrated 

his 80th birthday, and I sent him some flowers for 
the occasion . To receive a birthday remembrance 
from anyone in the McReynolds household must 
have been an unbelievable experience for Bran
deis. The relations between McReynolds and 
Brandeis were about as cordial as those between 
South Korea and North Korea are at the present 
time. Brandeis, of course, wrote me a note at 
once thanking me for remembering his anniver
sary. Strange to say, however, I never once asked 
to call on Chief Justice Hughes after I became a 
law clerk . I knew he already had enough prob
lems to contend with in trying to keep the two 
Court factions at peace and in seeking to prevent 
the judicial ship from sinking in the 1936-1937 
hurricane . I just did not wish to intrude upon him 
during such a grave crisis . 

Many intimate details of that term of Court 

could be described here, but unfortunately they 
would make this article too lengthy to publish. I 
might mention one devastating crisis, however, 
when McReynolds and I caused the Chief Justice 
the most enormous inconvenience and disap

pointment. I felt sorry for Hughes at the time but 
could not very well go to his home and tell him so 
as I was {oo deeply involved with McReynolds 

and the three other conservative Justices. On Feb
ruary 5 , 1937, for instance , President Roosevelt 
sent to the Hill his sweeping plan to reorganize the 
federal judiciary and the Supreme Court. 
Roosevelt evidently felt that in the immediate past 
the Court had vetoed too many New Deal laws, 
and for once the Court was going to be "brought 
into line and taught a lesson " so to speak. A 
mighty battle then began between the President 
and the Justices. Hughes was suddenly a general 
on the defensive, and it was necessary for him to 
undermine the position of the White House as 
soon and as effectively as possible . He had to 
demonstrate that the Court was abreast of its 
work , or virtually so, and it would also be of 
immense help if some of the most important cases 
before the Court would be decided in favor of the 
Government. It was obvious that the four conser
vatives would undoubtedly vote against the New 
Deal regardless of what happened . In some ways 
they resembled the last of the Bourbons in the year 
1789, but fortunately the justices had voted 5 to 4 
shortly before the President's plan was announced 
to sustain Washington state's minimum-wage law 
for women in West Coast HOlel v. Parrish. How-

ever, due to Justice Stone's illness this decision 
could not be immediately announced, and the de
cision did not become public until March 29, 
1937 . 

One of the most important of the New Deal 
laws, however, was the National Labor Relations 
Act of 1935 -the Wagner Act as it was known. 
The constitutionality of this Act was challenged in 
five immensely important "Labor Board Cases" 
that were argued before the justices on February 
9 , 10 and II of 1937 - just a few days after the 
announcement of the President's Court-packing 
plan . At one of the Saturday conferences notiong 
after these dates the justices cast their votes and 
once again Roberts sided with the liberals and the 
final vote stood at5 t04-the same as in the West 
Coast Hotel case . The Chief Justice decided to 
write the majority opinions in three of the five 
cases, and Roberts was designated by Hughes to 
write the opinion of the majority in the other two 
cases . Soon both Hughes and Roberts were busily 
at work. The Chief Justice began composing a 
majestic draft of his three opinions-the proofs of 
which he circulated to the other eight justices . 
Roberts also sent proofs of his two opinions to the 
other members of the Court. Hughes reviewed the 
facts , examined the constitutional arguments, 
launched into a discussion of the interstate com
merce clause and its applicability to the Jones and 
Laughlin Steel Corporation, and he finally de
clared in favor of labor regulation by the Federal 
government and in a new interpretation of the 
commerce clause . He discarded the earlier doc
trines of the Court and decided in favor of the New 
Deal. If this 5 to 4 decision could be made public 
as soon as possible, it would be of immense help 
to the Court in defending itself against the Presi 
dent's plan . 

There was , however, one difficulty which was 
overlooked at first. The senior dissenting justice 
was Van Devanter, and it was his obligation to 
determine which one of the conservatives would 
be assigned to write the dissent or dissents in four 
of the five " Labor Board Cases. " (The fifth case 
was a unanimous opinion so no dissent in it was 
required .) I gave no particular thought to the mat
ter one way or the other and assumed that Suther
land would be assigned to write whatever dissent
ing opinions might be necessary. He was a good 
reliable wheel horse whom the conservatives 
could always depend upon in an emergency. It 

never occurred to me that Van Devanter might 
select McReynolds as well as Sutherland, but this 
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is exactly what Van Devanter did. McReynolds, 
in fact , was chosen to write a dissent which would 

apply to three of the cases, and Sutherland was to 
write the dissent in the fourth disputed case. When 
McReynolds was informed of Van Devanter's de

cision I was astounded, and it was evident that the 
Justice himself was considerably disgruntled by 
the choice that had been made. The news that he 
had been selected as the white hope of the conser
vatives was just about the last thing he wanted to 
hear. It would have to be a very lengthy dissent. 
The writing of it would be very arduous and time 
consuming. It would be, in effect, the final "swan 
song" of the four conservative members of the 
Court. It would also mark the end of an era , and 
composing it would mean hours and hours of 
work which McReynolds had not been planning 
on doing. But Van Devanter soon made it clear 
that he would assist McReynolds and, in fact, the 

four conservatives eventually decided to hold con
ferences in McReynolds' apartment-in the room 
right next to where I was working. 

And so work on the great dissent began, but 
McReynolds moved like a dinosaur while 
Hughes and Roberts were busily at work on their 
majority opinions. Hughes finished his three, 
Roberts completed his two, all five opinions 
were circulated and the "Labor Cases" were 
ready to be announced as far as the five majority 
justices were concerned . Sutherland then con
cluded his dissent, but McReynolds had not 
completed his assignment. Finally one of the 
Chief Justice 's law clerks telephoned me at a 
time when McReynolds just happened to be 
out of his apartment. " Say, when are you going 
to finish that dissent?" J was abruptly asked. 
"The Chief completed his opinions days ago, 

and you have the final drafts. What is holding up 
your Justice? Can't you get those four fellows 
together long enough to decide what to say?" 

"Just give us time," I replied, "Just give us 

time. After all Rome was not built in a day." Or 
perhaps I should have said "unbuilt." 

The whole nation was - or so it seemed -
anxiously awaiting the decision in the labor 
cases, and the fact that McReynolds had not 
completed his assignment was delaying the en
tire proceedings and enormously inconvenienc
ing the Chief Justice. McReynolds had, in fact, 
burned the preliminary drafts of Hughes', 
Roberts' and Sutherland's opinions, but he did 
not destroy their final drafts which had been 
printed by Mr. Bright, the Supreme Court 

Associate Justice James C. McReynolds 
(1914-1941) 

printer. Yet McReynolds did not want to keep 
these drafts in his desk for fear that his two serv
ants might find them. He just did not trust them 

and felt that there would be a fearful scandal if 
any "leak " in information developed. Nor djd he 
wish me to keep the drafts in my desk either. Fi
nally McReynolds handed the drafts to me and 
said, " Here, see that they are hidden away where 
no one can ever find them!" He left the decision 
solely up to me where J was to put them. I then 
wrapped the opinions in a piece of brown paper 
and carried them to my apartment, and there I 
hid them in the closet among my belongings. Not 
even the maid who cleaned the room ever dis
turbed anything in that disorganized closet. And 
there the opinions rested - for days and days
while the country, the Chief Justice and the entire 
Court waited and waited. During this time 
McReynolds fumed and labored, and the four 
conservatives continued to hold conferences 
about what should be said in the dissent. 

To make a long story short, all of March went 
by and still I could not inform the Chief Justice 
that we had finished the dissent. On Wednesday, 
March 24th , Justice Van Devanter arrived again 
at McReynolds ' apartment to discuss the dissent 
in even more detail. And at 8:30 that evening I 
called at Justice Cardozo's for another visit with 
him - but there was no mention of the labor 
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cases. Instead we merely laughed and chatted 
about the latest books, about literature in general 
and about some of his early experiences. And a 
day or so later I made another hurried call on 

.Justice Stone at his beautiful home on Wyoming 
Avenue. When we were alone he sat down in a 
chair, leaned back and asked me to be seated 
nearby. Looking me squarely in the eye he then 
began the conversation by exclaiming, " I sup
pose you know that Justice McReynolds has set 
the law of Admiralty back a full century!" But on 
that day I wasn't worried about Admiralty but 
about the" Labor Board Cases." 

Then the four conservatives came to 
McReynolds' apartment again and held another 
conference. Each one arrived separately and was 
solemnly ushered into the living room by Harry 
Parker-the Justice's negro messenger. Once all 
four conservatives were assembled together, Van 
Devanter, Sutherland, and Butler each contrib
uted something to the conversation in an effort to 
help McReynolds with his dissenting opinion. 
No one, however, led the discussion . There was 
no argument , no raising of any voice and all 
statements were made in solemn tones. The four 
Justices were obviously in agreement on what to 
say, but the problem was just how to say itl And 
while I k~pt typing one draft after another of the 
dissent , the Chief Justice was still waiting! 

After March slipped away without the dissent
ing opinion being completed, the next opinion 
day was scheduled for Monday, April 5th. Once 
again, however, the Chief Justice had to be in
formed that the dissent would not be ready by 
that date. Finally, however, it did seem possible 
that the "Labor Board Cases" might be an
nounced in Court on Monday, April 12th, if all 
went well. This meant that the final deadJine for 
last-minute proof changes would be Saturday, 
April 10th, and Hughes was so informed . The 
week before that date proved to be a nightmare 
for me . On the afternoon of the 10th, the Chief 
Justice personally went to the Pearson Printing 
Company, and soon I hurried there with the latest 
copy of the dissenting opinion which I had just, 
finished typing again for the -nth time. 

I told both the Chief Justice and Mr. Bright 
that there might even be another last-minute 
change in the dissent! And there was, in fact, 
another such change. It was nearly 10 o'clock 
that evening when I once more arrived at Mr. 
Bright's office with another "final typed dis
sent." Mr. Bright was alone and waiting for me. 

: .: 1. ' . ' ~I 

The Chief Justice had, of course',' l~fi hCH)rS be
fore. At 10 o'clock that evening Mr .. Bright began 
work once more in setting up the new changes on 
the linotype machine, and the next morning 
(Sunday) new proofs of the dissent were hand 
delivered to both Hughes and to McReynolds
and, apparently, to all the other members of the 
Court. By the afternoon of Sunday, April 11th, 
Hughes finally knew that he could announce the 
5 to 4 decision in Court the next morning. 

Another enormous crowd was in the Supreme 
Court building on the morning of the 12th. Two 
seats were held for me in the reserved section of 
the Court room , and I had invited a Phi Delta Phi 
friend to meet me at the Marshal's office at 
11:30 A.M. His name was Travis Brown, and 
though I did not tell him why I had asked him to 
come to Court he undoubtedly guessed that the 
12th was to be an important opinion day. Travis 
and I were then escorted into the Court room, 
which was rapidly filling with people. When we 
sat down I noticed that we were in the same pew 
and only a few feet from Mrs. Charles Evans 
Hughes. Her ~usband had evidently suggested 
that she watch the proceedings too. 1 also turned 
and looked at her as the Justices filed into the 
Courtroom on the stroke of twelve. She was gaz
ing intently at Hughes with an expression of en
dearment as he was walking slowly to the chair 
reserved for the Chief Justice . Her appearance in 
Court on April 12th was also a signal to those" in 
the know" that the long-delayed Wagner Act 
cases would probably be handed down on that 
day-and so they were . 

Some time later I typed a description of what 
happened in Court on that day. In part it reads as 
follows: 

As Roberts finished speaking, the Chief Justice 
then straightened up in his seat with an Olympian 
dignity and began to read the first of his three 
opinions in the 'Labor Cases.' It was the Jones & 
Laughlin Sreel Corporation decision. The audi
ence showed intense interest as soon as Hughes 
identified the case by name. Those present seemed 
to understand at once that long-awaited decisions 
of the greatest importance were now to be an
nounced .. .. I then glanced from the audience to 
the attorneys and from the attorneys to Justice 
McReynolds. His face was set in granite, and he 
was staring straight ahead - seeing nothing. Al
ready the news that the Court had upheld the Na
tional Labor Relations Act had been sent through 
the tubes by the reporters present and was being 
carried to Capitol Hill and to every other part of 
the country. And the telephone must now be ring
ing in the White House to let Mr. Roosevelt know 
that a majority of the justices had reversed them-
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selves in the midst of the Court-packing con
troversy-or so it might appear. In any event, the 
Chief Justice now sat enthroned upon his assaulted 
bench, and it was obvious that the liberals had won 
a resounding victory. The four conservative jus
tices had suffered a final and total defeat. ... 

Thus was judicial history made in the Spring 
of 1937! On May 24, 1937, the Court, for in
stance, upheld the constitutionality of the Social 
Security Act of 1935 in Steward Machine Co . v. 
Davis, Collector oj Internal Revenue. This was 
another extremely important 5 to 4 decision in
volving the tax imposed by the Social Security 
Act, etc. Justice Cardozo read the decision for the 
majority, and May 24th happened to be Cardozo's 
67th birthday. After this particular session of 
Court it became obvious that Roosevelt's 
"Court-packing plan" was doomed . Yet Mc
Reynolds and I had labored on another dissenting 
opinion, and this dissent occupies eleven pages in 
the official Supreme Court reports beginning at 
301 U.S. 598. There was also a six and one-half 
page dissent by Justice Sutherland - in which 
Justice Van Devanter joined. Then follows a two 
and one-half page dissent by Justice Butler. The 
four conservatives, in other words, did not "give 
up easily." 

The Supreme Court of the United States had 
finally been "saved" -thanks in large part to the 
masterly efforts of Charles Evans Hughes! Once 
again I realized how fortunate the country was to 
have Hughes serving as Chief Justice in the midst 
of the Court-packing controversy. And on the 
evening of May 31, 1937 - Memorial Day - I 
called once again at Justice Cardozo's apart
ment. My term as a law clerk was almost at an 
end . "You certainly had a busy birthday last 
Monday!" I exclaimed. "Oh yes," replied Car
dozo with a rather shy smile. "I never expected 
to achieve such prominence on the day I was 

67!" This, however, was to be my last meeting 
with Cardozo. He also realized that it might be 
our final meeting and he said that on such an oc
casion he wished to read to me from a favorite 
book of his . I can still see him sitting now in front 
of me - reading quietly from "Goodby Mr. 
Chips." A short time later I left Washington and 
returned home to Illinois . The following January 
Cardozo suffered a stroke. His 68th birthday was 
spent in a wheelchair, and a few weeks later he 
died-on July 9, 1938 . Even then Hughes' prob
lems in keeping the Court functioning efficiently 
presented themselves once again. On October 3, 
1938, for instance, the Chief Justice and his As
sociates expressed in open court their profound 
sorrow at Cardozo's death. Justice McReynolds, 
however, absented himself from Court on that 
day. In keeping with his policy of having nothing 
to do with Justices who were Jewish, he had con
sistently ignored both Brandeis and Cardozo. 

Of the nine Justices in the 1930s, two were 
lifelong bachelors - Benjamin Nathan Cardozo 
and James Clark McReynolds . Cardozo died sur
rounded by loving friends and mourned in every 
section of the country. McReynolds died in 1946 
- alone in a hospital room - without a single 
relative or acquaintance nearby. His funeral serv
ices in Kentucky lasted less than five minutes
or so the newspapers reported. Only his aged 
brother was left to mourn his passing. 

Charles Evans Hughes lived on another two 
years. As he lay dying - surrounded by tearful 
relatives and friends - I often thought of his 
enormous accomplishments during the difficult 
1936 term of the Supreme Court of the United 
States. It has now been more than thirty years 
since his passing, but time can never dim the 
magnitude of his great judicial accom
plishments. 



The Hughes Biography: Some Personal 
Re.fkctions 

Merlo J. Pusey 

Writing a biography can be an interesting ad
venture , especially when the subject is a great 
statesman and jurist and an intriguing human be
ing. I had the good fortune , or good judgment , to 
hitch my biographical aspirations to one of the 
brightest stars in the judicial firmament at just the 
right moment in his relaxed retirement. The re
sult was a two-volume, 829-page biography of 
Chief Justice Charles Evans Hughes published 
by the MacMillan Company in 1951 which was 
awarded the Pulitzer and Bancroft Prizes and re
ceived the Tamiment Institute Book Award the 
following year. 

My interests in Hughes attained rather ex
traordinary proportions as early as 1937 when he 
won the furious fight to save the Supreme Court 
from being packed without ever losing his com
posure . President Franklin D. Roosevelt had 
asked Congress for authority to name up to six 
additional justices to the Supreme Court because 
a large part of the legislation his administration 
had sponsored to cope with the Great Depression 
of the thirties had been found to be unconstitu
tional. Hughes had led the Court in upsetting 
some of this legislation , but he had also used his 
resourceful judicial reasoning and his high per
sonal prestige to save some unorthodox New 
Deal legislation, and in some cases, had dis
sented from extremely conservative rul ings of a 
majority of his brethren. 

As a journalist with a special assignment to 
keep an eye on the Supreme Court, I was much 
interested in Hughes' heroic efforts to steer the 
Court away from the leanings of its four ultra
conservatives who seemed to construe the Con
stitution as if it were set in concrete. The Chief 
Justice himself viewed it as a living document 
intended to guide the governmental action of the 
United States throughout the ages. Along with 
the great Chief Justice John Marshall, he was 
fond of saying, " ... it is a Constitution we are 
expounding," and that the Constitution made 

Charles Evans Hughes 

ample allowance for "experimentation and pro
gress. " Along with millions of Americans , I felt 
a vital interest in seeing that judicial philosophy 
prevail, while at the same time retaining the basic 
framework of our constitutional system . 

When President Roosevelt bid for six new jus
tices of his own choosing, for the obvious pur
pose of eliminating the restrajnts that the Court 
had placed on his administration's hastily drafted 
legislation, I feared that the result would be the 
destruction of the Supreme Court as an institu
tion. For some months my chief preoccupation 
was the writing of editorials opposing the court
packing bills and praising the Supreme Court as 
it increasingly supported Hughes ' concept of "a 
marching constitution. " Not content with that ef
fort, I decided to write a small book about the 
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/ OF COURSE WE MAY HA~f . 
. 11.0 CHANGE REMEDIES IF WE 
"- DON'- GET R.E.SULTS 

Many viewed FOR's New Deal remedies to the nation's economic woes as a necessary response to the Great Depression 
of the 1930s. The Court, however, tended to look upon them as dangerous expedients and in one court test after another 
struck them down as being unconstitutional. 

court-packing venture and the courageous fight 
in Congress to defeat it. Senator Edward R . 
Burke, who was leading the fight in the Senate, 
wrote a foreword for the little volume. and in
duced the American Bar Association to order 
17 ,000 copies for distribution among its mem
bers . The book was drawn into the Senate debate 
and was widely reviewed; I was elated to have 
made some contribution to what seemed to me a 
truly vital cause. 

Meanwhile the most effective opposition to 
the bill came from the Chief Justice. At the re
quest of Senator Burton K. Wheeler and with the 
approval of Justice Louis D . Brandeis, Hughes 
wrote a letter to the Senate Judiciary Committee. 
At first he had been inclined to testify in person, 
but dec ided to write a letter instead at the sugges
tion of Justice Brandeis. Hughes' letter point
edly refuted Roosevelt 's allegation that the Su
preme Court was behind in its work, and asserted 
that enlargement of the Court would impair in
stead of enhancing its efficiency, because there 

would be more judges to hear, to discuss , and to 
decide each case. Hughes's presentation was fac
tual and unemotional, and he refrained from ex
pressing any opinion regarding the policy behind 
the bill, since that was not part of his judicial 
function. It was an admirable performance and 
contributed enormously to defeat of the bill . 

Throughout the period when the bill was under 
discussion, Hughes redoubled his efforts to over
come the widespread impression that the Court 
was hostile to the New Deal. Some of the legisla
tion that the Court had invalidated was upheld 
after constitutional defects cited by the Court had 
been corrected . Justice Owen J. Roberts had 
switched from the conservative bloc to the 
moderate-liberal side in upholding state 
minimum-wage legislation before the court
packing venture had been launched. Hughes led 
the Court in upholding a National Labor Rela
tions Board order in the Jones and Laughlin case 
and took the occasion to reiterate his view of the 
amplitude of power the Constitution gives Con-
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gress to r~gulate interstate commerce. 
In both his factual testimony of the Court's op

erations before the Senate Judiciary Committee 
and in his leadership of the Court through one of 
the most difficult periods of its history, Hughes 
emerged as a jurist of remarkable poise and 
statesmanship. From that period to the end of his 
service as Chief Justice in 1941, I maintained a 
special interest in Hughes' career. After finish
ing work on my volume entitled Big Govern
ment: Can We Control It? , which was published 
by Harper and Brothers in 1945, I mentioned to 
Ordway Tead that I would like to write a biogra
phy of Hughes. Tead expressed interest in such a 
project, and it was he who made the first approach 
to the retired Chief Justice. Later he sent me a 
copy of a letter from Hughes saying that he was 
preparing some biographical notes but did not 
wish any biography of himself to appear during 
his lifetime. 

At that time I knew Hughes only as the Jovian 
figure who had presided from the center of the 
Supreme Bench. He had written me a com
plimentary note when I sent him a copy of Big 
Government, but I was reluctant to approach him 
about writing the story of his life because I had 
never written a biography and I felt deeply that 
his should be one of the best judicial biographies 
ever written. When at last I called at his home I 
found only his secretary, Wendell E. Mischler, 
present. Mischler said Hughes was in Pennsyl
vania . I asked for an appointment on his return. 

"What do you want to see Mr. Hughes 
about?" Mischler probed. 

"I want to ask him about the possibility of 
writing his biography, " I replied. 

"There would be no point in talking to him 
about that , " Mischler responded with the air of 
one obviously devoted to saving his chief from 
wasting his time . " I already have a list of twenty 
persons who want to write his biography, and 
some of them are distinguished writers. " 

"That lets me out ," I replied, "but I would 
still like to talk to Chief Justice Hughes. When 
will he be back in Washington?" 

Not being willing to trust Mischler to set up an 
interview, I obtained Hughes's address in Penn
sylvania and wrote him a note asking if I might 
have access to his papers and to himself for the 
purpose of writing the biography that Harper was 
eager to publish. His reply was an invitation to 
come and see him on his return , and I arranged 
an appointment for October 24, 1945 . It proved 

to be a very pleasant and encouraging experi
ence . Hughes talked fluently and freely about his 
career, asked questions about myself and, after 
about an hour of such chat, said that he was leav
ing the question of his biography largely in the 
hands of his son, as he did not want anything to 
be published during his I ifetime. Would I like to 
meet his son? 

That seemed to be a hopeful beginning, and 1 
expressed great interest in meeting his son. Be
fore leaving, however, I reminded him of how 
important it would be for his biographer, who
ever he might be, to have access to himself to ask 
questions that only he could answer. Hughes re
plied that he fully understood the desirability of 
personal contact between a biographer and his 
subject and indicated that he would be available 
for personal interviews. 

Charles Evans Hughes, Jr., argued a case in 
the Supreme Court some ten days later and then 
came to his father's home on R Street. Both 
father and son put me through a rather severe ex
amination as to education, previous writing, 
time available for a biographical task and so 
forth . Charles Junior wanted to know if 1 was 
experienced in research and in organizing vast 
amounts of data, calling attention to enormous 
sources of material available about his father. 
The family, he said, was interested in "a schol
arly, complete and definitive biography. " 

That sounded rather intimidating, but I men
tioned the two books that 1 had written, involving 
lesser amounts of research and organization of 
material. When both father and son replied that 
they had never seen The Supreme Court Crisis, 1 
promised to supply them with copies the follow
ing day. As soon as he had had time to read the 
little volume Hughes called me on the telephone 
and asked me to come to see him. 

As J entered the door he pointed a finger at me 
and boomed in that magisterial voice that had 
often caused lawyers to quake in arguing before 
the Supreme Court, "You were wrong about 
. . . . " As more than eight years had elapsed since 
I had written the book , I could not immediately 
determine what I had been wrong about but con
cluded that it must have been something serious 
to cause so vehement a reaction. "Well," I said to 
myself, "I guess 1 blew it. " 

As the former Chief Justice continued to talk I 
gleaned that his irritation centered on a single 
sentence in the book in which I had indulged in 
what had seemed a bit of reasonable speculation. 
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That speculation was that "the criticism which 
followed invalidation of the New York minimum 
wage law was a factor in inducing the Court to 
re-examine the Adkins case when an opportunity 
arose." I had not known at the time the book was 
written that Justice Roberts had switched his vote 
in regard to the validity of state minimum-wage 
laws before the court-packing bill had been dis
closed. Indeed , the fact was not known outside 
the Court until the Hughes Biography was pub
lished. But the offending sentence had spoken 
only of a general criticism of the decision inval
idating the New York minimum-wage law, and 
some of that criticism - indeed , the most effec
tive part of it - was an echo of Hughes's own 
dissenting opinion. Hughes may have been more 
interested in testing my mettle than in hanging a 
blooper around my neck. In any event my offense 
appeared to be not very critical , for he was soon 
saying that he had found the book as a whole to 
be constructive and sound in principle. Then he 
went on to chat cordially about the Supreme 
Court and himself. 

Before I left his office on this occasion Hughes 
told me that both he and his son had decided to 
give me access to his papers, and he repeated that 
he would be available for interviews. 1 asked if 
he wanted a written contract providing that the 
biography would not be published in his lifetime. 
"No," he replied, "a verbal understanding is 
sufficient. " 

"Is it also understood," I asked, "that I shall 
have exclusive access to your Biographical 
Notes, your papers and yourself for this purpose 
while the book is being written?" 

"That," he repl ied , "is the understand ing of 
both myself and my son." 

Before I left his office that day Hughes turned 
over to me some of the Biographical Notes (500 
pages in all) he had written since his retirement, 
with a very emphatic statement that the Notes 
themselves were never to be published. "1 have 
consistently refused," he said, "to write an au
tobiography because autobiography tends to be
come apologia, and I have no interest in 
apologizing for what I have done. " He also 
handed me a paper giving me access to his re
stricted papers in the Library of Congress. 

Delighted though I was by this outcome, I re
mained curious as to why he had entrusted this 
obviously difficult task to one as inexperienced 
in biographical writing as myself when there 
were ample alternatives available . I later learned 

Chief Justice Hughes and his wife Antoinette outside their 
Washington home. 

that one of the "distinguished writers" who had 
approached Hughes about his biography was 
Allan Nevins, an able historian and Pulitzer 
Prize winner, who was associated with Hf'nry 
Steele Commager at Columbia University. 
Hughes feared that such an association might 
make it difficult for Nevins to write objectively 
about the controversial years through which 
Hughes had piloted the Supreme Court. 

Hughes had the reputation of taking consider
able care in all that he did. When I talked to Jus
tice Roberts in the course of gathering material 
for the biography he commented: "Don't you 
ever think that Hughes didn 't investigate you 
thoroughly before entrusting you to write his 
biography." As time went on Hughes did talk 
about some of the writers who had approached 
him about his biography long before I did. In 
most instances he was not sure they understood 
what he was trying to do as Chief Justice. Having 
some familiarity with my writing as ajournalist, 
he said, he concluded that I was a reliable fact 
finder and that I would deal objectively with a 
highly controversial period of judicial history. 

Hughes's Notes and my weekly visits with him 
brought some radical changes in the way I had 
originally viewed my task of writing his story. 
Previously I had known him only as the stern, 
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bewhiskered" Mr. Authority" who presided over 
the Supreme Court. Delving into his letters, pa
pers and Notes and chatting with him across his 
desk revealed a warm personality who told 
sophisticated jokes, laughed heartily and exhib
ited warm sentimentality whenever his family 
came into the discussion . Instead of being ajudi
cial automaton, he was a very sensitive man, who 
was still deeply in love with his wife of fifty 
years, Antoinette Carter Hughes, and vitally 
concerned about the welfare of humanity. 

I remember only one of my numerous visits to 
the Hughes home as difficult or unpleasant. As I 
was admitted to his office on the evening of De
cember 5, Hughes looked particularly tired and 
worn. Almost the first thing he said to me was 
that Mrs . Hughes, who had been ill for some 
time, was "very low." I tried to excuse myself, 
saying that I would come back at his con
venience , but he insisted that the interview go 
forward, no doubt thinking that it would relieve 
his troubled mind . Unfortunately, the period I 
was prepared to discuss with him was about his 
early life, courtship and marriage. He endured 
my questions for a while, but then gruffly broke 
off the interview. 

Antoinette Carter Hughes died the following 
day. With full allowance for the grief of the 
former Chief Justice, I worried about the conse
quences of my unintentional intrusion into his 
hours of sorrow. Three weeks later, however, his 
poise and affability were fully restored, and I 
caught only glimpses of the grief that weighed on 
him when he would sigh and say, " You've no 
idea of how lonely it is here without Mrs. 
Hughes." Perhaps for this reason, if not for any 
other, he welcomed my visits, and I spent a 
couple of hours with him every week, when he 
was in Washington , for the next two and a half 
years . 

Most of these interviews lasted for two hours, 
with Hughes in a comfortable chair at his desk; I 
sat on the other side of the desk asking questions 
and scribbling notes as he talked . Usually, I 
would break off the interviews out of fear of 
wearying him, but often he would say: "If you 
have any more questions go right ahead and ask 
them ." As soon as I arrived home after an inter
view, I would type out the pertinent parts of my 
notes . It was not necessary to type everything, 
for Hughes inevitably covered in his talks much 
that was already available in his Notes and in his 
papers . Nevertheless , the interviews were in-

valuable for rounding out details and giving a 
clearer picture of why he had acted as he had in 
many complex situations. All my notes were 
submitted to him for correction and approval the 
next time I went to see him. Since he had been a 
great legal investigator, governor of New York, a 
candidate for the Presidency of the United 
States, Secretary of State, twice a member of the 
Supreme Court and a member of the Court of 
International Justice, the areas of history I found 
it necessary to explore sometimes seemed end 
less. But I had the good fortune of being able to 
consider each of these experiences with him in 
substantial detail , along with many phases of his 
personal life. 

At the Library of Congress, Dr. Luther Evans 
introduced me to the Hughes papers that were not 
yet available for public use. David Mearns as
signed me to a desk and chair deep within the 
bowels of the library, and I spent many of what 
otherwise would have been free days there for 
several years . The Hughes papers filled two large 
filing cases, six big wooden boxes, twenty large 
filing boxes, thirty-six volumes of clippings and 
a vast miscellany of books , pictures and other 
data. One of the most valuable sources of infor
mation was a lengthy manuscript by Henry C. 
Beerits covering most of Hughes' career, except 
his service on the Supreme Court. Hughes' 
more recent papers were stored at his home , and 
when I went there for an interview I often spent 
the remainder of the day exploring these. 

Since a statesman or jurist can be understood 
only in relation to the times in which he func
tions , I also read a great deal of recent history, as 
well as the available biographies of other public 
men with whom Hughes had been associated . 
For more intimate details I wrote or interviewed 
dozens of officials and others who had served 
with Hughes in his various capacities , friends 
and opponents alike. This was a particularly fas
cinating aspect of my project, for it brought me 
into contact with Justices Owen Roberts, Robert 
H. Jackson, Felix Frankfurter and Hugo L. 
Black, with John Lord O'Brian, Roscoe Pound, 
G . Howland Shaw, J . Reuben Clark, Sumner 
Welles, Henry P. Fletcher, Francis White, 
William R. Castle, Charles Cheney Hyde, 
Joseph C. Grew, Judges John J . Parker and D. 
Lawrence Groner, former President Herbert 
Hoover and many others. Each one contributed 
facts, comments or anecdotes that were invalu
able in rounding out the story. 



50 YEARBOOK 1984 

For several years while working on the biog
raphy I spent my vacation time in places where 
Hughes had lived and worked so as to absorb in 
some measure the atmosphere he had experi
enced. At Glens Falls, N. Y., where he was born, 
I visited the old church where his father, the Rev. 
D. C. Hughes, had been pastor, checked the files 
of the Messenger and Republican and chatted 
with a few old timers who remembered the 
Hughes family. At Oswego , New York, I delved 
into books and records of the West Baptist 
Church, gleaned bits of history from the files of 
the Palladium Times and chatted with an old
timer who had known Charley Hughes when he 
was five . 

These nostalgic jaunts also took me to Hamil
ton, N.Y., where young Hughes went to Madi
son (now Colgate) University, and to Brown 
University in Providence where he finished col
lege. In Greenpoint, Brooklyn , I looked up the 
old houses where the Hughes family had lived. I 
spent a week at the New York Public Library 
exploring the Robert Fuller Collection of clip
pings dealing with Hughes's governorship of 
New York. At Cornell University I found some 
who remembered Hughes as a law professor 
there. Unfortunately, Hughes's hope that his son 
would be of great help to me was not to be. Al
though my family and I spent a few pleasant 
hours with Charles Junior and his family at their 
vacation retreat in the Adirondack Mountains, he 
died of a brain tumor before I was able to tap his 
obviously rich store of information about his 
father. 

It became apparent very early in my research 
that Hughes had a keen sense of privacy regard
ing his personal affairs. His love letters to An
toinette Carter had been burned long before I 
began my work. On several occasions I asked 
about other letters that might help throw light 
upon his emergence as a gifted youth and upon 
his later career. His daughter, Catherine Waddell, 
had told me about a packet of letters that was 
nowhere to be found in the papers to which I had 
access . Hughes suffered a recurrence of his 
bleeding duodenal ulcer early in 1948, and 
Catherine came down from New York to be with 
him. During her stay she found a bundle of letters 
that Hughes had written to his father and mother 
while he was in college. Showing them to her 
father, she told him she had made a great dis
covery. Hughes responded that he was too sick to 
review them and instructed that they should be 

burned. Catherine replied that she could not en
dure the thought of burning anything so pre
cious. An argument ensued, but she promised 
nothing . After her father's death, Catherine al
lowed me to read the letters, which disclosed an 
invaluable close-up view of Hughes' young man
hood. 

As to Hughes' public life, his attitude was al
ways to let the facts speak for themselves. While 
he strictly protected the confidentiality of the ju
dicial conferences of the Supreme Court, he did 
make available some of the confidential notes 
that the Justices occasionally circulated among 
themselves. When I got to know him well , I 
sometimes probed for information as to what had 
been said in the judicial conferences when cases 
of great moment were under discussion . While 
always reminding me that the judicial confer
ences are confidential, he would sometimes say : 
"You ought to know more than you can write." 
Particularly if it seemed to throw light on the 
point under discussion, he would go ahead and 
tell me what Brandeis, or Cardozo, or Van De
vanter had said. This appeared to be solely for 
my education so that I would understand why the 
case had been decided as it had. 

Hughes was deeply troubled by the general 
public interpretation of what the Court had done 
in some of the New Deal cases. It hurt his judicial 
pride to be put down as one who took a narrow 
view of constitutional powers, especially the 
power to regulate interstate commerce which the 
Constitution specifically assigned to Congress. 
During his service on the Supreme Court as an 
Associate Justice from 1910 to 1916, Hughes had 
invested an enormous amount of effort in ex
pounding the scope of the commerce power. His 
opinion in the Shreveport Case stood for many 
years as the Court's guideline in adjudicating the 
right of Congress to regulate many activities imp
inging on interstate commerce. Congress could 
protect interstate commerce from injury, he had 
said in effect, no matter what the source of that 
injury might be. 

But in its hurry to pass emergency legislation 
(n the depression years, Congress chose to base 
several regulatory acts on the taxing power. This 
troubled Hughes and a majority of the Court; not, 
if Congress could use the taxing power as a base 
for controlling economic activity, it could reach 
everything. Hughes interpreted the Tenth 
Amendment as a bar against such a sweep of 
power into the federal maw. The Tenth Amend-
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ment, however, would not have a similar restrict
ing effect on the commerce power, as it was spe
cifically allotted to Congress by the Constitution 
for regulatory purposes. 

When I visited Hughes on January 2, 1947, he 
expounded at some length on this distinction be
tween the taxing and commerce powers. I had 
asked him to comment on a professor's conclu
sion that the Court had made a sweeping adjust
ment of its views expressed in United States v. 
Butler decided in 1936 and United States v. 
Darby in 1941. In the Butler case the Court had 
held that the Agricultural Adjustment Act in
vaded the rights reserved to the sJates by the 
Tenth Amendment but found no such in~asion in 
the Darby case upholding the new AAA or in 
Jones and Laughlin involving the Fair Labor 
Standards Act. 

" It must be remembered," Hughes said, "that 
the two acts did not rest on the same foundation. 
The Agricultural Adjustment Act invoked the 
taxing power; the Fair Labor Standards Act, the 
power to regulate interstate commerce. In the 
Butler case the Supreme Court said that Congress 
had no authority to deal with agricultural produc
tion as such. In spite of the Court's broad in
terpretation of the national taxing power, first 
officially. enunciated in this case , it concluded 
that Article I, Section 8 (I) of the Constitution 
gave Congress no warrant for the control of ag
riculture and that the processing taxes collected 
by the AAA were not true taxes to provide for the 
general welfare in the constitutional sense but 
exactions from one group for the benefit of 
another. The Court also concluded in the Butler 
case that farmers were being economically 
coerced by the act. Hughes observed: 

When the Court came to deal with the agricul
tural act subsequently passed by Congress and with 
the Fair Labor Standards Act, the issues before it 
were entirely different. It was then confronted by 
the question of how far the commerce power ex
tended . Unlike the taxing power, the power to 
regulate commerce among the states was specifi
cally put into the Constitution as a regulatory and 
protective power. Obviously the Tenth Amend
ment reserving to the states, or to the people, pow
ers not delegated to the United States would not 
operate to shrink the specifically delegated com
merce power, although that amendment has been 
and can be used to upset the invocation of non
regulatory powers for regulatory schemes that 
reach out into local activities. 

It has long been established that the power of 
Congress to regulate commerce among the states 
includes the power to protect that commerce from 
injury no matter what the sources of injury may be 

. .. . Once this principle is accepted, then theques
tion for the Court in passing on the constitutional
ity of an act of Congress based on the commerce 
power is not the Tenth Amendment but the reach of 
this dominant and paramount national power. 

No one car. say with finality just what the boun
daries of this power are, except in terms of princi
ple. Indeed , the boundaries of t e commerce power 
may change from decade to decade as the impact 
of local interference upon interstate commerce is 
intensified because of the closer integration of the 
economy. Each case coming before the Court must 
stand on its own merits. But if the Court is to avoid 
a confused jumble of interpretations, it must have 
some guidelines in terms of principle to distin· 
guish between interferences with interstate com
merce that Congress may properly reach and other 
remote interferences with which Congress has no 
proper concern . The guideline to which I adhered 
was that which separates direct and substantial 
interferences with interstate commerce from indi
rect and unsubstantial interferences. 

Hughes candidly recognized that the difficul
ties of applying this rule are great. But what, he 
asked , is the alternative? The very nature of our 
political institutions and the whole of our na
tional experience , he argued, militate against 
the sweep of every local economic activity under 
the control of Congress. So he continued to argue 
for a case-by-case application of his rule without 
any blanket obliteration of the distinction the 
founding fathers drew between national and 
wholly local economic activity. 

Near the end of my task came an incident that 
is perhaps more amusing than historically sig
nificant. Shortly after the death of Chief Justice 
Harlan F. Stone in April , 1946, Hughes had a call 
from the White House . 

"May I come over to see you?" President 
Truman asked. 

"By no means, Mr. President," Hughes re
plied . "If you want to see me, I'll come to the 
White House." 

Truman was seeking advice on the appoint
ment of a new Chief Justice. After responding to 
the President 's questions about the members of 
the Supreme Court and various other judges , 
Hughes told the President what he had said to 
FD.R. when he had sought advice as to 
Hughes' successor. Roosevelt had talked fa 
vorably of both Justice Stone and Justice Jack
son. Hughes had replied that he had been very 
favorably impressed by Jackson's legal ability, 
but Stone had been a stalwart member of the 
Court for many years and thus had earned first 
consideration. As Justice Stone had died in 1941, 
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The death of Chief Justice Stone (center) prompted President Truman (left) to ask Hughes for advice in choosing a 
successor. Hughes spoke in favor of Associate Justice Robert Jackson (right) but Truman ultimately chose Treasury 
Secretary Fred Vinson for the post. 

Hughes told Truman that his choice would be 
Jackson . 

After talking to former Justice Roberts and 
others more fully aware of the feud that had de
veloped on the Court, to which Jackson was a 
party, President Truman decided to name his 
Secretary of the Treasury, Fred M. Vinson, as the 
new Chief Justice . Eager though r was to know 
what Hughes had recommended, I refrained 
from asking him about his visit to the White 
House as long as there was any news value in the 
incident. When I did raise the question, however, 
Hughes candidly shared what he had said to the 
President. He asked, however, that I not use it in 
the book without the President's permission. I 
made careful notes of what he told me and sub
mitted them for his approval, which he readily 
gave. 

A few years later, however, I encountered a 
very different story at the White House. Adher
ing to Hughes's request , I wrote the President a 
letter setting forth details of my interview with 
Hughes and the recommendation he had made in 
regard to the chief justiceship, and asked for 
Truman's permission to publish the information. 
The letter came back with Truman's comments 
on the margin . He agreed with everything except 
Hughes's recommendation of Jackson. At that 
point he scribbled in the margin: "No. He rec
ommended my Secretary of the Treasury Fred 
Vinson. " 

The President's memory had slipped. It was 
inconceivable that, if Hughes had recommended 
Vinson , he would not have accepted credit for 
making the suggestion. Likewise it was incon
ceivable that he would have recommended for 
the highest judicial position in the land a man 
whom he scarcely knew. In dealing with the inci-

dent in the biography I made mention of Tru
man's contradiction of Hughes but gave it no 
weight. This produced a minor ruckus when the 
biography appeared in print. 

Asked about the discrepancy at a news confer
ence, Truman reiterated that Hughes had rec
ommended Vinson . The Associated Press dis
tributed a story to that effect on November 15, 
1951 , but also took note of the Hughes version. In 
the interest of historical accuracy I wrote a letter 
to the President citing additional evidence . 
Hughes had told his daughter Catherine that he 
recommended Jackson. He emphatically re
pudiated a story by Marquis Childs saying that he 
had advised the President to choose a Chief Jus
tice "from outside the Court." After Vinson's 
appointment, Hughes told Frankfurter he was 
not sure whether he had ever met the new chief. 
All this I put into a letter to Truman, along with a 
copy of the notes that Hughes had approved, and 
asked if he would give me access to any notes he 
might have in the interests of historical accuracy. 
I never received a reply. 

Charles Evans Hughes died on August 27, 
1948 while vacationing at Asterville, Mas
sachusetts with his family. 

It was a great relief to see Charles Evans 
Hughes finally in print in 195[ , six years after I 
had begun my research . These were fascinating 
years and highly rewarding in terms of associa
tion with fertile minds and of broadening my un
derstanding of how our government works . With 
all its foibles and problems, the United States has 
had some giants in its service during the present 
century. It is richly rewarding to follow their 
trails and try to isolate the qualities that bring 
them to the top. 



styles In Constitutional Theory 
by Judge Robert H. Bork 

There is probably more debate today than ever 

before about the duties of judges, and indeed 
about the freedom of judges, in deciding constitu 
tional cases. Though there is much to be said on 
the topic of the actual performance of our courts 
and the theories of adjudication they appear to be 
following, this paper is not a critique of the courts. 
I intend to focus instead upon the theorists of con
stitutional law, the legal intellectuals, these days 
mostly to be found in the academy. Their styles of 
argument tell us something about the attitudes of 
intellectuals not only toward law but toward the 
American polity and American society. We may 
also discern what is being taught in the law schools 
and hence what may be the views of the profession 
and the judges of the next generation. 

Differing styles of constitutional theory are best 
examined in the context of the Bill of Rights and 
Fourteenth Amendment, for it is there, in the ten
sion between governmental authority and indi
vidual liberty, rather than in questions of govern
mental structure and operation, that styles differ 
most radically and that the most interesting in
ferences are to be drawn. 

The problem in this area of constitutional 
theory always has been and always will be the 
resolution of what has been called the Madisonian 
dilemma . The United States was founded as what 
we now call a Madisonian system, one which al
lows majorities to rule in wide areas of life simply 
because they are majorities, but which also holds 
that individuals have some freedoms that must be 
exempt from majority control. The dilemma is 
that neither the majority nor the minority can be 
trusted to define the proper spheres of democratic 
authority and individual liberty. The first would 
court tyranny by the majority; the second tyranny 
by the minority. 

It is not all clear that the framers assigned the 
federal judicary a major role in the resolution of 
this dilemma . Indeed, it is good for any incipient 
judicial hubris to recall that in Federalist 78, 
Hamilton, misquoting Montesquieu only slightly, 
said that "Of the three powers ... , the judiciary is 

next to nothing . "1 The framers attempted to bal

ance majorities and minorities primarily by such 
strategies as enlarging the political unit, 
federalism, separation of powers, and the struc
ture of representation. But over time it came to be 
thought that the resolution of the Madisonian 
problem - the definition of majority power and 

minority freedom-was primarily the function of 
the jUdiciary and, most especially, the function of 
the Supreme Court. That understanding, which 
now seems a permanent feature of our political 
arrangements, creates the need for constitutional 
theory. 

For most of our history, theorists found reso
lutions of the Madisonian dilemma no particular 
problem . Men such as Joseph Story, James Kent, 
James Bradley Thayer, and Thomas Cooley 
viewed the Constitution as law-a unique form of 
law, perhaps, one requiring special handling-but 
law nonetheless . The primary problems were the 
usual ones of interpretation and construction . 

It was not until the latter half of this century, so 
far as I can tell, that it began to be suggested 
seriously, and with elaborate argument, that courts 
had power to create and enforce against the ma
jority will values that were not in some real sense 
to be found in the Constitution. The distinction 
between the theory of our first century and one 
half and the last thirty years is by no means abso
lute. There have always been suggestions that 
courts might apply natural justice. Indeed, Chief 
Justice Marshall may have suggested extra
constitutional powers when he wrote in Fletcher 
v. Peck: "It may well be doubted whether the 
nature of society and of government does not pre
scribe some limits to the legislative pow
er . . .. "2 And it is certainly true that courts from 
time to time did create extra-constitutional rights, 
as the defunct doctrine of economic substantive 
due process reminds us. But there was no theory 
of judicial behavior that justified such departures, 
at least none that I have been able to find. The 
reigning theory was that the Constitution is law 
and is to be interpreted. 
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Today, the reigning theory is that interpreta
tion may be impossible and is certainly inade
quate . The majority of theorists would assign to 
judges not the task of defining values found in the 
Constitution but the task of creating new values 
and hence new rights for individuals against the 
majority. These value-creating theories are some
times referred to as non-interpretivism. 

We have, therefore , a major shift in the styles 
of constitutional argument. I want to examine 
this shift in terms of the content of theory, the 
mode of discourse , the legitimacy of the theories 
put forward, the attitude of legal intellectuals 
toward American society, and, finally, the 
possible effects upon our constitutional liberties. 

In 1833, Joseph Story, an Associate Justice of 
the Supreme Court of the United States and the 
Dane Professor of Law at Harvard, could intro
duce his three-volume Commentaries on the 
Constitution of the Uniled Siales with the follow
ing words: 

The reader must not expect to find in these pages 
any novel views and novel constructions of the 
Constitution. I have not the ambition to be the au
thor of any new plan of interpreting the theory of 
the Constitution, or of enlarging or narrowing its 
powers by ingenious subtleties and learned 
doubts .... Upon subjects of government, it has 
always appeared to me, that metaphysical refine
ments are out of place. A constitution of govern
ment is addressed to the common-sense of the 
people, and never was designed for trials of logical 
skill or visionary speculation. 3 

When he came to the role of the courts, he 
assumed that their task was to interpret: "The 
firsl and fundamental rule in the interpretation of 
all instruments is, to construe them according to 
the sense of the terms and the intention of the 
parties. "4 

You will find that same interpretivist assump
tion in Kent, Cooley, and other writers of the last 
century and the first half of this. That assumption 
was the premise for Thayer's end-of-the-century 
dictum that a court must not overturn a statute 
unless it was convinced not merely that the legis
lature had probably exceeded its constitutional 
powers but had made a clear mistake in suppos
ing its act constitutional. Courts must not, he 
said, "even negatively, undertake to legislate."5 

I would like to quote extensively from the 
writers of the older tradition in defense of a 
strictly interpretivist theory of constitutional ad
judication, but I can't, for the simple reason that 
they took the theory for granted and had no op-

.. A constitution of government is addressed to the com
mon-sense of the people.,. ," observed Justice ,Joseph 
Story. 

posing school to rebut. That fact, while it may 
create a certain imbalance in this talk , under
scores the radical and unexpected nature of the 
shift that has occurred. 

When theorists began to view the constitu
tional judge as properly a legislator [ do not 
know, but that position seems not to have 
achieved its full articulation until well after 
World WarIl. The most influential theorist of this 
new school was my good friend and colleague, 
Alexander M. Bickel. He did not hesitate to as
sert that the judge m'ust create rights not found in 
the Constitution, indeed, should create rights the 
written Constitution clearly assumes not to exist. 
The judge was to become the scholar-king. It is 
little short of astounding to reread today the 
wide-ranging, free-handed task Bickel would 
then - he had second thoughts in later years 
have assigned to the Supreme Court: 

The function of the Justices ... is to immerse 
themselves in the tradition of our society and of 
k.indred societies that have gone before, in history 
and in the sediment of history which is law and . . 
in the thought and the vision of the philosophers 
and the poets. The Justices will then be fit to 
extract " fundamental presuppositions" from their 
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deepest selves, but in fact from the evolving moral
ity of our tradition. 6 

I was tempted to say at this point that nothing 
could be further from the theories of Story, 
Cooley, and Thayer than constitutional law, if it 
can be called, ihat drawn from prolonged immer
sion in the visions of poets. I was tempted to say 
that, but, as you will see, it is possible to get still 
further away from the old tradition. 

You are doubtless familar with the next stage 
of theory. Dean Harry Wellington would create 
new constitutional rights by employing "the 
method of philosophy" 7 to determine the "con
ventional morality " 8 of our society. Professor 
Ronald Dworkin seeks a " fusion of constitu
tional law and moral theory." 9 His judge is to 
determine the principles that underlie and ex
plain the nation's moral judgments and then 
apply those · principles against any particular 
moral judgment made by a legislature to decide 
whether the latter is consistent or aberrational. 
Professor Thomas Grey suggests that there is a 
"higher law" of unwritten "natural rights" 
which courts are to enforce. 10 

Professor Richard Parker promises a new con
stitutional theory which will " take seriously and 
work from (while, no doubt, revising) the 
classical ~onception of a republic, including its 
elements of relative equality, mobilization of the 
citizenry, and civic virtue." II This, it seems, is 
to be constitutional theory as written by the 
Committee on Public Safety. It is to be hoped 
Professor Parker has heard of Thermidor. 

These, as you know, are only a few of the 
theorists of this sort. The groves of legal academe 
are thick with young philosophers who propose 
various systems of morality that judges must use 
to create new constitutional rights . An important 
feature of these systems is that they not only con
trol democratic choice but that they purport to 
have sufficient rigor so that they can control the 
judge. The judge is, the theorists claim, prevented 
by their systems from simply imposing his own 
views of policy and morality. 

The progression by no means stops there. It 
could not stop there . The nature of the non
interpretive enterprise is such that its theories must 
end in constitutional nihilism and the imposition 
of the judge's merely personal values on the rest of 
us. The reason is that none of these theorists has 
been able - and I venture to suggest none ever 
will be able - to build a philosophical structure 
that starts from accepted premises and logically 

demonstrates the answers, or the range of allowa
ble answers, to questions not answered by the 
written Constitution. Nor has anyone managed to 
connect all the moral judgments embodied in our 
laws to state more basic principles that themselves 
decide concrete cases. Nothing less than this 
power and rigor is required if we are to accept 
government by judges who are not applying the 
Constitution. Yet no theologian, no moral philos
opher, no social philosopher has achieved that 
hegemony in the recorded history of human 
thought. That does not prove conclusively it can
not be done, perhaps, but it does give some reason 
to suspect that no law professor is going to accom
plish the task anytime soon. 

This failure will become apparent - indeed, it 
is already apparent as each of the non-interpretive 
theorists convincingly destroys all the others' sys
tems-and that is why the inevitable end to non
interpretivist, value-choosing theory is constitu
tional nihilism . Professor Paul Brest , a non-inter
pretivist, bravely acknowledges this: "the con
troversy over the legitimacy of judicial review in a 
democratic polity .. . is essentially incoherent and 
unresolvable" 12 since "no defensible criteria 
exist" 13 "to assess theories of judicial review," 14 

and, therefore, "the Madisonian dilemma is in 
fact unresolvable ." 15 

One might suppose that a constitutional theorist 
who concludes that value-choosing constitutional 
theory cannot be coherent, that it cannot satisfy its 
own criteria of legitimacy, and that all existing 
theory is debased one might suppose that such a 
theorist would entertain the idea of judicial re
straint, or judicial modesty, or even judicial abdi
cation in favor of the democratic process. One 
might suppose that, but one would be quite 
wrong. Nihilism turns instead to advocacy of op
portunistic judicial authoritarianism precisely be
cause what fuels the non-interpretivist impulse in 
the first place is a desire to change society in ways 
that legislatures won 'I. The desire for results is 
greater than the respect for process, and , when 
theory fails , power remains. 

Professor Brest seems to call at a minimum for 
judicial action that serves the public good as he 
perceives the good, and, apparently still in the 
context of constitutional theory, he states that, "if 
it would be arrogant to think that we could change 
the world, it would be even more irresponsible to 
act as if we couldn't." 16 He speaks, approvingly, 
of working " toward a genuine reconstitution of 
society."17 His despairing view of our society 
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seems to couple nihilism with apocalypticism. 
A second reason that non-interpretivism ends in 

nihilism is that it has proved wholly unable to meet 
a condition most theorists have accepted as indis
pensable - consistency with democratic control 
of government. Alexander Bickel explained why 
that is essential: 

[Nlothing can finall y depreciate the central func
tion that is assigned in democratic theory and prac
tice to the electoral process; nor can it be denied 
that the policy-making power of representative in
stitutions, born of the electoral process, is the dis
tinguishing characteristic of the system. Judicial 
review works counter to this characteristic . 

... 
. . . [Dlemocracies do live by the idea, central to 
the process of gaining the consent of the governed, 
that the majority has the ultimate power to displace 
the decision-makers and to reject any part of their 
policy. With that idea, judicial review .must 
achieve some measure of consonance. 18 

In short, a value-choosing theory must give a 
satisfactory reason why it is legitimate for a court 
to impose a new value upon a majority against its 
wishes. 

Bickel not only posed the problem; he essayed 
an answer, which, I think, no one writing after
ward has improved upon. That answer came in 
two parts. The first was one of relative institu
tional capacities: courts are simply better than 
legislatures in dealing with principles of long-run 
importance as opposed to immediate problems. 
He said : 

. . . [Clourts have certain capacities for dealing 
with matters of principle that legislatures and ex
ecutives do not possess . Judges have , or should 
have, the leisure, the training, and the insulation to 
follow the ways of the scholar in pursuing the ends 
of government. 19 

Other than to heave a wistful sigh, I will pass by 
this vision of a judge's life without comment. 

The second step in Bickel's argument is that the 
courts' commands are not really final. Speaking 
of the resistance to the decision in Brown v. Board 
of Education, Bickel wrote: 

The Supreme Court's law ... could not in our sys
tem prevail- not merely in the very long run, but 
within the decade - if it ran counter to deeply felt 
popular needs or convictions, or even if it was op
posed by a determined and substantial minority 
and received with indifference by the rest of the 
country. This , in the end, is how and why judicial 
review is consistent with the theory and practice of 
political democracy. This is why the Supreme 
Court is a court of last resort presumptively only. 20 

have quoted Bickel because he expressed the 

arguments so well. Others, including Wellington , 
have employed essentially the same strate
gies to escape the charge that non-interpretive re
view is unacceptably anti-democratic. 

Both steps in the argument - superior institu
tional capacity and lack of finality-are essential, 
but, unfortunately, neither can survive examina
tion. 

Even if we assume that courts have superior 
capacities for dealing with matters of principle, it 
does not follow that courts have the right to im
pose more principle upon us than our elected rep
resentatives give us. Governmental decisions will 
involve a mix of, or a tradeoff between, principle 
and expediency. By placing decisions in the legis
lative arena, the Constitution holds that the mix or 
tradeoff we are entitled to is what the legislature 
provides . Courts have no mandate to impose a 
different mix merely because they would arrive at 
a tradeoff that weighed principle more heavily. 
This keystone of the Bickel-Wellington thesis 
must be judged to fail. 

A similar failure attends the argument of those 
who , like Dworkin and Perry, suppose that a sys
tem of morality may override legislative out
comes. 21 Democratic decisions are not required to 
conform to any moral system. If they were, there 
would be no need for the legislatures con
templated by the Constitution, we would need 
only moral philosophers. The same may be said 
for Parker's notion that the nation must move to
ward something called the "classical conception 
of a republic" with such revisions as he deems 
appropriate. 22 

Some theorists seek to avoid this difficulty by 
claiming that they would have courts make de
mocracy more democratic . Professor, now Dean, 
John Hart Ely, who is a non-interprevist whether 
he knows it or not, takes this tack. 23 The difficulty 
is that there is neither a constitutional nor an 
extra-constitutional basis for making the Constitu
tion more democratic than the Constitution is. The 
Constitution prescribes the outlines of the ways 
we ,govern ourselves. Within that frame, we ar
range our political pocesses as we see fit. Nobody 
has yet made legitimate an authority in the 
judiciary to stop what the Constitution allows. 

The non-interpretivist's contention that the 
Court is not final and hence is not undemocratic, 
or at least not unacceptably so, must also be re
jected. It is true that an outraged people can, if it 
persists , overturn a Supreme Court decision . That 
necessarily means that there would be little demo-



STYLES IN CONSTITUTIONAL THEORY 57 

Thomas M. Cooley 

cratic control over a non-interpretivist court . 
Given the number of decisions to be scrutinized , 
the political process would have to focus upon 
only two or three or else exist in a state of perma
nent convulsion . As we know from history, 
moreover, it may take decades to accomplish the 
reversal of a single decision . And even then the 
reversal cannot be forced if a substantial minority 
supports the result. The theory assumes, as one of 
my clerks put it, that in the long run none of us will 
be dead. 

Professors Charles Black 24 and Michael 
Perry 25 rest the democratic nature of judicial re
view upon Congress' power under Article III to 
remove the jurisdiction of the Supreme Court 
and of the lower federal courts . The support is 
too slender. Whatever the constitutionality of the 
proposal, jurisdiction removal is unusable where 
uniformity is crucial. If a Court proposed to rule 
upon a war or a draft plan , Congress, no matter 
how incensed , could hardly use a power that 
would result in control of the issue by the varying 
decisions of fifty state supreme courts. Nor 
would the principle of democratic supremacy be 
vindicated since the decision would still be 
lodged in the judiciary, albeit state judiciaries, 

rather than in the political branches . 
Many non-interpretive theorists have re

sponded to this anti-democratic difficulty by sim
ply dropping Bickel 's condition from the discus
sion . Perry, who has begun to suspect that this 
problem is looming on his horizon and that Article 
III does not provide an adequate nexus between 
non-interpretive theory and democratic theory, 
has added a footnote to his latest effort which 
runs as follows : "If I were unable to defend con
stitutional policymaking by the judiciary as con
sistent with the principle of electorally accounta
ble policymaking, then, given my commitment 
to constitutional poJicymaking, I would have to 
question the axiomatic character of the principle 
of electorally accountable policymaking . "26 In a 
word, if judicial rule and democracy come into 
conflict, Perry will have to question the de
sirability of democracy. 

The fact of the matter is that there are no really 
effective means by which the people or the politi
cal branches can respond to constitutional 
policymaking of which they disapprove . The 
mechanisms now at hand that might work would 
have the effect not merely of limiting the Court's 
capacity for improperly infringing the rights of 
majorities but also of damaging, perhaps de
stroying, the rights of minorities . No one wants 
to do that. I n this sense, the Court's vulnerabil ity 
makes it well -nigh invulnerable . 

Though I have had to sketch the progression 
quickly, you will have discerned several trends 
and themes in these changes in styles of constitu
tional theory. The content has moved from con
ventional legal argument , which relies on text, 
structure, and legislative history to discern the 
intent of the framers , to various forms of moral 
philosophy, to reformist demands for more 
equality, more participation, etc . Each of these 
has not only a distinctive substance but a distinc
tive rhetorical style. The older writers, with oc
casional flights of lyricism about American 
liberties, by and large display a plain, direct, 
lawyerlike prose. The style of the philosophers , 
on the other hand , is often abstract, complex, 
even convoluted. It could hardly be otherwise ; it 
takes laborious analysis to unpack the concepts 
the philosphers deal with and to show their vary
ing applications to moral problems. This litera
ture is as difficult to read as it must be to write. 
The reformers ' tones vary from d ismay to anger; 
they show disapproval and dislike for the world 
as its is constituted . 
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James Kent 

A related change is one of attitudes toward 
democratic government and politics. The older 
writers accepted completely that the primary 
form of policymaking was to be through repre
sentative institutions accountable to the electoral 
process . I do not know whether this was because 
they were themselves devoted to the majoritarian 
principle or because they accepted the Constitu
tion as law and knew that the Constitution, with 
important exceptions, which are nonetheless ex
ceptions, prescribes representative democracy as 
the primary mode of making policy. 

Certainly the older theorists were not naive 
about the defects of democracy. Thayer was not , 
but he thought that a court must be . In his essay 
he stated: 

. [I]n a court's revision of legislative acts, as in 
its revision of a jury's acts, it will always assume a 
duly instructed body; and the question is not 
merely what persons may rationally do who are 
such as we often see, in point of fact , in our legisla
tive bodies, persons untaught it may be , indocile, 
thoughtless, reckless, incompetent - but what 
those other persons, competent, well-instructed, 
sagacious, attentive, intent only on public ends, fit 
to represent a self-governing people , such as our 
theory of government assumes to be carrying on 
our public affairs, - what such persons may rea
sonably think or do, what is the permissible view 
forthem.21 

Thayer sees the defects in our representatives 
but holds that the form of government prescribed 

James B. Thayer 

by the Constitution requires the judge to ignore 
the imperfections. Perhaps he thought that for 
judges to examine and take account of the actual 
processes of representative government in their 
constitutional decisions would be to start down a 
dangerous path leading to judicial oligarchy. If 
so, the modern theorists tend to prove the sound
ness of his judgment. The most moderate of the 
value-choosing theorists, Bickel and Wellington, 
make the defects of legislatures and the superior
ity of judges in matters of principle their starting 
point. 

At times the search for a policymaking body, 
any policymaking body, other than a legislature 
displays a strain of desperation. To illustrate my 
point, I will quote my friend, Dean WeJiington, 
who, on the current academic spectrum, is by no 
means an extremist in these matters. In analyzing 
the abortion decisions in the light of conventional 
morality, which he equates with the criterion for 
constitutionality, Wellington states that he takes 
"some comfort" in the fact that his own conclu
sions agree with those of the American Law Insti
tute, and then states: 

The work of the Institute is a check of sorts. Its 
conclusions are some evidence of society's moral 
position on these questions. It is, indeed, better 
evidence than state legislation, for the Institute , 
while not free of politics, is not nearly as subject to 
the pressures of special interest groups as is a legis
lature. 28 
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I yield to no one in my admiration for the ALl's 
profound and pathbreaking work in such matters 
as the Restatement. Second. of Property (Dona
tive Transfers) and International Aspects of United . 
States Income Taxation, but the thought that a 
small collection of judges, professors , and prac
titioners is better able to reflect the moral consen
sus of our entire society than are elected legisla
tures boggles the mind. To have a court listen to 
the Institute in preference to the legislature is, by 
constitutional legerdemain, to make the ALI the 
legislature. 

Other theorists are extreme . Parker finds our 
present democracy in a state of "corruption, " 
which is warrant enough for courts to remake it. 2~ 
Perry is willing to entertain the idea that judicial 
governance is better than democratic govern
ance. 30 Brest simply asserts criteria which courts 
should impose. 31 Brest's position is, in a real 
sense, the most extreme, being no more than an 
assertion of will. It is not, in any sense of the 
words, a "constitutional theory" ; indeed he de
nies the possibility of any theory. The position is 
instead both anti-democratic and anti
constitutional, and we need spend no time worry
ing over its legitimacy or intellectual coherence 
because it pretends to neither. 

A change related to these is that constitutional 
scholarship has become much more explicitly 
ideological. This is inevitable when theory be
comes non-interpretive , for the theorist must 
argue for the imposition of new values upon the 
society and those values will come out of a system 
of philosophy which, by definition , most of us do 
not accept. The argument will, therefore , have a 
distinctive political and moral cast. The writer, 
because he insists upon his all-encompassing 
philosophical system, will appear tendentious and 
highly ideological. 

Indeed, one of the interesting things about the 
modern, non-interpretive theorists is that no mat
ter the source from which they purport to derive 
new rights. no matter the method of argument 
they pursue, they all come out in approximately 
the same place. Their results cluster closely about 
the same set of social and political values. John 
Hart Ely purports not to make substantive policy 
choices, merely to be reinforcing the process of 
representation, but it is notable that a court follow
ing his prescriptions would come out about where 
a court would come out by following Grey 's natu
ral law, Wellington's conventional morality, 
Dworkin's moral philosophy of our society, or the 

system of almost any non-interpretive writer. 
There is food for thought in that. 

One explanation for this remarkable similarity 
is that all respectable modes of constitutional 
theorizing lead to approximately the same place. 
and that place is a much more egalitarian and so
cially permissive position than a majority of 
Americans desire. If this hypothesis is correct, 
then certainly the American electorate is seriously 
deficient in its moral sense. 

There is, however, an alternative hypothesis . 
The results of these various constitutional theories 
are almost entirely compatible with the political 
and social stance. which, as every study shows, is 
characteristic of the professoriate. If this correla
tion between constitutional theories and personal 
preferences has any significance, it may suggest 
that, probably unconsciously, many theorists have 
come to see courts as merely a superior route to the 
political ascendancy of their own views. Brest 
seems to adopt this analysis, saying that schol
arship in this area is mostly advocacy to persuade 
courts to adopt the writer's notion of the public 
good. 

I leave it to you to decide which of these hy
potheses best explains the remarkable similarity 
of the outcomes prescribed by professors who en
gage in constitutional theorizing. 

Finally, we may consider briefly the effects that 
may be produced by the dominance of non
interpretive theory among professors of constitu
tionallaw. They are, after all , training the lawyers 
and judges of the next generation. 

From this perspective, perhaps the most impor
tant shift in the style of American constitutional 
theory is the change in what the theorists regard as 
the legitimate underpinning for constitutional 
liberties. For Story, Kent, Cooley, and Thayer, the 
source was the intent of the framers and ratifiers 
and that was to be discerned from text, history, 
structure, and precedent. What is important about 
the non-interpretivists is not that they added moral 
philosophy but that moral philosophy displaces 
such traditional sources as text and history and 
renders them unimportant. That is necessarily the 
case despite occasional protestations that it is not. 
Interpreting the Constitution locates certain values 
that are to be protected and sets limits to the range 
of circumstances over which those values will be 
enforced by a court. Moreover, interpretation 
shows that other values do not have constitutional 
protection . It is important to the value-creating or 
non-interpretive theorists, however, to establish 
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the legitimacy of a drastic expansion of a limited 
value or the creation of a right protecting a value 
that the framers ignored or intended to leave to the 
political process. That can only be done if moral 
philosophy trumps text, history, structure, and 
precedent. The latter becomes unnecessary to 
constitutional liberties. Soon, the theorist begins 
to speak Jess and less of them, and abstract moral 
argument comes to be the foundation of constitu
tionalliberties. 

It is no small matter to discredit the traditional 
foundations upon which our constitutional liber
ties have always rested. Should those liberties 
come under attack, they would then be sustained 
only by rather abstract moral philosophy. We have 
seen nations in which rights were so derived and 
supported, and we have seen how easily abstract 
reasoning can turn and produce tyranny in the 
name of the rights of man. Liberties have proved 
most stable and enduring when they rested on his
tory and long custom and when the area of abso
lute freedom grew by consensus rather than 
Diktat. 

The instItutions and traditions of the American 
republic, including the historic Constitution, are 

our best chance for happiness and safety. Yet it is 
precisely these institutions and traditions that are 
weakened and placed in jeopardy by the habit of 
abstract philosophizing about the rights of man 
or the just society. Our institutions and traditions 
were built by and for real human beings. They 
incorporate and perpetuate compromises and in
consistencies. They slow change , tame it, deflect 
and modify principles as well as popular 
simplicities . In doing that, they provide safety 
and the mechanism for a morality of process. It 
follows that real institutions can never be as pure 
as abstract philosophers demand, and the philos
ophers' abstractions must always teach a lesson 
in derogation of our institutions for that reason. 
This is a dangerous lesson to teach the future 
lawyers and judges of our republic . 

It is at least worth considering that Justice 
Story may have had hold of a profound truth 
when he said that "[u]pon subjects of govern
ment ... metaphysical refinements are out of 
place. A constitution .. . is addressed to the 
common-sense of the people, and nevt:r was de
signed for trials of logical skill or visionary 
speculation ... 32 
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The "ImperiaIJudiciary" in 
Historical Perspective 

by William M. Wiecek 

No one need be surprised by the current erup
tion of criticism directed at the Supreme Court of 
the United States and the American judiciary 
generally. Such criticism is endemic to our na
tional experience. In historical perspective, the 
only new element today is the catchy phrase, 
"imperial jud iciary." I Those attuned to the 
echoes of the past will recognize that the present 
criticism is but the latest imprecation that will fall 
on the heads of judges as long as American courts 
exercise the power of judicial review. Indeed, 
could it be otherwise? Could American courts 
wield the awesome powers that so impressed 
Alexis de Toqueville and James Bryce without 
often coming under fire for what one prominent 
southern senator recently denounced as "judicial 
usurpations of power?"2 This recurrent criticism 
of American courts clearly deserves scholarly 
investigation in its own right. 

Seven discrete phases of opposition to judi
cial power can be discerned since the founding of 
the American republic. As state courts in the first 
years of independence tentatively asserted the 
power of judicial review, some state legislatures 
vigorously resisted. This reaction was exclu
sively concerned with separation-of-powers 
problems, rather than with the issues of 
federalism, because no real federal courts yet 
existed . After the Supreme Court of the United 
States began to wield its powers under section 25 
of the 1789 Judiciary Act, state courts and 
spokesmen, led by Virginians, vociferously ob
jected. 3 Resistence in the form of demands for 
repeal or modification sputtered on until the Civil 
War. This second phase of opposition to judicial 
authority was predominantly concerned with is
sues of federalism . 

The Supreme Court's increasing involvement 
with slavery matters, culminating in the Dred 
Scoll decision of 1857, provoked noisy but inef
fectual criticism of the high court by abolition
ists, Republicans and northerners generally. This 

CritIcIsm ranged from the carefully circum
scribed program of Abraham Lincoln in 1860 to 
the indiscriminate and intemperate abuse heaped 
on the Court and the justices by Charles Sumner 
and Horace Greeley. Both federalism and separa
tion-of-powers issues were involved. 

Criticism of the Court was quickly muted dur
ing the Civil War and the Americanjudiciary en
joyed a generation free of captious criticism, ex
cept for the expectable and reasoned critiques of 
specific decisions. This honeymoon lasted until 
the unbridled activism of formal ist judges, espe
cially those of the Supreme Court of the United 
States, the Illinois Supreme Court and the New 
York Court of Appeals, provoked a reaction . 
The fifth phase of criticism, which made itself felt 
between 1890 and 1920, was anything but re
strained, and was in fact quite explosive. The ar
rogantly obstructive attitude of the "Four 
Horsemen," who thwarted popular legislation at 
both the federal and state levels, provoked fierce 
condemnation of judicial power from the politi
cal branches, from the law schools, and in the 
popular press. 

The penultimate phase of criticism of the 
Court began with the Brown v. Board of Educa
tion decision in 1954, and was pervaded with a 
Cold War mentality, in which the dark currents of 
McCarthyism and racism flowed not far below 
the surface. As Cold War enthusiasm waned 
around 1960, criticism of the judiciary shifted to 
different levels and subjects, becoming more 
reasoned and temperate as it did so. This phase 
culminated in Illinois Senator Everett Dirksen's 
proposal for a constitutional amendment to re
verse the Supreme Court's decision on reappor
tionment. Finally, as an outgrowth of the Cold 
War era hostility to a liberal activist judiciary, 
recent conservative critics have articulated the 
"imperial judiciary" hypothesis. 

Thus, criticism of judicial power is not new, 
and attended the tentative, diffident debut of the 
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THE POLITICAL QUADRI LLE 
Music by Dred Scott 

power itself in the 1780's . Some eight or nine 
cases in eight states are sometimes considered to 
have claimed the power of judicial review for 
courts, or at least to have broached the subject. 4 

Of these, only four are of interest to us, because 
they alone provoked surviving critiques . 

The earliest of them , the widely noted case of 
Rutgers v. Waddington, was argued by Alexander 
Hamilton in 1784 before the Mayor's Court of 
New York City, with James Duane as the presid
ing judge .5 The case involved the validity of a 
state statute invalidating the law of nations de
fense that exonerated seizure and use of real 
property by military authority of occupying 
forces , as against a challenge that the statute was 
inconsistent with common law, which was 
adopted by the New York Constitution of 1777.6 . 
The litigation was the object of extensive notice 
and commentary. The case was thus doubly con
troversial, presenting the issues of the supremacy 
of a statute over unwritten law, and of state legis
lation over national treaties. Chief Judge Duane 
conceded that judges could not set aside a law 
merely because it seemed to them "unreason
able , " " .. . for this were to set the judicial above 
the legislative, which would be subversive of all 
government. " But he went on to hold that where 
the operation of a statute on some collateral point 

In this mid-nineteenth century political cartoon, Dred 
Scoll plays the tune to which the politicians of the day 
danced. Dred Scoll (below) helped fuel the conHict be
tween North and South by bringing his suit for freedom to 
the Supreme Court. 
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appeared contrary to legislative intent, the courts 
could give an equitable interpretation to the sta
tute" and only quoad hoc to disregard it." 7 

Duane's opinion, popularly but incorrectly 
read to have invalidated the statute, was con
demned in an" Address to the People" drafted by 
a committee headed by Melancthon Smith, a 
prominent New York Son of Liberty and later 
Anti- Federal ist leader. The "Address" insisted 
that courts were able only "to declare laws, not 
to alter them," To concede the latter power would 
result in "the most deplorable and wretched de
pendency of the People," and the lawmaking 
power would be transferred to judges "who are 
independent of the People. " Such a power would 
be "inconsistent with the nature and genius of 
our government, and threatening to the liberties 
of the People." 8 The New York legislature put in 
its oar, considering a resolution that would have 
ejected the Chief Judge and recorder from their 
posts because the decision was "subversive of all 
law and good order, and leads directly to anarchy 
and confusion." ~ But the move came to nothing 
because Hamilton, sensing the unpopularity of 
his position, counselled his client to settle, thus 
terminating the controversy. 

A state legislature also struck out at the judges 
in the New Hampshire Ten Pound Act Cases of 
1786. These cases, unreported, remain shadowy 
and may have nothing at all to do with judicial 
review. 10 The New Hampshire General Court 
(the legislature) enacted a statute abolishingjury 
trial in certain petty causes . A New Hampshire 
Superior Court may have held the statute uncon
stitutional, or have refused to give it effect. The 
General Court thereupon unsuccessfully at
tempted to impeach the judge(s). Much better 
reported was the Rhode Island case of Treveu v. 
Weeden (1786), in which the Supreme Court of 
the state refused to take cognizance of a case aris
ing under one of the state's notorious paper
money statutes. The case is unusual and ambigu
ous in several respects: Rhode Island at the time 
(and until 1842) lacked a written and republican 
state constitution, making do with its old royal 
charter of 1663. The extraordinarily sophisti'
cated argument of James Varnum, who con
tended the statute was unconstitutional because it 
deprived defendants in a criminal proceeding of 
the right of jury trial, was printed and thus sur
vives as an invaluable insight into the develop
ment of American thinking about judicial views 
in the pre-1787 period. II The repeated conflicts 

between legislature and judges ended inconclu
sively but they remain relevent for us. The Gen
eral Assembly, dominated by paper-money ad
vocates, was called into special session after the 
decision and promptly voted a resolution declar
ing that the judgment was" unprecedented in this 
state and may tend directly to abolish the legisla
tive authority thereof;" and the resolution com
manded the judges to appear before the bar of the 
assembly to explain the reasons for their deci
sions. 12 The judges did so, insisting that the judi
cial function was vested exclusively in the 
judiciary. Varnum appeared, this time to defend 
the judges against a motion to dismiss them from 
their posts. The motion failed, but four of the five 
judges were not re-elected to their positions by 
the legislature . 

The premier early controversy over judicial 
power before adoption of the Constitution oc
curred while the Philadelphia Convention was 
sitting: the North Carolina case of Bayard v. 
Singleton. 13 This case, like so many others of the 
period testing the scope of judicial power, arose 
from the aftermath of wartime confiscation of 
Loyalist property. The three-judge North 
Carolina Supreme Court flatly and explicitly 
held a statute unconstitutional that required an 
automatic dismissal of all suits involving land 
sold by the commissioner of forfeited estates, on 
the ground that it deprived persons of property 
without jury trial. The Bayard case produced a 
debate, partly carried on in the newspapers, be
tween James Iredell , later a justice of the United 
States Supreme Court, who defended the exer
cise of judicial review, and Richard Dobbs 
Spaight, later North Carolina governor and con
gressman. 14 Spaight at the time was a North 
Carolina delegate to the Philadelphia conven
tion . He criticized the implications of Iredell's 
argument , warning that the logical outcome of 
Iredell's ideas was judicial supremacy. The deci
sion in Bayard constituted an "usurpation" of 
authority, producing" an absolute negative on the 
proceedings of the Legislature, which no 
judiciary ought ever to possess." "The state," 
Spaight insisted, "instead of being governed by 
the representatives in General Assembly, would 
be subject to the will of three individuals [i.e. , 
the judges of the state Supreme Court] who 
united in their own persons the legislative and 
judiciary powers." 15 Americans elsewhere eyed 
the new power uneasily. Spaight's convention 
colleague , John Dickinson of Pennsylvania, 
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flatly denied its existence, while a year later 
J ames Monroe commented that so controversial 
an innovation would "create heats & animosities 
that would produce harm." 16 Thus even before 
the Constitution of 1787, several foundations of 
the modern "imperial judiciary" argument had 
been laid, and the rhetoric of Spaight, Smith, 
and others anticipated some of the views of mod
ern critics . State legislative resistance to judicial 
review by state appellate courts did not cease in 
1787; on the contrary. The struggle continued 
unabated, especially in the frontier states of Ken
tucky and Ohio.11 

II. 

After Enactment of the 1789 Judiciary Act and 
the creation of the United States Supreme Court, 
the argument over judicial power began to shift 
its focus and emphasis , from separation-of
power questions to those involving federalism . 18 
The controversy promptly began in the 1793 case 
of Chisholm v. Georgia,I9 where the United 
States Supreme Court accepted jurisdiction in a 
suit by two citizens of South Carolina against the 
state of Georgia . Georgia refused to appear, and 
the court entered judgment against the state . 
Georgia exploded. The lower house of its legisla
ture enacted a measure , not passed by the senate, 
that in effect outlawed any federal marshal at
tempting to levy execution on the state: such a 
person was prospectively declared guilty of 
felony, and was to be hanged .20 In concert with 
other states fearing suit, Massachusetts intro
duced what became the Eleventh Amendment , 
ratified in 1798, which declared the "Judicial 
power of the United States" did not extend to any 
suits against a state brought by aliens or citizens 
of another state . 

State-sovereignty advocates expected that the 
Amendment would defang the federal courts . To 
their dismay, the United States Supreme Court 
drastically reduced its scope in the next three 
decades. In Ware v. Hylton (1796),21 it invali
dated a 1777 Virginia statute that sequestered 
debts owed to British subjects. Justice William 
Paterson, on circuit, instructed a jury that a 
Pennsylvania statute voiding title to real estate 
was unconstitutional. 22J ustice Paterson there ar
ticulated higher-law doctrines that were ex
pressed in Justice Samuel Chase's seriatim opin
ion in Calder v. Bull (1798) , a classic debate be
tween him and JusticeJames Iredell on the power 

of judicia] review.23 The conflict over judicial 
power flared dramatically in Pennsylvania in the 
famous and seemingly interminable litigation 
revolving around Gideon Olmstead 's attempt to 
secure prize money from the old proto-federal 
Court, the Committee of Appeals organized 
under Article IX of the Articles of Confedera
tion. The state of Pennsylvania refused to pay the 
judgment until 1809, when Chief Justice John 
Marshall ordered a writ of mandamus to compel 
United States District Judge Richard Peters to 
enforce the 1779 judgment. 24 When Peters did 
so, the governor called out a brigade of state 
militia to resist, while the federal marshal sum
moned up a posse to back his authority. Pennsyl
vania authorities averted bloodshed only by 
cautious maneuvering, but the Pennsylvania 
legislature adopted vigorous states-rights reso
lutions demanding a constitutional amendment 
that would create an "impartial tribunal" to 
mediate conflicts between the states and the fed
eral government. 25 This idea of a super-Supreme 
Court has shown a curious persistence . Dele
gates to the Massachusetts and New York ratify
ing conventions recommended creation of a 
commission that would review decisions by the 
Supreme Court 26 and in 1826, Senator John 
Holmes of Maine suggested appeal of Supreme 
Court decisions to the United States Senate. 21 

At the time, the Virginia General Assembl) 
sneered at the Pennsylvania proposal , but soon 
lamented the trust it placed in the "eminently 
qual i fied" high court. 28 The occasion for this 
change of heart in the Old Dominion was the fa
mous litigation over the Fairfax lands in the 
Northern Neck. After the United States Supreme 
Court held in 1813 that the state had not acquired 
title to the land , 29 Chief Judge Spencer Roane of 
the Virginia Supreme Court of Appeals rejected 
the mandate of the High Court. He held that the 
appellate jurisdiction of the United States Su
preme Court did not extend to the Virginia court 
and that section 25 of the 1789 Judiciary Act was 
unconstitutional. 30 This action called forth Jus
tice Joseph Story's magisterial dissertation on 
federal judicial power, Marlin v. Hunter 's Les
see, in 1816. 31 Congressional Jeffersonians re
sponded first by pushing schemes for removal of 
Supreme Court justices by address of both houses 
of Congress, reviving an idea they had earlier 
pushed unsuccessfully after the failure of the im
peachment effort for Justice Samuel Chase. 32 This 
led nowhere again, and the controversy returned 
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to the judicial arena. 
Judge Spencer Roane bided his time until the 

United States Supreme Court handed down its 
decision in McCulloch v. Maryland in 1819, 
adopting Hamiltonian principles of construing 
the Constitution. Roane was provoked to write 
anonymously the "Hampden" series in the 
Richmond Enquirer, published by his cousin 
Thomas Ritchie. 33 These articles were widely 
reprinted in the South and the West. "Hampden" 
began to sketch out constitutional ideas that came 
to fruition in the thoughts of John C. Calhoun. 
proceeding from a denial of federal judicial au
thority over the states to a suggestion that the 
United States was a "con federal " "league," not 
a "consolidated." unitary national government. 
In such an arrangement, the United States Su
preme Court was at most a coordinate body, not 
one having final appellate authority over state 
courts. Yet it "claims the right, in effect. to 
change the Constitution ." The remedy, Roane 
argued, was a recurrence to the Kentucky and 
Virginia Resolutions of 1798-1799, with their 
embryonic doctrines of interposition and nullifi
cation. 

McCulloch. together with the subsequent de
bates over the admission of Missouri as a slave 
state (1819-1821), had ever-widening repercus
sions. Chief Justice Marshall suspected Jeffer
son's hand behind the obdurate resistance of 
Roane and other Virginia judges. The former 
president was in fact becoming ever more doc
trinaire on the subject of federal judicial power, 
concluding with disgust in 1820 that the federal 
judiciary were a "subtle corps of sappers and 
miners constantly working underground to 
undermine the foundations of our confederated 
republic." 34 

Marshall found his opportunity to strike back 
at his Virginia critics in Cohens v. Virginia 
(1821), his powerful coda to Story's Martin opin
ion. 35 His insistence on federal judicial supre
macy provoked Roane to re-enter the polemical 
contest, this time under the nom de plume 
"Algernon Sidney" in the Richmond Enquirer. 36 

Here he reasserted the states-rights arguments , 
insisting that the Constitution was only a "com
pact" or "treaty" among wholly sovereign states 
who had formed a "league, " not a government. 
He again denied federal appellate authority al
together. Another powerful voice of by-now
antique Virginia republicanism, John Taylor of 
Caroline, joined Roane in the polemical battle. 37 

In a series of book-length essays published 
shortly before his death. Taylor. as Roane had 
done before him . carried his criticism of the fed
eral courts ' power into a more wide-ranging dis
course on the nature of the American union . 38 A 
political economist who anticipated George 
Fitzhugh by a generation, Taylor loathed the 
economic and constitutional principles of the 
North . He saw the Supreme Court as one of the 
most dangerous threats to republicanism and the 
sovereignty of the people of the states , because it 
was not subject to popular control and was dis
tant from the states themselves. Together with 
Roane and Jefferson. who injected the word into 
political discourse, and Thomas Cooper of South 
Carolina who popularized it, Taylor saw the Su
preme Court as a vehicle for "Consol idation :" 
the ever-expanding encroachment of national au
thority on the liberties of the people through 
nationalizing and commercial influences such as 
corporations and broad construction of the Con
stitution. He proposed a novel remedy. later re
fined by Cal houn, to get around the nationalizing 
influence of the Supreme Court: a state veto on 
federal legislation. Roane proposed an amend
ment , endorsed only in Virginia, that would ex
clude federal courts from hearing any cases in 
which a state is party (with certain exceptions) 
and prohibiting appeal to the United States Su
preme Court from any decision rendered by a 
state court. 39 

Another consequence of McCulloch was 
western resistance to the United States Supreme 
Court. After the decision, the auditor of the state 
of Ohio nevertheless seized $100,000 in assets 
from the Ohio branch of the Bank of the United 
States in payment of taxes McCulloch had de
clared invalid. The state legislature adopted reso
lutions endorsing Roane's position, denying that 
a state could be an involuntary appellee in an ap
peal in federal courts; denying final appellate au
thority to the United States Supreme Court in in
terpretation of the federal Constitution; and de
nying finality to U. S. Supreme Court decisions 
even as to the parties of the cases decided. 40 

Marshall refuted this position again in Osborn v. 
Bank of the United States (1824),41 holding that a 
public official (the auditor) is personally respon
sible for actions in his official capacity, a holding 
that further restricted the scope of the Eleventh 
Amendment. 

Ohio's resistance was decorous compared to 
that of Kentucky. After the United States Su-
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preme Court, in Green v. Biddle (1823), held that 
Kentucky 's "occupying claimant" statutes were 
unconstitutional ,4.2 the state legislature adopted a 
bill requiring a super-majority in the Court to hold 
a state statute void. The Kentuckians were nettled 
because Green was a 3-1 decision, with three of 
the justices absent for various reasons. 43 Their re
sentment was reflected in proposals in Congress 
for the next three years requiring six, seven (all) , 
or two-thirds of the justices to concur in a decision 
holding a state statute void . 44 These proposals 
went nowhere , while the local controversy be
came caught up with the intense internal political 
struggle known in Kentucky as the "Old Court" 
battle. The state legislature recommended using 
state militia to resist enforcement of the Court's 
judgment,45 and the Kentucky Court of Appeals 
(the commonwealth 's highest appellate tribunal), 
refused to be bound by any United States Supreme 
Court judgment that did not have the concurrence 
of a majority of the whole court. 46 

Beyond this point in time, state resistance to 
federal appellate authority proliferated in several 
directions simultaneously. One originated in 
Georgia's drive to secure Indian lands within its 
jurisdiction. After the conviction of the 
Cherokee Corn Tassel for murder, the United 
States Supreme Court issued a writ of error to 
bring his case before the high court for review. 
Both the legisl ature and the governor of Georgia 
asserted that they intended to resist the mandate 
of federal courts . Georgia authorities hanged 
Corn Tassel. After the subsequent rebuffs to the 
Supreme Court in the aftermath of Cherokee Na
tion Y. Georgia (1831) and Worcester v. Georgia 
(1832), 47 and President Andrew Jackson's apo
cryphal remark, "John Marshall has made his de
cision, now let him enforce it ," the controversy 
between Georgia, the Cherokees, and the federal 
authority was resolved in accordance with the 
state's desires. 

Andrew Jackson was not yet through with the 
Supreme Court. He had openly sided with Geor
gia in its resistance to the federal judiciary, and, 
enboldened by the success of the state's stance, 
he turned in his Bank Veto Message of 1832 to the 
problem of McCulloch that had so exercised the 
Old Republicans and the proto-Democrats of the 
frontier states. In portions of the message written 
by Attorney General Roger B. Taney, Jackson 
denied the binding authority of Supreme Court 
decisions on a coordinate branch of the federal 
government, insisting that each branch had au-

thority to make its own determinations for it- . 
self. 48 Georgians, meanwhile , remained 
diehards in their opposition to the appellate pow
ers of the United States Supreme Court. As late 
as 1854, Judge Henry L. Benning of the Georgia 
Supreme Court held that U. S. Supreme Court 
decisions were not binding on the state court, the 
two bodies being "co-ordinate and co-equal. "4~ 

The states' frustration in being unable to find 
some method of trimming the Supreme Court's 
appellate jurisdiction over cases decided by the 
state supreme courts led to repeated efforts, cul
minating in 1831; to repeal or drastically modify 
section 25 of the 1789 Judiciary Act. In 1822 Jef
fersonian congressmen who shared Roane's 
sentiments after the Co hens decision unsuccess
fully proposed repeal of section 25. 50 After the 
failure of that attempt, they tried less drastic 
remedies , such as requiring a majority of five 
(out of a seven-man Court) for the resolution of 
constitutional questions , or technical modifica
tions of the process by which a case came to the 
high court on a writ of error. 5 1 The Maryland 
House of Delegates proposed a novel amend
ment that would require all cases involving the 
constitutionality of state legislation to be heard 
by the United States Senate rather than the Su
preme Court, and to require a two-thirds vote if 
such legislation was held unconstitutional. 52 Par
tisan animosity and local or sectional political 
conflict played a principal role in keeping this 
controversy heated for a decade. In fact , the 
seemingly technical subject of the jurisdiction of 
the federal courts was , second only to the tariff, 
the principal topic of controversy in Congress for 
the years 1822-J83\. 

During the course of this debate, Democrats 
worked out an ideological position that became 
something of a shibboleth for party members, 
especially those of the South and West. They 
began with Jefferson's disgusted and embittered 
charge that the power of the federal courts was 
the last surviving legacy of the politically
discredited Federalist party, engrafting the alien , 
monarchic stock of Federalist principles on the 
otherwise sound republican tree. Jacksonian 
Democrats like Martin Van Buren and Louis 
McLean claimed that federal judicial power was 
threatening both to the sovereignty of the states 
and to popular government. Van Buren, in his 
book on Political Parties, published in 1867 , of
fered a comparatively calm and reasoned expres
sion of this view. Lumping together Federalists , 
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President Andrew Jackson brought his conflict with the 
Bank of the United States 10 a head by withdrawing fed
eral deposits. Satirizing his "imperial rule," the cartoon 
below dubbed him "King Andrew the Firs!." 
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disciples of Alexander Hamilton , Whigs, and 
some segments of the American economic elites , 
he wrote: 

[n a large degree wealthy and proud of their so
cial position, their fear of the popular will and 
desire to escape from popular control . .. is in 
creased by the advance of the people in education 
and knowledge. Under no authority do they feel 
their interests to be safer than under that which is 
subject to the judicial power, and in no way could 
their policy be more effectually promoted than by 
taking power from those departments of the Gov
ernment over which the people have full control 
and accumulating it in that over which they may 
be fairly said to have none . 53 

Such views, widely shared among Democrats , 
kept the issue of judicial power alive in Congress, 
and Democrats violently assailed federal courts as 
enemies of the states . Ironically, these congres
sional partisans included three future Justices of 
the United States Supreme Court: John McKinley, 
Philip Pendleton Barbour, and Levi Woodbury. 
Whigs, out of a mixture of opportunism and prin
ciple, fervently supported the federal courts. This 
partisan division Jay at the root of the famous 
Webster-Hayne debates of January. 1830. Hayne 
touched off that oratorical duel by putting forth a 
variant argument of the southern and Democratic 
critique of the courts: the states could veto, nullify, 
or refuse to enforce laws whose constitutionality 
had been upheld by federa l courts. 

Chief Justice Marshall further antagonized 
this group with his decision in Craig v. Missouri 
(1830),54 invalidating notes issued by the state of 
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disciples of Alexander Hamillon, Whigs, and 
some segments of the American economic elites, 
he wrote: 

In a large degree wealthy and proud of their so
cial position , their fear of the popular will and 
desire to escape from popular control .. . is in
creased by the advance of the people in education 
and knowledge. Under no authority do they feel 
their interests to be safer than under that which is 
su bject to the judicial power, and in no way could 
their policy be more effectually promoted than by 
taking power from those departments of the Gov
ernment over which the people have full control 
and accumulating it in that over which they may 
be fairly said to have none . 53 

Such view's, widely shared among Democrats, 
kept the issue of judicial power alive in Congress , 
and Democrats violently assailed federal courts as 
enemies of the states . Ironically, these congres
sional partisans included three future Justices of 
the United States Supreme Court: John McKinley, 
Philip Pendleton Barbour, and Levi Woodbury. 
Whigs, out of a mixture of opportunism and prin
cipJe , fervently supported the federal courts . This 
partisan division lay at the root of the famous 
Webster-Hayne debates of January, 1830. Hayne 
touched off that oratorical duel by putting forth a 
variant argument of the southern and Democratic 
critique of the courts: the states could veto , nullify, 
or refuse to enforce Jaws whose constitutionality 
had been upheld by federal courts. 

Chief Justice Marshall further antagonized 
this group with hi s decision in Craig v. Missouri 
(1830),54 invalidating notes issued by the state of 
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Missouri as the sort of "Bills of Credit " prohib
ited by Article I, section 10 of the Constitution. 
This decision was immensely unpopular in the 
specie-starved, capital -hungry states of the 
South and West, and it touched off a ferocious 
round of attacks on the Court and on section 25 . 
Craig focused disparate local and sectional grie
vances: Virginia's still-festering resentment at 
Martin and Cohens; Ohio 's indignation at the 
Bank and at Osborn; Kentucky's internal politi
cal animosities over the Bank , its debtor legisla
tion , its "Occupying Claimant" laws and the 
"Old Court" controversy; South Carolina's an
xieties over slavery and nullification; Georgia's 
obduracy on the Indian question. The attacks 
peaked in a bill reported out of the House 
Judiciary Committee in 1831 that would have re
pealed section 25 .55 Whigs were horrified. One 
of their organs, the National Intelligencer. an
ticipated Justice Oliver Weldell Holmes' famous 
aphorism about the need for Supreme Court au- . 
thority over the laws of the states when it de
clared: "repeal the vital part of the Judiciary Act 
and we would not give a fig for the Constitution. 
It will have become a dead letter." 56 The full 
House voted down the bill by more than a 2-1 
margin, and repeal efforts gradually sputtered 
out after that failure. Yet according to Herman 
Ames' enumeration, in the next thirty years, 
Congressmen proposed no less than nineteen 
constitutional amendments to restrict or control 
the power of federal courts , eleven of them deal
ing with the judges ' terms of office. 57 And this 
figure does not include the innumerable bills that 
would have repealed section 25. 

After the failure of repeal in 1831, attacks on 
section 25 became sporadic and issue-specific, 
rather than ideological. Often, a specific deci
sion of the high court wou Id re -kindle anti
section 25 spirits, as after its holdings in Bronson 
v. Kinzie (1843), 58 voiding III inois insolvency 
legislation, and Piqua Bank v. Knoop (1854),59 
the first of the series of l850s cases to come to the 
high court from the so-called Ohio "Bank Wars" 
of the previous decade. In a subsequent Bank 
Wars case, Dodge v. Woolsey (1856), the pecu
liar violence of political rhetoric produced by the 
Ohio controversy found an echo on the Supreme 
Court itself. From the majority opinion voiding a 
provision of Ohio's constitution, three justices 
dissented with unusual vehemence . Justice John 
A. Campbell , joined by John Catron and Peter Y. 
Daniel (all prominent for their states-rights orien-

tation), rejected the claim that the United States 
Supreme Court should have the final say on ques
tions of what he termed "political power." 

The acknowledgement of such power would be 
to establish the alarming doctrine that the empire 
of Ohio, and the remaining States of the Union, 
over their revenues, is not to be found in their 
people , but in the numerical majority of the 
j udges of this court. 60 

In a rebuttal to the United States Supreme Court , 
a lower Ohio court denied the validity of section 
25 and refused to perfect the record of the case, 
an action necessary to permit it to go to the high 
court for review. 6J The California Supreme 
Court similarly held section 25 to be unconstitu
tional in 1854 only to reverse itself four years la
ter, over the dissent of Judge David Terry, who 
bluntly claimed that "the political sentiments of 
the Judges [of the United States Supreme Court) 
in such cases necessarily gave direction to the de
cisions of the Court." 62 

Charles Warren, the great conservative histo
rian of the United States Supreme CO'urt, sug
gested that opposition to its appellate jurisdiction 
was largely opportunistic, rather than principled, 
citing instances of sections reversing themselves 
in their attitudes toward the Court's power. 63 The 
most spectacular reversal came in the aftermath 
of Dred Scott. Northerners , especially Republi
cans of Whig ideological antecedents, suddenly 
began to sound like Judge Roane . Witness 
Philemon Bliss, Republican congressman from 
Ohio, a judge of the Missouri Supreme Court 
and later Dean of the University of Missouri Law 
School, who offered a bill to repeal section 24 of 
the 1789 Judiciary Act. Speaking of the old Su
preme Court chamber in the basement of the 
Capitol : 

From yon mysterious vault, the enrobed nine 
send forth their tomes, befogging by their dif
fuseness , . .. essaying some new constitutional 
construction, as they call their attacks upon the 
rights of the states and their citizens. 64 

Concurrently, former Democratic critics of the 
Court from Virginia, Georgia, and Kentucky 
now found themselves sounding like Daniel 
Webster in his reply to Hayne, fervently defend
ing the integrity of the justices . 

While the controversy over section 25 noisily 
blew over in Congress, concurrent movements to 
restrict the scope of judicial power went forward 
less spectacularly at the state level. None of these 
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David Dudley Field, brother of Justice Stephen Field, 
spent much of his legal career codifying the laws of the 
State of New York. 

proceede.d from hostility to judicial review as 
such, and they are therefore somewhat more pe
ripheral to our story than overt attacks on the 
judiciary. First were the related legal reform ef
forts to codify the common law and to establish 
an elective judiciary. 

Codification had numerous roots in America. 
It had been part of the legislative process since 
the seventeenth century, as colonial, provincial, 
and state legislatures periodically consolidated 
provisions of their session laws dealing with a 
particular topic like slavery or intestate succes
sion. Codification of this sort was non
controversial, and even conservatives like Joseph 
Story could recommend its extension to whole 
bodies of law, such as civil procedure or com
mercial paper. Story in fact made just such a rec
ommendation as chairman of a commission ap
pointed by the Massachusetts General Court on 
codification, recommending codes embodying 
the "general principles" of the laws of real 
property, contracts, criminal law, and evi 
dence. 65 Obviously, coming from such a source, 
codification proposals did not emanate from hos
tility to judicial power. 

Codification proposals from more radical 

quarters were another matter. Legal reformers 
like the extraordinary Irish-American lawyer 
William Sampson and the anonymous lawyer 
who wrote under the pen name " P. W. Grayson" 
attacked the common-law, lawyers, and judges 
as anti-democratic, subversive of the republic, 
and biased toward wealth and power.66 Only 
slightly more moderate were the codification 
demands from the small reformist segment of the 
American bar, personified in the Massachusetts 
Democrat and liberal reformer Robert Rantoul. 
In his famous "Oration at Scituate" (1836) , Ran
toul provided a rationale for codi fication that 
rested on a mistrust of the power of judges: "the 
bench takes for its share more than half of our 
legislation, notwithstanding the express 
provisions of the [Massachusetts] Constitution 
that the judiciary shall not usurp the functions 
of the legislature ." Judges " usurp legislative 
power;" they operate on the basis of personal 
bias; and judge-made law is inherently ex post 
facto "and therefore unjust." The remedy was 
the reduction of all laws into a code accessible to 
allY 

David Dudley Field, New York legal reformer 
and brother of U.S . Supreme Court Justice 
Stephen J. Field, devoted most of his profes
sional career to a more systematic development 
of what came to be called the" Field Codes," and 
was the pivotal figure in nineteenth-century 
codification. Field was not as hostile to the 
common law as Rantoul; in fact he was the most 
conservative of reformers, seeking to strengthen 
rather than leash the common law. But he also 
held firmly to the doctrine of separation of pow
ers, and saw judge-made law as inaccessible and 
irrational, in the sense that it lay scattered unsys
tematically throughout the ever-proliferating 
reports.68 

Before the Civil War, doctrinal developments 
also contributed to braking judicial power. Two 
judge-made doctrines provided justification, or 
at least rationalizations, for those occasions 
when judges chose not to wield their power. The 
first was the political question doctrine. The 
vague conception that certain issues were politi
cal, and thus not suitable for resolution through 
the judicial process , had appeared in scattered 
cases throughout the early nineteenth century. 
Chief Justice John Bannister Gibson's famous 
dissent in Eakin v. Raub (1825), for example, 
posited a distinction between "political" and 
"civil" power of the judiciary; only the latter 
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The Fugitive Slave Law placed Northern states' governments on the side of slave catchers and bounty hunters-an 
anathema to Northern abolitionists. Though many of the escaping sla ves could not read , abolitionist groups responded 
by placing posters like the one below in prominent places around 80ston-a major way station on the route to Canada. 

were inhe rent in the judicia l office. 69 Gibson de
fended his di stinction on the grounds that legisla
tures were responsive and responsible to the peo
ple , whereas j udges were insu lated fro m popular 
control. 

Chief Justice Roger B. Taney ex tended Gib
son's di stinction in Luther v. Borden (1849),70 
where he form all y enunciated the doctrine of 
" politica l questions. " He conceded the point re
peatedl y madc by Chief Justice Marshall in re
sponse to his Virgi nia critics , that courts must not 
evade questions properl y before them under the 
Constitution . But " it is equall y its duty not to 
pass beyond its appropriate sphere of ac tion, and 
to take ca re not to invo lve itse lf in di scuss ions 
which properly belong to other forums." Con
curri ng in part and di ssenting in part, Justice 
Lev i Woodbury prov ided a more extended ex
planation of the doc trine and suggested reasons 
for judicial self-restraint that remain relevant to
day. Judges, Woodbury main tained , must con
fine themselves to questions of .. pri vate rights, " 
of "what is meum and tuum . " I ft hey were to take 
up political questions, they wo uld make them
selves " a new sovereign power in the republic, in 
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most respects irresponsible and unchangeable for 
life, and one more dangerous, in theory at least, 
than the worst elective oligarchy. ... " 71 

The political question doctrine has had a 
variegated history, in part because it is inherently 
nothing more than a rationalization for what is 
usually ajudge 's intuitive sense that courts ought 
not to get involved in a particular controversy, for 
prudential or other reasons. It has constantly 
been available to judges inclined to judicial self
restraint, and provides support for critics of 
courts who allege that certain decisions, like the 
reapportionment cases, are inherently political in 
nature and unsuited for resolution by judges for 
the reasons sketched by Justice Woodbury. That, 
to cite just one recent example, was the position 
of Justice Felix Frankfurter in Colegrove v. 
Green (1946).72 

In several decisions, Chief Justice Lemuel 
Shaw of the Massachusetts Supreme Judicial 
Court created the doctrine of the police power for 
American courts. Faced with repeated chal
lenges to statutory regulation of real property on 
the grounds that such regulation constituted a 
"taking" of the property, Shaw declined to hold 
the regulations void. 73 On the contrary: he de
veloped a sweeping definition of the police 
power as "the power vested in the legislature by 
the constitution, to make, ordain and establish all 
manner of wholesome and reasonable laws, sta
tutes and ordinances ... not repugnant to the con
stitution, as they shall judge to be for the good 
and welfare of the commonwealth. " 74 The 
police power doctrine provided American courts 
with a broad justification for not overturning a 
legislative policy judgment. It was eclipsed in 
the late nineteenth century, first in the attacks of 
conservative treatise writers like Thomas M. 
Cooley and Christopher Tiedemann, then by 
reactionary jurists like Rufus Peckham of the 
New York Court of Appeals and the United 
States Supreme Court. But like the political 
question doctrine, the concept of police power 
remained available to judges who sensed that, for 
whatever reason, they should not overturn a 
legislative policy. 

III. 

The third phase of criticism of judicial power 
grew out of the slavery controversy, and blighted 
the reputation of Chief Justice Taney for the 
better part of a century. It also marked an 

ideological reversal" because the courts' princi
pal critics after 1850 were mostly former Whigs, 
the foremost friends of the judiciary throughout 
the ideological confrontations of the 1840s. Jack
sonian Democrats, on the other hand, now found 
themselves defenders of the courts that they had 
recently criticized. 

Abolitionists and other opponents of slavery 
did not at first have any quarrel with courts as 
such. On the contrary: during the trying years of 
anti-abolitionist mobbing, 1835-1840, they 
looked to courts for protection of person and 
property against the I icentious violence of mobs. 
But beginning with the capture of the alleged 
fugitive slave George Latimer in Boston in the 
autumn of 1842, abolitionists began to believe 
the judges' dedication to law eclipsed their im
pulse to justice. 75 Opponents of slavery came to 
distrust the judicial process just at the time that 
the United States Supreme Court and lower fed
eral courts began to develop a pro-slavery judi
cial posture . Consequently, judges and antislav
ery critics of the courts entered into a debate on 
the judicial function that retains a timeless rele
vance. The challenge first came from abolition
ists, who demanded that judges ignore or hold 
unconstitutional any laws that supported slavery. 
Wendell Phillips, himself a lawyer, wrote in bit
ter disappointment at Chief Justice Shaw's re
fusal to free George Latimer: 

when the overbearing insolence of the Slave 
Power had thrown down , in the usurped name of 
the Constitution , all the bulwarks of individual 
freedom, [Shaw] betrayed, without an effort, 
against Jaw, the honor of Massachusetts. From 
the battlefields of liberty in every age - from 
martyrs at the stake and on the scaffold - from 
the graves of the Puritans , there came a voice 
which besought him to be faithful to the high trust 
reposed in his hands. Yielding to bad law and 
worse morals, he was recreant to al1.76 

Judges spurned this appeal to conscience. 
Joseph Story, no friend to slavery, wrote in pri
vate correspondence that" I have sworn to sup
port [the United States Constitution] and I cannot 
forget or repudiate my solemn obligations at 
pleasure. You know full well that I have ever 
been opposed to slavery. But 1 take my standard . 
of duty as a Judge from the Constitution ... 77 The 
successor to his seat on the High Court, Justice 
Levi Woodbury, a New Hampshire Democrat be
fore his elevation to the bench, made the same 
response formally in his opinion in Jones v. Van 
Zandt (1847), in response to Salmon P. Chase's 
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argument that the Fugitive Slave Act of 1793 was 
unconstitutional. 78 Woodbury reverted to 
Taney's political question doctrine to evade the 
challenge to judicial conscience. The fugitive
slave clause of Article IV, section 2 was: 

one of [the] sacred compromises ... which we 
possess no authority as a judicial body to modify 
or overrule .... Whatever may be the theoretical 
opinions . .. as to the expediency of some of those 
compromises or of the right of property in per
sons which they recognize, this court has no al
ternative, while they exist, but to stand by the 
constitution and the laws with fidelity to their 
duties and their oaths. Their path is a straight and 
narrow one, to go where that constitution and the 
laws lead, and not to break both, by traveling 
without or beyond them ... 7. 

Abolitionists responded indignantly to this 
abdication of the judicial conscience. Fugitive 
slave captures and rescues throughout the 1850s 
assured that their indignation would remain 
fervent. Such episodes provoked Henry David 
Thoreau to a searing survey of judicial integrity. 
When the Massachusetts Supreme Judicial Court 
cooperated in the rendition of several fugitives 
from Boston, Thomas Sims in 1851 80 and An
thony Burns in 1854, Thoreau wrote in disgust : 

the law will never make men free; it is men who 
have got to make the law free .. . . 1 doubt if there 
is a judge in Massachusetts who is prepared to 
resign his office, and get his living innocently, 
whenever it is required of him to pass sentence 
under a law which is merely contrary to the law of 
God. [Judges] put themselves, or rather are by 
character, in this respect, exactly on a level with 
the marine who discharges his musket in any di
rection he is ordered to . They are just as much 
tools, and as little men . ... Their master enslaves 
their understandings and consciences instead of 
their bodies. 81 

Federal judges would have remained unim
pressed by Thoreau's stunning metaphor, even if 
they had read it. Jacksonian jurists like Judge 
John Kane of the United States District Court for 
the Eastern District of Pennsylvania escalated re
sistance to the Fugitive Slave Acts to treason 
against the federal government. 82 The United 
States Supreme Court consistently developed an 
ever-more-dogmatic proslavery constitutional 
doctrine, from Groves v. Slaughter (1841) to 
Prigg v. Pennsylvania (1842), to Jones v. Van 
Zandt (1847) to Strader v. Graham (1851).83 This 
tendency culminated in the opinions of Chief 
Justice Taney and his colleagues Samuel Nelson, 
John Catron, Peter Daniel, and John Campbell in 
the case of Dred Scott v. Sandford (1857) . 

Northern opponents of slavery who read the 
Dred Scott case - which is to say, for most peo
ple, the opinion of Chief Justice Taney - be
lieved that the Court had cast aside any preten
sions of judicial impartiality and had become a 
shill for the slavocracy. The northern rhetorical 
reaction was violent but curiously harmless. The 
most striking aspect of antislavery criticism of 
the court is the obvious absence of attacks on the 
Court as an institution . Chief Justice Taney and 
his opinion served as a lightning rod , deflecting 
criticism so that the prestige of the Court itself 
remained remarkably intact through the storm. 

Dred Scott was a landmark decision because it 
marked the first time that the Supreme Court 
exercised the power of judicial review over a 
congressional statute on a matter relating to 
something other than the Court's jurisdiction and 
powers. Such a major innovation ought to have 
excited extensive debate by legal commentators. 
Dred Scott did receive heated notice, to put it 
mildly, but the criticism was almost exclusively 
political. Few commentators confined their cen
sures to the innovation in the power o(courts as 
such. Consequently, once the substantive prob
lems of Dred Scott had been resolved - slavery 
in the territories-or brushed aside-black citi
zenship - the furor aroused by the case dissi
pated like the morning mist, and judicial power 
emerged from the episode not only unscathed but 
even enhanced. While Dred Scott provoked 
ferocious criticism, that criticism was not di
rected at the power of courts per se. Although 
this point may beem obvious, it is important to 
stress it because of the long-standing historio
graphical tradition that holds that the power of 
the United States Supreme Court or federal 
courts generally was diminished or eclipsed for a 
generation because· of Dred Scott . This tiresome 
and erroneous tradition received the concurrence 
of, among others, Chief Justice Charles Evans 
Hughes, who contributed the undying phrase 
"self-inflicted wound" as a metaphor describing 
the impact of the decision . 8S Numerous scholarly 
and not-so-scholarly commentators have en
dorsed this view. 

The political criticism of Dred Scott also had a 
built-in self-defeating or self-inhibiting quality. 
Because it was political, it was expressed in a 
partisan as wel .1 as a sectional context, with 
Democrats tending to support the decision and 
defend it, while Republicans were forced to crit
icize it. But the decision hurt as well as helped 
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both parties; if Democrats could take comfort in 
the racial aspects of Taney's opinion - that part 
dealing with black citizenship - which was an 
embarrassment to Republicans because their crit
icism of it tainted them with racial egalitarian
ism, the slavery aspect of the opinion-empha
sized in the half dealing with the territories
embarrassed northern Democrats and gave the 
Republicans an invaluable weapon. Stephen 
Douglas and Abraham Lincoln exploited these 
skillfully in the Lincoln-Douglas debates of 
1858 . Thus, in the free states the decision was not 
wholly welcome to either party, and criticism of 
it tended to be selective and more muted than it 
might have been . Republicans found it a conven
ient stick with which to beat the Democrats' dog, 
and vice versa.86 

Criticism of Dred Scott's pro-slavery dogmas 
might best be ranged along a continuum, from 
the most moderate to the most vituperative . What 
determines a place on this continuum is neither 
the quality of rhetoric, nor the presence or ab
sence of sound reasoning, but rather the substan
tive content. At the moderate extreme of this con
tinuum is what may be termed the " aberration 
hypothesis." Two young Boston attornies, John 
Lowell and Horace Gray, the first destined to be
come a judge of federal District and Circuit 
Courts, the second ajustice of the United States 
Supreme Court, wrote a professional review of 
the case, supporting the dissenting position of 
Justice Benjamin R. Curtis . Their critique of 
Taney's opinion bore the conspicuous tone of 
more-in-sorrow-than-in-anger and was remark
ably level-headed for its time and place. Lowell 
and Gray regretfully dismissed Taney's opinion 
as "unworthy of the reputation of that great 
magistrate. " 87 Implicitly, they suggested that the 
opinion marked an aberration for both the Chief 
Justice and the Court , an error inconsistent with 
the doctrinal tradition of both. This idea, that 
Dred Scott was an almost unprecedented error 
and deviation, proved to be the most long-lived 
of the critiques of the decision, underpinning the 
idea that Dred Scott represented an abuse of judi
cial power. 88 

Next on the continuum is what may be termed 
the "dictum hypothesis." This is actually a bun
dle of several different technical arguments, but 
they all have in common the idea that the bulk of 
Taney 's opinion, having first concluded that the 
United States District Court had no jurisdiction 
of the suit because of the status of the petitioner, 

consisted almost wholly of dictum. Although 
careful analysis reveals the error of this argu
ment,89 contemporary Republicans found them
selves in the difficult position of having to reject 
the opinion without seeming to reject the Court, 
lest they be associated in the public mind with the 
radical position of the Garrisonian sect of the 
abolitionist movement that condemned the Con
stitution and all government as a covenant with 
death and a compact with Hell. The dictum ar
gument proved to be as useful as it was prolific , 
and expressed itself in numerous forms . Timothy 
Farrar, a Boston attorney, provided perhaps the 
most widely read articulation of this idea in the 
North American Review, where he rejected the 
substantive holdings of Taney's opinion beyond 
the threshold jurisdictional point as "usurpa
tion . "90 Having at the outset declared itself to be 
without jurisdiction to hear the case, everything 
that followed was the equivalent of coram non 
judice. 

This conclusion allowed critics of the decision 
to have their cake and eat it: they could reject the 
decision, yet continue to respect the Court and its 
power. Taney 's associate, Justice John McLean, 
distinguished or ignored the decision in unre
ported decisions on circuit in Illinois and In
diana, where he permitted black plaintiffs to sue , 
according to newspaper accounts. because there 
was no proof that they were, in the words of 
Taney's opinion "'a negro , whose ancestors were 
imported into this country, and sold as slaves. " 
This was an obvious loophole in Taney's opin
ion, because of the difficulty and trouble of trac
ing back the ancestry of most blacks to African 
forebears . 91 Taney responded characteristically : 
he drafted an opinion, to be used when an appro
priate case would come before him, refuting 
McLean's point. 92 Congress similarly ignored 
Taney in what was the most conclusive rejection 
of Dred Scott: in 1862, with little fanfare or de
bate, it simply abolished slavery in all American 
territories, Taney's opinion notwithstanding . n 

United States Attorney General Edward Bates in 
1862 explicitly dismissed the bulk of Taney 's 
opinion as coram non judice and "dehors the rec
ord ." 94 

Abraham Lincoln 's response to the decision 
was more straightforward, yet more complex. 
He did not attempt to distinguish Taney's hold
ings away as dicta. Rather, in an oddly Jack
sonian sounding response, he maintained that the 

. decision was binding only on the parties to it; it 
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did not constitute a conclusive determination of 
the meaning of the constitution that would bind 
the executive and legislative branches, because: 

. .. if the policy of the Government upon vital 
question affecting the whole people is to be ir
revocably fixed by decisions of the Supreme 
Court, the instant they are made in ordinary liti
gation between parties in personal actions, the 
people will have ceased to be the ir own rulers, 
having to that extent practically resigned the gov
ernment into the hands of that eminent tribunal. 95 

Stating that he would respect the outcome of a 
decision as to the parties to it, no matter how 
much he disagreed with its assumptions, Lincoln 
added that he wou Id secure that reversal by ap
pointing judges to the Court whose views ac
corded with his own. % Lincoln never suggested 
that the Court's power should be diminished; on 
the contrary, in his first annual message to Con
gress on Decem ber 3, 1861, he recommended 
that Congress expand the jurisdiction of the fed
eral courts to handle the drastic increase in 
claims against the federal government. 97 

Still another response to Dred Sco// echoed 
earlier Roane state sovereignty themes. The 
legislatures and supreme courts of free states re 
peatedly defied the decision, treating it as having 
no authority within their jurisdictions . Within 
two months of the Dred SCO/l decision, the Ohio 
Supreme Court handed down its decision in An
derson v. Poindexter (1857),98 holding that a 
Kentucky slave who came into the free state of 
Ohio with the consent of his master was freed, 
and that slavery did not reattach upon his return 
to Kentucky. This holding flew in the face of that 
segment of Chief lustice Taney's opinion dealing 
with Dred Scott's sojourn into Illinois. On the 
citizenship point, the Maine Supreme ludicial 
Court flatly rejected Dred Scott, holding that 
blacks in Maine were citizens of the state, at least 
for the purposes of voting. 99 In Lemmon v. Peo
ple (1860),100 the New York Court of Appeals 
held that Virginia slaves coming into the jurisdic
tion of New York while being shipped to another 
slave state became free , a similar rejection of the 
comity aspects of Taney's holding. 

An even more extreme response to the Dred 
SCali decision was the conspiracy hypothesis . 
Northern indignation at the nakedly pro-slavery 
emphasis of Taney's opinion led to charges of 
"judicial usurpation" and thence to charges that 
the Dred Scott opinion was the product of a con
spiracy among the Chief Justice , Presidents 

Franklin Pierce, James Buchanan, and perhaps 
Senator Stephen A. Douglas. 101 Perhaps the 
most widely noted accusation of such a conspi
racy came from Abraham Lincoln, who claimed 
in the Lincoln-Douglas debates of 1858 that the 
Dred Scali decision was not the ultimate goal of 
the slave power, adding that the Court and its 
Democratic abettors would not rest until they had 
forced slavery into the free states themselves. At 
Springfield, he declared that: 

.. . we shall lie down pleasantly dreaming that the 
people of Missouri are on the verge of making the 
state free, and we shall awake to the reality in
stead, that the Supreme Court has made Illinois a 
slave state. 102 

Though largely dismissed as political rhetoric, 
the fear that the Court could force slavery into the 
free states was well-founded. 103 Reasonable men 
feared that the Lemmon case might provide pre
cisely the vehicle that Lincoln feared for getting 
a Supreme Court decision nationalizing slavery 
in the free states just as Dred Scali had 
nationalized it in the territories. The appeal of 
Lemmon to the United States Supreme Court 
never came to anything because of the onset of 
secession and war, but Republican critics were 
justified in fearing another pro-slavery Taney 
opinion, if not in their charges of an overt 
conspiracy. 

Northern state legislatures responded just as 
fervently to state sovereignty arguments as did 
their courts. New York enacted a joint resolution 
in April 1857 defiantly proclaiming that " this 
State will not allow slavery within her borders in 
any form or under any pretense , or for any time, 
however short ." 104 Elsewhere, legislatures in 
Ohio, Connecticut, Vermont, Massachusetts, 
New Hampshire , Pennsylvania, and Maine 
enacted statutes or passed resolutions that in one 
way or another condemned the Dred Scali deci
sion, or defied it by various provisions concerning 
fugitive, sojourning , or ill transitu blacks. Ver
mont went furthest of all in its Freedom Act of 
1858 , which provided, inter alia, that slavery was 
not a bar to citizenship in the state, and that any 
slave coming into the state for any reason was 
automatically freed. 105 Such a statute in fact nul 
lified the Dred Scott decision, and represented the 
ultimate in state resistance to the aggressions of 
Taney 's opinion. 

Finally, at the far end of the continuum of re
sponse were the scattered and exaggerated as-
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Abolitionist editor Horace Greeley condemned the 
Court's Dred Scott decision as being the product of "five 
slaveholders and two or three doughfaces." 

saults on judicial power. Their influence on sub
sequent historical interpretation resulted primar
ily from the vehemence of the attack, and the 
quotabil\ty of the critics. Horace Greeley, editor 
of the New York Tribune. is best remembered for 
his several editorials dismissing the Dred Scali 
majority as entitled to "just as much moral 
weight as would be the judgment of a majority of 
those congregated in any Washington bar
room." It was the project, Greeley charged, of 
.. five slaveholders and two or three dough
faces . " 106 Charles Sumner contributed a 
bit of invective in response to a 1865 proposal to 
appropriate funds for a bust of Taney; "the name 
of Taney is to be hooted down the pages of his
tory. . . . He administered justice at last wickedly. 
and degraded the judiciary of the country, and 
degraded the age." In the same debates Ohio Re
publican Benjamin Wade commented that his 
constituents "would pay $2,000 to hang this man 
in effigy rather than $1,000 for a bust to com
memorate his merits. 107 Sumner may also have 
been the author of a scurrilous pamphlet that ap
peared in 1865, The Unjust Judge. The capstone 
of this ad hominem attack on Taney was a resolu
tion offered by New Hampshire Republican 
Senator John P. Hale in December 1861 that pro
posed abolishing the United States Supreme 
Court" and establishing instead thereof another" 

Supreme courl.IOS The salient fact to be noted 
about this resolution, however, was not that it 
was offered. but that it received virtually no sup
port. In fact, the attacks of Greeley, Sumner, 
Wade, Hale , and others disgusted with the Dred 
SCOII decision received near universal condem
nation ; they were not representative of their era, 
and are most notable precisely because they were 
so unrepresentative . 

For all its rhetorical violence, the third phase 
of criticism of judicial power had no more appar
ent effect than the first two. It was not because the 
Republicans lacked an opportunity to do substan
tive damage to the Court-and to federaljudicial 
power generally-if they wished, for in 1862 the 
Republican-dominated 37th Congress enacted 
the first reorganization of the federal judicial cir
cuits since 1837. They did restructure the circuit 
system so that only three of the nine would be 
composed of slave states; previously five of the 
nine had included slave states, with the conse
quence that the majority of the justices of the Su
preme Court were residents of slave states. 109 But 
the prestige and power of the Court as an institu
tion survived the war years intact. 110 Between 
1862 and 1872, Congress conferred broad new 
jurisdictional grants to the federal court system 
in five areas; I) removal of cases from state to 
federal courts; 2) habeas corpus jurisdiction of 
federal courts; 3) creation of the United States 
Court of Claims; 4) bankruptcy; and 5)expanded 
section 25 "federal question jurisdiction. III Not 
all of these jurisdictional expansions proved to be 
permanent: the Court rejected the federal ques
tion jurisdiction inadvertently thrust upon it,112 
and Congress quickly repealed the new bank
ruptcy legislation. But removal and habeas 
jurisdiction grew over time; the business of the 
Court of Claims expanded along with the growth 
of the nation; and, Congress enacted a permanent 
bankruptcy law in 1898, while in the interim fed
eral courts wielded extraordinary power in the 
railroad receiverships. 

It should be noted that after Congress ex
panded the Supreme Court's habeas corpus re
view powers in the Habeas Corpus Act of 
1867 , 113 the Court agreed to take jurisdiction 
under its new authority of an appeal of William 
McCardle from an order of the United States Cir
cuit Court remanding him to military custody. 114 
Congressional Democrats gleefully taunted their 
Republican colleagues that the Court was about 
to hold unconstitutional the military commis-
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sions which were indispensable to military 
Reconstruction. Alarmed Republicans con
templated several super-majority proposals, but 
abandoned them in favor of removing only so 
much of the newly granted jurisdiction as was 
necessary to keep the Court from deciding the 
McCardle case oli its merits.ll5 In Ex parte 
McCardle (1869),116 the Court held that Con
gress had acted within its authority in repealing a 
grant of appellate jurisdiction. Far from being in
timidated, however, the Court took jurisdiction of 
a similar appeal one year later under its original 
grant of habeas appellate authority under section 
14 of the 1789 Judiciary Act. 117 

IV. 

After- the ·turmoil of Reconstruction, the 
American judiciary enjoyed a generation rela
tively free of criticism, except for expectable and 
usually justified criticism of the results in particu
lar cases. But this proved to be merely the calm 
before the storm. The fourth phase of criticism of 
judicial power erupted as the courts extended 
their power of judicial review to implement the 
doctrines of substantive due process and liberty 
of contract. The judicial offensive began with a 
series of state supreme court cases in the 1880's 
that either resurrected antebellum vested-rights 
doctrines or embraced the successor dogma of 
I iberty of contract. In 1886, a young professor at 
the University of Missouri Law School Christ
opher G. Tiedeman, published a work which did 
much to encourage such decisions. Tiedeman's 
A Treatise on the Limitations of Police Power in 
the United States provided both ideology and ra
tionale for the emergent doctrines of substantive 
due process and liberty of contract. His introduc
tion suggests the tone that characterized his ex
position of the new orthodoxy: 

Socialism, Communism, and Anarchism are 
rampant throughout the civilized world. The 
State is called upon to protect the weak against 
the shrewdness of the stronger, to determine what 
wages a workman shall receive for his labor, and 
how many hours daily he shall labor .... Con
templating these extraordinary demands of the 
great army of discontents , and their apparent 
power, with the growth and development of uni
versal suffrage, to enforce their views of civil 
polity upon the civilized world, the conservative . 
classes stand in constant fear of the advent of an 
absolutism more tyrannical and more unreason
ing than any before experienced b(; man, the ab
solutism of a democratic majority. 18 

Though they attracted little popular notice at 

the time, two landmark decisions of the Supreme 
Court in the 1890's confirmed the doctrine of 
substantive due process that had been broached 
in the dissents of Justices Joseph P. Bradley and 
Stephen J. Field in the Slaughterhouse Cases 
(1873) . "9 In Chicago, Milwaukee & St. Paul 
Railway v. Minnesota (1890) and Smyth v. Ames 
(1898),120 the Court adopted a substantive due 
process reasoning as an inhibition on state regu
latory power. This innovation promptly led to the 
even more significant doctrine of liberty of con
tract, first enunciated in Allgeyer v. Louisiana 
(1897), and applied in the notorious case of 
Lochner v. New York (1905).121 Subsequently, 
the dogma of liberty of contract was used to void 
state and federal legislation attempting to protect 
workers against yellow-dog contracts in Adair v. 
United States (1908) and Coppage v. Kansas 
(1915).122 

If the Court's earliest liberty of contract deci
sions went largely unnoticed by laypeople, its 
later decisions in Pollock v. Farmers Loan and 
Trust,123 United States v. E. C. Knight Co., 124 
and in re Debs. 125 did not. These decisions pro
voked an explosion of criticism of the Court that 
was undeterred by the fact that the Court had sus
tained most economic regulatory legislation
state and federal- coming before it. 126 The en
suing storm of hostility to judicial power did not 
blow over until World War Two. The criticism 
proceeded at two levels, which were at times 
only tenuously related. For the first time, judicial 
power came under scholarly and professional 
scrutiny, and a minority of scholars and lawyers 
became critical of judicial review. Second, vig
orous political attacks on the power of courts 
achieved some partial success at the state and 
federal level. 

The nation's centennial in 1876 helped turn 
popular and learned attention to the question of 
constitutional origins. Historians were beginning 
detailed inquiries into America's past. At the 
same time, lawyers were returning once again to 
the problem of justifyingjudicial review. The re
sult was a far-reaching debate on judicial power, 
which provided a scholarly background for the 
eruption of popular and political attacks on the 
United States Supreme Court in 1895 .127 William 
M. Meigs, a lawyer, opened the debate with an 
1885 article in the American Law Review. ajour
nal published in St. Louis that was to carry much 
of the professional debate on judicial review for 
the next forty years. 128 Meigs contended that 
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judicial review was precedented in colonial and 
state practice, and thus was not an innovation in 
1803 . But he then veered from what might have 
been considered a Hamiltonian position to one 
that was Jacksonian (or Lincolnian) arguing that 
the United States Supreme Court's decisions 
bound only the parties to the controversy, not other 
branches of government. 

Justice David J . Brewer stimulated debate by 
his dissent in the appeal of the Budd case from 
the New York Court of Appeals. Six of his col
leagues affirmed the result below, which had va
lidated a statute regulating warehouse fees on the 
basis of Munn v. Illinois (1877).129 Recognizing 
that Munn has been undercut the previous year 
by the Chicago, Milwaukee, & SI. Paul decision, 
Brewer echoed Judge Peckham's dissent on the 
appeal in the New York court. Proceeding by 
argumenlum ad consequenliam, Brewer main
tained that if government can regulate one kind 
of service , it can regulate all, and the socialistic 
state foretold in Edward Bellamy's Looking 
Backward (1888) was at hand. "The paternal 
theory of government is to me odious," Brewer 
declared. 130 Such an open avowal of ideological 
bias was too much for Seymour D. Thompson, 
editor of the American Law Review, who con
demned the opinion in blunt terms; 

like some of his associates, and many of his pred
ecessors, [Brewer) is evidently laboring under 
the hallucination that he is a legislator instead of 
being merely a judge. He indulges in such sen
tences as this: 'The paternal theory of govern
ment is to me odious.' What if it is? He was not 
put there to dec ide constilUl ional questions ac
cording to his whims, or according to what was or 
was not odious to him personally. 131 

Thompson, like his journal, played a central role 
in the debate on judicial power until his death in 
1904. Previously a judge of the St. Louis Court 
of Appeals, Thompson retired from the bench in 
1892 to devote full time to his editorial duties and 
his prodigious output of treatises. His consistent 
criticism of the formalist assumptions and the 
dogmas of substantive due process provided a 
counterpart to the reigning ideology of the 
American bar at the turn of the century. 

The legal and political struggles of the 1890s 
were fought so ferociously that what would have 
been an heretical utterance in 1890 became com
monplace in 1895. Walter Coles observed in 1893 , 
without any apparent disapproval, that the con
stitutional decisions of the United States Supreme 

Court "conformed ... to be the maxims and tra
ditions of the political party whose appointees 
have , for the time being, dominated the court. " 132 
No one rose to challenge his contention that the 
history of the Court was marked by three periods 
of partisan domination, and that political ideology 
shaped the Court 's decisions. Federalist beliefs 
formed the jurisprudence of the Marshall Court; 
Jacksonian Democracy informed the Taney 
Court; and the post-1865 Court was dominated by 
Republican altitudes. 133 

]n the same year that Coles described a 
politicized judiciary, James Bradley Thayer of 
the Harvard Law School published an epochal 
reconsideration of judicial review. In "The Ori
gin and Scope of the American Doctrine of Con
stitutional Law," Thayer accepted the legitimacy 
of judicial review-which he called" a great and 
stately jurisdiction" - provided it conformed to 
Thayer's narrow specifications for its exercise. 
Thayer asserted that courts can disregard a statute 
only when the legislature "have not merely made a 
mistake, but have made a very clear one-so clear 
that it is not open to rational question ." 134 Twelve 
years later, this view was central to Justice Oliver 
Wendell Holmes, Jr. 's Lochner dissent , and in 
time, has become one of the fundamental tenets of 
the attitude known as "judicial self-restraint. " 

The Republican victory of 1896 marked one of 
the great turning points of American history. It 
crushed the Populists, demoralized reformers, 
exalted industrial and finance capitalism, and 
ratified the perpetual, unquestioning commit
ment of America to an economic ideology that 
stressed competition , profit, and the uncon
trolled market. In this sweeping victory for 
economic conservatism, judicial power and its 
fruits were ratified as a malterof course . America 
shrugged off, for a time, the Populist critique of 
the judges as a "judicial oligarchy," 135 and 
turned to other diversions including imperialism . 
But skepticism and mistrust of judges do not die 
easily. Justice Peckham's Lochner decision in 
1905, together with Justice Holmes' dissent laid 
bare the economic prepossessions that dictated 
the majority result. Robert Street, a Texas 
judge, condemned the Court's emergent role in 
states rights terms and post- Populist rhetoric that 
denounced "judicial madness" and "judicial 
supremacy." 136 William Trickett, dean of the 
Dickinson Law School, suggested in an influen
tial article that if legislatures are prone to err 
under the influence of popular majorities, judges 
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are led astray by the bIases that derive from "so
cial and economic power .and privilege ." Judi
cial decisions are as vacillating and inconsistent 
as the behaviour of legislators . The courts had 
become a functional third legislative chamber, 
unable to make any believable pretensions to jud
icial impartiality because they employed no ade
quate, clear, and objective tests of constitutional
ity. 137 Walter Clark , a judge of the North 
Carolina Supreme Court, challenged the institu
tional legitimacy of the Supreme Court, with the 
insuperable advantage of being himself a 
member of the judicial caste, writing with an in
sider's perspective . 13B 

More lasting than this blast of criticism was a 
remarkable outpouring of excellent scholarship 
on judicial review that even now, some two gen
erations later, retains its vitality and relevance . 
Unlike the ad hoc criticism provoked by a par
ticular decision , this scholarly investigation took 
a broad view of judicial power, producing 
monuments of scholarly inquiry. Charles G. 
Haines began his long and productive career with 
an extensive and pathbreaking study of the ori
gins of judicial review, 139 as did his contempo
rary and fellow-political scientist. Edward S. 
Corwin. 140 Morris Cohen, the great legal philos
opher, wrote on "judicial legislation" while 
Charles Warren, the eminent legalhistorian, de
fended what he called " the progressiveness of 
the United States Supreme Court" in an essay 
whose thesis has returned to vogue among cur
rent constitutional historians. 141 James Allen 
Smith brought out his sparkling Spirit of Ameri
can Government in 1907 , which together with the 
work of Vernon Louis Parrington and Charles 
A. Beard created the Progressive school of his
torical interpretation. 142 Gustavus Myers pro
duced what remains today the only useful history 
of the United States Supreme Court written 
from the socialist perspective , which needless to 
say, was not enthusiastic about judicial power. 143 
Roscoe Pound of the Harvard Law School and 
others worked out the premises of sociological 
jurisprudence, condemning legal formalism as 
what Pound called "mechanical jurispru
dence." 144 

Scholarly debate was accompanied by a 
variety of political efforts to rein in the federal 
courts or to make them more responsive to popu
lar will. The critics of the 1890s had by and large 
limited themselves to calling upon the judges to 
exercise judicial self-restraint. The Lochner case 

persuaded critics that pleas for self-restraint were 
futile, and they turned to more radical remedies . 
Most controversial , from the viewpoint of the 
conservative bar, were the novel ideas of recall 
ing judicial decisions or judges themselves. Pro
gressives had for a decade been advocating recall 
of elected officials, and had succeeded in 
numerous western states in amend ing state con
stitutions to permit recall, initiative and re
ferenda. In Pacific States Telephone and Tele
graph Co. v. Oregon (1912) , 145 the United States 
Supreme Court had declined to hold the initiative 
unconstitutional, thereby implicitly accepting all 
three innovations in principle . Some Progres
sives took this to mean that the idea of recalling 
other decisions or the judges who handed down 
those decisions might find a similar hospitable 
reception . In 1911 , Senator Robert Owen of 
Oklahoma introduced a bill in Congress (not a 
resolution for a constitutional amendment) that 
provided for recall of federal judges and election 
of all lower federal court judges. 146 Lawyers 
reacted with outrage to such proposals . President 
William Howard Taft spoke for them in his veto 
message of the Arizona Enabling Bill in 1911 . In 
a righteously anti-democratic polemic, Taft con
demned "the possible tyranny of a popular ma
jority" because the proposed constitution of the 
new state permitted recall of judges. "The right
eous and just course for a judge to pursue is ordi 
narily fixed by st~tute or clear principles of law, 
and the cases in which his judgment may be af
fected by his political , economic , or social views 
are infrequent ," the President ingenuously 
stated. "Individual instances of a hidebound and 
retrograde conservatism on the part of courts in 
decisions which turn on the individual economic 
or sociological views of the judges may be 
pointed out ; but they are not many. .. . " (Taft had 
in mind the New York Ives decision, to be dis
cussed shortly.) 147 The nascent state expunged 
the offending clause, was admitted in 1912. and 
promptly reinstated it in its constitution . 

Other measures for judicial reform met an 
equally chilly reception. These included sugges
tion for repassage of legislation "vetoed" by the 
Supreme Court, with the requirement that it be 
by a two-thirds congressional majority, as is the 
case with an override of a presidential veto. Crit
ics resurrected the old ideas of electing federal 
judges and abolishing lifetime tenure , substitut
ing for it a term of years (usually seven), as well 
as the proposal, by then almost a century old , of 
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requiring a super-majority - a unanimous court 
or two-thirds of the justices - for any decision 
holding a federal or a state statute unconstitu
tional. 148 The Socialist Party, a principal victim 
of judicial abuse, demanded an elective bench 
and the abolition of judicial review. J4~ Amend
ments proposed in 1910 would have not only 
abolished judicial review but would have va
cated the office of federal judges who held a stat
ute unconstitutional. 150 Theodore Roosevelt en
dorsed some of these proposals in speeches re
printed in The Outlook during his Progressive 
Party (8ull- Moose) campaign of 1912. 1,, 1 For the 
second time in little over a decade, criticism of 
courts ' power was again found in the platform of 
a national party. 

One reform proposal, however, was not so ill
fated, chiefly because it had the support of con
servative lawyers. The New York Court of Ap
peals once again shocked the nation with its 1911 
decision in Ives v. South Buffalo Railway Co. , 152 

holding the state's workmen's compensation act 
unconstitutional on substantive due process 
grounds . Even conservatives like Taft were ap
palled at this "hidebound and retrograde" deci
sion; court critics naturally were livid. All con
ceded that some review of the decision by the 
United St~tes Supreme Court would have been 
desirable, but review under section 25 of the 
Judiciary Act was precluded because the state 
court decision was in favor of, not adverse to, a 
right claimed under the federal Constitution . 
Consequently, in the Judiciary Act of 1914,153 
Congress provided for just that sort of appeal. 
There were several ironies in this measure, not 
least of which was that the remedy for an abuse of 
judicial power at the state level was an expansion 
of judicial power at the federal level. Judicial 
power was similarly enhanced by the Judiciary 
Act of 1925 , which diverted much business out of 
the United States Supreme Court to the federal 
Circuit Courts of Appeal and which abolished 
appeal as of right on all constitutional issues, 
substituting in its stead the discretionary writ of 
certiorari as the principal procedural vehicle by 
which cases came up to the High Court . 154 Dur
ing the same period, Congress also created two 
new federal courts, the Court of Customs Ap
peals (1909) and the short-lived Commerce 
Court (1910-1913). While the establishment of 
these new tribunals probably implies nothing 
about judicial power as su.ch, it does suggest that 
Congress was not palsied by criticisms of the 

federal courts . 
The Supreme Court itself contributed to this 

generation of judicial reform by promulgation of 
the Federal Rules of Criminal Procedure in 1934 
and the Federal Rules of Civil Procedure in 
1937, actions that greatly regularized proceed
ings in the federal courts. Finally, as if to demon
strate dramatically a popular reaffirmation of 
faith in the American court system , the United 
States Supreme Court moved into its palatial new 
quarters in 1935. 

Judicial critics also diverted the substantive 
course of law by constitutional amendment and 
legislation. For the third time in our history, a 
decision of the United State Supreme Court (Pol
lock) was reversed by formal process when the 
Sixteenth Amendment was ratified in 1913 . The 
Nineteenth Amendment, ratified in 1920, was 
not intended to nullify a Supreme Court deci 
sion, but it had that practical effect, making a 
dead letter of Minor v. Happersett (1875), which 
had held that nothing in the Fourteenth Amend
ment conferred the right to vote on women . 155 In 
the Clayton Act , 156 Congress tried to reverse the 
abusive effects of the Court's labor decisions by 
declaring that the antitrust laws could not be used 
to prohibit labor organizations because labor is 
"not a commodity or article of commerce." It 
also attempted to outlaw the labor injunction. 
This effort would shortly be frustrated by the 
Court, however. 

After World War J, the United States Supreme 
Court again provoked its critics by a series of 
harshly anti -labor decisions . Most prominent in 
the public mind were the two child-labor cases, 
Hammer v. Dagenhart (19J8) and Bailey v. 
Drexel Furniture (1922)1 57 which respectively 
invalidated federal statutes regulating child labor 
under the commerce and tax powers . Rightly 
concluding that state regulation would be inef
fec tual, court critics sought a constitutional 
amendment empowering Congress to regulate 
child labor. This proposed Twentieth Amend
meRt came so close to success that in the 1920s a 
majority of the American people believed , er
roneously, that it actually had been ratified. Ig
noring the clear legislative command of the 
Clayton Act , the Court in several decisions be
tween 1917 and 1921 largely re-instated the labor 
injunction J58 In Truax v. Corrigan (1921) , the 
Court held unconstitutional a state statute pro
hibiting st<.lte court labor injunctions . 159 In the 
decade's most reactionary decision, Adkins v. 



80 YEARBOOK 1984 

Children's Hospital (1923),160 the Taft Court 
voided a District of Columbia law establishing a 
minimum wage law for women, not only reviv
ing the monstrous Lochner decision but appar
ently extending its liberty-of-contract principles 
to women , a class of laborers implicitly ex
empted by Lochner from its ban on regulation. 
And in Wolff Packing Co. v. Court of Industrial 
Relations (1923) , the Court invalidated a state 
commission that had power to settle wage dis
putes and prescribe minimum wages in certain 
industries. 161 Wolff not only was anti-labor in its 
result , but also narrowed the old Munn 
categories of "business affected with a public in
terest" drastically, thus gratuitously restricting 
state regulatory power generally. 

Progressives struggled ineffectively against this 
trend of decisions . In Congress, they proposed 
bills and resolutions that would: permit Congress 
to "overrule" the Court; deny lower federal courts 
power to hold statutes unconstitutional; 162 Charles 
G. Haines proposed the variant of requiring a 
two-third vote for Congressional override if the 
judicial decision invalidated state powers, but 
only a majority vote if federal powers were in
volved; 163 permit recall of judges or require their 
election and limit them to lO-year terms; 164 re
quire either unanimity or a minimum of seven jus
tices for decisions holding statutes unconstitu
tional; and abolish the power of judicial review 
altogether. As always, these attracted no support . 
Recognizing the hopelessness of promoting such 
reform without broad popular support, Wiscon
sin's Progressive Senator, Robert LaFollette, tried 
to forge an alliance between organized labor and 
middle-class reform groups for the 1924 presiden
tial campaign . For the third time in a generation, 
judicial power became a campaign issue, with the 
Progressive Party demanding an elective bench, 
legislative override of the judicial veto and "aboli
tion of the tyranny and usurpation of the courts," 
including the labor injunction . 16.5 The Republican 
and Democratic parties seemed more intent on de
feating the Progressive insurgency than compet
ing with each other. The Progressives were buried 
by their own divisions and Coolidge prosperity, 
and their judicial reform demands died along with 
them . 

y. 

While the American people seemingly settled 
into the complacency induced by Coolidge pros-

perity, anti-judicial animus lingered . The sharp 
Senate struggles in 1930 over the nominations of 
Judge John J. Parker and former Justice Charles 
Evans Hughes to the High Court indicated that 
political controversy over the Court was rest
lessly dormant, not defunct. This hostility was 
reawakened whenever the Court obstructed state 
and federal efforts to cope with the deepening 
Depression after 1929, as, for example, in the 
public outcry over the result of New York Ice Co . 
v. Liebmann (1932), which invalidated a state 
statute regulating the licensing of ice suppli
ers. 166 The Court's early acquiescence in state 
economic regulatory efforts, as displayed in the 
Minnesota mortgage moratorium case and the 
New York milk case, assuaged public fears . 167 
But the old, discredited mechanistic jurispru
dence that Dean Pound had derided a generation 
earlier still survived, and would be flaunted in 
Justice Owen Roberts ' majority optnlOn tn 
United States v. Butler (1936): 

the judicial branch of the Government has only 
one duty - to lay the article of the Constitution 
which is invoked beside the statute which is chal
lenged and to decide whether the latter squares 
with the former . . . . This court neither approves 
nor condemns any legislative policy. 168 

Even more dismaying to the progressive outlook 
was Justice George Sutherland's resurrection of 
Chief Justice Taney 's long-discredited notion 
that the meaning of the Constitution is unchang
ing. In his Minnesota moratorium dissent, 
Sutherland approvingly quoted from Thomas M. 
Cooley's treatise on Constitutional Limitations: 
"The meaning of the Constitution is fixed when 
it is adopted, and it is not different at any sub
sequent time when a court has occasion to pass 
upon it. 169 

These related jurisprudential ghosts tri
umphed, first on the day journalists called 
"Black Monday" -when the Court struck down 
the NIRA in the Schechter Case 170_and then in 
a series of cases rising to a crescendo of judicial 
obscurantism throughout the October term of 
1935: Colgate v. Harvey, United States v. Butler 
(the case voiding the Agricultural Adjustment 
Act), Carter v. Carter Coal Co., and Morehead 
v. Tipaldo. 171 The last two were especially alarm
ing, for different reasons. In Carter, the five
member majority of the Court that voided the 
Guffey Coal Act in effect told Congress that 
Congress did not mean what it said in the separa
bility clause of the invalidated statute, and in the 
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name of states' rights struck down legislation that 
seven of the major coal-producing states sup
ported by amicus briefs. Morehead struck down 
a model New York women's minimum-wage sta
tute on liberty-of-contract grounds by exhuming 
Lochner and Adkins, provoking President Frank
lin Delano Roosevelt's judgement that the Court 
was creating a no-man's land that neither state 
nor federal regulatory authority could reach . 172 

Justice Harlan Fiske Stone rightly evaluated the 
Court's October 1935 term as "in many ways one 
of the most disastrous in its history." 173 

Stone was not alone in his saturnine view. In 
the previous two years, a succession of telling 
critiques of the Court appeared in print. Among 
the most influential were the books, articles and 
newspaper series by Edward S . Corwin, the 
Princeton political scientist who had by then es
tablished his reputation as the nation's pre
eminent constitutional scholar. He published in 
quick succession The Twilight of the Supreme 
Court (1934), The Commerce Power versus 
States Rights (1936), and as a sort of post mortem , 
Court Over Constitution (1938) , as well as nu
merous articles , warning the Court , in his colorful 
language, not to attempt "putting the future in 
cold storage" in the name of a specious "super-

If neither the Court nor the federal government in gen
eral proved initially sympathetic to state attempts to regu
late child labor, the press was more than ready to ignore 
the constitutional questions at hand in its criticisms. 
Editorials and satirical cartoons like the three shown here 
vehemently condemned child labor and the Court's re
fusal to check its abuses. 
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constitution." 174 

From early 1934 on , FOR and his associates, 
particularly United States Attorney-General 
Homer Cummings, toyed with methods of cir
cumventing the Court's obstruction. 175 These 
schemes fell into one of four categories, and 
were to be accomplished by either of two 
methods: constitutional amendment or ordinary 
legislation. In the first category - the more con
servative - were proposals for a constitutional 
amendment that would reverse a particular deci
sion or some line of decisions. Because so many 
Jfthe Court's anti-New Oeal decisions turned on 
a restrictive reading of the federal commerce 
power that went back to United States v. E. C. 
Knight (1895), the most common amendment 
proposals sought to broaden Congress' power to 
regulate interstate commerce . In the near
universal revulsion to the decision in Morehead 
v. Tipaldo, even former President Herbert 
Hoover and the Republican Party endorsed an 
amendment that would empower states to 
achieve certain regulatory objectives. 

The second 'category comprised miscellane
ous ideas to restrict the appellate review powers 
of the United States Supreme Court. On several 
occasions, FOR displayed enthusiasm for a 
mechanism that would permit Congress to re
enact legislation held unconstitutional by the 
Court. One such idea called for amending the 
Constitution to enable Congress to require an ad
visory opinion from the Court before it enacted a 
law; others simply permitted Congress to act 
after the court had actually invalidated a statute . 
All such proposals required an intervening bien
nial election, a provision that would create an 
indirect popular referendum on the Court's deci
sion. Then , if Congress re-enacted the statute, its 
constitutionality was to be deemed beyond ques
tion. Other limitation schemes permitted an im
mediate appeal to the United States Supreme 
Court from lower-court decisions holding a fed
eral statute unconstitutional; required some nu
merical super-majority - from 7-2 to unanimity 
- to invalidate a statute; denied the power of 
judicial review altogether; or restricted some 
segment of the court's appellate power, as had 
been done in the McCardle case. 

The principal problem with the first two cate
gories was that most of them could be accom
plished only by constitutional amendment, a 
route that posed daunting tactical obstacles. 
Roosevelt himself ticked them off concisely: the 

amendment process was lengthy, it could easily 
be blocked by lavish spending in thirteen state 
capitals, and even if successful it left the Su
preme Court in a position to block or at least 
hinder programs the amendment supposedly 
sanctioned. Besides , Roosevelt firmly believed, 
the problem lay not with the Court as an institu
tion, but with the majority of men who com
prised it. A few convenient deaths or resignations 
would have obviated the problem, but good 
health and stubbornness thwarted FOR's pros
pects for making congenial appointments. 

Thus the President and others turned to the 
third category of reform proposals, court-pack
ing. For some twenty years, various proposals 
for judicial reform included the idea of encour
aging retirement at age seventy, of increasing the 
number of lower federal-court judges , and of 
expanding the number of justices on the High 
Court. By a delicious irony, none other than 
James C. McReynolds himself, as President 
Woodrow Wilson 's Attorney General, had in 
1913 proposed a statute requiring the pr~sident to 
appoint a co-adjutor judge for any federal judge 
who reached the retirement of 70 and did not 
resign, the junior jurist to "have precedence over 
the older one ." Eventually FOR and Cummings 
combined this idea with several other judicial-re
form proposals to come up with the 1937 Court
packing idea . 

But there was also a fourth possibility that 
Roosevelt toyed with from time to time: simply 
disregarding the mandate of the High Court. 
While he awaited the opinion and results of the 
Gold Clause Cases of 1935, he and Cummings 
prepared several contingency plans in case the 
decisions were adverse to the government, in
cluding a fireside chat in which Roosevelt would 
promise to take unspecified actions to thwart 
financial catastrophe brought on by the Court. A 
year later, as part of his congressional-override 
thinking , Roosevelt contemplated taking a Su
preme Court decision holding a federal statute 
unconstitutional to Congress and requesting in
structions whether he should obey the mandate 
of Congress or t he Court. 176 

In the end, FOR settled on the Court-packing 
proposal. The story is well known; its failure. 
however, has much to say about the ancestors of 
the "imperial judiciary" school of criticism . 
What stands out most, from the perspective of 
nearly half a century, is the solid public support 
for the United States Supreme Court as an institu-
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The Court's constitutional rejection of much of FOR's 
New Deal legislation prompted the President to ask Con
gress for the power to appoint up to six new justices -
presumably men more sympathetic to his legislative 
package. 

tion . Most Americans believed in 1937 that the 
President's proposal was unconstitutional. It was 
not, but the popular error signified profound rev
erence for the Court, as much as it did ignorance 
of technical constitutional procedures . When 
proposals were being kicked about in 1935 to 
limit judi.cial review, a Gallup poll revealed that 
Americans opposed such a limitation, 3 I % for, 
53 % against, 16% undecided. 177 Roosevelt him
self shared this popular reverence , attributing the . 
Court's massive failings not to the institution it
self, nor to the enormous growth of judicial 
power over a century-and-a-half, but the per
sonal failings of four or five men who by histori
cal accident happened to occupy the bench in a 
time of crisis. He viewed himself, as he was 
prepared to say in the Gold Clause Cases fireside 
chat, in the same position as Lincoln was in 1861, 
saddled with a judicial decision that could do 
vast harm and that was opposed by a great ma
jority of the American people. Like Lincoln, 
FDR saw himself confronted with an obstruc
tionist bench that was prepared to block vital 
executive action because the judges held to a 
creed no longer confirmed by the electoral proc
ess.178 Even after the successive shocks of Black 
Monday and the October 1935 Term, Roosevelt 
spurned mechanical solutions and radical pro
posals . In his 1937 annual message to Congress, 
he declared that "there is little fault to be found in 
the Constitution of the United States as it stands 
today," and that therefore constitutional amend-

ments were unnecesSary. "The vital need is not 
an alteration of our fundamental law, but an in
creasingly enlightened view with reference to 
it. " His criteria for enlightenment were a judicial 
acceptance of democracy as expressed through 
the electoral process , a due respect for Congress 
and the executive as coordinate branches of gov
ernment, a commitment to "social justice ," and 
a Hamiltonian-nationalist recognition of the 
need for the effective deployment of national 
power to cope with national ills. 179 

Whatever the Court 's excesses in 1935-37, no 
matter how out-of-touch and unpopular the 
dogmas of the "Four Horsemen, " the United 
States Supreme Court was enveloped by an aura 
that exempted it, in the popular mind , from the 
political processes that controlled the other 
branches. In this way, the century-old views of 
Chief Justices Gibson and Taney had sunk deep 
roots into American national consciou.sness. 

The supposed " switch in time" deflected 
further criticism by liberals for over a decade, 
but the political miasma of McCarthyism kept 
the United States Supreme Court at the center of 
controversy in the late 1950s. Powerfully abet
ting the Second Red Scare was reaction to the 
United States Supreme Court's first desegrega
tion decision , Brown v. Board of Education 
(\954).180 Brown provoked a flood of criticism 
aimed at the Court. The second Brown decision, 
demanding "good faith implementation of the 
governing constitutional principles" "with all 
deliberate speed," 181 seemed to serve as a 
catalyst that coalesced resistance. The clarion of 
this resistance was the "Southern Manifesto" 
signed by ninety-six congressmen and Senators 
- virtually the entire southern congressional 
delegation . The Manifesto denounced the de
segregation decisions as "a clear abuse of judi
cial power," a culmination of legislation by 
judges and a usurpation of the reserved rights of 
the states. The southern congressmen pledged to 
secure a reversal of the decision by "all lawful 
means ." 182 Former United States Supreme 
Court Justice James F. Byrnes demanded that 
"The Supreme Court must be curbed," but spe
cified no actual measures to do SO.183 

While southern resistance was organizing it
self, the Court began to antagonize a much 
broader segment of the American public with 
decisions that, its critics charged, imperiled 
national security. In Pennsylvania v. Nelson 
(1956),184 the court invalidated most state anti-
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subversive legislation (anti-sedition, criminal 
anarchy, and criminal syndicalist statutes) on the 
grounds that the field was pre-empted by the fed
eral governmeni through enactment of the Smith 
Act of 1940 and subsequent anti-subversive legis
lation. Then in Cole v. Young (1956),IB5 the 
Court reinstated a federal employee fired under 
provisions of the Internal Security Act of 1950 
(sometimes known as the McCarran Act), on the 
grounds that only persons in "sensitive" posi
tions , not all federal employees indiscriminately, 
fell within the Act's definition of "national secu
rity." In the next year, the Court distressed law
and-order forces as well by its decision in Jencks 
v. United Slates (1957),IB6 which required that 
defendants in criminal prosecutions be allowed 
to inspect documents in possession of the Justice 
Department that might contradict government 
witnesses' testimony at trial. If the Department 
believed that such disclosure might threaten na
tional security, the only option offered to it by 
Jencks was dismissal of the prosecution. Justice 
Tom Clark, in a lone and intemperate dissent, 
urged Congress to reverse the Court 's ruling. 

Then just two weeks later, on a day that dis
tressed critics promptly called "Red Monday" 
(17 June 1957), the Court handed down a trio of 
decisions that undercut anti-subversive witch
hunts. Yates v. United Slales reversed the convic
tions of fourteen Communist Party members, 
and suggested to hopeful liberals that the Court 
might soon either find the Smith Act unconstitu
tional or might repudiate the retrogressive rule of 
Dennis v. United States (1951), which had pro
duced convictions of the Party's leadership.IB7 
Cold Warriors found Justice John M. Harlan's 
distinction between advocacy to action and ad
vocacy of ideas metaphysical. Walkins v. United 
Stales IBB dealt even more rudely with investiga
tions by the House Un-American Activities 
Committee, holding that a witness could claim 
First Amendment privilege in refusing to answer 
questions before the Committee, that the Com
mittee's definition of the subject matter of its in
vestigation was excessively vague, and that Con
gress could not expose for exposure's sake. Chief 
Justice Warl Warren curtly reminded Congress 
that it is not a law-enforcement agency. Again, 
liberals saw an augury suggesting that the Court 
might soon hold HUAC itself unconstitutional. 
Finally, in Sweezy v. New Hampshire IB9 the 
Court reined in the Granite State's witch-hunting 
Attorney-General, Louis Wyman, by expanding 

the bounds of academic freedom at a state uni
versity under the First Amendment. 

A coalition of outraged segregationists, Cold 
War hawks , and Republican conservatives 
promptly moved to curb the Court in a rhetori
cally violent struggle of the sort that had not been 
seen in the halls of Congress since 1831. They 
produced a broad range of proposals, from mod
est clarifications of statutory intent designed to 
provide guidelines for judicial construction, to 
lunatic-fringe ideas that would instruct state 
courts and lower federal courts to disregard rul 
ings of the United States Supreme Court. 190 

Amid barrages of vehement rhetoric about judi
cial "despotism," "tyranny," " usurpation, " 
"encroachment," "domination," and "oligar
chy," Congress and some critics outside Con
gress put forward innumerable proposals to in 
hibit the Court or reverse its rulings. 

Anti-Court feelings surged again in 1962 in the 
wake of the Supreme Court's reapportionment 
and school prayer rulings. Criticism was just as 
noisy, and arguably as irrational as five years ear
lier; witness an observation of Representative 
George W. Andrews, Alabama Democrat: "They 
have put the Negroes in schools; now they have 
driven God out." 191 But unlike the earlier 
period, this time resentment produced two pro
posed constitutional amendments that gained a 
surprisingly wide range of public support, 
though one was never sent out for ratification, 
and the other waned away in the ratification 
process. The better known was Illinois Senator 
Everett Dirksen's amendment that would permit 
states to use factors other than population for ap
portioning one house of the legislature . The 
other, offered by Representative Frank Becker of 
New York, would have permitted school prayer. 
It failed adoption by Congress, but its popularity 
has not entirely disappeared. Yet, for all the 
rhetorical violence, and all the propaganda inun
dating the Court from the American Right, noth
ing but the ambiguous Jencks Act emerged. 
Though offered in a spirit of hostility to the 
Court's decision in Jencks v. Uniled Slales 
(1957), the legislature tightened procedures for 
gaining access to information in government files, 
and it had the effect of affirming the unpopular 
ruling of the Court. Other measures were offered 
aimed at limiting the Court's power- frequently 
by members with little influence in Congress
but they were largely ineffectual fulminations. 
Commentators attribute the reformers' failure to 
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curb the Court to another "switch in time," nota
bly several 1959 decisions of the Supreme Court 
that backed off from the Watkins- Yates-Sweezy 
salient. Herman Pritchett 's conclusion, however, 
is probably closer to the truth : "Basically, the 
Court was protected by the respect which is so 
widely felt for the judicial institution in the United 
States." 192 

Some Concluding Thoughts 

Like their ideological predecessors, today's 
critics of the "imperial judiciary" are starkJy re
sult oriented . Their complaint is not with the 
power of courts per se, but with the uses to which 
that power has been put. They are troubled by jud
icial actions that have precluded prayer in the pub
lic schools, that have limited the power of the 
states to control abortions, that have inhibited the 
infliction of the death penalty, that have forced 
reapportionment of state legislatures, that have 
created and then confused a law of pornography, 
and that have tightened the protections that the 
Fourth through Sixth and Eighth Amendments 
provide for those caught in the coils of the crimi
nal process. 
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This result-orientation weakens the" imperial 
judiciary" critique in vital ways . Its naked oppor
tunism promises that criticism will be muted once 
results begin to shift around more to the critics' 
liking. The orientation also forces an undesirable 
emphasis on doctrines of the United States Su
preme Court, which frequently results in a blurred 
shifting from that Court to courts in general. State 
courts and lower federal courts have participated 
significantly in the expansion of judicial power, 
and it is misleading to attribute such growth to 
decisions of the Supreme Court alone. Most im
portantly, concentration on results deprives the 
"imperial judiciary" attack of a jurisprudential 
basis respectable enough to give it permanence 
and persuasive force. Ironically, the "imperial 
judiciary" criticism falls into precisely the error 
that it accuses activist courts of: its conclusions 
appear to be based solely on individual prefer
ences about substantive policy. Such a critique can 
only be as ephemeral as the policies it criticizes , 
whereas the substantive criticism of judicial 
power or its exercise could potentially make a 
permanent and valuable contribution to the place 
of the courts in American life . 
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The Warren Court of 1953 was, to many pro-segregationists, an "imperial judiciary." Seated, left to right are: 
Associate justices Felix Frankfurter and Hugo Black; Chief justice Warren Burger; and Associate justices Stanley 
Reed and William O. Douglas. Standing, left to right, are: Associate justices Tom C. Clark, Robert jackson, Harold 
Burton and Sherman Minton. 
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Footnotes 

I The phrase itself is obviously adapted from Arthur 
Schlesinger, Jr., The Imperial Presidency (Boston, 
(973) . A generation earlier, Schlesinger had ant icipated 
himself, writing in The Age of Jackson (Boston, 1945), 
p. 486, of Chief Justice Roger B. Taney's "judicial im
perialism." Conservatives smarting under Schlesing
er 's centrist-liberal critique of executive power have at
tempted to turn their tormentor's sword back on him, 
first condemning congressional efforts to restrict presi
dential war-making (the "imperial Congress"), and 
now by attacking an " imperial judiciary." But the idea 
is much older than that : as part of his 1892 campaign for 
the presidency, the Populist James B. Weaver criticized 
what he termed the " Imperial Supreme Court": Weaver, 
A Cailto Action (De' Moines, 1892), p. 133. 

2127 Congo Rec . S1281-1284 at p. 1283 (dailyed.,15 
Feb. 981). The quoted phrase appears in a speech where 
Senator Helms introduced a resol ution proposing a con
stitutional amendment that wou ld have withdrawn 
jurisdiction from federal courts over cases challenging 
prayers in public schools . Helms relied on the "Excep
tions and Regulations" clause of Art. Ill , sec. 2. 

3Raoul Berger, Government by Judiciary: The 
Transformation of the Fourteenth Amendment (Cam
bridge , Mass ., (977). 

41n addi tion to the four cases discussed infra , the fol
lowing have been noted in William W. Cross key, Poli
tics and the Constitution in the History of the United 
States (Chicago, 1953), I, pp. 942-975 : 

I) the Josiah Phillips outlawry. Virginia, 1778 (un
reported); 

2) Holmes v. Walton, New Jersey, 1780 (unre
ported); 

3) Commollwealth V. Caton, Supreme Court of Ap
peals of Virginia, 1782 (summarized , not re
ported, in 4 Call 5 [Va . 1782]); 

4) the Symsbury Patent case, Connecticut, 1785 (not 
reported); 

5) a phantom Massachusetts case sometime in the 
I 780s , existing only as an isolated reference in a 
letter to Thomas Jefferson; it has never been 
found . However, William Nelson suggests that it 
might have been Goddard v. Goddard, a 1789 
case decided by the Supreme Judicial Court: 
"Changing Conceptions of Judicial Review: The 
Evolution of Constitutional Theory in the States, 
1790-1860," 120 U. Pa. L. Rev. 1166-1185 
(1972) at p. 1167 . 

5The Rutgers case is unreported, but is extensively 
discussed in Julius Goebel, ed. The Law Practice of 
Alexander Hamilton (New York , 1964-(981) , I, pp. 
282-543. 

6 New York Constitution of 1777, Art. 35, in Francis 
N. Thorpe, comp., Th e Federal and State Constitutions 
(Washington, (909), V, pp. 2635-2636. 

7 The opinion is reprinted in Goebel, Law Practice of 
Alexander HamiltOIl . I, pp. 393-419; quotation at p. 
415 . Quoad hoc "as to this particular matter." 

sQuoted in Goebel, Law Practice of Alexander 
Hamilton. I, p. 313. 

9Quoted in Goebel, Law Practice of Alexander 
Hamilton. I, p. 312. 

10They discussed in Cross key, Politics and the Con
stitution , II, pp. 968-97 1. 

11 James M. Varnum, The Case, Trevell against 
Weeden . . . 1786 (Providence, Rhode Island, 1787) . 

12 Rhode Island Acts and Resolves ... . 1786, quoted 
in Crosskey, Politics and the Constitution. II, p. 967 . 

13 1 Martin42(N.C. , (787) . 
141 am grateful to W. Thomas Boyd, Esq. of the 

North Carolina bar for permitting me to make use here 
of his unpublished paper, "Against Legislative Tyranny: 
James Iredell's Role in the Development of Judicial 
Authority in North Carolina, 1773-1788." 

IS Spaight to Iredell , 12 Aug . 1787, quoted in Griffith 
J. McRee, Life and Correspondence of James Iredell 
(NewYork,1857),I1,pp.168-170. . 

16 Max Farrand, ed . , The Records of the Federal 
Convention of 1787 (New Haven, 1911) , II , p. 299; 
James Monroe to James Madison, 22 Nov. 1788, in 
Stanislaus M. Hamilton, ed., The Writings of James 
Monroe (New York, 1898-1903), I, p. 196. 

17These are discussed in Charles G. Haines, The 
American Doctrine of Judicial Supremacy, 2nd ed. 
(Berkeley, (932), pp. 254-261. 

18 This phase of criticism of federal court power is 
surveyed in Charles Warren , "Legislative and Judicial 
Attacks on the Supreme Court of the United States-A 
History of the Twenty-Fifth Section of the Judiciary 
Act," 47 Am. L. Rev. 1-34161 - 189(1913) 

19 2 Dall. (2 U.S.)419(1793). 
20 This bizarre measure, a prospective and contingent 

act of legislative trial and judgment, is reprinted in 
Herman V. Ames, ed., State Documents on Federal 
Relations: The States and the United States (Philadel
phia, (906) , p. 10. 

213 Dall . (3 U.S .) 199(1796) . 
22 Van Horne's Lessee v. Dorrance. 2 Dall (2 U. S.) 

304 (1795). 
23 3 Dall . (3 US.) 386 (1798). 
24 United States v. Peters. 5 Cranch (9 U. S.) I 15 

( 1809). 
25The resolution is reprinted in Ames, State Doc

uments on Federal Relations, pp. 46-48 . 
26 Jonathan Elliott, comp. , Debates in the Several 

State Conventions on the Adoption of the Federal Con
stitution (Phi ladelphia, 1901), II , p. 409; I, p. 331. An 
incomplete but nonetheless useful overview is in 
Maurice S. Culp, "A Survey of the Proposals to Limit 
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The Supreme Court: A Co-Equal Branch 
of Government 

by David O'Brien 

The Supreme Court has proven during its 
nearly 200 years of existence to be neither " the 
least dangerous" I branch nor quiescient under 
" the chains of the Constitution." 2 The Supreme 
Court inevitably looms large in the national polit
ical process, as Tocqueville foresaw, both be
cause "[ w ]ithout [the Court] the Constitution 
would be dead letter " and because " [s]carcely 
any political question arises in the United States 
that is not resolved, sooner or later, into ajudicial 
question ."3 Judicial authority, in other words, is 
not simply the result of landmark decisions
decisions like Marbury v. Madison 4 for exam 
ple, or more recently Youngstown Sheet & Tube 
Co. v. SQlrye r; 5 Brown v. Board of Education, 6 

Mapp v. Ohio, 7 Baker v. Carr; 8 Roe v. Wade, 1I 

United States v. Nixon, 10 Regents of the Univer
sity of California v. Bakke, II and INS v. 
Chadha. 12 No less significant have been socio
economic, legal and political changes finding 
more or less direct expression in the changing 
nature of litigation coming before the Court, the 
jurisdictional rules governing access to the 
Court , and the doctrines and interpretations ad
vanced by the members of the Court. 

Just as the contemporary pres idency is vastly 
different from the presidency in the 19th century, 
so too the Supreme Court today is quite a differ
ent institution from what it was during the found
ingdecade, the late 19th century, or even the early 
20th century. "The great tides and currents 
which engulf the rest of men," in Justice Benja
min Cardozo's memorable words, " do not turn 
aside in their course, and pass judges by." 13 The 
socio-economic and political trends that contrib-

uted to the increasing and changing nature ofjud
icial business in lower federal and state courts, 
have likewise had an impact on the role and busi
ness of the Supreme Court. The modern Su
preme Court is not, as it once was ,. primarily 
concerned with resolving disputes per se; but in
stead with providing uniformity, stability and 
predictability to the law - primarily through 
constitutional and statutory construction. 

In historical perspective, as Felix Frankfurter 
and James Landis noted in 1927,14 the Court has 
gradually become a tribunal of constitutional and 
statutory law. During roughly the first decade of 
the Court 's history, over 40 percent of its busi
ness consisted of admiralty and prize cases. Ap
proximately SO percent of the docketed cases 
raised questions of law - largely diversity ac 
tions and matters of common law - with the re
maining ten percent matters such as equity, and 
including one probate case. 15 The business of the 
Supreme Court was not immune from socio
economic changes stimulated by the Civil War, 
Reconstruction, and the industrial revolution . In 
the 1882 Term , for instance, while the number of 
admiralty suits dropped to less than four percent, 
almost 40 percent of the decisions handed down 
continued to deal with either disputes at common 
law or questions of jurisdiction, practice and 
procedure. Over 43 percent of the Court's busi
ness, however, resolved issues of statutory in 
terpretation; less than four percent matters of 
constitutional law. 16 The decline in admiralty 
and common law litigation, and the correspond
ing increase in statutory and constitutional ad
judication during the late 19th century reflected 
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the impact of the industrial revolution and in
creasing congressional legislation and govern 
mental regulation. 17 In the 20th century, with the 
further burgeoning of the Court's docket, the 
trend continues toward a Court that principally 
decides issues of statutory and constitutional law. 
In the 1980 Term, for instance , 47% of the cases 
disposed by full or per curiam opinion involved 
matters of constitutional law, while 38% dealt 

with statutory interpretation. The remaining 15% 
of the cases resolved matters of administrative 
law or taxation , patents and claims. IS Table 1, 
The Clwracter of Business Before the Supreme 
Court of the United States, Selected Terms, 1825-
1980, illustrates the changing nature of the 
Court's business and the evolution in its role 
from that essentially as a tribunal for dispute res
olution to an institution of national importance, 

THE CHARACTER OF BUSiNESS BEFORE THE SUPREME COURT OF THE 
UNITED STATES, SELECTED TERMS, TABLE 1* 

Subject Marter oj October Terms 
OpinionsJor the Court** 1825 1875 1925 1930 1935 1945 1955 1960 1965 1970 1975 1980 

Admiralty . . .... . .. 2 5 8 2 I 3 I 0 0 0 0 0 
Anti-Trust ..... . . . . . . . . . . . 0 0 2 5 3 2 2 0 8 3 3 0 
Bankruptcy .. . . . . . . . . . . , . . 0 13 9 9 7 I 0 5 3 0 0 
Bill of Rights (Civil Liberties; 

except rights of accused) 0 2 3 3 3 9 6 22 15 30 8 22 
Commerce Clause 
I. Constirutionality and 

Construction of Federal 
Legislation , Regulation 
and Administrative 
Action . .. . . ... ... . .. 0 0 31 17 13 28 28 42 13 20 31 50 

2. Constitutionality of State 
Regulation ..... 0 2 2 4 II 4 I 5 8 5 27 7 

Common Law ............ 10 81 I I 5 3 3 0 0 0 0 0 0 
Misc. Statutory Interpretation 4 16 15 14 16 9 16 I 12 8 4 4 
Due Process ........ . .. . . 
I . Economic Interests .,., . . 0 0 20 8 8 3 0 0 0 0 2 
2. Procedure and Rights of 

Accused contained in Bill 
of Rights .. . .. 0 2 3 3 2 5 7 18 18 28 34 21 

Impairment of Contract .. 0 I 4 0 6 I 0 0 I 0 0 0 
Indians ................ 0 0 7 3 0 2 I 0 0 4 0 
International Law, War & 

Peace . . .. . ....... 2 5 6 0 2 12 3 0 0 0 0 
Jurisdiction, Procedure and 

Practice .. 4 30 29 21 27 27 17 II 16 8 4 2 
Land Legislation .... . . . . 0 II 3 0 3 0 0 0 0 I 0 0 
Patents, Copyrights, and 

Trademarks .......... I 8 4 12 5 2 I I I 1 I I 
Slaves ...... . .. , ....... . . 3 0 0 0 0 0 0 0 0 0 0 0 
Other Suits Against the 

Government and Officials .. 0 12 17 I I 2 0 7 5 5 16 10 
Suits by States .. . . . ..... 0 0 8 6 5 0 2 2 5 2 6 0 
Taxation (federal and state) ... 0 5 27 59 40 19 7 8 5 3 4 7 

'This lable incorporates data from and updates the statistics that Felix Frankfurter and James Landis compiled in The Business 
of the Supreme Court (New York: McMillan & Co., 1927) (data for the 1825, J 875 and 1925 Terms) at p. 302, Table I: Felix 
Frankfurter and James Landis, "The Business of the Supreme Court in the October Term 1930," 45 Harvard Law Review 271, at 
295, Table 9 (1931) (for figures for the 1930 Term: and Eugene Gressman, "Much Ado About Certiorari," 52 Georgetown Law 
Jouma/742 , 756-757 (1964) (for the 1935, 1945 and 1955 Terms) 

**The table here, like those offered by Frankfurter and Landis and Gressman, aims only at illustrating trends. The classification 
of cases in this and other tables, particularly where there are a limited number of categories of cases, necessarily invites differences 
of opinion as to the dominant issue in a case. So too the total number of opinions may vary with computations depending on the 
inclusion or exclusion of per curiam opinions. 
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with broad policy-making responsibilities in 
supervising the constitutional and statutory basis 
for expanding governmental power. 

The evolution of the Supreme Court from the 
least dangerous to a co-equal branch in the na
tional politics is directly related to the increasing 
and changing nature of the business brought to its 
docket. The growth in the Court's business is 
portrayed in historical perspective in Diagram I, 
Supreme Court of the United States, October 
Terms, 1800-/981: Docket and Filings. 19 

The gradual increase in the size of the docket 
during the first half of the 19th century was due 
notably to population growth, territorial expan
sion and the incremental development of federal 
regulation and attendent litigation. 20 Litigation 
arising from the triumph of national authority 
after the Civil War, subsequent programs during 

the Reconstruction period, and disputes accom
panying the industrial and commercial expan
sion in the late 19th century, swelled the dockets 
of the Supreme Court and those of lower federal 
courts as well. No less importantly, Congress 
greatly expanded the jurisdiction of all federal 
courts. In particular, jurisdiction was enlarged 
over civil rights 21 and habeas corpus appeals,22 
as well as federal questions coming from state 
courts and all suits over $500 arising under the 
Constitution or federal legislation.23 The work
load of the federal judiciary thus grew dramati
cally. During the 1870s-1880s the Court con
fronted a growing backlog of cases, as shown in 
Diagram 1. Dockets of federal district courts 
likewise rose; from 29,013 in 1873, to 38,045 
seven years later and to 44,194 by 1890. 24 

Congress eventually responded, initially curb-
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ing access to federal courts by raising the juris
dictional amount in diversity cases to $2000. 25 In 
1891 with the passage of the Evarts Act,26 Con
gress provided immediate (if not long lasting) re
lief for the Court with the creation of Circuit 
Courts of Appeals . These new intermediate 
Courts were given final jurisdiction over appeals 
in most cases, with the exception of certain 
classes of civil cases and cases involving capital 
or otherwise infamous crime in which a right of 
direct appeal to the Supreme Court was pre
served . Although declaring Court of Appeals de
cisions final, in some areas-diversity suits and 
suits over admiralty, criminal prosecutions, and 
revenue and patent laws - the act preserved ac
cess to the Supreme Court by providing, instead 
of mandatory rights of appeal, for petitions for 
writs of certiorari . The act thus gave the Court 
for the first time the important power of discre
tionary review. 

In the early 20th century, the Court 's docket 
again began to grow; in part because of further 
population increases, economic changes result
ing in more bankruptcy cases and, later, World 
War I which raised the number of disputes over 
war contracts and suits against the government. 27 
In large measure, however, the congested case
loads were due to expanding congressional legis
lation and regulation. Congress directly contrib
uted to the inflation of the Court's docket by ex
panding the opportunities for the government 
and particular private groups to appeal directly to 
the Court. Direct and mandatory review was ex
tended , for example, to government appeals 
from dismissals of criminal prosecutions28 and to 
individuals and groups challenging decisions 
under antitrust and interstate commerce acts ,29 
and the Federal Employers' Liability Act 
(FELA),30 as well as injunctions issued by 
Three-Judge Courts 31 and federal questions 
reached by state supreme courts. 32 

The Supreme Court once again could not stay 
abreast of its docket. Congress responded ini
tially in a piecemeal fashion, enlarging the 
Court 's discretionary jurisdiction by eliminating 
mandatory rights of appeal in narrow but 
nonetheless important areas , such as under 
FELA.33 Then, due in no small part to the cam
paign waged by Chief Justice Taft for further re
lief,34 Congress passed the Judges' Bill in 
1925. 35 The Judiciary Act of 1925, which ba
sically establ ishes the jurisd iction of the modern 
Supreme Court, alleviated the caseload prob-

lem, for the moment, by largely replacing man
datory rights of appeal with petitions for writs of 
certiorari. The act thereby greatly extended the 
Court's power of discretionary review, enabling 
it to set its own agenda and to decide only cases 
of national importance. As the Court's business 
began to increase yet again in the post-World War 
11 period (as shown in Diagram /), Congress 
eliminated most of the remaining provisions for 
mandatory review, further expanding the Court's 
discretionary jurisdiction. Table 2, Major Legis
lation Affecting the Jurisdiction and Business of 
the Supreme Court of the United States, lists and 
summarizes the principal legislation altering the 
Court's jurisdiction and providing for its en
larged power of discretionary review. 

The business of the Supreme Court, like other 
federal and state courts, continues to grow : from 
a bare 565 cases on the docket in 1920 to over 
1,300 in 1950, over 2,300 in 1960,4,212 in 1970 
and to 5,311 by the beginning of this decade .36 

Unlike other courts, however, the modern Su
preme Court's docket is largely discretionary. 
Prior to 1925, 80% of the docket was on appeal 
and 20% on certiorari . By contrast, today ap
proximately 95% of all filings are on certiorari. 
Much of the increase in the docket since the 
1930s-1940s, however, has been due to the rise in 
in forma pauperis petitions (Ifp's) - a congres
sionally established practice giving every citizen 
the right to file ·without payment of fees upon an 
oath of indigency, which the Court's own rulings 
on the rights of indigents have basically con
stitutionalized Y The filing of Jfp's has increased 
steadily, from 22 in 1930, to over 1,000 in 1960, 
to almost half the Court's present docket-2,354 
in the 1981 Term. Diagram II, Supreme Court of 
the United States: Filings - Paid and Unpaid-
1935-1982 illustrates this trend. 38 The second 
Justice John Marshall Harlan observed that 
"more than nine-tenths of the [Hp] petitions 
[were] so insubstantial that they never should 
have been filed . "39 The largest growing category 
of Ifp's come from "jailhouse lawyers," indigent 
prisoners claiming some constitutional violation 
or deprivation, 40 which apparently do not require 
much of the justices ' time for disposition. 41 

Table 3, Disposition of Petitions for Certiorari 
and Appeals further illustrates the trend toward 
increased filing of certiorari petitions and Ifp's, 
and the small number that are granted and given 
plenary consideration . 42 

Congress thus enabled the Supreme Court to 
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set its own agenda to a considerable degree. In

deed, as Justice Harlan once remarked, the cor

nerstone of the modern Supreme Court is "the 

control it possesses over the amount and charac

ter of its business." 43 As Justice Byron White 

recently indicated, given its mounting caseload, 

the Court seriously only reviews 10 to 20 percent 

of its docket, and gives plenary consideration "to 

only 4 V2 percent of all cases." 44 During the 1981 

Term, for example, the Court disposed of 4,433 

cases from its docket of 5,311 cases, carrying 

878 cases over to the next Term. The cases dis-

posed of included six on original jurisdiction, 

242 on appeal, and 4,089 petitions for writs of 

certiorari, as wells as 96 other petitions for ex

traordinary remedies. The Court granted review 

and disposed of 468 cases, either by opinion or 

summarily (without oral argument or written 

opinion), and another 28 cases were withdrawn 

by consent of the parties. In other words, the 

Court gave plenary consideration to less than 

10% of its docket; hearing oral argument in 184 

and (after consolidation) disposing of 170 by 

signed opinion and another 10 by per curiam 

TABLE 2 
MAJOR LEGISLATION DIRECTLY AFFECTING THE 

JURISDICTION OF AND BUSINESS OF THE 
SUPREME COURT OF THE UNITED STATES* 

ACI 

Judiciary Act of 1789 
(Ch. 20, I Stat. 73) 

Act of March 2, 1793 
(Ch. 22, I Stat. 333) 

Act of February 13, 1801 
(Ch . 4, Sec. 1,2 Stat. 89) 

Act of March 8, 1802 
(Ch. 8, Sec. 1, 2 Stat. 132) 

Act of April 29, 1802 
(Ch. 31 , Sec. 1, 2 Stat. 156) 

Act of March 3 , 1803 
(Ch. 40, Sec . 2, Stat. 44) 

Act of February 24, 1807 
(Ch. 34, 2 Stat. 420) 

Act of March 3, 1837 
(Ch 34, 5 Stat. 177) 

Act of March 2, 1855 
(Ch. 142,10 Stat. 631) 

Act of 1863 (12 Stat. 794) 

Act of April 9, 1866 
(Ch. 31 , Sec. 10, 14 Stat. 27) 

Act of July 23, 1866 
(Ch . 210, Sec. 2, 14 Stat. 209) 

Act of February 5, 1867 
(Ch. 28, Sec. I, 14 Stat. 385) 

Act of April 10, 1869 
(Ch . 22, Sec . 2 , 16 Stat: 44) 

Civil Rights Act of April 20 , 1871 
(Ch. 22, Sec . I, 17 Stat. 13) 

Act of March 3, 1875 
(Ch. 137, 18 Stat. 470) 

Commerllary 
Provided basic appellate jurisdiction; a three tier judiciary 
systc:m staffed by justices and district court judges 

Provided rotation system so as to cut back on circuit riding of 
the justices 

Eliminated circuit riding; made "midnight" appointment to 6 
circuits 

Repealed Act of 1801 

Eliminated judgeships; 6 circuits staffed justices and district 
judges re-established 

Restricted circuit riding duties of the justices 

Added 7th circuit justice 

Divided country into 9 circuits and brought number of jus
tices to 9 (the Court's jurisdiction was also expanded to in
clude Michigan , Arkansas and Oregon in 1825, 1828 and 
1848 , due to the territorial expansion of the country) 

California added as 10th circuit 

Added 10th justice 

Expanded federal courts' jurisdiction over civil rights 

Reorganized country into 9 circuits and reduced the number 
of justices to 7 

Expanded Court's jurisdiction over habeas corpus and 
amended·Sec . 25 of the Judiciary Act of 1789 with regard to 
review of state court decisions 

Created 9 circuits court judgeships; fixed number of justices 
at 9 

Expanded jurisdiction in civil rights without regard to 
amount of dispute 

Expanded federal court Jurisdiction to all suits over $500 
under Constitution or federal legislation; given appellate 
jurisdiction via writ of error or appeal; and granted full fed
eral question jurisdiction from state courts 
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Act of March 3,1887 
(Ch. 373,24 Stat. 552) as corrected by Act of 
February 6, 1889 (Ch. 886, 25 Stat. 433) 

Circuit Court Appeals Act of March 3, 1891 
(Ch. 517,26 Stat. 826) 

Act of 1892 (27 Stat. 252) 

Act of February 9, 1893 
(Ch. 74, Sec. 1,27 Stat. 434) 

Expediting Act of February 11,1903 
(Ch. 544, 32 Stat. 823) 

Act of March 2,1907 
(Ch 2564,34 Stat. 1746) 

Three Judge Court Act of 1910 
(36 Stat. 577) 

Act of March 3 , 1911 
(Ch. 231 , Sec. 128) 

Act of March 13, 1913 
(Ch . 160, 37 Stat. 1013) 

Act of December 23, 1914 
(Ch . 2 , 38 Stat. 790) 

Act of January 28,1915 
(Ch . 22, Sec. 4, 38 Stat. 803) 

Act of September 6, 1916 
(Ch. 448, Sec . 4, 39 Stat. 726) 

Judicary Act of February 13,1925 
(Ch. 229, Sec. 1,43 Stat. 936) 

Act of January 31, 1928 
(Ch. 229, Sec. 1,43 Stat. 936) 

Act of February 28, 1929 
(Ch. 363, Sec . 116,45 Stat. 1346) 

Act of May 22, 1939 
(55 Stat. 752) 

Ad of June 15,1948 
(62 Stat. 869-870) 

(Hobbes) Act of 1950 
(28 U.s. c. 234) 

Voting rights Act of 1965 
(79 Stat. 445) 

District of Columbia Court Reform Act and 
Criminal Procedure Act of 1970 
(88 Stat. 437) 

Act of January 2, 1971 
(84 Stat. 1890) 

Act of December 21, 1974 
(88 Stat. 1709) 

Act of January 2, 1975 
(88 Stat. 1918) 

Act of August 12, 1976 
(90 Stat. 1119) 

Federal Courts Improvement Act of 1982 
(28 U. S. C . Sec. 41) 

Curbed access to federal courts by raising jurisdictional 
amount to $2000 in diversity cases; limited removal venue; 
provided writ of error to Court in all capital cases 

Established 9 circuit courts and broadened Court review in 
criminal cases and provided for some discretionary review 
via writs of certiorari 

Provided for informa pauperus filings 

Established circuit for District of Columbia 

Provided direct appeal under Antitrust and Interstate Com
merce Acts (revised in 1970) 

Granted government right of direct appeal from dismissals of 
criminal prosecutions 

Altered federal injunctive power, due to abuses by single 
judges in enjoining state economic regulations 

Expanded direct review by Court in a number of areas, in
cluding federal questions reached by state supreme courts 

Extended requirement of 3 Judge Court for injunctions 
against state administrative tribunals, with direct appeal to 
Court 

Court jurisdiction over state courts is discretionary when a 
state court upholds federal law or strikes down state law 

Eliminated right to review in bankruptcy and trademark 
cases and cases from Puerto Rico 

Eliminated FELA cases from obligatory review 

Greatly extended the Court's discretionary jurisdiction 

Abolished writ of error and appeals become sole method of 
obligatory appellate review 

Restablished 10th ci rcuit 

Expanded review of decisions by Court of Claims over both 
law and fact 

Judicial Code revised, codified and enacted into law and es
tablished 11th circuit 

Eliminated 3 Judge Court requirement in certain areas 

Provided direct appeal over decisions of 3 Judge Courts in 
areas of voting rights 

In reorganizing the judicial system in the District of Colum
bia, expanded Court's discretionary jurisdiction 

Repealed right of direct government appeal under Act of 1907 

Eliminated direct appeals in Antitrust and ICA cases 

Further cutback on direct appeals from and jurisdiction of 3 
Judge Courts 

Eliminated most other jurisdiction of3 Judge Courts and rights 
of direct appeals, with exception of areas of voting rights and 
reapportionment 

Created by Court of appeals for the Federal Circuit by joining 
appellate division of the Court of Claims with the Court of 
Customs and Patent Appeals 

*Excluded, necessarily, is the vast amount of legislation expanding the administrative state and providing parties with 
opportunities for challenging the formulation , implementation and enforcement of law and policy in federa l courts . 
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opinion, and scheduling four cases for reargu
ment. The bulk of the cases-over3,900-were 
either denied as appeals or dismissed as a matter 
of discretion; the remaining cases were carried 
over to the next term . 45 

The modern Supreme Court plays as a conse
quence an important role in national political 
process . Congress has so expanded the Court's 
discretionary jurisdiction that the justices now 
largely define their own agenda and respond to 
the inexorable necessity of deciding issues of na
tional importance inherent in the cases and con
troversies brought before it by competing special 
interest groups which have come to characterize 

our litigious society. "The function of the 
[modern] Supreme Court," as Chief Justice Taft 
envisioned when commenting on the passage of 
the Judiciary Act of 1925, has indeed become 
"not the remedy of a particular litigant's wrong, 
but the consideration of cases whose decision 
involves principles, the application of which are 
of wide public or governmental interest, and 
which should be authoritatively declared by the 
final court. " 46 The extent to which the Court sets 
its own agenda and decides principally issues of 
constitutional and statutory law, or other matters 
of national importance, is illustrated persua
sively in Table 4: 47 

TABLE 3 
SUPREME COURT OF THE UNITED STATES: 

DISPOSITION OF PETITIONS FOR CERTIORARI AND APPEALS 

Perilions for Ceniorari 
Non- Paid Ifp Ifp 

Term ACledOn Cranled Argued Argued ACled On Cranled ACledOn 'Cranled 

1941 951 166 773 150 178 
1951 1017 113 612 94 405 
1961 1899 141 768 103 1131 
1971 3153 184 124 53 1443 128 1720 
1981 4066 225 135 90 2118 169 1948 

MandO/ory Appeals 
Term Appeals ACled On Disposed Wilhoul Argumenl 

1971 .. . . .. . . .... . . . . . .... . . ... . . 253 209 
1981 . . . . . .. . .... ... .. . . . . ... . . . . 237 189 

TABLE 4 
A COMPARISON OF THE SUBJECT MATTER OF CASES 

DISPOSED DURING THE OCTOBER TERM 1981 

Decided on Merils 
(%) [No . of 

Subjeci Maller Opinions] 

Taxation 14 ( 18.9) [8] 
Patents & Claims 3 (10) [I] 
Administrative 9 (16.6) [9] 
Statutory ... ... 97(15 . 1) [60] 
Criminal Law 95(4.1) [27] 
Constitutional .. . . . . . 210(56) [52] 
Civil Law 34(3 .5) [2] 
Miscellaneous . . .. . . . 6 (10) [4] 

Total . ... .. .. ...... 468 (10.5)[ 163] 

Paid Cases 
Denied (%) 

56 (73.6) 
25 (83.3) 
35 (64.8) 

457 (71.5) 
586 (25 .7) 

79 (2l) 
726 (78.9) 

I ( 1.5) 

1965 (44.4) 

Ifp Cases 
Denied ( %) 

6 (7.8) 
2 (6 .6) 
9 (16.6) 
80 (12 .5 

1595 (69.9) 
72 (19.2) 

158 (17 . I) 
50 (83 .3) 

1972 (44.4) 

Dismissed
Rule 53 ( %) 

o 
o 
1 (I. 8) 
5 (0.8) 
4 (0 17) 

14 (3 7) 
I (0 I) 
3 (5) 

28 ( 0.6) 

16 
19 
38 
56 
56 

Argued Orally 

44 
48 

Number 
of Cases 

76 
30 
54 

639 
2280 

375 
919 

60 

4433 
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Diagram III, Percentage of Constitutional Issues 
in Supreme Court Adjudication and Disposition of 
Cases by Full Written Opinion: 1948-1982, un

derscores the trend in the post-World War II 
period toward more judicial intervention in con
stitutional c1aims .48 

The inflation of constitutional politics and the 
Supreme Court 's intervention in an ever growing 
range of area~ is not likely to decrease, but not for 
the reasons suggested by those who argue that the 

Court has become an "imperial judiciary." Re
trenchment is unlikely precisely because the 
Court 's expanded discretionary jurisdiction ena
bles it - more than less -to set its own agenda 
and decide only issues of national importance, 
and due to the growing number and range of 
cases arising from the increasingly strategic use 
of litigation by both government and special
interest groups. Priorto the 1983 ruling in INS v. 
Chadha 49 which struck down a one-house veto 

provision for federal regulations, and challenged 
the validity of over 200 other statutes with similar 
provisions -the Court had invalidated over I IO 
congress ional statutes and 1,050 state laws or 

DIAGRAM II 
SUPREME COURT OF THE UNITED 

STATES: FILINGS (PAID AND UNPAID), 
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municipal ordinances . Significantly, in the last 
30 years the Court - regardless of its composi
tion - has increasingly asserted the power of 
judicial review in overturning prior decisions, 

congressional and state legislation , and munici
pal ordinances. This trend toward more judicial 
intervention or "activism" 50 is illustrated in 

Table 5 and the cumulative increase in the num
ber of decisions and acts overturned is repre
sented in Diagram IV 

The growing number of prior decisions that 
the Court has overruled appears a not altogether 
insignificant trend . "The Court has felt far 
freer," Justice Lewis Powell explains, "to re
verse constitutional decisions than it has to re
verse the interpretation of statutes, " 5 1 perhaps 

because of the felt need for stability in the law 

DIAGRAM 1lI 
PERCENTAGE OF 

CONSTITUTIONAL ISSUES IN 
SUPREME COURT ADJUDICATION 

AND DISPOSITION OF CASES BY 
FULL WRITTEN OPINION 
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and respect for the principle of separation of 
powers. Another explanation is that institutional 
norms and practices of the Court's collegial 
decision-making process have changed. More 
specifically, as the Court's caseload has grown it 
has had greater discretion in deciding what to de
cide, and has taken primarily cases of national 
importance. Those selected for review are, almost 
by definition, "hard cases" - inevitably inviting 
controversy and reaffirming Justice Frankfurter's 

observation that constitutional law is not all at an 
exact science, but applied politics. The increase in 
the number and complexity of constitutional deci
sions has made it undoubtedly more difficult for 
the Court either to abide by stare decisis or reach 
agreement on all aspects of an opinion justifying 
any particular decision. 

Consequently, in the last three to four decades 
there has been a trend not only for the Court to 
reconsider previous rulings, but toward more di
visiveness within the Court. While the percent
age of unanimous opinions remains rather con
stant (around 30%), the number of dissenting 
votes cast each term has tended to increase. 
Compare Diagram It; Percentage of Unanimous 
Opinions and Memorandum Orders, /948-/98/, 
with Diagram VI, Comparison of Total Dissent
ing Votes in Cases Decided by Full or Per Curiam 
Opinion, 1948-/980, on the following pages Y 
Likewise, there has been a greater increase in the 
frequency, and hence cumulative number, of 

plurality decisions and cases decided by a bare 
majority of the justices. Diagrams VII and VII/ , 
respectively, Cumulative Number of Plurality 

TABLES 
DECISIONS OF THE SUPREME COURT OVERRULED 

AND ACTS OF CONGRESS HELD UNCONSTITUTIONAL (1800-1982); 
AND STATE LAWS AND MUNICIPAL ORDINANCES HELD UNCONSTITUTIONAL 

(1800-1980)* 

Supreme Court Acts o/Congress State Laws Ordinances 
Year Decision Overruled Overturned Overturned Overturned 

1791-1800 
(Pre-Marshall) ' , ... , . ... . . 
1801-1835 
(Marshall Court) ... .. ..... 3 18 

1836-1864 
(Taney Court) .... . , ...... 6 21 

1865-1873 
(Chase Court) . . . . . . . . . . . 3 9 33 

1874-1888 
(Waite Court) ... . . .... .. . . II 8 7 

1889-1910 
(Fuller Court) .. ... .. . ... . 4 14 73 15 

1910-1921 
(White Court) ..... . . . . . 6 I I 107 18 

1921-1930 
(Taft Court) . . . .. . . . .. . . . . 5 15 13 I 12 

1930-1940 
(Hughes Court) . .. . . . .... . 14 13 78 5 

1941- 1946 
(Stone Court) . . ...... ... 24 2 25 7 

1947-1952 
(Vinson Court) . . . . . . . . .. . , II 38 7 

1953- 1969 
(Warren Court) . . . .. .. ... . 46 19 ISO 16 

1969-
Burger Court) .. . ..... , . . . 46 28 182 14 

"Based on list of cases in The Constitution of the United States 1595-1797 (Library of Congress: Washington, D . C ., 1972) 
and supplementary materials provided by the Library of Congress . 
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Decisions and Cumulative Number of Decisions 
Decided by A Bare Majority, illustrate these 
trends. 

Not unrelated to these trends is that the justices 
- collectively and individually - also tend to 
provide more specialized justifications for their 
votes and decisions. Since 1939, and perhaps 
after the appointment of Justice Frankfurter, 53 

the total number of opinions - including opin
ions announcing the Court's decision and con
curring, separate and dissenting opinions -
handed down each term has rather steadily in
creased . Diagram IX, Opinion Writing: The Su
preme Court of the United States, 1800-1981, illus
trates the rather dramatic rise in the number of 

opinions issued by the Court.54 Diagram X, 
Opinion Writing: Supreme Court of the United 
States, 1937-1981, breaks the total number of 
opinions issued each term into the number of 
opinions announcing the Court's decision and 
dissenting, separate - including those opinions 
concurring and/or dissenting in part with the 
judgment and/or majority opinion -and concur
ring opinions. Noticeably, the number of dissent
ing opinions has risen more sharply than the 
number of separate or concurring opinions. 

There are a number of possible explanations 
for these trends, no one of which by itself is 
entirely persuasive. Such explanations include 
the following: the increasing complexity and 
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proportion of constitutional cases decided by the 
Court; changes in procedures for assigning, cir
culating and announcing opinions; a greater 
propensity for justices -like academics - "to 
state their views their own way;" and the relative 
influence of employing a greater number of law 
clerks on the deliberative process. 55 The only 
explanation advanced here is that these trends are 
not unrelated to the inflation of constitutional 
politics and the proliferation of specialized 
theories of judicial review. These trends seem to 
indicate, contrary to the suggestions of the critics 
of an "imperial judiciary," that the Supreme 
Court has not conspired to exercise judicial re
view in an entreprenurial fashion, or attempted 
to usurp the power of the other political 
branches. Rather, the evidence suggests that 
Congress has expanded the bases and opportuni-

DIAGRAM V 
PERCENTAGE OF UNANIMOUS 

OPINIONS AND MEMORANDUM 
ORDERS (1948-1981) 

ties for access to the judiciary, while at the same 
time enlarging the Supreme Court's discretion
ary jurisdiction. As a consequence, the justices 
increasingly confront more vexatious issues of 
constitutional politics, and correspondingly tend 
to be less inclined to agree with each other on 
either the basis for or the outcome of their votes . 

On reconsidering the claim of judicial expan
sionism and criticism of an "imperial judiciary," 
it is difficult to find in the facts cited above an 
adequate foundation for the argument that the Su
preme Court has sought to gain greater political 
power or influence at the expense of other gov
ernmental agents . Critics of the "imperial judi
ciary" often fail not only to distinguish different 
kinds of intervention by trial and appel late judges 
in the various state and federal courts. More im
portantly, they fail to pay sufficient attention to 
broader yet more fundamental socio-economic, 
legal and political changes . Specifically, those 
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DIAGRAMVU 
CUMULATIVE NUMBER OF PLURALITY 

DECISIONS (1900-1981)* 

DIAGRAM VIII 
CUMULATIVE NUMBER OF DECISIONS 

DECIDED BY A BARE MAJORITY 
(1900-1970)* * 
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·A plurality opinion is an opinion for the Court's holding that gain at least five votes but does not command the support of a 
majority of the justices. Excluded are some cases where less than a majority agreed on an opinion for the Court, but where there 
nevertheless prevailed substantial agreement by a majority on a rationale for the decision; for example, as in Dennis v. Uniled 
Siales, 341 U. S. 494 (1951). Also excluded are affirmances by an equally divided Court and four-three decisions due to the recluse 
of one or more justices or, as in the 19th century, due to the diminished number of justices on the Court . Figures for plurality 
decisions prior to the 1969 Term were taken ITom J. F. Davis and W. Reynolds, "Juridical Cripples: Plurality Opinions in the 
Supreme Court," 1974 Duke Law 10urna159. Numbers for the 1969-1979 Terms were taken from Note, "Plurality Decisions and 
Judicial Decisionmaking" 94 Harvard Law Review 1127, Appendix, at 1147 (1981) . Plurality decisions in the 1980 and 1981 Terms 
were tabulated by the author. 

· ' The number of bare majority opinions for the Court during the period of 1900-1945 is taken from A Lisl o/Supreme Court 
Cases Decided by a Majority 0/ One (Mimeograph, July 9, 1935; April 26, 1937; Washington, D. c. : Library of Congress) . 
Figures for the 1945-1971 Terms are taken from Note , " Five-Four Decisions of the United States Supreme Court: Resurrection of 
the Extraordinary Majority," 7 Suffolk University Law Review 807, Appendix 6 (1973). In the last three Terms the number of 
five-four decisions has ranged from 28 to 21to 32 in the 1979, 1980 and 1981 Terms. 

trends associated with increased litigation and the 

expansion of the administrative state, the rise of 

interest-group pluralism, the expansion of the 

constitutional politics and the proliferation of spe

cialized theories of judicial review. In the final 

analysis, the judiciary - and particularly the Su

preme Court - has evolved, for better or worse, 

with the evolution of free government and Ameri

can politics throughout the bicentenary. 
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Toward I987: Consequences 
of Independence 

by William F. Swindler 

In January 1784 the Congress of the Confeder
ation finally received and ratified the Treaty of 
Paris, thus assuring international recognition of 
the independence of the United States which had 
been declared in 1776. The new states and the 
new nation thereupon were confronted with a 
variety of demands upon their political initi
atives, as they converted from an ad hoc wartime 
organization to the different and much more 
complex details of peacetime government. The 
year 1784 thus marked a watershed in the con
stitutional development of the states and the 
Union which would reach a climax , in the latter 
case, in the Constitutional Convention of 1787, 
the ratification debates which took up most of the 
1788, and the introduction of the new federal 
governn:ent in the spring and summer of 1789 . 

The constitutional beginnings of independ

ence , indeed , could be traced to the states which 

drafted the first American constitutions in 1776. 
New Hampshire , in January of that year, had 
been the first; and it was indicative of the new 
conditions created by complete independence in 
the winter of 1784 that New Hampshire should 
thereupon set about drafting a new, more detailed 
constitution . South Carolina, which adopted the 
second American constitution in March of 1776 , 
had replaced that document with a new one in 

1778 , and in 1779 the town meeting at Concord 
N. H . adopted a draft for a new constitution 
which was supplemented by another draft by a 
meeting at Exeter, N.H. in 1781. The fact was 
that Americans realized that they were experi
menting and proceeding by trial and error (see 
table) as they learned from experience . This 
would make it easier to entertain proposals for a 
new national character in 1787. 

Among the first states to have adopted two 

major instruments - Virginia -the famous De
claration of Rights had come first, on June 12, 
1776, to be followed seventeen days later by a 
rudimentary constitution . George Mason, of 

course, won his place in history as the author of 
the first document, but everyone seemd to have a 
try at the second. Thomas Jefferson, who would 
have put the writing of a Virginia constitution at 
the top of his list of priorities , was in Philadel
phia working on an even more monumental work 
- the Declaration of Independence - and could 
only wait impatiently for news of the progress on 
the Fifth Virginia Convention in Williamsburg . 
With his old mentor, George Wythe, and his 
kindred spirit from Massachusetts, John Adams, 
Jefferson developed suggested forms for the 
charter for his beloved Commonwealth; Adams , 
at the invitation of Jefferson and Wythe, actually 
wrote a preliminary draft, which was then re
vised twice by Jefferson. The third and final draft 
was given to Wythe to take to Williamsburg. 

All of this work was pretty much in vain; not 
only was Jefferson's plan of government too rad

ical for his contemporaries, but the convention 
had already done most of its work by the time 
Wythe reached the capital city. While some of 
Jefferson's language was added onto the final 
draft - interestingly enough, the part which was 
virtually a paraphrase of the Declaration of Inde

pendence - the main body of the constitution 
was little more than a modified version of the 
frame of government under the colonial regime. 

Virginia 's experience was typical of several of 
the earliest state constitutions, so that the first 
year of total peace, 1784 , was ful.l of suggestions 
in all parts of the Confederation that the wartime 
state structures be overhauled. Massachusetts, 
w.hich had delayed adopting a constitution until 
1781, was more fortunate than its predecessors, 
and in amended form has continued its original 
charter to the present. Like Virginia -as a con
sequence of the continuing Adams-Jefferson 
communications - it provided for a separate de
claration of liberties, although it made this a dis
crete part of the unified constitution. 

The status quo proved good enough for two of 
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Colonel John Sevier, also known as "Nolachucky Jack" 
sought to establish a new state in what is now Western 
North Carolina. 

the original colonies, and both Connecticut and 
Rhode Island continued under their colonial 
charters until well into the nineteenth century. 
Connecticut finally adopted a constitution in 
1818, but Rhode Island did not until 1848-49. As 
for states beyond the original thirteen , the first 
efforts at spontaneous generation were usually 
involved and sometimes abortive . Between New 
Hampshire and New York lay a mountainous 
area known as the "Hampshire grants," settle
ments originally made by authorities in England 
with no knowledge of the geographic character 
of the region. The occupants of this "no man's 
land, " practicing their own version of "squatter 
sovereignty," sought to become independent of 
both of the older states by drafting a constitution 
for a state of their own, which they called Ver
mont. This draft dated from 1777, but both New 
York and New Hampshire raised objections in 
the Continental Congress, and the Green Moun
tain men did not succeed in winning admission to 
the Union until 1792, under the Congress of the 
new Constitution . 

Even more ephemeral was the proposed state 
of Transylvania, a general body of land in west
ern Pennsylvania extending across the rivers into 
parts of present-day Kentucky. When the settlers 

there sent a representative to the Continental 
Congress , the Pennsylvania delegation was so 
outraged at the presumptuousness of the Transyl
vanians that the delegate fled from Philadelphia 
under threat of prosecution. This did not deter 
another state-builder, Col. John Sevier of West
ern North Carolina - that famed" Nolachucky 
Jack" of the Battle of King's Mountain. Sevier 
organized the settlers in the region to draft a con
stitution and elect a government for a state of 
Franklin, which actually functioned for several 
years, although it had no better luck in having 
Congress accept its representative . Eventually 
the area was merged into the new state of Ten
nessee, and Sevier became governor of that state . 

The first statehood effort encouraged by an 
older state came with Virginia, which legisla
tively empowered the people of the "District of 
Kentucky" to begin preparations for admission 
to the Union in 1785 . Already Virginia had ceded 
its "western lands" - the region north of the 
Ohio River, including the "county" of Illinois 
which it had claimed after the conquests of 
George Rogers Clark - and was coming to the 
realization that any state extending from the At
lantic seaboard to the Mississippi was too vast to 
be manageable . (California and Texas were far in 
the future.) The Kentuckians fought vigorously 
among themselves over an acceptable constitu
tion, and it was not until 1792 that Kentucky was 
admitted as the fifteenth state, after Vermont. 

But additional states to emerge from the west
ern regions were consistently foreseen by the 
new government of the United States, and in 
1787 , as the convention in Philadelphia was 
drafting an instrument which would replace the 
Confederation, the Congress of the Confedera
tion was enacting a last major instrument of its 
own . This was the Ordinance for the Governance 
of the Territory Northwest of the River Ohio -
the famous Northwest Ordinance -and it would 
provide the procedure for formally creating ter
ritories which in due course would have the pop
ulation and constitutional resources to petition 
for statehood. This was complemented in the 
new Federal Congress by a statute for the ter
ritories "southwest" of the River Ohio , substan
tially similar to the 1787 Ordinance except that it 
did not contain the provision prohibiting slavery. 
Under authority of this statute, the new State of 
Tennessee was admitted in 1796 . 

Thus the American people, beginning in 1784 , 
began to come to grips with the fundamental 
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question presented by independence: If it had 
been hard enough to win a war for independence, 
how would an untried system of self-government 
work when the unifying forces of revolution 

ceased to exist? By trial and error, and by territor
ial experiment, these people provided an answer 
which was to be successful beyond all historic 
imagining. 

American Constitutions - the First 25 Years 
Just how novel the idea of a written constitution was, and how the early documents had to be 

altered or replaced as experience dictated, is indicated by the succession of instruments 
adopted by the original states (and three new ones, plus several unsuccessful proposals for 
statehood) in the first quarter-century of independence. The following chronology suggests the 
readiness of the American people to experiment with their charters of government until the 
majority was satisfied with the result. 

January 5, 1776 

March 26, 1776 

June U, 1776 

June 29, 1776 

July 2, 1776 

July 4,1776 

August 14, 1776 

September 21, 1776 

September 28, 1776 

December 18, 1776 

December 18, 1776 

February 5, 1777 

April 20, 1777 

July 8, 1777 

March 19, 1778 

October, 1778 

New Hampshire adopts first constitution. 

South Carolina adopts its first constitution. 

Virginia adopts Declaration of Rights, prototype of the Federal Bill 
of Rights. 

Virginia becomes third state to adopt constitution; it did not incorp
orate its Declaration of Rights into the constitution until 1850. 

New Jersey adopts constitution. 

Continental Congress approves Declaration of Independence; pre
vious year, Congress had formally proposed to the states that they 
undertake to draft constitutions, and in late May had created a 
committee to draft a national charter of government. 

Maryland adopts constitution. 

Delaware adopts constitution, and formally becomes "independ
ent" of Pennsylvania; under the colonial organization of govern
ment, Delaware's "three lower counties" of Pennsylvania had their 
own legislature but a common governor. 

Pennsylvania adopts constitution. 

North Carolina adopts constitution. On this same date, the former 
colony of Connecticut adopted a "constitutional ordinance" which 
modified the colonial charter of 1661; Connecticut then continued 
to operate under the modified charter until 1818, when it replaced it 
with a constitution. 

Delaware adopts Declaration of Rights and Fundamental Laws; 
like several other states, Delaware treated a constitution and a bill 
of rights as separate though equally important fundamental doc
uments. 

Georgia adopts its first constitution. 

New York adopts constitution. 

Vermont drafts constitution in a bid for statehood; settlers in the 
"Hampshire grants" between New Hampshire and New York 
sought to be independent of both. 

South Carolina adopts second constitution. 

Virginia, following "conquest" of French settlements on 
Mississippi under its forces led by George Rogers Clark, creates 
"county" of Illinois. 
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Accompanied by the words of an unknown muse, this period drawing illustrated the great difficulty encountered in the 
1780s in fusing the thirteen colonies into thirteen states united under a strong central authority, 

March 1, 1781 

October 25, 1781 

June 7,1784 

January 1785 

October 1785 

July 13, 1787 

September 17, 1787 

December 7, 1787 

December U, 1787 

December 18, 1787 

Articles of Confederation, first national constitution, go into effect 
following ratification by Maryland, the thirteenth state which had 
held out for cession of the "western lands" (Ohio Valley) to Conti · 
nental Congress by Virginia. 

Massachusetts adopts constitution, the eleventh state to do so; 
thereafter only Connecticut (until 1818) and Rhode Island (until 
1849) continued under colonial charters. 

New Hampshire adopts second constitution. 

"State" of Franklin adopts constitution; this represented a 
separatist movement in the western part of North Carolina which 
eventually became part of state of Tennessee . 

Virginia legislature authorizes its District of Kentucky to begin 
drafting constitution in anticipation of separate statehood. 

Continental Congress adopts Ordinance of Northwest Territory, 
constitutional model for organizing" western land" cessions prepa
ratory to future statehood. 

"Constitution Day;" Federal convention in Philadelphia formally 
adopted text of Constitution of the United States and transmitted it 
to Continental Congress for submission to ratifying conventions of 
states. 

Delaware ratifies new Federal Constitution and thus becomes first 
state "admitted" to the Union. 

Pennsylvania becomes second state upon ratification. 

New Jersey ratifies; third state . 



January 2, 1788 

January 9, 1788 

February 7, 1788 

April 18, 1788 

May 23, 1788 

June 21, 1788 

June 25,1788 

July 26, 1788 

April 16, 1789 

May 6, 1789 

September 24, 1789 

November 21, 1789 

May 26, 1790 

May 29, 1790 

June 3,1790 

September 2, 1790 

March 4, 1791 

December 15, 1791 

April 7, 1792 

June 12,1792 

February 6, 1796 

June 1, 1796 

May 30, 1798 

August 17, 1799 

CONSEQUENCES OF INDEPENDENCE 

Georgia ratifies; fourth state. 

Connecticut ratifies; fi fth state . 

Massachusetts ratifies; sixth state. 

Maryland ratifies; seventh state. 

South Carolina ratifies; eighth state. 

New Hampshire ratifies; ninth state , Under the ratification proviso 
of Article VII of the Constitution , nine states were sufficient to put 
the instrument into effect, but as a practical matter the major states 
of New York and Virginia had to ratify as well , 

Virginia ratifies; tenth state, 

New York ratifies ; eleventh state . Pro and anti-ratification pam-
phleteering appeared in every state , but the series of " pro" articles 
by Alexander Hamilton , John Jay and James Madison, aimed at 
winning New York 's ratification, became a classic of American 
constitutional theory under the title of the" Federalist Paper." 

Federal government formally organizes with quorum of House of 
Representatives and Senate , Executive department fo llowed legis
lative with inauguration of George Washington as President on 
April 29, 

Georgia adopts second constitution , 

Judiciary Act passed by First Congress , activating third branch of 
government under new Constitution, 

North Carolina , having postponed early action, ratifies and is ad
mitted as twelfth state. 

Second territorial organic act, for " territory southwest of the river 
Ohio," supplements Northwest Ordinance but omits provision pro
hibiting slavery. 

Rhode Island , which had earlier rejected a proposal of ratifi cation, 
now ratifies Constitution and is admitted as thirteenth state . 

South Carolina adopts third constitution. 

Pennsylvania adopts second constitution 

Vermont finally admitted to Union as fourteenth state. 

Bill of Rights (first ten Amendments to Federal Constitution ) pro

claimed to have been ratified by necessary numberofstates. Twelve 
proposed amendments had been submitted, but the first two failed 

to win minimum number of ratifications ; however, they theoret
ically remained on the table for an eventual majority vote of states, 
and for a number of years thereafter the amendments actually 
adopted were cited by their original order of submission -e.g., the 
present Fifth Amendment was cited as the seventh, etc, Official 
numbering of amendments did not beg in until after the Civil War. 

Kentucky adopts constitution; admitted in June as fifteenth state, 

Delaware adopts second constitution . 

Vermont adopts new constitution , 

Tennessee adopts constitution and is admitted to Union as sixteenth 
state, 

Georgia adopts third constitution. 

Kentucky adopts second constitution . 
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The Pentagon Papers Case: 
A Personal Footnote 

by Erwin N. Griswold* 

I don't know that I have ever thought much 
about being present at my own funeral, but that 
was an extremely nice epitaph! I must confess 
that I don't feel ready for it yet, but I am most 
appreciati ve. I spent a generation working in 
legal education and working with many of you, 
and I always found it worthwhile and satisfying 
work. 

When President Max wet! catted me last spring 
and asked me to be the speaker today, it seemed 
like a long time away. It also seemed like an 
attractive opportunity to meet with myoid 
friends among the law teachers . So here I am, 
with a mildly capti ve audience - a bigger audi
ence, I may say, than I was accustomed to in my 
teaching days , even at the gargantuan Harvard 
Law School, and much bigger than the rather 
select audience to whom I have occasionally 
been lecturing these last fi ve years . Incidentally, I 
noticed on the program that the price of this 
lunch was $8.50, and I can only say that the 
speech isn 't going to be worth it. Then I thought, 
well , that isn't too bad for the delegates here 
because the cost wit! be paid by the schools -
and that made me very sad as an ex-dean! 

The first Association meeting that I attended 
was in 1928,44 years ago. It was held in what 
was then called the Stevens Hotel in Chicago . 
There may have been three or four hundred peo
ple that attended, certainly no more than that. As 
I recall it , Austin W. Scott was the President of 
the Association . I can recall the title of his ad
dress, which was "Confessions of a Law 

* The text of this article consists of excerpts from a 
speech delivered by Mr. Gri swold at the Association 
of American Law Schools convention in New York on 
December 29, 1972 while the author was serving as 
Solicitor General of the United States. It later ap
peared in Volume 25, NO. 3 of th e Journal of Legal 
Education (1973), and is reprinted here with Mr. 
Griswold 's permission. 

Erwin Griswold 

Teacher " but I cannot recall the sins he confessed 
to . Many of the great teachers of that time were 
there - Pound and · Williston and Beale and Sea
vey and Wigmore and Corbin and Cook and 
Llewellyn and Ernst Freund and McCormick 
and Fraser and Cathcart , among others . The 
meeting proceeded at a fairly leisurely pace . I 
was not looking for a job and I was not aware that 
mU,ch hiring was being done. Indeed there 
weren 't a great many openings for law teachers 
in those days . There were great teachers and 
scholars then, however, and we owe them much. 
Tn another forty years, someone present here 
today will be talking about the greats of 1972. 
They are perhaps less clear to us - very likely 
because there are more of them - but I have no 
doubt that they are here. 
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But I am not here to reminisce. What I plan to 
do is to make a few rather disjointed observations 
about law teachers and about legal education , 
with whatever perspective my absence from 
academia for the past five and a half years has 
given me. I suppose my remarks may be a bit 
hortatory, because I am a hortatory sort of a fel
low. And I suppose they may be somewhat con
troversial, because one of my clearest observa
tions as a law teacher is that controversy is the 
source of a great deal of progress. 

For a starter, let me say that it has always 
seemed to me that law teachers are rather 
privileged people, and that carries with it a very 
considerable obligation to contribute . There are 
many ways to contribute, of course, and one of 
them is by teaching. But, in my view, teaching 
alone is not enough. 

One of my favorite pieces of reading matter is 
a rather expensively printed brochure put out by a 
small school in New Haven and called the Yale 
Law Report. I suppose it's always good to see 
how the other half lives. The current issue has a 
Faculty Profile on my friend and conqueror, Alex 
Bickel . I was particularly struck by the last para
graph of this article, and it is, in many ways, the 
theme of my remarks today. Here is the whole 
paragr~ph: 

Among a faculty that is often consulted and 
sought out by policy makers, Bickel is still felt to 
be especially active in public affairs . He terms 
this involvement 'partly self-starting and partly 
very natural in our profession. In the world of 
legal scholarship such involvement is almost al
ways implicit or, if you choose to make it so, then 
it's explicit. ' Why Bickel has chosen to 'make it 
explicit ' is not a question that occurs to people 
who know him. His qualified restlessness, his 
personal energy ... seems to make such involve
ment natural. In addition, Bickel comes from an 
intellectual tradition ... which values involve
ment and rejects the scholar as a 'self-segregated 
hermit.' Professor Leon Lipson suggests that 
what Bickel inherited is 'not necessarily - prob
ably not at all - styles of reasoning and expres
sion, but rather the ethical and intellectual obliga
tion, the felt duty to put oneself in the flow.' And 
that he does . 

I like that and commend it to you. 

One of the ways for the law teacher to contrib
ute, of course, is through scholarship, as Paul 
Freund and Charles Fairman and Walter Gell
horn and Louis Loss and Kenneth Davis, among 
many others, have done. In some ways that is the 
purest way of all, and I honor and venerate it. 

Indeed, I have tried some of it myself. But there 
are many other ways to participate. On many 
occasions , law teachers have taken on public 
office, and have done it well. I think not only of 
those who have become judges, like Felix 
Frankfurter, and Calvert Magruder, and Charley 
Clark, and more recently, Charley Joiner - and 
of Wayne Morse, who became a distinguished 
Senator, and Father Drinan who is a Congress
man - but also of many who have taken on posi
tions in the executive branch of the government. 
Of course, I wince a bit, for I was the dean of 
whom Father Drinan said: "Old deans never die, 
they just lose their faculties." But I was proud 
when Archie Cox left Cambridge to become So
licitor General, Stanley Surrey left to become 
Assistant Secretary of the Treasury, Abe Chayes 
left to become Legal Advisor in the State De

partment, Charlie Haar left to become an Assist
ant Secretary of Housing and Urban Develop
ment, and Don Turner became Assistant Attor
ney General for the Antitrust Division. Many 
other names could be added to this list, including 
Jerre Williams and Roger Cramton, who have 
served as Chairmen of the Administrative Con
ference of the United States. And now my suc
cessor is to be Bob Bork of the Yale Law School. 
I am glad that we are keeping the Solicitor Gen
eralship in the academic fold. If Bob Bork holds 
the office until 1977, that will mean that it has 
been filled by academics for fourteen out of six
teen years, since Archie Cox went to Washington 
in 1961. 

I mention this because it seems to me impor
tant for law teachers and for legal education that 
a substantial proportion of them remain in close 
contact with the other branches of the profession, 
with practitioners, and with government. 
Movement back and forth by law teachers is 
practically unknown in England, and is very rare 
indeed in Canada and Australia. We are very 
fortunate to have such opportunities in this coun
try, and I believe that this has a substantial and 
vital impact on the kind of legal education we can 
provide. 

It is highly important, I think, for a consider
able number of law teachers to have experience 
within government, so that they have a real un
derstanding of how government works. Gov
ernment is a great and complex organism . It is 
handled by people, each of whom has his own 
background and outlook as well as his own par
ticular responsibility. Often there are persons 
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with equal or coordinate responsibilities and dif
fering views as to how they should be exercised . 

As in the legislative process, there is inevitably a 
certain amount of compromise if things are to go 
forward. Some people regard this as surrender
ing principle, but it may be instead simply the 
means of getting the most that can be obtained at 
that particular time and place . 

Sometimes academic people who have not had 
government experience seem to me to be particu
larly failing in the understanding of govern
mental :processes. Of course, I am legitimately 
subject to criticism for many things , but many of 
the criticisms that come to me seem to be based 
upon a misconception of what I have done or of 
what my powers were in the circumstances . 
Sometimes , I think that some self-assumed liber
als in the law teaching profession are among the 
most closed minded and · intolerant people I 

know. . 
Let me say something, too, about the practic

ing branchbf the profession. It was always my 
belief that the law schools should keep close to 
the practitioners and work with them in various 
ways in the interest"ofthe legal profession. Some 

of my colleagues, I think, were rather disdainful 
of practitioners, and tended to think of them as 
narrow-minded money grubbers . Well, perhaps 
some of them are. I have even known some law 
teachers to whom those terms could be applied 
with more or less accuracy. But the practitioners 

are the heart of the profession . For the most part 
law teachers are engaged in training practitioners 
of one sort or another; and the practitioners , 
through bar associations, and bar examiners , can 
exercise great influence over the law schools and 
over legal education. 

For this and other reasons, r determined early 
in my deanship that I would work closely with 
the American Bar Association . At that time, 
Livy Hall was Vice Dean of the Harvard Law 
School, and we agreed that he would work with 
the Massachusetts Bar Association ; and in due 
course he became President of that Association . I 
have always found my work with the American 
Bar Association interesting and worthwhile; and 
r believe that there were a number of occasions 
when my being there was useful to legal educa
tion . 

This leads me to an observation. Many law 
teachers, in my experience, look down their 
noses at the American Bar Association. They say 
that it has a Neanderthal outlook, that it is ultra-

cons~~vative - and so on. I have always found 
this response to be disappointing . After all, the 
American Bar Association is the great national 
organization of our profession. It has now over 
160,000 members . If it is unduly conservative, 

that is in part because a great many people, in
cluding a great many law professors, with a more 
constructive point of view, are not members. You 
can't help to lead the profession forward by stay
ing outside . Moreover, if you will get in , and find 
ways to be useful , I think you will be surprised to 
find how welcome you will be, and how recep

tive the Association is to change. Of course, a 
body with so many members moves Slowly and 
deliberately. It does not often make the great leap 
forward. But the Association has done many fine 

things. Perhaps the most notable recently is its 
support for the whole O . E. O. operation, in 
which the Association's position stands out in 
sharp contrast to that taken by the American 

Medical Association with respect to so-called 
"socialized medicine ." We have in fact a great 
deal of " socialized law " if you want to call it 
that, and the American Bar Association has done 
much to bring that about. 

I started out by making a reference to Alex 
Bickel. You see, I like activists among law pro
fessors, if not on courts . This gives me a chance 
to make a few observations about the encounter 
Alex and r had just a year and a half ago. Alex 
had a great advantage on me in the Pentagon 
Papers case, because he argued the case, as he 
acknowledged in that same article, without ever 
having read any of the Pentagon Papers . 

I was in Florida making a speech to the Florida 
Bar when the first series of articles concerning 
the Pentagon Papers broke in the newspapers and 
r said to myself, "Well, isn't this interesting . 
Perhaps this case will get to the Supreme Court 
some day. But that will be a long time away and it 
will be a very different case when that happens, 

and I don't need to worry about it now." I 
thought to myself that some of my colleagues in 
the !?epartment of Justice would be very busy, 
but the problems of the case seemed very remote 
to me. I did note that there would be a tri al before 
Judge Gesell in Washington on Monday, and I 
thought I would get the Tuesday morning paper 
and see what I could find about it. 

Well , Judge Gesell decided against the Gov
ernment, and an immediate appeal was taken to 

the Court of Appeals, and I thought that was 
interesting because I had no responsibility for the 
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Court of Appeals . About 10:30 on Tuesday morn
ing, the Attorney General, Mr. Mitchell, called 
me in and said , "This Pentagon case is going to 
be argued in the Court of Appeals this after
noon," and I said "Yes, I saw that in the newspa
per." "I would like to have you argue it." I said, 
"Mr. Attorney General, I don't know anything 
about it. I have never seen the papers. I haven't 
studied the Jaw. All I know is what I have seen in 
the newspapers." "Well, if you would rather not, I 
will see if I can get somebody else," to which I 
said, "Mr. Attorney General , if you want me to 
argue it, I will do so ." 

So between eleven and two I made notes for an 
argument. I called my wife and she brought me 
some black shoes in place of the brown ones that 
I was wearing and a less noisy tie, and she 
brought me a couple of sandwiches. I walked 
over to the Court of Appeals Building (thinking 
that the fresh air would be good for me) and 
almost couldn't get in because of the crowd of 
reporters and photographers on the outside. I got 
in and the first thing that happened was that a 
Deputy Clerk came up to me and said, "Who is 
going to move your admission?" I intimated that 
I had been admitted to practice in the Court of 
Appeals and I argued the case for something over 
an hour, of course, violating every instruction 
that had -ever been given to any law student, even 
in those schools which did fairly well in instruc
tion on appellate advocacy. I argued the case 
without ever having seen the record, without ever 
having seen a brief on either side , and without 
really having much of an idea of what it was all 
about. It was a good experience because I found 
that I could get away with it, not that I could win 
the case, but that I could complete the argument 
and not have to sit down in utter confusion. There 
were various interesting episodes during the ar
gument, but I won't take time for them . 

And so I came away on Tuesday afternoon and 
I read in the papers about a corresponding case 
going on up here in New York involving the New 
York Times. On Wednesday that case was de
cided and on Thursday the New York Times filed 
a petition for certiorari. 

On Wednesday afternoon the Court of Appeals 
decided against us in the Washington Post case, 
so on Thursday we prepared an application for a 
stay in that case because we felt that the two 
papers should be treated alike . As the New York 
Times had been enjoined, the Washington Post 
oughtn't to get a beat on the New York Times. We 

filed an application for a stay, and as a sort of an 
afterthought at the very bottom of this applica
tion for a stay - which didn't comply with any 
rules about filing copies of the opinion below and 
what not-we put in two lines: "And if the Court 
would like to treat this application as a petition 
for certiorari, that is all right with us." The next 
morning just before noon the Chief Justice called 
me on the telephone and said, "The Court has 
granted the petition for certiorari in the newspa
per cases and the cases are set for argument at 
11:00 o'clock tomorrow morning." 

At this point , I had never seen the Pentagon 
papers . I did arrange to get them delivered to my 
office - all forty-seven volumes of them - and 
with them came a security guard. He turned to 
my secretary and said , " Who is she?" I said, 
"Well, she is my secretary. " "Is she going to be 
working with these?" I said "Why, yes, I suppqse 
she will have to; I undoubtedly will find things I 
want -" "Is she cleared?" And I said, "I don't 
know whether she is cleared or not. I haven't got 
time to check on this . She is my secretary and I 
am responsible." "Well, she can't work on it 
unless she is cleared." And I finally politely told 
him to depart, to report to anybody that he 
needed to report to-I wanted him to do his duty, 
but it was perfectly apparent that I was going to 
need the help of my secretary. 

And then I got in three people from the De
fense Department, the State Department and the 
National Security Agency. I had an hour with 
each one of them and I said, "Now you tell me 
what are the things in this which are really bad." 
Up to this point I had never opened any of the 
papers. There are seven million words in the 
forty-seven volumes and if one read them all at a 
pretty rapid rate of speed, it would take seven 
weeks - and I had a few hours. And from the 
three gentlemen, who were very helpful, I 
picked up forty-two items that they thought were 
matters of concern. Let me say this -a thing that 
surprises me and that nobody on the outside has 
thought of or suggested its significance - one of 
the reasons that the cases were started in the first 
place was that there was nobody in the Depart
ment of Justice who knew anything whatever 
about what was in them or who had ever even 
heard of the Pentagon papers before the New 
York Times started to print them . And so the real 
objective of starting the suit was simply to say 
"For God's sake, give us time to find out what 
this is all about." It was on that Friday afternoon 
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I had three hours to be told that there were forty
two items. I then went through the forty-two 

items, scanning - I couldn't read every thing
and I picked out eleven of the forty-two and I 
waived everything else. Actually, I would have 
claimed rather less than the eleven myself, but I 
had to take into account the wishes of other peo
ple in the Department. 

While this was going on, I had had my First 

Deputy, Daniel Friedman, a very able Columbia 
Law School graduate, write what we called the 
Open Brief, and I said, "Do it by yourself. Don't 
bother me unless you feel you have to." And 
between two in the afternoon and three the next 
morning Daniel Friedman wrote what I would 
regard as a brilliant twenty-five page brief. 

Beginning about 6:00 o'clock, I dictated the 
Secret Brief to my secretary. I finished the dicta
tion about 3:00 o'clock in the morning. I then 
went home thinking that maybe a few hours of 

sleep would be useful before the argument the 
next day. At 8:00 o'clock that morning, I then 
proofread what my secretary had typed and she 
corrected it. It was Saturday morning . Who ran 
the Xerox machine? The Solicitor General of the 

United States ran the Xerox machine! My secre
tary took charge of the assembling of the items 
and we got it put together. I then took twelve 
copies up to the Court and this security guard 
turned up again. He said , "What are you going to 
do with the ten copies you have?" And I said, " I 

am going to fi Ie them with the Clerk of the Su
preme Court." "Is the Clerk cleared?" I said, "I 

don't know, but I am going to file them." Well, 
then we got that done, and I had a copy for Alex 

Bickel, counsel for the New York Times, and one 
for Mr. Glendon, counsel for the Washington 
Post. He said, "What are you going to do with 
those?" I said "I am going to give them to the 

counsel on the other side ." "Well," he said, 
"that is giving it to the enemy!" I said, "Well , 

put it that way if you want to, but my obligation 
is perfectly clear. I am going to have to give one 
to counsel on each side ." Indeed, this was the 
only way that we had of getting across to the 
papers what we were really concerned about. 

The argument was held and then there was 
Sunday. The arguments were printed in full text 
in the New York Times, and I read it with great 
interest to see what it was that I had said . It didn't 
read too badly. On Monday morning I got down 

to my office at about 9:00 o'clock and Mr. Glen
don was sitting outside waiting to be let in. I said , 
"Well, nice to see you here this morning ." He 
said, "I have never read your Secret Brief." 
"Well ," I said, "what in the world do you mean? 
I personally handed you a copy in the Supreme 
Court on Saturday morning." He said, "Yes, but 
as soon as the argument was over that security 

guard came up and took it away from me!" 
Well, we won the case since none of the eleven 

items to which I referred was in fact printed by 
the papers at that time with perhaps one or two 
exceptions. Some of them were printed later
after they came out in the Senator Gravel edition 
- but there was one item, probably the most 
important , that has never been printed anywhere . 
Just by way of a footnote I would like to observe 
that within the month the Supreme Court denied 

certiorari in the Marchetti case, which is the case 
involving a former employee of the C. I. A . who 
was about to have his memoirs published by a 
publishing house here in New York . A suit was 
brought to enjoin that publication, the Fourth 
Circuit held that an injunction should be granted , 
and the Supreme Court denied certiorari. So the 
issue of prior restraint , I guess, is one which we 
will continue to discuss over a good many years. 
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"It is my wish as well as my Duty to attend 
the court": The Hardships of Supreme 

Court Service, I790-I8oo 
by Maeva Marcus, james R. Perry, james M. Buchanan, Christine R. jordan, and Steven L. 1011 

The most novel governmental institution 
created by the Constitution of the United States is 
the Supreme Court. Yet Article III of the Constitu
tion provides only a brief sketch of this most im
portant third branch of the federal government. It 
remained Congress's task to flesh out the judicial 
system, which it did in "An Act 10 establish the 
Judicial Courts of the United States," passed on 
September 24, 1789. Never having had a full
blown national judiciary in America before, tlwse 
associated with its formation knew they were un
dertaking a great experiment. Experience would 
furnish the best guide for fine tuning the system. 
Thus the early years of the Supreme Court's his
tOIY are crucial to understanding how this institu
tion came to occupy the place it holds in American 
government today. 

Both Congress and the president appreciated 
the importance of the judicial branch of govern
ment. Congress, for example, awarded the jus
tices of the Supreme Court higher salaries than 
most other officials of the federal government. 
President George Washington chose the most 
eminent men for his first appointments to the 
Court. But service on the new nation's highest 
bench brought with it a particularly heavy burden 
of hardship as well as honor, a burden that may 
have been in some part responsible for slowing the 
development of the Supreme Court inlO an es
teemed coequal branch of the federal government. 

Most burdensome for the justices was the ex
tensive travel necessalY to fulfill their judicial 
duties. Each year they attended two terms of the 
Supreme Court -one in February and one in Au-

Reprinted from This Constitution: A Bicentennial 
Chronicle. Fall , 1984 , published by Project '87 of the 
American Historical Association and the American 
Po l itical Science Association . 

gust. Court was held in the nation's capital (New 
York in 1790, Philadelphia from 1791 to 1800); 
since no more than one of the juslices ever hap
pened 10 li ve in the capital, the others had to travel 
from their home states in order 10 allend. In addi
tion, the justices were required by law to ride cir
cuit around the country. In the Judicimy Act of 
1789, Congress had created in every state a fed
eral district court with a federal judge p'residing; 
Congress then had grouped the district courts into 
three circuits and required two Supreme Court jus
tices to allend circuit courts at two places in evelY 

Travel made difficult by uncertain roads and bad weather 
was one of the most significant hardships endured by jus
tices throughout the Court's first century. 
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district twice each year. Thousands of miles of 
travel were thus necessary. Because of the many 
complaints from Supreme Court justices regard
ing the onerous duty placed upon them, Congress, 
in March, 1793, amended the Judiciary Act to re
quire the presence of only one Supreme Court jus
tice at each circuit court. 

In letters to family andfriends, the justices re
corded the difficulties of traveling to sessions of 
the circuit courts and the Supreme Court. 
Through all sorts of weather, the justices jour
neyed great distances over poorly marked and 
badly made roads. They endured the hazards of 
crossing rivers and streams, sometimes at the 
height of spring flooding. They occasionally 
stayed with friends or with individuals to whom 
they had been recommended; but more frequently 
they lodged at taverns, ordinaries, or other public 
houses. Accommodations at these public houses 
were often crowded and dirty. The quality of food 
varied from very good to very bad. As might be 
imagined, these conditions took a toll on the 
health of the justices . 

The rigors of this extensive travel directly af
fected the ability of the justices to attend sessions 
of the Supreme Court itself Illness was the single 
most important factor preventing or limiting their 
presenc.e on the bench, but the difficulty of getting 
to New York or Philadelphia also contributed to 
absenteeism. That the Court met in the blistering 
heat of August and the wintry cold of February 
augmented these problems. The letters and news
paper items that follow, taken from the period 
January, 1792, to August, 1800, provide contem
porary accounts of the difficulties in attending 
meetings of the Supreme Court during the Court's 
first decade. These documents reveal the justices' 
awareness of their constitutional duty as well as 
their sometimes heroic efforts to fulfill that duty 
despite physical discomfort and danger. Several 
justices did not serve long terms because of the 
hardships involved, and two died in office. In the 
course of the initial ten years -during which time 
the Court was composed of only six justices -
twelve different men held the position of Supreme 
COllrt justice. 

Minor changes have been made in order to 
transfer the following documents into print. Only 
a few of the documents have been reproduced in 
fttll. Most begin and end with ellipses to indicate 
that extraneous text has been left out. Spelling, 
capitalization, and punctuation (including the 
ubiquitous baseline dash) have been retained as 

Chief justice john jay 

they appear in the original. For technical reasons, 
marks of punctuation appearing beneath superior 
letters-,-a common eighteenth century practice
have been deleted. Editorial insertions appear in 
italic type within brackets. All the letters pub
lished here are recipient copies, and all were writ
ten and signed by the sender. 

The letter from Chief Justice John Jay that be
gins this collection is a good illustration of the 
early justices' problem in solving the conflict be
tween the great burden of their official duty and 
their personal affairs. Jay tries to balance his de
sire to perform his duties responsibly with the 
necessity to take care of his family. He is so con
cerned about absenting himself from the Court 
that he addresses his explanation to the president. 
Jay states that his coming absence is attributable 
to his pregnant wife's precarious state of health 
but also indicates that his decision to remain at 
home was influenced by the lack of significant 
business before the Court. It is interesting that 
both Chief Justice Jay and Associate Justice Wil
liam Cushing (in the next letter in the collection) 
chose to write to President Washington, the head 
of the executive branch. These are the only such 
lellers foundfrom a justice of the Supreme Court 
explaining his absence to the president in the first 
decade. 
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Chief Justice John Jay to President 
George Washington 
January 27, 1792-New York, New York 
(George Washington Papers, Library o/Congress) 

. . . As I shall be absent from the next sup: 
Court, obvious Considerations urge me to 
mention to You the Reasons of it: Early in 
the next month I expect an addition to my 
Family_ Mrs Jay's delicate Health (she 
having for more than three weeks past 
been confined to her Chamber) renders 
that Event so interesting, that altho she is 
now much better, I cannot prevail on my
self to be then at a Distance from her; es
pecially as no Business of particular Im
portance either to the public, or to 
Individuals, makes it necessary_ ... 

Associate Justice William Cushing to President 
George Washington 
February 2 , 1792-New York , New York 
(George Washington Papers, Library o/Congress) 

. . . I take the liberty to inform you that be
ing on my journey to attend the Supreme 
Court, which is to sit next monday, I have 
had the misfortune to be stopt here, since 
Friday last, by a bad cold attended with 
somewhat of a fever , so that the probabili
ty, at present, seems against my being able 
to reach Philadelphia by the time court is 
to sit. Assoon as my health permits, how
ever, I design to proceed there. The travel-

Associate justice William Cushing 

ling is difficult this Season: _ I left Bos
ton, the 13th JanY in a Phaeton, in which I 
made out to reach Middleton as the Snow 
of the 18th began, which fell so deep there 
as to oblige me to take a Slay, & now 
again wheels seem necessary. If Judge 
Blair & Judge Johnson attend there will be 
a Quorum, I suppose, as two other Judges 
are upon the Spot. The Chief Justice, I per
ceive, cannot be present this term. _ . . . 

Chief Justice John Jay to Associate Justice 
William Cushing 
January 27 , 1793-New York , New York 
(Robert Treat Paine Papers, Massachusetts Historical 
Society) 

New York 27 JanY 1793_ 
Dear Sir 

I am prepared and purpose to set out for 
Pha Tomorrow if the weather should prove 
fair . for altho I have regained more Health 
than I had Reason to expect to have done 
so soon; yet I find it delicate, and not suffi
ciently confirmed to admit of my travelling 
in bad weather. I mention this that in Case 
the ensuing week should be stormy, my 
absence from you may not appear singu
lar _ It is my wish as well as my Duty to 
attend the court, and every Exertion that 

for 
prudence may permit, shall be made 1\ 

that purpose_ I hope the Benevolence of 
Congress will induce them to fix the 
Terms at more convenient Seasons, espe
cially as the public good does not require 
that we should be subjected to the Cold of 

Associate justice james Iredell 
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FebY or the Heat of August_ Mrs Jay joins 
me in requesting the favor of you to pre
sent our best ComplS to Mrs Cushing_ 

I am Dear Sir your aifectle & h'ble Servl 

The Hon'ble Judge Cushing_ 
John Jay 

Associate Justice James Iredell to Chief Justice 
John Jay 
January 21 , l794-Williamston, North Carolina 
(John Jay Papers, Columbia University) 

... It is with the most sensible mortifica
tion that I have to inform you of the disap
pointment of my expectation of attending 
at the Supreme Court in February, at 
which time I was extremely anxious to at
tend on account of the variety of impor
tant business which probably will then 
come on, and of the novel and peculiar na
ture of a part of it. I accordingly set off so 
early as the 14th, but was unfortunately 
taken sick when I had rode about 40 miles, 
and obliged to return. My health has since 
got better, but not so much so as to enable 
me to proceed ... 

If the present System is to continue, I 
beg leave to submit to you and the other 
Gentlemen whether the first Monday in 
January will not be a better time for the 
Supreme Court to meet than the first Mon
day in February. It is a much more certain 
time of travelling from the Southward, and 

Associate Justice John Blair 

no particular objection occurs to me in re
spect to it. 

You will be so good as to inform the 
other Judges of the circumstance which 
has unfortunately prevented my having the 
pleasure to meet them , and I beg the fa
vour of you at the same time to assure 
them of the high respect I constantly feel 
for them ... 

In the next documentary excerpt Jeremiah 
Smith, a congressman from New Hampshire and a 
frequent observer of the Supreme Court, writes to 
William Plume!; a leading federalist in his home 
state, about absenteeism on the bench. Smith 
seems particularly upset by the absence of John 
Jay who was in England negotiating a new treaty. 

Jeremiah Smith to William Plumer 
February 7, 1795 - Philadelphia, Pennsylvania 
(Plumer Papers, New Hampshire State Library) 

. .. The Supreme Court commenced their 
session on monday._ Much of the dignity 
of the Court is lost by the absence of the 
Chief Justice_ Judge Cushing has not at
tended every day _ He is under the Care 
of a PhYSician for a Cancer on his Lip_ 
He attends part of the Time & in those 
Causes where they cannot make a quorum 
without him._ ... 

Associate Justice John Blai!; one of George 
Washington's original appointments to the Su
preme Court, gives evidence in thefollowing letter 
of the great efforts made by justices to peiform 
their official duties. Here Blair describes his ex
periences while attempting to meet his obligation 
to ride the southern circuit and his fear that he will 
I10t be able to attend the Supreme Court in August 
in Philadelphia . In fact , Blair sent his letter of 
resignation to President Washington on October 
25,1795. 

Associate Justice John Blair to Associate Justice 
William Cushing 
June 12, 1795 - Williamsburg, Virginia 
(Robert Treat Paine Papers, Massachusetts Historical 
Society) 

... I oUght to inform you, that a malady 
which I have had for some years, in a 
smaller degree, has since I had the plea-
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sure of seeing you increased so greatly as 
to disqualify me totally for business_ It is 
a rattling, distracting noise in my head_ I 
had much of it at Savannah; besides al
most continual cholic. I would fain have 
declinprl thp decision of several Admiralty 

there, 
cases/\ if I had not been told that delay 
would be greatly ir\jurious, on account of 
the prize-goods being stored at a very 
great daily expense_ This circumstance 
prompted me to go thro that business, al
tho in a condition not fit for any; & I have 
some reason to fear that in doing so I have 
effected nothing but work for the Supreme 

to 
court, &y undoffig what I have done. It is, 
however, a consolation to me, that there is 
yet a court where my errors may be cor
rected_ When I came to Columbia, I 
found much business of the same sort· but 
as in those cases bond & security had' 
been given, & the goods not stored, altho I 
heard an argument on two of them, I 
thought it adviseable (my disorder still in
creasing) to decline making any decree & 
acljourn the court_ The same cause in
duced me to decline holding the court at 

but make the best of my way home, 
Raleigh, /\ having first done every thing I 
could to prevent the fruitless attendance 
of others; & from every thing I have expe
rienced since my being at home, I have lit
tle encouragement to think that I shall be 
able to attend cowt in August; I fear I nev
er shall; & if I find no speedy amendment, 
so as to justify an expectation that I may 
be again qualified to execute the duties of 
my office, I shall certainly resign it_ . 

The next letter, from Justice James Iredell to his 
wife Hannah, furnishes a vivid description ofrlIe 
troubles faced by the early justices and the toll 
these hardships took on their well-being. 

Associate Justice James Iredell to Hannah Iredell 
July 2, 1795-New York , New York 
(Charles E. Johnson Collection, North Carolina Stale 
Departmelll of Archives and History) 

... I arrived here the day before yesterday, 
after a very agreeable passage from New
port of about 51 hours. The latest letter I 
received from you was of the 7lh of June, 
but Mr Lenox told me he forwarded one to 
Newport, which I expect will be returned 
here. I am perfectly well, but extremely 
mortified to find that the Senate have 
broke up without a Chief ,Justice being ap
pointed, as I have too much reason to fear 
that owing to that circumstance it will be 
unavoidable for me to have some Circuit 

duty to perform this fall_ Four Judges 
out of five were upon duty the last time, 
and there is some business, which will 
make it indispensably necessary that two 
Judges shall be on the Eastern Circuit. 
Judge Blair (owing to the Chief Justice's 
absence) went upon the Southern Circuit 
this last spring when he was entitled to 
stay at home if possible, and Judge Wilson 
had also several Courts to attend tho' it 
was his turn to stay, and they had addi
tional duty on the same account 12 
months before_ At least four Judges must 
be on the Circuit this fall, and I hear with 
great concern that Judge Blair was so sick 
in South Carolina that he was not able to 
do any business there . If I have to attend 
any I presume it will be the middle Circuit, 
which begins at Trenton on the 2d October. 

Should I be so unfortunate as to find this 
unavoidable, I will at all events go home 
from the Supreme Court if I can stay but a 
fortnight_ but how distressing is this situ
ation? It almost distracts me. Were you & 
our dear Children any where in this part of 
the Country I should not regard it in the 
least_ But as it is, it affects me beyond all 
expression. The state of our business is 
now such, that I am persuaded it will be 
very seldom that any Judge can stay at 
home a whole Circuit, so that I must either 
resign or we must have in view some resi
dence near Philadelphia, I don't care how 
[retired?], or how cheap it is. The account 
of your long continued ill health has given 
me great pain , and I am very apprehensive 
you will suffer relapses during the Sum
mer. My anxiety about you and the Chil
dren embitters every er\joyment of life. 
Tho' I receive the greatest possible distinc
tion and kindness every where, and experi
ence marks of approbation of my public 
conduct highly flattering, yet I constantly 
tremble at the danger you and our dear 
Children may be in without my knowing it 
in a climate I have so much reason to 
dread. May God Almighty, in his goodness, 
prE!serve you all! At this distance, & not ca
pable of judging, I must depend altogether 
on your discretion to do what is for the 
best, whether to remain in Edenton during 
the summer or not_ Draw upon me for 
what yet! money you want_ I will endea
vour to send you some Sherry and Port 
Wine from here. Mr Jay was sworn in as 
Governor yesterday. He was in danger of 
dying on his passage , and does not look 
well now. I am told, which has greatly as
tonished me, that he did not send his resig
nation of Chief Justice till two or three 
days ago, since the Senate broke up. What
ever were his reasons, I am persuaded it 
was utterly ur\justifiable. The President 
may himself make a temporary appoint
ment, but it is not much to be expected, I 
fear, as few Gentlemen would chuse to ac
cept under such circumstances. I expect to 
go in a few days to Philadelphia ... 
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Almost three years have passed between the 
writing of the previous excerpt and the next two 
excerpts. Oliver Ellsworth of Connecticut is now 
the chief justice. He replaced John Rutledge who 
had served one term as chief justice on a tempo
rary commission but was not confirmed by the 
Senate for a permanent appointment. Rutledge 
had succeeded John Jay who, upon his returnfrom 
England, had resigned in June, f795, to become 
governor of New York . Samuel Chase is the asso
ciate justice who had replaced John Blair. Both 
William Paterson, appointed to the Court in f793 , 
and James fredell, commissioned in February, 
f790 , write to their wives about their concern that, 
with important business before the Court, only a 
bare quorum of the judges has arrived in 
Philadelphia for the February f798 term. 

Associate Justice William Paterson to 
Euphemia Paterson 
February 5, 1798 - Philadel phia, Pennsylvania 
(William Paterson Papers, The State University at 
Rutgers) 

... The Chief Justice has not yet come on, 
and it uncertain, whether he will be here, 
as he has not been well for some time. 
Judge Wilson is in North Carolina, and in . 
such a bad state of health as to render it 
unsafe for him to travel. The other judges 
are here, and to-day court was opened. I 
can form no opinion as to the length of 
time we shall sit; but, I hope, we shall rise 
in the course of three weeks at furthest. 

Associate Justice William Paterson 

James Iredell to Hannah Iredell 
February 5 and 8, 1798- Philadelphia, Pennsylvania 
(Charles E. lohnson Collection, North Carolina State 
Department of Archives and History) 

{February 5:1 Our Court is to begin to 
day, but we have barely a quorum consist
ing of the Judges Cushing, Paterson, 
Chase , and myself: the Chief Justice being 
unfortunately in very bad health, and we 
have now no reason to expect he can at
tend .... 
{February 8:1 Our Court has been very 
busily employed since Monday , being in 
Court every day from ten till three. Un
luckily, the Chief Justice is in such bad 
health, that he', has not been able to- come · 
on, nor is now expected .... 

fn thefollowing excerpt Samuel Chase provides 
a graphic account of the illness thg.t kept him from 
the February f799 term of the Supreme Court and 
that would cause him to miss the circuit court in 
New York. James fredell, on his way to Philadel
phia to attend the Supreme Court, had visited 
Chase in Baltimore. 

Associate Justice Samuel Chase to Associate Justice 
J ames Iredell 
March 17, l799-Baltimore, Maryland 
(James Iredell S,: and it: Papers, Duke University) 

.. . For five weeks after you left Me I was 
{letters inked outl confined to my Bed
Chamber, and three to my Bed. for some 
Days I was very ill. I was so very weak, 
that I could not walk across my Room 
without assistance. it is 14 Days, this Day, 
since I came below Stairs, and J have been 
only able, this last Week, to go in a close 
Carriage into the City for Exercise. I have 
not the least Hope of being able to travel 
in time to attend the Circuit Court at New 
York, on the 1st day of next Month. a Re
lapse would be fatal . my Cough is still bad 
and the Spitting continues. my Lungs are 
so very weak, that I cannot bear ffle le&&l 
any but very gentle Exercise .... 

The next letter relates to James Iredell's ab
sence from the Supreme Court during the August 
f799 term. fredell's circuit the previous spring had 
been very arduous because of the trial in Pennsyl
vania of John Fries and the Northampton insur
gents. The increasing emotional strain on fredell 
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Associate Justice Samuel Chase Associate Justice Bushrod Washington 

during the course of the trial shows in the lellers 
he wrote to his wife Hannah in May, 1799 (Charles 
E. Johnson Collection, North Carolina State De
partment of Archives and History). Two months 
after Bushrod Washington wrote the following iet
ter, James Iredell died on October 20, 1799. 

Associate Justice Bushrod Washington to Associate 
Justice James Iredell 
August 20, l799-Alexandria, District of Columbia 
(Charles E. Johnson Collection , North Carolina State 
Department of Archives alUi History) 

. . . Upon my arrival at Baltimore about the 
first of the month, I heard from Judge 
Chace, with great concern that you were 
too much indisposed to attend the su
preme Court. The fatigue to which you had 
been exposed during the Circuit was well 
calculated to produce this consequence, 
and you would have acted imprudently I 
think to venture upon so long a Journey in 
your then state of health. It will alford me 
very sincere pleasure to hear of your re
covery. 

Judge Cushing was seized upon the road 
by an indisposition so severe as to prevent 
his proceeding. Fortunately, there was no 
business brought on which involved any 
question of importance or difficulty, & the 
term was consequently short. I went from 
and returned to Baltimore with our broth
er Chace, whose excellent now of spirits & 
good sense rendered pleasant a Journey 
which would otherwise have been fatigu
ing & disagreable .... 

The next group of documents, compos~d of tet
ters and newspaper articles, demonstrates the 
continuing difficulties faced by the early justices 
as the decade wore on. A leller from Associate 
Justice Samuel Chase 10 his wife illustrates in 
minute detail the hazards of travel that faced the 
justices as they auempred to get to Philadelphia in 
time for the opening of the Court . The remaining 
documents show how the absence of the justices 
from the Supreme Court affected the conduct of 
business . 

Philadelphia Gazelle February 3,1800 

The Hon . Judge CHASE very narrowly 
escaped being drowned, a few days ago, 
in crossing the Susquehanna . He was 
taken from the river almost lifeless . 

Mr. Chase was on his way to this City. 

Associate Justice Samuel Chase to Hannah Chase 
February 4, 1800- Havre de Grace, Maryland! 
(Dreer Collection. Historical Society of Pennsylvania) 

.. . It has pleased God once more to save 
Me from the most imminent Danger of 
sudden Death. my Son also in his great Ex
ertions to save Me fell in three times and 
was in very great Danger. a young Officer 
of the Name of Alexander was the chief In
strument. he tied a Leather Strap round 
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my leg, and my Son held Me the whole 
time , by my Coat near my Neck , I beleive 
about five Minutes. I once exerted myself 
so far as to get my Breast on the Ice, but it 
broke. I was perfectly collected, but quite 
exhausted, I relied only on the protection 
of my god, and he saved Me. I tlffl was con
cerned to see my son in such Danger, but 
he would not save himself without saving 
Me. a Negroe Fellow (called Ben) was the 
only Person besides Mr Alexander, who 
gave any assistance. there were two french 
gentlemen, who were so frightened they 
ran ashore._ the other Negroes were also 
so alarmed that they did not assist, but 
running up all together but my Son 
called and stopped them, as all would have 
broke in and probably all perished . when I 
was haled2 out I got on the Baggage 
Sledge, and was drawn ashore by two Ne
groes._ again all would have come to the 
Sledge but my Son prevented them. I was 
brought in Arms of all to the House, I im
mediately was rubbed dry and put into 
Bed between Blankets. I fell in before Sun
rise_ At 10 oClock SammyJ wrote Tom
my,' and Capt Barney sent to the post of
Ike; by Neglect of the f!65f Deputy Post 
Master (ke?] it was not sent. after 12 
oClock Capt Ketty was so kind (with Mr 
Pleasants) to call to see Me. I was then in 
a little perspirabaJ,;; which came on with 
Difficulty. My Head was rubbed all over 
with Brandy. I took a little burnt,6 and 
drunk (Whey?] and Tea. I was afraid to sit 
up to write, and sent You a Message by 
Capl Ketty, in the Morning I set up to have 
my!fte Bed (made and?] yesterday Morning 
I got up and shaved, and I cannot discover 
that I have taken Cold, and I think I am as 
well as if the accident had not happened. 
for fear You should think I was hazardous 
I will give You the particulars._ We got 
here on Fryday about 4 o'Clock. Capt Bar
ney said the Ice would not bear. and could 
not easily be cut. on Saturday afternoon 
some Persons crossed on the Ice. on Sun
day before Day light one of the Negroes 
came into my Room. and desired me to get 
up, that the passengers were going over, 
that the Ice had been tried and would bear 
a Waggon and horses. when I came down I 
asked Capt Barney, who said the Ice had 
been tried, & there was no Danger,_ two 
Negroes went before Me with the Baggage 
on a sleigh. I followed directly on the 
Track. Sammy went about ten feet on my 
right Hand . the other Passengers followed. 
Myself and Son carried a long Boat-Hook. 
about 150 Yards from the shore, (in about 
fifteen feet Water) one of my feet broke in, 
I stepped forward with the other foot, and 
both broke in. I sent the Boat-Hook, & 
across, which prevented my sinking. Sam
my immediately ran up, and caught hold of 
my Cloaths, and fell in,_ he got out and 
lay on the Side of the Hole, and held Me 
and broke in twice afterwards._ I was 
heavily cloathed. my Fur Coat was very 

heavy when it got wet._ I must inform 
You of our Circumstance. I had just of
fered up a prayer to god to protect Me 
from the Danger, when I instantly fell in. 
You know I have often mentioned In
stances of the special Intraposition7 of 
providence in my favor, among several, 
last December in Annapolis, I believe I 
was saved by his special favor. and I feel 
myself most grateful, and shall now have 
cause to remember and to give Thanks._ 

Sammy wrote Tommy on yesterday, & I 
hope it got safe and made You easy._ In 
the afternoon Judge Washington got here, 
& immediately passed in the Mail Boat._ I 
will pass when 1 can go in the large Boat. 
the people are now breaking over, and the 
passengers are preparing to go over(.] I 
shall stay, at least until the Boat returns, 
and be satisfied I wtH will not go until 
there is no possible Risque .. 

I Samuel Chase misdated this letter as January in
stead of February, When he wrote it, he was " At Cap
tain Barneys," a tavern, formerly called Rodger 's 
Tavern , at Havre de Grace. Maryland, on the west 
bank of the Susquehanna River. 

2 "To draw or pull." OED. 
3S amuel Chase , Jr. (1773-1841). son of Samuel 

Chase. 
4Thomas Chase (1774-1826), son of Samuel Chase, 
5S amuel Chase, who was thawing out from his fall 

in the icy river, means here that "in a little" time, as he 
warmed up. he was perspirable. or able to perspire, 

61,e., burnt brandy. 
7 I.e .• interposition . 

Philadelphia Gazelle August 12, 1800 

On Saturday last, the Supreme Court of 
the United States commenced its session 
in this city. The indisposition of Judge 
Chase prevented the Court from proceed
ing to business on the first day of the 
term. Several important causes will be 
heard and determined in the course of the 
present week, ... Judge Cushing (owing to 
indisposition) has not attended. , , . 

Associate Justice William Paterson to Associate 
Justice William Cushing August 19, 1800-New 
Brunswick , New Jersey 
(Robert Treat Paine Papers, Massachusells Historical 
Society) 

... Judge Chase, being indisposed, did 
not arrive at Philada till saturday, the gh of 
the month, when we made a court, and 
went through the business by friday after
noon of the following week._ 
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The conclusion to be drawn from this collection 
of documents is that the Supreme Court justices 
were acutely aware of the importance of their offi
cial duties and made sincere efforts to meet their 
obligations. But the impediments Congress had 
placed in their way made it difficult for the early 
justices to carry out their duties in a way that 
added dignity and importance to the judicial 
branch. The justices' absence from Supreme 
Court alld circuit court sessions, whether caused 

by illness, the hazards of travel, or additional 
tasks imposed on them by the president and Con
gress, undermined their effectiveness and ham
pered the development of the Court . Thus at the 
end of the first decade of the Court's existence, the 
justices, tlwughfaithfully discharging their duty to 
interpret the Constitution, had not yet molded the 
Supreme Court into the governmental institution 
of tremendous consequence that it is today. 



On Review: Recent Books About the 
Supreme Court, 

the Justices, and the Constitution 
by D. Grier Stephenson, Jr. 

The United States Supreme Court and its deci
sions have long been the target of the analytical 
and probing eyes of scholars , journalists, and 
other publicists. Indeed , the work of the Court has 
attracted attention since its first session in 1790, a 
fact which should surprise few in a political sys
tem which both aspires to be democratic and al
lows judges such a large hand in interpreting pub
lic policy. "Where the courts deal, as ours do, with 

great pUblic questions ," confided Justice Stone, 
" the only protection against unwise decisions, and 
even judicial usurpation , is careful scrutiny of 
their action and fearless comment upon it." 2 

Other Justices have sometimes encouraged 
such scrutiny. "It is a mistake to suppose," Justice 
David Brewer decla~ed in 1898, "that the Su
preme Court is either honored or helped by being 
spoken of as beyond criticism. On the contrary, 
the life and character of its justices should be the 
objects of constant watchfulness by all and its 
judgments subject to the freest criticism." 3 

Charles Evans Hughes claimed that widespread 
knowledge of how the Court operated would 
reaffirm popular respect for the judiciary.4 And 
Professor Felix Frankfurter echoed Brewer's call 
before his own appointment to the Court. " [T]he 
work of the Supreme Court , " Frankfurter main
tained , " is the history of relatively few per

sonalities . . .. To understand what manner of men 
they were is crucial to an understanding of the 
Court. " 5 Later he asserted, "The intimacies of 
the conference room -the workshop of the living 
Constitution-are illuminations denied the histo
rian .... Divisions on the Court and clarity of 
view and candor of expression to which they give 
rise, are especially productive of insight. More
over, much life may be found to stir beneath even 
the decorous surface of unanimous opinions." 6 

Interest in the Court shows no signs of abating, 
not in the least because its justices remain in the 

forefront of the controversies which perplex and 
divide the nation . Several receHo volumes high-

light the work of the modern Court, its Ju"stjces, 
and the relationship between the Supreme C'ourt 
and the constitution.7 

The Modern Court 

Publication of Bernard Schwartz's Super 
Chief Earl Warren and His Supreme Court in 
June 1983 occurred almost fourteen years to the 
day after Warren witnessed the swearing in of his 

successor, Warren Earl Burger, on June 23, 1969, 
as Chief Justice of the United States. Students'of 
the Court today are therefore nearly as removed in 
time from Warren's departure as Chief, as Warren 

himself was in 1969 from his first day on the bench 
in October 1953 . While the Warren Court has ever 
since been of interest to politicians, practitioners, 
and scholars alike, Professor Schwartz 's volume 
is the first full-scale chronicle not only of the deci 
sions of the Warren Court but of the Chief Justice's 

hand in them . The result is a massive display of the 
Supreme Court at work during the years 1953-
1969, rather than a biography in the usual sense.s 

When Warren became Chief Justice, no small 
part of his new challenge lay in the variety of 
strong-willed personalities who populated the 

bench. Justices such as Felix Frankfurter, Robert 
Jackson , Hugo Black , and William Douglas com
prised, some assert , not only one of the most tal

ented quartets of brainpower ever to grace the 
Court at the same time but one of the most feud
disposed and animosity-ridden groups in the 
Court's history. The "brethren" Warren now had 
to try to lead, writes Schwartz, "were perhaps the 
most unbrotherly in the Court's annals." 9 

The sec0nd part of Warren's challenge ap
peared as a maze of complex issues which increas
ingly crowded the docket. When Warren took 
both the constitutional and judicial oaths as Chief 

Justice on October 5, his thirty-four years of pre

vious public service paled in comparison to what 
" his" Court would do during the next sixteen. 
According to Schwartz, Warren led the Court in a 
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Associate Justices Felix Frankfurter (top, left), Hugo Black (top, right), Robert Jackson (bottom, left), and William O. 
Douglas (bottom, right). Was this "talented quartet of brainpower" racked by internecine feuds? 

way the nation had not seen since the days of John 
Marshall , if then. At his retirement in 1969 , the 
name of Earl Warren and the designation "Warren 
Court" had become synonymous with judicial ac
tivism . Certainly it was difficult to recall any other 
period of similar length when the Justices had 
engaged themselves on so many fronts in so many 
causes. Likewise, one would be hard-pressed to 

discover another time in American history or in 
the history of any other nation when a court be
came the prime mover of such extensive social 
change, or when so pervasive a revolution was 
ever achieved by largely peaceful means. "Com
ing to grips with the hard, often unpleasant facts of 
contemporary American life," Alpheus Mason 
has written, "the Warren Court translated our 
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long-time commitment to racial equality into a 
certain measure of social and constitutional real
ity." The reapportionment decisions "brought us 
closer to the ideal professed in 1776, [that] just 
governments rest on the consent of the governed . 
New rules of criminal procedure were formu
lated, giving a ring of truth to Equality under the 
Law." 10 The prevailing mood seemed to belong , 
in Justice Harlan's view, to those who saw the 
Court "primarily as the last refuge for the correc
tion of all inequality or injustice, no matter what 
its nature or source . . .. " I I 

Super Chief is distinguished by a thorough
going reliance on Justices' personal papers and 
Court memoranda to an extent not seen since ap
pearance of Alpheus Thomas Mason 's monumen
tal Harlan Fiske Stone J2. nearly three decades ago. 
Not only are the Harold Burton Papers at the Li
brary of Congress and the Felix Frankfurter Pa
pers at Harvard and the Library of Congress 
mined extensively, but numerous citations refer 
the reader to the John M. Harlan Papers at Prince
ton and the Tom C. Clark Papers at TexasY 
Moreover, Schwartz has squeezed more than any
one yet from the surviving Hugo L. Black Papers, 
also at the Library of Congress . Finally, there is at 
least one acknowledged, but unidentified , source 
for the detailed descriptions Schwartz includes on 
the second half of Warren's tenure as Chief Jus
tice. From these and other resources, Schwartz 
constructs a perspective of Warren and his Court's 
decisions and presents substantial amounts of new 
information on , and insight into, how the justices 
arrived at those decisions. 

Two episodes merit brief attention here: the 
1954 school segregation and the 1962 reappor
tionment cases.14 With the former, Schwartz's re
search leads him to the conclusion that Justice 
Frankfurter deserves principal credit for delaying 
a decision on the constitutionality of racial segre
gation in public schools from 1952 to the 1953 
term. A June 1953 decision in Brown would prob
ably have been six to three or perhaps five to four 
in favor of the Negro plaintiffs. In view of the 
hostility and defiance a unanimous bench faced 
for a decade after 1955 in implementing Brown, 
one can only imagine the consequences awaiting a 
Brown Court split nearly down the middle. Fur
thermore, the bench which faced Brown a second 
time in the fall of 1953 was led by newly appointed 
Chief Justice Warren who, Schwartz contends, 
was much more resolute in moving to end racial 
segregation than his predecessor Chief Justice 

Vinson had proven to be. 
With legislative reapportionment, Warren 

himself later agreed that decisions such as Baker 
v. Carr and Reynolds v. Sims's had been his 
Court's greatest handiwork. Students of the 
Court know that Baker stands for the proposition 
that the Supreme Court (as well as other federal 
courts) has jurisdiction over the apportionment 
of state legislatures . Yet, Baker did not lay down 
particular standards the district courts were sup
posed to apply in suits challenging apportion
ment. Instead, the standard appeared in the 1964 
cases of Wesberry v. Sandersl6 and Reynolds v. 
Sims when a majority imposed the one-manJ 
one-vote rule on congressional districts and on 
both houses of state legislatures. 

According to Schwartz, Baker came close to 
being a different decision. Most of the Baker ma
jority were prepared to say that the Equal Protec
tion Clause required states to maintain "approx
imately fair weight" in apportioning one house 
of a state legislature . (This was not the equality 
standard the Court later imposed in 1964 .) But in 
order to preserve a majority of the Court behind a 
single opinion, the question of standards was left 
out. Instead, Justice Brennan's opinion for the 
majority reached only the jurisdictional issue, 
leaving the required standard for another day and 
case . By 1964, a majority of the Court was ready 
to adopt an equality standard not just for one 
legislative chamber but for both. Had Baker 
originally laid down a standard for constitution
ally correct appointment, it seems improbable 
that the same justices would have changed their 
minds two years later to adopt the nearly inflexi
ble rule of numerical equality. 

Race , apportionment, and many other ques
tions which engaged the Warren Court comprise 
much of the business of the Burger Court. A sur
vey of major developments at the Court since 
1969 appears in editor Vincent Blasi's The 
Burger Court . 17 If Schwartz's Super Chief is a 
work by a single author exploring a variety of 
legal and constitutional questions through the 
perspective of the Chief Justice , Blasi's is a col
lection of eleven articles authored by twelve 
scholars largely focusing instead on a series of 
legal topics. These range from Thomas Emer
son's "Freedom of the Press under the Burger 
Court" to Ruth Bader Ginsburg's "The Burger 
Court 's Grappling with Sex Discrimination " and 
R.S . Markovits's "The Burger Court, Antitrust, 
and Economic Analysis. " Of general interest are 
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The Burger Court in 1975. Seated (left to right) in the front row are: Associate Justices Byron White, aDd William J. 
Brennan, Jr., Chief Justice Warren Burger, and Associate Justices Potier Stewart and Thurgood Marshall. Standing 
(left to right) are: Associate Justices William H. Rehnquist, Harry A. Blackmun, Lewis F. Powell, Jr., and John Paul 
Stevens. 

two: Martin Shapiro's " Fathers and Sons: The 
Court, the Commentators, and the Search for 
Values," and Vincent Blasi's "The Rootless Ac
ti v ism of the B urger Court. " 

In Shapiro's view, the bulk of the commentary 
on the Warren Court during the 1950's and 1960's 
came from a generation of scholars whose forma
tive experience had been the New Deal. Seeing 
the Warren Court as constitutionalizing the major 
policies of the New Deal, Shapiro notes the irony 
in the intellectual battles raged "so fiercely about 
whether the Court could or should act, while 
agreeing so fundamentally on the substantive 
goodness of what the Court was doing or would 
do if not restrained by its own modesty. "18 

These disputations now seem like distant thunder 
in the literature because generations have 
changed. For current Court commentators, the 
major event is not President Roosevelt 's fight 
with the Court, but Brown v. Board ojEducation. 
The magic year is not 1937 but 1954. For them, 
there is a happy acceptance of judicial activism, 
worrying over how the Court should act, not 
whether the Court should act. 

Yet, just as the previous generation anguished 
over initiatives of the Warren Court, many from 

the current generation of commentators seem 
displeased with the work of the Burger Court. 
The displeasure results, however, not because the 
commentator') are activists and the Court is not, 
but because the Court's activism is not in service 
of the "right" values . The Warren Court's ac
tivism promoted the New Deal values of 
equality, and herein lies that Court's attractive
ness to many commentators today. The Burger 
Court, Shapiro contends, has not pursued 
equality values with the same enthusiasm but is 
inclined toward "autonomy." 19 

Of course the Warren Court was not entirely 
consistent in promoting equality, any more than 
the Burger Court has unerringly preferred au
tonomy, writes Shapiro, 

[n all candor, ... it must be admitted that the 
Court, like everyone else, seems 10 have an 
enemies list. It is far less interested in defending 
some people's autonomy than others. The bad 
guys include pornographers , war protesters, wel
fare recipients, practitioners of nontraditional reo 
ligions and life-s tyles , and the business commu
nity. The last in the rogues' gallery may seem to 
be in odd company. But this is one area in which 
the Warren Court's constitutionalization of the 
New Deal's political victory has been sustained 
and reemphasized by the Burger Court . 
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Moreover, search and seizure decisions over 
the past 15 years have hardly enshrined au
tonomy values , and in affirmative action cases 
the Burger Court has gone out of its way to pro
mote equality rather than autonomy. "In short," 
says Shapiro, "the young white male who is low 
on the career ladder has joined the pornographer 
and the businessman on the enemies list." 21 

Still, the Burger Court's equality record re
sults in tension between Court and commen
tators . Just as the 1937 Court fight meant that the 
"New Deal generation of commentators could 
not love the truly New Deal Court," the new 
generation of commentators "cannot love the 
Burger Court." Why? The "Burger Court is re
sponsive to, and a victim of, the breakdown of 
the New Deal consensus which the Warren Court 
pursued. " 22 

The new generation of commentators is retro
spectively happy with the Warren Court for the 
same reasons it is retrospectively happy with the 
pre- Vietnam democracy of Lyndon Johnson, and 
it is unhappy with the Burger Court for the same 
reasons it is unhappy with the post- Vietnam de
mocracy of Jimmy Carter and Ronald Reagan . In 
a world in which political goals are not clear and 
policy consensus is diminished, the Supreme 
Court is as unlikely as the rest of government to 
acquire a cheering sect ion. 

Like Shapiro, Vincent Blasi portrays an activist 
bench in his "The Rootless Activism of the Burger 
Court ." Indeed, the current Court is every bit as 
activist on almost every count as its predecessor, 
especially in terms of doctrinal innovation. " Per
haps the Warren Court's pace was faster or its 
range broader," asserts Blasi. But "ifso, the dif
ference can hardly be considered dramatic or fun
damental. If its legacy of innovative constitutional 
doctrines is what made the Warren Court the 
paradigm of an activist court, no new paradigm is 
needed to comprehend the central tendency of its 
successor. "23 That assessment is especially sig
nificant in view of the efforts by three Presidents 
since Warren's retirement to select less activist 
justices . Unlike Shapiro, however, Blasi believes 
the debate between activists and restraintists will 
not only continue but continue to be important. 
Three decades of judicial activism of varying in
tensity have not left its opponents at bay. 

In a second difference with Shapiro, Blasi finds 
little evidence of any consistent support for par
ticular values, whether leaning toward "equality" 
or "autonomy." Instead , Blasi gleans from dozens 
of decisions ample evidence of a "powerful aver-

sion to making fundamental value choices." 24 If a 
majority of the Warren Justices reflected a "moral 
vision and an agenda" in many of their decisions, 
the activism practiced by a majority of the present 
Court is "centrist," "pragmatic ," and even " root
less." 25 This style is apparently encouraged by the 
growth of bureaucratic government and the in
creasing political impact of single-issue groups, 
combined with what Blasi considers "strength in 
the center and weakness on the wings" among the 
justices. The result is activism" inspired not by a 
commitment to fundamental constitutional prin
ciples or noble political ideals, but rather by the 
belief that modest injections of logic and compas
sion by disinterested , sensible judges can serve as 
a counterforce to some of the excesses and ir
rationalities of contemporary governmental 
decision-making." 26 

Pragmatic judicial review is useful in the short 
run, but risky over time, thinks Blasi, because it 
"may lose its essential oracular qual ity, in its claim 
to embody transcendent principles." Further
more , "constitutional interpretation makes its 
most significant contribution to the governing 
process by legitimating or discrediting basic ideas 
that lie at the center of political dispute." Blasi 
believes this contribution is missing. " In that one 
respect, but only in that respect, the Burger Court 
has kept a low profile. " 27 

The Justices 

Most public officials share with the rest of hu
mankind a common fate: after death, passing 
years and fading memories soon consign almost 
everyone to oblivion. Even some justices of the 
Supreme Court have not escaped this end . Yet a 
few surely seem destined by their decisions, 
deeds, and doctrines to be ranked among the re
membered; to remain near the gateway of schol
arly and popular interest for a very long time. 

Rather than reflect on the work of the Court as a 
whole , some authors prefer to focus attention on 
the personalities who have given the bench its 
c;haracter. At least since publication of Albert J. 
Beveridge's Th e Life of John Marshall,28 the jud
icial biography has come into its own, as a unique 
type of literature. A judicial biography should at
tempt at least two objectives: the portrayal of the 
life of the subject, especially in terms of personal 
and intellectual growth, interests, and accom
plishments; and, the depiction of the Court at 
work. The two are related, of course , and the goal 
of each is increased understanding of the institu-
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tion by way of the individual. Akin to the judicial 
biography are circumscribed studies which at
tempt to highlight one or more aspects of a jus
tice's career. 

In The Brandeis/Frankfurter Connection,29 
Bruce Murphy eschews the approach of the full
scale judicial biography in order to examine the 
relationship between two extraordinary men who 
left their mark not only on the Court and constitu
tional jurisprudence but on the quality of Ameri
can life . The volume is testimony to the truth that 
the separated powers mandated by the Constitu
tion make judicial independence possible and that 
its shared powers make occasional breaches of 
that independence probable. 

Studies by other scholars have shown that law 
and custom have combined to staff the Supreme 
Court with individuals who have occasionally rel
ished political activity and who have found absti
nence from it a sometimes unattainable goal. 
Varieties of such political activity are many. Since 
the time of John Jay's Court , standards of propri
ety have been least tolerant of partisan ballot
box-related pursuits by justices on either their own 
or another's behalf. Least objectionable and often 
even admired have been efforts to improve the 
efficiency of the courts. In between are things 
justices can do extra-judicially, directly or indi
rectly, and more or less privately, to help guide the 

course of public policy in areas which mayor may 
not come before them for review. 

By almost any measure, Brandeis and Frank
furter would rank among the half-dozen or so most 
politically active justices. Murphy's examination 
of their endeavors is the product of extensive and 
careful research into numerous manuscript collec
tions and oral histories, a few of which have only 
recently been open to the public . Much of course 
was already known about the political interests of 
these two justices. For example , Alpheus Mason's 
biography of Brandeis four decades ago devoted 
considerable space to Brandeis's off-Court Iife.30 

Having a narrower scope, Murphy provides more 
detail, including Brandeis's practice of sup
plementing Professor Frankfurter's income. 
Murphy's addition to what is known about 
Frankfurter is more notable, lending support to 
the view that, for a decade or more, little of im
portance happened in Washington that escaped 
Frankfurter's notice. Moreover, Murphy's book is 
additional evidence for the developing opinion 
that Frankfurter's impact as a political ~perator 
outside the Court was as far-reaching and perhaps 
more enduring than his bequests to constitutional 
jurisprudence . 

As a justice, Brandeis went to greater lengths 
than did Frankfurter to keep his off-Court enter
prises out of the spotlight. Brandeis 's concern for 
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Abstinence from political activity was an unattainable goal for Justices Louis Brandeis (Iell) and Felix Frankfurter 
(right), according to author Bruce Murphy. 
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secrecy is not hard to fathom . The major charge in 
1916 against his nomination was " lack of judicial 
temperament." If by this his critics meant that on 
the Court he would be unable to abandon his 
former interests in promoting the commonwealth, 
they were correct. If all of Brandeis's political 
activity, including the financial arrangement with 
his close friend Felix Frankfurter, had become 
common knowledge during his tenure on the 
Court, or even shortly thereafter, the charge 
would have proved accurate.31 

The Brandeis/Frankfurter Connection has al
ready renewed the debate on judicial proprieties 
and the risks their infringement entails . As jus
tices, Brandeis and Frankfurter each took 
chances. Even the latter's close contacts with Pres
ident Roosevelt in planning for war with Hitler
a subject seemingly far removed then from the 
Court's docket-surged to the foreground in his 
majority opinion in the Gobitis flag-salute case.32 
Recent events suggest that both the likelihood and 
consequences of exposure are greater today for 
one who ventures beyond Court-related matters. 

Some of the raw material Murphy employed 
had appeared in Harold Hirsch's The Enigma of 
Felix Frankfurter:33 which attempts to explain ju

. dicial behavior in terms of psychological theory. 
Tradit!onally, scholars have written about Justice 
Frankfurter 's years on the Court as manifesting 
faith in a constitutional philosophy of judicial re
straint. But the contrast between the pre-Court 
Frankfurter as a political "liberal" and the on
Court Frankfurter as a judicial " conservative" has 
seemed both abrupt and uncomfortable. While not 
diminishing the role of values in the life of a public 
official, Hirsch believes that application of psy
chological theory helps to account for this appar
ent inconsistency, among other things, and leads 
ultimately to a more complete understanding of 
Frankfurter's career. Specifically, Hirsch finds 
many similarities between Frankfurter's behavior 
(as teacher, political activist , presidential advisor, 
and justice) and "Horney 's general neurotic per
sonality type and the .. . style of the narcissistic 
personality. ... [A]lthough any single piece of 
evidence I have presented could perhaps be ac
counted for in a different manner, the cumulative 
weight of the evidence makes such alternative 
explanations doubtful and lends support to my 
hypothesis ." 34 

Hirsch correctly observes that a justice's work 
consists of more than votes and opinions. It con
sists as well of one 's personal style on the bench, 

including relations with colleagues, mentors, 
and disciples . Frankfurter 's emphasis on judicial 
self-restraint, especially the extent to which he 
was prepared to stretch the concept, resulted in 
part from his attitude (anger) toward fellow lib
erals (such as Black, Douglas, and Murphy) who 
eventually opposed him . Frankfurter, as the con
stitutional scholar on the bench, wanted to lead, 
but they rejected his leadership. The challenges 
his colleagues posed resulted in his ignoring 
" countervailing claims within his own belief sys
tem" and "his own commitment to the existence 
of a hierarchy of values in the Constitution . ... " 
Hirsch goes so far as to assert that Frankfurter 
would have been willing to adopt some variation 
of the "preferred freedoms" concept had it not 
"been first presented by a man he did not respect 
and in a case that touched him on a number of 
different levels . ... " 35 Having taken this stand , 
"he could only defend it further in Barnette, 
given the added impetus of his anger at the liber
als for deserting him and his sense of himself as 
the true interpreter of Holmes." At the same 
time, for values that were " psychologically im
portant to him" such as separation of church and 
state and academic freedom , Frankfurter could 
temporarily abandon judicial self-restraint, 
"thereby opening himself to the charges of logi
cal contradiction and hypocrisy." 36 

In supplementing traditional analyses of 
Frankfurter'S constitutional jurisprudence , 
Hirsch's approach - hinged as it is on the va
lidity of particular psychological theories
makes plain the full complexities of Frank
furter's astonishing and achievement-filled life . 
As Hirsch concludes , "if it makes him any less 
magnificent, it does so ... only by making him 
more human." 37 

One of Justice Frankfurter's chief antagonists 
on the bench was of course Hugo Black. In fact, 
everyone of Frankfurter's terms on the Supreme 
Court was shared with Justice Black . The con
stitutional thought of one usually stands clearest 
when placed alongside the thought of the other. If 
one misses much of the modern Court by over
looking Frankfurter 's role, the same can be said 
if Black somehow goes unnoticed. James J. 
Magee makes the latter prospect highly unlikely 
in his monograph on Black's First Amendment 
absolutism.38 

Like Frankfurter, Justice Black's long judicial 
career contains its own set of puzzling questions . 
Justice Black, asserts the author, has joined the 
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thin ranks of members of the Court "who have 
sought diligently and conscientiously to develop a 
constitutional jurisprudence which would serve to 
limit as well as to justify the exercise of judicial 
power. " 39 As an opponent of "judicial discre
tion," Black could ruthlessly enforce the strictures 
of the First Amendment against majority senti
ment that infringed on individual rights. As a 
staunch defender of free speech (extending its pro
tection even to pornographers and libelers) , Black 
could withhold the First Amendment's shield 
from those who protested racial discrimination or 
unjust arrest with their feet , after earlier extending 
it to labor picketers . 

Magee shows that Black's First Amendment 
jurisprudence evolved rather than appeared full 
blown, and was shaped in part by his mighty ef
forts to maintain internal consistency in his opin
ions and voting record . Consistency was a means 
to avoid that discretion (the hobgoblin of judicial 
power) which so troubled Black about the Court 
of the 1920's and 1930's that had applied vague 
contours of the Constitution to make or unmake 
national economic policy. Consistency com
bined with absolutism in the 1950's to guard the 
First Amendment from "balancers" (led Chiefly 
by Frankfurter) who would not only weaken 
constitutional commands in deference to Con
gress and state legislatures but would leave the 
meaning of the First Amendment in the hands of 
those who found its restriction most convenient. 
His war on First Amendment balancing over
looked what Magee sees as considerable balanc
ing by Black himself during the 1940's. 

But new decades bring unforeseen constitu
tional problems. If Black's First Amendment 
jurisprudence served him well in the 1950's as the 
Court encountered subversive activities cases , 
the civil rights protests of the 1960s presented a 
difficulty. If the First Amendment's words of 
"Congress shall make no law ... " applied to 
speech and press, what about assembly? How 
could there be an absolute right to assembly 
without society 'S ending up in a state of anarchy? 
Black escaped this dilemma, at least to his own 
satisfaction, by distinguishing between 
"speech" and "conduct." Symbolic protest in
volving marches, meetings, sit-ins , and the like 
were not automatically accorded constitutional 
protection . To have said that they were-and still 
to have avoided social chaos - would have re
quired Black to renounce absolutism, a recourse 
he would not accept. Rather, Black decided that 

Associate Justice Hugo L. Black 

people had an absolute right of assembly in 
places" where people have a right to be for such 
purposes." 40 So the anti-discretion jurist found 
himself boxed into a canyon of discretion . Or, in 
Magee 's words, "his dilemma vanished as the 
constitutional right of assembly evaporated: The 
people have an absolute right of assembly when
ever the government so allows. Placed in the mid
dle of an insoluble dilemma, Justice Black found 
himself promoting a contradiction in terms." 41 

Of course , one who believes that some con
stitutional rights are absolute must, sooner or la
ter, encounter diffic ulties similar to those that 
beset Justice Black. Magee concludes by observ
ing that the policy consequences, had Black's 
view become the dominant one, would not be 
healthful in "a society which respects and desires 
to protect many freedoms and values." 42 Still, 
he does not overlook the positive qualities of 
Black's First Amendment jurisprudence, even 
as he lays bare the limits of Black's accom
plishments .43 

No justice of the Court conscientiously and 
persistently endeavored , as much as Justice 
Black did , to establish consistent standards of ob
jectivity for adjudicating constitutional issues. 
Throughout his influential, long, and dedicated 
service on the Supreme Court, believing firmly, 
as he did, in the rule of law, he tried to find those 
standards primarily in the language of the Con-
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stitution. His diligence, perseverance, and his 
purpose were laudable: He wanted to limit the 
capacity of life-appointed judges to establish so
cial policy as the product of their own ideas and 
values - their politics; he wanted to prevent 
courts from balancing away precious constitu
tional guarantees . But Justice Black was in search 
of an objectivity which does not exist, at least not 
in the field of constitutional interpretation and ad
judication . 

James Simon's Independent Journey portrays 
the life of a third person prominent in the era of 
the modern Court: William O. Douglas. Presi
dent Franklin Roosevelt's fourth appointee to the 
Court (after Black, Reed, and Frankfurter), 
Douglas sat until 1975, surpassing on the way in 
1973 Stephen J. Field's longevity record of serv
ice as a Justice. More than any other American 
jurist, Douglas is remembered as a folk hero, a 
characterization Douglas did little to discourage 
during his busy life. 

Independent Journey is a full-scale biography 
of Justice Douglas. With profit, Simon painstak
ingly and productively sifted the Frankfurter and 
Burton Papers at the Library of Con gress , as well 
as smaller collections, such as the Fred Rodell 
Papers at Yale, containing Douglas correspond
ence. Unfortunately, the 30,000 items in the 
Douglas Papers at the Library of Congress re
mained completely restricted during the time 
Simon conducted his research. For this hand
icap, he compensated somewhat by gleaning 
much from interviews with colleagues, clerks, 
and family, including an extraordinary meeting 
with Douglas himself that must be read to be be
lieved.45 There is no indication that he saw the 
second volume of the Douglas autobiography46 

in manuscript form , although Simon naturally 
made extensive use of the first, which appeared 
in 1974. 47 

Simon is graphic in revealing Douglas as a law 
teacher at Yale and as a fierce advocate and ad
ministrator at the Securities and Exchange 
Commission. Even had Douglas engaged in no 
public service after 1939, one suspects that his 
mark on the American polity would have been 
lasting. Once on the Court, Simon considers 
Douglas's most lasting contribution to have been 
his emphasis on the judiciary's duty to define, 
extend, and protect civil liberties and civil 
rights. This is especially the case with the con
stitutional right of privacy, which Simon sees 
principally as Douglas's handiwork. Indeed, he 
makes a convincing connection between Doug-
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las's 1957 North Lectures at Franklin and Mar
shall 48 and his votes and opinions on privacy dur
ing the next seventeen years . He is straightfor
ward about Douglas's recurring ambitions for 
elective office . He explores Douglas's role in the 
Court's review of the Rosenberg spy case , and 
recounts the 1970 impeachment drive against 
him in the House of Representatives. He is com
passionate and no less skilled in writing about a 
troubled man in his dealings with spouses, chil
dren , and colleagues. If the overall effect is 
praise of Douglas (hardly unusual in a biog
raphy), the praise is by no means unqualified. 
Independent Journey contains ample evidence 
that the constitutional prerogatives of independ
ence the Court enjoys in turn make unique de
mands on its members. 

At his death in early 1980, Simon reports that 
the justices, both those who agreed with his con
stitutional stands and those who did not , felt his 
departure. '''We miss him,' said one who was 
close neither personally nor professionally to 
Douglas." Why, asks Simon? "Those who at-
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tended Douglas' memorial service at the Na
tional Presbyterian Church that cold January day 
... could provide the answer. Douglas' vanity, 
pettiness, irascibility, even his bouts of mean
ness, would pass from memory. But his greatness 
would endure . William O. Douglas became a 
heroic symbol of the human spirit, offering an 
unwavering belief that the power and dignity of 
the individual could make the nation and the 
world a better place. "49 

It was during the years of the Warren Court, of 
course, that the differences among Douglas, 
Black, and Frankfurter appeared both fixed and 
sharpest, as did their sharing of a commitment to 
the Constitution and the judicial roles they felt 
that document inspired. Yet, an appreciation of 
their work remains incomplete without insight 
into the Chief Justice with whom each sat the 
longest.5o While Bernard Schwartz's SuperChiej 
amply documents the deeds of the Warren Court, 
it is in G. Edward White's Earl Warren: A Public 
Life 51 that one finds a more finished portrait of 
Warren the man. 

White is troubled by the" pat explanation" of 
Warren's public life . According to this view, 
Warren was a conservative "Iaw-and-order 
California politician," who underwent some 
kind of political metamorphosis once President 
Eisenhower picked him for the Chief Justice 
ship, leaving the bench in 1969 "as a thorough
going liberal judge." Presumably, having no 
competency as a legal technician himself, War
ren came under the influence of Justices such as 
Hugo Black and William Douglas . There are 
"three assumptions" in this construct of events 
which White sets out to challenge: that Warren 
was conservative, that he experienced a marked 
change in political attitudes and values after 
1953, and that he was inexperienced as a legal 
technician and held views derived only from 
others. For White, the first two assumptions are 
false because a close study of Warren's Califor
nia years, especially his long tenure as governor, 
reveal "a deep commitment to a general set of 
principles that were consistent in themselves . " 
White, who was his clerk during the 1971 term 
after retirement, finds such commitment in spite 
of " surface contradictions in his thought" and 
"false trails" laid by Warren himself that have 
led others into misunderstanding. Instead his life 
is "of a piece . . .. " 53 

The third assumption is also false largely be
cause of the inaccuracy of the first two. White 

characterizes Warren as a " Progressive" in the 
early twentieth-century style. As such, it was 
natural for him to cast disputes, political or legal , 
in ethical terms, seeking out injustices and dis
covering remedies. That style marked his years 
as Governor and as Chief Justice. "He was not 
more put off as ajudge by characterizations of his 
decisions as excessively activist than he had been 
deterred by criticism of his gubernatorial pro
grams as excessively socialistic ." 54 But what 
about the retort that, while activist and energetic 
executives are acceptable because that is what 
executives are supposed to do, activist and 
energetic justices are not because they im
properly extend the role of the Supreme Court? 

White asserts that American judges tradition
ally have not been passive . He notes the early 
nineteenth century "where statutory lawmaking 
by legislatures was relatively uncommon and 
where major political disputes .. . were settled in 
the courts." 55 Furthermore, Warren 's Progres
sivism led him to reject the common twentieth
century notions that legislatures were both 
"democratic" and "representative" of the-will of 
the people. Deference by judges to elected offi
cials might perpetuate injustices and bad policy, 
as the nation's record on racial equality demon
strated. It was the 1954 Brown segregation case 
that firmed up Warren's view of himself as an 
activist judge. By the late 1950's, writes White, 
"he had settled into the role of vindicator, protec
tor, and conscience. He had resumed the familiar 
stance of Progressive champion of the public in
terest." Warren 's jurisprudence reflected a mod
ern-day "natural law" theory: ethical principles 
flowed from constitutional commands . And 
these ethical principles were an unsystematic 
blend of Progressive social thought, lessons 
learned in public life, and his personal moral 
code with emphases on what was fair, honorable, 
and sensible. "Each case," says White, "con
tained its own 'essence' and its own resolution 
according to natural law. He saw his task as dis
cerning that resolution and persuading others to 
support it." 56 Freed of the necessity of being 
politically accountable to an electorate (as he had 
been as governor), Warren could now act on 
ethical principles without concern for the conse
quences. 

Of course this was not the theory of judicial 
review advocated by opponents of the pre-1937 
Supreme Court. It was certainly not Felix Frank
furter's theory of judicial review. Rather, it was 
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"benevolent elitism" practiced by judges oppos
ing what Warren saw as the "corrosive elitism" 
practiced by legislators . 57 The former would aid 
the powerless who had been rebuffed by the lat
ter.58 

Admirable as Warren's view of the Chief Jus
ticeship might be, White concludes that his rec
ord remains vulnerable because his reasoning did 
not always "establish the acceptability of the 
premises. " The main problem with basing judi
cial decisions on ethical principles is that one 
must defend the ethical positions on which the 
decision rests . Is the position "good" or "bad"? 
The successful jurist thus becomes the "judge 
whose ethics seem ' right' most of the time. ". 59 It 
is on this reaction that Warren's reputation as a 
jurist stands, for "when one divorces Warren's 
opinions from their ethical premises, they evapo
rate. No overreaching doctrinal unity binds 
them; they are individual examples of beliefs 
leading to the jUdgement." In short, no one can 
separate "Earl Warren 's opinions from Earl War
ren and treat them as anonymous contributions to 
constitutional literature. " 60 

Nonetheless, for White this defect does not 
deny Warren's greatness.61 

If he was not a sophisticated or wholly consist
e-nt thinker, he was ... a great man, not only for 
what he embodied but also for what he accom
plished . In a public world of corruptible and 
self-serving actors, he set a standard of incorrup
tibility and humanity; in a society fraught with 
injustices, he sought to use the power of his 
offices to promote decency and justice. The end 
of his public career may be the end of a phase of 
American life . 

The Constitution And Judicial Review 

The Supreme Court and its justices are the foci 
of so much attention in large measure because of 
the doctrine of judicial review. Having the au
thority to sit in judgment on the constitutionality 
of actions of other parts of the political system 
has given special meaning to President Washing
ton's hope that the judiciary would be " the key
stone of our political fabric . "62 Yet, the scope of 
judicial review remains both controversial and in 
flux, as recent stud ies attest. 

For Jesse Choper, "how the Court should 
interpret various provisions of the Constitution" 
falls outside the subject of his book, JuJicial Re
view and the National Political Process . 
" Rather," he writes, "in searching for the 

Court 's proper function, I wish to explore ... the 
jurisdictional or procedural role of the Supreme 
Court and judicial review." In particular, Choper 
explores justiciability - that is, "whether the 
Court should adjudicate certain constitutional 
questions at all." That question in turn is an
swered by his thesis : 64 

[AJlthough judicial review is incompatible with a 
fundamental precept of American democracy
majority rule - the Court must exercise this 
power in order to protect the individual rights, 
which are not adequately represented in the polit
ical processes. When judicial review is unneces
sary for the effective preservation of our constitu 
tional scheme, however, the Court should decline 
to exercise its authority. By so abstaining, the Jus
tices both reduce the discord between judicial re
view and majoritarian democracy and enhance 
their ability to render enforceable constitutional 
decisions when their participation is critically 
needed . 

The novelty in Choper 's thesis lies in his asser
tion that proteclion of individual rights should 
be, with only two exceptions, the only occasion 
forthe exercise of judicial review. This is what he 
terms the Individual Rights Proposal. In turn, it 
summons the Federalism Proposal and the Sep
aration Proposal. In the former, the federal 
judiciary should not decide constitutional ques
tions respecting the ultimate power of the na
tional gover~ment vis-a-vis the states; rather, 
" the constitutional issue of whether federal ac
tion is beyond the authority of the central gov
ernment and thus violates ' states rights' should 
be treated as nonjusticiable, final resolution 
being relegated to the political branches - i.e. , 
Congress and the President." 65 Likewise, 
neither should the Court adjudicate clashes con
cerning the respective powers of the President 
and Congress. Instead, " their final resolution 
[should] ... be remitted to the interplay of the 
national political process." 66 Choper, in other 
words, would remove the justices from their 
roles as custodian and teachers of many constitu
tional values. 

While not discussing the substance of the indi
vidual rights the Court should protect, Choper 
advocates retiring part of the docket because of 
the Court's exhaustible institutional capital. In 
short, "the Supreme Court's use of the power of 
judicial review has made it a continuing subject 
of national controversy, often rendering its posi
tion highly insecure and several times pushing it 
close to the brink of deteat. "67 The justices 
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would more wisely preserve their institutional 
capital for the things that really matter. 

,",:,he things that really matter are of course in
dividual rights. And the content of those rights is 
the concern of John Ely's Democracy and Dis
trust. 68 In it, he attempts to apply both direction 
and limits to judicial review on those occasions 
when the Justices have to interpret the "open
ended" provisions of the Constitution.69 Unlike 
Choper, however, Ely does not advocate con
straints mainly out of a concern for the preserva
tion of the Court's finite political resources. In 
fact, Ely gives little credence to the admonition 
of those who believe that the Court is politically 
vulnerable to any worrisome degree. Rather Ely, 
is searching for a suitable doctrine of judicial re
view that is both ideologically and intellectually 
satisfying. 70 

If a principled approach to judicial enforce
ment of the Constitution's open -ended provisions 
cannot be developed, one that is not hopelessly 
inconsistent with our nation's commitment to 
representative democracy, responsible commen
tators must consider seriously the possibility that 
the courts simply should stay away from them. 

In other words, Ely wants to legitimize judi
cial review. If, according to Justice Holmes and 
Brandeis, the best case for leaving final review
ing authority to the Court "was that constitu
tional restrictions enabled minorities to get an un
troubled night's sleep," 71 Ely's effort seems de
signed in part to assure the same evening 's rest to 
constitutional scholars. 

Ely finds discourse on constitutional interpre
tation dominated by two general approaches. 
The first is "interpretism," which directs judges 
to "confine themselves to enforcing the norms 
that are stated or clearly implicit in the written 
Constitution." The second is "noninterpretism" 
and calls for judges to "go beyond that set of 
references and enforce norms that cannot be dis
covered within the four corners of the docu
ment." For Ely, each turns out to be unsatisfac
tory, and the bulk of his book is devoted to an 
explication of their weaknesses and to the devel
opment of a third, and preferred , option. As 
things work out, "noninterpretism" receives the 
larger share of criticism, and Ely's preference is a 
modified form of its rival. 72 

For Ely, "noninterpretism" will not do . It is 
neither intellectually satisfying nor does it assure 
a particular policy outcome. "An untrammeled 
majority is indeed a dangerous thing, but it will 

require a heroic inference to get from that realiza
tion to the conclusion that enforcement by un
elected officials of an 'unwritten constitution' is 
an appropriate response in a democratic repub
lic." 73 

"Interpretism" suffers from defects as well, 
but is nonetheless salvageable, Ely believes. 
Those whom he considers" interpretists" tend to 
be "clause-bound" when confronting the more 
open-ended passages in the Constitution. They 
look for explicit meaning in the words them
selves or attempt to divine a specific "intent" 
when perhaps a specific one was not intended. 

Ely's solution is to look not in the Constitution 
for mean ing but rather to draw from the Constitu
tion because open-ended provisions actually in
structjudges to look beyond the provisions them
selves. This position in turn leads him to argue 
for "a participation-oriented, representation-re
inforcing approach to judicial review." The jus
tices should police popular government by 
"clearing the channels of political change" on 
the one hand, and by protecting "minorities from 
denials of equal concern and respect 'on the 
other .... " 74 

This prescription rests on acceptance of three 
arguments. First, by and large the Constitution 
gives principal attention to the process and struc
ture of government, rather than to "the 
identi fication and preservation of speci fic sub
stantive values. "75 That is, the Constitution con
cerns itself generally with means rather than 
ends. Second, Ely's plan is "entirely supportive 
[of] the underlying premises of the American 
system of representative democracy." 76 Ely 
would have the judges enforce the process that 
the Constitution ordains. Third, his approach 
"involves tasks that courts, as experts on process 
and (more important) as political outsiders, can 
sensibly claim to be better qualified and situated 
to perform than political officials. " 77 

Ely's agenda is long, offering little rest for 
weary judges. As one might expect , free speech 
is to receive stringent protection under Ely's pro
posaJ.. But there is much more. The justices 
should be breathing life into the guaranty clause, 
reopening the whole delegation question, mak
ing incursions into legislative motivation, and 
extending the list of suspect classifications in 
Equal Protection cases. 

Sharing the concerns of Choper and Ely but 
also parting company from them is Michael 
Perry. His The Constitution, the Courts, and 
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Human Rights 78 is an inquiry into the legitimacy 
of judge-made constitutional policy "that goes 
beyond the value judgments established by the 
framers of the written Consti tution . .. . " 79 This 
is important, Perry believes, because little mod
ern constitutional doctrine involving human 
rights can be justified as flowing from the intent 
of the framers. This is not to say that such deci
sions are in conflict with that intent, only that the 
intent cannot be cited as authority for the doc
trines those decisions espouse. In the terminol
ogy of the debate, those decisions are" nonin
terpretive" rather than "interpretive. " Since 
there is no textual or historical basis for that doc
trine (that is, no "interpretive" basis), there must 
be a functional justification for co ntemporary 
judges to engage in "noninterpretive" review.80 

Otherwise, this judge-made policy is illegiti
mate. 

Like Choper, Perry rejects "noninterpretive" 
review of issues involving federalism and separa
tion of powers. Unlike Choper, Perry accepts 
"interpretive" review in these areas, since 
legitimacy, resting on t~e Constitution itself, is 
assured. Like Ely, Perry is most concerned with 
human rights, but he finds Ely's justification for 
participation-oriented and representation-en
forcing review unpersuasive. Instead, Perry as
serts that the function of "noninterpretive review 
in human rights cases ... is the elaboration and 
enforcement by the Court of values . .. not con
stitutionalized by the framers; it is the function of 
deciding what rights , beyond those specified by 
the framers , individuals should and shall have 
against government. .. 81 

But what will be the source of values to be 
constitutionalized by the judges? Values, he 
notes, have been an important part of the Ameri
can historical experience. Indeed, in a general 
way Americans have a religious understanding 
of themselves, although he is quick to add that he 
does not use that word "in any sectarian, theistic, 
or otherwise metaphysical sense." Rather, he ap
pears to refer to being bound by a "higher law ... 
This understanding in turn "has generally in
volved a commitment ... to the notion of moral 
evolution." 83 So, understanding the American 
experience and this openness to moral evolution 
helps to explain the existence of " noninterpre
tive" review and to "clarify its character." 84 

"My essential claim ," writes Perry, "is that non
interpretive rev iew in human rights cases enables 
us to take seriously ... the possibility that there 

are right answers to pOlitical-moral prob
lems ." 85 Without that possibility, noninterpre
tive review has no legitimacy. 

It is no stumbling block for Perry that no one 
can be sure of having found the perfect moral 
philosophy. What counts is that there be a moral 
dialogue "between Court and polity" 86 in the 
context of deciding cases, even though .one 
knows that the Court will not always take the 
correct position . 87 

[W]hat the notion of moral evolution can help 
explain and justify is a policymaking institution 
... whose members, not everyone of which has 
the same criteria of moral rightness, deal with 
moral problems, not passively, by bowing to estab
lished moral conventions, but actively, creatively, 
by subjecting those conventions to critical reevalu 
ation. 

In addition to the principles of human rights the 
Supreme Court has emphasized in recent decades, 
Perry wants to see more attention given to the 
plight of those he calls "marginal persons." These 
include the poor, "especially nonwhite poor," 88 

prisoners, and the mentally disabled . And Perry 
would not stop with political and civil rights but 
suggests that more be done by judges on behalf of 
socioeconomic rights for these marginal persons. 
Indeed, he says, the quality of American life in the 
coming years may depend heavily on the content 
of "noninterpretive" review. "The function of 
human rights is to protect the individual from the 
leviathan of the state. As government increases in 
size and power, government's capacity to harm 
. .. increases too, and so the matter of human 
rights becomes even more important. " 89 For 
Perry, there should be no morally timid judges. 
Moral inquisitiveness is the watchword. 

Perry, Choper, and Ely look forward, each 
seeking to chart the course of judicial review for 
the coming decades . Richard Cortner is no less 
interested in constitutional interpretation, but calls 
attention to fact rather than prospect. The Su
preme Court and the Second Bill of Rights9() rec
ords a process of constitutional evolution . In terms 
of magnitude of impact and degree of change, the 
process might more accurately be styled a "revo
lution" were Cortner not telling a story that was a 
century in the making . 

The constitutional change Cortner describes is 
the gradual application to state governments of the 
provisions of the Bill of Rights following ratifica
tion of the Fourteenth Amendment in 1868 . Had 
this substantial change in the American policy 
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been proposed as part of the amendment proce
dure the Constitution prescribes in Article V, there 

would most probably have been intense and wide
spread public debate. Instead, after 1868, this alt
eration was accomplished without a single change 
in the language of the Constitution, ultimately lay
ing to rest Justice Field's anxiety that the Four
teenth Amendment might prove to be "a vain and 
idle enactment, which accomplished nothing, and 
most unnecessarily excited Congress and the peo
ple on its passage. " 91 

Even so, the extent and dramatic nature of the 
change underway attracted little public notice . 
The agents were judges, mainly justices of the 
Supreme Court, acting incrementally through the 

. medium of interpretation in the context of decid
ing individual cases. The result was the addition to 
the United States Constitution of a series of new 
limitations on the powers of state governments 
and their subdivisions: a second Bill of Rights.92 

Cortner sees four stages in the eventual 
nationalization of the Bill of Rights, The first, 
stretching from the Slaughterhouse Cases in 1873 

to Twining v. New Jersey in 1908 produced the 
least change and indeed held out little hope for 
change. The second , beginning in 1925 with Git
low v. New York and concluding with Everson v. 
Board of Education 95 in 1947 brought the 
provisions of the First Amendment to bear on the 
states. Overlapping the second, the third stage 
stretched from the 1930's until 1961, and wit
nessed an increasing interest by the Court in the 
details of state criminal procedure. This was the 
heyday of the so-called "fair trial rule." The 
fourth was an extension of the third: application of 
the "selective incorporation rule" between 1961 
until 1969, making most specific procedural safe
guards of Amendments IV, V, VI , and VIII en
forceable against state systems of criminal jus
tice .96 Symbolically, the last case in the cycle of 
nationalization was Benton v. Maryland,97 de
cided on June 23, 1969, the last day of Earl War
ren's tenure as Chief Justice. 

A real strength of Cortner's account is the de
gree of detail he provides on the cases in which the 
process of nationalization took place. The reader 

Socialists, like those shown in this picture of a march on Union Square in March 1912, were among the groups whose 
legal troubles helped bring on the nationalization of the legal protections under the Fourteenth Amendment. 
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finds the legal troubles of "murderers, thieves, 
bookies, Communists , Jehovah's witnesses, uni

versity professors, narcotics addicts, and 
others .. . . " 98 Also depicted is the variety of par
ticipation by interest groups, ranging from the 
American Newspaper Publishers ' Association to 
the American Jewish Congress. Yet, throughout 
this chronicle of constitutional change, Cortner 
finds a "disappointment": "this crucial constitu
tional development was not .. . satisfactorily justi
fied by the Court in terms of constitutional the
ory." This relative absence of justification can be 
explained of course in terms of the span of years 
over which the change occurred and the large 
number of indi viduals who participated in it. Still, 
"to the extent that rational justification and expla
nation by the Court is important to the legitimiza
tion of constitutional change, it can fairly be said 

that the Court neglected one of its important func
tions in regard to the nationalization of the Bill of 
Rights." 99 

The books surveyed here point to continued 

interest injudicial review and in those individuals, 

institutions, and processes Americans entrust with 
the maintenance of constitutional government. In 
one way or another, each volume is concerned 
with the quandary posed by minority rule of 
judges in a democratic order. Perhaps all could 
ascribe to part of a deceptively modest preface 
penned long ago by Justice Story: 100 

Such as it is , it may not be wholly useless, as a 
means of stimulating abler minds to a more thor
ough review of the whole subject; and of impres
sing upon Americans a reverential attachment to 
the Constitution, as in the highest sense the pal
ladium of American Liberty. 

Literature on the Court is sufficient indication 
that Americans have a timeless fascination with 
the judiciary. Books such as these are ample dem

onstration that the Constitution, with the justices' 
help, remains at once an instrument for national 
survival, a vehicle for national growth, and an 
evolving depository of national values . 
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